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EXPLANATION 


T JtlH object in view in preparing Corpus Juris Secundum has been two¬ 
fold: First, to provide a complete encyclopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases; Second, to present eadi title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar. 

Corpus Juris Secundum is therefore a complete restatement of the entire 
body of American Law. The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date. 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris. Wlien the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658. 

Fach title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research- Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate i)lace 
within the title (sec Abatement and Revival, Section 112). The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself. 

A concise black-letlcr summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section. These introduc¬ 
tory .stimmaries, conci.se and free from interlineation of autlioritics, have 
proveii of great convenience and value in legal research. 

An index is found in the 1)ack of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes. 

Corpus Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume. This fcatme of supplementation which 
has proved .so succe.ssful in modern difjests and statutes cotiveuienlly, and 
with certainty, keeps each title constantly to date through current cases and 
new jirccedents. 

Corpus Juris Secundum represents the combined product of the highest 
editorial talent and manufacturing .skill. Its many e.'ccellent editorial fcattires 
arc fittingly accompanied by corresponding innf)vation.s atul improvements in 
mediantcal arrangement, tyi)Ography, and design, which the publi.shcr believes 
will commend themselves to tlac profession as rcpreseiiting a new standard 
in legal publications. 
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LIMITATIONS OF ACTIONS 

This Title includes statutory restrictions of the time within which actions may be brought; applica¬ 
tion and general operation of such statutory provisions; times of limitation prescribed for actions in 
general when such times beg^n to run, and postponement and interruption thereof; exceptions from, and 
suspension of, the operation of the statutes; removal of statutory bar by new promise, acknowledgment, 
part payment, etc.; pleading such limitations by way of defense and matters in avoidance of the bar there¬ 
of; evidence relating thereto; and determination and review thereof. 

Miatten not In this Title, treated elsewhere In this worh^ see OesorlptlTe-Word Index 
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B. Aocrual of PABaraoDii^ Rights of Ackpion—C ontinued 
2. Contracts and Accounts —Continued 
§ 140. Contracts of guaranty—p 65 

141. Contracts of indemnity—66 

142. Contracts of bailment in general—p 68 

143. Con^racts of carriage—p 70 

144. Hedges—71 

145. Deposits—^p 71 

146. Instruments for payment of money—p 74 

147. -Bills and notes—p 77 

148. -Bonds or warrants—-p 84 

149. -Apportionment warrant for street improvement—p 90 

150. -Provisions for acceleration of maturity—^p 90 

151. Continuing contracts—p 93 

152. -Contracts for support and maintenance—p 94 

153 -Contracts to marry—95 

154. -Contracts of guaranty—^p 96 

155. Severable contracts—^p 96 

156. -Debts payable in installments—96 

157. -Interest—^p 98 

158. Implied and quasi contracts—^p 99 

159. -Money received to plaintiff's use—^p 101 

160. -Money paid to defendant’s use—^p 106 

161. Neglect of duty arising from contract—^p 109 

162. Effect of taking security for debt—^p 110 
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265. -Issuance of process—^p 294 

266. -Filing of declaration, petition, or complaint—p 298 

267. - Service of process—^p 300 
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289. -Nature or form of action—^p 353 

290. — Abatement or abandonment of former action—p 354 

291. -Dismissal or nonsuit—^p 355 > 
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303. Actions to which rules are applicable—p 369 
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305. Consideration—p 372 

306. Identification of debt—p 373 

307. Express promises—^p 375 

308. Acknowledgments—^p 376 
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311. — Form of acknowledgment—p 380 
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VI. PLEADING—p 469 

A. In Genebal— p 459 

§ 340. Necessity or propriety—p 459 
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369. Plea to part of cause of action—502 

370. Amendment to plead statute, or of plea—^p 503 

371. Waiver or withdrawal of plea—505 
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E. PLEADING IN AvOIDANOB OF LIMITATIONS—p 509 
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A. ACCRUAL OF RIGHT OP ACTION OB DEFENSE IN GENERAL' 
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§ 108. General Rules 

Unless a statute provides otherwise, the statute 
of limitations begins to run at the time when a complete 
cause or right of action accrues or arises. 

The general rule, as embodied in most statutes, 


is that, unless a statute specifically provides other¬ 
wise,^ ^ the statute of limitations begins to run at 
the time when a complete cause or right of actioif 
accrues or arises,®^ or when a person becomes lia- 


91. N-T —Tillman v. Guaranty 

Trust Co. of New York, 171 N.E. 
61, 253 N.T. 296—^Munzer v. Blais- 
dell, 49 N.Y.S.2d 869, 269 App Dlv. 
970—^Harvey ▼. J. P. Morgran 8c Co., 
2 N.Y.S.2d 620, 166 Misc. 46*5. 

Applloatloxi of eacceptlon 
An exception to statute of limita¬ 
tions postponing accrual of cause of 
action should be applied when re¬ 
quired by legrislative mandate, but 
only to the class of persons clearly 
cominiT within its terms and only in 
causes of action named in statute.— 
Iiulingr Oil & Gas Co. v Humble Oil 
& Reflningr Co., 191 S.W2d 716, 144 
Tex. 475. 

92. IT.S—^Bawlin^rs v. Ray. Ark., 61 

S.Ct. 473, 812 U S 96, 85 L Ed 606 
—Grayson v. Harris, Okl., 49 S.Ct 
806, 279 U.S. 800, 73 iL Ed 700— 
City of Beach v. Goepfert, G C.A. 
N.D., 147 P.2d 480—Pettibone v. 
Cook County, Minn., CC.AMinn, 
120 F.2d 850—Chesapeake & O. Ry. 
Co. V. Walton, C.C.A.Va, 99 P2d 
270—^Dusek V. Pennsylvania R Co, 
C.C.AInd., 68 F.2d 131—^Louisiana 
8c A. Ry. Co. v. Arkansas Oak 
Flooring Co., D.C.lJa., 69 FSupp. 
872—Oozpiu Juxls quoted In Porter 
V. (Sandberg, D.C.Ark., 69 FSupp. 
29, 31—Duncan v. Montgomery 

Ward 8c Co, DC.Tex, 42 F.Supp. 
«79—Nagle V. Herold, D.CNY., 00 
F.Supp. 905—Shonts v. Hirliman, 
DC.(M1., 28 F.Supp. 478—U. S v. 
Arthur, D CN.Y., 23 FSupp. 637— 
Culhane v. Smith, DC Ill., 19 F. 
Supp. 226—^Platte Qounty v. New 
Amsterdam Cas. Co ,* D C.Neb., 6 F. 
R.D. 4T6. 

Ala—^Esslinger v Spragins, 183 So. 
401, 286 Ala. 608—Provident Life 
& Accident Ins Co. v. Heidelberg, 
154 So. 809, 228 Ala. 6*82, followed 
in 154 So. 811, 228 Ala 68'5 
Ark—^Miller v Watkins, 110 SW2d 
531, 194 Ark 863, 113 A.LR. 913, 
dissenting opinion 111 SW.2d 466 
—^Holloway v. Moms, 84 SW2d 
750, 182 Ark. 1096—^Louisville Silo 
8c Tank Co v. Thweatt, 295 S.W. 
710, 174 Ark. 437. 

Cal.—^Irvine v Bossen, 15<5 P 2d 9, 
25 Cal.2d 652—^Maguire v. Hibernia 
Savings 8c Loan Soo., 146 P.2d 673, 
28 Cal.2d 719—^Dillon v. Board of 
Pension Commissioners, 116 P2d 
37, 18 CaL2d 427, 186 A.L R 800— 
Collins V. Driscoll, 11 P. 244, 69 
Cal. 550—^Leahey v. Department of 
Water 8c Power of City of Los An¬ 
geles, App., 178 P.2d 69—Jackson v. 


Lacy, 100 P2d 313, 37 Cal App 2d 
■651—^Hamaker v. Williams. 70 P.2d 
973, 22 CalApp.2d 256—Los Ange¬ 
les County V. L A. Junk Co, 47 P 
2d 309, 8 Cal.App 2d 186—Rose v. 
Dunk-Harbison Co., 4>6 P.2d 242, 7 
Cal App.2d 602—^Reuter v. Pacific 
Mut. Life Ins. Co. of America, 43 
P.2d 576, 5 Cal App 2d 383. 

Del.—^Keller v President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A.2d 539, 2 
Terry 471. 

Ga.—^Nixon v Nixon, 26 (S.E.2d 711, 
196 Ga 148. answer to certified 
question conformed to 26 S E 2d 
722, 69 GaApp. 667—Corpus Jnns 
quoted la Mobley v. Murray Coun¬ 
ty, 173 SE 680, 684, 178 Ga 38*8 
—^Rucker v. Mobley. 178 S.E. 392, 
178 Ga. 496. 

Idaho.—City of 8t Anthony v Ma¬ 
son. 291 P. 1067, 49 Idaho 717— 
Little V Emmett Irr Dist, 263 P. 
40, 46 Idaho 485, 56 ALR. 822. 

Ill.—^Madison v. Wedron Silica Co, 
184 N.E. 901, 853 Ill. 60—Mazur v 
Stein, 41 N.E2d 979, 814 Ill App 
629—^Hart v Duncan, 29 N E 2d 
868, 307 Ill App 237. 

Iowa—^Dean v. lowa-Des Moines 
Nat. Bank & Trust Co, 290 NW. 
664, 227 Iowa 1239, 128 A.L R. 137. 

Kan.—^Board of Education of City of 
Girard v. Jones, 98 P.2d 120, 151 
Kan 276—^Fletcher v Holcomb, 4'5 
P.2d 1058, 1*42 Kan 177—Donley v 
Goll, 297 P. 426, 132 Kan 746— 
Kinard v Stevens, 251 P. 1086, 122 
Kan 847 

Ky —Corpus Juris quoted in Foi^- 
wood V. City of Louisville, 140 S. 
W.2d 1048. 1061. 280 Ky 208— 
Watts V. Chreste, 109 .S.W2d 803, 
270 Ky. 407—^Harlan v, Buckley, 
103 S.W2d 916, 268 Ky. 148—Su¬ 
perior Oil Corporation v. Alcorn, 
47 SW.2d 973. 242 Ky. ’814—Cor- 
pus Juris cited in Denny v. Ken¬ 
nedy, 16 S.W2d 1030, 229 Ky 178 

La—Succession of Dancie, 186 So 
14, 191 La i518—^Louisiana Oil Re¬ 
fining Corporation v. Gandy, 121 
So. 183, 168 La 37, aPPeal dis¬ 
missed and certiorari denied Gandy 
V. Louisiana Oil Refining Corpora¬ 
tion. 50 set 65, 280 US <516. 74 
LEd. 687—^Hough v. Baloga, App., 
180 So. 215—^Madison Lumber Co. 
V Eslrade, App, 141 So. 431 

Mich—^Hurst V Charron, 255 NW. 
419, 267 Mich. 210 

Minn.—^Marquette Nat Bank of Min¬ 
neapolis V MulUn, 287 N.W 233, 
20(5 Minn. 662 — ^Bacherts v. Hayes- 
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[ Lucas Lumber Co., 275 N.W. 694, 
201 Minn. 171. 

Mo —'Cleveland v. Laclede Christy 
Clay Products Co. App., 129 iSW. 
2d 12—^Lewis v. Thompson, 96 S. 
W2d 938. 281 Mo.App 821—Bisesl 
V. Farm & Home Savings & Loan 
Ass’n of Missouri. 78 S W.2d 871, 
231 Mo.App. 897—Allison v. Mis¬ 
souri Power & Light Co, App., 69 
SW.2d 771—Corpus Juris cited la 
St Louis County ex rel. Scott v. 
Marvin Planing Mill Co. 68 S W.2d 
769, 771, 228 Mo App 1048—Corpus 
Juris cited in Beard v. Citizens' 
Bank of Memphis. App., 37 SW.2d 
678, 679—Clay v. Walker, App., 6 
SW.Sd 961. 

Mont.—State ex rel. De Kalb y. Fer¬ 
rell, 70 P.2d 290, 105 Mont. 218— 
Viers v. Webb, 245 P 257, 76 Mont. 
38. 

Neb—Barney v City of Lincoln, 13 
NW2d 870, 144 Neb 637—McDon¬ 
ald V. Lincoln County, 4 N.W. 2d 
903, 141 Neb. 741—J. H. Melville 
Lumber Co v. Scott, 281 N.W. 803, 
135 Neb. 379—^Luikart v Hogan- 
son, 281 NW. 27, 135 Neb. 280— 
Department of Banking v. Hall, 
280 N.W. 844, 135 Neb. 1-91 

N J —^Krauss v. Brooklyn Fire Ins. 
Co, 33 A 2d 100. 130 N.JLaw 300 
— ^Howell V. Fogg. 7 A 2d 282, 17 
NJ.Misc 200 

NY—Altman v Finkel, 62 NYS.2d 
634, 2'68 AppDiv. 666, reargument 
denied 54 N.Y.S 2d 707, 269 App. 
Div. 74'5, amrrned 64 NB.2d 715. 
295 NY 651—^Haimes v Sohonwit, 
(62 N Y S 2d 272, 268 App Div. 552, 
reargument denied 53 N Y.S 2d 470, 
269 AppDiv 6C7, affirmed 64 N.E. 
2d 283, 295 NY. 677—^Rosenkranz 
V. Doran, 35 N Y.S 2d 413, 264 App. 
Div. 335—Ryan - Bulkloy - Hickey* 
Corporation v. Stcinbuch, 28 N.Y.S. 
2d 476, 262 App.Div 884—Leffing- 
well V Day, 256 N.TS. 469, 23'5 
AppDiv 797—^Munzer v. Blaisdell, 
49 N.YJS.2d 915, 183 Misc 773, af¬ 
firmed 68 N.YS2d 3'59, 2G9 App. 
Div 970—^Duval v. Skouras, 44 N. 
Y.S 2d 107, 181 Misc. 6'51, affirmed 
46 N.Y.S.2d 888, 267 App.Div. 811* 
and 61 NYS.2d 879, 270 AppDiv. 
■841—Allen V. Payson, 11 NY.S.2d 
28, 170 Misc 759—Conway v. 

Kaupp, 247 N.Y.S. 717, 139 Misc. 
154. 

Ohio —Squire v. Guardian Trust Co., 
72 NE2d 107, 79 Ohio App. 871. 

Okl.— Big Four Foundry Co. v. Ha^ 

. gens, 172 P.2d 822—Skelly Oil C<k 
V. Harrell, 134 P.2d 186. 192 OkL 
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Me to an action,®* and, according to the general rule 
which is applicable to any and all kinds of ac¬ 
tions in a court, not until that time.®* It has been 


said that this rule is never questioned, but that the 
difficulty lies in determining when the cause of ac¬ 
tion is to be deemed as having accrued.®® 


101—^Miller V National Surety Co , 
14 P.2d 228. 169 Okl. 7'6—Hams v. 
Grayson. 294 P 1'87. 146 Okl. 291— 
Cornelius v Standard Boyalties 
Co, 267 P. 838. 131 Okl. 112—Nar 
tional Bank of Claremore T. Jeff¬ 
eries. 259 P. 260. 126 Okl. 283. 

Pa.—^Manning v. Newville Water Co, 
169 A 254. Ill Pa.Super. 229— 
Brennan v. Gray, C 30 m.Pl., 9 Soh 
Reg 128. 

R.I—'Walsh, V. Morgan, 198 A 5'55. 
60 R I 349 

SC.—^Livingston v. Sims, 15 S.E2d 
770, 197 SC. 468—State ex rel. 
State Highway Department v. 
Piedmont & N. Ry. Co, 194 S B 
631, 186 iS.C. 49. 

Tenn—^Molfitt v. Meeks, App, 199 S. 
W 2d 463—<Columbian Mut. Life 
Ins. Co. V. Martin, 136 S.W2d '52, 
175 Tenn. 517—^Albert v. Sherman, 
67 S.W.2d 140, 167 Tenn. 133—Mc- 
Spadden v. Parkenson, 10 Tenn. 
App. 11. 

Tex.—'Oorpns Jtuns cited la Wai> 
necke v. Broad, 161 S W 2d 453, 
466, 138 Tex. 631—Hartman v. 

Hartman, 138 S.W 2d 802, 136 Tex. 
596—Williams v. Pure Oil Co, 78 
SW.2d 929, 124 Tex. 341—Stanley 

V Schwalby, 19 S.W. 264, 86 Tex 
»34‘8—^Biayward v. City of Corpus 
Christi, Civ.App., 195 S.W.2d 995— 
Pranklin County v. Tittle, Civ. 
App., 189 S.W 2d 773, error refused 
—^Pool V Sneed, Qiv.App, 173 S W. 
2d 768, error refused—Condor Pe¬ 
troleum Co ▼. Greene, Civ App. 
164 SW.2d 713, error refused— 
City of Houston v. (Finn, Civ.App, 
149 SW.2d 1000, reversed on oth¬ 
er grounds 161 SW2d 776, 139 
Tex. Ill—American Indemnity Co 

V Red River Nat. Bank in Clarks¬ 
ville, Civ.App, 132 S W.2d 473, er¬ 
ror dismissed, sudgment correct— 
Texas & N. O. R Co. v. Greer. Civ 
App.. 117 S.W.2d 14'8, error dis¬ 
missed—(Steele v. Glenn, Civ App, 
67 S.W.2d 908, error dismissed 
Glenn v. Steele, 6l S W 2d 810, 141 
Tex 565—-American Exchange Nat. 
Bank of Dallas v. Keeley, Civ App, 
39 SW.2d 929. error dismissed 

Utah —State Tax Commission v. 
Spanish Fork, 100 P 2d 576, 99 
Utah 177, 131 ALR 816—Kimball 

V McComick. 259 P. 313, 70 Utah 
189. 

Va—^Brunswick iLand Corporation v 
Perkinson. 151 S.E 138, 153 Va. 
603. 

Wash—Washington Security Co v. 
State. 114 P.2d 966, 9 Wash.2d 197, 
136 ALR 1380—Strong v Sunset 
Copper Co, 114 P.2d 626, 9 Wash. 
2d 214. 135 ALR. 423—Bale v. 
Floyd, 91 P2d 1025, 199 Wash. 503 
Wis.—Spellbrink v. Bramberg, li3 N. 
W.2d 600, 245 Wls. 103—Bishop v 
Jensen, 248 N.W. 771, 212 Wls. 30. 


19 CJ. p 629 note 82—30 C.J. p 991 
note 4—37 C.J. p 807 note 98. p 809 
note 99—46 C.J p 278 note 82— 
49 CJ. p <954 note 1*8. 

Fraudulent concealment of cause of 
action see infra § 206. 

Accroal as basiB of statute 

Statutes of limitation are based 
on the accrual of a right of action 
and, therefore, begin to run from the 
time the cause or the foundation of 
the right comes into existence.—Jor¬ 
dan V. Howard. 54 S W 2d 613. 216 
Ky. 142. 

Date of obUgatloiL 
(Limitations run not from date ob¬ 
ligation comes into existence, but 
from date cause of action accrues — 
White V. LIskovsky. 3 A 2d 123. 17 
NJ.Misc. 8. 

If theire Is no legal ixnpedunent to 
the enforcement of a right of action 
to enforce a claim or money demand, 
prescription begins to run simultane¬ 
ously with the arising of the claim 
or money demand—^Mallard v. State, 
La App., 194 So 447. 

Bight of action oonf erred by statute 
Where suit is brought under a 
validating act, and plaintiff, before 
the enactment of the act. had no 
right of action, the right of action 
ran from the enactment of the stat¬ 
ute. and the period of limitation for 
bringing suit is to be calculated ac¬ 
cordingly.—^Maclnnis v U. S, 76 Ot 
Cl. 638. 

Whatever the form of aotion^ stat¬ 
ute of limitations begins to run as 
soon as right of action accrues — 
Brown v. U S. CtCl, 37 P.Supp 444 
Where a statute of limitations is 
silent on the point, the law will im¬ 
ply that the limitation period shall 
begin to run from the time the cause 
of axstion accrues —^Fullerton v. 

Lamm, 163 P2d 941, 177 Or 665. re¬ 
hearing denied 165 P2d 63. 177 Or 
655. 

93. NC—Aydlett v Major & Loom¬ 
is Co. 191 SE 31, 211 NC. 648. 

9^ US—Kiles V. Trinchera Irr. 
Dlst. OCAColo. 13'6 F 2d 894— 
Federal Reserve Bank of Allanta, 
for use of American Surety Co of 
New York v Atlanta Trust Co, C 
C.AGa., 91 F.2d 283, 117 AL.R 
1160, certioran denied Atlanta 
Trust Co V Federal Reserve Bank 
of Atlanta for use of American 
Surety Co. of New York, 68 S Ct. 
140, 302 U.S 788, 82 LEd. 571— 
Bass V. Standard Accident Ins Co. 
of Detroit, Mich, CC.AMd. 70 F 
2d 86—Corpus Jhxis quoted in 
Porter v. Sandberg, D CArk, 69 F 
Supp. 29, 131. 

Aris.—Norton ▼. Steinfeld, 288 P. 8, 
36 Ariz. 536. 

Cal.—^Reuter v Pacific Mut. Life Ins. 


Co. of America, 43 P2d 576, 6 Cal. 
App 2d 333 

Colo—^Petri v. Doughty, 227 P 388, 
76 Colo. 551 

Fla— Corpus JPaxls cited in Bourne 
V. State Bank of Orlando & Trust 
Co., 142 So. 810, 814, 106 Fla 46 

Ga—Nixon v. Nixon, 26 S.E.2d 711, 
196 Ga 14!8, answer to certified 
question conformed to 26 S E 2d 
722, 69 GaApp 667. 

Kan—^Peyton v. Chase County Nat 
Bank, 262 P. 695, 124 Kan 763. 

E:y, —Corpus Jnrla quoted la. For- 
wood v. City of Louisville, 140 S 
W2d 1048, 1051, 283 Ky. 20'8— 
Smith V Smith, 21 SW.2d 246, 231 
Ky. 229—Salyer's Guardian v Kee¬ 
ton, 283 S.W. 1015, 214 Ky. 643 

La—Succession of Dancie, 186 So 
11, 191 La 618—(Succession ol 

Oliver. 1'65 So 318, 184 La 26— 
Cavanaugh v. Youngblood, 110 So 
75. 162 La. 22—Uncle 'Sam Plant¬ 
ing & Mfg Co. V. Reynaud. 103 
So 276. 167 La 955. 

Md—^Fisher v. Medwedeff, 40 A 2d 
360, 184 Md 167. certiorari denied 
65 set 1198, 325 US 863, 89 L 
Ed. 1984, rehearing denied 65 S Ct 
1666, '326 U>S. 8'95. 89 IL Ed. 2006 

Mont—Stagg V. Stagg, 300 P '539, 90 
Mont 180 

N.C—Aydlett v. Major & Loomis 
Co, 191 S.E. 31, 211 N C 54'8 

Pa—^MacDonald v. Levenngton 

Const. Co.. 200 A. 8. 331 Pa 381 

Tex— Corpus Juris cited in Warne- 
cke V Broad, 161 SW.2d 463, 466, 
138 Tex 631—Stanley v Schwalby, 
19 S W. 264, 85 Tox. 348—White v. 
White, C1V.APP, 176 SW.2d 987, 
reversed on other grounds 179 S.W 
2d 603, 142 Tex. 499—Condor Pe¬ 
troleum Co V. Greene, Civ App, 
104 S.W 2d 713, error refused— 
Ulmer v. John Hancock Mut. Life 
Ins Co, Civ App, 161 SW2d 862, 
error refused—^Hubert v Collard, 
Civ App, 141 S,W.2d 677, error dis¬ 
missed. Judgment correct—Texas 
Employers Ins Ass'n .v. Guidry, 
Civ App, 93 S.W.2d 608, reversed 
on other grounds 99 SW.2d 900, 
1218 Tex. 433— Corpus Juris cited in 
American Exchange Nat Bank of 
Dallas V. Keeley. Civ App., 39 SW 
2d 929. 93'6, error dismissed— 

Hensley v Conway. Civ App., gO 
SW2d 416 

Wash —Strong v. Sunset Copper Co , 
114 P2d 526, 9 Wash 2d 214, 135 
ALR 423—Howard v. Equitable 
Life Assur Soc of U S, 85 P 2d 
253, 197 Wash. 230, 119 A.L R 1302 

37 C.J. P 809 note 99—15 CJ. p 278 
note 82 

95. Colo —Patterson v. Ft. Lyon Ca¬ 
nal Co., 84 P. '807, 36 Colo 176, 178. 

Kan—^Peyton v. Chase County Nat. 

^ Bank, 262 F 695. 124 Kan. 763. 
*Tt is sometimes very difficult to 
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§ 109 


No statute of limitations runs against a person 
until he is allowed by law to do the things as to 
which the statute is interposed.®® The running of 
the statute, however, is not delayed until plaintiff 
can secure sufficient evidence to maintain his ac¬ 
tion.®*^ 

It has been asserted that, when there are two 
remedies, by pursuing either of which a party may 
have the same relief, and the rights to the two 
remedies accrue at different times, the statute be¬ 
gins to run from the time when the right to pur¬ 
sue the earlier remedy accrues;®® but where a party 
has a right of election to sue in tort or assumpsit, 
and is allowed to maintain his action of assump¬ 
sit, although his right to maintain an action of tort 
is barred, the tort-feasor may not set up his own 
wrong for the purpose of invoking the defense of 
the statute.®® 

Declaratory judgment The statute of limita¬ 


tions does not begin to run against a question pre¬ 
sented in an action for a declaratory judgment un¬ 
til an actual controversy has accrued or occurred.^ 

§ 109. When Right Accrues 

A cause or right of action accrues, so as to start 
the statute of limitations running, when the right to 
Institute and maintain a suit arises, and not before. 

It has been said that no fixed rule as to when 
a claim or cause of action accrues, so as to start 
the running of the statute of limitations, can be 
stated and applied in every case,® and that the 
facts and the terms and conditions of the provi¬ 
sions and stipulations of the contract, agreement, 
or statute in each case must be considered.® 

In general a cause or right of action accrues, so 
as to start the running of the statute of limitations, 
as soon as the right to institute and maintain a suit 
arises,^ or when there is a demand capable of pres- 


determine when a cause bf action 
does accrue ”—City of Dalhart v. 
Childers, D.C.Tez., 18 F Supp 903, 
909. 

96. Miss —^Moore v. Montg’omery 
Ward & Co., 156 So. 875, 171 Miss. 
420. 

97. Nob —Department of Banking v. 
Hall. 280 NW. 844, 135 Neb. 191— 
Corpus JTuzis quoted lu Department 
of Banking v McMullen, i278 N.W. 
551, 555, 134 Neb 838 

37 O.J. p 809 note 2. 

98. Minn—Willius v. Albrecht, 111 
NW. 387, 112 NW. 862, 100 Minn. 
436, followed in Willius v. Beyer, 
111 N.W. 3i88, 100 Minn 548 

37 C.J p 809 note 3. 

99. Kan.—^People of State of New 
York ex rel Wilkinson v Ktten- 
son, 56 P 749, 60 Kan. 858. 

37 C J. p 810 note 6. 

1. Cal—Salada Beach Public Util¬ 
ity Dist. V. Anderson, 123 P.2d 
86, 50 Cal.App.2d 306 
Tex —^Murphy v. Honeycutt, Civ. 
App, 199 S.W.2d 298. error re¬ 
fused. 

Action for declaratory judgment as 
subject to statute of limitations 
see supra S 102. 

Breach of obligation 

If declaratory relief is sought with 
reference to an obligation which has 
been breached, and a right to com¬ 
mence an action for coercive relief 
on a cause of action arising there¬ 
from IS barred by statute, the right 
to declaratory relief is likewise bar¬ 
red; but If declaratory relief is 
sought before there has been a 
breach of obligation or within stat¬ 
utory period after breach, the right 
to relief is not barred by lapse of 
time.—^Maguire v. Hibernia Savings 
& Doan Soc., 146 P.2d 678, 28 Cal 2d 
719^ 


Coiutraotlon of win 
Cause of action under declaratory 
judgments act for construction of 
wiU did not accrue to remaindermen 
until after life tenant executed deed 
conveying property covered by will. 
—^Murphy v. Honeycutt, Tex Civ.App, 
199 S.W2d 298, error refused. 
Finding of bar TiM not warranted 
Cal.—Salada Beach Public Utility 
Dist. V. Anderson, 123 P.2d 86, 50 
CalApp|2d 306. 

midlBOlosed conllloting claims be¬ 
tween persons bearing a Jural rela^- 
tionship do not constitute a “contro¬ 
versy" within the text rule, since 
word “controversy" implies conscious 
knowledge of its existence—^Pollack 
V Josephy, !294 N.YS 219, 222, 162 
Misc 238. 

2. U S.—^Pennsylvania Coal & Coke 
Corp. V U. S.. Ct.Cl. 70 F.Supp 
136—^Holton V. U. S, 65 FSupp. 
903, 106 Ct.Cl 477. 

3- US—^Pennsylvania Coal & Coke 
Corp. V U. S., Ctd., 70 F.Supp 
136—^Holton V. U. S, 65 F.Supp 
903, 106 Ct.CL 477. 

Claim against Vnitea States 
Under statute requiring claim 
against United States cognizable by 
court of claims to be filed within six 
years, the question whether cause of 
action in a particular case accrues 
at such time as goods are delivered 
and obligation to pay them arises 
depends on agreement or arrange¬ 
ment between parties—^Pennsylvania 
Coal & Coke Corp. v. U S, Ct Cl., 70 
F.Supp. 136. 

4, US—City of Beach v. Goepfert 
C.C.AND., 147 F2d 480—Yager 
V. Liberty Koyalties Corporation, 
C.C.AOkl., 123 F.2d 44—Peltibone 
V. Cook County, Minn, C.C A Minn, 
120 P.2d 850—^Dusek v. Pennsylva¬ 
nia R. Co., C.C-A.Ind., 68 F.2d 131— 
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Moses V. U. S, DC-N.Y, 43 F.2d 
653, affirmed, CCA., 61 F2d 791, 
certiorari denied 53 S Ct. 689, 289 
U.S 748, 77 LBd 1490, and fol¬ 
lowed in Gans S S Line v U. S., 
65 Fi2d 1016, certiorari denied 54 
set 73, 290 U.S 657, 78 L Hd. 
569—Oozpns Jturls quoted in Por¬ 
ter V. Sandberg, D C Ark, 69 F 
Supp 29, 31—^Reed Co v. Interna¬ 
tional Container Corporation, D.C. 
NY., 43 FSupp 644—U. S. v Ar¬ 
thur, DCN.Y, -28 F.Supp. 537— 
Platte County v. New Amsterdam 
Cas. Co., DC Neb., 6 FRD. 475. 

Ala—^Esslinger v. Spragms, 183 So 
401, 236 Ala. 508—Provident Life & 
Accident Ins. Co. v. Heidelberg, *154 
So. 1809, 2'28 Ala 682, followed in 
154 So. 811, 228 Ala 685. 

Cal.—^Maguire v Hibernia Savings & 
Loan Soc, 146 P 2d 673, 23 Cal.2d 
719—^Dillon V Board of Pension 
Com'rs of City of Los Angeles, 116 
P.2d 37, 18 Cal 2d 427, 136 A.L R 
•800—^Leahey v. Department of Wa¬ 
ter and Power of City of Los An¬ 
geles, App., 173 P.3d 69. 

Del—^Keller v. President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A.,2d 539, 2 
Terry 471. 

Fla —^Berger v. Jackson, 23 So 2d 
265, 156 Fla. 251 

Ga.—^Mobley v. Murray County, 173 
SB. 680, 178 Oa 388. 

Ill—Mcizur V Stein, 41 N.B2d 979, 
314 Ill App. 529 

Iowa—Board of Sup*rs of Harrison 
County V. Board of Trustees of 
Pigeon Creek Drainage Dist. No. 2, 
in Pottawattamie County, 264 N.W. 
702, 221 Iowa 337. 

Kan.—^Fletcher v. Holcomb, 4'5 P2d 
1053, 142 Kan 177—Corpus Juis 
cited in. Kinard v. Stevens, 251 P. 
1085, 122 Kan. 347 

Ky —Corpus Juris quoted la Forwood 
V. City of Louisville, 140 S.W.2d 
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ent enforcement,® or when there is a remedy avail- | ableand whenever one person may stie another 


1048, 1051, 283 Ky. '208—Corpus Jti- 
xls oltsd in Denny v Kennedy, 16 S. 
W.2d 1030, 1031, 229 Ky. 178 

Hinn.—^Bachertz v. Hayes-Lucas 

Lumber Co., 1275 N.W. 694, 201 
Minn. 171. 

Mo.—Coleman v. Kansas City, 182 S 
W2d 74, 363 Mo. 150—Stonum v 
Davis, 152 S W.2d 1067, 348 Mo 267 
—^Lewis V. Thompson, 96 S W.2d 
'938, 231 Mo.App. 321—State ex rel 
and to Use of Bremer v Schulte, 
App., 90 S W 2d 10718 —Corpus JU- 
xls dted lu St. Louis County ex 
rel. Scott V Marvin Planingr Mill 
Co, 58 S.W.2d 769, 771, 228 Mo 
App. 1048—Corpus Juris dted au 
Beard v. Citizens' Bank of Mem¬ 
phis, App., 37 SW2d 678, 679. 

Mont.—^Viers v. Webb, 245 P. 267, 
76 Mont. 88. 

Neb—^Bend v. Marsh, 18 NW.2d 106, 
145 Neb 780—Barney v. City of 
Lincoln, 13 NW2d 870, 144 Neb. 
637—Corpus Juils cited In Depart¬ 
ment of Banking v McMullen, 278 
NW. 651. 555. 134 Neb 338 

N.J.—Corpus Juris dted la Freder¬ 
icks V. Town of Dover, 15 A.3d 
784, 787, 125 N J Law 288—Corpus 
Juris cited in Weinstein v Blanch¬ 
ard. 162 A. 601. 602, 109 N J Law 
333—Howell v Fogg, 7 A 2d 282, 
17 N J Misc 200. 

N.Y.—Allen v. Payson, 11 NTS.2d 
28, 170 Misc. 760—BIcknell v. Hood, 
6 N.T.S.2d 449, 168 Misc. 727— 
Harvey v. J. P Morgan & Co., 2 
N.T.S.2d 520. 166 Misc. 455—Con¬ 
way V. North Side Lumber Co., 252 
N.T.S. 476, 141 Misc. 231—Conway 

V Kaupp, 247 N.T S. 717, 139 Misc. 
154—Conway v. Plank, 243 NY.S. 
215, 136 Misc. 403. 

Okl.—City of Bristow ex rel. Hedges 
V. Groom, 161 P 2d 936, 194 O’d 
Si84—Corpus Juris dted in Georgia 

V O'Herion, 64 P.2d 667, 660, 176 
Okl 103—corpus Juris quoted iu 
Neff V. Willmott, Roberts & Loon¬ 
ey, 41 p.2d 86, 87. 170 Okl 460— 
Miller V. National Surety Co., 14 P. 
'2d 228. 159 Okl 76. 

Pa.—Bell V. Brady, 81 A.2d 647, 846 
Fa. 666. 

Tenn.—City of Knoxville v. Gervin, 
89 SW.2d 848, 169 Tenn. 632, 103 
A.L.R, 877. 

Tex—^Luling Oil & Gas Co. v. Hum¬ 
ble Oil & Refining Co., 191 S.W.2d 
716, 144 Tex. 475—Williams v. Pure 
Oil Co., 78 S W 2d 929. 124 Tex 341 
—Corpus Juris dted in Parks v. 
Hines, Civ.App., 68, S.W2d 364, 367. 
affirmed Hines v. Parks, 96 'S.W.2d 
970, 128 Tex. 289—Steele v. Glenn. 
Giv.App., 57 S*V7.2d 908, error dis¬ 
missed Glenn v. Steele, 61 SW.2d 
810, 141 Tex. 666—Corpus Juris 
quoted ia Hensley v. Conway, Civ. 
App., 29 S.W.2d 416, 418. 

Utah.—Corpus Juris dted la State 
Tax Commission v. Spanish Fork, 
100 P.i2d 575, 677, 99 Utah 177, 131 


A.L R 816—Last Chance Ranch Co. 
V. Hrickson, '26 P.2d 962, 82 Utah 
475. 

Wash—^Washington Security Co. v 
State. 114 P 2d 965. 135 A.L R 1330, 
9 Wash 2d 197. 

Wis—Spellbrink v Bramberg, 13 N 
W2d 600, 246 Wis. 103—Bishop v. 
Jensen, 248 NW. '771. 21-2 Wis. 30 
37 C.J. p 807 note 9i8, p 810 note 7— 
45 C.J. p 278 note 82 
Accrual of cause of action general¬ 
ly see Actions § 124. 

Preliminary steps required of par¬ 
ties see infra S 200. 

"A cause of action accrues when 
it becomes a present enforcible de¬ 
mand, when the party owning It is 
entitled to begin and prosecute an 
action thereon It accrues at the 
moment he has a legal right to main¬ 
tain an action to enforce It."—^Bale v. 
Floyd, 91 P 2d 1025, 1037, 199 Wash. 
603—Howard v. Equitable Life As- 
sur. Soc. of U S, 85 P2d 253, 256, 
197 Wash. 230. 119 AL.R. 1302. 

Against a suit to set aside oextalu 
trust provisions In a will as being 
indefinite and void, the statute of 
limitations ordinarily begins to run 
when the will is probated and an 
executor is appointed —Carden v. Mc- 
Guirk. 196 N.W. 698, 111 Neb. 850, 
Breach of duty; wrong 

(1) Ordinarily a right of action 
has its inception from the time there 
IS a breach of duty.—U. S. Fidelity & 
Guaranty Co. v. Toombs County, 1 
S E.2d 411, 187 Ga. 644. 

(2) The accrual occurs whenever 
such a breach of duly has occurred, 
or such a wrong has been sustained, 
as will give a right then to bring 
and sustain a suit. 

U.S.—City of Beach v. Gtoepfert, C.C. 

A..N.D . 147 F 2d 480. 

Mo.—^Blsesl v. Farm & Home Savings 
& Loan Ass'n of Missouri, 78 S W. 
2d 871, 231 Mo.App. 89t—^Allison v. 
Missouri Power & Light Co., App., 
69 S.W.2d 771. 

(3) The right of action accrues 
when an act amounting to either a 
breach of contract or violation of 
duty takes place, regardless of con¬ 
cealment or discovery.—Shonts v. 
HirUman, D.C.Cal., 28 F.Supp. 478. 

(4) Discovery of fraud see infra 59 
183-198. 

Capacity or disability of party 

(1) A cause of action accrues when 
a party has the right and capacity 
to sue.—Carter v. Harlan Hospital 
Ass’n, 97 S.W.2d 9, 265 Ky. 452. 

(,2) Cause of action accrues when 
right to institute and maintain suit 
arises, and Is not dependent on ca.^ 
pacity of person In whose favor 
right exists,—Turner v. Begley, 89 S 
W.2d 504, 239 Ky. 28L 

(3) Cause of action accrues, and 
statute of limitations begins to run, 
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when party becomes liable to action, 
if demanding party is under no dis¬ 
ability at such time.—^Peal v. Marua. 
176 S.E 2l82, 207 N.C. 106. 

(4) Generally cause of action ac¬ 
crues when injured party is at lib¬ 
erty to sue, being at time under no 
disability —City of Washington v. 
Bonner, 165 S.E. 683, 203 N.C. 250. 

(5) Disability generally see Infra 
95 216-242. 

Debt; reoovexy of xiumey 

(1) Cause of action accrues when 
debt IS due and suit may be brougnt 
on it.—Southern Surety Co. v. Aus¬ 
tin, C.C.ATex., 22 F2d 881. 

(2) Generally a right of action ac¬ 
crues so as to start running of lim¬ 
itation statute when a complainant 
can bring suit to recover a sum of 
money alleged to be unpaid.—^Hen- 
wood V. McCallum & Robinson, 167 
S.W2d 981, 179 Tenn 531. 
BstabUshment of helrsliJp; canlsBioa 

from wUL 

(1) As respects time when statute 
of limitations begins to run against 
a suit to establish heirship, the cause 
of action accrues when the plaintiff's 
status as an heir or rights incident 
to such a status are denied.—^Foster 
V. Petree, 149 S.W.2d 851, 847 Mo. 
992, transferred, see 141 S.W.2d 131, 
23 Mo.App. 414—Carlin v. Bacon, 16 

5. W.2d 46, 822 Mo. 486, 69 A.L R. 1. 

(2) Rights of children omitted 
from will to recover property dis¬ 
tributed under will did not arise un¬ 
til wrongful distribution.—James v. 
Helmich, 67 SW.2d 8'29, 186 Ark. 
1053. 

CKinilshmexit prooeedlngs 

The right to bring a garnishment 
proceeding to enforce a Judgment, 
whether it Is regarded as an action 
m aid of execution or as a direct ac¬ 
tion to enforce the Judgment, does 
not accrue, so as to start the stat¬ 
ute of limitations running against 
it, until the Judgment Is recovered. 
—UtiliUes Ins Co. v. Smith. C.C.A. 
Okl, 1'29 F.2d 798. 
mvoBlon. of xights 

When an injury is inflicted by rea¬ 
son of the invasion of another’s 
rights, the statute of limitations be¬ 
gins to run from the date of such in¬ 
vasion.—Gulf Refining Co v. Nabers, 
Tex.Civ.App.. 134 S.W.2d 848. 

There most be a present right or 
demand on which a remedy la avail¬ 
able before it can be said that a 
cause of action has accrued or the 
statute of limitation has commenced 
to run—Smith v. Smith, 21 S.W.2d 
246, 231 Ky. 229. 

6. U S.—Woolsey t. Trimble, C.C.A. 

Ohio, 18 F.2d 908. 

6. CaL—^Irvine v. Bossen, 156 P.2d 

9. 26 Cal.2d 662. 
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a cause of action has accrued and the statute of arises when, and only when, me aggneved person 
limitations begins to run,? but not until that time.^ has the right to apply to the proper tribunal for 
So, whether at law or in equity, the cause of action relief.^ The statute does not attach to a claim for 


Neb—ChafCee v. City of Omaha, 16 
N.W.2d 8'52. 145 Neb. 418 
37 O.J. p 353 note 39. 

Present ngrht to remedy see inffa § 
199. 

If claimant has no legal remedy 
whereby the claim or demand may 
be enforced Judicially, the claim or 
demand may not be destroyed by pre¬ 
scription or his inaction before a 
remedy is accorded him—^Mallard v. 
State, La App, 194 So. 447. 
Interpretation In favor of injured 
person 

In determining when a cause of ac¬ 
tion accrues as respects the running 
of the statute of limitations, the 
phrase “cause of action'* should be 
given an interpretation in favor of 
the injured person and against the 
wrongdoer, under the rule that with¬ 
in statutory limits for every wrong 
there is or should be a remedy; the 
statute of limitations is not intended 
to defeat a remedy before the right 
existed—^Hughes v Eureka Flint & 
Spar Co.. 26 A.2d 667, 20 N.JMisc. 
314. 

7- US —City of Beach v. Goepfert. 
CCA N.D , 147 F 2d 480—Tager v. 
Liberty Hovalties Corporation, C. 
CA.Okl, 323 F2d 44—Pettibone V. 
Cook County, D C Minn., 31 F.Supp. 
&S1, affirmed, CC.A., 120 F 2d 860 
—Platte County v. New Amster¬ 
dam Gas Co., DC.Neb., 6 FHD 475 
—^American Standard Ship Fittings 
Corporation v U S, 70 Ct.Cl. 679, 
Ariz.— iCorpus Juris qinoted ta Nor¬ 
ton y. Stelnfeld, 288 F. 3, 6. 36 Ariz. 
536. 

Cal.—^Maguire v. Hibernia Savings & 
Loan Soc, 146 P.2d 673, d3 Cal 2d 
719—^Dillon v Pension Com’rs of 
City of Los Angeles, 116 P.2d 37, 
18 Cal.2d 427, 186 ALB 800. 

Fla.—Corpus Juris cited in Nuveen 
V. City of Quincy, 166 So 163, 166, 
115 Fla. 510. 

Ky—Harlan v. Buckley. 103 S.W.2d 
946, 268 Ky. 148. 

Mo—Coleman v. Kansas City, 382 
S.W.2d 74, 853 Mo. 160. 

Neb.—^Bend v. Marsh, 18 N.W.2d 106, 

- 145 Nob. 780—^Barney v. City of 
Lincoln. 13 NW2d 870, 144 Neb 
537— Corpus Juris cited In Depart¬ 
ment of Banking v. McMullen, 278 
N.W. 561, 656, 134 Neb. 338. 

Okl.—^Harris v. Heron, 149 P 2d 94, 
194 Okl. 226— Corpus Juris cited in 
Georgia v. O'Henon, 64 P.2d 657, 
660, 176 Okl. 103— Corpus Juris 
anoted in Nelf v Willmott, Boberts 
& Looney. 41 P 2d i86, 87, 170 Okl. 
460—Cornelius v. Standard Boyal- 
tles Co, 267 P. 888. 181 Okl. 112— 
National Bank of Ciaremore v 
Jefferies. 269 P. 260. 126 Okl. 283. 
Tex—^Luling Oil & Gas Co. v Hum¬ 
ble Oil & Refining Co.. 191 S.W.2d 


716, 144 Tex 475—Corpus Juris 
cited In Parks v. Hines, Civ.App, 
68 S.W2d 864, affirmed Hines v. 
Parks, 96 S.W.2d 970, 128 Tex 289 
—^American Exchange Nat. Bank 
of Dallas V. Keeley, Civ.App, 89 
S.W.2d 929, error dismissed—Cor¬ 
pus Juris dVLoted in Hensley v. 
Conway. Civ App., 29 S.W.2d 416. 
418. 

Utah—Corpus Juris cited in State 
Tax Commission v Spanish Fork, 
100 P 2d 675, 677, 99 Utah 177, 131 
A.L.B 816—^Last Chance Ranch Co. 
V. Erickson, 25 P2d 952, 82 Utah 
475. 

Wash.—Bale v. Floyd. 91 P.2d 1026, 
199 Wash 603—^Howard v Eauita¬ 
ble Life Assur Soc of the United 
States, 86 P 2d 253. 197 Wash. 230. 
37 CJ. p 810 note 8. p 953 note 89 
Creditor 

(1) The moment a creditor may le¬ 
gally demand payment the statute 
of limitations begins to run, because 
at that moment a cause of action 
has actually accrued.—Mazur v. 
Stein. 41 NE2d 979, 314 Ill.App. 529 
—In re Chapman's Estate, 248 Ill 
App. 12 

(2) Cause of action accrues, for 
purpose of starting statute of limi¬ 
tations in motion, as soon as credi¬ 
tor, by his own act, and In spite of 
debtor, can make demand payable, 
where no delay is contemplated by 
terms of contract. 

Ga—^Prudential Ins Co v Sailors, 26 
SE2d <557, 69 Ga App 628. 

Mich—^Palmer v. Palmer. 86 Mich 
487. 24 Am.B. 605. 

(3) Bar of statute of limitations 
cannot be postponed by failure of 
creditor to avail himself of any 
means within his power to prosecute 
or preserve his claim. 

US—Bauserman v. Blunt. Kan.. 13 
set 466, 147 U.S 647, 37 LEd 816. 
Okl.—Shawnee Nat Bank v. Marier, 
233 P. 207. 106 Okl. 71. 

(4) A creditor's right of action 
against a stockholder for corporate 
subscriptions does not accrue, or the 
statute of limitations begin to run 
against it, until judgment against 
the corporation has been had and an 
execution thereon returned unsatis¬ 
fied—Spencer v. Anderson. 222 P. 
355. 193 Cal 1. 

Day of injury 

Where plaintiff can file damage ac¬ 
tion against defendant on day of in¬ 
jury, statute of limitations commenc¬ 
es to run in favor of defendant from 
that time.—^Dowling v. Lester. Ga. 
App.. 39 S.S 2d 576. 

8. US—City of Beach v. Goepfert, 
CCA.ND., 147 F.2d 480—Paulson 
V. U S, CCAKan., 78 F.2d 97— 
Porter v. Sandberg, D.C.Ark.. 69 

13 


F.Supp. 29—Van Dyke v. Reich, D. 
C.Pa., '27 F.Supp. 436, affirmed, C.C. 
wA. Reich V. Van Dyke, 107 F2d 
682. 

Ark.—^Valley Planting Co. v Currie, 
293 SW. 746, 173 Ark. 862. 

Cal.—^Hamaker v. Williams, 70 P2d 
973, 22 Cal App.2d 256. 

Ky—Smith v. Smith, 21 S.W.2d 246, 
231 Ky. 229. 

Neb—Bend v. Marsh, US N.W.2d 106, 
145 Neb. 780—Corpus Juris cited In 
Department of Banking v. McMul¬ 
len. 278 N.W. 551. 555. 134 Neb 
338 

N.J.—White V. Liskovsky, 8 A.2d 123. 
17 N J.Miso. 8. 

ND.—Larson v, Baird. 236 N.W. 634, 
60 ND 775. 

Okl—Corpus Juris quoted In Neff v. 
Willmott, Roberts & Looney. 41 
P2d 86. 87, 170 Okl 460. 

Pa—Bell v Brady. 31 A 2d 547, 346 
Pa. 666—^New York & Pennsylvania 
Co V New York Cent R. Co, IBO 
A 480. 300 Pa 242. 

RI — ^Walsh V. Morgan. 198 A. 555, 
60 RI 349. 

Tenn—Citv of Knoxville v. Gervin, 
89 S.W2d 348. 169 Tenn. 532. 103 
ALR 877. 

Tex—Corpus Juris cited In Warne- 
cke v Broad. 161 SW2d 453, 455, 
138 Tex. 631—While v. White, Civ 
App, 176 S W 2d 987, reversed on 
other grounds 179 SW2d 503, 142 
Tex 490—Corpus Juris cited In 
Parks V, Hines, Civ App , 6*8 S W 
2d 364, affirmed Hines v. Parks, 96 
SW2d 970, 128 Tex 289—Ameri¬ 
can Exchange Nat. Bank of Dallas 
V. Keeley, Civ App., 39 SW.2d 929, 
error dismissed 

37 CJ p 810 note 9—45 CJ. p 278 
note 82. 

Canse of action must be complete 
before action can be commenced, and 
subsequent occurrence of material 
fact will not avail in maintaining It. 
—^Manning v. Newville Water Co., 
169 A. 254, 111 Pa Super. 239. 
Enforcement of payment by creditor 
A statute of limitations does not 
begin to run until a time Is reached 
when creditor may enforce payment 
of debt by suit, and the length of 
time between incurring a liability 
and Tight to sue thereon is unim¬ 
portant.—Crawford v. Metropolitan 
Life Ins. Co. Mo.App, 167 S.W.2d 
915. 

9. Ill.—^Maxwell, for Use of Max¬ 
well V. Nieft. 40 N.E.2d 654. 318 Ill. 
App. 854. 

Mo.—^Lewis V. Thompson. 96 S.W.3d 
938, 231 Mo App. 321. 

Neb.—Bend v. Marsh, 18 N.W.2d 106, 
145 Neb. 780—Corpus Juris cited In 
Department of Banking v. McMul¬ 
len. 278 N.W. 551. 65'5, 134 Neb. 
338. 
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which there is no right of action, and does not run 
against a right for which there is no corresponding 
remedy or for which judgment cannot be obtained.^® 
The true test, therefore, to determine when a cause 
of action has accrued is to ascertain the time when 
plaintiff could first have maintained his action to 
a successful result,regardless of the time when 
actual damage results the fact that he might 
previously have brought a premature or groundless 
action is immaterial.^^ Xhe statute of limitations 
does not require a person to institute proceedings to 
enforce a right within a time limited, when such 
proceedings will not conclusively determine such 
right as to each party.^^ 

The accrual of a cause of action has been said 
to depend on the uniting of at least two elements, 
injury and damages.i6 A part/s right of action is 
not suspended until he ascertains that he has a cause 
of action.1® 


When the cause of action accrues is a judicial 
question,17 and to determine it in any particular 
case is to settle a general rule of law for a class 
of cases, which must be founded on reason and 
justice.i® Technical rules as to the time when 
an action accrues apply only when a case is free 
from fraud on the part of defendant.1® 

§ 110. -Right Dependent on Future 

Event 

a. In general 

b. When contingency result of pending 

suit 

a. In General 

Where a right depends on the happening of a future 
event, the cause of action accrues, and the statute 
begins to run, only when the event happens. 

Where a party’s right depends on the happening 


Okl.—Ooxpns Juris gnoted In Nett v. 
Willmott, Roberts & Looney, 41 P. 
2d 86, 87, 170 Okl. 460 
Tex.—^Hartman v. Hartman, 138 S W, 
2d 802, 13B Tex B96—Williams v. 
Pure Oil Co, 78 8W.2d 929, 124 
Tex. 341—Stanley v. Schwalby, 19 
S.W. 264, 85 Tex. 348—Condor Pe¬ 
troleum Co y. Greene, Civ.App ,164 
SW.2d 713, error refused—City of 
Houston V. Finn, Civ App , 149 S.W 
i2d 1000, reversed on other grounds 
161 SW.2d 776, 139 Tex 111— 
Texas Employers Ins. Ass*n v. 
Guidry. Civ App., 93 SW.2d 508. 
reversed on other grounds 99 S 
W 2d 900, 128 Tex 433—Goxpns Jo¬ 
ns cited m American Exchange 
Nat. Bank of Dallas v. Eeeley, Civ 
App., 39 S.W 2d 929, 936, error dis¬ 
missed. 

Utah—CoxpfiB Juris cited in State 
Tax Commission v. Spanish Fork, 
100 P.2d 575, 99 Utah 177, l3l A. 
LR. 816. 

37 C.J. p 811 note 10.' 

*‘Tbe general rule Is that . . . 

[the cause of action] accrues at the 
time It becomes remediable in the 
courts, that is when the claim is m 
such condition that the courts can 
proceed and give judgment if the 
claim is established **—State Tax 
Commission v. Spanish Fork, 100 P. 
2d 676, 676, 99 Utah 177, 131 ALR. 
816. 

cause of action cannot be said 
to have accrued until it exists as a 
complete right, which some person, 
as the owner of such right, or as 
the representative of others, may en¬ 
force immediately by going into 
conrt and filing the necessary papers, 
upon which process may issue, to 
bring the adverse party within the 
Jurisdiction of the court."—Culhane 
V. Smith, D.C.I11., 19 P Supp. 226. 227 
—^Aldnch V. Skmner, C.C.Wasb., 98 
F. 375. 


TTuiversal rule in law and egiuty 

Wash—Washington Security Co. V. 
State, 114 P2d 965, 135 AL.R 
1330, 9 Wash 2d 197. 

la Ky —Smith v Smith, 21 S.W 2d 
246. -231 Ky. 229 

La—^Mallard v. State, App., 194 So 
447 

37 C J. p 811 note 11. 

11. US—^Versluis v Town of Has¬ 
kell, CCA Okl, 164 F.2d 936—-Pet- 
tibone v. Cook County, Minn, C.C. 
A.Minn , 120 F 2d 860—^Federal Re¬ 
serve Bank of Atlanta, for Use of 
American Surety Co. of New York 
V Atlanta Trust Co., CCA.Ga, 91 
F2d 283, 117 AL.R 1160, certio¬ 
rari denied Atlanta Trust Co, v. 
Federal Reserve Bank of Atlanta, 
for use of American Surety Co. of 
New York, 58 S.Ct. 140, 302 U.S. 
738, 82 L.Bd. 671. 

Ga—^Mobley v. Murray County, 178 
SE. 680, 178 Ga 388—Hollings¬ 
worth V. Redwlne, 86 SE2d 869, 
73 Ga.App. 897 —Cotpub Juris cited 
In Hosford v. Hosford, 198 S E 
289, 291, 58 GaApp 18i8. 

Okl—Big Pour Foundry Co. v. Ha¬ 
gens, 172 P2d 822— Corpus Juris 
cited in Warren v. Stansbury," 169 
P,2d 741, 743, 195 Okl 662—Skelly 
Oil Co. V. Harrell, 134 P.,2d 136, 192 
Okl. 101— Coxpiis Juris cited iu 
Georgia v. O’Henon, 64 P.2d 667, 
660, 176 Okl. 103— Corpus Juris 
guoted in Nell V Willmott, Rob¬ 
erts & Looney, 41 P 2d 86, 87, 170 
Okl. 460—Cornelius v. Standard 
Royalties Co, 267 P 838, 131 Okl 
112—National Bank of Claremore 
V. Jefferies, 269 P 260, 126 Okl. 283. 

Pa—Neel v. McCall, Com.Pl., 93 
Plttsb.Leg.J. 449. 

37 C J. p 811 note 12, 

Decision doctxlne ena¬ 

bling recovery 

An action on Quantum meruit for 

14 


work and materials furnished county 
for road construction under Invalid 
statute was not barred by statute of 
limitations, where bill of complaint 
was filed within three years after 
date of decision announcing doctrine 
under which recovery could h«d 
—Stranahan, Harris & Co v. Hills¬ 
borough County, 18 So 2d 789, .164 
Fla 658. 

12. Ga—^Mobley v Murray County, 
173 S.E. 680, 178 Ga. 388, 

Words ‘‘capable of ascertainment" 
as used in jstatute providing that 
cause of action shall not bo docmed 
to accrue when breach of contract gr 
duty occurs, but when damage re¬ 
sulting therefrom is sustained and 
is capable of ascertainment, mean 
capable of ascertainment and of be¬ 
ing known at the time, and not merely 
susceptible of ascertainment—Lewis 
V Thompson, 96 SW'2d 038, 231 Mo 
App 321 

13, Ky—Covington v. Patterson, 230 
S.W. 642, 191 Ky. 370. 

37 C J p 811 note 13. 

14L Kan—Gibson v. Hlnchmon, 83 
P. 981, 72 Kan 38.2 

15. Ind—^Montgomery v. Crum, 161 
NH. 261, 199 Ind 660. 

16. Ky—Carter v Harlan Hospital 
Ass’n, 97 SW.2d 9, 265 Ky. 462. 

17- Colo —Middelkamp v. Bessemer 
Irr Co, 103 P. 280, 46 Colo. 102, 
23 L R.A.,N S , 796. 

Neb—Corpus Juris cited lu Depart¬ 
ment of Banking v. McMullen, 278 
NW. 651, 666, 134 Neb 338 

18. Colo.—^Middelkamp v. Bessemer 
Irr Co.. 103 P 280, 46 Colo. 102, 23 
LR.A.,N.S, 795 

Neb.—Clorpus Juris cited la Depart¬ 
ment of Banking v McMullen, 278 
N.W. 661, 665, 134 Neb. 388. 

19. Cal—Twining v. Thompson, 158 
P.2d 29, 68 Cal.App.2d 104. 
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of an event in the future, the cause of action ac¬ 
crues, and the statute of limitations begins to run, 
only at the time when the event happens.20 This 
rule applies where a right of action on a barred 
debt is revived by a new promise which is to be 
fulfilled on the happening of some contingency^! 
or the occurrence of some other future event .22 
Where there is no present right to pursue a par¬ 
ticular remedy against a party, but such right aris¬ 
es only on the doing of an act by him which puts 
him in default, the statute runs only from the 
default.23 

Whether the contingency affects the right or 
merely the amount of recovery, the rule is the 
same; if plaintiff is entitled to recover a greater 
or smaller amount, dependent on a certain contin¬ 
gency which may or may not happen, the statute 
runs against him only after the amount to which 
he is entitled becomes certain.24 

Possibility. As long as the happening of the con¬ 
tingency remains a possibility, the running of the 
statute is postponed.25 

The death of the party prior to the happening of 


the contingency does not set the statute in motion 
in favor of his estate; the inchoate cause of ac^^ 
tion continues to exist against his personal rep¬ 
resentatives as it did against him.^® 

An agreement not to sue on a demand until the 
happening of a particular event suspends the run¬ 
ning of the statute of limitations until the event 

occurs.27 

b. When Contingency Besnlt of Pending Suit 

A cause of action may accrue, as affecting the stat¬ 
ute of limitations, even though the claimant's rights may 
be affected by the decision in a pending lawsuit, unless 
the suit Is practically conclusive as to the nature and 
extent of his rights or his success therein Is a prere¬ 
quisite to his new cause of action. 

The fact that the decision in a pending lawsuit 
may largely affect a claimant’s rights does not cause 
his right of action to accrue, so as to start the stat¬ 
ute of limitations running, only on the termination 
of such suit; his cause of action accrues independ¬ 
ently of it, except when the pending suit is prac¬ 
tically conclusive as to the nature and extent of his 
rights,^® or when his success therein is a prerequi¬ 
site to his right to maintain his new action.^® 

set. 788, 121 US 27. SO LBd 864 
—^Fidelity Ins. Trust & Safe-De¬ 
posit Co V. Mechanics' Sav Bank. 
Pa, 97 P. 297, 38 C.C.A. 193, 56 L. 
RA 228 

87. Ga—^Thomas v. Hudson, 10 SB. 
2d 396, 190 Ga 6'22 
A mortgraffee’s covenant not to sue 
or enforce collection of mortgage 
note during lives of mortgagor's par¬ 
ents and year after their deaths sus¬ 
pended running of statute of limi¬ 
tations until after both parents' 
deaths, whether effect thereof was 
to change maturity of note until such 
time or to leave maturity as express¬ 
ed therein—Thomas v. Hudson, su¬ 
pra. 

28. Ariz —Corpus Juris cited in 
City of Phoenix v. Sittenfcld, 88 P. 
dd 83, 87, 53 Ariz 240 

Ga—Corpus Juris quoted in Mobley 
V. Murray County, 173 SB. 680, 
684, 178 Ga 388 

Ohio—Corpus Juris quoted in Ohio 
Bell Telephone Co v Evatt, 11 
Ohio Supp 83, 89 
37 C J. p 812 note 36 
Pendency of legal proceedings see 
infra §§ 347-249 

29. Ariz —Corpus Juris cited in 
City of Phoenix v Sittenfeld, 88 P. 
2d 83, 87, 53 Ariz 240 

Ga—'Corpus Juris quoted in Mobley 
V. Murray County, 173 SB 680, 
684, 178 Ga. 888. 

Ohio.—Corpus juris quoted in Ohio 
Bell Telephone Co. v. Bvatt, 11 
Ohio Supp 83, 89 
37 C.J. p 812 note 27. 


20. Ga.—Corpus JUxis cited in 
Thomas v. Hudson, 10 S.Bj2d 396, 
402, 190 Ga. 622. 

Ky —Corpus JUxis quoted in Forwood 
V. City of Liouisvllle, 140 S W 2d 
1048, 1061, 283 Ky. 208 

La—State ex rel. Hyams* Heirs v. 
Grace. 1 So.2d 683, 197 La. 428. 

Minn —^Bachertz v. Hayes-Lucas 
Lumber Co., 276 H.W. 694. 201 
Minn. 171. 

Tex—^Pyranud Life Ins. Co of To¬ 
peka, Kan, V Ellis County Drain¬ 
age Dist No 1, CivApp, 136 SW. 
2d 267, error refused—Corpus ju¬ 
ris quoted in Press v. Davis, Civ. 
App, 118 SW2d 9i82. 996-HOorpus 
juris cited in Webster v Isbell, 
CivApp. 71 SW.|2d 342, 347—Cor¬ 
pus Juris cited in Fidelity Union 
Casualty Co v. Texas Power & 
Light Co., Civ App, 36 S W 2d 782, 
784 

Utah —State Tax Commission v. 
Spanish Fork, 100 P 2d 676, 99 Utah 
177, 131 A.L R. 816. 

Va—Whitehurst v. Duffy, 26 SB 2d 
101, 181 Va 637 

Wash—Washington Security Co. v 
State, 114 P 2d 966, 9 Wash 2d 197, 
135 AL.R. 1330 

37 CJ. p 811 note 18, p 953 note 41 

Contingent claims against estates of 
decedents see Executors and Ad¬ 
ministrators § 377. 

Promise to be performed on condi¬ 
tion or contingency see infra S I®!* 

Reasonable time for performance of 
required preliminary step see infra 
S 200. 


Perfonnauoe of condition precedent 
Ala—^Provident Life & Accident Ins. 
Co. V Heidelberg, 164 So 809, 228 
Ala 682, followed in 154 So 811, 
228 Ala 685. 

Wash—^Bellingham Securities Syndi¬ 
cate V Bellingham Coal Mines, 135 
P.2d 668 13 Wash.2d 370. 
Beimbursement for improvements 
Plea of prescription was not avail¬ 
able as to claim for reimbursement 
for improvements placed on land by 
one in possession thereof in good 
faith, since the right to make de¬ 
mand for such reimbursement did not 
accrue until plaintiff made his elec¬ 
tion or choice—^Demoss v. Wilson, 
184 So. 367, 16 La App. 3.39. 

21. Tenn—Scott v. Thornton, 68 S 
W. 236, 104 Tenn. 647. 

37 C J p 812 note 20. 

22. Va—Perkins v. Seigfried, 34 S 
B. 64, 97 Va 444 

37 CJ p 812 note 21. 

23. Wis —Washburn Land Co. v 
Sanborn, 137 NW 7-82, 150 Wis. 
562 

37 C J p 963 note 40. 

Present right to remedy see infra § 
199 

24. Wash—Corpus juris quoted m 
Bellingham Securities Syndicate v 
Bellingham Coal Mines, 126 P.2d 
668, 678, 13 Wash 2d 370 

37 C J. p 8l!2 note 22. 

25. Md—Subers v. Hurlock, 33 A. 
409, 82 Md 42. 

37 C J. p 812 note 23. 

28. U.S.—^Richmond v. Irons, Ill., 7 

15 
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Final decree. If, by agreement of the parties or 
otherwise, their respective rights are to be deter¬ 
mined by the decision in a particular lawsuit, the 
cause of action in favor of either as against the 
other accrues only on a final determination of the 
suit, and the statute is not set in motion by a de¬ 
cree of an intermediate court.30 

^111. Necessity for Persons Capable of Su¬ 
ing and Being Sued 

Limitations do not begin to run until there are In 
being a person capable of suing and a different person 
capable of being sued. 


The statute of limitations does not begin to run 
until there are in being a person capable of suing 
and a different person capable of being sued.^^ 
Where one person represents both sides of conflict¬ 
ing claims or interests, the statute does not run.32 

§ 112. Necessity for Tribunal Open to Suit 

In order to start limitations running, there must be 
a competent tribunal open for suit. 

In order to start the statute of limitations run¬ 
ning, there must be a competent tribunal open for 
suit.S8 


sa Ohio.—Ohio Bell Telephone Co. 

V. Evatt. 11 Ohio Supp. 83 
Tex—Corpus Jtuls olted in T. B 
Meeks Go. v. Hudgins, GlvApp, 22 
S.W.2d 764. 

87 C.J. p 612 note 28. 

31. TT S.— Ysiger ▼. Liberty Royalties 
Corporation. C C.A Okl., 123 F.i2d 
44—^Hudson Motor Car Co. v. 
Hertz. C.C,A.Mich, 121 P.2d 326. 
certiorari denied 62 S.Ct 413, 314 
US. 696. 82 LEd. 657 and Motor 
Wheel Corporation v. Hertz. 62 S 
Ct. 413, 314 US 696. 86 LEd 557 
—-Woolsey ▼ Trimble, CCA.Ohio, 
18 F 2d 908—Guinther v Philadel¬ 
phia & R. Ry, Co., C.C.A-N J, 1 F. 
2d 85. 

Cal.—Hamaker y. Williams, 70 P.2d 
973. 22 Cal.App.2d 256. 

I>el.—^Keller v President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A.2d 639. 2 
Terry 471. 

Fla.—^Berger v. Jackson. '23 So 2d 
265, 166 Fla. 251. 

Kan.—CorpiiB Juris cited In Peyton 

V. Chase County Nat. Bank. 262 P. 
596. 596. 124 Kan. 763 

Ky—^Newby's Adm*r v. Warren's 
Adm’r, 126 S.W.2d 436. >277 Ey 338. 
Mass.—Judge of Probate ▼. Bowker, 
170 N.E. 461. 270 Mass. 497. 

Miss.—^Newman v. J. J. White Lum¬ 
ber Co., 139 So. 838, 162 Miss. 681. 
NJ.—Krauss v. Brooklyn Fire Ins 
Co., 33 A 2d 100. 130 N.J.Law 300. 
NM.—Corpus Juris olted la In re 
Matson's Estate, 173 P.2d 484. 487. 
50 NM. 155 

N.T.—In re May's Estate, i290 N.T S. 
827, 160 Misc. 497. affirmed 6 NT. 
B 2d 684. 255 App.Div. 81. 

Wis.—Spellbnnk v. Bramberg, 13 N. 

W. 2d 600, 245 WiB 103—^Bishop ▼. 
Jensen, 248 N.W. 771, 212 Wls. 30. 

87CJ. p 812 note 31. 

Death of person entitled to sue see 
infra 5 243. 

In actions by and against executors 
and administrators generally see 
Executors and Administrators SS 
729^36. 

Necessity of appointment of admin¬ 
istrator see Executors and Admin¬ 
istrators 5 730. 


Election of suocessoxs of bank direc¬ 
tors 

The statute does not begin to run. 
in the case of an action by a bank 
against its directors to recover for 
losses caused by violations of the 
National Bank Act. until the succes¬ 
sors of such directors were elected 
and control was surrendered to them 
National Bank of Commerce v. Wade, 
C.C.Wash, 84 F. 10. 

Suit by heir for estate’s benefit 

Since intestate's son had no right 
as individual heir to maintain action 
for accounting of property hold in 
trust for Intestate by defendant un¬ 
til passage of act giving heir right to 
sue in equity for estate's benefit on 
admimstrator's refusal to do so. 
statute of limitations did not run 
against him before such enactment.— 
Stuck V. Schumm, 194 N.E. 895. 290 
Mass. 159. 

Suit on behalf of corporation 

In action by receiver of national 
bank against directors of bank to 
recover assets transferred to direc¬ 
tors. together with judgment for col¬ 
lections made by directors on cussels 
of bank, running of statute of limita¬ 
tions with respect to alleged diver¬ 
sion was not suspended on ground 
that directors controlled the bank 
through a majority of stock owner¬ 
ship and control of the directorate, 
and that there was consequently no 
one to sue them, since a suit in be¬ 
half of the corporation could have 
been brought by any of the independ¬ 
ent stockholders, and. in addition, 
there was ample power on part of 
public authorities who had knowl¬ 
edge of the situation to take action 
with respect thereto—White v. Fed¬ 
eral Deposit Ins. Corporation. C.CA. 
Va, 1*22 P.2d 770, rehearing denied 
124 F.2d 429. certiorari denied Fed¬ 
eral Deposit Ins. Corporation v. 
White, 62 S.Ct 1043, 816 U.S. 672, 
86 L Ed. 1747. 

Becelver of foreign corporation 

Where refugee board of national¬ 
ized Russian bank origincaiy com¬ 
menced action In New York federal 
district court to recover deposit in 
a domestic trust company m 1919, 
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and New York receivers of assets of 
Russian bank were substituted as 
parties plaintiff In 1939, within three 
years of their appointment, under 
New York statute excluding from 
limitation period time between na¬ 
tionalization of foreign corporation 
and appointment of receivers plus 
three years, receivers' action, even 
if considered a new action, was not 
barred by limitations —Steingut v. 
Guaranty Trust Co. of N. T., D.C.N. 
Y.. 518 F.Supp. 623. 

32. Kan—^Peyton v. Chase County 

Nat. Bank. 262 P. 695, 124 Kan. 

768. 

37 C.J. p 812 note 30. 

Conversion, of corporation’s fnnds by 
directors 

Limitation statute did not begin to 
run on action against corporation's 
directors for alleged conversion of 
corporation's money while directors 
controlled corporation.—^Bates St. 
Shirt Co. V. Waite, 156 A. 293, 130 
Me 352. 

Control of corporation and trust es¬ 
tate 

Statute of limitations on actions 
for fraud was tolled as against claim 
against corporation for wrongfully 
stripping trust estate of its property, 
during the time president of corpo¬ 
ration, who had devised and effectu¬ 
ated the fraudulent scheme, was in 
complete control of both corporation 
and trust estate, and thereafter as 
long as he continued in charge of 
the trust—-Yager v. Liberty Royal¬ 
ties Corporation, C.C.A.Okl., 123 F. 
2d 44. 

Executor also trustee 

Statute of limitations did not run 
against testamentary trustees' ac¬ 
tion on deceased tzjustee's probate 
bond after defendant executor's ap¬ 
pointment and until his resignation 
as trustee, he being representative of 
both estates during such time and 
without authority to bring action at 
law against himself.—Judge of Pro¬ 
bate V. Bowker, 170 N.B. 461, 270 
Mass 497. 

33- KaiL—Peyton r. Chase County 
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§ 113. Provision for Payment Out of Partic¬ 
ular Fund or in Particular Manner 

Where payment Is provided for out of a particular 
fund or In a particular way, limitations generally do not 
begin to run until the fund has been provided or the 
method pursued. 

It IS a general rule that, where payment is pro¬ 
vided for out of a particular fund or in a particu¬ 
lar way, the statute of limitations does not begin 
to run until the particular fund has been provided 
or the method pursued but this rule has been 
limited to the situation where the existence of that 
fund creates, or is necessary to create, the cause 
of action, as where no other remedy exists for en¬ 
forcing payment.*® 

§ 114. Effect of Subsequent Accrual of New 
Cause of Action 

Where, after the accrual of a cause of action, anoth¬ 


er cause of action arises for the benefit of the same 
person, the statute of limitations begins to run, as to 
the latter cause, at the time of Its accrual. 

Where, after the accrual of a cause of action, 
another cause of action arises for the benefit of the 
same person, the statute of limitations begins to 
run, as to the latter cause, at the time of its ac¬ 
crual.*® 

§ 115. Civil Proceedings Other than Actions 

The accrual of rights of action, as affecting the run- 
ning of limitations,, has been adjudicated with respect 
to various civil proceedings other than actions. 

The accrual of rights of action, as affecting the 
running of statutes of limitation, has been adjudi¬ 
cated with respect to various civil proceedings**^ 


Nat. Bank, 262 P. 596. L24 Elan. 
763. 

37 C J. p 811 note 11 [a], p 813 note 
35. 

34. U.S.—^Board of Cona'rs of Okla¬ 
homa County V. Board of Finance 
of M B Church. South, CCA.Okl.. 

100 F2d 766—^Denver-Greeley Val¬ 
ley Irr Blst. V. McNeil, C.C.A.C 0 I 0 ., 
80 F2d 929 

Cal—Olinda Irrigated Lands Co. v. 
Yank, 80 P.2d 170, 27 Cal App.2d 66 
—Bradley Co v Ridgeway, 58 P. 
2d 194, 14 Cal App 2d 326 
Colo,—Schoolfleld v. School Dist. No. 
1 in Custer County, 70 P.2d 353, 

101 Colo 56. 

Ga —City of Abbeville v. Eureka Fire 
Hose Mfg. Co, 170 S.B. 23, 177 Ga. 
204 

Iowa —Stockholders’ Inv. Co v Town 
of Brooklyn, 246 NW. 826, 216 
Iowa 693 

Mont —State ex rel. De EAlb v Fer¬ 
rell, 70 P2d '290, 105 Mont 218. 
Or —Corpus JwsiB cited in J. H. Till¬ 
man Co V City of Seaside, 25 P.2d 
917, 921, 145 Or. 230. 

Tex —Clay Bldg Material Co v Cily 
of Wink, Civ.App, 141 S.W.2d 1040 
Wash—Corpus OTnris gnoted In Bell¬ 
ingham Securities Syndicate v. 
Bellingham Coal Mines, 126 P.2d 
668, 678, 13 Wash.2d 370—Bale v. 
Floyd, 91 P 2d 1023, 190 Wash. 603 
37 C J. p 813 note 87. 

Rule applied to 

County obligations see Counties S 
256 b (2) note 57, § 278 note 8 
Payment of principal or interest of 
bonds see infra § 148. 

Between individuals a promise to 
pay from a particular fund does not 
mature until such fund comes Into 
existence—Clay Bldg Material Co v. 
City of Wink, Tex.Clv.App., 141 SW. 
2d 1040. 

54 C.J.S.-^ 


Rule applied to obligation of gov- 
emmental agency 

Cal —^Irvine v Bossen, 156 P 2d 9, 25 
Cal.2d 652 

Obligation of state or subdivision 
Where bonds or warrants, or the 
like, of a state or a political subdi¬ 
vision thereof, are payable only from 
certain money or funds in the treas¬ 
ury, the statute of limitations does 
not run as long as that fund remains 
unprovided—^Parker v Weber Coun¬ 
ty Irr. Dist, 261 P. 11, 68 Utah 472. . 
Fund held provided 
Ga—^Frank G. Wright Co. v. Board 
of Education of Ben Hill County, 
200 SE. 790. 187 Ga 438, followed 
in Highland Park State Bank v 
Board of Education of Pulaski 
County, 1 SE.2d 667, li87 Ga 648. 
Payment from special fund haid not 
provided for 

Cal—^People v. Honey Lake Valley 
Irr. Dist, 246 P. 819, 77 Cal.App. 
367. 

35. Idaho—Little v. Emmett Irr 
Dist, 263 P. 40, 45 Idaho 485, 66 
A L.B 822. 

Nob—Chaffee v. City of Omaha, 16 
N.W 2d 852, 145 Neb 418. 

Wash—Corpus jTusis q.noted In Bell¬ 
ingham Securities Syndicate v 
Bellingham Coal Mines, 125 P.2d 
668, 678, 18 Wash.2d 370. 

87 C J. p 813 note 38. 

Statement of maturity date 
Where statute authorizing govern¬ 
mental agency to incur obligation, or 
instrument representing such obliga¬ 
tion, merely stated that obligation is 
payable from particular fund or 
source of income or Is based on es¬ 
tablished assessment or tax levy, no 
implication is warranted that obliga¬ 
tion IS not payable, or that cause of 
action does not accrue thereon, until 
such fund has been provided, espe- 
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daily where instrument states cer¬ 
tain maturity date on its face; the 
statute providing for issuance of rec¬ 
lamation district bonds does not 
make time for payment of bonds and 
interest thereon contingent on exist¬ 
ence of money therefor in district 
bond redemption fund, or postpone 
accrual of action on bonds until such 
fund is provided—^Irvine v. Bossen, 
155 P.2d 9, 26 Cal 2d 652. 

33. amiability of corporate directors 

Where, after the accrual of a cause 
of action to enforce corporate direc¬ 
tors* liability for a broker’s com¬ 
mission, the directors assent to the 
payment of dividends rendering the 
corporation further insolvent, a new 
cause of action arises m which re¬ 
covery IS limited to the amount of 
such dividends, and on which suit 
may not be barred by limitations 
even though the prior cause of ac¬ 
tion IS so barred.—^Moseley v. Briggs 
Realty Co., Mass., 69 N.E2d 7. 
Fraud 

Where a buyer, fraudulently in¬ 
duced to buy a bond, was also in¬ 
duced to exchange it for another by 
fraudulent representations, the sec¬ 
ond contract, being a complete nova¬ 
tion of the first, controls the question 
of limitation of the cause of action 
to cancel it, and to recover damages 
for the fraud which induced Its ex¬ 
ecution—^Union Deposit Co. v. Mose¬ 
ley, Tex.CivApp., 76 S.W.3d 190, er¬ 
ror dismissed. 

37. Appointment of receiver la sup- 
plementoory proceedings 

Statute barring in six years an ac¬ 
tion on a judgment rendered in a 
court not of record, except where 
such judgment shall have been dock¬ 
eted in a county clerk's office on a 
transcript filed therein, is applicable 
to the appointment of a receiver in 
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other than actions, including mandamus.^^ Limita¬ 
tions applicable to special remedies or proceedings 
are discussed supra § 102. 

§ 116. Defenses in General 

In a suit for contribution against a maker of a note 
by Joint makers, a defense that they had converted 
property of the maker will be barred if not filed with¬ 
in the statutory period after his alleged cause of ac¬ 
tion for conversion arose. 

In a suit for contnbution against a maker of a 
note by joint makers paying it, a defense that they 
had converted the maker’s interest in a corpora¬ 
tion in an amount exceeding his portion of the 


note will be barred if not filed within the statutory 
period after his alleged cause of action for con¬ 
version arose.39 

Limitations applicable to particular defenses in 
general are considered supra § 104. 

§ 117. Set-Offs and Counterclaims 

The pleading of the statute of limitations to set¬ 
offs and counterclaims is discussed supra § 106, and 
the commencement of plaintiff’s action as affecting 
the running of the statute of limitations against a 
claim by set-off or counterclaim, infra § 28S. 

Examine Pocket Parts for later cases. 


B. ACCRUAL OP PARTICULAR EIGHTS OP ACTION 


1. In Gsnsral 


§ 118. Title to, or Possession of. Real Prop¬ 
erty 

a. In general 

b. Rights and remedies as to mortgages 
a. In General 

A right of action concerning realty generally does 
not accrue, so ae to affect the running of limitations, 


until the plaintiff's substantive right arises. Limitations 
do not commence to run against the establishment of 
ownership of realty until there Is an adverse claim or 
adverse possession. 

Generally speaking, a right of action concerning 
real property does not accrue, so as to affect the 
miming of the statute of limitations, until the sub¬ 
stantive right of plaintiff arises.^® The statute of 


proceedings supplementary to exe¬ 
cution; and a filing of the transcript 
after six years from rendition of 
the Judgment will not deprive the 
debtor of this defense, the period 
running from the rendition of the 
Judgment.—^Davidson y. Horn, 47 
Hun (N.T.) 61. 

OompeUmer re/tum of portion of tan 
paid 

Under statute requiring that pro¬ 
ceedings to compel performance of 
a duty specifically enjoined by law 
be brought within four months efter 
refusal to perform the duty, a pro¬ 
ceeding against county to compel re¬ 
turn of portion of tax paid in Jan¬ 
uary, 1937, commenced in month fol¬ 
lowing denial by county board of su¬ 
pervisors on June 2, 1938, of applica¬ 
tion for refund, was timely.—^Roch¬ 
ester Say Bank y Monroe County, 
8 N.Y.S.Sd 107, 169 Mlsc >526. 

SefendaiLffB motion to vacate a 
Judgment on a note, which was not 
filed until almost nine years after 
rendition of judgment, was barred by 
four-year statute of limitations, 
where defendant had personal knowl¬ 
edge of filing of suit and rendition 
of judgment, no attempt was made 
to excuse the delay in filing such 
motion, and no grounds for equitable 
relief were set up which would au¬ 
thorize court to find that four-year 
statute (vf limitations was inapplica^ 
ble.—^Licata y Cappadona, Tex Ciy. 
App.. 157 S.W.2d 191. 


Perfoxnuuioe of duty 
As respects time when demand 
must be made under statute proyid- 
ing that proceeding to compel per¬ 
formance of duty specifically en¬ 
joined by law must be instituted 
within four months after refusal of 
demand to perform duty, public pol¬ 
icy and judicial symmetry require 
that demand for performance of duty 
shall be timely.—Kinsley v Shanahan, 
17 N.TS2d 26, 178 Miso. 33 
3a Cal.—^Raymond y. Christian, 74 
P.2d 636, 24 CalApp.2d 92 
N.Y.—^Beekman v. City of New York, 
3 N.Y.S.2d 77, 264 AppDiy. 619. 
CompeUing payment of Judgment by 
reolamatlon district 
Cal —^Hutchison v. Reclamation Dist. 
No. 1619, 264 P. 606, 81 Cal.App 
427. 

CompeUlxig award of pension 
Cal —^Dillon y. Board of Pension 
Oom'rs of City of Los Angeles, 116 
P2d 37, 18 Cal 2d 427, 136 ALR 
800 

Compelling levy of deficiency assess- 
ment 

Iowa.—Whitfield v. Grimes, 294 N.W. 
34>6, 229 Iowa 309 

Compelling reinstatement of olvU 
service employee 

N.Y.—O'Connell v Kem, i89 N.l].2d 
246, 287 N.Y. 297—Graef v. Malt- 
bie, 49 N.Y S 2d 102 
CompeUing dassificatlon as teacher 
Cal.—^Ingram v. Board of Education, 
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San Francisco Unified iSchool Uist, 
98 P.2d 527, 36 Cal App 2d 737. 

39. Tex.—^Tenison v. Wilson, Civ 
App., 151 S.W2d 327, error dis¬ 
missed. 

Fraud as a defense see infra 6 196 

40. US—Redfleld y. Parks, Ark, 
10 set 83, 132 U.S. 239. 33 LEd 
327—^Watts y. Ely Real Estate 
Inv. Co., DCAnz, 254 P. 862. re¬ 
versed on other grounds, C C.A., 
262 F 721, motion granted 41 <8. 
Ct 374, 2>55 U.S 664, 65 L.Ed 788. 

Fla.—^Barnott v. Proctor, 174 So. 404, 
12.8 Fla 63. 

Mass —^Amory y. Amherst College, 
118 NE 933. 229 Mass 374 
Mo.—'Stonum v Davis, 162 SW2d 
1067, 348 Mo. 267 
Quieting title see infra S 124. 

Xiimltation against suit to recover 
undiviaed interest in land did not 
run until cause of action accrued al¬ 
though title w£is previously acquired 
U S —Grayson v Hams, Okl, 49 S 
Cl. 806, 279 U.S 300, 73 L Ed. 700 
Okl—Harris v. Grayson, 291 P. 187, 
146 Okl. 291 
Breach of condition 
Ark.—^Luther y Patman, 141 S.W2d 
42, 200 Ark 853 

Iowa—^Reichard y Chicago, B. & Q 
R Co., 1 N.W 2d 721, 2131 Iowa 
663. 

Period. begiBBlng with verdict or 
Judgment 

Under a statute permittmg two 
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limitations does not commence to run against the 
establishment of ownership of realty until there 
is an adverse claim^i or adverse possession since 
the statute of limitations is available only as a de¬ 


fense, as discussed supra § 1, an owner in posses¬ 
sion, actual or constructive, may not be required to 
take notice of the running of the statute,and the 
hostile act of a person not in possession cannot 


actions for the recovery of real prop- ] 
erty, provided the second is brought 
within two years from verdict or 
judgment in the first, the two years 
begin to run either from verdict 
'*or" judgment, and it Is not materi¬ 
al whether or not a judgment is en¬ 
tered on the verdict.—Love v. Tur¬ 
ner, 65 SE. 1043, 84 SC. 178 
Bight to waikB ootry 
Va—^Hubbard v. Davis, 25 SE2d 
256, 181 Va. !549. 

incliudoni of statute In code artiolA 
on personalty 

The statute tolling limitation pe¬ 
riod under certain circumstances ex¬ 
tends to action for recovery of real¬ 
ty, notwithstanding statute appears 
in article of the code dealing with 
personal action.—Clubine v. Frazer, 
139 S.W2d 629, 346 Mo 1—^Branner 
V. KLaber, 49 SW.2d 169, 330 Mo. 
306. 

Zn Boulsiana 

(1) Under statute, providing that 
a right to servitude is extinguished 
by nonusage thereof during ten 
years, property owner's right to re¬ 
cover the title to land, over which a 
right of way had been granted, did 
not accrue until ten years after 
sLbandonment of right of way, and 
prescription would not begin to run 
until such date.—^Persigo v Johnson 
& Co, App, 18 So 2d 186 

(2) Particular proceedings held 
barred under Louisiana statutes — 
Oolgin V. Harris, D.O.La, 27 FiSupp 
798. 

(3) Particular proceedings held not 
barred under Louisiana statutes — 
Louisiana* Delta Farms Co v. Davis, 
12 So 2d 213, 202 La 445—Thomas 
V Thomas, App., 27 So.2d 7'58—Tex¬ 
as & Pac By. Co v Burch, App., 8 
So 2d 470—Scott v. Kialip, App, 197 
So 205 

41. Ark.—S. Bond & Mortgage 
Co. V Reddick, 133 SW2d 23, 199 
Ark. 82. 

Cal—-Wood V Henley, 263 P 870, 88 
Cal App. 441. 

Ga.—Copelan v. Monfort, 113 S H. 
514, 1(53 Ga. 65'8. 

Okl.—^Board of Com'rs of Oklahoma 
County V. Young, 97 P.2d g, 1'86 
Okl. 182—^Hudson v. Smith, 41 P. 
„ 2d 861, 171 Okl. 79. 

Tex.—^Barber v. Coleman, Civ.App., 
178 SW2d 660, error dismissed— 
Humble Oil & Refining Co. v State, 
Civ.App, 162 S,W.2d 119, error re¬ 
fused. 

Bepudlatloii of recognltloiL cff olalm 
If defendant's possession of realty 
originated in recognition of com¬ 
plainants' SLSsei^ed rights, the stat¬ 
ute of limitations does not begin to 


run until defendant repudiates such 
recognition with notice to the com¬ 
plainant—Van Antwerp v. Van Ant¬ 
werp, 5 So 2d 73, 242 Ala 92. 
Repudiation of life tenancy 
Ky.—Superior Oil Corporation v. Al¬ 
corn, 47 S.W2d 973, 242 Ky. 814. 
Prospecting penult and lecuie held 
to constitute adverse and hostile in¬ 
terests—^Morrow v. Coast Land Co, 
84 P.2d '301, 29 CaLApp.2d 92 

42. Ala—Pittman v. Pittman, 25 So. 
2d 26, 247 Ala. 468—Van Antwerp 
V. Van Antwerp, % So 2d 78, 242 
Ala 92. 

Ark—^U. S. Bond & Mortgage Co. v. 
Reddick, 133 S.W.2d 23, 199 Ark. 
82—Arnold ‘ V. Arnold, 97 S.‘W2d 
634, 193 Ark. 109. 

Okl—'Crockett v. Root, 146 P2d 565, 
19-4 Okl 3—^Momson v. Reed, 267 
P 466, 130 Okl 297—Thomas V. 
Trimble, 267 P. 243, 130 Okl. 223, 
certiorari denied 49 iS Ct. 24, 278 
US 622, 73 LFd i543. 

Tenn—^Mofiltt v. Meeks, App., 199 S. 
W2d 463 

Va—^Hubbard v. Davis, 25 SB 2d 
266. 181 Va. 549. 

Actual residence on, or occupancy 
ot, premises is not always necessary 
to establish a talcing of possession 
sufilcient to cause the seven-year 
statute of limitations to run, provid¬ 
ed there is such open, notorious, and 
continuous use of premises as the 
nature and character of the property 
is capable of—^MofSltt v Meeks, 
TennAjpp» 199 S.W2d 463. 

Adverse possession held not shown 
Kan—^Brskine v. Dykes, ISO P.2d 
322, 158 Kan. 788. 

Pa—^Dice V Reese, Com PI., 49 
Dauph Co 31, affirmed 21 A.2d 89, 
842 Pa 379 

Tex—'Spears v. Bankers Mortg Co, 
Civ.App, 191 SW2d 807, refused 
no reversible error. 

Possession la recognltioii of anoth¬ 
er’s rights 

As long as complainants are led 
by a defendant to believe that the 
possession by defendant is in recog¬ 
nition of complainants' right to such 
property, the cause of action for the 
recovery of the property does not 
accrue, and adverse possession essen¬ 
tial to the statute of limitations as 
a defense to a suit for that property 
does not begin to run.—Van Antwerp 
V. Van Antwerp, '5 So.2d 7*3, 242 Ala 
92 

Possession under sheriff’s deed 

It IS implicit in statute providing 
that action to recover realty sold on 
execution must be brought within 
five years that possession of person 
holding title under sheriff's deed 
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made in pursuance of the judgment 
must be adverse to right of former 
owner.—^Erskine v. Dykes, 160 P.2d 
322, 158 Kan. 7S'8. 

Substantially all the dlements es¬ 
sential to the establishment of title 
by adverse possession must be shown 
to exist.—Wood V. Henley, 263 P. 870, 
88 Cal App. 441. 

43. Ala.—Chatman v. Hall, 20 So 2d 
713, 246 Ala. 403—Branford V. 

•Shirley, 193 So. 165, 238 Ala. 632 
—-Williams V. Anthony, 121 * So. 
89, 21>9 Al€U 98. 

Ga—Nixon v. Nixon, 15 SB.2d 883, 
192 Ga. >629. 

Ky.—Lewis v. Shell, 266 S.W. 254, 
205 Ky. 624. 

Minn.—^Hammon v. Hatfield, 2'56 N 
W. 94, 192 Minn. 259 
N.T.—People v Durey, 214 N.T.S 
418, 126 Misc. 642. 

Pa—O'Bramski v. Tusalavage, Com. 

PI., 84 Luz.Leg.Reg. 74. 

Tex—Olive-Stemenberg Lumber Oo 
V. Gordon, Civ.App, 143 S.W* 2d 
694, reversed on other grounds, 
Com.App, 159 S.W.2d 845, 138 Tex 
4*59 

Bgultable owner 

Statute of limitations does not run 
against equitable owner in posses¬ 
sion of land. 

U IS —^Pike Rapids Power Co. v. Min¬ 
neapolis, St. P. & S S M. R. Co', 
CCA Minn, 99 F.2d 902, certiorari 
denied Minneapolis, St P A S S 
M. R Co. V. Pike Rapids Power 
Co, 59 S.Ct. 362, 305 US. 660, >83 
LBd 428, rehearing denied 59 SCt. 
4'87, 306 U.S 667, 183 LBd 1062, 
certiorari denied Pike Rapids Pow¬ 
er Co. V Minneapolis, iSt. P. & S S. 
M. R Co, 59 S.Ct. 488, 306 U.S. 
640, 83 LBd. 1040. 

Nev.—Clow V West, 142 P. 226, (37 
Nev. 267. 

NM.—^Wooley v Shell Petroleum 
Ooiporation, 45 P2d 927, 39 NM 
256 

gadldai or execution sale 

(1) The statute providing that all 
actions against the purchaser, his 
heirs or assigns for recovery of land 
sold at judicial sale shall be brought 
within five years after the date of 
sale does not apply as against person 
in possession of the land in contro¬ 
versy—^Douglas V Ferns, 122 SW. 
2d 558, 197 Ark. 82. 

(2) Purchaser of property at exe¬ 
cution sale against corporation had 
no duty, while in possession, to have 
set aside mortgage theretofore exe¬ 
cuted to stockholders, as far as stat¬ 
ute of limitations is concerned.— 
Jones V. Wright, 138 So. 27'5, 222 
Ala. '630. 
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start the statute running against an owner in actual 
possession and occupancy.^^ A statute of limita¬ 
tions on actions for the recovery of real property 
or for the possession thereof is put in operation 
when plaintiff discovers defendant trespassing on 
the land and notifies him to cease.^® 

The facts in particular cases involving the title 
to, or possession of, real property have been held 
to commence the running of the period of limita¬ 
tions,such as from the time of the delivery of 
the deed,^'^ from the time a devisee acquired pos¬ 
session of the premises under title derived from 
the will,^® from the time of the erection of a build¬ 
ing barring an abutting owner’s right to ingress and 
egress,from the confirmation of a judicial sale, 
rather than from the date the deed was delivered,®® 
from the entry of a tax-sale judgment nunc pro 
tunc,®i and from the time of taking possession after 
the entry of a judgment of condemnation.®® 

On the other hand, the facts in particular cases 
have been held to be insufficient to commence the 


running of limitations.®® 

Conveyance under void or voidable deed. As re¬ 
spects the operation of the statute of limitations, a 
cause of action to recover land conveyed under a 
void deed has been held to accrue immediately on 
delivery of possession, while an action to recover 
land conveyed under a merely voidable deed has 
been held to accrue only after cancellation of the 
deed.®4 

In unlawful detainer the statute commences to 
run, not from the time of taking possession, but 
from the time the possession becomes adverse,®® 
or from the cessation of a tenancy;®® in forcible 
entry and detainer, the cause of action accrues, and 
the statute begins to run, at the time of the forcible 
entry®*^. 

Trespass to try title. The facts in particular 
cases have been held to start the period of limi¬ 
tations to run in actions of trespass to try title,®® 
such as from the date of taking of possession un¬ 
der a deed,®® or from the date of a foreclosure and 


Iflaoltatioiui agsdnst lien on land 
Where defendants and their pred¬ 
ecessors were in possession, limita¬ 
tions would not run against a lien 
In the nature of a purchase-money 
lien, which was fixed on land in fa¬ 
vor of defendants* predecessors in 
Interest for the proportionate part 
of the original purchase price which 
their grantor had paid.—^Robinson v. 
Pnngle, 117 S,W2d 26, 196 Ark 219. 

44. NT —^Finch Pruyn & Co v. 
People, 40 NT.S.2d 797, 181 Misc. 

1122. 

45. Wash—White v. Branchlck, 295 
P. 929. 160 Wash 697. 

46. Okl —^McCaw v Hartman, 122 
P.2d 999, 190 Okl 264. 

47. Ky.—^Daly v. iSpencer's Commit¬ 
tee, 83 SW.2d 502, 260 Ky. 19. 

48. rallnze to enter final order 
The running of statute of limita^- 

tious in favor of one claiming title 
to land as widow of testator's son, 
who agreed to retain it, as author¬ 
ized by will on his payment of lega¬ 
cies to testator's other children, was 
not affected by failure to enter final 
order in matter of testator's estate. 
—Mitchell V, Mitchell, 288 N.W. 448, 
230 Wis. 461. 

49. Miss —City of Hattiesburg v. 
Pogel, 138 So. ‘813, 162 Miss. 208. 

5a Va.—^Marion Inv. Co. v. Vlrglma 
Lincoln Furniture Corporation, 198 
S.B. 508, 171 Va. 170, 11'8 AJLR. 
989. 

51. Tez.—Ongsns v. Montgomery, 
ClvApp, 22 S.W.2d 688. 

5a Ill —village of Palatine v. 

Dahle, 53 N.K26. 608, 385 Ill. 621 

53. Cal.—Puccetti v. Girola, 146 P. 


2d *714, 63 CalApp.2d 240—Ander¬ 
son V. Broadwell, 4 P.2d 260, 119 
Cal.App 130. 

Kan—^Brskine v. Dykes, T60 P.2d 
322. 158 Kan. 788. 

Mich—^Bonninghausen v. Hansen, 9 
NW.2d 856, 30*5 Mich. 595 
Tex —Texas Osage Co-op. Royalty 
Pool V. Cruze, Civ.App., 191 SW. 
2d 47 

54. Tex.—Owen v. Free, Civ App., 85 
SW.2d 1090, reversed on other 
grounds Free v. Owen, 113 S.W.2d 
1221, 1131 Tex. 281. 

Where deed Is obtalxLed by fraud, 
vendors’ cause of action to recover 
land does not accrue until cancella^ 
tion of deed and limitation does not 
begin to run against cause of action 
until cancellation.—Deaton v Rush, 
262 S.W. 1025, 113 Tex. 176—Walling 
V. Rose, Tex.CivApp.. 2 SW.2d 362 

55. WVo.—^Hays v. Altizer, 24 W. 
Va '506, 

26 ax P 844 note 76. 

XTotloe of refusal to pay note or move 
A forcible detainer action, brought 
by vendors against purchaser of land 
within two years after plaintiff bank 
notified defendant to vacate premises 
because of his failure to pay pur¬ 
chase money installment note, was 
not barred by statute of limitations, 
although defendant mformed bank 
cashier over two years before in¬ 
stitution of action Uiat he would not 
pay such note until title to land was 
clear, or move therefrom until forced 
to do so by court proceedings.— 
Delph V. Bank of Harlan, 16*6 S.W. 
2d 852, 292 Ky. 887. 

sa Ark—Sanders v. TTa.n, ggg 
914. 172 Ark. 1177. 

20 


B7, Okl.—^Warren v. Stansbury, 16'9 

P 2d 741, 195 Okl 652. 

Delay after obtaining- quitclaim deed 

A forcible entry and detainer ac¬ 
tion not brought for nearly five years 
after plaintiffs obtained quitclaim 
deed to property In possession of de¬ 
fendant was barred by statute im¬ 
posing two-year limilalion for bring¬ 
ing of such actions —^Baker v. Little, 
Okl, 177 P.2d 1022, 

58. Ark,—Wade ▼. Goza, 96 S.W. 

388, 78 Ark 7. 

63 C J p 1166 note 32 [b]. 

59. Tex—^Maples v. Maples, Civ 

App, 276 jS W. 1091. 

Failure to pay taxes was held not 
to affect running of limitations, 
where defendant was claiming under 
a regular chain of title, duly record¬ 
ed, and continuous possession under 
such legal title.—^Herbert v. Smith, 
Tex Civ App., 183 S.W2d 191, error 
refused 
Void deed 

Where purported foreclosure sale 
under deed of trust executed by 
plaintiff was void, and substitute 
trustee's deed conveyed no title to 
defendant, who attempted to pur¬ 
chase land at foreclosure sale, plain¬ 
tiff's suit in nature of trespass to try 
title to recover land was not barred 
by four-year statute of limitations, 
notwithstanding suit was not com¬ 
menced within four years from dates 
of execution of substitute trustee’s 
deed and other Instruments executed 
by defendants.—Slaughter v Qualls, 
Civ.App., 149 S.W.2d 651, error 
granted, afiELimed 162 S.W.2d 691, 139 
Tex. 840. 
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affirmance thereof;®® as against mortgagees, from 
the date of foreclosure sale or repudiation of the 
trust deed by the mortgagor,®! from the date of 
the rendition of the judgment under which defend¬ 
ant claimed,®2 or from the date of the termination 
of coverture.®® 

Rights of heirs and devisees, A cause of action 
for an interest in real property, claimed as heir of 
a deceased, accrues, with respect to the running of 
the statute of limitation, at the time of the death 
of deceased.®^ 

The statute of limitations on a vendor's lien be¬ 
gins to run on the date on which the purchase price 
becomes due.®® 

Abandonment of homestead, A widow’s aban¬ 
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donment of her homestead rights starts the statute 
of limitations running in favor of an adverse oc¬ 
cupant as against her,®® and as against an heir who 
is not under disability ;®7 and a widow’s abandon¬ 
ment of her homestead and dower rights gives the 
owner of the fee-simple title the right to enter, 
and therefore starts the statute running as against 
him.®® Where a widow abandons her homestead 
and dower interest, so that her deceased husband’s 
collateral heirs can take possession, the statute of 
limitations began to run against them at the time 
of such abandonment ®® Limitations have been held 
not to run against the grantee of a homestead un¬ 
der a deed from the husband alone until abandon¬ 
ment of the homestead by the husband and vafe.*^® 


60. Tex.—Brookingr v. Ball, Civ. 
App., 104 iSW.2d 381, error dis> 
missed. 

61. Tex—Calvert v. Hanna, Civ. 
App, 140 S W2d 976. 

62. Tex—^Albright v. Collins, Civ 
App., 61 S\V2d 1096, reversed on 
other grounds Empire Gas & Fuel 
Co. v. Albright, 87 S W.2d 1092, 126 
Tex. 485. 

63. Tex.—Wren v. Howland, 7i5 S. 
ViT. 894, 33 Tex.Civ.App 87. 

64. U.S.—Willis V, Ana Mana Su¬ 
gar Co, C.C.A.Puerto Rico, 23 F.2d 
457 

Mo.—Johnson v. Antry, 6 S.W 2d 406, 
Okl—Courts V Aldridge, 120 P.2d 
862, 190 Okl. 29. 

Tex —Steele v. Caldwell, Civ.App., 
158 S W2d 867 

Heir of one of spouses In Joint pos¬ 
session 

Where wife's deed to husband was; 
invalid and husband and wife re¬ 
mained in joint possession after the 
conveyance, a cause of action did not 
accrue to wife's brother, as her heir, 
to enforce wife's rights, as affecting 
limitations, until after wife's death 
—^Howard v. Turner, 152 S,W.2d 689, 
m Ky. 206. 

Aoosnal on death of anoesfeor’s 
spouse 

Right of action of heirs to recover 
undivided interest in land devised 
by their ancestor to others at time 
when she was married woman in¬ 
capable of making will conveying 
property not her separate estate, ac¬ 
crued, within statute of limitations, 
at least on death of such ancestor's 
husband.—^Murphy v Blackburn, 16 
SW.2d 771, 229 Ky. 109. 

Compelling egnallzatlon as between 
children 

Where decedent conveyed realty to 
certain children under deeds desig- 
natmg conveyances as advancements 
and retaining liens to equalize other 
children on final settlement of estate. 


and his will devised life estate to 
widow with remainder to children, 
cause of action entitling other chil¬ 
dren to compel equalization did not 
accrue until widow's death, as re¬ 
gards limitations —^McPherson v 
Black, 284 SW. 413, 215 Ky 92, 46 
A.LR. 1424. 

Tenancy by curtesy 

(1) Limitations did not run as 
against heirs, suing in ejectment in¬ 
termediate grantees of tenant by 
curtesy, until his death—^Miller v. 
Proctor, 49 S.W2d'84, 330 Mo. 43. 

C2) The statute of limitations does 
not begin to run against an heir at 
law to property held by one who oc¬ 
cupied It as a tenant by the curtesy, 
or as grantee of such tenant, until 
death of such tenant; on issue of 
limitations, where wife's deed to hus¬ 
band was void because husband did 
not join therein, but husband took 
possession, wife died, and husband 
conveyed the land, subsequent occu¬ 
pants of premises under conveyance 
from husband were neither title 
holders nor trespajssers but were life 
tenants and as such were in lawful 
possession until husband died, and 
successive occupancies of premises 
by persons claiming under convey¬ 
ances from husband did not start 
the running of limitations against 
wife's heirs.—^Dice v. Reese, 21 A.2d 
89, 342 Pa '379 

Quaraatme or homestead right 
Since widow's right of quarantine 
under statute is confined to mansion 
house and messuages and plantations 
thereto belonging, in suit by son to 
establish title to deceased father's 
land, where there was no evidence 
that land claimed came within statu¬ 
tory description,'possession by wid¬ 
ow until within ten years before 
bringing action held not to toll lim¬ 
itation; where possession of de¬ 
ceased husband's land by widow, 
whether under homestead or quaran¬ 
tine right, did not end more than 
ten years before son’s suit, her pos¬ 
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session tolled limitations.—^Betts v. 
Gehng, 266 S.W. 690, 306 Mo. 36 

65. Okl—^Bertram v. Moore, 15 P. 
2d 589, 160 Okl. 78. 

Extension or renewal of lien 
A reconveyance of realty by the 
grantee to grantors in consideration 
of unpaid balance on vendor’s lien 
note, together with a contract by 
which grantors conditionally agreed 
to reconvey land to grantee on pay¬ 
ment of new installment note exe¬ 
cuted by grantee, did not amount to 
an extension or renewal of vendor's 
lien, so as to prevent lien from being 
barred by limitations—Yates v. Dar¬ 
by, 131 SW.2d 95, 133 Tex. 693. 

60. Ark.—Clark v. Friend, 295 SW. 
392, 174 Ark 26. 

67. Ark,—Clark v. Friend, supra— 
Murphy v. Graves, 279 S.W, 359, 
170 Ark 180. 

Widow’s unasfdgiied dower right 
will not prevent statute of limitation 
from running against heirs in favor 
of adverse claimant to abandoned 
homestead—Clark v. Friend, 296 S. 
W. 392, 174 Ark. 26—Murphy v. 
Graves, 279 S.W. 359, 170 Aik. 180. 
CoaveyaxLoe destroying homestead 
rights 

Under a statute by which the own¬ 
er of a homestead had only a right 
of occupation and no right to convey 
it, where a widow conveyed the 
homestead of her deceased husband, 
and gave possession, homestead 
rights were destroyed and the stat¬ 
ute of limitations then began to run 
against the right of the husband's 
heir to sue the purchaser in eject¬ 
ment—^Bodeker v. Tutwiler, 100 So. 
776, 211 Ala 637. 

66. Ark—^Bowen v. Black, 279 S.W. 
782, 170 Ark. 237. 

69. Ark—Smart v. Murphy, 189 S. 
W.2d 38. 200 Ark. 406. 

70. Tex.—Southwestern Lumber Co. 
of New Jersey v. Evans, Civ.App., 
276 S.W. 1078. 
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b. Bights and Remedies as to Mortgages 

Limitations ordinarily begin to run against the 
foreclosure of a mortgage on default at the time of 
maturity of the obligation secured or other breach of 
condition. 

The statute of limitations begins to run against 
the foreclosure of a mortgage at the time a right 
of action thereon accrues, which is ordinarily on 
default at the time of the maturity of the note or 
other obligation secured or other breach of con- 
dition.7i Where no time is fixed for the repay¬ 
ment of the loan secured, the statute of limita¬ 
tions begins to run from the date of the loan.'^^ 
Where a mortgage is given to secure the repayment 
of purchase money by a vendor in case of an ad¬ 
verse determination of a suit involving his title, 
limitations do not begin to run until disposition 
of the suit on appeal.'^® 

Some statutes are held not to run against a mort¬ 


gagee in possession,*^^ at least where the mortgagee 
does not hold the premises adversely to the mort- 
gagor.7B On the other hand, it has been held that 
the statute is not tolled by the possession of the 
mortgagee ’with the consent of the mortgagor.^® 

In order for a statute of limitations to operate on 
a mortgagee's remedy of ejectment, it has been held 
that a showing that the mortgagor’s holding was 
open, notorious, adverse, or against the will of the 
mortgagee, after the condition of the mortgage 
was broken, is not necessary.'^'^ 

Other holdings with respect to the accrual of 
rights of action involving mortgages, as affecting 
the operation of statutes of limitation, will be found 
in the note.*^® 

Right to redeem. Where a purchaser at a fore¬ 
closure sale enters into possession of the mortgaged 
premises under the claim of title in himself, and 


71- N.D—^Baird v Larson, 291 N.W. 
'545, 69 N.D. 795. 

Or—Tuthill V. Stoehr. 98 P.2d 8, 163 
Or. 461, 

41 CtJr. p 871 note <93. 

Actions bold not barred 
Idaho.—^McNulty v. Packingham, 261 
P. 671, 45 Idaho 200 
Kan,—^Farmers & Merchants State 
Banh of Cawker City v Higrgins, 
89 P.2d 916, 149 Kan. 783 
Tex.—^Hexemer t. Parm & Home 
Savingrs & Loan Ass'n of Missouri, 
CivAlPP, 115 SW.2d 45*8, error 
dismissed. 

XnstaU 2 ueiit payments; serial notes 

(1) Under a statute conferring* the 
right to foreclose when any install¬ 
ment of a debt secured has matured, 
limitation against foreclosure runs 
from the date of maturity of each 
installment, as far as it is sought to 
enforce the lien of the mortgage 
therefor—Nares v. Bell, 92 N,W. 671, 
66 Neb. 606. 

(2) Where morti^age secured pur¬ 
chase money evidenced by three seri¬ 
al notes with acceleration provision, 
the right to foreclose mortgage lien 
did not fully mature so that limita¬ 
tion did not begin to run until ma¬ 
turity date of third and last of the 
serial notes under statute providing 
that lien of mortgage shall he barred 
unless suit to enforce same is 
brought within ten years A:om the 
“maturity of debt.”—Lawman v Bar¬ 
nett. 177 S.W.2d 121, 122, 180 Tenn 
546, 15'3 A.L.B. 772. 

(3) An action to foreclose lien of 
a mortgage securing a series of notes 
was not barred by the ten-year stat¬ 
ute of limitations, although default 
in payment of first note occurred 
more than ten years before the ac¬ 
tion was brought, where there was 
no provision for acceleration of pay¬ 


ment of the notes on default and 
the suit was brought long before the 
last note became due.—^Racine v. 
Blackbom, 49 N.B2d 847, 319 Ill 
App. 526 

72. Cal—^Newhall v Sherman, 57 P. 
887, 124 Cal. 509. 

73. Ark —^Nix v. Draughon, 16 S W. 
893, 54 Ark. 840 

74. U.S—Tiger v Sellers. C.C.A 
Okl, 146 iP 2d 920 

Ill —^Laroeque v Baker, 14 N.B 2d 
503, 295 I11.APP 1 

Okl.—Graff v. Ponca Qity Bldg & 
Loan Co, 168 P2d 108—Higgs v. 
Renfrow, 159 P 2d 749, 196 Okl 546 
—Miller V. Wentz, 149 P.2d 778, 
194 Okl. 280. 

Tex.—^Muricks v Heilbron, Civ.App, 
170 SW2d 827 
41 C J. p 878 note 11 
Mortgagee in possession generally 
see the C.J.S title Mortgages 5 
305, also 41 iC.J p 612 note 4-p 616 
note 44. 

Effect of statute on lien of mortgage 
Where mortgagee, with the consent 
or acquiescence of the mortgagor, 
takes possession of the mortgaged 
property, the lien of the mortgage is 
not extinguished by lapse of time or 
the running of the statute of limitsr 
tlons—Underhill v. Miller, Okl. 174 
P2d 249. 

Availability of limitations to Junior 
lienholders 

A plea of limitation was not avail¬ 
able to Junior lienholders for the 
purpose of ousting holder of prior 
mortgage, without tender of amount 
of mortgage—Jordan v. Brown, Tex. 
Civ.App., 149 SW.2d 1045, error re¬ 
fused. 

75. U.a— JTiger v Sellers. C.aA. 
Okl, 145 F.2d 920. 

Okl.—^Underhill v Miller, 174 P 2d 
249—Neel v. First Federal Savings 
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& Loan Ass*n of iShawnee, 147 P 
2d 410, 1'94 Okl 133 
76- N M.—^Buss V. Kemp Lumber 
Co., 170 P 51, 23 NM. 567, LRA 
1918C 1015. 

77. Ohio—^Bruml v Herold, 14 Ohio 
Supp 123 

78. A contract extending lien of 
mortgage is not elloclive until ac¬ 
cepted by the mortgagee.—^Texas 
Land & Mortgage Co v. Cohen, 159 S 
W 2d 8'69, 13!8 Tex. 464. 

Purchase of title by spouse 
Where complainant was in joint 
possession of realty with husband: 
as tenants in common, limitations 
did not run against her right to be 
restored to her status as tenant in 
common where husband purchased' 
outstanding title on foreclosure of 
mortgage—<{hatman v. Hall, 20 So. 
2d 713, 246 Ala 403. 

Extension of date for payment 
Where each deed to mortgaged' 
premises, with agreement by gran¬ 
tees to pay the mortgaged indebted¬ 
ness as part of the purchase price, 
was placed of record, there was suf¬ 
ficient “extension” within meaning 
of statute providing that limitation 
period should run from date to which, 
the payment has been extended by 
agreement of record —^Tuthill v. 
Stoehr, 98 P2d 8, 163 Or 463. 

Where guarantor of notes exeent- 
ed mortgage to secure the guaranties 
and subsequently conveyed the mort¬ 
gaged land to third person, andi 
mortgagee foreclosed, guarantor’s 
cause of action against mortgagee to> 
obtain judicial application of 'pay¬ 
ment pro rata among the guaranteed 
notes Independently of the foreclo¬ 
sure decree arose, as respects limi¬ 
tations, on date of foreclosure sale — 
Jackson v. Lacy, 100 P.2d 813, ST* 
Cal App 2d 551. 
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not in subordination of the mortgagor’s title, and 
notice of such possession and adverse claim of title 
is brought home to the mortgagor, the statute of 
limitations against an action to redeem is set in 
motion,'^® 

Having deed declared mortgage. The right to 
have a deed absolute on its face declared a mort¬ 
gage, with respect to the running of the statute of 
limitations, accrues to the grantor or his heirs when 
the grantee takes adverse possession of the realty- 
covered by the deed,or when the grantor dis¬ 
covers that the grantee fraudulently claims that 
such a deed, intended by the parties as security 
for an indebtedness, was an outright conveyance 
vesting absolute title in him.8l The fact that the 
grantor reserved a life estate in a deed alleged to 
constitute a mortgage does not prevent the running 
of the statute against his right to have it declared 
a mortgage.S2 Where a deed absolute on its face 
was given as a mortgage, it has been held that the 
grantee cannot maintain a suit to declare it a mort¬ 
gage, and set up limitations as a bar to the debt, as 
limitations do not commence to run until the enter¬ 
ing of a decree converting the deed into a mort- 
gage.83 
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§119. Title to, or Possession of. Personal 
Property 

The principle that limitations begin to run when a 
cause or right of action accrues has been applied In 
various forms of action Involving the title to, or pos¬ 
session of, personal property. When a demand Is pre¬ 
requisite to such action, the limitation runs from the 
time of demand. 

In suits to recover personal property, the stat¬ 
ute of limitations and lie principle of adverse pos¬ 
session are inseparably connected, on the theory 
that the statute does not begin to run until the pos¬ 
session becomes adverse,®^ and a limitations statute 
relating to suits to recover personalty is affected by 
the doctrine of adverse possession by defendant.®® 

The statute of limitations does not begin to run 
against an action of replevin until the right to bring 
the action arises®® In an action of replevin, or 
other action for the recovery of personalty, the stat¬ 
ute of limitations begins to run at the time of the 
wrongful taking,®^ and not from the time when 
plaintiff first had knowledge thereof, if there was 
no fraud or attempt at concealment;®® and if such 
fraud or concealment exists it must, in order to 
avail plaintiff, be the act of defendant himself.®® 
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79. Okl.—^McKniarht's Heirs v. Bow¬ 
en, 235 P. 641, 110 Okl 9 

Computation of specific statutory pe¬ 
riod against right to redeem see 
the G.JS title Mortgages § 843, 
also 42 CJ. p 389 note 48-p 390 
note 63. 

80. Okl—Crockett v. Root, 146 P2d 
'566, 194 Okl 3. 

Mere fact of possessloni held InBuill- 
clent 

Okl —^Exchange Bank of Perry v 
Nichols, 164 P 2d 867, 196 Okl 283 

81. Kan—^Miller v. Cloney, 256 P. 
159, 128 Kan. 538. 

82. N.C.—^Muse v Hathaway, 136 S 
E 633, 193 NO. 227. 

saL Tenn,—^Paris v. Webb, 56 S.W. 
835. 104 Tenn. 122 

84. Ala—Van Antwerp v. Van Ant¬ 
werp, 5 So 2d 73, 242 Ala. 92. 
Stolen property 

When stolen properly is held for 
two years in good faith for value, 
openly and notoriously, two-year lim¬ 
itation statute runs in favor of such 
adverse possession, so as to bar re¬ 
covery by true owner —^Burroughs 
Adding Machine Co. v. Bivens-Corhn 
Co., 119 P2d S'S, 189 Okl. 616—Tor- 
rey v. Campbell, 176 P. 624, 73 Okl 
201 . 

Refueal to aoooiULt 
The refusal of the wife of an in¬ 
competent to account to his admin¬ 
istrator for money originally belong¬ 
ing to the Incompetent constitutes 


the assertion of an adverse claim.— 
Fletcher v. Holcomb, 46 P.2d 106S3, 
142 Kan 177. j 

True owners of notes owned the 
right of action evidenced by them 
and could sue thereon, rather than a 
bank which held them in adverse 
•possession for more than the statu¬ 
tory limitation, since right to recover 
on a note is so vested in true owner 
that it cannot be adversely pos¬ 
sessed, and limitation cannot oper¬ 
ate against rightful owner—Securi¬ 
ty Nat Bank of Independence, Kan, 
V. Crabb, Tex,Civ.App„ 91 S.W.2d 
959, error refused. 

85. Ala. Van Antwerp v. Van Ant¬ 
werp, 6 So 2d 73, 242 Ala. 92. 

Possession held penuissive 
US—City of Floydada v. American 
La France & Foamlte Industries, 
C.C.ATex, 87 P.2d 820. 

86. Ark—Oldham v. Melton, 168 8. 
W.2d 8'87, 205 Ark. 240 

Cal.—San Francisco Credit Clearing 
House V. Wells, 239 P. 819, 196 Cal. 
701. 

Pa—^MacDonald v. Leverington 

Const Co, 200 A 8, 381 Pa 381. 
Tenn.—Jones v. Boyd, 11 TennApp. 
630. 

Demand see infra S 201. 

General rule as to accrual see supra 
S 108. 

Addon inconsistent with owner's 
rights 

Although steam shovel had re¬ 
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mained upon vacant lot for six years 
before sale of shovel by mortgagee 
of lot, owner's replevin action 
against buyer to recover possession 
of shovel was not barred by limita¬ 
tions, where mortgagee, until sale of 
shovel, had not acted in any way In¬ 
consistent with owner's rights, since 
statute of limitations does not begin 
to run until right to bring action 
arises.—^MacDonald v. Leveringrton 
Const. Co, 200 A 8, 831 Pa 881 

87. Cal—^Reed v. Molony, 101 P.2d 
176, 38 Cal App 2d 405. 

Idaho.—Common School Dlst. No. 18, 
in Twin Palls County v. Twin 
Falls Bank & Trust Co., 12 P 2d 
774, 52 Idaho 200. 

88. Utah—Dee v. Hyland, 8 P. '388, 
3 Utah 803 

Keeping article in. open view 
Okl—^Burroughs Adding Machine Co 
V. Bivens-Corhn Co., 119 P.2d 58, 
189 Okl. 616. 

Oonoeallng possession of aainaal 
If plaintifC, suing In replevin to 
recover dog, was owner, and defend¬ 
ant had concealed bis possession 
thereof from plaintiff, plaintiff was 
entitled to recover, notwithstanding 
cause of action had actually accrued 
more than three years previously.— 
Free v. Jordan. 10 S.W.2d 19, 178 
Ark. 168. 

89. Mo.—Wells V. Halpin, 59 Mo. 92. 
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Where a demand is a prerequisite to the bring¬ 
ing of an action to recover personalty, the limita¬ 
tion runs from the time of such demand but 
where the possession of property is acquired by tort 
the statute of limitations is set in motion against 
a suit to recover it without such demand.^i 

The facts in particular cases have been held to 
start the period of limitations to run in actions to 
recover personalty, ^2 such as from the time mate¬ 
rials were incorporated into a building.®^ On the 
other hand, the facts in particular cases have been 
held not to start the period of limitations to run.^^ 

The accrual of rights of action with respect to 
contracts of bailment is considered infra § 142, and 
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the accrual of actions on contract with respect to 
pledges infra § 144. 

§ 120. Actions Relating to Penalties and For-> 
feitures 

A cause of action to recover a statutory penalty 
accrues when the penalty is Incurred, and limitations 
then begin to run. Against an action to recover a 
penalty for usury, limitations begin to run on payment 
of the usury and not on the date of the contract to pay. 

Where a statute imposes a penalty for any act,, 
a cause of action to recover the penalty accrues, 
when the penalty is incurred, and the statute of 
limitations then begins to run,® 5 but not until 
then,®® and the running of the statute is not in- 
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9a n.S.—^E\B.irbanks, Morse & Co. v. 
Highland Glades Drainage Diat., 
DCPla. <43 F.2d 8>67. 

Cal—Atlas Finance Corp t. Kenny» 
157 P 2d 401, 38 Cal.ApiP 2d 604. 
Idaho.—Common School Dist. No. 18, 
in Twin Palls County v. Twin 
Palls Bank & Trust Co.. 12 P.2d 
774, 52 Idaho 200. 

Ohio—^Toledo Trust Co. y. Simmons, 

3 N.P.2d 661, 52 Ohio App. 3713. 

^4 C.J. p 462 note 63. 

Demand generally see Infra { 201. 

*Tt is only when personal property 
is legally taken that the statute of 
limitations is tolled until the owner 
demands and is refused possession of 
it.”—^Reed v. Molony, 101 P.2d 176, 
178, 38 Cal App 2d 406. 

91. Idaho.—Common Gchool Dist. 
No. 18, in Twin Pklls County v. 
Twin Palls Bank & Trust Co, 12 
P.2d 774, 52 Idaho 200—Havird y. 
Lung, 115 P. 930, 19 Idaho 790. 

Ill.—^Albers y. Continental Illinois 
Bank & Trust Co., 17 N.B.2d 66, 296 
Ill.App. 592. 

Ean —Corpus Juris cited IXL Fletcher 
y Holcomb, 45 P2d 1053, 1055, 142 
Kan. 177. 

Absence of bailment 
Limitations ran against buyer of 
fixtures, seeking to recover fixtures 
from proprietor of premises wherein 
they were located, without demand 
for possession, where relation of 
bailor and bailee did not exist be¬ 
tween buyer, or bis predecessors in 
title, cuQd proprietor.—Ketler y. 
Klingbeil, 262 N.W. 612, 219 Wis. 213. 

92, Mo.—Maynard y. Doe Run Lead 
Co., 265 S.W. 94, 805 Mo. .366. 

Okl.—Todd V. Webb, 272 P. 380, 134 
OkL 107. 

Tex.—^Lang y. Shell Petroleum Cor¬ 
poration, Civ.App, 141 SW2d 667, 
affirmed 1*59 S.W.2d 478, 132 Tex. 
899—^Pirst M. El Church South y 
Anderson. Giy. App., 110 S W.2d 
1177, error dismissed—American 
Law Book Co. y. Dykes, Civ.App, 

4 S.W.2d 630. 


Va—Stevenson's Bx'x v. Jones, 128 
S E7 568, 142 Va 391. 

Z^eoree of distribution 
Bank’s right to claim money com¬ 
ing from estate, by virtue of an as¬ 
signment of residuary legatee's inter¬ 
est therein as security for payment 
of a loan by bank to residuary lega¬ 
tee, accrued when decree of distribu¬ 
tion was made, and limitations did 
not begin to run until that date — 
Marquette Nat. Bank of Minneapolis 
V Mullin, 287 N.W 238. 205 Minn. 
562. 

93. ND.—St. Paul Foundry Co. y. 
Bumstad School Dist. No 81 of 
Logan County, 205 NW. 659, 70 N 
D 403 

94. US—^Manufacturers Trust Co. 
V Kolby, C.C.ANT. 126 P.2d 660, 
certiorari denied *62 S Ct. 1293, 816 
US. 697, 86 LBd 1766. 

Ala—^Van Antwerp v. Van Antwerp, 
5 So 2d 73, 242 Ala 92 
Default la payment under condition- 
al sale 

Ga—^Barbour v W A Day Co., 189 
SB 909, 87 GaApp. 267. 

Becoyery of charitable gift 
Under rule that donee of charita¬ 
ble gift has reasonable time in which 
to give elfect to donor’s charitable 
purpose, statute of limitations on 
action of heirs of donor to recover 
gift for failure to effect donor’s 
charitable purpose does not com- j 
mence to run until such reasonable 
time has elapsed, which time must 
be determined from all circumstanc¬ 
es surrounding gift.—^Rohlff v. Ger¬ 
man Old People's Home, 10 N.W.2d 
6'86, 143 Neb 636. 

95. TJ.S.—^Mid-Continent Petroleum 
Corp. V. Keen, Q C.A Iowa, 167 P 2d 
810—Schreffler v Bowles, CC.A. 
Colo, 153 P2d 1, certiorari denied 
66 S.Ct 1866, 328 Uj 8, 870, 90 L. 
Ed. 1640—U S. ex rel. Nitkey v. 
Dawes, CCA Ill., T51 P2d >639, cer¬ 
tiorari denied 66 S.Ct. 808, 827 U. 
S. 788, 90 LEd 101i5—Smith v. U. 
S., C.C.A.Wa8h., 143 P2d 228, cer¬ 
tiorari denied 6>5 S.Ct 85, '823 U. 
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S. 729, 89 L.Ed. 585—‘Hartford Ac¬ 
cident & Indemnity Co v. City of 
Sulphur, Okl, CCA Okl, 123 F- 
2d 586, certiorari denied 62 SCt. 
633, 1315 US '805, 86 LEd 1204— 
Durning v. McDonnell, CCA NT, 
86 P2d 91, certiorari denied Mc¬ 
Donnell V Durning, 67 S Ct. 753, 
300 US. 682, 81 LEd. 885 
Cal—Medley v. Hill. 285 P. 891, 108 
I Cal.App. 309. 

Miss —State to Use of Rogers v» 
Newton, 3 So.2d 816, 191 Miss. 61L 
N.Y —City of New York v. Brooklyn,. 
Q. C & S. R. Co, 21‘9 N.YS. 399, 
219 App Dir. 90 

N C.—^Farmers' Bank & Trust Co. v. 

Redwine, 167 S.E 687, 204 N.C. 125. 
Okl.—Battles v, Conner, 79 P.2d 282„ 
182 Okl. 613. 

87 C J. p 899 note 81. 

Fraudulent ooncealment of cause of 
action. 

(1) Active fraudulent concealment 
of existence of board of education’s 
cause of action to recover penalty 
because of wrongful expenditure of 
school district funds pursuant to a 
contract allegedly tainted with fraud 
at its inception, did not suspend the 
operation of the one-year limitaliont 
statute applicable to an action on a 
statute for a penalty.—Cummings v. 
Board of Education of Oklahoma. 
City, 12'5 P2d 989, 190 Okl. 533. 

(2) Fraudulent concealment of 
cause of action generally see infra 5 
206. 

Aotloa against estate of recipient of 
old-age aid 

In an action brought under the 
Welfare Code against' estate of de¬ 
ceased recipient of old-age security 
when deceased was possessed of 
property or Income in excess of 
amount allowed under the code, lim¬ 
itation statute begins to run from 
date of issue of letters of adminis¬ 
tration.—^Department of Social Wel¬ 
fare V. (Stauffer, 183 F.2d 692, (56 Cal. 
App.2d 699. 

9a N.T.—Porter v. Russell, 64 NT. 
S.2d 656, reversed on other grounds 
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terrupted until the action is commenced or the cause til the death of the testator, as the will does not take 
of action barred.®*^ effect until that time.^ 

In cases where there are repeated violations, sue- Forfeiture of corporation franchise. The limi- 
cessive penalties may be incurred, in which event Nation of an action on a statute for a penalty or 
successive ri^ts of action accrue, so that a recov- forfeiture has been held to apply to an informa- 
ory may be had for penalties incurred within the ^ion in quo warranto to forfeit the franchises and 
statutory period before the action, but not for pen- licenses of corporations guilty of conspiring to 
alties previously incurred.98 Thus,* where a stat- the output and fix the price of an article of 

nte imposes a specific duty, positive or negative, and commerce by its reference to the date of the last 
provides a penalty for each stated period of its previous act under such conspiracy, regardless of 
violation, a cause of action to recover the penalty the date at which the original illegal agi-eement was 
accrues at the end of the first period of violation, made.® Under a limitation statute governing an 
so that, while a recovery may be had for the penal- action to compel a forfeiture, violations of a statute 
ties incurred within the statutory period before the |jy purchase of automobiles by an incorporated 
action, a recovery for penalties incurred previous society for its president were held to have been com- 

to that period is barred;®® and this is true notwith- mitted at the time of purchase, and not to be con- 

standing, aside from the statute of limitations, the tinuing wrongs,* 

penalties incurred during several successive periods 

may be recovered in one action.^ Where a statute Penalty for usury. It is the general rule that the 
imposes a penalty on a witness to a will who omits statute of limitations begins to run against an ac- 
to write his address opposite his signature, a cause tion to recover the statutory penalty for usury only 
of action to recover the penalty does not accrue, and on payment of the usury, and not on the date of 

the statute of limitations does not begin to run, un- the contract to pay.® It has been held that the 

penalty or forfeiture attached, re¬ 
ferred to the corporation m behalf 
of which the action is brought and 
which alone will benefit by the 
judgment obtained against the direc¬ 
tors; in stockholder’s representative 
action against directors of corpora¬ 
tion, under such statute, knowledge 
acquired by stockholders as a class, 
and not by directors or officers, can 
be imputed to the corporation, as re¬ 
spects running of statute of limita¬ 
tions, and knowledge acquired by di¬ 
rectors cannot bind corporation, 
whether directors are charged with 
wrongdoing or are innocent; corpo¬ 
ration’s discovery of facts under 
which penalty or forfeiture was Im¬ 
posed against director is dependent 
on notice or knowledge acquired, or 
which should have been acquired in 
the exercise of reasonable diligence 
by stockholders as a class, as re¬ 
spects running of statute—^Mencher 
V. Richards, 9 N.7.S 2d 990, 256 App. 

Dlv. 280, reargument denied 11 N.T. 

S2d 557. 266 App.Div. lOOS. 

ABoertalnmemt of damage 

It has been held that an action to 
recover penalty does not accrue, as 
regards limitation, until damage re¬ 
sulting from wrongful act is sus¬ 
tained and IS capable of ascertain¬ 
ment.—Pichtner v. Mohr, 16 SW.2d 
7139 , 223 Mo. App. 752, certiorari 

quashed State ex rel. Fichtner v. 

Haid, 22 S.W.2d 1045, 324 Mo. 130 

97. Kan—Udall Milling Co. v. At¬ 
chison, T. & S F. R. Co., 108 P 
137, 82 KAn 256. 

87 C.J. p 900 note 84. 
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66 ]Sr.TS2d 862, 271 App Div. 642, 

affirmed 78 N.EI2d &65. 296 N.7. 

985. 

*37 0.0*. p '399 note 82. 

'Belmbursement of death award 

An insurance carrier’s action for 
reimbursement from third person of 
award arising from death of em¬ 
ployee, which Is an action to enforce 
a penalty, arises, with respect to the 
statute of limitations, on date of 
payment and not on date of death.— 
Commissioners of State Ins. Fund v 
National City Bank of N. T., 60 N. 
7S2d 576, 1'87 Misc. 82. 

Slscovexy of facts as to penalty 
(1) Provision in statute providing 
that an action to enforce a liability 
created by common law or by statute 
must be commenced within three 
years after cause of action accrued, 
that cause of action Is not deemed to 
have accrued until discovery by 
plaintiff of facts under which pen¬ 
alty or forfeiture attached or liabil¬ 
ity was created, was intended to op¬ 
erate as a saving clause only and not 
•as a catch-all definition of “accrued.” 
—^Meeker v. Oramam Realty Corpora^- 
tion, 298 NYS 766, 767, 168 Misc. 
702, affirmed 2 N.T S.2d 674, 254 Ajpp. 
X)iv. 563, affirmed 24 NS].2d 602, 281 
N.T. 868. 

(2) The word “plaintiff," in stat¬ 
ute providing that action against di¬ 
rectors of moneyed corporation for 
recovery of penalty or forfeiture Im¬ 
posed by common law or by statute 
4s not deemed to have accrued for 
limitation purposes until plaintiff’s 
^scovery of facts under which the 


9& NY.—City of New York v. 
Brooklyn, I. C. & S R. Co, 219 N. 
Y.S. 399. 219 AppDiv. 90. 

WVa—State ex rel Sabatlno v. 
Richards, 34 SF2d 271, 127 VT*. 
Va. 703 

37 C J. p 900 note 85. 

The Tnaklng and leaving open of 
an excavation without lawful au¬ 
thority is not in Its nature a con¬ 
tinuing act so as to extend the pe¬ 
riod of limitation of an auction to re¬ 
cover a penalty therefor, where the 
statute imposing the penalty prohib¬ 
its merely the making of the excava¬ 
tion—Wallingford v. Hall, 30 A. 47, 
64 Conn. 426. 

99. N.Y.—City of New York v. 
Brooklyn, I q & S R Co., 219 N. 
Y.S. 899, 219 App.Div 90. 

37 O J. p 900 note 86 
Failure to release wages from exe-. 
cntlon 

W Va.—State ex rel. Sahatino v. 
Richards, 34 SEI.2d 271, 127 W.Va. 
703. 

1. Conn.—Atwood v. Lockwood, 57 
A- 279, 76 Qonn. 55'5—^Wells v. 
Cooper, 17 A. 281, 67 Conn. 52. 

2. N.Y.— Dodge v. Cornelius, 61 N. 
E. 244, 168 N.Y. 242. 

a. Mo—State V. Arkansas Lumber 
Co, 169 S.W. 145, 260 Mo. 212. 

4. N.Y.—^People v. Society of St. 
Joseph Palo Del Colle, Italy, 30 N. 
Y.S 2d 551, 177 Misc. 419. 

5. N.O —Sloan v. Piedmont Fire Ins. 
Co , 128 S E. 2, 189 N.G. 690 

Tex.—^Hampton v. Guaranty State 
Building & Loan Ass’n, CivJiLpp., 
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action to recover a penalty is not barred if brought 
within the statutory period after the last of a series 
of successive usurious payments,® and that the 
amount of the penalty recoverable is based on all 
the payments so made regarded as a whole and 
completed within the designated time.^ By other 
authorities the debtor has been allowed to recover 
the penalty only as to those installments of usuri¬ 
ous interest actually paid within the time set by 
the statute, the cause of action accruing as to each 
payment, on the date of payment® It has also 
been held that the statute of limitations does not 
commence to run as to any usurious payment under 
a contract until the maturity of the contract.® In 
jurisdictions where usurious interest pa3rments are 
regarded as partial payments of the principal, no 
cause of action to recover the penalty for usury 
paid can arise until the whole of the principal debt 
is paidji® since only payments in excess of the prin¬ 
cipal sum are regarded as payments of usury,ii and 


the statute begins to run as to the penalty from 
the date of such excess payments.^® Where the 
person who has paid usurious interest has not 
brought an action to recover the penalty for usury 
within the statutory period specified for the bring¬ 
ing of such action, it has been held that he may 
nevertheless bring an action to recover back the 
amount of usurious interest paid.^® 

/ 

§ 121. Liabilities Created by Statute 

Under a statute providing a limitation on actions on 
a liability created by statute, the cause of action gener- 
erally does not accrue, so as to start limitations run- 
ning, until the plaintiff has a right of action. 

Where the statute provides, in words or in ef¬ 
fect, a limitation on actions on a liability created 
by statute, it is generally true that the cause of 
action does not accrue within the statute of limi¬ 
tations until the violation of the statute occurs, or 
plaintiff has a right of action,l4 and this is deter- 


63 S-WSd 1878—Joy ▼ Fidelity 
Finance Co., CivApp., 60 SW2d 
1041—Temple Trust Co v. Sto- 
baugrh, Civ.App, >59 SW2d 916, er^ 
ror dismissed. 

66 C J. p 368 note 82. 

Boiuls 

Amount which borrower agreed to 
pay as bonus on usurious notes and 
on which lender charged interest 
must be construed as usurious In¬ 
terest until actually paid so that 
limitation could not begin to run 
against it until payment thereof— 
Temple Trust Co. v. Stobaugh, su¬ 
pra. 

8. Okl —^Bean v. Rumrill, 172 P. 
452, 69 Okl 300 

•37 CJ p 899 note 81 [b]—66 C.J. p 
369 note 88. 

7. Idaho—O’Malley v. TJ. S. Build¬ 
ing & Loan Ass’n, 298 P. 675, 60 
Idaho <583. 

66 O J. p 369 note 34. 

8. NC—Ghormley v. Hyatt, 181 S. 
H 242, 208 NC. 478. 108 A.L.R. 
618—Sloan v. Piedmont Fire Ins. 
Co., 128 .S F 2, 189 N.O. 690. 

Tex—'B F. Dittmar Co v. Adleson, 
Civ.App., 75 S.W.2d 1100, reversed 
on other grounds Adleson v. Bitt- 
mar, 80 S.W.2d 939, 124 Tex 664 
—Hampton v. Guaranty State 
Building & Loan Ass’n, CivApp., 
63 S.W.2d 1873. 

87 C J p 1899 note 81 [a]—6<6 C J. p 
369 note 85. 

9. Fla,—^Hagan v. Neeb, 140 iSo. 916, 
rehearing denied 143 So. 124. 

Okl —Citizens’ State Bank of Ft. 
Gibson V. Strahan, 168 P. 878, 69 
Okl. 215, modified on other grounds 
165 P. 189, 63 Okl. 288. 

10. Cal.—Ames v. Occidental Life 
Ins. Co, 291 P. 182, 210 Oal. 271. 

66 C.J. p 869 note 88. 


11- ND.—Lindberg v. Burton, 171 
KW. 616, 41 ND. 587. 

66 C.J. p 369 note 89. 

12. Fan—^E’lrst Nat. Bank of New-j 
ton V. Turner, 42 P. 9186, 8 Kan. 
App. 852. 

13. Cal —^Babcock t. Olhasso, 298 P. 
141, 109 Cal App. 534. 

66 C.J. P 369 note 41. 

14L U.S.—Donald v. Bird, C.C.A 
Arlz., 85 F.2d 663—^Louisiana & A 
Ry. Co V. Arkansas Oak Flooring 
Co, D.C.La., *69 FSupp. i872— 
Smith V Continental Oil Co., DC 
N.T., 69 FSupp. 91—^Momand v. 
Universal Film Exchange, DC. 
Mass., 48 F.Supp. 996—^Kentucky- 
Tennessee Light & Power Co. v. 
Nashville Coal Co, D.C.Ky, 87 F. 
Supp. 728—^Northern Kentucky 
Telephone Co. v. Southern Bell Tel¬ 
ephone & Telegraph Co., D C Ky, 1 
FSupp. 676, affirmed, CC.A, 73 F. 
2d 383, 97 A.L.B. 133, certiorari 
denied 55 S.Ct. 546, 294 US. 719, 
79 L.Fd. 1261. 

CaL—Tyra v. Board of Police & Fire 
Pension Com’rs of City of Long 
Beach, 162 P.2d 35, 71 Cal.App.2d 
60. 

Ga—Standard Oil Co of New Jersey 
V. Jasper County, 187 S.F. 807, 63 
Ga.App 804. 

Kan—^In re Colclazier’s Fstate, 139 
P 2d 152, 167 Kan. 125. 

Md—^Alexander v. Bose, 30 A2d 785, 
181 Md 447. 

N.T.—^Purvin v. Grey, 59 N.Y.S.2d 
176, 270 App.Div. 162, appeal de¬ 
nied In re Grey's Estate, 59 NT. 
S.2d 409, 270 App.Dlv. 764—Purvln 
V. Grey, 67 N.T.S.2d 480, 185 Misc. 
653, appeal denied 59 N.Y.S.2d 409, 
270 App Div. 764—^Munzer v. Blais- 
I deU, 49 N.Y S 2d 915, 183 Misc. 773, 
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affirmed 58 N.Y.S.2d 359, 269 App. 
Div. 970. 

Ohio.—Squire v. Guardian Trust Co, 
72 N.E.2d 137, 790 Ohio App 871 
S.C.—State ex rel State Highway 
Department v. Piedmont & N. By 
Co., 194 S.E. 631, 186 S.C. 49. 

87 C.J. p 900 notes 98, 94. 
imsigiLed Judgment 
The statute does not begin to run 
against a cause of action based on 
an unsigned Judgment until the 
Judgment is actually signed.—Shuey 
V. Hoffman, 81 S.W2d 7.27, 1235 Ky 
490. 

Cause of action against guardian 
for money due ward at his majority 
accrues when ward attains majority. 
—^Donley v. Goll, 297 P. 426, 132 Kan. 
746 

A widow’s right to a year’s sup¬ 
port accrues on death of husband 
and not on qualification of legal rep¬ 
resentatives of estate —Nixon v. Nix¬ 
on, 26 S.E.2d 711, 196 Ga. 148, answer 
to certified question conformed to 26 
S.E.2d 723, 69 GaApp. 667. 

Compelling reinstatement of official 
or officer 

(1) Under a statute specifying the 
period of time for an action on a 
liability created by statute, other 
than a penalty or forfeiture, an ap¬ 
plication for a wnt of mandate to 
compel reinstatement of a public of¬ 
ficial who had been dismissed is bar¬ 
red by limitations unless proceeding 
is commenced within such period aft¬ 
er the dismissal.—^Leahey v Depart¬ 
ment of Water and Power of City of 
Los Angeles, Oal App, 173 P 2d 69. 

(2) Under such statute ex police 
officer’s cause of action to compel re¬ 
instatement accrued immediately on 
failure of superiors to permit him to 
perform his duties.—Mayer v. Board 
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mined by the provisions of the statute creating the 
right and remedy but, where the statute pro¬ 
vides that an action to enforce a liability created 
by law must be brought within a specified period 
after the discovery of the facts on which the lia¬ 
bility was created, limitations run from the date 
of such creation, and not from the date on which 
a cause of action to enforce the liability accrues to 
the aggrieved party.i® 

When a statute imposes a duty, specifies a time 
within which it must be performed, and gives to 
a prescribed person a remedy, if the act is not per¬ 
formed, the period of limitations begins to run im¬ 
mediately on the failure to discharge the required 
duty.^7 Where a statute provides that an action 
on a statutory liability cannot be maintained until 
the cause of action accrues, the mere incurring of 
a liability is to be distinguished from the maturity 
of the liability as a prerequisite to suit.i8 jn a stat¬ 
ute providing that an action to enforce a liability 
created by statute must be commenced within a 


specified period after the cause of action has ac¬ 
crued, a provision that the cause of action is not 
deemed to have accrued until the discovery of the 
facts under which the liability was created has been 
held to operate as a saving clause only, and not 
as a catch-all definition of the word ''accrued.”^® 

The tolling provisions of a statute of limitations 
apply to an action on a liability created by stat- 
ute.20 

Demand. The principle that where the time of 
making a demand is within plaintifPs control it must 
be made within a reasonable time, as regards limi¬ 
tations, applies only to contractual liability, and not 
to one created by law.^^ No demand has been held 
necessary to start the running of limitations on a 
claim as between counties, there being no relation 
of agency or trust.®® 

Concealment of the existence of a cause of ac¬ 
tion by the person liable has been held not to toll 
the statute of limitations on a liability created by 
statute.®® 


of Police Com'rs of City of lios An¬ 
geles, 29 P2d 468, 136 CalApp 534 
—37 C J p 901 note 94 [a] (1). 

OoxnpexisatloiL of pnlbllo offlceir 
Anz.—^Maricopa County v. Shamt, 
67 P.2d '232, 49 Anz. 896 
Xowa—Du Bois v City of Oskaloosa, 
|294 N.W. 30-2, 229 Iowa 109. 

Mo —Coleman v. Kansas City, 182 
S.*W’2d 74. 353 Ho 150. 

S.C.—Scott V. Anderson County, 10 
S.K.2d 369, 195 S C 92. 
leaL—Stegall v. McLennan County, 
Civ-App. 144 SW.2d 1111, error 
dismissed. Judgment correct. 

Pension 

Cal.—^Dillon v. Board of Pension 
Com’rs of City of Los Angeles, 116 
P.2d 37, 18 Cal.2d 427, 136 A.L.R. 
600. 

Fla.—State ex rel. Wlutehead v. 

Ulsch, 188 So. 216, 137 Pla 321. 
Neb—^Barney v. City of Lincoln, 13 
NW.2d 870, 144 Neb. 637. 

J^abUlty of mnnlolpaUty or pnbllo 
officers 

U.S.—City of Beacli v. Goepfert, C.C. 

A., N.D, 147 P.3d 480. 

Iowa—^Board of Sup’rs of Harrison 
County V. Board of Sup’rs of Craw¬ 
ford County, 12 N.W.2d 259, 234 
Iowa 128. 

Kan—^Board of Education of City Of 
Girard v. Jones, 98 P.|2d 120, 151 
Kan. 276. 

Ky—James C. Willson & Co. v. City 
of Bavenna, 104 S.W.2d 965, 268 
Ky. 232 

Ohio—State ex rel Board of Educa¬ 
tion of Van Buren Tp Rural School 
Diet. y. Board of Education of OaJk- 
wood City School Dist., Montgoih- 


ery County, 29 N E 2d 878, <66 Ohio 
App. 273. 

Tex—State y Carnes, Cly.App., 106 
SW2d 397. 

Wash—State v. Cowlitz County, 262 
P 977, 146 Wash. 306. 

Street or highway projects 
Ga—^Habersham County y Knight, 
12 SE.2d 129, 68 GaApp. 720. 

Pa—Pfeffer y. City of Johnstown, 
136 A. 127, 287 Pa 370. 

Tenn.—Town of Oneida v. Hail, 105 
S W 2d 121, 121 Tenn App. 70. 

A right of action for a license fee 
Imposed by a city ordinance did not 
accrue, in the case of a license fee 
for each car run within a city, until 
the end of the calendar year for 
which the fee was payable.—^Penn- 
sylyania Steel Co. v New York City 
B. Co, C.C.N.Y., 191 F. 216. 

15. U S.—^Helmers v. Anderson, C.C. 
A. Ohio, 166 P.2d 47—^Donald v. 
Bird. CCAAriz., 85 P.2d 663—Ken- 
tucky-Tennessee Light & Power 
Co. y. Nashyille Coal Co, D.CKy., 
37 F.Supp 728—^Hansen Packing 
Co. y. Swift & Co., D.O.N.T., 27 F. 
Supp. 364. 

NY—^Munzer v. BlaJsdell, 49 N.Y.S. 
2d 915, 18'3 Misc. 773, affirmed 58 
N.Y S 2d 369, 269 App.Diy. 970. 

37 C J. p 901 note 94. 

CoUection of unemployment insur- 
anee oontzibntions 
—California Employment Stabili¬ 
zation Commission v. Smileage Co, 
156 P.2d 454, 68 Cal.APP 2d 249. 

le. Cal.—^Hospelhom v. Van Dusen, 
104 P.2d 8l88, 40 CalA.ppj2d 257. 

17. Or.—^Bbbert v. First Nat, Bank, 
279 P. 534, 131 Or. 57. 
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Failure to record satisfaction of 
mortgage 

Or—^Ebbert v. First Nat. Bank, su¬ 
pra. 

18. U S.-<!ulhane v. Smith, D.C Ill, 
19 FSupp. 226. 

19, N.Y.—^Meeker v. Oramam Realty 
Corporation, 298 N.Y.S. 756, 163 
Misc. 702, affirmed 2 N.Y.S 2d 574, 
254 AppDiy. 563, affirmed 24 N.E 
2d 502, 281 NY. 868. 

80. Idaho—^Lemhl County v. Boise 
Liye Stock Loan Co., 278 P. 214, 47 
Idaho 712. 

37 C J. p 901 note 98. 

21. Pa—^Freeman v. Bogal, 40 A.2d 
853, 851 Pa 266. 

Demand generally see infra S 201. 

82, Idaho.—^Blaine County y. Butte 
County, 261 P. 338, 45 Idaho 198 

23. Kan —City of Coffeyyille v. Met¬ 
calf, 5 P.2d 807, 134 Kan 361. 
Fraudulent concealment of cause of 
action generally see infra § 206. 
Action against officer 

(1) Action by city to recover ftom 
secretary of waterworks and surety 
on his bond money allegedly collected 
by secretary and not paid to city 
treasurer was barred by three-year 
limitation, notwithstanding allega¬ 
tions of concealment by officer of his 
failure to perform duties—City of 
Leavenworth y Hathorn, 58 P.2d 
1160, 144 Kan. 340. 

(2) Time for bringing action 
against county treasurer and surety 
on his bond is not tolled by fact that 
treasurer made false entries and 
fraudulently failed to make proper 
entries in his books which acts he 
concealed, action not being found- 
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The fight to sue the United States for property 
or Its value accrues when the property is taken, 
and the time for bringing suit starts to run then.24 

Taxes and assessments. The statute of limita¬ 
tions begins to run against the recovery of taxes or 
assessments by the taxing authority when the cause 
of action accrues more particularly, it has been 
held to run from the time of the making of the 
assessment,26 or of the formal fixing of the rate of 


tax,27 or of the issuance of a tax bill,28 or on the 
lapse of a grace period following such issuance,^®* 
or from the time when the taxes or assessments be¬ 
come delinquent,30 or not later than the last date 
for filing a taxable property statement.® ^ 

Where general statutes of limitation are regard¬ 
ed as applying to proceedings to enforce taxes, 
against land, they do not begin to run until the 
right of action is given by statute.®® 


ed on such fraud or concealment — 
State V. McEay, 36 P.2d 327, 140 
Kan. 276. 

24. U.S.—O’Connell v. U. S., DC.ni.. 
37 P.Supp 882—Stubbs v. U. IS, D. 
C.N.C., 21 F.Supp 1007. 

25. Cal—^Loa Angeles County v. L. 
A Junk Co., 47 F.2d 809, 8 Cal.App 
2d 136. 

Utah —State Tax Commission ▼. 
Spanish Fork. 100 P.2d 675. 99 
Utah 177, 131 A.X, R. 816. 

Interest on deferred Installments 
A drainage district's statutory 
right to collect interest on deferred 
installments of benefits was not bar¬ 
red, where statute provided that in¬ 
terest need not be computed until It 
became necessary to avoid exceeding 
the total amount of benefits and in¬ 
terest, and commissioners had taken 
no steps to have interest computed 
and made a part of benefits, since, 
until commissioners complied with 
decree requiring Interest to be made 
part of benefits, statute of limita¬ 
tions could have no application.— 
Kersh Lake Drainage Dist. of Jeffer¬ 
son, Lincoln and Desha Counties v. 
State Bank & Trust Co of Wellston, 
Mo., C.CJ^Ark., 92 F 2d 783. 

26. Ky.—^Ironton & Russell Bridge 
Co. V. City of Russell, 91 S W.2d 1, 
262 Ky 778. 

S.D —Knudtson v. Citizens' Nat Bank 
& Trust Co of Sioux Falls, 261 N. 
W. iSlO, 62 S.D 71. I 

61 C J. p 1059 note 22. I 

Bffeot of extendlag time for assess- 
ment 

Statute extending time for retro¬ 
spectively assessing omitted person¬ 
al property does not extend time for 
action to collect tax on property 
after assessment has been made — 
Powell County v. Clay City Nat. 
Bank, 55 S.W.2d 10, 246 Ky. 326. 

27- Tex.—^Preston v. Anderson Coun¬ 
ty Levee Improvement Dist No. B, 
ClvApp., 3 S.W.2d 888, error re¬ 
fused. I 

28. Mo —^Hoffman v. Houck, App.,! 
282 SW. 443. 

Suit on. corrected tax bills, begun 
within five months after notice of 
issuance, was held not barred, al¬ 
though original bills were Issued 
more than four years before correc¬ 
tion and SIX years before last notice 


of issuance.—^Bates ▼. Schwenker, 
Mo.App. 3 S.W 2d 277. 

29. Mo.—St. Louis County ex rel. 
Scott V. Marvin Planing Mill Co., 
68 SW.2d 769, 228 MoApp. 1048. 

30. US—Versluls v Town of Has¬ 
kell. C.C.A.Okl., 164 F2d 935. 

Ala.—Mott V. Helmes, 20 So.Bd 461, 
246 Ala 331. 

Idaho.—^Lemhl County v. Boise Live 
Stock Loan Co, 278 P. 214, 47 
Idaho 712 

Mo.—State ex rel. Hawkin v. Hd- 
wards, 286 S.W. <25, 315 Mo. 209— 
State ex rel Davidson v Missouri 
State Life Ins. Co., 65 SW.2d 182, 
228 Mo.App. 38 

NC—City of Salisbury v. Arey, 29 
S.E.2d 894, 224 NC. '260—City of 
Charlotte v. Kavanaugh, 20 S E.2d 
97, 221 NC B69. 

Okl.—Town of Medford ex rel. Fuss 
V. Early, 163 P 2d 633, 194 Okl 
566—^Lucas v City of Checotah ex 
rel. Hall, 153 PBd 230, 194 Okl. 486 
—^Whorton v. City of Hollis ex rel 
Shannon, 168 P 2d 229, 194 Okl 
478—City of Ardmore ex rel. Dyer 
V. Holt, 153 P 2d 22.8, 194 Okl 486 
—City of Bristow ex rel Hedges 
V. Groom, 161 P.2d 936, 194 Okl 
384. 

Tenn.—Grant Bond & Mortgage Co 
V. Ogle. 66 S.W.2d 1091, 17 Tenn. 
App. 112. 

Tex.—^Liberty Independent School 
Dist. V. Richardson, Civ App , 65 S 
W 2d 1106, error refused—Vogel v. 
Central Texas Securities Corpora¬ 
tion, Civ.App., 62 S.W.2d 248, error 
refused—^Preston v. Anderson 
County Levee Improvement Dist. 
No. 2, Civ.App., 8 S.W.2d 888, error 
refused. 

61 C.J. p 1069 note 23. 

Under limitation statutes specifically 
governing taxation see the C. J S. 
title Taxation SS 707, 1226, also 61 
CJ. p 1059 notes 22-29, p 1740 
notes 89-92. 

Maturity of last Installment; aocel- 
eration 

(1) Running of limitation was held 
fixed by maturity of last tax bill In¬ 
stallment, although all installments 
are accelerated by default in first 
payment—Bates v. Schwenker, Mo. 
App,, 3 S.W 2d 277. 

(2) Statute providing that all un¬ 
paid Installments of pavement as¬ 
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sessment should become due on non¬ 
payment of any of annual install¬ 
ments was held to confer merely dis¬ 
cretionary remedy, and, where mu¬ 
nicipality did not Invoke such rem¬ 
edy, statute of limitations did not 
begin to run against assessment on 
failure to pay first installment there¬ 
of when due; where municipality did 
not Invoke acceleration provisions of 
statute, and first installment was* 
paid two weeks late, limitation stat¬ 
ute could not begin to run against 
assessment earlier than date of sec¬ 
ond installment.—Town of Farmville 

V. Paylor. 179 S E. 459, 208 N.C. 106. 

31. Cal—Los Angeles County v. L. 

A. Junk Co., 47 P.2d 309, 8 Cal App. 
'2d 136. 

82. Mo.—State V. Hemon, 70 Mo. 
441. 

Ohio.—^Brenchweh v. Drake, 81 Ohio* 
St. 662. 

Special limitations as to such pro¬ 
ceedings see the C.J.S. title Taxa¬ 
tion S 775, also 61 C.J. p 1145 note 
71-p 1146 note 80. 

Xilea for paving or street assessment 

(1) Statute of limitations as to 
liability of property for cost of 
street Improvements starts to run 
thirty days after first Installment on* 
each Improvement is due—City of 
Louisa V. Horton, 93 SW.2d 620, 263 
Ky. 739—City of Middlesboro v Ev¬ 
ans, 87 S.W.2d 352, 261 Ky. 803— 
City of Middlesboro v. Terrell, 81 S. 

W. 2d 866, 269 Ky. 47. 

(2) The statute of limitations ap¬ 
plying to "all other cases not ex¬ 
pressly provided for” begins to run 
against municipality’s right to sue 
to enforce liens for unpaid paving 
assessments thirty days after confir¬ 
mation of assessments and not from* 
first reading of resolution authoriz¬ 
ing Improvement, notwithstanding 
statute authorizing improvement pro¬ 
vides that assessment shall consti¬ 
tute a lien from date of passage on* 
first reading of resolution ordering 
improvement—City of Knoxville v. 
Keith, 184 SW.2d 162, 182 Tenn. 48. 

(3) Under rule that personal lia¬ 
bility cannot antedate existence of a 
valid lien where original special as¬ 
sessment for municipal street im¬ 
provement was invalidated, no per^ 
sonal liability attached so an to start 
the running of statute of limitations* 
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The statute of limitations begins to run against 
an action for the recovery of taxes improperly 
levied and paid as soon as the action can be suc¬ 
cessfully maintained,33 which is generally from the 
lime the taxes are paid.34 

§ 122. - OfiBcers and Stockholders of 

Banks and Other Corporations 

a. Corporations generally 

b. Banks 

a. Corporations Generally 

The statute of limitations begins to run on a right 
to enforce the statutory liability of officers and stock¬ 
holders in a corporation when, under the terms of the 
particular statute or the facts of the particular case, 
the cause of action accrues. 

For the purpose of a statute of limitations, the 
statutory liability of stockholders of a corporation 


has been declared a liability created by law.35 

As a general rule the statute of limitations be¬ 
gins to run on a right to enforce the statutory lia¬ 
bility of officers and stockholders in a corporation 
when, under the terms of the particular statute or 
the facts of the particular case, the cause of action 
accrues.*® The statutory liability of stockholders 
for debts or obligations of the corporation is gen¬ 
erally dependent on a prior exhausting of the legal 
remedies against the corporation itself, and until 
then the statute of limitations does not run in fa¬ 
vor of the stockholder,*37 but, where the liability 
of a stockholder is primary, the statute will run in 
favor of the stockholder from the date when the 
right of action accrues against the corporation.38 

In a creditor's suit against stockholders for the 
unpaid balance of stock to satisfy his claim, the 
statute begins to run when his cause of action ac- 


and to bar personal liability on a 
subsequent valid reassessment — 
Sterlingr Nat. Bank & Trust Co. of 
New York v Charleston Transit Co., 
27 S.E2d 256, 126 WVa. 42, certio¬ 
rari denied 64 S.Ct. 619, 321 U.S. 777, 
&8 L.Ed 1071. 

Bights of bondholders 

US—^Meyer v City of Bufaula, C. 

C A Okl, 154 F.2d 943. 

Ind —Read v. Abe Rosenblum & Sons, 
58 NE2d 376, 115 IndApp 200. 
33. U.S—^Pettibone v. Cook County, 
Minn., C.C.A.Minn., 120 F2d 850. 
N.T.—^Furey v. Graves, 266 N Y S, 
819, 148 Misc 785, affirmed In re 
McKay’s Adm’r, 271 N Y S. 1023, 
241 App Div. 897, affirmed Furey v. 
Graves, 195 N.E. 133, 266 N.Y. 415. 
Okl.—Carter v. Collins, 50 F.2d 203, 
174 Okl. 4. 

UndeT* limitation statutes specifically 
governing taxation see the C.JS. 
title Taxation $ ®S9, also 61 C.J. p 
999 note 47-p 1000 note 63. 
Bepayment of money paid at void 
tax sale 

Neb.—^McDonald v. Lincoln County, 4 
N.W.2d 903, 141 Neb 741 
Ohio.—Taylor v. Hayes, 153 N.B. 759, 
21 Ohio App. 507. 

Showing that laud was out of Juris¬ 
diction 

A cause of action against county 
for recovery of real estate taxes 
levied by county and paid In belief 
that islands were within the United 
States accrued, for purpose of limi¬ 
tations, as soon as the fact that the 
islands were in Canada was demon¬ 
strable —Pettibone v. Cook County, 
Minn. CCA.Minn, 120 F.2d 350. 
Expiration of period for refund on 
demand 

The statute of limitations on right 
to refund of special assessments paid 
under protest began to run at expira¬ 
tion of the period allowed in which 


to make refund after demand, and 

not from time assessment was levied 

—Loup River Public Power Dist. v. 

Platte County. 14 N.W.2d 210. 144 

Neb. 600. 

34. Ky.—^Ironton & Russell Bridge 
Co. V City of Russell, 91 S.W.2d 1, 
262 Ky 778. 

Neb—Gibson v. Dawes County, 362 
NW 671, 129 Neb 706 

N Y.—Liberty Bank of Buffalo v. City 
of BufCalo, 193 N.B. 812, 265 N.Y. 
543, certiorari denied 55 S Ct. 551, 
294 US. 723, 79 L.Ed 1255. 

61 C.J. p 1000 note 62 

35y Cal—^Klinker v. Guarantee Title 
Co of Long BecLch. 277 P. 177, 98 
Cal.App 469. 

Call for payment of corporate stock 
see infra 8 125. 

36. U S —^Michelsen v. Penney, C.C 
A.NY, 135 F.2d 409—Bankers 
Trust Co. V. Hhle & Kilbum Cor¬ 
poration, C.C.ANY,, 84 F2d 401— 
Abercrombie v United Light & 
Power Co., D.CMd, 7 F.Supp 630. 

Ark—^Love v. Couch, 28 S.'W.2d 1067, 
181 Ark. 994. 

Cal.—McCann Co. v. Denny, 
270 P. 190, ’206 Cal 147—W Pine 
& Son V. Hall, App., 21 P.2d 697— 
Klinker v. Guarantee Title Co. of 
Long Beach, 277 P. 177, 98 Cal.App. 
469. 

Mass.—Moseley v. Briggs Realty Co, 
69 NE2d 7—Union Market Nat 
Bank of Watertown v. Gardiner, 
177 NE 682, 276 Mass. 490, 79 A. 
LR. 1512 

Neb—^Hoffman v Geiger, 281 N.W. 
625, 135 Neb 349. 

N.Y.—^Rosenkranz v Doran, 35 N Y.S. 
2d 413, 2G4 AppDiv. 335—Van 

Schaick V. Aron, 10 N Y.S 2d 550, 
170 Misc. 520—^Braman v Westa- 
way, 60 N.Y S 2d 190, modified on 
other grounds 59 N.Y.S.2d 609. 
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Ohio—Bverard v. Kroeger, 19 N.E.2d 
964, 60 Ohio App. 123, appeal dis¬ 
missed Corbin v Kroeger, 17 N.E. 
2d 916, 134 Ohio St 493. 

Pa—^Heaney v. Riddle, 23 A.*2d 456, 
343 Pa 453. 

37 C.J. p 901 note 10 [b], 

Exoesslve debts 

A statute of limitations applicable 
to a claim against directors of a 
corporation, based on a statutory lia¬ 
bility for debts of the corporation ex¬ 
ceeding the statutory limit, has been 
held to begin to run when the debt 
accrues. 

Ill—Sarelas v. McCue & Co., 10 N-E. 

2d 700, 291 I11.APP. 540 
Iowa.—^Preston v Howell, 257 N.W. 

416, 219 Iowa 230, 97 A.L R. 1140. 
Members of mutual assessment Jn- 
surance company 

N.Y.—Conway v. North Side Lumber 
Co., 252 N.Y.S 476, 141 Misc 231— 
Conway v. Plank, 243 N.Y.S. 215, 
136 Misc. 403. 

Ohio.—Crabbe v. Jones, 17 Ohio Supp. 
189. 

Pa.—Neel v. McCall, Com.Pl, 93 
PittsbLeg.J. 449 

Wash—^Fishback v. Lewis, 16 P.2d 
658, 170 Wash. 39. 

Members of reciprocal insurance ex. 
change 

Md—Taggart v. Wachter, Hoskins & 
Russell, 21 A.2d 141, 179 Md 608, 
141 AL.R 751. 

37, Tex—^Yakey v Chapman Milling 
Co., Civ.App., 74 S.W.2d 148, error 
dismissed. 

37 C.J. p 956 note 68. 

When statute begins to run against 
stockholders under specific limita¬ 
tion statutes see Corporations 8 
683 b. 

38. CaJ.—W. Fine & Son v. Hall, 
App, 21 P.2d 697. 

37 CJ p 901 note 10 £b] (8), p 957 
note 69- 


I 



§ 122 


LIMITATIONS OF ACTIONS 


54 C.J.S. 


cruesjS® and a statute limiting a surety’s right to 
enforce stockholders’ liability commences to run 
when the surety’s right to reimbursement arises.*® 
The statute does not commence to run against an ac¬ 
tion by the receiver of an insolvent corporation 
against stockholders for unpaid stock subscriptions 
until an order or assessment directing payment has 
been made,*i and, it has been held, until they have 
had an opportunity to be heard.*^ Likewise, the 
statute has been held not to run until bankruptcy of 
the corporation occurs and the referee makes an 
order authorizing suit against stockholders on their 
unpaid stock subscriptions;*® but it has also been 
held that the statute runs against an action by a 
trustee in bankruptcy as soon as the need of this 
asset for paying debts becomes apparent, and be¬ 
fore any assessment.** 

As regards limitation, a cause of action in fa¬ 
vor of a corporation’s creditors against persons who 
organized a corporation and transacted business be¬ 
fore the minimum capital stock had been subscribed 
arises when the debts sued on are created, and not 
at the time of the organization of the corporation ;*6 
and it has been held that the statute of limitations 
does not begin to run until the creditors have knowl¬ 
edge that the organizers began to transact business 


in the name of the corporation before the minimum 
capital stock had been subscribed.*® 

h. Banks 

The general rule that limitations begin to run when 
the cause of action accrues has been applied to actions 
to enforce the statutory liability of ofhcera and stock¬ 
holders of banks. 

The general rule, as discussed supra § 108, that 
the statute of limitations begins to run against an 
action to enforce a liability when, under the terms 
of the particular statute or the facts of the particu¬ 
lar case, the cause of action accrues has been ap¬ 
plied to actions to enforce the statutory liability 
of officers and stockholders of banks.*7 

It has been held that, where a stockholder’s lia¬ 
bility is primary and is not dependent on first ob¬ 
taining a judgment against the bank, the statute 
of limitations begins to run in his favor from the 
time of the maturity of the bank’s indebtedness*® 
while, if his liability is secondary, it begins to op¬ 
erate from the time of issuing an execution against 
the bank on the judgment obtained against it.*® 
According to another rule, the statute begins to run 
in favor of the stockholders from the time their 
bank closes down, or becomes insolvent,®® or when 


39- SD.—Gray Oonst Co. v. Hyde. 
207 N,W. 536, 49 S.D. 643. modified 
on other grounds 222 N.W. 675, 64 
S.D. 12'2. 

Aocmal when delit due 
Ill.—Sarelas v. McCue & Co., 10 N. 
H.2d 700. 291 IlLApp. 540. 

40. Cal.—W. H. Marston Co. v. 
Kochritz. 293 P. 120, 109 CalApp. 
331. 

Payment of Judgment 
Limitations do not run agamst 
stockholder’s liability to surety on 
corporation’s undertaking on appeal 
until surety’s payment of the Judg^ 
ment recovered against the corpora^ 
tion.—^Finch v. Fmoh, 228 P. 658, 6i8 
Cal.App 72. 

41. Wash.—Guaranty Trust Co. v. 
Satterwhlte. 97 P.2d 1066. 2 Wash. 
2d 252—Guaranty Trust Co. v. 
Scoon, 256 P. 74. 144 Wash. 83. 

49. Wash.—Guaranty Trust Co. v. 
Satterwhlte. 97 P2d 1065. 2 Wash. 
2d 252—Guaranty Trust Co. v. 
Scoon. 256 P. 74. 144 Wash. S3. 

43, Mo —Strong v. Turner, App. 122 
S W.2d 71—Strong v. Prerlchs, 
App. 116 S.W.2d 538. 

44, U.S.—Harrigan v. Bergdoll, Pa.. 
46 S.Ct. 418. 270 U.S. 560. 70 L.Hd. 
738. 

45, Ga—Rucker v. Mobley, 173 S.1I. 
ZA 178 Ga. 496. 

46, Ga —Williams v. Clemons, 178 S 
H 718, 178 Ga. 619. 


47. U.S.—Hoehn v. Crews, C.CA. 
Okl, 144 F.2d 665. affirmed 66 S 
Ct. 600, 824 U.S. 200, 89 L.Hd. 870 
—^Michelsen v. Penney, C.C.A.N.T., 
136 F2d 409—Continental Illinois 
Nat. Bank & Trust Co of Chicago 
V. Best. D.CN.T, 20 P.Supp. 80. 

37 C.J. p 901 note 10 [al. 

OreatloiL of UablUty 

(1) Under a statute requiring an 
action to enforce a liability created 
by law to be brought within three 
years after the liability is created, 
the statute begins to run against the 
liability of a stockholder of a bank 
as soon as such liability Is created, 
even though no cause of action ac¬ 
crues on such liability at that time. 
—State of Indiana ex rel. Depart¬ 
ment of Financial Institutions of 
State of Indiana v. Hofltnan. 128 P. 
2d 162. 68 Cal.App2d 796—Bates v. 
Blake. Cal.App., 105 P2d 940—Brod¬ 
erick V. Kunde, 74 P.2d 333, 28 Cal. 
App.2d 687. 

(2) Under such statute, question 
of whether liability Is absolute or 
contingent, and question of when 
right to enforce liability may accrue, 
are immaterial In determining when 
liability Is ’’created.”—^Richardson v. 
Craig, 77 P.2d 1077, 11 Cal.2d 131. 

Date of flltng representative action 
In bank creditors’ representative 
action to enforce stockholders’ lia¬ 
bility. rights of other creditors to 
prove claim relate back to date of 
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filing of action, as respects statutory 
limitation —State v. District Court of 
First Judicial Dist in and for Lewis 
and Clark County. 300 P. 644, 90 
Mont. 213. 

Discovery of facts 

U.S—Loughman v. Pitz, DCN.T., 36 
F.Supp. 802—^Bankson v. Anderson. 
DC.N.Y.. 33 FSupp. 665—Nettles 
V. Walcott. D C Conn., 25 F Supp 
35, 88. affirmed, C.C.A.. 107 F.2d 736 
—^Hillmer v. Anderson. D C N.T., 15 
F.Supp. 467. 

48. Cal—^Miller v. Lane. 116 P. 68. 
160 Cal 90*. 

87 C.J. p 901 note 10 [a] (6)—7 C. 
J. p 615 note 98. 

Conditions precedent to stockholders’ 
liability see Banks and Banking 
$§ 89-94. 

Limitations as to liability under spe¬ 
cific limitation statutes see Banks 
and Banking § 95. 

49. Me.—Longley v. Little, 26 Me. 
162. 

7 C.J. p 515 note 99. 

6a Ill.—Cohen v. North Ave State 
Bank, 10 N.ll2d 823. 291 IlLApp. 
658. 

Minn.—^In re Liquidation of Peoples 
State Bank of Cannon Falls. 267 
N.W. 4i82. 197 Minn. 479. 

N.T.—^Reisman v. Hall, 12 N.TS2d 
442, 267 AppDiv. 892, stating Illi¬ 
nois law. 

37 C J p 901 note 10 [a] (3)—7 C.J. p 
615 note 1. 
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the fact of insolvency is determined,®! or when a 
receiver is appointed,®2 although it has been held 
that they may not plead limitations as a bar to an 
action against them unless it also bars against their 
bank.®® It has also been variously held that the 
statute runs from the time when it is judicially 
ascertained that there is a deficiency of assets of 
the bank rendering it necessary to resort to the 
stockholders’ liability,®4 or when the state banking 
officer officially ascertains such necessity,5® or from 
the time of a judicial ascertainment of the bank’s 


insolvency,®® or from the time when the cause of 
action accrues®^ or the liability is created,®® or as 
soon as the corporate assets have been so marshaled 
that the propriety of an assessment can be demon¬ 
strated to the court with fair certainty.®® 

The statute has been held not to begin to run 
against the liability of stockholders of banks until 
the cause of action has fully matured through the 
making of an assessment.®® It has been held to 
start rtmning on the date on which the assessment 
is made;®! but other authority holds that it starts 


"Creation,” of llabUlty 
Bank stockholders’ statutory lia¬ 
bility to creditors after Insolvency 
is not created until bank’s faalure, as 
regrards time within which creditors 
must sue.—^Mitchell v. Banklnsr Cor¬ 
poration of Montana, 278 P. 1055, 83 
Mont. 581. 

Compulsory snspensioiL of husliLess 
As regards limitation period, liabil¬ 
ity to creditors of Illinois bank’s 
stockholders was , held to become ab¬ 
solute when bank compulsorily sus¬ 
pended business.—Hillmer v. Ander¬ 
son, D.O.N.Y., 15 FSupp. 457. 
Semaaid held unsiecessary 
Ill.—Lewis V. West Side Trust & 
Savings Bank, 32 NE.2d 907, 375 
m. 23. 

Date of receiver's appolatmsiLt held 
not oontrolUng 

US.—Nettles v. Walcott, DO.Conn., 
26 F Supp. 86, affirmed, O.C A., 107 
F.2d 738. 

Making good minimum capital stock 
However, cause of action against 
persons conducting bank before min¬ 
imum capital was subscribed, to com¬ 
pel them to make good minimum 
capital stock, arose on organization, 
not closing, of bank.—^Mobley v Sas¬ 
ser, 144 SB 151, 38 GaApp. 882. 
Taking of possession by secretary of 
banking 

Pa—^Freeman v. Brady, Com.Pl., 7 
FayLJ 162, reversed on other 
grounds 42 A 2d 451, 352 Pa. i249. 

51. Okl—^Lawhead v. Knappenberg- 
er, 70 P 2d 62, 180 Okl. 388. 

52. Minn—^In re First State Bank 
of Oorrell, 288 NW. 709, 206 Minn. 
260. 

53. Ill.—^Fleischer v. Reutchler, 17 
I11.APP. 402 

S C —South Carolina Mfg. Co. v. 
State Bank, 27 S.C.B(i 227. 

54. Cal.—^Hospelhorn v. Newhoff, 
App, 107 P.2d 966, reheard 111 P. 
'2d 688, 43 Cal.App2d 678 

Me.—^Flynn v. American Banking & 
Trust Co., 69 A. 771, 104 Me. 141, 
129 AmS.B. 378, 19 L.R.A,N.S, 
4,28. 

Neb—^Dempster v. Williams, 226 N. 
W. 446. 118 Neb. 776. 


Ya.—Hospelhom v. Corbin, 19 S.B 2d 
72, 179 Va. 34i8. 

37 C J. p 901 note 10 [a] (6), (8). 

Well considered case 

Anz—Cowden v. Williams, 259 P. 

670, 32 Anz. 407, 55 A.L.R 1059. 
Making of order by court 
Action against bank stockholder 
for double liability assessment did 
not accrue until it was found neces¬ 
sary to make such collection under 
proper administration of assets and 
an order of court was made—^Denny 

V. Kennedy, 16 S.W.2d 1030, 229 Ky. 
178. 

55. Pa—^Bell V. Landsparger, Com. 
PI, 12 Som.LegJ. 150, 26 West Co. 
L.J. 193. 

W. Va.—^Farmers & Merchants Bank 
of Morgantown v. Bank of Mason- 
town, 1(6 S.B2d 569, 123 W.Ya 461. 

Reasonable time 

(1) As respects running of limi¬ 
tation statute against proceedings by 
secretary of banking as receiver of 
an insolvent bank to recover an as¬ 
sessment against the shareholders 
for unpaid stock subscriptions, the 
Question what constitutes a “reason¬ 
able time’’ in which the secretary 
should be able to ascertain that an 
assessment will be required depends 
on the circumstances, but a large 
measure of administrative discretion 
must be left to the secretary.—^Bell 
V. Brady, 31 A 2d 547, 346 Pa. 666. 

(2) An action by the secretary of 
banking In 1941 on an assessment in 
1939 for the statutory liability of the 
stockholder of a bank taken over In 
1931 was not barred by the siz-year 
statute on the theory that a period 
of about a year and a half after 
the closing of the bank was a reason¬ 
able time within which the secretary 
should have determined the necessity 
of an assessment and demanded pay¬ 
ment—^Freeman v. Bogal, 40 A.2d 
853, 351 Pa. 266. 

56. Ky—^Denny v. Kennedy, 16 S.W. 
2d 1080, 229 Ky. 178. 

57. US—U. S. V Arthur, D.CN.T, 
23 F Supp 537—^Hillmer v. Ander¬ 
son, DCN.T., 16 F.Supp. 457. 

Ky—^Denny v Kennedy, 16 S.W.2d 
1030, 229 Ky 178. 
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58. Mont—^Brown v. Roberts, 264 P 
419, 78 Mont. 301. 

Wis—G. M. C. Hotels, Inc, v. Hkn- 
son, 1290 N.W. 615, 234 Wis. 164. 
Tims of discovazy by creditor held 
immaterial 

Mont—^Brown v. Roberta, 254 P. 419, 
78 Mont 301. 

59. U.S.— Reich v. Van Dyke, ac.A. 
Pa, 107 P.2d 682. 

60. Pa.—Bell v. Brady, 31 A.2d 547, 
346 Pa. 666—^Freeman v. Kerston, 
Com.Pl., 93 Plttsb.Leg J., 81. 

W.Va—^Rinehart v. Wilfong, 1 S.E 
2d 174, 121 W.Va. 24. 

37 C.J. p 901 note 10 [a] (1), (7) 
Beasou for rule 

Until assessment was made the 
liability of the stockholder was not 
fixed.—Krulzenga v. Earl, 296 N.W 
711, 296 Mich. 643 

Date of first assessmeut held oosu 
trolling 

N.T.—^Bicknell v. Central Hanover 
Bank & Trust Co., 6 N.Y.S,2d 704. 
169 Mlsc. 7, afiirmed 8 N Y.S 2d 668, 
'265 App.Dlv. 956. 

Where assets were assigiLed to an¬ 
other bank 

Tex.—Cruse v. Shaw, Civ App., 93 S 
W 2d 641, error refused. 

W.Va,—^Farmers and Merchants 
Bank of Morgantown v. Bank of 
Masontown, 16 S.E 2d 569, 123 W 
Va. 461. 

61. US—Johnson v. Greene, C.CA. 
Cal, 88 F2d 683. 

Cal—^Richardson v. Craig, 77 P2d 
1077, 11 Cal 2d 131—Richardson v. 
Busby, 77 P2d 1081, 11 Cal 2d 774 
—Richardson v. Barnum, 77 P.2d 
1081, 11 Cal.'2d 776—In re Cole’s 
Estate, r26 P2d 660, 52 Cal App. 
2d 620—Hospelhom v. Newhoff, 111 
P.2d 688, 43 Cal.App 2d 678—Bates 
V. Blake, App, 106 P2d 940—^Hos- 
pelhom V. Van Dusen, 104 P.2d 888, 
40 Cal.App.2d 267. 

Mich.—Whitlow V Monroe, 296 N.W. 
314, 296 Mich. 426~Glass v. Mac- 
Naughton, 289 N.W. 177, 291 Mich. 
363. 

W.Va—^Rinehart v. Wilfong, 1 SE. 
2d 174, 121 W.Va. 24. 
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running when the assessment becomes payable,®^ 
or when the liquidating ofl&cer is directed to make 
the assessment.®® 

The statute of limitations commences to run at 
the time a wrongful act is committed by a director 
of a bank involving a violation of his statutory ob¬ 
ligation.®^ The statute does not commence to run 
against a suit on behalf of a savings bank or its de¬ 
positors to charge trustees with personal liability 
for their wrongful acts until the discovery of the 
wrong.®® While savings bank directors occupy a 
position of trust, they are not to be classed as trus¬ 
tees of an express trust who have been guilty of 
a breach preventing the running of the statute of 
limitations against them, although their negligence 
which was in no way concealed has enabled an offi¬ 
cer of the bank to embezzle money;®® and, in an 
action against the directors by the receiver of the 
bank, no estoppel depriving them of the benefit of 
their plea of limitations can be asserted by reason 
of the fact that they declared dividends and pub¬ 
lished annual reports on the faith of the reports 
of the treasurer of the bank who was embezzling 
its funds.®7 Where the treasurer of a savings bank 


embezzled its funds without knowledge of the di¬ 
rectors, and, after the appointment of a receiver, 
action was instituted against the directors on ac¬ 
count of their negligent failure to discover and to 
prevent the peculations, the action is purely one for 
the benefit of the bank, and the directors’ plea of 
limitations cannot be defeated on the theory that 
the peculations were fraudulently concealed from 
the stockholders and depositors, although such per¬ 
sons were the ultimate losers.®® 

With respect to the running of the statute of lim¬ 
itations, a cause of action against directors of a 
national®® or stated® bank for making excessive 
loans has been held complete when the loan is 
made; but it is otherwise where the statute pro¬ 
vides that in an action to enforce a statutory lia¬ 
bility the statute of limitations does not begin to 
run until the aggrieved person has discovered the 
facts on which the liability is bascd.^1 It is also 
held that the statute does not begin to run while the 
directors remain in control after the loan is made,*^® 
and that the statute runs, as against directors of a 
state bank, from the time when the bank’s assets 
are taken over by the superintendent of banks.^® 


Semand wmeceBsary 

N.T.—-Bicknell v. Hood, 6 N’.T.S.2d 
449, 168 Misc. 797. 

XnsolvMLoy 

The statute does not begin to run 
when the corporation becomes In¬ 
solvent.—^Bates V. Blake, Cal.App., 
106 P.2d 940. 

Time of registry of stock held not 
controlling 

-Cal.—^Hospelhorn v. Van Dusen, 104 
P.2d 888, 40 Gal.App 2d 267. 

•62. N J.—White V. Liiskovsky, 8 A.2d 
123. 17 N.J.M1SC. 8. 

Pa.—^Bell V. Landsparger, Com.Fl., 12 
Som.L.eg J. 150, 26 West.Co.Li.J. 198. 
Tex.—Shaw v. Bush, Civ.App., 61 S. 

W.2d 526, error refused. 

Demand; faUnre to pay within time 
fixed 

Assessment of bank’s stockholders 
becomes due and payable at time 
fixed in due demand therefor, and 
statute of limitations does not be¬ 
gin to run against action to collect 
such assessment until failure of 
stockholders to pay within time fixed 
in such demand.—^Broderick v. Aaron, 
272 N.T.S. 219, 151 Misc. 516, affirmed 
277 N.Y.S. 499, 243 App.Div. 594, af¬ 
firmed 198 N.B. 11, 268 N.Y. 411, re- 
argument denied 198 N.B. 547, 268 
ISTY. 665. 

fiS. Ky.—Bedwlne v. Dorman, 70 S. 

W.2d 933, 264 Ky. 348 
Direction by letter 
Ela.—Snuth v. Barnett Hat Bank of 
JacksonviUet 166 So. 478, 116 Fla 
454. 


64. Ohio.—Squire v. Guardian Trust 
Co., 72 N.E.2d 137, 79 Ohio App. 
371. 

Effect of retaining Jurisdiction 
Neither the state banking act nor 
general statutes of limitation con¬ 
tain any provision tolling operation 
of statute of limitation merely be¬ 
cause directors charged with viola¬ 
tion of their duty to bank have re¬ 
tained jurisdiction over assets and 
administration of bank, where such 
misconduct falls short of actual 
fraud against such bank.—Squire v. 
Guardian Trust Oo, supra. 

65. Mass—Greenfield Sav. Bank v. 

Abercrombie, 97 NE. 397, 211 

Mass. 252, 89 X..RA.,N.S., 173, Ann. 
Cas.l913B 420. 

66. Conn—^Lippitt v. Ashley, 94 A 
996, 89 Conn 451. 

7 C J p 268 note 72. 

67. Conn.—^Lippitt ▼. Ashley, supra 

68. Conn—^Lippitt v. Ashley, supra. 

69. U.S.—^Payne ▼. Ostrus, CCA. 
Iowa, 60 P.2d 1039, 77 A.L R. 631 
—Hughes V. Reed, C.C.A.Okl.. 46 
P.2d 485—^Anderson v. Gailey, DC. 
Ga, 33 F.2d 589—Adams v. Clarke, 
CC.A.Mont, 22 F 2d 967 

Limitations as to liability under spe¬ 
cific limitation statutes see Banks 
and Banking § 686. 

70. Neb —^Department of Banking v. 
McMullen. 278 N.W. 661, 134 Neb 
338. 

71. SD.—Smith V. Lyle. 241 N.W. 
512, 59 S D 634. 
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Superintendent of banks prior to 
taking possession for liquidation m 
not representative of creditors in 
sense that his knowledge of exces¬ 
sive loans Is Imputed to them so as 
to start running of statute.—Smith v. 
Lyle, supra. 

Duty to examine books 

As respects limitations, creditors 
are not charged with duty of exam¬ 
ining bank’s books, but may assume 
that directors will not violate law.— 
Smith V. Lyle, supra. 

79. U.S.—Schilling v. Parman, DO. 

Or, 35 F.2d 780—^Adams v. Clarke, 

C.C.A.Mont., 22 F2d 957. 

Absence of fraudulent concealment 

(1) Pact that directors of nation¬ 
al bank, sought to be sued for ac¬ 
counting in behalf of bank, stock¬ 
holders, and creditors, constituted 
majority of board and dominated it, 
did not prevent limitation from run¬ 
ning in favor of diroclors, where 
there was no fraudulent concealment 
of cause of action, and cause of ao- 
tion was not for fraud, but for mak¬ 
ing excess loans contrary to stat¬ 
ute and negligently handling loans.— 
Anderson v. Gailoy, D.C.Qa, 83 F2d 
589. 

(2) Fraudulent concealment of 
cause of action generally see Infra 9 
206. 

73. SD.—Smith v. Lyle. 241 N.W. 

612, 59 SD. 584. 

Deslgnatlou of bank director does 
not start running of statute against 
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Where no conspiracy or concealment is alleged, and 
the personnel of the board of directors of a na¬ 
tional bank has changed from time to time, the run¬ 
ning of limitations as to the directors’ liability for 
improvident loans and improper dividend payments 
has been held not to be postponed until the bank 
closes, 

A cause of action against a bank director for re¬ 
ceiving a deposit with knowledge that the bank 
was insolvent has been held to accrue on the day 
when the bank failed and went into the hands of 

the finance commissioner 

A cause of action on a tort claim does not arise 


as to stockholders of a banking corporation before 
judgment against the corporation, and the limita¬ 
tion period begins to run, as to them, from the en¬ 
try of judgment against the corporation.^* 

Stockholders of national banks. Limitations will 
not run against the right of action to enforce the 
statutory liability of stockholders of national banks 
until such right has fully matured through the mak¬ 
ing of an assessment by the comptroller of the cur¬ 
rency and, where the comptroller, in making the 
assessment, fixes a subsequent date for payment, the 
statute begins to run on that date, and not on the 
date of the assessment.^* Where the affairs of an 


him for prior acts in maJang exces¬ 
sive loans.—Smith v. Lyle, supra. 

74- US —McNair V. Burt, C.C.A.Fla., 
68 F.2d 814. 

75- Mo—yroom v. Thompson, 56 8 
W.2d 1024, 227 Mo App. 531. 

Closing as making violation known 
Cause of action of depositor 
against hank directors for accepting 
deposit with knowledge of bank's In¬ 
solvency was held to accrue, as re¬ 
gards limitation, at time bank was 
closed, since statute runs against 
such claim from time violation of 
statute IS made known, and such 
closing renders the violation capa¬ 
ble of ascertainment or discovery.— 
Fichtner v Mohr, 16 S.W 2d 739, 223 
Mo.App 752, certiorari quashed State 
ex rel Fichtner v. Haid, 22 S.W.2d 
1045, 324 Mo. 130. 

76. Ill,—Geisler v. Benken, 66 NS3. 

2d^313, 828 111 App. 367. 

Date of Judgment, not alELnnanoe, 
held controlling 
111.—Geisler V. Benken, supra. 

77- US —^Rawlings v. Bay, Ark, 61 
S Ct. 478, 312 U S. 96, 86 L Fd. 605 
—Johnson v. Greene, C.C A.Cal., 
88 F.2d 683—Donald v. Bird, C.C A 
Arlz, 85 F 2d 603—^Draln v. Stough, 
CCA Wash, 01 F2d 668, 87 A.L.B. 
490—^Armstrong v. McAdams, CC. 
A Ark, 46 F3d 931—Cable v Com¬ 
mercial & Savings Bank of Win¬ 
chester, DC.Va„ 31 F.Supp. 628— 
Nieman v Soltis, D.C.Pa., 24 F 
Supp 1014—Bankln v. Miller, DC. 
Del., 207 F. 602: 

Me—Wakem v. Duff, 183 A. 128, 134 
Me 137. 

N J.—^Howell V. Fogg, 7 A.2d 282, 17 
N J Misc 200. 

N.T —Schram v. Keane. 18 N.E 2d 
136, 279 N.T. 227, 119 ALB. 1216, 
7 C.J. p 778 note 98 

Assessment as prerequisite to lia¬ 
bility see Banks and Banking 5 
603. 

Limitations as to liability under spe¬ 
cific limitation statutes see Banks 
and Banking S 609. 

Xhs closing of the hank does not 
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start the statute running—Howell 
V. Fogg, 7 A.2d 282, 17 N J.Misc 200. 

Creditors’ rights become fixed on 
failure of national bank—^Drain v. 
Stough, C C. A Wash., 61 F.2d 668, 
87 ALB. 490. 

Suit not based on agreement to 
transfer shares 

As respects running of limitations, 
suit by a receiver of national bank 
against holders of stock in holding 
company for double liability on as¬ 
sessment against shareholders of 
bank in which trustees* participation 
shares were held by holding com¬ 
pany was based on assessment and 
not on agreement for transfer of 
participation shares to holding com¬ 
pany, whether or not such agreement 
was fraudulent—Anderson v. Abbott, 
D C.Ky, 28 F.Supp. 265. 

Statute held Inapplicable 

In suit by receiver of national 
bank against stockholder on a par 
value assessment, a state statute 
prohibiting suit against stockholder 
or director more than six years aft¬ 
er delivery of merchandise, lending 
or deposit of money, or act of neg¬ 
ligence, was inapplicable—^Nieman 
V. Soltis, DC Fa., 24 FSupp. 1014. 
78. U.S.—^Bawlings v. Ray, Ark., 61 
S.Ct. 473, 812 U S. 96, 85 L Ed. 605 
—^Helmers v. Anderson, C.C.A Ohio, 
156 F 2d 47, affirmed Cope v. Ander¬ 
son, 67 S.Ct. 1340—Reich v Van 
Dyke, CC.A.Pa., 107 F.2d 682— 
Anderson v. Andrews, DC Pa, 62 
F.Supp 705, reversed on other 
grounds, C.C.A, 156 F2d 972, re¬ 
versed on other grounds Cope v. 
Anderson, 67 S.Ct 1340—^Lough- 
man V. Kesselman, DCN.T., 45 F. 
Supp. 7—^Loughman v. Braun, DC. 
NT., 43 FSupp. 315—Schram v. 
Tobias, D.C.Mich., 40 F.Supp 470— 
Haight V. First Trust & Deposit 
Co, DC.N.T., 83 FSupp. 72, af¬ 
firmed, C.C.A, 112 F2d 6T2—Har¬ 
desty V. Corrothers, DC.W.Va, 31 
F.Supp. 365, distinguishing Bine- 
hart V. Wllfong, 1 SB,2d 174, 121 
W.Va. 24—Ward v. Rice, D.C.Pa., 
29 F.Supp. 714—Van Dyke v. Reich, 
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D.C.Pa., 27 F.Supp. 436, affirmed, C. 

C. A, Reich V. Van Dyke, 107 F.2d 
682—^Anderson v. Abbott, DC.Ky., 
23 F.Supp. 265—Culhane v. Smith, 

D. OIll., 19 F.Supp. 226. 

NJ.—Howell V. Fogg, 7 A2d 282, 
17 N J.Misc. 200. 

N.T.—^Meeker v. Oramam Realty Cor¬ 
poration, 298 N.TS. 756, 163 Misc. 
702, affirmed 2 N.T.S 2d 574, 254 
AppDiv. 563, affirmed 24 N.E.2d 
502, 281 N.T. 868—Meeker v. Sas- 
kill, 298 N.T.S. 754, 164 Misc. 718. 
37 C J p 963 note 29. 

However, there la some authority 
apparently to the contrary.—Johnson 
V. Greene, D.C.Cai; 14 FSupp. 945, 
affirmed, OC.A., 88 F.2d 683. 

Reason for rule 

When this Is done, the receiver 
cannot commence an action against 
the stockholder until after the date 
fixed, for the simple reason that until 
such date the assessment Is not due, 
or, in other words, does not exist as 
a complete right which the owner 
may enforce by going into court — 
Strasburger v Schram, 93 Fi2d 246, 
68 App D C. 87. 

This is a reasonable pxactioe, since 
It furnishes time and opportunity 
to the debtor to pay without suit and 
In some cases opportunity for reor¬ 
ganization and resumption of busi¬ 
ness.—Strasburger v. Schram, supra. 
Dast day fixed for payment 
N T.—^Meeker v Oramam Realty Cor¬ 
poration, 2 NT.S.2d 574, 254 App. 
Div. 563, affirmed 24 N.E 2d 502, 281 
N.T. 868. 

Close of day’s business 
U.S—Schram v Costello, D.C.Mlch., 
36 FSupp 525. 

Extended payment date applied 
U S.—MaePherson v. Schram, C.C.A 
Fla. 112 P2d 674. 

Effect of transfer 

This rule applies either as against 
shareholder or transferor of share- 
hold*er; and the statute providing 
that stockholders of national bank 
who have transferred or registered 
transfer of shares within sixty d^s 
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insolvent national bank are in the course of adminis¬ 
tration in the federal court for the purpose of liqui¬ 
dating its debts, the shareholders’ liability does not 
mature, and the action to collect it does not accrue, 
until the court decides that it is necessary to collect 
some part of it, determines the amount, and fixes the 
date for payment.79 

A demand is sufficiently shown on the part of a 
receiver of a national bank to enforce a statutory 
liability of its stockholders, by the allegation of a 
bill filed by the receiver to enforce the liability, 
that on a certain date the controller of the currency 
made an assessment on the stockholders of such 
bank, and ’'did thereby make demand upon each and 
every share of the capital stock of the association’^ 
who directed the receiver to take proceedings to 
enforce by suit liability of the individual stock¬ 
holders.**^ 

§ 123. Reduction of Excessive Donation 

The prescription of an action to reduce an excessive 
donation begins to run at the death of the donor. 


In Louisiana the prescription of an action to re¬ 
duce an excessive donation begins to run on the 
date of the death of the donor but a cause of 
action to reduce excessive testamentary donations 
to a testator’s wife arises in favor of the testator’s 
father, as respects the running of prescription, when 
the will is probated, rather than when the judg¬ 
ment sending the wife into possession is obtained.*^ 

§ 124. Equitable Actions and Remedies 

a. In general 

b. Accounting 

a. In General 

The general principle that limitations begin to run 
when the cause of action accrues has been applied to 
various actions and remedies of an equitable nature. 

The general rule, discussed supra § 108, that the 
statute of limitations begins to run against an ac¬ 
tion to enforce a liability when, under the terms 
of the particular statute or the facts of the partic¬ 
ular case, the cause of action accrues has been ap¬ 
plied to various equitable actions and remedies.** 


next before failure of baziklnff as¬ 
sociation to meet Its obligations, 
shall be liable as if they had made 
no transfer to extent that subsequent 
transferee fails to meet such liabil¬ 
ity, does not cause transferor’s ob¬ 
ligation to pay assessment to “ac¬ 
crue" at once on transfer, or at least 
within sixty days after transfer, 
within state statute of limitations 
allowing three years firom date of ac¬ 
crual of cause of action for com¬ 
mencement of suit.—^Haight V. 
Franklin, C.C.AN.Y., 126 F2d 461. 
ZdabUlty for interest 

The statute of limitations on Ua^ 
bllity of stockholders of national 
bank located In Illinois for Interest 
on assessments against them under 
National Banking Act began to run 
from date assessments were made 
payable, and the entire cause of etc- 
tlon for interest was barred after 
lapse of five years, notwithstanding 
there was a liability for Interest for 
each day after assessment was made 
payable until principal was paid.— 
Garvy v. Wilder, C.aAIll., 121 F,2d 
714. 

79. TJ.S—Hall v. Ballard, C.C.A.W. 
Va, 90 F.2d 939. 

8Qi X7.S.—^McDonald v. Thompson, 
Neb., 22 S.Ct. 297, 194 US. 71, 46 
UEd. 487. 

81. La—Hogh y. Baloga, App., 180 
So. 216. 

37 C.J. p >811 note 18 Ce], p 903 note 

12 . 

Vendees of donee cannot sustain 
plea of prescription to action of re¬ 
duction of excessive donation, where 
suit was filed by forced heirs within 


five years of donor’s death, regard¬ 
less of the duration of the vendees’ 
possession before the donor’s death — 
•Cavanaugh v. Youngblood, 110 So. 76, 
162 La. 22. 

Becogaitlon of legatee or heir by 
oouxt 

Prescription acquirendl Uberandl 
begins to run against action of forced 
heirs for reduction of property when 
legatee under will has been recog¬ 
nized and sent into possession by 
Judgment of court of competent Ju¬ 
risdiction, but does not run against 
forced heir from order of probate of 
will which did not name universal 
legatee, but only from subsequent 
order recognizing heir as such —Gahn 
V. Brown, 107 So. 676, 160 La 790. 
Failure to notify heir of probate pro- 
oeedlngii 

Where attorney for absent heirs 
was appointed Immediately after will 
was probated, and remainder of suc¬ 
cession proceedings were carried on 
contradictorily with him, prescription 
began to run against action by non¬ 
resident forced heir to reduce exces¬ 
sive donation, although heir wa 3 not 
notified of probate proceeding—Dra¬ 
per V. Van Leer, 1 3o.2d 518, 197 La 
259. 

82. La.—Succession of Dancle, 186 
So. 14, 191 La. 618. 

83. U.S —Schram v. Sage, D.C.Mlch, 
47 F.'Supp. 94. 

Ala—State, for Use of Houston 
County, V. U. S. Fidelity & Guar¬ 
anty Co, 196 So. 426, 239 Ala. 445. 
Fla.-—Smith v. Chapman, US 6 So. 644, 
116 Fla. 676 


Ill.—^American State Bank of Bloom¬ 
ington V. Blum, 20 NH2d 187, 299 
Ill.App. 331. 

Me—Strout V. Chesley, 132 A 211, 
125 Me. 171. 

Mo —^Beard v. Citizens' Bank of 
Memphis, App., '37 SW.2d 678. 

N.Y —Sachs v. Cluett, Peabody & 
Co, 31 NY.S.2d 718, 177 Mlsc. 695, 
reversed on other grounds 39 N.Y 
S.2d 868, 265 App.Dlv. 597, affirmed 
53 N.B.2d 241, 291 N.Y. 772. 

N C.—Commercial Nat. Baiik of 
Charlotte v. Mooresville Cotton 
Mills, 22 S.E.2d 918, 222 N.O. 305— 
Clark T. Henrietta Mills, 12 S.B 2d 
682, 219 N.C 1. 

N.D.—Donovan v. Dickson, 164 NW. 
27, 87 N.D. 404. 

Puerto Bloo.—Sublrana v. Collazo, 14 
Puerto Blco 607. 

Tex.—^Broussard v. L. Cartwright 
Realty Co„ Civ App, 179 ®W.2d 
777, error refused—^Freeman v. B. 
F. Goodrich Rubber Co., Civ App, 
127 S.W.2d 476, error dismissed by 
agreement. 

Wyo —^Binning v. Miller, 102 P.2d 64, 
'56 Wyo. 478, rehearing demed 105 
P2d 278, 66 Wyo. 129. 

Faztition 

Iowa—Creger v. Fenimore, 249 N.W. 
147, 216 Iowa 273. 

N.C.—Cochran v Colson, 136 S.H. 794, 
192 NC. 663. 

Ohio.—^Aubry v. Aubry, 45 N.B 2d 
892, 70 Ohio App. 298 

S.C.—^Parrott v. Dickson, 148 S.E 
704, 151 SC. 114, 63 AL.R. 965 

Prevention of waste 

Ark.-^Meriwether Sand & Gravel Co. 
V. State. 26 S.W.2d 57, 1'81 Ark. 216. 
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A remedy applicable to certain classes of suits in 
equity and prescribing a period, following the ac¬ 
crual of the cause of action, during which resort 
may be had to it, is not available after that period 
has elapsed.84 An equitable action based on a con¬ 
tinuing right is not barred by the statute of limi- 
tations.85 

Reformation of instruments. A statute of limi¬ 
tations runs against an action for the reformation 
of an instrument from the date on which the right 
to reformation accrues.^® The denial of a known 
right or status, on an assertion of it, will put the 
statute in operation.87 

The period of limitations may not be pleaded as 
a defense to a proceeding, or as a bar to a defense, 
based on and seeking reformation of a conveyance, 
if the party proceeding or defending on that ground 
has been in continuous, peaceable, and uninterrupt¬ 
ed possession of the premises since the time of exe¬ 
cution of the instruments^ and similarly the statute 
of limitations is no defense to an action by a gran¬ 
tee in possession of real estate to have his deed 
reformed before his possession is disputed.ss 


An action to reform a satisfaction of mortgage 
is not barred until the right to foreclose the mort¬ 
gage is barred.®® A party electing, tinder an op¬ 
tion contract, to purchase land is not barred from 
bringing an action to reform the description set 
out in the instrument by the expiration of the time 
for which the option is to be continued.®^ An ac¬ 
tion for the reformation of an instrument is not 
barred by the appropriate statute of limitations by 
the fact that it is merely a renewal of a like in¬ 
strument executed a considerable time before, where 
the execution of the instrument in suit was within 
the statutory period.®® 

Statutes relating expressly to the limitation of 
actions for the reformation of instruments are dis¬ 
cussed in the C.J.S. title Reformation of Instru¬ 
ments § 69, also 53 CJ. p 1001 note 22-p 1003 note 
63. 

Cancellation; rescission. The general principle 
that the statute of limitations begins to run when 
a complete cause of action arises or accrues has 
been applied to actions for the rescission of agree¬ 
ments or the cancellation of instruments.®® Stat- 


Ky.—Salyer's Guardian v. Keeton, 28*3 

S. W. 1015, 214 Ky. 643. 

84. Mass.—Sullivan v. Jordan, 86 N. 
£12d 387, 810 Mass. 12. 

85. N.T.—Hunt v. Hunt, 273 N.T.S. 
194, 152 Mlsc. 864, amrmed 278 H. 

T. S. 436, 242 App.Div. 721. 
Continuing contracts see supra SS 

151-1>54. 

S^aratiLoa aictlon; aliaadoiuneiLt 

(1) If alleged acts of cruel end in¬ 
human treatment have occurred more 
than ten years prior to commence¬ 
ment of separation action, action is 
barred by limitation except where 
wrong was continuous and recurring. 
—^Rothman v. Rothman, 67 K.Y.S.2d 
96. 

(2) Where husband abandoned 
wife, ten-year limitation statute on 
action for separation did not begin 
to run on date of abandonment, be¬ 
cause abandonment was in nature of 
a continuous and recurring wrong 
which accrued and was renewed 
from day to day.—^Hunt v. Hunt, 273 
NTS. 194, 152 Misc. 864, affirmed 
273 N.T.S. 436, 242 AppDlv. 721. 

88. U.S.—^Ejthcart v. Metropolitan 
Life Ins Co., CCA.MO, 150 X'.2d 
997, certiorari denied 66 S.Ct. 2>67, 
826 U.S. 777, 90 L Ed 470, rehear^ 
Ing denied 66 iSCt. 469, 326 US. 
812, 90 LEd. 496, and 66 SCt. i520, 
327 U.S. 813, 90 LEd. 1088. 

Bate when act or omission com^ 
plained of oconrred 
NT.—^Friedman v. Nagln, 60 N.TS 
2d 620, 270 App.Dlv. 603. 

87. U.S.—^Eithcart v. Metropolitan 


Life Ins. Co, C.C.AM 0 , 150 F2d 
997, certiorari denied 66 'S.Ct 267, 

326 U S. 777, 90 L.Bd. 470, rehear¬ 
ing denied 66 S.Ct. 469, '82>6 U.S 
812, 96 LEd. 496, and 66 •S.Ct. 620, 

327 U.S. 818, 30 LEd. 1088. 

88. Ga.—Volunteer State (Life Ins 

I Co. V. Powell-White Co., 26 S.E 2d 
815, 196 Qa. 872—Hunnicutt v. 
Archer, 137 S E 253, 168 Ga. >868. 

Ill—Darst V. Lang, 10 N.E.2d 659, 
367 111 119. 

Mo.—State ex reL Missouri State 
Highway Commission v. Fitton, 
App., liSO S.W.2d 246. 

N.T.—Hart v. Blabey, 39 N.E 2d 230, 
287 NT. 267. 

Okl —Corpus Juris diuited In Hoskins 
V. Stites, 78 P.2d 413, 414, 182 Okl. 
455. 

58 C.J. p 1002 note 43. 

89. Ga—Volunteer State Life Ins. 
Co. V. Powell-White Cjo., 26 S.E.2d 
815, 196 Ga. 872. 

N.T.—Hart v. Blabey, 89 N.E.2d 230, 
287 N.T. 2'67. 

Okl —Corpus Juris guoted In Hoskins 
V. Stites, 78 P.2d 418, 414, 182 Okl. 
455. 

Wash—Chebalgoity v. Branum, 138 
P.2d 288, 16 Wash 2d 251. 

53 C.J. p 1002 note 44. 

"This rule is, In effect to say that 
the statute does not begin to run 
against the right to reform as a de¬ 
fense until a right is asserted against 
the defendant which requires him to 
ask for a reformation to protect his 
rights."—Newbern v. Gould, 19 P.2d 
157, 160, 162 Okl. 82. 

"One who is in actual or construe- 
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tlve possession of land, and who has 
the Tight of possession and of the 
property therein ... is not re¬ 
quired to take any action [to have 
remedied an erroneous description In 
a conveyance] until his title is men¬ 
aced by an adverse claim ”—Newman 
V. J. J. White (Lumber Co., 189 iSo. 
838, 162 Miss. 581. 

9a SC—Toung V. Pitts, 152 S.E 
640, 155 S.C. 414. 

91. Ga.—^Richardson v. Perrm, 7*8 S. 
E. 649, 137 Ga. 482. 

98. Tex.—^American Freehold Land 
Mortg. Co. V. Pace, i56 S.W. 877, 23 
Civ.App. 222. 

93. Ark.—^Burns v. Burns, 185 S.W. 
2d 670, 199 Ark. 678—Mason v. 
Jackson, 106 S.W.2d 610, 194 Axk. 
' 236, 111 A.L.R. 1071. 

Cal.—^Timm v. McCartney, i85 P.2d 
920, 30 Cal.App.2d 241 
Colo.—^Loveland Camp No. S3, W. O 
W. V. Woodmen Bldg. & Benev. 
Ass’n, 116 P.2d 1915, 108 Colo. 297. 
Ill.—Wall V. Chicago Park Dist, 67 
N.E 2d 752, 878 Ill. 81. 

Kan.—^Mundell v. Franse, <58 P,2d 811, 
143 Kan. 13'9. 

Ky—^Bohn v. German Protestant 
Orphans Home Co, 142 S.W.2d 167, 
2*83 Ky. 609. 

La.—^Louisiana Delta Farms Co. v. 
Davis, 12 Bo.2d 21S, 202 La. 446— 
Louisiana Truck & Orange Land 
Co. V. Page, *5 So.2d 865, 199 La 
1—Southwestern Improvement Co. 
V. Whittington, App., 198 So. 483. 
Ohio.—^Britsch V. Roth« 17 Ohio Supp. 
46. 
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utes relating expressly to the limitation of actions 
for cancellation are discussed in Cancellation of 
Instruments § 51 c. 

Specific performance. Limitations begin to run 
against a suit for specific performance when the 
cause of action accrues.®^ Specific performance to 
compel the conveyance of legal title is not barred 
by limitations where every required act has been 
done to pass title and an equitable title has been 
perfected SB The statute does not commence to 
run against a suit for the specific performance of 
an oral agreement to convey land, where the ven¬ 
dee is put in possession under the contract, until 
demand is made for a deed or the contract has been 
repudiated.® B 


Subrogation. Limitations begin to run on a 
right to be subrogated when such right accrues,®^ 
and, since the right of action by a subrogee accrues 
on the date of the payment which makes him a sub¬ 
rogee, the statute of limitations ordinarily begins 
to run against him on, and not before, such date.®® 

Quieting title; removing cloud. A cause of ac¬ 
tion to quiet title or for the removal of a cloud 
on title has been said to be a continuing one, and 
never barred by limitations while the cloud ex¬ 
ists.®® The statute of limitations does not begin 
to run in favor of defendant in an action to quiet 
title, or remove a cloud, so that he may invoke its 
running for the prescribed period as a defense, un¬ 
til some assertion of right or title to the premises 


Okl—Rocher v. Williams. 80 P.2d 
649. 183 Okl 221. 

Te3C.--61enn H. McCarthy. Inc., v. 
Knox. CivAjpp, 186 S.W.2d 832, ei> 
ror refused—^Morse v. Morse, Civ. 
App., 162 S.W.2d 1023, error re¬ 
fused. 

Effeot of reoordliiir or fadUsfir to ro- 
oosd 

Cal.—Waldeck v. Hedden, 265 P. 840, 
89 CaJLApp. 485. 

N.T—^Murray v. Roberts, 64 N.T.S 2d 
221, 269 AppDiv. 730. 

Tendor’s failure to perform 
Cal—Greenberg: v. Du Bain Realty 
Corporation, 80 P.2d >537, 27 Cal. 
App.2d 111. 

Mich.—Wall V. Zynda, 2'78 NW. 66, 
283 Mich. 260, 114 A.L R. 1521. 
Beferenoo to unrecorded map 
Where purchaser knew that map 
was not recorded at time he pur¬ 
chased land, and elgrht years elapsed 
after purchase, rigrht to maintain ac¬ 
tion for rescission on grround that 
contract for sale of land was made by 
reference to an unrecorded map and 
was void, was barred.—Lonsrway v. 
Newbery, 91 P.2d 110, 18 Cal.2d 603. 
Deed of minor or Insane person 
Tex—^Free v. Owen, 113 S.W.2d 1221, 
131 Tex. 2181. 

Action arising when note given 
A cause of action in favor of mak¬ 
er of note against payee to have note 
declared null and void because of 
duress, undue influence, or breach of 
trust arose when maker gave note in 
part payment of equity of redemp¬ 
tion—^Davenport v. Townsend, Mont, 
-167 P.2d 477. 

94. Ala—Downing v. Williams, 191 
So 221, 238 Ala 551. 

Ark.—Reddin v. Cottrell, 18 S.W.2d 
813, 178 Ark. 1178 

Cal.—Josephian v. Dion, 227 P. 204, 
66 Cal.App. 6<30. 

Kan.—^Preston v. Shields, 166 P.2d 
648, 159 Kan. 575. 

37 aJ. p 958 note 79 £e], p 969 note 
84 [c]. 


Due date of last InsfeaUmeut 

(1) A suit in equity by the vendor 
of land for specific performance of a 
contract for sale thereof providing 
that the purchase money is to be paid 
in installments must be brought 
within the statutory period after the 
last installment is due, as the right 
of action in equity does not accrue 
until then.—Tahoe Pines Co. v. New¬ 
man, 210 P. 44^, 59 Cal.App> 186. 

(2) Where a contract provides that 
defendant will complete an oil well 
and, after discharging^ the expenses 
and debts against the enterprise, as¬ 
sign back an interest in the leasehold, 
a cause of action for specific per¬ 
formance and damages does not ac¬ 
crue as respects the statutes of limi¬ 
tations until the payment of the last 
indebtedness against the leasehold.— 
Stone V. Miller, Tex.Civ.App, 134 S. 
W.2d 862, error dismissed. Judgment 
correct. 

95. Ky.—^BAmilton v. Harkins, 194 
S.W.2d 646, 302 Ky. 340. 

95. Ind.—^Horner v. Clark, 60 N.K. 
732, 27 Ind.App. 6. 

97. N.T.—Americcm Surety Co. of 
New York v. Town of Isllp, 43 N. 
T S 2d 457, reversed on other 
grounds 48 N.T.B.2d 749, 268 App. 
Div. 92. 

Tex.—^Lfusk V. Parmer, Civ App., 114 
S.W.2d 677, error dismissed—Sher¬ 
man V. M Paso Nat. Bank, Civ. 
App., 100 S.W.2d 402, error dis¬ 
missed—Hays V. fipangenberg. Civ. 
App, 94 SW.2d 899 —BsMon v. 
Wright, Civ.App., 62 S.W.2d 1111, 
error refused. 

Accrual of action under specific sub¬ 
rogation statutes see the C J.S. 
title Subrogation S 50# also 60 C.J. 
p 827 note 27-p 829 note 34. 

Claim of purchaser at void admlsis- 
trator'a sole • 

Claim of grantee of purchaser of 
land at void administrator’s sale to 
be subrogated in equitable proceed¬ 
ings to quiet title to rights of de¬ 
ceased’s creditors whose debts were 
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satisfied out of purchase price held 
not barred by limitation where gran¬ 
tee and purchaser had had uninter¬ 
rupted possession and grantee sought 
satisfaction only against land — 
Rains V. Moulder, 90 S.W2d 81, 838 
Mo. 276. 

95. Miss.—Neely v. Johnson-Barks- 
dale Co , 12 So 2d 924, 194 Miss 529 
—^Burton v. John Hancock Mut. 
Life Ins Co, 157 So 525, 171 Miss. 
596, suggestion of error overruled 
158 So 474, 171 Miss. 596. 

Tex.—Shell Petroleum Corporation v. 
Tippett, Civ App,, 103 SW.2d 448, 
error refused. 

99, Ky—^Howard v. Turner, 162 S 
W.2d 689, 287 Ky. 206—Williams v. 
Thomas, 149 SW.2d 525, 2*86 Ky. 
776. 

Tex,—Luker v. Anderson, Civ.App., 
10 S.W 2d 149. 

51 C.J. p 199 note 18 [b]. 

Bemalndenneii may, but need not, 
bring action to quiet title during life 
of life tenant, since quia timet is not 
a cause of action, but is a right of 
action of a continuing nature against 
which limitation does not operate.— 
Broaddus v. Tevis, 177 S.W 2d 901, 
297 Ky. 168. 

Beslduory provision of statute 
Action to remove cloud on title Is 
not barred by statute prescribing lim¬ 
itation for actions not specificaJlv 
provided for.—Hunt v. Hunt, 273 N Y 
S. 194, 152 Misc. 364, affirmed 273 N 
Y.S. 436, 242 App Div. 721. 

Action for construction of deed 
and to remove cloud from claimed ti¬ 
tle was not subject to bar of four- 
year limitation, being declaratory of 
continuing right.—^Reese v. Granau, 
Tex.Civ.App., 27 6.W.2d 691, error 
dismissed. 

Mining or mineral Interests 
Alaska.—Buckley v. Verhonic, 8 Alas¬ 
ka 429. 

Tex—Watson v. Rochmill, 155 S.W 
' "83, 137 Tex. 666, 137 A.LR. 
1032., 
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has been made by himi and until such assertion of 
right or title to the premises has been brought to 
the knowledge of plaintiff.^ Likewise the statute 
will not begin to run against an action to cancel a 
deed alleged to be a mortgage until the mortgage 
debt is discharged or until defendant refuses to al¬ 
low plaintiff to redeem.3 The statute is not a bar 
to an action against a person asserting an adverse 
claim where such person, on the expiration of the 
statutory period, has again claimed title, and the 
action is begun within the statutory time after the 
second claim.^ 

Enforcement or foreclosure of lien. The statu¬ 
tory period within which suit must be brought to 
foreclose a lien on land does not begin to run 
until the full maturity of the right to enforce the 
lien.6 Where a devise of land under a will is con¬ 
ditioned on the devisee’s pa 3 dng stipulated sums. 


for the payment of which the premises should be 
liable, the statute of limitations begins to run 
against an action to foreclose the lien, created by 
the will, at the time of the last payment® 

b. Accounting 

The general principle that limitations begin to rirn 
when a complete cause or right of actljin accrues has 
been applied to proceedings for accounting. 

The general principle, discussed supra § 108, that 
the statute of limitations begins to run when a 
complete cause of action arises or accrues has been 
applied to proceedings for an accounting.*^ 

Demcmd, The general rule, stated infra § 201, 
that, where the status of the parties is such that 
the attitude of one of them cannot be wrongful 
with reference to the other tmtil the latter’s rights 
are in some way denied or opposed, or where the 


1. Iowa—(Pulton v. McCullough, 7 
KW2d 910, 232 Iowa 1220. 

Ky —Williams v. Thomas, 1<49 S.W 2d 
626, 285 Ky. 776. 

Ohio —Waibel v. Schleppi, 62 NJB 2d 
897, 77 Ohio App 80<5. 

61 O.J. p 199 note 18 

Plaintiff in possession 

(1) While plaintiff is In possession 
he is entitled to bring an action to 
gulet title at any time his conven¬ 
ience or necessity may require 
Cal.—Orloff V. Mosher, 147 P.2d 675, 

64 Cal.App 2d 6—San Francisco 
Unified School Dist. v. City and 
County of San Francisco, 128 P.2d 
696. 54 Cal.App.2d 105. 

Kan.—^Withroder v. Wlederoder, 134 
P.2d 381, 156 Kan 670. 

(2) The statute providing that no 
entry on realty is deemed sufilcient 
or valid as a claim unless an action 
be commenced thereon within one 
year after making such entry, and 
within five years from the time when 
the right to mahe it accrued, did not 
bar action to quiet title, where plain¬ 
tiff began the action within five years 
after her right to make entry ac¬ 
crued and about six months after she 
took possession.—Crane * v French, 
104 P.2d 53, 39 Cal App.2d 642. 

(3) Until a person’s possession of 
land IS invaded or disturbed by pur¬ 
chaser at tax sale or by a subse¬ 
quent vendee of such purchaser, the 
statute requiring that an action at¬ 
tacking validity of tax sale of land 
to state be brought within two years 
after land is sold or forfeited to 
state does not begin to run.—Grant v, 
Montgomery, 5 So.2d 491, 193 Miss. 
176— ^EJ. Li, Bruce Co. v. Smallwood, 
196 So. 227, 188 Miss 771. 

Ala.—City of Bessemer v. Schanz, 
148 So. 131, 226 Ala. 573. 

51 C.J. p 199 note 19. 


3. Tex —Openshaw v. Rickmeyer, 
102 S.W. 467, 45 Civ App. 608. 

51 C.J. p 199 note 20. 

4. N.C.—Bailey v. Hopkins. 67 S.E 
569, 152 N.C. 748. 

5. Ark—Hemm v. Goodwin, 1 S.W 
2d 1004. 176 Ark. 437 

Tenn.—^Lawman v Barnett, 177 BW. 
2d 121, 180 Tenn. 546, 163 AL.H 
772. 

.Mortgage foredosure; enfozceinent 
of personal liability 
The right to foreclose mortgage 
for debt secured thereby and the 
right to enforce personal liability for 
the debt are Independent rights, and 
the time from which limitation on 
the right to enforce one must be 
computed is not governed by the ma¬ 
turity of the other.—^Iiawman v. Bar¬ 
nett, supra. 

Assessment Hen 

(1) A cause of action for foreclo¬ 
sure of a special assessment lien for 
street Improvements accrues a year 
from date final assessment becomes 
delinquent, and an action not brought 
within three years thereafter is 
barred —^Hynds v. City of Ada ex rel 
Mitchell, 168 P2d 907, 195 Okl. 466. 

(2) It has also been held that a 
suit questioning a special assessment 
may not be instituted more than six 
years after the taxes become a lien 
on the land—Campbell v. City of 
Plymouth, 291 N.W. 231, 293 Mich. 84. 

(3) The general statute of limita¬ 
tions, however, does not bar a suit to 
restrain the collection of unpaid as¬ 
sessments, even though not com¬ 
menced within SIX years after the 
assessment was confirmed, where 
such assessment never became a val¬ 
id lien on plaintiff’s land.—^Forest 
Hill Cemetery Co. v. City of Ann 
Arbor, 5 K'W.2d 664, 308 Mich. 56. 
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6. SD—^Burrer v. Burrer, 276 N. 
W. 344, 66 S D. 520 

7. Cal—^BteLWkins v. Faries, 121 P. 
2d 20, 49 Cal.App.2d 186 

Ga.—^Murray County v. Pickering, 26 
S.B.2d 287, 196 Ga 208. 

Iowa.—^Howes v. Sutton, 268 N.W- 
164, 221 Iowa 1326 

N.T—^Van Suetendael v Van Sueten- 
dael, 66 N.E.2d 668, 293 NT 233— 
Hurst V. Tudor City Ninth Unit, 
27 N.T.S.2d 104, 261 App Div. 711 
—Jones V. O’Connor, 20 NTS.2a 
764, 260 App.Div 95—Gervis v. 
Halsey. 294 N.T.S. 74, 250 App Div. 
297—^Lamb v. Du Pont, 42 N.T.S. 
2d 49, 181 Misc. 657—Gofencheffer 
V. Nolan, McNeil & Co., 64 N.T S.2d 
193. 

Okl.—^Elanagan v Campbell, 83 P.2d 
865, 1'83 Okl. 610 

Pa—Sheridan v. Coughlin, 42 A. 2d 
618, 352 Pa. 226 

Tex.—^Lulmg Oil & Gas Co. v. Hum¬ 
ble Oil & Refining Co., 191 S.W.2d 
716, 144 Tex. 475. 

Accrual of cause of action on ac¬ 
counts see infra §§ 163-167. 

Aooonatlng between cotenaats 

Ga.—George v. Bullard, 173 S.E. 920, 
178 Ga 589. 

La—Succession of Porche, 175 So. 
670, 187 La 1069. 

Aooonntlng by executor or admlnls- 
trator 

US.—Irving Trust Co v. McKeever, 
D.C.NY. 44 F.Supp 842 

NT—In re Slote’s Will, 66 N.T.S.2d 
816, 188 Misc. 144—In re Aquino’s 
Will, 59 NT.S2d 595, 186 Misc. 16, 
affirmed 63 N T.S 2d 214, 270 App. 
Div. 994. 

Concealment of wrongful acts 

N.Y.—Guild V. Herrick, 51 N T.S 2d 
326. 

Tex.—^Refugio Lumber Co. v Bailey, 
Civ.App., 172 S.W.2d 133, error re¬ 
fused. 
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nature of the contract and the situation of the par¬ 
ties require that it be adjudged that the trust or 
obligation is a continuing one which is not violated 
or broken until there is a refusal to honor a de¬ 
mand, the demand creates the present liability and 
the statute of limitations runs from such demand 
has been applied where the relation of the parties 
is such that the liability of one to the other de¬ 
pends on an accounting.^ 

Partnership. The general rule that the statute 
of limitations begins to run from the time when a 
complete cause of action accrues applies to suits for 
partnership accountings, so that in eadi case the 
statutory period is to be computed from the time 
when the cause of action set forth in the complaint 
matured|9 and until such maturity of the cause of 
action the statute does not begin to run.^^ Since a 
partner ordinarily is not entitled to sue for an ac¬ 
counting during the existence of the partnership, 
as discussed in the CJ.S. title Partnership § 378, 
also 47 CJ- p IISS notes 3-lS, it is generally agreed 
that the statutory period of limitation does not be¬ 
gin to run against a suit for an accounting prior to 


the dissolution of the firm,^ or the exclusion of 
the complaining partner from participation in firm 
affairs, 12 or his abandonment or repudiation of the 
partnership.18 

The view has been expressed that the commence¬ 
ment of the period must depend on the circum¬ 
stances of each particular case and cannot be gov¬ 
erned by rigid or formal rules.1^ It has been con¬ 
sidered in a number of cases that the statutory pe¬ 
riod begins to run immediately on dissolution!® un¬ 
less there is some agreement, express or implied, 
fixing a later date for an accounting,!® or the cir¬ 
cumstances render an accounting at the time of 
dissolution impracticable ;!7 but other authority 
holds that the mere fact that a partnership is dis¬ 
solved does not necessarily give either of the par¬ 
ties a cause of action or suit against the other.!® 
It has also been held that the statutory period does 
not begin to run until the last item of debit or cred¬ 
it, or other like partnership transaction, on ac¬ 
count between the partners, has occurred,!® or un¬ 
til the partnership affairs have been settled and a 
balance struck.®® It has also been held that the 


a. La.—Succession of Porche, 175 So. 

•670, 187 La 1069. 

S7 aJ. p 968 note 78 Ihh 
juooiutliiar lietweeii ootenaats 
Ga—Georsre v. Bullard, 173 SE 920, 
178 Ga. MO—^Ramsey v. Street, 104 
SB. 222, 1'50 Ga. 639. 

Ill.—Pyfle V. Fyffe, 11 N.H.2d 867, 292 
I11.APP. 539, transferred, see 4 N 
B.2d 3618. 364 IlL 281—Wolkau v 
Wolkau, 202 IU.App. i887. 

9. Colo—^Roberts v. Roberts. 155 P. 

2d 155, 113 Colo. 128. 

Kan.—Coxim Juxis cited In Burns v. 
Bums. 84 P.2d 127. 131, 140 Kan. 
208. 

Mont.—^Pincus v. Pincus' Estate, 26 
P.2d 986, 95 Mont. 376. 

Utah.—^Kimball v. MoCornlOk, 269 P. 

313, 70 Utah 189 
47 C.J. p 1207 note 69. 

Debt of paztoier as pact of dzm ac¬ 
counts 

Where deceased partner’s debt 
which survivor had paid was treated 
as part of partnership accounts, lina- 
itations did not run against it — 
Spalding V. Spalding's Adm’r, 68 S. 
W.2d 356. 248 Ky. 259. 

la Kan.—Ooxpnii Jnxia cited la 
Bums V. Burns, 34 P.2d 127, 131. 
140 Kan. 208. 

47 C.J. P 1207 note 70. 

XdabUlty of partners asnong them¬ 
selves 

Cause of action for accounting did 
not accrue until facts existed which 
affected copartners* liability among 
themselves.—^Drudge v. Citizens' 
Bank of Akzon. 196 N.E. HI. 209 Ind. 


I 638, modided on other grounds 200 N. 

I B. 613, 209 Ind. 688. 

11. Mich.—Reindel v. Reindel, 236 
K.W. '861, 263 Mich. 6>80. 

NT.—Smith V. Maine. 260 N.T.S. 425, 
146 Misc 521. 

Wash—Corpus JnrSs cited in Davis 
V Alexander. 171 P.2d 167. 172. 

47 C.J. p 1207 note 72. 

12. Iowa—^Eggleston v Eggleston. 
281 N.W. 844. 226 Iowa 920 

Wash.—Corpus dtiris cited in Davis 

V. Alexander. 171 P.2d 167, 172 
47 0.jr. p 1208 note 78 

13. NT.—Smith v. Maine, 260 N.T. 
S 425, 146 Misc. 621. 

14. S D.—McPherson v. Swift, 116 N 

W. 76, 22 S.D. 166, Wl, 133 Am.S. 
R. 907. 

47 C J. p 1208 note 75. 

15. Ill.—Simpson v. Shadwell, 264 
IllApp. 480. 

47 C.J p 1208 note 76. 

Death of partner 

Wis.—Caveney v. Caveney, 291 N.W. 

818, 234 Wis. 6.37, 

47 C.J. p 1208 note 76 [b]. 

16. Mont.—Thompson v. Flynn, 27 
P2d 605, 96 Mont. 484. 

Ohio.—Gray v. Kerr, 28 N.B. 186, 46 
Ohio St 662. 

17. Ohio.—Gray v. Kerr, supra. 
Deceased partner’s interest purchased 

by copartner 

While a partnership was technical¬ 
ly dissolved by the death of one of 
the partners, where another partner 
purchased the deceased partner’s in¬ 
terest ftom his estate, and the com¬ 
mon enterprise was thereafter con-/ 
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ducted in the same way as before 
such partner’s death, the relations 
of the survivors were not changed, 
and limitations did not run agrainst 
a suit for an accounting.—^Parish v. 
Bainum, 188 NB 147, 806 Ill. >618. 

la Utah —^Kimball v. McCornick, 
269 P. 813, 70 Utah 1'89. 

19. Ala—Cannon v. Copeland, 43 
Ala 201. 

47 C.J. p 1208 note 79. 

20. Ark.—^Holloway v. Morris, 84 ® 
W 2d 760, 182 Ark 1096. 

Kan—Clark v. Moffett, 18 P.2d 666, 
136 Kan 711, certiorari denied 54 
S Ct. 61, 290 TJS 6'12. 78 L.Bd 6618. 
rehearing denied 54 S Ct. 227, 290 
U.S. 602, 78 (LBd. 628 
Md—^Vincent v. Palmer, 19 A 2d 183, 
179 Md. 3615. 

Mich.—Reindel v. Reindel. 236 N.W 
861, 263 Mich 680. 

Tex.—Smith.V. Schoellkopf, Civ.App, 
68 S.W.2d 346. 

37 C.J. p 866 note 3 [e] (3)—47 C.J. p 
1208 note 80. 

Debts due to or from firm 
•Statute of limitations does not 
commence to run in favor of one 
partner against another, even after 
dissolution, as long as there are 
debts due from or to partnership.— 
Powell v. Powell, 166 S.B. 677, 171 
Ga. 840—^Purvis v Johnson, 137 SB 
60, 163 Ga. 69>8 

Suit for acooiiAtliig as showing no 
settlemeut 

Bringing of suit for accounting by 
surviving partner established that 
there was no settlement of partner- 
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statute begins to run after the lapse of a reason¬ 
able time for settlement ,21 or after the lapse of a 
reasonable time following the abandonment or re¬ 
pudiation of the partnership by the partner seeking 
accounting ,22 and that the statute begins to run as 
soon as one partner disputes the claim of the other 
or holds assets adversely to him.23 

Another view is that the statute of limitations 
begins to run against a cause of action for a part¬ 
nership accounting when the partnership business 
IS closed unless the business is tuisettled at that 
time, and in case there are unsettled accounts the 
statute begins to run from the time when they are 
disposed of.24 According to some cases, where the 
agreement of the parties or the circumstances are 
such as to create a continuing trust after dissolu¬ 
tion of a partnership, the statute of limitations will 
not begin to run until there has been a demand^® 
or a repudiation of the trust,26 Notwithstanding a 
partner has given his note for money borrowed 
from the firm, the statute of limitations does not 
run against the right of the other partners to com¬ 
pel him to account prior to a demand.27 
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Where a partnership transferred all of its busi-^ 
ness and assets to a corporation, there being no 
occasion for a liquidation of its affairs, the right of 
a partner to demand an accounting has been held to 
accrue immediately.28 Where a partnership is for 
a definite period and one partner is excluded from 
the firm, while he may sue at once for an account¬ 
ing, he is not bound to do so, but may wait until 
the expiration of the period for which the partner¬ 
ship was to exist, and bring his action for an ac¬ 
counting within the statutory time for such an ac¬ 
tion thereafter.^® 

Joint adventure. With respect to an action for 
an accounting of the profits of a joint adventure, 
the statute of limitations begins to run from the 
termination of the adventure.®® 

Guardian and ward. The statute of limitations 
has been held to commence to run against a suit 
by a ward against his guardian for an accounting 
from the time the ward comes of age or when f::r 
any other reason the trust terminates,31 but not 
before such termination,®® 


2. COKTRAOTS AND ACCOUNTS 

a. General Buie 

The statute of limitations begins to run against a 
party to a contract when his cause or right of action on 
the contract accrues. 


LIMITATIONS OF ACTIONS 


ship affaars, as respects limitations. 
—^Holloway v. Homs, 84 S.W.2<1 760, 
182 Ark. 1096. 

Affreemeat for settlemeiLt 
Where partnership contract pro¬ 
vided for termination of partnership 
on settlement of all claims, limita¬ 
tions for accounting’ of partnership 
profits did not commence until such 
settlement.—^Heatley v. W. P. Pon¬ 
der & Sons, TezOivAptp., 40 SW2d 
951. 

Action against strangers to partner, 
ship 

Principle stated In text does not 
apply to action by executrix of de¬ 
ceased partner’s estate against stran¬ 
gers to partnership to establish an 
alleged trust In fund deposited in 
bank pursuant to court order pend¬ 
ing determination of an appeal, since 
the action was not between partners. 
—Biem v HJelm, 121 P.2d 87, 49 Cal. 
App.2d 148. 

21. Ga.—^Powell v. Powell, 156 SIS 
677, 171 Ga •840—Purvis v. John¬ 
son, 187 S E <50. 168 Ga. 698. 

47 C.J. p 1208 note 81. 

Beasomble ‘felxns to collect assets aad 
pay debts 

Kan—^Burris v. Burris, 84 P.2d 127, 
140 Kan. 208. 


Agreement for continued liability un. 
tU llguldation 

N’.Y.—^Bankers Trust Co. v. Dennis, 
10 N.YS2d 710, 256 App.Div 495, 
affirmed 25 NrE.2d 981, 282 N.Y. 685. 
2A. NY—Smith v. Maine, 260 N.Y. 
S. 425, 145 Misc. 521. 

What is reasonable time is a gues- 
tion of fact; two years was held to 
be a reasonable time—(Smith v. 
Maine, 260 N.Y.6. 425, 145 Misc. 521 
SB, N.Y —Gray v. Green, 26 N.B. 

258, 125 N.Y. 208. 

47 O J. p 1209 note 82. 

24. Kan.—^Brooks v. Campbell, 155 
P. 41, 97 Kan. 208, AnnCaB.1918D 
1105. 

25. N.C.—McNair v. Bagland, 7 N.C 
139. 

47 C.J. p 1209 note 86. 

2G. Okl.—Taliaferro v. Reirdon, 126 
P.2d 696, 191 Okl. 48. 

47 C.J. p 1209 note 87. 

27. N.C.—^Fcuson v. Stewart, 17 SB 
167, 112 N C. 332. 

28L N.Y.—Hutchinson v. Sperry, 148 
N.Y.S. 87'6, 168 App.Div. 704, af¬ 
firmed 108 N.B. 1097, 214 N.Y. 616. 
Whole account 

Since a whole account, however, 
between brothers doing business as 
partners until the orgamzation of a 
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corporation to which they transferred 
all their assets ^as In law one ac¬ 
count, statute of limitations was held 
not to apply to any portion thereof.— 
Mentzer v. Mentzer Bros. Lumber Co, 
284 P. 749, 155 Wash. 417. 

29. Mo.—^Beller v. Murphy, 123 S. 

W. 1029, 189 MoApp. 663. 

47 C.J. p 1209 note 90. 

80. Cal —Shearer v. Davis, 165 P 2d 
708, 67 CaLApp.2d 878. 

Okl.—Ooxpns Juris dted in Wolfe v. 
North, 78 P.2d 674, >676, 182 Okl. 
520. 

33 C J. p 867 note 46. 
failure to give notice of termination 
Suit for settlement and accounting 
by a joint adventurer did not accrue 
until suit was brought, where defend¬ 
ant had given no notice of termina¬ 
tion of the adventure—Cockburn v 
Irvin, Tex.Civ.App., 88 S.W.2d 747, 
error dismissed. 

31. Okl.—^Foreman v. Bryan, 291 P 
33, 145 Okl. 1. 

28 O.J. p 1217 note 17, p 1218 note 
19. 

Under specific guardianship statutes 
see Guardian and Ward § 158 b. 

38. Ala.—Alston v. Alston, 84 Ala. 
15. 

28 C J. p 1213 note 18—87 CJ. p 921 
note 94. 
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In accordance with the general rule hereinbe¬ 
fore stated, the statute of limitations begins to run 
against a party to a contract when his cause or 
right of action on the contract accrues,®^ that is, 
when the-contract is broken by the other party,3^ 


but not before that time.^s The amount or kind of 
damages which plaintiff claims and which may be 
recoverable by him on the breach is immaterial.36 
Whether or not the action is barred within the 
foregoing rules will depend on the nature and con- 


33. TT.S —^Battles v. Braniff Airways, 
C-CATex., 146 3’.2d 336, certiorari 
denied 65 S Ct. 1411, 325 U,S. 871, 
89 L Ed 1990—^Taylor v. Tulsa Tri¬ 
bune Co., CCAOkl., 136 P2d 981— 
Reich V Van Dyke, CC.A.Pa, 107 
F.2d 682—Talmadere v. U. S Ship¬ 
ping Board, Emergency Fleet Cor¬ 
poration, CCAN.Y., <54 F2d 240. 
Ark—^Excelsior Coal Co. v Midland 
Valley R Co.. 139 S.W.2d 26, 200 
Ark 349—Smith v. Milam, 110 S. 
W.2d 1062. 195 Ark. 1*57. 

Cal.—Bacon v Kessel, 87 P2d '86*7, 
31 CeLl.App.2d 245—^Fuentez v. Hen- 
nessy, 49 P 2d 1123, 9 Cal.App 2d 
411. 

DC—^Howard TTniveralty v. Cassell, 
126 F 2d 6. 76 U S App D C. 76. cer¬ 
tiorari denied Cassell v Howard 
University, 62 S Ct 1046. 316 U'S 
676, 86 L.Ed 1749, rehearing denied 
62 -S Ct. 1274, 816 US. 711. 8<6 LBd. 
1777 

Fla—Special Tax School Dist No 1 
of Orange County v. Hillman, 179 
So. 805, 131 Fla 725 
Qa.—Empire State Development Co. 
V. Coggins. 171 S.B. 676, 47 Qa-App. 
786 

scan —Corpus Juris cited in Richard 
V Kilbom, 95 P.2d (646, S48, 150 
Kan. 579. 

liO.—iState ex rel. Bourgaux v Fonte¬ 
not, 187 So. 66. 192 La 96—R. E 
E. De Montluzin Co. v. New Orleans 
& N. E R. Co., 118 So. 33. 166 La. 
822. 

Md.—Allied Mortg. Cos. v. Kolker, 
23 A 2d 32, 180 Md. 126. 

N C.—Aydlett v. Major & Loomis Co, 
191 SE 31. 211 NC. 548 
Okl.—Grayson v. Crawford, 119 P.2d 
42, 189 Okl 42. 

Pa—^Robinson v. Stover, 182 A, 146, 
820 Pa 308. 

37 CJ p 813 note 47. 

Similar statements of mle 
Ky—^Finley v. Thomas, 107 S‘W2d 
287, 269 Ky. 422 

La,—Succession of Kretzer. 174 So. 
345, 187 La. 247. 

Mo—^Baron v. Kurn, 164 S.W2d 310, 
849 Mo 1202, 142 A.L R. 787 
Okl.—Muir V. Shick, 108 P.2d' 644, 
188 Okl. 331—Wolfe v. North. 73 
P 2d 674, 182 Okl. 520. 

Utah.—State Tax Commission v. 
Spanish Fork, 100 P.2d 676, 99 Utah 
177. 131 ALR 816. 

Binding oontraot 

Where acceptance of offer does not 
create bindmg contract because of 
lack of definiteness as to auantity, 
ahd quantity is made certain at later 
date hy writing, whole transaction is 
merged into valid contract, and limi¬ 


tations do not begin to run until 
date of writing; thus where offer to 
make photographs and engravings for 
certain price was accepted, but no 
definite number was agreed on, lim¬ 
itations did not begin to run against 
suit for contract price of photographs 
and engravings until they were ten¬ 
dered to buyer and accepted m writ¬ 
ing—^Empire State Development Co 
V. Coggins, 171 SE *576, 47 Ga.App. 
786 

CoxLslderatloxL for extension agrae- 
snant 

Ga —'Standard Oil Co of New Jersey 
V Jasper County, 187 S.B 307, 53 
Ga App 904. 

Tex —Nassar v. Nelson. Civ App., 112 
SW.2d 7*57, error refused 

34. US —^H. P. Cummings Const. Co 
V. Marbleloxd Co., C.C.A.N.J., 51 F. 
2d 906 

Ariz—Waddell v. White, 78 P 2d 490, 
51 Ariz 626 

Cal.—Fowler v. Associated Oil Co., 74 
P.2d 727, dismissed on settlement 
out of court 79 P.2d 728, and fol¬ 
lowed in Pearce v. Associated Oil 
Co., 74 P 2a 736—Niles v Louis H. 
Rapoport & Sons, 128 P 2d 50, 63 
Cal.App2d 644. 

Ga—Oozpns Jnxls cited in Benton ▼. 
Roberts, 184 S.E 84>6, *847, 85 Ga. 
App. 749. 

Ky—Coxpus Jails oited in Rucker v 
New York Canners, 64 S.W.2d 677, 
678. 251 Ky. 240. 

Minn —^Bachertz v. Hayes-Lucas 
Lumber Co., 276 N.W. 694, 201 
Minn 171. 

N.Y.—Guild ▼. Hopkins. 68'N.YS2d 
622, 271 AppDiv. 284—Sachs v. 
Clueit Peabody & Co., 89 NYS.2d 
863, 26*5 AppDiv 597, afilnned 63 
N.B2d 241, 291 NY. 772—Haight 
V. Halsey, 8 N.T.S,2d 610, 256 App. 
Div. 1005, reargument denied In re 
Russell's Estate. 10 NYS2d 213, 
256 AppDiv. 828, appeal denied— 
Edlux Const. Corporation v State, 
300 N.YS 609, 252 App.Div. 373, 
affirmed 14 NE 2d 197, 277 NY. 635 
—Moore v. Maddock, 281 N.Y S. 291, 
224 App Div. 401, affirmed 167 N.E 
-672, 261 NY. 420, 64 ALR. 1189. 
Tex—^Anders v. Johnson, Com.App., 
288 S-W. 168—U. S. Fidelity & 
Guaranty Co. v. San Diego State 
Bank, Civ.App, 155 S.W 2d 411, er¬ 
ror refused—Wichita Nat Bank v. 
U. S. Fidelity & Guaranty Qo., Civ. 
App , 147 S W 2d 296. 

37 C.J. p 818 note 48 
Absadonmeat or repodiatioa, 

With respect to statute of limita¬ 
tions, abandonment, repudiation, or 
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Other breach of contract gives rise 
to, and creates occasion for, action 
on contract.—Gillespie v. Broadway 
Nat Bank, 68 S.W.2d 479. 167 Tenn 
245. 

Bate of breach 

The statute of limitations com¬ 
mences to run as of the date of the 
breach of the obligration.—^Niles v. 
Louis H Rapoport & Sons, 12(8 P.2d 
50, 53 Cal.App.2d 644. 

35. Ark—St. Louis, I. M. & S. Ry 
Co. V. Berry. 110 S.W. 1049, 86 Ark 
309. 

Cal.—^Dougherty v. California Kettle- 
man Oil Royalties, 69 P.2d 166, 9 
Cal.2d 58. 

Del.—^Phoenix Finance Corporation v, 
lowa-Wisconsin Bridge Co., 16 A. 
2d 789. 2 Terry 130. 

Kan.—Ctoipns JdjeIb oited la Richard 

V. Kilbom. 95 P.2d 64'5, 548, 150 
Kan 579. 

Mass.—^Zytka v Dmochowskl, 18 N. 
E2d 882, 802 Hass. 68, 120 A.LR. 
470. 

N.Y.—Parker v. Hoppe. 248 N.Y.S. 
454, 231 AppDiv. <666, reversed on 
other grounds 178 N.E 550, 257 
N.Y 833, 80 AuLR 1369, reargu¬ 
ment denied 179 N.E. 770, 258 N.Y. 
8*65, '80 ALR 1359—'Moore y. Mad¬ 
dock, 231 NYS. 291, 224 App.Div 
401, affirmed 187 N B. 572, 2'61 N.Y 
420, 64 A.LR. 1189—Schochet v. 
Public Nat. Bank of New York, 221 
NY.S. 164, 220 App.Div. 201. 

Tex.—^Law V. Swift, Civ App., 271 S. 

W. 106. 

Wxs.—Gether v R Connor Co., 219 N. 

W. 373. 196 Wls. 26. 

37 C.J. p 814 note 49 

Bepudlatlon 

(1) Whore single woman gave 
money to a man with whom she was 
living on his representation that he 
would save money for mutual benefit 
when they were married, statute of 
limitations would not commence to 
run until there was a definite repudi¬ 
ation by the man of the conditions 
under which he held the woman's 
funds.—^Zytka v. Dmochowskl, 18 N. 
E.2d 332, 302 Mass. 63, 120 A.L.R. 470. 

(2) Representations that promise 
to hold mining claims for benefit of 
plaintiffs was impossible of fulfill¬ 
ment were not repudiations of the 
promise so as to start the running of 
limitations—^Neet v Holmes, 164 P 
2d 864, 25 Cal 2d 447. 

36. U.S.—^In re H L. Herbert & Co, 
CCA.NY, 262 F 682, 684. 

37 C.J. p 816 note 50. 
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struction of the particular contract involved.37 
Where a contract is novated the statute of limi¬ 
tations commences to run from the accrual of a 
cause of action on the new agreement.38 
Repudiation of partnership. Where a universal 
partnership is invalid because based on a mere oral 
agreement, prescription runs against the right to 
recover moneys invested only from the time of re¬ 
pudiation of the contract.39 
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b. Demand 

Where a demand Is necessary before a cause of ac¬ 
tion accrues on a contract, the statute of limitations be¬ 
gins to run when a demand is made, but not until then. 

Where a demand is necessary before a cause of 
action accrues on a contract the statute of limita¬ 
tions begins to run when a demand is made, but 
not until then.^0 Where no time is fixed for the 
making of a demand, it must be made within a 
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37. U S —^Hermann v. McKesson & 
Robbins. COA.N.T. IS*? F 2d 450— 
Moore v. BrajiifC Airways. D.C Tex.. 
54 F.Supp 422, affirmed, OCA.. 
Battles v. Branlff Airways. 146 F. 
2d 3<36, certiorari denied 65 S Ct. 
1411. 325 U.S 871. 89 L.Fd. 1990. 
Cal —^Hoge v. (Lava Cap Gold Mininer 
Corporation. 130 P.2d 470, 55 Cal. 
App.2d 176. 

Iowa—Flack v. Linden Bank, 228 N. 
W. 667, 111 Iowa 6, modified on 
other grounds. 232 NW. 732. 

La.—Reuter v. Reuter's* (Succession. 
19 So.2d 209. 206 La. 474—Tallulah 
Production Credit Ass'n v. Krauss, 
App., 3 So 2d 446. 

Mich.—^Renner v. Gilchrist, 288 N.W. 
147, 289 Mich. 35. 

Mmn.—Schueller v. Palm, 16 N.W.2d 
773, 218 Minn 469—Stebbins v 
Fnend. Qrosby & Co.. 258 N.W. 
824. 193 Minn. 446. 

Tex.—^Nassar v. Nelson, Civ App, 112 
SW.2d 757, error refused—Cham¬ 
bers V. Riggs, Civ App. 86 SW.2d 
618, error dismissed—Central Nat. 
Bank v. Dallas Bank & Trust Co.. 
Civ.App, 66 S.W.2d 474—Mornss- 
Buick Co. V. Davis, Civ App., 69 
S.W.2d 937, affirmed 91 SW.2d 313, 
127 Tex. 41—Cameron County v 
Fox. Civ App. 65 S.W2d 592. 
Wash—^Davls v. Alexander, 171 P 2d 
167, 25 Wash 2d 458—^Bullock v. 
Parsons, 74 P2d 892, 193 Wash. 79 
—^Harris v. Puget Sound Bridge 
& Dredging Co, 88 P2d 354, 179 
Wash 546—Toellner v. McGinnis, 
104 P. 641. 56 Wash. 430, 24 L R.A. 
N.S., 1082. 

W.Va—^Bankers Pocahontas Coal Co. 
V. Monarch Smokeless Coal Co.. 14 
S.B..2d 922, 123 W.Va. 63. 

37 C J. p 813 note 48, p 814 note 49. 

AgreemeiLt to proonre fire Ixumrance 
Cal.—^Lewis v, Security-First Nat. 
Bank of Los Angeles, 187 P.2d 864. 
58 Cal.App.2d 827. 

BnlldlBg and oonstractlon contracts 

(1) Cause of action for breach of 
roofing contract arose only after 
work was completed, where breach 
relied on was failure to do work in 
proper manner—Jones v. Stephens, 
163 S.E. 246, 46 Ga.App. 28. 

(2) Where builder working under 
entire construction contract was paid 
from time to time as work pro¬ 
gressed. limitations statute did not 


begin to run from date of each archi¬ 
tect's certificate, but started on com¬ 
pletion of contract.—^Rich v. Arancio, 
178 N.E 743. 277 Mass. 810, 82 A.L.R. 
313. 

Beasas 

(1) Lessors* right of action for 
difference in rentals accruing under 
lease and those procured by relet¬ 
ting, as respects limitations did not 
accrue until end of term of lease.— 
De Hart v. AUen, 161 P.2d 453. 26 
Cal 2d 829 

(2) Action for damages for aban¬ 
donment and destruction of certain 
property, without giving written no¬ 
tice thereof to lessor in accordance 
with terms of lease, accrued at the 
time of abandonment.—Wleczorek v. 
Texas Co., 114 P.2d 877, 45 Cal.App. 
2d 460. 

(3) Right of action against lessees 
for breach of covenant to surrender 
premises in good condition did not 
begin to run until expiration of lease. 
—Cohen v. Relf, 4 S.W.2d 888. 2,23 
Ky. 603. 

(4) Lessee's cause of action for 
breach of covenant of quiet enjoy¬ 
ment began to run with respect to 
limitations from date of actual evic¬ 
tion.—Standard Live Stock Co v. 
Pentz, 269 P. 645. 204 Cal. 6l8, 62 
ALR. 1239—^Bacon v. Glenn. 7 P2d 
718, 120 CaLApp. 112—87 C.J. p 818 
note 48 [e]. 

(5) Lessee's cause of action for re¬ 
covery of advance rent paid at time 
of execution of lease in lieu of fur¬ 
nishing a bond did not mature until 
expiration of lease on total destruc¬ 
tion of leased premises by fire.— 
Smith V. J. Weingarten, Inc . Tex Civ. 
App. 120 S.W.2d 878, error dismissed. 

38. NJ.—Morecraft v. Allen, 75 A. 

920. 78 NJ.Law 729. LR.A.1915B 

1 . 

39. La.—^Lagarde v. Dabon, 98 So 

744, 155 La. 25. 

40. Cal—^Altken v. Hayward, 156 P. 

2d 59. 68 Cal.App2d 168—Use v. 

Burgess. 83 P.2d 527, 28 CaLApp 2d 

654—Stewart v. Claudius. 65 P.2d 

933, 19 Cal.App.'2d 349—^Miles v. 

Bank of America Nat. Trust & 

Savings Ass'n, 62 P.2d 177, 17 Cal. 

App.2d 889—^Rossi v. Jedlick, 1 P. 

2d 1065, 116 CaJLApp. 280. 
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Conn—^Appeal of Ward, 35 Conn. 161. 
Idaho—Johnston v. Keefer. 280 P. 
324, 48 Idaho 42. 

Ohio.—^Kroger v. Clark, 2 N.E.2d 
623, 52 Ohio App. 33. 

Okl—Whitehead v. Gormley, <245 P. 

662, 116 Okl. '287, 47 ALR. 171. 
Tex.—West Texas Utilities Co. v. 
Ellis, Civ App., 102 S.W.2d 234, re¬ 
versed on other grounds 126 SW. 
2d 13. 133 Tex. 104. 

Agreements to repurchase corporate 
stock 

Ill—Quigley V. W. N Macqueen & 
Co., 161 N.E. 487, 821 Ill 124. 

Iowa.—Wright v Iowa Southern 
Utilities Co. -298 N.W. 790. 230 
Iowa 838, followed in 298 N.W. 794, 
230 Iowa 844—Wilson v. Iowa 
Southern Utilities Co. of Delaware. 
298 N.W. 77, 228 lowa 724—Gregg 
V. Middle States Utilities Co. of 
Delaware, 893 NW. 66, 228 Iowa 
933. 132 ALR. 415—Smith v Mid¬ 
dle States Utilities Go. of Dela¬ 
ware. 293 N.W. 59, 228 Iowa 686 
Tex.—West Texas Utilities Co v. El¬ 
lis, Clv.App, 102 S.w.2d 234, re¬ 
versed on other grounds 126 SW. 
2d 13. 188 Tex. 104 

Dividends 

(1) In some Jurisdictions the stat¬ 
ute of limitations does not begin to 
run against an action to recover div¬ 
idends until the stockholder makes 
a demand for payment and is re¬ 
fused 

Colo.—^Holly Sugar Corporation v. 

Wilson, 75 P.2d 149, 101 Colo 611. 
Ohio.—Steverding v. Cleveland Co¬ 
op. Stove Co., 167 N.E. 883, 121 
Ohio St 260. 

37 C.J. p 969 note 79 [d]. 

(2) In other Jurisdictions the stat¬ 
ute of limitations begins to run 
against an action to recover divi¬ 
dends from the Ume the dividend is 
payable.—Jaques v. White Knob Cop¬ 
per A Development Co., 23 N.T.S 2d 
326, 260 App.Dlv. 640. 

(3) It has been held that, not¬ 
withstanding a demand by a stock¬ 
holder for his pro rata share of a 
stock dividend is necessary before 
the beginning of an action by him 
for the recovery of such dividend, 
failure to make such demand does 
not suspend the operation of the 
statute of limitations.—^Steams ▼. • 
John H. Hlbben Dry Goods Co.. 11 
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reasonable time,^l and what constitutes a reason¬ 
able time depends on the circumstances of each 
case.42 

Assessments, The statute of limitations does not 
begin to run against an action to recover an as¬ 
sessment from a policyholder of a mutual insurance 
company until the assessment has been made^s t)y 
the company^^ or by the court.^® 
tCall for payment of corporate stock. Where 
stock subscriptions are to be paid on calls, the right 
to resort to an action for the recovery of the sub¬ 
scription arises when such calls are made, and the 
statute of limitations commences to run at that 
time,^® but not until then,even in the case of a 
deceased stockholder^* and even in a case in which 
the shares have been assigned.^* Where the prop¬ 
er officers have failed to make the call and the 
corporation becomes insolvent and its assets are 
assigned for the benefit of creditors, a court of 
chancery may make a call and order the payment 
of the subscriptions for stock; the statute of limi¬ 


tations will not rtm until the call is thus made,®® 
but is set in motion at once on the entry of such 
an order.®! It has been said, however, that there 
is a confused mass of law bearing on this ques¬ 
tion,®* and that, while the rule just stated applies 
where the corporation is a going concern, doing 
business, the liability of a stockholder becomes ab¬ 
solute when the corporation ceases to do business 
and assigns its property for the benefit of creditors, 
and the statute of limitations begins to run there¬ 
upon in favor of the stockholder, although no call 
is made by the company or by the assignee.®* 

An action by the trustee of a bankrupt corpora¬ 
tion to recover the unpaid purchase price of stock 
has been held not barred on the theory that the 
cause of action accrued as soon as the corpora¬ 
tion was adjudged bankrupt, where the call for the 
enforcement of which the action was begun was 
made by the trustee under the direction of the court 
less than the statutory period prior to the filing of 
the complaint,®^ even though a call had theretofore 


Ohio €lrGt.,X.S.. 658, 660. 81 Ohio 
Oir.Ot. 1270. 

(4) Specific limitations as to ac¬ 
tions to recover dividends see Cor¬ 
porations S 472 h. 

Breaohi of doty Imposed by con¬ 
tract gives right of action without 
previous demand—Woolsey v, Trim¬ 
ble. C.O.A.Ohlo. 18 F2d 908. 

Sentax&d not iMoiBSSazy 
Under a policy, insuring defend¬ 
ant for twelve months against dam¬ 
ages for Injuries to his employees, 
basing the premium paid on estimat¬ 
ed compensation to employees, and 
stipulating that, if the compensation 
actually paid was greater than the 
original estimate, defendant should 
pay an additional premium, no de¬ 
mand was necessary to fix the lia¬ 
bility for the latter.—New York Fi¬ 
delity & Casualty Co. v. Jasper Fur¬ 
niture Co., 117 N.EI 258, 186 Ind. 56*6. 
followed in New York Fidelity Cas¬ 
ualty Co. V. Jasper Veneer Mills. 117 
N.B. 655. 186 Ind. 703. 

41. Ga.—Hurt v. Fort, 104 S B. 609. 
25 OaApp. 700. 

Idaho.—Johnston v. Keefer. 2180 P 
824, 48 Idaho 42. 

lU.—Quigley v. W. N. Macqueen & 
Co.. 161 N.B. 487, 821 Ill. 124 
Kan—^McCormick v. McCormick, 83 
P.2a 942, 140 Kan. 88. 

NJ.—Burnham v. Borden Co., 8 A 
2d 151, 121 N.J.X.aw 435. 

Whexe money is lent under com 
traot not fijong time for repayment 
and some action Is necessary before 
lender can commence action for mon¬ 
ey. lender must' take action within 
reasonable time and not longer than 
statutory time for bringing action on 


claim—^McCormick v. McCormick, 33 
P.2d 942. 140 Kan. 38. 

4fi. Ill.—Quigley V. W. N. Macqueen 
& Co., 151 N.B. 487, 821 Ill. 124 
NJ.—^Burnham v. Borden Co„ 8 A 
2d 161. 121 N J.L.aw 435. 

43. Va.—^Morrow v. Vaughan-Bas- 
sett Furniture Co., 4 sB.2d 899. 
173 Va. 417. 

MaiUng of notioe 

It has been held that limitations 
begin to run against assessments lev¬ 
ied against members and policyhold¬ 
ers of an Insursince company by the 
receiver thereof from the mailing of 
the notice thereof, although the ar¬ 
ticles of association and the order of 
court directing the assessments stip¬ 
ulate that, on failure to pay an as¬ 
sessment within thirty days efter 
majllng of the notice, proceedings to 
collect shall be commenced.—^Pratt v. 
Broadwell, 124 N-W. 44, 169 Mich 
876—37 C.J. p 955 notes 68-S9. 

44. Va.—^Morrow v. Vaughan-Bas- 
sett Furniture Co., 4 BB2d 399, 
173 Va. 417. 

45b Va.—^Morrow V. Vaughan-Bas- 
sett Furniture Co., supra. 

Entry of order of assessment 
Limitation on action on assess¬ 
ment against policyholder in insur¬ 
ance association did not begin to 
run until court entered order of as¬ 
sessment—^McLean v. Morrow, Tex 
Civ.App., 137 S.W.2d 113, error dis¬ 
missed. judgment correct 

46. U.S—^In re Hannevig. C.CAN. 
Y.. 10 F.2d 941. certiorari denied 
Wise V. Kettle, 46 S.Ct. 3'63, 270 
U.S. 665, 70 LBd 783 
N.C—Windsor Bedrymg Co. v. Gur¬ 
ley, 147 S.B. 676. 197 N.C. 66. 
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W.Va.—^Davls v. Davis Trust Co, 
173 S.B. 266, 114 W.Va 635. 

87 C J. p 962 notes 8, 9. 

Bnforcement of stockholders* statu¬ 
tory liability see supra 9 !92. 

47. Pa—Bell v. Brady, 31 A.2d 647, 
346 Pa. 666. 

Va —^Morrow v* Vaughan-Bassetl 

Furniture Co., 4 S.B 2d 899, 173 
Va. 417. 

37 C.J p 962 note 10. 

48. U.S.—Priest v. Glenn. Mo., 61 F. 
400, 2 C.C.A. 306. 

N.Y—^In re Scheftel's Bstate. 280 N 
Y S. 635, 165 Misc. 632. 

48. U.S —Priest v. Glenn. Mo., 61 F. 
400, 2 C.C.A 305. 

SO- D.C.—Glenn v. Sothoron, 4 App. 
DC. 126. 

37 C.J p 962 note 13. 

61. N.C,—Windsor Redrying Co. v 
Gurley, 147 SB. 676, 197 NO 66. 
Va.—^Morrow y. Vaughan-Bassett 
Furniture Co., 4 SB2d 399, 178 Va 

417. 

87 C.J. p 962 note 14. 

52. U S.—Glenn v. Dorshelmer, C.C. 
Mo, 23 F. 695, reversed on other 
grounds Glenn v. Liggett, 10 SCt 
867. 136 U.S. 633, 34 L.Bd. 262. 

37 C J. p 968 note 15. 

53. Kan—West v. Topeka Sav 
Bank, 72 P. 262. 66 Kan 724. 97 
Am SR. 385, 63 L.R.A. 137. 

37 C.J. p 963 note 17. 

Date of adjudication 

Pa.—Harrigan v. Bergdoll. 126 A 

b 269, 281 Pa 186, affirmed 46 SCt. 

418, 270 U.S. 660, 70 L.Bd 733. 

54. Cal—^Kaye v. Mets, 198 P 1047, 
186 Cal. 42—^Umon Sav. Bank v. 
Letter. 79 P. 441, 145 Cal. 696. 
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been made by the corporation on the stockholder 
for the unpaid balance.56 It has been held, how¬ 
ever, that, where nearly three years elapsed after 
adjudication of bankruptcy before the court di¬ 
rected the trustee to sue for an unpaid subscription, 
the action was barred by the delay.®® 

Where time for payment is prescribed by law, the 
statute of limitations runs, it has been held, from 
the time a default is made.®7 

Refusal to pay the first of a series of calls is not 
such denial of liability on the remainder as to set 
the statute running against them,®® nor, in the case 
of a subscription payable in installments, does the 
statute run from the due date of the first install¬ 
ment®® except in those jurisdictions which hold 
that installments of a subscription become due at 
once unless the contract expressly provides other¬ 
wise.®® The statute runs only against the right to 
enforce calls made and not against the right to 
make calls for the unpaid portions of the stock 
when need therefor may arise.®! Hence the fact 
that the right to enforce a certain call has become 
barred by the statute of limitations does not pre¬ 
vent an action on another call subsequently made.®® 

§ 126. — Before Substantial Damage Re¬ 
sults 

Under the rule that an action for a breach of con¬ 


tract may be begun before substantial damage has 
been sustained, a right of action accrues and the stat¬ 
ute begins to run at the time the contract Is broken, 
not at the time when actual damage results or is as¬ 
certained. 

Under the rule that an action for a breach of 
contract may be begun before substantial damage 
has been sustained, a right of action accrues and 
the statute begins to run at the time the contract 
is broken, not at the time when actual damage re¬ 
sults or is ascertained;®® nor does the subsequent 
accrual of additional damages resulting from the 
same breach afford a new cause of action so as to 
create a new period of limitation.®^ Where by the 
terms of the contract no cause of action accrues un¬ 
til plaintiff is damnified, the statute of limitations 
does not begin to run before then.®® 

Promise to pay debt of promisee. Where a con¬ 
tract is not one of indemnity,®® but is for the pay¬ 
ment of an existing debt of the promisee to a third 
person, the obligation of the promisor is to pay the 
debt when due, and not when the promisee is dam¬ 
nified, especially if by pa 3 mient the promisor will 
discharge his own obligation ;®7 therefore the stat¬ 
ute runs from the date of the maturity of the debt.®® 
Thus the assumption of payment of a mortgage by 
a grantee of the mortgaged premises is not a mere 
contract of indemnity to save the grantor harmless 
from the mortgage, but is a direct personal under¬ 
taking to pay;®® and the cause of action accrues 


Colo.—Sweet v. Barnard, 182 P. 22, 
66 Colo. 526. 

55. Colo.—Sweet v. Barnard, supra. 
37 C J. p 963 note 19, 

56L Ean.—^McClun v. Lutz, 162 P. 
1164, 99 Kan. 775. 

57. Kan.—West v. Topeka Sav. 
Bank, 72 P. 252, 66 Kan. 524. 97 
Azn.S.R. 3185. 63 L.B.A. 137. 

N.M.—^AJbrigrlit V. Texas, S. P. & NT. 
R. Co., 42 F. 73, 8 N.M. 110. 

58. U.S.—Borshelmer v. Glenn, Mo., 
51F. 404, 2 C.CA. 309. 

59. Md.—^Baltimore & H. de G 
Tump. Co. V. Barnes, 6 Harr. & J. 
57. 

ea N.T.—Williams v. Meyer, 41 
Hun 545, 11 N.TCiv.Proc. 42, re¬ 
versed on other grounds 24 N.H. 
288, 1'20 N.T. 244. 

61. U.S.—^Priest v. Glenn, Mo., 51 7. 

40*5, 12 C.C.A. 805. 

68. US —Priest v. Glenn, supra. 

63. Minn.—^Bachertz v. Hayes-Lucas 
Lumber Co., '275 N.W. 694. 201 
Minn. 171. 

Miss.—Johnson v. Crisler, 125 So. 
724, 156 Miss. 266. 

Neb —-Corpus Juris gnotad la Depart¬ 
ment of Banking v. McMullen, 278 
N.W. 551, 555, 134 Neb. 338. 

N.T.—^Edlux Const. Corporation v. 


, State, 300 N.Y.S. 509, 252 App.Dlv. 
I 373, affirmed 14 N.B.2d 197, 277 
NT. 685 

Tex.—U. S. Fidelity & Guaranty Co. 
V. San Diego State Bank, CivApp., 
155 S.W.2d 411, error refused. 
Wash.—^Robinson v. Davis, 291 P 
711, 158 Wash. 556. 

37 C.J. p 815 note 57. 

Fartlonlar aliplloatlons of mle 

(1) Where bank sold shares of its 
stock for account of holder but fail¬ 
ed to transfer the stock on books 
of the bank, and after bank closed Its 
doors the holder was held liable to 
receiver for statutory liability, a 
cause of action against receiver for 
damage caused by failure of bank as 
broker to transfer the stock on its 
books accrued on date contract was 
breached by failure to make the 
transfer and limitation commenced 
to run from that date, although sub¬ 
stantial damage did not occur until 
holder was subsequently held liable 
on the stock.—^Livingston v. Sims, 15 
S B.2d 770, 197 S C. 458. 

(2) Where depository bank, guard¬ 
ian, and guardian's surety entered 
into a written agreement providing 
that all checks drawn by guardian 
should be countersigned by surety 
before being honored by bank, breach 
of agreement occurred and the stat¬ 
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ute of limitations began to run when 
bank cashed checks which were not 
countersigned, emd fact that surety 
might not then have been able to 
determine the amount of damages 
it might eventually suffer did not 
prevent the running of the statute.— 
Wichita Nat. Bank v. U. S. Fidelity 
& Guaranty Go., Tex.Clv.App., 147 
S.W.2d 295. 

64. Neb —corpus Juzla quoted in 
Department of Banking v. McMul¬ 
len, 1278 N.W. 551, 555, 184 Neb. 
888 . 

87 C.J. p 815 note 58. 

65. N.H.—Douglas v. Klkins, 28 N. 
H. 26. 

66. Mass.—^Nutter v. Mroczka, 21 N. 
K 2d 979, 803 Mass. 979. 

87 G.J. p 816 note 61. 

As to indemnity contracts see Infta 
i 141. 

67. N.Y.—Compton v. Helssenbuttel, 
21 N.Y.S. 965, 2 Misc. 340. 

S.C.—Joiner v. Perry, 32 S C.L. 76 

68. Mo.—Corpus JuiAs cited la 
Carter v. Bums, 61 S.W.2d 933, 942, 
332 Mo. 1128. 

37 C.J. p 616 note 64. 

69. Mass.—Nutter v. Mroczka, 21 N. 
E 2d 979, 803 Miass. 348. 

37 C.J. p 816 note 65. 
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and the statute begins to run when the mortgage 
debt falls due,^® although there is authority for the 
view that the cause of action does not accrue until 
the promisee has paid the debtJl If the debt is 
overdue when assumed, the statute begins to run 
from the time the contract of assumption is made.^^ 

§ 127. -Renunciation pending Perform¬ 

ance 

Where an executory contract Is renounced by one 
party before full performance by the other, it has been 
held that the statute of llmitationa begins to run from 
the time of renunciation where It Is accepted as a breach. 

According to the rule that, where one party to 
an executory contract renounces it before full per¬ 
formance has been made by the other, the latter is 
not bound to continue to perform but may sue at 
once* for the breach, it has been held that the stat¬ 


ute begins to run from the time of the renuncia¬ 
tion,73 hut not until then,74 In order for this rule 
to apply, the party to whom the renunciation is 
made must accept it as a breach and treat the con¬ 
tract as at an end.76 Moreover, renunciation of an 
agreement does not set the statute of limitations 
running against a third person who has a right of 
action on the agreement,^® 

§ 128. -When Time of Performance 

Fixed 

Where the period for performance of the con¬ 
tract Is fixed, the right of action accrues tbe stat¬ 
ute begins to run at the expiration of that period. 

Where the period for performance of the con¬ 
tract is fixed, the right of action accrues and the 
statute begins to run at the expiration of that pe¬ 
riod, not before.77 


70l Mass.—Nutter ▼. Mroczka, su¬ 
pra. 

MInn.-^ohnson v. Freberg-, 289 N. 

W. 835, 207 Minn. 61. 

Tex.—^Bloom v Keithly, Civ.App., 
103 S.W.2d 466, error refused. 
Utah.—^Brackleln ▼. Realty Ins Co., 
80 P2d 471, 96 Utah 490, rehear¬ 
ing denied 8:2 P.2d 661, 96 Utah 506. 
37 O.J. p 816 note 66. 

Seouztty dead 

Limitation on action by grantor of 
security deed paying deficiency Judg¬ 
ment, against land purchaser assum¬ 
ing Indebtedness, runs from maturi¬ 
ty of note.—Skeen v. Glower, 162 S. 
B. 917, 174 Ga. 610, answers con¬ 
formed to 163 S.E. 611, 45 GcuApp. 
121 . 

71. Colo—^Bnos v. Anderson, 93 P 
475, 40 Colo. 895, 15 L.R.A,N.S., 
1087. 

37 aJ. p 816 note 67. 

72. Cal.—Pitzer v. Wedel, 166 P.2d 
971, 78 CalApp.2d 86—Anderson 
V. Calaveras Central Mining Cor¬ 
poration, 57 P2d 560, 13 CalApp. 
2d 338. 

Iowa.—^Lmcoln Nat. Life Ins. Co. v. 
McKenney, 289 N.W. 4, 227 Iowa 
727. 

Mo.—Corpus Studs cited In Carter v. 
Bums. 61 S.W.2d 933, 942, 332 Mo. 
1128. 

Tex.—^Miller v. Cree, CivApp., 167 
S.W.2d 985—^Toung v. Maple, Civ. 
App, 118 S.W.2d 1244, error dis¬ 
missed. 

37 C.J. p 816 note 68. 

73. Ariz.—Corpus Juris guoted In 
Gold V Killeen, 33 P.2d 595, 597, 44 
Arlz. 29, 94 ALR. 448. 

37 C.J. p 816 note 71. 

74w Ariz.—Corpus Juris anoted In 
Gold V. Killeen, 33 P.2d 595, 697. 
44 Ariz. 29, 94 A.L.R. 443. 

Tex—^Bering Mfg. Co. y. Carter, Civ. 
App., 266 S.W. 243. 


76. Ariz.—Corpus Juris guoted In 
Gold V. Killeen, 33 P.2d 595, 697, 
44 Anz 29, 94 A.L.R 448. 

Ga—Corpus Juris cited in Darnell v. 
Toney, 162 S.B. 918, 46 GtoApp 
27—Corpus Juris cited in Darnell 
V. Toney, 154 S.B. 879, 883, 41 Ga. 
App. 673. 

37 O.J. p 816 note 78. 

Blectlon to rescind 
Where contracts for completion of 
membership list of proposed club and 
making of improvements did not spe¬ 
cify time for performance by pro¬ 
moter, statute of limitations began 
to run on election of members to re¬ 
scind contracts on promoter's refusal 
to proceed further, and action 
brought within four years thereaft¬ 
er was not barred by limitation.— 
Ottney v. Flnnie, 42 P.2d 714, 6 Cal 
App 2d 866. 

70- N.T.—Greenley v. Greenley, 100 
N.T.S. 114, 114 AppDiv. 640. 

37 C.J p 816 note 74. 

77- U.S —^Brownell v. City of St. Pe¬ 
tersburg. C.C.A.Fla., 128 F.2d 721. 
Cal.—West Coast Lumber Co v 
Knapp, 54 P. 633, 122 Cal. 79—An¬ 
derson V. Calaveras Central Mining 
Corporation, 67 P.2d 560, 13 Cal. 
App 2d 338. j 

La—Succession of Mereno, 108 So i 
133, 161 La. 184. 

Mass.—^Murphy y. Kelley, 19 N.B 2d 
538, 302 Mass. 890. 

Minn.—^BJornstad y. Northern States 
Power Co., 263 NW. 289, 196 Minn. 
439. 

NY.—^Hammons v. General Ry. Sig¬ 
nal Co., 7 N.T.S 2d 856, 265 App. 
Dlv *442—Wakulaw v. State Bank, 
212 N.T.S. 783, 214 AppDiv. 673— 
Kosolapov y. Russo-Asiatic Bank, 
259 N.T.S. 344, 144 Misc. 499. re¬ 
versed on other grounds 262 N.T S 
898, 238 App.Div. 791, and 265 N. 
T.S. 696, 240 App.Diy. 731—In re 
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Steinway's Estate, 21 N.T.S.2d 31, 
174 Misc 554 
Tex—^Fenner, Beane & 

Donosky, CivApp.. 62 S.W.2d 269, 
error dismissed—Kick®!® v. Texas 
Pacific Coal & Oil Co., Civ.App. 284 
SW. 621. 

37 C J. p 816 note 76. 

Postponement of dellvo*T 
Action against bank for breach of 
contract to deliver currency was held 
barred by limitations si* years after 
delivery date, notwithstanding mu¬ 
tual promises, alleged amended 
complaint, to postpone deliv^.— 
Kosolapov V. Russo-Asiati^c Bank, 
259 NTS. 844, 144 Misc. ^®^®^®- 
ed on other grounds 262 N.T.S. 698. 
238 App-Div. 791, and 266 N.T.S. 696, 
240 App.Div. 731. 

Seasonable time . 

(1) Contract providing for Its per¬ 
formance within a reasonable time is 
valid and definite as respects deter¬ 
mining time when statute of limita¬ 
tions begins to run against bringing 
a cause of action for not perfommg 
contract —Texas Gauze Mills v Goat- 
ley, Tex.CiT.App., H* 3.W.2d 887, 
error dismissed. 

(•2) Where bank's time to transmit 
money and deliver passbook was ex¬ 
tended for reasonable tiin®» stetute 
did not commence to run until rea¬ 
sonable time elapsed.'— 

Public Nat. Bank of New York, 221 
N.T S. 164, 220 App.DiV. 201. 

(3) It has been held that a reason¬ 
able time for which contract, retir¬ 
ing deliveries within si* 

Jan. 29, 1919. was exte^ed ctid 
not be said to have expired 
April 17—Kosolapov ▼. Mandell, C.C. 
A.N.T., 23 F 2d 593. 

(4) Action on contract, perform¬ 
ance of which was reguired to be 
within a reasonable time, not brought 
until twenty-six years after its exe- 
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§ 129. — ■■ When Time of Performance Not 
Fixed ' 

As a general rulet where no time Is fixed for per¬ 
formance of the contract by the promisor, he must per¬ 
form within a reasonable time, and the statute of limita¬ 
tions begins to run at the expiration of such time. 

As a general rule, where no time is fixed for 
performance of the contract by the promisor, he 
must perform within a reasonable time, and the 
statute of limitations begins to run at the expira¬ 
tion of such time,^® but not until then.79 What 
constitutes a reasonable time depends on the cir¬ 
cumstances of the particular case SO jhe rule does 
not apply to a contract providing for continuing 
payments which furnish consideration for renewal 
of the obligation under the contract,®^ and it has 
been held that, in the absence of any agreement to 
the contrary, money contracted to be lent on notes 
and mortgage is due and payable to the mortgagor 
on delivery of the notes and mortgage to the mort¬ 
gagee, and the statute then begins to run against 
the mortgagor’s right of action to recover the mon- 

cy.82 

For repayment of loan. Where no time is fixed 


for the repayment of money lent, it has been held 
that the obligation to pay arises at once and the 
statute immediately begins to run,®® or at least on 
demand and refusal to pay.®^ 

§ 130. -Promise to Pay on Demand 

A loan of money payable on demand creates a present 
debt, and the statute of limitation begins to run against 
the lender from the date of the loan unless the con¬ 
tract makes a preliminary demand a prerequisite to a 
right of action. 

A loan of money payable on demand creates a 
present debt, and the statute of limitation begins to 
run against the lender from the date of the loan.®® 
The parties may, however, so frame their contract 
as to make a preliminary demand a prerequisite to 
a right of action, and in such a case the statute does 
not begin to run until pa 3 rment is demanded and 
refused.®® 

§ 131. -Promise to Be Performed on 

Condition or Contingency in Gen¬ 
eral 

Whsrs a contract provides that performance by the 
promisor shall take place on the happening of a certain 


cution has been held barred by stat¬ 
ute.—^Woolsey V. Trimble, O.C A.Ohio, 
18 F2d 808. 

(6) Other cases see 37 C.J. p 816 
note 76 [b]. 

78. La—^R. F. De Montluzin Co. 

V. New Orleans & N. B. R Co., 118 
So. 88, 166 La 822 

Mich—Abbott V State, 6 N.W.2d 900, 
308 Mich. 575. 

Mo.—^Blsesi V. Farm & Home Savings 
& Loan Ass'n of Missouri, 78 S W. 
3d 871, 231 Mo App. 897 
NY.—^Ahrens v. Guaranty Trust Co. 
of New York, 211 N.Y.S. 288, 125 
Mlsc 443 

Okl—Grayson v. Crawford, 119 P.2d 
42, 180 Okl 546—^Newman v. Roach, 
282 P. 287, 140 Okl. 210—Newman 
V. Roach, 239 P 640, 111 Okl, 269. 
Wyo—Ooxpns OTurls cited In Stryker 
V. Rasch, 112 P.2d 570, 672, 67 Wyo. 
34, rehearing denied 113 P.2d 963, 
57 Wyo 34 

37 CJ p 817 notes 77, 79. 

Payment when able 

Promises to pay items of indebt¬ 
edness when able mature the Indebt¬ 
edness within reasonable time with 
respect to running of statute of 
limitations.—Johnson v. Collins, 46 
P 2d 575, 142 Kan. 62. 

79. N.Y.—^Bykowsky v. Public Nat. 
Bank of New York, 14i8 N.B. 702, 
240 N.Y. 566—Feaslee v. Press 
Ass'n Compilers, 5 N.Y.S.2d 906, 
168 Mlsc 126. 

Okl—Corpus Juris cited in Grayson 
V. Crawford, 119 P.2d 42, 45, 189 
Okl. 546. 


80. Cal.—Pitser v. Wedel, 165 P.2d 
971, 73 Cal.App.2d 88—Aitken v. 
Hayward, 156 P.2d 59, 68 Cal.App. 
2d 168. 

NY—^Peaslee v. Press Ass’n Com¬ 
pilers, 6 N.Y.S.2d 906, 168 Mlsc. 
126. 

Okl.—Corpus Juris olted in Grayson 
v. Crawford, 119 P.2d 42, 46, 189 
I Okl. 646—^Newman v. Roach, 282 
P. 287, 140 Okl. 210—^Newman v. 
Roach, 239 P. 640, 111 Okl 269 
Utah—^Last Chance Ranch Co. v 
Brickson, 25 P.2d 952, 82 Utah 
476. 

Wash—^Robinson v. Davis, 291 P. 

711, 158 Wash. 566. 

37 C.J. p 817 note 81. 

81. Ga ’Pope V. Itead, 111 S.B. 382, 
162 Ga 799. 

37 C.J. p 8li8 note 86. 

88. Kan.—^McBride v I^ombard 
Mortg. Co., 24 P. 428, 44 Kan 351. 

83. Iowa.—Gregg v. Middle States 
Utilities Co. of Delaware, 293 N.W. 
66. 228 Iowa 933, 132 A.LR 415— 
Hodgson v. Keppel, 232 NW 725, 
211 Iowa 795. 

La.—^Loraine Transfer Co. v. Daniel, 
App., 11 So.2d 244—Jelsch v. Lau- 
rlch, App , 187 So. 819. 

37 C.J. p 818 note 87. 

84. Iowa—^Hodgson v. Keppel, 232 
N.W. 726. 211 Iowa 795. 

37 C.J. p 818 note 89. 

85. U.S.—Ludlow Valve Mfg. Co. v. 
Durey, D.C.N.Y., 67 P.2d 588, af¬ 
firmed, C.CA., 62 F.2d 608. 
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Cal—Carrasco v. Greco Canning Co., 
137 P.2d 463, 58 Cal.App2d 678. 

La.—^Moore v. Oliphint, 187 So. 593, 
18 La.App 278 

Mo —Corpus Juris cited in Carter v. 
Bums, 61 S W.2d 938, 942, 332 Mo. 
1128. 

N.Y.—Di Nufrio v. AJello, 207 N.T.S 
2;29, 211 AppDiv. 487. 

Okl.—^Morgan v. Russell, 119 P.2d 
87, 189 Okl. 658—Corpus Juris 

quoted in Farmers & Merchants 
Nat. Bank of Hooker v. Cole, 87 P. 
2d 149, 150, 184 Okl. 337—Corpus 
Juris quoted in First Nat. Bank 
V. Bell, 282 P. 147, 148, 140 Okl 24 

Wash.—Corpus Juris cited in Chatos 
V. Levas, 128 P.2d 284, 286, 14 
Wash 2d 317. 

37 C J. p 818 note 91. 

Notes payable on demand see infra 
5 147. 

86. U S.—Guffey v. Gulf Production 
Co., D C.Pa., 17 P.2d 926. 

N.Y.—Corpus Juris cited In Zysman 
V. Zysman, 253 N.Y S. 335, 141 Misc. 
874 

Okl.—^Morgan v. Russell, 119 P.2d 
87, 189 Okl 653—Grayson v. Craw¬ 
ford, 119 P.|2d 42, 189 Okl. 646— 
Corpus Juris quoted in ,Farmers & 
Merchants Nat. Bank of Hooker v. 
Cole, 87 P.2d 149, 160, 184 Okl 
887—Corpus Juris quoted in First 
Nat. Bank v. Bell, 282 P. 147, 148, 
140 Okl. 24. 

Tex.—Siebert v. Fanger, Clv.App., 73 
S.W.2d 955, error refused. 

37 C.J. p 818 note 92. 
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event or the fulfillment of a certain condition, the cause 
of action accrues and the statute begins to run when 
the event occurs or the condition is complied with, with¬ 
out performance of the promise being made. 

Where a contract provides that performance by 
the promisor shall take place on the happening of 
a certain event or the fulfillment of a certain con¬ 
dition, the cause of action accrues and the statute 
begins to run when the event occurs or the condi¬ 
tion is complied with, without performance of the 
promise being made,87 not before that time.®8 Thus 


in case of a promise to repay money which the 
promisor requests the promisee to pay to a third 
person, the cause of action arises and the statute 
begins to run when the money is paid, and not 
when the promise is made.8® So, where the con¬ 
tract provides that the promisor shall pay money to 
the promisee when it shall be collected, the statute 
begins to run from the time of collecting,90 and 
not until then.9i The case must be such, however, 
that the right of action is suspended until the hap- 


87. Xr.S.—Aachen & Munich Fire 
Ins. Co. V. Guaranty Trust Co. of 
New York, aC.AN.T.. 27 F.2d 674. 
certiorari denied Guaranty Trust 
Co. of New York v. Aachen & Mu¬ 
nich Fire Ins Co., 49 SCt. 83. 278 
IT.S 648, 73 L.Fd. 560. 

—^Richard v. Ellbom, 95 F.2d 
645. 150 Kan 579. 

Mass—Krupp V. Cralsr. 142 N.F. 69. 
247 Mass. 273. 

Pa—^McKelvey v. Township of Ligo- 
nler. 194 A. 380, 128 Pa Super 437. 
Tex.—^McCorkle v. Hamilton, Civ. 

App., 150 SW.2d 439, error refused. 
Wash—Corpus Juris quoted la. Per¬ 
ry V. Hillman, 280 P. 346, 349, 153 
Wash. 689. 

37 C.J. p 818 notes 94. 96. 

ITawxltten contracts, Including 
those for the pasrment of borrowed 
money, may have a time for matur¬ 
ity depending on a future event, with 
respect to time when statute of lim¬ 
itations begins to run —Smith v. 
Milam, 110 6.W2d 106|2. 196 Ark. 167. 
Demaad does act set statute ja mo¬ 
tion 

Where a contract provides for the 
doing of an act by a party on the 
happening of a contingency, a de¬ 
mand by the other party before that 
time does not set the statute of lim¬ 
itations in motion —^EDilton v. Gordon, 
99 S.E. 6, 177 N.C. 342. 

98. Cal.—^Pitzer v. Wedel, 165 P.2d 
971, 73 Cal.App 2d 86 
Ga.—Smith v. Smith. 24 S.F 2d 737, 
69 GaApp 98. 

[11—Schweickhardt v. Jokers, 250 Ill 
App. 77. 

ECan.—Corpus jarls cited la Richard 
V. Kilborn, 95 P.2d 645. 648, 160 
Kan 579. 

ECy.—^Finley v. Thomas, 107 S.W 2d 
287, 269 Ky. 42*2. 

Mid.—^Miller v. Horowits. 191 A. 906, 
172 Md. 419. 

Kdinn.—Pike Rapids Power Co. v. 
Schwintek, 223 N.W. 612, 176 Minn. 
3.24. 

Bdo.—Taylor v. Farmers Bank of 
Chariton County, 161 S.W.2d 243, 
349 Mo. 407. 

Mont.—State ex rel. Clark v. Bailey, 
44 P.2d 740. 99 Mont. 484. 

'T-Y —^Boland v. City of Niagara 
Falls, 33 N.T.S.2d 455, 178 Misc 

126 . 


Tex.—^Bering Mfg Co. v. W T. Car¬ 
ter & Bro., Com.App., 272 S W. 1105 
—St. Louis Southwestern Ry. Co 
of Texas v. Davy Burnt Clay Bal¬ 
last Co.. Clv.App., 288 S.W. 855. 

Va.—Corpus Juris cited in Morrison 
V. Morrison, 4 S F.2d 776, 780, 
174 Va. 68. 

Wash—Bellingham Securities Syndi¬ 
cate V. Bellingham Coal Mines, 125 
P.2d 668, 13 Wash 2d 370. 

37 C.J. p 818 notes 94. 95. 

TTutll au unooBditioiLal liability to 
pay IS fastened on a debtor, no ac¬ 
tion can be maintained against him 
and statute of limitations does not 
begin to run in his favor—Strasbur- 
ger V. Schram, 93 F 2d 246, 68 App D. 
C. 87. 

Froxnlse to pay when able 

(1) Limitation will not commence 
to run against a promise to pay when 
able until the debtor is able to pay. 
—^Davls V. Hosford, 64 P.2d 730, 18 
Cal.App 2d 664—37 C.J. p 818 note 
35 [fl. 

(2) Limitation does not begin to 
run against promise to pay when 
financially able until the happening 
of such contingency.—^Bowers v. 
Bowers, Tex.ClvApp., 99 S.W.,2d 334, 
error dismissed 

Particular events or conditions 
(1) Where corporation purchased 
all of another corporation's assets 
and agreed to pay selling corpora¬ 
tion’s preferred stockholders guar¬ 
anteed cumulative dividends on dis¬ 
solution, right of such stockholders 
to recover dividends did not accrue, 
with respect to running of statute 
of limitations, until actual breach on 
dissolution of selling corporation.— 
Buck V. Kleiber Motor Co., C.C.A. 
Cal., 97 F.2d 567, reheanng denied 
98 F.2d 903. 

<2) Where, under contract, item is 
not payable until claim is determin¬ 
ed and approved, limitations do not 
run before determination and ap¬ 
proval—^Penn Bridge Co. v. U. S., 71 
CtCl. 273. 

(3) Under contract providing that 
prime contractor need not pay sub¬ 
contractor without approval by con¬ 
struction division of army,, contrac¬ 
tor’s cause of action for use of sub¬ 
contractor did not, arise until such 
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approval was given—Hugger v. U. 
S., 66 Ct.Cl 97. 

(4) Obligation of son on his agree¬ 
ment, when his parents conveyed 
their farm to him, to pay parents* in¬ 
debtedness to another son from pro¬ 
ceeds of crops raised on the farm, 
matured when there was sufficient 
money in the grantee son’s hands 
from the proceeds of the crops to 
pay the indebtedness, and the statute 
of limitations would not commence to 
run until such time.—Pitzer v. We¬ 
del, 165 P.2d 971, 73 Cal.App.2d 86 

(5) Cause of action for breach of 
contract between children for dispo¬ 
sition of an expected inheritance 
from their mother has been held not 
to accrue until date of her death, and 
hence suit filed within two years 
thereafter was not barred by limita¬ 
tions —Miller V Miller, Tox Civ App., 
283 SW 1085. 

(6) Other events or conditions. 

Cal.—^In re Dobkin’s Estate, 100 P.2d 

1091, 38 Cal App 2d 276 
Md—Miller V. Horowitz, 191 A. 906, 
172 Md 419 

Minn.—^Bllingson v. State Bank of 
HojTCman, 234 N.W. 867, 182 Minn. 
510. 

Pa,—^Manone v. Culp. 39 A.2d 1, 350 
Pa. 319. 

Tex—^Bowers v. Bowers, Civ.App., 99 
S.W 2d 334, error dismissed. 

37 C.J. p 817 note 9'6 [a]-[g]. 

89. Cal—^Leonard v. Leonard, 70 P. 
1071, 7 CaLUnrep Cas. 99. 

37 C.J. p 819 note 96. 

90. Iowa.—^Hirtz v Koppes, 234 N 
W. 854, 212 Iowa 536—^Flack v 
Linden Bank, 228 N.W. 670, 211 
Iowa 15. 

Tex—^Bowers v. Bowers, Civ.App, 99 
S.W.'2d 334, error dismissed. 

Va.—^Beale v. Moore, 32 S.E.2d 696, 
183 Va. 619. 

37 C.J. p 819 note 97. 

91. Tex.—^Parsons v. Parsons. Civ 
App., 275 SW. 200, affirmed. Com. 
App , 284 S.W 933. 

37 C J. p 820 note 98. 

Contraot to pay prexiiiTUii.s 
Under contract to pay premiums 
on life Insurance policy, to be re¬ 
paid when policy was collected, cause 
of action did not arise until amount 
due on policy was collected, and lim- 
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pening of the contingency; otherwise the running 
of the statute will not be postponed.®* 

The question whether the right of action de¬ 
pends on a contingency must be determined from 
the intention of the parties, to be gathered from 
their agreement.®* If the time of performance is 
fixed, the cause of action accrues on a failure to 
perform at that time, notwithstanding other con¬ 
ditions mentioned in the agreement,®^ unless it is 
clear that the intention of the parties was oth¬ 
erwise.®* 

Where time not fixed. Where a contract pro¬ 
vides for the pa 3 mient of money on a condition but 
fixes no time for payment or for performance of 
the condition, the money becomes payable and the 
statute begins to run at the expiration of a rea¬ 
sonable time for the performance of the condi¬ 
tion.®* What is a reasonable time in such a case 
cannot be determined according to any precise rule 
but depends on the particular circumstances in- 
volved.®^ 

Where event has already happened. If when the 


contract is made the event has already happened the 
right of action accrues at once and the statute then 
begins to run.®* 

§ 132. — Death of Promisor as Contingen¬ 
cy 

a. In general 

b. Contract to make will 

a. In (General 

As a general rule, where a contract Is so framed 
that a right of action does not accrue to the prorpisee 
until the 'death of the promisor, the statute does not 
begin to run until that event happens. 

As a general rule, where a contract is so framed 
that a right of action does not accrue to the prom¬ 
isee until the death of the promisor, the statute 
does not begin to run until that event happens.®® 
Thus, where a contract for services provides for 
compensation to be pai(} after the death of the em¬ 
ployer or out of his estate after his death, the stat¬ 
ute of limitations does not begin to run against the 
employee's claim until the employer dies^ unless the 
employer in his lifetime repudiated the contract 


Itation did not begin ts run until 
such time.—^Parsons v. Parsons, su¬ 
pra. 

92. Mio—SIdwards v. Blch, App., ISO 
S.W. 415. 

37 C.J. p 820 note 93. 

93. Kan.—CoxpiiB Jiuds cited la 
Richard v. Kilbom, 95 F.'2d 545, 
548,160 Kan. 579‘. 

Tex.—^Robertson v. Cates, 12 S.W. 
54, 74 Tex. 408. 

94. Va.—Davis v. McMullen, 9 S.E. 
1095, 86 Va. 256. 

95. Tex.—^Robertson v. Cates, 12 S. 
W. 54, 74 Tex. 408. 

98. Pa—GeJlagher v. Silver Brook 
Coal Co, 61 Pa.Super. 1. 

37 C.J. p 820 note 4. 

97. N.C.—^Moore v. Greene County, 
87 N.C 209. 

98. N.C.—Eller v. Church, 28 S.E 
364, 121 N.C 269. 

37 C.J. p 820 note 6. 

99. Ind.—Logan v. Hite, US N.E.2d 
702, 214 Ind. 233. 

Kan.—Greenley v. Lilly, 127 P.2d 416, 
155 Kan. 683. 

La—Succession of Kretzer, 174 So. 
345, 187 La 247. 

Mich.—In re Heller's Estate, 284 N. 

W. 641, 2'88 Mich 49. 

Mo.—<^ln V. Bacon, 16 S.'W.2d 46. 

322 Mo. 435, 69 A.L.R. 1. 

Okl.—^Sowers v. Archer, 298 P. 695, 
148 Okl. 292. 

S C.—Corpus Juris cited la Aiken v. 
Welch, 28 S.E.2d 806, 807. 204 S.C. 
180. 

37 CJ p 820 note 7, | 


Particular applications of rule 
. (1) Where contract provided that 
plaintiff was to receive homestead of 
his parents on death of survivor of 
them provided he had maintained 
them throughout their lives, plaizi- 
tifl's cause of action did not mature 
until death of his mother subseguent 
to his father's death, and, where 
plamtilC commenced action within 
SIX years from time of mother's 
death, suit was not barred by six- 
year statute of Unutations, notwith¬ 
standing more than six years had 
lapsed since father's death.—Seitz v. 
Sitze, 10 N.W.2d 426, 215 Mmn. 452, 

(2) Where husband agreed to car¬ 
ry life Insurance, payable to wife, 
statute of limitations did not begin 
to run against claam of wife until 
husband's death, since wife had no 
power to sue until it appeared that 
the agreement had been broken by 
the failure to have a policy in force 
at death—^In re Linea-Weaver's Es¬ 
tate, 131 A 378, 284 Pa/ 384. 

(3) With respect to runmng of 
linutations, husband's indebtedness 
to wife on promise to repay loan 
when he finished paying indebted¬ 
ness to third person and that, if any¬ 
thing happened to him •before that 
occurred, wife should be < paid out of 
his estate, had not become due and 
payable and no right of action ac¬ 
crued to wife thereon until after 
husband's death, where indebtedness 
to third person was not discharged 
prior to such time.—Morrison v. 
Morrison, 4 S.E.2d 776, 174 Va. 68. 

(4) Other applications see 87 G.J. 
p 820 note 7 [c]-[f]. 
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1. Ariz.—Gold V. Killeen, 33 P.2d 
595, 44 Ariz. 29, 94 AJLi.R. 448. 
Cal.—Reeves v. Vallow, 104 P 2d 
1017, 16 Oal.2d >95—Sappa v. Ores- 
tetto, App., 177 P.2d 960—Belletich 

V. Pollock, App., 171 P2d 67— 
Collier V. Landram, 155 P.2d 652, 
87 Cal.App 2d 752—^Turell v. An¬ 
derson, 60 P.2d 906, 16 Cal.App 2d 
44'5—Seib V. Mitchell, 62 P.2d 281, 
10 Cal.App 2d 91—Warder v 
Hutchison, 281 P. 583, 69 Oal.App 
291. 

Pla—re Bhamhow's Estate, 15 So. 

2d 837, 163 Fla. 762. 

Ill.—^Schweickhardt v. Jokers, 250 
I11.APP 77—Switzer's Estate v. 
Gertenbach, 122 IlLApp. 26. 

Iowa.—Gardner v. Marguis, 275 N. 

W. 493, 224 Iowa 458 

Ky.—Mussinon's Adm'r v. Herrin, 67 
S.W.2d 710, 262 Ky. 496. 

La.—White v. Succession of Cande- 
bat, 29 So.2d 139, 210 La 995. 

Mich.—^Rezmer v. Rezmer, 278 NW. 

680, 283 Mich. 645. 

Minn.—^In re Superior's Estate, 300 
N.W. 398, 211 Minn. 108, stating 
California law. 

Mo.—Dalton v. Poinsett, App., 164 
S.W.2d 124. 

H.T.—In re Mason's Will, 236 N.T S. 
720, 134 Misc. 902. 

Ohio.—Creek v. Becker, App., 67 N. 
E2d 666. 

Pa—^In re Grierson's Estate, 48 A 2d 
102, 159 PaSuper. 421. 

Wls.—^In re Teynor's Estate, 284 N 
W. 344, 203 Wis. 869—In re Ed- 
winson's Estate, 218 N.W. 282, 192 
Wls. 556. 

87 C.J. p 821 note 8. 
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and prevented further rendition of the services, in 
which case a right of action to recover for the 
services rendered accrued at once and the statute 
began to run immediately^ at the option of the 
promisee.3 

b. Contract to Make Will 

As a general rule, where-a contract provides that the 
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promisor shall make a will In favor of the promisee, 
the statute of limitations does not begin to run until 
the death of the promisor. 

Where a contract provides that the promisor 
shall make a will in favor of the promisee or de¬ 
vise or bequeath property to him,^ as, for instance, 
by way of compensation for services,® the statute 
of limitations ordinarily does not begin to run uii- 


XJMITATIONa OF AOTIONB 


CoatlimoiiB coubraet 
Where one is to render services 
and is to be paid on death of person 
benefited, cessation of service caused 
by the capricious or wrongful acts 
of the person obligated to pay does 
not operate to prevent the contract 
from being a continuous one, within 
rule that the statute of limitations 
starts to run from date of termina¬ 
tion of the services.—^Lloyd v KLee- 
fisch, 120 P.2d 97, 48 OalApp2d 408. 
Implied contract 

Statute of limitations does not be- | 
gin to run against right to recover 
on implied contract for services ren¬ 
dered decedent until after decedent's 
death, where there Is evidence that 
payment for services was not to be 
made until after death.—In re Mun- 
ro's Estate, 295 K.W. >567, 296 Mich. 
80. 

2. Kan—^Engelbrecht v. Herrington, 
172 P. 716, 103 Kan. 21, iL.R.A. 
1918E 785. 

37 0.1. p 821 note *9. 
a Ariz—Gold V. Killeen. 83 P.2d 
696, 44 Ariz. 29, 94 A.Li.R. 448. 

37 C.J. p 321 note 10. 

Contract not renonnoed by promisee 
Where promisee went to live with, 
and work for. promisor on promise 
of pecuniary compensation on prom¬ 
isor’s death, limitation began to run 
when promisor died, not when prom¬ 
isor breached contract by discharg¬ 
ing promisee, where promisee did not 
renounce contract but held himself 
in readiness to perform.—Gold v. 
Killeen, supra. 

4, Ga.—Darnell ▼. Toney, 164 iSB. 

879, 41 Ga.App. 673 
Ky.—Story v. Story, 61 S.W. 279, 22 
Ky.L. 1731, rehearing denied 62 S. 
W. 865, 22 KyiL. 1869. 

Mo.—Roth V Roth, 104 S.W,2d 814, 
814 Mo 1043. 

Mont.—Gravelin v. Poner, 250 P. 823, 
77 Mont. 260. 

IT.T.—^In re Bardin’s Will, 207 N.T.S. 
405, 211 App.Div. 291, amended In 
re Bardin. 211 N.Y S. 943. 213 App. 
Div. 843—Allen v. Payson, 11 N.T. 
S.2d 28, 170 Misc. 759—McCormack 
V. Halstead. 231 NY.S. 213, 132 
Misc 916. 

Okl.—^Poole V. Janovy. 268 P. 291, 181 
Okl. 219. 

Tex.—Scott v. Walker, 170 S.W 2d 
718, 141 Tex, 181. 

Va—Wheatley v. Stapleton. 144 S.E 
471, 151 Va. 296. 

87 G J. p 821 notes 12->14. 


Contract of hnsbaaid and wife 

(1) Period of limitations did not 
commence to run against action on 
contract of husband and wife to de¬ 
vise property until wife's death sub- 
seoLuent to that of husband—^Kisor 
V. Litzenberg, 212 N.W. 843. 208 Iowa 
1183. 

(2) Where wife agreed that if hus¬ 

band would make will leaving all his 
property to wife she would make 
will leaving property to certain ben¬ 
eficiaries, when on her death wife 
failed to leave last will in accord¬ 
ance with agreement, she then 
breached agreement and right of per¬ 
son who should have been named 
beneficiary to relief thereupon ac¬ 
crued, as against contention that the 
cause of action accrued when wife, 
after husband’s death, changed will 
and that cause of action was barred 
by limitation.—Allen v. Payson, 11 
hr.T.S.2d 28. 170 Misc. 759. | 

Mere expressions of intenition to 
make a legacy in favor of the credi¬ 
tor, but not rising to the character 
of an agreement to postpone payment 
of the claim, do not suspend pre¬ 
scription.—Adams’ Adm’rs v. Adams, 
95 S W 2d 31, 264 Ky. 6413—37 C.J. p 
821 note 12 [&]• 

Absence of express contract 

(1) In the absence of an express 
contract by one to pay at his death 
for personal services rendered him, 
the recovery for services is limited 
to the services performed within six 
years prior to his death unless there 
has been payment, acknowledgment, 
or new promise to take the earlier 
Items for services out of the statute 
of limitations.—Hull v. Thomas, 74 
A. 925, 82 Conn 647. 

(2) Where one seeking to recover 
for services rendered to deceased 
during his lifetime under alleged 
oral agreement by deceased to devise 
realty failed to establish agreement, 
he was entitled to compensation only 
for services rendered within two 
years from time action was brought 
because of two year limitation stat¬ 
ute.—Scott v. Walker, 170 S.W 2d 
718, 141 Tex. 181. 

6. Cal.—^Armstrong v. Kline, 149 P 
2d 445, 64 Cal.App.2d 704—^Demar^ 
tini V Katz, 120 P.2d 944, 49 Cal 
App.2d 67—^Manford v. Goats, 45 
P.2d 396, 6 CalApp.2d 743—^Burr 
V Floyd, 81 P.2d 402, 187 Cal.App. 
682 . 


Conn.—^Foley v. Coggins’ Estate, 183 
A. 25. 121 Conn 97. 

Ga.—^Banks v. Howard, 43 SE 438, 
118 Ga 94. 

Ky—^Troxel v. Childers, 187 S W 2d 
264, 299 Ky. 710—Haralambo’s 

Adm’r v. Christopher, 36 S.W 2d 
385, 237 Ky. 679—^Kellum v. Brown¬ 
ing’s Adm’r, 21 S W.2d 459, 231 Ky. 
808. 

La—Succession of Joublanc, '5 So.3d 
762, 199 La. 250—Succession of 
Oliver, 1615 So. 318, 184 La 26— 
•Succession of Berthclot, App, 24 
So 2d 185. 

Mass—Hatley v. Killion, 41 NE2d 
44, 311 Mass. 293—Tower v. Jen- 
ney, 181 NE. 123, 279 Mass 208— 
Raine v Shea, 156 NE 541, 250 
Mass. 412. 

Miss—^Ellis V. Berry, 110 So. 211, 
145 Miss. 652. 

Mo —^Mittendorf v. Koeller, App, 145 
S.W 2d 470—^Balsano v. Madden, 
App, 138 S.W 2d 660. 

N.T.—Bair v. Hager, 90 N.Y.S. 27. 97 
AppDiv. 358—^Patterson v. Patter¬ 
son, 113 Johns. 379. 

NTC—^Neal v. Wachovia Bank & 
Trust Co, 29 S E 2d 206, 224 N.C. 
103—^Lipe V. Houck, 88 S.E, 297, 
128 NC. 116. 

Okl—^Poole V. Janovy, 268 P. 291, 131 
Okl. 219 

Pa.—^In re Schoenbachler’s Estate, 
165 A. 505, 310 Pa. 39*6—Conkle v. 
Byers’ Ex’r, 127 A. '848, 282 Pa 
875—White v. Aka, 2 PaDlst. & 
Co. 674—Szusla v. Krawiec, Com. 
PI, 34 LuzLegRcg. 61, allirmcd 
19 A.2d 496, 144 Pa Super. 630— 
In re Ritter’s Estate, Orph., 69 
York LegRec 21 

Tex—Scott V Walker, 170 S.W 2d 
718, 141 Tex. 181—^Moore v. Rice, 
Civ App, 110 SW2d 973—Gray v 
Cheatham, Civ App, >52 SW2d 762 
—Raycraft v Johnston, 93 S W. 
237, 41 TexCiv.App. 466, error re¬ 
fused—West V. Clark, 66 S W. 216, 
28 Tex Civ.App 1 

Va.—Ricks v. Sumler, 19 S.E 2d 880, 
179 Va. 671. 

W.Va.—^In re Scott's Estate, 9 SE.2d 
>528, 122 W.Va. 852. 

37 C.J. p 821 note 14.' 

Promise of oompensatlon for past 
services 

Past services which do not appear 
to have been performed as a gratuity 
will support a promise to pay for 
them by testamentary provisions or 
out of the promisor’s estate, so as to 
•prevent the running of the statute 
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til the death of the promisor. However, in the 
case of a continuing contract, the rule may not 
apply, at the election of the promisee,® where the 
contract is mutually abandoned,^ or an actionable 
breach occurs in the lifetime of the promisor,® 
as where the promisor repudiates the contract and 
prevents further performance by the promisee, thus 
giving an immediate right of action and setting the 
statute in motion from that date.® It has been 
held that the statute of limitations does not run 
against an action on a contract to make a will de¬ 
vising property to plaintiff until the appointment 
of an administrator of decedent.^® 

§ 133. Contracts of Employment in General 

A cause of action for a breach of contract of em¬ 
ployment accrues and the statute of limitations begins to 
run at the time the breach occurs. When the right to 


§ 183 

recover compensation for services accrues and the stat¬ 
ute of limitations begins to run usually depends on the 
nature and terms of the particular contract of employ¬ 
ment Involved. 

A cause of action for a breach of a contract of 
employment accrues and the statute of limitations 
begins to run at the time the breach occurs, but 
not before that time.^i Where a contract of em¬ 
ployment provides for compensation when the work 
shall be completed, the employee's cause of action to 
recover his compensation accrues at the completion 
of the work, and the statute begins to run against 
him from that time.i® Where a person is hired by 
the week, month, or year, his right to compensa¬ 
tion accrues at the end of each week, month, or 
year, and the statute then begins to run, and he 
can recover only what has accrued within the stat¬ 
utory period before the commencement of his ac- 


untn the promisor's death, for the 
subsequent promise implies that the 
services were rendered on a previous 
request 

Iowa—^Bennett v. Lutz, 93 NW. 238, 
119 Iowa 215. 

Wis.—Jilson V. Gilbert, 26 Wis 687, 
7 AmR 100. 

Specific peifonuaaoe 

Suit against Intestate's administra¬ 
tor for specific performance of oral 
contract to will intestate's property 
to plaintiff, subject to life estate in 
Intestate's sister, was not barred, 
where brought within two years aft¬ 
er death of Intestate's sister, and 
where intestate's estate owed no 
debts and Intestate’s sole heirs 
waived their rights of inheritance In 
favor of plaintiff and ratified oral 
contract—^Harp v McGehee, 177 S, 
E. 244, 179 Ga. 836 

Oral promise to devise realty 

(1) Where there is an oral, and 
consequently void, promise to devise 
realty as consideration for services, 
cause of action for reasonable value 
of services accrues and statute of 
limitations begins to run when serv¬ 
ices are rendered—In re Goyk's Es¬ 
tate. 267 NW 448, 216 Wis 462— 
Murphy v. Burns, 267 NW. 136, 216 
Wis 248—37 CJ p 821 note l-S [a], 

(2) Where decedent orally prom¬ 
ised to devise realty In consideration 
of services rendered, claim for serv¬ 
ices rendered prior to period of six 
years before decedent's death was 
held barred by limitation where there 
was nothing to show existence be¬ 
tween parties of open and mutual ac¬ 
count so as to take case out of stat¬ 
ute.—Murphy v. Burns, 267 N.W, 
136, 216 Wis. 248. 

e. N.T.—Ga Nun v. Palmer. 96 NB 
99, 202 N.Y. 483, 86 L.R.A,N.S.. 
922. 

37 CJ p 822 note 18. 
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7- Cal.—^Long v. Rumsey, 84 P.2d 
146, 12 Cal 2d 334—Sonnlcksen v. 
Sonnicksen's Estate, 78 P.2d 646, 
23 OahApp 2d 480. 

NC.—^McCurry v. Purgason, 87 SE 
214, 170 N.C. 463, Ann Cas.l918A 
907. 

8. Ill.—Henson v. Neumann, 8 N.E. 
2d 110, 286 I11.APP. 197. 

Miss —Carter v. Witherspoon, 126 So 
388, 166 Miss. 697. 

Okl—Muir V. Shick, 108 P2d 544, 
188 Okl. 331. 

37 O.J. p 822 note 16. 

9. Okl.—^Mulr V. Shick, supra— 
Smith V. (Long, 83 P.2d 167, 183 
Okl 441. 

Pa.—White V. Aka, 2 PsuDlst. & Co. 
674. 

37 CJ. p 832 note 17—68 CJ. p 697 
note 83. 

10. Ohio—Southward v. Curzon, 82 
Ohio Cir Ct .N.S., 269. 

•37 C.J. p 822 note 19. 

11. U.S—Taylor v. Tulsa Tribune 
Co, C.-C.A.Okl., 136 F.2d 981—Falk 
V Levine, D.C.Mas8., 66 F.Supp 
700. 

Mich—^Barry v. Detroit Terminal R 
Co. 11 N.W.2d 867, 307 Mich. 226. 
Mo—^Baron v. Hum, 164 SW2d 810, 
349 Mo 1202, 142 A.LR. 787— 
McIntyre v. Kansas City, 171 iS.W. 
2d 806, 237 Mo.App 1178—Sparks 
V. Thompson, App, 161 S.W2d 977. 
Tex—^Matlock v. Gulf, C. & S F. Ry. 
Co., Civ.App., 70 S.W.2d 279, error 
dismissed. 

Agreement as to corporate stock 

A cause of action based on written 
agreement under which plaintiff was 
to obtain corporate stock for his 
service in development of a plastic 
machine would not accrue until a 
breach occurred, whether complaint 
was construed as action on express 
agreement or on an implied contract 
for services rendered. Thus a cause 
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of action for breach of contract in 
failing to deliver stock accrued when 
plaintiff was told that he must ad¬ 
vance more money to retain Interest 
In enterprise.—^Falk v. (Levine, DC 
Mass., 66 F.Supp. 700. 

Date of wrongfnl discharge 

Railroad telegrapher's cause of ac¬ 
tion for breach of contract of em¬ 
ployment accrued on date of his al¬ 
leged wrongful discharge —^Howard 
V Chicago, B & Q R. Co, C C A Neb, 
14*6 F.2d 316, certiorari denied 66 S 
Ct. 1028, 324 ITS 879, 89 LEd. 1431. 
rehearing denied 66 S Ct. 1191, 326 TT 
S. 894, 89 LEd. 2005 

Xilfetime enqdoyment contract 

(1) It has been held that an em¬ 
ployee's right of action for breach 
of alleged contract for lifetime em¬ 
ployment accrued, with respect to 
running of limitations, when em¬ 
ployee was advised by a foreman 
that he was to be laid off, even 
though employee allegedly never re¬ 
ceived actual notice of discontinu¬ 
ance of bis employment—Joyce v 
Grand Trunk Western H Co., 289 N. 
W 270, 291 Mich. 430. 

(2) It has also been held that 
cause of action for whole damages 
resulting from breach of lifetime 
employment contract accrues when 
there is absolute refusal of employer 
to perform promise and employee 
elects to treat contract at an end, 
and not at time of original and sup¬ 
posed temporary discharge.—^Mat- 
lock V Gulf, C. & S F. Ry Co., Tex 
Civ.App., 70 S.W.2d 279, error dis¬ 
missed. 

12. Cal—Turell v. Anderson, 60 P. 

2d 906, 16 Cal App 2d 446. 

Ill.—Simon V. Green, 30 N.E2d 770, 

307 IlLApp. 643—Block v. W W. 

Kimball Co., 27 N.B 2d 481. 805 HI. 

App 492. 

87 C J p 322 note 22. 
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This principle applies to an officer of a 
corporation^^ and to a policeman suing for sal- 
arylS 

Entire and severable contracts. As against a 
cause of action to recover compensation for serv¬ 
ices rendered under an entire, indivisible contract, 
the statute begins to run when, and only when, the 
services are terminated or the work is completed 
although the work may consist of numerous parts 
or items^^ and although the contract provides that 
the compensation shall be made at stated inter- 
vals^^ or in installments.^* This rule applies where 
the employer prevents further rendition of serv¬ 
ices, as by discharging the employee^* or renounc¬ 
ing the contract.^® Where such an entire contract 
is abandoned by the parties before completion, and 


the employee sues on a quantum meruit, it has been 
held, on the one hand, that the statute begins to 
run only from the time of the last item of service 
renderei^i and, on the other hand, that it runs 
against each item of service from the time of its 
rendition.22 Where the contract of employment 
embraces several distinct items of service which 
can be and are separately performed and the com¬ 
pensation for each is settled and apportioned, the 
contract is severable, not entire, and as to each 
item a cause of action accrues and the statute be¬ 
gins to run when that particular service is ren¬ 
dered** unless this woubl be an unreasonable con¬ 
struction of the contract*^ 

Payment on condition or contingency; demand. 
Where a contract of employment provides that 


la U.S.—^Taylor v. Tulsa Tribune 
Co. C.aA.Okl., 136 F.2d 9<81. 

Cal—Corato v. Corato's Slatate, 255 
P. 825, 201 CaL 15*5—Collier v. 
Landram, 155 P.2d 652, 67 Oal A;pp. 
2d 752—Carrasco v. Greco Canning: 
Co . 137 P.2d 463, 153 Cal App 2d 6713 
—^Turell V. Anderson, 60 P.2d 906, 
16 CalApp 2d 445 

lowa^—Sammon v. Roach, 235 N.W. 
78, 211 Iowa 1104. 

Kan.—Cozpiui Otuds cited In Sturgis 
V. Kansas City, 100 F.2d 661, 665, 
161 Eian 658. 

Okl.—-Brown v. Wrlg:litsman, 51 P. 
2d 761, 175 Okl. 189—<€ozpiui Jnils 
dted in Crescent Oil Co. y Brum- 
ley, 37 P.2d 593, >595, 169 Okl 462. 
Or.—Oozpns JTiuls cited In. Fullerton 
V. Lamm, 163 P.2d 941, 950, 177 Or. 
655, adhered to and rehearing: de¬ 
nied 165 P.2d 63, 177 Or. 655. 

Tenn.—Draper y. Putnam County, 
166 S.W2d 348, 25 TennApp. 269. 
Wash.—Oensman v. West Coast 
Power Co.. 101 P.2d 316, 3 Wash 2d 
404—State ex rel. Bradford y. 
King County, 85 P.2d 670, 197 
Wash. '898. 

37 C J. p 322 note 28. 

Addltionai coupeiuiation 
Where oral contract provided for 
payment to employee of additional 
amount per month to he held for em¬ 
ployee pending: demand, two-year 
statute of limitations commenced to 
run Immediately on accru^ of each 
installment without demand.-^ar- 
rasco y. Greco Canning: Co., 137 P.2d 
463, 58 Cal.App.2d 673. 

Overtime compeiisatloB. 

The right to overtime compensa¬ 
tion accrues and the statute of'limi¬ 
tations heglns to run at the next 
regular pay day following the period 
in which the overtime services were 
rendered.—^Reid v. ,Solar Corp, DC. 
Iowa, 69 (P.Supp. 626—^Barrett v Na¬ 
tional Malleable & Steel Castings Co., 
D.CPa, 68 F.Supp. 410—^Keen v. 
Mid-Contment Petroleum Corp, DC. 


Iowa, 63 F Supp. 120—Smith v. Con¬ 
tinental Oil Co., DC.N.T.. 59 F.Supp. 
91. 

14. Iowa—Porter v. Chicago, I. & 
D. R. Co, 68 N.W. 724, 99 Iowa 
3>51. 

>37 C.J. p 823 note 24. 

15. Tex—^Paris v. Oabiness, 98 S.W. 
926, 44 Tex Civ App. 587. 

37 C.J. p 823 note 25. 

16. XLS.—^Potts V. Vlllag:e of Kav- 
erstraw, C.C.A.N.Y., 93 F.2d 50>6 

Cal—Johnstone v. F A J Mfg. Co, 
114 P.2d 65'8, 45 CalAPp2d 586— 
Turell V. Anderson, 60 P.2d 906, 16 
Oal.App.2d 446—Dupuy v. Board of 
Education of City and County of 
San Francisco, 289 P. 689, 106 Cal. 
App. 533. 

Ga—Corpus Jnxis quoted la Burns 
V, Mitchell, 191 SE. 870, 55 Ga. 
App. 862. 

Md.—lOorpus Jnxis olted ia Vincent 
V. Palmer, 19 A.2d 183, 139, 179 Md. 
86'5. 

Mo.—^Barnes v. Boatmen’s Nat. Bank 
of St Louis, 156 S.W.2d 597, 34'8 
Mo. 1032. 

N.J.—^Rablnowltz v. Massachusetts 
Bonding & Insurance Co, 197 A. 
44, 119 N.J.Law 552. 

N.T—^In re McKnight’s Estate, 83 N. 

TS.2d 449, 268 App Div. 1024. 

87 C.J. p 828 note 26. 

Single eoniploymeiit 
Where psychiatrist was employed 
under written contract by adminis¬ 
tratrices to render services as expert 
in litigation to recover assets of de¬ 
cedent's estate, but executor subse¬ 
quently displaced administratrices as 
personal representative of estate, the 
fact that psychiatrist in action 
against executor for compensation 
for services rendered elected to sub¬ 
mit his case on quantum meruit did 
not have the effect of changing a 
single emplosrment under the con¬ 
tract into a number of employments, i 

so 


but as respects accrual of cause of 
action psychiatrist's demand was for 
a series of services performed under 
a single employment—^Barnes v 
Boatmen’s Nat. Bank of St. Louis, 
156 S.W.2d 697, 343 Ma 1032. 

17. Ga —Corpus Juris quoted in 
Burns v. Mitchell, 191 SE. 870, 55 
GaApp. 862. 

37 C.J. p 823 note 27. 

!& Qa —OorpuM Juris quoted in 
Bums v Mitchell, 191 SB. 870, 6'5 
GaApp. 862 
37 O.J. p *828 note 28 

19. Ind—^Toni v Elingan & Co., 16 
NE2d 80, 214 Ind 611. 

37 C J. p 823 note 29. 

£lfe employment contract 
The right of action on employer’s 
contract to give injured employee 
life employment, in consideration of 
release of claim for damages for per¬ 
sonal injuries, did not accrue until a 
breach of the contract by his dis¬ 
charge —Toni y. Kingan & >00., supra. 

aOi Tex.—Stevens v. Lee, 8 6 W 
40, 70 Tex. 279. 

21. Del.—^Rodman y. Woolman, 7 
Del. 581 

Ind—^McKinney y. Springer, 8 Ind 
59, 54 Am.D. 470. 

22. Ill—^Schillo V. McEwen, 90 Ill 
• 77. 

23. Cal.—Johnstone v. E & J Mfg. 
Co, 114 P.2d 658, 45 Cal App 2d 
5.86. 

Kan—(Sturgis v. Kansas City, 100 P. 

2d 651, 151 Kan. 658. 

N.T —^In re McCormick’s Estate, 8 N. 

YS.2d 179, 169 Misc. 672. 

Wash.—<Soiinu JtLrls quoted in Per¬ 
ry V. lEIillncian. 280 P. 846, 849, 163 
Wash 689. 

37 C J. p 828 note 33. 

24. N.Y.—Shafer v. Pratt, 80 N.Y.S. 
109, 79 App Div 447. 

87 C.J. p 828 note 84. 
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compensation is to be paid on the happening of a 
certain event or the fulfillment of a certain con¬ 
dition, a cause of action for compensation accrues 
and the statute of limitations begins to run on the 
happening of such event or the fulfillment of such 
condition, but not until that time.25 Where a de¬ 
mand for payment and a refusal are necessary be¬ 
fore a" cause of action accrues, the statute of limi¬ 
tations does not begin to run until such demand 
and rpfusal of payment.^® 

Time for payment not fixed. If the contract of 
employment does not fix any time for pajnnent, the 
general rule, in the absence of construction of the 


agreement to the contrary,®^ is that the statute be¬ 
gins to run when the work is completed,2® and not 
sooner,^® for the promise to pay continues up to 
the time the work is finished.®® 

Indefinite contracL Where services are rendered 
for a long period of time under an agfreement whol¬ 
ly indefinite with regard to the period of employ¬ 
ment and the mode or rate of compensation, the 
decisions are in conflict as to when the statute be¬ 
gins to operate.®! In some jurisdictions the rule 
in such cases is that the contract is a continuing 
one, and that the employee’s right of action accrues 
and the statute begins to run when, and only when. 


25. Ga—Georgia Wholesale Co. v 
DownSf 4 S.E.2d 107, 60 Ga.App 
•441. 

ICan.—^Brlney v. Toews, '9'5 P.2d 865* 
160 Kan 489. 

La—^Freiman v. Parish of Lafayette* 
App, 177 So. .377. 

—^Edwards v. Bethany Hospital* 
App. 148 S.W.2d 97. 

Wis.—^Van Ryn v. Rock County, 247 
H.W. '848. 211 Wis. 678. 

37 C.J p 818 note 9*5 [g] <1), (2). 
Promise to he performed on condi¬ 
tion or contingency generally see 
supra S 131. 

Services la. appraislag property 
Where payment for services ren¬ 
dered In appraising property to he 
condemned was not to be made until 
the case had been completed* and* 
after plaintiff made the appraisal in 
19i31, condemnation proceedings were 
held In abeyance and verdict was not 
confirmed until June 29. 1937, plain- 
tifCs cause of action then accrued 
and suit started some two and one- 
half years thereafter was not barred 
by six-year limitation statute.—Ely 
V. City of Detroit* 10 N.W 2d 892, 306 
Mich. 800. 

26L Tex.—Condor Petroleum Co. v- 
Greene, Civ.App., 164 S.W.2d 713* 
error refused. 

Vt—^Mayhew v. Felton, 98 A. 900* 90 
Vt. 370. 

27. WflT, —Cooepus Jnxls Quoted ia. 
Cole V. Emerson* 1 P.2d 249* 2'50* 
133 Kan. 442. 

]^o.—Schlueter v. Albert* 89 Mo.APP- 
154. 

28. U.S.—Withers V. U. S, 69 Ct.Cl. 
684. 

Cal —Ough V. Ansonia Oil Co.* 279 P. 

481, 99 Cal App. 769. 

DO.—Howard University v Cassell* 
126 F.2d 6* 76 U S.App.D C 7(5* cer¬ 
tiorari denied Cassell v. Howard 
University, 62 S.Ct. 1046* 316 U.S 
675* 86 L.Ed. 1749* rehearing de¬ 
nied 62 S.Ct. 1274* 316 U S. 711* 86 
LEd. 1777. 

IlL—Galeener v. Hessel* 87 N.E.2d 
673, 311 Ill App. 664—^Hart v. Dun¬ 
can, 29 ]Sr.E2d 868, 807 llLApp. 237 
—^Harry Goldstine Realty Co. v 


City of Chicago* 29 N.B 2d 283* 306 
Ill.App 6'36. 

TTaw- —Heme v. First Trust Co. of 
Wichita* 41 P.2d 767, 141 BAn 370 
—Ooxpus Juris Q,iioted in Cole v. 
Emerson. 1 P.2d 24*9, 250* ISd Kan. 
442. 

Minn.—^In re Judicial Ditch No. 4, 
Murray County, 200 NW. 833* 161 
Minn. 66. 

NT—Harmon v Alfred Peats Oo.* 
lo4 N.B. 314, 243 N.T. 473-—Hart 
V. Cowdin* 273 N.T.S. 141* 242 App. 
Div. 702. affirmed 195 N.E. 159* 266 
N.T 472. 

Pa.—Benton* to Use of Burger v 
Claar* 178 A 620* 118 Pa.Super. 
229. 

Tex.—City of Houston v. Finn* 161 
S W 2d 776, 139 Tex. Ill—^Parks v. 
Kelley* Civ App, 147 S.W.2d 821. 
87 C J. p '824 note 36. 

Demaad delayed 

Where oral agreement to pay 
plaintiff a bonus for painting houses 
was made In March* 1937, without | 
I fixing time for payment, and there -1 
I after plaintiff* because of defendant’s i 
reQuest that he delay collection of ] 
bonus until defendant became estab-1 
lished in the building business, de-| 
layed demanding that bonus be paid 
until July* 1939* action commenced 
Febr. 26* 1940* for recovery of bonus 
was not barred by limitations.— 
Langdon v. Langdon, 117 P.2d 371* 47 
Cal App 2d 28. 

Avohlteot 

(1) Architect’s action against city 
to recover reasonable value of pre¬ 
liminary plans cmd specifications 
prepared at request of mayor with 
knowledge and approval of commis¬ 
sion and used in connection with ap¬ 
plication for P. W. A grant to con¬ 
struct and equip city hall was barred 
by two-year statute of limitations, 
where suit was commenced within 
two years after P. W. A grant was 
made but not until more than two 
years after all such plans and speci¬ 
fications had been furnished to* and 
accepted by* city* since the cause of 
action accrued when plans and speci¬ 
fications were furnished to, and ac¬ 
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cepted by* city* and such time of 
accrual was not affected by custom 
in force at the time that architects* 
fees were not due until such P. W. A. 
grant should be actually made.—City 
of Houston V. Finn, 161 lSW.2d 776, 
139 Tex. 111. 

(2) The cause of action of an ar¬ 
chitect for compensation for his 
services in designing a building and 
superintending its construction ac¬ 
crues when he approves the final bill 
of the contractors* when it will be 
presumed the work was completed, 
and not later* when he sends in a bill 
for his services; and the statute of 
limitations begins to run from the 
date of such approval* and not from 
the date of the presentation of his 
bill.—^Homblower v George Wash¬ 
ington Univ., 81 App.D.C. 64, 14 Ann. 
•Cas. 696. 

89. Kan.—Corpus Jaxis quoted in 
Cole v. Emerson* 1 P.2d 249, 250* 
133 Kan. 442. 

37 'C J. p 824 note '87. 

Per cent of net profits 
Where employer* agreeing to pay 
employee stated per cent of employ¬ 
er's net profits, did not specify when 
he would pay employee’s share there¬ 
of, but considered possibility that 
employee might eventually become 
vital factor and shareholder in em¬ 
ployer's business and assured him 
that profit-sharing agreement would 
remain in force as long as employ¬ 
ment continued* limitations do not 
run against employee's claim for 
such share until accounting is made 
by employer or employee’s services 
are ended —Vincent v. Palmer* 19 A 
2d 1813* 179 Md. 3'65. 

30. Tg'an. —CoxpUS JUllS QUOted iB 
Cole V. Emerson, 1 P.2d 249, 250* 
133 Kan. 442 

37 C J. p 824 note 38. 

31. Idaho—^McCarthy v. Paris, 267 
P. 282, 46 Idaho 165. 

Okl.—McFeeters v. Cecil, 60 P 2d 801* 
177 Okl. 464. 

Or—Officer v. Cummings* 272 P. 273, 
127 Or 320. 

37 C.J. p 824 note 40. 
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the services are fully performed or the employment 
otherwise terminated,32 m the absence of a general 
usage to the contrary,S3 and it is immaterial wheth¬ 
er the contract for the services is express or im- 
plied.S4 On the other hand, it has been held that 
in such cases the law implies a promise to pay for 
the services as they are rendered, so that an action 
may be brought at any time during the course of 
their rendition, and hence that no recovery can be 
had for services rendered more than the statutory 
period before an action is broughtSB Still another 


rule is that, where services are performed tmder a 
general hiring without any express agreement as to 
the time or measure of compensation or the term 
of employment, and the services continue for a 
series of years, no payments being made, the law, 
for the purpose of determining when the statute 
begins to run, will not imply an agreement that the 
payment of compensation shall be postponed to the 
termination of the employment, but will regard the 
hiring as from year to year and the wages as pay¬ 
able at the same time,^^ unless the course of deal- 


Z2. Arlz.—Gold V. x:illeen, 83 P.2d 
5915 . 44 Anz. 29, 94 AL.H. 448. 
Cal.—^Moore v. Spremo, 164 P 2d 640, 
72 Cal.App 2d 324—-Wescoatt v. 
Meeker. 147 P.2d 41. 63 CalApip.2d 
618—Johnstone t. H & J Mfg. Co., 
114 P.2d *658. 45 CalApp2d 586— 
Mitchell V. Towne, 87 P2d 908. 31 
Cal.App.2d 259—Wax v. Adair, 60 
P.2d 904. 16 Cal-Ap-p 2d 904—Robin¬ 
son V. Chapman, 276 P. 1081. 98 
Cal.App 27>8. 

DC.—Lalley v. Escoett. 146 !F2d 667. 

79 U.SAPP.D.C. 300. 

Idaho.—Hubbard v- Ball. 81 P 2d 73, 
69 Idaho 78—Corpus Juris dted In 
McCarthy v. Paris, 267 P. 232, 2i33. 
46 Idaho 165. 

Ind.—Witt V. Witt. 12 N.H.2d 1018. 
105 IndApp. 415—Harmon v. 

Smltch, 167 N-E. 284, 86 IndLApp. 
527 , motion denied liPS N.E. 627. 
86 IndApp. *527. 

Kan.—Hill v. Grand Lodsre. I. O. O. 
P. of Kansas, 138 P2d 438, 167 
^Ean. 34-><3ole v. Emerson, 1 P.2d 
249. 138 Kan. 442. 

Minn.—^In re Superior’s Estate. 800 
N.W. 393, 211 Minn. 108, statins 
Califomila rule. 

Neb.—^In re Baker's Estate, 14 N.W. 
2d 685. 144 Neb. 797. 165 A.L.B. 
950—^In re Shade's Estate. 283 N. 
W. 851. 136 Neb. 712—Phifer v. 
Phifer's Estate, 199 N.W. 611. 112 
Neb. 327. 

Or.—Corpus Juris cited In Officer v. 
Cummings. 272 P. 278, 274. 127 Or. 
320—^Brennen v. Derby. 266 P. 425, 
124 Or 574. 

Wash.—^Trethewey v. Green River 
Gorge, 136 P.2d 999. 17 Wa8h.2d 
697. ' 

37 C j. p 824 note 41. 

Continuous contract and servloos 

(1) The contract and services or¬ 
dinarily must be continuous. 

D.C.—^Howard University v. Cassell. 
126 P.2d 6, 76 US.APPD.C. 76, cer¬ 
tiorari denied Cassell v. Howard 
University. 62 S Ct. 1046. 816 U.S. 
675. 86 IjEd. 1749, rehearing de¬ 
nied 62 S.'Ct 1274, 316 U.S. 711. 86 
L.,Ed 1777. 

Mo.—^Thomas v. Fitzgerald's Estate. 

App., 297 «.W. 425. 

37 O.J. p 324 note 41 [d]. 

(2) The word “continuously", as 
used in rule that limitation period^ 


does not commence until termina¬ 
tion of services rendered continuous¬ 
ly to another at other's special in- 
stajice and reauest on an oral agree¬ 
ment that payment is to be made at 
termination of services, means with 
continuity or continuation, unbroken- 
ly. uninterruptedly, without inter¬ 
mission or cessation, without inter¬ 
vening time, implying an unbroken 
secLuence—^Belletich v. Pollock, 171 
P.2d 157 , 75 Oal App.2d 142. 

(8) It has been held that the stat¬ 
ute of limitations did not begin to 
run against cause of action for serv¬ 
ices rendered decedent during his 
lifetime under agreement that the 
services would be paid for. until 
death of decedent, where plaintiff 
was at all times willing to perform 
the services, notwithstanding tem¬ 
porary cessation of the services for 
six-month period without fault of 
the plaintiff, and caused by wrongful 
temporary discharge of plaintiff by 
the decedent.—^Lloyd v. Kleeflsch. 120 
P.2d 97. 48 Oal.App.2d 408. 

Death of promisor 

(1) Where continuous personal 
services are performed under an ex¬ 
press agreement for compensation on 
termination thereof, the statute of 
limitations does not commence to 
run until termination of the services 
which IS usually on the death of the 
promisor. 

Cal.—Winder v Winder, 114 P.2d 847, 
18 Cal.2d 12$, 144 AL.R. 935— 
Belletich v. Pollock, 171 P.2d 67. 
■75 Cal App 2d 142—^Beard v. Mel¬ 
vin. 140 P.2d 720, 60 Cal.App2d 
421—Lloyd V. Kleeflsch. 120 P2d 
97, 48 Cal.App 2d 40'S. 

Neh—^In re Baker's Estate, 14 N.W. 
2d 58!5, 144 Neh. 797. 165 AJL.R. 
950. 

Or.—re McKinney's Estate, 149 P. 

2d 976, 175 Or. L 
37 C.T. p 824 note 41 [c]. 

(2) Contract providing for pay¬ 
ment of compensation after death of 
employer see supra 9 182 a. 

Compensation fixed 
The same rule has been held to 
apply where services are rendered 
under a contract which, although in¬ 
definite as to the period of employ¬ 
ment, fixes the rate of compensa- 
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tlon at a certain sum per week or 
month. 

Ind.—^Harmon v. Smitch, 1'57 N B. 
284. 86 Ind.App. 527. motion de¬ 
nied 158 N.E. 627. 86 Ind.App. 327. 
N.H.—^Dedes v. Dedes, 39 A.2d 18. 93 
NH. 216. 

Wash—^Ah How v. Furth, 43 P. 639, 
13 Wash. 550 

33. Ind—Harmon v. Smitch, 157 N. 
E. 284. 86 Ind.App. 527, motion de¬ 
nied 158 NE 627. 86 IndApp. 627 

Kan—Cole v Emerson, 1 P 2d 249, 
133 Kan. 442—Grisham v. Lee. 60 
P. 312, 61 Kan. 533. 

37 C.J. p 825 note 42. 

34. Cal.—^Demartinl v. Katz. 120 P. 
2d 944, 49 Cal App,2d 67—John¬ 
stone V. E. & J. Mfg. Co. 114 P.2d 
658, 45 Cal App 2d 686—Mitchell v 
Towne. 27 P 2d 908. 81 Cal.App.2d 
259. 

Or.—^In re McKinney's Estate, 149 P 
2d 976. 175 Or. 1. 

37 C.J. p 825 note 43. 

ServLoes for decedent 
Where the law implies a promise 
to pay for services rendered decedent 
at termination of the services, and 
the services are rendered continuous¬ 
ly until decedent's death, a cause of 
action for the services does not arise 
until the day of decedent's death, and 
the statute of limitations does not 
bar any part of the period of contin¬ 
uous services—Wescoatt v. Meeker, 
147 P.2d 41. 63 Cal.App.2d 618—Lloyd 
V. Kleeflsch. 120 P 2d 97, 48 CaLApp 
2d 408—Wax v. Adair, 60 P.2d 904. 
16 Cal.App.2d 393—^Laurltsen v. Gold¬ 
smith, 279 P. 168, 99 CaLApp. 671. 

35. N C.—Phillips v. Penland. 147 S. 
E. 731, 196 N.C 425. 

Pa.—^In re Porter's Estate, 167 A 
490, 110 Pa Super. |27—^In re 

Koonce's Estate, 161 A. 678, 105 
Pa.Super. 639. 

37 O.J. p 826 note 44. 

Claim agaiiLBt decedent’s estate 
for wages, earned by his housekeep¬ 
er over six years before filing of ad¬ 
ministratrix' account, has been held 
barred by limitations.—^In re 
Koonce’s Estate, supra. 

36. Okl.— Oorpns Jnzls guoted in 
McFeeters v Cecil, 60 P.2d 801, 803. 
177 Okl. 464. 

37 C.J. p 825 note 46. 
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ing between the parties®^ or the evidence in the 
case®® raises an implication that the hiring is oth¬ 
erwise. Under this rule, if there are no mutual 
accounts between the parties and no payments have 
been made, the employee's recovery is limited to 
compensation accruing within the statutory period 
before the action;®® but if payments have been 
made within the statutory period before the ac¬ 
tion, then recovery may be had for services ren¬ 
dered during the statutory period prior to the first 
payment and from that time to the termination of 
the contract.^® 

§ 134. Contract with Broker 

A cause of action for damages for a breach of con¬ 
tract with a broker accrues and the statute of limita¬ 
tions begins to run at the time the breach occurs. 

A cause of action for damages for a breach of 
contract with a broker accrues and the statute of 
limitations begins to run at the time the breach 
occurs.^i A broker's claim to a commission for the 
sale of property usually accrues and the statute of 
limitations begins to run when the sale is consum¬ 
mated^® except where there is a special reservation 
in the contract for deferred payment of the com- 
mission^® or where the amount of the commission 
is not capable of ascertainment until a subsequent 
date.^^ Thus, where a broker secures a purchaser 
who only takes an option on the property, the stat¬ 
ute does not begin to run until the option is exer- 
cised.4® A broker's commissions, consisting of the 


profits arising from an exchange of his principal's 
land, were earned, and the right to commissions 
accrued, when the principal accepted a purchaser 
on terms satisfactory to him, and limitations be¬ 
gan to run against the agent from such time.'*® A 
broker's cause of action under an express contract 
for services rendered in procuring a tenant did 
not accrue until the expiration of an existing lease 
where by the contract the broker's performance 
could not be previously determined.*^ The cause 
of action of a broker for procuring a person will¬ 
ing to make a loan accrued and the statute be¬ 
gan to run, on performance by the broker accord¬ 
ing to the contract, although for reasons for which 
the broker was not responsible the loan was not 
made.*® Where a stockbroker buys stocks for a 
customer on margins put up by the customer, the 
broker paying the balance due above the margins 
and holding the stocks as security, no right of ac¬ 
tion accrues in favor of the broker against the 
customer for money advanced on account thereof 
until the contract is terminated, as by sale of the 
stocks on notice from either party.*® 

§ 135. Contract with Agent or Attorney 

a. In general 

b. Attorney's right to compensation 

c. Attorney's neglect or breach of duty 
• d. Failure to pay over money collected 

e. Failure of factor to remit proceeds of 
sale 


97. Ill.—^Ennls v Pullman Palace- 
Car Co., 46 N.R 439. 165 lU. 161. 
S7 C.J. p 825 note 46 

88. N.T.—Greenwood v. Judaon, 96 
N.T.S. 147, 109 APP.D1V. 398. 

Okl.—McFeeters v. Cecil, 60 P.2d 801, 
177 Okl. 454. 

87 C.J. p 825 note 47. 

89. Ill.—^Miller V. Cinnamon, 48 N. 
E. 45, 168 Ill. 447. 

87 C.J. p 825 note 48. 

Mutual accounts grenerally see Infra 
5 165. 

4a N.T.—In re Gardner, 9 N.E. 806, 
103 N.T. 533. 57 AmR. 748. 

87 C.J. p 825 note 49. 

41. Mo—Piggott V. Denton, App., 46 
S.W.2d 618 

N.T.—^Wechsler v Bowman, 84 N.B. 
2d 322, 285 NY. 284, 184 AIi.R. 
1337, reargnment denied 35 N.E.2d 
930, 286 NY. 582—^Braunwarth v. 
Wellinsrton, 48 N.Y.S,2d 159, affirm¬ 
ed 55 N.Y.S.2d 116, 269 App.Dlv. 
747, appeal denied 56 N.T.S.2d 516. 
269 App Div. 835. 

Agreement to trade 
As regards limitation, on each oc¬ 
casion that broker failed to perform 
agreement to trade in trading ac¬ 


counts in designated manner a cause 
of action for such breach instantly 
arose —^Braunwarth v. WelUngton. 
supra 

48. Cal—Blair v. Security Trust ft 
Savings Bank of San Diego, 116 P. 
2d 646, 46 CaJ App 2d 666. 

Tex.—^Weiss v Gaanes, 81 S.W.2d 39, 
125 Tex. 106—^American Rio Grande 
Land ft Irrigation Co. v. Ellng, Civ. 
App. 107 SW.2d 1085. 

37 C J. p 826 note 56. 

Binding contract 

A bond broker’s commission for 
procuring a purchaser of bonds is 
due when his services are rendered, 
that IS, when he has brought the 
minds of the parties together and the 
transaction becomes a binding con¬ 
tract, and the statute of limitations 
then begins to run against him.— 
Smith V. Western Pac. R. Co., 139 
NY.S. 129, 154 AppDiv. 130, appeal 
dismissed 106 N.E. 1042, 212 N.Y. 596 
43, Mo—Johnston v. Downey, App., 
257 S.W. 504. 

N.T.—Smith V. Western Pac. R. Co, 
139 NY.S. 129, 154 AppDlV. 130, 
appeal dismissed 106 N.E. 104.2, 212 
N.T. 596. 

87 C.J. p 826 note 57. 
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,44. Mo—Lewis V. Thompson, 96 S. 

W.2d 938, 231 Mo.App. 321. 

Sale of inmbex yards 
Where contract for sale of lumber 
yards was executed on March 28, 
1927, but Inventory necessary to fix 
sale price of merchandise, lumber, 
and other articles was not completed 
until April 2, 1927, broker’s cause of 
action for commission did not accrue, 
and statute of limitations did not be¬ 
gin to run on such cause of action, 
until April 2. 1927.—^Lewls v. Thomp¬ 
son, supra. 

45. Tex.—^Norley Farms v. Moore, 
Civ.App, 198 SW2d 137, error 
refused no reversible error. 

37 0 J. p 826 note 56 [a]. 

4a Kan.—Chamberlain v. Wagner, 
144 P. 815, 93 Kan. 450. 

4!7. US.—Goelet v. Matt J. Ward 
Co., NT., 242 P. 65, 145 C.CA 9— 
Matt J. Ward Co. v. Goelet, N.T., 
230 F. 979, 146 C.CA 173. 

48. D.C—^Daniel v. Drury, 267 P. 
761. 60 APP.D.C. 107. 

49. N.T.—Kennedy v. Budd, 39 N.T. 
S. 81, 5 App.Dlv. 140. 
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a. In. Ctoneial 

The decisions are not In harmony on the question 
as to when the statute of limitations begins to run 
against a right of action of a principal or client against 
his agent or attorney, and much depends on the partic¬ 
ular facts Involved. 

The question when the statute of limitations be¬ 
gins to run against a right of action of a principal 
or client against his agent or attorney is one on 
which the decisions are somewhat inharmonious 
and while the state of the law is not altogether 
satisfactory, much of the apparent conflict arises 
from the particular facts in the different cases.®® 
The statute does not, of course, run against the 
principal so long as the agent obeys his instruc¬ 
tions and it has been held that it will not run 
until the principal has knowledge of some wrong 
committed by the agent inconsistent with the prin¬ 
cipal's rights,®2 at least if the agent fraudulently 
conceals the fact of his misconduct.®® With respect 
to the running of the statute there is a marked dis¬ 
tinction between a general or continuing agency 
and a special one. If there is a general or con¬ 
tinuing agency, the statute will not commence to 
run until the agency is in some way terminated;®^ 
but if the agency is special, and relates to isolated 
transactions, with regard to which the agent re¬ 
ceived special authority from his principal, the 
statute will commence to run from each transac¬ 
tion, the right of action as to which will be barred 
or not according to the time which has elapsed 
from its respective date to the commencement of | 
the suit.®® Unless the death of one of the parties 
occurs,®® the termination of a general or continu¬ 
ing agency cannot be effected so as to set the stat¬ 
ute in motion until an accounting is had or a de¬ 
mand for an accounting made and refused, or un¬ 


til there is an express repudiation of the agency 
communicated to the principal,®*^ and the demand 
must be one intended to put an end to the agency 
and to withdraw the authority conferred.®® 

Where a principal furnishes money to his agent 
for the purpose of having it applied to some spe¬ 
cific purpose, such as the payment of a debt or the 
purchase of property on the principal's behalf, but 
the agent fails so to apply the money or misappro¬ 
priates it, in some jurisdictions it has been held 
that the principal's right of action accrues and the 
statute begins to run only when demand is made 
on the agent®® or the principal has notice of the 
agent's breach of duty,®® while in others it has 
been held that the cause of action accrues and the 
statute begins to run when a reasonable time has 
elapsed for the agent to perform his duty, no de¬ 
mand being required,®^ and that the operation of 
the statute is not postponed until the principal ac¬ 
quires knowledge of the facts constituting his cause 
of action,®® at least where his ignorance thereof is 
due to laches.®® Thus it has been held that a 
foreign agent who is employed to purchase goods 
but fraudulently obtains and misappropriates mon¬ 
ey furnished to him by his principal for that pur¬ 
pose becomes liable from the time the money is 
thus obtained or misappropriated, and the statute 
then begins to run without the necessity for any 
demand.®® 

Where a person places a stock certificate in the 
hands of another acting as his attorney without fix¬ 
ing a definite date for the return thereof, a demand 
by such person or his agent for its return is nec¬ 
essary before a cause of action accrues to him and 
the statute starts to run.®® 


50. Kbjl —Cknrpiui Jitxl« quoted la. 
Wolcott & Lincoln, Inc., v. Butler, 
12,2 P.2d 720, 723, 156 Eian. 105. 

37 C.J. p 326 note 60. 

51. Tex.—^Mitchell v. McLemore, 9 
Tex. 161. 

37 C J. p 826 note 61. 

52. Kan.—Guernsey v. Davis, 73 P. 
101, 67 Kan. 378. 

37 C.J. p 826 note 62. 

63. Kan.—McMullen v. Winfield 
Bldg. & Loan Ass’n, 67 P. 892, 64 
Kan. 298, 56 LHA. 924. 

Knowledge or meaaji of knowledge 
Okl.—Mertz v. Owen, 126 P.2d 720, 
191 Okl, 77, 

64. Iowa—Corpus Juris quoted in 
Grindey v. Smith, 21 N.W.2d 46S, 
467. 

37 C.J. p 826 notes 65, 66 [a], [b]. 
Suit for acoountiag 
Statute of limitations is no bar to 


action by principal against fiduciary 
agent for accounting as long as re¬ 
lationship exists.—^McDonald v. Hart¬ 
ford Trust Co., 132 A. 902, 104 Conn. 
169. 

55. Iowa—Corpus Juris quoted in 
Grindey v. Smith, 01 N.W.2d 166, 
467. 

37 C.J. p 826 note 66. 

66 . Iowa.—Corpus Juris quoted in 
Grindey v. Smith, 01 N.W.2d 466, 
467. 

37 C.J. p 827 note 67. 

57. Iowa.—Corpus Juris quoted in 
Grindey v. Smith, 31 N.W.2d 465, 
467. 

37 C.J p 327 note 68. 

58. Iowa.—Corpus Juris quoted in 
Grindey v. Smith, 21 N.W.2d 466, 
467. 

N.C.—Forsyth v. Lash, 89 N.C. 169. 

59. Kan.—Corpus juris quoted in 
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Wolcott & Lincoln v. Butler, 122 P. 
2d 720, 723, 1'56 Kan. 105, 141 A L 
R 366. 

37 C.J. p 827 note 70 
00. Kan —Corpus Juris quoted in 
Wolcott & Lincoln v Butler, 122 
P2d 720, 723, 166 Kan. 105, 141 
A.LR. 356. 

37 C.J. p 827 note 71. 

; 61. U.S.—Woolsey v. Trimble, O.C.A. 

Ohio, 18 F 2d 903 
37 C.J. p 827 note 72. 

62. N.T.—Baker v. Moore, 38 N.T. 

S. 569, 4 App Div. 234. 

87 C.J. p 827 note 73. 

63. Pa—Commonwealth Title In¬ 
surance & Trust Co. V. Folz, 23 Pa. 
Super. 658. 

64. N.T—Carr v. Thompson, 87 N 

T. 160 

65. Okl —Whitehead v Gormley, 245 
P. 562, 116 Okl. 287, 47 A.L.R. 171. 
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Agenfs right to compensation. In the absence of 
an agreement as to compensation for services of 
an agent, the date of termination of the agency 
fixes the time when the right to compensation ac¬ 
crues, and the statute of limitations begins to run 
from that date.®® 

Breach of implied warranty of authority, A 
cause of action for a breach of an agent’s implied 
warranty of authority has been held to accrue and 
the statute of limitations begins to run when the 
authority of the agent is repudiated by the prin¬ 
cipal,®'^ and not when the repudiation is discovered 
by the contracting party.®® 

b. Attorney’s Bight to Compensation 

The question as to when an attorney’s Mght to com¬ 
pensation for services accrues and the statute of lim¬ 
itations begins to run usually depends on the nature 
and terms of the particular contract or retainer in¬ 
volved. 

Where an attorney is retained to perform legal 
services for a client in some particular matter, his 
right to compensation accrues and the statute be¬ 
gins to run when the services are rendered,®® but 
not until then,7® although the contract of retainer 
is not terminated and the same is true where 
different, independent items of services are ren¬ 
dered on different occasions, the statute beginning 


to run as to each item of service from the time it 
is performed.*^® It has been held, however, that 
the statute of limitations does not begin to run 
against the claim of a continuing attorney for serv¬ 
ices in a particular suit so long as the debt which 
he seeks to recover for his client remains unpaid.*^® 
Where an attorney is to be paid a salary by the 
month or year, the statute of limitations begins to 
run against his right to recover fees after each 
month’s or year’s salary becomes payable.^^ 

Contingency, If an attorney undertakes to pros¬ 
ecute a suit for a contingent fee payable out of 
what may be realized from the claim or judgment, 
the statute begins to run against his claim to com¬ 
pensation only when money is collected,^® not at 
the date of the recovery of judgment;*^® and this 
has been held to be true although before the mon¬ 
ey is paid by the debtor the attorney has been dis¬ 
charged by the client,but it has also been held 
that the statute begins to run at the time of dis- 
charge.7® It has been held that, if the client set¬ 
tles with defendant in the action before the attor¬ 
ney completes the litigation, the cause of action for 
services rendered accrues and the statute begins to 
run only when the attorney is informed of the set¬ 
tlement.*^® An action on a contract for attorney’s 
services, payable when the promisor receives an 


66. WVa.—Wren v. Welm, 12 S.B 
2d 809, 12,2 W.Va 625. 

PerfoimaiLoe of sulifloc^iieiLt servloes 
Where cotenant received written 
notice of termination of any right he 
might have had to act as agent for 
cotenants in transactions Involving 
realty owned by the parties, facts 
that cotenant took part In disburse¬ 
ment of funds derived from lease, 
rendered services In connection with 
overseeing of repairs to exterior of 
building, and made trip, with expens¬ 
es paid, which was to the best inter¬ 
ests of cotenants as lessors of build¬ 
ing constituted minor duties which a 
cotenant might be expected to per¬ 
form and did not continue the agen¬ 
cy so as to prevent operation of the 
statute of limitations as bar to com¬ 
pensation to which the cotenant was 
entitled at time of formal termina¬ 
tion of his agency.—Wren v. Wehn, 
siipra '< 

67. N.T—Moore v. Maddock. 167 N. 
E 572, 261 NY. 420, 64 A.L.R. 11*89 
—^Harris v. Markin, 10 N.Y.S.2d 
269, 256 App.DiV. 907. 

Authority of corporate president 
N.T.—^Moore ▼. Maddock, 167 N.B 
572, 251 NY. 420, 64 A.L.R 1189. 

ea N.Y.—Harris v Markin, 10 NY. 
S.2d 269, 256 App.Diy. 907. 


69. Ky—Daly v. Power, 59 S.W.2d 
10, 248 Ey 533 

N.Y.—In re CSchneller, 240 N.Y S 440, 
136 Mlsc. 64, affirmed 248 N.Y.S. 
875, 230 App Dlv 710. 

Tex—Caldwell v. Jones, Civ App., 68 
SW2d 761, error refused 
37 O.J p 828 note 79. 
implied contract 

Where oleum for attorney’s fees 
was founded on Implied contract, 
compensation became due when serv¬ 
ices were rendered, as respects lim¬ 
itations,—Daly V. Power, 59 SW.2d 
10, 248 Ey. 583 

70- Cal.—^Archer v. Harvey, 126 P. 

410, 164 Cal 274. 

37 O.J. p 828 note 80. 

71. Cal—Osborn v. Hopkins, 117 P. 
519, 160 Cal. 501, AnnCasl913A 
413. 

37 C.J. p 828 note 81. 

72. Ark.—Parker v Carter, 120 S.W. 
836, 91 Ark. 162, 184 Am.S.B 60. 

37 C J. p 828 note 82 

78. Pa—^Poster v. Jack, 4 Walts 
334. 

37 C.J. p 828 note 83. 

74. Ey.—^Daly v. Power, 59 S.W.2d 
10, 248 Ey 583. 

37 C.J. p 829 note 91 [a]. 
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County prosecuting attorney 

Mo.—Eay v. Moniteau County, 184 
SW.2d 81. 

75. U.S—^Roe V. Sears, Roebuck & 
Co, CCAIll., 182 F.2d 829 

Cal—^Nlles v. Louis H. Rapoport & 
Sons, 126 P.2d 50, 58 CalApp.2d 
644. 

N.Y.—In re Schneller, 240 N.Y S. 440, 
136 Misc. 84, affirmed 243 N.Y.S. 
875, 230 App.Dlv. 710. 

87 C.J. p 828 note 84. 

Contingency In general see supra § 
131. 

76. La.—^Morgan v. Brown, 12 La 
Ann 159. 

77. Cal —^Bartlett v. Odd-Fellows' 
Sav^ Bank, *21 P. 743, 79 Cal. 218, 
12 Am S.R. 139. 

Okl—^Pirst Nat Bank & Trust Co 
of Tulsa V. Bassett, 83 P2d 837, 
183 Okl 592. 118 A.LR. 1276. 

78. N.Y.—^Martin v. Camp, 114 N.B 
46. 219 N.Y. 170—-Harvey v F W 
Dodge Corporation, 8 N.Y S 2d 935, 
169 Misc. 781. 

Wash—Wright v. Johanson, 283 P. 
16, 132 Wash. 682, reheard 236 P 
807, 135 Wash. 696. 

37 C.J. p 828 note 67. 

79. Tex —Cobb v. Decatur First Nat 
Bank, 42 SW. 770, 91 Tex 226— 
Henrietta Nat Bank v. Barrett, 
Civ.App. 25 S.W. 456. 



64 C.J.S. 


LimTATIONS OF ACTIONS 


% 135 

anticipated share from the estate of his father, not 
then deceased, is not barred if commenced within 
the statutory period after the father’s death.®® 
Indefinite period. While it has heen held, where 
a contract, express or implied, for legal services is 
for an indefinite period and no time of payment is 
specified,®! or where the services are rendered un¬ 
der a general retainer,®* that the statute of limi¬ 
tations does not begin to run against a cause of 
action for payment until the services end, or the 
employment is otherwise terminated, it has dso 
been held that where an attorney renders services 
for a long period of time, as under a general re¬ 
tainer to attend to all his client’s legal business, but 
without any agreement as to time or mode of pay¬ 
ment, the fee for each item of service is due 4s 
soon as the service is rendered, and that the stat¬ 
ute begins to run when each particular act of serv¬ 
ice is performed.®® It has been farther held un¬ 
der such circumstances, that the attorney is entitled 
to demand payment and the statute begins to run 
within a reasonable time, which will not exceed 
one year, so that the employment may be deemed 


a hiring by the year and a recovery can be had 
only for services performed within the statutory 
period before action brought,®* unless the course 
of dealmg between the parties raises an implication 
that compensation is made at shorter intervals.®® 
Employment to prosecute or defend action. 
Where an attorney at law is employed to prosecute 
or defend an action or to represent his client in 
some other legal proceeding, his right to recover 
compensation accrues and the statute begfins ^ to 
run when, and only when, Ihe action or proceeding 
is terminated or the contract of retainer is other¬ 
wise ended, for such a contract is regarded as en¬ 
tire and continuous.®® The test therefore is to de¬ 
termine when the services are so terminated as to 
give the attorney a present right of action.®'^ This 
depends, of course, on the character and extent of 
the services to be rendered in the particular case,®® 
so that the attorney’s right of action may accrue 
when final judgment is entered in the action,®* 
although it has been held otherwise in case of an 
appeal or a writ of error,*® or at the death of the 
client pending the suit,*® or on reasonable notice to 


80. Neb.—^MacFarland v. CallaJaan, 
16B NW. 889, 102 Neb. 64 

81. Cal.—^McManus v Allan, 89 P. 
2d 690, 32 Cal App 2d 275—^Mitchell 
V Towne. 87 P..2d 908, 81 CaLApp. 
2d 259—^Leeper v. Ginsberg*, 85 P. 
2d >548, 29 CaJ App 2d 722. 

^.Va.—Stafford v. Bisbop, 127 S.B 
501, 98 W.Va. 626. 

XntentloiL to oompexisato 

Fact that there was not a contract 
for rendition of continuous service 
as an attorney at the time when 
services were commenced did not bar 
recovery for services continuously 
rendered, where there was evidence 
from which an intention to compen¬ 
sate for services at or after their 
termination could be inferred — 
Mitchell V Towne, .87 P.2d 908, 81 
Cal.App.2d 269. 

BetentlOB. also for special purpose 
It has been held that if, during pe- ] 
nod when attorney is engaged to 
perform continuous services, he is 
retained for special purpose not 
within scope of regular engagement, 
statute of limitations begins to run 
with relation to special service when 
it terminates.—Stafford v. Bishop, 
127 S.B1. 501, 98 W.Va. 625. 

88 . Cal.—^McManus v. Allan, 89 P.2d 
690, 32 CaL2d 275 

83. Ky.—Daly v. Power, 59 S.W.2d 
10, 248 Ky. 533. 

■pgx—"Austin V. Conner & McRae, 
Civ.App , 288 S.W. 552. 

37 C.J. P 829 note 90. 

84, Ill. — Bnnis V. Pullman Palace- 
Car Co., 46 N.E. 439, 165 Ill 161. 


Pa.—^Mosgrove v. Golden, 101 Pa. 605. 
85> Ill.—^Ennis v. Pullman Palace- 
Car Co, 46 NB. 439, 165 Ill. 161. 

37 C.J. p 829 note 92. 

88. TJ.S.—Wallace v. Fiske. C.C.A. 
Mo., 80 P2d 897, 107 ALB. 726, 
certiorari denied Kleinschmidt v. 
Wallace, i66 S Ct 940, 298 U.S. 675, 
80 L.Ed 1397 

jiTiz .—^Davey v. Janson, 163 P.2d 158, 
62 Ariz. 39. 

HI,— Woods V. Village of La Grange 
Park, 19 NB2d 396, 298 Ill.App. 
595—^Markman v Calumet City, 18 
N.B.2d 75. 297 Ill App 631. 

Kan.—Wilson v. Wilson, 75 P.2d 277, 
147 Kan. 103. 

La.—^In re Interstate Trust & Bank¬ 
ing Co, 16 So.2d 369, 204 La 323 
Pa—^In re Baker's Bstate, 48 Pa.Dist. 

& Co. 163, 69 MontgCo 199. | 

Tex—^Tilley v. Winfrey, Civ.App., 
166 S.W 2d 476, error refused. 

Wash—Jones v. Peabody, 45 P.2d 
915, 182 Wash. 148, 100 A.LH 64. 
37 C.J. p 829 note 93. 

Pinal servloe 

The statute of limitations does not 
begin to run against a claim for legal 
services in particular litigation until 
service therein has been per¬ 
formed—^In re Williams' Estate, 39 
N.T S 2d 741, 179 Misc. 805. 
PorecLoanre proceediaga 

Right of action for attorney's fees 
for bringing foreclosure did not ac¬ 
crue until proceedings terminated, or 
attoxney was discharged, and was 
not barred by limitations, where nei¬ 
ther event occurred over four years 
before action.—New York Life Ins. 
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Co. V. Smith, 147 SBJ. 186, *9 Ga. 
App. 160. 

Proseontlon of appeal 

Right of attorney, hired to prose¬ 
cute appeal, to compensation did not 
accrue until appeal was finally dis¬ 
posed of. as regards running of stat¬ 
ute of limitations —Atchison v 
Hulse, 290 P. 916, 107 Cal App. 640. 

87. Kan—Wilson v. Wilson, 75 P.2d 
277, 147 Kan. 103. 

37 C J. p 829 note 94. 

88. Kan.—Wilson ▼. Wilson, supra. 
37 C.J. P 829 note 95. 

imtU final determination 

Where attorney is employed to con¬ 
duct suit until final determination, 
statute does not begin to run against 
cause of action for attorney's fees 
until expiration of period required to 
conduct suit—^Daly v. Power, 69 S.W. 
2d 10, 248 Ky. 633. 

89. Kan— Wilson v. Wilson, 75 P.2d: 
.277, 147 Kan. 103. 

37 G.J. P 829 note 96. 

Banlcraptoy proceedings 

Limitations on action for attor¬ 
ney's fee for services rendered In 
bankruptcy proceedings did not com¬ 
mence to run when referee in bank¬ 
ruptcy made order allowing accounts 
and discharging trustee or before 
order was filed with clerk of federal 
district court.—Wilson v. Wilson, su¬ 
pra. 

90. N.T.—Gustine ▼. Stoddard, 23 
Hun 99 

37 C J. p 830 note 97. 

91- Pa.—Campbell v. Maple, 105 Pa 
304. 
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the client for a good and sufficient cause,®^ but not 
during a mere delay, although protracted or accru¬ 
ing after a compromise or agreement to settle the 
action, unless the retainer is otherwise brought to 
an end.® 3 The continuance of the relation of at¬ 
torney and client in a particular case or litigation 
will not, however, suspend the operation of the stat¬ 
ute against the attorney’s right of action for com¬ 
pensation for other and independent services, but 
the statute begins to run when such services are 
completed.®^ 

c. Attorney’s Neglect or Breach of Duty 

As a general rule, In the absence of fraudulent con¬ 
cealment, where an attorney at law Is guilty of negli¬ 
gence or breach of duty In performing services for his 
client, the client's cause of action accrues and the 
statute begins to run at the time when the negligence 
or breach of duty occurs, not at the time when it Is 
discovered or actual damage results or Is fully ascer¬ 
tained. 

As a general rule, in the absence of fraudulent 
concealment,®^ where an attorney at law is guilty 
of negligence or breach of duty in performing serv¬ 
ices for his client, the client’s cause of action ac¬ 
crues and the statute begins to run at the time 
when the negligence or breach of duty occurs, not 
at the time when it is discovered or actual damage 
results or is fully ascertained;®® and it is immate¬ 
rial whether the remedy invoked is assumpsit or a 
special action on the case, for the gist of the ac¬ 
tion is the attorney’s breach of contract to use dili¬ 
gence and skill, and the subsequent damages give 
no new cause of action.®7 Where the cause of ac¬ 
tion IS the attorney’s neglect to collect money for 


his client, the client’s right of action accrues and 
the statute begins to run within a reasonable time 
for the beginning of proceedings to enforce the 
payment of the client’s claim, as a reasonable time 
must be allowed the attorney to perform his duty;®® 
but, where the attorney neglects to prosecute the 
claim until it becomes barred by the statute of lim¬ 
itations, the client’s right of action accrues at the 
time the claim becomes barred and the statute nms 
against him from that date.®® 

d. Failure to Pay Over Money Collected 

Where an agent or attorney employed to collect 
money for his principal or client collects the money 
but falls to pay It over, the statute of limitations be¬ 
gins to run in his favor at the time when the right of 
action for his breach of contract Is complete. 

Where an agent or attorney employed to collect 
money for his principal or client collects the money 
but fails to pay it over, the statute of limitations 
begins to run in his favor at the time when the 
right of action for his breach of contract is com¬ 
plete,^ and not before.® Just when the contract 
shall be considered broken is a question on which 
the cases are in conflict, the difficulty being in de¬ 
termining whether the duty of the agent or attorney 
is to pay over the money immediately, or within a 
reasonable time after collection, or on the happen¬ 
ing of some subsequent event.® 

In some jurisdictions it is the duty of the col¬ 
lecting agent or attorney to pay over the money on 
its receipt by him, and his contract is broken if 
he does not perform this duty within a reasonable 
time,^ which will be governed by the circumstances 


92. Mass—^Bliot v Lawton, 7 Allen 
274, 83 AmD. 688. 

Bendltlon of bill 

It has been held that an attorney’s 
cause of action for services rendered 
client who was defendant in case 
which was not disposed of, hut which 
remained pending in district court, 
accrued, for limitation purposes, on 
date of bill, which was rendered 
within reasonable time after it be¬ 
came apparent that there was little 
likelihood that case would be further 
prosecuted, and not on date when 
last servic<.s were performed on case 
—Hams V. Butler, 63 P 2d 286, 91 
Utah 11. 

sa. N.T.—Bathgate v. Haskin, 69 N. 
T 633. 

37 C J. p 830 note 1. 

94, Pa—Hale v. Ard, 48 Pa. 22. 

37 C.J. p i830 note 2. 

9B, Cal.—Jensen v. Sprigg, 258 P 
683, 84 Cal.App 519. 

N.J.—Sullivan v Stout, 199 A. 1, 120 
N.J.Law 304, 118 A.L.B. 211. 


Ohio —Galloway v Hood, 43 N B 2d 
631, 69 Ohio App. 278 
Tex.—Crawford v. Davis, Civ.App., 
148 SW.2d 905. 

96. US—CozpTUi JaxiB cited in 
City of Ell Paso v. West, C.C.A 
Tex, 102 F.2d 927, 929. 

Cal—^De Garmo v. Luther T. Mayo, 
Inc., 41 P.2d 366, 4 Cal.App 2d 604 
—Jensen v Spngg, 258 P. 683, 84 
Cal.App. 519. 

NJ—Cozpuji Juris cited in Sullivan 
V. Stout, 199 A 1, 3, 120 N.J.Law 
304, 118 A.L.R. 211. 

Tex.— Corpus Juris gnoted in Craw¬ 
ford V Davis, Clv.App, 148 S W 2d 
905, 908. 

37 C.J. p 830 note 4. 

Xa Ohio 

(1) The rule stated in the text has 
been followed.—Galloway v. Hood, 
43 N.B.2d 631, 69 Ohio App. 278. 

(2) It has also been held that the 
cause of action accrues, and the stat¬ 
ute begins to run, at the time the 
contract of employment Is terminat-l 
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ed.—^McWilliams v. Hackett, 19 Ohio 
App. 416. 

97. Pa—^Moore v. Juvenal, 92 Pa 
484. 

37 C.J. p 830 note 5. 

98. U.S—Wilcox V Plummer, N.C., 
4 Pet. 172, 7 LBd. 821. 

Ga—^Buchanan v. Huson, 148 SB! 

345, 39 Ga.App. 774. 

37 C.J. p 830 note 6 

99. Ohio—Galloway v. Hood, 43 N 
El 2d 631, 69 Ohio App. 278. 

Pa—^Moore v. Juvenal, 92 Pa. 484. 
Tex—^Pox V Jones, App, 14 S.W 
1007. 

1 . Pa.—In re Huffman’s Estate, 86 
A 2d 640, 349 Pa 59. 

37 C.J p 831 note 9. 

2 . NC—Knight v. Killebrew, 86 N. 
O 400 

37 C.J. p 831 note 10. 

3. Pla.—Browder v. Da Costa, 109 
So. 448, 91 Fla. 1. 

37 C J. p 831 note 11, p 833 note 218. 

4. Pa.—^In re Huffman's Estate, 86 
A2d 640. 349 Pa. 59 

37 C.J. P 831 notes 12, 14. 
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of the case;6 and so the right of action against him 
accrues, and the statute begins to run, when the 
money is collected or within a reasonable time there¬ 
after, a demand by the principal or client not be¬ 
ing regarded as indispensable,^ ^although the con¬ 
trary has been held as to the necessity of a de- 
mandJ In these jurisdictions the operation of the 
statute is not postponed by the failure of the agent 
or attorney to give notice to his principal or client 
that the money had been collected; it is only where 
fraud is practiced by the agent or attorney that the 
operation of the statute is postponed. The prin¬ 
cipals ignorance of his rights is immaterial.^ 
Where the agent or attorney fraudulently conceals 
the fact that the money has been collected, it has 
frequently been held that the statute begins to run 
only from the time when the principal or chent dis¬ 
covers the fraud and learns that the money has 
been received;^ and he must use reasonable dili¬ 
gence to discover the fraud,^® although statements 
of the agent or attorney calculated to put the princi¬ 
pal or client off his guard have been sufficient thus 
to postpone the running of the statute.^1 

In a number of jurisdictions it has been held that 
the cause of action does not accrue until a de¬ 
mand is made on the agent or attorney, and there¬ 
fore that the statute begins to run on demand and 
refusal to pay, not sooner,unless there are cir¬ 
cumstances under which a demand is dispensed 
with.i3 It has been held in these jurisdictions, 
however, that the rule requiring a demand by the 
principal or client applies only where the agent or 
attorney has performed his duties and is in no de- 
fault,!^ and that, in order to impose on the princi¬ 
pal or client the duty of making a demand, the 
agent or attorney must within a reasonable time 
give him notice that the money has been collected 


or it must appear that by ordinary diligence the 
principal or client could have ascertained the fact; 
otherwise the statute does not run.^® 

Conversely it has been held that, if the agent or 
attorney gives notice that the money has been col¬ 
lected, the principal or client must make demand 
within a reasonable time, and that if he does not 
do so the statute will begin to run against him,i® 
and that even if no notice is given to the principal 
or client yet, if it appears that by the exercise of 
ordinary diligence he could have known of the col¬ 
lection, the statute will begin to run against him 
after the lapse of a reasonable time for making de- 
mand.i7 It has been said that in the absence of 
proof the law will presume that both notice and 
demand were made in a proper and reasonable time, 
and that in such a case the statute will begin to 
run from the lapse of a reasonable time after the 
money has been collected but the correctness of 
this proposition has been questioned.^® 

Demand and refusal as a condition precedent to 
the accrual of the principal’s cause of action may 
result from mercantile usage or custom, as in the 
case of banks acting as collecting agents, but the 
usage or custom must be established by evidence.®® 

e. Failure of Factor to Bemit Proceeds of Sale 

Where goods are consigned to a factor for sale, the 
general rule Is that the statute does not begin to run 
against the consignor until the factor has rendered an 
account, or Instructions have been given to remit, or a 
demand for an account has been made. 

Where goods are consigned to a factor for sale, 
the general rule is that the statute does not begin to 
run against the consignor until the factor has ren¬ 
dered an account, or instructions have been given to 
remit, or a demand for an account has been made 

462—^Denton v. Embury, 10 Ark 
228. 

15. Ark—Cnssman v. Carl-Lee, 200 

S.W. 133, 132 Ark. 32. 

37 C.J. p 1832 note 23. 

16. Or.—Qumn v Gross, 33 P 535, 
24 Or. 147. 

37 O.J. p 833 note 24. 

17. Ark—^Lelgh v. Williams, 41 S. 
W. 323, 64 Ark. 166. 

37 C J. p 833 note 25. 

18. Ga.—Schofield v. Woolley, 25 S. 
E 769, 98 Ga 648, 58 Am S.R. 316. 

37 C.J. p 833 note 26. 

19. Ohio—Louslas v. Corry, 21 X. 
E. 440, 46 Ohio St. 349, 15 Am S R 
604. 

37 O J. p 833 note 27. 

80l Md —Planters* Bank v Farmeri^ 
& Mechanics’ Bank, 8 Gill & J. 
449. 

37 O.J. p 833 note 29, 


5 . Vt.—Goodyear Metallic Rubber 
Shoe Co. V. Baker, 69 A. 160, 81 
Vt 39. 17 L.R.A,NS., 667, 16 Ann. 
Cas. 1207. 

6 . Fla.—^Browder v. Da Costa, 109 
So. 448, 91 FLa. 1. 

Idaho.—McShane v. Qulllln, 277 P. 
564. 47 Idaho 642. 

N.T.—Gleason v Ritchie, 47 N’.T.S.2d 
38, 267 AppDiv. 447. 

Pa.—^In re Huffman’s Estate, 36 A 
2d 640. 349 Pa. 69. 

37 C.X p 831 note 14. 

7. S.C.—^Lever v. Lever, 10 S.C.Eq. 
62. 

37 C.J p 831 note 15. 

8 . Pa.—Corpuji Juris olted in Stuck- 
er V. Shumaker, 139 A 114, 117, 290 
Pa. 348. 

37 O.J. p 831 note 16. 


9. Iowa.—^Faust v. Hosford, 98 N.W. 
58, 119 Iowa 97. 

37 C.J. p 832 note 17. 

Fraudulent concealment of the cause 
of action generally see Infta S 206 

10 . ni. —^Means v. Jenkins, 1*8 Ill 
App 41. 

Miss—Hudson v. Kimbrough, 20 So. 
885, 74 Miss. 341. 

11 - Pa.—^Morgan ▼, Tener, 88 Pa. 
305. 

37 C J. p 832 note 19. 

12 . Ga.—Goodwyn v. Roop, 187 S.E. 
127, 53 Ga.App. 847, transferred, 
see 182 S E. 4, 181 Ga. 827. 

37 C.J. p 832 note 20. 

13- Mich.-Jewell v. JeweU, 102 N 
W. 1069, 139 Mich. 678. 

37 C.J. p 832 note 21. 

14. Ajk.—Jett V. Hempstead, 25 Ark. 
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and not complied with, for until then the factor 
cannot be regarded as being in default.2i This rule 
may be varied by the effect of special instructions, 
by a particular course of dealing between the par¬ 
ties, or by local usage .22 Thus, where the contract 
of the parties provides that remittance shall be 
made on receipt of the proceeds of the sale, there 
can be no occasion for any further instructions or 
any demand to put the factor in default, and the 
consignor's cause of action accrues on the factor’s 
failure to remit the proceeds when received.23 It 
has been held, however, that in such a case it does 
not necessarily follow that the statute begins to run 
against the consignor from the date the factor re¬ 
ceives the proceeds, but that it is the duty of the 
factor to inform the consignor of the receipt of 
the money, and that if he fraudulently conceals that 
fact the statute does not begin to run until the con¬ 
signor discovers that the money has been received.2^ 

Foreign factor. Where a foreign factor has giv¬ 
en timely notice to his principal of the sale of the 
goods, he may await instructions without being in 
default, and hence the statute does not begin to run 
in his favor until a demand has been made on him 
by his principal or instructions given to remit the 
proceeds.26 However, if from the usual course of 
business or special extract or instructions a dif¬ 
ferent practice has been pursued, it may become the 
duty of the factor to remit on receiving the money 
without waiting for a demand, and in such case the 
statute will run from the time of the receipt and 
failure to remit.2® 

§ 136. Contracts of Warranty 

Statutes of limitation begin to run on a contract 
of warranty when the contract is breached; where a 
warranty relates to a future event by which It will be 
ascertained whether or not it Is breached, the statute 

SI- N.C—^Lucas V. Hardin, 95 SB. 

904, 175 N.C. 718. 

37 C J p 833 note 31. 

22. Tex—^Fulkerson v. White, 22 
Tex. 674 

37 C J. p 833 note 32. 

23. Cal.—^Kane v. Cook, 8 Cal 449. 

24. Cal—^Kane v. Cook, supra. 

37 C.J. p 834 note 34 

25. NT.—Walden v. Crafts, 4 B.D 
Smith 490. 2 Abb Pr. 301. 

37 C J. p 834 note 35. 

26. N.Y—^Middleton v. Twombly, 26 
NB. 621, 125 NT. 520. 

27. Tex—Schneider v. Lipscomb 
County Nat. Farm Loan Ass’n, Civ. 

App., 196 S.W.2d 954, reversed on 
other grounds. Sup, *202 S.W2d 
632 

Breach of covenants of warranty In 


does not begin to run until the happening of such fu¬ 
ture event. 

Statutes of limitation begin to run on a contract 
of warranty when the contract is breached.27 
Where a warranty relates to a future event by 
which it will be ascertained whether or not it is 
breached, no breach occurs, and consequently no 
cause of action accrues and the statute of limita¬ 
tions does not begin to run until the happening of 
such future event.28 

Implied contract hy manufacturer. Where de¬ 
fendant manufactured for plaintiff, under an agree¬ 
ment in writing, an elevator to be used in the con¬ 
duct of passengers, there was an implied contract 
that the devator should be reasonably lit for the 
purpose, and a breach of the warranty based on the 
erroneous design of the elevator occurred when the 
latter was completed and the statute of limitations 
began to run from that time.29 Where, however, a 
contract is for the manufacture of an article to be 
delivered at a future day, it seems that the statute 
does not begin to run against a cause of action 
based on an implied warranty of fitness until the 
artide is manufactured and delivered.® 0 Where 
the parties, within the statutory time before the 
bringing of the action, executed a supplemental con¬ 
tract contemplating certain changes in an attempt to 
make the artide work satisfactorily, the running of 
the statute may be tolled.®! 

§ 137. Contracts of Sale 

a. In general 

b. Recovery of price or value 
a. In General 

The statute of llmitatione begins to run against a 
cause of action for breach of a contract of sale at the 
time the breach occurs. 

though plaintiff had objected to ma¬ 
terial at frequent intervals since that 
time.—^Bachertz v. Hayes-Lucas 
Lumber Co., 276 N.W. 694, 201 Minn. 
171. 

29. Cal—^Bancroft v San Francisco 
Tool Co.. 47 P. 684, 5 CaJLUnrep. 
Cas. 586. 

37 C X p 834 note 40 
Period of limitation In action on Im¬ 
plied contract arising out of writ¬ 
ten agreement see supra § 59. 

30. La.—^Lobdell v. Parker, 8 lia. 
328. 

31. Ill.—MacAndrews & Forbes Co. 
V. Mechanical Mfg Co, 1 N.E.2d 
895, 28*5 llLApp. 81, affirmed 11 N. 
B2d 382, 367 Ill. '288, certiorari de¬ 
nied Mechanical Mfg. Co. v. Mac¬ 
Andrews & Forbes Co, 618 S.Ct 769, 
803 T7.S. 656, 82 L.Bd. 1116. 


sale or conveyance of realty eee 
infra § 139. 

Action on warranty to repair de¬ 
fects in silo for ten years, brought 
within ten-year period, was not bar¬ 
red—^Krueger v. V. P. Christianson 
Silo Co, 240 N.W. 145, i206 Wis. 460 

28. Cal.—Crawford v. Duncan, 215 P 
573, 61 Cal.App. 647. 

37 C.J. p 834 note 38. 

Breach of warranty in sale see infra 
§ 138. 

Wamaty of permanency of building 
material 

Cause of action for alleged breach 
of warranty of permanency of plas¬ 
ter or stucco material used on out¬ 
side walls of building was barred by 
limitations as matter of law, where 
action was not brought until almost I 
twelve years after construction, even ^ 
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With respect to a cause of action for the breach 
of a contract of sale, the statute of limitations be¬ 
gins to run at the time the breach occurs.32 Thus 
limitations begin to run against a contract to con¬ 
vey land at the time the contract is breached, as 
by nonperformance within a reasonable time after 
the date of the contract.33 The right of action of 
a purchaser of land for his vendor’s breach of a 
written contract to convey after part payment of the 
purchase money, tender of the balance, and a de¬ 
mand for the deed accrues at the date of demand 
and refusal and the statute then begins to run,34 
or, if the contract fixes a time within which the 
conveyance shall be made, the statute begins to run 
at the expiration of that time-®® If the vendor 
has broken his contract by conveying the property 
to a third person, the purchaser’s right of action 
for damages accrues at the time of the conveyance 
and the statutoiy period is computed from that 
date,®® or at least from the time when the vendee, 
who has taken possession, is evicted by the third 
person.®^ It has been held, however, that an action 
for damages in lieu of specific performance of a 
contract to convey land is barred if, when it was 
commenced, the period of limitation provided for 
suits in equity had run against the purchaser’s 


cause of action for specific performance,®® and that 
the fact that after payment of the purchase price 
the vendor conveyed the property to a third person 
does not change the cause of action into one for 
money had and received so that it can be deemed 
not to have accrued until the conveyance.®® An 
action to recover the earnest money paid on a con¬ 
tract for the purchase of real estate in the hands of 
a broker accrues when the purchaser, on discover¬ 
ing that the vendor sold the property, notifies him in 
writing of the rescission of the contract and de¬ 
mands return of the earnest money.'*® Unless 
tolled, limitations begin running against a vendor’s 
suit on a land contract when the purchaser refuses 
a deed.^1 

b. Recovery of Price or Value 

In the absence of an express agreement as to the 
time or manner of payment, such as an agreement to 
extend credit, the statute of limitations begins to run 
against a cause of action to recover the purchase price 
or value of goods sold and delivered at the time of 
their delivery. 

The statute of limitations begins to run against 
a cause of action to recover the purchase price or 
value of goods sold and delivered at the time of 
their delivery^® unless there is some agreement as 


ca. m.—MacAndrews & Forbes Co. 
V. Mechanical Mfgr. Oo.> 11 N.£!.2d 
382. 367 Ill 288. certiorari denied 
Mechanical Mfg. Co. v. MacAn- 
drewa & Forbes Co.. 68 SCt. 759, 
303 U S. 666, 82 L Fd. 1116—Samp¬ 
son V. Glanz, 24 N.F.2d 210. 302 
I11.APP. 624. 

Tex—Roger Oil Co v. Nichols. Civ, 
App.. 266 S.W. 1106. 

$7 C J p 834 note 44. 

When statute of limitations begins to 
run on contracts generally see su¬ 
pra S 126. 

Action on unsealed agreement for 
rtock purchase arises when obliga¬ 
tion to pay becomes complete.— 
Stucker v. Shumaker, 139 A. 114, 290 
Pa. 348. 

Appropriation by seller 
With respect to limitations, cause 
of action against county for failure 
to deliver bridges purchased by 
plaintiff did not arise until county 
appropriated such bridges.—^Yaffe 
Iron & Metal Co v Pulaski County, 
67 S.W.2d 1017, 188 Ark. 808. 

Braaoh of purchaser’s agreement to 
pay taxes 

With respect to limitations, city, 
which in buying street railway 
agreed to pay certain taxes, must 
repudiate obligation, before right of 
action accrues to seller —City of 
Seattle v. Puget Sound Power & 
Light Co. C.CA.Wash., H5 F.2d 794, 
certiorari denied 47 SCt 456, 273 U 
S. 752, 71 L Fd. 874, and Puget Sound 


Power & Light Co. v. City of Seat¬ 
tle, 47 S Ct. 458. 273 XJ.S. 763, 71 L 
Fd. 374. 

Action by buyer to recover money 
paid 

Cause of action of buyer of build¬ 
ing and loan association stock who 
waited seven years and five months 
before bringing suit for money paid 
for stock for seller’s failure to de¬ 
liver certificate was held barred by 
fiVe-year limitations statute, since 
two years and five months was an 
unreasonable time within which sell¬ 
er could deliver stock.—^Bisesi v. 
Farm & Home Savings & Loan Ass’n 
of Missouri, 78 S.W.2d 871, 231 Mo. 
App. 897. 

Aotion held timSly brougrht 
' N T.—^Erle Commercial Corporation 

V. Then, 18 N.Y.S.2d 669, 269 App 
Dlv. 786. 

33. Minn—^Parsons v. Town of New 
Canada, 296 N.W. 907, 209 Minn. 
129. 

34. Ky.—^LaMaster V. Dean. 191 S. 

W. 2d 228, 301 Ky 141. 

37 O J. p 834 note 48. 

35. Tex—^Mitchell v. Sheppard, 13 
Tex. 484 

Wis.—^Kons V. Pallange, 11 N.W. 2d 
634, 244 Wis. 64. 

36. N.Y.—Fogal v. Page, 13 N.Y S 
666 

37 C J. p 834 note 60. 

Sheriffs sale 

Where purchaser under land con- 

60 


tract thought he was protected by 
receiver’s deed, and aside from his 
premature demand for a deed he 
made no further demands on vendor 
and vendor made no demands on 
purchaser that would put him in de¬ 
fault, purchaser’s cause of action 
against vendor for breach of con¬ 
tract accrued as of date of order 
confirming sheriff’s report of sale on 
foreclosure of mortgage executed by 
vendor after execution of the con¬ 
tract—Kons V. Pallange, 11 N.W.2d 
634, 244 Wis. 64. 

37. Pa.—^Harris v. Harris. 70 Pa. 
170 

37 C J. p 834 note 61. 

38. N.Y—Cooley v. Lobdell. 47 N.E. 
783, 163 NY. 696—Peters v. Dela- 
plaine, 49 N.Y. 362. 

37 C J. p 834 note 62. 

When statute begins to run against 
suit for specific performance see 
supra 6 124. 

39. N.Y,-—Cooley v. Lobdell, 47 N.E. 
783, 163 N.Y. 696. 

37 C J. p 834 note 63. 

40. Ill —^Bernstein v. Langowsky, 
207 I11.APP. 387. 

41. U.S—Williams v. Pittsburgh 
Terminal Coal Corporation, CC.A 
Pa, 62 F.2d 924, certiorari denied 
Pittsburgh Terminal Coal Corpora¬ 
tion V. Williams, >53 S Ct. 692, 289 
V S 749. 77 L.Fd. 1494 

48. Kan.—Green v. Fortune. 100 P. 
2d 631. 161 Kan. 698. 
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to the time or manner of payment different from 
that which the law implies, which is that payment 
shall be made in cash on delivery.48 If a term of 
credit is given to the buyer the statute begins to 
run when, and only when, the period of credit has 
expired and it has been so held although the 
buyer contracted to give his note for the price and 
failed to do Where a contract for the sale of 

goods to be delivered at various times is terminated 
before full performance, and the seller sues for the 
^value of the goods already delivered, it has been 
held that the statute begins to run as to each lot or 
parcel 'from the time of its delivery,^® although it 
has also been held that it begins to run only when 
the last lot or parcel is delivered,^^ particularly 
where the transaction constitutes an account.^® 

§ 138. -Breach of Warranty 

a. In general 


b. Warranty of title 

c. Warranties of soundness, kind, and 

quality 

a. In General 

The statute of limitations begins to run against a 
cause of action for breach of warranty In a sale of 
personal property at the time the warranty Is broken. 

The statute of limitations begins to run against a 
cause of action for a breach of warranty in a sale 
of personal property at the time the warranty is 
broken^® even though the period of warranty has 
not expired at that time.®® Some difficulty, howev¬ 
er, arises in determining when particular warran¬ 
ties can be said to be broken,and the solution of 
this question depends on the general law of war¬ 
ranties in sales of goods, discussed in the C.J.S. ti¬ 
tle Sales §§ 301-386, also 5S C.J. p 652 note 90 et 
seq. There are cases treating a false warranty as 


Tex —Durham v. Foust, Clv.App., 64 
SW.2d 1027 
37 C.J p 836 note 5i8. 

Specific limitations as to recovery of 
purchase money by vendor of land 
see the C J S. title Vendor and Pur¬ 
chaser S§ 610-512, also 66 CJ. P 
1406 note 58-p 1407 note 88. 

When Tight of action accrues for 
price or value of goods sold gen¬ 
erally see the CJ.S. title Sales S 
437, also 56 CJ. p 946 note 96 et 
sea. 

Data of shipment 

Suit for goods sold and delivered to 
defendant brought Aug. 18, 1924, bas¬ 
ed on bill of lading dated Aug 19, 
1921, containing no terms of pay¬ 
ment, was not barred by three-year 
limitations.—Oilbelt Motor Co. v, 
George T. Bishop, Inc., 118 So 881, 
167 La. 188. 

Stock sold to corporate officer 

As against contention that statute 
does not run in action by corporation 
against president thereof, a cause of 
action against administratrix of es¬ 
tate of president and director of cor¬ 
poration for price of stock was bar¬ 
red by limitations where action was 
not commenced until approximately 
nine years after issuance of stock in 
absence of showing of fraud, viola¬ 
tion of law, active mismanagement 
or other bad faith —Guilfoyle v 
Brown, 88 P.2d 1082, 149 Kan. 616 

43. Tex.—^National Cotton-Oil Co v 
Taylor, CivApp., 46 S.W. 478— 
Roger Oil Co v. Nichols, Civ App., 
266 S.W. 1106. 

87 C J p 835 note 59. 

Agreement to pay la InstaUmants 
Where buyer and seller of furni¬ 
ture had agreed that buyer should 
pay purchase price in monthly in¬ 
stallments of not less than a speci¬ 


fied amount, seller's suit to recover 
balance due, filed one year after buy¬ 
er ceased his monthly payments, was 
held timely under two-year limita¬ 
tion, notwithstanding agreement was 
made four years prior thereto —Ware, 
V. Poindexter Furniture & Carpet Co., 
CivApp., 88 S.W.2d 718, reversed on 
other grounds 117 S.W 2d 420, 131 
Tex. 66i8. 

Parohacex*8 agreement to settle lien 
Where assignee of share in oil and 
gas lease withheld part of payment 
to pay lien, limitations did not run 
against assignor's recovery of' pur¬ 
chase price until assignor satisfied 
lien.—Cornelius v. Standard Royal¬ 
ties Co, 267 P. 838, 131 Okl. 112. 

44 . N. D.—Sleeper v. Blliott, 162 N. 
W. 806, 36 N.D. 280. 

37 C.J. p 836 note 61. 

45. Md.—Appleman v. Michael, 43 
Md. 269. 

46. IlL—Schillo V. McBwen, 90 Ill 
77. See West Coast Timber Co. v. 
Hughitt, 186 Ill App. 600. 

N.T.—American Woolen Co. v. Sam- 
uelsohn, 123 N.B. 164, 226 N.T. 61 

47. Ind.—^McKinney v. Springer, 3 
Ind. 69, 64 Am.D. 470. 

48. Miss.—^Dewees v. Bostwick 
Lumber & Mfg. Co., 60 So. 865, 96 
Miss. 253. 

37 C.J. P 835 note 6*5. 

49. U.S.—John S. Sills & Sons v 
Bridgeton Condensed Milk Co., C C 
A.NT., 43 P2d 72. 

Ark —Louisville Silo & Tank Co v 
Thweatt, 295 S.W. 710, 174 Ark 
437. 

N C —Corpus Juris cited in Heath v 
Moncriefl Furnace Co, 156 S B 920, 
922, 200 NC. 377, 76 AL.R 1082 
,WVa —Corpus Jiuls cited In Hous- 
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ton V. Lawhead, 182 S.B. 780, 782, 

116 W.Va. 662. 

37 C.J. p 835 note 69. 

Implied warranty 

(1) Cause of action to recover 
damages for breach of an implied 
warranty that plaintitt would have- 
uninterrupted right to use of ma¬ 
chines and incidental appliances pur¬ 
chased from defendant for use in giv¬ 
ing hair waves arose when prelimi¬ 
nary injunction was issued in patent 
infringement suit against present 
plaintiff, so as to start statute of 
limitations running, as against con¬ 
tention that the cause of action did 
not arise until dismissal of present 
plaintiff’s appeal in the infringement 
suit.—Lives V National Mineral Co., 
C C A Ill, 142 F.2d 315. 

(2) Limitations on cause of action 
for breach of implied warranty In 
sale of securities that Corporate Se¬ 
curities Act had been complied with 
commenced to run at time of sale.— 
Mary Pickford Co v. Bayly Bros, 88 
P.2d 102, 12 Cal.2d 601. 

(3) Plaintiffs could not recover 
amounts paid for certificates of bene¬ 
ficial interests in a trust which were 
sold without a permit In actions com¬ 
menced more than six years after 
sale, if defendants acted on Infor¬ 
mation sufficient to justify reasona¬ 
ble man in believing that permit was 
not required—Bartlett v. Suburbam 
Estates, 86 P.2d 117, 12 Cal 2d 527. 

5a T7 S.—John S. Sills & Sons v. 

Bridgeton Condensed Milk Co., C.C. 

A.N.Y., 43 P.2d 72. 

51. U.S—Nickles v. U. S., C,C.Mo, 

42 F. 757. 

Mo.—J. Kennard & Sons Carpet Co. 

V. Dornan, 64 Mo App 17. 

37 C J. P 835 note 70. 
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a fraud and holding that the running of the statute 
is postponed until the fraud is discovered or might 
be discovered in the exercise of ordinary dili- 
gence.52 

In a redhibitory action under the Louisiana code 
to rescind the sale of a chattel for a breach of war¬ 
ranty, prescription runs from the date of the sale 
unless the seller had knowledge of the defect and 
did not declare it to the buyer.®3 This is true al¬ 
though a demand is made in the petition that a note 
given as part of the price should be canceled and 
annulled.54 If, however, the seller had knowledge 
of the defect and did not declare it to the buyer, 
prescription runs from the time when the buyer 
discovers the defect.®^ In the case of a contract 
for the manufacture and delivery of an article, pre¬ 
scription does not run against a redhibitory action 
to rescind, because of defects rendering the article 
unfit for its intended purposes, until the article is 
constructed and delivered.®® In an action to recov¬ 
er part of the price unpaid, the buyer may set up 
the redhibitory vice as a matter of defense, although 
more than the statutory period has elapsed since the 
sale.®7 On the other hand, it has been held that he 
cannot by a reconventional demand recover back 
part of the purchase price after lapse of the statu¬ 
tory period.®® 

b. Warranty of Title 

Against a cause of action for damages for breach 
of warranty of tltl^ the statute of limitations begins 
to run from the date of the sale, according to one view, 
but according to other authority the statute begins to 
run when the buyer Is disturbed In his possession by 
the true owner or when he offers to return the goods In 
disaffirmance of the contract. 

In view of the rule stated in the C.J.S. title Sales 
§ 335, also 55 C.J. p 784 note 41, to the effect that 


where a seller has no title to the goods at the time 
of the sale his implied warranty of title is broken 
immediately, it has been held, that the statute of 
limitations begins to run from the date of the sale 
against a cause of action for damages for breach 
of a warranty of title.®® On the other hand, it has 
been held in such cases that the statute begins to 
run, not from the date of the sale, but from the 
time when the buyer is disturbed in his possession 
by the true owner or when he offers to return the 
goods in disaflSrmance of the contract.®® A cause 
of action against the transferor of nonnegotiable 
bonds on his implied warranty of title accrues, and 
the statute of limitations begins to run, when the 
transferee is compelled to reimburse his successor 
in title.®^ If a third person is in possession at the 
time of the sale, the warranty is broken so as to 
give the purchaser a right of action when the for¬ 
mer refuses to recognize the.title and right of pos¬ 
session of the latter.®® • 

c. Warranties of Soundness, Kind, and Quality 

Where xmeound personal property Is sold with a 
warranty of soundness, or where goods are warranted 
to be of a certain kind or quality, but are not of that 
kind or quality, the warranty Is broken when made 
and the statutory period Is computed from the date of 
the sale; but the rule Is otherwise If the warranty 
relates to a future event by which Its truth may be 
ascertained. 

Where unsound personal property is sold with a 
warranty of soundness, the warranty is broken as 
soon as made and the statute begins to run from 
the date of the sale®® or delivery,®^ not from the 
time when the buyer sustains consequential dam¬ 
age.®® Likewise, where goods are warranted to be 
of a certain kind or quality, but are not of that kind 
or quality, the warranty is broken when made and 
the statutory period is computed from the date of 


32. Tex—Cunningham v. Frontier 
Lumber Co.. Civ.App.. 24'5 S W. 270. 
tl? C.J. p 236 note 72. 

Accrual of right of action based on 
fraud generally see Infra §§ 188- 
196. 

53. La—Holcomb & Hoke Mfg Co. 
V. Theodora. 1 La.App. 445. 

37 C.J. p 836 note 73 
Itetim. of Chattel Immaterial 
La.—Wolff V Warden, App, 141 So. 
821. 

54. La.—Comaux t. Dolron, 14 La* 
Ann. 184. 

35. La.—^Dupuy v. Blotner Bros. Au¬ 
to Parts & Service Station, App., 6 
So 2d 660—J. A Fay & Egan Co. 
V. Lafayette Lumber Co., 119 So. 
781, 9 La.App. 674 

37 CJ p 836 note 76, p 971 note 2 
Cb] 


AotiLon by buyer for damages, 
brought within one year after dis¬ 
covery of vice in goods sold, of which 
seller had knowledge, was not barred 
by prescription.—Henderson v. Leona 
Rice MilUng Co., 107 So. 469, 160 
La. 697. 

56. lia.—^Lobdell v. Parker, 8 La. 
328. 

57. La:—^Riddle v. EZreinbiehl, 12 La. 
Ann. 297—Holcomb & Hoke Mfg. 
Co V. Theodora, 1 La App. 446. 

58. La—Riddle v. Kreinbiehl, 12 La. 
Ann. 297. 

59. E2y.—Chancellor v. Wiggins, 4 B. 
Mon. 201, 89 AnuD. 499. 

87 C or. p 886 note 81. 

Covenants of title to realty see infra 
S 139. 

60. CaL—Gross v. Eierskl, 41 Cal. 

111 . 

37 0.1. p 836 note 82. 
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61. Ean.—Guarantee Title & Trust 
Co. V. Viola State Bank, 26,2 P. 
1037, 124 Ean 776. 

68 l U.S.—Nickles v. U. S. CC.Mo, 
42 F. 767. 

37 C J. p 836 note 88. 

63. N.J.—Corpus OUrls cited In Sul¬ 
livan V. Stout, 199 A 1, 4, 120 N. 
J.Law 304 

37 C J. p 836 note 85 

64. Ark—^Louisville Silo & Tank Co. 
V. Thweatt, 295 S.W. 710, 174 Ark. 
437. 

65. N.C—^Baucum v. Streater, 50 N. 
C. 70 

Pa—Woodland Oil Co v Byers, 7J 
A 518, 223 Pa. 241, 132 Am.S.R 
737 

37 C.J. p 886 note 86. 
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the sale,®® not from the time when special or con¬ 
sequential damage results ;®^ and this is so although 
meanwhile the buyer is wholly unable to ascertain 
whether the goods comply with the warranty.®® It 
seems to be conceded, however, that the rule would 
be otherwise if the warranty related to a future 
event by which its truth could be ascertained,®® as 
that fruit trees would bear a certain kind of fruit,^® 
that vines from seed beans when planted would pro¬ 
duce beans of the description sold,^i or that a car¬ 
pet when laid would not develop grease spotsJ® 
Thus, where machinery is sold with warranty and 
accepted on condition that it complies therewith, a 
cause of action for breach of the warranty does not 
accrue, and the statute does not begin to run, un¬ 
til a reasonable time has elapsed for making the 
necessary tests and the time taken by the par¬ 
ties in trying to make the machinery fulfill the 


stipulated conditions is the criterion of what is rea¬ 
sonable.^* The statute of limitations has been held 
to be tolled during the period in which the seller 
attempts to repair the property sold.*^® 

§ 139. Breach of Covenants in Sale of Realty 

Against a cause of action for breach of covenants 
of warranty In a sale or conveyance of realty, the stat¬ 
ute of limltatloos generally begins to run at the time 
of the breach, which, In the case of covenants of title, 
may be as soon as made, although In some cases the 
statute does not begin to run until substantial damage 
occurs notwithstanding the Immediate technical breach. 

Against a cause of.action for breach of covenants 
of warranty in a sale or conveyance of real estate, 
the statute of limitations does not begin to run un¬ 
til the cause of action has accrued.^® The right of 
action accrues, and the statute begins to run, at the 
time of the breach.^^ In the case of covenants of 


GB. Cal—^Mary Pickford Co. v. Bay- 
ly Bros, 86 P.2d 102. 12 Cal 2d 501. 
N.J—E. O. Painter Fertilizer Co. v. 
Kil-Tone Co.. 143 A. 382, 106 NJ. 
Law 100. 

K.Y.—Liberty Mut Ins. Co. v. Sheila- 
«Lynn. Inc., 67 N.T.S..2d 707. 186 
Mlsc. 689. affirmed 61 N T S 2d 373, 
270 AppLiv. 836, appeal denied 62 
N.Y S 2d 601, 270 App.Liv. 898. 

87 C J. p 836 note 88. 

Xn TeaEM 

(1) Where there was a breach of a 
warranty that a gasoline engine 
would develop thirty-four horse pow¬ 
er and would be suitable for pumping 
water to irrigate a crop of rice, it 
was held that the statute commenced 
to run against the buyer's right of 
action and counterclaim for damag¬ 
es when the engine was Installed, and 
not subsequently, when conseQuential 
damages arose in the loss of his crop, 
without regard to when he discover¬ 
ed the breach, and although the sell¬ 
er. after installing the engine, under¬ 
took to render it effective.—^Fair¬ 
banks V. Ft. Smith, Civ.App., 99 S-W 
705. affirmed 102 S.W. 908. 101 Tex 
24—37 CJ. p 886 note 88 [a] (2). 

(2) So discovery by buyer of alleg¬ 
ed breach of warranty of engine was 
held to put statute of limitations in 
motion without reference to buyer's 
knowledge of nature or extent of 
defects and irrespective of date of 
subsequent expenditures for repairs. 
—Cooper-Bessemer Corporation v 
Shindler, Tex Civ.App.. 132 S.W 3d 
460. 

(8) On the other hand, it was held 
that dealer's action against manu¬ 
facturer for breach of warranty of 
paint was not barred by two-year 
statute, where instituted within two 
years aifter dealer had repainted cus¬ 
tomers’ houses although the action 
was not instituted until more than 


two years after the paint had been 
sold to the dealer.—Sewall Paint & 
Glass Co. of Texas v Booth Lumber 
& Loan Co.. TexCiv.App. 34 S.W.2d 
660, affirmed Sewell Paint & Glass 
Co. of Texas v. Booth Lumber A 
Loan Co. of Texas, ComApp.. 50 S. 
W.2d 793. 

07- N.J —B. O. Painter Fertilizer 
Co. V. Elil-Tone Co. 148 A. 882. 
105 N.J.Law 109. 

68. NY.—Liberty Mut. Ins. Co v. I 
Sheila-Lynn. Inc., 67 N.Y.S 2d 707,1 
185 Misc. 689, affirmed 61 NY.S2d 
373, 270 App.Div 835. appeal denied 
68 N.Y.S.2d 601. 270 AppDiv. 893. 

37 C.J p 836 note 91. 

69. N.C.—Heath v. Moncrleff Fur¬ 
nace Co. 156 S.E. 920, 200 N.a 877. 
76 ALR. 1082. 

37 C T. p 837 note 92. 

Seating plant 

With respect to limitations, buyer’s 
cause of action accrued when it was 
determined that heating plant pur¬ 
chased would not heat building as 
warranted —^Heath v. Moncneff Fur¬ 
nace Co., supra. 

Bate of propagation of animals 
Where contracts for sale of musk¬ 
rats were executed to run for three 
years, causes of action on guaranty 
in such contracts that muskrats 
would propagate at stipulated rate 
over three-year period was held 
to accrue three years after date of 
execution.—^Mount Forest Fur Farms 
of America v. Farnsworth, C C.A. 
Mich., 92 F.2d 342. 

Proxnlse to make good waonranty 
In suit on note for purchase price 
of machine, defendant alleging plain¬ 
tiff's repeated promises to make good 
warranty, it was held that statute of 
limitations did not begin to run 
against cross action for breach of 
warranty until defendant discovered 
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or should have known plaintiff would 
not perform such promises.—^Yeung 
V. Archer Motor Co., TexCiv.App. 
33 S.W 2d 752. 

7a Cal.—Sweet v. Watson’s Ntirs- 
ery. 78 P.2d 284, 23 Cal.App 2d 379. 
87 C J. p 837 note 98. 

71. Cal—Ackerman v. A. Levy A J. 
Zentner Co. 46 P.2d 386. 7 Cal App. 
2d 23. 

Thn» of matnzlty of vliiss held oon- 
tzollhtg 

Action for breach of warranty in 
sale of vines was held barred by lim¬ 
itation, where action was not com¬ 
menced within two years from ma¬ 
turity of vines, when vines did not 
produce beans of variety described 
although damages were not ascer¬ 
tained at that time—Ackerman v. 
A. Levy A J. Zentner Co, supra. 

78. Mo—J. Hennard A Sons Carpet 
Co. V Dornan. 64 Mo App. 17. 

73. Mich.—^B^lt V. Reynolds Rotary 
■Fruit Evaporating Co.. 18 N.W. 878, 
52 Mich 602. 

N.C.—^Heath v Monorleff B’umace 
Co., 156 S.E. 920, 200 N.C. 877. 75 
A.hR. 1082. 

74. Mich.—^Felt v Reynolds Rotary 
Fruit Evaporating Co, Ii8 N.W. 378, 
52 Mich. 602. 

N.C.—Heath v. Moncrleff Furnace 
Co., 156 SE. 920, 200 N.C. 877, 75 
AL.R. 1082. 

75. Ark.—^Louisville Silo A Tank Co. 
v Thweatt, 296 S.W. 710, 174 Ark. 
437. 

76. Ala.—^Lost Creek Coal A Mineral 
Land Co. v. Hendon. 110 So. 308, 
215 Ala 212. 

77. ^ Tex—Schneider v. Lipscomh 
County Nat. Farm Loan Ass’n. Civ. 
App.. 196 S.W.2d 954, reversed on 
other grounds, Sup, 202 S.W.,3d 
832 

15 C.J. p 1299 note 92. 
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title which are broken, if at all, as soon as made, ties the statute does not begin to run until substan- 
the right of action accrues immediately on their tial damage occurs notwithstanding the immediate 
execution,^* although accordmg to some author!- technical breach,^® and, m the case of a warranty 


Warranty of lease 

Cause of action for breach of war¬ 
ranty of lease executed under relin¬ 
quishment act arising out of lessee’s 
payment to owner of land other than 
minerals as lessor entire amount of 
bonus and deferred rentals pursuant 
to lease was held to have arisen on 
lessee’s payment to state of its share 
of bonus and deferred rentals, there¬ 
by discharging state’s lien, and hence 
action against lessor for breach of 
warranty, which was brought within 
statutory period after payment to 
state, was not barred—Stanolind Oil 
& Gas Co V. Allison, Clv.App., 121 S 
W.2d 480, affirmed Allison v. Stano- 
Und Oil & Gas Co., 129 SW2d 267, 
133 Tex 640—Shell Petroleum Cor¬ 
poration V. Tippett, Tex Civ.App, 103 
S.'W.2d 448, error refused. 

Oovenant against euonzKLbxaiLees 

(1) Covenant against encumbranc¬ 
es Is in effect a covenant to Indemni¬ 
fy where encumbrance is charge or 
hen which can be extinguished by 
payment, and statute of limitations 
in such case begins to run only when 
grantee is damnifled.—Soderberg v 
Holt, 46 P.2d 428, 86 Utah 486, 99 A 
L.R. 1041. 

<2) Grantee’s cause of action on 
grantors’ covenant against encum¬ 
brances in warranty deed, to recover 
amount paid in extinguishment of 
tax lien, was held to accrue under 
limitation statute when grantee made 
payment to extinguish tax lien; and 
statute did not run from time of 
conveyance, although taxes were 
then a lien on property.—Soderberg 
V. Holt, supra. 

(3) Record at time of execution 
of land contract not showing that 
paving installments were overdue, 
three-year prescription was held no 
defense to suit by purchaser to re¬ 
cover amount paid for Installments. 
—^Matassa v Cortese, 139 So 69, 18 
LaApp. 677. 

OovensAt to extend Unes on demand 

Under covenant in conveyance 
whereby, on grrantor*s demand, gran¬ 
tee agreed to extend electric line and 
water line from well on another’s 
land across his land to adjoining land 
of grantor, statute of limitations be¬ 
gan to run from date of demand and 
repudiation of covenant, and not 
from date of its execution—^Parks v. 
Hines, ClvApp., 68 S.W 2d 364, af¬ 
firmed Hines V. Parks, 96 S.W.2d 970, 
128 Tex. 289. 

7a Ga.—^Atlanta, K: & N. R. Co. v. 

McKinney, 63 SR 701, 124 Ga. 929, 

110 Am S.R. 215, 6 I..R.A.,N.S., 436. 
(15 C J. P 1299 note 95. 

Construction and operation of cove¬ 
nants see Covenants 59 20-86. 


79. Ky—^Asher v. Pioneer Coal Co., 

26 SW2d 648, 233 Ky. 661—Pio¬ 
neer Coal Co. V. Asher, 11 S.W 2d 

116, 226 Ky. 488. 

15 C J. p 1299 note 96. 

Ckinstrootive evlotioB. 

In action for breach against orig¬ 
inal grantor of real estate who was 
in possession under a permit from 
United States, the constructive evic¬ 
tion for the purpose of applying stat¬ 
ute of limitations did not take place 
until plaintiff became aware that out¬ 
standing title was in United Slates, 
and therefore, where action was be¬ 
gun within a year thereafter, de¬ 
murrer on ground that action was 
barred was improperly sustained.— 
East Canyon Land & Stock Co. v. 
Davis & Weber Counties Canal Co, 
23.8 P. 280. 65 Utah 560. 

Xn AzkaiLsas 

(1) When the vendee sues for 
breach of warranty where there has 
been an eviction, the statute of lim¬ 
itations applies; but no right of 
action accrues until there has been 
an eviction under paramount title.— 
Belleville Land & Lumber Co. v. 
Griffith, 6 S.W2d 36, 177 Ark. 170— 
Quinn V. Lee Wilson & Co., 207 S.W. 
,211, 137 Ark. 69. 

(2) So limitations did not run 
against right of purchaser to set off 
breach of warranty against vendor 
in latter’s action to foreclose mort¬ 
gage, in absence of eviction.—Belle¬ 
ville Land & Lumber Co. v. Griffith, 
supra. 

(3) An exception to the rule is rec¬ 
ognized, however, where the title Is 
in the government; in such case the 
covenant of warranty is deemed to 
be broken as soon as it is. made, and 
the right of action Is complete at 
that time, and the statute of limita¬ 
tions begins to run—Quinn v. Lee 
Wilson & Co., supra—Crawford Coun¬ 
ty Bank v. Baker, 130 SW. 656, 95 
Ark. 438. 

In. Iowa 

(1) If the grantee takes posses¬ 
sion under, and by virtue of, the 
deed, although there may be a techni¬ 
cal breach of the covenant of seisin 
because the grantor had no title, 
nevertheless, as no substantial dam¬ 
age Has accrued to his grantee un¬ 
til he is evicted, the statute of limi¬ 
tations does not commence to run 
until such eviction—Sturgis v. Slo¬ 
cum, 116 N.W. 128, 110 Iowa 26. 

(2) If no possession or right pass¬ 
es to the grantee under the convey¬ 
ance, the covenants of seisin and 
general warranty are broken at once, 
and a right of action Immediately ac¬ 
crues to the grantees which must be 
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prosecuted within the statutory pe¬ 
riod of limitation—Sturgis v. Slo¬ 
cum, supra—1'5 C J p 1299 note 96. 

Xjoi BUssomd 

(1) It waa held In a number of cas¬ 
es that the limitations begin to run 
from the time substantial damage 
accrues.—Wyatt v Dunn, 2 S.W 402, 
6 SW. 273, 93 Mo. 459—15 C.J. p 1299 
note 96. 

(2) This is the rule where the 
statute expressly provides that the 
cause of action shall not be deemed 
to accrue when the wrong is done or 
the technical breach of contract oc¬ 
curs, but when the damage resulting 
therefrom is sustained and is capable 
of ascezlainment—^Propst v. Shep¬ 
pard, App , 174 S W.2d 359. 

(3) Thus, where appeal was dis¬ 
missed from decree quieting title 
against grantees, decree became final 
and grantees* cause of action accrued 
against grantors for breach of a cov¬ 
enant of seisin because grantees’ 
damages were capable of ascertain¬ 
ment, and hence where action for 
money had and received for dam- 

i>ages for the breach was begun with¬ 
in five years of the final decree, ac¬ 
tion was not barred by the five-year 
limitation statute.—^Propst v. Shep¬ 
pard, supra. 

(4) However, there is authority not 
based on the statutory provision 
holding that, where grantor had no 
possession of or title to premises 
conveyed when delivering deed, and 
grantee did not take possession at 
time deed was delivered, ten-year 
statute of limitation against suit for 
breach of covenants of warranty ran 
when deed wrs delivered—^McOrew 
V. Elkins, 36 SW.2d 424, 225 Mo.App 
368—^Rainey v. Davidson, 26 S.W 2d 
841, i224 Mo App 679—^Frank v. Or¬ 
gan, 151 S.W. 504, 167 Mo App 493 

m Texas 

(1) There is authority supporting 
the rule of the text.—Seibert v. 
Bergman, 44 SW. 63, 91 Tex. 411— 
Sievert v. Underwood, Civ.App, 124 
S.W. 721. 

(2) But an early case was to the 
contrary.—Westrope v. Chambers, 61 
Tex. 178. 

(3) Assertion of title and the evi¬ 
dence thereof presented by certain 
partners, who showed plaintiff gran¬ 
tee an abstract containing ten in¬ 
struments, omitted from plaintiff’s 
abstract, showing title in the part¬ 
nership, and the abandonment by 
plaintiff and his relinquishing all 
right, title, and claim to the appar¬ 
ent titleholders, amounted to an evic¬ 
tion of plaintiff, and his cause of 
action for breach of warranty by his 
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of a deed held in escrow, the statute starts running 
from the actual date of delivery to the grantee.so 
On covenants which run with the land, the right 
of action accrues on breach, whether that occurs 
at the time of the execution of the deed or subse¬ 
quently,although it has been held that the statute 
of limitations does not begin to run on breach of 
an affirmative covenant running with the land, such 
as the covenant of the grantor to make and main¬ 
tain fences until demand and refusal.^^ 

Applying these general rules, it has been held that 
a cause of action for breach of covenant of seizin 
is barred where the vendee was in possession un¬ 
der his purchase from the vendor for a period 
longer than the statute of limitations^^ unless, by 
some device of the vendor, the vendee’s cause of 
action was fraudulently concealed.*^ A cause of ac¬ 
tion accrues on a covenai X of general warranty 
when there has been an eviction from the land, and 
not when the deed is made, and limitation begins 
to run when an eviction occurs,85 except that the 


cause of action accrues at once where the grantor 
has previously conveyed the fee or severed there¬ 
from a separate estate such as the mineral rights,®® 
or where the grantor does not own the land but 
holds only a mortgage thereon and attempts to con¬ 
vey a title to a vendee who is aware of the facts.®*^ 
So, where land is in possession of third persons un¬ 
der superior title at the time the covenant of gen¬ 
eral warranty is made, the covenant is broken at 
that time, and the statute of limitations then begins 
to run.®® 

§ 140. Contracts of Guaranty 

The statute of limitations begins to run on a con¬ 
tract of guaranty when a right of action on the con¬ 
tract accrues, but not before then. 

The statute of limitations begins to run on a con¬ 
tract of guaranty the moment a right of action on 
the contract accrues,®® but not before then.®® As to 
when the right of action accrues, no general rule 
can be formulated, but the question must be deter¬ 
mined according to the provisions of each particu- 


grrantors arose at that time.—^Beck v. 
Kouri, ClvApp, 168 S.W.2d 75, error 
refused 

(4) If plaintiff grantee was evict¬ 
ed in 1931, and thereupon surrendered 
the property and abandoned all 
rights and interest therein, his action 
for breach of warranty, brought 
against his grantors, whose warran¬ 
ty of title failed, more than four 
years after such surrender and aban¬ 
donment of title by plaintiff, was 
barred by limitations —^Beck v 
Kourl, supra. 

80. Ala.—Lost Creek Coal & Mineral 
Land Co. v. Hendon, 110 So 808, 
215 Ala. 212. 

81, Mo—McGrew v. Elkins, 86 S.W. 
2d 424. 225 Mo.App. 868. 

15 C p 1299 note 97. 

Warranty of medoxa from enoungu 
braace 

Grantees’ action on warranty of 
freedom frozh encumbrances to re¬ 
cover from grantors, more than ten 
years from date of deed, payments 
made to remove encumbrances of 
special assessments was not barred 
by the ten-year limitation statute on 
ground that the covenant was per¬ 
sonal and was broken when the deed 
was delivered, where the action was 
commenced within ten years aJfter 
removal of the encumbrances—^Eich- 
elberger v. Homerding, 46 N.E.2d 493. 
317 IllApp. 125. 

88. N.T.—Qoncklin v. New York 
Cent & H. R. R. Co., 134 N.TS 
191, 149 App.Div. 739, appeal dis¬ 
missed 101 N.B. 1099, 207 N.Y. 
752. 

64 C. J.S.-45 


83. Tenn—^Pace v. Watson, 126 S 
W.2d 404, 23 TennApp. 92. 

84. Tenn—^Pace v. Watson, supra. 

85. Ky,—^Asher v. Pioneer Coal Co, 
26 S.W.2d 543, 233 Ky. 661—Pio¬ 
neer Coal Co V. Asher, 11 SW.2d 
116, 226 Ky. 488 

Covenant to defend 

(1) Where vendor conveyed part 
of tract under general warranty and 
had prior thereto executed mort¬ 
gage on tract, breach of covenant 
to defend against encumbrance of 
mortgage did not occur until fore¬ 
closure suit was commenced, and 
hence limitations against action by 
assignee of covenantee for breach of 
covenant did not commence to run 
until his right to possession of 
property had been destroyed through 
foreclosure sale—^Morris v. Lain, 130 
S.E 206, 176 S.C. 310, 100 ALR. 
1189. 

(2) With respect to defense of lim¬ 
itations, assignee of covenantee un¬ 
der general warranty on premises 
purchased by assignee and on which 
covenantor had executed mortgage 
was not required to anticipate that 
co^^nantor would permit land to be 
sold to another where assignee had 
given covenantor notice in foreclo¬ 
sure proceedings to defend tho title 
against the encumbrance—^Moms v. 
Lain, supra. 

86. Ky.—^Pioneer Coal Co. v. Asher, 
11 S.W.2d 116, 226 Ky. 488. 

87. Ky.—^Pioneer Coal Co. v. Asher, 
supra. 

88. Tenn.—^Kitchen-Miller Co. v 

Kern, 91 SW-2d 291, 170 Tenn. 10, 
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—^Pace V. Watson, 126 S.W.2d 404, 
23 Tenn.App. 93. 

89. Cal.—Purdy v. Maree, 87 P2d 
390, 31 Cal App 2d 125. 

DC—Peucht V. Keller, 104 P2d 250, 
70 App DC 117. 

Ga—Purst & Thomas v Murray, 162 
S E 846, 41 Ga App 318 
Md— Corpus Juris cited In Hodgson 
V. Burroughs, 2 A 2d 407, 414, 175 
Md 413. 

Neb—W. T Rawleigh Co v Smith, 
9 N.W2d 286, 142 Neb 627 
NJ—Silverman v. Christian, 198 A. 

832. 123 NJEq 506 
NY. —Corpus Juris cited In Duval v 
Skouras, 44 N.Y S 2d 107, 110, 181 
Misc 661, afllrmed 46 NYS.2d 888, 
267 AppDiv 811, and 61 NY.S.2d 
379, 270 App Div. 841—Custeloid 
Co V Graubard. 214 N Y.S 381, 126 
Misc 606. 

Tex —Richardson v. Sanger Bros., 
Civ.App, 283 SW. 249 
WVa— Corpus Juris cited in Hous¬ 
ton V. Lawhead, 182 S.E. 780, 782, 
116 WVa 6-52 
37 C J p 837 note 3 
Continuing guaranty see Infra § 164. 

90, Cal—^Nicholls Gram & I'l’illing 
Co V. Jersey Farm Dairy Co., 24 
P2d 925. 134 Cal App 126 

Md— Corpus Juris cited in Hodgson 
V Burroughs, 2 A.2d 407, 414, 175 
Md. 413 

NJ—Silverman v. Christian, 198 A. 

832, 123 N J.Eq. 606 
Tex—Chanowsky v. Friedman, Civ. 
App, 108 SW.2d 752, error dis¬ 
missed. 

W.Va.— Corpus Juris dted In Hous¬ 
ton V. Lawhead, 182 S.E. 780, 782, 
116 W.Va 652 
37 C.J> p 337 note 4. 
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lar contract,^! having regard to the rule that the 
liability of a guarantor cannot be extended by im- 
plication.52 ^ guaranty may, however, be broken 
as soon as made. Thus, where a person in good 
faith guarantees a signature which in fact is a 
forgery, his implied promise is broken at once, the 
right of action thereon accrues immediately, and the 
statute begins to run from the date of the guaran¬ 
ty and the same rule applies to an absolute un¬ 
conditional guaranty of an obligation already over¬ 
due.®^ 


§ 141. Contracts of Indieiimity 

a. In general 

b. Quasi contracts of indemnity 
a. In (General 

Where the condition of an Indemnity contract Is to 
indemnify against loss or damage, as distinguished from 
liability, the statute of limitations begins to run when 
the loss or damage occurs. 

Where the condition of a bond or the promise in 
any other contract is to indemnify the obligee or 


91. Ga.—W. T. Rawleigh Co. ▼- 
Bthendge, 140 S.K 913, 87 CkuApp. 
S54. 

37 O.J. p 837 note 5. 

PfurtleillAr oontzaots of guaxaiLty 

(1) Cause of action on contract 
guaranteeing payment of principal 
and interest on bonds to recover in¬ 
terest pa 3 rment on tbe bonds arose 
on date that obligor defaulted in 
payment of the Interest installment 
and the statute of limitations began 
to run from that date on the install¬ 
ment of Interest then due.—Duval v. 
Skouras. 44 N.Y.S.2d 107, 181 Misc. 
651, affirmed 46 N.T.S.'2d 388. 267 
AppDiv. 811, and 61 N.Y.S 2d 379, 
270 AppDiv. 841. 

(2) Where option of accelerating 
maturity of bond was never exer¬ 
cised, statute of llnutatlons did not 
begin to run against bond until reg¬ 
ular maturity thereof, and action on 
guaranty agreement, guaranteeing 
payment of bond, brought within six 
years after maturity of bond, was 
not barred by limitations.—^Alton v. 
Slater, 299 N.W. 149, 298 Mich. 469. 

(3) With a respect to limitations, 
action for breach of guaranty that 
collection of indebtedness would not 
be enforced for three years accrued 
when property was sold, not when 
foreclosure suit was commenced.— 
Norton v. Stelnfeld, '288 P. 3, 36 Ariz. 
636. 

(4) Where indorsers waive notice 
of dishonor, nonpayment, and pre¬ 
sentment of demand note, limitations 
began to run as to Indorsers at the 
same time as against the maker 
Ala.—Spragins v. McCaleb, 188 So. 

251, 237 Ala. 668. 

Conn.—^Broadway Bank & Trust Co. 
V. Dongley, 165 A. 800, 116 Conn. 
557. 

(5) Where notes were payable on 
demand, statute of limitations com¬ 
menced to run In favor of guarantor 
thereof at once. 

Conn.—Savings Bank of New Britain 
V. Weed, 185 A, 571, 121 Conn. 414. 
Mass.—National Shawmut Bank of 
Boston V. Fitzpatrick, 152 N.F. 
328, 256 Mass. 125 

N Y.—^People's Trust Co. of Malone 
V. O'Neil, 7 N.B2d 244, 273 N.Y. I 
312. i 


(6) m action on agreement guar¬ 
anteeing note limitation period did 
not start to run until after due date 
of the last renewal note given.— 
Taylor v. Pasme, 122 S.W.2d 964, 276 
Ky. 79. 

<7) Statute of limitations com¬ 
menced to run in favor of guarantor 
on note at maturity thereof. 

N.C.—Hall V. Hood ex rel. Savings 
Bank & Trust Co of Flizabeth 
City, 179 SB. 27, 208 NC. 69 
Wis —^Bishop V. Jensen, 24i8 N.W. 
771, 212 Wis. 30. 

(8) Six-year limitation running 
from maturity of note was held ap¬ 
plicable to cause of action on in¬ 
dorsement g^iaranteeing collection 
and payment, though note was ex¬ 
ecuted under seal —Thompson v 
Bank of Buckhead, 16i3 S.B. 25<5, 46 
Ga.App. 94. 

(9) Where guaranty Imposed obli¬ 
gation to pay deficiency In foreclo¬ 
sure, cause of action against guar¬ 
antor did not accrue until the estab¬ 
lishment of deficiency.—Continental 
Bank & Trust Co. of N. Y. v. Scotch 
Presbyterian Church in City of New 
York, 64 N.Y S 2d 24. 

(10) Benewal of note did not ex¬ 
tend limitations agrainst cause of ac¬ 
tion on guaranty thereof—^Baird v. 
Foss Inv Co., 226 N.W. 523, 58 N.D. 
345 

(11) Other contracts, 

D C.—^Feucht v. Keller, 104 F.2d 250, 
70 App.D C. 117 

Ga.—^Thompson v. Bank of Buck- 
head, 163 SB. 2156, 45 Ga.App. 94. 
Ill—Mazur v Stem, 41 NB.2d 979, 
314 111 App. 529 

Md—Hodgson v. Burroughs, 2 A.2d 
407, 175 Md 413. 

N J.—Superior Fmance Corporation 

V. McCrane, 174 A. 559, 118 N.J. 
Law 501. 

N.M—Cullender v. Levers, 84 P.2d 
1089, 38 N.M. 436. 

N.Y.—Shayne v Reynolds, 232 N.Y. 

S. ,278, 225 App.Div. 70. 

N.D.—^Baird v. Foss Inv. Co., 226 N. 

W. 523, 58 N.D. 346 

Okl.—W. T. Rawleigh Co. v. Justus, 
119 P.2d 82, 189 Okl. 662. 

Tex.—^Hamilton v. Brown, Clv.App, 
181 S.W.2d 890. error refused 
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Va.—Whitehurst v. DufE^^, 26 S.B 2d 
101, 181 Va 637. 

37 C.J p 837 note 5 [a]. 

92. N.J —Smith v. Dowden, 105 A 
720, 92 NJLaw 317. 

N.Y—New York Mut. Life Ins Co 
V IT S. Hotel Co., 144 N.YS 476. 
82 Misc. 632. 

CoBStraotion In doabtfnl case 
Where date when maturity of 
guaranty of note Is doubtful, con¬ 
struction placed on guaranty by par¬ 
ties IS entitled to great weight, with 
respect to limitations —^Feucht v 
Keller. 104 F 2d 260, 70 App D.C. 117 

93. Pa—^Lehigh Coal & Navigation 
Co V Blakeslee, 41 A. 992, 189 Pa 
18, 69 Am S R 788 

Guaxanty of prior Indorsements 

(1) A cause of action for breach 
of guaranty of prior indorsements 
accrues at the moment a check Is ne¬ 
gotiated under a prior invalid in¬ 
dorsement.—Hartford Accident & In¬ 
demnity Co V. Gainesville Nat Bank 
in Gainesville, CCA Tex, 1.24 F2d 
97—^Fourth Nat, Bank v Gainesville 
Nat. Bank in Gainesville, CCA.Tex., 
80 F 2d 490, followed in 80 F 2d 492, 
certiorari denied 56 S Ct. '598, third 
case. 297 US 720, 80 LBd 1004 
Certiorari denied 56 S.Ct 598, sec¬ 
ond case, 297 U S. 720, 80 L Bd 1004 

(2) Where Federal Reserve Bank 
indorsed check to another bank, guar¬ 
anteeing only genuineness of prior 
indorsements, guaranty was broken 
immediately on transfer, and in¬ 
dorsee bank became entitled to sue 
immediately on indorsement on Its 
payment of* the checks, and statute 
of limitation began to run from that 
time—^Mount Vernon Trust Co v 
Federal Reserve Bank of New York, 
45 N.Y S 2d 316, 132 Misc. 7, affirmed 
4$ NYS2d 450, 267 AppDiv. 882, 
appeal denied 47 N.Y S 2d 488, 267 
AppDiv. 906, affirmed 66 NB2d 254, 
293 N.Y. 664. 

94. Ark.—Smith v. Farmers' & Mer¬ 
chants' Bank, 85 S.W 2d 847, 183 
Ark 235. 

Md —^Little V Bdwards, 16 A. 134, 69 
Md 499. 

Mo— Corpus Juris cited in. Carter v 
Burns, 61 SW.2d 933, 942, 332 Mo 
1128. 

37 C J. p 838 note 8. 
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promisee against loss or damage, the cause of ac¬ 
tion accrues and the statute begins to run when, and 
only when, the loss or damage occurs^® to the 
knowledge of plaintiff,96 and not when the act 
which causes the damage is done.97 It has been 
held, however, that a liability to injury, when ac¬ 
companied by any inconvenience or damage to the 
indemnitee on account of the indemnitor’s neglect, 
constitutes a breach of the contract and gives an 
immediate right of action^s and that there is a 
breach as soon as a judgment is recovered against 
the indemnitee determining his liability, so that a 
right of action accrues and the statute begins to run. 


although the judgment is not paid.®® 

Where there is a contract of indemnity against 
loss to result from default, but the loss has fully ac¬ 
crued and the amount thereof is definitely fixed and 
ascertained as soon as the default accrues, the stat¬ 
ute of limitation begins to run at that time.^ As a 
general rule, however, where the contract is to in¬ 
demnify against loss or damage arising from the 
payment of money, the cause of action begins to run 
from the time when the indemnitee pays the mon¬ 
ey, not from the time when he becomes liable to pay 
it;® and this rule applies to the foreclosure of an 
indemnity mortgage given by a principal to his sure- 


95. U.S.—^Federal Reserve Bank of 
Atlanta, for Use of American Sure¬ 
ty Co of New York v. Atlanta 
Trust Co.. CCA.Ga.. 91 F.2d 283, 
117 A.IiR. 1160, certiorari denied 
Atlanta Trust Co. v. Federal Re¬ 
serve Bank of Atlanta, for Use of 
American Surety Co. of New York, 
58 S.Ct. 140, 802 US. 738, 82 LBd. 
571— Conms Juris cited in H. P. 
Cummings Const. Co. v. Marble- 
loid Co, CC.A.NJ., 61 F.2d 906, 
908— corpus Juris cited in Imperial 
Refining Co. v. Kapotez Refining 
Co, CC.AKan, 29 F.2d 193, 201. 
Kan—^First Nat. Bank v Deng, 87 
P 2d 613, 149 Kan. 464—Guarantee 
Title & Trust Co. v. Viola State 
Bank, 262 P. 1037, 124 Kan. 776 
Mo—-Wahl V. Cunningham, 6 S.W. 

2d 676, 320 Mo. 67, 67 ALR 489 
N.J—Trenton Banking Co. v. Ken¬ 
nedy, 8 A.2d 232, 17 N.J.Misc. 222. 
NY.—^Newman v. Roth, 36 N.T.S.2d 
662, 264 App Div. 344, affirmed 47 
N.B.2d 961, 290 N.Y. 659, motion 
denied 50 NB2d 247, 290 N.Y. 865. 
N.C— Corpus Juris dted in. North 
Carolina Bank & Trust Co. v. Wil¬ 
liams, 185 S.B. 18, 20, 209 N.C 806 
Okl—^Thomas v. Williams, 49 P.2d 
557, 173 Okl. 601. j 

Tex—^Bller v. Brwin, Civ.App., 266 
S.W. 696. 

W.Va.—Wise v. Wise, 132 S.B. 369, 
101 WVa 186. 

Wis.—Btarblrd v. Davison, 232 N.W. 

53>5, 202 Wis. 302. 

37 C.J. p 838 note 11. 

Accrual of liability under indemnity 
contracts generally see Indemmty 
§ 14. 

Dual aspect of Indemnity agreement 
Where agreement provided for in¬ 
demnity against loss end damages 
as well as against liability, action, 
brought more than four years after 
liability had accrued but within four 
years after payments had been ac¬ 
tually made to satisfy liability, was 
not barred by statute of limitations 
—Globe Indemnity Co v. Larkin, 145 
P 2d 633, 62 Cal App 2d 891. 

Title insurance 

Against a cause of action on a. 


guaranty of title, the statute of 
limitations does not begin to run 
at the date of the policy, but when 
loss or damages to insured occurs.— 
Purcell V. Land Title Guarantee Co., 
67 S,W. 726, 728, 94 Mo.App. 6—6,2 C 
J. p 1065 note 6. 

Subsequent acquisition of counter¬ 
claim 

(1) In action on contract of In¬ 
demnity, where petition alleged that 
plaintilTs loss occurred more than 
ten years previous to filing of action 
and no counterclaim then existed In 
favor of defendant, the five-year stat¬ 
ute of llzmtatlons, not being tolled, 
was a bar to the action, since stat¬ 
ute began to run at time of plaintifTs 
loss—^Lyhone v. Durtschl, 18 N.W.2d 
180, 144 Neb. 256. 

(2) Where plaintilTs cause of ac¬ 
tion under indemnity contract was 
barred by five-year statute of limi¬ 
tations, fact that defendant later sus¬ 
tained a loss under the contract giv¬ 
ing him right of set-off would not 
toll statute on plaintilTs cause of 
action, where defendant had no coun¬ 
terclaim at time of plaintiff’s loss 
and neither plamtiff nor defendant 
was insolvent.—^Lyhane v. Durtschl, 
supra 

96. Ark.—Nashville Lumber Co. v. 
Grayson-McLeod Lumber Co., 202 
SW. 694, 188 Ark. 699. 

37 C J. p 838 note 12. 

97. U.S.—Corpus Juris dted tu Im¬ 
perial Refimng Co. v. Kapotex Re¬ 
fining Co, C.aA.Kan., 29 F.2d 193, 
201 . 

ni.—^Maxwell, for Use of Maxwell v. 
Nieft, 40 N.B.2d 654, 318 Ill App. 
354. 

37 C.J. p 838 note 13. 

98. Me —Gennlngs v. Norton, 36 Me. 
308. 

99. N.Y.—Conner v. Reeves, 9 NB. 
439, 103 N Y. 627—Sibley v Stark¬ 
weather, 6 N.Y.S. 81, 2 Sllv.Sup 
472. 

37 C.jr p 839 note 15. 

1 . Cal.—Somers v. U. S. Fidelity & 

67 


Guaranty Co., 317 P. 746, 191 Cal. 
542. 

37 C.J. p 889 note 16. 

8. U.S.—^Leal v. "American Bonding 
Co. of Baltimore, CC.A.Okl, 169 
F.2d 782—Corpus Juris cited iu Im¬ 
perial Refining Co v. Kapotex Re¬ 
fining Co, C.C AKan., 29 F.2d 193, 
201—Chrlstlanssand Shipping Co. 

V. Marshall, D.C.Pa, 22 F2d 192. 
reversed on other grounds, C.C.A, 
31 F.2d 686. 

Idaho.—Caldwell v. McKenna, 83 P.2d 
866, 64 Idaho 552. 

Kan.—^American Indemnity Co. v 
Peak, 265 P. 975, 123 Kan 602. 
Okl.—^Thomas v. Williams, 49 P.2d 
567, 173 Okl 601 

Tex—Stillman v. Hirsch, Civ App., 
84 SW2d 501, affirmed 99 S.W 2d 
'270, 128 Tex. 359—^Latimer v Tex¬ 
as & N O. R Co, Civ.App, 66 S. 

W. 2d 933, error refused. 

37 C,J. p 839 notes 17, 18. 

Action by agent against principal 

(1) Where a bank collecting checks 
bearing forged indorsements and su¬ 
ing the bank from which It received 
the checks amended its bill to allege 
definitely Its membership in the Fed¬ 
eral Reserve System, its agency for 
defendant and defendant’s liability to 
reimburse it for losses sustained, the 
suit, as respected limitations, was 
one by an agent for Indemnity and 
not one for moneys paid to and 
wrongfully had and received of It 
by defendant.—^Federal Reserve Bank 
of Atlanta, for Use of American Sure¬ 
ty Co of New York v Atlanta Trust 
Co., CC.A.Ga, 91 F2d 283, 117 A. 
LR. 1160, certiorari denied Atlanta 
Trust Co v. Federal Reserve Bank of 
Atlanta, for Use of American Surety 
Co. of New York, 58 S.Ct 140, 802 U. 
S. 738, 82 L Bd. 671. 

(2) A bank collecting checks as 
agent and compelled to reimburse 
another bank because of forged in¬ 
dorsements had a right to sue the 
bank from which it received the 
checks for Indemnity Instead of su¬ 
ing for moneys had and received or 
on defendant’s guaranty of prior In- 
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ty * When the undertaking sued on was to indemni¬ 
fy plaintiff against liability, the statute of limita¬ 
tions commences to run when plaintiff becomes lia¬ 
ble to pay the claim against which he was indemni¬ 
fied.^ In any case the terms of the particular con¬ 
tract will govern as to the time when the right of 
action accrues.6 Insured’s cause of action against 
his insurer based on the latter’s bad faith in refus¬ 
ing to effect a settlement within the limit of the pol¬ 
icy, accrues, and the statute of limitations begins to 
run, when judgment against insured in an amount 
exceeding the policy is affirmed by the court of last 
resort and is satisfied by insured.® 

LimitaHon of action against reinsurer. Where 
the original insurer contests payment in good faith, 
limitations do not run against its right of action 
against reinsurer until final judgment against the 
original insurer in the appellate court.7 

In a state where the statute of limitations does 
not apply to a cause cognizable only in a court of 
equity, it has been held that rendition of a deficien¬ 
cy judgment in foreclosure of a deed of trust docs 
not start limitations against liability of the heir of 
a deceased indemnitor.® 

b. Quasi Contracts of Indemnity 

Where one Is by law primarily liable for the neg¬ 


ligence, misfeasance, or malfeasance of another, the 
statute of limitations does not begin to run against 
the former's right to recover indemnity from the lat¬ 
ter until the former's liability has become finally fixed 
and ascertained. 

Where a person or corporation is by law pri¬ 
marily liable for the negligence, misfeasance, or 
malfeasance of another, the former’s right to re¬ 
cover indemnity or reimbursement from the latter 
does not accrue, and the statute of limitations does 
not begin to run, until the former’s liability has be¬ 
come finally fixed and ascertained, for the gist of 
such an action is the damage sustained by the per¬ 
son or corporation primarily liable.® A surety com¬ 
pany's cause of action against the principal in an 
employee’s bond of indemnity for an amount paid 
by it to the employer under the bond accrues on the 
day of such payment.^® 

§ 142. Contracts of Bailment in General 

The statute of limitations begins to run against a 
bailor’s right of action against his bailee at the time 
of the latter’s breach of duty under the contract of 
bailment; in order to set the statute in motion there 
must be some act of the bailee inconsistent with the 
bailment and changing the nature of his holding. 

A bailor’s right of action against his bailee ac¬ 
crues at the time of the latter’s breach of duly un¬ 
der the contract of bailment, and the statute of lim¬ 
itations then begins to run.ii Unless the term of 


dorsements, and, where it did so, lim¬ 
itations did not run until It made 
good the forged checks and sustain¬ 
ed loss.—^Federal Reserve Bank of 
Atlanta, for Use of American Surety 
Co. of New Tork v Atlanta Trust 
Co , C C A Ga, SI F.2d 283, 117 A.L.R 
1160, certiorari denied Atlanta Trust 
Co V. Federal Reserve Bank of At¬ 
lanta, for use of American Surety 
Co. of New York, 58 S.Ct 140, 302 
US. 738, 82 L.Bd. 571. 

3. Cal.—^Loewenthal v. Coonan, 67 F 
324, 135 Cal. 381, 87 Am S R. 11<5 

Miss.—^McLean v. Ragsdale, 31 Miss 
701. 

4. Mo —McManus v. Trailles, Mo 
App., 253 S.W, 406. 

Attachment proceedings 
Cause of action on agreement by 
plaintiff in attachment to indemnify 
surety on attachment bond against 
all liability or expense and discharge 
judgments on bond against surety, 
including judgments entered on ap¬ 
peal was held not barred by limita¬ 
tion where suit was commenced 
within statutory time after entry 
of judgment on appeal and discharge 
of Judgment by surety.—Winne v 
Morrissey, 187 A. 36, 14 KJ.Misc. 771, 
affirmed 191 A 840. 118 N JLaw 195 
6. Tex—^Littlefield v. Scott, Civ. 

APP , 244 S W. 824. 

37 C.J p 839 note 20. 


6. U.S.—American Mut. Liability 
Ins. Co. of Boston, Mass., v Coop¬ 
er, C.CAAla, 61 F.2d 446, cer¬ 
tiorari denied 53 S.Ct 696, 289 U. 

S. 736, 77 L.Hd. 1483. 

7- N.Y.—^Pennsylvania Ins. Co ▼. 
Telfair, 67 N.Y.S. 780, 27 Misc 247, 
reversed on other grounds 61 NY, 
S. 322, 45 APP.D1V. 664. 

8 . U.S.—Sullivan v. Ellis, Colo., 219 
F. 694, 135 CC.A 366. 

37 C J. P 839 note 22 

Applicability of statute of limita¬ 
tions to eguitable actions and rem¬ 
edies see supra S 92 et seg. 

9. US —Chnstianssand Shipping Co. 
V. Marshall, CC.APa., 81 F 2d 686 
—Corpus Juris cited iu Imperial 
Refining Co v. Kanotex Refining 
Co., aCAKan., 29 F2d 193, 201. 

Ky.—Smith V. Smith, 21 S.W.2d 246, 
231 Ky. 229. 

N.J.—^Broad St. Nat Bank v. Hold¬ 
en, 156 A. 827, 109 N JEq 253 

N.Y.—^Liberty Mut. Ins Co. v So- 
ciete Coiffure, 50 N.Y S 2d 40. 

Okl—Johnson v. Davis, 293 P. 197, 
146 Okl. 170 

Pa—^Rudman v. City of Scranton, 173 
A. 292, 114 Pa.Super. 148—^Fisher v 
City of Philadelphia, 170 A 87i5, 
112 Pa.Super. 226. 

Tenn—^Prater v. Fidelity Trust Co., 
34 S.W.2d 205. 161 Tenn. 626 

Tex —Shell Petroleupa Corporation v. 

68 


Tippett, Civ App, 103 S.W 2d 448, 
error refused 
37 C J. p 839 note 24, 

Accrual of rights of action under im¬ 
plied and quasi contracts general¬ 
ly see infra 9§ 158-160. 

Snperadded liability of sharehold¬ 
er of bank stock under statute ma¬ 
tured on appointment of receiver, and 
cross petition by former stockholder 
against purchaser from him, filed 
nearly four yoars thereafter, was 
barred by statute providing three 
years' limitation for contracts not in 
writing—^Kansas State Bank v. Shai- 
ble, 234 P. 40. 118 Kan. 73. 

10. Del.—U. S. Fidelity & Guaranty 
Co. V Gray’s Adm’rs, 97 A 426, 29 
Del. 161. 

11. Ky—Corpus juris cited lu 
Slack V. Bryan, 184 SW.2d 873, 
876, 299 Ky. 132 

Mont.—Gates v Powell, 262 P. 377, 77 
Mont 654. 

NY—Stephens v. Crawford, 205 N.Y 
S. 39, 209 App Div 142. 

Wis.—Corpus Juris quoted lu Smith 
V Poor Hand Maids of Jesus 
Christ, 213 NW. 667, 668, 193 Wis 
63. 

37 C J. p 840 note 27. 

Gommencemeut of actiou agalust 
bailor 

Limitation against action to re¬ 
cover fishing nets from bailee began 
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the bailment is limited, no lapse of time bars the 
bailor’s right to the property, and his right of ac¬ 
tion does not accrue and the statute does not begin 
to run until denial of the bailment and conversion 
of the property by the bailee^^ or someone claim¬ 
ing under him,i3 or until the bailor receives actual 
or constructive notice of an adverse claim by the 
bailee or by some one claiming through him.^* In 
order to set the statute in motion there must be 
some act of the bailee inconsistent with the bail¬ 
ment and changing the nature of his holding,^® 
such as a refusal to deliver on demand.^® A forti¬ 
ori where the contract of bailment provides that 
the property shall be returned on demand, the stat¬ 
ute begins to run when, and only when, a demand 
is made.i'^ The time when the statute begins to 
run may in certain instances vary, according to the 
character of the action, or the special circumstanc¬ 
es attending the bailment. Thus, while the statute 
may run against a cause of action in trover from 
the time of the conversion by the bailee,^® the 
bailor may elect to sue for the bailee’s breach of 


his express or implied contract to deliver the prop¬ 
erty on demand, and in such a case the cause of 
action accrues, and the statute begins to run when, 
and only when, a demand is made, notwithstanding 
there has been a previous conversion,^® although it 
has been held otherwise where the property was 
destroyed to the knowledge of the bailor,^® and in 
an action against a warehouseman to recover the 
value of goods destroyed, it has been held that the 
statute of limitations begins to run from the time 
of the loss, or at least from the time the owner has 
notice of the loss, and not from the time of de- 
mand.2i So, where the bailee wrongfully sells the 
goods, and the bailor waiving the tort sues in as¬ 
sumpsit for money had and received to his use, the 
cause of action accrues and the statu.te begins to 
rtm at the date of the sale and the receipt of the 
money.2^ Again it has been held that the bailor is 
not necessarily bound to treat a failure to deliver 
on demand as a conversion, but where the bailee 
makes repeated promises to deliver or to make rcsti^ 
tution in case of his inability to deliver, not claim- 


to run when it brought replevin ac¬ 
tion against 'bailor for boat on which 
nets were used.—^Luketa v. American 
Packing Co., 247 P. 964. 139 Wash 
62o. 

Xn SBUssoiuri 

By force of statute the necessity 
of a previous demand for the re¬ 
turn of bailed property before the 
owner can maintain an action of 
replevin to recover possession Is 
abrogated; hence the statute of lim¬ 
itations runs against the owner’s 
right to sue, although he makes no 
demand. If an act is done by the 
bailee Inconsistent with the bailment, 
as by selling the property.—Corpus 
JtulB dted In Piggott v. Denton, 
App, 46 S.W.2d 618, 620—^Bollman 
Bros Co. V. Peake, 69 jS.W. 1058, 96 
Mo.App. 253 

12. D.C—Schupp V. Taendler, 164 F. 
2d 849. 

Ga.- -Bulloch V. Hutcheson, 174 S.F. 

645, 49 GaApp. 171. 

Ky.—Corpus Juris olted In Slack v. 
Bryan, 184>SW2d 873, 876, 299 Ky. 
132—Corpus Juris quoted lu Bo¬ 
gle's Adm’r v. Thompson, 20 S.W. 
2d 173, 176, 280 Ky. 53i8. 

N.T—Stephens v. Crawford, 20-5 N. 
T.S. 39, 209 App Div. 142—^Williams 
V. Flagg Storage Warehouse Co., 
220 NY.S. 124, 128 Hisc 566, af¬ 
firmed 223 N.TS. 925, 221 App.Div. 
788. 

Tex—Federal "SSi^ Co. v. Johnson, 
Civ.App, 187 SW.2d 410, error dis¬ 
missed—Corpus Juris dted In Bra¬ 
dy V. Garrett, Civ.App., 66 S.W.2d 
502, 504, error dismissed—^Wood¬ 


ward V. San Antonio Tract Co, 
Civ App. 96 SW. 76. 

WiB—Corpus Juris quoted In Smith 

V. Poor Hand Maids of Jesus 
Christ, 213 N.W. 667, 668, 193 Wis. 
63. 

37 C.J. p 840 note 28. 

Fiduciary relationship of husband 
and wife existed until decree of di¬ 
vorce was entered, and until then 
wife did not abandon right to re¬ 
turn and assert claim to personalty. 
—Gates V. Powell, 252 P. 377, 77 
Mont 554. 

13. Ky.—HCorpus Juris quoted in 
Bogle’s Adm’r v Thompson, 20 S. 

W. 2d 173, 175, 230 Ky 538. 

N.T.—Stephens v. Crawford, 205 NT. 

S. 39, 209 App.Div. 142. 

N C.—^Powell V. Powell, 21 N.C. 879. 
Wis—Corpus Juris quoted in Smith 
V Poor Hand Maids of Jesus 
Christ 218 N.W. 667, 668, 198 Wis 
63 

37 C J. p 840 note 29. 

14. Tex.—Corpus Juris cited in 
Brady v. Garrett, Civ.App, 66 S 
W2d 502. 504, error dismissed. 

6 C J. p 1107 note 94. 

When adverse possession begins to 
run in favor of bailee as against 
bailor as affecting claim of title 
by adverse possession see Adverse 
Possession S 242 a. 

15. Ky —Corpus Juris cited in 
Slack V. Bryan, 184 S.W.2d 878, 876. 
299 Ky 182. 

Mont.—Gates v. Powell, 252 P. 877, 
77 Mont 554. 

N.T.—Stephens v. Crawford, 205 N.T. 

S. 39, 209 App.Div. 142. 

Wis—Corpus Juris quoted in Smith 
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V. Poor Hand Maids of Jesus 
Christ. 213 NW. 667, 668 , 193 Wis 
63. 

87 C.J. p 840 note 30. 

16. Ark.—^Lee County Nat Bank v. 
Hughes, 366 SW. 60. 165 Ark 497 

Colo—Schwartz’ Fstate v. Silvey, 73 
P2d 994, 101 Colo. 336 
D C —Schupp V Taendler, 154 F Id 
849. 

Ky—Corpus Juns cited in Slack v 
Bryan, li84 SW2d 873, 876, 209 
Ky. 182 

Mont.—Gates v. Powell, 252 P. 377, 
77 Mont 664—Viers v. Webb, 245 
P. 267, 76 Mont 38 
N T.—Williams v Flagg Storage 
Warehouse Co, 220 N.T S. 134, 128 
Misc. '566, affirmed 223 N.TS. 925, 
221 AppDiv 788 
87 C.J. p 840 note 31. 

17. Colo—Bowes v. Cannon, 116 P. 
336, 50 C 0 I 9 262. 

37 C.J p 840 note 32 

18. N.T.—Ganley v. Troy City Nat. 
Bank, 98 N.T. 487. 

19. NT.—Ganley v Troy City Nat. 
Bank, supra—^Moore v. Williams, 
26 NT.S. 766. 

87 C J p 840 note 35 

20. SC —Cohrs v. Fraser, 6 S C. 851. 
37 C J p 840 note 36. 

Zmputed notice to bailor of bailee's 
breach of bailment would institute 
running of statute of limitations — 
Hodgers v. First Nat. Bank, Tex 
C1V.APP. 68 S.W2d 371. 

81, SC.—Cohrs V. Fraser, 5 S.C. 351 

28. DC.—^Moses V. Taylor, 17 DC 
255. 
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ing any adverse interest in the property, the baiJor 
may rely on such promises and treat the bailment as 
continuing up to the time of an actual adverse hold¬ 
ing or a final admission of inability to deliver the 
property, before which time the statute will not 

run,28 

§ 143. Contracts of Carriage 

The question when the statute of limitations be¬ 
gins to run In favor of or against a carrier depends 
on the terms of the particular contract of carriage and 
the time of the breach of that contract; and the stat¬ 
ute does not begin to run until a cause of action ac¬ 
crues. 

The question when the statute of limitations be¬ 
gems to run in favor of a carrier depends on ihe 
terms of the particular contract of carriage and 
the time of the breach of that contract.^^ The 
statute does not, of course, begin to run until a 
cause of action accrues against the carrier.^® Thu% 
where goods are delivered to a carrier for trans¬ 
portation, but are destroyed while in the carrier's 
possession, the right of action on the contract to 
recover their value does not accrue until the loss 
of the goods occurs, and the statute does not begin 


to run until that time.28 A cause of action against 
a carrier of goods for breach of duty under his 
contract of carriage, as in case of negligence where¬ 
by the goods are missent, accrues when the breach 
of duty occurs, and from that time the statute be¬ 
gins to run, not from the time when consequential 
damage results but there is also authority for 
a more liberal rule.28 In case of a earner's un¬ 
reasonable delay in the transportation of goods it 
has been held that there is a continuing wrong in 
that every day's delay creates a new cause of ac¬ 
tion for the damage then suffered, and that a re¬ 
covery may be had for such damages as accrue 
within the statutory period prior to the action, al¬ 
though not for such as accrued before that time.29 
With respect to limitations, a cause of action for 
reparation because of unjust and unreasonable rates 
does not accrue until the effective date of the order 
of the public service commission declaring the rates 
imreasonable.80 

Actions by carrier, A railroad company's cause 
of action against a consignee for freight arises on 
the date when the company delivers the goods to the 
consignee and the latter accepts them.81 Limita- 


33 . Ga—^Blount v. Beall, i22 S.XI 62, 
95 Oa. 182. 

37 C.J p 841 note 38. 

94. Tex.—^Houston & T. C. B. Co. ▼ 
Adams, 49 Tex. 748, 30 Am.R. 116 
—Missouri, EL & T. R. Co. ▼. Har¬ 
ris, Civ.App., 188 S.W. 10i86. 

Period of limitation see supra S 46. 
Coatroot oontemplatliig delay 
Where party to contract, evidenced 
by the issuance of a transportation 
ticket by carrier to prospective pas¬ 
senger, has stipulated or clearly con¬ 
templated a delay In the use thereof 
to some time in the future, definite 
or indefinite, on refusal to honor the 
ticket, the statutory time for bring¬ 
ing: an action to recover back the 
money paid for the ticket is not 
necessarily meeusured from the ini¬ 
tial transaction, but from the later 
date on which use of the ticket was 
stipulated, according to the terms of 
the particular contract—^Phcenix Pi- 
nance Corporation v. lowa^Wisconsm 
Bridge Co., 16 A.l2d 789, 2 Terry. Del., 
130. 

Breach of oontraot to traouanlt money 
(1) Pact that not until nine years 
after sender delivered money to ex¬ 
press company to be transmitted to 
Russia and there deposited in bank 
to his credit did he demand money 
back was held to bar action for 
breach of such contract, and the fact 
for nine years sender repeatedly 
called at express company’s office and 
was orally assured that bank book 
would be returned was held not to 
toll limitations.—Temlrecoeff v. 


American Express Co., 20 P.2d 23. 
172 Wash 409. 

(2) Where express company failed 
to deliver passbook of foreign bank 
to plaintiff as agn^eed, within six 
years after reasonable time to per¬ 
form had expired, it was held that 
plaintiff’s demand, before expiration 
of SIX years, for his passbook or his 
money, to which company’s repre¬ 
sentative replied, "The book will ar¬ 
rive,” did not take case out of op¬ 
eration of statute of limitations by 
extending time for performance — 
Gotfried v. Barrett, 210 N.T.S. 245. 
125 Misc. 111. 

25. Ill.—^Merchants’ Despatch Co. v. 
Topping, 89 Ill. 65. 

26. Ill—^Merchants Despatch Co. v. 
Topping, supra. 

Mass —^Finn v. Western R. Corp., 102 
Mass 283. 

37 C J. p 841 note 4,2. 

Stranding of vessel 
With respect to limitations, cause 
of action for loss of goods resulting 
from stranding of vessel arose on 
date of stranding, end not date of 
shipment.—Aristo Hosiery Co. v. At¬ 
lantic Coast Line R. Co, 218 K.T.S. 
287, 128 Misc. 238 

Date when oanier should have de¬ 
livered iroods 

In action for loss of goods, breach 
of contract of carnage occurred on 
date when earner should have deliv¬ 
ered goods, but failed to do so for 
the purpose of computing the period 
of statutory limitations —^Aristo 
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Hosiery Co. v. Atlantic Coast Line R 
Co., i218 NT.S. 287, 128 Misc. 238 
Expiration of reasonable time for de¬ 
livery 

Breach of carriage contract occurs, 
with respect to limitations, on ex¬ 
piration of reasonable time for deliv¬ 
ery.—^Aristo Hosiery Co. v. Atlantic 
Coast Line R Co, >221 N.T.S. 298, 129 
Misc. 305. 

Tender of shipment In damaged ooxu 
dltlon 

Causes of action against railroad 
company for damage to watermelons 
in transit accrued when defendant 
tendered shipments at destination In 
damaged condition.—^Perkel v. Penn¬ 
sylvania R. Co. '266 H.T.S. 697, 148 
Misc. 284. 

27. Ill—^Pennsylvania Co v. Chica¬ 
go, M & St P. R. Co., 83 H.E. 415, 
144 Ill. 197. 

37 C J. p i841 note 43. 

28. Tex.—^Houston & T. C. R. Co. v 
Adams, 49 Tex. 748, 30 AmR 116 

37 C J. p 841 note 45. 

29. Me.—Jones v. Grand Trunk R 
Co., 74 Me. 856 

37 C.J. p 841 note 46. 

Continuing or repeated Injury from 
torts see infra § 169. 

30. Pa.—^Manning v. Newvllle Wa¬ 
ter Co, 169 A. i254. 111 Pa Super 
229 

31. Va —W. L. Becker & Co. v. Nor¬ 
folk & W. R. Co.. 100 S E. 478, 125 
Va. 558 

37 C.J. p 841 note 47. 
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tions begin to run with respect to an action found¬ 
ed on a bill of lading at the time of the signing 
and issuance of the bill, notwithstanding prior de¬ 
livery of .the goods and the fact that the bill was 
not signed by the shipper.32 Limitations against a 
claim for freight transportation furnished the gov¬ 
ernment run from the time of the rendition of the 
service.33 It has been held that an action for haul¬ 
ing charges' filed within the statutory time after 
the hauling was finished is not barred.34 

§ 144. Pledges 

The pledgee's right to hold pledged property and 
apply It to the discharge of the debt does not become 
barred by limitations as long as the pledge continues 
and the debt Is unpaid. 

Where property is pledged for the payment of a 
debt, the pledgee’s right to hold the property and 
apply it to the discharge of the debt does not be¬ 
come barred by the statute of limitations as long 
as the pledge continues and the debt is unpaid 


and this is true although the statute has run against 
the obligee’s right of action to recover the amoimt 
of the debt36 

§ 145. Deposits 

a. In general 

b. Bank deposits 

a. In (General 

Where a deposit of money Is made, the general rule* 
Is that the statute of limitations begins to run In favor 
of the depositary only on demand and refusal or the 
assertion of some adverse claim by the depositary. 

The period of limitations for an action for a de¬ 
posit does not begin to run until a cause of action 
has accrued.®^ Where a deposit of money is made, 
the general rule is that a cause of action accrues in 
favor of the depositor against the depositary, and 
the statute of limitations begins to run, only on de¬ 
mand and refusal or the assertion of some adverse 
claim by the depositary.® * A fortiori is this true 


32. CaJ.—^Transmarine Corporation 
V. R, W Kinney Co, 11 P.2d 877, 
123 Cal.App. 411. 

33. U.S.—^Atlantic Coast Line R. Co. 
V. U. S, 66 CtCl. 676. 

34. La—^Pugh V. Bylera, 186 So. 7<5, 
16 LaApp. 676. 

35. La.—-Waterman v. Dupeire, 166 
So. 405, 180 La. 820. 

Mo— Ooxpiis Juris quoted in Rains 
V Moulder, 90 S.W.2d 81, 88, 838 
Mo. 275. 

37 C.J. p 841 note 49. 

36. Mo.— GotpuB Juris quoted In 
Rams V. Moulder, 90 S.W 2d 81, 88, 
338 Mo. 275. 

Pa.—^In re Hartranft's Bstate, 26 A. 

104, 153 Pa. 530, 34 Am.S R 717 
Bar of debt as affecting security 
generally see supra S 10. 

37. Idaho.—^Prewett v. iB^rst Nat. 
Bank, 262 P. 1057, 45 Idaho 451. 

N.T—^People v. S. W. Straus & Co., 
2i81 N.Y.S. 200, 165 Misc. 610. 

38. U S.--Steingut ▼. Guaranty 
Trust Co. of N. T., D.C.N.T., 58 P 
Supp. 623—City of Dalhart v. 
Childers, D.C.Tex, 18 F.Supp. 903. 

Ga.—^Burkhalter v. Burkhalter, 13i2 
S.B 914, 35 Ga.App. 315. 

Miss. — ^Letts V. Hancock Bank of 
Gulfport, 15 So 2d 422, 195 Miss. 
519, suggestion of error sustained 
In part 15 So 2d 774, 195 Miss. 519. 
Mo.— Corpus Juris olted In Magee v. 
Mercantile-Commerce Bank & Trust 
Co., 124 SW.2d 1121, 1125, 848 Mo. 
1022— Corpus Juris quoted In Arn¬ 
old V. Security Bank of St. Jo¬ 
seph, 286 S.W. 161, 164, 221 Mo. 
App. 683. 

N.Y.—People on Complaint of Dono¬ 
van V. Rounatl, 17 N.Y.S.2d 199, 
268 App.Div. 585—^In re Roths¬ 


child's Bstate, 297 N.Y.S. 189, 251 
App.Dlv. 639—Kowalow v. Bucz- 
kowski. i290 N.Y.S. 370, 248 App 
Div. 847—^In re Hayden's Estate, 24 
N.Y.S 2d 15. 175 Misc. 606, affirmed 
In re Hkyden's Will, 26 NY.S2d 
490, 261 AppDiv. 900, appeal de¬ 
nied In re Hayden's Bstate, 27 N. 
YS2d 468, 261 AppDiv. 1074—Fi¬ 
delity & Casualty Co. of New York 
T. Farmers Nat. Bank of Hudson, 
290 N.YS. 895, 160 Misc. 510, af¬ 
firmed 293 NY.S. 8, 249 AppDiv 
348, affirmed 9 N.B.2d 833, 275 N 
Y. 194 

Or—^Pirst Nat. Bank of Portland v. 
Connolly, 138 P.2d 613, 172 Or. 484, 
rehearing denied 143 P.2d 243, 17.2 
Or 434. 

37 CJ. p 841 note 58, p 95i8 note 78 
[c] 

Period of limitation for action on re¬ 
ceipt for money with promise to re¬ 
pay or apply see supra 5 64. 

Justice’s retirement aUowaace 
Where Justice of municipal court 
on retirement was appointed an of¬ 
ficial referee and he continued in 
such capacity until his death and 
during that period no part of his re¬ 
tirement allowance was paid, execu¬ 
tor of his estate was not precluded 
from recovering annuity payments, 
the right to which accrued more than 
six years prior to the commencement 
of proceeding, since the retirement 
system occupied a relationship to the 
Justice as a retired member akin to 
that of a depositary and the statute 
of limitations did not commence to 
run until demand was made for pay¬ 
ment.—^Furgueson r. 1a Guardla, 11 
N.Y.S.2d 598, 171 Misc. 270, affirmed 
18 N.Y.S.2d 647, 257 AppDiv. 1048, 
affirmed 23 N.B.2d 14, 281 N.Y. 678. 
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Held not deposit within rule 

(1) Payment by administrator to 
tax commission in advance of order 
fixing transfer tax Is not “deposit," 
and statute of limitations runs not 
from demand, but from time when 
right'to make demand accrues —^Fur- 
ey v. Graves, 266 N.Y S. 819, 148 
Misc. 785, affirmed In re McKay's 
Adm'r, 271 N.Y.S. 1023, «41 App Div. 
897, affirmed FUrey v. Graves, 195 
NB. 138, 266 N.Y. 415. 

(2) The statute providing that 
public money, received under color 
of office by public official, shall be 
paid Into treasury and retained until 
claimed by lawful owner does not 
necessitate demand for, and refusal 
of, payment of sum deposited with 
probate court clerk In payment of 
judgment, awarding compensation for 
land appropriated for public use, be¬ 
fore ten-year statute of limitations 
can begin to run against action for 
such sum by person entitled thereto, 
in view of subsequent provision that 
such money shall revert to general 
fund if not claimed within five years 
after being credited to special trust 
fund.—State ex rel. McLeary v. Hil- 
ty, 38 N.E 2d 198, 139 Ohio St 39. 

(3) Where building and loan asso¬ 
ciation's agent misappropriated pro¬ 
ceeds of trust company's check to as¬ 
sociation In satisfaction of mortgage, 
act of trust company In drawing the 
check, which was Indorsed to associ¬ 
ation, was held Insufficient to consti¬ 
tute association depositor of trust 
company, so as to toll limitations 
against association's claim against 
trust company until demand for pay¬ 
ment had been made.—^Bernstein, to 
Use of Safe and Trustworthy Build¬ 
ing & Loan Association, v. Bryn 
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where the parties hy their agreement expressly 
make the deposit payable on demand or when called 
for.3® A rather close but important distinction ex¬ 
ists in this respect between a deposit and a loan,^® 
for, as discussed supra §§ 129, 130, a loan without 
any fixed time for payment, or payable on demand, 
is due immediately, and the statute runs from the 
time the loan is made. While a demand may gen¬ 
erally be necessary to start the statute in motion, 
it must be made within a reasonable time;^l but 
what is a reasonable time depends largely on the 
construction of the particular contract and the facts 
of the case^2 ^nd is not necessarily the time fixed by 
the statute of limitations.^* It has been held, where 
the money deposited is appropriated by the deposi¬ 
tary to his own use, that an action may be main¬ 
tained without a demand and that the statute runs 
from the date of the conversion,^^ although there is 


also authority to the contrary but in no event 
does the statute begin to run until the date of the 
conversion.^* 

b. Bank Deposits 

As to ordinary bank deposits, and generally as to 
certificates of deposit as well, the statute of limita¬ 
tions begins to run in favor of the bank when, and only 
when, payment Is demanded and refused or demand is 
in some way dispensed with. 

With respect to the running of the statute no dis¬ 
tinction is made between ordinary deposits of mon¬ 
ey in a bank and deposits with a private individu¬ 
al and the law is well settled that as to ordi¬ 
nary bank deposits the statute begins to run in fa¬ 
vor of the bank when, and only when, payment is 
demanded and refused or demand is in some way 
dispensed with.48 Where, however, a bank, either 
in terms or in effect, has denied liability to its de- 


Mawr Trust Go., 177 A. 803, 818 Pa 

42. 

IKEoxiey deposited for use of aaother 

(1) Where money Is deposited with 
one man for the use of another, the 
cause of action accrues to the lat¬ 
ter from the time of the deposit, 
and the statute of limitations com¬ 
mences running from that lime 
Ky.—^Buckner v. Patterson, LfttSel 

Cas. 234 

NT—^Bogardus v. Young, 19 NY.S. 

886, 64 Hun 389. 

(2) Where authority of writer to 
write letter stating that funds held 
by a Pennsylvania corporation for 
account of a Russian corporation 
should be held subject to order of 
Russian corporation's director was 
not established, New York statute 
providing that time within which an 
action must be brought to recover a 
deposit of money to he repaid only 
on a special demand must be com¬ 
puted from demand was not applica¬ 
ble, and on deposit of money with 
Pennsylvania corporation there arose 
the usual immediate obligation to 
repay to which six-year statute 
would be applicable—^Heydemann v. 
Westinghouse Bloctric & Manufac¬ 
turing Go., D G N.Y., 82 F.Supp. 471. 

tTnelalmed consumer deposits paid 
into state treasury 

Statute of limitations does not run 
against recovery of consumer depos¬ 
its. paid into state treasury by gas 
and electric corporations as un¬ 
claimed, until demand Is made for re¬ 
turn thereof to depositors.—^Brooklyn 
Borough Qas Go. v. Bennett, 277 N. 
Y.S. 203, 164 Misc 106. 

Heath of party 

The statute of limitations will run 
from the death of either of the par¬ 
ties to a deposit at pleasure.—Kane 
V. Bloodgood, 7 Johns,Ch., NY, 90, 
LI Am.D. 417. affirmed 8 Gow. 860. 


Notice of dissolution of corporation 
did not convert claim against it for 
balance of deposit from demand to 
time deposit, with respect to limita¬ 
tions —Giovannangeli v. Levich & 
Pollach. 236 N.Y.S 2i8, 134 Misc. 24>6 

39. NT.—^D1 Nufrio V Ajello, 207 N. 
TS. 229, -211 AppDiv. 487. 

87 aj. p 842 note 54. 

40. Ala.—Wright T. Paine, 62 Ala. 
340. 34 Am.R. 24 

37 G.J. p 842 note 55. 

41. Mass—Gampbell ▼. Whoriskey, 
48 N.m 1070. 170 Mass. 68. 

37 G.J. p 842 note 59. 

48. Ala.—Wright v. Paine, 6.2 Ala. 
340, 34 Am.R 24. 

Mass —Campbell v. Whoriskey, 48 N. 
E. 1070, 170 Mass 63 

43. Mass—Campbell v. Whoriskey, 
supra 

44. NH—Giles V, Merritt, 59 NH. 
325. 

37 C.J. p 842 note 62. 

45. Cal.—^Baker v. Joseph, 16 Cal. 
173. 

37 G J. p 842 note 63 

46. Idaho —Prewett v First Nat. 
Bank. 262 P. 1057, 45 Idaho 461. 

47. N.Y.—^Payne v. Gardiner, 29 N. 
T. 146. 

4& XJ.S.—Steingut v. Guaranty 
Trust Co. of N. Y., DC.N.Y, 68 F 
Supp 623. 

Ga—^Harris v. Neuman, 177 S.Bl. 698, 
179 Ga. 879—^BurkhaJter v. Burk- 
halter, 182 HI. 914, 85 Ga App. 3116 
Idaho.—Carr y. Woiser State Bank of 
Weiser, 66 P 2d 1116, 67 Idaho 599 
—Ckitpus Juris cited la Prewett v. 
First Nat. Bank, 262 P. 1057, 105'8. 
46 Idaho 4<51. 

Mich.—In re McKeyes' Estate, 24 N. 

W.2d 165, 31(5 Mich. 869. 

Miss.—^Letts V. Hancock Bank of 
Gulfport, 15 So 2d 422, 195 Miss 
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'519, suggestion of error sustained 
in part 15 So 2d 774, 195 Miss. 619. 
Mo—Corpus Juris cited la Magee v. 
Mercantile-Commerce Bank & 
Trust Co, 124 iSW.2d 1121, 1126, 
343 Mo, 1022—Strong v. Mlssoun- 
liincoln Trust Co. of St Louis, 
App, 268 SW. 1088. 

N.Y.—Von Fricken v Bankers Trust 
Co, 4 N.Y S 2d 928, 254 App Div. 
874, reargument denied 7 N.Y.S 2d 
223, 255 AppDiv. 7!8'5, appeal de¬ 
nied—City of New York v. Fideli¬ 
ty Trust Co. of New York, 276 N T. 
S. 341, 243 App Div. 46. 

Or—Blakeley v First Nat Bank, 51 
P 2d 1034, 151 Or, 65'5. 

Tex —^Delaney v. Farmers State 
Bank in Merkel, Civ.App, lliS S. 
W.2d 736, reversed on other 
grounds Farmers State Bank in 
Merkel v Delaney, 133 SW2d 767. 
134 Tex 160—First State Bank of 
Lyford v. Parker, Civ,App., 27 S. 
W 2d 279, error dismissed. 

Utah.—^Esponda v. Ogden State Bank. 

283 P. '729, 75 Utah 117. 

Vt—^Holman v Randolph Nat Bank, 
126 A. 500. 08 Vt 66. 

Wash—Bruce v First Nat Bank. 41 
P 2d 770, 180 Wash 614. 

37 OJ p 843 note 67, p >957 note 75 
Cc]. 

Deposit of bonds 

0) Where owner of bonds deposit¬ 
ed them in a bank for safekeeping 
there was no breach of the contract 
of deposit until there was a demand 
for return of bonds by owner or re¬ 
pudiation by bank. 

Ind—Farmers & Merchants Bank of 
Hanna v. Duke, 44 N.E.2d 172, 112 
Ind.App 589. 

N Y.—^Posner v. Empire Trust Co , 
66 N.Y S 2d 25. 

N.C—Bright V. Hood, 199 SE 630, 
214 NC 410, 119 A.(LR. 820 
(2) The mere fact that the bonds 
were stolen did not establish a 
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positor for the balance of a general deposit, this is 
an act on the part of the bank dispensing with a 
demand, and the depositor's cause of action there¬ 
upon accrues and the statute of limitations is set 
in motion.49 A refusal of the bank to make pay¬ 
ment, or a notification to the depositor that his de¬ 
posit will not be paid to him on demand, dispenses 
with the necessity of a demand and sets the statute 
in motion,®® and the depositor by failing thereafter 
to make a demand cannot prevent the period of limi¬ 
tation from running against his cause of action;®^ 
but, in order to start the statute running, knowl¬ 
edge of the bank's repudiation of liability must be 
brought home to the depositor.®^ Thus, where the 
bank has suspended specie payment, the statute be¬ 
gins to run against depositors from the time when 
they first have knowledge of the suspension,®® this 
being deemed sufficient to dispense with the neces¬ 
sity of a demand.®^ 

Presentment of the depositor's check is a suffi¬ 


cient demand for the amount of the check so as to 
set the statute in motion against the right of ac¬ 
tion to recover that amount,®® but not as to any 
balance of the deposit.®® The demand by a deposi¬ 
tor for a statement from a bank is not the legal 
equivalent of a demand for payment, and the re¬ 
fusal of a statement is not in legal effect a refusal 
of payment.®^ Where a depositor in a bank had a 
personal account, and one in his firm’s name, and 
had closed the personal account, the bank's return 
of a check apparently drawn on the personal ac¬ 
count, with the notation "account closed," could not 
be treated as a refusal to pay checks drawn on the 
partnership funds, so as to start the running of the 
limitation statute against a partnership suit to re¬ 
cover the deposit.®® 

Certificates of deposit. It is usually held that the 
statute of limitations does not begin to run with 
respect to the liability of a bank on a certificate 
of deposit until a demand for payment has been 


breach of contract.—^Farmers & Mer¬ 
chants Bank of BCanna v. Duke, su¬ 
pra. 

V&authozlsed tzaaisfer of oredlt to 
time oertUlcaite 

Unauthorized act of bank m trans¬ 
ferring credit from ireneral deposit 
to a time certificate after depositor’s 
death cannot alter application of 
rule that statute of limitations does 
not commence to run in favor of 
bank on greneral deposit until demand 
and refusal —^First Nat Bank of 
Portland v. Connolly, 138 P.2d 618, 
172 Or. 484, rehearing: denied 143 P. 
2d 2413, 172 Or. 434. 

Want of dlUgreoDLce by depositor 
Where national bank improperly 
permitted depositor’s employee to 
make cash deductions from checks 
presented for deposit, depositor was 
chargreable with knowledge of what 
in exercise of reasonable care it 
would have discovered as regards 
question whether its cause of action 
against bank in receivership was 
barred by statute of limitations and 
laches.—^Mattison - Greenlee Service 
Corporation v. Culhane, O.C.A.I11., 
103 F.2d 608. 

49. Del—^Keller v. President, Direc¬ 
tors and Company of Farmers 
Bank of State of Delaware, 24 A. 
2d 639, 2 Terry 471. 

37 C.X p 964 note 83. 

Bepudlatloii of obUgatlon 

(1) A bank’s statement that it will 
not honor depositor’s demand unless 
and until depositor shall pay a debt 
that he owes the bank Is a clear re¬ 
pudiation of the bank’s contract ob¬ 
ligation and gives the depositor an 
immediate cause of action, as re¬ 
spects running of limitations.—U. S. 
V Guaranty Trust Co. of New York, 
C C A.N.T.. 100 F.2d 869. 


(2) Delivery of bank book to de¬ 
positor showing that he had no de¬ 
posit was notice to him of that fact 
and started statute running against 
any cause of action for a conversion 
that the bank book disclosed — 
Lumpkins v. First Nat Bank of Mt. 
Hope. 109 P2d 66, 153 Han 163. 
Payment of check on forged Indoxsa. 
meat 

Statute of limitations began to run 
against drawer’s nght to recover 
against bank for payment of check 
on forged indorsement from date of 
bank’s notice to drawer that check 
had been paid and charged to draw¬ 
er’s account —^Bruce v First Nat. 
Bank, 41 P 2d 779, 180 Wash. 614. 

SO, N.T.—Tillman v. Guaranty 
Trust Co. of New York, 171 N.B 
61, 253 N.Y 29S. 

Wash.—Bruce v. First Nat, Bank, 41 
P.2d 779, 180 Wash. 614. 

37 C.J. p 843 note 6*8, p 967 note 76 
Cc] (4). 

Snfilolenoy of notice 
Duly recognized diplomatic repre¬ 
sentatives of the Busslan govern¬ 
ment, after provisional government 
was overthrown by Soviet regime, 
were authorized to sue on behalf of 
the State of Russia to enforce trust 
compeuay’s liability on government 
deposit, and notice of trust compa¬ 
ny’s repudiation of such liability to 
them was notice to the State of Rus¬ 
sia, as respects running of statute 
of limitations.—U. S. v. Guaranty 
Trust Co. of New York, C-C.A.N.Y, 
100 F.2d 869. 

Betuzn of check uspaid 
Bank’s return of ninety-five cent 
check with notation ’’Account closed” 
is sufficient refusal to pay check to 
start operation of statute of llmita- 
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tlons against depositor’s action to re¬ 
cover his deposit —^Farmers* Nat. 

Bank V. J. W. Wallace & Co., Tex. 

Civ.App, 268 S.W. 1106. 

51. N.Y.—^Tillman v. Guaranty 

Trust Co of New York. 171 N.B 
61, 258 NY. 296. 

52. U.S.—^U. S. V. Guaranty Trust 
Co. of New York, <C.CANY., 100 
F2d 869. 

53. Md —^Farmers & Mechanics 

Bank r. Planters Bank, 10 Gill & 
J 422. 

37 C.J p 848 note 69. 

Closing of bank by grovemmeufe 

U S —Tillman v National City Bank 
of New York, C C.A.N.Y., 118 F.2d 
631, certiorari denied 62 SX!t. 96, 
•314 U.S. 650, 86 LFd 521. 

54b Md.—^£^rmers & Mechanics 

Bank v Planters Bank, 10 Gill & 
J, Md, 422—^Planters Bank v 
Farmers Bank, !8 Gill & J. 449. 

55. Ga—^Munnerlyn v Augusta 

Sav. Bank, 14 S.B. 554, >88 Ga. 333, 
30 Am.SR. 159. 

NY—^Viets V. Union Nat. Bank, '6 
NB 457, 101 NY. 563. 154 Am.R 
743 

37 C.J. p 843 note 71. 

56. N.Y.—Viets v. Union Nat. Bank, 
5 N.B. 457, 101 N.Y. 563, 54 AmR 
743. 

Vt—Goodell V. Brandon Nat Bank, 
21 A. O'SO, 63 Vt. 303, 25 Am.S.R. 
766 

87 C.J. p 843 note 72. 

57- Tex.—^Farmers’ Nat Bank v. J. 
W. Wallace & Co., Civ.APPm 263 S. 
W. 1106. 

68 . Tex.—^Farmers’ Nat Bank v. J. 
W. Wallace & pio., supra. 
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made,and die statute is not set in motion by the 
appointment of a receiver for the bank which is¬ 
sued such certificate.®® In some jurisdictions, how¬ 
ever, certificates of deposit are treated as promis¬ 
sory notes,®i and, applying the rules discussed in¬ 
fra § 147 relating to limitations running in favor 
of the maker of a promissory note, it has been held 
that a demand is not necessary to start the opera¬ 
tion of the statute; and, where this view prevails, 
bona fide holders are affected with the equity ex¬ 
isting between persons having the certificate prior 
to themselves.®^ In further application of such 
rules with respect to a time loan deposit certificate 
due and payable on a definite date, the statute be¬ 
gins running on the due date thereof,®® whereas in 
the case of a general deposit certificate payable on 
demand it would seem that the statute begins to 
run on the date of the certificate.®^ 


§ 146. Instruments for Payment of Money 

a. In general 

b. Contracts to pay after death 
a. In General 

The statute of limitations begins to run on a prom¬ 
ise to pay money on demand, from the date of the 
Instrument; on a promise to pay money on a certain 
date, from the date when It becomes due; and on an 
agreement contemplating an Indehnite delay in pay¬ 
ment, when actual demand is made or when some event 
happens which Is designated as the extreme limit of 
time of payment. 

Where the thing promised is the payment of 
money on demand, the statute of limitations begins 
to run from the date of the instrument, at which 
time the demand could have been made.®® Where 
the promise is to pay a sum of money on a certain 


69. T7.S.—Williams v. Drake, D.O. 
HI., 9 F.Supp. 672. 

Idaho.—Ooxpiui Jluls ettod la Fre- 
wett V. First Nat. Bank, 262 P. 
1057, 10*59, 45 Idaho 451. 

Ind.—-Brwin v. Brwin, 41 N.B.2d 644, 
111 Ind.App 448. 

Mich.—^In re McKeyes* Bstate, 24 N. 

W.2d 155, 815 Mich. <869. 

Ohio —^First-City Trust & Savings 
Bank V. DooUttle, 178 N.B. 19, 86 
Ohio App. 218. 

Utah —^Bsponda v. Ogden State 
Bank, 288 P. 729, 75 Utah 117. 

7 C.J. p 6615 note 78—8 CJ. p 414 
note 64—87 O.J. p 9518 note 78 [c] 
(4). 

Denuad wftHila sesgoaable time after 
Bpeolfled date 

If a certificate of deposit provided 
that it would become payable on de¬ 
mand after a certain date, the mak¬ 
ing of demand within a reasonable 
time after that date would be neces¬ 
sary to start the statute of llmltar 
tlons running.—Hertrlch v. Robbms, 
DC.Wa8h., 88 F.Supp. 104. 
Cixcunurtaiioes not oreating estoppel 
Depositor not demanding payment 
of certificate of deposit until fifteen 
years after another cashed it, or 
three years after he knew or should 
have known of such fact, was held 
not estopped to demand payment — 
Bsponda v. Ogden State Banki 283 P. 
729, 76 Utah 117. 

Xn Georgia 

(1) The statute of limitations be¬ 
gins to run against a certificate of 
deposit payable on return of the 
certificate properly Indorsed only 
from the date It was returned to the 
bank properly indorsed and payment 
thereof was actually demanded and 
refused.—^Baxley Banking Co. v. Gas¬ 
kins, 89 IS.BI. 616, 145 Ga. 508—Ehll- 
singer v. Georgia Railroad Bank, 83 
S E. 986, 108 Ga. 8'57, 75 AnouS-R. 42. 

(2) A different rule has been ap¬ 


plied, however, where the certificate 
was payable with interest, “on call/* 
such a certificate being held to be in 
effect a negotiable promissory note 
payable generally on demand, and 
due Immediately.—Lynch v. Gold- 
smity, 64 Gcl 42^—Meador y. Dollar 
Sav. Bank, 66 Ga- <605. 

Xu XUlniols 

(1) The rule of the text now pre¬ 
vails.—OEhnerson v. North American 
Transportation & Trading Co., 185 N. 
E. 497, 303 Ill. 282, 28 A.L..R. 1—37 
CJ. p 966 note 150 [e]. 

(2) However, It has been said that 
a certificate of deposit for a sum of 
money payable on return of the cer¬ 
tificate, three months after date, was 
a promissory note, and that the mak¬ 
er was to find his paper and take it 
up, and the demand was by the mak¬ 
er, and not the holder, which, when 
made, would be the tune to return 
the certificate.—Hunt v. Divine, 87 
IlL 187. 

Xu. Iowa 

(1) It was formerly held that a 
certificate of deposit was in legal 
effect a demand note as far as the 
statute of limitations was concerned 
and that the statute of limitations 
ran in favor of the maker from the 
date of Its execution—^Mereness v 
Charles City First Nat. Bank, 83 N 
W. 711, 112 Iowa 11, 84 Am.S R. 318, 
51 lL.R.A. 410. 

(2) This doctrine has been repudi¬ 
ated by later cases, however, and the 
rule of the text now prevails in this 
jurisdiction.—Dean v. Iowa - Des 
Moines Nat. Bank & Trust Co., 281 
N.W. 714, 227 Iowa 1289, modified on 
other grounds 290 N.W. 664, 227 
Iowa 1289, 128 A.L.R. P37—7 C.J. p 
665 note 78. 

Xu BCbmesote 

(1) There was an early decision to 
the contrary of the text rule.— 
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Mitchell V. Easton, 33 N.W. 910, 37 
Minn 385. 

(2) But this early case has been 
expressly overruled, and It Is now 
the rule in this jurisdiction that the 
statute of limitations does not be¬ 
gin to run against an action on a 
bank’s negotiable certificate of de¬ 
posit, payable on demand or return 
of the certificate properly Indorsed, 
until demand for its payment is ac¬ 
tually made.—State v. Northwestern 
Nat. Bank of Minneapolis, 18 NW2d 
569, 580, 219 Minn 471. 

60. U.S.—Williams v, Drake, D C 
Ill, 9 F.Supp. 672—^Riddle v. First 
Nat. Bank, CC.Pa., 27 F. 60S. 

61. Ky.—Gould V. Bank of Inde¬ 

pendence. 94 S.V7‘.2d 991, 264 Ky 
1511. 

62. Ky.—Gould V. Bank of Inde¬ 

pendence, supra. 

7 C.J. p 665 note 79—>8 C J p 414 note 
68—37 C.J. p 968 note 78 [c] (6) 

63. Ky.—Gould V. Bank of Inde¬ 

pendence, supra 

Tex.—^Merchants* Nat. Bank of 

Brownsville v. Cross, Civ.App., 283 
SW. 6156. 

64b Ky.—Gould v. Bank of Inde¬ 

pendence, 94 S.V;r.2d 991, 264 Ky 
611. 

65. Ckl.—^People v. Honey Lake Val¬ 
ley Irr. Dist, 246 P. 819, 77 Cal 
App. 867. 

Ill.—^Bernstein v. School Directors of 
Dist. No. 10, Jasper County, 49 N 
E2d 814, 319 IlLApp 403. 

Tex—Sam v. Ludtke, Olv.App, 203 
S.W. 98 

W.Va.—Corpus Juris cited la Weaver 

V. Harrell. 176 S.E. 608, 609, 115 

W. Va. 409. 

37 C.J. p 844 note 73, p 961 note 4 
[b]. 

ISoaey delivered as loaa 
DC—Sohupp y. Taendler, 154 F.2d 
849. 
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date, the statute of limitations begins to run from 
the date when it becomes due.®® If an agreement 
for the payment of money contemplates an indefi¬ 
nite delay in payment, the statute of limitations 
does not begin to run until actual demand has been 
made, or,the happening of some event designated 
as the extreme limit of time for payment.®^ Thus, 
depending on the provisions of the insurance policy, 
the statute of limitations begins to run against a 
cause of action for disability benefits when the sum 
claimed is due and payable,®® when the disability 
arises,®® or at the time of compliance with a con¬ 
dition precedent,^® as when due proof of disabilily 
is made,or at a definitely stated time thereafter.^® 


b. Contracts to Pay after Death 

In the absence of a provision postponing the time 
of payment, the statute of limitations begins to run 
against a claim for life Insurance from the time of the 
Insured’s death If on such date proper proofs of death 
may be presented; but where the policy provides for 
payment on receipt of satisfactory proof of death the 
statute does not begin to run until such proof is given 
or waived. If the claim Is based on a presumption of 
death the statute ordinarily begins to run when the 
presumption becomes conclusive. 

In the absence of any provision in a life insur¬ 
ance policy postponing the time of payment of the 
insurance, the statutory period of limitation runs 
from the time of insured’s death, if on such date the 
demand could be made payable by presenting prop¬ 
er proofs of death ;73 but no cause of action ac- 


BUl of sals of wages 
Action on bill of sale of wages 
calling for sale of wages earned and 
due “today” was barred by limita¬ 
tions when not brought within stat¬ 
utory time from date thereof.— 
Critchfleld v. Mahoney, 16 Ohio Supp 
4. 

66. T7.S —Fardue v. United Gas 
Public Service Qo., DC La, 28 F. 
Supp. 847, eiSirme^ O.C.A, Union 
Producmg Oo. v. Pardue, 117 F.Sd 
225. 

Ark.—^Moran v. Union 'Sav. Bank & 
Trust Co., 97 S.W.2d 638, 19‘3 Ark. 
16. 

Oa—Good Boads Machmery Go. v. 

Murphy, 162 S.D. 214. 170 Ga. 179. 
N.Y.—^Egan v. Garroll-Garfleld Gorp., 
68 K.Y.S.2d 564, 269 AppDlv. 998— 
Budkowsky v. Equitable Life As- 
sur. Soc. of U. S., 261 N.Y.S. 28. 
145 Misc. 765, affirmed 265 N.Y.S. 
721, 238 App.Div. 704, reversed in 
part on other grounds and affirmed 
in .part Goldberg-Budkowsky v. 
Equitable Life Assur. Soc. of U. S., 
196 NE. 149, 266 N.Y. 451. 

Okl.—^Memorial Park ▼. Vaughn, 126 
P.2d 711, 191 Okl. 50. 

Tex.—^Boger Oil Co. v. Nichols. Civ. 

App, 266 S.W. 1106. 

Actton. hdld not barred by Umltatioiui 
Ind—Hennessey v Breed, Elliott & 
Harrison, 176 N.E. 251, 92 Ind.App. 
165. 

NJ.—Alexander v. Manza, 36 A2d 
142, 22 N.J.M1SC. 8*8. 

Ooiudderatloii for eocteiuilon agrees, 
meat 

Wis.—Albright V. Weissinger, 298 N. 
W. 220, 288 Wis. 855. 

67. CaJ.—Vermllyea ▼. Vermllyea, 
215 P. 686, 61 Cal.App. 608. 

Ga—^Hollingsworth v. Bedwlne, 36 S. 

E.2d 869, 73 Ga-App. 897. 

Md.—Allied Mortg. Cos. v. Eolker, 
23 A 2d 82. 180 Md. 126. 

Mont.—^State ex rel. Clark v. Bailey, 
44 P.2d 740, 99 Mont. 484. 

Tex.—Ward v. Strickland, dvApp., 
177 S.W.2d 79, error refused. 

37 C J. p 814 note 49 £e]. 


Contracts to pay after death see in¬ 
fra subdivision b of this section. 
Series of ooatiiigeaoiee 
Where written contract provides 
for payment of Indemnity In event 
of happening of contingency, of 
which there may be a senes, statute 
of limitations does not start to run 
until happemng of the very contm- 
gency for which recovery Is sought. 
—Beuter v. Pacific Mut. Life Ins. Co. 
of America, 48 P.2d 576, 6 Cal.App.2d 
383. 

rire laanraace policy 

(1) Suit filed within statutory 
time eJTter loss became payable on 
fire policy providing loss was not 
payable until sixty days after notice 
and proof of loss was held within 
time.—^Insurance Go. of North Amer¬ 
ica V. Folds, 155 SJai. 782, 42 Ga.APp. 
806. 

(2) Limitation period on x>ollcy did 
not commence to run until ninety 
days from receipt of notice of loss, 
where by-laws provided insurer was 
not required to pay loss before that 
time.—^Travelers' Ins. Co of Btart- 
ford, Conn, v. Farmers' Mut Fire 
Ins Ass'n of Monona County, 283 N. 
W. 153, 211 Iowa 1051. 

Promise to pay on proof of survivor. 

ship after certain date 
N.Y.—^Dougherty v. Equitable Life 
Assur. Soc. of U. S., 266 N.Y.S. 714, 
238 AppDlv. 696, reversed on oth¬ 
er grounds 193 N.E. 897, 266 N.Y. 
71, reargument denied 195 N.E 226, 
266 N.Y. 615, and followed in Gold¬ 
berg-Budkowsky V. Equitable Life 
Assur. Soc. of U. S., 195 N.E. 149, 
266 N.Y. 461, reargument denied 
195 NJB3 226, 266 N.Y. 615, certio¬ 
rari denied 66 S.Ct. 94, 296 US 
588, 80 L.Ed. 412, and followed in 
Klochkov V. Petrogradskl Mejdu- 
narodnl Commercheski Bank, 195 
N.E. 216, 266 N.Y. 596, reargument 
denied 195 N.E. 374, 266 NY. 567, 
certiorari denied 56 BjCt 101, 296 
U.S. 683, *80 L.Ed. 412. 

68. Ga.—Patrick v. Travelers' Ins 
Co., 180 S.E. 141, 51 Ga.App. 263. 
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Tex—^Lewis v. Connecticut General 
Life Ins. Co., Civ.App., 94 S.W.2d 
499, error refused. 

Election 

Where a certificate provides for 
pasnnent of one half of the death 
benefit in case of permanent and to¬ 
tal disability, hmitations begin to 
run only on the member's election to 
take under such provision, demand 
and proof of right, and defendant’s 
wrongful rejection of the demand.— 
Collopy V. Modem Brotherhood of 
America^ 158 N.W. 626, 138 Minn. 
409—87 QJ. p 968 note 79 [b]. 

89. U.S.—^Turpentine & Bossln Fac¬ 
tors V. Travelers Ins. Co., D.CGa., 
45 F.Supp. 310. 

Ga—^Prudential Ins Co v. Sailors, 
26 SE2d 657, 69 Ga.App. 628— 
Banks v. AGItna Life Ins. Co., 194 
SE. 34, 56 GaApp. 760. 

TO. U.S.—Jackson v U. S., D.C Kan, 
24 F.2d 981, reversed on other 
grounds, O.C.A, U. S. v. Jackson, 
84 F.2d 241, 73 AL B 816, affirmed 
Jackson v. U S, 60 .S Ct. 294, 281 
U.S. 344, 74 LEd. 891. 

71. Miss —^Metropohtan Life Ins. 
Co. V. Lindsey, 185 So. 673, 184 
Miss. 869. 

Mo —Adams v. Metropolitan Life 
Ins. Go., App, 139 S.W.2d 1098, 
record quashed on other grounds. 
State ex rel. Metropolitan Life Ina 
Co. V Hughes, 148 'S.W 2d 576, 347 
Mo 549, mandate conformed to 
Adams v. Metropolitan Life Ins. 
Go., App, 160 SW.2d 6013. 

72. Ga—^Prudential Ins. Co. v. Sail¬ 
ors, 26 SE2d 657, 69 Ga.App 628 
—^Prudential Ins Co. of America v. 
Calloway, 189 S.E. 546, 64 Ga.App. 
863—^Burton v. Metropolitan Life 
Ins Qo., 178 S.E. <922, 48 Ga.App. 
828 

73. N.G.—Charlotte Nat. Bank v. 
Mutual Ben. Life Ins. Co.. 185 S.E. 
648, 210 N.G. 140. 

37 C.J. p 698 note 11—45 C.J p 278 
note 83. 
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crues until proof of death can be made.^4 Where 
the policy provides for payment on the receipt of 
satisfactory proof of death, the cause of action does 
not accrue, and the statute of limitations does not 
begin to run, until proof of death is given or 
waived,'^6 or-a reasonable time for filing such proof 
has elapsed,^® or until the beneficiary is in a posi¬ 
tion to present such proof nor does it run from 
the date of death,^8 although the beneficiary could 


have treated the company’s delay in paying the 
claim as a rejection, and brought suitj® Where, 
by the contract, payment is not to be made until 
after presentation of proofs of loss, it has been held 
that the statute begins to run from the time the 
insurer notifies claimant that his claim is reject- 
ed.80 

Where insured has disappeared, the cause of 
action is not barred by the statute of limitations, 


Prior luanity 

'•La—^Bell v Acacia Mut. Life Ins 
Co., 16 So 2d 821, 204 La. lOO'S. 
Wronirfnl caaLoeUation liy Insnxer 
An action on a life policy brought 
after insured’s death by beneficiary, 
who contended that insurer had 
wrongfully declared the policy to be 
void during insured’s lifetime, was 
not barred by limitations because ac¬ 
tion was brought more than six 
years after last premium payment 
was remitted by insured, since ben¬ 
eficiary had right to treat the policy 
as in force and delay suit until the 
policy became payable upon Insured's 
death.—Callender v Lamar Life Ins. 
Go, 182 So. 119, 182 Kiss. 609. 
Poxgery of substitute certificate 
Ko—^Foster v Modern Woodmen of 
America, 138 SW.2d 18, 235 Mo. 
App. 386. 

Bight of assignee 

(1) Assignee's right to claim pro¬ 
ceeds of life policies under an as¬ 
signment executed thirteen years 
prior to insured's death, as against 
insured’s estate to which policies 
were made payable, was not barred 
by statute of limitations, since cus- 
signee had no right to proceeds un¬ 
til insured’s death, and statute of 
limitations did not begin to run un¬ 
til the cause of action accrued.—^In 
re Dalbey's Estate, 8 K.W.2d 612, 143 
Neb 32 

(2) A suit commenced Dec. 5, 1932, 
by assignee of life policy to recover 
proceeds of policy under assignment 
pursuant to agreement entered into 
on May 28 or 29, 1931, by assignee 
and insured who died July 31, 1931, 
against persons asserting adverse 
claims to one of whom part of pro¬ 
ceeds had been paid on Nov. 15, 1935, 
was not barred by limitations.—^AJkin 
V Security Savings & Trust Oo, 68 
P 2d 1047, 157 Or. 172, rehearing de¬ 
nied 71 P.2d 321, 157 Or. 172. 

Tt Tex—Sovereigrn Camp W. O. W. 
V Boden, 1 S.W.2d 266, 117 Tex 
229, 61 AL.B.. 682—Universal Life 
Ins. Co. V Wallace, Civ.App, 149 
S W 2d 662, error dismissed, judg¬ 
ment correct-^Lile v. Sovereign 
Camp, W. O. W., GivApp., 100 S 
W.2d 1038, error dismissed. 
Ignoraaoe of esKlstence of poUoy 
(1) Where beneficiary under life 
insurance policy, on which she sued, 


had no knowledge of Its existence 
until it was found and immediately 
thereafter gave notice of her rights 
thereunder, the statute of limita¬ 
tions was lolled.—^BYanklin* Life Ins. 
Co. V. Tharpe, 179 So. 406, 131 Fla. 
213. 

(2) Administratrix’ action on life 
policy which was instituted less than 
SIX years after insurer categorically 
denied liability held not barred by 
statute of limitations, notwithstand¬ 
ing Insured died in December, 1916. 
and that administratrix did not make 
demand for payment until August '30. 
1982, where policy had been in pos¬ 
session of third person and adminis¬ 
tratrix had not learned of its exist¬ 
ence until May 21, 1932—Sanderson 
V. Postal Life Ins. Co of New York, 
C.C.A.G 0 I 0 ., ‘87 F 2d 58. 

(3) However, it has been held that 
actions, brought on two life insur¬ 
ance policies following beneficiaries’ 
discovery thereof sixteen years after 
insured’s death, were barred by five 
year statute of limitations—^Page v 
Shenandoah (Life Ins Co, 40 S E 2d 
922, 185 Va. 919. 

(4) Ignorance of cause of action 
generally see infra S 205. 

Where proof nnassisted by preBump- 
'tlon required 

(Statute of limitations did not be¬ 
gin to run against suit on fraternal 
death certificate until discovery of 
insured’s death where certificate re¬ 
quired proof of actual death, unas¬ 
sisted by presumption arising from 
disappearance, notwithstanding in¬ 
sured had died some seven years be¬ 
fore.—^Lukasewski v. Sovereign 
Camp, W. O. W, 259 N.W 307. 270 
Mich. 4I;5. 

Beneficiary Impeded in obtaining 
knowle^e of rights 
La.—Cruze v. Life Ins. Co of Vir¬ 
ginia, App., 184 So. 736, rehearing 
denied 185 So. 492. 

Fraudulent concealment of cause of 
action generally see infra § 206 

75. U.S—Sanderson v. Postal Life 
Ins Co, of New York, C C.A.C 0 I 0 , 
87 F2d 68, ' 

Ga—Norman v. Sovereign Camp, W 
O. W., 6 SE.2d 157, 61 Ga.App 
457, certiorari dismissed Sovereign 
Camp, W. O W. v Norman. 10 S. 
E.2d 920, 190 Ga 872 
Minn.—Sherman v. Minnesota Mut. 

76 


Life Ins. Co, 26S KTW. IIS, 191 
Mmn. 607 

Tenn—^New York Life Ins. Co. v 
Nashville Trust Co., 159 S.W 2d 
81, 178 Tenn. 487. 

Tex —^Universal Life Ins Co. v. Wal¬ 
lace, Civ App, 149 S.W.2d 662, er¬ 
ror dismissed, judgment correct— 
Lile V. Sovereign Camp, W. O. W, 
Civ.App. 100 S.W.2d 1033, error 
dismissed. 

Beoelpt and approval of proofs 
Where the policy provides for pay¬ 
ment on receipt and approval of 
proofs of death, the statute does not 
commence to run until the company 
either approves the proofs of death 
or refuses to concede death—^Bons- 
lett V. New York Life Ins Co., Mo, 
190 SW. 870—37 C J p 953 note -37 
[b] 

75. Ala—^Provident Life & Accident 
Ins. Co V Heidelberg, 154 So 809, 
228 Ala. 6'82, followed in 154 So 
811, 228 Ala. 685 
37 C J p 964 note 46 [c]. 

Action held barred 
Action on life policy brought six 
years, eight months, and eighteen 
days after death of insured but with¬ 
in six-year limitation period from 
date of filing proof of death was held 
barred, since period of eight months 
and eighteen days was as matter of 
law more than a reasonable time for 
filing proof of death.—^Provident Life 
& Accident Ins. Co. v. Heidelberg, 
164 So. '809, 228 Ala. 682, followed in 
164 So. !811, 228 Ala 685. 

77. N.Y.—Gardner v. Northwestern 
Mut Life Ins. Co, 285 N.Y S. 74, 
246 App Div 868, affirmed 4 N.E.2d 
818, 272 N Y. 692. 

78. Mo.—Bonslett v. New York Life 
Ins Co, 190 S,W, 870. 

Reason, for mle 

Statute of limitation on cause of 
action on life policy commences to 
run from time when loss becomes 
due and payable and not from time 
when loss occurs—Sherman v. Min¬ 
nesota Mut. Life Ins. Co„ 256 N.W. 
113, 191 Mmn. 607. 

79. Mo.—^Bonslett v. New York Life 
Ins. Co., 190 S.W. 870. 

80. Ill —^Railway Passenger & 
Freight Conductors' Mut. Aid & 
Benefit Ass'n v. liOomis, 82 N.E 
424, 142 Ill. 560. 
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which is shorter than the statutory period which 
raises the presumption of death,especially where 
the fact of death is disputed by the company*^ and 
this rule is particularly applicable where the com¬ 
pany has induced the beneficiary to keep the insur¬ 
ance in force until the end of the presumption pe- 
riod,83 In such a case, it has been held, the right 
of action on the policy accrues when the inference 
of the death of the insured becomes conclusive,3^ 
and the action is timely if commenced within the 
limitation period thereafter,®^ even though the jury 
find that death occurred prior thereto®® or on the 
day of disappearance ;®7 at least the beneficiary has 
a reasonable time within which to present proofs 
and bring suit after such presumption has arisen.®® 
Furthermore there is authority holding that the 
statute of limitations does not begin to run until 
the insurer has definitely repudiated liability under 
the contract.®® 

Action on double indemnity clause. With re¬ 
spect to the running of the statute of limitations, 
the beneficiary’s cause of action, if any, to recover 


under the double indemnity provision of a life in¬ 
surance policy accrues at the time of the death of 
the insured or within a reasonable time there¬ 
after,®® or not later than the time proof of the 
death of the insured is made.®l 

§ 147- -Bills and Notes 

a. In general 

b. When payable on demand 

c. Transfer 

a. In General 

The statute of limitations begins to run on bills 
and notes whenever a cause of action accrues thereon, 
but not until then; and where a promissory note is 
payable at a definite time in the future the statute be¬ 
gins to run at the maturity of the instrument. 

The statute of limitations begins to run on a 
promissory note, whether or not it is negotiable, 
whenever a cause of action thereon accrues, that 
is, from the time the holder has a right to demand 
payment,®® but the statute of limitations does 


81. US.—Travelers* Ins Co. v Ban¬ 
croft, C.C.AOkl, 65 P.2d 063, cer¬ 
tiorari denied 64 S.Ct 103. 290 US 
680, 78 LBd 587. 

Miss—^New York Life Ins. Co v. 
Brame, 73 So 806. 112 Miss 82-8, 
LRA1918B 86 

Neb—Wells v. Equitable Life Assur 
Soc. of U. S, 266 NW. 697, 180 
Neb. 722. 

Okl—Gaylor v. Atlas Life Ins. Co.. 
90 P.2d 661, 185 Okl 163. 

Tenn—^New York Life Ins Co. v 
Nashville Trust Co, 169 S.W2d 81. 
178 Tenn. 437. 

Tex—Sovereign Camp, W O. W., v. 
Boden, Civ.App, 286 SW. 330, af¬ 
firmed 1 S.W.2d 256, 117 Tex. 229, 
61 A.LR 682. 

Wash —^Pordyce v. Modern Wood¬ 
men of America, 226 P. 434, 129 
Wash. 364. 

Time death presumed in case of dis¬ 
appearance see Death 5 6. 

82: Miss.—^New York Life Ins Co. 
y Brame, 78 So. 806. 112 Miss 828, 
L.RA.1918B 86. 

Tex.—American Nat. Life Ins. Co. 
y. Hicks, Ciy.App., 19 SW2d 369, 
affirmed American Nat Ins. Co. y. 
Hicks, ComApp., 35 S.W2d 128, 
75 AL.R 623. 

83. Iowa—^Keith v. Modern Wood¬ 
men of America, 149 NW. 225, 167 
Iowa 289, LR.A.1915B 793. 

84b Conn.—^Potter y. Prudential Ins 
Co, 142 A. 891, 108 Conn 271. 

Mich—Grifiln v. Northwestern Mut 
Life Ins. Co, 229 NW. 609, 260 
Mich. 185. 

Okl.—Oaylor y. Atlas Life Ins. Co., 
90 P.2d 661, 185 OkL 168. 


RI.—^Frechette v Travelers Ins. Co.. 

38 A.2d 645, 70 R.I 347. 

Tenn—New York Life Ins Co. y. 
Nashyille Trust Co., 169 S.W 2d <81, 
178 Tenn 487. 

Tex —^American Nat Ins Co. y 
Hicks, Com.App, 85 S.W2d 128, 75 
ALR. 623. 

Wash.—Howard v Equitable Life 
Assur. Soc. of U S., 85 P 2d 258, 
197 Wash 280, 119 A.LR. 1802. 

37 C J. p 814 note 49 [g] (1). 
Fartionlav pxovicdons of policy 
An action on life policy, where Ju¬ 
ry found that insured was killed at 
time of disappearance, was not 
barred by the statute of limitations 
of four years, since, under terms of 
policy, cause of action did not accrue 
until sixty days from proof of death 
which could not be made until seyen 
years after Insured’s disappearance. 
—^Uniyersal Life Ins Co y. Wal¬ 
lace, Tex.Ciy.App, 149 8 W.2d 662, 
error dismissed. Judgment correct— 
Lile y. Sovereign Camp, W. O W., 
CivApp., 100 S.W.2d 1033, error dis¬ 
missed. 

85. Mich—Griffin v. Northwestern 
Mut Life Ins. Co., 229 N.W. 509, 
260 Mich. 185. 

Tex.—Sovereign Camp W. O W. v 
Boden, 1 S.W.2d 256, 117 Tex. 229, 
61 AL.R. 682. 

Wash —Howard v. Equitable Life 
Assur. Soc. of U. S., 85 P2d 253, 
197 Wash. 230, 119 ALR. 1802— 
Pordyce y. Modem Woodmen of 
America, 225 P. 434, 129 Wash 
364. 

86. Tex—Sovereign Camp W. O. W. 
y Boden, 1 S.W 2d 266, 117 Tex. 
229, 61 A.L R. 682—Universal Life 

77 


Ins. Co. y. Wallace, CivApp, 149 
S.W 2d 662, error dismissed. Judg¬ 
ment correct—^Lile v Sovereign 
Camp, W O. W., Civ.App, 100 S. 
W.2d 1033, error dismissed. 

87. Miss— New York Life Ins, Co. 
y. Brame, 73 So. 806, 112 Miss. 828, 
LRA1918B '86. 

88. Minn.—^Behlmer v. Grand Lodge 
A O. U. W, 123 NW. 1071, 109 
Minn 305, 26 L.R.A.,NS, 305. 

Miss—^New York Life Ins, Co v. 
Brame, 73 So 806, 112 Miss 828, 
LR.A.1918B 86. 

89. Wash—^Harris v. Security Ben 
Ass'n, *52 P.2d 329, 185 Wash. 2>5. 

90. Miss.—^New York Life Ins. Co. 
y. Gill, 182 So. 109, 182 Miss. 815. 

91. Tex.—Griffin v. Southland Life 
Ins. Co., CivApp, 153 SW.2d 722. 

92. Cal—Bryan y. Nicolas, 156 P.2d 
8>35, 67 Cal.App.2d 898 

Ill.—^In re Chapman’s Estate, 248 Ill. 
App. 12. 

N.Y—^Hoag v. Garden City Bank & 
Trust Co., 12 N.Y.S.2d 610, 257 
App.Dly 30, amended on other 
grounds 14 N.Y.S 2d 49'5, 257 App. 
Diy. 1043—State Bank of Blng- 
hampton v. Mangan, 268 N.Y.S. 
146, 240 App Dlv. 327, affirmed 199 
N.E. 689. 269 NY. 598 

Tenn —^Todd y. Third Nat Bank, 118 
SW»2d 740, 172 Tenn 686. 

Tex.—^Martindale Mortg. Co. v. Crow, 
Ciy.App, 161 S.W.2d 866, error re¬ 
fused—^Burke y Guilford Mortg. 
Co., Clv.App., 161 S.W.2d 674, er¬ 
ror refused. 

87 C.J. p 844 note 76. 

Period of limitation see supra 9 63. . 
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not begin to run until then.** Thus, where a 
promissory note is payable at a definite time in the 
future, a right of action thereon accrues, and the 


statute of limitations begins to run, at the maturity 
of the instrument, not at its date.** 

Where interest in advance on an overdue note is 


Promise to psgr on dlscTiarge In. buiac^ 
mptcp 

Where maker allegedly promised 
to pay note on discharge in maker's 
bankruptcy If holder would refrain 
from presenting note in bankruptcy 
proceeding, an action brought on 
such promise more than two years 
after maker's discharge was barred 
by two-year statute of limitations.— 
Moore ▼. Bilworth, 179 S.W.2d ■940, 
142 Tex. '538. 

Befnsal to renew 

Limitations began to run on grow¬ 
er’s notes giyen for growers* union 
stock, under uniform crop contract, 
as each note matured, and growers' 
umon could not recover, where notes 
were barred on theory that grower's 
refusal to renew notes, as contract 
required, constituted actionable 
breach of crop contract—Smith v. 
Broom. 15 P.2d 940, 170 Wash. 161. 

BlTect of indorsement on note 
Assignment which was indorsed on 
vendor’s lien note authorizing payees 
to apply as credits thereon maker's 
interest in collections received from 
estate managed by payees and mak¬ 
er as attorneys in fact, and maker's 
subsequent possession of note until 
time of his death was held not to 
modify maker's obligation to pay 
note according to its terms so as to 
suspend accrual of cause of action on 
default in payment of note at ma¬ 
turity, as regards application of 
statute of limitations.—Johnson v. 
Steele, TexClv.App., 87 S.W.2d 785, 
error dismissed. 

93. Ark.—^Parks v. Murphy, 266 S.W. 
673, 166 Ark. 564. 

Ey.—Grould v. Bank of Independ¬ 
ence. 94 S.W.2d 291, 264 Ky. 511. 
Tex.—Weaver v. Weaver, ■Civ.App., 
171 S.W.2d 898—Marinlck v. Con¬ 
tinental Southland Savings & Loan 
Ass'n, Civ.App.. 97 S.W.2d 480— 
Wilson V. Beck, Civ.App., 2*86 S.W. 
315. 

8 CJ. p 404 note 50 [a]—37 C.J. p 
844 note 77. 

Bxteiisloii of time of payment 

(1> The extension of the time of 
the payment of a promissory note or 
other chose In action, based on a 
valuable consideration, for a definite 
period, Is a new contract against 
which the statute of limitations does 
not begin until the expiration of the 
period of such extension. 

Ill.—Continental Nat. Bank & Trust 
Co. V Reynolds, <3 N.E 2d 319, 286 
niApp 290. 

Ran.—Andregg v. Sparrow, 107 P.2d 
739, 162 Bhn. 744. 

Mo—^Delcke v. Roudebush, App., 138 
SW.2d 678. 


N.C.—^Farmers' Co-op Fertilizer Co. 

V. Bason. 139 S.B 376, 194 N.C. 244. 
Okl.—Kenney v. Bblen, 76 P.2d 177, 
181 Okl. '514 

Tex—Corpus Juris dted in Bnnker 
V. First Nat. Bank, Com.APP, 37 
SW2d 136, las—Kone v. Harper, 
Civ App., 297 S.W 294, affirmed 
Ward-Btemson Co. v. Kone, Com. 
App, 1 e.W.2d 867—McNeill v 
Simpson, Clv.App., 24 S.W.2d 486. 
affirmed, Com.App.. 39 S.W.2d 835. 

8 CJ. p 441 note 74—37 C.J. p 844 
note 77 [c]. 

(2) But extensions of notes by 
holder without notice for successive 
four-year periods on maker’s failure 
to pay notes under provision that 
notes might be extended without no¬ 
tice from time to tune at holder’s 
option were Ineffective, and notes 
were barred by lixmtation—Simpson 
V. McDonald, 179 SW.2d 239, 142 
Tex 444, conformed to 179 SW.2d 
1023. 

(8) A pasrment of, or promise to 
pay, principal or interest has been 
held consideration for a renewal or 
extension agreement. 

Okl—Kenney v. Bblen. 75 P.2d 177, 
181 Okl 1514 

Tex—^Novosad v. 'Svrcek, 102 S.W. 
2d 8'93, 129 Tex 34. 

Renewals 

(1) In action on note limitation 
period did not start to run until aft¬ 
er due date of last renewal note giv¬ 
en. 

Ky.—Taylor v. Payne, 122 S W.2d 
964, 276 Ky. 79. 

Minn—^Timmins v. Pfeifer, 230 NW. 

260, 180 Minn. 1. 

8 C J. p 441 note 74. 

(2) Action, brought on note, "here¬ 
by renewed from year to year*’ at 
holder’s option, if not paid at mature 
ity, within four years after year In 
which note was last renewed, was 
not barred by four-year statute of 
limitations, even though commenced 
over four years after due date —Has- 
man v. Canman, 28 P.2d 372, 136 Cal. 
App 91—Caffaro v Romani, 233 P. 
412, 70 CaI.App 44'8 

Sxplratio]i, of grace period 

(1) Where an instrument was en¬ 
titled to grace in accordance with the 
rules discussed generally in Bills and 
Notes S§ 254-262, the statute of lim¬ 
itations did not begin to run until 
the expiration of the last day of 
grace.—^Farmers’ Nat Bank v. Sallna 
Paper Mfg. Co, 58 Kan. 207, 48 P. 
863—8 C J. p 424 notes 95, 96—37 C. 
J. p 844 note 77 [b]. 

(2) This was true even though the 
paper was payable at a bank.— 
Farmers' Nat. Bank v. Salma Paper 
Mfg.'Qo, supra—8 C.J. p 424 note 98. 

78 


Xndliidlng or excluding maturity date 
in computing period 

(1) The day of maturity is to be 
excluded in reckoning the period for 
the running of the statute of limita¬ 
tions on a bill or note.—Jocque v Mc¬ 
Rae, 106 NW 874, 142 Mich. 370— 

8 CJ p 403 note 62—37 C.J. p 844 
note 77 [d]. 

(2) But in some Jurisdictions this 
is not true where a demand has been 
made on the day of maturity, al¬ 
though It IS true where no demand 
has been made—^Holland v Clark, 32 
Ark 697—8 C.J. p 402 note 80. 

(3) It has been held, however, that 
where a cause of action on a note 
subject to the four^year limitation, 
accrued Oct 2, 1907, the time to sue 
expired Oct 1, 1911; and a suit com¬ 
menced the following day was barred 
by limitations —Standard v. Thur¬ 
mond, Tex.CivApp., 161 SW. 627. 

94. Ark—^Bolster v. Langley, 144 
SW.3d 1063, 201 Ark. 396. 

Cal —^Bryan v Nicolas, 155 P.2d 63<5. 
67 Cal.App2d 898 

Ind—Bock V Bock's Bstate, 44 N.B 
2d 194. 112 Ind App 174. 

Iowa—Nylander v. Nylander, 268 N 
W 7, 221 Iowa 1358. 

Ky—^Root V Rowland, 165 SW2d 
203, 287 Ky. 728—Oould v. Bonk of 
Independence, 04 S.W 2d 991, 264 
Ky 611—Alexander v. West, 44 S 
W.2d '618, 341 Ky. 641. 

La —^National Park Bank v, Con¬ 
cordia Land & Timber Co., 106 So. 
231, 169 La. 86—Brock v. Sharkey, 
App, 191 So, 137. 

Mich—Guardian Depositors Corpora¬ 
tion of Detroit V. Hebb, 287 N.W. 
796, 290 Mich. 427—etcop v. Harp- 
ham, 217 NW. 787, 241 Mich 662 
Miss—Musscr v First Nat. Bank. 

147 So 788, 165 Miss. '878. 

Mo—^Alropa Corp v. Smith, App, 
199 SW2d 866—Steffen v. Stahl. 
App., 278 S.W. 118 

N.C.—Bell V Chadwick, 39 S.B.2d 
743, 226 N.C. 698—Lister v. Lister, 
24 -SB 2d 342, 222 NC. 656—How¬ 
ard V White, 1 S B 2d 8>56, 215 N 
C. 130—Hall V. Hood ex rel. Sav¬ 
ings Bank & Trust Co. of Elizabeth 
City, 179 S.B 27, 20:8 N.C. 59— 
B H. & J A Meadows Co. v, B^^ - 
an, 142 S B 487. 195 N.C. 6'98. 

Ohio —^Bruml v. Herold, 14 Ohio 
Supp. 128. 

Okl.—First Nat. Bank v. Bell. 282 P 
147, 140 Okl 24 

Tenn.—^Hamilton Nat. Bank v. Mo- 
Canless, 144 S.W.2d 76*8, 176 Tenn 
570—Grace v Johnson, 157 S.W 2d 
848, 26 Tenn.App. '356. 

Tex—^Means v. Hamlin, Civ App, 174 
S.W2d 499—Martindale Mortg. Co 
V. Crow, Civ.App.. 161 S.W.2d 866, 
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accepted, the holder cannot sue on the note until 
the expiration of the period for which interest is 
paid, and limitations against an action on the note 
run from that date.9® 

Note antedated or postdated. Where a note is 
made payable a fixed time after date, the date ex¬ 
pressed on the face of the note must be taken as 
the time date, as far as the running of the statute 
is concerned, although the note may have been exe¬ 
cuted and delivered at an earlier®® or at a later®^ 
date. If no time for payment is specified, it seems 
that the statute runs from the time when the note 
was executed and delivered.®* 


Conditional obligation. Limitations do not begin 
to run on a note payable on a contingency until the 
happening of the contingency.*® Thus limitations 
do not begin to run on a note payable at the death 
of the maker until the death of the maker oc¬ 
curs.^ A note to become due only when the maker’s 
homestead was sold did not mature so as to start the 
running of the statute of limitations by sale of a 
part of the homestead lot other than that occupied 
by the dwelling.® 

Bills of exchange. The general rules have been 
applied also to bills of exchange.* As against the 
right of the payee or holder to sue the drawer of 


error refused—Burke v. Guilford 
Mortgr. Co., CivAjpo)., 161 S.W.2d 
574, error refused—Breland v. 
Guaranty Building: & Loan Co., Civ. 
App., 103 S W.2d 474—^McMurrey v. 
Lampkins, Civ.App., 47 S.W.2d 851 
—■Willis V. Martin, Qiv.App.. 4 fi. 
W.2d 672—Wilson v. Beck, Civ. 
App., 286 S.W. 315. 

Va.—Quackenbush v. Isley, 153 SB 
818, 164 Ya. 407. 

Wash.—Smith v. Broom, 15 P.2d 940, 
170 Wash. 161—Nichols v. Olson, 9 
P.2d 1100, 167 Wash. 700. 

37 C.J. p 844 note 78. 

Maturity of paper pasrahle at fixed 
time grenerally see Bills and Notes 
S 246. 

Bue date as extended 
Statute of limitations begran to run 
from due date of note as extended 
by agnreement. 

Ariz.—^Button v. Wakelin, 15 P 2d 
956, 41 Ariz. 84, followed in 15 P. 
2d 960, 41 Ariz. 94. 

Colo.—Wall V. Crawford, '82 P.2d 749, 
103 Colo. 66. 

37 C.J. p 1844 note 77 [e]. 

Blank snibsegnently filled in 

Where note was executed in 1924, 
with due date left blank, end in 1938 
the blank was filled in so as to make 
the note due Aug: 14, 1934, action 
commenced Pebr. 25, 1938, was not 
barred by four-year statute of limi¬ 
tations.—White V. White, 102 P.2d 
432, 39 Cai.App.2d 57. 

Series of notes 

<1) In action on a series of prom¬ 
issory notes, no recovery could be 
had on notes which had matured 
more than statutory time prior to 
institution of the action.—^Harris v. 
Heron, 149 P.2d 94, 194 Okl. 226. 

<2) Rule IS otherwise, however, 
under statute providing that, where 
senes of notes secured by lien has 
been g:iven, limitations against ac¬ 
tion to foreclose shall not begdn to 
run until maturity date of last note 
of such series; and enforcement of 
first of two notes secured by me¬ 
chanic's lien was not barred by lim¬ 
itations, where suit was instituted 


within statutory time after maturity 
of second note.—Shepherd v. Wood- 
son Lumber Co., Tex.Civ.App., 63 S. 
W.2d 581. 

(3) Where, in addition to provision 
for payment of annual mterest on 
note secured by deed of trust, there 
were attached ten interest coupon 
notes to principal note, and holder 
of principal note transferred one of 
interest coupon notes to another, lim¬ 
itations did not commence to run 
on interest coupon note which was 
transferred until maturity of prin¬ 
cipal note—Hughes, v. Stovall, Tex. 
Civ App., 13*5 S.W.2d 603, error dis¬ 
missed, Judgment correct. 

Surety 

With respect to limitations, cause 
of action against surety, who signed 
note, accrued on maturity of note.— 
Citizens Bank of Shelbsnrille v. 
Hutchison, 118 S,W.2d 11418, 272 Ky. 
195—37 C.J. p 344 note 78 [bj. 

Note BuataxlBg after holder’s death 
Cause of action on note maturing 
after holder's death was held to ac¬ 
crue, within statute of limitations, 
when note falls due.—Yalente v. 
Boggniano, 154 A. 817, 107 N.J.Law 
456. 74 A.LR 8i34. , 

Note payable in instaaiments 
Where a note was payable m in¬ 
stallments "together with" Interest 
due at the time of payment of each 
installment, meamng that interest 
was payable in addition to the in¬ 
stallments, note was completely pay¬ 
able when the sum of the, install¬ 
ments without the addition of inter¬ 
est equalled the face amount of the 
note, and hence, where no payments 
were made thereon and no action was 
commenced on the note until more 
than six years after the last pay¬ 
ment became due, suit on the note 
was barred by the six-year statute 
of limitations—Gray v. Tarbox, 127 
P.2d 569, 14 Wash 2d 237. 

Action held not barred by limitations 
Tex.—^Benson v. Adams, Civ.App, 274 
S W. 210, reversed on other 
grounds, Com.App., 285 S.W. '818. 

Note paid by post-dated oheoks 
(1) The statute of limitations gov- 
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emixlg action for balance due on 
note, which was paid by post-dated 
chec^ at defendant's request under 
circumstances binding him, runs 
from dates on which payments were 
due and made on such checks, not 
ffom date of delivery thereof.—Co¬ 
lumbus Industrial Bank v. Yernlli, 24 
NT.S.2d 531, 260 App.Div. 1040, af¬ 
firmed 35 N.B.2d 198, 235 N.Y. 816. 

(2) Where one of senes of post¬ 
dated checks, by which note was 
paid, was paid within statutory time 
before commencement of action for 
balance due on note,«statute of limi¬ 
tations was no defense —Columbus 
Industrial Bank v. Yernlli, supra. 

95. Wash.—Miller v. Miller, 156 P 
'8, 90 v\/ash 833. 

90. N.J.—^Paul V. Bmith, 32 NJJLaw 
13, 90 Am.D. 647. 

97. Tenn —Bumpass v. Timms, 3 
Sneed 459. 

9di Cal—Collins v. Driscoll, 11 P. 
244, 69 CaL 550. 

99. N.T.—Pine v. Okomewskl, 11 N 
T.S.2d 18, 266 AppDlv. 519. 

Tex.—Geyer v. Jones. Civ App., 93 S, 
W.2d 1192, error dismissed. 

8 C.J. p 411 note 19. 

Suit on note given in payment of 
plaintiffs services in leasing defend¬ 
ant’s property was held barred by 
four-year statute of limitations, 
where building project provided for 
in lease, completion of which was to 
mature note, was abandoned with 
plaintiffs knowledg:o and reasonable 
time of completing such project ex¬ 
pired over four years pnor to bring¬ 
ing action.—Graff v. T. W. Corder, 
Inc, 26 P.2d 873, 135 Okl.App. 270. 

1. Ill.—Ade V. Ade, 181 Ill.App. 577. 

a. Iowa—^In re Squire, 150 N.W. 

706, 108 Iowa 597, 599. 

37 C.J. p 845 note 86 

3. Mass.—^Paulink v. American Ex¬ 
press Co., 163 N.B. 740, 265 Mass. 
182, 62 A.LR. 506. 
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a check or draft which the drawee has refused to 
pay, limitations begin to run, not from the time of 
actual dishonor, but after the lapse of a reasonable 
time for the presentment of the check,^ or, under 
some statutes, from the time when the right to make 
demand for pa3nnent was complete but if pre¬ 
sentment and demand are excused, as where the 
drawer of the check had, at the time, no funds in 
the bank to meet it, the check is due immediately 
without presentment and demand, so that limita¬ 
tions run from the date of the check.6 The stat¬ 
ute of limitations commences to run immediately on 
the issuance of a cashier's check treated as a bill 
of exchange,*^ and the running of the statute is not 
delayed until actual presentment of the check for 
payment,® nor is the rule affected by a statute pro¬ 
viding that presentment for payment in case of a 
bill of exchange is sufficient if made within a rea¬ 
sonable time after the last negotiation tliereof.® 

Certified check, A check certified by the bank 
at the request of the holder becomes in legal effect 
an ordinary demand certificate of,deposit, and the 
statute of limitations, according to one view, does 
not begin to run thereon until it is presented for 
payment,lO but there is^ also authority holding that 


the statute of limitations runs against the holder of 
a certified check from the date of certification.li 

Duehitt in partnership transaction. As affecting 
the running of limitations, where a duebill given 
by one partner to the firm in settlement for over¬ 
drafts by the maker arose out of partnership busi¬ 
ness, no right of action accrued on it until dissolu¬ 
tion, or it was, by the act of the parties, segregated 
from partnership afTairs.l® 

k When Payable on Demand 

(1) In general 

(2) Bank notes 

(1) In General 

As a general rule the statute cf limitations runs 
In favor of the maker of a bill or note payable on de 
mand from the date of the execution or delivery of 
the Instrument. 

Although there was some early authority to the 
contrary,!® the law is well settled in most juris¬ 
dictions that a promissory note payable on demand 
with or without interest is due immediately, and 
that the statute of limitations runs in favor of the 
maker from the date of the execution of the instru¬ 
ment!^ or from the date or time of the delivery 


4. Iowa—Dean v. lowa^-Des Moines 
Nat. Bank & Trust Co, 290 NW 
664, 227 Iowa 1239, 128 A.LR 137. 

8 C J. p 4L3 note 44. 

Season, for role 

Holder, by failing: to present draft 
for payment, could not by his own 
act postpone running: of limitations. 
—^Dean v lowcL-Des Moines Nat. 
Bank & Trust Co., supra. 

5. N.T.—^Dolon V. Davidson, 89 N.T. 
IS 394, 16 MiBC 316, affirmed 39 N. 
Y.S. 1020, 7 App.Div. 461—^Brust v. 
Barrett, 1<6 Hun 409, affirmed 82 
N.T. 400, 87 Am.R. 669. 

Si Ga—Haynes v. Wesley, 87 SH 
990. 112 Ga 66'8, 81 Am S.R 72. 
N.T.—^Brush v. Barrett, 82 N.T. 400, 
87 Am.R. 569. 

7. Iowa.—^Dean v. lowa-Des Moines 
Nat Bank & Trust Co, 281 N.W. 
714, 227 Iowa 1239, modified on 
other g^i'ounds 290 N.W. 664, 227 
Iowa 1239, 12!8 ALB. 137. 

8. Iowa.—Dean v. lowa-Des Moines 
Nat Bank & Trust Oo.. supra. 

9. Iowa—^Dean v. lowa-Des Moines 
Nat Bank & Trust Co., supra. 

Reason, for mle 

The statute providing: that pre¬ 
sentment for payment in case of a 
bill of exchange would he sufficient 
If made within reasonable time aft¬ 
er last neg:otlation applies only to 
presentment necessary to charg:e pax^ 
ties secondarily liable, and does not 
touch on what Is a reasonable time 
in a situation where presentment Is 


no more than a step preliminary to 
the enforcement of the remedy 
agralnst a party primarily liable — 
Dean v. lowar-Des Moines Nat. Bank 
db Trust Oo, supra. 

10. Iowa.—Dean v. lowa-Des Moines 
Nat. Bank db Trust Co., supra 
N.T.—Walzer v. Manufacturers 

Trust Co., 290 NT.S 879, 160 Mlsc 
803, affirmed 290 N.TS. i880, 248 
App Dlv. 86'5, affirmed 12 N H 2d 
462, 27'6 NT. 507—Keleher v. Man¬ 
ufacturers’ Trust Co, 260 NTS 
899, 145 Misc. 589. 

Pa.—Girard Bank v. Penn Tp Bank, 
39 Pa. 92, 80 Am D. 607. 

SUfect of certification of check g:en- 
erally see Banks and Banking* §5 
873-380. 

Time of commencement of running 
of statute of limitations with re¬ 
spect to certificates of deposit see 
supra S 145 b. 

XI. W.Va,—Weaver ▼ Harrell, 176 
S.EI. 608, 115 W.Ya. 409. 

Bsasoo. for rule 

Under Negotiable Instruments 
Law S 187, when a bank certifies a 
check the certification is equivalent 
to an acceptance; and since by cer¬ 
tification the bank becomes primari¬ 
ly liable on the check, presentment 
for payment is not necessary to 
charge the bank. The Negotiable In¬ 
struments Law, €us originally adopt¬ 
ed, therefore changed the common 
law which required a demand on any 
Instrument such as a certified check 
intended to circulate as money, be¬ 
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fore the statute commenced to run 
This Innovation was recognized by 
the state legislature which by spe¬ 
cial enactment excepted bank notes 
and certificates of deposit from the 
operation of § 70 by providing that 
the statute of limitations shall not 
begin to run against the holder of a 
certificate of deposit or a bank note 
until after presentment and demand 
for payment. The failure of the 
legislature to include certified checks 
in the exception to § 70 must be 
token as conclusive of the legislative 
will that the statute of limitations 
should run against the holder of a 
certified check in favor of the bank 
from the date of certification.— 
Weaver v Harrell, supra, 
la Iowa.—^Ristine v. Buml, 197 N 
W. 27, 197 Iowa 1193. 

37 C J. p 84'5 note 8'8. 

Period of limitation see supra §63 

13. ' U.S—^Lee v. Cassin, DC., 16 P 
Cas No 8,184, 2 Cranch, C.C. 112. 

14. U.S—Gossard v. Gossard, CCA 
Colo., 149 F2d 111—In re German- 
American Improvement Co., D.C. 
N.T, 2 F.2d 991, affirmed, C.CA, 
i3 F 2d 672—^In re Downey, D.O 
Cal, 26 FSupp 482 

Ala.—^Maynor v. Dillin, 2 So 2d 440, 
241 Ala 862—^Esslinger v. Sprag- 
1ns, 183 So. 401, 236 Ala. 50>8— 
First Nat Bank v. Blue, 101 So 
75. 20 Ala.App 107. 

Cal—^Tilden Lumber Co. v Penno, 
37 P.2d 466, 2 CalApp.2d 133. 

Conn—^Broadway Bank & Trust Co. 
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of the instrument;^® by failing 

V. XionKley, US A. 800, 116 Conn. 
557. 

DC—Feucht v Keller, 104 F2d 250. 
70 AppDC 317—Coxpiu Jtixls dt- 
ed In Kenyon v. Toungznan, 40 F. 
2d 812, 813. 59 AppDC 300. 

Idaho—Corpus Juris cited in Mahas 

V Kaslska. 276 P. 31'5. 316, 47 Ida¬ 
ho 179. 

Ind—Cooper v Cooper. 193 NE 722, 
100 IndApp. 252. 

Iowa —Rohrig v. Whitney, 12 N W 2d 
866, 234 Iowa 435—^In re Fuller’s 
Will, 293 NW 55. 228 Iowa 666— 
Citizens’ Bank of Pleasantville, 
Iowa, V. Taylor, 207 N.W. 570, 201 
Iowa 499 

Kan—Corpus Jails dted la Oassity 

V Cassity, 76 P2d 862, 866. 147 
Kan 411. 

Ky.—Gould V. Bank of Independence, 
94 SW2d 991. 264 Ky. 511—Hodg¬ 
es* Adm’r v. Asher, 6 S.W 2d 4‘51, 
224 Ky. 431. 

Me —Barron v Boynton, 15 A.2d 191, 
137 Me 69. 

Minn—Pljozdal v. Johnson, 248 NW. 
215, 188 Minn. 612 

Mo—Corpus Juris cited la Carter v. 
Burns, 61 S.W'2d 933, 942, 3:33 Mo. 
1128. 

ITH—Corpus Juris cited la Merri¬ 
mack Biver Sav. Bank v Higgins. 
195 A. 369. 871, 89 KH 151. 

NT—Hoag V. Garden City Bank & 
Trust Co. 12 NTS 2d 610, 2<57 
App.Div 30, amended on other 
grounds 14 NTS 2d 496, 267 App 
Div. 1043 — iScott V. Palmer, 283 N 
TS 114, 167 Misc. 133, affirmed 
286 NTS 453. 246 App Div 379, 
affirmed 6 N E.2d 409, 273 N.T 471 
—In re Nellis’ Will, 214 N T S 378, 
126 Misc 638 

ND—Coxpus Juris dted la Baird 
Utecht, 274 NW. 613, 614, 67 N,D. 
491. 

Ohio —Critchfleld v. Mahoney, 16 
Ohio Supp 4. 

Pa—^Heimpel v First Nat. Bank & 
Trust Co. of Bethlehem, 12 A.2d 
28, 337 Pa. 425—^Aarons y. Public 
Service Building & Loan Ass'n, 178 
A. 141, 818 Pa 11 : 3 —Adolph Berg¬ 
man Building & Loan Ass’n v. 
Blaul, 175 A. 743, 116 Pa Super 
329, reversed on other grounds 178 
A..140, 318 Pa 126-^ G. Valiant 
Co V Pleasonton, 164 A. 143, 108 
Pa.Super 397, affirmed 167 A. 330, 
811 Pa 687—^In re Whitehouse’s 
Estate, 18 PaDist & Co 658, 31 
SchLegHec 136—^Kampe y. 
Kampe, Com PI., 64 MontgCo. 8— 
Heimpel y Fixst Nat Bank & 
Trust Co. of Bethlehem, Com.Pl., 
27 North Co. 229, 

Tenn—^Hamilton Nat. Bank y. Mo- 
Canless. 144 SW2d 768, 176 Tenn. 
570—Todd y. Third Nat. Bank, 113 
S W 2d 740, 172 Tenn 586—Hall y. 
Skidmore, 168 S.W 2d 800, 26 Tenn. 
App 189, rehearing denied 171 S. 
W 2d 274, 180 Tenn 28—First Nat 
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to make a de- | mand the payee 

Bank y Hunter. 125 S.W.2d 183, 22 
Tenn App. 626. 

Tex—^U. S Rubber Co. y. Engle, Civ. 

App. 153 SW2d 983 
Utah.—Cozpus JuxIb cited in Salt 
Lake Transfer Co v. Shurtliff, 30 
P2d 733, 736, 813 Utah 488. 

Va.—^Whitehurst v. Duffy, 26 S E 
2d 101. 181 Va 637 
Wash —Chatos v Leyas, 128 P.2d 
284. 14 Wash 2d 317. 

8 C J p 406 note 83—37 C.J. p 845 
note 90 

Maturity of paper payable on demand 
generally see Bills and Notes 5 
247 b 

Note beaxiag no maturity date was 
a demand note and statute of limi¬ 
tations ran from the date of the 
note—Wingard v. Peters, 63 N.B2d 
908, 839 Ill App. 644. 

Kast interest payment 
Where there was no provision in 
demand notes executed in another 
state making a preliminary demand 
a prereauisite to a right of action 
thereon, and more than eight years 1 
elapsed from time of last Interest 
payment before action on notes was 
commenced, recovery thereon was 
barred by the statute of limitations. 
—^Morgan y. Russell, 119 P.2d 87, 189 
Okl 653. 

Sactenslon contracts 
Where notes were extended so as 
to mature on demand, the statute of 
limitations began to run on the day 
that the extension contracts were 
executed, and action brought within 
the statutory time thereafter was 
not barred by limitation unless ex¬ 
tension contracts were made nuga¬ 
tory under plea of non est factum 
supported by proper evidence or in 
some other leg^^l manner—^Hughes v. 
Dopson, Tex.Clv.App, 135 S W 2d 14'8 

lu l^oulslaiia 

(1) Where a note is payable on 
demand, prescription runs from the 
date of the note and not from de¬ 
mand —Bank of 6t John v. Hibernia 
Bank & Trust Co, 179 So 15, 189 La 
1—Cassou y Robbert, 116 So 714, 
166 La 101—^Darby v Darby, 46 So. 
747, 748, 120 La. 847, 14 LRA.,NS, 
1208, 14 AnnCas 805—^Zimmer v. 
Caumont, App, 187 So. 681—^Hol- 
stead v Lewis, App, 160 So 834— 
Heard y Heard, App, 149 So. 356— 
Amite Bank & Trust Co. y. Field, 
App, 141 So. 493—Andrews v. 
Rhodes, 10 Rob. *52. 

(2) ’’There la nothing contrary to 
the foregoing in the decision of this 
court in Nott v State National Bank, 
61 La Ann 871, 26 Bo. 475. What 
the court there held was that a de¬ 
mand note is not dishonored, or does 
not carry with It a presumption of 
having been paid, or of there being 
some equities pleadable against it, 
until demand has been unsuccess- 
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cannot do away with the statute 

fully made. Between a note being 
dishonored or carrying a presump¬ 
tion of infirmity, and being a debt 
upon which prescription runs, the 
distinction Is clear. In fact these 
two aspects of the note are governed 
by different laws—^the one by the law 
merchant, and the other by the Civil 
Code—and are dependent upon en¬ 
tirely different considerations.”— 
Darby v. Darby, supra. 

In 3Kaxylaaid 

(1) Limitations begin to run on 
day of execution of note payable on 
demand.—Continental Oil Co. v. Hor¬ 
sey. 9 A 2d 607. 177 Md. 383—« C-J. 
p 406 note 83 

(2) It has been held, however, that 
the Indorsee of a demand note has a 
reasonable time to make the demand 
after the note comes into his pos¬ 
session, and that the statute of limi¬ 
tations commences to run at the ex¬ 
piration of such time —^Mudd v. 
Harper, 1 Md. 110, 54 AmD. 644. 

Xu South Carolina 

(1) The rule of the text now pre¬ 
vails and it IS held that a note pay¬ 
able on demand, with or without in¬ 
terest, is due immediately, and stat¬ 
ute of limitations runs in favor of 
maker from date of execution of 
note.—Coleman v Page’s Estate, 25 
SE2d 559, 202 S.C. 486—37 OJ. P 
845 note 90 [e!]. 

(2) The case of Nash v Wood¬ 
ward, 40 S.E. 895, 62 S C. 41>8. which 
was in conflict with earlier cases 
supporting the rule of the text has 
been expressly overruled.—Coleman 
y. Page’s Estate, supra. 

Xu Vermont 

(1) The statute of limitations be¬ 
gins to run from the date of a note 
payable on demand —Dawley v. 
Wheeler, 62 Vt. 574—Kingsbury y. 
Butler. 4 Vt. 458. 

(2) It has been held, however, that 
although the statute of limitations 
does not commence to run in the 
case of a note payable on demand 
until demand Is made, yet if the 
creditor is guilty of unreasonable 
neglect in omitting to make demand 
the statute will bo set in operation 
after the expiration of a reasonable 
time for making the demand —^Thrall 
v. Mead, 30 Vt. 640. 

15. Ill.—^Mitchell y. Comstock, 27 N 

E.2d 620. 305 Ill App 360 
N.T.—United Trust Corporation v 

Burgess, 24 N.TS.2d 84, 175 Misc 

•611. 

Pa.—^National Bank & Trust Co of 

Port Jervis v. Oebhart, 45 PaDist. 

& Co, 108, 4 Monroe L R. ‘89 —In re 

Hendricks* Estate, Orph., 9 Sch. 

Reg 200. 

Accommodation paper 

Mich—Taylor v Rugenstein, 222 N. 

W. 107, 245 Mich. 152. 
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of limitations.^® The same rule has been applied 
to duebills^'^ and school orders.^® A note payable 
^‘on demand after date”!® or “on demand on or be¬ 
fore” a specified date^O is an ordinary demand note 
as far as the application of the rule is concerned; 
but a note payable on demand after date, and pro¬ 
viding for interest from date payable semiannual¬ 
ly, and for annual interest from maturity till paid, 
requires a demand to mature it and set the statute 
running.®! A promise to pay the balance due on 
a collateral trust note after application of the pro¬ 
ceeds of a sale to the note in default makes the 
note a demand obligation from the date of the 
sale.®® A note payable “on demand,.and if no de¬ 
mand is made, then on” a specified date is not a 
demand note within the general rule, however, and 
m the absence of a prior demand the statute of 
limitations does not commence to run until the 
date specified.®® 

The mere fact that payment may be demanded 
on a past-due note does not make it a demand 
note.®^ The maturity of a note payable on demand 
may be extended by the terms of a contemporane¬ 
ous written contract where a statute provides that 
several contracts in such a case are to be taken to¬ 
gether.®® As respects limitations, an underwriting 
contract whereby plaintiff guaranteed the payment 


of a stated sum, or as much thereof as became nec¬ 
essary to discharge obligations incurred by a Lloyds 
association if its earnings and assets were not suffi¬ 
cient to meet its obligations, contemplated that a 
demand note executed by plaintiff would not be¬ 
come due until the condition arose making it nec¬ 
essary to call on plaintiff to pay, and the holder of 
the note was obliged to make demand within a rea¬ 
sonable time after that condition arose.®® 

Paper payable certain time after demand or no¬ 
tice, There is authority holding that, where paper 
is payable ascertain time after demand or notice, 
limitations do not begin to run until demand has 
been made or notice given and the specified time 
has afterward expired.®^ On the other hand, the 
view has been taken that, where a note is payable 
a certain number of days after demand, a cause of 
action accrues, for the purpose of setting limitations 
in motion, as soon as the creditor by his own act, 
and in spite of the debtor, can make the demand 
payable,®® and accordingly it has been held that the 
statute of limitations commences to run at the end 
of the specified number of days from the date of 
the note.®® Where a note was made payable “on 
demand, after three months’ notice,” it was held 
that limitations ran against the note from its date.®® 


18. Neb.—J. H. Melville Lumber 
•Co. V Scott. 281 N.W 808, 136 Neb 
379—^Luikart v. Hogasson, 281 N. 
W. 27, 13'6 Neb 280. 

17. S.C—Gmgnard v. Farr, 38 S.C. 
L. 184. 

87 C.J. p 845 note 91-p 968 note 77 
[a]. 

18. Ill—^Bernstein v. (School Direc¬ 
tors of Dist. No. 10, Jasper Coun¬ 
ty, 49 N.D.2d 314, 819 IlLApp. 403. 

19. D.C—^Kenyon v. Toungman, 40 
F.2d 812, 69 AppDC. 800. 

Ky.—^Hodge's Adm*r v. Asher, 6 S. 

W.2d 4€1, 224 Ey. 431. 
nay after date 

It has been held that a note con¬ 
taining a promise to pay *'on de¬ 
mand after date” is due and payable 
on day following date thereof, with 
respect to limitation.—S. S. Finger 
Mercantile Co. v. Adair, 181 So. 875, 
169 Miss 303. 

ObUgatloiL of indorsers 
‘Where note was payable on de¬ 
mand after date, payee's right to ex¬ 
tend the time for payment and thus 
bind indorsers on the note did not 
prevent the statute of limitations 
from running against their obliga¬ 
tions as indorsers,—^Lulkart v. Ho- 
ganson, 2'81 N.W. 27, 136 Neb. 280. 

SO. Alaska—North American Trad¬ 
ing & Transportation Co. v. Byrne, 
4 Alaska 28. 


21. Miss—Spiro V. Shapleigh Hard¬ 
ware Co, 118 So. 429, 163 Miss. 81, 
motloi^ denied 119 'So. 206, 163 
Miss 195—Shapleigh Hardware Co. 
V. Spiro, 106 So. 209, 141 Miss. 88, 
44 AL.H 39<3. 

28. DC.—Feucht v Keller, 104 F.2d 
260, 70 AppD.C. 117. 

23. Okl.—^E^rst Nat. Bank v. Bell, 
282 P. 147, 140 Okl 24 

24. Tenn.—^Hamilton Nat Bank v. 
McCanless, 144 SW.2d 7<68, 176 
Tenn. 670. 

25. I7.S.—In re Downey, DQCal., 26 
F Supp 482 

37 0 J p 845 note 93 [a]. 

20. Tex.—^McCorkle v Hamilton, 
CivApp, 160 S.W.2d 439, error re¬ 
fused. 

Deznand held ttade within reasoib. 

able time so that note was not barred 

by limitations.—^McCorkle v. Hamil¬ 
ton, supra 

27. Conn.—Cooke v. Pomeroy, 82 A 
985, 6<5 Conn. 466. 

8 C.J. p 409 note 1. 

Maturity of paper payable certain 
time after demand generally see 
Bills and Notes 8 248. 

S8l Mich.—Palmer v palmer, 86 
Mich 487, 24 AmR. >606. 

Mont.—Oleson v. Wilson, 52 P. 872, 
20 Mont 644, 63 Am.S.R. 639. 

29. Iowa—Lovnen v Oestnch, 242 
N.W. 57, 214 Iowa 298. 

82 


Season for rule 

Holder of note payable thirty days 
after demand might have made de¬ 
mand on date of note, thereby matur¬ 
ing cause of action In thirty days.— 
OLiovrien v. Oestnch, suprcu 

Obligation to make timely demand 

(1) Holder of note payable stated 
time after notice or demand Is ob¬ 
ligated to make demand within rea¬ 
sonable* time, and, at most, within 
time prescribed by statute of limita¬ 
tions. 

CaJ—^Bass V Hueter, 270 P. 968, 205 
Cal. 284—Woollomes v. Gomes, 79 
P2d 728, 26 CalApp2d 461. 

Iowa—^Lovnen v. Oestrlch, 242 N.W. 
57, 214 Iowa 29<8. 

(2) Where clause in note fixed naa- 
turlty three months after notice aft¬ 
er one year from date, action thereon 
commenced nearly twenty years aft¬ 
er date of note was barred.—Bass v. 
Hueter, 270 P. 968, 20:5 Cal. 284. 

Seaulrement of notice prior to snlt 
With respect to instrument evi¬ 
dencing indebtedness reaulrlng cred¬ 
itor to give notice of two months 
before creditor could sue thereon, 
limitations did not begrl'n to run un¬ 
til at least two months after Its exe¬ 
cution.—^Palma v. Notariannl, 167 A. 
422, 62 R.I. 61. 

30. N.T.—Knapp v. Greene, 29 N.Y. 
S. 860, 79 Hun 264. 



54 C. J. S. LIMITATIONS OF ACTIONS 


§ 147 


A note payable at **any time within ten year£* is 
not legally demandable until the expiration of that 
time, and until then the statute does not begin to 
run against it.3i 

Note payable on demand or at death. Where a 
note was payable "on demand or at my death," the 
promisee had the option of waiting until the death 
of the maker; consequently, where there was no 
demand, until the latter event occurred the statute 
of limitations did not begin to run against him.32 

Antedated note. The time of the making and 
delivery of an antedated note payable "on demand 
after date" determines the time of the accrual of 
a right of action thereon, and fixes the period from 
which limitations begin to run.^3 

(2) Bank Notes 

Urtll demand and refusal the statute of limitations 
does not begin to run In favor of a bank Issuing an 
ordinary bank note payable on demand and Intended 
to circulate as money. 

An ordinary bank note payable on demand and 
intended to circulate as money operates as a contin¬ 
uing promise to pay which is not broken until pay¬ 
ment is demanded and refused; until such demand 
and refusal the statute of limitations does not be¬ 
gin to run.^^ The fact that the bank has suspended 
payment or closed its dpors does not amount to a 
refusal to pay so as to set the statute in motion if 
the bank still exists as a corporation,although if 
in such an event the bank has no place of business 


a demand is dispensed with as a prerequisite to 
bringing an action.^® 

c. Transfer 

The statute of limitations begins to run In favor of 
an Indorser of a bill or note when the cause of action 
against him accrues, as when the note Is presented at 
maturity and payment refused, or where demand Is 
made in compliance with the contract, or where the 
indorsee has paid the holder, or when liability on the 
Indorsement otherwise accrues. 

The statute of limitations begins to run in favor 
of an indorser of a promissory note when the note 
is presented at maturity, pa 3 mient refused, and no¬ 
tice given. 37 In case of a note payable on demand, 
no cause of action arises against the indorser, and 
the statute does not begin to run in his favor until 
demand is made in compliance with the terms of 
his contract, and due notice of nonpayment giv- 
en.38 As against an indorsee who has paid the 
holder of the note, the statute does not start run¬ 
ning in favor of the indorser until the payment is 
actually made.®® Where reasonable presentment of 
a draft is made, the statute does not begin to run 
until payment is refused by the drawee.^® The lia¬ 
bility of the drawer of a bill of exchange payable 
to his own order, to a subsequent indorser who pays 
it after it has been dishonored by the acceptor, does 
not first accrue at the time of such payment, but 
at the time of the dishonor of the bill, and the stat¬ 
ute then begins to run.^^ 

Implied warranties of transferor. Although there 
is some authority to the contrary,^® it is generally. 


31. Pa.—Schotte v. Meredith, 20 A. 
936, 138 Fa. 165. 

37 C.J. p 846 note 96. 

32. Miss.—^Harris v. Townsend. 53 
So. 529, 101 Miss. 590. 

Condltioiial order to executor 
An instrument executed in July, 
1890, which contained an admission 
of indebtedness, imported a promise 
to pay, so that recovery thereon in 
1938 was barred by statute of limi¬ 
tations, notwithstanding: latter part 
of instrument contained conditional 
order to executor or administrator of 
sig:ner of Instrument to pay debt and 
sigmer did not die until January, 
49138.—^Hoag: v Garden City Bank & 
Trust Co, 12 lT.T.S.2d 610, 257 App. 
Div. 80, amended on other grrounds 
14 N.YJS.2d 4'95, 257 App.Div. 1043. 

33. Mich.—Webber v. Webber, 109 
N.W. 50, 146 Mich. 81. 

37 C.J. p 845 note 94. 

34. K.H.—^Thurston v. Wolfborougrh 
Bank, 18 N.H. 391, 46 Am.D. 832. 

Tenn.—^Memphis Bank v. White, 2 
Sneed 482, 64 AmD 772. 

Bank bills, period of limitation see 
supra 2 58. 


35. N.K .—^Thurston v. Wolfborough 
Bank, 18 N.H. 391, 45 AmD. >382. 

Tenn.—^Memphis Bank r. White, 2 
Sneed 482, 64 AmD. 772. 

87 C.J. IP <846 note 99. 

36. N.H.—^Thurston v. Wolf borough 
Bank, 18 N.H. 391, 45 AmD. 382. 

37. Ind.—Hofbnan v. Hollmgsworth, 
>37 NB. 960, 10 Xnd.App >353. 

Tex.—^Blucher v. Bubank, Com.App., 
5 S.W.2d 972. 

8 C.J. p 586 note 46 [c]—37 C.J. p 
84'6 note 2 [a], p 846 note 4. 
Indorsement gpaaranteeing collection 
and payment generally see supra 5 
140 

Sffaturlty 

Limitation statute runs in favor 
of indorsers from maturity of note. 
—Nance v. HuUn, 135 SB. 774, 192 
NC. 665. 

Zhdorsement as passing' title 

CD With respect to limitations, 
indorsement of note by stranger 
guaranteeing collection and payment 
to payee is merely contract of sure¬ 
tyship or guaranty and does not pass 
title to note to person to whom col¬ 
lection and payment is guaranteed; 
but payee’s indorsement on note 
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gniaranteeing collection and payment 
to transferee was held to pass title. 
—Thompson v. Bank of Buckhead, 
163 SB. 255, 4'5 Ga.APP. 94. 

38. Ala.—Corpus Juris dted in 
Spragins v. McCaleh 188 So. 251, 
253, 237 Ala. 6518. 

87 C J. p 846 note 6. 

39. N.T.—Brill v. Brandt, 26 N.T. 
S.2d 477, 176 Misc. 580, affirmed 81 
NT.S2d 674, 263 AppDiv. 811, af¬ 
firmed 43 N.B 2d 718, 289 N.T. 5*81. 

40. Tex.—Wood ▼. McMeans, 23 
Tex. 481. 

41. Mass.—^Hunt v. Taylor, 108 
Mass 608. 

87 C J. p 846 note 7. 

48. Ky.—Gilmore v. Green, 14 Bush 
772, followed in Arnett v. Howard, 
161 S.W. '531, 156 Ey. 4(58. 

37 C.J. p 846 note 12 [a]. 
OoUectabUlty 

Statute of limitations on cause of 
action of buyers of mortgage notes 
against seller thereof for false war¬ 
ranty of collectability commenced to 
run, not from date of warranty, but 
from date of foreclosure sale under 
I mortgage, where plaintllfisi were un- 
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held that the implied warranties of a transferor of 
a note,43 such as that the instrument is valid and 
legal, 44 that it was given for a valuable consider- 
ation,45 and that the maker is solvent,4fi are broken, 
if at all, as soon as made, and the statute of limi¬ 
tations begins to run at once. 

If the failure of consideration for a chose in ac¬ 
tion is partial only, causing loss of part of the debt, 
limitations do not begin to run against an action 
against an assignor of such chose in action for 
breach of his implied warranty against loss to the 
assignee by failure of consideration until such fail¬ 
ure and the extent thereof have been determined.47 

Indorsement after delivery. Where indorsement 
of a bill or note is made after delivery, and not as 
a part of the original transaction, the indorsement 
creates a new contract and the statute of limitations 
begins to run from the date of the indorsement.43 

Overdue note. The statute of limitations begins 
to run m favor of the indorser on an overdue note 
at the date of the tndorsement.43 


§ 148, - Bonds or Warrants 

a. Bonds conditioned for the perform¬ 

ance of some act or duty 

b. Bonds or warrants conditioned for the 

payment of money 

a. Bonds Conditioned for the Performance of 

Some Act or Duty 

(1) In general 

(2) Bonds of officers 

(1) In General 

Where a bond Is conditioned for the performance 
of some act or duty by the obligor, the statute of lim¬ 
itations begins to run from the date of the breach, and 
not from the date of the bond or in the absence of 
fraud from the time the breach Is discovered. 

Where a bond is conditioned for the performance 
of some act or duty by the obligor, a cause of ac¬ 
tion accrues when the condition is broken, and the 
statute of limitations begins to run not from the 
date of the bond,®® tut from the date of the 
breach,®! whether or not the obligee has suffered 


able to collect anything- on notes at 
the sale or under previous audgments 
recovered on the notes —^Dye v. 
Farm Mortg Inv. Oo. of Topeka, 
Kan, CCA.Kan, 74 F.2d 895. 

43. N.T.—Columbia Casualty Co. v 
Tanowe, 286 N.YS. SSS, 158 Misc 
749 

aeiLiilneiLess of prior Indorsements 

(1) Contracts of indorsement 
whereon liability of Indorser for 
breach of warranty of genuineness of 
prior Indorsements was predicated 
were held independent collateral con¬ 
tracts whereunder breach of implied 
warranties of genuineness obcurred 
at time that warranties were made 
where prior indorsements were not 
genuine, so that statute of limita¬ 
tions commenced to run at time of 
Indorsee's payment to Indorser rath¬ 
er than when indorsee suffered actu¬ 
al loss—Columbia Casualty Oo. ▼. 
Tanowe, supra. 

(2) It has been held, however, that 
statute of limitations did not run 
against action against Indorser of 
draft, who guaranteed pnor indorse¬ 
ments, till forgery of prior indorse¬ 
ment was discovered.—Home Ins. Oo. 
V. Mercantile Trust Co., 2*84 S.W. 
834, 219 Mo.^p. 645. 

44. W.Va—^Merchants* Nat. Bank v. 
•Spates, 23 S.m 681, 41 W.Va. 27. 
56 Am S R. 828. 

37 C.J. p 846 note 9. 

Capacity of parties to oontxaet 
Cause of entlon in favor of pur¬ 
chaser of notes as against seller be¬ 
cause of incapacity of married wo¬ 
man indorsing notes arose immedi¬ 
ately, as respects limitations, at the 
time of the transfer rather than at 


the time the plea of coverture was 
interposed as a defense, since the 
purchaser could have maintained a 
suit for breach of warranty that the 
indorser had capacity to contract 
immediately on the notes being 
transferred, without waiting until 
the indorser pleaded coverture.— 
First Nat. Bank v. Roller, Tez.Com 
App„ 14 S.W,2d 834. 

45. Me.—^Blethen v. Lovering, C8 
Me 437. 

8 C.J p 392 note 96 [b]—27 C.J. p 
846 note 10. 

48. Mo.—Whisler y. Bragg, 31 Mo 
124 

37 C.J. P 846 note 11. 

47. W.Va.—^Broaddus Inst. y. Siers, 
69 S.B 468, 68 WVa. 125, Ann.Cas. 
1912A 920. 

87 C.J. p 847 note 18. 

48. Colo.—Colley y. Rowan, 208 P. 
669, 71 Colo. 17. 

49. Mont—^Morgan y. Huffman, 2-47 
P. 326, 76 Mont. 396. 

sa Md—Sharp y. iState, 109 A 454, 
185 Md '551. 

S.C.—Beatty y. National Surety Co., 
128 S R 40. 132 S.C. 45. 

51. Iowa.—^Kellogg y Bell, 2<6I8 N. 

W. '534, 222 Iowa SIO. 

NT.—In re Carpenter's Will, 63 N. 

T.S2d 736, 271 App.Diy. 71, mo¬ 
tion denied 70 NB2d 549, 296 N.T. 
743—Smith v. McLaughlin, 295 N. 
T.S. 59.3, 261 App.Div. 727. 

ND.—Lakeville Tp. v Northwestern 
Trust Co., 22 N.W.2d 591, 74 N.D. 
896. 

Ohio—Gifford y. Orolla^Soott Co., 29 
N.B 2d 964, 6i5 Ohio App. 867. 

Okl.—Seidenbach's y. Underwood, 63 
P.2d 950, 178 Okl. 624. 
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S C —^Beatty y. National Surety Co., 
128 S B 40, 132 S C. 4'5. 

Wash—^Hallenbeck y Lillico, 266 P 
730, 147 Wash 611, 61 ALR >805 
W.Vau—Oil Service Co. y. Detroit Fi¬ 
delity & Surety Co., 141 S.EI 626, 
105 W.Va. 130. 

37 C.J. p 847 note 17. 

Period of limitation of action on 
bond see supra 8 55. 

When statute of limitations begins 
to run against contracts of indem¬ 
nity see supra § 141, 
Administration bond 

U.S —^Fidelity & Deposit Co. of 
Maryland v Lindholm, C.CA.Cal, 
66 F2d *56, 89 A.L R. 279. 

Kan—^In re Park's Estate, 76 P.2d 
842, 147 Kan. 142. 

Ky —^Tucker y. ^tna Casualty & 
Surety Co., 110 S.W.2d 649, 270 Ky. 
723. 

Minn.—^Burns y. New Amsterdam 
Casualty Co., 285 N.W. '885, 205 
Minn. 391. 

Mo—iState ex rel. and to Use of 
Bremer y. Schulte, App., 90 S.W 2d 
1078. 

Tex—Mills y. Baird, Ciy.App., 147 
SW.2d 812, error refused. 

37 CJ. IP 847 note 17 [b]. * 

Appeal or certiorari bond 
Ark.—Middleton y. Clardy, 2>66 S.W 
263, 166 Ark. 342. 

Cal—Charles F. Hhrper Co. y. De 
Witt Mortgage & Realty Co., 75 
P.2d 65. 10 Cal 2d >467. 

Wash—^Rood y. Horton, 281 P. 450, 
132 Wash. 82. 

37 C.J. p 956 notes 62, >64. 

Ball bond 

Forfeiture is prerequisite to ac¬ 
tion on bail bond, hence limitation on 
time for instituting action runs from 
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actual damage.B2 The operation of the statute is 
not deferred until the breach is discovered^s un¬ 
less the breach amounts to fraud or the cause of 
action is fraudulently concealed.64 When the 
breach occurs is a question depending on the terms 
of the particular instrumentSB in connection with 
the statute relating to the transaction 56 if the 
bond provides that performance of the condition 
shall be made within a definite time, the cause of 
action accrues and the statute begins to run on ex¬ 
piration of that time without performance being 
made,5^ while if no time is fixed for the perform¬ 
ance of the condition a reasonable time will be al¬ 
lowed therefor.58 Although the object of several 
conditions in a bond is to protect the obligee from 
the same evil, the statute does not necessarily begin 


to run on all of them at the same time;56 but where 
nothing more can be recovered for violation of all 
the conditions of a bond than where only one of 
them is broken, the statute will begin to run from 
the time of the first breach.®® 

(2) Bonds of Officers 

Generally the period of limitations with respect to 
an action on an officer’s bond begins to run from the 
time of the breach, that Is, when the officer fails or 
refuses to perform the required duty although In some 
cases It has been held that the statute begins to run 
at the time of the occurrence of the consequential in¬ 
jury caused by the officer's breach of duty. 

As a general rule the period of limitations with 
respect to an action on the bond of an officer be¬ 
gins to run from the time of the breach,®^ which or- 


time of forfeiture, and not from time 
principal In bond fails to appear for 
trial —^Lios Angeles County v. Metro¬ 
politan Casualty Ins. Co. of New 
York, Cal, 27 P 2d 914. 

Bond to obtain release of attacbment 
With respect to limitations, right 
of action on bond given to obtain 
release of attachment accrues when 
execution is returned unsatisfied — 
O'Hair V. U S Fidelity & Guaranty 
Co., 49 F2d 1X29, 9 Cal.App.2d 307. 

Contraotor’s bond 

Ga —^Fidelity & Deposit Co. of Mary¬ 
land V.. Fine, 194 SB 58, 66 Ga 
App 729. 

N.C.—Chappell v. National Surety 
Co., 138 S F. 21, 191 N.C 70'3 
Tex.—Maryland Casualty Co v. Fi¬ 
delity & Casualty Co , Civ App , 147 
S.W.2d 1097, error dismissed, Judg^ 
ment correct—^tna Casualty & 
Surety Qo v. Higginbotham-Bart- 
lett Co, Civ App. 71 S.W.2d 592, 
error refused—Southern Surety Co 
V. Griffith Lumber Co., Civ.App. 10 
S.W.2d 272, error refused. 

Ouaxdlan’B bond 

XT.S.—Title Guaranty & Surety Co. v. 
State of Missouri ex rel. and to 
Use of Stormfeltz, CC.A.Mo, 105 
F.3d 496. 

Iowa—^.Vrmon v Craig, 214 NW. 556, 
203 Iowa 1338. 

Ky—^Poynter v. Smith, 160 SW.2d 
380, 290 Ky. 169. 

Ohio—Oldham v Winget, 191 N.B 
S24, 47 Ohio App 287. 

Okl —Franks v. Franks, 7 P 2d 86*6, 
151 Okl. 91. 

N C —Humphrey v. American fSurety 
Co , 197 S B. 137. 213 N 0. 661. 

S C —Chamberlain v. First Nat. 
Bank of Greenville, 24 S B 2d 158, 
202 SC. 115. 

37 C J. p 847 note 17 [hj. 

52. Neb.—^Northern Assur. Co. v. 

Borgelt, 93 N.W. 226, 67 Neb. 282 
Okl—Oklahoma Farm Mortg. Co v 
Jordan. 168 P. 1029, 67 Okl. 69. 


sa. Ind.—Ware v. State. 74 Ind. 181. 

64. Del.—Sparks v. Farmers' Bank. 
3 DelCh. 274. 

Accrual, with respect to limitations, 
of right of action for fraud see 
infra S§ 183-196. 

66. Mass—^McKim v. Glover, 87 N. 

B 443, 161 Mass. 418 
37 C.J. p 848 note 22. 

56. Kan —^Hull v. Massachusetts 

Bonding & Ins Co., 120 P. 544, 86 
Kan 342 

37 C J. p 848 note 28. 

’67- Ky—^Richardson v. Chanslor, 45 
SW. 774, 103 Ky. 426, 20 KyL. 121. 
Tex—^Mitchell v. Sheppard, 13 Tex. 
484. 

58. Me.—Gennings v Norton, 35 Me. 
803. 

37 C.J. p 848 note 25. 

59. Mass—^McKlm v Glover, 37 N. 
B 443, 161 Mass. 418. 

Continuing contracts see infra S 151. 

60. Me.—^Brown v. Houdlette, 10 Me. 
399 

61. U.S.—^Pinkerton's Nat Detective 
Agency v Fidelity & Deposit Co 
of Maryland, CCAIll., 138 F2d 
469, certiorari denied 64 SCt. '523, 
321 US. 766, 88 LBd 1062—City of 
Dalhart v Childers, DC.Tex., 18 F. 
Supp 908. 

Kan.—^Kansas Amusement Co v Bd- 
dy, 57 P.2d 458, 148 Kan 988, 10'5 
A.LR. 702. 

Ky—^Head's Adm’x v Common¬ 
wealth for Use and Benefit of Daw¬ 
son, 72 S.W2d 60, 254 Ky. 687. 
N.C.—City of Washington v. Bonner, 
165 SB 683, 203 N.C 250. 

Tex—i^tna Casualty & Surety Co. v. 
State for Use and Benefit of City 
of Dallas, Civ.App, 86 S.W 2d 826, 
error dismissed. 

46 C.J. P 1078 note 31. 

Fraudulent concealment 
Action on offieex^s bond for con¬ 
version of county funds is not barred 
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by lapse of one year, if conversion 
was fraudulently concealed and was 
first discovered within one-year pe¬ 
riod—Griffith V. State, 20 P.2d 289, 
41 Ariz. 517. 

Time of discovery not controlling 
The statute of limitations govern¬ 
ing action on public officer's official 
bond begins to run on principal's de¬ 
fault, not on discovery thereof.— 
Thacker v. Fidelity & Deposit Co. of 
Maryland. 4 S B 2d 324, 216 N.C 136. 

Payment of void warrants 
The statute of limitations began to 
run against suit to surcharge coun¬ 
ty treasurer's account and to collect 
moneys paid out on void warrants 
from date of respective settlements, 
since payment of invalid warrants 
constituted conversion of the money 
with which warrants were paid and 
the conversion was consummated 
when the treasurer reported their 
payment and asked credit therefor in 
the settlements—^Fidelity & Casual¬ 
ty Co of New York v. State, for Use 
of Columbia County, 126 S.W,2d 298, 
197 Ark. 1027. 

ContiLnuJng nonperformaaoe 
Action on bond under seal for dam¬ 
ages was held not barred, where pe¬ 
tition alleged nonperformance was 
continuing—^Talmadge v. McDonald. 
162 SB 856, 44 GaApp. 728. 

Wrongful attachment or execution 
<1) In general. 

Idaho —Oakes v. American Surety 
Co of New Yori^ 76 P2d 982, 58 
Idaho 482. 

Ill—^People, for Use of Eta,mmond, v. 
Graydon, 28 N.B 3d 318, i3D6 111. 
App. 163. 

(2) Cause of action against indem¬ 
nitor of the sheriff for a wrongful 
levy has been held to accrue when 
Judgment was rendered against the 
sheriff for conversion of the proper¬ 
ty—Gardner v Cooper, 68 P. 230, 9 
Kan App 587, reheard 60 P. 640, 9 
Kan.App. 387. 
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dinarily is when the officer fails or refuses to per¬ 
form the required duty,®2 as where he fails at 
the expiration of his term to account to his succes¬ 
sor for funds and securities in his possession or in¬ 
trusted to him.®8 Thus it has been held that, for 
the purposes of the statute of limitations, all causes 
of action mature at the expiration of the official's 
term, for defalcations during such term, without 
reference to the several dates on which they oc¬ 
curred, and the period of limitation will not com¬ 
mence to run prior to the expiration of his term.** 
In some cases, however, it has been held that the 
statute begins to run at the time of the occurrence 
of the consequential injury caused by the officer's 
breach of duty, and not at the time of the breach.** 
A cause of action founded on an officer's failure to 
take a sufficient bond in a replevin suit accrues 
when the suit is ended and a retorno is awarded.** 

A right of action on the official bond of a sheriff 
or constable for money in his official custody ac¬ 
crues when it becomes his duty to pay over the mon¬ 
ey to plaintiff,*^ but not before such duty arises ;** 
and so, where an officer converts the proceeds of 
property pending litigation concerning the right 
thereto, the cause of action on his bond therefor 
does not accrue, and the period prescribed by a stat¬ 
ute of limitation does not begin to run, until it is 
determined who is entitled to such proceeds.** A 
bond of a constable, conditioned simply to indemni¬ 
fy and save harmless the town from all damages, 
costs, and charges that may in any manner accrue 
to it from his default or laches in his said office. 


is not broken and no cause of action thereon ac¬ 
crues, until the town has been compelled to pa>, 
or, being liable, has paid, or has otherwise sus¬ 
tained actual damage.^* 

Bond of deputy. Where the condition of the offi¬ 
cial bond of a deputy is to indemnify his principal 
from liability, a cause of action on the bond arises 
as soon as the principal officer is subjected to some 
legal liability on account of the deputy's acts or 
defaults,*^! although such officer has not been actu¬ 
ally damaged and no action has been commenced 
against him.^* Similarly, under a deput 3 r's bond 
conditioned for the accounting for and payment 
over to his principal of all money which might come 
into the deputy's hands, the officer may maintain an 
action against the sureties to recover money collect¬ 
ed by the deputy without first paying the amount 
thereof to the person entitled thereto,*^* and the 
running of the statute is not delayed by the officer's 
delay in making the payment in any event the 
right of action in such case accrues not later than 
the date on which the sheriff actually suffered loss 
by payment of the shortage occasioned by the dep¬ 
utes default.*^* 

Where the condition is well and faithfully to 
execute the duties of his office and pay over all 
moneys that may come into his hands by virtue of 
such office to the person entitled to receive them, 
it has been held"that the cause of action on the bond 
does not accrue, with respect to the running of the 
statute, until the defalcations become known.^* 
Where, however, the condition is to save the offi- 


68 . N.C.—^Thacker v. Fidelity & De¬ 
posit Co. of Maxyland, 4 S B.2d 
824, 216 N.C. 136—City of Wash- 
Inerton v. Bonner, 165 >8 E. 688, 203 
N.C. 260. 

Tex,—Neely v. Tarrant County, Civ. 
App, 125 8W2d 659, conformingr 
to answers to certified questions 
124 S.W.2d 101, 132 Tex. 357. 

BedFoad of money deposited as Ml 

'Cause of action to recover money 
deposited with sheriff as security to 
ball bond did not arise until Judg¬ 
ment nisi forfeiting bond was set 
aside and where cause of action 
against surety on bond of sheriff has 
not accrued the action is not barred 
by limitations.—Turley v. Tobin, 
Tex.Civ.App., 7 S.W.2d 949, error re¬ 
fused. j 

63. Idaho —City of St. Anthony v. 

Mcuson, 291 P. 1067, 49 Idaho 717. 
Neb.—^Ericsson v. Streltz, 273 N.W. 
17, 182 Neb. 692. 

N.C.—^Thacker v. Fidelity & Deposit 
Qo. of Maryland, 4 S.E.2d 824, 216 
N.C. 136—City of Washington v 
Bonner, 166 S.E. 683, 203 Na 260 


64, Wash.—Skagit County v. Amer^ 
lean Bondmg Co., 109 P. 197, i69 
Wash. 1. 

65. Colo.—^People to Use of Federal 
(Land Bank of Wichita, Wichita, 
Kan., Y. Ginn, 106 P.2d 479, 106 
Colo. 417. 

Error In recording trust deed 
The cause of action of holder of 
mortgage against county clerk and 
recorder, and the surety on his offi¬ 
cial bond, founded on alleged negli¬ 
gence of clerk and recorder in er¬ 
roneously transcribing legal descrip¬ 
tion of realty contained in a trust 
deed, whereby holder of mortgage 
became a second rather than a first 
lienor of the realty, did not accrue 
until district court entered Judgment 
foreclosing trust deed and decreeing 
that mortgage was inferior thereto 
—People to Use of Federal Land 
Bank of Wichita, Wichita, Kan., v. 
Ginn, supra. 

eft Ill.—^liovs ▼. People, 94 Ill.App. 
287. 

67. Ohio.—^King v Nichols, 2 Ohio 
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Deo. (Reprint) 664, 4 West L. 

Month. 25. 

67 C.J. p 1065 note 86. 

B8. Mo.—^State v. Peacock, 46 Mo. 
263 

69. Mo—State V O’Neill, 90 S.W. 
410, 114 Mo App 611—State v. 

Finn, 23 Mo.App. 290. 

57 C.J. p 1065 note 38. 

TO. Vt.—St. Albans v. Curtis, 1 D. 
Ohipm. 164. 

71. Ky.—^Robertson v. Morgan, 6 B 
Mon. 307. 

67 C J. p 1065 note 91. 

72. Ky.—^Robertson v. Morgan, su¬ 
pra. 

Mass.—Cooper v. Mowry, 16 Maas 6 

73. W.Va.—^Poling v. Maddox, 24 S 
E. 999, 41 W.Va. 779. 

74. Ky—^Ford’s Adm’r v. May, 280 
SW. 966. 2irKy, 281. 

75. Kan.—2urbucken v. Glens Falls 
Indemnity Go., 149 P.2d 617, 168 
Kan. -699. 

76. Colo.—^Massachusetts Bonding & 
Insurance Qo v. Board of Com’ra 
of Adams County, 68 P«2d <555, 100 
Colo. 898. 



54 C.J.S. 


LIMITATIONS OF ACTIONS 


§ 148 


cer from damage, there must be some damage actu¬ 
ally sustained by him before he can recover on the 
"bond, and a mere liability is not sufficient,77 al¬ 
though it has been held that the statute begins to 
run when the deputy breaches his contract, and not 
when the officer pays the resulting shortages.78 

b. Bonds or Warrants Conditioned for the Pay¬ 
ment of Money 

(1) In general 

(2) Interest coupons 

(3) Provisions for payment out of par¬ 

ticular fund or in particular man¬ 
ner 

(1) In General 

Where a bond is conditioned for the payment of 
*money, the statute ef limitations ordinarily begins to 
run at the maturity of the bond; but if no time is 
apecified for payment, or If the date of payment Is un¬ 
certain, the statute runs from the date of the bond or 
when the holder has an immediate cause of action. As 
against the holder of a warrant the statute begins to 
run when his cause of action thereon accrues. 

Where a bond is conditioned for the payment of 
money only, the right of action accrues and the 
statute begins to run at the maturity of the bond, 
not at its date;79 but if no time is specified for 
payment the money is due at once and the statute 
runs from the date of the bond.80 When the date 
of payment is uncertain and dependent on the call 


of a third person, the statute of limitation does not 
begin to run until such call, or until the holder has 
an immediate cause of action.8i The statute of 
limitations does not begin to run against an action 
by the holder of void municipal bonds until the 
bonds are repudiated by the municipality.^^ if the 
bonds of an irrigation district were accepted by a 
contractor merely as evidence of obligation to pay 
him for services rendered, and for the purpose of 
extending the time of payment, this extension would 
be only until a default was made in the payment 
of the bonds.®S 

If the holder of a warrant issued under a con¬ 
tract relation has a remedy which he may pursue 
at the time of its issuance, the statute begins to 
run then.8^ If he has at that time no remedy, the 
statute begins to run when his remedy, his cause of 
action, thereafter accrues,®^ which may be when 
the fund is raised,®® or when the statute provides 
or implies a due date for the warrant,®7 or when 
by statute a duty is imposed on the municipality or 
its officers to levy and collect the fund and suffi¬ 
cient time has elapsed in which the officers have 
had opportunity to provide the fund and have failed 
and neglected to do so.®® 

(2) Interest Coupons 

Although there Is authority holding that an ac¬ 
tion for an amount due on coupons annexed to a bond 
Is not barred by limitations until the principal debt Is 


77. N.T.—Gilbert v Winman, 1 N 
T. -660, 49 Am.D 859—^Rowe v. 
Richardson, 6 Barb. >385. 

•78. Wis.—^M:axwell v. Stack, 17 N. 
W.2d 603. 246 Wis. 487. 

V9. Cal—^Irvine v. Bossen, 156 P.2d 
9, 25 Oal.2d 6'52. 

^.T.—^Bank for 6av. in City of New 
York V. Ashley Garages, 68 NY. 
S.2d 278, 186 Misc 293—Bmst ▼. 
Schaack, >59 N.YS2d 566. 

NC—Bell V. Chadwick. 39 SB 2d 
743, 226 N.C. 698. 

Ckl.—Miller v. Independent School 
Dist No 16 of Kingfisher County, 
42 P2d 125. 171 Okl. 136. 

Utah.—^Parker v. Weber County Irr. 

Dist, 251 P. 11, 68 Utah 472. 

Wash—Strong v Sunset Copper Co., 
114 P.2d 626, 9 Wash.2d 214, 135 
A L. R. 423. 

37 C.J. p 848 note 29. 

Zrxlgation dlstilot bonds are with¬ 
in the rule stated in the text—^Peo¬ 
ple V. Honey Xiake Valley Irr. Dist, 
246 P. 819, 77 Cal.App. 3*67—JFarwell 
V San Jacinto & Pleasant Valley Irr. 
Dist, 192 P. 1'634, 49 CalApp. 167— 
37 C J. p 84*8 note 29 [b]. 

Repudiation of liability 

Where city declined to maJce fur- 
d:her payments on its outstanding wa¬ 


ter revenue bonds within four years 
before institution of bondholders’ 
suit to enforce waterworks improve¬ 
ment contracts, the bonds, and trust 
indentures securing them, and never 
repudiated its relationship as con¬ 
structive or resulting trustee re¬ 
specting its possession of properties 
obtained by it from and through con¬ 
tractor, or notified bondholders of 
such repudiation, until it filed plead¬ 
ing in such suit, bondholders’ recov¬ 
ery on contracts, bonds and inden¬ 
tures or recovery of such properties 
or reasonable value thereof was not 
barred by either four or five year 
statute of limitations.—^Hayward v 
City of Corpus Christ!, Tex Civ, App, 
196 SW2d 996. error refused, no 
reversible error. 

Extension of time of payment 
Wash—Strong v. Sunset Copper Co, 
114 P2d 526. 9 Wash.2d 214, 1>36 
ALR 423 

80, NC—^Ervin v. Brooks, 16 S.B. 
240, 111 NC 3’58. 

81. Mont —Blackford v. City of Lib¬ 
by, 62 P2d 216, 103 Mont 272, 107 
ALR 1348 

Wash.—Bale v Floyd, 91 P2d 1026, 
199 Wash. 503 

Mandamus 

Statute of limitations against man- 
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damns proceeding to compel city 
treasurer to make pasonent on ac¬ 
count of special improvement district 
bonds does not begin to run until 
bonds mature when called by treas¬ 
urer.—State ex rel. Clark v. Bailey, 
44 P.2d 740, 99 Mont. 484. 

82. U.S.—Parkwood Co v. Board of 
Public Instruction for Okaloosa 
County, D.CFla., 33 'FSupp. 810. 

2>ebt held not repudiated 
U.S —^Parkwood Co. v. Board of Pub¬ 
lic Instruction for Okaloosa Coun¬ 
ty, Fla, supra. 

83. Cal—^Hooker v. Bast Riverside 
Irr Diet, 177 P. 184, 38 Cal.App 
615 

Sdi Idaho.—^Little v. Bmmett Irr. 
Dist, 263 P. 40, 45 Idaho >425, 56 
A.LR 822 

85. Idaho.—^Little v. Bmmett Irr 
Dist., supra. 

86. Idaho.—^Little v. Bmmett Irr. 
Dist. supra. 

Provision for payment out of par¬ 
ticular fund see infra subdivision 
b (3) of this section. 

87. Idaho —^Little v. Bmmett Irr 
Dist. supra. 

88. Idaho —Little v. Bmmett Irr. 
Dist, supra. 
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barred, the general rule Is that the statute begins to 
run on the coupons on the respective dates of their own 
maturity regardless of when the bond matures and 
whether the coupons have been detached and trans¬ 
ferred or remain attached to the bond. 

Interest coupons of bonds, in the absence of 
some particular statute of limitations concerning 
them,*9 partake of the same nature as the bonds 
themselves and are subject to the same statute of 
limitations,®® and there is some authority holding 
that an action for an amount due on coupons an¬ 
nexed to the bond is not barred by the statute of 
limitations until the principal debt itself is barred ®^ 
Generally, however, the right of action on the cou¬ 
pons accrues, and the statute begins to run, at the 
respective dates of their own maturity®® regardless 
of the time when the bonds mature®® and whether 
the coupons have been detached and transferred®^ 
or remain attached to the bond.®® It follows that 
if an installment of interest cannot be recovered by 
an action on the coupon, because barred by the stat¬ 
ute, it cannot be recovered along with tiie princi¬ 


pal in an action on the bond.®® A cause of action 
on the coupons is not barred if the right to sue for 
relief has never accrued.®'^ 

Where interest is provided for in the body of the 
bond as part and parcel of it, it is enforceable with¬ 
out reference to the attached coupons.®® 

(3) Provisions for Payment Out of Particu¬ 
lar Fund or in Particular Manner 

Where state or county bonds, or the interest 
coupons thereon, or warrants or other municipal obli¬ 
gations are payable out of a particular fund or In a 
particular manner, the rule Is that the statute of lim¬ 
itations does not begin to run unless the particular 
fund has been provided or the method pursued; but 
the rule is of somewhat limited application. 

Where it is provided by law that state or county 
bonds, or the interest coupons thereon, or other mu¬ 
nicipal obligations shall be payable out of a partic¬ 
ular fund or in a particular manner, the statute of 
limitations does not begin to run unless it appears 
that the particular fund has been provided or the 
method pursued,®® and the holder knows of such 


89. TJ.S.—^Koshkonong v. Burton, 
Wis., 104 U.S. 668, 26 (LEd 886. 
37 C.J. p 848 note 82. 

Special limitations applicable to ac¬ 
tions on coupons of county bonds 
see Counties S ®78. 

9fti Colo—Greeley First Nat Bank 
V. Park, 86 P. 106, 37 Colo 303. 
Mont.—CoTpns Jails cited In iState 
ex rel. Central Auxiliary Corpora¬ 
tion V Rorabeck, 108 P.2d 601, 603, 
111 Mont. 320 

N.J.—^Fleming; v. Sussex Calcite Co, 
196 A. 714, 16 NJ.Mlsc. 67. 

Period of limitation see supra 9 65. 

91. N.J —^Fleming v. Sussex Cal¬ 
cite Co., supra. 

Okl.—Ehret v Price, 254 P. 748, 122 
Okl. 277. 

14a C J. p 657 note 29—37 C J. p 849 
note <35 [a]. 

“Interest accrued on a bond and 
mortgage is not barred by the stat¬ 
ute of limitations until the principal 
debt Is barred, unless and until the 
interest obligation has been separat¬ 
ed from the bond and mortgage 
Lovett V. Lessler, 132 A. 77, 99 N J. 
Eq 2'31. 

92. US—Corpus Juris cited in 
Hidalgo County v. Jackson, C.C.A. 
Tex, 119 P2d 108. 109 

Mont—CoipuB Juris cited in State 
ex rel. Central Auxiliary Corpora¬ 
tion V. Rorabeck, 10<8 P.2d 601, 603, 
111 Mont. 320. 

H.T.—Corpus Juris cited in Duval v 
Skouras. 44 N.YS2d 107, 110, 181 
Misc. <651, affirmed 46 N.YS2d 888, 
267 App.Div. 811, and 61 N.Y.S 2d 
379, 270 App.Div. 841. 

H.C—Jennings V Morehead City, 39 
SE.2d 610, 226 N.C. 606 
Tex—Corpus Juris cited in Pyramid 
Life Ins. Co. of Topeka, Han., v. 


Ellis County Drainage Dist No 1, 
CivApp. 136 SW2d 267, error re¬ 
fused 

14a C J. p 657 note 28—37 p J. p 848 
note 34. 

93. U. S.-~CoKpus Juris cited in 
Hidalgo County v Jackson, C C.A. 
Tex., 119 F 2d 108, 109. 

Mont—Corpus Juris cited in. State 
ex rel. Central Auxiliary Corpora¬ 
tion V. Rorabeck, 108 P 2d 601, 603, 
111 Mont 320. 

27 Y —Corpus Juris cited in Duval v. 
-Skouras, 44 NYS.2d 107, 110, 181 
Misc 651, affirmed 46 N.Y.S.2d 888, 
267 AppDIv. 1811, and 61 N.Y.S 2d 
379, 270 AppDiv. 841. 

Tex—Corpus Juris cited In Pyramid 
Life Ins. Co. of Topeka, Kan, v 
Ellis County Drainage Dist. No 1, 
CivApp, 136 .SW.2d 267, error re¬ 
fused 

37 O J. p 849 note 35. 

94. U.S—Clark v. Iowa City, Iowa, 
20 Wall. >583, 22 LEd. 427—Corpus 
Juris cited in Hidalgo County v. 
Jackson, O.C.A Tex., 119 F 2d 108, 
109. 

Mont.—Corpus Juris cited in State 
ex rel Central Auxiliary Corpora¬ 
tion V Rorabeck, 108 P.2d 601, 603, 
111 Mont. 320. 

95. U.S —Corpus Juris cited in 
Hidalgo County v Jackson, CC.A. 
Tex, 119 F2d 108, 109 

Mont.—Corpus Juris cited in (State 
ex rel. Central Auxiliary Corpora¬ 
tion V. Rorabeck, 108 P.2d 601, 603, 
111 Mont. (320. 

37 C J. p 849 note 37. 

96. U S.—^Koshkonong y. Burton, 
Wis. 104 US. 668, 26 L.Ed. 886. 

37 C J p 849 note 38 

97. N.Y.—^Harvey v. Guaranty Trust 
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Co. of New York, 236 N.Y.S. -37, 134 
Miso. 417. 

98. Colo.—^Berkey v. Pueblo County, 

110 P. 197, <48 Colo. 104, 20 Ann. 
Cas. 1109. 

37 C J p '849 note 39. 

99. U.S.—^Kiles V. Tnnchera Irr. 
Diet, C.C.AC 0 I 0 ., 136 F2d 894— 
Board of Com’rs of Oklahoma 
County y Board of Finance of M 
E Church, South, C.C.A.Okl., 100* 
P2d 766. 

Cal—Corpus Juris cited In Irvine v. 
Bossen, 155 P.2d 9, 11, 26 Cal.2d 
652. 

Ga.—Board of Education of Candler- 
County V Southern Michigan Nat 
Bank of Coldwater, 192 S E. 3-82, 
184 Ga 641—City of Abbeville v. 
Eureka Fire Hose Mfg. Co., 170* 
S.E. 28, 177 Ga 204—Central of 
Georgia Ry. Co. v. Wright, 132 'S 
E 449, 35 GaApp. 144. 

Iowa.—Stockholders’ Inv. Co. v. 
Town of Brooklyn, 246 N.W. 826,. 
216 Iowa 693. 

Mont.—Corpus Juxis cited in State 
ex rel. Central Auxiliary Corpora¬ 
tion V. Rorabeck, 108 P.2d 601, 603, 

111 Mont. 320—State ex reL De 
Kalb V. Ferrell, 70 P2d 290, 106. 
Mont. 218. 

Qkl—-Kansas City Southern Ry. Co. 
v. First N6:t. Bank, 43 P.2d 713— 
Corpus Juris guoted in Miller v. 
Independent School Dist. No. 16 of 
Kingfisher County, 42 P.2d 125, 
126, 171 Okl li3'6—Sappington v. 
Board of Com’rs of JefCerson Coun¬ 
ty, 273 P. 274. 134 Okl. 263. 

Or —Corpus Juris cited in J. H. Till¬ 
man Co. y. City of Seaside, 25 P.2d* 
917, 921, 145 Or. 239. 

SD—Western Surety Co. v. Mellette 
County, 257 N.W. 461, 63 S.D. 243.. 
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fund,i or until demand for payment is made and 
refused or the trust otherwise repudiated and 
it is not necessary that the holder bring mandamus 
to compel a levy of taxes to pay the obligation in 
order to prevent the statute from running.3 

The cases announcing this rule, however, in¬ 
volve, almost without exception, either warrants 
as distinguished from bonds or bonds affected by 
peculiar circumstances,^ as where the obligation 
was not by its terms unconditionally due on a speci¬ 
fied date, but the obligation to pay was made de¬ 
pendent on the happening of some future event,® 


and it has been held that the rule that the statute 
of limitations does not begin to run against mu¬ 
nicipal warrants which are payable in the order of 
their registration until a fund has been provided 
for their payment does not apply to ordinary bonds 
and coupons® or where the obligation is payable un- 
conditionallyj Furthermore the rule is not applica¬ 
ble where plaintiff has abandoned the special fimd 
and seeks to hold the municipality to a general lia¬ 
bility,® or where the fund is not the exclusive 
source of payment,® or where the cause of action 
accrued independently of the existence of the 
fund,i® as where it is based on negligent failure of 


Tex —Clay Bldg Material Co. v. City 
of Wink, Civ App., 141 S W 2d 1040 
—Corpus atixls cited In Pyramid 
Life Ins Co of Topeka, Kan., v 
Kills County Drainage Disl No. 1, 
Civ.App, 136 iSW.2d 267, 268, error 
refused 

Utah—^Parker v. Weber County Irr. 

Dist, 1'51 P 11, 68 Utah 472. 
Wash.—Bale v Floyd. 91 P 2d 1025, 
199 Wash 503. 

37 C J p 849 note 40. 

^Special limitations applicable to ac¬ 
tion on county: 

Bonds see Counties S 278. 
Warrants see Counties, § 256 b (2) 
"The reason for the rule is plain. 
It IS that a debtor cannot take ad¬ 
vantage of its own neglect m that 
manner**—^Denver - Greeley Valley 
Irr. Dist. V. McNeil, C.C.AC 0 I 0 , 80 
F.2d 929, 931. 

Taxes falling to produce funds 

The statute of limitations does not 
begin to run against county or mu¬ 
nicipal warrants until after it ap¬ 
pears that taxes levied to create a 
fund for their payment have failed 
and will continue to fail to produce 
funds for such purpose, or until 
there is sufficient money in the fund 
on which they are drawn, or county 
officers have had opportunity to pro¬ 
vide funds to pay them and have re¬ 
fused or neglected to do so.—Warren 
V. Stanton County, 15 N.W.2d 757, 
145 Neb. 220—Daniels v. City of Ger- 
ing, 265 N.W. 416, 130 Neb. 443. 

Maiutenauce fund for payment of 
irrigation district warrants for la¬ 
bor and materials was held not spe¬ 
cial fund precluding running of lim¬ 
itations until its existence.—^Little v. 
Emmett Irr. Dist, 268 P. 40, 4'5 Ida¬ 
ho 485, 56 A.L.B. 822. 

Mandamus to compel payment 
Where agreed statement of facts 
in mandamus action by holder of 
bonds and coupons of irrigation dis¬ 
trict to compel payment of the bonds 
and coupons showed that from time 
to time special assessments were 
duly made and levied on the proper¬ 
ty within the district for the purpose 
of paying bonds and interest, cause 
of action did not accrue, and limita- 


! tions did not start to run, when in¬ 
terest coupons matured —State ex 
rel. Central Auxiliary Corporation v. 
Rorabeck, 108 P2d 601, 111 Mont. 
320. 

Action to prevent minning of statute 
A holder of matured reclamation 
district bonds, for payment of which 
there are insufficient funds in dis¬ 
trict bond redemption fund, although 
all statutory steps have been taken 
to raise funds for payment of bonds, 
still has right of action on bonds in 
order to prevent running of statute 
of limitations, even though Judgment 
therein cannot be enforced by exe¬ 
cution against district*s property — 
Irvine v. Bossen, 155 P2d 9, 25 CaL 
2d 652. 

1. Neb —Havelock Nat. Bank v. 
North-port Irr. Dist., 298 NW. 695, 
139 Neb 747. 

Wash.—Bale v. Floyd, 91 P 2d 1025, 
199 Wash 608. 

2 . Ga —Board of Education of 
Candler County v. Southern Mich¬ 
igan Nat Bank of Coldwaler, 192 
S E 382, 184 Ga. <641—City of Ab¬ 
beville V. Eureka Fire Hose Mfg. 
Co, 170 SE 23. 177 Ga. 204— 
Central of Georgia Ry Co. v. 
Wright, 132 S.B. 449, i35 GaApp. 
144. 

Mont— Corpus Juris cited in State 
ex rel. Central Auxiliary Corpora¬ 
tion V. Rorabeck, 108 P.2d 601, 603. 
Ill Mont 320. 

Okl.— Corpus Juns quoted in Miller 
v. Independent School Dist. No 16 
of Kingfisher County, 42 P2d 125, 
126, 171 Okl 136. 

Wash.—^Perkins v. City of Bllens- 
burg, 244 P. 996, 138 Wash 641. 

37 C.J. p 860 note 41. 

Termination and repudiation of 
trusts generally see infra 9 183. 
Knowledge or notice 
Wash.—^Keyes v. City of Tacoma, 
120 P.2d '533, 12 Wash.2d 54. 

9. Wash —^Bale v- Floyd, 91 P.2d 
1025, 199 Wash. 603. 

4. Kan—Central Trust Co. v Grant 
County, 205 P. 1031. Ill Kan. 104. 
Okl— Corpus Juris auoted in Miller 
V. Independent School Diet No. 16 1 
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of Kingfisher County, 42 P2d 125, 
126, 171 Okl. 136. 

Tex-Corpus Juris cite^ in Pyramid 
Life Ins. Co, of Topeka, Kan., v. 
Ellis County Drainage Dist No. 1* 
Civ.App. 136 S.W.2d 267, 268, er-. 
ror refused. 

6. Tex.—^Pyramid Life Ins Co, of 
Topeka, Kan., v. Ellis County 
Drainage Dist. No. 1, Civ App, 136 
S.W.2d 267, error refused. 

6. Kan.—Schoenhoeft v. Kearney 
County, 92 P. 1097, 76 Kan. 883, 16 
L.R.A.,N.S, 803, 14 Apn Cas. 100, 
followed in Central Trust Co v 
Grant County, 205 P 1031, 111 
Kan. 104. 

Okl—Corpus Juris ducted tn Miller 
V. Independent School Dist. No 16 
of Kingfisher County, 42 P2d 126, 
126, 171 Okl. 136. 

Tex.—Corpus Juris cited In Pyramid 
Life Ins Co of Topeka, Kan, v 
Ellis Qounty Drainage Dist. No. 1, 
C 1 V-A.PP., 136 S W 2d 267, 268, er¬ 
ror refused. 

3'7 C J. p 850 note 43. 

Warrants payable out of general 
funds 

Colo—Schoolfield v School Dist. No. 

1 in Ouster County, 70 P.2d 353, 
101 Colo. 56. 

7« Utah.—^Parker v Weber County 
Irr Dist., 161 P. 11, 68 Utah 472 
Cost of creating Irrigation district 
was held general obligation, not pay¬ 
able out of special unprovided fund 
and barred by limitation statutes.— 
Parker v. Weber County Irr. Dist., 
supra. 

8. U.S—City of Beach v. Goepfert, 
CC.A.N.D., 147 P,2d 480. 

9. Neb—ChaJKee v. City of Omaha, 
16 N.W 2d 852, 115 Neb. 418. 

la US —City of Beach v. Goepfert, 
C.C.A.N.D., 147 P.2d 4*80. 

Neb—ChafCee v. City of Omaha, 16 
N.W.2d 8-52, 146 Neb. 41'8, overrul¬ 
ing Rogers V. City of Omaha, 117 
N.W. 119, 82 Neb. 118. 

37 C.J. p 849 note 40 [g]. 

Mandamus to compel levy pr assess¬ 
ment 

(1) In mandamus to compel coun¬ 
ty authorities to levy an additional 
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the municipality to levy valid assessments to pay 
warrants.^^ 

Also, where there is an unconditional obligation 
to pay at a fbced date coupled with an additional en^ 
gagement to provide a fund, the latter is considered 
a mere accessory obligation and failure to provide 
the fund does not arrest the running of limita¬ 
tions and a similar rule applies as to warrants 
due on a specified day where no particular fund out 
of which to pay such warrants is provided, but a 
levy of an assessment in an amount sufiicient to pay 
the warrants is required.^3 jhe fact that a county 
warrant is drawn on a particular fund does not 
raise a presumption that there is money in such 
fund for its payment, for the purpose of starting 
the statute of limitations running against an action 
on the warrant 

§ 149. — Apportionment Warrant for 
Street Improvement 

Limitations begin to run against a suit for the 
collection of an apportionment warrant for a street Im¬ 
provement Immediately on Its Issuance and delivery. 

Immediately on issuance and delivery to a party 
of an apportionment warrant for a street improve¬ 
ment, the statute of limitations began to run against 
a suit for its collection.i5 

§ 150. -Provisions for Acceleration of 

Maturity 

Although there Is authority to the contrary. It Is 


held In some Jurisdictions that, notwithstanding a con¬ 
tract provision that on a partial default the entire debt 
becomes due, such default does not of itself accelerate 
the maturity of the debt or authorize the debtor to 
take advantage of his default in computing the period 
of limitation, if the contract expressly provides that 
the acceleration Is at the option of the creditor, the 
statute of limitations commences to run when the cred¬ 
itor exercises his option. 

Where a written instrument is executed for the 
payment of money at a future date, stipulations are 
sometimes inserted whereby the money may fall 
due at an earlier date than that fixed for the reg¬ 
ular maturity of the instrument. Thus it is some¬ 
times provided in a note that on failure to pay an 
installment of interest when due both principal and 
interest shall become due and payable; or when 
several notes are given, maturing at different dates, 
it is often stipulated that on failure to pay one at 
its maturity the others shall at once become due. 
Likewise where a mortgage or deed of trust is 
given to secure notes maturing at different dates, it 
is often provided that, on default in the payment of 
any one of the notes at its maturity, or of the in¬ 
terest due on any one of them, or of taxes, etc., 
on the mortgaged prjpperty, the entiie debt shall im¬ 
mediately become due and payable. It is generally 
held, however, that such a provision is solely for 
the benefit of the creditor who may, or may not, 
enforce it, as he elects; that on the default speci¬ 
fied the provision does not of itself operate to ac¬ 
celerate the maturity of the debt and that the debtor 
cannot take advantage of it in computing the pe¬ 
riod of limitation.1® There is, however, a conflict 


assessment to pay drainage war¬ 
rants, statute of limitations was not 
tolled until officers in charge had 
raised a fund from which to satisfy 
the warrants, hut would run though 
drainage district had not levied or 
otherwise provided for additional as¬ 
sessment to complete fund £rom 
which warrants were to he paid — 
Lenehan v. Drainage Dist. No. 71 of 
Sac County, 258 N.W. 91, 219 Iowa 
294. 

(2) Mandamus proceedings to 
compel township hoard to levy tax 
to pay drainage assessment were not 
harred hy limitations, where unpaid 
drainage warrants were not harred 
thereby.—Sanhom County v. Esta^ 
hrook, 207 N.W 164, 49 SD 360 

mglit to demand zeassesBinent 
Cal —Santa Cruz Portland Cement 
Co V Young, 138 P2d 32, 56 Cal 
App.2d 504. 

11. XT.S —City of Beach v. Goepfert, 
C.CAN.D, 147 F.2d 480. 

Iowa —Stockholders’ Inv. Co. v. 
Town of Brooklyn, 246 N.W. 826, 
216 Iowa 693 

When statute runs with respect to 


action for negligence and miscon¬ 
duct of public officers generally see 
infra S 177. 

12. (La.—^Littlefield v. Shreveport, 87 
So. 714, 148 La. 693, 698. 

Okl.— Corpus Juris quoted in Miller 
V. Independent School Dist. No 16 
of Kingfisher County, 42 P.2d 125, 
126, 171 Okl. 136. 

37 C.J. p 850 note >44 

13. Cal.—People v. Honey Lake Val¬ 
ley Irr. DisL, 2>4<6 P. '819, 77 Cal 
AppL 867. 

14. U.S.—Farmers’ L & T. Co v. 
Wilcox County, D.C Ga., 298 F 772. 

15m Ky .—Smith v. iLawler, 78 SW. 
!851, 25 Ky.L 1781. 

37 O.J. p 850 note 46. 

16. XX S.—Chase Nat. Bank of City 
of New York v. Burg, D.C Minn., 
32 F.Supp. 230. 

Ala—^Summers v. Wnght, IdS So '87, 
231 Ala. 372. 

Cal—Jones v. Wilton, 75 P2d 593, 
10 Cal 2d 49-3—Sullivan v Shannon, 
77 P2d 498, 2'5 CalApp2d 422— 
Trigg V Amott, 71 P2d 330, 22 
Cal A'pp 2d 455—Stewart v. Claudi¬ 
us, 65 P.2d 933, 19 CalApp2d 349 
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—Andrews ▼. Zook, 18 P.2d 618, 125 
Cal.App. 19. 

Ga.—Hill V Fryer, 14 S B.2d 135, 64 
GaApp 607. 

N.C—H. & J. A. Meadows Co. v. 

Bryan, 142 S.EL 487, 195 N.C. 398. 
37 C J. p 860 note 48. 

8y accepting payment after da- 
fault the creditor waives the default. 
Cai.—^Belloe v. Davis, 88 Cal. 242. 
Tenn —Corpus Juris guoted in Mayor 
and Aldermen of Town of Morris¬ 
town V. Davis, 110 IS.W 2d 337, 840,. 
172 Tenn. 169, 118 AL.R. 1164. 

Effe 9 t of default obviated 
Where the mortgagee exercises his 
option, declares the entire debt due 
at once because of a default in the 
payment of interest, and institutes 
foreclosure proceedings, but after¬ 
ward withdraws his proceedings on 
payment of all past-due interest by 
the mortgagor, and the interest is 
thereafter kept up promptly, the 
statute does not run in favor of the 
mortgagor from the time of the orig¬ 
inal default and the declaration of 
the debtor thereon; and the mortga¬ 
gor IS estopped, by his conduct, to 
make such a contention. 
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of authority on this point,and in some jurisdic¬ 
tions a contrary doctrine obtains, and it is held that 
a provision that the entire debt shall become due 
on a partial default, without words of option or 


election, matures the debt so that the statute be¬ 
gins to run without the exercise of an election on 
the part of the creditor.^* 

If the contract expressly provides that the ac- 


Cal —California Savingrs & ILoan Soc. 

V Culver, <59 P. 292, 127 Cal 107- 
Tenn.-^— Corpus Juris quoted in. Mayor 
and Aldermen of Town of Morris¬ 
town V. Davis, 110 SW.2d 337, 340, 
172 Tenn. 159, 113 AL R. 1164 

acnnlolpal Improvement assessments 
(1) The lien of municipal improve¬ 
ment assessments was not barred by 
limitation on theory that on nonpay¬ 
ment of first Installment whole 
amount became due under statute 
providing: for acceleration since ac¬ 
celeration IS optional with city and, 
unless exercised, limitation period 
does not begin to run until last in¬ 
stallment matures. 

IT.S.—City of Orangeburg v. South¬ 
ern Ry. Co., DCS.C., 65 F.Supp. 
167. 

S.C.— Corpus Juris cited in Barker 
V. Town of Allendale, 26 *8 R.2d 39'3, 
894, 208 S.C. 149— Corpus Juris cit¬ 
ed in Town of Cheraw v. Tumage, 
191 S B. 831, 83'5, 184 S.a 76. 

Tenn.—City of Jackson v. Willett, 
162 S.W.2d 367, 140 ADR. 1437, 
178 Tenn. 605—^Mayor and Aider- 
men of Town of Morristown v. 

VIS, 110 SW.2d >887, 172 Tenn. 159, 
118 AIi.R. 1164. 

<2) Statute providing for accelera¬ 
tion of maturity of all assessment 
installments on failure to pay any 
instaUment was held inapplicable to 
street paving assessments thereto¬ 
fore provided for under prior statute, 
as against contention that all install¬ 
ments were barred by limitations be¬ 
cause default on first assessment, 
barred by limitations, caused all in¬ 
stallments to become due.—City of 
Knoxville V. Gervin, 89 S.W.2d 34«, 
169 Tenn. 582, 103 AL.R. 877. 

Suit held not barred where statu¬ 
tory time has not lapsed since de¬ 
fault—^Mefford v. Oklahoma City ex 
rel. Simpson, 155 P.2d 528, 195 Okl 
4'5. 

17. Colo—^Lovell V. Goss, 101 P. 72, 
45 Colo. 804, 132 Am S R. 184, 22 
LRA,N.S., 1110. 

Wyo —Clause v. Columbia iSav. & 
Loan Ass*n, 95 P 54, 16 Wyo. 450. 
37 C.J. p 851 note 49. 

18, U.S.—Nagle v. Herold, D.C.N 
Y., 80 F.Supp. 905. 

Kan—Andregg v. Sparrow. 107 P.2d 
739, 152 Kan. 744 

NM.—Altman v. Kilbum, 116 P.2d 
812, 45 N.M. 4>53, 186 AL R. 654. 
Tex.—Croley v. Cregler, CivApp., 180 
S.W2d 443—^McCray Refrigerator 
Co. V. Simms, Civ.App., 2'68 S.W. 
275. 


Va.—Country Club of Portsmouth v. 

Wilkins, 186 S.B. 28. 166 Ya. 325. 
37 C.J. p 851 note 50—41 CJ. p 872 
note 2. 

What law governs 
Where mortgage and bond were 
executed in New York by a resident 
of that state, who thereafter moved 
to California, and action was brought 
in California on the bond, accelers/- 
tion clause in bond was reauired to 
be mteipreted under the laws of the 
state of New York, so that the un¬ 
paid principal wouAd be deemed to 
have become due and payable on the 
happening of the default, from the 
date of which limitations would be¬ 
gin running.—Sullivan v. ■Shannon, 
77 P.2d 498. 25 Cal.App.2d 422. 

Default held to start numliig of Unu 
Itations under partioular aooelera- 
tiozL olaase 

Ala.—^Mott V. Helmes, 20 So.2d 461, 
246 Ala. 831. 

Ark.—Hodges v. Dilatush, 136 S.W 
2d 1018, 199 Ark. 967. 

Aooeieratioa by default in. paying in¬ 
surance assessment 

Where notes deposited with a mu¬ 
tual insurance company were pay¬ 
able in such proportions and at such 
tune as the directors of the compa¬ 
ny might require agrreeably to their 
act of incorporation, and that act 
provided that assessments were to 
be made on the notes as losses 
should occur, and the charter pro¬ 
vided that if any member should re¬ 
fuse for a specified period after no¬ 
tice of a loss to pay the sum as¬ 
sessed the directors might recover 
the whole amount of the note, it was 
held that after default in payment 
of an assessment the notes became 
•payable on demand, and the statute 
of limitations began to run from the 
first default.—Lycoming Fire Ins 
Co. V. Batchelder, 19 A 982, 62 Vt 
148. 

kCnnioipal improvement asBeBsments 
Tex.—City of Robstown v. Thomp¬ 
son, Civ.App., 100 S.W.2d 1059, er¬ 
ror refused. 

Excuse for default 

(1) A note providing that balance 
due thereon should become immedi¬ 
ately due and payable on demand m 
event that defaults in payments were 
not excused would be due and pay¬ 
able from its date If a default in 
payment was not excused, and suit 
filed more than four years after date 
of note would be barred by limita/- 
tions.—^Rogers v. Public Service Em¬ 
ployees Credit Union, Tex CivApp., 
112 SW2d 258, error dismissed. 

(2) The acceptance by directors of, 
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credit union to which original note 
was payable, of a second note cover¬ 
ing past-due and future interests, 
excused default within provision of 
original note that balance due should 
become immediately payable on de¬ 
mand m event of unexcused default, 
and extended maturity of note until 
date for which mterest was charged 
in second note, end hence original 
note did not become a demand note 
and suit could be brought on original 
note more than four years after date 
thereof without being barred by the 
statute of limitations.—Rogers v. 
Public Service Employees Credit Un¬ 
ion, supra. 

Effect of partial payment 

One partial payment on the indebt¬ 
edness without some agreement or 
other controlling consideration does 
not change the rule that the whole 
Indebtedness accrues on default of 
any payment under a mortgage with¬ 
out election on the part of the mort¬ 
gagee—Griffith V. Humble, 122 P.2d 
134, 46 N.M. 118. 

Xa New York 

(1) *No definitive determination 
seems to have been made.*'—^First 
Nat. Bank of Birmingham v. March¬ 
er, 38 N.Y.S.2d 774, 777, 179 Misc. 
258. 

(2) Some decisions have held that 
the failure to pay an Installment 
automatically matures the entire 
debt.—National Shawmut Bank of 
Boston v. Sherbrooke, 36 N.Y.S.2d 
594—^Druskin v. P. D. R. Const. Cor^ 
poration. 18 N.Y.6.2d 225. 

(8) On the other hand, it has been 
held that the acceleration is option¬ 
al with the creditor although the ac¬ 
celeration provision is absolute in 
terms.—In re Steinway’s Estate, 21 
N.YS.2d 81, 174 Misc. 554—Wurzler 
V. Clifford, 86 N.Y.S.2d 516. 

(4) “The Appellate Courts of this 
State apparently have not passed up¬ 
on the precise question here in¬ 
volved, although dicta in cases not 
involving the statute of limitations, 
like Strong v. Strong, 231 App.Div. 
428, 217 N.YS. 773, and Banzer v. 
Richter, >68 Misc. 192, 198, 123 NY. 
S 678, affirmed 146 App.Div. 1918, 131 
NY.S. 1103, would seem to indicate 
that they tend to the view that where 
no option IS expressed in the agree¬ 
ment, the failure to pay an install¬ 
ment automatically accelerates the 
due date of the entire debt.*'—First 
Nat Bank of Birmingham v. March¬ 
er, supra. 

(5) Under unsecured note payable 
in installments providing that on de¬ 
fault subsequent payments shall be- 
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celeration is at the option of the creditor and the 
latter docs not exercise his option, the statute of 
limitations does not begin to run until the expira¬ 
tion of the time originally fixed for payment,^® 
but if the creditor elects to exercise his option the 
statute of limitation begins to run from the time 
of such election,20 or from the date of default,^! 
unless the creditor subsequently waives the de¬ 


fault.22 Where it was provided in a mortgage tc 
scaire a note that, in case of any default by the 
debtor, the mortgage could be foreclosed or that the 
mortgaged premises could be sold and the proceeds 
applied to the entire debt, a foreclosure or sale did 
not have the effect of maturing the note so as to 
start the statute of limitations running agaiqst an 
action on the note before its maturity.28 In the 


come due and payable at once “un¬ 
less an extension is gri^nted/' payee's 
acquiescence m default of maker, 
and payee’s subsequent Inaction, it 
was held, amounted to an extension 
of the note, and limitations did not 
begin to run against balance due on 
note, on default in payment of one 
installment; and defaulting maker 
in such case could not assert that an 
extension, resulting from payee's ac¬ 
quiescence in default, should have 
been reduced to writing or brought 
to attention of maker by unequivo¬ 
cal words—^In re Steinway’s Estate, 
supra. 

(6) In a cross action on a mort- 
grage bond, cross complainant, by 
merely pleading a current default 
under the moratorium act and ignor¬ 
ing an earlier ^default, cannot defeat 
defense of limitations which may 
have started to toll when cross de¬ 
fendant made his first default—^Bay 
Ridge Sav Bank v. Gussow, 68 N.Y. 
S.2d 622, amrrned 70 N.T.S 2d 399, 272 
App.Div. 824. 

19. ITS-—Chase Nat. Bank of City 
of New York v. Burg, DC Minn, 
82 FSupp 230. 

Ala.—^Maynor v. Dillln, 2 So.2d 440, 
241 Ala 362. 

Ark.—^Mitchell v. Federal Land Bank 
of St Louis, 174 S.W.2d >671, 206 
Ark. 253—Willett v. Kelley. 1S7 S. 
W2d 34. 203 Ark. 330—Hodges v. 
Dilatush, 136 S.W2d 1018, 199 Ark. 
967—Hodges v. Taft, 10'6 ew,2d 
603, 194 Ark 259—Sherwood v. 

Wilkins, 45 SW 988, 65 Ark. 312. 
Cal.—Jones v. Wilton, 75 P.2d 593, 
10 Ca.1 2d 493—Trigg v. Arnott, 71 
P.2d' 330, 22 CalApp.2d 455 
D a— Feucht V Keller, 104 F.2d 250, 
70 AppD.C. 117 

Ga.—Slaten v. College Park Ceme¬ 
tery Co., 188 S.E 257, 64 Ga.App. 
461. 

Idaho.—^Union Central Life Ins. Co. 
V. Keith, 74 P.2d 699, 68 Idaho 471 
—^McNulty V. Packingham, 261 P. 
671. 45 Idaho 200 

ECich.—^Aiton V. Slater, 299 N.W 149, 
298 Mich. 469. 

Miss—^Thomas v. Fidelity Mut. Life 
Ins. Co„ 15 So 2d 915, 196 Miss. 
222 

N.Y—Quackenhush v, Mapes, 107 N. 
YS. 1047, 123 AppDiv 242—Coiu 
pus Jnxls cited in Duval v Skour- 
as, 44 N.Y.S.2d 107, 111, 181 Misc. 
651, afidrmed 46 N.Y.S.2d 888, 267 


AppDiv. 811, and 61 NYS2d 379, 
270 App Div. 841—In re Steinway's 
Estate, 21 N.Y.S.2d 31. 174 Misc 
554. 

Ohio —^Taylor v Quinn, 39 N.B 2d 
627, 68 Ohio App 164 
Okl —^Kelley v Garfield County 

Building & Loan Ass'n, 68 P 2d 
811, 180 Okl 263—Corpus Juris cit¬ 
ed in. ITnion Central Life Ins. Co 

V Adams, 38 P.2d 26, 28. 169 Okl. 
572. 

Tenn—Corpus Juris quoted lu Law¬ 
man V. Barnett, 177 SW2d 121, 
123. 180 Tenn 546, 163 ALR. 772 
Tex —^Blucher v. Eubank, Com App, 
6 S W 2d 972—Curtis v. Speck. Civ 
App, 130 S W2d 348, error refused 
—Industrial Inv. Co v Vonder- 
smith, Civ App., 104 SW2d 653 
Wyo —Clause v. Columbia Sav & 
Loan Ass’n, 95 P. 64, 1*6 Wyo 450. 
37 CJ. p 861 note 61—11 C.J. p 871 
note 1. 

Aooeleration. clause held inapplicable 
NY—Kirschner v. Cohn, 68 NYS.2d 
661, 270 App Div. 126. 

Favlng assessment 

Failure of property owner to pay 
first installment on paving assess¬ 
ment did not of Itself mature sub¬ 
sequent installments so as to set in 
motion statute of limitations there¬ 
on, where acceleration provision 
merely authorized holder of paving 
certificate at his option to mature 
remaining unpaid installments on 
property owner’s default.—^Mercan¬ 
tile Nat. Bank at Dallas v Chanow- 
sky, Tex,CivAp<p. 89 iSW.2d 106'8 

2a Ala—^Evans v Kilgore, 21 So 
2d 842, '246 Ala 647. 

Idaho—^American Mut Building & 
Loan Co v. Kesler, 137 P 2d 960, 
64 Idaho 799. 

KAn—Westcott v. Whiteside, 64 P. 
1032, 63 Kan 49. 

Neb—Hatch v. Ely, 270 N.W. 480. 
131 Neb 882. 

N Y.—^Duval V Skouras, 44 N.Y S 2d 
107, 181 Misc. 651, affirmed 46 N 

Y S 2d 888, 267 App.Div 811, and 
61 N.Y.S2d 379, 270 AppDiv. 841 

Tex—Croley v. Cregler, Civ App., 
180 SW2d 443—Martindale Mortg 
Co V Crow, Civ App, 161 S.W 3d 
866 , error refused—Burke v. Guil¬ 
ford Mortg. Co, Civ,App, 161 SW 
2d 674, error refused—Curtis v. 
Speck, Civ App, 130 SW2d 348, er¬ 
ror refused—^Breland v. Guaranty 
Building db Loan Co., Civ.App, 103 
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S'W2d 474—Miller ▼. TJTaiae Co„ 
Civ App, 20 S.W 2d 403, error dis¬ 
missed 

Option held exercised 

NY.—Thompson v. Willson, 51 N.Y. 

5 2d 665, li83 Misc. 949, affirmed 
56 NYS2d 415, 269 AppDiv. 829, 
appeal denied 68 N.Y.S 2d 862, 269 
AppDiv 937. 

Option held not exercised 
Iowa.—Weinrich v. Hawley, 19 NW. 
2d 665, 236 Iowa 65.2—^Wentland v. 
Stewart, 19 NW2d 661, 236 Iowa 
661, 161 A.LR 1206 
Okl—^Unlon Central Life Ins Co v, 
Adams, 3.8 P2d 26, 169 Okl 572 
Tex.—Southwest Realty Co. v Bar¬ 
ron. Civ.App, 118 SW2d 901— 
Industrial Inv Co. v. Vondersmlth, 
Civ.App, 104 S.W.2d 553. 

Differing provisions in notes and 
deed 

Where series of notes executed for 
purchase money of two tracts of lan'l 
and secured by vendor’s lien provided 
that 111 event of default in payment 
of any notes at maturity, holder of 
all notes then unpaid would have op¬ 
tion to mature notes with right of 
foreclosure of lien, and deed convey¬ 
ing land contained provision matur¬ 
ing entire series of notes unpaid on 
failure to pay any note without giv¬ 
ing holder any option, the option giv¬ 
en in notes was determinative of is¬ 
sue of limitation.—Wells v. Smith, 
Tex Civ.App, 144 S.W.2d 430, error 
dismissed, judgment correct 

SI. N.Y—^In re Steinway’s Estate, 
21 N.Y.S.2d 31, 174 Misc. 664. 

SSL Cal.—Hinkel v. Crowson, 266 P 
479, 83 Cal.App. 87. 

Attempted resoissiox of aoceleratlon 
The plaintiff could not avoid bar 
of statute of limitations on ground 
that It had rescinded its action un¬ 
der acceleration clause in maturing 
note on which at sought to recovei, 
in absence of any evidence that it 
ever offered defendant an opportunity 
to pay up delinquent Installments or 
that defendant ever sought such 
privilege.—^Martindale Mortg. Co. v 
Crow, Tex Civ App,, 161 S.W..3d 866, 
error refused. 

23. Cal.—Casner v. San Diego Trust 

6 Savings Bank, 94 F.2d 65, 34 Cal 
App 2d 524. 

37 C J. p 8'50 note 48 [b], p 851 note 
62. 
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absence of an acceleration clause the foreclosure of 
a mortgage on default in payment of one of the 
notes securing it does not ipso facto commence the 
running of limitations on the unmatured poftion.24 
In determining the question of the limitation period 
on a note containing an acceleration clause, the note 
and an agreement made coterminously with it must 
be read together.25 

§151. Continuing Contracts 

If a continuing contract Is entire, the statute be¬ 
gins to run against an action on it only when a breach 
occurs or the contract is terminated; but where there 
are repeated breaches of a continuing contract it has 
been variously held that the statute begins to run at 
the time of the first breach, or when plaintiff elects to 
rely no longer on performance by the promisor, or 
when the time arrives for complete performance; and 
It has been held, with respect to limitations, that the 
right of action for breach of a continuing covenant 
accrues from day to day as long as the breach con¬ 
tinues. 

There is some lack of harmony in the decisions 
concerning the question when a right of action ac¬ 
crues on a continuing contract so as to set the stat¬ 
ute of limitations in motion. Of course, if a con¬ 


tinuing contract is entire an action can be mr 4 in- 
tained on it only when a breach occurs or the con¬ 
tract is in some way terminated, and the statute 
begins to run from that time only,26 and in deter¬ 
mining the question of continuity it makes no dif¬ 
ference whether the contract is express or im- 
plied.27 The chief difficulty arises in case of re¬ 
peated breaches of a continuing contract, and ac¬ 
cording to one theory the solution of this question 
depends largely on the inquiry whether a complete 
right of action accrues at the time of the first 
breach.28 Thus it has been held that if a full re¬ 
covery of damages can be had on the first breach 
the statute then begins to run, and when this right 
of action becomes barred plaintiff cannot recover 
for any subsequent breach although it occurred 
within the statutory period before action ,^9 it it> 
otherwise where only partial or nominal damages 
are recoverable for the first breach 90 

On the other hand, it has been asserted that, 
where there are several breaches of a continuing 
contract, the promisee is not obliged to treat the 
contract as abandoned at the first breach or at any 


24. Va—Holcomb v. TVebley, 37 S 
E 2d 762, 185 Va. 150 

25. U.S—Nagle v. Herold, D.C.NT, 
30 FSupp 005 

26. XT S.—Bay City v. Frazier, C C.A. 
Mich.. 77 F2d 570 

Ind—Farmers & Merchants Bank of 
Hanna v Duke, 44 N E 2d 172, 112 
IndApp 589. 

Ky—^Newton v Hicks* Adm*r, 138 S, 
W2d 329. 282 Ky 226 
Minn—^Wigdale v Anderson, 258 N. 

W 726, 193 Minn 384 
N.T.—^King V Edward B Marks Mu¬ 
sic Corporation, 45 N 7 S 2d 630 
S C —^Woodward v National Council, 
Junior Order United Am Mechan¬ 
ics, 33 S.E 2d 625, 206 S C 282. 

Tex —St Louis Southwestern Ry Co, 
of Texas V. Davy Burnt Clay Bal¬ 
last Co„ Civ App. 28-8 S.W. 856. 

37 C J p 852 note 54. 

Contract held not continuous and en¬ 
tire 

Iowa—^Anderson v. Anderson, 12 N 
W2d 571, 234 Iowa 277. 

37 C J p 852 note 64 [c]. 

Indemnity contract 

Contract of indemnity of Indorser 
against loss for such amounts as he 
may lose through indorsement of 
note IS a continuing contract, not in¬ 
tended to be resorted to piecemeal, so 
that statute begins to run only when 
amount of indemnitee's total loss has 
been determined —Eller v. Erwin, 
Tex Civ App., 265 S.W. 596. 

Time for demand 

Where cause of action on a con¬ 
tinuing contract did not necessarily 


accrue until termination of contract, 
demand for payment any time be¬ 
fore such termination was not un¬ 
reasonably delayed, as respects lim¬ 
itation —Czelusniak v. Ossolinski, 173 
NE. 590, 273 Mass 441 

27. Ind—Weesner v. Weesner, 124 
N.B. 710, 71 Ind App 237 

When statute of limitations begins 
to run with respect to implied or 
quasi contracts see Infra S§ 1^8- 
160. 

28. S.D—^First Loan & Trust Co v 
Schanche, 202 N.W. 390, 48 SD 
86 

37 C J. p 852 note 57. 

29. S D —^First Loan & Trust Co. v. 
Schanche, supra 

37 C J p 852 note 57. 

sa Okl—Corpus Juris cited la. In¬ 
dian Territory Illuminating Oil Co. 
V. Rosamond, 120 P 2d 349, 352, 190 
Okl. 46, 138 A.LR. 246. 

37 C J. p 852 note 58. 

Disability insurance 

(1) Action on policy of disability 
insurance for monthly disability ben¬ 
efits was held not barred by five-year 
statute of limitations, although re¬ 
covery was limited to five-year period 
immediately preceding filing of ac¬ 
tion.—^Pacific Mut Life Ins. Co of 
California v Jordan, 82 S.W.2d 260, 
190 Ark 941—.^tna Life Ins. Co. v. 
Langston, 76 S.W 2d 60, 189 Ark. 
1067. 

(2) But under life policy providing 
for disability benefits in lieu of all 
other benefits in an amount equal to j 

93 


face thereof, payable in ten equal 
annual installments on proof of dis¬ 
ability if insured kept policy in force 
by paying premiums, where insured 
suffered an alleged permanent disa¬ 
bility in 1925 and permitted the pol¬ 
icy to lapse for nonpayment of pre¬ 
miums in 1931, but notified insurer 
of the permanent disability in 1939, 
an action under the permanent disa¬ 
bility clause brought more than eight 
years after the policy had lapsed and 
more than five years after the last 
installment would have been due 
from insurer on insured's timely com¬ 
pliance with policy was barred by 
limitations—Teague v. National Life 
Co, 161 S W2d 754, 204 Ark 196, dis¬ 
tinguishing .^tna Life Insurance Co 
V. Langston, 76 SW.2d 60, 189 Ark. 
1067, and Pacific Mutual Life Insur¬ 
ance Co V Jordan, 82 S.W.2d 250, 
190 Ark 941. 

Payment of part of salary 
Where plaintiff’s sister agreed to 
pay plaintiff remaining at home one 
half of her earnings from outside 
employment, it was held that one 
half thereof became due and paya¬ 
ble as and when each item was re¬ 
ceived and each dollar earned, and 
the statute of limitations began to 
run from the dale of such receipt, 
and on the promisor's marriage she 
was bound, under the community 
property law, to make immediate 
payment of half of her previous 
earnings, and the statute of limits-' 
tions began to run from that date. 
—^Wamsley v. Rostad, 272 P. 722, 150 
Wash. 192. 
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particular breach, but has his election, and that if 
the several breaches amount to a total failure of 
performance, and his action is brought on this the¬ 
ory, the statute does not begin to run* against him 
until he elects to rely no longer on performance by 
the promisor.81 So in the case of a continuing ex¬ 
ecutory contract, where, with respect to limitations, 
the parties do not mutually abandon or rescind it on 
a breach or successive breaches, the injured party 
may wait until the time arrives for complete per¬ 
formance by the other party and then bring an ac¬ 
tion for damages for such breaches.*^ A cause of 
action for breach of a contract in perpetuity, how¬ 
ever, accrues on a breach causing damage to plain- 
tiff.83 

The right of action for breach of a continuing 
covenant accrues from day to day as long as the 
breach continues,84 and any claim for a breach back 
of the statutory period within which action may be 
brought is .barred,® 5 but the fact that a portion of 
the claim is barred by the statute of limitations will 
not prevent a recovery for the part which has not 
become barred at the time suit is filed.88 Where a 
bond is conditioned generally and specifically for 
the performance of duties by the obligor, as in the 
case of a bond given by an agent, employee, or trus¬ 
tee, it is regarded as a continuing security; and in 
case of repeated breaches the statute runs from 


each as it occurs, so that, although a cause of ac¬ 
tion for one breach of condition is barred, an ac¬ 
tion may still be maintained for a subsequent breadi 
occurring within the statutory period before suit.87 
The general principle, however, is well settled that, 
where a cause of action has arisen from a breach 
of a contract, the subsequent accrual of additional 
or consequential damages does not constitute a new 
cause of action so as to create a new period of lim- 
itation.38 

§ 152. -Contracts for Support and Main¬ 

tenance 

The statute of limitations does not begin to run 
against a claim arising out of a continuing contract 
for support and maintenance until the contract expires 
or IS brought to an end; but it does begin to run at 
that time. 

Contracts to support and maintain a person have 
been held to be continuing contracts88 so that the 
statute does not begin to run against any part of 
the claim of the person furnishing the support until 
the contract expires by its own terms or is other¬ 
wise brought to an end,^8 although the statute does 
then begin to run.^i A. contract to support a per¬ 
son during his life is continuing and binding on the 
promisor during the lifetime of the beneficiary; but, 
while a right of action based on the promisor^s fail¬ 
ure or refusal to furnish the support is not barred 


31. Cal.—Utiion Sugar Co. v. Hol¬ 
lister Estate Co., 47 P.2d 273, S Cal. 
2d 740. 

Ga— Corpns JUzls cited In. Benton v. 
Roberts, 1%Z S.E. 141, 142, 41 Ga. 
App. 189. 

Miss.—Atlantic Life Ins. Co. v. Serlo, 
167 So. 474, 171 Miss. 726. 

N.T.—Arlsto Hosier? Co. v. Atlantic 
Coast Line R. Co,. 221 N.T.S. 298, 
129 Misc. 806—Jaeckel v. Jaeckel, 
40 N.Y.S.2d 209. 

37 C.J. p 852 note 59. 

Covenant to liurara 
Wash.—^Reuter Organ Co. v. Plrst 
Methodist Episcopal Church of 
Kelso, 109 P.2d 79i8, 7 Wash.2d 310. 

32. Cal—^Unlon Sugar Co. v. Hollis¬ 
ter Estate Co. 47 P.2d 278, 8 Cal. 
2d 740. 

38. N.T.—Pedk v. State, 193 N.T.S. 

631, 118 Misc. 547. 

37 C.!*. p 8'53 note 60. 

34hi Okl.—Indian Territory Illumi¬ 
nating Oil Co. V. Rosamond, 120 P. 
2d 849, 190 Okl. 46, 138 ALR. 246 
Royalties 

US.—Hickok Producing & Develop¬ 
ment Co. V. Texas Co.. CCA.Tex, 
128 F.2d 188. 

38 . Okl.—^Indian Territory Illumi¬ 


nating Oil Co. V. Rosamond. 120 P. 
2d 849, 190 Okl. 46, 138 AL R. 246. 

86b La—^Maggio v. Papa. 18 So.2d 
645. 206 La 38 

Okl.—^Indian Territory Illuminating 
Oil Co. V. Rosamond, 120 P.2d 349, 
190 Okl. 46. 138 ALR 246. 

37. U.S.—Corpus Juris cited in 
Platte County v. New Amsterdam 
Cas. Co., D.C.Neb., 6 F.B.D. 476, 
500. 

37 C.J. p 863 note 61. 

88. U.S.—Wilcox V. Plummer. N.C., I 
4 Pet 172. 7 L Ed. 821. 

87 C.J. p 863 note 62. 

39. Ill.—-Harding v. Mitchell. 202 Ill. 
j App. 442. 

Promise to pay Ufa pension 
An injured employee's cause of ac¬ 
tion for employer's breach of prom¬ 
ise to pay life pension, made in 1929, 
did not accrue, with respect to stat¬ 
ute of limitations, until employer 
failed to make monthly payments in 
1936, and was not barred in 1937.— 
Harvey v. J. P. Morgan & Co., 2 N. 
Y.S 2d 520, 166 Misc 465. 

4a Iowa.—^In re Nelson’s Guardian¬ 
ship. 294 NW. 922. 239 Iowa 666. 
Kan—^Rockwood v. Stubenhofer, 239 
P. 903. 119 Kan 307. 
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Mass.—-Czelusnlak v Ossollnskl, 173 
NE. 690. >278 Mass 441. 

Mich —Wisniewski v. Wisniewski’s 
Estate. 236 N.W 899. 254 Mich. 663 
Miss.—^Lee v. Lee's Estate, 191 So 
661, 186 Miss. 686—Corpns Jtirls 
cited in McCully v McCully, 168 
So 608, 609, 176 Miss. 876. 

Tenn.—Corpus Juris guoted in Walk¬ 
er V. Walker, 12 Tenn.App. 130, 140 
37 C.J. p 853 note 64, p 958 note 77 
Ic]. 

Effect of demand 

Where person agreed to care for 
Incompetent's minor children until 
youngest child attained majority, fact 
that demand was made for advances 
on the total sum before expiration 
of term of contract would not change 
provisions of the contract with re 
spect to time when payment would be 
due.—Gaskins v. Security-First Nat 
Bank of Los Angeles. 86 P.2d 681. 80 
Cal.App 2d 409. 

4L N.Y.—Ga Nun v. Palmer, 116 N 
Y.S. 23. 63 Misc. 77, aihrmed 133 
N.Y.S. 1117. 139 AppDiv. 910, re¬ 
versed on other grounds 96 NE 
99, 202 N.Y. 483, 36 LR.A.NS.. 
922. 

Tenn —Corpus Juris guoted in Walk¬ 
er v. Walker, 12 TenmApp. 180, 140 
37 C.J. p 8'53 note 65. 
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during the beneficiary’s lifetime,there is some 
authority holding that the recovery is limited to 
such damages as have accrued within the statutory 
period before the beginning of the action.^* Where 
the contract provides for liquidated damages so 
that a full recovery can be had on the first breach, 
the statute then begins to run, and when this right 
of action becomes barred plaintijff cannot recover 
for any subsequent breach although it occurs with¬ 
in the statutory period before action.^^ 

Where there is a continuing contract by a parent 
to pay the amounts expended by another person for 
necessaries for a diild, limitations do not run 
against specific items of the account, but the stat¬ 
ute runs only from the time the last item was fur¬ 
nished but where a parent has merely assented 
to retain a liability for the support of his child so 
that no other person could support it and recover 
therefor unless he omitted such duty, no item fur¬ 
nished by another person would have any relation 
to any other and the statute would run as to each 
item from the time it was furnished.^® The stat¬ 
ute does not begin to run against a contract to sup¬ 
port "when called on for help" until a demand for 
support has been made.^*^ 

§ 153. -Contracts to Marry 

General statutes of limitations begin to run In favor 


of a defendant sued for breach of promise to marry 
at the time of the breach, when the cause of action 
arose, not at the time of making the promise. 

General statutes of limitation, with reference to 
an action for breach of promise to marry, begin to 
run from the time the cause of action arose,^8 that 
is, at the time of the breach,^® or, where defendant 
was already married, at the time plaintiff learned 
of his inability to perform;®® hence it is immaterial 
that the promise was made more than the statutory 
period before action was brought.®! If no time is 
fixed for the marriage the law implies that it shall 
take place within a reasonable time;®^ and where 
the parties treat their contract as continuing, by 
recognizing its existence and promising its fulfill¬ 
ment, the statute begins to run only when one of 
the parties breaks the engagement®® or by words 
or conduct shows that he or she is unwilling to ful¬ 
fill the contract.®^ With respect to the running of 
the statute, an understanding that the marriage is 
to take place when defendant has acquired sufficient 
means to furnish a home is sufficiently definite.®® 
If the marriage is from time to time postponed by 
defendant up to a date less than the statutory pe¬ 
riod prior to commencing suit, at which time de¬ 
fendant refused to marry plaintiff, the suit is not 
barred.®® 


42. Pa—Corpiui Juris cited in Van 
Sciver V. Van Sciver, 12 A.2d 108, 
110, 337 Pa. 390. 

37 C J p 863 note 66. 

Wbere contzact not repudiated 
Where son acauiring: land subject 
to parents* maintenance failed to 
comply therewith, mother was held 
not barred by limitation statute from 
asserting- interest, son never having 
repudiated obligation.—^Federal Land 
Bank of St Louis v. Miller, 42 SW. 
2d 564. 184 Ark. 415. 

43. Ky—^Harned v. Layman, 141 S. 
W.2d 867, 283 Ky. 460—Stidham v. 
O'Neal's Adm'r, 54 S.W.2d 64, 246 
Ky. 667—Kellum v. Browning's 
Adm'r, 21 SW2d 469, 231 Ky 308 

Pa.—Coxpns Juris cited in Van Sci¬ 
ver V. Van Sciver, 12 A 2d 108, 110, 
337 Pa. 390. 

SD.—^Bruce v. Brtmoed, 221 NW. 47, 
53 S D. 447, reversed on other 
grounds Bruse v. Brtmoed, 2i22 N. 
W. 689, 54 SD 243. 

Wis—^In re Bate's Will, 276 N.W. 

450, 225 Wls. 564. 

37 C JT. p 8'53 note 67. 

Bepndiation and acceptance of ten¬ 
der of breach 

Suit against administrator for de¬ 
cedent’s breach of contract was bar¬ 
red, where more than statutory time 
had elapsed since decedent's repudia¬ 
tion and plaintiff's institution of suit 


against decedent for breach, which 
constituted acceptance of tender of 
breach—^Darnell v. Toney, 162 S.B. 
918, 46 Ga App. 27. 

XmpUed due date of payment 
Whatever may be the implied due 
date of payment, according to basic 
principle of mutuality of obligation, 
it IS blndmg on both parties, and 
may not be shifted to a later date 
to avoid the bar of limitations.— 
Haines v. Schonwit, 52 NYS.2d 272, 
26i8 AppDiv. 652, reargument denied 
63 N.T.S.2d 470, 269 App.Div. 667, af¬ 
firmed 64 N.B.2d 283, 295 N.T 577. 

44. SD.—^Pirst Loan & Trust Co. v 
Schanche, '202 N.W. 390, 48 S D. 86 

45. Wyo—Jackson v. Mull, 42 P. 
603, 6 Wyo. 65. 

46. Wyo.—^Jackson v. Mull, supra. 

47. Ga.—Stringer v. Stringer, 20 S B. 
242, 93 Ga. 320 

48. NH.—Crossett v. Brackett, 105 
A. 6, 79 N.H. 102. 

49. Cal.—Syfert v Solomon, 272 P 
810, 95 Cal App. 228 

NT ^Corpus Jhns cited in Press v. 
Draper. 247 N.Y S. 156, 168, 139 
Misc 263 

Tex—Gutierrez v. Unbe, Civ App., 
104 S.W.2d 569. 

Wash —Corpus Juris cited in Jones 
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▼. Allen, 127 266. 269, 14 

Wash 2d 111 

9 CJ. p 337 note 32—37 C.J. P 813 
note 48 [b]. 

60u N.Y.—^Press v. Draper, 247 N.Y. 
S. 166, 139 Misc. 263. 

61. N.Y.—Corpus Juris cited in 
Press V. Draper, 247 N.Y.S. 156, 
158, 139 Misc 263. 

Tex—Gutierrez v. Uribe, Civ.App., 
104 S.W.2d 669. 

Wash.—Corpus Juris cited in Jones 
v. Allen, 127 P.2d i265, 269, 14 
Wash 2d 111 

9 C.J p 337 note 32-37 C.J. p 813 
note 48 [b] (1), p 853 note 71 

58. Ill—^Blackburn v. Mann, 85 Ill 

22 , 2 . 

N.Y —^Press v. Draper, 247 N.Y S. 166, 
139 Misc. 263. 

Accrual of right of action on con¬ 
tract when time for performance 
not fixed generally see supra 5 129. 

63. Tex—Gutierrez v. Uribe, Civ. 
App., 104 S.W.2d 569 

37 CJ. p 853 note 73, p 813 note 48 
[b] (2). 

54b Tex—Gutierrez v. Uribe, supra. 

as C J. p 813 note 48 [b] (3). 

55. Tex.—Gutierrez v. Uribe, supra. 

66. Ind.—Chamness v. Cox. 30 NB. 
901, 131 Ind 118. 

Tex.—Gutierrez v. Uribe.* Civ.App, 
104 SW.2d 669. 
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§ 154. - Contracts of Guaranty 

With respect to the running of the statute of lim¬ 
itations on continuing contracts of guaranty, the deci¬ 
sions are not harmonious, and no general rule Is de- 
duclble from them, each case being decided on its own 
peculiar facts. 

The question of the proper construction of a con¬ 
tinuing contract of guaranty is one on which the 
decisions are not harmonious, and the few decisions 
involving the accrual of the right of action and the 
running of the statute on such contracts are based 
on cases which are either peculiar in their facts 
or opposed in principle, so that no general rule can 
be deduced from them.57 

As considered supra § 140, the statute of limita¬ 
tions begins to run on a contract of guaranty the 
moment a right of action on the contract accrues, 
and not before then. 

§ 155. Severable Contracts 

Breaches of severable parts of a severable contract 
give rise to separate causes of action accruing at dif¬ 


ferent times, as to which the statute of limitations be¬ 
gins to run at the time of each several breach. 

Where a contract is severable or divisible, breach¬ 
es of its severable parts will give rise to separate 
causes of action accruing at different times, as to 
which the statute of limitations will begin to run 
at the time of each several breach, 68 although not 
until then.59 

Application of payments. Where defendant was 
obligated to plaintiff on a series of debts, plaintiff 
may credit defendant’s payments thereon to the 
liquidation of the debts in the order of their seni¬ 
ority, so as to leave still owing the more recent 
debts which are not yet barred by the statute of 
limitations.66 

§ 156. -Debts Payable in Installments 

Where a debt or obligation Is payable In Install¬ 
ments the general rule is that the statute of limitations 
runs as to each installment from the time It falls due. 

Except in so far as the rule may be affected by 
statute, where a debt is payable in installments the 


57. Md.—>GorpuB OTiuls cited in 
Hodgson V. Burroughs, 2 A.2d 407, 
414, 175 Md 413. 

37 C.X p 854 notes 77, 7^. 
Gnaraaty of payment of dividends 
Action on guaranty of payment of 
dividends which was to be continuing 
and effective until stock should be re¬ 
deemed by corporation which issued 
It was held not barred by limitations, 
but recovery was limited to period 
of six years immediately preceding 
commencement of action—Austin v. 
Wright, 286 P 48. 166 Wash. 24. 
Guaranty of payment of note and re. 
newals thereof 

Where guaranty in consideration of 
purchase or discount of note guar¬ 
anteed payment at maturity three 
months later, and also guaranteed 
payment of any extensions or renew¬ 
als thereof, the three-year statute 
of limitations did not begin to run 
in favor of guarantors on date of ma¬ 
turity of original obligation, in view 
of fact that subsequent renewals 
thereof were regularly made and no 
note had reached maturity without 
renewal, and no amount was due and 
demandable until last renewal was 
payable —Cooling v. Springer, Del 
Super, 30 A 2d 466. 

58. Da.—Gardiner v. Montegut, App., 
175 So. 120, rehearing denied 176 
So. 227 

Tenn.—Corpus Jans quoted in Brock¬ 
et V. Pipkm, 140 SW.2d 478, 48.2, 
25 Tenn.App. 1. 

37 C.J. p 854 note 80. 

Divisible and indivisible contracts: 

Of employment see supra S 138. 
With agent or attorney see supra 
S 136. 


SeverabUlty for linutatious purposes 

"For the purpose of measuring the 
effect of the statute of limitations, 
several breaches of contract may be 
distinct and severable, while for oth¬ 
er purposes they may constitute only 
a single cause of action.”—^In re 
Steinway's Estate, 21 N.T.S.2d 31, 36, 
174 Misc 664. 

Particular contracts hbld divisible 

(1) A slate institution’s claim for 
board and maintenance of an incom¬ 
petent partakes of nature of a sev¬ 
erable contract, and each month’s lia¬ 
bility, for purposes of statute of lim¬ 
itation, should be deemed a separate 
right of action—Central Hospital of 
Kentucky v Powell, 193 S.W 2d 466, 
301 Ky. 808 

(2) Under Texas law, holder of se¬ 
ries of notes may institute suit at 
the date of the respective maturities, 
and four-year statute of limitations 
commences to run on respective ma¬ 
turity dates.—^Mitchell v. Simms, 177 
SW.2d 3, 296 Ky. 312. 

(3) Where defendant guaranteed 
under seal full and prompt payment 
of obligations of debtor and notes is¬ 
sued by debtor became due at differ¬ 
ent times, cause of action accrued, 
and statute of limitations began to 
run, on guaranty when each note be¬ 
came due as agamst contention that 
all loans constituted but one account 
under the guaranty, and statute 
would not run until maturity of last 
Item.—Spellbnnk v Bramberg, 13 N. 
W 2d 600, 245 Wis. 103. 

(4) The sale of a large number of 
orange trees warranted to be a cer- I 
tain kix^d at a slated price per tree | 
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was a severable contract, and suc¬ 
cessive annual failures of trees to 
bear as warranted were separate 
breaches of warranty affecting trees 
about which fact became apparent 
in a particular year, and hence first 
breach did not start running of lim¬ 
itations except with respect to trees 
involved therein, and action begrun 
within two years after discovery that 
other trees did not comply with war¬ 
ranty was not barred as to those 
trees—Sweet v, Watson’s Nursery, 
73 P 2d 284, 23 Cal.APP.2d 879. 

(6) Other contracts 
Cal.—Webster v. Garrette, 6i2 P.2d 
650, 10 CalApp.2d 610 
Tenn—Brockett v. Pipkin, 149 S.W. 

2d 478, 25 TenmApp 1. 

37 C J. p 854 note 80 [a]. 

Fartlo-nlar contracts held not divisi¬ 
ble 

U S.—-Pennsylvania Coal & Coke 
Corp. V. U. S., CtCl, 70 P.Supp 
136 

Cal—^Eitchie v. National Nic-Nac 
Stores, 44 P.2d 6i85, 6 Cal.App.2d 
484 

59. Cal.—Casner v. San Diego Trust 
& Savings Bank, 94 P.2d 6>5, 34 Cal 
App.2d 534—Sweet v. Watson's 
Nursery, 73 P.2d 284, 23 Cal.App.2d 
379—Webster v. Garrette, 52 P 
2d 550, 10 Cal.App.2d 610 

Mich—^Reese v. Dyer, 166 N.W. 714, 
199 Mich. 204. 

Tenn —Corpus Juris quoted in Brock- 
ett V. Pipkin, 149 S.W.2d 478, 48.2, 
25 Tenn.App. 1. 

60. Cal.—^Mergenthaler v. Mergen- 
thaler, 160 P.2d 121, 69 Cal.App.2d 
626. 
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general rule is that the statute begins to run as to 
each installment from the time when it falls due.®^ 
Thus the creditor can recover only those install¬ 
ments falling due within the statutory period be¬ 
fore the beginning of the action, and the bar of the 
statute applies only to installments which were due 
and unpaid for more than the statutory period.®^ 


The general rule has been held to apply to actions 
on various obligations pa 3 rable in installments,®® 
including, where payable in installments, actions for 
insurance benefits, such as disability benefits;®® 
judgments,®® such as judgments requiring the pay¬ 
ment of alimony or support;®® assessments;®^ and 
rent.®® However, while the rule is well settled with 


61. Ala.—^Maynor v. Dillln, 2 So.2d 
440. 241 Ala. 362. 

Ark.— Unke ▼. Kirk, 162 S.W.2d 89, 
204 Ark. 893. 

Cal—Tillson v. Peters, 107 P.2d 484, 
41 Cal.App.2d 671—Stewart t- 
Claudius, 65 P.2d 983, 19 CaLApp. 
2d 349—^Reuter v. Pacific Mut. Life 
Ins. Oo. of America, 43 Pj2d 576, 6 
CalApp.2d 333. 

IdaJio—^Unlon Central Life Ins. Go. 
V. Keith, 74 P.2d 699, 68 Idaho 471. 

lU.—Jones V. Pool, 65 N.E.2d 394, 
323 I11.APP. 293. 

2fe.—^Barron v. Boynton, 16 A.2d 191, 
187 Me. 69. 

Mass.—Westminster Nat. Bank v. 
Grausteln, 170 N.E. 621, 270 Mass. 
665, certiorari denied Grausteln v. 
Westminster Nat. Bank, 61 S.Ct. 
80, 282 n.S. 876, 76 L.Ed. 778. 

Mich.—Collateral Liquidation v. Ben- 
shaw, 8 N.W.2d 834, 301 Mich. 487, 
140 A.L.R. 1386. 

Miss.— Corpus Jons cited la Colum¬ 
bian Mut. Life Ins. Co. v. Craft, 
186 So. 225, 228, 186 Miss. 284. 

N.J. —Corpus Juris cited la Masonic 
Temple Ass’n of Elizabeth v. Kist- 
ner, 168 A. 43. 44, 11 N.J.Mlsc. 761. 

Tex—^Pollack v. Pollack, Com.App., 
89 S.W.2d 858, rehearing denied 46 
S.W-2d 292—Hughes v. Stovall, Civ. 
App., 136 S.W,2d 608, error dis¬ 
missed, Judgment correct—H. J. 
McMullen & Co. v. Hammann, Civ. 
App., 84 S.W.2d 909, modified Ham¬ 
mann V. H. J. McMullen & Co, 62 
S.W.2d 69, 122 Tex. 476. 

Wash.—Herzog v. Herzog, 161 P.2d 
142, 23 Wash 2d 382. 

87 C.J. p 1854 note 82. 

68. U.S.—Brown v. U. S., CtCl, 87 
F.Supp. 444 

Ala —^Maynor v. Dillin, 2 So 2d 440, 
241 Ala 362. 

Ark.—Linke v. Kirk, 16,2 S.W.2d 39, 
204 Ark. 393 

Cal.—^Davenport v. Stratton, 149 F. 
2 d 4, 24 Cal.2d 232—Trigg v. Ar- 
nott, 71 P.2d 830, 22 CalApp.2d 
455—Lee V. Be Forest, 71 P.2d 286, 
22 Cal.App.2d 351. 

Ky.—City of Olive Hill v. Gearhart, 
1157 S.W.2d 481, 289 Ky. 58. 

Me—Barron v. Boynton, 15 A^td 191, 
137 Me. 69. 

Mich.—Gallup V. Western Board & 
Paper Co, 233 N.W. 184, 252 Mich. 
68 . 

Miss.—^Thomas v. Fidelity Mut. Life 
Ins. Co., 15 So.2d 915, 196 Miss. 222 
— Corpus Juris olted la Columbian 
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Mut. Life Ins Co. v. Craft, 186 
So. 225, 228, 186 Miss. 234. 

N.J.—^Masonic Temple Ass'n of Eliz¬ 
abeth V Kistner, 168 A. 43, 11 N.J. 
Misc 761. 

N.T.—True v. Bralnard, 285 N.T.S. 
209. 134 Misc. 70—True v. Brain- 
ard, 228 N.T.S. 672, 130 Misc. 191. 
Tex.—Welch v. Logan, Civ.App., 286 
S.W. 906. 

37 C.J. p 854 note 83. 

63. mstallaieats under sepaxatloa 
agreement 

N.T.—^In re Sanchez* Estate, 68 N.T. 
S.2d 230. 

Mlaeral royalties 

US.—^Pardue v. United Gas Public 
Service Co., D.C.La., 28 F Supp. 
847, affirmed, C.C.A., Union Pro¬ 
ducing Co. V. Pardue, 117 F2d 225. 
Payments under oil and gas lease 
U S —^Phillips Petroleum Co. v. John¬ 
son, CC.A.Tex., 155 F.2d 185, ceiv 
tiorarl denied 67 S.Ct. 87. 

Pension payments 

Cal.—Billon v Board of Pension 
Com’rs of City of Los Angeles, 116 
P.2d 87, 18 Cal.2d 427, 136 AL.R. 
800. 

Becovery of InstallmMLts paid 
Minn.—Township of Normanla v. 
Yellow Medicine County, 286 NW. 
881, 205 Minn. 45L 

64. U.S—Flowers v. Aetna Casualty 
& Surety Co., C.C.A.Tenn., 154 F. 
2d 881—^Everhart v. State Life Ins. 
Co, C C A.Ohio, 164 F.2d 347-^tna 
Life Ins. Co. v. Moyer, C.C.A.Pa., 
113 F 2d 974. 

Ga.—^Metropolitan Life Ins. Co. v. 
Foster, 184 S.E. 660, 53 Ga.App. 
21 . 

Miss—Columbian Mut. Life Ins. Co. 

V. Craft, 186 So. 236, 186 Miss. 234 
Mo.—Crawford v. Metropolitan Life 
Ins. Co, App, 167 S W.2d 915. 

Tex —Universal Life & Accident Ins 
Co. V. Shaw, 163 S.W.2d 876, 139 
Tex. 434. 

65. Ga.—Cleveland v. Cleveland, 80 
S.E 2d 605, 197 Ga. 746. 

Kan—Sharp v. Sharp, 117 P.2d 561, 
164 Kan. 175. 

Utah.—^Buell v. Duchesne Mercantile 
Co., 281 P. 123, 64 Utah 391. 

Effect of provUdous as to ezeoutioxL 
Where judgment rendered payable 
in Installments provided that plain¬ 
tiff might have execution for total 
amount due if defendant should de¬ 
fault m payments, it was intended 
that plaintiff should have execution 
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only for amount due at time of de¬ 
fault, and hence statute did not be¬ 
gin to run from date of default.— 
Buell V. Duchesne Mercantile Co., 281 
P. 128, 64 Utah 391. 

66. D.C—Miller v. Miller, 122 r.2d 
209, 74 APP.D.C 216. 

Iowa.—^Bennett v. Tomlinson, 221 N. 

W. 887, 206 Iowa 1076. 

Kan.—Leonard v. Kleitz, 127 P.2d 
421, 165 Kan. 626—Sharp v. Sharp, 
117 P.2d 561, 164 Kan. 175. 

Mich.—Sullivan v. Sullivan, 2 N.W. 

2d 799, 300 Mich. 640. * 

AotLon held barred 
Wash—Herzog v. Herzog, 161 P.2d 
142, 23 Wash.2d 882. 

Each lasfeallmMLt regarded as Judg- 

Kan.—^McKee v. McKee, 113 P.2d 544, 
154 Kan. 340, 187 ALB. 880 
Wash.—Schumacher v. Schumacher, 
172 p.2d 841. 

Judgments obtained out of state 
Ga—^McLendon v. McLendon, 17 S. 

E.2d 252, 66 Gra.App 156. 

Or.—Cogswell v. Cogswell, 167 P.2d 
824. 

67. N.C.—City of Charlotte v. Kav- 
anaugh, 20 S.E.2d 97, 221 N.C. 259. 

installment payments optional 
With respect to running of limi¬ 
tations, where assessments were pay¬ 
able in cash or in installments at 
owner's option, failure to make im¬ 
mediate payment constituted tacit 
election to pay in installments. 
Tenn.—City of Knoxville v. Gervin, 
89 S.W.2d 34i8, 169 Tenn. 632, 103 
A.L.R. 877. 

Tex —^Mercantile Nat Bank at Dal¬ 
las V. Chanowsky, Civ.App., 89 S. 
W.2d 1068. 

68. Cal—Tillson v. Peters, 107 P.2d 
434, 41 Cal.App2d 671—^Lee v. Be 
Forest, 71 P.2d 285, |22 Cal.App.2d 
361. 

HI—^Tralnor v. Koskey, 243 Ill App. 
24. 

liability held not separate for eaoh 
month 

Where tenants occupied premises 
for period covering almost ten years 
with the understanding that rent was 
to be paid, liability for rent could not 
be defeated on ground that each 
month's rent was a distmot and sep¬ 
arate debt maturing on the first of 
each month, and that liability for 
rent was barred five years fTpm the 
date it was dua—^Bead v. Ferguson, 
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respect to actions of assumpsit or their modem 
equivalent, it seems that a contrary rule applies to 
the common-law action of debt, since such an action 
will not lie until all the installments are due.®® 

Provisions for the acceleration of maturity on 
default in paying installments due on instruments 
for the payment of money are considered supra § 
150. 

Contract as entire. It has been held that where 
a contract is entire, even though it provides for 
payment in installments, the statute of limitations 
begins to run from the date of maturity of the last 
installment.^® 

Obligation secured by lien. Under a statute so 
providing, where a series of notes has been given 
for an obligation secured by a lien, or such obliga¬ 
tion is payable in installments, the statute of limi¬ 
tations will not begin to run as to an action there¬ 
on until the maturity date of the last note or in¬ 
stallment and the statute has been held to ap¬ 
ply to all actions on contracts within its scope,^® 
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including actions which seek only recovery of the 
debt, and not foreclosure of the lienJ® 

§ 157, -Interest 

Where no time for payment of Interest Is fixed, It 
has been deemed payable with the principal, and the 
interest Is barred when the debt Is barred, and not 
before; but the authorities are in conflict as to when 
the statute begins to run where Interest Is payable 
periodically. 

Where no time for the payment of interest is 
fixed, it has been deemed payable with the prin¬ 
cipal, and the statute does not run against the in¬ 
terest until the debt is barred but if the princi¬ 
pal debt is barred by the statute of limitations in¬ 
terest thereon is equally barred.*^® However, under 
certain circumstances it has been held that the right 
to recover interest may not be barred even though 
the right to recover the principal is barred.*^® 

Where interest is payable periodically, while some 
authorities have held that as much of the interest as 
accrued more than the statutory period before ac¬ 
tion brought is barred, notwithstanding the princi- 
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Barnes & Fergruson, 293 N.W, 474, 
228 Iowa 1191. 

09. Pa.—^Bush V. Stowell, 71 Pa. 208, 
10 Am.B. 694. 

87 O.J. p 85'6 note 84. 

70. Ga.—Glass v. Grant, 167 S.F. 
727, 46 Ga.App. 827. 

Note payable la lastaUmeats 
Tenn.—^Anderson v. Howard, 74 8LW. 
2d 887, 18 Tenn.App. 169. 

71. Tex—Slattery ▼. ITvalde Hock 
Asphalt Co., OlrJlpp., 140 S.W2d 
987, error refused—Cooper v. Irvin, 
C1V.APP., 110 S.W.2d 1226>--Durbazn 
V. Foust, Clv.App., 64 S.W,2d 1027. 
A "series of notes," within statute 

providlngr that where series of notes 
Is sriven, limitation shall not begin to 
run until date of last note, means 
notes issued following one another In 
uninterrupted succession—Hughes v. 
Stovall, TexCiv.App., 185 SW.Sd 603, 
error dismissed, judgment correct. 

A "note payable In SastaJlments," 
within statute providing that where 
note is made payable in installments 
limitation shall not begin to run un¬ 
til date of last note or until date of 
last installment, is a note given for 
total amount of money to be paid 
within certain time In sums less than 
the whole on fixed dates.—^Hughes v. 
Stovall, supra. 

Tadt election to pay In InstaUments 
Where property owner tacitly 
elected under contraxst to pay for 
paving In installments and payment 
was secured by lien on realty, limita¬ 
tion on owner’s obligation as a whole 
did not commence running until the 


maturity of the last Installment.— 
XJvalde Bock Asphalt Co v. Cart- 
ledge, TexCiv.App, 164 SW.2d 814— 
ITvalde Book Asphalt Co. v. Gard¬ 
ner, TexCiV.App., 153 S.W.2d 604 

72. Tex.—^Uvslde Bock Asphalt Co. 
V. Cartledge, Civ.App., 164 S.W2d 
314. 

Any obligation against realty 
Tex.—Hughes v. Stovall, Clv.App., 
186 S.W.2d 608, error dismissed, 
Judgment correct. 

73. Tex.—Uvalde Bock Asphalt Co 
V. Cartledge, Civ.App., 154 S.W2d 
814—^Uvalde Bock Asphalt Co. v. 
Gardner, Civ.App., 163 S.W.2d 604. 
Cause of action for wrongful ve. 

lease of note, which was one of a 
series, was not barred by limitations, 
notwithstandmg four-year period 
against note had expired, where last 
note in series was not barred at time 
suit was brought.—Kuykendall v. 
Taylor, Tex.Civ.App, 89 SW.2d 297. 

imdex prior statutes 
Tex.—Hutton v. Harwell, CivApp., 
96 S.W 2d 467—^Karezmarzyk v. 
Kerr, Oiv.App., 8 S.W 2d 928. 

74. Ill—Corpus JuriB cited la Tra¬ 
cey V. Shanley, 86 NB.2d 768, 766, 
311 111.APP 629. 

Tex.—^Hughes v. Stovall, CivApp, 
135 S.W.2d 603, error dismissed, 
judgment correct. 

88 C J. P 267 note 9i6. 
interest on Judgment 
Accruing interest is not separated 
from the Judgment and statute of 
limitations does not run against the 
I interest until judgment Itself is bar¬ 
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red by limitation.—^Bogden v. Ml- 
lauckas, 40 N.E..2d 91, 818 IlLApp. 311 
—Tracey v. Shanley, 36 N.£l.2d 768, 
311 I11.APP. 629. 

75. U.S—In re Hall, DC.Cal., 70 F. 
Supp. 27. 

Iowa.—Teadon v. Farmers’ Elevator 
of Scranton, 277 N.W. 709, 224 
Iowa 829, 115 A.Li B. 726. 

Miss—Gully V. Bew, 164 Bo. 721, 
170 Miss. 4'27, overruling sugges¬ 
tion of error 154 So. 2l84, 170 Miss. 
427, followed In Harper v Gully, 

164 So. 288 and Gully v. Bradford, 

165 So. 172. 

33 CaJT. p 267 note 96. 

JCaterest on corporate ottoer’s unau- 
thorlzed loan 

N.T.—^Brainan v. Westaway, 60 H-T. 
S.2d 190, modified on other grounds 
69 N.Y.S.2d 609. 

7a N.Y.—Ernst v. Schaack, 68 N.Y. 

S,2d 915 , 271 AppDiv. 1012. 

Xnterest on mortgage 

In action to foreclose mortgage 
where last payment of interest was 
made on Aug. 12, 1936, and the In¬ 
struments sued on were not under 
seal, six-year statute of limitation 
began to run from such date, and 
cause of action for principal was bar¬ 
red as of Aug. 12, 1942, but plaintiff 
was entitled to recover interest 
which was due under the instru¬ 
ments during the period commencing 
six years prior to the commencement 
of the action on June 1, 1946 and the 
termination of the limitation period 
as to principal, or from June 1, 1939 
to Aug. 12, 1942.—^Emst T. Schaack, 
supra. 
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pal debt may not be barred,it has also been held 
that the statute of limitations does not begin to run 
against interest installments until the principal debt 
is due and payable.78 Since the holder of a note 
on which interest is payable at fixed periods before 
maturity of the principal is not bound to maintain 
an action at each period but may wait until the 
principal is due, as discussed in Bills and Notes § 
253, in such a case interest is not barred by limi¬ 
tations until an action to recover the principal is 
barred.^® 

Where a debt, bearing interest, is payable in in¬ 
stallments, it has been held that each installment 
constitutes a payment both on the principal debt 
and on the interest, so that both obligations, as to 
the principal and as to the interest, mature at the 
same time.*® 

§ 158. Implied and Quasi Contracts 

As against a cause of action based on an impifed or 


quasi contract, the statute of limitations begins to run 
when the cause of action accrues. 

As against a cause of action based on an implied 
or quasi contract, the statute of limitations begins 
to run when the cause of action accrues,®^ and not 
before then,®* and thus depends largely on the 
facts of each particular case.®* Where a cause of 
action has accrued to a creditor and the debtor pays 
part of the debt but refuses to pay the balance, the 
refusal does not create any new liability or change 
the creditor's cause of action on the contract into 
one founded on a quasi contract so as to create a 
new period of limitation.®^ 

With respect to actions to recover money lent or 
the reasonable value of labor or materials furnished, 
although it has been held in some instances that the 
statute of limitations begins to run only after plain- 
tifFs demand for payment and defendant's refusal,®® 


77. N.J.—Coxpiu Jtuls died la Lov¬ 
ett V. Lessler, 182 A. 77, 99 K.J.3B3a. 
251. 

33 C.J. p 257 note 97—87 G.J. p S64 
note 88 [b]. 

Accrual of actions on bond Interest 
coupons see supra S 148. 

78. Kan.—In re Diven’s Estate, 222 
P. 106, 115 Kan. 119, 36 A.L.R. 1081 

Minn.—Andrews v. Andrews, 212 N. 
W. 408, 170 Minn. 175, 51 A.L.R. 
642, adhered to 213 X.W. 899, 170 
Minn. 176, 61 A.L R. 542. 

Weiglit of anthoxlty 
Minn.—Andrews v. Andrews, 212 K. 
W. 408, 170 Minn. 175, 61 A.L.R. 
642, adhered to 213 N.W. 899, 170 
Minn. 17>5, 61 A.L R. 542. 

79. Vt—Qrafton Bank ▼. Doe, 19 Vt. 
463. 

8 C.J. p 419 note 22. 
aa Tex.—Shonaker ▼. Citizens' Loan 
& Investment Co., Olv.App., 8 S.W. 
2d 666, error refused. 

81. m. —^In re Jackson's Estate, 21 
N.E.2d 792, 800 Ill.App. 666. 

Minn.—Weston v. Jones, 199 N.W. 
431, 160 Minn. 82. 

Mo.—^Nicholas v. First Nat. Bank in 
St. Louis, 18i8 S.W.2d 822. 

Okl.— Corpus Juris cited ia Board of 
Commissioners of Oklahoma Coun¬ 
ty V. Bennett, 111 P.2d 492, 493, 188 
Okl. 636. 

37 C.J. p 855 note 39. 

Accrual of actions on: 

Implied: 

Contracts for services rendered 
see supra 5 138. 

Warranties of: 

Authority *of agrent see supra 
9 136. 

Indorser of note see supra 5 
147. 

Title to sroods sold see supra 
8 138 b. 


Quasi contracts of indemnity see 
supra 5 141 b. 

Limitations applicable to actions on 
implied contracts see supra fi 69. 
Enaetmeat of statute autboxlsliig ac¬ 
tion 

(1) Cause of action against county 
for refund of sheriff’s fees paid as 
costs in foreclosure sale arose when 
statute authorizing recovery thereof 
became effective.—Llljedahl v. Mont¬ 
gomery County, 287 N.W. 623, 212 
Iowa 951—George v. Webster County, 
233 N.W. 49, 211 Iowa 164. , 

(2) Action to recover money paid 
for tax sale certificates issued 
against Indian lands not subject to 
taxation, brought under statute au¬ 
thorizing such action, arose with 
passage and approval of statute, and 
statute of limitation did not begm to 
run until such passage cmd approval 
as to certificates purchased before 
passage of statuta—^Yoimg v. Board 
of Com'rs of Marshall County, 233 
P. 428, 108 OkL 27. 

88L Okl.—Young v. Board of Com’rs 
of Marshall County, supra. 

87 C.J. p 866 note 90. 

83. Ga.—^Frank G. Wnght Co. v. 
Board of Education of Ben Hill 
County, 200 S.E. 790, 187 Ga. 438, 
followed in Highland Park State 
Bank v. Board of Education of Pu¬ 
laski County, 1 S.E.2d 667, 187 Ga. 
648. 

Kan.—^Emanuel Home ▼. Bergin, 274 
P. 284, 127 Kan. 593. 

N.T.—^Bank of U. S. v- Norman, 40 N. 
T.S.2d 82«8, 181 Misc 72—Lyon v. 
Tooker, 6 N.YS.2d 187, 168 Mlsc. 
916, affirmed 10 N.Y.S,2d 240, 256 
App.Dlv. 906, aGdrmed 23 N.E.2d 
660, 281 NY. 735. 

Tex.—Gueringer v. St. Louis, B. & M. 
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Ry. Co., Civ.App., 46 SW.2d 1108, 
affirmed 82 S.W.2d 985, 126 Tex. 
418. 

Wash.—^Bruce v. First Nat. Bank, 41 
P.2d 779, 180 Wash. 614. 

87 C.J. p 865 note 91. 

Quantum meruit and unjust eazloli- 
ment distinguished 
One suing city only for reasonable 
value of its use of plaintiff’s private 
water system, instead of total net 
amount by which city was unjustly 
enriched through collection of water 
rentals, may recover only amount of 
such rentals for three years immedi¬ 
ately before filing of action and can¬ 
not recover such total net amount, 
on ground that defendant was con¬ 
structive trustee for plaintiff in col¬ 
lection of rentals and hence that 
statutes of limitations did not begin 
to run until defendant repudiated ob¬ 
ligation to pay plaintiff for such use. 
—^Paar v. City of Prescott, 130 P.2d 
40, 69 Arlz. 497. 

AotlOBS held barred 
Pa.—Gilbertson Fuels v. Philadelphia 
& Reading Coal & Iron Co., 20 A. 
2d 217, 342 Pa 192. 

Tex.—4:!lay Bldg. Material Co. v. City 
of Wink, C1V.APP.. 141 S.W.2d 1040. 
Actions held not barred 
U S —Kum V. Pittsburgh Plate Glass 
Co., D.C.MO., 48 F.Supp. 674 
Ky.—Central Hospital of Kentucky v. 
PoweU, 198 S.W.2d 466, 301 Ky. 808. 

84. N.T.—^Brundage v. Port Chester, 
7NE 398, 102 N.T. 494. 

87 C.J. p 855 note 98. 

85. Tex.—^Pennant Oil & Gas Co. v. 
Llghtfoot, 01vA.pp., 286 S.W. 249, 
reversed on other grounds. Com. 
App., 292 SW. 517. 

Date of repudiation of debt 
The statute of limitations on ac- 
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It has also been held that the statute begins to run 
from the time the money was borrowed or the la¬ 
bor or materials furnished.^® However, an action 
for the value of labor or materials furnished under 
a contract subsequently declared invalid accrues, 
and the statute begins to run, from the time the 
invalidity is declared.®^ 

Where an action in tort for conversion is waived, 
and action brought in assumpsit, the statute begins 
to run from the date of the conversion, and not 
from the time the converted property is sold and the 
proceeds received.®® 

Where an implied promise is based on a contin- 
gency so that it is not enforceable until the contin¬ 
gency happens, the statute does not begin to run 
until the promise becomes absolute by the happening 
of the contingency.®® 

Action for usury paid. The statute of limita¬ 
tions does not begin to run against an action to re¬ 
cover usury paid until the cause of action accrues;®® 


and the cause of action does not accrue, within the 
meaning of these rules* until the usury is actually 
paid®i either in money®® or its equivalent.®® The 
statute does not run from the date of the making 
of the agreement to pay usury.®^ 

Moreover, under the rule prevailing in some 
states, considered in the C.J.S. title Usury §§ 92, 
97, also 66 C.J. p 280 note 71-p 284 note 8, p 288 
note 41-p 289 note 44, to the effect that, since all 
usurious payments are to be deemed payments on 
the principal debt, usury is not paid until the whole 
legal debt is satisfied, the statute of limitations be¬ 
gins to run only after the whole lawful debt has 
been actually paid;®® and incorporating usurious 
interest in a renewal note, or in a series of renew¬ 
als, does not start the statute running as long as any 
part of the original usurious loan remains unpaid.®® 
However, in those states in which, by express pro¬ 
vision of statute or otherwise, the right of action 
accrues immediately on each payment of usurious 
interest, it is manifest that each payment starts the 


tlon to recover money lent, at least, 
began to run from date that plaintiff 
admittedly received a letter from de¬ 
fendant ezpressmg surprise that de¬ 
mand had been made and asserting 
that debt had been paid, and when 
action was not brought within pe¬ 
riod of limitations after that date 
action was barred—^Pursley v. Pars¬ 
ley, mz S.W.2d 880, 207 Ark. 805. 
SSoney lent for indeflnlte time 
An action to recover money lent 
defendant without an absolute agree¬ 
ment as to the time for repayment 
of the loan does not accrue until a 
demand for payment is made.—Coch¬ 
ran V. Cochran, i233 P. 918, 183 Wash. 
415. 

86 . Neb.—Nebraska State Bank Liq¬ 
uidation Ass'n V. Village of Buiv 
ton, -279 N.W. 319, 184 Neb. 623. 

Tex.—City of Houston v. Finn, 161 S. 
W2d776. 189 Tex. Ill—^Horne*Zoo- 
logicol Arena Co. v. City of Dallas, 
Civ.App., 45 S.W.2d 714. 
Abaadomnent of special contract 
Where materials are furnished 
from time to time, under a special 
contract to furnish the iron work 
necessary for a building, and the 
special contract is abandoned before 
its full performance by reason of the 
destruction of the building in an 
Incomplete Istate, In an action as on a 
quantum meruit the statute of limi¬ 
tations will begin to run as against 
each Item or parcel from ,the time of 
its delivery.—Schillo v, McBwen, 90 
Ill. 77. 

87. Fla.—Gulf Life Ins. Co. v. Hills¬ 
borough County, 176 So. 72; 129 
Fla. 98. 


Invalidity of statute anthoxisliig coil- 
traot 

Action for work and materials fur¬ 
nished under contracts which were ex¬ 
ecuted pursuant to statute which was 
subsequently invalidated was held 
not'barred by statute of limitations, 
where bill of complaint was filed less 
than one year after date of decision 
invalidating statute.—Gulf Life Ins. 
Co. V. Hillsborough County, 176 So. 
72, 129 Fla. 98. 

8 & U.S.—^Loughman v. Town of Pel¬ 
ham, C.C.A.N.T., 126 F.2d 714. 

89. Iowa.—Goodnow v. Stryker, 14 | 
N.W. 845, 62 Iowa 221, reheard 17 
N.W. 506, 62 Iowa 281, affirmed 
Stryker v. Crane, 8 S.Ct 1208 , 123 
IT S. 527, 81 L.Ed 194. 

Accrual of action on written promise 
to be performed on condition or 
contingency see supra 5 181. 

9a Cal—Westman v. Dye, 4 P.2d 
134, 214 Cal 28. 

66 C.J. p 294 note 85. 

* 

91, CaL—Douglas v. Klopper, 288 P. 

36, 107 CalAppSupp. 765. 

Wash.—^Lloyd v. Fidelity Nat. Bank 
of Spokane, 18 P.2d 604, 169 Wash 
107. 

66 C.J. p 294 note 86. 

98, Ky.—Anderson v. Trimble, 87 S. 

W. 71, 18 Ky.L. 607. 

Pa—Stephens v. Monongahela Nat 
Bank, 88 Pa. 157, 82 Am.R. 488. 

98. Ky.—Smith v. Young, 11 Bush 
393. 

66 C.J. p 294 note 38. 
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94. Ga.—^Rushing v. Rhodes, 6 Ga. 

22i8. 

66 C.J. p *294 note 89. 

96. Cal.—Westman v. Dye, 4 P.2d 
134, 1214 Cal. 28. 

Hiss.—^Beck V. Tucker, 113 So. 209, 
147 Miss 401. 

66 C.J. p 294 note 42. 

Action held barred 
In action to recover for alleged 
usurious Interest charges, all pay¬ 
ments of Interest on separate notes 
or transactions fully paid and dis¬ 
charged more than two years before 
commencement of action were barred 
by two-year statute of limitations — 
Bell Loan Co. v. Taylor, 148 P.2d 820, 
198 Okl 858. 

96. Tenn.—^RusselviUe Bank & Trust 
Co. V. McGhee, 65 S.W.*2d 202, 16 
Tenn.App. 460. 

66 C.jr. p 294 note 43. 

Note issued by way of novation 
17911110 the original note and renew¬ 
al notes constitute a continuing 
transaction with respect to which the 
statute of limitations would not run, 
the settlement of the debt by the ex¬ 
ecution of a note, which would con¬ 
stitute a novation, would start the 
statute running, as to the usury on 
the original notes, from that date.— 
Crabb v. Cole, 84 S.W.,2d 697, 19 Tenn. 
App. 201. 

ZTonuBUXlons renewal note 
Where last payment on usurious 
note was made in 1926 and renewal 
note, which’ was not usurious, was 
given, cause of action brought in 
1933 based on usurious transactions 
was held barred by three-y4ar limi¬ 
tations.—Ghormley v. Hyatt, 181 S-D. 
242, 208 N.a 478, 108 A.L.R. 618, 



64 C.J.S. 


LIMITATIONS OF ACTIONS 


§ 159 


statute of limitations to running irrespective of the 
payment of the principal loan.S7 

Statutes of limitation expressly relating to ac¬ 
tions for usury paid are considered in the CJ.S. 
title Usury § lOS, also 66 C.J. p 294 notes 39 [a], 
40. 

§ 159, — Money Received to Plaintiff’s 
Use 

a. In general 

b. Recovery back of purchase price 

c. Payment made under mistake 

a. In General 

It Is the general rule, subject to some exceptions, 
that when money Is received by one person to and for 
the use of another, or under circumstances making It 


his duty to pay It to the latter, the action therefor ac¬ 
crues, and the statute of limitations begins to run 
thereon, from the date of receipt of the money. 

In general, when money is received by one person 
to and for the use of another or under such cir¬ 
cumstances that it becomes his duty to pay it over 
to the latter, an action for money had and received 
may be brought to recover it without a demand,®* 
and the statute begins to run against the person 
for whose use the money was received from the 
date of the receipt of the money®® or at least with¬ 
in a reasonable time thereafter,^ and not from the 
date of a subsequent conversion by the recipient® 
This is true even though an accounting may be nec¬ 
essary to determine the amount due.® 

The general rule, however, is subject to some 
exceptions,^ as where the transaction is such that 


97. N.H.—Albany v. Abbott, 61 N.H. 
1'57. 

66 O.J. p 294 note 44. 

98 . N.T.—Curley v. Smith, 5 N.TS. 
2d 885, 168 Wsc. 494, modified on 
other grounds 8 NTS.2d 664, two 
cases, 255 AppDlv 952, and af¬ 
firmed 8 N.Y.S.2d 665. 255 App.Div. 
952, reargument denied Buttles v. 
Smith, 9 N.T.S.2d 899, .256 AppDiy. 
817, reversed on other grounds 22 

2d 350. 281 N.Y. 226. 

S7 C.X p 856 note 95, p 960 note 89. 

Necessity of demand generally In or^ 
der to start running of limitations 
see Infra 5§ 201, 202. 

Xtrnoraaoe of traasaotiton held 
tezlal 

Pa.—^Bernstein, to Use of Safe and 
Trustworthy Building & Loan As¬ 
sociation, V. Bryn Mawr Trust Co., 
177 A. 803, 818 Pa. 42. 

99 . U.S.—Gillespie v Tell County, C. 
C.A.Ark., 124 F 2d 682—^Federal Re¬ 
serve Bank of Atlanta, for Use of 
American Surety Co. of New York 
V. Atlanta Trust Co., C C A-Ga., 91 
F.2d 283, 117 A.L.R. 1160, certiorari 
denied Atlanta Trust Go. v. Federal 
Reserve Bank of Atlanta, for use 
of American Surety Co. of New 
York, 58 S.Ct 140, 802 U.S. 788, 
82 LEd. 671. 

Ala—Spann v. First Nat Bank of 
Montgomery, 200 So. 554, 240 Ala 
539. 

Cal —Tabata v. Murane, 148 P.2d 605, 
24 Cal.2d 221. 

D.C—Moran v. iSchlosberg, 90 F.2d 
408, 67 AppDC. 163. 

Ga.—^Higginbotham v. Adams, 14 S.E 
2d 856, 192 Ga. 203—Mobley v. 
Murray County, 173 SB. 680, 178 
Ga. 888—^De Kalb County v. Cloud, 
33 S.B.2d 908, 72 Ga.App. 454. 

Mich.—Olitkowski V. St. Casimlr’s 
Saving & Loan Ass'n, 4 N.W.2d 
664, 802 Mich. 803. 

Mont—^Davenport v. Townsend, 157 
P.2d 477. 


N.Y.—Curley v. Smith, 5 N Y.S 2d 
885, 168 Mlsc 494, modified on oth¬ 
er grounds 8 N.Y S..2d 664, two cas¬ 
es, 255 App.Dlv. 952, and affirmed 
8 N.Y.S.2d 665, 255 App.Dlv. 952, 
reargument denied Buttles v 
Smith, 9 N.YS.2d 899, 256 App.Dlv. 
817, reversed on other grounds 
22 N.B.2d 350, 281 N.Y. 226—Nur- 
Ick V. Baker, 14 N.T.S.2d 503. 

N C.—Jones v. Vanstory, 157 S.B. 867, 
200 N.C. 582. 

Tex—Commerce Trust Co v. Ramp. 
138 S.W.2d >531, 135 Tex. 84— 
Smith V. J. Welngarten, Inc., Civ. 
App, 120 S.W 2d 878, error dismiss¬ 
ed—^Tom V. First Nat Bank, Civ. 
App., 104 SW2d 130, error dis¬ 
missed—^Llpsitz V. First Nat. Bank, 
Civ App., 288 S.W. 609, affirmed, 
Com.App., '293 S-W. 563, modified on 
other grounds 296 SW 490 
37 CJ. p 856 note 96, p 960 note 89. 

Funds received by trustee after ter. 
nlnatlou of trust 
Beneficiaries* action to compel tes¬ 
tamentary trustee to account for 
rents. Income, and profits received 
from realty was not barred by six 
year statute of limitations where 
rents which defendant collected until 
1942 belonged to beneficiaries who be¬ 
came absolute owners of realty In 
1918, so that trustee was prlma fa¬ 
cie accountable to them, whether or 
not trust was terminated, for at least 
six years prior to commencement of 
the action—^McCaw v. McCaw, 47 N. 
Y.S.2d 950, 182 Mlsc. 910, affirmed 
50 N.Y.S.2d 766, 268 App.Dlv. 866. 

Faymeut under protest 
Fact that Irrigation company paid 
proportionate share of cost of operat¬ 
ing pumping plant under protest, 
pending Judicial determination of 
rights, was held not to suspend stat¬ 
ute of limitations against recovery of 
such payments; which commenced to 
run at the time the money was re¬ 
ceived—Salt Lake City v. Telluride 


Power Co, 17 P.2d 281. 82 Utah 607, 
rehearing denied 26 P.2d 822, 82 Utah 
622. 

1. Mich.—Abbott V. State, 6 N.W.2d 
900, 303 Mich. 575. 

37 C.J. p 856 note 97. 

Period fixed by statute 
Cause of action against adminis¬ 
tratrix of estate of commissioner, 
appointed by eguity court to sell 
land, for portion of proceeds direct¬ 
ed by decree to be applied on mort¬ 
gage of plaintiffs intestate was held 
barred by limitations, where plain¬ 
tiff neglected to assert right for 
about nine years, notwithstanding his 
knowledge ten days after sale, at 
which time commissioner was reQUlr- 
ed by statute to file a report, that 
money had not been paid—FeaJL v. 
Martin, 176 S.B. -282, a07 N.C. 106. 

8. N.Y—Roberts v. Ely, 20 N.B. 606, 
113 N.Y. 128. 

3. N.T.—Mills V. Mills, 21 N.B. 714, 
115 N.Y. 80—Yates v. Wing, 59 N. 
Y.S. 78, 42 App.Dlv. 356. 

37 C.J p 960 note 89 [b] 
a. Recovery of premiums affeer 
death of insured 

Cause of action to recover Insur¬ 
ance premiums paid on another's life 
has been held not to arise until in¬ 
sured's death. 

Ky—Newton v Hicks' Adm'r, 138 S 
W.2d 329, 282 Ky. 226. 

Tex—Journeay v. Joumeay, Civ. 
App., 70 S.W.2d 472, error dis¬ 
missed. 

Date of Judlolal demand 
Prescription on right to recover 
rents and profits from one occupying 
land was held to commence on date 
of Judicial demand.—^Roussel v. Rail¬ 
ways Realty Co., 115 So. 742, 165 
La 636 

Time when district had funds on 
hand 

Limitations commenced to run 
against action, to recover from school 
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the relation of debtor and creditor is not created;^ 
and where one pays money to another to be paid 
to a third person or to be applied in a particular 
manner the recovery back of the money before such 
application depends on a prior demand and the stat¬ 
ute does not rtm until such demand has been made.^ 
Moreover, where money is received for the use of 
another without any duty to pay it over immedi¬ 
ately, or where its retention is not in violation of 
the conditions under which it was received, the stat¬ 
ute will run only from a demand.^ Actions to re¬ 
cover money paid as consideration under a contract 
which defendant fails to perform do not accrue, and 
the statute does not begin to run, until there is a 
demand and refusal to perform the contract and 
where the contract is repudiated by defendant the 
statute of limitations begins to run from the time 
plaintiff acquires notice of such repudiation.® 

Where one person employs another to purchase 
property for their joint benefit, each furnishing part 
of the purchase money, but the one making the 
purchase takes title in his own name and makes no 
accounting of the money advanced by the other, a 
cause of action accrues to the latter at the time ^e 
title is thus taken in violation of the agreement, and 
the statute begins to run immediately,^® without a 
previous demand, not when the wrongdoer after¬ 
ward sells the property and receives the purchase 
money on his own account^® 

Where a person having obtained possession of 
a promissory note to which he had no title has col¬ 
lected it and appropriated the proceeds to his own 
use, the true owner of the note may waive the tort 


and sue in assumpsit for money had and received, 
in which event the statute runs from the date when 
defendant received the money, not from the date 
when the note was converted,^® no demand being 
necessary to set the statute in motion nor is the 
rule altered by the fact that defendant obtained the 
possession of the note by fraud.!® 

Payment by check. Where the money sought to 
be recovered had been paid by check, the action ac¬ 
crued, at least under a statute to that effect, from 
the date of the payment of the check, and not from 
the date of the check.!® 

Money collected by attorney or agent. Even in 
a jurisdiction where a demand is prerequisite to an 
action to recover money collected by an authorized 
agent or attorney for his principal or client, as dis¬ 
cussed supra § 135, if the receipt of the money is 
unauthorized and wrongful the principal or client 
may waive the tort and sue for money had and re¬ 
ceived to his use, in which event no demand is nec¬ 
essary and the statute begins to run from the time 
the money is received.!^ 

Recovery of overpayments. While the general 
rule has been held to apply to actions to recover 
overpayments or overcharges,!® it has also been 
held that the statute of limitations begins to run as 
to claims for overpayment from the time the facts 
were, or should have been, discovered.!® 

Recovery of money paid under invalid transac- 
Hon. The general rule is also applicable to actions 
to recover back money paid to defendant under an 
illegal contract®® However, an action to recover 


district for money had and received 
from the time funds were on hand to 
discharge the obligation.—Jasper 
School Dist. V. Gormley» 196 S.S. |232, 
6'7 Ga.App. 637. 

5. N.C.—Jones v. Woods. 70 N.O. 
447. 

37 C.J. p 960 note 90. 

& X.H.—Sawyer v. Tappan, 14 N.'EL 
363. 

7- N.H.—Sawyer v. Tappan, supra 
37 O.J. p 866 note 06 [b], p 960 note 
92. 

a Cal—Link v. Jarvis. 33 F. 206, 
6 Cal Unrep Cas. 760. 

9. N.T.—^Dougherty v. Baultable 
Life Assur. Soc. of U S, 269 N.Y. 

S. 146. 144 Mlsc. 363, affirmed in 
part and reversed In part on other 
grounds 266 N.T.S. 714, 238 App 
Dlv. 696. x^versed on other grounds 
193 N.E. 897, 266 N.T. 71, reargu¬ 
ment denied 196 NB. 226. 266 N. 

T. 616, and followed in Goldberg- 
Rudkowsky v. Bqultable Life As¬ 
sur. Soc. of U. S.. 195 N.B. 149, 266 
N.T. 451, reargument denied 195 


N.B. 226, 266 N.T. 616, certiorari 
denied 66 S.Ct 94, 296 U.S. 683, 
80 L.Bd. 412, and followed In 
Klochkov V. Peftrogradskl Mejdu- 
narodni Commercheskl Bank, 196 
N.B. 216, 866 N.T. 696, reargument 
denied 196 NB. 374, 866 N.T. 667, 
certiorari denied 66 S.Ct 101, 296 

U.S. 583, 80 LBd. 418. 

10. N.T.—^Baker v. Moore, 88 N.T.S. 
I6'69, 4 App Div. 284. 

Pa—In re Fink, 27 A. 724, 157 Pa. 
292 

11. N.T—^Baker v. Moore, 38 N.T.S. 
6'59, 4 App.Div. 284. 

la Pa.—In re Fink, 27 A. 724, 167 
Fa. 292. 

la Mass.—^Lamb v. Clark, 6 Pick. 
193. 

N.C.—^Robertson v. Dunn, 87 N.C 
191. 

14. N.C.—^Robertson v. Dunn, supra. 

15. Mass.—^Lamb v. filark, I6 Pick. 
198. 

10. Ill —Brlokson v. Gregory, 276 
ULApp. 28CU 


17. N.C.—Robertson v. Dunn, 87 N. 
C. 191. 

87 CLJ. p 867 note 16. 

la Okl.—^Russell V. Beutelschlesf 66 
P.2d 466, 176 Okl. 837. 

Ovezptqrxnent of official salaory 
Ga—^MacNeill v. McBlroy, 17 S.B 
2d 169, 198 Ga. '55, 137 A.L.R. 870 
19. Wash—City of Leavenworth v. 
Seaman, 246 P. 7, 139 Wash. 6. 
Claims for oveipayments td water 
system contractor for burying pipe 
and constructing trestle for same 
distance were barred, where water 
committee and other council mem¬ 
bers were over ground before acting 
on final estimate over three years be¬ 
fore suit was brought; but claims 
involving amount and kind of pipes 
and valves used were held not 
barred, where suit was brought with¬ 
in three years after discovery of 
facts.—City of (Leavenworth v. Sea¬ 
man, supra. 

SO. U.S—Bell V. Dunn, D.CPa., 49, 
F.Supp. 165. 

Ga.—Hunt v. Burk, 22 Ga. 129.' 
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payments made under a transaction subsequently 
declared invalid accrues, and the statute of limi¬ 
tations begins to run, at the time the invalidity is 
declared,and not from the time of the subsequent 
repudiation.^^ Where a municipality issued void 
bonds or warrants as evidence of an indebtedness 
which it had the power to incur for money of which 
it received the benefit, and subsequently paid the 
holder interest on the bonds as it matured, the stat¬ 
ute of limitations did not begin to run against an ac¬ 
tion to recover the money as long as the munici¬ 
pality recognized its express obligation to pay the 
bonds by paying the interest thereon.28 Under cer¬ 
tain conditions the right of action does not accrue, 
and the statute of limitations does not begin to run, 
until a demand is made for the return of the mon- 
ey.24 

Recovery of payments made under rescinded con¬ 
tract Where plaintiff seeks recovery back of the 
money paid under a contract which has been re¬ 
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scinded, the statute of limitations runs from the 
time of rescission.2B 

Recovery of taxes, fees, and assessments. The 
rule that in actions for money received to plain- 
tifFs use the statute of limitations begins to run 
from the time of defendant’s receipt of the money 
has been applied to actions to recover taxes^B or 
fees^7 illegally exacted or erroneously paid, or tax¬ 
es paid on exempt p’roperty^B or under invalid mu¬ 
nicipal assessments.^^ An action to recover an as¬ 
sessment on the ground that the municipality has 
abandoned the improvement for which the assess^ 
ment was levied, has been held to accrue when the 
intention to abandon the project becomes appar¬ 
ent.*® 

Payment under judgment subsequently changed. 
Where money is paid under a judgment which is 
afterward modified, reversed, or set aside, the judg¬ 
ment debtor’s cause of action to recover back the 
money paid accrues at the time of the modification. 
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N.T.—ODouffherty v. Bur^rer, 2'34 N.T. 

S. 274, 133 Mlsc. 807. 

Kesral lacapaotty to eater lato agree, 
meat 

Where money is paid under an 
executory contract which Is Invalid 
only by reason of the legal incapaci¬ 
ty of one of the parties to enter in¬ 
to that particular agreement, al¬ 
though otherwise capable of con- 
tractmg, the cause of action to re¬ 
cover ba<dE the money paid accrues 
at the time of the payment and the 
statute runs from that date.—Jeff¬ 
erson County V. Burlington & M. H. 
Co, 16 K.W. 661, 66 Iowa 38'5, re¬ 
heard 23 K.W. 899, 66 Iowa 38<5— 
37 C.J. p '857 note 6. 

21. Fla.—Nuveen v. City of Quincy, 

166 Bo. 153, 115 Fla. 510, 94 A.L. 

R. 600. 

2a Bepudlatlon by city of UablUty 
on bonds held to be Invalid in tax¬ 
payer’s suit was unnecessary to ac¬ 
crual of bondholder’s right of action 
for money received so as to start 
running of limitation statute where 
bondholder knew of Judgment hold¬ 
ing that bonds were Invalid—Nuveen 
V. City of Quincy, supra. 

2a TJ S.—Gillespie v. Tell County, C. 

C.A.Ark., 124 F.2d 532. 

37 C J. p 857 note 6. 

The reason for the rule is not that 
a repudiation Is reauired in order to 
set the statute running, but that it 
would be Inequitable to permit the 
municipality to recognize the obliga¬ 
tion and thus lull the holder into a 
sense of security and afterward suc¬ 
cessfully plead the bar of the stat¬ 
ute.—Nebraska State Bank Liquida¬ 


tion Ass'n T. Village of Burton, 279 
N.W. <319, 134 Neb. 628. 

School district held within role 
Fla.—Special Tax School List No. 1 
of Orange County v. Hillman, 179 
So. 805, 181 Fla. 725. 

Bate of last payment held oontzol- 

Ung 

Neb.—Nebraska State Bank Liquida¬ 
tion Ass’n V. Village of Burton, 279 
N.W. >819, 184 Neb. 623. . 

29i Ohio.—Hackett v. Hflpke^ 23 N. 

m2d 43<8, 62 Ohio App. 189. 
Agreement for repnrehasa of seonrl. 
ties on demand 

Ohio.—Hkckett v. Hripke, 25 N.B.2d 
438, 62 Ohio App. 89. 

25. Cal.—Taback v. Greenberg, 292 
P. 279, 108 CaLApp. 759. 

•N.T.—^Ahrens v. Guaranty TruErt Co. 
of New Tork, 208 N.T.S. 242, 124 
Mlsc. Rep. 402. 

22. Iowa.—Bloux City & St. P. R. 
Co. V. O’Brien County, 92 N.W. 857, 
118 Iowa 682. 

N.T.—People ex rel. First Nat. Bank 
V. Schadt, 261 N.T.S. 849, 237 APP^ 
Dlv. 288—iSubin v. City of Now 
Tork, 229 N.T.S. 528, 182 Mlsc. 
426. 

Okl.—Meriwether v. Board of Com’rs 
of Comanche County, 1 P.2d 890, 
160 Okl. 223. 

Va —City of Charlottesville v. 
Marks’ Shows, 18 SB 2d 890, 179 
Va. 521. 

Detexmlnation or dlscovezy of Ula. 
gaUty 

Generally limitations run from the 
time taxes are pcud and are not post¬ 
poned until legality of the tax has 
been Judicially determined, or until 
taxpayer discovers the Illegality — 
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Leslie V. City of Dallas, Tex.Clv. 
App., 172 S.W.2d 777, error refused— 
61 C J. p 1000 notes 52-54. 

Taxes distributed to other govern, 
mental bodies 

A cause of action against a county 
to recover payment of Illegally as¬ 
sessed taxes Is barred if not brought 
within six years, but such a cause of 
action against a town, village, and 
school district Is not barred when 
brought within six years from the 
time they received their distributive 
shares from the county—Clark v. 
Herkimer County, 6 N.T.S.2d 675. 

27. Tex.—^Throckmorton County v. 
Thompson, Civ App., 96 S.W.2d 826, 
reversed on other grounds 115 S.W. 
2d 1102, 181 Tex. 545. 

Wis.—New Tork Life Ins. Co. v. 
■State, 211 N.W. 285, 212 N.W. 501, 
192 Wls. 405, error dismissed Mu¬ 
tual Life Ins. Co. of New Tork v. 
State of Wisconsin, 48 SCt 823, 
276 U.S. 602, 72 L.Bd. 726. 

28. Iowa.—Scott V. Chickasaw 
County, 5 N.W. 820, 58 Iowa 47— 
CaJlanan v. Madison County, 46 
Iowa 561. 

29. N.T.—^Trimmer v. Rochester, 31 
N.B. 2515, 134 N.T. 76. 

37 C.J. p 857 note 8. 

3(li D.C.—District of Columbia v. 
Thompson, >30 F.2d 476, 68 App D.C. 
313, affirmed 50 S.gt 172, 281 17 S. 
25, 74 L.Bd. 577. 

Reasonable time 

Statute of limitations will not bar 
recovery of assessment for water 
district Improvements within reason¬ 
able time after knowledge of aban¬ 
donment.—Grimes v. Merced County, 
278 P. 839. 96 Cal.App. 76. 
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reversal, or setting aside,®^ of the judgment, and 
not at the date of the payment.®® 

Recovery of hail deposit It has been held, where 
one who has deposited money in court in lieu of 
bail seeks to recover such money after the criminal 
proceeding has terminated, that a court order di¬ 
recting the refunding of the money, and a demand 
for such money, are prerequisites to the accrual of 
the action therefor and the running of the statute 
of limitation thereon,®® 

After demand, by mortgagor, on mortgagee in 
possession, for rents, profits, and proceeds of sales, 
the statute of limitations begins to run against the 
mortgagor’s claim.®^ 

Proceeds of unauthorized pledge and sale. Where 
plaintiff’s property is pledged without his authori¬ 
ty, and sold by the pledgee, plaintiffs right of ac¬ 
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tion for the proceeds of such sale accrues when he 
first learns of the unauthorized pledge.®® 

b. Becovery Back of Purchase Price 

Where a purchaser of property does not receive that 
for which he has bargained, his right of action to re- 
cover back the purchase price accrues, and the stat- 
ute of limitations begins to run, at the time of the 
failure of consideration. 

Where a purchaser of property does not receive 
that for which he has bargained, his right of ac¬ 
tion to recover back the purchase price as money 
paid on a consideration which has failed accrues 
at the time when the failure of consideration oc¬ 
curs, and the statute then begins to run.®® De¬ 
pending on the terms of the contract and the facts 
of the case, this may be the date of the sale when 
the purchaser pays his money without receiving val¬ 
ue®*^ or some subsequent time.®® 


LIMITATIONS OF ACTIONS 


•31. Tex—Wootton ▼, Jones, Civ. 

App.. 286 S.W. 680. 

Utah.—OoxptLs JQzls dted la Oox v. 
Dixie Power Co., 16 P.2d '916, 919, 
81 Utah 94. 

87 CJ. p 857 note 17. 
federal court order superseding state 
court order 

Beceiver’s cause of action for mon¬ 
ey paid attorney under state court 
order did not accrue until he was 
compelled to pay portion thereof to 
referee in bankruptcy under federal 
court order setting aside state court 
orders—^Hudson's Estate v. Evans, 
Tsx.'CivAlPP , 11 S.W.2d '825. 

as. Minn.— Ij, Christian & Co. v. 
Chicago. (St P.. M. & O. B. Co., 159 
N.W. 1082, 135 Minn. 45. 

37 C.J. p 1857 note 16. 

33. NY —^People on Complaint of 
Donovan v. Bounati, 17 N.Y.S.2d 
199, 253 AppDiv. 1585. 

N.T.—^Morris v. Budlong, 78 N. 
Y. 548. 

35. Mass.—Pike v. Proctor, 22 NE. 

2d >3, 303 Mass. 585. 

361 Ill—HofiCman v. Gillett, 250 Ill. 
App. 492. 

37 C.J p 858 note 18. 

Befosal to give deed 
Where a contract to sell land has 
been assigned by the purchaser and 
is broken by the vendor’s refusal to 
convey, the assignee’s right of action 
to recover back from his essignor 
the money paid for the assignment 
accrues on the vendor’s refusal to 
give a deed, and the statutory period 
is computed from that date.—Stew¬ 
art V. Keith, 12 Pa 238. 

37. NY—^Fitzgerald v. Title Guar¬ 
antee & Trust Qo . 34 N.YiS 2d <651, 
affirmed In re Fitzgerald’s Estate, 
84 NYS2d HO, 263 App Div. 970. 
appeal denied 84 N.Y S.2d '581, 263 
^pDiv. 1008, affirmed 49 N.E 2d 


•489, 290 N.Y. 379, motion granted 

50 N.E3d 307, 290 N.Y. 924. 

Wash.—Washin^on Security Co. v. 

State, 114 P2d 965, 185 A.L.B 
' 1330, 9 Weuah 2d 197. 

37 C.J. p 858 note 19. 

Vlolatloii, of Slue Sky Saw 

(1) With respect to an action to 
recover the purchase price of securi¬ 
ties on the ground of a violation of 
the Blue Sky Law, the statute begins 
to run on the date of the sale of the 
securities.—City Co. of New York v. 
Stern, C.C.AMlnn., 110 F.2d 601, re¬ 
versed on other grounds 61 S Ct. 823, 
312 U.S. 666, 8*5 LEd. 1110, mandate 
conformed to, C.CA., 142 F.2d 449— 
Vogel V. Chase Securities Corpora^ 
tlon, D.C Minn., IV F Supp. 664. 

(2) Action to rescind purchase of 
Interest In note secured by farm 
mortgage, based on alleged violation 
of Blue Sky Law In sale of paxtlci- 
patjLon certificate, accrued when sale 
was made.—^Burzinski v. Elinyon Inv. 
Co, 256 N.W. 23-3, 192 Minn. 886, fol¬ 
lowed in 266 N.W. 242, 1'92 Minn. 342, 
Hudrlik V. Klnyon Inv. Co., 256 N.W. 
243, two cases, 192 Minn. <848, and 
Beck V. Kinyon Inv. Co, 256 N.W. 
243, two cases, 192 Minn. 844. 

Shortage In ooreogs 

(1) Where there is a deficiency in 
land sold, the statute of limitations 
begins to run on purchaser’s cause 
of action to recoup from vendor for 
the deficiency when overpayment is 
made—^Kilbum v. Pierson, 169 S.W. 
2d 326, 298 Ky. 480. 

(2) Purchaser’s aotion for short¬ 
age in acreage does not accrue until 
final payment of purchase price, 
which starts running of statute.— 
Jordan v Howard, <64 S.W.2d 618, 246 
Ky. 142. 

(8) Where consideration was fully 
paid on delivery of deed, limitations 
began to run at such time against 
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purchaser’s action for shortage In 
acreage—^Harlan v. Buckley, 103 S. 
W.2d 946, 268 Kly. 14)8. 

(4) Where purchaser assumed 
mortgage debt by execution of note 
to mortgagee on delivery of deed 
fzom mortgagor and receipt of other 
consideration was acknowledged in 
deed, payment to vendor was com¬ 
pleted at such time with respect to 
running of limitation on purchaser’s 
action for shortage in acreage, re¬ 
gardless of when purchaser paid 
mortgage debt.—^Harlan v. Buckley, 
supra. 

38: Ark.—'^Glasscock v. Bosengrant, 
18 SW. 379, 66 Axk. 876. 

87 CJ p 858 note 20. 

Failure to remedy defects 
Prescription on buyer’s right to 
recover purchase price of equipment 
did not begin to run until seller 
abandoned attempt to remedy de¬ 
fects.—A. Baldwin iSaies Co. v. 
Mitchell, 142 So. 700. 174 La. 1098. 
Bepudiatlon of oontraot 
Where owner agreed that motor 
company should sell her oar and ap¬ 
ply proceeds to purchase price of an¬ 
other car, owner’s right of action for 
money had and received did not ac¬ 
crue or limitations begin to run until 
company repudiated contract.—Chat¬ 
ham Motor Co. V. De Sosa, 172 IS.E. 
604, 48 GaApp. 267. 

Fnrohaser ajfe invalid tax sale 
The statute of limitations does not 
begin to run against right of pur¬ 
chaser at invalid tax sale to recover 
payments made until after right of 
refund and recovery accrues.—Shea 
V. Owyhee County. 1'56 P.2d 881, 66 
Idaho 169, 157 A.L.B. 391. 

Stipulation for delayed x^erfonujanoe 
Where plaintiff on reconveying 
land to defendant conditioned his ac¬ 
ceptance from defendant of building 
and loan certificates as collateral on 



64 C.J.S, 


UMITATIONS OF ACTIONS 


§ 159 


Payments under contracts to convey land gener¬ 
ally. Where the vendor of land receives the pur¬ 
chase money but fails to convey to the purchaser, 
it has been held, on the one hand, that if no demand 
is necessary to perfect the purchaser's right to a 
deed his cause of action to recover back the pur¬ 
chase money accrues at the time the money is paid 
in full, and the statute then begins to run.89 On 
the other hand, it has also been held that if the con¬ 
tract contains no covenant to convey, and no time 
for executing the conveyance is fixed by the par-, 
ties, the cause of action accrues and the statute be¬ 
gins to run only when the vendor does some act 
in disaffirmance of the contract so as to entitle the 
purchaser to rescind,^® or not until a demand for 
a deed is made.^^ 

Payments under parol contracts to convey land. 
Where payments are made by a purchaser under 
a parol contract for the sale of land, the money 
may not be recovered back until the vendor is in 
default, that is, when he elects to disaffirm; and 
the statute of limitations begins to run only from 
that date.^^ However, when the vendor refuses to 
execute the contract the statute begins to nm.^® 
Where no time is fixed for the conveyance of the 


land, the action does not accrue until a demand for 
a deed or until the death of the other party.^^ 

c. Payment Made under Mistake 

In general, where money Is paid under a mistake, 
a cause of action to recover It back arises immediately 
and the statute begins to run on the date of the pay¬ 
ment. 

Except in special cases,^® the general rule is that, 
where money is paid under a mistake, a cause of 
action to recover it back arises immediately and the 
statute begins to run at the date of the payment,^® 
and not until then.'*'^ However, in cases where an 
overpayment is made under a contract not yet fully 
performed, the cause of action cannot be said to 
accrue until defendant receives money which in eq¬ 
uity and good conscience he is not entitled to re¬ 
tain, and thus the running of the statute may be 
postponed until a final settlement or estimate is 
made;^® and where a cotmty, by mistake, issues a 
warrant for more than is due, which it subsequently 
pays, the action for recovery of the excess accrues, 
and the statute of limitations begins to run, from 
the time of the issuance of the warrant rather than 
from the time of actual payment^® It has been 


understandlnfiT tb&t defendant would 
be released only when tbe collateral 
was realized on, accrual of cause of 
action to recover consideration for 
the reconveyance was postponed, end 
was not barred when commenced 
within five years after the collateral 
proved valueless.—Sparkman v. Trip¬ 
lett. 167 S.W.2d 1828, 292 Ey. <569. 

39. Cal.—Thomas v. Pacific Beach 
Co., 46 P. 899. 116 CaL 186. 

87 C J. p 858 note 21. 

40. Ey.—^Back v. Bacfic's Adm'r, 186 
S.W.2d 911, 281 Ey. 282. 

Pa—^Leinhart v. Bbrrlneer, 1 Penr. 
& W. 492. 

Tex.—Tlppit V. Nettleton, ClvA^pp., 
100 S.W.2d 409. 

BeUn^ulshmeiLt of dower 
Where the contract provided that 
the vendor should execute a deed 
when he obtained his wife’s relin¬ 
quishment of dower, and the wife 
afterward died without bavin; exe¬ 
cuted the relinquishment, and the 
vendor failed to execute the deed. It 
was held that the purchaser’a cause 
of action to recover back the pur¬ 
chase money accrued on the death 
of the wife, and the statute then be¬ 
gan to run; and this is true not- 
withstandin; the purchaser was i£r- 
norant of the wife’s death and resid¬ 
ed In another state.—^Eavenagh v. 
Weedon, 1 Ala. 281—^87 C.J. p 858 
note 25. 

41. Ey.—^Back v. Back’s Adm’r, 185 
S.W.2d 911, 281 Ey. 282. 

Vt.—Graham v. Chandler, 88 Vt. 559. 


XdmltatloBa heia not to have ma. 
Ean.—^Bergsten v. Bnekson, 113 P. 
2d 610, 164 Ean. 349. 

48. Miss.—Ckwpus Jiizls died In 
Milam V. Paxton, 184 So. 171, 172, 
li60 Miss. 662. 

87 C.J. p 859 note 26. 

43. Ey.—^Elliott v. Walker, 140 S. 
W. 61, 146 Ey. 71. 

Miss.—Corpus Juris cited in Milam v. 
Paxton, 184 So. 171, 172, 160 Miss. 
662. 

44. Masa—Barnes v. Savage, 14 
Mass. 425. 

87 aJ. p 969 note 84 [d] (2). 

45. Establishment of rights on pro- 
bate of will 

A tenant’s cause of action for re¬ 
covery of payments made under mis¬ 
taken belief that taxes on income 
from leased property, for the amount 
of which tenant was liable under 
lease, were paid for periods subse¬ 
quent to landlord’s death, whereas 
legatees, being charitable corpora^ 
tions, were exempt from such taxes, 
did not cLccrue, so as to start running 
of six-year Ihnitation, until admis¬ 
sion of landlord’s will to probate es¬ 
tablishing legatees’ right to income. 
—Wendel Foundation v. Moredall 
Realty Corporation, 29 N,y.S.2d 451, 
176 Misc. 1606. 

46. U.S.—Loughman v. Town of 
Pelham. aOAJT.T., 126 F.2d 714. 

Ey.—^Robertson v. Jefferson County, 
266 S.W. 27, 205 Ey. 479. 

Mass.—State Nat. Bank of Lynn v. 
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Beacon Trust Co., 16>6 N.m '887, 267 
Mass. 855. 

Pa—^Perkins v. Philadelphia Nat. 

Bank, 19 PaDist. & Co. 476. 

87 O J. p 869 note 29. 

Ezzoneous deduofeLons 
Where railroad company presents 
its bills for transportation and they 
are paid by government’s disbursing 
officer, and because of such payments 
erroneous deductions are made from 
other bills of said company present¬ 
ed for payment, statute of limits^ 
tions does not begin to run until 
such deductions are made.—Wabash 
Ry. Co. V. TJ. S., 6Sf CtCl. 322, af¬ 
firmed T7. S. ▼. St GLiOUis, S. F. & T. 
R. Co., 46 S.Ct 182. 270 US. 1, 70 
UBd. 495. 

47. Ey.—Eilburn v. Pierson, 169 S. 
W 2d 1326, 298 Ey. 480. 

Pate of contract 

An action for payment made un¬ 
der a mistake does not accrue at the 
date of the execution of the contract 
under which the payment was made. 
—^Morris v. McDonald, 245 S.W. 908, 
196 Ey. 716—37 C.J. p 859 note 80. 

48. Pa.—Johnson v. Rutherford, 10 
Pa 455. 

37 C.J. p 859 note 86. 

49. Ey.—^Robertson v. Jefferson 

County, 266 S.W. 27, 205 Ey. 479. 
The reason for the mXe is that 

the county could have instituted an 
action for the cancellation or ref¬ 
ormation of the warrant at any time 
after its issuance and that the ao- > 
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held that a demand for successive overpayments is 
a single demand within the statute of limitations.^^ 

Generally no demand is necessary to set the stat¬ 
ute of limitations in motion but where it is held 
that an action for the return of a payment made 
under mutual mistake cannot be maintained until 
defendant has been appnsed of the mistake and 
a demand made on him for its return the statute of 
limitations will not begin to run until then.®^ 

While under statutes the cause of action accrues^ 
and the statute begins to run, only when the mis¬ 
take is discovered,®® it is generally held that the 
cause of action does not accrue at the date when 
the mistake is discovered®^ unless plaintiff had no 
means of learning the facts and could not by dili¬ 
gent effort have ascertained them.®® 

The running of statutes of limitation in cases 
where relief is sought on the ground of mistake 
generally is considered infra § 198. 

Overpayments to creditors or legatees. Where 
a personal representative makes overpayments to a 
creditor through mistake superinduced by the fraud 
of the latter, the statute does not commence to run 
against a right to recover the overpayment until 
the date when the payment is made.®® So also the 
statute runs against a cause of action for money 


paid a legatee in excess of his legacy by mistake 
from the date of payment and not from the date 
of settling the executor's final account.®*^ However, 
if a creditor has been paid his claim in full, under 
an honest belief that the estate is solvent, and the 
estate is subsequently declared insolvent and divi¬ 
dends ordered to be paid from all the assets then 
available, the statute of limitations commences to 
run in an action to recover the excess from the 
date when the dividend was ordered.®® 

§ 160. —- Money Paid to Defendant’s Use 

a. In general 

b. By sureties and parties to commercial 

paper 

c. Contribution 

a. In General 

Generally, where a person Is obliged to pay money 
for which another is liable, or pays it at the other's 
request, hla right of action to recover It accrues, and 
the statute runs, from the time of payment. 

As a general rule, to which there may be ex¬ 
ceptions,®® where a person is obliged to pay money 
for which another is liable, or pays it at the other's 
request, his right of action to recover it from the 
latter accrues, and the statute of limitations runs, 
from the time of payment®® or from the time when 


lion to recover the excess payment 
IS based on the same transaction as 
aji action for cancellation or ref¬ 
ormation; end It Is a general rule 
that, where two rights of action ex¬ 
ist for the same transaction, the 
remedies accruing at different times, 
the statute begins to run from the 
time the right to pursue the earlier 
remedy accrued.—^Robertson v. Jeff¬ 
erson County, supra. 

50. Mo.—^Roberts v. Neale, 114 S.W. 

1120, 134 Mo.App. >612. 

37 C.J. p 859 note 34. 

61. U.S.—Corpus Juris olted lu 
Pettibone v. Cook County, Minne¬ 
sota. C O.A.Minn., 120 F 2d 8i50, 854. 
37 C J. p 8o9 note 33. 

Demand as condition precedent to 
maintenance of action for recov¬ 
ery of money paad under mistake 
see the C J.S. title Money Received 
8 28, also 41 C.J. p B>8 notes 6-11. 
52. N.T.—Wyckoff v. Curtis. 27 N. 
T.S. 1012. 7 Misc. 444, reversed on 
other grounds Riker v. Curtis. 80 
N.Y.'S. 940. 10 Mlsc 125. 

Pa —Gitt V Borough of Hanover, 
Com.Pl.. 65 York (Leg.Rec. 13. 

63. Kan.—^Nicholson v. Nicholson, 
146 P. 340. *94 Kan. 153. 

37 C.J. p 859 note 31 [a]. 

64. Minn.—Weston v. Jones, 199 N. 
W. 431, 169 Minn I82. 

87 C.J. p >859 note 81. 


Xfe ham been held otherwise la. equity 
Tex.—Fmerson v. Navarro, <31 Tex 
834. 98 AmD. 634. 

55. Pa —^Perkins v. Philadelphia 
Nat Bank, 19 PaDlst & Co. 475. 

56. Miss.—Gamble v. EUcks, 27 
Miss. 781. 

57. Pa.—Appeal of Montgomery, 92 
Pa. 202, 37 Am R. 670. 

24 C.J. p 778 note 27. 

Running of statutes of limitation as 
to overpayments to legatees gen¬ 
erally see Fxecutors and Admin¬ 
istrators 8 605. 

53, Mass.—^Richards v. Nightingale, 
9 Allen 149—Walker v. Biradley, 8 
Pick. 261. 

59. Ga.—^Benton v. Roberts, 63 Ga. 
'672. 

37 C.J. p 860 note 40. 

ElablUty determined prior to pay¬ 
ment 

Corporation’s action against stock¬ 
holder for contribution toward pay¬ 
ment of taxes due and unpaid when 
corporate assets and surplus were 
divided among stockholders was 
barred by four-year statute of limi¬ 
tations unless commenced within 
four years after corporation discov¬ 
ered delinquent taxes were unpaid 
and made demand on stockholder for 
refund of his proportionate share 
thereof, since cause of action ac¬ 
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crued on such discovery and demand 
and not when corporation paid the 
taxes.—^Petty & Riddle, Inc., v. liunt, 
138 P.2d >648, 104 Utah 130. 
Advances by flduclaxy; iwoesBlty of 
aooouiLt 

Where the fiduciary of an estate, 
who Is also the sole life tenant, ad¬ 
vances her own funds to pay debts 
of the estate or for the purpose of 
exercising slock subscription rights, 
the statute of limitations does not 
begin to run against her claim for 
reimbursement until she has stated 
an account.—^In re Pancoast’s Bstate. 
43 Pa.Dist & €o. 10'7. 

60. Ark.—^Lincoln Nat. Life Ins. Co. 

V. Huff, 197 S.W.2d 927. 

Mo.—Nulsen v. National Pigments A 
Chemical Co., 145 S.W.2d 410, 346 
Mo. 1246. 

N.J.—Corpus Juris cited In. Broad 
Street Nat. Bank v. Holden, 156 A. 
827, 823, 109 N.J.Hq. 2'53. 

N.Y—^Haimes v. Schonwit, 62 N.Y.S 
2d 272, 268 App.Dlv. 652, reargu¬ 
ment denied <53 N.Y S 2d 470, 269 
App.Dlv. 6*67, affirmed 64 N.E.2d 
283, 295 N.Y. 577. 

Wash.—Corpus Juris cited in Ditl- 
mar v. Frye A Co., 93 P.2d 717, 
719, 200 Wash. 467. 

37 C.J. p '860 note 41. 

Quasi contracts of indemnity see su¬ 
pra 8 141. 
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plaintifFs liability is ascertained and fixed if he 
could not legally commence an action until then.^^ 
It has been held, however, that a right of action 
to recover money paid to defendant’s use does not 
accrue and the statute does not begin to run until 
the time when defendant avails himself of the bene¬ 
fit of the payment, for until then no implied prom¬ 
ise to repay can be said to arise.®^ 

Where several payments are made to discharge 
obligations for which another is primarily liable, a 
separate cause of action accrues when each payment 
is made, and the statute as to each cause of action 
nins from the date of the particular payment.®^ 
Where, however, the several payments are made in 
discharge of an entire and continuing obligation of 
defendant, the statute of limitations does not begin 
to run imtil the obligation is terminated.®^ It has 
been held that the duty of a father to support his 
minor child, and his quasi-contractual obligation to 
compensate others who, in his default, expend mon¬ 
ey to support the diild, is an entire and continuing 
obligation, so that the statute of limitations will 
not begin to run, on an action to recover for ex¬ 
penditures for the support of the child, until the 
child reaches his majority or the obligation other¬ 
wise terminates;®® but it has also been held that a 
separate cause of action accrues for each expendi¬ 
ture, and the statute of limitations begins to run 
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with reject thereto from the date of each separate 
esqpenditure.®® 

b. By Sureties and Parties to Oonunerdal Pa¬ 
per 

with respect to the right of action of a surety to 
recover reimbursement from his principal, the statute 
of limitations begins to run from the time the surety 
pays the debt. 

Since the right of action of a surety to recover 
reimbursement from his principal generally accrues 
when the surety pays the debt, as discussed in the 
CJ.S. title Principal and Surety § 301, also SO 
CJ. p 243 note 7, the statute begins to run from 
that time,®^ and not from the time of the rendi¬ 
tion of judgment against the surety.®® The general 
principle that the statute runs from the date of pay¬ 
ment applies to partial payments,®® for separate 
actions may be brought to recover for each in¬ 
stallment paid,7® but not, it has been held, until 
notice of payment.'^i If, however, a surety on a 
promissory note pays the note before it falls due, his 
cause of action against his principal accrues and 
the statute begins to run at the date of the maturity 
of the note, not at the date of payment^® 

Payment by indorsers and accommodation parties 
to negotiable instruments is strongly analogous to 
payment by sureties.*'^® Thus, where an accommo¬ 
dation maker of a note pays the amount thereof to 
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MrtlcnlBV aotioiifl lidld wLtlila, nOe 
Cal—^Braadtjen & Elugc ▼. Fincher, 
111 P.2d 979, 44 Cal.App.2d Supp. 
>939. 

La.—Carey Cooney, App., 163 So. 

674. 

37 C.J. p 860 note 41 [a]. 

61, Me.—^Veazle v. Penobscot R. Co, 
49 Me, 119. 

62. Tez.—American Fxchanxe Nat. 
Bank of Dallas v. Seeley, Civ. 
App, 89 S.W.2d 929, error dis¬ 
missed. 

87 C.J. p 660 note 44. 

Surrender of possession of property 
Plaintiff remaininer in possession 
of premises In hope of obtaamng: 
agreed lease, right of action for mon¬ 
ey expended under agreement for re¬ 
pairs accrued on surrendering pos¬ 
session.—^Farmer v. Best, 224 N.W. 
399, 246 Mich. 484. 

ea Fan.—Clay County v. Streeter, 
43 P. 985, 2 Ean.App. 498. 

27 C.J. p 860 note 43. 

64h Minn—Knutson v. Haugen, 254 
N.W. 464, 191 Minn. 420. 

Accrual of actions on continuing con¬ 
tracts generally see supra S§ 151- 
154. 

66, Cal.—Gaskins v. Security-First 
Nat. Bank of (Los Angeles, 86 P.2d 
681, 30 Cal.App.2d 409. 


Minn—Knutson v. Haugen, 264 N. 

W. 464, 191 Minn. 420 
Accrual of actions on contracts for 
support and maintenance see supra 
8 152. 

Action held barred 
Ill.—Opdahl V. Johnson, 28 N.H2d 
308, 306 I11.APP. 146. 

66. Xn New York 

(1) The rule stated in the text has 
been followed.—Haimes v. iSchonwit, 
52 NT.S.2d 272, 268 App.Div. 652, re¬ 
argument denied 63 N.Y.S.2d 470, 269 
AppDlv. 667, affirmed 64 NE.2d 283, 
296 N.T. 677. 

(2) It has also been held, however, 
where divorced mother's second hus¬ 
band made expenditures for support, 
maintenance, and education of child 
and brought action against child's 
father to recover sums expended, 
that statute of limitations did not 
run during time child required sup¬ 
port, but would commence to run 
from time obligation to support ter- 
minated.—^Bloch v. Ballln, 60 N.T.S 
2d 732, reversed on other grounds 51 
N.7 S 2d 753, 268 App.Dlv. 900. 

07. Mo.—Farmers & Mechamcs Sav. 
Bank of Troy v. Jennings, App, 
138 S W 2d 703—^Henneke v. 

Strack, App, 101 S.W 2d 743. 

N.C.—Graeber v. Sides, 66 S.E. 600, 
161 N.a 696. 


Ohio—Second Nat. Bank v. Ameri¬ 
can Bonding Co., 118 N.B 221, 98 
Ohio St. 362. 

Okl.—^Miller v. National Surety Co„ 
14 P.2d 228, 169 Okl. 76. 

Pa.—^Bishoff V. Fehl, 29 A.2d 58, 646 
Pa 639, 143 AL.R. 1058. 

S.C.—^National Surety Co. r, Carsten, 
156 S.F 336, 159 S.O. 222. 

37 C J. p 860 note 47. 

Idanltatioas held not to have run 
CaL—^U. S. Fidelity & Guaranty Co. 
V. Smith, 275 P. 678, 97 Cal.App. 
492. 

N.T.—In re Hayes' Will, 232 N.T.S. 
147, 224 App.Div. 634, reversed on 
other grounds 169 N.X]. 120, 252 
N.T. 148. 

6& Ohio—Williams v. WilllamB, 5 
Ohio 444. 

37 C.J. p 861 note 48. 

69. Kan.—^Leslie v. Compton, 172 P. 

1016, 103 Kan. 92, L R.A.1918F 706. 
37 C J. p 861 note 63. 

7a Md —^Bullock v. Campbell, 9 
Gill 182. 

71. Ohio—Williams v. Wllhams, 6 
Ohio 444 

37 C.J. p 861 note 56. 

78. Mass.—Tilotson v. Bose, 11 
Mete. 299. 

73. 6.C—^McCrady v. Jones, 22 S.B. 
414, 44 S.C. 406. 
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a bona fide holder and seeks reimbursement from 
the paj^ee^^ or from a comaker,^® or where an in¬ 
dorser or guarantor of a note has been compelled 
to pay it and seeks reimbursement from the maker 
or prior indorsers,^® the cause of action accrues, 
and the statute begins to run, at the date when the 
payment is made, and not at the maturity of the 
instrument. Where an accommodation party to a 
note has given collateral for its payment, which 
collateral is sold, his claim for reimbursement ac¬ 
crues, and the statute begins to run, from the time 
of such sale, and not from the date of the note.^7 

The giving of a promissory note by a surety or 
accommodation indorser, if accepted by the creditor 
in full satisfaction of the debt, operates as payment 
so that the cause of action against the principal ac¬ 
crues, and the statute begins to run, at the date of 
the execution of the note, not at the date when it 
is actually paid;*^* but the contrary has also been 
hdd where the note is given and received, not in 
satisfaction of the debt, but merely to extend the 
time of payment by the surety.79 Where the surety 
on a secured note purchased the note and mortgage 
during foreclosure proceedings, and was made a 
party, as his right was not that of reimbursement 
under the doctrine of subrogation, but to foreclose 


the original trust deed and collect the entire debt 
a new cause of action did not accrue to him whidb 
was subject to the statute of limitations applicable 
to that cause of action.*® 

c. Contribution 

A cause of action by one or more of several per¬ 
sons Jointly liable on an obligation to recover contribu¬ 
tion from the others accrues, and the statute of lim¬ 
itations begins to run, when the piaintiff or piaintiffs 
pay the obligation or more than his or their share of it. 

As a general rule a cause of action by one or 
more of several persons jointly liable on an obli¬ 
gation to recover contribution from the others ac¬ 
crues, and the statute of limitations begins to run, 
when, and only when, plaintiff or plaintiffs pay the 
obligation or more than his or their share of it*! 
However, if the money advanced is not to be paid 
until some definite future time, no cause of action 
for contribution accrues until such time;** and, 
where the liability of certain persons to contribu¬ 
tion cannot be ascertained until the occurrence of 
a certain event in the future, the statute of limita¬ 
tions does not begin to run on payment, but on 
the occurrence of the event.** Whete the claim 
for contribution involves a question of a settlement 
of an account, the statute does not begin to run 
until the account is settled.*^ 


74. Cal.—^Pleasant v. Samuels, 46 P. 

998, 114 Gal 84 

<37 CJ. p 861 note 50. 

75. Wash.—^Holland v TJosevigr, 186 

P. 817, 109 Wash. 142. 

70. Kan.—^Leslie v. Compton, 172 P- 

1015, 108 Kan. 92, L.R.A.1918F 70'6. 
37 C J p 861 note 62. 

Xa PexuBsylvaiila 

(1) The rule stated In the text has 
been followed, and it has beezi held 
that a payee accommodation indors¬ 
er of note who has been forced to 
pay note has a right of action 
against the maker of the note on an 
'‘implied contract of indemnity,*' and 
may sue maker on such Implied con¬ 
tract within six years after payment 
of note by indorser, although action 
on note may be barred because more 
than SIX years have elapsed since 
maturity of note.—^BlshoflC v. IFehl, 29 
A 2d 68, 345 Pa. 539, 148 A.!L.B 105'8 

(2) However, it has also been held 
that the payee and indorser of a 
promissory note, who indorsed it for 
the accommodation of the maker, and 
without an,y consideration between 
them and who afterward was com¬ 
pelled to pay the amount to the 
holder, cannot recover from the mak¬ 
er on any of the money counts in in¬ 
debitatus assumpsit, but must sue 
on the note; and if more than six 
years have elapsed between the time 
at which the note fell due and the 
commencement of the action he can¬ 


not recover although he may have 

paid the amount to the holder within 

SIX years.—Kennedy v. Carpenter, 2 

Whart. 244. 

77. TJ.S.—^In re Neiman Hardware 
Co., D.C.Pa., 37 F.Supp. 868. 

78. N.T.—^Rodman t. Hedden, 10 
Wend. 499 

87 C.J. p 861 note 57. 

79. Vt—Norton v. Hall, 41 Vt. 471, 

87 C.J. p 862 note '58. 

80. Ill.—Walker v. Chicago, M. & N. 
R. Co., 116 N.B. 659, 277 Ill. 461. 

81. Colo.—^Davison v. Tucker, 60 P. 
2d 541, <97 Colo. 437. 

Ga.—Powell v. Powell, 166 S.B. 677, 
171 Ga. 840. 

Iowa.—In re Lunt’s Trust, 24 NW. 
2d 467—Daniel v. Best, 279 N.W. 
874, 224 Iowa 1348. 

Kan.—^Masheter v. Lanntng, 100 P 2d 
082, 151 Kan 604. 

Okl—Wilson V. Crutcher, 56 P.2d 
416, 176 Okl. 481. 

Tex—^Huggins v. Johnston, CivApp, 
3 S.W.2d 937, afilrmed 35 S W.2d 
688, 120 Tex. 21—^Barton v. Farm¬ 
ers' State Bank of Bertram, Oiv. 
App., 263 SW. 1098, reversed on 
other grounds, Com»A.pp., 276 S.W 
177. 

Commencement of running of stat¬ 
utes of limitation as to actions for 
contribution generally see Contrib¬ 
ution S 1*3 bb 


Oontrilmtlon between, ootenaats 
Iowa.—^Lawrence v. Melvm, 211 N.W, 
410, 202 Iowa >866. 

Aotloa by Joint tort-feasor In. ad- 
mlxalty for contribution did not ac¬ 
crue until payment of Judgment re¬ 
covered by person injured.—New 
York & Porto Rico S. S. Co. of New 
York V. Lee's Lighters, D.C.N.Y., 48 
F.2d 872. 

88. Tex.—Jarvis v. Matson, 113 S. 
W. 326, 62 Tex.Civ.A<pp. 170. 

83. Cal.—Stockwell v. New York 
Mut. Life Ins. Co., 7>3 P. 833, 140 
Cal. 198, 98 Am.S.R. 25. 

OontxlbiLtlon between benelLolaxles of 
polioy 

Against a claim for contribution 
by one of the beneficiaries of a life 
policy who has paid premiums, 
against other beneficiaries entitled to 
share in the proceeds, the statute of 
limitations begins to run only from 
the death of Insured.—Stockwell v. 
New York Mut. Life Ins. Co, supra. 

84. Tex.—^Tapp v. Tapp, Civ-App., 
184 S.W.2d 683. 

Adjustment of equities between teib. 
ants In oonunon 

The two-year and four-year stat¬ 
utes of limitation were inapplicable, 
in suit for partition and adjustment 
of equiLies between tenants in com¬ 
mon, as bar to recovery by tenant 
for expenditures in discharge of me¬ 
chanic's lien and for last illness and 
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As between sureties. As discussed in the CJ.S. 
title Principal and Surety § 364, also SO CJ. p 294 
note 24-p 295 note 35, a surety's cause of action to 
recover contribution from a cosurety accrues, and 
the statute of limitations begins to run, 85 when, and 
only when, the surety pays the debt or more than 
his proportionate share thereof, regardless of the 
time when the debt was contracted or fell due,*® 
although there is also some authority to the con¬ 
trary,*7 or of the time when judgment was ren¬ 
dered against the surety,** If the surety makes 
partial payments in excess of his proportionate lia¬ 
bility, the statute runs as to each payment from the 
time it is made.** 

As between joint indorsers or makers of notes. 
The general rule applies to contribution between 
joint indorsers** or joint makers*^ of a note; and 
the statute does not begin to run at the date of the 
maturity of the note where the maturity date was 
prior to payment.** However, where one of the 
makers of a note voluntarily paid the note before 
its maturity and not at the request of his comakers, 
the cause of action against his comakers for con¬ 
tribution accrues, and the statute begins to run, at 
the date of the maturity of the note.** 

As between partners a right of action by one 
against the other for contribution does not, as a 
matter of law, arise on payment of the joint ob¬ 
ligation, but may depend on other circumstances. 


such as accounting and settlement between the part¬ 
ners.*^ Where a surviving partner, in the course 
of a foreclosure of a mortgage held by him as sur¬ 
vivor, makes disbursements that are called for by 
the exigencies of the litigation, a cause of action 
for contribution does not at once arise against the 
estate of the deceased partners for the immediate 
repayment of a proportionate amount of each dis¬ 
bursement thus made.*® Where the administrator 
of a deceased partner pays certain debtedness of 
the firm, limitations do not begin to run against 
his right to contribution until payment.*® 

§ 161. Neglect of Duty Arising from Con¬ 
tract 

In cases of negligent performance of a contract or 
neglect of a duty imposed by contract, the cause of 
action accrues, and the statute begins to run, from 
the time of the breach or neglect. 

In cases of negligent performance of a contract 
or neglect of some duty imposed by contract, the 
cause of action accrues, and the statute begins to 
run, from the time of the breach or neglect, not 
from the time when consequential damages result 
or become ascertained, for the cause of action is 
founded on the breach of duty, not on the conse¬ 
quential damage, and the subsequent accrual or as- 
certamment of such damage gives no new cause of 
action.*^ Thus, in an action against a bank for 
its neglect or default in making collections, the stat- 


hunal of deceased from whom prop¬ 
erty had been inherited—^Tapp v. 
Tapp, supra. 

85. U.S.—Apple V. Owens. C.C.A. 
Tex.. 48 F.2d 807. 

—^Drummond v. Drummond, 168 
So. 428. 232 Ala. 401. 

Ark—^Penningrton v. Karcher. 286 S 
W. 969, 171 Ark. 828. 

Iowa.—Corpus Juris died la In re 
Lunt’s Trust, 24 N.W-2d 467, 469. 
Ey —^Vansant's Ex'x v. Gardner's 
Bx’x, 42 iS.W.2d 800, 240 Ky. 31». 
Mo.—^Farmers & Mechanics Sav. 
Bank of Troy v. Jennings. App, 
138 S.W.2d 703—^Henneke v. 
Strack, App., 101 S.’W.Sd 748. 

Nev.—Stephens v. McCormack, 263 
P. 774, '50 Nev. 3'88. 

N.T—Hard v. Mingrle, 99 N.H 642, 
206 N.T. 179, 42 L.R.A.,N.S.. 1131. 
N.C—Lancaster v. Stanfleld. 1<32 S. 

B 21, 191 N.a 840. 

37 C.J. p 862 note 62 

86. Me.—Crosby v. wyatt, 28 Me. 
166. 

37 C.J. p 862 note 63. 

87. Ga.—^Train v. Bmerson, 80 S.EI 
654, 141 Ga 96, 49 L.R.A.,N.S., 960. 

87 C.J. p 862 note 64. 

88. Tenn.—^Reeves v. Pulliam, 9 
Baxt 163. 

37 C.J. p 868 note 66. 


as. Wis.—^BushneJl v. Bushnell, 46 
N.W. 442, 77 Wis. 486, 9 L.RA. 
411. 

37 C.J. p 868 note 67. 

90- Cal.—^Bunker v. Osborn, 64 P. 
863, 132 CaJ. 480. 

91. Ark.—Hazel v. Sharum, 82 S.W. 

2d 316, 182 Ark. 5'57. 

Ill.—^Harris v. Buder, 62 N.B2d 181, 
826 1U.APP. 471. 

Where new notes were toJeen for 
orlalmls on which defendant was a 
joint maker, cause of action for con¬ 
tribution accrues, with respect to 
limitations, on payment of new notes 
if merely renewal notes or on issu¬ 
ance of new notes if constituting 
payment of on^^nal notes.—^Lancas¬ 
ter V. Stanfield, 182 S.E. 21. 191 N.C. 
840. 

Bayxnent of note before It Is barred 
When one joint maker of a note 
pays the note before it is barred by 
limitations, the statute begins to run 
against his right to contribution 
from the other joint maker troroL the 
date of such payment.—^Brady v. 
Brady, 78 A. 667, 110 Md. 666. 

98. N.C.—Lancaster v. Stanfield, 182 
S.E. 21, 191 N.C. 840. 

93. Me.—-In re Paradis’ Estate. 186 
A. 672, 134 Me. 338. 
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96. Ga—^Powell v. Powell, 166 SB. 
677, 171 Ga >840. 

95. N.T.—^Preston v. Fitch, 88 N.B. 
77, 137 NT. 41. 

37 C.J. p 868 note 70. 

96. U.S.—re Pangborn, D.C.Mlch.. 
185 F. 673. 

97. U.S.—^Mattison-Greenlee Service 
Corporation v. Culhane, C.C.A.I11., 
103 F.2d 608. 

Tenn—iShaver v. Title Guaranty & 
Trust Co., 48 S.W.2d 212, 168 Tenn. 
232. 

Tex.—U. S. Fidelity & Guaranty Co. 
V. San Diego State Bank, CivApp., 
156 S.W.2d 411, error refused. 

87 C.J. p 8&3 note 73. 

Contract with agent or attorney see 
supra S 135. 

Time of accrual of actions for neg^ 
lect or misconduct of public offi¬ 
cers see infra S 177. 
wrongful acts of corporate dlraotors 
(1) Generally statute begins to 
run on action against directors of 
corporation for malfeasance or non¬ 
feasance from time wrongs were per^ 
petrated. 

Ma—Bates St. Shirt Co. v. Waite, 
156 A. 298, 180 Me. 862. 

N.T.—Hastings v. H. M. Byllesby A 
Co., 40 N.Y.S.2d 307, 2e'5 App.Dlv. 
668, affirmed 67 N.B.2d 787, 293 N. 
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ute of limitations begins to run against the negli¬ 
gent bank from the time of its failure to act,98 the 
gist of the action being negligence or breach of 
duty, and not the consequent injury.^® Where the 
action is based on the breach of an implied under¬ 
taking to use care and skill in the performance of 
services, the form of the action, whether case or 
assumpsit, does not vary the foregoing rule.i A 
line of demarcation exists, however, between ac¬ 
tions based on the violation of some contractual 
right or duty and those based on the invasion of 
some other legal right or brought to recover conse¬ 
quential damages resulting from defendant’s neg¬ 
ligence or wrongdoing independent of any contrac¬ 
tual relationand, as discussed infra § 168, in the 
latter class of cases the right of action accrues and 
the statute begins to run either when plaintiff’s 
legal rights have been violated or when actual 
damage results from defendant’s act, according to 
whether the act of defendant is or is not actionable 
per se. 

Contracts to make abstracts of title. The right 
of action against an attorney or title examiner for 


making a false or incorrect report or abstract of 
title accrues when the examination of the title is 
reported or the abstract delivered, and the statute 
of limitations begins to run at that time, and not 
when the error is discovered or consequential dam¬ 
age results,® although there is also authority to the 
contrary where a statute provides that a cause of 
action for fraud or mistake shall not be deemed to 
have accrued until the discovery by the aggrieved 
party of the facts constituting the fraud or mis- 
take.4 

§ 162. Effect of Taking Security for Debt 

The taking of a pledge, mortgage, or collateral 
security for the payment of a note or other indebted¬ 
ness IS generally held not to prevent the running of 
the statute of limitations against the right of action 
to recover the debt. 

By the weight of authority the taking of a 
pledge or collateral security for the payment of a 
note or other indebtedness does not prevent the 
running of the statute of limitations against the 
right of action to recover the debt.6 The same 
rule has been applied with respect to a note or 


Y. 413—Hastings v. H. M. Byllesby 
& Oo.. 40 KYS.2d 299, 265 App. 
Div. 643, affirmed 57 N.E2d 733, 
293 N.Y. 404, certiorari denied 
Hastings v. Haystone Securities 
Corp, 6*5 S.Ct. '864, 324 X7.S. 860, 89 
UEd. 1417. 

(2) Cause of action against direc¬ 
tors of national bank for losses re¬ 
sulting from breach of statutory and 
common-law duty was held to have 
accrued when bank parted with mon¬ 
ey loaned resulting In losses.— 
Hughes y. Beed, CCAOkl.. 46 F.2d 
43<5. 

(3) Bunmng of statute of limita¬ 
tions agamst cause of action against 
directors for waste or negligence was 
not suspended because of directors’ 
tenure in office as directors—^Lyon 
V. Holton, 14 N'.Y.S.2d 436, 172 Misc. 
31, affirmed 20 N.Y S 2d 1016, 269 
Aro^Div. 877, appeal denied 21 N.Y. 
S 2d 612, 259 App.Div. 107>3, modified 
on other grounds 3'6 N.E.2d 201, 286 
N.Y. 270. 

(4) However, It has also been held 
that limitation statute did not begin 
to run on action against corpora¬ 
tion’s directors for alleged conver¬ 
sion of corporation's money, while 
directors controlled corporation — 
Bates St. Shirt Co. v. Waite, supra. 

Yailuxe to collect conpona 
Action against bank for breach of 
contract to collect coupons arose on 
last day coupons were collectable, 
and limitations commenced from 
such date, and provision commenc¬ 
ing limitation of action from knowl¬ 
edge of fiduciary’s breach was held 


inapplicable to such action—^Bollag 
V. National City Bank of New York, 
232 N.Y.S. 498, 225 App Dlv 218 
XnowlAdge of impropev tzaasfer of 
note 

An action for damages resulting 
from defendant's transfer of plain- 
tifC's note, in violation of defendant's 
contractual duty, whereby plaintiff’s 
defenses to note were cut off, was 
held to have accrued at the time 
plaintiff acquired knowledge of such 
transfer—Whittle v. Harp, 148 S.E. 
922, 40 Ga.App. 132 
98, Tex.—Ooxpru Juris cinoted in 
Behringer v. City Nat. Bank, Oiv. 
App, 296 S.W. 674, 677, 

7 C J. p 621 note 23. 

98, S.C—Sinclair v. State Bank, 33 
S.C.L. 341. 

Tex.—Ooxpfis Juris quoted' In Beh¬ 
ringer V City Nat Bank, Civ.App., 
296 SW. 674, -677. 

1. Neb—Corpus Juris quoted In 
Department of Banking v. McMul¬ 
len, 278 N.W. 661, '565, 134 Neb. 
33i8. 

37 C J. p 816 note 59, p 864 note 74. 
8. Tenn —Corpus Juris quoted in 
Shaver v. Title Guaranty & Trust 
Co. >43 S.W.2d 212, 213, 163 Tenn. 
232. 

37 C.J. p 864 note 76. 

3, Miss—Johnson v. Crisler, 125 So. 
724, 166 Hiss 266 

N.J—Corpus Juris cited in 'Sullivan 

V. Stout, 199 A 1, 4, 120 N.J.Law 
304, 118 AL.B 211 

ND—Commercial Bank of Mott v. 
Adams County Abstract Co., 18 N. 

W. 2d 16, 73 N D 646. 

no 


Okl—Close r. Coates, 102 P,2d 618, 
187 Okl. 315—Freeman v. Wilson, 
231 P. '869, 10'5 Okl 87. 

87 CJ. p 864 note 78—1 CJ. p 370 
notes 86, 87 

Breach of warranty of ooiveotness 
As respects running of statute of 
limitations, attorney's warranty of 
correctness of his work in searching 
title would be broken as soon as 
made—Sullivan v. Stout, 199 A. 1, 
120 N.J.Law 304, 118 A.I..B. 211. 

4b Idaho—^Hillock v. Idaho Title & 
Trust Co, 126 P. 612, 22 Idaho 440, 
42 iL K.A..N S . 178. 

87 C J. p 864 note '80. 

Belief on ground of fraud or mistake 
see supra 8 91. 

5. Cal—^Plack v. Boland, 77 P,2d 
1090, 11 Cal.2d 103 
Tenn.—^Lawman v. Bamett. 177 S.W. 
2d 121. 180 Tenn. 646, 153 A.L.B 
772. 

87 C.J. p 864 notes 82, 83. 

Effect of collateral security on: 
Accrual of cause of action general¬ 
ly see Actions 8 124 f. 
Application of statutes of limita¬ 
tion generally see supra 8 61 * 
Action for defleienoy 

(1) Provision in note by which 
maker promised to pay deficiency 
after sale of collateral could not op¬ 
erate as promise to pay made at time 
deficiency was determined, so as to 
toll period of limitation, since had it 
been intended that statute of limi¬ 
tation should not apply in its cus¬ 
tomary sense, express language 
would have been used by parties.— 
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bond secured by a mortgage.® However, where se¬ 
curities are given and accepted as a conditional pay¬ 
ment of the debt, the right of action on the debt is 
thereby suspended during their currency, and the 
statute does not runj The giving of a demand note 
as security for the performance of a contract does 
not accelerate the running of the statute on the 
contract, although a different result would follow 
if the note were accepted as performance.® 

In Louisiana, if a debtor gives something in 
pledge to the creditor to secure the payment of the 
debt, prescription does not run against the debt as 
long as the creditor continues in possession of the 
pledge.® The reason tmderlying this rule is that 
the pledge is a standing or continuous acknowledg¬ 
ment on the part of the debtor of his indebtedness.^® 

§ 163. Accounts 

The statutes of llmltatton begin to run on actions 
of account from the time the cause of action becomes 
vested and enforceable. 

With respect to actions of account the statutes 
of limitation begin to run from the time the cause 
of action becomes vested and enforceable, and not 
from the time when the promise on which the cause 
of action is based was made.^^ 


The various kinds of accounts are defined in 1 
CJ.S. p 574 note 79-p 575 note 11. The accrual of 
causes of action in suits for an accounting is con¬ 
sidered supra § 124. 

Recording of account for work done for public 
authority. Under a statute providing that when 
one, who has furnished material for the authority 
having the work done, files and records his ac¬ 
count showing the amount due him, any payments 
made thereafter by the authority without deduct¬ 
ing the amount claimed shall make said authority 
liable for the amount of such claim, an action on 
such claim accrues when the authority makes such 
payment without deducting the claim.!® 

§ 164. -Open Book Account 

Except where open book accounts are regarded as 
on the same footing as mutual, open, and current ac¬ 
counts, In actions on open book accounts the statute 
of limitations generally runs as to each Item from the 
date of such Item, 

In general, with respect to actions to recover for 
items contained in an open book account, as dis¬ 
tinguished from mutual accounts current, which 
are considered infra § 165, the statute of limitations 
begins to run as to each item from the date of such 
item, so that a subsequent entry cannot affect an 


Zaks V. Ellliott, C.O.A.S.C., 106 F.Sd 
425—87 C.J. V 864 note 83 [a] (2). 

(2) Action for deficiency on note, 
brought more than three years after 
sale of property under trust deed 
requiring holder to exhaust security 
first and more than four years after 
election to declare entire amount due 
and exercise power of sale, was 
barred where about six months were 
consumed In making sale, since 
cause of action accrued at time of 
election, and parties must have im¬ 
pliedly agreed that statutory period 
be shortened by time consumed in 
making sale.—^Hamaker v. Williams, 
70 P.2d 978, 22 GalApp2d 256. 

(8) Action for deficiency on deed 
of trust notes filed more than three 
years ci.fter maturity, but less than 
three years after date of foreclosure 
and application of proceeds was 
barred by three-year statute; end 
statute authorizing entry of deficien¬ 
cy judgments on deed of trust notes, 
limited in terms to applications for 
such relief in judicial proceedings 
for foreclosure, did not extend time 
for bringing an independent action to 
enforce personal liability after fore¬ 
closure by nonjudicial sale —^Hoff¬ 
man V. Sheahin, 121 F.2d 861, 73 App. 
D.C. 374. • 

e. Miss.—Market v Plant, 1 Go. 250. 
37 C J. p 866 note 86. 


Bight to deficiency judgment when 
debt barred by limitations see su¬ 
pra S 9. 

Fact that mortgage was not barred 
by statute of limitations govermng 
mortgages, due to filing of renewal 
affidavit, did not prevent debt se¬ 
cured from being barred by general 
statute of limitations.—^Rieckhofl v. 
Woodhull, 75 P.2d >56, 106 Mont. 22. 

7. Va.—Davis v. Davis, 61 SB. 216, 
104 Va. 65. 

87 €.J. p 865 note 86. 

a Iowa.—Bonbrlght v. Bonbright, 
98 N.W. 784, 123 Iowa 805. 

9. La—^Flrst Nat. Bank Bldg. Co. v. 
Dickson & Denny, 21 So 2d 226, 207 
La. 298—Standard Homestead 
Ass’n V. Horvath, 17 So.2d 811, 205 
La 520, appeal dismissed 65 S.Ct 
63, 323 U.S. >666, 89 LBd. 542— 
Pelican (State Bank v Bogle, 12 So. 
2d 793, 202 La. 721—Shepard Real¬ 
ty Go. V. United Shoe Stores Go, 
190 So. 883, 193 La 211—Recon¬ 
struction Finance Corporation v. 
Holloway, 186 So. 35, 191 La. 688— 
Parlor City Lumber Co. v. Sandel, 
179 So. 464, 189 La. 892—Bank of 
Shdell V. Cause, 102 So. 93, 157 La.'j 
128—^Tate v. Tate, App., 12 So.2d 
506, rehearing demed 13 So.2d 81— 
Amite Bank & Trust Co. v. iS^eld, 
App., 141 So. 493. 

87 CJ. P 864 note 83 [b]. 

Ill 


Partlciaar transactions held wlthla. 
rule 

La—^Liberty Homestead v. Pasgua, 
181 So. 801, 190 Leu 25—Recon¬ 
struction Finance Corporation v. 
Holloway, 186 So. 35, 191 La. ffSS. 
Parfelcnlar traasaotlons held not 
within rule 

La—Shepard Realty Qo. v. United 
Shoe Stores Co, 190 So. 8'8i3, 193 
La. 211—^Ives v. Henderson, 126 So. 
212, 169 Leu (844—^ETarrnbeusher v. 
Levy, w4pp., 180 So. 254. 

la iLeu—Pelican State Bank v. Bo¬ 
gle. 12 So 2d 793, 202 Leu 721— 
Liberty Homestead v. Pasqueu 181 
So. 801, 190 Leu 26—^Parlor City 
Lumber Go. v. Sandel, 179 So. 4i64, 
189 Leu 392—^Feurnbacher v. Levy, 
App., 180 So. 254. 

IL Md—Vincent v. Palmer, 19 A.2d 
183, 179 Md. 865. 

Aoomal on disoonnt date 
Where price of materlea sold on 
open account was subject to discount 
if pead by middle of following month, 
three-yeax prescription ran from that 
time and not from first of following 
month when, by seller's custom, 
price became due.—^Madison Lumber 
Co. V. Bstrade. La.App., 141 So. 481. 
12. Leu—^Bogue-Chitto Gravel Co. v. 
Police Jury of Paxish of La- 
fourche^ 122 So. 505, 11 La.App. 

I 246. 
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action for a prior item It has been held that 
payment made and entered on such account tolls 
the statute of limitations.^^ xhe distinction be¬ 
tween a mutual open account, discussed infra § 
165, and a simple open account is that in the for¬ 
mer case the bar of the statute of limitations does 
not begin to run until the date of the last item, 
while in the latter the statute begins to run from 
the date of each partiailar item-^S in some ju¬ 
risdictions an open book account is regarded as on 
the same footing as a mutual, open, and current ac- 
count,^^ and it has been held that the statute of 
limitations begins to run on an open book account 
from the date of the last item.i7 Moreover, where 
accounts separately kept in fact comprise one com¬ 
plete account, it is immaterial that the accounts 
were so kept^* or that each account was made the 
basis of a separate cause of action.^® 

Cessation of dealings for statutory period. It 
has been held that, since a book account means 
the entire account between parties at the time the 
action is commenced, it is immaterial that there 
may have been a lapse of more than the statutory 
period between some of the items.^O 


§ 165. -Mutual Accounts Current 

a. General rules 

b. Necessity for mutuality 

c. Necessity for continuity 

d. Manner of keeping account 

a. General Rules 

As a general rule, where there Is a mutual, open, 
and current account, the cause of action to recover the 
balance accrues, and the statute of limitations begins 
to run, at the date of the last item; and if the last 
Item Is not barred It draws to Itself all the other Items, 
which become barred only when the statute has run 
against the last item. 

It is the general rule, either by judicial construc¬ 
tion of the general statutes of limitation or under 
statutes expressly so providing, that where there is 
a mutual, open, and current account consisting of 
reciprocal demands the cause of action to recover 
the balance is deemed to accrue at the date of the 
last item proved, and the statute of limitations runs 
from that time, so that, if the last item on either 
side of the account is not barred, it “draws to itself 
all the other items” which will become barred only 


13. Conn.—-Weadon v. iFirst Nat 
Bank & Trust Co, 29 A«2d 779, 129 
Conn 641. 

Ga—^Murray v. iLisrhtsey, 197 S,B. 
870, >58 GaApp 100—^Farmers' 

Hardware & Furniture, Co. v. 
Amos, 173 SH. 872, 48 Ga.App. 818 
Ill.—^Tucker v Tucker, 45 N H 2d 
65^, 816 IllApp. 671. 

La.—Blhndg’e-Atklns Corporations v. 
City of Alexandria, App, 178 So. 
673—Deluxe Filling- Station y. Mee, 
App, 162 So 784—Michelin Tire 
Co. y. Delcourt, App, 150 So. 308. 
Okl—Pitts V. Walker, 106 P.2a 760, 
188 Okl. 17 ^ 

Period of limitations applicable to 
actions on open book accounts see 
supra S 72. 

Particular accounts kSld -wltUu role 

(1) An account showing dates of 
labor done for, and materials fur¬ 
nished to, deceased in repairing 
buildings and the dates of credits — 
RatlifC V. Silyey, 3 So.2d 328, 30 Ala. 
APP- 228. 

(2) An account for services ren¬ 
dered by a physician.—^Pankau y. 
Boyer, 8 N.W.2d 634, 141 Neb 810. 
AppUoatloa of payments 

(1) In jurisdictions where it is 
held that a payment on an account, 
made without a stipulation as to how 
it is to be CLppUed, is presumed to 
have been applied to the oldest 
items, a suit on open account is not 
barred by linutations because item¬ 
ized account showed some purchases 
over four years before suit, where 
also showing general credit for more 
than such items. 


Ga.—Farmers’ Hardware & £B\iml- 
ture Co. v. Amos, 173 SH. 872, 48 
Ga.App. 818—Smith v Dalton Ice 
Co. 165 S H. 144, 46 Ga.App 447— 
Rich V. Belcher, 158 SH. 64'3, 43 
Ga.App. 377-r-Hobbs y. Crawford & 
Maxwell, 62 IS.1I. 167, 4 Ga.App. 
686 . 

La.—Lucas y. Geo M. Cox of Tenn., 
172 So. 1<53, 186 La. 2>63. 

(2) Application of payment to 

items of current account generally 

see the C.J.S. title Payment § '59, also 

48 C^JT. p 649 note 63-p 650 note 60. 

14. Neb.—^Pankau v. Boyer, 3 N.W. 
2d 634, 141 Neb. 310 

Okl —^Electric Supply Co, y. Garland, 
105 P.2d 758, 168 Okl. 21. 

37 C J. p >866 notes -90 [a], 91. 

Effect of payment generally see in¬ 
fra 5S 321-839. 

16. Okl —Sharp y. Miller, 221 P. 
747, 94 Okl. 217. 

16. Cal.—Gardner y. Rutherford, 136 
P.2d 48, '67 CaLApp 2d 1874—^Egan 
y. Bishop, 47 P.2d 500, 8 Cal App. 
2d 119—Bailey y. Hoffman, 278 P. 
498, 99 Cal.App. 347. 

87 G.Jr. p 866 note 92. 

17. Cal.—Gardner y. Rutherford, 136 
P.2d 48, 57 Cal App 2d 874—Doyle 
y. McPherson, 97 P.2d 249, 36 Cal. 
App.2d 81—Kaupke y. Lemoore Ca¬ 
ll^ & Irrigation Co., 67 P.2d 407, 
20 C^.App.2d 6*54—Egan y. Bishop, 
47 P.2d 1500, '8 CalApp.2d 119—^Mes¬ 
ser y. Talts, Inc., 9 P.2d '536, 121 
Cal,App. 698—^Bailey y. Hoffman, 
278 P. 498, 99 CalApp. 347—Friel 
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y. Rawlings, 265 P. !83>3, 90 Cal 
App. 220. 

Partioular traasaotlona within xule 

(1) Cause of action for profession¬ 
al services rendered by physicians 
over period of several years, evi¬ 
denced by running book account.— 
Lanke y. Amencan Medical & Den¬ 
tal Ass’n, 150 P.2d 790, 97 Colo. 621. 

(2) Claim for accrued salary of 
corporate officer—Anderson v. Cal¬ 
averas Central Mining Corporation, 
57 P.2d '560, 3L8 Cal.App.2d 338. 
FartionlAv tnuuactloiui held Biot 

within rule 

Cal—^Lee y. De Forest, 71 P.2d 285, 
22 Cal.App 2d i351—^Stewart v. 
Claudius, 66 P.2d 933, 19 CalApp. 
2d 849. 

18. Cal.—Gardner y. Rutherford, 
136 P.2d 48, 57 Cal.App 2d 874. 

19. Cal.—Gardner y. Rutherford, 
supra. 

All books Introdnoed in evidence 
Fact that corporation’s separate 
ledger accounts were made the basis 
of separate causes of aotion did not 
change the mile as to operation of 
statute of limitations where all books 
were introduced in eyldence and 
showed clearly the entire account be¬ 
tween plaintiff and the corporation.— 
Gardner y. Rutherford, supra 

aOL Cal.—Gardner y. Rutherford, 
supra 

Effect of cessation of mutual deal¬ 
ings for statutory period with re¬ 
spect to mutual, open, and current 
accounts see infra 9 166 c. 
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when the statute has run against the last^i It is 
immaterial how far back the account commenced 
nor is it material whether the last item of the ac¬ 


count is on the debit or credit side.^s In order to 
invoke the rule it is generally essential that the 
account be "open”^^ and it is generally essential 


21. TT.S.—Judson v. Buckley, C.CA. 
N.Y., 130 F.2d 174, certiorari de¬ 
nied Buckley v. Judson, 63 S.Ct. 
161, 817 U S. 679, 87 L Bd. 545. 

Ala.—Jacksonville Public Service 
Corporation v. Profile Cotton Mills, 
180 So. 583, '236 Ala. 4 

Ark.—M. Dover Mercantile Co v. 
Myers, 21 SW2d 972, 180 Ark. 576 
—Goldsmith v. First Nat. Bank, 
278 S.W. 22, 169 Ark. 1162. 

Cal.—Gould V. Wood, 270 P. 183, 205 
Cal. 141—Schwindt v. Billiwhack 
Stock Farms, 113 P.2d 902, 45 Cal 
App.2d 208. 

Conn.—Corpus JnzlB died is. Weadon 
V. First Nat. Bank & Trust Co, 
29 AuSd 779, 780, 129 Conn 541— 
Apuzzo V. Hoer, 4 A.2d 424, 125 
Conn. 196, 121 ALB. 542 

D.C.—Woodward v. Armstrong; 73 F. 
2d 513, 64 AppDC. 4—Anglo-Co- 
lombian Development Co. v. Staple- 
ton, 19 F.2d 683, 57 App.D.C. 209. 

Ga.—^Marks v. Maxwell Bros. Furni¬ 
ture Co., 177 SB. 920, 50 Ga.App. 
825. 

Idaho—McCarthy v. Pans, 267 P. 
232, 46 Idaho 16i5. 

m.— Wetzel V. Pruitt, 32 N.B 2d 989, 
809 IlLApp. 48i8—Crocker v. Boen- 
ing, 247 IllApp. 466. 

Iowa.—School Tp 76 of Muscatine 
County V Nicholson, 288 N.W. 123, 
*227 Iowa 290—^In re Hansom's Bs- 
tate, 258 NW. 78. 219 Iowa 284— 
Ritter V Schultz, 282 N.W. 830,' 211 
Iowa 106 

Ean.—Bundy v. Liberty Life Ins. Co., 
95 P.2d 550, 150 Ean. 658—Board of 
Com’rs of Wilson County v. Hud¬ 
son, 54 P.'2d 994, 143 Ean. 454— 
Johnson v. People's Nat. Bank of 
Eansas City, '286 P. 214, 130 Ean. 
379—^Rominger v. Parnsh's Bstate, 
'227 P. 544, 116 Ean. 540. 

La.—^Fnerson Co. v. Murray, App., 
190 So. 182. 

Me.—^Pride v. Eing, 178 Au 716, 188 
Me. 378. 

Mass.—Howland v. Stowe, 194 N.B. 
888, 290 Mass. 142. 

Mich.—Curry v. Baich, 222 N.W. 160, 
245 Mich. 146. 

Mo—^National Bank of Commerce in 
St. Louis V. Laughlin, 264 S.W. 706, 
805 Mo. 8—Warren v. Davis, App, 
97 SW.2d 159—O'Shaughnessy T. 
Brownlee, 77 SW.2d 867, 229 Mo*. 
App. 342—^Miller v. Richardson, 
App, 56 S.W.2d 614—^Lowenstein v. 
Widdicomb, App, I52 S.W.'2d 1044 
—^Hofmann v. Sawyer, 50 SW.2d 
674, 227 Mo.App. 149. 

N.T—^Rubin v. Dairymen's League 
Co-op Ass'n, 18 N.YS.2d 466, 259 
AppDiv. 23, motion denied 20 N.Y 
S.2d 672, 259 App.Div. 940, affirmed 
29 N.B 2d 458, 2i84 N.Y. 32, reargu- 
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ment denied 81 N.B.2d 927, 284 N. 
Y. 816. 

Or.—^In re Hattrem's Bstate, 135 P.2d 
777, 170 Or. 613. 

Pa—Arnold v. Arnold, 14 Pa.Dist & 
Co. 662—^Rice v. Stapleton, Com. 
PI, 37 LuzLeg.Beg. 17—South¬ 
western Pub. Co V. Jenkins Twp. 
School Dist., Com.Pl., 33 LuzLeg. 
Beg 31. 

RI—Gallagher V. Monast, 166 A. 549. 
S.C—Jackson ▼ Johnson, 195 S.B. 
•239, 186 S.C. 155. 

Tex.—Gourley v. Iverson Tool Co, 
Civ.App, 186 S.W.2d 726, refused 
for want of ment—McNeese v. 
Page, Clv.App, 29 S.W.2d 489, er¬ 
ror dismissed. 

37 C.J. p 825 note 48 [a], p 865 note 
96, p 866 notes 97—8. 

Nasne of transaction. 

(1) With reference to the rule 
stated in the text as te mutual, open 
accounts current, it has been said: 
“The texts and decisions speak of 
such accounts indifferently as 'open 
accounts,’ as 'running accounts,’ and 
'open current accounts’ or as 'mutual, 
open, and current accounts.’ Aside 
from statutory governance, all these 
terms mean substantially the same 
thing”—Spencer v. Sowers, 234 P. 
972, 973, 118 Ean. 259, 39 A.L.B. 865. 

(2) The name of a transaction may 
become immaterial in consideration 
of the rule that the statute of limita¬ 
tions does not begin to run until a 
cause of action has accrued.—Godley 
V. Hopkins, 54 S.B. 974, 126 Oa. 178 
—37 O.J. p 868 note 19. 

penalty for usury 

The rule extends to an action to re¬ 
cover a penalty for usury. —^Bnglish 
Lumber Co. v. Wachovia Bank & 
Trust Co., 102 S E. 20-5, 179 N.C. 627 

What constitutes mutual, open, cur¬ 
rent account 

Mutual, open, and current account | 
halting runmng of limitations is one 
usually and properly kept in writ¬ 
ing in which are set down by express 
or implied agreement of parties, con¬ 
nected senes of debit and credit en¬ 
tries of reciprocal charges and allow¬ 
ances, where parties intend that in¬ 
dividual items thereof shall be con¬ 
sidered as continuation of related se¬ 
nes, and that account shall be kept 
open until convenient for either par¬ 
ty to settle and close account, and 
where there is but one single and in¬ 
divisible liability to be fixed as bal¬ 
ance indicates at time of settlement 
or following last pertinent entry.— 
Spencer v Sowers, 234 P. 972, 118 
Kan. 259, 39 A.L.B. 365. 
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Fartioulaar causes of actiou held, with¬ 
in xnle 

(1) Generally. 

US.—Haines v. Phillips Petroleum 
Co, D.aOkl, 58 FSupp. 777. 

Mich—^In re Dei’s Bstate, 292 N.W. 

513, 293 Mich. 651. 

Mo.—^McAdoo V. Metropolitan Life 
Ins. Co., 110 SW.2d 845, 283 Mo. 
App. 900. 

(2) Cause of action on an account 
accruing by operation of law.—^Mc¬ 
Clellan V. City of St. Louis, Mo.App., 
170 S.W.2d 131. 

(•3) County's cause of action to 
surcharge and falsify settlements of 
former trustee’s accounts.—State v. 
Abernathy, 17 SW.2d 17, 169 Tenn. 
176. 

Faxtioular causes of aetiLon held not 
within rule 

(1) In general.—People v. S. W. 
Straus & Co., 2i81 N.Y.S, 200. 155 
Misc. 610. 

(2) Cause of action for employee's 
compensation, which was to be paid 
periodically.—Keen v. Mid-Continent 
Petroleum Gorp, D.CIowa, 63 F. 
Supp. 120, affirmed, C.C.A., 157 F.2d 
310. 

(3) Actions for overtime compen¬ 
sation under Fair Labor Standards 
Act—^Mid-Continent Petroleum Corp. 

V. Keen, C.C.A Iowa, 157 F 2d 310. 

(4) Suit for accounting where 
there were allegations of undiscover¬ 
ed fraudulent and false entries.— 
Eeough V. St. Paul Milk Co., 285 N. 

W. 809, 205 Minn. 96. 

(>5) Stockholders’ causes of action 
agrainst directors under statute for 
Twpiriwg unauthorized loans to officers 
—^Braman v. Westaway, 60 N.Y.S.2d 
190, reheard 59 N.Y.S.2d 509. 

(6) Where decedent had orally 
promised to devise realty in consid¬ 
eration for services rendered, board 
and room furnished and services ren¬ 
dered, action therefor was not on an 
“account”—Murphy v. Bums, 257 N 
W 136, 216 Wis. 248. 

22. Me —^Rogers v. Davis, 69 A 618, 
103 Me. 405, 19 LBA.,N.S.. 126. 

37 C.J. p 866 note 1. 

23. Iowa.—Griffith v. Portlock, 7 N. 
W.2d 199, 233 Iowa 492—^Ritter v. 
Schultz, 232 N.W. 830, 211 Iowa 
106. 

Me.—^Pnde ▼. Eing, 178 A 716, 183 
Me. 378. 

24. N.C.—^McEinnie Bros Co. v. 
Wester, 126 SB. 1, 188 N.C. 514 

What constitutes *^pen" account 
(1) The requirement that the ac¬ 
count be "open” means that further 
dealings between the parties are con- 
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that the account be "current,”^6 and, as con¬ 
sidered infra subdivision b of this section, "mutu¬ 
al.” The operation of the rule as to mutual ac¬ 
counts is not confined to transactions between mer¬ 
chants, their factors and servants,although it is 
thus confined in a few jurisdictions.^? In a few 
jurisdictions the general rule as to mutual accounts 
has never existed.^® In other jurisdictions the rule 
IS much limited in its scope, and it is held that the 
last item "draws to itself” only such earlier items 
as are then within the statutory period, that is, 
such items as are not barred at the date of the last 
item,29 or that there must be not only items on 
both sides of the account, but items on both sides 
within the statutory period before the action.^® 

It is commonly stated that the main ground on 
which the rule as to mutual accounts rests, inde¬ 
pendent of express statutory provision, is that ev¬ 
ery new item and credit in an account given by one 
party to the other is an admission that there are 
some unsettled accounts between them, each item 
within the statutory period being regarded as equiv¬ 
alent to evidence of a promise which takes all the 
prior items out of the statute.8i At all events the 
rule is not based on, and does not fall within, the 
exception in the statute relating to merchants’ ac¬ 
counts, but is wholly independent thereof.32 


Denial of liability for a particular item does not 
withdraw that item from the operation of the gen¬ 
eral rule.88 

Effect of giving credit. Where credit is given 
for goods sold which make up the debit items of the 
account, the statute begins to run, not at the date of 
the last item, but at the expiration of the period of 
credit,and this is true although the giving of 
credit is the result of local custom.^^ 

If more than the statutory period has elapsed 
since the last item of an account there can be no 
recovery.®® 

On the death or dissolution of one of the par¬ 
ties to the account, the statute of limitations nec¬ 
essarily starts running on the cause of action to re¬ 
cover the balance on the account.®? 

Where there is a contract certain and fixed in 
aU its terms, a demand based thereon cannot be re¬ 
garded as on an open account within the statute of 
limitations,®® whether such contract is oral or writ¬ 
ten.®® 

Where plaintiff^s pleading alleges different caus¬ 
es of action, some sounding in tort and others in 
contract, there can be no recovery as on a mutual, 


templated.—HcKlnnle Bros. Co. v. 
Wester, 125 S.B. 1, 188 N.C. 614. 

(2) Generally an '*open account*' Is 
one where there are current dealings 
between parties, kept unclosed with 
expectation of further transactions — 
Connor Live Stock Co. v Plsher, 266 
P 996, 32 Axis. 80, 57 A.Xi.B. 196. 

(3) An "open account” is one In 
which some term of the contract Is 
left open and undetermined by the 
parties. 

Ala.—^KTance v. Countess, 78 So. 464, 
16 Ala.App. 434, 486. 

Iowa.—Miller v. Boyce, 258 NW. 764, 
219 Iowa 634. 

Aocount held not to he <*open” 

Utah—^Bishop V. Parker, 134 P.2d 
180, 103 Utah 145. 

25. N.C —^McKinnle Bros. Co, v. 
Wester, 126 S.B. 1, 18.8 N.C. 614. 

What constitutes ‘‘current” account 
The requirement that the account 
be '‘current” means that the account 
shall run with no tune limitations 
fixed by agreement, express or im¬ 
plied, with the balance to be deter¬ 
mined by an adjustment of credit and 
debit items.—^McKinnle Bros. Co. v. 
Wester, supra 

26. Ga—^Morris v. Root, 65 Ga 666 
37 C.J. p 367 note 4. 

27. Tex—^Lowe v. Bowbam, 26 Tex. 
507. 

37 C.J. p 867 note 5. 


28. K.H.—Gage v. Dudley, 9 A. 786, 
64 K.H. 271. 

37 C.J. p 868 note 9. 

Existence of mutual account not 
shown 

N.H.—Chagnon v. Perkins, 189 A. 851, 
88 NH. 86'2. 

29. Ohio.—Courson v. Courson, 19 
Ohio St. 454. 

37 C J p 868 note 11. 

30. Miss —Abbey t. Owens, 57 Miss 
810, 313. 

N.J.—Gulick V Princeton & Kingston 
Branch Tump. Co., 14 N J.Law 646. 

31. Conn.—Weadon v. First Nat. 
Bank & Trust Co, 29 A.2d 779, 129 
Conn. 641. 

37 C.J. p 867 note 7. 

32. Pa.—Seilzinger v. Alspach* 4 A 
203, 2 PaCas. 359. 

37 O.J. p 867 note B. 

Statutory exception as to accounts 
between merchants see infra 9 1®®- 

33. Mo.—^Berg v Strother, 230 S.W. 
364, 207 MoApp. 46. 

37 C.J. p 863 note 14, 

34. Miss—^EfBnger v. Henderson, 33 
Miss. 449. 

Accrual of cause of action on con¬ 
tracts of sale see supra 9 137. 

35. Miss —^ESfflnger v. Henderson, 
supra 

87 C.J. p 8715 note 81. 
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36. Ark.—Goldsmith v. First Nat. 
Bank, '278 S.W. 22, 169 Ark. 1162. 

La—^Miller v. Elrouse, App, 177 So. 
472. 

Mo.—^Arpe v. Mesker Bros Iron Co, 
19 S.W.2d 668, 328 Mo 640. 

N.D.—^Burke v. Welo, 190 N.W. 869, 
49 N.D. 119. 

East items held Improperly claimed 
Mass.—Cook v. Cook, 199 N.B. 838, 
293 Mjass. 29. 

37. NO—Reel v. Boyd, 151 S.B. 192, 
198 N.C. 214. 

Eissolutiou of partnership by death 
of partner 

Limitation as to partnership ac¬ 
count with third person began to 
run on death of partner, regardless 
of subsequent mutual transactions 
between surviving partner and debt¬ 
or, since partnership was dissolved 
hy death.—^Reel v. Boyd, supra 

38. Cal.—^Lee v. De Forest, 71 P.2d 
285, 22 Cal.App 2d 351. 

Qa.—^Robinson v. Jackson, 195 8.B. 

877, 67 GaApp 431. 

87 C.J. p 868 note 15. 

Xtems of rent did not constitute 
"open account,” and all such items, 
not due within three years preceding 
suit, were barred.—Connor Live 
Stock Co. V, Fisher, 265 P. 996, 82 
Arlz. 80, 6? AL.R. 196. 

39. Ariz—Connor Live Stock Co. v. 
Fisher, supra 
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open, and current account with respect to the stat¬ 
ute of limitations.^^ 

b. Necessity for Mutuality 

(1) In general 

(2) What constitutes mutuality 
(1) In General 

The rule that Items of a mutual, open, and cup- 
rent account which are within the period of limitation 
draw after them items beyond that period is confined 
to mutual accounts showing a reciprocity of dealing be¬ 
tween the parties. 

In most jurisdictions the rule that items within 
the period of limitation draw after them items be¬ 
yond that period is strictly confined to mutual ac¬ 
counts showing a reciprocity of dealing between the 
parties.^i It follows that, where there is no such 
mutuality of dealing, or where the items are all on 
one side of the account, the statute runs against 
each item from its date.^^ However, in some ju¬ 
risdictions the requirement as to mutuality either 
does not exist at all^® or it exists in a mu(i modi¬ 
fied form.^^ 


The rule against splitting a cause of action, dis¬ 
cussed in Actions §§ 102, 103, which might require 
a plaintiff to sue for recovery of the entire amount 
of a claimed indebtedness on a running account, 
does not prevent the defense that the separate items 
of an* alleged indebtedness were not incurred on a 
mutual account and that the statute of limitations 
has barred part of plaintiffs claim.'*® 

(2) What Constitutes Mutuality 

(a) In general 

(b) Payments on account 

(a) In General 

In order to make an account mutual, the Items on 
the different sides of the account must be capable of 
being set off against each other, and there must be an 
agreement, express or implied, that the items shall be 
converted into one entire and Indivisible mutual ac¬ 
count. 

Since mutual accounts are made up of matters 
of set-off,*® in order to make an account mutual 
within the meaning of the rule under discussion 
the items on the different sides of the account must 
be capable of being set off against each other,*7 


40. N-D.—Shellbergr v. Kunn, 160 K 
W. S04, 85 N.D. 448. 

41. N.C.—^MicEmnle Bros. Co. v. 
Wester, 125 S.li. 1, 188 KC. 514. 

Pa.—re Lebling's Estate, 42 Pa. 

Dlst. & Co. 151, 28 Erie Co. 223. 
Wis.—Nelson v. Christensen, 172 N 
W. 741, 169 Wls. 378. 

42. Ala.—Riddle v. Street, 117 So 
653, 21(8 Ala. 97. 

Conn.—€k>zpiui Jtvrls cited in Weadon 
V. First Nat. Bank & Trust Co., 29 
A.2d 779, 781, 129 Conn. 641. 

Mich.—^Lannen v. Teller, 200 N.W. 

166, 22.8 Mich. 243. 

Mont.—<ioxpii8 Jtixls dted In Couse 
V. Dietz, 159 P..2d 886, 890. 

N.C.—Brodk v. Franck, 139 SE. 696, 
194 N.C. 846. 

Okl.—Corpus Juris olted in Indian 
Territory Illuminating Oil Co v. 
Rosamond, 120 P.2d 349, 363, 190 
Okl. 46. 

R. I.—Grady v. Siravo, 159 A. 827, 52 
RI. 238. 

S. D.—^F. M. Slagle & Co. v BushneU, 
16 N.W.2d 914, 156 A.L R 1070 

Wls.—^In re Reinke's Estate, 23 N.W. 

2d 470, 249 Wis. 19. 

37 C J. p 868 note 22. 

Account subsequently rendered mu¬ 
tual 

Where an account which was not 
mutual was rendered mutual by a 
transaction, such transaction would 
not have the effect of removing the 
bar of the statute of limitations as 
to any Items which were at that time 
happ#‘d 

Cal.—^Bryant v. Superior Court in and 


for San Joaquin County, 61 P2d 
483, 16 Cal.App 2d 556. 

Mich.—^Fuerbrlnger v. Herman, 196 
N.W. 693, 226 Mich. 76. 

43. In Iowa 

Under the statutes. If there Is a 
continuous, open, and current ac¬ 
count, the cause of action shall be 
deemed to have accrued on the date 
of the last Item therein as proved 
at the trial; It makes no difference 
that the items are all on one side of 
the account.—School Tp. 76 of Mus¬ 
catine County V. Nicholson, 288 N.W. 
123, 227 Iowa 290—37 C.J. p 869 note 
23 [al. 

44. Xu asiBsonn * 

(1) The account need not always 
be mutual, and where there is an ex¬ 
press or implied agreement between 
the parties to the account that tbe 
account is to be kept open and con¬ 
sidered as one and the same contin¬ 
uous transaction, the account will 
be considered aa being continuous 
and as constituting but one demand, 
and the statute will begin to run at 
the date of the last item notwith¬ 
standing the items are all on one 
side.—Kneuven v. Berliner’s Estate, 
App., 54 S.W.2d 494—^Hofmann v. 
Sawyer, 50 S.W.2d 674, 227 Mo.App. 
149—37 C J. p 869 note 24 [a]. 

(2) Where purchaser at trustee’s 
sale, after sale was set aside, con¬ 
tinued payments of interest and com¬ 
missions for extensions on note, so 
as to accommodate payee, transaction 
was a running account postponing 
running of limitation period until 
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last payment —Scheer v. Trust Co. of 
St. Louis, 49 S.W.2d 136, 330 Mo. 149. 

(3) Account against Insane person 
for cash loan, money paid for taking 
him to clinic, and other items accru¬ 
ing after appointment of his guard¬ 
ian was not a running account toll¬ 
ing general five-year statute of lim¬ 
itations, in absence of evidence fair¬ 
ly warranting inference, from par¬ 
ties’ conduct, that whole account, 
which lacked mutuality and was 
composed almost entirely of matters 
not morally connected, was to be re¬ 
garded as one and settled at future 
time.—^Marler v. Marler’s Estate, 
App., 104 S.W.2d 733. 

45. Wash.—^Hills v. Hoquiam, 161 P. 
1049, 94 Wash. 63. 

46. U.S—Gordon v. Lewis, C.C.Me., 
10 F Cas No.5,614, 2 Sumn. 628 

37 C J. p 869 note 28. 

47- Ark—St. Francis Valley Lum¬ 
ber Co. v. Orcutt, 29-5 S.W. 718, 174 
Ark 282. 

37 C J. p 870 note 29. 

FartiLonlar accounts held mutual 
Ark—^T. M Dover Mercantile Co. v. 

Myers, 21 S.W.2d 972, 180 Ark. 576. 
Cal—Gould V. Wood, 270 P. 183, 205 
Cal 141. 

Ga—^Jones v. J. S. H. Co., 36 S.E2d 
288, 199 Ga. 766—^Turner v. David¬ 
son, 4 S.E.2d 814, 188 Ga. 736, 125 
AL.R. 401. 

Idaho.—^McCarthy v. Pans, 267 P. 

232, 46 Idaho 165. 

Account held not mutual 
R.I—Grady .v. Siravo, 159 A. 827, 
52 R.I. 233. 
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and one item alone does not comply with this re- 
quirement>* The account on both sides must be 
between plaintiff and defendant and must have 
originated between them,^^ and the parties must 
have dealt with each other in the same capacity or 

relation,®© 

On the other hand, not every case where the right 
of set-off exists is within the general rule as to mu¬ 
tual accounts.®^ Agreement, either express or im¬ 
plied, is of the very essence of such a mutual ac¬ 
count current because it is the act of the parties, 
and not the act of the law.®^ Thus the existence 
of such an account does not necessarily follow as 
a consequence of the fact that each parly has an 
open account current against the other, and such 
fact is of itself no ground for even a prima facie 
presumption of a mutual course of dealing; the 
two accounts will remain separate and independent 
unless there is evidence tending to show an express 
or implied agreement that they shall be converted 
into one entire and indivisible mutual account®® 
In brief, the items on both sides must constitute 
parts of one actual account on which they operate 
to offset or extinguish each other pro tanto, so that 


the balance on either side becomes the debt, and 
mere independent cross demands are not sufficient,®4 
not even in a state where the requirement of mutu¬ 
ality exists only in modified form.®® 

Applying these rules, cross demands consisting 
of promissory notes, bills of exchange, and the like 
are separate and independent causes of action which 
properly constitute no part of a mutual account and 
are insufficient to defer the running of the statute.®® 
Items, however, which might not of themselves 
properly constitute part of a mutual account may 
become incorporated therein if there is an express 
or implied understanding of the parties that such 
items should constitute a part of their mutual deal¬ 
ings and enter into the account so as to become the 
subject of future adjustment in ascertaining the 
balance due;®*^ and within this principle items for 
money lent may constitute a part of the account®® 
It may not be held that there are mutual accounts 
where one parly denies liability on the claim of 
the other and credit is given to such party with 
full knowledge of the fact that it is clearly against 
his intention that the account shall be so applied.®® 
The fact that plaintiff declares on the items on 


48. Cal—O'Neill v. O'Neill, 188 P. 
603, 45 Cal App 772. 

49. Colo.—King T. Post, 21 'P. 88, 
12 Colo. 355. 

37 C.J. p 870 note 81. 

50. Cal—Millet v. Bradbury, 41 P. 
865, 109 Cal. 170, 

37 C.J. p 870 note 32. 

53L Axle.—Higgs V. Warner, 14 Ark 
192. 

37 C.j. p 870 note 88. 

68. Ark.—Higgs V Warner, supra. 

37 C-X p 870 note 84. 

"It is only where there is an un¬ 
derstanding or agreement, express or 
implied, from the nature of the deal¬ 
ings between the parties, that the 
items of an account shall he applied 
as payments upon other Items, aris¬ 
ing out of transactions that are re¬ 
lated to each other, and not discon¬ 
nected, that the cause of action for 
Ihe balance due, accrues at the date 
of the last Item."—^MCKinnie Bros. 
Co. V. Wester, 125 S.B. 1, 2, 188 N.C. 
614. 

Consent to mutual set-ofTs IxnpUed 
With respect to limitations, it is 
implied that parties to mutual open 
account mutually consented that 
Items in favor of each should operate 
as mutual set-offs and that shifting 
balance, when called for by either or 
both, should be the debt.—Woodward 
V. Armstrong, 73 P.2d 513, 64 App. 
D.C 4. 

Pacts held not to show aooonnt with., 
in rule 

Mass.—City of Boston v. Nielsen, 26 , 


N.H.2d 366, 805 Mass. 429—Markie- 
wicz y. Toton, 198 N.B. 659, 292 
Mass. 484. 

N.C.—Tew V. Hinson, 8 8.H.2d 876, 
215 N.C. 456. 

Subseguent agreement or xatlfleatlpn 

Account not constituting mutual 
and open account current within ex¬ 
empting statute cannot bo turned in¬ 
to such account by subsequent oral 
agreement, or by so-called ratifica¬ 
tion.—^Markiewicz v. Toton, 198 NB3. 
659, 292 Mass. 434. 

B3. G8U—^Marka v. Maxwell Bros 
Furniture Co., 177 S.BJ. 920, 50 Ge 
App. 325 

Mass—Howland v. Stowe, 194 N.H 
888, 290 Mass 142. 

37 C.J. p 870 note 36. 

Extension of credit on faith of in- 
debtedness 

"In order for such mutuality of 
account to exist as will arrest the 
bar of the statute of limitations, each 
party to the account must extend 
credit to the other on the faith of 
an admitted indebtedness on his part 
which affords the basis of credit to 
the other party. To bring an ac¬ 
count, otherwise barred, within the 
exception recognized in cases of mu¬ 
tual accounts, it is not enough to 
show that there are two accounts. 
It Is essential that*the proof show 
that the indebtedness of each party 
from which the account arose was 
the result of a course of dealing in 
which credit was extended on the 
faith of indebtedness to him."— 
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[ Cowles V. Mutual Life Ins. Co. of 
New York, 160 S.E. 868, 40 GaApp. 
632. 

64. Mass.—Howland v, Stowe, 194 
NB. 888, 290 Mass. 142. 

Tex.—^Robertson v, Langford Inv. 

Co, Civ App., 60 S.W,2d 1079. 
37CJ. p 871 note 36. 

Cross demands hold not barred by 
Umitatioiui 

Ohio—In re Butler's Estate, <28 N-B 
i2d 186, 137 Ohio St. 96. 

55. Mo—^Poague v. Mallory, 235 S. 
W. 491, 208 Mo.App. 396. 

37 C J. p 871 note 87, 

56. Pa—Mattem v. MoDivltt, 6 A. 
83, 118 Pa. 402. 

87 C.J. p «71 note 88. 

Creditor cannot postpone accrual 
of debt due him, so as to avoid bar 
of statute, by borrowing money from 
debtor on his notes and renewing 
such notes—Culver v. Union Nat 
Bank of Troy. 210 N.T.S. 870, 212 
App.Diy. 766. 

67. Mo—Smith V. Collins, App., 243 
SW. 219. 

37 O.J. p 871 note 39. 

sa. Mo.—Chadwick v. Chadwick, 22 
S.W. 479, 116 Mo 681. 

87 O.J. p 871 note 40. 

59. Ga.—Corpus Ohris’ quoted In 
Cowles V. Mutual Life Ins Co. of 
New York, 150 S.B. 868, 40 Ga.App. 
632. 

87 C.J. p 871 note 41. 
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one side of the account only, leaving his opponent 
to set up the items on the other side, does not pre¬ 
vent the action from being one to recover the bal¬ 
ance due on a mutual and open account current^^ 

Single transaction. There is no mutual account 
where items are sold at one time, a bill rendered 
when the goods were shipped, and payment there¬ 
for demanded by a draft then drawn.®i 

(b) Pa3rments on Account 

A stated and paid account cannot be a current 
account. As a general rule payments made on ac¬ 
count by one party and credited by the other do not 
render the account mutual. 

A stated and paid account cannot be a current ac- 
count.®2 Thus periodic payments which both par¬ 
ties treat as closing the account when made are not 
deemed to have been made on a mutual and open 
current account.®^ It is otherwise, however, where 
the periodic payments are merely for convenience.®^ 

As a general rule, sometimes affirmed by stat¬ 
ute,®® payments made on account by one party and 
credited by the other, whether in money or goods, 
and even though the goods are of a stipulated val¬ 
ue,®® do not render the account mutual so as to de¬ 
fer the operation of the statute to the date of the 
last item, but if there are no other credits or mu¬ 
tual dealings the account is "without reciprocity** 
and "only on one side,*'®*^ although there are also 
decisions to the contrary.®® 

Cash transactions for which no charges are made, 
as where services are rendered and paid for, do not 

M Mass.—Howland v. Stowe. 194 N. 

H. 888. 290 Mass. 142. 

AetloiL held on mutual open accoimt 
ourxeut 

Mass.—^Howland v. Stowe. 194 NK 
888, 290 Mass. 142. 

ei. Tex.—Caffarelll v. Lyons Bros. 

Co. CivApp. 19‘9 S.W. 685. 

87 C J. p 871 note 42. 

63. Tex.—Caflarelll v. Lyons Bros. 

Go.. Clv.App.. 199 S.W. 686. 

87 O.J. p 871 note 43. 

63. XJ.S.—^Fellows v. National Can 
Go. Mich.. 257 F. 970. 169 C.GA. 
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64. Ean.—^Board of Gom*rs of Wil¬ 
son County V. Hudson. 64 P.2d 
994. 143 Kan 454. 

65. Ga.—^Blakely Bank v. Buchan- 
non. 60 SE. 42. 13 GaApp. 793. 

87 C.J. p 871 note 45. 

66. Cal,—^Shuler v, Corl, 178 P. 636, 

39 Cal.App. 195. 

87 C.J. p 871 note 46. 

67. Ark.—St Francis Valley Lum- 


properly constitute part of a mutual account be¬ 
tween the parties;®® and payment of specific items 
of charge, unaccompanied by any circumstances 
showing a recognition of any other account, does 
not affect the operation of the statute.^® More¬ 
over, where no credit is eictended the fact that de¬ 
fendant sometimes refused to pay an item, or paid 
less than the amount claimed therefor, does not 
make a mutual, open, and current account.^^ How¬ 
ever, if the account is in fact mutual, the statute 
will not operate to deprive plaintiff of the benefit 
of a pa3rment made by him;^® and it has been held 
that, where the transactions between the parties 
constitute an open running account, the last item 
consisting of a payment within the statutory period, 
the bar of the statute to a bill for accounting is 
removed.^® On the other hand, where the account 
is mutual, it is not in the power of the debtor to 
shorten the period of limitation by making spe¬ 
cific payment of debit items.74 

Payment as extinguishing indebtedness. Although 
cash items form no part of a mutual account, so 
as to postpone the operation of the statute of limi¬ 
tations, cash payments made and received to be ap¬ 
plied on general account, and on account of actual 
or supposed indebtedness, extinguish the indebted¬ 
ness pro tanto, and if in any instance made in ad¬ 
vance will apply to extinguish the next indebted¬ 
ness, and the statute will have no application.*^® 

Payment pursuant to contract. Where the deal¬ 
ings of the parties relate entirely to, and are gov¬ 
erned by, a special contract for payment of money, 
at agreed periods, an open mutual account is not 

R.I.—GkLllagher v. Monast. 166 A. 549. 

68. Vt—^Hicks V. Blanchard. 15 A 
401. 60 Vt. 673. 

37 C.J. p 872 note 48. 

69. Vt—Hicks V. Blanchard, supra. 
Wis—^Moore v Blackman. 85 N.W. 

429, 109 Wis. 628. 

70. Vt—Hicks V Blanchard. 15 A. 
401, 60 Vt. 673. 

37 C.J. p <872 note 50. 

71. Wash.—Chicago, M. & St. P. B. 
Co. V. Frye, 166 P. 668, 109 Wash. 
68 . 

72. Ala.—Lucas v, Thorlngton, 7 
Ala. 605.' 

37 C.jr. P 873 note 62. 

73. Pa.—Davidson v. Davidson. 106 
A. 64, 262 Pa. 5.20. 

74. Me—^Pnde v. King. 178 A.*716. 
133 Me. 378—Rogers v. Davis. 69 
A. 618. 103 Me. 405, 19 L.R.A..N.S.. 
126. 

75. N.T.—Raux v. Brand. 90 
309. 


ber Co. v. Orcutt, 295 S.W. 713, 174 
Ark. 282—^McConnell v. Arkansas 
Coffin Co., 287 S.W. 1007, 172 Ark. 
87. 

Qal.—Gardner v. Rutherford. 136 P. 

2d 48. 57 Cal.App.2d 874. 

Ga.—^Brazen v. Hearn, 127 S.E. 479. 
33 Ga.App. 490. 

Mass—City of Boston v. Nielsen, 26 
NB.2d 866, 306 Mass. 429 —Markie- 
wicz V. Toton, 198 N.E. 659, 292 
Mass. 434 

N,C.—Brock v. Franck, 139 SB. 696. 
194 N.C. 346. 

Pa—^In re Lebling's Estate, 42 Pa. 

Dist. & Co. 151. 23 Brie Co. 223 
S D.—F. M. Slagle & Co. v Bushnell, 
16 NW.2d 914. 156 A.L.R. 1070. 
Wis.—Spellbrink v. Bramberg, 18 N. 
W.2d 600, 245 WiB. 103—In re Tey- 
nor's Estate. 234 N.W. 344. 203 Wis. 
369. 

37 C J. p 872 note 47. 

Faxtlonlar accounts held not mutual 
Ark—Bust V. Brookfield. 89 SW.2d 
729, 191 Ark. 1165. 

N.T.—^Kmg V. EUng. 239 N.Y.S. 666. 
186 Misc. 363. 
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established by performance of the contract obliga¬ 
tion, whether or not a book account of it is kepb^* 

c. Necessity for Oontinnity 

In order for later Items to take earlier Items out 
of the operation of the statute of limitations the ac¬ 
count must be continuous; and where the transactions 
between the parties are Independent and remote the 
rule does not apply. 

In order for later items to take earlier items out 
of the operation of the statute there must be a con¬ 
tinuous account, an open account current^^ Al¬ 
though continuity of an account is not necessarily 
destroyed by a break of a year or more between 
the items,and its continuous and running char¬ 
acter will turn on the intention of the parties,*^® 
where the transactions between the parties are in¬ 
dependent and remote and there is nothing in their 
nature or in the evidence to connect them with each 
other, the earlier items are not saved by the later 
ones.®® This has been held to be true in jurisdic¬ 
tions where the account need not be mutual,®i or not 
in all cases mutual.®® It is not necessary that dif¬ 
ferent items in a mutual account should arise out 
of the same express or implied contract;®® and an 
accotmt for services differing somewhat in extent, 
although not in general character, at different peri¬ 
ods, has been regarded as one continuous open run¬ 
ning account where there was no cessation or break 
in continuity of the services.®^ 


Change in status of^ or parties to, account 
Where there has been a change in the status of a 
continuous running account, the statute of limita¬ 
tions begins to run from the date of such change, 
and not until then.®® The continuity of an account 
between a copartnership and a third person is bro¬ 
ken by the dissolution of the firm by death or oth¬ 
erwise;®® and it has been held that the appoint¬ 
ment of a guardian for one of the parties, because 
of insanity, similarly effects a break in the continui- 
ty.S7 

Cessation of mutual dealings for statutory period. 
Where the mutual dealings have ceased for the stat¬ 
utory period after the date of the last item, so that 
during that time there are no items on either side 
of the account, the whole account is barred;®® and 
in such a case subsequent items are unavailing to 
remove the bar.®® Where, however, a hiatus in add¬ 
ing items to an account is shorter than the statutory 
period of limitation, there may be a mutual and 
open account.®® 

The mere posting of items of interest, applicable 
to one individual transaction, is not sufficient to 
show a connected series of transactions such as is 
contemplated by the rule providing that the statute 
of limitations begins to run from the date of the 
last item.®l 


76. Mich.—Goodsole v. Jeffery, 168 
N.W. 461, 202 Mich. 201, 1 A.L.R. 
1057. 

37 C J. p 878 note 66. 

77. Neb—In re Holloway, 181 N.W. 
606, 89 Neb. 403. 

87 C.J. p 878 note 57. 

One dexuAnd 

In order that account may be con¬ 
sidered account current, or running: 
account, it must appear that, by 
agreement of parties, express or im¬ 
plied, all items thereof are to consti¬ 
tute one demand.—^Meyers v. Bar¬ 
rett & Zimmerman, 264 N.W. 769, 196 
Minn. 276. 

76. Mo.—Vogel v. Kennedy, 104 S.W. 

11151, 127 Mo.App. 228. 

37 C.J. p 873 note 58. 

76. Mo.—Vogel v. Kennedy, supra. 

80. Ky.—Watts v Ohreste, 109 S.W. 

i2d 808, 270 Ky. 407. 

Mich.—^Lannen v. Teller, 200 N.W. 

166, 228 Mich. 248. 

Minn.—^Meyers v. Barrett & Zimmer¬ 
man, 264 N.W. 769, 196 Minn. 276. 
Mo.—Marler v. Marler’s Estate, App., 
104 S.W2d 783 
87 C.J. p 873 note 60. 

Fartioiaar txansaotions held Inde. 
pendent 

Kan—Spencer v. Sowers, 284 P. 972, 
IhS Kan. 259, 39 A.L.R. 865. 


La.—^Mayronne Lumber & Supply Co. 

V. Beilina, App., 141 So 799. 
Wash.—Tonkon v. Small, 266 P. 1038, 

148 Wash. 665. 

81. Iowa—Gnfath v. Portlock, 7 N. 

W. 2d 199, 233 Iowa 492. 

37 O.J. p 874 note 61. 

Bent 

Where copartnership occupied of¬ 
fices for a period of almost nine 
years with the full understanding 
that rent was to be paid and no ac¬ 
counting was had during the period, 
direction that rent be paid to land¬ 
lord's son did not have the effect 
of breaking the continuity of account 
so as to raise bar of statute of lim¬ 
itations as to rent accruing before 
alleged direction to pay rent to son 
was given —^Read v. Ferguson, 
Barnes & Ferguson, 293 N.W. 474, 
•228 Iowa 1191. 

82. Mo.—^Mabary v. Mabary, 158 S. 
W. 690, 173 Mo.App. 437. 

37 C.J. p 874 note 62. 

Accounts held within rule 

(1) Account with physician and 
surgeon, although containing charg¬ 
es for disconnected services.—^Lowen- 
stem V. Widdibomb, Mo App, 62 S. 
W2d 1044. 

(2) Daughter's claim for services 
to deceased, consisting of housework, 
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farmwork, and nursing.—^Miller ▼. 

Richardson, Mo.App., 56 S.W.2d 614. 

83. Mo.—Gibson v. Jenkins, 70 S.W 
1076, 97 MO.APP 27. 

84. Mo.—^Kleinberg v. Klnealy, App., 
193 S.W. 981. 

87 O J. p 874 note 65. 

85. loweu—Bankers Trust Co. v. 
Economy Coal Co., 276 NW. 16, 
224 Iowa 36. 

86. Mo.—Warren v. Maloney, 29 Mo, 
App. 101. 

37 C J. p 874 note 63. 

87. Mo.—^Marler v. Marler's Estate, 
App., 104 SW2d 738. 

88. Pa.—^Arnold v. Arnold, 14 Pa. 
Dlst. & Co. 662. 

37 aj. p 874 note 66 

Effect of cessation of dealings for 
statutory period with respect to 
book accounts see supra S 164. 

89. Mass.—Graham v. Stanton, 58 
N.E 1028, 177 Mass. 321. 

87 C J. p 874 note 67. 

90. Iowa—^Miller V. Boyce, 258 N.W 

764, '219 Iowa 634—Ritter v. 

Schultz, '232 N.W. 830, 211 Iowa 
106. 

Mich—^Fuerbringer v. Herman, 196 
N.W. 693, 225 Mich 76. 

91. Iowa —^Leland v. Johnson, 288 
N.W. 696. 2,27 Iowa 620. 
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d. Maimer of Eeepiiig Acconnt 

The determinatfon of whether an account Is a mu- 
tualf open, and current account depends on the trans¬ 
actions and the intent of the parties, and not on the 
manner In which the account Is kept. 

Since the determination of whether an account is 
mutual, open, and current, within the rule that the 
statute of limitations begins to run as to such ac¬ 
counts from the date of the last item, is not a ques¬ 
tion of bookkeeping, but depends on the transactions 
themselves and the intent of the parties,the man¬ 
ner in which a mutual account is kept is unimpor- 
tant,88 although it may properly be considered as 
evidence bearing on the good faith and honesty of 
the person keeping the accotmt.94 Thus it matters 
not whether each party keeps the account in his 
own favor, or one keeps the account on both sides, 
since it is not the form of the entries, but the fact 
of the mutual crediting, which' is to be considered 
and this is in substance the language of the statute 
in some jurisdictions.^^ 

However, since in ordinary cases of mutual deal¬ 
ings the obligation is to pay the balance of the 
general account, not each particular item, it must 
appear that each new item of credit is paid by de¬ 
fendant with a view to lessen such balance; other¬ 
wise it is not equivalent to a new promise to pay 
what remains, and does not affect the operation of 
the statute.^^ Hence it has frequently been held 
that an entry by plaintiff of a credit to defendant 
without the latter’s consent, express or implied, can 
have no effect to save earlier items of the account 
from the statutory bar.®8 On the other hand, it is 
equally true that defendant cannot gain the advan¬ 
tage of the statute by neglecting to charge in his 
account a proper item of indebtedness actually ex¬ 
isting in his favor against plaintiff; and in such 
a case plaintiff may enter the item as a credit to 


defendant and thus avoid the statute, notwithstand¬ 
ing defendant insists that he is not entitled to have 
the item credited in his favor.^® 

In brief, in order to determine whether a partic¬ 
ular item is properly a part of a mutual account, the 
true inquiry is whether the item represents a legal 
indebtedness that should go into the account of the 
parties, and not whether either party has or has 
not in fact embraced the controverted item in his 
account.! 

Necessity of account being in writing. In some 
jurisdictions, where it is provided by statute that 
an acknowledgment or promise to take a debt out of 
the operation of the statute of limitations must be 
in writing and signed by the party chargeable, dis¬ 
cussed infra §§ 316, 317, it has been held that mutual 
and reciprocal accounts are of no avail to check 
the operation of the statute unless they are in writ¬ 
ing and signed by the party charged, or unless part 
payment or its equivalent is made or the accounts 
are saved by some special statutory provision.^ 
However, where it is not required by statute, it is 
not essential to the application of the rule that the 
account be kept in writing.* 

§ 166. —— Statutory Exceptions; Accounts 
between Merchants, Their Factors, 
or Servants 

Under some statutes accounts between merchants, 
or their factors or servants, are expressly exempted from 
the operation of the statutes of limitation; but In many 
Jurisdictions such exemptions have been abolished or 
modified. 

Some statutes of limitation expressly exempt from 
their operation accounts between merchants, their 
factors, or servants.^ In other jurisdictions such 
exception, while originally contained in the stat- 


Bule applied to loan, of money 
Iowa.—^Leland v Johnson, supra. 

92. N.Y.—^Miller v. Longshore, 131 
NT.S. 1041, 147 App-Dlv. 214 
37 C.J. p 875 note 71. 

S3, vt.—^Hicks* V. Blanchard, 15 A. 

401, 60 Vt. 673. 

37 C.J. p 875 note 69. 

For the purposes of demuirer the 
manner of keeping accounts by the 
government may justify a ruling that 
plaintiff In a suit m the court of 
claims had a cause of action on a 
mutual open account, although on 
final hearing It may be decided others 
wise.—^Louisville & Nashville R. Co. 
V. U. S., 47 Ct.Cl. 129. 

94i Mo.—Sidway v. Missouri Land & 
Live Stock Co.. 36 S.W. 150, 187 
Mo. 649. 


Vt—Hicks' V. Blanchard, 15 A. 401, 
60 Vt. 673. 

95. N.C.—Hollingsworth v. Allen, 97 
S E. 625, 176 N C. 629. 

37 C.J. p 875 note 72. 

96. Me.—^Baker v. Mitchell, 59 Me 
223. 

37 C J p 875 note 73. 

97. Ill.—^Miller v. Cinnamon, 48 N.E. 
4<5, 168 Ill. 447, 458. 

98. Iowa.—corpus Jtirls cited in 
Griffith V. Portlock, 7 N.W.2d 199, 
202, 233 Iowa 492. 

37 C.J. p 875 note 75. 

99. Vt—^Bates V. Sabin, 24 A. 1018, 
64 Vt. 511—Davis v. Snuth, 48 Vt 
52. 


L Vt.—^Hicks’ V. Blanchard. 15 A. 

401, 60 Vt 678. 

37 C.J. p B75 note 77. 

8. WiB—^Moore v. Blackman, 85 N. 

W. 429, 109 Wis. 528. 

87 C.J. p 876 note 83. 

3. Mo—O'Sbaughnessy v. Brownlee, 
77 S.W.2d 867, 229 Mo.App. 842— 
Kneuven v. Berliner's Estate, App, 
54 S w.2d 494—Craighead v. Rob¬ 
erts, App , 263 S.W. 536. 

4. Ala.—^Marr v. Southwiok, 2 Port 
851. 

37 C.J. p 876 note 90. 

Actions of assumpsit 
The exception in the statute ap¬ 
plies to actions of assumpsit based 
on merchants’ accounts as well as 
to actions of account.—^Mandeville v. 
Wilson, DC., 5 Crunch 15, 3 LJSd. 
23—37 C.J. p 877 notes 11. 12. 
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utes, has been superseded by other provisions em¬ 
bodying the general rule as to mutual accounts, dis¬ 
cussed supra § 165 a, and is no longer retained in 
the statute 6 In still other jurisdictions merchants’ 
accounts have been made the subject of special stat¬ 
utory provisions.® 

Requirement of trade between merchants. A gen¬ 
eral exception in the statute as to merchants’ ac¬ 
counts applies to all mutual, open accounts current 
which concern the trade of merchandise between 
merchant and merchant, their factors, or servants;^ 
but it is confined to such trade between such per¬ 
sons, and the accounts on both sides must relate to 
trade in merchandise.* Thus transactions between 
banking institutions,* items for work and labor,i® 
and an attorney’s claim for a particular legal serv- 
iceii have been held not to be embraced by the 
exception. Accounts between partners, and suits 
for settlement of partnership accounts, do not con¬ 
cern the trade of merchandise between merchants 
and are not embraced by the exception, whether or 
not the partners are actually merchants but mu¬ 
tual accounts between partners are within the gen¬ 
eral rule that the statute runs only from the date 
of the last item.^* 

Nature of accounts required. In order that an 
action may come within the statutory exception, the 
foundation of the action must be an account, not 
a contract, even though the parties are merchants.^^ 
The exception in the statute extends only to cases 
where there is an open, mutual account current, 
consisting of reciprocal demands between two per¬ 
sons, not to cases where the demands are all on one 
side of the account,^* where the account has been 


"settled” or stated,^* or where there has been but 
a single transaction and, as in the case of ordi¬ 
nary mutual accounts, considered supra § 165, the 
making and crediting of a payment on account does 
not brmg the account within the exception of the 
statute.^* Where a merchant purchaser of goods 
extended no credit to the merchant seller, there were 
no mutual and current accounts between the par- 
ties.i* 

Cessation of dealings for statutory period. Un¬ 
der some statutes the merchants’ accounts included 
therein have been held to be wholly exempt, and not 
to become barred, although there are no items on 
either side within the statutory period before the 
action.** However, under a statute providing that 
the statute of limitations shall start to run, with re¬ 
spect to accounts between merchants and traders, 
from the date of the last item on either side, an ac¬ 
count will not be within the statute if there has 
been a cessation of mutual dealings for more than 
the statutory period from the date of the last pre¬ 
ceding item.*i 

§ 167, -Accounts Stated or Closed 

As a general rule, where an account has been set¬ 
tled and stated and a balance agreed on, a new cause 
of action IS created and the statute of limitations runs 
from the date of such settlement. 

A mutual open account is not terminated, as a 
general rule, until a final balance is arrived at** 
However, where an account has been settled and 
stated and a balance agreed on, a new cause of ac¬ 
tion is thereby created and the statute of limita¬ 
tions runs from the date of the settlement or agree¬ 
ment,** or the statute of limitations runs from the 


& Me—Lancer v. Maine Cent. H 
Co, 72 Me. 34. 

37 C,J. p 876 note 92. 

6 . Ky.—Seibert v. Albritton, 40 S.W. 
698, 101 Ky. 241, 19 Ky.L. 402. 

37 C.j. p 876 note 98. 

7. TJ.S—^Mandeville v. Wilson, D.C., 
16 Cranch 15, 8 L IBid. 23. 

37 C.J. p 876 note 96. 

8 . B.L—Grady v. Siravo, 169 A. 827, 
62 R.I. 233. 

37 C.J. p 876 note 96. 

Payment Sn merc handis e 
Farmer paylngr account partly with 
cotton and live stock, credited on ac¬ 
count, was not ''trader" within stat¬ 
ute of limitations.—^M. G. Travis & 
Co. V. Mosley, 114 So. 6.28, 148 Miss. 
368. 

9. Md.—Farmers’, etc, Bank v. 

Planters* Bank. 10 Gill & J 422. 

10. Miss.—Slocumb v. Holmes, 8 
Miss. 139. 

37 C.J. p (877 note 99. 


11 - Pa.—^Mattem v. McBlvitt, 6 A. 
83, 118 Pa. 402. 

18. Ala.—^Bradford v- Spyker, 32 
Ala. 134. 

87 C.J. p 877 note 2. 

13. Ala—Cannon ▼. Copeland, 43 
Ala. 201—^Bradford v. Spyker, 32 
Ala. 134. 

14i Pa.—^Mattem T. McDivitt, 6 A. 

83, 113 Pa. 402. 

37 CJ. p 877 note St. 

15. Tex.—^Richardson v. Taughan, 
23 S.W. 640, 86 Tex. 98. 

37 C.J. p 877 note 6. 

16. Ind.—^Brackenridge v. Baltzell, 
1 Ind. 833, Smith p. 217. 

37 C.J. p 877 note 6. 

17- Tex—Cohen v. Shwarts, Civ. 

App., 82 S W. 820. 

37 C.J. P 877 note 7. 

18. Tex.—Judd V. Sampson, 13 Tex. 

19. 

37 C.J. p 877 note 9. 
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19. Tex.—Neal Commn. Co. T. Gol- 
ston, Civ.App., 197 SW. 1124. 

20. US—^Mandeville v Wilson, D. 
a, >6 Cranch 15, 3 LFd. 128. 

37 C.J. p 876 note 94. 

91. Miss.—Stephenson v. Louisiana 
Oil ReOning Co., 177 So. 912, 189 
Miss. 410. 

88 . U.S.—Louisville & Nashville R. 
Co. V. U. S., 47 Ct.Cl. 129. 

Me.—Pride v. King, 178 A. 716, 133 
Me. 378. 

83. Ala.—Jacksonville Public Serv¬ 
ice Corporation v. Profile Cotton 
Mills, 180 So. 683, '236 Ala. 4. 

Cal.—^Fleschler v. Strauss, 60 P.2d 
198, 16 CalAPp.2d 736 —Alamitos 
Land Co. v. Texas Co., 64 P.2d 469, 
11 CalJLpp.2d 614. 

Ga.—^Marks v. Maxwell Bros. Furni¬ 
ture Co, 177 S.H. 920, 60 Ga.App. 
326. 

Iowa—Alguist v. Thompson, 861 V.. 
W. 609. 
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day following the agreenient,^^ but not until then.25 
This is also true of accounts between merchants, 
the statement of such an account taking it out of 
the statutory exception.^® 

In order to produce this result, however, there 
must be an “account stated” within the general rules 
governing accounts.^? An account rendered,^® or 
an account closed by cessation of dealings between 
the parties,2® as by the death of one of them,®® 
is not an account stated which will set the statute 
in motion from its date. Moreover, there can be 
no account stated where the suit is based on a liq¬ 
uidated original agreement, such as a specific prom¬ 
ise evidenced by a rental agreement for a fixed 
amount of rent, or by a promissory note.®i Fur¬ 
thermore, a party claiming the benefit of the stat¬ 
ute on the ground that the account has been con¬ 
verted into an account stated must show some word 
or act indicating that he assented to the account, 
and mere passive silence on and after receiving the 
account, or the mere absence of any evidence of 
objections made by him, is not sufladent;®® but an 
account stated may be established, under the rule of 
implied admission by acquiescence, where the party 
insisting that the account stated was so established 
is the one who presented or rendered the account.®® 

An account stated cannot be converted into an 


open, mutual account, for the purpose of deferring 
the running of the statute, by payments on the bal- 
ance®4 or by charges on one side only;®® nor can 
the creditor extend the running of the statute mere¬ 
ly by rendering the same accoimt over again from 
time to time.®® While the creditor may for certain 
purposes disregard the settlement and maintain his 
suit on the original items, he cannot by so doing 
change the character of the account from that of 
an account stated to that of an open, current, and 
continuous account, for the purpose of avoiding the 
statute of limitations.®^ Where accounts are settled 
by carrying the balance forward instead of paying 
it in cash, they are not to be considered as open and 
running accounts from the beginning within the 
rule as to mutual accounts;®® but the balance car¬ 
ried forward may form a part of a new mutual ac¬ 
count so as to be saved from the statute by subse¬ 
quent items within the statutory period.®® 

Statutory requirements as to wriHng and signa¬ 
ture. In some jurisdictions, where it is provided by 
statute that a promise or acknowledgment to have 
the effect of reviving a debt barred by limitations 
must be in writing and signed by the party charge¬ 
able or his agent, it has been held that, in order for 
an account stated to remove the bar of the statute 
as to separate items in the account, it must be sup- 


Ean.—^Hlrt v. Bucklin State Bank of 
Bucklin, 109 P.2d 171, 168 Kan. 194. 
Ky.—^Robertson v. Jefferson County, 
266 S.W. 27, 205 Ky. 479. 

Neb.—In re Black's Estate, 249 N. 

W. 84, 125 Neb. 75. 

N.T.—Slepka v. Boerulskl, 299 N.Y.S. 

1018, 164 Misc. 881. 

Wash—^Diettrlch Bros. v. Anderson, 
48 P.2d 921, 183 Wash. 574. 

87 C.J. p 878 note 15. 

Aooonnt stated or bolaneed periodi¬ 
cally 

Where an account is stated or bal¬ 
anced periodically, a cause of action 
accrues at the time of each state¬ 
ment so that the statute bars a re¬ 
covery except for the statutory pe¬ 
riod before action brought. 

Kan.—^McKnab-Bess Oil Co. v. Com¬ 
monwealth Oil & Gas Co., 52 P.2d 
868, 142 Kan. 739. 

N.T.—^Minion v. Warner, 144 N.E 
666. 288 N.Y. 418, 41 A.L..R. 1412. 
Pa.—^Lancaster County v. Lancaster 
City, 28 A 854, 160 Pa. 411. 

Tex.—Sklar Oil Corp. v. James, Civ. 

App., 189 S.W.2d 5. 

Evidence held not to show blosing of 
account 

Iowa.—^Read v. Ferguson, Barnes & 
Ferguson, 298 N.W. 474, 228 Iowa 
1191. 

Mi Or.—Corpus Juris cited la Mer- 


idianal Co. v. Moeck, 253 P. 625, 
627, 121 Or. 133. 

Utah—Woolf V. Gray, 168 P. 788, 
48 Utah 239. 

Pa.—^Mahony v. Boenning, 6 A.2d 
793, 335 Pa 210. 

37 C J. p 879 note 16. 

28. Tex.—Handel v. Macdonnell, Civ. 

App., 25 S.W. 133. 

37 C.J. p 879 note 17. 

27. Me—^McLellan v. Crofton, 6 Me. 

307 • 

37 C.J. p 879 note 18. 

Agreement held essential 
Me.—Pride v. King, 178 A. 716, 138 
Me. 378. 

N.Y.—Siepka v. Bogulskl, 299 NY.S. 
1018, 164 Misc. 831. 

28. Mich—White V. Campbell, 25 
Mich. 463. 

29. Me.—^McLellan v. Crofton, 6 Me. 
807. 

37 C.J. P 879 note 20. 

30. Me.—McLellan v. Crofton, su¬ 
pra. 

Mass—^Bass v. Bass, 6 Pick. 36.2, 8 
Pick. 187. 

31. N.Y.—Siepka v. Bogulskl, 299 N. 
* Y.S. 1018, 164 Misc. 831. 

Season for rule 

“If parties agree to pay and to re¬ 
ceive a specified sum, the statement 
of account is simply a reiteration of 
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that concerning which agreement has 
already been made, and there Is no 
reason that the statute should be¬ 
gin anew and that the debtor should 
be deprived of the privilege of claim¬ 
ing the running of the statute from 
the original due date of the liqui¬ 
dated indebtedness."—Siepka v. Bo¬ 
gulskl, supra. 

32. Mo.—Kansas City Commercial 
Photo View Co. V. Kansas City 
Bridge Co, 233 SW. 947, 208 Mo. 
App. 255. 

37 C.J. p 879 note 22. 

33. Mo.—EZansas City Commercial 
Photo View Co. V. Kansas City 
Bridge Co., supra. 

34. Miss.-Fox v. Fisk, 7 Miss. 828. 
87 C J. p 879 note 23. 

35. Miss.—^Fox V. Fisk, supra, 

37 C.J. p 879 note 24. 

36. N.Y.—Slayback v. Alexander, 
167 N.Y.S. 194, 179 App.Dlv. 696. 

37 C.J. p 879 note 25. 

37. Iowa.—^Porter v. Chicago, I. & 
D. R. Co., 68 N.W. 724, 99 Iowa 861. 

38. Ga.—Lark v. Cheatham, 5 S.E. 
290, 80 Ga. 1. 

37 C.J. p 879 note 27. 

39. Cal.—^Ready v, McDonald, 61 P. 
272, 128 Cal. 663, 79 Am.S.R. 76. 

87 O.J. p 879 note 28. 
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ported by some writing signed as provided, a parol otherwise, however, as to items not barred at the 
settlement being insufficient.^^ It has been held date of the settlement or statement of account^i 

3. Tobis 


§ 168. In General 

a. General principles 

b. Particular torts or injtuies 

a. Oeneral Fiindples 

Generally, unless the act causing the damage la not 
of Itself unlawful, a cause of action sounding in tort 
accrues at, and limitations begin to run from, the date 
on which the act causing the Injury la committed, which 
may or may not be the date on which actual damage 
is sustained. 

Broadly speaking, an action sounding in tort ac¬ 
crues at, and limitations begin to run from, the date 
on whidi the tort is committed,! from the date on 
which there is a wrongful invasion of personal or 
property rights,® or from the time when the injured 
person acquires a present right to sue.® In the 
absence of a statutory provision to the contrary^ 


or of fraudulent concealment,® this rule may apply 
even though plaintiff was then ignorant of the in¬ 
jury sustained® or could not ascertain with certainty 
the amount of his damage.^ The test to determine 
when the statute of limitations begins to run against 
an action sounding in tort is whether the act caus¬ 
ing the damage does or does not of itself constitute 
a legal injury, that is, an injury giving rise to a 
cause of action because it is an invasion of some 
right of plaintiff.® If the act is of itself not tin- 
lawful in this sense, and plaintiff sues to recover 
damages subsequently accruing from, and conse¬ 
quent on, the act, the cause of action accrues, and 
the statute begins to run, when, and only when, the 
damages are sustained;® and this is true although 
at the time the act is done it is apparent that injury 
will inevitably result.!® 


40. Waab.—Dlettneh Bros. v. Ander¬ 
son, 48 P.2d 921, 183 Wash. 574. 

37 C.J. p 879 note 80. 

Requirement of writing see Infra 8 
316. 

41. Cal.—Boyle v. McPherson, 97 P. 

249, 86 CaJ.App.2d 81. 

Wash.—Blettrlch Bros. v. Anderson, 
48 P.2d 921, 183 Wash. 674. 

87 O.J. p 880 note 31. 

1. Ark.—Faulkner v. Hule, 168 S.W. 
2d 889. *205 Ark. 882. 

Gal.—^Bell V. Bayly Bros, of Califor¬ 
nia, 127 P.2d 662, 63 OBl.App.2d 149 
—^Petruccl V. Heidenrelch, 111 P.i2d 
421, 43 Cal.App.2d 561—Jefferson v. 
Kenoss, 101 P.2d 711, 88 CalApp.2d 
496. 

EAn.—^Becker v. Porter, 240 P. 684, 
119 Kan. 626. 

La.—^Perrin v. Rodriguez, App., 153 
So. 656. 

Ohio.—Squire ▼. Guardian Trust Co., 
72 N.E'2d 137, 79 Ohio App. 371. 

Tex.—Stillwell v. City of Fort Worth, 
Civ.App., 162 S.W.2d 1046, affirmed 
169 S.W.2d 486. 140 Tex. 660— 
Thompson v. Prince, ClvJLpp., 1'26 
S.W.2d 674. Error refused—Gray¬ 
son V. Hays, Civ.App., 296 S.W. 289 
—Johnson v. Puckett, Civ.App., 265 
S.W. 718. 

Ya.—dty of Richmond v. James, 197 
S.E. 416, 170 Ya. 668. 116 AL.R. 
967. 

8. N.Y.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 1200 NE. 824, 
870 N.T. 287, 104 AL.R. 460, rear¬ 
gument denied Schmidt v. Mer¬ 
chants Despatch Transp. Co., 2 N. 
E.2d 680. 271 N.Y. 681. 

8. Mo.—Schrabauer y. Schneider Eh- 


gravlng Product, 25 S.W.2d 629, 
224 Mo.App. 304. 

4i TT.S.—^Iberville Land Co. v. Amer¬ 
ada Petroleum Corporation, C.C.A. 
La., 141 F 2d 384—Cox v. De Soto 
Crude Oil Purchasing Corporation, 
D.C.La, 65 F.Supp. 467. 

La.—^Perrin v. Rodriguez, App., 163 
So. 666. 

87 CJ. p 971 note 2 [aj, p 882 note 
41. 

What constitutes knowledge 

(1) The “knowledge” within a stat¬ 
ute providing that prescription runs 
from knowledge of offense or quasi 
offense Is not necessarily actual 
knowledge, but notice sufficient to 
excite attention and put a person on 
his guard and call for Inquiry.—^Iber¬ 
ville Land Co. v. Amerada Petroleum 
Corporation. C.C.A.La, 141 F.2d 884. 

(2) Whatever la notice enough to 
excite attention end put the owner on 
his guard and call for Inquiry is “no¬ 
tice” of everything to which such in¬ 
quiry might have led, and such In¬ 
formation as ought to put the own¬ 
er on inquiry is sufficient to start 
the running of the prescription — 
Mayer v. Ford, La.App., 12 So.2d 618. 

B. Tex—City of Yemon v. Low, Civ. 

App., 168 S W..2d 857. 

Fraudulent concealment of cause of 
action as tolling statutes of limi¬ 
tation generally see infra S 306. 

& Ga—^Barrett v. Jaokson, 162 S.E. 

308, 44 Ga.App 611. 

N.C.—Corpus Jozla cited In Powers v. 
Planters Nat. Bank & Trust Co., 
13 S.E2d 431, 432, 219 N.C. 264. 
Tex—Thompson v. Barnard, Civ. 
App., 142 S.W 2d 238, affirmed Bar- 
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naxd V. Thompson, 16S S.W 2d Mt, 
138 Tex '277—^Blondeau v. Sommer, 
Civ.App, 139 S.W.2d 228, error re¬ 
fused. 

W.Ya— Corpus jhuls cited in Scott 
V. Rinehart & Dennis Co., 180 S E. 
276, 277, 116 W.Ya. 819. 

37 C.J. p 882 note 40. 

Effect on limitations of plaintiff’s 
Ignorance of cause of action gener¬ 
ally see Infra S 1205. 

7- Tex—Gulf Refining Co. v. Na- 
bers, Clv.App, 184 S.W.2d 843. 

8 . Ga.—Fraser v. Atlanta Title & 
Trust Co., 19 S.E.2d 88, 66 GaApp. 
630— Corpus Juris cited In Edwards 
V. Monroe, 189 S E. 419, 428, 64 Ga. 
App. 791— Corpus juris cited In 
Silvertooth v. Shallenberger, 174 S. 
E. 3615, 867, 49 GaApp. 133— Cor¬ 
pus Juris cited in Barrett v. Jack- 
son, 162 S.E. 308, 309, 44 Ga.App 
611. 

87 C J. p 880 note 34. 

9. Ala.—Corona Coal Co v. Hendon, 
104 So. 799, 213 Ala. 323. 

Ga —^Fraser v. Atlanta Title & Trust 
Co, 19 S.E2d 88, 66 GaApp 680 
—Corpus Juris cited in Edwards 
V. Monroe, 189 S.E. 419, 428, 54 Ga. 
App. 791—Corpus Juris cited In Sil- 
vertooth v Shallenberger, 174 SE. 
865, 367, 49 Ga.App 133*—Corpus 
Juris cited in Georgia Power Co. 
V. Moore, 170 S.E. 620, 522, 47 Ga. 
App. 411—Corpus Juris cited In 
Barrett v. Ja.ckson, 162 SE. 808, 
309, 44 GaApp 611. 

Tex —Stillwell v. City of Port Worth, 
C1V.APP., 162 SW.2d 1046, affirmed 
169 S.W2d 486, 140 Tex 560. 

87 C.J. p 8(80 note 35. 

10. Wash.—^Sterrett y, Northport 



54 C.J.S. 


LIMITATIONS OF ACTIONS 


§ 168 


If, however, the act of which the injury is the 
natural sequence is of itself a legal injury to plain¬ 
tiff, a completed wrong, the cause of action accrues 
and the statute begins to run from the time the act 
is committed,!! even where little, if any, actual 
damage occurs immediately on commission of the 
tort,!2 and the statute will operate to bar a recovery 
not only for the present damages but for damages 
developing subsequently and not ascertainable at 
the time of the wrong done,!® for in such a case 
the subsequent increase in the damages resulting 
gives no new cause of action.!^ A fortiori, where 
the doing of an act is attended immediately by re¬ 
sulting actual damage, the statute begins to run at 
once.!® 

Negligence generally. Ordinarily a cause of ac¬ 
tion for negligence accrues, so as to start the run¬ 
ning of limitations, at the time of the act or omis¬ 
sion on which the claim of negligence is based,!® 
although actual damage may not be ascertained,!*^ 
or first incurred or suffered!* until a subsequent 
time. It has also been held, however, that a cause 
of action for negligence accrues, and limitations be¬ 


gin to run, when the forces put in motion by de¬ 
fendant produce injury to plaintiff,!® or from the 
date on which the injury was sustained and not that 
on which the negligent act was committed,®® or, 
at any rate, from the time when plaintiff was 
charged with notice of the negligence and resultant 
injury.®! Jn this connection it has been said that, 
where an act or omission constituting negligence 
causes direct or immediate injury, the action ac¬ 
crues at, and limitations run from, the date of the 
original act or omission,®® but that where such act 
or omission is injurious only in its consequences 
the cause accrues at, and limitations run only from, 
the time of the consequential injury.®® 

b. PaTticular Torts or Injuries 

(1) In general 

(2) Seduction 

(3) Trover and conversion 
(1) In General 

% 

General rules ordinarily control In respect of the 
time of accrual and running of limitations as to causes 
of action for sundry particular torts. 


Min. & Smeltlnsr Co.. 70 P. 1266, 30 
Wash. 164. 

II. Ga.—^Fraser v. Atlanta Title & 
Trust Co.. 19 S.XI2d 88, 66 OaApp. 
eso-HOoxpua etizls cited la Bdwards 
▼. Monroe, 189 6.0. 419, 423, 64 Ga. 
App. 791—4CIOXP1UI Juris olted la 
Sllvertooth v. Shallenherjer, 174 
S.SI. 365. 867, 49 GaApp. 188—Oor. 
pus juAs dted la Barrett ▼. Jack- 
son, 162 BJE. 808, 809, 44 Ga.App. 
611. 

N.C.—Corpus Juris olted la Powers 
V. Planters Nat. Bank & Trust Co., 
IS S.R'2d 431, 432, 219 N.C. 254. 
Tex.—Stillwell ▼. City of Port Worth, 
CivJLpp., 162 S.W.2d 1046, affirmed 
169 S.W.2d 486, 140 Tex. 560. 
W.Va.—Corpus jarls dted la Scott 
▼. Rinehart & Dennis Co., 180 S.D. 
276. 277, 116 W.Va. 819. 

37 C.J. p 881 note 87. 

18. Ga.—Trammell v. Georgia Pow¬ 
er Co., 183 S.£3. 825, 62 GaApp. 
514. 

Tex.—^Thompson v. Barnard, Civ. 
App., 142 S.W.2d 238, affirmed Ba!r- 
nard v. Thompson, 158 S.W.2d 486, 
188 Tex. i277—^Blondeau v. Sommer, 
Clv.App., 189 S.W.2d 228, error re¬ 
fused—American Indemnity Co. v. 
Bmst & Bmst, Civ.App., 106 S.W. 
‘2d 768, error refused. 

Va.—Street v Consumers Min. Corp., 
39 S.EI.'2d 2J1, 18*5 Va. 561. 

37 C.J. p 881 note 88. 

Whea suhstaatlal damage may re¬ 
sult from wrong affecting another's 
person or property, cause of action 
for such wrong immediately accrues 
within statute of limitations.—, 


Schmidt V. Merchants Despatch 
Transp. Co., 200 N.B. 824, 270 N.T 
287, 104 A.I 1 R. 450, reargument de¬ 
nied Schmidt V. Merchants Despatch 
Transp. Co., 2 N.B.2d 680, 271 N.T. 
531. 

13. Iowa.—Ogg V. Robb, 163 N.W. 

217, 181 Iowa 146, D.R.A.1918C 981. 
37 C.J. p 881 note 38. 

14b Iowa.—Ogg V. Robb, supra. 

N.T.—Schmidt v. Merchants Des¬ 
patch Transp. Co., 200 N.B. 824, 270 
N.T. 287, 104 A.D.R. 450, reargu¬ 
ment denied Schmidt v. Merchants 
Despatch Transp. Co., 2 N.D.2d 630, 
271 N.T. 531. 

37 C.J. p 882 note 89. 

15. La—^McGuire v. Monroe Scrap 
Material Co., 180 So. 413, 189 La 
578—Martenis v. American Rice 
MilUng Co, App., 178 So. 206— 
Luke V. Caddo Transfer & Ware¬ 
house Co., 124 So. 025, 11 LaApp. 
657. 

Ohio.—Sgulre v. Guardian Trust Co., 
72 N.B.2d 187, 79 Ohio App. 371. 

37 C.J. p '882 note 42. 

16. Ga—^Mobley v. Murray County, 
173 S.B 680, 178 Ga 388—Crawford 
V. Gaulden, 33 Ga 178. 

Tex.—Quinn v. Press, 140 S.W.2d 
438. 136 Tex. 60, 128 A.L.R. 767— 
Blondeau v. Sommer, Clv.App, 139 
S.W.2d 323, error refused—Beh¬ 
ringer V. City Nat. Bank, Civ.App., 
396 S.W. 674. 

Acomal as respeots rights of sub¬ 
rogated Insurer 

While an Insurer does not acquire 
a right of action for recovery against 
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a tort-feasor until It has paid in¬ 
sured, nevertheless the cause of ac¬ 
tion for the negligence of the tort¬ 
feasor accrues at, and limitations be¬ 
gin to run from, the date of the neg¬ 
ligence, so that after expiration of 
such limitation period the action of 
the subrogated insurer against the 
liability Insurer of the negligent jmlt- 
ty is barred, even though It Is less 
than such period since the Insurer 
paid insured and acquired the right 
to sue.—St. Paul Fire & Marine Ins. 
Co. V. Standard Casualty & Surety 
Co., Iia.App., 8 So.2d 463. 

17. Tex.—Quinn v. Press, 140 S.W.3d 
438, 135 Tex 60, 128 AL.R. 757. 
la Mass.—^Bartlett v. Bhll, 198 N.D. 

860, 288 Mass. 532. 

N.C.—Hooper v. Carr Lumber Co., 1 
S.B 2d 818, 216 N.C. 308. 

Tex.—Robertson v. Texas & N. O. R. 
Co, Civ.App., 122 S.W.2d 1098, er¬ 
ror refused. 

19. N.T.—Schmidt v. Merchants 
Despatch Transp. Co., 200 N.B. 824, 
270 N.T. 287, 104 A.LB. 460, rear- 
gument denied Schmidt v. Mer¬ 
chants Despatch Transp Co., 3 N. 
D.2d 680, 271 N.T. 631. 

20. NH.—White V. Schnoebelen, 18 
Ab2d 185, 91 N.H. 273. 

21 . Md.—Callahan v. Clemens, 41 A. 
2d 473—Hahn v. Claybrook, 100 A. 
83. 180 Md. 179, LR.A1917C 1169. 

22 . Mont—Heckaman v. Northern 
Pacific Ry. Co., 20 P.2d 258, 98 
Mont 368. 

23. Mont.—Heckaman y. Northern 
Pac. Ry. Co., supra. 
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In accordance with the general principles, as dis¬ 
cussed supra subdivision a of this section, the courts 
have determined the date on which limitations be¬ 
gin to run m respect of sundry particular torts or 


injuries,such as conspiracy,25 injuries to or af¬ 
fecting property generally,2® including the wrongful 
seizure of property,27 hbel and slander,28 malfea- 


a4i U.S.—^Foster & Kleiser Co. v. 
Special Site Sign Co., CCA.Cal., 
as F.2d 742, certiorari denied Spe¬ 
cial Site Sign Co. v. Foster & Klei- 
ser Co.. 57 S Ct. SIS, 299 U.S. 613, 
81 liFd. 452. 

Antl-tnuit laws 

(1) A cause of action unde*^ the 
ajiti-trust laws arises when the dam¬ 
age IS sustained, and the statute of 
limitations begins to rur at that 
time —^Foster & Kleiser Co. v. Special 
Site Sign Co., C.CA.Cal., 85 F.2d 
742, certiorari denied Special Site 
Sign Co. Y. Foster & Eleiser Co., 67 
S.Ct. 315, 299 U.S. 613, 81 L.Fd. 452 
—^Momand v. Paramount Pictures 
Distributing Co., D.CMass., 36 F. 
Supp 568. 

(•2) Where a violation of the anti¬ 
trust laws IS a single act on a single 
day, the cause of action for treble 
damages '^accrues,” and the statute 
of limitations begins to run, at once, 
and the Injured plaintiff may sue for 
treble damages the moment his inter¬ 
est Is Invaded, not only on account of 
Iniuries suffered at once but also on 
account of those he will suffer In 
future. Including what he has suffer¬ 
ed during, and will suffer after, trial 
Momand v. Universal Film Ex¬ 
change, D.C.Mass, 43 F.Supp. 996. 

Civil damage laws 
An action under the civil damage 
laws, sounding in tort, accrues at, 
and limitations begin to run from, 
the date of such sale rather than 
from the date when the resulting 
intoxication caused loss or injury to 
plaintiff.—^Bmmert v. Grill, 39 Iowa 
690. 

Frocnxing breach of oontraot 
Attorneys* cause of action, if any, 
for wrongfully procuring breach of 
employment contract accrued, and 
statute of limitations commenced to 
run, at time attorneys were dis¬ 
charged.—^Nefl V. Willmott, Boberts 
& Looney, 41 P.2d i86, 170 Okl. 460 
Wrongful Injunetlon 
La.—^Burglass v. Ylllere, 129 So. '209, 
170 La. 805. 

Seseoxatloii of corpse 
Qa.—^Barrett v. Jackson, 162 S E. 308, 
44 Ga.App 611. 

Tex.—City of Vernon v. Low, Civ. 
App., 158 S.W.2d 357. 

S5. Ind—^Montgomery v. Crum, 161 
N.E. 261, 199 Ind 660. 

Kan.—^McCue v. Franklin, 143 P.2d 
646, 157 Kan 668 

Ho.—Kansas City v. Bathford, 186 
SW2d 670, 353 Mo. 1180. 

Sate of last overt act 
A statute of limitations begins run¬ 


ning from the date of the last proved 
overt act under the conspiracy re¬ 
gardless of the date when the orig¬ 
inal illegal agreement was made.— 
State on Inf. of Taylor v. American 
Ins. Co, Mo., ,200 S.W.2d 1. 

26, U.S.—^E*reeman v. Town of Gal¬ 
lup, CCANM., 162 F.2d 273— 
Bnghtwell v. First Nat Bank, C. 
C.AFla., 109 F.2d 271. 

Qa.—Southern By. Co v. Leonard, 
199 SE. 433, 68 GaApp. 574 
Idaho.—Hansbrough v. D W. Stand- 
rod & Co, 286 P. 923, 49 Idaho 216 
Iowa—^Ashman v. City of Des 
Moines, 228 N.W. 316, 209 Iowa 
1247, modified in other respects 229 
N.W. 907, 209 Iowa 1247. 

Ohio—^Mahoning Nat Bank v. City 
of Youngstown, 56 N.E.,2d 218, 143 
Ohio St 523. 

Okl—City of Pawhuska v. Button, 
261 P 1001, 123 OkL 61. 

Damage from sale of defective graai. 
ary 

Buyer's cause of action for dam¬ 
age to rice, caused by sale of defec¬ 
tive granary, accrued when damage 
was discovered; and seller's promise 
that damage would not occur in fu¬ 
ture was held not to toll statute as 
affecting bu:fer's right of action for 
damages to rice from defective con¬ 
dition of granary sold.—^Louisville 
Silo & Tank Co. v. Thweatt, 29'6 S.W. 
710, 174 Ark. 437. 

Trespass 

(1) In general.—Consolidation Coal 
Co. V. Friedline, 3 A.2d 200, 134 Pa 
Super. 1—Telford Coal Co v Pro- 
thero, 24 PaDist. & Co. 183—Bshle- 
man v. Lancaster County, Pa Com. 
PI, 46 Lane L Bev. 609, 61 York Leg 
Bee. 122. 

(2) Underground trespass—^Lewey 
V. H. C. Fricke Coke Co, 31 A. 261, 
166 Pa. 536, 28 LB A. 288, 46 Am 
SB. 684—37 C.J. p 981 note 90 [b] 
(6), (7), (8). 

Waste 

(1) In general. 

N.Y.—Hayman v. Morris, 46 N.Y S 2d 
482. 

N.C.—Sherrill v. Connor, 12 SB. 688. 

596, 107 N.C. 630. 

67 C.J. p 633 note 86. 

(2) Landlord's cause of action, be¬ 
cause tenants removed balcony in 
building, accrued at time of removal, 
and statute of limitations commenced 
to run at that time against action 
for waste.—^Pappas v. Braithwaite, 
Mont, 16.2 P 2d 212 

(3) The statute does not begin to 
run against a tenant holding an op¬ 
tion to purchase for waste commit¬ 
ted while It was m force, until the 
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option has become extinguished with¬ 
out having been exercised.—^Powell v.. 
Dayton, S. & G. B. B. Co., 16 P. 863, 
16 Or. 33, 8 Am S.B 251. 

Negligent lustallatlon 
NH.—White V. Schnoebelen, 18 A.2d 
185, 91 N.H. 273 

NY,—Senauke v. Bronx Gas & Elec¬ 
tric Co.. 284 NYS. 710, 167 Misc 
948. 

27- NC—^Davis v. Doggett, 194 S.B. 
288, 212 N.C. 589—Charlotte Consol 
Const. Co. V. City of Charlotte, 180* 
S E 573, 208 N.C. 309. 

Tex —^Edmondson v, Carroll, Civ 
App, 65 S.W.2d 1107, error dis¬ 
missed 

Wrongful attachment 

(1) As respects limitations, no 
cause of action, for wrongful attach¬ 
ment on theory of nonexistence of 
debt, accrues until termination of 
main action.—^First Nat. Bank v. Sal¬ 
isbury. 292 P. 1113, 146 Okl. 6. 

(2) Attachment of property of a. 
third person as belonging to defend¬ 
ant Is a qua.sl offense, and the ac¬ 
tion by the owner for damages la 
prescribed by one year from the time 
of the Injury as of the time of the 
seizure, and not from the date of 
the judgment establishing title of the 
owner.—^Martenis v. American Bice 
Milling Co., La.App., 178 So. 206. 
Wrongful writ of replervlu 

A cause of action for the seizure 
of property under a writ of replevin 
wrongfully sued out does not accrue 
until the custody of the law is termi¬ 
nated by a final judgment—Osgood v. 
Carver, 43 Conn. 24. 

Wrongful sequestration and seizure 
Prescription against suit for 
wrongful seizure under writ of se¬ 
questration or of provisional seizure 
begins to run from termination of 
litigation adjudicating Illegality of 
seizure, not from date of seizure.— 
Commercial Securities Co. v Matting¬ 
ly, La.App.. 26 So 2d 37—Tyler v. 
Phillips, La.App., 150 So. 681. 

28. Iowa.—Jean v. Hennessy, 28 N. 

W. 646, 69 Iowa 373. 

Date of publication 

CD The general rule Is that the 
statute begins to run from the time 
when the defamation Is published.— 
Forman v. Mississippi Publishers 
Corporation, 14 So.2d 344, 196 Miss. 
90, 148 A.L.B. 469—37 C.J. P 17 note 
76. 

(2) This rule may apply, even 
though the person defamed has no 
knowledge thereof until some time 
afterward.—^Barnard v. Boulware, 6 
Mo. 464. 
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sance or nonfeasance of corporate directors or offi¬ 
cers,or the wrongful ouster of a partner.^O 

(2) Seduction 

Generally speaking limitations against an action for 
seduction run from the date of the seduction. 

Where the action is by the woman seduced under 
the promise of marriage, it has been held that the 
statute of limitations begins to run from the time 
of the seduction^i and continues until the relations 
are broken off and for the statutory period there¬ 
after but the application of this rule demands 
that the intercourse be continuous and referable, di¬ 
rectly or by fair implication, to the original prom¬ 
ise, and that the loyalty of the woman to her ex¬ 
pectation of marriage be unbroken.33 Jn an action 
for breach of promise and seduction the statute of 
limitations, applicable to an action for seduction, 
has been held not to begin to run against recovery 
of damages therefor tmtil the last illegal act had 
under the promise of marriage.®^ 

The common-law action for loss of services and 


expense does not accrue until the sickness deprives 
the parent of the daughter’s services,®® and until 
the expense, if any is sued for, has been incurred.®® 
Where the action is under a statute giving the par¬ 
ent of the woman seduced a right of action for the 
seduction alone, before any loss of service occurs, 
the statute of limitations has been held to run from 
the act of seduction ;®7 such action accrues, not 
when the father discovers the seduction, but when 
the act is committed.®® When a parent’s suit is 
based on seduction induced by a promise of mar¬ 
riage, it has been held that limitations do not be¬ 
gin to run as long as the intercourse continues and 
is induced by a continuation and renewal of such 
promise.®® 

(3) Trover and Conversion 

Ordinarily an action for conversion accrues and lim¬ 
itations run from the date of the wrongful taking or 
wrongful exercise of dominion over property. 

Ordinarily a cause of action for trover and con¬ 
version accrues at, and limitations begin to run 
from, the date of the conversion,^® but not until 


(8) It has been intimated that such 
rule applies, even though plaintiff's 
ignorance may be due to fraud on 
the part of defendant.—MoCarlie v. 
Atkinson, 27 So. 641, 77 Miss 594. 

(4) The statute of limitations is 
not tolled by fraudulent concealment 
of defendant’s identity.—Staples v. 
Zoph, 49 P.2d 1181, 9 Cal.App 2d 869. 
OOTnninntoations pubUshed In Judloial 
procesdtngs 

A cause of action for libel or slan¬ 
der founded on publications made in 
the course of Judicial proceedings 
does not accrue until the final de¬ 
termination of the proceedings in 
which the publication is made.—^Mas- 
terson v. Brown, Tex., 72 F. 186, 18 
C.aA. 481—87 C.J. p 17 note 86. 

89. U.S.—Kohler v. McClellan, aO.A 
La., 156 F.2d 908, certiorari demed 
Kohler v. Humphrey, 67 S Ct. 203— 
Anderson v. Galley, D.C.Ga, 33 F. 
2d 589—Winkelman v. General Mo¬ 
tors Corporation, D.C.N.T, 44 F. 
Supp. 960. 

Me.—^Bates St. Shirt Co. v. Waite, 166 
A. 298, 180 Me. 352. 

Minn—Williams v. Davis, 234 N.W. 
11, 182 Minn. 186. 

N.T.—^Pollack V. Warner Bros Pic¬ 
tures, 41 N.T.S.2d 225, 266 AppDiv. 
118—^Frank v. Carlisle, 23^ N Y.S 2d 
849, '261 AppDiv. 13, affirmed 85 
N.B.2d 982, 286 N.T. 686—Nunck 
V. Baker, 14 N.Y.S.2d 503. 

Ohio.—Sguire v. Guardian Trust Co, 
72 N.B.2d 137, 79 Ohio App 371. 
Tex—Conrads v. Kasch, Civ App., 26 
S.W2d 732, error denied Kash v. 
Conrads, 81 S.W.2d 680, 119 Tex 
449. 


Limitations as affected by continu¬ 
ance of corporate directors or offi¬ 
cers in office see infra 9 169 a« 

Excessive loan 

Limitation on action agamst bank 
directors for making excessive loans 
began to run from date on which 
excessive loan was made. 

U.S —^Anderson v. Galley, D.C.Ga, 
33 R2d 589. 

Ga.—Mobley v. Faircloth, 164 SB 
195, 174 Ga 808, 83 AL.B. 1201, 
answers conformed to 164 S.B. 910, 
4)5 GaApp 406. 

30. Okl.—^Dean v. Anson, 261 P. 174, 
128 Okl. 23. 

Time of ouster 

The statute of limitations in a suit 
for wrongful ouster begins to run 
at the time plaintiff was ousted.— 
Dean v. Anson, supra. 

31. Wash.—^Rockwell v. Day, 172 P. 
764, 101 Wash, 680. 

38. Wash,—^Rockwell v. Day, supra. 
57 C.J. P 24 note 6. 

33. Wash—^RockweU v. Day, supra. 
37 C.J. P 883 note 52. 

34. Tenn—^Heggie v. Hayes, 208 S. 
W. 606, 141 Tenn. 219, 3 AL.R. 
150. 

35. Va—Clem v. Holmes, 83 Gratt. 
722, 74 Va 722, 86 Am.R. 793. 

57 C J. p 25 note 8 

36. Ky.—Wilhoit V. Hancock, 5 Bush 
567. 

37. Ga—^Davis v. Boyett, 48 SB 
185, 120 Ga 649, 102 Am.SR. 118, 
66 LR.A. 258. 

57 0 J. p 25 note 11. 
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38. Ga—^Davis v. Boyett, supra 

39. Tenn.—^Davis v Young, 16 S.W- 
473, 90 Tenn 303. 

40. U.S.—Watkins v. Madison Coun¬ 
ty Trust & Deposit Co, C.C AN.T, 
24 F.2d 870, certiorari denied 48 
S.Ct. 562, 277 U.S. 602, 7*2 LBd. 
1010—Colley v. Canal Bank & 
Trust Co., D C.La., 64 F Supp 1016, 
affirmed, CC.A., 159 F2d 153. 

Ark.—Thomas v. Westbrook, 177 S. 
W.2d 931, 206 Ark. 841—^Meacham 
V. Mid-South Cotton Growei^s Ass’n, 
115 S.W.2d 1078, 196 Ark. 78. 

Cal.—^First Nat. Bank of Richmond 
V, Thompson, 140 P.2d 75, 60 Cal. 
App.2d 79—Coy v. B. F. Hutton & 
Co., 112 P 2d 639, 44 Cal App.2d 386. 
Mass.—^Kelley v. Thomas G. Plant 
Co., 174 NB. 224, 274 Mass. 102. 
Nev—Warren v. De Long, 97 P2d 
792, 59 Nev. 481. 

N.J.—Weiss V. Stelling, 32 A2d 291, 
130 N.JLaw 235 

N.T.—Guild V. Hopkins. 63 N.Y.S 2d 
522. 271 App-Div. 342. 

37 CJ p 8>82 note 44—66 C.J. p 72 
note 61. 

Couvexsion of bank book took place, 
so as to start the running of limita¬ 
tions, on day pledgee wrongfully ob¬ 
tained possession of the bank book. 
—^lavazzo v. Rhode Island Hospital 
Trust Co., 166 A. 407. 51 R.L 4159. 
Check 

(1) Where bank by accepting check 
payable to corporation enabled presi¬ 
dent of corporation to convert pro¬ 
ceeds thereof, corporation’s cause of 
action against bank accrued when 
bank accepted check and not when 
demand was made on bank by corpo- 
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t1ien.^i The time when a conversion takes place, 
and when a right of action accrues therefor, de¬ 
pends on the conditions and surrounding circum¬ 
stances under which the property involved came in¬ 
to possession of the person charged with the wrong¬ 
ful act.*2 Thus limitations may run from the date 
of the tortious taking of property constituting a 
conversion thereof,^3 that is, from the time of the 
wrongful taking of possession or illegal exercise of 
dominion over property^^ 

Owner^s ignorance of conversion. It has been 
held that the owner’s ignorance of a conversion of 
his property will not prevent the running of limita¬ 
tions from the time of conversions^ in the absence 
of fraudulent concealment,^^ although it has also 
been held that the statute runs from the date of 
conversion, even though defendant fraudulently con¬ 
cealed it,S7 on the theory that, where the statutes 


create no exceptions, the court can make none.ss 
Where, however, there is an originally lawful pos¬ 
session without a subsequent unlawful disposition 
of the property, and a demand and refusal are a 
prerequisite to a cause of action for conversion, 
limitations will not begin to run until there has been 
a demand and refusal,S9 but limitations commence 
to run at least from the time of demand and re- 
fusal.50 It has also been held that, where property 
comes rightfully into the possession of one who aft¬ 
erward holds it adversely, the statute of limitations 
does not begin to run in his favor until her notifies 
the owner of his adverse holding.®^ 

Where a thief conceals stolen property, he may 
not plead the statute of limitations in his own de- 
fense,52 but the rule has been held otherwise where 
he holds the property openly and notoriously.BS 
Unlawful disposition after lawful possession. 


ration cls regards running of statute 
of limitations. 

U.S.—^Industrial Development & Man¬ 
ufacturing -Corporation v. First 
Nat Bank* D.O Me.. 13 F.Supp. 740. 
Ohio.—^Fidelity & Deposit Co. of 
Maryland v. Farmers & Citizens 
Bank of Lancaster, 62 N.F.2d 649, 
7.2 Ohio App. 432. 

(2) No demand was necessary to 
perfect plalntllTs right of action 
where gravamen of action was con¬ 
version. regardless of Its form.—Von 
Fricken v. Bankers Trust Co., 4 N.T 
S.2d 828, 254 App.Dlv. 874, reargu¬ 
ment denied 7 N.Y.S.2d '223. 256 App. 
Dlv. 785, appeal denied. 

Promlssozy note 

Where agent used funds of his 
own and of his relative In addition 
to principal’s funds to acquire mort¬ 
gage taken In agent’s name, but took 
three bearer notes in exact amounts 
•contributed by each, agent did not 
convert principal’s Ihnds or note at 
time of making of loan, with respect 
to question whether principal’s claim 
thereto was barred by limitations.— 
In re Pratt’s Estate, 266 N.W. 280, 
221 Wls. 114. 

41. Cal.—Eagee v. Benclch, 81 P.2d 
266, 27 Cal.App.2d 469. 

Colo.—^Holly Sugar Corporation v. 

Wilson, 76 P.2d 149, 101 Colo. 611. 
Ga.—^American Surety Co v. Mem- 
man, 17 S.EAd 888. 66 GaApp 407 
—Pierce v. Cheves-Green & Co, 12 
S.E.2d 476, 64 GaApp 131—Bar¬ 
bour V. W. A. Day Co., 189 S.E. 909, 
87 Ga.App. 267. 

Wls.—-Whittier V. Atkinson, 296 N.W. 
781, 236 Wis. 432. 

87 C.J. P 882 note 4>5—65 C.J. p 72 
note 62. 

^Oouversloa at time of finding oertlll- 
oates 

Suit brought by administrator, to 
recover gold certificates found in 


traveling bag belonging to decedent 
that had been sold after death, with¬ 
in five years after gold certificates 
had been found in the lining of a 
bag was not barred by limitations, 
since conversion occurred at time of 
finding.—^Baugh v. Williams* Adm’r, 
94 S.W.2d 330, 264 Ey. 167. 

Absence of advene dalm 
Where oil companies had no Inter¬ 
est In royalty oil or in Its proceeds 
and asserted no adverse claim there¬ 
in but held the proceeds for the own¬ 
ers awaiting termination of litiga¬ 
tion, recovery by royalty owners of 
the value of oil produced and run 
more than two years before suit In¬ 
volving the leasehold estate and oil 
produced was not barred by limita¬ 
tion.—Gulf Oil Corporation v. Mara^ 
thon Oil Co., 152 S.W.2d 711. 137 Tex. 
69. 

4a. S.C.—^Roberts v. James, 158 S.E. 
689, 160 SC. 291. 

Demand generally as prerequisite to 
accrual of action and running of 
llzmtations see infra. S 201. 

43. N.J.—Weiss V. SteUing, 32 A.|2d 
291, 130 N.J.Law 286. 

Ohio.—Gillespie v. Holland, 20 Ohio 
ClrCt.,N.S.. 17, 8 Ohio App. 116. 

65 C.J. p 72 note 64. 

44. Cal—^Reed v. Molony, 101 P.2d 
175, 88 Cal.App.2d 405. 

45. U.S.—Colley v. Canal Bank & 
Trust Co., D C La., 64 F.Supp. 1016, 
affirmed, C.C.A, 159 F 2d 163. 

Cal,—^Flrst Nat. Bank of Richmond 
V. Thompson, 140 P2d 75, 60 Cal. 
App.2d 79—Coy v. B. F. Hutton & 
Co, 112 P.2d 689, 44 Cal.App.2d 
386—^Rose v. Dunk-Harbison Co., 
46 P.2d 242, 7 Cal.App.2d 60.2. 

65 C J. p 72 note 73. 

46. Ind.—^Meyer v. Garvin, 37 N.E. 
2d 291, 110 Ind.App 403 

Ban.—Manka v. Martin Metal Mfg. 
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Co., 118 P2d 1041, 1158 Kan. 811, 
136 A.LR. 663. 

La.—^McGuire v. Monroe Scrap Mate¬ 
rial Co, 180 So. 413, 189 La. 678 
Undtir statute It has been held that 
a cause of action for conversion aris¬ 
es at, and limitations begin to run 
from, the time when plaintiff discov¬ 
ered or, by the exercise of reasona¬ 
ble diligence, should have discovered 
defendant’s fraudulent concealmont 
of a conversion.—Schuck v. Bramble, 
89 A. 719, 122 Md. 411. 

ETtook eertifioates not ‘property” 
within statutory provision as to 
‘‘knowledge’’ 

In statute providing that, where 
land, timber or ’’property” has been 
Injured, damaged, cut, or destroyed, 
prescription runs from date knowl¬ 
edge of suoh damage Is received by 
owner thereof, the quoted word does 
not include certificates of corporate 
stock.—Colley v. Canal Bank A Trust 
Co., D.C.La., 64 FSupp. 1016, affirm¬ 
ed, C.C.A., 169 F.2d 158. 

47. N.C.—^Blount V. Parker, 78 N.C. 
128. 

Tenn.—^Million v. Medarls, 6 Bast 
182. 

48. Tenn.—Million v. Medarls, su¬ 
pra. 

46. Ga.—Townsend v. Tattnall 
Bank, App., 89 S.E.2d 636. 

S.C.—^Roberts v. James, 158 S.E. 689, 

87^cV^’p 967^note 74 [al, 76 [a] (1) 
—65 C J. p 72 note 66, 

6a N.T.—Northrop v. Smith, 23 N. 
E 671, 118 NY. 682. 

51. Ill.—Cooper V. Cooper, 28 N.B. 
246, 132 Ill. 80. 

52. Kan.—^Manka v. Martin Metal 
Mfg. Co., 118 P.2d 1041, 163 Kan 
811, 186 A.L.R. 668. 

53. Kan.—Manka v. Martin Metal 
Mfg. Co., supra. 
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Where there is a lawful possession of property and 
a subsequent unlawful disposition thereof, an action 
for its conversion accrues at^ and limitations be¬ 
gin to nm from, the date of the unlawful disposi¬ 
tion,54 such as the date of an unauthorized sale or 
other transfer of corporate stock,®® or a wrongful 
delivery of negotiable warehouse receipts;®® and 
no tender or demand is necessary to start limita¬ 
tions nor may the limitation period be extended 
by making a demand at a subsequent date.®® 

§ 169. Continuing or Repeated Injury in 
General 

a. General principles 

b. Continuing injury from structures 

generally; nuisance 

c. Pollution 


a. General Principles 

Where a continuing tort causes a single, Indivisible 
Injury, the cause of action accrues at, and limitations 
begin to run from, the time when the nature and ex¬ 
tent of the damage are ascertainable, which may be 
at the Inception of the tort or not until the last date 
of the tortious conduct. If a continuing tort causes a 
series of separate and recurrent Injuries, limitations run 
as to each from the date thereof. 

Subject to rules governing single or successive 
smts, it may be broadly stated that, where a tort 
involves a continuing or repeated injury, the cause 
of action accrues at, and limitations begin to run 
from, the date of the last injury,®® or when the 
tortious overt acts cease.®® In this connection it 
has been said that one should not be allowed to ac¬ 
quire a prescriptive right to continue a wrongful 
act.®i Where the tortious act has been completed, 
or the tortious acts have ceased, the period of limi¬ 
tations will not be extended on the ground of a 
continuing wrong.®® 


54. S.G.—Roberts ▼. James, 168 S. 
E. 689, 160 S.C. 291. 

87 C.J. p 967 note 76 [aj (2)—66 C. 
J. p 7'2 note 67. 

55. Cal.—^Bell v. Bayly Bros, of 
California, 127 P.2d 662, 63 Cal.App. 
2d 149—Coy V. S3. F. Hutton & Co., 
112 P.2d 639, 44 Cal.App 2d 886. 

Altevatlo]ii of broker’s books 
The statute of limitations, In ac¬ 
tion for alleged conversion of stocks 
by brokerage house which altered its 
books so as to show that customer’s 
separate property was held In joint 
tenancy, began to run on date of the 
alteration constituting a conversion. 
—^Rose V. Dunk-Harblson Co., 46 P. 
2d 242, 7 Cal.App.2d 602. 

58L Ark.—^Meacham v. Mid-South 
Cotton Growers Ass'n, 116 S.W.2d 
1078, 196 Ark. 78. 

57. Cal.—Coy V. B. p. Hutton & Co., 
112 F.2d 639, 44 Cal.App.2d 386. 

58. Cal.—Coy v. E. F. Hutton & 
Co., supra. 

59. Arlz.—Garcia v. Sumrall, 121 P. 
2d 640, 58 Anz. 626. 

Cal.—Trombley v. Holts, 56 P.2d 641, 
29 Cal.App 2d 699. 

Ill.—Keeran v. Wahl Co., 61 N.E.2d 
598, 320 IllJLpp. 467. 

N J.—^Highes V. Eureka Flint St Spar 
Co., '26 A 2d 567, 20 H.J.Misc. 814. 
H.Y.—Sadowski v. Long Island R 
Co., 615 H.E2d 497, '292 N.Y. 448. 

Or.—Hotelling v. Walther, 130 P. 

944, 169 Or. 569, 144 A.LR. 205. 
Wls.—Speth V. City of Madison, 22 
N.W.2d 601, 248 Wls. 492. 

Sy ooxporate dlrectozs or offlcers 

(1) Suit against directors of insol¬ 
vent national bank for accounting 
was held not barred as x^gards con¬ 
tinuing negligence of directors in 
Iklling to resell bank stock.—Ander¬ 
son V. Galley, I).C.Ga., 33 F.2d 689. 


(2) A derivative antlon by the paiv 
ent corporation’s stockholders on the 
theory that a subsidiary should have 
been dissolved In 1931, or before 1942, 
thus stopping expenditures, was bas¬ 
ed on a ’’continuing wrong,'* and 
hence, although the limitations stat¬ 
ute applied. It did not bar the action 
but merely limited damages to the 
statutory period preceding the ac¬ 
tion.—Hayman v. Morris, 46 N.Y.S. 
2d 482. 

(3) A derivative action by a sub- 
sidiairy’s stockholders against the 
parent corporation and others for 
waste for payment of unnecessary 
expenses In keeping the subsidiary 
alive after It had practically discon¬ 
tinued business activity in 1981 was 
based on a "continuing Injury,” and 
hence was not barred by the six-year 
statute.—Hayman v. Moms, supra 
aUsiiiformatlon by conveyaaioer 

(1) A conveyancer's negligence in 
failing to advise his employer cor¬ 
rectly concerning the existence of a 
tax lien Involves a continuing cause 
of action which does not ripen into 
completion until the property is sold 
for nonpayment of taxes, at which 
time the cause of action accrues so 
as to start the running of limitations 
—Schwab V. Cornell, 160 A 449, 306 
Pa. 536. 

(2) In any event a letter from the 
conveyancer Incorrectly informing 
plaintiff that the title was without 
liens tolls limitations against an ac¬ 
tion for negligence, and plaintiff’s 
possession of a title policy is imma¬ 
terial.—Schwab V. Cornell, supra. 
Copyright Snftlxigemexit 

U.S—Cam V Universal Pictures Co., 
D C.Cal., 47 F.Supp. 1013. 

60 . U.S.—^Rowe V. Gatke Corppra- 
tion, C.C.AInd., 126 F.2d 61, peti¬ 
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tion dismissed Gatke Corporation 
V. Rowe, 63 S.Ct 81, 317 U.S. 702, 
87 L.Ed. 661. 

Ind—^Montgomery ▼. Crum, 161 NJBL 
251. 199 Ind. 660. 

Okl—Clark v. Sloan, 87 P.2d 268,. 
169 Okl. 847. 

Pa—^Dixon Valve 4b Coupling Co. v. 

Shea, Com.Pl., 62 Montg.Co. 887. 
Abdnotloa 

Mother suing for wrongful abduc¬ 
tion of child over nine-year period 
was held not limited to damages sus¬ 
tained within two years before suit, 
where alleged wrongful acts were 
continuous, constituting single 
wrong—^Montgomery v. Crum, 161 N. 
E. 251, 199 Ind. 660. 

61. Cal.—^Nelson v. Robinson, 118 P. 
2d 360, 47 Cal.APp.2d 520. 

62 . Mich.—^Pontiac Packing Co. v 
Hancock, *241 HW. 268, 2167 Mich. 
46. 

Continuance In office 

(1) The mere fact that an officer 
or director of a bank or corporation 
continues in office after completion of 
his tort does not toll the statute of 
limitations. 

U.S —^Anderson v. Galley, I> C Ga., 83 
F.2d 589—Winkelman v. General 
Motors Corporation, U.C.N.Y., 44 F. 
Supp 960. 

N.Y.—^Pollack V. Warner Bros. Pic¬ 
tures, 41 N.Y.S 2d 225, 266 APp.Div. 
118. 

Ohio.—Sanire v. Guardian Trust Co., 
72 N.E.2d 137, 79 Ohio App. 871. 
C2) Where officer of theater corpo¬ 
ration immediately after execution 
of lease of theater property made 
full disclosure to stockholders of his 
interest m lessee fljm, fact that offi¬ 
cer continued such interest in lessee 
firm for period of six years did not 
constitute a continuing breach of 
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Damages recoverable in single action. Where the 
case is such that all damages, both past and future, 
can be presently estimated and recovered in one ac¬ 
tion, successive actions cannot be brought for re¬ 
curring or continuing damages, and the statute rtms 
from the time the original cause of action ac¬ 
crues.®^ So, where the tort in its inception occa¬ 
sions permanent injury of a direct, immediate, and 
complete character, the action accrues at, and limi¬ 
tations begin to run from, the inception of the tort, 
which may be either the date on which the caus- 
tive act was committed or that on which it first oc¬ 
casioned injury,®^ or that on which the permanence 
of the injury became obvious.®® If the continuing 
nature of the tort and injury is such that damages 
cannot be determined until cessation of the wrong, 
the right of action is deemed as continuous as the 
tort on which it is based so that it accrues at, and 
limitations begin to run from, the last date rather 
than from the first date of the wrong,®® or, as oth¬ 
erwise expressed, limitations do not apply to such 
a tort so long as it subsists.®^ 


Damages not recoverable in single action. Cases 
frequently arise where damages resulting from an 
act are continuing or recurring so that they cannot 
presently be ascertained or estimated so as to be 
presently recoverable in a single action, and in 
such cases separate and successive actions may be 
brought to recover the damages as they accrue, 
and to cases of this character tihie statute of limita¬ 
tions does not have the same rigid application as to 
cases where all the damages may be recovered in 
a single action.®® Where a continuing tort involves 
separate and successive injuries, the action accrues 
at, and limitations begin to run as to each injury 
from, the date thereof,®® and there is not only a 
cause of action for the original wrong, arising when 
the wrong is committed, but separate and succes¬ 
sive causes of action for the consequential damages 
arise as and when such damages are from time to 
time sustained; and, therefore, as long as the cause 
of the injury exists and the damages continue to oc¬ 
cur, plaintiff is not barred of a recovery for such 
damages as have accrued within the statutory pe- 


duty so as to prevent runnlngr of 
statute of limitations on causes of 
action founded on-tort during* such 
time.—Arrigonl v. Adorno, 31 A.2d 
32, 129 Oonn. 678. 
mtra vires payments 
The failure of directors to brlnsr 
action on behalf of corporation to 
recover alleged ultra vires payments 
to retiring officials and 'widows of 
deceased officials did not constitute 
a continuing wrong on their part 
which had the effect of extending the 
period during which an action might 
be commenced against them.—Nurlck 
V. Baker, 14 N.T.S.2d 503. 

OonsecLnentiai damages 
Where stockholders In a derivative 
action challenged a loan eigreement 
on the theory that the parent corpo¬ 
ration, instead of borrowing from 
a subsidiary at interest, could have 
called for redemption of its holdings 
of the subsidiary's stock, the wrong 
was not a "continuing wrong,” as re¬ 
gards the period of limitation, mere¬ 
ly because consequential damages 
mounted during the passage of time 
after the agreement complained of.— 
3E3h.yman v. Morris, 46 N.T.S.2d 482. 
63< Ark—^Brown v. Arkansas Cen¬ 
tral Power Co., 294 S.W. 709, 174 
Ark. 177. 

37 C.J. p 886 note 75. 

ea. trs.—^Arkansas Fuel Oil Co. v. 
City of Blackwell, C.C.A.Okl., 87 F. 
2d 60. 

Ark.—^Arkebauer v. Falcon Zinc Co., 
12 SW2d 916, 17i8 Ark. 943—^Brown 
V. Arkansas Central Power Co., 9 
S.W.2d 325, 177 Ark. 1064. 
ba.—^Felton v. State Highway Board, 
181 S.F. 506, 51 Ga.App. 930. 


m.—^Monarch Refrigerating Co. of 
Chicago V. City of Chicago, 66 N.F. 
«2d 692, 32g 1U.APP 546. 

Ky.—^Louisville Hydro-Ellectric Co. v. 
Cobum, 110 S.W.2d 445, '270 Ky. 
624. 

Mo.—^Person v* City of Independence, 
App., 114 S.W.2d 175. 

N.T —Vanton Corporation v. New 
York Rapid Transit Corporation, 13 
NBI.2d 693, 277 N.T. 93. 

Tex,—Texas & N. O. Ry. Co. v. Jeff 
Chalson Townsite Co., Com.App., 
'298 SW. 399. 

37 C.J. p 286 note 79. 

Xn case of Improper bLvestments by 
a trust company, constituting parts 
of one continuous transaction, the 
statute of limitations for the begin¬ 
ning of an action to recover for the 
liability of the trust company dates 
from the period of the original in¬ 
vestments and not from subsequent 
transactions.—Wisconsin Trust Co v. 
Cousins, 179 N.W 801, 172 Wis. 486. 

65. Okl —City of Duncan v. Stanley, 
271 P. 422, 133 Okl. 24'5. 

66. US —Goodall Co v. Sarlln, CC. 
A.Tenn., 141 F2d 427, certiorari 
denied 66 SCt 34, two cases, 323 
U S. 709, 89 L.Bd. 671. 

Cal—Trombley v. Kolts, 85 P.2d 641, 
29 CalApp.2d 699. 

N. J —^Hughes V, Eureka Flint & Spar 
Co, 26 A 2d 567, 20 N.J.Mlsc 314. 
N.Y.—Sadowski v. Long Island R. 

Co, 66 N.E2d 497, 292 NY. 448. 

Or.—^Hotelling v. Walther, 130 P.2d 
944, 169 Or. 559, 144 AL.R 206. 
Pa.—^Plazak v. Allegheny Steel Co., 
188 A. 130, 3*24 Pa. 422. 

Tenn.—Steiner v. Spencer, 145 S W. 
2d 647, 24 Tenn App. 389—^Tennes-j 
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I see Eastman Corporation v. New¬ 
man. 121 S.W.'2d 130, 22 Tenn App. 
270. 

67, U.S.—^Rheinberger v. Security 
Life Ins Co. of America, DC Ill, 
51 FSupp. 188, remanded on other 
grounds, C.C.A., 146 F,2d 680. 

Tex —^Franzettl v. Franzettl, Civ. 

App, 120 S.W.2d 123. 

Wis.—Speth V. City of Madison, 22 
N.W.2d 601, 248 Wis. 492. 
eBi Ga —OoxpiiB JtizlB cited In Geor¬ 
gia Power Co. v. Moore, 170 S,B 
>520, 622, 47 Ga.App. 411. 

N.C—CoTpus Juris quoted In Ivest- 
er V. City of Winston-Salem, 1 S E. 
2d 88, 91, 1216 N.C. l-^Coipns Jh- 
vis quoted in Llghtner v. City of 
Raleigh, 174 S.E. 272, 276, 206 N.C. 
496. 

37 C J. p 883 note 67, p '883 note 68. 
Violation of anti-trast laws 
U S —^Momand v. Universal Film Ex¬ 
change, D.CMass., 43 F.Supp 996. 
69. U S.—^Momand v. Universal Film 
Exchange, supra 

Arlz—^Henshaw v. Salt River Valley 
Canal Co, 84 P. 908, 9 Arlz. 418. 
Ark.—^Arkebauer v. Falcon Zinc Co, 
12 S.W 2d 916, 178 Ark. 943. 

Ill—Keeran v. Wahl Co., 61 N.E2d 
698, 320 I11.APP. 457. 

N.J.—^De Feo v. People's Gas Co. of 
New Jersey, 142 A. 766, 6 NJ. 
Mlsc. 790. 

Okl —City of Lawton v. Schwarz, 261 
P: 140, 128 Okl. 42. 

Pxeseziption not suspended 

The fact that damage is continu¬ 
ous does not suspend prescription, 
but prescription runs as damage oc- 
purs.—^Parro v. Fifteen Oil Co., La 
App., 26 So.2d SO. 
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riod before the action.'^® Thus an action may lie 
for an injury recurring witiiin the prescriptive pe¬ 
riod, even liough the first tortious act antedated 
such period,and a cause of action based solely 
on the original wrong may be barred but the 
recovery is limited to such damages as accrued with¬ 
in the statutory period before the actiom^s 

Where continuing or repeated injury results to' 
plaintiff from an act not of itself or in its incep¬ 
tion unlawful or injurious to him, no cause of ac¬ 
tion arises at the doing of the act,^^ and for limi¬ 
tation purposes the action does not accrue until 
injury results to plaintifr,76 but aside from this the 
law is substantially the same as in the class of cas¬ 
es just mentioned; each recurrence of damage gives 
rise to a new and separate cause of action and the 
statute runs against each as it arises, so that a re¬ 
covery may be had at any time during the continu¬ 
ance of the injury, for such damages as have ac¬ 
crued during the statutory period before the action 
unless sufficient time has elapsed to give defend¬ 
ant a prescriptive right to continue the cause of the 
injury.76 In all cases of doubt respecting the per¬ 
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manency of the injury, courts are inclined to favor 
the right to bring successive actions,and it be¬ 
hooves the pleader of the statute of limitations to 
make out a case to which it dearly applies.^® 

Continued fault of defendant. It has been held 
that successive actions for damages caused by tort 
can be maintained only where defendant is continu¬ 
ally in fault,7® and, therefore, that he cannot be 
charged as a continuing wrongdoer unless he has 
the right and is under the duty to terminate the 
cause of the injury;®® but there is authority to the 
contrary.®! 

b. Continuing Etgnxy from Stmctores General¬ 
ly; Nuisance 

Where a etructure or nuleance Is such that Its con¬ 
struction and oontinuance are not necessarily Injurious, 
successive recoveries may be had for successive Inju¬ 
ries. Where It Is such that Its continuance Is neces¬ 
sarily Injurious and It Is of a permanent character, 
there Is but one cause of action either at the time the 
nuisance Is created or at the time consequential dam¬ 
ages result, and limitations begin to run from that time. 

In the case of damages caused by a structure or 
improvement which is not of itself injurious or an 


70. Colo.—<Cozpiui OWla olted Ixl 
Z immerman v Hmderllder, 97 P.2d 
443, 447. 105 Oolo 840. 

Kan—iCovpna Jails cited la. McMul¬ 
len V. JennmgB. 41 P.2d 753. 756. 
141 Kan. 420. 

Minn —^Forsythe v. City of South St. 

Paul, 225 N.W. 816, 177 Mmn. 665. 
Mo —<loxpii 0 Jails cited in Kelly v. 
City of Cape Girardeau. 89 S.W.2d 
41, 44, 338 Mo 103 

N.Y —O’Shaughnessy v. John J Baj> 
rett, Inc, 66 N.TS.2d 4, 186 Mlsc. 
1040. « 

N C —Corpus Juris quoted la Ivester 
V. City of Winston-Salem, 1 S.E.2d 
•88, 91. 215 N C. 1—Corpus Juris 
quoted ia Llghtner v. City of Ra¬ 
leigh, 174 SE. .272, 276, 206 N.C. 
496. 

Okl—Coxpus Juris cited la Clark v. 

Sloan. 37 P.2d 263, 267, 169 Okl 347. 
37 C J. p 883 note 69 

trespass 

Continuous trespasses to realty 
create separate causes of action, bar¬ 
red only by the running of the stat¬ 
ute of limitations against the succes¬ 
sive trespasses 

Arlz—Garcia v. Sumrall, 121 P.2d 
640, 58 Anz. 626 

Ill.—Maton Bros. v. Central Illinois 
Public Service Co, 269 IllApp. 99. 
affirmed 19l N.B. 321, 356 111. 684. 
63 C J. p 974 note 14. 

71. Colo —^Zimmerman v. Hinderll- 
der, 97 P.2d 443, 195 Colo. 340. 

N.J.—^De Peo v. People’s Gas Co. of 
New Jersey, 142 A. 766, 6 N.XMisc. 
790. 

64 O.J.S.-9 


N.T—Hunt V. Hunt, 273 N.TS. 194, 
162 Misc. 864, affirmed 273 N.Y.S. 
486, 242 App.Div. 721. 

Utah.—^Thackery v. Union Portland 
Cement Co., 231 P. 818, 64 Utah 
437. 

72. Ala.—^HoweU v. City of Dothan, 
174 So. 624, 234 Ala. 158. 

Colo—^Zimmerman v. Hmderllder, 97 
P 2d 443, 105 Colo 340. 
N.C.--CorpnB Juris quoted ia Ivester 
V. City of Winston-Salem, 1 SB. 
2d 88, 91, 215 N C. 1—Uoipus Juris 
quoted la Lightner v. City of Ra¬ 
leigh, 174 S.B. >272, 276, 206 NC. 
496. 

37 C J p 884 note 60. 

Fermaaent damages 

(1) The text statement has been 
termed the general rule, to which the 
rule, where the injury is permanent, 
IS an exception. 

N.C—Corpus Juris quoted la Ivester 
V. City of Winston-Salem, 1 S.B.2d 
88, 91, 215 N.C. l-^orpus JUzis 
quoted ia Llghtner v City of Ra¬ 
leigh, 174 SB. 272, 276, 206 N.C. 
496. 

Va.—Virgima Hot Springs Co. v. Mc¬ 
Cray, 66 S.B. 216, 106 Va. 461, 10 
L.RA,N.S., 465, 10 AnmCas. 179 

(2) Discussion of rule as to perma¬ 
nent damages arising from nuisance 
see infra subdivision b of this sec¬ 
tion. 

73. La—P arro v. Fifteen Oil Co, 
App., 26 So 2d 30. 

37 C.J. p 884 note 63. 

74. W.Va —^Pickens v. Coal River 
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Boom etc. Co., 66 SB. 86i5, 66 W. 
Va. 10, 24 L.RA.,N.S., 354. 

37 C J. p 884 note 64. 

76. Cal.—Veterans’ Welfare Bd. v. 
City of Oakland, 169 p.2d 1000, 74 
Cal.App.2d B18. 

Wis.—School Dist. No. IS of Town 
of Granville v Kunz, 24 N.W.2d 
598, 249 Wis. 272. 

76. W.Va.—^Pickens v. Coal River 
Boom & Timber Co, 65 S.B. 865, 66 
W.Va. 10, 24 L.R.A.,N.S., 354. 

37 C J. p 885 note 65. 

77. Va—Portsmouth Cotton Oil Re¬ 
fining Corp V. Richardson, 88 S.B. 
317, 118 Va. 667. 

Ifheory of the case 
'Where the record on appeal shows 
that the case was conducted in the 
lower court on the theory that only 
such damage could be recovered as 
had been suffered prior to the insti¬ 
tution of the suit, this theory ad¬ 
mits the right and necessity for fu¬ 
ture actions for injuries subsequently 
occurring.—^Virginia R. & Power Co. 
V. Ferebee, 78 SB. 666, 115 Va. 289. 

7a Va.—Virginia R. & Power Co. v. 
Ferebee, supra—Goodell v. Gibbons, 
'22 S.B. 504, 1505, 91 Va. 608, 612. 

79. Iowa—^Powers v. Council Bluffs, 
45 Iowa 652, 24 Am.R. 792. 

37 C.J. p 885 note 72. 

80. Kan.—Kansas Paa R. Co. v. 
Mihlman, 17 Kan. 224. 

37 C J. p 885 note 78. 

81. Ohio.—^Valley R. Co. v. Frana 
4 N.B 68, 43 Ohio St 623. 

37 C.J. p 885 note 74. 
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invasion of plarntiff-s Hegal rights, the cause of ac¬ 
tion does not aocnue cn completion of the structure, 
but it accrues only when injury occurs or when it 
becomes reasonably apparent that injury will oc- 
cur.82 The questions whether an action for dam¬ 
ages because of 'erection of a permanent structure 
arises at, and whether limitations begin to run from, 
the time of completion of the improvement depend 
on whether the damages are a natural or a conse¬ 
quential restflt.** Where a structure or nuisance, 
although permanent in character, is such that its 
construction and continuance are not necessarily 
injurious, successive recoveries may be had for suc¬ 
cessive injuries and limitations begin to run only 
from the date of each injury,** as where a struc¬ 


ture permanent in character becomes a nuisance and 
causes injury only as a result of some supervening 
cause,** such as negligent maintenance or opera¬ 
tion.*® 

Wherever the condition or nuisance is of such a 
character that its continuance is necessarily an in¬ 
jury, and where it is of a permanent character, the 
damage may be at once fully compensated, and thus 
there is but one cause of action which accrues and 
sets the statute in motion either at the time the nui¬ 
sance is created or at the time when consequential 
damage results, according to whether the creation 
of the nuisance is or is not an invasion of plaintiff’s 
legal rights.*^ The rule applies, even though the 


88. Ky.—^Louisville & N. R. Oo. v. 
Laswell, 187 S.W.2d 782, *299 Ky. 
799—Kentucky & West Virginia 
Power Co. v. McIntosh, 129 S-W 2d 
522, *278 Ky. 797—-Norfolk & W. Ry. 
Co. V. Ltttte, 120 S.W.2d 160, 274 
Ky 681. 

Va—L. Webster Co. v. Steelman, 1 
S.E.2d 306, 172 Va. 342—Southern 
By. Co. V. Leake. 126 S B. 314, 140 
Va. 438. 

Sinnke from dhlmiLey 

The statute of limitations did not 
begin to run against house owner's 
claim for damages for adjacent 
apartment house owners* failure to 
carry up house -owner's brick chim¬ 
ney on wall of apartment house as 
required by ordinance, at time apart¬ 
ment house owners constructed a 
metal smoke pipe, hut began to run 
when 'house owner's damage became 
apparent—Grau v. John McNulty & 
Sons Holding Co., 5 N.T.S.2d 491, 1«8 
Misc. 166, reversed on other grounds 
9 N.Y.S.2d 444, 170 Mlsc 1.^ 

Sewage disposal plant 

A sewage disposal plant Is not it¬ 
self unlawful, but a cause of action 
accrues and the statute of limita¬ 
tions begins to run when plaintiff 
sustains damages as the result of the 
structure and not when the structure 
was erected—^Person v. City of Inde¬ 
pendence, Mo.App., 114 S.W.2d 176, 

83. Okl—City of Stillwater v. Rob¬ 
ertson, 186 P.'2d 923, 192 Okl. 89'5— 
City of Altus V Fletcher, 132 P.2d 
942, 192 Okl 20—Fletcher v. City 
of Altus. 108 P 2d 781, 188 Okl 842. 

84. Axk—^Baldwin v. Neal, 80 S.W. 
8d 648, 190 Ark <673—St. Louis, I. 
M. & S. R. Oo. V. Biggs, 12 S.W. 
381, 162 Ark. 240, 6 A.LR. 804, 20 
AmS.R. 174. 

Cal—^Phillips V. City of Pasadena, 
162 P.2d 625, <27 Cal.2d 104—Vowin- 
Okel V. N. Clark & Sons, 18 P2d 
733, 216 Cal. 166. 

Ga.—Georgia Power Co. v. Moore, 170 
S B 5-20, 47 Ga.App 411. 

Okl.—City of Stillwater v. Robertson. 


136 P.2d 923, 192 OW 896—City of 
Altus V. Fletcher, 132 P.2d 942, 
192 Okl 20. 

Utah.—Ludlow V. Colorado Animal 
By-Products Co. 137 P.2d 347, 104 
Utah 221. 

Wash.—Weller v. Snoqualmle Falls 
Lumber Co., 2i85 P. 446, 155 Wash. 
526. 

37 C J. p 884 note 64. 

Xmproper operation of machinery 
Where nuisance created by Im¬ 
proper operation of machinery In de¬ 
fendant's laundry plant, causing ex¬ 
cessive vibration of plaintiff's ad¬ 
joining building, was of continuing 
nature, plea of prescription as to 
damages suffered more than year be¬ 
fore suit was held not sustainable — 
D1 Carlo v. Laundry & Dry Cleaning 
Service, 162 So. 327, 178 La. 676. 

XTuneoessary noise 

In assessing damages to property 
resulting from unnecessary noise In 
operation of dairy on adjoining prem¬ 
ises, property owner was entitled to 
recover from operator of dairy for 
diminution of rentals of property for 
the statutory period prior to the 
commencement of the action—^Ruhen 
V. Brighton Place Dairy Co, 18 N 
T.S.2d 838. 267 AppDlv. 1034. 

85. Ga.—Goxpus Jozis cited in- 
Georgia Power Co. v. Moore, 170 
S B. 520, 522, 47 Ga.App. 411. 

37 C J. p 887 note 89. 

xnjiury dependent on condition, of ble. 
ments 

Farm owner’s cause of action for 
damages from dust and smoke of a 
cement plant, extent of Injury or an¬ 
noyance from which was dependent 
largely on extent to which plant was 
operated and condition of elements, 
was not barred by limitations, al¬ 
though he delayed bringing action 
for ten years, nuisance not being 
continuing but recurrent, and not 
constituting a trespass —Thackery v. 
Union Portland Cement Co., 281 P 
813, 64 Utah 487. 
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86. Okl.—City of Collinsville v. 
Swisher, 162 P.2d 324, 196 Okl. 67. 

87. Ark.—^Baldwin v Neal. 80 S.W. 
2d <648, 190 Ark. 673—^Brown v. 
Arkansas Central Power Co, 9 S. 
W.2d 326, 177 Ark 1064—Brown v. 
Arkansas Central Power Co., 294 
S.W. 709. 174 Ark. 177—St. Louis, 
I. M. & S R Co. V. Biggs, 12 S.W. 
831, 52 Ark 240, 6 L.R.A. 804, 20 
Am.SR. 174. 

Cal—^Phillips V. City of Pasadena, 
162 P 2d 626, 27 Cal.2d 104 
Ga—Georgia Power Co. v- Moore, 170 
SB. 520, 47 GaApp. 411. 

Ky.—^Kentucky & West Vlrglma 
Power Co. v. McIntosh, 129 S.W 2d 
622, 278 Ky 797—Louisville Hydro- 
Blectric Co v. Cobum, 110 S.W.2d 
44'5, 270 Ky 624. 

Mo.—^Person v. City of Independence, 
App, 114 S.W.2d 176. 

Okl.—City of Collinsville v. Swisher, 
182 P2d 324, 196 Okl. 67—Consum¬ 
ers' Light & Power Co. v. Holland, 
247 P. 50, 118 Okl. 182. ^ 

Tex.—Corpus Jnxia cited la Bowie 
Sewerage Co. v. Vann, ClvAp*p, 59 
S.W2d 180, 182—Bhlert v. Galves¬ 
ton, H. & S A Ry. Co., Civ.App, 
274 ISW. 172. 

Va—Southern Ry. Co. v. Leake, 126 
S.B. 814, 140 Va. 438 
Wash—Gill am v. City of Centralla, 
128 P.2d >661, 14 Wash 2d 528. 

87 C J p '887 notes <81, 182 
Ballroad 

(1) A railroad Is a permanent 
structure, and there Is only one 
Tight of action for damages from its 
construction which will be barred 
after the expiration of the statutory 
period of limitations, and the entire 
damage suffered both past and fu¬ 
ture must be recovered in one action. 
—Johnson v. Ulah-Idaho Cent By 
Co., 249 P. 1036, 68 Utah 309—87 C 
J. p 889 note 97. 

(2) The rule is applicable to the 
operation of a railroad coal chute — 
Baldwin v. Simpson, 86 SW.2d 420, 
191 Ark. 448—Missouri Pac. Ry Co 
V. Davis, 58 S.W.2d 861, 186 Ark. 401. 
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precise extent of the damage may not then be as- 
certainable,88 but, if the nature and extent of prob¬ 
able damage are merely speculative or conjectural, 
limitations have been held to begin to run from the 
time when injury occurs.^^ The rule has, however, 
met with criticism,9 ^ and in some states has either 
not been recognized or has been repudiated and 
doubts respecting permanency of an injury are re¬ 
solved against its permanency so as to favor the 
right to bring successive actions.®^ If the injury is 
of temporary duration, limitations run from the 
date of the first injury,®® but, if permanent, from 
the date when the permanence of the injury be¬ 
comes obvious.®^ Nondiscovery of the diaracter 
of the injury or its cause will not ordinarily toll 
the statute of limitations.®® 

'"Permomenf* or "temporary.^ The difficulty of 
determining the question whether or not a struc¬ 
ture or nuisance is permanent has been recog¬ 
nized,®® and, since there is a wide divergence of 
opinion among the courts as to the rule to be ap¬ 


plied,®7 it has been said that there is no fixed rule 
by which to determine whether a given structure or 
nuisance is permanent.®® Moreover, in applying the 
rule as to permanent nuisances a distinction must 
be made between cases where a structure of itself 
constitutes a nuisance or an actionable wrong, and 
cases where it becomes such only in connection with 
other causes operating from time to time. In the 
latter case the erection and maintenance of a struc¬ 
ture constitute no invasion of plaintiffs rights and, 
while the structure may be permanent, the nuisance 
is not.®® 

A permanent structure as respects running of the 
statute of limitations has been defined as one which 
may not be readily remedied, removed, or abated at 
a reasonable expense or one of a durable charac¬ 
ter evidently intended to last indefinitely, costing as 
much to alter as to build it in the first instance,^ 
while, if the structure causing injury can easily be 
changed or repaired at reasonable expense, it is a 
temporary structure.® Permanency of a structure 


(8) On the other hand, a cause of 
action against a railroad for damage 
to abutting: property resulting: from 
improper or careless operation does 
not accrue so as to start the running: 
of limitations until the wrong* is 
dona 

Ky.— Chicago, St. Li. & N. O R. Co. v. 

Hicks, 61 S.W.2d 37, 249 Ky. i578. 
Tex.—^International - Great Northern 

R. Co. V. Lee, Civ.App., 12 S.W.2d 

1069. 

(4) Damage to abutting property 
from smoke, sparks, cinders, and vi¬ 
bration occasioned by relocation of 
railway track could not be main¬ 
tained as an action to recover for 
continuing nuisance, in absence of 
evidence that work was improperly 
done or that, after relocation, trains 
were operated In a negligent or un¬ 
lawful manner.—Southern Ry. Co. v. 
Leonard, 199 S.S. 438, 68 GaApp. 
574. 

(5) It has been held that, where a 
permanent structure legally author^ 
ized, such as a railroad embankment, 
is complete, and there Is no improper 
or negligent construction, all dam¬ 
ages past, present,’ and future are 
sustained when the structure is 
erected and Its operation begrun, and 
the statute of limitations begms to 
run on completion of the structure; 
but that, m case of negligent or im¬ 
proper construction, the injured par¬ 
ty may, at his election, either treat 
the structure as permanent and sue 
for aJl damages, or treat it as tem¬ 
porary and transient and sue and re¬ 
cover for each recurring injury, in 
which latter case the statute of limi¬ 
tations will begin to run from the 
time of the injury.—^Union Trust Co. 


V. Cuppy, 26 Ean. 764—87 C.J. p 890 
note 99. 

88k Mo—^Person v. City of Inde¬ 
pendence, App, 114 S.W.2d 175. 
Nuisance mvolving pollution see in¬ 
fra subdivision c of this section. 

89. Ky.—Big Sandy & C. R. Co. v 
Thacker, 109 S.W.2d 820, 270 Ky. 
404. 

OpexatloiL of smelter 
Fact that damage to crops and 
vegetation on nearby lands resulted 
from operation of smelter as origi¬ 
nally constructed did not set statute 
in operation from that time, unless 
nature and extent of damage could 
have been foreseen —Arkebauer v. 
Falcon Zinc Co., 12 S.W.2d 916, 178 
Ark. 948. 

90. Iowa—^Pettit V. Greene County 
Grand Junction, 93 N.W. '381, 119 
Iowa 352. 

91. Mass.—•'Wells v. New-Haven & 
Northampton .Qo., 28 NS. 724, 151 
Mass 46, 21 Am.S.R. 423. 

87 C.J. p 887 note 85 
92b Va—^Portsmouth Cotton OH Re¬ 
fining Corp. V. Richardson, 88 S.F 
317, 118 Va 6'67. 

93. Okl.—City of Stillwater v. Rob¬ 
ertson, 186 P.2d 928, 192 Okl. 395— 
City of Tulsa v. Grier, 243 P. 76i3, 
114 Okl. 93. 

94u Okl—City of Stillwater v. Rob¬ 
ertson, 136 P.2d 923, 192 Okl 395 
—City of Tulsa v. Grier, 243 P. 7'68, 
114 Okl. 93. 

95. "Va—^Virginia Hot Springs Co. v 
McCray, 56 S.B. 216, 106 Va 461, 
10 L R.A,NJS., 465, 10 Axm.Oas 179. 

Bights of purchaser 
One who purchases property with 
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knowledge that damages may result 
from a nearby permanent structure 
is not entitled to sue after the five- 
year statute of limitations has run.— 
Kentucky & West Virginia Power Co. 
V. McIntosh, 129 S.W.2d 622, 278 Ky. 
797. 

98. Iowa—^Pettit V. Greene County 
Grand Junction, 98 N.W. 381, 119 
Iowa 252. 

37 C J. p 888 note 91. 

97. Okl.—^Mangum y. Sun Set Field, 
174 P. 601. 

37 C J. p 889 note 95. 

Frame buildings unlawfully erect¬ 
ed In a public street have been held 
not to constitute a permanent nui¬ 
sance.—Pettit ▼. Greene County 
Grand Junction, 93 N.W. 3'81, 119 
Iowa 852. 

Prohibitive cost of reconstruotlon 
Injury from construction of power 
plant for soft coal and operation 
therewith was held permanent, as re¬ 
gards limitations, although plant 
could have been reconstructed for 
gas, where the cost of the recon¬ 
struction would have been very 
great.—^Brown v. Arkansas Central 
Power Co. 9 S.W.2d i325, 177 Ark. 
1064. 

9& Iowa.—^Powers v. Council Bluffs, 
45 Iowa 652, 24 Am R. 792. 

99. Tex.—Austin & N. W R. Co. v. 
Anderson, 15 S.W. 4'84, 79 Tex. 427, 
23 Am S.R. 850. 

•37 C J. p 887 note 88. 

1. Ky—Louisville & N. R Co v. 
Laswell, 187 S.W.2d 732, 299 Ky. 
799—Kidd V. Jody, 161 S.W.2d 606, 
290 Ky. 879. 

2. Ky.—Louisville & N R Co v. 
Laswell, 187 SbW.2d 782, 299 Ky. 
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is not to be determined from the single considera¬ 
tion of its enduring character, or from the fact that 
if not changed by the hand of man it will probably 
continue forever; in order to be permanent in a 
legal sense the structure must not only be enduring, 
but must be such that its continuance is lawful, be¬ 
cause if not lawful it may be removed or abated 
and cannot be deemed permanent^ Therefore, a 
nuisance resulting from a cause which may legally 
be abated is not regarded as a permanent source of 
injury but as a continuing nuisance within the rules 
by which successive actions may be brought for the 
resulting damages as they from time to time occur, 
and by which a recovery may be had for all such 
damages as have accrued within the statutory pe¬ 
riod before the action.^ The rule as to the abata¬ 
ble character of a nuisance has been held inapplica¬ 
ble where defendant is not charged with negli¬ 
gence in constructing or maintaining the nuisance.^ 

Action to abate. Where a nuisance or obstruc¬ 
tion is of a permanent character, the cause of ac¬ 
tion for its abatement arises at once,* and limita¬ 
tions begin to run from the date of its completion.^ 

Public nuisance. It has been said that limitations, 
no matter how long continued, do not run against a 
public nuisance.* 

a PoUution 

Actions for successive Injuries from pollution ac¬ 
crue at, and limitations begin to run from, the date of 
each successive Injury; but, where the pollution or Its 


cause occasions permanent damage recoverable in a 
single suit, limitations usually begin to run from the 
date of original pollution or from that on which perma¬ 
nence of the injury became apparent. 

Generally stated, limitations in case of pollution 
of land or water by extraneous substances begin to 
run from the time when the damage sued for was 
sustained® or became obvious,i®.and suit for dam¬ 
age occurring beyond the limitation period is barred 
by accrual of the action at the time of damage.^^ 
Where the right to recover damages resulting from 
pollution is deemed to accrue only when the dam¬ 
age is sustained, limitations begin to run from the 
date of damage and not from the date of construc¬ 
tion of the plant causing the pollution,^* and, where 
the pollution and its cause are continuing or re¬ 
current in character, so as to give rise to succes¬ 
sive actions for successive injuries, limitations begin 
to run as to each separate injury from the date 
thereof, so that recovery may be had for damages 
sustained during the limitation period,^® since such 
an action is independent of one for permanent pol- 
lution,i4 and the fact that earlier pollutions have oc¬ 
curred will not preclude recovery for damages sus¬ 
tained within the period of limitation.^* 

Where the cause of a pollution, such as a nui¬ 
sance, is of a character so permanent that the 
entire damage accrues in the first instance and may 
be recovered in a single action, limitations begin to 
run from the construction or completion of the 
structure causing the pollution,^* or from the time 


799—Kidd T. Jody, 161 S.W.2d 606, 
290 Ky. 879. 

3. Ill.—Baker t. Xieka, 48 Ill.App 
8'53. 

87 C.J. p 888 note 92. 

4i U.S.—Signal Mountain Portland 
Oement Co. v. Brown, C.C.A.Tenn., 
141 F.2d 471. 

Qa.—Georgia Power Co v. Moore, 
170 .S.B1 620, 47 Ga-App. 411—-Ray¬ 
mond Boating A Fishing Club v. 
Brewer, 145 S.Sa. 464, 88 Ga.App. 
767—City of Albany v. Jackson, 
126 S.S1 4718, 63 Ga.App. 80. 

Okl.—Carter Oil Co. v. Kerley, 284 
P. 737, 109 Okl. 69. 

37 C J. p 888 note 93. 

5. Okl.—^Mangum v. Sun Set Field, 
174 P. 601. 

B. Tex.—^Eldelbach r. Davis, Civ. 
App., 99 S.W.2d 1067, error dis¬ 
missed. 

7. Tex.—^Eldelbach v. Davis, supra^ 

8 . Or—^Laurance ▼. Tucker, 85 P.2d 
(374, 160 Or. 474. 

9. Okl.—Carter OH Co. v. Jackson, 
168 P.2d 1018, 194 Okl 621—Shell 
Petroleum Corporation v Hess, 126 
P.2d 5>84, 190 Okl. 669—Pace v 
Massey, 100 P.2d 440, 186 Okl. 708 


—^Pine V. Duncan, 65 P.2d 492, 179 
Okl. 38<6 

Tex—Gulf Refining Co v. Nabers, 
Civ App., 184 S.W.2d 843. 

10. Kan.—^Byman v. National Union 
Oil & Gas Co., 109 P.2d 477, 163 
Kan. 45. 

Okl.—(Shell Petroleum Corporation v. 
Hess, 126 P.2d 634, 190 Okl. 669. 

11. Kan.—^Mosby v. Manhattan Oil 
Co, 8 P.2d 326, 184 Kan. 782 

Okl .—"FL F Wilcox Oil & Gas Co. v. 
Allen. 86 P.2d 55, 184 OkL 196. 

18. Conn.—Southern New Hngland 
Ice Co. V. Town of West Hartford, 
159 A 470, 114 Conn. 496. 
Oon8eq,iieiLtial damages 

If the damage ft’om pollution of a 
stream is not direct but conseauen- 
tlal, the cause of action erises and 
limitations run from the time when 
actual damage was sustained.—^Ida¬ 
ho Gold Dredging Corporation v 
Boise Payette Lumber Co., 87 P.2d 
407. 54 Idaho 766. 

Knowledge of opesatlonB before tn. 
JtUT 

Riparian landowners’ cause of ac¬ 
tion for damage to stream by dis¬ 
charge of salt water and other dele- 
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terlous matter from oil wells did not 
accrue until landowners were Injured 
by discharge, and statute of limita¬ 
tions did not begin to run until that 
time, notwithstanding they had prior 
knowledge of defendants* oil well op¬ 
erations —Gardenhlre v. Slnclair- 
Pralrle Oil Co., 44 P.2d 280. 141 Kan. 
865. 

13- Ind—May ▼. George, 101 N.B. 

398, 53 Ind.App. 259. 

Okl.—barter Oil Co. v. Jackson, 163 
P.2d 1013, 194 Okl. 621. 

S.C.—Conestee Mills v. ClW of 
Greenville, 158 SEI 118, 160 SC. 
10, 76 A.LR. 619 

Tex.—Abilene & S Ry. Co. v. Her¬ 
man, Civ.App., 47 S W.2d 916, error 
dismissed—^Missouri - Kansas - 
Texas R. Co. of Texas v. Williams, 
Civ.App, 6 S.W.2d 676, error re¬ 
fused 

14. Okl—Carter Oil Co. v. Jackson, 
158 P 2d lOlS, 194 Okl. 621 

15. Okl.—Carter Oil Qq, v. Jackson, 
supra. 

16L Ind.—^May v. George, 101 N.SL 
393, 58 Ind App 25'9. 

Mo —^Riggs V. City of Springfield, 
126 S.W.2d 1144, 644 Mo. 420, 122 
ALR. 1496, transferred, see, App.r 
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of the first pollution,!^ or from the date when the 
permanence of the injury became apparent,^* de¬ 
spite the fact that the precise extent of the damage 
may not then be ascertainable,or that the seri¬ 
ousness of the injury from the pollution may in¬ 
crease at a subsequent time-^o However, where 
injury to land occasioned by pollution grows pro¬ 
gressively worse due to continuation of the torti¬ 
ous acts, it has been held that limitations bar re¬ 
covery only for such damage as became obvious 
prior to the prescriptive period,®^ and the mere fact 
that injury to the water adjacent to the land has 
occurred beyond the period of hmitations will not 
bar recovery for a subsequent injury to the adjacent 
land.22 

Where the cause of pollution by sewage is abata¬ 


ble by installation of modern methods of disposal, 
such as secondary treatment, the nuisance created 
by discharge of effluent into a stream will not be 
regarded as permanent so as to make an action ac¬ 
crue as of the time of the construction of the sew¬ 
age disposal plant and so, if pollution is caused 
by the negligent operation of a sewage system or 
disposal plant, limitations run from the date of neg¬ 
ligence causing the damage and not from the earlier 
date of construction of the system or plant.24 Lim¬ 
itations run from the date a stream is appropriated 
for the use of sewage rather than from the date on 
which a modern sewage plant which uses the stream 
is subsequently erected,26 but the mere fact that 'a 
minor or sporadic use for sewage has been made of 
the stream for a period of years beyond the period 
of limitations does not bar recovery for permanent 


96 SW.2d 892—^Kent v. City of 
Trenton, App.p 48 SW.2d 571. 
S.C.—Conestee Mills v. City of 
Greenville, 158 S.E. 113. 160 S C. 
10. 76 A.L.R. 519. 

Tex.—^Bhlert v Galveston, H. & S. 

A. Ry. Co. Civ.App., 274 S.W. 172. 
87 aJ. p 781 note 84 [a], 
affect of agreement 
Where action for permanent inju¬ 
ries to farm caused by pollution of 
stream was settled by agrreement 
covering past and present damasres 
and future damages for ten years, 
followed by dismissal with prejudice, 
a subsequent action, brought over 
two years after expiration of the 
ten-year period, for damagres to the 
property was barred by limitations 
as to recovery for waters of stream, 
where landowners had been forced to 
cease uslnsr waters of stream for 
over fifteen years and had never been 
able to use It since, and pleadings 
and testimony in the earlier case 
showed that such loss of use of wa¬ 
ter was a permanent injury and was 
an element of damage involved In 
eariAer action.—Shell Petroleum Cor¬ 
poration V. Hess. 126 P.2d 584. 190 
Okl 669. 

17. Kan.—Jeakins v. City of El 
Dorado. 53 P.2d 798. 143 Kan. 20<6. 
IB. U.S.—^Arkansas Fuel OH Co. v. 
City of Blackwell. CC.A.Okl., 87 
F2d 50 

Okl —Skelly Oil Co v. Humphrey. 
158 P2d 175, 195 Okl. 884—Shell 
Oil Co. V. Vanderslice, r38 P.2d 
841, 192 Okl. 690—B. S'. WUcox 
Oil & Gas Co. V. Juedeman. 101 
P 2d 1050, 187 Okl. 882—Cities 

Service Gas Co. v. Eggers, 98 P.2d 
1114, 186 Okl. 466. 126 A.L.R. 1278 
—Commercial Drilling Co. v. Ken¬ 
nedy. 45 P2d 534. 172 Okl. 475. 
Damage to iMurtuxe land 

Action for damage to pasture land 
resulting from .pollution of stream 
by oil. salt, water, and refuse, ac¬ 


crued, within limitation statute, 
when permanent nature of injury 
from bringing In oil well was first 
demonstrated.—^Lackey v. Prairie Oil 
& Gas Co. 297 P. 679, 132 Kan. 754. 
FoUutloa of water supply 
Limitations statute commenced to 
run on mumcipality*s cause of action 
for damage for salt water pollution 
of its river source of municipal wa¬ 
ter supply. when municipality 
learned that salt had reached river 
in such quantities as permanently 
to ruin Its water supply, and not 
when salt water was run into ponds 
from which It seeped through saad 
Into river, or ran Into sand or into 
river—Arkansas Fuel Oil Co. v. City 
of Blackwell, C-CAOkl.. 87 F.2d 50 

19. Mo.—^Person v. City of Inde¬ 
pendence. App.. 114 S.W.2d 175. 

9a Kan.—Seglem v. Skelly Oil Co.. 

65 P.2d (568. 145 Kan 216. 

Ziater drought iaoreaslng damage 
Where evidence, in landowner's ac¬ 
tion, begun in 1984. for permanent 
damages for pollution of stream 
from oil wells, established substan¬ 
tial damage long pnor to 1982, ac¬ 
tion was barred by two-year statute 
of limitations, since cause of action 
accrued at tune of substantial dam¬ 
age. notwithstanding seriousness of 
pollution and resultant damage may 
have increased as result of drought 
and low water in 1982.—Seglem v 
Skelly Oil Co, supra—Fulmer v. 
Skelly Oil Co.. 58 P.2d 825. 148 Kan. 
*55. 

21. Okl.—Cities Service Gas Co. v. 
Eggers, 98 P.2d 1114. 186 Okl. 4>66. 
126 A,LR 1278—Commercial Drill¬ 
ing Co. V. Kennedy, 45 P.2d 634, 
172 Okl. 475. 

Buie inappUoable under facts 
Okl.—Skelly Oil Co. v. Humphrey, 
1*58 P.2d 175, 195 OkL 884 

22. Okl—^H. F. Wilcox Oil & Gas 
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Co. V Juedeman, 101 P 2d 1050, 187 
Okl 882—^Pace v. Massey, 100 P. 
2d 440, 186 Okl. 703—H. F. Wilcox 
Oil & Gas Co. V. Murphy, 97 P 2d 
84. 186 Okl. 188—H. F Wilcox Oir 
& Gas Co. V. Allen, 86 P2d 65. 184 
Okl 196—H. F. Wilcox Oil & Gas 
Co V. Johnson, 86 P.2d 51, 184 Okl. 
19i8—^Pine v. Duncan, 65 P.2d 492. 
179 Okl. 336—Indian Territory Il¬ 
luminating OH Co. V. Klaflke. 61 
P.2d 669, 178 Okl. 62. 

Subsequent pollution of well 

The fact that pollution of a stream 
occurred at a time heyond the pre¬ 
scriptive period does not bar recov¬ 
ery of damages for the pollution of 
a well ffom seepage which resulted 
within the limitation period.—Cities 
Service Gas Co v. Eggers. 98 P 2d 
1114. 186 Okl 466, 126 AJL..R. 1278. 
Injury to additional area 

In determining whether limitation 
statute has run, there is no require¬ 
ment that prospective injuries to 
other portions of realty be mcluded 
in en action for permanent injuries, 
since cause of action for permanent 
damages ''accrues'* when injury oc¬ 
curs or becomes phvious, particularly 
with reference to injury to an addi¬ 
tional area.—Shell Petroleum Corpo¬ 
ration V. Hess. 126 P.2d 584. 190 Okl. 
6*69. 

23. U.S.—City of HarrlsonvUle, Mo , 
V. W. S. Dickey Clay Mfg. Co, Mo. 
68 S.Ct. 602, 299 U.S. 334. 77 L.Ed. 
872. 

94i Okl—City of Sayre v. Rice, 269 
P. •861, 132 Okl 95—City of Law- 
ton T. Wilson, 259 P. 660, 127 Okl. 
40. 

sa Mo.—Stewart v. City of Spring- 
field. 165 S.W2d 626. 360 Mo. 234 
—^Riggs V. City of Springfield. 126 
iS.W.2d 1144, >344 Mo 420, 122 A.L. 

R. 1496. transferred, see^ App.. 96 

S. W.2d 892—^Thompson T. City of 
Springfield, App,, 184 S.W.2d 1062. 
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pollution when a sewage plant disdiarging effluent 
into the stream is erected^* 

§ 170. Removing Lateral and Subjacent Sup¬ 
port 

As a general rule an action accrues atv and lim¬ 
itations begin to run from, the time of damage and not 
from the time of removal of lateral support; but In 
the case of rennoval of subjacent support the author¬ 
ities are not In accord as to whether limitations run 
from date of removal or from the date of damage. 

Where defendant by excavations made on his 
own land deprives plaintiff’s adjoining land or build¬ 
ings of lateral support whereby damage afterward 
results from the settling or caving in of plaintiffs 
land, the cause of action accrues, and the statute 
begins to run, at the time the damage occurs, not 
at the time the support is removed.27 Where the 
removal of the lateral support immediately results 
in actual damage, the statute begins to run at once, 
although the full extent of the damage is not then 
developed or ascertainable and, even if subse¬ 
quent consequential damage may be recoverable on 
the theory of a continuing nuisance or trespass, un¬ 
der principles discussed supra § 169, the recovery 
will be limited to the damages accruing within the 
statutory period before the commencement of the 

action.29 

Subjacent support The removal of the subjacent 
support of an upper floor of a building is of itself 
an infringement of the rights of the owner of that 
floor, and is actionable without showing special dam¬ 
age ; hence, as against a cause of action based sole¬ 
ly on the original wrong, the statute begins to run 
from the time of the removal of the support.*® 
However, successive actions for resulting actual 


damages may be brought as the damages are from 
time to time sustained, so that a recovery may be 
had for such damages as have accrued within the 
statutory period before the action, although the 
original cause of action is barred, but not for any 
damages sustained prior to that period.*^ A cause 
of action for damages caused by the subsidence of 
land due to excavations made by a coal or other 
mining companies has been held not to accrue un¬ 
til the land subsides, and until then the statute of 
limitations does not run against an action by the 
landowner,** this rule being based on the theory 
that removal of the supports may remain unknown 
and undiscoverable by the surface owners tmtil sub¬ 
sidence reveals the fact;** but it has also been held 
that the action accrues at, and limitations begin to 
run from, the date of the removal of support.*^ 

§ 171. Severing and Removing Property from 
Freehold 

Limitations on suits for severing and removing tim¬ 
ber ordinarily begin to run from the date of removal. 

Ordinarily an action for the unauthorized cutting 
and removal of timber from land accrues at, and 
limitations begin to run from, the date of removal,** 
and not from a later date on which the timber has 
been manufactured into lumber.*® However, cut¬ 
ting and carrying away timber may be deemed a 
continuing trespass, and in such a case the statute 
begins to run from the time the removal of the 
timber is completed.*'^ Where property is severed 
from the freehold but remains on the premises for 
some time before being removed, an action of tres¬ 
pass for the removal is not barred if it is brought 
within the statutory period after the removal takes 


28. Mo.—Newkirk v. City of Tipton, 
ISa S.W.2d 147, 234 Mo.App. 920. 

27. Col.—^Veterans’ Welfare Bd. v 
City of Oakland, 169 P.2d 1000, 74 
Cal App.2d 818. « 

Mich—^Bator v. Ford Motor Co., 267 
N.W. 906, 269 Mich. 648. 

N T.—Sherover Const. Corporation t. 
City of New Tork, 296 N.T.S. 928, 
162 Misc. 893. ' 

Pa.—^Pollock V. PittsbuTsrh, B. & Ij. 
R B. Co., 119 JL 647, 275 Pa. 467, 
473. 26 A.Ii.B. 1282. 

W.Va—Hamson v. MoOwen, 20 S. 
R2d 740, 126 W.Va. 933. 

Wls.—School Bist No. 15 of Town 
of Granville v. Kuna 24 N.W.2d 
698. 249 Wis. 272. 

87 C.jr. p 890 note 2. 

Running of limitations as to person¬ 
al injuries resulting from removal 
of lateral support see infra I 174. 

Statutory provlsioiiui as to knowledge 
Under statutes making limitations 

run from time of actual or construc¬ 


tive knowledge, as respects running 
of one year's prescription against edi¬ 
tion for damages for removal of lat¬ 
eral support from plaintiffs' land by 
excavation on defendants' adjoining 
land, plaintiffs’ managing agent was 
Ohargeable with “constructive no¬ 
tice" of extent of damage to plain¬ 
tiffs' land, and plaintiffs were 
chargeable with “constructive knowl¬ 
edge" of all that the agent knew, 
where the circumstances gave the 
agent notice of the extent of the ex¬ 
cavation—^Mayer v. Ford, Lia.App., 
12 So.2d 618. 

2& La.—Gxiflan v. New Orleans 
Dram. Oommn., 84 So. 79'9, 110 La. 

29. La—Gnfftn v. New Orleans 
Dram. Commn, supra. 

30. 111.—^McConnel v. Blibbe, 83 Ill. 
175, >85 Am D. 265. 

31. lU.—^McConnel v. Kibbe, supra. 
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32. Ark.—Western Coal & Mining 
Co V. Randolph, *89 SW.2d 741, 191 
Ark. 1115. 

Ill.—WanlesB v. Peabody Coal Co, 
13 NEL2d 996, 294 Ill.App 401— 
Treece v. Southern Gem Coal Cor¬ 
poration, 245 Ill.App. 113. 

■37 C.J. p 891 note 12. 

38. Ark.—Western Coal & Mining 
Co. V. Randolph, 89 S W 2d 741, 191 
Ark. 1115. 

3Kfc, Pa—Noonan v. Pardue, 60 A 
265, 200 Pa. 474, 66 Am S R. 722, 
•55 L.R.A. 410. 

85. Tex.—^Brooks v. Temple Lumber 
Co, CivApp., 106 S.W2d 386— 
Goldman v. Ramsay, CivApp., 62 
S.W.2d 176, error dismissed 

36. Tex.—^Brooks v. Temple Lumber 
Co., Civ.App, 106 S.W.2d 3*86. 

37. Kan.—^Sullivan v. Davis, 29 Kan. 
28. 
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place^ although more than the statutory period has 
elapsed since the severance.^s 

Under statutes making limitations run from the 
date on which knowledge of the damage is acquired 
by the owner of land, timber, or property injured, 
cut, damaged, or destroyed, ordinarily the period of 
prescription runs from the date of the owner’s 
knowledge of the damage.^^ 

§ 172. Obstructing or Diverting Waters and 
Water-Courses 

a. In general 

b. Continuing or repeated injury 
a. In General 

A cause of action for dannages from an obstruction 
not In Its Inception unlawful as to plaintiff accrues 
when Injury results from diversion of waters; but, where 
the obstruction Is Initially unlawful as to plaintiff the 
cause of action may accrue on completion of the ob- 


§ 172 

struetlon or as soon thereafter as permanent Injury 
therefrom becomes apparent. 

Where obstructions erected by defendant, or oth¬ 
er acts or omissions by him, not of themselves un¬ 
lawful as to plaintiff, cause water to overflow plain¬ 
tiffs land, a cause of action accrues and the statute 
begins to run when plaintiff sustains damage from 
the overflow, not when the obstructions are erected 
or the other acts or omissions occur,^^ the rule 
having been applied in respect of sundry different 
kinds of obstructions and the rule applies, al¬ 
though the cause of the overflow is an obstruction 
of gradual growth not causing damage until the 
lapse of the statutory period after it first began.^^ 

Where the obstructions constitute of themselves 
some invasion of plaintiffs rights, however, the 
cause of action accrues and the statute begins to 
run at the time when the obstruction is erected or 
completed,^* or the statute may begin to run after 
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38. N.T.—^Morgan v. Varlck, 8 
Wend. 587, 

39. ilia.—^Rhodes v. International 
Paper Co., 139 (So. 755, 174 La. 
49—Aiken v. Sondhelmer Oo., IVS 
So. 495. 165 (La. 299. 

nowledge of ownenhlp after anr- 
vey 

Wkere the owner saw defendant 
cut his timber but did not know at 
the time that the timber was his and 
on his own property, but ascertained 
such fact only through a subsequent 
survey showing correct boundaries. 
It has been held that the action ac¬ 
crued at, and limitations began to 
run from, the date on which the 
timber was cut and not from the 
later date on which plalntllf ac¬ 
quired knowledge of the correct 
boundaries —^Mldkifl v. Long-Bell 
Lumber Co, 7 LaApp. 893. 

4a XJ.S.—Sain v. Montana Power 
Co., D.C.Mont., 20 F.Supp. 843. 
Ark.—^Baldwin v. Neal, 80 S.W.2d 
648, 190 Ark. 673. 

Cal.—Natural Soda Products Co. v. 
City of Los Angeles, 143 P.2d 12, 
28 Cal.2d 193. certiorari denied City 
of Los Angeles v. Natural Soda 
Products Co., 64 S.Ct. 790. 821 US. 
793, 88 L.EId. 10'82, rehearing de¬ 
nied 64 S.Ct. 942, 1322 U.S. 768. [88 
L.Ed. 1594. 

Ga—Corpus Jtixls dted In Georgia 
Power Co. v. Moore. 170 <SE. i520. 
522, 47 GaApp. 411. 

Ky.—Chicago, St. L. & N. O B. Co. v. 

Hicks, 61 S.W.2d 87, 249 Ky. 578 
Mont.—^Heckaman v. Northern Pac 
Ry. Co., 20 P.2d 268, 93 Mont. 368. 
Ni3b.—Corpus Otirls cited In 

Schmutte v. State, 22 N.W.2d 691, 
695, 147 Neb. 193—Compton v. Elk- 
hom Valley Drainage Dlst., 231 N. 
W.I 685, 120 Neb 94, dissenting 
opinion 233 N.W. 468, 120 Neb, 94. 


Okl—Atchison, T. & S. P. Ry. Co. v. 
Hadley, 85 P.2d 463, 168 OkL '588— 
Atchison, T. 4b S. F. Ry. Co. v. 
Kelly, 266 P. 774, 130 Okl. 213. 
Tex.—Corpus Jtirls quoted in Wichi¬ 
ta County Water Improvement 
Dist No. 1 T. Pearce, Civ.App., (59 
SW.2d 183, 187—Cdrpns Juris 

quoted In Wichita County Water 
Imp. Dlst No. 1 V. McGrath, Ov. 
App., 81 S.W.2d 457, 461, error re¬ 
fused. 

Va—(Louisville & N. R. Co. v, Salt- 
zer, 144 S.E. 466, 151 Va 16i5. 

37 C.J. p 891 note liS. 

Damage to oxops 

Action for damage to crops caused 
by obstruction of natural water¬ 
course accrues, as respects statute 
of limitations, only when damage is 
sustained.—^Buss v. Missouri Pac. R. 
Co, 244 P. 1059, 120 Kan. «89. 

41. Neb—Omaha & R. V. R Co. v. 

Brown, 46 N.W. 39, 29 Neb. 492. 

37 C.J. p 891 note 18 [f], [h]. 

Canal and borrow pits 
Tex.—Wichita County Water Im¬ 
provement Dlst No. 1 V. Peaxce, 
Clv.App„ 69 S.W.2d 183. 

Calvert or drain 

Nob—Schmutte v. Stata 22 N.W.2d 
691, 147 Neb. 193. 

37 CJ. p 891 note 18 [h] (3). (7), 

( 10 ). 

Dam 

U.S.—U. S V. Dickinson, CCA.W 
Va., 152 !F.2d 866, affirmed 67 S Ct 
1382—U. S. V. Withrow, C.C.AW. 
Va., 152 F.2d 865, affirmed 67 S. 
Ct. 1382. 

87 C J. p 891 note 18 [d], [h] (4). 
Dikes 

Cal.—Smith v. City of Los Angeles, 
153 P.2d 69, 66 Cal.App.2d 6<62. I 
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Ditches and terraces 
Tex.—McClellan v. Krebs, ClvApp., 
183 S.W.2d 758, error refused. 
Railroad embankment 
Ark—Baldwin v. Neal. SO S.W.2d 
648, 190 Ark. 678. 

Ky.—Chicago, St. L. 4b N. O. R. Co. 
V. Hicks, 61 S.W.2d 87, 249 Ky. 
678. 

Mont.—Hecksman v. Northern Pac. 

Ry. Co., 20 P.2d 268, 93 Mont 363. 
Okl.—^Atchison, T. & S. F. Ry. Co v. 

Hadley, 85 P.2d 463, 168 OkL 588. 
37 C J. p '891 note 18. 

42. Tex.—Corpus Juris quoted In 
Wichita County Water Improve¬ 
ment Dist No. 1 V. Pearce, Civ. 
App., 69 S.W.2d 183, 187—Corpus 
Juris quoted In Wichita County 
Water Imp. Dlst. No. 1 v. Mc¬ 
Grath, qiv.APp., 31 S.W.2d 467, 461, 
error refused. 

37 C.J. p 892 note 19. 

43. Ky.—^Toung v. Illinois Cent R. 
Co., 296 S.W. 166, 220 Ky. 322. 

N C.—^Hooper v. Carr Lumber Co., 1 
S E.2d 818, 215 N.C. 808. 

Tex —iStlllwell v. City of Fort 
Worth, 169 S.W.2d 48>6, 140 Tex. 
560 

87 C jr p '893 note 20. 

File of dirt 

Action for damages caused hy 
placing dirt on lot at time street was 
being prepared for pavement, causing 
collection of surface water, which 
injured foundation, was haired by 
limitation, where pavement was com¬ 
pleted July 9, 1929, end cause of ac¬ 
tion was asserted Nov. 29, 1932, as 
against contention that cause of ac¬ 
tion did not accrue until water was 
diverted hy pile of dirt which oc¬ 
curred at different times within two- 
year period, the placing of the dirt 
having constituted an mvaslon of 
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completion of the obstruction as soon as actual dam¬ 
age of a character showing permanent injury to 
the land results.^^ The completion of the obstruc¬ 
tion and the resulting damage may of course be 
practically contemporaneous and thus combine to 
fix the time when the statute begins to run, irrespec¬ 
tive of whether or not the erection of the obstruc¬ 
tion IS of itself an actionable wrong.^S 

Where the right to sue a county does not accrue 
until after rejection of a claim by the commission¬ 
er's court, limitations against maintenance of a suit 
against the county for damages resulting from over¬ 
flow do not begin to run until plaintiff had the right 
to sue, or in other words the action accrues at, and 
limitations begin to run from, the date of such re¬ 
jection.^® 

kiparian rights. The right of action in favor of 
riparian owners to quiet their riparian rights and 
prevent wrongful interference by upper proprietors 
accrues when the upper proprietors divert water to 
such an extent as to deprive the lower proprietors 
of water for domestic use to their substantial in¬ 
jury, ^7 and limitations will not begin to run until 
injury does occur.^® In the case of a continuing 
diversion of a natural watercourse whereby a lower 
riparian owner is deprived of its use in a continu¬ 
ing injury not referable exclusively to the time 
when the diversion first occurred, a recovery may be 
had for all damages accruing within the statutory 
period before the action, although not for damages 
accrued before that period.^® 


b. Continuing or Repeated Injury 

As a general rule damages occasioned through ob¬ 
struction or diversion of waters by a permanent struc¬ 
ture properly built must be sought within the prescrip¬ 
tive period from the date of the completion of the struc¬ 
ture, or from the date resulting Injury Is sustained or 
becomes apparent. For damages from repeated over¬ 
flows caused by a temporary obstruction limitations be¬ 
gin to run from the time of each successive damage. 

Generally, subject to rules hereinafter stated, 
where the acts of defendant are such as to cause 
repeated or varying overflows, as in case of rain¬ 
fall or freshet, successive actions may be brought 
for the damages sustained from each overflow, and 
the statute will run against each separate cause of 
action from the time it accrues, so that, as long as 
the overflows are repeated, a recovery may be had 
for all damages occurring during the statutory pe¬ 
riod before the commencement of the action, al¬ 
though a recovery for damages previously accrued 
may be barred.®® The same rule has been applied 
where it appears that the overflow was actually con¬ 
tinuous and uninterrupted from day to day.®i 

Permanent obstruction. As a general rule, where 
recovery is sought for damages occasioned through 
obstruction or diversion of waters by a permanent 
structure properly built, the recovery must be for 
all damages past and future, and must be sought 
within the prescriptive period from date of com¬ 
pletion, or of the first injury, or from the date 
when it became apparent that there would be re¬ 
sulting injuries from the building of the structure.®® 
It has also been held that, where a structure, ob¬ 
struction, or excavation of a permanent nature caus- 


plaintilTs legal rights so that a 
cause of action accrued and llmltar 
tions began to run from the date of 
such invasion.—^Hinton v. Uvalde 
Paving Co, Tex.CivApp., 77 iS-W.Sd 
733, error refused. 

44. Kh-n.—Waidlick v. City of Man¬ 
hattan, 90 P2d 1104, 1'50 Kan. 34. 

45. Tex—City of Athens v. Evans, 
Com-App., 63 SW2d *379. 

87 O.J p 893 note 21. 

48. Tex.—El Paso County v. Elam, 
CivApp., 106 SW.Sd 398—Angelina 
County V. Bond, Civ.App., 16 S. 

‘ W2d 338. 

47. Tex.—^Martin ▼. Burr, 228 S.W. 
1643, 111 Tex. 67. 

4a Ala.—^Powell V Edwards, 1'87 So. 
716, 237 Ala. 672 

Cal.—^Moore v Cte-lifomia Oregon 
Power Co., 140 P.2d 798, 22 Cal.2d 
726. 

Tex.—-Martin v. Burr, 228 S.W. 648, 
111 Tex 67. 

4fif. N.T.—Colrick v. Swinburne^ 12 
N.E. 427, 106 N.Y. 608. 

87 O.J. p 894 xmte 2i6. ' 


sa Ala—Sloss Sheffield Steel & 
Iron Co V. Nance, 118 So. 50, 216 
Ala 237. 

Colo.—Corpus «rcudB guoted in Zim¬ 
merman V. Hinderlider, 97 P 2d 
44'3, 447, 105 Colo. 840. 

Idaho.—iLavin v Panhandle Lumber 
Co, 1 P.2d 186, '51 Idaho 1. 

Ky.—City of Paintsville v. Preston, 
69 SW.2d 542, 248 Ky. I591 
N.C—Gibbs V. Mills, 1*51 SE. 864, 
198 NC. 417. 

87 C J. p 898 note 24. 

61. iLa—Johnson v. GifCord-Hill Sc 
Co., 141 So 842, 171 La 806. 

37 C.J p 894 note 25. 

Flooding timber 

(1) Prescription of cause of action 
for destruction of growing timber by 
flooding was held not suspended be¬ 
cause damages were continuous, 
since prescription ran on each item 
from date damage was Inflicted.— 
Young V. International Paper Co., 3 55 
So. 231, 179 La 803—^Rhodes v. In¬ 
ternational Paper Co., 139 So. 755, 
174 La 49 

(2) On the other hand, where dam¬ 
age to timber is continuing, one can¬ 
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not postpone bringing of action for 
some time after expiration of limi¬ 
tations, and then sue for the entire 
damage.—Spyker v. International 
Paper Co., 138 So. 109, 173 La 580. 

52. U.6—^Atkinson v. U. S., D.C 
Minn., 68 F.Supp. 99. 

Ky.—Fitzhugh v. Louisville & N. B. 
Co., 189 S.W2d '592, 300 Ky. 609— 
Louisville & N. R. Co. v. Laswell, 
187 S.W.2d 782, 299 Ky. 799—Ches¬ 
apeake & Ohio Ry. Co. V. Salyer, 
113 S.W,2d 1162, 272 Ky. 171—City 
of Covipgton V. McKinney, 92 S. 
W2d 1, 263 Ky. 131—Johnson v. 
Chesapeake & O. Ry. Co, 270 S.W 
726, 208 Ky. 143. 

Tex—Abilene Light & Water Co. v. 
Clack, 124 S.W. 201, 58 Tex.Civ. 
App. 129. 

Date of knowledge of damage 

Action accrued at, and limitations 
began to run, at least, from, the date 
on which plaxntifC wrote defendant 
complaining of overflow occasioned 
by permanent flll, since at that date 
damage was clearly apparent to 
plaintiff.—Norfolk & W Ry Co. v. 
Little. 120 S.W.2d 150. 274 Ky. 681. 
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ing an overflow of plaintiffs lands is so made that 
damage must necessarily result, and where the cer¬ 
tainty, nature, and extent of the damage may be 
reasonably estimated at the time of construction, the 
damage is original and recoverable in a single suit, 
and limitations run from the completion of the ob- 
struction,®3 at least where the construction or erec¬ 
tion constitutes an actionable wrong to plaintiff,54 
even though the actual flooding of the land is for¬ 
tuitously postponed,®^ or the intervals at which 
flooding will occur are uncertain,®® but the rule can 
apply only where there is a structure permanent in 
its nature, from which permanent damage neces¬ 
sarily and directly results.®*^ 

The entire rule is not recognized in some juris¬ 
dictions, and, either as an exception to the rule or 
as a variation thereof, it has been held that, where 
the overflow is not permanent or not immediately 
or necessarily caused by the obstruction, but is re¬ 
current, intermittent, or occasional, happening only 
when other causes, such as rainfall or flood, com¬ 
bine with the obstruction, each recurring overflow 


causing damage gives rise to a separate cause of 
action against each of which the statute will run 
from the time the overflow or damage happens, so 
that as long as the overflows recur a recovery may 
be had for all damages sustained within the 
statutory period before the action, notwithstanding 
the obstruction may be in fact of a permanent char¬ 
acter,®® The permanency of the obstruction is 
not alone controlling,®® and it has been said that 
the test lies primarily in the certainty®® and per- 
manency®! of the injury. Where the erection of 
the obstruction is not wrongful or an invasion of 
plaintiffs rights, limitations have been held to be¬ 
gin to run from the time when the injury is first 
sustained from the overflow,®® 

Where a structure diverting or obstructing wa¬ 
ters is intended to be permanent but is improperly 
or negligently built, it has been held that recurring 
recoveries for such improper construction may be 
had as the injuries occur, provided each action is 
brought within the prescriptive period applicable;®® 
imless the expense of repairing or altering the im- 


53. Ark.—^Missouri Pac. R. Oo. v. 
Holman, 160 S.W.2d 499, 204 Ark 
11—St. Louis-San Francisco Ry 
Co. V. Spradley, 188 S.W.2d 6, 199 
Ark. 174—Chicago, R. I & Pac, R 
Co. V Humphreys, 155 S.W. 127, 
107 Ark. 830, LRA.1916E 962. 

Hy.—^Fltzhugh V Louisville & N. R. 
Co., 189 S.W 2d 592, >300 Ey. 509— 
Dugan V. Long, 28 S.W.2d 7'65, 234 
Ky. 611 

Wyo —^Town Council of Town of 
Hudson V. Ladd, 263 P 703, 87 
Wyo. 419 

87 C.J. p 894 notes 28 [a], 30. 

Sefora a dltoh la pezmaiisii.tly 
fllled, thereby obstructing or divert¬ 
ing water flow, limitations will not 
begin to run.—Kelly v. Kansas City 
Southern R. Co., 123 S.W. 664, 92 
Ark. 46*5—87 C.J. p 894 note 81. 

54. XJ.S.—Gulf R Co. V. Moseley, 
Ind.T., 161 P. 72. 88 C,CJL 236, 20 
L.R.A..N.S.. 885. 

87 C.J. p 895 note 82. 

55- Okl.—City of Stillwater v. Rob¬ 
ertson. 136 P.2d 923, 192 Okl 395. 
Blgh water or flood stage 
In action under Tucker Act for 
damages to lands which were alleg¬ 
edly subject to intermittent flowage 
and seepage by reason of construc¬ 
tion of dam on the upper Mississippi 
river, the limitation statute began 
to run from the date on which the 
full height of the pool opposite plain¬ 
tiffs' land was reached, and not from 
the date of high water or flood stage. 
—Atkinson v. TJ. S., D.C.Minn., <68 P. 
Supp. 99. 

68. Va.—^Ellerson Ploral Co. v 
Chesapeake & O. Ry. Co., 141 S.E 
884, 149 Va. 809. 


PanttaneoLt nulsaaoe 
Limitation as to obstructions caus¬ 
ing floods so 8LS to constitute perma¬ 
nent nuisances runs from time in¬ 
adequacy is deflnitely ascertained, 
even though the flooding will occur 
at Intervals which are uncertain.— 
Ellerson Ploral Co. v. Chesapeake & 
O. Ry. Co., supra. 

Fennaaent milBaaoe not establlBhed 
by single flooding 
Failure of culvert on one occasion 
to carry off rainwater was held, as 
affectmg limitation, not to constitute 
permanent nuisance at such time — 
Ellerson Ploral Co. v. Chesapeake & 
O Ry Co, supra. 

57. Ga—^Danielly v Qheeves, 21 S 
E 524, 94 Ga 263. 

87 C.J. p 895 note 86. 

58. Ark.—^Daniels v. City of Bates- 
ville, 76 S.W2d ’309, 189 Ark. 1127. 

Ga—Goble v Louisville & N. R Co., 
200 S.E. 259, 187 Ga 243 
Idaho—Corpus Xnris cited in John¬ 
son V. Twin Palls Canal Co., 167 P. 
2d 834, 841. certiorari denied Twin 
Palls Canal Co. v. Johnson, 67 S. 
Ct. 202. 

37 CJ p 89'5 note 3’5, p 896 note 37. 
Gradual fllUng of stream with sand 
Where dam, although unchanged, 
gradually caused filling up of stream 
with sand, causing plaintiff’s land to 
become wet, plaintiff could recover 
for any such injury caused within 
four years preceding bringing of his 
suit.—Georgia Power Co. v. Moore, 
170 S E. 520, 47 Ga.App. 411. 

59. Ark.—^Missouri Pac. R. Co. v. 
Holman, 160 S.W.Zd 499, 204 Ark. 
11—St. Louis-San Francisco Ry 
Co. V. Spradley, 133 SW.3d 6, 199 
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Ark. 174—Chicago, R I & Pac. R. 
Co. V. Humphreys, 156 S.W. 127, 
107 Ark. 830. L.R.A1916B 962. 
N.M.—^Sanchez v. Atchison, T. 4b S. 

F Ry. Co, 264 P 960, 33 N.M. 240. 
37 C.J.'p 894 note 28 [a]. 

89. N.M.—Sanchez v Atchison. T. & 
S. P. Ry. Co., supra. 

Wyo.—Town Council of Town of 
Hudson V. Ladd, 263 P. 703, 37 
Wyo. 419. 

Dam 

In cases of injuries resulting from 
permanent improvements such as a 
dam causing waters to overflow to 
injury of plaintiff's crops, and as 
the natural result of erection of the 
improvements or as obviously con¬ 
sequential, the cause of action aris¬ 
es at time of construction of im¬ 
provement, and limitations begin to 
run from that time, but where injury 
IS not such natural result, or not ob¬ 
viously consequential, right of antion 
arises at time of actual injury.— 
Murduck v. City of Blackwell. Okl., 
176 P.2d 1002. 

el- Tex.—^Missouri. K & T. R. C6. v. 
Anderson, Civ App., 194 S.W. 662. 

82. Ala.—^McCary y. McLendon, 70 
iSo. 716, 195 Ala. 497, 500. 

87 C.J. p 895 note 33 

ea. Ark.—Baldwin v. Neal. 80 fl.W. 

2d 648, 190 Ark. 67>3. 

Ill.—Parrow v. Eldred Drainage and 
Levee District, 268 IllApp. 482. 
Ky.—Chesapeake & O Ry Co. v. 
Salyer, 113 S.W.2d 1162, 272 Ky. 
171—Louisville Hydro-Electric Co. 
V. Cobum, 110 S.W2d 445, 270 'Ey, 
624—City of Covington v. McKin¬ 
ney, 92 S.W.2d 1, 268 Ey. 181. 
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proper structure would be excessive and dispropor¬ 
tionate to the damage done, in which case a single 
recovery must be had.®^ When the same obstruc¬ 
tion causes some damages as a natural and obvious 
result of the erection of a permanent improvement, 
and some as a result of subsequent negligence in the 
operation of the improvement, limitations as to the 
former are set in motion by completion of the im¬ 
provement,®® but limitations as to the latter are set 
in motion only by the occurrence of the injuries.®® 

The completion of the obstruction may immedi¬ 
ately result in the overflow, thus fixing the begin¬ 
ning of the statutory period irrespective of whether 
or not the creation of the obstruction is actionable 
per se.®^ In the case of a drainage system causing 
overflows of plaintiiFs land, where the extent of 
damage is not known until completion of the entire 
system, and where the obstruction is regarded as 
a single tort requiring recovery of damages in a 
single suit, the action accrues at, and limitations 
begin to run from, the date of completion and not 
from the date when the overflow first began,®® and, 
where a drainage project causes substantial damage 
through flooding of plaintiffs land immediately on 
the opening of a certain floodway, but a dam and 
reservoir forming essential parts of the project are 
not completed until some time after su^ damage, 
limitations begin to run from the completion of the 
project and not from the original flooding.®® 

Temporary ohstruciion. The rule permitting suc¬ 
cessive recoveries governs where the structure di¬ 


verting water is temporary in character,*^® such 
as where the obstruction is not permanent in a le¬ 
gal sense but is a nuisance subject to abatement, 
where the overflow results from causes which can 
be easily and lawfully remedied by defendant,*^® 
where the obstruction is of a partial nature occa¬ 
sioning overflows only at certain times or seasons,^® 
or where the obstruction is so altered or increased 
as to cause additional and recurrent overflow.74 On 
the other hand an obstruction not necessarily per¬ 
manent or injurious in its nature but resulting in re¬ 
curring overflow may eventually become permanent 
so as to cause permanent injury, and thus set the 
statute in motion against a recovery of both pres¬ 
ent and future damages.^® 

In stating the rule as to when limitations mn 
from the time of injury, or as to when successive 
actions will lie for repeated or continuing overflows, 
the courts have held that, if an obstruction or ex¬ 
cavation is on the property of another and not nec¬ 
essarily permanent in character, and if it cannot 
be determined at that time whether or not it will 
work an injury to plaintiffs property, the action 
accrues at, and limitations begin to run from, the 
time of damage rather than from the time of con¬ 
struction ;7® that, if at the time of construction or 
completion of the obstruction it is known merely 
that damage is probable, or that even though cer¬ 
tain its nature and extent are uncertain, so that ei¬ 
ther the fact or the extent of damage remains spec¬ 
ulative and conjectural, then limitations run only 
from the time that injury occurs,and that there 


Ky.—JC-oulsvllle Hydro-Blectrlc 
Co. V. Qoburn, 110 S.W.2d 44'5, 270 
Ky. 624—City of Covington v. Mo 
Kinney, 92 S.W.2d 1, 263 Ky. 181. 
Test of pexmaaenoe 

As regards limitations, obstruction 
causing overflow may be regarded as 
temporary if remediable at reason¬ 
able expense, but, if not remediable 
at reasonable expense, it should be 
regarded as permanent.—City of Cov¬ 
ington V. McKinney, supra. 

Powav company embaalonent held 
permanent atmotnrs 
Ky —^Louisville Hydro-Blectno Co. v. 
Cobum, 110 SW.Sd 446, 270 Kjr. 
624. 

Disproportionate expense of repair 
or alteration shown 
Try —^Louisville Hydro-Mectrlc 06. v. 
Coburn, supra. 

65. Okl.—City of Collinsville v. 

Swisher, 162 P.2d i824, 196 Okl. 67. 
06. Okl.—City of Collinsville v. 
Swisher, supra. 

67. Tex—^Missouri, K. & T. R. Co. v. 
Graham. 33 S.W. 676, 12 Tex.Civ. 
App 54. 

87 C.J. p 896 note 34. 


68: Tex.—Jefferson County Drain¬ 
age Dist. No. 6 V. Langham, Civ. 
App., 81 fl.W.2d 747, error dis¬ 
missed. 

69. Ark.—^Drainage Dist. No. 7 v. 
Haverstick, 63 S.W.2d 689, 186 Ark. 
374. 

7a Ky .—Chesapeake & Ohio By- Co. 
V. Salyer, 113 S.W.2d 1162, |272 Ky. 
171. 

71. Mo.—Kelly v. City of Cape 
Girardeau, App., 2184 S.W. 621. 

Okl—City of Skiatook v. Carroll, 21 
P 2d 498, 168 Okl. 149. 

87 C.J. p 896 note 68. 

Sewer before completion 

If a sewer is Incomplete and caus¬ 
es damage as a result of its incom¬ 
plete character, hut would cease to 
cause damage on completion, it may 
he regarded as an abatable nuisance 
so that It will not fall within the 
rule requiring all dama.ges to be col¬ 
lected m a single aotion which ac¬ 
crues on construction, end in such a 
case the courts will not recognize 
I the bar of limitations as to damage 
I occurring within the prescriptive pe- 
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riod.—Richmond Slalrfleld Ry. Co. v. 

Llewellyn, 157 SR. 809, 166 Vh. 268, 

amended 162 S.R. 601, 166 Va. 25i8. 

78. Iowa.—Willitts V. Chicago, B. & 
K. O R. Co., 55 N.W. SIS, 88 Iowa 
281. 21 L R.A. 608. 

137 O.J. p 896 note 89. 

73. Ark—^Daniels v. City of Bates- 
ville, 76 iSW.2d 309, 189 Ark. 1127. 

74. Ill.—^Indiana, Illinois & Iowa R 
Co. V. Patchette, 69 IllA.pp. 261. 

N.O.—^Duval V. Atlantic Coast (Line 
B. Co.. 77 'S.R. 811, 1*61 N.C. 448. 

75. Mo—^Bunten v. Chicago, R. L & 
P. R. Co, 60 Mo App. 414. 

37 C.J. p 896 note 41. 

78. Wyo.—Town Council of Town of 
Hudson V. Ladd, 268 P. 703, 37 
Wyo. 419. 

77. Ark.—^Missouri Pac. R. Co. v. 
Holman. 160 S.W.2d 49*9, 204 Ark. 
11—St. Liouls-San Francisco Ry- 
Co. V. Spradley, 138 SW.2d 6, 199 
Ark. 174—Chicago, R I. & Pac. R. 
Co. V. Humphreys, 165 S.W. 127, 
107 Ark. 330. L.R.A.1916B 968. 

37 CJ. p 894 note 26 [a]. 



54 C.J.S. 

may be as many successive recoveries as there are 
injuries.^* 

§ 173. Injury from Percolation or Seepage 

Limitations affecting a cause of action for damage 
from percolation or seepage ordinarily run from the 
date of Injury. 

Ordinarily limitations as to a cause of action for 
damages caused by the percolation or seepage of 
water*^® or oil^O run from the date of the injury for 
which suit is brought or from the date on whidi in¬ 
jury became apparent or discoverable by due dili- 
gence.^^ It has been held that limitations run from 
the time when the fact of damage by seepage be¬ 
comes apparent even though the time and extent 
of injury are then uncertain.^^ If seepage results 
from the erection of a lawful structure, but dam¬ 
age from seepage does not occur until a later date, 
the action accrues at, and limitations run from, the 
date of damage and not from the prior date of con- 
struction.83 

Where the statutory period of limitations has 
run since seepage first occurred, the question wheth¬ 
er the action then accrued so as to start limitations 
running will depend on whether the first seepage 
created a single cause of action or whether succes¬ 
sive actions may be maintained for repeated or re¬ 
curring injuries,*^ and this turns on the further 
question whether the trespass is to be regarded a,s 
a permanent or a continuing trespass.^^ An action 


§ 174 

for injuries to land from water seeping from a prop¬ 
erly constructed irrigation ditch whidi is intended 
to be permanent constitutes a single cause of action, 
and as aifected by the statute of limitations accrues 
at the beginning of the injury;®® but where seepage 
from an irrigation ditch affects first one parcel of 
land and then a second parcel it has been held that 
the damage to the first parcel is not a permanent 
damage to the parcel not affected, so that limita¬ 
tions as to the second parcel do not run from the 
time the first parcel was damaged.®^ 

Where there is a continuing seepage causing con¬ 
tinuing injury, it has been held that the cause of 
action accrues at the date of the first seepage but 
may be enforced at any time within the prescrip¬ 
tive period following the last seepage as far as in¬ 
juries sustained during such period are concerned;®® 
and, where subsequent damage occurs from in¬ 
creased seepage resulting from a diange in the con¬ 
struction of a canal previously built; recovery may 
be had for damages resulting from such subsequent 
and increased seepage even though limitations have 
run as to the original permanent injury.®® 

§ 174. Personal Injuries 

a. In general 

b. Malpractice 

a. In (lenezal 

Ordinarily limitations barring an action for per- 
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78. Ark.—^Missouri Pac. B. Co. v. 
Holman, 160 S.W.2d 499, 204 Ark. 
11—St. liOUis-San Franclaco R. Co. 
V. Spradley, 133 S.W.2d 6, 199 Ark. 
174—Chicago, R. I. & Peic. R. Co. 
V. Humphreys, 165 S.W, 127, 107 
Ark. 1330. L.R.A.1916H O'SS. 

79. La—Qalf Coast Paving- Co. v. 
Gulf Public 'Service Co., 1!58 So. 

* 701, 179 La 228—Parro v. Fifteen 
Oil Co., Ai>p., 26 So.2d 80. 

Tex—Gulf Refining Co. v. Kahers, 
CivJVpp.. 184 SW.2d 84l8. 

Date when mine flooded 
A cause of action for injury to a 
mine hy water percolating from an 
adjoining mine, at first operated 
without negligence, but later by de¬ 
fendant's negligence fiooding plain¬ 
tiff's land, encrued at the date of 
such fiooding.—Duff v IT. S. Gypsum 
Co., C.C.Ohio, ISO P. 234. 

80. La.—^Parro v Fifteen Oil Co., 
App., 26 So 2d 30. 

Slagle sad aonreouxxeat Injuxy 
An action for damages to land and 
crops allegedly caused hy negligence 
of oil company in permitting oil to 
escape from a pipe line from which 
it was carried hy flood waters to 
plaintiffs* land was harred hy two 


year statute of Umitatlons, where 
neither accident, fraud, nor mistake 
was alleged, and there was no claim 
that there were any oil overflows 
suhsequent to original overflow caus¬ 
ing damage.—Gulf Reflmng Co. v. 
Nahers, Tex.Civ.App., 184 6.W.2d 848. 

81. Tex.—Beck v. American Rio 
Grande Land 4b Irrigation Co., Civ. 
App., 89 S'W’.2d 640, error reused. 
Time when Inod vlsniily affected 
A cause of action for injury to 
plaintiffs land hy seepage of water 
from a reservoir accrued when the 
seepage visibly affected the land.— 
Rose V. Agncultuzal Ditch 4b Reser¬ 
voir Co., 202 P. 112, 70 polo. 446. 

88. Cal.—Powers Farms v. Consoli¬ 
dated Irr. Dist., 119 P.2d 717, 19 
Cal.2d 123. 

83. Tex.—'Wichita Talley Ry. Co. v. 
Marshall, CivApp., 37 S.W.2d 756. 

86. Cal.—Nelson v. Rohlnson, 118 P. 

2d 850, 47 CalApp.2d 620. 

Leaking water main 
Prescription on cause of action 
for damages to pavement from leaky 
water mams maintained hy water¬ 
works company ran as damages oc¬ 
curred, and fact that damage wasi 
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allegedly continuous did not suspend 
prescription.—Gulf Coast Pavmg Co. 
T. Gulf Public Service Co., 16'3 So. 
701, 179 La. 228. 

85b Cal.—Nelson v. Rohinson, 118 P. 
2d 350, 47 Cal.App 2d 620. 

86. Colo.—^Middelkamp v. Bessemer 
Irr. Co., 103 P. 2'80, 46 Polo. 102, 
23 L.RA,N.S., 79'5. 

'37 C.J. p 8'96 note 47. 

Damage from canals and borrow pits 
When land wan visibly affected hy 
seepage from water improvement 
district's canals and borrow pits, 
landowners had a cause of action 
against the district for present and 
future damages resulting from seep¬ 
age, and hence landowners' suit for 
such damages was harred hy the 
two-year statute of limitations after 
land was visibly affected hy seepage. 
—Kolberg v. fhdalgo County Water 
Imp. Dist. No. 2, Tex.Civ.App., 110 S. 
W2d 961. 

87. Cal.—Nelson v. Robinson, 118 P. 
2d 3'50, 47 Cal.App.2d 620. 

88. Md.—Consolidated Public XTtUl- 
ties Co. of Westminster v. Baile, 
136 A. 825, 162 Md. 871. 

89. Cal.—Hume v. Fresno Irr. DlsL, 
69 P.2d 483, 21 CaLApp.2d 848. 
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•offial Injury run from the date on which the Injury was 
sustained. If the defendant’s breach of duty Is con¬ 
tinuing or recurrent In character, recovery may be had 
for damages resulting during the period of limitations 
even though limitations may have run and barred re¬ 
covery for damages occurring before that time. 

In cases of injuries to the person where the ac¬ 


tion is not for death, the cause of action accrues at, 
and the statute begins to run from, the time of the 
injury or breach of duty,®® but not until that time,®i 
notwithstanding the injury itself is not then known 
to plaintiff,®® or the full extent of the injury is not 
then known®® or developed,®^ or defendant's neg- 


*90. xr.s — OoodaJLl Co. ▼. Sartln, C. 
CA.Tenn, 141 F.2d 427, certiorari 
denied 66 S.Ct. 34, two cases, 323 

U. S. 709, 89 Li-Bd. 671—Fmck v. 
Albers Super Markets, CCLA.E:y, 
136 F.2d 191—Hilliard v. Pennsyl¬ 
vania R- Co., CCJLOhlo, 73 F.2d 
>473, certiorari denied 65 S-Ct. 648, 
294 US. 721, 79 iL.Fd. 1253. 

Ind.—^Montgromery ▼. Crum, 161 
m 261, 199 Ind. 660. 

Kan.—Fuller v. State Hlgrbway Com¬ 
mission, 38 P2d 99, 140 KaxL 668, 
95 A.LR. 1186. 

La.—^Kennard v. Yazoo & M. T. R. 
Co., App., 190 So. U88—^Luke v. 
Caddo Transfer & Warehouse Co., 
124 So. 626, 11 LaAppi. 657. 

Mass.—Decosta v. Ye Craftsman 
Studio, 180 HB. 151, 278 Mass. 
816—^McLeam v. Hill, 177 N’.B. 617, 
276 Mass. 619, 77 A.LR. 1039. 

Mo.— Cozpns Juris gucted In Schrsr 
bauer v. Schneider Bngrravlngr 
Product, 25 S.W2d 629, 632, 224 
Mo App. 304. 

N.Y.—Chilford ▼. Central City Cold 
Storage Co, 3 K.Y.S.2d 386, 166 
Mlsc. 780. 

Or.— Corpus Juris guoted in Plukku- 
la V* Pillsbury Astoria Flouring 
Mills Co., 42 P.2d 921, 927, 160 Or. 
304, 99 A.L.R 244, rehearing de¬ 
nied 44 P.2d 162, 150 Or. 304, 99 
A.L.R. 244. 

Pa—'Merwlne v. Mt Pocono (Light & 
Improvement Co., 1'66 A. 160, 804 
Pa 617. 

R.I.—^Byron v Great American In¬ 
demnity Co., 173 A. 546, 64 R.I. 
405—^Luft V. Factory MuL Liabil¬ 
ity Ins. Co. of America, 166 A 
626, 61 RI. 452, 33 AL.R. 745. 
Tenn—Corpus Juris cited In Brown 

V. Tennessee Consol. Coal Co., 83 
SW.2d 668, 676, 19 Tenn.App. 123. 

Wls.— Corpus Juris cited in Acme 
Body Works v. Koepsel, 234 N.W. 
75>6, 767, 204 Wis. 498, opinion sup¬ 
plemented 236 NW. 378, 204 Wls. 
493. 

87 C.J. P 897 note 60. 

Specific limitations in actions for 
death see Death S9 '63—56. 

“Aocroal’’ 

The phrase "accrual of cause of 
action", within meaning of two-year 
limitations statute requiring actions 
for injuries to a person by wrongful 
act to be commenced within two 
years after "accrual of cause of ac¬ 
tion," means the right to Institute 
and maintain a suit.—^Fredericks v. 
Town of Dover, 15 A2d 784, 12>5 N.J. 
Law 288. 


Failure to Inform plaintiff of dls- 

Where gravamen of plaintiff's 
charge against defendant was neg^ 
ligence and not nuisance, proof was 
directed to a distinct breach of duty 
at a particular time, and the alleged 
wrongful act or omission was de¬ 
fendant's fdilure to give plaintiff in¬ 
formation at time of lease of prem¬ 
ises that house had been occupied 
and furniture used by a person suf¬ 
fering from tuberculosis, the cause 
of action accrued on breach of obli¬ 
gation allegedly imposed on defend¬ 
ant by virtue of its relationship to 
property and to plaintiff, and the 
three-year statute of limitations be¬ 
gan to run at that time—^Powers v. 
Planters Nat. Bank & Trust Co., 13 
S.B2d 431, 219 HO. 254. 

XimltatioiLS against subrogee 

The prescription against claim by 
charitable hospital supported by 
state for hospital services rendered 
injured person against negligent par¬ 
ty causing injury started to run from 
time of injury, as against contention 
that prescription did not start to run 
against hospital's claim until hospi¬ 
tal had received notice of pendency 
of patient’s action against negligent 
party—^Peart v. Rykoskl, Inc., 197 
So. 605, 196 lA, 931. 

91. Mo.—Ooipus Juris guoted la. 
Schrabauer v. Schneider Engraving 
Product, 26 SW.2d 529, 632, 224 
Mo.App. 304. 

Or.—Oozpus Juris guoted la Plukku- 
la v. Pillsbury Astoria Flouring 
Mills Co., 42 P.2d 921, 927, 160 Or. 
304, 99 A(L.R. 244, rehearing denied 
44 P.2d 162, 150 Or. 804, 99 AL.R. 
244 

Tex.—Scott V. Gardner, Civ.App., 169 
SW.2d 121, error refused. 

37 C.J. p 897 note 61. 

93. Ga—^Barrett v. Jackson, 162 fi. 

B 1308, 44 Ga.App. 611 
Pa—^Bernath v. Le Fever, r89 A '342, 
325 Pa. 43. 

Bffoct on limitations of plaintiff's 
ignorance of cause of action gen¬ 
erally see infra 5 9015, 

Tortious coTUUiuuicstlon of disease 
Limitations on action for tortious 
communication of disease began to 
run from date when plaintiff con¬ 
tracted disease, notwithstanding 
plaintiff was not aware of having 
contracted it until later, in absence 
of fraud on part of tort-feasor con¬ 
cealing facts or otherwise deterring 
plaintiff from Instituting suit—I>al- 
rymple v. Brunswick Ck>ca-Cola Bot- 
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tllng Co., 181 SB. 697, 51 Ga.App 
764. 

Contrary view under statute 
La.—^Holthaus v Lane Cotton Mills 
Co, 8 La App. 314. 

93. Ark.—Barksdale v. Silica Prod¬ 
ucts Co., 137 S.W.2d 901, 200 Ark 
32. 

Mo.— Corpus Juris cited la Allison v. 
Missouri Power & Light Co, App., 
69 SW.2d 771, 773^Corpus Juris 
guoted in Schrabauer v. Schneider 
Engraving Product, 25 S.W.2d 629, 
532, 224 Mo.App. 304. 

Or.— Cbrpus Juris guoted la Piukku- 
la V. Pillsbury Astoria Flouring 
Mills Co., 42 P.2d 921, 927, 150 Or 
304, 99 AjL.R. 244, rehearing de¬ 
nied 44 P.2d 1*62, I'SO Or. 304, 99 A. 
L.R. 241. 

Tenn.—Corpus Juris dted la Brown 

V. Tennessee Consol. Coal Co., 83 
S.W.2d '568, 19 TennApp 123. 

Tex —Robertson v. Texas & H. O. R. 
Co., Clv.App., 122 BW.2d 1098, er^ 
TOT refused. 

87 C.J. p 897 note 62. 

Serving food containing Injurious 
substaaoe 

In action for personal injuries 
based on alleged negligence of de¬ 
fendant in serving food with rock 
or other similar substance therein, 
statute of limitations commenced to 
run from breach of duty and not 
from the time when the extent of 
the resulting injury to consumer was 
ascertained.—^Dowling ▼. Lester, Ga. 
App., 89 IS B.2d >676. 

Expenses incurred after accident 
Husband's cause of action for con¬ 
sequential damages for wife's inju¬ 
ries in automobile accident accrued^ 
at time of accident, although medical*" 
expenses were not then paid or in¬ 
curred —^Bartlett v. Hall, 198 HE. 
360, 28>8 Mass. '5>32. 

94. Ark.—^Faulkner v. Hule, 168 S 

W. 2d 839, 205 Ark 3'82. 

Ga.—CffTaser v. Atlanta Title & Trust 
Co., 19 SE.2d 88. 66 GaApp 630 
La —^Luke v. Caddo Transfer & 
Warehouse Co., 124 So. 626, 11 La. 
App 657 

Mo — Coocpns JuffLs cited la Allison v. 
Missouri Power & Light Co., App, 
59 SW2d 771, 773-^rpu8 Juris 
guoted in Schrabauer v. Schneider 
Engraving Product, 25 S.W.2d 529, 
•532, 224 Mo App. 804 
NY.—Wlersycki v. Pratt A Letch- 
worth Co.. 271 N.Y.S. 86, 161 MiSC. 
207. 

Or.— Ckirpus Juris guoted la Piukku- 
la V. Pillsbury Astoria Flouring 
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ligence which caused the injury occurred a long 
time previous thereto.®® It has been held, however, 
that, where injury results from a negligent act and 
the injury continues by reason of continued negli¬ 
gence, a recovery may be had for damages caused 
by the continuing negligence although a cause of 
action based on the original negligent act is 
barred.®® 

On the other hand, it has been held that, although 
a trespass alleged to have caused plaintifFs injuries 
is a continuing one for which successive actions 
may be maintained, unless the evidence shows that 
by reason of its continuance separate and distinct 
injuries have been sustained, the injuries com¬ 
plained of, although continuing, must relate back 
to the time when they were first inflicted and the 
cause of action originally arose, and the statute 
will run from that time.®^ In the case of a tres¬ 
pass upon plaintiff’s realty accompanied by an as¬ 
sault and battery on plaintiff, it has been held that 
plaintiff may bring an action, the foundation of 
which is the trespass upon the land, and may under 
proper averments and proof recover special dam¬ 
ages for the assault and battery, although a sepa¬ 
rate action might have been brought therefor but 
is barred by the statute.®® 

Under statutes providing that in personal actions 
the cause of action shall not be deemed to accrue 
when the wrong occurs or the technical breach of 
duty occurs, but when the damage resulting there¬ 
from IS sustained and capable of ascertainment, and 
that, if there is more than one item of damage, 
then from the last item, so that all resulting damage 


may be recovered and complete relief obtained, it 
has been held that, in cases falling within the pur¬ 
view of the statute, if the action is of a nature to be 
maintained without proof of actual damage limita¬ 
tions will rxm from the time of the wrongful act,®® 
but that, when such act is not legally injurious un¬ 
til certain consequences occur, then the period of 
limitations runs from the date of the consequential 
injury.! The injurious consequences or resulting 
damages which bring about accrual of the cause of 
action are the indispensable elements of the injury 
itself and not mere aggravating circumstances en¬ 
hancing a legal injury already inflicted or the mere 
development of such injury,® and the resulting dam¬ 
age is sustained and capable of ascertainment with¬ 
in the contemplation of the statute whenever it is 
such that it can be discovered or made known.® 

Concealment of identity by motorist, A pedes¬ 
trian who is struck by a motorist who fails to ob¬ 
serve the statute requiring the motorist to stop and 
give his name may be entitled to enjoin the motor¬ 
ist from pleading limitations in bar of the action 
for injuries which has been delayed because of ig¬ 
norance of the motorist’s identity,^ 

Injury caused by removal of lateral support. 
Where a traveler on a highway suffers an injury 
by reason of an excavation by an adjoining land- 
owner causing the highway to subside, his action 
for damages accrues when the injury occurs, and 
not at the time when the excavation is made.® 

Master and servant. In application of the gen¬ 
eral rules the courts have held that an employee's 
right of action against his employer for personal in- 


Mills Co. 42 P2d 921, 927, 150 Or. 
304, 99 AL.R. 244, rehearing de¬ 
nied 44 P.2d 162, 150 Or 304, 99 
A.L.R. 244. 

87 C J. p 897 note 52. 

95. Mo.—Corpus Juris guoted In 
Schrabauer v 'Schneider Engraving 
Product, 2-5 S.W.2d 529, 632, 224 
Mo App 304. 

Pa.—^Rudman v. City of Scranton, 
173 A. 892, 114 Pa Super. 148 
37 C J p 897 note 53. 

Creation of condition causing injury 
The date of the “accrual of cause 
of action" against town for injuries 
sustained by pedestrian in fall oA 
metal covering of storm gutter, for 
purpose of determining whether two- 
year limitations had run on the ac¬ 
tion. was the date of the injury and 
not the date of the creation of the 
condition —^EYedencks v. Town of 
Dover, 15 A.2d 784. 125 K.J.Law 283. 

96. Ala.—Corpus Juris cited in 
American Mut. Liability Ins. Co. v. 


Agricola Furnace Co, 188 So. *677, 
679, 2>36 Ala. 535. 

Ga.—Corpus Juris dted In Silver^ 
tooth V Shallenberger, 174 S.E. 365, 
867, 49 Ga.APP 133. 

N.T—Brush v Lindsay, 206 NT.S. 

804. 210 AppDiv. 861. 

Okl,—^Big Four Foundry Co. v. Hag¬ 
ens, 172 P.2d 322. 

Va—Corpus Juris quoted In City of 
Richmond v. James, 197 SE. 416, 
421, 170 Va 553, 116 A.LR 967. 
Wash.—Grant v. Fisher Flouring 
Mills Co, 44 P.2d 193, 181 Wash. 
576 

37 C J. p 897 note 54 

97. Tenn.—Corpus Juxis cited In 
Brown v. Tennessee Consol. Coal 
Co, 83 S.W.2d 563, 576, 19 Tenn. 
App. 123 

37 O.J. p 898 note 56. 

98. TenzL—^Burson v. Cox, 6 Baxt. 
360. 

99. Mo.—Allison v. Missouri Power 
& Light Co., App, 69 SW3d 771. 
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1. Mo—Allison V. Missouri Power 
& (Light Co., App., 69 S W2d 771 

2. Mo —^Allison v. Missouri Power 
& Light Co, App., 59 S W 2d 771. 

Accrual at time of accident 
Fact that injury causing broken 
bones in employee's nose did not re¬ 
sult In chronic inflammation, infec¬ 
tion, and loss of strength until ap- 
prommately three years thereafter 
was insufficient to toll five-year stat¬ 
ute of limitations, whic^ began to 
run at the time of the accident when 
the legal injury was complete even 
though the full extent of damage 
was not ascertained until later.—Al¬ 
lison V Missouri Power & Light Co., 
Mo.App, 59 S.W.2d 771. 

3. Mo—Allison V. Missouri Power 
& Light Co., App., 59 SW.2d 771. 

4. N.J.—Noel V. Teffeau, 174 A 1*45, 
116 N.J.Ea. 446. 

5. Pa.—^Pollock V. Pittsburgh, B & 
L. E R. Co.. 119 A 547, 276 Fa. 
467, 26 AL R. 1232. 
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juries accrues and limitations run from the date of 
the wrong® or injury,^ or from the last day the em¬ 
ployee was subjected to the conditions causing in¬ 
jury,® as from the date on which the employment 
was terminated® or the injury culminated.^® Lim¬ 
itations start to run despite the employee's ignor¬ 
ance that he has contracted an occupational dis- 
ease^^ or his ignorance of the true nature and ex¬ 
tent of his injuries.!® 


b. Malpra.ctice 

Ordinarily a cause of action for malpractice ac¬ 
crues at the time of the negligent act or omission and 
limitations run from that date. In the case of continu¬ 
ing negligent treatment, however, limitations may run 
from the date of the last treatment rather than from 
the original act of malpractice. 

As a general rule a cause of action for malprac¬ 
tice accrues on the date of the wrongful act or 
omission constituting the malpractice and limita- 


0. Ark.—^Barksdale ▼. Silica Prod¬ 
ucts Co., 137 S.W.2d 901. 200 Ark. 
82. 

Va—Street ▼. Consumers Min Corp., 
39 S.E 2d 271. 185 Va. 561. 

Bate of negU^ent act 
Cause of action for employee's in¬ 
juries from lead poisoning arose on, 
and statute of limitations began to 
run from, date of negligent act, not 
from time full extent of injury was 
ascertained—^Field v. Gazette Pub. 
Co.. 59 &.W.2d 19, 187 Ark 25>3. 
SUloosls 

The right of an employee to bring 
an action against the employer for 
employee's alleged injuries Incurred 
because in performing his employ¬ 
ment employee dally Inhaled large 
quantities of silica rock dust gradu¬ 
ally causing him to contract silicosis 
accrued when the wrong was done to 
him and not at the time of the dam¬ 
age, and the statute of limitations 
began to run from the time of the 
wrongful or negligent act. 

N.T,—Schmidt v. Merchants Des¬ 
patch Transp. Oo., 280 N.T.S 836, 
244 App Dlv. 606, modllled on other 
grounds Schmidt ▼. Merchants 
Despatch Transp. Oo., 200 N.K 824, 
270 jNT.T. 2'87, reargument demed 
2 N.X.2d 680, 271 N.T. 1531. 

Tenn —^Brown v. Tennessee Consol. 
Coal Co., 88 S.W.2d 668, 19 Tenn. 
App. 123. 

Va—Street v. Consumers Min. Corp., 
89 S.E 2d 271, 185 Va. i5'61. 

7. Ill,—Madison v. Wedron Silica 
Co., 184 N.K 901, 352 Ill. 60. 

Or.—^Piukkula v. Pillebury Astoria 
Flouring Mills Co, 42 P.2d 921, 150 
Or. 304, 99 AJWR, 244, rehearing 
denied 44 P.2d 162, 1!50 Or. 304, «9 
AiL.R. 244. 

SlUooflls 

Right of action for injuries suf¬ 
fered from breathing dust-laden air 
so that employee eventually devel¬ 
oped silicosis axicrued at, and limita¬ 
tions ran from, the time when the 
employee became so disabled as to be 
prevented from working and limita¬ 
tions did not run from the first in¬ 
halation of the silica dust.—Madison 
V. Wedron Silica Co.. 1'84 N.H. 901, 
352 Ill. 60. 

Action for permanent Impairment of 
health 

Tex.—^Bhlort v. Galveston, H. & S 
A. Ry. Co., Civ.App., 274 e.W. 172. 


Sl U.S.—Goodall Co. v. Sartin, CC 
A Tenn, 141 F.2d <427, certiorari de¬ 
nied 65 S.Ct. 34, two cases, 823 IT 
S. 709. 89 Ii.Ed. 571—La Porte v. U. 
S. Radium Corporation, D.C.N.J., 
18 F.Supp. 263. 

Wash.—Calhoun v. Washington Ven¬ 
eer Co., 15 P.2d 943, 170 Wash. 152. 

ContlnnoiM breach of duty 
Breach of employer's duty to fur¬ 
nish reasonably safe place to work 
by which employee acquired disease 
caused by inhaling deleterious dust 
incident to his occupation would be 
continuous during penod when em¬ 
ployee worked under such conditions, 
as regards running of statute of lim¬ 
itations. 

N.Y.—Sadowski v. Long Island R 
Co., 55 N.B 2d 497. 292 N T. 448. 
Pa.—^Plazak v Allegheny Steel Co., 
1'88 A. 130, 824 Pa. 422. 

9. D S.—Rowe V. Gatke Corporation, 
CCA.Ind., 126 F.2d 61, petition 
dismissed Gatke Corporation v. 
Rowe, 68 S.Ct. 81, i817 U S. 702, 87 
L Ed. 561—Michalek v. U. S. Gyp¬ 
sum .Qo, CCA.N.T., 76 F2d lUS, 
reversed on other grounds 56 SCt. 
679, 298 US. i6'39, 80 L.Ed. 1372. 
N.J.—^Hughes ▼. Eureka Flint & 
Spar Co., 26 A.2d 667, 20 N.J.Misc 
814. 

N.T.—^Land ▼. Merchants Despatch 
Transp. Co., 8 N.T.S.2d 724, 25’5 
App Div. 929, reargument denied 
11 N.TS.2d 541, 256 App.Div. 1042. 

All damages recoverable 
Cause of action of employee al¬ 
legedly suffering from occupational 
disease would not be barred by lim¬ 
itations If he were suffering from 
disease while working during period 
within period of limitations, even 
though disease began prior to such 
period and matured afterward, and 
employee would be entitled to re¬ 
cover for all resulting damages of 
which he could offer proof down to 
time of trial. 

Pa—Plazak v. Allegheny Steel Co., 
198 A. 130, 324 Pa. 422. 

Tenn —Tennessee Eastman Corpora^ 
tion V Newman, 121 S.W.2d 130, 
22 Tenn.App. 270. 

Slagle wrong 

In action by employee for damages 
for occupational disease allegedly oc¬ 
casioned by employer's failure to 
I comply with statute, effect of em¬ 
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ployer's breach of duty prior to two- 
year period of limitations applicable 
to such action would not be eliminat¬ 
ed from consideration, since employ¬ 
er's failure to perform his duty 
would be regarded as a single wrong. 
—^Plazak V. Allegheny (Steel Co., 188 
A. 180, 824 Pa. 422. 

la Tenn.—Steiner v. Spencer, 146 S 
W.2d 547, 24 Tenn App. 889—Ten¬ 
nessee Eastman Corporation v. 
Newman. 121 S.W2d 130, 22 Tenn 
App. 270. 

Wash.—Grant v. Fisher Flouring 
Mills Co., 44 P.2d 193, 1181 Wash 
576. 

Default eoutinuous to time of dis¬ 
ablement 

In action to recover for occupa- 
tllonal disease acquired through em¬ 
ployer's violation of statute, time 
when injury has been wrongfully in¬ 
flicted, when cause of action accrues, 
and from which limitation period 
begins is when breach of duty to 
provide a reasonably safe working 
place occurs, and if a relationship is 
continuous (as in master and servant 
relationship, default is likewise con¬ 
tinuous until cumulative effect pro¬ 
duces disability.—^Plazak v Alle¬ 
gheny Steel Co., 188 A. 130, 824 Pa 
422. 

11- W.Va.—Scett v Rinehart & Den¬ 
nis Co, 180 SE. 276, 116 W.Va. 
319. 

IS, Inoozzeot dlagnosiB 
Where railroad employee knew 
when and how he received his in¬ 
juries, Incorrect diagnosis by em¬ 
ployer's physician as to extent of in¬ 
juries did not toll limitations so as 
to entitle employee to maintain ac¬ 
tion CLfter expiration of two years 
from date of injury, although action 
was brought within two years after 
date on which employee learned true 
nature end extent of his injuries 
firom another physician; and belief 
expressed by employer's physician 
that injuries sustained were slight 
and that if employee would follow 
instructions he would soon be well 
did not constitute a “fraudulent con¬ 
cealment" of employee's cause of ac¬ 
tion so as to toll linntations until 
employee discovered true extent of 
injuries.—Pruett v. Wichitd Falls & 
S R Co., TexCiv.App., 109 G.W 2d 
538, error dismissed. 
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tions run from that time,i* and not from the date 
of the damage caused,unless the physician or 
surgeon has been guilty of fraudulent conceal- 
ment.^^ The rule has been applied notwithstand¬ 
ing the full extent of the injury is not then de- 
veloped.1® In some jurisdictions an exception 
to the general rule founded on ignorance of 
the patient of the disability is recognized, so that 
limitations do not nm until the patient knows, or 
with reasonable diligence should know, of the in¬ 
jury or cause of disability.!^ In any event, it has 


been held that limitations run from the date on 
which the patient became chargeable with notice of 
the fact of malpractice and restdtant injury.!® 

The mere fact that treatment continues after the 
original act does not toU the statute of limitations,!® 
but where the injurious consequences arise from a 
course of treatment limitations do not begin to nm 
until the treatment is terminated®® unless the patient 
discovered or should have discovered the injury be¬ 
fore that time,®! the malpractice being regarded as 
a continuing tort,®® and the fact that a substantial 


13. Conn —Ck>xpiui atuds olted ia 
Glambozi v. Peters, le A.2d S38. 
836. 127 Conn. 380. 

Kan—-Waddell v. Woods. 163 P.2d 
I348. 160 Kian. 481—^Bedker v. Flo- 
ersch. 110 P.2d 752, li53 Kan. 374. 
Or.—Ghives v. Chamberlain. 126 P. 
2d 2*8. 168 Or. 676. 

Pa.—^Bemath v. Le Fever, 189 A. 342, 
825 Pa. 43. 

Tenn.—Albert v. Sherman. 67 S.W.2d 
140, 137 Tenn. 133. 

37 C.J. p 897 note 62 [aj. 

Date of tooth esrtraotloa 
In action for dentist's neallgrent 
extraction of teeth, causing injuries 
immediately on, or soon after, re¬ 
moval, limitation was held to run 
from time of extraction.—-Bodne v. 
Austin, 2 S.W.2d 104, 136 Tenn. 366. 

Tenn—Albert v. Sherman, 37 S. 
W.2d 140. 167 Tenn. 133. 

THunage suffered after Umltatioiui 
In action against dentist for neg¬ 
ligent extraction of toothy fact that 
patient did not suffer damage from 
presence of root of tooth left In gum 
until some months later did not pre¬ 
vent running of statute of limita^ 
tions.—-Albert v. Sherman, supra. 

16. Tenn.—Bodne v. Austin, 2 S.W. 
2d 100, 156 Tenn. 333, 62 AiL.R 
1410. 

Fraud preventing Invdxy 
Malpractice suit, brought within 
two years after plaintiff, in exercise 
of ordinary care, discovered that In¬ 
jury caused by operation was perma^ 
nent, was held not barred, where 
plaintiff alleged that defendants oc¬ 
cupying confidential position fraudu¬ 
lently represented that injury was 
temporary only, and where plaintiff 
was thereby induced to refrain from 
making further inciuiry.—Colvin v. 
Warren. 163 S B. 268, >44 GeuApp. 825. 

'Knowledge by doctor 

Fact that dentist knew, or in ex¬ 
ercise of reasonable care should have 
known, that he had left root of ex¬ 
tracted tooth m patient’s mouth did 
not constitute fraudulent conceal¬ 
ment of cause of action tolling lim¬ 
itations.—^Albert V Sherman. 67 S.W. 
2d 140, 167 Tenn. 133. 


Duty of dlsdosnxe 
Physician had duty to make a full 
and fair disdosure to patient whose 
arm had allegedly been burned by 
physician with X-ray, causing can¬ 
cerous growth, of all facts that ma¬ 
terially affected patient's rights and 
interests, and If physician failed to 
do so, then he could not set up limi¬ 
tations as a bar to a malpractice ac¬ 
tion during time when patient was 
unaware of the true condition of his 
aim.—Bowman v. McPheeters. CaJL 
App., 173 P.2d 745. 

Ifteason for oonoealment 
Conduct of physician In concealing 
from patient alleged fact that X-ray 
treatment had allegedly burned par 
tient’s arm and caused cancerous 
growth was not required to be shown 
to have been directed specifically 
against patient's bringing of mal¬ 
practice action, in order to toll run¬ 
ning of one year statute of limita¬ 
tions.—^Bowman v. McPheeters, su¬ 
pra. 

16. Coxm —Corpus Jluds dted la 
Giambozl v. Peters. 16 A2d '833, 
835, 127 Conn. 380. 

37 C.J. IP 897 note 62 [a]. 

Plaintiff’s ignorance of cause of ac¬ 
tion as affecting running of limita¬ 
tions generally see infTa 5 306. 

17- CaJ.—^EJhlen v. Burrows, 124 P.2d 
82, 61 OaLApp.2d 141. 

La.—^Perrin v. Rodxiguez. App., 163 
iSo. 655. 

The test must not be based on an 
inference that might conceivably be 
drawn but rather on a conclusion 
which a reasonable person would be 
reumred to reach.—Bowman v. Mc¬ 
Pheeters, CalApp., 176 P.2d 7>45. 

Broken roots of teeth left in mouth 
Where it did not appear on face of 
patient's complaint agaanst physician 
for malpractice that patient discov¬ 
ered, or by reasonable diligence 
should have discovered, presence of 
broken roots of teeth In patient’s 
mouth at a date more than one year 
prior to filing of complaint, a cause 
of action against physician for neg¬ 
ligently leavmg pieces of roots in 
mouth after removing teeth was not 
barred by one-year statute of liml- 
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tations.—Ehlen v. Burrows, 124 P.2d 
82, 61 GSl.APP.2d 141. 

18. Md.—Hahn ▼. daybrook, 100 A 
33, 130 Md. 179, L.R.A1917C 1169. 

19. Cal.—Wetzel v. Pius. 248 P. 288, 
78 Gal.App. 104. 

m.—Gangloff V. Apfelbach. 49 17^9123 
795, 319 IlLApp. 596. 

Kan.—^BeOker v. Floersch. 110 P.2d 
752, 153 Kan. 874. 

Wash.—^McCoy v. Stevens, 44 P.2d 
797, 132 Wash. 65. 

Xnjuzy complete after first opesatloik 
Ill —Gangloff V. Apfelbach, 49 N. 
B.2d 796, 319 IllApp. 696. 

80, TJ.S.—Moore v. Tremelllng, CLC 
Aldaho, 100 F.2d 39. 

Cal.—^Huysman v. Kirsch, 67 P.2d 
908, 6 CaL2d 802—Bhlen v. Bur¬ 
rows, 124 P.2d 82, 51 CaLApp.2d 
141—Petniecl v. Heldenrelch, 111 
P.2d 421, 48 Cal.APp.2d 661—Trom¬ 
bley V. Koltz, 85 P.2d 641, 29 Cal. 
App.2d 699. 

Conn—Giambozl v. Peters, 16 A2d 
333, 127 Conn. 380. 

La—^Perrin v. Hodxiguez; App., 163 
So. 556. 

Beouxvent Injuries mot shown 
Tenn —^Bodne v. Austin, 2 S.W.2d 
104, 156 Tenn. $36. 

81. Cal.—Ehlen v. Burrows, 124 P.2d 
82, 61 CtLl.ApP.2d 141—Petrucci v. 
Heldenrelch, 111 P.2d 421, 43 Cal. 
App 2d 561. 

88. Or.—Shives v. Chamberlain, 126 
P.2d 28, 168 Or. 676. 

Utah.—^Peteler v. B-oblson, 17 P.2d 
244, 81 Utah 63'5. 

Continuing or repeated injuries gen¬ 
erally see supra ft 169. 

partial extraction of tooth 
Where dentist only partially re¬ 
moved wisdom tooth and after Inter¬ 
val of ten days treated patient’s In¬ 
fected tooth socket for mors than a 
year without having X-ray made or 
discovering that parts of root were 
cause of infection, there was a oon- 
tmulng tort and cause of action ac¬ 
crued, and statute of limitations be¬ 
gan to run, from date of last treat¬ 
ment.—Hotelling V. Walther, USO P. 
2d 944, 139 Or. 559. 144 AL.R. 206. 
Slagle cause of action 
Or.—Hotelling y. Walther, supxa. 
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portion of the injury resulted before completion of 
the treatment will not permit interposition of the 
bar of the statute as to such inj'uries.^® Limitations 
will, however, run from the date of termination of 
the treatment so as to bar an action brought be¬ 
yond the statutory period from that date.^^ 

Leaving foreign substance in patient after oper¬ 
ation, It has been held that a cause of action 
against a surgeon for negligently leaving a foreign 
substance in a patient following an operation ac¬ 
crues at, and limitations run from, the time of the 
negligent act rather than from the subsequent date 
of the discovery of its presence,^6 although it has 
also been held that limitations are tolled during the 
period that a patient is under the surgeon’s care 
and consults him concerning a condition resulting 
from the presence of the foreign substance.^® In 
any event limitations run from the date on which 
the surgeon last examined the patient,27 and, in the 
absence of fraudulent concealment,^8 the mere fail¬ 
ure of the surgeon to disclose the presence of the 
foreign substance to the patient does not toll the 
statute.29 

Other authority, however, is to the effect that the 
surgeon rests under a continuing duty to discover 
and remove the foreign substance and that his fail¬ 
ure to do so constitutes such fraudulent conceal¬ 
ment and continuing negligence as to toll the stat¬ 
ute and preclude the running of limitations from 


the date of the original act of malpractice,®0 and it 
has also been held that, where the seller of a hear¬ 
ing device negligently leaves a foreign substance 
in the ear of the buyer, limitations do not begin to 
run until the latter discovers, or by due diligence 
should have discovered, that such foreign substance 
was present.51 Where the surgeon continues treat¬ 
ing the patient following the operation, the failure 
to remove the foreign substance during the period 
of subsequent treatment has been regarded as such 
continuing negligence that the action accrues only 
at the conclusion of the treatment and suit may be 
brought at any time within the limitation period 
following termination of treatment even though the 
original act of malpractice would have been 
barred.®^ 

§ 175. Malicious Prosecution and False Im¬ 
prisonment 

Ordinarily an action for malicious prosecution ac¬ 
crues at, and limitations run from, the time of termina¬ 
tion of the proceedings. An action for false imprison¬ 
ment accrues at, and the statute of limitations runs 
from, the termination of the imprisonment. 

Ordinarily an action for malicious prosecution 
accrues at, and limitations run from, die date on 
which the prosecution was terminated,®® and it has 
been said that any mode of termination is suffi¬ 
cient which renders the proceeding incapable of re- 


23. Or.—Shlyes v. Chamherlain, 126 
P.2d 28, 168 Or. 676. 

24. Cal—£3hlen v. Burrows, 124 P 
2d 82, 61 CalApp.2d 141. 

Kan.—^Blackburn v. -Security Ben 
Ass'u, 86 P.2d '686, 149 Kan. 89. 

25. Kan—GraJham y. Updesrra^li, '62 
P.2d 475, 144 Kan 45. 

Tex—Carrell ▼. Denton, 167 SW.2d 
878, 188 Tex. 145. 

Vt.—-Murray y.'Allen, 164 A. 678, 103 
Vt. 373. 

28. Cal—Trombley v. Koltz, 85 P. 

2d ‘541, 29 CalApp2d 699. 

27. Vt—Murray v. Allen. 164 A. 
67'8, 108 Vt. 373. 

2& W.Va—Baker v. Hendrix, 27 S. 

H 2d 275, 126 W.Va. 87 
SUenjce despite knowledere 
Where physician allegedly closed 
incision knowing that sponge or 
gauze remained within patient’s 
body, physician’s silence in face of 
such alleged afflrmatiye acts of 
wrongdoing and inquiries which pa¬ 
tient allegedly made served to ob¬ 
struct patient in her right of recov¬ 
ery and constituted fraud and con¬ 
cealment within statute suspending 
the running of one year period of 
limitation —^Baker v. Hendru; su- 
ora. 


rugnoraaoe of facts 

Where confidential relations exist, 
as between physician and patient, 
the duty to disclose may render si¬ 
lence fraudulent so as to toll limi¬ 
tations on an action based on mal¬ 
practice, but knowledge of facts by 
physician giving rise to cause of ac¬ 
tion is a necessary element of fraud¬ 
ulent concealment—Hudson v. 

I Moore, 194 So. 147, 239 Ala. 130. 

29. Ga.—Silverlooth v Shallenberg- 
er. 174 SB 865, 49 Ga.App. 133. 

Tex.—Carrell v. Denton, 157 S.W2d 
878, 138 Tex. 146. 

Absenoe of alOzxaaitiye act of oonoenl 
ment 

Where malpractice action based on 
alleged negligent fkilure to remove a 
sponge which had been inserted in 
patient's arm in the course of an op¬ 
eration was not brought within one 
year after the operation or within a 
year after physician’s last treatment 
of patient, action was barred by one- 
year hmitation statute, in absence of 
fraud or affirmative act on part of 
physician intended to conceal what 
had taken place.—^Pickett v. Aglin- 
sky, CCAuW.Va., 110 F.2d 628 

30. Ark—^Burton v. Tnbble, 70 S 
W.2d 603, 189 Ark. 68. 
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31. Cal.—Pellett v. Sonotone Corpo¬ 
ration, 130 P.2d 181, 6'5 Cal.App.2d 
158. 

iKCatarlal used for oast 

Cal —^Pellett v, Sonotone Corporation, 
supra. 

32. Ga.—Sllvertooth v. Shallenberg- 
er, 176 S.E. 829, 49 Ga.App 758— 
Silvertooth v. Shallenberger, 174 S 
E. 365, 49 Ga.App. 133. 

Drainage tube 

Cal—^Huysman v. Kirsch, 67 P.2d 
908, 6 Cal 2d 802. 

33. US.—Wolfe V. Murphy, C.CA. 
Iowa, 113 P2d 776, certiorari de¬ 
nied 61 3.Ct. 188, 311 U S 700, 8'5 D. 
Ed 464—Tenth Ward Road Dist 
No 11 of Avoyelles Parish v. Tex¬ 
as & P. Ry Co., C.C.A.Iia, 12 P.2d 
246, 45 A.L.R. 1513 

Cal.—^Merron v. Title Guarantee & 
Trust Co, 30 P 2d 740, 27 Cal.App. 
2d 119. 

Ga—^Davison-Paaon Co. v. Norton, 
24 SH.2d 723, 69 GaApp 77. 

La.—^De Bouchel v Koss Const. Co., 
149 So. 496, 177 La 841. 

Mo—^Rupley v Bank of Skidmore, 
198 S.W.2d 861. 

Or.—White v. Pacific Telephone & 
Telegraph Co., 123 p.2d 193, 168 
Or. 371. 

38 C.J. p 458 note 73« 
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vival.5^ Limitations may begin to run from the 
rendition of judgment for defendant,35 and are not 
affected by the fact that plaintiff in the civil ac¬ 
tion may have a right to apply for appeal or re¬ 
hearing of which he does not avail himself,®® al¬ 
though it has also been held that the cause of ac¬ 
tion will not accrue until the original case is dis¬ 
posed of in such a way that it cannot be renewed.®^ 
There are authorities holding that limitations run 
from the date of an arrest where plaintiff sues for 
malicious prosecution,®® or from the date of the 
levy of an attachment on property,®® although it 
has been held that the gravamen of such cases is 
the wrongful attachment and not malicious prose- 
culion.4® In the case of a series of distinct and 
separate malicious prosecutions, limitations as to 
each cause of action run separately and succes- 
sively.^i 

As a general rule an action for false imprison¬ 
ment accrues at, and limitations run from, termina¬ 
tion of the imprisonment,^® and, where the impris¬ 
onment begins and ends on the same day, limita¬ 
tions run from that date.^® 


§ 176 

§ 176. Interference with Marital Relations 

A cause of action for enticement or alienation of 
the affections of a spouse ordinarily accrues at, and lim¬ 
itations run from, the time when such alienation or 
enticement is complete and results in a loss of con¬ 
sortium. 

Generally speaking the gist of an action for alien¬ 
ation of the affections of a husband or wife lies in 
the loss of consortium so that the action accrues at^ 
and limitations run from, the time of such loss,^^ 
and the injured spouse is entitled to recover for as 
much, and only for as much, of the loss as occurs 
within the prescriptive period.^® In other words, 
hmitations run from the time when the alienation 
or enticement has been accomplished, as by sepa¬ 
ration of the estranged spouse,^® or on commis¬ 
sion of the last wrongful act by defendant,^*^ or 
on the date when the wronged spouse first acquires 
knowledge of the desertion,^® and not from the 
earlier date on which the alienation or enticement 
began.**® There is no continuing injury in such 
a case as will give rise to successive actions; un¬ 
less there is a new enticement, all the damages suf¬ 
fered or to be suffered can and must be recovered 
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34. US—Wolfe V. Murphy, C.CA. 
Iowa, 113 F.2d 776, oertioraxi de¬ 
nied 61 S.Ot. 138, 311 U.S. 700, 85 
LS3d 454. 

xrotaUon of dlBchazsra hy ffraad Jury 

U.S—^Wolfe V. Murphy, supra. 

Hate of grand Jury vote against in¬ 
dictment 

N.J.—Kearney v. Mallon Suburban 
Motors, 41 A 2d 274, 23 N.JMisc. 
83. 

36. N.T —^Psaty v Fifth Ave & 
Ninety-Third St Corporation, 229 
NTS 384, 132 Misc 278, followed 
in 229 NYS 763, 132 Misc. 279 

Va—^Allen v. Burdette, 109 SB 739, 
89 WVa. 615 

37 C J p 898 note 61. 

30. Va—^Allen v Burdette, supra. 

37. US—Wolfe V. Murphy, C.CA. 
Iowa, 113 F2d 775, certiorari de¬ 
nied 61 set. 138, 311 U.S 700, 85 
LBd 454. 

38, U S —^Ma-Ka-Ta-Wah-Qua-Twa V 
Reboli, C C Iowa, 111 F. 12. 

La—dicing V. Brskins, 40 So. 844, 116 
La 480 

39, Cal.—^McCusker v. Walker, 19 P. 
382, 77 Cal. 208—Sharp v. Miller, 
57 Cal. 431 

4a Cal.—Berson v. Bwing, 23 P 
1112, 84 Cal 89. 

41. Tex —Sullivan v. O’Brien, Civ. 
App., 85 S W 2d 1106, error refused 

42. u S.—Alexander v Thompson, 
Mich, 195 F 81, 33, 116 C.C.A, S3. 

64 0.J.S-10 


Ky.—^Huggins v. Toler, 1 Bush 192. 
25 C.J. p 529 note 44. 

43. La—^De Bouchel v. Koss Const. 
Co., 149 So 496, 177 La. 841. 

44. Conn.—^Maggay v. Nikltko, 167 
A. 816, 117 Conn. 206. 

Md.—Corpus Jtizls eited la Miller v. 

Miller. 169 A. 426, 428, 165 Md. 425. 
Okl—Overton v Overton, 246 P, 1095, 
121 Okl 1—^Brown v. Brown, 230 
P. 853, 104 Okl 206. 

37 C J. p 898 notes 71, 72. 

Special statutes of limitation see 
Husband and Wife 5 684. 

Uvlng apart 

In determining whether wife’s ac¬ 
tion for alienation of affections was 
barred by limitations, fact that hus¬ 
band and wife had been living in sep¬ 
arate establishments in different 
counties and that their visits were 
only occasional was a factor to he 
considered.—Jefferson v Kenoss, 101 
P 2d 711, 38 Cal App.2d 496 

Judgment for divorce 

(1) With respect to limitations, a 
cause of action for alienation of af¬ 
fections accrues when alienation is 
finally accomplished, and alienation 
IS accomplished when a judgment for 
divorce IS entered if not before, since 
basis of action is loss of consortium 
—Harris v. Kunkel, 278 N.W. 868, 227 
Wis. 436. 

(2) Wife’s action for alienation of 
husband’s affections, instituted in Oc¬ 
tober, 1932, was held not barred by 
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limitation, where payments were con¬ 
tinued until Augrust, 1931, under 
agreement between parties made for 
purpose of effecting reconciliation, 
and husband secured his divorce in 
May, 1932.—^Baltzly v. Gruenig, 256 
N.W. 4, 127 Neb. 620. 

45. Conn—^Maggay v. Nikitko, 167 
A. 816, 117 Conn. 206 

46. Okl.—^Red Eagle v. Free, 130 P. 
2d 308, 191 Okl. 385—^McKee v. Mc¬ 
Kee, 43 P2d 1041, 172 Okl. 35— 
Overton v. Overton, 246 P. 1095,. 
121 Okl. 1. 

37 C.J. p 898 notes 65, 69. 

BEovlng Into another room 
A wife’s action against mother-in- 
law for alienation of husband’s af¬ 
fections, brought within two years 
of the time when wife was allegedly 
forced to leave the home, but mor<» 
than two years after date on which 
husband had moved into another 
room in the home without thereafter 
recognizing wife as such, was barred 
by limitations, the loss of consorti¬ 
um having occurred on the earlier 
date—^Hosford v. Hosford, 198 SB 
289, 58 OaApp 188. 

47. Cal—^Bouchard v Reed, 46 P.2d 
800, 7 Cal.App.2d 652 

48. Cal.—Jefferson v. Kenoss, 101 P 
2d 711, 38 Cal App 2d 496. 

49. Cal.—Jefferson v. Kenoss, supra 
Okl.—^Brown v. Brown,. 280 P. 859, 

104 Okl. 206. 
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in one action, and future damages give rise to no 
new cause of action and do not revive the original 
right to sue.50 Where a husband’s action for alien¬ 
ation of his wife’s affections is based on criminal 
conversation, and where it appears that one act 
of criminal conversation with defendant occurred 
within the prescriptive period, limitations run from 
the time of such act^i 

Loss of services resulting from physical injury 
of wife. Ordinarily an action by a husband for 
loss of consortium and the services of his wife in¬ 
cident to her physical injury by the tortious act of 
another accrues at, and limitations run from, the 
date of the reception of the injury, 62 and not the 
subsequent date when the extent of the injuries 
was known and expense was incurred.63 

§ 177. Negligence and Misconduct of Public 
OfiEicers 

a. In general 

b. Sheriffs and constables 

\ 

a. Xuaenocal 

A cause of action against a public officer for neg¬ 
ligence or other misconduct ordinarily runs from the 
date of the wrongful act, although under some author¬ 
ities It le deemed to run from the date of the conse¬ 
quential Injury. 

Ordinarily an action against a public officer for 
his negligence or other misconduct in ofiGice accrues 


at, and limitations run from, the date of his mis¬ 
conduct or breach of duty,®^ not the time when 
consequential damages result®® On the other hand, 
a distinction has been made between breaches of 
public duty and breaches of private duty, it bein^. 
held that in the case of public duty, although indi¬ 
rectly due to an individual, the violation gives rise 
to a right of action in favor of the individual 
against the officer only when the former sustains 
damage as a consequence thereof, and that the stat¬ 
ute runs from that time, not from the lime when 
the duty is wolated.®® It has been held, however, 
that, where public officers make an illegal issue of 
municipal bonds which come into the hands of bona 
fide holders, the cause of action against the officers 
to recover consequential damages accrues when 
the bonds are transferred to such holders, and the 
statute runs from that time.®^ 

As a rule a cause of action against a public offi¬ 
cer for failure to pay over money accrues at, and 
limitations run from, the date on which he was un¬ 
der a duty to pay or account,®® which, in the case of 
suit by a public body against one of its officials, 
will generally be at the expiration of his term of 
office®® or at the close of the fiscal year,®® or limi¬ 
tations may run from the time when the govern¬ 
mental body discovered or should have discovered 
the default or shortage,®^ as from the date of the 
officer’s report®^ or formal settlement.®® 


50. Neb.—Von Dom v. Rubin, 177 N. 
W. 653, 104 Neb. 466, 

87 C.J p 898 note 70. 

51. Ky.—Justice v. Joatlce, 176 S. 
W.2d 21, 295 Ey. 610. 

52. Ey.—Carter v. Harlan Hospital 
Ass’n, 97 S.W.2d 9, 266 Ey. 462. 

Ohio.—Cincinnati Street Ry. Co. v. 
Whitehead, 176 N.B. 688 , 89 Ohio 
APP. Bl- 

,< 53 . Ohio.—Cincinnati Street Ry. Co. 
V. Whitehead, supra. 

- 5 ^ Iowa.—^Bale v. Rook, 273 N*W. 

902, 223 Iowa 345, 111 A.Li.R. 1062. 
‘^1 C.J. P 1898 note 74. 

Ipwa—Lenehan v. Hralnage Diat. No. 
71 qf Sac County, I258 N.W. 91, 
1219 Iowa 294—Perley ▼. Heath, 208 
N.W. 721, 201 Iowa 1163. 

Jturtics of the peace 
.Ohio.—^Liathrop v. Snellbaker, 6 Ohio 
St. 276. 

86 ,C.J. p 476 note 8 [a]. 

1 55. 'Iowa.—^Bale v. Rook, 278 N.W. 

902, 223 Iowa 845, 111 A.L.R 1062. 
87 C 4 J. P 899 note 75 
Neglect 05 duty arising from con¬ 
tract .generally see supra 6 161. 

^55. polo,r-People, to TTse of Federal 


rand Bank of Wichita, Wichita^ 
Ean., ▼. Ginn, 106 P.2d 479, 106 
Colo. 417. 

87 C.J. p 899 notes 77, 78. 

57. N.T.—Ontario v. Hill, 33 Hun 
'260, affirmed 1 N.B 2d 887, 99 N.Y. 
824, and followed In Mitchell v. 
Strough, 3'6 Bftin 83—Venice v. 
Breed, 65 Barb. 697, 1 Thomps. & 
C. 180. 

56. Ark.—^Baker ▼. Allen, 164 SW. 
2d 1004, 204 Ark. 818—State, for 
Use and Benefit of Garland Coun¬ 
ty V. Jones, 131 S.W.-2d 612, 198 
Ark. 756—^Fidelity & Casualty Co. 
of New York ▼. State, for Use of 
Columbia County, 126 S.W.2d 293, 
197 Ark. 1027. 

Ohio.—State ex rel. McLeary v. Hil- 
ty, 38 N.B2d ;98, 139 Ohio St. 39. 

Tenn.—State ▼. Alexander, 17 S.W.2d 
17. 169 Tenn. 176. 

Tex.—Eastland v. ECazel, Clv.App., 
288 SW. 518. 

Wash.—Pierce County v. Newman, 
178 P.2d 127. 

59. Ark.—^Locust Creek Drainage 
Dlst. No ‘2, Greene County, v. Seay, 
181 S.W2d 835, 190 Ark. 739. 

Tenn—State v. Abernathy, 17 S.W. 
2d 17, 159 Tenn 175. 
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Wash—^Pierce County t. Newman, 
173 P 2d 127. 

eo. Tex.—^Franklin County ▼. Tittle, 
ClY.App., 189 S.W.2d 773, error re¬ 
fused—^Eastland County v. Hasel, 
Civ.App., 288 S.W. 618—^Bitter v. 
Bexar County, Civ.App., 266 S.W. 
2|24, reversed on other grounds, 
ComApp., 11 S.W.2d 163. 

61. US.—^Maryland Casualty Co. v 
Eansas City, C.C.A.H 0 ., 128 F2d 
998. 

62. Tex—^Franklin County v. Tittle, 
Clv.App, 189 S.W.2d 778, error re- 
J^sed. 

Tax ooUeetpr 

Tex.—^Megarity v. Navarro County, 
O 1 V.APP, 297 S.W. 864. 

63. Ark.—^Fidelity & Casualty Co. of 
New York v. State, for Use of Co¬ 
lumbia County, 126 S.W.2d 293, 197 
Ark. 1027. 

Approval of settdement 
Right of action to surcharge set¬ 
tlement of county treasurer for acci¬ 
dent, fraud, or mistake accrues on 
approval of settlement by county 
court, unless fraud was secretly per¬ 
petrated in procuring settlement.— 
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Notaries. It has been held that the statutory pe¬ 
riod commences to run from the date of the ■wrong¬ 
ful act of a notary,®^ although there is also author¬ 
ity to the effect that limitations run from the date 
when damages accrue.®® 

b. Sheriffs and Constables 

(1) In general 

(2) Defaults in respect of process 

(3) Defaults in respect of custody of 

property 

(4) Failure to pay over money 

(5) Wrongful seizure or sale 

(1) In General 

Ordinarily an action against a sheriff or constable 
for misfeasance or nonfeasance In office accrues at, and 
limitations run from, the date of his wrongful act or 
omission. 

In an action against a sheriff or constable on a 
liability incurred by reason of his wrongful act or 
omission in his official capacity, ordinarily the ac¬ 
tion accrues at, and limitations run from, the time 
of sudi malfeasance or nonfeasance,®® and it is 
immaterial that the extent of damages occasioned 
by the tort of such officer cannot be determined at 
the time of the breach of official duty.®^ 

Defaults as to taking or keeping bond or security. 
The right of action against a sheriff for taking in¬ 
sufficient bail commences on the sheriffs return of 
non est inventus on the execution against the prin¬ 
cipal.®® Where a sheriff illegally surrenders cash 
bail, plaintiff’s cause of action against him is not 
complete, and the statute of limitations does not 
begin to run, until plaintiff has recovered judg¬ 
ment in the original action.®® The cause of action 
of defendant in replevin against the sheriff for 
serving the writ without taking a sufficient bond 
accrues when the writ is served and, where a 


sheriff returns property to defendant in claim and 
delivery proceedings without taking such a bond as 
the statute requires, plaintiffs cause of action ac¬ 
crues at once.^1 Where in replevin a bond in prop¬ 
er form, but with an insolvent or insufficient sure¬ 
ty, is taken, a right of action against the officer 
executing the writ does not accrue until there is 
a breach of the conditions of the bond,^® or until 
a judgment has been rendered as will charge the 
bond,^® or until the liability of the surety thereon 
has accrued and an execution against him has been 
returned tmsatisfied.^^ 

Failure to execute deed. In a jurisdiction where¬ 
in the purchaser at a sheriffs sale under execu¬ 
tion, who pays the amount of his bid, is entitled to 
his deed, or an immediate return of his money if 
for any reason a deed cannot be made, his claim 
against the sheriff in respect thereof accrues at that 
time.7B 

Action between sheriff and deputy. A sheriffs 
right of action against his deputy for a default of 
the latter subjecting the sheriff to liability accrues 
at the time when the sheriffs liability becomes 
fixed,7® and, except in some jurisdictions,^7 not 
when such liability is discharged by payment^® 
Where a deputy is, by the terms of his employment, 
to receive as compensation a stipulated share of 
the emoluments of the sheriffs office, the statute 
does not begin to run on his claim against the sher¬ 
iff for such compensation until the relation between 
the parties comes to an end.*^® 

(2) Defaults in Respect of Process 

Whether a cause of action against a sheriff or 
constable for defaults In respect of the execution or 
return of process accrues at, and limitations run from, 
the time of the default or from the time of resultant 
actual injury may depend on the nature of the default 
Involved, but the rules are not uniform In all respects 
In the several Jurisdictions. 


Sims V. Craig, 286 S.W. 867. 171 Ark 
492. 

Actual date of 

Ark.—^McCoy v. State, for Use of 
Greene County. 79 S.W.2d 94, 190 
Ark. 297. 

M. Ala.—Governor v. Gordon. 15 
Ala. 72. 

46 C.J. p 6'28 note 48. 

65. La.—Thomas v. Whlttingrton. 58 
So. 860, 127 La. 551. 

87 O.J. p 899 notes 77 [a], 78 [c]. 

66 . Cal—Medley v. Hill, 285 P. 891, 
104 Cal.App 309. 

Or—^Industrial Chrome Plating- Co. 
V. North. 158 P.2d 835, 175 Or. 
851, 156 A LR. 250. 

67. Or.—Industrial Chrome Plating: 
Co. V. North, supra. 


60. Mass.—West v. Rice, 9 Mete.. 
664. 

67 C J. p 947 note 83. 

69. N.T.—Tiffany v. Harvey, 143 N. 
Y.S 31. 158 App.Div 159, reversed 
on other grounds 110 N.B. 624, 216 
N.T. 300. 

TO. Me.—Garlln v. Strickland, 27 Me. 
448. 

57 C J. p 947 note 35. 

71. N.C.—Hughes V. Newsom, 86 N. 
a 424. 

72. Mass—^Parker v. Young, 75 N. 
E. 98, 188 Mass 600. 

73. Ga.—Hartford Accident & In¬ 
demnity Co V. Young, 151 S.E. 680, 
40 Ga.App. 843. 
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74b Ga.—Hartford Accident & In¬ 
demnity Co. V. Young, supra. 

75- Mo—State v. Spencer, 80 Mo 
App. 407. 

76- Tenn.—^Atkins v. Scarborough, 9 
Humphr. 517. 

57 C.J. p 948 note 42. 

77. W.Va.—Adkins v. Wry, 18 S.B. 
737, 38 W.Va. 649. 

57 C.J. p 948 note 43. 

78. Tenn.—^Atkins v. Scarborough, 9 
Humphr. 617 

57 O.J. p 948 note 44. 

79. WVa.—^Rowan v.. Chenowlth, 38 
S E <544, 49 W.Va. 287, 87 Am.S.R. 
796. 
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In the case of the failure of the sheriff or con¬ 
stable to serve or levy a timely execution of final 
process, the cause of action accrues, and limita¬ 
tions begin to run, when the default of the officer 
occurs.^0 There is authority which holds that the 
right of action of the party in whose behalf mesne 
process was issued against a sheriff for negligence 
in the execution of such process does not accrue, 
and the statute of limitations does not begin to run, 
until the time when actual injury is suffered in con¬ 
sequence of such negligence,*! such as at the time 
when the execution on the judgment is returned 
unsatisfied;** but there is also authority for the 
view that in such case the cause of action accrues, 
and the statute commences to run, at the time of 
the return of the writ,** Where an execution is 
apparently satisfied but the levy is defective so that 
title to the property levied on does not pass, the 
cause of action accrues at the time of the levy,*^ 
and not at the time of an eviction by the judgment 
debtor,** 

The cause of action against an officer for failure 
to return process accrues immediately on the expira¬ 
tion of the time allowed for making the return.** 
The cause of action of plaintiff against a sheriff 
for a false return of final process**^ or an insuffi¬ 
cient return of an original writ** accrues at the 
time when the return is made; but where a sheriff 
falsely returns that he has served defendant in a 
suit, and on such false return judgment by default 
is rendered against him, the sheriff is guilty of fraud 
against defendant which prevents the statute of 
limitations from beginning to run against an ac¬ 
tion by such defendant against the sheriff from the 
time of the return,** 

(3) Defaults in Respect of Custody of Prop¬ 
erty 

The cause of action for failure to keep attached 
property has been held to accrue Immediately on the 


return of the execution unsatisfied, or at the expiration 
of the period after Judgment during which an attach, 
ment lien continues. 

Where attached property is not forthcoming to 
satisfy an execution issued in the attachment suit, 
the cause of action for failure to keep it accrues 
immediately on the return of the execution unsatis¬ 
fied** or at the expiration of the period after judg¬ 
ment during which an attachment lien continues.*! 
It has also been held, however, that the cause of 
action against a sheriff for damages occasioned by 
his unauthorized release of attached property, pend¬ 
ing the trial of the attachment proceedings, ac¬ 
crues at the date of the judgment in the attach¬ 
ment suit,** and not at the time of the release.** 

The cause of action of defendant in attachment 
against the sheriff for failure to protect the at¬ 
tached goods from injury accrues at, and the stat¬ 
ute of limitations begins to run from, the time when 
the attachment is dissolved.** 

(4) Failure to Pay Over Money 

Generally a cause of action against a sheriff or 
constable for failure to pay over money received in 
his official capacity arises at, and limitations run from, 
the time at which he was under a duty to make the 
payment. 

Ordinarily a cause of action against a sheriff 
or constable for failure to pay over money arises 
at, and limitations run from, the time when he is 
under a legal duty to make such payment.** An 
attachment creditor’s cause of action against a 
sheriff for the proceeds of a sale of the attached 
property does not accrue until final judgment in 
the attachment suit,** 

Money collected on execution. As to the time 
when the liability of the sheriff attaches for neg¬ 
lect to account for moneys collected on execution 
and a consequent right of action accrues against 
him the decisions of the courts of the different 
states are variant,**^ it having been held that such 
liability accrues when payment is demanded and not 


Sa Conn.—Smith v. Yale, 60 Conn. 
526. 

81 . Colo.—People v, Cramer, 26 P. 
802, 15 Colo. 155. 

Conn,—Hartford County Bank v. Wa¬ 
terman, 26 Conn. 324. 

82. Conn.—Welles v. Russell, 83 
Conn. 193. 

83. Me.—^Betts v. Norris, 21 Ma 314, 
38 AmD. 264. 

84. Vt.—^Hall ▼. Tomlinson, 6 Vt. 
228 

85. Vt.—^Btell V Tomlinson, supra, 

86 . Vt—Johnson v. Beattie, 98 A. 
250, 88 Vt. 512, L.B.A.1915D 1168. 

57 C.J. p 948 note 38 


87. La —^Balfour v. Browder, 6 
Mart,NS.. 708 

88 . Mass.—^Miller ▼. Adams, 16 
Mass 456. 

89. Mo.—Foley v Jones, 52 Mo. 64. 

90. Conn—Welles v. Russell, 38 
Conn. 193. 

91. Me.—Lambard y. Fowler, 2i5 Me. 
308. 

98. Mo.—^Lesem y. Neal, 53 Mo 412 

93. Mo.—^Lesem y. Neal, supra. 

94. Me—Bailey y. Hall. 16 Me. 408. 
96p Idaho—Sullivan y. Mabey, 264 

P. 238, 45 Idaho 595. 

N.J—^Morgan v. Van Meter, 31 A.2d 
767, 130 N J.Law 78. 
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Duty azlBlnfir on court order approy- 
Iner settlemeut 

Action, filed more than live years 
after sherifC's predecessor turned 
over tax books, to surcharire sherilTs 
settlement with taxes collected for 
year before he received books was 
held not barred by limitations, right 
of action accruing on entry of fiscal 
court's order approving settlement.— 
Knox County v Lewis* Adm’r, 69 8. 
W 2d 1000, 258 Ky 652. 

96. Idaho—Sullivan y. Mabey, 264 
P. 233, 45 Idaho 595. 

57 C.J. p 947 note 22. 

97. Variance discussed 

Mo.—State y. Minor, 44 Mo. 873. 
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before,®* when the money is received,®® when the 
writ is returnable,! and when the fact of collection 
is made to appear by a return of the writ satisfied 
in whole or in part.® If there are conflicting claims, 
the statute does not begin to run until such claims 
are determined.® Where an action by the execu¬ 
tion defendant is based on an express promise to 
pay back an excessive collection, the statute runs 
from the time when such promise was made.^ 

Proceeds of foreclosure sale. As against the 
daim of plaintiff in foreclosure against the sheriff 
for money received on the sale of the mortgaged 
premises the statute does not begin to run until 
the sheriff’s deed is delivered and the sale perfect¬ 
ed.® 

Proceeds of partition sale. Where money is re¬ 
ceived by a sheriff on a sale of land in partition, 
and there is no fraud or concealment, the statute of 
limitation begins to run against an action therefor 
from the time it is his duty on demand to pay it 
over.® 

Money received in condemnation proceedings, A 
landowner’s right of action against a sheriff for 
money received from a railroad company in con¬ 
demnation proceedings accrues immediately on the 
expiration of the time allowed by statute for taking 


an appeal from the assessment.^ 

Effect of reelection of sheriff. Where a sheriff 
having money in his oflicial custody is reelected, this 
does not arrest the operation of the statute of lim¬ 
itations so as to make it begin to run anew from 
the commencement of his new term.® 

(5) Wrongful Seizure or Sale 
A cause of action against a sheriff or constable for 
wrongful seizure or sale of property accrues at, and 
limitations run from, the time of such seizure or sale. 

A cause of action against a shenff or constable 
for wrongful seizure of property accrues at, and 
limitations run from, the time of such seizure,® 
even though the extent of damage is then un¬ 
known,!® and not from the date of an untimely re¬ 
turn.!! The cause of action against a sheriff for 
an illegal sale of a homestead under an execution 
accrues when the sale is made;!® and the time of 
sale also fixes the accrual of a mortgagee’s cause 
of action for selling the mortgaged chattels under 
process against the mortgagor.!® A cause of action 
for failure to give due notice of a sale of land, 
which failure causes plaintiiFs title as purchaser to 
be defective, accrues at, and limitations begin to 
run against plaintiff not later than, the time when 
the certificate of title is issued.!^ 


4. Tbusts 


§ 178. General Rule 

The statute of limitations will not begin to run In 
favor of the trustee of a direct, express, and continuing 
trust until the trust terminates, or there has been a 
repudiation by the trustee and an assertion of an ad¬ 
verse claim, and that fact made known to the cestui 
que trust. 

It is the general rule, discussed supra § 19 a, that 


in the case of a direct, express, and continuing 
trust the statute of limitations does not run between 
the trustee and the cestui que trust as long as the 
trust subsists. Thus the statute of limitations will 
not begin to run in favor of the trustee until the 
trust terminates, as by its own limitation or by set¬ 
tlement of the parties,!® or until there has been a 


aa Mass.—Weston v. Ames, 10 
Mete 244 

S.C—^Wright V. Hamilton, 18 S.C,L, 
51. 21 Am D 613. 

89. Oa—Thompson v. Central Bank. 
9 Ga. 413 

1. Me—Williams College v. Balch, 
9 Me. 74. 

8 . Ala —Governor v Stonum. 11 Ala. 
679. 

57 C.J. p 947 note 27. 
a. Mo.—State v. O’NeiU, 90 S-W. 410, 
114 Mo.App 611. 

67 C.J. p 947 note 28. 

4L N C —Tarkinton v. Hassell, 27 N. 
C, 359. 

a. N.J.—^Morgan v. Van Meter, 31 A. 

2d 767, 130 N.J.L.aw 78. 

N.T.—^Van Nest v. Lott. 16 Abh.Pr. 
130. 

a Ohio—Townsend v. Bichelberger, 
88 N.B. 207. 51 Ohio St. 213. 

17 C.J. p 947 note 31. 


7. Iowa.—^Lower v. Miller, 28 N.W. 
897. 66 Iowa 408. 

a Iowa—^Lower v. Miller, supra. 

9. Or.—^Industrial Chrome Plating 
Co. V. North. 153 P2d 835, 175 Or. 
351, 156 A.L.R. 250. 

Not a oontlxLoiag tort 
Where property wrongfully seized 
by constable was stored and consta¬ 
ble did nothing further about it, the 
cause of action against constable 
and sureties was then complete, and 
the accrual of the cause of action 
could not be postponed on any the¬ 
ory of a continuing tort.—^Industrial 
Chrome Plating Co. v. North, supra. 

10 . Or.—^Industrial Chrome Plating 
Co. V. North, supra. 

IL Or.—^Industrial Chrome Plating 
Co. V. North, supra. 

18. N.C.—State V, Barefoot, 10 S.B. 
170, 104 N.a 224. 

149 


13. Minn.—Adams v. Overboe, 117 
NW. 496, 105 Minn. 295. 

14. Cal.—Medley v. Hill, .295 P. 891, 
104 Cal.App. 309. 

15. US.—Mayfield v. First Nat 
Bank of Chattanooga, Tenn, C.O A. 
Tenn., 137 P 2d 1018. 

Ark—Spngg V Wilmans, 165 SW.2d 
69, 204 Ark 863. 

Cal—Knapp v. Knapp, 100 P2d 759, 
15 Cal 2d 237—^Eggert v. Pacific 
States Savings & Loan Co., 136 p. 
2 d 822, 57 Cal.App.2d 239. 

Colo.—Town of Haxtun v. Wangnild, 
127 P.2d 82i8, 109 Colo 518—School 
Hist No. 98 of Adams County v. 
Pomponi, 247 P 1056, 79 Colo 658. 
Ga—Allen v. Allen, 31 S,B.2d 483, 
198 Ga. 269. 

N.T—McCaw v. McCaw, 47 N.T.S,2d 
950, 182 Misc. 910, affirmed 50 N.T. 
S 2d 766, 268 App Div. 866. 

N C.—^Teachey v. Gurley, 199 S.EL 
88 , 214 N.a 288. 
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repudiation of the trust by the trustee and an as- i made known to the cestui que trust,or at least 
sertion of an adverse claim by him, and that fact | until the owner of the property has knowledge of 


Ohio.—Squire ▼. Guardian Trust Oo., 
Ajpp.. 72 N.B.2d 137. 

SC.—^Ba^ell v Hinton, 32 SEI.2d 
147, 205 S a 877—Nesbitt v. Clark, 
197 S.B 382, 187 SC 366. 

Wash—Corpus juris dted la Tucker 

V Brown, 160 P.2d 604, 623, 20 
Wash.2d 740—Tucker v. Brown, 92 
P 2d 221, 199 Wash. 820. 

37 C.J. p 903 note 21, p 923 note 22. 

16. n.S.—^Manufacturer’s Trust Co. 
V. Kelby, CC.AN.T, 125 F2d OdO 
—^Hidalgro County v. Jackson, C.O. 
A.Tez., 119 F,2d 1(18—General Pe¬ 
troleum Corporation of California 
V. Dougherty, G.C.A.Cal, 117 F2d 
529—Williams v. Williams, CCA. 
Ill., 61 F2d 257, certiorari denied 
53 S.Ct. 404, 288 VS 612, 77 DEd. 
986—^Federal Land Value Ins. Co. 
V. Taylor, C.C.ACal, 66 F2d 351— 
Walrath v Roberts, D.C.Cal., 12 F. 
>2d 443—^In re Prudence Bonds 
Corp, DC.N.T., 67 F.Supp 839, af¬ 
firmed in part and modified on 
other grounds In part, President 
and Directors of Manhattan Co v. 
Helby, 147 Fi2d 465, certiorari de¬ 
nied 66 S.Ct 916, two cases, 324 U. 
S. 666, 89 LEd. 1422. 

Ala.—^Benners v. First Nat. Bank of 
Birmingham, *22 So.2d 436, 247 Ala. 
74. 

Ark.—Spiigg V. Wilmans, 16i5 S.W. 
2d 69, 204 Ark. 863—^Board of Ed¬ 
ucation of Ouachita County v. Mor¬ 
gan, 34 S.W.2d 1068, 182 Ark. 1110. 
Cal.—^Berniker v. Berniker, 182 P 2d 
667—Wilkerson v. Seib, 127 P.2d 

904, 20 Cal 2d 6)56—^Leviston v. 
Tonningsen, i299 P. 724, 212 Cal. 
656—^In re Clary’s Estate, 264 P. 
242, 203 Cal 336—^England v. Win¬ 
slow, 237 P. 642, 196 Cal 260— 
Elsenmenger v. Elsenmenger, 189 
P2d 63, 69 CalApp2d 636—Trues- 
dall V. Lewis, 116 P.2d 218, 46 Cal 
App 2d 718—^Heaston & Glimpse v. 
West American Oil Co., Ill P.2d 

905, 44 Cal.App2d 107—Robertson 

V Summeril, 102 P2d 347, 89 Cal. 
Appi2d 62—Ollnda Irrigated Lands 
Co. V. Tank, 80 P.2d 170, 27 Cal. 
App 2d 66—^Barritt v. Barrltt, 28 P. 
2d 64, 132 CalJlpp. 688—Coast 
Counties Real Estate ds Investment 
Co. V. Monterey County Water 
Works, 274 P. 416, 96 Cal App. 269 
—^Thomson v. Thomson, 264 P. 644, 
81 Cal.App 678—Cole v. Manning, 
248 P. 106>5. 79 Cal.App. 65—Noble 
V. Noble, 239 P. 61, 73 CalJlpp. 604 

Colo—Vandewiele v. Vandewiele, 186 
P2d 623, 110 Colo. 656—Town of 
Haxtun v. Wangnild, 127 P.2d 328, 
109 Colo. 618—School Dist. No. 98 
of Adams County v. Pompom, 247 
P. 1066, 79 Colo. 668—Heuschkel v, 
Wagner, 239 P. 873, 78 Colo. 61. 
Ela.—Smith v. Reddish, 161 So. 273, 


118 Fla 20—Walker v Landress, 
149 So. 545, 111 Fla 356 
Ga.—Allen v. Allen, 27 S.E.2d 679, 
196 Ga 736—^Murphy v. Johnston, 8 
S E 2d 23, 190 Ga 23. 

Idaho—Shepherd v. Doueran, 76 P. 

2d 442, &8 Idaho 548. 

Ill.-^ones V. Katz, 69 N.E2d 537, 
326 Ill-App 66. 

Iowa—Howes v. Sutton, 268 N.W. 
164, 221 Iowa 1326—In re Hell- 
man’s Estate, 266 N.W. 36, 2i21 
Iowa 652—HofCman v. Hoffman, 219 
N.W. 811, 206 Iowa 1194. 

Kan.—Allbert v. Allbert, 88 P.2d 796, 
148 Kan. 627—^Flitch v. Boyle, 78 
P 2d 9, 147 Kan. 600. 

Mass.—Akin v. Warner, 63 NE2d 
666, 318 Mass 669—Stuck v. 

Schumm, 194 N.E. 895, 290 Mass. 
169—^Lowell V. Hudson, 168 N.E. 
87, 268 Meuss. 674—Bacon v. Bacon, 
166 N.E. 485, 266 Mass 462—Jame¬ 
son V. Hayes, 145 NE. 467, 250 
Mass. 302. 

Mo.—^Little V. Mettee, 98 S.W.2d 1000, 
888 Mo. 12i23—^Mann v. Bank of 
Greenfield, 20 S.W.2d 602, 823 Mo. 
1000—St. Louis Union Trust Co. v. 
Hunt, App., 169 S.W.2d 433—Cun¬ 
ningham V. Kinnerk, 74 S.W.2d 
1107, 230 MO.APP. 749. 

Mont—State ex rel. Central Auxilia¬ 
ry Corporation v. Rorabeck, 108 P. 
2d 601, 111 Mont 320—^Davidson v. 
Stagg, 22 P.2d 152, 94 Mont 272— 
First State Bank of Phllipsburg v. 
Musslgbrod, >271 P. 695, 83 Mont 
68 . 

Neb.—Havelock Nat Bank v. North- 
port Irr. Dlst, -298 N.W 696, 139 
Neb. 747—Bratt v. Wlshart, 887 
N.W. 769, 186 Neb. 899—Wlndle v. 
Kelly, 2'80 N.W. 445, 135 Neb. 148— 
Burton v. Defenbaugh, 273 N.W. 
489, 132 Neb. 861. 

Nev—Garaventa v. Gardella, 169, P. 
Bd 640. 

N.Y—^Bankers Trust Co. v. Dennis, 
10 N.T.S.2d 710, 266 AppDlv. 496, 
affirmed 25 NE2d 981, 282 N.Y. 636 
—^In re WaJls’ Guardianship, 38 N. 
TS.Sd 879, 179 Misc. 924—Brun- 
dige V. Bradley, 61 N.Y.S.2d 830, 
affirmed 61 N.Y.S.2d 636, 268 App. 
Div 952, reversed on other grounds 
62 N.E.2d 885, 294 N.Y. 346. 

N.C.—Teachey v. Gurley, 199 S.B. 83, 
214 NC. 288. 

Ohio.—Central Nat Bank, Savings & 
Trust Co, V. Gilchrist, 164 N.E. 811, 
28 Ohio App. 87—^Yoss v. Markley, 
Com PL, 68 N.E.2d 899. 

Okl—Dillon V. Helm, 163 P.2d 539, 
196 Okl. 140. 

Pa.—^Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v. 
Ninth Bank & Trust Co., 168 A. 
261, 306 Pa. 148—McGrann v. Al¬ 
len. 140 A. 652, 291 Pa 574—Corpus 
juris cited m In re Shelley's Es- 
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tate, 1S4 A 46i8, 471, 287 Pa. 106, 
modification refused 135 A. 740, 
288 Pa. 11—^In re Account of Law¬ 
rence Savings & Trust Co., Orph., 
86 PittsbLeg.J. 869. 

Tex.—Old Nat Life Ins Co. v. Jeru¬ 
salem Lodge No. 67, Free & Accept¬ 
ed Masons, Civ App, 192 SW.2d 
921, refused no reversible error— 
Slay V. Mary Couts Burnett Trust, 
Civ.App., 180 S.W.2d 480, afiOlrmed 
in part and reversed on other 
grounds m part 187 SW.2d 877, 
143 Tex. 621—^Eaton v. Husted, Civ. 
App, 163 S.W.2d 439, affirmed 172 
SW.2d 498, 141 Tex. 349—Collins 
V. Griffith, Civ App . 125 S.W.2d 419, 
error refused—^Tieman v. Dyer, 
Civ.App, 114 S W.2d 669—Ashbrook 
▼. Hammer, Civ.App., 106 SW.2a 
776—Grennan v. Forgeron, Civ. 
App., 101 S.W.2d 885, error dis¬ 
missed—.^tna Casualty & Surety 
Co. V. State for Use and Benefit of 
City of Dallas. Civ.App, 86 S W 2d 
826, error dismissed—^Murphy v. 
Johnson, Civ.App, 64 S.W.2d 158, 
error dismissed—Costley v. Gracy, 
Civ.App, 52 SW.2d 920—^Tomaha- 
gen V. Barber, Civ App, 29 S.W.2d 
438—Spangler v, Spangler, Civ. 
App., 26 S.W.2d 463, modified on 
other grounds. Com App., 41 S.W.2d 
60—^Bagley v. Pollock, Civ.App., 19 
S.W.2d 193—^Burch v. McMillln, 
Civ.App, 15 S.W.2d 86. 

Utah.—Hatch ▼. Hatch, 148 P. 1096, 
46 Utah 116. 

Va.—^Broaddus v. Gresham, 26 S E 2d 
88, 181 Va. 726. 

Vt.—^E. W. Bailey & Co. v Groton 
Mfg. Co., 34 A.2d 178, 113 Vt 309— 
Baldwin v. Taplln, 34 A.2d 117, 
113 Vt 291. 

Wash.—Tucker v. Brown, 92 P.2d 221. 
199 Wash. 320—^Davies v Metro¬ 
politan Life Ins. Co., 63 P.2d 529, 
1189 Wash. 138. 

W.Va.—Crawford v. Gaplinger, 168 S, 
E. 717, 110 W.Va. 498. 

Wis.—^In re Mead’s Estate, 277 N.W. 
694, 2i27 Wls. 811, rehearing denied 
279 N.W. 18, 227 WiS. 811, 116 A.L. 
R. 1127. 

Wyo.—Tlbbals w. Keys, 281 P. 190, 40 
Wyo. 624. 

37 C J. p 903 note 22. 

Adverse possession of trust property 
see Adverse Possession 5S 6 a, 109, 
124, and the C.J.S. title Trusts IS 
182-184, also 65 G.J. p '631 note 46 
^p 536 note 78. 

Limitations as to: 

Creditors’ suits see Creditors’ Suits 
9 62. 

Suits: 

Against executors and adminis¬ 
trators to recover legacies and 
distributive shares see Execu¬ 
tors and Administrators I 783. 
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the trustee's intention to repudiate the trust^^ This 
proposition is well established by all the numerous 
cases in which the question has arisen, and there 
is no conflict of authority on the subject^S 

The application to trusts of statutes of limitation 
specifically relating thereto, or of the doctrine of 
laches, is considered in the CJ.S. title Trusts § 456, 
also 37 C.J. p 90S note 24, p 923 note 32, p 926 note 
62, and 65 CJ. p 1023 note 40-p 1029 note 18. Gen¬ 
eral statutes of limitation applicable to equitable ac¬ 
tions relating to trusts are considered supra § 93. 

§ 179. What Trusts Not Affected by Statute 

a. In general 

b. Resulting trusts 

c. Implied or constructive trusts 

d. Particular transactions or relation¬ 

ships 

a. In G^eral 

As a general rule the only eUsa of trusts not af-> 
footed by the statute of limitations Is composed of those 
technical and continuing trusts which are not cognizable 
at law, but which fall within the proper, peculiar, and 
exclusive Jurisdiction of courts of equity. 


In determining what trusts are exempt from the 
statute of limitations until there has been a ter¬ 
mination or repudiation, in accordance with the 
general rule stated supra § 178, the term “trust” is 
not to be given its general or popular meaning, but 
must be construed according to its technical sig¬ 
nification so as not to include anything but actual 
trusts.^® Subject to certain qualifications and ex¬ 
ceptions,^® as in the case of resulting trusts, consid¬ 
ered infra subdivision b of this section, and certain 
constructive or implied trusts, considered infra sub¬ 
division c (2) of this section, the general rule ap¬ 
plies only to those trusts which have been variously 
described as express or direct,^! or continuing,^* or 
voluntary** trusts. 

Moreover it is not every case of direct and ex¬ 
press trust arising between trustee and cestui que 
trust that is exempt from the operation of the stat¬ 
ute.*^ The only class of trusts not affected by the 
statute is composed of those technical and continu¬ 
ing trusts which are not cogni 2 able at law, but 
which fall within the proper, peculiar, and exclu¬ 
sive jurisdiction of courts of equity.** Therefore, 
whenever there is an adequate, concurrent remedy 


Z^lmltations as to:—Cont’d 
Suits:—Cont'd 

To enforce payment of legacies 
charged on land devised see 
the O.J.S. title Wills 8 1S08, 
also 69 C.J. p 1209 notes 86-98. 
'Testamentary trusts to pay debts 
and effect of such trusts on oper¬ 
ation of statute as to creditors 
>of testator see the C.J.S. title 
Wills 8 1328, also 69 C.J. p 1238 
note 70-p 1239 note 87. 
iTo diligence required 
With respect to bar of limitations 
statute, no diligence la required of 
cestui until repudiation of trust.— 
Tucker v. Brown, 150 F.2d 604, 20 
Wash.2d 740. 

17. Cal.—Wilkerson v. Seib, 127 P.2d 
904, 20 Cal 2d 666—Truesdail v. 
Lewis, 115 P.2d 218, 45 Cal.App 2d 
718. 

18. Ark.—Sprigg v. Wilmans, 165 S. 
W.2d 69. 264 Ark 863. 

Cal—^In re Clary's Estate, 264 P. 

242. 203 Cal. 335. 

37 C. j. p 905 note 28. 

19. IJ.S.—-Hidalgo County v. Jack- 
son, C.C.A.Tex., 119 P2d 10«. 

Cal.—CCzpuB dtixis dted In Jackson 
V. Lacy. 160 PM2d 313, 317, 37 Cal 
App.2d £31. 

Ill.—Boal V. City of Chicago, 71 N. 

E.2d 908, 330 lllAiPP. 614. 

Tenn.—Jayson w Dobbs, 290 S.W. 

402, 1'54 Tenn. 602. 

37 C.J. p 905 note 26. 

What constitutes >trust generally see 
the C.J.S. title Trusts 8 2, also 
65 C.J. p 212 note 1-p 214 note 29 


80. Ga.—Wallace ▼. Mize, 112 S.E. 
724. 153 Ga. 374. 

81. ir.S —^Mattison-Greenlee Service 
Corporation v. Culhane, C.CJLI11, 
103 F.2d 608. 

Idaho.—^Brasch v. Brasch, 47 P.2d 
676, 56 Idaho 777. 

Ill.—Village of Dolton v. Harms, 63 
N.E,2d 786, 327 DLApp. 107. 

Md.—Bidgely v. Pfingstag, 50 A.2d 
578. 

Mo —Howard County v. Moniteau 
County, 78 S.W.2d 96, 386 Mo. 296 
Neb.—Bend v. Marsh, 18 N.W.2d 106. 
146 Neb 780—Department of Bank¬ 
ing V. McMullen, 278 N.W. 651, 134 
Neb. 338. 

Tex.—McDonald v. Ayres, ClvA.pp., 
269 S.W. 1103. 

Wis.—Glebke v. Wisconsin Valley 
Trust Co., 267 N.W. 620, 216 Wis 
530. 

'^Express trusts, to which the stat¬ 
utes of limitation do not apply, have 
been limited to those created hy the 
direct and positive acts of the par¬ 
ties hy some writing, or deed or will, 
and to trusts growing out of the re¬ 
lations of a legal personal represent¬ 
ative to legatees or distributees.”— 
Jackson v. Dobbs, 290 S.W. 402, 405, 
154 Tenn. 602 

88. Idaho.—Brasch v. Brasch, 47 P. 
2d 676, 65 Idaho 777. 

Xn order to constitute a oontlnuliig 
trust against which the statute of 
limitations will not run, it must be a 
direct trust of the kind belonging ex- 
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cluslvely to the Jurisdiction of a 
court of equity.—-Allen v. Deardoff, 
14 Ohio App. 16. 

83. Idaho.—^Brasch v. Brasch, 47 P 
2d 676, 55 Idaho 777. 

Partieiaar trust hdd voluntary 
Cal.—Steiner v. Amsel, 112 P.2d 685, 
18 Cal.2d 48. 

84i Ky.—Wren v. Wren, 104 S.W 
737, 126 Hy. 704, 31 Hy.!*. 1096 
37 C.J. p 906 note 80. 

85. TJ.S.—Eeim v. O’Brien, D.C.Pa., 
46 F.Supp. 729. 

Del.—^Bovay v. H. M. Byllesby & Co, 
88 A2d 808. 

Ill—Village of Dolton v. Harms, 6:< 
N.E2d 785, 327 IllApp. 107. 

Ean—^Bell v. Bank of Whitewater, 
78 P2d 1059, 146 Kan. 901. 

Ky.—Cox V. Simmerman, 48 S.W.2d 
1078, 243 Ky. 474. 

Neh —^Department of Banking v. Mc¬ 
Mullen. 27)8 N.W. 651, 134 Neh. 338 
Tex—^Lang v. Shell Petroleum Cor¬ 
poration, Civ.App, 141 S.W.2d 667, 
affirmed 159 SW.2d 478, 188 Tex. 
399. 

Vt—^B. W. Bailey & Co. v. Groton 
Mfg Co., 84 A.2d 178, 113 Vt 309. 
37 C J p 719 note 80 [a], p 906 note 
31. 

Trusts intended to he emhraoed^hy 
statute excluding from application of 
limitations continuing and subsisting 
trusts are those of an exclusively 
equitable character as where trus¬ 
tee has a right to hold estate and 
cestui que trust has no right to sue 
for it.—Bedding v. Main, 196 S.W.2d 
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at law, the statute will apply although relief is 
sought in equity ,26 and the statute will run from 
the time the cause of action first accrues.27 a 
fortiori the rule exempting trusts from the opera¬ 
tion of the statute applies only in courts of equity 
jurisdiction or to cases in which equitable relief is 
sought; it has no application to actions of assump¬ 
sit and the like, and is not recogni 2 ed in courts of 
common law28 unless in an exceptional case.26 A 
case is not exempt from the statute by reason of the 
fact that an accounting may be necessary to deter¬ 
mine the amount due plaintiff, if the accounting can 
be taken in an action at law as well as in a suit in 
equity.20 

While no particular form of words is necessary 
to the creation of an express trust which will be 
exempt from the statute,6i the purposes of the trust, 
its subject ma'tter, and the beneficiaries must be 
clearly defined, whether the trust involves real or 
personal property.82 The fact that the instrument 
evidencing the obligation in controversy merely 
purports to create a trust is immaterial-SS A de¬ 
posit of money in a bank in trust for a person other 
than the depositor may create the relation of trus¬ 
tee and cestui que trust between the depositor and 
the beneficiary so that the statute will not apply 
until the trust is repudiated.24 

Parol trusts. Except in so far as this is not for¬ 
bidden by the statute of frauds, the effect of which 
on trusts is considered in the CJ.S. title Trusts §§ 


31-41, also 65 CJ. p 244 note 79-p 264 note 82, 
a trust, in order to be exempt from the operation of 
the statute, need not always be created by an in¬ 
strument in writing but may be created or estab¬ 
lished by parol.2® Thus the exemption has been 
held to apply to express trusts of land® 6 or of mon¬ 
ey or other personal property®^ which are created 
by parol. Certainly the facts on which an implied 
or constructive trust is based may be proved by pa¬ 
rol evidence and the trust thus established.®® 

Executed and executory trusts. It seems that a 
trust, in order to be exempt from the operation of 
the statute, must be an executed trust as distinct 
from an executory one,®® as where the interests of 
the parties depend on contingencies the happening 
of which cannot be definitely foretold.^® 

Dormant trusts. It has been held that prescrip¬ 
tion by the lapse of a specified period applies to 
express trusts which have lain dormant, unrecog¬ 
nized, and unasserted for the specified period.^^ 

Naked trusts. Naked trusts are not within the 
exemption, and the statute of limitations will run 
against the trustee of a naked trust in favor of the 
beneficiary.^2 

Fiduciary relations. While there are some deci¬ 
sions holding that the rule governing the exemption 
of trusts from the running of statutes of limitations 
applies not only to express trusts, but also to other 
fiduciary relations,^® it is generally held that mere 


887, 803 Ey. 41—87 C.X p 006 note 82 

[a] (1). 

88. Cal.—Ooxpue Jaxie gnoteA at 
lenfftlL in Bafterty v. Mitchell, 41 
P.2d 668, 1664, 4 Oal.App.2d 491 

Del.—^Bovay t. H. M. Byllesby & Co., 
88 A.2d 808. 

Ean.—41oxpiui Jtuto oitad In Bell v. 
Bank of Whitewater, 73 P.2d 1059, 
1062, 146 EAxu 801. 

Mich.—Thatcher v. Detroit Trust Co., 
28‘6 N.W. 12, 888 Mich. 410, 122 A.L. 
B. 2.82. 

NT.—Savlngrs Bank of New London 
V, New York Trust Co., 27 N.Y.S. 
2d 868. 

Tex.—Lullngr Oil & Gas Co. v. Hum¬ 
ble on & Beflnlnff Co., 191 SlW.2d 
716, 144 Tex. 476. 

87 C.J. p 906 note 82. 

General rule that statute of limita¬ 
tions applies in equity whenever 
there Is concurrent remedy at law 
see Hqulty 5 IBl. 

87. Kan.—<k»pitB Jails cited in 
BeU V. Bajik of Whitewater, 78 P. 
2d 1059, 106.2, 146 Kan. 901. 

87 C.J. p 907 note 88. 

88. Md.—Planters* Bank v. Farmers* 
& Mechanics* Bank, 8 Gill 4b J 
449. 

87 C.J. p 907 note 86. 


89. Vt.—Bijelow v. Catlin, 60 Vt 
408. 

37 C.J. p 907 note 36. 

30l Tex—Lulingr Oil & Gas Co. v 
Humble Oil & Re&nlng Co., 191 B 
W..2d 716, 144 Tex. 476. 

37 C.J. p 908 note 40. 

31. Ill.—Whetsler v. Sprague, 79 N. 

K. 667, 224 111. 461. 

87 C.J. p 906 note 27. 

38. Ala—^Foster v. Featherston, 160 
So. 6>89, 230 Ala 268. 

Cal—^Barker v. Hurley, 68 P. 1071, 
132 Cal. 21. 

33. N.J.—^Agens v. Agens, 26 A. 707, 
60 666. 

37 C T. p 906 note 29. 

34b N.T,—Mabie v. Bailey, 96 N.T. 
206—^Hutton v. Smith, 77 N.T S 
623, 74 AppDlv. 284. affirmed 67 
N.E. 638, 176 N.T. 876. 

35. Ky.—-Newton v. Newton's Adm'r, 
,283 S.W. 83, 214 Ky. 278. 

37 C.J. p 917 note 48. 

36. Ky.—-Newton v. Newton's Adm*r, 
supra. 

87 ax p 917 note 48. 

37. Ky.—Shepherd v. Miller, 46 S.W. 
2d 78, 242 Ky. 260. 
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Mass—Stuck v. Schumm,' 194 N.B. 

895, 290 Mass 169. 

Ohio.—^In re Christian's Estate, App., 
84 N.E.2d 806. 

37 C.X p 917 note 50. 

38. Cal.—^Broder ▼. Conklin, 19 P. 
613, 77 Cal. 330. 

37 C.X p 917 note 61. 

39. N.X—Harrigan v. Smith, Ch., 40 
A. 18. 

Tex—^Laguerenne v. Farrar, 61 S.W. 
953, 25 Tex.Clv.App. 404. 

40. Tex—Laguerenne v. Farrar, su¬ 
pra. 

41. Ala.—Oxford v. Estes, 158 So. 
684, 229 Ala. 606. 

48. Miss.—Dees v. Moss Point Bap¬ 
tist Church, 17 So. 1. 

43. Ga—^Murphy v. Johnston, 8 S. 
E2d 23. 190 Ga 23—Beynolds v. 
Dorsey, 8 SE.2d 664, 188 Gku 218. 
'Wlduoiaxy or confidential relation** 
Is one founded on trust or confidence 
reposed by one person In the Integri¬ 
ty and fidelity of another, and party 
voluntarily accepting such confidence 
may take no advantage of the other 
party without latter’s knowledge or 
consent.—-Kerrigan y. O’Meara, 22T 
P. 819, 71 Mont. L 



54 O.J.S. 


LIMITATIONa OF ACTIONS 


fiduciary or confidential relations between parties 
to a suit, with respect to the matters in controversy, 
will not per se prevent tlie running of the statute>^ 

Necessity of legal title or possession. It has been 
considered that, in order for a person to be a trus¬ 
tee of an express trust within the rule exempting 
such trusts from the statute, he must hold the legal 
title to the property involved but this require- 
m^t has also been held unnecessary.^® The rule 
exempting trusts from the statute of limitations has 
been held not to be limited to cases where the trus¬ 
tee is in possession of the corpus of the trust.^7 

b. Besnltixig Trusts 

While there Is some authority to the eontrary, it 
has been held that the statute of limitations will not 
run In favor of the trustee of a resulting trust until 
the trustee disavows the trust or asserts some Incon¬ 
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sistent right to the property and the cestui que trust 
has knowledge or notice thereof. 

Although it has been held that all tnists arising 
by operation of law, including resulting trusts, are 
subject to the statute of limitations,**® it has also 
been held, where a clear distinction is drawn be¬ 
tween constructive and resulting trusts, which dis¬ 
tinction is discussed in the CJ.S. title Trusts § 14, 
also 65 CJ. p 22S notes 80-87, to be immaterial, in 
so far as the statute of limitations is concerned, 
whether a suit is brought to enforce an express or a 
resulting trust, if it is a trust not cognizable by the 
courts of common law;^® and, in accordance with 
the general rule considered supra § 178, the statute 
of limitations will not run in favor of the trustee of 
a resulting trust until the trustee disavows the trust 
or asserts some right to the property inconsistent 
with it,®0 and the cestui que trust has knowledge of 


Hooter and lUltorato patlaait 

S. G.—Jackson v. Jolinson, ISiS S.B 
239. 186 S.C. 165. 

Breadi of ‘'position of tmat;” pub- 
Uo offioem 

Corporation commissioners occu¬ 
pied such a position of trust as to 
citizens of state in the performance 
of duties of ascertaininsT that insur¬ 
ance companies had complied with 
the law and were solvent before is¬ 
suing and renewing certificates per¬ 
mitting them to do business In the 
state that statute of limitations did 
not begin to run against suit by ben¬ 
eficiary of life policy for damages 
aUeged to have resulted from breach 
of such duty until beneficiary or in¬ 
sured knew or had reasonable ground 
to know of the breach.—Taylor v. 
Betts. 124 F.2d 764. 69 Arlz. 172. 

areoessity of possessioa of physioal 
property 

The possession of physical proper¬ 
ty covered by a trust is not essen¬ 
tial to the existence of such a fidu¬ 
ciary relationship that the violation 
by fiduciary of a duty owing to an¬ 
other will toll the running of statute 
of limitations until the other party 
discovers or is put on reasonable no¬ 
tice of the breach of trust.—Taylor 

T. Betts, supra 

4ML Gal.—Corpus Juris cited in Jack- 
son V Lacy, 100 P 2d 313, 317. 37 
Cal App 2d 651. 

N.T.—^King V. Bdward B. Marks 
Music Corporation. 45 N.Y.S.2d 630 
Ohio.—Chamberlain v. Hosford. APP, 
43 N.B 2d 255, appeal dismissed 41 
K.]Q.2d 70(8. 139 Ohio Bt, 628. 

Tex.—Johnson v. Steele, Civ.App. 87 
S.W.2d 785. error dismissed. 

37 CU. p 907 note 37. 

4S. Tenn.—Wallace v. Lincoln Sav 
Bank. 15 SW. 448, 89 Tenn. 630. 
24 Am.S.R. 625. 


46;. Ga.—Johnson v. Brown, 26 Ga 
371. 

S C.—^McIntyre v. McClenaghan. 12 S 
C. 186. 

47- Tex.—Slay v. Mary Gouts Bur¬ 
nett Trust, Clv.App., 180 S W.2d 
480, affirmed in part and reversed 
on other grounds m part 187 SW, 
2d 377, 143 Tex. 621. 

48. Ark.—^Board of Education of 
Ouachita County v. Morgan. 34 S. 
W.2d 1063, 182 Ark. 1110. 

Mo.—Meyer v. Wise, 133 SW.2d 321 
—Little V. Mettee. 93 S.W.2d 1000. 
338 Mo 1223—Cunningham v. Kin- 
nerk. 74 SW.2d 1107, 230 Mo.App. 
749. 

Wls.—Glebke v. Wisconsin Valley 
Trust Co.. 267 N.W. 620, 216 Wis. 
630. 

When, cause of aotion aoorues 

(1) Cause of action for enforce¬ 
ment of resulting trusts arises when 
wrong is committed, since such ac¬ 
tions are based on orlgrmal wrongful 
or tortious act of person holding 
title by reason of which equity im¬ 
presses trust on his title, and no con¬ 
tract relation exists, and hence stat¬ 
ute of limitations immediately begins 
to run—Teachey v. Gurley, 199 SB. 
83, 214 N.C. 288. 

(2) Resulting trust whereby pat¬ 
entee of mining claims holds title for 
benefit of cofiwners. as distinguished 
from express trust created by agree¬ 
ment. IS not continuing so as to per¬ 
mit coowner, to wait for repudiation 
before seeking a remedy, but co¬ 
owner 18 charged with notice of the 
situation and must act at once to 
enforce the trust.—^Ruthrauff v. Sil¬ 
ver King Western Min. & Mill. Co. 
80 P 24 338, 95 Utah 279. 
particular trusts hM within rule 

(1) Trust which arises between 
client and lawyer who wrongfully ac¬ 
quires the client's property by fraud¬ 
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ulent means—Hunt v. Plckleslmer. 
162 S.W.2d 27. 290 Ky. 573. 

(2) Trust which arises by reason 
of indorser's alleged receipt of pay¬ 
ment from maker without notification 
to indorsee of such fact.—^Redding v. 
Main, 196 S.W.2d 887. 303 Ky 41. 

49. Colo —Vandewlele v. Vande- 

wiele, 18t P.Sd* 623, 110 Ciolo. 666 
—Schlosser v. Schlosser, 162 P 
153, 62 Colo. 270—^Dennison v. Bar¬ 
ney. 113 P. 619. 49 Colo. 442— 
French v. Woodruff, 64 P. 1016, 25 
Colo. 339. 

60. Cal.—^Berniker v. Bemiker. 182 
P.2d 667—Conway v. Moore. 160 P. 
2d 866. 70 Cal App 2d 166—Padilla 
V. PadUla, 100 P.2d 1093. 38 Cal. 
App.2d 319—Anderson v. Broad- 
well. 6 P.2d 267, 119 Cal App 160 
Idaho.—Shepherd v. Dougan, 76 P.2d 
442. 58 Idaho 643. 

Kan—Allbert v. Allbert. 83 P2d 796. 
148 Kan. 527. 

Mass.—^Epstein v. Epstein. 191 H.E. 
418, 287 Mass. 248—Quinn v. Quinn, 
157 N.E. 641. 260 Mass. 494. 

Miss—^Shepherd v. Johnson, 28 So.2d 
661. 

Tenn.—^Fehn v. Schlickling, 176 S.W. 

2d 37, 26 Tenn.App. 608 
Wis.—^Hendricks v. McCormick Mem¬ 
orial Home, 234 N.W. 886, 204 Wis. 
277 

37 C J. p 908 note 52. 

Becognltiou. of trust 
Limitations do not begin to run 
against a resulting trust as long as 
there is a recognition of the trust by 
the trustees; each recognition of the 
trust affords a new beginning of 
time, and each case stands on the 
facts and circumstances affecting 
such question.—^Jacksonville Public 
Service Corporation v. Profile Cotton 
Mills, 180 So. 583, 236 Ala. 4. 

Use of oontzibutioa to hospital 
The statiite of limitations did not , 



§ 179 


LIMITATIONS OV ACTIONS 


54 O.J.S 


such disavowal or assertion, or, from the circum¬ 
stances, ought to have learned of it.^^ 

Between ^husba^td and wife. The general rule 
applies to a resulting trust between husband and 

wife.®2 

Until beneficiary of resulting trust learns of its 
existence the statute of limitations does not run 
against his action to enforce it.58 

c. Implied or Oonstmctive Trusts 

(1) General rules 

(2) Exceptions and qualifications 


(1) General Rules 

In general Implied or constructive trusts are not 
within the rule exempting trusts from statutes of llm» 
Itation until the trust has been terminated or repudi¬ 
ated. It Is usually held, In the absence of fraud, that 
the statute begins to run when the trust relation Is 
created or the act Is done by which the trustee becomes 
chargeable. 

Subject to some exceptions, it is generally held 
that implied or constructive trusts, as distinguished 
from resulting trusts, are within the operation of 
the statutes of limitation,and not within the gen¬ 
eral rule exempting trusts therefrom until they have 
been terminated or repudiated, so that a suit to im¬ 
pose and enforce such a trust may become barred.^^ 


begin to run in favor of defendant 
hospital, against which suit had 
been brought to establish resulting 
trust in plaintiif's contributions 
which had not been used for pur¬ 
pose intended by plaintiff, until pur¬ 
pose for which plaintiff’s donation 
was made had been abandoned by 
hospital and plaintiff had acaulred 
Imowledge oj^ abandonment.—^Dodge 
V. Anna Jagues Hospital, 17 ]Sr.E.2d 
808. 801 Mass. 481. 

51. Calrf—Oonway v. Moore, 160 P. 

2d 866, 70 Cal.App.2d 166. 

Okl —^Ekchange Bank of Perry v. 
Nichols. 164 P.2d 867. 196 Okl 283 
—-Wilhelm ▼. PAnmng, 129 P2d 
580. 191 Okl 821—McGill v. Mc¬ 
Gill. 118 PJ2d 826, 189 Okl. 8— 
Leedy v. Ellis County Pair Ass’n, 
110 P.2d 1099, 188 Okl 348—Guyer 
V. London, 102 P.2d 875. 187 Okl. 
326—Oorpns Oturls guoted m Mc- 
Gann v. McGann, 37 P.2d 989, 941, 
169 Okl 615 

Tex.—Hayward v. City of Corpus 
Chnstl, Civ.App.. 1915 S.W.2d 996— 
Hamilton v. First Nat Bank of 
O’Donnell. Civ.App.. 155 S.W.2d 626, 
error refused. 

37 O.J. p 90-8 note 58. 

Cestnl’s duty to assert rlglrts 
Statute of limitations does not ap¬ 
ply to constructive or resulting trust 
arising from payment of all or part 
of purchase money for land until 
from time trustee by unegulvocal 
words or acts brings to beneficiary 
notice of repudiation, calling on him 
promptly to assert rights.—^Mayer v. 
Johnson. 188 S E, 164, 101 W.Va. 522. 

Suit held barred 

Tex.—^Ebberts v. McLean, Clv.App, 
68 S.W.2d 1077, affirmed 98 S.W.2d 
852, 128 Tex. 678. 

53. N.J.—Vigne v« Yigne, 180 A. 316. 
98 N J.Eq. 274. 

N.Y—Boss V. Boss, 243 N.T.S. 4118, 
187 Mlsc. 795, reversed on other 
grounds |253 N.Y.S. 871, 238 App. 
Div, 626. affirmed Hutchison v 
Boss. 253 N.Y.S 889, 283 App Div 
516, affirmed 187 N.E. 65, 262 N.Y. 
881, 89 A.L.B. 1007, reargument 


denied 188 N.E. 10>2. 262 N.Y. 648, 
89 A.L.B. 1023. 

NC—Wise V. Baynor. 167 S.E. 858, 
200 N.C. 667. 

Tenn.—Justice v. Henley. 181 S.W.2d 
632, 27 Tenn.App. 406. 

Wis.—^Hendricks v. McCormick Me¬ 
morial Home, 234 N.W. 386. 204 
Wis. 277. 

87 C.J. p 909 note 64. 

53. Colo.—Cliff V. CUfC; 128 P. 860. 

33 Colo.App. 183. 

87 C.J. p 909 note 56. 

Aotlon held imt barred 
Wash.—^Davies v. Metropolitan Life 
Ins. Co.. 68 P.2d 629, 189 Wash. 183. 

5db Mass—Amory v. Amherst Col¬ 
lege, 118 N.E. 938, 229 Mass. 874. 
87 C J. p 909 note 60. 

55- U.S—-White v. Federal Deposit 
Ins. Corporation. C.CA.Va.. 122 P. 
2d 770, rehearing denied 124 F.2d 
429, certiorari denied Federal De¬ 
posit Ins. Corporation v. White, 62 
S.Ct 1048, 816 t7.S. 672, 86 L.Ed. 
1747—Johnson v. TTmsted, C.C.A. 
Ark.. 64 F.2d 316. 

Ala—Spann v. First Nat. Bank of 
Montgomery, 200 So. 654. 240 Ala. 
539—^Davis v. Stokes. 107 So. 76. 
214 Ala 284. 

Ariz.—Valley Nat. Bank of Phoenix 
V. Battles. 166 244, 62 Anz. 

198. 

Ark—^Board of Education of Ouachi¬ 
ta County V. Morgan. 84 S.W.2d 
1068, 182 Ark. 1110. 

Cal.—Wilkerson v. Seib. 127 P.2d 904, 
•20 Cal;2d 6)56— Corpus Juris cited 
la Jackson v Lacy. 100 P2d 818. 
317, 37 Cal.App.2d 651—^Dimity v. 
Dixon. 241 P. 906, 74 Cal.App. 714. 
Del.—^Bovay v. £L M. Byllesby & Co.. 
38 A2d 808. 

Ga.—Stonecypher v. Coleman. 181 S. 
E. 76. 161 Ga. 408. 

Idaho.—^Brasch v. Brasch, 47 P.2d 
676, 66 Idaho 777. 

Ill.—Trust Co. of Chicago v. City of 
Chicago. 68 NE2d 615, 827 HLApp. 
222, certioran denied 67 S.Ct. 95. 
Kan.— Corpus Juris dted ia Malone 
v. Young, 81 P2d 28, 31. 148 Kan 
250— Corpus Juris dted Sa Herthel^ 
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V. Barth, 81 P.2d 19, 22. 148 Eon. 
308. 

Ky. —^Missionary Board of Brethren 
Church V. Trustees of Brethren 
Church of Lost Creek, 57 SW.2d 
25. 247 Ky. 898—^Patton v. Cold- 
iron, 281 S W. 812, 218 Ky. 709. 

Md—Corpus Juris dted la Farmers 
Banking & Trust Co of Montgom¬ 
ery County V. Bender. 8 A2d 743. 
747, 175 Md. 62'5. 

Miss —^Bimmer v. Austin. 4 80.23* 224^ 
191 Miss. 664 

Mo.—Meyer v. Wise, 188 S.W.2d 821 
—^Howard County v. Moniteau 
County, 73 SW.2d 96. 336 Mo. 295. 
Neb.—Corpus Juris guoted at length 
ia Bend v. Marsh. 18 N.W.2d 106, 
111, 145 Neb. 780—Corpus Juris 
dted la Department of Banking v 
McMullen. 278 N.W. 551, 556, 134 
Neb. 388. 

N.Y.—^In re Fletcher’s Estate, 18 N. 
Y.S.2d 625, 178 Misc. 711, reversed 
on other grounds In re Chadwick. 
19 N.Y.S.2d 214, 259 AppDiv. 885. 
Pa.—^In re Shelley's Estate, 134 A 
468. 287 Peu 105, modification re¬ 
fused 135 A 740, 288 Pa. ll--^oye 
V. Phillips, Com PI. 9 Fay L J. 223. 
Tex—^Ebberts v. McLean. 98 S.W.2d 
862. 128 Tex. 678—Lang v. Shell 
Petroleum Corporation, Clv.App.. 
141 S.W,2d 667, affirmed 169 SW.PA 
478, 138 Tex. 399—Hughes v. 

Wright, Civ.App, 127 S.W.2d 215— 
Corpus Juris dted la U. S. Fidel¬ 
ity & Guaranty Co v. First Nat. 
Bank, Civ App., 93 SW.2d 562, 566. 
error dismissed—^Ebberts v. Mc¬ 
Lean, Civ App., 68 S.W 2d 1077, af¬ 
firmed 98 S.W.2d 352. 128 Tex. 573 
Wash.—^In re Neisz’s Estate, 277 P. 
849. 152 Wash. 336. 

Wis.—Glebke v. Wisconsin Valley 
Trust Co. 257 NW. 620. 216 Wis 
630. 

37 C J. p 719 note 30, p 909 note 61. 
Trustee ex malefldo 

(1) Whether a trustee ex maleficio 
is entitled to Invoke the bar of the 
statute of limitations depends on no 
unyielding formula, but on the pe¬ 
culiar facts and circumstances of 
each case.—^Anchor Stove & Bange 
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Thus, whenever a person takes possession of prop¬ 
erty in his own name, or receives money in his own 
right, and is afterward by matter of evidence or by 
construction of law changed into a trustee, the stat¬ 
ute may be pleaded.®® This is true a fortiori where 
plaintiff seeks his remedy in a court of law having 
no equity jurisdiction and especially may a 
plaintiff become barred where the transaction in¬ 
volved is not a trust.®® 


In the case of a constructive or implied trust, ex¬ 
cept where the trust is imposed on the ground of 
actual fraud which is not immediately discovered, 
or there has been a fraudulent concealment of the 
cause of action, the statute begins to run in favor 
of the party chargeable as trustee as soon as the 
trust relation is created,®® or from the time when 
the act is done by which the trustee becomes charge¬ 
able,®® or the time when the beneficiary acquires, or 
is charged with, knowledge of the facts,®i so that 


Co. V. Montgromery Ward & Co , C.C . 

114 F.2d 893, certiorari de¬ 
nied 61 S.Ot. 551, 312 U.S. 683, 8*5 
L.Bd. 1121. 

(,2) It lias been held that trustees 
In Invltum and ez maleflcio cannot 
plead statute of limitations.—Wichita 
County V. Tittle, Tez Clv.App., 27 
S.W 2d 649, affirmed, Com.App., 41 
S.W.2d 11. 

(3) Additional decisions relating* to 
trustees ez maleflcio see 37 C.J. p 
909 note 61 [h] 

SBm Pa.—^In re Shelley's Bstate, 134 
A. 468, >287 Pa 105, znodiflcatlon 
refused 135 A 740, 288 Pa. 11. 

37 C.J. p 910 note 62. 

57. S.D.—Centerville ▼. Turner 
County, 126 NW. 605, 23 S.D. 800. 

37 C.J. p 910 note 63. 

58. Tez—Hughes v. Wright, Civ. 
App., 127 S.W.2d 215. 

37 C.J. p 910 note 64. 

58. Cal.—Siem v. HJelm, 121 P.2d 
87, 49 €!al.App 2d 148—^Robertson v. 
iSummeril, 102 P.2d '847, 89 Cal. 
App.2d 62—Easton v. Geller, 3 P. 
2d 74, 116 Cal.App 877. 

Ky.—^Patton v. Coldiron, 281 S.W. 
•812, 213 Ky. 70’9. 

Neb.—Bend v. Marsh, 18 N.W.2d 106, 
145 Neb 780. 

N.7.—^In re Fletcher’s Estate, 118 N. 
Y.S.2d 625, 178 Misc. 711, reversed 
on other grounds In re Chadwick, 
19 N.Y.S.2d 214, 259 App.Div. 835. 
Pa.—^Leuschen v. Cook, 21 A.2d 496, 
145 Pa.Super. 568. 

Tez.—iLang v. Shell Petroleum Cor¬ 
poration, CivAjND., 141 S.W.2d <667, 
affirmed 159 S.W.2d 478, 138 Tez. 
899. 

Utah.—^Ruthrauff v. Silver King 
Western Min. & Mill. Co., 80 P.2d 
838, 95 Utah 279. 

87 C J. p '910 note 66. 

Aoq,ulBltloiL of property 

(1) In case of an Involuntary or 
constructive trust, where there is no 
concealment and the facts are known 
or should have been known to the 
claimant, the statute of limitations 
begins to run when the so-called 
trustee acquires the property in ques¬ 
tion. 

U.S.—Grand Trunk Western R Co.. 

V. Chicago & Western Indiana R 
Co., C.C.A.I1L, 131 F.2d 216—Ban¬ 


ister V. Solomon, C.C.A.N.Y., 126 
F.2d 740. 

Cal.—lievlston v. Tonningsen, 299 P 
724. 212 Cal. -666—Bell v. Bayly 
Bros, of California, 127 P.2d 662, 
58 Cal.App.2d 149. 

(2) Accordingly, where defendant 
received money with knowledge that 
it had been taken by force from 
plaintiff, defendant became a trustee 
ez maleflcio, and statute commenced 
to run on day he came into posses¬ 
sion of money. In absence of some 
affirmative concealment of fraud, 
something said or done to prevent 
inquiry and lull plaintiff into sense 
of security.—Kemgan v. O’Meara, 
227 P. 819, 71 Mont 1. 

(8) Where less than the statutory 
period has elapsed since the acquisi¬ 
tion of the property, the suit Is not 
barred. 

U.S.—Johnson v. Umsted, C.C.A.Ark, 
64 F.2d 316. 

Mo—Johnston v. McCluney, App., 80 
S.W.2d 898. 

Effect of TItilfozm fiduciaries Act 
Where trustee paid personal in¬ 
debtedness to defendant with check 
drawn on trust funds, and defendant 
did not fraudulently keep substituted 
trustee in Ignorance of right to sue 
defendant, Uniform Fiduciaries Act 
did not prevent running of limita¬ 
tions against right to recover the 
amount from time defendant accept¬ 
ed check.—Farmers Banking & Trust 
Co. of Montgomery County y. Ben¬ 
der, 3 A 2d 748, 1715 Md. 625. 

Trust held not created by Judfirment 
If an implied or constructive trust 
resulted from bank’s loan of money 
to an administrator to pay a sup¬ 
posedly valid judgment against the 
estate, it was not created by judg¬ 
ment disallowing the payment by 
the administrator so as to prevent or 
affect the running of the siz-year 
statute of limitations against recov¬ 
ery of the loan from the time the 
loan was made —Johnson v. Graff, S. 
D, 28 N.W.2d 166. 

60. CaL—Wilkerson v. Seib, 127 P. 
2d 904, 20 Cal.2d 556—O’Melia v 
Adkms, 166 P.2d 298. 73 Cai.App 2d 
143—Truesdail v. Lewis, 115 P.2d 
218, 45 Cal.App.2d 718—Dimity v 
Dizon, 241 P 905, 74 OaiApp 714. 
Tgfl-n. —Corpus Jttris dted la Staab 
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7 . Staab, US P.2d 447, 451, 168 
Kan. 69. 

Minn.—^In re Burton's Estate, 289 N. 

W. 66, 206 Minn. 516—Jones v. 
Hammond, 209 N.W. 864, 16!8 Minn. 
131. 

Miss —^Rimmer v. Austin, 4 So 2d 
224. 191 Miss. 664. 

Mo.—Corpus Juris cited la Meyer v. 

Wise, 183 S.W.2d 321, 823. 

Neb—Bend v Marsh, 18 N.W.2d 106, 
145 Neb. 780. 

N.Y.—Sachs v. duett Peabody & Co.. 
39 N Y.S.2d '853, 265 App Div. 597, 
affirmed 63 N.E.2d 241, 291 N.Y. 
772—^Brooklyn Bureau of Chanties 

V. Manufacturers Trust Co., 12 N. 
Y.S.2d 688, 257 App Div. 858—Hif- 
ler V. Calmac Oil & Gas Corpora¬ 
tion, 10 N.Y.S.2d 531, 258 App.Div. 
78, affirmed 16 N.Y.S.2d 104, 258 
App.Div. 78. 

N.C.—^Teachey v. Gurley, 199 S.B. 83, 
214 NC. 288. 

Pa.—^Bell V. Parrell, 5 Pa Dist. & Co. 

8'87, 38 York Leg.Rec. 148. 

SD—Johnson v. Graff, 23 N.W.2d 
166 

Tez—Wichita Royalty Co v. City 
Nat. Bank of Wichita Falls, Civ. 
App, 74 SW.2d i661, modified on 
other grounds 89 S.W.2d 394, 127 
Tez. 158, rehearing denied 93 S. 
W 2d 143, 127 Tez. 158. 

37 C.J. p 910 note 67. 

Oa transfer of trust property to 
stranger, stranger becomes an invol¬ 
untary trustee, and statute of limi¬ 
tations ordinarily commences to run 
from date of transfer.—Airola v. 
Gorham, 188 P.2d 78, 66 Cal.App.2d 
42. 

61. Ariz—Taylor v. Betts, 124 P.2d 
764, 59 Ariz. 172. 

Oa—Wall V Middle Georgia Bank, 
179 SE 363, 180 Ga. 431. 

Kan—Staab v. Staab, 145 P.2d 452, 
158 Kan. 77—Staab v. Staab, 146 
P 2d 447, 158 Kan. 69 
Minn.—^Knoz v. Knoz, 25 N.W.2d 225, 
222 Minn. 477. 

Neb—^Bend v. Marsh, 18 N.W.2d 106, 
145 Neb. 780. 

N Y.—^In re Di Qrocco’s Estate, 13 N. 

Y.S 2d 276, 170 Misc. 826. 

Ohio.—Allen v. Deardoff, 14 Ohio 
App 16. 

Tenn—^Fehn v. Schlickling, 176 S. 

W. 2d 87, 26 TenmApp. 60*8. 
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the beneficiary could have asserted his right by ac¬ 
tion or otherwise but some decisions have held 
that the statute begins to run from the time the 
cestui had the right to declare and enforce the 
trust, even though he had no knowledge of the 
right.63 The running of the statute of limita¬ 
tions is not determined by the time when demand is 
made on the trustee®^ or the trust is repudiated by 
him, since no repudiation of an implied or construc¬ 
tive trust ordinarily is necessary to mature a right 
of action and set the statute in motion;®® but no 
doubt an open disavowal and express repudiation of 
an implied trust calls the cestui que trust to defend 
his equitable right if he would not have it barred by 
the statute of limitations.®® 

It has been held that, when an outstanding equity 
exists in land by reason of a constructive trust, and 


its existence is recognized by the holder of the legal 
title, some subsequent hostile act of the latter is 
necessary to put the equitable owner on action to 
vindicate his right ;®7 and under such circumstanc¬ 
es the position of the equitable owner with respect 
to limitation is governed by the rule applicable to 
express trusts.®® 

Trust based on fraud. Where a trust is imposed 
on the ground of fraud which is concealed or does 
not immediately become known to the defrauded 
party, the statute begins to run when facts con¬ 
stituting the fraud are discovered,®® although not 
until then,*^® or when plaintiff acquires such knowl¬ 
edge as would enable him by the exercise of proper 
discretion and diligence to discover such facts, 
according to the general principles of equity which 
apply to cases of fraud and fraudulent concealment, 


Tex.—^Landram v Robertson, Civ 
App. 196 S.W2d 170—Martin v 
Martin, OlvAxu)., 180 SW.2d 863, 
error dismissed, judgment correct 
—Collins V. Griffith, Civ-App., 12i5 
S.W.2d 419, error refused. 

Vt—Baldwin v. Taplln. 84 A.2d 117, 
118 Vt. 291. 

Wash.—Ryan v. Plath, 140 P.2d 96*8, 
18 WcLSh.2d 839. 

87 C.J. p 910 note 68. 

Statute tolled imtli iiotioe 
In case of involuntary trust, stat¬ 
ute of limitations begins to run, re¬ 
gardless of repudiation thereof, from 
time when the wrongful or fraudu¬ 
lent acts are performed by trustee, 
except that statute Is tolled as to 
owner of property until he actually 
acquires knowledge of the wrongful 
acts, or, by exercise of reasonable 
care, until he Is charged with such 
notice.—Wllkerson v. Selb, 127 P.2d 
904, 20 Oal.2d '6'56—^Truesdail v Lew¬ 
is, 115 P.2d 218, 45 CaLApp.2d 718. 

62, Miss—Rimmer v. Austin, 4 So. 
2d 224, 191 JClss. 664. 

Mo—Cunningham v. Klnnerk, 74 S. 

W.2d 1107, 280 MoApp. 749. 

Neb—^Bend v. Marsh, 18 N.W.2d 106, 
146 Neb. 780. 

Tex.—Oolllns v. Griffith, Civ.App., 126 
S.W.2d 419, error refused—^Brand 
V. S*alvey, Civ.App., 96 SW.2d 168, 
error dismissed. 

Wls.—Glebke v. Wisconsin Valley 
Trust Co., 267 N.W. 620, 216 Wis 
■580. 

87 O.J. p 910 note 69. 

63. Mo.—^Howard County v. Moni¬ 
teau County, 78 S.W.2d 9*6, 836 Mo. 
295. 

Stookholdex’s action 
Ignorance of facts by parties In in¬ 
terest did not serve to extend opera¬ 
tion of the ten-year statute of limi¬ 
tations with respect to a stockhold¬ 
ers' derivative action against corpo¬ 
ration's officers and directors to im¬ 
press a trust on defendants' stock in 


another company on ground that de¬ 
fendants had breached their fiduci¬ 
ary duty in acquiring stock—Turner 
v. American Metal Co, 86 N.T S 2d 
866 , reversed on other grounds 60 
N.T S 2d 800, 268 App.Dlv. 289. 
Xgnoxaaace of amouxLt of damages 
Pact that beneficiary was ignorant 
of amount of damages recoverable 
would not suspend operation of lim¬ 
itations against cause of action to 
enforce constructive trust —Collins 
V. Griffith, Tex.Civ.App., 126 S.W 2d 
419, error refused. 

64. Neb.—Bend ▼. Marsh, 18 N.W. 
2d 106, 146 Neb. 780. 

•37 C-J. p 910 note 70. 

65. Cal.—^Bainbrldge v. Btoner, 106 
P.2d 423, 16 Cal.2d 423—^Leviston 
V. Tonningsen, 299 P. 724, 212 Cal. 
6'56—Bell V. Bayly Bros of Cali¬ 
fornia, 127 P2d 662, 63 Cal.App 
2d 149. 

Miss.—^Rimmer v Austin, 4 So 2 J 
224, 191 Miss '664 

Neb—^Bend v Marsh, 13 NW.2d 106, 
145 Neb 780. 

Tex.—^Lang v. Shell Petroleum Cor¬ 
poration, iCiv.App, 141 S.W.2d 667, 
affirmed 169 S.W.2d 478, 188 Tex. 
899. 

37 C. j. p 911 notes 71, 72. 

66 . Mass—^Toung v Walker, 118 N. 
m 363, 224 Mass. 491. 

37 C.J. p 911 note 73. 

67. Tex.—^Nussbaum v. Nussbaum, 
Civ App., 261 S.W. 612. 

68 . Tex.—Nussbaum v. Nussbaum, 
supra. 

69. Ark,—^Hardy ▼. Hardy, 132 S.W 
2d 365, m Ark. 1021. 

Cal.—O'Melia v. Adkins, 166 P.2d 
298, 73 Cal.App.2d 143. 

Ga.—Crosby v. Rogers, 30 SH.2d 248, 
197 Ga. 616. 

Kkn.—^Bell v. Bank of Whitewater, 
78 P.2d 1059, 146 Han. 901. 

Mich—^Rouse v. Courtnght, 220 N.W 
658, 248 Mich. 434. 
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Mo.—Clay v. Walker, App., 6 S.W. 
2d 961. 

Pa —^Ross ▼. Suburban Counties 
Realty Corp., 51 A 2d 700, 356 Pa. 
126 

87 C.J. p 911 note 74. 

Partloular transaotiomi held ■wllUn 
rule 

Cal—^Apablasa v. Sepulveda, 267 P. 

10>5, 91 Cal.App. 232. 

Idaho.—^Brasch v. Brasch, 47 P.2d 
676, 55 Idaho 777 

Okl.—McNeal v Stelnberger, 136 P. 

2d 490, 192 Okl 283. 

S.C.—Hunt V. Smith, 24 SH2d 164, 
202 SC. 129. 

Tex.—Culver v. Pickens, 169 S.W.2d 
528, reversed on other grounds 176 
S.W.2d 167, 142 Tex. 87. 

87 C J. p 911 note 74 [a]. 

Trustee ex malelloio 

(1) The statute of limitations be- 
grlns to run in favor of a trustee ex 
maleficio of a constructive trust from 
the time of discovery of the wrong 
or fraud, for the prevention of which 
the trust is imposed.—^Tuttle v. Wy¬ 
man, 18 N.W.2d 744, *146 Neb. 146. 

(2) Other decisions relating to 
trustees ex maleficio see 87 C.J. p 
911 note 74 [c]. 

TO. Ark.—Hardy v. Hardy, 132 S,W. 

2d 365, 198 Ark. 1021. 

37 C J. p 911 note 76. 

Donee chargeable ■with fraud 
Where son, instead of reconvey¬ 
ing realty to his mother as orally 
agrreed, conveyed realty to his wife, 
she, although an innocent donee, took 
realty charged with son's fraud, so 
that trust was impressed on re^y 
m her hands, and statute of limita¬ 
tions did not begin to run until son's 
death.—^Alrola v. Gorham, 133 P.2d 
78, 56 Cal APP.2d 42. 

71. Pa—^Ross V. Suburban Counties 
Realty Corp., 61 A.3d 700. 856 Fa 
126 

37 C.J. p 912 note 76. 
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considered infra §§ 206, 207. In order that this 
rule may apply, however, fraud must be shown.^^ 
It must be actual fraud, and the existence of the 
fraud must be found as an ultimate or inferential 
fact; it cannot be assumed.*^^ 

A constructive trust is not necessarily converted 
into an express trusty so as to avoid the effect of the 
statute of limitations, by declarations of the trus¬ 
tee subsequent to the creation of the trust.^® 

(2) Exceptions and Qualifications 

Certain Implied or constructive trusts have been 
held to be subject to the general rule exempting trusts 
from statutes of limitation until termination or repudia¬ 
tion. 

While the rule that implied or constructive trusts 
are within the statute of limitations is well settled 
as a general proposition, it is not invariable, and 
has in many cases been relaxed; and certain im¬ 
plied or constructive trusts have been held to be 
subject to the same rules as an express trust as far 
as the operation of the statute is concerned.^® 
Thus, even though the trust sought to be enforced is 
not an express trust, because, for example, not in 
writing as required by statute,^^ jf is one solely 
within the jurisdiction of a court of equity, and is 


recognized and acknowledged by the person charge¬ 
able as trustee, it is not subject to the operation of 
the statute until it terminates or is repudiated by the 
trustee, according to the rule appljnng to express 
trusts.^® Likewise the rule that in cases of implied 
or constructive trusts the statute begins to run from 
the time the wrong is done by which defendant be¬ 
comes chargeable as trustee is confined to cases 
where the trust arises out of some wrong done by 
defendant whereby he becomes chargeable as trus¬ 
tee in invitum.79 Therefore, although the trust 
may in a sense be said to arise by implication, yet 
if it is not imposed on the trustee by law and 
against his will, but is voluntarily assumed by him 
with the consent or at the request of the beneficiary, 
the statute will not run as long as he admits his 
obligations and makes no adverse claim,®® as in cas¬ 
es where there is a trust but a person other than the 
appointed trustee voluntarily takes possession of the 
trust funds and proceeds to perform the duties of 
the real trustee with the beneficiary's con.sent®i 

It has even been held that the general rule that 
the statutes of limitation do not apply to trusts un¬ 
til termination or repudiation applies to all continu¬ 
ing trusts, whether express or constructive.®® 


78. Vt—^In re Delligran's Estate, 18 

A. 2d 282, 111 Vt. 227. 

73i N.Y.—^Model Bldx, etc., Assoc. 
V. Reeves, 186 N.Y.>S. 759, 114 Mlsc. 
137, reversed on other grrounds 194 
K.Y.S. 888, 201 App.Dlv. <329, and 
reversed on other grounds 140 N. 

B. 716, 236 N.Y. 331. 

87 O J. p 910 note 65. 

74. Ind—^Parks v. Satterthwaite, 82 
N.E. 82, 182 Ind. 411. 

Ohio.—^McCauley v. German Nat. 
Bank, 17 Ohio N.P.,N.S., 30S. 

75. Waah.—^Metcalfe y. Mental 

Science Industrial Ass'n, 220 P. 1, 
127 Wash. 50. 

37 CJ P 912 note 81. 

78. Mo.—^Koppel v. Rowland, 4 S. 

W2d 816, 319 Mo 602. 

N.Y.—^In re Walls' Guardianship, 38 
N.Y.S.2d 879, 179 Misc. 924. 

87 O J. p 912 note '88. 

Repudiation 

Statute of limitations held not to 
start to run until trust had been re¬ 
pudiated. 

Ariz,—Valley Nat. Bank of Phoenix 
V Battles, 156 P 2d 244, 62 Anz. 
198. 

Oa.—^Harris v. Neuman, 177 S.E. 698, 
179 Ga. 879. 

N.Y—^Van Dyne v. Nelson, 245 N. 
Y.S. 389, 230 App.Div. 677—^Keys v. 
Leopold, 210 N.YS. 406, 213 App. 
Div. 7'60—^Whitaker v. Westberg, 
208 NY.S. 638, 124 Misc. 556, af¬ 
firmed 218 N.Y.S. 985, 215 App.Div. 
785. 


Okl.—Blunck v. Blunck, 44 P.2d 963, 
172 OkL 256. 

77. Mo.—Laughlln v. Laughlln, 237 
S W. 1024, 291 Mo. 472. 

78L Kan.—Staab v. Staab. 163 P.2d 
418, 160 Kan. 417. 

Ky—Huff V. Byers, 272 S.W. 897, 
209 Ky. 876 

Mo—Cunningham v. Kinnerk, 74 S. 

W.2d 1107, 230 Mo.App. 749. 

87 C J. p 912 note 85. 

79. Nev.—-White v. Sheldon, 4 Nev. 
280. 

80. U.S.—^Nuveen v- Board of Public 
Instruction of Gkt.dBden County, C. 

C.AFla, 88 F.2d 175, certiorari 
denied Board of Public Instruction 
of Gadsden County, Fla. v. Nuveen, 
67 set. 794, 301 US. 691, 81 L.Bd. 
1347. 

Cal.—^Kombau v. Evans, 152 P.2d 651, 
66 CalApp.2d 677. 

Fla—^Bro^der v. Da Costa, 109 So. 
448, 91 Fla. 1. 

Ga.—Citizens' & Southern Nat. Bank 
V Ellis, 156 SE. 603, 171 Ga 717. 
Ban—Staab v. Staab, 163 P.2d 418, 
160 Ean. 417—Staab v. Staab, 145 
P.2d 447, 158 Ean. 69. 

37 C.J. p 912 note 88. 

Action against admlnlstratiin of 
estate of deceased trustee by bene¬ 
ficiary to enforce trust in corporate 
stock was not barred by limitation 
because not instituted withm four 
years from date of death of trustee, 
where administratrix acknowledged, 
in writing, validity of beneficial m- 
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terest in stock and of trust, so that 
administratrix was not a construc¬ 
tive or involuntary trustee, but an 
express trustee.—^ICroger v. Truitt, 
163 P.2d 735, 27 Cal.2d 288. 

81. Md.—Owens v. Crow, 62 Md. 491- 
37 C.J p 913 note 89. 

Rusband of insane trustee 

Where evidence showed that, after 
trustee of resulting trust became in¬ 
sane, beneficiaries of trust depended 
on trustee's husband, who was hand¬ 
ling her affairs, to carry out the 
terms of the trust, and that they 
paid him rents and let him handle 
land, which was subject to the trust, 
m such capacity, assuming that he 
would advise them whether the pur¬ 
poses of the trust had been fulfilled, 
statute of limitations did not run on 
beneficiaries* claims durmg such 
time.—McGill v. McGill, 118 P.2d 826, 
189 Okl. 3. 

88. U.S.—^Federal Land Value Ins. 

Co. V. Taylor, C.CA.Cal., 56 F.2d 

351, applying Califorma law. 
Agreement held to oreoite oonttauilxig 
trust 

Agreement under which promoter 
of insurance corporation and corpo¬ 
ration obtained notes and mortgages 
deposited with state treasurers was 
held to create continuing trust, and 
therefore statute of limitations did 
not begin to run against beneficiary 
until repudiation of trust.—Federal 
Land Value Ins. Co. v. Taylor, supra. 
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d. Particalar Transactions or Bdationships 

(1) Receipt of plaintiffs money or prop¬ 

erty; agency 

(2) Conveyance or assignment as securi¬ 

ty for debts 

(3) Corporations or officers or directors 

thereof 

(4) Funds held by public treasury, mu¬ 

nicipalities, or public officers 

(5) Guardian and ward 

(6) Personal representative and benefi¬ 

ciaries 

(7) Other transactions or relationships 

(1) Receipt of Plaintiffs Money or Proper¬ 
ty; Agency 

A person, such as an attorney or agent, receiving 
money or property to be paid over to the plaintiff, is 
not necessarily a trustee of an express trust, within 
the general rule exempting such trusts from the stat¬ 
utes of limitation; but the general rule may apply where 
the relation goes beyond mere agency, or where there 
Is an actual agreement that the money should be held 
for the plaintiff’s beneht. 

A person receiving from another money to be 
paid to a third or to be applied to some particular 
purpose is not necessarily a trustee of an express 
trust within the general rule, as discussed supra § 
178, exempting such trusts from the statute, for an 
action at law will ordinarily lie against him for his 
failure to perform his duty;83 nor in such a case 
is the money held in a "fiduciary capacity” within 
the meaning of a statute.84 For similar reasons 
the fact that defendant receives and holds money 
which it is his duty to pay over to plaintiff,as 


where an agent or attorney collects or receives 
money for his principal or client,does not con¬ 
stitute him a trustee within the general rule, al¬ 
though it may be that in such a case the statute of 
limitations does not begin to run until plaintiff ac¬ 
quires knowledge of defendant’s receipt of the mon¬ 
ey and, in holding that a demand is necessary 
before suit, it is sometimes said that the relation of 
the parties is that of trustee and cestui que trust*® 

On the other hand, an agent or attorney may be 
given duties and responsibilities which are beyond 
those ordinarily incident to the relationship of 
principal and agent or attorney and client, and 
thus may become substantially, if not practically, a 
trustee.*® It has frequently been held that, where 
an agent or attorney is intrusted with money or oth¬ 
er property of his principal or client so that a fidu¬ 
ciary relation is created between them, as where 
the agent or attorney is given the power of invest¬ 
ment, management, and general control on behalf 
of his principal or client, the case falls within the 
general rule exempting trusts from the statute;®® 
and this notwithstanding the trust may not belong 
to that class of technical trusts which falls within 
the exclusive jurisdiction of a court of equity.®^ 

It results that, where it is sought to raise a trust 
from the fact that defendant has received and holds 
money belonging to plaintiff, the material inquiry 
is whether there was actually any agreement that 
the money should be held for plaintiff’s benefit;®* 
but, where such an agreement is shown, the liability 
of the agent or depositary is that of a trustee with 
respect to the statute of limitations.®* It has been 


83. Ean.—Ooxpiui Juls oltad ia 
Bell V. Bank of Whitewater, 78 P. 
2d 1059, 10>62, 14$ Kan. *901. 

37 C J. p 918 note 91. 

Actions for money received to plain¬ 
tiff's use see supra $ 159. 
Particular transaotioiis held not 
“tnurts" 

Vt.—B W. Bailey & Co. v Groton 
Mfgr. Co., 84 A.2d 1718, .118 Vt. 809. 
87 0.J p 918 note 91 [a]. 

8 d. ]Sr T.—^Butler v, Winterbottom, 
171 NT.S. 59. 

37 C.J. p 918 note 92. 

85. Ark—Carroll v. Carroll, 121 S. 

W. 947, 92 Ark. 62i5. 

87 C.J. p SIS note 93. 

881 XJ6.—^Woolsey v. Trimble, CO. 

A.Ohio, 18 F.2d 908 
Ark.—^T. M. Dover Mercantile Co. v. 
Dover, 62 •S.W.Sd 971, 187 Ark. 
859 

WVa.—Barnes v. Lilly, 159 S.B1. 873, 
110 W.Va 643. 

37 C.J. p 913 note 94. 


Fremlunui ooUeoted by Insurance 
agency 

U.«S,—Keim ▼. O'Bnen, D.C.Pa., 46 F. 
Supp, 72'9. 

Son conducting mother’s business af¬ 
fairs 

Miss—^Minor v. McDowell, 118 So 
•576. 

87. Po.—^Fox V. Cash, 11 Pa. 207. 

88 . Cal.—Schroeder v. Jahns, 27 Cal. 
274. 

N.J.—^Rusling V. Rusllng, B A. 534, 
42 594. 

89. Ark.—T. M. Dover Mercantile 
Co. V. Dover, 62 S.W.2d 971, 187 
Ark. 859. 

137 C.J. p 914 note 97. 

90m U.S.—^Bacon v. Rives, Veu, 1 S. 

Ct 3, 106 U.S 99, 27 L.Bd 69. 

87 C J. p 914 note 99. 

Brother managing property 
Ga—Williamson v. Calhoun, 176 S. 
B. 653, 49 Ga.App. 681. 

158 


Corporation managing estate 
Ark—T. M Dover Mercantile Co. v. 

Dover, 62 SW.2d 971, 1187 Ark. 859. 
Stockholder carrying on business 
Utah.—Simper v. Brown, 278 P. 529, 
74 Utah 178. 

91. U.S.—^Bacon v. Rives, Va, 1 S 
Ct. 3, ID'S US. 99, 27 ILEd. 6'9. 

92. Ind.—^Parks v Satterthwalte, 32 
N.E. 82, 132 Ind. 411. 

37 C.J. p 914 note 2. 

98. Ga—^Reynolds v. Dorsey, 8 SB. 

2d 1564, 188 Ga 218 
N.C—Sorrell v. Sorrell, 152 S.B. 1'67, 
198 N.C. 460. 

Pa—^Momson v. Blake, 33 PaJSuper. 
290. 

Xasurance received under facility cf 
payment clause 

In action against industrial in¬ 
sured's administrator to recover pro¬ 
ceeds of policies paid to administra¬ 
tor under facility of payment clause, 
administrator could not rely on stat¬ 
ute of limitations, since he held pro¬ 
ceeds as trustee—^Fulcher v. Parker, 
194 SB. 714, 169 Va 479. 
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held that, where money is deposited with defendant 
by way of bond or guaranty, to be returned on the 
happening of a certain event, and where the money 
is never free of plamtifPs claim and remains plain¬ 
tiffs money in defendant’s possession, defendant’s 
possession is merely as trustee or depositary, and 
the statute does not run until the trusteeship is re¬ 
pudiated.®* 

(2) Conveyance or Assignment as Security 
for Debts 

The general rule exempting trusts from the stat¬ 
utes of limitation until termination or repudiation has 
generally been held to apply where property Is con¬ 
veyed or assigned by way of security for a debt with 
a stipulation for reconveyance or reassignment on pay¬ 
ment of the debt, or where a debtor makes an assign¬ 
ment for the benefit of creditors, or where a trustee 
or assignee acquires possession of an Insolvent debtor’s 
property under the insolvency laws. 

In general, where property is conveyed or as¬ 
signed by way of security for a debt, with a stipu¬ 
lation for its reconveyance or reassignment on pay¬ 
ment of the debt secured, a trust is thereby created, 
or, if the stipulation is by parol, an equitable mort¬ 
gage enforceable as a trust,®® which falls within 
the general rule exempting express continuing trusts 
from the operation of the statute tmtil termination 
or repudiation,®® although it has also been held that 
the property is not held in trust within the rule un¬ 
til the debt secured is fully paid.®^ The general 
rule applies a fortiori to a conveyance of property 
in trust to pay debts,®® but only to the extent of the 
property and debts embraced in the deed.®® Where 


the maker of indorsed notes conveys lands to the 
surety or indorser as security for the latter’s con¬ 
tingent liability, a trust and an equitable lien are 
created in favor of the payee of the notes, which 
continues notwithstanding the liability of the surety 
or indorser becomes barred by limitations.^ Where 
land is conveyed under a contract that it shall be 
sold by the grantee who shall pay out of the pro¬ 
ceeds certain debts of the grantor and repay the 
balance, a direct trust as to the proceeds is created 
within the general rule above mentioned.® 

It has been held that prescription does not run 
during the existence of a pledge;® and a pledge 
with a power of sale has been held to create a di¬ 
rect trust so that the pledgor’s right to an account¬ 
ing is not affected by the statute until demand and 
refusal or the assertion of an adverse claim by the 
pledgee.* 

Assignments for benefit of creditors. It has been 
held that an assignment for the benefit of creditors 
does not constitute a continuing and subsisting trust 
within the meaning of a statute exempting such 
trusts from the operation of the statute of limita¬ 
tions.® Generally, however, where a debtor makes 
an assignment for the benefit of his creditors, an 
express trust is thereby created, so that, as against 
the claims of creditors not barred at the time of the 
assignment, the statute of limitations will not run 
in favor of the assignee until the trust is terminated 
as by resignation, removal, or discharge by order 
of court,® unless in exceptional circumstances,^ or 
payment is refused by the assignee;® and this is 


94b Cal.—Coast Counties Real Es¬ 
tate & Investment Co. v. Monterey 
County Water Works, 274 P. 416, 
96 CaLApp. 2*69. 

95. Anz.—Navajo-Apache Bank & 
Trust Co. V. Desmont, 170 P. 798* 
19 Ariz. 885. 

37 C.J. p 914 note 4. 

99. Cal.—Cohn v. Cohn, 69 P.2d 969, 
7 CaJ.2d 1—Cohn v. Cohn, 281 P. 
504, 101 CaLApp 746. 

37 C.J. p 914 note 5. 

Vnty to prorate proceeds among 
notes 

Where guarantor of notes executed 
mortgage to secure the guarantees 
and subsequently conveyed the mort¬ 
gaged land to third persons, and 
mortgagee effected foreclosure, 
“trust** did not exist either before 
foreclosure or afterwards as respects 
mortgagee*s duty of prorating pro¬ 
ceeds of foreclosure sale among 
notes, and hence rule that limitations 
do not run against trustee until re¬ 
pudiation of the trust was inapplica¬ 
ble.—Jackson v. Lacy. 100 P.2d 313, 
37 Cal.App 2d 55:1 


97. Iowa.—Voiding v. Gtoepel, 211 N. 
W. 482, 20>3 Iowa 540. 

9^1 D.C.—Toung v. Howard, 120 iF 
2d 712, 73 App.D.a 840. 

•37 C.J. p 914 note 6. 

Trust to seouxe corporate bonds 

U.S —^Manufacturer*s Trust Co. v. 
Kelby, C.CAN.T., 125 P.2d 6'50— 
In re Prudence Bonds Corp, DC. 
N.Y., 67 FSupp. 889, affirmed in 
part end modified in part on other 
grounds, CCA., President and Di¬ 
rectors of Man^ttan Co. v. Kelby, 
147 F2d 465. certiorari denied 66 

S.Ct 916, two cases. >824 U.S. 866, 
89 LuBd. 1422. 

99. Md.—Gibbs ▼. Cunningham, 4 
MdOh. 322. 

37 C.J. p 914 note 7. 

1. Mass —^Eastman v. Foster. 8 
Mete. 19. 

37 C.J. p 914 note 8. 

2. Ind—^Talbott v. Barber, 38 NE 
487, 11 IndApp. 1, 54 Am.<S R. 491. 

Wash.—^Irwm v. Holbrook, 66 P. 116, 
26 Wash. 89 

8 . ns—Ernest M. Loeb Co. v. 
Avoyelles Drainage Diet. No. 8 of 
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Parish of Avoyelles, D.C.Iia., >60 F. 
Supp. 296. 

49 C.J. p 978 notes 85—88. 

Trust effected by agreement 
Limitations do not run against 
pledgor’s action to recover collater¬ 
als held in trust under new agree¬ 
ment until liability of pledgor as¬ 
serted by pledgee is determined, or 
pledgee repudiates trust—Parker v. 
First Nat. Bank, 223 N.W. 651, 118 
Neb. 96. 

4. N T.—^Purdy v. Sistare, 2 Hun 
12<6, 4 Thomps & C. 408. 

5. Ky.—^Richardson v. Whitaker. 45 
SW. 774, 103 Ky. 425. 

37 C.J. p 915 note 12. 

6. N.Y.—Mills V. Husson, 35 N.E. 
422, 140 N.Y. 99 

137 C.J. p 915 note 18. 

7. Pa—^Penn Bank’s Estate, 25 A. 
810, 162 Pa. 66. 

87 C.J p 915 note 14. 

a N.Y.—Hill V. McDonald, 11 N.Y. 
S. 813, 58 Hun <322, 19 N.Y.av.Proo. 
481. 

87 C.J. p 915 note 15. 
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true, even though during the continuance of the 
trust a nght of action against the debtor becomes 
barred.^ Moreover, the same rule has been held to 
apply where the assets of an assigned estate come 
into the hands of an agent appointed by the credi¬ 
tors under the statute regulating such assign- 
ments.io However, the trust does not affect the 
running of the statute between a creditor and the 
assignor and in any event the statute runs in 
favor of the assignee and against the creditor from 
the time of a settlement between the parties.^^ 

Insolvency proceedings. Where the property of 
an insolvent debtor, in proceedings under the insol¬ 
vency laws, goes into the possession of a trustee or 
assignee for the benefit of creditors, an express 
trust is thereby created so that as against the claims 
of creditors not then barred the statute of limita¬ 
tions will not run in favor of the assignee or trus¬ 
tee during the continuance of the trust and, 
therefore, a claim not barred at the commencement 
of the insolvency proceedings may be proved at a 
meeting of the creditors,or recovered in an ac¬ 
tion or by way of set-off against the assignee or 
trustee,!® after the statutory period has elapsed. 
However, the operation of the statute on a right of 
action by a creditor against the debtor is not affect¬ 
ed by the trust, and the statute continues to run as 
if no insolvency had intervened.!® While a re¬ 
ceiver may be a trustee for the creditors m a cer¬ 
tain sense, he has been held not to be the trustee of 
an express trust, so that the statute of limitations 
continues to run against creditors ;!'^ but it has also 
been held that a court of equity will not permit a 


receiver in insolvency proceedings to plead limita¬ 
tions because of the lapse of time since the receiv¬ 
ership, even though he has the technical right to do 
so.!® 

The effect of the pendency of proceedings in in¬ 
solvency or bankruptcy as suspending the statute of 
limitations is considered infra § 249. 

(3) Corporations or Officers or Directors 
Thereof 

Where a corporation Is a trustee as to Its stock¬ 
holders, the general rule exempting trusts from the stat¬ 
utes of limitation until termination or repudiation ap¬ 
plies. The authorities are In conflict as to whether of¬ 
ficers or directors of banks or other corporations are 
trustees of an express trust within the rule. 

Where the relation of a corporation to its stock¬ 
holder is that of a trustee of a direct trust, as dis¬ 
cussed in Corporations § 477, limitations have no 
application until there has been a clear and un¬ 
equivocal notice of repudiation to the cestui que 
trust,!® in accordance with the general rule, as con¬ 
sidered supra § 178, exempting trusts from the stat¬ 
utes of limitation until termination or repudiation. 
However, the trust relation of a corporation as to 
its stock exists only concerning stockholders.®® 

In some jurisdictions it has been held that di¬ 
rectors and officers of banks or other corporations 
are not trustees of an express trust within the rule 
exempting such trusts from the operation of the 
statute, but that at most they are trustees of an 
implied trust and are within the protection of the 
statute,®! at least in so far as they may be sued at 


9. Pa.—Heckert’s Appeal, 24 Fa 482 
—re Eaufknan, 22 Fa.Oo. 38'5. 
iOl sc.—^M cIntyre v. McClenaghan, 
12 SC. 185. 

11 . Mich.—Parsons v. CLarli;, 26 N. 

W. 656, 69 Mich. 414. 

Pa--—In re Khuflnan, 22 Pa.Co 885. 

IflL Ky —^Richardson v. Whitaker, 4'5 
S.W. 774, 103 Ky. 426, 20 Ky L. 121. 

13. Mass.—^Minot v. Thacher, 7 
Mete. 348, 41 AmD 444. 

37 •C.J. p 915 note 21. 

Aotloa harred hefore Insolvenoy pro. 
oeadlng 

Where defendants obtained person¬ 
alty from a corporation under an 
unlawful preference, and all claims 
allowed by receiver of corporation 
were in existence when unlawful 
preference was made and none of the 
claims had been reduced to judg¬ 
ment when receiver commenced suit 
to set aside the transfers of person¬ 
alty, at a time more than the stat¬ 
utory period after the preference, a 
subsequent discovery of concealed 
fraud could not he relied on to toll 


period of limitations applicable to re¬ 
ceiver's suit—^Peeples v. Hayes, 194 
P 2d 80'5, 4 Wash 2d 258. 

Id. Mass.—^Minot v. Thacher, 7 
Mete. 348, 41 Am.D. 444. 

15. Mass.—Parker v. Sanborn, 7 
Gray 191. 

37 C J. p 915 note 23. 

10L Mass.—Collester v. Hailey, 6 
Gray 617. 

17. XT.S.—^Mattlson-Greenlee Service 
Corporation v. Culhane, C.C.A.I11., 
103 ir2d 608. 

IB, Del.—Haas v. Sinaloa Kxplorar 
tion & Development Co., 152 A. 216, 
17 DelCh. 263. 

Beason for rule 

“I know of no authority which 
would countenance the rule that 
where equity is administering a fund 
for the benefit primarily of creditors 
and secondarily of others, the time 
which the court takes for the con¬ 
venient administration of the estate 
should be allowed the effect of de¬ 
feating the rights of ajiy of the 
fund's beneficiaries.”—^Haas v. Sina¬ 

160 


loa lixploratlon & Development Co., 
supra. 

19. Colo —^Mountain Water Works 
Constr. Co. v. Holme, 118 P. 601, 
49 Colo. 412. 

87 C.J. p 916 note 29. 

Blglit to eUvULeadJi 
The statute of limitations on right 
to recover dividends from corpora¬ 
tion begins to run when the trust 
relationship between corporation and 
one entitled to the dividends is ter¬ 
minated in some manner which gives 
rise to the relation of debtor end 
creditor, generally by a demand and 
refusal to pay. 

La—iScott V. New York (Life Ins. Co, 
App, .16 So.2d 685. 

Tex.—Cassidy - Southwestern Com¬ 
mission Co. V. Guaranty Trust Go 
of New York, Civ.App., 174 S.W.2d 
494. 

M N.Y.—Hast Lake Lumber Co. v. 
Van Gorder, 174 N.Y.S. 38. 195 
Misc. 704. 

87 C.J. p 915 note 30. 

81. XT.S.—^Farmer v. Staaderen, CC 
A.Okl.. 98 F.2d 3>5>9. 
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law.22 However, there is a conflict of authority on 
this question ;23 and in other jurisdictions they are 
held to be trustees in whose favor the statute does 
not run during the continuance of the trust, 2 ^ ex¬ 
cept that, where a director repudiates his trust and 
appropriates the trust property to his own use, the 
statute begins to run in his favor.25 Moreover, 
even where the directors or officers of a corpora¬ 
tion or bank are regarded as trustees, the statute 
of limitations will begin to run from the time they 
cease to hold office and, even if the directors of 
a bank are regarded as trustees of an express trust, 
the statute of limitations against a suit for violation 
of that trust begins to run from the time the di¬ 
rectors turned over the assets of the bank to other 
banks and thereafter exercised no control over its 

business.27 

In some jurisdictions it has been held that, even 
where the ground or cause of action is theoretically 
within the concurrent jurisdiction of courts of law 


and equity,22 the question whether or not directors 
are to be regarded as trustees of a direct and ex¬ 
press trust or as trustees of an implied trust may 
be dependent on the circumstances of the particular 
case ,22 such as the alleged breach of duty.®® 

(4) Funds Held by Public Treasury, Munic¬ 
ipalities, or Public Officers 

Money paid Into a public treasury, or coming Into 
the hands of municipal corporations or public officers, 
to be held, paid over, or invested according to law, is 
generally deemed to be held in trust, within the rule 
exempting express trusts from statutes of limitation 
until termination or repudiation. 

Money regularly paid into a public treasury or 
coming into the hands of municipal corporations or 
public officers to be held, paid over, or invested ac¬ 
cording to law has generally been deemed to be held 
in trust within the rule exempting express trusts 
from the operation of the statute of limitations until 
termination or repudiation of the trust .21 The rule 


Conn.—-Arrigonl v. Adorno, 31 A2d 
32, 129 Conn. 673. 

Fla.—^Hayes v. Belleair Development 
Co. 162 So 698, 120 Fla. 326 
Kan—Gullfoyle v Brown, 88 P.2d 
10S2, 149 Kan. 615. 

Keb —^Department of Bankingr v 
McMullen. 278 NW 651, 134 Neb. 
338. 

37 C J. p 915 note 31. 

Directors of natloiial bank 
US—Wbite V. Federal .Deposit Ins. 
Corporation, C.C A Va., 122 F.2d 
770, rehearln^r denied 124 F 2d 429, 
certiorari denied Federal Deposit 
Ins. Corporation v. White, 62 S Ct. 
1043. 316 US. 672, 86 LEd. 1747— 
Payne v. Ostrus, C.C.A.Iowa, 50 F. 
2d 1039, 77 A.Li.It 531—Cooper v. 
Hill, Colo. 94 F. 582, 36 C.aA 402. 

22. Wls.—Boyd V. Eau Claire Mut. 
F. Assoc, 94 N.W. 171, 116 Wis 
155, 96 AmS.B. 948, 61 DR A. 918. 

87 C J. p 916 note 32. 

23. Ill—Becker v. Becker, 136 N.E 
581, ^04 Ill 190 

37 C.J. p 916 note 33. 

24. Ill.—Ellis V. Ward. 25 N.E 530, 
137 Ill. 509. 

37 C.J. p 916 note 34. 

25. Or.—^Baillie v Columbia Gold 
Mm. Co., 166 P. 965, 86 Or. 1, re¬ 
hearing demed 167 P. 1167, 86 Or. 
1 . 

agnonaiioa of facts and continued 
control 

Neither ignorance of facts by par¬ 
ties In interest nor continued control 
of board of directors by wrongdoing 
directors served to extend operation 
of the ten year statute of limitations 
with respect to a stockholders* de¬ 
rivative action against corporation's 
officers and directors to impress a 
trust on defendants’ stock in another 

64 0.J.S.—11 


company on ground that defendants 
had breached their fiduciary duty in 
acquiring stock and had wrongfully 
diverted a corporate opportunity to 
themselves.—Turner v American 
Metal Co. 86 N.T.S.fd 3*56, reversed 
on other grounds 60 N.T.S.2d 800, 268 
AppDiv. 239, appeal dismissed 66 N. 
E.2d 591, 295 N.T. 822. 

20 . U.S—^Payne v. Ostrus. C.CA 
Iowa, 50 F2d 1039, 77 AXi R. 531 
N'T—^BAlmanash v. Smith, 51 N.B2d 
681, 291 N.T. 142. 

Wash—Grussemeyer v Harper, *60 
P.2d 702, 187 Wash 608. 

27. Ill—^Becker v- Billmgs, 136 NB 
5*81, 304 Ill 190 
37 C.J p 916 note 37. 

2 a Del —Bovay v H. M. Byllesby & 
Co, 38 A2d 808. 

29. DeL—^Bovay v. H M. Byllesby & 
Co, supra 

30. Conn—liippitt V. Ashley, 94 A 
993. 89 Conn. 451. 

37 C J. p 916 note >86. 

Wrongfol acts of commission 
Where officers and directors are 
sued for benefit of corporation or its 
creditors for wrongful acts of com¬ 
mission by which they have enriched 
chcmselves to Injury of corporation, 
a court of conscience will not regard 
such acts as mere torts but as seri¬ 
ous bresLches of trust, and, although 
such officers and directors are not 
strictly trustees, they will be treated 
as trustees of an express trust and 
without piotection of statute of lim¬ 
itations, especially where insolvency 
of corporation results from their 
wrongdomg.—^Bovay v. H M. Bylles¬ 
by & Co., Del. 38 A 2d 808. 

I 31. U.S —City of Dalhart v. ChUd- 
1 ers, DCTex., IS F.Supp. 903. 
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Anz —City of Bisbee v. Cocblse 
County, 36 P.2d 559, 44 Anz. 283, 
followed In City of Douglas v. 
Kltchel, 86 P.2d 664, 44 Arlz. 246. 
Mont.—^Blackford v. City of Dibby, 
62 P.2d 216, 103 Mont. 272, 107 A 
LR. 1348 

87 C J p 917 note 38. 

Xmprovaiinent distzlot warrants 
Where special water improvement 
district warrants were payable from 
collection of special taxes or assess¬ 
ments in order of their registration, 
trust relationship existed between 
county treasurer and warrant hold¬ 
ers, and limitations would not begin 
to run against an action for breach 
of trust until breach and notice 
thereof was given to warrant hold¬ 
ers; and, where county treasurer 
paid warrants Issued and registered 
after those held by warrant holder 
were issued and registered, and hold¬ 
er did not learn of such pasntnent un¬ 
til 19 years later, and there were no 
funds available in special fund to 
pay holder’s warrants wh^n they ma¬ 
tured, and holder made no inquiry 
which would have disclosed payment 
of the other warrants, right of ac¬ 
tion on warrants against county was 
not barred by limitations, since hold¬ 
er did not have duty to make inquiry 
and had right to presume that coun¬ 
ty treasurer was performing official 
duty of paying warrants in order of 
their registration—Witter v. Phillips 
County, 109 P.2d 56, 111 Mont. 352. 
Fees collected by sheziff for attomay 
General statutes of limitation were 
held inapplicable to claim against 
sheriff for fees cotlected and held for 
attorney appearing for nonresidents 
in tax suits.—Willacy County v. 
Turner, Tex.CivApp., 40 S.W.2d 848, 
reversed on other grounds Turner v. 
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is to the contrary, however, if the trust is not ex¬ 
press, or arises ex maleficio, or the party entitled to 
the money can maintain an ordinary action at law 
to recover it.32 Thus the receipt of money by a 
public officer or municipal corporation under claim 
and color of right does not constitute the officer or 
municipality an express trustee for the persons 
claiming to recover back the money as having been 
wrongfully exacted or received, and the statute of 
limitations applies, since there is only an implied 
trust and no demand is necessary to start the 
statute of limitations running against an action to 
recover the money.s^ 

A county made a trustee by the constitution is 
subject to the general rule applicable to other ex¬ 
press trusts, and limitations will not run in its fa¬ 
vor until after repudiation of the trust and notice 
thereof brought home to the beneficiary.^^ 

Moneys received by clerk of court. Where a 
prothonotary receiving fees and costs in his offi¬ 
cial capacity, for attorneys and parties, holds the 
money as a trustee, he cannot plead the statute of 
limitations to a claim by those entitled thereto.®® 

(5) Guardian and Ward 

The relationship between guardian and ward Is an 
express trust, and the statute of limitations does not 
run until the guardian^ accounts and Is discharged, or 
repudiates the trust. 

With respect to the statutes of limitation, the re¬ 
lationship between a guardian and ward is an ex¬ 
press trust and the statute of limitations does 
not run against a ward as long as the trust is ac¬ 


knowledged,®® or until the guardian accounts and is 
discharged, or rej^udiates the trust.®® In order to 
set the statute in motion there must be some ex¬ 
press declaration or act by the guardian adverse to 
the right of the ward.**® Even if a trust exists aft¬ 
er final settlement by a guardian who used his 
ward’s funds in paying for land, it is a resulting 
trust by force of the law and a matured claim for 
the purpose of applying the statute of limitations 
when the amount is finally and fully ascertained.^^ 

The express trust imposed on the gmrdian of a 
lunatic terminates on the lunatic’s death, so that 
limitations then begin to run against the right of the 
lunatic’s distributees to call for an account.**® 

(6) Personal Representative and Beneficia¬ 
ries 

The general rule Is that an administrator or executor 
is a trustee as to whom limitations do not apply un¬ 
til the trust Is repudiated or terminated. 

Altliough it has been held that a personal repre¬ 
sentative is not a trustee under a ''continuing and 
subsisting trust” within the language of a statute 
exempting such a trustee from the operation of the 
statute of limitations,^® and that as between the 
personal representative and creditors of the estate 
no trust exists of that peculiar kind which is within 
the exclusive control of equity, and to which the 
statute of limitations cannot be pleaded,^* the gen¬ 
eral rule is that an administrator or executor is a 
trustee and limitations do not apply to actions* as to 
the property in his hands until he openly repudiates 
the trust and exercises individual ownership over 


Willacy County, Com.App, 58 fl.W. 
2 d 12. 

muds from special assessmenA pxo- 
ceedinsT 

Ill —Woodruff V. City of Chicago, 69 
N.XI.2d 287, 39 i Ill. 542 

32. Iowa—Stockholders’ Inv. Co. v. 
Town of Brooklyn, 246 NW. SaB, 
21*6 Iowa 693. 

Minn—^Batchelder v. City of Fari¬ 
bault, -3 N.W 2d 7r8, 212 Minn 251. 
37 C J p 917 note >39. 

Custodian of haU. funds 
City official who had custody of 
bail funds was not a trustee of the 
funds so as to prevent application of 
the statute of limitations to bar re¬ 
covery of bail by one who supplied 
It—^People ex rel. Donovan v. Boun- 
ati, 13 N.YjS.2d 1017, 172 Misc. 135, 
reversed on other grounds People on 
Complaint of Donovan v Rounati, 17 
N.7.S 2d 199, 258 App Dlv. 58>5. 

33. SD—Centerville v. Turner 

County, 122 N.W. 8'50, 23 S.D. 424, 
reheard 126 N.W 606, 25 S.D. 300. 

37 C.J p 917 note 40. 


34. S.D—Webster v. Day County, 
127 N.W. 624. 26 S.D. 60. 

35. Tex.—Comanche County v. 
Burke, Civ.App., 166 S.W. 470 

87 aJ P 917 note 44. 

36. Pa— Bradley'S Fstate, 21 Fa. 
Dist 1022, 39 Fa.Co. 401. 

37 C J. p 917 note 46. 

37. S.C.—^Bagwell v. Bjinton,<82 S.B 
2d 147, 205 S C. 377. 

33. Miss —^Hook V Leland Bonk, 98 
So 594. 

S.C—^Bagwell v. Hinton, 132 S.D 2d 
147, 205 SC. 377. 

39. Ark—Toung v. Young, 147 S.W. 

2d 736, 201 Ark, 984. 

N.Y.—In re Taylor, 276 N.Y.S. 934, 
158 Misc. 673. 

S.C—^Bagwell v. Hinton, 32 SEI2d 
147, 20-3 S C. 377. 

Wash—Goodwin v. American Surety 
Co of New Yorii:, 68 P.2d 619, 190 
Wash. 467 

37 C J. p 920 note 87. 

Where guardia n had never made an 
acooxuLtlacT to probate court or been 
discharged, the statute, permitting a 
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person in whose favor a cause of ac¬ 
tion accrues during minority to 
maintain the action within three 
years after attaining majority, did 
not bar ward's aetion against guard¬ 
ian for money belonging to ward, al¬ 
though not commenced within three 
years after ward attained majority. 
—Young V. Young, 147 ©.W2d 786, 
201 Ark. 984. 

40. Miss—^Hook V. Deland Bank, 98 
So 594. 

37 C.J. p 921 note 88. 

41. Mo.—Koyl V. Day, 187 SW. 279, 
194 Mo App 291, rehearing denied 
.196 S.W. 433, 194 Mo App. 291 

42. N.C.—^Liowder v. Hathcock, 64 
S.F. 194, 150 N.C. 438. 

BSffect of death of incompetent ward 
generally see Insane Persons 9 5®- 

43. Hy.—Cox V. Simmerman, 48 S. 
W 2d 1078, 248 Ky. 474. 

37 C J. p 921 note 96. 

44. Pa—-Appeal of York, 2 A, 65, 
110 Pa. 69, overruling In re Mc- 
Candless' Estate, 61 Pa 9 and Ap¬ 
peal of McClintock, 29 Pa 3'60. 

24 C.J. p 7TS note 63. 
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the property,^5 or until the trust is terminated'^® 
Thus a plea of limitations is not open to the person¬ 
al representative of a deceased administrator or to 
the sureties on his official bond in an action for ac- 
counting>7 Moreover, in actions for the recovery 
of a legacy, the statute of limitations begins to run 
from the time of final settlement or order to pay 
legacies,^® the trust relationship continuing until 
discharge on final settlement or until the legacy is 
paid.49 However, when an administrator has duly 
settled his administration account and carried out 
the order of distribution, the statute of limitations 
begins to run in his favor.®® 

Where testator gave his whole estate to his exec¬ 
utors in trust, with power of sale to pay debts, etc., 
to be exercised when they deemed advisable, and his 
real property was encumbered and unsalable, and 
the executors made no sale thereof for ten years 
after his death, during which time they had no as¬ 
sets to pay debts, the executors were trustees of 
the creditors, so that limitations did not run as to 
claims against the estate until the sale of the real 
estate.®^ 

The applicability of special statutes of limitation 
to actions against executors and administrators on 
claims against the estate is considered in Executors 
and Administrators § 732; and the applicability of 
such statutes to other actions against executors and 
administrators, such as actions for legacies or dis¬ 
tributive shares, is considered in Executors and 
Adnunistrators § 733. 


§ 179 

(7) Other Transactions or Relationships 

The applicability of the general rule exempting 
trusts from the operation of statutes of limitation un¬ 
til termination or repudiation of the trust has been 
determined with respect to various transactions and 
relationships, such as debtor and creditor, partners, 
vendor and purchaser, and others. 

The applicability of the general rule, as discussed 
supra § 178, that trusts are exempt from the op¬ 
eration of statutes of limitation until the trust has 
been terminated or repudiated, has been determined 
not only with respect to the transactions and^ rela¬ 
tionships considered in the pripr subdivisions of this 
section, but also with respect to actions involving 
various other transactions and relationships.®^ 
Where two or more persons share in paying the 
purchase price of property under an agreement that 
title shall be taken and held by one of them for the 
joint benefit of all, and the property is purchased 
and title taken according to the terms of the agree¬ 
ment, a trust is created which is exempt from the 
operation of the statute until r^udiated by the 
trustee.®® A certificate that the maker thereof 
holds certain money to abide the settlement of dis¬ 
putes as to its ownership creates an express trust 
with no definite time fixed for its termination by 
payment, and hence limitations will not rtm against 
a claim on such certificate until the true owner has 
been ascertained, and a demand made by one show¬ 
ing a right to the money.®^ 

Between debtor and creditor. The mere rela¬ 
tion of debtor and creditor is insufficient to prevent 


A5.* CaL—^In re Clary’s Slstate, 264 P. 
242. 20<3 Cal 335—Noble v. Noble. 
239 P. 61. 73 CalApp. 604. I 

Iowa—^Newton v. Knox, 18 N.W.2d 
795. 234 Iowa 1095. 

Neb—^In re 'Statz' Estate, 12 N.W.2d 
1829. 144 Neb. 154. 

NY.—In re Menahan’s Ex’rs, 229 N. 
Y.S. 706, 224 App.Div. 139—^In re 
Coventry’s Estate. 34 N.Y.S 2d 619, 
178 Mlsc. 620. affirmed 34 N.Y.S.2d 
624, 263 App.Div. 1064—In re Mil- 
denberger’s Estate, 17 N.Y S 2d 79, 
173 Misc 64. affirmed 21 N.Y S 2d 
512, 259 App Div 1008, appeal de¬ 
nied 23 NYS.2d 203, 260 AppDiv. 
848. 

Or.—^Fitchard v Hirschberg*s Estate, 
272 P. 906, 128 Or. 317, reliearlnsr 
denied 274 P <505. 128 Or. 317 
Tex.—^Arrinsrton v. McDaniel, Com. 
App., 14 S.W2d 1009, certified 
questions answered 25 S.W.2d 29'5, 
119 Tex. 148—Savag-e v. Delgado, 
Civ.App. >93 S.W.2d 4'80, error dis¬ 
missed—^Morrell v. Hamlett. Civ. 
App, 24 SW2d 531, error refused 
37 C J. p 921 note 97. 

Homestead 

Since executor’s power to sell 
granted by will did not apply to 


homestead, the wiU did not Impose 
trust on executor not subject to lim¬ 
itation statute, such as would per¬ 
mit recovery of Items of executor’s 
account otherwise barred by limita^ 
lions.—Hudson v. Hutchinson, Tex. 
Civ.App., 41 S.W.2d 1013, error re¬ 
fused. 

46. Neb—In re Statz’ Estate, 12 N. 
W.2d 829, 144 Neb. 154. 

N.C.—^Pearson v. Pearson, 40 SE.2d 
477, 227 N.C. 31. 

37 C.J. p 921 note 98. 

47. CaL—Elizalde v. Murphy, 126 P. 
978, 163 CaL 681. 

Neb—Corpus Jhxls cited in In re 
Statz’ Estate, 12 N.W.2d 829, 836, 
144 Neb. 154. 

48. Iowa.—Packer v. Overton, 203 N. 
W i307, 200 Iowa 320. 

49. Iowa.—Packer v. Overton, supra. 

50. Conn.—Gray v. Gtoddard, 9S A. 
126, 90 Conn. 561. 

51. NY—Matter of Prince, 107 N. 
Y.S. 293, 56 Misc. 222. 

52. Buie held applicable 

ITS—General Petroleum Corporation 
of California v. Dougherty, CC.A. 
Cal., 117 F.2d 629. 
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Ark.—Sprigg v. Wilmans, 165 S.W 2d 
•69, 204 Ark. 863. 

Cal.—^Heaston & Glimpse v. West 
American Oil Co., Ill P 2d 90<5, 44 
Oal.App.2d 107. 

Tex —^Perry Nat. Bank v. (Liamb, Civ. 
App., 147 S.W.2d 824—Grennan v. 
Forgeron, Civ.App, 101 S.W.2d 88'5, 
error dismissed—^Hoke v. Simon- 
ton, CIvAlpp , 46 S.W.2d 1013, error 
refused. 

Buie held tnapplioable 
U S —Hidalgo County v. Jackson, C. 

C.A.Tex, 119 P2d 108 
Ill—^Litwln V. Halsey, Stuart & Co, 
58 NE.2d 737, 324 Ill App. 525 
N.Y.—Application of Long Island R. 
Co, 22 N.Y S.2d 706, 174 Misc. 1037, 
affirmed 25 NYS 2d 1005, 261 App 
Div. 914, reargument denied 27 N. 
Y.S 2d 441, 261 App.Div 987 
Pa—^Leuschen v. Cook, 21 A.2d 496, 
145 Pa Super. 668. 

Tenn—Jackson v Dobbs, 290 S.W. 
402, li54 Tenn. 602. 

58. Cal.—Faylop v. Faylor, 68 P. 482, 
136 Cal. 92. 

37 C.J. p 908 note 46. 

54 b CaL—Petersen v. Taylor, 83 P. 
436, 4 CaLIJnr6p.Cas. 49. 
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the running of the statute,55 even though the debtor 
promises the creditor that the latter shall have a 
lien t© secure the debt.56 

Between debtor and purchaser at sheriff's sale. 
An express trust exempt from the operation of the 
statute may be created by a stranger’s purchase of 
personal property at a sheriff’s sale under an agree¬ 
ment to hold it for the benefit of the debtor.®^ 
However, where plaintiff purchased his debtor’s 
land at a sheriff’s sale with an agreement that the 
debtor should remain in possession and refund the 
money at an indefinite period, there was at most 
only a constructive trust, against which limitations 
ran both at law and in equity.® 8 

Between partners. The relation between copart¬ 
ners does not create such a trust as will exempt ac¬ 
tions thereon from the operation of the statute of 
limitations.®® 

Between vendor and purchaser. Since the rule 
in equity is that from the time of a contract for the 
sale of land the vendor becomes a trustee of the 
legal title for the purchaser, and the purchaser be¬ 
comes a trustee of the purchase money for the ven¬ 
dor who has a lien on the land therefor, as dis¬ 
cussed in the C.J.S. title Vendor and Purchaser § 
277, also 66 C.J. p 1028 note 86~p 1029 note 3, ac¬ 
tions between vendors and purchasers fall within 
the general rule exempting trusts from the statutes 
of limitation,®® which do not run until the vendor 


has in some manner disavowed his trust, as by a 
flat refusal to convey or to recognize the contract.®! 
It has been held, however, that this doctrine applies 
only where the vendee is in possession of the land.®® 
At any rate, when the owner of the equitable title 
is in possession under his contract, the statute can¬ 
not run on his right to a conveyance.®® 

Between remainderman and life beneficiary. 
Limitations run against an action by a remainder¬ 
man against one claiming under a life tenant,®^ be¬ 
ginning to run at the time of the death of the life 
tenant ;®5 but limitations do not begin to run against 
an action by a remainderman against a life bene¬ 
ficiary as trustee to determine the rights of the par¬ 
ties in trust property until the death of the life ten¬ 
ant.®® 

Legacy charged against real estate. While it has 
been held that a legacy, as a charge against real 
estate created by will, is an express trust to which 
the statute of limitations does not apply during the 
continuance of the trust,®^ it has also been held that 
such a charge is not an express trust so as to pre¬ 
vent the running of the statute.®® 

Fraudulent grantee as statutory trustee. Where 
by statute a fraudulent grantee is virtually a trus¬ 
tee for the benefit of the heirs of the grantor, the 
statute of limitations does not run against a suit in 
equity by the latter against the grantee for an ac¬ 
counting until defendant’s repudiation of the 
trust.®® 


55. tr.S—^Keim V. O’Brien, D.'C.Pa., | 
46 FSupp. 729. 

S.D.—Johnson v. Oraff, 23 N.W.2d 
ISS 

Tex—U. 'S. Fidelity & Guaranty Co 
v First Nat. Bank, Oiv.App., 93 'S. 
W.Sd 662, error dismissed. 

37 C.J. p 907 note 38. 

Belatioii held that of dehtor and 
creditor 

(1) Generally. 

N.T.—West Washington Cut Meat 
Center v. Solomon, 24 N.Y.S.Sd 209, 
260 APP.D1V. 741. 

Okl—Bruner v Burch, 65 P.2d 1215, 
179 OkL 3(38. 

(2) Where insured borrowed mon¬ 
ey from Insurer, a debtor and credi¬ 
tor relationship, rather than a trust 
relationship, was established between 
the parties —Shapiro v. Fqultable 
Life Assur. Soc. of XT. S., 172 P 2d 
725, 76 OalA.pp.2d 75. 

56. N Y.—Ray v. Ray, 53 N.Y S. 300, 
24 Misc. 165. 

57. Miss—Soggins v. Heard, 31 
Miss. 426 

SC.—^McDonald v. May, 18 B.C.I]q 
91. 


sa. S C.—Hughes V. Hughes, 2'5 S.C. 
L. 33. 

37 O.J. p 922 note 10. 

59. Ark.—Williams v. Walker, 229 
S.W 2<8. 148 Ark. 49. 

37 C J p 920 note 75. 

Xa an actlxm by the representa. 
tives of a deceased partner against a 
surviving partner, the application of 
the statute of limitations is not pre¬ 
cluded on the score of the existence 
of any trust relation —Guldin v. 
Lorah, 8 Pa Co. 603, affirmed 21 A. 
504, 141 Pa. 109. 

60. Cal —Conway v. Moore, 160 P.2d 
865, 70 Cal.App.2d 166. 

37 C.J. p 921 note 3. 

61. Okl —(Leedy v. Ellis County Fair 
Ass’n, 110 P2d 1099, 188 Okl. 348 

'FeBdee’s actioB for spedflo performu. 
aace 

Cal.—Conway v. Moore, 160 P.2d 865, 
70 Cal.App.2d 166. 

37 C J. p 921 note 4. 

6 SL Wash—Edwards v. Beck, 106 P. 

492, 67 Wash. 80. 

37 C.J. p 921 note 6. 

63. Ark.—Colenaan v. Hill, 44 Ark. 
452. 


64. Ky.—^Patton v. Coldiron, 281 S- 
W. 812, 218 Ky. 709. 

65. Ky.—^Patton v. Coldiron, supra. 

66 . Pa—^In re Lloyd’s Estate, 6 Pa. 
Dist. & Co. 71*9, affirmed 126 A. 806, 
281 Pa. 379. 

87 C J. p 922 note 13. 

67. Iowa.—^Packer v. Overton, 203 
NW. 807, 200 Iowa 620. 

69 C.J. p 1209 notes 90-94. 

DemaiiA and refnsal as stortlag Umi- 
tatioB 

Where a devisee took land charged 
with a continuing trust for the pay¬ 
ment of a legacy, the statute of lim¬ 
itations did not begin to run against 
the legatee until after demand and 
refusal to pay —^Eikman v. Land- 
wehr, 88 KE. 105, 626, 43 IndApp 
724. 

ea Ill.—^McKeage v. Coleman, 13 N. 

E 2d 662, 294 Ill.App 232. 

Wis—Mitchell v. Mitchell, 283 N- 
W. 448, 280 Wis. 461. 

69 C.J. p 1209 notes 88, 89. 
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69. TT.S.—^Bumpass v. 

247 V. 20$. 369 CaA. 400. 
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§ 180. Between Whom Statute Inoperative 

The rule exempting trusts from statutes of limita¬ 
tion generally applies only as between trustee and cestui 
que trust; but It may also apply to third persons who 
knowingly participate in trustee’s breach of trust, or 
who acquire trust property with notice of the trust. 

In order that the general rule, as considered su¬ 
pra § 178, exempting trusts from the operation of 
statutes of limitation until the trust has been ter¬ 
minated or repudiated, may be applicable it is gen¬ 
erally held to be essential not only that the trust 
must be an express trust cognizable solely in equity, 
as discussed supra § 179 a, but also that* the contest 
or suit involving it must arise between the trustee 
and the cestui que trust and the general rule will 


not apply as between the cestui que trust and the 
trustee on one side, and strangers on the other.^^ 
However, this rule is not always strictly adhered 
to and is subject to numerous qualifications.72 Thus 
it has been held that a third person who knowingly 
participates in a trustee’s breach of trust is no more 
entitled to avail himself of the statute than is the 
trustee.73 Likewise, where property having been 
held under an express trust comes into the hands of 
a third person having notice of the trust, it has been 
held in some cases that the third person occupies the 
position of an express trustee and is not protected 
by the statute and this is true, even though a 
right of action which the trustee may have had 


70. Ill.—Corpus Jnzis oited la 
Village of Dolton v. Harms, <63 
B.2d 7»5, 792. 327 Ill-App. 107. 

Mo —Ooxpns Jaxls gnoted la Little v. 
Mettee, 93 SW.2d 1000, 1009, 338 
Mo. 1223. 

Neb.—^Department of Banking v. 
McMullen, 278 N.W. 551, 134 Neb. 
338. 

Ohio.—Allen v. Deardoff, 14 Ohio 
App 16. 

37 C.J. p 918 note 53. I 

Trastea’s surety 

The statute of limitations does not 
run against a claim against surety of 
trustees as long as there Is a sub¬ 
sisting and continuing trust acknowl¬ 
edged or acted on by trustees, but if 
trustees deny right of beneficiary 
and possession of property becomes 
adverse, lapse of time from such pe¬ 
riod becomes a bar.—^In re Carpen¬ 
ter’s Will, 62 N.T S.2d 377, 184 Misc. 
162, modified on other grounds 63 N. 
Y.S.2d 736, 271 APP.Div. 71, motion 
denied 70 H.H.2d 549, 296 N.Y. 743. 
Aotioas held aot between trustee and 
cestui 

(1) In general—^Village of Dolton 
y. Harms, 6S N.S].3d 786, 827 HUApp. 
107. 

(2) Deficiency judgment resulting 
after foreclosure sale of trust realty 
mortgaged to secure loan to pay per¬ 
sonal obligation of a beneficiary was 
not as between trustee and benefi¬ 
ciaries a trust obligation so as to 
prevent claim for contribution 
against such beneficiary from being 
barred by five-year statute of limita¬ 
tions—^In re Lunt’s Trust, Iowa, 24 
N.W.2d 467. 

71. Mo—Canada v. Daniel, 158 S.W. 
1032, 175 Mo App 55 

Pa.—^Kingston v. Lehigh Valley Coal 
Co. 88 A. 763, 241 Pa. 469, 49 L.R 
A..N.S.. 657. 

72. Kan.—^Hart v. Citizens’ Nat. 
Bank. 185 P. 1, 3, 106 Kan. 434, 7 
AL.R. 933. 

37 C J. p 918 note 55. 

73. U.S.—Bank of Giles County v 
Fidelity & Deposit Co. of Mary¬ 
land, C.C.A.Va.. 34 F.2d 821. 


Ill.—State Bank & Trust Co. v. Com¬ 
mercial Trust & Savings Bank, 21 
N.E.2d 157, 300 Ill App 435 
Pa.—Pennsylvania Co for Insurances 
on Lives and Granting Annuities v. 
Ninth Bank & Trust Co, 158 A. 
251. 306 Pa. 148. 

Wash—Goodwin v. American Surety 
Co. of New York, 68 P.2d 619, 190 
Wash. 457. 

37 C J. p 918 note 56. 

Bonower of trust funds 
Borrower knowing that money was 
trust funds loaned in breeich of trust 
may not set up limitations against 
lights of cestui, and bank knowingly 
receiving loan of trust funds could 
not set up limitations against cestui 
que trust’s right to recover funds, 
and receiver of insolvent bank had no 
better rights—^Hammons v. National 
Surety Co, 287 P. 292, 36 Ariz 459. 

PurfeiolpatloiL lA deftanding beaeiU 
daxles 

(1) Where express trustee was de¬ 
liberately defrauding beneficiaries, 
under conditions which purchaser of 
property from trustee knew, in part 
in fact, and altogether in law and of 
which beneficiaries knew nothing, 
and continued concealment was made 
possible by purchaser’s acquiescence, 
equity would not permit limitation to 
apply against beneficiaries suing pur¬ 
chaser and trustee.—Humble Oil & 
Reflmng Co. v. Campbell, C.CA..Tex., 
69 F2d 667, certiorari denied 54 S. 
Ct 860, 292 n.S. 64f8, 79 L.Ed. 1498. 

(2) Innocent trust beneficiaries’ ac¬ 
tion to recover trust funds from de¬ 
fendants who knowingly aided nom¬ 
inated trustee of express trust fraud¬ 
ulently to dissipate funds was not 
barred by limitations, since defend¬ 
ants should be considered in equity 
as express trustees of an expressed 
trust—^Butler v. Poster, 281 NY.S 
435, 156 Misc. 2*50, afilrmed In re 
Hewlett’s Estate, 284 N.Y S 713, 246 
AppDiv. 680. 

74. Mo —Coipus Juris quoted in 
Little V. Mettee, 93 S.W.2d 1000, 
1009, 388 Mo. 1223—^Mann v. Bank 
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of Greenfield, 20 S.W2d 502, 323 
Mo. 1000. 

Mont—Davidson v. Stagg, 22 P.2d 
152, 94 Mont 272. 

Tex.—Old Nat. Life Ins. Co. v. Jeru¬ 
salem Lodge No. 67, Free & Ac¬ 
cepted Masons, Civ.App., 192 S.W. 
2d 921, refused no reversible error. 
Wash —^Eagles v General Electric 
Co, 104 P.2d 912, 5 Wash 2d 20, ap¬ 
peal dismissed 31 S.Ct. 734, 312 U 
S 658, 85 LEd. 1106—Gtoodwin v. 
American Surety Co. of New York, 
68 P.2d 619, 190 Wash. 457. 

37 C.J. p 918 note '57. 

Bights of wife of trustee 

Where sister while living in a 
foreign country gave money to her 
brother in United States to Invest 
for her, and brother used money to 
place improvements on certain lots 
owned by him and his wife and to 
purchase another lot, and brother 
admitted that property was improved 
with sister’s money, and his wife 
was aware of such fact, wife, who 
was at present estranged from hus¬ 
band, could not assert that sister’s 
claim for lien on the properties was 
barred by statute of limitations.— 
Fehn v. Schlickling, 175 S.W.2d 87, 
26 Tenn.App. 60*8. 

3>0POBitavy paying out fnnda 

Statute of limitation does not run 
on depositary’s liability as trustee 
ex maleficio for wrongfully paying 
out county’s funds until wrong is 
discovered.—^E^delity & Deposit Co. 
of Maryland v. Farmers’ Bank of 
Bates County, Mo, C.C.A Mo., 44 F.2d 
11, certiorari denied Farmers Bank v. 
Fidelity & Deposit Co. of Maryland, 
51 set 213, 282 U.S. 901, 75 L.Ed. 
793 

Ckuistruotlve trust 
In trespass to try title, by bene¬ 
ficial owner under a constructive 
trust against purchaser from ven¬ 
dee of constructive trustee, which 
purchaser had knowledge of benefi¬ 
cial owner’s interest, four-year stat¬ 
ute of limitations had no application 
—^Binford v. Snyder, 189 S.W.2d 471, 
144 Tex. 134. 
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against him has become barred by the statute of 
limitations,*^® this being an exception to the rule 
that, whenever a right of action which exists in fa¬ 
vor of a trustee is barred, the right of the cestui que 
trust is likewise barred.*^® However, it is otherwise 
where the third person taking the property does so 
without notice of any trust, even though such third 
person is not a purchaser for value and took sub¬ 
ject to outstanding equitiesJ^ Furthermore, in oth¬ 
er cases it has been held that the third person ac¬ 
quiring the trust property is merely a constructive 
trustee, and that the statute applies in his favor,78 
especially where the trust funds may be recovered 
m an action at law,79 or where a defendant pur¬ 
chaser’s notice of the trust is constructive only.®® 
Moreover, if it is conceded that persons who con¬ 
veyed property to a third person held it in trust, the 
statute of limitations would run against a cestui que 
trust from the time he had knowledge of an ad¬ 
verse claim by the grantee but in cases of this 
character if the third person receives the trust prop¬ 
erty under an agreement to account for it or to hold 
It on the same trusts as those on which it was held 
by the trustee, he then becomes an express trustee 
and IS not protected by the statute.®® 

The general rule that the statute of limitations 
does not begin to run against a cestui que trust un¬ 
til the trustee repudiates the trust relation does not 
apply to an action by heir of the trustor to set asfide 
the trust instrument.®® 

Where an agent of a trust estate has contracted 
debts in his own name but in reality on behalf of 
the estate, the statute does not begin to run against 
the creditor’s equitable remedy to obtain payment 
from the trust estate until his legal remedies against 
the agent have been exhausted and have become un¬ 


availing, as where an execution against the agent 
has been returned nulla bona or the agent’s insol¬ 
vency has been legally ascertained.®^ 

Identity of beneficiary^ Where the possession of 
property is held by a trustee not by virtue of any 
personal right or personally asserted right on his 
part, but is colored by a trust and confidence in vir¬ 
tue of which he received it, the identity of the cestui 
que trust is of very little importance, but the rela¬ 
tionship is all important; and, as long as the rela¬ 
tion of trust exists, it is a case of express trust, no 
matter who tie cestui que trust may prove to be.®® 
Thus, where an express trust passes title to the trus¬ 
tees but is invalid as to the nominated cestuis que 
trust, so that the trustees hold for others and vol¬ 
untarily assume and admit the trust, they are ex¬ 
press trustees in whose favor the statute does not 
run while the trust is acknowledged by them.®® 
Moreover, the general rule exempting trusts from 
the statute has been held to apply between the trus¬ 
tee and one to whom the beneficiary has transferred 
his interests,®^ as by way of equitable assignment.®® 
However, the exemption will not apply, and the 
statute of limitations will run, as to an alleged ben¬ 
eficiary where the trust was fiduciary only as to an¬ 
other person.®® 

As between cestuis que trust. It has been held 
that a cestui que trust cannot set up the statute of 
limitations against his co-cestuis que trust.®® 

As between trustees. Where there are several 
trustees, it seems that, in controversies arising be¬ 
tween them and cognizable solely in equity, the stat¬ 
ute of limitations has no more application in such 
controversies than it has in controversies between 
the trustee and the cestui que trust.®i 

Same individual as trustee and beneficiary. The 


75. Wash.—^Eagles v General Elec¬ 
tric Co., 104 P.2d 912, 5 Wash.2d 20, 
appeal dismissed 61 SCt. 784, 312 
U.S. 658, 815 L.Ed. 1106. 

76. Wash.—^Eagles v. General Elec¬ 
tric Co, supra. 

77. Mo.—Little v. Mettee, 93 S.W. 
2d 1000, 888 Mo. 1;223. 

7a Ala.—Smith v. Dallas Compress 
Co., 70 So 662, 196 Ala. >684. 

87 O.J. p 919 note 58. 

79. Kan —^Haxt v. Citizens* Nat 
Banli; 185 P. 1, 105 Kan. 484, 7 A 
li.B. 933 

37 C.J. p 919 note 69. 

80. Va.—Cochran v. Hiden, 107 S.E. 
70S, 180 Va 123. 

37 aJ. p 919 note 60. 

81. Iowa —^Lemker v. Unknown 

Claimants, '208 N.W. 290, 201 Iowa 
902. 


Tex.—^Ryman v. Fetruka, CivApp.t 
166 SW. 711. 

8a Tex—Smith v. McElyea, 8 S.W. 

258, 68 Tex 70. 

87 C.J. p 919 note 62. 

83. Cal.—^Mackenzie v. Los Angeles 
Trust & Savings Bank, 178 P. 557, 
89 CalApp. 247 

84 . Ga—Wyily V. Collins, 9 Ga 228. 

85. Mass.—St Paul’s Church v. 
Atty.-Gen., 41 N.E. 281, 164 Mass. 
188, 200. 

86. Mass.—St Paul’s Church v. 
Atty.-Gen, supra 

37 C.J. p 919 note 64. 

87. Mo.—St Louis Union Trust Co. 
V. Hunt App., 169 SW2d 433. 

AsslgBjmsnt to landlord 
Where subtenant authorized es- 
crowee to sell deposited securities to 
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satisjfy defaults in payment of rent 
to tenant and tenant assigned his in¬ 
terests to landlord and subtenant as¬ 
signed his Interests under the agree¬ 
ment to his attorney, and tenant’s 
rental defaults exceeded value of de¬ 
posited securities, limitation stat¬ 
ute would not run against landlord’s 
right to the securities until the es- 
crowee repudiated his trust —St 
Louis Union Trust Co v. Hunt, su¬ 
pra 

88. Vt—^Bigelow V. Catlin, 60 Vt. 
408. 

37 C.J. p 919 note 65. 

89. Va—Spotswood v. Dandridge, 4 
Hen. & M. 139, 14 Va. 139. 

90. Mo.—^St. Louis Union Trust Co. 
V. Hunt, App, 169 S.W.2d 438. 

91. Ky.—Overstreet v. Bate, 1 J.J. 
Marsh. 367. 
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exemption from the statute of limitations applies 
where one, as an individual, has a claim against 
himself in a fiduciary capacity.^^ 

Between cestui in possession and trustee^ Where 
the cestui que trust is in possession of the trust 
property, the statute does not run against him in 
favor of the trustee as long as the trust subsists,^^ 
whether the trust is express or implied.®^ However, 
the statute will begin to run when the cestui is 
ousted®^ or where he repudiates the trust and claims 
to hold adversely and the trustee has knowledge 
thereof.®® 

Between husband and wife. The general rule 
exempting express, continuing trusts from the op¬ 
eration of the statute until termination or repucH- 
ation of the trust applies to cases where property 
is held in trust by a wife for her husband,®^ or by a 
husband for his wife.®® It also applies to resulting 
trusts between husband and wife, as considered su¬ 
pra § 179 b. However, as discussed generally su¬ 
pra § 179 c, the rule is otherwise where the trust 
is one that is generally termed implied or construc¬ 
tive, for to such trusts the statute applies,®® unless 
the trustee’s obligation is recognized and admitted 
by him.l 

Where on the death of a wife the duty of the 
husband is to take charge of the community prop¬ 
erty and to hold it in trust for settlement, the stat¬ 
ute of limitations of an action for conversion does 
not start to run against a suit by the wife’s heirs 
to recover her share from the husband until he re^ 
pudiates the trust® 

§ 181. Changing Status of Debtor to That of 
Trustee 

Where a debtor, by agreement, recognizee the fund 
as already In his hands and stipulates for Its Invest¬ 
ment on the creditor’s behalf, a trust Is created which 
is within the exemption of trusts from the statutes of 
limitation. 

In so far as the statutes of limitation are con¬ 


cerned, a person in the legal possession of money 
or property acknowledging a trust with the assent 
of the cestui que trust becomes from that time a 
trustee if the acknowledgment is founded on a val¬ 
uable consideration; and his antecedent relation to 
the subject whatever it may have been, no longer 
controls.® Thus, if before a declaration of trust a 
party is a mere debtor, a subsequent agreement rec¬ 
ognizing the fund as already in his hands and stip¬ 
ulating for its investment on the creditor’s account 
will have the effect of creating a trust which dur¬ 
ing its continuance will be exempt from the opera¬ 
tion of the statute of limitations.^ However, this 
rule cannot apply where the creditor is incapable of 
making such an agreement, as in the case of a mar¬ 
ried woman under the common-law disability of cov¬ 
erture;® and, if in sudi a case the agreement is 
made by the debtor with the creditor’s husband, it 
affects only the husband’s interest in the debt, which 
interest if never reduced to possession ceases on his 
death and becomes vested in the wife to whom a 
right of action then accrues and against whom the 
statute then begins to run.® A debtor's declara¬ 
tions to third persons in the absence of the alleged 
creditor are insufficient to constitute him a trustee 
for the creditor.^ 

§ 182. Termination and Repudiation of Trust 

a. In general 

b. Repudiation of trust and assertion of 

adverse claim 

a. InCtaiieral 

Where a trust Is fully terminated, as by Its own 
limitations, or by settlement, or by other act under¬ 
stood to be In discharge of the trust, the statute of 
limitations then begins to run In the trustee's favor. 
The death or resignation of the trustee will start the 
statute running. 

Under the general rule, as considered supra § 178, 
that trusts are not within the statutes of limitation 
until there has been a termination or repudiation,* 


92. Iowa—Newton v. Knox, 13 N.W. 
2d 79'5, 234 Iowa 1095. 

93. Gal.—^Bemlker v. Bernlker, App, 
174 P.*2d 368. 

Iowa—Gilmer v. Gilmer, 202 N.W. 
527, 199 Iowa 743. 

Ky.—Hull V. Byers, 272 SW. 897, 
209 Ky. 375. 

N.C.—Wise V. Baynor, 157 S.B. 853, 
200 N.C. 567. 

37 C.J. p 920 note 71. 

94w US—^LaJan v. Sierra Buttes 
Gold Mm. Co., aCCal.. 25 F. 337, 
11 Sawy 231. 

37 C.J. p 920 note 72. 

96. US —liakin v. Sierra Buttes 
Gold Min. Co., supra. 


96. N.H.—^Newmarket v. Smart, 46 
NJE. 87. 

97. N C.—Dixon v. Dixon, 5(8 S.B. 
604, 145 N.a 46. 

37 C.J. p 920 note 77. 

98. Ga.—Allen v. Allen, 31 S.E.2d 
483, 198 Ga. 269. 

37 C.J. p 920 note 78. 

99. N.T,—Adams v. Olin, 35 N.H. 
448, 140 N.T. 150. 

37 C.J. p 920 note 30. 

1. Ga.—^McDowell v. Donalson, 101 
S E. 578. 149 Ga. 600. 

37 C.J. p 920 note 31. 
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8 . Tex—Wood v. Dean, Glv.App, 
165 S.W. 863. 

37 C.J. p 920 note 83. 

& N.T—^Hamer v. Sidway, 27 NB. 
'266, 124 N.T. 638, <21 Am.S.R. 693, 
12 L.B.A. 463. 

37 C.J. p 922 note 14. 

4. N.T.—Hamer v. Sidway, supra. 

87 C-J. p 9'23 note 16. 

5. N.T.—m re Neilley, 96 NT. 882. 

6 . N.T.—m re Neilley, supra. 

7. Pa.—Cone's Estate^ 9 Pa Co. 267, 
27 WklyN.a 494. 
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where a trust is fully terminated either by its own 
limitations, or by settlement with the beneficiary, or 
by some act of the trustee intended and understood 
by both parties to be in discharge of the trust, the 
statute of limitations then begins to run in the trus¬ 
tee’s favor ;8 for when the trust is terminated, the 
trustee no longer has a right to hold the fund or 
property but is bound to pay it over or transfer it 
discharged from the trust.® However, the relation 
between the parties must be so completely severed 
as to indicate that the cestui que trust is no longer 
controlled by the trustee’s influence which prevailed 
during the existence of the trust,and the settle¬ 
ment must be free from fraud or circumstances in¬ 
dicating undue influence on the part of the trus¬ 
tee,for in the case of fraud or undue influence 
the statute will not begin to run until the fraud is 
discovered or the undue influence ceases.^® 

Where land is conveyed under a contract that it 
shall be sold by the grantee who shall pay out of 
the proceeds certain debts of the grantor and repay 
the balance, the trust thereby created is not ter¬ 
minated and the relation of debtor and creditor sub¬ 


stituted by the grantee’s sale of land, receipt of the 
proceeds, and payment of the grantor’s debts; but 
the trust attaches to such proceeds and the grantee’s 
duty to account becomes continuous.^® 

Death of party. If the trust does not expire 
sooner by its own terms, or is not terminated by 
voluntary settlement or by repudiation, it will con¬ 
tinue until the trustee’s death, so that the statute 
will not begin to run before that time;i4 and this 
is true a fortiori where the terms of the trust are 
such that the cestui que trust’s right to recover the 
trust funds does* not mature until the trustee’s 
death,15 as when the trustee has a life interest in 
the property.15 

It has been held that on the death of the benefi¬ 
ciary of a trust the statute of limitations does not 
begin to run until deceased’s administrator learns of 
the rights under the trust.i7 

Resignation of trustee. It has been held that the 
statute of limitations begins to run in favor of a 
trustee, after his resignation, from the date of such 
resignation;!® but, where such resignation is un- 


8 . tr S —Mayfield v First Mat. Bank 
of Chattanooga, Tenn., O O A.Tenn , 
137 P.2d 1018. 

Cal.—Slem v, Hjelm, 121 P2d 87, 49 
CalApp.(2d 148 

Mass —^Prendergast v Sexton, 184 N. 

B. 863, 282 Mass 21. 

NT.—^Bankers Trust Co v. Dennis, 
10 N.T.S.2d 710, 256 AppDiv. 495, 
affirmed 25 NB2d 981, 282 NT. 
686 —^In re Walls' Guardianship, 
38 N.T.S.^d 879, 179 Mlsc. 924— 
Miller V. Guaranty Trust Co, 67 
N.T.S.2d 76, affirmed 39 N.T.S 2d 
1002, 265 AppDiv. 1040, appeal de¬ 
nied 41 N.T.S.2d 198, 266 AppDiv. 
666 . 

Ohio—State ex rel. Lien v. House, 
58 N.D.2d 6715, 144 Ohio St ^38 
Tex.—Guardian Trust Co v. Stud- 
dert, Clv.App., 36 S.W.2d 578, af¬ 
firmed Studdert v. Guardian Trust 
Co., Oom.App., 66 S.W.2d 660. 
Wash.—Kilbourne v, Eilbourne, 287 
P. 41. 166 Wash 439. 

87 C.J. p 922 note 21. 

Termination of trusts generally see 
the C.JS. title Trusts S§ 92-95, 
also 66 C.J. p 349 note 83-p 362 
note 14. 

A trustee’s reUimulsliment of bene- 
flolary’s business and turning over to 
her of her bank book and paid checks 
was a positive act manifesting a 
clear intention to terminate his trust, 
which started limitations to run on 
any claim against him.—Nesbitt v. 
Clark, 197 S.E. 382, 187 S.C. 365. 

Surrender of note j 

Suit for stock dividends exceeding 
amount applied to pay note for stock 


was held barred four years after 
payee had surrendered note to plain¬ 
tiff, thereby terminating trust — 
Studdert v. Guardian Trust Co, Tex. 
ComApp., 66 S.W,2d 650. 

9. Tex —Guardian Trust Co, v. 
Studdert, CivApp, 86 S.W.2d 678, 
affirmed Studdert v. Guardian 
Trust Co, ComApp, 65 S.W.2d 660. 
37 C.J. p 923 note 23. 
la Ga.—Wellborn v. Rogers, 24 Ga. 
558. 

37 C.J p 928 note 24. 

11. Qa—Wellborn v. Rogers, supra. 
IS, Ga.—Wellborn v. Rogers, supra. 
37 C J. p 823 note 26. 

Actual or intentional fraud 
N.T.—^Bankers Trust Co v Dennis, 
10 N.TS.2d 710, 266 AppDiv. 496, 
affirmed 26 NB.2d 981, 282 NT. 

635. 

Ohio—State ex rel. Lien v. House, 58 
N.B 2d 676, 144 Ohio St. 23.8 

13. Wash—^Irwin v. Holbrook, 66 P. 
116, 26 Wash. 89. 

37 C J p 923 note 30. 

14. Cal—Steiner v Amsel, 112 P.2d 

636, 18 Cal 2d 48—^Mix v. Toakum* 
254 P. 657, 200 Cal. 681—Coombs v. 
Minor, 141 P.2d 491, 60 Cal.App.2d 
645. 

Iowa.—^Hoffman v. Hoffman, 219 N.W. 

311, 206 Iowa 1194. 

N.C.—Teachey v. Gurley, 199 S B. 83, 
214 NC. 288. 

Ohio—^Robson v. Evans, 18 Ohio N. 
P.,N.S., 826. 

Tex—Carter v. Barnes, Civ.App., 16 
SW.2d 136, reversed on other 
grounds, Com.App., 25 S.W.2d 606. 
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Wis —^In re Carlin's Estate, '202 N.W. 

201, 185 Wis. 438. 

37 C.J. p 923 note 27. 

XA^uldation of uaJncoxporated asso¬ 
ciation 

Where subordinate lodge held title 
to realty in trust for district grand 
lodge and record showed that subor¬ 
dinate lodge had not repudiated its 
trust relationship to the district 
grand lodge so as to set in motion 
running of statute of limitations and 
district grand lodge was not liqui¬ 
dated until subsequent to May 1. 
1939, and the district grand lodge's 
assignees brought action of trespass 
to try title in April, 1944, provisions 
of the five year statute of limitations 
were not applicable to the subordi¬ 
nate lodge—Old Nat. Life Ins. Co v 
Jerusalem Lodge No. 67, Free A Ac¬ 
cepted Masons, Tex.CivApp, 192 6 
W 3d 9.21, refused no reversible error. 

15. W.Va—^Keon v, Keon, 103 S,B. 
322, 86 W.Va. 503. 

37 C.J. p 923 note 28. 

16. Ala.—^Pinson v. Gilbert, 67 Ala. 
35. 

17. Miss—^Mobile A O. R Co v 
Swain, 145 So 627, 164 Miss. 825 

18. N.T.—In re Carpenter's 'Will, 63 
NT.S.2d 736, 271 App.Div. 71, mo¬ 
tion denied 70 N.E2d 549, 296 N. 
T. 743. 

Action against trustee’s surety 
In proceeding by successor trus¬ 
tee who was also a beneficiary to 
compel surety of prior defaulting tes¬ 
tamentary trustees to pay amount 
surcharged following a compulsory 
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official, the statute will not begin to run until the 
beneficiary has notice thereof or it becomes offi- 
cial.19 

b. Repudiation of Trust and Assertion of Ad¬ 
verse Claim 

(1) In general 

(2) Necessity for notice 

(3) Character and circumstances of re¬ 

pudiation and notice 

(4) Demand and refusal 

(1) In General 

It Is a generally accepted doctrine that. If the trus¬ 


tee openly repudiates trust and asserts an adverse 
claim to the trust property, with the knowledge of the 
cestui que trust, the statute of limitations then be¬ 
gins to run in the trustee’s favor. 

In accordance with the general rule, as discussed 
supra § 178, that trusts are exempt from the statutes 
of limitation until there has been a termination or 
repudiation, it is a generally accepted doctrine, ap¬ 
plying to all express trusts, regardless of the man¬ 
ner in which the trust was created,20 that, if the 
trustee openly repudiates the trust and asserts an 
adverse claim to the trust property, these facts be¬ 
ing known to the cestui que trust, the statute then 
.begins to run in the trustee’s favor,^!- although not 
until then.22 Where there are repeated acts of rc- 


accountingr, the six-year statute of 
limitations ran in favor of the tes¬ 
tamentary trustees and their surety 
against successor trustee from the 
time such trustees had in fact re¬ 
signed and surrendered their trustee¬ 
ship—In re Carpenter*s Will, supra 
Retirement Aom school hoard 
Where members of school board 
contracted with board for their ben¬ 
efit individually, no trust relationship 
as respected statute of limitations 
existed after contracting members re¬ 
tired from school board —School 
Dist. No. 98 of Adams County v. 
Pomponl, 247 P. 1056, 79 Colo. 658. 
19. N.T.—^In re Carpenter’s Will, 63 
N.T.S.2d 786, 271 App.Div. 71, mo¬ 
tion denied 70 N.i:.2d 649. 296 N.T. 
743. 

rormal removal of trustee 

In proceeding by successor trus¬ 
tee who was also a beneficiary to 
compel surety of prior defaulting tes¬ 
tamentary trustees to pay amount 
surcharged following a compulsory 
accounting, the statute of limitations 
did not begin to run against the es¬ 
tate of deceased infant beneficiary 
until the surviving original trustee 
was formally removed following a 
compulsory account decree in absence 
of a showing that anyone on behalf 
of the infant’s estate knew of the 
change of actual management.—^In 
re Carpenter’s Will, supra. 

2a Ky.—Jolly v. Miller, 9g S.W. 326, 
124 My. 100, 30 Ey.Li. 341. 

21. tr.S.—^Liiken v. Shaffer, C.C.A. 
Iowa, 141 P.2d 877, certiorari de¬ 
nied 65 S.Ct. 90, 323 U.S. 756, 89 
L Ed 605—^Robinson v. Llnfield 
College, C.C.AWash., 136 F.2d 805, 
certiorari denied 64 S.Ct. 262, 320 

U.S. 795, 88 li Ed. 479 
Ariz —^Jack Waite Mining Co. v. 

West. 101 P 2d 202, 55 Ariz. SOI. 
Cal—Cook V. Cook, 111 P.2d 322, 17 
Cal 2d 639—Riley v. Dunbar, 33 P. 
2d 828, 1 Cal 2d 143—<Miz v. Yoa¬ 
kum, 254 P. 557, 200 Cal. 681—Ei- 
senmenger y. Eisenmenger, 139 P. 
2d 63, 59 CalApp2d 536—Taylor 


V. Odell, 122 P.2d 919. 50 CahApp 
2d 115—Chard v. O’Connell, 120 P. 
3d 126, 48 Cal.App2d 476—Padilla 

V. Padilla, 100 P.2d 1093. 38 Cal 
App.2d 319—^Rafferty v Mitchell, 
41 P.2d 563, 4 CaLAppSd 491— 
Bryson v. Hill. 290 P 62. 107 Cal 
App. 158—Raddatz v. Myers, 276 P. 
1069, 98 CalJLpp. 349 

Ill. — Simpson V. Manson, 178 N.E. 
250, 345 IIL 543. 

Iowa.—^In re Heilman’s Estate, 266 
N.W. 36, 221 Iowa 552. 

Kan.—Preston v. Shields, 156 P.2d 
543, 159 Kan. 575—^Meade v. Bro- 
sius, 147 P.2d 716. 168 Kan. 418. 
Mass—Cram v. Cram, 160 N.B. 337, 
262 Mass 609. 

Mont.—Cook V. MacGinniss, 233 P. 
129, 72 Mont 280. 

Ohio.—Chamberlain v. Hosford, App., 
43 NE.2d 255, appeal dismissed 41 
N.E2d 708, 139 Ohio St 628. 

Pa.—^Barr v. Du<dcenbill, 41 A.2d 627, 
351 Pa. 503 

Tex.—Old Nat Life Ins Co. v. Jerus¬ 
alem Lodge No 67. Free & Accept¬ 
ed Masons, Civ App., 192 S.W.2d 
921, refused no reversible error— 
Anderson v. Hunt, Clv.App., 122 S. 

W. 2d 345, error refused. 

Utah—^Ruthrauff v. Silver King 
Western Min & Mill. Co., 80 P.2d 
338, 95 Utah 279. 

Wis —Gottschalk v. Ziegler, 241 N.W. 

713, 208 Wis. 55 
37 C.J. p 934 note 37. 

Repudiation before appointment of 
trustee 

Where more than two years before 
appointment of trustee every heir 
or successor of interest knew that he 
received no income from any part 
of trust estate and knew, or could 
have readily ascertained, that all the 
income was claimed and received by 
trustee as his own. statute of limi¬ 
tations began to run before trustee’s 
appointment and continued to run 
thereafter —^Ridgely v. Pfingstag. 
Md., 50 A 2d 578. 

Subsequent determination by court 
Alleged cause of action to compel 
trustee of trust which held mort¬ 
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gages to account to mortgagor for 
payments allegedly made but not 
credited arose, as respects limita¬ 
tions, when payments were allegedly 
made rather than on determmation 
in trustee’s foreclosure action that 
claimed payments were not credited 
on mortgagor’s obligations—Watson 
v. Goldsmith, 31 S.E.2d 317, 205 S.C. 
215. 

Xn North Carolina 

(1) The doctrine stated in the text 
has been followed.—^Miller v. Miller, 
157 S.E. 604, 200 N.C. 458—Marshall 
V. Hammod^ 142 S.E. 776, 19*5 NC. 
498. 

(2) The right of action for the 
breach of an express trust is barred 
by the three-year statute of limita¬ 
tions at the expiration of three years 
after the breach, repudiation, or dis¬ 
avowal of the trust, since the breach 
of trust is in effect and usually in 
fact a breach of contract, and actions 
thereon are necessarily based on 
the contract and the breach thereof. 
—Teachey v. Gurley, 199 S.E 88, 
214 N.C. 288. 

(3) However, in a prior case the 
validity of the doctrine was ques¬ 
tioned —^Falls V. Torance, 11 N.C. 
412—37 C.J. p 923 note 35. 

82. Cal —^Leviston v. Tonningsen, 

299 P. 724, 212 Cal. 656—LytUe v. 

Fickling, 164 P 2d 84^, 72 Cal.App. 

2d 383—Prussing v. Bates, 116 P.2d 

854, 46 Cal.App.2d 347—^Forman v. 

Goldberg, 108 P.2d 983, 42 GaLApp. 

2d 808—Hughes v. Heffner, 84 P.2d 

540, 29 Cal.App.2d 33,2—Long v. 

Neeland, 4 P.2d 815, 118 GaLApp. 

203. 

37 C J. p 924 note 38. 

Sale of land of Inoompetaut 

Where plaintiff, while mentally in¬ 
competent, signed a gift deed to his 
sister, the time when plaintiff first 
discovered that instrument was a 
deed was immaterial, since his cause 
of action for conversion did not arise 
until sister sold land in violation of 
trust, and action for conversion with- 
m a year after sale was within the 
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pudiation, the statute of limitations begins to run 
from the first of them.23 

The doctrine has been held to apply, even though 
the trust is a resulting one,^^ and even in favor of 
persons who become trustees by construction of 
law,26 and in case of a voluntary constructive 
trust.26 However, the doctnne does not apply 
where the cestui que trust is not sui juris,27 or is 
under undue influence proceeding from the trustee, 
in which latter event the statute will begin to run 
only when such influence ceases.^® 

As the statute of limitations is an affirmative de¬ 
fense to be alleged and proved, as considered infra 
§§ 354, 381, it is incumbent on the trustee to show 
that there was a direct repudiation of the trust, and 
that the cestui que trust had knowledge thereof 
and every intendment and presumption is against a 

repudiation.30 

When a mortgagee enters into possession of mort¬ 
gaged property under a void foreclosure, he is pre¬ 


sumed to hold as mortgagee in possession, and lim¬ 
itation does not run in his favor or in favor of his 
gfrantees against a suit by the mortgagor for re¬ 
demption and for an accounting, which is a continu¬ 
ing right,3i unless there is an actual notice to the 
mortgagor that they claim to hold in some other 
right adverse to the mortgage,®^ 

(2) Necessity for Notice 

A trustee’s repudiation of the trust and his asser¬ 
tion of an adverse Interest will not start the statute of 
limitations In motion unless and until knowledge or no¬ 
tice thereof Is brought home to the cestui que trust. 

A trustee’s repudiation of an express trust, or a 
trust subject to the rule governing express trusts, 
and his assertion of an adverse interest, will not be 
sufSicient to start the statute of limitations in mo¬ 
tion, unless knowledge or notice of such repudia¬ 
tion and claim is brought home to the cestui que 
trust;®® and the statute begins to run when and 
only when the cestui que trust acquires the knowl¬ 
edge or receives the notice.®^ It has been held that 


limitation period .—ISMx v. Bnos, 166 
P.2d 461, 68 OalApp'Sd 266. 

23. Colo—Schlosser v. Schlosser, 
162 P. 153, 62 Colo. 270. 

24. Neb.—^Hanson v. Hanson, 111 N. 
W. 368, 78 Neb. 584 

26. n.S—Goodno V, Hotchkiss, DC. 

Conn., 237 P. 686. 

37 O.J. p 924 note 44. 

26, Cal.—O’Brien v. O’Brien, 123 P. 
2d 877, 50 Cal.App 2d 658. 

37 C.J p 924 note 45 

27. Vt —E. W. Bailey & Co. Y Gro¬ 
ton Mfg. Co., 34 A2d 178, 113 Vt. 
309. 

37 C.J. p 924 note 41. 

2a Vt.—B. W. Bailey & Co. v. Gro¬ 
ton Mfsr. Go, supra. 

37 C J p 924 note 42. 

29. Or—Caro v Wollenberg, 136 P. 
366, 68 Or 420. 

37 C.J. p 924 note 47. 

30. Apriz ,—Sumid v Caims, 2-20 P. 
10.84. 26 Ariz. 597. 

31. Or.—Caro. V. Wollenbergr, 136 P 
866, 6i3 Or. 420. 

32. Or—Caro v. Wollenbergr, supra. 

33. Cal.—^XCornbau v. Evans, 152 F. 
2d 661, 66 Cal App 2d 677—Airola v. 
Gorham, 133 P.2d 78, 56 Cal.App 2d 
42. 

Idaho—^Davenport v. Bird, 261 P, 
769. 45 Idaho 280. 

Ill.—^State Bank & Trust Co. v. Com¬ 
mercial Trust & Savings Bank, 21 
N.E2d 167, 300 Ill.App. 435. 

Kan—^Mayse v. Mineola Co-op. Ex¬ 
change, 30 P.2d 120, 139 Kan. 24. 
Mo.—^Mann v. Bank of Greenfield, 20 
S.W.2d 502, 323 Mo. 1000. 

Mont.—First State Bank of Phllips- 
burg V. MusBigbrod, 1871 P. 696, 88 
Mont. 68. 


Tex—^Burch v. McMillm, Civ.App., 16 
S.W.2d 86. 

37 C.J p 925 note 56. 

34. U S. — Seelig V. First Nat Bank, 
D C Ill. 20 F Supp. 61. 

Ark—State ex rel. Atty. Gen. v. Van 
Buren School Dist No. 42, 89 S W 
2d 606, 191 Ark. 1096—T. M. Dover 
Mercantile Co. v. Dover, 62 S.W. 
2d 971, 187 Ark. 869. 

Cal.—Sears v. Rule, 163 P;2d 443, 27 
Cal.2d 131, certiorari denied Rule 
V. Sears, 66 S.Ct 1022, 328 U.S 
843, 90 L.Ed. 1617—Kombau v. Ev¬ 
ans, 1<52 P.2d 651, 66 CalApp.2d 
677—Airola v. Gorham, 133 P.2d 
78, 66 Cal App 2d 42—Martin v. 
Bank of America Trust & Savings 
Ass’n, 41 P2d 200, 4 CalApp.2d 
431—Nadler v. Nadler, 31 P 2d 829, 
138 Cal.App 118. 

D.C — Young V. Howard, 120 F.2d 
712, 73 App D.C. 340. 

Ga—^Murphy v. Johnston, S S.E.2d 
23, 190 Ga 23. 

Idaho—Cruzen v Boise City, 74 P.2d 
1037, 5i8 Idaho 406—^Brasch v. 

Brasch, 47 P 2d 676, 65 Idaho 777— 
Davenport v. Bird, 261 P. 769, 46 
Idaho 280. 

Ill.—Site of Fort Dearborn Bldg. Cor¬ 
poration V City of Chicago, 47 N E. 
2d 661, 318 Ill App. 139—People ex 
rel Nelson v. Home Bank & Trust 
Co., 21 N.B2d 791, 300 Ill App. 610. 

Kan.—^Miller v. Cloney, 256 P. 169, 
123 Kan. 638. 

Mass—^Akin v. Warner, 63 N.E 2d 
566, 318 Mass 669—^Dodge v. Anna 
Jaques Hospital, 17 NE.2d 308, 
301 Mass. 431—Cavanaugh Bros. 
Horse Co. v. Gaston, 152 N.E. 628, 
255 Mass. 587, 47 A.LiR. 1. 

Mo.—^Mann v. Bank of Greenfield, 20 
S.W.2d 602, 323 Mo. 1000. 
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Mont—State ex rel. Central Auxilia¬ 
ry Corporation v. Rorabeck, 108 P 
2d 601, 111 Mont. 320—^Davidson v. 
Stagg, 22 P.2d 152, 94 Mont 272— 
Cook V. MacGinnlss, 283 P, 129, 72 
Mont 280 

N.T.—In re Hewlett’s Estate, 284 N. 
T.S. 718, 246 App.Div. 680—Titus 
V. Wallick, 225 N Y.S. 263, 222 App 
Div. 17—In re Griffin’s Estate, 10 
N.T.S2d 161, 170 Mlsc. 496, 1066 
—^In re Deitz’s Estate, 235 N.T.S 
756, 184 Misc. 393. 

N C.—^Teachey v. Gurley, 199 S.E. 83, 
214 N.C. 288. 

Pa —^Pennsylvania Co. for Insurances 
on Lives and Granting Annuities v 
Ninth Bank & Trust Co., 158 A. 251, 
306 Pa. 148. 

Tex.—Wichita Royalty Co. v. City 
Nat Bank of WiOhita Falls, 89 S 
W2d 394, 127 Tex. 16-8, rehearing 
denied 93 S.W.2d 143, 127 Tex 15i8 
—^Hayward v. City of Corpus 
Christi, Civ App, 196 SW2d 996, 
error refused, no reversible error— 
Old Nat. Life Ins. Co. v. Jerusa¬ 
lem Lodge No 67, Free & Accepted 
Masons, Civ.App., 192 S.W.2d 921, 
refused no reversible error—^Miller 
V. Whittenburg, Civ.App, 144 S W. 
2d 381, reversed on other grounds 
Whittenburg v. Miller. 164 S.W.2d 
497, 139 Tex. 686—^Thompson v 
Barnard, Civ App., 142 SW2d '238, 
affirmed Barnard v. Thompson, 168 
S.W.2d 486, 188 Tex. 277—Tieman 
V. Dyer, Civ.App. 114 SW2d 669 
—First State Bank v. National 
Bank of Commerce, Civ.App., 99 
S.WJd 406, error refused—^Miller 
V. Miller, Civ App., (283 S.W. 1086 

Vt—Baldwin v. Taplin, 34 A.2d 117, 
113 Vt. 291. 

Wash.—Lynn v. City of Longview, 
131 P.2d 164, 16 Wash.2d 628, 143 
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this rule applies to a bill to establish and enforce a 
resulting trust®® A distinction has been made as to 
a purchaser with only constructive notice of the 
trust, no disavowal and notice being required where 
the purchaser enters into possession under a hostile 
claim of title, the statute beginning to run in his 
favor at once.®® 

(3) Character and Circumstances of Repudi¬ 
ation end Notice 

In order to eat the statute of limitations In mo¬ 
tion, the trustee’s repudiation and adverse claim must 
be clear, open, and unequivocal, and must be so clear¬ 
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ly and fully made known to the cestui que trust as to 
require him to assert his rights. 

In order to set the statute of limitations in mo¬ 
tion, the trustee's repudiation and adverse claim, 
whether by acts or words, since repudiation may be 
proved by circumstances,®^ must be clear, open, and 
unequivocal, and must be so dearly and fully made 
known to the cestui que trust as to make it incum¬ 
bent on him to assert his equitable rights.®® 

In order to constitute a repudiation there must 
be something said or done by the trustee in open 
contravention of the terms of the trust,®® and of 


1836—Keyes v. City of Ta¬ 
coma, 120 P.2d 583. 12 WasKSd 54. 
W.Va.—<3urrenco v. Ralphsnyder, 

151 S.E. 700, 108 W.Va. 194—Car¬ 
ter V Carter, 148 S.B. 378, 107 W. 
Va. 894. 

37 C J. p 925 note 57. 

Fidnolaxy duty to disclose facts 
The time limited by the statute 
does not begin to run against a 
breach of trust where there Is a fidu¬ 
ciary duty to disclose the facts on 
which the cause of action rests, un¬ 
til the facts have or ought to have 
been discovered.—Old Dominion Cop¬ 
per Min. & Smelting Co. v. Bigelow, 
89 N.E. 193. 203 Mass 159, 40 LRJL, 
N.S., 814, affirmed 32 S Ct 641, 225 
U.S. Ill, 56 KBd. 1009, Ann.Cas. 
1913E 875—87 C.J. p 948 note 78. 
Ooaoealment by trusteo 

(1) Where trustee fraudulently 
appropriated trust funds to his own 
use and concealed such unlawful 
conversion thereof, statute of limita¬ 
tions, If applicable to express trust, 
did not, In equity, begin to run 
against enforcement of trust until 
beneficiary’s discovery of fraud — 
Livingston V. Rein, 33 A.2d 840, 183 
N.JEq. &S5. 

(2) Where trustee through himself 
as president of bank purchased with 
trust funds valueless notes from 
bank and concealed transaction, run¬ 
ning of statute of limitations was 
tolled.—^First Trust Co. of Lincoln v. 
Exchange Bank, ^54 N.W 569, 186 
Neb. 8156. 

Facts held to constitute notice 

(1) In general.—^In re Carpenter’s 
Will. 63 NTS.2d 736, 271 App.Dlv. 
71, motion denied 70 N.E 2d 549, 296 
N.T. 743. 

(2) Commencement of suit incon¬ 
sistent with trust.—Collins v. Grif¬ 
fith. Tex.Civ.App.. . 125 S W.2d 419, 
error refused. 

(3) Sale of property to others.— 
Newsom v. Fikes, Tex,Civ.App., 153 
S.W.2d 962, error refused. 

Sb. Ala.—Heflin v. Heflin, 93 So. 719, 
208 Ala. 69. 

Mo.—Clay v. Walker, App., 6 S.W. 
2d 961. 


Tex —^Hamilton v. First Nat. Bank of 
O’DonneU, Civ.App.. 155 S.W.2d 
626, error refused—Collins v. Grif¬ 
fith. Civ App., 125 S.W.2d 419. er¬ 
ror refused. 

36. Va.—Cochran v. Hiden, 107 S.B. 
708, 130 Va. 123. 

37 C.J. p 919 note 60. 

37. Ind.—^Rlckes v. Rickes, 141 N.E. 
486, 81 Ind.App. 533—^Buckel v. 
Auer, 120 N.E. 437, 68 Ind.App. 320. 

38. U.S.—General Petroleum Corpo¬ 
ration of California v. Dougherty, 
C.C.A.Cal., 117 P.2d '529—Norfolk 
& W. Ry. Co. V. Board of Education 
of City of Chicago. D.C.I11.. 14 P. 
Supp 475, modified on other 
grounds, C.C.A., Board of Educa¬ 
tion of City of Chicago v. Norfolk 
& W. Ry. Co., 88 F.2d 462, appeal 
dismissed Norfolk & W. Ry. Co. v. 
Board of Education of City of Chi¬ 
cago, 102 F.2d 1008. 

Cal —England v. Winslow, 237 P. 542, 
196 Cal. 260—Chard v. O’Connell, 
120 P.2d 125, 48 CaLApp 2d 475. 
Idaho—Davenport v. Bird, 261 P. 
769, 45 Idaho 280. 

Mass.—Stuck v. Schumm, 194 N.E. 
895, 890 Mass. 159—^Prendergast v. 
Sexton, 184 N.E. 363, 288 Mass. 21. 
N.C.—^Fowle Memorial Hospital Co. 
V. Nicholson, 129 S.E. 149, 190 N.C. 
119. 

Okl —^Exchange Bank of Perry v, 
Nichols, 164 P2d 867, 196 Okl 283 
—Hlvlck V. Hemme, 247 P. 692, 
IIS Okl. 167. 

Tex.—Collins v. Griffith, Civ App., 
125 S.W.2d 419, error refused. 

37 C.J. p 926 note 64. 

Particular acts held sufficient repu¬ 
diation 

(1) Bank’s written statement that 
it had no money to mortgage own¬ 
er’s credit—^Missimore v. Hauser, 285 
P. 558, 130 Kan. 20. 

(2) Grantor’s repossessing proper¬ 
ty conveyed on trust, and filing bill 
to confirm reentry for condition bro¬ 
ken—^Hinton V. Gilbert, 128 So. 604, 
221 Ala. 809, 70 A.LR. 1192 

(3) Receivership suit and contract 
for dissolution of partnership—^Pnee 
V. Powell, Tex.Civ.App., 67 S.W.2d 
II 421 , error dismissed. 
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(4) Distribution of money to mort¬ 
gagor’s stockholders —Central Han¬ 
over Bank & Trust Co. v. Ulster & 
D. R. Co., 275 N.Y.S. '524, 153 Mlsc. 
612 

(5) Other acts. 

Cal—^Middleton v. Newport, 56 P.2d 
608, 6 Cal.2d 57. 

Ill.—Simpson V. Manson, 178 N.E. 
250, 345 Ill 543. 

39. Cal.—^Kombau v. Evans, 152 P. 

2d 661, 66 Cal.App.2d 677 
37 C J. p 926 note 66. 

Particular acts held not to constitute 
repudiation 

(1) Bank’s subsequent refusal to 
pay debtor’s check drawn on bank.— 
Exchange Bank of Perry v. Nichols, 
164 F.2d 867, 196 Okl. 283. 

(2) Fe.ct that trustee’s wife had 
physical possession of jewelry con¬ 
stituting trust estate.—^Davidson v. 
Stagg, 22 P.2d 152, 94 Mont. |272. 

(3) Representations that promise 
to hold mining claims for benefit of 
plaintiffs was impossible of fulfill¬ 
ment.—^Neet V. Holmes, 154 P 3d 864. 
25 Cal 2d 447. 

(4) Remarks of attorney that, al¬ 
though plaintiff might be entitled to 
proceeds of life policies which were 
held by defendant as security, plain¬ 
tiff would have to go to court to 
have her right declared, and fact 
that defense was offered to action 
brought to establish security char¬ 
acter of realty transaction—Cohn v. 
Cohn. 59 P.2d 969, 7 Cal 2d 1. 

(5) Other acts. 

Ill.—^BEuffman v. Gould, 64 N.E.2d 
773, 327 Ill App. 428. 

Iowa.—Howes v Sutton, 268 N.W. 

164, 221 Iowa 1326. 

N.T.—^In re Carpenter’s Will, 52 N.T. 
S8d 377, 184 Misc. 162, modified on 
other grounds 63 N.T.S 2d 736, 271 
AppDiv. 71, motion denied 70 N. 
E.2d 549. 296 N Y. 743. 

Tex.—Old Nat Life Ins Co. v. Jeru¬ 
salem Lodge No 67, Free & Ac¬ 
cepted Masons, Civ App., 192 S.W. 
'2d 921, refused no reversible error 
—Cassidy-Southwestern Commis¬ 

sion Co V. Guaranty Trust Co. of 
New York, Civ App, 174 S.W 2d 494 
^Miller V. WTiittenburg, Civ.App.. 
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such character that the relations of the parties will 
become and continue hostile The declarations of 
repudiation must be continuous and consistert,^^ 
and the circumstances attending the adverse claim 
or user must be such that the trustee is liable to be 
sued.‘*2 Merely withdrawing trust funds from a 
bank for the purpose of investing them in some 
manner not inconsistent with the terms of the trust 
is not sufficient to constitute a repudiation which 
will set the statute in motion and in such a case 
it has been held that, ?dtbough the trustee mingled 
the trust funds with his own in the purchase of 
property, taking title in his own name, it does not 
justify a presumption that he intended to repudiate 
the trust.4* The fact that the money due to a party 
held by a trustee is permitted to remain in the trus¬ 
tee’s hands does not change the nature of the debt 
or bar the beneficiary^^ The trustee’s bringing of 
an action of interpleader to determine who is en¬ 
titled to the trust fund is not a repudiation, but is 
rather an assertion of the trust.^® 

On the other hand, there need be no formal re¬ 
nunciation of the trust if the acts of the trustee are 


I equivalent to a repudiation and the cestui has 
knowledge thereof and a sale by a trustee for 
his own interest,^® or a use of a trust fund by the 
trustee for his own benefit, or in any way clearly in¬ 
consistent with the trust, and conclusively evincing 
a repudiation,is sufficient. 

Failure or delay as to performance of duties. 
Mere failure or delay of the trustee to perform his 
duties is not sufficient to set the statute of limita¬ 
tions in motion in his favor;®® and mere failure of 
the trustee to respond to repeated inquiries ad¬ 
dressed to him by the cestui que trust is not 
enough.®! Moreover, it has been held that a mere 
breach of trust will not give currency to the stat¬ 
ute unless the cestui que trust elects to consider the 
trust at an end and to treat the trustee as a wrong¬ 
doer ;®2 but, it has also been held that the rule ex¬ 
empting an express, subsisting trust from the opera¬ 
tion of the statute ceases to apply where the trust 
has been openly violated and a suit is brought to ob¬ 
tain redress for the injury resulting from the 
breach,®® 


144 S.W.2d S81, reversed on other 
grounds Whittenburg v. Miller, 164 
S.W2d 497, 139 Tex. 686 
40l N.T—Devoe v Lutz, 117 N.Y S. 

339, 133 AppDiv 36C. 

37 C.J p 026 note 67. 

Mortgaging property 

Brother holding property In trust 
for sisters did not repudiate trust 
and so start limitations running by 
mortgaging property with sisters’ 
knowledge, since they might have 
consented thereto—Broderick & Cal¬ 
vert V. Flannigan, 6 S.W.2d 8, 176 
Ark. 1203 

41. Tex.—Grumbles v. Grumbles, 17 
Tex. 472 

37 C J p 926 note 68. 

42. Mass.—Boxford Second Reli¬ 
gious Soc. V. Harriman, 125 Mass. 
3.21 

43. N.T.—Mable v Bailey, 96 NY 

206—Hutton V. Smith, 77 N.T.S 
623, 74 AppDiv 284, affirmed 67 N 
H. 633, 176 N.T. 375. » 

44. N.T.—^Hutton v Smith, supra. 

87 C.J. p 936 note 71. 

45. Ind.—^Lewis v Hershey, 90 N.B. 
332, 45 lnd.App. 104 

46. Mo—St. Louis Union Trust Oo. 

V. Hunt, App., 169 S W 2d 433. 

47. Tenn—^Killebrew v. Ray, 181 S. 

W. 2d 384, 181 Tenn 338. 

37 C J. p 926 note 73. 

Theft of the entire trust assets by 
one of the trustees constituted an 
open repudiation of the trust when 
knowledge thereof was brought home 
to beneficiary.—^In re Griffin's Estate, 
10 N.T.S.2d 161, 170 Mlsc. 496, 1066. 


ICLalng operations by surface owner 

Where minerals under lands have 
been conveyed and severed from the 
surface, so that the owner of surface 
holds possession of minerals as trus¬ 
tee for grantee of the minerals, to 
cause the statute of limitations to 
run against such grantee, the owner 
of surface must repudiate the trust 
and give grantee notice thereof, or 
take actual possession of the miner¬ 
als with knowledge of grantee by 
actual mining operations—Toss v 
Markley, Ohio Com.Pl., 68 N.E 2d 
399. 

Omission of reference to assets In ac¬ 
counting 

Where decedent’s adult son knew 
that estate had an interest in certain 
realty and bank assets when trustee 
made an accounting omitting any ref¬ 
erence to such assets, an action 
against such trustee, not commenced 
until more than ten years after trus¬ 
tee had rendered his accounting, was 
barred by ten-year statute of limita¬ 
tions—^Van Suetendael v Van Sue- 
tendael, 56 N.E 2d 568, 293 N.T. '233. 

Bepudlatlou by will 
A trust may be repudiated by the 
trustee’s will providing for distri¬ 
bution of the trust property in con¬ 
tradiction of the terms of the trust 
Kan—Pownall v. Connell, 122 P.2d 
730, 166 Kan 128. 

Neb—Bend v Marsh, 18 N.W..2d 106, 
145 Neb 780. 

Tex—^Lassiter v. Bouche, Civ.App, 
6 S.W.2d 831, affirmed in part and 
reversed on other grounds in part. 
Com.App., 14 S.W2d 808. 
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.48. Idaho—Shepherd v. Dougan, 76 
P 2d 442, 58 Idaho 643. 

Tenn.—Kjllebrew v Ray, 181 SW. 2 d 
334, 181 Tenn 333 

Utah.—^Ruthrauff v. Silver King 
Western Min. St Mill. Co., 80 P.2d 
338, 95 Utah 279. 

37 C J p 927 note 74. 

49. Kan—^Bell v. Bank of Whitewa¬ 
ter, 73 P2d 1069, 146 Kan 901. 

Tenn.—Killebrew v Ray, 181 S.W.2d 
334, 181 Tenn. 838. 

37 C.J. p 927 note 76. 

I sa Cal.—^England v. Winslow, 287 
P. 642, 196 Cal 260—Chard v 

O'Connell, 120 P2d 126, 48 Cal 
App 2d 476 

37 C J. p 927 note 76. 

Failure to sell unAor power of sale 

Wyo—Tibbals v. Keys, 281 P. 190, 
40 Wyo. 624. 

Failure to render acoounitlng 

Cal—Cohn v. Cohn, 69 P.2d 969, 7 
Cal 2d 1. 

Ind.—^McCabe v Grantham, 81 N.E. 
2d 658, 10.8 Ind App, 695. 

51. Ariz.—Sumid v. Cairns, 220 P 
1084, 25 Ariz. 507. 

52. Ala—Kennedy v. Winn, 80 Ala 
166, 171 

37 C.J. p 927 note 77. 

53. U.S—Seelig V. First Nat. Bank, 
DC Ill, 20 FSupp. 61. 

Mass—^Attorney General v. Trustees 
of Boston Blevuted Ry. Co., 67 N. 
E.2d 676. 

37 C J. p 927 note 78, p 719 note 81 
[a]. 

When statute begins to run 

Statute was held to begin to run 
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Sufficiency of notice or knowledge. It has been 
held that actual notice of a repudiation of the trust 
to the cestui que trust is necessary, and that con¬ 
structive notice cannot be sufficient, since on ac¬ 
count of the relations of the parties the cestui que 
trust cannot be supposed to be on his guard but 
there is some authority to the contrary.55 While 
it has been held that the recording of a wrongful 
conveyance constitutes sufficient notice to the 
cestui,66 and it has been held that acts done in a 
public office, open to the inspection of all, are no¬ 
tice to all who may be interested,67 it has also been 
held that the fact that the instruments effecting a 
repudiation of the trust are recorded, 6 8 or that the 
acts of public officers are matters of public rec¬ 
ord,68 does not constitute sufficient notice to the 
cestui. However, it has been held that, even though 
the cestui que trust does not have notice of the spe¬ 
cific repudiation of the trust, it is sufficient if he 
knows facts from which a reasonable man would be 
put on notice that the trust has been or is about 
to be repudiated.®® Knowledge of an officer of a 
corporation of his own claim in fraud of its rights 
is not notice to the corporation of such claim.6^ 

Cestui que trust having contingent interest. If 
the interest of the cestui que trust is contingent, or 
its enjo 3 rment is postponed until a future date, and 


the trustee is under a continuous duty to keep the 
trust fund safely until*fhe contingency occurs or the 
date arrives, the fact that the cestui, with knowl¬ 
edge of a breach of trust by the trustee, remains 
passive before his interest becomes vested or comes 
into possession, does not set the statute in motion 
against him,®^ at least where there is no proof that 
he has knowledge of the trustee’s assertion of an 
adverse claim to the property.®® However, it has 
also been held that, even though the cestui is not 
yet entitled to the enjoyment of the trust proper¬ 
ty, as where the date of enjoyment is dependent on 
the discretion of the trustee, if the trustee is guilty 
of a violation of the trust a cause of action accrues 
on the cestui’s discovery of the violation.®^ 

(4) Demand and Refusal 

A demand by the beneficiary that the trustee ac¬ 
count or turn over the trust property, and the trus¬ 
tee’s unqualified refusal, will ordinarily set the statute 
of limitations in motion. In some instances, as where 
no definite time is fixed for the termination of the trust, 
the statute will not begin to run until a demand and 
refusal. 

In the case of trusts within the rule governing 
direct, express, and continuing trusts, a demand by 
the beneficiary that the trustee account or turn over 
the trust property, and the trustee’s unqualified re¬ 
fusal to do so, will set the statute in motion;®® and, 


when cestui had actual or construc¬ 
tive knowledsre of the breach of 
trust. 

Cal—Slem v Hjelm, 121 P2d 87, 49 
CalApp2d 148 

Tex.—Slay v. Burnett Trust, 187 S. 
W2d 377, 148 Tex 621—Hidalgo 
County Bank & Trust Co. v. Good¬ 
win, Civ.App., 187 S.W,2d 161, er¬ 
ror dismissed, judgment correct. 

54. Tex—'Costley v. Oracy, Civ. 

App, 62 S.W.2d 920. 

37 C J p 928 note 79. 

Hasbaad’s abandonment of wife 
Fact that husband, having been in 
possession for more than fifteen 
years of wife’s funds received under 
agreement to invest and reinvest and 
hold proceeds thereof subject to 
wife’s demand, abandoned wife with 
statement that he was through with 
her did not put wife on notice that 
husband no longer recognized fidu¬ 
ciary relation so as to start statute 
of limitations running against wife's 
right to an accounting—Allen v. Al¬ 
len, 27 SB 2d 679, 196 Ga. 736. 
Sevisa of trust property 
Wheie devise of land standing in 
name of deceased husband. In which 
wife was claiming a resulting trust 
in her favor by reason of having fur¬ 
nished purchase price, was of gener¬ 
al nature and not sufficient to ap¬ 
prise ordinary person of purport to 
devise beneficial Interest claimed by 


wife, attempted devise would not 
start statute of limitations running 
against wife’s action to establish re¬ 
sulting trust—Wilhelm v Pfinning, 
129 P 2d 580, 191 Okl. 321. 

55. S.C.—Boyd v. Munro, 10 SB. 

•968, 32 SC. 249. 

37 C J. p 928 note 80. 

58. U S —Moore v. Poster Xiumber 
Co., Tex., 231 P. 1, 145 CC.A. 189 
37 C J. p 928 note 80 [a]. 

67. S C —^Fricks v. Lewis, 1 S B. 884, 
26 S C. 237. 

37 C J p 928 note 81. 

58. Mo.—Clay V. Walker, App, 6 B 
W.2d 961. 

Tex—Costley v. Gracy, Civ App, 62 
SW.2d 920. 

37 C J. p 928 note 79 [a]. 

Farttcnlar instruments recorded 

(1) Recording of deed.—Old Nat 
Life Ins. Cq. v. Jerusalem Lodge No 
67, Free & Accepted Masons, Tex.Civ. 
App, 192 *8 W 2d 921, refused no re¬ 
versible error. 

(2) Recording of release—Young 
V. Howard. 120 F.2d 712, 73 App D.C. 
340. 

59. U.S.—Gray v. Town of Ther¬ 
mopolls, D.C.Wyo., S3 F.Supp. 73 

60. Anz.—Jack Waite Mining Co. v. 
West, 101 P.2d 202, 56 Ariz. 301. 

Cal—^Arnold v. Universal Oil Land 
Co, 114 P.2d 408, 45 CalA.pp.2d 
622. 


Beason for rule 

A cestui aue trust may not shut 
his eyes and refuse to recognize a 
plain warning of danger that trust 
has been or is about to be repudiated, 
and then claam that he had no knowl¬ 
edge of the catastrophe when it 
comes, BO as to avoid bar of limita¬ 
tions.—Jack Waite Mining Co. v. 
West. 101 P.2d 202, 55 Ariz, 301. 
Cestui held to have been put on no¬ 
tice 

Anz—Jack Waite Mining Co. v. 
West, supra. 

61. Idaho.—^American Min. Co. v. 

Trask, 156 P. 1136, 28 Idaho 642. 
68. N.Y.—^In re Carpenter's Will, 62 
N.Y.S.2d 377, 184 Misc. 162, modi¬ 
fied on other grounds 63 N.Y.S2d 
736, 271 App.Div 71, motion denied 
70 N.B.2d 549, 296 N.Y. 743—Hitch¬ 
cock V. Peaslee, 35 N.Y.S. >423, 89 
Hun '506. 

37 C.J. p 928 note 82. 

83. Ark.—Anderson v. Dunn, 19 Ark. 
630. 

64. Mont.—^Davidson v. Stagg, 22 P. 
2d 152, 94 Mont. 272. 

66ta Cal—Steiner v. Amsel, 112 P.2d 
685, 18 CaJ.2d 48—^Mix v. Yoakum, 
254 P. 557, 200 Cal. 681—Chard v. 
O’ConneU, 120 P.2d 125, 48 Cal App. 
2d 475. 

Colo.—^Vandewlele v. Vandewiele, 186 
P.2d 628, 110 Colo. 656. 
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where there are repeated demands and refusals, the 
statute begins to run from the first of them.®® 
However, under some circumstances a demand and 
disregard thereof will not alone start the running of 
the statute ;®7 and no general rule can be laid down 
that will fit all cases.®® Moreover, the rule does not 
apply where the refusal is not absolute, but quali¬ 
fied,®® or where the refusal does not constitute a 
denial of plaintiffs right and title to the trust 
fund.70 

If no definite time is fixed for the termination of 
a trust, the statute will not begin to run until de¬ 
mand and refusal,provided there has been no 
previous repudiation or disavowal by the trustee.*^® 

Apart from express trusts it has been held to be 
well settled that, where a fiduciary relation exists 
between the parties, with respect to money due by 
one to the qther, the statute of limitations does not 

S. I 

§ 183. Introductory Statement 

There has been much confusion and conflfct of au¬ 
thority on the question when the statute of limitations 
commences to run in cases of fraud. 

The question when the statute of limitations be¬ 
gins to run in cases of fraud is one which has giv- 


begin to run until there has been a demand and re- 
fusal.73 Since the functions, rights, and duties of 
partners in a great measure comprehend those both 
of trustees and of agents, there must be some ac¬ 
tion taken by the one partner against the others, 
such, for example, as a demand for an account and 
settlement, in order to terminate the fiduciary re¬ 
lation before the statute of limitations will begin to 
run.74 

Where other preliminary steps are required to be 
performed by the beneficiary in order to entitle him 
to maintain suit against his trustee, he cannot sus¬ 
pend the running of the statute of limitations in¬ 
definitely by delaying the performance of such pre¬ 
liminary steps.^® 

The general rules governing the necessity and 
sufficiency of a demand in order to start the run- 
mng of Ihe period of limitations are considered in¬ 
fra §§ 201, 202. 


en rise to much confusion and conflict of authority; 
such rules as were formulated before the coalition 
of courts of law and courts of equity under the 
^‘code system” have in many states been consider¬ 
ably affected by legislation attending the adoption 
of that system, and in many jurisdictions the sub- 


Mass —Bacon v. Bacon, 165 N B. 48'5, 
266 Mass. 462. 

N.C—^Pearson v. Pearson, 40 SB 2d 
477, 227 NC. 81—Teachey v. Gur¬ 
ley, 199 SB. '83, 214 NO 288. 

Tox—^MacDonald v. Pollett, Civ App, 
175 S.W.2d 671, afllrmed 180 S.W. 
2d 384, 342 Tex 616. 

37 C J. p 928 note 86 
CommeiLcement of action and as¬ 
sertion of defense has been held to 
constitute a demand and refusal.— 
Brundigre v. Bradley, 61 N.T S 2d 880, 
afllrmed 51 N.YS.2d 63'6, 268 App 
Dlv. >962, reversed on other grounds 
62 N.B.2d -385, 294 NX. >346. 

Befiual to pay legatee’s claim 
Tex—Anderson v. Hunt, Oiv.App, 
122 SW2d 345, error refused. 

66 . Colo —Schlosser v. Schlosser, 
1'62 P. 153, 62 Colo. 270. 

67. N.C—Hilton v Gordon, 99 S.B. 
6 . 177 NC. 342. 

37 C J. p 928 note 90. 

68 . Ind.—^Parks v. ‘Satterlhwaite, i32 
N.B. 82, 182 Ind. 411. 

37 C.J. p 928 note 91. 

69. Ky.—^Hardwick’s Bx'r v. West, 
168 •S.W 2d 358, 293 Ky. 8. 

Payment of claim as condition 
Befusal of trustee, under oblige^ 
lion to reconvey property at gran¬ 
tor’s request, to make reconveyance 


unless grantor would pay groundless i 
claim was held not repudiation suffi¬ 
cient to start running of limitation 
statute.—^Prendergast v. Sexton, 184 
N.B. 363, 282 Mass. 21. 

7a Befual for plalntUf’s beoiefit 
Where person holding money for 
owner refused payment on ground 
that owner did not need money and 
he would keep it for owner’s benefit, 
limitations did not begin to run — 
Whitworth V. Oliver, 166 SB. 767, 
45 Ga.App. 671. 

71- US,—City of Ualhart v. Child- 
era, D.C.Tex, 18 F.Supp 903. 

La.—Scott V. New York Life Ins. Co., 
App, 16 So 2d 68>5 

HI—^Margossian v. Zorabcdian, 129 
A. 601. 

37 C J. p 928 note 89. 

Trust terminable at wlU of either 
party 

Where agreement, by which daugh¬ 
ter %ave her father money to lend for 
her, created a relationship in nature 
of continuing trust, terminable at 
will of either party, and no demand 
was ever made, no cause of action 
accrued until death of the father.— 
In re Carlin's Bstate, 202 N.W. 201, 
18'5 Wis. 438 

Demand or presumption of ■demand. 

Absent accounting or holder’s open 
assertion of ownership, limitations 
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do not run against owner’s action for 
fund retained by another person un¬ 
til owner has made demand for pay¬ 
ment and has been refused, or suffi¬ 
cient time has elapsed to raise pre¬ 
sumption of demand and refusal.— 
Whitworth v. Oliver, 165 S.B. 767, 45 
GaApp. 671. 

72, Mass—^Pierce v. Perry, 76 N.B 
731, 189 Mass. 332, 109 Am-SR 
•637. 

37 C.J. p 928 note 8'8. 

73. Cal.—^Residential Development 

Co. of San Francisco v. Andriano, 
269 P. 186, 98 Cal.App. 165 

N Y.—^Furgueson v LaGuardia, 13 N. 
YS2d 647, 2-67 App Div 1048, af¬ 
firmed 23 NB.2d 14, 281 N.Y. 678 
NC—Bfird V. Sikes, 174 S.B. 613, 206 
NC S-SO. 

Or.—^Holbrook v. Hendricks' Bstate, 
162 P2d *573, 176 Or. 169. 

Tex —^Republic Production Co. v. Col¬ 
lins, Clv.App., 3 S.W.2d 1113, re¬ 
versed on other grounds 7 SW.2d 
187, error refused 

Wash—^Keyes v Carmack, 247 P 
102'5, 139 Wash. 605 
74b N.C.—^Baker v. Brown, 66 S.B 
620, 151 N.C. 12. 

75. Kan.—^Ryan v. Scovill, 78 P.2d 
877, 147 Kan 74'8 

Preliminary steps required of (par¬ 
ties in general see Infra S 200. 
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ject has been expressly regulated by statute, as ap¬ 
pears in comments of the court in several cases.^® 
An action based on fraud is timely when the period 
of time fixed by statute has not elapsed when the 
action is instituted.^^ 

§ 184. The Equitable and Statutory Rule 

a. In general 

b. Restriction to cases within equity's 

exclusive jurisdiction 

c. Particular applications of rule 

d. Fraudulent conveyances 


a. In (General 

In equity and under statutes In the various Juris¬ 
dictions the statute of limitations in cases of fraud 
ordinarily runs from the time when the fraud is, or 
should be, discovered. 

In equity and under the statutes in the various 
jurisdictions the statute of limitations in cases of 
fraud ordinarily runs from the time when the fraud 
is discovered, unless in the exercise of reasonable 
diligence, as considered infra § 189, it might have 
been sooner discovered.^* 

It has been held, however, that it is not strictly 


7«, Ind—^Brake v. Payne, 87 N.E. 

140, 137 Ind. 479 
37 C J. p 929 note 95. 

Fraudulent concealment of cause of 
action generally see InfTa 9§ 206, 
207. 

77. Ky .—^Rison v. Shepherd* 186 S. 

W. 2d 648, 299 Ky. 693. 

La.—Succession of Monteffut, 29 So. 
2d 583. 

Tex—Culver v. Pickens, 176 B.V7.2d 
167, 142 Tex. 87. 

78. IT S.—Holmherg: y. Armbrecht, 
N.T,, 66 iS.Ct. 582, 327 U.S. 392, 90 
Li Ed. 743—^Burnham v. Todd, O.C. 
A Tex, 139 F.2d >838—^Buchanan v. 
Pitts, O.CA.L.a, 111 F.2d 1599—Pol¬ 
len V. Ford Instrument Co, C.C. 

AN. T., 108 F.2d 762—Hack v. 

American Surety Co. of New York, 
OOA.Ind, 96 F2d 989, certioran 
denied <59 S.Ct. 95, 306 U.S. 631, 83 
Li Ed. 405, rehearlngr denied <59 S Ct. 
145, 305 X7.S >671. 83 Ii.Ed. 435, cer¬ 
tiorari denied American Surety Co. 
of New York v. Hack, 59 S.Ct. 95, 
305 U.S. 631, 83 Li.Ed. 405, rehear^ 
ing denied *59 S Ct 144, 806 U.S. 
671, 83 Xi Ed. 435—^Hertz Drivurself 
Stations V. Ritter, O.CAL.Cal., 91 
P.2d ®39—■Williams v. Williams, C. 
C.A.I11., 61 F.23l 2'57, certiorari de¬ 
nied 53 S Ct 404, 288 U S. 612, 77 
!L.Bd. 986—^Parr v. Insurance Co. 
of North America, D.C Md., 44 F.2d 
5'67, reversed on other grounds, C 
C.A., Insurance Co. of North Amer¬ 
ica V. Parr, 44 P.2d 673—^Liopez v. 
Gautier, C.CA.Puerto Rico, 41 F.2d 
914, certiorari dismissed Lopez v. 
Gautier, 51 S.Ct 490, 283 US. 798, 
75 L.Ed. 1421—Anderson v. Gailey, 
DCGa, 133 P.2d 589—Abernathy v 
State of Oklahoma ex rel. Goar, C. 
C.A Okl., 31 F 2d 547, certiorari de¬ 
nied 50 set. 81, 280 US 599, 74 
L.Ed. 645—^Ehickerbocker Fuel Co. 
V. Mellon, D.C.N.Y., 18 P.2d 123, 
affirmed, CCA. 22 F.2d 500, eex^ 
tiorari denied 48 S.Ct 320, 276 U.S. 
626, 72 L.Ed. 738—HSchlndler v. 

Spackman, C.CAlS.D., 16 F2d 4*5— 
U, S. V. Southern Pac. R. Co., D. 
C.Cal., 11 F.2d S46—Yudin v. Car- 
roll, D.C.Ark., 67 F.Supp. 793— 
Nicolson V. Citizens & Southern 
Nat. Bank, D.C.Ga., 50 F.Supp. 92— 


In re Fergus Falls Woolen Mills 
Co., D.O.Minn., 41 F.Supp. 855, 
modified on other grounds, C.C.A., 
Boyum v. Johnson, 127 F.2d 491— 
Downey v. Palmer, DC.N.Y., 32 F. 
Supp. 344, reversed on other 
grounds, C.CJL. 114 F.2d 116— 
Shonts V. Hirliman, D.CCaL, 28 F. 
Supp 478—^Bryan v. U S., D.C.Okl., 
20 F.Supp. 878, affirmed, C.CA., 
99 F2d 649, certiorari denied 59 S. 
Ct. 364, 305 US. 661, 83 L.Ed. 429 
—^La Porte v. U. S. Radium Corpo¬ 
ration, D.CJJ.J., 13 F.Supp. 268— 
U. S. V. Booth-Eelly Lumber Co., 
D.C Or., 246 F. 970. 

Ala—Smith v. Smith, 10 So.2d 664, 
243 Ala 488—Hall v. Hall, 2 So.2d 
908, 241 Ala. 397—Meeks v. Miller, 
108 So. 864. 214 Ala 684. 

Anz.—Guerin v. American Smelting 
& Refining Co.. 236 P. 684, 2*8 Arlz. 
160 

Ark—^Murphy v. Marshall, 159 S.W. 
2d 741, 203 Ark. 985—City Nat. 
Bank v. Sternberg, 114 S.W.2d 39, 
195 Ark. 503, certiorari denied 59 S. 
Ct. 73. 505 U.S. 614, 83 LEd. 391, 
rehearing denied 59 S Ct 142, 305 

U. S. 671, 88 L.Bd. 485—Wright v. 
Lake, 13 S.W.2d 826, 178 Ark 1184. 

CaL—Pashley v. Pa^dfle Electric Co., 
153 P.2d 325, 25 Cal 2d 226—Seeger 

V. Odell. 116 P2d 977, 18 Cal.2d 
409, 136 ALR. 1291—Johnson v. 
Ehrgott, 34 P.2d 144, 1 Cal 2d 186— 
Kimball v. Pacific Gas & Electric 
Co.. 30 P.2d 39, 220 Cal 203—Tay¬ 
lor V. Weight, 169 P 2d 980, 69 Cal. 
App 2d 371—^Twining v. Thompson, 
166 P2a 29, 6>8 CalApp.2d 104— 
Kornbau v. Evans, 162 P.2d 651, 66 
Cal App.2d 677—•Kallmeyer v. 
Poore, 125 P.2d 924, 52 CaLApp.2d 
142—Angeles Securities Corpora¬ 
tion V. Luton, 117 P.2d 741, 47 Cal. 
App 2d 262—Cohen y. Metropolitan 
Life Ins. Co., 89 P 2d 782, 32 Cal. 
App.2d 337—Snyder y. Security- 
First Nat. Bank of Los Angeles, 88 
P.2d 760. 31 CaLApp2d 660—Man- 
cim y. Ullman, 43 P.2d 827, 6 CaL 
App 2d 222—^Edwards v. Sergl, 80 
P.2d 641, 187 CaLApp. 869—'Vogel 
V. Marsh, 7 P.2d 7>55, 120 Cal.APp 
99—^Petersen v. Beckwith, App, 289 
P. 1895—Castriotis y. Cummins, 269 
P. 1115, 93 CaLApp. 654. 
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Colo.—Hall y. Bankers Trust Co., 74 
P.2d 720, 101 Colo. 449—Miller v. 
Goff, 68 P.2d 915, 100 Colo. 645— 
Hunter y. Williams, 44 P2d 509, 
96 Colo. 485. 

Del.—^Boyay y. H. M. Byllesby & Co., 
Ch.. 29 A2d 801. 

Fla.—^Hhlstead y. Florence Citrus 
Growers’ Ass’n, 139 So. 132, 104 
Fla. 21. 

Ga.—Slade y. Barber, 37 iSE.2d 148, 
200 Ga. 405—^U. S. Fidelity & Guar¬ 
anty Co. y. Toombs County, 1 S. 
E2d 411, 187 Ga. 544—Tabor v. 
Clifton, 12 S.E.2d 187, 63 GaApp. 
768—^Llfe & Casualty Ins. Co. of 
Nashville, Tenn., v. Walker, 10 S. 
E 2d 124, 62 Ga App. 819—Bryson 
y. Aven, 124 S.E. 553, 82 GaApp. 
721. 

Idaho —Steinour v. Oakley State 
Bank, 287 P. 949, 49 Idaho 293— 
W. G Jenkins & Co., Bankers, v. 
Standrod, 269 P. 586, 46 Idaho 614 
—^Rogers v. Crockett, 238 P. 894, 41 
Idaho 836. 

111.—^Pelcak V. Bartos, >66 N.E.2d 465, 
328 IILAlPp 435—'Winger v. Chicsu- 
go City Bank & Trust Co.. 60 N. 
E 2d 560, >325 IlLApp. 459, reversed 
on other grounds 67 N E 2d 265, 394 
m. 94—Cook v. Ramsay, 64 NE.2d 
524, 322 IllApp 671—Auer v. Wm. 
Meyer Co., 54 N.E2d 894, 322 Ill. 
App. 244—Ohlendorf v. Bennett, 
241 Ill App. 587. 

Ind—Shipman y. Shipman. 192 NE. 

849, 99 Ind.App. 445. 

Iowa.—Blallem v. Kallem, 295 NW. 
826, 229 Iowa 985—Beerman v. 
Beerman, 279 NW. 449, 225 Iowa 
48, 118 A.L.R 997. 

Kan.—Staab v. Staah, 145 P2d 462, 
168 Kan. 77—Staab y. Staab. 145 P. 
2d 447, 158 Kan. 69—Causemaker 
V. De Roo, 113 P.2d 85, 153 Kan. 
648—^Turner y. Jarboe, 100 P2d 
676, 161 Kan. 587—Bradrlck y. 

Woodward, 84 P.2d 885, 148 Kan. 
784r—Rafter v. Hurd, 12 P.2d 887, 
136 Kan. 127—Algeo y. Algeo, 263 
P. 1077, 125 Kan. 245—Miller v. 
Cloney, 256 P. 159, 123 Ehn 588 
Ky.—^Redding y. Main, 196 S.W.2d 
887, 303 Ky. 41—Ewing v. Ewing, 
81 S.W.2d 860, 258 Ky. 825-^or^ 
dan y. Howard, 54 S.W.2d 613, 246 
Ky, 142—Fierce y. J. B. Pierce’s 
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true that in equity the statutory period is computed I defrauded party discovers the fraud within a rea' 
from the discovery of the fraud, but that, if the sonable time before the period expires, he must 


Trustee in Bankruptcy, 38 SW.2d 
254, 238 Ky. 49'3—Johnson v. Fet¬ 
ter. 7 SW2d 241, 224 Ky. 788. 

La—McGuire v Monroe Scrap Ma¬ 
terial Co, 180 So. 413. 189 La. 673 
—^Wall V. Hamner, 162 So TSS, 182 
La 1049—Brown Shoe Co. v. TTnter, 
App., 175 So 1679, followed in Hig- 
gmhotham-Bailey-Loffan Co. v. Un- 
ter, 173 So 683—Girod v. Barhe, 
App, 153 So. 326. 

Md—Sears y. Barker, 141 A 908, 155 
Md 323. 

Mass.—^Robertson v. Hirsh, 177 NE. 
676, 276 Mass 452—State Nat, 
Ba^ of Lynn v. Beacon Trust Co., 
166 NH 837, 2i67 Mass 366. 

Minn.—Owens v Owens, 292 NW 
89, 207 Minn. 489—^Township of 
Normania v. Yellow Medicine 
County. 286 NW. i881. 205 Minn. 
451—Shave v. U S Fidelity & 
Guaranty Co, 272 N.W. 597, 199 
Minn 638—Klemme v Long, 237 N 
W. 882, 184 Minn. 97. 

Mo.—-Siler v. Kessinger, App, 149 S 
W.2d 890—^Blackmore v. Sisson, 
App, 139 S.W.2d 1084—Miller v. 
Earmers* Exchange Bank of Galla¬ 
tin, 67 S.W.2d 628, ,228 Mo Aipp. 
367. 

Neb—^Hollenbeck v. Guardian Nat. 
Life Ins Co., 14 N.W 2d 330, 144 
Neb. 684—^Burchmore v. H. M Byl- 
losby & Co, 1 N.W 2d 327, 140 Neb 
603—Gerner v. Mosher, 78 N.W 
384, 58 Neb. 135. 46 L.R.A. 244. 

N J.—Sun Building & Loan Ass'n of 
Newark v. Rashkes, 183 A 274, 119 
N.J.Eq. 44'3—^Partrick v. Groves, 
169 A. 701, 11'5 N.J.Eq. 208—Gieh- 
rach V. Rui>p, 164 A- 465, 112 N.J. 
Eq. 296. 

NY—^Myer v. Myer, 66 N.YS2d '.83, 
271 App.Div. 466, motion dismissed 
66 NYS2d 618, 271 App.Div. 823, 
affirmed 73 N.E.2d 662, 29'6 N.Y. 
979—Guild V. Hopkins, 63 N.Y.S 2d 
622, 271 App-Div. i234r—Altman v. 
Finkel, 52 N.Y.S.2d 634, 268 App. 
Div. 666, reargument denied 54 N. 
Y.iS2d 707, 269 App.Div. 746, af¬ 
firmed 64 N E 2d 716, 295 N.Y. 651 
—^Dyckman v. Dyckman, 243 N.Y.S. 
663, 230 App Div. 288—In re Aqui¬ 
no’s Will, 58 N.Y S 2d 63, 186 Misc. 
7, affirmed 66 NYS2d 409, 271 
App Div. 780, appeal denied 66 N 
YS.2d .631, 271 App.Div. 8-69—In 
're Carpenter’s Will, 62 NYS2d 
877, 184 Misc 162, modified on oth¬ 
er grounds 63 N.Y.S 2d 736, 271 
App.Div. 71, motion denied 70 NE. 
2d 649, 296 NY. 743—In re Court- 
ade’s Estate. 18 N.YS.2d 615, 173 
Misc. 726—^In re Butterworth's Es¬ 
tate, 286 N.Y S 112. 158 Misc. 477, 
430—People v. S. W. Straus & Co., 
285 N.YS. 64'8, 158 Misc 186, 222, 
modified on other grounds in part 
289 N.Y.S. 209, 248 AppDiv 785, 
affirmed 290 N.Y.S. 423, 248 App. 


Div. 785—^Roulston v. Warner, 234 
NYS. 643, 134 Misc 459—Auto¬ 
matic Truck Loader Corp. v City 
of New York, 67 NY.S.2d 296 

N C —Small V. Dorsett, 28 S E 2d 
•514, 223 NC. 754—^Blankenship v. 
English, 21 S E 2d 891, 222 N.C 
91—^Massengill v Oliver, 19 S E 2d 
253, 221 N.C. 132—Wimberly v 

Washington Furniture Stores, 6 S 
E2d 512, 216 NC 732—Moore v 
Fidelity & Casualty Co. of New 
York, 17'7 SB. 406, 207 N.C 433— 
Hood ex rel. Bank of Pender v 
Paddison, 175 SB 105, 206 N.C 
631. 

Ohio.—Seeds v. Seeds, 156 NE. 193, 
116 Ohio St 144, 52 AL.R 761— 
Erate v Rimenik, 152 N.E 14, 115 
Ohio St 11—^Pengelly v Thomas, 
>65 N.E 2d <897, 79 Ohio App 53, ap¬ 
peal dismissed -67 NE2d 714. 146 
Ohio St. 693—^Petitt v Morton, 176 
N E 494, 38 Ohio App. 848, affirmed 
Morton v. Petitt, 177 NE. 591, 124 
Ohio St 241. 

Okl—^McNeal v Steinberger, 136 P 
2d 490, 192 Okl 283—American 

Nat Bank of Enid v. Crews, 126 P 
2d 733, 191 Okl 63—^Powell v 
Eightlinger, 112 P 2d 392, 188 Okl 
636—Feland v. High, 67 P‘2d 967, 
ISO Okl. -93—Landis v. State ex rel 
Commissioners of Land Office, 66 
P2d 619, 179 Okl 547—Bankers’ 
Mortgage Co. v Leisure, 42 P 2d 
663, 172 Okl 170—^Mansfield, Brun¬ 
son, Kemp & Ahrens v. King, 16 
P 2d 87, 160 Okl. 243—^Harris v. 
Smith, 800 P '392, 149 Okl. 277— 
Illinois Oil Co. V Pender, 277 P. 
1026, 137 Okl. 82—^Morrissey v. 

Carter, 229 P. 510, 103 Okl 86. 

Or.—^Murray v. Lamb, 148 P.2d 797, 
174 Or 239—IFirst Nat Bank of 
Portland v. Connolly, 138 P 2d 613, 
172 Or 434, rehearing denied 143 
P.j&d 243, 172 Or 434—^Metropolitan 
Life Ins. Co. v. Craven, 101 P.2d 
237, 164 Or, 274. 

Pa.—^Eidelity-Philadelphia Trust Co. 

V Dreslin, Com PI, 30 Del.Co 351. 

Tex.—^Ruebeck v. Hunt, 176 SW2d 

738, 142 Tex 1-67, 150 AL.R. 776— 
Sherman v. Slpper, 152 SW2d 819, 
137 Tex. 85, 187 A.L.R 263—Quinn 

V Press, 140 SW2d 438, 135 Tex. 
i60, 128 A L R 757—Glenn v Steele, 
61 S W.2d '810, 141 Tex. 66’6—Swink 

V City of Dallas, Com App, 36 iS. 
W 2d 222—Whitehead v. Reiger, 
Com App, 6 SW.2d 745—Carver v. 
Moore, Civ.App, 275 SW 90, re¬ 
hearing denied 275 SW. 682, re¬ 
versed on other grounds, Com.App., 
288 SW. 156—Hines v. Wilson, 
Civ.App f 197 S.W 2d 840—Green- 
spun V. Greenspun, Civ.App., 194 S 
W.2d 184, affirmed. Sup., 198 SW 
2d 82—Corpus Juris cited lu 
Franklin -County v Tittle, Clv.Aq)iP., 
l'S9 S.W.2d 773, 775, error refused 
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—^Mathis V. Stockdick, Civ.App ^ 
189 SW.2d 106, error refused—Pel- 
ton V Trico Oil Co., Civ App, 167 
S W 3d 625—City of Vemon v 
Low, Civ App, 168 S.W2d 857— 
Deanng v. Lawrence, Civ.App, 156 
S W 2d 1019, error refused—Santa 
Ana Qitrus Groves v First Nat 
Bank of Chicag-o, Civ.App, 149 S 
W 2d 810, error refused—^Home 
Ben. Ass’n v. Gayle, Civ App, 147 
S.W2d 280—Smith v. Lightfoot,. 
Civ.App , 148 S W 2d 161—^Hoerster 
V. Wilke, Civ App., 140 S.W.2d 952, 
affirmed 158 iSW2d 288, 138 Tex. 
263—Blondeau v Sommer, Civ. 
App, 139 SW.2d 223, error refused 
—Sloan V Newton, Civ App , 134 
S.W 2d 697—Tunnell v. Van School 
Dist. No. 53, C1V.APP, 129 S.W.2d 
I82<5, error dismissed, judgment cor¬ 
rect—^Horsley v. Phillips, Civ App, 
126 S.W.2d 703—Collins v. Griffith, 
Civ App, 126 S.W 2d 41-9, error re¬ 
fused—^Atkins V. Dodds, Civ.App., 
121 SW.2d 1010, error dismissed 
by agreement—Stroud v. Pechacek, 
Civ App, 120 S W 2d 626—^Baird v. 
Mills, Civ App., 119 SW2d 889, er¬ 
ror refused—Cowden v Limpia 
Royalties, .Civ App, 109 S.W 2d 
992, error dismissed—American 
Indemnity Co. v. Ernst & Ernst, 
Civ App, 106 S.W.2d 763, error re¬ 
fused—Corpus Juris olted la Carr 
V. McGinley, Civ App., 105 S.W.2d 
410, 413—^Trinity-Universal Ins 

Co. V. Maxwell, Civ App, 101 S.W, 
2d 606, error dismissed—Slimp v 
Stuckert, CivA.pp., 91 S.W.2d 921, 
error refused—Kuykendall v. Tay¬ 
lor, Civ App., '89 SW2d 297—Cor- 
bell V. (Stengel, Civ.App, 83 S.W 
2d 1084—Citizens* Nat. Bank of 
Lubbock V. Adams, Civ.App., '67 S 
W 2d 421, error dismissed—^Dur¬ 
ham V. Texas Indemnity Ins Co , 
Civ App, 60 S.W.2d 255, error dls' 
missed—^Davidson v. Commercial 
Nat. Bank of Brady, Civ.App, 59 
S W 2d 949, error refused—Swin-* 
dall V Van School Dist No. 53, Civ. 
App, 37 SW2d 1094, affirmed in 
part and reversed on other grounds 
in part Pure Oil Co. v, Swindall, 
Com App, 58 SW.2d 7—^Texarkana 
Motor Co V. Brashears, Civ App , 
>37 SW2d 773—-Conrads v. Kasch, 
Civ App., 26 S.W.2d 732, error de¬ 
nied Kash V Conrads, 31 S.W.2d 
630, 119 Tex 449—National Life & 
Accident Ins Co v. .Smith, Civ. 
App, 20 SW2d 142, error refused 
—0019US Juris cited lu McBumey 
V. Daughety, Clv.App, 19 •S.W.2d 
113, 11'4, error dismissed—Walling 

V. Bose, Civ App, 2 S.W 2d 852— 
Ray V Barrington, Civ App, 297 S, 

W. 781—-Sembera v. Usener, Civ. 
App, 295 S W 200—Carrillo v. Car¬ 
rillo, Civ App, 289 S.W. 88—Grif¬ 
fith V. Shannon, Civ.App , 284 iS W. 



54 O.J.S. 


LIMITATIONS OF ACTIONS 


§ 184 


sue within that time or be barredJ^ Under some 
statutes providing that the cause of action shall not 
be deemed to have accrued until the discovery of the 
fraud, the action must nevertheless be brought 
within a certain time after the discovery,^® or even 
after the perpetration of the fraud or tlie making 
of the contract induced thereby.^i 

Except in those cases where the party against 
whom the statute is invoked is not seeking afl5rma- 


tive relief on the ground of fraud, as considered in¬ 
fra § 19S, or unless there are factors necessary to 
the maturity of a cause of action for fraud other 
than the discovery of the fraud,*® in no case will 
the running of the statute be postponed after the 
time when the facts constituting the alleged fraud 
are brought to the knowledge of the defrauded par-- 
ty, but the right of action becomes barred at the ex¬ 
piration of the statutory period after such knowl¬ 
edge is acquired,** and this is true irrespective of 


59S—^White V. Carlton, CivApp, 
277 S.W. 701—Chicago, R I. & G. 
By. Co. V. Duncan, CivApp., 273 
S.W. 908—-Woodruff v. Conway, 
Civ.App., 266 SW. 868. 

Utah.—'Commercial Bank of Spanish 
Fork V. Spanish Fork South Irr. 
Co. 153 P.2d 547, 107 Utah 279— 
Attorney General of Utah v. Pom¬ 
eroy. 73 P 2a 1277, 93 Utah 426, 114 
A L R 726—^Esponda v. Ogden 

State Bank, 283 P. 729, 75 Utah 117 
—Madsen v. Madsen, 269 P. 132, 
72 Utah 96 

Va —^Pepper v Dixie Splint Coal Co., 
181 S E 406, 165 Va 179. 

Wash.—Easton v. Chaffee, 132 P.2d 
1006, 16 Wash 2d 183—Gustafson 

V. Cullen. 283 P. 1087, 1>55 Wash. 
107—Rosenberg v. Rosenberg. 250 
P. 947. 141 Wash. 86. 

WVa—Curl V. Vance, 181 SB. 412, 
116 W.Va. 419. 

Wis.—Ihlenfeld v. Seyler, 295 N.W. 
26, 236 Wis. 255-Clty of Milwau¬ 
kee V. Drew, 265 N.W. <683, 220 
Wis. 511, 104 AD.R. 1887. 

12 C J p 376 note 70 [a]—21 CJ. p 
246 notes 18, 14—37 C J. p 929 note 
1—46 CJ. p 528 note 44—66 C.J. 
p 1517 note 24. 

Ignorance of firaud as affecting lach¬ 
es see Equity S 128. 

Injunction to restrain setting up 
statute of limitations see Injunc¬ 
tions 3 46. 

Rule at law see infra 59 186, 187. 

CoacealmeiLt of fraud 

(1) V^ere party against whom 
cause of action for fraud has ac¬ 
crued prevents injured party from 
obtaining knowledge thereof by 
fraudulently concealing cause, stat¬ 
ute of limitations does not commence 
to run until cause is discovered or 
might be discovered by use of rea¬ 
sonable diligence. 

U.S—Berry v Chrysler Corp, C C.A. 
Mich., 150 F2d 1002—Myers v 
Canton Nat. Bank of Canton, CC 
A Ill. 109 P.2d 31. 

Ark.—State of Tenn. v Barton, 198 
S.W.2d 512—Wright v Lake. 13 
S.W.2d 826, 178 Ark. 1184. 

Iowa—^McGrath v. Dougherty, 275 S. 

W. 466, 224 Iowa 216. 

Mich.—^Roche v. Blair, 9 NW.2d 861, 
305 Mich. 608. 

Okl.—Busse V. Busse, 17 P.2d 511, 161 
Okl. 159—^Morrissey v. Carter, 229 
P. 5X0, 103 Okl. 36. 
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Tex.—City of Vernon v Low, Civ 
App., 158 “S-W 2d 857—Gannaway v 
Barrera, Civj^pp, 74 S W 2d 717. 
reversed on other grounds Barrera 
V. Gannaway, 105 SW2d 876, 130 
Tex. 142—^Delaware Punch Co. of 
America v. Reinarz. CivApp, 61 
■S.W.2d 185, error refused. 

(2) Fraudulent concealment of 
cause of action generally see infra §§ 
206, 207. 

Bight to relief is »ceptloii to gesu 
eoral statute and cannot be asserted 
unless plaintiff brings himself with¬ 
in terms of exception—West v. 
Great Western Power Co of Califor¬ 
nia, 97 P.2d 1014, 36 Cal.App.2d 403. 
SstoppSl as basis 

(1) Where the rule is not of stat¬ 

utory origin, it has been stated **that 
declarations to the effect that, in 
cases of fraud, limitation only be¬ 
gins to run when the fraud is dis¬ 
covered, or. In the exercise of reason¬ 
able diligence, would • . . have 

been discovered, are properly to be 
interpreted as attempts to state the 
effect of an estoppel upon pleas of 
limitation rather than the time of ac¬ 
crual of such causes of action**— 
Steele v. Glenn, CivApp, 57 SW.2d 
908, 912, error dismissed Glenn v. 
Steele, 61 SW2d 810, 141 Tex. &65. 

(2) Estoppel to assert statute of 
limitations see supra § 25. 

Active oonoealuenii of foaud tolls 
the statute of limitations.—^Fidelity- 
Philadelphla Trust Co v. Simpson, 
10 PaDist. & Co. 403, modified on 
other grounds 143 A. 202, 293 Pa 577 
—37 CJ. p 929 note 1 [e] (2). 

Before expizatioiL of time pre- 
Boxlbed for action, statute relating to 
accrual of cause of action based on 
fraud does not apply.—-Wood v Mas¬ 
ter Schools, 130 So 178, 221 Ala. 645 
Where statute expressly provides 
otherwise, rule of text does not ap¬ 
ply.—^McCrory Stores Corp v. Lee, 
Fla., 25 So 2d 667. 

79. Ala.—Johnson v. Johnson, 5 Ala. 
90. 

80. Ala—^McCay v. Jenkins, 15 So. 
2d 409, 244 Ala 650. 149 A.L.R. 
746—^National Surety Co v Cole¬ 
man, 104 So. 821, 218 Ala 377— 
Porter v. Smith, 65 Ala 169. 

81. Ky.—^Reddmg v. Main, 196 S.W. 
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2d 887, 303 Ky. 41—Shilling v. Mc- 
Craw, 184 S.W.2d 97. 298 Ky. 783 
—Dycus V. Dycus, 175 S.W.2d 9974 
295 Ky. 847—^Drane v. Louisville 
Ry. Co„ 131 SW.2d 439, 279 Ky. 
490—^Philpot*s Ex*x V. Boyd, 120 
S.W.2d 747, 275 Ky. 39—Gillardi v 
Henry, 113 S.W3d 1158, 272 Ky 
188—^Bwing v. Ewing, 81 SW.2d 
860. 258 Ky. 825—Steele v. Com¬ 
monwealth. 26 SW.2d 747, 233 Ky 
719—^Johnson v. Fetter, 7 SW.2d 
241, 224 Ky 788—^Hoge v. Kentucky- 
River Coal Corporation, 2.87 SW. 
226. 216 Ky. 61—Trimble v Ex¬ 
change Bank, 62 SW. 1027, 33 Ky 
L. 367. 

Mo—Brown v. Irving-Pitt Mfg Co., 
29*2 SW. 1023, 316 Mo 1023 
37 CJ. p 930 note 4. p 792 note 95 
[a]. 

Concealmeut of cause of actLou 
Defendant’s concealment from 
plaintiff of cause of action for fraud 
does not extend statutory limitation 
beyond the maximum period pre¬ 
scribed.—^Johnson v. Fetter, 7 S.W 
2d 241, 224 Ky. 788. 

82. Kan—^National Bank of Ness 
City V. Walters, 281 P. 868. 139' 
Kan. 49. 

Tex—^Hartman v. Hartman, 138 S.W. 

2d 802, 135 Tex. 596. 

Preliminary steps required of par¬ 
ties see infra S§ 200-204 

83. U.S —^Berry v Chrysler Corp, C 
C.A Mich., 150 F 2d 1002—Kithcart 
V Metropolitan Life Ins. Co., CO. 
A Mo., 160 F.2d 997, certiorari de¬ 
nied 66 S.Ct. 267. 326 US 777, 90 
LEd 470, rehearing denied 66 S. 
Ct. 469, 326 US 812, 90 L.Ed 496, 
and 66 S.Ct 530, 327 U.S. 818, 90 
L.Ed 1038—Sacramento Suburban 
Fruit Lands Co. v. Klaflenbach, C. 
C.A Cal., 40 F.2d 899, certiorari de¬ 
nied Klaffenbach v Sacramento 
Suburban Fruit Lands Co, 51 S.Ct. 
79, 282 US 874. 75 LEd 772— 
McBride v. Farrington, D.COr, 60 
F.Supp. 92, affirmed, C.C.A. 156 F 
2d 971. 

Ariz—Guerin v. American Smelting 
& Refining Co, 236 P 684, 28 Ariz. 
160 

Ark—Cartier v. Hengstler, 266 S.W. 
304, 166 Ark. 303. 

Cal—^Balnbrldge v. Stoner, 106 P.2d 
423, 16 Cal 2d 423—Bell v. Bayiy 
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whether the relief asked is sought by plaintiff or de- 
fendant,84 or whether the cause of action is legal 
or equitable in its nature.8B Failure to bring an ac¬ 
tion within the time required is not excused simply 
because the fraudulent parties repeat to the de¬ 
frauded party their fraudulent promises after he 
has discovered the fraud nor is the rule that the 
right of action becomes barred at the expiration of 
the statutory period after such knowledge is ac¬ 
quired altered by plaintiffs ignorance of his legal 
rights,®*^ or by the circumstance that he is a person 
of a low order of intelligence and mental capacity 
and of small will power, provided he has the legal 
capacity to act and to contract, or by the further 


circumstance that after he has discovered the facts 
constituting the fraud he is subjected to undue in¬ 
fluence inducing him to refrain from judicial pro¬ 
ceedings to enforce his rights.88 

However, the statute nms from the time when 
the fraud is discovered only where a right of action 
then exists,®® for the statute never begins to run 
before a cause of action has accrued, which may 
depend on the construction of a statute affecting the 
particular cause of action.®® 

Where a statute of limitations is a special one, not 
included in the general chapter on limitations, the 
running thereof cannot be tolled because of fraud 


Bros, of CaJifomia, 127 P.2d 662, 
53 Cal App.i2d 149—^Paclieco v. 
Clark. 112 P.2cL 67, 44 CalJ^PP.2d 
147—Stowe V. Kaetzel, 101 P.2d 
719, 3.8 CalApp.2d 856—^Agree v. 
Virden Packing Co., 69 P.2d 105i8, 
15 Cal App.2d 691—Jacobson v. 
Mead. i65 P.2d 285. 12 CalApp.2d 
76. rebearing denied 56 P.2d 1267, 
12 Cal.App.2d 76—Schroeder v. 
Dickinson & Gillespie Corporation, 
44 P.2d 425, 6 OalApp2d 176— 
Beck V. Hoagland, 17 P 2d 191, 128 
Cal.App. 322. 

Colo—Littlejohn ▼, Grand Interna¬ 
tional Brotherhood of Locomotive 
Engineers and all Members There¬ 
of, 20 P.2d 811, 92 Colo. 275—Wil¬ 
liams V. Williams, 263 P. 725, 83 
Colo. 180. 57 A.L.R 127. 

Ga.—Herrington v. City of Dublin, 
188 SB. 271, 64 GaApp. 494. 

Iowa.—^Buhman v. Oltrogge, 294 N. 
W. 788, '229 Iowa 449. 

Kan.—Walker v. Rooney, 9 P 2d 978, 
136 Kan. 168—City of Coffeyvllle v. 
Metcalf, 5 P'2d 807, 134 Kan 861 
—^Diebolt V. Pntchen, 287 P. 605, 
130 Kan. 639—Ash v. Wulf, 1278 
P. 432, 127 Kan. 801. 

Ky.—Hunt v. Picklesimer, 162 S.W. 
2d 27, 290 Ky. 678—Leitchfleld 
Milling Co. V. Rogers, 89 S.W.2d 
961, 239 Ky. 481 

Mich—^Roche v, Blair, 9 N.W.2d 8G1, 
306 Mich. 608—Pontiac Packing 
Co. V. Hancock, 241 N.W. 268, 267 
Mich. 45. 

Mmn.—Whitcomb v. Wright, 223 H. 
W. 294, 176 Minn. 274. 

Mo —^Bockelman v. Home Inv. Co., 
182 SW.2d 162—Smith v. Kansas 
City Carpel Co., App., 170 S.W 2d 
139—^Blackmore v. Sisson, App., 
139 S.W 2d 10i84. 

Mont.—^Ray v. Divers, 264 P. 673, 81 
Mont. 662. 

Heb—Watters v. Hams, 26 N.W.2d 
182, 147 Keb. 1081—Hollenbeck v 
Guardian Nat. Life Ins. Oo, 14 N. 
W.2d 830, 144 Neb 684—Depart¬ 
ment of Banking v. Hall, (280 N.W. 
^44, 135 Neb. 191—Rucker v. Ward, 


267 N.W. 191, 181 Neb. 26—Baxter 
V. National Mortg. Loan Co, 259 
N.W. 630, 128 Neb 637—Branham 

V. Ayers. '264 N.W. 259, 126 Neb 
688—Shanahan v. Pidelity-Phenix 
Fire Ins Co of New York, 219 N. 

W. 797, 117 Neb. 132. 

N.T.—Horowitz v. Horowitz, 230 N. 

T.S. 139, 132 Misc. 493. 

N.C.—^Blankenship v English. 21 S.H 
2d 891, 222 N.C 91—P. S. Royster 
Guano Co. v Wilson, 137 S.E. 135, 
193 N.C. 836 

Ofcl.—Stockwell V Hamm, 7 P.2d 461, 
164 Okl. '227—Sommers v. Hemy, 
270 P. 28, 132 Okl 237. 

Pa.—^Pirst Pool Gas Coal Co. v. 
Wheeler Run Coal Co., 162 A. 68>6, 
301 Pa. 486. 

Tex.—Glenn v. Steele, 61 SW.2d 810, 
141 Tex. 666—^Lockhart v. Wil¬ 
liams, Civ.App., 187 SW,2d 234, af¬ 
firmed 192 S.W.2d 146, 144 Tex. 663 
—Hall V. Miller, Civ App., 147 S 
W.2d 266, error dismissed, judg¬ 
ment correct—Slimp v. Stuckert, 
Civ.App., 91 SW.2d 921, error re¬ 
fused—Tijerina v Tijerina, Civ. 
App, 77 SW.2d 706—^Independent 
Farmers' Gin Co. v. Hander, Civ 
App, 269 S.W. 1062. 

Va.—^Vance v. Maytag Sales Corpora¬ 
tion, 166 SE. 393, 159 Ta. 373. 
Wash.—^Heiertz v. Von Thron, 265 P. 
10.80, 147 Wash. 366—Hawkins v. 
Button, 266 P. 479, 147 Wash 246 
37 C J. p 931 note 6. 

Prand in previous suit 

Cause of action to recover damag¬ 
es for alleged fraud, claimed to have 
enabled defendant to prevail in his 
previous suit against plaintiff, ac¬ 
crued at, and statute of limitations 
began to run from, time of entry of 
district court’s judgment in such 
suit, not at time of supreme court’s 
affirmance thereof.—^May v. Haynie, 
20 NW2d 7, 236 Iowa 646. 

84, Ohio.—^Railroad Co. v. Smith, 81 
N.E. 743, 48 Ohio St. 219. 

85. Kan.—^McCormick Harvesting 

Mach. Co. V. Hayes, App., 49 P. 
632 

37 C.J. p 381 note 8 I 
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88. Tex—^Phillips v. Baker, Civ. 
App., 114 S.W.i2d 421, error refused. 

87. Utah—Gibson v. Jensen, 168 P 
426, 48 Utah 244. 

37 O.J. p 931 note 9. 

88. N.Y.—^Piper v. Hoard, 13 N.B. 
632, 107 NY. 67. 1 Am.S R. 785. 

37 C J. p 931 note 10. 

89. S.C—^Tuten V. Almeda Farms, 
192 S.E. U53. 184 S.O. 195. 

87 C.J. p 931 note 11. 

Abatement of mortgage debt 
The time when widow, who joined 
husband in execution of mortgage, 
discovered mortgagees’ fraud In con¬ 
veyance to husband was immaterial 
as regards her right to abate mort¬ 
gage debt because of fraud—^Parker 
V. Ward, 139 So. 215, 224 Ala. 80. 
Action with respeot to dower 
Widow’s failure to commence ac¬ 
tion to vacate or cancel purported re¬ 
nunciation of dower on ground of 
fraud within six years after discov¬ 
ery of alleged Araud did not bar wid¬ 
ow’s right to admeasurement of dow¬ 
er on husband’s death, since wife has 
no right of action in respect of In¬ 
choate right of dower until husband’s 
death—Tuten v. Almeda Farms, 193 
S.E 168, 164 S.C. 196. 

Knowledge by bank ofOLoials of bank’s 
insolvency 

Limitations did not start to run 
against action to establish preferred 
claim against Insolvent bank, based 
on knowledge by bapk officials of in¬ 
solvency of bank at time of plain¬ 
tiff’s deposit, prior to definite ascer¬ 
tainment of knowledge that bank 
officials knew of bank’s insolvency, 
notwithstanding depositor did not 
exercise ordinary diligence in deter¬ 
mining bank’s insolvency at time he 
made deposits.—^Miller v. Farmers 
Exchange Bank, Mo.App., 107 S.W 2d 
852. 

9a Md.—James v. Murray, 120 A. 

376, 142 Md. 101. 

37 C.J. p 931 note IS. 
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when no such provision is made in the special stat¬ 
ute itself.®! 

Necessity of demcmd. Under the statutes provid¬ 
ing that an action for relief on the ground of fraud 
accrues at the time of the discovery of the fraud, 
it is not necessary that a demand shall be made for 
the righting of fraud practiced against a corpora¬ 
tion by those in control thereof in order to set the 
statute of limitations running after the discovery 
of the fraud.®® 

b. Bestriction to Cases ‘within Eq.nity’s Ez- 
dusive Jurisdiction 

Unless otherwise provided by statute, the rule that 
limitations run from the discovery of the fraud applies 
notwithstanding the case Is one In which there Is a 
concurrent remedy In a court of law. 

In the absence of some statutory provision to the 
contrary, the rule that the statute runs from the 
discovery of the fraud applies notwithstanding the 
case is one in which there is a concurrent remedy 
in a court of common law.®® However, under spe¬ 
cial statutes in a number of jurisdictions where the 
“code system” prevails, the cases in which the stat¬ 
ute runs from the time of the discovery of the 
fraud are those which were formerly solely cog¬ 
nizable in a court of chancery; and in these juris¬ 


dictions the running of the statute is not thus post¬ 
poned in ordinary common-law actions or actions 
on the case, or in cases over which there was a 
concurrent jurisdiction in the common-law courts,®^ 
although in cases which were exclusively within 
the jurisdiction of equity the statute runs from the 
date of the discovery.®^ 

In some jurisdictions there has been a statutory 
restriction that the action must be one to recover a 
judgment other than for a sum of money, and so, 
where the action, although based on fraud, was 
brought to recover money only or a judgment for 
damages, the statute ran from the commission of 
the fraud,®® although, where purely equitable re¬ 
lief was sought aside from, or in addition to, a 
mere money judgment, the statute ran only from 
the date of the discovery.®*^ 

c. Particular Applications of Buie 

The rule that the statute of limitations In cases 
of fraud runs from the discovery of the fraud has been 
applied in a wide variety of cases, Including suits to 
cancel or to reform an Instrument on the ground of 
fraud. 

The equitable or statutory rule that limitations 
run from the discovery of the fraud, and not until 
then, has been applied in a wide variety of cases.®® 


91. Mo.—state ex rel. Bier v. Big¬ 
ger, 178 SW2d 347, 352 Mo. 502— 
State ex rel State Life Ins. Co. 
v. Faucett, 163 8.W2d 592. 

92. 'Wis—^Figge v Bergenthal, 109 
N.W. 581, 130 ‘Wis 594, rehearing 
denied 110 NW. 798, 130 Wis. 594. 

93. Ky.—^Talbott v Todd, 6 Dana 
190. 

N.T.—Dodds V McColgan, 236 NTS. 
492, 134 Misc 518, affirmed 241 N. 
Y.S 584, 229 App.Div. 273. 

37 O J. p 932 note 15. 

Xa Wlsoonsla 

(1) As a result of amendment to 
the statute in 1929, limitations run 
from discovery of the fraud, al¬ 
though the case is not one which 
was solely cognizable in equity — 
Thom V Sensenbrenner, 247 N 'W. 
870, 211 Wis 208, followed in Roemer 
V Sensenbrenner, 247 NW. 872, 211 
Wis. 214. 

(2) Formerly the statute ran from 
the time of discovery of the fraud 
only in cases which were solely cog¬ 
nizable in equity—Thom v Sensen¬ 
brenner, 247 NW. 870, 211 Wis 308, 
followed in Roemer v. Sensenbrenner, 
247 N.W. 872, 211 Wis. 214—FIgge v 
Bergenthal, 109 N.W. 581, 130 Wis 
694, rehearing denied 110 N.W. 798, 
130 Wis. 694. 

37 0 J. p 932 note 17. 

94. U.S.—Schindler v. Spackman, C. 
aA.S.D., 16 F.2d 46. 


N D.—^Roether v. National Union Fire 
Ins. Co, 200 N.W. SIS, 61 ND. 634 

37 C J p 932 note 17—21 C.J. p 246 
note 16. 

imder Xowa law 

Iowa—^McGrath v. Dougherty, 276 N, 
W. 466, 224 Iowa 216—Smith v 
Middle States Utilities Co. of Del¬ 
aware, 276 N.W. 168, 224 Iowa 151 
—Benedict v. Hall, 207 N.W. 606, 
201 Iowa 488—^Pullan v. Struthers, 
207 N.W. 236, 201 Iowa 1179 

Minn—Klemme v. Long, 237 N.W. 
882, 184 Minn. 97. 

37 C.J. p 932 note 17 [bl. 

95. Iowa—^Higbee v. Walsh, 294 N, 
W 697, 229 Iowa 408. 

37 C J. p 932 note 18. 

96. N.T—Miller v. Wood, 22 N.E. 
663, 116 NT. 351. 

37 C.J. p 932 note 20 

97. N.T.—Dodds v. McColgan, 335 N. 
Y.S 492, 134 Misc 618, affirmed 
241 N.Y S 684, 229 App.DiV. 273. 

37 C.J. p 932 note 21. 

98. Cal.—Herzog v. Capital Co., 164 
P.2d 8, 27 Cal.2d 349. 

Ga.—^Macon Gas Co. v. Crockett, 198 
SE 267, 68 Ga.App. 361. 

Ill—Winger v. Chicago City Bank & 
Trust Co., 60 N.E 2d 560, 325 Ill 
App. 469, reversed on other 
grounds 67 NE2d 265, 394 Ill 94. 

La.—Reardon v. Dickinson, 100 So 
716, 156 La 666—Brown Shoe Co. 
y. Unter, App., 173 So. 679, follow-i 
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> ed in Hlgginbotham-Bailey-Logran 
Co. V. Unter, 173 So. 688. 

Okl.—Stevens v. Fatten, 50 P 2d 1106, 
174 Okl. 582. 

Tex—^Unlon Deposit Co. v. Moseley, 
Clv.App., 76 S.W.2d 190, error dis¬ 
missed. 

Action, against Sheriff 
Okl.—^Morrissey v. Carter, 229 P. 510, 
103 Okl. 36. 

Action by insnxer to recover disabiU 
ity payments 

Cal.—John Hancock Mut. Life Ins. 
Co V. Markowitz, 144 P 2d 899, 62 
Cal.App.2d 388. 

Action to enforce lien for purchase 
money 

Kan.—Senate v. Senate, 40 P 2d 374, 
141 Kan. 279. 

Cause of action of husband against 
wife’s parents for fraudulent repre¬ 
sentations made before marriage con¬ 
cerning their daughter's physical and 
mental condition, accmied, as regards 
limitation, only when husband ac¬ 
tually learned or should have learn¬ 
ed of facts constituting fraud.—^Ros¬ 
enberg V. Rosenberg, 272 N.Y.S. 429, 
241 AppDiv. 610. 

Fraud of attorney in Twaviwg invest, 
ments 

N.T.-JTobias v. Celler, 37 N.Y.S.2d 
899, affirmed 39 N.Y.S.2d 1020, 265 
App.Div. 1065. 

Probate of will 

Statute providing that action for 
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As instances of its application may be mentioned 
suits to reform written instruments on the ground 
of fraud to have an absolute deed declared a 
mortgage;! to rescind and cancel contracts, set 
aside sales, deeds, and other transfers of proper¬ 
ty;^ or to set aside or vacate a judgment obtained 
by fraud,8 unless the proceeding is governed by an¬ 
other statute admitting of no exception in the case 
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of fraud.^ 

In addition, the rule has been applied in suits to 
cancel a state® or a United States® land patent; to 
set aside releases and vacate an order approving an 
administrator’s final account based on those re¬ 
leases to set aside a probated will on the ground 
that it is spurious and was imposed on the court by 
perjured testimony;® to set aside a decree of sale 


relief on ground of fraud where stat¬ 
ute of limitations has created a bar 
does not accrue until discovery of 
fraud, and permitting action to be 
brought within one year after such 
discovery is in *'pari matena" with 
statute providing that wills shall not 
be effective unless filed for probate 
within five years from testator's 
death, and must be construed, as 
tolling the running of the latter stat¬ 
ute, where party invoking remedy 
alleges and proves fraud as basis 
of right to proceed —^B'uller v. Qualls, 
4 So.2d 418, 241 Ala. 673 
fiuit to enforce UablUty imposed 
by federal statute ou shareholders 
of 30 int stock land bank was gov¬ 
erned by federal doctrine that, where 
plaintiff has been injured by fraud 
and remains in ignorance of it with¬ 
out any fault or want of diligence 
or care on his part, bar of statute of 
limitations does not begin to run 
until fraud is discovered.—Holmberg 
V. Armbreoht, N T, 66 S,Ct. 682, 327 
U.S 392, 90 XilQd 743. 

99. Kan—Travis v. Glick, 91 P.2d 
41, 160 Kan. 132, adhered to 96 P. 
2d 624, 160 Kan. 718 
N.T.—^In re Di Crocco's Estate, 12 N. 

Y.S.2d 276, 170 Misc 826. 

Teic.—Bell V. Esterak, Civ App , 160 
S.W 2d 301—Tijerina v. Tijenna, 
Civ App. 77 S.W2d 706, 

37 C J. p 932 note 23—63 C.J. p 1002 
note 10. 

Xnsurauee policies 

NY.—Metropolitan Life Ins. Co. v. 
Oseas, 27 NY.S2d 66, 261 App.Div. 
768, affirmed 46 NE'2d 348, 289 N 
Y. 731—^Ulman v Newman, 146 N 
Y.S. 696, 161 AppBiv. 708, affirmed 
116 N.B 1079, 220 N.Y. 740. 

1. Ky—^Brown v. Spradlin, 125 S.W 
160, 136 Ky 703. 

37 C.J. p 933 note 24. 

2m US.—Winget V. Rockwood, CC.A 
Minn, 69 F.2d 326 

Ariz.—Miller v. Arizona Bank, 48 P. 

2d 618, 45 Ariz 297. 

Cal—^Hugill V. Keene, 268 P. 624, 
204 Cal. 881—^Zakaessian v. Zakaes- 
sian, 161 P.i2d 677, 70 CalApp.2d 
721—Wade v. Busby. 162 P2d 764, 
66 Cal App'2d 700—^Young v. Young 
Holdings Corporation, 80 F.2d 723, 
,27 Cal.App.2d 129—^Bennett v. Lane 
Mortg. Co.. 65 P;2d 963, 19 Cal.App. 
2d 615. 


Ky.—Hollifleld v. Blackburn, 170 S. 

W.2d 910, 294 Ky. 74 
Md—Sears v. Barker, 141 A. 908, 
155 Md 323. 

Mass.—^Plynn v. Colbert, 146 N.B 
784, 2>61 Mass. 489 

Mich.—^Hathaway v. Hudson, 239 N. 

W. 659, 256 Mich. 694. 

Mo.—Osier v. Joplin Life Ins Co, 
164 S.W.2d 296—^Denny v Guyton, 
40 S.W2d 662, 327 Mo. 1030—Bank 
of Brumley v. Ballenger, App, 128 
S.W.2d 647—^Bowers v. Boyd, App., 
105 S W.2d 69. 

N.Y.—Hurley v. Hurley. 40 NYS.2d 
671, 266 AppDiv. 701—Goldstein v 
Schachne, 26 N.Y.S 2d 445, 261 

App.Div. 922—^Brundlge v Bradley, 
51 N.Y.S.2d 680. affirmed 61 NY 
S 2d 636, 268 AppDiv. 952, re¬ 
versed on other grounds 62 N E 2d 
38<5, 294 N.Y. 845—Cunningham v. 
Cunningham, 43 N.Y S 2d 726 
Ohio.—Squire v. Raymond, App, 35 
N.E.2d 976, 

Teac.—^Atkins v. Dodds, Civ App, 121 
S.W 2d 1010, error dismissed by 
agreement—Stroud v. Pechacek, 
Civ.App., 120 S W 2d 626—^Univer¬ 
sal Life & Accident Ins Co v. 
Johnson, Civ.App., 120 S.W 2d 314, 
error dismissed—Miller v White, 
Civ App., 112 S.W 2d 487, error dis¬ 
missed — Brooks V. Zorn, Civ.App , 
24 S.W2d 742. 

Wash—^Behneman v, Schoemer, 262 
P. 133, 141 Wash 660. 

37 CJ p 933 note 25—9 CJ p 1206 
notes 20, 21 

Fraudulent conveyance see infra sub¬ 
division d of this section. 

Assertion of claim to property la. de¬ 
fendant’s possession 
Equitable right to set aside a con¬ 
tract because 11 was procured by 
fraud accrues when the contract wcs 
entered into, but that is not so when 
to set aside the contract is but a step 
In the assertion of a claim to prop¬ 
erty in possession of defendant.— 
Van Antwerp v. Van Antwerp, 5 So. 
2d 73, 242 Ala. 92. 

Mineral reservation in deed 
Okl.—Stocklassa v. Kinnamon, 269 P. 
1080, 132 Okl 139. 

Tex—C. W. Hahl Co. v. Burch, Civ. 
App, 74 S.W.,2d 1040, error dis¬ 
missed. 

Principal’s suit to set aside rdease 
and recover amount retained by 
agent was not barred, when principal 
did not know of fraud.—Hawker v. ^ 
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Worley, C.CA.Okl, 88 P2d 491, cer¬ 
tiorari denied Worley v. Hawker, 60 
set. 88. 280 U.S. 605, 74 L.Ed. 649 

3. Cal—^Yurkas V. Zampatti, 171 P. 
2d 466. 71 Cal.App2d 493—Anton- 
sen V Panidc Container Co, 120 

' P.2d 148, ftS CalApp.2d 536—Scott 
V. Dilks, 117 P.2d 700, 47 Cal.App 
2d 207. 

Colo.—Hunter v. Williams, 44 P.2d 
509, 96 Colo. 435. 

Ind.—McKinney v. Basjett, 61 NB 
2d 79, 115 IndA.pp. 614. 

Ky.—Miller v. Hill, 168 SW2d 769, 
293 Ky. 242—^Mussman v. Pepples, 
49 S.W2d (592. 243 Ky. 674—Logs¬ 
don V. Logsdon, 263 S.W. 728, 204 
Ky. 104. 

Okl—^Kauffman v. McLaughlin, 114 
P2d 929, 189 Okl 194—Sommers v 
Heiny, '270 P. 28, 182 Okl. 237— 
Heiny v. Sommers, 268 P. 287, 131 
Okl 214. 

Tex—Smith v. Lightfoot, Civ App, 
343 S.W2d 161—Sloan v. Newton, 
Civ App., 134 SW2d 697. 

4. Judgment quieting title 
Kan.—Potts v. West, 262 F. 569, 124 

Kan 815. 

5. Cal—People ▼. Blankenship, 62 
Cal. 619. 

6. U.S.—^U. S. V. Diamond Coal & 
Coke Co., Wyo., 41 SCt 335, 265 

U. S. 823, 65 L.Ed. 660—U. S. v 
Christopher, CC.A.Co]o, 71 F2d 
764, rehearing denied 72 F 2d 376— 
U S V Southern Pac R Co, DC 
Cal., 11 F.2d 646—U. S v. Belling¬ 
ham Bay Improvement Co, C.CA 
Wash., 281 F. 622—U. S v. Booth- 
Kelly Lumber Co, DC Or, 246 P 
970—^U. S. V. Southern Pac. Co, D 
C Cal, .226 F. 197—Linn Timber Co 

V. U S, Or, 196 F. 693, 116 CC 
A 267, amended 203 F. 394, 121 
C.OA. 49.8, affirmed 3i5 S.Ct. 440, 
236 U.S. 674, 69 LBd. 725. 

37 C J. p 938 note 27. 

Government may rely on truth of 
statements made by a homestead en- 
tryman in connection with his ap¬ 
plication.—^U. S V. Christopher, C 
C.AC 0 I 0 ., 71 F.2d 764, rehearmg de¬ 
nied 72 F2d 376—U. S. v Southern 
Pac. R. Co., D.CCal, 11 F.2d 546 

7- Kan.—^Pickens v. Campbell, 169 
P. 21, 98 Kan. 518. 

8. N C.—^In re Johnson, 109 S.E. 373, 
182 N.C. 622. 
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and to charge the purchaser at the sale as trustee 
to obtain an accounting,unless the action is con¬ 
trolled by another statute of limitations which does 
not admit of exception in the case of fraud to 
open or set aside fraudulent accounts or settle¬ 
ments for partition and to quiet title, where 
plaintiffs to establish their title are under the ne¬ 
cessity of invalidating, for fraud, a certificate of 
final payment for school lands and a patent issued 
thereon to a suit for the purpose of securing a 
decree that a certain fund in defendant's posses¬ 
sion be held for plaintiffs use and benefit;!^ and 
to an action against ofiicers of a manufacturing cor¬ 
poration under a statute requiring them to make an 
annual report of their paid-up capital stock and 
debts, and providing that the failure to make such 
reports, or the making of false reports, shall ren¬ 
der them personally liable for all damages resulting 
from such failure while they are stockholders of the 


corporation.i5 

In some jurisdictions the statute is limited to civil 
actions, other than those for the recovery of real 
property, and in cases involving the recovery of 
real property the period of limitation prescribed is 
unaffected by the time when the alleged fraud was 
discovered or might have been discovered.^® 

d. Fraudulent Oonveyances 

In the case of a fraudulent conveyance, the stat¬ 
ute of limitations usually commences to run from the 
discovery of the fraud or from the time that the cred¬ 
itor can, with due diligence, attack the conveyance. 

Various provisions have been made in the differ¬ 
ent jurisdictions designating the time when the 
right of action for relief against a fraudulent trans¬ 
fer shall be deemed to have accrued or otherwise 
prescribing the time of the commencement of the 
running of the statute of limitations.^'^ The stat- 


9. NC—Tuttle V Tuttle. 59 S.B 
1008. 146 N.C 484. 125 Am.S B 481 

10. U.S—Schindler v. Spackman. C 
C.A.S D.. 16 F.2d 45. 

Ariz—Guerin v American Smelting 
& Refining Co. 236 P 684. 28 Ariz 
160. 

Cal—Clark v. Millsap. ,242 P. 918. 197 
Cal 765 

Ga.—Southern Feed Stores v. San¬ 
ders. 20 SB 2 d 413. 193 Ga 884. 
m.—^Duncan v. Dazey, 149 N.B. 495. 
818 Ill. 500 

Iowa—Murphy v, Hahn. 223 N.W. 
756. 208 Iowa 698. 

S:an—^Minch v. Winters. 253 P. 6 76. 
122 Kan 533. 

N.T.—^Dumbadze v Lignante. 154 N 
B. 645. 244 N.T. 1. 

Utah.—^Peterson v, Peterson. 141 P,2d 
882. 105 Utah 133. 

37 C.J. p 933 note 31. 

Bolt not oognlzable solely la. equity 

(1) Relief in suit for accounting 
for fraudulently concealed royalties 
is not cognizable exclusively in equi¬ 
ty. and hence statute of limitations 
began to run with the commission of 
the fraud.—^Benedict v. Hall. 207 N 
W. 606. 201 Iowa 488. 

(2) Restriction to cases within 
equity’s exclusive Jurisdiction see 
supra subdivision b of this section. 

11. Wis—State V. Chicago & N W 
R Co.. 112 N.W. 515. 132 WiS 345 

87 C.J. p 934 note 32. 

12. Ga.—Jordan v. Harber. 157 S.B. 
652. 172 Ga 139. 

Ky.—^Philpot’s Bx'x V- Boyd. 120 S W. 
2d 747, 275 Ky 89—^American Sure¬ 
ty Co of New York v. Bales. 15 S 
W.2d 481, 228 Ky. 541. 

37 C.J. p 984 note 33. 

Action to surcharge shexUTs settle, 
ment must be mstituted within five 
years after settlement or subsequent 


discovery of fraud, but not over ten 
years after confirmation.—Steele v 
Commonwealth. 26 SW.2d 747. 233 
Ky. 719. 

13. Iowa—^Murray v. Quigley. 92 N 
W. 869. 119 Iowa 6 , 97 Am.S R. 
276. 

37 C.J p 934 note 34. 

14. Plaintiff held not baaexed 

U.S.—Santa Marina Co. v Canadian 
Bank of Commerce. D C.Cal.. 242 F 
142. affirmed 254 F 391, 165 C.O.A 
611 

15- Ind —Brown v. Clow, 62 N.B. 
1006. 158 Ind. 403. 

'16. Mo—Gibson v. Ransdell. 188 S. 
*‘-^W.2d 35—^Brenner v. Klaber. 49 S. 
W.2d 169, 330 Mo. 306. 

17. Ky—Sword v Scott. 169 S.W.2d 
825, 293 Ky 630 

N T.—^Manrara v. Murphy, 70 N.B 2d 
17. 296 N.T. 65. 

Wash—^Peeples v. Hayes, 104 P.2d 
305, 4 Wash.2d 253. 

Fremliuns on life insurance policies 
Under statute providing that an 
amount equal to premium paid on 
life policy payable to married wo¬ 
man and obtained in fraud of cred¬ 
itors shall “mure” to benefit of cred¬ 
itors. subject to statute of limita¬ 
tions and similar provision relating 
to policy in favor of person having 
insurable interest in insured, a cause 
of action arises on payment of pre¬ 
mium in fraud of creditors, although 
recovery is postponed until proceeds 
of policy are payable and limitations 
begin as of date of payment of pre¬ 
mium. since word “inure” is a pro¬ 
spective word having the meaning 
of to be or become operative, to serve 
to the use, or benefit —Parks v. 
Parks’ Bx’rs, 156 S.W.2d 90. 288 Ky. 
350, 138 A.LI.R. 782. 1 
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'VlolatloiL .of Bulk Sales Act 

Where debtor and his transferee 
had violated the Bulk Sales Law. and 
creditor did not acquire notice of 
such violation until after obtaining 
judgment, remedy of garnishment at 
commencement of action was not 
barred by limitations, but was termi¬ 
nated by operation of law by the ren¬ 
dition of the Judgment.—Whlpps, 
Inc. V. Kling Bros. & Co, 127 P.2d 
166, 191 Okl. 163. 

Tw XacnlslaDA 

CD The period prescribed against 
revocatory actions commences to run 
from the date of alienation when its 
object is only to give an undue pref¬ 
erence to one creditor over the other, 
and from the time the creditor has 
obtained judgment against his debtor 
if the act of the latter is attacked as 
fraudulent and indicates something 
more than a bare pretense accorded 
to one of his creditors.—^Beauville 
Realty Co. v. Dendinger, Inc. 120 So 
580, 167 La. 870—27 C.J. p 761 note 65 
[a] 

(2) Where wife has real demand 
against husband for paraphernal 
funds received from her and used 
by him. creditor seeking to annul da- 
tion en paiement, executed between 
spouses to replace and reimburse the 
equivalent of such funds, on ground 
of fraud and undue preference, must 
bring his action within one year from 
date of such dation en paiement— 
Caster v. Miller, D.C.La.. 39 F.Supp. 
120 . 

(3) Fact that creditor was una¬ 
ware of date of sale of merchandise 
in violation of Bulk Sales Law until 
after prescriptive period had elapsed 
did not suspend prescription, in ab¬ 
sence of statutory provision thus 
suspending prescnptlon.- 7 -K e 1 1 y 
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ute in some jurisdictions begins to run from the 
time the fraudulent transfer is made, at least in the 
absence of special circumstances.^® 

Discovery of fraud. In many jurisdictions the 
rule is laid down, either under or apart from ex¬ 
press statutory provision, that the cause of action 
shall not be deemed to have accrued for the purpos¬ 
es of the running of the statute of limitations, until 
the discovery of the facts constituting the fraud, 
or from the time when the fraud might with rea¬ 
sonable diligence have been discovered, as consid¬ 
ered infra § 189, and this is true, although com¬ 
plainant’s right of action is otherwise perfect at the 
time.2® The right of action is barred at the expira¬ 
tion of the statutory period after such knowledge 
is acquired, unless factors, other than the discovery 
of the fraud, are, in addition, necessary to the ac¬ 
crual of a cause of action.®^ However, it has been 


held that the provision of a statute giving a right 
of action, in a case of fraud, any time within five 
years after the discovery, has no application to an 
action to set aside a conveyance of real estate for 
fraud.®® 

Accrual of right to attack conveyance. Under 
the general rules stated infra § 199, until the credi¬ 
tor can with due diligence attack the fraudulent 
conveyance, the statute of limitations does not be¬ 
gin to run, although he may have discovered the 
fraud.®® Thus it has been variously held that the 
statute of limitations begins to run from the time 
the creditor obtains a lien by attachment or judg¬ 
ment;®^ from recovery of judgment by the credi¬ 
tor,®® although the fraud was discovered prior to 
the creditor's establishment of his claim by judg¬ 
ment;®® or from the return of an execution unsat¬ 
isfied.®^ 


Springfield Tire Co. v. Oakley* 138 
So 678* 18 La App. 495. 

18. Ind—Stale v. Osborn* 42 N.R 
921* 143 Ind. 671. 

27 C.J. p 761 note 66. 

19. U.S—^First Presbyterian Church 
of Santa Barbara v. Babbitt* C O.A. 
Oal.* 118 F.2d 732—^American Agr 
Chemical Co v. Jankowski* D.CN 
Y., 19 FSupp. 609 

Ariz—^Molina v. Bennett* 289 P. 612, 
37 Ariz 70. 

Cal—^Adams v. Bell* 56 F.2d 208* 5 
Cal.2d 697—^Richardson v. Michel, 
113 P.2d 916* 45 Cal.App.2d 188 
Ky.—Morgan v. Hibbard, Spencer, 
Bartlett & Co., 184 S.W 2d 218, 299 
Ky. 67—Gillardi v. Henry* 113 S.W 
2d 1158* 272 Ky. 188. 

Okl—^Brazelton v. Lewis, 137 F.2d 
905* 192 Okl 668 

Tex—Eckert v. Wendel, 40 S.W.2d 
796* 120 Tex. 618* 76 A.LR 865— 
Texas Life Ins. Co. v. Goldberg* 
Civ.App.* 165 S.W 2d 790, dissent¬ 
ing opinion 167 S.W.2d 270—^Hoers- 
ter V. Wilke, Civ.App.* 140 S.W.'2d 
952* affirmed 158 SW2d 28>8, 182 
Tex. 263—^Horsley v. Phillips, Civ. 
App., 126 S W.2d 703. 

27 C.J. p 761 note 68. 

SO. N.T —Weaver v. Bkviland, 87 N. 
E. 641, 142 N.Y. 634* 40 Am.S.R. 
631. 

27 C.J. p 762 note 60. 

21. Kan.—^National Bank of Ness 
City V. Walters* 281 P. 868* 129 
Kan. 49. 

27 C.J. p 763 note 72 [a] (2). 

“As a usual thing, the statute be¬ 
gan to run from the date of the dis¬ 
covery of the fraud* but like all rules 
an exception existed, as* for Instance, 
where A holds B’s note for four 
years, and B fraudulently conveys 
his property to a third person in or¬ 
der to defraud A. The statute will I 
not run against A before maturity] 


of his note since he would not be 
entitled to judgment in law before 
that time."—^Akers v. Rennie, 77 P.2d 
1112* 1114, 182 Okl. 378. 

22. Mo—Gibson v. Ransdell* 188 S. 
W 2d 36. 

27 C.J. p 762 note 67. 

23. Okl—Akers r. Rennie* 77 P2d 
1112, 182 Okl. 378. 

Tex.—^Hartman v. Hartman* 188 SW. 

2d 802, 135 Tex. 696. 

Conditions precedent to suit to set 
aside fraudulent conveyance see 
Fraudulent Conveyances 95 826- 
336. 

24. Iowa—Olson v. Larson* 8 N.W. 
2d 697* 238 Iowa 1032—Somers v. 
Spaulding* 294 N.W. 610* 229 Iowa 
433, 133 A.LR. 1300. 

25. Cal.—Adams v. Bell, 66 P.2d 20.8, 
6 Cal.'2d 697—^Brunvold v. Victor 
Johnson & Co.* 18(8 P.2d 32* 59 Cal. 
App 2d 75—Pedro v. Soares* 64 P. 
2d 776, 18 Cal App.2d 600. 

Fla—^Isaacs v. Mulray* 160 So. 282, 
112 Fla. 197. 

Iowa.—^Bristow v. Lange* 266 N.W. 
808* 221 Iowa 904 

Wash.—Slevers v, Sievers* 119 P.2d 
668* 11 Wash 2d 446. 

27 C.J. p 763 note 72. 

DooketlBg of Judgment 
Minn —^Lmd v. O. N. Johnson Co.* 282 
NW 661* 204 Minn. 80* 119 A.LR 
940. 

27 C.J. p 763 note 72 [d]. 

Suit to levy on property conveyed 
in fraud of oreditors is not one 
to recover land, and limitation does 
not commence against creditor until 
he obtains Judgment,—^First Nat. 
Bank v. Douglas, Civ.App.* 7 S.W.Sd 
148, affirmed Douglas v. First Nat 
Bank* 40 S.W.2d 801* 120 Tex 631. 
Statute matiuriag right before Judg¬ 
ment 

Statute giving creditor* whose 
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claim has matured right to attack 
fraudulent conveyance before Judg¬ 
ment, cannot relate back to date pri¬ 
or to effective date of statute and 
start three-year statute of limita¬ 
tions running from date creditor's 
claim matured—^Brunvold v. Victor 
Johnson & Co.* 138 P.2d 82* 69 Cal. 
App.2d 75. 

Preference by corporation 
Where, however, corporation trans¬ 
ferred personalty to defendants un¬ 
der an unlawful preference when the 
corporation was insolvent, a cause 
of action by corporation’s creditors* 
other than defendants, to set trans¬ 
fers aside accrued on date of trans¬ 
fers* although creditors had not re¬ 
duced their claims to judgments* and 
ordinary statute of limitations was 
applicable to suit to set transfers 
aside* and the statute was not tolled 
until appointment of a receiver.— 
Peeples v Hayes* 104 P.2d 806* 4 
Wash.2d 263. 

26. N.Y—Weaver v. Haviland, 37 N. 
E. 641, 142 N.Y. 534* 40 Am S.R. 
631. 

27. US— Fish V. Bast* C.CAC 0 I 0 . 
114 F2d 177. 

Kan—^First Nat. Bank v. Smith, 66 
P2d 420, 143 Kan 369—National 
Bank of Ness City v. Walters, 281 
P. 868, 129 Kan 49 

NY.—Buttles V Smith* 22 NB2d 
350* 281 N.Y. 226 

Okl.—Akers v. Rennie* 77 P.2d 1112* 
182 Okl. 378 

87 C J. p 966 note 61 [bl-27 aJ. P 
763 note 72. 

At least with respect to resident 
debtors cause of action to set aside 
fraudulent conveyance does not "ac¬ 
crue" until debt has been reduced 
to judgment, execution issued there¬ 
on* unless the debtor is insolvent* and 
returned unsatisfied because of no 
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On the other hand, it has been held that the right 
to relief against a fraudulent conveyance is an ac¬ 
crued right for the purpose of the statute of limi¬ 
tations when the creditor can by any form of action 
set the courts in motion to relieve him from the 
fraud,^ and it has been further held that it is not 
necessary that a judgment^® or execution^o be ob¬ 
tained before the statute will commence to run. 

At any rate, even in jurisdictions recognizing the 
general rule that the statute of limitations does not 
begin to run until the creditor’s claim has been re¬ 
duced to judgment, it has been held that the run¬ 
ning of the statute cannot be indefinitely postponed 
by the delay of the creditor in reducing his claim 
to judgment,-31 and this on the principle that, where 
a party holds a claim or right of action against an¬ 
other, he cannot be allowed to prolong the opera¬ 
tion of the statute of limitations by failing or re¬ 
fusing to take the steps which the law requires in 
order to authorize the maintenance of the action.^^ 

§ 185. — Parties Affected by Equitable 
or Statutory Rule 

The rule that the statute of limitations runs from 
the discovery of the fraud applies only to parties to 
-the fraud or their privies. 


While the equitable or statutory rule that the 
statute of limitations runs from the discovery of 
the fraud, as considered supra § 184, applies to post¬ 
pone the running of the statute as to all participants 
in the fraud,S3 including a purchaser who takes with 
knowledge of his vendor’s fraud in acquiring the 
property,34 it does not so apply to others than the 
parties to the fraud or their privies.33 Where the 
defrauded party in his lifetime received sufficient 
notice of the fraud to set the statute in motion 
against him, his heirs may not claim exemption 
from the operation of the statute on the ground that 
the fraud has been recently discovered.®® 

**Aggrieved party/* The statutes providing that 
the cause of action is not deemed to have accrued 
until the discovery of the fraud usually require that 
the discovery be by the "aggrieved party.”37 A re¬ 
lator suing in the name of the state to cancel a pat¬ 
ent of lands for fraud committed by the purchaser 
is not an "aggrieved party,” within the meaning of 
the statute.33 

§ 186. Rule at Law 

In the absence of statute, a cause of action at law 
for fraud accrues, and the statute of limitations be¬ 
gins to run, when the fraud is consummated, but In 


property found.—Cauaemaker v. De 
Roo. 113 P.2d 86 . l-SS Kan. 648. 

AM asralnst tmatee la. ooxpoxate ze- 
orcraiilsatloa. proceeding*, statute of 
limitations did not commence to run 
"until he was appointed trustee and 
thereby acquired rights of a "judg¬ 
ment creditor" holding execution, re¬ 
turned unsatisfied.—^Hastings v. H. 

M. Byllesby & Co, 38 N.T S 2d 201. 

Judgment creditor's action in aid 

of execution to compel dlsoovexy of 
property belonging to judgrment debt- 
«or and to produce satisfaction of the 
judgment, which action was brought 
ten years after judgment was ob¬ 
tained, was not barred by limitations 
where execution was returned unsat¬ 
isfied two weeks before action was 
commenced, and limitation began to 
run from date of such return.—Alt¬ 
man V. Finkel, 52 NTS 2d 634, 26i8 
AppDiv. 666 , reargument denied 64 

N. T.S.2d 707, 269 App.Div. 746, af¬ 
firmed 64 N.F.2d 716, 295 N.T. 651. 
On bill to reach equitable assets 

Statute of limitations begins to 
run as to creditor’s bill in equity of 
type where judgment creditor seeks 
'to satisfy his judgment out of his 
debtor’s equitable assets, when an ex¬ 
ecution issued to collect the judg¬ 
ment has l>een returned unsatisfied. 
— ^Lind V. O. N. Johnson Co., 282 N. 
W. 661, 204 Minn. 30, 119 A.L..R 940. 
28. Neb.—Gillespie v. Cooper, 66 N. 

W. 302, 36 Neb. 776. 

.27 C.J. p 764 note 74. 


S9. US—^Babcock v, Tam, CCA 
Ariz, 166 F2d 116. 

Neb.—Gillespie v. Cooper, 66 NW 
302, 36 Neb. 775. 

Wash.—^Peeples v. Hayes, 104 P.2d 
306, 4 Wash.2d 253. 

Xu Tennessee the statute of limita¬ 
tions does not commence to run in fa¬ 
vor of a fraudulent or voluntary 
grantee until the creditor to be eif- 
fected by the conveyance has a right 
of action to test Its validity; but the 
right of action accrues as soon as 
the original debt becomes due, its 
reduction to judgment bemg unneces¬ 
sary—Howell V. Thompson. 32 SW. 
309, 96 Tenn. 396—27 C.J. p 764 note 
77. 

3a Cal—^Richardson v. Michel, 113 
P.2d 916, 46 Cal.App2d 188. 

31. Iowa.—Olson v. Larson, 8 NW 
*2d 697, 233 Iowa 1032—Somers v. 
Spaulding, 294 NW. 610, 229 Iowa 
432, 133 AL..R. 1300. 

Kan.—Causemaker v. De Roo, 113 P. 
2d 85, 163 ELan. 648—^First Nat 
Bank v. Smith, 65 P2d 420, 143 
E^an. 369. 

27 C.J- p 764 note 75. 

38. Iowa.—^Mlckel v. Walmven, 60 
N.W. 633, 9^ Iowa 423. 

33 . Ga.—Walker v. Walker, 25 Ga 
76. 

37 C J. p 948 note 89. 
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34. Tex—Worst v. Sgitcovlch, Civ 
App., 46 S.W. 72. 

35. Cal.—Coombes ▼. Gets, 18 P.2d 
939, 217 Cal. 320. 

Md.—^Bankers’ & Traders’ Building 
& Loan Ass’n v. Hlliott Building & 
Loan Ass'n, 176 A 214, 167 Md 
461. 

37 C.J. p 948 note 91. 

36. U.S.—Clarke v. Johnston, N.T, 
18 Wall. 493, 21 LBd 904. 

Tex.—^Ryman v. Petruka, Clv.App, 
166 S.W. 711. 

37. Persons who are aggrieved par¬ 
ties 

(1) In derivative suit by national 
bank stockholders to recover 
amounts received by bank president 
for arranging loan, the bank is the 
aggrieved party.—^Bleishhacker v. 
Blum, C.C.ACai., 109 F.2d 543, cer¬ 
tiorari denied Fleishhacker v. Blum, 
61 S.Ct. 23, 311 U.S. 665, 86 LFd 
427, rehearing denied 61 S.Ct. 130, 311 
U S. 726, 85 L Ed. 478. 

(2) Corporation suing to recover 
secret profits allegedly made by as¬ 
sistant manager, and not trustee and 
stockholder from whom the facts 
were allegedly concealed, was the 
aggrrieved party.—^Bay City Lumber 
Co. V. Anderson, 111 P2d 771, 8 
Wash.2d 191. 

38. CaL—^People v. Noyo Lumber 
Co.. 34 P. 96, 99 CaL 4'56. 
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many Jurisdictions, sometimes as a result of statute, 
the statute commences to run from the discovery of 
the fraud. 

In some jurisdictions where the statutes do not 
otherwise provide, the strict rule obtaining in courts 
of law or applied to legal, as distinguished from 
equitable, causes of action is that in actions based 
on fraud the statute of limitations begins to run 
when the fraud is perpetrated, not when it is dis- 
covered,39 except as far as the case is within a 
statute providing that, where a cause of action is 
fraudulently concealed, the action may be brought 
in a specified period after the discovery of the cause 
of action,40 or within a doctrine of the same pur- 
port.4i 

In many jurisdictions, however, the equitable rule 
that the statute begins to run on the discovery of 
the fraud has been adopted by the courts of law,^® 
or statutes embodying that rule are applied to ac¬ 
tions at law as well as to suits in equity.'*^ 

§ 187. -In Actions of Deceit 

a. In general 

b. Date of accrual or of ascertainment 

of consequential damages 

a. In General 

In th,e absence of statute, a cause of action at law 
to recover damages for fraud ordinarily accrues, and 


the statute of limitations begins to run, when the fraud 
18 perpetrated, but in some Jurisdictions the statute 
runs from the discovery of the fraud. 

Where the statutes do not otherwise provide, a 
right of action at law to recover damages for a 
fraud ordinarily accrues, and the statute of limita¬ 
tions begins to run, when the fraud is successfully 
consummated, not when it is discovered,^^ unless 
the case is within a statute providing that, where a 
cause of action is fraudulently concealed, the action 
may be brought after the discovery of the cause of 
action.45 This is true, even though the action pur¬ 
ports to be in equity but is in reality only a cause of 
action at law.^® So in cases where a purchase of 
property is induced by fraud, the statute begins to 
run against the purchaser's right of action from 
the time when the sale is completed,even though 
the action is brought in equity.^® Similarly, where 
the practice of fraud induces plaintiff to enter into 
a contract of marriage, the cause of action accrues, 
and the statute begins to run, when the fraud is 
consummated by the making of the contract, not 
when it is discovered,unless, as considered infra 
§ 192, the deception is continued after the mar¬ 
riage. 

However, the equitable rule that the statute runs 
from the discovery of the fraud applies to actions 
of deceit in those jurisdictions where that rule has 
been adopted by the common-law courts®® or has 


39- TJ S —Colley v. Canal Bank & 
Trust Co, C.CALa., 169 F 2d 153 
— ha. Forte v. U. S. Radium Cor¬ 
poration, DCNJ., 13 FSupp 263 

Iowa—McGrath v. Dougherty, 276 N 
W, 466, 224 Iowa 216—-Smith v. 
Middle Slates Utilities Co of Del¬ 
aware, 276 N.W. 15i8, 224 Iowa 151 

N D.—^Roether v National Union Fire 
Ins Co, 200 NW. 818, 51 N.D. 634 

37 C J. p 934 note 38. 

Actions of deceit see infra § 187. 

Restriction to cases within equity’s 
exclusive Jurisdiction see supra S 
184 b. 

40. Mass—Connelly v. Bartlett, 190 
N.D 799, '286 Mass. 311. 

37 C.J. p 984 note 40 

Necessity for diligence or conceal¬ 
ment of cause of action for fraud 
see infra § 189. 

41. Iowa—^Mullen v. Callanan, 149 
N.W 516, 167 Iowa 867. 

Fa —Mentzer v. Pennsylvania R Co, 
26 PeuCo 49 

37 C J. p 934 note 41. 

42. Del.—^Williams v. Beltz, 107 A. 
298, 30 Del 360. 

37 C.J. p 934 note 4i6. 

43. U.S—^Anderson v. Galley, D.C 
Ga., 33 F.2d 689—Shepard v City 
Co. of New York, D O-Minn., 24 F. 
Supp. 682, appeal dismissed, C.C. 


A, City Co. of New York v. Shep¬ 
ard, 106 F2d 994. 

37 C J. p 934 note 46. 

Xn Wisconsin 

<1) The rule is applied in actions 
at law as well as in equity—^Kre- 
stich V. Stefanez, 9 NW3d 130, 243 
Wis 1, 161 A.D,B. 1022—Thom v 
Sensenbrenner, 247 NW. *870, 211 
Wis. 208 

(2) Formerly the statute did not 
run at law from the discovery of 
the fraud —Gollon v Jackson Milling 
Co, 273 NW. 59, '224 Wis. 618, 110 
A.L R 1173—Thom v Sensenbrenner, 
supra—37 C J. p 934 note 38. 

44. Ill—^Nelson v. Petterson, 131 Ill. 
App 443, affirmed 32 NF 229, 229 
Ill, 240, 13 LR.A.NS., 912, 11 Ann 
Cas. 178. 

Iowa.—Smith v. Middle States Utili¬ 
ties Co of Delaware, 276 N.W. 15.8, 
224 Iowa 151. 

Miss.—Corpus Juris cited in Dunn v. 

Dent, 153 So. 79.8, 169 Miss. 574. 
Tex —Corpus Juris cited in American 
Indemnity Co v. Ernst & Ernst, 
Civ App., 106 SW.2d 763, 765, error 
refused 

37 CJ p 883 note 48, p 935 note 48. 
Accrual of right of action for de¬ 
ceit generally see Fraud S 71. 

45. Mass.—Connelly v. Bartlett, 190 
N.E. 799, 286 Mass. 311. 
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Necessity for diligence or oonceal- 
ment of cause of action for ftaud 
see infra 5 189. 

lUBrepresentatlon of acreage of laasA 
sold 

Miss—^Dunn ▼. Dent, 158 So, 798, 
169 Miss. 674. 

46. NY—Ba4Bt River Nat. Bank v- 
Columbia Trust Co , 171 N Y.S. 384, 
affirmed 174 N.Y S. 901, 187 App. 
Div. 889. 

47. Iowa—Smith v. Middle States 
Utilities Co of Delaware, 276 NW. 
158, 224 Iowa 151 

37 C.J. p 935 note 60. 

48. N.Y—Dennin v Powers, 160 N 
Y S 636, 96 Misc 252, affirmed 162 
NYS. 1116, 176 AppDiv 946, af¬ 
firmed 126 N.E. 916, 227 NY 605, 

49. N.Y—Reilly v. Sabater, 43 N.Y, 
S. 383, 26 NYCiv.Proc 34. 

50. U.S —Seimer v James Dickinson 
Farm Mortg Co, DC Ill, 299 F 
651, affirmed, CCA., James-Dick- 
inson Farm Mortgage Co v Sei¬ 
mer, 12 F2d 772. certiorari denied 
47 S.Ct. 96, 273 US. 700, 71 DBd. 
847. 

Tex.—Quinn v. Press, 140 S.W 2d 433, 
136 Tex. 60, 123 A D R. 767—Carver 
V. Moore, Com.App., 288 SW. 166 
—Kana v. Baumgarten-Matula Co., 
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been embodied in statutes applicable to actions at 

b. Date of Accrual or of Ascertaimneiit of 
ConseoLuential Damages 

The statute of limitations In cases of fraud is not 
tolled until the amount of the plaintIfF's damage has 
been ascertained. 

The principle that the statute runs from the con¬ 
summation of the fraud has been held not to be 
varied by the fact that plaintiff suffers consequen¬ 
tial damages only at a time subsequent to the mak¬ 
ing of the contract induced by defendant’s fraud, 
it being considered that fraudulently inducing a 
man to enter into a contract works such a legal 
injury as will support an action.®^ Thus, in the 
case of a purchase induced by fraud, the statute has 
been held to run from the date of the sale, and not 
from the date when the purchaser is evicted.53 
Even under the rule providing that the cause of ac¬ 
tion shall not be deemed to have accrued until the 
discovery of the fraud, the running of the statute 
is not postponed until the amount of plaintiff’s dam¬ 
age has been judicially ascertained.^^ 'Where, how¬ 
ever, a cause of action for fraud does not become 


complete until damage results from the alleged 
fraudulent act, the statute of limitations does not 
begin to run until damage is suffered.55 

§ 188. Action Must Be Based on Fraud 

a. In general 

b. Character of the fraud 

a. In General 

The running of the statute of ItmltattonS In eases 
of fraud is not postponed until the discovery of the 
fraud unless fraud is the basis of the action. 

Aside from cases where fraudulent concealment 
of the cause of action operates to postpone the run¬ 
ning of the statute, as considered infra § 206, it is 
generally held that, in order for the running of the 
statute of limitations to be postponed until the fraud 
is discovered, fraud must be the gravamen of the 
action, that is, the action must be based on “fraud” 
within the common acceptation of the term,5® an 
action in which there would be no injury except 
for the fraud.57 This is especially true under the 
statutes which embody the equitable rule, as the 
greater number of them expressly apply to “actions 
for relief on the ground of fraud”®* In determin- 


Civ App. 88 S W.2d 1070—^Bomar v. 
Steele, Civ.App., 295 S.W. 323. 

37 aJ. p 935 note 64. 

61. U S.—^Houston v. Rosborough, C. 

C,A.Cal. 296 F. 137. 

37 C J p 935 note 65 

Shortage in acreage of land lold. 

Cause of action for fraud and de¬ 
ceit by tenant purchasers of co-oper¬ 
ative apartment respecting acreage 
of property was not barred by limi¬ 
tations eight years after apartments 
were occupied, where plot was ir¬ 
regular and dimensions could be de¬ 
termined only by surveyor.—Abel v. 
Paterno, 281 N.Y.S. 58, 245 AppDiv. 
285. 

Xn Wisoonsln 

(1) In actions for deceit, statute 
runs from discovery of fraud.— 
Krestich v. Stefanez, 9 N.W.2d 130, 
243 Wis. 1, 151 AL.R 1022—Ihlen- 
feld V. Seyler, 295 N.W 26, 236 Wis. 
255—^Thom v. Sensenbrenner, 247 N. 
W. 870, 211 Wis 208. 

(2) Formerly the statute did not 
run from discovery of the fraud — 
Gollon V. Jackson Milling Co, 273 
N.W. 59, 224 WiS. 618, 110 ALR 
1173—Liarson v. Ela, 260 N.W. 379, 
212 Wis. 525—Thom v. Sensenbren¬ 
ner, supra—^37 CJ. p 935 note 48. 

52. Tex.— Corpus JUrls cited in 

Quinn V. Press, 140 S.W.2d 438, 440, 
135 Tex. 60, 128 AiL.R 757. 

Wis.— Cozpns Juris cited la Gollon 
V. Jackson Milling Co., 273 N.W. 
59. 61, 224 Wis. 618, 110 A.Ii.R. 
1173. 

37 C-J. p 936 note 56. 


Damage as element of cause of ac¬ 
tion see Actions § 3 a (1) (h). 
BUBculty la computing damages 
Fact that it would have been diffi¬ 
cult, at time of execution of deed 
which by alleged fraud of grantees’ 
agents was made to grant right of 
unlimited flowage of grantor’s land 
instead of merely limited right, to 
compute actual amount of grantor’s 
damages, did not militate against im¬ 
mediate accrual of cause of action by 
grantor.—Gollon v. Jackson Milling 
Co., 273 N.W. 69, 224 Wis. 618, 110 
ADR. 1173. 

53. N.T.—Goodman v. Columbia 
Trust Co, 167 N.TjS. 643. 

37 C.J. p 936 note 57. 

54. U.S.—^Burnham v. Todd, C.C.A. 
Tex., 139 F2d 338. 

Tex.—Oorpus Juris cited in Quinn v. 
Press, 140 S.W.2d 438, 440, 135 
Tex. 60, 128 A.Xj.R. 767—^Bearing v. 
Lawrence, Civ. App., 156 S.W.2d 
1019, error refused—Corpus Juris 
cited in American Indemnity Co v. 
Ernst & Ernst, Civ.App., 106 S.W. 
2d 763, 766, error refused. 

37 C J. p 936 note 58 

55. Ga—^Harris v. Well, 87 S.E 661, 
144 Ga 519. 

Mo.—^Phelps County v. Bishop, 68 
hlo. 2 o 0 . 

56. Mont.—^Bennett v. Meeker, 202 
P. 203. 61 Mont. 307. 

37 C J. p 936 note 62. 

If actionable fraud is not proved, 
no Question of the application of the 
statute of limitations ansea 
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Mo-—Obermeyer v. Kirshner, 38 S. 

W.2d 510, 225 Mo App. 734. 

Wash.—^Imus v. Reeder, 205 P. 380, 
119 Wash. 699. 

57. Idaho.—Ooxpnu Juris cited in 
Trimming v Howard, 16 P.2d 661, 
662, 52 Idaho 412. 

N.J.^Cozpus Juris oLtad In Sullivan 
V. Stout, 199 A 1, 4. 120 N.JLaw 
304, 118 AXiR. 211. 

37 O.J. p 936 note 63. 

58. Idaho.—Common School Diet 
No. 18, in Twin Falls County v. 
Twin Falls Bank & Trust Co., 12 
P. 2 d 774, (52 Idaho 200. 

Kan.—State ex reL v. M<SKay, P. 

2d 327, 140 Kan. 276. 

Minn—Oleson v. Retzlaff, 238 N.W. 
12, 184 Minn. 624, 78 AI..R 891, 
affirmed 239 N.W. 672, 184 Minn. 
624, 78 A.L.R 891. 

Mo—^Maynard v. Doe Run Lead Co., 
265 SW. 94, 306 Mo. 356. 

Va—^Beury v. Shelton, 144 S.B. 629, 
161 Va. 28. 

Wash.—Henriod v Henriod, 89 P2d 
222, 198 Wash. 519—Noble v. Mar¬ 
tin, 70 P2d 1064, 191 Wash. 39— 
McCoy V. Stevens, 44 P.2d 797, 
182 Wash. 56. 

37 C.J. p 936 note 64. 

AUn to action for deceit 

Generally, when statute respecting 
time when a cause of action to pro¬ 
cure a judgment on ground of fraud 
accrues refers to an “action to pro¬ 
cure a judgment on the ground of 
fraud,” type of action thereby in¬ 
tended, whether legal or equitable, 
is one akin to the common-law ac- 
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ing whether the action is one for fraud, the court 
looks for the reality and essence of the action, and 
not its mere name.®® 

The running of the statute is not postponed where 
the action is for trespass on realty or for inju¬ 
ries based on defendant’s negligence;®^ or where 
the purpose of the action is merely to enforce a 
contract or recover damages for its breach,®^ unless 
the case is one where the violation of the contract is 
such as can properly be termed fraudulent,®® or 
plaintiff is seeking relief from a contract which he 
was fraudulently induced to make;®^ or in an action 
based on a violation of duty imposed by contractual 
relations;®® or to recover money on the theory of 
an implied or quasi contract where no fraud is 
chargeable to defendant personally;®® or in cases 
where the fraud is merely collateral to the cause of 
action;®*^ or where the cause of action is complete 
without fraud, notwithstanding unnecessary aver¬ 


ments of fraud in the complaint.®® Fraud must be 
the principal ground on which relief is asked.®® 

b. Character of the Fraud 

(1) In general 

(2) Fraudulent conversion; defalcations 

by officers and agents 

(1) In General 

The fraud necessary to suspend the running of the 
statute of limitations until discovery of the fraud must 
be, in some Jurisdictions, actual fraud, but in other ju¬ 
risdictions constructive, as well as actual, fraud Is suf¬ 
ficient. 

The rule that the statute of limitations runs only 
from the discovery of the fraud cannot apply either 
in law or in equity unless there has been a fraud of 
some description, as discussed supra subdivision a of 
this section, and in numerous cases it has been held 
that there was,*^® or was not,7i a showing of fraud 


lion for deceit with essential require¬ 
ments of such an action.—^Turner y 
American Metal Co., 86 N.Y.S.2d 356, 
reversed on other grounds 60 N.Y.S 
2d 800, 268 App.Div. 239, appeal dis¬ 
missed 66 N.B 2d '691, 296 N.Y 822. 
59. N.Y.—Adolf Gobel, Inc., v. Ham- 
merslough, 81 N‘.Y'S.2d 28, 26<3 App 
Div. 1 , affirmed 42 N.Xl2d 746, 2188 
NY. 6S3. 

€ 0 . Wash.—Golden Slagle Min Co v 
Imperator-Qulip Co., 161 P. 848, 93 
Wash. 692. 

87 C.J. p 937 note 66 . 

61. Kan.—Becker y. Porter, 240 P. 
684, 11'9 Kan. 626. 

Malpraotloe of physlolaa 
Tex.—Carrell y. Denton, r5'7 S.W2d 
878, 188 Tex. 145. i 

Wash.—^McCoy v. Stevens, 44 P.2d j 
797, 182 Wash 65. 

62. Kan—^Rucker v. Hagar, 280 P. 
70, 117 Kan. 76. 

N.Y.—Moore v. Maddock, 167 N B 
672, 261 N.Y. 420, 64 A.L..R. 11*89. 
Wls—Maxwell v. Stack, 17 N.W2d 
603, 246 Wis. 487. 

87 C.J. p 937 note 66 . 

63. Cal.—Gregory y. Spieker, 42 P. 
576, 110 Cal. 150, 62 Am..S R 70. 

37 C.Jr. p 937 note 67. 

64. Cal.—Castle v. Acme Ice Cream 
Co., 281 P. 896, 101 Cal App. 94. 

Ga.—^Herrington v. City of Dublin, 
179 S.EI 845, 50 Ga.App 769. 

N.Y—^Mannaberg y. Klausner, 63 N 
Y.S.2d 703, 269 AppDiv. 682, af¬ 
firmed 62 N.B.2d 487, 294 N.Y 869 
Wash.—^Hennod y. Henrlod, 89 P. 2 d 
222, 19'8 Wash. 619. 

65. Wash.—Shaw y. Rogers, 200 P. 
1090, 117 Wash. 161. 

87 C J. p 937 note 68 . 

66 . N.Y.—Price y. Mulford, 14 N.B 
298, 107 N.Y. 308. 


67. N.Y —Oneida County v. First 
Citizens Bank & Trust Co. of Uti¬ 
ca, 35 N.Y.S 2d 788, 264 AppDlv. 
218, appeal withdrawn *39 N.Y.S.2d 
489? 264 App.Diy. '983—^People v. 
S W. Straus & Co, 2*81 N Y.S. 200, 
166 Misc. 610—^Braunwarth y. 
Wellington, 48 NYS2d 16'9, af¬ 
firmed 56 N.Y.S 2d 116, 269 App. 
Div. 747, appeal denied 66 N.Y.S.2d 
616. 269 App.Diy. 835 

37 CJ. p 937 note 70—61 C.J. Ip 200 
note 22 . 

68 . Kan —City of Leavenworth y. 
Hathom, 68 P.2d 1160, 144 Kan. 
340. 

Minn.—Olesen v. Retzlaff, 288 N.W. 
12, 184 Minn 624, 78 A.L.R 891, 
affirmed* 289 NW. 672, 184 Mmn. 
624, 78 A.LR 891. 

N.Y.—Brick y Cohn-Hall-Marx Co., 
11 NH.2d 902, 276 N.Y. 269, 114 
AL.R. 621. 

37 C J. p 937 note 71. 

69. N.Y —^Braunwarth v. Welling¬ 

ton, 48 N Y S 2d 159, affirmed 66 
NYS.2d 116, 269 APP.Div. 747, 

appeal denied 66 N.Y.S.2d 616, 269 
App.Div. 836. 

Ohio—Minster Loan & Savings Co. 
V Laufiersweiler, 36 N.B 2d 896, 67 
Ohio App. 876. 

Wis.—Corpus Jtute cited in Speth y 
City of Madison, 22 N.W.2d 601, 
503, 248 Wis. 492. 

*37 C.J. p 937 note 72 . 

70. Minn.—Olesen y. Retzlaff, 238 
N.W. 12, 184 Minn 624, 78 AL.R 
891,, affirmed 239 N.W. <672, 184 
Minn 624. 78 A.LR. 891. 

NY.—Wechsler v. Bowman, 84 N.B. 
2d >822, 286 N.Y. 284, 134 ALR. 
1387, reargument denied •3*6 N.B 2d 
930, 2*86 NY. 682 

What constitutes fraud generaUy see 
Fraud S 8 et seq. 
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Actiou for dauAges and aibatemeut 
of pnrohase price for false represent¬ 
ations by yendor that pool was a 
spring and was on land sold was 
based on fraud, so as not to be 
barred where j^aud was not dis¬ 
closed until within three years.— 
Pratt V. Thompson. 288 P. 687, 183 
Wash. 218. 

Sale of seoiuities without permit 
U.S.—^Hertz Drivurself Stations v. 

Ritter, C.C.A.Cal., *91 F.2d 689. 

Cal —^Mary Pickford Co. y. Bayly 
Bros., 86 P.2d 102, 12 Cal 2d 501, 
overruling Klombles v Weeks 
Poultry Community, 8 P.2d 940, 
121 Cal.App. 176 and MacDonald v. 
Reich & Llevre, 281 P. lO'O, 100 
Cal App. 736—^Parmely y. Boone, 9*6 
P.2d 164, 86 Cal.App. 2 d 617. 

Sale of unregistered securities 
U.S.—Stern v. National City Co., D. 
O.Minn, 26 FSupp 948, affirmed, 
C.C.A., City Co of New York v. 
Stern, 110 F.2d 601, reversed on 
other grounds 61 S.Ct. 82)3, 812 U. 
8. 666 , 85 L Ed 1110, mandate con¬ 
formed to, C.C.A, 142 P.2d 449— 
Shepard v. City Co of New York, 
DC Mmn., 24 F.Supp. 682, appeal 
dismissed, CCA., City Co of New 
York V. Shepard, 106 P2d 994— 
Vogel V. Chase Securities Corpora¬ 
tion, D.O.Minn., 19 F Supp. 664. 

71. U.S —Wlnkelman y. General 
Motors Corporation, D.CN.Y., 4*8 F. 
Supp 486. 

Ariz.—^Hammons v. National Surety 
Co, 2.87 P. 292, 86 Anz. 459. 
lU.—^In re Frick’s Estate, 66 N.E 2 d 
676, 828 I11.APP 202. 

Ky.—^Tucker y. ^tna ‘Casualty & 
Surety Co., 110 S.W2d 649, 270 
Ky. 723 

Mich.—^Milton y Craig, 20 N.W. 2 d 
290. 612 Mich. 612. 
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sufficient to bring the equitable or statutory rule 
into operation. 

In some jurisdictions it is only in cases of actu¬ 
al fraud that the running of the statute is post¬ 
poned until the fraud is discovered; in cases of 
constructive fraud the statute runs from the time 
of the fraudulent act of which complaint is made .'^2 
In other jurisdictions the equitable or statutory rule 
applies to constructive or “legal/' unintentional, 
fraud as well as to “fraud in fact” or actual 
fraud,^3 and includes duress on the party com- 
plaining.74 
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The equitable or statutory rule that the statute 
of limitations runs from the discovery of the fraud 
has been applied to a wrongful entry of satisfac¬ 
tion of a judgment or mortgage whereby a subse¬ 
quent assignee or purchaser suffers injury,"^5 and 
to a case where a tract of land was included in a 
deed by the active fraud of the grantee and with¬ 
out the knowledge of the grantor who continued in 
possession of the tract.^® The breach of a prom¬ 
ise to do something in the future is not such a fraud 
as will postpone the running of the statute, since 
ordinarily there must be some concealment or mis¬ 
representation relating to existing facts and pre- 
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Miss.—^New York Xiife Ins Oo. v. 

Gill, 183 fio. 109, 182 Miss 81'5 
Mo.—^Raaney v Davidson, 26 S W.2d 
841, 224 Mo.App 679. 

N'.T.—^Teich v. Lawrence, 52 N.D 2d 
115, 291 NY 245, motion denied 
56 N.B.2d 121, 292 N.Y. 714—Adolf 
Gobel, Inc., v Hammerslou^h, SI 
N.YaS.2d 23, 263 App Div. 1. af¬ 
firmed 42 N.E2d 74*6, 288 NY. <653 
—^Bank of XJ. S. v. Norman, 40 N 
Y S 24 828, 181 Misc. 72—^Turner v. 
American Metal Oo., * 36 N Y S 2d 
356, reversed on other grounds 50 
N.YS.2d 800, 268 App.Div 239, ap¬ 
peal dismissed 66 N.B 2d <591, 295 
N.Y. 822. 

N.C.—^Thacker v Fidelity & Deposit 
Oo. of Maryland, 4 SB2d 324, 216 
NjC 135—Johnson Ootton Co. v. 
Alex Sprunt & Sons, 160 SB 457, 
201 N.C. 419. 

Okl—^Bunger v. Rogers, 112 P.2d 
361, 188 Okl 620 

Pa.—^Flach v. Integrity Trust <3o., 4 
A 2d 212, 184 Pa Super. 456 
Tex—^Blondeau v. Sommer, Civ.App., 
139 SW.2d 223, error refused—U. 
S. Fidelity & Guaranty Co. v. First 
Nat. Bank, Civ App., ^8 S.W.2d 562, 
error dismissed. 

37 O.J. p 937 note 76. 

Xiiahlllty created hy statute 

In view of Code OivProc. 5 338 
subd 1, requiring an cLction on a lia¬ 
bility created by statute, other than 
a penalty or forfeiture, to be brought 
within three years after its accrual, 
an action for damages sustained 
through reliance on a false certifi¬ 
cate of acknowledgment of defendant 
notary was barred in three years 
from date of the acknowledgment, 
regardless of time of discovery of 
falsity.—^Peterson v. Title Guaranty 
d; Surety Co., 169 P. 239, 35 CahApp. 
103. 

BIU against city to oaiueel Uen for 
improvements as cloud on title be¬ 
cause lien was void for want of ju¬ 
risdiction was not one seeking relief 
against fraud.—City of Bessemer v. 
Schans, 148 So. 181, 226 Ala 678. 

Statutory penalty 

U.S.—State of Oklahoma ex reL Phil¬ 


lips V. American Book Co., CC.A 
Okl.. 141 F.2d 585. 

Okl.—Cummings v. Board of Educa¬ 
tion of Oklahoma City, 125 P.2d 
989, 190 Okl. 533 

Conduct of administrator of estate 
of plaintifiC*s son and maternal rela¬ 
tives of son, in allegedly procuring 
judgment of final settlement of son's 
estate through fraud and collusion 
by making it appear that plaintiff 
had left state and had never been 
heard from, was not such conduct as 
would suspend, until discovery of al¬ 
leged firaud, in favor of administra¬ 
tor’s surety, running of statute re¬ 
quiring action to bo brought within 
five years.—^Tucker v .ffltna Casualty 
& Surety Co., 110 a.W.2d 649, 270 Ky. 
723. 

72. U.S—^Anderson v. Galley, DC. 
Ga., 33 F2d 589. 

N Y.—Nasaba Corporation v. Harfred 
Realty Corporation, 39 N.E 2d 243, 
287 N.Y. 290—Heam 45 St. Corpo¬ 
ration V. Jano, 27 N.F! 2d 814, 233 
N.Y. 139, 128 AD.R. 128i5—Purvin 
V, Grey, 69 N.Y.S 2d 176, 270 App. 
Div. 152, appeal denied 59 NYS.2d 
409, 270 App Div. 754—^Pitcher v. 
Sutton, 264 N.YS. 488, 233 App 
Div. 291, amended on other grounds 
265 N.YS. 929, 240 App.Div. 754 
and 265 N.Y.S. 991, 240 App.Div 
759, affirmed IBt NB. 1603, 264 N 
Y. 638—^J. C. F. Holding Corpora^ 
tion V. General Gas & Electric Cor¬ 
poration, 46 N.Y.S.2d 605, 181 Misc. 
283. affirmed 47 N.YS 2d 303, 267 
App Div. 1863—Eichacker v. New 
York Telephone Co, 14 NY.S.2d 
17, 171 Misc. 847, reversed on oth¬ 
er grounds 30 N.Y S.2d 723, motion 
dismissed S3 N.Y.S.2d 885, 263 
App.Div. 957. 

87 C.J. p 938 note 77. 

SSust be moral firaud 
U.S.—Nicolson V. Citizens & South¬ 
ern Nat. Bank, D.C.Ga., 50 F.Supp 
92. 

Ga.—^Morris v. Johnstone, 158 SB. 
308, 172 Ga. 598—^Middleton v. Pru- 
den, 196 SB. 259, 57 Ga.APp 556. 
Md.—Bankers’ & Traders' Building & 
Loan Ass’n v. BUiott Building & 
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Loan Ass’n, 175 A 214, 167 Md. 
461 

37 C J. p 9-38 note 77 [a]. 

Fraud that gives rise to cause of 
acUou does not necessarily establish 
fraud which will toll statute of limi¬ 
tations.—^Middleton v. Pruden, 196 iS. 
B 259, 57 6a.App. 555. 

PMuduIent couveyaaces 
N.Y—Buttles V. Smith, 22 N.E2d 
350, 281 N.Y. 226—Domestic & 

Foreign Discount Corp. v. Beuer- 
lein, 54 N.Y.S.2d 548. 

Kyaudnlent proouremeut of signa¬ 
ture to a deed when grantor was un¬ 
aware of its nature was “actual 
fraud” as distinguished from “legal 
fraud” or “constructive fraud ”— 
Goldstein v. Schachne, 25 N Y.S 2d 
445, 261 App Div. 922. 

73- U S.—Shepard v. City Co of 
New York, D.CMinn., 24 FSupp. 
682, appeal dismissed, C.CA, City 
Co. of New York v. Shepard, 106 
F 2d 994 

Cal—Neet v. Holmes, 154 P2d 854, 
25 Cal.2d 447—Snyder v. Security- 
First Nat. Bank of Los Angeles, 88 
P.2d 760, 81 CalApp.2d 660. 

Mich.—^Hathaway v. Hudson, 239 N. 

W. 859, 256 Mich. 694 
Tex.—^Kana v. Baumgarten-Matula 
Co., C 1 V.APP., 188 SW2d 1079. 

Wis.—Caveney v. Caveney, 291 N.W. 

818, 234 Wis. 637. 

37 C.J. p 938 note 78. 

‘Vraud" as defined by statute 

“Fraud," under statute providing 
that action for relief thereftom shall 
not accrue until discovery by ag¬ 
grieved party, contemplates fraud, 
as defined by statute which relates 
to constructive, as well, as actual, 
fraud.—Steinbrenner v. Elder, 260 P. 
725, 80 Mont. 895. 

74. U.S.—Savannah Nat. Bank v. 
All. S.C., 260 F. 370, 171 C.CA 
236. 

75. Ind.—^Day v. Dages, 46 N.B. 589, 
17 Ind.App. 228. 

37 C.J. p 938 note 30. 

75. Pa.—^Davls v. Monroe, 41 A 44, 
187 Pa. 212, 67 Am.S.R. 581. 
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venting plaintiff from instituting his suit sooner 
hut, where the promise was made with intent not to 
perform, it has been held that the statute does not 
run until the discovery of the fraud.*^® 

In order that the running of the statute may be 
postponed by plaintiff’s ignorance of the fraud, he 
must in some way be injured therebyJ^ If the 
fraud does not affect any of his legal rights so as to 
entitle him to rely on it as a cause of action, the 
operation of the statute is not affected.®® 

(2) Fraudulent Conversion; Defalcations by 
OfEcers and Agents 

The rule that the statute of limitations runs from 
the discovery of the fraud has been applied to cases of 
fraudulent conversion of property where the conversion 
has been concealed and the guilty party occupies a 
fiduciary relation toward the person defrauded. 

In many decisions the equitable or statutory rule, 
as discussed supra § 184, that the statute of limita¬ 
tions runs from the discovery of the fraud, has 
been held applicable to cases of fraudulent conver¬ 
sion of money or other property where the conver¬ 
sion has been concealed and the guilty party occu¬ 
pies a fiduciary relation toward the person de- 
frauded,®! although it has been held otherwise 
where the gravamen of the action was not fraud but 
merely a wrongful conversion or a breach of con- 
tract,®2 or where plaintiff was guilty of negligence 
in failing to discover the fact of the conversion,®® 
or, according to some authorities, where defend¬ 
ant did not by an affirmative act conceal the fraud.®^ 
Thus it has been held that, where a public officer 


or an agent or officer of a corporation converts or 
misappropriates money intrusted to him and fraud¬ 
ulently conceals the defalcation, the equitable or 
statutory rule applies and the statute runs only 
from the discovery of the defalcation or of the 
breach of condition of his bond.®® 

Liability of sureties on bond. The rule just stat¬ 
ed has been applied to actions against principal and 
sureties on the bond of a defaulting agent or offi¬ 
cer,®® unless limitations are prescribed by another 
section of the statute admitting of no exception,®^ 
and to suits in equity by the sureties to enjoin the 
defrauded person from proceeding to collect from 
them the amount of the defalcation.®® In such cas¬ 
es the sureties may not invoke the protection of the 
statute on the ground that they were innocent of 
the fraud; and, if the statute is suspended as to the 
principal, it is suspended as to the sureties also.®® 

§ 189. What Amounts to Discovery of Fraud; 

Necessity for Diligence or Conceal¬ 
ment 

a. In general 

b. Where facts appear of record 
a. In General 

Knowledge by the defrauded person of facts which 
In the exercise of proper diligence would enable him 
to learn of the fraud ordinarily is equivalent to dis¬ 
covery of the fraud. 

Discovery of the fraud within the equitable or 
statutory rule, considered supra § 184, dates from 


77. D.C—Townsend v. Vanderwerk- 
er, 20 D C. 197. 

37 C.J. p 938 note 82. 

78- U.S.—^Berry v Chrysler Corp , C, 
C.A.Mich., 150 F 2d 1002. 

Tex.—-Whitehead v. Reiger, Com. 
App, 6 S.W 2d 745— Ksuna, v. Baum- 
e:arten-Matula Co, Ciy.App, 88 S 
W.2d 1079—Advance - Rumely 
Thresher Co. v. Higgrlns, Cliv.App., 
279 S.W 631 

37 CJ p 938 note 83. 

79. Iowa —^Brown v. Brown, 44 
Iowa 349 

80. Iowa.—^Brown v Brown, suprsN 

37 O.J. p 938 note 815. 

81. Ean.—^Bradnck v. Woodward, 84 
P»2d '88*5, 148 Ran. 784——Alg^eo v. 
Algeo, 263 P. 1077, 126 Kan. 245. 

NT.—^Harrison v. iSchullz, 269 NT. 
S. 182, 240 App Dlv. 18—^In re Km- 
near*s Estate, 267 N.T.S. 61, 148 
Misc. 892, afllrmed In re Kinnear’s 
Will. 271 N.T S. 1093, 241 App.Div 
898, affirmed In re Kinnear's Es¬ 
tate. 193 N.E. 426, 26i5 N.T 645— 
In re Carpenter's Will, 40 N.T.S 2d 
18. 

Okl.—American Nat. Bank of Enid 


V. Crews, 126 P.2d 738, 191 Okl. 
53. 

Tex.—Oreenspun v. Greenspun, 198 
S.W.2d 82—Sherwood v. South, Clv 
App, 29 SW.2d 806. 

86 C.J p 938 note 88. 

Holder’s deposit of notes wMh 'bank 
for ooUeotlon created principal and 
agent relation, and limitations began 
to run from time principal discovered 
fraud of his agent and conversion of 
his property.—Citizens' Nat Bank of 
Lubbock V. Adams, Tex. Civ App, 67 
SW2d 421, error dismissed 
88. U.S.—Colley v. Canal Bank & 
Trust Co, CCA,(La, 169 P2d 153 
Kan —Smith v Bridgeport Mach. Co., 
100 P.2d >65, 151 Kan. 444. 

37 C.J. p 939 note 89. 

83. Cal—Simpson v. Dalziel, 67 P. 
1080, 185 Cal. '599. 

87 CJ (p 989 note 90. 

84. Tex —Vemor v Sullivan, Civ 
App, 126 S.W. 641. 

85. US,—White v. Federal Deposit 
Ins. Corporation, C.C.AVa, 122 F. 
2d 770, rehearing denied 124 F 2d 
429, certiorari denied Federal De¬ 
posit Ins. Corporation v. White, 62 
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set. 1043, 316 U.S. 672, 86 L.Ed 
1747. 

Me—Bates St. Shirt Co. v. Waite, 
156 A 293, 130 Me 352. 

Neb—^Department of Banking v. 
Hall, 280 N.W. '844, 135 Neb. 191. 

87 C.J. p 939 note 92. 

86. U S —^Abernathy v. State of Ok¬ 
lahoma ex rel. Goar, CCA Okl., 81 
F2d 547 certiorari denied 50 S.Ct. 
81, 280 tJS. 699, 74 UBd. 646. 

Cal—Haswell v. Costellenos, 14 P.2d 
846, 126 Cal.App 427 

N.C—State v. Gant, 159 S.E 427, 201 
NC. 211. 

Wis—City of Milwaukee v. Drew, 
265 N.W. 683, 220 Wis. 511, 104 A 
LR 1387. 

37 C.J. p 939 note 94. 

87. Wash.—Hillyard v. Carabin, 165 
P. 381, 96 Wash. 3*66. 

•37 C.J. p 939 note *95. 

88. Del.—Sparks v. Farness Bank, 
8 Del.Ch. 274. 

37 C.J. p 939 note 96. 

89. Kan—^Pickens v. Campbell, 159 
P. 21, 98 Kan. 5TS. 

Mo—^State v. American Surety Co, 
217 S.W. 817, 203 MoApp. 71. 
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discovery of the fraudtilent acts, not from discovery 
of the existence of the law making the acts fraud¬ 
ulent, even though it is the law of a foreign juris- 
diction.9^ 

In addition, there is a well established qualifica¬ 
tion to the general equitable or statutory rule that 
the statute runs only from the discovery of the 
fraud; knowledge by the defrauded person of facts 


which in the exercise of proper prudence and dili¬ 
gence would enable him to learn of the fraud is 
usually deemed equivalent to discovery, and there¬ 
fore not only in equity but generally in those juris¬ 
dictions where the equitable rule has been made ap¬ 
plicable to actions at law, the statute runs, at least 
in the absence of a fiduciary relationship, from the 
time when by the use of reasonable diligence the 
fraud could have been discovered.®^ No principle 


90. Wash.—Noyes v Parsons, 177 P. 
651, 104 wash. 696. 

37 C.J. p 939 note 99. 

91. U.S.—Jones v. Bankers Life Co, 

CC.A.N.C, 131 P2d 989—Peak v. 
Marion Steam Shovel Co, C.C.A. 
Or.. 84 FM 670, 107 A,LR. 583, 
certiorari denied 57 S.Ct. 231, 299 
US. 604, 81 LBd. 446—^Prentiss v. 
McWhirter. C.CA.Cal., 63 P.2d 712 
—Sacramento Suburban Fruit 

Lands Co. v. Johnson, C.C A Cal.. 86 
F.2d 935—Christiansen v. Chris¬ 
tiansen, D.C.Tex., 62 F.Supp. 341, 
reversed on other grounds, C.C.A., 
159 P.2d 866—Tudin v. Carrol^ D. 
C.Ark., 67 F.Supp. 793—^Nicolson v. 
Citizens & Southern Nat Bank, D 
CGa, 50 F.Supp. 92—Cooper v. 
Hill, Colo,, 94 F. 582, 36 C.C.A. 402. 

Ariz.—Guerin v. American Smelting 
& Refining Co., 236 P. 684, 28 Ariz. 
160. 

Ark.—CoiBpiis Juris oited la Kahn v. 
Hardy, 144 S.W.2d 725, 730, 201 
Ark 252—^Abramson v. Franks, 109 
S.W.2d 1271, 194 Ark. 971. 

Cal.—^Hobart v. Hobart Bstate Co, 
159 P.2d 958, 26 CaL2d 412—Seeger 
v. Cdell, 115 P 2d 977, 18 Cal.2d 409, 
136 A.L.R.- 1291—^Bainbndge v. 

Stoner, 196 P.2d 423, 16 Cal.2d 423 
—Shapiro v. Equitable Life Assur. 
Soc. of U. S. App, 172 P.2d 725— 
Vertex Inv. Co. v. Schwabacher, 
134 P.2d 891, 57 Cal.App 2d 406, 
certiorari denied 64 S.Ct. 60, 320 

U. S. 754, 88 LBd. 449—Bell v 
Bayly Bros, of California, 127 F. 
2d 662, 53 Cal.App.2d 149—^Richard¬ 
son V. Michel, 113 P.2d 916, 46 Cal. 
App.2d 188—Greenberg v. Du Bain 
Realty Corporation, SO P.2d 537, 27 
Cal.App.2d 111—^Myers v. Metro- 
ipolitan Trust Co. of California, 70 
P.2d 992, 22 Cal.App.2d 284—Haley 

V. Santa Fd Land Improvement 
Co., 42 P.2d 1078, 5 Cal.App.2d 415 
—^Daily Telegram Co. of Long 
Beach v. Long Beach Press Pub. 
Co, 23 P.2d 833, 133 Cal.App. 140. 

Conn—Corpus Juris otted in Arrigo- 
ni V. Adorno, 31 A 2d 32, 35, 129 
Conn. 673. 

Del.—^Bovay v. H. M. Byllesby & Co, 
Ch, 29 A.2d 801, reargument de¬ 
nied 30 A.2d 865. 

D.C.—^District-Flonda Corporation v. 
Penny, 66 F.2d 794, 62 AppD.G 
268. 

Fla.—^McCrory Stores Oorp. ▼. Leoi 25 
So.2d 567. 


Ga.—Slade v. Barber, 37 S.B.2d 143, 
200 Ga. 405—Savannah Bank & 
Trust Co. V. Meldiim, 25 S.B.2d 567, 
195 Ga. 765—Stephens v. Walker, 
18 SB.2d 537, 193 Ga. 330—U. S. 
Fidelity & Guaranty Co. v. Toombs 
County, 1 6.E.2d 411, 187 Ga. 644— 
Bnnsfleld v. Robbins, 188 S.B. 7, 
183 Ga. 238—^Morris v. Johnstone, 
158 S.B. 308, 172 Ga. 598—Massa¬ 
chusetts Bonding & Insurance Co. 
V. Smith. 126 S.B. S40, 159 Ga. 798 
—^Middleton v. Pruden, 196 S.B. 
259, 57 Ga.App. 655—^Rucker v. 
Mobley, 162 S.B. 851, 44 Ga.App. 
705, reversed on other grounds 
Mobley V. Rucker. 167 S B. 104, 176 
Ga. 178, conformed to Rucker v. 
Mobley, 167 S.B. 614, 46 Ga.App. 
319. 

Ill.—Skrodrkl v. Sherman State 
Bank, 181 N.E. 326, 348 Ill. 408— 
(Litwin V. Halsey, Stuart & Co, 58 
N.E2d 738, 324 IlLApp 524—Lit¬ 
win V. Halsey, Stuart & Co, 58 N. 
H.3d 737, 324 HLApp. 525-Dusek v. 
Brltigan, 32 N.E.2d 682, 309 Ill. 
App. 130. 

Iowa.—Hay v. Denver Sav. Bank, 296 
N.W. 176, 229 Iowa 634—McGrath 
V. Dougherty, 275 N.W. 466, 224 
Iowa 216—^Murphy v. H a h n, 223 
N.W. 766. 208 Iowa 698. 

TTan. —^McCue V. Franklin, 131 F.2d 
704, 156 Kan. 1—Gates v. Kansas 
Farmers Union Royalty Co, 111 P. 
2d 1098, 153 Kan. 459—Malone v 
Young, 81 P.2d 23, 148 Kan. 250— 
Bluff City V. Western Light & 
Power Coiporation, 19 P.2d 478, 
137 Kan 169. 

Ky.—^Morgan v, Hughett, 192 S.W.2d 
197, 301 Ky. 409—HoUifleld v. 

Blackburn, 170 S.W.2d 910, 294 Ky. 
74—^Kentucky Title Trust Co. v. 
Weil, 136 S.W.2d 1097, 281 Ky. 763 
—^Mussman v. Pepples, •i'S S.W.2d 
692, 243 Ky. 674—Pierce v- J. B. 
Pierce’s Trustee in Bankruptcy, S'S 
S.W.2d 264, 238 Ky. 495—Jennings 
V. Fain, 10 S.W.2d 1101, 226 Ky 
290—Johnson v. Fetter, 7 iS.W.2d 
241, 224 Ky. 788. 

La—^Agnew v. Hopper, App., 28 So.2d 
375. 

Mich—Chalker v. Fidelity & Deposit 
Co of Maryland, 256 NW. 343, 268 
Mich 333. 

Miss—^Rimmer v. Austin, 4 So 2d 
224, 191 Miss. 664. 

Mo.—^Briece v. Bosso, App., 158 S.W. 
2d 463—Siler v. Kessmger, ApP., 
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149 SW.2d 890—Foster v. Petree, 
141 S.W.2d 131, 235 Mo App. 414, 
transferred, see 149 S.W.2d 851, 
347 Mo. 992. 

Mont—^Frisbee v. Coburn, 52 P.2d 
882, 101 Mont. 58. 

Neb.—^Hollenbeck v. Guardian Nat. 
Life Ins. Co., 14 N.W 2d 330, 144 
Neb. 684—^Burchmore v. H M. Byl¬ 
lesby & Co., 1 N.W.2d 327, 140 Neb 
603—Sweley v. Fox, 284 N.W. 818, 
135 Neb. 7^0—Baxter v. National 
Mortg. Loan Co.. 259 N.W. 680, 128 
Neb. 537. 

NT.—^Ectore Realty Co. v. Manufac¬ 
turers Trust Co, 294 N.Y.S. 9*6, 260 
App.Div. 314—^Abel v. Patemo, 281 
N.Y.S. 58, 246 App Div. 285—Dyck- 
man v. Dyckman, 243 N.YS. 663, 
230 App.Div. 288 

jTC—Wimberly v. Washington Fur¬ 
niture Stores, 6 S.E.2d 512, 216 N 
C. 732—^Hargett v. Lee, 174 SB, 
498, 206 NC. 536—Stancill v. Nor- 
vllle, 166 S.B. 319, 203 N.C 457. 
N.D—^Roether v. National Union Fire 
Ins. Co, 200 N.W. 818, 51 N.D. 634. 
Okl—Smith v. Kimsey, 138 P 2d 94, 
192 Okl. 618—OozpuB Jnxis cited in 
Boyd V. Prudential Ins. Co. of 
America, 114 P 2d 467, 469, 189 Okl. 
161—Yoder v. Weston. 250 P. 522, 
122 Okl. 51. 

Or.—Coipns Jnxis cited in Linebaugh 

V. PorUand Mortg. Co., 239 P. 196. 
200, 116 Or. 1 

Pa.—Wosche v. Kraning, 46 A 2d 220, 
358 Pa 481—^Tellip v. Home Life 
Ins. Co. of America, 31 A.2d 364. 
162 Pa Super. 147—City of Phila¬ 
delphia V. Holmes Electric Protec¬ 
tive Co. of Philadelphia, 33 Pa Diet. 
& Co. 187, affirmed 6 A 2d 884, 335 
Pa. 273. 

Tex.—Sherman v. Sipper, US 2 S.W 2d 
319, 137 Tex. 85. 137 AL.R. 263— 
Glenn v. Steele, 61 S.W.2d 810, 141 
Tex. 665—Whitehead v. Reiger, 
Com.App., 6 S.W.2d 745. rehearing 
denied 9 S.W.2d xxiii—Carver v. 
Moore, Com.App, 288 S.W. 166— 
Neal V. Pickett. Com.App., 280 S. 

W. 748—Mathis v. Stockdick, Civ. 
App., 189 S.W.2d 106, error refused 
—^Evans v. Renfroe, Civ-App., 170 
S.W.2d 636, error refused—^Felton 

V. Trico Oil Co., Civ App., 167 S. 

W. 2d 626—Bearing v. Lawrence, 
Civ App., 166 S.W.2d 1019, error 
refused—Santa Ana Citrus Groves 
V. First Nat. Bank of Chicago, Civ. 
App., 149 S.W.2d 310, error refused 
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is better settled in actions based on fraud, where 
the rights of a party are dependent on his diligence 
in discovering the fraud, than that means of knowl¬ 
edge is knowledge itself; that knowledge of facts 


which should put a reasonable man on inquiry in¬ 
vests the suitor in legal contemplation with full 
knowledge of all that such inquiry would have de- 
veloped.®2 These rules have been applied in the 


—Home Ben. Ass'n ▼, Gayle, Civ. 
App. 147 S.W.2d 280—Hall v. Mill¬ 
er, CivApp, 147 SW.2d t266, error 
dismissed, judgment correct—Cox 

V. Cox, Civ.App, 148 S.W 2d 807, 

error refused—Smith v. Lightfoot, 
Civ App, 143 S.W.2d 151—Clay 

Bldg. Material Co. v City of Winh, 
C3V.APP, 141 S.W2d 1040—Hoer- 
ster V Wilke, Civ.App, 140 S W.Sd 
962, affirmed 158 S.W 2d 288, 138 
Tex. '263—^Blondeau v. Sommer, 
Civ.App., 139 SW.2d 223, error re¬ 
fused—^Tunnell v. Van School Diet. 
No. 58, Civ.App, 129 S.W.2d 825, 
error dismissed, judgment correct 
—^Atkins V. Dodds, Civ App., 121 S. 

W. 2d 1010, error dismissed by 
agreement—^Logan v Taylor, Civ. 
App, 118 SW.2d 1094—Butler v. 
McGarraugh, Civ App, 91 S.W.2d 
1118<—Real Estate Land Title & 
Trust Co V. Street, CivApp, 85 
S.W 2d 341, error dismissed—Cor. 
pus Juris cited tu Delaware Punch 
Co of America v. Reinarz. Civ. 
App., 61 S.W 2d 135, 136, error re¬ 
fused—Davidson v Commercial 
Nat. Bank of Brady, Civ.App, 69 
S.W.>2d 949, error refused—Corpus 
Joels quoted Im McBurney v. 
Daughety, CivApp., 19 SW.2d 113, 
115, error dismissed—Griffin v. 
Linn, Oiv.App., 3 SW.2d 145, error 
dismissed—'Carson v. Peters, Civ. 
App, 2«9 S.W. 1050—Carnllo v, 
Carrillo, CivApp, 289 S.W. 88. 

Utah.—Smith v. Edwards, 17 P.2d 
264, 81 Utah 244. 

Wash.—^Henriod v Henriod, 89 P2d 
222, 198 Wash. 519—'Corliss v. 

Hartge, 42 P.2d 44, 180 Wash. 685— 
Tjosevig V. Butler, 38 P 2d 1022, 
180 Wash. 161—Heiertz v. Von 
Thron, 265 P. 1080, 147 Wash 365. 
Wis.—iCoxpns Juris q.iu’ted in Gotls- 
chalk V. Ziegler, 241 N.W. 713, 716, 
208 Wi9 65. 

37 C.J. p 039 note 2. 

Effect of existence of confidential 
relations see infra § 194. 
under statute 

In some jurisdictions statutes ex¬ 
pressly provide that limitations shall 
run from time at which such fraud 
shall be, or with reasonable diligence 
might have been, first known or dis¬ 
covered 

Miss.—^First Nat Bank of Laurel v. 

Johnson, 171 So. 11, 177 Miss. 634. 
Ya.—^Mears v. Accomac Banking Co., 
168 S.E. 740, 160 Va. 811. 

92, U.S.—Jones v. Bankers Life Co., 
C.C.AN.C., 131 r.2d 989—Pleish- 
hacker v. Blum, C.C.ACal., 109 F. 
2d 643, certiorari denied Fleish- 
hacker v. Blum, 61 S.Ct. 23, 311 U. 
S. 665, 85 L.Ed. 427, rehearing de¬ 


nied 61 S Ct 130, 311 U S 726, 85 
L Ed. 473—U. S. V. Christopher, C. 
C.AC 0 I 0 , 71 F2d 764, rehearing 
denied 72 F2d 376—^Talmadge v. 

U. S. Shipping Board, Emergency 
Fleet Corporation, CC.AN.Y., 64 
p42d '240—^McBride v. Farrington, 
D C.Or., 60 F.Supp. 92, affirmed, 
CC.A-, 156 F.2d 971—Yudin v. Car- 
roll, D.C.Ark., 67 F Supp 793— 
Sheehan v. Municipal Light & Pow¬ 
er Co, DC.NY., 54 F.Supp 169, af¬ 
firmed, C.CA, 151 F.2d 65—^Davis 

V. Willey, DC.Cal, 263 F 688, 590, 
affirmed, CCA, 273 F. 397 

Ala.—^Lovell v. Smith, 169 So 280, 
232 Ala. 626—Cartwright v Braly, 
117 So. 477, 218 Ala. 49—Williams 

V. Bedenbaugh, 110 So. 286, 215 Ala 
200 

Cal—^Hobart v. Hobart Estate Co., 
159 P 2d 958, 26 Cal 2d 412—Con¬ 
solidated Reservoir & Power Co v. 
Scarborough, 16 P.2d 268, 216 Cal. 
698, followed in Consolidated Res¬ 
ervoir & Power Co. v. Bowen, 16 
P.2d 271. 216 Cal. 787—Henigan v. 
Yolo Fliers Club, 284 P. 906, 208 
Cal 697—^Merchants' Ice & Cold 
Storage Co v Globe Brewing Co., 
App, 177 P 2d 963—Shapiro v 

Eguitable Life Assur. Soo of U. S., 
172 P2d 726, 76 CaLApp 2d 75— 
Bliss V. Martin, 169 P 2d 61, 74 
Cal.App 2d 500—Bryan v. Nicolas, 
15>5 P.2d 835, 67 Cal.App 2d 898-^ 
Vertex Inv Co. v. Schwabacher, 
134 P2d 891, 57 Cal.App 2d 406, 
certiorari denied 64 SCt. 60, 320 
U S 754, 88 L Ed. 449—Price v. Ma- 
son-McDuffie Co, 122 P.2d 971, 50 
Cal App 2d 320—West v. Great 
Western Power Co. of California, 
97 P.2d 1014, 36 Cal.App.2d 403— 
Turman v. Holmes, 84 P.2d 225, 29 
Cal App.'2d 19i8—^Myers v. Metropol¬ 
itan Trust Co. of California, 70 P. 
2d 992. 2<2 CalApp.2d 284—Federal 
Life Ins. Co. v Cary, 67 P.2d 129, 
20 Cal App 2d 257—Gibson v. Rath, 
66 P.2d 1219, 13 Cal App 2d 40— 
Haley v. Santa Fd Land Improve¬ 
ment Co., 42 P.2d 1078, 5 CaLApp. 
2d 416—Pourroy v Gardner, 10 P. 
2d 816,'^ 122 Cal.App. 621. 

Colo.—^Bowman v. May, 80 P.2d 327, 
102 Colo. 417. 

Idaho—^Parish v. Page, 293 P. 979, 
50 Idaho 87. 

Iowa.—^Hay v. Denver Sav. Bank, 
296 N.W. 176, 229 Iowa 634—Buh- 
man v. Oltrogge, 294 N.W. 788, 229 
Iowa 449—^Murphy v. Hahn, 223 N. 

W. 756, -208 Iowa 698. 

Ran—^McCue v. Franklin, 131 P.2d 
704, 156 Kan 1—^Bradrick v. Wood¬ 
ward, 84 P.2d 885, 148 Kan. 784— 
Dorsey v. Protection State Bank, 
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54 P 2d 952, 143 Kan. 898-^ity of 
Coffeyville v. Metcalf, 5 P.2d 807, 
134 Kan. 361—^Missimore v. Hau¬ 
ser, 285 P. 568, 130 Kan 20. 

Ky.—^Morgan v. Hughett, 192 SW.2d 
197, 301 Ky. 409—Thomas v. Fidel¬ 
ity & Casualty Co. of New York, 80 
S.W 2d 8, 258 Ky. 360—^Mussman v. 
Pepples, 49 SW.2d 592, 243 Ky 
674. 

Mo.—^Foster v. Petree, 149 S.W.2d 
851, 347 Mo. 992—^Brown v. Irving- 
Pitt Mfg. Co.. '292 S.W. 1023, 316 
Mo. 1023 

Neb.—Department of Banking v. 
Hall, 280 N.W. 844, 135 Neb. 191. 

NY—Slelcken-Schwarz v. American 
Factors, 192 NE. 307, 265 N.Y 289, 
reargument denied 193 NE. 298, 
265 N.Y 514—^Eotore Realty Co. v. 
Manufacturers Trust Co., 294 N. 
Y S. 96, 250 App Div. 314. 

N C —^Blankenship v. English, 21 S. 
E.2d 891, 222 N.C. 91—Hargett v 
Lee, 174 S.E. 493, 206 N.C 536— 
Pasauotank County v. American 
Surety Co. of New York, 160 S.E. 
176, 201 N.C. 325 

N.D—^Barnes v. Cass County, 228 N 
W 839, 59 N.D. 135. 

Okl—Smith V. Kimsey, 138 P.2d 94, 
192 Okl. 618—Powell v Kightlin- 
ger, 112 P.2d 392, 188 Okl 656-^ 
Bankers' Mortgage Co. v. Leisure, 
42 P2d 863, 172 Okl. 170—Yoder 
V. Weston, 260 P. 622, 12,2 Okl. 61. 

Tex.—^Ruebeck v. Hunt, 176 S.W.2d 
73.8, 142 Tex. 167, 160 AL.R. 775— 
Glenn v. Steele, 61 S W.2d 810, 141 
Tex. 566—Swink v. City of Dallas, 
Com App, 36 S.W.2d 223—Carver 
V. Moore, Com.App, 288 S.W. 156 
—Mathis V. Stockdick, CivApp., 
189 S.W2d 106, error refused— 
Tunnell v. Van School Dlst. No 68, 
Clv.App., 129 S.W.2d 826, error dis¬ 
missed, Judgment correct—Collins' 
% Griffith, C 1 V.APP , 125 S.W.,2d 419, 
error refused—^Logan v. Taylor, 
Civ.App, 118 SW.2d 1094—Cowden 
V. Limpia Royalties, CivApp, 109 
S.W.'2d 992, error dismissed—Trin¬ 
ity-Universal Ins. Co V. Maxwell, 
Civ.App, 101 S.W.2d 606, error dis¬ 
missed—^Fleming v Todd, Civ.App, 
42 S W.2d 123, error dismissed. 

Wash.—^Davis v Harrison, 167 P.2d 
1016, '26 Wash.2d 1—Hennod v 
Henriod, 89 P.2d 232, 198 Wash. 
619—Corliss v. Hartge, 42 P 2d 44, 
180 Wash. 685—Tjosevig v Butler, 
38 P2d 1022, 180 Wash 161. 

Wis.—^Ihlenfeld* v, Seyler, 295 N.W. 
26, 236 Wis 256. 

37 G.J. p 941 note 3. 

Doctrine of presumptive or imputed 
notice generally see the C.JS. title 
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case of actions to set aside or vacate fraudulent con- 
v^nces®3 or to reform instruments on the ground 
of fraud.^^ The failure to discover all the details 
of the fraud does not prevent the statute from run¬ 
ning.®® In other words, constructive notice of the 
fraud is generally,®® but not always,®^ sufficient to 
constitute a discovery. 

In applying the foregoing qualifications, however, 
the decisions are not harmonious.®® Where the 
statute expressly provides that limitation shall be¬ 
gin only “when by reasonable diligence” the party 
defrauded might have discovered the fraud, the 


quoted words are not to be rejected and the statute 
construed as though they were not in it.®® Some 
decisions qualify the general equitable or statutory 
rule that the statute runs only from the discovery of 
the fraud, by confining it substantially to cases of 
fraudulent concealment of the cause of action, it be¬ 
ing held that defendant’s fraud and plaintiff’s ig¬ 
norance thereof are not sufficient to postpone the 
running of the statute, but that the fraud must have 
been so concealed from plaintiff that it could not 
have been discovered by the exercise of reasonable 
diligence.! The principle enunciated by these ded- 


ITotlce fi§ 10-13, also 46 C.J. p 648 
note 10 et seq. 

Discovery not synonymous "wiith, 
knowledfife 

Cal.—^Bainbridgre v. Stoner, 106 P.2d 
428, 16 Cal.2d 423—^Mortimer v. 
Loynes, 168 P2d 481, 74 Cal.App. 
3d 160. 

Mont.—^Kerrigran v. O’Mearat 227 P. 
819, 71 Mont. 1. 

N D —^Roether v. National Union Pire 
Ins. Co. 200 N.W. 818, 51 N.D. 634. 
Discovery implies concealment of 
facts 

Mont.—Elerrlgan v. O'Meara, 227 P. 
819, 71 Mont. 1. 

Discovery contemplated is of evi¬ 
dential facts leading to a belief in 
the fraud and by wbicli existence of 
the fraud may be established.—Davi¬ 
son V. Hewitt, 106 P.2d 733, 6 Wash. 
2d 131. 

fact that third person was in pos¬ 
session of land to be exchanged was 
such notice of false representations 
as to its location as to start statute 
of limitations —Carver v. Moore, Tex, 
Com.App., 288 S.W. 156. 

93. U.S.—^McBride v. Farrington, B 
O.Or., 60 F.Supp. 92, affirmed, C.C. 
A-, 156 F2d 971—Damper v. Oslus, 
D.CFla. 38 F.Supp. 373. 

Colo.—^Bowman v. May, 80 P.2d 827, 
102 Colo. 417. 

Tex—Hoerster v. Wilke, 168 S.W.2d 
288, 138 Tex. 263—^Eckert v. Wen- 
del. 40 SW.2d 796, 120 Tex. 618, 76 
A.KR. 855. 

Utah.—Smith v. Edwards, 17 P.2d 
264, 81 Utah 244. 

27 C.J. p 762 notes 59, 63, 64. 

Time of accrual of cause of action to 
vacate fraudulent conveyance gen¬ 
erally see supra S 184 d. 

94. Ky.—^McCoy v. Arena, 174 S.W. 
2d 726, 296 Ky. 403—^Mullins v 
Jennings' Guardian, 115 S.W.2d 340, 
273 Ky. 68. 

N.C.—Moore v. Fidelity & Casualty 
Co. of New Torli; 177 S.E. 406, 307 
N.C 438. 

Tex.—^Bell v. Esterak, Clv.App., 150 
S.W.2d 301. 

53 C.J. p 1002 note 41. 

95. U.S.—^Talmadge v. U. S. Ship¬ 


ping Board, Emergency Fleet Cor¬ 
poration, C.CA.N-T., 54 F-2d 240— 
Sheehan v. Municipal Light & Pow¬ 
er Co., D.C.N.T., 64 F.Supp. 169, 
affirmed, C-UA-, 161 F.2d 66— 
Shultz V. Manufacturers & Trad¬ 
ers Trust Co., DCJSr.T., 40 F.Supp. 
676, affirmed, aC.A., 128 F.2d 889, 
certiorari demed 63 S.Ct. 79, 317 U. 
S. 674. 87 L.Ed. 641. rehearing de¬ 
nied 63 S.Ct. 204, 317 U.S. 710, 87 
D.Ed. 565. 

N.T.—Sielcken-Schwarz v. American 
Factors. 192 NB. 307, 265 N.T. 239. 
reargument denied 193 N.E. 298, 
265 N.T. 614—Carmody v. Royal 
Development Co., 16 N.T.S.2d 969, 
258 App.Div. 1032, followed in Ber- 
gey V. Royal Development Co., 16 
N.T S 2d 970, !258 App.Div. 1032— 
Marano v. DoCarro. 62 N.T.S.2d 
121, affirmed Marano v. Rocco Do 
Cairo, 63 N.T.S.2d 829, 270 App. 
Div. 999. 

New eatue of aotioiL does not ac¬ 
crue each time plaintiff discovers, 
new elements of fraud in transaction 
or new evidence to prove such fraud. 
—Slelcken-Schwarz v. American Fac¬ 
tors, 192 NB. 307, 265 N.T. 239, re- 
argument denied 193 N.B. 298, 265 N. 
T. 514. 

96. CaX—^Bainbridge v. Stoner, 106 
P.2d 428, 16 Cal.2d 423—Shapiro v. 
Equitable Life Assur. Soc. of U. 
S.. 172 P2d 725, 76 CalApp.2d 75. 

ttati —^M eade v. Brosius, 147 P.2d 716, 
168 Kan. 418—^Travis v. Glick, 91 P. 
2d 41, 150 Kan 132, adhered to 96 
P.2d 624, 160 Kan, 718—Bluff City 
V. Western Dight & Power Corpo¬ 
ration, 19 P.2d 478, 137 Kan. 169. 
Tex—Carver v. Moore, Com.App., 288 
SW. 156. 

37 C.J. p 941 note 4. 

97. N.D.—^Moore v. Palmer, 174 N.W. 
93, 43 N.D. 99. 106. 

37 aj. p 941 note 6. 

Actual notice of facts 

Actual notice of the “facts consti¬ 
tuting the fraud" is reauired to set 
the statute in motion; constructive 
notice of such facts does not amount 
to discovery.—Schoedel v State Bank 
of Newburg, 13 N.W 2d 534, 245 Wis. 

191 


74. 162 A.D.R. 469—37 C.J. p 941 note 
6 Cb]. 

9& Pa.—Dalzell v. Dewis, 97 A. 407, 
252 Pa. 283, 287. 

37 C.J. p 941 note 6. 

99. Pa.—Maul V. Rider, 59 Pa, 167. 

37 C.J. p 941 note 7. 

1. U.S.—^Palk V. Devine, D.C.Mass., 
66 F.Supp. 700—Christiansen v. 
Christiansen, D.C.Tex., 62 F.Supp. 
841, reversed on other grounds, C. 
aA,, 159 F.2d 366. 

BL—^Bucko V. Bucko, 53 N.E.2d 249, 
321 Ill.App. 632—^Riordan v. Mc¬ 
Intosh. 48 N.E2d 800. 319 llLApp. 
248. 

Iowa,—^McGrath v. Dougherty, 275 N. 
W. 466, 224 Iowa 216—Smith v. 
Middle States Utilities Co. of Del¬ 
aware, 276 N.W. 168, 224 Iowa 161. 
Mass.—^Moseley v. Briggs Realty Co, 
69 NE2d 7—Connelly v. Bartlett, 
190 N.E. 799, 2(86 Mass 311. 

Mo.—Womack v. Callaway County, 
159 S.W 2d 630—Siler v. Kessinger, 
App, 149 S.W.2d 890—Obermeyer 
v. Kirshner, 38 S.W.2d 510, 226 Mo. 
App. 734. 

37 C J. p 941 note 8. 

Continuation of deception see infra 
5 192. 

Fraudulent concealment of cause of 
action generally see infra §S 306, 
207. 

Acts past of, or subseauent to, oanso 
of Botion 

(1) Fraudulent concealment may 
consist of fraud connected with or 
constituting a cause of action, or it 
may consist of subsequent acts de¬ 
signed to conceal the cause of action 
originating without fraud.—Kimball 
V. Pacific Gas & Electric Co , 30 F.2d 
39, 220 Cal. 203—37 CJ. P 978 note 
66 . 

(2) Concealment of a cause of ac¬ 
tion as contemplated by the rule 
suspending for that reason the op¬ 
eration of the statute of limitations 
is considered as. distinct from the 
fraud In the cause of action itself, 
fraud as the ground of relief, from 
the discovery of which the stat¬ 
ute begins to run.—Skrodzki v. Sher¬ 
man State Bank, 181 N.E.> 825, 848 
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•sions is that, unless there is some relation of trust 
or confidence between the parties which imposes on 
defendant the duty of making a full disclosure of 
the facts, there must be some active affirmative con¬ 
cealment of the fraud, something said or done to 
continue the deception or to prevent inquiry and lull 
plaintiff into a sense of security, in order to post¬ 
pone the running of the statute, and that the mere 
silence or passiveness of defendant after the com¬ 
pletion of the fraud is not sufficient and thus in 
the absence of such circumstances the statute runs 
from the time the fraud is committed,3 at least if 
the fraud is an open one.^ In cases involving de¬ 
ficiency in the represented area of land sold, the rule 
requiring diligence to discover the fraud has been 
carried to the extent of imposing on the purchaser 
the duty to make a survey within a reasonable time 
after the sale,® although it has been held otherwise 
where the vendor falsely represented that the land 
had been surveyed and was found to be of the stat¬ 
ed area,® or where there was a relation of trust and 
confidence between the parties,^ and moreover that 
there is no duty to make such survey in order to 
discover falsity of representations as to acreage.® 
On the other hand, it has been expressly held in 


some cases that the equitable rule applies although 
there are no special circumstances or efforts on the 
part of the person committing the fraud to conceal 
it from the knowledge of the party defrauded, and 
that if the person defrauded is actually kept in ig¬ 
norance of the fraud this “concealment” need not be 
accomplished by any other fraud than that which 
constitutes the cause of action.® Thus it has been 
held that a secret fraud is the same thing as a con¬ 
cealed fraud and that either one is tlie equivalent 
of a concedlment of the cause of action.^® How¬ 
ever, it is clear that the fraud must either have been 
concealed from plaintiff or must have been “of such 
a character as necessarily implied concealment, 
although it has been held that, where plaintiff plain¬ 
ly has no understanding of business affairs and has 
been lulled into a sense of security by the perpetra¬ 
tion of a fraud by defendant, he is not negligent in 
failing to make diligent inquiry.^® 

Even conceding that imbecility resulting from an 
injury may be a sufficient excuse for not discover¬ 
ing the fraud, it can operate as such an excuse only 
dunng the time of its continuance, and plaintiff 
must act as soon as the imbecility ceases.^® In 
some jurisdictions where very strict requirements 


Ill. 403—^Villaffe of Dolton v. Harms, 
63 N.B.2d 786, 327 Ill.App 107—37 0. 
J p 978 note 67. 

(3) Although a fraud may give the 
right to an action it will not for 
that reason, in the absence of a 
trust relation, or some subsequent 
active concealment, constitute a 
fraudulent concealment of that cause 
of action.—Jackson v. Jackson, 47 N. 
D. 963, 149 Ind. 23.8—37 C.J. p 978 
note 70t. 

(4) However, the fraudulent con¬ 
cealment may refer to a subsequent 
concealment of the original cause of 
action itself founded on fraud. 

Miss.—^Lundy v. Hazlett, 112 So. 691, 

147 Miss. 808 

Tex.—A1 Parker Securities Co. v. 

Owen, Com.App, 1 S.W.2d i271. 

87 C.J. P 979 note 71. 

(6) If the effect of the fraud which 
constitutes the actionable wrong or 
because of which relief is sought at 
the same time operates to conceal the 
fact of the existence of the wrong or 
cause of action and to prevent its 
discovery, the concealment is contin¬ 
uing and therefore operates as such 
after the cause of action accrues.— 
Jackson v. Jackson, 47 N.D. 908, 149 
Ind. <238—87 C.J. p 979 note 74. 

(6) The mere reaffirmation of 
fraudulent representations which 
gave the right of action, especially 
when by one who is under no fidu¬ 
ciary duty and to one who has al¬ 
ready received full information tc 


the contrary, scarcely can be called 
such a fraudulent concealment as 
will Justify inaction by one who has 
a right of action for the original 
wrong. 

U.S—Peak v. Marion Steam Shovel 
•Co , C aA.Or. 84 P 2d 670, 107 A 
LR. 588, certiorari denied 57 S Ct. 
231, 299 U S. 604, 81 L Pd 446. 
Mass.—Connelly v Bartlett, 190 N.E 
799, 286 Mass 311. 

Neb.—Burchmore v. H. M. Byllesby 
& Co, 1 N.W 2d 327, 140 Neb. 608 
Tex—^Phillips v Baker, CivApp., 114 
S W 2d 421, error refused. 

37 C.J. p 980 note 75. 

S. U.S.—^Palk V. Levine, D C.Mass., 
66 P.Supp 700—Overfleld v Penn- 
road Corporation, DC Pa, 42 F. 
Supp. 686, opinion supplemented 48 
P.Supp. 1008, affirmed, CCA., 146 
F 2d 889. 

Mass.—Connelly v Bartlett, 190 N.B3 
799, 286 Mass 811. 

Mo.—^Foster v. Petree, 141 S W 2d 
181, 286 MoApp. 414, transferred, 
see 149 S.W,2d 861, 347 Mo. 992 
Pa.—^In re Hamilton's Estate, Orph., 
60 Montg.Co. 71, affirmed 41 A 2d 
567, 351 Pa. 419. 

87 CJ p 942. note 9, p 978 note 64. 

3. Mo.—Poster v. Petree, 141 SW. 
2d 131, <235 MoApp. 414, transfer¬ 
red, see 149 S.W.2d 861, 847 Mo. 
992. 

WVa.—^Plant v. Humphries, 66 S.B. 

94, 66 W.Va. 88, 26 LH.A.,N.S., 668. 
I 37 C.J. p 942 note 10. 
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4. Mo—Bent V, Priest. 86 Mo. 476. 

37 C J. p 942 note 11. 

5. Tex—Bass v. James, 18 S.W. 836, 
83 Tex 110. 

37 C J. p 942 note 13. 

6. Tex.—Stone v. Burns, Clv.App., 
200 S.W. 1121—Smalley v. Vogt, 
Civ.App., 166 S.W. 1 

7. Ga—^Kirkley v. Sharp, i25 SE 
562, 98 Ga 484. 

Existence of confidential relations 
generally see Infra § 194. 

8. Wash—^Backham v. Koch, 216 P. 
836, 125 Wash. 451. 

9. U S.—Schram v. Dederick, D C. 
Mich., 44 P.Supp 366—Sale v 
World Oil Co., DCTox, 6 FSupp 
321, affirmed, CC.A. Humble Oil 
& Refining Co v Campbell, 69 P 
2d 667, certiorari domed 64 SCt 
860, ,292 U.S. 648, 78 L.Ed. 1498. 

37 CJ. p 942 note 17, p 979 note 74 
Ce]. 

la U.S—Martin v. Smith, CC.Mo., 
16 F Cas.No.9,164. 1 Dill. SC. 

87 C.J. p 942 notes 17, 18. 

U, US—Norris v. Haggin, Cal, 10 
S.Ct 942, 136 U.S 386, 84 L Ed. 424 

37 C.J p 942 note 19. 

IS. Neb.—Carson v. Greeley, 187 N. 
W. 47, 107 Neb. 609. 

87 C.J. p 942 note 20. 

13. U S.—^Norris v. Haggin. C C Cal., 
28 F 276, affirmed 10 SCt 942, 136 
U S. 386, 34 L.Ed. 424. 
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of diligence are imposed on the defrauded person, 
his nonresidence and continued absence from the 
state do not excuse him from the exercise of dili¬ 
gence to discover the fraud nor does the fact 
that he put confidence in defendant and relied on his 
veracity and integrity dispense with the necessity of 
exercising reasonable diligence if after the con¬ 
summation of the fraud defendant did or said noth¬ 
ing to mislead him,i6 Plaintiffs inability to discov¬ 
er the whereabouts of defendant and of property 
which the latter has fraudulently taJcen does not 
amount to an inability to discover the fraud so as 
to postpone the running of the statute, although de¬ 
fendant has absconded from the state.^^ 

The substance of a number of well reasoned deci¬ 
sions is that the questions whether it is incumbent 
on the defrauded person to use diligence to discover 
the fraud, and whether he has used due diligence to 
that end, are to be determined by the relative cir¬ 
cumstances and conditions of the parties and the 
peculiar facts of each case rather than by any arbi¬ 
trary rules and it has been said that it is impos¬ 
sible to lay down any general rule as to the amount 


of evidence or number or nature of evidential facts 
which must be discovered before the statute will be¬ 
gin to run.i8 

The courts wiU not lightly seize on some small 
circumstance to deny relief to a party plainly shown 
to have been actually defrauded against those who 
defrauded him, on the ground that he did not dis¬ 
cover the fact that he had been cheated as soon 
as he might have done; it is only where the party 
defrauded should plainly have discovered the fraud 
except for his inexcusable inattention that he will 
be charged with a discovery in advance of actual 
knowledge on the subject^* 

General public information of a claim of fraud 
has been declared sufiicient to impute knowledge 
thereof.20 

Facts appearing on hooks of corporation. A 
stockholder, having the right to examine the books 
of the corporation whenever he deems it necessary 
to gain information, as considered in Corporations 
§§ SOI-SIO, may be derelict if he does not avail 
himself of that right in order to discover a suspect¬ 
ed fraud.^^ Officers and directors of a corporation 


14. n.S.—Teall v. Slaven, C.CCal., 
40 F 774, affirmed 15 S.Ct. 768, 158 

U. S. 172. 89 L.£]d. 938. 

87 C.J. p 943 note 23. 

Absence and nonresidence as post- 
ponlnsr the runnlnsr of the statute 
see Infra 89 208-212. 

15. Cal.—Simpson v.. Balzlel, 67 P. 
10>80, 135 Cal 699. 

37 C.J. p 943 note 24. 

Existence of confidential relations see 
Infra 5 104. 

16. Kan.—^Myers v. Center, 27 F. 
978. 47 Kan. 324. 

Tex.—Corpus Juris auoted In Collins 

V. Griffith, Oiv.App., 125 S.W.2d 419, 
426, error refused. 

17. Cal.—Stevens v. Sacramento 
Suburban Fruit Lands Co.. 292 P. 
699. 109 CalApp. 120. 

N’.T.—De Toungr v. Coady. 64 N.T.S. 
2d 527, affirmed 65 N.T.S.2d 567, 
271 App.Div. 785. 

Tex.—^Ruebeck v. Hunt, 176 S.W2d 
738, 142 Tex. 167, 150 AL.R. 775— 
Hines V. Wilson, Clv.App. 197 S. 

W. 2d 840—Trinity-Universal Ins. 
Co. V. Maxwell. ClvApp.. 101 S.W. 
2d 606. error dismissed—^Ray v. 
Barnn^rton. Civ.App., 297 S.W. 781. 

87 C J. p 943 note 26. 
drcumstaaoes considered 
Where corporation contended that 
action was not barred by three-year 
limitations because alleged fraud 
was not discovered until less than 
three years before action was In¬ 
stituted, In considering question 
whether there was lack of diligence 
on part of corporation In failing to 

64C.J.S.-13 


discover facts hefore deceased’s 
death, it was immaterial whether all 
stockholders, or less than aU. were 
originally elected directors.—Vertex 
Inv. Co. V Schwabacher. 134 P.3d 
891, 57 CalApp.2d 406. certiorari de¬ 
nied 64 S.Ct. 60, 820 U.S. 754, 88 L* 
Ed. 449. 

Sufficient dUlgenoe shown 
U.S.—Schillner v. EC. Vaughan Clarke 
& Co„ C.C.A N.T., 134 F.2d 875. 
Ala.—Williams v. Bedenbaugh, 110 
So. 286, 215 Ala. 200. 

Cal—Hobart v. Hobart Estate Co, 
159 P2d 958, 26 Cal.2d 412->Allen 
V. California Mut. Building & Loan 
Ass’n, 139 P.2d 821, 22 Cal.2d 474 
—Seeger v. Odell, 115 P.2d 977, 18 
Cal.2d 409, 136 A.L.R. 1291—An¬ 
derson V. Thacher, 172 P2d 533, 
76 Cal.App.2d 50—Stevens v. Sacra¬ 
mento Suburban Fruit Lands Co., 
292 P. 699, 109 CalApp. 120. 

Iowa—^Pullan v. Struthers, 207 N.W, 
235, 201 Iowa 1179. 

Ky.—Kentucky Title Trust Co. v. 

WeU, 136 S.W.2d 1097, 281 Ky. 763. 
Tex.—Smith v. Lightfoot, Clv.App, 
143 SW.2d 151—Chacon v. Vela, 
Civ.App.. 22 S.W.2d 983, error dis¬ 
missed—White V. Carlton, Civ.App, 
277 S.W. 701—Chicago, R. L & G. 
Ry. Co. V. Duncan, Civ.App., 678 
S.W. 908. 

Wash.—^Pratt v. Thompson, 233 P. 

637, 133 Wash. 218. 

37 C.J. p 943 note 26 [c]. 

Casual opinion of attorney that 
stock was worthless did not amount 
to knowledge or notice of fklslty of 
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directors’ representations on sale 
thereof.—Williams v. Blddlesperger, 
114 So. 796, 217 Ala. 62. 

18. Neb.—^Parker v. Kuhn. 82 N.W. 
74. 21 Neb. 413, 59 Am.It. 638. 

37 C.J. p 943 note 27. 

19. Cal.—^Rutherford v. Rideout 
Bank, 80 P.2d 978, 11 Cal.2d 479.117 
A.L.R. 888—Victor Oil Co. v. Drum, 
193 P. 243, 164 Cal. 226—Anderson 
V. Thacher, 172 P.2d 588, 76 Cal. 
App.2d 50—Twining v. Thomp¬ 
son, 156 P.2d 29. 68 Cal.App2d 104 
—John Hancock MuL Life Ins. Co. 
V. Markowitz, 144 P.2d 899, 62 Cal. 
App.2d 388—^Laraway v. First Nat. 
Bank of La Verne, 104 F.2d 95, 89 
Cal.App.2d 718—Adams v Harri¬ 
son, 93 P.2d 237, 84 CalApp.2d 
288—^Perkins v. Farmers & 'Mi&t- 
chants Sav. Bank of Santa Ana, 
55 P.2d 524, 12 Cal.App.2d 495— 
Simmons v. Briggs, 231 P. 604, 69 
CalApp. 447. 

SO. Ky.—Stone v. Winn, 176 S.W. 
933, 165 Ky. 9. 

21. Cal.—^Nighbert v. First Nat. 
Bank, 79 P.2d 1105, 26 CalApp.2d 
624. 

Iowa—^In re Cass’ Estate, 291 N.W. 
855. 228 Iowa 957. 

N.T.—^Burkan v. Ex-Lax, Inc., 6 N.T. 

S.2d 740, 168 Misc. 735. 

Utah.—Gibson v. Jensen, 158 P. 426, 
48 Utah 244. 

Wash.—^Davis v. Hhrrison. 167 P.2d 
1015, 25 Wash.2d 1. 

Where stockholder not pnd^r du^ 

(1) One who was induced to pur¬ 
chase stock by fraudulent represen- 
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may be charged with notice of a fraud perpetrated 
by another officer and director where the facts 
showing the fraud appear on the corporate books.22 

b. Where Facts Appear of Eecord 

A defrauded person ordinarily la charged with no¬ 
tice of the fraud where the facts constituting or show¬ 
ing the fraud appear from the public records. 

In conformity with the rule requiring the de¬ 
frauded party to exercise diligence in discovenng 
the fraud, it is generally held that, where the facts 
constituting or showing the fraud appear from the 
public records required by law to be kept and open 
to his inspection, his ignorance of the fraud will not 
postpone the operation of the statute and that limi¬ 
tations will run from the time the record was 
made.28 Record of a deed is within the rule just 
stated^^ where the facts constituting the fraud ap¬ 
pear on the face of the recorded deed, 25 unless by 
construction of the statute in the particular juris¬ 
diction actual notice is required ;25 and as to a non¬ 
resident plaintiff it has been held, on the one hand, 
that the record of a deed which would show the 


fraud is not such notice as to amount to a "con¬ 
structive discovery” which will set the statute in 
motion,27 while, on the other hand, it has been held 
that the deed does constitute such notice, the theory 
being that it is notice to the world.28 

The record of a conveyance is notice only to those 
who are bound to search for it,29 and in this behalf 
it has been said that the recording of a deed or oth¬ 
er instrument is constructive notice only to those 
acquiring interests subsequent to the execution 
thereof and the recording of a deed which 
fraudulently included more land than was intended 
to be conveyed is not notice to the grantor of the 
fraud.2l The recording of a deed in whieh the 
grantor intended to name one grantee but which 
fraudulently included the name of an additional 
grantee is not constructive notice to the grantor 
of the fraud.22 When a relation of trust or con¬ 
fidence exists, making it the duty of the defrauder 
in the trust capacity to disclose the true state of 
facts, the defrauded person is not charged with 
constructive discovery of the fraud because the 


tatlons had no duty by reason of his 
status as stockholder to inspect 
books of corporation, so as to be 
precluded, by reason of his failure 
to do so, from znalntaimngr action for 
damages after expiration of three 
years from time that tra,Md was com¬ 
mitted but within three years of al¬ 
leged discovery thereof, in absence 
of facts which would have caused 
him to make such inquiry.—West v. 
Great Western Power Co. of Cali¬ 
fornia, 97 P2d 1014, 86 Cal.App2d 
403. 

( 2 ) Necessity for knowledge of 
facts to excite inquiry see infra 9 
191. 

22m U S.—^Farmer v. Standeven, C.C. 
A.Okl„ 93 F.2d 969. 

23. U.S.—^Babcock v. Tam, C.C.A. 
Arlz., 156 F.2d 116—XJ. S v Chris¬ 
topher, O C.A.C 0 I 0 ., 71 P 2d 764, re¬ 
hearing denied 72 P.2d 376—^Little 
V. Haas, D.C.Ga, 68 F.Supp 645. 
Cal—Gibson v Hath, >55 P 2d 1219, 
13 Cal App.2d 40 

Ill—Cook V. Ramsay, '64 N.F.2d 624, 
322 111.APP. 671. 

Kan.—Henne v. Wood, 113 P.2d 98, 
163 Kan 673—^Malone v. Young, 81 
P2d 23, 148 Kan. .250—Smith v. 
Hector, 10 P.2d 1077, 136 Kan 326 
—In re McFarland's Hstate, 236 P. 
832, 118 Kan 534 

Ky—Hollifleld v. Blackburn, 170 S 
W 2d 910, 294 Ky. 74—<Jounty Debt 
Commission v Morgan County, 130 
S.W.2d 779, 279 Ky. 476—Jennings 
V. Fain, 10 S.W.2d 1101, 226 Ky 
290—Corpus Juris quoted In Flk- 
horn Coal Corporation y. Hite, 9 
SW.2d 1083, 1085, 225 Ky. 735 


Mich —Thatcher v. Detroit Trust Co, 
,286 N.W. 2, 288 Mich. 410, 122 A.L 
R. 28d—Heap v. Heap, 242 N.W 
252, 253 Mich 250 

Miss.—^Rimmer v. Austin, 4 So 2d 
224, 191 Miss. 664. 

Mo.—Corpus Juris cited In Briece v. 

Bosso, App., 158 S.W.2d 463, 468. 
N.T—Sielcken-Schwarz v. American 
Factors, 192 N.E 307, 26i5 N.T. '239, 
reargument denied 198 N.E 298, 
266 N.T, 514—^Burkan v. Ex-Lax, 
Inc., 6 N.T.S.3d 740, 168 Misc. 735 
ND.—^Barnes v. Cass County, 228 N. 

W. 839, 59 N.D. 136. 

Okl —Caraway v. Overholser, 77 P.-2d 
688 , 182 Okl 357—McElhany v 
Langston, 232 P. 439, 106 Okl. 209, 
followed m 232 P. 442, 105 Okl 
221 . 

S.C.—^Lyerly v. Teadon, 190 S.B. 787, 
183 S.C. 266. 

Tex.—Corpus Juris cited in Sherman 
V. Slpper, 152 S.W.2d 319, 322, 137 
Tex. 86 , 137 A.L.R. 263. 

Wash —Sanders v. Sheets, 262 P. 

531, 142 Wash. 15'5. 

87 C.J. p 943 note 33. 

24^ Kan—Simmons v. Clark, 99 P.2d 
739, 161 Kan. 431—Keys v. Steele, 
57 P,2d 28, 143 Kan 826—Smith v. 
Rector, 10 P.2d 1077, 135 Kan 326 
—^Pinkerton v. Pinkerton, 251 P. 
416, 122 Kan. 131. 

Okl—^McElhany v. Langston, 232 P. 
439, 105 Okl. 209, followed In 232 
P. 442, 105 Okl 221. 

37 C J. p 944 note 34. 

Where there are fraudulent mis¬ 
representations or concealments con¬ 
cerning record title to property, espe¬ 
cially as between persons in a con- 

194 


fldential relationship, the rule that 
recording of deed imparts construc¬ 
tive notice of title to creditors and 
other adversary claimants and starts 
running of statute of limitations 
does not apply.—Clubine v. Frazer, 
139 S.W.2d 629, 346 Mo 1. 

25. Iowa—Bristow v. Lange, 266 N. 
W. 808, 221 Iowa 904. 

Ky.—^Elkhorn Coal Corporation v. 

Hite, 9 S.W 2d 1083, 225 Ky. 736. 

37 C.J p 944 note 36. 

26. Minn —^Berkey v. Judd, 22 Minn. 
287. 

al7- Neb—Coulson v. Galtsman, 96 
N.W. 349, 1 Neb., Unoff.. 602. 

28. Iowa—^Bristow v. Lange, 266 N 
W. 808, 221 Iowa 904 

87 C J p 944 note 38. 

29. Pa—D 61 T V. Leippe, 132 A. 806, 
286 Pa 17—^Davis v Monroe, 41 
A. 44. 187 Pa 212, 67 Am.S R 681 

Tex.—Kuykendall v Taylor, Civ App, 
89 S.W.2d 297. 

37 C.J. p 944 note 39. 

30. Tex—Stroud v. Pechacek, Civ. 
App., 120 SW.2d 620—Costley v 
Gracy, Clv.App, 62 SW.2d 920. 

37 C.J. p 944 note 40. 

31. Kan.—Corpus Juris cited In 
Gates V Kansas Farmers Union 
Royalty Co, 111 P2d 109«, 1103, 
168 Kan 469 

Okl.—Stocklassa v Kinnamon, 269 
P. 1080, 132 Okl 139. 

87 C.J. p 944 note 41. 

32. Kan.—Gales v Kansas Farmers 
Union Royalty Co., Ill P.2d 1098, 
153 Kan. 459. 
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facts are a matter of public record,®® at least where 
nothing occurs to indicate the necessity for investi¬ 
gation,®^ 

The record of a deed or other instrument does 
not impart notice of matters wholly outside the 
deed, such as fraud not evident on its face.®® So 
the rule making the record a “constructive discov¬ 
ery” has been limited in a number of decisions to 
cases where, in addition to the public record, there 
are facts and circumstances sufficient to put the de¬ 
frauded person on inquiry which, if pursued, would 
lead to the discovery of the fraud, the existence of 
the record alone being held insufficient®® This lim¬ 
itation of the rule is especially applicable where 
there is a relation of trust and confidence between 
the parties, as where the person committing the 
fraud is the tenant, agent, attorney, or trustee of the 
person defrauded.®^ 

If a person is prevented by fraud from availing 


himself of the benefit of the record, or is led by such 
means to forego an investigation of the record, no 
one participating in the fraud can insist on the en¬ 
forcement of the duty to do so.®® 

Fraudulent conveyances. In some jurisdictions a 
fraudulent conveyance of real estate is conclusive¬ 
ly presumed to be discovered when the fraudulent 
conveyance is filed for record.®® In other jurisdic¬ 
tions it has been held that mere constructive notice 
of the conveyance or transfer by reason of its being 
filed for record is not notice of the facts constitut¬ 
ing the fraud,^® although, even where this view ob¬ 
tains, it has been held that when the filing for rec¬ 
ord is accompanied by circumstances sufficient to 
put a person of ordinary intelligence and prudence 
on inquiry, which, if pursued, would lead to a dis¬ 
covery of the fraud, the statute begins to run from 
the recording of the deed.'*! In still other jurisdic¬ 
tions the rule is not in accord with either doctrine 
herein set forth.*® 


33. Mo.—Brlecft v. Bosso, App.. 158 
S.W.2d 463. 

Okl.—-Kauffman v. McLaughlin, 114 
P.2d 929, 189 Okl. 194—Clover v, 
Neely, 243 P. 758. 116 Okl. 155. 

37 O.J. p 945 note 44 [b]. 

Existence of confidential relations 
generally see infra S 194. 

Agent’s fraud. 

Constructive notice by recordation 
of deed Is insufficient notice of 
agent's fraud, since principal may re¬ 
ly on agent’s faithfulness until he 
receives actual notice to contrary.-— 
Hoge V. Kentucky River Coal Corpo¬ 
ration, 287 S.W. '226, 216 Ky. 61. 
Fraudulent alteration of record 
Plaintiff, who stood in confidential 
relationship to defendant, was not 
charged with knowledge of defend¬ 
ant's fraudulent alteration of record 
by filing release of deed of trust pro¬ 
cured by defendant's fraud, so as to 
set limitations running.—Steffen v. 
Stahl, Mo.App., <273 S.W. 118. 

84. Mich.—Keap v. Heap, 243 N.W. 
262, 268 Mich. 260. 

35. Ark.—^Edwards v. Swilley, 118 
S.W.2d 584, 196 Ark. 633. 

N.a—Stancill v. Norville. 166 S.B 
319, 203 N.C. 467. 

Tex.—J. S. Curtiss & Co. v. ‘White, 
Clv.App., 90 S.W 2d 1095, error dis¬ 
missed by agreement. 

37 C.J. p 944 note 42. 

33. TJ.S.—First Presbyterian Church 
of Santa Barbara v. Babbitt, C.CAl. 
Cal., 118 r.2d 732. 

Neb.—Jones v. Danforth, 99 N.W. 

495, 71 Neb. 722. 

37 C.J. p 944 note 43. 


purchaser to admuustrator did not 
charge devisees with notice of ad¬ 
ministrator's fraud m procuring sale. 
—Giehrach v. Rupp, 164 A. 465, 112 
N,J.Ea. 296. 

37. Kbxl —Hutto V Knowlton, 108 P. 
825, 82 Kan. 445. 

37 C J. p 945 note 44. 

38. Kan —Causemaker v. Do Roo, 
113 P.2d 85,163 Kan. 648. 

37 C.J. p 945 note 46. 

39. Iowa—Olson v. Larson, 8 N.W 
2d 697, 233 Iowa 1032—Somers v. 
Spaulding, 294 NW. 610, 229 Iowa 
432, 133 ALR. 1300—^Bristow v. 
Lange, 266 N.W. 808, 221 Iowa 904. 

27 C.J. p 762 note 68. 

Defective acknowledgment 

(1) Attack on recorded preferen¬ 
tial mortgage may be commenced at 
any time If mortgage was not prop¬ 
erly acknowledged —State Bank of 
Steams v. Stephens, 97 S.W.*2d 653, 
265 Ky. 61>5. 

(2) Acknowledgment by grantee 
serving as mere conduit to transfer 
title in deed from husband to wife 
was not defective, so as to prevent 
recorded deed from serving as con¬ 
structive notice of execution of deed 
to husband's creditors.—^U. S. Fidel¬ 
ity & Guaranty Co. v. Shoul, 167 A 
717, 161 Md. 425. 

40. Cal.—-Nevada Irr. Dist. v. Jones, 
158 P.2d 973, 69 Cal App .2d 262. 

Ohio.—Stivens v. Summers, 67 N.E 
884, 68 Ohio St. 421. 

Utah.—Smith v. Edwards, 17 P.2d 
264, 81 Utah 244. 

27 C.J. p 763 note 69. 

Becordlag as mere dzoumstaaiee 
Registration of fraudulent convey¬ 
ance at certain date is merely one 
circumstance bearing on creditor's 
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actual or presumed knowledge of 
fraudulent character of conveyance. 
—^Eckert v. Wendel, 40 SW.2d 796, 
120 Tex 618, 76 A.L.R. 866—Hoerster 
V. Wilke, Clv.App., 140 S.W.2d 962, 
affirmed 158 S.W.2d 288, 138 Tex 263 
—^Horsley v. Phillips, Tex Civ.App., 
126 S.W.2d 703—J. R. Watkins Co. 
V. Gibbs, Tex,ClvJLpp., 66 S.W.2d 365, 
BacordJng la saother county 

Recording of deed in a county oth¬ 
er t h a n plaintiff's residence is not 
sufficient to charge plaintiff with 
knowledge that sale had been made 
for purpose of defrauding creditors. 
—Horsley v. Phillips, TexClv.App., 
126 SW-2d 703. 

4L Neb.-^ones v. Danforth, 99 N. 

W. 495, 71 Neb. 722. 

27 C.J. p 763 note 70. 

48. Va.—^Vashon v. Barrett, 88 SJS. 

200, 99 Va. 344. 

27 C.J. p 763 note 71. 

Xa Kansas 

(1) Recording of oonvei’anee 
which Is regular on its face, although 
given for purpose of defrauding cred¬ 
itors, ordinarily constitutes construc¬ 
tive notice of its execution and con¬ 
tents, but not of fraudulent purpose 
of transfer.—Causemaker v. De Roo, 
113 P.2d 85. 153 Kan. 648—27 C.J. 
p 763 note 71 [a3. 

(2) Where very making of trans¬ 
fer and terms of instrument are of 
essence of cause of action for fra.ud, 
or are otherwise of sucfii character 
as to put person of ordinary pru¬ 
dence on inquiry concerning presence 
of fraud, recording of instrument Inor 
parts notice of fraudulent Intent In 
addition to notice of the execution 
and contents of Instrument,—Cause- 
maker v. De Roo, supra—KittOl v. 


Fraud in procuximg sale 
Record of deeds from admlnlstra^ 
tor to supposed purchaser end from 
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§ 190. —— Imputed or Vicarious Notice of 
Fraud 

Knowledge of the fraud which will set the statute 
of limitations in motion may be Imputed to the de¬ 
frauded person. 

Knowledge of the fraud so as to start the run¬ 
ning of the statute of limitations may be imputed to 
the defrauded person.^® Generally an agent's 
knowledge of a fraud in a transaction within the 
scope of his employment is knowledge of his prin¬ 
cipal,^^ but notice to an independent contractor does 
not bind the principal.^^ The knowledge of an 
agent of a fraud committed by himself against his 
principal cannot be imputed to the principal as a 
“discovery” which will set the statute in motion in 
favor of the agent or his guilty associates.^® 

Notice to stockholders that their corporation has 
been defrauded by persons controlling it, for a pe¬ 
riod sufficient to bar action by them, does not bar 
an action by another stockholder who acts promptly 
on learning of the fraud.^^ Notice to all the stock¬ 
holders of a matter intimately affecting their rights 
may constitute notice to the corporation.^® The 
knowledge or lack of knowledge of an individual 
stockholder, not connected with the corporation oth¬ 
er than as a stockholder, is immaterial in consider¬ 
ing the statute of limitations as a bar to a claim 
of the corporation, and it is only the knowledge of 
those connected with the corporation which is im¬ 


puted to the corporation, so that, where those whose 
knowledge ordinarily is imputed to the corporation 
are the wrongdoers and they are in control of the 
corporation, limitations may be suspended until that 
situation is changed.^® 

Notice to attorney. The general rule that notice 
to an attorney is notice to his client has been applied 
to charge the client with notice of the fraud so as to 
fix a point from which the statute shall run.®® 
However, service of process in a suit to set aside a 
fraudulent transaction, on an attorney who is not 
authorized to accept service, has been held not to 
constitute notice to the client.®^ 

Notice to receiver. Whatever knowledge the re¬ 
ceiver of a corporation derived, or had an oppor¬ 
tunity to learn, from an inspection of the books and 
accounts of the corporation is imputable to its 
creditors,®® but knowledge of the receiver of a cor¬ 
poration will not be imputed to the stockholders.®® 

Officers of corporations. Where the control of a 
corporation lies in a board of directors, the mem¬ 
bers of which are personally concerned in the fraud 
of which complaint is made and where it would 
follow that no action could or would be instituted 
by the corporation for redress of its wrongs, an ac¬ 
tion by a stockholder of the corporation will not be 
barred by reason of the lapse of time provided by 
the statute,®® although the minutes of l^e corpora- 


Smith, IS P.2d 538, 136 Kan. 622— 
Pinkerton v. Pinkerton, <251 P. 416, 
122 Kan. 131. 

(8) Wkere debtors' note was more 
than ten years past due when they 
executed a quitclaim deed showlngr 
on Its face that grantee was their son 
and that consideration waa nominal, 
•creditor, who alleged that he extend¬ 
ed credit in particular reliance on 
debtors' ownership of land conveyed, 
was charged with constructive no¬ 
tice of execution and contents of 
deed as of date when It was record¬ 
ed, and, where creditor waited about 
two years and ten months after that 
date before starting any sort of ac¬ 
tion to collect debt, his subaequent 
action to set aside deed as fraudu¬ 
lent, was barred by two-year statute. 
—Causemaker v. De Boo, supra. 

43. Knowledge of a partner in re¬ 
spect of a fraud committed against 
the partnership is Imputed to a co¬ 
partner.—^Morris v. Gwaltney, Tex. 
C!iv.App., S.W. 478. 

The govenuneat, which cast act 
only through Its officers, is not 
chargeable with notice as strictly as 
an individual.—^U. S. v. Lee Wilson 
& Co., D.aArk., 214 F. 630, affirmed 
227 F. 827, 142 CCJL 861, affirmed 


38 S.Ct. 21, 246 T7.S. >24, 62 LBd. 128 
—37 C.J. p 946 note 58. 

44. Tenn.—^Boro v. Hidell, 120 S.W. 
961, 122 Tenn. '80, 185 Am SB 
857. 

Tex.—^Levy v. Boper, Clv.App., 280 S. 
W. 614. 

46. Utah—^Kadsen v. Madsen, 269 
P. 132, 72 Utah 96. 

46. U.S.—O'Brien County v. Brown, 
C.C.lowa, 18 FCas.Ko.l0899, 1 Dill. 
688 . 

37 C.Jr. p 946 note 54. 

47. Cal—Whitten v. Dabney, li64 P. 
812, 171 Cal. 621. 

48. US.—White v. Federal Deposit 
Ins. Corporation, C.C.AVa., 122 F. 
2d 770, rehearing denied 124 F2d 
429, certiorari denied Federal De¬ 
posit Ins. Corporation v. White, 62 
set. 1043, 316 U.S. 672, 86 L.Bd. 
1747. 

Fact that directors profited by di¬ 
versions of assets of corporation 
would not deprive them of benefit 
of statute of limitations where no¬ 
tice to corporation was based on no¬ 
tice of all the stockholders.—White 
V. Federal Deposit Ins. Corporation, 
C.C.A.Va., 122 F.'2d 770, rehearing de¬ 
nied 124 F.2d 429, certiorari denied 
Federal Deposit Ins. Corporation v. 
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White, 62 S.Ct 1048, 816 U.S. 672, 86 
LBd. 1747. 

49. U S.—^Liken v. Shaffer, D.dowa, 
64 F.Supp. 432. 

50i Wash.—^Deerlng v. Holcomb, 67 
P. 240, 561, 26 Wash. 588. 
Fraudulent conveyance 
N.T.—^Taft V. Wright, 2 Thomps. & 
C. 614, 47 HowPp. 1, affirmed 59 N. 
T. 666. 

51. Miss.—'Horth American Trust 
Co. V. Lanier, 28 So. 804, 78 Miss 
418, 84 Am S.B. 685. 

87 C.J. p 945 note 62. 

53. Wash.—Noyes v. Parsons, 177 P. 
651, 104 Wash. 696. 

53. Tex—J. S. Curtiss & Co. v. 
White, Civ.App., 90 S.W.2d 1096, 
error dismissed by agreement. 

54. Cal.—San Leandro Canning Co. 
V. Penllo, 29i6 P. 1026, 211 Cal. 482. 

Mich.—^Pontiac Packing Co. v. Han¬ 
cock, 241 N.W. '268, 257 Mich. 46. 
87 C.X p 945 note 59. 

Necessity for persons capable of su¬ 
ing and being sued see supra S HI* 
some membexs of board guilty of 
fraud 

Stockholders could not maintain 
that thdlr action for fraud was not 
barred by limitation on ground that 
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tion disclose sudi facts and inferences as, assuming 
that plaintiff actually read them, should have placed 
him as a prudent man on inquiry.56 

It has been held, however, that, where all the di¬ 
rectors and stockholders of a corporation either par¬ 
ticipated in, or had direct knowledge of, the with¬ 
drawal of secret profits made at the time of the or¬ 
ganization of the company, knowledge of the fraud 
is imputed to the company and to the stockholders 
as of the time of its commission.^^ 

§ 191. -Necessity for Knowledge of 

Facts to Excite Inquiry 

A defrauded person Is not charged with knowledge 
of the fraud so as to start the running of the statute 
of limitations unless he Is cognizant of such facts as 
would cause a prudent person to make an investiga¬ 
tion which. If pursued, would disclose the fraud. 

In a number of carefully considered cases it has 
been held that the mere fact that the defrauded per¬ 
son has the opportunity or power to investigate and 
discover the fraud is not suf&dent to charge him 
with notice or knowledge so as to start the run¬ 
ning of the statute of limitations, but that he must 
be cognizant of such facts as would cause an ordi¬ 
narily intelligent and prudent man to make an in¬ 
vestigation which, if pursued, would disclose the 
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fraud,®^ that there must be some reason to awaken 
inquiry and direct diligence in the channel in which 
it would be successful,®® and that a mere suspicion 
of fraud is not suflScient to constitute a ''discovery” 
which will set the statute in motion.®® Thus even 
in a jurisdiction where concealment of the fraud 
is necessary to postpone the running of the statute, 
it has been held that that doctrine does not apply 
where the fraud principally consists of secret acts 
not open to observation, and there is nothing to 
awaken the suspicion of the defrauded person or 
excite inquiry by him,®® as where the fraud con¬ 
sists in selling a forged instrument as genuine and 
there is nothing to put the purchaser on inquiry un¬ 
til the instrument is declared by the proper officer 
to be a forgery.®^ At any rate, the fact that plain¬ 
tiff had an opportunity of discovering the fraud 
earlier, while creating an adverse inference against 
him, is not conclusive that he did discover it earli- 
er.e® 

Where no duty is imposed by law on a person to 
make inquiry, and where under the circumstances a 
prudent man would not be put on inquiry, the mere 
facts that means of knowledge are open to a plain¬ 
tiff and he has not availed himself of them do not 
debar him from relief when thereafter he shall 
make actual discovery.®® In order to warrant a 


fraud was committed by board of 
directors, where complaint allegred 
that only defendant and hia wife 
were parties to fraud, and allegation 
that defendant dominated corporation 
was limited to date of alleged fraud 
and did not refer to period subse- 
Quent thereto—Slarl v. LiOfqulst, 27 
F.2d 416, 136 CaLApp. 373. 

As BgalBSt ezistlag creditors 
knowledge of directors disquallfled at 
meeting to ratify conveyance to pres¬ 
ident would not start statute of lim¬ 
itation.—^Brooks V. Zom, Tex.Clv 
App, 24 S.W.2d 742, error dismissed. 

55. Cal.—Beld v. Robinson, 220 P. 
676, 64 Cal.App. 46. 

37 C.J. p 945 note 60. 

56. Cal.—-Beal v. Smith. 189 F. 341. 
46 CaLApp. 271. 

57. Ala.—Cartwright v. Braly, 117 
So. 477, 218 Ala. 49—-Williams v. 
Bedenbaugh, 110 So. 236, 215 Ala. 
200 . 

Cal.—^Hobart v. Hobart Hstate Co., 
159 F.2d 968, 26 Cal.2d 412—Scafldi 
V. Western Loan & Bldg. Co., 165 F. 
2d 260, 72 Cal.App 2d 5'50—Twining 
V. Thompson, 156 F.2d 29, 68 Cal. 
App.2d 104—^Raynsford v. Great 
Western Fower Co. of California, 
97 F.2d 1029, 36 CalApp.2d 480— 
Doyle V. Great Western Fower Co. 
of California, 97 F.2d 1022, 86 Cal. 


App 3d 416—West V. Great Western 
Fower Co. of California, 97 P.2d 
1014, 36 Cal.App.2d 403. 

Mo.—^Brlece v. Bosso, App., 158 S.W. 
2d 463. 

N.T.—Forbes v. Todd. 270 NT.S. 762, 
241 APP.D1V. 292, reversed on oth¬ 
er grounds 195 N.B. 20, 266 N.Y. 
384, reargrument denied 196 NE. 
693, 267 N.T. 589—Marano v Lo- 
Carro, 62 N.T.S.2d 121, affirmed 
Marano v. Rocco Lo Carro, 63 N.Y. 
S.2d 329, 270 App.Dlv. 999. 

Tex.—^E1 Faso Electric Co. v. Rayn- 
olds Holding Co, 100 S.W.2d 97, 
128 Tex. 496, 108 ALR. 744— 
Franklin County v. Tittle, Civ.App., 
189 S.W.2d 773, error refused— 
Tunnell v. Van S<diool Dist. No. 63, 
Civ-App., 129 S.W.2d 825, error 
dismissed, Judgment correct—-At¬ 
kins V. Dodds, Clv.App., 121 S.W.2d 
1010, error dismissed by agreement 
—^Trinity-Umversal Ins. Co v. 
Maxwell, Civ.App, 101 S.W.2d 606, 
error dismissed—J. S. Curtiss & 
Co. V. VThite, Civ.App., 90 S.W.2d 
1095, error dismissed by agreement. 

Utah.—Commercial Bank of Spanish 
Fork V. Spanish Fork South Irr. 
Co.. 168 F.2d 647, 107 Utah 279— 
Nielson v. Smith, 107 F.2d 158, 100 
Utah 842. 

Va.—^Mears v. Accomac Banking Co., 
16i8 S.E. 740, 160 Va. 311. 
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Wash.—^Davison v. Hewitt, 106 P.2d 
783, 6 Wash.2d 131. 

37 C.Jr. p 946 note 62. 

58. Fa—Madole v. Miller, 119 A. 
829, 276 Pa. 181—Maul v. Rider, 59 
Fa. 167. 

59. U.S.—Hartford-Empire Co. v. 
Glenshaw Glass Co., DC.Fa, 47 F. 
Supp. 711. 

Ean.—Cozpus Jnzls cited In Gates v. 
Kansas Farmers Union Royalty 
Co., Ill P.2d 1098, 158 Kan. 469. 
Mo.—Miller v. Farmers Exchange 
Bank, App, 107 S.W.2d 852. 

SC.—Hunt V. Smith, 24 S.E.2d 164, 
202 S.C. 129. 

Tex.—Atkins v. Dodds, Clv.App., 12J 
S.W.2d 1010, error dismissed by 
agreement. 

37 C J. p 946 note 64. 

60. Miss.—^Matthews v. Sonthelmer, 
89 Miss. 174. 

37 O.J. p 946 note 66. 

61. Tex.—^Ripley v. Wlthee, 27 Tex. 
14. 

37 C.J. p 946 note 67. 

68. Ala.—^Kilby Locomotive A Ma¬ 
chine Works V. D. B. Lacy & Son, 
67 So. 754, 12 Ala.App. 464. 

63. U S.—Anglo California Nat 

Bank of San Francisco v. Lazard, 
CCA.Cal., 106 F.2d 698, certiorari 
denied 60 S.Ct 879, 308 US. 624, 
84 L.Ed. 621. 
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denial of recovery to a person who has been de¬ 
frauded, the circumstances must have been such 
that inquiry became a positive duty and failure to 
make the inquiry was an omission of a duty.®^ 

§ 192. - Continuation of Deception 

The running of the statute of limitations In cases 
of fraud may be suspended by a repetition or continua¬ 
tion of the false representations which keeps the de¬ 
frauded person In Ignorance of the fraud. 

There may be a repetition or continuation of the 
falsq representations so that plaintiff is continually 
deceived and kept in ignorance of the fraud; in 
such a case there is what may be termed a "con¬ 
tinuing fraud/’ and the statute does not begin to run 
until the representations cease or their falsity is 
discovered.®® It has been so held where defendant, 
by false representations that he was unmarried, per¬ 
suaded plaintiff to contract a void marriag'e with 
him, and by repeated false representations induced 
her to live with him as his wife for many years.®® 
In cases of active concealment of the fraud, as 
where defendant has continued his deception of 


plaintiff and kept him under a delusion, it has been 
held that defendant is estopped to set up that plain¬ 
tiff had the means of ascertaining the truth.®^ 

§ 193. -Failure to Discover after Inquiry 

The statute of limitations does not begin to run 
until actual discovery of the fraud, where the defrauded 
person has exhausted his sources of Information with¬ 
out avail. 

If plaintiff exhausts his sources of information 
without discovering the fraud, he stands in the same 
position as though he had never had knowledge of 
any facts to put him on inquiry, and the statute of 
limitations does not begin to run against him until 
he actually discovers the fraud.®® 

§ 194. -Existence of Confidential Rela¬ 

tions 

The failure of the defrauded person to use diligence 
In discovering the fraud may be excused where there 
exists a relation of trust and confidence between the 
parties. 

A number of decisions have laid down the rule 
that failure to employ the necessary means to dis- 


Oai.—Hobart v. Hobart Xstate Co., 
169 P.Sd 95.8. 26 Cal 2d 412—Mary 
Pickford Oo. v. Bayly Bros. 86 P. 
2d 102. 12 Cal.2d 501—^Anderson v. 
Thadher. 172 P.2d 633. 76 Cal.App. 
2d 60—^Twininsr ▼. Thompson, 166 
P 2d 29, 68 Cal App.2d 104—Vertex 
Inv. Co. V. Schwabacher. 134 P2d 
891, 57 Oal.App2d 406, certiorari 
denied 64 S Ct. 60, 820 U.S 754. 
88 li,£ld. 449—Jones v. Universal 
Pictures Co. 114 P2d 723, 46 Cal 
APP.2d 748—^Laraway v. First Nat. 
Bank of La Verne, 104 P.2d 95, 
39 Cal.App.2d 718—West v. Great 
Western Power Co. of California. 
97 P!2d 1014, 86 Cal.App.2d 403— 
Denson v. Pressey. 67 P.2d 522. 
18 CaLApp 2d 472—^Macl^nald V. 
Reich & Llevre. '281 P. 106, 100 
CalApp. 786 
87 C.J. p 946 note 69. 

64. Cal—Twining v. Thompson. 166 
P.2d 29. '6i8 Cal.App.2d 104 

65. U.S—Oregon Mortg. Co. v. Ben¬ 
ner, D.C Idaho. 17 FSupp. 727, af¬ 
firmed, C.C.A.. 96 F 2d 429 

Ala.—^Averett v. Averett. 10 So.2d 16, 
243 Ala. 3'67. 

Cal.—Allen v. California Mut. Build¬ 
ing & Loan Ass'n, 139 P.2d 321, 22 
Cal.2d 474—^Ealkruth v. Resort 
Properties, 134 P2d 518, 67 Cal 
App.2d 146. 

Iowa.—Higbee v. Walsh, 294 N.W 
697. 229 Iowa 408. 

Mass.—Connelly v. Bartlett. 190 N.1I. 

799. 1286 Mass 311. 

Mo —Corpus Jons cited in Batavia v. 

Leahy, App.. 115 SW.2d 78. 83. 
Okl.—Clover v. Neely. 243 P. 768. 116 


Okl. 166—^Bllllngslea v Whltelock.' 
240 P. 722. 112 Okl. 192. 

Pa.—Wosehe v. Kraning. 46 A 2d 220. 
8>53 Pa. 481—Barr v. Luckenbill. 41 
A.2d 627, 861 Pa. 608—^Deemer v. 
Weaver, 187 A. 216, 324 Pa. 86— 
Hoagland v. Mulford, 148 A. 864. 
298 Pa. 688. 

Tex —Trinity-Universal Ins. Co. v. 
Maxwell. C1V.APP.. 101 SW.2d 606, 
error dismissed. 

87 C.J. p 947 note 70, p 979 note 72 
[a]. 

Acceptance of sauual premlnxmi by 
Insturer 

Where insurer made misrepresen¬ 
tations in selling policy, its accept¬ 
ance of annual premiums was not a 
continuation of Initial fraud 
Ill—Kelthley v. New York Mut. Life 
Ins. Co, 111 NH. 603. '271 Ill 684. 
Ky.—Schoolfleld v. Provident Sav 
Life Assur. Soc., 166 S.W. 207, 168 
Ky. 687. 

Ofraudulent entry of satisfaction of 
mortgage 

Action by trust beneficiaries to 
have satisfaction of mortgage set 
aside and to foreclose mortgage, sat¬ 
isfied of record by trustee without 
consideration or consent of beneflclsr 
rles. was not barred by six-year stat¬ 
ute of limitations, where beneficia¬ 
ries were lulled into Inaction by 
mortgagor’s misleading them Into be¬ 
lief mortgage was still good, and 
where they did not learn of satisfac¬ 
tion until fifteen months prior to 
commencement of action.—^Locke v. 
Andrasko, 84 F.2d 444, 1718 Wash 
145. 


In Wisconsin 

(1) Continued and renewed mate¬ 
rial false representations which pre¬ 
vent discovery of original fraud do 
not toll statute as to actions for 
original fraud.—^Larson v. Bla, 250 N. 
W. 379. 212 Wls, 525—Seideman v. 
Sheboygan Loan & Trust Co., 228 N 
W 480, 198 Wis. 97. 

(2) However, a purchaser, whose 
action for original misrepresenta¬ 
tions in sale of bonds was barred, 
was held to be entitled to recover on 
proof that within statutory period 
defendants Induced purchaser to 
waive contract right on further mis¬ 
representations that bonds were good 
investment.—Seideman v. Sheboygan 
Loan & Trust Co. supra, 

(3) Purchaser whose entlon for 
original misrepresentation In sale 
of mortgage was barred was also 
held to be entitled to recover on 
proof that within statutory period 
sellers Induced purchaser to waive 
contract rights on further misrepre¬ 
sentations —^Danielson v Bank of 
Scandinavia. 230 N.W. '83. 201 Wls. 
392. 70 ALR. 746. 

66. Vt.—^Momll V. Palmer. 88 A. 
829. 68 Vt 1. 83 LRA. 411. 

37 C J. p 947 note 71. 

67. Mo.—^McLain v. Parker, 129 S. 
W. 500, 229 Mo. 68. 

37 C.J. p 947 note 72. 

Wrongful conduct working estoppel 
to plead statute of limitations see 
supra S 25. 

68. Wls.—^In re Reeve, 186 N.W. 736, 
176 Wis. 679. 

87 C.J. p 947 note 73. 


198 



54 O.J.S. 


LIMITATIONS ON ACTIONS 


§ 194 


cover the fraud may be excused when plaintiff was 
lulled into a sense of security by reason of a re¬ 
lation of trust and confidence between himself and 
defendant, rendering it the duty of defendant to 
disclose the truth, and when it also appears that 
because of this confidence plaintiff was actually de¬ 
terred from sooner discovering the fraud, or even 
suspecting that any fraud had been perpetrated on 
him; in such a case, it has been held, plaintiff is 
under no duty to make inquiry until something oc¬ 
curs to excite his suspicions,®® and this rule applies 
until the influence of the confidential relation has 
ceased.^® A fortiori plaintiff is not debarred of 
relief where he made reasonable efforts to learn the 
truth, but without avail.^^ It has been held that, 
where an agent commits a fraud on his principal. 


his mere silence in failing to disclose the facts 
amounts to a continuation of the original fraud and 
a concealment of the cause of action, so that the 
miming of the statute is postponed according to 
the general equitable or statutory mle.^2 Other de¬ 
cisions, however, require the exercise of diligence 
notwithstanding the existence of confidential rela- 
tions^® or the relation of principal and factor.^^ 

In any event, a plaintiff standing in confidential 
relations with defendant, having a right to an elec¬ 
tion either of money or of property in which the 
money has been invested, and having means of as¬ 
certaining the existence of facts on which such right 
is predicated, cannot arbitrarily close his eyes to all 
means of information and many years Ihereafter 
claim the privilege of making an election.*^® Aft- 


69. tr S.—Angrlo California Nat. 

Bank of San Francisco v. Lazard, 
C.CA.Cal.. 106 P.2d 693, certiorari 
denied 60 S.Ct. 379. 308 U.S. 624. 
84 L.Ed. 621. 

Cal.—Hobart v. Hobart Estate Co, 
159 P.2d 958, 26 Cal.2d 412—^Enapp 
V. Knapp, 100 P.2d 759, 15 Cal.,2d 
237—^Rutherford v. Rideout Bank, 
80 P.2d 978, 11 Cal 2d 479, 117 A 
L.R. 383—Anderson v. Thacher, 
172 P.2d 533, 76 CalApp.2d 50— 
Vertex Iny Co. v. Schwabacher, 
134 P‘2d 891, 57 Cal.App 2d 406. 
certiorari denied 64 S.Ct. 60, 320 
TT.S. 754, 88 LEd 449. 

Colo.—Miller y. Goff, 68 P.2d 915, 100 
Colo. 645. 

Conn.—McDonald y. Hertford Trust 
Co., 132 A. 902, 104 Conn. 169. 

Ill.—Winger y. Chicago City Bank 
& Trust Co., 60 NE.2d 560, 325 
I11.APP. 459, reyersed on other 
grounds 67 N.E2d 265, 394 Ill. 94 
—Auer y. Wm.Meyer Co., 54 N.E. 
2d 394, 322 Ill.App. 244. 

'M'lwn. —Eeough y. St. Paul Milk Co, 
285 N.W. 809, 205 Minn. 96. 

Mo.—Corpus Juris cited'in Foster y. 
Petree, 149 S.W.2d 851, 853, 847 
Mo. 992—^Briece y. Bosso, App., 
158 S W.2d 463—Corpus JUrls quot¬ 
ed in Selle y. Wrigley, 116 S.W.2d 
217, 226, 233 Mo App. 43. 

N.C.—Small y. Dorsett, 28 S.E.2d 514, 
223 N.C. 764. 

Pa.—Fidelity-Philadelphia Trust Co. 
y. Dreslin, Com.Pl., 30 Del.Co. 351 

Tex.—^Franklin County y. Tittle, Ciy. 
App., 189 SW.2d 773, error re¬ 
fused—Trinity-Unlyersal Ins. Co 
y Maxwell, Ciy.App., 101 S.W.2d 
606, error dismissed. 

Wash.—Cole y. IJtley, 63 P.2d 473, 
188 Wash. 667. 

87 C J. p 947 note 75. 

Persons oooupying ooufideatial rela¬ 
tions 

(1) Attorney and client. 

Cal.—Jensen y. Sprigg, 268 P. 683, 
84 Cal.App. 519. 


Tex.—Shuttleworth y, McGee, 105 S 
W. 823, 47 Tex.Ciy.App. 604. 

(2) Guardian and ward. 

Cal.—Gayer v. Early, 209 P. 890, 58 
Cal.App 725. 

Ga.—Jordan v. Harber, 167 S.E. 652, 
172 Ga. 139. 

(3) Other relationships see 87 C.J. 
p 947 note 75 [a]. 

Persons not occupirlng oonfidentlal 
relations 

In real estate transaction between 
corporation and two spinster sisters, 
who had been dealing in real estate 
before through an agent, on whom 
they checked up, sisters are to be re¬ 
garded as sui Juris and dealing at 
arm’s length, without fiduciary rela^ 
tlon.—^Llnebaugh y. Portland Mortg. 
Co, 239 P. 196, 116 Or. 1. 

Corporate ofllcera and stookholders 
(1) Officers and directors of cor¬ 
poration stand in fiduciary relation¬ 
ship to stockholders.—^Auer y. Wm 
Meyer Co., 54 N.E.2d 394, 322 HI. 
App. 244. 

C2) Corporation president did not 
stand in fiduciary relation to stock¬ 
holder m contract apportioning in¬ 
creased capital.—Brown y. Irvmg- 
Pltt Mfg. Co., 292 S.W. 1023, 816 Mo. 
1023. 

(3) While promoters of a corpora^ 
tion may stand In a fiduciary posi¬ 
tion to the corporation, they do not 
as a rule occupy that position to¬ 
ward those Induced by them to sub¬ 
scribe for shares.—^Frost v. Axnaud. 
85 S.E. 1028, 144 Ga. 26. 

Family oounectlon alone is not 
sufficient to support a finding of a 
confidential relationship, but it may 
be considered with other evidence on 
such issue.—Knapp v. Knapp, 100 P 
2d 769, 15 Cal.2d 237. 

B^ttonshlp of brother and sister 
IS not necessarily confidential.— 
Vertex Inv. Co. v. Schwabacher, 134 | 
P.2d 891, 67 CaI.App.2d 406, certlo-j 
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rarl denied 64 S.Ct. 60, 820 U.S. 754, 
88 LEd. 449. 

Where father deftauds his ehildf 
child may continue to trust the fa¬ 
ther, without using any means to 
discover the fraud until he has, 
without such inquiry, come into pos¬ 
session of such facts as would put 
an ordinarily prudent person on in¬ 
quiry, at which time, and not before, 
if the child has arrived at the age 
of maturity, he is bound reasonably 
to pursue such inquiry, and at whioh 
time, and not before, the statute of 
limitations will begin to run—At¬ 
kins y. Dodds, TexCiv.App., 121 S. 
W.2d 1010, error dismissed by agree¬ 
ment—Dean y. Dean, Tex.Ciy.App., 
214 S.W. 606. 

Belattonship of jMead and neigh¬ 
bor is not one of trust and confidence 
within the rule.—^Phipps v. Wright, 
110 SE. 511, 28 GaApp. 164. 

Fiduoiaxy ralatioiis out of which 
constmctiye or implied trusts axise, 
as distinguished ffom express trusts, 
are not such relations as will dis¬ 
pense with the diligence to discover 
fraud required in ordinary cases — 
Jones Mm. Co. y. Cardiff Mining & 
Milling Co, 191 P. 426, 56 Utah 449. 

70. Vt.—Scoville v. Brock, 67 A- 
967, 76 Vt. 386. 

37 C.J p 947 note 76. 

71. under Idaho statute 

U.S.—^Diamond v. Connelly, Idaho, 
251 F. 234, 163 O.CJL 390, certio¬ 
rari denied 39 SCt. 7, 248 U.S. 
561, 63 L.Ed 422. 

72. Iowa.—^Faust y. Hosford, 93 Nl 
W. 58, 119 Iowa 97. 

73. Cal.—Kelly v Liongan, 68 P2d 
971, 5 Cal.2d 274—Henigau v. Tolo 
Fliers Club, 284 P. 906, 208 GaL 
697. 

37 C.J. p 948 note 80. 

7A Ga-—Sutton v. Dye, 60 Ga. 449. 
75. Ga—^Bennett v. Bird, 76 S.E. 

568, 139 Ga. 26. 

37 C.J. p 948 note 82. 
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er the fiduciary relations have ceased, it is incum¬ 
bent on the person defrauded to take notice of what 
he is put on inquiry to ascertain.^® 

The mere fact that one has confidence in another 
is not sufficient to excuse a lack of diligence in in¬ 
vestigating to discover fraud.77 

§ 195. Fraud as a Defense 

Statutes prescribing the time from which limita¬ 
tions shall run In actions for fraud do not apply where 
the fraud Is set up merely by way of defense. 

Statutes providing that in an action for relief on 
the ground of fraud limitations shall run from the 
time the fraud is discovered apply only as against a 
party who seeks affirmative relief on the ground 
of fraud committed by his opponent; they do not 
apply so as to raise a bar against a party who is 
seeking merely to defend his rights on the ground 
that a contract or transaction sought to be enforced 
by his opponent is fraudulent.^® Likewise a stat¬ 
ute providing that actions for relief against frauds 
must be commenced within a certain time after the 
cause of action accrues does not apply where the 
fraud is set up merely by way of defense and not 
as a ground for affirmative relief.^® 


Where a vendor of land misrepresents the area 
of the land included in the purchase, the rule in 
equity is that he cannot enforce the payment of the 
whole purchase money and leave the purchaser to 
pursue a personal action at law for the damages, but 
that the purchaser has the right of withholding as 
much of the purchase money as will reimburse him, 
because to that extent the consideration has failed; 
and in such a case as long as the contract remains 
unexecuted the statute does not run against the 
purchaser’s claim, and this irrespective of the time 
he acquired knowledge of the fraud.®® 

§ 196. Cross Action or Counterclaim for 
Fraud 

The statute of limitations will not run against a 
cross action to recover damages for fraud and deceit 
until the fraud Is discovered or should have been dis¬ 
covered. 

Under the rules considered supra §§ 184, 186, lim¬ 
itations will not run against a cross action to re¬ 
cover damages for fraud and deceit until the fraud 
is discovered or by the use of reasonable diligence 
might have been discovered,®i although limitations 
will run from that time.®® 


6. Dxtjkbss, Undtjb Ixflitbnc®, and Mistaeb 


§ 197. Duress and Undue Influence 

In suite for relief on the ground of duress or undue 
Influence the statute of limitations does not commence 
to run until the duress or undue Influence has ceased. 

In suits for relief on the ground of duress or un¬ 
due influence, such as to set aside deeds, etc., the 
statute of limitations does not begin to run until the 
duress or undue influence ceases,®® notwithstanding 


it does not cease until the death of the person on 
whom it has been practiced,84 although it will run 
from that time.®® It seems that duress or undue 
influence must be the ground on which the relief is 
sought, the fact that it prevented plaintiff from 
proceeding with a suit brought on another cause of 
action will not interrupt the running of the statute 
as to that cause of action.®® 


Tfl. TJ.S.—Curtis ▼. Coimlr, R.!., 42 
S.Ct. 100. >257 U.S. 260, 66 Ii.S3d. 
222 . 

77- Tex—^Logan v. Taylor, Civ. 

App., 118 S W.2d 1094. 

37 C.J. p 948 note 86. 

78. CaJ.—^In re Cover’s Estate, 204 
P. 1583, 188 Cal 183—Sanders v. 
Sanders, 8 PJId 699, 117 Cal App 
231. 

Okl.—Oorpnji Joxls cited In Miles v. 
Parkinson, 165 P2d 644, 646, 196 
OkL 414—Corpiifl JUrls cited In 
State ex rel. Barnett v. Austin, 78 
P.2d 797, 800, lj82 Okl. 624-HOoxp'a8 
JtUEls anoted In Dixon v. Hawkins. 
62 P.2d 261, 263, 178 Okl. 260. 

87 C.J. p 949 note 96. 

Statute of limitations as bar to de¬ 
fenses generally see supra 9S 104, 
116. 

79. OWL—State ex rel. Barnett v. 
Austin, 78 P.2d 797, 182 Okl. 524 


—^Dixon V. Hawkins, 62 P.2d 251, 
178 Okl. 250 
87 C J. p 949 note 97. 

8a Tex.—^Mason v. Peterson, Civ. 

App., 232 6 W. 567. 

87 C.J. p 949 note 99. 

81. Cal.—Cohen v. Metropolitan 
Life Ins. Co., 89 F2d 732. 82 Cal. 
App 2d 387. 

Tex.—^Miller v. White, Civ App., 112 
S.W.2d 487, error dismissed. 

37 C.J. p 949 note 2. 

Statute of limitations as bar to coun¬ 
terclaim and cross demand gener¬ 
ally see supra 9 106 
Bare suspicion or opportumty to 
learn the truth through the exer¬ 
cise of reasonable diligence does not 
constitute knowledge of fraud suih- 
clent to prevent recovery.—Hartford- 
Empire Co. v. Glenshaw Glass Co., 
D.C Pa.. 47 P.Supp. 711. 

88. Cal —^Merchants’ Ice & Cold 
Storage Co. v. Globe Brewing Co., 
App., 177 P.2d 968. 
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Tex.—^Beasley v. Equitable Securities 
Co., C1V.APP, 119 S.W.2d 200. 

87 C.J. p 949 notes 2, 8. 

83. Iowa.—Hughes ▼. Silvers, 161 
N.W. 614, 169 Iowa 366 

Kan.—Corpus Juris olted In Motor 
Equipment Co. v. McLaughlin, 183 
P.2d 149, 166 Kan. 258. 

Mo—lOoxpus Juris olted In Womack 
V. Callaway County, 169 SW.2d 
630, 683. 

Tex.—Corpus Juris olted In Bestelro 
V. Besteiro, Civ.APP., 46 S.W 2d 
879. 886. 

37 C.J. p 949 note 7. 

84. Neb.—Aldrich v. Steen, 98 N.W. 
445. 71 Neb. 38. 

87 C.J. p 949 note 8. 

85. Axis.—Durazo ▼. Durazo, 178 P. 
850, 19 Ariz. 671. 

37 C.J. p 949 note 9. 

86. N.T—Piper v. Hoard. 18 N.E. 
632, 107 N.T. 67. 1 Am.S R. 785. 

87 C J p 949 note 11. 
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Whether there is such duress as will toll the stat¬ 
ute of limitations is to he determined from all the 
surrounding circumstances and personal character¬ 
istics of the parties involved in each particular 
case.87 The threatened action must be unlawful.*® 
Duress has been held to be a species of “fraud” 
within the meaning of a statute providing a period 
of limitation for an action for relief “on the ground 
of fraud,”** although there is also authority to the 
contrary;®* but a provision that the cause of action 
shall not be deemed to have accrued until the dis¬ 
covery by the aggrieved party of the facts constitut¬ 
ing the fraud requires that the action for relief 
based on duress of the party complaining shall be 
brought within the specified period after the duress 
was exerted.*! 


§ 198. Mistake 

Where equitable relief is sought on the ground of 
mistake, the statute of limitations ordinarily begins to 
run when the mistake Is discovered or from the time 
when, by the exercise of reasonable diligence. It might 
have been discovered. 

The principle, discussed supra § 184, which gov¬ 
erns the running of the statute of limitations m cas¬ 
es where equitable relief is sought on the ground 
of fraud is substantially the same as that applica¬ 
ble in cases of mistake.** The general rule, often 
substantially embodied in the local statutes, is that, 
if plaintiff without any fault or neglect on his part 
is ignorant of the mistake, the statute begins to run 
when, and only when, the mistake is discovered,** or 
from the time when plaintiff, by the exercise of rea- 


87. Wash.—State ex rel. Bradford! 
V. King County. 85 P.2d 670. 197 
Wash. 393. 

Acts eonstitaUng duress 

(1) Employees in county asses¬ 
sor’s ofdce who were Informed by 
county assessor that salary reduc¬ 
tions were necessary to Insure ap¬ 
propriate discharge of duties of of¬ 
fice, and who thereupon accepted the 
reduction, were not subjected to 
duress such as would toll running of 
statute of limitations against right 
to recover difference between salaries 
as provided in budget and as re¬ 
duced.—State ex rel. Bradford v. 
King County, supra. 

(2) Suggestion that the municipal 
authority, which has right to fix sal¬ 
aries. might reduce them if action 
for unlawful deductions were insti¬ 
tuted by employees, would not be 
exercising duress over employees, 
so as to toll the three-year statute 
of limitations unless suggested ac¬ 
tion would be arbitrary or caprici¬ 
ous, and intimation that the munici¬ 
pal authority, having authority to 
reduce number of employees, might 
take that action, would not be such 
duress.—Chatfield v. City of Seattle, 
38 P.2d 682, 198 Wash. 179, 121 A. 
L.IL 1279. 

88. Wash.—Chatfield ▼. City of Be¬ 
attie, supra. 

88. U.S.—Savannah Nat. Bank v. 
All. S.C.. 260 F. 870, 171 C.C.A. 
236. 

37 ax p 949 note 12. 

90. Kan.—Bureka Bank v. Bay, 135 
P. 584. 90 Kan. 506. 

87 C.X p 949 note 18. 

91. U.S.—Savannah Nat. Bank v. 
All, S.C.. 1260 F. 370, 171 C.C.A. 
286. 

98. CaL—^Davls Welding & Manu¬ 
facturing Co. V. Advance Auto 
Body Works, 100 P.2d 1067. 38 Cal. 
App.2d 270. 

Ky.—Ooxpns Juris gnoted In Blkhom 


Coal Corporation v. Hite, 9 S.W.2d 
1088, 1086. 225 Ky. 735. 

OkL—Corpus Jtizis gnoted is. Blos- 
kins V. Stites. 78 P.2d 418. 414, 182 
Okl. 465. 

37 C.X p 960 note 18. 

Ignorance of mistake as affecting 
laches see Bkiulty § 128. 

93. U.S.—Knickerbocker Fuel Co. v. 
Mellon, D.C.N.T., 18 F.2d 128, af¬ 
firmed. C.C.A.. 22 F.2d 500. cer¬ 
tiorari demed 48 S.Ct. 320, d76 U. 
S. 626. 72 Ii.Bd. 738. 

Ariz.—McCarrell v. Turbeville, 76 
P.2d 361, 61 Ariz. 166. 

CaL—^Bollinger v. National Fire Ins. 
Co. of Hartford. Conn., 164 P.2d 
899, 2'5 Cal.2d 899—Zakaessian v. 
Zakaessian, 161 P.2d 677, 70 CaL 
App.2d 721—^Davis Welding & 
Manufacturing Co. v. Advance Au¬ 
to Body Works, 100 PAd 1067. 38 
CaLApp.2d 270—Bdwards v. Sergl, 
80 P.2d 641. 137 Cal.App. 369 
Colo.—^Board of Com'rs of Morgan 
County V. Doherty, 168 P.2d 556. 
114 Colo. 594 

Fla—^Flrst State Bank of Fort 
Meade v. Singletary, 169 So. 407. 
124 Fla. 770. 

Idaho.—^Maguire v, Whillock, 124 P. 

2d 248, 63 Idaho 630. 

Iowa—^Beerman v. Beerman, 379 N. 
W. 449, 225 Iowa 48. 118 A.LR 
997. 

La.—Louisiana Oil Refining Corpora^ 
tion V. Gandy, 121 So. 183, 168 La. 
37, appeal dismissed and certiorari 
denied Gandy v. Louisiana Oil Re¬ 
fining Corporation, 50 S.Ct. 66. 280 

U. S. 516, 74 L.Bd. 687—Succession 
of Williams, 121 So. 171, 168 La 
1—^Sharpe v. Hayes, App., 171 So 
862. 

Md.—Chestertown Bank of Maryland 

V. Perkins, 140 A. 834. 164 Md. 456. 
Mass —Stoneham Five Cents Sav. 

Bank v. Johnson, 8 N.Ii.2d 780. 
296 Mass. 890, 106 A.L.R. 1333. 
Ohio.—^Roehm v. Miami Savings & 
Loan Co., App, 33 N.BAd 3i84. 
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Okl.—^Rocher v. Williams, 80 P.2d 
949, 183 Okl. 221-<k>xpns JUrls 
guoted In Hoskins v. Stites, 78 P. 
2d 413, 414, 182 Okl 455. 

Tenn.—Corpus Juris guoted In Mc- 
Spadden v. Parkenson. 10 Tenn. 
App. 11, 18. 

Tex.—Kahanek v. Kahan^, Civ.App., 
192 S.W.2d 174—Texas Osage Co¬ 
op. Royalty Pool v. Garcia. Civ. 
App., 176 S.W.2d 798, error refused 
—Corpus Juris dted In Stegall v. 
McLennan County, 144 S.W.2d 
1111, 1113, error dismissed, judg¬ 
ment correct—Kennedy v. Brown, 
Civ.App, 118 SW.2d 1018, error 
dismissed—^Luginbyhl v. Thomp¬ 
son, Civ.App, 11 S.W.2d 880, error 
dismissed—^Ray v. Barrington, Civ. 
App., 297 S.W. 781. 

Va—Beury v. Shelton, 144 S.B. 629, 
151 Va. 28. 

87 C.J. p 960 notes 20, 21—^21 CJ. P 
246 note 15. 

Ignorance of cause of action gen¬ 
erally see infra § 205 
Concealment of mistake 

(1) Where defendant by conceal¬ 
ment or fraud prevents plaintiff 
from discovering mistake, statute 
begins to run from time mistake is, 
or might have been, discovered— 
Girod V. Barbe, La.App.. 168 So. 326. 

(2) Fraudulent concealment of 
cause of action generally see Infra 
S5 306. 207. 

Where there was oonstmotive 
fraud on part of defendant, statute 
ran from discovery of mistake.— 
Wendel Foundation v. Moredall 
Realty Corporation, 29 N.T.S.2d 451, 
176 Misc. 1006. 

In Kentucky 

The statutes provide that the 
cause of action shall not be deemed 
to have accrued until the discovery 
of the mistake, but that the action 
cannot be brought ten years after 
the making of the mistake.—Dyeua 
V. Dycus, 175 S.W.f2d 997, 295 Ky. 847 
>—Bwlng T* Bwing, 81 aW.2d J66, 
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sonable diligence, might have discovered his error, 
provided the cause of action is one for relief on the 
ground of mistake and not one as to which the mis¬ 
take is merely collateral or incidental,or an action 
based on a mere naked mistake of law,®® or on ig¬ 
norance not to be regarded as a mistake within the 
rule.®7 In some cases, however, it has been held 
that the statute begins to run from the time the 


mistake was made®® unless discovery of the mistake 
was prevented by fraud or intentional concealment 
by the person benefited by the mistake.®® 

The general rule that the statute begins to run 
from the time the mistake is discovered, or should 
have been discovered, is most frequently applied in 
suits to correct or reform deeds and other written 
instruments,! but it is equally applicable to suits for 


268 Ky. 825—Steele v. Common* 
wealth, 28 S.W.2d 747, 233 Ky. 719— 
37 aj. p 950 note |21 [a]. 

94- U.S.—^Pettibone v Cook County, 
C.C.A Minn, 120 F.2d B50. 

Ky.—^Hollifield v. Blackburn, 170 S 
W.2d 910, 294 Ky. 74—Kentucky 
Title Trust Co. v Weil, 186 SW. 
■2d 1097, 281 Ky. 763. 

Neb.—Sweley v. Fox, 284 N.W. 818, 
136 Neb. 780. 

N.C.—Stancill v. Norvllle, 166 S.B. 
319, 203 N.C 457. 

Tenn.—^McSpadden v. Parkenson, 10 
Tenn.App 11. 

Tex—Cleveland State Bank v. Gard¬ 
ner, Com.App., 286 S.W. 173—Ka- 
hanek v. Kahanek, Civ.App., 192 S. 
W.2d 174—Kennedy v. Brown, Civ. 
App., 113 S.W2d 1018, error dis¬ 
missed—Luglnbyhl V. Thompson, 
Civ.App., 11 S.W.2d 880, error dis¬ 
missed — ^Ray V. Barrington, Civ. 
App., *297 S.W. 781. 

37 C.J. p 950 note 22. 

95. Arlz.—^Hammons v. National 

Surety Co, 287 P. 292, 86 Arlz 
459. 

Ky.—Francis v Francis, 167 S.W.2d 
289, 288 Ky. 685 

N C.—Thacker v. Fidelity & Deposit 
Co. of Maryland, 4 S.B.2d 324, 216 
N.C. 135. 

Tex.—Corpus Otixls olted in XT S. Fi¬ 
delity & Guaranty Co v. First Nat. 
Bank, Civ App, 93 S.W.2d 662, 664, 
error dismissed. 

37 C.J. p 960 note 28. 

96. Iowa.—^Morgan v. Jasper Coun¬ 
ty, 274 N.W. 810, 223 Iowa 1044, 
111 A.Ii.H. 634. 

Pa, — Bell V. Brady, Com PI., 6 Fay 
Li.J. 12, reversed on other grounds 
31 A.2d 547, 346 Pa, 666. 

37 C.J. p 961 note 24. 

Matters ooastltutiiig mistake of law 

(1) Elrroneous interpretation of 
law Is not a mistake which will sus¬ 
pend running of statute.—^Powell 
County V. Clay City Nat Bank, 55 
S.W.2d 10, .246 Ky. 826. 

(2) Where, In March, 1923, sheriff 
sold two different tracts of realty 
under separate mortgage foreclosure 
actions, and In both by mistake col¬ 
lected fee under repealed statute, 
and where such mistake was not dis¬ 
covered in one case until January, 

1934, and In other case until July, 

1935, action instituted in January, 

1936, to recover fee was barred by 


limitation, since parties were pre¬ 
sumed to know the law and mistake 
of law did not toll running of stat¬ 
ute.—^Morgan v. Jasper County, 274 
NW. 310, 223 Iowa 1044, 111 A.L..B 
634. 

Mislntexpratatloa of Fair l^abor 
Standards Act 

Fact that employer's legal depart¬ 
ment misinterpreted Fair Labor 
Standards Act and notified employee 
that he was exempt thereunder did 
not avail either employee or employ¬ 
er as affectmg running of limitations 
against employee's cause of action 
for overtime compensation and liQlul- 
dated damages.—Smith v Continen¬ 
tal Oil Co., D.C.N.Y., '69 F.Supp 91. 

97. Tex.—Grand Lodge A O U. W. 

V. Schwartz, Civ.App., 205 S.W. 
156. 

37 C.J. p 951 note 25. 

98. TJ.S.—^Blithcart v. Metropolitan 
Life Ins. Co., C.C.AMo, 160 F.2d 
997, cerUorarl denied 66 S.Ct. 267, 
326 U.S. 777, 90 L.Bd. 470, rehear¬ 
ing denied 66 e.Ct 469, 826 U.S. 
812, 90 L.Bd. 496, and 66 S.Ct 620, 
3'27 U.S 813, 90 L.Bd. 1038. 

99. Xn. PenazylvaDlai 

(1) The rule of the text has been 
followed—McNeely v. Philadelphia 
Nat. Bank, 172 A. Ill, 814 Pa, 334. 

(2) However, it has been stated 
that the bar of statute of limitations 
against the payor begins to run 
against payor from date of discov¬ 
ery of erroneous payment and not 
from date of payment.—Longacre 
Park Heating Co. v. Delaware Coun¬ 
ty, Pa.Com.PL, S3 DehCo. 635. 

1. Cal.—^Reclamation Dist. No. 683 
T. Quigley, 64 P.2d 899, 8 Cal 2d 
188—Jefferson v. Pietrorola, 54 P. 
2d 7, 5 Cal.2d 222—Jones v. Uni¬ 
versal Pictures Co., 114 P.2d 723. 
45 Cal.App. 2d 748—Sanders v. San¬ 
ders, 8 P.2d 599, 117 Cal App 231. 
Iowa.—Winker v. Tlefenthaler, 279 
N.W. 436, 225 Iowa 180—American 
Sav. Bank v. Borcherding, 216 N. 

W. 719, 205 Iowa 638. 

La.—^Brulatour v. Teche Sugar Co., 
25 So 2d 444, 209 La 717—Haas v. 
Opelousas Mercantile Co., 2 So. 
2d 3, 197 La, 500—Gautreaux v. 
Harang, 183 So. 349, 190 La 1060 
—^Louisiana Oil Refining Corpora¬ 
tion V. Gandy, 121 So. 133, 168 La, 
37, appeal dismissed and certiorari 
I denied Gandy v Louisiana Oil Re- i 
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fining Corporation, 50 S.Ct. 65, 280 
U.S. 516, 74 LBd 587—Sharpe v 
Hayes, App, 171 So. 862. 

Mass.—Stoneham Five Cents Sav 
Bank V Johnson, 8 N.B.2d 730, 
295 Mass. 390, 106 ALR 1333 
Neb —Shanahan v. Fldellty-Phenlx 
Fire Ins. Co. of New York, 819 N 
W. 797. 117 Neb. 132, 

N C —0111s V. Board of Education 
of Avery County, 187 S.B. 772, 210 
NC. 489—Cheshire v. Jackson, 167 
S.B. 801. '204 N.C. 778. 

Okl.—Corpus Juris guoted in Hos¬ 
kins V. Stites, 78 P.2d 413, 414, 
182 Okl. 455 

Tex.—Texas Osage Co-op. Royalty 
Pool V. Garcia, Clv.App., 176 S.W. 
2d 798, error refused—Kennedy v. 
Bllisor, Civ.App., 154 S.W.2d 284, 
error refused—^Blggs v. Poling, 
Clv.App., 184 S.W.2d 601, error dis¬ 
missed, judgment correct—Kenne¬ 
dy V. Brown, Civ.App., 118 S.W.2d 
1018, error dismissed—Williams v 
Nettles, C1V.APP., 56 S.W.2d 821, 
error dismissed—Reese v. Granau, 
C 1 V.APP, 27 S.W.2d 691, error dis¬ 
missed—Kelly V, Wilson, Civ. 
App, 288 S.W. 696. 

37 C.J. p 961 note 27—58 C.J. p 1002 
notes 40, 41. 

Xa Kansas 

(1) In action to reform deed be¬ 
cause of mutual mistake, two-year 
statute of limitations began to run 
when one claiming mistake first dis¬ 
covered or had constructive notice 
thereof—Travis v. Gllck, 91 P.2d 41, 
160 Kan. 132, adhered to 96 P.2d 624, 
150 Kan. 718. 

(2) Lack of knowledge of alleged 
mutual mistake in description of 
land in deed did not preclude run¬ 
ning of statute of limitations on 
right to seek reformation.—^Regler v. 
Ameranda Petroleum Corporation, 80 
P.2d 186, 189 Kan. 177. 

Xn New Toxic 

(1) Where a suit Is brought to re¬ 
form a deed, contract, or other writ¬ 
ten Instrument on the ground of 
mistake, the ten-year statute runs 
from the time the cause of action 
accrued, the time when the mistake 
was made or the instrument execut¬ 
ed, not from the time when the mis¬ 
take is discovered, such a suit does 
not fall within the statute providing 
that in cases of fraud the cause of 
action shall not be deemed to have 
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rescission and cancellation^ on the ground of mis¬ 
take, and in some states,^ although not in others,^ 
has been applied to an action at law on that ground. 

The general rule does not, however, dispense with 
the necessity of diligence on the part of complainant 
where the means of discovery are at hand, and in 
such cases the statute runs from the time when he 
acquires such knowledge as would put an ordinarily 
intelligent person on inquiry which, if pursued, 
would lead to the discovery of the mistake,^ or, 


briefly, from the time when by the exercise of rea¬ 
sonable diligence the mistake might have been dis¬ 
covered.® What will constitute reasonable diligence 
to discover the mistake and when the mistake might 
have been discovered by the exercise of such dili¬ 
gence are necessarily questions whidi must be de- 
tennined from all the facts and circumstances in 
each particular case.^ There must be circumstances 
to excite plaintiff’s suspicion or charge him with 
notice of the mistakeand no duty to make inquiry 


accrued until the discovery of the 
ftaud.—Vogrel v. City Bank Farmers* 
Trust Co., 27a N.Y.S. 643, 152 Misc. 
18—^Burllngrham v. Hanrahan, 251 N. 
YS. 55, 140 Misc. 512-—37 CJ. p 951 
note 27 [b] (1). 

(2) The rule that the statute be- 
iTlns to run when the Instrument is 
executed is not without exceptions. 
—^Vogrel V. dty Bank Farmers* Trust 
Co., supra. 

(3) Where the aggrieved party is 
in possession of the property the 
statute does not begin to run until 
he has had knowledge that a mistake 
had been made in the instrument 
sought to be reformed.—Bart v. Bla- 
bey, 39 N.B.2d 230, 287 N.Y. 257— 
Burllngham v. Hanrahan, supra—37 
C J. p 951 note 27 [b] (2). 

(4) However, It has been held to 
the contrary where the grantor was 
in possession and was the party de¬ 
fendant who sought reformation of 
the deed —Cramer v. Benton, 4 Lans. 
291, 60 Barb. 216. 

(5) Settlor of trust created with¬ 
out consideration for daughter and 
her children was entitled to reforma¬ 
tion of deed of trust to include pow¬ 
er of revocation omitted by mistake, 
although ten-year limitation period 
had elapsed since execution of trust 
deed—Vogel v. City Bank Farmers* 
Trust Co, supra. 

am Tennessee 

(1) Cause of action for reformar 
tion bf deed on ground of mistake 
accrued at time of execution without 
regard to time of discovery.—^Barnes 
V. Barnes, 8 S.W.2d 481, 157 Tenn 
332. 

(2) However, it has also been held 
that the cause of action does not ac¬ 
crue until discovery of the mistake 
—^McSpadden v. Parkenson, 10 Tenn 
App. 11. 

2. Cal.—Wedge v. Security-First 
Nat. Bank of Los Angeles, 25 P.2d 
411, 219 Cal. 113. 

La—Gant v. Palmer, App., 10 So.2d 
533. 

37 C.J. p 951 note 28. 

3. Iowa—Cole v. Charles City Nat 
Bank, 87 N.W. 671, 114 Iowa 632. 

N.C.—^Peacock v. Barnes, 55 S.B. 99, 
142 N C 215. 

37 CJ. p 951 note 29. 


Recovery of payments made under 
mistake see supra I 159. 

4. U.S.—Colley v. Canal Bank & 
Trust Co. C.CJLLa., 159 P2d 153. 

Mass —Stonebam Five Cents Sav. 
Bank v. Johnson, 3 N.B.2d 730, 29'5 
Mass. 390, 106 A.L.R. 1333—State 
Nat. Bank of Lynn v. Beacon Trust 
Co.. 166 NB. 837. 267 Mass. 365. 
37 C.J. p 951 note 30. 

5. Idaho.—Commercial Casualty 
Ins. Co. V. Boise City Nat. Bank, 
98 P.2d 637, 61 Idaho 124. 

Tex—Cleveland State Bank v. Gard¬ 
ner, Com.App., '286 S.W. 173. 

37 C.J. p 952 note 31. 

Utlgant must show he Is aggxlev. 
ed party who did not discover the 
mistake.—^Beerman v. Beerman, 279 
N.W. 449, 225 Iowa 48, 118 A.L.R. 
997 

Effect of oonveyaaice of property 
Limitation for bringing action to 
correct mistake m including property 
in deed is not Interrupted by con¬ 
veyance of property mistakenly in¬ 
cluded.—Cleveland State Bank v. 
Gardner, Tex.ComA.pp., 286 S.W 
173 

6. U.S.—^Pettibone v. Cook County, 
CC.A.Mlnn., 120 F.2d 850 

Iowa.—^Buhman v. Oltrogge, 294 N. 

W. 7«8, 229 Iowa 449. 

Tex—^Kennedy v. Bllisor, Civ.App., 
154 S.W.2d 284, error refused— 
Kennedy v Brown. Civ.App, 113 
S W 2d 1018, error dismissed. 

37 C J. p 952 note 32 
Doctrine of presumptive notice gen¬ 
erally see the C.J.S. title Notice 
§5 10-13, also 46 C J. p 643 note 10 
et seq. 

7- Tex.—^Ray v. Barrington, Civ. 

App, 297 S.W. 781. 

Question of law or fact see infra S 
400. 

8. US —White v. Federal Deposit 
Ins Corporation, CCA.Va, 122 F 
2d 770, rehearing denied 124 F2d 
429, certiorari denied Federal De¬ 
posit Ins. Corporation v. White, 
62 set. 1043, 316 U.S. 672, 86 L 
Ed. 1747 

Anz.—^McCarrell v. Turbevllle, 75 P 
2d 361, 51 Anz. 166. 

37 C J. P 962 note 33. 

Becording of deed as aotioe 

(1) In general.—^MeSpadden v. 
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Parkenson, 10 Tenn.App. 11—37 G.J. 
p 952 note 33 [a]. 

(2) Where deed was of record for 
more than eleven years prior to 
grantor's actual discovery of alleged 
mistake and grantee neither con¬ 
cealed the mistake nor exercised 
fiaud in preventing discovery there¬ 
of, grantor did not as a matter of 
law exercise due diligence to dis¬ 
cover the mistake, and the suit to 
correct deed was barred by four-year 
statute of limitations —Kahanek v. 
Kahanek, Tex.Clv.App., 198 SW2d 
174. 

Beeordlag of mortgage as notloe 

(1) With respect to the time for 
bringing action to reform a mort¬ 
gage for mistake, mortgagee Is not 
chargeable with constructive notice 
by reason of recording.—Winker v. 
Tiefenthaler, 279 NW. 436, 225 Iowa 
180. 

(2) Recording of real estate mort¬ 
gage is not of itself, under all cir¬ 
cumstances, sufaclent to charge all 
parties with notice of mistake there¬ 
in, so as to start running of limita¬ 
tions, but only when accompanied by 
circumstances sufficient to put a per¬ 
son of ordinary intelligence and pru¬ 
dence on inquiry, which, if pursued, 
would lead to discovery of mistake. 
—Sweley v. Fox, 284 N.W. 318, 136 
Neb. 780. 

(3) Where examination of records 
would not have revealed a mistake 
in a mortgage which failed to de¬ 
scribe small tract embraced in a unit 
farm and would not have shown that 
the description contained in ;the 
mortgage did not also embrace both 
tracts as intended, rule that record¬ 
ed instruments furnish constructive 
notice of mistake revealed there¬ 
by so as to start statute of limita¬ 
tions running barring suit for refor¬ 
mation seven years after execution 
of mortgage was not applicable.— 
Schroath v. Pioneer Bldg. Ass'n of 
Newport, 119 S.W.2d 1113, 274 Ky. 
68>5. 

Bnputed or vloaxlons notlca 

CD Notice of the mistake so as to 
start the running of the statute of 
limitations may be imputed to the 
party complaining of the mistake.— 
White V. Federal Deposit Ins. Cor¬ 
poration, C.C.A.Va., 122 F.2d 770, re- 
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arises where defendant has so conducted himself to 
plaintiff’s knowledge as to lull him into a sense of 
security and justify him in believing that no mistake 
has been made.^ In some cases discovery of a mis- 
itake must be held to have been made at the time the 
mistake occurred and a party who has once been 
cogfnizant of a mistake, for instance, as to the terms 
of an agreement, cannot toll the statute of limita¬ 
tions by afterward forgetting it^l 

Shortage in quantity of land sold. In case of a 
mistake as to the quantity of land sold, the statute 
of limitations begins to run when the mistake is dis¬ 


covered, or in the exercise of ordinary diligence 
should have been discovered.^^ The failure of the 
purchaser to make a survey within the period of 
statutory limitations may show an absence of due 
diligence,^® but such failure is not conclusive.!^ 
Whether a survey should have been made in a given 
case depends on the particular conditions and 
facts.!B Where the land is of an extended area, 
with irregular and indefinite lines and boundaries, 
failure to have the survey made may strongly, if 
not conclusively, manifest an absence of due dili¬ 
gence.!® 


C. PERFORMANCE OF CONDITION, DEMAND, AND NOTICE 


§ 199. Present Right to Remedy 

The statute of limitations does not begin to run 
untii the party against whom it is asserted can resort 
to a remedy. 

As a general rule, the statute of limitations does 
not begin to run until the party against whom it is 
asserted can resort to a remedy,!7 although gen¬ 
erally, as discussed supra §§ 108, 109, the statute 
does begin to run at that time. Accordingly, until 
a remedy is provided by law for the exercise of an 


asserted right, the statute of limitations otherwise 
applicable to the enforcement of such right does 
not commence to run.!® Since a state cannot be 
sued without its consent, a statute of limitations 
does not begin to run in its favor until it has con¬ 
sented to be sued.!® 

As discussed supra § 110, where there is no pres¬ 
ent right to pursue a particular remedy against a 
party, but such right arises only on the doing of an 
act by him which puts him in default, the statute 


hearing denied 124 F2d 429, certio¬ 
rari denied Federal Deposit Ins Cor¬ 
poration V. White, 62 S.Ct. 1043, 316 
IT S. 672, 86 L.Fd. 1747. 

(2) Notice to all the stockholders 
of a matter Intimately affecting their 
rights may be deemed notice to the 
corporation.—White v. Federal De¬ 
posit Ins. Corporation, CC.AVa., 122 
F.2d 770, rehearing denied 124 F.2d 
429, certiorari denied Federal De¬ 
posit Ins. Corporation v. White, 62 
S.Ot. 1043, 316 U.S. 672, 86 L.Dd. 
1747. 

9m Tex.—Gillespie v. Gray, Cly.App., 
■214 SW 730. 

37 C J. p 952 note 34. 

10- Ky.—^Blakley ▼. Hanberry, 1'36 
S.W. 703, 137 Ky. 283. 

37 C.J. p 952 note 35. 

Knowledge of grantor of mistake In 
deed 

Where the grantor seeks reforma,- 
tion of his deed on the ground of 
mistake, he Is charged, as a matter 
of law, with knowledge of the con¬ 
tents of his deed from the date of 
its execution, and limitations begin 
to run against his action to correct 
It from that date.—^Kahanek v. Ka- 
hanek, Tex.Civ.App., 192 S.W2d 174 
—Kennedy v. Brown, Tex Clv.App., 
113 S.W.2d 1018, error dismissed— 
Barclay v. Falvey, Tex Clv.App., 100 
S.W.2d 791. 

H. Tex.—Gulf Production Co. v. 
palmer, Clv.App., 230 SW. 1017. 


12. Ky,—Jordan v. Howard, 64 S 
W.2d 618, 246 Ky. 142. 

66 C.J. p 1407 note 81, p 1517 note 
34, p 1618 note 35. 

Defendants’ cross action for ref¬ 
ormation of contract for division of 
royalties received under contract to 
divide royalties in proportion to acre¬ 
age owned waa barred by three-year 
statute, where no excuse for fall¬ 
ing to discover alleged mistake in 
acreage on which respective propor¬ 
tions were computed was pleaded, 
and no demand for revision was al¬ 
leged.—^Twining V. Thompson, 156 P. 
2d 29, 68 Cal App.2d 104. 

13. Ky.—^Harlan v Buckley, 103 S. 
W,2d 946, '26(8 Ky. 148. 

87 C.J. p 952 note 3<2 [c]. 

14. Ky.—Jordan v. Howard, 64 S.W. 
2d 013, 246 Ky. 142. 

Where party to exchange of loads 
did not have tract conveyed to him 
surveyed for some live years, when 
he desired to divide for purposes of 
sale, at which time he discovered 
substantial deficiency in acreage and 
thereupon promptly instituted action 
to recover value thereof, his suit was 
not barred by limitations.—^Barton 
V. Jones, '267 S.W. 214, 206 Ky. 238. 

15. Ky.—Jordan v. Howard, 64 S. 
W.,2d 613, 246 Ky. 142. 

87 C.J p 952 note 32 [c], [d]. 

16. Ky.—Jordan v. Howard, supra. 

17. Idaho.—Corpus juris cited In 
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Aker ▼. Aker, 20 P2d 796, 798, 
62 Idaho 713, appeal dismissed and 
certiorari denied 54 S.Ct. 80, 290 
n.S. 587, 78 li Kd. 618. 

La.—^Mallard v. State, App., 194 So. 
447. 

Mloh.—^Lukazewskl t. Sovereign 
Camp, W. O. W., 259 N.W. 807, 270 
Mich. 415. 

Utah —State Tax Commission v. 
Spanish Fork, 100 P.2d 575, 99 
Utah 177, 131 A.L.II. 816 
Wash.—^Bellingham Securities Syn¬ 
dicate V. Bellingham Coal Mines, 
126 P2d 668, 18 Wash.2d 870. 

87 C.J. p 953 note 37. 

Porelgn claim 

Five-year period for commence¬ 
ment of action on foreign claim or 
contract, after establishment of res¬ 
idence by debtor, runs only after 
accrual of cause of action.—^Hough¬ 
ton Bros. V, Yocum, 274 P. 10, 40 
Wyo. 67. 

18. La—Mallard v. State, App., 194 
So. 447. 

19. U.S.—^U. S. V. Fuston, C.C.A 
Okl., 143 F.2d 76, certiorari denied 
66 S Ct. 121, 323 U.S. 768, 89 L.Ed. 
614. 

Okl.—Corpus Juris cited In State v. 
Ward. 118 P.2d ,216, 224, 189 OkL 
682. 

Tex—Corpus Juris cited In Walker 
V. State, Civ.App., 108 S.W 2d 404 
87 C.J. p 963 note 87 Ea]-^9 CJT. 
p 320 note 56. 
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runs only from the default; and where the right 
depends, or the debt is demandable, on a future con¬ 
tingency it must happen before the statute will com¬ 
mence to run. On the other hand, failure on the 
part of one to do an act, which failure itself con¬ 
stitutes a default in the performance of his con¬ 
tract, perfects the cause of action against him and 
the statute of limitations runs from that time.^o 

§ 200. Preliminary Steps Required of Parties 
in General 

a. General rule 

b. Time for taking of preliminary steps 

& Ascertainment of facts fixing right to 

sue 


a. General Buie 

Where plaintiff’s right of action depends on some 
act to be performed by him preliminary to commencing 
suit, and he Is under no restraint or disability In the 
performance of such act, he cannot suspend Indefinite¬ 
ly the running of the statute of limitations by delay¬ 
ing the performance of the preliminary act. 

Where plaintiffs right of action depends on some 
act to be performed by him preliminary to com¬ 
mencing suit, and he is under no restraint or dis¬ 
ability in the performance of such act, he cannot 
suspend indefinitely the running of the statute of 
limitations by delaying the performance of the pre¬ 
liminary act,2i for it is not the policy of the law 
to put it within the power of a party to toll the 
statute of limitations if the time for such per¬ 
formance is not definitely fixed, a reasonable time, 
but that only, will be allowed therefor.23 This rule 


go. Cal —Thomas v. Paclfle Beach 
Co., 46 P. 899, 115 Cal. 186—Dono¬ 
van V. Judson, 22 P. 682, 81 Cal. 
334, 6 Ii.R.A. 591. 

21. D.S.—West V. American Tele¬ 
phone & Telegraph Co., O.CA..Ohio, 
108 F.2d 847, reversed on other 
grounds 61 S Ct. 179, 311 D.S. 
223, *85 L..Fd. 139, 132 A.LH. 956. 
mandate conformed to, C.CA., 121 
F.2d 142, certiorari denied 62 SCt. 
138, 314 U.S. 672, 36 DFd. 537— 
Corpus Juris guoted la T7. S. v. 
Sllgh, aC.A.Anz., 24 F.2d 636, 638, 
vacated on other grounds Sligh v. 

U. S.. 48 S.Ct 600, 277 U.S 582, 
72 L.Ed. 998—Oozpiu Jtirls quoted 
in Dawnlc S. S. Corporation v. U. 
S., 90 CtCl. 687, 678. 

Cal—^Bass v. Hueter, 270 P. 968, 206 
Cal. 284—Woollomes v. Gkimes, 79 
P2d 728. 26 Cal.App 2d 461— 

D*Halr v. U. S Fidelity & Guaran¬ 
ty Co., 49 P.2d 1129, 9 Cal.App 2d 
307—Corpus Juris cited ia D. A. 
Foley & Co. v State, 6 P.2d 288, 
284. 119 Cal.App. 800. 

Iowa—Corpus Juris guoted bu Dean 

V. lowa-Des Moines Nat. Bank & 
Trust Co., 290 N.W. 664, 666, 227 
Iowa 1289, 128 ALB. 137—Lovnen 
V. OestnCh, 242 N.W 57, 214 Iowa 
298. 

SAn.—Corpus JUrls cited ia Ryan v. 
ScovUl, 78 P.2d 877. 87'8, 147 Kan. 
748—^McCormick v. McCormick, 33 
P.2d 942, 140 Kan 38—West v. To¬ 
peka Sav. Bank, 72 P. 252, 66 Kan. 
524, 97 Am.S.R. 385, 68 L.B.A 137. 
Minn.—Weston v. Jones, 199 N.W. 
431, 160 Minn. 32. 

Mo.—Corpus Juris cited la Magee v. 
Mercantile-Commerce Bank & 
Trust Co, 124 S.W.2d 1121, 1125, 
348 Mo. 1022. 

N.T.—Brooklyn Borough Gas Co. v. 
Bennett, 277 N.T.S. 203, 154 Misc. 
106—Flirey v. Graves, 266 NTTS. 
819, 1*48 Mlsc. 785, affirmed In re 
McKay's Adm’r, 271 N.T.S. 1028. 


241 App.Dlv. 897, affirmed Furey 
V. Graves, 195 N.B. 133, 266 N.T. 
415—Corpus Jtirls cited la Rud- 
kowsky V. Equitable Life Assur. 
Soc., 261 N.T.S. 23. 23, 145 Mlsc. 
765, affirmed 266 N.T.S. 721, 238 
App.Dlv. 704, modified on other 
grounds Gkildherg-Rudkowsky v. 
Equitable Life Assur. Soc., 195 N. 
E. 149. 266 NT. 451, reargument 
denied 195 N.E. 226, 266 N.T. 615, 
certiorari denied 66 S.Ct. 94, 296 

U. S. 683, 80 LEd. 412—Corpus Jtu 
rls cited ia Dougherty v. Equita¬ 
ble Life Assur. Soc., 2>59 N.T.S. 
146, 162, 144 Misc. 363, modified 
on other grounds 265 N.T.S. 714, 
238 App.Div. 696, reversed on oth¬ 
er grounds 193 N.E. 897, 266 N.T. 
71, reargument denied 195 N.E. 
226, 266 N.T. 615. 

S C.—Corpus Jtirls quoted la State 
ex rel State Highway Department 

V. Piedmont & N. Ry. Co., 194 S.E. 
631, 634, 1186 S.C. 49. 

Tenn.—^Nottingham v. Kent, App., 
155 SW.2d 882, reversed on other 
grounds Fisher v. Whiton, 63 S.Ct. 
175, 817 U.S 217, 602, 87 L.Ed. 228. 
Tex.—Corpus Jtiris cited ia Cruse v. 

Shaw, Civ.App., 93 S.W.2d 641, 642. 
Va.—Corpus Jtirls cited la White- 
burst V. DufCy, 26 S.E.2d 101, 108, 
. 181 Va. 637. 

Wash.—Corpus Jtirls quoted ia Edi¬ 
son Oyster Co. v. Pioneer Oyster 
Co., 167 P.2d 302, 307, 22 Wash.2d 
616—Washingrton Security Co. v. 
State, 114 P.2d 966, 9 Wash.2d 197, 
135 A.L B. 1330—TemirecoefC v. 
Amencan Express Co., 20 P 2d 23, 
172 Wash. 409—Corpus Juris quot¬ 
ed la Carstens Packing Co. v. 
Granger Irr. Dist., 296 P. 930. 932, 
160 Wash. 674. 

37 C.J. p 953 note 43—67 CX p 321 
note 69. 

22. U.S.—Corpus Juris quoted ia U. 
S. V. Sllgh, C.C.A.AJ1Z., 24 F2d 
636, 638, vacated on other grounds 
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Sllgh V. U. S., 48 S.Ct. 600. 277 
US. 582, 72 L.Ed. 998—Cbrpns Jtu 
rls quoted ia Dawnlc S. S. Corpo¬ 
ration V. U. S.. 90 Ct.Cl. 637, 678. 

Mmn.—Weston v. Jones, 199 N.W. 
431, 160 Minn. 32. 

Mo.—Corpus Jtirls cited ia Magee v. 
Mercantlle-ClommerGe Bank & 
Trust Co., 124 S.W.2d 1121, 1126, 
343 Mo 1022. 

N.T.—^Etirey v. Graves, 266 N.T.S. 
819, 148 Mlsc. 785, affirmed In re 
McKay's Adm'r, 271 N.T.S. 1028, 
241 App.Dlv. 897, affirmed Furey 
V. Graves, 196 N.B. 133, 266 N.T. 
415. 

Pa—^Bell V. Brady, Com.Pl, 5 Faar.L. 
J. 215, reheard 6 Fay.LJ. 12, re¬ 
versed on other grounds 81 A.2d 
647. 346 Pa. 666. 

Va.—Corpus juris dted la White¬ 
hurst V. DufCy, 26 S.E.2d 101, 103, 
181 Va 637. 

Wash.—Corpus Jtirls quoted la Edi¬ 
son Oyster Co. v. Pioneer Oyster 
Co., 167 P.2d 302, 307, 22 Wash. 
2d 616—Carstens Packing Co. v. 
Granger Irr. Dlst, 295 P. 980, 160 
Wash. 674. 

37 aj. p 954 notes 44, 4'6, p 965 note 
68 [eL 

28. U.S —Corpus Jtirls quoted la 
Dawnlc S. S. Corporation v. U. 8., 
90 Ct,Cl. 537, 672. 

Ala.—^Provident Life & Accident Ins. 
Co. V. Heidelberg, 164 So. 809, 22« 
Ala 682, followed in 164 So. 811. 
228 Ala. 686. 

Cal.—Bass v. Hueter, 270 P. 958, 205 
Cal. 284—Woollomes v. Gomes, 79 
P.2d 728, 26 GalA.pp.2d 461-^a. 
pus Juris cited la D. A Foley & 
Co. V. State, 6 P.2d 288, 284, 119 
Cal.App. 300. 

Idaho.—Corpus Juris cited ia John¬ 
ston V. Keefer, 280 P. 824, 325, 48 
Idaho 42. 

Kan.—Corpus Juris dted ia Byaa 
ScovUl, 78 P.2d 877, 872, 147 Klaa. 
748—McCoTmldc v. McConaid^ 83 
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rests on the principle that plaintiff has it in his 
power at all times to do the act which fixes his 
right of action.24 The reason for the rule ceases, 
however, when the right of action is not under his 
control but depends on some act to be performed by 
another, and in this event the cause of action does 
not accrue and the statute does not begin to run 
until the performance of the act^® 

b. Time for Taking of Preliminary Steps 

The particular and peculiar circumstances of each 
case must be taken Into consideration In determining 
what Is a reasonable time for the taking of preliminary 
steps on which the right of action depends; but ordi¬ 
narily such preliminary acts must be performed within 
the statutory period of limitation prescribed for bring¬ 
ing the particular kind of action. 

Under the rule discussed supra subdivision a of 
this section that where the right of action depends 
on a preliminary step to be taken by plaintiff, only a 
reasonable time will be allowed therefor before lim¬ 


itations will commence to run, what is a reasonable 
time for him to act generally will depend on the 
particular and peculiar circumstances of each case 
as it arises.^^ In the absence of circumstances jus¬ 
tifying or excusing delay,27 a reasonable time with¬ 
in which the preliminary act must be performed has 
been held to be the statutory period of limitation 
prescribed for bringing the particular kind of ac- 
tion.28 If money is payable at a particular time on 
condition of the performance of certain acts by the 
creditor, or when and as such acts are performed, it 
has been held that the statute will run from the time 
when the condition might have been performed.29 

Preliminary step referring to remedy. Where, 
although the cause of action itself has accrued, 
some preliminary step is required before a resort 
can be had to the remedy, the condition referring 
merely to the remedy and not to the right, the cause 
will be barred if not brought within the statutory 


P.2d 942, 140 Kan 38—West v. To¬ 
peka Sav. Bank, 72 P. 262, 66 Kan 
624, 97 Am.SR. 885, 63 LKA. 137. 

Mo.—Coxpns Juris cited In Magree v. 
Mercantile-Commerce Bank & 
Trust Co., 124 SW.2a 1121, 112I6, 
348 Mo. 1022. 

N.T.—^Puroy v. Graves, 266 N.T.S. 
819, 148 Misc 786, affirmed In re 
McKay's Adm’r, 271 NY.S. 1023, 
241 App.Blv, 897, affirmed Purey v. 
Graves, 196 N.EI 183, 266 NY. 416 
—Corpus Juris cited in Rudkow- 
sky V. Equitable Life Assur Soc, 
2G1 N.YS. 23, 28, 146 Misc. 765, 
affirmed 265 NY.S. 721, 238 App. 
Div. 704, modified on other grrounds 
Goldberg-Rudkowsky v. Equitable 
Life Assur. Soc., 195 N.E. 149, 266 
N.Y. 451, reargument denied 195 
NE. >226, 266 N.Y. 615, certiorari 
denied 56 S.Ct. 94, 296 U.S. 683, 80 
L.Ed. 412—Corpus Juris cited in 
Dougherty v. Equitable Life As¬ 
sur. Soc, 259 N.YS. 146, 162, 144 
Misc. 863, modified on other 
grounds 266 N.YS 714, 238 App. 
Dlv. 696, reversed on other 
grounds 193 NE. 897. 266 N.Y. 71, 
reargument denied 195 N.E. 226, 
266 N.Y. 615. 

Wash—^Edison Oyster Co. ▼. Pioneer 
Oyster Co, 167 P 2d 302, 22 Wash. 
2d 616—Washington Security Co. 
V. State, 114 P2d 966, 9 Wash.2d 
197, 136 A.L R. 1330 

37 C.J. p 954 note 45. 

a4< Cal—Williams v. Bergln, 47 P. 
277, 116 Cal 66. 

Wash.—Corpus Juris quoted in Edi¬ 
son Oyster Co. v. Pioneer Oyster 
Co., 157 P,2d 802, 307, 22 Wash 2d 
616. 

25. Cal.—corpus Juris dted In Ghl- 
rardelli v. Peninsula Properties 
Co., 107 P.2d 41. 44, 16 Cal.2d 494 


Idaho—Corpus Juris dted in Aker 
V. Aker, 20 P2d 796, 798, 52 Idaho 
713, appeal dismissed and certio¬ 
rari denied 64 SCt 80, 290 U.S 
687, 7i8 L.Ed 518. 

37 C.J. p 964 note 48 

26. Ala.—^Provident Life & Accident 
Ins Co. V. Heidelberg, li54 So. 809, 
228 Ala 682, followed in 154 So. 
811, 2.28 Ala. 685. 

Cal—Williams v. Bergin, 47 P 877, 
116 Cal 66--0'Hair v. U S Fidel¬ 
ity & Guaranty Co., 49 P.2d 1129, 
9 Oal App.2d 307—Corpus Juris dt¬ 
ed in D. A. Poley & Co v State, 
6 P.2d 288, 284, 119 Cal App. 800 
Mo.—Corpus Juris dted in Magee v. 
Mercantile-Commerce Bank & 
Trust Co., 124 S.W.2d 1121, 1126, 
343 Mo 1022. 

N.Y.—^Furey v. Graves, 266 N.Y.S. 
819, 148 Misc 785, affirmed In re 
McKay’s Adm’r, 271 NYS. 1023, 
241 AppDiv. 897, affirmed Purey 
V. Graves. £66 N.Y. 416, 196 N.E. 
133. 

27. Cal—^Bass v. Hueter, '270 P. 968, 
205 Cal. *2184—Woollomes v Gomes, 
79 P.2d 728, 126 Cal.App..2d 461. 

Mo—^Magee v. Mercantile-Commerce 
Bank & Trust Co, 124 S W.2d 1121, 
343 Mo. 1022. 

Va—Whitehurst v. Duffy, 26 S.E.2d 
101, 181 Va. 637. 

Wash.—Washington Security Co v. 
State, 114 P.2d 966. 9 Wash.2d 197. 
136 ALR. 1330 

Delay In making demand excused 
or explained see infra § 201 c (4) 
iregUgenoe of party in fsjling to 
perform condition precedent to right 
of action will not intercept opera¬ 
tion of statute of limitations after 
lapse of reasonable time for per¬ 
formance of condition.—^Provident 
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Life & Accident Ins. Co. v. Heidel¬ 
berg, 154 So. 809, 228 Ala. 682, fol¬ 
lowed in 154 So. 811, 2,28 Ala. 68'5 

28. Cal —Bass T. Hueter, 270 F 
968, 205 Cal 284—^Woollomes v 
Gomes, 79 P2d 728, 26 CalApp.2d 
461. 

Kan—Corpus Juris dted lu Ryan v. 
Scovill, 78 P 2d 877, 878, 147 ,Kan. 
74*8—McCormick v. McCormick, 83 
P.2d 942, 140 Kan. 38—West v. To¬ 
peka Sav. Bank, 72 P. 252, 66 Kan. 
524, 97 Am.SR 385, 63 LRA. 187. 
Mass.—^Barton v. Automobile Ins. Co 
of Hartford, Conn., 84 N.E 2d 516, 
309* Mass. 128—Norwood Trust Co. 
V. Twenty-Pour Federal Street 
Corporation, 3 NE2d 826, 296 
Mass. 284. 

Mo.—Corpus Juris dted la Magee v. 
Mercantile-Commerce Bank & 
Trust Co., 124 S.W.2d 11'21. 1126, 
348 Mo 1022. 

Va.—Corpus Jnxis dted la White- 
burst V. Duffy, 26 S.E2d 101, 104, 
181 Va. 637. 

Wash.—Washington Security Co. v 
State, 114 P.2d 965, 9 Washed 
197, 13'5 AL.R. 1330. 

37 O J. p 954 note 51. 

Contractual or statutory cause of ac¬ 
tion 

Requirement that plaintiff must 
perfect his right of action within 
period fixed by statute of limitations 
as limit of reasonableness Is applica¬ 
ble whether cause of action and ob¬ 
ligation to tender result from con¬ 
tract or from statute—^Norwood 
Trust Co. V Twenty-Four Federal 
Street Corporation, 3 N.E.2d 826, 296 
Mass. 234. 

29. Pa.—^Barnes v. Pickett Hard¬ 
ware Co, 63 A. 378, 203 Pa. 670. 

37 C.J. p 954 note 62. 
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period; therefore the prdiiminary step must be 
taken within that period 80 This rule applies to 
the preliminary necessity of obtaining permission of 
court to file a suit.8i 

c. Ascertaizunent of Facts Fiziiig Bight to 
Sue 

Where the right to sue depends on the prior ascer- 
tainment of facts or the establishment of particular con¬ 
ditions, the running of the statute begins from the as¬ 
certainment of such facts or the establishment of such 
conditions. 

Where the right to sue, to resort to the particu¬ 
lar remedy, or to proceed against particular per¬ 
sons depends on the prior ascertainment of facts^^ 
or the establishment of particular conditions on 
which the peculiar liabilities may be enforced,88 
the running of the statute begins from the ascer¬ 
tainment of such facts or the establishment of such 
conditions, and not until then.84 However, where 
the right of action does not depend on the estab¬ 
lishment of certain conditions, the rule is inap- 

plicable.88 

Judgment fixing rights. Where the facts or con¬ 
ditions fixing the right to sue must be ascertained 
by a judgment in a judicial proceeding, the statute 
does not begin to run until the right of action has 
been ascertained by such proceeding and judg- 
ment8« Thus it has been held that the statute of 


limitations does not start to run against an action 
for recovery of salary paid defendant during his 
occupancy of an office to which plaintiff was elect¬ 
ed until final decision in a quo warranto proceeding 
holding that defendant had not been entitled to the 
office, plaintiffs cause of action not having accrued 
until such final determination.87 

§ 201. Demand 

a. Necessity for demand 

b. Sufficiency of demand and refusal 

c. Time for demand 

a. Necessity for Demand 

(1) In general 

(2) Payment or performance on demand 

(3) Qaim against county or other mu¬ 

nicipal body 

(1) In General 

Ordinarily the statute of limitations begins to run 
against an obligation without demand, and this Is also 
the rule where a demand which Is required is merely 
a preliminary step to pursuing the remedy; but where 
the demand Is necessary to create a cause of action the 
statute runs only from such demand. 

As a general rule, where under the law govern¬ 
ing the status of the parties or under the express 
provisions of the contract between them a definite 


30. Kan.—Coxptui Jnxlg quoted In 
Fuller V. State Highway Commia- 
slon, 38 P 2d 99, 100, 140 Kan. 658 

Minn.—Weston v. Jones, 199 N.W. 
431, 160 Minn. 32. 

Miss.—Coxpns Juxla dted in Gren¬ 
ada County V. Nason, 165 So. 811, 
813, 174 Miss. 725. 

3 0.—Coxpns Jwdn quoted in State 
ex rel. State Highway Department 
V. Piedmont & N. Ry. Co, 194 S.K 
631, 635, 186 S C. 49 
Utah—Corpus JUxls cited in Wilson 
V. Weber County, 111 P.2d 147, 150, 
100 Utah 141. 

27 C.J. p 955 note 53. 

Demand as step referring only to 
remedy see Infra § 201 c (2). 

31. Cal.—^People v. Magee, 183 P 
289, 41 Cal.App 727. 

27 CJ. p 95<5 note 54, p 966 note 61. 
Actions on bonds of shexiffs or con¬ 
stables 

Where leave of court to sue on the 
official bond of a sheriff or constable 
is a prerequisite to the commence¬ 
ment of such an action, the leave to 
sue IS no part of the cause of ac¬ 
tion, but the latter accrues and ex¬ 
ists independent of such leave, and 
is the foundation on which an ap¬ 
plication for leave to sue rests; and 
so the oommencement of the period 
prescribed by a statute of limitation 


which has reference to the accrual 
of the cause of action is not delayed 
until such leave has been obtained, 
and the statutory period is not to 
be computed from such time.—Litch- 
fleld V. McDonald, 22 N.W. 191, 35 
Minn. 167. 

32. Idaho.—Corpus JUxls cited tu 
Aher v. Aker, 20 P.2d 796, 792, 52 
Idaho 718, appeal dismissed and 
certiorari denied 64 g.Ct. 80, 290 
TJ S. 687, 78 Ii.Bd. 618. 

S.C.—Corpus juris quoted in State 
ex rel. State Highway Department 
V. Piedmont & N. Ry Co, 194 S.B. 
631, 636, 186 SC. 49. 

37 C.J. p 955 note 55. 

33. Kan.—Corpus juris quoted lu 
Fuller V. State Highway Com¬ 
mission, 38 P.2d 99, 100, 140 Kan. 
658. 

S.C.—Corpus Juris quoted in State 
ex rel. State Highway Department 
V. Piedmont & N. Ry. Co., 194 S B. 
631, 636, 186 S a 49. 

37 C J p 955 note 56. 

34. Kan.—Corpus Juris quoted in 
Fuller V. State Highway Commis¬ 
sion, 38 P.2d 99, 100, 140 Kan. 558. 

S.C.—Corpus Juris quoted la State 
ex reL State Highway Department 
V. Piedmont & N. Ry. Co., 194 S.B. 
631, 635, 186 S C. 49. 
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Wash.—^Purdy v. State, 92 P.2d 880, 
199 Wash. 638. 

37 C.J. p 956 note 57. 

Ignorance of cause of action in gen¬ 
eral see infra 5 205. 

35. Kan—^Fuller v. State Highway 
Commission, 33 P.2d 99, 140 Kan. 
5&8. 

Betermiaatloa of aavigabUlty 
Where the state purported to sell 
shorelands on nonnavigable lake, 
which lands belonged to purchaser 
by virtue of its ownership of abut¬ 
ting property, determination that 
lake was not navigable was not con¬ 
dition precedent to accrual of pur¬ 
chaser's light of action for recovery 
of purchase money, but right of ac¬ 
tion accrued on payment of purchase 
money to state, and hence purchas¬ 
er's action, brought over thirteen 
years after such payment, was bar¬ 
red by six-year limitation—Wash¬ 
ington Security Co. v. State, 114 P. 
2d 965, 9 Wash.2d 197, 135 A.I.R. 
1330, overruling Purdy v. State. 92 
P.2d 880, 199 Wash. 638. 

36. N.T.—Frank Shepard Co. v. 
Zachary P. Taylor Pub. Co., 188 
N.B. 409, 234 N.T, 466. 

37 C.J. p 956 note 61. 

37. Tex.—^Pease ▼. State, Civ.App., 
228 S.W. *269. 
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liability arises on a day certain, a default at the 
time creates a cause of action and the statute of lim¬ 
itations begins to run without demand.38 So also, 
where the right has fully accrued except for some 
demand which is merely a preliminary step to pur¬ 
suing the remedy, the making of such demand is 
not necessary to set the statute of limitations run¬ 
ning against the obligation.®® However, where a 
demand is not merely a request preliminary to a 
remedy or to the bringing of an action, but is nec¬ 
essary to create a cause of action, the cause of ac¬ 
tion does not accrue until such demand has been 
made, and the statute runs only from such de¬ 


mand,^0 unless, as discussed infra subdivision c of 
this section, demand is unreasonably delayed, or, as 
discussed infra § 202, demand is waived. 

So, where the status of the parties is such that 
the attitude of one of them cannot be wrongful with 
reference to the other until the latter’s rights are 
in some way denied or opposed, or where the na¬ 
ture of the contract and the situation of the par¬ 
ties require that it be adjudged that the trust or 
obligation is a continuing one which is not violated 
or broken until there is a refusal to honor a de¬ 
mand, then the demand creates the present liability 
and the statute runs only from such demand,and 


38. Cal.—Carrasco v. Greco Canning' 
Co., 1S7 P2d 463, 58 Cal.App.2d 
673—Coy V. B. P. Hutton & Co., 
112 P2d 639, 44 CalApp,2d 386 

Iowa—Smith v. Middle States UtU- 
ities Co. of Delaware, 293 NJW. 69, 
>228 Iowa 724 

N.T.—^Nikulnikofl v. Archbishop and 
Consistory of Hussian Orthodox 
Greek Catholic Church, '255 N.T.S. 
653, 142 Misc. 894. 

Pa.—^Benton, to Use of Burgrer v. 
Claar, 178 A, 520, 118 Pa.Super. 
229. 

Tex.—Shirley v. Collin County State 
Bank of Anna, Texas, Clv.App., 296 
S.W. 256. 

Utah.—^Last Chance Ranch Co. ▼. 

Brlckson, 26 P2d 952, 82 Utah 475. 
87 C.J. p 967 note 77. 

39. Cal.—Carrasco v. Greco Canning 
Co., 137 P.,2d 463, 58 Cal.App 2d 
673—-Woollomes v. Gomes, 79 P.Sd 
728, 26 Cal.App.2d 461. 

Ga.—^Banks v. ABStna Life Ins. Co., 
194 SB. 84, 66 Ga.App. 760. 
Iowa.—Gregg v. Middle States Util¬ 
ities Co. of Delaware, 293 N.W. 66, 
22i8 Iowa 933, 132 AL.R. 416. 

“The test Is whether the per¬ 
formance of the condition (the de¬ 
mand or notice) Is a part of the 
cause of action or merely a step 
in the remedy. If the latter, the 
statute does not start to run upon 
the demand or notice; If the former, 
It starts to run upon that demand or 
notice."—Wilson v. Weber County, 
111 P.2d 147, 160, 100 Utah 141. 

4a U S.—West V. American Tele¬ 
phone & Telegraph Co, Ohio, 61 S. 
Ct. 179, 811 U S. 228, 86 L.Bd 189, 
132 A.LR. 966, mandate conformed 
to, C.CA, 121 P2d 142, certiorari 
denied 62 SCt. 138, 814 US. 67,2, 
86 liBd. '637—Paarbanks, Morse & 
Co. V. Highland Glades Drainage 
Diet., D.CPla, 43 P.2d 867 
Cal—^Mlx V. Yoakum, 254 P. 667, 
200 Cal. 681—Atlas Pinance Corp. 
v' Henny, 157 P.2d 401, 68 Cal. 
App.'2d 504—^Altken v. Hayward, 
166 F.2d 69, 68 Gal.App.2d 168— 
Reed V. Lony, 101 P.2d 176, 88 Cal. 
App.2d 406—Woollomes v. Gomes, 


79 P.2d 7*28. 26 Cal.Ajpp.2d 461— 
Miles V. Bank of America Trust & 
Savings Ass'n, 62 P.2d 177, 17 Cal 
App.2d 889—-Kaplan v. Reid Bros, 
i285 P. 868, 104 Cal.App. 26.8—Resi¬ 
dential Development Co. of San 
Pfanclsco y. Andriano, '269 P. Ii86, 
93 Cal.App 155. 

Ga—Wilkes County v. City of Wash¬ 
ington, 145 SB. 47. 167 Ga 181— 
Goodwyn v. Roop, 187 S.B. 127, 63 
Ga.App. 847—Townsend v. Tattnall 
Bank, App., 89 S.B 2d 636—Ameri¬ 
can Surety Co. v. Mernman, 17 S 
B 2d 888, 66 Ga.App. 407 

Ill.—Quigley V. W. N. MacQueen & 
Co., 161 N.B. 487, 821 Ill. 124— 
Pyffe ▼. Fyffe, 11 N.B.2d 857, 292 
111.App. 689—Wolkau v. Wolkau, 
202 IlLApp. 887. 

Xowa—^Board of Sup’rs of Harrison 
County V. Board of Supers of Craw¬ 
ford County, 12 H.W.2d 259, 234 
Iowa 123—Weight V. Iowa South¬ 
ern Utilities Co., 298 NW 790. 
.280 Iowa 838, followed In 298 N. 
W. 794, 280 Iowa 844—-Wilson v. 
Iowa Southern Utilities Co. of 
Delaware, 293 H.W. 77, 228 Iowa 
724—Smith v. Middle States Utili¬ 
ties Co. of Delaware, 293 N.W. 59, 
228 Iowa 666. 

Kan,—-Wolcott & Lincoln v, Butler. 
122 P.2d 720, 1/66 Kan. 106, 141 
A.L.R. 856. 

La—Succession of Porche, 175 So 
670, U87 La 1069. 

Mass —Czelusnlak v. Ossollnski, 173 
KB 690, 273 Mass. 441. 

Mich.—^In re McKeyes’ Bstate, 24 
K.W.2d 155, 315 Mich. 369. 

Minn.—Wlgdale v. Anderson, 258 K. 
W. 726, 193 Mixin 384—^Andrews 
▼. Andrews, 212 K.W. 408, 170 
Minn. 175. 51 A.L.R. 542, adhered 
to 213 K.W. 899, 170 Minn. 176, 
51 A L.R 542. 

K.J.—^Redmond v. New Jersey His¬ 
torical Soc., 18 A.’2d 275, 129 K.J. 
Ba. 67, modified on other grounds 
28 A 2d 189, 182 K.J.Ba. 464. 

K Y.—-Walzer v. Manufacturer’s 
Trust Co, 290 N.Y.S. 879, 160 Misa 
808,, affirmed 290 N.Y.S. 880, 248 
AppiDiv. 866, affirmed 12 N.B.2d 
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452, 276 N.Y. 507—Keleher y. Man¬ 
ufacturer's Trust Co., 260 K.Y, 
S. 899, 145 Misc. 689—Zysman v, 
Zysman, 258 N.Y.S. 886. 141 Misc. 
874. 

N.C.—Bright y. Hood, 199 SB 630. 
■214 N.C. 410, 119 A.LR. 820— 

Aydlett y. Major & Loomis Co., 191 
S.B. 31, 211 NO. 54i8. 

Ohio.—Steverding y. Cleveland Co¬ 
op. Stove Co, 167 N.B. 883, 121 
Ohio St. 260—^Hackett y. Kripke, 
23 NB.2d 438, 62 Ohio App. 89. 

Okl.—Pirst Mortg. Loan Co. v. All- 
wein, 98 P.2d 910, 186 Okl. 491-^ 
Whitehead y. Ckirmley, 246 P. 662, 
116 Okl. 287, 47 A.L.R. 171. 

Pa.—Bell V. Brady, 81 A.'2d 647, 346 
Pa. 666. 

Tex.—Cassidy-Southwestern Com¬ 

mission Co. y. Guaranty Trust Co 
of New York, Civ.App., 174 S.W. 
2d 494^West Texas Utilities Co. 
y. Bills, Cly.App., 102 S.W.2d 284, 
reversed on other grounds 126 S. 
W 2a 18, 118 Tex. 104—iBtna Cas¬ 
ualty & Surety Co v. State for 
Use and Benefit of City of Dallas, 
Civ.App, '86 S.W.2d 826, error dis¬ 
missed—^Flrst State Bank of Ly- 
ford v. Parker, 01y.App., 27 S.W, 
2d 279, error dismissed 

Utah.—-Wilson v. Weber County, 111 
P 2d 147, 100 Utah 141. 

Wash.—^Bruce v. First Nat. Bank, 41 
P.2d 779, 180 Wash. 614. 

37 C.J. p 967 notes 78-76—64 aJ. P 
462 note 63. 

Demand: 

As condition precedent to mainte¬ 
nance of action generally see 
Actions $ 27. 

In particular actions see supra S§ 
118-198. 

41. Idaho.—Coxpus Juris cited in, 
Johnston v. Keefer, 280 P. 824, 326, 
48 Idaho 42. 

Iowa—Coxpus Juxis quoted In. Gregg 
y. Middle States Utilities Co. of 
Delaware, 298 N.W. 66, 76, 226 
Iowa 988, 13,2 A.L.R. 415. 

Tex.—Geyer v. Jones, Civ App., 93 
S.W.2d 1192, error dismissed— 
Coxpus Jnxls cited in French v. 
Hill, Civ.App., 69 S.W.2d 828. 830 
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this is sometimes the effect of a statutory provi- 
sion>2 Also, where one's possession, as against 
another claiming an interest, is rightful,^3 or is in 
contemplation of law the possession of another who 
is the real owner,or where one has not yet per¬ 
formed his part of an executory agreement which 
he may still perform, or where no fixed time for 
such performance is designated in the contract,^^ 
the statute will begin to run only from the time of 
demand. 

By statute it is provided in some jurisdictions that 
where a right exists, but a demand is necessary in 
order to entitle a person to sue, the time within 
which the action must be commenced must be com¬ 
puted from the time when the right to make the de¬ 
mand is complete,^® except, as discussed infra § 
20S, where the right grows out of the receipt or de¬ 


tention of property by an agent, or other person act¬ 
ing in a fiduciary capacity, the time must be com¬ 
puted from the time when the person having the 
right to make the demand has actual knowledge of 
the facts on which that right depends. However, 
such statute does not apply where the claim is such 
that no demand is necessary to entitle a person to 
sue.^^ 

(2) Payment or Performance on Demand 

Generally limitations run against an obligation to 
pay money on demand from Its date, and not from the 
date of demand for payment. 

As a general rule, where money is payable on 
demand, it is due at once, and the statute of limi¬ 
tations begins to run against such an obligation 
from its date and not from the date of demand for 
payment,^* and a creditor cannot suspend limita- 


—Cospns Jnzla dted In Parks v. 
Hines, Civ.App, 68 S.W.2d 364, 
368, aiSrmed Hines v. Parks, 96 
S.W.2d 970. 128 Tex. 289. 

87 C.J. p 958 notes 78, 79. 

42. N.T—In re Rothschild's Hstate, 
297 N.T.S. 189, 261 App.Div 639— 
Howalow ▼. Buczkowskl, 290 N.T. 
S. 370, 248 App.Div. 847—^Brooklsm 
Borough Gas Co. y. Bennett, 277 N. 
Y.S. 203, 154 Misc. 106—^Posner 
y. Empire Trust Co*, 66 N.T.S«2d 
25. 

37 C.jr. p 959 note 80. 

Sellyexy of personal property 
Where plaintiff dellyered automo¬ 
bile to defendant on Eeb. 6, 1934, to 
be sold and proceeds to be applied 
to purchase of another automobile, 
and plaintiff demanded on May <25, 
1938, and Nov. 6, 1939, that defend¬ 
ant should sell him another automo¬ 
bile and should apply money which 
defendant held for plaintiff, on ac¬ 
count of purchase price which was 
refused and plaintiff brought action 
after demanding money on Dea 5, 
1942, action should not have been 
dismissed on pleadings on ground 
that action was barred by limita¬ 
tions.—Walsh v. Stiles, 44 N.T.S.2d 
817, 266 App.Dly. 973, appeal denied 
45 N.T.S.2d 608, 266 App.Diy. 1020. 

43. Colo.—^Dutton Hotel Co. v. Fitz¬ 
patrick, 193 P. 549, 69 Colo. 229. 

37 C.J. p 959 note 81. 

44ti N.T.—^Duryea v. Andrews, 12 N. 

Y.S. 42. 58 Hun 607. 

37 C.J. p 9*59 note 82. 

45. Cal —Thomas v. Pacific Beach 
Co.. 44 P. 475, 5 Cal Unrep Cas 
819. 

37 C. j. p 959 notes 84, 85. 

46. N.Y.—Uumbadze v. Ijignante, 
154 N.B. 645, 244 N.Y. 1—In re 
Elm St. in City of New York. 146 
N.E. 842, 239 N.Y. 220—Williams 
y. Flagg Storage Warehouse Co., 

640.J.S.-14 


220 N.Y.S. 124, 128 Misc. 566, af¬ 
firmed 223 N.Y.S. 925, 221 App. 
Diy. 788—^Hebron ▼. Long, 16 N.Y. 
S.2d 456. 

37 C J. p 959 note 86. 

Purpose of statute 

Statute proylding for computation 
of time within which to sue from 
date of demand, held for protection 
of debtor, pledgor, depositor or own¬ 
er of stolen property.—Williams v. 
Flagg Storage Warehouse Co., i220 
N.Y.S. 124, 128 Misc 666, affirmed 
223 N.Y.S. 925. 221 App.Diy. 788. 

47. U.S —^Loughman v. Town of 
Pelham. aCA-N.Y., 126 F.2d 714. 
NY.—^In re Elm St. m City of New 
York, 146 N.B. 342, 239 N.Y. 220— 
Guild y. Hopkins, 63 N.Y S.2d 522, 
271 App.Diy. 234—Gleason v. 
Ritchie, 47 N.Y.S 2d 88, 267 App. 
Diy. 447—Jaques y. White Knob 
Copper & Deyelopment Co, 23 N.Y. 
S.2d 326, 260 AppDiv- 640—Bollag 
y. National City Bank of New 
York, 232 N.Y.S 498, 225 App.Div. 
218—Riley y. First Nat. Bank, 272 
N.Y.S. 76. 1«1 Misc. 626—Furey 
y. Grayes. 266 N.Y.S. 819, 148 Misc. 
785, affirmed In re McKay's Adm'r, 
■271 N.Y.S. 1023, 241 App Diy. 897, 
affirmed Furey v. Grayes, 196 N.E. 
133, 266 N.Y. 415—^Miller y. Guar¬ 
anty Trust Co., 67 N.T.S 2d 76, 
affirmed 39 N.Y.S.2d 1002, 265 App 
Uiy. 1040, appeal demed 41 N.Y. 
S2d 19i8. 266 App.Div. 666—Braun- 
warth V. Wellmgton, 48 N Y.S 2d 
169, affirmed 65 N.Y.S.2d 116, 269 
App.Diy. 747, appeal denied 66 N 
Y.S 2d 616, 269 App Div. 835. 

Even if defendant sustains a Adu- 
clary relation toward plaintiff, stat¬ 
ute providing for commencement of 
limitations from date of demand is 
inapplicable where cause of action 
sued on does not reauire a demand 
for its maintenance.—Braunwarth v. 
Wellington, supra. 
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48. U.S.—^Ludlow Valve Mfg. Co. v. 
Durey, D.C.N.T.. 57 F2d 583, af-. 
firmed, CC.A., 62 F.2d 608. 

Ala.—^Esslinger v. Spraggms, 188 So. 
401, 236 Ala. 608. 

Cai.—Carrasco y. Greco Canning Co.,. 
137 P.2d 463, 58 Cal App.2d 673— 
People V. Honey Lake Valley Irr. 
Dist., 246 P. 819, 77 CaLApp 367. 

D.C. —^Feucht v. Keller, 104 F.2d 250, 
70 App.D.a 117. 

Iowa—Gregg v. Middle States Utili¬ 
ties Co. of Delaware, 293 N.W. 66, 
228 Iowa 933, 132 A.L.R. 415— 
Hodgson v. Keppel. 232 N.W. 725, 
211 Iowa 795. 

La.—Holstead v. Lewis, App., 160* 
So. 834—Heard y. Heai^ App., 149 
So. 156—^Moore v. Oliphint, 137 So. 
693, 18 La App. 278. 

Md.—Continental Oil Co. v. Horsey,. 
9 A.2d 607, 177 Md. 383. 

Minn.—^Flaozdal v. Johnson, 24i8 N, 
W. 215, 188 Minn. 612. 

Miss.—^Minor v. McDowell, 118 So 
676. 

Okl —Morgan v. Bussell, 119 P.2d 87, 
189 Okl 653—^Farmers & Mer¬ 

chants Nat. Bank of Hooker v 
Cole. 87 P2d 149, 184 Okl. 387— 
First Nat. Bank v. Bell, 282 P. 
147, 140 Okl. 24. 

Pa—J. G. Valiant Co v. Pleasonton, 
164 A. 143, 108 Po-Super. 197, af¬ 
firmed 167 A. 330, 311 Pa. 687. 

S.C.—Coleman y. Page's Estate, 25 
S.E 2d 559, 202 S C 486. 

Tex—^U. S Rubber Co. v. Engla Civ. 
App, 163 S W.2d 983—Security De¬ 
velopment Co. V. Hidalgo County 
Drainage Dist. No. 1, Civ.App., 124 
S.W2d 178—French v. Hill, Civ. 
App., 69 S.W.2d 828. 

37 C.J. p 961 note 4. 

Bills and notes payable on demand' 
see supra S 147. 

Instruments for payment of money 
on demand generally see supra St 
146. 
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tions by postponing his demand.^® However, where 
the obligation is to pay on demand in something 
other than money, or is a collateral undertaking to 
deliver chattels on demand, such demand is a con¬ 
dition precedent and the statute runs only from the 
demand.®® 

(3) Claim against County or Other Munici¬ 
pal Body 

As a general rule, where presentation of a claim 
to a county or other municipal body is a condition pre¬ 
cedent to the maintenance of an action, the statute of 
limitations commences to run from the date the ciaim 
is presented and rejected. 

Where a claim against a county or other munici¬ 
pal body must be presented for allowance before 
suit, it may be stated as a general proposition that 
the statute of limitations will not run against such 
claim until it is presented to, and rejected by, such 
body or the particular board to which it is neces¬ 
sary to present the claim but there is also au¬ 
thority to the contrary.®^ However, a claimant may 
not indefinitely extend the statutory limitation by 
failing to file his claim within a reasonable time, or 
within the time of the running of the statute, there¬ 
by making it impossible for the municipality to re¬ 


ject a claim until long after the statute has run 
against it.®® 

Money in hands of public officer. If money ia 
rightfully in the hands of a public officer, which 
he fails to pay over,®^ or which on the happening 
of a contingency may be demanded back by an in¬ 
dividual,®® the statute runs from demand unless 
there has been a prior conversion, in which case a 
demand is not necessary.®? 

b. Sufficiency of Demand and Refusal 

No particular form of demand Is necessary to start 
the running of limitations. 

Where a demand is required to start the run¬ 
ning of limitations, it need not be in any particular 
form.®7 If It is not in express terms, the conduct 
of the parties may be equivalent to a demand,®® and 
a mere inquiry, on which liability is denied, may 
raise a condition of hostility between the parties, 
dispensing with any further demand or refusal;®® 
on the other hand, an inquiry and answer thereto 
may not constitute a demand and refusal under the 
particular circumstances.®® Where promisors are 
subject to a joint and common responsibility, de¬ 
mand on one is a demand on all.®^ A demand on a 


Payment of money on demand under 
contracts srenerally see supra S 
130. 

Tbs legal or tedudcal mesailiig of 
"payable os. demand” has been long 
held to be payable at once, and the 
statute of limitations begins to mn 
from date, although no demand In 
fact be made.—^Maynor v. Dlllin, 2 
So'2d 440, 241 Ala. 36<2. 

4a. Neb —J. H. Melville liUmber Co. 

V. Scott, 281 N.W, 803, 186 Neb. 
379—^Lulkart v. Hoganson, 2181 N. 

W. 27, 18'6 Neb. 280, 

Tex.—Stacy v Parker, 132 S.W. 632, 
63 TexOiv.App. 129. 

50. Ark—^Parker v. Gaines, 11 S. 
W. 693. 

37 C.J. p 962 note 6. 

51. Tex—HI Paso County v. Ulam, 
C1V.APP.. 106 SW2d 893—Ange¬ 
lina County V. Bond, Clv.App., 16 
S.W.2d 338. 

37 C.J. p 960 note 96. 

Necessity of presenting claim 
against: 

County see Counties 8 S97. 
Municipal corporation see the C.J. 
S title Municipal Corporations 9 
2178, also 44 C J. p 1441 note 46- 
p 1443 note 66. 

12. Wash.—White v. T^ing County, 
174 P. 8, 103 Wash. -27, 380. 

87 C.J. p 960 note 95. 

In KlSBlsslppl 

(1) Under statute It has been held 
that limitations begin to run in fa¬ 


vor of the state, counties, and mu¬ 
nicipal corporations at the time when 
plaintiff first has the right to de¬ 
mand payment from the officer or 
board authorized to allow or dis¬ 
allow the claim sued on.—Grenada 
County V. Nason, 16<6 So. 811, 174 
Miss. 725. 

(•2) Prior to statute, it was held 
that, where fees of a particulax 
county officer were to be allowed by 
a particular board, the statute of 
limitations would not run against 
his claim for such fees until they 
had been rejected by such board — 
Miller V. Hinds County, 8 So 269, 
68 Miss 88. 

53. Cal —Spencer v. Los Angeles, 
179 P. 163, 180 Cal. 108—D. A Fo¬ 
ley & Co V. State, 6 P.2d 283, 119 
CaLApp 300. 

Tex.—Nolan County v Yarbrough, 
C1V.APP., 34 S.W.2d 302. 

WVa.—^Beury Coal & Coke Co. v. 
Payette County Ct., 87 S.B. 268, 76 
WVa, 610. 

37 C.J. p 961 note 99. 

54. N.C.—Gilmore v. Walker, 142 S 
B. 579, 195 NC 464, 69 A.Ii R 63 

37 C.J. p 961 note 1. 

55. Ga—^Savannah v. Kassell, 41 
SB. 572, 115 Ga. 310. 

56. N.C.—Gilmore v. Walker, 142 
S.B. 679, 196 Na 460, 69 A.LR 
53. 

37 C.J. p 961 note 3. 
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57. Cal.—^Bills V Silver Sling Min. 
Co, 39 P. 43, 106 Cal 9. 

37 aJ. p 964 note 35 
Presentatioa of pari-mutiiel tloket 
Where patron at raee-tradk made 
a successful bet, presentation of his 
pari-mutuel ticket after race at win¬ 
dow provided for payment of tickets 
constituted a demand for whole 
amount due thereon, and, for pur¬ 
poses of limitation, patron’s cause of 
action for difference between amount 
paid and amount that should have 
been paid then accrued without ne¬ 
cessity for making a specific demand 
for such difference.—Wise v. Delsr 
ware Steeplechase & Race Ass’n, 
Del., 45 A.2d 547, 165 A.L.R 830. 

Proof of claim filed with executrix 
for money deposited with testator 
for safe-keeping was sufficient de¬ 
mand to give rise to cause of action 
for money deposited and to start 
running of limitation against such 
action as of that time—Kowalow v 
Buczkowskl, >290 N.Y.S. 370, 248 App. 
Div. 847. 

58. NC—Daniel v. Whitfield, 44 N. 
C. 294 

59. Cal.—^Bllls V. Silver Kiing Min. 
Co., 39 P 43. 106 Cal. 9. 

Pa—^Mifflin County Nat. Bank ▼. 
Fourth St. Nat. Bank, 49 A 218, 
199 Pa. 459. 

eOi. U.S—^Davenport v. Prince, C.C 
N.Y., 66 F. 186. 

I 61. Md.—^Rhind v. Hyndman, 64 Md. 
I 627, 89 Am.R. 402. 
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principal may be a sufficient demand on a deputy.®^ 

c. Time for Demand 

(1) In general 

(2) Demand as step referring only to 

remedy 

(3) Intention of parties to delay demand 

(4) Delay explained and excused 

(1) In General 

Where the plaintiff's right of action depends on a 
demand to be made by him preliminary to commencing 
suit, and no time Is fixed for making such demand, he 
cannot suspend indefinitely the runrring of the statute 
of limitations by delay In making it; It must be made 
within a reasonable time. 

As a general rule, where plaintiffs right of ac¬ 


tion depends on a demand to be made by him pre¬ 
liminary to commencing suit, and no time is fixed 
for making such demand, he cannot suspend indef* 
imtely the running of the statute of limitations by 
delay in making it,®3 nor may he extend such pe¬ 
riod by making repeated demands.®^ Thus it has 
been held that the demand must be made within a 
reasonable time,^^ and that what is a reasonable 
time depends on the particular circumstances of 
each case as it arises.^^ 

It has generally been held that a reasonable time 
within which to make the demand is, by analogy, 
the period fixed by the statute of limitations for 
the commencement of the particular action in- 
volved,«7 in the absence of anything to indicate an 


62. Mass—King* v. Hice, H Cush. 
161 

37 C J. p 964 note 40. 

63. US —Gossard y. Gossard, CC.A 
Colo.. 149 F2d 111—Guffey v Gulf 
Production Co., D.C.Pa., 17 F2d 
926 

Cal.—^Bass v. Hueter, 270 P. 958, 205 
Cal 2'84—Bogart v. George Porter 
Co. 223 P. 959. 193 Cal 197. 31 
A.Li.R 1045—0*Melia y. Adkins, 
16*6 P.^d 298, 73 CalApp2d 143— 
Santa Cruz Portland Cement Co. 
y. Young, 133 P 2d 32, 56 Cal.App 
2d 504—O'Hair y. U S Fidelity 
& Guaranty Co., 49 P.2d 1129, 9 
Cal App 2d 307. 

Ga.—Banks y. .^na Life Ins. Co., 
194 SB. 34, 56 Ga.App. 760 

Iowa —^Dean y Iowa<Pes Moines 
Nat. Bank & Trust Co. 290 N.W. 
664, 227 Iowa 1239, 128 ALR 137 
—Lovnen y. Oestrlch, 242 N.W. 57, 
214 Iowa 298. 

Kan.—^McCormick y. McCormick, 33 
P.2d 942, 140 Kan 38. 

Mass.—Norwood Trust Co. y. Twen¬ 
ty-Four Federal Street Corpora¬ 
tion, 3 NB.,2d 826. 295 Mass 234 

Okl—^State y. Board of Com'rs of 
Pontotoc County, 249 P. 394, 119 
Okl. 215. 

Pa.—Bell y. Brady, 31 A 2d 547, 346 
Fa. 666 . 

Tex.—’.astna Casualty & Surety Co. 
y. State, for Use and Benefit of 
City of Dallas, CiyApp., 86 SW.2d 
826, error dismissed. 

Wash—Temirecoeff y. Amexican Ex¬ 
press Co., 20 P2d 23, 172 Wash 
409. 

37 C.J. p 964 note 44. 

Preliminary steps required of par¬ 
ties in general see sppra § 200 . 

64. Cal.—O'Melia y. Adkins, 166 P 
2d 29'8, 73 CalApp. 2 d 143. 

65- U S.—Gossard y. Gossard, C C 
A.C 0 I 0 . 149 F.2d 111—Guffey y. 
Gulf Production Co, D.C.Pa., 17 
F.2d 926. 

Cal.—^Bass y. Hueter, 270 P. 958. 
206 Cal. 284—O'Melia y. Adkins. 


166 P.2d 298, 73 Cal.App 2d 143— 
Aitken y Hayward, 156 P.2d 69, 
68 Cal.App.2d 168—^Ilse y. Burgess, 
83 P.2d 527, 28 Cal.App 2d 664— 
Fall y. Lincoln Mortg Co., 2 P.2d 
58, 115 Cal App. 651. 

Idaho.—Johnston y, Keefer, 260 P. 
324, 48 Idaho 42. 

Ill.—Quigley y. W. N. MacQueen & 
Co, 161 N.B. 487, 321 Ill. 124. 

Iowa—Wilson y. Iowa Southern 
Utilities Co. of Delaware, 293 N. 
W 77, 228 Iowa 724—Smith y. 
Middle States Utilities Co. of Del¬ 
aware, 293 N.W. 69, 228 Iowa 686— 
Dean v. lowa-Des Moines Nat 
Bank & Trust Co., 290 N.W. 664, 
227 Iowa 1239, 128 A.LR 137— 
Lovnen v. Oestrlch, 242 NW. 67, 
214 Iowa 29'8. 

Mass—^Norwood Trust Co. y. Twen¬ 
ty-Four Federal Street Corpora¬ 
tion. 8 NE.,2d 326, 295 Mass. 234 
—^Kelly y. Thomas G Plant Co., 
174 N.E. 224, 274 Mass. 102— 

Ozelusmak y Ossolinskl, 173 N.E. 
590, 273 Mass. 441 

Mich.—General Discount Corporation 
V. City of Detroit, 11 N.W.2d 203, 
306 Mich. 458. 

Minn—^Bannitz y. Hardware Mut 
Casualty Co of Stevens Point, 
Wis., 17 N.W 2d 372, 219 Minn. 236, 
169 AL.R 1017—^Andrews v. An¬ 
drews, 212 NW. 408, 170 Minn. 175. 
51 A.LR 642, adhered to 213 NW. 
899, 170 Minn. 175, 51 ALR. 642. 

Mo.—Corpus juris dted in Magee v 
Mercantile-Commerce Bank & 
Trust Co, 124 S.W^d 1121. 1126, 
343 Mo. 1022. 

N.T.—Heide y. Glidden Buicfc Corp., 
67 N.Y.S 2d 905, 188 Misc. 198. 

Okl.—State v. Board of Com'rs of 
Pontotoc County, 249 P. 394, 119 
Okl. 315. 

Pa.—^Bell y. Brady, 31 A 2d 547, 346 
Pa. 666. 

Tex.—West Texas Utilities Co v 
Ellis, CiyApp., 102 S.W.Sd 234, re¬ 
versed on other grounds 126 S.W 
2d 13, 133 Tex. 104—^ABltna Casu¬ 
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alty & Surety Co. y. State, for Use 
and Benefit of City of Dallas, Civ. 
App., 86 S.W.2d 826, error dis¬ 
missed 

37 CJ. p 964 note 46- 
Buie InappUeahle to Uahllltles cre¬ 
ated ty law 

(1) The text rule has been held 
applicable only where the liability 
is contractual and not where it is 
created by law, such as a bank stock¬ 
holder's statutory liability.—^Free¬ 
man y. Rogal, 40 A.2d 853, 351 Pa 
266 

(2) Liabilities created by statute 
^ee supra 9 h22. 

66. U.S—Guffey v. Gulf Production 
Co, C.C.A.Pa.. 17 P.2d 930. 

Cal—^Miles y. Bank of America Nat 
Trust & Savings Ass'n, 63 P.2d 
177, 17 Cal.App.2d 389—O'Hair v 
U. S. Fidelity & Guaranty Co, 49 
P.2d 1129, 9 Cal App 2d 307. 

Idaho.—Johnston v. Keefer, 280 P 
324, 48 Idaho 42. 

Ill—Quigley v. W. N. MacQueen & 
Co., 151 N.B. 487, 321 Ill 124. 

Iowa—Smith v. Middle States Util¬ 
ities Co of Delaware, 293 NW. 69, 
228 Iowa 686. 

Mass—Kelley v, Thomas G. Plant 
Co. 174 NE 224, 274 Mass. 102 
Minn —^Bannitz y. Hardware Mut 
Casualty Co. of Stevens Point, 
Wis., 17 N.W.2d 372, 219 Minn 
235, 169 A.L.R 1017 
Mo—Corpus Juris cited in Magee v 
MercantileCommerce Bank & 
Trust Co.. 124 S.W 2d 1121, 1125, 
343 Mo 1022. 

Pa—^Bell v. Brady, 31 A.2d 647, 346 
Pa 666 

Tex.—.^tna Casualty & Surety Co. 
y. Slate for Use and Benefit of 
City of Dallas, Civ App., 86 SW2d 
826, error dismissed. 

37 C.J. p 96'5 note 47. 

67. Cal—^Bass y. Hueter, 270 P 
958, 205 Cal. 284—Aitken y. Hay¬ 
ward. 166 P.'2d 59, 68 Cal.App.2d 
168—^Ilse y. Burgess, 83 P.2d 627, 
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expectation that a demand is to he made qtiickly®^ 
or that the parties contemplated an indefinite delay, 
discussed infra subdivision c (3) of this section. 
In some jurisdictions the statute of limitations be¬ 
gins to rtm at the expiration of such period for the 
making of the demand®® unless the parties evident¬ 
ly contemplated the possibility of a longer delay, 
discussed infra subdivision c (3) of this section, 
or the delay is excused, discussed infra subdivision 
c (4) of this section. In other jurisdictions, how¬ 
ever, after the expiration of such period without 
demand the action is barred,*^® this rule being based 
on the theory that the cause of action should be 
taken to accrue for the purpose of setting the stat¬ 
ute in motion as soon as the creditor, by his own 
act, in spite of the debtor, can make the demand 


payable-71 According to some decisions the reason¬ 
able time for making demand is not to be fixed with 
reference to the period prescribed by the statute of 
limitations for the commencement of the particular 
action involved.*^® 

(2) Demand as Step Referring Only to Rem¬ 
edy 

Where the demand Is a preliminary step referring 
only to the remedy and not to the right, the action will 
be barred if the demand Is not made within the stat¬ 
utory period. 

Where the demand is a preliminary step referring 
only to the remedy and not to the right, the action 
wiU be barred if the demand is not made within the 
statutory period.*^® This rule is applied to a cause 
of action against a county, state, or other municipal 


28 CaI.App.2d S64—Fall v. Lincoln 
Mortff. Go.. 2 P.2d 618, 116 Cal.App. 
651. 

Iowa.—Wilson v. Iowa Southern 
Utilities Co. of Delaware, 293 N.W. 
77, 1228 Iowa 724—^Lovnen v. Oes- 
trlch, 242 N.W. I67, 214 Iowa 298 
Mass.—Norwood Trust Co. v. Twen¬ 
ty-Four Federal Street Corpora^ 
tlon, 8 N.Ef,2d 826, 295 Mass. 284 
—^Kelley v. Thomas G. Plant Go.. 
174 N.B. 224, 274 Mass. 102— 

Ozelusnlak v. Ossolinskl, 178 N.B!. 
690, 273 Mass 441. 

Mieh.—General Discount Corporatign 
V. City of Detroit, 11 N.W.2d 208, 
306 Mich. 468. 

Minn,—^Bannltz v. Hardware Mut. 
Casualty Co. of Stevens Point, 
Wls, 17 N.W.2d 372. >219 Minn. 236, 
169 AliB. 1017—Andrews v. An¬ 
drews. 212 N.W. 408, 170 Minn 176, 
61 ALB. 642, adhered to 213 NW. 
899, 170 Minn. 176, 61 A.L B. 642. 
N.T.—^Zysman v. Zysman, 268 N.T. 

S. 885, 141 Misc'874. 

37 C.J. p 965 note 60. 

BUtlffatln^ cizemnstaaoes 

Ordinarily, in the absence of miti¬ 
gating circumstances, a time coinci¬ 
dent with the running of the statute 
will be deemed reasonable —^tna 
Casualty & Surety Co. v State, for 
Use and Benefit of City of Dallas. 
TexCivApp., 86 S.W.2d 826, error 
dismissed. 

XSztenslon of time 

On proof of facts warranting It, 
the reasonable time for mahlng de¬ 
mand may be extended beyond the 
statutory period.—Smith v. Middle 
States Utilities Co of Delaware, 293 
NW. 69. 228 Iowa 686. 

Aotton head not baxzed 
xrs.—West V. American Telephone 
& Telegraph Co., Ohio, 61 S.Ct. 179, 
311 US. 228, 86 L.Ed. 189, 132 A. 
1 j.B. 956, mandate conformed to, 
aCA.. 121 F.2d 142. 


68. Cal—Kaplan v. Beid Bros., 265 
P. 868, 104 CaLApp. 268. 

Mass—Norwood Trust Co. v. Twen¬ 
ty-Four Federal Street Corpora¬ 
tion, 3 NB2d 826, 296 Maas 234— 
Czelusnlah v. Ossolinskl, 173 N.B 
590, 273 Mass 441—Campbell v 
Whorlskey, 48 N E. 1070, 170 Mass 
63. 

89, U-S—Gossard ▼. Gossard, CC. 
A.C 0 I 0 ., 149 F.2d 111 

Idaho.—^Johnston v. Keefer, 280 P 
324, 48 Idaho 42. 

37 C.J. p 966 note 63 

Presumptions as to demand see Infra 
9 884. 

70. Ind.—Hitchcock v. Gosper, 73 N. 
E. 264, 164 Ind. 633. 

Iowa.—Wilson v. Iowa Southern 
Utilities Oo. of Delaware, 293 N. 
W. 77, 228 Iowa 724—^Dean v 
lowa-Des Moines Nat. Bank & 
Trust Co, 290 N.W. 664, 2’27 Iowa 
1289, 128 A.LB. 137—^Lovnen v. 
Oestrich, 242 N.W. 67, 214 Iowa 
298. 

Kan—McCormick v. McCormick, 83 
P.2d 942, 140 Kan 88. 

Mass.—Norwood Trust Co. v. Twen- 
ty-Pour Federal Street Corpora¬ 
tion, 8 N.EI.2d 826, 296 Mass 234— 
Kelley v. Thomas G. Plant Co., 174 
N.B. 224, 274 Mass. 102. 

Mich—General Discount Corporation 
▼. City of Detroit, 11 N.W 2d 203, 
806 Mich. 468. 

Mo.—Ooxpus ororls olted la. Magee v. 
MercantileCommerce Bank & 
Trust Co„ 124 S.W.2d 1121, 1126, 
348 Mo. 1022. 

Okl-—State v. Board of Com'rs of 
Pontotoc County, 249 P. 394, 119 
Okl. 216. 

Tex.—^^tna Casualty A Surety Co. ▼. 
State, for Use and Benefit of City 
of Dallas, CivApp., 86 S.W.2d 286, 
error dismissed. 

Wash—^Temlrecoeff v. American Ex¬ 
press Co, 20 P.2d 23, 172 Wash 
409 

37 C.J. p 965 note 5>5. 
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trareasonable delay 
It has been held that a demand 
made after the expiration of the 
statutory limitation is made after an 
unreasonable delay—Wilson v. Iowa 
Southern Utilities Co. of Delaware, 
293 N.W. 77, 226 Iowa 724. 

Rule held inapplicable 
Wash.—Cochran v. Cochran, 238 P 
918, 188 Wash 415. 

71. U.S —^Fellows V. National Can 
Co., Mich., 257 F. 970, 169 C.GA 
120 . 

37 C J. p 966 note 66. 

79. Ill —Quigley v. W. N. MacQueen 
& Co., 151 N.E. 487, 321 Ill. 124— 
Emerson v. North American 
Transp. & Trading Co., 135 NB 
497, 303 Ill. 232, 23 A.IiB. 1. 

73. Cal.—^Fall v. Lincoln Mortg. Co, 
2 P.2d 58, 116 Cal.App. 661. 

Iowa—^Dean v. lowa-Des Moines 
Nat. Bank & Trust Oo., 290 NW. 
664, 227 Iowa 1239, 128 A.L.B. 137 
Kan—McCormick v. McCormick, 83 
P.2d 942, 140 Kan. 38. 

Miss.—Oozpus Juris quoted In Fu¬ 
qua V. Board of Supervisors of 
Itawamba County, 4 So.j2d 360, 
354. 192 Miss. 6—Oozpus Jiuds sit¬ 
ed In Grenada County v. Nason, 
I 615 SO. 811. 813, 174 Miss. 726 
Utah—Wilson v. Weber County, 111 
P 2d 147, 100 UtaJh 141. 

37 C J*. p 966 note 68. 

Where a rlgrht has folly aoozued 
except for some demand to be made 
as a condition precedent to legal 
relief, which claimant can at any 
time make, if he so chooses, the 
cause of action has accrued for the 
purpose of setting the statute of lim* 
itations running.—^Leahey v. De¬ 
partment of Water and Power of 
City of Los Angeles, 173 P.2d 69, 
76 Cal.App2d 281—Santa Cruz Port¬ 
land Cement Co. v. Young, 188 P.2d 
32, 66 CalApp.2d 604^Wittnian ▼ 
San Fr'incisco, 126 P. 265, 19 Cal 
229. 
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or similar body where the presentment o£ a claim or 
a demand and refusal of payment are necessary to 
make the remedy by action presently available, 
and to the necessity for a demand and refusal to 
perform an oflScial duty before the institution of 
mandamus proceedingsJS 

(3) Intention of Parties to Delay Demand 

If It appears that the money or claim which is the 
subject of the obligation la to be paid on demand In 
fact, the statute will not begin to run until an actual 
demand has been made. 

Notwithstanding the general rule that where a de¬ 
mand is required it must be made within a reasona¬ 
ble time or within the period of limitations, the par¬ 
ties may make a demand a condition precedent, and, 
if it appears that the money or claim which is the 
subject of the obligation is to be paid on demand in 
fact, the statute will not begin to run until an actual 
demand has been made.^® Also, where the instru¬ 
ment itself indicates that the calls for payment are 
to be indefinitely prospective, and are to be made as 
may suit the wants or convenience of the payee,^'^ 


or where a speedier demand would obviously vio¬ 
late the intention of the parties as indicated by the 
terms of their contract,^® there is no ground fur¬ 
nished on which the law can assume any fixed'point 
as the limit to the reasonable time for making de¬ 
mand. Where it appears that the parties contem¬ 
plated a delay in making the demand to some in¬ 
definite time in the future, the statutory period for 
bringing the action is not controlling as to the ques¬ 
tion of reasonable time.^® 

(4) Delay Explained and Excused 

A delay in making a demand may be explained and 
excused. 

A delay in making a demand may be explained 
and excused,®® as where the delay was caused or 
induced by the conduct of the opposite party.®i It 
has been held that, where no administrator had been 
appointed for a deceased debtor, and the creditor’s 
right to sue depended on demand, he was entitled 
to a reasonable time to have an administrator ap¬ 
pointed and to make the demand, which time would 
coincide with the period of limitations.®® 


Cal.—^Leahey v. Department of 
Water and Power of City of Loa 
Anaelea, 173 P.2d 69, 76 CaLApp. 
2d 281 

IClaa.—Oozpna Jiuia quoted in Fuqua 

V. Board of Supervisors of Ita¬ 
wamba County, 4 So.2d 350, 354, 
192 Mias 6—Corpus Juris cited ta 

‘ Grenada County v. Nason, 165 So. 

811, 813, 174 Miss. 725. 

Utah.—Wilson v. Weber County, 111 
P.2d 147, 100 Utah 141. 

87 C.J. p 966 note 69. 

Statute does not run after present¬ 
ment of claim 

When the claim in such cases is 
once duly presented then until it Is 
rejected the statute cannot run.— 
Caldwell County v. Harbert, 4 S.W. 
607, 68 Tex. 821. 

75. Miss.—Corpus juris quoted In 
Fuqua V. Board of Supervisors of 
Itawamba County, 4 So 2d 350, 
3'54, 192 Miss. 6. 

87 C.J p 966 note 60. 

75. Idaho—Johnston v. Keefer, 280 
P. 324, 48 Idaho 42. 

Mich.—^In re McKeyes* Fstate, 24 N. 

W. 2d 155, 31<5 Mich. 369. 

Minn.—^Bannitz v. Hardware Mut. 
Casualty Co. of Stevens Point, 
Wis., 17 N.W.2d 372. 219 Minn. 235, 
159 ADR 1017—Andrews v. An¬ 
drews, 212 N.W. 408, 170 Minn 
175, 51 A.LR 642, adhered to 213 
N.W. 899, 170 Minn. 176, 61 A.Ii.R 
642. 

Mias.—Spiro v. Shapleiffh Hardware 
Co., 118 So. 429, 163 Miss. 81, mo¬ 
tion denied 119 So. 206, 153 Miss. 
W. 


N.C.—Bright v. Hood, 199 SB. 630. 

214 N.C. 410, 119 A.L.R. 820. 

Okl—^Morgan t Russell. 119 P.2d 
87, 189 Okl. 653—^Farmers & Mer¬ 
chants Nat. Bank of Hooker v. 
Cole, 87 P2d 149, 184 Okl 337— 
First Nat Bank v. Bell, 282 P. 
147, 140 Okl. 24. 

Tex —West Texas Utilities Co v. 
BUis, Civ.App, 102 S.W 2d 234. 
reversed on other grounds 126 S W. 
2d 13, 133 Tex. 104—Geyer v. 

Jones, Civ.App. 93 S.W.2d 1192, er- 
ror dismissed. 

Wash.—Cochran v, Cochran, 233 P. 

918, 133 Wash. 416. 

37 C.J. p 966 note 63. 

Couvexilence of parties 
Where adjustment between par¬ 
ties was to be made at their con¬ 
venience, a demand by one or both 
parties to institute further negotia¬ 
tions was contemplated, so that the 
statute would not begin to run until 
demand was made.—Atlas Finance 
Corp. V. Kenny, 157 P.2d 401, 68 
Cal App 2d 604—Aitken v. Hayward, 
156 P.2d 59, 68 Cal.App2d 168 

77. Iowa.—Corpus JUzis cited In 
Wilson V. Iowa Southern Utili¬ 
ties Co, of Delaware, 293 N.W. 77, 
81, 228 Iowa 724. 

37 C.J p 967 note 64. 

78. Idaho.—^Johnston v. Keefer, 280 
P. 324, 48 Idaho 42. 

Mass—Czelusniak v. Ossollnski, 173 
N.B. 690, 273 Mass. 441. 

Wash—Cochran v. Cochran, 233 P. 

918, 133 Wash 416. 

37 aJ. p 967 note 65. 

79. Cal.—Vickrey t. Maier, 129 P. 
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273, 164 Cal. 384—Corpus JUrls cit¬ 
ed in Aitken v. Hayward, 156 P.2d 
59, 61, 68 CalApp2d 168—Corpus 
juris cited in Kaplan v Reid 
Bros, 285 P. 868, 869, 104 CalJkpp. 
268. 

Idaho—Johnston v. Keefer, 280 P. 
324, 48 Idaho 42. 

Mich.—^In re McKeyes’ Bstate, 24 N. 

W.2d 166, 316 Mich. 369. 

Minn.—^Bannitz v. Hardware Mut. 
Casualty Co. of Stevens Point, 
Wis., 17 N.W.2d 372, 219 Minn. 
235, 159 A.L.R. 1017—Andrews v. 
Andrews, '212 N.W. 408, 170 Minn. 
175, 51 ADR 542, adhered to 213 
NW. 899, 170 Mmn. 176, 61 Ar..R. 
642—Fallon v Fallon, 124 N.W. 
994, 110 Minn. 213, 136 Am SR. 
464, 32 DRA..N.S., 486, 

Tex—Corpus juris quoted in West 
Texas Utilities Co. v. Bills, Civ. 
App, 102 S.W.2d 234, 240, reversed 
on other grounds 126 S.W.2d 18, 
133 Tex. 104. 

Wash.—Cochran v Cochran, 238 P. 
918, 183 Wash. 415. 

80. U. S—Sullivan v Ellis, Colo., 
219 F. 694, 155 C.C.A. 366. 

37 C J. p 967 note 69. 

81. Cal.—^Langdon v. Dangdon, 117 
P.2d 371, 47 Cal.App.2d 28—Miles 
V. Bank of America Nat. Trust & 
Savings Ass'n, 62 P.2d 246, 7 CaL 
App.2d 65. 

37 C.J. p 967 note 69 [b]. 

Waiver, estoppel, and agreements 
affecting limitations see supra 89 
24-26. 

83. U S.—Sullivan v. Bills, Colo, 219 
F. 694. 135 aCJL 366. 
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§ 202. -Waiver of Demand 

A refusal to perform or denial of liability dispenses 
with the necessity of a demand and sets the statute of 
limitations In motion. 

A refusal to perform or denial of liability dis¬ 
penses with the necessity of a demand and sets the 
statute of limitations in motion.^^ So too, in the 
case of a cause of action of which a demand and 
refusal are essential elements, a defendant can¬ 
not claim advantage of the statute of limitations be¬ 
cause, before the demand had been made and the 
cause of action had accrued, he had wrongfully in¬ 
capacitated himself from complying with the de¬ 
mand when it should be made.^^ 

§ 203. Tender and Offer of Performance 

Where a party may call for performance of the 
agreement on the part of another only on a tender or 
offer to perform his own agreement, there can be no 
breach of the obligation by one until such offer or 
tender by the other, and the statute will begin to run 
only after the offer of performance is refused. 

Where a party may call for performance of the 
agreement on the part of another only on a tender 
or offer to perform his own agreement, there can 
be no breach of the obligation by the one until such 
offer or tender by the other, and the statute will not 
begin to run until that time, 86 although it does begin 
to run when the offer of performance is refused.®® 
However, where the mutual agreements are not to 
be concurrently performed, or the performance of 
one does not depend on the performance of the 
other, the statute may run against the cause of ac¬ 
tion on the breach of the agreement on the one side 
whether or not the agreement on the other side has 


been performed.®^ 

Time for tender and offer of performance. 
Where a tender is necessary to perfect a cause of 
action so as to enable an action to be brought on 
it, a party cannot, by failing to act, preserve his 
cause of action indefinitely.®® Thus it has been 
held that, where there is nothing to indicate an in¬ 
tention that a tender is to be made with unusual 
speed®® or that the parties contemplated an indef¬ 
inite delay,®® the tender must be made within a 
reasonable time.®i Ordinarily the period fixed by 
the statute of limitations for commencing the par¬ 
ticular action is taken by analogy to be the rea¬ 
sonable limit of time,®® and unless the tender is 
made within such period the action is barred.®® 

§ 204. Notice 

Where a cause of action has accrued and a notice 
Is merely a step in the remedy, the statute runs from 
the accrual of the cause of action; but where notice 
IS an integral part of the cause of action the statute 
runs only from the giving of the required notice. 

Where a cause of action has accrued and a notice 
to the party sought to be charged is merely a step 
in the remedy, the statute of limitations commences 
to run from the date of the accrual of the cause of 
action, and not from the time the notice is given.®^ 
However, the giving of notice of a claim may con¬ 
stitute an integral part of the cause of action, and 
in such case the statute of limitations begins to run 
only from the time the notice is given.®® Thus, 
where a contract expressly provides for notice be¬ 
fore liability accrues, the statute will not run until 
such notice is given according to the requirement 
of the contract.®® 


83. U S.— JJ. S. v. Guaranty Trust 
Co. of New York, C.C.ANT., 100 
P-3d 369—Guffey y Gulf Produc¬ 
tion Co., DC Pa, 17 F.2d 926 

Kan.—^Lumpkins y. First Nat. Bank 
of Mt. Hope, 109 P.2d 66, li53 Kan. 
163. 

Ohio —Steverdlng: v. Cleyeland Co¬ 
op. Stoye Co, 167 N.F. 883, 121 
Ohio St. 250. 

Tex—Cassidy-Southwestem Com¬ 

mission Co. y. Guaranty Trust Co. 
of New York, Clv.App, 174 SW. 
2d 494. 

Wash.—^Bruce y. First Nat. Bank, 41 
P 2a 779, 180 Wash 614. 

37 C.J'. p 963 note 32. 

Waiver of demand In particular ac¬ 
tions see supra 9S 118-198 

84. N.T.—Ganley v. Troy City Nat. 
Bank, 98 N.Y. 487. 

87 C.J. p 964 note 34. 

85. Iowa.—Coxpns Juris quoted In 
Greggr v. Middle States Utilities 
Co. of Delaware, 293 N.W. 66, 76, 
228 Iowa 933, 132 AL.R. 415. 


Ohio —^Hackett y Kripke, 23 N F 2d 
438, 62 Ohio App 69. 

37 C.J. p 967 note 71. 

Tender and offer of performance in 
particular actions see supra 95 
118-198. 

86. Iowa.—Corpus Juris quoted in 
Greerer v. Middle States Utilities 
Co of Delaware, 293 NW 66, 76, 
2.28 Iowa 933, 132 A.L R 415 

37 C J. p 967 note 72. 

87. Cal—^Donovan v. Judson, 22 P. 
682, 81 Cal. 334, 6 LRA 591. 

37 C J. p 968 note 78. 

88. Mass—^Norwood Trust Co. v. 
Twenty-Four Federal Street Cor¬ 
poration, 8 N.F.2d 826, 295 Mass. 
234 

89. Mass—^Norwood Trust Co v. 
Twenty-Four Federal Street Cor¬ 
poration, supra 

90. Mass —^Norwood Trust Co. v. 
Twenty-Four Federal Street Cor¬ 
poration, supra 

91. Mass.—^Norwood Trust Co. v. 
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Twenty-Four Federal Street Ooi> 
poration, supra 

92. Mass —^Norwood Trust Co. v. 
Twenty-Four Federal Street Cor¬ 
poration, supra 

93. Mass —^Norwood Trust Co, v. 
Twenty-Four Federal Street Cor¬ 
poration, supra. 

94. Kan—Fuller v State Highway 
Commission, 38 P 2d 99, 140 Kan. 
558, 95 ALR 1186 

Utah—Wilson v Weber County, 111 
P2d 147, 300 Utah 141. 

Notice in particular actions see su¬ 
pra 99 118-198. 

95. Utah—Wilson v. Weber County, 
supra 

Notice held sufiloleut 
Notice to the duly recognized dip¬ 
lomatic representatives of the State 
of Russia must be taken as notice 
to the Slate of Russia —^U. S. v. 
Guaranty Trust Co. of New York, 
CCA.NT, 100 F2d 369 

96. Fla.—Corpus Juris quoted in 
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LIMITATIONS OF ACTIONS 


Where one not under disability®^ has notice of an 
adverse claim or possession,®® of an actionable 
wrong,®® of the rejection of a claim presented for 
allowance and payment,^ or of a fact which by 
reason of the relation of the parties at once sub¬ 
jects the one to liability to the other,® the cause of 
action accrues when the notice is given and the 
statute runs from that time, but not until then.® 
Also, if one is in possession of property for, and in 
the right of, another, the right of action arises and 
the statute of limitations begins to run from the 
.time of notice of an adverse holding or antagonistic 
daim,^ and not until then.® Under particular stat¬ 
utory provisions creating liability on notice of the 
'peculiar conditions, it has been held that the stat¬ 
ute of limitations runs from the time of the giving 
*of the prescribed notice,® but there is also authority 
’holding that the statute of limitations runs from the 
‘happening of the event, notwithstanding any provi¬ 
sion of law directing the giving of notice.^ 


§ 204 

Time for notice. Where the giving of notice is 
required to start the running of limitations, it has 
been held that a party cannot indefinitely extend the 
period of limitations by failing to give the required 
notice® and that sudi notice must be given within 
a reasonable time.® In the absence of peculiar cir¬ 
cumstances, it has been held that a reasonable time 
is a period coincident with that provided in the 
statute of limitations barring the action.^® Where 
notice is part of the remedy and not part of the 
cause of action, it must be given and the action must 
be commenced within the statutory period from the 
accrual of the cause of action.^^ 

A delay in giving notice may be explained and 
excused.!® Thus it has been held that the statute 
of limitations does not commence to run until a par¬ 
ty is in position to give the required notice.!® 

Constructive notice may constitute actual notice 
as far as concerns a statute of limitations.!^ 


Franklin Life Ins. Co. v. Tharp, 
178 So. 300, 130 Fla. '646. rehearinsr 
denied 179 So. 406, 131 Fla. 213. 

HI —CozpTLB Jiuls cited in Toledo, P. 
& W. R R. V. Brown, 31 NE.2d 
767. 772, 376 Ill. 438. 

Idass —Grocer v. Montifore Ceme¬ 
tery Ass'n, 29 N.E.'2d 313, 307 
Mass 45. 

*37 C.J. p 969 note 84. 

07- Nev.—-Wren v. Dixon, 161 P. 
722, 40 Nev 170, AnnCas.l918D 
1064, petition denied 167 P. 324, 40 
Nev. 170, AnnCas.l918D 1064. 

^7 C.J. p 968 note 74. 

98. Cal.—Nadler v. Nadler, 81 P.2d 
829, 138 Cal.App. 118. 

Okl—Newbem v. Gould, 19 P.2d 167, 
162 Okl. 82. 

Tex.—^Federal Elec. Co. v. Johnson, 
Clv.App, 187 S.W.2d 410, error dis¬ 
missed. 

37 C.J. p 968 note 7i6. 

99. Tex.—^Flack v. Haynle, 18 Tex. 
468—^Bostick V. Heard, Civ.App, 
164 SW. 34. 

1. U.S.—^Mahoning: Coal R. Co. v. U. 
S., D.aOhio, 28 F2d 917. 

37 C.J. p 968 note 77. 

2. Cal.—-Watson v. Santa Carmellta 
Mut. Water Co.. 137 P.2d 767, 68 
Cal.App2d 709. 

Kan.—-Wolcott & Lincoln v. Butler, 
122 P.2d 720, 166 Kan. 105, 141 
A.L.R. 366. 

Ky.—-Kentucky Nat Park Conomls- 
sion V. Dennison, 134 S.W 2d 973, 
281 Ky. 61—^Bogrle’s Adm’r v. 
Thompson, 20 S.W.2d 173, 230 Ky. 
538. 

Mich.—Joyce v. Grand Trunk West¬ 
ern R. Co., 289 N.W. 270, 291 Mich. 
430. 

Mo.—Sharon v. Kansas City Granite! 


& Monument Co., 125 S.W.2d 959, 
333 Mo.App. 647. 

Tex.—First State Bank of Lyford v. 
Parker, Civ.App, 27 S.W.2d 279, 
error dismissed—Shaplelgrh v. 
Huff, ClvApp., 294 S.W. 6*67—^First 
State Bank of Semmole v. Shan¬ 
non, ClvApp, 159 S.W. 398. 
Wash.—Bale v. Floyd, 91 P.2d 1026, 
199 Wash. 603. 

37 O J. p 968 note 78. 

Bank statement 

Rendeiingr a statement showing: 
balance claimed to be due by bank 
IS equivalent to a **notice” that any 
claim in excess of that amount will 
not be paid and as to 8u<^ excess 
the statute of limitations begins to 
run at once, and the depositor may 
sue without any subsequent notice. 
Del.—^Keller v. President, Directors 
and Company of Farmers Bank of 
State of Delaware, 24 A 2d 639, 2 
Terry 471. 

Wash.—^Bruce v. First Nat. Bank, 41 
P.2d 779, 180 Wash 614. 

3. Neb —Stephenson v. Murdock, 
130 NW. -678, 88 Neb 796. 

87 C.J. p 968 note 79. 

4. Tex—^Federal Elec. Co. v. John¬ 
son, ClvApp, 187 S.W.2d 410, er¬ 
ror dismissed 

37 CJ. p 968 note 80. 

Repudiation of trust see supra S 
182. 

5. Ill—Cooper v. Cooper, 23 N.E. 
246, 132 Ill. 80. 

37 C J. p 968 note 81. 

e. Colo.—Alfred v. Esser, 16 P.2d 
714, 91 Colo. 466. 

Neb.—^Federal Trust Co. v. Overland¬ 
er, 223 N.W. 797, 118 Neb. 167. 

37 CJ p 968 note 83. 

7. ITS—Baker v. 17. S., D.CIdaho, 
15 F.Supp. 982. 
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8. Cal.—^Bass v. Hueter, 270 F. 958, 
205 Cal. 284—Woollomes v. Gomes, 
79 P.2d 728, 26 CalAppAd 461. 

9. Cal.—^Bass v. Hueter, 270 P. 968, 
205 Cal. 284. 

Belay h41d nnreasonable 
Where one whose right to sue Is 
subject to no greater obstacle than 
a requirement that he give notice 
m advance and it appears that he 
might, at his mere volition, have 
given It at any time within a period 
of years from some encertainable 
date, if he delays for an unreason¬ 
able time his right to sue will be 
treated as having in effect both ac¬ 
crued and lapsed.—-Woollomes v 
Gomes, 79 P2d 728, 26 Cal.App.2d 
461. 

10» Cal.—^Bass v. Hueter, 270 P. 958, 
306 Cal. 284—-Woollomes v. Gomes, 
79 P.2d 728, 26 CalApp2d 461. 
11. Utah—Wilson v. Weber County, 
111 P.2d 147, 100 Utah 141. 

IS. Fla—^Franklin Life Ins. Co. v. 
Tharp, 178 So. 800, 130 Fla. 646, 
rehearing denied 179 So. 406, 181 
Fla. 213. 

13. Mich.—^Lukazewskl v Sovereign 
Camp, W O W., 259 N.W. 807, 
270 Mich 416. 

N.T—Gardner v. Northwestern Mut. 
Life Ins Co., 286 NTS. 74, 246 
App.Div. 868, alhrmed 4 N.E.2d 
818, 272 N.T. 692 

14. Tex.—^Federal Elea Co. v. John¬ 
son, Civ.App., 187 SW.2d 410, er¬ 
ror dismissed—^Rodgers v. First 
Nat Bank, Civ.APP., 68 S.W.2d 
371. 

37 C.J. p 969 note 85 
XTotlee TaM insnAoient 

(1) Motion adopted by board of 
commissioners ratifying purchase by 
secretary of land bank bonds with 
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LIMITATIONS OF ACTIONS 64 0. J. S. 

Notice of facts dispensing Toith demand. Where the statute of limitations will run from the time of 
the creditor has notice of facts dispensing with a such notice.^® 
demand which might have been otherwise necessary, 

D. KNOWLEDGE, IGNORANCE, AND CONCEALMENT OF CAUSE OF ACTION 


§ 205. Ignorance of Cause of Action in Gen¬ 
eral 

In the absence of a statute providing otherwise. 
Ignorance of tfie existence of a cause of action ordi¬ 
narily does not toll the statute of limitations, partic¬ 
ularly where the facts may be ascertained by inquiry or 
diligence. 

Except where by statute limitations do not begin 
to run until knowledge of the cause of action is ac¬ 
quired by the person in whom the cause of action 

sinkins: funds of highway district, 
and entry thereof In board's minutes 
which were not published, did not 
constitute notice to taxpayer so as 
to bar his action to recover funds 
from members of board more than 
three years thereafter.—^Pller High¬ 
way Dist in Twin Falls County ex 
rel. Alworth v. Shearer, 80 P.^d 199. 

64 Idaho 201. 

(2) Elxecutlon and filing of mort¬ 
gage on property by grantee under 
deed intended as a mortgage held 
not to set in motion statute of limi¬ 
tations as against the real owner.— 

Miller V. Oloney, 266 P. 159, 123 Han. 

538. 

15, S.C.—Cohrs v. Fraser, 5 S.O. 

861. 

Wash—^Bruce v. First Nat, Bank, 41 
P 2d 779, 180 Wash. 614. 

870 J p 969 note 86. 

Bepudiation of trust generally see 
supra 5 li92. 

Waiver of demand generally see 
supra S 801. 

Dellvexy of baaik hook to deposi¬ 
tor showing no money on deposit 
was notice of fact that he had no 
deposit and started statute running 
against any cause of action for a 
conversion that the bank book dis¬ 
closed.—^Lumpkins v. First Nat. 

Bank of Mt. Hope, 109 P.2d 66, 168 
IKan. 168. 

16^ US.—^Little ▼. Haas, DOGa., 68, 

F.Supp. 545. 

Ga.—Wall Y. Middle Georgia Bank, 

179 S.BI. 868, 180 Ga. 481. 

La.—^Rhodes v. International Paper 
Co, 189 So. 755. 174 La 49. 

87 C.J. p 971 note 2. 

Knowledge of fraud see supra S 
184. 

Xn New York 

(1) By express provision of a stat¬ 
ute, where a right of action grows 
out of the receipt or detention of 
money or property by an agent, trus¬ 
tee, attorney, or other person acting 
in a fiduciary capacity, time must 
be computed from the time of the 


lies,^® and except where there has been a fraudu¬ 
lent concealment of the cause of action by the per¬ 
son liable, as discussed infra § 206, the rule is gen¬ 
erally establishedi*^ that mere ignorance of the ex¬ 
istence of the cause of action or of the facts whidi 
constitute the cause will not postpone the operation 
of the statute of limitations; the statute runs from 
the time the cause of action first accrues notwith¬ 
standing such ignorance, 18 if the facts may be as- 

2d 6218 —^Mattlson-Greenlee Servics 
Corporation v. Oulhane, O.O.A.I1L, 
103 F.2d 608—City of FI Paso v. 
West. C.C.A.Tex., 102 F.2d 927. re« 
hearing denied 104 F2d 96, certio¬ 
rari denied 60 S.Ct. Ill, 808 UJ3. 
687. 84 LBd. 492, and West v. City 
of FI Paso. 60 set. Ill, 808 U.S. 
587, 84 LFd. 49>2—^Morse v. Noyes. 
C.C.A.Mass, 86 P.2d 194—^Foster 
& Klelser Co. ▼. Special Site Sign 
Co. C.C.ACal. 86 F-2d 742, cer^ 
tiorari denied Special Site Sign 
Co. V. Foster & Kleiser Co, 67 S. 
Ct. 316, 299 U.S. 618, 81 L.Fd. 462 
—^Arkansas Natural Gas Co. v. 
Sartor. C.C.A,La, 78 F.2d 924, cer¬ 
tiorari denied Sartor v.' Arkansas 
Natural Gas Go, 56 S.Ct. 881, 296 
U S. 666, 80 L.Fd. 467—Anderson 
V Galley, D.C.Ga., 88 F.2d 686- 
Hartmann v. Time, Inc., D.C.Fa.. 
64 F.Supp. 671—Christiansen v. 
Christiansen, D.C.Tex., 62 F.Supp., 
341, reversed on other grounds, C. 
C.A., 169 F.2d 366—Martucci v. 
Hoppers Co., D.aN.X, 68 F.Supp. 
707—Corpus Juris cited In Stubba 
U. S, D.C.N.C.. 21 F.Supp. 1007. 
1010 . 

Ala.—State, for Use of Houston 
County, V. U. S. Fidelity & Guaran¬ 
ty Co, 196 So. 426, 289 Ala. 446 
—Hudson V. Moore, 194 So. 147, 
239 Ala. 130. 

Ariz —Corpus Juris eited lu Tom 
Reed Gold Mines Co. v. United’ 
Fastem Mining Co%, 8 P.2d 449, 39 
Anz 588. 

Ark—State of Tenn. ▼. Barton, 198 
S W.2d '612--Llncoln Nat. Life Ins 
Co. V. HufC, 197 S.W.2d 9'27—Faulk¬ 
ner V. Huie, 168 S.W.2d 889, 205 
Ark 882—^Landman v. Fi^)cher, 119' 
SW.2d 621, 196 Ark 609—Arkan¬ 
sas Light & Power Co. v. Decker. 
28 S.W.2d 701, 181 Ark. 1079. 

Cal.—^Leahey v. Department of Wa¬ 
ter and Power of City of Los An¬ 
geles, 178 P.'2d 69, 76 CalA.pp.2d* 
281—Corpus Juris cited in Scafidl 
V. Western Loan & Bldg. Co., 165 
P.2d 260, 269, 72 CaLApp.2d 550. 


discovery of the facts —Classen- 
Smith V. National City Bank, 48 N. 
F2d 265, '290 NT. 70—Guild v. Hop¬ 
kins, 63 N.T.S2d 622, 271 AppDiv. 
234—^In re Di Crocco's Fstale, 12 N. 
T.S2d 276, 170 Misc. 826—Hebron 
V. Long, 16 N.T.S.2d 466—37 C.J p 
971 note 2 Id, 

(2) This provision was held inap¬ 
plicable to action against bank for 
sum deposited for purchase of gov¬ 
ernment bonds, bank not acting in 
fiduciary capacity and plaintifC hav¬ 
ing knowledge of facts, on which his 
right to make demand depended, at 
all times.—^Biley v. First Nat Bank, 
272 N.TS. 76, 161 Misc. 626. 

What constitutes knowledge 

Acquisition of sufficient informa¬ 
tion which, if pursued, would lead 
to true condition of things was held 
sufficient knowledge to start running 
of prescription—^Toung v. Interna¬ 
tional Paper Co, 166 So 281, 179 
La. 803—^Mayer v. Ford, La.App., 12 
So.2d 618. 

Knowledge of orlglUBl owner 
In suit by heirs at law of original 
owner of oil-producing lands to re¬ 
cover interest in oil produced there¬ 
from, acts and knowledge of original 
owner were held not available as 
basis for plea of prescription, where 
prescription was not pleaded against 
original deceased owner, but only 
against heirs at law as owners — 
Boykin v. Jenkins, 155 'So. 244, 179 
La. 843. 

17. Fla —Corpus Juris q.uoted In 
Franklin Life Ins. Co. v. Tharpe, 
179 So 406, 407. 181 Fla, 218. 

87 G J p 969 note 91. 

18. U.S.—Colley v. Canal Bank & 
Trust Co, C.CA.La., 169 F.2d 168 
—State of Oklahoma ex rel Phil¬ 
lips V. American Book Co, C.CA. 
Okl., 144 F'2d 686—Hickok Produc¬ 
ing & Development Go v. Texas 
Co, CC.A.Tex., 128 F.2d 183— 
Pettibone v. Cook County, Minn, 
C.C.A.Minn., 120 F.2d 860—Pickett 
V. Aglinsky, CC,A.W.Va., H6 F. 
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—^First Nat Bank of Richmond v. 
Thompson, 140 P.2d 75. 60 Cai. 
App.2d 79—^Department of Social 
Welfare v. Stauffer. 133 P.2d 692. 
56 Cal^pp.2d 699—Coy v. B. F. 
Hutton & Co . 112 P.2d 639, 44 Cal. 
App.2d 386—^Rose v. Dunk-Harhi- 
son Co., 46 P.2d 242, 7 Cal.App.2d 
602—Johnson v. Nolan. 288 P. 78, 
78 Cal.App. 298—Medley v. Hill, 
285 P. 891, 104 Cal.App. 809. 

Colo.—^Rosane ▼. Sengrer, 149 P.2d 
372, 112 Colo. 363—Corpus JHzls 
cited In Miller v. Industrial Com¬ 
mission, 10*5 P.2d 404, 405, 106 
Colo. 364. 

DeL—Wise v. Delaware Steeplechase 
& Race A8s*n, Ch., 39 A 2d 212, af¬ 
firmed, Sup., 45 A.2d 547, 165 A« 
L.R. 830. 

Fla.-^Ooxpiis Juris quoted at lengrth 
In Franklin Life Ins. Co. v. Tharpe. 
179 So. 406, 407, 131 Fla 213. 

Ga.—Stephens y. Walker, 18 SB.2d 
637, 198 Ga. 330—Mobley v. Mur¬ 
ray County, 173 SB. 680, 178 Ga, 
388—^Edwards v. Monroe, 189 S.B. 
419, '54 Ga.App. 791—Silvertooth v. 
Shallenberjer, 174 S.B. 365, 49 Ga. 
App. 138—^Ponder v. Barrett, 169 
S.E. 267, 46 Gaj\.pp 767—Barrett 
V. Jackson, 162 S B 308, 44 Ga.App. 
611—^Arnold v. Rogers, 159 S.B. 
136, 43 Ga.App. 390. 
m.—Jackson v. Anderson, 189 N.R 
924, 355 Ill. 650—Toft v. Acacia 
Mausoleum Corporation, 64 N.B. 
2d 616, 822 IlLApp. 614—Mann v. 
City of Chicago, 42 N.B.2d 862, 815 
Ill.App. 179, followed in McCaus- 
land V. City of Chicago, 42 N.B.2d 
867, 315 Ill App. 211. 

Ind.—City of Rushville v. Thomas, 
165 NB. 841, 88 Ind.App. 665. 
Iowa.—^McGrath y. Dougherty, 275 
N.W. 466, 224 Iowa 216—New York 
Life Ins. Co. y. Clay County, 267 
N.W. 79, 221 Iowa 966. 

Kan.—^Dougherty y. Norlin, 78 P.2d 
85, 147 ICan. 565—Sauberli y. 

Sledd, 6'5 P.2d 415, 148 Kan. 350. 
Ky.— Corpus Juris cited In Wilcox y. 
Sams, 281 S.W. 832, 834, 213 Ky. 
696. 

La.—Smith y. Tyson, 192 So. 61, 193 
La. 67L 

Mass.—^Moseley y Briggs Realty Co., 
69 N.B.2d 7—^Norwood Trust Co. y. 
Twenty-Four Federal Street Cor¬ 
poration, 3 N.B2d 826, 295 Mass. 
234. 

Mich—^Pontiac Packing Co. y. Han¬ 
cock, 241 N.W. 268, 257 Mich. 46. 
Minn.—Township of Normanla y. 
Yellow Medicine County, 286 N.W. 
881, 205 Minn. 451—Corpus Juris 
dted in Schmucking y Mayo, 235 
N.W, 633, 188 Minn. 37—Weston y. 
Jenes, 199 NW. 431. 160 Minn. 
32. 

Mo.—^Maynard y. Doe Run Lead Co., 
265 S.W. 94, 305 Mo. 856—State ex 
rel. to Use of State Life Ins. Co. 
y. Faucett, App., 156 S.W.2d 50, 
reversed on other grounds. Sup., 


LIMITATIONS OF ACTIONS 

163 S.W.2d 592—Corpus Juris quot¬ 
ed In Cleveland y. Laclede Christy 
Clay Products Co., App,, 129 S.W. 
2d 12, 17—Obermeyer v. Kirshner, 
3i8 S.W.2d 510, 225 Mo App. 734. 
Mont.—Kerrigan v. O'Meara, 227 P. 
819, 71 Mont 1. 

N.J.—Weinstein v. Blanchard, 162 A. 

601. 109 ‘N.J.Law 332. 

N.Y.—Hart y. Blabey, 39 NB.2d 230. 
287 N.Y. 267—Guild v. Hopkins, 
63 N.Y.S.2d 622, 271 App.Div. 234 
—Pollack y. Warner Bros Pic¬ 
tures, 41 N.T.S.2d 226, 266 App.Div. 
118—Werbelovsky v. Rosen, 21 N. 
Y.S-2d 88, 260 App.Diy. 222—Lib¬ 
erty Mut Ins. Co. y. Sheila-Lynn, 
Inc.. 67 N.Y.S.2d 707, 185 Mlsc. 
689, affirmed 61 N.Y.S.2d 373, 270 
App.Diy. 835, appeal denied 62 N.Y. 
S.2d 601, 270 App.Diy. 893—Mint- 
zer y. Windsor Lamp Mfg. Co., 23 
N.Y.S.2d 990, 176 Mlsc. 651— 

Chance y. Guaranty Trust Co of 
Now York, 20 N.Y.S.2d 636. 173 
Mlsc. 754, affirmed 13 N.Y.S.2d 
785, 257 App.Diy. 1006, affirmed 
26 N.B. 802, 282 N.Y. 666—In re Di 
Crocco's Bstate, 12 N.Y.S.2d 276, 
170 Misc. 826—Dougherty y. Bqul- 
table Life Assur. Soc. of U. S., 259 
N.Y.S. 146, 144 Misc. 363, affirmed 
in part and reversed on other 
grounds in part 265 N.Y.S. 714, 
238 App.Diy. 696, reversed on oth¬ 
er grounds 198 N.B. 897, 266 N.Y. 
71, reargument denied 195 N.B. 226. 
266 N.Y. 616, and followed in Gold- 
berg-Rudkowsky v. Bqultable Life 
Assur. Soc. of U. S.. 196 N.B. 149, 
266 N.Y. 451, reargument denied 

195 N.B. 226, £66 N.Y. 616, cer¬ 
tiorari denied 56 S.Ct. 94, 296 U. 
S. 583, SO L.Bd. 412, and followed 
in Klochoy y. Petrogradskl MeJ- 
dunarodnl Commercheski Bank, 

196 N.B. 216, 266 NY. 696, reargu¬ 
ment denied 195 N.B. 374, 266 N.Y. 
667, certiorari denied 66 S.Ct. 101. 
296 U.S. 683, 80 L.Bd. 412—Mutual 
Life Ins. Co. of New York v. 
Barca Realty Corporation, 48 N. 
Y.S.2d 306, affirmed 48 N.Y.S.2d 
332, 267 App.Diy. 955, appeal de¬ 
nied 49 N.Y.S.2d 272, 267 AppDly. 
984, appeal denied 60 N.Y.SH2d 168, 
268 AppDly. 768, affirmed 63 N.B. 
2d 118. 294 N.Y. 92'5—^Braunwarth 
y. Wellington, 48 N.Y.S.2d 169, af¬ 
firmed 66 N.Y.S.2d 116, 269 App. 
Div. 747, appeal denied 66 N.Y.S. 
2d 616, 269 App.Dly. 835. 

N.G—Gordon v. Fredle, 176 S.B. 126, 
206 NC. 734. 

Ohio.—^Minster Loan & Savmgs Co. 
y. Laufersweiler, 36 N.B.2d 895, 
67 Ohio App. 375. 

Okl—Shell Oil Co. v. Vanderslice, 
138 P.2d 841, 192 Old. 690—Rus¬ 
sell y. Beutelschles, 56 P.2d 466, 
176 Okl 337. 

Or.—^Industrial Chrome Plating Co. 
y. North, 163 P.2d 835, 176 Or. 861, 
156 A.L.R. 260. 

Pa.— ^Stucker v. Shumaker, 139 A. 
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114, 290 Pa. 848—Blach v. Integ¬ 
rity Trust Co., 4 A.2d 212, 134 Pa, 
Super. 456—McBnery v. Metropoli¬ 
tan Life Ins. Co., 50 PcuDist. & Co. 
395. 

R.I.—Astle v. Card, 161 A 126, 52 R. 
L 357—^Kenyon y. United Electric 
Rys. Co.. 151 A. 6, 61 B.L 90. 
Tenn—Corpus Juris oUed lu Kitch¬ 
en-Miller Co. y. Kern, 91 S.W.2d 
291, 294, 170 Tenn. 10. 

Tex.—Crawford v. Davis, Ciy.App., 
1418 S.W.2d 906—Wichita Nat. Bank 
y. U. S. Fidelity & Guaranty Co., 
Ciy.App., 147 S.W.2d 296—^Thomp¬ 
son y. Barnard, Clv-App., 142 S. 
W.2d 238, affirmed Barnard v. 
Thompson. 168 S.W.2d 486, 138 
Tex. 277—Blondeau v. Sommer, 
Civ.App. 189 S.W.2d .223, error re¬ 
fused—Corpus juris cited iu Mc¬ 
Cook y. Amarada Petroleum Corpo¬ 
ration, Ciy.App., 93 S.W.2d 482, 
484, error dismissed—Real Bstate 
Land Title & Trust Co. v Street, 
Civ.App., 85 S.W.2d 341, error dis¬ 
missed—Camllo y. Carrillo, Civ. 
App., 289 S.W. 88. 

Utah.—^Peteler v. Robison, 17 P.2d 
244, 81 Utah 535. 

Va—Page v. Shenandoah Life Ins. 

Co., 40 S.B.2d 922, 185 Va, 919. 
Wash.—^Peeples v. Hayes. 104 P.2d 
805, 4 Wash.2d 253—Smith y. Ber- 
key, 235 P. 793, 134 Wash. 348. 
W.Va.—Scott y. Rinehart & Dennis 
Co., 180 S.B. 276, 116 W.Va, 819 
Wis.—Speth y. City of Madison, 22 
N.W.2d 601, 248 Wis. 492—Maxwell 
v. Stack, 17 N.W.2d 603, 246 Wis. 
487—Larson y. Industrial Commis¬ 
sion. 271 N.W. B85, 224 Wis. 294— 
Krueger v, V P. Christianson Silo 
Co., 240 N.W 145, 206 Wis. 460. 

87 C.J. p 969 note 92—65 C.J. p 72 
note 73. 

Failure to dlscsoyer a cause of ac¬ 
tion does not, as in case of its 
fraudulent concealment, suspend 
running of statute of limitations — 
Scafldi y. Western Loan & Bldg Go., 
166 P.2d 260, 72 CaI.App.2d 660— 
87 C.J. p 969 note 92 [f]. 

Mere doubt In mind of party as to 
his right to recover does not sus¬ 
pend runnmg of limitation.—Wash¬ 
ington Security Co. v. State, 114 P. 
2d 965, 9 Wash.2d 197, 136 A.L.R. 
1330. 

Identity of wrongdoer 
Cause of action is not suspended 
merely because party is ignorant of 
identity of the one who committed a 
certain act.—^Rose v. Dimk-Harbison 
Co.. 46 P.2d 242, 7 Cal.App.>2d 602. 

Ignorance of stockholder 
Bill by corporation in Its own be¬ 
half and in behalf of all its stock¬ 
holders was held not "stockholders' 
bill," BO as to relieve corporatlozi of 
effect of knowledge of alleged wrong, 
as respects limitations.—Pontiac 
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certained by inquiiy or diligence,or if the ig¬ 
norance is not willful and does not result from neg¬ 
ligence or lack of diligence.^® The reason for the 
rule seems to be that in such cases ignorance is the 
result of want of diligence and the party cannot 
thus take advantage of his own fault.®! 

Ignorance prevents the statute from running, 
however, where the cause of action does not arise 
except on ascertainment or knowledge of a particu¬ 
lar fact,®® or where a demand is a necessary pre¬ 


requisite to recovery and plaintiff is in no position 
to make demand until he has learned the facts.®® 
Limitations have also been held not to begin run¬ 
ning until the person in whom a cause of action ex¬ 
ists has knowledge thereof or is chargeable with 
such knowledge, in cases based oh fraud, as dis¬ 
cussed supra §§ 183-196, or mistake, as considered 
supra § 197, and other cases wherein it is considered 
that one should not be required to assert a claim 
until he has knowledge thereof,such cases being 
sometimes based on the theory that the cause of ac- 


Packingr Co. v. Hancock, 241 H.W. 

268, 1267 Mich 45 

ActioiL for Tmnfirfal death 

Statute of limitations on action 
for death under New York statute 
begins to run from date of death, 
not from date of discovery of cause 
thereof.—^Pamozzo v. Carborundum 
Co., DC.N.Y. 7 PSupp. 317. 

19. Tex.—weaker v. Cook, ComApp., 
15 S.W.2d 600—^Robinson v. State, 
Civ.App, 148 S.W 2d 629, error dis¬ 
missed, judgment correct. 

ElTect of negUgeace 
The action is barred by the run¬ 
ning of the statute where plaintiff’s 
Ignorance is due to his own negli¬ 
gence in not sooner discovering the 
facts.—Schanzenback v American 
Life Ins. Co., 237 N.W. 737, 58 S. 
D. 528, 75 A.L.B 1601. 

BuxnozB 

Action for broker’s commission on 
sale of land was held not harred by 
limitation where brought within two 
years after recording of deeds, al¬ 
though plaintiff had heard rumors 
of trade over two years before bring¬ 
ing action.—^Adams v, Stanley, Tex 
Civ.App., 88 S-W.2d 729, error dis¬ 
missed. 

20. La.—Walter v. Caflall, 18'8 So. 
187, 192 La. 447. 

Xgx&oxaaLce of law does not come 
within rule—Shannon v .Boh Bros, 
Const. Co, La.App., 8 So.'2d 642. 
What oonstltiLtes wUlfol or negU- 
gezLt ignorance 

A plaintiff’s failure to search in 
particular place where facts are ob¬ 
tainable does not make his ignpr- 
ance of facts willful or result of 
negligence so as to start running of 
prescription, where plaintiff was 
never put on notice and was igno¬ 
rant of existence in any place of 
facts upon which to base an action. 
—Walter v. CaffaU, 188 So. 137, 192 
La. 447. 

21. 71a.—Corpus Jtiris anoted In 
Franklin Life Ins Co. v. Tharpe, 
179 So. 406. 407, 131 Fla. 213 

Minn.—Scdunucking v. Mayo, 285 N. 

W. 633, 183 Minn. 37. 

87 C.J. p 969 note 92, p 970 note 98. 


Oonoealment and ignorance dlstUu 
guished 

There is a real distinction between 
Ignorance and concealment. The 
former is not the fault of the per¬ 
son liable; the latter Is.—Schmuck- 
ing V. Mayo, supra—37 C.J. p 970 
note 93 [aj. 

22. US.—Gray v Town of Thermo- 
polis, DC.Wyo, 38 FSupp. 73. 

Fla—Corpus Olixis quoted in Frank¬ 
lin Life Ins Co. v. Tharpe, 179 So. 
406, 407, 131 Fla. 218. 

37 C.J. p 970 note 94 
Ascertainment of facts as fixing 
right to sue see supra S 200. 

23. US.—Schmidt v. Dohan, NY., 
167 F. 804. 93 CCA. 194. 

Fla—Corpus aroris g,aoted In Frank¬ 
lin Life Ins. Co. V Tharpe, 179 So. 
406, 407, 181 Fla 218. 

Okl.—^Fxrst Mortg. Loan Co. v. All- 
wem, 98 P 2d 910, lU Okl. 491. 
Demand as fixing right to sue gen¬ 
erally see supra I 201. 

24b Cal.—Wenban Bstate v. Hew¬ 
lett, 227 P. 728, 198 CaL 676. 

Mont—^Hanrahan v. Andersen, 90 P. 

2d 494, 108 Mont 218. 

Tex—Colomal Building & Loan 
Ass’n V. Bell, ClvApp, 81 S.W.2d 
1109. 

W.Va.—Harless v Western & South¬ 
ern Life Ins. Co., 19,2 S.B. 187, 119 
W-Va. 102. 

37 C.J. p 970 notes 96, 97, p 971 note 

1 . 

“It cannot be said that a person 
should assert a right before he has 
knowledge of or is chargeable with 
knowledge of, the same ”—^P. H. 
Sheehy Co. v. Bastern Importing & 
Mfg. Co., 44 APP.D.C. 107, 111, L.R 
A.1916P 810. 

In equity, statute of limitations 
does not begin to run until Injured 
parly discovers, or with reasonable 
diligence might have discovered, 
facts constituting injury and cause 
of action.—^Marengo Cave Co. v. 
Ross. 10 N.B.2d 917, 212 Ind. 624. 

Facts not obtainable 
Claims against estate of deceased 
president of company because of 
negligent sale of stock held by the 
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company was not barred by statute 
of limitations where information 
that sale was made to bank in which 
the president was interested was not 
obtained until during trial and such 
information was not earlier obtain¬ 
able.—OntJes V. MacNider, 6 N.W 2d 
860, 232 Iowa 562. 

Action to vacate Judgment 

(1) In an action to avoid or vacate 
a judgment, limitations do not be¬ 
gin to run until judgment debtor has 
knowledge, or, in use of due care, 
should have knowledge, of existence 
of Judgment and its invalidity— 
Harrison v. Orr, Tex Com.App, 10 
S 'W.2d 3'81—Johnson v. Cole, Tex. 
Clv.App. 138 SW.2d 910, error re¬ 
fused—^BYeeman v B P. Goodrich 
Rubber Co., Tex.Civ.App, 1-27 SW. 
2d 476, error dismissed by agree¬ 
ment—Smith V. Continental Supply 
Co, TexClv.App., 283 S.W. 1082— 
87 CJ. p 970 note 97 [a] (2), (3). 

(2) Where person made a party to 
an action owed plaintiff nothing, was 
not served with process, and author¬ 
ized no one to appear for him, but 
judgment was rendered against him, 
such person in signing affidavit at 
reauest of another owed no duty to 
judgment creditor to carefully ex¬ 
amine affidavit presented to him, and 
his failure to do so was not negli¬ 
gence which charged him with 
knowledge of facts, es respects the 
running of the statute of limita¬ 
tions against suit to vacate such 
judgment.—^Freeman v. B. F. Good¬ 
rich Rubber Co, supra 

Stockholdec's action against coxpo- 

ration 

Cal.—^Maguire v. Hibernia Savings & 

Loan Soc., 146 P.,2d 673, 123 Cal 

719. 

In an action at law for conspiracy 
In violation of the Sherman AntL. 
Trust Act and governed by the law 
of limitations In Louisiana, it was 
held that until plaintiff discovered 
that it had a right of action, that 
is, until It had knowledge of the con¬ 
spiracy, prescription did not run 
against it.—American Tobacco Co. v. 
People’s Tobacco Co., La, 204 F. 58, 
122 C.C.A. 372—87 C.J. p 971 note 4. 
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tion does not accrue until knowledge thereof is ob- 

tained.25 

The rules herein discussed and exceptions there¬ 
to as applied to and affecting actions of a particular 
nature are discussed, supra §§ 118-198. 

§ 206, Fraudulent Concealment of Cause of 
Action 

a. In general 

b. In equity or at law 

c. Statutory provisions 

d. Diligence 

e. Effect of knowledge 


f. What constitutes fraudulent conceal¬ 
ment 

a. In Gkneial 

As a general rule fraudulent concealment of a cause 
of action tolls the statute of limitations until the cause 
of action Is discovered or might have been discovered 
by the exercise of diligence. 

As a general rule when a party against whom a 
cause of action exists in favor of another by fraud 
or concealment prevents such other from obtaining 
knowledge thereof, the statute of limitations will 
commence to run only from the time the cause of 
action is discovered or might have been discovered 
by the exerase of diligence,although the action is 


25. Ill.-^Gunn V. Minnesota Mut 
Life Ins. Co., 64 N.R2d 596, 322 
I11.APP. 318. 

37 C.J. p 971 note 1. 

25. T7.S.—^Phillips Petroleum Go. v. 
Johnson, C.C.A.Tez., IBS F.2d 186, 
certiorari denied 67 S.Ct. 87—-Kick- 
ligrhter v. l^ew York Life Ins. Co., 
C.C.A.Oa., 145 P.2d 548—Saulsbury 
Oil Co. V. Phillips Petroleum Co., 
C.C.A.Okl., 142 F2d 27, certiorari 
denied 65 S.Ct. 62, two cases, 323 

U.S 737, 87 L.Ed. 684—Hickok 

Producingr & Development Co. v 
Texas Co., C.C.A.Tex., 122 F.2d 
183—^Pollen v. Ford Instrument 
Co., C.CA.N.T., 108 F2d 762—Pos¬ 
ter & Kleiser Co. v. Special Site 
Sign Co, C.C.A.Cal., 86 F.2d 742, 
certiorari denied Special Site Sign 
Co. V. Foster & Kleiser Co., 67 
S.Ct. 315, 299 n.S 613, 81 D.Ed. 
452—Arkansas Natural Oa.a Co. v. 
Sartor, C.C.A.La., 78 F.2d 924, cer¬ 
tiorari denied Sartor v. Arkansas 
Natural Gas Co., 66 S.Ct. 381, 296 

U. S. 656, 80 L.Fd. 467—Williams 

V, Pittsburgh Terminal Coal Cor¬ 
poration, C.CA.Pa., 62 F2d 924. 
certiorari denied Pittsburgh Ter¬ 
minal Coal Corporation v. Wil¬ 
liams, 53 S.Ct 692, 389 U.S. 749, 
77 L.Fd. 1494—Sweatt v. Oil Re¬ 
fineries, D.C.La., 29 F.Supp. 992. 

Ariz—Acton v. Morrison, 155 P.2d 
782, 62 Ariz. 139—Tom Reed Gold 
Mines Co. v. United Fastem Min¬ 
ing Co., 8 P.2d 449, 39 Ariz. 538. 

Ark—State of Tenn. v. Barton, 198 
S.W.2d 512—Simpson v. Brooks, 
189 SW.2d 864, 208 Ark 1093— 
Douglas V. Thompson, 176 S.W. 
2d 717, '206 Ark. 92—Kurry v. 
Frost, 162 S W 3d 48, 204 Ark. 
336—Quattlebaum v. Busbea, 162 
S.W.2d 44, 204 Ark. 96—Metropol¬ 
itan Life Ins. Co. v. Williams, 126 
S.W.2d 441, 197 Ark. 883—McCoy 

V. Lockridge, 66 S.W.2d 624, 188 
Ark. 197—^Arkansas Light & Pow¬ 
er Co. V. Decker, 28 S.W.2d 701, 
181 Aik. 1079—^Free v. Jordan, 10 
S.W.2d 19, 178 Ark. 168. 

Cal.—NelC v* New York Life Ins. 


Co., 180 P.2d 900—Hansen v. Bear 
Film Co., 168 P.2d 946, 28 Cal. 
2d 154—^Bollinger v. National Fire 
Ins Co. of Hartford, Conn., 154 
P.2d 399, 26 Cal.3d 399—^Pashley 
V. Pacific Flectric Co., 163 P.2d 
325, 25 Cal.2d 226—^Longway v. 
Newbery, 91 P.2d 110, 18 Cal.2d 
603—Corpus JtizlB cited in Kim¬ 
ball V. Pacific & Electric Co, 
30 P.2d 39, 42, 220 CaL 203—Bow¬ 
man V. McPheeters, App., 176 P. 
2d 746—^Twlmng v. Thompson, 166 
P.2d 39, 68 Cal.App2d 104—Al- 
phonzo E. Bell Corporation v. Bell 
View Oil Syndicate, 76 P.2d 167, 
24 Cal.App2d 587, followed in 76 
P.2d 166, 24 Cal App 2d 746, 76 P 
2d 166, 24 Cal.App.2d 747, end 76 
P.2d 166, 24 Cal.App.2d 748— 

Rose V. Dunk-Harbison, 46 P.2d 
342, 7 Cal.App2d 502—Jensen v. 
Sprlgg, 258 P. 683, i84 CaLApp. 619. 

Colo.—^Rosane v. Senger, 149 P.2d 
1372, 112 Colo. 368. 

Del.—^Trainer v. Deemer, 166 A. 667, 
5 WW.Harr. '396. 

Ga—Stephens v. Walker, 18 6E.2d 
637, 193 Ga. 330—Wood v. Ander¬ 
son, 3 IS E 2d 788, 60 GaApp. 262 
—^Universal Garage Co. v. Fowler, 
196 S.E. 198, 57 Ga.App 668, trans¬ 
ferred, see 192 S.E. 299, 184 Ga 
604, affirmed Fowler v. Umversal 
Garage Co., 199 S.E. 120, 186 Ga. 
896—^Edwards v. Monroe, 1*89 S.E 
419, 51 GaJ^p. 791. 

ni—Pelcak V. Bartos, 66 N.E.2d 465, 
828 Ill App. 435. 

Iowa.—Hay v. Denver Sav. Bank, 296 
N.W 176, 229 Iowa 634—^Buliman 

V. Oltrogge, 294 N.W. 7»8, 229 
Iowa 449—^Higbee v. Walsh, 294 N. 

W. 697, 229 Iowa 408—City of Car- 
roll V. Arts, 280 N.W. 869, 225 
Iowa 487—^McGrath v. Dougherty, 
276 N.W. 466, 224 Iowa 216—Smith 
V. Middle States Utilities Co. of 
Delaware, 275 N.W. 158, 224 Iowa 
151—City of Pella v. IPOwler, 244 
N.W. 784, 215 Iowa 90—Conklin v. 
Towne, 216 N.W. 264, 204 Iowa 916 
—^Pullan V. Struthers, 207 NW. 
236, 201 Iowa 1179—Packer v. Ov¬ 
erton. 203 N.W. 307. 200 Iowa 620. 
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Ky. —^Resthaven Memorial Cemetery 

V. Volk, 160 S.W.2d 908, 286 Ky. 
291—^Blackburn's Adm*x v. Union 
Bank & Trust Co., 108 S.W.2d 806, 
269 Ey. 699. 

La.—^McGuire v. Monroe Scrap Ma¬ 
terial Co., 180 So. 413, 189 La. 673 
—^Bernstein v. Commercial Nat. 
Bank, 108 So. 117, 161 La. 88— 
Parretti v. Metropolitan Life Ins. 
Co., App, 196 So. 668—Eennard v. 
Yazoo & M. V. R. Co., App., 190 
So. 188—Cruze v. Life Ins. Co. of 
Virginia, App, 184 So. *736, rehear¬ 
ing denied 185 So 492—Succession 
of Kretzer, App., 170 So. 906, an¬ 
nulled on other grounds 174 So. 
S45, 187 La. 247—Girod v. Barbe, 
App, 158 So. 326. 

Me.—^Bates St. Shirt Co, v. Wcute, 
156 A. 298, 130 Me. 352. 

Minn.—Schmucking v. Mayo, 286 N. 

W. 638, 183 Minn. 87. 

Miss.—Lundy v. Hazlett, 112 So. 591, 
147 Miss. 898. 

Mo—Maynard v. Doe Run Lead Co, 
265 SW. 94, 805 Mo. 3'56—In re 
Noell, 96 SW.2d 218, 284 MoJVPP. 
1162—Obermeyer v. Kirshner, 88 
S.W 2d 610, 226 Mo.App 734. 

Neb—^Rucker v. Ward, 267 N.W. 191, 
131 Neb. 25—^Farmers* Co-op. Mer¬ 
cantile Co. of Scribner v, Shultz, 
205 N.W. 289. 113 Neb. 801. 

N.J.—Noel V. Teffeau, 174 A. 145, 
116 N.J.EqL. 446. 

N C—Small v. Dorsett, 28 SB 2d 614, 
223 N.a 754. 

Okl.—Pigeon v. mil, 147 P.2d 468, 
194 Okl. 74—Loyal Protective Ins. 
Co. V. Shoemaker, 68 P.2d 960, 178 
Okl. 612— Corpus Juris guoted In 
Kansas City Life Ins. Co v. Nip¬ 
per, 61 P.2d 741, 747, 174 Okl 634 
—Liberty Nat. Bank of Weather¬ 
ford V. Lewis, 44 P.2d 127, 172 OkL 
108—^Brookshire v. Burkhart, 283 
P. 571, 141 OkL 1, 67 A,L.R. 1069. 
Or.—^First Nat. Bank of Portland v. 
Connolly, 18!8 P.2d 613, 172 Or. 484, 
rehearing denied 148 P.2d 248, 172 
Or. 434. 

Pa.—Barr v. Luckenblll, 41 A.2d 627, 
351 Pa. 508—^Ebbert v. Plymouth 
Oil Co.. 84 A.2d 498, 348 Pa. 129— 
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not based on fraud,27 and this is especially true 
where there exists between the parties a fiduciary 
relationship or one of trust.28 This is the rule 
apart from any statute^® of the character discussed 
infra subdivision c of this section. 

The rule is not recognized in some jurisdictions,30 
and where the rule is an exception engrafted on 
the statute of limitations by the courts it should be 
given a strict and sparing application.®^ 

Where right itself is limited. Fraudulent con¬ 


cealment of a cause of action does not toll the stafr- 
ute where the latter creates the right and makes the 
cause of action conditional upon suit being brought 
within a specified time.®® 

Special statute of limitations. It has been held 
that a special statute of limitations, not included in 
the general chapter on limitations, is not tolled by 
concealment if the statute does not so provide.*® 

Actions for wrongful death. Misrepresentation 
and concealment of a cause of action for wrongful 


Bemath v. lie Fever, 1'89 A. 342, 
825 Pa. 43—^Bailey v. Jacobs, 189 
A. i320, 335 Pa. 187—Plsizak v. Alle¬ 
gheny Steel Co., 188 A. 130, 324 Pa 
422—^Deemer v. Weaver, 187 A. 216, 
324 Pa 86—Fidelity-Philadelphia 
Trust Co. V. SUxipson, 143 A. 202, 
293 Pa. 677—^Tellip v. Home ILlfe 
Ins. Co. 'of America, 31 A.2d 854, 
152 Pa.Super. 147—^McBnery v. 
Metropolitan Life Ins. Co.. 60 Pa 
Dist. & Co. 395. 

Tenn—^Albert v. Sherman, 67 S.W. 
2d 140, 167 Tenn. 183—Hudson v. 
Shoulders. 45 S.W.2d 1072, 164 

Tenn. 70—^Bodne v. Austin, 2 S.W. 
2d 100, 156 Tenn. 353, 62 AL.R. 
1410—^Moore v. Hudson, 7 Tenn. 
App. 199. 

Tex.—Owen v. King, 111 S.W.2d 696, 
180 Tex. 614, 114 A.LR. 869— 
Franklin County v. Tittle, Civ. 
App, 189 S.W.2d 773, error refused 
—^English Freight Co. v. Knox, 
Civ App., 180 S.W.2d 633, error re¬ 
fused—City of Vernon v. Low, Civ. 
App, 1'68 S.W.2d 867—Crawford v. 
Davis, Civ.App., 1-48 S.W.2d 906— 
Thompson v. Barnard, Civ.App., 
142 S.W.2d 23*3, affirmed Barnard 

V. Thompson. 168 S.W.2d 486, 138 
Tex. 277—^Flrst Nat. Bank v, Du- 
puy. Civ App., 133 S.W.2d 238, 
error dismissed, judgment correct 
—^Pruett V. Wichita Falls & S. R. 
Co, Civ.App.. 109 S.W.2d 638, er¬ 
ror dismissed—Ooipus Juris cited 
la Owen v. King, 84 S.W.2d 743, 
752, reversed on other grounds 111 
S.W.2d 69!5. 180 Tex. 614, 114 A. 
L.R. 869—^Delaware Punch Cp. of 
America v. Relnarz, Civ App., 61 S. 

W. 2d 13'5. error refused—Clampitt 
V. Kingsville Lumber Co., CivApp., 
57 S.W.2d 326, error refused. 

37 CJ. P 972 note 6, p 981 note 86 
[eL 

Injunction to restrain defense of 
statute of limitations for fraudu¬ 
lent concealment see Injunctions S 
46. 

Basis or reason for mis 

(1) The rule is based on the theory 
that no man may profit by his own 
wrong. 

Ala.—^Hudson v. Moore, 194 So. 147, 
289 Ala. 130. 

Arlz.—Tom Reed Cold Mines Co. v. 


United Eastern Mining Co, '8 P.2d 
449, 89 Ariz. 633. 

Colo.—^Rosane v. Senger, 149 P 2d 
372, 112 Colo. 363. 

Okl—^Brazleton v. (Lewis, 137 P.2d 
'906, 192 Okl. 668—^Hurt v. Garri¬ 
son, 1«33 P.2d 647. 192 Okl. '66— 
Caldwell V. Indian Territory Illum¬ 
inating Oil Co. 104 P.2d 237, 187 
Okl. 623—^Loyal Protective Ins. Co. 
V. •Shoemaker, 63 P.2d 960, 178 Okl. 
612—^Brookshire v Burkhart, 283 
P. 671, 141 Okl. 1. 67 A.L.R. 1069. 
(2) The reason for the rule Is that 
a party cannot in good conscience 
avail himself of the statute when his 
own fraud has prevented the other 
party from knowing his lights. 

UiS.—^Phillips Petroleum Co. v. John¬ 
son, O.CATex., 155 F2d 186, cer¬ 
tiorari denied 67 S.Ct 187 
Tex.—^McFaddln, Wless & Kyle Land 
Co. V. Texas Rice Land Co„ Civ. 
App., 253 S.W. 916. 

Bole Is Ixnplled exoeptLoii. to stat¬ 
ute of limitations.—^Brazelton v. 
Lewis, 137 P.2d 906, 192 Okl. 668— 
Hurt V. Garrison, 138 P.2d 547, 192 
Okl 66—Caldwell v. Indian Territory 
Illuminating Oil Co., 104 P.2d 287, 
1*87 Okl. 623—^Loyal Protective Ins 
Co. V. Shoemaker, 63 P.2d 9'60, 178 
Okl. *612—Kansas City Life Ins. Co 
V. Nipper, 61 P.2d 741, 174 Okl 634 
—^Brookshire v. Burkhart 283 P. 571, 
141 Okl. 1, 67 ALR. 10'59—Waugh 
V. Guthrie Gas, Light Fuel & Im¬ 
provement Co, 131 P. 174, 37 Okl. 
239, L.R.A.1917B 1263. 

CoBoeabnent as estoppel 
Cal—^Pashley v. Pacific Elec. Ry Co.. 
163 P.2d i326, 25 Cal.2d 226—Bow¬ 
man V. McPheeters, App, 176 P. 
2d 745. 

N.J.—^Partrick v. Groves, 169 A, 701, 
115 K.JEq 208. 

Tex—^Thompson v. Barnard, 142 S 
W.2d 238, affirmed Barnard v. 
Thompson, 168 S.W.2d 486, 138 Tex 
277. 

Estoppel to rely on limitations gen¬ 
erally see supra 9 26. 

Rule not applicable 
The rule was held not to apply in 
action to set aside settlement be¬ 
tween employer smd employee where 
employer and employee speculated as 
to duration of employee’s disability 
and employer made lump-sum settle¬ 
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ment based on estimated period of 
disability and thereafter employee 
discovered that disability was perma¬ 
nent.—^Pope V. Employers Liability 
Assur. Corporation, La.APp., 14 So.2d 
105. 

27. Cal.—^KimbaJl v. Pacific Gas ft 
Electric Co.. 30 P.2d 39. 220 CaL 
203. 

Minn.—^Township of Normanla v. 
Yellow Medicine County, 2*86 N.W. 
881, 205 Mmn. 451. 

Utah.—^Attorney General of Utah v. 
Pomeroy. 73 P.2d 1277. 98 Utah 
426, 114 A.L.R. 726. 

28. Arlz.—Taylor v. Betts, 124 P.2d 
764, 69 Arlz. 172—Griffith V. Stata 
20 P 2d 289, 41 Ariz. 617. 

Okl.—^Liberty Nat. Bank of Weatheiv 
ford V. (Lewis, 44 P.2d 127, 172 
Okl. 108. 

ftttomey and OUeat 
Mich.—Olitkowskl v. St. Caslmir's 
Saving & Loan Ass'n, 4 N.W.2d 
664, 302 Mich. 308. 

89. Ark.—Condltt v. Holden, 123 S. 
W. 765, 92 Ark. 618, 135 Am.S.R. 
206. 

Minn—Schmucking v. Mayo, 286 N. 

W. 633, 1'88 Minn. S7. 

30. Wis.—Blake v. Miller, 189 N.W. 

472, 17*8 Wis. 228. 235. 

37 C.J. p 972 note <0. 

Coaoealment by oorpozate dlreetozz 
and officers 

Ohio.—Sqiuire v. Guardian Trust Co., 
72 NE.2d 137, 79 Ohio App. 371. 

81. Tex.—^McFaddln. Wiess ft Kyle 
Land Co. v. Texas Bice Land Co, 
Clv,App, 258 S.W. 916. 

87 C.J. p 972 note 10. 

38. U.S.—U. -S. ex rel. Nitkey v. 
Dawes, C.CAl.I 11.. 151 F2d 689, 
certiorari denied 66 S.Ct. 808, 827 
U.S. 788, 90 LEd. 1015—Pollen v. 
Ford Instrument Co., C.CAN.T, 
108 P.2d 762—Bell v. Wabash By. 
Co., C C.A.MO, 68 F.2d 669. 

N.D.—^Longer v. Gray, 25 N.W 2d 69. 
Ohio.—Corpus Juris q.'noted In. Cran¬ 
dall V. Irwin, SO N.E 2d 608, 610, 
189 Ohio 'St. 268—iShinn v. New 
York, C. ft St L. Ry. Co., 166 N.B. 
280. 24 Ohio App. IIQ. 

37 O J. p 974 note 21. 

33. Mo.—State ex rel. Bier ▼. Big¬ 
ger, 178 •S.W.2d 847, <362 Mo. 662. 
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death may prevent the statute of limitations from 
running,®^ at least where the provision governing 
death actions is considered a statute of limitations 
rather than a condition on the right of action.35 
The contrary has been held under limitation provi¬ 
sions considered as conditions on the right of ac¬ 
tion,and also where fraudulent concealment is 
not an exception to the operation of the statute of 
limitations.^^ 

b. In Eatiity or at Law 

The rule that fraudulent concealment of a cause of 
action tolls the statute applies in equity and, as a gen¬ 
eral rule, at law. 

The rule that a fraudulent concealment postpones 
the operation of the statute of limitations until dis¬ 
covery of the fraud is settled doctrine in courts of 
equity,38 not only with respect to statutes of limi¬ 
tation prescribing the time within which actions 
shall be brought, but to other cases where the neg¬ 
lect of a party would have precluded him from a 
valuable right.88 A fraud concealed or committed 
in such a way as to conceal itself will toll the stat¬ 
ute of limitations until discoveiy of the fraud.^0 

In actions at law, however, where the question 


whether a fraudulent concealment of Hie fact on 
the existence of which the cause of action accrues 
would avoid the statute of limitations has also fre¬ 
quently arisen, there has been considerable conflict 
of opinion.^i In the absence of a statutory excep¬ 
tion, discussed infra subdivision c of this section, it 
has been held in some jurisdictions that such con¬ 
cealment does not postpone the operation of the 
statute of limitations.^8 The weight of authority,^® 
however, supports the contrary view and follows 
the rule which obtains in equity, under which such 
a concealment is a good reply to a plea of the stat¬ 
ute of limitations,^^ whether the action is founded 
on fraud or on other grounds.^® 

c. Statutory Provisions 

By statute In a number of Jurledictlons fraudulent 
concealment of the cause of action tolls the statute of 
limitations until discovery thereof. 

In many jurisdictions the rule is incorporated in 
the statute itself, whereby in various although sim¬ 
ilar terms the operation of the statute is postponed, 
where the cause of action is fraudulently concealed 
by the party liable until the discovery of the cause 
of action, or for a time fixed after such discovery.^8 


84. Iowa.—McBride v. Burlington, 
C. R & N. R. Co, $6 N,W. 73. 97 
Iowa 91, 59 Am.S.R. 895. 

17 aj. p 1238 note 11. 

Specific limitations applicable in ac¬ 
tions for wrongful death see Death 
S9 53-56. 

35. Okl.—^Brookshire y. Burkhart, 
283 P. 571. 141 Okl. 1, 67 AJL..R. 
1059, overruling Eerley v. Hoeh- 
man. 183 P 980. 74 Okl. 299, 8 AL. 
R 141. 

86 . NC—Curlee v. Duke Power Co., 
172 S.B. 829. 205 N.C. 644. 

87 C.J. p 974 note 24 [a]. 

37. U.S —^Pamozzo v. Carborundum 
Co., D.CJ7.T.. 7 FSupp. «17. 

Pzand no bacda for sanity Jnzlsdlo- 
tion 

Action for wrongful death brought 
after expiration of limitation period 
was held not within Jurisdiction of 
equity, even though It was alleged 
In complaint that defendant had will¬ 
fully misrepresented cause of dece¬ 
dent’s death, and that plaintiff did 
not discover falsity of representation 
until after limitation period expired, 
the fraud being incidental to, and not 
the basis of, the cause of action.— 
Pamozzo v. Carborundum Co., supra. 

38. US—Curtin v. Glldea, DCMd., 
2 F.2d 865, affirmed, C.C.A, Gildea 
V. Curtin, 3 F.2d 800. 

Ariz.—Griffith v. State. 20 P.2d 289, 
41 Ariz. 517—^Tom Reed Gold Mines 
Co. v. United Baatem Mining Co., 
8 P.2d 449, 39 Ariz. 533. 

Utah.—^Attorney General nf Utah v. 


f Pomeroy, 73 P.2d 1277, 93 Utah 
I 426, 114 AI 4 .R. 726—Gorpnz O^uxis 
olted In Peteler v. Robison, 17 
P.2d 244, 81 Utah 53*5. 

87 C J. p 972 note 11. 

39. U.S—Bddy v. Bddy, Mich.. 168 
F. 590, 98 C.C.A 586, certiorari de¬ 
nied 29 8 .Ct 699, 214 U.S. 518, 63 
LBd. 1065. 

87 C.J. p 972 note 12. 

40l U.S.—Schlesinger v. Miller, D.C. 
Iowa, 82 F.Supp. 631, appeal dis¬ 
missed Miller V. Schlesinger, C.C. 
A, 111 F.2d 897 and Schlesinger v. 
Miller, 111 F.2d 898—U. S. v. 
Woolley, D.C.Or., 262 F. 618. 
Concealment of fraud where fraud 
constitutes the cause of action see 
supra § 184 et seq. 

41. Ala—Oorpas STuxIb olted In 

Roquemore v Sovereign Camp, W. 
O. W., 146 So. 619, 620, 226 Ala. 
279. 

Cal.—Corpus Juris olted in Eimball 
V. Pacific Gas & Blectric Co., 30 P. 
2d 89, 42. 220 Cal. 208. 

EAn.—^Pickens v, Campbell, 159 P. 
21, 918 Kan. >51*8. 

Tenn.—Corpus Juris died In Patten 
V. Standard Oil Co. of Louisiana, 
65 S.W.2d 769, 761, 166 Tenn. 438. 
37 C.J. p 972 note 14. 

42. U.S.—^La Forte v. U. S. Radium 
Corporation, D.C.N.J., 18 F.Supp. 
263. 

37 CJ. p 973 note 16—65 C.J. p 78 
note 74. 

43. Minn —Corpus Juris dted In 
Township of Normania v. Yellow | 
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Medicine County, 286 N.W. 881, 884, 
205 Minn. 461. 

Utah.—Corpus Juris dted in Attoi> 
ney General of Utah v. Pomeroy, 
73 P.2d 1277, 1800, 93 Utah 426. 
114 A.I 1 .R. 726—Corpus Juris dtsA 
In Peteler v. Robison, 17 P.2d 244, 
250, 81 Utah 535. 

87 C.J. p 973 note 17. 

44. U.S.—Schlesinger v. Miller, DC. 
Iowa, 32 F.Supp. 631, appeal dis¬ 
missed, C.C.A., Miller v Schlesing¬ 
er, 111 F.2d 897 and Schlesing¬ 
er V. Miller, 111 P.2d 898. 

Anz.—Griffith v. State, 20 P.2d 289, 
41 Anz. 517—^Tom Reed Gold Mines 
Co. V. United Bastem Mining Co., 
8 P 2d 449, 39 Anz. 583. 

CaL—Corpus Juris dted in Kimball 
V. Pacific Gas & Blectric Go., 30 
P.2d 39, 42, 220 Cal. 203. 

Minn.—Corpus Juris dted In Town¬ 
ship of Normania v. Yellow Medi¬ 
cine County, 286 N.W. 881, 384, 205 

IM-lnn, 461. 

87 CJ. p 973 note 18. 

45. Cal.—Kimball v. Pacific Gas & 
Blectnc Co.. SO P.2d 39, 220 Cal. 
203. 

Minn.—Township of Normania v. 
Yellow Medidne County, 286 N.W. 
881, 206 Minn. 461. 

40. U.S—Freeman v. Town of Gal¬ 
lup, C.aAN.M., 152 F.2d 273— 
Mattison-Greenlee Service Corpo¬ 
ration V. Culhane, CCAHl., 103 
F.2d 608—Anderson v. Galley, D.C 
Ga., 33 F.2d 689. 
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The statute applies both at law and in equity,^^ and 
indeed it has been declared that the statute was en¬ 
acted for the purpose of enabling parties to set up 
the fraud of defendant in a court of law as well as 
in a court of equity^® The statute applies to ac¬ 
tions for relief on the ground of fraud as well as to 
other actions,and to a cause of action existing at 
common law, despite another provision of the stat¬ 
ute which excludes special cases where a different 
limitation is prescribed by statute.®® 

State statute in federal court. Such a statute and 
its construction by the highest court of the state 
governs a case in the federal court in that state,®^ 
pursuant to the general rule discussed in Federal 
Courts § 188, and even though the action is by the 
receiver of a national bank against its former irec- 


tors.®2 

d. Diligence 

Fraudulent concealment will not toll the statute If 
the failure to discover the cause of action Is due to 
plaintiff’s own negligence or lack of diligence. 

For the purposes of the statute of limitations, if 
the means of knowledge exist and the circumstanc¬ 
es are such as to put a man of ordinary prudence on 
inquiry, it will be held that there was knowledge 
of what could have been readily ascertained by such 
inquiry, and the limitation on the general rule, often 
expressed in the statute, is that plaintiff cannot suc¬ 
cessfully set up a fraudulent concealment of his 
cause of action if his failure to discover it is at¬ 
tributable to his own negligence or lack of dili¬ 
gence,®® especially where there is no trust relation 


Ga.—^Middleton v. Pruden, ISd S.X! 

259, 67 Ga.^p. 655. 

Ill.—Skrodzkl v. Sherman State 
Bank, 181 NB. 825, 348 Ill. 403— 
Bucko V. Bucko, 63 N.B 2d 249, 321 
IlLApp 632—^Mann v. City of Chi¬ 
cago, 42 N.B.2d 862, 816 IllApp. 
179, followed in IMCcCausland v. 
City of Chicago, 42 N.EI.2d 867, 
316 niApp. 211—^Downing v. Finn, 
31 ins.2d 320, 308 IllApp. 366. 
Ind.—Meyer v Garvin, 37 N.B 2d 291, 
110 Ind.App. 403—Landers v. Fv- 
ors, 24 N.I3].2d 796, 107 Ind.App. 
347. 

Mass.—Connelly v. Bartlett, 190 N.B 
799, 2186 Mass. 311—^Maloney v. 
Brackett, 176 NB. 604, 276 Mass. 
479. 

Mich.—^Roche V. Blair, 9 K.W.2d 861, 
306 Mich. 608—^Barrett v. Breault, 
267 N.W. 544, 275 Mich. 4i82. 

Miss—Columbian Mut. Life Ins. Co. 
V. Craft, 18'5 So. 226, 186 Miss. 234 
—^Burton V. John Hancock Mut. 
Life Ins. Co., 157 So 525, 171 Miss. 
596, suggestion of error ovexTuled 
158 So 474, 171 Miss. 696—Federal 
Land Bank of New Orleans, La. v. 
Collins, 127 (So. 670, 166 Miss. 893, 
69 AL.R. 1068. 

Mo.—^Maynard v. Doe Run Lead Oo., 
265 S.Wr. 94, 305 Mo. 356. 

Vt.—^In re Delligan's Estate, 18 A.2d 
282, 111 Vt. 227—Murray v. Allen, 
164 A 678, 108 Vt. 373 
Va.—Jones v. TJ. S. Fidelity 6b Guar^ 
anty Co.. 182 S.E '560, 166 Va. 349. 
W.Va.—^Baker v Hendrix, 27 S.H.2d 
275, 126 W.Va. 87—Cameron v. 

Cameron, 162 S.E. 173, 111 W.Va. 
875 

37 C.J. p 974 note 23. 

Constractloii of statutes 
(1) Some of these statutes do not 
suspend the running of limitations 
until discovery of the facts, but 
merely specify the time within which 
the action must be instituted after 
such discovery—Thatcher v. De¬ 
troit Trust Co, 285 N.W, 2, 288 
Mich. 410, 122 AuL R. 282. 


(2) Such a statute was not intend¬ 
ed to curtail, but* when applicable, to 
enlarge, the time for actions specified 
in other sections of the statute of 
limitations, and it applies only where 
it will in fact enlarge the time. So 
m an action of assumpsit to recover 
for alleged fraud and deceit plaintiff 
has six years from the date of the 
fraudulent act within which to in¬ 
stitute suit, and where defendant has 
fraudulently concealed from him his 
cause of action, he has, under any 
circumstances, not less than a full 
period of two years from the date 
of the discovery of his cause of ac¬ 
tion in which to bring his action — 
Ramsey v. Child, 166 N.W. 986, 198 
Mich. 6518. 

<3) Where, however, suit to recov¬ 
er damages for fraud and deceit in 
sale of mortgage bonds and on other 
grounds was not commenced until 
four years after alleged fraud was 
discovered, the statute was unavail¬ 
able to plaintiff.—^Thatcher v. Detroit 
Trust Co., supra. 

47. Ala.—^Roquemore v. Sovereign 
Camp, W. O W., Ala., 146 So. 619, 
226 Ala. 279. 

Cal.—^Kimball v. Pacific Gas & Elec¬ 
tric Co., 30 P.2d 39, 220 Cal. 203. 
87 C.J. p 974 note 24. 

4Si Ala.—Hudson v. Moore, 194 So. 

147, 289 Ala. 180. 

87 C.J. p 974 note 25. 

49. Ala—^Van Antweip v. Van Ant¬ 
werp, 6 So.2d 78, 242 Ala 92— 
Hudson V. Moore, 194 So. 147, 
239 Ala. 130^—^Roquemore v. Sover¬ 
eign Camp, W. O. W., 146 So. 619, 
226 Ala. 279. 

Mich—^Ramsey v Child, 165 N.W. 

986, 198 Mich. 658. 

37 CJ. p 974 note 26. 

Statutes relieving against fraud 
(1) In some Jurisdictions the 
fraudulent concealment of a cause 
of action generally, not founded on 
fraud, IS held not to come within the 
provision of the statute saving from 
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its operation causes of action for 
relief on the ground of fraud up to 
the time of the discovery of the 
fraud.—Carrier v. Chicago, R. I. & 
P. R. Co., 44 N.W. 203, 79 Iowa 80, 
6 L.RAu 799—37 C.J. p 978 note 67 
[a] (1). 

(2) In others the statute has been 
applied to cases of fraudulent con¬ 
cealment of a cause of action — 
Roquemore v. Sovereign Camp, W O. 
W., 146 So. 619, 226 Ala. 279—37 
C.J. p 978 note 67 [a] (8). 

50. Ind.—^Roberts v. Smith, 74 NB 
894, 165 Ind. 414. 

87 aJ. p 974 note 27. 

51. U.S.—Curtis V. Connly, RI, 42 
iSCt. 100, 2'57 US 260, 66 LBd 
222 . 

87 C.J. p 974 note 28. 

52. US.—Curtis V. Connly, supra 

53. U.S.—Arkansas Natural Gas Co. 
V. Sartor, C.CA.La., 78 F2d 924, 
certiorari denied Sartor v. Arkan¬ 
sas Natural Gas Co., 66 SCt 3'81, 
296 U.S. «'56. 80 LBd. 467—Insur¬ 
ance Co of North America v. Parr, 
C.C.AMd., 44 F.2d 573-Falk v 
Levine, D.C.Mass, 66 FSupp. 700 
—^La Porte v. U S Radium Cor¬ 
poration, D.C.N.J., 18 FSupp 263 

Ark.—^McCoy v. Lockrldge, 66 SW 
2d 624, 188 Ark. 197—Arkansas 
Light & Power Co. v. Decker, 28 
S.W2d 701, 181 Ark. 1079. 

Cal—Bathke v. Rahn, 116 P.2d 640, 
46 Cal.App 2d *694—Greenberg v. Du 
Bam Realty Corporation, SO P2d 
1587, 27 Cal.App.2d 111 
Ga—Stephens v. Walker, 13 SB.2d 
•687, 193 Ga. 380—United States 
Fidelity & Guaranty Co v. Toombs 
County, 1 S.B.2d 411, 187 Ga 544 
—^Middleton v. Pruden, 196 SB 
259, 57 GaApp. 555. 

Ill.—Jackson v. Anderson, 189 N.B 
924, 356 Ill. 1560—Village of Dol¬ 
ton V. Harms, 63 N.B 2d 78'5, 327 
IllApp. 107. 

Ehn.—^Brown Memorial (EHiundation 
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between the parties.®^ This rule applies although 
it is true that committing a fraud in a manner that 
conceals itself precludes the defense of limita¬ 
tions.® ® On the other hand, there is no want of dil¬ 
igence where the position of the parties with respect 
to each other in the particular case justifies one in 
relying on the other,®® although even where a trust 
or confidential relation exists between the parties a 
lack of all diligence is not excused.®^ Some au¬ 
thorities hold that the rules to be applied in deter¬ 
mining whether plaintiff discovered or should have 
discovered the facts giving rise to his cause of ac¬ 
tion are the same rules which govern in cases fall¬ 


ing within the statute relating to fraud as the grav¬ 
amen of the right of action,®® and before plaintiff 
may be charged with want of diligence in failing 
sooner to discover the facts, he must have been 
imder a duty to make the discovery.®® 

6. Effect of Knowledge 

Fraudulent concealment of a cause of action will 
not toll the statute of limitations If the claimant has 
knowledge thereof. 

If there is a known cause of action there can 
be no fraudulent concealment which will interfere 
with the operation of the statute,®® and for the pur- 


V. Bohrer, 108 P.2d 814. 152 Kan 
291. 

Mich.—^McNausrhton v. Rockford 

State Bank. 246 N.W. 84. 261 Mich 
265. 

Miss.—'New York (Life Ins. Go. v 
Gill. 182 So. 109. 182 Miss. 815. 

Mo—^Maynard v. Doe Run Lead Co., 
265 S.W. 94. *305 Mo. 356—Beard v. 
Citizens' Bank of MemoDhls. App., 
87 SW.2d 67*8. 

N’.D—Roether v. National Union Fire 
Ins. Co.. 200 N.W. 818. 51 N.D. 634. 
Okl.—Cozpiia Jnzia QLUoted in. Kansas 
City Life Ins Co v Nipper. 61 P 
2d 741, 747. 174 Okl. 634. 

Pa—^Barr v. Luckenbill. 41 A.2d 627, 
3*51 Pa. 508. 

Tenn—Hudson v. Shoulders, 46 S.W. 

2d 1072, 164 Tenn. 70. 

Tex.—^Real Fstate Land Title A 
Trust Co. V. Street, Civ App., 85 S. 

W. 2d 841, error dismissed. 

37 C.X p 975 note 82. 

Reason for rule 

The statute was not designed to 
help those who negligently refrain 
from prosecuting inquiries plainly 
suggested by known facts, and a 
plaintiff IS chargeable with knowl¬ 
edge of facts which he ought, in ex¬ 
ercise of reasonable diligence, to 
have discovered. 

U.S —Schram v. Burt, C.C.A.Mich., 
Ill F.2d 657. 

Mich—^Barry v. Detroit Terminal R 
Co., 11 N.W.2d 867, i307 Mich. 226 
—^Purdon v. Seligman, 48 N.W. 
1045, 7i8 Mich. 132. 

Representation as to law 

With respect to limitations, benefi¬ 
ciary of wiU IS not justified in rely¬ 
ing on opinion of another beneficiary 
to effect that will is invalid.—^In re 
McFarland's Fstate, 235 P. 1832, 118 
Kan. 1534. 

Determination of cause of death 
Where agent of Insurer under life 
policy containing double indemnity 
provision tendered check for benefit 
payable for natural death of Insured 
and stated to beneficiary who was IfiT- 
norant of circumstances of insured's 
death that such amount was all in¬ 
surer owed beneficiary, the beneficia¬ 
ry's acceptance of such amount and 


delivery of policy to Insurer end fail¬ 
ure for six years to make inquiry as 
to circumstances of msured's death 
did not constitute reasonable dili¬ 
gence to determine cause of Insured's 
death so as to toll limitations until 
discovery of true facts.—New York 
Life Ins Co. v. GUI. 182 So. 109, 182 
Miss. 816. 

54. Tex—^Davidson v. Atmar, Civ. 
App., 243 S.W. 662. 

65. US—Curtis V. Metcalf. D.C.R. 
I, 259 F 961, affirmed, C.C.A., 264 
F. 650, affirmed 42 S.Ot 100, 257 U. 
S. 260, 66 L Fd. 222. 

Diligence in discovering fraud in ac¬ 
tions based on fraud see supra 5 
189. 

56^ U S.—Myers v Canton Nat Bank 
of Canton, C.CJLI11.. 109 F2d 31. 
Cal.—^Bowman v. MePheeters, App, 
176 P.2d 745—Carman v. Atheam, 
App. 176 P.2d 926. 

Ga—^Moms v. Johnstone, 158 SF 
308, 172 Ga. 598. 

Iowa.—^Higbee v- Walsh, 294 N.W. 
597, 229 Iowa 408. 

Tex.—^Texas Power & Light Co. v. 
Doering Hotel Co., Civ.App., 147 
S.W.2d 897, affirmed 162 S.W.2d 
938, 139 Tex. I3i51. 

37 C J. p 975 note 85. 

Actual reliance Is essential to toll 
statute in such case.—^Maynard v. 
Doe Run Lead Co., 265 S.W. 94, 305 
Mo. 356. 

Diligence requirement greatly re¬ 
laxed 

Iow€L—^Higbee v. Walsh, 294 N.W. 

597, 229 Iowa 4018. 

SOEatters of record 

The rule that recording of deed Im- 
X>arts constructive notice of title to 
creditors end other adversary claim¬ 
ants and starts running of statute of 
limitations does not apply where 
there are fraudulent misrepresenta¬ 
tions or concealments concemmg rec¬ 
ord title to property, especially as 
between persons in a confidential re¬ 
lationship—Clubine v. Frazer, 139 S 
W.2d 529, 346 Mo. 1. 

Promise to give notice 
In action against bank for conver¬ 
sion, defendant's alleged promise to 
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notify plaintiff of any excess after 
sale of collateral was held not to 
excuse plaintiff’s failure to make In- 
qmry as regards fraudulent conceal¬ 
ment toUing limitation statute.—Mc- 
Naughton v. Rockford State Bank, 
246 N.W. 84, ^61 Mich. 265. 

Vendor and purchaser 
A purchaser's occupancy of land 
for fifteen years during which time 
purchaser had a transaction with 
vendor in whom he had utmost faith 
was insufficient to establish confiden¬ 
tial relationship between vendor and 
purchaser as respects question of ex¬ 
istence of fraud which would toll 
running of statute of limitations.— 
Middleton v. Pmden. 196 B.F 259, 57 
Ga App. 655. 

57, Mich.—^Ramsey v. Child, Huls- 
wit & Co., 165 N.W. 936, 195 Mich. 
658. 

Tex—^McFaddin, Wless & Kyle Land 
Co. V. Texas Rice Land CO., Civ. 
App., 258 S.W. 916. 

56. Cal.—Sears v. Rule, 168 P.2d 
448, 27 Cal.2d 181, certiorari de¬ 
nied Rule V. Sears, 66 S.Ct. 1022, 
828 U.S. 843, 90 L.Bd. 1617—Bow¬ 
man V. MePheeters, App., 176 P.2d 
745. 

Discovery of fraud constituting 
cause of action see supra | 189. 

69. Cal.—^Bowman v. MePheeters, 
supra. 

60l U.S.—^Phillips Petroleum Co. v. 
Johnson, C.CA.Tex., 155 F2d 185, 
certiorari denied 67 S.Ct. 87—^Falk 
V. Levine, D.C.MasB.. 66 F.Supp. 
700. 

Gal.—Jensen v. Spngg, 258 P. 688, 
84 Cal App. 519. 

Ind —^Landers v Evers. 24 N.F.2d 
796, 107 Ind.App. 847. 

Mass.—Melnik v. Perwak, 4 N.F.2d 
829. 29*5 Mass. <512. 

Mich.—^Barry v. Detroit Terminal R 
Co, 11 N.W.2d 867, '307 Mich. 226 
—Corpus Juris quoted la Weast v. 
Duffie, 262 N.W. 401, 402, 272 Mich. 
534—Chalker v. Fidelity & Deposit 
Co. of Maryland, 256 NW. 843, 
268 Mich. 333. 

Tenn.—Hudson v Shoulders. 45 S.W. 

2d 1072, 164 Tenn. 70. 

37 C.J. p 976 note 49. 
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pose of this rule a party will be held to know what 
he ought to know.®i I^owledge of a public board 
continues notwithstanding changes in its member- 
ship.®2 A bank must be charged with knowledge of 
what appears on its books, and therefore, as far 
as concerns investments of a kind that national 
banks are not allowed to make, such a bank is 
chargeable with knowledge thereof.®^ 

Ignorance of details oi tiidence. It is not neces¬ 
sary that a party should know the details of the evi¬ 
dence by which to establish his cause of action; it 
is enough that he knows that a cause of action exists 
in his favor, and when he has this knowledge it is 
his own fault if he does not avail himself of those 
means which the law provides for prosecuting or 
preserving his claim.®® Concealment of identity of 
a party liable cannot be deemed the same as con¬ 
cealment of the cause of action.®® 

f. What Constitutes Fraudulent Concealment 

(1) In general 

(2) Necessity for fraud or intent to de¬ 

ceive 


54 C.J.a 

(3) Effect of mere silence; necessity of 
active artifice 

(1) In General 

There Is no categorical definition of what consti¬ 
tutes a fraudulent concealment such as will repel a 
plea of the statute of limitations. In order to toll the 
statute the concealment must be of the cause of action 
or the facts constituting It. 

The concealment that will repel a plea of the stat¬ 
ute of limitations cannot be compressed in a cate¬ 
gorical definition,®7 and there is no uniformity of 
decision as to what particular conduct, representa¬ 
tion, or silent omissions to speak out will make such 
a case of fraudulent concealment of the cause of ac¬ 
tion as the court will accept as an excuse for a de¬ 
lay in bringing the suit, and each case must be de¬ 
termined on its own facts.®® Generally, a fraudu¬ 
lent act will not postpone the operation of the stat¬ 
ute of limitations unless it is of a character to work 
a concealment,®® or prevent discovery of the facts,*^® 
and the act of concealment or deception must not 
only be capable of deception but must in fact de¬ 
ceive, or deter or debar plaintiff from his action.^^ 


LIMITATIONS OF ACTIONS 


TsuatB known, to plaintUf 
Cause of action cannot be concealed 
from one having personal knowledge 
of facts creating It so as to toll the 
statute. 

tJ.S.—S. ex rel. Nltkey v. Dawes, 
C.O.A.I11., 151 F.2d 689, certiorari 
denied 66 S Ct SaS. 

Mass.—Maloney v. Brackett, 176 N. 
B. 604, 275 Mass. 479—Sanborn v. 
Gale, 88 N.B. 710, 162 Mass 42, 
■28 L.RA. 864—Tabolsky v. Cran- 
don, 1615 KB. 657. 259 Hass. >82. 
Prior action, on. sans oanuie 
Fraudulent concealment, if any, did 
not suspend running of period of 
limitations on action against physi¬ 
cians for bums produced by alleged 
negligent use of X-ray machine, 
where plaintiff testified to having 
brought a former action for same 
Injuries more than one year before 
present action was brought under 
statute permitting new actions with¬ 
in one year after former judgments 
—^Hudson V. Shoulders, 122 'S.'W.2d 
817, 22 TennApp. 801. 

61. Mich.—Corpus Juris guotea la 
Weaat v. Duffie, 262 KW. 401, 402, 
272 Milch 634—Chalker v. Fidelity 
& Deposit Co of Maryland, 266 
NW. 343, 268 Mich 833. 

Tenn.—Hudson v. Shoulders, 45 iS.W. 

2d 1072, 164 Tenn. 70. 

87 C.J. p 976 note 60. 

Ooastmctive knowledge 
US.—^Mattison-Greenlee Service Cor¬ 
poration V. Culhane, CC.A111., lO'S 
F.2d *608. 

Kan.—^Travis v. Glick, 91 P.2d 41, 
160 Kan. 132, adhered to 96 P.2d 
624, 150 Kan. 718. 


Mo.—^Maynard v. Doe Run Lead Co, I 
265 S.W. 94, 305 Mo. 866. 

Matters of record. 

Plaintiff must take notice of mat¬ 
ters of record. 

U.S.—^Freeman v. Town of Gallup, 
C,C.A.KM., 152 F.2d 273. 

Ill —Skrodzki v. Sherman State 
Bank, 181 KB. 325, 348 Ill. 408— 
People ex rel. Nelson v. Union Bank 
of Chicago, 82 KB 2d 194, 808 IlL 
App. 411. 

La.—Succession of Kretzer, App., 170 
So. 906, annulled on other grounds 
174 So. 346, 187 La. 247. 

37 C.J. p 975 note 32 [c]. 

Servloe of process as aotlos 
Cause of action of mortgagee 
against parties cashing check for 
award In his favor In condemnation 
proceeding was not concealed, where 
mortgagee was served in proceeding 
but did not appear.—^Federal Land 
Bank of New Orleans, Leu, v. Collins, 
127 So. 670, 166 Miss. 898, 69 AX.R. 
1068. 

62. Ind.—State v. Jackson, 100 KB. 
479, 62 Ind App. 264. 

63. US —Curtis V. Connly, R.1, 42 
set. 100, 267 U.S 2>60, 66 LBd 
222 . 

64. U.S.—-Curtis V. Connly, supra. 

65. U.S.—^Phillips Petroleum Co. v. 
Johnson, C.C.A.Tex, 166 F.2d 186, 
certiorari demed 67 iSCt 87—Oor- 
pus Juris oited ia Moore v. Breun- 
ifC Airways, D.O.Tex.. 54 F.Supp. 
422, 424, affirmed,, C.C.A., Battles 
v Braniff Airways, 146 F.2d 336, 
certiorari denied 66 S.Ct. 1411, 326 

, U.S. 871. 89 L.Bd. 1990—Pettihone 
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V. Cook Qounty, D.C.Mlnn., 21 F 
Supp. 8‘81, fljffirmed, CO.A.. 120 F. 
2d 860. 

Mich—Corpus Juris a.uotea in Weeust 
V. Duffle, 262 KW. 401, 402, 272 
Mich 6134. 

87 O.J. p 976 note 66. 
eSL Cal—Staples v. Zoph, 49 P.2d 
1131, 9 Cal.App.2d 869. 

Ind—^Landers v. Bvers, 24 KB 2d 
796, 107 IndLApp. 847. 

Tex.—^Pruett v. Wichita Falls & S. 
R. Co., Clv.App., 109 S.W.2d 638, 
error dismissed—Griffith v. Shan¬ 
non, CIvAlpp, 284 S.W. 698. 

87 O J. p 977 note 56. 

67. Tenn.—Herndon ▼. Lewis* Ch. 
App., 86 SW. 953. 

68. Tenn—^Herndon v. Lewis, supra. 
Tex.—Texas & P. Ry. Co. v. Gay, 

26 S.W. 599, 86 Tex. 671, 25 L.R.A. 
62. 

87 C.J. p 981 note 86. 

69. U.S.—Anderson v. Galley, D.C. 
Ga., 38 F.2d 689. 

Ala—Corpus Juris cited In Hudson 
V. Moore, 194 So. 147, 151, 239 Ala 
130. 

Ark—Arkansas Light & Power Co. v. 
Decker, 28 S.W.2d 701, 181 Ark. 
1079. 

Mo.—Corpus Juris cited In Piggott 
V. Denton, App., 46 S.W.2d 618, 
621. 

W.Va.—^Teter v. More, 98 S.B. 842, 
80 W.Va. 448. 

37 CJ. p 976 note 87. 

70. Ala—^Hudson v. Moore, 194 So. 
147, 289 Ala 130. 

71. Ga—Carnes v. Bank of Jones¬ 
boro, 198 S.B. 838. 64 QaApp. 198, 
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Subject of concealment. The fraudulent conceal¬ 
ment which will postpone the operation of the stat¬ 
ute must be the concealment of the fact that plain¬ 
tiff has a cause of action or of the facts constituting 
it,and not of the injurious consequences flowing 
therefrom.78 Fraudulent concealment of property 
is not fraudulent concealment of a cause of ac- 
tion.^^ While, under the maxim, Ignorantia legis 
neminem excusat, a mere mistake of law, no matter 
how arising, ordinarily affords no ground for relief 
either at law or in equity,75 where a person occupy¬ 
ing a fiduciary relation or position of trust fraud¬ 
ulently misrepresents to the person to whom he 
bears such relation the state of the law or the legal 
rights arising out of certain facts, whereby the lat¬ 
ter is led to forbear bringing suit, the former can¬ 
not afterward plead the* statute of limitations in an 
action against him, where such action is brought 
within a reasonable time after discovery of the 
right of action.76 The fraudulent concealment of a 
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"cause of action” embraces such a case as well as 
one where the facts have been concealed by fraud.77 

Denial of fact or falsehood. The mere denial of 
a fact or a falsehood is not of itself a fraudulent 
concealment of a cause of action which will oper¬ 
ate to postpone the running of the statute of limi¬ 
tations, the fact being capable of proof irrespective 
of any admission by the party,78 although there may 
be no other evidence at hand than the knowledge of 
plaintiff himself.78 It is otherwise, however, where 
there is no other means of discovering the particu¬ 
lar cause of action,*^ or where the relation between 
the parties is such as to justify plaintifFs reliance 
on defendant's representations.*^ 

(2) Necessity for Fraud or Intent to Deceive 

In order to constitute a concealnnent such as will 
toll the statute of limitations, fraud therein, or an In¬ 
tent to deceive thereby, Is required. 

In order to constitute a concealment such as will 


afiElrmed Bank of Jonesboro v. 
Carnes, 2 S.EI.2d 495, 187 Ga. 795, 
130 AJL.R. 1—4Silvertooth v. Shal- 
lenbergrer, 174 SE. 365. 49 Ga.APA>. 
133—Ponder v. Barrett, 169 S.E 
257, 4>6 GaApp. 757—^Hayneswortli 
v. Hall Const. Co., 163 S.E. 273, 
44 GaApp 807—Arnold v. Rogers, 
159 S.E. 136, 43 GaApp. 390. 

Mass—^Maloney v. Brackett, 176 N. 

E 604, 275 Mass. 479. 

Pa—^Ebbert v. Plymouth OH Co, 34 
A 2d 493, 848 Pa 129. 

Tendeiijoy to suppress truth 
Any statement, word, or act which 
tends to suppress the truth renders 
the concealment fraudulent.—^Phillips 
Petroleum Co. v. Johnson, C.C.A.Tez., 
156 F.2d 185, certiorari denied 67 
S.Ct. 87—Hickok Producing & De¬ 
velopment Co. V. Texas Co., C.C.A. 
Tex., 128 P.2d 183. 

72, Ind.—^Landers v. Evers, 24 N. 

E.2d 796, 107 IndApp. 347. 

Mass—^Maloney v. Brackett, 176 N. 

E. 604, 275 Mass. 479. 

Mich.—Corpus Juris quoted la Weast 
V. Duffle, 262 N.W. 401, 402, 272 
Mich 534. 

Pa—^Bbbert v. Plymouth Oil Co, 34 
A.2d 493, 348 Pa. 129. 

RI—^Luft V Factory Mut. Liability 
Ins. Co. of America, 165 A. 776, 
53 R.I. 238. 

Tex.—Griffith v. Shannon, Clv.App.. 
284 SW. 698. 

Vt —In re Delligan's Estate. 18 A.2d 
282, 111 Vt 227—Murray v. Allen. 
154 A. 678, 103 Vt 873. 

37 C.J. p 976 note 48 
Agency for undisclosed principal 
When a cause of action against 
the agent of an undisclosed principal 
is barred by the statute of limita¬ 
tions, no action can be brought 
against the principal when discover- 
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ed, there being no firaud, and conceal¬ 
ment of the agency is not such fraud. 
U.S.—^Ware v. Galveston City Co., 
Tex.. 4 S.Ct 387, 111 US. 170, 28 
L.Ed 398. 

Tex—Owen v. King, 111 SW.2d 695, 
130 Tex. 614, 114 A.LR. 859. 

Utah.—Gibson v. Jensen, 158 P. 426, 
48 Utah 244. 

73. Mass.—^Maloney v. Brackett 176 
K.E. 604, 275 Mass. 479. 

Tex—^Pruett v. Wichita Falls & S. 

R. Co, Civ.App.. 109 S.W.2d 538, 
error dismissed. 

74. RI.—Gilbert -v. Hayward, 22 A. 
625, 37 R I. >303. 

Tenn.—Sparks v. First Nat Bank, 46 

S. W.2d 43, 164 Tenn. 64. 

37 C.J. p 976 note 48 [a]. 

Concealment of property Involved 

or liable as evasion or obstruction 
of process tolling statute see in¬ 
fra 9 215 

75. Del—Wise v. Delaware Steeple¬ 
chase & Race Ass*n, 45 A.2d 547, 
165 A.L.R. 830. 

Mich.—General Discount Corporation 
V. City of Detroit 11 N.W 2d 203, 
806 Mich. 458. 

37 C J. p 976 note 45. 

Mistake of law as no ground for 
relief from statute of limitations 
see supra 9 198. 

76. Mich.—Tompkins v. Hollister, 
27 N.W. 651, 60 Mich. 470. 

37 C.J. p 976 note 46. 

77. Mich.—^Tompkins ▼. Hollister, 
supra. 

78. Iowa.—City of Pella v. Fowler, 
244 N.W. 734, 216 Iowa 90. 

37 C.J. p 977 note 67. 

79. Mass.—Sanborn ▼. Gale, 3'8 N.B. 
710, 162 Mass. 412, 2>6 IL.R.A. 864 

37 C J. P 977 note 58. 

80. Mass.—^Manufacturers* 
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Bank v. Perry, 11 N.m 81, 144 
Mass. 313. 

37 C.J. p 977 note 59. 

Xhity to disclose 

It was duty of lessee to know end 
to truly report the volume of gas 
lessee was taking from well and the 
disposition made of it, and the net 
proceeds. If sold, and such duty 
greatly reduced the diligence neces¬ 
sary on lessor's part to Inform him¬ 
self, as regards the running of stat¬ 
ute of limitations against action for 
royalties.—^Phillips Petroleum Co. v. 
Johnson, C.C.A.Tex., 156 F.2d 185, 
certiorari denied 67 S.Ct. 67. 

8L Cal.—(Sears v. Rule, 163 P.2d 
443, 27 Cal.2d 131, certiorari denied 
Rule V. Sears. 66 S.Ct 1022, 628 
U.S. 843, 90 L.Ed. 1617. 

OkL—^Liberty Nat Bank of Weath¬ 
erford V. Lewis 44 P.2d 127, 172 
Okl. 108. 

Pa—^Bailey v. Jacobs, 189 A. 320, 
825 Pa. 187. 

Tex.—^Brown v. Neyland, Civ.App., 
161 SW2d 838, affirmed in part 
and reversed in i>art on other 
grounds Neyland v. Brown. 170 S. 
W 2d 207, 141 Tex 263, modified on 
other grounds 172 S.W.2d 89, 141 
Tex 253. 

Dediial of coUeotloiL of note by bank 
Where bank collected note but m- 
formed owner that collection had not 
been made, thereby causing owner 
to postpone filing of action against 
bank for recovery of amount collect¬ 
ed, failure of owner to inquire of 
maker as to whether maker had paid 
note to bank was held not to ren¬ 
der owner chargeable with construc¬ 
tive knowledge of fraud, as regards 
running of statute of limitations.— 
Liberty Nat Bank of Weatherford 
V. Lewis, 44 P«2d 127, 172 OkL 108. 


Nat 
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toll the statute of limitations, fraud therein, or an 
intent to deceive thereby, is required.*^ Hence 
there can be no fraudulent concealment of a mat¬ 
ter of the existence of which defendant himself 
had no knowledge.*® However, it has been held 
that any concealment of the cause of action by de¬ 
fendant, accomplished by any positive affirmative act 
and not by mere silence, is of itself fraudulent and 
will postpone the running of the statute without 
proof of other fraud.*^ It has also been held that 
concealment per se amoimts to actual fraud where 
for any reason one party has a right to expect full 
communication of the facts from another.*® 

Mere duress on the part of defendant caxmot be 
regarded as a fraud or concealment within the rule 
under consideration,*® even though it may come 
within the rule as to exceptions by necessity and 
operate to postpone the running of the statute as 
long as it continues as an active obstacle to suit, as 
discussed supra § 197. 
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(3) Effect of Mere Silence; Necessity of 
Active Artifice 

As a general rule mere silence or failure to dls. 
close the existence of a cause of action is not such 
concealment as tolls the statute of limitations. In or¬ 
der to toll limitations, concealment of the cause of ac¬ 
tion must take place after accrual thereof. 

Generally it may be stated that if a fact exists 
from which a cause of action arises which is not 
peculiarly within the knowledge of the party from 
whom the right is to be received, a fact which may 
be ascertained by inquiry or diligence,*^ there is no 
duty on the debtor to give notice of the fact, and 
mere ignorance thereof on the part of the creditor 
will not prevent the rtuining of the statute of limita¬ 
tions.** In such case mere silence or failure to dis¬ 
close does not constitute such a fraudulent conceal¬ 
ment as will suspend operation of the statute.** 
Some actual trick or artifice to prevent knowledge 


aa. XJ.S.—Schram v. Burt, OC.A. 

Mich.. Ill F.Sd 657. 

Cal.—Cooke v. Odell, 140 P.2d 444, 
69 GaJ.Ajn> 2d 820. 

Qa.—Carnes v. Bank of Joneahoro, 
198 S.m 83'8. 68 OaApp. 193, cuf- 
ilrmed Bank of Jonesboro v. 
Carnes, 2 S.S1.2d 49:5, 187 Ga 796, 
180 A.I1R. 1—^Middleton v. Pruden, 
196 SB. 269, 67 GaApp. 1556— 
HaynesworUbi v. Hall Const Co., 
168 SH. 278, 44 Ga.App. 807. 

Mass.—^Maloney v. Brackett, 176 N. 

EL 604, Sf-S Mass. 479. 

N.T.--Guild v. Hopkins, 68 N.T.S. 

2d 622, 271 App.Dlv. 234. 

Tex.—McCook ▼. Amerada Petroleum 
Corporation, ClvAjpp., 98 S.W.2d 
482, error dismissed. 

Vt.—In re Pelligan’s Estate, 1 j 8 A. 2d 
2182, 111 Tt 227—Murray v. Allen, 
154 A. 67i8, 108 Tt. 873. 

37 O.J. p 976 note 40. 

FrauA InvolvlBir moral turpitude ra. 
aulred 

U.S.—Anderson v. Galley, B.C.Ga., 
83 F.2d 689. 

Qa.—Stephens v. Walker, 18 S.E.2d 
637, 193 Ga 880—United States Fi¬ 
delity & Guaranty Co. v. Toombs 
County, 1 S.B 2d 411, 187 Ga. 644— 
Carnes v. Bank of Jonesboro, 198 
IS E. 388, 68 Ga App. 198, affirmed 
Bank of Jonesboro v. .Carnes, 2 
SE.2d 495, 187 Ga. 796, 180 A.LR. 
1—^Middleton v. Pruden, 196 S.E. 
269, 57 GaApp. 565—Sllvertooth v. 
Sballenberger, 174 S.E 365, 49 Ga. 
App. 133—^Ponder ▼. Barrett, 169 
S.E. 257, 46 GaApp 57—^Barrett v. 
Jackson, 162 S.EL 308, 44 GaApp. 
611. 

PuLty to disolose 

m order to constitute *‘fraud** by 
concealment postponing statute of 


limitation, there must be suppression 
of facts which one Is under obllger 
tion to communicate to another. 
Tenn.—^Patten v. Standard Oil Co. 
of (Louisiana, 55 S.W.2d 759, 1'65 
Tenn. 438. 

Tex—Owen v. King, 111 S.W.2d 695, 
130 Tex. 614, 114 AL..R '869— 
City of Vernon v, Low, Civ App, 
168 S.W.2d 857. 

Honeut dlfferenoe of oplBloni 
Where there was an honest differ¬ 
ence of opinion, based on reasonable 
grounds, concerning insurer’s liabil¬ 
ity to pay disability benefits under 
combination life, health, and accident 
policy, the statute providing that a 
fraudulently concealed cause of ac¬ 
tion shall be deemed to accrue at 
time of discovery of the fraud was 
inapplicable.—Columbian Mut Life 
Ins. Co. V. Craft, 185 So. 225, 186 
Miss. 234. 

EOstake of Judgment tnsufficlent 

Md —Consolidated Public Utilities 
Co. of Westminster v. Balle, 186 
A. 1825, 152 Md. 871. 

Pa.—City of Philadelphia v. Holmes 
Electric Protective Co. of PhileiF 
delphia, 6 A.2d 1884, 885 Pa 278. 
83. Ala.—Hudson v. Moore, 194 So 
147, 239 Ala. 180. 

Ga—Sllvertooth v. Shallenberger, 
174 am 866, 49 OcuApp. 133. 

Mass —^Maloney ▼. Brackett, 1'7'6 N. 

m 604, 276 Mass. 479. 

87 C J. p 975 note 89. 

34. Ky.—^Resthaven Memorial Cem¬ 
etery V. Volk, 150 S.W.2d 908, 286 
Hy. 291. 

Minn —Oovpuu Jhris dted la Town¬ 
ship of Normanla v. Yellow Medi¬ 
cine County, 286 N.W. 881, 884, 
205 Minn. 451. 

Mo.—4k>xpus Juris died la Belle v. 
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Wngley, 116 S.W.2d 217, 226, 233 
Mo.App. 48. 

Okl.—Caldwell v. Indian Temtoipr 
Illuminating Oil Co., 104 P.2d 287, 
187 Okl 623—^Loyal Protective Ins. 
Co V. Shoemaker, 63 P.2d 960, ITS 
Okl. 612. 

Tex.—Cbrpns Juris dted la Thomp¬ 
son V. Barnard, Civ App., 142 S.W. 
2d 238, 341, affirmed Barnard v. 
Thompson, 168 S.W.2d 436, 188 Tex. 
277. 

87 C J. p 975 note 41. 

85. Ga.—U. S. lE^idelity & Guaranty 
Co. V. Toombs County, 1 S.E2d 411, 
187 Ga 544—PouUain v. Poullain, 
Ga, 4 SE. 92, 76 Ga. 420. 

80. Ind —^Kennedy v. Wamica, 36 N. 

E. 22, 186 Ind. 161 

87. Ky.—Beuff-Griffln Decorating 

Co. V. Wilkes, 191 S.W. 448, 173 
Ky. 566. 

87 C.J, p 981 note 87. 

89l Ky.—^Reuff-Griffin Decorating 

Co. V. Wilkes, supra. 

Ignorance of cause of action as af¬ 
fecting running of limitations gen¬ 
erally see supra 5 205. 

80. U.S—Colley v. Canal Bank & 
Trust Co., CCALa., 169 F2d 163 
—Overfleld v. Fennroad Corp., CC. 
A Pa, 146 F.2d 889—Hickok Pro¬ 
ducing & Development Co. v. Texas 
Co, C.aATex, 128 F2d 183— 
Schram v. Burt, C.C.AMich., Ill 

F. 2d 657—Pickett V. Aglinsky, CC. 

AWVa., 110 F.2d 623—Bryan v. 
U. S., CCA.Okl.. 99 F.2d 649. cer¬ 
tiorari denied 59 S.Ct 864, 806 U. 
S. 6'61, 88 Ij.Ed. 429—Arkansas 

Natural Gas ▼. Sartor, C.CA 
(La, 7i8 F.2d 924, certiorari denied 
Sartor v. Arkansas Natural Qas 
Co., 66 S.Ot. 381, 296 U.S. 656, 80 
L.Ed. 467—Insurance Co. of North 
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of the fact or inquiry with respect thereto, some af¬ 
firmative act of concealment,®® or, as sometimes 
stated, some act or negligence so gross as to be 


equivalent to intentional fraud,®! or some misrep¬ 
resentation to exclude suspicion and prevent in¬ 
quiry,®® and which, according to the decisions on 


America v. Parr, C.O.A.Md., 44 P*. 
2d 57>3—Colley v. Canal Bank & 
Trust Co , D C-La, 64 F Suirp. 1016 
—Christiansen v. Christiajisen, D. 

C. Tex., 62 P.Supp 341, reversed on 
other grounds* CCA., 159 F.2d 
366. 

Ala.—^Fletcher v. First Nat. Bank of 
Opelika, 11 So.2d 854. 244 Ala. 98. 
Ark.—^Arkansas Light & Power Co. 
V.' Decker* 28 iSW.2d 701* 181 Ark. 
107-9. 

Cal.—Cooke v. Odell* 1-40 P.2d 444* 
59 CalApp.2d 820. 

Ga—Stephens v. Walker, 18 S£1.2d 
537* 193 Ga. 330—Jasper School 
Dist. V. Gormley, 196 S.E. 232* 57 
GkiApp. 687—Ponder v. Barrett, 
1<69 S.K 257, 46 Ga.App. 757. 

Ill.—Jackson v Anderson, 189 NB. 
924, 355 Ill. 550—Village of Dolton 
V. Hamois, 63 N.B.2d 785* 827 DL 
App. 107. 

Towa—Hay v. Denver Sav. Bank, 296 
NW. 176, 229 Iowa 634—Conklin 
V. Towne, 216 KW 264, 204 Iowa 
916—Pullan v. Struthers, 207 N.W. 
235, 201 Iowa 1179. 

La—Smith v. Tyson. 191 So 61, 198 
La 571. 

Mass.—Norwood Trust Co. v. Twen- 
ty-Fbur Federal Street Corporation* 
3 N.B.2d 826, 295 Mass. 234—Ma^ 
loney v. Brackett, 176 N.B. 604* 
275 Mass. 479. 

Mich .—OorpuM XvaiM cited la Mc- 
Naughton v. Bockford State Bank* 
246 N.W. 84, 86, 261 Mich. 265. 
Miss—New Tork Life Ins. Co, v. 

Gill, 182 So. 109, 182 Miss. 815. 

Mo—^Maynard ▼. Doe Run Lead Co.* 
266 S.W. 94, 305 Mo. 356—Siler v. 
Hessinger* App., 149 S.W.2d 890— 
Armstrong v. Union Blectric (Light 
& Power Co.* App.* 60 S.W.2d 1018 
—^Plggott V. Denton, App., 46 S. 
W2d 618—Beard v. Citizens* Bank 
of Memphis, App, 87 S.W.2d 578. 
N.D.—^Roether v. National Union 
Fire Ins. Co., 800 N.W. 818. 61 N. 

D. 634. 

Okl.—Pigeon v. Hill. 147 P.2d 458, 
194 Okl. 74—Loyal Protective Ins. 
Co V. Shoemaker, 68 P2d 960* 178 
Okl. 612—^Russell V. Beutelschles, 
55 P.2d 466, 176 Okl. 337—Kansas 
City Life Ins. Co. v. Nipper* 51 P. 
2d 741* 174 Okl 684. 

Pa—Barr v. Luckenbill* 41 A.2d 627* 
851 Pa 508—Deemer v. Weaver, 187 
A. 215, 324 Pa 85—^Munce v. Bck- 
ard, 87 PaSuper. 383. 

R.I.—^Kenyon v. United Blectric Rys. 

Co* 151 A. 5* 51 RI 80. 

Tenn.—^Patten v. (Standard Oil Co. of 
Louisiana, 55 S.W.2d 759* 165 Tenn. 
438. 

Tex.—City of Vernon ▼. Low, Civ. 
App., 158 S.W.2d 857—Carrell v. 
Denton. 157 S.W.2d 878, 188 Tex. 


145—Owen ▼. King, 111 S.W.2d 
695, 130 Tex 614, 114 AJL.R. 859— 
Ooxpns guzls cited in. Baker v. 
Cook, ClvJkpp., 7 S.W.2d 107* 108, 
reversed on other grounds* Com. 
App., 15 S.W2d 600. 

Utah.—^In re Swan’s Bstate* 79 P.2d 
999. 96 Utah 408—Peteler v. Robi¬ 
son* 17 P.2d 244, 81 Utah 535. 
W.Va—Baker v*. Hendrix 27 S.B.2d 
275* 126 W.Va 87. 

87 C.J. p 977 note 68. 

BeaaoiL fox role 

A defendant has the right to rely 
on statute of limitations the same as 
on any other statute, and will be de¬ 
nied that right only when his own 
fraudulent conduct has prevented an¬ 
other person ffom discovering his 
rights.—Owen v. King, 111 S.W.2d 
695, 180 Tex 614, 114 AJLR. 859. 
Sule applied to actloiui against xio- 
taxlea 

Okl.—Oklahoma Farm Mortg. Co. r. 

Jordan, 168 P. 1029, 67 Okl. 69. 

46 C.J. p 528 note 45. 

90. U.S.—Colley y. Canal Bank & 
Trust Co.. CCJLLa., 159 F.2d 163 
—Overfleld v Pennroad Oorp* C.C. 
A Pa., 146 F.2d 889—Schram v. 
Burt. aCJLMlch., Ill F.2d 557— 
Pickett V. Aglinsky, C.O.A.W.Va., 
110 F.2d Bryan v. U. S.. CC 
A.Okl., 99 F.2d 549, certiorari de¬ 
nied 59 S.Gt 864* 805 U.S. 661, 83 
L.Bd. 429. 

Ala.—Fletcher v. First Nat. Bank of 
Opelika* 11 So.2d 854* 244 Ala. 98 
—^Lovell V. Smith* 169 So. 280* 232 
Ala 626. 

Ga.—Middleton v. Pruden* 196 S.B. 

259, 37 Ga.App. 555. 

Ill.—Skrod^ y. Sherman (State 

Bank* 181 NK. 825* 848 Ill. 403— 
Village of Dolton y. Harms* 63 N. 
H.2d 783* 327 HLApp. 107—Litwm 
y. Bteilsey* Stuart & Co.* 58 NB.2d 
738, 324 Ill.App. 524—Bucko y. 
Bucko, 53 NK2d 249* 821 IlLApp. 
632—^People ex reL Nelson y. Un¬ 
ion of Chicago, 32 N.B.2d 194* 808 
IU.APP. 411. 

Ind.—Charters y. Citizens* Nat Bank 
of Peru* 145 N.B. 617* 84 Ind.App. 
15. 

Mass.—Maloney y. Brackett 176 N.1L 
604* 276 Maas. 479. 

Mich.—^Barry y. Detroit Terminal R. 
Co* 11 N.W.2d 867* 307 Mich. 226 
—COKpnji JuzIb dteid in McNaugh- 
ton y. Rockford State Bank, 246 
N.W. 84. 8'8, 261 Mich. 266—De 
Hazm y. Winter, 241 N.W. 923, 258 
Mich. 293. 

Miss—Federal Land Bank of New 
Orleans* La. y. Collins, 127 So. 570* 
156 Miss. 893* 69 A.L.R. 1068. 

Mo.—^Maynard y. Doe Run Lead Co., 
265 S.W. 94, 305 Mo. 856—SUer y. 
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Kessinger, App., 149 S.W.2d 890— 
Armstrong y. Union Blectrlc Light 
St Power Co., App., 60 S.W.2d 1013 
—Ohermeyer y. Elirshner, >38 S.W. 
2d 510, 225 Mo.App. 784. 

N.D.—^Roether y. National Union 
Fire Ins. Co.* 200 N.W. 818* 51 
NJ>. 634. 

OW.—Pigeon y. Hill, 147 P.2d 453, 
194 OkL 74—Loyal Protectiye Ins. 
Co. y. Shoemaker, 68 F.2d 960, 
178 Okl. 612—Kansas City Life Ins. 
Co. y. Nipper, 51 P.2d 741, 174 OkL 
634. 

Pa—McBnery y. Metropolitan Life 
Ins. Co.* 50 PaDist & Co. 395. 

87 O.J. p 977 notes 62, 63. 

91. m.—Wood y. Williams, 81 N.B. 
681, 142 UL 269, 84 Am S.R. 79— 
Cunningham y. Dougherty, 121 HI. 
App. 895, affirmed 77 N.B. 95, 220 
Ill. 45. 

93. U.S.—Hidkok Producing St De¬ 
velopment Co. y. Texas Go, C. 
CATex, 128 IP 2d 183—Pickett v. 
Aglinsky. C.C.A.W.Va. 110 F.2d 628 
—^Morse y. Noyes, C.OA.Meu 3S., 86 
F.2d 194—Arkansas Natural Gas 
Co. V. Sartor, CCA La, 78 F.2d 
924, certiorari denied Sartor y. 
Arkansas Natural Gas Co., 66 S. 
Ct 381, 296 U.S -656* 80 L.Bd. 467 
—Colley y. Canal Bank & Trust 
Co., D.CLa, 64 F.Supp. 1016. 

Ala—Fletcher v. First Nat Bank of 
Opelika, 11 So.2d 854, 244 Ala 98 
—^Lovell y. Smith, 1>69 (So. 2'80, 232 
Ala 626. 

HI.—Skrodzki y. Sherman State 
Bank* 181 NB. 325, 34.8 Ill. 403 
—Lltwin y. Halsey* Stuart & Co., 
58 NB2d 738, 324 Ill App. 524— 
People ex rel. Nelson y. Union 
Bank of Chicago* 82 N.B.2d 194* 
808 IlLApp. 411. 

La—Smith y. Tysox !®® So. 61, 193 
La 571. 

Mich.—^Barry y. Detroit Terminal R 
Co.. 11 N.W.2d 867. 807 Mich. 226 
—De Hann v. Winter, 241 N.W. 
928, 258 Mich. 298. 

Mo.—Siler y. Kessinger* App., 149 
SW.2d 890—^Armstrong y. Union 
Blectrlc Light St Power Co., App, 
60 S.W.2d 1013. 

N.D —^Roether y. National Union Fire 
Ins. Co.* 200 N.W. 818, 51 N.D. 
684. 

Okl.—Pigeon y. Hill. 147 P.2d 463. 
194 Okl. 74—^Loyal Protective Ins. 
Co. y. Shoemaker, 65 P.2d 960, 178 
Okl. 612—^Kansas City Life Ins. Co. 
V, Nipper, 51 P.2d 741, 174 OkL 
634. 

87 C.J. p 977 note 68, 

Dominatloai and oontzul of ooxpoza- 
tloii 

Causes of action of trustee In 
bankruptcy of debtor oozpoEatioB far 
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the question, actually prevents discovery, must be 
shown, and this rule applies where plaintiff seeks 
relief on the ground of fraud.**^ 

On the other hand, where there is some relation 
of trust and confidence between the parties which 
would impose on defendant the duty of making a 
full disclosure of the facts,®® or where the person 
liable has exclusive or peculiar knowledge of the 
facts which constitute the cause of action in favor 
of the adverse party,®® mere silence or nondisclo¬ 
sure may constitute a concealment such as will toll 
the statute, limitations beginning to run in such 
cases from the time of discovery of the facts. 
However, it has been held that the mere fact that 
defendant occupied a relation of trust and confi¬ 
dence toward the party complaining does not relieve 
the latter, where he is under no disability, from the 


duty of using diligence to discover the fraud.®^ 

Acts part oL or subsequent to, cause of action. 
It has been held that, inasmuch as a cause of ac¬ 
tion cannot be concealed before it has accrued,®® 
it is essential that the acts of concealment, in order 
to be available, must have taken place after the 
cause of action accrued,®® and that fraud in the 
concealment must be independent of that which 
gave rise to the cause of action.^ On the other 
hand, it has also been held that both the cause of 
action and the concealment of it may take place at 
the same time,® and that whether the acts of con¬ 
cealment are previous or subsequent to the accrual 
of the cause of action is immaterial, it being im¬ 
portant only that there be a design to prevent dis¬ 
covery of the facts which gave rise to the cause of 
action and that the acts operate as a means of con¬ 
cealment at the time of the accrual of the cause.® 


breach of contract were barred by 
six-year limitation statute, where 
more than six years had elapsed 
since time of alleged wrongful acts 
and there were no allegations of 
fraud or concealment, notwithstand¬ 
ing It was alleged that defendants 
dominated and controlled the debtor 
corporation, since the alleged domi¬ 
nation and control did not toll the 
statute.—-Warthman v Manufactur¬ 
ers Trust Co., 37 N.TS.2d 129, mod- 
ided on other grounds 25 N.T.S2d 
u61, 261 AppDiv 8'9l. resettled 26 
N.T.S.2d 496, 261 AppDiv. 943, ap¬ 
peal denied 27 N.Y S 2d *469, 261 APP< 
Dir. 1074, affirmed 39 N.D 2d 937, 
287 N.Y. 726. 

93. Ill.—Village of Dolton v. Harms, 
•68 N£l.2d 785, 827 IllApp. 107-* 
People ex rel. Nielson v. Union 
Bank of Chicago, 82 N.£l.2d 194, 808 
IlLApp. 411. 

94. U.S.-^Chrlstlansen r. Christian¬ 
sen, D.C.Tex., 62 F.Supp. 841. 

87 C.J. p 978 note 64. 

Fraudulent concealment in actions 
based on fraud see supra S 184. 

95. U.S.—Corpus Juris cited In 
Young r. Howard, O.Q.A.D.C., 120 
F.2d 712, 718—Bryan v U. S., C,C. 
A.Okl, 99 F2d 549, certiorari de¬ 
nied 59 €.Ct. 864, 3015 U'S. 661, M 
iL.Ed 429 

Ala.—^Fletcher r. First Kat. Bank of 
Opelika, 11 So 2d 854, 244 Ala. 98 
—^Hudson V. Moore, 194 So. 147, 
239 Ala. 180—^Dovell v. Smith, 169 
So. 280, 232 Ala. 626. 

Cal.—•Kimball y. Pacific Gas & Elec¬ 
tric Co., 80 P.2d 89, 220 Cal. 203 
—^Bowman v. MePheeters, App., 
176 P.2d 745. 

Ga.—^Stephens v. Walker, 18 S.E.2d 
1587, 193 Ga. 830. 

Iowa.—^Hay r. Denver Sar. Bank, 
295 H.W. 176, 229 Iowa 684—Hig- 
bee V. Walsh, 294 N.W. 597. 229 
Iowa 40*8. 


Tex.—^Baker v. Cook, ComApp., 15 
SW.2d 600. 

Utah.—^Peteler v. Robison, 17 P.2d 
244, 81 Utah 685. 

37 C.J p 977 note 60, p 982 notes 91, 
92. 

Blood Unship does not constitute 
such relationship as requires revela¬ 
tion of the facts.—Stephens v. Walk¬ 
er, 18 S F.2d 587, 193 Ga. 830. 

Relation of debtor and creditor 
with silence on part of debtor con¬ 
cerning existence of cause of action 
against him does not constitute con¬ 
cealment.—^Roether v. National Un¬ 
ion Fire Ins. Co., 200 N.W. 818, I51 
N.D. 634. 

Foreign divoceo from inoompetent 
wife 

Husband who, after his wife had 
been committed to a state mental 
hospital, was appointed guardian of 
wife’s estate and of a trust fund 
created for her benefit under the in¬ 
sane wife’s dower statute, and later 
secured a foreign divorce, which re- 
qtUred husband to support wife while 
she was so confined, occupied a po¬ 
sition of trust with respect to both 
wife and state so that his conceal¬ 
ment from state of its rights under 
foreign divorce decree wan a fraud 
which suspended running of statute 
of limitations against right of state 
to recover for support until it dis¬ 
covered the fraud.—State of Tenn. v. 
Barton, Ark., 198 S.W.2d 512. 

Xurarer 

With respect to concealed fraud 
tolling limitations, an insurer is not 
required to notify the beneficiary of 
the contents of the proof of death 
unless such proofs are questioned by 
the beneficlajy—New York Life Ins. 
Cq. V. Gill, 182 So. 109, 182 Miss. 
SIS. 

Oorporate direotors and stockholdeni 
IFraudulent concealment cannot be 
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predicated on failure of corporate 
directors to comply with inapplica¬ 
ble statutes relating to the corporate 
books and records and information 
to be furnished stockholders.—Cooke 
V. Odell, 140 P2d 444, 59 OalApp2d 
820. 

93. Ga—American Nat Bank v. 
Maryland Fidelity & Deposit Co, 
68 SE 622, 131 Ga. 854, 21 LRA. 
N.S.. 962. 

87 C J. p 981 note 90. 

97. TeX—Cooper v Dee, 12 S W. 483, 
75 Tex 114—^Presnall v. McLeary, 
C1V.APP., 60 S.W. 1066. 

93. Ind.—Stanley v. Stemton, 86 Ind. 
445 

99. Tex—Owen v. King, 111 S W 23 
695, 180 Tex. 614, 114 AIi.R 859. 
87 O.J. p 978 note 69. 

Action against undisolosed principal 
Tex.—Owen v. King, supra. 

1. Ga.—^Middleton v. Pruden, 196 K 
E. 259, 67 GaApp. 5'55—^Barrett v. 
Jackson, 162 SE. 308, 44 GxApp. 
611. 

Fraud constituting cause of action as 
concealment of such cause see su¬ 
pra S 189. 

8. Vt—Watts V. Mulliken, 1016 A. 

150, 95 Vt. 886. 

87 C.J. p 979 note 78. 

"If by any act of deceit or con¬ 
cealment, whether before or at the 
time or after the act is committed, 
the wrongdoer hides from the inno¬ 
cent party the facts which would put 
him on inquiry, the statute does not 
begin to run’’—^Deemer v. Weaver, 
187 A. 215, 216, 324 Pa. 85. 

3. Ind—Whiteaell v. Strickier, 78 
NE 845, 167 Ind. 602, 119 Am.S R. 
624—Jackson v. Jackson, 47 N.E 
968, 149 Ind. 238—Boyd v. Boyd, 
27 Ind. 429—Charters v. Citizens^ 
Nat. Bank of Peru, 146 N.EL 617, 
84 Ind.App. 15. 

37 C J. p 979 note 74. 
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Acts of concealment coming after the statute has 
run do not remove the bar * 

§ 207. — Concealment by Others than De¬ 
fendant 

As a general rule fraudulent concealment to toll 
the statute of limitations must be that of the defend¬ 
ant or some one In privity with him. 

Broadly it may be stated that concealment by any 
other than defendant, the latter not participating 
therein, is not such a concealment as is contemplat¬ 
ed by the rule, statutory or otherwise, that limita¬ 
tions will not run against a cause of action, the 
commencement of which is prevented by fraud, con¬ 
cealment, or other improper act.® Thus conceal¬ 
ment of a cause of action by the vendor will not 
prevent the running of limitations in favor of a 
fraudulent vendee.® It has also been held that 
fraudulent concealment by one defendant does not 
affect a codefendant not participating therein.^ 
However, concealment by one partner in the course 
of the partnership business, such as will prevent 
the statute running in his favor, will prevent its 


running in favor of his copartner.® 

Agent or servant, A fraudulent concealment by 
a servant or agent of a cause of action against his 
principal, without the knowledge or connivance o£ 
the principal, ordinarily will not postpone the op¬ 
eration of the statute of limitations,® although there 
is also authority to the contrary.^® However, where 
the concealment is at the actual instigation of the 
principal, the exception operates and the statute 
will not protect the principal before discovery of 
the fraudulent concealment In the case of a cor¬ 
poration which must act through agents, a differ¬ 
ent rule is applied; the fraud of the agent will pre¬ 
vent the operation of the statute in favor of the 
principal until a discovery of the fraud.!® 

Principal and surety. On the theory that if the 
principal is liable so is his surety and that ordinari¬ 
ly the liability of a surety is measured precisely by 
the liability of the principal, the statute of limita¬ 
tions will not run in favor of a surety until the dis¬ 
covery by the obligee of his right of action which 
had been fraudulently concealed by the principal.!® 


B. ABSENCE, NONEESIDENCE, AND EVASION OR OBSTRUCTION OF PROCESS 


§ 208. Absence and Nonresidence 

In the absence of a statutory provision to the con¬ 
trary, the operation of the statute of limitations Is not 


suspended or postponed by the absence or nonresidence 
of either the creditor or debtor. 

The operation of the statute of limitations is not 


4. Cal.—Scafldl V. Western lioan & 
BldfiT. Co., 166 P.2d 260. 72 OaL 
App.2d 6*50. 

5. Ark.—^Arkansas Light & Power 
Co. V. Decker. 28 S.W.2d 701. 181 
Ark. 1079. 

87 C.J. p 280 note 76. 

However. It has been held that con¬ 
cealment by insurance carrier of 
agreement whereby employers were 
given premium rebates under work¬ 
men’s compensation policies was 
chargeable to employers, notwith¬ 
standing they knew nothing of such 
concealment, so that statute of limi¬ 
tations operating on action to re¬ 
cover rebates could not be put In mo¬ 
tion until after agreement was dis¬ 
covered in records of carrier.—Glenn 
H. McCarthy. Inc., v. Knox. Tex.Civ 
^PP> 186 S.W.2d 832, error refused. 

Concealed ftaud must be fkaud 
committed by defendant or by some 
one in privity with him—^Burton v. 
John Hkncock Mut Life Ins. Co.. 167 
So. 625. 171 Miss. 696, suggestion of 
error overruled 168 So. 474. 171 Miss. 
59*6—87 C.J. p 980 note 76 [a]. 

6. Tenn—^Boro v. Hldell, 120 S.W. 
961, 122 Tenn. 80. 135 Am.S R 867 

87 C.J. p 980 note 77. 

7. Va —Culpepper Nat. Bank v. 
Tidewater Impr. Co., 89 S.S. 118. 
119 Va. 78. 


8;. Pa.—^McCoon v. Galbraith, 29 Pa 
293. 

Knowledge of partner of fraud com¬ 
mitted against partnership Imputed 
to copartner see supra 8 190. 

Joint tort-feasor 

If member of partnership who did 
not sign instrument whereby It was 
agreed that partners would faithful¬ 
ly invest money of an associate, 
knew of the Instrument, and If. with 
such knowledge, he conspired and 
confederated with his partners In 
the perpetration of a fraud on their 
associate, and enjoyed the fruits of 
the fraud, he became a trustee ex 
maleflclo and a Joint tort-feasor 
equally culpable with the partners 
who did sign the Instrument, and 
the statute of limitations did not be¬ 
gin to run against him untH discov¬ 
ery of the fraud—Higbee v. Walsh, 
294 N.W. 597, 229 Iowa 408 

9. U.S—Bryan v. TJ. S. CC.AOkl. 
99 F.2d 649. certiorari denied 69 
S.Ct. 364, 305 U.S. 661. 83 LBd 
429. 

37 C.J. p 980 note 79. 
la Ind.—^Day v. Dages, 46 NB. 589, 
17 Ind.App. 228. 

Okl—^Hurt V. Gamson. 133 P.2d 547, 
192 Okl. 66. 

buputation of deceit to principal 
The fraud of the agent will be 
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Imputed to the principal, whether 
or not the principal was aware of 
it—^Pashley v. Pacific Blectnc Co., 
153 P2d 826. 26 Cal.2d 226—Llght- 
ner Mining Co v. Lane, 120 P. 771, 
161 Cal. 6.89, Ann.Cas.l913p 1098. 
11. Mass.—^Manufacturers' Nat. 
Bank v. Perry, 11 N.E. 81, 144 
Mass. 31>3. 

Agency for vendee 
Limitations on vendor's action on 
land contract against alleged undis¬ 
closed principal was held tolled until 
deeds from vendor to alleged agent, 
previously unrecorded, were record¬ 
ed in principal's name.—Williams v 
Pittsburgh Terminal Coal Corpora¬ 
tion. C.C.A.Pa.. 62 F.2d 924. certio¬ 
rari denied Pittsburgh Terminal 
Coal Corporation v. Williams. 63 S. 
Ct 692, 289 U.S. 749, 77 LEd. 1494. 
18. U.S.—Myers v. Canton Nat. 
Bank of Canton, C.C.A.I1L, 109 F.2d 
81. 

Tex—Delaware Punch Co. of Ameri¬ 
ca V. Reinarz. Civ.App., 61 S.W.2d 
135, error refused. 

S7 C.J. p 980 note (82. 

13. Mich.—Corpus Juris oited la. 
Heap V. Heap. 242 N.W. 252. 256, 
258 Mich. 2'50. 

Tex—Mills V. Baird, CivApp, 147 
S.W 2d 812. error refused. 

37 C.J p 980 notes 83. 84. 
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suspended or postponed by the absence or nonresi¬ 
dence of either creditor or debtor unless such an 
exception is a rule of the statute; courts cannot 
engraft the exception on the statute,and where 
there is no statute postponing the running of limi¬ 
tations the statute of limitations begins to run from 
the maturity of the debt.^® Where the statute 
which gives the right contains its own limitations, 
the court can make no other exceptions.^* By the 
statute of 21 James I chapter 16, an exception was 
made where the creditor was beyond the sea,i^ but 
this statute made no exception to its own operation 
where defendant departed out of the realm and 
could not be served with process; hence the courts 
held that his absence from the realm did not pre¬ 
vent the running of the statute.^* This diflSculty 
was remedied by the statute of 4 and 5 Anne chap¬ 
ter 16 § 19, which declared that if any person 
against whom there should be any cause of action 
was, at the time such action accrued, beyond the 
seas, the action might be brought against him on his 
return within the time limited for bringing such ac¬ 
tion, and, as considered infra § 211, this provision 
or a similar provision is part of the statute in vari¬ 
ous states in this country. 

§ 209. -Absence beyond Seas 

The term ''beyond the seas," as used In statutes 
tolling the statute of limitations, has been construed as 
equivalent to without the Jurisdiction of the state, or 
out of the particular jurisdiction so as not to be sub¬ 
ject to Its process. 

The term “beyond the seas,” used in the English 
statute, has, when used in statutes of the various 
states, been construed as equivalent to without the 
jurisdiction of the stated* or out of the particular 
jurisdiction so as not to be subject to its process,^* 
although the courts of some jurisdictions have con¬ 


strued the term as applying to such persons only 
as are beyond the bounds of the United States,*i 
and this construction has been said to be more in 
accordance with the signification of the words, and 
sanctioned by the ruling of the English courts, 
which held that the term was synonymous with "be¬ 
yond the realm” or “out of the realm.”22 In some 
of the statutes other expressions have been added 
in the saving clause to obviate the necessity of con¬ 
struction and make the exception more explicit in 
its signification of out of the realm or United 
States, as “out of the limits of the United States”23 
or “without any of the United States,”^^ or to make 
the saving clause more certainly mean without the 
state, although not without the United States.2* 
In other statutes expressions have been substituted 
for “beyond the sea” so as to cover an absence out 
of the particular state merely, without the reach 
of the courts of the forum, as, "out of the state”^* 
or “from the country.”27 

§ 210. -Absence of PlaintifF or Creditor 

a. In general 

b. Foreigners and nonresidents 

c. Coming or returning into jurisdiction 

a. In General 

In the absence of a statute to the contrary the ab¬ 
sence or nonresidence of the plaintiff does not toll the 
statute of limitations; but statutes so providing have 
been enacted In some jurisdictions. 

As a general rule an exception to the running of 
the statute of limitations in favor of a plaintiif or 
creditor during his absence or nonresidence must 
be express; it cannot be implied,28 aild, unless there 
is a statute to the contrary, the absence or nonres¬ 
idence of plaintiff does not toll the statute of limi- 
tations.29 On the other hand, where the statute so 


14. U S.—Ooxpna Jails g,notea tn 
Otis, for XTse of Baton v. Bennett, 
-C O.A.Pa., 91 P.2d 681, 582, certio¬ 
rari denied Otis v. Bennett, <58 S. 
Ot. 48, 802 US. 727, 82 ILBd. 6'61. 

Ohio.—OoxpOB Jails anoted la State 
V. Industrial Commission of Ohio, 
196 N.X] 780, 781, 180 Ohio St. 
77. 

37 C.J. p 9*86 note 25. 

15. U.S —Ooxpoa Jails gooted la 
Otis, for Use of Baton v Bennett, 
O.CA.Pa., 91 P.2d 681, 632, certio¬ 
rari denied Otis v. Bennett, 68 S Ct 

• 418, 802 U.S. 727. 82 l..Bd. 661. 

87 C.J. p 998 note 41. 

16. Ind.—^Fisher v. Tuller, 28 NB 
628, 122 Ind. 31. 

S.G.—Southgate v. Goldthwaite, 17 S. 
CJj. 867. 

17. Md.—^LangrhopfC v. West, 8 Harr. 
& M. 197. 

37 iC.J. p 986 note 29. 


18. U.S.—Amy ▼. City of Waters 
town, Wis, -9 S.Ct 687, 130 U.S- 
820, 82 L.Bd. 968. 

37 C.J. p 987 note 80. 

19. U.S.—'Bank of Alexandria v. Dy¬ 
er, DO., H Pet 141, 10 LBd. 391. 

87 aj. p 987 note m, 

20. Md.—Mason v. Union Mills Pa¬ 
per Ufg, Co., >32 A. 811, 81 Md. 446, 
•48 Am.S.R. 624, 29 JJ R.A. 278. 

37 C J. p 987 note 88. 

21. Ill—^Mason v. Johnson, 24 Ill. 
169, 76 Ajn.D. 740. 

37 C.J. p 987 note 89. 

22. Iowa.—DaxUng v. Meachum, 2 
Greene 602. 

87 O.J. p 987 note 40. 

23. Me.—^Varney v. Grows, 37 Me. 
306. 

37 C.J. p 987 note 41. 
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24. Mass.—Whitney v. Goddard, 20 
Pick. 804, 82 AmD. 216. 

37 O.J. p 987 note 42. 

25. US.—Shelby v. Guy, Tenn., 11 
Wheat 361, 6 (L Bd. 496. 

■37 C.J. p 987 note 48. 

26i Md—^Maunoe v. Worden, 52 
Md 288. 

37 C.J. p 987 note 44. 

27. Ky.—^Mansell v. Israel, 8 Bihb 
610. 

37 aJ. p 98*8 note 46. 

28. US.—Hogan v. Kurtz, D.C., 94 
U.S. 773, 24 L..Bd. 317—Beaubien 
V Beaubien, Mich., 23 How. 190, 16 
Li.Bd. 484 

Mo —Smith V. Newby, 13 Mo. 169. 

29. U.S.—Otis, for Use of Baton v. 
Bennett, C.C.APa., 91 r2d 631, 
certiorari denied Otis v. Bennett, 
68 set 48, 302 U.S. 727, 82 L.Bd. 
661. 
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provides, it will not rtm against the demand or cause 
of action of an absent plaintiff or creditor during 
his absence or nonresidence,and provisions have 
been adopted which except the operation of the 
statute of limitations altogether in particular in¬ 
stances where the parties are nonresidents^i or 
which fix a special period of limitations for de¬ 
mands of nonresidents.^^ A saving statute except¬ 
ing the time of absence of one against whom a 
cause accrues cannot be extended to embrace the 
absence of a party in whose favor the cause ac- 
crues.S3 

Absence of one of coplmntijfs. Under the excep¬ 
tion as to creditors beyond sea if one plaintiff is 
abroad and the other in the forum when the action 
accrues, the action must be brought within the stat¬ 
utory period after the cause of action arises.^^ On 
the other hand, if all are absent when the action 
accrues so as to come within the exception, then the 
return of one has been held not to start the stat¬ 
ute.®® 

Presence of agent Unless otherwise provided by 
statute, the presence of an agent of a nonresident 
creditor does not except such creditor from the sav¬ 
ing clause of the statute of limitations suspending 
its operation against sudh persons.®® 

Subsequent departure. Where the statute speci¬ 
fies absence at the time of the accrual of the ac¬ 
tion, departure after accrual cannot interrupt the 
running of the statute,®^ and it has been said that it 
would be an unreasonable proposition that a person 
who has a claim against a citizen of the state can 
keep such claim alive indefinitely, perhaps for years, 


S210 

by simply removing beyond the Emits of the state.®® 

b. Foreigners and Nonresidents 

Unless confined to citizens, statutory provisions sus¬ 
pending the operation of the statute of limitations during 
the absence or nonresidence of the plaintiff apply to fdr- 
eignere and nonresidents who have never been In the 
state. 

Unless confined to citizens of the United States,®® 
the exception in favor of creditors beyond the seas, 
or without the limits of the United States, and sim¬ 
ilar saving clauses as to absent or nonresident cred¬ 
itors, are not to be confined to sudi subjects or res¬ 
idents who may leave and return; they are gen¬ 
eral and extend as well to foreigners who are con¬ 
stantly resident abroad or nonresidents who have 
never been in the state.^® The word "return,” used 
in the statute to indicate the starting point of the 
running of the time, cannot restrict the operation 
of the exception to those only who have been in the 
state.'*! In a jurisdiction where, when the statute 
of limitations has completely operated, it extinguish¬ 
es the right of action by taking away the remedy, 
the statute operates against nonresident plaintiffs 
who bring actions in courts of the state as well as 
against residents.^® 

c. Coming or Eetnming into Jurisdiction 

The operatiofi of the saving clause relating to the 
absence of the plaintiff ceases when he comes or re¬ 
turns into the jurisdiction. 

The moment plaintiff comes or returns into the 
jurisdiction the operation of the saving clause ceas¬ 
es and that of limitation begins and continues irre¬ 
spective of subsequent absences,4® if the debtor also 
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N.J.—Shapiro v. Frledmaii, 41 A 2d 
10, 182 K.J.Law 456—Bookman v. 
IL J. Resmolds Tobacco Co., 48 A. 
2d 64«, 138 N.J.Bq. 812. 

N.Y.—^Baker v. Cohn, 41 N.T.S 2d 
765, 266 App-Div. 236, motion de¬ 
nied 48 N.Y.3M 8B2, 266 App. 
Div. 847. 

N.D.—Elosel V. First Nat. Bank, 214 
N.W. 249, 5'5 ND. 445. 

Tex.—Collins v. Griffith, OmApp., 125 
S.W.2d 419, error refused—Cates v. 
Greene, Civ.App., 114 S.W.2d 692— 
Griffith V. Shannon, Civ.App., 284 
B.W. >598. 

37 C.J. p 988 note 68, p 99.8 note 40 

W (1). 

Action for relief for fraud or mliMke 
Arlz.-~Guerln v. American Smelting 
& Refining Co., 236 P. <6!84, 28 Anz. 
160. 

Fladnturs absence from ooiutty In 
which land was located has been held 
no excuse for delay in bringing an 
iCctlon to reform a deed.—Goodfellow 
▼. Bamtt 20 P.2d 740, 1(30 Cal.App. 
542. 


SO. R L—^Sfargosslan T. Zorabedian, 
129 A. 601. 

37 C.J. p 988 note 47. 

31. n.S.—^Bond T. Jay, Md., 7 Cranch 
850, 3 LBd. 367. 

Ohio.—^McBnde v. Moore, Wnght 
524. 

37 C.J. p 988 note 48. 

32. La—^Timmons v. White, 14 lA 
Ann. 161. 

37 O.J. p 988 note 49. 

33. Ind.—(Lewis v. Davis, 55 N.E2d 
119, 114 Ind App. 716 

N.J.—Bookman v. R. J. Reynolds 
Tobacco Co., 48 A.2d 646, 138 N J. 
Eq. 812 . 

N.T—Baker v. Cohn, 41 N.T.S.2d 765, 
266 App Div. 286, motion demed 
43 N.Y.S.2d 852. 

Tex.—Cates v. Greene, Civ.App., 114 
S.W.2d 692. 

87 C.J. p 988 note 60. 

34. Ey.—Dickey v. Armstrong, 1 A. 
K. Marsh. 39. 

37 C.J. p 989 note 66. 
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35. n.S.—HopUrk v. Bell. Te.. 4 
Ckanch 164, 2 L.Ed. 588. 

Ky.—Jones v. Henry, 3 Litt, 46. 

36. Mass.—Wilson v. Appleton, 17 
Mass. rSO. 

37 C.J. p 989 note 59. 

37. Me.—Phillips V. Sinclair, 20 Me. 
SO'O. 

37 C.J. p 989 note 64. 

38. S.C.—^Maccaw v. Crawley, 37 6. 
E. 934, 59 <8.0. 842. 

39. Pa.-^Fleming v. Culbert, 46 Ra. 
498. 

37 C J. p 989 note 56. 

40l Mich.—Wolf V. District Grand 
Lodge No. 6 1. O. B. R, 60 N.W. 
445, 102 Mich. 23. 

87 C.J. p 988 note 54. 

41. n.S.— Chomqua v. Mason, CCL 
RI, 5 F.Cas.No.2.693, 1 Gall. 342. 

37 C.J. p 989 note 65. 

42. Wis.—Arp V. Allis-Chalmers Co., 
no N.W. 386, 180 Wls 454, 118 Am. 
S.R 1036. 3 L.R.A.,N.S., 997. 

43i Ohio.—PoweU v. Koehler, 39 N. 
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is present at the time,^^ and, if the statutory disabil¬ 
ity is absence from the United States, a return to 
any part of the United States has been held to re¬ 
move the disability and put the limitation in opera¬ 
tion.^® 

§ 211. -Absence of Debtor or Defendant 

in General 

Some statutes suspend the operation of the statute 
of limitations when the debtor or the defendant is ab¬ 
sent at the accrual of the action, or departs thereafter, 
or on the occurrence of both contingencies, until he re¬ 
turns into the jurisdiction. 

Unless the statute so provides, the absence of the 
debtor or defendant from the jurisdiction does not 
toll the running of the statute of limitations,^® and a 
saving clause embracing only the absence of plain¬ 
tiff or creditor will not suspend the operation of 
limitations because of the debtor's absence.^*^ Vari¬ 
ous statutes have been enacted from time to time, 
however, which suspend the operation of limita¬ 
tions either when the debtor is absent at the accrual 
of the action or departs thereafter, or on the oc¬ 
currence of both such contingencies, until he re¬ 
turns into the jurisdiction.^® The purpose of the 
statute has been stated as being to secure to plain¬ 
tiff the same time in which to commence his action 
against an absent or nonresident defendant that he 
would have if defendant were an actual resident 
of the state to prevent debtors, against whom the 
statute of limitations has begun to run, from de¬ 
parting from the state and remaining abroad a suffi¬ 


cient time for the statute to run out, and thus enable 
them to return and interpose the statute as a de¬ 
fense in bar.®® A statute providing that a person 
absent from the state shall not have the benefit of 
the statute of limitations, enacted to meet the cases 
of persons seeking to take undue advantage of the 
time limited, has been held not to apply to a case 
in which there is no element of fraud or any con¬ 
cealment of his residence by defendant.®^ A provi¬ 
sion tolling the statute during the absence of the 
debtor or defendant applies to a set-off against a 
nonresident plaintiff.®® | 

§ 212. —- Application of Statutory Excep¬ 
tion 

a. In general 

b. Property in jurisdiction 

c. Residence as affecting application 

d. Absence of codebtor or codefendant 

e. Nature and sufficiency of absence and 

return 

a. Li General 

statutory provisions suspending the operation of the 
statute of Irmitatlons because of the absence or nonres¬ 
idence of the debtor or the defendant have been applied 
in various forms or classes of actions, and should be 
applied to all cases not excluded by their terms. 

A statutory provision tolling the statute of limi¬ 
tations as to persons absent from the jurisdiction 
should be applied to all cases not excluded by its 
terms and fairly within both its reason and pur- 


m 195. 52 Ohio St. 103, 49 Am SR. 
703, 26 Ij.R.A. 480 
37 aJ. p 9.89 note 60. 

Jiflft wiww AUmtTtff suit 

Tnd—Toast v. -Willis, 9 Ind. 648. 

37 C.J. p >989 note 68 [a]. 

44. U.S.—^Paw V. Roberdean's Elx’r. 
DC., 3 Cranch 174, 2 liBd. 402. 

37 C.jr. p 989 note 61. 

45. Me.—^Vamey v. Grows, 87 Me. 
306. 

37 C.J. p 989 note 62. 

48. Ark.—^Rock Island Plow Co. v 
MasLorson, 132 S.W. 216, 96 Ark 
446. 

trader thie law of xmi>exlal Bnssla 
the absence from the country of the 
promisor of payment under an In¬ 
strument does not toll the limita¬ 
tion period which is not interrupted 
even by the death of the promisor. 
—^In re TonkonogofTs Elstate, >32 N.T. 
•S.2d 661, 177 Misc. 1015. 

47. Pa —Nathans v. Bingham, 1 
Miles 1<64. 

37 C.J. p 990 note 73. 

'48. TT.S—Wynne v- McCarthy, C.C. 

AOkl., 97 F.2d 964—Caples v. Ca^ 
i. pies, C.O.A.Tex., 47 F.2d 225, cer¬ 


tiorari denied 52 S Ct 13, 284 17. 
S 680, 76 L.Bd. 537. 

Ariz—Western Coal Sc Min. Co v 
Hilvert, 160 P.2d 331, 63 Ana. 171. 
Cal.—^Bollinger v. National Fire Ins. 
Co. of Hartford, Conn, 154 P.2d 
399, 25 Cal.2d 399—^Ridgway v Sal- 
rm. 10*5 P.2d 1024, 41 OaLApp 2d 
60. 

Colo—Wall V. Crawford, 82 P.2d 749, 
103 Colo 66. 

Conn.—Clegg v. Bishop, 136 A. 102, 
105 Conn. 664. 

Ga—^Werber v. Werher, 139 S,H. 801, 
165 Ga. 112. 

Idaho—Roberts v. Hudson, 286 P. 
364, 49 Idaho 132. 

Ill —Lobdell V. Williams, 255 Ill App. 
489 

Ind —^Dernier v. Baine, 51 N.E.2d 885, 
114 Ind.App 534 

Iowa.—Finley v. Thorne, 226 NW. 
103, 209 Iowa 343—^Iiawrence v. 
Melvin. 211 N.W. 410, 202 Iowa 
86'6 

Kan—Sasseen-Gnnnell v. Bokel, 294 
P. 661, 132 Kan. 116—Stoutenberg 
V. Gaston, 293 P. 885, 131 Kan. 
610. 

Mich.—^Peninsular State Bank of De¬ 
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troit V. Lacroix, 225 N.W. '571, 247 
Mich. 71. 

N.T.—^In re Williams* Estate, 89 N T. 
S2d 741, 179 Misa 805—Davis v 
Collins, 247 N.T.S. 257, 138 Misc. 
740 

N.C.—Miller v. Miller, 157 S.E. 504, 
200 N.C. 4'58. 

Okl.—Electnc (Supply Co. v. Garland, 
105 P2d 758, 138 Okl. 21—Knupp 
V. Hubbard, 266 P 135. 130 Okl 
111 . 

SD—Boyd V StricklaJid, 237 NW. 
729, 58 SD 601. 

Va.^ayne v. Kane. 124 S.E. 247, 140 
Va 27. 

Wash—^Pinnell v. Copps. 271 P. 882, 
149 Wash. 678. 

87 C.J. p 9i90 note 71. 

49. Mich.—^McLaughUn v. ^tna 

Life Ins. Co.. 191 NW 224. 221 
Mich. 479—Gray v. Jones, 46 N.W. 
489, 80 Mich. 504. 

50. Me.—ConnoUy v. Serunlan, 21 A. 
2d 830, 138 Me. 80—^Drew v. Drew, 
87 Me. .389 

51. Md—Fink v Zepp, 24 A. 638, 
75 Md. 182 

52. NJ—Nolln V. Blackwell, 81 N. 
J.Law 170, 86 Am.D. 206. 
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pose.53 Where the statutory exception of absence 
of a defendant or debtor is general in terms, it will 
not be confined to particular forms or classes of ac- 
tions.54 It may be applied to actions relating to 
realty55 as well as to actions founded on the right 
to the possession of personalty.®® Some statutes, 
however, are applicable only to actions in per¬ 
sonam,®*^ and do not operate to suspend the statute 
in suits for adverse possession®® or to quiet title.®® 
The statute may apply to an action for renewal of 
a domestic judgment for money®® or an action on a 
foreign judgment.®^ The saving clause has been 
held not to apply in proceedings involving a dor¬ 
mant judgment.®^ It has been held that there is no 
distinction in the application of the statute between 
a limitation prescribed by statute and one imposed 
by contract.®® Unless otherwise provided, the stat¬ 
ute is tolled as to defendant who is absent from the 
state, even though plaintiff also lives out of the 
state.®^ 

Distinct statutes governing particular rights have 
been considered to be complete in themselves, and 
where such statutes fix absolutely the time for 
bringing the action or proceeding the saving clause 
as to absentees contained in the general statute has 
been held not to operate;®® and this is true where 
the saving clause is confined to the forms of action 
to which only the limitations act is applicable.®® 

Where the debtor is continually in the state for 


more than the statutory period after the cause of 
action accrues, it has been held that he cannot be 
deemed to have been without the state, and the 
running of the statute of limitation therefore de¬ 
feated, because he concealed his abode so that the 
creditor was unable to discover him and serve him 
with process.^ 

Where personal service on defendant is unneces^ 
sary, the absence of defendant has no effect on the 
running of the statute.®® 

b. Property in Jurisdiction 

(1) In general 

(2) Enforcement of liens 

(1) In General 

Unless otherwise provided by the statute, the pres¬ 
ence of property of the defendant In the Jurisdiction 
does not prevent the operation of the saving clause when 
the defendant is absent or a nonresident, but such a 
saving clause ordinarily does not apply to proceedings In 
rem. 

Where the statutory exception relates merely to 
personal presence, the presence or absence of prop¬ 
erty is not material and the fact that the absent 
debtor has property in the jurisdiction will not take 
the case out of the saving clause;®® and where de¬ 
fendant has left the state temporarily, but his ab¬ 
sence is such that no service of process can be made 
on him, his absence should be deducted even if he 


53. Minn.—^Pomeroy v. Kational City 
Co, 296 N.W. 518, 209 Minn. 155, 
133 A.L.R 766. 

£iberal eonstrnctloxL 
< Code section suspending: mnnlnfi: 
of limitations while defendant is out 
of state or concealed therein was 
held to he applicable to the one-year 
limitation period provided for com¬ 
mencing: of new action after dis¬ 
missal or reversal on appeal of a pri¬ 
or action, since statute should be lib¬ 
erally construed.—^Rayburn v. Nor¬ 
ton, 43 P2d 919, 150 Or. 140. 

54L Nev.—Sutro Tunnel Co. v. Segnre- 
gated Belcher Min. Co., 7 P. 271, 19 
Nev. 121. 

87 C.J p 990 note 77. 

Workmen's compensation 
Decision of state industrial board 
against employee was reversed where 
third person was nonresident and 
was outside New York during en¬ 
tire time in question, so that stat¬ 
ute of limitations had not run.— 
Hares v. Day Motor Co., 275 N.T.S. 
100, 242 App.Div. 8:83 
55. Ill.—^Hibernian Banking Ass'n v. 
Commercial Nat. Bank, 41 N £2. 
919, 157 lU. 524. 

87 C.jr. p 991 note 78. 

66. Ala.—Bohannan v. Chapman, 18 
Ala. 641. 


67. Ohio—Crandall v Irwin, »39 N. 
B2d 60S, 139 Ohio St. 253, 189 
A.L.R, 896, adhered to 40 NB2d 
933, 139 Ohio St. 463, 139 AL.R. 
900. 

58. Minn.—City of St. Paul v. Chi¬ 
cago, M. & St. R. Co., 48 N.W. 17, 
45 Minn. 387. 

37 C.J. p 991 note 79. 

59. Neb—^Lantry v. Parker, 55 N.W. 
962, 37 Neb 353. 

37 C.J. p 991 note 80. 

60. N.D.—Umon Nat. Bank v Ryan, 
137 NW. 449, 23 N.D. 482, Ann. 
Cas.l974D 741. 

87 C J P 991 note 82. 

61. Fla—^Van Deren v. Lory, 100 
So 794, 87 Fla. 422. 

62. Ga.—Crawford v. Boyd, 10 S.E. 
2d 144, 62 Ga.App. 885. 

Tex.—^Schluter v. Sell, Clv.App., 194 
S.W.2d 126. 

63. N.T.—Comey v. United Surety 
• Co, 111 NB3. i8>32, 217 NT. 268, 

Ann Cas.l917B 424, rehearing de¬ 
nied 112 N.£l. 1055, 218 N.T. 625. 

87 C.J. p 992 note 83. 

64. Cal.—Cvecich v. Giardino, 99 P- 
2d '573, 37 CaLApp.2d 394. 

Idaho.—Simonton v. Simonton, 193 
P. 386, 88 Idaho 255. 

65. * N.Y.—Wollen v. B. Edmund Da¬ 


vid. Inc., 286 N.T.S. 289, 247 APP- 
Div. 113, afflrmed 5 NB2d 364, 
272 N.T. 626 
37 C.J. p 992 note 84. 

66. Ill.—'Clark V. Maning, 4 I]l.Aipp. 
649. 

37 C.J. p 992 note 85. 

67. NT.—Engel v. Fischer, 7 NE. 
300, 102 N.T. 400, 65 Am.R. 818, 
distinguishing Sleght v. Kane, 1 
Johns.Cas. 76. 

6a D.C.—^Mann v. Cooper, 2 App. 
D.a 226. 

Ga.—Crawford v. Boyd, 10 S.E 2d 
144, 62 Ga.App. 885. 

Okl—Eanuebbe v McCuistion, 33 P. 
2d 1088, 168 Okl. 165—Graves v. 
Foster, 12 P.2d 502, 168 Okl 86. 

69. Ga.—^Kimball v. Elimball, ISS 
SE. 295,- 35 GaApp. 462. 

Iowa—Ooxpns Jnzls cited in Jenr 
nings V. Schnutz, 20 N.W.2d 897, 
902. 

N.C.—Hill V. Lindsay, 188 S.m 406. 
210 N.C. 694. 

Okl—^Electric Supply Co. v Garland, 
105 P.2d 758, 188 Okl. 21—Knupp 
V. Hubbard, 265 P. 183, 130 Okl 
111 . 

S.D—Cozpii 0 OTiiils quoted In Taylor 
V. Ashdown, 244 N.W. 541, 642, 60 
S.D. 41L 

37 C.J. p 992 note 89. 
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left property within the state.70 Under some stat¬ 
utes, however, particularly the earlier statutes, the 
absence provided for in the saving clause was made 
to suspend the operation of limitations only in case 
the debtor left no property in the jurisdiction out of 
which the debt could be satisfied.^^ Under such 
statutes the property must have been unencum¬ 
bered and subject to be levied on for the debtor's 
debt,^2 sufficient to satisfy the debt,73 and the 
fact of the presence of such property and the debt¬ 
or's ownership must have been so notorious as to 
enable the creditor by the use of common diligence 
to find and attach it.^^ 

Proceedings in rent. Sometimes it is expressly 
provided by the statute that the saving clause shall 
not extend the period within which actions in rem 
may be commenced.^® Where there is no such ex¬ 
press provision, it has been observed that there are 
no parties to actions strictly in rem, and therefore 
the statute of limitations can have no application 
to that class of actions.^® If an action is in rem 
and complete jurisdiction of the res is acquired re- 
g^dless of the absence of the owner thereof, it has 
been held that the statute should not be tolled 
and, where the action is one which could be com¬ 
menced at any time and constructive service had by 
publication, it has been held that absence of de¬ 
fendant from the state does not toll the statute.^® 

(2) Enforcement of Liens 

The statutory exception has been lield applicable In 
proceedinos for enforcement of liens where the right of 


54 C.J.S. 

the lienor Is governed by the rules applicable to the debt. 
Provisions tolling the statute of limitations have been 
applied in proceedings to foreolose a mortgage, although 
not where the proceedings are regarded as In rem. 

Since personal absence is contemplated by the 
saving clauses excepting the operation of limita¬ 
tions pending defendant's absence, the statutory ex¬ 
ception has been applied in proceedings for enforce¬ 
ment of liens where the rights of the lienor are 
governed by the rules applicable to the debt,7» as 
in the case of a vendee's absence, in proceedings to 
enforce the vendor's lien,®® or of the owner's ab¬ 
sence, in proceedings to enforce a mechanic's lien.®i 
On the other hand, where the statute creating a lien 
fixes and declares the period for which it may con¬ 
tinue, it has been held that the lien ceases at the 
expiration of this period, no matter where the resi¬ 
dence of the parties in interest or the owners of 
the land may be, and the general limitations act, 
with the saving clause as to absent parties, has no 
application;®® but the contrary has been held as to 
the right to enforce a judgment lien.®® 

Mortgages. In some jurisdictions and under cer¬ 
tain circumstances the absence oi\ mortgagor falls 
within the exception of the statutory provision sav¬ 
ing the operation of limitations because of the ab¬ 
sence of the person against whom the cause of ac¬ 
tion accrues,®^ as where the proceeding to foreclose 
is not regarded as an action in rem.®® It has been 
held, however, that absence of the mortgagor does 
not stop the running of the statute as to proceed¬ 
ings to foreclose the mortgage®® where such pro- 


7a N.H.—Ward v. Cole, >32 NJBL 4'62, 
64 Am D. i878. 

ST C.J. p S98 note 90. 

71. N.H.—Dow V. Sayward, 14 N-H. 
9. 

37 CJ. p 993 note 91. 

72. NH—^Dow V. Saywnrd, supra. 
Vt,—HUl V. Bellows, 16 Vt 727. 

37 CJ. p 993 note 92. 

73; Vt.—^Munroe v. Potter, 26 A. 
901, 66 Vt. 284—Boyce v. Hurd, 24 
Vt 620—Hill V. Bellows, 15 Vt 
727. 

74h Vt—^Famham v. Thomas, 66 Vt 
33. 

■37 C.Jr. p 998 note 94. 

75. Neh.—Brainard v. Hall, 289 H. 

W. 846, 187 Neb. 491. 

87 C.J. p 998 note 96. 

7& S.D.—^E^ellch T. •Swafford, 144 
N.W. <925, 83 S.D. 142. 

77. Cal.—Ridffway v. Salrin, 106 P. 
8d 1024, 41 Cal.App.2d 60. 

A prooeiedlng by tax commission, 
for appointment of administrator to 
collect and pay inheritance tax on 
assets which had been held In joint 
tenancy with sight of survivorship 


Invoked a Jurisdiction in rem against 
asserted assets of the deceased Joint 
tenant, not dependent for its exer¬ 
cise on personal service of a sum¬ 
mons on the nonresident surviving 
Joint tenant, with respect to the toll¬ 
ing of the statute of limitations by 
Joint tenant's nonresidence and ab¬ 
sence from state.—^In re Swan's Bis¬ 
tate. 79 P.2d 999. 96 Utah 408. 

7a Kan.—^Travis v. GUck. 91 P.2d 
41, 150 Kan. 132, adhered to 96 P. 
2d 624. 150 Kan. 718—Herthel v. 
Barth, >81 P2d 19, 148 Kan. 308. 
119 AJiiB. 326. 

79. Iowa.—Jezmlnga ▼. Schmitz, 20 
N.W.2d !897. 

ea Tex-^Falwell v- Henlng, 14 S.W. 

618. 78 Tex. 278. 

37 O.J. p 998 note 97. 

81. Iowa.—Xieeds Dumher Co. v. Ha^ 
worth, 67 N.W. 383. 98 Iowa 468, 
60 Am.SR. 199. 

87 G.J. p 998 note 98. 

82. N.C.—Oshome v. Board of Edu¬ 
cation of Guilford County ex rel. 
State, 177 SB. 642, 207 NC. 608. 

Ohio.—Crandall v. Irwin, 90 N.q.2d 
608, 1J39 Ohio iSt. 263. 189 A.L«.B. 
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896. adhered to 40 N.B.2d 933, 189 
Ohio St. 468. 139 A.Ii R. 900. 

Okl —^Bertram v. Moore, 16 P.2d 689, 
160 OkL 78. 

87 C J. p 998 note 99. 

8a W.Va.—^Batten v. Lowther, 51 S 
E. 321, 74 W.Va. 167. 

37 C.J. p 993 note 1. 

84si Ill.—Massman v. Duffy, 69 N.E 
2d 707, 830 IlLApp. 76. 

Mass.—^Hogevoll v. HogevoU, 162 P. 
2d 218. 

37 C.J. p 994 note 3. 

Bar of debt as affecting security see 
supra 8 9. 

Absence of heln of mortgagor tolls 
statute 

N Y.—Osborne v. Randall, 7 N.T.Civ. 
Proa 823. 

85. Minn.—WhaUey v. Eldridge, 24 
Minn. 368. 

N.D.—<Jolonial & U. S. Mortg Co 
V. Flemington, 103 N.W. 929, 14 N. 
D. 181, 16 Am.S.R. 670. 

137 C.J. p 994 note 4. 

86. U.S.—Eubanks v. Iievendge, C. 
COr., 8 F.Ca8.No.4.644, 4 Sawy. 
274. 

87 CJ. p 994 note A 
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ceediiigs are regarded as in rem and a statutory 
provision excepts proceedings in rem from provi¬ 
sions tolling the statute of limitations*^ or where a 
special statute limiting foreclosure suits excludes 
the provision of the general statute of limitations.** 
Absence from the state has been held to toll the 
statute as to makers of a note involved in a foreclo¬ 
sure action who were served only by publication and 
were continuously absent from the state.** 

The application to an absent mortgagor of the 
rule that the absence or dqparture of a defendant 
or debtor prevents the operation of limitations has 
been extended so as to suspend the operation of the 
statute even as against a grantee of the absent mort¬ 
gagor on the theory that the remedy on the mort¬ 
gage cannot be barred as long as that on the debt 
is saved.** This doctrine has been denied, how¬ 
ever, in a number of well considered cases, and, on 
the theory that interests in mortgaged premises ac¬ 
quired subsequently to the mortgage constitute prop¬ 
erty and that the owners thereof stand in the same 
relation to the mortgage by the original owner as 
though their property were bound as collateral se- 
curity,*! the statute is not suspended as to such 
owners, although it may be suspended as to the rem¬ 
edy against the original mortgagor.** Where both 
the mortgagor and his grantee who were the only 
persons necessary and proper parties defendant in 
an action to foreclose, were out of the state, their 
absence worked a suspension of the running of the 
statute of limitations against plaintiff’s right of ac¬ 
tion.** The absence of a subsequent owner who is 


not personally liable for the mortgage debt will not 
stop the running of the statute;*^ but the running 
of limitations as against a grantee assuming a mort¬ 
gage debt is suspended by his absence from the 
state.** 

Absence of obligor in bond secured by collateral 
mortgage. Where property is bound as collateral 
securily for the payment of a mortgage debt of an¬ 
other, evidenced by a bond in which the obligor is 
not personally liable for the original debt, the ab¬ 
sence of the obligor will not suspend the operation 
of limitation against the foreclosure of a mort¬ 
gage.** 

c. Besidence as Affecting Application 

(1) Residents only 

(2) Nonresidents 

(3) Corporations 

(4) Place of accrual of action in con¬ 

nection with residence 

(1) Residents Only 

In some Jurisdictions the statute suspending the 
operation of the statute of limitations for absence or 
nonresidence of the defendant Is limited In Its applica¬ 
tion to a debtor or defendant resident of the Jurisdic¬ 
tion when the cause of action accrued. 

In some jurisdictions, either by express provision 
or by implication from the language used, the stat¬ 
utory provision preventing the running of the stat¬ 
ute of limitations because of absence or nonresi¬ 
dence of the debtor or defendant is limited in its 
application to a debtor or defendant resident of the 
jurisdiction when the cause of action accrues.*^ 


87. Keb.—^Bralnard v. Sail, 289 S. 

W. 845, 137 Neb. 491. 

37 C.J. p 994 note 6 [aj —il C.J. p 
873 note 20. 

88L Iowa.—Jennings v. Schmitz, 20 
N.W.2d 897. 

87 C.J. p 994 note 3 [f], lei. 

89. Kan.—^Unlon Central Life Ins. 
Co. V. Irrigation Loan & Trust Co., 
73 P 2d 72, 146 K^ 650. 

90. Idaho.—Dlghton v. First Kxch. 
Bank, 192 P. >832. 33 Idaho 273. 

37 C.J. p 994 note <8. 

91. Oal.—Foster v. Butler, 130 P. 
6, 164 Cal. 628. 

37 C.J. p 994 note 9. 

98. N.D.—Colonial & U. S. Mortg. 
Co V. Northwest Thresher Co., 103 
N.W. 916, 14 N.D. 147, 116 Am.S R. 
642, 70 L.R.A. 814, >8 Ann Qaa. 1160. 
37 C.J. P 994 note 10. 

93. Cal.—^Redondo Impr. Co. v 
O’Shaughnessy, 14i8 P. 538, 1>68 
Cal. 828. 

94. Cal.—Ridgway v. •Salrin, 106 P. 
2d 1024. 41 CaLJ^p.2d 50. 


Kan.—Hogaboom v. Flower, 72 P. 
647, 67 Ka-ti. 4L 

Okl.^oakley v. Phelan, 66 P.2d 19, 
179 OkU 616. 

95b Kan.—Hendricks v. Brooks, 101 
P. 622, 30 Kan 1, 138 Ajn.S.R. 186— 
Gibson V. Simmons, 94 P. 1018, 77 
E[an. 461. 

98. N.T.—^Fowler t. Wood, 28 N.T.S. 
976. 78 Hun 804, afflimed 44 NJBi. 
1124, 160 N.T. 684. 

97. XT.S.—Otis, for Use of Eaton v. 
^^ennett. C.CA.Pa., 91 F2d 581, 
certiorari denied Otis t. Bennett. 
68 set 48, 302 U.S. 727. 82 LEd. 
561—McGrath v. Helena Rubin- 
stem, Ina, D.QN.Y., 29 F.Supp. 
822, applying Pennsylvania rule— 
Continental Ill. Nat. Bank & Trust 
Co. of Chicago v. Holmes, I>C.Pa., 
21 F.Supp. 309. 

Alaska—^Murray v. Farrell, 2 Alaska 
860. 

Gta.—Miller v. Rackley, 84 S.E.2d 43i8. 
199 Gta. 870—Pare v. Mahone, 82 
Ga. 253, 266—Cooper v. P. P. Most 
Nursery Co., 73 6.E. 414, 10 Ga 
App. 351, 864. 


Ky.—Skaggs v. FyiTe, 1-87 S.W.2d 281, 
299 Ky. 761—Sword v. Scott, 169 
S. W•2d 825. 298 EZy. 630—Banco- 
Kentucky Co.'s Receiver v. Nation¬ 
al Bank of Kentucky’s Receiver. 
137 S.W.2d 867. 281 Ky. 784—DeJy 
V. Power, 69 S.W.2d 10, 248 Ky. 
683. 

Mo.—Carter v. Bums, 6JL S.W.2d 933. 
332 Mo. 1128—^Koppel v. Rowland. 
4 S.W.2d 816. 819 Mo. 602. 

Pa.—^In re Shaffer, 76 A. 716, 228 
Pa. 86—^Bowersoz v. Gitt, 2 Pa. 
Dist. 100. 12 Pa.Co. 81, construing 
a Maryland statute. 

Tex.—-Wilson v Baggett. 31 S.W. 
618, 88 Tex. 876, 53 Am.S.R. 766— 
Huff V. Crawford, 30 S.W. 646, 88 
Tex. 868, supplementary opinion 
31 S.W. 614, 88 Tex. 868, 518 Am. 
SR. 763, overruling Hunton v. 
Nichols, 55 Tex. 217—^Lynch v. Or- 
theib. 80 S.W. 645, 87 Tex. 690— 
Saoddy v. Cage, 6 Tex. 106—Stone 
V. Phillips, Clv-App., 171 S.W.2d 
166, affirmed 176 SW.2d 932, 142 
Ter. 216—^U. 6. Royalty Ass'n v. 
Stiles, Clv.App., 131 S.W.2d 1060, 


235 



s 212 


LIMITATIONS OF ACTIONS 


54 C.J.S. 


If he is a resident at the time the cause of action 
accrues his absence thereafter will toll the stat¬ 
ute;®® but where defendant is a nonresident the 
statute of limitations will run from the time the 
cause of action accrues,®® and it has been held that 
mere visits to the state on business or pleasure will 
not be sufficient to bring the suspensory statute into 
•operation.! Absence from the county of his resi¬ 
dence is ineffective to toll the statute where ab¬ 
sence from the state is contemplated by the stat¬ 
ute.® 

Residence. In construing and applying statutes 
of the kind under consideration it has been held that 
^‘residence” and "domicile” are not convertible 
terms,® and that the statute simply contemplates a 
residence of such permanency that, generally speak¬ 
ing, the person m question may be found in the state 
and served with ordinary legal process at any time.^ 
Moreover, it has been held that a defendant may be 
a residence of the state although his domicile is in 
another state.® 

Accrual of cause of action. While it has been 


held that the requirement of residence at the time 
the cause of action accrues means at the time the 
cause of action matures ,® the phrase "at the time 
the cause of action accrues” has been considered as 
meaning to arise or come into existence,^ and the 
exception applies to one who is a resident when the 
obligation on which the suit is based arises® even 
though not in the state when the cause of action be¬ 
comes a present, enforceable demand.® 

(2) Nonresidents 

In many Jurisdictions the statute suspending the 
operation of the statute of limitations until the return 
of the debtor or the cTefendant who is absent when the 
cause of action accrues or who thereafter absents him¬ 
self applies equally to residents and nonresident^ and 
those who have never resided In the jurisdiction. 

In many jurisdictions provisions suspending the 
operation of the statute of limitations until the re¬ 
turn of the debtor or defendant who is absent when 
the cause of action accrues or who thereafter ab¬ 
sents himself have been construed to apply to non¬ 
residents and those who have never resided in the 
jurisdiction,!® and the statute has been held not to 


error dismissed, Judgment correct 
—Simonds V. Stanollnd Oil & Gas 
Co., Clv.App., 103 S.W.2d 734, re¬ 
versed on other grounds 114 S.W. 
2d 22$, 134 Tex >332, rehearing de¬ 
nied 136 S.W2d 207, 184 Tex. 832 
—Wm. Bondies & Co. v. Bassel- 
Flewellen, Civ.App., 28 S.'W.2d 

1109, error dismissed—King ▼. 
Scott, Clv.App., 269 S.W. 467— 
Watts V. MoCloud, Civ.App., 206 
S.W. 381 —^Tourtelot v. Booker, Civ. 
App., 160 S.W. 208-nJafltra7 Realty 
Co V. Solomon, Civ.App., 157 SW. 
170 —^lilnerx v. J. B. Watkins Land 
Mortg. Co, 68 SW. 811, 29 Tex. 
Clv.App. 187 —^BAhermann v. Hei- 
drick. Civ App.. 66 SW. lO'S, motion 
denied 66 S.W. 796— O’Neal v. Cly- 
mer, Civ.App., 61 S.W. 646 —Greer 
V. Gill, 35 S.W. «28, 18 TexCiv. 
App, 880—Montgomery v. Brown, 
Clv.App., 31 S.W. 1084— Cotton v. 
Rand, Civ.App., 29 ISW. 682. 

87 C J. p 996 notes 16, 28, 24. 

Application of paarticnlar statutes 

(1) An action by grantors’ suc¬ 
cessors for rescission and cancella¬ 
tion of mineral deed to association 
was barred by four-year statute of 
limitations, notwithstanding sole 
trustee had heen absent from state 
since cause of action accrued.—^U. S. 
Royalty Ass’n v. Stiles, TexCiv.App., 
131 S.W 2d lO'eO, error dismissed, 
Judgment correct. 

(2) Other applications see 87 O.J. 
p 996 note 26 [e]. 

Xn Vew Jersey 

(1) The statute providing for toll¬ 
ing of statute of limitations during 
nonresidence of defendant contains 


Implication that party to be charged 
must have been living In state when 
obligation was incurred and moved 
out before its ^crual, or that he 
moved away after its accrual but be¬ 
fore statute of limitations had run 
its course.—Shapiro v Friedman, 41 
A.2d 10. 182 N.J.Law 4-56 

(2) However, in action for aliena¬ 
tion of affections against nonresi¬ 
dent defendants by a resident plain- 
tilf, statute of Unutations was tolled 
during residence of defendants with¬ 
out state.—OTreund v. Freund, 161 
A. 276, 8 N.J.Misc. 675. 

98. Cal —Casner v. San Diego Trust 
& Savings Bank, 94 P.2d 65, 84 Cal 
App.2d 624, applying Missouri stat¬ 
ute. 

Mo,—^Koppel V. Rowland, 4 SW2d 
1816, 819 Mo. 602—^Locke v. War¬ 
den, App., 1 62 S.W. 2d 642. 

37 C J. p 995 note K. 

99. tJ.S—Continental Illinois Nat 
Bank & Trust Co. of Chicago v. 
Holmes, DC.Pa., 21 F.Supp 309. 

Mo.—Carter v. Bums, 61 S.W.2d '933, 
882 Mo. 1128. 

1. —Shapiro v. Friedman, 41 A. 
2d 10, 132 N.JLaw 466. 

•37 C.J. p 996 note 28. 

2. Tex—^McNutt V. Cox, 129 S.W.2d 
626, 138 Tex. 409, 122 A.LR. 941. 

3. Mo.—Johnson v. Smith, 48 Mo 

ilS. 

Fa.—^Hunter v. Bremer, 100 A. 809, 
266 Pa. 2>67. Ann.Cas.l918A 162. 

37 C J. p 995 note 21. 

4. Pa.—^Hunter v. Bremer, supra. 

87 C.J. p 995 note 22. 
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6. Tex.—Watts v. McCloud, Civ 
App, 205 SW. 881. 

6. Mo.—Givens v. Rogers, 182 SW 

116, 192 MoAdp. 219. ~~~ 

37 C.J. p 996 notes 17, 18. 

7. Tex.—Stone v. Phillips, 176 SW 
2d 932, 142 Tex 216. 

8. U.S.—^Brock V. Sirmans, CCA 
Ky., 65 F.2d 930, applying Texas 
rule, and certiorajrl denied Sir- 
mans V Brock, 54 SCt. 454, 291 U 

S. >669, 78 L.Bd 1059. 

N.J—Shapiro v. Friedman, 41 A 2d 
10, 132 NJ.Law 456. 

Tex—Stone v. Phillips, 176 SW2d 
932, 342 Tex, 216—Hart v Winsett, 
171 S.W.2d 8153. 141 Tex 312. 

9. Tex.—Stone v. Phillips, 176 S.W 
2d 932, 142 Tex 216—Hart v. Win- 
sett, 171 SW.2d 868, 141 Tex 312 

la U.S—^Banister v. Solomon, C.C. 
A-N-V , 126 F.2d 740—Irving Nat 
Bank V. Law, CC.A.N.T. 10 F.2d 
721—^Lincoln Mines Operating Co 
V. Huron Holding Corporation, D 
C Idaho, 27 FSupp. 720, reversed 
on other grounds, C.CA., Lincoln 
Mine Operating Co. v. Huron Hold¬ 
ing Corporation, 111 F.2d 438, re¬ 
versed on other grounds Huron 
Holding Corporation v. Lincoln 
Mine Operating Co., 61 S.Ct. 613, 
312 US 183, 85 IL.Bd. 72'5. rehear¬ 
ing denied 61 S.Ct. 840. 318 U.S. 
598, ‘86 Ij.Ed 16'50. 

Ariz.—Western Coal & Min. Co. v. 
Hilvert, 160 P.2d 331. 63 Ariz. 171. 

Cal.—Cvecich v. Giardino, • 99 P.2d 
673, 87 CalApp.2d 894—Casner v 
San Diego Trust A Savings Bank, 
84 P.2d 65. 84 CaLApp 2d 624. 
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commence to run until the nonresident has come 
within reach of the process of the court, at which 
time it begins to operate.^! The word “return** as 
used in the statutes does not confine the exception 
to residents,12 and a nonresident coming into the 
state for the first time after' isT cause of action has 
accrued is regarded as returning to the state.i2 

Under a statute expressly so providing, the sav¬ 
ing clause does not operate to toll the statute when 
at the time the cause of action accnies neither plain¬ 
tiff nor defendant is a resident of the state,i^ hut 
the provision will operate if either party is a resi¬ 
dent when the cause accrues and where plaintiff 
is a resident the statute is tolled where defendant is 
out of the state when the cause of action accrues,!® 
or thereafter departs^^ and never returns,!® or has 
never been a resident!® 


Agent in state. While it has been held that the 
mere presence of an agent in the state is not suffi¬ 
cient to affect the rule that nonresidence of defend¬ 
ant tolls the statute of limitations,®® in some juris¬ 
dictions the statute of limitations is not tolled be¬ 
cause of absence or nonresidence of defendant if 
plaintiff could commence a personal action against 
him by service of process on defendant’s agent for 
such purpose,®! such as a statutory agent, in the 
case of a nonresident motor vehicle operator,®® de¬ 
fendant in such case being regarded as a resident.®® 
In other jurisdictions, however, the statutes pro¬ 
viding for service of process on a statutory agent 
of a nonresident motor vehicle operator have been 
held not to affect the provisions tolling the statute 
of limitations where defendant is absent or nonresi- 
dent,®4 and a nonresident motorist's involuntary ap- 


CoAn.—Coombs v. Darllngr* 16S A. 
70, 116 Conn. 643. 

>la—Vaji Deren v. Liory, 100 So. 
794, 87 Fla 422. 

/ll.—^Book V. Fwbank, 35 N’.F.2d 961. 
311 llLApp. 312. 

—-Johm V. Jobzi, 30 N'.F.2d 542, 
307 Mass. 614. 

Miss—^Mason v. Stroud, 126 iSo. 403, 
1>55 Miss. 829. 

K.Y.—Mack v. Mendels, 164 N.E. 248, 
249 N.Y. «'66. 61 A.L.R. 388—Na¬ 
tional Surety Co. v. Ruffln, 162 N.E. 
246, 242 N.Y. 413—^Turner v. Amer¬ 
ican Metal Co., 60 N.Y.S.2d 800, 
268 App.Dir. 239, appeal dismissed 
66 N.E.2d 691, 295 N.Y. 822—L.au- 
rencelle v. Laurencelle, 216 N.YS. 
384, 217 App.Div. 159—iLamb v. Bu 
Pont, 42 N.Y.S.2d 49, 181 Misc 667 
—^Backus y. Severn, 216 N.Y S. 381, 
127 Misc. 776, affirmed 229 N.Y.S. 
376, 224 App.Diy. 72—Haimes v. 
Schonwit, 50 N.Y S.2d 717, modified 
on other grounds i52 NYS.2d 272, 
268 App.Div. <652, reargument de¬ 
nied 53 N.Y.S.2d 470, 269 App.Dlv. 
667, affirmed 64 N.E.2d 283, 295 
NY. 677. 

N.a—Hill V. Lindsay, 188 S.EL 406, 
210 N.C. 694. 

Ohio.—Lien v. Fechheimer, 44 N.E.2d 
265, 69 Ohio App. 541. 

Okl.—Bean v. Rumrill, 172 P. 452, 
69 Old. 300. 

S.D .—li D. Powell Co. v. Larkin, 217 
N.W. 200, 62 S.D. 245. 

37 C.J. p 995 note 26, p 997 notes 
34, 35. 

Xn New Mexico 

(1) The rule of the text applies.— 
Bunton v Abernathy, 73 P.2d 810, 
41 N.M. 684—Orman v. Van Arsdell, 
78 P 48, 12 N.M 344, 67 L.R.A. 488. 

(2) Under an earlier statute de¬ 
fendant must have been a resident 
at the time the cause of action ac¬ 
crued, end departed thereafter.— 
Lindauer Mercantile Co. v. Boyd, 70 
P. >568, 11 N.M. 464. 


11. U.S.—Schram v. Robertson, C.C. 
A.Cal., Ill F.2d 722—In re Strotz, 

D. aCal.. 50 F.Supp. 822—Continen¬ 
tal Illinois Nat. Bank & Trust Co. 
of Chicago V. Ehrhart, D.C.Tenn., 1 
F.R.D. 199. 

Cal—Sullivan v. Shannon. 77 P.2d 
498, 25 CaLApp.2d 422. 

Fla—^Van Deren v. Lory, 100 So. 794, 
87 Fla. 422. 

N.Y.—In re Quirk's Estate, 271 N.Y. 

S. 601, 150 Misc. 915. 

Old.—^Tucker v. Leonard, 291 P. 124, 
144 Okl. 264, followed in 291 P. 
135, 144 Okl. 268—Bean v Rum- 
nll, 172 P. 462, 69 Old, 300. 

Tenn.—Edgington v. Edgingrton, 162 
S.W.2d 1032, 179 Tenn. 83. 

37 C J. p 997 notes 32. S3. 

AcanlsitloiL of plsroe of abode 
Limitations run against nonresi¬ 
dent on acquiring usual place of 
abode in state—Clegg v. Bishop, 186 
A. 102, 105 Conn 564. 

12. Cal.—Crecich v. Giardlno, 99 P. 
2d 573, 37 CalApp.2d 39^4. 

Fla—Van Deren v. Lory, 100 So. 794, 
87 Fla. 422. 

N.Y.—^National Surety Co. v. Ruffin, 
162 N.E 246, 242 N.Y. 413. 

87 C.J. p 997 note 84 [b]. 

13. N.Y.—^Turner v. American Metal 
Co., 50 N.Y.S.2d 800, 268 App.Div. 
239, appeal dismissed 66 N.E.2d 
>591, 295 NY. '822. 

14k IlL—Hyman v. Bayne, 83 Ill 
256—^Mitchell v. Comstock, 27 N. 

E. 2d 620, 306 IlLApp. 360—Warren 
V. Clemenger, 120 IlLApp 435. 

16. IlL—^Davis V. Muni, .'86 N.E. 943, 
235 IlL 620 

18. Ill—^Hibernian Banking Ass'n v 
Commercial Nat. Bank of Chicago, 
41 NE. 919, 167 IlL 624^Mitchell 
V. Comstock, 27 N.E 2d 620, 306 IlL 
App. 360. 

Where demand aiote 'was executed 
in state and thereafter maker depart¬ 
ed from and resided outside of state, 
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the running of the ten-year statute 
of limitations against enforcement of 
the note was tolled during the mak¬ 
er's absence, notwithstanding the 
note contained a warrant of attorney 
for confession of Judgment and that 
Judgment could have been confessed 
at any time after the cause of ac¬ 
tion accrued, and the payee of the 
note could have enforced the note 
without taking advantage of war¬ 
rant of attorney.—Hibernian Banking 
Ass'n V. Commercial Nat. Bank of 
Chicago, 41 N.E. 919, 157 Ill. 524— 
Mitchell V. Comstock, 27 NB.2d 620. 
306 IlLApp. 360. 

17. IlL^Jones v. Foster, 61 N.E. 
862, 175 HI. 459—Richey v. Sin¬ 
clair, 47 N.E. 364. 167 IlL 184— 
Blakeslee v. Hoit, 116 IlLApp. 83. 
18L Ill—Jones v. Foster, *51 N.H. 862, 
176 Ill. 4'69—Mitchell v. Comstock, 
27 N.E2d 620, 305 IlLApp. S'OO. 
19. Ill—Janeway v. Burton, 66 N. 
E 387, 201 Ill 78—Mitchell v. Com¬ 
stock, 27 N.E.2d 620, 305 IlLApp. 
360—Story v. Thompson, 36 IlL 
App. 870. 

2a N.C.—Hill V. Lindsay, 188 S.E. 
406, 210 N.C. 694. 

21. Conn.—Coombs v. Darling, 166 
A. 70, 116 Conn. 643. 

Ill—^Nelson v. Richardson, 15 N.E. 

2d 17, 295 IlLApp. 504. 

Nonresident employer 
U.S —Gibson V. Nadel & Gussman, D. 
CTex., 68 F.Supp. 356. 

22. Conn.—Coombs v. Darling, 166 
A. 70. 116 Conn. 643. 

HI—^Nelson v. Richardson, 15 N.E.2d 
17, 295 IlLApp. 504. 

Tenn.—Arrowood v. McMinn County, 
121 S.W.2d 568, 178 Tenn 562. 119 
A.L.R. 856. 

23. Tenn.—Arrowood v. McMinn 
County, supra. 

24k N.J.—Gothelner v. Lenlhau, 26 
A.2d 430, 20 N.J.Misc. 119. 
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pointment of a statutory agent for service of proc¬ 
ess has been held not a designation of a resident on 
whom process can be served, within a statute pro¬ 
viding that the statute of limitations will run against 
an absent person who has designated a resident for 
service of process,^5 since under such statute the 
designation must be a voluntary revocable designa¬ 
tion,26 and unless the nonresident has brought him¬ 
self squarely within its terms his absence tolls the 
statute of limitations.27 

(3) Corporations 

Provisions tolling the statute of limitations have been 
applied to corporations. Generally, If a foreign corpo¬ 
ration has placed Itself In such a position that It may 
be served with process In the Jurisdiction, the provision 
suspending the operation of the statute of limitations 
for absence or nonresidence does not operate and the 
corporation may plead the statute of limitations. 

A domestic corporation, created by the laws of 
the state of the forum, must be treated as a citizen 
of that state, and the absence of its officers is not 
necessarily such absence of the corporation as will 
toll the statute of limitations.28 Where a corpora¬ 


tion is dissolved and officers, agents, and managers 
have left the state so that no one remains on whom 
process can be served, the statute of limitations does 
not run in its favor.22 

While the provisions tolling the statute of limi¬ 
tations because of the absence or nonresidence of 
the debtor or defendant have been held applicable 
to nonresident corporations as well as to individu- 
als,86 so that an action cannot be barred by limita¬ 
tions where the foreign corporation has never been 
in the jurisdiction®i and is not subject to service 
of process therein,®® it does not seem to have been 
definitely decided whether a foreign corporation is a 
resident of a state other than the state of its crea¬ 
tion, to the extent that it is entitled to plead the 
statute of limitations in actions against it.®® Accord¬ 
ing to a majority of authorities a foreign corpora¬ 
tion is not absent or nonresident within the mean¬ 
ing of a provision tolling the statute of limitations, 
but may plead it when sued if, under the laws of 
the stale of the forum, it has placed itself in such 
position that it may be served with process.®^ 0th- 


Wis.—^Bode V. Flynn, 252 N.W. 284, 
213 Wis. 509, 94 A.L H. 480. 
Fnxposft of statute 

Statutory provision as to the toll¬ 
ing of statute of limitations during 
nonresidence of defendant is pri¬ 
marily for the benefit of the resi¬ 
dents of the state, and does not af¬ 
fect the cause of action, but only 
the right to prosecute the action,— 
Gothoiner v. Lenlhan, 25 A 2d 4i30, 
20 K.J.M1SC. 119. 

2S, N T.—^Afaguire v. Yellow Taxi 
Corporation, 1 ]Sr.T.<S.2d 749, 253 
App.Dlv. 24*9, motion denied 2 N.Y. 
S 2d 1021, 253 App Div. 890, afiOlrm- 
ed 16 NF2d 110, 278 N.Y. 576. 
26n N.Y.—^Maguire v. Yellow Taxi 
Corporation, supra. 

27. NY.—^JMTaguire v. Yellow Taxi 
Corporation, supra. 

2Bi Tex.—Sherman v. Buffalo Bayou, 
B. & C. B. Co., 21 Tex. *349. 

87 ax p 1000 note m. 

29. Ky.—Cloveport Coal & Oil Co. 
V. }g:ingsbury, 10 Ky.Op. 118. 

3a Ill.—Hubbard v. U. S. Mortgage 
Co., 14 111 App. 40. 

Neb—^Ball Bngme Co. v. Bennett, 152 
N.W. 650, 98 Neb. 290. 

S.D.—^Reeves v. Block, 189 N.W. 780, 
31 ISB 60 

Yt.—^Hall Y. Vermont & M. B. Co., 28 
Vt. 401. 

31. Conn.—Waterman v. A. & W. | 

Sprague Mfg. Co., 12 A. 240, 55 
Conn. 564. | 

32. Neb.—^Ball Bnglne Co. y. Ben¬ 
nett, 152 N.W. 550, 98 Neb. 290. I 

N.Y.—Duryee v. Sunhght Gas Mach,] 


Co., 132 NYS 407, 74 Misc, 440, 
applying Maryland statute. 
Fropeorty la Jurlsdlctloa 
Conn —Waterman y. A. & W 

Sprague Mfg Co, 12 A. 240, 55 
Conn. 554 

37 C.X p 1000 note 60 [a]. 

33. Del—Red Men’s Fraternal Ac¬ 
cident Ass’n Y. Memtt, 117 A. 284, 
2 WW.Harr 1. 

Limitations as defense aYailable to 
foreign corporations see Corpora^ 
tlons S 1984. 

34. jy S.—U. S. Bxpress Co y. Ware, 
Neb., 20 Wall. 648, 22 LBd 422 
—Societe NouYelle d’Armement y. 
Barnaby, Wash., 246 F 68, 158 C. 
C.A. 294—^Baltimore & O. R. Co v. 
Reed, Ohio, 228 F. 589, li39 C.CA 
192, certioran denied 86 S.Ct. 160, 
289 US. >640, 60 LFd. 481—Childs 
Y. Missouri, K & T. R. Co., Okl., 
221 F. 219, 186 C.C.A. 629—Tiller Y. 
St. Louis & S. F. R. Co., C.C Okl, 
189 F. 994—^Taylor y. Union Pac. R. 
Co., C.CNeb, 153 F. 1>65, applying 
Iowa statute—McCabe y. Illinois 
Cent. R. Co, C.CIowa, 13 F. 827, 
4 McCrary 492. 

Ala —JHvLba y. Central Railroad and 
Banking Co.. 66 Ala 472. 

Cal—^Lawrence v.. Ballou, 50 Cal. 
258. 

Del.—^Red Men’s Fraternal Accident 
Ass’n Y. Merritt, 117 A. 284, 2 W. 
W.Harr. 1. 

Fla.—^Roess y. Maisby, 67 So. 226, 
•G'O Fla. 16, AnnCas.l917C 1022. 

Ill.—^PennsylYania Co. y. Sloan, 1 
IlLApp. 364. 

Iowa—Wall Y. Chicago & N. W. R. 
Co., 29 N.W. 427, 69 Iowa 498. 
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Kan—^Doherty v. Kansas City Star 
Co., 57 P2d 43, 143 Kan. '802, re¬ 
hearing denied and opinion supple¬ 
mented 59 P.2d 30, 144 Kan. 206. 
Mo—Sidway v. Missouri Land & 
Live Stock Co., 36 S.W. 160, 187 
Mo. 649. ' 

N D —Colonial & U. S. Mortg. Co. v. 
Northwest Thresher Co., 103 N.W. 
916, 14 N.D. 147, 116 Am S R. 642, 
70 IL R A 814, 8 Ann Chs 1160 
Okl—^Walker v. C. B. Meyers Const. 

Co, '53 P2d 547, 176 Okl. 64*8 
Or.—^Hamilton y. North Pac. 6. S. 

Co., 164 P. 679, 84 Or. 71. 

Tenn.—Turcott y. Yazoo & M. V. R 
Co, 45 S.W. 1067, 101 Tenn 102, 70 
AmS.R. 661, 40 L.RA. 758 
Utah.—Clawson v. Boston Acme 
Mines DeYelopment Co, 267 P. 147, 
72 Utah 137, 69 ALB 1318. 

Va—Connecticut Mut Life Ins. Co. 

Y Duerson, 69 Va 680. 

37 C X p 1000 note 62 [hj. 

Attempted termliiwtloa, of agency by 
agent 

Fact that agent designated by for¬ 
eign corporation on whom summons 
might be served left corporation and 
changed his residence In the state 
did not sever designation so as to 
prevent running of limitations on 
cause of exstion for fraud asserted 
against corporation—'Stevens v Sa¬ 
cramento Suburban Fruit Lands Co, 
292 P. 699. 109 Cal App. 120. 

Faartilciilav ooxporatloag 
Under a Kansas statute a foreign 
surety company is excepted from the 
class of absent corporations and put 
in the category of parties against 
whom the statute of limitations may 
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er authorities, however, have stated without quali¬ 
fication that a foreign corporation maty ii6t set up 
the statute of limitations as a defense wh^ sued 
in the domestic courts® 5 but that it comes within' a 
provision tolling the statute during absence of non¬ 
residence of the defendant,®® although the corpbraM- 


tion owns property in the state, conducts business 
there, and has a managing agent residing and keep¬ 
ing an office in such state ;®7 but in some jurisdic¬ 
tions this rule has been modified by statute and ju- 
: dicial decision.®® 

Under the majority rule, and also under statu- 


run.—^Topeka v. Ritchie, 170 P. 1003, 
102 Ran. 884. 

nudev caaarfeon Act provision that 
any action under anti-trust laws 
agsjnst a corporation may be brought 
not only In judicial district of which 
It is an inhahitant but also in any 
district wherein it may be found 
or transacts business. In order for 
corporate defendant to establish con¬ 
tention that it was doing business In 
a particular state, the laws of which 
governed the action, and that it 
could have been served there and, 
therefore, that three-year statute of 
limitations of such state barred ac¬ 
tion brought In another district aft¬ 
er three years, such defendant mu8t| 
have been continuously transacting 
a substantial business in the state 
even though it could not be found in 
district of such state for the serv¬ 
ice of process: and where corporate 
defendant had no office or warehouse 
in the state, did only a spasmodic 
business there, and did not file a cer¬ 
tificate of doing business there until 
after the cause of action arose, such 
defendant was not ''doing business** 
m the state of a continuous and sub¬ 
stantial character and, therefore, ac¬ 
tion was not barred by three-year 
statute of limitations on ground de¬ 
fendant could have been sued in a 
district within such state.—Seaboard 
Terminals Corporation v. Standard 
Oil Co. of New Jersey, D.C.N.T., BS 
FSupp. 56d. 

Xn XToxth Carolina 

(1) The text rule Is followed. 

XJ.S.—Southern R. Co. v. Mayes, N. 

O, 113 F. 84. 61 C.CJL 70. certiorari 
denied 22 SCt 942, 186 US. 483, 
46 Ji.Eld. 1260. 

N C.—Oliver v, IT. S. Fidelity & Guar^ 
anty Co, 98 S.E. 948, 174 N.C. 417 
—Vollvar V. Richmond Cedar 
Works, 68 S.R 200, li52 N.C. 656. 21 
Ann.Cas. 623, followed in Bennett 
V. Western Union TeL Co., 68 S.F. 
202, 152 K.C. 671. 

(2) If not subject to service of 
process, the foreign corporation is 
absent or nonresident within the pro¬ 
visions tolling the statute of limita¬ 
tions.—Cuthbertson v. People’s Bank, 
87 S.F. 333, 170 N.C. 531. 

<3) In an early case it was sug¬ 
gested, but not decided, that a stat¬ 
ute providing for service of process 
on foreign corporations would permit 
such corporations to plead the stat¬ 
ute if they complied with its require¬ 
ments.—Williams V. Iron Belt Bldg. 


& Loan Ass*n, 42 S.1I 607, 181 N.C 
267. 

(4> Thereafter It was held that 
the plea was never available to a 
nonresident corporation even though 
it may have fully complied with the 
statute and appointed and maintain¬ 
ed an agent m the state on whom 
process could at all times be served. 
—Green v. Hartford (Life Ins. Co., 
61 S.H. 287, 139 N.O. 809, 1 I«.R.A., 
N. 1 S., 623, 4 AnmCas. 360. 

3Da Texas 

(1) The rule of the text has been 
followed. 

TT.S.—Alley v. Bessemer Gas Engine 
Co., C.C.A.Tex., 262 F. 94. 

Tex.—Thompson v. Texas Land & 
Cattle Go., CivJ^p., 24 S.W. 8<56. 

(2) However, it has been held that 
under the Texas statute a foreign 
corporation is "absent** from state, 
and limitations does not run in its 
favor, although it has general agents 
in state.—Selmer v. James Dickin¬ 
son Farm Mortg. Co., D.C.111., 299 F. 
651, affirmed, C.CJL, James-Dlckinson 
Farm Mortgage Co. v. Seimer, 12 F. 
2d 772, certiorari denied 47 fi.Ct 95, 
278 UjS. 760, 71 Ii.Ed. 847. 

3Sif X7.S.—^Tioga R. Go. v. Blossburg 
& G R. Co., N.T.. 20 Wall. 187. 22 
Ij.Ed. 331—Hanchett v. Blair, Nev., 
100 F. 817, 41 C.CJL 76—Kirby V. 
Lake Shore & M. S. R. Go., aO.N. 
Y., 14 F. 261, affirmed 7 S.Ct. 480, 
120 U.S. 130, 30 L.Ed. 569. 

Nev.—Nevada-Bouglas Consol. Cop¬ 
per Co. V. Berryhill, 75 P.2d 992, 68 
Nev. 261—Sutro Tunnel Co. v- Seg¬ 
regated Belcher Min. Co., 7 P. 271, 
19 Nev. 121—^Barstow v. Union 
Cona Silver Min. Go., 10 Nev. 836 
—State V. Central Pac. R Co., 10 
Nev. 47—^Robinson v. Imperial Sil¬ 
ver Min. Co., 5 Nev. 44. 

N.Y —^Boardman v. Lake Shore & M. 
S. R Co., 84 N.Y. 167—Rathbun v. 
Northern Qent. R Go., 60 N.Y. 656 
—Olcott V. Tioga R Go., 20 N.Y. 
210, 75 AmuD. 893, overruling 

IFaulkner v. Delaware & Rantan 
Canal Co., 1 Den. 441—^Mallory v. 
Tioga R Co., 3 Abb.Dec. 139, 8 
Keyes 354, 1 Transcr.A. 208, 5 Abb. 
Pr.,N.S., 420. 36 HowFr. 202— 
Robeson v. New Jersey Cent R Co., 
28 N.Y.S. 104, 76 Hun 444—Dart 
V. Farmers* Bank, 27 Barb. 887— 
Londriggan v. New York, N. H. & 
H. R R Co., 49 N.Y.Super. 526, 5 
N.Y.Clv.Proc. 76, 12 Abb.N.Cas. 278. 
Wis.—State v. National Accident 
Soc., 79 N.W. 220, 108 Wis. 208. 
as. Nev.—Nevada^Douglaa ConsoL 
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Copper Co. v. Berryhill, 75 P.2d 
992, 58 Nev. 261. 

37- U.S.—^Tioga R Ca v. Blossburg 
& a R Co., N.Y., 20 Wall. 137, 22 
L Ed. 381—Gramer v. Borden’s 
Farm Products Co., D.CJ7.Y., 58 F. 
2d 1028, construing and applying 
New Jersey statute. 

N.Y.—^Boardman v. Lake Shore & M. 
S. R Go., 84 N.Y. 157-Rathbun v. 
Northern Cent. R Co., 50 N.Y. 656. 
Effect of eomtzaot Umitatioa 
The rule of the text does not apply 
where there is a reasonable contract 
limitation the validity of which is 
recognized in the particular jurisdic¬ 
tion.—^nse V. ABtna Indemnity Co., 
125 P. 780, 69 Wash. 484. 
sa Xa Nevada 

A foreign corporation may not 
avail Itself of statute of limitations, 
except by showing compliance with 
statute requiring maintenance of res¬ 
ident agent.—Nevada-Douglas Consol. 
Copper Co. t. Berryhill, 75 P.2d 992, 
58 Nev. 261. 
lA New Tozk 

(1) The rule of the text has been 
changed by statute as to corpora¬ 
tions which have complied with stat¬ 
utory requirements by designating an 
agent on whom process may be 
served. 

U.S.—Weldenfeld t. Pacific Impr. Oa» 
D.C.N.Y.. 267 F. 699, reversed on 
other grounds, C.C.A, 277 F. 224 
—Norris v. Atlas Steamship Co., C. 
CN.Y., 37 F. 426. 

N.Y.—Wehrenberg v. New York, N. 
H. & H. R Co., 108 N.Y.S. 704, 124 
App.Dlv. 205. 

(2) While this statute has been 
limited by subsequent legislation so 
as not to be applicable to all foreign 
corporations, a corporation not com¬ 
ing within its provisions may never¬ 
theless avail Itself of the statute of 
limitations where it is licensed to 
do business in the states and cases 
holding that a foreign corporation 
sued in the state can never avail it¬ 
self of the statute of limitations ere 
distinguished on the ground that de¬ 
fendant coiporations in those oases 
were not present in the state by force 
of a license sought for, end granted 
under the authority of local laws.— 
Comey v. United Surety Co., Ill N.E. 
882, 217 N.Y. 268, Ann.Cas.l917E 424, 
rehearing denied 112 N.E. 1055, 218 
N.Y. 626. 

(3) However, a foreign corpora¬ 
tion, which falls to file the designap* 
tion of a person on whom service of 
process may be had, required by the 
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tory or judicial modification of the minority rule, 
the ability to obtain service of process is the test of 
the running of the statute of limitations,39 and if 
the foreign corporation is amenable to process it has 
been held that the provision tolling the statute for 
absence or nonresidence does not apply, but that the 
corporation may plead the statute of limitations 
even though it has not complied with the statutory 
requirements imposed by the state of the forum as 
a condition for doing business in the state,^® or is 
not licensed to do business therein,^! or has ceased 
to do business therein and a mere theoretical 
absence of the corporation which does not prevent 
a full and complete remedy will not toll the stat- 
ute>3 Absence of the corporation’s designated 
process agent has been held not to suspend the run¬ 
ning of the statute of limitations where service can 
be had on a statutory agent.^^ If the foreign cor¬ 
poration is a resident to the extent that it may be 
served with process it is immaterial that plaintiff did 
not know of such residence,^6 but a foreign cor¬ 
poration whose business is such that it is not incum¬ 


bent on it to put itself in a position to be at all times 
subject to service of process cannot plead the stat¬ 
ute of limitations because it may at some time or 
times, perhaps unknown to one having a cause of 
action against it, have an agent in the state on 
whom process may be served.^® 

Under the express provisions of some statutes, a 
foreign corporation is prohibited from urging the 
statute of limitations as a defense where it fails to 
designate an agent on whom service may be had,^^ 
or to refill the office of such agent within the prop¬ 
er time after it becomes vacant,^* and other stat¬ 
utes, providing that the provision tolling the statute 
during absence shall not apply to foreign corpora¬ 
tions authorized to do business in the state on whom 
service of process can be had within the state, have 
been construed to require compliance with the stat¬ 
utory requirements for doing business in the state,^® 
otherwise the corporation is out of the state within 
the provision tolling the statute because of absence 
or nonresidence s® 

Mere inconvenience in respect of the place of 


statute, cannot avail Itself of the 
defense of limitations.—Garrett v 
Loche Regulator Co., 167 N.Y S 61. 

(4) Foreign corporation could not 
avail itself of statute of limitations 
in action for conversion although It 
had, before commencement of action, 
for time specified In statute, contin¬ 
uously operated and carried on rail¬ 
road in state and had properly and 
officers therein.—Central Auto Rent¬ 
ing Corporation v. Checker Oah Mfg. 
Corporation, 270 N.T.S. 7S5, 160 Miso. 
638. 

(i5) Where record does not show ac¬ 
tivities within the state of corpora¬ 
tion formed under laws of District of 
Columbia, statute of limitations can¬ 
not be invoked in its behalf, and a 
corporation created under laws of 
District of Columbia Is not, prlma fa¬ 
cte, ‘^located in the state,” so as to 
permit running of statute of limltar- 
tions in its favor.—^Talmadge v. TJ. 
S. Shipping Board, Emergency Fleet 
Corporation, C.C.A.K.T., 64 F.2d 240. 

39, Ala.—Huss V. Central Rallroa^d 
and Banking Co., 66 Ala. 472. 

Ill.—^Pennsylvania Co. v. Sloan, 1 Ill. 
App. 364. 

Utah.—Clawson v Boston Acme 
Hines Development Co, 269 P. 147, 
72 Utah 187, I59 A.UR. 1818. 

Dlsoontlnuaama of agetioy 
When the agency ceases the sav¬ 
ing clause as to the "time during 
which a defendant is a nonresident” 
comes into operation—Winney v. 
Sandwich Hfg. Co, 160 N.W. 665, re¬ 
heard 63 NW. 421, 86 Iowa 608, 18 
LRA. '624—^7 C.J, p 1000 note >62 
Cb]. 


40i U.S.—^Taylor ▼. Navigazione Lib¬ 
era Tnestma, UCACal, 95 F.2d 
907—Simmons v. Blrgre Co., DC 
Cal, 52 F.Supp. 629—3EIansen Pack¬ 
ing Co V. Swift & Co., D.C.N.T., 27 
F.Supp. 864, stating Montana law 
Mont—^King V. National Mining and 
Exploring Co., 1 P. 727, 4 Mont. 1. 
N.C.—Smith V. Finance Co. of Amer¬ 
ica, 177 S.B. 188, 207 N.C. 867— 
Oliver V. U. S Fidelity d; Guarenty 
Co, 98 SE 948, 174 NC 417. 
Tenn.—^Turcott v. Yazoo & M. V. R. 
Co., 46 SW. 1067, 101 Tenn 102, 
70 Am.S R *661, 40 D.R.A. 76.8. 
Utah.—Clawson v. Boston Acme 
Mines Development Co., 267 P. 147, 
72 Utah 137, 69 ADR li318 
Wash.—^Earle v. Froedtert Gram & 
Malting Co., 86 P.2d 264, 197 Wash. 
841 

87 CJ. p 1000 note 62 [d] (1). 

Gounterolaixn 

A foreign corporation suing a ship¬ 
per to recover for an alleged balance 
due according to the legal rates can¬ 
not, to a counterclaim for damages 
to the property transported, plead the 
statute of limitations. — Oregon R. & 
Navigation Co. v. Thisler, 133 P. '539, 
90 Ifan. 6. 

41. N.Y.—^McConnell v. Caribbean 
Petroleum Co. Ii5 N.E.2d '578, 278 
N.Y. 189—Leonor v. Ingenio Por- 
venir C. por A., 84 N.Y.iS.2d 706 

42. MinxL—^Pomeroy v. National 
City Co., 296 N.W. 1613, 209 Minn. 
155, 183 A.L.R. 766. 

N.Y,—Sarasohn v. Andrew Jergens 
Co, 45 N.Y.S.2d 888. 

Oklw—Walker v. L. E. Meyers Const 
Co., 58 P.2d 647, 176 OkL 648. 

43. Minn.—^Pomeroy v. National 
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City Co, 296 N.W. 613, 209 Minn 
1'55. 133 A.L.R. 766. 

44. NY.—^Peters v. Wells Fargo & 
Co, 207 N.Y.S. 667, 211 AppDiv 
772. 

45. Iowa—^Winney V Sandwich Mfg 
Co., 68 NW. 421, 86 Iowa 608, 18 
D.R.A. 524. 

40. Iowa—Winney ▼. Sandwich 

Mfg. Co., 5'3 N.W. 421, 86 Iowa 608, 
18 DR A 524. 

Iganufactuzliig oozpozatioa. dlsfeliu 
gnished from xailroad oompany 

Iowa.—Winney v. Sandwich Mfg Co, 
68 NW. 421, 86 Iowa 60'8, 18 L.RA 
524. 

47. Idaho —Dahlstrom v Walker, 
194 P. 847, 88 Idaho 874—Graham 
V. Brown Bros. Co., 168 P. 9, 30 
Idaho 651. 

4a Idaho.—^Dahlstrom v. Walker, 
194 P. 847, 38 Idaho 374. 

49. Ran.—^Miller v. Commercial 
Credit Co., 131 P.2d 71'6, 166 Kan. 
43—Weishaar v. Butters Pump & 
Equipment Co, 89 P.2d 1864, 149 
Kan. 842, 122 A.DR 1190. 

Mich.—^McLaughlin v .6B2tna Life 
Ins. Co., 191 N.W. 224, 221 Mich 
479. 

37 C.J. (p 1000 note 62 [d] (8), [f] 

5a Kan —Weishaar v. Butters Pump 
& EQUipment Co, 89 P 2d 864, 149 
Kan. 842, 122 AL.B. 1190 —Provi¬ 
dent Loan Trust Co. v. McIntosh, 
T5 P. 498, 68 Kan. 462 —Wilhams 
V. Metropolitan St. R- Co., 74 P. 
600. 68 Kan. 17, 104 Am.S.R. 877. 
64 L.R.A 794—North Missouri 

R Co. V. Akers, 4 Kan. 463, 96 Am. 
B. 183. 
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bringing suit against a corporation does not toll the 
time within which it should have been brought-^i 
Where a cause of action between a nonresident 
and a corporation of another state arises in that 
state, and a statute of the forum provides that no 
action can be maintained thereon after it is barred 
by lapse of time where the cause of acticm arose, 
the corporation is regarded as a resident of the 
former state, and the statute of limitations of that 
state runs, although it maintains an agent in the 
state of the fonim.62 

Absence after accrual of cause of action. It has 
been stated that a foreign corporation operating 
in the state of the forum and subject to service of 
process therein is to be considered as a resident 
of the state only in so far as it is amenable to serv¬ 
ice within the state,53 and its departure from the 
state after the accrual of a cause of action against 
it in favor of a nonresident plaintiff is not a depar¬ 
ture within a statute providing that if, after a cause 
of action accrues, defendant departs from, and re¬ 
sides out of, the state the time of his absence is no 
part of the time limited for the commencement of 
the action,54 but the corporation is a nonresident 
within the further provision of the statute that its 
provisions shall not apply if, when the cause of ac¬ 
tion accrued, neither the party against nor in favor 
of whom it accrued was a resident of the state.55 

(4) Place of Accrual of Action in Connec¬ 
tion with Residence 

(a) In general 

(b) Effect of bar of foreign statute 


(a) In General 

In some Jurisdictions the place wliere the cause of 
action accrues, as well as the residence of the defend¬ 
ant, will determine the effect to be given a statute sus¬ 
pending the operation of the statute of limitations. 

In some jurisdictions the rule that absence sus¬ 
pends the operation of limitations applies, although 
one or both parties reside out of the state, and the 
cause of action accrues outside the state,55 since it 
is the absence of defendant which operates to save 
the limitation,57 and the place where the indebted¬ 
ness or liability was inoirred or the cause of ac¬ 
tion accrues has been held immaterial.55 Other 
statutes do not extend the time within which an ac¬ 
tion can be brought against a person because when 
the cause of action accrues he is out of the state, 
where the cause of action accrues in another state 
and at the time thereof the parties are residents of 
such state.55 Under some provisions absence of the 
debtor or defendant after a cause of action accrues 
tolls the statute only if the cause of action accrues 
in the state of the fprum and the debtor or defend¬ 
ant thereafter absents himself.55 A statute, sus¬ 
pending the running of a statute of limitations until 
the return of a person who is out of the state when 
a cause of action accrues, does not apply where, 
when the cause of action accrues outside the state, 
defendant is and continues to be a resident of the 
state,5i or where he, after accrual of the cause of 
action, becomes a resident of the state ;53 and as to 
causes of action accruing outside the state the stat¬ 
ute of limitations commences to run when the cause 


51. Mich.-^Thomson Canning' Qo. v. 
Southern Pac. Co.' WS N.W.* 793, 
223 Mich. 154. 

37 O.J. p 1002 note 64. 

62. Or.—^Hamilton v. North Paa SS. 

Co., 164 P. 679, 84 Or. 71. 

5a Ill.—^Thornton v. Nome & Slnook 
Co , *260 IU.APP. 76. 

54L IlL—^Thornton v. Nome & Slnook 
Co., supra. 

55. Ill—Thornton v. Nome & Slnook 
Co, supra. 

56. Ariz.—Western Coal & Min. Co. 
V. Hilvert, 160 P.2a 331, 63 Ariz. 
171. 

Mich.—^Belden v. Blackman, NW. 

979, 118 Mich. w448. 

NTeb.—^Harrison v. Union Nat. Bank, 
11 N.W. 752, 12 Neb 499 
N.M —^In re Goldsworthy's Estate, 
115 P.2d 627, 46 N.M. 406, 148 A. 
LR. 722. 

N T.—^National Surety Co. v. Ruffln, 
132 N.E. 246, 242 N.Y. 413. 

37 C.J. p 998 notes 37, 3». 

Farticnlar sfeatutes oonstzned 
Under statute providing that If, < 

540.J.S.—16 


at any time after the Incurring of 
an indebtedness or liability or the 
accrual of a cause of action against 
him or the entry of a judgment 
against him m this state, a debtor 
has been absent ftom or concealed 
within the state, the time during 
which he was absent or concealed 
should not be included in computing 
any periods of limitation, the Quali¬ 
fying phrase *'in this state" appear- 
mg after phrase "entry of judgment 
against him" does not extend to the 
more remote antecedent "incurring 
of an Indebtedness or liability or the 
accrual of a cause of action against 
him."—^In re Goldsworthy's Estate, 
115 P.2d 627, 45 N.M. 406, 148 A.L.R 
722. 

57. Del.—Wells v. Jones, 7 Del. 329. 
37 C.J. p 998 note 39. 

56. N.M.—^In re Goldsworthy’s Es¬ 
tate, 115 P.2d 627, 45 N.M. 406. 148 
A.Ii.R. 722. 

59. Vt.—Wetmore T. Karrlck, 115 A 
234, 96 Vt. 315. 

S7 C.jr. p 998 note 4B. I 
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Abseiice from state of fomm Is 
the absence referred to in the stat- 
uta rather than absence from the 
state where the cause of action ac¬ 
crued—Sisson V. Niles. 24 A. 992, 
64 Vt. 449—37 CJ. p 9*97 note 36 
[a]. 

60. US.—iLe Mleux Bros. Corpora¬ 
tion T. Armstrong, C.C.AMlss., 91 
F.2d 445. 

Miss.—^Scottish American Mortgage 
Co V. Butler, 64 So. 666, 99 Miss. 
66 . 

To what limitations appUoahle 
The statute providing that time of 
absence from state shall not be tak¬ 
en as any part of time limited fbr 
commencement of action against the 
absentee after his return is applica¬ 
ble to the seven-year limitation stat¬ 
ute—U. S. Fidelity & Guaranty Co. 
V. Ransom, 5 So.2d 238, 192 Mlsa 
286. 

61. Or.—^Rhotan v. Mendenhall, 20 P. 
49, 17 Or. 199. 

62. U.S.—lie Mieux Bros. Corporar 
tlon V. Armstrong, CtCLAMlss., 51 
F.2d 445. 
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of action accrues®^ and not when defendant there¬ 
after becomes a resident of the state of the for¬ 
um;®^ and if the period under the statute of the 
state of the forum has expired it is immaterial that 
the statute of the place where the cause of action 
accrues would not bar the action.®® 

(b) Effect of Bar of Foreign Statute 

If the parties to the action come within the saving 
statute of the state of the forum, it does not matter 
that they may have come within the reach of the proc¬ 
ess of another Jurisdiction or that Its limitation bar 
may have attached. 

It is not necessary to determine whether the law 
of the place or the law of the forum applies in a 
case where plaintiff's cause of action is barred un¬ 
der both laws.®® The rule of the statute suspend¬ 
ing the operation of limitations pending absence or 
nonresidence of the debtor has been held to apply 


without reference to limitation statutes of other ju¬ 
risdictions, and if the parties come within the sav¬ 
ing statute of the state of the forum it does not 
matter that they may have come within the reach 
of the process of another jurisdiction or that its 
limitation bar may have attached.®'^ Under a num¬ 
ber of statutes, however, as considered supra § 31, 
the bar of limitations of a sister state or foreign 
jurisdiction is recognized in the state of the for¬ 
um, and under some statutes defendant is entitled 
to the benefit of the statute of limitations of the 
state of his residence,®® but the foreign limitation 
is entirely ineffectual if it does not appear that the 
bar was complete before defendant came within the 
jurisdiction of the state of the forum.®® In some 
jurisdictions statutes recognizing the bar of limita¬ 
tions of a sister state or foreign jurisdiction do not 
apply to residents of the forum,^® or where the ob¬ 
ligation or cause of action arose in the state of the 


Fla,—^Baviland v. Harris, 9 Fla. IB. 
Or.—^In re Wemple, 179 P. 674, 92 
Or. 41, diBtmsruishing Jamieson v. 
Potts, 105 P. 9-3. 5S Or. 292, 25 L. 
B.A..N.S., 24—Van Santvoord v. 

Roethler, 67 P. 623, 85 Or. 2-60, 7<6 
Am.S.R. 472—Crane v. Jones, 83 
P. 1869, 24 Or, 419—^McCormick v. 
Blanchard, 7 Or. 232. 

63. U.S.—Mieux Bros, Corpora¬ 
tion V. Armstrong, C.C.A.M 1 B 8 , 91 
F.2d 446. 

Or,—Van Santvoord ▼. Roethler, ®7 
P. '628, 35 Or. 250. 

Aotlpn on Jndgmeaife 
Where plamtlic on July 7, 1980, 
obtained Judgment in another state 
against defendant who wa« not then 
a Mississippi resident, action on the 
judgment brought in Mississippi in 
August, 1939, against the defendant 
who became a Mississii>pi resident in 
September, 1987, was barred by limi¬ 
tation, since statute providing that 
time of absence from state shall not 
be taken as any part of time limited 
for commencement of action after re¬ 
turn to the state applies only after 
the cause of action has accrued in 
the state, and no action could have 
been brought In Mississippi against 
the defendant until he became a resi¬ 
dent thereof.—tr. S. Fidelity & Guar^ 
anty Co. v. Ransom, 5 So.2d 288, 192 
Miss. 286. 

e4. 17.S.—^Lie Mieux Bros. Corpora¬ 
tion V. Armstrong, C.CAMiss., 91 
F.2d 446. 

Miss.—^Fisher v. Burk, 86 So 800, 123 
Miss. 781—Wright v. Mordaunt, 27 
So. 640, 77 Miss. 637. 

6S. Miss.—Wright v. Mordaunt, sti- 
pra. 

ea. Ry.—Hughes v. Hughes, 172 Sw 
W. 960, 162 Ey. 505. 

67. Conn.—Morris Plan IiiduB. 


of N. T. V. Richards, 42 A 2d 147, 
181 Conn. 671. 

Ill.—Orschel v. Rothschild, 238 Ill. 
App. 8*58. 

*37 C.J. p 999 note 47. 

Both paoeties absent 
Where absence or nonresidence 
tolls the statute, the facts that both 
parties, after accrual of the cause 
of action, resided in another state for 
such time as would bar suit In that 
state, and then returned to the state 
of the forum, do not affect the right 
to sue in the state of the forum.— 
Helsel V. Tork, 125 P.2d 717, 46 N. 
M. 210. 

Ohanustsv of absence 
Statute tolling statute of llmltap- 
tlons during defendant’s absence 
from state, however, has been held 
to be inapplicable where his absence 
has been of such character as to en¬ 
title him to benefit of statute of lim¬ 
itations of another state.—^Farmers’ 
& Merchants' Bank v. Merryman, 264 

K. W. 428, 125 Neb 684. 

6& Ind.—^Fisher v. Reaser, -45 N.B 
2d 280, 113 Ind.App 292. 

Neb—Webster v. Davies, 62 N.W. 

484, 44 Neb 301. 

Foreign corporation 
The fact that Kentucky corpora¬ 
tion operated an interstate motor ve¬ 
hicle transportation system in Indi¬ 
ana did not maJce it a "resident" of 
Indiana within purview of Indiana 
statute so as to deprive it of the 
defense that if cause is barred in 
the place where defendant resided it 
is barred in Indiana.—Vandevolr v. 
Southeastern Greyhound Lmes, C.C. 
A.Ind, 1*52 F.2d 160, certiorari de¬ 
nied 66 S.Ot. 811, 827 US. 789, 90 

L. Ba. 1016. 

69. Mich.—Millar t. Hilton, 166 N. 
W. 674. 189 Mich. 636. 
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Tenn—^Kempe v. Bader, 6 S.W, 126, 
86 Tenn. 189. 

37 C.J. p 999 note SO. 

70. Ill.—Wooley V Yamell, 32 N.1L 
891. 142 Ill. 442—Orschel v. Roths¬ 
child, 238 IlLApp 353. 

Minn.—^Fletcher v. Spaulding, 9 
Minn 64. 

87 O.J. p 999 notes 51 [a], 68 [a], [e] 
(4). 

To, Bow York 

(1) Where the cause of action ac¬ 
crues against a nonresident, and the 
cause also accrues outside the state 
in favor of a resident of the state, 
the provision tolling the statute dur¬ 
ing defendant's absence applies and 
qualifies the provision barring ac¬ 
tions against nonresidents after ex¬ 
piration of the limitations of the 
nonresident's state or the state of 
New Tork, whichever Is longer.—^In 
re Quirk’s Estate, 271 N.T.S. 601, 150 
Misc. 915. 

(2) Although absence of defendant 
from a foreign Jurisdiction may have 
tolled the statute in that Jurisdic¬ 
tion, such absence would not deter¬ 
mine whether the statute of the state 
in which the action was brought, and 
in which defendant continuously re¬ 
sided, was tolled.—^Baker v. Cohn, 41 
N.TS2d 765, 266 AppDlv. 236, mo¬ 
tion denied 43 N.T.S 2d 852, 266 App. 
Div. 847. 

(3> Under the statute providing 
that where a cause of action accrues 
agruinst a nonresident, an action can¬ 
not be brought in New York after 
the expiration of the time limited by 
the laws of his residence, except in¬ 
ter alia, "where, before the expirs/- 
tion of the time so limited, the per¬ 
son, in whose favor it originally ac¬ 
crued, was, or became, a resident of 
the State," a nonresident of the 
state who sends his family to reside 
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forum,or ■where the debtor or defendant, before 
the foreign statute has barred the action, becomes a 
resident of the state of the forumJ^ it has also 
been held that the parties must have resided in the 
same state whose statute is pleaded^® or where the 
cause of action arose'^4 in order to take the case out 
of the exception of the saving clause. Some au¬ 
thorities hold such a pro'vision applicable only when 
the nonresident in whose favor the foreign statute 
has accrued afterward removes to the state of the 
forumJS 

In cases where it is sought to apply the statute 
of limitations of a foreign jurisdiction, the court of 
the forum will apply the statute as a whole and de¬ 
duct from the time of its running the period of ab¬ 
sence from the state where the cause of action ac¬ 
crued if that statute excludes such period.^® Where 
a cause of action is not barred in a foreign juris¬ 
diction where it arises because of defendant’s ab¬ 
sence therefrom it has been held not barred when 
brought within the period prescribed by the state of 
the forum after defendant begins to reside therein 
although the total time is more than such period.^^ 

Where the statutes so pro-vide, the statute of lim¬ 
itations of the state where the cause of action arises 
applies where the period is less than that of the 
forum, even though the debtor or defendant is out 
of the state where the cause arises,^® and the pro¬ 
vision of the foreign statute tolling limitations 
while the alleged obligor is out of the state will 
not require application of the statute of limitations 
of the state of the forumJ® 

Where a cause of action arises in one foreign ju¬ 
risdiction and defendant thereafter removes to an¬ 
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other foreign jurisdiction, it has been held that the 
statute of the latter may not be set up.®® 

Foreign statute conferring right and fixing UnU- 
tation. Where a foreign statute confers a right 
and fixes a limitation on an action to enforce it, 
the limitation is subject to another general provi¬ 
sion in the foreign law tolling the limitation by rea¬ 
son of the absence of defendant when the cause of 
action accrues against him, and the latter provision 
will apply to an action to enforce the right in an¬ 
other state, if according to the rules for the con¬ 
struction of statutes the two provisions are in pari 
materia and therefore to be read together.®^ 

d. Absence of Codebtor or Godefendant 

If the saving clause excepting absence employs the 
phrase if “any person" shall be absent, etc., it has been 
held that the absence of one Joint debtor suspends the 
statute as to him and lets It run In favor of the per¬ 
son who IS present. 

There is a conflict of authority on the point of 
the effect of the absence of part of joint debtors, 
sometimes it has been considered that such absence 
does not suspend the operation of the statute as to 
either, that it is immaterial by which of defendants 
the statute is pleaded, and unless all the joint debt¬ 
ors are absent the exception is not operative.®® 
This is based on a construction of the phrase "per¬ 
son or persons” in the saving clause excepting ab¬ 
sence. On the other hand, where the phrase is if 
"any person” shall be absent, etc., it has been held 
that absence of one suspends the statute against 
all,®® althougji the better view seems to be that un¬ 
der such a statute the absence of one suspends the 
statute as to him and lets it run in favor of the 
person who is present.®® Accordingly, where a 


In New York before but who does 
not biimself come into the state un¬ 
til after the statute of the foreign 
state runs out does not thereby be¬ 
come a resident of New York so as 
to prevent the operation of the for¬ 
eign limitation—^Penfield v. Chesa¬ 
peake, O. & S. W. R. Co., N.Y., 10 
S.Ct. 566, 184 U.5. 851, 83 L.Ed. 940. 

71. Ill.—Janeway v. Burton, 66 N. 
B. 337, 201 in. 78. 

37 C.J. p 999 note 68 [e] <1), (2). 

72. scan.—^Perry v. Robertson, 150 
P. 223, 93 Ran. 703, 96 Kan 96, 
explaining and distinguishing 
Hays Iiand & Investment Co. v. 
Bassett, 116 P. 475, 85 Kan. 48. 

73. Me.—^Pryo v. Parker, 24 A. 844, 
84 Me. 251. 

74. Vt.—Troll V. Hknauer, 67 Vt 
139. 

75. Miss.—^Fisher v. Burk, 86 So. 
800, 128 Miss. 781. 

87 aj. p 999 note 53 £e] (6). 


76. U.S—Seaboard Terminals Cor¬ 
poration Y. Standard Oil Co. of 
Now Jersey, DC.NY., 24 PSupp. 
1018, affirmed 104 F2d 659. 

Mo.—Alropa Corp. y. Smith, App, 
199 S.W.2d 866— Daniels y. Qalla- 
gher, App., 189 S.W. 644. 

N.Y.—Anglo California Nat. Bank of 
San Francisco v. Klein, 296 N.Y.S. 
191, 162 Misc. 898—Davis v. Col¬ 
lins, 247 N.YS. 257, 138 Misc. 740. 
87 C.J. p 786 note 59. 

77- Colo.—Newton v. Mann, 137 P. 
2d 776. Ill Colo. 76, 147 AL.R. 767 
—Simon Y. Wilnes, 47 P.2d 406, 97 
Colo. 78. 

78. Ohio.—^Payne v. Klrchwehxn, 48 
N.B.2d 2'24, 141 Ohio St. 884. appeal 
dismissed 64 S Ct 71, 8.20 U.S. 
706, 88 D.Bd. 413, rehearing denied 
64 S.€t. 156, 320 I7.S. 818, 88 LRd. 
491—Alropa Corp. v. Klrchwehm, 
88 N.S].2d 656, 138 Ohio St 80— 
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Bowers v. Holabird, l NB.2d 326, 
51 Ohio App. 413—^Nies v. Augur, 
15 Ohio Supp 26. 

79. Ohio.—^Bowers v. Holabird, 1 N. 
B.2d 326, 61 Ohio App. 413—Nies 
Y. Augur, 15 Ohio Supp. 26. 

80. Mont—Chevrier y. Robert 12 P. 
702, 6 Mont 319. 

81. Minn—Casey v. American 

Bridge Co, 134 N.W. Ill, 116 Minn. 
461, 88 L.R.A.N.S.. 621. 

37 C.J. p 1000 note 56. 

88. N.J.—^Bruce v. Flagg, 26 N.J. 
Law 219. 

37 G.J. p 1003 note 78. 

83. DeL—Reybold v. Parker, 82 A 
981, 12 DeL 626. 

87 C.J. p 1003 note 74. 

84ta 8.0.—Arthur y. ScreYen, 17 S.K 
640, 89 S.a 77, 85. 

87 C.J. p 1008 note 75. 



§ 212 


LIMITATIONS OF ACTIONS 


64 C.J.S. 


promise or obligation is joint and several, one of the 
promisors cannot avoid the exception of the statute 
based on his absence from the state because his 
copromisor had been in the jurisdiction during the 
whole of the statutory period,and the absence of 
one will not suspend the statute in favor of the oth¬ 
er who was present.8® The absence of a cojudg¬ 
ment debtor does not toll the statute.87 Since the 
statute of limitations is a personal privilege of the 
debtor to be asserted or waived at his option, the 
defense of the statute which permits the personal 
discharge of a partner who continues to reside in 
the state is not available to the one whose ab¬ 
sence from the state has suspended tlie operation of 
the statute as to him.88 

• -T 

6. Nature and Sufficiency of Absence and Be- 

tnm 

(1) In general 

(2) Absence and residence out of state 

(3) Under exception prescribing period 

of absence 

(4) Aggregating successive absences 

(5) Return 

(1) In General 

The absence which wfll bring Into operation a stat¬ 
ute suspending the operation of the statute of limita¬ 
tions must, In general, be such absence as prevents 
the bringing of suit. As a rule 'mere temporary absence 
IS Insufficient. 

The nature of the absence under a saving clause 
suspending the operation of limitatioi^s pending ab¬ 
sence must be, to define it broadly, such absence as 
prevents the bringing of suitjs^ In some jurisdic¬ 
tions a provision excepting absences merely, without 


reference to residence or domicile, has been held to 
contemplate the personal presence of the debtor, 
irrespective of his domicile or residence^O or of the 
fact that process might be served notwithstanding 
such absence and any absence from the juris¬ 
diction, temporary or otherwise, is deducted from 
the period of limitation.82 in other jurisdictions a 
temporary absence which does not destroy the dom¬ 
icile or interfere with the service of process by the 
statutory methods prevailing under which a per¬ 
sonal judgment might be obtained does not come 
within the exception of the saving clause ;83 nor 
does the saving clause apply where, although no 
personal judgment can be rendered during the res¬ 
ident’s absence, an action could be commenced that 
would toll the statute of limitations.^^ it has also 
been held that the statutory provision as to absence 
has no application where, regardless of the absenot 
from the state of the party against whom one has 
a right of action to enforce some legal right, such 
legal right can be fully enforced through a decree 
acting directly on property within the state and 
where the decree can rest on constructive service 

of process.35 

If the only absence provided for in the saving 
clause is absence when the cause of action accrues, 
if defendant is not absent at that time a subse¬ 
quent absence or departure will not interrupt lim- 
itations.98 The statutes, however, usually except 
subsequent absences as well as absence when the 
cause of action accrues,®^ and such provisions have 
been held to cover absences after a return of a 
debtor, who is not in the state when the cause of 
action accrues.®® 

Absence in government service* Absence in the 


85. Ill.—^Bmopy V. Kelghan, 94 Ill 
648. 

NT.—^Bogert V. Vermilya, 10 N.T. 
447. 

8G. Kan.— JDaviB v. Clark, 49 P. 665, 
58 Kan. 4'54. 

37 C.J, p 1003 note 77. 

87- N.M. — ^Pugh V. Heating & 

Plumbing Finance Corp., 161 P-2d 
714, 49 N.K 234. 

88. Cal.—^Arocena v. Sawyer, 213 P. 
523, 60 CalApp. 581. 

89. Ho—State v. Allen, 103 S.W. 
1090, 124 Mo.App. 465. 

37 C J. p 1003 note 80. 

9a Ala.—Sims v. Tlgrett, 1'68 So. 
326, 229 Ala. 4i86. 

Kan—^Bowman v. Bowman, 7 P.2d 
521, 134 Kan. 477. 

Utah—^Buell v. Duchesne Mercan¬ 
tile Co., 231 P. 123, 64 Utah 891. 
37 O.J. p 1003 note 81. 


Xronxesldent amenable to process 
The fact that plaintiff and defend¬ 
ant were nonresidents did not pre¬ 
clude statute of limitations from 
running against defendant’s claim, 
set up in cross petition, for damages 
for wrongful attachment, since plain¬ 
tiff, having invoked jurisdiction of 
the district court, was amenable to 
service on any matter pertaining di¬ 
rectly or indirectly to subject matter 
of original action.—^Root Grain Co. v. 
Iiivengood, 100 P.2d 714, 151 Kan. 
706. 

91. Utah—^Buell v. Duchesne Mer¬ 
cantile Co, 231 P. 123, 64 Utah 391. 
37 C.Jr. p 1004 note 82. 

9a Arlz.—Connor v. Timothy, 88 P. 

2d 298, 48 Ariz. 517. 

Utah.—^Buell v. Duchesne Mercan¬ 
tile Co, 231 P. 128, 64 Utah 391. 
87 C.J. p 1004 note 83. 

93. Conn.—Clegg v. Bishop, 186 A. 
102, 106 Conn. 564. 
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KT.T.—Malaboff ▼. Frye. 284 IT.X S 
22, 168 Misc. 171, applying Wash¬ 
ington statute. 

Tenn—^Bdgington v Edgington, 162 
SW.2d 1082, 179 Tenn. 83. 

87 C.J. p 1004 note 86. 

94. Mo.—^McBride v. Nelson, App.. 
13 S.W2d liOflu “ 

37 C.J. p 1004 note 87. 

95- S.D.—^Proelich v. Swafford, 150 
N.W. 476, 35 S.D. 85, dissenting 
opinion 150 N.W. 893, 36 SD. 35. 

87 C.J. p 1004 note 88. 

98. N.C.—Blue V. Gilchrist, 84 N.C. 
239. 

37 C.J. p 1007 note 16, p 1008 note 19 

97- Mont.—Stoudt V. Hanson, 205 
P. 253, 62 Mont. 422. 

87 C.J. p 1007 note 18, p 987 note 
83. 

sa Mont.—Stoudt Y. Hanson, su¬ 
pra. , 

37 C J. p 1008 note 29. 
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service of the government is no exception to the 
general rule, and is as effective to postpone or sus¬ 
pend the running of the statute as absence for any 
other purpose.®® Absence from the state as a Unit¬ 
ed States senator has been held within the rule,^ 
but the contrary has also been held.® 

Under a statute excepting from computation such 
time^as a resident debtor may be absent and ob¬ 
structing the prosecution of a suit, temporaiy ab¬ 
sence does not fall within the exception, and ab¬ 
sence in the military service does not operate to ob¬ 
struct the bringing of suit within the meaning of 
the provision.® Also, where a change of domicile 
is necessary, a temporary absence in the military 
service will not interrupt the running of the stat¬ 
ute.^ The rule is otherwise, however, under stat¬ 
utes so providing,® or under an act of congress op¬ 
erative in every state providing that the period of 
limitation shall not include absence in the federal 
military service during a war,® or the period there¬ 
after when it is not known, and cannot be known, 
that the absent person had been killed in action.? 

Involuntary absence. The statute does not run in 
favor of defendant who has been banished from the 
state pending the period of his absence.® One who 
is convicted of a violation of a federal law and who 
is imprisoned therefor in an institution outside the 
state may not claim involuntary absence so as not 
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to toll the statute of limitations.® On the other 
hand, where defendant leaves someone on whom 
process may be served at his usual place of abode 
in the state, to which place he returns immediately 
on release from custody, it has been held that the 
running of the statute of limitations is not arrested 
by his temporary forced absence.^® 

(2) Absence and Residence Out of State 

Under a number of statutes. In order for absence 
to toll the running of limitations, It must be coupled 
with residence out of the state, and must be such as to 
prevent service of process. 

Where the provision excluding the time of ab¬ 
sence expressly prescribes absence or .departure 
from, and residence out of, the state, such absence 
and residence must c oncu r in order tqjprevent the 
running^oT the statut^i and in this sense mere 
temporary absence on business or for other pur¬ 
poses does not come within the exception.^® The 
absence must amount to a change of domicile,^® 
although there is also authority to the contrary;!^ 
or, if the absence does not amount to an actual 
change of "domicile” in the strict legal sense of 
that word, the parly must acquire a fixed and per¬ 
manent abode out of the state for the time being.i® 
The debtor cannot have a residence out of the state 
and at the same time have an established residence 
or home within the state.^® At least a mere tem- 


99u Iowa.—^Hedges v Jones, 19 K.W. 

675, 63 Iowa 573. 

37 G.J p 1007 note 9, 

1. Kan —^Lane v. Metropolis Nat. 

Bank, 6 Kan. 74. ' 

2i Minn—^Kerwln v Sabin, 52 NW. 
642^, 50 Minn. 320, 36 Am.S R. 645, 
17 L.R.A. 225. 

3. Ky.—^Buckley v. Jenkins, 10 Bush 
21—^Everitt v. Blackburn, 6 Ky.Op. 
277. 

4i Mass.—Whitton v. Wass, 109 
Mass. 40. 

87 C.J. p 1007 note 11. 

& Iowa.—Gray v. Spanton, 35 Iowa 
508. 

e. Kan—Green v. Nebraska Bank¬ 
ers’ Life Ins. Co, 209 P. 670, 112 
Kan. 50—Lewis v. Anthony Re¬ 
publican Pub. Co., 208 P. 254, 111 
Kan. 653. 

7. E:an.—Green v. Bankers’ Life 
Ins. Co., 209 P. 670, 112 Kan. 50. 

8. Ga.—Johnston v. White, T. U. P. 
Charlt. p. 140. 

37 C J. p 1007 note 8. 

9. Tex.—Robin v. Ely & Walker 
Dry Goods Co., Glv.App., 137 S.W. 
2d 164, error refused. 

xa Mo.—Fidelity & Deposit Co. of 
Maryland v. Boundy, 158 S.W.2d 
248, 236 Mo.App. 656. 


11. Me—Connolly v. Serunian, 21 A. 
2d 830, 138 Me. 80—^Bucknam v 
Thompson, 38 Me. 171, 61 Am.D 
237. 

37 C.J. p 1004 note 90. 

Xn Texas 

If defendant Is a resident when 
plaintilTs cause of action accrues, 
absences from the state thereafter 
will, dunnsr the continuance thereof, 
suspend the statute, although during 
such time defendant became a non¬ 
resident.—Watts T. McCloud, Civ. 
App., 205 S.W. 381. 

18. Me.—Connolly v. Serunian, 21 
A 2d 830, 138 Me. 80. 

Wis.—Spellbrlnk v. Bramberg, 13 N. 
W.2d 600, 245 Wis. 103—Murphy v 
Burns, 257 N.W. 136, 216 Wis. 248 
37 C.J. p 1005 note 91. 

Under exception as to nonresldeats 
Under a statutory exception ex¬ 
cluding from computation the time 
during which defendant is a non¬ 
resident, absences from the state 
by the resident, with no intention 
of remaining away, will not stop the 
runmng of limitations.—^Drake v 
Stuart, 54 N.W. 223, 87 Iowa 341—37 
C.J. p 1007 note 7. 

13. Mass.—^Nichols v. Vaughan, 105 
N.E. 376, 217 Mass. 548. 

37 C.J. p 1005 note 92. 
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14b N.T.—^Bennett v. Watson, 47 N. 

Y.S. 569, 21 AppDiv. 409. 

87 C.J. p 1005 note 93. 

15. Ill.—Strauss v. Smyth, 68 NE. 
2d 271, 326 IlLApp. 687. 

37 C.J. p 1005 note 94. 

The word "xesideDoe,” within con¬ 
templation of statute providing that, 
if a person is absent from and re¬ 
sides out of state after a cause of 
action has accrued against him, the 
time of his absence from the state 
shall not be taken as a part of the 
time limited for commencement of 
the action, is synonymous with 
"dwelling place” or “home," and such 
a residence must be in one place — 
Connolly v. Serunian, 21 A.2d 830, 
138 Me. 80—^Drew v. Drew, 37 Me. 
889. 

16. Me —Connolly v. Seruman, 21 A. 
2d 830, 138 Me 80—^Drew v. Drew, 
37 Me. 389. 

Besldenoe out of state 
Where record showed that there 
was an interim of eight years, six 
months, and twelve days from ac¬ 
crual of action on an account an¬ 
nexed to its commencement, and 
that defendant was absent from 
state at two different times after 
accrual of the action for a total of 
two years, eight months, and two 
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porary absence for temporary purposes with inten¬ 
tion to return and with no intention to abandon 
citizenship or domicile does not toll the statute.^*^ 
The absence must be such as to prevent service of 
process, and if a constructive service is available 
where the debtor has a domicile or usual place of 
abode in the state a temporary absence which does 
not break up or destroy such domicile does not come 
within the exception.^8 Where defendant is ab¬ 
sent within the meaning of the statute, the fact 
that the action might have been commenced by 
service of process by publication does not alfect the 
application of the statute.^® 

What is and what is not such an absence as will 
or will not interrupt the running of the statute un¬ 
der these constructions has been considered under 
varied circumstances but in any event, whether 
the absence is permanent or merely temporary, if 
the residence or domicile in the state of the forum 
is abandoned and another taken up outside of that 
state the statute does not operate in the absentee’s 
favor.2i One who resides out of the state does not 
become a resident of the state merely by virtue of 
his wife and family having, with his consent, made 
their home within Ihe state 22 

(3) Under Exception Prescribing Period of 
Absence 

Under statutes so providing, the absence must be 
for a specified period of time before the time of such ab¬ 
sence may be excluded in computing limitations. 


Under some statutory exceptions the debtor must 
be absent from, or reside out of, the state for a 
specified period before the time of such absence 
shall be excluded in computing limitation.28 When 
this condition is met the period of continuous ab¬ 
sence and residence out of the state is excluded 
from the computation ;24 but any one absence and 
residence out of the state must be for the time pre¬ 
scribed, and mere temporary absences for shorter 
periods will not come within the exception,26 Con¬ 
tinuous absence, rather than nonresidence, is the 
controlling factor.2® A resident who, during the 
period of alleged absence, returns to his residence 
at frequent and regular intervals has been held not 
continuously absent for the time specified by statute 
so as to toll the statute.27 A nonresident having an 
office in the state for the transaction of business in 
person where he is in regular attendance is not ab- 
sent.22 On the other hand, if the debtor has a resp 
idence and domicile in the state and departs there¬ 
from as a traveler for business or pleasure without 
acquiring a residence elsewhere, although he may 
be out of the state for the full period prescribed, 
the absence is not accompanied by residence out of 
the state and will not toll the statute.29 Where the 
debtor is a resident of the state when the cause of 
action accrues but subsequently departs therefrom 
and resides in another state until the cause of action 
is barred by the statute of the latter state, never¬ 
theless on his return the period of his absence will 
not be counted in his favor.®® 


days, and that defendant on each 
occasion severed all home ties, ref¬ 
eree's finding* of establishment by 
defendant of a residence out of state 
after accrual of the cause of action, 
so as to suspend operation of six- 
year statute of limitations, was sup¬ 
ported by the record —Connolly v. 
Serunian, supra. 

17. Iowa.—^Platt V. Carter, 174 N.W. 
786, 187 Iowa 777. 

37 C.J. p lOO'S note 95 
(Entent to ohange sresldenoe 
Kemoval of debtor from state, In 
order to suspend statute of limita¬ 
tions, must be accompanied by in¬ 
tention to change legal residence.— 
Stanfield v Hursey, 136 SX. 826, 

36 Oa.App. 394. 

18. Conn.—Dorus v. Lyon, 101 A. 
490, 92 Conn. 55. 

87 C.T. P 1005 note 96. 

19. N.T.—Anagnost v. Silvestrl 
Bros., 20 N.TS2d 771, 174 Mlsc. 
336. 

ao. Wash—Llgnam v. ShalC; 98 P. 
1118, 61 Wash. 412, 122 L.B.A.,N.S., 
996 

37 C.J. p 1008 note 97, 


Ahsenoe from state 

Residence outside the state ordi¬ 
narily implies absence from the 
state.—^Haimes v. Schonwlt, 52 NT. 
S.2d 272, 268 AppDlv. 65,2, reargu¬ 
ment denied 53 N.T.S 2d 470, 269 
APP.D1V 667, afUrmed 64 N.B.2d 283, 
296 NT. 677. 

ai. Okl—Fidelity & Deposit Co. v. 
Sheahan, 133 P. 228, 37 Okl. 702, 
47 LRA,N.S., 809. applying IlU- 
nois statute 
37 C.J. p 1006 note 98. 

22 . U.S.—Penfleld v. Chesapeake, O. 
& S. W. R. Co., N.T.. 10 set. 666. 
134 U.S 351. 38 L..Fd, 940. 

23. SC.—^Burrows v. French, 13 S. 
F. 355, 34 S.C. 165, 27 Am.S.R. 811. 

24. N.T.—Mack ▼, Mendels. 164 N. 
F 248, 249 N.T. 856, 61 A.L.R. 386 
—^Fitzgerald v. Bigalow, 298 NT. 
S. 3, 251 App.Div. 876—Butwmick 
V. Fink, 267 N.T.S 76, 143 Miso. 
699—^In re Reich’s Fstate, 247 N.T. 
S. 437, 188 Misa 828—Hewlett v. 
Hewlett, 4 Fdw. 7. 

87 C.J. p 1006 note 8. 

25. T7.S.—U. S. V. FlUott, D.C.N.T., 
27 F.Supp. 253. 

87 CJ. P 1006 note 4. 
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26. U.q.—Banister v. Solomon, C.C. 

A.N.T., 126 F 2d 740. 

N.T.—Butwmick v. Fink, 287 N.T.S. 

76, 143 Misc. 699. 

▲bsenoe la suhstautial sense 
Words ’’continuously absent for 
space of one year or more” as used 
in law suspending limitations mean 
absent In substantial sense and pre¬ 
clude statute from running when de¬ 
fendant is generally absent from 
state, although he makes casual tem¬ 
porary visits during period—Jelliffe 
V. Thaw, CC.A.N.T., 67 F.2d 880. 

27- N.T.—Bank of XT. S. v Brooker, 
19 N.T.S 2d 735. 170 Misc. 917. 

28. U.S.—^Huber v. Rebay, D.CN.T.. 
60 F.Supp. 10. 

N.T.—Mack V. Mendels, 164 N.B. 248, 
249 N.T. 366, 61 A.L.R 886—Cor¬ 
ash V. Texas Co., 35 N.T.S.2d 334, 
264 App.Div. 292—^Lamb v. Du 
Font. 42 N.T.S 2d 49, 181 Miso. 657. 

29. N.T.—Hart v. Kip. 42 N.B. 712, 
148 N.T. 306. 

87 C.J. p 1006 note 6. 

30. N.D.—^Pratt Pratt, 161 N.W. 

294. 29 N.D. 681. 
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(4) A^^egating Successive Absences 

Under ctatutae eucpanding the operation of the etat- 
€Jte of limitations for absence after accrual of a cause 
of action it Is generally held that successive absences 
•may be cumulated. 

The general rule is that, where a departure from 
the state after the accrual of the cause of action 
is within the exception of the statutes, which in 
effect provide that such absence shall not be com¬ 
puted, every absence which is suflBicient to suspend 
the running of limitations will be counted and suc¬ 
cessive absences will be aggregated.^! On the oth¬ 
er hand, the statute may not contemplate the de¬ 
duction of absences but may fix a new time at which 
the statute begins to run, and where this construc¬ 
tion is adopted absences after a return may not be 
aggregated.32 Also, where the provisions as to ab¬ 
sence at the time of the accrual of the cause of ac¬ 
tion and as to departure after the cause has ac¬ 
crued are considered to refer to distinct classes so 
that the departure after the accrual of the cause by 
a defendant who is absent when the cause accrues 
will not suspend the running of the statute which 
is started by his coming into the jurisdiction, such 
subsequent absences cannot be aggregated.^^ 
Where temporary absences are such that they do 
not suspend the operation of the statute on any one 
occasion, they may not be aggregated.^^ 

(5) Return 

A return within the meaning of the saving clause 
rrelating to the absence of the debtor or defendant means 
a return within the particular Jurisdiction whose proc¬ 
ess Is Invoked. As a general rule, In order to start 
the running of limitations, the return must be under 
ciroumstancea sufficient to notify the plaintiff thereof, 
and a mere temporary return Is Insufficient. 


A return within the meaning of the saving clauses 
under consideration means a return within the par¬ 
ticular jurisdiction whose process is invoked.®® 
Under a statute which merely postpones the opera¬ 
tion of limitations until the debtor, who is absent 
at the accrual of the cause of action, shall return, 
as soon as the debtor comes into the state or juris¬ 
diction it has been held that limitations begin to 
run, and the action must be brought within the stat¬ 
utory period beginning from the date of such re¬ 
turn.®® Where the exception excluding the period 
of defendant’s absence contemplates personal pres¬ 
ence in the state, without regard to residence or 
domicile, mere presence for the period of limita¬ 
tion will perfect the bar in his favor® ^ if he comes 
into the state openly so that he is there subject to 
the service of process.®® 

Where the operation of the statute is suspended 
by the departure of a resident who moves into an¬ 
other state, he cannot thereafter take advantage 
of limitations by reason of mere temporary returns 
into the state after his removal.®® If a nonresident 
defendant comes into the state temporarily, under 
the statute excepting absences by departure, the 
most that such presence will avail him is its actual 
time in the state,4® but an aggregation of these pe¬ 
riods when he is present may bar the action against 
him.^! Where the operation of limitations is sus¬ 
pended against a nonresident because of the fact of 
his nonresidence or of his being out of the state at 
the time of the accrual of the action, his occasion¬ 
al coming into the state will not set the statute run¬ 
ning in his favor.^® In some of the cases the char- 


si. Arlz.--Coxpiui JtUElB q,ii 0 taa In 
Western Coal & Min. Co. v. Hil- 
vert, 160 P.2d 331, 337, 63 Ariz. 
171. 

IdaJio. —Ooipus jnxls otted tn Rob¬ 
erts V. Hudson. 286 F. 364, 365, 49 
Idaho 132. 

Ky. —Mitchell v. Simms, 177 S.W.2d 
3, 296 Ey. 312, applyinfT Texas 
rule. 

Tex.—McNutt v. Cox, Clv.App.. 108 
S.W.2d 693, modified on other 
pounds 129 S.W.2d 626, 133 Tex. 
409, 122 A.IiR. 941—Koethe v. 

Hugrsrlns, Clv.App., 271 S.W. 143— 
Dlgfnowlty V. Sullivan, 109 S.W. 
428, 49 Tex.Civ.App. 582. 

37 aJ. p 1010 notes 36, 39, 40. 

under earlier statutes excepting 
time of absence until the return of 
a debtor who was absent at the ac¬ 
crual of the action, the holding that 
only one return was contemplated 
and that thereupon the statute be¬ 
gan to run and no subsequent de- 
X>arture Interrupted It necessarily 
excluded the right to aggregate sub¬ 


sequent departures of a debtor com¬ 
ing under such provision.—Palmer v. 
Shaw, 16 Cal. 93—37 C.J. p 1010 note 

37. 

32. RI.—CottreU ▼. Kenney, 64 A. 
1010, 2'5 R.I. 99. 

37 C.J. p 1010 note 41. 

33. Del.—-WeUs v. Jones, 7 Del. 3.29. 
Miss.—^Ingraham v. Bowie* 33 Miss. 

17. 

37 C J. p 1010 note 38 

34. Neb—Hedges v. Roach, 21 N.W. 
404, 16 Neb. 673. 

37 C.J. p 1010 note 42. 

35. Ala.—Smith v. Bond, 8 Ala. 386. 
37 C.J. p 1007 note 13. 

36. Cal.—Palmer v. Shaw, 16 Cal. 
93. 

37 C.J. p 1007 note 15. 

37. Ala—Huss v. Central B. & 
Banking Co., 66 Ala. 472. 

38. Neb.—Ft Collins Nat Bank v. 
Strachan, 166 N.W. 663, 102 Neb. 
233. 

87 aj. P 1009 note 23. 

247. 


39. U.S.—^Banister v. Solomon, C.C. 
A.N.T, 126 P.2d 740. 

N.T.—^Butwlnick v. Fink, 267 N.T.S. 
76, 143 Mlsc. 699—Turner v. Amer¬ 
ican Metal Co. 36 N.T S.2d 356, re¬ 
versed on other grounds 50 N.T.S. 
2d 800, 268 App.Dlv. 239. 

W.Veu—^Manufacturers* Trust Co. v. 
Johnson, 177 S.B. 448, 115 W.Va 
607. 

37 C J. p 1008 note 21. 

40. Wls.—Whitcomb v. Keator, 18 
N.W. 469, 69 Wls. 609. 

87 C.J. p 1008 note 22. 

41. Conn.—Coombs v. I>arllng, 166 
A. 70, 116 Conn. 643^ 

Neb—Webster v. Citizens' Bank, 96 
NW. 118, i2 NebUnofC. 358. 

37 C.J. p 1008 note 28. 

48. Fla—^Seaver v. Stratton, 183 So. 
335, 133 Fla 183. 

N.C.—BCill V. Lindsay, 188 S.11 406, 
210 N.a 694. 

37 CJ. p 10013 note 24. 
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acter of the return as affording an opportunity to 
sue is material and in other cases temporary re¬ 
turns are considered insufficient only where the va¬ 
rious sojourns do not aggregate the statutory pe- 
noAM 

Return sufficient to notify plaintiff. In order that 
a return into the jurisdiction after an absence which 
has interfered with the running of the statute of 
limitations may set the statute in motion, defend¬ 
ant cannot come secretly or privately into the juris¬ 
diction for the mere purpose of starting the statute 
to run;45 t>ut he must be able to show that plain¬ 
tiff either knew of the return so as to have had an 
opportunity to avail himself of the presence by 
bringing suit, or that the return or stay was so 
public or of such length as to amount to construc¬ 
tive notice or knowledge or to raise the presump¬ 
tion that if plaintiff had used ordinary diligence he 
might have brought his action,although it has 
been held that defendant is entitled to have the 
benefit of all the time he spends in the junsdiction 
as long as he does not conceal himself.^'^ The dis¬ 
tinction in some of the cases seems to be that if the 
debtor, residing out of the state when the cause of 
action accrues, comes into it temporarily and with 
no intention of remaining, he must show knowledge 
on the part of the creditor;^® but when the coming 


is to dwell and reside permanently it is not neces¬ 
sary in order to set the statute in operation that 
the creditor should have knowledge thereof ;49 it is 
enough if he can acquire sucli knowledge by the ex¬ 
ercise of reasonable diligence.®® At any rate, re¬ 
turning to the state with a design to lurk in it as a 
place of concealment is not sufi&cient to avail the 
debtor.®! 

§ 213. Evasion or Obstruction of Process 

Under statutes expressly so providing, the oiperation 
of the statute of livnitations Is suspended when the de¬ 
fendant obstructs, hinders, or prevents the bringing of 
the action. 

By express provision of the statutes in a number 
of jurisdictions the running of the statute of limi¬ 
tations is suspended when the debtor or defendant 
obstructs, hinders,®® or prevents®® the bringing of 
the action, as by absconding, removing, or conceal¬ 
ing himself, as considered infra § 21^, or by any 
other indirect ways or means, or by improper acts.®^ 

§ 214. ■■■'■ Concealment of Person; Ob¬ 

struction by Removal 

Under statutes so providing, the operation of the 
statute of llnvltations Is suspended by the debtor's ab¬ 
sconding, removing, or concealing himself so that the 
action cannot be commenced. 


43. Ky.—^Bennett v. Devlin, 17 B. 
Mon. 353. 

87 C.J. p 1008 note 26. 

44. Conn—Cleggr v. Bishop, 186 A. 
102, 105 Conn 664. 

Okl.—^Fairfax Nat. Banh v. Burt, 
176 P.2d 216, 197 Okl. 617—-Datson 

V. McCollom, 184 P2d 130, 192 
Okl 48—^Electric Supply Co. v. 
Oarlaxud, 105 P 2d 768, 188 Okl. 21. 

37 O.J. p 1009 note 26. 

4& N.Y,—Coxpus Jtuis guoted In 
Turner v. American Metal Co., 60 
N.Y.S.2d 800, 826, 268 App.Div. 239, 
appeal dismissed 66 NEi2d 691, 
205 N.Y. 822. 

37 C.Jr. P 1009 note 29. 

46. —^Mitchell v. Simms, 177 S. 

W. 2d 8, -296 Ky. 312. 

N.Y.—Corpus iTiixls quoted la Turner 
V. Amerioajc Metal Go., 60 N.Y S.2d 
800, 826, 268 AppDiv. 289, appeal 
dismissed 66 NB.2d '691, 296 N.Y 
822—Dougherty ▼. Seigle. 42 N.Y.S. 
dd 646, 181 Misc. 674. 

87 O.J. p 1009 note 30. 

Visits of nonresident 
Action was not barred by statute 
of limitation, where defendant had 
become a nonresident prior to run¬ 
ning of limitations, notwithstanding 
he had visited the state at various 
occasions during the intervening 
years, in absence of showing that 
visits were of a regularity or no¬ 


toriety sufficient to bar the tolling 
of the statute.—Bobinson v. Lasky, 
57 N.Y.S.2d 687. 

Defendant held not entitled to pro¬ 
tection of statute 

N Y.—Dougherty v Seigle, 42 N.Y.S. 
2d 646, 181 Misc. 674. 

47. Kan.—^Baxter v. Krause, 101 P. 
467, 79 Kan. 861, i28 L.B.A.N.S., 
647. 

87 C.J. p 1009 note 31. 

48. Me,—Crosby v. Wyatt, 23 Me. 
156. 

37 C J. p 1009 note 32. 

49. Vt.—Davis ▼. Field, 56 Vt. 426. 
87 C.J. p 1010 note 88. 

50. Mloh.—^Dowse v. Gay nor, 118 N. 
W. 61'6. 166 Hich 38. 

5L. Mass.—White v. Bailey, 3 Mass. 
271. 

58. W.Va —Robertson v. Campbell, 
186 S.E 310, 117 W.Va. 676—Cam¬ 
eron V. Cameron, 162 S.E. 178, 111 
W.Va 376 
37 C.J p 983 note 1. 

Matters held to oonstituta ohstmo- 
tion 

Ky—Exchange Bank v. Thomas, 74 
SW. 1086, 116 Ky. 832, 25 Ky.L. 
228, dissenting opinion 76 S.W. 
283, 116 Ky. 832. 26 KyL. 2.28 
WVa.—^Robertson v. Campbell, 186 
S.B. 810, 117 W.Va. 676. 
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Matters held not to constitute oV 
stmetion 

Ky.—^Daly v. Power, 69 S.W.2d 10, 
248 Ky. 633—McGill's Adm'x ▼. 
Phillips, 49 S.W.'2d 1026, 243 Ky. 
768. 

53. Ark.—^Burr v. Williams, 20 Azk. 
171. 

37 C J. p 983 note 2. 

54. Ark.—^Reeder v. Cargill, 146 8. 
W. 223, 102 Ark. 618. 

37 C.J. p 964 note 6. 
improper act 

(1) ^'Improper act" tolling limita¬ 
tion statutes means an act hindering 
or delaying commencement of suit, 
service of process, or some necessary 
step with relation thereto—Wheeler 
V. Missouri Pac R Co, 42 S.W-2d 
679, 828 Mo. 888, transferred, see, 
App., 83 S.W^d 179. 

(2) The Improper act must be one 
in the nature of a fraud that would 
prevent the commencement of the 
action 

U.S.—Ball y. Gibbs, C.CA.MO., 118 
F.2d 958. 

Mo.—Schrabauer v. Schneider En¬ 
graving Product, 26 S.W.2d 529. 
224 MO.APP. 304. 

87 C.J p 984 note 5 [b]. 

(3) Failure to do what defend¬ 
ant is under no legal obligation to 
do is not an improper act.—^Ball v, 
Gibbs, supra. 



54 C-J.S. 


LIMITATIONS OF ACTIONS 


§215 


In the absence of such an exception in the stat¬ 
ute the running of the statute is not arrested by 
mere inability to find the debtor, or ignorance of 
his whereabouts,®® even though he conceals him¬ 
self,®® or assumes a fictitious name,®7 and intention- 
afly evades the service of process.®® Fraudulent 
concealment of defendant’s identity does not toll the 
statute,®® nor does want of knowledge of the true 
name of defendant who has done nothing to mis¬ 
lead plaintiff.®® Where the statutes so provide, 
the operation of the statute of limitations is sus¬ 
pended by the debtor’s absconding, removing,®l or 
concealing himself.®® Whether the debtor has "con¬ 
cealed himself’’ within the meaning of the statute 
depends on the circumstances and conditions of the 
particular case.®® Such statutes cover cases in 
whidi the cause of action arises in another state and 
the debtor absconds to the state of the forum, es¬ 
pecially when the statute broadly embraces any im¬ 
proper act which obstructs the bringing of the 
suit,®^ and sometimes by express terms the abscond¬ 
ing into the state of the forum is provided for;®® 
but where the provision is merely an exception in 
the case of absconding or concealment, without ex¬ 
tending the exception to any acts whidhi otherwise 
obstruct the bringing of an action, the commission 


must be in the state of the forum and absconding 
from another state and living openly in the state 
of the forum will not do.®® The statute of limita¬ 
tions has been held not to begin to run against the 
owner of stolen property while the possessor’s iden¬ 
tity is hidden.®^ 

In Louisiana the maxim. Contra non valentem 
agere non currit prsescriptio, has been applied, and 
removal of the debtor or defendant will, in a prop¬ 
er case, suspend prescription.®® In order for the 
maxim to apply it has been held that there must be 
some activity or machination of the debtor lulling 
plaintiff into a false security.®® The maxim has 
been held inapplicable where plaintiff could have 
filed suit and thereby interrupted prescription^® or 
where defendant had property in the state during 
the prescriptive period.^^ 

§ 215. -Concealment of Property 

In the absence of statute, concealment of the ex¬ 
istence of property which might be subjected to a judg¬ 
ment will not, in the absence of concealment of the 
cause of action, suspend the operation of the statute of 
limitations. 

A concealment of the existence of property which 
might be subjected to satisfy a judgment, in the 


S5. Tex —CoUlns v. Griffith. Civ. 
App.. 125 S.W.2d 419, error re¬ 
fused. 

S7 G.J. p 982 note 95. 

aei Tex.—Collins v. Griffith, supra. 

S7 G.J. p 982 note 96. 

BT, N.T—^Rookery Investlngr Co. ▼. 
Audley Const Corp„ 67 N.T.S.Sd 
875, 188 Misa 693. 

Assnniptlon of flctitloiui name 
The fact that agent for owner of 
equity of redemption In mortgaged 
premises collected some rents did 
not amount to an assumption of a 
fictitious name by owner of equity 
of redemption within meaning of 
statute tolling limitations during a 
dofondant’s absence from the state 
or residence under a false name.— 
Rookery Investing Co. v. Audley 
Const. Corp., supra. 

88. XJ.S.—Amy v. City of Water- 
town, Wls., 9 S.Ct 637, 130 U.S. 
320, 32 L Rd. 953. 

S7 C.J. p 982 note 97. 

88. Cal—Staples v. Zoph, 49 F.2d 
1131, 9 CalJ^pp.2d 369. 

60l Tex.—Jordan v. Concho Thea^ 
tres, Civ.App., 160 S.W..2d >275. 

81. Ga.—White V. Homecraft Spread 
Co., 13 S.S:.2d 912, 64 Ga.App. 715. 
87 C^J. p 983 note 3, p 984 note 6. 
Absoondlng 

(1) One who leaves the state open¬ 
ly, publicly, and with knowledge of 


his creditors is not an “absconding 
debtor*' within statute postponing 
operation of statute of limitations.— 
Keck V. Pickens, 182 S.W.2d 873, 207 
Ark. 767—Smith v. Btoners* & Mer¬ 
chants' Bank, 85 S.W.2d 347, 183 Ark. 
235—37 C.J. p 984 note 6 [a] (2>, P 
985 note 9 [aj. 

(2) To “abscond," within statute 
postponing operation of statute of 
lizmtations, means to go m a clan¬ 
destine manner out of the Jurisdic¬ 
tion of the courts, or to be concealed 
in order to avoid their process, to 
hide, conceal, or absent one's self 
clandestinely with intent to avoid 
legal process.—^Keck v. Pickens, su¬ 
pra. 

(3) The claim that defendant was 
an absconding debtor, so as to re¬ 
move bar of statute of limitations on 
open account, was not established 
where it was shown that defendant's 
home remained m the county where 
action was brought and that his wife 
was seen at the family residence on 
several occasions —Slade v. Horn, 
m S.W2d 924, 208 Ark. 202. 

(4) Other decisions relating to ab¬ 
sconding see 37 C.J. p 984 note 6 
Cal. 

88. Ark.—^Keck v. Pickens, 182 S W. 

2d 873, 207 Ark. 767. 

Or—Rayburn v. Norton, 43 P.2d 

919, 150 Or. 140. 

37 C.J. p 984 note 4. * 
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88 . Neb.—Cummings v. Keatmg, 172 
N.W. 368, 103 Neb. 453. 

37 C.J. p 984 note 7. 

64. Mo.—Harman v. Looker, 73 Mo 
622. 

37 C.J. p 986 note 8. 

65. Ark.—Keith ▼. Hiner, 38 S.W 
13, 63 Ark 244. 

06. Kan.—^Myers v. Center, 27 P. 

978, 47 Kan. 324. 

37 C.J. p 985 note 10. 

67. Minn.—Commercial Union Ins. 
Co. V. CSonnolly, 236 N.W. 634. 1«3 

1 , 

68 . US—Wadlow V. Rose, C.C.A. 
La, 20 F.2d 662. 

La—J. A. Fay & Hgan Co. v. Lafay¬ 
ette Lumber Go., 119 So. 781, 9 La. 
App. 674 

37 C.J. p 982 note 98. 

69. U.S.—Colley v. Canal Bank & 
Trust Co., CC.A.La.. 159 F.2d 168 
—Colley V. Canal Bank & Trust 
Co., DC.La., 64 F.Supp. 1016. 

La.—Smith V. Tyson, 192 So. 61, 193 
La. 671. 

70. La.—Blocker v. Plaisance, App., 
18 So.2d 847. 

71. Xa action, on. note 

Plea of prescription was properly 
maintained as to suit In 1925 on 
note executed In 1901 by absentee 
having property in state smce 1911. 
—Maught V. Cassard, 119 So^ 31» 9 
La.App. 78. 
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absence of a concealment of the cause of action, 
will not suspend the operation of the statuteJ^ 
Where process to enforce a judgment does not op¬ 
erate directly on the specific property, its presence 
in the jurisdiction is not necessary to the bringing 
of the suit and its absence will not suspend the op¬ 
eration of the statuteJ® It has been held, in an ac- 

F. PERSONAL 

§ 216. Disabilities Generally 

In the absence of a saving clause, the statute of lim¬ 
itations runs against all persons, whether or not they 
are under disability. Statutory exceptions of persons 
under disability should be strictly construed and never 
extended beyond their plain Import or to disabilities not 
enumerated. 

The saving of the operation of limitations by rea¬ 
son of disabilities depends on the statute as it exist¬ 
ed at the time the cause of action accrued.'^® In 
the absence of such a saving clause, the statute runs 
against all persons, whether or not they are under 
disability,since the courts are without power to 
add such exception ;7S and when exceptions in favor 
of persons under disability are made they should be 


tion of replevin, that the statute of limitations does 
not begin to run against the owner of stolen prop¬ 
erty while the property is concealed,7^ but mere ig¬ 
norance of the whereabouts of plaintiiPs property, 
not occasioned by defendant, does not extend the 
time to sue for the recovery of it.7S 


strictly construed and never extended beyond their 
plain import or to disabilities not enumerated in the 
saving clause,7® although the repeal of such statu¬ 
tory exceptions by a later act containing no excep¬ 
tions should not be declared if there is no necessary 
conflict between the provisions.®® Mere doubt as to 
a right, or difficulty in the way of its assertion, will 
not operate as an exception.®^ 

Apart from the disabilities expressed in the stat¬ 
ute itself, in order to prevent the operation of lim¬ 
itations there must be some insuperable barrier, or 
some certain and well defined exception clearly es¬ 
tablished by judicial authority.®® If a party with¬ 
out any fault of his own has been deprived of his 


7B, Iowa.—^Humphreys v. Mattoon, 
43 Iowa 666. 

Tex.— CorpuB jrnxis In Colllna 

V. Griffith, Clv.App., las S.W.2d 
419, 426, error refused. 

73. Ky.—Crozier v. Bryant, 4 Bibb 
174. 

37 aj. p 986 note 12. 

74. Minn —Oommercial Union Ins. 
Co. V. Oonnolly, 236 N.W. 634, 183 
Minn. 1. 

75. Mo.—^Keay v. Mantz, App., 12 S. 

W. 2d 509. 

76. Colo.—Ooxpns Jiuia oiteA la 
Wall V. Crawford, 82 P.2d 749, 
751, 103 Colo. 66. 

Fla.—HCoxpns Juris quoted la. Slaugh¬ 
ter V. Tyler, 171 So. 820, 821, 126 
Fla. 616. 

37 C.T. p 985 note 18. 

Death as removing disabilities see 
infra 9 246. 

GoafUetingr evidence tm to dlsahllity 
Statutes of limitation are not 
rigid, and, while property rights or 
immunities may be acquired as re¬ 
sult of running of statutory period, 
the period will be extended or tolled 
by the occurrence of certain events 
which may be the subject of conflict¬ 
ing evidence, such as disability.— 
Bollinger v. National Fire Ins. Co. of 
Hartford, Conn, 154 P.2d 399, 2*5 Cal. 
2d 899. 

77* Colo.—Corpus Juris cited. In 
Miller V. Industrial Commission, 
10'5 P^d 404. 404. 106 Colo. 864. 


Fla.—Corpus Juris quoted iu Slaug- 
ter V. Tyler, 171 So S'iO, 821, 126 
Bla. 6r6—Corpus Juris cited lu 
Gillespie V. Florida Mortgage A 
Investment Co., 117 So. 708, 96 Fla. 
86 . 

Tenn.—Corpus Juris cited la Com¬ 
merce Union Bank v. Gillespie, 166 
S.W.2d 426, 480. 178 Tenn. 179. 

87 C.J. p 985 note 14. 

78. Colo.—^Miller v. Industrial Com¬ 
mission, 105 P.2d 404, 106 Colo. 
864. 

79. Fla.—Corpus juris quoted in 
Slaughter r. Tyler, 171 So. 820, 
821, 126 Flaw 616. 

Ind.—Shipman v. Shipman, 192 N.H. 

849, 99 Ind.App. 446. 

Mont.—corpus juris cited ia dAnder- 
son V. Mace, 46 P.2d 771, 776, 99 
Mont. 421. 

Or.—Corpus Juris cited la Bock v. 
Collier, 161 P.2d 782, 784, 175 Or. 
1 « 5 . 

R.I.—Corpus Juris cited la Elenyon 
y. United EtLectrlc Rys. Co., 161 
A. 5, 8, 61 RI. 90. 

Wyo—^Rowray v. McCarthy, 42 P.2d 
64, 48 Wyo. 108. 

37 C.J. p 985 note 16. 

Kardshlp; laooaveuieaoe 

The exceptions contained In stat¬ 
utes of limitation in favor of per¬ 
sons under disability are strictly 
construed and are not enlarged by 
the courts on considerations of ap¬ 
parent hardship or Inconvenience. 
Mo.—Woodruff V. Shores, 190 S.W.2d 
994, 864 MO. 742. 

250 


Ohio.—^Bowman v. Lemon, 164 N.JEL 
817, 116 Ohio St. 826—Powell v. 
Koehler, 39 N.H. 196, 62 Ohio St 
108, 49 Am.S.R. 705, 26 L.R.A. 480. 
Oorporatioa’s failure to pay fnuu 
, obise tax 

Disability caused by corporation’s 
forfeiting right to sue by not pay¬ 
ing franchise tax cannot be Judicial¬ 
ly added to statute in>ecifymg disa¬ 
bilities tolling limitation statutes.— 
Federal Crude Oil Co. v. Tount-Lee 
Oil Co., Tex.Clv.App., 78 S.W.'2d 969, 
error dismissed and certiorari denied 
66 S.Ct. 6'56, 296 U.S. 741, 79 L.Xd. 
1687. 

Belag remaladermaa is not ’’dlssr 
blllty” within statute providing that 
period for bringing action for recov¬ 
ery of realty shall In no case be ex¬ 
tended beyond thirty yesrs by res^ 
son of the existence or continuance 
of any disability.—Superior Oil Cor¬ 
poration V. Alcom, 47 S.W.2d 973, 
242 Ky. 814. 

8a U.S.—^Silvas V. Arizona Copper 
Co., D.C.Ariz., 218 F. 604, reversed 
on other grounds 220 F. 116, 136 
C.C.A. 208 

87 C.J. p 986 note 16. 

8 L Fla.—Cozpuji Juris quoted la 
Slaughter v. Tyler, 171 So. 820, 
821, 126 Flaw 615. 

Md.—Weaver v. Leiman, 62 Md. 70A 

sa Fla—4k>zpuji Juris quoted la 
Slaughter v. Tyler, 171 So. 826, 
821, 126 Fla. 516. 

87 aj. p 986 note 18. 
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xemedy by some superior power, it has been held 
that the statute will not run while the disability con¬ 
tinues, although it is not an exception in the stat¬ 
ute one who cannot sue has been held not to be 
within the operation of prescription;*^ and also, 
there being no limitations except by statute, if there 
is no limitation as to a particular suit, it has been 
held that the presumption which arises from length 
of time is not regarded when the par^ against 
whom it is to operate is non sui juris.*^ 


The statute begins to run against persons under 
disability as soon as the disability is removed,** but, 
unless a statute prescribes the maximum period that 
limitations may be tolled by disabilities,*7 limita¬ 
tions do not begin to run until the disability is re¬ 
moved.** 

Disability within claimanfs power to remove, A 
disability.to sue which is due wholly to the default 
of the person claiming its benefits and which at all 
times he has the power to remove will not toll the 
running of the statute of limitations.** 


83i n.S.—San Francisco Sav. Union 
V, Irwin, C.CCal., 2'8 P. 708, af¬ 
firmed 10 S.Ct 1064, 186 U.S. 578, 
34 X..Fd. 540. 

37 C.J. p 986 note 19 
Stay laws see infTa 8 257. 

War see InAra S 259. 

Uifilaas’ dlsalilllty as to land 
Limitation statutes cannot run 
against Indians who, with respect to 
land, are under disability in view of 
stipulation in patent concerning 
alienation, as authorized by treaty.— 
U. S. V. Balche, D.C.Wls., 31 F.2d 
624. 

La—Ayraud v. Babin, 7 Mart., 
N.S, 471. 

37 O.J. p 986 note 20. 

Access of foreign govazimient to 
AJtnezloaa oonrts 

Where beneficial ownership of 
funds of Russian bank on deposit in 
a domestic trust company was never 
acquired by ministry of finance of 
provisional government of Russia, 
and In any event there was no notice 
of repudiation given by trust com¬ 
pany to provisional government, 
statute of limitation did not run on 
theory that diplomatic representa¬ 
tives of provisional government had 
access to American courts and neg¬ 
lected to bring action within time 
limited; fact that a ''State of Rus¬ 
sia'* had access to American courts 
ever since time of nationalization 
of Russian bank did not establish 
that claim of the United States, bas¬ 
ed on assignment of claim by Soviet 
Russia against a domestic trust 
company in which funds of a na¬ 
tionalized Russian bank were de¬ 
posited, to recover such funds, was 
enforceable In American courts at 
all times so as to allow statute of 
limitations to run.—Steingut v. 
Guaranty Trust Co. of N. Y., DO.N. 
Y., 58 F.Supp. 623. 

In lK)nlslaiia 

(1) The maxim, 'KHontra non va^ 
lentem agere non cumt prescnptlo/' 
means that prescription does not 
run against a person who Is unable 
to act, and Is an exception to the 
code provision to the effect that mere 
silence and inaction by a creditor 
for a certain time will cut off his 


right to enforce his claim; while the 
maxim is of common-daw origin, it 
has been adopted and applied in a 
somewhat limited and restricted 
sense in Louisiana.—Rennard v. Ya¬ 
zoo & M. T. R. Co.. La.App., 190 So 
188. 

(2) The doctrine is not inconsist¬ 
ent with laws of Louisiana, or re¬ 
pugnant to its system of Jurispru¬ 
dence, and will be enforced in prop¬ 
er cases.—^McRmght v. Calhoun, 36 
La. 408—Warn v. Mexican Petroleum 
Corporation, 6 La.App. 55. 

(3) In order to invoke the max- 
inou applicable where debtor has 
done some act effectually to prevent 
creditor from availing himself of 
his cause of action, there must be 
actlylty or machinations of debtor 
lulling creditor into a false security. 
—Colley V. Canal Bank & Trust Co., 
CCA.La., 159 F.2d 153. 

(4) Where defendants performed 
definite acts resulting in conversion 
of nonresident minors' corporate 
stock, but defendants had not been 
guilty of any fraud or concealment 
which contributed to the minors' 
want of knowledge of the conversion, 
the maxim was not applicable to 
avoid defendants' plea of prescrip¬ 
tion based on Louisiana one-year 
limitation for offenses and quasi 
offenses.—Colley v. Canal Bank & 
Trust Co., D.CJLa., 64 F.Supp. 1016, 
affirmed, C.C.A, 159 F.2d 153. 

85. Ga—Ponder v. Cox, 26 Ga. 485. 
37 CX p 986 note 21. 

86. DC.—Darling v. Bimey, 64 App. 

Da 318, 297 F. 1011. 

protactloa against stale claims 

The statute extending limitation 
period for persons suffering from 
specified disabilities expresses pur¬ 
pose of safeguarding for defimte pe¬ 
riod lights and remedies of persons 
suffering disabilities, beyond whidh 
period the peaoe and repose of com¬ 
munity is preserved by protection 
against suits based on stale claims 
and ancient wrongrs.—Chilford v. 
Central Citil Cold Storage Co., 8 N.Y. 
S 2d 386, 166 Miso, 780. 

87. Ky.—^Turner v. Begley, 39 S.W. 

2d 504, 239 Ky. 281. 
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88: Nev.—Lander County v. Nye 
County, 88 P.2d 678, 59 Nev. 114 
Disability continuing to death 
Where person entitled to income of 
property sold during life was under 
disability when money was appropri¬ 
ated by trustee and down to day of 
her death, limitations never began to 
run against her.—^Fidelity & Deposit 
Co. of Maryland v. State, to use of 
Groh, 165 A. 176, 164 Md. 804. 
NoureoognitloiL of foreign govern, 
meat 

(1) Where Soviet government by 
nationalization decrees acquired 
claim of nationalized Russian bank 
against a domestic trust company to 
recover funds there on deposit, but 
by reason of nonrecognition of Soviet 
Russia by the United States could 
not enforce claim in American 
courts. New York statute of limita¬ 
tions did not begin to run until dis¬ 
ability was removed.—Steingut v. 
Guaranty Trust Co. of N. Y., D.C.N 
Y., 58 F.Supp. 633. 

(2) Where cause of action of Un¬ 
ion of Soviet Socialist Republics 
against New York bank for amount 
deposited in 1918 by its predecessor, 
the Russian Socialist Federated Sov¬ 
iet Republic, arose more than six 
years prior to commencement of ac¬ 
tion, action was barred by six-year 
contract limitation prescribed by 
New York law, notwithstanding Sov¬ 
iet government and its predecessor 
were incapable of bringing suit un¬ 
til recognition of the Soviet govern¬ 
ment by the United States and suit 
was brought within six years from 
such time.—Union of Soviet Social¬ 
ist Republics V. National City Bank 
of New York, D,C.N.Y., 41 F.Supp. 
353. 

89. Tex.—Hendron v, Yount-Lee Oil 
Co., Clv.App., 119 SW.2d 171, error 
refused—Federal Crude Oil Co. v. 
Yount-Lee Oil Co., Civ.App., 73 S. 
W.2d 969, error dismissed and cer¬ 
tiorari demed 55 S.Ct. 656, 29>6 U.S. 
741. 79 L.Ed. 1687. 

protection of property rights by 
stockholders 

Where corporation forfeited right 
to sue by not paying franchise tax, 
stockholders could prosecute suits 
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Where a proceeding is not deemed to be an ac- . 
tion, the statute of limitations relating to disabilities 
is not applicable thereto.^*) 

§ 217. —— Nature of Disability as Personal 
Privilege Only 

A personal disability saving a person from the op¬ 
eration of the statute of limitations may be set up oniy 
by him or those ciaiming under him; notwithstanding 
such disability he may sue by next friend, or by those 
who may legally act for himv at any time during the dis¬ 
ability. 

A personal disability which saves a person from 
the operation of the statute of limitations may be set 
up only by such person himself or those claiming 
under him,9l although it has also been held that as¬ 
signees and grantees may not set up their assignor’s 
or grantor’s disability and notwithstanding such 
disability the party may sue by next friend, or 
through those who may legally act for him, at any 
time while the disability exists.®® 

§ 218. -Intervening Disabilities in Gen¬ 

eral 

a. General rule 


b. Where statute has begun to run 
against ancestor or predecessor 

a. Gonexal Buie 

The general rule, which Is subject to some excep¬ 
tions, IS that when a right of action has accrued, and 
there are parties competent to sue and be sued, limita¬ 
tions begin to run and will continue to do so notwith¬ 
standing any subsequent disability; the provisions sus¬ 
pending the operation of limitations, or extending the pe¬ 
riod, In favor of persons under disability are confined to 
disabilities existing at the time the cause of action ac- 
rues to such person. 

When the statute of limitations once begins to 
run, it will continue unless there is a saving qualifi¬ 
cation in the statute,®^ and in the absence of such 
provision it is the general rule that, when a right 
of action has accrued, and there are parties com¬ 
petent to sue and be sued at that time, the period 
of limitations begins to run, and the time will con¬ 
tinue to run notwithstanding any disability subse¬ 
quently arising and the statutory provisions sus¬ 
pending the operation of limitations, in favor of in¬ 
fants, idiots, insane persons, married women, etc., 
or extending the period in favor of such persons, 
are confined to such disabilities existing at the time 
the cause of action accrues to such person.®® The 


necessary to protect their property 
rights, with respect to limitations — 
Federal Crude Oil Co, v, Tount-Lee 
Oil Co., supra. 

90» Ark.—^Nelson v. Cowling, 116 6. 

W. 8S0, 89 Ark. 884. 

87 0.1. p 986 note 23. 

Special proceedings generally as af¬ 
fected by statutes of limitation see 
supra S 102. 

91. NJ.—•Watson v. Kelty, 16 N’.J. 
Law 617. 

37 C.J. p 1011 note 47 EgL 
Personal Tepresentatlve and heirs 
have separate actions for recovery 
of real property left by deceased, 
and personal representative cannot 
plead heir’s disability In avoidance 
of bar of limitation.—-Anderson v. 
Mace, 45 P.2d 771, 99 Mont. 421. 

92. Okl—^Anicker v. Harrison, 256 
P. 39, 125 Okl. 21. 

Becovexy of realty 

tinder a statute providing that any 
person entitled to bring an action for 
the recovery of real property and 
under any legal disability when the 
cause of action accrues may bring 
hls^ action within two years after 
the disability is removed, the right 
of action so provided is personal to 
the person laboring under the legal 
disability and does not extend to his 
or her assignees or grantees.—Anlck- 
er V. Hamson, supra.. 

93. Miss.—Finney v. Speed, 14 So. 
466, 71 Miss. 82. 

37 C.J. P 1084 note 25. 


94. Iowa—In re Hoenig*s Estate, 
298 N.W. 887, 230 Iowa 718. 

Minn.—Weston v. Jones, 199 N.W. 
431, 160 Minn. 82. 

37 C.J. p 1027 notes 62, 83. 

93. TJ.S.—^Bauserman v. BlTiht, Kan., 
13 S.Ct. 466, 147 U.S. 647, 87 LEd. 
816. 

Ala.—^Maryland Casually Co. v. Sey¬ 
more, 172 So. 620, '233 Ala 464— 
Oxford V. Estes, 1'58 So 534, 229 
Aleu 606—-Vann v. Rogers, 142 So 
639, 22<5 Ala. 186. 

Del.—^Rehoboth Heights Develop¬ 

ment Co. V. Marshall, 137 A. 88, 
15 DelCh. 814. 

Fla.—G-iUespie v. Florida Mortgage 
& Investment Co., 117 So 708, 96 
Fla. 85. 

Ill—Glenn v. McDavld, 44 H.E.2d 84, 
316 IlLApp. 130 

N J — Corpus Juris cited in Morris v. 
Pennsgrove Nat Bank & Trust 
Co , 170 A. 16, 17, 116 N J.Eq. i219—■ 
Dalton V. Mayor and Council of 
City of Hoboken, 171 A. 141, 12 N. 
J.Misc. 216. 

N.M.—In re Matson’s Estate, 173 P. 
2d 484, 50 N.M. 155. 

N.T—^Nathan v. Equitable Trust Co, 
165 N.E. 282, 260 N.T. 250, reargu¬ 
ment denied 166 N.E. 844, 250 N.Y. 
612. 

Okl.—Givens v. Jones, 12 P2d S92, 
IS 8 Okl. 124—Goslen V Waddell 
Inv. Co., 292 P. 862, 145 Okl. 269 
—Shawnee Nat Bank v. Marler, 
233 P. 207, 106 Okl. 71. 
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Or—Bock V Collier, 1*51 P 2d 732, 
17S Or. 145. 

Tenn —Scruggs v. Baugh, 8 Tenn 
App 256. 

Va—Whitehurst v. Duffy, 26 S.B.2d 
101, 181 Va. 6-37. 

37 C J. p 1027 note 88. 

Injury causing insanity see infra i 
242. 

”It has been uniformly held that 
once the statute of limitations be¬ 
gins to run nothing stops it Not 
even death or disability will toll the 
statute unless it be otherwise provid¬ 
ed by statute.”—^In re Hoenig's Es¬ 
tate, 298 N.W. '887, 891, 280 Iowa 718. 

Present right of entry 
When a statute of limitations has 
cnce begun to run against a person 
who has a present right of entry, and 
who is under no legal disohillty, its 
course will not be impeded, or its 
operation suspended, by any subse¬ 
quent disability.—^Title Clearing Cor- 
poration v. Klein, 20 A.2d 661, 19 N. 
J.Misc. 401. 

Buie applied to oovertuxe 

(1) Generally—Stubbs r. BaJn, 
138 So 96. 173 La. 544—37 OJ. P 
1027 note 83 [c] (1). 

(2) Limitations which had begun 
to run against accrued rentals which 
husband gave to wife would continue 
under the statute to run, notwith¬ 
standing any supervening disability 
of wife to sue or be sued.-^handler 
V. Alamo Mfg. Tex.Clv.App.# 140 
S.W.2d 918. 
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rule, however, is not entirely without exception,®® 
and it has been held that if, subsequent to the ac¬ 
crual of a cause of action, plaintiff, without any 
fault on his part, is deprived of his remedy by 
some superior power the statute ceases to run dur¬ 
ing the continuance of the supervening disability;®^ 
and also that the general rule must yield to a posi¬ 
tive statutory inhibition against plaintiffs right to 
sue®® or to a statutory provision against the run¬ 
ning of limitations to bar persons under specified 
disabilities, although they arise after the statute of 
limitations has beg^n to run.®® 

b. Where Statute Has Begun to Bun against 
Ancestor or Predecessor 

Except as affected by statutes providing to other 
effect, the general rule Is that limitation once attach¬ 
ing to a right or cause is not interrupted by the disa- 


§ 218 

biiities of those to whom the right passes from the orig¬ 
inal owner. 

The general rule against the interruption of the 
statute of limitations by disabilities arising after it 
has started to run, discussed supra subdivision a of 
this section, is not confined to causes which accrue 
originally to the person whose disability intervenes; 
if there are successive owners of a cause, or of 
equitable relief,^ and the right to prosecute arises 
in the time of the first,® the period of limitation 
commences at that time and continues attached to 
the demand during the successive changes without 
regard to the disability of any of the successors. If 
the right or cause accrues to the ancestor and the 
statute commences to run against him, the disabil¬ 
ities of those to whom his right passes at his death 
will not interrupt the running of the statute,® sub- 
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Buie applied to tnfaiioy | 

(1) Generally. 

N* J.—^Dalton v. Mayor and Council of 
City of Hoboken, 171 A. 141, 12 N. 
J.M1SC 216. 

Va.—^Whitehurst v. DufCy, 26 S.IL2d 
101, 161 Va. 687. 

87 C J. P 1027 note [c] (8). 

(2) Disability of infancy to pre¬ 
vent runnlnsr of Umltatlons In ac¬ 
tions to recover real property must 
exist when title descends or cause of 
action accrues.—Gillespie v. Florida 
Mortgasre & Investment Co., 117 So. 
708, 96 Fla. 35. 

Buie applied to Imprlsoiime&t 

(1) Generally.—Histler v. Hereth, 
75 Ind. 177, 39 Am.D. 131. 

(2) Disabilities of imprisonment 
to prevent running of limitations in 
actions to recover real property must 
exist when title descends or cause of 
action accrues.—Gillespie ▼. Florida 
Mortgage & Investment Co., 117 So. 
708, 96 Fla. 85. 

Buie applied to iasaadty 

(1) Generally. 

Ky.—-Gould V. Bank of Independence, 
94 SW.2d 991, 264 Ky. 511—King- 
man's Committee v. First Nat. 
Bank. 55 S W.2d 39. 246 Ky. 404— 
Combs V. Combs, 255 S.W. 704, 200 
Ky. 771. 

Miss.—^Pannell v. Glidewell, 111 So. 

571, 146 Miss. 565. 

87 C.jr. p 1027 note 8>3 [cl (5). 

(2) Disability of insanity to pre¬ 
vent running of limitations in ac¬ 
tions to recover real property must 
exist when title descends or cause of 
action accrues.—Gillespie v. Florida 
Mortgage & Investment Co., 117 So. 
708, 96 Fla. 35. 

Buie applied to Inoompeteiioy 
US.—^Munzer v. Swedish American 
Dine, D.CNT., 80 F.Supp. 789. 
Sztensloii of liabUlty 
A statute providing to the effect of 
the text principle has neither appli¬ 


cation nor effect where there is no 
disability but only an extension of 
Uabillty—Continental Bank & Trust 
Co. of K. T. V. Scotch Presbyterian 
Church in City of New York, 64 N.T. 
S 2d 24. 

96. Ky—^Henderson v. Fielder, 215 
S.W. 187, 185 Ky. 482. 

87 CJ. p 1027 note 83 [a], p 1028 
note 84. 

97. N.a—Broadfoot v. Fayetteville, 
32 S.R 804, 124 N.C. 478, 70 Am.S. 
B. 610. 

87 C.J. p 1028 note 84. 

Stay of proceedings by injunction see 
infta 9 253. 

98. Miss.—^Dowell v. Webber, 10 
Miss. 452 

37 C J. p 1028 note 85. 

99. Ga.—^Bush v. Dlndsey, 14 Ga 
687. 

1. Ind.—^Kretzer v. Gross, 128 N.B. 

855, 189 Ind 455. 

37 CJ. p 1028 note 88. * 

Bffect of bar against trustee on 
cestui Que trust see supra S 1®* 
a. Ark.—^Bowen v. Black, 279 S.W. 
782, 170 Ark. 287. 

DeL—Rehoboth Heights Development 
Co. V Marshall, 137 A. 83. 15 Del. 
Ch. 314. 

Ky.—^Elkhom Land & Improvement 
Co, V. Wallace, 24 S.W 2d 6-60, 282 
Ky. 741. 

Wash.—^Beckman v. Alaska Dredging 
Co., 40 P2d 117, 180 Wash. 321. 

<87 C J. p 1028 note 89. p 1029 note 93. 
Uxnltatioiis pezlod started by adverse 
possessloa 

Where actual, visible, adverse pos¬ 
session by another began during life 
of alleged actual owner, period of 
statute of limitations as to such 
owner commenced durmg latter*s 
life, and possession for period of 
thirty consecutive years was com¬ 
plete bar to right of children of such 
owner to recover disputed land, al¬ 
though during all or portion of that 
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time they were under disability of 
both infancy and coverture.—^Ed¬ 
wards V. Clark, 88 S.W.2d 914. 261 
Ky. 749. 

Statute exteoidiag UmltatLou for ml^ 
uors 

The statute extending limitation 
period in favor of minors to one 
year after termination of disability 
applies only to causes of action 
which accrued originally after in¬ 
ception of and during disability, and 
has no application to such causes as 
come to minora by descent or devise 
or other manner of succession and 
against which statute had already 
begun to run prior to their having 
any claim to or Interest therein — 
In re Hoenig’s Estate, 298 N.W. 887, 
280 Iowa 718. 

3. Ala.—Oxford v. Estes, 158 So. 
534, 229 Ala. 606 

Ark.—^Bowen v. Black, 279 S.W. 782, 
170 Ark. 237—Bratton v. Union 
Sawimll Co., 271 S.W. 82, 168 Ark. 
637. 

Ky.—^EXlkhom Land & Improvement 
Co. V. Wallace, 24 iS.W.2d 560, 232 
Ky, 741—Hardin v. Swinney, 284 S. 
W. 76, 214 Ky. 793. 

Mont.—Commercial Bank & Trust Co. 
V. Jordan, 278 P. 832, 85 Mont. 375, 
65 A,LR. 968. 

OkL—Corpus Juris guoted in Al¬ 
dridge V. Caskey, 291 P. 91, 92, 144 
Okl. 204—^Martin v. Goodman, 258 
P. 871, 126 Okl. 34, 53 A1L.R. 1598. 
S.C—-Frady v. Ivester, 125 SE. 184, 
129 SO. 536. 

Tenn.—Allen v. Folwell. 1 TennApp. 
515. 

Wyo.—Corpus Juris cited In Howray 
V. McCarthy, 42 P.2d 54, 56, 48 
Wyo. 108. 

87 C.J. p 1028 note 90, p 1029 note 
98. 

^'This rule seems to be almost uni¬ 
versal in its application to the stat¬ 
ute of ^imitations; the only excep¬ 
tion appearing to have been found 
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ject to the particular provisions of some of the stat¬ 
utes fixing a limit of time after the death of the 
ancestor after which the heir or successor will be 
barred.-* In some jurisdictions, however, by ex¬ 
press provision, or by statutory construction, the 
statute has been suspended pending disability of an 
heir.5 

§ 219. Tacking Successive Disabilities 

a. Several disabilities of same person 

b. Disabilities of several persons 

a. Several Disabilities of Same Person 

Successive disabilities may not be tacked to one an¬ 
other so as to bring a party within the exceptions to 
the statute of limitations. 

Disabilities, in order to bring a party within the 
exceptions of the statute of limitations, may not be 
piled one on another, but a party claiming the bene¬ 
fit of the exception may avail himself only of the 
disability existing when the right of action first 
accrued.® Also the disability of coverture cannot 
be tacked to that of infancy previously existing in 
order to prevent the statute of limitations from com¬ 
mencing to run on the expiration of the disability of 
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infancy,and, where a woman is married at the 
time of the accrual of her cause of action, the stat¬ 
ute begins to run as soon as the disability arising 
from such coverture is removed and will not be ar¬ 
rested or affected by her subsequent remarriage.® 

This rule is to be distinguished from the rule, dis¬ 
cussed infra § 220, which obtains where several dis¬ 
abilities coexist when the cause of action accrues.® 

Second disability intervening before first is re¬ 
moved. When a disability existing at the time the 
right of action accrued has not been removed, the 
time, under most authorities, cannot be enlarged 
and extended by adding to it a subsequent interven¬ 
ing disability,!® although the contrary has also been 
held.!! 

Second disability intervening after first is re¬ 
moved. Applying the well settled rule, stated su¬ 
pra § 218, that when the statute of limitations has 
once begun to run it will continue to run, notwith¬ 
standing any subsequent disability, where a disabil¬ 
ity existing at the time of the accrual of a cause of 
action is removed the statute will then run, and 
will not be suspended by any subsequent intervening 
disability.!® Thus, where the statute once begins to 


under special statutes,**—Aldndgre v. 
Caskey, 291 P. 91, 92, 144 OkL 204. 
Intan ey of sueoessov 

(1) Limitation statute, having be¬ 
gun to run during lifetime of credi¬ 
tor, continued to operate against mi¬ 
nor heirs—^Hodgson v. Eeppel, 282 
N.W. 725, 211 Iowa 795. 

(2) -Where statute of limitations 
was running against demand notes 
at time of owner’s death, and had ef¬ 
fected a barring of notes before ap¬ 
pointment of administrator, who sub- 
seQuently assigned notes to daughter 
of intestate, fact that daughter was 
a minor at time of assignment could 
not thereafter create In her a right 
of action on notes.—^Beckman v 
Alaska Dredging Co., 40 P.2d 117, ll80 
Wash. >821, 

4. Miss.—Weir v. Monahan, 7 So. 
291. 67 Miss. 434. 

37 C jr. p 1029 note >92. 

Death see inf^ §S 243-246. 

5. Ga.—Ladd v. Jackson, 48 Ga. 288. 
87 C.J. p 1029 note 94. 

Xa. Xiouisdana 

Where the prescription of thirty 
years against the acceptance or re¬ 
nunciation of a succession is sus¬ 
pended by the death of the heir 
against whom it is running and by 
hiB leaving a minor heir, the thirty- 
year period does not begin anew 
when minor arrives at the age of ma¬ 
jority, but merely resumes its course 
where It left off and has to go only 
the remaining part of the thirty 


years to reach its end.—Tillery v 
Fuller, 182 So. 688, 190 La. 586-^87 
C.J. p 1029 note 94 [b], 

d. Del—Rehoboth Heights Develop¬ 
ment Co V. Marshall, 137 A, 83, 15 
DeLCh. 814. 

Okl.—Givens v. Jones, 12 P.2d '892, 
158 Okl. 124. 

Tenn.—Scruggs v. Baugh, 3 Tenn 
App. 2156. 

37 C J. p 1030 note 96. 

Ifteasoiui for mXe 

(1) ”If one limitation can be eidded 
to another, it'would create an intol¬ 
erable rule and promote a never end¬ 
ing right of action.”—Aldndge v. 
Caskey, 291 P, 91, 98, 144 Okl. 204. 

(2) If it were permitted to add dis¬ 
ability to disability, a right might 
travel through minorities for an in- 
deflnlte time.—Messinger v, Foster, 
301 N.T.S. 887, 116 App.Dlv. 689—87 
C J. p 1030 note 95. 

Mmorlty oaainot be «ackea on to 
minority in bar of the statute of 
limitations. 

Okl —^Martin v. Goodman, 268 P. 871, 
12*6 Okl. 84, 518 A.L.R. 1598. 

Tex.—^Hobbs v. Boyd, CivA.pp., 292 
S.W. 947. 

‘aMsablllty” defined; absence from 
state 

The ’’disability” mentioned In stat¬ 
ute providing that period of limita¬ 
tions shall not be extended by the 
connection of one disability with an¬ 
other means the want of legal capac¬ 
ity to perform an act or the capacity 
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to sue and is confined to minority, 
insanity, or Imprisonment of the per¬ 
son entitled to bring the action; ab¬ 
sence from the state of a person 
against whom there is a cause of ac¬ 
tion cannot be construed as a “dls- 
ablUty” within such statute—West¬ 
ern Coal & Min. Co. v. Hilvert, 160 
P.2d 881, 63 Aria 171. 
aUsa-blUties dnxlag adverse posses- 
Sion 

Cumulative or successive disabili¬ 
ties arising during the running of 
the twenty years adverse possession 
arrest the operation of the limita¬ 
tion, the reason being that one ac¬ 
quires title in this manner by pre¬ 
scription, and not under the statute. 
—Scruggs V. Baugh, 3 Tenn-App. 266. 

7. Tex.-^olllns v Griffith, CfivApp., 
126 S.W.2d 419, error refused. 

37 C.J. p 1080 note 97. 

8, Ky.—^MltcheU v. Berry, 1 Mete. 
602. 

N.C.—^Miller v. Bumgardner, 18 SB. 
935, 109 NC. 412. 

9b Ark.—Reed v. Money, 170 S.W. 
478, 115 Ark. 1. 

la Tenn.—^Buttery v. Brown, Ch.A., 
62 SW. 713. 

37 C J. p 1030 note 2. 

IX, HC.—Jones v. Coffey, 14 SB. 
'84, 109 N.C. 516—Davis v. Cooke, 
10 N.G. 608. 

19. Ind.—Walker v. Hill, 12 N.B. 

887, 111 Ind: 223. 

37 CLJ. p 1030 note 6. 
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run by a removal of the disability of insanity* it 
continues to run* notwithstanding the insanity of the 
person whose rights are to be affected by the bar 

again supervenes.^® 

b. Disabilities of Several Persons 

Apart from atatute* where a cause of action arises 
during the life of a devisor or ancestor under dlsabllltyf 
the statute begins to run on his death and Is not sus¬ 
pended by any statutory disability In the devisee or 
in the heir at the time of the cTescent oast. 

Where a cause of action arises during the life 
of a devisor or ancestor resting under a disability* 
sudi disability ceases and the statute begins to run 
on his death* and is not suspended by any statutory 
disability in the devisee or in the heir at the time of 
the descent cast*^^ although the contrary has also 
been held imder the peculiar wording of a local stat- 
ute.i® 

§ 220. Disabilities Coexisting When 

Cause Accrues 

If a party Is under concurrent disabilities when the 
cause of action accrues to him, limitations do not op¬ 
erate until all the dl%abilitles are removed. 

If concurrent disabilities exist in the same party 
when the' cause of action accrues to him* the statu- 
tory exception applies to all of such disabilities* and 
until aU of them are removed the bar of limita¬ 
tion cannot become complete,nor will the re¬ 
moval of one disability by statute affect the other 
but on removal of all the disabilities the statute of 


§ 221 

limitations operates.^® 

§ 221. -Disability of One of Several Par¬ 

ties 

As a general rule, where one or more of several par¬ 
ties are under disability, If the right is Joint and several 
the disability of one will save him but not another who 
is under no disability; but If the right Is Joint the rights 
of all are saved If any one of the parties is under a 
disability. 

The authorities are not in harmony on the ques¬ 
tion of the effect of the disability of one or more 
of several parties where one or more are not under 
disability; thus it has been held that if one coten¬ 
ant is a minor the disability will save the interests 
of his cotenant from the operation of limitations in 
actions for land*^® and this rule is extended to ten¬ 
ants in common as well as joint tenants*®® although 
in personal actions it has been held otherwise* and 
one plaintiff may be barred while another is saved.®i 
On the other hand it has been held that* where the 
right is joint so that all must sue* all must have the 
right to sue when the suit is brought* and if one is 
barred at that time all are barred* although some 
may have labored under disability.®® 

Perhaps the rule which is best supported by the 
authorities is that if the right is joint and several 
the disability of one will save him but will not avail 
another who is not under disability* and that if the 
right is joint so that the suit cannot be brought ex¬ 
cept by the parties jointly, then the rights of all are 
saved if any are under disability;®® and one of co- 
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lai Zy.—Clark v. Trail, 1 Mete. <86. 
'37 C.J. p 1080 note S. 

14. Ark.—^Bowen v. Black, 279 S.W. 
782, 170 Ark, 287. 

Fla—Corpus Juzis dted in Gillespie 
V. Florida Mortgage & Investment 
Co.. 117 So. 708, 709, 96 Fla. 88. 

37 C.J. P 1031 note 7. 

Death as removing disahllitles see 
infra S 245. 

Successive InfancieB 

(1) The disability of a minor to 
sue terminates at his death, and the 
statute of limitations then begins to 
run and cannot be postponed in favor 
of hiB infant heirs by tacking their 
disabilities to his.—^Martin v. Good¬ 
man. 258 P. 871, 126 Okl. <84, '53 AJL. 
R. 1598. 

(2) Under a statute providing that 
the period of limitation shall not be 
extended by connecting one disability 
with another, where the statute 
would have run against a minor ten¬ 
ant In common because of other ten¬ 
ant’s adverse possession, but for mi¬ 
nority, on the death of the minor 
tenant the statute began to run 
against her child despite the latter’s 
minority.—Fasterling v. Simmons, 
Tex.ClvApp., 298 lS.W. 690. 


(3) lilmitatlon to contest a Judg^ 
ment removmg a minor’s disabilities 
began to run against minor heirs of 
the deceased minor, whose disability 
was removed, immediately on the 
latter’s death, although it had not 
yet begun to run against the latter, 
since disabilities cannot be linked to¬ 
gether.—Hobbs V. Boyd, Tex.Civ. 
App., 292 S.W. 947. 

15. La—Bawls V. Bawls, 6 La Ann. 
665. 

16. U.S.—Sims V. Fverhardt, Ind., 
102 U S. 300, 26 L.Fd 87. 

87 O.J. p 1081 notes 9,10. 

17. La—^Barrow ▼. Wilson, 38 Iia 
Ann. 209. 

37 CJ. p 1031 note 11. 

18. Cal.—Akley v. Bassett, 209 P. 
1576, 189 Cai. 625. 

19. S.C.—^Frady v- Ivester, 125 S.B. 
134. 129 S.a 536. 

37 C J. p 1031 note 1*3. 

EUtect of wife’s disability on Joint 
action of husband and wife see in¬ 
fra 9 238. 

80. S.C.—^Boozer v. Teague^ 8 S.B. 

551. 27 S.C. 348. 

87 GLJ. p 1031 note 14. 
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81. B.C.—^Henry v. Stewart, 20 S.C. 
L. 828. 

87 C.J. p 1081 note 16. 

Xudependent actions of mother said 

The infency of child when mother 
instituted action for loss of child’s 
services and for medical expenses did 
not suspend limitations statute, not¬ 
withstanding statute was not appli¬ 
cable to child’s personal injury ac¬ 
tion until child reached his maturity, 
since child’s action and mother’s ac¬ 
tion were independent.—Ballantine v. 
Aheam, 10 N.TS.2d 987, 170 Misc 
651. 

U.S.—^Marsteller v. McClean, D. 
C., 7 Crench 156. 3 L.Bd. 800. 

37 C.J. p 1032 note 17. 

83. IlL—Desiron v. Peloza, 82 NJD. 

2d 1816, 308 llLApp. 582. 

87 O.J. p 1032 note 1'8. 

Aotioa for aegUgenA homicide held 
not Joint 

Ga—Williams v. Seaboard Air Line 
By. Co., 125 S.B. 769, 83 Ga.App. 
164. 

ZSffect of statute as to several p l a in ., 

turs 

A statute providing that, where 
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heirs or tenants in conmon is saved by his own dis¬ 
ability notwithstanding* his cotenant is sui juris and 
barred, and the saving as to the former will not 
save the latter,24 on the principle that each may sue 
for his own share severally.26 This general rule is 
subject to qualifications, however, and while it has 
been held that if the cause accrues to two or more 
jointly who are under disability the statute will not 
run as to any until the disability is removed as to 
all,26 the application of the rule is confined to cases 
where all the parties are under disability when the 
cause accrues, and if one is not under disability the 
statute will run against all ;27 and this latter branch 
of the rule is confined in some cases to actions other 
than for the recovery of land in which the rule is 
applied that, as each may sue for his own share, 
even though all may join, the bar as to one will not 
operate against the other who is under disability.28 


§ 222. Coverture 

Whether a tnarried woman Is exempted by her cover¬ 
ture from the operation of the statute of limitations de- 
pends on the provisions of the governing statutes. 

there exe two or more plaintiffs, any 
one or more may recover any Inter¬ 
est to which he or they may be en¬ 
titled, In the same manner as thousrh 
they had brought separate actions, 
supplies to a suit to quiet title and In 
ejectment, where some of the plain¬ 
tiffs failed to prove any Interest be¬ 
cause of the bar of the statute of 
llaaitations.—Gray v. Shelton, Mo„ 

282 S.W. 63. 

24. W.Va —^Pickens v. Stout, 68 <S SI 
864, 67 W.Va 422. 

37 CJr. p 1082 note 19. 

85. Tex.—Johnson y. Schumacher, 

12 SW. 2a7, 72 Tex. 884. 

37 C.J. p 1082 note 20. 

20, Ky.—Eversole v. Roberts, 39 6. 

W.2d 986, 23*9 Ky. 682—^Turner v. 

Begley, 39 S.W.2d I50<4, 289 Ky. 281 
—Wilcox V. Sams, 281 S.W. 882, 

213 Ky. 696. 

37 C.J. p 1033 note 21. 

27. Ky.—^Bversole v. Roberts, 89 S. 

W.2d 986, 289 Ky. '632—Turner v. 

Begley, 39 S.W2d 604, 289 Ky. 281 
- 7 -Wllcox V. Sams, 281 S.W. 832, 

218 Ky. 696—-Settle v. Simpson, 264. 

S.W. 1092, 204 Ky. 470. 

87 C.J. p 1083 note 22. 

28. Tenn —^Hobbs v. Ballard, 

Sneed 89i5. 

37 C.J. p 1034 note 28. 

29. US.—Vance v. Vance, Isu, 2 S. 

Ct. 854, 108 U.S. 614, 27 L.S3d. 808 

87 O.J. p 1011 note 46. 

30. Ky.—Jackson v. SIvans, 146 S. 

W.2d 1061, 284 Ky. 748—Dowell v. 

Gray Von Allmen Sanitary Milk 
Co., 299 e.W, 965, 221 Ky, T80— 

Rowe V. Blair, 299 S.W. 671, 221 
Ky. 685—Chilton v. Chilton, 289 S. 


Pursuant to the general rule with respect to dis¬ 
abilities, stated supra § 216, if the statute of limita¬ 
tions makes no exception in favor of married wo¬ 
men the courts will make none.29 It is, or has been, 
almost universally provided in statutes of limitation 
that married women shall not be barred by the op¬ 
eration thereof; therefore, under such provisions, 
limitations do not begin to run against a married 
woman, on a cause of action accruing during her 
coverture, until after the removal of her disability 
by the termination of the marriage, or she cannot 
be barred until a designated period after disabil¬ 
ity is removed.36 Whenever a married woman has 
a right of action during coverture, she is within the 
operation of that statute,*! and when there is an 
exception in favor of persons “under legal disabil¬ 
ities” the term has been held to embrace women un¬ 
der disability of coverture;** but it has also been 
held that the marriage relationship does not consti¬ 
tute a “legal disability' so as to toll the running of 
the statute of limitations as to a wife.** 

Coverture as a disability has been modified in 
some states*4 and in other states coverture as a 

publicly mamed by a proper author¬ 
ity would not defeat wife's right to 
maintain action for wrongful levy of 
attachment on her ‘ personal estate, 
which action would be barred by lim¬ 
itations except for the coverture by 
reason of the common-law marriage. 
—Williams V Farmers & Merchants 
Nat. Bank of Nocona, Civ.App, 116 S 
W.2d 787, reversed on other grounds 
Farmers & Merchants Nat Bank of 
Necona v. Williams, 129 iSW.2d 268, 
133 Tex. 654. 

Prescription agaliurt coneaUnc’s 
right to recover any separate con¬ 
tributions allegedly made to pur¬ 
chase of property standing in com¬ 
panion's name would not be suspend¬ 
ed, there being no marriage or com¬ 
munity—^Purvis V. Purvis, DaApp, 
162 So. 239. 

31. Mo.—^Bobb V. Taylor, 134 S.W. 
10218 

37 C.J. p 1011 note 48. 

32. Ind —^Hawkins v. Hawkins, 28 
Ind. 66—^Bauman v. Grubbs, 26 
Ind. 419 

381 Kan.—^In re Crawford's Estate, 
126 P.2d 364, 166 Kan 888. 

34- Ind—^Rosa v. Prather, 2 N.B. 

676, 103 Ind. 191. 

87 C J. p 1011 note 60. 

In Texas 

Married women eJTter reaching age 
of twenty-one years are not exempt-' 
ed from operation of statute of lim¬ 
itations by statute tolling limitations 
during coverture.—Collins v. Griffith, 
Civ.App., 126 SW.2d 419, error re¬ 
fused—Holt V. Holt, Civ.App., 69 S 
W.2d 324, error refused—37 S.J- P 
1011 note 61 [d] (IX 


W. 276, 217 Ky. 268—Sullivan v. 
Bland, 284 G.W. 410, 216 Ky. 67— 
City of Ludlow v. Gorth, 284 S.W 
84, 214 Ky 838. 

Ohio.—Simmerson r. Tennery, 37 
Ohio St. 390. 

Tex.—^Le Sage v. Smith, Civ Ajip, 
145 SW.2d' 308, error dismissed, 
judgment correct 

87 C.J. p 1011 note 47—30 C.J. p 991 
note 91. 

Basis of eKeoDoptlon 
The exemption from operation of 
statutes of limitations usually eo- 
corded to married women does not 
rest on any general doctrine of the 
law that they cannot be subjected to 
their action, but on express language 
in such statutes giving them time, 
after cessation of coverture, to as¬ 
sert their rights.^—Commerce Union 
Bank V. Gillespie, 166 SW.2d 425, 178 
Tenn. 179. 

Suit to canoei deed 
Ky.—^Broyles v. Broyles, 112 S.W.2d 
68<6, 271 Ky. 461. 

Tex.—^Deaton v. Rush, 252 S.W. 1026, 
113 Tex. 176—Ellington v. Bryant, 
Civ.App., 298 S.W. 827. 

Action for servioes rendered 
Mo.—^Brunnert v. Boeckmann's Es¬ 
tate, App., 276 S W. 89. 

Action for oonversion 
Tex.—^Dodson v. Isensee, Civ.App., 
273 S.W 634. 

Suit for sabrogation 
Ky.—Vance v. Atherton, 67 S.W.2d 
968, 262 Ky. 591. 

Street of ratlfloaitioa of ooxninonJaw 
nuuniage 

Fact that spouses to common-law 
marriage ratified marriage by being 
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disability has been abolished,85 or abolished as to 
certain kinds of actions.85 

Action before becoming discovert* Where by 
statute a married woman is exempt from the stat¬ 
ute of limitations, her action brought before she 
becomes discovert is not barred.®^ 

The assignee of a wife's right of action is enti¬ 
tled to the benefit of the exception in her favor up 
to the time of the assignment, but no further.88 

Death or divorce. A married woman’s disability 
is removed by the death of her husband^® or, as dis¬ 
cussed infra § 230, by divorce. 

As between husband and wife. It has been held 
that the statute of limitations does not run on the 
claim of one spouse against the other during the 
continuance of the marital state^O or on a transac¬ 
tion between a husband and a wife.*^! On the other 
hand, it has also been held that the existence of 
the marriage relation does not suspend the run¬ 
ning of the statutes of limitation as between hus¬ 
band and wife.^8 Claims by a wife against her 
husband are considered infra § 224, and by a hus¬ 
band against his wife infra § 225. 


Community property; wife^s separate property. 
The statute of limitations runs against a claim of 
the community composed of husband and wife;^8 
so it runs against a cause of action for rents ac¬ 
cruing on the wife’s separate property^^ or for in¬ 
terest on a note which is her separate property.^® 

When a married woman is sued, either alone or 
with her husband, the statute runs in her favor 
against plaintiff despite her coverture, and the stat¬ 
ute may be pleaded by her in bar.^® Where by 
statute a wife is made jointly liable with her hus¬ 
band for necessaries furnished to the family, the 
statute does not begin to run in favor of the wife 
until judgment against the husband has been re¬ 
turned unsatisfied,^^ but a judgment against the 
husband does not arrest the running of the statute 
in the wife’s favor.^8 

§ 223. —— Effect of Married Women’s Acts 

The authorities disagree as to whether aots re¬ 
moving the disabilities of married women and empower¬ 
ing them to sue as though single repeal by implication 
the exception as to coverture contained In statutes of 
limitation. 


3S. U.S.—Stubbs V. XT. S„ D.C.N.O., 
21 PSupp. 1007. 

N.C.—Earle v, Earle, 151 SE 884, 
198 N.C. 411. 

37 C.J. p 1011 note SI. 

S& Real actions 

Mo.—^Brunnert v Boeckmann’8 Es¬ 
tate, App., 258 S.W. 768. 

37 C J. p 1012 note «52 [aL 

37. Mo —^Brunnert v. Boeckmann’s 
Estate, supra. 

37 C.J. p 1012 note 53. 

38. Ohio.—^Forrest v. Jelke, 7 Ohio 
Cir Ct. 23, 3 Ohio Cir.Dec. 644. 

39- Tex —^Le Sagre v. Smith, Civ. 
App., 145 S.W.2d «308, error dis¬ 
missed, judgrment correct. 

37 C J. p 1012 note 55. 

Death as removingr disabilities gen¬ 
erally see infra 5 24i5. 

40, N. J —^Morris v. Pennsgrrove 

Wat. Bank & Trust Co., 170 A. 16, 
115 N.J Eq. 219—^Yeomans v. Petty, 
4 A. 631, 40 N.J.Ea. 631. • 

Pa.—Schofield v. Schofield. 189 A. 

572, 124 Pa.Super. 4*69. 

37 C.J. p 1013 note 68—30 O.J. p 991 
note 91 [a]. 

Obligations arising before or during 
marriage 

(1) Statute of limitations does not 
run on claim of one spouse against 
other during continuance of marital j 
state, irrespective of whether claim 
arose before or during coverture.— 
Morris v. Pezmsgrove Nat. Bank & 
Trust Co., 170 A. 16, 115 NJ'Eq. 21-9. 

(2) It has long been established 
that despite the broad and general 

64 0.J.S.—17 


language of the statutes of limita¬ 
tion they do not affect or run be¬ 
tween husband and wife as to con¬ 
tracts or obligations made or arising 
during coverture; but such ruling is 
not to be held to apply to prevent the 
running of the statute as to con¬ 
tracts on which the limitation began 
prior to mamaga—In re Brundage’s 
Estate. 201 N.W 820, m Wls. 55S— 
37 C.J. p 1014 notes 78, 79. 

41. Or.—WehofEer v. Wehoffer, 156 
P2d 830, 176 Or. 345—In re Ban- 
field’s Estate, 299 P. 823, 137 Or. 
256, rehearmg denied 3 P.2d 116, 
137 Or. 2'56. 

FnbUo poUoy 

The statute of limitations does not 
apply to a transaction between hus¬ 
band and wife notwithstandmg re¬ 
peal of statute suspending runmng 
of limitations in actions by married 
women for certain period during 
such disabllty, since doctrine that 
statute of limitations is mapplicable 
in such actions is founded on public 
policy independent of statutory pro¬ 
visions with respect to disabilities of 
coverture.—Cary v. Cary, 80 P.2d 886, 
159 Or. 578, 121 A.D.B. 1371. 

42. Kbjl —^In re Crawford's Estate, 
125 P.2d 854, 156 Kan 888. 

43. Tex.—Chandler v. Alamo Mfg. 
Co., Civ.App., 140 SW.2d 918. 

Claim for personal injuries to wife 
see infra § 226. 

Sfeatnte hdd inapplicable 
The statute providing that, if a 
person entitled to bring named ac¬ 
tions be at the time the cause of ao-1 
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tion accrues a married woman, time 
of such disability shall not be 
deemed a portion of the time limited 
for the commencement of the action 
did not preclude operation of limiter- 
tlons against cause of auction for 
rents accruing on wife’s separate 
property; statute applies to purely 
personal actions of the wife and does 
not relate to wife’s interest in the 
community property.—Chandler v. 
Alamo Mfg. Co., Tex.Clv.App., 140 
S.W.2d 918. 

Damage to wife's separate property 
An action by husband and wife for 
loss occasioned as result of levy of 
an attachment on realty which was 
the separate realty of the wife was 
not an action for damage to commu¬ 
nity property which would be barred 
by the two-year end four-year stat¬ 
utes of limitation, but was an ac¬ 
tion for damage to wife’s separate 
property—Williams v. Parmers & 
Merchants Nat. Bank of Nocona, Civ. 
App., 116 S.'W’.2d 787, reversed on 
other grounds Earmers St Merchants 
Nat. Bank of Nocona v. 'Williams, 
129 SW.2d 268, 138 Tex 654. 

44. Tex.—Chandler v. Alamo Mfg. 
Co, Civ.App., 140 S.W.2d 918. 

45. Tex—Warren v. Schawe, Civ. 
App, 163 S.W.2d 415, error refused. 

46. Fa.—Hawk v. Harman, 5 Blnn. 
43. 

47. Neb.—Noreen v. Hansen, 90 N. 
W. 937, 64 Neb. 858. 

48. HL—Staver Carriage Oo. v. 
Beaudry, 188 ni.App. 147. 
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On the question whether acts passed in many 
jurisdictions removing the disabilities of married 
women and empowering them to sue as though sin¬ 
gle operate to repeal by implication the exception as 
to coverture contained in the general statutes of 
limitation, the courts have been said to be in hope¬ 
less conflict>^ One line of authorities holds that 
they have this effect,on the ground, as stated in 
one case, that "a right to sue is fundamentally in¬ 
consistent with a disability to sue;”6i another line 
takes the contrary view, holding that the exemption 
applies until expressly removed by statute.®^ It has 
been said that many of the cases turn on the partic¬ 
ular language used in the controlling statute.®® 
Where a wife’s disabilities are but partially re¬ 
moved by statute, limitations do not run against 
her with respect to matters in which she is still in- 
capacitated.®^ If the cause of action arose before 
the enactment of the statute removing disabilities 
of married women, it may not be affected by the 
statute.®® 

§ 224. -Claim by Wife against Husband 

While the authorities are not unIfo<rm, the general 
rule Is that, except where the disability of coverture has 
been abolished, limitations do not run against a claim 
by a wife against her husband during the marital state. 


Except where the disability of coverture has been 
abolished by statute, as discussed supra §§ 222, 223, 
the general rule is that the statute of limitations 
does not run against a claim by a wife against her 
husband during the continuance of the marital 
state,®® at least where the remedy sought by her is 
purely equitable.®*^ The statute of limitations will 
not run against the claim of a wife for money be¬ 
longing to her, received and used by the husband, 
during his lifetime,®® and it has been held to make 
no difference that the transaction took place before 
the marriage.®® A wife may be given a specified 
time after the discoverture within which she may 
sue her husband’s executors.®® Likewise, in an ac¬ 
tion by a wife for the recovery of her property 
from her husband, statutes of limitation do not af¬ 
fect her rights®^ since she cannot be expected to 
treat her husband as a stranger.®® 

On the other hand, it has been held that the ex¬ 
istence of a marriage relation does not suspend the 
running pf the statute of limitations on a claim 
of a wife against her husband,®® that where the 
defense of coverture has been entirely abolished 
by statute the statute of limitations runs to bar a 
wife’s claim during coverture against her husband,®^ 
and that, under a statute permitting a married wo- 


49. Kan.—Coxpiui Juris dtcfl tn. In 
re Crawford’s Estate, 126 P.'2d 854, 
355, 16<6 Kan S88. 

37 ax. p 101<2 note 60. 

Married women's e.cts generally see 
Husband and Wife S 16®- 

50, Kan—^In re Crawford’s Estate, 
125 P.2d 354, 165 Kan. 388. 

Neb.—Watkins v. Adamson, 204 N. 

W. 816,113 Neb. 715. 

37 C.J. p 1012 note 61—80 C.J. P 
991 note 98. 

61. Pa.—^Nissley v. Brubaker, 48 A. 
967, 192 Pa.,888. 

52. Ky—Vance v. Atherton, 67 S.W. 
2d 9618, 252 Ky. 591—^Rowe v. Blair, 
299 S.W. 571, 221 Ky. 686. 

37 C.J. P 1018 note 63—30 C.J- p 991 
note 94. 

63. Tenn —Chavln v. Nashville, 1 
TennCiv.A. 31'7. 

54. Mo.—^Powell V. Bowen, i214 S.W. 
142, 279 Mo. 280. 

Pa—^In re Wilkinson, 43 A. 466, 192 
Pa. 177. 

65. Tenn.—^Moffat v. Schenck, 210 S. 

W. 157, 141 Tenn. 305. 

37 C.X. p 1013 note 66. 

Be. Pa.—Schofield v. Schofield. 189 
A 672, 124 Pa Super. 469. 

Tex.—Van Cleave v. Bell Oil & Gas 
Co., Olv.App., 102 S.W.2d 1103, er¬ 
ror dismissed. 


Wls.—Campbell v. Mickelson, 279 N. 

W. 78, 227 Wis 429. 

37 C.J. p 1013 note 69, p 1014 note 
71. 

57. W.Va—Holt v. Holt, 123 S.E. 

58, 96 W.Va, 337. 

37 C.J. p 1013 note 70. 

68. N.J.—Ward v. McLellan, 178 A. 
589, 116 NJ.Eg. 308, reversed on 
other grounds 176 A. 671, 117 N. 
XEg. 475. 

Pa.—Gambler v. Gambler, Com.Pl., 
84 Berks Co.Ij.J. 22>5. 

87 C J. p 1014 note 71. 

Statute denyliig presorlptlon between 
spouses 

Under a statute provldmg that 
husbands and wives cannot prescribe 
against each other, prescription does 
not run during marriage against 
debt due by husband to his wife — 
Ekker v. Ekker, Zia..App, 169 So. 
815. 

Note made by husband to wife 

(1) Limitation does not run dur¬ 
ing coverture on the note of a hus¬ 
band to his wife.—In re Banfleld’s 
Estate, 299 P. 823, 187 Or. 256, re¬ 
hearing denied 8 Pd2d 116, 137 Or. 
256—87 C.J. p 1014 note 71 [b], [c]. 

(2) Note given by husband to wife 
held not barred by limitations at 
time of making renewal note more 
than ten years after execution — 
First Nat. Bank v. Link, Mo.. 275 S. 
W. 936. 


Oonversloa 

Where plaintiff was a married wo¬ 
man from time of an alleged conver¬ 
sion by her husband of money be¬ 
longing to her up to the time of his 
death, no limitation ran against her 
until after his death—^Bartholomew 
V. Bartholomew, Tex.Oiv.App., 264 
SW. 7'21. 

Where resulting trust Is Olalmed 
in husband for wife alleged to have 
furnished money, limitations statute 
may run as between them.—^Miles v. 
Rhodes, 131 So 633, 222 Ala. 208. 
59, Vt.—Stockwell V Stockwell, 106 
A 30, 92 Vt. 489. 

Xioan 

jsr.j.—Ward v. McLellan, 173 A 689, 
116 N.JEq. 308, reversed on other 
grounds 176 A 571, 117 NJEa. 
475. . 

eOL Ky—Smith v. Johns, 157 S.W. 

21, 154 Ky. 274. 

87 C J. p 1014 note 78. 

61. Cal —Mergenthcder v. Mergen- 
thaler, 160 P:2d 121, 69 CalApp.2d 
525. 

68. Cal.—Mergenthaler y. Mergen- 
thaler, supra. 

63, Kan.—In re Crawford’s Estate, 
125 P:2d 354, 16'5 Kan. 388. 

64. N.C.—Graves v. Howard, 75 SB 
998, 159 N.C. 694, AnnOMi.l914C 
565. 
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man to enforce her rights as though she were a 
feme sol^ the statute of limitation will apply to a 
claim by a wife against her husband to recover a 
loan from him in the same way as though she were 
not his wife.®5 

§ 225. —— Claim by Husband against Wife 

Where a husband cannot maintain an action against 
his wife, limitations do not begin to run against his 
claim against her during the continuance of the marital 
relationship. 

Where a husband cannot maintain an action 
against his wife, as discussed in Husband and Wife 
§ 393, limitations do not begin to run against a 
claim by him against her during the continuance of 
the marital relationship.®® 

§ 226. -Claim for Personal Injuries to 

Wife 

Where the disability of coverture exists, the run¬ 
ning of the statute of limitations on a causa of action 
in a wife for injuries to her person has been held to be 
suspended during coverture. 

Where the disability of coverture exists, the run¬ 
ning of the statute of limitations on a cause of ac¬ 
tion in a wife for injuries to her person has been 
held to be suspended during coverture.®^ Where 


such a cause of action is considered to be that of 
the wife, the husband being a mere formal party 
necessary only because of her common-law disabil¬ 
ity to sue alone, the bar of the statute is suspend¬ 
ed during coverture,®® although on the recovery of 
judgment the husband may reduce it to possession 
subject to the wife’s equity.®® On the other hand, 
where such a cause of action is considered com¬ 
munity property, the coverture of the wife has been 
held not to prevent the running of the statute of 
limitations as against such an action, since the hus¬ 
band is the person authorized to sue therefor 
but there is also authority to the contrary on this 
point.7l 

§ 227. -Claim to Real Property 

Where the disability of coverture exists, subject to 
statutory variations limitations on the recovery of land 
do not run against a married woman during coverture. 

Where the disability of coverture exists, the stat¬ 
ute of limitations for the recovery of lands does not 
run against a married woman during coverture*^® 
unless the statute provides otherwise;*^® and usual¬ 
ly she is given a specified time after the removal 
of the disability in which to commence her action 
therefor.74 

Effect of adverse possession. When adverse pos- 


Miss.—-Wyatt ▼, Wyatt, 32 So. 
317, 81 Miss. 219. 

37 C.J. p 1014 note 77. 

06. Fa.—Grade's Estate, 27 A. 1088, 
1&8 Fa. 5<21. 

Claim by one spouse against smoth¬ 
er generally see supra S 222. 

07. Ky.—^Dowell v. Gray Von All¬ 
men Sanitary Milk Go., 299 SW. 
985, 221 Ky. 780—City of Ludlow 
V. Gorth, '284 SW. 84, 214 Ky. 838. 
Tex.—LeSage v. Smith, ClY.App., 145 
S.W.2d 308, error dismissed, Judg^ 
ment correct—Johnston v. Huck- 
ins. C1V.APP., 272 S-W. 245. 

68. Fa.—Bailey v. Reed, 14 Fhila. 
167. 

37 C.J. p 1015 note 86. 

69. Tenn.—Thompson v. Cincinnati, 
N. O. & T. R. Co.. 70 S.W. €12. 109 
Tenn. 268. 

70. Tex—^Rice ▼. Mexican Nat. R. 
Co., 27 S.W. 921, 8 Tex.Civ.App. 
130. 

37 C.J. p 1014 note 83. 

fl. Cal.—^Moody v. Southern Fac. 
Co.. 141 F. 388, 167 Cal. 786. fol¬ 
lowed in Mortell v. Los Angeles 
College. 158 F. 508, 30 Cal.App. 422. 
97 aj. p 1014 note 84. 

78. T7.S.—^Meegan v. Boyle, Mo., 19 
How. 130, 15 LEd. 677. 

87 G.J. p 1015 note 89. 


Joint aotton baxred 

Under a statute providing that a 
husband and wife shall not be dis¬ 
possessed of the real estate of the 
wife by any Judgment against the 
husband, where a stranger has taken 
possession of the land of the wife, 
and a Joint action by the husband 
and wife Is barred by limitation, the 
wife can sue in her own name, and 
need not wait until the death of her 
husband to enforce her right.—Key 
V. Snow, 18 S.W. 251, 90 Tenn. 668. 

m Texas 

(1) Eour-year linutation statute 
does not run against married women 
seekmg to set aside Judicial sales 
of realty.—^EColt v. Holt, Civ.App., 59 
S.W.2d 324, error refused. 

(2) Four-year limitation on suit to 
set aside Judgment in partition suit 
and sale of property thereunder is 
Inapplicable where plaintiffs were 
mamed women during part of pre¬ 
scriptive period.—Garza v. Kenedy, 
Com.App., 299 S.W. 231, 

(3) Coverture of mamed woman 
did not prevent running of statute of 
limitations against her as to interest 
in land, since Rev.St.1925 art 5535 
exempts married women from bar of 
limitation only in personal actions, 
and only mamed women under 
twenty-one years of age are includ¬ 
ed in art 8518, enumerating classes 
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entitled to exemption from such bar 
in suits for possession and title to 
land.—^Barrett v. Crump, Civ.App, 15 
S.W.ad 672. 

73. Mo.—Clubine ▼. Frazer, 139 S, 
W.2d 529, 346 Mo. 1—Kober v. Ko- 
ber, 23 S.W.2d 149, 324 Mo 379. 

In West Vizglnla 

A limitation operates against a 
mamed woman's right to make en¬ 
try on, or sue for, land which is 
her sole and separate property.— 
Bennett v Bennett, 115 S.E. 486, 92 
W.Va. 391. 

74. Okl.—Julia Oil & Gas Co. v. 
Cobb, 262 F. 659, 128 Okl 260. 

87 C J. p 101)5 note 90. 

Beyond thirty years, however, the 
period within which an action may 
be brought cannot in any case be 
extended in some Jurisdictions — 
Shively v. Elkhorn Coal Corporation, 
289 S.W. 262, 217 Ky. 192—37 aJ. P 
1015 note 90 [bj. 

Statute held tnapplioahle 
Where wife's deed to husband was 
invalid and husband and wife re¬ 
mained in Joint occupancy of the 
land, no cause of action accrued to 
wife in her lifetime, and hence stat¬ 
ute reguirlng action to be brought 
within three years after removal of 
disabilities was not applicable in 
husband's favor.—Howard v. Turner, 
152 S.W.2d 589p 287 Ky. 206. 
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session commences during coverture, limitations 
have been held not to begin to run against a mar¬ 
ried woman until the removal of the disability.^® 
On the other hand, where the disability of coverture 
has been abolished, limitations begin to run from 
the time when adverse possession commences,*^® and 
it has also been held that coverture does not pre¬ 
vent the accrual of the wife's cause of action, even 
though coverture may prevent the falling of the 
bar of the statute until after a specified time after 
she becomes discovert.77 

§ 228. - Recovery of Property Disposed 

of by, or as That of, Husband 

If a husband disposes of property belonging to his 
wife, or of property held with her by the entireties, lim¬ 
itations do not run during coverture against her right 
of action. 

If a husband sells or otherwise disposes of prop¬ 
erty belonging to his wife without her consent, ex¬ 
press or implied, her right of action is suspended 
during coverture, and the statute of limitations will 
not commence to run against her'^® or her vendee*^® 
until her husband’s death, or other termination of 
coverture; and a purchaser from the husband will 
not be protected by the statute of limitations, as 
against the wife, until the statutory period has run 
out after the husband’s death.®® If she survives 
her husband, she may sue his personal representa¬ 
tive for the conversion; if he survives her, her 
personal representative may sue him.®i On the oth¬ 
er hand, it has also been held that if a husband at¬ 
tempts to convey community property and his wife, 
with knowledge of the facts, makes no protest and 
the grantee goes into possession, the statute of lim¬ 
itations runs against the wife the same as against 
any other person.®® 

Where one, in contemplation of marriage with 
plaintiff, without her knowledge deeded land to his 
children by a former wife, the statute of limita¬ 


tions did not begin to run against her right to 
question the validity of the deed until her dower 
interest had become consummate by the death of 
her husband, since it would be against public policy 
to hold that pending coverture the wife must, at 
the peril of being barred by the statute of limita¬ 
tions, institute an action against her husband and 
his grantee to set aside a conveyance previously 
made by him in fraud of her riglxts.®® 

Property held cts tenants by entireties. Where a 
husband conveys property held with his wife by the 
entireties, time does not begin to run to bar her 
action against the grantee until her husband’s 
death.®^ One spouse cannot be barred by the stat¬ 
ute of limitations from recovering land held by the 
entireties unless the other is also barred.®® 

Sale under execution against husband. The stat¬ 
ute of limitations does not bar a married woman 
from recovering her separate property, sold under 
execution against her husband, when her title ac¬ 
crued during coverture.®® This rule is not affected 
by the right of a married woman to maintain ac¬ 
tions for the protection of exempt property, when 
necessary to protect her against the acts of her 
husband or others in the disposition of property.®*^ 

§ 229. — Recovery of Property Purport¬ 
ing to Have Been Conveyed by 
Wife 

Where spouses execute a deed of the wife's land 
under clrcuvnstanees such that her title does not pass, 
but merely the husband’s estate by curtesy, ll'mltatlons 
do not run against the estate In fee remaining In the 
wife during the existence of the husband’s life estate. 

Where a husband and wife execute a deed of 
land belonging to the wife under such circumstanc¬ 
es that the title of the wife does not pass, but 
merely the husband’s estate by curtesy, the statute 
of limitations does not run against the estate in fee 
remaining in the wife during the existence of the 


75. Ark.—^Maupen v. Gains, 188 fi 
W. 662, 126 Ark. 181. 

87 C.J. p 1016 note 8i2. 

76. NC.—^Butler v. Bell, 106 5.B. 
217, 181 N.C. '86—Holmes v. Carr, 
90 S.H 162, 172 N.O. 213. 

77. Wife’s deed not signed by bus- 
baud 

The fact that the grantor was a 
married woman on the date her deed, 
not signed by her husband, was de¬ 
livered has been held not to pre¬ 
vent the accrual of her cause of 
action, even though her coverture 
may have tolled the falling of the 
bar of the statute until three years 


after she became discovert—^Daly v. 
Spencer’s Committee, 83 S.W.2d OO'S, 
260 Ky. 19, disapproving Chilton v. 
Chilton, 289 S.W. 276, 217 Ky, 268 
—Shively v. Blkhorn Coal Corpora¬ 
tion, 289 S.W. 262, 217 Ky. 192. 

78- Mo.—^Bradley ▼. Missouri Pac. 

R. Co., 4 S.W. 427, 91 Mo. 493. 

37 O.J. p 1016 note 96. 

79. Ark.—Jones v. Treed, 42 Ark. 
367. 

80. N.C.—-Leggett v. Coffield. 58 N. 
C. 382. 

37 O.J. p 1016 note 97. 

81. Ala—Jenkins v. McConico, 26 
Ala. 218. 


88. Arlz.—Cook v. Stevens. 77 P.2d 
1100, 61 Axiz. 467. 

83. Iowa.—Wallace v. Wallace, 114 
N.W. 913, 137 Iowa 169. 

87 C.J. p 1016 note 99. 

84. Tenn.—Whitley v. Meador, 192 
S.W. 718, 137 Tenn. 163, LR.A. 
1917D 786. 

85. N-C.—^Moore v. Greenville Bank¬ 
ing & Trust Co., 100 S.B. 269, 178 
N.C. 118. 

86. Ind.—^Brenner v. Quick, 88 Ind. 
646. 

87 C.J. p 1016 notes 1, 2. 

87. Tex.—Alsup v. Jordan, 6 
831, 69 Tex. 300, 6 Am.S.R. 68. 
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husband’s life estate,** and she has the statutory- 
period after she becomes discovert within which to 
bring her action to establish her rights.** Where, 
however, a wife makes a deed purporting to con¬ 
vey her land, which deed is void and conveys no ti¬ 
tle, it has been held that her coverture does not pre¬ 
vent the running of limitations against her from 
the time the grantee takes possession of the land, 
claiming the title adversely.** 

§ 230. -Effect of Divorce, Separation, or 

Abandonment 

A married woman, on being divorced, Is no longer 
within the saving clause of the statute of limitations; 
but abandonment by her husband, or Judicial separation 
from bed and board, does not have this effect. 

Since a decree of divorce removes the disability 
of a married woman and leaves her free to assert 
her rights, she is no longer within the saving clause 
of the statute of limitations-*^ Abandonment of 
the wife by the husband does not ipso facto re¬ 
move her disability, since mere ability to sue does 
not impose an obligation to do so.** Mere change 
in the husband’s residence will not affect the rights 
of the wife in matters relating to her separate 
property.** 

A judicial separation from bed and board does 
not constitute a divorce so as to remove the wife’s 
disability to sue.*^ 

§ 231. -Effect on Husband of Wife’s 

Disability 

The statute of limitations runs against a husband 
who may bring suit for property accruing to his wife 


during coverture, or who Is entitled to enforce collec¬ 
tion of her choses in action, and he cannot avail him¬ 
self of her disability. 

Where a husband, either in his own right or in 
the right of his wife, may bring suit for property 
accruing to his wife during coverture, the statute 
of limitations runs against him, and he cannot avail 
himself of her disability.** Where a husband is en¬ 
titled to enforce collection of his wife’s choses in 
action, his neglect to reduce them to possession does 
not stop the running of limitations against him.** 

§ 232. -Effect on Wife of Limitation 

against Husband 

The exception In favor of a married woman con¬ 
tained in a statute of limitations generally prevents the 
statute from operating as a bar against her, even though 
it has run against her husband. 

The exception in favor of a married woman con¬ 
tained in a statute of limitations prevents the stat¬ 
ute from operating as a bar against a wife, even 
though it has run against her husband,*'^ except in 
cases where realty belonging to the wife on her 
intermarriage vests by some provision of the stat¬ 
ute in her husband.** 

§ 233. -Effect of Disability on Joint Ac¬ 

tion of Husband and Wife 

Where a husband must sue alone or may join his 
wife at his election, limitations run during coverture; 
but where the wife must be Joined, limitations do not 
run. 

Where a husband must sue alone, or may, at his 
election, join his wife, the statute of limitations 
runs during coverture, for it is his cause of action 


88. W.Va.—^Merritt v. Hughea, 16 S. 
E. 56. 36 WVa. 356. 

37 C.J. p 1016 notes 7. 8. 

89. Ky.—^Potter v. Stanley, 219 S.W. 
167. 187 Ky. 292. 

37 O.J. p 1016 note 9. 

9a Ky.—Brown v. Swango. 28 S.W. 

156. 16 Ky.L.. 381. 

37 C.J. p 1016 note 10. 

91, Pa.—Stimson v. Stimson. 29 A. 
2d 679. 346 Pa. 68—Gambler v. 
Gambler, Gom.Pl., 34 Berks Co.Ij.J. 
225 . 

Tex.—Van Cleave v. Bell Oil & Gas 
Co.. Clv.App., 102 S,WJtd 1108, er- 
ror dismissed. 

87 O.J. p 1016 note 11. 

Xf a divorce decree Is void, the 
statute of limitations begins to srun 
against the wife from the date of 
her husband's death.—^Hinkle v. 
Lovelace, 102 S.W. 1016. 204 Mo. 208. 
120 Am.S.R. 698. 11 I..R.A..N.S.. 730, 
11 Ann.Cas. 794—37 C.J. p 1017 note 
15. 


98, Mo.—^Throckmorton v. Pence. 95 
S.W. 843. 121 Mo. 50. 

37 C J. p 1017 note 12. 

93. Wash.—^McCain v. Gibbons. 85 
P. 64. 7 Wash 314. 

37 C.J. p 1017 note 13. 

94. La—^McCloskey's Succession, 80 
So. 650. 144 La 438. 

37 C.J. p 1017 note 14. 

96. TJ.S.—Gregg v. Tesson, Ill., 1 
Black 150, 17 LEd. 74. 

37 C J. p 1017 note 16. 

96. Ky.—^Duvall v. Parepoint, 181 S. 

■ W. 663. 168 Ky. 11. 

37 C.J. p 1017 notes 17. 18. 

97. Tex.—Corpus * Juris dted in 
Warren v. Schawe. Civ.App.. 163 
S.W.2d 415, 417, error refused. 

87 C.J. p 1017 note 19. 

Gift of note by husband to wife 
Where payee of note made a parol 

gift of the note to his wife prior 

to maturity thereof, vesting title 

thereto in wife as her separate prop¬ 
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erty, neither, the two-year nor four- 
year statute of limitations would run 
against the wife during coverture, 
notwithstanding the limitation would 
run against the payee had the trans¬ 
fer not been made.—Warren v. 
Schawe, supra. 

Personal Injuries 

(1) The fact that a wife who has 
sustained personal injuries during 
the disability of coverture elects to 
sue before the disability is removed, 
and to that end necessarily Joins her 
husband as nominal plaintiff, does 
not operate as a waiver of the ex¬ 
ception in her favor; and she may 
bring such suit any time during cov¬ 
erture, even though the husband's 
separate cause of action would be 
barred.—^Fink v. Campbell, Tenn., 70 
r 664, 17 aCJ^ 325. 

(2) Running of limitations on 
claims for personal injuries to wife 
generally see supra § 226. 

98. Ga.—Cain v. Furlow, 47 Gil 

674. 
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and does not survive to the wife;®® where the 
wife must be joined the statute does not run, for it 
is her cause of action and survives to her.i Where 
the right of action for possession of the wife’s lands 
is in the husband, the statute of limitations does not 
commence to run against her in case of his dis¬ 
seizin until the termination by the death of the hus¬ 
band of his curtesy initiate.® It has been held that 
a husband and wife suing on the wife’s chose can¬ 
not avail themselves of an exception in the statute 
in favor of femes covert* 

Tenants by the entireties, Wliere husband and 
wife sue for lands which they own as tenants by 
the entireties, the statute of limitations is no bar to 
recovery.^ 

§ 234. -Effect on Wife’s Heirs of Surviv¬ 

ing Husband’s Interest 

As against the heir of a wife whose husband sur¬ 
vives her and has a curtesy estate In her lands, limita¬ 
tions run from the expiration of the husband’s estate 
and not from her death. 

As against the heir of a married woman whose 


husband survives her and is entitled to an estate in 
her lands as tenant by curtesy, the statute of limi¬ 
tations runs from the expiration of the husband’s 
estate, and not from the wife’s death.® 

§ 235. Infancy 

a. In general 

b. "Where right of action given by stat¬ 

ute 

a. In General 

As a general rule under the various statutes limita¬ 
tions do not run against Infants during their minority, 
and the mode and extent of the exemption depend on 
the language of the statute. 

As a general rule under the various statutes lim¬ 
itations do not run against infants during their 
minority.® The exemptions ordinarily granted to 
infants, however, do not rest on any fundamental 
doctrine of the law, but on the legislative will ex¬ 
pressed in the statutes; infants may be put on the 
same footing as adults in this respect, and unless 
excepted they so stand.^ In many jurisdictions, by 


99. Ky—^Mouser v, Nunn, 184 S.W 
11418, 14'2 Ky. 656. 

37 C.J. p 1017 note 2.2. 

1. Mo.—^Bernhardt v. Perry, 208 S. 
W. 462, 276 Ho. 61'2, 13 A L.B. 1320. 

37 C.X p 1017 note 28. 

Disability of one of several parties 
generally see supra ( 221, 

2. Ill.—Dawson v. Bdwards, 60 N. 
S. 590, 189 111. 60. 

Mo.—^Dyer v. Wittier, 14 S.W, 618, 
89 Mo. 81, 58 Am.R. 86. 

87 O.J. p 1017 note 24. 

3. Pa.—^McDowell v. Potter, 8 Pa. 
189, 49 Am D. 603. 

4. N.C.—Johnson v. Edwards, 14 S. 
E. 91, 109 N.C. 466, 26 Axn.S.B. 680. 

37 C.J. p 1018 notes 26, 26. 

5. Ark.—Smith v. Maberry, 229 8. 
W. 718, 148 Ark. 216. 

37 C.J. p 1018 notes |27, 28. 

& Al«u—^Fidelity & Deposit Co. of 
Maryland v. Hendrix, 112 So. 117, 
215 Ala. 556. 

Oal.—Swart v. Swart, 1*20 P.2d 942, 
49 CalA^pp 2d 4'8. 

Bla.—Commercial Bldg. Co. v. Pax- 
slow, 112 So. 8718, 93 Fla. 143. 

OcL—^Lewis V. Patterson, 12 S.E.2d 
698, 191 Ga. 348—Stonecypher v. 
Coleman, 131 S.E. 76, 161 Ga. 403. 
Ky.—^Lowe v. Taylor, 2 S.W.2d 1042, 
'222 Ky. 846—Hopson v. Daniel's 
Guardian, 291 S.W. 879, 218 Ky. 
8 , 21 . 

Mo.—Graf v. Allen, 74 S.W.2d 61, 
230 MoApp. 721. 

N.T.—^Ballantine v. Abeam, 10 N.T. 

8.2d 987, 170 Mlsc. 651. 

N.C.—^Lineberry v. Town of Mebane, 
13 S.E.2d 429, 219 N.G 257, 144 A. 


L-R. 1088—Thayer v. Thayer, 127 
SE 668, 189 N.C. 602, 89 A.L R 
428. 

Ohio—^In re Grass Estate, 13 Ohio 
Supp. 70. 

Pa—^Eckles v. Sharp, 46 Pa.Dlst. & 
Co. 142—^Eokles v. Sharp, 44 Pa. 
Dlst. & Co. 13. 

Tenn—Corpus Jaxis cited la. Read 
Phosphate Co. v. Vickers, 11 Tenn. 
App. 146, 162. 

Tex.—^Barrera v. Gannaway, 106 S. 
W.2d 876, 180 Tex. 142—Garza v. 
Kenedy, ComA^pp., 299 S.W. 281— 
Easterling v. Murphey, CivA.pp., 11 
S.W2d 829, error refused. 

Wis.—Halmu v. Halmu, 19 N.W.2d 
817. 247 Wls. 124, 

Date of appointmeiLt of guardlaa as 
coutroUiag 

The three-year statute of Umlta^ 
tions against a personal Injury ac¬ 
tion would be toUed from date of ap¬ 
pointment of guardian ad litem for 
the infant plalntlfl; and not from 
date of happening of accident.—^Mc¬ 
Dowell V. Chemical Bank & Trust 
Co., 38 N.Y.S.2d 248. 

Xn action against oonnty for pen- 
sonal Injuries, infants are relieved, 
under the statutes, from reauirement 
that action be brought within six 
months after rejection of claim.— 
Hennessy v. San Bernardino County, 
117 P 2d 746, 47 Cal.App.2d 188. 

Xn Donlslana 

(1) The ten years' prescription lib- 
erandl causa does not run against 
minors.—^Allison v. Wideman, 26 So. 
2d 826, '210 In. 314—Sample v. Whit¬ 
aker, 140 So. 86, 174 La 245—Sample 
IV. Wlutaker, ISS So. 88. 17^ La. 7'22. 
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(2) Statutes relating to running of 
prescription of ten years, acquirendl 
causa, against minors, were inap¬ 
plicable, where plaintiffs attained 
their majorities before enactment 
—Spears v. Spears, 136 So. 614, 178 
La. 294. 

(3) The prescription liberandi 
causa of one year provided by stat¬ 
ute as to damages resulting from of¬ 
fenses and Quasi offenses runs 
against minors.—Colley v. Canal 
Bank & Trust Co., D.C.La., 64 F 
Supp. 1016, affirmed, aC.A. 169 F. 
2d. 153. 

7. Colo.—Oozpns Jiixls dted In 
Miller V. Industrial Commission, 
106 P.2d 404, 406, 106 Colo. 364 
Fla.—corpus Juris Quoted la Slaugh¬ 
ter V. Tyler, 171 So. 820, 321, 126 
Fla. 615. 

Iowa—^Lane v. Travelers Ins. Co of 
Hartford, Conn., 299 N.W. 653, 230 
Iowa 978. 

Mich.—Cugell v. Sanl-Wash Laun¬ 
dry Co., 273 N.W. 671, 280 Mich. 
286. 

Minn.—^Fklkenhagen v. Montevideo 
Building & Loan Ass'n, 278 NW. 
82, 202 Minn. 27i8. 

N J.—Corpus juris Quoted la Uscien- 
skl V. National Sugar Refining Co., 
18 A 2d 611, 613. 19 NJ.Misc. 240 
Okl.—Chouteau v. Hoss, 246 P. 844, 
118 Okl. 76. 

Pa.—^In re Elkins’ Estate, 190 A. 660, 
326 Pa. 873, appeal dismissed Elk¬ 
ins by Clot^^er v. Lead Title Bank 
& Trust Co., 68 S.Ct. 39. 802 U.S. 
638, 82 LEd. 496 and De Guigne 
V. Land Title Bank & Trust Co.. 
68 S.Ct 39, 302 U.S. 638, 82 l^Ed. 
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express statutory enactment, or by judicial con¬ 
struction, where the statute excepts persons labor¬ 
ing under disabilities from its operation, even if 
not mentioning infants specifically, infants are 
within the saving clause of the statute, if it is pure¬ 
ly a statute of limitation, affecting the remedy and 
not the right,* and the statute does not run against 
them during such disability,® even where such in¬ 
fant has a guardian or trustee who might maintain 
the action in the infant’s name, provided the title 
or right of action is in the infant.^® Where the ti¬ 
tle or right of action vests in a personal representa¬ 
tive, guardian, or trustee, who is under no legal dis¬ 
ability, it has been held that the statute of limita¬ 
tions begins to run notwithstanding the minority of 


the beneficiary,^^ and, as discussed supra § 19, 
where the former is barred by the statute the latter 
is likewise barred, although there are also author¬ 
ities holding that a minor may sue within the stat¬ 
utory period after attaining his majority, even 
where the representative or trustee is barred by 
the statute. Likewise, where a minor is seeking to 
toll the statute of limitations, his interest must be 
sudi as will enable him to maintain an action in his 
own name,i® and, where a suit is a purely deriva¬ 
tive one, infancy of plaintiff does not except him 
from the bar of the statute of limitations.^* 

In general the statute of limitations begins to run 
against an infant when he attains his majorify.^^ 


496—^Tocus V. D. & H. Ry. Corpo¬ 
ration, Com.Pl., 86 LiUZ.Liegr.Hegr 
169. 

Tenn.—Ck>zpiiz Jtueiz died In Com¬ 
merce Union Bank v. Gillespie, 156 
S.W.2a 42'6. 430. 178 Tenn. 179. 

87 C J. p 1018 note 32. 

Interveningr disability of Infancy see 
supra S 218. 

Statute of limitations as efCectlngr 
adverse possession against infants 
see Infants § 32. 

“Minority does not per se bestow 
immunity. There must be a legisla¬ 
tive saving.”—^Barbour v. Williams, 
17 So.2d 604, 606, 196 Miss. 409. 
Ezfcensloa of encaptloa beirond re- 
q,iilremexi.t8 of disability 
In statute of limitations, saving 
clause in favor of infants should not 
be extended beyond plam require¬ 
ments of their disability, so as to 
protect indeflmtely persons who are 
not in need of such protection — 
Schwarz v. Public Service Transp. 
Co, 149 A. 814, 8 N.J.Mlsc. 182. 
Actioiui for persoiiai Injiirles held 
not within, exemptions 
Del.—Nigro V. Flinn, 192 A. 685, fi 
W.W.Harr. 368. 

Fla.—Slaughter v, Tyler, 171 So. 320, 
126 Fla 515, overruling Franklin 
Insurance Co. v. Tharpe, 160 So. 
199, 118 Fla 832. 

N.J.—Grabert v. Central R. Co. of 
New Jersey, 108 A, 212, 9l N J.Liaw 
604. 

N.T.—Tablonsky v. New York, 219 
N.Y.S. 121, 128 Mlsc. 469. 
lUnor without tutor; daiu for tort 
Where the law makes no excep¬ 
tions in favor of minors against the 
running of prescription on their 
claims for torts until they are pro¬ 
vided with a tutor, the court has no 
authority to calculate the prescrip¬ 
tion period on such claims £rom the 
date when a tutor was qualified for 
the minors.—Allen v. Thibodeaux, 
LaApp., 200 So. 680. | 

Causes of action axislag in other 
states 

State statute tolling limitation I 


^during disability of person aggrieved 
I was held not to relate to causes of 
I action arising in other states, and 
hence did not extend period of limi- 
I tation fixed by law of another state 
as to injuries sustained by mlnor.*^ 
Hilliard V. Pennsylvania R. Co.. C.C. 
A Ohio, 73 F.2d 473, certiorari denied 
56 S Ct. 548. 294 U.S. 721, 79 Zi.Ed. 
12>53. 

Statutes held not applieable 
Ky—^Rison v. Shepherd, 186 S.W.2d 
648, 299 Ey. 693. 

N.Y.—Commissioners of State Ins. 
Fund V. Thames Trading Co., 64 N. 
T.S.2d 91. 

8. SC—Jones v. Boykin, 49 S.E. 
877, 70 S a 809. 

9. Fla.—Corpus Jhzis quoted in 
Slaughter v. *Tyler, 171 So. 320, 
321, 126 Fla. 515. 

Okl.—Ischomer v. Fryer, 281 P. 298, 
105 Okl. 30. 

37 C.J. p 1018 note 84, p 1019 note 
36. 

10. U.S.—^Robinson v. IT. S., I>.C.N. 
T, 12 FSupp. 160. 

Cal.—Aronson v. Bank of America 
N. T. & S. A., 109 P-2d 1001, 42 
Cal.App.2d 710. 

Ill.—^Desiron v. Peloza, 82 N.E.2d 
816, 308 I11A.PP. 582. 

Okl-—^IsdLomer v. Fryer, 231 P. 298, 
105 Okl. 30. 

Tex.—Neblett v. Valentino, 92 S.W. 
2d 432, 127 Tex. 279—Corpus Ju- 
ris cited in Texas Utilities Co. v. 
West, Civ.App., 69 B.W.2d 459, 461, 
error refused. 

Wash.—Hansen v. Ldndell, 129 P.2d 
<284, 14 Wash.2d 643. 

87 C.J. p 1020 note 37. 

Limitations of actions involving 
guardian or ward generally see 
Guardian and Ward { 174 b. 
aaeason for rule 

The minor should not be deprived 
of his rights by the laches or neg¬ 
lect of a recreant guardian; the 
guardian has authority, and the 
duty, to demand and sue in behalf of 
his ward, but it does not follow as a 
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matter of law that, if an unfaith¬ 
ful or heedless guardian does not 
prosecute his ward’s demand within 
the general limitation period pre¬ 
scribed in the statute, the minor is 
deprived of his statutory rights.— 
In re Sheehan’s Estata 9 N.E.2d 63, 
290 I11.APP. 6i51. 

Statutory cause of aotlou for death 
of father was property asset belong¬ 
ing to minor children, and was not 
barred because not brought within 
two years after appointment of 
guardian, where children were still 
minors at time of trial.—^Texas Util¬ 
ities Co. V. West, Tex.Civ.App., 69 
S.W.2d 459, error refused. 

11. Minn.—Martz v. McMahon, 129 
N.W. 1049, 116 Minn. 34. 

37 C.J. p 1020 note 3>8. 

ISi Ga.—Williams v. Seaboard Air 
Line Ry. Co., 125 S.E. 769, 83 Ga. 
App. 164. 

13. N.Y.—Lamb v. Du Pont, 42 N.T. 

S.2d 49, 181 Mlsc. 657. 

37 C.J. p 1018 note 33. 

14i Cal.—Dulin v. Industrial Acci¬ 
dent Commission, 149 P.2d 868, 65 
Cal.App.2d 89—^Eose v. Dunk-Harb- 
ison Co., 46 P.2d 242, 7 Cal.App. 
2d 502. 

Idaho.—Trimming v. Howard, 16 P. 

'2d 661, 52 Idaho 412. 

La—^Savoie v. Duplantis, App, lb7 
So. 127. 

Mo.—Graf v. Allen, 74 S.W 2d 61, 230 
Mo.App. 721. 

Ohio.—^Pickering v. Peskind, 183 N. 

E. 301, 43 Ohio App. 401. 

Term.—Jackson v. Dobbs, 290 S.W. 
402, 164 Tenn. 602. 

Tex.-^owart v. Russell, 144 S.W.2d 
249, 135 Tex. 562—^Hughes v. 

VT^ight, Civ.App., 127 SW.2d 215 
—Easterling v. Murphey, CivApp., 
11 S.W.2d 829, error refused 
Wis.—Halmu v. Halmu, 19 N.WH2d 
317, 247 Wis. 124. 

Aule limited to actions mentioned 
The provision of code of civil pro¬ 
cedure to efCect that time of disabil¬ 
ity of minor is not part of time Jim- 
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In some jurisdictions the rule is laid down that the 
statute of limitations begins to run against an in¬ 
fant, as it does against any person not under dis¬ 
ability, when the cause of action accrues, the only 
effect of his disability being to give him, if the full 


limitation has run before he reaches his majority, 
a period, designated by statute, within which he 
may sue after reaching his majority,16 even though 
he is not forbidden to sue during his minority.i8 
In other jurisdictions the statute making a saving 


ited for commencement of action has 
reference only to actions mentioned 
in limitation provisions of such code. 
—^Dulin V. Industrial Accident Com¬ 
mission, 149 P.2d 868 , 65 CalApp. 
2 d 89. 

roreolosute of mort^agre 

(1) Bill to set aside decree fore¬ 
closing mortgage held timely filled 
by complainant after attajning ma¬ 
jority.—Wiggins Estate Co. v. Jef¬ 
fery, 19 So.2d 769, *246 Ala 183. 

( 2 ) Where mortgage was execut¬ 
ed during minority of mortgagor, 
and mortgagor, with full knowledge 
of her rights, acquiesced therein for 
eleven years after attaining majori¬ 
ty, in action to foreclose mortgage 
defense of infancy was barred by 
the statute of limitations—^Jones v. 
Godwin, 198 SE. 36, 187 S.C. 610. 
Parent’s action for Injury to minor 

The statute of limitations does 
not run against an action by a par¬ 
ent for the Injury of a minor child 
caused by the wrongful act or neg¬ 
lect of another person until the child 
arrives at the age of majority — 
Scott V. MePhoeters, 92 P.2d 678, 33 
Cal.App.'2d 629, hearing denied 93 P. 
2d 1662, 33 Cal App 2d 629. 

16» U.S—Taylor v Aetna Life Ins 
Co., D.C.Tex, 49 F Supp. 990—' 
Robinson v. U. S., D.C.N.T., 12 F. 
Supp. 160. 

Ala.—Spurling v Fillingim, 12 So.i2d 
740, 244 Ala. 172. 

Ark,—^Andrews v. Johnson, 165 S.W. 
2d 681. 202 Ark. 111'6—Wasson v. 
Treece, 75 S.W2d 71, 189 Ark. 728. 
Oa.—Thomas v. Couch, 156 SE. 206, 
171 Oa 602—Stonecyphor v. Cole¬ 
man, 131 S.E. 716 , 161 Ga. 403. 

XU —^Desiron v. Peloza, 32 NE'2d 
316, 30*8 111.App. 682— Goxpus Juris 
quoted In In re Sheehan’s Estate, 
9 N.E.2d 63, 66, 290 IlLApp. 661. 
Tnd.—Norris v. Mingle, 29 N.B 2d 400, 
217 Ind. 616, 

Iowa.—In re Hoenig’s Estate, 298 N. 

W. 887, '230 Iowa 718 
Mont.—^Montgomery v Gilbert, 108 
P.2d 616, 111 Mont 250. 

N.T.—^Frehe v. Schlldwachter, 46 N. 
B.2d 427, 280 NY. 260—Williams 
V. Board of Education of City of 
New York, 4*5 N.Y.SSd 386, 182 
Misc. 619—^Lamb v. Du Pont, 42 
N.Y.S.2d 40, 181 Misc 667—Coul- 
ston V. Rosenfcld, 23 N.Y.S.2d 909, 
176 Misc 479—^Brond v Union Ry. 
Co. of New York City, 17 N.Y S.2d 
•604, 178 Misc. 224—Pitrelli v. Coh¬ 
en, 6 N.YS.2d 696, 169 Misc. 117, 
reversed on other grounds 12 N.T. 
S 2d 71, 257 App.Div. 846. 


Okl.—Crockett ▼. Root, 146 P 2d 666 , 
193 Okl. 3—^Pearson v. Hasty, 187 
F2d 545, 192 Okl. 425, 147 A.L R. 
232. 

S.C.—^Monteith v. Harby, 8 S.E'2d 
629, 193 SC 349—Fricks v Lewis, 
1 SE 884, 26 SC. 237. 

37 C J. p 1020 note 40. 

Actions for recovery of real prop¬ 
erty see infra § 236. 

Appointment of guardian 
Where there is statute to efiCect 
that suit on cause of action accruing 
to infant may be brought within 
specified time after removal of disa¬ 
bility, appointment of guardian is 
generally held not ’’removal of dis¬ 
ability” in sense that it starts run¬ 
ning of time limitation.—Wolf v. XT. 
S.. D.CNT., 10 FSupp. 899. 

ICaJozlty reached before limitation 
period expires 

(DA statute allowing an infant 
three years after attaining majority 
to commence a suit at law does not 
shorten the period prescribed by the 
statute of limitations.—Oourson v. 
Tollison, 147 So. 636, 226 Ala 630 
(2) Under a statute providing 
that an action for negligent personal 
injury must be brought within three 
years after the accrual of the cause 
of action, and that the time of disa¬ 
bility of Infancy is not a part of the 
time limited for commencing the bjg- 
lion, except that the time so lim¬ 
ited cannot be extended more than 
one year after the disability ceases, 
an infant, reaching full age before 
the three-year limitation has ex¬ 
pired, must commence his action for 
a personal injury either before the 
expiration of that period, or within 
one year after reaching full age, 
whichever would be the longer pe- 
riod,-McKee v. White, N.T.S, 
216, 218 AppDiv 800, afilrmed 166 
NB 9H8, 244 NY 610—Preusse v. 
Childwold Park Hotel Co., 119 N.T. 
S. 98, 134 App Div. 388. 

Privilege extended to personal rep¬ 
resentative 

(1) Under statute extending limi¬ 
tation period in favor of minors to 
one year after termination of disa^ 
bility, privilege extended to minors 
is not a ’’personal privilege" but ex¬ 
tends to personal representative If 
minor dies before attaining majori¬ 
ty.—^In re Hoenig’s Estate, 298 N.W. 
887, 230 Iowa 718. 

(2) Death of person entitled to 
sue see infra § 243. 

Statute held Inapplicable to disaf¬ 
firmance of contract by InfOnt aJfter 
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reaching majority.—^Horowitz v. 
Manufacturers' Trust Co., 268 N.TS 
729, 239 App.Div. 693. 

What constitutes “action;” setting 
aside partition sale 
"Action,” as used in statute ex¬ 
tending time for commencement of 
action by infant after attaining his 
majority, to one year after disability 
of infancy ceases, is not limited to 
proceeding commenced by service of 
summons; proceeding In partition 
suit by infant defendants, on attain¬ 
ing their majority, to set aside sale 
decreed therein was an ’’action’’ 
within such statute.—^Lyerly v. Tea- 
don, 190 S.E. 787, 183 S.C. 266 
16. Ill—Corpus Juris quoted in In 
re Sheehan’s Estate, 9 NB.2d 68 , 
65, 290 I11.APP. 651. 

N.T.—Frehe v. Schlldwachter, 46 N 
E.2d 427, ,289 N.Y. 260. 

37 C.J. p 10*20 note 41. 

Effect of action or Inaction during 
disability see InfTa S- 240. 

Beason for mle 

The general policy of the law is 
that causes of action ought to be 
tried in courts before the evidence is 
lost and while memory is fresh; it 
would be strangely lacking in com¬ 
mon sense to compel an Infant to 
wait helpless and without possibility 
of redress for his grievances dur¬ 
ing the period between the expira¬ 
tion of the limitation barring action 
by those of full age and sound mind 
and the time of reaching his ma¬ 
jority; such a meaning would not 
be adopted unless compelled by stat¬ 
utory language of unmistakable im¬ 
port.—^Decosta v. Te Craftsman Stu¬ 
dio. 180 N.E. 161, 278 Mass. 816. 
Declaring deed mortgage; redemp* 
tioa 

A minor whose right to bring an 
action to declare a deed to be a 
mortgage and to redeem therefrom 
accrued during his minority was en¬ 
titled to bring such action during 
minority.—Crockett v. Root, 146 P, 
2d 665. 193 Okl 3. 

S'uit during mlnjonity after llmltatioiL 
period 

Under statutes, an Infant, by his 
next friend, could maintain an ac¬ 
tion for injuries sustained more 
than two years prior to time action 
■was commenced, and was not re¬ 
quired to wait until he arrived at 
majority on ground that, having 
failed to commence his action with¬ 
in two years of date of injury, he 
was barred from maintaining it until 
he arrived at majority, after which 
he had two years in which to file the 
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in favor of infants esi)ressly provides an ultimate 
limitation, that is, a specified period following the 
accrual of the cause of action, within which the 
nght must be asserted, notwithstanding infancy.^^ 

The rule suspending the statute of limitations 
during minority is exclusively for the benefit of 
minors^® and does not prevent them from plead¬ 
ing such statute against persons resting under no 
disability.!® On the other hand, an infant cannot 
plead the disability of infancy, so as to toll the 
running of limitations, as to an action which he is 
not entitled to maintain.®® 

Statutes emancipating females at the age of eight¬ 
een have been held to affect the provision exempt¬ 
ing infants from the operation of the general stat¬ 
ute of limitations,®! but not in respect of a statute 
limiting a specified action.®® 

The administrator of an infant is entitled to the 
benefit of his intestate’s disability up to the time of 
his qualification; after that time the statute runs 
against him as it would against the administrator of 
one who was sui juris.®® 


Action by subrogated surety. The disability of a 
minor ward does not suspend the operation of the 
statute of limitations against an action by the guard¬ 
ian’s surety, claiming subrogation of the minor’s 
rights, against a bank which participated in the 
guardian’s misappropriation of the funds.®^ 

b. Where Bight of Action Qiven by Statute 

Where a statute giving a right of action limits the 
time for commencing such actions, minors are not ex¬ 
cepted from the limitation unless expressly mentioned 
as excepted. 

Where a statute gives a right of action and lim¬ 
its the time for commencing such actions, no excep¬ 
tion from such limitation may be claimed in favor 
of minors unless they are expressly mentioned by 
the statute as excepted.®® Thus a statute which 
contains a saving clause in favor of infants "in 
any of the personal actions before mentioned” ap¬ 
plies only to actions mentioned in such statutes;®® 
and, where requirement as to time is a condition 
to the existence of liability m a statute making no 
exception, infancy is no excuse for noncompliance 
with the requirement.®^ 


action—^Norns v. Mingle, 29 N.lS2d 
400, 217 Ind. 516. 

17. Ala.—Spurting ▼. FllUngim, 12 
So.2d 740, 244 Ala. 172—^McLeod v. 
Adams, 118 So. 636, 218 Ala. 424. 

37 C.J. p 1021 note 44. 

18. Okl,—^Anicker ▼. Harrtson, 266 
P. 39, 125 Okl. 21. 

37 C J. p 1021 note 4*2. 

Disability as personal privilege gen¬ 
erally see supra § 217. 

Assignee 

It seems tliat if an infant, on at¬ 
taining his majority, assigns his 
right of action to a third person, 
the latter may not claim the benefit 
of the saving statute in favor of his 
assignor.—^Duren v. Kee, 2 S.B. 4, 
26 S.C. 219. 

Parents’ action for loss of services 
and expenses 

(1) The protection afforded Infant 
by statute suspending running of 
limitations until one year after In¬ 
fant attained his majority does not 
inure to parents* cause of action for 
loss of services and medical expens¬ 
es.— Gonstantimdes V. Manhattan 
Transit Co., 84 N-.T.S.2d 600, 264 
App.Div. 147—^Frehe v. Schildwach- 
ter 33 N.T.S.2d 171, 268 App.Div. 
379, affirmed 45 N.H.2d 427, 289' N.T. 
2'50—PitreUl v. Cohen. 12 N.TS.2d 
71, 257 AppJDlv. 846. 

(i2) An infant's disability to sue 
does not inure to benefit of parent's 
cause of action for loss of infant's 
services, which is an Independent 
cause of action and must be com- 
mtficed within three years after its 


accrual.—Caulston v. Rosenfeld, 23 
N.T.S.2d 909, 176 Mlsc. 479. 

(3) An action for loss of services 
of an infant as result of personal in¬ 
juries must be commenced within 
three years from date of happening 
of the accident, and not three years 
from date of appointment of guard¬ 
ian ad litem for the infant.—^McDow¬ 
ell V. Chemical Bank & Trust Co.. 32 
N.T S 2d 248. 

19. La.—^Linton v. Harman, 6 La. 
Ann. 603. 

37 aj. p 1021 note 42. 

PresoElptloiL against Ixregnlaxity 
Fact that minors' tutor ad hoc 
delegated his powers to surviving 
widow in community to appear be¬ 
fore notary public and execute act 
of sale was held relative nullity, and 
was cured by statutory prescription 
of five years as to informalities con¬ 
nected with sale at public auction of 
property of which minors are part 
owners.—^Manana v. Eureka Home¬ 
stead SoCh 158 So. 642, 181 La. 125. 

80. Mich.—Cugell v. Sanl-Wash 
Laundry Co., 273 N.VT: 671, 280 
Mich. 286. 

Death BotlOB. 

Mich.—Cugell v. Sanl-Wash Laundry 
Co., supra.. 

N.T.—^Mossip V. F. H. Clement & Co, 
297 N.T.S. 724, 163 Misc. 771, af¬ 
firmed 10 N.T.S.2d 592, 266 App. 
Div. 469, affirmed 27 NE.2d 279. 

81, La—Proctor v. Hebert, 86 La 
Ann. 250. 

37 C.J. p 1018 note 30. 
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Age Of majority see Infants i 2. 
Who are infants see Infants $ 1- 

88. Aotlon. by woman for her sedne^ 
tioa 

Wash.—Gates v. 'Shaffer, ISO P. 896, 
72 Wash. 461. 

87 Cjr. p 1018 note 31 [a]. 

83. Ark.—Sorrels v. Trantham, 4 S. 
W. 281, 48 Ark. 886. 

37 C.J. p 1021 note 46. 

84. Ala-—American Bonding Co. v. 
Montgomery Fourth Nat 

88 So. 838, 205 Ala. 652. 

85. Colo.—Oorpuji Jtizls cited in 
Miller V. Industrial Commission, 
105 P.2d 404, 405, 106 Colo. 364. 

Ean.—-Oorpus Juris guoted la. But¬ 
tle T. Marble Produce Co, 34 P. 
2d 116, 120, 140 Kan. 13. 

Neb—Corpus Juris guoted iu Hay v. 
Sanitary Garbage Co, 278 N.W. 
139, 143, 134 Neb. ITS. 

N. J —Corpus Juris guoted In TTsclen- 
ski V. National Sugar Refining Go., 
18 A.2d 611, 613. 19 H.J.Misc. 240. 
37 C J. p 1021 note 48. 

Death action 

Cal.—Gates v. Wendling Nathan Co., 
81 P 2d 173, 27 Cal.App.2d 307. 

17 C J. p 1236 note 83. 

86. N.J.—Corpus Juris guoted In 
Uscienski v. National Sugar Re¬ 
fining Co., 18 A.2d 611, 613. 19 NJ.' 
Misc. 240. 

37 aJ. p 1021 note 49. 

87. N.J.—Corpus Juris guoted la 
Uscienakl v. National Sugar, Re¬ 
fining Co., 18 A.2d 611, 613, 19 N. 
XMisc. 240. 

37 aj. p 1022 note 60. 
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§ 236. -Actions for Recovery of Real 

Property 

Statutes of limitation have generally been held not 
to riyn during infancy against actions by minors to re¬ 
cover realty. Under a number of statutes an infant has 
a designated perlodi after attaining his majority, to 
bring suit. 

The general rule that the various statutes of lim¬ 
itation do not run during infancy has been applied 
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to an action by a minor for the recovery of realty,28 
but begin to run against them on the attainment of 
their majority.29 Under a number of statutes an 
infant is given a designated period, termed “years 
of grace, in a sense,”2® after attaining his majority, 
to bring suit, being barred thereafter,even though 
he may bring the action during his minority.82 

Presumption of title. Where possession of an ad- 
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28. Arlc—Grogan v. Weatlierby, 119 
S.W.Sa 66‘2, 196 Ark. 706. 

S.C.—Glymph v. Smith, 186 S E. 911, 
180 S.C. 38*2. 106 A UR. 631. 

Tex.—^Lone Star Gas Co. v. Mieyer, 
Clv.App. 296 S.W. 1110. 

37 CJ. p 1022 notes 61, 52. 

Bffeot of prescxlption agatnst adU 
mlnlstrator 

When legal title to land Is vested 
In Infants or cast on them by oper¬ 
ation of law, the statute of limits^ 
tions does not run against them dur¬ 
ing their infancy, and they are not 
barred by prescription because the 
administrator of the estate was so 
barred.—Stonecypher v. Coleman, 
160 S E 164, 169 Ga 394. 

Claim of deceased ootenant’s Sa- 
famt heirs to property which is mat¬ 
ter of record subjects property to 
such claim, which Is not barred 
while they are still infants.—Breit- 
man v. Jaehnal, 132 A. 291, 99 N.J. 
Eg. 2*43, afilrmed Breltman v. Jaoh- 
nel, 136 A. 916, 100 N.J.Eq. 6'59. 

Xn Bonlslana 

The prescription of thirty years 
acquirendl causa and against the 
right to accept or renounce a succes¬ 
sion IS suspended during minority of 
any person against whom it might 
be pleaded—Tillery v. Fuller, 182 
So. 683, 190 La 686. 

89. Ill.—Fyife v. Fyffe, 183 NE. 
641, m Ill. 620. 

Miss.—^Brown v. Long Bell Co., 103 
So. 3'53, 138 Miss 648 
Vt.—Spencer v. Lyman Falls Pow¬ 
er Co., 196 A 1276, 109 Vt. 294. 
Wash.—Calderhead v. Smith, 29i8 P. 

421, 162 Wash. 406. 

87 O J. p 102*2 note 52. 

Action, held barred 
Wanh—^Rohne v. Horton, 40 P.2d 
184, 180 Wash. 428. 

Assertion, of title to mortgaged 
property held nnt barred 
Wash.—^Bradley v. May hew, 263 P 
741, 146 Wash. 4<21, affirmed 268 
P. 169, 148 Wash. 704. 

ICa Bonlslaaa 

The prescription of thirty years 
against the right of an heir to elect 
whether to accept or renounce a suc¬ 
cession is only suspended during 
heir’s minority and commences to 
accrue when minor heir reaches the 
agre of majority; and this holding is 
not in conflict with the statute pro¬ 


viding that, If a person who is enti¬ 
tled to an inheritance dies before 
having expressly or tacitly accepted 
or rejected it, his heir shall have the 
right to accept it under him—^Til¬ 
lery V. Fuller, 182 So. 683, 190 La 
686 . 

SO, U.S—Dewey v. Sewanee Fuel & 
Iron Co, CC.Tenn, 191 P. 460. 
Tenn.—Jackson v. Crutchfield, 77 S. 
W. 776, 111 Tenn 394. 

81. Ala—^McLeod v. Adams, 118 So 
636, 218 Ala. 424 

Ark—^Nixon v. Norton-Wheeler 
Stave Co, 183 S.W.2d 800, 207 Ark. 
838—^Murphy v. Graves, 279 SW. 
359, 170 Ark. 180. 

Fla.—Gillespie v. Florida Mortgage 
& Investment Co., 117 So. 708, 96 
Fla. 36. 

Iowa—^Lane v Travelers Ins. Co. of 
Hartford, Conn., 399 N.W. 663, 230 
Iowa 973. 

Kan.—Wilson v. Beeler, 100 P.3d 
645, 1*61 Kan. 699—Koch v. Krue¬ 
ger, 86 P.2d 626, 149 Kan. 123. 

Ky.—^Phillips V. American Ass’n, 82 
S.W.2d 466, 259 Ky. 402. 

Mass—^Daley v. Daley, 14 N.E2d 
113, 800 Mass. 17. 

Okl—<lrockett v. Root, 146 P.dd 656, 
194 Okl. 8—^Dierks v. Isaac, 244 P. 
750, 114 Okl 158. 

Va.—New v. H. E. Harman Coal 
Corporation, 26 S.E.2d 39, 181 Va. 
627. 

37 C.J. p 1022 note 64. 

Action held not barred 
Ark—^Hart v. Wimberly, >296 B.W. 
39, 173 Ark. 1083. 

Aotion to recover realty held ad¬ 
versely 

Okl.—^Mitchell v. Graham, 148 P..2d 
815, 193 Okl. 347—^Pearson v. Has¬ 
ty, 137 P.2d 646, 192 QkL 426, 147 
ALR 232, overruling Thomas v. 
Morgan, 240 P. 735, 113 Okl. 212, 
43 ALR. 934, and Channel v 
Jones, 89 P 2d 769, 184 Okl 644 
Claim barred for failure to file 
statutory statement, describing real¬ 
ty involved and nature and basis 
of claim, within prescribed period.— 
Lane v. Travelers Ins. Co. of Haxi> 
ford, Conn., 299 N.W. 663, 230 Iowa 
973. 

Xn Louisiana 

(1) RevClv.Code art 3478, as 
amended by Acts 1920 No. 161, per¬ 
mits prescription of ten years ac- 
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quirendi causa to run against minors 
during their minority, and limits 
right of action of a minor to recover 
immovables to one year after arriv¬ 
ing at full age, where such prescrip¬ 
tion had accrued at time of his 
reaching his majority.—^Thomann v 
Dutel, 105 So. 62, 168 La 1026— 
Drewett v. Carnahan, App., 183 So 
103—Wheat v. Baer & Thayer Hard¬ 
wood Co., 131 So. 307, 15 La.App 
306. 

(2) Where plaintiff had been in 
actual and pesiceable possession of 
his property over ten years, under a 
title translative of property, he ob¬ 
tained title acquirendi causa, in view 
of such statute, against a minor pos¬ 
sessing an Interest in the property, 
arriving at age of twenty-two years 
after such statute was passed.— 
Thomann v. Dutel, supra. 

(3) Prior to amendment, under 
ten-year prescription statute pre¬ 
scription aquirendi causa did not ac¬ 
crue against one who was minor at 
time prescription began to. run until 
ten years after minor bec^.me of age 
—^Poinldexter v Louisiana & A Ry. 
Co., 124 So. 636, 14 La.App. 389, set 
aside on other grounds 128 So 297, 
170 La. 621. 

(4) A daughter’s suit to annul the 
sale of realty by her mother on 
ground that mother was a minor 
when she made sale was barred by 
prescription of five years and, if 
not by that prescription, by pre¬ 
scription of ten years, even though 
mother was still a minor when she 
died, where daughter was more than 
ten years beyond the age of twenty- 
one when she filed her suit and in¬ 
tervened in other suits involving 
realty—Tillery v. Fuller, 18*2 So 
688, 190 La 686. 

(5) The five years prescription for 
nullity or rescibslon of minor’s sale 
of his Interest in community prop¬ 
erty, inherited from his deceased 
father, to surviving mother, began 
to run when minor reached major¬ 
ity on becoming eighteen years old 
after his marriage or in any event 
when he became twenty-one years 
old over five years before institut¬ 
ing annulment proceedings —Whit¬ 
ney Nat. Bank of New Orleans v. 
Schwob, 13 S<o.'2d 782, 203 La. 176. 
33. Okl—Crocker v. Boot, 146 F.2d 

655, 194 Okl. 3. 
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verse holder of land was less than twenty years 
when the owner died leaving minor children, one of 
the latter still a minor is entitled to recover his in¬ 
terest in the property, the presumption of title not 
having completely run as to him during his dis- 

ability.33 

§ 237. — Actions against Former Guardi¬ 
an or Trustee 

A ward’s action against his former guardian or trus¬ 
tee must be brought within the designated statutory 
period after he reaches maturity. 

The general rule is that the right of action by a 
ward against his former guardian or trustee ac¬ 
crues on the ward’s arriving at age, and the action 
is barred if not brought within the designated stat¬ 
utory period reckoned from that date,84 but is not 
barred if brought within that time.35 

§ 238. -Effect of Marriage 

Under some authorities a feme infant who marries 
remains, during infancy, exempt from the operation of 
the statute of limitations; in other jurisdictions the 
statute runs, with some qualifications, against a female 
minor from the date of her marriage, or against a mar¬ 
ried female minor on her reaching a specified age, short 
of majority. 

Under some authorities, the marriage of a feme 
infant will not merge the disability of infancy in 
that of coverture, but the suspension of the statute 
of limitations continues until such infant attains 
her majority.*® In other jurisdictions, however, 


§ 24Q 

the statute is held to run against a female minor 
from the date of her marriage,®^ to the extent to 
which the disability of coverture as to a married 
woman’s separate property has been removed,*® or 
with exceptions as to particular types of actions;*® 
or the statute may run against a married female 
minor on the attainment of a specified age, short of 
majority.^® 

§ 239. -Effect of Absence or Nonresi¬ 

dence 

An Infant's absence or nonresidence during his mi¬ 
nority does not affect the rule as to suspension of the 
statute of limitations during such minority. 

The absence or nonresidence of an infant during 
the period of minority does not affect the rule as to 
the suspension of the statute of limitations during 
such minority.^l 

§ 240. — Effect of Action or Inaction dur¬ 
ing Disability 

Institution of an action for an Infant by his guardian 
or next friend will not set the statute of limitations 
running against hhn. 

The institution of an action on behalf of an in¬ 
fant by his guardian or next friend will not ter¬ 
minate the infant’s disability so as to set the stat¬ 
ute of limitations miming, or prevent such infant 
from prosecuting the action in his own name on at¬ 
taining his majority.^* Whatever may or may not 


33. Tenn.—^Ferguson v- Prince, 190 i 

S.W. 548, 136 Teim. 643. I 

34. La—Olevia v. Rusciana, App., 
13 So.2d 68, rehearing denied and 
reformed 13 So 2d 660. 

Neb—^Hughes v. Langdon, 199 N. 

W. 832, 111 Neb. 6018 
N C.—Copley v. Scarlett, 197 S.H. 
023, 214 N.C. 31. 

OW.—^Perdue v. Prather, 109 P.2d 
828, 188 Okl. 412. 

Wash.—^Bradley v. Mayhew, 263 P. 
741, 146 Wash. 421, affirmed 268 
P. 169, 148 Wash. 704. 

Wis.—^Rew V. Marshek, 3 N.W.2d 
378, 240 Wls. 273. 

37 C.J. p 1023 note 56. 

Accrual of right of action on guard¬ 
ian’s bond see supra § 148. 

Time of rendltloiL of Judgment not 
controlling 

Three-year limitation on ward's 
action for guardian’s conversion of 
trust funds commenced running 
when ward reached majority, not¬ 
withstanding Judgment for ward In 
accounting proceeding against 
guardian was not rendered until 
afterward —^Mood v. Mood, 18 P 2d 
21, 171 Wash. 210, adhered to 38 
P.2d 1118, 171 Wash. 210. 


Pallure to qualify as tutor; e manc L 
pation 

Where a person receives funds or 
property of a minor without having 
been appointed or qualified as tutor, 
minor's claim to recover funds or 
property thus received Is subject to 
prescription of ten years from date 
of majority or from date of emanci¬ 
pation, If minor has been emancipat¬ 
ed—Succession of Bonnette, 176 So. 
397, 188 La. 297—37 C J, p 10'23 note 
66 [b]. 

35. U.S.—Title Guaranty & Surety 
Co. V. State of Missouri ex rel. 
and to Use of Stormfeltz, C.C.A. 
Mo, 105 F.2d 496. 

Axis.—Hammons v. National Surety 
Co., 287 P. 292, 86 Ana. 469. 
Tenn.—^Minter v. dark, *2,2 S.W. 78, 
92 Tenn. 459. 

Tex—^Fidelity & Deposit Co. of 
Maryland v. Rlsien, Civ.App., 284 
SW. 977. 

87 C J. p l(y23 note 57. 

33. N.a—Cross V. Craven, 26 S.B. 

940, 120 N.C. 831. 

87 C.J. p 1023 note 69. 

37, Tex—^Bearden v. Texas Co, Civ 
App., 41 S.W.2d 447, affirmed. Com. 
App.. 60 S.W.2d 1081—Louisiana & 
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Texas Lumber Co. v. Lovell, Civ. 
App., 147 S.W. 866. 

37 C J. p 1023 note 60. 

38L Fla.—Commercial Bldg. Co. v. 
Parslow, 112 So. 878, 98 Fla. 143. 

39. Tex.—Gibson v. Oppenheimer, 
Civ.App., 164 S.W. 694. 

Claims for real estate 
Tex.—Gibson v. Oppenheimer, su¬ 
pra. 

37 C J. p 1023 note 60 [bj. 

40. Cal.—Haro v. Southern Pac. R. 
Co., 62 P3d 441, 17 Cal.App 2d 
694. 

La.—Arrington v. Gray, 108 So. 790, 
161 La. 413—^Murray v. Hardee, 
App., 189 So. 376. 

Presoxlptlou held not to begin to 
run until minor was emancipated by 
her marriage.—Succession of Bon¬ 
nette, 176 So. 897, 188 La, 297. 

41. Ohio.—^Powell V. Koehler, 89 N. 
E. 195, 52 Ohio St. 108, 49 Am.S R. 
705, 26 L.R.A. 480. 

37 C J. P 1024 note 62. 

Absence or nonresidence generally 
see supra 56 208-216. 

48. Ky.—Cozpna JUds cited in 
jTrst State Bank of Plnevllle v. 



§ 20. 


LIMITATIONS OF ACTIONS 


have been done by his guardian^ plaintiff on coming 
of age is entitled to sue in bis own name.^^ 

§ 241. Imprisonment 

Imprisonment tolls the running of limitations only 
where the statute so provides. 

Imprisonment, if not an exception in the statute, 
cannot affect the running of limitations but un¬ 
der some statutes this exception has been made so 
as to toll the running of limitations,45 or the action 
may be brought within a specified period after the 
disability of imprisonment ceases-46 

§ 242. Insanity 

Authorities differ as to whether, In the absence of 
a specific saving provision, insanity suspends the run¬ 
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ning of limitations. An exception made by statute will 
be confined to the condition of mind contemplated there¬ 
in. 

While it has been held, without reference to a 
saving provision, that insane persons are not af¬ 
fected by statutes of limitation which, but for their 
insanity, would bar their rights47 and that mental 
incapacity prevents the running of any statute of 
limitations,48 under other authorities limitations run 
against every one without regard to the personal 
disability of insanity, unless there is a saving of 
such cases in the statute.49 This disability is now 
generally the subject of exception in the various 
limitation statutes, either suspending the beginning 
of the operation of limitations until the disability 
is removed or granting an additional period after 
that time,50 although the exception is sometimes 


Catron. 105 S.W.2d 162. 166. 268 
Ky. 618. 

NT.—Gundershcln v. Bradley-Maho- 
ny Coal Corp, 68 N.B.2d 699, 295 
N-T. 639—Williams v. Board of 
Education of City of New York. 46 
N.Y.S.2d 386, 182 Misc. 619—Caul- 
ston V. Bosenfeld. 23 N T S.i2d 909, 
17'B Miso. 479, disapproving Brand 
V. Union By, Co. of New York 
City, 17 NY.S2d 604. 173 Mlsc. 
224. 

37 aj. p 1024 note 63. 

eOlUlt 

A plea of the statute of limita¬ 
tions does not lie to an additional 
count filed in an action Instituted on 
behalf of a minor by his next frlond, 
where such additional counts were 
filed before the expiration of the pe¬ 
riod allowed by statute for the 
bringing by such minor of an inde¬ 
pendent action.—^Liibby v. ICearney. 
124 111.APP. 339. 

43. Ala.—Hood V. Johnston, 99 So. 
76, 210 Ala. 617. 

37 C.J. p 1024 note 6*5. 

44. N.M.—^Musgrave v. McManus, 
173 P. 196, 24 N.M. 227, L R.A. 
191i8F 348. 

37 O.J. p 1024 note 66. 

45. Cal,—^Meraviglia v. Bovee, 298 
P. 3040, 118 Cal.App, 752. 

87 C.J. P 1024 note 67. 

Actions to reoovex real property 
Pla.—GlllcBpie V, Florida Mortgage 
& Investment Co., 117 So. 70®, 96 
Fla. 35. 

person out on bail 

(1) A person charged with an of¬ 
fense, but out on bail, is not “im¬ 
prisoned,” within statute tolling lim¬ 
itations 

D.C.—^Bose V. Washington Times 
Co., 28 F2d 993, 67 APP.UC. 3‘86, 
certiorari denied 48 SCt. 659, 277 
U S 697, 72 Li.Ed. 1006. 

Mo—Hyde V Nelson, 2.29 N.W. 200, 
287 Mo. 180. 


Or—Bock V. Collier, 151 P.2d 782, 

175 Or. 146. 

C2) This holding is reauired by 
the rule that exceptions to the op¬ 
eration of a statute of limitations 
made in favor of persons under dis¬ 
ability should be strictly construed 
and never extended beyond their 
plain import —Bock v. Collier, supra. 
Person on parole h.eld not within en- 
ceptlon. 

U S —Mitchell T. Greenough, C.C.A. 
Wash, 100 F.2d 184, rehearing de¬ 
nied 100 F.2d 1006, certiorari de¬ 
nied '59 S.Ct 788, 306 V S. 659, 83 
Xi.Ed. 1056. 

Xhoprisonment after acomal of sight 
of action 

(1) Plaintiffs conviction and Im¬ 
prisonment, subseguent to the accru¬ 
al of his Tight of action, did not 
suspend running of statute 

Ala—^Vann v. Rogers, 142 So 539, 
225 Ala 186. 

Or—Bock V Collier, 151 P,2d 732, 

176 Or 145. 

(2) Disability arising after accru¬ 
al of Tight of aoUon generally see 
supra § 218. 

Civil death of plaintiff by sentence 
to life imprisonment, after accrual 
of right of action, did not suspend 
limitations; civil death statute was 
1 not statutory prohibition within 
statute providing that, when com¬ 
mencement of action is stayed by 
statutory prohibition, time of prohi¬ 
bition Is not computed as part of 
limitations.—Vann v. Rogers, 142 So. 
539, 225 Ala. 186. 

Sheading case 

Mo.—Hyde v. Nelson, 229 N.W. SOO, 
287 Mo 130. 

46. Fla—Gillespie v. Florida Mort¬ 
gage & Investment Co., 117 So. 
708, 96 F18L. 86. 

Actions 'to recover real property 
Fla—Gillespie v. Florida Mortgage 
& Investment Co., suprA 
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47. HI.—Van Buskirk v Von Bus- 
kirk. 86 N E 383, 148 Ill 9—Dodge 
V. Cole, 97 Ill. 33®, 37 Am.R 111— 
In re Goldberg’s Estate, 6 N.E2d 
863, 288 llLApp. 203, certiorari de¬ 
nied Goldberg v Goldberg, 58 S 
Ct. 12, 30>2 U.S. 693, 82 L Ed 535. 

cniaUenge of transfer of homestead 
by spouse 

Statute prescribing period of limi¬ 
tations within which transfer of 
homestead by one spouse may be 
challenged does not apply to con¬ 
veyance of homestead while other 
spouse is inmate of state hospital 
for insane—Grotberg v. First Nat 
Bank, 210 N.W, 21, 64 N.D 648. 

48. U.S—Williams V. Williams, C 
C A Ill., 61 r.2id 267, certiorari de¬ 
nied '63 S.Ct 404, *288 US. 612, 
77 L..Ed. 986. 

49. Tex—^Alvanido v. Southern Pac 
Co., Civ.App., 193 S.W. 1108. 

37 C.J. p 1024 note 68. 

Inoonipetenoy of hairs 

(1) Running of statute of limita¬ 
tions against debt for balance due 
on purchase price of land was not 
arrested by vendor’s death,' and 
hence was not Inapplicable because 
of mental incompelency of his heirs, 
whose guardian sued purchaser to 
try title to land—^Bvans v. Jeffries, 
Ark, 198 S,W.2id 62. 

(2) Death of person entitled to 
sue see infra § 243. 

Agreement for exteuion of trust 
deed indebtedness 
Insanity of mortgagor did not af¬ 
fect running of limitations on agree¬ 
ment, which was binding on mortga¬ 
gee, for extension of valid trust deed 
indebtedness.—Ulmer v. John Han¬ 
cock Mut. Life Ins. Co. Tex.Civ.App. 
161 S.W.2d 862, error refused. 

50. U.B. — Shambegian t. U. S., 

B I.. 14 F.Supp. 93. 

Ala.—^Alabama Power Co. v. Shaw, 
111 So. 17, 216 Ala. 436. 
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found in general or generic terms, as by the ex¬ 
tension of the period in favor of persons "under le¬ 
gal disability.”®^ 

The party who invokes the protection of such 
saving clause, or those claiming under him, must 
show the condition of mind contemplated by the 
statute, which will not be extended to embrace oth¬ 
er conditions.®^ The term "insane,” as used in this 
connection, has been given a generic, rather than 


§ 242 

a technical, meaning,®® and has been held to mean 
such a condition of mental derangement as actually 
to bar the sufferer from comprehending rights 
which he is otherwise bound to know;®^ and the ex¬ 
ception has been held to embrace temporary un¬ 
soundness of mind as well as chronic or fixed in¬ 
sanity.®® 

As soon as the disability is removed the statute 
operates or the extension of time begins to run,®® 


Fla.—Gillespie v. Florida Mortsaire i 
& Investment Oo., 117 So. 708, 96 
Fla. 85. 

Ga.—^Moms v. Mobley, 155 S IS 8, 
171 Ga. 224. 

Hawaii—Christian v. Waialua Agri¬ 
cultural Co., 31 Hawaii 817. 

Ky.—^First State Bank v. Catron, 106 
S.W2d 162, 268 Ky. 513—Stair v. 
Gilbert, 272 S.W. 732, 209 Ky. 248. 
Neb—Scott V. Scott, 248 N.W. 923. 
125 Neb. 82. 

N.T.—^Dyckman v. Dyckman, 243 N. 

Y.S. 663, 230 App.Dlv. 288. 

Tex.—^McDaniel v. WiHis, Clv.App., 
157 S.W.2d 672, error refused— 
Heed v. Benjamin State Bank, 
Civ App., 114 S.W.2d 365, error dis¬ 
missed—^Brown v. Stoker, Civ. 
App., 102 S-W.Sd 248, error dis¬ 
missed. 

87 C J. p 1025 note 70. 

Death as removing disability see In¬ 
fra $ 245. 

Tolling of statute as to adverse pos¬ 
session see Insane Persons 6 105. 
Bestzlotlon to xeanlxemeats of disa¬ 
bility 

In statute of limitations, saving 
clause In favor of Insane persons 
should net be extended beyond plain 
requirements of their disability, so 
as to protect indefinitely persons 
who are not in need of such protec¬ 
tion.—Schwarz v. Public Service 
Transp. Co., 149 A. 814, 8 N.J.Misc. 
182 

Xnsanlty at time of adverse taking 
Fifteen-year statute of limitations 
did not run against one who was In¬ 
sane at time possession was taken 
adverse to him.—Turner v. Begley, 
39 SW.2d 504, 239 Ky. 281. 

Xasane person under gnardl a n Sh l p ; 
suit by next friend 

(1) The fact that an insane per¬ 
son has a guardian does not prevent 
the suspension of the statute of lim¬ 
itations during the continuance of 
the mental disability.—Sontag v. 
Stix, App., 191 S.W.2d 988, reversed 
on other grounds. Mo, 199 S.W.2d 
371—37 C J. p 1025 note 70 [b]. 

(2) This is also true as to the 
fact that a next friend might have 
cued for the incompetent.—Newby’s 
Adm’r v Warren’s Adm'r, 126 SW. 
2d 436, 277 Ky. 338 

Used period despite disability 

(1) A statutory provision that the 


period within which an action for 
the recovery of real estate may be 
brought shall, in any case, not be 
extended, by reason of any disabil¬ 
ity, beyond a specified number of 
years from the time when the right 
of action first accrued applies to 
the disability of insanity.—Turner 
V. Begley, 89 S.W.2d 504, 239 Ky. 
281. 

(2) The right to recover pension 
payments due to widow was barred 
by limitations after lapse of more 
than twenty-five years, although 
widow was confined in state insti¬ 
tution for insane, under statute 
whereby not more than five years 
could be added to period of limita¬ 
tions in case of insanity.—Gllshlon 
V. Waish, 53 N.T.S.2d 564, 188 Misc. 
172. 

(3) Under such statute, cause of 
action for injuries to alleged incom¬ 
petent allegedly caused by negli¬ 
gence arose on date of accident and 
was barred by limitation eight years 
thereafter, even though committee 
of the incompetent, who was not 
under legal disability to sue between 
date of accident and date of appoint¬ 
ment of committee, was not appoint¬ 
ed until after the eight years 
elapsed.—Chilford v. Central City 
Cold Storage Co., 3 N.Y.S.2d 386, 
166 Misc. 780. 

gettixig aside or canoelfaig deed 

(1) In action to set aside deed on 
ground of Incompetence of grantor, 
where action was filed less than four 
years after deed was obtained, and 
it appeared that grantor never re¬ 
covered his mental powers sufllcient- 
ly to have comprehended the situa¬ 
tion and guardian ad litem first 
learned of some of the facts about 
two weeks before action was filed, 
and not all of the facts until the 
trial, action was not barred by lim¬ 
itation—^Boyd V. Lancaster, 132 P. 
2d 214. 56 CaLApp.2d 103. 

(2) Statute does not run against 
suit to cancel deed for mental inca¬ 
pacity and fraud until grantor has 
been sufllciently mentally restored 
to have duty of discovering import 
of deed and falsity of represents^ 
tions; grantor, not in position of or¬ 
dinarily prudent person from execu¬ 
tion of deed procured by fraud until 
filing of suit, is entitled to cancella¬ 
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tion, regardless of time elapsed since 
execution.—Swink v. City of Dallas, 
Tex.Com.App., 36 S.W.2d 222. 

51. Kan.—^Fletcher v. Holcomb, 45 
P.2d 1053. 142 Kan. 177. 

37 C.J. p 1025 note 71. 

53. Ill.—Calumet Hlectrlc St. B. Oo. 

V. Mable, 66 Ill App. 235. 

Statutory deflnitioiL oontroUisg 
Statute providing that if one en¬ 
titled to sue is, at time action ac¬ 
crues, of unsound mind he may bring 
smt within same period of limita¬ 
tion after disability is removed 
should be construed with statute 
defining term ”of unsound mind” to 
include all mental derangements.— 
Bowman v. Lemon, 154 N.K. 317, 115 
Ohio St 826. 

A sane person wrongfully eoxn- 
mitted and confined as insane is not 
within the exception.—Woodruff v 
Shores. 190 S.’W.2d 994, 354 Mo. 742 

53. Hawaii—Christian v Waialua 
Agricultural Co., 3l Hawaii 817. 

5A Mich.—Yalisano v. Chicago & 
N. W. By. Co.. 225 N.W. 607. 247 
Mich. 301. 

XmbeoiUty; Inability to nnflarstand 
bTUdnasB affairs 

(1) The exception embraces im¬ 
becility ariBing from mere old age 
where there is not sufficient mental 
capacity to understand or grasp the 
common affairs of business life.— 
Porter v. Porter, 3 Humphr., Tenn., 
586. 

(2) A person may be of unsound 
mind within statute extending period 
of limitations, when, because of any 
infirmity or weight of years, he has 

I become so imbecile as to render him 
incompetent to manage his estate, or 
to understand the subject of a con¬ 
tract, its nature, and probable conse¬ 
quences.—Stair V. Gilbert, 272 S.W. 
782, 209 Ky. 243. 

55. Ala.—^Alabama Power Co. v. 
Sbaw, 111 So. 17, 216 Ala. 436, 

56. Ky.—^Turner v. Begley, 89 S.W. 
2d 504. 289 Ky. 281. 

Tenn.—’-Xoslln v. Vaughn, 181 S.W. 

2d 340, 181 Tenn 349. 

87 C.J. p 1025 note 74. 

Adjudication of sanity of person 
previously adjudged insane starts 
statute of limitations running — 
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and subsequent renewed insanity will not interrupt 

its running.67 

Computation of time. Where a personal injury 
caused by the negligence of defendant and result¬ 
ing insanity occur on the same day, the two events 
are legally simultaneous, as the law will not take 
notice of fractions of a day, and the disability of 
insanity will be deemed to have existed at the time 
the cause of action accrued within the meaning of 
the statute of limitations.®® 

Proof of insanity. While it is essential, in order 
to postpone the running of the statute, that the 
proof of insanity be clear,®® it is not necessary that 
there should have been an adjudication of the 
fact.®® When a person has once been found or 
shown to be of unsound mind, the law presumes 
that this condition continues.®^ 
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Action by guardian during disability. Statutes 
of limitation permitting an insane person to bnng 
an action after the termination of his disability are 
construed to permit an insane person to bring an 
action by his guardian at any time during the con¬ 
tinuance of his disability.®® 

Insane defendant. Although the statute deducts 
from the time prescribed for the commencement of 
actions the period during which plaintiff or claim¬ 
ant is under the disability of insanity, this provi¬ 
sion makes no allowance for like disabilities of the 
adverse party, the debtor, and, as liabilities may be 
enforced against insane persons by action, the in¬ 
sanity of a defendant will not take a claim against 
him out of the operation of the statute of limita¬ 
tions, whether or not such insanity has been judi¬ 
cially determined.®® 


Q, DEATH 


§ 243. Death of Person Entitled to Sue 

As to a cause of action arising In the lifetime of the 
person entitled to sue, but not barred by limitation dur¬ 
ing his life, his death does not interrupt the running of 
limitations, In the absence of statute providing other¬ 
wise. Where a right of action accrues after the death 
of the person entitled to sue, under most authorities lim¬ 
itations will not begin to run until administration Is tak¬ 
en out on his estate or his executor has qualified. 

Where a cause of action accruing to a testator 
or intestate is barred by the general statute of limi¬ 


tations in his lifetime, his personal representative 
cannot recover thereon, although decedent died on 
the last day of the statutory period and the repre¬ 
sentative sued shortly after his death.®^ With re¬ 
spect to causes of action arising in the lifetime of 
the person entitled to sue, but not barred by the 
general statute of limitations during his lifetime, it 
IS well settled that his death does not interrupt the 
running of the statute of limitations®® in the ab- 


Cathcart v. Stewart, 142 S.I3. 498, 
144 S.C. 262. 

Aotlou. held tLQit barred 
Tex,—^Massengale v. Barnes, Civ. 
App., 106 S.W.2d 868, error re¬ 
fused. 

AppointmeiLt of ernardiaa or com- 
ulttee 

(1) The appointment of a sruard- 
lan or committee does not start the 
statute of limitations running 
against a lunatic by removing his 
disability.—Shambeglan v. U. S., D. 

C. R I., 14 F.Supp. 93—Wolf v. XT. S.. 

D. C.N.T., 10 F.Supp. 899—87 C.J. P 
1026 note 74 [c] 

(2) Ordinarily failure of Insane 
person's guardian to sue in apt time 
on chose in action belonging to 
ward's estate is ward's failure, and 
exposure to guardian's suit within 
scope of his authority and duty for 
suHlolent time bars action by ward 
after removal of his disability — 
Johnson v. Pilot Life Ins. Go, 7 S. 
FI2d 476, 217 NC. 139, 128 A.I.R. 
1876. 

57. Ky.—^Duncan v. Vick, 13 Ky. 
Op. 1076. 

37 C J. p 1026 note 76. 

58. Minn.—Nebola v. Minnesota 


Iron Co., 112 N.W. 880, 102 Minn. 
89, 12 AnnCas. 56. 

87 C.J. p 1026 note 77. 

Setting of limitations statute in mo¬ 
tion 

Under a statute providing for the 
suspension of the beginning of lim¬ 
itations until unsoundness of mind 
shall have been removed, it has been 
held that, If unsoundness of mind of 
plaintiff in action for damages for 
assault and battery began before ex¬ 
piration of day of injury, the statu¬ 
tory provision barring a cause of ac¬ 
tion after one year was not set in 
motion until disability was removed, 
while if unsoundness began after ex¬ 
piration of day of injury statute of 
limitations was then set in motion 
immediately.—^Pannell v. Glidewell, 
111 So. 571, 146 Miss. 565. 

69. K.C—Warlick v. Plonk, 9 S.BI. 

190, 103 N.C. 81. 

87 O J. p 1026 note 78. 

60. U.S.—Thlocco V. Magnolia Pe¬ 
troleum Co, CC.ATex., 141 F2d 
934, certiorari denied 65 S Ct. 276, 
823 US. 785, 89 L.Fd. 627. 

37 C.J. p 10.26 note 79. 

61. Ky.—^Duncan v. Vick, 13 Ky.Op. 
1075. 


Tex—^Benjamin State Bank v ReeJ 
Civ.App., 189 e.W.2d 172 
ea. U S.—Johnson v. U. S, C.C 
Minn, '87 F.2d 940, 109 A.L R. 949. 

63. Ga —Corpus guxls dted In 

Stanfield v. Htirsey, 136 S.Fi. 626, 
827, 36 Ga.App. 394. 

37 C.J. p 1026 note 31. 

CKiardiaa’s aotton against ward 
The statute of limitations on 
guardian’s cause of action against 
Insane ward for trespass on realty is 
tolled by guardian's inability to 
bring an action against her ward.— 
In re Pfosl's Kstale, Ohio App, 65 
NK.>2d 269. 

64. Utah.—Hatch v. Hatch, 148 F 
1096, 46 Utah 116. 

24 O J. p 772 note 12. 

Barred Claim 

Statute giving representatives of 
creditor one year to sue on credi¬ 
tor's claims does not apply if credi¬ 
tor died after bar of statute was 
complete —^Humphrey v. Stephens, 
131 S.H. 3'83, 191 N C 101. 

65. Ark.—^Bvans v. Jefll*ies, 198 S. 
W.2d 62—Arnold v. Arnold, 97 S. 
W 2d 634, 193 Ark. 109. 

Iowa.—^In re Hoenig's Fstate, 298 N. 
W. 887, 280 Iowa 718. 
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sence of some statutory provision to the contrary;** action does not afE^ect the rule.** 

and it has been held that the fact that the admin- Although there is grttno authority to the con- 

istrator is ignorant of the existence of the cause of trary,** the general rule is that, where a right of 


Ean.—Cozpns JnxlB oited Sn Glaco- 
mini V. Oiacominl. .280 P. 916, 919, 
128 Kan. 699. 

Ky.—IDaly v. Spencer’s Committee. 
83 S.W.2d 502. 260 Ky. 19—Hodg¬ 
es' Adm'r v. Asher, 6 S.W.2d 461, 
224 Ky. 431—^Hardm v. Swinney, 
284 S W. 75, 214 Ky. 793. 

Miss.—^Moore v Rotenberry. 196 Bo. 
758, 188 Miss. 882. 

N.M.— OoxpiLB JtizlB oited In In re 
Matson’s Estate, 173 P.2d 484. 487, 
50 N.M. 155. 

N.T.—^Ih re Maguire’s Estate. 291 27. 
Y.S. 753, 161 Misc. 219, affirmed 
296 N.Y.S. 628, 251 AppDiv. 337. 
affirmed 13 N.E.2d 458, 277 N.Y. 
6.27. 

Tenn.—Green v Greer, App., 198 S. 
W.2d 822—Allen v. Folwell, 1 
Tenn App 515 

wyo. —CoEpiis JtudB elted In Ro'wray 
V. McCarthy, 42 P.2d 54, 56, 48 
Wyo, 108. 

37 aJ. p 1036 note 34—24 C.J. p 772 
note 13. 

Actions by personal representatives 
under special limitation statutes 
see Executors and Administra¬ 
tors S 730. 

Set-off of debt to decedent 

(1) A remainderman’s debt to de¬ 
cedent* evidenced by Instrument un¬ 
der seal, constituted valid set-off 
against remainder interest in eaulty 
and In law, where neither six-year 
nor twenty-year limitation period 
had elapsed at decedent’s death, 
since parties* rights became fixed as 
of date of death, and running of 
statute was terminated.—^In re 
Hahn’s Estate, 296 N.Y.S. 383, 168 
Misc. 70. 

(2) Retention of barred debts due 
from legatee or distributee see Ex¬ 
ecutors and Administrators § 494 b. 

66. Iowa-—^In re Koenig’s Estate, 
298 N.W. 887. 230 Iowa 718. 

37 aj. p 1035 note 86—24 C.J. P 772 
note 18. 

Statute not available to heirs in own 
right 

The statutory provision for tolling 
limitation against unrepresented es¬ 
tate can be invoked only by a legal 
representative, and does not apply 
in favor of heirs at law suing in 
their own right.—Lazenby v. Ware, 
173 SE. 86, 178 Ga. 463—Citizens & 
Southern Nat. Bank v. Mize, 192 S. 
E. 527, 56 GaApp. 327. 

In Alabama 

Under Code 1923 § 8968, reproduc¬ 
ing Code 1907 S 4854 and providmg 
that the time between death and 
the grant of administration, not ex¬ 
ceeding six months, Is excepted from 
the time limited for the commence¬ 


ment of an action by the adminis¬ 
trator, the statute, even though it 
has begun to run against decedent, 
is suspended for a period of not less 
than fifteen days and until letters 
are granted, within the limit of six 
months.—Sharp v. Shannon, 118 So. 
173, 218 Ala. 170. 
under Kentucky statute 

<1> Action for pain and suffer^ 
ing prior to death is barred in one 
year after auallflcation of personal 
representative, if he qualifies with¬ 
in one year from time of injury.— 
Lutes’ Adm’r v. Gray-Von Allmen 
Sanitary Milk Co., 72 S.W.2d 720. 
254 Ky. 750. 

<2) Action on demand note held 
barred where administrator of de¬ 
ceased payee did not sue within one 
year after qualification.—Hodges’ 
Adm’r v. Asher. 6 S.W.2d 461, 224 
Ky. 431. 

under HfllSBouxi statute 

Under statute providing that if 
any person entitled to sue dies be¬ 
fore the expiration of the time lim¬ 
ited for the commencement of the 
suit and the cause of action sur¬ 
vives to his representatives, his ex¬ 
ecutor or administrator may, after 
the expiration of such time, and 
within a year therefrom, commence 
such action, but not after that pe¬ 
riod. an action for money ctllegedly 
owed by husband to wife at time of 
wife’s death was barred by limita¬ 
tions, where action was not brought 
by wife’s legal representative within 
one year after her death.—Clubine v. 
Frazer, 139 S.W.2d 529, 346 Mo. 1. 

under Texas statute 

(1) Limitations will not run on 
notes payable to decedents until 
twelve months after decedent’s 
death, in absence of proof that de¬ 
cedent’s administrator or executor 
sooner qualified; statute providing 
for cessation of running of limita¬ 
tions against cause of action for 
twelve months after death, or until 
a legal representative has qualified, 
applies only to a person in whose 
favor there may be a cause of ac¬ 
tion, and where notes were payable 
to wife, but evidence did not dis¬ 
close that they were her separate 
property, presumption arose that 
notes were community property on 
which husband could have brought 
suit without consent or joinder of 
wife, and hence limitations did not 
cease to run on. notes for twelve 
months, after wife’s death under 
such statuta—Cooper v. Irvin, Tex. 
dV-App, 110 S.W.2d 1226. 

(2) ‘Where a judgment creditor 
died intestate after judgment was 
rendered and became finals the fact 

271 


that the sole surviving heir did not 
secure the administration of the es¬ 
tate, no admimstration of any char¬ 
acter being necessary, did not affect 
the suspension of the statute of lim¬ 
itations by the foregoing statute. 
—Van Wormer v. Galller, Tex Civ. 
App., 19 S.W.2d 354—37 OJ. p 1086 
note 37 [dj (2). 

(3) A cause of action accruing 
July 12, 1932, for cancellation and 
rescission of mineral deed was bar¬ 
red by four-year limitation statute, 
notwithstanding limitation ceased to 
run, under statute, for three months 
between deaths of grantors In deed 
and appointment of administrator 
of their estates, where action was 
not instituted by grantors’ succes¬ 
sors until Nov. 24, 1937.—U. S. Roy¬ 
alty Ass’n V. Stiles, Tex.Civ.App., 
131 S.W.2d 1060, error dismissed, 
judgment correct. 

67. S.C.—^Boyd V. Monro. lO S.E 

963, 33 S.a 249. 

68. N.J.—Valente v. Bogglano, 164 

A. 817, 107 N.J.Law 466, 74 A.L.R. 

834, disapproving Stevenson v. 

Markley, 66 A. 185, 72 NJ'.Eq. 686. 

affirmed 70 A. 1102, 78 N.J.Eq. 781. 

87 C J. p 1034 note 31. 

**The clause ’after the cause of 
action shall have accrued’ does not, 
in our judgment, imply, in addition, 
the existence of a person legally 
competent to enforce it by suit. 
... It [the statutel must run in 
all cases not expressly excepted 
from its operation” 

CbL —Tynaai v. Walker, 35 Cal. 684. 

643, 644. 95 AmD 152 
S.D.—Kirby v. Madden. 284 N.W. 64. 

56, 66 S.D. 397. 

Demand or affirmative aotion uiu 
neoessaxy 

The period of limitations on an ac¬ 
tion for alleged embezzlement claim¬ 
ed to have been committed by de¬ 
fendant after death of deceased ran 
from time of alleged embezzlement 
rather than from time of appoint¬ 
ment of administrator, since demand 
or affirmative action was unneces¬ 
sary to give rise to alleged cause 
of action.—Kirby v. Madden, supra. 

Distributees have right to sue for 
recovery of property belonging to 
their ancestor if there are no debts, 
and if a suit by them is barred by 
limitation a recovery by administra¬ 
tor will also be barred, even though 
administrator was appointed within 
period prescribed by the statute of 
limitations.—O’Connell v. U. S., B.G. 
Ill'., 87 F Supp. 882. 

Beoovexy of vetexau’s panslou moiu 
ays 

An action by deceased veteran's 
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action accrues after the death of the person enti¬ 
tled to sue, limitations will not begin to run until 
administration is taken out on his estate or until 
probate of the will and the qualification of an exec¬ 
utor,6® for the reason that until then there is no one 
in existence who is authorized to sue;*^® and the 
period of limitation is often regulated by statute,^^ 
as by the provision that the absence of anyone au¬ 
thorized to bring an action at the time when the 
cause of action accrues shall not extend the time 


for suing beyond a specified period, or that limi¬ 
tations shall start to run at a specified time after 
decedent’s death if no representative is appointed 
within such time.*^® 

These rules are applicable in actions by the per¬ 
sonal representative of decedent,^4 despite a provi¬ 
sion in his will forbidding action by his executor 
and they apply in actions by the heirs, devisees, leg¬ 
atees, or next of kin.*^® 


administrator to recover United 
States pension moneys accumulated 
and paid to defendants for benefit of 
veteran while he was a member of 
soldiers home was an action to re¬ 
cover "personalty” which, under Illi¬ 
nois law, descended to veteran’s next 
of kin, who could have brought ac¬ 
tion for recovery thereof upon veter¬ 
an’s death; and hence the action, 
which was brought more than six 
years after veteran’s death, was boiv 
red by limitation of the Tucker Act, 
even though brought less than six 
years after appointment of adminis¬ 
trator.—O’Connell V. TJ. S., supra. 

69. U.S.—^Hudson Motor Oar Co. v. 
Hertz, C.O.AMich., 121 F2d 826, 
certiorari denied 62 S.Ct. 413, 314 
U.S. 696. 82 L.lf3d. 557 and Motor 
Wheel Corporation v. Hertz, 62 
S.Ot. 413, 314 U.S 696, 86 LHd. 
667—Corpus Juids cited In Golds- 
borough V U. S., D.CD.C, 31 F- 
Supp. 93. 96. 

Ky.—Gibson’s Adm’r v. Gibson, 43 
S.W.2d 343, 241 Ky. 74. 

Me.—^Peacock v. Ambrose, 116 A. 
882, 121 Me. 297. 

N.T.—^McCarthy v. Prudential Ins- 
Oo. of America. 169 K.F. 646. 26<2 
N.r. 4159 —^In re Maguire’s Hstate, 
291 N.T.S. 763. 161 Mlsc. <219, af¬ 
firmed 296 N.Y.S. 528, 261 App.Dlv. 
337, affirmed 13 N.E3.2d 458, 277 
N.T. 627. 

24 C.J. p 772 notes 15, 18—37 C.J. P 
1034 note 30—66 C.J. p 72 note 
72. 

Limitation of action for death see 
Death 55 63-56. 

Great weight of authority 

Me.—Neely v. Havana Electric By. 

Co., 10 A.2d 36i8. 136 Me. 362 
Foreolosure of mortgage 
B.I.—Walsh V. Morgan, 198 A. 665, 
60 B.L 349. 

Beversal of decree appointing aH- 
ministrator . 

The statute commences to run on 
the appointment and Qualification of 
the administrator, although the de¬ 
cree appointing him Is reversed on 
appeal.—^Mowry v. Harris, 28 A 667, 
18 B.I. 619—24 O.J. p 772 note 17. 

BtOe held not applicable where not 
merely limitation, but consent of 
United States to be sued, was In¬ 
volved.—Goldsborough ▼. U. D.C. 
D.O., 81 F.Supp. 98. 


70. US.—Hudson Motor Car Co. v. 
Hertz, GCA Mich, 121 F,2d 326, 
certiorari denied 02 S Ct. 413, 814 
U.S. 696, 82 L.Ed. 557 end Motor 
Wheel Corporation v. Hertz, 62 
set. 413, 314 U.S. 696, 86 LEd 
667. 

N.T.—^McCarthy v Prudential Ins. 
Co. of America, 169 NE. 646, 252 
N.T. 469—^In re Maguire’s Estate, 
291 N.T.S. 763, 161 Misc. 219, af¬ 
firmed 296 NTS. 528, 861 App. 
Div. 387, affirmed 18 NE.2d 468, 
277 NT. 627. 

37 O.J. p 1036 note 3.2—24 C.J. p 772 
note 16. 

Necessity for person capable of su- 
Ing generally see supra 5 

71. Mont.—Stagg v. Stagg, 300 P 
639, 90 Mont. 180. 

87 O.J. p 1036 note 83. 

•Statute held not applicable where 
right uot in representative 
Ky.—Jameson v. Jameson, 138 S.W. 

'2d 928, 280 Ky. 654. 

XU Georgia 

A statute providing that time be¬ 
tween the death of a person and rep¬ 
resentation on his estate shall not 
be counted against his estate is in¬ 
applicable to action in which estate 
is not Interested, but parties are 
merely permitted to use administra¬ 
tor’s name in bringing suit—^Patellis 
V. King, 182 S.E. 808, 62 GaApp. 118. 

Xu lUiuois 

Action for wrongful cancellation 
of club membership certificates was 
not barred because not brought 
within year after member’s death; 
Statute of Limitations 5 19, Smith- 
Hurd Rev.Stl927 c 83, 5 20, reQUli> 
ing that suit be brought within a 
year after the death of the claim¬ 
ant, has no application.—Gensllnger 
V, New Illinois Athletic Club of Chi¬ 
cago, 171 NE. 614, 389 Ill 426. 
transferred, see 168 N.E. 707, 882 
111. 316. 

XU Blttuesota 

The statutory provision that the 
time elapsing between a person’s 
death and the granting of letters on 
his estate, not exceeding six months, 
and a period of six months after 
such granting, ere not to be deemed 
any part of the time limited for 
the commencement of actions by 
executors or administrators relates 
only to actions which survive the 
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deceased.—Cashman v. Hedberg, 10 
N.W.2d 388, 216 Minn. 463. 

XU Virginia 

The oblect to be attained by the 
statute excluding one year from the 
death of a party from the computa¬ 
tion of time under a statute of lim¬ 
itations 18 to give the persona] rep¬ 
resentative of the party the benefit 
of a year in which to acquaint him¬ 
self with the claims for and against 
the estate, and to give creditors of 
the estate a corresponding extension 
of time; m such statute the legis¬ 
lature meant some party having a 
right and cause of action, and a 
trustee named In a deed of trust 
who has no authority or right of 
his own to institute a foreclosure 
suit has no right or remedy to lose 
or to preserve within such statute 
and hence the death of such trustee 
does not extend the right to enforce 
a deed of trust Hen one year be¬ 
yond the twenty-year period of limi¬ 
tation—^Boggs V. Fatherly, 13 S.E 
2d 298, 177 Va. '259. 

72. Wis.—State v. Wanshara Coun¬ 
ty Clr. Ct., 162 NW. 436, 165 Wis 
887. 

24 C.J. p 778 note 19. 

73. WVa.—Crawford v. Turner, 68 
S E. 179, 67 W.Va. 564. 

87 CJ. p 1036 note 38 Cd]-T24 C.J. 
p 778 note 20. 

74. U.S.—^Hudson Motor Car Co. v 
Hertz, C.C.A.Mlch., 121 F.2d 826, 
certiorari denied 62 S.Ct. 418, 814 
U.S. 696, 82 L.Ed. 557 and Mo¬ 
tor Wheel Corporation v. Hertz, 62 
S.Ct 418, 314 US. 696. 86 L.Ed. 
657. 

N.T.—^McCarthy v. Prudential Ins. 
Co. of America. 169 N.E. 646, 262 
NT. 469. 

37 C.J p 1036 note 37. 

75. N.J.—Swinley v. Force, 78 A 
249, 78 NJEq. 62. 

37 C.J. p 1036 note 38. 

76^ Tenn.—Green v. Greer, App., 198 
SW.2d 822 

87 C.J. p 1036 note 39. 

Effect of heirs* disabilities at time 
of ancestor's death see supra 5 
218. 

Xnheritaiice of right to redeem laud 
Where statute of limitations hsd 
coxnmenced to run during hfe of 
adult mtestate, his heirs infaeented 
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Actions by administrator de bonis non. Where a 
statute has commenced to run against an adminis¬ 
trator it continues to run against the administrator 
de bonis non'^^ and is not suspended for the period 
during which there is a vacancy in the administra- 
tion.^s It has accordingly been held that, where a 
transfer of property of an estate by an administra¬ 
tor has become effectual tmder the statutes of limi¬ 
tation, an administrator de bonis non cannot recov¬ 
er such property as a part of the estate.79 Until 
a disputed will is finally adjudged to be invalid, no 
cause of action accrues to an administrator de bonis 
non to recover goods remaining unadministered by 
the executor, and the statute of limitation does not 
begin to run against him until that time.80 

Where an action accrued in favor of the original 
executor, and the statute of limitations ran fully 
against it during his lifetime, a subsequently ap¬ 
pointed administrator with the will annexed cannot 
maintain the action.8i Reappointment of an admin¬ 
istratrix after closing of the estate to permit pros¬ 
ecution of a suit timely commenced during the orig¬ 
inal administration has been held to constitute the 
appointee an administratrix de bonis non, and to 
enable her to continue the suit free from the bar 
of the statute.®^ 

Where a temporary administrator substitutes him¬ 
self as plaintiff in a suit brought by his predecessor, 
the date of the original institution of suit controls 
in determining whether the statute of limitations is 
a bar.®® 

Effect of failure to prosecute suit The failure 
of an administrator to prosecute with reasonable 
diligence a suit pending at decedent’s death may be 
treated as an abandonment thereof so as to exclude 
him from bringing an action on the same cause of 
action barred by the statute of limitations subse¬ 
quent to decedent’s death.®^ 

Circumstances suspending running of statute. In 
computing the time within which a personal repre¬ 


sentative must bring action, the time during which 
the courts are by statute closed should be exclud¬ 
ed,®® and, where an executor who has been ousted 
by means of a fraudulent will is subsequently rein¬ 
stated, the time during which his functions were 
suspended must be excluded in estimating the peri¬ 
od within which an action against those who per¬ 
petrated the fraud to recover property of the es¬ 
tate must be brought®® Where persons who have 
fraudulently secreted property of an estate for a 
number of years on discovery admit possession and 
promise to account therefor, they cannot set up 
that the executor’s claim to the property has be¬ 
come stale and barred by lapse of time.®^ 

An action by a personal representative instituted 
after the statutory period has elapsed has been sus¬ 
tained, where no plea to the jurisdiction was filed 
and no showing was made that the estate had been 
closed or that the personal representative had been 
discharged.®® The statute does not commence to 
run against a bill by the personal representative to 
recover property fraudulently conveyed by dece-t- 
dent until a reasonable time has elapsed after evi¬ 
dence of the fraud is discovered,®® and it has been 
considered that the time for bringing such an ac¬ 
tion runs from the time when creditors recover 
judgments against the estate, for payment of which 
the property conveyed is necessary.®® If a right 
of action exists in favor of the personal repre¬ 
sentative, the statute of limitations is not prevented 
from running against a claim in favor of the es¬ 
tate by the disabilities of the heirs.®i 

Death of partner. Statutes limiting the time 
within which particular actions must be brought 
apply to actions by the surviving partners or the 
personal representatives of a deceased partner.®® 

§ 244. -Death of Person Acting in Rep¬ 

resentative Capacity 

Death of a trustee In whom alone Is the right to* 


only such right as he had, which 
was the right to redeem land with¬ 
in two years from date of sale for 
delinquent taxes.—^Moore v. Roten- 
berry. 19S So. 758, 188 Miss. 882. 

77- Me—^Peacock v. Ambrose, 116 
A. 832, 121 Me. 297. 

24 C.J. p 773 note 21. 

7 a AJa.—Underhill v. Mobile Tire 
Dept. Ins Co., 67 Ala. 45. 

S.C.—^Bugg V. Summer, 26 S.C.Li. 
333. 

79. S.C.—Collins V. Bankhead, 32 S. 
C.L.. 25. 

24 C.J. p 773 note 23. 

80. Ark.—^Finn v. Hempstead, 24 
Ark. 111. 

64 O.J.S.—18 


81. N.T.—Seymour ▼. Mechanics & 
Metals Nat. Bsunk of City of New 
York. 192 N.T.S. 588, 199 App.Div. 
707—Seymour v. Mechanics & 
Metals Nat. Bank of City of New 
York, 200 N.Y.S. 758, 121 Misc. 119. 

82. Mich—^I>ay v. Pere Marquette 
By. Co., 249 N.W. 869, 264 Mich. 
381. 

83. Tex.—Henry v. Rust, Civ.App, 
85 S.W.2d 1084, error dismissed. 

84. U.S.—^Richards v. Maryland Ins. 
Co., Md, 8 Cranch 84, 8 Ii.Hd. 496. 

24 aj. P 773 note 32. 

85. La.—Quierry v. Faussier, 4 
Mart. 609. 


86 . Fa.—^Appeal of Marsden, 102 Pa. 
199 

87. Ga—Croom v. Cone, 13 Ga. 21. 
24 C.J. p 774 note 36. 

88 . Mich—Card v. Fowler, 79 N.W.. 
925, 120 Mich. 646. 

24 C.J. p 774 note 87. 

89. N.H.—^Preston v. Cutter, 18 A. 
874, 64 NH 461. 

9a Cal.—^Forde v. Bxempt Fire Co., 
50 Cal. 299. 

91. Tex.—Rindge v. Oliphint, 62'’ 
Tex. €82. 

24 C.J. p 774 note 40. 

92. Me.—^Bennett v. Bennett, 42 A-. 
287, 92 Me. 80.' 

47 C.J. p 1091 note 20. , 
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sue, after limitations have commenced to run against 
him and before the trust pur|>ose8 have been accom¬ 
plished, cannot prevent the bar of limitations against 
the cestui quo trust. 

The death of a trustee in whom alone is the right 
to sue, after the statute of limitations has com¬ 
menced to run against him, and before the purpos¬ 
es of the trust are accomplished, can have no effect 
in preventing the bar of the statute against the 
cestui que trust.^3 in the same way it has been 
intimated that, if the statute has begun to run 
against a trustee in favor of the cestui que trust 
during the life of the trustee, it will not be sus¬ 
pended by the trustee's death.®^ 

§ 245. —Death as Kemoving Disabilities 

Under a saving clause In favor of persons under 
named disabilities, suspending the operation of the stat¬ 
ute of limitations or granting a period for suing after 
the disability Is removed, the death of the person under 
disability Is a removal thereof. 

Under a saving clause in favor of minors, mar¬ 
ried women, or insane persons, suspending the op¬ 
eration of the statute of limitations or granting a 
special time within which suits may be brought aft¬ 
er the removal of the disabihty, it has been held that 
the death of the person under disability is a remov¬ 
al of the disability within the meaning of the stat¬ 
ute,and hence that his or her heirs or personal 


representatives must bring suit within the period 
limited after the ancestor’s death.®® A similar sav¬ 
ing clause in favor of a nonresident entitled to sue 
on a cause of action has received the same con¬ 
struction.® 7 The saving of the statute up to the 
time of the death of the ancestor ic, however, op¬ 
erative in favor of his heirs, or representatives, and 
the statute does not begin to run against them prior 
to that time.®® 

Statutory provisions as to the period within which 
suit must be brought by one succeeding to the right 
of action of a person under disability on the death 
of the latter must be followed.®® 

§ 246. Death of Person Liable to Suit 

Apart from statutes designed to control the sev¬ 
eral situations, the general rule Is that statutes of Im¬ 
itation apply with the same effect to causes of action 
against the estates of deceased persons as to causes 
against living persons, that the death of one against 
whom a cause of action has already accrued does not 
suspend the running of limitations, and that, where a 
cause accrues after the death of the person against 
whom it lies, limitations do not run until there Is a grant 
of administration against his estate. 

The general statutes of limitations apply with the 
same effect to causes of action against the estates of 
deceased persons as to causes of action against liv¬ 
ing persons,! and this is true whether the debt ma¬ 


ss. Ala.—^Molton v. Henderson, 6.2 
Ala. 426. 

Tenn.—Wooldridge v. Plajiters* 
Bank, 1 Sneed 297. 

94. Neb.—Clark v. Clark, S2 N.W. 
167, 21 Neb. 402. 

95. Iowa.—re Hoenlg’s Hstate, 
298 N.W. 887, 230 Iowa 718. 

Kan.—Corpus OUiis cited In. Fletcher 
V. Holcomb, 4'5 P.2d 1063, 1056, 142 
Kan. 177. 

N.J—Corpus jriuls cited la Schwarz 
V. Public Service Transp. Co, 149 
A. 814, '816, 8 N.JM1SC. 182. 

37 C J. p 102'5 note 74, p 1037 notes 

44, 46. 

Death of husband see supra 5 222. 

96. Kan.—^Fletcher v. Holcomb, 4'5 
P2d 1053, 142 Kan. 177. 

27 .J,—corpus Juris cited la. Schwarz 
V. Public Service Transp. Co., 140 
A. 814, 816, 8 N.J.Misc. 182. 

37 C.J. p 10.26 note 76, p 1037 note 

45. 

Au action to caaioel a deed alleged¬ 
ly executed by a grantor who ■was 
non compos mentis was not barred 
by three-year statute of limitations, 
where it was brought by grantor^s 
daughter within three years after 
his death—Cameron v. Cameron, 194 
8 .B 102, 212 N.C. 674 

Where infant sustained injuries 
several hours before death, his rep¬ 
resentative must bring suit on cause 


of action within period limited after 
his death,—Schwarz v. Public Serv¬ 
ice Transp. Co., 149 A. Bl4, 8 N.J. 
Mlsc. 182. 

97. Ohio —Carey v. Boblnson, 18 
Ohio 181 

98. Kan.—Jenkins ▼. Jenkins, 146 P. 
414, 94 Kan. 263. 

Ohio—Carey v. Hobinson, 18 Ohio 
181. 

37 C J. p 1037 note 47. 

99. Pla.—Gillespie v. Florida Mort¬ 
gage & Investment Co., 117 So. 
708, 96 Fla. 85. 

NT—^Dyckman v. Dyclcman, 243 N. 

TS. 663, 230 AppDiv. 288. 

87 O J. p 1037 note 48. 

Original statutory time not short¬ 
ened 

The statute authorizing successors 
in Interest of one dying under dis¬ 
ability in certain circumstances to 
commence an action within three 
years after such death extends the 
original statutory time for com¬ 
mencement of action to three years 
after death, and does not shorten 
the original statutory time.—^Boat¬ 
men’s Nat. Bank of St. Louis v. 
Rogers, 179 SW.2d 102, 862 Mo. 768. 
Ooverture held not a disability -with¬ 
in statute 

Mo.—Clubine v. Frazer, 139 S.W.2d 
529, 846 Mo. 1. 
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1 . Conn.—^Bohun ▼. Klnasi^ 200 A 
10h5, 124 Conn. 548. 

Go.—Bleckley v Bleckley, 6 S.B2d 
206, 189 Ga 47. 

Ky.—Thompson V, Fraley, ISO S.W2d 
793, 279 Ky. i328—Stone v. Smith, 
130 S.W.2d 3i8, 279 Ky. 213— 

^chewe v. Schewe’s Adm’r, 22 S.W 
2d 259, 231 Ky. 808—Bowles v 
Rutroff, 288 S.W. 812, 216 Ky. 557. 

Mass.—^Brigham v. Garcelon, 149 N 
B. 598, 254 Mass 65. 

Mich.—^In re McKeyes* Estate, 24 N 
W.2d 165, 31'5 Mich. 869. 

Mo.—^Thompson v. Schultz, App., 296 
S W. 205—Smith v. Sims, App., 268 
S.W. 1032. 

N.T—Butler V. Price, 6<5 NT.S.2d 
688 , 271 AppDiv 359—^In re May’s 
Estate, 5 NT.S.2d <684, 255 App. 
Div. 31—^In re Rlchman’s Estate, 6 
N.TiS.2d 528, 168 Mlsc. 834. 

Ohio.—Starr v. Weir, 172 N E. 587, 85 
Ohio App. 874, error dismissed 
Guaranty Trust Co. of New Tork 
V Starr, 172 N.E. 381, 121 Ohio St. 
626. 

24 C.J. p 776 note 61. 

Actions against personal representa¬ 
tives under special limitation stat¬ 
utes see Executors and Adminis¬ 
trators S9 731-733. 

Aoorual of cause of action 

(DA cause of action for services 

rendered decedent in his lifetime, 

compensation therefor to be made 
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tured before <xr after decedent's death,® 

There has been said to be a distinction, as to the 
suspension of the statute of limitations, between 
the death of the creditor or obligee, as discussed 
supra §§ 243-245, and that of the debtor or ob- 
liquor.® The general rule is that the death of one 
against whom a cause of action has already accrued 
does not suspend the running of limitations^ except 
by force of some positive leg^ provision but there 


§ 246 

is also some authority for the contrary view® and 
for the view that the statute of limitations is sus¬ 
pended for a reasonable time only to permit the 
creditor to procure the appointment of an adminis- 
trator.7 In some jurisdictions such a situation is 
provided for by statutes suspending the running of 
limitations during the period between the death of a 
debtor and the appointment of a representative of 
his estate,® with a further provision, in some cases, 
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out of his estate, does not accrue 
until his death. 

Colo.—^In re Stenp’s Estate, 75 P.2d 

146. 101 Colo. 506. 

3do—'Blackwell v. De Arment's Es¬ 
tate, Adp., >300 S.W. 1035. 

24 0.0*. p 775 note *64. 

(2) Right to sue at law for -value 
of services to decedent or in eaulty 
to enforce contract to bequeath In 
return for services arose when dece¬ 
dent died without making the stipu¬ 
lated devise.—Hurdle v. American 
Security & Trust Co., 32 F.2d 954, 59 
APP.D.C. 58. 

(3) Implied contract for reason¬ 
able compensation for care of aged 
person accrues at her death, as re¬ 
gards limitations, which commence 
to run against claim for care of aged 
person immediately on flUng of bond 
by her administrator, if filed wlthm 
fifty days.—Emanuel Home v. Berg- 
in, 274 P. 2!84, 127 Ekn. 6'93. 

(4) In action to surcharge settle¬ 
ment of executors, one of whom was 
also agent of deceased, it was held 
that, as agency was continuous dur¬ 
ing life of deceased, statute would 
not run during lifetima—Taylor v. 
Taylor's Ex’rs, 277 S-W. 275, 211 Ky. 
309. 

(5) The six-year statute of limita¬ 
tions commenced to run against a 
debt allegedly owed by a deceased’s 
estate on date on which debt ma¬ 
tured, while a special administrator 
was representative of estate, and not 
from date on which a general admin¬ 
istratrix qualified, more than six 
years after debt matured-—Schueller 
V. Palm. 16 N.W.2d 773, 218 Mum. 
469. 

(6) Where a liability accrued 
against a decedent’s estate as surety 
on a bond on Jan. 15, 1894, and on 
Dec. 10, 1895, the obligee in the bond 
obtained a decree against the piinci- 
pal and sureties, and on July 15,1899, 
the obligee intervened in a suit to 
settle the estate of decedent to en¬ 
force her decree, the obligee’s de¬ 
mand was not barred by a statute 
providing that a right of action 
against the estate of a decedent 
which accrues after decedent’s death 
shall not continue longer than five 
years after its accrual —^Turk v. 
Ritchie^ 52 SJS. 389, 104 Va. 587. 


(7) Other causes 

C!aL—Cohn v. Cohn, 59 P.2d 969, 7 
Cal.2d 1. 

N.T.—■‘White V. Hemecek, 9 N.Y.S.2d 
882, 170 Mlsa 569. 

▲ claim for fnneml expenses is 
not a debt of decedent, but of his es¬ 
tate, as regards limitations, and es¬ 
tate has no legal existence until ap¬ 
pointment and qualification of repre¬ 
sentative thereof^—In re May’s Es¬ 
tate, 290 N.TS. 327, 160 Misc. 497, 
affirmed 5 K.Y.S.2d 684, 255 App.Div. 
31. 

Claim held barred 

Tex.—City of Ranger v. Gholson, 
Civ.App., 141 S.W.2d 396, error dis¬ 
missed, Judgment correct, 
aalms held not barred 
Fla.—Hollingsworth v. Arcadia Cit¬ 
rus Growers Ass’n, 18 Bo.2d 159, 
154 Sla. 399. 

N.C.—^Tew V. Hinson, 2 S.E 2d 876, 
215 N.C. 456. 

Xblluxe to give sotloe to oreditors 
held not to toll statute of limita^ 
tlons.—^Bank of America v. Thomas, 
59 P.2d 990, 7 CaL2d 154. 

BeJeotiO!ii of daims held not adjudi¬ 
cation of bar of limitatloas 
Tex—^Markward v. Muirah, 156 S.W. 

2d 971, 138 Tex 84, 138 A.D.R. 242. 
Filing of account as tolling 
tlons 

Pa.—^In re Hendricks’ Estate, Orph., 
9 Sch.Reg. 200. 

2. Ey—Stone v. Smith, 130 S.W.2d 
18, 279 Ey. 213. 

24 C.J. p 775 note 62. 

Cause of action barred 
If a cause of action against dece¬ 
dent IS barred before his death, the 
statute may be pleaded in an action 
against his personal representatives. 
Fla.—(Springer v. Afkin, 196 So. 448, 
143 Fla 256. 

S.C,—Sullivan v. (Latimer, 17 S.E 
701, 38 S.a 153. 

3. N.C.—Humphrey v. Stephens, 181 

S.E. 363, 191 NC. 101. I 

37 C.J p 1087 note 50. 

4. Del.—^Brocfcson v. Richardson 
Bros., 24 A.2d 537, 2 Terry 465 

IIL—Glenn v. McDavid, 44 NE.2d 84, 
316 I11.APP. 130. 

Ey—Pool V. Pool, 283 S-W. Ill, 214 
Ey. 267. 

La—Succession of Meraux, App., 28 
So.2d 800. 
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KM.—Corpus guris cited in In re 
Matson's Estate, 178 P.2d 424. 487, 
50 N.M. IBS. 

K.Y.—^ki re Tonkonogoff’s Estate^ 82 
N.Y.S.2d 661, 177 Misc. 1015. 

Okl —Corpus Jnzls cited ta Griffin v. 
Hannan, 98 P.2d 1078, 1080, 185 
Okl. 4'33—Corpus Jhrls dted in 
Robitaille v. Mumaugh, 29 P.2d 
602. 167 OkL 339. 

37 C J P 1037 note 51—24 CJ. p 784 
note 29. 

5. K.Y.—Adams v. Fassett, 43 N.E 
408, 149 K.Y. 61—Sanford v. San¬ 
ford, 62 K.Y. 553—In re May's Es¬ 
tate, 290 K Y.S. 327, 160 Misc. 497, 
affirmed 5 K.Y.S.2d 684, 255 App. 
Div. 31. 

& N.C.—Baird v. Reynolds, 6 fl.E 
377, 99 N.C. 469. 

24 C.J. p 785 note 30. 

7m Okl.—Griffin v. Hannan, 98 P.2d 
1078, 185 Okl. 438—Robitaille v. 
Mumaugh, 29 P.2d 602, 167 Okl 
839. 

24 C.J. p 765 note 30 [a]. 

Creditor's failure to secure appoint¬ 
ment 

Where creditor fails to take ad^ 
vantage of statute authorizing ap- 
pomtment of deceased’s creditor to 
administer his estate if letters of ad¬ 
ministration are not taken out by the 
persons entitled thereto within the 
time specified, the statute of limita¬ 
tions on creditor’s claim is not sus¬ 
pended during the time from debt¬ 
or’s death to appointment of admm- 
istrator. but if no administiator is 
appointed the claim becomes barred 
at the end of three years after the 
last date on which an admimstrator 
might have been appointed.—Cartier 
V. Central Trust Co., 124 P2d 435, 
155 Ean. 191. 

a Ga.—‘Walker v. HaU, 166 S.H 757, 
176 Ga. 12. 

24 C J. p 765 note 31. 

Appointment of tampoxavy rapreseiiu 
tative 

Within a statutory provision that 
the time between the death of a pez^ 
son and representation taken on his 
estate shall not he counted against 
his estate, the appointment of a tem¬ 
porary executor or administrator is 
not “representation" which will start 
the statute running—Collins v. Hen¬ 
ry, 118 SE. 729, 155 Ga. 886—Grooms 
V. Mixon, 10(3 S.E. 845, 150 Ga. 335— 
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that limitations shall again begin to run at the ex¬ 
piration of a designated time from decedent’s death 
without administration being taken out.® 

Where a cause of action accrues after the death 
of the person against whom it lies, it has been held 
that limitations do not begin to run until there is a 
grant of administration on his estate,^® for prior 
thereto no person is in existence who may be de¬ 


fendant.il In a number of jurisdictions special 
statutory provisions either suspend the operation 
of the statute of limitations for a prescribed time 
or require that suits shall be brought within a spec¬ 
ified period, in the case of the death of a person 
against whom there may be a cause of action ;12 
and statutes of this character have been held appli¬ 
cable to actions against heirs, devisees, etc.,is as 


Bumgartner v. McKinnon, 73 S.K 
518, 137 Ga. I6i5, 38 IiRA.,N.S., 824. 
Jgaxlwnm UbnitalloiL oil note 

Under statute providing that suit 
on written contract is barred by lim¬ 
itation In four years after cause of 
action accrues, and statute providing 
that In case of death of debtor, lim¬ 
itation ceases to run for period of 
twelve months after such death, un¬ 
less administrator of debtor's estate 
shall have sooner aualified, maximum 
period of limitation allowed for suit 
on note where debtor has died in 
meantime is five years.—^Markward 
V. Hurrah, 156 S W 2d 971, 138 Tex 
34, 138 AliR. 242. 

9. Ga.—-Walker v. Hall, 166 S.B. 767, 

176 Ga. 12. 

21 C.J. p 785 note 32. 

10. Sla.—Ooxpns Jails cited In. 
Berger v. Jackson, 23 iSo.Sd 265, 
269, 156 Fla. 261, 768. 

21 O.J. p 784 note 28 
xastoUnLents on pTurcha4M price 
Limitation does not run against in¬ 
stallments on purchase price of land 
falling due after purchaser's death, 
until administrator Is appointed, and 
vendor is not bound to cause admin¬ 
istration to be had.—Hlnkel v Crow- 
son, 256 P. 479, 83 Oaa.App 87. 
Chuusdiaa’s action against Incompe¬ 
tent ward 

The statute of limitations on 
guardian's cause of action against in¬ 
competent ward was tolled by guard¬ 
ian’s inability to bring an action 
against her ward, but commenced to 
run as soon as administration was 
token out on the estate of ward fol¬ 
lowing ward's death—^In re Pfost's 
Estate, Ohio App, 65 N.E.2d 269. 

11. Fla.—^Berger v. Jackson, 28 Go. 
2d 265, 1*56 Fla. 253, 768. 

Ohio—-Holies V Biddle, 78 H.E. 219, 
74 Ohio St 173, 118 Am.S.B 946. 

IS, Ga—^Bleckley v. Bleckley, 15 S. 
E.2d 206, 189 Ga. 47—^Eeynolds v. 
Dorsey, 8 S.E2d 564. 188 Ga. 218. 
Ky.—Walker v, Bennett, 273 S.W. 
548, 209 Ky. 675 

La.—^Prlce v. Foster, 148 So. 887, 

177 La '586 

N.Y.—Dodds V. McColgan. 241 N.T 
S. 684, 229 App.Div. 278—In re Mc¬ 
Gowan's Estate. 22 KT.S.2d 224, 
174 Mlsc. 928—^In re Coston's Es¬ 
tate, 16 N.Y.S.2d 870, 172 Mlsc. 494. 
Pa—-Wilson V. Hornstine, 14 PaDist. 
& Co. 641, 79 Pittsb.Leg.J. 162— 


In re Jordan’s Estate, Orph., 25 
Erie Co. 202—Schuylkill Ice & Cold 
Storage Co. v. Flynn, Com PI., 9 
Soh Reg 48, *56 York Leg Rec 29— 
First Nat Bank of Wnghtsville v 
Dietz, Com.Pl., 69 York Leg Rec. 
45. 

Tex—^Bartholomew v. Bartholomew, 
Civ.App., 264 S.W. 721. 

37 CJ. p 1038 note >54. 

"The Legislature seems to have 
recognized that there is inevitably a 
period of time following the death of 
a person when it would be difficult, if 
not impossible, to commence an ac¬ 
tion against his estate. In order, 
therefore, to prevent any hardship or 
loss of rights to a plaintiff under 
such circumstances, the Legislature 
by its enactment . . . suspend¬ 

ed the running of the statute for a 
period of eighteen months after the 
death of tb-e person against whom a 
cause of action exists”—^Butler v. 
Price, 65 N.Y.S.2d 688, 690, 271 App. 
Div. 3159 . 

Claims maturliig after death held not 
within atatute 

N.Y—^In re Riohman's Estate, 6 N. 

Y S 2d 1628, 168 Misc. 834. 

Claim held barred 

N.Y—^In re McCormick's Estate, 8 
N.Y.S.2d 179, 169 Misc. 672. 

Claim held not banned 
N.Y—In re Moms' Estate, 294 N.Y 
'S. 622, 162 Misc. 878. 

JSL CaUf oruia 

(1) Under a statutory provision 
that If a person against whom an 
action may be brought dies before 
the expiration of the time limited for 
the commencement thereof, and the 
cause of action survive, an notion 
may be commenced against his rep¬ 
resentatives after the expiration of 
that time and within one year after 
the issuing of letters testamentary 
or of administration, presentation of 
claim against estate at any time be¬ 
fore action Is barred is within time, 
if filed within time provided In no¬ 
tice to creditors, and, where employer 
died before expiration of time limit¬ 
ed for commencing plaintiff's action 
for services, action commenced with¬ 
in one year after letters testamen¬ 
tary were Issued was not barred — 
Wallace v. Gable, 286 P. 809, 209 Cal. 
10 . 

(2) Such provision does not apply 
to cause of action on claim against 
estate accruing when administrator 
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failed to take action thereon, and it 
was not barred by lapse of one year 
after Issuance of letters.—^Palace Ho¬ 
tel Co. V. Cnst, 45 P.2d 416, 6 Cal 
App 2d 690. 

Til- Ty/Ho.-iift. 

Bums StAnnot. S 2-607, providing 
that if any person liable to any ac¬ 
tion shall die before the expiration of 
the time limited for the action, the 
cause shall survive against his rep¬ 
resentative and may be brought at 
any time after the expiration of the 
time limited within lelghteen months 
after the death of such person, ep- 
plies only where death occurs within 
eighteen months of, and immediately 
preceding, the close of the ordinary 
statutory period of limitation.—^Bo6k 
V. Bock's Estate, 44 N.E2d 194, 112 
Ind.App. 174. 

In Micbigaa 

(1) The statute providing that, if 
any person liable to any action shall 
die before the expiration of the time 
limited or within thirty days there¬ 
after, the action, if surviving, may 
be commenced against the executor 
or administrator of decedent or the 
claim proved against his estate, 
within two years after the granting 
of letters, and not afterward, does 
not apply where more thaji two years 
of six-year limitation period re¬ 
mained after issuance of letters, and 
claim on contract was held barred, 
where not presented against estate 
within six years —^In re Wisser's Es¬ 
tate, 227 N.W. 762, 248 Mich. -393—87 
C.J. p 1088 note 64 [e] (1). 

(2) Other particulars of Michigan 
rule see 87 C.J. p 1038 note 54 [e] 
m Virginia 

(1) The object to be attained by 
the statute excluding one year from 
the death of a party from the com¬ 
putation of time under a statute of 
limitations is to give the personal 
representative of the party the ben¬ 
efit of a year in which to acQuaint 
himself with the claims for and 
against the estate, and to give cred¬ 
itors of the estate a corresponding 
extension of time—^Boggs v. Father¬ 
ly, 13 IS B.2d 298. 177 Va. 259. 

(2) ClaJm held barred under such 
statute—^Harper v. Harper, 166 S.B 
490, 159 Va. 210. 

la Md.—Elrley v. Eirley, 62 A. 962, 

102 Md. 462. 

87 -OJ. p 1038 note 66. 
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■wdl as against personal representatives,^^ although 
the statute is sometimes made applicable only to ac¬ 
tions against the latter it is not applicable to a 
cause of action against a corporation that has been 
dissolved.!® 

Where there is a period of time following the 
death of the debtor in which no action can be com¬ 
menced or within which the creditor should have 
an administrator appointed, the operation of the 
statute of limitations is suspended during such pe¬ 
riod;!^ but the statute is not suspended during 
the period in which the widow of an obligor has a 
preferential right to appointment as his adminis¬ 
tratrix.!® 

Death of nonresident or without state. Under 
at least one statute the death of a nonresident does 
not suspend the running of the statute in actions in 
rem.!® Under another statute, where a person 
against whom a cause of action exists dies without 
the state, the period of limitation is increased by a 
specified period plus the period between the date of 
death and the issuance, within the state, of letters 
testamentary or of administration.®® 

Death of principal; effect as to guarantor or 
surety. Under statutes providing that a surety or 
guarantor may be sued and that judgment may be 
recovered without joining the principal and with¬ 
out having previously sued him, the death of the 
principal cannot affect the running of the statute 
in favor of the surety or guarantor.®! 

Death of executor. Where limitation on a dece¬ 


dent’s note is interrupted by suit thereon against 
his executor, limitation is not set in operation by the 
death of the executor so as to require a refiling of 
the suit after the accession of the administrator de 
bonis non.®® 

Statute fixing time for presentation of clcdms. A 
statute fixing the time within which claims against 
the estate of a decedent must be filed does not sus¬ 
pend the general statute of limitations for the full 
period allowed for the filing of claims, at least 
where another statute extends, for a shorter period, 
the time for bringing actions in case of the death 
of the party to be charged.®® 

Claims of personal representatives^ It is usually 
considered that, during the period of administration, 
limitations do not run with respect to a claim of the 
representative against his decedent, for the reason 
that the representative cannot sue himself,®^ al¬ 
though there is also authority for the contrary 
view.®® 

Actions ijnvolving mortgages. The time for be¬ 
ginning an action to foreclose a mortgage is not ex¬ 
tended by a statute providing that an action on a 
cause of action which survives may be brought 
against the personal representative at any time 
within a year after the granting of letters testa¬ 
mentary or of administration.®® The period al¬ 
lowed for enforcing claims against a decedent’s es¬ 
tate does not extend the time for foreclosure where 
foreclosure may be had against the heirs without 
the appointment of an administrator;®^ and the 


14. Cal.—Wallace v. Gable, 286 P. 
309, 209 Cal. 10. 

Ry.—Walker v Bennett. 273 S.W. 
'648, 209 Ry. 675. 

K.T.—^In re McGowan’s Bstate, 22 N. 

T S.2d 224, 174 Misc. 928. 

37 C.J. p 1039 note 56. 

15. Ill.—^Reynolds v. Reynolds. 136 
I11.APP. 897. 

Puerto Rico.—^Rosado v. Matta, 19 
Puerto Rico 291. 

16. Tex.—Oranire Lumber Co. v. 
Toole. C1V.APP. 181 S.W. 823. 

37 O.J. p 1039 note 68. 

17. Ind.—^Heckman v. Kasslngr. 132 
N E. 879, 76 Ind.App. 401. 

37 C.J. p 1039 note 59. 

Seath of eacecnt3±K 
Under a statute contlnulngr asalnst 
the executor of a deceased executor 
the nel^ts of all persons interested 
in an estate in the hands of the de¬ 
ceased executor, executrix* death did 
not toll runnlngr of limitations 
against claim against estate for 
longer period than time between 
death of executrix and granting of 
letters on her estate.—^In re Deitz’s 
Estate, 235 N.T.S. 756. 184 Misc. 393. 


la N.M—^In re Matson’s Estate, 
173 P2d 484, 5 NM. 155. 

19. Neb,—^Lesieur v. Simon, 108 N 
W. 302, 73 Neb. 645 

2a N Y,—^Haimes v. Schonwit, 62 N. 
T.S2d 272, 268 App.Div. 662, rear¬ 
gument denied 63 N.T S.2d 470, 269 
App Div. 667, affirmed 64 N.E.2d 
283, 296 N.T. 677. 

21 . Tex.—^Acers v. Acers, 66 S.W. 
196, 22 Tex,Civ.App. 584. 

Owner of realty as not surety 
Owner conveying realty to brother 
to enable him to mortgage it for loan 
and future advances, and taking re¬ 
conveyance back on same date, can¬ 
not claim that, as surety, her de¬ 
fense of limitations commenced to 
run at maturity of note and was not 
interrupted for twelve months under 
Rev.Stl925 art 5638, by death of 
mortgagor, since owner's liability 
must be determmed as that of subse¬ 
quent purchaser and not as surety.— 
Jolly V. Fidelity Union Trust Co., 
Tex.Civ»App., 16 S.W.2d 68, error re¬ 
fused. 

22. Tex.—Deane v. Driscall, Civ. 
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App., 66 S.W.2d 603. error dis¬ 
missed. 

23. Iowa.—^Malone v. Avenll, 147 N. 

W. 135, 166 Iowa 78. 

24 C J. p 787 note 61. 

24k Tex.—^Moore v Bryant, 31 SW- 
233, 10 TexCiv.App. 131. 

24 C.J. p 773 note 29. 

25. Ohio.—^In re Ward, 21 Ohio Cir. 
Ct 753, 12 Ohio CirDec. 44. 

24 C J. p 773 note 30. 

Failure to have will probated or to 
xelmbuxse self 

Where son, executor under will of 
his mother, without having will pro¬ 
bated acted up to his death for more 
than eight years as executor de son 
tort without reimbursing himself for 
advances made to his mother, such 
administration of his mother's estate 
did not suspend running of statute 
of limitations.—^In re May’s Estate, 
5 N.T.S 2d 684, 266 App.Div. 31. 

26. Minn.—^Hlll v. Townley, 47 N.W. 
653, 46 Minn. 167. 

27. Wash.—Gleason v. Hawkins, 78 
P. 683, 82 Wash. 464. 

41 aJ. p 874 note 24. 
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failure to appoint an administrator of the estate of partners died and a firm creditor filed his petition 
a deceased mortgagor and debtor does not prevent and claim against the individual estate of the part- 
the statute of limitations from running in favor of ner who last died, within the time allowed by stat- 
the mortgagor's heirs against an action to fore- ute therefor, it was held that he was properly al¬ 
dose the mortgage.28 Other holdings with re- lowed to amend his petition so as to prefer his claim 
spect to the effect of the death of a person liable against the partnership estate, although the time 
to suit on limitations in actions to foreclose mort- within which claims might be presented against the 
gages,29 or to set aside a foreclosure judgment,®® estate of the partner who first died had expired.®® 
or on a mortgage bond®i will be found in the note. In jurisdictions where the creditor is not entitled 

to sue pending the administration of the firm estate 
Estoppel. A personal representative may stop the in specified courts, the statute of limitations does 
running of limitation by such action as will prevent not run against his claim during such settlement;®® 
the person against whom the statute is pleaded from but where it has been determined by the federal 
proceeding to establish his rights before the ex- court that an action may be maintained against a 
piration of the statutory limit.®® surviving partner to collect a firm debt without 

making the personal representative of the deceased 
Death of partner. Statutes limiting the time partner a party to the action, although this is con- 
within which particular actions must be brought trary to the rule prevailing in a state court, limita- 

apply in actions against the surviving partners or tions run against such an action brought in the fed- 

the personal representatives of a deceased part- eral court from the time when the cause of action 
ner.®® It has been held that the representatives of accrued, notwithstanding the state statute suspends 

a deceased partner may not set up the statute of the right of action against the estate of the deceased 

limitations against a firm creditor while the surviv- partner while administration is pending and pro- 

ing partner remains liable and has the right of con- vides that the time of such suspension shall not be 
tribution against them;®^ and in a case where both counted in computing the period of limitation.®^ 

‘ H. PENDENCY OP LEGAL PROCEEDINGS, NEGOTIATIONS, ARBITRATION, STAY, OR WAR 

§ 247. Pendency of Legal Proceedings Where a person is prevented from exercising his 

- legal remedy by the pendency of legal proceedings, 

tolls limitations on a cause of action where such pro- time during which he is thus prevented should 

ceedings prevent enforcement of the remedy by action, not be counted against him in determining whether 


28. KD—Colonlaj & TTnlted States 

Mortg. Co. V. Plemlngton, 108 K. 

W. 929, 14 N.D. 181, 116 Am.S.R. 

670. 

29, XPi Oalifomiai 

(1) Under governing statutes 
mortgage foreclosure suit, com¬ 
menced within year after Issuajcice 
of letters testamentary to executor 
of estate of mortgagor, who died 
within four years after original ma¬ 
turity date of mortgage and note se¬ 
cured thereby, was held not harred 
by statute of limitations.—Schwartz 
V. Ddmunds, 67 P.2d 851. 20 Cal App, 
2 d 530. 

(2) Action held not barred.— 
Shlaudeman v arubel, i69 P.2d 878. 
15 Cal App 2d 499. 

In XTew Tork 

Where mortgage became due on 
July 80, 1928, and mortgagor died 
Jan. 9. 198'4, at which time period 
of limitations for commencing action 
was twenty years, and on Sept. 1. 
19)38, section of statute establishing 
a six-year limitation for foreclosure 
of realty mortgages became effective, 
time within which foreclosure action 
could have been brought was six 


years from the effective date of the 
statute, notwithstanding another 
section which suspends the operation 
of the statute of limitations for 
eighteen months after death but 
which does not enlarge the period of 
limitations —^Butler v Price, 66 KT. 
S 2d 688, 271 App.Dlv. 859. 

Xn nrorth OaroUna 

Under govermng statutes, foreclo¬ 
sure of mortgage securing note was 
held not barred, where brought with¬ 
in one year of appointment of admin¬ 
istrator of debtor.—^Humphrey v. 
Stephens, 131 S.H 883, 191 N.C. lOl. 
80. (tn Texas 

Tn view of Rev.Stl925 arts 1850 
and 2080, suit to set aside foreclosure 
judgment filed within limitation pe¬ 
riod was not barred by limitation as 
against defendant's executors on his 
death pending the action, in absence 
of delay in reviving suit.—Wootton 
V. Jones, Clv.App. 286 SW. 680. 
31. Xn zlTew Toxic 

The statute of limitations applicap 
ble to action against mortgagor's 
heirs on the mortgage bond, to im¬ 
pose liability to the extent of their 
estate and interest in realty was ex¬ 
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tended by operation of law for the 
period between mortgagor's death 
and expiration of eighteen months 
after issuance of letters of adminis¬ 
tration —^Kirschner v. Weisberg, 68 
N.Y.6.2d 156. 

82, Kly—Fidelity & Columbia Trust 
Co V. McCabe, 184 SW 1124, 169 
Ky. 618 

JSstoppel as to limitations generally 
see supra S 25. 

33. Cal —Wrightson v. Dougherty, 
54 P.2d 13, 5 Cal.2d 257. 

47 O J. p 1091 note 20. 

Claim of trust 

Cal.—Barritt v. Barrltt, 28 P.2d 64, 
132 CalApp. 638. 

SA N.J —^Buckingham v Ludlum, 87 
K.J Eg 137, affirmed 7 A. 851, 41 N. 
J.Eg. 848. 

35. Tenn —^Brooks v. Brooks, 12 
Heisk. 12. 

47 CJ p 1091 note 23. 

36. Wash.—^Bngham-Hopkins Co. v. 
Gross, 70 P. 480, 80 Wash. 277— 
Brigham-Hopl^ns Co. v. Gross, 54 
P. 1127, 20 Wash. 21'8. 

37. U S —^Brigham-Hopkins Co. v. 
Gross. CaWash., 107 F. 769. 
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limitations have barred his right,®^ even though 
courts are reluctant to acknowledge exceptions ad¬ 
ditional to those contained in the statute itself.®® 
Thus, during the pendency of litigation provoked by 
defendant’s own acts, limitations do not run against 
plaintiff,^® but ordinarily the rule does not apply 
where the legal proceedings relied on to toll the 
statute were provoked or promoted by plaintiff.^^ 
A defendant’s set-off is saved by this rule,^® apart 
from a statute so providing,^® and institution of a 
suit for an accounting suspends limitations on 
claims asserted by defendant as well as on those as¬ 


serted by plaintiff.^^ A suit against a person pri¬ 
marily liable may interrupt prescription in favor of 
one who by statute occupies the position of a sure- 
ty.45 In the absence of a statute to the contrary,^® 
limitations are not tolled by the pendency of legal 
proceedings before a court lacking jurisdiction 
thereof.^7 

In order that the pendency of other proceedings 
shall have the effect of tolling the statutes of limi¬ 
tation on a cause of action, however, the proceed¬ 
ings must be such as to prevent enforcement of the 
remedy by action.^® Pendency of proceedings as to 


38. U.S.—Hall V. Ballard. oaA.W. 

Va,, 90 F.2d 939. 

Ala—^Middleton v. St. Louis & S. F. 

R. Co.. 153 So. 2&6. 228 Ala. 323. 
Cal.—Archer v. Edwards, •66 P.2d 115, 

19 Cal.App.2d 253. 

Fla.—Corpus JUris cited lu State v. 

Stein, 183 So. 753, 754, 134 Fla. 241. 
Ga.—Lo^an v. Yancey, 131 S.E. 514, 
161 Ga 579. 

Ind.—State ex rel. Pink v. Cockley, 
37 NE2d 284, 110 Ind.App. 417. 
ICan.—Corpus Juris CLUoted in Hill v. 
Grand Lodgre, I. O. O. F. of Kansas, 
138 P.2d 438, 442, 157 Kan. 34. 

Ky.—Breslin y. Gray, 14*3 S.W.2d 452, 
283 Ky 785. 

La.—Tucker v. LeGette, App., 8 So. 
2d 339—Ethrldge-Atkins Corporar 
tion r. Tilly, App., 178 So 669— 
Succession of Meyers, 133 iSo. 897, 
16 LaApp. 675—Spring v. Barr, 120 
So. 256, 9 LaApp. 782. 

Mo.—Ottenad v. Mount Hope Ceme¬ 
tery & Mausoleum Co., App, 176 
SW.2d 62. 

•Okl.—Corpus Juris cited lu McGee v. 
Kirhy, 118 P.2d 199, 200, 189 Okl. 
488. 

Tenn.—^Butterbaufirh v. Loew*s, Inc., 
77 S.W.2d 644, 16'8 Tenn. 284, 96 
A.L.II. 973—Hankins v. Waddell, 
167 SW.2d 694, 26 Tenn.App. 71. 
Tex.—Corpus Juris cited lu Pioneer 
Building & Loan Ass'n y. Johnston, 
Ciy.App., 117 SW.2d 556, 559, error 
dismissed—^Manes v. J. L Case 
‘Threshing Mkch. Co., Civ.App., 295 

S. W. 281—^McDonald v. Ayres, Civ. 
App., 269 S.W. 1105. 

•37 C.J.P 1039 note 64. 

Agreement of parties 
An action was not harred by limi¬ 
tations, laches, and stale demand, 

«where .parties agreed that case 
should be continued without preju¬ 
dice to parties' rights until final de- 
.olslon ip. another action by plaintiff 
against third party and that judg¬ 
ment should be rendered for plamtiff 
when flTial judgment for him was 
rendered ip such other casa—Shrop¬ 
shire y. Jones, Tex.Ciy.App., 129 S. 
'W.2d 480. 

ZdbOUug* Ship 

Filing •libel in rem against ship 
twas held tf> ipterrupt running of. 


state statute of limitations against 
owner, regardless of whether court 
had jurisdiction. 

U.S.—^Hotard y. Brodr Wilhelmsen 
Aktieselskabet, aC.A.La., 23 F.2d 
668 . 

La.—^Board of Com'rs of Port of New 
Orleans y. Toyo Kisen Kalsha, 113 
So 127, 163 La. 865. 

Several causes of aotiou 
Pleas of prescription of three 
years were good against all demands 
for additional royalties on gas which 
had accrued more than three years 
before the filing in 1933 of a suit still 
pending in a Louisiana state court, 
and an action for additional royalties 
filed in the federal district court in 
September, 1940, did not Interrupt 
prescription with respect to royalties 
which had accrued after its filing, 
and hence prescription likewise ran 
on all claims from the time of the 
1933 suit until the federal court ac¬ 
tion was filed, except with respect to 
the three years immediately preced¬ 
ing date of filing of that action.— 
Hemler y. Union Producing Co, D.C 
La., 40 F.Supp. 824, afilrmed in part 
and reyersed in part on other 
grounds, C.C.A., 134 F.2d 436. 

Belay pending litigation of prtUm- 
Inaxy matter 

Mo.—Scheer y. Trust Co, of St, 
Louis, 49 S.W.2d 135, 330 Mo. 149. 
N.J.—^Partnck y. Groves, 169 A. 701, 
115 NJ.Eq. 208 
Contest in land department 
Or.—Frink v. Hoke, 56 P. 1093, 35 
Or. 17. 

37 C.J. p 1039 note 64 [c]—26 C J. p 
844 note 77. 

39. Kan —Corpus Juris guoted in 
Hill y. Grand Lodge, 1. O. O. F. of 
Kansas, 138 P.2d 438, 442, 157 Kan 
34—^Hutchinson y. Hutchinson, 141 
P. 589, 92 Kan. 518, 52 LR.A.,N 
S., 1165. 

Mo.—Ottenad y. Mount Hope Ceme¬ 
tery & Mausoleum Co., App., 176 S 
W2d 62. 

4a Fla.—Corpus Juris cited in 
State y. Stein, 183 So. 753, 754, 134 
Fla. 241. 

37 C.J. p 1040 note -66. 

4L Mo—Ottenad v. Mount Hope' 
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Cemetery & Mausoleum Co., App., 
176 S.W.2d 62. 

Froeeedingg provoked by predecessor 
Where plaintiff's predecessor In In¬ 
terest as holder of note secured by 
deed of trust elected to foreclose un¬ 
der a yold power of sale, predecessor 
proyoked the litigation by which sale 
was set aside, and plaintiff could not 
rely on such litigation as arresting 
the running of the statute of limita¬ 
tions during the pendency thereof, 
and plaintiff's subsequent proceeding 
to foreclose deed of trust after ex¬ 
piration of limitations was barred.— 
Ottenad y. Mount Hope Cemetery & 
Mausoleum Co., supra. 

42. U.S.—U, S. y. GUUes, ac.N.T„ 
144 F. 991. 

37 C.J. p 1040 note 67. 

Failure to plead 

Executor's former suit to recoyer 
trust fund did not suspend running 
of statute as to defendant's claim 
against estate not pleaded In set-off. 
—Mann y. Smith, 14 S.W.2d 722, 158 
Tenn. 463. 

43. U.S—U. B. y. Gillies, C.C.N.Y., 
144 F. 991. 

37 C.J. p 1040 note 68. 

44k WVa.—Flsmn y. Yeager, 124 S 
E. 586, 97 W.Va 38. 

45. La.—Alfred Hiller Co y. Hotel 
Grunewald Co, 70 So. 234, 138 La 
305. 

37 C J. p 1040 note 69. 

4a U.S.—^Broussard y Missouri Pac 
R. Co, B.C.La, 47 F.Supp. 750. 

Back of JuxisdictioiL not suillolently 
shown 

La—^Ethrldge-Atkins Corporation y. 
Tilly, App., 178 So. 669. 

47. Utah.—American Theatre Co. y 
Glasmann, 80 P.2d 922, 95 Utah 
303. 

4a U.S.—Sartor y. Southern Carbon 
Co, D.C.Ija, 61 F.Supp. 649. 

Ark.—State, for Use of Glover, v 
McUroy. 116 S.W.2d 601, 196 Ark. 
63. 

Idaho.—Coxpns Juris anoted in Lem¬ 
hi County y. Boise Inye Stock Loan 
Co., 278 P. 214, 217, 47 Idaho 712. 
—Corpus jDZls quoted in Hill y 
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a different matter will not toll limitations.^^ Where 
one has a choice of remedies, the fact that he se¬ 
lects one remedy does not toll limitations as against 
an action based on another remedy.®^ While a 
creditors* bill has the effect to stay during its pen¬ 
dency the running of the statute of limitations, it 
has that effect only as to such debts as are brought 
into the suit and kept alive while it is pending, and, 
after the conclusion of the suit, the statute con¬ 
tinues to run.5i Where a party elects his remedy by 
action in a federal court, instead of maintaining an 
action in a state court, the statute of limitations 
runs against his claim in the state court.^^ 

It has been held that legal proceedings do not 
toll limitations as to one not a party thereto,^^ 
and a decree in proceedings to which one is not a 
party does not suspend the statute of limitations 
until the decree is set aside.®^ Where a cause of 
action does not accrue to a party until final ter¬ 
mination of legal proceedings, limitations do not 
begin to run until thcn;56 but, where plaintiffs 


rights are settled by a decree so that his right of 
action accrues on its entry, subsequent proceed¬ 
ings resulting in later orders or decrees which are 
void do not toll limitations.®® 

Public prosecution. Where the private action of 
trover is suspended until the prosecution for the 
offense has been duly conducted and ended, the 
statute of limitations does not begin to run until the 
termination of the prosecution.®^ 

§ 248. -Appeal and Proceedings to Re¬ 

view 

The pendency of an appeal may or may not toll 
limitations, in accordance with whether or not such 
appeal precludes maintenance of the suit. 

Where time runs from a judgment, it would seem 
that a final judgment, to tlie enforcement of which 
there is no impediment, is contemplated.®® Pend¬ 
ing decision of a motion for new trial,®® or pending 
an appeal,®® the statute will not run against mat¬ 
ters which are still properly cognizable in the pro- 


Orand 'Lodfire, X. O O F of Kansas, 
138 P.2d 438. 442, 167 Kan 34. 

La.—^Lacour Plantation Co v. Jewell, 
173 So. 761, 186 La. 1065—Heed v. 
Succession of Qlbson, 171 So, 43, 
185 La. .821—^Bounsel v. Hallways 
Realty Co., 115 So. 742. 165 La. 
636. 

Mich.—Sumner y. City of Detroit. 267 
N.W. 769, 276 Mich 689—Renner 
V. Gilchrist, 286 N.W. 147, 289 
Mich. 85 

Mo.—Scheor v. Trust Co, of St. 

Louis, 49 SW.2d 135, 880 Mo 149. 
Web.—Frye v. Sibbltt, 17 N.W.2d 617. 
145 Web. 600 

W.Y.—Nunck V. Baker, 14 W.T.S.2d 
503—Clark v. Herkimer County, 8 
NT,S.2d 675. 

Okl.—Warron v. Stonsbury, 169 P.2d 
741, 196 Okl 662. 

Tenn.—'Kitchen-Miller Co. v. Kem, 91 
S.W.2d 291, 170 Tenn, 10. 

Tex.—^Farmers & Merchants Wat. 
Bank V. Amngton, Civ.App., 9'8 S. 
'W.2d 878. 

37 C.J. p 1040 note 70. 

Bights not before court 
Pendency of former proceedings. In 
which lien rights of county were not 
before court, did not toll limitation 
on enforcing lien for taxes.—^Lemhl 
County V. Boise Live Stock Ixian Co., 
278 P. 214. 47 Idaho 712. 

49. Okl.—^Moore v. Kennedy, 165 P. 

2d 832, 19<6 Okl. 362. 

Tex.—Cleveland 'Slate Bank v. Gard¬ 
ner, Com.App., 286 S.W. 178— 
Farmers & Merchants Wat Bank 
V. Arrington. Clv.App., 98 S.V7.2d 
878—Ilseng Production Co. v. 
Shackelford, Clv.App, 38 iS.'W.2d 
816. 

Va.—^Brunswick land Corporation v. 


Perkinson, 1^1 S.H 138, 158 Va. 
603. 

Test case 

Alleged pendency of test case re¬ 
specting rights of defendants would 
not toll statute of limitations.—^Ves¬ 
per V. Forest Lawn Cemetery Ass’n, 
67 P.2d 368, 20 Cal.App.2d 157. 
wm contest 

A will contest does not prevent 
five-year statute of limitations from 
commencing to run on probation of 
the will in common form and ap¬ 
pointment of executors; and, limita¬ 
tions begai} to run against action to 
have residuary clause of will ruled 
void when will was probated in com¬ 
mon form and executors appointed, 
and heirs could not stop the running 
of the statute by instituting will con¬ 
test—Odom V. Langston, Mo., 195 S. 
W.2d 463, 

SOi Cal —d'Artenay v Hansen, 81 P. 

2d 4'60, 188 CalApp 3’9. 

87 O J. p 3040 note 64 £e]. 

51. Va.—^Blair v Borer, 116 8 F. 767, 
135 Va. 1—^Prince v. McLemore, 61 
S.F. 802, 108 Va. 269, 

Uea ersditovs’ suit 
Lien creditors’ suit, from date of 
Institution and during its pendency, 
stays running of statutory limita¬ 
tions as to all lien debts brought into 
suit.—^Berrymont Land Co. v. Davis 
Creok Land & Coal Co., 158 6,F. 661, 
110 W.Va. 306 

53, Cal.—^Hooker v. Fast Riverside 
Xrr Dist, 177 P. 184, i38 Cal.App. 
615. 

>37 C J. p 1041 note 74. 

53. Tenn.—Hankins v. Waddell, 167 
S.W.2d 694, 26 TennAPP. 71. 
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Eleotloa to proceed agoliurt one pev. 
son 

The mere fact that plaintiff elect¬ 
ed to proceed in the first instance 
against only one of two or more psjr^ 
ties it might have sued does not ex¬ 
cuse plaintiff’s failure seasonably to 
assert its rights against defendant; 
nor do such proceedings, to which de¬ 
fendant was not a party, toll the 
statute of limitations.—-Anchor Stove 
& Range Co. v. Montgomery Ward A 
Co, C.C.AI1L, 114 F 2d 893, certiorari 
denied 61 S.Ct 6'51, 312 US. 683, 85 
L.Fd. 1121. 

54. Ala.—American Bonding Co. v. 
Montgomery Fourth Wat. Bank, 88 
So. 888, 205 Ala 652. 

87 C.J p 1041 note 71. 

55. Ark.—^Bowen v. Lovewell, 177 S. 
W. 939, 119 Ark. 64. 

87 aJ. p 1041 note 75. 

56. CaJ—^Elkins v. Bryson, 60 P.2d 
801, 16 Cal.App 2d 173. 

57. Pa,—^Hutchinson v. Merchants’ 
& Mechanics’ Bank, 41 Pa 42, 80 
AmD. 596. 

58. Okl —Oozpiui garls dted in 

Jareoki Mfg Co. v. Fleming, 64 P. 
2d 659, 660, 179 Okl 62. 

37 C.J p 1041 note 79. 

69. Cal.—Westphal v. Arnoux; 197 
P. 895, 51 CalA.pp. 532 
87 C.J. p 1042 note 80. 

60. Cal.—Corpus Juris cited in 
Bums V. Massachusetts Bonding A 
Ins. Co., 146 P.2d 24, 28, 62 Cal. 
App 2d 962. 

Mo.—^Ripley v. Bank of Skidmore, 
198 S.W.2d 861. 

Okl—Whipps, Inc., v. Kling Bros A 
Co., 127 P.2d 166, 191 Okl. 163— 
Jareckl Mfg. Co v. Fleming, 64 P* 
2d «59, 176 OkL 62. 
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ceeding and against whidi the bar was not com¬ 
plete before action brought, and a right or cause of 
action depending or founded on a judgment is not 
subject to limitations from the entry of the judg¬ 
ment, where an appeal from the judgment is per¬ 
fected which suspends the rights of the parties.®^ 
While a plaintiffs right of action is thus suspended 
by an appeal from the judgment which fixes such 
right, thus depriving him of the means of enforc¬ 
ing his claim, pending such appeal, limitations will 
not run until tibe final disposition of the appeal,^^ 
and the time during which the stay lasted must be 
deducted from the aggregate time which elapsed 
between the entering of the judgment and the bring¬ 
ing of the suit on it.®® A judgment barring action 
suspends limitations until it is set aside on appeal,®^ 
and it has been held that even an invalid appeal, 
when allowed, must be respected until the appel¬ 
late court has passed on the question.®® In an ac¬ 
tion of debt or scire facias on a judgment, a new 
promise or any other fact that clearly rebuts the 
presumption of payment during the existence of 
such fact suspends the operation of limitations 
which will commence to run anew from the time 
of the cessation of the operation of sudi fact®® 

If, however, the judgment is final and enforceable 
notwithstanding an appeal except on the execu¬ 
tion of supersedeas or stay bond, a mere appeal will 
not prevent the running of limitations against an 
action fotmded on such judgment, unless such judg¬ 
ment was stayed or superseded,®^ since limitations 
in such a case run from the date of the judgment 
rather than from its affirmance on appeal;®® nor 


is a limitation suspended where the statute neither 
in terms nor by implication gives any effect to a 
stay other than the suspension of the right to issue 
execution.®® An appeal taken long after the delay 
allowed by law for an appeal has expired cannot 
operate as an interruption to the running of limi¬ 
tations,'^® and this rule applies where the appeal is 
unauthorized,or is made to a board or court 
lacking power to aid appellant.^® Where the court 
erroneously refused to enter a nonsuit, but instead 
entered final judgment against defendant, an appeal 
in such suit does not suspend the running of limita¬ 
tions in a new suit between the same parties.^® 

A fnotion for a rehearing, made after the decision 
of the appeal, does not suspend the running of the 
statute against the right of action on the super¬ 
sedeas bond'^4 

A supplemental order or judgment on issues not 
involved in the principal judgment, from which or¬ 
der an appeal was taken, does not toll the statute of 
limitations as to the principal judgment.^® 

By construction of a statute a particular action 
may be held to have accrued at the time of a de¬ 
cision by a commissioner and an appeal therefrom 
does not suspend the ruxming of the statute of limi- 
tations.7® 

The distinction between a writ of error and an 
appeal has been held to result in the doctrine that a 
writ of error does not suspend a statute of limita¬ 
tions which began to run at the date of the judg- 
ment.'^7 


Tex.—City of Fort Worth v. Zane- 
Cetti, Coxn.App., 29 S.W 2U '968— 
Xiipsitz V First Nat. Bank, Civ. 
App., 288 S.W. 609, ajarmed, Com. 
App., 293 S.W. 1568, modified in 
other respects 296 S.W. 490—Ams- 
ler V. Cavitt, Civ.App., 271 S.W. 
139—^McDonald v. Ayres, Civ.App., 
269 S.W. 1105. 

37 OJ. p 1042 notes 81. 82. 

Sevival of jnidsrineiit 
Cal.—^Thompson v. Cook, 148 P 2d 
107, 61 Cal.App.2d 485. 
flpgfwrtHng xnaadate on trial oonrt rec¬ 
ords 

OLilmitatlons do not commence to 
ran against right of action resulting 
from reversal of case hy supreme 
court until Its mandate Is spread on 
record in trial court—^Baxter v. 
Board of Com’rs of Rogers County, 
241 F. 758, 113 Okl. 285—Board of 
Com'rs of Rogers County v. Baxter, 
241 P. 752, 113 Okl. 280. 
nim 111.—^Peoria County v. Gordon, 
83 Ill. 435. 

37 C J. p 1042 note 83. 

6 SL Okl —Whlpps, Inc. v. SUlng 


Bros. & Co.. 127 P.2d 166, 191 OkL 
163. 

37 C.J. p 1042 note 84. 

63. US—^Irvine v. Bankard, C.C. 
Md., 181 F. 206, aflarmed 184 F. 
986, 106 C.CA. 664. 

64. Tex.—IiiCLuid Carbonic Co of 
Texas v. liOgan, Clv.App, 79 S.W. 
2 d 632. 

66 . U.S.—^Irvine v. Bankard, C.C. 
Md., 181 F. 206, amrmed 184 F. 
986, 106 CaA. 664. 

66 < Vt.—^Fairbanks v. Devereaux, 8 
A. 1600, 58 Vt 859. 

37 C.J. p 1042 note 87. 

67. U.S.—^Reed Co. v. International 
Container Corporation, D.C.N.Y., 43 
F.Supp. 644. 

111 .—Geisler vi Benken, 66 N E:.2d 813, 
328 Ill App. 857. 

lia.—^Bailev v. Louisiana & N. W. R. 
Co, 105 So. 626, 1159 lA. 576—Car- 
lile V. Huckaby, App.. 154 So. 462. 
Wash.—^Baisch v. Gibson, 244 P. 259, 
138 Wash. 127. 

37 C.J. p 1042 note 88. 

68 . Wash—Baisch v. Gibson, supra. 
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69. Ran —State v. Alexander, 114 P. 
241, 84 Kan. 393. 

37 C.jr. p 1043 note 89. 

70. La.—Allen v McDonald, 89 So. 
799, 149 La. <610. 

N.J.—^In re Killough's Bstate, 182 A 
84, 119 N J.Bq. 255. 

71. Ind.—^Read v. Abe Rosenblum & 
Sons, 53 N.B2d 876, 115 Ind App 
200 

78. Cal—^Broyles v. State Personnel 
Board, 108 P.2d 714, 42 Cal App 2d 
803 

73. Fla.—West Coast Fruit Co. v. 
Hackney, 136 So. 699, 102 (Ele- 106>6. 

74. MiCh —^Busch v, Wilcox, 64 N.W. 
485, 106 Mich. 514. 

75. Okl.—Hoskins v. Peak; 228 P. 
478, 100 Okl. 124. 

76. Tex.—^Bostick v. Heard, Civ. 
App., 164 S.W. 34. 

77. Ohio.—Levering v. Morrow 
County Nat Bank, 100 N.H 822, 
87 Ohio St 117, 43 !L.R.A.N.S., 611, 
AnnCasl918B 917. 

87 aJ. p 1043 note 94. 



§ 249 LIMITATIONS 

§ 249. -Proceedings in Insolvency, Bank¬ 

ruptcy or Receivership 

a. In general 

b. Bankruptcy 

c. Receivership 

a. In Genend 

Insolvency of a debtor may or may not toll limita¬ 
tions In accordance with the circumstances and the pro¬ 
visions of any statutes covering such matter. 

It has been broadly stated that a proceeding in 
bankruptcy is distinguished from a receivership or 
insolvent succession, as respects the running of pre¬ 
scription, in that a creditor's right to sue and en¬ 
force his claim is affected by the bankruptcy pro¬ 
ceeding, while in the latter he may still assert his 
claim against the receiver or the representative 
of the succession.78 After the property of an in¬ 
solvent debtor has been assigned under the insol¬ 
vent laws, and thus sequestered and placed in the 
custody of the law in trust for his creditors, the 
statute of limitations does not run against their 
claims on his estate in the hands of his assignee 
during the pendency of the insolvency proceed¬ 
ings.*^® In some states the running of limitations 
is suspended by reason of insolvency in cases falling 
within the purview of the statutes,®® as in respect 
of a claim, which in its nature is provable against 
the estate of the debtor,®! or the statute otherwise 
regulates the presentation of claims in respect of 
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the statute of limitations.®* 

A claim against the estate of the debtor in the 
hands of his assignee stands on a ground different 
from that on which the right of action stands 
against the debtor personally; that right is not tak¬ 
en away or suspended by the proceedings in insol¬ 
vency, and is therefore barred by the lapse of the 
usual period of limitation.®® It has also been held 
that a mere assignment for the benefit of creditors 
will not prevent the statute of limitations from run¬ 
ning.®^ 

b. Bankruptcy 

Where bankruptcy proceedings preclude plaintiff 
from suing, they ordinarily toll limitations. 

Generally^ speaking, where plaintiff is precluded 
from conGUtnencing suit during the pendency of bank- 
ruptcy proceedings, as where he must first secure 
consent of the bankruptcy court, limitations as to 
such suit are tolled while plaintiff is necessarily de¬ 
layed by the pendency of the bankruptcy proceed¬ 
ings or the securing of the essential consent,®® and, 
under the Bankruptcy Act of 1898, as amended in 
1938 by provision expressly regulating such mat¬ 
ter, 11 U.S.C.A. § 29 subd f, the general rule is that 
both state and federal statutes of limitation are 
tolled by bankruptcy proceedings in so far as such 
limitations affect debts provable against the bank¬ 
rupt;®® but such amendment will not be accorded 


78. La—Chalkley v. Pellerln, App., 
186 So. 8'82. 

79. Md.—re Lelman, '82 Md. 226, 
3 Ain.R. 182. 

87 C.J. p 1043 note 97. 

Trusts not affected by statute see 
supra S 179. 

Property in custody of law srcnerally 
see Infka S 956 

Bank to iLsads of ooBmissloner 
Rlgrhts of depositors of insolvent 
and defunct bank wbicb was taken 
over by commissioner of bankingr 
were held not affected by statute of 
limitations.—^Federal Trust Co. v. 
Brand. Tex.Giv.App., 76 S.W.2d 142, 
error refused. 

sa Wis.—^In re Liquidation of Bank 
of Viroqua, 288 N.W. 266, 232 Wls. 
644. 

37 0 J. p 1043 note 99, 

Banking act 

The statutes relating to winding- 
up of affairs of Insolvent banks by 
the commissioner of banking com¬ 
mencement of liquidation proceedings 
by the banking commission staryed 
the operation of statute of limits^ 
lions as to obligations of the insol¬ 
vent bank so that time between com¬ 
mencement of liquidation proceeding 
and presentment of claims by credi¬ 


tor could not be counted as part of 
statutory period.—^Zn re Liquidation 
of Bank of Viroqua, supra. 

81. Cal—^Daman v. Hunt, 191 F. 376, 
47 Cal.App. 274. 

87 C.J. p 1043 note L 
88 . Ohio.—^Burrows ▼. Hussong, 81 
Ohio ClrCt 211. 

83. Mich—^Parsons v. Clark, 26 N. 

W. 666, 59 Mich 414. 

87 aJ p 1043 note 98 
84i, Mich—^Parsons v. Clark, supra. 
CanoOUwtioa of instnunent 
Even if instrument, whereby debt¬ 
ors transferred their partnership 
property to trustee for expedient 
liquidation of indebtedness but with 
understanding that on payment of 
indebtedness property was to be re¬ 
turned to debtors, operated 83 an as¬ 
signment for benefit of creditors, the 
agreement could not be relied on as 
tolling the statutes of limitation 
where the agreement was expressly 
canceled more than the statutory pe¬ 
riod prior to institution of action — 
Southwestern Drug Corporation v 
Chilner, Tex Civ.App., 116 S.W.2d 899. 
85. CaL—-Wells v. California Toma¬ 
to Juice, 118 P.2d 916, 47 Cal App. 
2d 634. 

Tex.—^Martindale Mortg. Co. v. Crow, 
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Civ App., 161 S.W.2d 866, error re¬ 
fused. 

Fxooeedtog not a true baakniptey 
The pendency of proceeding where¬ 
by city sought composition of its 
debts did not suspend statute of lim¬ 
itations with regard to city’s unre¬ 
funded bonds, coupons, and warrants, 
since such a proceeding, while with¬ 
in bankruptcy powers of the United 
States, is not a true bankruptcy, in 
that property of debtor is not sur¬ 
rendered to court; nor are Its debts 
discharged; and creditors may sue 
on their claims in ordinary manner 
unless bankruptcy court should en¬ 
join such suits.—^Blttenoure v. City 
of Bdmburg, C.C.A.Tex., 169 P.2d 989. 

86 . Cal—Wilson v. Walters, 151 P. 

2d ess, 66 Chi App 2d 1. 

La.—^Meridian Fertilizer Factory v. 

Collier, 192 So 8'68, 198 La. 815 
Mich.—^Maier v. Meyers, 22 N.W.2d 
869, 314 Mich. 471. 

Statute not one of UmltatloiLB 
The statute requiring actions to he 
brought to trial within five years 
after filing is not a “statute of limi¬ 
tations” within meaning of provision 
of the Federal Bankruptcy Act that 
operation of any statute of limita¬ 
tions affecting the debts of a bank- 
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a retroactive construction.^^ The purpose of pro¬ 
visions suspending limitations during pendency of 
proceedings imder the act is to preserve the rights 
of creditors as they existed at the commencement 
of bankruptcy proceedings,and such provisions 
have been construed as applying only to actions 
against the debtor and not to actions by or under 
the debtor, so that limitations as to the latter are 
not tolled by bankruptcy proceedings,although it 
has also been held that the running of the statute 
on a debtor^s right to maintain an action was tolled 
by the filing of a petition in bankruptcy.®^ Under a 
provision giving a trustee two years subsequent to 
the date of adjudication in which to institute pro¬ 
ceedings on any claim against which federal or 
state limitations had not expired at the time of fil¬ 
ing a petition for bankruptcy, where no action is 
brought by the trustee within the two year period, 
or within the state limitation period, the action is 
barred.®! 

Under the act of 1898 as it existed prior to the 
1938 amendment, however, the commencement of 
the proceeding or an adjudication of bankruptcy did 
not stop or toll the nmning of the statute of limita¬ 


tions,^® although it was also held that, if prescrip¬ 
tion had not run at the time of the filing of a peti¬ 
tion for voluntaiy or involuntary adjudication of 
bankruptcgr, the provisions of both state and federal 
statutes of limitation were superseded by the provi¬ 
sion of the Bankruptcy Act prohibiting suits by or 
against the trustee of a bankrupt estate subsequent 
to two years after the estate had been dosed.®® It 
has been held that, even if bankruptcy proceedings 
would toll limitations against the bankrupt, where 
such proceedings are pending against a partnership 
limitations against the individual partners would not 
be toUed.®^ 

c. Beceivership 

Ordinarily the mare appointment of a receiver does 
not toll limitations, but limitations may be tolled where 
the circumstances are such that his appointment In ef¬ 
fect precludes the bringing of suit. 

In the absence of a statutory provision to the 
contrary,®® the mere appointment of a receiver does 
not in any way affect the running of the statute of 
limitations,®® and, even though property may be in 
custodia legis during a receivership, limitations will 
continue to run where the circumstances are such 


rupt shall be suspended on films of 
petition In bankruptcy.—^Bank of 
America Nat. Trust & Savings Ass’n 
V. Moore & Harrah, 128 P.2d 623, 64 
Cal.App2d 37. 

87. U.S.— Bigga V. Mays, CO.A.Axk., 
125 F.2d 69>3. 

88 . DeL—Bovay v. HL M. Byllesby 
Co., Ch., 29 A.2d 801. 

Xf plalntur Is the tnurtee in bank¬ 
ruptcy, resarded as the mere agent 
of the bankruptcy court, delay of the 
court in authorizing the suit after 
full knowledge of fraxid of defendant 
will .not toll limitations.—Bovay v. 
H. M. Byllesby & ffo,, supra. 

89. Del.—^Bovay v. 9BL M. Byllesby & 
Co., supra. 

OoxpoxaitUm dalmlng under bankrupt 
N.T.—Airplane & Marine Instru¬ 
ments V. Hefele, 96 N.Y.S.2d 53, 
188 Mlsc. 244. 

90. Okl.—State ex reL Oom’rs of 
Land Office v. Jones, 176 P.2d 992. 

9L N.Y.—Kavanagh v. Cocheu, 11 
K.Y.S.2d 879, 170 Mlsc. 972. 

98. U.S.—^Biggs V. Mays, C.CA«Ark., 
125 F.2d 698. 

Ariz.—Cozpus JnxUi cited in Hyder 

V. Shamy, 40 P.2d 974, 975, 45 Arlz. 
130. 

Ark.—Meyer v. Cunningham, 121 S. 

W. 2d 90, 196 Ark. 1097. 

87 G.J. p 1043 note 5-p 1044 note 7. 
As to Judgment Uen 

A creditor, who had a valid Judg¬ 
ment lien against the debtor’s land 


at the time of the Judgment debtor’s 
bankruptcy, need not thereafter re¬ 
vive his Judgment by scire facias to 
preserve the Hen as against the trus¬ 
tee and the existing creditors, smce 
the rights of all the parties became 
fixed at the time of bankruptcy, and 
especially where no trustee had been 
appointed at the time the scire facias 
proceedings should have been 
brought, so that there was no one 
who could be designated cus terre- 
lenant in such proceedings.—Ludo- 
wid Celadon Co. v. Potter Title & 
Trust Co., aCLAPa., 273 F. 1009. 
Limitations uudsr acts pxlor to 1898 

(1) Act of 1867.—Hawes v. Fette, 
12 Ark. 374—37 C.J. p 1044 notes 8- 
U. 

(2) Acts prior to 1887. 

Ala.—HarweU ▼. Steel, 17 Ala 872. 
N.Y.—Sacia v. De Graaf, 1 Cow. 356. 
37 C.J. p 1044 notes 13, 14. 

93L U.S.—^In re Handy-Andy Stores 
of Louisiana, D.CJEjS., 51 F.2d 93, 
affiimed, aCA., First Nat. Bank 
V. Sharp, 64 F.2d 886. 

94). Ark.—^Meyer v. Gunnmgham, 121 
S.W.2d 90, 196 Ark. 1097. 

95. Conn.—^Lippltt v. Ashley, 94 A 
995, 89 Conn. 451. 

37 C.J. p 1044 note 17. 

98; TT.S.—^Yager v Liberty Royalties 
Corporation, C.C A Okl., 123 F.2d 
44—International Shoe Co. y. Pic¬ 
ard & Oeismar, D.C.La., 30 FSupp. 
(570, affirmed, C.CIA., Mayer v. Gros, 
118 F.2d 783. 


Fla.—Smith v. Barnett Nat. Bank of 
Jacksonville, 156 So. 478, 116 Fla. 
454. 

IlL—O’Connell v. Chicago Park Dist., 
34 N.B.2d 836, 876 IlL 550, 185 AL. 
R. 698. 

Iowa.—^Bohrlg v. Whitney, 12 N.W. 

2d 866, 284 Iowa 485. 

Md—Hayes v. Armstrong, 125 A 
610, 14i5 Md. 268. 

Mass —Commissioner of Insurance v 
Bristol Mut Liability Ins. Co., 181 
N.R 208, 279 Mass. 825. 

N.D.—Lakeville Tp. v Northwestern 
Trust Co., 22 N.W.2d 691, 74 N.D 
896. 

Okl.—Skinner v. First Nat. Bank, 273 
P. 893, 185 Okl. 61. 

Pa—^Bell V. Forred, 47 PaDist. & Co. 

248, 35 Berks Go.L.J. 198. 

Tex.—Cocpus Juris cited la U. S. Fi¬ 
delity & GKiaranty Co. v. First Nat. 
Bank, Clv.App., 98 S-W.id 662, 565, 
error dismissed. 

87 C J. p 1044 note 18. 

Coaversioa la iadlvldual capacity 
Where liability of receiver who ex¬ 
ceeds his authority Is In his individ¬ 
ual capacity and not in his official 
capacity, limitation on action for 
conversion by owner of printing ma¬ 
chinery which was unlawfully taken 
by receiver for publishing corpora¬ 
tion and sold was not tolled while 
machinery was in receiver's posses¬ 
sion, since owner was not without 
remedy to afford proper relief.—Tay¬ 
lor V. Missouri Central Type Foundry 
Co.. 53 P.2d 815, 148 Kan. 175. 
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that suit could have been maintained.®*^ However, 
limitations do not run as respects possession or the 
right of possession of property which is in the cus¬ 
tody of the court through its receiver,®® and ap¬ 
pointment of a receiver for an insolvent may pre¬ 
clude the necessity of bringing suit to enforce liens 
within the time usually limited for enforcement of 
such right by action,®® or of diligently prosecuting 
a suit already commenced.^ It has also been held 
that appointment of a receiver tolls limitations 
where insolvency is alleged in the application for his 
appointment and it is apparent that hopeless insol¬ 
vency is a fact, and where no business was ever 
undertaken by the receiver except marshaling of 
assets for distribution, as under such circumstances 
it would have been useless to institute suits,® and 
that, where it would be inequitable to do so, the 
court will direct a receiver not to plead limitations 
as against creditors of an insolvent.® 

Where the receiver is appointed to take charge 
of an estate for the purpose of administering it,^ 
as for instance, the settlement of the affairs of a 
partnership and the payment of firm debts, the stat¬ 
ute being substantially for the benefit of all the 
creditors, in analogy to an ordinary creditors’ bill, 
the running of the statute of limitations is suspend¬ 
ed in equity against claims by firm creditors for the 
payment of partnership debts out of the assets in the 
receiver’s hands.® The appointment of a receiver 
for the final winding-up of the estate of a dissolved 
corporation is within the same reason,® and wheth¬ 
er a debt sought to be proved against a corporation 
for which a receiver has been appointed is or is not 
barred by time depends on its status at the date of 
the decree sequestrating the assets of the corpora- 
tion.7 

Where the action is essentially one against the re¬ 


ceiver rather than against the company in receiver¬ 
ship, and involves funds which were in his pos¬ 
session but which were never in possession of such 
company, the fact that limitations would have run 
as against a claim against the company will not bar 
the suit.® Since a receiver is the agent of the court 
appointing him and not the agent of the owner of 
the property,® and as a general rule the owner is in 
no manner responsible for the receiver’s acts,i® it 
follows that, on the owner’s acceptance of the prop¬ 
erty under an order of the court charging the prop¬ 
erty with the receiver’s liabilities, a cause of action 
against the owner for the receiver’s acts does not 
accrue and the statute of limitations does not begin 
to run in the owner’s favor until then.n A suit 
for personal injury sustained while a railroad was 
operating under a receivership cannot be barred for 
staleness where it was brought after the termina¬ 
tion of the receivership but within the period pre¬ 
scribed by the statute of limitations.^® 

§ 250. Pendency of Negotiation 

The pendency of negotiations for settlement of a eon- 
trOiVersy does not toll limitations. 

The mere pendency of negotiations for the adjust¬ 
ment of a controversy does not suspend the statu¬ 
tory prescription against an action on the claim in- 
volved.i® Where the negotiations result in an 
agreement to submit a controversy to the attor¬ 
neys of the respective parties for them to advise a 
plan of settlement, but the attorneys do not act on 
such agreement, limitations are not tolled during 
the period of submission in the absence of a provi¬ 
sion in the agreement specifically tolling limita- 
tions,i* and the mere fact that there are negotia¬ 
tions with a view of referring a disputed matter to 
arbitrators does not suspend the running of the stat- 


97. N.T.—Chance v. Guaranty Trust 

Co. of New Tork. 20 N.T.S.2d 636, 
173 Misc. 7>54, amrined 18 N T.S 2d 
78<5, 267 Apj>Blv. 1006, appeal 

granted 14 N.T.S 2d 999, 25.8 App. 
Dlv. 725, affirmed 26 N.n3 2d 802, 
262 N.Y. 666. 

Tex—McNutt V. Cox, 129 SW2d'626, 
133 Tex. 409, 122 A.LB. 941. 

98. Fla.—City of Sarasota v. Dixon, 
1 So.2d 198, 146 Fla. 869. 

Property In custodla legis generally 
see infra § 256 

99. N.J—^Riverside Apartment Cor¬ 
poration V. Capital Const Go, 152 
A. 768, 107 N.XEia. 4015, affirmed 
158 A 740, 110 N.XBg. '67. 

Wash.—Du Charme . v. American 
Wood Pipe Co., 296 P. 168, 161 
Wash, 114. 

1. N.J.—^Riverside Apartment Cor¬ 
poration V. Capital Const. Co., 162 


A. 793, 107 N.J.B<l. 406, affirmed 
168 A, 740, 110 N.J.Ba. *67. 

8. U.S—McGinnis v. Corporation 
Funding & Finance Co., D.C.Pa, 8 
F.2d *582. 

3. Del.—^Haas v. Sinaloa Explora¬ 
tion & Development Co., 152 A. 216, 
17 Del.Ch. 263. 

4b Tex.—St (Louis Union Trust Co. 
V. Missouri Pac R. Co., Civ App., 
146 S.W 846. 

37 O.J. p 1044 note 19. 

5. N.J—Kirkpatrick v. McElroy, 7 
A 647, 41 N XBa. 639. 

87 C J. p 1044 notes 19, 20. 

6. N.T.—Ludington v. Thompson, 47 
NE. 908, 168 N.T. 499. 

87 O.J. p 1045 note 21. 

7. Mass.—^Atty. - Gen v. Supreme 
Council A. L. H, 81 N.B. 966, 196 
Mass. 161. 


8 L Tex.—^Indian State Oil Co. of 
Texas v. MoCutchen, Civ App, 183 
'S.W.2d 692, error refused. 

9. Tex.—Kansas City, M. & O R7< 
Co. V. Weaver, Civ. App., 191 S.W 
1591. 

10. Tex.—^Kansas City, M. & O. By 
Co. V Weaver, supra. 

11 . Tex.—^Kansas City, M. & O By- 
Co. V Weaver, supra. 

12. N.H.—De Brun v. Boston & M. 
R. R, 131 A. 441, '82 N.H. 170. 

13. La.—Schwing Lumber & Shingle 
Co. V. Peterman, 72 So, 812, 140 liS. 
71. 

Papers not showing suspension 

N.T.—^Kurcer v. Oompanhla Nacional 
De Navegacao, 48 NTS.2d 715. 

14. Okl—^Taylor v. Harmon, 260 P- 
887. 120 OkL 145. 
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ute, there being no express agreement to suspend 
legal remedies to await the issue of the negotia¬ 
tions.^® 

§ 251. Stay of Proceedings 

Ordinarily the grounds specified In the statute for 
suspending limitations will be regarded as exclusive, but 
It is equally well settled that, where such special cir¬ 
cumstances do exist, l^mltatlons may be suspended on 
grounds not so specified. 

When the running of the statutory period of lim¬ 
itations is suspended or tolled, the limitation period 
is arrested;^® and, when the time of suspension is 
over, the statutory period of limitations commences 
to run again.i7 Generally, where a statute of limi¬ 
tations has begtm to run, it will not be suspended 
except as the statute itself may provide,^® particu¬ 
larly if the statute is a special one not included in 
the general chapter on limitations,^® and ordinarily 
no act of plaintiff alone can stop the nmning of 
the statute.®® However, circumstances may arise 
to preclude a rigid application of this general rule 
and in such case limitations may be tolled by causes 
or methods not specified in the statute itself,®^ and 
in this connection it has been said that the mode of 
interrupting or tolling limitations prescribed by the 
statute is not exclusive.®® 

Where one is prevented from suing by some par- 

X5. NH—Gooden v. Amoskeatr Fire 
Ins. Co.. 20 N.H. 73. 

N.T,—Snell v. Dale. 17 N.TS. «75, 

268 AppDlv. 608. 

le. IJ.S.—U. S. V. Markowitz, D.C. 

Cal.. 34 F.Supp 827. 

17. U.S.—U. S. V. Markowitz, supra. 

1& U.S.—^Mattison-Greenlee Service 
Corporation v. C^ilhane. O.CA.I11.. 

103 F.2d 608. 

Hawaii.—Correa v. Waiakea Mill Co., 

29 Hawaii 579. 

N.T —Liberty Mut, Ins. Co. v. Sheila- 
Lynn. Inc.. 67 N.T.S.2d 707. 186 
Misc. 689, affirmed 61 N.T.S.2d 373. 

270 App.Div. 335. appeal denied 62 
N.TJS.2d 601. 270 App.Div. 893. 

Va.—^Brunswick Land Corporation v. 

Perkinsou, 151 S.F. 138. 163 Ya. 

603. 

19- Mo.—State ex rel. Bier v. Big¬ 
ger, 178 SW.2d 347. 352 Mo. 602. 
aa Ohio.—^Bruml v. Herold. 14 Ohio 
Supp. 123. 

al. U.S.—Collins V. Woodworth, C.C. 

A.Mich., 109 F 2d 628. 

Cal—^Bollinger v. National Fire Ins. 

Co. of Hartford. Conn., 154 P.2d 
399. 25 Cal.2d 399. 

La.—^Mulling v. Jones. 7 LaApp. 184, 
affirmed 114 So. 725. 164 La. 894. 

Acts of Oafaadaat 
Limitations for reformation of 
deed were tolled during period de¬ 
fendant had accorded plaintiff rights 


amount authority, limitations are tolled and the time 
during which he is thus precluded from exercising 
his legal remedy is not to be counted against him 
in determining whether limitations have barred his 
right,®® and this is true, although the statute of lim¬ 
itations makes no specific exception in his favor.®^ 
Thus, where the ability to sue is taken away from 
plaintiff by the law, the statute of limitations is 
tolled.®^ However, the contention that one was 
prevented from suing by paramount authority so as 
to toll or interrupt the running of limitations will 
not be sustained where the courts remained open to 
him,®® and under such circumstances he may not 
successfully claim that limitations were tolled by 
continuances granted at his own request or with 
his consent,®*^ or by the rendition of relevant and 
adverse decisions which obscured or made doubtful 
whether his action could be successfully main¬ 
tained.®® Assuming that the pendency of proceed¬ 
ings in a foreign court could operate to extend the 
time for suing in the court of the forum, no such 
extension will be permitted where the limitation pe¬ 
riod of the forum has expired before suit is begun 
in the foreign jurisdiction.®® 

Moratorium, A valid moratorium agreement 
suspends limitations as among the parties afiFected 
thereby.®® 

25. Okl.—^Lee v. Epperson, 82 P.2d 
309, 168 OkL 220. 

Wash.—^In re Baaley's Estate, 34 P.2d 
448, 178 Wash. 173. 

Seczes banlog suit 

Limitation barring claim against 
decedent's estate based on gift causa 
mortis was suspended when decree of 
distribution escheating property to 
state was rendered, but resumed 
when appropriation act refunding to 
administrator cash escheated to state 
became effective.—^In re Bailey's Es¬ 
tate, supra. 

26. U.S.—Yersluis v. Town of Has¬ 
kell, C.O.A.Okl., 154 F.2d 985. 

Minn.—Miller v. Ahneman, 236 N.W. 
622, 183 Minn. 12. 

Necessity for tribunal open to suit 
see supra § 112. 

27. Mmn.—^Miller v. Ahneman, su¬ 
pra. 

28. U.S.—Yersluis v. Town of Has¬ 
kell, C.C.A.Okl., 154 F.2d 935—Yo¬ 
der V. Nu-Enamel Corp., C.O.A. 
Neb., 145 F.2d 420. 

29. N.Y.—Baker v. Cohn, 41 N.T.6. 
2d 765, 266 App.Div. 286, motion 
denied 46 N.Y.S.2d 852, 266 App. 
Div. 847. 

30. Mich.—In re McKeyes* Estate, 
24 N.W.2d 165, 315 Mich. 869. 

Moratorium statutes as suspending 
limitations see infra 5 257. . 


and benefits of subject matter of lit- 
igauon.—Barrows v. Alford, 264 P. 
628, 129 OkL 266. 

82. La—^Mulling v. Jones, 7 La.App. 
184, affirmed 114 So. 726, 164 La. 
894. 

23. U.S.—Yersluis v. Town of Has¬ 
kell, CCJLOkL, 154 F.2d 935—Yo¬ 
der V. Nu-Enamel Corp., G.CA. 
Neb., 145 F2d 420. 

CaL—^Elliott & Home Co. v. Cham¬ 
bers Land Co., 215 P. 99, 60 Cal. 
App. 810. 

Ind—Heckman v. massing, 182 NE. 

379, 76 Ind.App. 401. 

Mmn.—Enipple v. Lipke, 300 N.W. 
620, 211 Minn. 233, 187 A.L.R. 783 
—St Paul. M. & M: Ry. Co. v. Ol¬ 
son. 91 N.W. 294, 87 Mixm. 117, 94 
Am.S.R. 69i3. 

Neb.—^Lincoln Joint Stock Land Bank 
V Bames, 8 N.W.2d 646, 143 Neb. 
58, certiorari denied Niklaus v. 
Lincoln Joint Stock Land Bank of 
Lincoln, Neb., 64 S.Ct 191, 320 U.S 
781, 88 LEd. 469, rehearing denied 
64 S Ct. 259, 320 U.S. 814, 88 L.Ed 
492. 

Okl.—McGee v. Kirby, 118 P.2d 199, 
189 Okl. 488—Johnson v. Johnson, 
77 P.2d 746, 182 Okl. 293. 

2Am Mmn.—^Enlpple v. Lipke, 800 N. 
W. 620, 211 Minn. 238, 137 A.L.H 
783—St Paul, M. A M. By. Co. v. 
Olson. 91 N.W. 294, 87 Mum. 117, 
94 Am.S.B. 698. 
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§ 252. —— By Order of Court or Judge 

Ordinarily an order of a court or Judge staying pro¬ 
ceedings suspends the running of limitations. 

When the commencement of an action is stayed 
by an order of a court or judge, the time of the 
continuance of the stay is not a part of the time 
limited for the commencement of the action.®! It 
has also been held that failure of the court to enter 
an appropriate order or judgment may have the 
effect of tolling limitations.®® However, the mere 
fact that plaintiff would be entitled to a stay of exe¬ 
cution on a judgment does not arrest the running of 
limitations against maintenance of a suit.®® 

§ 253. -By Injunction 

Ordinarily an Injunction precluding maintenance of 
a suit tolls limitations. 

While the authorities are not in harmony,®4 and 
it has been held that, in the absence of statute to 
the contrary, the issuance of an injunction does not 
toll limitations in respect of the action enjoined,®® 


it has generally been held, sometimes by virtue of 
statutory provisions, that an injunction which pre¬ 
vents maintenance or prosecution of an action sus¬ 
pends the running of limitations with respect there¬ 
to,®® in accordance with the rule discussed supra § 
251, that limitations are suspended where one is 
precluded from suing by paramount authority.®^ 

Neither under statute nor otherwise, however, 
does an injunction toll limitations in respect of a 
remedy not restrained by the terms of the injunc¬ 
tion,®® although, where plaintiff has an election of 
remedies and is enjoined from pursuing one, the 
fact that hmitations may have barred the other 
remedy will not prevent their being tolled as to the 
remedy which was enjoined.®® Statutes providing 
for the suspension of the running of limitations 
where one is precluded from suing by means of an 
injunction do not apply to limitations prescribed 
by the contract of the parties,^® although there is 
authority to the contrary on this point,or where 
no restraint is imposed,^® or to an injunction against 


31. Neb.—liixLooln Joint Stock Land 
Bank v. Bames» 8 N.W.Sd 545, 143 
Neb. 68, certiorari denied Niklaus 
V. Lincoln Joint Stock (Land Bank 
of Lincoln, Neb., 64 iS.Ct. 191, 820 
U.S. 781, 88 LEd. 469, rehearing 
denied 64 S.Ct. 259, 820 US. 814, 
88 L.Ed. 492. 

37 C.J. p 1045 notes 27, 28. 

Order beld not to restrain suit 
U.S—^Loughman v. Town of Pelham, 
C.C.A,NT.. 126 P,2d 714. 

37 CJ.J. p 3045 note 27 [bj-td]. 

32. Ark.—Covington v. Johnson 
County, 289 S.W. 326, 172 Ark. 442. 

As to reissue and xedeuptlon of war¬ 
rants 

Pailure of county court, after call¬ 
ing in county warrants, to either 
cancel or reissue them, or enter Judg^ 
ment showing what was done, tolls 
statute of limitations as to reissue 
and redemption.—Covington v, John¬ 
son County, 289 S.W. 326, 172 Ark. 
442. 

33. Mo.—Ottenad v Mount Hope 
Cemetery A Mausoleum Co., App., 
176 S.W.2d 62. 

3A Mich.—Steele v. Bliss, 132 N.W. 
345, 166 Mich. 1593, 87 L.R.A.,N.S., 
859, Ann Cas.l912D 1020. 

36. Mass—Commissioner of Insure 
ance v. Bristol Mut. (Liability Xns. 
Co., 181 N.E. 208, 279 Mass 326. 
Miss.—^Robertson v. Alford, 21 Miss 
509. 

37 C.J. p 1045 note 33. 

36. Ill—^Board of Education of City 
of Chicago v. Ch^illy, 87 N.E.2d 873, 
812 I11.APP. 177. 

Ran.—^Miller v. Commercial Credit 
Co., 131 P.2d 716, 156 Kan. 43. 

Mo.—Cordia v. Matthes, 90 S.W.2d 
101, 838 Mo. 808. 


N.T.—Chance v. Guaranty Trust Co. 
of New York. 298 N.T.S. 17, 164 
Misc. 846, afiSrmed 297 NT.S. 298, 
261 App.Div. 355-—In re Hubbeirs 
Will, 65 N.T.S.2d 40. 

Okl.—Ruoks-Brandt Const- Corpora¬ 
tion V. Silver, 151 P.2d 899, 194 
Okl. 824—^Lee v. Epperson, 82 P. 
2d 309, 158 Okl. 220. 

Tex.—Towns v Muhler, Civ App., 
152 S.W.2d 866, error refused— 
Curfman v Jefferson Standeurd 
Life Ins. Co., Civ.App., 12>6 SW.2d 
745—Corpus Juris cited Ia Pioneer 
Bmldmg & Loan Ass'n v. Johnston, 
Civ.App., 117 SW2d 666, 659, er¬ 
ror dismissed—^Manes v. J. I. Case 
Threshing Mach. Co., Civ.App., 295 
SW 281—Amsler v. Cavitt, Civ. 
App, 271 SW. 189. 

Va—^Brunswick Land Corporation v. 
Perklnson, 161 S-E. 138, 158 Va. 
603. 

87 C.J. p 1046 note 36, p 1046 notes 
46. 47. 

Injunction against plea of limita¬ 
tions as to period during which 
plaintiff was enjoined from suing 
see Injunctions fi 46. 

37. Neb—^Lincoln Joint Stock Land 
Bank V. Bames, 8 N.W 2d 545, 148 
Neb. 58, certioran demed Niklaus 
V. Lincoln Joint Stock Land Bank 
of Lincoln, Neb., 64 SCt 191, 820 
U.S. 781, 88 L.Ed. 469, rehearing 
denied 64 SCt. 259, 320 U.S. 814, 
88 L.Ed. 492. 

38. Idaho.—^Doxstater v. Northwest 
Cities Gas Qo , 154 P.2d 498. 

Ill.—^Leitch V. New York Cent. R. Co., 
58 NE2d 15. 388 Ill. 236, 166 A.L. 
R. '836—Leitch v. New York Cent 
R. Co., 63 N.E.2d 275, 821 Ill App. 
476, affirmed 58 N.E. 16, 383 Ill. 
236. 165 AL.R 835. 
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Ky—Graham v. English, 169 S,W. 
•886, 1>60 Ky. 375. 

Okl—^Lair v. Continental Supply Co, 

3 P.2d 222,* 153 Okl. 141. 

Tex.—^Parmer County v. Smith, Civ 
App, 47 SW.2d 88)3. 

Betrtralnt against sale net preolndlng 
foreclosure 

Where mortgagee was enjoined 
from selling mortgaged property un¬ 
der trust deeds continuously from 
the time the right accrued until over 
four years thereafter, but not fi'ozn 
suing to recover on debt and to fore¬ 
close liens through court such debt 
and right so to foreclose were barred 
by four-year limitation.—Pioneer 
Building & Loan Ass'n v. Johnston, 
Tex.Clv.App., 117 SW.2d '666, error 
dismissed. 

38. Tex.—Pioneer Building A Loan 
Ass'n V. Johnston, supra. 

Mass —^Paul v. New York JFideli- 
ty & Casualty Ins. Co, 71 N E 801, 
186 Mass 413, 104 Am S R 594. 
N.C—Gatewood v. Pry, 111 SB. 712, 
183 N.a 415. 

41. N.Y.—Hamilton v. Royal Ins 
Co.. 50 N.H. 868, 166 N.Y, 837. 42 L 
R.A. 485. 

87 C.J. P 1047 note 53. 

4S. Mo —Ottenad v. Mount Hope 
Cemetery & Mausoleum Co, APP* 
176 S.W2d 62. 

Tex.—^Berwald v Allen A. Co., Civ. 

App., 80 S.W.2d 437. 

87 C.J. p 1047 note 49. 

Bringing in new party 
Where court sustained pleas hi 
abatement of action to enforce joint 
stock land bank stockholders’ liabil¬ 
ity, because of pendency of similar 
action by ether creditors, and ordered 
further prosecution to be suspended 
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a settlement in an unauthorized manner, or where 
the injunction was issued only against another par- 
ty,^^ or to bankruptcy proceedings where no in¬ 
junction is issued.'*® Such statutes apply only be¬ 
tween parties to the writ, and not where the injunc¬ 
tion is gpranted in a suit to which the debtor is not a 
party,^® although it has been said that the injunction 
need not be imposed at the instance of the party 
pleading limitations.^^ 

§ 254. -By Statutory Prohibition or “Re¬ 

straint” 

Ordinarily a legislative enactment precluding suit 
tolls limitations. 

When by a legislative enactment parties are pre¬ 
vented from prosecuting their claims, the interval 
during which such prevention lasts is not to be 
counted as part of the time allowed by the statute 
of limitations.^® It is otherwise, however, where 
the statutory provision is construed as not applying 
to the particular claim involved.^® 

§ 255. Arbitration or Reference 

Submission of a controversy to arbitration or ref¬ 
erence may toll limitations where the arbitration or ref¬ 
erence is duly conducted to a conclusion. 

Where a controversy is submitted to arbitration 
or reference, limitations are usually tolled for the 


r period of submission and until the award or deter- 
I mination may be judicially invalidated,®® as where 
a controversy is submitted under order of court,®! 
or pursuant to statutory provisions,®® e^ecially 
where, by the agreement to arbitrate and by the acts 
of the party desiring to avail himself of the stat¬ 
ute of limitations, the other party was induced not 
to bring his suit®® However, limitations will not be 
tolled by a mere agreement to arbitrate,®^ and the 
mere submission to arbitration of matters on which 
the arbitrators never acted will not prevent the 
running of the statute of limitations during the con¬ 
tinuance of the submission,®® and the latter rule is 
not affected by the fact that, pending the submis¬ 
sion, the right of action is suspended;®® nor can 
a submission, without limit as to time for the award, 
have the effect of keeping any claim included in 
the submission alive for the purpose of a suit for 
an indefinite time.®'^ 

Reference to court of claims. Congress has in 
special cases invested the court of claims with juris¬ 
diction to determine a claim, relieved of the bar of 
limitation.®® Unless congress otherwise directs, 
however, every claim cognizable by the court of 
claims must be determined with respect to the lim¬ 
itation prescribed for claims of the class to which 
it belongs.®® 


until final determination of the other 
action, hut did not dismiss the ac¬ 
tion or prohibit plaintiffs from brlng- 
iner in additional parties defendant, 
so that failure to make particular 
stockholder a defendant was not at¬ 
tributable to court's abatingr the ac¬ 
tion, Missouri statute providingr that 
running: of limitations shall be sus¬ 
pended while injunction stairing: com¬ 
mencement of suit Is in force was in¬ 
applicable.—Ball T. Gibbs, C.C.A.M 0 , 
118 F.2d 958. 

Settiner aside sale without xestraininff 
suit 

Where trustee's sale under trust 
deed was set aside but no injunction 
was issued, beneficiary who thereaft¬ 
er brougrht suit to foreclose trust 
deed after expiration of limitation 
period could not rely on statute pro¬ 
viding- that time during: which com¬ 
mencement of a suit is stayed by an 
injunction shall not be deemed a 
part of time limited to save foreclo¬ 
sure action—Ottenad v. Mount Hope 
Cemetery & Mausoleum Co., Mo.App, 
176 S.W.2d 62. 

43. Wash—Douglas County v. 

Grant County, 167 P. 928, 98 Wash. 

855. 

37 C.J. p 1047 note 64. 

44. Wash.—^Marshall . Wells Hard¬ 
ware Co. T. Title Guaranty & Se¬ 


curity Co., 164 P. 801, 89 Wash 
404. 

45. Wash—^McDermott v. Tolt Land 
Co., 172 P. 207, 101 Wash 114. 

Bffect of bankruptcy generally see 
supra 9 249. 

46. U.S.—^Bankson ▼. Anderson, D.C 
N.Y., 33 F.Supp. 655. 

87 aj. p 1047 note 60. 

47- Kan.—Hutchinson v. Hutchin¬ 
son, 141 P, 589, 92 Kan. 518; 52 L. 
R.A.,NjS., 1165. I 

87 C.J. p 1047 note 51. | 

48L N.Y.—Butchers* Mut. Cas. Co. of 
N. Y. V. City of N. T., 52 N.Y.S.2d 
121, 182 Misc. 809. 

Tex.—Goxpus dTozls dted la Webster 
V. Isbell. Civ.App., 71 S.W.2d 842. 
<847—Corpus dToris cited la Fidehty 
Union Casualty Co. v. Texas P. & 
L. Co.. Civ.App. 36 S.W.2d 782, 784. 

37 C.J. p 1045 notes 80, 31. 

Stay or moratorium laws see Infra 
S 267. 

49. Kan.—Armstrong v. Scott Com¬ 
munity High School, 68 P.2d 642, 
146 Kan. 145. 

87 C.J. p 1045 note 82. 

50. Ge-—National Union Fire Ins 
Co. V. Ozbum, 194 S.K 766, 57 Ga 
App. 90. 

5 C jr. p 61 note 96. 
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51. W.Va—Fowler v. Lewis, 14 S.ls. 
447, 36 W.Va 112. 

87 C.J. p 1047 note 58. 

52. U.S.—Louisville & NashvlUe B. 
Co. V. U. S., 47 Ct.Cl. 129. 

87 C.J. p 1047 note 69. 

53. D.C.—Homblower v. George 

Washingrton University, 81 AppJ^- 
C. 64, 14 Ann.Cas 696. 

5 O.J. p 61 note 95. 

64i D.C.—Homblower v. George 

Washington University, supra. 

87 C.J. p 1047 note 67 [a]—'5 C.J. p 61 
note 94 [b] (1). 

55. N.J.—Cowart v. Perrine, 21 N.J- 
Bq. 101—Cowart v. Perrine, 18 N. 
J.Bq. 454. 

5 CJ. p 61 note 91. 

Mere negotiations contemplating sub¬ 
mission to arbitration see supra 9 
230. 

56ii N.J.—Cowart v. Perrine, 21 N.J. 
Bq. 101. 

5 C.J. p 61 note 92. 

57. N. J.—Cowart v. Perrine, US N. J. 
Bq. 454. 

Death of aAltrator 
N.Y.—Steffen v. Vomacka, 295 N.Y. 
S. 638, 162 Misc. 755 

58. U.S.—Brwln v. U. S., CtCL, 97 
U.S. 892, 24 L.Bd. 1065. 

59. U.S.—Ford v. U. S, Ct.Cl., 6 S. 
CL 860, 116 U.S. 218, 29 L.Bd. 608. 
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§ 256. Properly in Custody of Law 

Ordinarily limitations are suspended as to suit for 
property In the custody of the law. 

When property is in the custody of the law, and it 
is not liable to be sued for, the statute of limita¬ 
tions does not run However, the fact that the 
subject of an action is held in custodia legis in an¬ 
other action in which defendant is not a party, and 
over which he has no control, will not suspend the 
running of the statute in his favor.®i Where com¬ 
missioners in insolvency, imder order of the court, 
loan money of the estate, a note taken as security 
therefor is not a fund in the hands of the court, and 
hence is subject to limitations,and a right com¬ 
ing within the jurisdiction of a court of equity and 
not within the jurisdiction of a probate court can¬ 
not be in the custody of the latter.®^ 

§ 257. Stay Laws 

Limitations may be tolled by statutes expressly stay¬ 
ing their running or by moratorium statutes having such 
effect. 


When the law requires a delay in legal proceed¬ 
ings, it also suspends the running of statutes of 
limitation.®^ State legislatures have the constitu¬ 
tional right of suspending the operation of the stat¬ 
ute of limitations, under principles discussed in 
Constitutional Law § 266 b, and limitations will be 
tolled wherever the case falls within the purview 
of such statutes.®® The suspending act operates to 
interrupt and stay the course of the statute for the 
time mentioned by it.®® A stay law which merely 
suspends the right to issue execution, without in¬ 
terfering with the creditor's right of action, does 
not suspend the running of the statute of limita¬ 
tions, since the judgment may be kept alive by 
scire facias during the stay of execution.®^ 

Moratorium acts ordinarily operate to suspend 
the running of limitations as to suits barred by the 
provisions of the act,®® irrespective of whether or 
not the debtor has sought relief thereunder.®® Such 
acts, however, operate to suspend limitations only as 
to suits within the purview thereof,*^® and, where 


60. Idaho—iCk>zvii8 Jtudfl aaoted la 
Anderson v. Fer^ruson, 07 P.2d 320, 
323, 66 Idaho 1554. 

OkL—Coxptu Otuds cited la McGee v. 
Kirby, 118 P.2d 199, 200, 189 Okl. 
4S8. 

Tex—Corpus Jazls died la Federal 
Trust Co. V. Brand, Civ.App., 76 S 
W.2d*142, 144, error refused. 

37 C J. p 1047 note '86. 

Custody of court 

■Statute of limitations does not run 
against rxght to fund in custody of 
court clerk or registrar, as court re¬ 
cords witness • manner and purpose 
of fund coming into its custody.— 
Anderson v. Ferguson, 57 P.2d 325, 
56 Idaho 554. 

Custody of police 
In action against property clerk 
of New York ClLy police department 
to recover money taken from plain¬ 
tiff's assignor who was convicted of 
maintaining gambling establishment, 
if defendant held the money for col¬ 
lector of internal revenue, there was 
a detontioii by virtue of a federal 
statute, which detention period was 
to be excluded from period of 11ml- 
Lation, since consent to hold for col¬ 
lector was equivalent to seizure un¬ 
der levy, there being no necessity for 
sale of money levied on; but such 
an action was barred by limitation 
if only a notice of lien for federal 
taxes was served on defendant, since 
on affirmance of conviction of as¬ 
signor, in absence of intervening 
statutory stay of the action, right to 
demand was complete.—^Kleiger v. 
Simmons, 47 N.Y.S 2d 269. 131 Misc. 
175, appeal granted 55 N.Y.S.2d 665, 
269 App.l>iv. 784. 


61. Kan.—^BAwkins v. Brown, 97 P. 

479. 78 Kan 284. 

37 O.J. p 1047 note 67. 

66 . N.C.—^Causey v. Snow, 29 S.S]. 
359, 122 N.C. 82<6. 

63. Mo.—Troll V. St liOuls, 168 S. 
W. 167, 267 Mo. 626. 

37 C.J. p 1048 note 69. 

64. Okl^—Corpus Jhrls cited tu 
Jareckl Mfg. Co v. Fleming, 64 P. 
2d 659, 6*60, 179 Okl. 62. 

Tex.—^Hume v. Perry, Olv.App., 186 
S-W. 694. 

69. US —Naim V McCarthy, C.O.A. 
Ill., 120 F 2d 910. 

N.T.—Rookery Investing Co. v. Aud- 
ley Const. Co, 07 N.Y.S.2d 876. 

37 ax p 1046 note 72. 

Corporate reorgaulsatlou act 
US.—JN’'airn v. McCarthy. C.O.A.I11.. 
120 F.2d 910. 

Special statutory or ooutraot liwilta- 
tious 

A statute providing that time dur¬ 
ing which commencement of action 
is stayed by statutory prohibition is 
not part of time limited for com¬ 
mencement of the action has been 
held to extend to llxpltatlons con¬ 
tained in a contract or a special stat¬ 
ute.—^D. Sa J>, Chemist Shops v. City 
of New York. 47 N.Y.S.2d 168, 181 
Mlso. 686, reversed on other grounds 
56 N.Y S.2d 114, 269 App.Div. 741 
66. Idaho.—Corpus trails cited la. 
American Nat. Bank of Idaho Falls 
V. Joint Independent School Diet. 
No 9, Madison County, 186 P.2d 
976, 978. 64 Idaho 691 
SC.—Hicks v. Pouncey, 8 SCIj. 116. 
Betroaotlve suspeasloA 
Where a cause of action accrued In 
1862 and a stay law was enacted in 
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1865 suspending limitations as from 
1861 to rS67, the period from 1862 
to 1865 cannot be counted in com¬ 
puting the bar of the statute.—Bast 
Tennessee Iron Mfg. Co. v. Qaskell, 
2 Xea, Tenn., 742. 

67. Md—Kirkland ▼. Krebs, 34 Md 
•98. 

63. Oal.—O'Meara v. Be ILamater, 
126 P.2d 671, 52 CeJ.App.2d 6*66. 
Idaho.—American Nat. Bank of Idaho 
Falls V. Joint Independent School 
Ihst. No. 9, Madison County, 136 
P.2d 976. 64 Idaho <691—American 
Nat. Bank of Idaho Falls v. Joint 
Independent School Dist. No 9, 
Madison County, 102 F.2d 826, 61 
Idaho 405. 

N.Y—Klrschner r. Cohn, 56 NY.®. 
2d 887, 185 Misc. 526, affirmed 58 N 
YS.2d '561. 270 App.Div. 126— 

Klrschner v. Welsberg. '68 N.Y S.2d 
166. 

Moratorium agreement as suspend¬ 
ing limitations see supra 9 2®^* 
Chattel mortgago 
Moratorium statute providing an 
extension of time within which ac¬ 
tion may be brought makes extension 
of period of limitations appUcable to 
chattel mortgages irrespective of na¬ 
ture of security.—Schmidt v Klipfel, 
138 P2d 740, 69 CalApp2d 197. 

69. Cal—Harris v. Fitting. 69 P.2d 
•833, 9 Cal.2d 117—Schmidt v. Klip- 
fel, 188 P.2d 740. 59 Oal.App 2d 197 
—O'Meara v. De Lamater, 126 P. 
2d 671, 52 CalA.pp.2d 665. 

TOl Cal.—Glashofl v. Glashofl; 134 P. 

2d iSie, 57 Cal APP.2d 108. 

Book of court order 
The statute providing for moro^ 
tonum on debts secured by deeds of 
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the circumstances are such that the moratorium law 
does not preclude plaintiff from suing, limitations 
are not toUed.'^i Since the primary purpose of such 
acts is protection of the debtor and the extension 
granted the creditor is merely to protect him when 
his interests might otherwise be jeopardized by the 
delay caused by the debtor, it follows that, where 
the debtor was never in a position to avail himself 
of the benefit of the moratorium law, the creditor is 
not entitled to claim a suspension of limitations or 
extension of time to sue thereunder,and such 
laws do not afford a creditor extension of time 
within which to sue for a deficiency unpaid on a 
debt secured by mortgage where the debtor has 
had no opportunity to invoke the beneficial provi¬ 
sions of the act for the reason that the creditor 
exercised his power of sale before the moratorium 
act became effective.78 

§ 258. Legislation by Congress under War 
Power 

Congress may, as a war measure, extend the periods 
of limitation hxed by the laws of the several states. 

Congress may, as a war measure, extend the pe¬ 
riods of limitation fixed by the laws of the several 
states.7^ The Trading with the Enemy Act, ex¬ 
pressly recognizing the fact that under existing 
law the statute of limitations was suspended as be¬ 
tween American citizens and the citizens of those 
countries with which we were at war, by its terms 


applied to a citizen of the United States who came 
within the class denominated “alien enemy.'^76 

The effect of the Federal Transportation Act as 
tolling limitations is discussed in Railroads § 31, 
also 51 C.J. p 456 note 67-p 457 note 80; 37 CJ. p 
1048 notes 77-83. 

§ 259. War 

Ordinarily war tolls limitations between citizens of 
belligerent nations. 

A foreign or international war suspends the op¬ 
eration of the statute of limitations between the cit¬ 
izens of the countries at war as long as the war 
lasts,78 at least as respects enemy aliens resident 
in enemy territory.77 The rule is one of interna¬ 
tional law which the courts attach to statutes of lim¬ 
itation, although it is not expressed in them,78 and 
applies, although the statute of limitations in the 
particular case goes to the right as well as the rem¬ 
edy .7® The mere appointment of an alien property 
custodian under federal statutes has been held not to 
change the general rule that war suspends the run¬ 
ning of limitations between citizens of the belliger¬ 
ent nations.^® The existence of war does not, how¬ 
ever, suspend the running of periods within which a 
claimant is required to serve a notice of claim under 
a statute where the service of such notice is a lim¬ 
itation on the right or a condition precedent thereto 
and not a mere limitation on the remedy.^l 

On the restoration of peace all those rights re¬ 


trust, pursuant to order of court ob¬ 
tained by debtor, waa held not to 
interrupt ninningr of limitations, m 
absence of sbowmgr that court order 
had been made.—-Wilmana v, Welss- 
man, 102 P.2d 382, 38 Cal.App.2d 693. 

71. N.T.—Elirschner v. Weisberfr* 58 
N.T,S.2d 156—Mutual Life Ins. Co. 
of New York v. Barca Realty Cor¬ 
porations, 48 NY.S.2d 806, affirmed 
48 N.TS.2d 332, 247 App Div. SSd, 
appeal denied 49 N Y.S 2d 272, 267 
App.Dlv. 984, appeal denied 50 N. 
T.S.2d 163, 268 App.Div. 768, af¬ 
firmed 63 N.E.2d 118, 294 N.Y. 925. 

Vaae mozatozlTim not coveringr ditch 
assessmeiLt 

Ind.—^Marshall v Watkins, 18 N.E. 

2d 954, 106 lnd.App 235. 
Foreclosure for default ia iaterest 
or taxes 

Where the moratorium law does 
not suspend actions for foreclosure 
of a mortzag'e for default in payment 
of interest or taxes and plaintiff is 
entitled to foreclose for such a de¬ 
fault, limitations are not suspended. 
—Rolfe V. Walker, 66 N.Y.S.2d 628— 
Rookery Investing' Co. v. Audley 
Const. Oorp., 67 N.Y.S.2d *76. 

72. CaL—Groldenberz v. Wllner, 115 

54 0. J.S.—19 


P.2d 820, 18 Cal 2d 399—^Rust v. 
Hill, 110 P.2d 657, 17 Cal 2d 517. 

73. Cal.—Gtoldenbergr v. Wilner, 115 
P.2d 820, 18 Cal.2d 869—^Rust v. 
Hill, 110 P.2d 657, 17 Cal.2d 617. 

74. U.S.—Stewart v. EZahn, Xia, 11 
Wall. 493, 20 Xi.Eld. 176—Wenatchee 
Produce Co, v. Great Northern R 
Co., D.aWash., 271 F. 784. 

7R Ohio.—^Industrial Commission of 
Ohio V. Rotar, 179 N.m 135, 124 
Ohio St 418. 

37 CJ p 104'8 notes 86, 87. 

War as suspendingr running of limi¬ 
tations generally see Infra S 659. 
Allen enemy 

Where a claimant against an estate 
had contracted a marriage with an 
alien enemy, which was void because 
he had another wife living, she did 
not thereby become an alien enemy, 
so as to be entitled to the benefit 
of the statute excluding the time of 
war from the period of limitation 
for the commencement of action by 
an alien enemy.—Beyerle v. Bartsch, 
190 P. 239, 111 Wash. 287. 

76. U.S.—First Nat. Bank v. Anglo- 
Oesterreichlsche Bank, for Use of 
Anglo-Austrian Bank, for Use of 
Grouf, CCA.Pa., 37 F.2d 664. 

289 


Ohio.—^Industrial Commission of 

Ohio V. Rotar, 179 N.E. 136, 124 
Ohio St. 418. 

Pa—^Arnold v. Ellison. 96 Pa.Super. 
118—^Koswig V. Ellison & Sons, 89 
Pa.Super. 208—Zellznik v. Xiylle 
Coal Co., 82 Pa Super. 489. 

37 CJ. p 1048 note 91. 

77. Ind.—Inland (Steel Co. v. Jeleno- 
vic, 150 N.E. 391, 84 Ind.App. 373. 
Where clalmimifcB were not Shown 
to be enemy aUemi residing In enemy 
territory, limitations were not tolled 
by war—Sadowski v. Hubbard Steel 
Foundry Co., 193 N.E. 676, 100 Ind. 
App 233. 

TRi US —^Borovitz v- American 

Hard Rubber Co., D.C.Ohio, 287 F. 

868 . 

Colo.—Colorado Fuel & Iron Co. v. 
Industrial Commission, 216 P. 706, 
73 Colo. 579. 

76; Colo—Colorado Fuel & Iron Cd 
V. Industrial Commission, supra. 

37 C.J. p 'l049 note 93. 

sa Ky.—^Maryland Casualty Qo. v. 
Vidigol, 270 S.W. 472, 207 Ky. 841. 

80. U.S.—RoguU V. Alaska Gasti- 
neau Mmlng Co., CCA.AJa3ka, 2*88 
F. 548. 
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commence which had lain dormant, or had been sus¬ 
pended during the war, and the running of limita¬ 
tions is resumed.®^ Under the foregoing rules it 
has been held that war does not cease so as to re¬ 
new the running of limitations on the mere signing 
of the treaty of peace,®® or on the passage of a joint 
declaration of congress as to termination of the 
war,®4 and that a proclamation of the president as 
to a nunc pro tunc termination does not affect pri¬ 
vate rights of private persons so as to renew the 
running of limitations.®® War ends so as to renew 
the running of limitations on the date of the formal 
ratification of the treaty of peace,®® or on that of 
the exchange of treaty ratifications between the bel¬ 
ligerent countries.®^ 

By statute in some jurisdictions running of limi¬ 
tations is tolled during a period of war,®® but limi¬ 
tations will not be tolled where the case falls be¬ 
yond the purview of the particular statute in¬ 
voked.®® 


64 C.J.S. 

Civil, Revolutionary, md Indian Wars. The sus¬ 
pension of limitations during the period of the Ovil 
and Revolutionary Wars is discussed in 37 CJ. p 
1049 note 1-p 1051 note 32, and suspension as affect¬ 
ed by Indian forays is considered in 37 CJ. p 1049 
notes 97-99, 

§ 260. Suspension during Period of Presump¬ 
tion of Death 

Ordinarfly the running of limitations as to actions to 
collect life Insurance policies Is suspended during the 
period necessary to raise a legal presumption of death 
from unexplained absence. 

Generally speaking the running of limitations on 
actions to collect on insurance policies is suspended 
during the period of unexplained absence essential 
to raise a presumption of death.®® Assuming, how¬ 
ever, that the beneficiary had a reasonable time 
thereafter to bring an action, a delay of approxi¬ 
mately four years was held unreasonable as a mat¬ 
ter of law.®i 


I. COMMENCEMENT OF ACTION OR OTHER PROCEEDING 


§ 261. EfEect of Commencement of Action 

The commencement of an action to enforce a right 
before the statute of limitations has run against It sus¬ 
pends the running of the statute as to that particular 
action, during Its pendency, where It Is prosecuted to 
final Judgment for plalntllf, even though the trial Is not 


had or the Judgment Is not entered until after the ex¬ 
piration of the statutory period. 

The commencement of an action or suit to en¬ 
force a right before the statute of limitations has 
run against it arrests and suspends the running of 
the statute,®® that is, suspends the running of 


8 Sk Pa.—^Arnold v. Ellison, 96 Pa.Su- 
por. 118—Xoswlg v. Blllson A Sons, 
89 Pa.Super. 208. 

37 C.J. p 1049 note <94. 

83. XJ.S.—JTirst Kat. Bank v. Anglo- 
Oesierrelchische Bank, for TTse of 
Anglo-Austrlan Bank, for Use of 
Orouf, C.O.A.X>a., 87 P.2d 864. 

84. XT.S.—^Plrst Nat Bank v. Anglo- 
Oosterrelchische Bank, for Use of 
Anglo-Austrian Bank, for Use of 
Grouf, supra. 

85. U.S.—^Flrst Nat. Bank v. Anglo- 
Ooslerrolchlsohe Bank, for Use of 
Anglo-Austrlan Bank, for Use of 
Grouf, supra 

88 . U S.—^First Nat. Bank v. Anglo- 
Oesterreichische Bank, for Use of 
Anglo-Austrian Bank, for Use of 
Grouf, supra 

87. Pa.—^Arnold v. Ellison, 96 Pa. 
Super 118. 

Oonfirmation of war trade Ibocucd. 
permitting resumption of trade did 
not aJfect running of statute of limi¬ 
tations against right of action be¬ 
tween citizens of belligerent coun¬ 
tries.—Arnold V. Ellison, supra 

88 . Ky.—Maryland Casualty Co. v. 
Vldlgoj, 270 S.W. 472, 207 Ky. 841. 

87 C.J. p 3 049 note 96. 

89. N.7.—Nathan v. Equitable Trust 


Co., 165 N.E. 282, 2150 N.T. 260, re¬ 
argument denied Nathan v. Equita¬ 
ble Trust Co., 166 N.E 844, 260 
N.T. -612. 

sa Wash —^Howard v. Equitable 

Xilfe Assur. Soc. of U. S., >85 P 2d 
263, 197 Wash. 230, 119 A.LiR. 1802. 
Eire lasnraaoe policy 
Where, however, assured under fire 
policy disappeared at time of fire 
loss, action on the policy brought by 
administratrix seven years after as¬ 
sured’s disappearance and after he 
ha4 been declared dead was not 
barred by one-year limitation of pol¬ 
icy, or by sixryear statute of limita^ 
tion, since the cause of action on pol¬ 
icy did not accrue until there was 
some one competent to sue.—Krauss 
V. Brooklyn Fire Ins. Co., >38 A.2d 
100, 130 N.J.U. $00. 

91. Wash.—Warner v. Modern 
Woodmen of America,, 214 P. 161, 
124 Wash 252. 

98. U.S.—^Barthel v. Stamm, CCA. 
Ga., 146 F.2d 487, certiorari denied 
66 S.Ct. 1026, 324 U.S. 878. 89 L. 
Ed. 1480—In re Gilman, iSon & 
Co., DO.N.T., 87 F.2d 294—Ernest 
M. Loeb Co. v. Avoyelles Drajnage 
Ulst. No 8 of Parish of Avoyelles, 
B.C.La, 60 FSupp. 296—^Illinois 
Iowa Power Co. v North American 
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Light & Power Co, D.CDel., 49 F. 
Supp. 277. 

Ark.—Mcllroy v Mulholland. 277 B. 
W. 16, 169 Ark. 1212. 

D C.—Branham v. Johnson, 85 P 2d 
807, 66 APP.U.C. 230. 

Ill—^Harlan v. Doulhit, 89 N.B.2d 
845, 879 Ill. 15—Wallace Grain & 
Supply Co. V. Cary, 28 NB.2d 107, 
374 Ill 67. 

Ey.—^Phillips V. American Ass'n, 82 
S.W.2d 466. 1269 Ky. 402. 

La.—Whitley v. Boatner. 134 So. 736, 
17 La.App. 128 

Mass.—^Myers v. Warren, 176 N.B. 
600, 275 Mass. 631. 

Miss—Beck V. Tucker, 118 So 209, 
147 Miss. 401. 

Mo.—^ITrlel v. Alewel, 298 S.W. 762, 
318 Mo. 1. 

Neb.—^Abrahams v. Studebaker Cor¬ 
poration of America, 204 N.W. 786, 
113 Neb. 721. 

NO—^Massachusetts Bonding & In¬ 
surance Co T. Knox, 18 S E 2d 436, 
220 N.C. 726, 138 A.L.U 143«. 

Ohio.—re Erbaugh’s Estate, 57 N 
E.2d 294, 73 Ohio App. 533 —Sloan 
V. Gitman, 9 N.B;2d 366. 66 Ohio 
App 188. 

Tex.—^Bothwell v. Farmers' St Mer¬ 
chants' State Bank & Trust Co. 
of Rusk, >84 S.W2d 229, 126 Tex 
488—San Antonio & A. P. By* Co. 
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the statute as to that particular action,^3 during 
its pendency,®^ where it is prosecuted to final judg¬ 
ment for plaintiff and lapse of time after com¬ 
mencement of the suit does not bar enforcement of 
the right,®® even though subsequent proceedings are 


not taken,issues are not formed,®® trial is not 
had,®® the actual contest over the claim is not con- 
cluded,^ or judgment is not entered,® until after 
the expiration of the statutory period, since it is not 
required by the statute that the action be prosecut- 


V. D. M. Picton & Co.> Civ.App., 
Ill S.W.2d 843, error refused. 

Va.—Anderson t. Biazzl, 186 S.£3. 7, 
166 Va. 309. 

37 C.J. P 1052 note 37 [M, [cl. tol — 
41 CJ. P 873 note 13--44 aX P 839 
notes 8, 9. 

irnless claim was liamd wben ac¬ 
tion was coTiwnanoed, defense of 
statute of limitations is not avail¬ 
able.—^Denton v. Detweller, 282 P. 
83, 48 Idaho 369. 

93. Va.—Jones v. Morris Plan Bank 
of Portsmouth, 195 'SB. 625, 170 
Va. 88. 

94. m.—Wallace Grain & Supply 
Co. V, Cary, 28 N.B.2d 107, 374 Ill. 
67. 

Kan.—Gk>od v. Bleinhammer, 261 P. 
405, 122 Kan. 105. 

La.—SprlnfT v. Barr, 120 So. 266, 
9 La-App. 732. 

X C.—Hanks v. Southern Public 
UUlities Co., 186 S.B. 252. 210 N. 
a 312. 

Okl.—^Brown v. State Nat. Bank of 
Shawnee. 29 P.2d 956, 167 OkL 
366. 

Va.—^Brunswick Land Corporation v. 
Perkinson, 161 S.B. 138, 163 Va. 
603. 

37 CX p 1052 note 37 [eL [s], [j], 
[m], 

Bight In litigation 

Statute of limitations will not run 
against a right in litigation.—Phil¬ 
lips V. Memphis Furniture Mfg. Co., 
79 S.W.2d 676, 168 Tenn. 4*81. 
Suspension as to parties aiid sub¬ 
ject matter 

(1) The pendency of the suit op¬ 
erates to suspend the statute as to 
all parties thereto as far as the 
subject matter of the suit is con¬ 
cerned.—^Roberts v. Jones & Laugh- 
lin Steel Corp., 48 A 2d 91, 169 Pa. 
Super. 472—<9oxpus iTiixis quoted In 
Maiinho v. Glen Alden Coal Co., 
166 A. 606, 607, 108 Pa.Super. 660— 
37 C.J. p 1063 note 42. 

(2) However, a suit by the receiv¬ 
er of a Judgment debtor against as- 
•slgnee of Judgment to have it de¬ 
clared paid and canceled from rec¬ 
ord was held not to Interrupt or 
suspend prescription of Judgment, 
since, although it might have pre¬ 
vented execution, it did not forbid 
revival of judgment as authorized by 
statute.—^Bailey v. Louisiana & N. 
W. R. Co., 105 So. 626, 169 Xa. 676. 
Assertion of counterclaim 

A statute of limitations does not 
run as long as defendant has and 
asserts a counterclaim.—Graff v* 


Ponca City Bldg. & Loan Co., 168 P. 
2d 108, 197 Okl. 299. 

Lack of pendency 

The filing of a warrant and entry 
of Judgment were not an **action 
or proceeding actually pending" so 
as to prevent the running of statute 
of limitations.—Colonial Trust Co. v. 
Bastem Terra Cotta Realty Corpo¬ 
ration, 60 N.Y.S.2d 916. 

95. Va—Jones v. Morris Plan of 
Portsmouth, 195 S.B. 525, 170 Va. 
88 . 

37 c!j. p 1052 note 87 EG. 

UmitatioiL la suspended from filing 
of bill until entry of decree 
Va.—Gee v. McCormick, 128 S.B. 

641, 142 Va. 178. 

Plaintiff not suooeesfnl 

(1) If plaintiff ^s in his action, 
or, having succeeded, the Judgment 
expires or ceases for any reason to 
have operative force, conditions will 
remain the same as if the action 
had never heen commenced. 

Mo—Snell v. Harrison, 32 SW. 37, 
131 Mo. 496, 62 Am.S.R. 842. 

Puerto Rico.—Gonzalez v. San Juan 
Light & Transit Co., 17 Puerto Bl- 
co 116. 

(2) Party cannot deduct ffom pe¬ 
riod of statute of limitations ap- 
pllcahle to his case the time con¬ 
sumed by the pendency of an action 
in which he sought to have such 
matter adjudicated, but which was 
dismissed without prejudice as to 
him.—Walrod v. Nelson, 210 N.W. 
626, 64 N.D. 763. 

96b Arlz—Sanders v. Sanders, 79 P. 

2d 623, 62 Ariz. 156. 

Idaho.—Corpus Stois cited ia. Bl- 
drldge V. Idaho State Penitentiary, 
30 P.2d 781, 783, 64 IdaJio 218. 
Pa.—Roberts v. Jones & Laughlin 
Steel Corp., 48 A.2d 91, 169 Pa. 
Super. 472—Oorpne Juris quoted in 
Mannho v. Glen Alden Coal Co., 
165 A 506. 507, 108 Pa.Super. 560. 
S.C.—Robinson v. Watson, 18 S.B.2d 
215, 198 S.C. 396. 

Wash.—Lavigne v. Hughes, 91 P.2d 
660, 199 Wash. 286. 

87 C.X p 1062 note 87. 

97. Pa —^Marinho v. Glen Alden 
Coal Co., 166 A 506, 108 Pa Super. 
560—Fcmwald v. Cohen, Com.Pl., 
45 Dauph.Go. 888. 

AA eaMoutioa. may be levied and 
property sold thereunder after the 
statute has barred the Judgment 
where it was Issued before the bar 
attached; and this rule is not chang¬ 
ed by a provision in the statute that 
no execution shall be issued "or any 
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xnroceedings had" on a Judgment 
after twenty years.—^Brown v. Hop¬ 
kins, 77 N.W. 899, 1118, 101 Wls. 
498. 

98. Ky.—^Phillips V. American 
Ass'n. 82 S.W.2d 466, 259 Ky. 402. 

Answer 

Action could be maintained on 
Judgment becoming dormant after 
action commenced, but before an¬ 
swer was required.—Good v. Kleln- 
hammer. 251 P. 405, 122 Kan. 105 
Reply 

A reply when filed relates back to 
the commencement of the action, 
and may be filed after the expiration 
of the limitation period, where the 
action is commenced within that pe¬ 
riod.—State V. Cbughran, 103 N.W. 
81. 19 S.D. 274. 

99. Pa—Roberta v. Jones & Laugh¬ 
lin Steel Corp., 48 A2d 91, 159 Pa. 
Super. 472—Coxpua Jtula quoted in 
Merinho v. Glen Alden Coal Co, 
165 A 506. 507, 108 Pa.Super. 560. 

37 C.X p 1062 notes 39, 41 [a], p 
1054 note 64. 

Note may be given In evidence to 
sustain plaintilTs cause of action 
long after the expiration of the stat¬ 
utory period from its maturity, if 
the suit has been begun in time — 
Hammond v. Denton, 1 Hhrr. & M., 
Md., 200. 

1. TJ.S.—Order of Railroad Tele¬ 
graphers V. Railway Express 
Agency, Ga., 64 S.Ct. 682, 321 U. 
S. 342, 88 L.Bd 788 

8. Arlz.-^Cahn v. Schmitz, 108 P.2d 
1006. 66 Anz. 469. 

Ky.—Phillips V. American Ass’n, 82 
S.W.2d 456, 269 Ky. 402. 

Pa.—^Roberts v. Jones & Laughlin 
Steel Corp., 43 A2d 91, 159 Pa. 
Super. 472—Coipua Jnzls quoted In 
Mannho v. Glen Alden Coal Co., 
165 A 506, 507, 108 Pa.Super. 660 
—^Fomwald v. Cohen, Com.Pl, 45 
Dauph.Co. 883. 

Va.—Jones v. Morris Plan of Ports¬ 
mouth, 196 S.B. 626. 170 Va. 88— 
Gee V. McCormick, 128 S.B. 541, 
142 Va. 173. 

37 C.J. p 1052 notes 40, 41 [aj. 

Even where statute requires ac- 
tlon to be commenced and pvosecnt- 
ed within a prescribed period, it is 
not necessary that the action reach 
final Judgment within that penod, 
but only that it be carried on with 
reasonable diligence.—W. T. Raw- 
leigh Co. V. Spencer, 118 P.l2d 674, 58 
Ariz. 182—^McCarrell v. Turbeville, 
75 P.2d 361, 51 Ariz. 166. 
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ed to finality within the prescribed period.® In¬ 
deed, It has been held that the actual commencement 
of a suit is sufficient to stop the running of the 
statute of limitations, without any regard to, or de¬ 
pendence on, any after-diligence of plaintiff in its 
prosecution but, according to other authorities, 
diligence in prosecution is required,® and the op¬ 
eration of the statute will not be suspended if the 
suit is voluntarily abandoned,® discontinued,^ or dis¬ 
missed,® or is not proceeded with for a considerable 
period of time,® or is dismissed for want of prose- 
cution.io 

Where the statute commences to run, its opera¬ 
tion cannot be arrested or suspended otherwise than 
by the institution of a suit, unless the statute itself 
contains an exception.!^ 

' Another action or cause of action. The defense 


64 C.J.S. 

of the bar of the statute of limitations applies 
strictly to the particular action to which it is plead¬ 
ed, and hence, if that suit is not brought within the 
statutory period, the bar of the statute cannot be 
avoided by showing that another action had been 
brought within the period limited by tlie stafutei® 
by plaintiff against defendant on the same cause 
of action.1® So, also, the commencement of an ac¬ 
tion will not stop the running of limitations against 
a suit founded on a different cause of action i* 
While the institution of a suit of kindred nature to 
the one in controversy which must necessarily deter¬ 
mine the merits of the latter suit and which is 
brought for that purpose may, in some cases, be 
taken as an institution of the second suit to the ex¬ 
tent that it will arrest the running of the statute 
as to the latter,i® this rule has a limited applica- 


3, nd8Lho —Coxpns Joxls cited in 
Xlldrldsre v. Idaho State Peniten¬ 
tiary, 80 P.2d 781, 783, 54 Idaho 
213. 

N.J.—^Martin v. Lehlgrh Valley H 
Co., 100 A. 845, 90 NXLaw 258. 

Pa.—^Roberta v. Jones & Lauahlln 
Steel Corp., 43 A 2d 91. 169 Pa. 
Super. 47)2—Corpus Jnxls quoted In, 
Morinho v. Glen Alden Coal Co, 
166 A. 506, 607, 108 PaSuper, 660. 

4L Ark—^Rogrers' Elstate v. Hardin, 
148 S.W.2d •B44, 201 AXk. 1. 

37 C.J. p 1063 note 45. 

5. U.S,—-Anderson v. Abbott, D.C. 
Ky.. 61 F.Supp. 888. 

Aria.—^Forbach v. Stelnfeld, 278 P. 6, 
84 Aria. 619. 

Pa—School Diet of Borougrh of 
Masrfleld V. American Surety Co. of 
N.T., Com.Pl., 46 Lack.Jur. 17. 

e. Ga—Ootpus Juris quoted in 
General Discount Coxporatlon v. 
Chunn, 8 SB.2d 66, 67, 188 Ga 
128. 

Lia—Succession of Bonnette, 176 So. 
397, 1188 La 297. 

Tex—^Primitive Baptist Church at 
Fellowship V. Flar-Tex Corporation, 
Clv.App., T58 S.‘W‘.2d 649, error re¬ 
fused. 

87 C.J. p 1058 note 46. 

Suit held not abandoned 

Wash.—Woodworth v. Edwards, 101 
P.2d 691, 8 Wasb.2d 679. 

7. N.T,—^Foster ▼. Hew York Cent. 
& HL R. R. Co„ 103 NT.S, 681, 
118 App.Dlv. 148. 

8 * Tex.—Herr v. Rodriffuea, Civ. 
App., 50 SW. 487. 

87 O.J. p 1063 note 48 

Hew action after dismissal, non¬ 
suit. or failure of former action 
see infra §S 287-29i6. 

9. N.J^Rutherford v Fen, 20 H. 
J.Law 299. 

87 C.J. p 1063 note 49. 


XAohes 

If plaintiff falls to prosecute the 
suit which he has commenced, he 
loses by laches the benefits he ob¬ 
tained by Gommencingr the suit and 
thereby suspendingr the statute of 
limitations.—State v. Benner, 187 8. 
W.2d 609, 182 Tenn. 895. 

10, tr.S.—In re Mays, I>.O.Ark, 88 
F.Supp. 968, affirmed, C.C.A., Bigjs 
y. Mays, 126 F.2d 692. 

Tex—^Ley v. Ley, ClvA.pp., 6,2 SW. 
2 d 508, error dismissed. 

11 . Tenn.—Phillips v. Bass, 45 S. 
W.2d 66, 163 Tenn. 61’6. 

Failure to commence action in time 
see Infra §$ 800, 801. 

Pendency of claim ajainst govern, 
ment 

When right to sue Is not depend¬ 
ent on prior presentation of claim 
to government, limitations is not 
suspended during time claim is 
pending.—Withers v. U. S., «9 Ct.Cl. 
684. 

18. Idaho.—Oorpus Juris cited in 
Stelnour v. Oakley State Bank, 287 
P. 949, 960, 49 Idaho 298. 

Pa.—^Bell V. Brady, Com PL, 6 Fay. 
L J. 12, reversed on other grounds 
81 A.2d 647, 846 Fa. 666. 

87 O.J. p 10)63 note 44. 

13. Ark—Webb v. Spann, 1248 S.W. 

285, 167 Ark. 8<28. 

87 C.J. p 1053 note 44. 

14k Utah.—Brown v. Cleverly, 70 P. 

2d 8181, 98 Utah 54. 

87 C.J. p 1053 note 50. 

Proceeding under title of original 
action 

The rule la not defeated by the 
simple expedient of filing the peti¬ 
tion for the other cause of action, 
and having it heard, under the title 
of the original action.—Brown v. 
Cleverly, supreu 


Statute continues to run against all 
other causes of action 
M.T.—^Harriss v. Tams, Lemolne & 
Crane, 179 N.E. 476, 268 N.T. 229. 
Causes of action subsequently aris¬ 
ing 

A suit does not interrupt prescrip¬ 
tion as to royalties accruing after 
its filing.—Hemler v. Union Produc¬ 
ing Co., D.C.La, 40 F.Supp 824, af¬ 
firmed in part and reversed m part 
on other grounds, C.C.A., 184 F.2d 
486. 

15. Iowa.—^Eyerly v. Jasper County, 
42 H.W. 874, 77 Iowa 470. 

87 O.J. p 1058 note 61. 

SCandaanns 

(1) Right of action on tax bills 
Is not barred by limitation, where 
preserved by mandamus proceedings 
for Issuance commenced within stat¬ 
utory period.—Seested v. Dickey, 300 
S.W. 1088, 31(8 Mo. 192. 

(2) The filing of mandamus pro¬ 
ceedings to compel cancellation of a 
resale of land sold previously to 
plaintiff, under a statute, was held 
to be a sufficient institution of suit 
to render a succeeding action of 
trespass to try title not barred by 
limitation.—Atchison v. Hanna, 174 
S.W. 279, 107 Tex 64. 

Second action la aid of former 
Where a second action is brought 
In aid of, and not as a substitute for, 
a former action, the statute of lim-% 
Itatlons ceases to run from the com¬ 
mencement of the former action.— 
Hughes V. Whlts^er, 84 N.C. 640. 
Equity suit 

Stockholders* equity suit against 
surety on behalf of all similarly sit¬ 
uated for principal's ftaud In sale of 
stock, was held not barred by stat¬ 
ute, although filed more than twelve 
months after discovery of fraud, 
where plaintiff brought action at 
law within twelve months after dis- 
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tion.^® Where two suits by the same plaintiff and 
involving the same accident were commenced with¬ 
in the prescriptive period, the abandonment of one 
after the expiration of the prescriptive period does 
not bar plaintiff from proceeding in the other ac- 
tion.^7 Xhe effect of another suit in a different 
state is discussed infra § 299. 

The running of the statute against foreclosure is 
stopped by the pendency of an action against the 
mortgagor and the mortgagee attacking the for¬ 
mer’s title and the legal existence of the mort- 
gage,i® although not, it has been held, by the entry 
of judgment on the note,^® or by a declaration, in a 
partition decree, that certain lands set apart to de¬ 
fendant are subject to plaintiff’s mortgage.^® It 
has been held that a judgment against the debtor 
or against his estate, for the debt rendered before 
the bar of limitation is complete, substitutes for the 
limitation applicable to the original cause of action 
that which applies to judgments.^1 

Circuitous proceeding. If the law furnishes a 
party with a simple method of proceeding against 
a debtor, he cannot prevent the statute of limita¬ 
tions from running against him by attempting to 
collect his debt by a circuitous legal proceeding, 
consisting of several steps and keeping each step 
within the limits of the statute.^^ 

§ 262. Mode of Computation of Time Limit¬ 
ed 

In determining whether or not the full limitation pe¬ 
riod has run, time Is reckoned from the accrual of the 
cause of action to the commencement of the action, with 
a deduction of the time, If any, during which the statute 
was tolled. 

Time is counted, under a plea of the statute of 
limitations, by beginning at the accrual of the cause 


of action, as discussed supra § 108, and stopping at 
the commencement of the action^s or, in the lan¬ 
guage of some statutes, when the claim to relief is 
actually interposed by the party as a plaintiff or de¬ 
fendant in the particular action or special proceed- 
ing.^^ In determining whether or not the full lim¬ 
itation period has run, the time during which, by 
virtue of statute, the statute of limitations was 
tolled by an injtmction against the commencement 
of an action, as discussed supra § 253, is to be de¬ 
ducted from the time which has elapsed since the 
statute first began to nm;^® but, unless the running 
of the statute was interrupted or suspended, an ac¬ 
tion is barred where it is not brought until after 
the expiration of the statutory period computed 
from the time the statute commenced to run^s and 
the delay is not justified, as considered infra § 300, 
When prescription is interrupted by a judicial de¬ 
mand, the full time for the prescription must be 
reckoned from the cessation of the interruption,^? 

Inclusion or exclusion of first or last day see the 
CJ.S. title Time § 13, also 37 C.J. p 1054 notes 57- 
60. 

§ 263. Proceedings Constituting Commence¬ 
ment of Action 

In some states, there is no difference between ac¬ 
tions at law and suits in equity as to what constitutes 
the commencement of a proceeding tolling the statute 
of limitations. 

In some states, the courts find no difference be¬ 
tween actions at law and suits in equity in respect 
of what constitutes the commencement of a pro¬ 
ceeding tolling the statute of limitations.28 

§ 264. -Actions at Law Generally , 

A liberal view Is taken of matters claimed to con- 


covery of fraud, which was still 
pending when suit in eguity was 
brought.—^National Surety Co. v. 
Coleman, 104 So. 821, 218 Ala 877. 

16. Equitable suit to have Judgment 
for damages declared Hen Is on a 
new and distinct cause of action and, 
therefore, does not relate back to, 
80 as to be saved from the operation 
of the statute by, the commencement 
of the action for damages.—Lang v. 
Choctaw, O. & G. R. Co., Ark., 198 
F. 38. 117 C.CA. 146. 

Hff an damuB to collect Judgment 
against a mumcipality is not the 
commencement of a suit on the Judg¬ 
ment, and cannot affect the running 
of the statute except In so far as 
it is the equivalent of an execution 
against an individual.—^Dempsey v. 
Oswego Tp., Kan., 61 F. 97, 2 aa 
A 110. i 


' 17. La.—Davies v. Consolidated Un¬ 
derwriters, App., 14 So.2d 494. 

IS. Kan.—Hutchinson v. Hutchin¬ 
son, 141 P. 689, 92 Kan. 618, 52 L. 
RA.,NS, 1165. 

19. Wash.—^Hanna v. Kasson, 67 P. 
271, 26 Wash. 668. 

90. Ill.—Spencer v. Wiley, 36 NB. 
627. 149 111. 56. 

21 . Tex—^Brown v. Cates, 87 S.W. 

1149, 99 Tex. 138. 

41 C.J. p 873 note 16. 

92. n.S.—Glenn v. Dorsheimer, CC. 
Mo., 23 F. 695, reversed on other 
grounds 10 S.Ct. 867, 135 US. 533, 
34 LBd. 262. 

93. S.C.—^Adams v. Richardson, 10 
6 .B. 931, 32 S.C. 139. 

37 C.J. p 1064 n^te 54, 
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94 N.T.—Meeker v. Saskill, 298 N. 
Y S. 754, 164 Misc. 718. 

To "Interpose" claim or defense, 
within the meaning of the statute, 
is to set It up.—^In re Scherer's Es¬ 
tate. 277 N.T.S. 677, 154 Misc. 198, 
affirmed 289 N.T.S. 911, 248 App. 
Div. 666, affirmed 5 N.E.2d 806, 272 
N.T. 247. 

25. Mo.-—Cordia v. Matthes, 90 S.W. 
2d 101, 838 Mo. 308. 

26. Mont.—Mantle v. Speculator 
Min. Co., 71 P. 665, 27 Mont. 473. 

27. La.—Spring v. Barr, 120 So. 266, 
9 LaApp. 732. 

28. Mich.—^Home Sav. Bank v. 
Young, 295 N.W. a74. 295 Mich. 
725. 
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•titiite the commencement of an action; but something 
more than a request to a law officer to commenoe an 
action Is required. 

The manner of commencing an action is necessa¬ 
rily that of the forum and not that of another state 
where the cause of action arose under a statute.29 
Notwithstanding the absence of any statute on the 
subject, a rule of court stating the manner of com¬ 
mencing actions is not determinative of when, for 
limitation purposes, an action is to be deemed com- 
menced-SO The language of a statute providing 
when an action is deemed to be commenced within 
statutes of limitation must be liberally construed.^^ 
The most important and essential element of inter¬ 
ruption of prescription is that defendant be judi¬ 
cially notified of the rights which are sought^^ and 
of plaintiffs intent to proceed with the action.** 
It is not sufficient that knowledge of the filing of 
the suit is conveyed to defendant otherwise than 
through legal channels.*^ 

The entry of judgment pursuant to a warrant of 
attorney to confess judgment is, for limitation pur¬ 
poses, a form of commencing suit.** The presenta¬ 
tion of a petition to the attorney general asking that 
proceedings for the dissolution of an irrigation dis¬ 
trict be commenced does not constitute the com¬ 
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mencement of an action.** Civil proceedings othcjr 
than actions are discussed infra §§ 296-298. The 
question what constitutes commencement of an ac¬ 
tion generally, and without special reference to stat¬ 
utes of limitation, is discussed in Actions § 129. 

§ 265. -Issuance of Process 

a. Original process 

b. Subsequent process 

a. Original Process 

Where It Is not otherwise provided by statute or a 
rule of civil procedure having the force and effect of a 
statute, an action is commenced, for limitation purpos¬ 
es, when, but not until, process is issued, that Is, pre¬ 
pared, signed, sealed, and delivered, or put In the course 
of delivery, to a proper officer with a bona fide Intent to 
have It served. 

Both under statutes so providing, and where it is 
not otherwise provided by statute or a rule of civil 
procedure having the force and effect of a statute, 
an action is not commenced, for limitation purpos¬ 
es, until process is issued,**^ even though the dec¬ 
laration, petition, or complaint has been filed,** 
and, conversely, the action is commenced, for lim¬ 
itation purposes, when process is issued,** even 
though the process is not executed until after ex- 


29 . Iowa—^Knight v. Moline, sa. M. 
& W. R. Co., 140 RT.W. 889, 160 
Iowa 160. 

87 C.J. p 736 note 66. 

30. D.C.—Maler v. Independent Taxi 
Owner's Ass’n, 96 P.2d 679, 68 
AppD.C. 307. 

31. N.T.—^Prudential Ins. Co. ot 
America v. Stone, 200 IT.X3. 679, 
270 N.T. 164. 

32. U.S.—Broussard ▼. Missouri 
Pac. R. Co., D.C.Ija., 47 F.Supp. 
760. ’ 

La.—Davies v. Consolidated Under¬ 
writers, App., 14 So.2d 494—Allen 
V. Yantls, App., 190 So. 1286. 

33. U.S.—^Broussard r. Missouri 
Faa R. Go., D.C.La., 47 F.Supp. 
760. 

La.—^Davies ▼. Consolidated Under¬ 
writers, App., 14 So.2d 494. 

34. La.—Adams r. Citizens' Bank, 
136 So. 107, 17 La.App. 4'22. 

35. pa—Bell V. Forred, 47 PaDist, 
A Co. '248, 85 Berks.Oo. 193. 

36; Cal —People v. Honey Lake Val¬ 
ley Irr. List, *246 P. 819, 77 Cal. 
App. 367. 

37. U.S.—Eames v. Heck, D.C.I11., 
11 F.Supp. 677. 

Ark.—Cherry v. Falvey, 68 SW.2d 
98, 188 Ark. '827—Smith v Farm¬ 
ers’ & Merchants’ Bank, 85 S.W.2d 
347, 183 Ark. 236—^American Ry. 
Bxpress Co. v. Reeves, 292 S.W. 
109, 173 Ark. 278. 

N.C.—^Bynum y. Life Ins. Co. of 


Virginia, 24 S.B 2d 618, 2.22 N.C 
742. 

Pa.—^Mayo v. James Lees & Sons 
Co., 192 A. 4'69, 3'26 Pa 341—In re 
Scott’s Bstate, 166 A. 668, 811 Pa 
145—Teachout Co. v. Pittsburgh 
Parking Garages, 173 A. 718, 118 
PaSuper. 589. 

87 C.J. p 10>56 note 66 [f], p 1056 
note 80 [1] (8), [«. 

Bats of writ 

Under no view of the law Is an 
action commenced before the date 
of the writ.—^Ford v Rogovin, 194 N. 
B. 719, '289 Mass. 649. 

Buis refeaes to ozigiaal suit and 
not to the commencement of an ac¬ 
tion by cross petition, in which no 
personal Judgment Is sought, filed 
pursuant to statute authorizing de¬ 
fendants In suits to enforce liens to 
assert other Uens by cross petition. 
Hence, In a suit to enforce a mort¬ 
gage, the filing of a cross petition 
by defendant asserting en Improve¬ 
ment lien Interrupted the running of 
limitations against such lien, ol* 
though no summons was Issued on 
cross petition.—^Ideal Savings, Loan 
Sc Building Ass’n of Newport v. 
Town of Park Hills, 186 S.W.2d 748, 
281 Ky. 671. 

sa U.S—Creasy v. U. S., D.C.Va., 
20 F.Supp. 280. 

Ark.—Jemigan v. Pfeifer Bros., 6 S. 

W2d 941, 177 Ark. 146. 

Ky.—Simpson v. Antrobus, 86 S.W.2d 
644, 260 Ky. 641—LoulsvlUe St N. 
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R Co. V. Napier’s Adm’r, 19 S.W. 
2d 997, 230 Ky. 823. 

Pa,—Teachout Co. v. Pittsburgh 
Parking Garages, 178 A. 7118, 113 
PaSuper. 589. 

Statutes making filing of petition or 
complaint commencement of action 
see Infra 5 266. 

39. U.S—Glenn Coal Co. v. Dickm- 
son Fuel Co., CC.A.W.Va, 72 F.2d 
886 . 

Mass.—Wesoott y. Toung, 176 N.B 
163. 275 Mass. 82. 

N.J.—Burd V. Tilton. 167 A. 21, 11 
N.J.Misc 603. 

N.C.—^Harrell v. Goerch, 184 S.B. 489, 
209 NC 741. 

Pa.—Cardello v Fleming, 43 Pa.Dlst. 
& Co. «67, 90 Pittsb.Leg.J. 68— 
Werner v. Clingerman, 29 Pa List. 
St Co. 447—Corpus JTiuls cited In 
Peeling v. Delaware, L. & W. R 
Co. 12 PaDlst. Sc Co. 76'5, 768, 43 
York LegRcc 181—DeSimone v. 
Cohen,, 86 Pittsb.Leg J. 376. 

Tenn.—^Barnes v. Fort, 181 SW.2d 
881, 181 Tenn 622—^Kennard v 
Illinois Cent, R Co., 148 SW.2d 
1017, 177 Tenn 311, 134 ALR. 
770—Glenn v. Payne, 280 SW. 
1019, 158 Tenn. 240—Galbraith v. 
Kirby, 109 SW.2d 116i8, 21 Tenn 
App. 803. 

Vt.—Kessler v. Ehnmell. 60 A.2d 604. 
87 C.J. p 1065 notes 65 [a] (1). 66, 
71. 

prixna facie evidence 

(1) Prima facie, an action at law 
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piration of the statutory period,^® provided the is¬ 
suance is in good faith^l and with the bona fide^® 
and unconditional^® intent to have the process 
served reasonably and in due course, and is fol¬ 
lowed by diligent efforts to obtain service.^^ Un¬ 
der the wording and construction of some stat¬ 
utes, the action is commenced when process is is¬ 
sued whether the process is or is not executed, pro¬ 
vided the suit is kept active by the issuance of alias 
process from term to term or is recommenced with¬ 


in one year after the failure to execute but the 
rule is otherwise under a statute providing that an 
action shall be deemed commenced as to each de¬ 
fendant at the date of the summons which is served 
on him.^® 

While an action is commenced when the petition 
or complaint is filed and summons or other process 
is issued,^^ it is also commenced when summons is 
issued, although the petition or declaration is not 
filed until later,unless the statute of the particu- 


Is commenced at date of the writ, so 
as to toll the statute of limitations 
—Chandler v. Bunlop. 89 N.S.2d 969, 
311 Mass. 1—O’Brien v. McManama, 
183 N.B. 176, 281 Mass. 39—87 C.J. P 
1055 note 66 [a] ,(!)• 

(2) This is true as to commence¬ 
ment of the action against defend¬ 
ant named In the writ, hut not as to 
the commencement of the action 
against an administrator not named 
in the writ as defendant.—Chandler 
V. Dunlop, supra. 

40. Okl —^Fitzsimmons v. Rauch, 
172 P.M 633. 197 Okl. 426. 

Pa.—-Werner v. dlngerman, 29 Pa. 
Dlst. & Co. 447. 

Tenn.—^Rldgway Sprankle Go. v. Car¬ 
ter, 148 S.W.2d 627, 176 Tenn. 442. 
Statutes making service of process 
commencement of action see in¬ 
fra I 

OoBunenoeinient of action Is not 
postponed to the time when service 
of the writ is effected.—Gardello v. 
Fleming, 48 PaDlst. & Co. 867, 90 
Plttsb(Leg.J. 63. 

41. Ky.—^Prewitt ▼. Caudill, 63 S. 
W.2d 954, 250 Ky. 698. 

Mass.—City of Revere v. Special 
Judge of Dlst. Court of Chelsea, 
160 N.S. 431, 262 Mass. 393. 

37 C.J. p 1065 note 67. 

Causing sununons to he Issued con¬ 
ditionally Is not causing It to be Is¬ 
sued in good faith.—liOulsville & XT. 
R. Co. V. liitUe, 96 S.W.2d 263, 264 
Ky. 579. 

xregUgent or unexonsed delay in 
having the summons served may de¬ 
stroy, or indicate ladk of, good faith 
in having the process Issued.—^Brock 
V. Turner Fuel Co., 178 S.W.2d 427, 
296 Ky. 729—^Rucker’s Adm'r v. 
Roadway Kxpress, I'Sl S.W.2d 840, 
279 Ky. 707—37 C.J. p 1066 note 67 
Cb]. 

Actual service 

When summons is actually served 
or put In line of service, plaintiff's 
mere Intention to have It issued is 
translated into good-faith intention¬ 
al action, constituting commence¬ 
ment of action, although service 
thereof has been postponed, but. If 
suspension Is not closed before right 
to sue ends, plaintiff must be regard¬ 
ed as having slumbered through time 
prescribed.—-Xioulsvllle & N. R. Co. v. 


Little, 95 S.W.2d 253, 264 Ky. 579. 
4a. Ky^Loulsvllle & M. R. Co. v 
Little, 95 S.W.2d 258, 264 Ky 
579. 

Tenn.—^Ridgway Sprankle Co. v. Car¬ 
ter, 143 S.W.2d 627, 176 Tenn. 442 
PresiuaiptioiL 

Taking out of summons Is pre¬ 
sumptive evidence of intention to 
have It served in due course, but 
such presumption may be rebutted 
by facts.—Louisville & N. R. Co. v. 
Little, 95 S.W.2d 253, 264 Ky. 579. 

43. Mass.—Chandler v. Dunlop, 39 

M. K.2d 969, 311 Mass. 1. 

If Biimmoiis is issued provisioBal^ 
ly, as where It Is not to be served 
until further Instructions, or until 
a certain time or event, action will 
not be considered as commenced 
until the date or contingency specl- 
fled.—^Ridgway Sprankle Co. v. Car¬ 
ter, 148 S.W.2d 627, 176 Tenn. 442. 

4A D.C.—^Maier v. Independent Taxi 
Owner’s Ass’n, 96 F.2d 679, 68 
APP.D.C. 307. 

Pa.—^Mayo v. James Lees & Sons 
Co., 192 A. 459, 826 Pa. 341. 
Sheriff’s return that the writ was 
unexecuted does not compel the con¬ 
clusion that plaintiff abandoned his 
writ where the return does not at¬ 
tribute any act of omission or com¬ 
mission which would make plaintiff 
responsible for the sheriff's failure 
to serve the writ; but, where the re¬ 
turn affirmatively shows neglect or 
lack of diligence on the part of 
plaintiff; such conduct constitutes an 
abandonment of the original action, 
and an alias writ Issued subseauent 
to the expiration of the period of 
the statute of limitations Is barred 
thereby.—-BDarvey v. Dunbar Corpo¬ 
ration, Pa.Com.Pl., 4 Fa 7 .L.J. 1. 
Presumption of abandousnent 
Pa.—School Dlst. of Borough of 
Masrfleld v. American Surety Co. of 

N. T., Com.PL, 46 Lack.Jur. 17. 

45. Tenn.—-Hoover Lines v. Whita¬ 
ker, 120 S.W.2d 983, 22 TennJLpp. 
223. 

Allas process generally as affecting 
commencement of action for limi¬ 
tation purposes see Infra subdivi¬ 
sion b of this section. 

Suits in courts of record 
The statute applies only to suits 


Instituted In courts of record, and 
not to suits tried before Justices of 
the peace.—Galbraith v. Kirby, 109 
SW2d 1168, 21 Tenn.App. 303. 

4& Kan.—^Blackburn v. Security 
Ben. Ass’n, 86 P.2d 536. 149 Wan- 
89. 

Ohio.—^Felgl V. Lopartkovich, 176 M, 
BS. 670, 98 Ohlo^App. 338— Frost V. 
Blatz, 155 158, 23 Ohio App. 

40. 

Okl.—Fitzsimmons v. Rauch, 173 p, 
2d 638. 197 Okl. 426. 

Statute accorded effect 

Neb.—^Ramirez v. Chicago, B. & Q. 

IL Co., 219 N.W. 1. 116 Neb. 740. 
Okl.—^Bankers* Mortgage Co. v. Lei¬ 
sure, 42 P,2d 868, 172 Okl. 170— 
Owens V. Clark, 6 P.2d 755, 154 
OkL 108—Cowley-Lanter Lumber 
Co. V. Dow, 800 P. 781, 150 OkL 
160—Johnson v. Town Board of 
Trustees of Arnett, 281 P. 777, 189 
Okl. 167. 

Effect of voluntary appearance 
Under such a statute, if a sum¬ 
mons Is Issued but not served, and 
defendant enters a voluntary appear¬ 
ance, the commencement of the ac¬ 
tion within the statute of limitations 
dates from the entry of the appear^ 
ance.—^Reliance Trust Co. v. Ather¬ 
ton, 93 N.W. 160, 67 Neb. 306, re¬ 
hearing demed 96 N.W. 218, 67 Neb. 

I 306—37 C.J. p 1068 note 92 [f] (1). 

47- US—Schram v. Koppln, D.C. 

Mich., 85 F.Supp. 313. 

Alaska.—Ruhenstein v. Imlach, 9 
Alaska, 62. 

D.C.—Maler v. Independent Taxi 
Owner’s Ass’n, 96 F.2d 579, 68 
APP.D.C. 307. 

Ind—^People’s Trust & Savings Bank 
V. Hennessey, 153 N.K. 507, 106 
Ind App. 257. 

Ky.—^Louisville & N. R. Co v. Alex¬ 
ander, 127 S.W.2d 896, 277 Ky. 
719. 

Mo.—^Mayne v. Jacob Michel Real 
Hstate Co., 180 S.W2d 809, 287 
Mo.App. 952. 

Okl.—Holloway Material & Supply 
Co. V. Hammond, 100 P.2d 844, 187 
OkL 25. 

37 C J. p 1066 note 80 lU, p 1067 note 
82 [cl. 

48. Pa.—^De Simone v. Cohen, Gonu 
PL, 86 Pittsb.Leg.J. 375. 
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§ 265 

lar jurisdiction is considered to make both the fil¬ 
ing of the petition and the issuance of summons 
necessary to the commencement of the action^® or, 
without mentioning issuance of process, designates 
another step as constituting the commencement of 
the action, as considered infra §§ 266, 267. 

Except in some jurisdictions,and as to actions 
in certain courts in other jurisdictions,®^ the filing 
of a praecipe, or otherwise ordering or directing the 


clerk to issue a summons, is not the commencement 
of an action.62 Also, something more than prep¬ 
aration of, or filling out, the process is essential to 
its issuance for limitation purposes signing and 
sealing of the summons in accordance with stat¬ 
utory requirements are essential and, except in 
some states,®® it is necessary, as well as suflScient, 
that the process be delivered, or put in course of de¬ 
livery, to a proper officer, with a bona fide intent to 
have it served,®® 


Tenn.—^Kennard v. Illinois Cent. B 
Co, 14S S.W.2d 1017, 177 Tenn 
Sll, 134 A.Ii.B. 770 —^Parsons v. 
Aznerlcan Trust & Bankinsr Co., 73 
SWSd 698, 168 Tenn. 49. 

RelatioiL Iback 

The declaration when filed relates 
back to the commencement of the 
suit and thereby prevents the run¬ 
ning of the statute of limitations.— 
Corpus arurls cited in Peeling v. Del¬ 
aware. L. & W. R. R. Co., 12 Pa.Dist. 
& Co. 765. 768, 43 York Deg.Rec 181 
—37 C.J. p im note 68 

49. tr.S—Baker v. Sisk, D.COkl., 
1 FR.D. 232. 

Premature issunnoe 
A summons Improvldenlly and ii^ 
regularly issued before a petition is 
filed in the proper office will not 
suspend the statute.—^U. S. v. JDddy, 
CaOhlo, *28 P. 226 
Action is oommonoed when peti« 
tion is filed where the summons was 
Issued and served previously, but 
there is no statutory authority for 
such procedure and a statute provid¬ 
ing that the action shall be deemed 
commenced as to each defendant at 
the date of the summons which is 
served on him contemplates that a 
petition staling, or at least attempt¬ 
ing to state, a cause of action 
against such defendant has been 
filed.—Commercial Nat. Bank v. 
Tucker, &S4 P. 1034, 128 Kan. 214. I 

50, Pa.—Gibson v. Pittsburgh 
Transp. Co., 166 A. 842. 811 Pa. 312 
—^Burd V. Bennett Transp. Co., 
Com.Pl, 21 Drle Co. 69 

Contra Cardello v. Fleming, 43 Pa 
Dist. & Co- 867, 00 PittsbLeg J 63— 
I’oollng V. Delaware, L ds W- R. R- 
Co, 12 Pa.Dlst. & Co. 766, 43 York 
Dog.Rec. 181. 

Setting machinery of court in mo- 
tton. 

A litigant who has filed a praecipe 
for a summons has set In motion 
the machinery of the court and has 
brought an action.—Gibson v. Pitts¬ 
burgh Transp. Co., 166 A. 842, 811 
Pa. 312. 

Bringing suit and asking for writ 
of summons before oxpixatlon of 
limitation period ordinarily arrests 
running of statute of limitations.— 
Neel V Webb Fly Screen Hfg. Co., 
Mid., 48 A 2d 331. 


praecipe or direction and docketing 
of ease are sufiLcient 
Md—n S. Bank v. Lyles, 10 GUI & 
J. 826. 

Pa —Gibson v. Pittsburgh Transp. 
Go., 166 A. 842, 311 Fa. 812. 

51. Del.—Philadelphia, B. A W. R. 
Co. V. Gatta, 85 A. 721, 27 Del. 
38, 47 LRA..N.S.. 982, AnmCas. 
1916E 1227. 

52. Ky—Casey v. Newport Rolling 
Mill Co., 161 ' S.W. 528. 156 Ky. 
623. 

37 C.J. p 1055 note 69. 

53. trS—Creasy v. U. S., D.C.Va., 
20 FSupp. 280—^Baker v. Sisk, D. 
aOkl, 1 F,R.D. 232. 

Merely filling ont writ withont at. 
tempt at service on defendant is 
not the commencement of an action. 
—Chandler v. Dunlop, 39 N13..2d 969, 
811 Mass. 1. 

54. N.X—Silverman v. Public Serv¬ 
ice Ry. Co., 155 A. STfi, 108 N.J. 
Law 72. 

65- Pa-—Gibson v. Pittsburgh 
Transp. Co., 166 A. 842, 311 Fa 
312. 

37 C.J. p 1056 note 78 
Contra Peeling v. Delaware, L. & 
W. R. Co., 12 PaDlst & Co. 765, 43 
York Leg.Rec. 181. 

Divergent statement 
If the wnt had been delivered to 
the sheriff on or before the return 
day, the statute would have been 
tolled and the action would have 
been saved for an additional period 
of seven years commencing from the 
dale of the Impetrallon of the orig¬ 
inal writ—School Dlst. of Borough 
of Mayfield v. American Surety Co. 
of N. y., Pa.Com.Pl., 46 Lack.Jur. 
17. 

3 CBL Kentuoky 

(1) Party causing issuance of 
summons in good faith within stat¬ 
utory time complies with law and 
saves hlB right of action, it being 
duty of county dork to see that 
process is delivered to sherlfC for 
service and of sheriff or one of his 
deputies to attend clerk’s office daily 
to receive any process Issued.—^Blue 
Grass Mining Co. v. Stamper, 103 S. 
W.2d 112, 267 Ky. 643—Louisville 
& N. R. Co. V. Little, 96 S.W.2d 253, 
264 Ky- S79. 


(2) Where summons was Issued by 
clerk directed to the sheriff and de¬ 
livered to plaintiff’s attorney in ac¬ 
tion for injuries within one year aft¬ 
er injury and attorney by reason 
of being unable to ascertain name 
of defendant’s process agent and 
for other reasons failed to forward 
process to sheriff for execution and 
no bad faith in retention of sum¬ 
mons was shown, action was com¬ 
menced in time.—^Rucker’s Adm’r v 
Roadway Express, 181 S.W.2d 840. 
279 Ky. 707. 

(3) However, plaintiff, willfully or 
negligently putting It beyond power 
of court clerk and sheriff to deliver 
and receive summons for service on 
known resident In personal injury 
suit, as by failing to deliver sum¬ 
mons to sheriff within limitation pe¬ 
riod after delivery thereof by clerk 
to plaintiff’s attorney at latter’s re- 
Quest, cannot be heard to complain 
of such officers’ failure to perform 
such duties; and petition should 
have been dismissed, where sum¬ 
mons, prepared, signed, and deliver¬ 
ed to plaintiff’s attorney at his re- 
auest by court clerk within year aft¬ 
er injury, was placed in such altor^ 
ney’s office file and not delivered to 
sheriff for service until over thirteen 
months after Injury, whether delib¬ 
erately or through oversight—^Lou¬ 
isville & N. R. Co. V. Little, supra 

66 . V S.—New York, N. H. & H. B. 
Co. V. Pascuccl, C.OAMass., 46 F. 
2d 969. certiorari denied 61 6.Ct 
660, 283 U.S. 858, 76 L.Bd, 1464— 
Comon V. Miller, D.CPa., 41 P2d 
293 —^Acheson Graphite Co. v. Mel¬ 
lon. DC.N.Y.. 21 F.2d 662—U. S. v. 
Northern Finance Corporation, C 
OA.N.Y.. 16 F.2d 998—Keen v 
Mid-Continent Petroleum Corp, D. 
Clowa, 63 P.Supp. 120 —Yudin v. 
Carroll, D.C.Ark,. 67 F.Supp. 793— 
lOorpus Juris cited in Creasy v. B. 
S., D.C.Va.. 20 F.Supp 280, 282— 
Baker v. Sisk, D.COkl., 1 P.R.I>. 
232. 

Ark.—Cherry v, Falvey, 68 S.W.fld 
98, 1'88 Ark. 827. 

Mass.—^Myers v. Warren, 176 N.B. 

600, 275 Mass. 631. 

Mich—^Nathan v. Rupclc, 6' N.W.2d 
4184, 803 Mioh 201. 

Nev-—Corpus Juris cited in Wood- 


296 



54 C.J.S. 


UMITAHIONB OF ACTI0F8 


% 265 


b. Subsequent Process 

Where the original process Is returned unserved, 
the timely Issuance of subsequent process may continue 
the tolling of the statute of limitations which began on 
the commencement of the action by the Issuance of proc¬ 
ess; but subsequent process does not have this effect 
where it is not issued until after the suit has been aban¬ 
doned or there is such delay In Its Issuance as to inter¬ 
rupt the continuity of the suit. 

The tolling of the statute of limitations which 
arises on the commencement of the action by the is¬ 
suance of summons is continued by the continuance 
of the action and, where the first summons is re¬ 
turned nihil habet, non est inventus, or otherwise, 
and there has been no abandonment of the action 
or the original process, plaintiff may continue the 
action and the tolling of the statute by procuring 
the issuance of an alias summons or other subse¬ 
quent writ within the statutory period computed 
from the impetration of the unserved writ or with¬ 
in such other time as is considered proper in the 
particular jurisdiction.^^ In such case, the new 
writ or summons is in the nature of an amendment 
of the original writ or summons it will be treat¬ 
ed as tacked thereto;®® and it is so linked to the 
original writ as in legal contemplation to be a reiter- 

\ 

stuck V Wbitaker, 146 P..2d 779. 

780, 62 Nev. 224. 

Vt.—^Kessler v. Blznmell, 60 A 2d 604. 

Va—Cocknll v. Cooper, 7 S.B.2d 96, 

175 Va. 46. 

1 CJ. p 1167 note 83, p 1158 note 
84—33 CJ. p 828 note 16 [f]—37 
CJ. p 1065 note 76, p 1056 note 
77, p 1058 note 92 EW. 

Xn addition to filing of pleading 
The filing of the declaration or 
complaint, the issuance of process, 
and delivery of the process to the 
proper officer for service are suffi¬ 
cient to toll the statute. 

TJ.S—Schram v. Costello, D.C.Mleh., 

36 FSupp. 625. 

D.C.—^Maier v. Independent Tsoci 
Owner’s Ass’n, 96 F2d 673, 68 
App-D.C. 307. 

Oflloex*8 fees should be prepaid or 
deposited with him. 

DC—^Maier v. Independent Taxi 
Owner’s Ass’n, supra. 

Fa.—^Malaga v. Holmes, 26 Pa.Di8t. 

& Co. 647. 

B7. Pa.—Werner v. Cllngerman, 29 
Pa.Dist. & Co. 447. 

58. Pa.—^Mayo v. James Lees & 

Sons Co., 192 A. 4*59, 326 Pa. 341 
—Werner v. Cllngerman, 29 Pa. 

Dlst. & Co. 447—Cleslak v. Kar- 
wowski, Com.Pl., 28 Ene Co. 76— 

Harvey v. Dunbar Corporation, 

ConoLPl., 4 Fay.L.J. 1—Davidson 
V. Union Paving Co., Com.PL, 27 
Del.Co. 272. 

87 C.J. p 1059 note 5, p 1060 note 
9 [hj. CeL [g]. 


ation or continuation thereof.®^ However, merely 
calling the second writ an alias is not alone suffi¬ 
cient to keep the action alive and continue the orig¬ 
inal process ;®2 plaintiff must show that the first 
process was issued and returned, and connect it by 
continuances with the subsequent process,®® unless 
the rule has been changed or dispensed with by 
statute.®^ An alias summons cannot revive or give 
new life to an action once abandoned and barred by 
the statute®® or barred after a break in the con¬ 
tinuity thereof.®® Where the original summons is 
abandoned, as by the failure of plaintiff to secure a 
return thereto, the issuance of an alias summons 
is in legal effect the institution of a new action 
which may be barred by the statute of limitations.®^ 
So, too, where plaintiff fails to pay the costs of 
service and cause the writ to be returned within 
the proper time, his conduct constitutes an aban¬ 
donment of the claim in so far as the original writ 
is concerned.®® Furthermore, there may be such 
delay in the issuance of other process following 
the return of the original writ as to interrupt the 
continuity of the suit and permit the running of 
the statute,®® as where the subsequent writ is not 

85. Pa.—School Dist. of Borough of 
Mayfield v. American Surety Co. 
of N. T., Com.Pl., 46 Lack Jur. 17 
6 & Mich.—^Parker Bros Co. v. 
Pennsylvania K. Co., 218 N.W. 769, 
242 Mich. 214. 

67. Pa.—^McCaf&ey v. Dowell, 55 
Pa.Di8t. & Co. 172. 

68 : Pa.—Cieslak v. Harwowski, 
Com.Pl., 28 Erie 76. 

69. Mich.—^Hruizenga v. Fuller, 299 
N.W. 787, 299 Mich. 9—Home Sav. 
Bank v. Young. .295 N.W. 474, 296 
Mich. 725—^Danaher v Ross, 270 
N.W. 769. 278 Mich. 485—Parker 
Bros. Co. V. Pennsylvania R. Co, 
218 N.W. T69. 242 Mich. 214. 

Mo.—^Mayne v. Link, App., 180 S.W. 
2 d 814—^Mayne v Jacob Michel 
Real Estate Co. 180 6.W.2d 809, 
287 Mo App. 952—^Bennett v Met¬ 
ropolis Pub. Co, App., 148 S.W.2d 
109 

Pa—Cardello v. Fleming, 43 Pa. 
Dist. & Co. 367. 90 Pittsb.Leg.J. 
63. 

37 CJ. p 1060 note 9 [a], [c], [13. 
PaUnxa to deposit coats of servlmr 
first alias 

Where summons was issued Dec. 
1, 1932. defendants filed motion ' to 
quash on Dec. 81, 1932, plaintiff con¬ 
fessed motion to quaj^ on April 6, 
1933, alias summons was not served 
because costs of service were not de¬ 
posited, cmd when second alias sum¬ 
mons was issued action was barred 
by limitation, the predicament was 
due to plaintiff’s lack of diligenoeb 


Contiaiiaiice nmy be entered at 
any time where it is in fact regular. 
—^Davis V. West, 6 Wend., N.Y., 63— 
37 C.J. p 1060 note 8. 

59. N.J.—Kostrob v Riley, 143 A- 
863, 105 N.J.Law 37. 

60. N.J.—Burd V. Tilton, 167 A. 21. 
11 N.J.M1SC. 503. 

61. Pa.—^McCaffrey v- Dowell, 55 Pa 
Dist & Co. 172. 

68 . Pa.—Hanks v. Lehigh Valley R, 
Co.. 16 Pa.DIst. 660. 

87 C J. p 1060 note 7. 

63. N.Y.—^Baskins v. Wilson, 6 Cow. 
471. 

37 C J. p 10'59 note 5. 

Oontlmuuice of same writ or proc¬ 
ess which was originally sued out 
is essential.—Chapman v. Mayrant, 
29 S.C.L. 481—37 aJ. p 1069 note 6. 
Person not party luder original writ 
Second wnt is not writ of mesne 
process relating back to the date of 
the original writ as to one not made 
party to the suit under the onginal 
writ.—^U. S., to Use of O'Connell, v. 
Kearns. D.aRI.. 26 F.2d 28'5. 
Original summonji not properly Isu 
dorsed 

Where prior purported summons 
served on defendant was not a legal 
summons for lack of proper indorse¬ 
ment, subsequent summons proper¬ 
ly indorsed was not an alias sum¬ 
mons but the original summons.— 
Crabbe v. Jones. 17 Ohio Supp. 189 

64. Md—Neel v. Webb Fly Screen 
Mfg. Co., 48 A.2d 331. 
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issi^ until after the expiration of the statutory 
period computed from the impetration of the prior 

§ 266. —- Filing of Declaration, Petition, 
or Complaint 

Under ftome statutes and rules of civil procedure^ 
an action is commencedf for limitation purposes, when 
the declaration, petition, or complaint Is filed, provided 
plaintiff has a bona fide Intention to prosecute the suit 
and uses reasonable diligence to have process issued and 
served, and provided further, according to some author¬ 
ities, the filing of the pleading is followed by timely serv¬ 
ice of process. 


Under some statutes,as Well as under Federal 
Rules of Civil Procedure, rule 3, 28 U.S.C.A. fol¬ 
lowing § 723 c,72 an action is deemed "commenced,*' 
in such sense as to stop the running of the statute 
of limitations, when the declaration, petition, or 
complaint is filed, even though process is not is- 
sued73 or served^^ until after the expiration of the 
limitation period, provided the court has jurisdiction 
of the cause of action,76 and plaintiff has a bona 
fide intention to prosecute the suit and uses reason¬ 
able diligence to have process issued and served,^* 
and provided further, according to some authorities, 


and he was not entitled to have order 
anashing- summons vacated and to he 
permitted to amend service on origi¬ 
nal summons.—Hayden v. Beiland, D 
COkl., 8 FSupp. 94. 

70. Pa.—Mayo v. James I^ees A 
•Sons Co.. 192 A. 499, 326 Pa 341— 
Cardello v. Fleming; 43 PaDist. & 
Cq. 367. 90 PlttsbLeg.J. 63. 

37 (Xj. IP 1060 notes 9 [f], 10. 

71. Ill.—^Massman v. Duffy, d-D N.B3. 
2d 707, 1330 IllA-pp. 76—Bucko v. 
Bucko, 63 N.E.2d 249, 321 IlLApp 
682. 

Da—^Firemen’s Ins Co. v Brook Tai>- 
paulln Co., 3 LaApp. 502. 

Miss.—Wood V. Peerey, 176 So 721, 
179 Miss. 727. 

Mo.—Maddux V. Gardner, App, 192 
S.W.2d 14—Green v. Ferguson, 
App., 184 S.W.2d 790. 

Tex—City of Gainesville v. Harder, 
162 S.W2d 93, 139 Tex 165—Har- 
tel V Dlshman, 146 S.W.2d 865, 135 
Tex. 600—^Bothwell v. Farmers & 
Merchants State Bank & Trust Co. 
of Busk, 84 S.W.2d 229, 126 Tex. 
488. 

Utah.—Askwith v. Ellis, 38 P.2d 767, 
86 Utah 108. 

Wash.—In re Kelley's Estate, 74 P. 
2d 904, 198 Wash. 109—McDonald 
V. Camas Prairie R. Co., 88 P.2d 
616, 180 Wash. 6i55—Dolan v. Bald- 
rldga 4 P.2d 871, 166 Wash. 69. 

87 aj. p 1066 note 66 [a] (2), p 106'6 
note 80. 

Peifeitloiii statbig cause of actloai 

(1) Prescription Is Interrupted by 
illlng of petition, which states cause 
of action, within prescriptive period. 
—'Callender v. Marks, 171 So 86, 186 
Da. 948, conformed to, App., 173 So. 
786. 

(2) Petition disclosing, hut defec¬ 
tively presenting, cause of action see 
Infra S 274. 

Aotlon Is not ooanmeaoed so cls to 
toll statute of limitations, until com¬ 
plaint is filed—State ex rel. Wash¬ 
ington Nav. Co. V. Pierce County, SI 
P.2d 407, 184 Wash. 414, modified on 
other grounds 60 P2d 16, 187 Wash. 
696—^Kope v. Columbia River Inter¬ 
state Bridge Commission, 266 P 
11)168, 147 Wash. 602—37 •OJ. p 1066 
note 80 [a]. 


Deavtng pleading ‘«^th oleirfc or Judge 

(1) Where a complejint was handed 
to the clerk within the time reguired 
by the statute, accompeinied by a pe¬ 
tition to sue In forma pauperis, but 
this was at a time when there was a 
vacancy In the office of Judge of the 
court, and the clerk held the com¬ 
plaint without filing it, on the theory 
that only the court could allow suit 
in forma pauperis, it was held that 
the action was commenced.—^Lopez 
V. Sucrenes Centrale Ste. Jeanne, 6 
Puerto Rico Fed, 472—87 CJ. p 1068 
note 90. 

(2) Where neither district clerk 
nor deputy resided in county seat, 
petition and citations which were 
deposited in box kept In clerk’s of¬ 
fice for reception of Incoming mall 
were properly filed with clerk on that 
date, so as to avoid bar of statute of 
limitations, even though clerk did 
not find papers until later—GonzaJez 
V. Vaello, TexCiv.App., 91 S.W.2d 
904, error dismissed. 

(8) However, the filing must be 
with the clerk of court; it Is not 
enough that the petition is presented 
to the Judge out of court, and a dte/- 
Uon asked for. 

Cal.—^In re Sbarboro, 63 Cal. 6. 

Go.—Graves v. Strozler, I37 Ga, -32. 

7a. U.S.—Isaacks v. Jeffers, C:C.A. 
N.M., 144 F,2d 26, certiorari denied 
66 S.qt 270, 328 U.®. 781, 89 D. 
Ed 624—Keen v. Mid-Continent 
Petroleum Corp., D.C.Iowa, 63 F. 
Supp. 120—Krisor v. Watte, D.C. 
Wis, 61 F.Supp. 846—Gkillagher v. 
Carroll, D.CNy., 27 F.Supp 663— 
Schram v. Holmes, D.C,Mxch.. 4 F. 
R D. 119. 

D.C.—^Reynolds v. Needle, 132 F.2d 
161, 77 U.S.APP.D.C. 68. 

73. Ala.—^Hlll V. Burton, 10 So 2d 
802, 80 Ala,App i694. 

Miss.—Wood V. Peerey, 176 So. 721, 
179 Miss. 727. 

Mo.—State ex rel. and to Use of Bair 
V. Producers Gravel Co., Ill SW. 
2d 621, 841 Mo. no’s—City of St. 
Douis V. Miller, 146 S.W.2d 604, 235 
Mo.App. 987. 

37 C.J. p 1066 note 80 [f], [i] (1). 
Filing of pleadmg and Issuance of^ 
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process as constituting commence¬ 
ment of action see supra S 26'6. 

74. U.S.—Isaacks v. Jeffers, CC.A 
N.M, 144 F 2d 26, certiorari denied 
6'6 S Ct 270, 323 U.S. 781, 89 L.Bd. 
624—Gallagher v. jQarroll, D.C.N.T, 
27 F.Supp. 1668. 

Ala—^Hill V. Burton, 10 ®o.2d 302, 
30 Ale..App. 594. 

Ga.—^Ellis V. McCrary, 183 S.E. 823, 
52 Ga.App 683 

Miss—Wood V. Peerey, 176 So. 721, 
179 Miss 727. 

37 C.J. p 1056 note 80 [h], p lOSS 
note 89. 

75. Da.—^Bowerman v. Pacific Em¬ 
ployers Ins. Co, App., 27 eo.2d 486 
—Blocker v. Plalsance, App., 18 So 
2d 847. 

87 C J. p 1067 note 81 [a]. 

Want of Jurisdiction of court in 
which suit brought as affecting 
limitation generally see infra S 271. 

73. U.S.—^Isaacks v. Jeffers, CC.A. 
N.M, 144 F.2d 26, certiorari denied 
66 S.Ct. 270, 328 U.S. 781. 39 DBd 
624—^International Pulp Eguipment 
Co V. St. Regis Kraft Co., D.C.Del, 
66 F Supp. 860. 

Tex—City of Gainesville v. Harder, 
162 S.W.2d 93, 139 Tex 166—San 
Saba Nat. Bank of San Saba v. 
Parker, 140 S.W2d 1094, 186 Tex 
136—First State Bank A Trust Co. 
of Rio Grande City v. Ramirez, 126 
S.W 2d 36, 138 Tex 178—Owen v 
City of Eastland, 78 S.W.2d 178, 
124 Tex 419—^Hitt v. Bell, Civ 
App, 141 S.W.2d 726—Bynum v. 
Dong-Bell Dumber Co., >Civ.App, 
141 S.W 2d 392, reversed on other 
grounds Dong Bell Dumber Co v. 
Bynum, 158 S.W.2d 290, 18'8 Tex 
267—^Ferguson v. Melllnbruck, Civ. 
App, 134 SW.2d 680, error dis¬ 
missed, Judgment correct—Curtis 
V. Speck. Civ.App., 130 ®W2d 848, 
error refused—Danders v. Jordan, 
Civ.App., 126 SW.2d 677—^Buie v. 
Couch, Civ.App. 126 S.W.2d 665, 
error refused—^ReAl Estate Land 
Title A Trust Co. v. Beryle, Civ 
App, 88 SW2d 767—^Morgan v. 
Hardy, Civ.App., 67 S.W.2d 204— 
Meyer v. Pecos Mercantile Co., Civ. 
App, 47 S.W.2d 436—^Forrest v- 
Orange Printing Co., Civ.App., 43 S. 
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the filing of the pleading is followed by timely^^ 
and appropriate'^® service of process.^® 

Filing a petition with instructions not to issue 
process on it,®® or not to issue process until fur¬ 
ther notice or orders,®i or until some future time,®® 
is not sufficient to interrupt limitation^ unless the in¬ 
structions are the result of fraud or deception on 
defendant’s part which influenced plaintiffs attor¬ 
ney®® or some other sufficient reason for delay in 
the issuance of process exists.®^ So if, after the 
filing of a petition, process fails to issue through 
the laches of plaintiff, the suit is not commenced 
within the purview of the statute,®® and it has been 


held that in such a case the subsequent filing by de¬ 
fendant of a waiver of citation and service there¬ 
of does not remove the bar of the statute of limita¬ 
tions,®® Furthermore, the suit is not commenced 
where, by order of plaintiffs attorney, the summons 
is returned unexecuted;®^ where, on plaintiffs in¬ 
struction, service of citation is delayed until a cer¬ 
tain date, the statute of limitations is not tolled un¬ 
til such date;®® and, where plaintiff or his attor¬ 
ney prevents or postpones issuance and service of 
process until after the expiration of the limitation 
period, the action is barred.®® If, however, process 
fails to issue, or is not issued or served promptly, 
without fault of plaintiff, the action is not barred,®® 


W.2d 182—Wm. Bondles & Co. v. 

Bassel-Flewellen, <nv.Apjp., 28 S 

W.2d 1109, error dismissed—Austin 

V. Proctor, Clv.A 3 >p.. 291 SW. 702. 
37 O.J. p 1057 note 82. 

Flllnar ot suit In good, 'faltb. 

US.—Port V. Litolfl, C.C.A.La., 103 

F.2d 302—IT. S. v. Adams, C.C.A 

Tex, 92 F.2d 895. 

ContliLiilnir IntentlosL and dlUamoe 
are essential.—(Landers v. Jordan, 
Tex.Clv.App., 12S S.W.2d 677—Austin 
V. Proctor, TexClv.App., 291 S.W. 
703. 

WlLSM plalntur WM snliseaiiantly 
active In proseontlnff litlffatlon, filing: 
of petition was sufficient to toll the 
running’ of the statutes—Slattery v 
Uvalde Bock Asphalt Co, Tex.01y. 
App., 140 fl.W.2d 987, error refused. 

Degree of dlUgMioe 

(1) Plaintiff must exercise dili¬ 
gence of ordinary, prudent person to 
obtain service of process on defend¬ 
ant to interrupt course of limitations 
by filing of suit.—^Real Bstate Land 
Title & Trust Co v. Beryle, Tex.Civ. 
APP.» a® S.W.2d 7Q7. 

(2) Attorney need not use highest 
degree of diligence in seeking service 
on defendant, in order to toll statute 
of limitations—^Meyer v. Pecos Mer¬ 
cantile CO., TexCiv.App., 47 S.W.2d 
435. 

Suit against nonresldeait 

(1) Filing of suits against nonres¬ 
ident of state did not suspend run¬ 
ning of statute of limitations In his 
favor.—^Zarate v. Ateca, Tex Civ.App., 
99 S.W.2d 628, error dismissed. 

(2) Mere filing of personal suit 
agr^nst nonresident with no reason¬ 
able expectation of obtaining juris¬ 
diction over him did not interrupt 
running of statute.—Wm. Bondies & 
Co. V. Bassel-Flewellen, TexCiv.App, 
28 SW2d 1109, error dismissed. 

(3) However, diligence In obtain¬ 

ing service on nonresident could be 
shown without showing that he had 
been cited by publication.—^Morgan 
V. Hardy, Tex.ClvApp., 57 lS.W.2d 
204. i 


Due diligence held used 
U S.—Schram v. Hoppin, D.C.Mich., 
35 F.Supp. 318. 

77. Ga.—Simmerson v. Herrlngdine, 
142 S.H. 687, 166 Oa. 148. 

Service within reasonaible time 
US.—Port V. Litolff, C.C.A.La., 103 
F2d 302—U. S. V. Adams, CCAl. 
Tex, <93 r.2d 895—International 
Pulp Bduipment Co. v. St. Begis 
ICraft Co , D aDeL, 65 F.Supp. 860 
Servlee within presezibea time 
Wash.—^Dolan v. Baldridge, 4 P.2d 
871, 165 Wash. 69. 

37 C J. p 1057 note 62 M. 

78. Ga—Dowling v. Lester, 89 S-B. 
2d 576, 74 GaALpp. 290. 

Belation back of coRected Bervice 
Where alleged irregularity In serv¬ 
ing uncertified copy of rule nisi was 
corrected, under a permissive order 
of court, by serving a certified copy, i 
such subsequent service related back 
to onginaJ. petition, filed within limi¬ 
tations period, so as to avoid bar of 
lizmtations.—^Tork v. Bdwards, 183 S. 
S3. 889, 62 GaApp. 888. 

79. Ga.—^Nicholas v. British Amer< 
lea Assur. Co., 34 S.S3. 1004, 109 Ga. 
621—S^eeman v Stedham, 128 S. 
R 703, 84 Ga.App. 148. 

Service of process aa constituting | 
commencement of action see infra 
S 267. 

80. Tex.—^Higginbotham Bros. & Co. 
V. Callaway, CivA.pp., 170 SW.2d 
333—Cooper v. Irvin, Civ.App., 110 
SW.2d 1226. 

Suppression of citation 

If plaintiff causes suppression of 
citation after filing of his suit, limi¬ 
tation 18 not interrupted until cita¬ 
tion IS issued —^Koudsi v. Mathlwos, 
TexCiv.App., 147 S.W.2d 585. 

81. Mo.—Green v. Ferguson, App.j 
184 S.W.2d ,790. 

Tex—Higginbotham Bros. & Co. v. 

Callaway, Civ.App., 170 S.W.2d 883. 
37 C.J. p 1057 note 88. 

Suit is not regarded m ooBunemoed 
until farther notloa is given direct¬ 
ing Issuance of process.—Green v' 
Ferguson, Mo.App., 184 S.W.2d 790. 
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92m Tex.—Higginbotham Bros. & Co. 
V. Callaway, Clv.App.. 170 S.W.2d 
883—Beid v. First Nat. Bank, Civ. 
App., 97 SW.2d 970. 

83: Tex —Higginbotham Bros. & Co. 
V Callaway, Giv.App, 170 S.W.2d 
338. 

84. Tex—Higginbotham Bros. & Go. 
V. Callaway, supra. 

85. Tex—Buie v. Couch, Clv.App., 
126 SW2d 565, error refused. 

37 C.J. p 1057 note 66. 

Di^ and responsibility of plaintllf 
*) On clerk's failure to issue ci¬ 
tation, plaintiff has duty to see that 
it is issued, and. If he fails to use 
proper diligence in that respect, the 
runnmg of limitation statute will not 
be interrupted, even though petition 
was filed before expiration of limita¬ 
tion period.—Landers v. Jordan, Tex 
Civ.APP., 126 S.W.2d 677. 

(2) If plaintiff has notice that 
process is not issued, it is then his 
duty to use diligence and see that 
process Is issued and served.—Hbud- 
sl V. Mathlwos, TexClv.App., 147 8. 
W.2d 685. 

(•3) Plaintiff cs^not escape re¬ 
sponsibility for failure to Issue cita¬ 
tion where alleged petition purports 
on its face to be a motion in old 
suit, and clerk is not requested to is¬ 
sue citation.—Owen v. City of Bast- 
land, 78 SW.2d 178, 124 Tex 419. 

86. Tex.—Bates v. McWhorter, Civ. 
App, 182 S.W. 887. 

87- Mo.—^Hill-Behan Lumber Co. v. 
Sellers, App., 149 S.W.2d 465. 

88. Tex—Condor Petroleum Co v. 
Greene, Civ.App., 164 S.W.2d 713, 
error refused. 

89. Tex —^Ferguson v. Mellinbruck, 
Civ.App., 134 S W 2d 680, error dis¬ 
missed, judgment correct 

90. Miss.—Wood v. Peerey, 176 So. 
721, 179 Miss. 727. 

Tex-^urtls v. Speck, Civ.App., 180 
S.W.2d 848, error refused—Allen v. 
Masterson, Civ.App,, *49 S.W.2d 856, 
error refused. 

37 CJ. P 1057 note 87. 
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at least where defendant appears and pleads to the 
merits.®! 

It has been held that the filing date stamped on 
the petition is not part of the petition for the pur¬ 
pose of determining on demurrer whether the ac¬ 
tion is barred by limitation but it is otherwise 
■under a statute expressly providing that the date 
of filing indorsed on the petition by the clerk shall 
be considered the time of the commencement of the 
suit.®® 

§ 267. - Service of Process 

a. In general 

b. Substituted service 

c. Service by publication 
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a. In General 

An action' Is brought In time when, following the 
filing of the petition or complaint, process is served pri¬ 
or to the expiration of the limitation period. Under a 
few statutes, the interruption of limitation dates only 
from the service of process. 

The running of the statute of limitations is 
stopped, and the action is not barred, where process 
IS served before the expiration of the limitation pe¬ 
riod®^ and the complaint or petition has been previ¬ 
ously filed,®® or, it is asserted, even where the com¬ 
plaint IS subsequently served, provided the interven¬ 
ing period is covered by stipulation or order.®® 
Indeed, tmder a few statutes, the interruption of 
limitation dates only from the service of process®? 
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Delay attzl'butable to dedTesLaaoit 
Tex:—Bering: Mfg. Co v. W. T Car¬ 
ter & Bro., ComApp., 272 IS.W. 
1105. 

a? C.jr. p 1067 note '8^ [a]. 

Daok of knovrladgre 

<1) Plain tiff, filing: petition, need 
not, os regards statute of limitations, 
do anything further until he knows, 
or should know, that clerk has failed 
to Issue citation.—Allen v. Master- 
son, TexClvApp, 49 S.W.2d 86^ 
ror refused. 

(2) Whore nothing occurred to call 
plamtlfiC’s attention to defect in serv¬ 
ice of citation on oodefendant until 
codefendant sued out a writ of error, 
plaintiff's failure promptly to discov¬ 
er defective service of citation did 
not indicate an Intent by plaintiff 
not to prosecute action with dili¬ 
gence and in good faith.—^Hitt v. 
■Bell, Tex.Civ.App, 141 S.W.2d 726. 
Citation on amended petition 
Although citation did not Issue on 
amondod petition until nearly two 
yoars after suit was filed, plalntilT’s 
now cause of action was not barred 
by limitation where defendants had 
written notice firom plaintiff that 
amended petition had been filed, that 
plaintiff was asserting against them 
hy the amended petition a cause of 
fiction for balance due on contract 
Hon, and that it was plaintiff's Intent 
to prosecute the new cause of action 
to judgment, and where It Is clear 
that plaintiff filed the amended peti¬ 
tion with the bona fide intent to 
prosecute it to judgment and that 
the delay In Issuance of the citation 
was due to his construction of the 
law that it was not necessary to Is¬ 
sue a now citation.—Slattery v. 
Uvalde Bock Asphalt Co., Tex.Clv. 
App., 140 S.W. 987, error refused. 

91. U S.—^Bentley v, Reid, Ga., 183 
F. 698, 66 C.CA. 628. 

Ming motion for new trial 
Defendant, by filing motion for 
new trial after default judgment, 
subjected Itself to court's jurisdic¬ 


tion and made such an appearance as 
would defeat plea of limitation.— 
Walson Co. v. Sleeker, TexCiv.App, 
10 S.W.2d 3'94, error dismissed. 

99. Ohio.—State v. House, App., 6'7 
K.D.2d lO-e. 

93. Ga.—Dowling v [Lester, *39 S.F. 

2d 676, 74 Ga.App. 290. 

File mark on bill in egulty see In- 
Ara § 269. 

Prior date on which pattitio]ii was 
prepared and snsdled to clerk with in¬ 
structions to file Is not controlling.— 
Dowling V. Lester, supra. 

94L La.—'National Homestead Ass'n 
V. Graham, 147 So. 848, 176 La. 
1062—Spears v. Spears, 13>6 So. 614, 
173 Iia. 294—Clravolo v. Lofaso, 
103 So. 446, 168 La. 66—Kern v. 
Knight, 127 So. 133, 13 (La.App. 
191. 

N.Y.—In re Braddell's Fstate, 299 N. 

Y.S. 1021, 164 Mlso 
Service of notice 

Tonn.—^Young v. Hare, 11 Humphr. 
303. 

37 C J. p 1058 note 93 [a], [o]. 

95. Idaho.—Fldridge v. Idaho State 
Penitentiary, 80 P.2d 781, 54 Idaho 
213. 

Tox.—Taylor v. National Life & Ac¬ 
cident Ins. Co., Civ App., 63 S.W.2d 
1082, error di.«mlssed. 
Commenoement and proseontion of 
volt 

Under a statute requiring certain 
actions to be commenced and prose¬ 
cuted within the prescribed period, 
the Issuance and service of process 
constitute the prosecution of the 
suit; and, where process Is served 
before the bar of the statute Is com- 
ploLc, it Is immaterial that a period 
of more than one year elapsed be¬ 
tween the filing of the petition and 
issuance of citation.—Taylor v. Na¬ 
tional Life & Accident Ins. Co., s^i- 
pra. 

96. N.Y—Moses v. Benjamin, 66 N. 
YS.2d 748, 186 Misc. 60. 
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Bxtension of time 
Where summons had been served 
on defendant before cause of action 
was barred by limitations, and time 
to serve complaint had been extend¬ 
ed until a certain date, so that if 
complaint had been served on that 
date defendant could not have taken 
advantage of the statute, defendant 
would not be prejudiced by allowing 
service of complaint on a later date 
where reasonable explanation was of¬ 
fered for the delay—Cunningham v 
Port Washington Synagogue, 66 N 
Y.a2d 786. 

97. La.—^Agurs ▼. Putter, 187 So 
610, 19 Lailpp. 5i50, reheard 140 So 
838, 19 La App. '560. 

N.Y.—^Liberty Bank of BufCalo v 
City of Buffalo, 272 N.YS. 144, 241 
App.Div. 823, affirmed 193 N.E 312, 
266 NY. '643, certiorari denied 65 
set. 661, .294 U.S. 723, 79 LBd. 
1266—Guilford ▼. Brody, 262 NT.S. 
722, 237 AppDiv. 726—Paterno v 
Eager, 40 N.Y.S.2d 466, 17*9 Misc 
989, reversed dn other grounds 45 
NY.S.2d 226, 180 Misc. I5'82. 

87 C J. p 1058 note 92. 

SfeatxLts applicable where time is ele¬ 
ment of sight to soe 
Wash.—^Morris v. Orcas Lime Co, 63 
P2d 604, 186 Wash. 126, certiorari 
denied 67 S.Ct. 20, 299 U.S. 669, 
81 LEd. 411. 

Sewioe of pleading 

(1) A claim was barred where as¬ 
serted for the ffrst time In a plead¬ 
ing served more than ten years after 
the acts of which complaint is made 
—^Druckerman v. Harbord, 81 N.T.S. 
2d 867. 

(2) Where plaintiff served sum¬ 
mons within limitation period there¬ 
by in effect giving notice that he 
would assert a cause of action as of 
date of his summons, but failed to 
serve complaint within limitation pe¬ 
riod or within time service of com¬ 
plaint became due by virtue of de¬ 
fendants' notices of appearance and 
demand for service of copy of com- 
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or a general appearance, except in situations cov¬ 
ered by other provisions, as where, before service 
of summons, the court assumes jurisdiction to grant 
a provisional remedy®® or the facts bring the case 
within a provision dealing with an attempt to com¬ 
mence an action, as discussed infra § 268. Also, in 
at least one state, the rule that the commencement 
of an action, for limitation purposes, is the date of 
the service of the writ on defendant, has been 
adopted, although there is no statute expressly so 
declaring it.l More frequently, however, service 
of process, or timely service of process, is consid¬ 
ered from the viewpoint of whether such service 
is necessaiy to make the filing of the declaration, 
petition, or complaint, as discussed supra § 266, or 
the issuance of process, supra § 265, the commence¬ 
ment of the action for limitation purposes, or is 
necessaiy to render applicable a statute making an 
attempt to commence an action equivalent, under 
certain conditions, to its commencement, infra § 268. 
The question whether defects in the service of proc¬ 
ess prevent interruption of the running of the stat¬ 
ute IS discussed infra § 273. 

b. Substituted Service 

Timely substituted service of process Is sufficient to 
prevent the bar of a statute of limitations. 

A plea of limitation is properly overruled where, 
within the statutory period, service was completed 
on a state oflScial who, by statute, was, for the pur¬ 
pose of service, the agent of defendant, a nonresi¬ 
dent operator of a motor vehicle.® Although a stat¬ 
ute requires ''personal service” or "service by publi¬ 
cation,” within sixty days after the running of the 
statute of limitations, of a summons issued before 
that time, in order to prevent the bar of the statute. 


yet substituted service, being of equal force with the 
other methods in the support given to proceedings 
based thereon, is equivalent thereto, and will like¬ 
wise prevent the bar of the statute.® 

c. Service by Publication 

The date of the first publication Is, under some stat¬ 
utes, the commencement of an action, where service by 
publication is properly and regularly made. 

Under a statute so providing, an action is deemed 
commenced at the date of liie first publication, 
where service by publication is proper and publi¬ 
cation is regularly made.^ Where service is by 
publication, an action is not to be deemed com¬ 
menced until the date of the first publication, al¬ 
though there may have been an unsuccessful at¬ 
tempt to serve a summons on defendant, a nonresi¬ 
dent, prior thereto;® nor is an action commenced 
where the judge who granted the order of publica¬ 
tion was without authority or jurisdiction to act.® 
In a particular state there may be no provision for 
treating any step short of completed service as the 
commencement of an action where the service is 
by publication.^ 

§ 268. -Attempt to Commence Action 

Under some statutes, an attempt to commence an 
action Is deemed equivalent to Its commencement, pro¬ 
vided such attempt is followed by service of process with¬ 
in a specified time. 

Under a statute so providing, an attempt to com¬ 
mence an action is deemed equivalent to its com¬ 
mencement when a summons is delivered to the 
proper officer with an intent that it shall actually 
be served® or the party diligently endeavors to pro¬ 
cure service,® provided such attempt is followed by 


plaint, so that cause of action had 
not been actually asserted within 
limitation period, cause was barred 
by limitation and action was required 
to be dismissed.—^Moses v. Benjamin, 
o5 N.TS.2d 743, 185 Misc. 60. 

sa N.T.—Guilford v Brody. 262 N. 
TS. 722, 237 App.Div. 726. 

99. N.T.—Schram v. Keane, 18 NB 
2d 136, 279 N.T. 327, 119 A.L..R 
1216—In re Tombini, 30 N.T.S.2d 
79, 177 Misc. 148, affirmed Appli¬ 
cation of Tombini, 30 N.Y.S.2d 106, 
262 App.Div. 9i56. 

1. Conn—Consolidated Motor Liines 
V. M & M. Transp. Co., 20 A.2d 621, 
128 Conn 107. 

2. US —Reynolds v. I>orrance, C.CL 
A.Va, 94 F.2d 184. 

3. N.T—Clare v. Loekard, 25 N.E. 
391, 122 N.T. 263, 9 L..R.A. 547. 

37 C J. p 1059 note 99. 

4. Ohio.—Crandall v. Irwin, 40 NJBl 


2d 933, 139 Ohio St. 463, 139 ALR. 
900. 

5. Ind.—Wood v. Blssell, 9 N.ES. 42d, 
108 Ind. 229. 

6. N.T.—^Erickson v. Macy, 140 N.B 
938, 236 NT. 412. 

7. Iowa—'Slater v. Roche, 126 N.W 
925, 148 Iowa 413, 28 (L.R.A,NS, 
702. 

a NT.—Cohoes Bronze Co. v. Geor¬ 
gia Home Ins Co, 27*6 N.T.S. 619, 
243 App Div. 224—^Kerr v. St. 
Luke's Hospital, 28 N.T.S 2d 193, 
176 Misc. 610, affirmed 29 N.T.S 2d 
141, 262 AppDiv. 822, affirmed 39 
N.E 2d 291, 287 N.T 673—Jennings 
V, Loucks, 297 N.T.S. 893. 163 Misc. 
791. 

S.C—First Nat. Bank of Holly Hill 
V. Hair, 20 S E.2d 219, 200 S.a 36. 

Wis.—^Rhode v. Quinn Cbnst. Co., 268 
N.W. 200, 219 Wis. 452. 101 ALR. 
1171. 

37 C-J. p 1055 note 76 [k], p 1060 
note IL 

301 


SUBunona held actually delivered for 
service witghliL limitation period 
NT.—Blwood V. Hughes, 109 N.T S. 
25. 

Where time to sue eKplzed before 
snmmooa was delivered to the sheriff 
for service, the action was barred — 
Manse Builders v. Northup, 60 NT. 
S.2d 30, 186 Misc 839—Alexander v. 
Eissack, 288 N.T.S. 320, 159 Misc. 
496. affirmed 288 N.T.S. 822, 243 App. 
Div. 66*9. 

9. Ohio.—Crandall v. Irwin, 40 NB 
2d 938, 139 Ohio St. 463, 139 A UR. 
900—Armbruster v. Harrison. 1S7 
N.B. 391, 116 Ohio St. 490—Osmus 
V. Baumhardt, 192 NB. 134, 47 
Ohio App 491. 

OkL—Bankers* Mortgage Co. v. Leis¬ 
ure, 42 P.2d 868, 172 OkL 170. 

37 C J. p 1060 note 11. 

PUiag defeotive praecipe Is not dil¬ 
igent effort to procure service.— 
Crahbe v. Hertzlg, Ohio App.« 66 N. 
B.2d 659. 
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service within a specified time;^® if the summons is 
not served within the required time, the statute of 
limitations runs until it is served.ii An attempt re¬ 
quires the issuance of legal process^® and delivery 
thereof!® to a person capable of making service.!^ 

Under a statute relating only to actions in a 
municipal court, and providing that an attempt to 
commence an action is equivalent to the commence¬ 
ment thereof when the summons is issued by the 
clerk, provided actual service thereof is made with 
due diligence, an action is not commenced, so as to 
save it from the statute of limitations, when sum¬ 
mons is issued by plaintiff's attorney;!® but, where 
summons is issued by the clerk, the fact that it is not 
served on the proper parties in the first instance 
does not warrant dismissal of the complaint, un¬ 
less there appears to be a lack of due diligence, 
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within the meaning of the statute, in effecting serv- 
ice.i« 

Attempted institution of a suit by a foreign cor- 
poraiion forbidden by statute to prosecute an action 
before compliance with certain conditions does not 
suspend the running of the statute of limitations.!^ 

§ 269. - Suits in Equity 

A suit In equity Is commenced, so as to arrest the 
running of the statute of limitations, when a bill is filed, 
process Is issued, and a bona fide attempt is made to 
serve it. According to some authorities the suit is com¬ 
menced when the bill Is hied. 

The filing of a bill, and taking out a subpoena and 
making a bona fide attempt to serve it, constitute the 
commencement of a suit in equity so as to prevent 
the operation of the statute of limitations.!® It 
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10. U,S —Cleaves v. Punk, C C.A, 
Okl, 76 P.Sd 828—U S v Scudder, 
DC.NT., 2 P,2d 632—U. S. v. 
Fischer, DCN.Y., 16 F'Supp. 743, 
reversed on other grounds, C.C.A., 
93 F2d 4S‘8 

NY—Von Wilmowsky v. Pnndle, 
234 NYS 15, 226 App Dlv. i594, 
Ohio.—Crandall v Irwin, 40 N.B 2d 
933, 139 Ohio St. 463, 139 A.Li K 
900—Title Guaranty & Surety Co. 

V. McjAllisier, 200 N.B. 831, 130 
Ohio St 637—Osmus v Bauxnhardt, 
192 N.F. 134, 47 Ohio App 491. 

Okl.—Harder v. Woodslde, r65 P 2d 
841, 196 Okl 449—Bankers’ Mort¬ 
gage Co. V IjClsure, 42 P.2d 863, 
173 Okl. 170—Cowley-Lanier Loim- 
ber Co. V. Dow, 300 P 781, 160 Okl. 
IBO—Johnson v. Town Board of 
Trustees of Arnett, 281 P. 777, li3'9 
Okl. 167—^Blakonoy v. Francis, 231 
P. >464, 105 Okl 11 

WiB.—Ithodo y. Quinn Const. Co, 268 
N.W. 200. 219 Wls. 462, 101 AL.. 
B. 1171. 

37 C.J. p 1060 notes 9 [h], 11. 

11. Or.—^Dutro v. Laid, 91 P. 469, 
50 Or. 120. 

S D.—Johnson v. Butler, 170. N.W. 
140, 41 S.D. 236. 

12L Ohio—Crabbe v. Jones, 17 Ohio 
Supp. 189. 

13. Wis.—Johnson v Turnell, 89 H. 

W. 1515, 118 Wls 468. 

14. Wls.—Moulton V. Williams, 77 
N.W. 918. 301 Wls. 236. 

37 C.J. p 1061 note 14. 

Delivery to impropeiv ofQloer 

(1) Delivery of summons to the 
marshal of a city court is InsuOl- 
cient under statute providing that an 
attempt to commence an action in a 
court of record is equivalent to the 
commencement thereof when sum¬ 
mons ‘la dcllvored to sherlfC with In¬ 
tent that U shall be actually served 
—^Knoac v. Beckford, 3 N.Y,S.2d 718, 
167 Mlso. 200, alllrmed Id N.YS.2d 
174, 268 App Dlv. 828, reargument de¬ 


nied 16 N.Y.S.2d 693, 268 APP Dlv. 
842, affirmed 34 N.F 2d 911, 285 N Y 
762 

(2) Delivery of summons to local 
sheriff did not constitute attempt to 
commence an action within statute, 
where defendants were nonresidents 
—Sloman v Bennet, 248 NY.S 609, 
130 Misc. 508, affirmed 254 N.Y S. 
923, 234 AppDiV 84<6. 

(3) Proof that summons was 
lodged with the sheriff for service 
on defendant without further proof 
that defendant was at the lime a 
resident of the same county did not 
operate to prevent the effect of the 
statute of limitations —^Rlker v. Cur¬ 
tis, 30 N.YS. 940, 10 Misc 126. 

iBk N.Y.—Sanger v. Duncan, 187 N. 

YS. 604, 196 App.Div. 55. 

37 C.J. p 105'5 note 66 [e]. 

16L N.Y.—National City Bank of 
New York v Bishlnsky, 269 N.Y.S. 
587, 150 Misc. 621 

17. Colo.—Western Electrical Co, v. 

Pickett, 118 P. 988, 61 Colo. 416, 318 
L B.A.,N.S., 702,. Ann Cas 1918A 

1322. 

18. N.J,—Blttles V. West Bldgelawn 
Cemetery, IBS A. 130, 108 N.J.Eq 
357, affirmed 162 A. 893, 111 N.J. 
Eq. 41'6. 

WhOTO suit Is in rem aaid court has 
Jurisdiction of res 

N.J.—^Blttles V. West Bldgelawn 
Cemetery, 162 A. 398, 111 N.JEa 
43 6. 

Delation back of second writ 

Second writ issued after period for 
running of statute relates back to 
teste of original writ, where service 
of first writ was prevented due to 
defendant's abHcnce.—^Bittles v. West 
Bldgelawn Cemetery, 166 A. 130, 108 
N.JEq. 357, affirmed 162 A. 8'93, 111 
N.J Eq. 416. 

Froseoutlon of part of demand to 
Judgment 

In a suit for a partition and an 
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accounting, demand for accounting 
is not prescribed when within the 
statutory period demand for parti¬ 
tion has been prosecuted to Judg¬ 
ment with the reservation of "other 
matters" for later decision and set¬ 
tlement.—Shields V. Michel, 1 La. 
App 603. 

in federal conrts 

(1) It was held or recognized 
that, prior to the adoption of Federal 
Buies of Civil Procedure, an action 
in a federal court of equity was 
deemed to be commonced, so as to in¬ 
terrupt the running of the statute of 
limitations, by the filing of a com¬ 
plaint with a bona fide intent to pros¬ 
ecute ihe suit diligently, provided 
there was no unreasonable delay in 
the issuance or service of summons 
—Isaacks v. Jeffers, C.C.A.N.M, 144 
F 2d 26, certiorari denied 6I5 IS Ct. 270. 
323 U.S. 781, '89 (L.Bd 624—U S v 
Hardy, C.C.A.W.Va, 74 F.2d 811— 
Equitable Life Assur Soc. of IT. S v. 
Schwarts, CC.A.Fla. 42 r2d 646— 
37 O.J. p 1061 notes 19, 21. 

(2) A suit was commenced on date 
that subpoenas were issued and 8iv- 
en to the marshal for service, al¬ 
though service wcls not made until 
SIX weeks later—^Holmberg v. Anch- 
ell, D.C.N.Y, 24 F.Supp 504, affirmed, 
O.CA., Holmberg v. Merrick, 110 P. 
2d 1022. 

(3) Furthermore, the filing of the 
bill was held to be the commence¬ 
ment of the action, there being no 
absolute requiromont that process he 
issued and delivered to the marshal 
within the statutory period—^FOrb- 
werke Vormals Meister Lucius & 
Brfining v. Diarsenal Co., D.C.N.T, 
21 F.2d 588. 

(4) A petition to intervene in an 
equity suit, which was filed as an 
amendmeni of a motion for leave to 
sue a receiver at law, and based on 
the same claim as that set out m the 
motion, related back to the time of 
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has been held that the mere filing o£ the bill with¬ 
out the issuance or the service of process is not 
sufficient for this purpose but the contrary has 
also been held,-both under statute^® and other¬ 
wise ;21 and furthermore it has been held that the 
filing of the bill with a request for summons, which 
request is implied if the contrary is not expressed, 
is sufficient,and that the time when a suit was 
instituted may be shown by the file marks on the 
bill of complaint, in determining on a demurrer 
thereto whether the statute of limitations has run.23 
At any rate, the date of the bill is the earliest time 
which can be taken as the commencement of the 
suit 2^ 

In a particular case the court may properly find 
that, in reality and as a matter of fact, the suit was 
started when one defendant was served, where an¬ 
other defendant could have been served before, but 
was not served until after, the expiration of the 
statutory period, and the delay was not such as to 
indicate an intent to postpone the starting of the 
litigation-26 Where a claim of a judgment creditor 
is submitted by the bill of another person to the 
jurisdiction of a court of equity for determination, 
and the judgment creditor is brought in by service 
of process, the statute of limitations is regarded, for 
all purposes of the pending litigation, as having 
ceased to operate against the claim, so that, if it is 
not then barred, the subsequent lapse of time will 
not defeat it26 

§ 270. Defects and Irregularities in Proceed¬ 
ings 

|jmprop«r venue may prevent a euit from arreiting 


§ 271 

the running of the statute of limitations, at least until 
process Is served. 

Where a suit instituted in a particular county is 
not the character of suit authorized by statute, ei¬ 
ther as to substance or venue, it is ineffective to 
keep the statute of limitations from running as to 
an exclusive statutory remedy.27 In order that an 
action commenced by the issuance of summons and 
delivery thereof to the sheriff may arrest the stat¬ 
ute of limitations, it must be properly commenced, 
if it is a transitory action, in the county where de¬ 
fendant is or may be served with summons ;28 such 
an action instituted in a county other than the resi¬ 
dence of defendant does not arrest the statute of 
limitations until the writ is served.22 Another view 
is that, where plaintiff knows that neither he nor 
defendant is a resident of the county where suit 
is filed, there is merely the filing of a pretended 
suit and, for limitation purposes, it will not be con¬ 
sidered that any suit has been filed,20 but that the 
suit will be considered as filed where, although it is 
brought in a county where neither plaintiff nor de¬ 
fendant resides, it is filed in good faith, under an 
honest mistake and without negligence or care¬ 
lessness and it has been stated generally that a 
limitations law should not be used to prevent a par¬ 
ty moving diligently, although erroneously, from 
having his case heard on the merits .22 

§ 271. ——- Want of Jurisdiction 

Except under some statutes, the bringing of an ac¬ 
tion In a court without Jurisdiction does not interrupt 
the running of the statute of limitations. 

Except under some statutes,28 the bringing of an 
action in a court without jurisdiction does not in¬ 
terrupt the running of the statute of limitations.®^ 


filing the motion and constituted the 
commencement of an action which 
was not barred by the statute of lim¬ 
itations.—Boston & M. R. Co. v. Sul¬ 
livan, OO.A.Mass., 27'5 F. 890, cer¬ 
tiorari denied 42 SCt 4S1, 2S8 U.S. 
627, 66 L.Ed. 799. 

19. Mich.—^Home Sav. Bank v. 

Toung, 295 N.W. 474. 295 Mich. 
726. 

N.J.—^Bittles T. West Ridgelawn 
Cemetery, 155 A. 130, 108 N.J.Fq 
857, affirmed 162 A. 393, 111 N.J. 
Fq. 416. 

37 C J. p 1061 note 20. 

20. Tenn.—State v. Rawlings, 98 S. 
W.2d 96. 170 Tenn. 677. 

37 CJ. P 1061 note 23. 

21. Miss.—^Bacon v. Gardiner, 28 
Mlsa 60. 

87 C.J. p 1061 note 22. 

22. Miss.—Swalm v. Sauls, 106 So. 

77*5, 141 Miss. 516. | 


23L Fla.—-Dees v. Smith, 46 So. 173, 
56 Fla. 652. 

24. K.H.—Clark v. Slayton, 1 A. 118, 
63 K.H. 402. 

25i. Masa—Westminster Nat. Bank 
V. Graustein, 170 N.E1. 621, 270 
Mass. 565, certiorari denied Grau¬ 
stein V. Westminster Nat. Bank, 
51 S.Ct 80, 282 T7.S. 876, 75 LuBd. 
778. 

26L N.J.—Forman v. Brewer, 48 A. 
1012, 62 N.J.Bq. 748, 90 Am.R. 475. 

27. Miss—(State v. Woodruff, 160 So. 
760, 170 Miss. 744. 

28. Ark.—Cherry v. Falvey, <68 S.W. 
2d 98. 188 Ark. 827. 

29. Ark.—Cherry v. Falvey, supra 
Ky.—Durrett v. Rider's Adm'x, 294 

S.W. 156, 219 Ky. 695. 

30. Mo.—^Krueger v. Walters, App., 
179 S.W.2d 616. 

81. Mo.—^Krueger v. Walters^ supra. 
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32i Anz.—^Mitchell v. Vulture Mtn. 
& Mill. Co., 56 P.2d 6136, 47 Arlz 
249. 

33. TJ.S.—Ernest M. Loeb C6. v. 
Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, D.C.La, 60 F. 
Supp. 296. 

La—^Spring v. Barr, 120 So. 266, 9 
LaApp. 732. 

37 CJT. p 1061 note 25. 

34. N.Y.—Fairclough v. Southern 
Pac. Co., 167 N.T,S. 862, 171 App. 
Div. 496, affirmed 114 N.E. 1066, 
219 N.T. 667. 

37 aj. p 1062 note 26. 

Jurisdiction as essential to com¬ 
mencement of action by filing of 
pleading see supra 5 866. 
lack of Jurisdiction of Judge grant¬ 
ing order of publication see supra 
S 267 a 

Julsdlctloii under sanended patltioa 
(1) Where the original petition or 
compliant states a cause of action 



§ 271 


LIMITATIONS OF ACTIONS 


54 C.J.S. 


Under some statutes an action brought in a court 
without jurisdiction, and transferred to a court 
having jurisdiction, is deemed to have been com¬ 
menced when originally filed and not to be barred 
where the original filing was timely;®® but a stat¬ 
ute providing that the time between the date of fil¬ 
ing suit in a court without jurisdiction and the date 
of filing suit in a court of proper jurisdiction shall 
not be counted as a part of the period of limitation 
does not apply where the first court had jurisdic- 
tion.3« 

Improper venue is discussed supra § 270, and 
the bringing of a new action within a specified time 
after failure of a prior action for want of juris¬ 
diction infra § 292. 

§ 272. -Defects in Parties 

The running of the statute of limitations Is not In¬ 
terrupted by the commencement of an action by or 
against the wrong person or by or against a person in 
the wrong capacity; but It Is otherwise where there is 
a mere misnomer of the defendant, or there Is an im¬ 
proper misjoinder of a person as defendant or a fail¬ 
ure to Join a person who could be Joined. 


The running of the statute of limitations is not 
stopped by the bringing of an action on a cause of 
action belonging to none of the parties,®*^ by only 
one of joint payees of a note,®® or in a capacity 
which is essential to maintenance of the suit and 
which plaintiff claims to, but does not, have,®® 

On the other hand, a suit interrupts the running 
of the statute where it is brought by a person,^® or 
the only persons,^! entitled to sue, or by one of 
several cotenants,^® or, it has been held, notwith¬ 
standing plaintiff partnership erroneously sues as a 
corporation.^® 

Where an action brought by two persons jointly 
could have been brought by either alone, the with¬ 
drawal of one does not cause prescription to ap¬ 
ply to the right of the other to remain in the suit.44 

Defendants. The running of the statute of limita¬ 
tions is not interrupted by the commencement of an 
action against the servant of the real party in in¬ 
terest,4® against a person no longer a party in in¬ 
terest,^® against a person in the wrong capacity, 
or against the wrong party.^® So a suit against one 


for an amount in excess of, and an 
amended petition or complaint states 
a cause of action for an amount 
witMn, the court's Jurisdiction, the 
date of flllnff the amended petition Is 
the date of the commencement of the 
action for limitation purposes. 

ITS.—^McMichael v. U. S., D.C.Ala., 
•63 F.Supp. '598. 

Tex.—Gulf, C. db S. F. R. Co v. Gor¬ 
don, Civ.App.. 218 S.W. 74. 

(2) Flfect, as rog-ards limitations, 
of amendments of pleadings general¬ 
ly see Infra SH 279-284. 

35- Cal.—Morgan v. Somervell, 104 
P.2d 866, 40 Oal.App 2d 898—Goldie 
V. Superior Court In and for San 
Diego County, 56 P.2d 261, 18 Cal. 
App 2d 12 
Beason for statute 
Tho real and only reason for the 
enactment of a statute providing for 
the transfer of a cause from the 
equity to the law side of the court 
Is to Intercept tho running of the 
statute of limitations in the event 
ihal plalntUf, misconceiving his rem¬ 
edy, brings his action In the wrong 
forum.—Phillips v. Oatts, 124 So. S84, 
220 Ala. 882, 

Vxansfer to equity docket 
Where a suit Is brought against 
the proper parties in the circuit 
court and duly transferred by order 
of the court to the equity docket, the 
bar of the statute of limitations is 
avoided, although the original bill 
Is not filed in the equity division of 
the circuit court within the statutory 
period.—Wilbourne v. Mann, 81 So. 
816„ 208 Ala. 26—87 C,J. p 1061 note 
25 th]. 


30L Tex.—^Binge v. Gulf Coast Orch¬ 
ards Co, Civ-App., 98 S.W.2d 813, 
error dismissed. 

37. Ky.—^Boughner v. (Sharp, l;38 S 
W. 376, 144 Ky. 820. 

38. IT.C.—^Flshell r. Fvans, 187 SF 
865, 198 NjO. 660. 

39. Iowa—^Pearson ▼. Anthony, 2154 
N.W. 10. 21« Iowa 697. 

40. Tex.—^Motor Finance Co. v. 
Younger, Clv.App., 71 S.W.2d 948. 

Oause of action belonging to oomnuu 
nity estate 

Where husband refused to bring 
suit, suit by wife after separation 
from husband and prior to divorce 
tolled statute of limitations, since 
wife could sue to protect her mterest 
in oause of action belonging to com¬ 
munity estate.—Motor Finance .Qo. v. 
Younger, supra. 

41. TJ.S.—Steingut v. Guaranty 
Trust Co. of N. Y., D.C.N.Y., <68 F 
Supp. 623. 

•4Si Tex.—^Fernandez v. Cano, Civ. 
App., 108 S.W.2d 310, error dis¬ 
missed. 

43L Tex.—San Antonio & A P. Ry. 
Go. V. D. M Plcton & Co., Civ App., 
Ill S.W.2d 842, error refused. 

44. La—^Myers v. Gulf Public Serv¬ 
ice Corporation, 132 So. 416. 15 La. 
App. 589. 

45. Mich—OoipuB JhxLs quoted In 
Ciotte V. Ullrich, 255 N.W. 179, 180, 
267 Mich. 136. 

37 aJ p 1062 note 28. 

40L Mich.—Ooxpus JnzlB quoted la 
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Ciotte V Ullrich, 255 NW. 179, 180, 
267 Mich. 136. 

37 C J. p 1062 note 29. 

47. Mich,—Coxpns OTcuels quoted In 
Ciotte V, Ullrich, 255 N.W, 179, 180, 
267 Mich. 136. 

37 C J. p 1062 note 80. 

Snlt against defendant am oozpo»u 
tlon 

(1) Petition agrainst defendant as 
a corporation, which defendant an¬ 
swered by its attorney specifically 
denying Its corporate existence, did 
not interrupt bar of statute of limi¬ 
tations since court did not acquire 
Jurisdiction until plalntiif amended 
the petition and defendants were 
served with process directed against 
them individually.—Haney v. Thom¬ 
son, 98 S.W.2d 6i39, 839 Mo. >605. 

(2) However, where an action was 
brought against a corporation, but 
individuals forming a partnership 
having the name of the corporation 
appeared, stating the partnership 
and its members and answered by 
demurrer and general demal within 
two years ffom the time of the ac¬ 
crual of the cause of action, the ac¬ 
tion was pending from the time of 
the answer within the statute of lim¬ 
itations.—^Law Reporting Co. v. Tex¬ 
as Grain & Elevator Co., Tex.Civ. 
App., 168 S.W. 1001: 

48. La.—Agnelly v. Goodhelt, 6 La. 
App. 121. 

Mich.—Corpus Juris quoted In Ciotte 
V. Ullrich, 256 N.W. 179, 180, 267 
Mich 186. 

Wis.—^Baker v. Tormey, 245 N.W, 
652, 20'9 WiS. 627. 

87 C.J. p 1062 note 81 [aJ. 
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administrator, where several are appointed and 
qualified to administer on the estate, is a nullity, 
and will not prevent limitations from running 
against the debt.^® In order that the institution of a 
suit, within the limitation period, to enforce an 
assessment lien may have the effect of interrupt¬ 
ing the running of the statute, the owner of the 
land assessed must be a party to the suit, or must 
at least be served with process and, where the 
real owner is not the record owner, a suit against 
the record owner only is not suiSScient, provided it is 
shown that plaintiff had knowledge or was charge¬ 
able with knowledge of the identity of the real 
owner.®! 

> 

However, the statute may cease to run on the in¬ 
stitution of suit notwithstanding some one is im¬ 
properly joined,®® or not joined,®® as a defendant, 
or notwithstanding the misnomer of defendant;®^ 
and under the peculiar circumstances of a particu¬ 
lar case it may be unjust to hold that the fihng of a 
suit against the wrong corporation did not interrupt 
prescription.®® 

The filing of a petition to recover from defend¬ 
ants individually and as copartners is sufficient to 
toll the statute of limitations as to individual lia¬ 
bility;®® and, where joint and separate causes of 


action arose out of the same transaction and are 
based on substantially the same facts, the filing of 
a petition on a joint cause of action against several 
defendants tolls the limitation statute as to a sep¬ 
arate cause of action against one defendant.®^ 
Although foreclosure proceedings against the mort¬ 
gagor after he has sold the mortgaged premises to 
which the purchaser is not made a party are invalid 
as a foreclosure, the judgment may be a good per¬ 
sonal judgment against the mortgagor, establishing 
the amount of the debt and removing the opera¬ 
tion of the statute of limitations on the original 
cause of action.®® 

§ 273. -Defects in Process or Service 

Defects In process do not necessarily prevent the 
commencement of an action and the interruption of the 
running of the statute of limitations thereby; but where 
the process, or the service thereof. Is an absolute nulli¬ 
ty, and the commencement of the action is dependent 
on process or service, the running of the statute of lim^ 
Itations Is not arrested. 

It is not necessary, in order to interrupt the* 
course of prescription, that a citation be technically 
correct and perfect;®® and the fact that a summons 
or other process is defective will not prevent the 
commencement of an action and interruption of the 
running of the statute of limitations thereby.®® A 


49. S.C.—Hopkins T. McPherson, 2 
S.CiL 194. 

50. Ohio.—^Bonte r. Taylor, 24 Ohio 
St. 628. 

44 C J. p 839 note 10. 

51. Mo.—^Parker-Washlnerton CO. v. 
Kemper Inv. Co.. 128 S.W. 271, 143 
MoApp. 244—St. Joseph v. Baker, 
86 Mo.App 310. 

62L Tex —^Intematlonal G. M. R. 

Co. V. McCulloch, Clv.App., 24 S.W. 

1101 . 

37 C J. p 1062 note 34. 

53. Tex.—City of Dallas v. Morris, 
86 SW.2d 702, 120 Tex. 181. 

Mnshaoia 

Piling suit on separate demand 
against wife without joining husband 
as party defendant tolls runmng of 
limitations statute^ where the wife's 
capacity*to be sued and her liability 
on the claim are the same whether 
or not the husband Is joined and, al¬ 
though a statute reguires the joinder 
of the husband, failure to join him 
does not render the suit void.—City 
of Dallas v. Morris, supra. 

54. Ala.—Hill v. Burton, 10 Go 2d 
302, 80 Ala.App. 694. 

37 C.J. p 1063 note 50 [b] (1). 

Brxox In. Ghzlstiaa 

Ala—^Hill V. Burton, supra. 

Slight variance tn names of defend, 
ante In original and amended oonu 
plalnts 

54 0.J.S.—20 


Ark.—^Martin v. Pierce Petroleum 
Co.. 298 S.W. 494, 174 Ark. 1179. 
Where defendant answers and does 
not object 

Tex.—^Butler v. Express Pub. Co., 
126 S.W.2d 713, error refused. 

56. LaN.—Jackson v. American Em¬ 
ployers* Ins. Co., 11 So.2d 226, 202 
La. 23. 

Companies doing buslnaBS as group 
Where three insurance companies 
were doing business as a group un¬ 
der the title “The Employers’ Group 
of Boston, Mass.,'* letterheads of 
which bore the names of all three 
compames, having the same office for 
their clajm department, the same tel¬ 
ephone, same manager and same em¬ 
ployees in that department, the filing 
of suit against one of the compames 
under mistaken belief it was insurer, 
after plaintifiCs attorney had been 
led to believe by letter from manager 
of claim department that the com¬ 
pany sued was the company which 
had issued the policy, was sufficient 
notice to the company which had is¬ 
sued the policy, to interrupt pre¬ 
scription—Jackson v. American Em¬ 
ployers' Ids. Co., 11 So.2d 2213, 202 
La. 23. 

53. Tex.—^T. T. Word Supply Co. v. 
Siribling, GLV.App., 85 S.W.3d 270, 
error dismissed. 

67. Tex,—^U. S. Pipe & Foundry Co, 
V. City of Waco, Civ.App., 100 S. 
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W.2d 1099, affirmed 108 S.W2d 432 
130 Tex. 126, certiorari denied .*;& 
S.Ct. 266, 302 IJ.S. 749, 82 L.Ed. 
579. 

58. Tex.—King v. Brown, 16 SW. 
39, 80 Tex. 276. 

59. La.—Anding v. Texas & P. Ry 
Co., 104 So 190, 153 La. 412. 

37 C.J. p 1063 note 42. 

60l La.—Adams v. Citizens* Bank;, 
136 So. 107, 17 (La.App. 422 
Tex—^Forrest v. Orange Prlntmg 
Co., Civ.App., 43 aw.2d 132. 

87 CJ. p 10'62 note 36. 

AttachmeiLt which, although 
quashed, is merely a defective proc¬ 
ess, operates to suspend the running 
of the statute of limitations.—Perk¬ 
ins V. Union Packing Co., Tex.Civ- 
App., 104 S.W.2d 80, error dismissed. 
Vaane or deseziptioa of defendant 

(1) Citation with incorrect de¬ 
scription of defendant, but served on 
person intended, was sufficient to in¬ 
terrupt running of prescription.— 
Blakeney v. Easterwood, 3 La.App. 
796. 

(2) Citation addressed to, and 
served on, P. J. would Interrupt pre¬ 
scription against P. J., Inc.—Norwich 
Union Indemnity Co, v, Judlin A 
Whitmire, 7 lAApp. 379. 

(3) Where petition and citation de¬ 
scribed defendant as "Goodplne Luid'v 
ber Company, Inc.,” service on on^ 
authorized to receive It Goodpina 
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distinction is made between the technical sufficiency 
of a citation as a basis for judgment and its suffi¬ 
ciency for the purpose of interrupting prescrip¬ 
tion and it has been held that, in order to in¬ 
terrupt the course of prescription, a citation need 
not be sufficiently correct to form the basis of a 
judgment®^ if it notifies defendant of the grounds 
of plaintiff’s claim and that plaintiff is asserting 
that claim.®® On the other hand, an action is not 
commenced, so as to toll the running of the statute 
of limitations, where the commencement of the ac¬ 
tion is dependent on process, and process is entirely 
wanting,®^ or it,®® or the service thereof,®® is an ab¬ 
solute nullity, as where the process is not only de¬ 
fective, but lacks an essential requirement of the 
statute, so that it is equivalent to no process at all,®^ 
or where service of process is made on a person not 
authorized to receive it,®® unless service on the 
wrong person is induced by trick of defendants.®® 

After voluntary appearance by defendant he can¬ 
not object that citation was not properly served.^® 

Service^ or acknowledgment of service, on rep¬ 
resentative of absentee. Service of citation on a 
representative of an absentee is sufficient to inter¬ 
rupt the running of the statute of limitations.^^ 
A written acknowledgment by a curator ad hoc of 


service of petition and citation addressed to him as 
such brings defendant into court and interrupts 
prescription ;72 but the mere acceptance of the ap¬ 
pointment of a curator ad hoc in a suit brought 
against an absentee, in the absence of citation 
served on him or any appearance by him, will not 
interrupt prescription. 7® 

Amendments of process in respect of some mat¬ 
ters havo been allowed after expiration of the stat¬ 
utory limitation period but an amendment of 
process in respect of its date will not be allowed for 
the mere purpose of avoiding the running of the 
statute of limitations'^® unless it clearly appears 
that the date was a clerical error and that the proc¬ 
ess was actually issued on a different date;7® and 
where a summons was substantially defective and 
insufficient to commence an action, and defendant 
made a general appearance after the statute of Ihn- 
itations had run, it is not an abuse of discretion to 
deny a subsequent motion to amend the summons.^^ 

§ 274. -Defects in Pleadings or Othei 

Proceedings 

The running of the statute of limitations may be In¬ 
terrupted regardless of how defectively or Imperfectly 
the cause of actlo>n Is stated In the petition or com¬ 
plaint, where the pleading shows that It Is based on a 
proper and valid cause of action and fairly appnses the 


Lumber Company of Louisiana. Inc., 
was sufficient to Interrupt prescrip¬ 
tion.—^Brown V. Goodplne Lumber Co. 
of Louisiana, 8 Iia.App. 123. 
aOL. La.—Adams v. Citizens* Bank. 

136 So. 10'7, 17 LaApp. 422. 

37 C.J. p 1062 note 40 [b]. 

62. La—^Andlng v. Texas & P. By. 

Co.. 104 So. 190, 1'58 La. 412. 

68. La.—^Lunkin ▼. Triangle Farms. 
23 iSo.Sd 209, 208 La 6i38—Callen¬ 
der V. Marks, 171 So. 86. 1'8<5 La. 
948. 

64. La.—^Dwight V. Brashear, I6 La. 
Ann. 661—Marchand's Succession. 
<2 La.A.. Orleans. 261. 

65, La—Monroe Automobile & Sup¬ 
ply Co V. Oakley. 138 So. 674, 18 
La.App. 600—^Adams v. Citizens' 
Bank, 136 So. 107, 17 La.App. 422 

87 O.jr. p 1068 note 44. 
ea La—^Bady v. New Orleans Fire 
Ins. Patrol, 52 So. 491, 126 Le« 278. 
139 Am.SB. 611. 

87 C J. P 1068 note 45. 

Service by deputy sbexitr beyond tea% 
ritoxlal Umlta of paxisb 
lia.—^Adams v. Citizens' Bank. 186 
So. 107, 17 LaApp. 422. 

Sexvloe auashed 

Kan.—Hill v. Grand Lodge, I. O O. 
F. of .Kansas. 188 P.2d 438. 157 
ECan. 84. 

67, XJ.S.—U. S. v. Frencb. C.C.A 
Iowa, 96 F 2d 922, certiorari denied 


59 S.Ct 80, 808 U.S. <620, 88 L.Kd. 
896. 

Iowa.—Citizens' Bank of Pleasant- 
ville, Iowa v. Taylor, 207 N.W. «570, 
201 Iowa 499. 

Ohio.—Crabbe v. Hertzig, App.. 66 N. 
B3.2d 659—Crabbe v, Jones. 17 Ohio 
Supp. 189 

87 C J p 1062 note 87. 
tjnalgned notice 

Original unsigned notice given 
sheriff Is fatally defective and does 
not toll statute of limitations.—Citi¬ 
zens* Bank of Pleesantvllle. Iowa v. 
Taylor, 207 N.W. 670, 201 Iowa 499. 

68, Ark.—Vandover v. Lumber Un¬ 
derwriters, 126 S.W.2d 106, 197 
Ark. 718. 

Ohio.—Title Guaranty & Surety Co. 
V. McAllister, 200 N.B 8i31. 13C 
Ohio St 587. 

87 C.J. p 106'8 note 98. p 1062 note 
39. 

09. US.—Linn & Lane Timber Co 
V. U. S, Or., 85 e.Ct. 440, 23'6 U S 
574. 59 L.Fd. 725. 

70. La.—Sharp v. McBride, 68 So 
892. 134 La. 249. 

71. La—-Williams v. Douglas, 28 La 
Ann. 686. 

78. La.—^Bartlett v. Wbeeler, 81 La 
Ann. 640 

73. La.—Boubieu v. Champlln, 23 
La.Ann. 214. 
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74. Pa—Sarver v. Heberllng. 85 Pa 
Dist. & Co. 671. 

'37 C.J. p 1062 note 86 [a] (1). 

75- U.S.—Baker v. Sisk. D.C.OkL, 1 
FB.D. 232. 

Mass.—O'Brien v. McManama, 1'88 N 
B. 176. 281 Mass. 89. 

Betnxn day 

(1) Action of sergeant at arms in 
changing Issuance and return dates 
of summons was a nullity, since such 
duties were performable only by 
clerk of court, and hence, where 
service of summons was effected 
without the period of limitations and 
after return day as fixed in onginaJ 
summons, which was properly Is 
sued by clerk of court on date with¬ 
in period, action was barred by lizm- 
tations.—Consolidated Plan of Ne^ 
Jersey v Gillls, 18i5 A, 370, 14 NJ. 
Misc i366. 

(2) An alteration of the return day 
in a summons, made after its deliv¬ 
ery to the sheriff, makes a new sum¬ 
mons of it, and the action is not com¬ 
menced until its redelivory to the 
sheriff after the alteration.—Wood- 
vllle V. Harrison. 41 NW. '526. 73 
W's. 860. 

76. U.S—Baker v. Sisk. D.C.Okl, 1 
F.BD. 232. 

77. US—U. S. V. French, C.C.A 
Iowa. 96 F2d 922, certiorari denied 
5*9 S.Ct 80. 305 U.S. 620, 88 L.Ed 
896. 
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defendant of the nature of the plalntifTs claim or de¬ 
mand; but it Is otherwise where the petition or com- 
piaint does not state or disclose any cause of action 
whatsoever. 

In order to interrupt the course of prescription, 
it is not necessary that a petition state a technically 
complete cause of actionJS xhe running of the 
statute of limitations may be interrupted regardless 
of how defectively or imperfectly the cause of ac¬ 
tion is stated in the petition or complaint,^^ and 
even though the petition or complaint is subject to 
general®® or special®^ demurrer,®® where the plead¬ 
ing discloses that it is based on a proper and valid 
cause of action®® and describes such cause of action 


with sufficient certainty fairly to apprise defendant 
of the nature of plaintiff's claim or demand®^ and 
the factual basis therefor.®® It is otherwise, how¬ 
ever, where the petition or complaint does not state 
or disclose any cause of action whatsoever®** or 
where it states the facts, on which the asserted lia¬ 
bility rests, so inadequately that defendant cannot 
tell on what grounds or on what state of facts his 
liability rests.®^ The bringing of a new action 
within a limited time after failure of the former 
action for defects in the petition or complaint is 
discussed infra § 292, and the effect, for limitation 
purposes, of amendments of pleadings infra §§ 279- 
284, 


78. Xia—Andlngr v. Texas A P. Ky. 
Co, 104 So. 190. 158 La. 412. 

79. U.S.—^Manhattaa Oil Co. v. Mos- 
by, C.CA.MO, 72 F.2d 840, certio¬ 
rari denied 65 S.Ct. 237, 293 U.S. 
623. 79 L.Ed. 710. 

La.—^McCoy v Arkansas Natural Gas 
Co. 166 So. 632, 184 La. 101—Na¬ 
tional Park Bank v. Concordia 
Land A Timber Co, 105 So. 284. 
159 La '86—^Hartman-Salmen Co. 
V. Maloney, App-. 1'56 So. 88. 

Okl.—Importers A Exporters Ins. 
Co V. Farris, 78 P.2d 831, 181 Okl. 
339. 

Tex.—'Cartls v. Speck, Clv.App., 180 

S. W.2d 348, error refused—Koenig' 
V. Marti, Civ App, 10i3 S.W.2d 1023, 
error dismissed—Southern Fac. Co. 
V. McElnley, Clv.App., 80 S.W.2d 
1009, error dismissed, certiorari 
denied i56 S.Ct. 1154, 29>6 U.S. 631, '80 
L.Ed. 448—Leifeste v. Stokes, Civ. 
App., 46 S.W2d 1006—Southern 
Surety Co. v. Sealy Independent 
School Ulst., Clv.App., 10 S'.W.2d 
786, error refused. 

37 C.J. p 1063 note 60. 
amendable and nonjuzisdlotioaal da. 
feot 

Arlz—Conway r. State Consolidated 
Pub. Co.. 112 P.2d 218, 67 Anz. 
162. 

Failure to annex Itemised bill for 
damages to petition. 

La—^Muhlelsen v. Eberhardt, App, 
21 So.2d 236. 

Lack of signature 

Oal.—Canadian Bank of Commerce 
V. Leale. Ill P. 769, 14 Cal App. 
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Mo.—J. M. Batterton Estate v. Ed¬ 
wards, App, 116 S ■W.2d 1. 

Lack of vezlficatlon 

US.—^Yuri Yajima v. U. S, U.CN. 

T. , 6 F.R.D. 260. 

Defect in veziflcation cured by 
amendment relating back 
Ill.—Graves v. Needham, 89 N.E 2d 
321, 879 Ill. 26. 

Supplementel petition, although 
not the proper pleading in which to 
set up a cause of action. Is, when not 


objected to on that ground and not 
eliminated for* any purpose by the 
court, sufficient to arrest limitation 
—^Anders v. Johnson, Tex.Civ.App., 
384 SW. 1057, affirmed, Com.App., 
288 SW. 1618. 

Delay In service of complaint see 
supra S 267 a. 

80l Okl.—^Importers A Exporters 
Ins. Co. V. Fams, 73 P.3d 831, 181 
Okl. 339. 

Tex.—Curtis v. Speck, Civ.App., 130 
S.W.2d 348, error refused—Koenig 
V. Marti, Civ App., 103 S.W.2d 1023, 
error dismissed—^Medford v Bed 
River County, Clv.App, 84 S.W.2d 
845—Southern Pac. Co. v McKin¬ 
ley, Civ.App., 80 S.W.2d 1009, error 
dismissed, certioran denied 56 S. 
Ct. 154, ‘296 U.S. 631, 80 L Ed. 448 
—Southern Surety Co. of New 
York V. First State Bank of Mar¬ 
quez, ClvJLpp., 54 S.W.2d 888, error 
refused—^Braddock v. Brockman, 
Civ^anp., 49 S.W.2d 908—^Leifeste 
V. Stokes, Civ App, 45 S.W 2d 1006 
—Thompson v. Thurber Brick Co., 
Civ.App., 42 SW2d 93, error re¬ 
fused—Smith ▼. Chipley, Civ.App, 
14 SW.2d 116—Sibley v. Perkins 
Bros Dry Goods Co., Civ App., 12 
S.W.2d 601—Southern Surety Co. 
V. Sealy Independent School Dist, 
Civ.App, 10 S.W.2d 786, error re¬ 
fused—^Reclamation Co. v. Sim¬ 
mons, Civ App., 293 S.W. 194. 

81. Tex.—Curtis v. Speck. Civ.App., 
130 S.W.2d 346, error refused— 
Reclamation Co. v. Simmons, dv. 
App., 293 S W. 194. 

82. U.S.—^Manhattan Oil Co v. Mos- 
by, C.CA.MO. 72 P.2d 840, cerUo- 
ran denied 66 S.Ct. 237, '298 U.S. 
623, 79 L.Ed. 710. 

83. La.—Muhleisen v. Eberhardt, 
App, 21 So.2d 235. 

Tex.—Curtis v. Speck, CivA.pp, 130 
S.W.2d 348, error refused—Brad- 
dock V. Brockman, Civ.App., 49 S. 
W2d 908. 

37 C.J. P 1063 note 50. 

84. U.S—^Manhattan Oil Co. v. Mos- 
by. C.C.A.MO, 72 F.2d 840, certlo- 
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rari denied 55 S.Ct. 237, 293 U.S. 
623, 79 L.Bd. 710. 

La—Callender v. Marks, 171 So 86, 
185 La. 948—^McCoy v. Arkansas 
Natural Gas Co. 165 So. 632, 184 
La. 101—National Park Bank v. 
Concordia Land A Timber Co., 105 
So. 234, 159 La 86—^Muhleisen v. 
Eberhardt, App., 21 So 2d 235— 
Messina v. Soclete Francaise De 
Bienfaissance Et D'Asslstance Mu- 
tuelle De La Nouvelle Orleans, 
App., 170 So. 801. 

Tex.—Curtis v. Speck, Civ.App, ISO 
S.'W.2d 848, error refused—Gard¬ 
ner V. Independent Oil Co, Civ. 
App., 67 S W 2d 428—Southern 
Surety Co. of New York v. First 
State Bank of Marquez, Civ.App., 
64 S.W.3d 888, error refused— 
Braddock v. Brockman, Civ.App., 
49 S.W.2d 908—^Reclamation Co. v. 
Simmons, 01v.App., 293 S.W. 194. 

85. U.S.—^Manhattan Oil Co. v. Mos- 
by, C.CA.MO., 72 P.2d 840, certio¬ 
rari denied 65 SCt. 237, 293 U.S. 
623, 79 L.Ed. 710. 

Fact aUegations identifying transac- 
tions on. which suit based 
Tex—^Elmo v- James, CivApp., 282 
S.W. 885. 

86. Kan.—^Bortko v. Polish Nat Al¬ 
liance of U. S. of North America, 
119 P 2d 636, 154 Kan. 538--ClaTk 
V. Wilson, 88 P.2d 1070, 149 Kan. 
660—^Kerr v Carson. 299 P. 929, 
133 Kan. '289—Becker v. Porter, 
240 P. 584. 119 Kan 626. 

La—Callender v. Marks, 171 So. 86, 
185 La. 9418. 

Okl.—^Murray v. McGehee, 249 P 700, 
121 Okl. 248. 

Prayer for Judgment In a pleading 
which does not allege the death of 
Insured does not interrupt the run¬ 
ning of the statute of hmitations in 
respect of recovery on life insur¬ 
ance policies.—Farmers’ A Bankers’ 
Life Ins Co. v. Brown, 258 P. 559, 
122 Kan. 778. 

87. U.S.—^Manhattan Oil Co. v. Mos- 
by, C.C.A.MO.. 72 P.3d 840, certio¬ 
rari denied 55 SCL 237. 693 U.S. 
623, 79 L.Ed. 710. 
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Qaimed defects in the proceedings will not, when 
not apparent, be held to prevent suspension of the 
statute.88 The fact that there is a mistake as to the 
form of the remedy which prevents the maintenance 
of the action will not prevent the statute from be¬ 
ing interrupted,®® nor will variance between the writ 
and declaration have this effect.®® An order, after 
the expiration of the prescriptive period, sustaining 
an exception to an aflftdavit supporting a prior order 
granting permission to sue in forma pauperis, but 
requiring additional affidavits, does not cause the 
action to be prescribed at the time of filing addi¬ 
tional affidavits and, where two actions are con¬ 
solidated to correct a procedural mistake, it is im¬ 
material that the statute of limitations would have 
barred a new action at the time of the consolida¬ 
tion.®® 

A void garnishment of plaintiffs demand does not 
interrupt prescription.®® 


§ 275. Amendment as to Parties 

An amendment withdrawing a party, or correcting 
the name or capacity In which a party sues or Is sued, 
relates back to the commencement of the action and the 
statute of limitations runs only to such time. 

The statute of limitations does not take away the 
right to correct an error in the name of a party®- 
where the amendment does not change the cause of 
action originally set forth.®® Also a change in a 
bill, declaration, petition, or complaint by withdraw¬ 
ing one of the parties does not introduce a new 
cause of action so as to admit a plea of the statute 
of limitations, the action having been begun in 
time,®® 

Changing name or capacity of plaintiff. Cor¬ 
rection of the name of plaintiff,®7 or a mere change 
in the capacity in which plaintiff brings suit,®® ffie 
substantive facts being the same, is not the institu¬ 
tion of a new suit within the statute of limitations, 
and it has been held that the rule obtains even 
though plaintiff could not recover in the capacity 
assumed in the original pleading;®® but it has also 


sa Va.—Cole V. Farrier, 22 SB.2d 
18. 180 Va. 231. 

89. Ind.—^Flournoy v. Jeffersonville. 
17 Ind. 169, 79 Am D. 468. 

90. Ark—State Bank ▼ Steen, 13 
Ark. 36. 

91. La.—Orphey v. Sutton. App., 8 
So.2d 766, followed In Mltobell v. 
Sutton. 8 So.2d 769 and Andrus v. 
Sutton, 8 So.2d 770. 

92. Pa.—Reeves v. Philadelphia Gas 
Works Co., 164 A. 132, 107 Pa. 
Super 422. 

93. La.—National Park Bank v 
Concordia Land & Timber Co., 105 
So. 234, 159 La. 86. 

94. U.S.—Commercial Credit Co v. 
Northumberland County, D.C Pa.. 
23 F.Supp. 747. 

Pa.—^Pittsburgh Underwriters v. 
Waldman, Com.Pl., 32 Luz.Leg. 
Reg. 2i89. 

setting out Christlaoi 
names of plaintiff and defendant 
La—Jackson v. Kelly, 155 So. 16, 
179 La. 767. 

95. U.S/— Oommeroial Credit Co. v. 
Northumberland County, J> C.Pa, 
23 F.Supp 747. 

96. Ill.—Pfeffer v. Farmers* State 
Bank of Schaumburg, 263 IU.ijLpp. 
360. 

X>a.—I^eJiigh Nat. Bank of CatasauQua 
V. Seyfrled. 128 A. 586, 288 Pa. 1. 
Va.—Thomas Branch db Co. v- River¬ 
side & Ban River Cotton Mills, 
137 S.B. 614. 147 Va 622. 

8? C.J. P 1064 note 62. 

XHsoontlniianoe as to one of two 
defendants 

U.S—Thompson-Starrett Co. v. Hel- 
nold, C.C.A.Pa., 60 F.2d 360. 


Pa—^Bausewlne v. Norristown Her¬ 
ald, 41 A.2d 736. 3*51 Pa. 634, cer¬ 
tiorari denied Norristown Herald 
V Bauscwlne, 66 S.Ct. 29, 826 U S 
724, 90 L.Bd. 429. 

97. US—Colton V. U. S., 71 Ct.Cl. 
183. 

Kan.—^Frlesen v Hiatt, 283 P. 644, 
129 Kan. 470—Ilucklebrldge v. 
Atchison, T. & S. F. R Co., 71 P. 
814, 66 Kan. 443. 

Pa—Wernick v Pittsburgh Under¬ 
writers* Agency, 90 Pa Super, 186. 

Wis—^Nccedoh Mfg. Corporation v. 
Juneau County, 237 N.W. 277, 206 
Wls, 816, 06 A.L.R 4, reversed on 
other grounds 240 N.W. 406, 206 
Wis 316, 96 A.LR. 16. 

37 C J p 1064 note 6>8. 

Petition in firm name amended by 
setting out names of partners 

Tex.—^Ledbetter v. Moffett, Civ.App, 
96 S.W.2d 990. 

37 C.J. p 1064 note 59 [a] (2). 

98, U.S.—^U. S. V. Powell, C C.A.S.C., 
93 F.2d 788—^Lopez v. U. S., CC.A 
N.C, 82 F.2d 982—Owen v. Para¬ 
mount Productions, D.C.Cal., 41 F. 
Supp. 667—Colton v. U. 6., 71 Ct 
Cl 138 

Ark.—^McGraw v. Miller, 44 SW.2d 
366, 184 Ark. 916 

Cal.—Security Trust & Savings Bank 
V. Southern Pac. R. Co., 3 P.2d 
1016, 214 Cal. 31. 

Kan — Frlesen v. Hiatt, 283 P. 644, 
129 Kan 470 

NT—Kline v. Hoelderlin, 46 N.T.S. 
2d 489 

Tenn—Cooper v. Blue Diamond Coal 
Co.. 64 SW2d 711, 165 Tenn. 316. 
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Tex—Koenig v Marti, Clv.App.. 108 
SW2d 1023, error dismissed— 
Southwestern Engraving Co. ol 
Dallas V. Hansen, Clv,App, 72 6. 
W.2d 844—J, L. Jones & Co. v, 
Darden, Clv,App., 29 S.W.2d 479. 

37 C.J. p 1064 note 69. 

Amendment oorreotly desoxlbing 
plaintiffs as partnership, instead 
of oorporation 

Tex.—J, L. Jones & Co. v. Darden, 
supra. 

' Where suit was broufirht by wo¬ 
man^ as widow, an amendment set¬ 
ting'up the fact that she had been 
deserted by her husband related to 
the commencement of the action.— 
Gulf, C. & S. F. R. Co. V. Overton, 
Tex.Clv.App, 107 S.W. 71, reversed 
on other grounds 110 SW. 736, 101 
Tex., 683, 19 L.R.A.,N.S., 600. 

Change or lack of change in cause 
of action 

(1) Amendment changing capacity 
in which plaintiff sues is not allow¬ 
able, if limitations would bar claim 
were suit brought in new capacity; 
but amendment is allowable If the 
cause of action is not changed, al¬ 
though the statute would bar a new 
action.—^In re Kaufmann*s Estate, 
141 A. 862, >293 Pa. 73. 

(2) Likewise an amendment add¬ 
ing a new capacity is not permissi¬ 
ble softer expiration of the statutory 
period where it would add a new and 
separate cause of action—^Moncuso 
V. Torro,' '27 Pa.Di8t. & Co. 669, 63 
MontgCo. 62. 

99. Tex—^Davls v. Gant, Civ.Appi, 
247 S.W. 576. 
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been held otherwise as to a person first suing as a 
foreign administrator.^ Especially may a misnomer 
of the real party in interest be thus amended.^ 

A change of the capacity in which plaintiff sues 
for death,3 especially under the Federal Employ¬ 
ers’ Liability Act,^ relates back to the commence¬ 
ment of the action. It is otherwise, however, where 
the original petition does not state a cause of ac¬ 
tion in plaintiff or disclose that a cause of action 
possibly exists in any person and it has been held 
that where, by reason of the capacity in which suit 
is brought, the declaration does not state a cause of 
action an amended declaration alleging a different 
capacity and stating a cause of action for the first 
time does not relate back.® 


§ 275 

Changing name or capacity of defendant Where 
an action is brought against a party in the wrong 
name^ or capacity,® an amendment correcting such 
mistake does not introduce a new cause of action, 
and the statute of limitations runs only to the com¬ 
mencement of the suit and not to the allowance of 
the amendment The foregoing is true, in respect 
of the correction of the name of defendant, where 
the right party was intended to be,® and was,l® sued, 
and was served,and is already in court but 
it has been held otherwise where a corporate de¬ 
fendant was not served with process under its cor¬ 
rect name until after the statute of limitations had 
run;^® and, according to some authorities, an 
amendment dianging the capacity in which defend- 


1 . Tex—^Hicks v. Shively, Clv.App., 
137 S.W.2d 102. 

а. Ohio.—Ohio, Indiana & Kentucky 
Heater Co. v. Shafer, 19 Ohio App. 
399. 

37 C.J. p 1064 note 61. 

& U.S.—Quaker City Cab Go. V. 

Fixter, aC-APa., 4 P.2d 827. 
Ija. —^Keith v Texas & P. Ry. Co., 
132 So 223, 171 La. 767. 

H.J.—^Wilson V. Dairymen's League 
Co-op. Ass'n, 143 A. 454, 106 N.J. 

JjSlw 188. 

Pa.—Usner y. Duersmith, 31 A 2d 
149, 346 Fa. 494—Scheib v. Shaef- 
fer, Com.Pl., 64 DauphCo. 250. 
Tex.—^Davls v Preston, Civ App., 264 
S.W. 331, affirmed 16 S.W.2d 117, 
118 Tex 303, dismissed 60 S.Ct. 
171, 280 U.S. 406, 74 LKd. 614 
and judgment corrected, Com.App., 
35 S.W.2d 403. 

37 O J p 1064 notes 69 [a] (1), 61^. 
Addition of, or dtango to, capacity 
of aneUlary administratrix 
17.8.—^RejsenhofC v. Colonial Nav. 
Co.. D.C.N.T., 35 F.Supp. 677—Rose 
V. Phillips Packing Co., D.C.Md., 
21 F.SUPP. 485. 

BUmlnatloA of representative, sad 
retention of individual, capacity 
N.J.—Norko V. Rau, 164 A. 766, 107 
N.J.Law 479, 74 A.L.R. 1266. 

4. La.—^Keith v. Texas & P. Ry. 

C 9 ., 132 So 223, 171 La. 767. 

37 C.J. p 1064 note 61^6—39 aJ. p 
958 note 62. 

Sm Mo.—^Fair v. Agur, 133 S.W.2d 
402, 345 Mo. 394. 

б . Ill—Keshek v. Williams Oil-O- 
Matic Heating Corporation, 277 Ill. 
App. 263, affirmed 196 N.H. 814, 360 
HI. 552. 

Amendment is not permissible, in 
the absence of a stipulation therefor, 
after expiration of the statutory pe¬ 
riod.—Smith V. Pennsylvania R. Co., 
166 A. 89, 304 Pa. 294—^Rosenzwelg 
V. Heller, 153 A. 346, 302 Fa. 279. 
y. Ala.— Hill V. Burton, 10 8o.2d 
302, 30 Ala.App. 594. 


Ark.—Evans v. List, 97 S.W.2d 73. 
193 Ark. 13. 

Ill.—^Hefer v. Thomson, 16 K.E.2d 
255, 296 IlLApp. 651. 

N.C.—Corpus OTuxis quoted in Lee v. 
HofC, 19 SE2d 858, 860, 221 KC. 
222 . 

Pa.—Radel v. Seib. 159 A. 182, 105 
Fa.Super. 76—Dress v. Schuylkill 
County R. Co., 2 Pa.Dlst. & Co 
435, 19 SchLeg.Reg 112. 

Tex.—National Surety Co. v. United 
Brick & Tile Co., Civ.App, 71 S. 
W. 2 d 937, error dismissed. 

37 C.J p 1063 note 64. 

Change from name of estate to n anu 
ed person as exeoutxix 
Pa.—^Bender v. Penileld, 83 Au 685, 
236 Pa. 66 . 

37 C J p 1081 note 6 . 

Insertion of true for ILetitious name 
Where original complaint stated 
a cause of action against fictitious 
defendants, alleging that plaintiff 
did not know their true names, but 
If It so developed that any of ficti¬ 
tious defendants was owner of auto¬ 
mobile and controlled it at time in¬ 
juries were sustained their true 
names would be inserted, word ''con¬ 
trolled*' implied that plaintiff was 
seeking a recovery agamst any ficti¬ 
tiously named defendant If such de¬ 
fendant was employer of driver, and 
hence permitting plaintiff, after stat¬ 
ute of limitations had run, to amend 
complaint by naming company which 
allegedly was employer of driver 
was not error.—^Day v. Western 
Loan & Bldg. Co., 108 P.2d 702, 42 
CalApp.2d 226. 

8 . Fla.—State ex rel. First Trust 
& Savings Bank v. Southerland, 
142 So. 888 , 106 Fla. 103—1. Ep¬ 
stein & Bro. V. First Nat Bank, 
110 So. 354, 92 Fla. 796. 

Mass.—^Henshaw v. Brown, 12 N.E. 

2d 192, 299 Mass. 136. 

N.J.—^Scott V. Hoboken Bank for 
Sav. in City of Hoboken, 19 A.2d 
327, 126 N.J.Law 294, affirmed 

Scott V. Hoboken Bank for Sav¬ 
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ings, 23 AL.2d 399, 127 N.J.Law 
664. 

N.T.—Leardon v. Dart, 23 N.T.S.2a 
642, 175 Misc. 318 

N C —CoxpUB Juris anoted iu Lee v. 
Hoff, 19 S.E.2d 858, 860, 221 N.C. 
322. 

S C.—^Blackwood v. Spartanburg 
Commandery No. 3, Knights Temp¬ 
lar, 193 S.E. 195, 185 S.C. 56. 121 
A.L.R. 1330. 

Tex—Grand Lodge A. O. U. W. v. 
Bollman, 63 S.W. 829, 22 Tex-Civ. 
App. 106. 

37 C.J. p 1081 note 6 
AdditioiL of capacity 
Where action to set aside will was 
begun against sole beneficiary with¬ 
in one year, fact that beneficiary in 
his representative capacity was not 
formally made party within year 
after probate was not fatal.—John¬ 
son V. Donley, 299 P. 270, 133 Kan. 
73. 

9- La—^Blakeney v. Easterwood, 3 
La.App. 796. 

Pa—Wheeler v, Rom's Wholesale 
Grocer, Inc., Com.Pl., 26 Wash Co 
119. 

10. Pa.—Llesch v. Munhall, 180 A 
26, 118 Pa Super. 555—^Dress v. 
SchuylkiU Ry. Co., 83 Pa Super 
149 

Amendment correcting ■nn.iwa of 
real party defendaoLt related back to 
time of filing original complaint, as 
regards statute of limitations.— 
Smith V. Pickwick Stages System, 
297 P. 940, 113 Cal.App. 118. 

11. La.—^Blakeney v. Easterwood, 3 
La.App. 796. 

Pa.—^Burd v. Bennett Transp Co., 
Com.Pl., 20 Erie Co. 172, 62 York 
Leg.Rec. 87. 

12 . U.S.—Sanders v. Metzger, D.C. 
Pa, 66 F.Supp. 262. 

13. Ill.—See Baskes v. Evening 
American Pub. Co, 202 IlLApp. 
238. 
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ant is sued will not be allowed after the statute of 
limitations has run.^^ 

§ 276. Intervention or Bringing in New Par¬ 
ties 

a. Intervention 

b. Bringing in new parties 


a. Intervention 

Subject to some exceptfonsf the commencement of a 
suit tolls the statute of limitations for or against a per¬ 
son subsequently intervening and becoming a party on 
his own application. 

Generally a suit brought before the bar of limi¬ 
tation is complete will inure to the benefit of one 
intervening after the time when, but for the com¬ 
mencement of the suit, the claim would be barred.i5< 


14. Pa.—^Bahas r. Wilczek, 188 A. 
139, 824 Pa 212—Stine v. Herr, 78 
Pa Super. 226—Hayes v. Philadel¬ 
phia & West Chester Traction Co, 
Com.Pl, 28 Del Co 663—Burd v. 
Bennett Transp. Co., Com.PI, 20 
Erie Co. 172, 52 York Le£rRec 87. 
Olun^re from, representative to l3i- 
divULtuil capacity has been held not 
to be allowable after the cause of 
action Is barred as another and 
wholly different party would be 
thereby substituted for the one ongr- 
inally complained against, and the 
accidental circumstance that the | 
party so Introduced individually hap¬ 
pened to have been the legal repre- | 
sentatlve previously complained 
against Is of no consequence —^Ben¬ 
der Y. Penfleld, 83 A. 586, 23'5 Pa. j 
58. 

PTature of property against which 
olalm. enforceable 
An amendment changing defend¬ 
ant's capacity from administrator to 
executor after the expiration of the 
statutory limitation ponod was al¬ 
lowed for the purpose of obtaining 
a Judgment payable out of dece¬ 
dent's personal property, but, under 
statute, was disallowed in respect of 
continuance of the lien of plaintiff's 
claim on decedent's real property,— 
Helman v. Helmon, 38 Pa.Dl8t. & Co. 
666 , 22 WostCo. 31. 

Addition of capacity 
Whero, as successor of another 
corporation, a corporation was 
brought In as a parly defendant, and 
Hqbsequently, after expiration of the 
statutory period, an amended com¬ 
plaint was tiled against it Individ¬ 
ually and as successor, the action 
was barred as to It In Its Individual 
oapaclty.—O'Neil v. American Radia¬ 
tor Co., D.C.N.T., 43 P.Supp 643 

IB. TJ.S—Marsh v. XJ. S., C.C.AVa., 
97 F.2d 327— U. S. V. Middleton, 
C.C.A.S C., 3 F.2d 384, certiorari 
denied U. S. v. Middleton & Co., 4i6 
S.Ct. 463, 267 U.S 603, 69 L.Dd. 
809. 

N.O.^— Corpus Otueis quoted la North 
Carolina Bank & Trust Co v. Wil¬ 
liams, 186 S B. 18, 20, 209 N.C. 806. 
•Xiex.—J. D. Jones & Co v Darden, 
Clv.App, -29 S.W.2d 479— Corpus 
Juris cited in Russell v. People’s 
Nat Bank of Belton, Civ.App, 2 
S.W.2d 961, 962, error refused. 


Ya.—Corpus Juris quoted in Dlllow 
V. Stafford, 26 S.E 2d 830, 833, 181 
Va. 483. 

37 C.J. p 1065 note 64. 

Class or representative action or ao- 
tion on behalf of plaintiff and 
interveners 

(1) In general. 

US—Marsh v. U. S., C.C.A.Va, 97 F. 
2d 327. 

Ky—^Berry v. Irwin, 6 S.W.2d 705, 
224 Ky. 565. 

N.T—Maas V. Sullivan, 207 N.T S. 
1181, 124 Misc. 295, affirmed 208 
N.YS. 896. 

Or.—^Dunne v. Portland St. R. Co., 65 
P. 1062, 40 Or 295. 

Tex.—^American Indemnity Co. v. 
Hidalgo County, CivA.pp, 146 S.W 
2 d 1076, error refused. 

37 C.J. p 1065 note 64 [b] 

( 2 ) Where stockholder who had 
brought class action sold her shares 
to one of the defendants so that she 
could not proceed with the action, 
statute of limitations could not be 
invoked against other stockholders 
who might seek to intervene in ab¬ 
sence of proof that such stockhold¬ 
ers had actual notice at a prior time 
that they were not adequately rep¬ 
resented In the proceeding.—^Mal¬ 
colm V. Cities Service Co., DC.Del., 
2 F.RD 406. 

Where there is eommunlty of in¬ 
terest or privity of estate between 
intervener and other parties, the 
rule applies. 

N.C.—^North Carolina Bank & Trust 
Co. V. Williams, 185 S E. 18, 209 
N.C 806. 

Tex—Southwestern Advertising Co. 
V -Stubbs. CivApp., 89 S.W 2d 799. 
error dismissed. 

87 C J p 10&6 note 64 [c]. 

Xaterveuer olaltnlng under same 
cause of action 

Tex—Eckel v. Camden Fire Ins. 
Ass’n, Civ.App., 6 S.W 2d 849, af¬ 
firmed Camden Fire Ins. Ass'n v. 
Eckel, ComApp., 14 S.W. 2 d 1020. 

Xnterventiou by jdaiatlff in. additlon- 
al oapaolties 

US.—Quin V. Kansas City Southern 
Ry. Co., D.C.La, 8 F.Supp. 78 . ' 

Xuterveutlou by assignee 
Idaho.—^Anderson v. Ferguson, 67 P. 
2d 325, 66 Idaho 664. 
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Tex.—^Frost v. Fowlerton Consol. 
School Diet. No. 1, Civ.App., Ill g, 
W.2d 764—Southwestern Advertis¬ 
ing Co. V. Stubbs, CivApp., 89 S. 
W.2d 799, error dismissed. 

Intervention by, or in suit by, eonu 
pensatlon Insurance canier 

(1) In action against alleged neg¬ 
ligent third persons by compensation 
insurance earner, Insurance earner 
was entitled to Include In Its com¬ 
plaint a claim for injunes sustained 
by employee, and employee was 
thereafter entitled to intervene m 
the proceeding, notwithstanding In¬ 
tervention did not occur until more 
than a year after accident.—State 
Compensation Insurance Fund v. 
Matuheh. 131 P.2d 21, 66 CalApp2d 
628. 

( 2 ) Compensation Insurer's Inter¬ 
vention in suit against tort-feasor 
for employee's death was not bar¬ 
red, although not died until more 
than one year after accident, where 
suit for employee's death was 
brought within prescriptive period 
of one year from date of death — 
Walton V Louisiana Power & Light 
Co., LaApp, 152 So 760. 

mterventlou by matezialmeu in an¬ 
other materialman’s action 
Tex.—^U. S. Fidelity & Guaranty Co. 
V. Cicero Smith Lumber Co, Civ. 
App., 290 SW. 307. 

intervention by mortgagee In mort¬ 
gagor’s suit against insurer 
Tex.—^Northern Assur. Co. v. Gross, 
CivApp, 1 S.W.2d 869. error re¬ 
fused. 

Intervention by true or present own¬ 
er of negotiable instrument sued 
on 

Tex.—^Leach v. Michigan Realty Co, 
CivApp, 97 S.WAd 331, error re¬ 
fused—J. L. Jones & Co v Dar¬ 
den, Civ.App., 29 SW.2d 479. 

intervener claiming ownership of 
mortgage sought to be foreclosed, 
and raising no obiection to the fore¬ 
closure, but asking that the pro¬ 
ceeds be paid to him instead of 
plaintiff, steps into the shoes of 
plaintiff, and if the statute has ceas¬ 
ed to run against plaintiff it has 
ceased to run against intervener who 
relies on the same suit for foreclo¬ 
sure.—Jeter v. Sapp, 65 P-2d 812, 47 
Ariz. 329, 
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However, it has been held that the statute of limi¬ 
tations ceases to run against the claim of an inter¬ 
vener only from the date of the intervention, and 
not from the commencement of the suit, where 
there is no community of interest or privily of es¬ 
tate between intervener and the other parties, 
where the intervener is asserting a separate and in¬ 
dependent cause of action,where the suit is a 
spurious, rather than a real or hybrid, class suit,i8 
or where the original complainants had no legal au¬ 
thority to institute the suit and defendant promptly 
challenged their authority.19 Also, where a defend¬ 
ant makes no affirmative assertion of title to the 
property in suit until he has himself made a party 
plaintiff, the statute of limitations continues to run 
against him until he is made plaintiff and it has 
been held that the pendency of the action in which 
the intervention is made does not suspend the limi¬ 
tation statute applicable to an intervener’s action 
to set aside a preferential transaction-^i A plea of 
intervention which is filed within the statutory pe¬ 
riod is, of course, not barred.^^ 

The general rule has been held applicable in the 
case of additional employees intervening in an ac¬ 
tion to recover compensation under the Fair Labor 
Standards Act, 29 U.S.C.A. § 201 et seq;^3 it 
has also been held that the action will he deemed 
commenced in the case of each separate plaintiff 
as of the time when he individually intervened-24 

Intervention as defendant. Where a person is 


made a defendant on his own application, the action 
will be considered, for limitation purposes, as hav¬ 
ing been commenced against him at the time it was 
commenced against the other defendants and 
the fact that he does not come into the case as an 
intervener until after the expiration of the statu¬ 
tory period does not bar the action®® or enable him 
to invoke the statute.®^ 

Intervention as cross petitioner. Whether lim¬ 
itation as to a cross action asserted by an intervener 
is tolled by the pendency of plaintiffs suit depends 
on whether the matter asserted in the cross action 
may properly be urged as a defense in whole or in 
part to such suit®® 

b. Bringing in ITew Parties 

(1) In general 

(2) Parties plaintiff 

(3) Parties defendant 

(1) In General 

Where the court does not distinguish between the 
addition of a plaintiff and the addition of a defendant, 
an action Is deemed to be commenoed, for limitation pur¬ 
poses, in respect of a new party brought In by amend¬ 
ment, at the time he is so brought in. 

It has been stated generally that a statute of lim¬ 
itations applies to amendments introducing new 
parties as well as to original actions;®® that, as to a 
party added by an amended pleading, the action is 
deemed to be commenced, for limitation purposes, 
at the time he is so added;®® and that an amend- 


16. Tex.—Bean v. Dove, 77 S.W. 

242, 83 Tex.Oiv.App. 877. 

37 G.X p 1066 note 66. 

Cbuises of exeditoni not siiidlaily 
situated 

In suit to enforce stockholders’ li¬ 
ability for corporation's failure to 
publish notice of indebtedness, peti¬ 
tions of stockholders as creditors 
who allegred that they sued for all 
other creditors similarly situated 
did not inure to benefit of Interven- 
ingr creditors who were not stock¬ 
holders so as to prevent bar of stat¬ 
ute of limitations, since the two 
clanses of creditors were not sim¬ 
ilarly situated.—Hoffman v. Geiger, 
281 N.W. 625, 135 Neb. 349. 

17. IlL—Walsh V. Central Cold 

Storage Co.. 68 N.B.2d 335, 324 lU. 

App. 462. 

XaterveBLe]!*s -dlaini not Induded la 
odglaal suit 

The prescription against a claim 
by charitable hospital supported by 
state for hospital services rendered 
injured pezspn against negligent per¬ 
son causing f injury was not inter¬ 
rupted by injured person's Institu¬ 
tion of action. Against negligent per¬ 


son, where petition did not make 
any demand or for medical 

»penses and hospitalization, and 
hence hospital's petition of interven¬ 
tion filed several months after pre¬ 
scriptive period had elapsed was too 
late.—Peart v. Bykoskl, Inc., 197 So. 
605, 195 La. 931, followed m Wright 
V. Home Indemmty Co., App., 1 So. 
2d 709. 

18. U.S.—Pennsylvania Co. for In¬ 
surances on Lives and Granting 
Annuities v. Deckert, C.C.A.Fa., 
123 r.2d 979. j 

19- Tenn.—State v. Wilson, 162 S. 

W.2d 610, 179 Tenn. 64. 

20. Ark.—Buck v. Davis, 42 S.W. 
534, 64 Ark. 345. 

81- Ky.—Grand Lodge of Kentucky 

V. First Nat Bank, 64 S.W.2d 474, 
251 Ey. 189. 

88 . Tex.—Webster v. South Texas 
Bank & Trust Co., Civ.App, 85 S. 

W. 2d 267, error dismissed. 

83. U.S.—Wright v. TJ. S. Kubber 
Co., D.C.Iowa, 69 P.Supp 621. 

84. N.Y.—^Fineshewltz v. East Hiver 
Sav. Bank, 63 N.T.S.2d 335. 187 
Misc. 874. 


85. Ala.—Turner v. White, 12 So 
601, 97 Ala. 545. 

37 C.J. p 1065 note 67. 

Where Intervener was in effect a 
Bubstitated defendant and his com¬ 
plaint in mtervention was essen¬ 
tially an answer, his complaint 
dated back to Institution of action, 
and all claims not barred then con¬ 
tinued as such throughout determi¬ 
nation of case—Seld Pak Sing v. 
Barker. 10 PAd 92, 122 CaLApp. 93. 

86 . IlL—Northern Trust Co. v. Mc- 
Eldowney, 9 NE2d 480, 291 111. 
App. 352. 

87. Ark.—^Lmke v. Kirk, 162 S.W.2d 
39, 204 Ark. 393. 

88 . Tex.—Texas & N. O. R. Co. v. 
Greer, Civ.App, 117 S.W2d 148, 
error dismissed. 

89. U.S.—Ovorfteld v. Pennroad Cor¬ 
poration, D.C.Pa, 39 F.Supp. 482 

30. U.S.—Dldier v. cSrescent Wharf 
& Warehouse Co., D.CCal., 15 F 
Supp. 91. 

Ala.—Sibley v. Bowen, 130 So. 647, 
222 Ala. 13. 

Va.—Webb v. U- S. Fidelity & Guar¬ 
anty Co., 182 S.H. 557, 165 Va 
338. 
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ment bringing in a new party will not be allowed 
after the statute of limitations has run^i unless it 
appears that a mistake or omission has been made^^ 
and the cause of action originally set forth is not 
changed.33 However, it has also been stated gen¬ 
erally that an amendment in a pending action may 
be allowed so as to introduce a parly, although at 
the time of tlie allowance of the amendment the 
action, if then instituted for the first time, would 
be barred by the statute of limitations,^^ 

As considered infra subdivisions b (2) and b (3) 
of this section, it has been more widely held in the 
case of the addition of a party defendant than 
where a new plaintiff is added that the statute of 
limitations continues to run, as to a new party 
brought in by amendment, until he is so brought 
in. There is an obvious distinction between adding 
a plaintiff and adding a defendant.^^ 

(2) Parties Plaintiff 

The running of the statute of limitations Is suspend¬ 
ed, as to a plaintiff added by amendment, from the com¬ 
mencement of the action, at least where the original 
plaintiff had a cause of action and the added plaintiff 


has a Joint Interest therein; but In some other situa¬ 
tions, and generally according to some authorities, the 
statute of limitations ceases to run, as to the added 
plaintiff, only from the time he Is brought In by amend¬ 
ment. 

The addition of a new plaintiff or plaintiffs by 
amendment does not constitute a new cause of ac¬ 
tion as far as the original plaintiff is concerned, and 
as to him the statute is suspended by the commence¬ 
ment of the action.8® With respect to plaintiffs 
brought in by amendment, some decisions hold that 
the running of the statute is not arrested by the 
commencement of the action but continues until 
they are brought in by amendment,37 while others 
hold that the running of the statute is suspended as 
to them by the commencement of the action.** 
According to a distinction made by some authori¬ 
ties, an amendment adding a party plaintiff does** 
or does not^® relate back to the filing of the peti¬ 
tion accordingly as the original plaintiff had or did 
not have a cause of action. 

Legal or beneficial plaintiff. While the name 
of the legal plaintiff is properly on the record, the 
manner in which the name of one beneficially in- 


31. Pa —Jones t. Philadelphia & 
Reading Coal & Iron Co., 36 A.J3ld 
262, 1B4 Pa Super. 466—Wermck 
V. Pittsburgh Underwriters* Agen¬ 
cy, 90 Pa.Super. 186—Dress v. 
Schuylkill By, Ck>., 83 Pa.Super. 
149—^Buckla V. Carolina Ins. Co. of 
Wilmington. N.C.. 49 Pa.Dist. & 
Co. 547, 44 Lack.Jur. 169—^Eteiyes v, 
Philadelphia & West Chester Trac¬ 
tion Co., Oom.Fl., 28 Del Co. 6<63— 
Burd V. Bennett Transp. Co, Com 
PI., 20 Drie Co, 172, 52 York Leg. 
Bee. 37. 

B.I.—Mockel ▼. Pawtucket Gas Co. 
of New Jersey, 189 A. 808, 48 XL 
I. 485. 

Where defendant would he injured 
thereby, 

Pa.—Lelaxid v. Firemen's Ins. Co. of 
Newark, N. J., 198 A. 475, 127 
Pa.Super. 533. 

32. U.S.—Commercial Credit Co. v. 

, Northumberland County, D.C.Pa, 

' 28 P.Supp. 747. 

Cal.—^Rabe v. Western Union Tele¬ 
graph Co., 1244 P. 1077, 198 Cal. 
290. 

33. U.S.—Commercial Credit Co. v, 
Northumberland County, D.C Pa., 
28 FSupp. 747. 

Cal.—^Rabe v. Western Union Tele¬ 
graph Co., '244 P. 1077, 19.8 Cal. 
290. 

Pa.—In re Eaufhiann's Bstate, 141 
A. 852, 298 Pa. 78. 

at. Mass.—Henshaw r. Brown, 12 
N.B.2d 192, 299 Mass. 136. 

SB. Ala.—Corpus JUxls guoted in 
Birmingham Gas Co. y. Sanford, 
146 So. 485, 487, 226 Ala. 129. 


Ill—Price ▼. Goodrich, 141 lll.App. 

668 . 

30. U.S.—General Motors Corpora¬ 
tion V. Blackmore, C.OA.Mioh., 58 
F.2d 726. 

Ala.—^Birmingham Gas Co. v. San¬ 
ford, 146 So. 485, 487, 226 Ala. 
129. 

Ga—Wallace v. Brannen, 193 SB. 

901, 66 Ga.App. 8'66 
Tenn.—Gardner v. Quinn, 289 S.W. 

513, 164 Tenn. 167. 

87 C.J. p 1065 note 68. 

Joint payee of note 

It has been held otherwise as 
to amendment of complaint to join 
other Joint payee of note.—^Fishell v. 
Brans, 187 S.B. 865, 193 NC. 660. 
37. Ark.—^Temple Cotton Oil Co. v. 

Davis, 268 S.W. 38, 167 Ark. 448. 
N.C.—^Home Real Estate, Loan Sc In¬ 
surance Co. V. Locker, 197 S.B. 556, 
214 NC. 1—^Plshell V. Brans, 137 
S.B. 865, 198 N.a 660. 

Pa—^Elrby-Darls Co. v. Nicholas, 
Com.Pl., 88 Luz.LegReg. 184. 
Tenn,—Gardner v. Quinn, 289 S.W. 

613, 164 Tenn. 167. 

37 C.J. p 1^065 note 69. 

Action under Fair Labor standards 
Act 

U.S —^Robertson r. Alaska Juneau 
Gold Min. Co., D.CCal., 61 FSupp. 
265, reversed on other grounds, C 
C.A, 167 F.'2d 376, certiorari denied 
Alaska Juneau Gk>ld Min. Co. r. 

I Robertson, 67 S.Ct. 1814. 

N.T.—^Barb r. Manhattan Laundries. 

68 N.Y.S.2d 886, 188 Miso. 18. 
i 38, U.S.—Corpus Juris cited In 
I People’s Bank of Sanford, N. C. 
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V. Fidelity & Deposit Co. of Mary¬ 
land. DC.N.a, 4 F.Supp. 879, 881, 
affirmed, C C.A., Fidelity & Deposit 
Co. of Maryland r. People's Bank, 
72 F. 2 d 932, certiorari denied 66 S, 
Ct. 348, 293 U.S. 627, 79 L.Bd. 714, 

Ala—Crumiy r. City of Birming¬ 
ham, 16 So.2d 273, 244 Ala. 634— 
Corpus juris gnoted in Birming¬ 
ham Gas Co. V. Sanford, 146 So, 
485, 487, 226 Ala. 129. 

Ga—Wallace r. Brannen, 198 S.B, 
901, 56 Ga.App. 856. 

Miss.—Cottrell v. Smith, 112 So. 465, 
146 Miss. 837. 

Okl—^Rock Island Imp. Co. v. Davis, 
169 P.2d 728, 195 Okl. 613. 

87 C.J. p 1066 note 70. 

Action on war risk policy 
U.S.—Johnson v. U. S, C.O.A.Okl, 
102 F2d 7.29—U. S. v. Tate, CCA 
NC., 99 F.2d 807- 

Addltlon of curators in baakmptoy 
In bankrupt seller’s timely action 
against buyer for breach of contract, 
seller’s curators in bankruptcy were 
properly added as ooplaintilfs after 
expiration of limitation period, espe¬ 
cially where seller, soon after breach 
of contract, brought prior action 
therefor, which was dismissed ov 
jurisdictional grounds.—Van Per 

Stegen v. Neuss, Hessleln & Co., 200 
N.B. 677, 270 NY. 6'5, 105 AL.B. 
606. 

39. Mo.—Iblr ▼. Agur, 133 S.W.2d 
402, 845 Mo. 394. 

40. Mo.—^Fair v. Agur, supra—Gold¬ 
schmidt r. Pevely Dairy Co, 111 S. 

W. 2d 1, 841 Mo. 982—Russell r. 
Nelson, 295 6 .W. 113, 817 Mo. 148t 
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tcrestcd may appear is not important and it may be 
added by amendment after the statute of limitations 
has run;4i but, after the expiration of the statu¬ 
tory period, the use-plaintiff may not bring in the 

legal plaintiff by amendment.^2 

Joint or separate cause of action. A party plain¬ 
tiff may be added after expiration of the statutory 
period where he has a joint interest with the origi¬ 
nal plaintiff in the cause of action,^3 but not where 
he has a separate and several cause of action.^^ 


(3) Parties Defendant 

With some exceptions, the statute of limitations con¬ 
tinues to run in favor of new parties defendant until 
they are made parties; but the addition of new defend¬ 
ants does not cause the statute to run in favor of the 
original defendants beyond the commencement of the 
action. 

The general rule is well settled that, where new 
parties defendant are brought in by amendment, 
the statute of limitations continues to run in their 
favor until they are thus made parties.^® The suit 


41. N C.—^North Carolina Bank & 
Trust Co. V. Williams, 185 SE. 18. 
209 N.C. 806. 

Fa.—Gentile v. Philadelphia & B. 

Ry. Co.. 118 A. 223. 274 Fa. 335. 
Va —Fidelity & Casualty Co. of 
New York v. Lackland. 8 SE2d 
306. 175 Va. 178—Comoran v. Stor¬ 
mont. 170 SE. 16. 160 Va. 727 
AddltioiL Of wife In suit by Imshaad 
OB her behalf 

Fla.—Puleston v. Alderman. 4 So.2d 
704. 148 Fla. 333. 

4a. Pa—Grant-Albert Co. v. Fer¬ 
rari. 35 PaDlst & Co.. 484. 22 
West.Co.L.J. 110. 

4A Ga.—^Wallace v. Brannen. 193 S. 

E. 901. 56 GaApp. 856. 

N.T.—Scutella v County Fire Ins. 
Co. of Philadelphia, 247 N.Y.S. 
689. 231 App.Div. 843, followed In 
Rigby v. Allegany County Farm¬ 
ers* Co-op. Fire Ins. Co. of Bel¬ 
mont, N.Y., 275 N.Y.S. 211. 242 
App.Div. 809—MacFarland v. State, 
29 N.Y S 2d 996. 177 MIsc 117. 
Ohio.—Baughman v. Hower, 10 N.E. 

2 d 176. 56 Ohio App. 162. 

Pa.—Leland v. Firemen's Ins. Co. of 
Newark, N. J., 193 A. 475, 127 Pa. 
Super. 633. 

37 C.J. p 1065 note 70 [a] (4), (5). 

44. N.Y.—Scutella v. County Fire 
Ins. Co. of Philadelphia, 247 N.Y.S. 
689, 231 AppDiv. 343, followed in 
Rigby V. Allegany County Farm¬ 
ers' Co-op Fire Ins. Co. of Bel¬ 
mont, N. Y., 276 N.YS. 211, 242 
App.Dlv. 809—MacFarland v. State. 
29 N.Y.S.2d 996, 177 Misc. 117. 

37 C.J. p 1065 note 69 [bl. 

46. tJ.S.—Corpus Juris cited In 
Llndgren v. United States Ship¬ 
ping Board M. F. Corp.. C.C.A.Va., 
55 F.2d 117, 119—U. S. v. Belling¬ 
ham Bay Improvement Co.. CC.A. 
Wash, 6 F.2d 102 —Sanders v. 

Metzger. D.C.Pa.. 66 F.Supp. 262— 
Garvy v. Allborg, D.aill., 1 F.R.D. 
131. 

Ala.—CozpnB Jlirls quoted in Bir¬ 
mingham Gas Co. V. Sanford. 145 
So. 485, 487, 226 Ala. 129—Roth v. 
Scruggs, 106 So. 182, 214 Ala. 32. 
Alaska.—^Buckley v. Ketchikan 
Spruce Mills, 10 Alaska 348. 

Cal.—Orloff V. Metropolitan Trust 
Co., 110 P.2d 896, 17 Cal.2d 434— 


Corpus Juris quoted In Ingram v. 
Dejiartment of Industrial Rela¬ 
tions, Division of Industrial Acci¬ 
dents and Safety, 284 P. 212, 216, 
208 Cal. 633—Union Tank & Pipe 
Co. V. Mammoth Oil Co. 25 P.2d 
262, 134 Cal.App. 229—Craig v. 
San Fernando Furniture Co. 264 P. 
784. 89 Cal.App. 167. 

Ill.—Fitzpatrick v. Pitcairn, 20 N.B 
2d 280, 871 m 203—Nelson v. 
Richardson, 16 N.E.2d 17, 295 Ill. 
App. 504—Grewenig v. American 
Baking Co. 13 N.E.2d 183, 293 Ill. 
App. 604—Trust Co. of Chicago v. 
McDermott Brewing Co., 11 N.B 2 d 
866 , 293 IlLApp 621. 

Ind.—^Deep Vein Coal Co. v. Dowdle, 
38 N.E.2d 981, 218 Ind. 495. 

Kan.— Corpus Juris quoted In Chal- 
hs V. Hartlolf, 299 P. 686 , 588, 133 
Kaji. 221. 

Mich.— Corpus Juris quoted In Ciotte 
V. Ullrich, 255 N.W. 179, 180, 267 
Mich. 136. 

Mo.— Corpus Juris cited In Bbuiey v. 
Thomson. 98 S.W.2d 639. 641, 339 
Mo. 605—Jennings Sewer Dist. of 
St, Louis County v. Pitcairn, 187 
S.W. 2 d 760, 238 MoJi^pp. 704. 

N.C.—^Town of Wendell v. Scarboro. I 
196 S.E. 318, 213 N.C. 540—Jones 
V. Vanstory, 157 S.B. 867, 200 N. 
C 682. 

Ohio.—^Beach v. Union Gas & Elec¬ 
tric Co., 199 N.E. 181, 180 Ohio St. 
280. 

Pa.—^Bahas v Wilczek, 188 A. 139, 
324 Pa. 212—Grant v. Carpenters' 
District Council of Pittsburgh and 
Vicinity, 185 A 273, 322 Pa 62— 
Moscon V. City of Philadelphia, 24 
A.2d 30. 147 Pa.Super. 251—Foley 
V. Macllwain, 56 Pa.Dlst. & Co 
179. 

TenzL—Abdallah v. Weil. 79 SW.2d 
284, 168 Tenn. 882—^Mellon v. 

American Flour & Grain Co.. 9 
Tenn.App. 383. 

Tex.—City of Gainesville v. Harder, 
Civ.App., 147 S.W 2d 959. affirmed 
162 S.W.2d 93. 139 Tex 155—Ro¬ 
driguez V. Shacklett, Civ App., 144 
S.W.2d 296—^McGee v. Ferguson 
Seed Farms. Civ.App., 34 S.W.2d 
338—Mood V. Methodist Episcopal 
Church South, Giv.App., 289 SW. 
461, affirmed Mood v. Methodist 
Episcopal Church South of Cisco, 
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Com.App., 296 S.W. 606. modified 
on other grounds 300 S.W. 30. 
W.Va.—Hoge v. Blair, 141 SE 444, 
105 W.Va. 29. 

37 C.J. p 1066 note 73. 

Same debt involved 

The rule applies even though, de¬ 
spite some changes In the facts or 
grounds of liability, the same debt 
is sued on in the original petition 
and the subsequent amendments 
making new parties defendant.— 
First State Bank St Trust Co. of Rio 
Grande City v. Ramirez. 126 S.W. 2 d 
16, 133 Tex. 178. 

Where there is no addition of new 
parties rule does not apply, as 
where, in suit to recover on note 
executed by president of association 
who was served with process as 
representative of the class, an 
amended bill was filed more than 
six years after maturity of note, 
against individual members of as¬ 
sociation to enforce decree obtained 
in suit, since individual members 
were pnvy to original proceedings.— 
Barnes v. Fort. 181 S.W.2d 8«1, 181 
TenzL 522. 

Date of filing or serving supplemen¬ 
tal petition 

Whether action against subsidiary 
corporation is barred by prescrip¬ 
tion must be detemuned by date 
when supplemental petition making 
subsidiary corporation a party de¬ 
fendant was filed or served, and not 
date when original petition was filed 
or served on parent corporation, 
whose exception to court’s jurisdic¬ 
tion was sustained.—Self v. Great 
Atlantic & Pacific Tea Co., 161 So 
193. 178 lia. 240. 

TimOly and comprehensive applica¬ 
tion to amend 

A defense of the statute of limi¬ 
tations is not meritorious where 
application for leave to amend was 
made, and process was issued and 
served, before any right of action 
against the additional defendant was 
barred, and, considered iq the light 
of the original complamt the appli¬ 
cation for leave to amend was so 
full and comprehensive as to be 
equivalent to actual amendment— 
Rademaker v. E. D. Flynn Export 
Co., aOA-Ala,, 17 F.2d 16. 
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cannot be considered as having been commenced 
against them until they are made parties 

Some decisions, however, have recognized excep¬ 
tions to this rule; thus it has been held that the 
statute runs only to the commencement of the suit as 
to a defendant brought in by amendment who ac¬ 
quired his interest in the subject matter of the suit 
pendente lite, through any of the original defend- 
ants.'*^ So it has been held that the general rule 
does not apply where the addition of a new defend¬ 
ant merely corrects a defect in the original proceed- 
ings,^® nor does it apply to a case where no judg¬ 
ment at all can be rendered until all the parties in¬ 
terested are before the court, in which case the ac¬ 
tion must be deemed commenced as to all from the 
time it was originally instituted.^^ So also, where 
the proceeding is in rem, the seizure of a person’s 
land is deemed to make him a party although he is 
not formally named as a party by an amended bill 
until after the statute of limitations has run;®^ 
and an exception as to an action to annul a tax sale 
exists under the terms and construction of some 


constitutional and statutory provisions.®^ 

Service of process. According to some authori¬ 
ties a suit is begun as to new parties, for limitation 
purposes, only when they are served with amended 
process,®^ and a new party not previously served 
may not be brought in after the running of the stat¬ 
ute.®® In the absence of a statutory provision to 
the contrary, the service of process on additional 
defendants within the statutory period for com¬ 
mencing the action is sufficient, although the amend¬ 
ed complaint naming the additional defendants for 
the first tim^ is not filed until after the expiration 
of the statutory period;®^ and service of process, 
after expiration of the statutory period, on the trus¬ 
tee of a corporation in the process of reorganiza¬ 
tion relates back to original service on the corpora¬ 
tion within the statutory period.®® 

Additional defendant brought in by original de¬ 
fendant. Even though the statute of limitations 
bars a direct recovery by plaintiff from a person 
not originally made a defendant, the original de¬ 
fendant may bring in such person as an additional 


46. GaJl.— 4 l 0 KpaB JnxlB anoted In 
Ingram v. Department of Indus¬ 
trial Relations, Division of Indus¬ 
trial Accidents and Safety, 284 p. 
212, 217, 208 Cal 638—Jackson v. 
Lacy, 100 P.2d 818, 87 Oal.App.2d 
661. 

ICan.—Corpus Jnxls anoted la Chains 
V. Hartloff, 299 P. 686 , 688 , 183 
Kan. 221. 

Mich.—Corpus Xorls aaoted la Olotte 
V. Ullrich, 2616 N.W. 179, 180, 267 
Mich. 186. 

N.Y.—Boyd V. U. S. Mortgage & 
Trust Co., 79 N.B. 999, 187 N.T. 
262, 116 Am.S.R. 699. 

Va.—Corpus Juris died la Webh v. 
U. 49. Fidelity & Guaranty Co., 182 
S.K. 667, 659, 166 Va. 888 . 
Ameadueat Is aew suit as to added 
defeadaats 

U.S.—Schram v. Poole. C.O.A.Cal., 97 
F.2d 566. 

Ark.—^Burllngham v. Hutchins, 43 
S.W.2d 862, 184 Ark. 764. 

Hew defeadaat aot Jointly Interested 
with original defeadaat 

(1) The text rule applies where 
the' original defendant is not a joint 
contractor or otherwise united m 
interest with the added defendant — 
Svldersky v. Industrial Commission 
of Ohio, 183 N.F. 48 , 43 Ohio App. 
162. 

(2) Statutes declaring action com¬ 
menced as to defendant when proc¬ 
ess served qn codefendant who is 
Joint debtor or contractor see Infira 
^ 278. 

Bslstenoe or statement of cause of 
aotloa 

(1) When aa action Is commenced 


as to any defendant, there must be 
an existing cause of action against 
him and the right to a remedy on it. 
—Smith V. Hurd. 62 N.W. 922, 60 
Minn. 608, 86 Am.S.B. 661. 

( 2 ) Action will not be deemed 
commenced against party, as regards 
limitation, unless he was named as 
defendant at time service was had 
on codefendant, and petition on file 
stated, or attempted to state, case 
against him.—Challis v. Hartloff, 299 
P. 626, 183 Kan. 221. 

Hotloe 

It Would be a novel and unjust 
principle to make defendants re¬ 
sponsible for a proceeding of which 
they had no notice.—Miller v. Mc¬ 
Intyre, Ky., 6 Pet, U.S., 61, 8 LEd. 
320. 

47. Cal.—^Dougherty v. California 
Kebtleman Oil Royalties, 69 P.2d 
1616. 9 Cal 2d 58. 

Mo.—Corpus juris dted In. Matthews 
V. Karnes, 9 S.WM 628, 631, 820 
Mo. 962. 

87 C.J P 1067 note 77. 

48. Mo.—Corpus juris cited la 
Haney v. Thomson, 98 S.W.2d 639, 
641, 389 Mo. 605 

Tenn—^Mellon v. American Flour & 
Grain Co., 9 Tenn.App. 888 . 

Tex.—Clarke v. Gauntt, Civ.App., 149 
S W.2d 198, reversed on other 
grounds Clark v. Gauntt, 161 S.W. 
2d 270, 188 Tex. 558. 

37 O.J. p 1067 note 78. 

49. Mo.—Corpus JUxls quoted in 
Bhney v. Thomson, 98 S.W.2d 689, 
641, 642, 889 Mo. 606—Gresham v.j 
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, Talbott, 81 S.W.2d 766, 826 Mo 
517. 

87 C.J. p 1067 note 79. 

One corporatloa alter ego of another 
Where corporate defendant claim¬ 
ed that person causing damage by 
truck was employed by absent cor^ 
poratlon, and supreme court, on ap¬ 
peal, deoleured that corporate defend¬ 
ant was merely the alter ego of ab¬ 
sent corporation and affirmed Judg¬ 
ment against corporate defendant, 
and litigation was financed In part 
by absent corporation, tnal court's 
order adding name of absent corpo¬ 
ration as a defendant to judgment 
so affirmed, notwithstanding runmng 
of statute of limitations, was proper 
—Mlrablto V. Ban Francisco Dairy 
Co., 47 P.2d 680, 8 Cal.App 2d 64. 

50. Tenn—Slate v. Collier, 23 SW. 
2d 897, 160 Tenn. 403. 

51. La.—Winsor v. Taylor, 118 So. 
876, 167 La. 169. 

52; N.T.—Gray v. H H. Vought & 
Co., 214 N.T.S. 76*5, 216 App.Div 
230, dismissed 164 N.E 616, 243 
NT. 68'5—Crossman v. Consolidat¬ 
ed Edison Co of New York, 48 N 
T S 2d 701. 

53. Pa.—Marzenclak v. Delaware & 
Hudson Coal Co., Com.Fl, 83 Luz. 
Leg Reg. Ii83. 

54. Ill.—^Piper V. Epstein, 6*8 N.E 2d 
189, 826 HLApp. 400. 

55. n.S.—Broussazd v. Mlssoun 
Pac. R. Co., D.C.La., 47 F.Supp 
750. 
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defendant®® on an all^;ation of joint liability or 
liability over, and for the purpose of contribution 
or indemnity,|)tit not on an allegation or aver¬ 
ment that die new defendant is solely liable®® or 
if the effect of the joinder is to give plaintiff a 
right of action against the party joined.®® 

Effect oj to original defendants^ Bringing in 
new parties defendant by amendment does not ex¬ 
tend the running of the statute of limitations in fa¬ 
vor of the original defendants to the time of the 
amendment; as to them the commencement of the 
suit is the period at which the running of the stat¬ 
ute is arrested.®® However, where another person 
is brought in as defendant, and the action against 
the original defendant is abandoned by proceeding 
by amended petition against both defendants as 
partners, and also against the firm as an entity, and 


the action is barred by limitations as against the 
new defendant and the partnership, there can be 
no recovery against the original defendant.®^ 

§ 277. Substitution of Parties 

a. Plaintiffs 

b. “Defendants 

a. Plaintiffs 

For limitation purpose^ an amendment substituting 
plalntlfTs does or does not relate back to the commence¬ 
ment of the action accordingly as It does not or does 
change the cause of action. 

Where the substitution of plaintiffs by amend¬ 
ment does not in fact change the claim or cause of 
action, such amendment relates back to the com¬ 
mencement of the action and stops the running of 
the statute of limitations at that point.®® On the 


sa Pa.—Kines v. SolCer, Oom.Pl., 
92 Pittsb.L.e£r.J. 439 . 

Dlvex!ffeiLt authozlty 
In a case where a rule by de¬ 
fendant to bTing* in additional de¬ 
fendants was quashed because the 
statute of limitations had run be¬ 
fore the issuance of the rule, it was 
stated that an additional defendant 
could not be joined in any action 
where the original plamtlff could not 
recover against him because of the 
running of the statute of limitations. 
—Schroeder v. Scranton-Sprlng 
Brook Water Service Co., Pa.Com PI., 
45 Liack.Jur. 14. 

57. U.S.—Adam v. Vacquler, D C. 
Pa., 48 F.Supp. 276—^Metzger v. 
Breeze Corporations, D.C.N.J., 37 
F.Supp. 693. 

Pa.—^Battle v. Laurel Line Taxicab 
Co., 62 Pa.Dist. & Co. 534, 46 
Lack.Jur. 67—^Langrock v. Blsettl, 
SO Pa Dist. & Co. 71. 

XateziraptloiL of prescription 

( 1 ) Where seller of timber, sued 
by first purchaser for damages from 
removal of timber by second pur¬ 
chaser, cited In second purchaser in 
warranty to defend, such citation in 
warranty Interrupted prescription on 
cause of action of seller against sec¬ 
ond purchaser to recover amount of 
damages recovered against seller by 
first purchaser.—South Arkansas 
Lumber Co. v. Tremont Lumber Co, 
83 So. 378, 146 lA. 61—37 C.J. p 1081 
note 8 . 

( 2 ) Where automobile passenger. 
Injured in collision between auto¬ 
mobile and truck, brought action 
within one year ffom date of acci¬ 
dent against truck owner's Insurer 
which, more than one year from date 
of accident, converted Itself Into*a 
third party plajntifC and made the 
automobile driver *and his Insurer 
third party defendants, the Interrup¬ 


tion of prescription as to the truck 
owner's Insurer was an Interruption 
of prescription as to the automobile 
owner and his Insurer.—Gray v. 
Hartford Accident & Indemnity Co., 
D.C.La., 36 F.Supp. 780. 

58. U.S.—Lommer v. Scranton- 
Sprlng Brook Water Service Co., 
D.C.Pa.. 3 F.B.D. 27. 

Pa.—Lumen v. Paley, 20 A.2d 762, 
342 Pa. 317—Murray v. Pittsburgh 
Athletic Co., 188 A. 190, 324 Pa. 
486—^Bowers v. Gladstein, 178 A. 
44, 317 Pa. 620. 

59. Pa.—Langrock v. Blsettl, 60 Pa. 
Dist. & Co. 71. 

60. Tex.—Wamock v. Mills, Com. 
App., 291 S.W. 860. 

37 C J. p 1067 note 80. 

Cause of aotlon not changed 
In action on automobile theft pol¬ 
icy, amendment of petition by bring¬ 
ing In dealer and acceptance corpo¬ 
ration as additional parties defend¬ 
ant, and alleging that they had no 
interest In subject matter, did not 
set up new cause of action barred 
by limitations, but related back to 
commencement of action.—^McGinnis 
V. General Rcchange Ins. Corpora¬ 
tion, 46 P.2d 876, 142 Ban. 338 

61. Ohio.—^Ungerlelder v. Bwers, 
153 X.F. 191, 20 Ohio App. 79. 

68 . U.S.—Weldon v. U. S., C.C.A 
Mass., 65 F.2d 748—Coxpns Jtuds 
dted in People’s Bank of Sanford, 
N. C., V. Fidelity & Deposit Co. of 
Maryland, D.C.N.C., 4 F.Supp. 379, 
331, affirmed, C.CAl., Fidelity & 
Deposit Co. of Maryland v. Peo¬ 
ple's Bank, 72 F.2d 932, certiorari 
demed SB S.Ct. 348, 293 US. 627, 
79 L.Bd. 714. 

Cal—Alvez V. Toprahanian, 102 P 
2 d 566, 39 Cal.App. 2 d 126. 

Ga—Citizens & Southern Nat. Bank 
V. Mlzc. 192 S.H. 527, 66 GaApp 
327. 


• Mo—^Pyle V. University City, App., 
279 S.W. 217. 

Ohio.—^Douglas v. Daniels Bros. Coal 
Co., 22 N.F.2d 195, 136 Ohio St. 
641, 128 A.L.R. 761. 

S.C.—^Robmson v. Watson, 18 SE. 2 d 
215, 198 S.a 396. 

Va.—Dillow V. Stafford, 26 SB26 
330, 181 Ta. 483. 

37 C.J. p 1067 note 81. 

Amendmeait relates back on substL 
tntlon of 

(1) Assignor for assignee.—^Plaine 
V. Samdperll, 172 A. 330, 64 B.I. 214. 

(2) Bankruptcy trustee for bank¬ 
rupt—Hoffman V. U. S., D.C.N.Y., 
32 F.Supp 989. 

(3) Beneficiaries for trustee in ac¬ 
tion brought in their behalf.—Ameri¬ 
can Nat. Bank of Bmd v. Crews, 126 
P.2d 733, 191 OkL 58. 

(4) Insured for insured’s agent—• 
Atlas Assur. Co. of London v. Fair* 
child, 43 P.2d 482, 171 OkL 609. 

(5) Legal guardian for guardian 
ad litem.—^Montgomery Ward & Co. 

V. Callahan, ac.A.Han., 127 F.2d 32. 

( 6 ) Partners for manager of i>art- 
nership business.—Crisp r. Nunn, 47 
P.2d 139, 173 Okl. 203. 

(7) Real party in interest where 
pleading discloses that action was 
in fact being prosecuted In his in¬ 
terest—Webster v. Joplin Water 
Works Co., 177 S.W.2d 447, 352 Mo. 
827. 

C 8 ) Real plaintiff for nominal or 
use plaintiff—Camden Fire Ins. 
Ass'n V. Eckel, Tez.ComA.pp., 14 S. 

W. 2d 1020—Medford v. Red River 
County, Tez.CivApp., 84 S.W.2d 345. 

(9) Receivers for bank.—Steingut 
V. Guaranty Trust Co. of N. D.C. 
N.Y., 58 F.Supp. 623. 

(10) Ward for guardian In suit for 
benefit of ward.—^Poe v. Fetzer, 168 
S.W.2d 600, 179 Tenn. 687. 
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other hand, the statute of limitations does not cease 
to run, as against a substituted plaintiff, prior to 
the amendment making the substitution, where the 
amendment introduces a different cause of action,®3 
or the original plaintiff had no cause of action,®^ 
or the original complaint did not state any cause of 
action,®® or the original plaintiff was nonexistent®® 
or incapable of bringing suit.®^ In applying the 
foregoing rules to the parties and statutes involved 


in particular actions for wrongful death, it has 
been held in some cases that the substitution of a 
party plaintiff in such an action relates back, for 
limitation purposes, to the commencement of the 
action,®® and in other cases that it does not relate 
back.®® The effect, for limitation purposes, of an 
amendment correcting a misnomer of plaintiff or 
changing the capacity in which he sues is discussed 
supra § 275. 


(11) Workman's compensation in¬ 
surer in personal Injury action 
brought by employee against negli¬ 
gent third person.—Wilton v. Ra¬ 
dish. 47 N.T.S2d 824. 267 APP Dlv. 
970. 

Substituthijr party haylngr legal 
right to sne instead of one improp¬ 
erly named as plaintiff is In no sense 
the commencing of a new suit, but 
as far as defendant is concerned the 
suit will be regarded as commenced 
at the time of the original issuing 
and service of the summons.—Cor-< 
pns Juris auotad. tax Narragansett 
Milling Oo. V. Salisbury. 166 A. 602. 
504. HI. 296--37 CJ. p 1067 note 
81 [b] (2). 

Appointment of next Mend 

Where action was commenced by 
infant, next friend was appointed 
during trial, plaintiff came of age 
before entry of Judgment, and judg¬ 
ment was entered for plaintiff as 
adult, judgment was valid, as 
against contention that appointment 
of next friend was to substitute new 
party and to begin new action which 
was barred by statute of limitations. 
—Brie R. Oo. v. Frltsoh. C.CA.N.J,. 
72 F.2d 766. certiorari denied 65 S.Ct. 
218. 203 U.«. 620. 79 L.E3d. 708—Brie 
R. Co. V. Landau, CCA.N.J., 72 F. 
2d 766, certiorari denied 66 S.Ot. 218. 
293 U.S. 620. 79 L.Ed. 70i8. 

Striking out name of attorney in 
fact 

In assumpsit brought in name of 
attorney In fact for named princi¬ 
pal. caption and statement of claim 
could be amended by striking out 
name of attorney in fact and leaving 
principal as plaintiff, as against con¬ 
tention that amendment was im¬ 
proper because substituting new 
plaintiff after limitations period had 
run. since inclusion of name of at¬ 
torney in fact was mere surplusage 
end no new plaintiff was in reality 
substituted.—^Appleton A Cox, Inc.. 
V. Pittsburgh Refrigeration Corpora¬ 
tion. 179 A. 88'6. 118 Pa Super. 462. 

Froseoutlon of ootloB. 

Transferee of corporation's cause 
of action after oorporation’s disso¬ 
lution was not barred by limitations 
from prosecuting action. even 
though transferee failed to bring a 


separate suit within two years after 
cause of action was assigned to him 
or to make himself a party to the 
suit, since corporation could have 
proceeded for at least three years 
after dissolution and corporation 
was merely nommaJ plaintiff, and 
transferee was the real party in in¬ 
terest.—^Hunter v. B H. Porter, Inc., 
Tex.CivApp., 81 SW.2d 774. 
Revival of action. 

(1) Where note sued on was sold 
pending action resulting In abate¬ 
ment of action as to original plain¬ 
tiff. on revival of action in name of 
purchaser further prosecution of the 
action would not be barred by the 
statute of limitations as being a new 
action—Odland v. Hamrick. 32 S.B. 
2d 628. 127 W.Va. 206. 

(2) When plaintiff dies and the 
action Is revived in the name of a 
successor, the mere order of revivor 
Is sufficient to prevent the running 
of the statute of limitations.—^Mc¬ 
Lain V. Parker. 129 P. 1140, 88 Kan. 
717, 873, error dismissed 35 S.Ct. 
632, 237 U.S. 4G9. 69 Ii.Ed. 1051. 

63. Mo,—^Meservey v. Pratt-Thomp- 
son Const. Co, App., 291 S.W. 174 

N.T.—Scutella* V. County Fire Ins. 
Co. of Philadelphia, 247 NTS. 689, 
281 AppDiv 343, followed In Rig^ 
by V. Allegany County Farmers' 
Co-op. Fire Ins. Co. of Belmont, 
N. T.. 276 N.T.S. 211, 242 App.Div. 
809. 

Or—Fox V, tJngar. 98 P.2d 717, 164 
Or. 226. 

Pa.—^Felmeden v. Moran Transp 
Lines, Com PI, 19 Brie Co. 616. 

37 C.J. p 1067 note 86. 

Amendment changing maosure and 
ohaxaotev of proof required to es¬ 
tablish an alleged tort Is within the 
rule.—^Alessandrelli v. Arbogast, D. 
C.Pa., 209 F. 126—87 C.X P 1068 note 
86 . 

64. Ark.—Floyd Plant Food Co v 
Moore, 122 S.W 2d 463, 197 Ark. 
259. 

Wls.—Schilling V. Chicago, KT. S. A 
M. R. Co.. 18 N.W.2d 694, 246 
Wis. 178. 

Stranger not proseontlng action for 
real party in interest 
Real party m interest may not be 
substituted as plaintiff to avoid Um- 
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itations where pleading shows that 
original plaintiff was a stranger to 
the cause and fails to show> that 
action was being prosecuted in in¬ 
terest of real party in interest.— 
Webster v. Joplin Water Works 
Co., 177 SW.2d 447, 352 Mo. 327. 

65. Ill.—Friend v. Alton R. Co., 289 
Ill App. 366. 

66. Ark—^Floyd Plant Food Co. v 
Moore. 122 S.W.2d 463, 197 Ark 
259. 

Alleged trustee, no trustee bavins 
been appointed 

Ark—^American Ry Express Co. v 
Reeves. 292 S.W. 109. 178 Ark. 273 
Administrator apXK>inted in wrong 
county 

Where suit was brought by an 
administrator appointed In the 
wrong county by a clerk of court 
without Jurisdiction to make the 
appointment, the trial court erred la 
allowing the administrator to be 
admitted as a party under his sub¬ 
sequent appointment In the propei 
county after the time for commenc¬ 
ing the aotion had expired—^Reyn¬ 
olds V. Lloyd Cotton Mills, 99 QJE, 
240, 177 N.O. 412. 6 A.L.R. 264. 

67. Oa.—^Beaty v. Atlanta A W. P. 
B. Co.. 28 S.B. 3.3, 100 Ga. 123. 

68. U.S,—Jacobs V. Pennsylvania R 
Co. D.C.Del.. 31 F Supp. 695. 

Ill—^Bremer v Chicago A B. I. B7- 
Co, 247 IlLApp 406. 

Mo.—^Pyle V. University City, App., 
279 eW. 217. 

N,H.—Ghllain v. Couture, 146 A. 395, 
84 HH 48, 65 A.L.R 663 
HJ.—Martin v, Lehigh Valley R 
Co.. 176 A. 666, 114 N.J.Law 243. 

69. Ill.—amend v. Alton R. Co, 283 
Ill App. 366. 

Mo.—^MeservCy v. Pratt-Thompson 
Const Co, App., 291 SW. 174. 

N.T.—'Sapone v. New York Cent A 
H. R. R. Co, 225 NY.S. 211, 130 
Misc. 755. 

Or.—^Fox V. Ungar. 98 P.2d 717, 164 
Or. 226. 

Pa.—^Felmeden v. Moran Transp 
Lines. Com.Pl., 19 Brie Co. 616. 
Wfs.—Schilling V. Chicago. N. S. A 
M. R. Co., 13 N.W.2d 694. 245 Wla 
173. 

37 CLJ. p 1037 note 85 [a] (2), (I). 
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b. Defendants 

An amendment substituting a new defendant Is re¬ 
garded, for limitation purposes, as the commencement 
of a new action except where, according to some au¬ 
thorities, the cause of action is not changed. 

For limitation purposes, an amendment substitut¬ 
ing a new defendant is regarded as the commence¬ 
ment of a new action or proceeding against such 
defendant, and does not relate back to the com¬ 
mencement of the original action,^® where a new 
cause of action is set up by the amendment,^! or 
the original defendant was dead or otherwise non¬ 
existent at the time of the attempted commence¬ 
ment of the action and therefore no action was 
commenced against anyone prior to the amend- 
ment,72 or the suit has abated as to the original 


sole defendant,or the case is one of a mistake 
as to the identity, rather than a misnomer, of the 
person liable.74 According to a number of au¬ 
thorities, however, where the substitution of par¬ 
ties defendant by amendment does not change the 
cause of action, the statute of limitations stops run¬ 
ning as to the substituted defendant at the com¬ 
mencement of the action.76 

Where a corporation, knowing itself to be the 
wrongdoer which plaintiff intended to sue, answers 
ostensibly for a corporation mistakenly sued, the 
statute of limitations will cease to run from the time 
the real defendant appears and answers in the name 
of the nominal defendant^® The effect, for limita¬ 
tion purposes, of an amendment correcting the name 


TO. tJ.S.—Third Nat. Bank & Trust 
Co. of Springfield. Mass., v White, 
DC Mass., 58 F.2d 411—Sanders v. 
Metzger, D.C.Pa.. 66 F.Supp. 262. 
Ill—^Haram v. Kranz, 71 N.K2d 804, 
330 IlLApp. 620—^Fitzpatrick v. 
Wabash Ry. Co, 16 NE2d 764, 296 
Ill App. 531, affirmed Fitzpatrick t. 
Pitcairn, 20 N.B.2d 280, 371 ni. 
203. 

N.C.—Jones v. Vanstory, IS7 SB 
867, 200 N.C. 582. 

Ohio.—^Beach v Union Gas & Electric 
Co., 199 N.B. 181, 130 Ohio St. 280. 
Pa.—^Thompson v. Peck, 181 A. 597, 
320 Pa. 27—^Hayes v. Philadelphia 
& West Chester Traction Co, Com. 
PI., 28 Del.Co. 558. 

Tex.—West v. Johnson, Civ.App., 129 
S.W.2d 811, error refused—^Brown 
V. McMillan Material Co., Civ.App., 
108 SW.2d 914, error refused. 

Opposite mla as xendeilBg statute 
aueratozy 

The statute of limitations would 
be rendered nugatory by permitting 
plaintiff to sue a named defendant 
and insist on such defendant's lia¬ 
bility until the statute of limitations 
has run, and then bring in an entire¬ 
ly new defendant by substituting 
such new defendant's name in lieu 
of that of the former defendant.— 
Grewenig v. American Baking Co., Id 
N.B.2d 183, 293 I11.APP. *604. 

Mew proceeding was oonmienoed by 
substitution of 

(1) Director general of railroads 
for predecessor or railroad company. 
U.S.—^Mellon v. Arkansas (Land & 
Lumber Co.. Ark., 48 S.Ct. 150, 275 
U.S. 460, 72 L.Bd. 372—Mellon v. 
Weiss, Mass., 46 S.Ct. 378, 27b U.S. 
565, 70 L.Bd. 786. 

Cal.—^Valley Lumber Co. v. Davis, 
282 P. 512, 102 CaLApp. 126—Nato- 
11 V. Davis, 242 P. 895, 75 Cal.App. 
309. 

Kan.—JiUkens v. Payne. 285 P. 841, 
118 Kan d47. 

Minn.—Johnson v. Davis, 207 N.W. 
28, 166 Minn. 126. 


I N.C.—Stricklm v Davis, 144 SB 698, 
196 N.a 161. 

S.C.—Moss V. Davis, 137 S.B. 442, 139 
S.C. 101. 

Contra Hines v. Chaddick, Tex.Civ. 
AlPp., 63 S.W2d 263, error dis¬ 
missed—^Kilgore V. Hines, Tex.Civ. 
App., 265 S.W. 744. 

(2> One collector of internal reve¬ 
nue for another collector.—^Phcenlx 
State Bank & Trust Co. v. Bitgood, 
D.C.Conn., 28 F.Supp. 899—^Toledo 
Railways & Light Co. v. McMaken, 
DCOhio, 17 F.Supp. 388. 

(3) United States for collector of 
internal revenue—Royal Worcester 
Corset Co. v. White, D.UMass, 40 F. 
Supp. 267—^Phcemx State Bank & 
Trust Co. V. Bitgood, supra. 

(4) Ward for guardian, where 
ward was not previously served with 
process.—Laute v. Gearhart, 165 A. 
115, 11 N.J.M1SC. 117, affirmed 170 A. 
646, 112 N.J.Law 882. 

71. U.S.—Sanders v. Metzger, D.C. 

Pa., 66 F.Supp. 262. 

N.C.—Cozpns Juzis guoted in Lee v. 
Hoff, 19 S.B2d 858, 860, 221 N.a 
233. 

'87 C.J. p 1068 note 88. 

78. Mass—Chandler v. Dunlop, 89 
N.B.2d 969, 311 Mass. 1. 

N J.—Coventry v. Barrington, 187 A. 
348, 117 N.J.Law, 217. 

73. Md.—^Alexander v. Rose, 30 A.2d 
785, 181 Md. 447. 

74, IlL—Fitzpatrick v. Pitcairn, 20 
N.B.2d 280, 371 HL 208—Schaffner 
V. B. & W. Auto Sales Co, 53 N.B 
2d 818, 321 IlLApp 632—Goff v 
Will County Nat. Bldg. Corpora¬ 
tion, 35 N.B.2d 718, 811 HLApp 
207. 

Tex.—West v. Johnson, Civ.App., 129 
S.W.2d 811, error refused 
Absence of estoppel 
Where statute providing manner 
for dissolution of corporation was 
strictly complied with busmess was 
continued under same name by part¬ 
nership formed by stockholders, and 
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employee who had no actual notice 
of dissolution of corporation sus¬ 
tained injuries after dissolution of 
corporation, assertion of cause of ac¬ 
tion against the nonexistent corpora¬ 
tion within a year after accrual 
thereof did not, in absence of estop¬ 
pel, prevent the partnership, when 
made defendant after the year 
expired, from pleading the one-year 
statute of limitations.—^Lingar v. 
Harlan Fuel CJo.. 182 S.W.2d 657, 298 
Ky. 216. 

7fi. MASS.—^Peterson v. Cadogan, 46 
N.B.2d 517, 813 Mass. 133—Chand¬ 
ler V. Dunlop, 39 N.B.2d 969, 311 
Mass. 1—Shapiro v. McCarthy, 181 
N.B 842, 279 Mass. 425-^ohnson 
V. Carroll, 172 NE. 85, 69 A.L.R. 
1244, 272 Mass. 134. 

N.C. —Corpus Jtuis quoted In Lee v. 
Hoff. 19 S.B.2d 8'58, 8'60, 221 N.a 
238. 

Ohio.—^Moherman v. Nickels, 45 N.Bw 
2d 405, 140 Ohio St 450. 

87 C J. p 1068 note 87. 

Mew suit is not oonmenced by sub. 
stitutiogL of 

(1) Purchaser of railroad for re¬ 
ceiver of railroad.—^Bremer v. Chica¬ 
go & B. L Ry. Co., 247 IlLApp. 406. 

(2) Real name of 'engineer for 
John Doe, engineer.—^Maddux v. 
Gardner, Mo.App., 192 S.W.2d 14. 

AUowanoe of amendment is condu. 
sive evidence of identity of causes of 
action where a statute so provides.— 
Shapiro v. McCarthy, 181 N.E. 842, 
279 Mass. 425. 

Where plalntUTs cause of aotlon 
did not abate by death of defendant, 
and It IS not barr e d by the statute of 
limitations, the court should not, aft¬ 
er substitution of the executor as 
defendant, defeat the cause of action 
by a ruling in a matter of procedure. 
—In re Arnold's Will, 1 N.T.S 2d 88, 
165 Misc. 455. 

78. Ohio.—^Boehmke v. Northern 

Ohio Tract. Co„ 102 NM 700, 88 
Ohio St 156. 
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or capacity in whidi defendant is sued is discussed 
supra § 275. 

§ 278. Effect as to Persons Not Made Parties 
a. Plaintiffs 
!>. Defendants 

s. Plaintiffs 

In the absence of a statute to the contrary, the gen¬ 
eral rule Is that the commencement of an action by one 
person will not Interrupt the running of the statute of 
limitations as against others except in the case of rep¬ 
resentative or class suits. 

In the absence of a statute to the contrary,^^ the 
general rule is that the commencement of an action 
by one person will not interrupt the running of the 
statute as against one who was neither a party nor 
privy.'^® 

Representative or class suits. Although there is 
authority to the contrary,it is generally consid¬ 
ered that a representative suit, or an action brought 
by one creditor in behalf of himself and other credi¬ 
tors, stops the running of the statute of limitations 
from the time of the beginning of the action, as 
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against any creditor or member of the class who 
comes in and proves his claim under the decree.^^ 
This rule, however, has no application to a creditor 
who was not a party to the suit and did not come 
in under the decree,-81 and under a state bulk sales 
law limiting the time in which proceedings may be 
commenced by creditors of the seller the fact that 
one creditor has begun suit in due time has been 
held not to permit other creditors to intervene aft¬ 
er expiration of the statutory period.82 

b. Defendants 

Commencement of an action generally does not In¬ 
terrupt the running of the statute of limitations as to 
persons who are neither parties nor privies; but under 
some statutes service on one of several Joint debtors or 
persons otherwise united In Interest stops the running 
of the statute as to all. 

As a general rule the commencement of an ac- 
tion^S or the rendition of a judgment or decree 
therein^^ does not suspend the running of the stat¬ 
ute as to persons who were not named as parties to 
the action, or, if named, were not served with proc¬ 
ess, and who were not privies of parties; but com¬ 
mencement of an action ordinarily does suspend the 


77- La.—^Blower v. O’Oonnor, 17 (La. 
218. 

37 0.x p 1080 note 90. 

78. Tex.—^Morin y. Houston Press 
Co„ qiv.App., 108 SW2d 10’87. 

37 0.x p 1080 note 89. 
suit (by Joint owner as trustee 
Where a petition was filed In the 
name of only ono of the Joint owners 
of a note as plaintiff, hut a reply filed 
after the limitation period disolosed 
that plaintiff was suing for himself 
and as trustee for the other Joint 
owner, the claim of the latter was 
held not barred.—Johnson v. Murray, 
MO.APP , 289 S W. 977. 

Bnshand and wife 

Pa—^DeSimone v. Cohen, Com PI., '86 
Plttsb.Leg.J. 375. 

79. Md.—Welch v. Stewart, 2 Bland 
37 

87 C.J. p 1080 note 92. 

80. N.7—Sutton Carpet Cleaners v. 
iFlremen’s Ins. Co. of Newark, N. 
X, 68 N.T.S.2d 218. 

Utah.—Nunnelly v. First Federal 
Building St Loan Ass'n of Ogdon, 
16>4 P.2d 620, 107 Ut^ 847, rehear¬ 
ing denied 159 P.2d^ 141, 107 Utah 
279. 

87 C.X p 1080 note 91. 

Sn^penslon limited to paxtlonlav snlt 
It has been asserted that the sus¬ 
pension exists only as to that partic¬ 
ular suit, not as to the cause of ac¬ 
tion involved therein, and that it is 
doubtful whether the creditors’ suit 
would prevent reliance on the statute 
of limitations where a claim Is 


sought to be enforced In any proceed¬ 
ing other than the creditors* suit.— 
Gunnell v. Dixon, 43 S.E 340, 101 
Va. 174—87 C.J. p 1080 note 98. 
Tenants in. common. 

A suit by one tenant In common 
for the paxiition of land and to re¬ 
move cloud from title will arrest 
the running of the statute of limita¬ 
tions as to all the tenants in com¬ 
mon.—^Iberg V. Webb, 9'6 Ill. 4r6— 
87 C.X p 1081 note 8. 

81, Va.—Callaway v. Saunders, 88 
S F 1.82, 99 Va 350. 

37 C.X p 1081 note 94. 

88. Ohio.—^U. S. Promotion Co. v 
Anderson, 125 N.F. 106, 100 Ohio 
St. 58. 

83, Miss.—^Dunn Const. Oo. v. 

Bourne, 1’59 So. 841, 172 Miss. 620 
N.T.—^Lapson v. '805 Avenue C Cor¬ 
poration, 47 N.T.S 2d 189, 267 App 
Dlv. 919—^Home v. Loughman, 84 
N.TS.2d 684, 264 App Dlv. 124— 
Sloman v. Bennet 948 N.T S. '609, 
139 Misc. 608, affirmed 254 NTS. 
>923, 284 AppDiv. 846. 

Tex—City of Gainesville v. Harder, 
Civ App., 147 S.W2d 959, affirmed 
162 S.W.2d 93, 139 Tex. 155, error 
granted—Cavers v Sioux Oil & Re¬ 
fining Co., Civ.App, 23 S.W.2d 421, 
reversed on other grounds, Com. 
App, 39 SW2d 862, reheanng de¬ 
nied 43 lS.W.2d 578. 

87 C.X p 1059 note 98, p 1081 notes 
97, 99. 

Joint tort-feasors 

Filing of cm action against, and 
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service of process on, one of two or 
more joint tort-feasors has been held 
not to toll the running of the statute 
of limitations as to the others. 

U. S.—Lommer v. Scranton-Spnng 
Brook Water Service Co., DO Pa, 
8 FRD 27. 

Ohio—Knight v Sohlachter, 162 N.B 
4156, 28 Ohio App. 70. 
asiiLOr and parent 

Suit against minor will not inter¬ 
rupt prescription of action against 
his father, although father has per¬ 
sonal knowledge of suit.—^Broussard 

V. Rossenblum, >5 La App. 24'5. 

Purchaser of assessed property 

Commencement of a suit to enforce 
collection of a street Improvement 
assessment within the statutory pe¬ 
riod will not be eHective as against a 
purchaser of the property who is not 
made a party to the suit—^Page v. 

W. W. Chase Co., 79 P. 278. 146 Oal. 
578—44 CX p 8139 note 12. 

Cxoss claim for mechanic’s lien. 

Mechanic’s lien was barred where 
cross claim filed within statutory pe¬ 
riod to enforce such lien in mortgage 
foreclosure suit did not make owner 
a party until after limitation period 
expired.—W eaver-Loughnd ge Lum¬ 
ber Co V. Hobson, 128 So 642, 99 
Fla. 1183. 

84. Tex.—^Anderson v. Ward, Com. 
App , 4 S W 2d 82—^Broussard v. 
Uvalde Rock Asphalt Co., Civ App., 
149 SW2d 972, error dismissed. 
Judgment correct. 

37 C.X p 1081 notes 98. 99. 
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running of the statute in favor of persons claiming 
under parties to the action,*® 

Under some statutes service of process on one of 
two or more joint debtors, joint contractors, or 
persons otherwise united in interest stops the run¬ 
ning of the statute of limitations as to all;®* and 
under the statutes of one state service of process 
against one of several obligors in solido interrupts 
the running of the statute of limitations as to all the 
obligors®^ and their heirs,®® In order to be united 
in interest it is not necessary to be joint contractors 
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or to have a joint interest;®* if the interest of the 
parties in the subject matter is such that they stand 
or fall together and that judgment against one will 
similarly affect the other they arc united in inter¬ 
est.*® 

Husband and wife. It has been held that a suit 
against a husband alone will, under a statute giving 
him the management of the wife’s separate prop¬ 
erty, be sufficient to stop the running of the statute 
in the wife’s favor.*i Under some statutes a suit 
brought against the husband on notes due by the 


85. N.C. —Massachusetts Bonding & 
Insurance Co. v. Knox. 18 S.B.2d 
436. 220 N.C, 725, 138 A.L..R, 1488. 

^PoredoBure of deed of trust 
A suit for debt and foreclosure of 
a deed of trust lien a^rainst the noiah- 
ers of a note effectively stays the 
statute of limitations as against any 
person claiming an Interest in the 
property under the makers of the 
note, which accrued subsequent to 
execution of deed of trust, where no 
question of Innocent purchaser or 
Innocent lienholder is involved.— 
Adams V. Bdmonds. Tex.Clv.App.. 
159 S.W.2d 197, error refused. 

Sa Ohio.—Crandall v. Irwin, 40 N.11. 
2d 933, 139 Ohio St. 468, 189 Ali.R. 
900. 

Okl.—Kerns v. Benshaw. 20 P.2d 177, 
162 Okl. 272. 

37 C.J. p 1058 note 95. 

XTeoeasity of intent to servo party 
It has been held that the statute is 
interrupted, as to a person not 
served, only when he was made a 
party with the intention of serving 
him.—^Demple v. Hofman, 67 P. 234, 
9 Kan.App. 881. 

Poortles to promissory notes 

(1) Accommodation maker or sure¬ 
ty on note is joint contractor within 
rule set forth in text.—^E^ms v. 
Benshaw, 20 P.2d 177, 162 Okl. 272. 

(2) The maker of a note and an in¬ 
dorser thereof have been held not 
jointly liable or otherwise united in 
interest so as to cause service on one 
to interrupt the statute of limita¬ 
tions as against the other.—Home v. 
Loughman. 34 N.7.S.2d 634, 264 App. 
Dlv. 124—Patchogue Citizens Bank & 
Trust Co. V. Wilson, 230 N.T.S. 763, 
245 APP.D1V. 76d. 

<3) The maker of a note secured 
by a mortgage and subsequent pur¬ 
chaser of the mortgaged premises, 
who has assumed and agreed to pay 
the debt, axe not joint contractors or 
otherwise united in interest so that 
service on one of them will consti¬ 
tute the commencement of the action 
as to the other.—^Morrissey v. Hurst, 
229 P. 481, 107 Okl. 1 
(4) Where suit was brought on 


note executed by president of associ¬ 
ation and process was duly served on 
president as representative of the 
class, statute of limitations was 
tolled as to right of action against 
all members.—^Baxnes v. Port, 181 S 
W.2d 881, 181 Tenn. 622. 

87. TJ.S.—Gray v. Hartford Accident 
& Indemnity Co. B.C.Lia.. *36 F. 
Supp. 780. 

La—American Heating & Plumbing 
Co. V. West Hnd Country Club, 131 
So. 466, 171 (La. 4*82—-Fifth District 
Finance Co. v. Harvey, App. 189 
So. 622—Adams v. Citizens' Bank, 
136 So. 107, 17 LaALpp. 422—Kern 
V. Knight, 127 (So. 138, 13 La.App 
194—Zeller v. Louisiana Cypress 
' Lumber Co., 121 So. 670, 9 LaApp. 
b09. 

37 C.J. p 1069 note 97. 

XBsuxer and insured 

(1) Suit against insured who car¬ 
ried automobile liability policy inter¬ 
rupted prescription with regard to 
insurer.—Sewell v. Newton, La.App., 
162 So. 889. 

(2) Employee’s suit against 
ployer interrupted prescription as to 
suit against compensation insurer 
where employer and insurer were 
debtors in solido for compensation 
awarded.—Bernard v. ^tna Ins. Co., 
La.App. 150 So. 805. 

lessor sad lessee 

In action for injuries from fkll on 
leased premises, timely service on 
lessor was held to interrupt running 
of prescription against lessee since 
there was perfect solidarity of obli¬ 
gation between defendants.—Grigsby 
V. Morgan & Lindsey, La.APPi 148 
So. 506. 

Duration of interruption of statute 

(1) A vicarious interruption of 
prescription as to one solidary ob¬ 
ligor by a citation against another 
continues only as long as the suit 
against the other remains pending 
and at the termination of such suit 
the interruption also terminates and 
a new prescriptive period may begin 
to run.—Fifth District Finance Co. v. 
Harvey. La.App, 189 So. 622. 

(2) Where holder of note sued 
, maker and Indorsers as solidary ob¬ 
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ligors but served citation only on one 
indorser, such citation, and not the 
filing of suit interrupted prescrip¬ 
tion as to all ,the obligors until the 
suit against the cited indorser was 
terminated by default judgment, and 
on accrual of new prescription period 
thereafter suit against maker was 
barred.—^Fifth District Finance Oo. 
V. Harvey, supra. 

8& La.—American Heating A 
Plumbing Co. v. West End Coun¬ 
try Club, 181 So 466, 171 La. 482. 

89. N.Y.—Prudential Ins Co. ol 
America v. Stone, 200 N.E. 679, 270 
N.T. 154. 

90. N.T,—Prudential Ins. Co. ol 
America v. Stone, supra—Stevens 
V. Toung, 67 N.T.S.2d 141, affirmed 
69 N.TS.2d 686, 272 App.Dlv. 784. 

Beaeflolaxy and Insured 

In insurer’s action to cancel or re¬ 
scind life insurance policy for fiaud 
or misrepresentations, beneficiary 
and Insured are united in interest, 
and service on one will toll statute 
of limitations as to both.—Prudential 
Ins. Co. of America v. Stone, 200 NEL 
679, 270 N.T. 154—Metropolitan Life 
Ins. Co. V. Di Novi, 247 N.T.S. 678, 
139 Mlsc. 1. 

Conneetiiig carzlers 
(Liability of connecting earners in 
interstate commerce is not joint, 
each being liable solely for its own 
negligence, notwithstanding remedy 
IS provided against initial carrier, 
and such earners axe not united in 
interest.—Germini v. Southern Pac. 
Co., 204 N.T.S. 603, 209 App.Div. 442. 
DefenfiaaLtB in foreclosure 
Where judgment in mortgage fore¬ 
closure action against defendant who 
was timely served would affect his 
interest in property but would not 
affect the Interest of codefendant 
who was not served until after stat¬ 
ute of limitations had expired, de¬ 
fendants were not united in interest. 
—^Stevens v. Toung. 67 NTS 2d 141, 
affirmed 69 N.T.S.2d 636. 272 App Div. 
784. 

91. Tex.—-Allen v. Bead, 17 S.W. 
115, 66 Tex. 18—^Burleson v. Bur¬ 
leson, 28 Tex. 888. 
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commimity interrupts the statute of limitations as to 
the heirs of the deceased wife.^^ 

§ 279. Amendment as to Pleadings 

a. In general 

b. InsufiSciency of original pleading 

c. What constitutes new cause of action 

d. Qaims arising out of same transaction 

or occurrence 

e. Federal Employers' Liability and 

Safety Apphance Acts 

a. In Oeneral 

In a proper case an amendment of a complaint may 
relate back to the commencement of the action, as far 
as concerns the tolling of the statute of limitations; 
and usually, although not always, the determination of 
whether an amendment will thus relate back depends 
on whether It Introduces a new cause of action. 

The amendment of a complaint does not neces¬ 
sarily amount to the commencement of a new action 
with respect to the running of the statute of limita¬ 
tions,®® and a proper amendment will toll the stat¬ 
ute of limitations from the date the suit was insti¬ 


tuted.®^ While the right to amend a pleading, and 
statutes providing therefor, do not permit a court, 
under color of ordering an amendment, to abrogate 
the statute of limitations,®® nevertheless much lati¬ 
tude of amendment is properly allowed to save a 
cause, if possible, from the bar of limitations,®® es¬ 
pecially where there is reasonable ground for hold¬ 
ing the amendment to be only an amplification and 
exp^sion of the cause of action ;®7 and the fact 
that an amendment would protect a party from the 
operation of the statute of limitations, instead of be¬ 
ing a reason against allowing the amendment, rath¬ 
er favors it.®® Clearly an amended petition which 
sufficiently states a cause of action, and which is 
filed before the expiration of the period of limita¬ 
tions, stops the running of the statute.®® 

Where the complaint is amended, the question 
whether the statute of limitations continues to run 
up to the time of the amendment, or whether it was 
interrupted by the commencement of the action, de¬ 
pends as a general rule on whether a new cause of 
action is introduced.^ The issue of a new cause of 
action, however, is not always determinative,® par- 


92. La.—^Regan’s •Succession, 12 La. 
Ann 116. 

sai Ind.—^Hogle v. Reliance Mfg. 
Co., 48 ]Sr.B!.2d 76, 113 IndApp 488, 
rehearing denied 48 N.l].2d 999, 11*3 
lnd.App. 488—^MacBeth v. Benning- 
hoff, 31 N.E].2d 666, 108 Ind.App. 
652. 

Xn. UUnois 

Matters set up In an amended 
statement of a claim filed In an ac¬ 
tion in the municipal court are sub¬ 
ject to the bar of limitations, since 
the effect of the filing of such a 
statement is to supersede previously 
filed statements.—Geiger v. Barrel!, 
IS-S Ill-App. 1617. 

94. Tex.—-West v. Johnson, Civ. 
App., 129 S.W.2d 811, error refused. 

95. U.S.—Corpus Juris guoted lu 
Pennsylvania R. Co v. Charles B. 
Gibson. Inc., B.CS.C., 28 F.Supp. 
857, 860. 

ArJz.—^Daniel v. City of Tucson, 79 
P2d 616, '52 Arlz. 142, 117 A.L.R. 
1211 . 

S G.—Corpus Jliris guoted lu Coral 
Gables V. Palmetto Brick Co., 191 
S.B. 387, 341. 183 S.O. 478. 

87 C.J. p 1074 note 28. 

96ta U.S.—Ollnchfleld R. Co. v. Dunm 
C.C.ATenn., 40 F.2d 586, 74 A.L. 
R. 1276, certiorari denied 61 SCt. 
84, 282 U.S. '860, 76 L.Bd 761. 

97. U.S,—Cllnchfleld R. Co. v. Dunn, 
supra. 

Perfecting or amplifying original 
pleading see Infra 5 280 b 

9a Fla,—BJllis V. New Port Richey 
Country Club. 166 So. 730, 116 Fla 
480 . 


Mass.—^Tracey v. Boston & N. St. Ry. 
Co., 90 N.B. 416, 204 Mass. 18— 
'Sanger v. Newton, 134 Mass 808. 
Nev.—Tucker v. Virginia City, 4 
Nev. 20. 

N.T—Rowell ▼. Moeller, 36 N.Y.S. 
223, *91 Hun 421—^Biting v. Dayton, 
22 N.Y.S 154, *67 Hun 4216—Bigh- 
mie V Taylor, 39 Hun 366, afilrmed 
13 N.B. 981, 1015 NY. 680-^oblas 
V. Harland, 1 Wend. 9i3. 

Wis.—Schieffelin v. Whipple, 10 Wis. 
81. 

99. Colo. — Schildt V. Topliss, '66 P. 

2d 1328, 98 Colo. 464 
Tex.—Gardner v. Independent Oil Co., 
C1V.APP, 67 SW.2d 428. 

Good faith; tuteut to prosecute 
Amended petition interrupts run¬ 
ning of the statute of limitations as 
long as suit continues to pend With 
good faith and intention of pleuntiff 
to prosecute it,—Peunfoy v Wie- 
busch, Tex.Clv.App., 174 iS W 2d 619. 
Filing of motiou to amend before 
Umitatioa period 

Pa,—^McVeigh V. Scranton-Spnng 

Brook Water Service Co, Com PI, 
45 LackJur. 29, 67 York Leg.Rec. 
190. 

1 . Fla.—^Puleston v. Alderman, 4 So. 

2d 704, 148 Fla. 358. 

N.J.—Slcae v. Cotex Corporation, 161 
A. 602, 10 N.J.M1SC. •912. 
Introducing: 

New cause of action see infra S 

" 281 . 

No new cause of CLCtlon see infra 
5 2.80. 

9, Action ooxnsneaced by prsedpe 
In a jurisdiction in which an ac¬ 
tion at law, except in certain sum¬ 
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mary proceedings. Is commenced by 
precipe, not by petition or complaint, 
and the cause of action is stated nei¬ 
ther in the precipe nor process, so 
that any cause of action may be stat¬ 
ed in plaintilTs declaration, provided 
it is within the form of action stated 
m the writ, it has been held that re¬ 
gardless of the statute of limitations 
a cause of action that would have 
been good if stated in the original 
declaration will likewise be good if 
stated by amendment.—Philadelphia, 
B. & W. R. Co. V. Gatta, '86 A. 721. 
27 Del. 38, 47 LRA,NS., 932, Ann. 
Cas.l916C 1227—37 C.J. p 1076 note 
42. 

Iilbel BM embxaciog soorued 

cause of aotloiu 

It has been held that, when origi¬ 
nal libel is instituted within time 
limited by statute, libelants are giv¬ 
en a fixed status, which permits them 
to litigate any cause of action 
against respondents which at time li¬ 
bel was filed has accrued within time 
limited.—^Hanson ▼. U. S., DC.NY., 
4 F.2d 745. 

aMatlonshlp of pleaded facts 

The mere fact that a new cause of 
action is pleaded does not necessari¬ 
ly prevent the relation back of the 
amendment to the time of the origi¬ 
nal complaint; such rel&tion back is 
prevented only where plaintiff seeks 
by amendment to recover on a set of 
facts entirely unrelated to those 
pleaded In the original complaint— 
Stockwell V. McAlvay, 74 P.2d 604. 
10 Qal.2d ■S'6'8, certiorari denied Mo- 
Alvay V. Stockwell, 68 S.Ct 1047, 804 
U.S. 647, 82 L.Bd. 1520. 
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ticularly under statutes laying down, in effect, oth¬ 
er criteria 8 According to some authorities, when 
an amendment to a complaint is made as of right, 
the amended complaint speaks from the same date 
as does the original complaint, as far as concerns 
the running of the statute of limitations,^ whereas 
when the amendment is permitted by the court in 
the sound exercise of discretion it dates from the 
time of its service and the cause of action is held 
to be asserted on that date.® 

Existing cause of action; statute as retroactive, 
A plaintiff, in order to avoid the bar of limitations 
as against an amended pleading, must have institut¬ 
ed his suit on an existing cause of action, and not 
one that had ended or one against which the run¬ 
ning of the statute was already complete.® In the 
absence of language to the contrary, a statute pro¬ 
viding for the relation back of amendments will not 
operate retroactively so as to permit an amendment 
introducing a new cause of action which was al¬ 
ready barred prior to the taking effect of the stat- 
ute.7 

Withdrawal of amended pleading. Where an 
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amended pleading by plaintiff is withdrawn by leave 
of court, the statute of limitations is not pleadable 
to the amendment® 

b. Insuficiency of Oziginal Pleading 

Where the original complaint Is Insufflelent to state 
a cause of action, the general rule, In the absence of 
statute, is that an amendment thereof does not relate 
back to the commencement of the action with respect 
to the running of the statute of limitations; but by stat¬ 
ute in some Jurisdictions, however, an amendment may 
relate back notwithstanding the technical Insufflcfency 
of the original pleading. 

As a general rule, and in the absence of statute 
otherwise providing, where the original complaint 
or declaration states no cause of action whatever, 
an amendment made after the bar of the statute 
will not relate back, but will be regarded as the 
beginning of the action, in reckoning the statutory 
period of limitations.® Under appropriate statutory 
provisions, however, even though a complaint tech¬ 
nically fails to state facts sufficient to constitute a 
cause of action, an amendment thereof may never¬ 
theless relate back to the date of the original plead¬ 
ing so as to avoid the bar of limitations.^® Thus 


SL Ill—Graves v. Needham. 89 NB. 
2d 321, 379 Ill. 23—^Metropolitan 
Trust Co V. Bowman Dairy Co., 15 
N.B.2d 838, 369 Ill. 222—Palmer v. 
Miller, 56 N.E2d 447, 323 IllApp. 
528—-Mueller v. Bittle, 53 NB2d 
56. 321 IlLApp. >363—Jay-Bee Real¬ 
ty Corporation v. Agricultural Ins. 
Co., 50 N.B 2d 973, 320 IlLApp. 310. 
Claims arising out of same transac¬ 
tion or occurrence see inft’a suhr 
division d of this section. 

Change as substantive or technical 
It is only when substantive, as 
distinguished from technical, cause 
of action is interfered with by 
amendment that statute of limita¬ 
tions applies to cause of action stat¬ 
ed in amended declaration.—^Fonyo v. 
Chicago Title & Trust Co., 16 N.B. 
2d 192, 296 IllApp. 227. 

4. NT.—^Moses v. Benjamin, 55 N. 

T.S.2d 743, 185 Misc. 50—Mc- 

Naught v. Rosenfeld, 6 N.Y.S 2d 
687. 168 Misc. 888. 

5. N.T.—Moses v. Benjamin, 55 N. 
T.S.2d 743, 185 Misc. 50. 

6. Neb.—Thurston County v. Farley, 
260 N.W. 397, 128 Neb. 756. 

Tex —Dilworth v. Moore, Civ App., 
173 S.W.2d 191, affirmed 179 S.W.2d 
940, 142 Tex. 538—Cannaday v. 
Martin, Civ.App, 98 S.W.2d 1009, 
error dismissed. 

Wash.-—Calhoun v. Washington Ven¬ 
eer Co., 15 P.2d 943, 170 Wash. 152. 
Death; pain and Buffextag 
After administrator elected to 
prosecuta cause of action for wrong¬ 
ful death of decedent, which was 
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barred by limitation, he could not 
amend so as to sue on cause of ac¬ 
tion for pain and suffering prior to 
death.—Lutes* Adm'r v. Gray-Von 
Allmen Sanitary Milk Co.. 72 S.W.2d 
720, 234 Ky, 750. 

7. III.—McGirr v. Pritchard, 2S8 Ill. 
App. 467. 

Tex —Cannaday v. Martin, Clv.App., 
98 SW.2d 1009, error dismissed— 
Lone Star Gas Co. v. Harris, Civ. 
App, 45 S.W.2d 664, rehearing de¬ 
nied 43 S.W2d 998. 

& TT.S.—^Bacon v. Ward, Neb., 259 
F, 660, 170 C.C.A. 522. 

9. U.S.—Wlnkelman v. General Mo¬ 
tors Corporation, D.CN.Y., 44 F. 
Supp. 960. 

Gal.—Walton v. Kem County, 102 P. 

2d 531. 39 Cal App 2d 82. 

HI.—^Bahr v. National Safe Deposit 
Co., 84 N.E. 717, 234 HI. 101—Seno 
V. SUfkin, 9 N.B.2d 422, 291 Ill. 
App 614—^Bodine v- Lloyd, 5 N.B. 
2d 108, 287 IllApp. 635—Durbin v. 
McCully, 280 Ill.App. 81—^Lawson 
V. Fayart, 274 m.App. 88—Schil¬ 
ling V. Holding, 248 Ill.App. 488 
Kan.—Waddell v. Woods, 163 P.2d 
348, 160 Han. 481—Davis v. Union 
State Bank, 20 P.2d 508, 137 Elan. 
264—Beneke v. Bankers' Mortg. 
Co., 237 P. 932, 119 Han 105. 
Miss.—Cozpus jQzls quoted la Illi¬ 
nois Cent. R. Co. v. Wales, 171 So. 
536, 539, 177 Miss 875. 

Mo—Corpus Juris quoted la Reed v. 
Jackson County, 142 SW.2d 862, 
865, 346 Mo. 720, certiorari denied 
Jackson County, Mo. v. Reed, 51 
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S.Ct. 397, 311 n.S. 716, 85 L.Bd. 
466. 

Okl—Murray v. McGehee, 249 P. 700, 
121 Okl. 248. 

Pa—^Muldowney v. Carote^ ConuPL, 
8 Sch.Reg. 44 

S.C.—Kennemore v. South Carolina 
State EQghway Department, 18 S. 
B2d 611, 199 S.C. 85—Ousts v. 
State Highway Department, 159 S. 
B. 467, 161 S.C. 21. 

87 C.J p 1078 notes 71, 72. 

Xa Douislaas 

(1) It has been held that prescrip¬ 
tion is not interrupted by the filing 
of a pleading which does not state 
any cause of action.—Callender v. 
Marks, 171 So. 86, 186 La 948, con¬ 
formed to, App., 178 So. 785—^Nation¬ 
al Park Bank v. Concordia Land Sk 
Timber Co., 105 So. 234, 159 La. 86— 
Chennault v. Stovall, App., 160 So. 
146. 

(2) Later authority, however, has 
held that a petition which was suffi¬ 
cient to apprise defendant of the na¬ 
ture of the demand was sufficient to 
interrupt the period of prescription 
even if insufficient to allege a cause 
of action—Reeves v. Globe Indemni¬ 
ty qo. of New York, 168 So. 488, 185 
La. 42. 

la IlL—Graves v. Needham, 89 N. 
B 2d 321, 879 Ill. 25—Metropolitan 
Trust Oo. V. Bowman Dairy Co, 15 
N.B.2d 838, 369 HL 222—Palmer v. 
Miller, 56 N.B.2d 447, 823 HLApp. 
528—Mueller v. BitUe^ 58 NJ3.2d 
56, 321 IllApp. 893—Jay-Bee Real¬ 
ty Corporation y. Agricultural l*ia- 
Co., 50 N.B.2d 973, 820 UhApp. 310. 
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by statute an amendment may relate back even 
though the original pleading was defective in that 
it failed to allege performance of some act, or the 
existence of some fact or matter, which was a 
necessary condition precedent to a right of recov¬ 
ery,provided such condition precedent has in fact 

been performed.^^ 

In accordance with the rule that an amendment 
does not relate back if the original pleading was in¬ 
sufficient to state a cause of action, it has been held 
that limitations continue to run until the lime of 
the amendment if a demurrer to the original decla¬ 
ration or complaint has been sustained, or con¬ 
fessed by plaintiff but it has also been held that 
the mere fact that the original pleading might have 
been subject to a general demurrer does not neces¬ 
sarily prevent an amendment from relating back.^^ 


c. What Constitutes New Cause of Action 

The question whether a new cause of action is Intro¬ 
duced by an amended pleading, as respects limitations, 
generally is held to depend on whether a recovery on 
one would bar recovery on the other, whether the same 
evidence would support both, whether the measure of 
damages is the same, and whether the pleadings are sub¬ 
ject to the same defenses. 

It has been judicially observed, in connection with 
the bar of limitations as applied to amendments to 
pleadings, that there is difficulty in determining 
what is a new or different cause of action, and that 
there is considerable conflict of authority on the 
matter.lB Tests for determining the identity of 
causes of action have been announced in numerous 
cases,four tests frequently being laid down: (1) 
Would a recovery had on one pleading bar a re¬ 
covery under the other (2) Would the same ev¬ 
idence support or be admissible under both the 
pleadings (3) Is the measure of damages the 


Mo —Chapman v. Terminal K. R. 
Ass'n of St. Louis, App., 137 S W. 
2d 612. 

37 C J. p 1079 note 74. 

11. Ill.—Palmer v Miller, 56 N£].2d 
447, 328 Ill App. 1528. 

12. IlL—Reinhardt v. Security Ins 
Co. of New Haven, Conn., <53 N£! 
2d 13, 821 111.APP. 324. 

13. 111.—^Huntoon v. Pritchard, 14 N. 
H2d 607, 295 lll.App. 10, reversed 
on other grounds 20 N.B).2d 53, 871 
111. 36. 

Eon.—Turner v. Jarboe, 100 P.2d 675, 
151 Kan. 687—Clark v Wilson, 88 
P.2d 1070, 140 Kan. O-SO—Smith v. 
Teeder Supply Co., 19 P.2d 699, 
137 Kan 124. 

N.C.—George v. Atlanta & C. A. L. 

By. Co., 186 S H. 4*31, 210 N.C. 6i8. 
X& Xioulsiaiia 

Where petition insumclent to state 
causo of action informs defendant of 
nature of demand, amended petition 
supplying deflolency can be filed even 
after exception of vagueness or of 
no right of action has been sustain¬ 
ed, and after prescriptive period has 
elapsed.—Callender v. Marks, 171 So. 
86, 186 Leu 948, conformed to, App., 
178 So. 786. 

14. Iowa.—^Hoegh v. Miller, 180 N. 
W. m, 190 Iowa 667. 

Okl.—Security Ins. Co. of New Hav¬ 
en, Conn., V. McAlister, 281 P. 766. 
189 Okl. 176. 

Tex.—^Platow, Riley Be Co. v. Roy 
Campbell Co, Com App., 280 S.W. 
517 —Thompson v. Barnard, Civ. 
App., 142 S.W.2d 238, affirmed Bar¬ 
nard V Thompson, 158 S.W.2d 486, 
18i8 Tex. 277—^Moore v. Bice, Civ. 
App., 110 S.W.2d 973—Texas Em¬ 
ployers Ins. Ass'n v. Humble Oil 6b 
Refining Co., Civ App., 103 S.W.2d 
318, error refused—Schneider v. 
MoClory, Civ.App., 83 S.W.2d 362, 


error refused—Joy v. Quality Shirt 
Mfg Co, Civ.App, 73 e.W.2d 906, 
error dismissed—^Missouri-Kansas- 
Texas R Co. of Texas v. Johnson, 
Civ.App, 25 S.W.2d 956, error re¬ 
fused—^Pullman Co. v. Kansas 
City Southern Ry. Co., Civ.App., 
267 S.W. 1045 

37 CJ. p 1072 note 16, p 1078 note 
71 [aj. 

Perfecting or amplifying original 
pleading see infra § 280 b. 

15. V S.—Corpus Juris cited in Pe¬ 
terson V. Union Pac R. Co>., 8 P.2d 
627, 630, 79 Utah 213. 

37 C J. p 1076 note 38. 

What constitutes new cause of ac¬ 
tion as respects amendments of 
complaint generally see the C.J.S. 
title Pleading § 290, also 49 C.J p 
610 note 2~p 61'8 note 3. 

16. Tex.—^Baker v. Gulf, C 6b S. F. 
R. Co, Civ App., 184 SW. 267. 

37 C.J. p 1076 note 46. 

Partionlar tests 

(1) *'The true test, in determining 
whether a new causo of action is 
pleaded. Is, are the facts relied upon 
to sustain a recovery cUleged In both 
the old and new pleadings.”—Saner- 
Whiteman Lumber Co. v. Texas & 
N. O. R Co., Tex.Civ.App, 282 SW 
267, 277, reversed on other grounds, 
Com.App, *288 S.W. 127, rehearing 
denied 288 SW. 1063—Gulf, C & S. 
F. Ry. Co V. Richards, 32 S.W. 96, 
99, 11 Tex.Civ.App. 95. 

(2) The general wrong suffered 
and the general conduct causing 
such wrong are the controlling con¬ 
siderations in determining whether 
amendment sets up a new end differ¬ 
ent cause of action barred by limi¬ 
tations—^Bowles V. Tankar Gas, D.C. 
Minn, 6 F R D 230. 

(3) Claim that cause alleged in 
amendment was not barred by lim¬ 
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itations as a new and independent 
cause could be sustained only by 
showing the same legal relationship 
between the parties—^McComack v. 
Pickerell, 294 N.W. 746, 229 Iowa 
457. 

17. Ark—^Love v. Couch, 28 SW2d 
1067, 1181 Ark. 994. 

Ind.—^Attica Building & Loan Ass'n 
of Attica V. Colvert, 23 N.E 2d 483, 
216 Ind. 192—Hogle v Reliance 
Mfg. Co., 48 NE2d 75, 118 Ind. 
App 488, rehearing denied 48 NB. 
2d 999, 113 lnd.App. 488—MacBeth 
V Benninghoff, 31 NE.2d 665, 108 
Ind App. 6'52. 

Ky—Martin v Hall, 180 SW2d 390, 
297 Ky. 637 

Or— Corpus Juris cited in Ross v. 
Robinson, 147 P2d 204, 206, 174 
Or. 25— Corpus Juris cited in Bast 
Side Mill & Lumber Co v. South¬ 
east Portland Lumber Co, 64 P 2d 
625. 629, 156 Or. 367. 

Pa.—^Miners Sav. Bank of Pittston 
V. Dougherty, 20 A2d 287, 342 Pa 
273—^Larltza v. Pennsylvania Pow¬ 
er Co, 162 A. 333, 106 Pa Super. 
687—Grant-Albert Co. v Ferrari, 
35 PaDist. & Co. 484, 22 West Co. 
L.J. 110—^Hopf V. Ashcraft, Com. 
PL, 20 Wash Co 148. 

Tex.—^Hopper v. Hargrove, Civ.App., 
164 SW2d 978, error refused— 
Wisconsin Chair Co. v. I. G. Bly 
Co, OiV.App., 91 SW.2d 913. 

37 C.J p 1076 notes 46, 47. 

18. U S —Kansas Gas 4b Electric Co. 
V. Evans, CCAKan., 100 F2d 649, 
certiorari denied Evans v Kansas 
Gas 4b Electric Co., 69 S.Ct. 790, 
306 U.S 665, 83 LEd. 1061 

Cal—^McKnight v. Gilzean, 84 P.2d 
218, 29 CaLApp 2d 218. 

Idaho—^Idaho Gold Dredging Cor¬ 
poration V. Boise Payette Lum¬ 
ber Co, 37 P 2d 407, 54 Idaho 766. 
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same* in each caseP^^ (4) Are the'allegations of 
each subject to the same defenses?20 

It has been said that the rules governing the sub¬ 
ject of departure in pleading afford the true criteri¬ 
on by which to determine whether a new cause of 
action is introduced by an amendmentIn the 
view of some authorities, an amendment does not in 
general make a new cause of action where the real 
parties and interests and the essential elements of 
the controversy remain the same,22 or where the 


identity of the transaction forming the cause of ac¬ 
tion originally declared on is adhered to, and the 
facts alleged show substantially the same wrong 
with respect to the same transaction,23 even though 
the form of the liability asserted^^ or the alleged in¬ 
cidents of the transaction's may be different. 

Technical rules will not be applied in determin¬ 
ing whether the cause of action stated in the origi¬ 
nal and amended pleadings are identical, since, in 
the strict sense, almost any amendment may be said 


Ill.—Smith V. Illinois Power Co., 
279 Ill App. 505. 

Ind.—^Hogrle v. Relieince Mf?. Co, 48 
N‘.B.2d 75, 113 Ind-App. 488, re- 
hearinsT denied 48 N.B 2d 999, 113 
lnd.App 488—^MacBeth v. Benninff- 
hofl. 31 N.B.2d 666, 108 Ind App. 
652. 

Ky.—^Martin v. Hall, 180 S.W.2d 390, 
297 Ky. 637 

Mo.—Mitchell V. Health Culture Co., 
162 S.W.2d 233. 849 Mo. 475— 
Reed V. Jackson County, 142 S.W. 
2d 862, 346 Mo 720. certiorari 
denied Jackson County, Mo. v. 
Reed. 61 S.Ct. 397, 311 U.S. 716. 
85 LBd 466. 

Or.— Oozpua Juris cited la Rosa v 
Robinson, 147 P.2d 204, 206, 174 
Or. 25— Corpus Juris cited la Bast 
Side Mill & Lumber Co. v. South¬ 
east Portland Lumber Co., 64 P.2d 
625, 629, 1<56 Or. 367. 

Pa.—^Miners Sav. Bank of Pittston 
V. Douffberty, 20 A.2d 287, 342 Pa. 
273—Laritza y, Pennsylvania Pow¬ 
er Co., 162 A. 333, 106 Pa.Super. 
687—Grant-Albert Co. v. Ferrari, 
35 Pa.Dist. & Co. 484, 22 West Co. 
L.J. 110—^Hopf V, Ashcraft, Com. 
PI., 20 Wash.Co. 143. 

Tenn.— Corpus JUris cited ia Mellon 
V. American Flour & Grain Co, 9 
Tenn.App. 383, 390. 

Tex—^Hopper y Harjrove, Civ.App., 
154 S.W.2d 97i8, error refused— 
Wisconsin Chair Co y. I. G. Ely 
Co., Ciy.App, 91 SW.2d 913— 
Lozano v. Thomas W. Blake Lum¬ 
ber Co., Civ.App., 36 SW.2d 322— 
Flatow, Riley & Co. v. Roy Camp¬ 
bell Co., Civ App, 270 S.W. 883, re¬ 
versed on other grounds. Com. 
App.. 280 S.W. 517. 

37 C.J. p 1076 notes 46, 48. 

Exact identity act required 

Evidence required to establish al¬ 
legations of amended complaint need 
not be exactly same in every detail 
and item as that required to sup¬ 
port original complaint in order to 
obviate objection that amendment 
states new cause of action barred by 
limitations.—^Mitchell v. Vulture 
Min. & Mill. Co., 55 P.2d 636, 47 
Anz. 249. 

19. Ind.—Hogle v. Reliance Mfg. 
Co., 48 N.E2d 75, 113 Ind App. 


488, rehearing denied 48 N.E.2d 
999, 113 Ind.App. 488—MacBeth v. 
Benningholf, 31 N.B2d 665, 108 
Ind App 652. 

Mo.—^Mitchell y. Health Culture Go., 
162 S.W.2d 233, 349 Mo. 475. 

Or—Corpus Juris cited la Ross v. 
Robinson, 147 P.2d 204, 206, 174 
Or. 25—Corpus juris cited ia East 
Side Mill & Lumber Co v South¬ 
east Portland Lumber Co., 64 P. 
2d 625, 629, 155 Or. 367. 

Pa —^Miners Sav Bank of Pittston v. 
Dougherty, 20 A.2d 287, 342 Pa. 
273—^Laritza v. Pennsylvania Pow¬ 
er Co, 162 A. 333, 106 Pa.Super. 
587—Grant-Albert Co. v. Ferrari, 
35 Pa.Di8t. & Co 484, 22 West.Co. 
L.J 110—Hopf V. Ashcraft, Com. 
PI, 20 WashuCo. 143. 

Tenn—Ciovpus Juris cited ia Mellon 
V. American Flour & Grain Co, 9 
Tenn.App. 383, 390. 

Tex—^Hopper v Hargrove, Civ.App., 
154 SW2d 978, error refused— 
Wisconsin Chair Co. v, I. G. Ely 
Co. Civ App. 91 6W.-2d 913. 

37 CJ. p 1076 note 46, p 1077 note 
49. 

ao. Ind —^Hogle v. Reliance Mfg 
Co., 48 N.E.2d 75, 113 Ind.App. 488, 
rehearing denied 48 NE.2d 999, 
113 Ind.App 488—^MacBeth v Ben- 
ninghoff, 31 NE2d 665, 108 Ind. 
*App 652 

Or—Corpus juzis cited la Ross v 
Robinson, 147 P.2d 204. 206, 174 Or 
25—Corpus Juris cited la East 
Side Mill & Lumber Co v. South¬ 
east Portland Lumber Co., 64 P.2d 
625, 629, 166 Or. 367. 

Pa—^Miners Sav. Bank of Pittston v. 
Dougherty, 20 A.2d 287, 342 Pa. 
273—^Laritza v. Pennsylvania Pow¬ 
er Co, 162 A. 333, 106 Pa.Super. 
687—Grant-Albert Co. v. Ferrari, 
35 Pa.Dist. & Co. 484, 22 West.Co. 
L.J. 110—Hopf V. Ashcraft. Com. 
PI. 20 Wash.Co. 143. 

Tex.—^Phoenix Lumber Co. v Hous¬ 
ton Water Co., 61 S.W. 707, 94 Tex 
456—^Hopper v. Hargrove, Civ.App, 
164 S.W2d 978, error refused— 
Wisconsin Chair Co. v. I. G. Ely 
Co., Civ,App., 91 S.W.2d 913—Lo¬ 
zano V. Thomas W. Blake Lumber 
Co., Civ.App., 36 S.W.2d 322. 

37 C.J. p 1076 note 46. 
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21. Vt.—Carpenter v. Central Veiv 
mont R. Co., 107 A. 569, 93 Vt. 
357. 

37 C J. p 1077 note 62. 

**A8 a general rule, if an amend¬ 
ment constitutes a departure in aft¬ 
er pleading at common law it will 
not relate back to the commence¬ 
ment of* the action so as to defeat 
the bar of the statute of limita¬ 
tions."—Livingston v. Malever, 137 
So. 113, 114, 103 Fla. 200. 

22. Fla.—James v. Dr. P. Phillips 
Co., 155 So. 661, 115 Fla. 472. 

23. ns.—^Maty v. Grasselli Chemi¬ 
cal Co., KJ., 58 S.Ct. 507, 303 XT. 
S. 197, 82 L.Ed. 745. 

H.J.—^Magliaro v. Modern Homes, 
178 A. 733, 115 N J.Law 151—Ry- 
giel V. Eanengieser, 176 A. 605, 
114 N.J.Law 311—Campbell v. City 
of Hackensack, 179 A. 687. 13 H.J 
Misc. 578—O'Shaughnessy v. Ba¬ 
yonne News Co., 154 A. 13, 9 N.J 
Misc. 345, affirmed 160 A. 696, 109 
N.J.Law 271. 

I "It is the general rule that cm 
amended petition, asserting a cause 
of actiou between the same parties 
and growing out of the same trans¬ 
action as that alleged in the original 
petition, does not set up a new 
cause of action, except as to new 
parties brought in after limitation 
had run, notwithstanding the amend¬ 
ments may be established by differ¬ 
ent proof from that required to sus¬ 
tain the original petition."—^Hodges 
V. Price, Tex.Civ,App., 168 S.W.2d 
868, 870, error refused. 

24. N.J.—^Magliaro v Modern 
Homes. 17«8 A. 733. 115 N.J.Law 
151—Campbell v. City of Hacken¬ 
sack, 179 A. 687, 13 NJ.Misc 578 
—O'Shaughnessy v. Bayonne News' 
Co. 154 A. 13, 9 NJMisc. 345, af¬ 
firmed 160 A. 696, 109 N JLaw 271. 

25^ TJ.S.—^Maty v. Grasselli Chemi¬ 
cal Co, N.J., 58 S.Ct. 507, 303 U.S. 
197, 82 L.Ed 745. 

N.J.—^Magliaro v. Modem Homes, 

178 A. 733, 116 NJLaw 161— 
Campbell v. City of Hackensack, 

179 A 687, 13 N.J.Misc. 578— 
O'Shaughnessy v Bayonne News 

I Co., 154 A. 13, 9 N.J.M 1 SC. 345, 

I affirmed 160 A. 696, 109 N.J.Law 
1 271. 
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to change the original cause of action.^® In order 
for the causes of action to be the same it is only 
required that the pleadings should be substantially 
alike, not exactly so;27 but the original pleading 
must disclose an intention to litigate the matters set 
up in the amendment in order that the latter shall 
be regarded as a continuation of the original suit.28 
In determining whether the amended pleading as¬ 
serts the same or a different cause of action, the 
court may consider the original pleading,^9 and may 
disregard any surplusage therein.®® Where a peti¬ 
tion as a whole is not ambiguous or doubtful in its 
terms, the fact that the pleader designates an 
amendment thereof as a "further” or "other” cause 
of action is not conclusive that it states a new cause 
of action rendering limitations applicable.®^ 

Nature of limitations statute. The question 
whether an amendment of a pleading states a new 
cause of action is not affected by whether the stat¬ 
ute involved is an ordinary statute of limitations or 
a limitation which goes to the existence of tlie right 
itself.®® 

Ir 


d. Claims Arising Out of Same TraxisactioiL 
or Occurrence 

Under some statutes an amendment somethnes re- 
fates back, with respect to limitations, If the claim as¬ 
serted therein arises out of the same ooncfuct, trans¬ 
action, or occurrence set forth in the original pleading, 
even though It effects so>me change in the cause of ac¬ 
tion. 

In the absence of statute the general rule that an 
amendment introducing a new or different cause of 
action does not relate back, discussed infra § 281, 
applies although the causes of action set forth in 
the original pleading and in the amendment arise 
out of the same transaction.®® Under some stat¬ 
utes, however, an amendment relates back to the 
time of the original pleading, with respect to the 
running of the statute of limitations, if the claim 
asserted in the amended pleading arises out of the 
conduct, transaction, or occurrence set forth in the 
original pleading ;®4 and unless the cause of action 
alleged in the amended pleading involves a differ¬ 
ent transaction it is immaterial, under such statutes, 
that the amendment makes some change in the cause 
of action originally alleged®® or in the facts or 
grounds of liability.®® However, where the amend- 


aa. us. —^Maty V Grasselll Chemi¬ 
cal Co., N J., 6S S.Ct. 607. 303 U.S. 
197, 82 L-Ed. 746 

N.J—^Magllaro v. Modern Homes, 

178 A. 733, 116 N.JLaw 161— 
Campbell v. City of Hackensack, 

179 A. 687, 13 N.J Mlsc. 678— 
O'Sbaughnessy v. Bayonne Hews 
Co, 164 A. 13, 9 NJ.MlSC. 846, af¬ 
firmed 160 A. 696, 109 H-J-Law 
271. 

A2i&eiLdiiEieii.t8 should he llbeveUy con¬ 
strued 

Ill—Ottersen v. Zerowskl, 267 Ill. 
App. 91. 

av. Tex,—Cochran v. Carruth, Civ. 
App., 12 S.W.2d 1078, error dis¬ 
missed. 

aa Tex.—Orange v. Moore, Civ. 

App., 246 S.W. 1099. 

39 , XU.—Milwaukee Commercial 
Bank V. Bennett, 249 lll.App. 466. 
Tex.—Stanolind Oil & Gas Co. v. 
State, Civ.App., 168 SW.2d 614. 
Allegatioiui of original pleading 
must be snAoiently speolflo to en¬ 
able court to determine whether 
amended pleading refers to same 
cause of action.—^Hovland v. Parm- 
ers* State Bank of Christine, N. D., 
C.C A.Mlnn., 10 P.2d 478. 

30w Ill.—O'Bnen v. Chicago City R. 
Co, 137 N.E >214, 806 111. 244, 27 
A-LR. 479. 

Authority of defendant’s Ineoxpora- 
tlon 

Tex.—Grayburg Oil Co. v. Corpus 
Christ! Gas Co., Civ App, 69 S.W, 
2d 216, error dismissed. 


31. Iowa.—^Emeny v. Farmers’ El, 
Co., 189 N.W. 720, 194 Iowa 2«2, 
287. 

32, Or—^Ross V. Robinson, 147 P. 
2d 204, 174 Or. 25. 

3a S.C.—Corpus Juris unoted in 
Coral Gables v. Palmetto Brick 
Co., 191 S.E. 387, 341, 183 SC 478 

Waah — Corpus Juris gnoted in 
Bruce v. First Nat. Bank, 41 P.2d 
779, 783, 1-80 Wash. 614. 

87 C.J. p 1076 note 31. 

34r. U.S.—^Independence Shares Cor¬ 
poration V. Deckort, CCA Pa., 108 
F.2d 51, reversed on other grounds 
61 S.Ct. 229, 311 US. 282, gS L 
Ed 189—White V. Holland Fur¬ 
nace Co, DC Ohio, 81 FSupp 32. 

Ala.—Jewel Tea Co. v. Skilvis, 179 
So. 632, 235 Ala. 610. 

Ill—^Douglas Lumber Co v Chicago 
Home for Incurables, 43 N.E 2d 
635, 380 Ill. 87—Graves v. Need¬ 
ham, 89 N.E.2d 321, 379 Ill 26— 
Kuntoon v. Pritchard, 20 N E 2d 
68, 371 Ill. 36—Metropolitan Trust 
Co. V. Bowman Dairy Co, 15 NE 
2d 838, 869 Ill. 222—Krauter v. 
Adler, 65 NE2d 215, 328 lll.App. 
127—^Hom V. Illinois Cent. R Co, 
64 NE.2d 674, 327 Ill App 498— 
Piper V. Epstein, 62 N.E 2d 139, 
826 Ill App. 400—^Palmer v. Miller, 
66 N.E2d 447, 323 Ill App 528— 
Reinhardt v. Security Ins. Co of 
New Haven, Conn., 53 N.E. 2d 13. 
321 Ill App. 824^—^Jay-Bee Realty 
Corporation v. Agricultural Ins. 
Co, 50 N.E.2d 978, 820 IlLApp. 310 


—^Fonyo V. Chicago Title & Trust 
Co., 16 N.B.2d 192, 296 Ill App. 227. 
Tex —^Texas Paclflc Coal & Oil Co v. 
Smith, Clv.App., 130 S.W 2d 426, 
error dismissed, Judgment correct 
’‘Transaction” or “ooonrrenoe” 

(1) The term “same transaction or 
occurrence,” as used in such a stat¬ 
ute has been held to mean the same 
suit.—^iCetropolltan Trust Co v. 
Bowman Dairy Co., 15 NE.2d 838, 
842, 869 Ill. 222—Walsh v. Central 
Cold Storage Co, 58 NE2d 325, 324 
IlLApp 402—^Mueller v. Bittle, 53 N. 
E 2d 66, 321 Ill App 363. 

(2) The words “transaction” or “oc¬ 
currence” should he given a broad¬ 
er meaning than cause of action, 
and as applied In an action against 
a carrier for personal injuries have 
been held to Include every act or 
omission or commission by defend¬ 
ant which affected the rights of 
plaintiff as a traveler passing over a 
crossing and which gave him a cause 
of action—Willett v Baltimore & 
O. S. W. R. Co, 1 I^.B.2d 748, 284 
Ill App. 307. 

36. Tex.—Texas Pacific Coal & Oil 
Co. V. Smith, Civ App., 180 SW.2d 
425, error dismissed, judgment cor¬ 
rect. 

36. Tex—^Plrst Slate Bank A Trust 
Co of Rio Grande City v. Ramirez, 
126 SW2d 16, 138 Tex. 178—Cam¬ 
eron County Water improvement 
Dist. No 8 V. Western Metal Mfg. 
Co. of Texas, Civ.App., 125 S.W.2d 
650, error dismissed, judgment cor¬ 
rect—Texas Electric Service Co. 
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cd pleading involves a new, distinct, and different 
transaction and occurrence, the statute of limita¬ 
tions continues to run until the time of the filing of 
the amended pleading and is not interrupted by the 
filing of the original pleading.37 The purpose of 
such statutes has been variously stated to be to per¬ 
mit amendment of a complaint so as more correctly 
to state the cause of action intended to be asserted 
without being faced with the defense of the statute 
of limitations to change the established rule 
which barred a recovery on additional grounds 
which were not pleaded, although they previously 
existed, until after the bar was complete and to 
avoid the many pitfalls that were fatal to a plain¬ 
tiff should his counsel fail to allege in the declara¬ 
tion all essential facts, the statute of limitations ex¬ 
piring before the omission had been discovered. 


particularly where the omissions did not prejudi¬ 
cially affect defendant in the making of his de- 

fense.^0 j 

6. Federal Employers’ Inability and Safety 
Appliance Acts 

The authorltfes conflict on whether an amendment 
relates back, with respect to limitations, where the ba¬ 
sis of liability IS sought to be changed from liability 
at oommon law or under state statutes to liability under 
the Federal Employers’ Liability or Safety Appliance 
Acts. Where the original pleading Is framed under the 
Federal Employers’ Liability Act, an amendment re¬ 
lates back If it introduces no new cause of action, or, 
under some statutes, if it arises out of the same trans¬ 
action or occurrence set forth In the original pleading. 

According to some authorities, where a servant 
sues a carrier on an alleged common-law liability, 
an amendment claiming under the Federal Employ¬ 
ers’ Liability Act^^ or an amendment claiming un- 


V. Kinkead, Clv.App., 84 S.W.2d 
567, error dismissed. 

37. Ill —Walsh V. Central Cold 
Stora^re Co., 58 N.R2d 325. 324 
Ill-App. 402—Friend v. Alton K 
Co., 283 Ill App. 366. 

Tex.—^Texas Pacific Coal & Oil Co. 
V. Smith, C1V.APP., 130 S.W.2d 425, 
error dismissed, jud^rment correct. 
New ox dUTarent txa3i8aGtio& hdUL 
Imvolved in actions for or concern¬ 
ing: 

(1) Insurance.—^Universal Life & 
Accident Ins. Co. v. Johnson, Tex. 
Civ.App., 120 S.W.2d 314, error dis¬ 
missed. 

(2) Note.—^Nolan v. Sloan, 26 N. 
B 2d 990, 305 Ill.App. 71. 

(3) Title to, or possession of, 
land.—^Dearing v. Lawrence, Tex Civ. 
App, 156 S.W.2d 1019, error refused 
—^Hopper V. Hargrove, Tex.Civ.App., 
154 S,W,2d 978, error refused. 

^ (4) Other matters. 

Ill.—W. Q. O’Neall Co. v. Commis¬ 
sioner of Highways, 3 N.B 2d 96, 
285 IlLApp. 602. 

Tex.—City of Ranger v. Gholson, 
Civ.App.. 141 S.W.2d 396, error dis¬ 
missed, judgment correct, 
same traanaction, ox occnxreaoe 
held Involved in actions for or con¬ 
cerning: 

(1) Broker’s services.—^Schneider 

V. McClory, Tex.Civ.App., 83 S.W.3d 
352, error refused. 

(2) Constructive trusts; fraud.— 
Culver V. Pickens, Civ^pp., 169 S. 

W. 2d 523, reversed on other grounds 
176 S.W.2d 167, 142 Tex. 87. 

(3) Contracts. 

Ill.—^In re Burke’s Bstate, 25 N.B. 
2d 99, 803 IU.APP. 235—Reilly Tar 
& Chemical Corporation v Lewis, 
23 N.B.2d 243, 301 IlLApp. 459 
Tex.—^Texas Pacific Coal & Oil Co. v. 
Smith, Clv.App., 130 S.W.2d 425, 
error dismissed. Judgment correct. 


(4) Defamation.—^Randall Dairy! 
Co. V. Pevely Dairy Co.. 278 IlLApp. 
350. 

(5) Destruction of a hen.—W. B. I 
Smith & Sons v. Gay, 106 So. 214, 21 j 
Ala. App. 130 

(6) Indemnity bond.—^Fidelity & 
Deposit Co. of Maryland v. Reed, 
Tex.Clv.App, 150 S.W 2d 836. 

(7) Insurance.—^Eureka Sec. Fire 
& Marine Ins Co. v. De Ross, Tex. 
Civ.App, 62 S.W.2d 226, error dis¬ 
missed. 

(8) Interest.—Greever v. Persky, 
165 S.W.2d 709, 140 Tex. 64—Colbert 
v. Dallas Joint Stock Land Bank, 
150 S.W.2d 771, 136 Tex. 268 

(9) Leases.—^Marathon Oil Co v 
Edwards, Tex.Civ.App., 96 S.W.2d 
561, error dismissed. 

(10) Legal services.—^Tilley v. 
Winfrey, Tex.CivApp., 165 S.W.2d 
476, error refused. 

(11) Notes.—^First State Bank & 
Trust Co. of Rio Grande City v. Ra¬ 
mirez, 126 S.W.2d 16, 133 Tex. 178— 
Martindale Mortg. Co. v. Crow, Tex. 
Civ.App.. 161 S.W.2d 866. error refus¬ 
ed—^Major V, Melnrath Brokerage 
Co., Tex.Civ.App., 116 S.W.2d 361. 

(12) Nuisance.—Meuolascino v. 

Superior Felt & Bedding Co, 40 N.E. 
2d 813, 313 IlLApp. 557. 

(IS) Partnership agreement — 
Thompson v- Van Howeling, Tex.Civ. 
App., 49 S.W.2d 961. 

(14) Personal injuries.—^Palmer v. 

Miller, 56 N.E.2d 447, 323 IlLApp 
528—Willett v. Baltimore & O S. W 
R. Co.. 1 N.E.2d. -748, 284 IlLApp. 
307. ' 

(15) Restitution for mutual mis¬ 
take.—Stuart -v. Denman, Civ.App., 
172 S.W.2d 164, reversed on other 
grounds Denman v. Stuart, 176 S.W. 
2d 730. 142 Tex. 129. 

(16) Sale of merchandise.—Camer¬ 
on County Water Improvement Dist. ^ 
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No. 8 V. Western Metal Mfg. Co. of 
Texas, Tex.Civ.App., 125 S.W.2d 650, 
error dismissed, judgment correct. 

(17) Violations of price regula¬ 
tions—Bowles V. Leventhal, D.C.N. 
Y., 61 F.Supp. 144. 

(13) Wrongful death. 

U.S.—Tiller v. Atlantic Coast Line 

R. Co., Va., 65 S.CL 421. 823 XJ. 

S. 574, 89 L.Ed. 465. 

Ill.—^Metropolitan Trust Co. v. Bow¬ 
man Dairy Co., 15 N.E.2d 888, 369 
Ill. 222—Mueller v. Bittle, 53 N.E. 
2d 56, 321 IlLApp. 363—Parker ▼. 
Alton R. Co, 14 NE.2d 665. 295 
IlLApp. 60. 

(19) Other matters.—^Isaacks V. 
Jeffers, C.CA.N.M., 144 F.2d 26, cer¬ 
tiorari denied 65 S.Ct. 270, 323 T7.S. 
781, 89 L.Ed. 621. 

38. ni.— Walsh V. Central Cold 
Storage Co., 58 N.E.2d 325. 824 
IU.App. 402. 

39. Tex.—^Thompson v. Barnard, 
Clv.APP.t 142 S.W.2d 333, affirmed 
Barnard v. Thompson, 153 S.W.3d 
486, 138 Tex. 277—^Thompson v. 
Van Howeling, Civ.App., 49 S.W2d 
961. 

40. Ill—^Zlster v. Pollack, 262 IlL 
App. 170. 

41. Pa.—^Hogarty v. Philadelphia & 
R. R. Co, 99 A. 741. 255 Pa. 38(6, 
8 A.L.R. 1386. 

87 aJ. p 1077 note 54. 

Departure from law to law general¬ 
ly see infra 5 281 b. 

Failure to allege latexstate conu 
mezoe 

In the case of a complamt which 
is founded on the common law, and 
which does not state a cause of ac¬ 
tion under the Federal Employers’ 
Liability Act, because it fails to 
allege that either party was engag¬ 
ed in interstate commerce an 
amendment setting up such allega¬ 
tion may not he filed after th^ lapse 
of the period of limitations fixed by 
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der the Safety Appliance Act^2 introduces a new 
cause of action which is subject to the statute of 
limitations; and likewise, in the case of a pleading 
setting forth claims for personal injuries, conscious 
suffering, or wrongful death under state statutes, 
an amendment adding a count under the Federal 
Employers’ Liability Act has been held to intro¬ 
duce a new cause of action subject to the statute of 
limitations-^S However, there is also authority 
holding that an amendment predicated on the Fed¬ 
eral Employers’ Liability Act does not introduce 
a new cause of action subject to the statute of limi¬ 
tations where the original complaint was based on 
liability at common law or under state statutes, at 
least where the amendment states nothing inconsist¬ 
ent with allegations in the original complaint.^^ 

Where an action is brought under the Federal 
Employers’ Liability Act, an amendment introduc¬ 
ing a new cause of action ordinarily, and in the 
absence of statute otherwise providing, does not re¬ 
late back.^® Thus, where the original pleading is 


based on the theory that an employee’s right to re¬ 
cover rests on the Federal Employers’ Liability Act 
alone, it has been held not amendable, after the 
statute of limitations has run, so as to permit re¬ 
covery under federal and state laws independently 
of such act."*® However, where the original com¬ 
plaint states facts authorizing a recovery under the 
Federal Employers’ Liability Act, an amendment 
which does not allege a new cause of action, but 
seeks merely to amplify the facts originally stated, 
is allowable although the period of limitations fixed 
by that act has expired.^*^ Where the original com¬ 
plaint sets forth facts which would give a cause 
of action at common law, or under state statutes, or 
tmder the Federal Employers’ Liability Act, as one 
or another law might govern, an amendment alleg¬ 
ing that the parties were engaged in interstate 
commerce, thus clearly bringing the case under the 
federal statute, does not state a new cause of action 
subject to the bar of limitations;^® and likewise, if 
the original petition bases liability on alleged viola- 


the act, since it sets up a new 
cause of action.—^Walker v. Iowa 
Cent R. Co., D.C.Iowa, 241 F. 395. 

48. Pa.—^Allen v. Tuscarora Valley 
R. Co., 78 A. 34, .229 Pa. 97, 140 
AmS.R. 714, 30 L.R.A.,N.S., 1096. 

43. Mass.—^Hughes v. Gaston, 183 
KB. 752, 281 Mass. 292, certiorari 

' denied 58 S.Ct. 666, 289 U.S. 737, 
77 L.Bd. 1485—^Renaldi v. New 
York Cent R. Co, 152 N.B. 878, 
256 Mass. 337. 

Tex—^Ft. Worth & R. G. R. Co. v. 

Bird, Civ.App., 196 S.W. 697. 
Oxlgliial dedaratioii, demuxmlULe 
Where an original declaration bas¬ 
ed on a stale statute would have 
been demurrable if drawn under the 
Federal Bmployers’ Liability Act 
an amendment declaring on the lat¬ 
ter act is not merely a change in 
form but a very vital change in sub¬ 
stance, and does not relate back to 
the filing of the original declaration. 
—Clark V. Gulf, M. & N. R. Co., 97 
So. 185, 132 Miss. 627. 

44. La.—Keith v Texas & P. Ry. 
Co, 132 So. 223, 171 La. 767 

Mich—Kruk v. Minneapolis, St P. 
& S. S M Ry. Co, 241 N.W. 162, 
267 Mich. 162. 

N.J—Tuthill V. Pennsylvania R. Co, 
1>66 A. 633, 9 N.J.Mlsc. 1091. 

37 C.J. p 1077 notes 68, 68. 

Xatent to declare on cause imder 
state law 

The rule set forth in the text has 
been held to apply even though coun¬ 
sel for plaintiff states that he in¬ 
tended to declare in the original 
complaint on a cause of action under 
the state law.—Curtice v. Chicago & 
N. W. E. Co., 166 NW. 484, 162 Wis 


421, L.R.A 1916D 316—37 C J. p 1077 
note 69. 

Jn. xrew York 

(1) Where a railroad employee 
died pending an action brought by 
him for personal injuries under the 
state law, it was held that his per¬ 
sonal representative could not, aft¬ 
er the expiration of the statute of 
limitations, fide, as substituted plain¬ 
tiff, an amended complaint based on 
a right of action given by the Fed¬ 
eral Bmployers* Liability Act.— 
Hughes v. New York, O & W. R. Co., 
143 NY.S. 603, 158 AppDiv. 443. 

<2) In a subsequent case in which 
a railroad employee brought an ac¬ 
tion against the carrier based on 
the common law and the statutory 
law of the state, a motion to amend 
the complaint so as to predicate lia¬ 
bility on the Federal Bmployers* Li¬ 
ability Act was granted, the amend¬ 
ment being held not to introduce a 
new cause of action so as to be bar¬ 
red by the statute of limitations; 
and the earlier case was distinguish¬ 
ed on the ground that it involved a 
death claim —^Kinney v. Hudson Riv¬ 
er R. Co., 162 N.Y.S. 42, 98 Misc. 11, 
arnrmod 164 N.YS. 109«, 177 App. 
Div 948. 

(3) On a motion for a new trial 
after the trial of the latter case, 
it was said that although it had been 
proper for the court to permit the 
amendment so as to predicate liabil¬ 
ity under the Feder^ Bmployers’ 
Liability Act, on the' ground that 
the statute of limitations was a mat¬ 
ter of defense to be pleaded and 
proved by defendant, nevertheless 
a new cause of action had been in- 
iroduced and defendant was enti- 
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tied to plead the statute of limita¬ 
tions and rely thereon as a defense. 
—Kinney v. New York Cent. & H 
R R. Co., 166 N.Y.S. 868, reversed on 
other grounds 171 NY.S. 1090, 186 
AppDiv. 908. 

(4) Where the original cause of 
action was based on* common-law 
negligence, an amendment based on 
the Federal Safety Appliance Act 
was held to introduce a new cause of 
action subject to the statute of limi¬ 
tations.—Kent V. Brie R Co, 190 N. 
YS. 273, 116 Misc 650, aiHrmed 194 
N.Y.S 629, 201 App.Dlv. 293. 

(5) Later authority has held that 
amendments to complaints under 
common law or state Bmployers* Li¬ 
ability Act will be allowed, so as 
to bring action within Federal Em¬ 
ployers’ Liability Act or Federal 
Safety Appliance Act even after 
statute of limitations against new 
actions under such statute has run 
—^Luce V. New York, C. & St. L. R 
Co., 211 N.Y.S 184, 218 App Div. 374. 

45. Pa.—Casseday v. Baltimore & 

O. R Co. 22 A 2d 663, 343 Fa. 
342. 

Introducing new cause of action gen¬ 
erally see infra § 281. 

46. Neb.—^Hensley v. Chicago, St 

P. , M & O Ry. Co., 264 N.W. 426, 
126 Neb 579, certiorari denied 56 
set. 108, 293 U.S. 693, 79 L.Bd. 
687. 

47. Mich.—Jorgensen v. Grand Rap¬ 
ids & I R. Co.. 166 N.W. 635. 189 
Mich. 637 

39 C.J. p 958 note 61. 

Amplifying original pleading gener¬ 
ally see infra S 280 b. 

48. N.H.—Tondreau v. Boston & IbL 
I R. R., 157 A. 76, 86 N.H. 285. 
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tion of federal statutes, without stating any particu¬ 
lar federal statute, an amendment alleging for the 
first time that injuries were received while engaged 
in interstate commerce so as to bring the case un¬ 
der the Federal Employers’ Liabilily Act does not 
introduce a new cause of action.^® 

Under some statutes and rules of court, where 
the original pleading is framed under the Federal 
Employers’ Liability Act, an amendment relates 
back if it arises out of the same conduct, transac¬ 
tion, or occurrence set forth in the original plead- 
ing.®<> 

Change from personal injuries to wrongful death. 
If the original action is one for personal injuries, 
an amendment seeking a recovery for ensuing death 
under the Federal Employers’ Liability Act intro¬ 
duces a new cause of action, so that the statute of 
limitations is not interrupted by the commencement 
of the original action.5i 


§ 280. -Introducing No New Cause of 

Action 

a. In general 

b. Perfecting or amplif3dng original 

pleading 

c. Particular applications 

a. In G-eneral • 

An amendment of a complaint relates back to the 
commencement of the action, with respect to the tolling 
of the statute of limitations, where It sets up no new 
cause of action. 

An amendment of a declaration, petition, or com¬ 
plaint which sets up no new cause of action or claim 
and makes no new demand relates back to the com¬ 
mencement of the action, and the running of the 
statute against the claim so pleaded is arrested at 
that point and this rule applies although the lim- 


N J.—^Tuthlll V. Pennsylvania R Co, 
156 A. 633, 9 ir.J.Mlsc. 1091. 

37 C J p 1073 note 22 [a]. 

49. U S.—Wabash Ry. Co. v. Bridal, 

C. C.A.MO., 94 F ,2d 117 . certiorari 
denied (69 S.CtI 63, 305 U.S. 602. 83 
L.Ed. 382. 

50. U S —^Tiller v. Atlantic Coast 
Line R. Co, Va., 65 S.Ct 421, 323 
U.S. 574, 89 L.Ed. 465 

Claims arislngr out of same transac¬ 
tion or occurrence generally see 
supra subdivision d of this sec¬ 
tion. 

51- U.S.—Baltimore & O. S. W. R. 
Co. V. Carroll, Ind., 50 S.Ct. 182, 
280 U.S. 491, 74 L.Ed. 566. 

52, US.—^Manhattan Oil Co v. Mos- 
by, CCA.MO.. 72 F.2d 840, certio¬ 
rari denied 55 S.Ct. 237, 293 U.S. 
623, 79 L.Ed. 710—Hovland v- 

Farmers* State Bank of Chnstme, 
N.D., CC.A.Minn., 10 F.2d 478— 
Broussard v. Missouri Pac. R. Co, 

D. C.La., 47 F.Supp 750. 

Ala.—^Lost Creek Coal & Mineral 
Land Co. v. Hendon, 110 So. 308, 
215 Ala. 212—Snead v. Stephens, 
5 So.2d 737, 30 AlaApp. 349, cer¬ 
tiorari granted and reversed on 
other grounds 5 So.2d 740, 242 Ala. 
76. 

Anz.—^Daniel v. City of Tucson, 79 
P.2d €16, 62 Arlz. 142, 117 A.L.R. 
1211—^Mitchell V. Vulture Min. & 
Mill. Co.. 55 P.2d 636, 47 Anz. 
249. 

Ark.—Paris Punty Coal Co. v. Pen¬ 
dergrass, 104 S.W.2d 455, 193 Ark. 
1031. 

Cal.—Wennerholm v. Stanford Uni¬ 
versity School of Medicine, 138 P. 
2d 522, 20 Cal.2d 713, 141 A.L.R 
1358—Jones v. Wilton, 75 P.2d 
593, 10 Cal.2d 493—Work v. Coun¬ 
ty Nat. Bank & Trust Co of Santa 


Barbara, 51 P.2d 90, 4 Cal.2d 532 
—Hlrman v. Borzage, 172 P.2d 
90, 75 Cal.App.2d 865—Veterans* 
Welfare Bd. v. City of Oakland, 
169 P.2d 1000, 74 Cal.APP.'2d 818— 
Gallagher v. Califomla Pacific Ti¬ 
tle & Trust Co., 57 P.2d 195, 13 
Cal.App.2d 482—Ginsberg v. Fara- 
one, 14 P.2d 777, 126 Cal.App 337 
—^Meraviglia v. Bovee, 298 P 1040, 
113 Cal App. 752—Eleem v. Chapot, 
297 P. 574, 112 CaLApp. 553. 

D.C—^District of Columbia v. Leys, 
63 F.2d 646, 62 App.D.C. 3, followed 
in 63 F.3d 648, 62 App.DC. 5, cer¬ 
tiorari denied 53 S.Ct. 787. 289 U. 

5 756, 77 L.Bd. 1500. 

Fla—Corpus Jtizis cited in Living¬ 
ston V. Malever, 137 So. 113, 118, 
103 Fla. 200. 

Ga—^Pope V. Barnett, 177 S.B. 358, 
50 GaApp. 199. 

Ind.—^Butler v Domer, 32 N.E.2d 
594, 218 Ind. 260—Attica Building 

6 Loan Ass‘n of Attica v. Colvert, 
23 N.R2d 483, 216 Ind. 192. 

Ky.—Martin v. Hall, 180 S.W.2d 390, 
297 Ky. 537. 

La.—National Park Bank v. Concor¬ 
dia Land & Timber Co, 105 So 
234, 159 La 86^—^Myers v. Gulf 
Public Service Corporation, 132 So. 
416, 15 La App 589. 

Md.—^Neel v. Webb Fly Screen Mfg. 
Co., 48 A.2d 331. 

Mass.—^Star Brewing Co. v. Flynn, 
158 N.E. 891, 261 Mass. 426. 

Mo.—Knudsen v. Kansas City Public 
Service Co., App., 141 S.W.2d 252— 
Hargis v. Denny, App., 117 S.W.2d 
868—Rathmacher v. Linberg, App., 
14 S.W.2d 467. 

Mont.—Chisholm v. Vocational 
School for Girls, 64 P.2d 838, 103 
Mont. 503. 

Neb.—Kennedy v. Potts, 258 N.W. 
471, 128 Neb. 213. 
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N.T.—^Rudkowsky v. Eduitable Life 
Assur Soc. of U. S., 261 N.T S. 
23, 145 Misc. 765, affirmed 265 N. 
T.S. 721, 238 App.Dlv. 704, re¬ 
versed in part on other grounds 
and affirmed in part Goldberg- 
Rudkowsky v. Eaultable Life As¬ 
sur. Soc. of U. S., 195 N.E. 149, 
266 N.T. 451—Wilson v. Smith, 
14 N.Y.S. 628, 59 NT.Super. 380. 

Ohio.—^Douglas v. Daniels Bros Coal 
Co., 22 N.E.2d 195, 185 Ohio St 
641, 123 A.L.R. 761. 

Okl.—^Metropolitan Life Ins. Co v. 
Keith, 105 P.2d €28, 1'87 Okl. 684— 
Oklahonaa City v. Eylar, 61 P.2d 
649, 177 Okl. 616—Chickasha Cot¬ 
ton Oil Co. v. Radney, 45 P.2d 54, 
172 Okl. 368—^Morton v. Moore, 6 
P.2d 802, 150 OkL 331—Morton v. 
Wilson, 6 P.2d 798, 159 Okl 177 
—^Boake v. City of Anadarko, 2 
P.2d 941, 151 Okl 115—J-ohnson v. 
Render, 270 P. 17, 132 Okl. 169. 

Or.—^Ross V. Robinson, 147 P.2d 204, 
174 Or. 25—Fox v. Ungar, 98 P2d 
717, 164 Or. 226—^Thompson v. Un¬ 
ion Fishermen*s Co-op. Packing 
Co, 273 P. 953, 128 Or. 172—Rich¬ 
ardson V. Investment Co., 864 P. 
458, 124 Or. 569, costs disallowed 
266 P. 1117, 124 Or. 669—Hill v. 
Wilson, 261 P. 422, 123 Or. 193. 

Pa —Calabria v. State Workmen*s 
ins Fund, 200 A, 169, 132 Pa Su¬ 
per. 118, reversed on other grounds 
3 A.3d 322, 333 Pa. 40—Stelmack 
V. Glen Alden Coal Co., 82 Pa.Dlst 
& Co. 335—^Home Ins. Go. v. Szczy- 
pinski, Com.Pl., 24 Erie Co 67— 
Boger v. General Ribbon MlUSr 
Com.Pl., 28 North.Co. 68. 

R.L—Brickie v. Quinn, 7 AL,2d 890, 
63 R.I. 120. 

Tenn—Whitson v. Tennessee Cent 
Ry. Co., 40 S.W.2d 396. 163 Tenn. 
35—^Macklln v. Dunn, 170 S.W, 
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itation is by contract rather than by statute ^3 It 
has been asserted that courts should be liberal in 
allowing amendments to save a case from the stat¬ 
ute of limitations when the cause of action is not 
totally changed,54 and that especially should a liber¬ 
al rule be applied m respect of amendments when 
a defendant has had notice from the beginning that 
plaintiff is setting up and tr 3 ring to enforce a claim 
against him because of, specified conduct, since the 
reasons for the statute of limitations do not exist 
in such a case.®® 

Variance between pleading and proof. • An 
amendment which simply avoids a variance between 
the proofs and the dedaration does not state a new 
or different cause of action®® unless the variance is 
fatal.®^ Indeed, it has been said that decisions deal¬ 


ing with mere variance between allegation and 
proofs are not pertinent to questions relating to the 
amendment of pleadings or to the applicability 
thereto of the statutes of limitation.®® 

An unnecessary amendment does not constitute a 
new cause of action,®® 

b. Perfecting or Amplifying Original Plead¬ 
ing 

An amendment which merely perfects or amplifies 
the cause of action set up in the original pleading re¬ 
lates back to the commencement of the action, as far 
as concerns the tolling of the statute of limitations. 

An amendment which is merely a perfected state¬ 
ment of the original cause of action relates back 
to the time of the commencement of the original ac¬ 
tion.®® Thus, where the original declaration states 


588, 130 Tenn. 342, AnnOaslOlOB 
508—<:!ooper’s Ustate y. Kealhley, 
177 S.W.2d 356, 27 Tenn App 7— 
Town of Franklin v Hermitage 
Engineering Oo, 12 Tenn.App. 434. 
Tex—Thouvenln v. Lea, 26 Tex 612 
—^Firat* State Bank v. National! 
Bank of Commerce. Civ App., 09 
SW.2d 406, error refused—San Ja¬ 
cinto Trust Co. V. Goodwin, Civ 
App., 88 S.W.2d 525—Goodwin v. 
Hidalgo County Water Control & 
Improvement Bist. No. 1, Civ App, 
58 S.W.2d 1092, error dismissed— 
Boulhern Surety Co of New York 
V. First State BsJik of Marauez, 
Olv.App., 54 S.W.2d 588, error re¬ 
fused—Cockran v. Carruth, Civ. 
App, 12 SW.2d 1078, error dis¬ 
missed—Irvin V. Irvin, Clv.App., 
7 S.W.Sd 1103—First Nat Bank v. 
Pouglas, Clv.App., 7 S.W.2d 148, 
ainrmed Bouglas v. First Nat. 
Bank, 40 S.W.2d 801, 120 Tex. 631 
—Morton Salt Co. v. Heelo, Civ. 
App, 293 SW. 224, error dismiss¬ 
ed 294 S.W. 1107, 116 Tex. 608— 
K. Tldeman & Co. v. McDonald, 
Clv.App., 275 S.W. 70. 

Va.—Thomas Branch & Co. v. Riv¬ 
erside & Dan River Cotton Mills, 
137 S.B. 614, 147 Va. 622. 

Wash.—Bruce v. First Nat. Bank, 41 
l>.2d 779, 180 Wash. 614—Guaranty 
Trust Co. V. Yakima First Nat. 
Bank, 88 P.2d 384, 179 Wash, 615 
W.Va—^Morrison v Judy, 18 fl.B.2d 
761, 123 W.Va. 200. 

17 C.J. p 236 notes 92, 93—37 C.J. 
p 1069 note 91, p 1070 note 92 
—39 CJ. p 968 note 60—43 CJ. p 
123(6 note 33—65 C.J. p 73 note 
79. 

Same ohUgatloa and amount 
Amendment of complaint after ex¬ 
piration of limitation period, by 
adding cause of action based on 
same obligation and seeking recov¬ 
ery of same amount as previously 
pleaded cause of action, was held 
proper—De L’Eau v. Williams, 33 P. 
2d 427, 139 Cal App. 116. 


Amendment of <<xight of action” 

A “right of action" is remedial, 
while a “cause of action" is sub¬ 
stantive, and an amendment of the 
former does not affect the substance 
of the latter, and hence an amend¬ 
ment of the former does not prevent 
amended petition from relating back 
to date of filing of original petition 
for purposes of determining whether 
the action is barred by limitations. 
—^Douglas V. Daniels Bros. Coal Co., 
22 N.E2d 196, 136 Ohio St. 641, 3 23 
A.L.R. 761 ■ 

Adherence to theory stated ia addi¬ 
tional counts 

Where, although second reamended 
declaration stated a cause of action 
different in theory from that ex¬ 
pressed In original declaration, it did 
not depart from theory stated in ad¬ 
ditional counts of original declara¬ 
tion filed with defendants’ consent 
before statutes of limitation would 
have run, refusal to allow pleas of 
limitations was proper—Ake v 
Blrnbaum, 26 So.2d 213, 156 Fla. 
736, followed in 25 So 2d 226, 156 
Fla. 760. 

53. U S.—^Bankers’ Surety Co. v. 

Holly. Colo, 219 F. 96, 134 CCA. 

636. 

Limitation by contract see supra 9 

26 

Iblmltatlon Imposed by bond 

An amended *stalement of claim 
filed in action on bond subsequent to 
time allowed by terms of bond for 
bringing of action thereon did not 
set forth a new cause of action 
which would have been barred under 
provisions of bond, where amend¬ 
ment merely remedied defect in for¬ 
mer statement and amplified alleged 
cause expressed in it, and parties, 
contract sued on, and measure of 
damages were the same in both in¬ 
stances.—^First Catholic Slovak Un¬ 
ion of U S. V. American Surety Co 
of New York, DC.Pa., 24 FSupp. 
216. 


64. Pa.—Calabria v. State Work¬ 
men’s Ins. Fund, 200 A. 169, 132 
Pa Super 118, reversed on other 
grounds 3 A 2d 322, 333 Pa. 40. 

37 C.J p 1070 note 96. 

55. US—^New York Cent. & H R 
R. Co V. Kinney, N. Y., 43 S.Ct. 
122. 260 US. 840. 67 L.Bd. 294— 
Wabash By. Co. v. Bridal. C.C.A 
Mo.. 94 F2d 117, certiorari denied 
59 S.Ct. 68, 306 U.S. 602, 83 LEd. 
382—Bowles v. Tankar Gas, DC 
Minn, 6 FRD 230. 

N Y.—^Lolper v. Manhattan Batting 
& Felting Co, 59 N.Y S 2d 468, 
270 AppDiv. 331 

56. Ill.—^Milauskls v. Terminal R. 
Assoc, 122 NE. 78, 286 Ill 547. 

37 C.J p 1071 note 1 

57. Pa.—^Barnett v. Cain, 61 Pa.Su- 
per. 642. 

37 C J. p 1071 note 2. 

58. Ala—^Birmingham v. Shirley, 96 
So. 214, 209 Ala. 305. 

59. Tenn.—Oozpus Otirls cited In 
Mellon V American Flour & Gram 
Co, 9 Tenn App. 3(33, 391. 

37 C J p 1071 note 6. 

ea Arlz.—^Kunselman v. Southern 
Pac R Co., 263 P. 939, 33 Aria 
250 

Ky.—Black Star Coal Co v. Gar¬ 
land, 30 SW.2d 900, 23»6 Ky. 204. 
Okl —^Amis V Maney, 4 P 2d 1048, 
163 Okl. 193—Collum v. Stokes. 
298 P. 1036, 146 Okl. 176. 
Jnzisdictioauil facts 

(1) A new cause of action has 
beei]i held not Introduced by an 
amendment which merely supplied 
an omitted element of the cause of 
action, such as value, which was 
essential to jurisdiction—^Leifeste v. 
Stokes, Tex.Civ.App., 46 S.W.2d 1006. 

(2) An amendment of a petition 
in a federal court alleging jurisdic¬ 
tional facts, which does not intro¬ 
duce any new cause of action, relates 
back to the commencement of the 
suit for the purposes of the statute 
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a cause of action, but does it imperfectly, and aft¬ 
erward an amended declaration is filed, correcting 
the defect, the plea of the statute of limitations will 
relate to the time of filing the original declaration, 
provided, however, the new pleading is an amend¬ 
ment and not an independent proceeding.®^ A new 
suit is not instituted, and the statute will not avail 


for the period between the original and amended 
pleadings where plaintiff by amendment sets up no 
new matter or claim, but merely restates the same 
cause of action®® more correctly®^ and specifically®® 
or more clearly and concisely.®® An amendme n t re¬ 
lates back where it merely expands or amplifies what 
is already alleged in support of the action,®^ or 


of limitations.—Bison State Bank v. 
Billinsrton, Tex., 228 £*. 116, 142 C.a 
A. 522. 

61. U.S.—Wausau Sulphate Fibre 
Co. V. U S.. CtCL, 49 F.2d 666— 
Keaton v Little, C.O.A.Okl., 34 F. 
2d <396—^La Cueva Ranch -Co. v. 
Brewer, C.C.A.ni.. 23 F.2d 369. 

Cal —Stockwell v. McAIvay. 74 P. 
2d 504. 10 Cal.2d 368, certiorari 
denied McAlvay y. Stockwell, 58 
S.Ct. 1047, 304 UJS 547, 82 L.Ed. 
1520—^Day v. Western Loan & 
Bldg Co., 108 P.2d 702, 42 Cal. 
App.2d 226. 

Fla—Wilbur v. Hampton, 174 So. 
742, 128 Fla. 256. 

111.—Anderson v. Behr, 19 N.F 2d 428, 
299 IlLApp. 90—^Huntoon v. Pritch¬ 
ard, 14 K.E.2d 507, 295 lllApp. 10, 
reversed on other grounds 20 NE. 
2d 53. 871 Ill. 86—Zister v. Pollack, 
262 ZlLApp. 170—Scharfenstein v. 
Forest City Knitting Co., 253 Ill. 
App. 190. 

Ind.—^Butler v. Bomer, 32 N.E.2d <594, 
218 Ind. 260. 

Kan.—Springer y. Roberts, 101 P.2d 
908, 151 Kan. 971. 

Mo —Wente v. Shaver, 169 S.W.2d 
947, 350 Mo. 1143, 145 A.LR. 1176. 
Okl—Corpus Juris anoted in Mont¬ 
gomery Ward & Co. v. Pittsburgh 
Mortg Inv. Co.. 18 P.2d 1055, 1057, 
162 Okl. 24. 

Tex.—Curtis v. Speck, Clv.App., 130 
S.W.2d 848, error refused—^Ameri¬ 
can Nat. Ins. Co v. Nicholson, Civ. 
App., 119 SW.2d 128—White v. U. 
S. Fidelity & Guaranty Co., Civ. 
App.. 45 S.W.2d 756. 

87 aj. p 1072 notes 16-18. 
Insufficiency of original pleading see 
supra 9 279 b. 

'When the main facts are set out 
in the original pleading, and an 
amendment is made which merely 
elaborates upon those facts and sets 
forth additional incidental facts not 
changing the original picture pre¬ 
sented, although those Incidental 
facts may be necessary, in point of 
strict law, to the statement of a 
good cause of action, the amend¬ 
ment Introduces no new cause in 
such sense as to let in the plea of 
the statute of limitations.**—^Illinois 
Cent. R Co. v. Wales, 171 So. 586, 
539, 177 Miss. 875. 

Curing unoertaiaty 
A substituted pleading which does 
no more than make certain that 
which -was therein uncertain is not 
barred by limitations, even though It 


is filed at a time which would be too; 
late if it stated a new cause of ac¬ 
tion.—Hoegh V. Miller. 180 N.W. 653, 
100 Iowa 657. 

Sufilcleaicy to support verdiet or 
Judgment 

An amendment may relate back 
where the original declaration, al¬ 
though defective, nevertheless states 
a cause of action which nught be 
good after verdict, or sufficient to 
sustain a judgment rendered thereon. 
—^Bishop V. Chicago R. Co., 124 N.B. 
837, 290 Ill 194—White v. City of 
Belleville, 1 N.E 2d 790, 284 IlLApp. 
322, reversed on other grounds 6 N. 
E.2d 215, 364 IlL 577, conformed to 
9 N.E.2d 68, 290 IlLApp. 616. 

Bona fide attempt to state cause 
of action against a party which fails 
hy reason of some imperfections may 
be remedied by amendment so that 
the amended pleading will relate 
hack to the date of the filing of the 
original defective pleading and avoid 
the runmng of statute of limitations 
in the interim.—^Day v. Western Loan 
& Bldg. Co.. 108 P.2d 702, 42 Oal.App. 
2d 226—^Alvez v. Toprahanian, 102 
P.2d 566, 39 CalApp.2d 126—Gates v. 
Wendling Nathan Co.. 81 P.2d 173, 27 
OaLApp.2d 307. 

XTonresldenoe of defendant 
An amendment alleging the non¬ 
residence of defendant, in order to 
avoid the plea of the statute of limi¬ 
tations, adds no new cause of action 
and is allowable.—Hardee v. Lovett, 
9 S E. 680, 83 Ga. 203. 

62. Ky.—^Martin v. Mathis, 255 S.W. 
67. 200 Ky. 410. 

37 C.J. P 1073 note 19. 

63. Fla.—Livingston v. Malever, 187 
So. 113, 103 Fla. 200. 

111.—^Lincoln Park Coal & Brick Co. 
V. Wabash Ry. Co., 170 N.K 8, 338 
Ill. 82 

Ind.—^Humphries v. McAuley, 187 N. 

E. 262, 205 Ind. 469. 

N.J.— Corpus Juris dted iu Rygiel v. 
Kanengdeser, 176 A. 605, 606, 114 
N.J.Law 311. 

Pa—Stoner v. Erisman, 56 A. 77, 206 
Pa. 600. 

24 C.J. p 786 note 46—87 C.J. p 1071 
note 10—43 C J. jp 1235 note 64. 

64b, Kan.—^Duensing v. Leaman, 102 
P.2d 992, 152 Kan 42. 

N.J.— Corpus Juris died iu Rygiel v. 
Kanengleser, 176 A. 606, 606, 114 
N.J.Law 311. 

87 C.J. p 1071 note 11. 

6E. N. J.—Corpus Juxla cited iu 


Rygiel v. Kanengleser, 176 A. 605, 
606, 114 N.J.Law 311. 

OkL—Johnson v. Render, 270 P- 17, 
132 Okl. 169. 

Pa.—Hopf V. Ashcraft Com.Pl., 20 
Wash Co. 143. 

37 C J. p 1071 note 12. 
particular constitutional provisions 
violated 

Where original complaint charged 
in general terms that statute violat¬ 
ed federal and state constitutions, 
permitting amendment after running 
of limitation period, so as to show 
what provisions of such constitu¬ 
tions were violated was not reversi¬ 
ble error.—Needham v. Proffitt 41 N. 
E.2d 606, 220 Ind. 265. 

66. Ind.—^Limhert v. Waznltsky, 183 
N.E. 128, 191 Ind. 419. 

N J.—Corpus Juris dted iu Rygiel v. 
Kanengleser, 176 A. 605, 606, 114 
N.J.Law 811. 

67. US.—Maty v. Grasselli Chemi¬ 
cal Co., NX, 68 S.Ct 607, 303 U. 
S. 197, 82 L.Ed. 746—Barthel v. 
Gtamm, C C A.Ga., 145 F.2d 487, 
certiorari denied 65 S.Ct. 1026, 824 

U. S. 878, 89 L.Ed 1430—Kansas 
Gas & Electric Co. v. Evans, C.C.A. 
Kan., 100 F.2d 549, certiorari de¬ 
nied Evans v. Kansas Gas 6s Elec¬ 
tric Co., 69 S.Ct 790. 306 U S 666, 
83 L.Ed. 1061—Wabash Ry. Co. ▼. 
Bndal, C.aA.Mo, 94 F.2d 117, cer¬ 
tiorari denied 69 S.Ct 63, 605 U.S. 
602, 83 L.Ed. 882— Berry v. South¬ 
ern Ry. Co., D.C.Tenn., 29 F.Supp. 
1006, appeal dismissed, C.C.A.» 114 
F.2d S68—^Bowles v Pure Oil Co., 
D.C.Pa., 5 FR.D. 300. 

Ariz.—^Darnel v. City of Tucson, 79 
P.2d 516, 52 Ariz. 142, Il7 AJUR. 
1211 . 

Cal.—Wells V. Lloyd, 66 P.2d 517, 6 
Cal.2d 70—Domherg v. Frank Me- 
line Co., 9 P.2d 306, 121 Oal.App. 
630. 

Fla.—Corpus Juris dted in James t. 
Dr. P. Phillips Co., 155 So. 661. 
663, 115 Fla, 472. 

Ill.—^Huntoon v Pritchard, 20 N.B. 
2d 58, 371 Ill. 36. 

Ind.—-Attica Building A Loan A88*n 
of Attica V. Colvert ^3 N.E 2d 488, 
216 Ind. 192—Standard Oil Co. v. 
Soderling, 42 N.E.2d 873, 112 Ind. 
App. 487. 

Iowa.—^McComack v. Plckarell. ,264 
N.W. 746, 229 Iowa 457—PettUohn 

V. Weede, 258 N.W. 72, 219 Iowa 

465—Green v. Phoenix Ins. Co. o^ 
Hartford, Conn., 253 86, 218 

Iowa 1131—Pease v. Cbtizens* Gtste 
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states additional facts to strengthen the right of re¬ 
covery on the original cause of action,or sets 
out further in detail the consequences arising from 
the cause of action;®® and especially is this true 
where the case made on the tnal would have been 
provable to the same extent had the amendment not 
been filed.^® 

Amendment of a complaint, petition, or statement 
of claim by substitution of the correct date of a 
particular act or event ordinarily relates back to 
the commencement of the action as far as concerns 
the period of limitations.^^ Where the original 
pleading sets forth a charge of negligence in gener¬ 
al terms, an amendment which states additional 
grounds of negligence or particularizes the charge 
relates back.*^® With respect to limitations, an 
amendment in a tort action may vary the statement 
of the original complaint as to the manner in whidi 
plaintiff was injured, or as to the manner of defend¬ 
ants* breach of duty, without necessarily setting 


up a new cause of action.^® Where a pleading seek¬ 
ing recovery for damages caused by defendant's 
negligence fails to allege due care on the part of 
plaintiff, an amendment for the purpose of alleging 
due care or negativing contributory negligence does 
not set up a new cause of action.^^ 

c. Pardcnlar Applications 

The rule that an amendment relates back to the 
commencement of the action with respect to limitations, 
where it introduces no new cause of action, although it 
may perfect or amplify the original pleading, has been 
applied in many different kinds of actions and under 
widely varying circumstances. 

In accordance with the rules discussed supra sub¬ 
divisions a and b of this section, various amend¬ 
ments have been held not to introduce a new cause 
of action, but rather to relate back to the com¬ 
mencement of the action with respect to suspension 
of the running of the statute of limitations, in ac¬ 
tions for or involving accounts or accounting,7® 


Bank of Eiajrlham, 228 K.W. 83, 210 
Iowa 831—Halfpap v. Gruis, 202 N. 
W. 592, 199 Iowa 757. 

Neb.—Macumber v. Gillett, 294 N.W. 
854, 138 Neb. 714. 

N.J.—^BCagrliaro v. Modem Homes, 178 
A. 783. 116 N.J.I-aw ISl—Rygrilel v. 
Kanengieser, 176 A. 605, 114 N.J. 
flLiaw 311—CampbeU v. City of 
Hackensack, 179 A. 637, 13 N.J. 
Misc. 578—I>i Lello v. Manufactur¬ 
ers' Land & Improvement Co., 165 
A. 121, 11 N.J.Misc. 164—Skae v. 
Cotes Corporation, 161 A. 602, 10 
N.J.M1SC. 912—O’Shauffhnessy v. 
Bayonne News Co., 154 A. 13, 9 N. 
J.M 1 SC. 346, affirmed 160 A. 696, 109 
N-J-Law 271. 

N.T.—Harrlss v. Tams, Lemolne & 
Crane, 179 N.1S. 476. 258 N.T. 229 
—Land v. Merchants Despatch 
Transp. Co, 8 N.TS.2d 724, 255 
App.Div. 929, reargument denied 11 
N.T.S.2d 641, 256 App.Div. 1042— 
Scott V. Allen. 41 N.T S 2d 241, af¬ 
firmed 45 NT.S.2d 949, 267 App. 
Div. 766, motion denied 47 N.T.S. 
2d 118, 267 App.Div. 821, and 47 
N.TJS 2d 119. 267 App.Div. 821. 

OkL—^Boake v. City of Anadarko, 2 
P.2d 941. 151 OkL 115. 

Pa.—(Lehigh Nat. Bank of Catasau- 
qua V. Seyfried, 128 A. 536, 283 Pa. 
1—Wessling V Latkanich, 19 A.2d 
•533, 144 Pa Super. 317. 

Tex.—^Thouvenin v. Lea, 26 Tex. 612 
—Pirst State Bank v. National 
Bank of Commerce, 01v.App., 99 
S.W.2d 406, error refused—^Dines 
Bldg. Co. V. Cherry, Civ.App.. 49 
S.'W’.2d 913, error dismissed—Hous¬ 
ton 8b T. C. R. Co. V. Clement Grain 
Co., Civ.App, 10 S.W.2d 400. 

Utah.—Corpus trails dted la Peter¬ 
son V. Union Pac R Co., 8 P.2d 
627. 630, 79 Utah 213. 


37 C.J. p 10713 note 22—25 C.J. p 529 
note 42. 

Amplifying pleading brought under 
Federal Employers' Liability Act 
see supra $ 279 e. 

Joint eaterpxtes; agency 

Where original petition charged 
that defendants committed tort and 
stated elements thereof, and amend¬ 
ed petition merely added that de¬ 
fendants were engaged m jomt en¬ 
terprise in which each acted as oth¬ 
er's agent, original petition com¬ 
menced action with respect to statute 
of limitations.—>Wnght v. Hardesty,' 
19 P.2d 441. 137 Kan. 158. 

68i Okl.—^Harmon v. Hines, 16 P.2d 
94, 160 Okl. 120. 

37 C.J. p 1074 note 23. 

69. Ala.—Stith Coal Co. v. Alvls, 141 
So. 663, 224 Ala. 603 
OaL—Kleem v. Chapot, 297 P. 674. 
112 CaLApp. 553. 

"Sy .—Shelton Taxi Co. v. Bowling, 51 
S.W.2d 468, 244 Ky. 817. 

37 C J. p 1074 note 24. 

7a Iowa.—Blake v. Bedford, 151 N. 

W. 74. 170 Iowa 128. 

87 C.J. p 1074 note 25. 

71. U.S—Lykes Bros. S S. Co. v. 

Esteves, CC.A.Tex., 89 F.2d 528. 
Cal.—^Donlan v. Danielian, 265 P. 817, 
90 CaLApp. 675. 

Ill—Zlster V. Pollack, 262 IlLApp. 
170. 

La.—Fontenot v. Raftery, App., 14 
So 2d 77. 

N.J.—Corpus Jozis cited lu Rygiel 
V. SZanengieser, 176 A. 605, 606, 114 
N.J.Law 311. 

87 C.J. p 1070 note *97, p 1072 note 
14. 

72- Ala.—Jewel Tea Co. v. Sklivis, 
179 So. 532, 235 Ala 510. 


Pa.—McVeigh v. Scranton - Spring 
Brook Water Service Co., Com PL, 
45 LackJur. 29, 57 York Leg.Rec. 
190. 

73L N.J —O'Shaughnessy v. Bayonne 
News Co., 154 A. IS, 9 N.J.Misa 
345, affirmed 160 A. 596, 109 N.J. 
Law 271. 

Ooouzreiioe of aeddent as during or 
after alighting 

Complaint for Ixijuries due to neg^ 
ligent operation of vehicle while 
plaintiff was alighting therefirom 
could be amended after limitation pe¬ 
riod expired by adding that Injury 
occurred while plaintiff was crossing 
street after alightmg.—O’Shaughnes- 
sy V. Bayonne News Co, supra. 

Place of employment 
An amendment which broadened 
the description of the place of em¬ 
ployment where injuries were sus¬ 
tained has been held not to change 
the cause of etetion—^Maty v. Gras- 
selli Chemical Co, N.J.. 58 S.Ot. 507, 
303 U.S. 197, 82 (LEd. 745. 

74. IlL—Madl v. Chicago City Ry. 
Co, 121 111.APP. 602. 

Iowa—Cahill v. Illinois Cent. R. CO., 
115 N.W. 216, 187 Iowa 677. 

37 C J. p 1072 note 18 [c] (2). 

75. Cal—Jones v. Wilton, 75 P.2d 
593, 10 CaL2d 493. 

Mont.—Fowlis V. Heinecke, 287 P. 
169, 87 Mont. 117. 

Nev.—^Hough v. Reserve Gold Min- 
mg Co, 35 P.2d 742, 55 Nev. 375 
Tex.—^Reclamation Co. v. Simmons, 
CiV.App, 293 S.W. 194. 

Utah.—Newton v. Tracy Loan A 
Trust Co., 40 P.2d 204, 83 Utah 
547, reversed on other grounds 56 
P.2d 624, 88 Utah 568. 
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assault,^* attorneys’ fees,"’' bonds,’* carriers,’® i contracts,®* including building or construction con- 
checks'or drafts,*® commissions,*’conspiracy,** and | tracts,** and contracts of employment;** also in 


Wash.—Sayer v. MacKinnon, 276 P. 

880, 151 Wash. 588. 

87 C X P 1069 note 91 EgJ (D* P 1071 
note 12 [a] (4). 
gao-iwas Items, chaxffes, saA Aeht 

In suit on open account for mer¬ 
chandise sold defendant under writ¬ 
ten contract, amended petition seek¬ 
ing to recover in alternative on a 
quantum meruit, and also declaring 
on account as a stated account, was 
held not to set up a new cause of 
action, barred by limitations, where 
same items and charges appeared in 
amendment as in original, and same 
debt was sought to be recovered.— 
W. T. Rawleigh Co v. Lemon, Tex. 
Giv.App., 276 S.W, 1115. 

78. D.C—^Mellon v. Seymoure, 12 F. 

2d 836, 56 App.DC. 301. 

77- Cal.—Jones v. Wilton, 76 P.2d 
593, 10 CaL2d 493. 

TTy—^Middlesboro Home Telephone 
Co. V. Louisville & N. R. Co., 284 
S.W. 104, 214 Ky. 822. 

78. Paztieular bonds 

(1) Insurance agent’s bond.— 
Hodges v Price, TexClv.Aj>p.. 168 
S.W.2d 868, error refused. 

(2) Public contractor's bond—U. 
S. to Use of Shade Shop v. R. B. Mc- 
Banel Co., D.C5.Va, 16 F.Supp 905. 

(8) Purchaser's bond.—August v. 
ColUns, 244 N.W. 458, 260 Mich. 232. 

(4) Tax collector's bond.—^Med¬ 
ford V. Red River County, Tex.Qiv. 
App., 84 S.W.2d 345. 

79. Tex.—Houston & T. C. R Co. v. 
Clement Gram Co., Civ.App., 10 S. 
W.2d 400—^Pullman Co. v. Kansas 
City Southern Ry. Co, Clv.App., 
267 S.W. 1045. 

Farttcnlaar aanandmants 

(1) Injuries prior to death—Ake 
V. Blmbaum, 25 So.2d 213, 156 Fla. 
733. followed in 25 So.2d 225. 156 Fla. 
760. 

(2) Residence of deceased; ab¬ 
sence of personal representative.— 
Early v. Burt, 7 P.2d 95, 134 Kan. 
443, adhered to 12 P.2d 1117, 1<36 Kan. 
717. 

(3) Statute under which action 
brought. 

H.S.—Harrison v. Love, C.C.A.Mich., 
SI F.2d 11<5—^Batkiewicz v. Seas 
Shipping Co., D.C.N.Y.. ’53 F.Supp. 
802. 

Me—^Frost v. C. W. Cone Taxi & 
Livery Co., 139 A. 227, 126 Me. 
409. 

Ohio.—Louisville & N*. R. Co. v. 
Greene, 149 NE. 876, 113 Ohio St. 
546. 

Tenn.—Kennard v. Illinois Cent. R. 
Co., 148 S.W.2d 1017, 177 Tenn 
311, 124 AJ:i.R. 770—Parsons v. 
American Trust & Banking Co., 78 
S.W.2d 698, 168 Tenn. 49. 


(4) Violation of ordinance.—^Mc¬ 
Leod V. Savoy Hotel Co., 255 N.W. 
308, 267 Mich. 352. 

ZdabUity as lessee iTistesfl of as suc¬ 
cessor 

Amended declaration, seeking to 
hold railroad company as lessee, in¬ 
stead of successor, of another such 
company for tort liability incurred 
by latter before leasa did not pre¬ 
sent new cause of action.—Clinch- 
field R. Co. V. Dunn, C.C.A.Tenn, 40 
F.2d 586, 74 A.L.R. 1276, certiorari 
denied 51 SXit. 34. 282 n.S. '860, 75 
Ed. 761. 

80. US—Barthel v. Stamm, C.C.A 
Ga, 145 F.2d 487, certiorari denied 
65 set 1026, 324 U.S. 878, 89 L. 
Ed. 1430. 

Kan.—^Zecha v. Citizens' State Bank, 
230 P. 1058. 117 Kan 287. 

Tex.—Fidelity & Deposit Co. of 
Maryland v Fort Worth Nat. 
Bank, Com App, 65 S.W.2d 276— 
Texas Hardware & Implement Mut. 
Fire Ins. Co. v. Dallas Trust & 
Savings Bank, Civ.App., 295 S.W. | 
665. 

Aoesptanoe of drafts 

Amendment of petition to show de¬ 
fendants' acceptance of drafts was 
held not to set up new cause of ac¬ 
tion barred by statute, where origi¬ 
nal petition charged that defendants 
executed and delivered drafts.—Sib-j 
ley V. Perkins Bros. Dry Goods Co., 
Tex.Civ.App.. 12 S.W.2d 601 
8L Tex.—Burkholder v. Henderson, 
Clv.App., 97 S.W.2d 297, error dis¬ 
missed. 

Brokers’ oommlssioiis 
U.S.—Crown Central Petroleum Cor¬ 
poration V. Bates, C.C A.Tex., 37 
F.2d 508. certiorari demed 50 SCt. 
348, 281 US. 743. 74 L.Ed. 1156. 
Tex---Oole v. Denton, Com.App., 84 
S.W.2d 1091—Rose v. Clutter. Com. 
ApPm 271 S-W. 890—Wmn v. Ket¬ 
tle, Civ.App.. 119 S.W.2d 392. 
Oommlssioiis on. taxes collected 
Tex.—Medford v Red River County, 
Civ.App., 84 S.W.2d 345. 

SSL U.S —Great Southern Lumber 
Co. V. Williams, C.C.AlLa., 17 F2d 
468, affirmed Williams v. Great 
Southern Lumber Co., 48 iS.Ct. 417, 
277 U.S. 19, 72 L.Bd. 761. 

Iowa.—^Dickson v. Young, 210 N.W. 
452, 202 Iowa 1378 

83. U.S.—^American Cyanamld Co. v. 
Wilson & Toomer Fertilizer Co, 
aCAFla., 61 F.2d 66i6—Wlllits & 
Patterson v. Texas Refining Co., 
C.CA.Tex, 2 F.2d 547, 

Arlz.—Mitchell v. Vulture Min. A 
MIU. Co.. 55 P.2d 636, 47 Arlz. 249. 
Cal.—Dougherty v. California Kettle- 
man Oil Royalties, 69 P.2d 155, 9 
CaL2d 58—Lovelace v. Free, 54 P. 
2d 82, 11 Cal App.2d 370. 
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Minn.—Stebhms v. Friend, Crosby & 
Co„ 258 N.W. 824, 193 Mmn, 446. 
KY.—^Leiper v. Manhattan Batting & 
Felting Co., 59 N.Y.S.2d 458, 270 
App.Div. 331. 

Tenn—^Town of !BVanklin v. Hermit¬ 
age Engineering Co., 13 Tenn.App. 
434. ] 

Tex.— M ann Commission Co v. Ball, 
Civ.App., 48 S.W.2d 780, error dis¬ 
missed Ball V. Mann Commission 
Co., 50 S.W.2d 1090, 121 Tex. 496 
—Ford Motor Co v. Maddox Motor 
Co., Civ-App-, 48 S.W.2d 735, re¬ 
versed on other grounds 73 S.W.2d 
617, 123 Tex. 608—Wood v- Ingram, 
Civ App, 275 SW. 897—Holman 
Bros. V. Cusenbary, Clv.App., 268 S. 

I W. 1064. 

I Va.—Thomas Branch & Co. v. River¬ 
side & Dan River Cotton Mills, 187 
S.B. 614, 147 Va 532. 

ModUoatioin of wzittam obligation 
Amended petition for breach of 
contract was held not to state a new 
cause of action, which would be 
barred by limitation, where only dif¬ 
ference from original petition was 
In allegations as to modification of 
written obligation which would nega^ 
tive defenses pleaded in answer.— 
Zelen v Domestic Industries, 267 N. 
W. 352, 131 Neb 128. 

84, Iowa.—^Ralph B Slippy Engl- 
neenng Corporation v. City of 
Grinnell, 276 N.W. 68. 224 Iowa 
212 . 

Ky—City of Ashland v. Brown's 
Adm'x, 162 5.W.2d 552. 

Tex—^Dmes Bldg Co. v. Cherry, Civ. 
App, 49 srw.2d 913, error dis¬ 
missed—^Bradshaw v. Wolfe City, 
Civ.App., 3 S.W.2d '527, modified on 
other grounds, Com.A'pp., Employ¬ 
ers' Casualty Co. v. Wolfe City, 25 
S.W2d 320, readopted 85 S.W2d 
694, 119 Tex. 652. 

Tima of axeentioa of contract 
In action to recover overpayment 
on building contract, allegedly in¬ 
duced by fla.ud. fact that amended 
petition alleged that contract was 
made earlier than originally alleged 
did not constitute it a new cause of 
action barred by limitations.—Cohen 
v. Lewis. Tex.Civ.App., 44 S.W.2d 
468, error refused. 

score detailed statement of terms of 
contract 

In action by contractor to recover 
unpaid installments for contract 
work, amendment of complaint after 
expiration of limitation period by 
more detailed statement of terms of 
contract to meet defendant's coun¬ 
terclaim was held not to state new 
cause of action.—Mhgliapo ▼. Mod¬ 
em Homes, 178 A. 733, 115 N-JXaw 
151. 

85. Tex.—Wamock v. ^illlls. Com. 
App.. 291 S.W. 850. 
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actions for or involving contribution,decedents’ 
estates,defamation,*8 divorce,89 false arrest or 
imprisonment,®® fraternal benefit societies,®^ 


fraud,®2 injuries to property,®® insurance,®^ liabil¬ 
ity of corporate officers or directors®^ or stockhold- 


83. Arias.—Ocean Acc. & Guarantee 
Oorp. V. XJ. 6. Fidelity & Guaranty 
Co. 162 P.2d G09, *63 Arxz. 352— 
Gambrell v. McKean, 237 F. 196, 
28 Ariz. 427. 

87. Anz—Guarantee Title & Trust 
Co. V. Babbitt Bros, Trading Co., 
33 P 2d 734, 47 Ariz. 47. 

Okl.—^Revard v. Py-ah-hua-kah, 42 
P.2d 838. 171 Okl. 304. 

8& Cal.—^Meravigrlia v. Bovee, 298 
P. 1040, 113 Cal App. 752. 

37 C J. p 1071 note 2 ta]. 

Xxaet words used 

Amendment which purported to set 
out exact slanderous words used did 
not state new cause of action which 
would be barred by limitations.— 
Federal Land Bank of Baltimore v. 
Birchdeld, 3 S.B2d 405, 173 Va 200. 

89. BTature of decree as for divorce 
or annulment 

Amendment of complaint to set 
aside divorce decree for fraud, by 
correctly alle^rm^ that decree was 
for annulment of marriage instead of 
divorce, was held not allegation of 
new cause of action.—Gordon v. Goi^ 
don, 278 P. 375. 85 Ariz. 357, motion 
denied 281 P. 215, 35 Anz 5>32. 

90. D.C.—Goodacre v. Shulmler, 73 
F2d 519, 64 App D.C. 10 

Neb—^Dulfy v. Scheerger, 136 N.W. 
724, 91 Neb. 511. 

91. Tex —Grand Lodge Free and Ac¬ 
cepted Masons of Texas v. Walker, 
C1V.APP , 110 S.W.2d 945. 

9SL Cal.—^Hepner y. Hepner, 90 P 2d 
321. 32 Cal.2d '582—Stockwell v. 
McAlvay, 74 P.2d 304, 10 Cal.2d 
368, certiorari denied McAlvay v. 
Stockwell. 58 S.Ct. 1047, 804 U.S. 
547, 83 L.Ed 1520. 

Iowa —^Reinertson v. Struthers, 207 
N.W. 247, 201 Iowa 1186. 

Mo.—Citizens Bank of Festus v. 
Frazier, 177 S.W.2d 477, 352 Mo. 
867. 

Tex—Cochran v. Carruth, Civ.App., 
12 S.W.2d 1078, error dismissed. 

37 C.J. p 1071 note 12 [a] (2). 

Pzefesrenoe rather than aotual fraud 
Izi a suit to set aside deeds as be¬ 
ing in fraud of creditors, wherein 
the proof disclosed no actual fraud 
but did show a preference, an amend- 
zaent to conform with the proof 
would relate back to the time of in¬ 
stitution of the suit, so as to be 
within the statutory penod, since the 
cause of action remained in sub¬ 
stance the same as the original.— 
First Nat. Bank v. King, 3 SB 2d 
523, 131 W.Va 290. 

NegUgeaee ox fraud 
Where the only substantial differ^ 
ence between factual situations stat¬ 
ed in original complaint seeking re¬ 


covery for blindness induced by tak¬ 
ing drug and that stated in amended 
complaint filed after the statute of 
limitations had run was that the 
former charged that representations 
relied on were negligently made, 
while latter charged that representa¬ 
tions were made with knowledge of 
their falsity, amended complaint 
seeking recovery on the theory of 
fraud did not state an entirely differ¬ 
ent cause of action so as to render 
It barred by limitations.—Wenner- 
bolm V. Stanford University School 
of Medicine, 128 P2d 522. 20 Cal 2d 
713, 141 AL.R. 1358. 

93. Ark—Pans Punty Coal Co. v. 
Pendergrass, 104 S.W.2d 455, 193 
Ark. 1031. 

Okl.—Chlckasha Cotton Oil Co. v. 

Badney. 45 P.2d 54, 173 Okl 36S. 
Pa —^Vuletich v Highspire Flour 
Mills, Inc., 23 PADist. & Go. 488, 
41 Dauph.Co. 19S. 

AmeudmeiLts hMd to relate back 

in actions involving: 

(1) Automobile accidents. 

Ala—Hill V. Almon, 141 So. 625, 224 

Ala 658. 

La.—Muhleisen v, Eberhardt, App, 
21 So.2d 235. 

(2) Collapse of reservoir.—Callen¬ 
der V. Marks, 171 So. 86, 185 La. 948, 
conformed to, LaApp, 173 So. 785. 

(3) Damage to building resulting 
from excavation.—S. H. Kress & Co. 
V. Reaves, C.C.A.N.C., 85 F.3d 915, 
certiorari denied 57 8.Ct. 322, 299 U. 
S. 616, 81 L.Ed. 454. 

(4) Damage to realty by diversion 
of natural flow of water. 

Ariz.—Daniel v. City of Tucson, 79 
P.2d 316, 52 Ariz. 142, 117 A.L.R. 
1211 , 

Ill—St. Louis Mercbants’ Bndge 
Terminal Ry. Ass’n v. Schultz, 80 
N.B. 879, 226 Ill. 409. 

(6) Injury to crops by entry of 
stock.—Gulf, C. & S. F. Ry. Co. v. 
Stephenson, TexCiv.App., 273 S.W. 
294. 

(6) Pollution of waters. 

Ga—S egars v. City of Cornelia^ 193 
S.E. 794, 56 GaApp. 718. 

Idaho—^Idaho Gold Dredging Corpo¬ 
ration V. Boise Payette Lumber 
Co., 37 P2d 407, '54 Idaho 765. 

Okl.—Hamson v. Texas Co., 106 P. 
2d 1110, 188 Okl. 124—Pace v. Mas¬ 
sey, 100 P.2d 440, 186 Okl. 703. 

(7) Removal of trees.—Gulf States 
Utilities Co. V. Madeley, Tex Civ. 
App.. 86 S.W.2d 256, error dismissed. 

94. Pa—^M ackie v. Prudential Ins. 

Co., Com.Pl., 44 Lack.Jiir. 41- 
37 C.J. p 1069 note 91 lei (2). 
Particular Iduds of insnxaaice 

(1) Accident.—^Hawkinson v. Or- 
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der of United Commercial Travelers 
of AmerxcA Tex.Clv.App., 20 S.W.2d 
301. 

(2) Fira 

Ill—^Edgcur S. Kiefer Tanning Co. v. 
Alliance Ins. Co. of PhiladelphiA 
266 111 App. 362. 

Iowa —^Travelers' Ida Co. of Hart¬ 
ford, Conn, V. Farmers’ Mut Fire 
Ins. Ass'n of Monona County, 233 
N.W. 163, 211 Iowa 1051. 

OkL—Springfield Fire & Marine Ins. 
Co. V. Chadwick. 152 P.3d 277, 194 
OkL 392—American Eagle Fire In s. 
Co. V. Lively. 286 P. 797, 142 Okl. 
246—Home Ina Co. of New York 

V. Whitchurch, 281 P. 234, 139 Okl. 
1—^U. S. Fire Ins. Co. v Whit¬ 
church, 280 P. 834, Ids Okl. 182. 

Pa—S pry v. Farmers' Union Mut. 

Fire Ins. Co.. 101 Pa Super. 49. 
Tex.—Occidental Fire Ins. Co. v. 
Fort Worth Grain & Elevator Co, 
Civ.App., 294 S.W. 953. 

(3) Liability.—^Lincoln Park Coal 
& Brick Co. ▼. Wabash Ry. Co., 170 
N.E. 8, 338 Ill. '82—Richardson v 
Subscribers at Inter-Xnsurance Ex¬ 
change of Chicago Motor Club, 9 N. 
E2d 488, 291 IU.App. 606 

(4) Life. 

U.S.—^tna (Life Ins. Co. v. Moyer, 
CCA.Fa, 113 F.2d 974—Brown v. 
New York Life Ins. Co, D.C.N.J, 
32 FSupp. 443. 

Okl—^Metropolltaji Life Ins. Co. v. 
Keith, 105 P.2d 328, 187 Okl. 684. 

(5) Theft. 

Okl.-HSecurity Ins Co. of New Ha¬ 
ven. Conn., V. McAlister, 281 P. 
766, 139 Okl. 176. 

Tex—^Agricultural Ins. Co. of Wa¬ 
tertown, N. Y., V. Morgan-Wood- 
ward Auto Co., Clv.App., 63 S W.2d 
1087, error dismissed—^Northern 
Assur. Co. V. Gross, Civ.App, 1 S. 

W. 2d 369, error refused. 

(6) Title—Sunset Holding Corpo¬ 
ration V. Home Title Ins Co., 16 N. 
Y.S.2d 273, 172 Misc. 759. 

(7) Tornado.—Kenney v. Occiden¬ 
tal Ins Co., 34 N.E.2d 237, 36 Ohio 
App. 284. 

(8) War risk—^Ehdam v. U. S, CC. 
A Neb., 86 F.2d 192—Straw v. U. S., 
CCJLCal., 62 F.2d 767. 

95. U.S.—Aiken v. Insull, C.O.AI11. 
122 F.2d 746, certiorari denied 62 
act. 638. 313 U.S. 806, 86 L.Ed 
1205, rehearing denied 62 S.Ct. 904, 
315 US. '829, 86 LEd. 1224, cer¬ 
tiorari denied Insull v. Aiken, 62 
S.Ct. 638, *315 U.S. 806, 83 LEd. 
1205. 

N.Y.—Scott r. Allen, 41 N.Y.S 2d 241. 
afiirmed 45 N.Y.S.2d 949, 267 App 
Div. 766, motion denied 47 N.Y.S. 
2d 118, 267 App.Div. 821 and 47 
N.Y.S.2d 119, 267 App.Dlv. 821. 
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ers,*® malicious prosecution,9^ malpractice,*8 me¬ 
chanics’ liens,99 mortgages or deeds of trust,i mu¬ 
nicipal assessments,® notes,* partners or partner¬ 


ships,® and penalties;® also in actions for or in¬ 
volving personal injuries,® and, likewise, in ao- 


96. U S.—Garvy v. Allborg, D.C IlL, 
1 F.RD. 131. 

Tex.—Orndorfl v- Austin, Civ.App., 
394 S.W. 681. 

ApplioatioiL for fuztlier JndffmeaLt 
In an action to enforce the liability 
of stockholders of an insolvent cor¬ 
poration, a judgrment against each 
stockholder for his proportion of the 
corporate liability is not a final dis¬ 
position of the case, and. if some of 
the judgments are not paid, an appli¬ 
cation against the stockholders for 
further Judgment is not a new cause 
of action —Omaha First Nat. Bank v. 
Cooper, 136 N.W. 1023, 91 Neb. 624. 

97. QnotttidoxL of wrong statute 
Complaint charging malicious 

prosecution under particular statute, 
which set forth proper citation but 
by mistake alleged provisions of an¬ 
other statute, could be amended aft¬ 
er expiration of limitation period, by 
substituting correct quotation.—Skae 
V Cotex Corporation, 161 A. 602, 10 
N.JMisc. 012. 

96, Cal.—^Alexander v. Barnes, 128 P. 
2d 920, 54 Cal.App.2d 387—McLen¬ 
nan V. Holder, 36 P.2d 448, 1 CaL 
App 2d 303. 

Minn—Schanil v. Branton, 232 N.W. 
708. 181 Minn. 381. 

Or—^Keadle v. Padden, 20 P.2d 403, 
148 Or. 850, rehearing denied 32 P. 
2d 892, 143 Or. 350. 
mproper is^ectlOBi. 

Where complaint alleged that den¬ 
tist injected into plalntilTs arm a 
poisonous substance which necessi¬ 
tated a surgical operation and that 
dentist's treatment was negligent 
and not in accord with usual prac¬ 
tice, refusal to permit amendment 
after running of statute of limita¬ 
tions so as to allege that defendant 
had missed the vein and that the in¬ 
jection had been negligently per¬ 
formed was error, since no new 
cause of action was alleged.—Car¬ 
penter V. Blancheri, 138 P.2d 401, 59 
ral.App.2d 184. 

U.S.—Oil Well Supply Co. v. 
First Nat. Bank, C.C.A.lCan., 106 F. 
2d 399. 

Cal.—^Kirman v. Borzage, 172 P.2d 90, 
75 CaL App. 2d 86i5—Ginsberg v. 
Faraone, 14 P.2d 777, 126 CaLApp. 
337. 

IIL—Ottersen v. Zerowskl, 267 Ill. 
App. 91—Burgoyne v. Pyle, 261 Ill. 
App. 656. 

Miss.—^Hamilton Bros. Co. v. Bax¬ 
ter, 195 So. 335, 188 Miss. 610. 

Okl.—^Treese v. Spurrier Lumber Co., 
242 P. 235. 115 OkL 188. 

Z. Ala.—Snead v. Stephens, 5 So.2d 
737, 30 Ala.App. 349, certiorari 

granted and reversed on other 
grounds 6 So.2d 740, 242 Ala. 76— 


Polytinsky v. Wilson, 111 So. 275, 
21 AlaApp. 635. certiorari denied 
111 So. 276, 215 Ala 455. 

Ill.—Blieff V. Lincoln Nat. Life Ins 
Co., 17 N.E.2d 47, 369 Ill. 408. 

Tex.—^First State Bank of Rock 
Springs V. Sherrill, Civ.App, 27 
S.W.2d 258, error dismissed. 
Utah.—Askwith v. Bllis, 88 P.2d 757, 
85 Utah 103. | 

Abandonment of fozeOlosnze 

(1) Amendment by which plamtlfl 
altered his action fr*om one to fore¬ 
close a trust deed to one for personal 
judgment on note secured by trust 
deed because security had become 
valueless did not state a new cause 
of action.—Stark v. Coker, 129 P.2d 
390, 20 Cal 2d 889. 

(2) Where plaintiff commenced an 
action, within limitation period, to 
foreclose mortgages. Joining former 
owner and collateral bondsmen 
against whom a deficiency judgment 
was sought, an amended complaint 
abandoning foreclosure and proceed¬ 
ing for a money Judgment only was 
not essentially different from origi¬ 
nal complaint, and service of amend¬ 
ed complaint after expiration of lim¬ 
itation period was not commencement 
of a new action barred by limita¬ 
tions.—^Levy V. Jones, 55 N.T.S.2d 
607, 269 App.Div. 295, appeal granted 
57 NY.S.2d 135, 269 AppDiv. 901. 

2. Ind.—^Hennessey v. Breed, BUiott 
& Harrison, 176 NB. 251, 92 Ind. 
App 165—^People's Trust & Sav¬ 
ings Bank v. Hennessey, 153 N.B. 
607, 106 Ind.App 257. 

3. U.B.—^Toung v. Alexander, CC.A. 
^Ean., 29 F 2d 5o6. 

Cal.—^Hemmeon v. Amalgamated 
Copper Mines Co., 278 P. 74, 95 Cal. 
App. 400. 

Ill.—Welland v. Weiland, 17 N.B.2d 
625, 297 IlLApp. 239. 

N.M.—Harris v. Singh, 28 P.2d 1, 38 
N.M. 47. 

Tex.—^Bdwards v. Dunlap, Civ.App., 
97 S.W.2d 978. error dismissed— 
Smith V. Chlpley, Civ.App., 14 S. 
W.2d 116—^Reclamation Co. v. Sim¬ 
mons, Civ.App., 29iS S.W. 194— 
Blmo V. James, Civ App, 282 SW. 
•gSg—.Whitehead v. Wicker, Civ. 
App., 280 S.W. 604 
Utah.—^Askwith v. Ellis, 38 P 2d 757, 
85 Utah 103. 

37 C.J. p 1071 note 11 [a]. 
ConsidaxstiosL 

Supplemental petition, pleading in 
detail true consideration for note 
sued on, did not set up new cause of 
action barred by limitations.—^Metts 

V. Waits, Tex.Civ.App., 8 S.W.2d 569. 
TaUdlty of signatuse 
Where alleged maker pleaded non 
est factum, amended x>^titlon dedar¬ 
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ing on same note and allegring facts 
to show signature was authorized 
was held not to set up new cause of 
action barred by limitations.—Smith 

V Overton, TexCiv.App., 295 S.W- 
702. 

Benewal note 

Amended petition pleading renewal 
note restated original cause of ac¬ 
tion on original note.—^Houston 
^nance Corporation v. Stewart, Tex. 
Civ..4pp., 7 S.W.2d 644, error refused. 

4. U.S.—Midland Valley R. Co. v. 
Bxcelsior Coal Co., CLC-AArk, 86 
P.2d 177. 

Holding out ss partner 
Supplemental petition, alleging 
that defendant, if not a partner, as 
alleged in first amended original pe¬ 
tition, filed within period of limita¬ 
tion, was liable as such to plaintiffs 
because of having held himself out 
to them as partner did not state new 
cause of action barred by statuta— 
Ablon V. King, TexCivApp, 279 S. 

W. 563. 

Joint undextaUng 

Supplemental petition, alleging 
joint undertaking by defendants in¬ 
stead of partnership, was held not 
to state new cause of action barred 
by limitations.—^Texas Unity Oil Co. 

V Dolman, Tex.Clv.App., 8 S W.2d 
815, error dismissed. 

5. Tex.—^Russ V. Motor Finance Co., 
Civ.App., 55 S.W.2d 645. 

& Cal.—Gritsch v. Pickwick Stages 
System, 81 P.2d 257, 27 Cal.App.2d 
494—Wallace v. Pacific Electric 
Ry. Co., 288 P. 834, 105 Cal.App. 
•664. 

IIL—City of Evanston v Richards, 
79 N.E. 673, 224 Ill. 444—Lill v. 
Murphy Door Bed Co. of Chicago. 
8 N.B.2d 714, 290 IlLApp 838— 
White V. City of Belleville, 1 N- 
E2d 790, 284 IlLApp. 322, reversed 
on other grounds 5 NE2d 215, 864 
IIL 577, conformed to 9 N.E.2d 68, 
290 Ill App. 616. 

Ind.—Hogle v. Reliance Mfg. Co., 48 
N.B2d 75, 113 Ind.App. 488, re¬ 
hearing denied 48 N.E.2d 999, 118 
Ind.App. 488—Standard Oil Co. v. 
Soderliug, 42 N.B.2d 373, 112 Ind. 
App. 437. 

Iowa—Casper v. Sioux City, 238 N. 

W. 591, 213 Iowa 69. 

Mo—Knudsen v. Kansas City Pub¬ 
lic Service Oo.. App., 141 SW.2d 
252. 

Ohio.—Marietta v. NichoL 52 NJBl2d 
647. 72 Ohio App. 887 
Fa.—^McCullough v. 'Philadelphia 

Rapid Transit Go., 61 Pa Super. 
884. 

Tex—Sherman Oil & Cotton Co. v. 
Stewart. 42 S.W. Ut. 17 Tex.Ctv. 
App. 59, error refused. 
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tions for or involving quieting title,property contracts,^® rescission,^^ sales of personal proper- 
rights as between spouses,® receivers,® recovery of ty,^® specific performance,^® trover or conversion, 
money paid^® for personaltyii or realty,!® rental trusts,!® usury,!® wrongful death,®® and other mat- 


Va.—^Smith v. Virginia By, & Power 
Co.. 131 S.B. 440. 144 Va. 169. 
Mztifnilar aanendmeiits 

(1) Acts of negrlisence or cause of 
accident. 

XJ.S.—^Blair v. Durham, C.C.A.Teiiii., 
134 F.2d 729. rehearing denied 139 
F.2d 260—^Lykes Bros. S. S. Co. v. 
Fsleves, C.C.A.Tez., 89 F.2d 528. 
Ala.—Jewel Tea CO. v. Skims, 179 
So. '532, 235 Ala. 510. 

Cal.—Parsell ▼. San Diego Consol. 
Gas & Flectnc Co, 106 P.2d 935, 
41 Cal.App.2d 382—^Heilman v. Los 
Angeles By. Corporation, 27 P.2d 
946. 135 CaLApp 627. rehearing de¬ 
nied 28 P.2d 384, 135 CalApp. 627. 
Ill—Lee V. Rapuhlic Iron & Steel 
Co. 89 N.E. 655, 241 Ill 372— 
Hagen v. Schleuter, 86 N.K 112. 
236 Ill. 467. 22 L.B.A..N.«S., 856— 
Deerlng Harvester Co. y. Barzak. 
81 N.E. 1. 227 Ill. 71. 

Iowa.—^Pettijohn v Weede, 258 N.W. 
72, 219 Iowa 465— Ott v. Des 

Moines Electric Light Co.. 238 2^. 
W, 604, 213 Iowa 127. j 

Pa.—^Frazier v. City of Pittsburgh, 16 
A 2d 499, 142 Pa.Super. 88 ! 

B.I.—Brickie v. Quinn, 7 A.2d 390, 
63 B.I. 120. ; 

Tex—Galveston, H. & N, By. Co- v 
Murphy. 114 S.W. 443. 52 Tex-Civ. 
App. 420, error refused 
Utah.—Peterson v. Union Pac. R. Co., 
8 P.2d 627, 79 Utah 213. 

87 C.J. p 1071 note 12 [a] (1). 

(2) Defendant’s knowledge, and 
plaintiffs Ignorance, of defect. 

Ky—Schang v. Alamo Theater Cor¬ 
poration, 115 S.W.2d 293, 272 Ky. 
744 

Fa—Smith v. Snowden Tp., 34 A 2d 
515, 348 Pa. 187. 

(3) Filing of notice against mu¬ 
nicipality.—Jackson v. City of Rich¬ 
mond, 146 S.E. 303, 152 Va. 74. 

(4) Place of accident. 

Cal.—^Borum v. Graham, 40 P.2d 866, 
4 CaLApp 2d 331. j 

Iowa.—^Palmer v City of Waterloo, 
115 N.W. 1017, 138 Iowa 296, 

Pa—^Rooney v. Maczko, 172 A 161, 
315 Pa. 113—Schillo v. Great At¬ 
lantic & Pacific Tea Co., Com.FL, 
88 Pitlsb.Leg.J. 601. 

Tex.—^Kling v. City of Austin, Civ. 

App, 62 S.W.2d 689. 

37 C.J. p 1071 note 10 [a]. 

(5> Wrongdoer as agent op serv¬ 
ant of defendant. 

DL—Skala v. Lehon. 175 N.E. 882, 
343 Ill. 602. 

N.J.—^Scott V. Schlsler, 153 A 396, 
107 N.J.Law 397—Morgenweck v. 
Egg Harbor City. 147 A 468. 106 
N.J Law 141. ' 

Pa.—OLiassock v. Bileskl, 94 PASuper. 
299. 


7. Neb—^MAcumber v. Gillett, 294 
N.W. 854. 138 Neb. 714. 

CltlzeiiShip of plaintiff 
Where complaints in action to 
quiet title to mining claims were 
filed within penod required by feder¬ 
al statute, and after such period 
complaint was amended to allege 
United States citizenship of plaintiff, 
action was filed within required time, 
since amendment in no way changed 
the cause of action—Hess v. Moo- 
dey, 95 P 2d 699, 85 Cal.App 3d 401. 
a. Cal.—Vallera v. Vallera* 148 P.3d 
694. 64 Cal.App.2d 266. 

9u NH—^Le Brun v. Boston & M. R. 

R. , 131 A 441, 82 N.H. 170. 

10. Tex —Moore v. City of Beau¬ 
mont, Civ App, 195 SW.2d 968, 
affirmed. Sup, City of Beaumont v. 
Moore, 202 S.W.2d 448. 

Paymsoot uxLdar duress 
N.T.—Schapira v. National City Bank 
of New York. 9 N.T.S.2d 794, 255 
AppDlv. 937. 

11. Tex.—^Platow, Riley & Co. v. 
Roy Campbell Co., Com App., 280 

S. W. 517. 

1& Tex-—Carpenter v. ifoncrief, 
Com App., 280 S.W. 192. 

13. Tex.—Gant v. Washington, Civ. 
App., 63 S.W.2d 733, error dis¬ 
missed — Wood V. Ingram, Civ.App., 
275 SW. 397. 

14. Kan—Dodd v. Boles, 21 P.2d 
364, 137 Kan. 600 

Breach of warranty 

Amendment of complaint for re¬ 
scission of sales contract to claim 
breach of warranty did not, with re¬ 
spect to limitations, introduce new 
cause of action.—^Fuller v. Fried, 224 
N.W. 668. 67 N D. 824. 

15. SC—^Wilson V. Gregory, 200 S. 
E 358, 189 SC 62. 

CoasignmeiLt 

Where sale was originally alleged, 
amendment, alleging in alternative 
that goods were sent on consignment, 
was not subject to statute of limita¬ 
tions as stating different cause of 
action.—^Ferguson iSeed Farms v. 
Ferguson, 52 SW.2d 354—37 C.J. P 
1069 note 91 [g] (5). 

16. Vt.—^Thomas Branch & Co. v. 
Riverside & Dan R^ver Cotton 
Mills, 137 SE. 614, 147 Va 522. 

17- N.T.—Curtis v- Thomson, 2 N. 
Y.S.2d 418, 166 Misc. 870, affirmed 
2 N.Y.S.2d 428, 253 App.Div. 306- 
Okl—Goldenstem v. Gavin, 102 P. 

2d 582, 187 OkL 338. 

Tex.—Republic Nat. Bank v. Jor¬ 
dan, CivApp., 17 S.W.2d 84. 

37 C.J. p 1069 note 91 [g] (4)—66 C. 
J. p 73 note 79. 
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Willful and malicioiu nature of act 
Ill.—Citizens* Trust & Savings Bank 

V, Dresher, 237 Ill.App. 614 

18. US—U. S. V Barber, D.C.Md., 
24 F.Supp 229. 

19. Tex —^Russ V. Motor Finance 
Co, Civ App., 55 S.W.2d 645. 

sa U.S.—Adams v. State Fair of 
Louisiana, DC.La.. 11 F.2d 295 
Ill.—Hefer v. Thomson, 16 N.E2d 
255, 296 IlLApp. 651—Straus Nat. 
Bank & Trust Co v. Marcus, 274 
III.App. 597—^Zister v. Pollack, 262 
Ill App. 170—Northern Trust Co, v, 
Chicago Rys. Co, 332 Ill App 246, 
reversed on other grounds 149 N.EL 
422, 31S Ill. 402—Hartray v. A T. 
Willett Co.. 232 IlLApp. 193. 

Iowa —McDowell v. Interstate Oil 
Co. 237 NW. 466, 212 Iowa 1314. 
La—^M ahon v. Spence. 123 So. 849, 
11 La App 604. 

Minn—^Edelbrock v Minneapolis, St. 
P. & S S. M. Ry. Co.. 206 N.W. 
945, 166 Minn 1. 

Mo.—^Hargis v. Denny, App., 117 S. 

W. 2d 368. 

Or.—^Ibach v. Jackson. 35 P.2d 672, 
148 Or 92. 

Pa—^R askus v. Allegheny Valley St. 
Ry Co. 153 A 117, 802 Pa 34— 
Tonkin V. Menhennitt, Com.PL, 28 
North.Co. 393. 

17 C.J. p 1237 notes 92, 93—^37 C.J. P 
1069 note 91 [g] (3), p 1071 notes 
1 [a], 12 [a] (3). 

PaarticalaE aiwHidimm-ts 

(1) Applicability of compensation 
act —^Ziegler v. Henry Maurer & Soa 
194 A 615, 15 N.JM1SC. 659. 

(2) Beneficiaries or persons enti¬ 
tled to recover. 

lia.—Smith V. Monroe Grocery Co., 
App., 171 So. 167—^Myers v. Gulf 
Public Service Corporation. 182 So. 
416, 15 La App. 589. 

Ohio.—^Douglas v. Daniels, 22 NR2d 
1003, 62 Ohio App. 1. affirmed 

Douglas V. Daniels Bros. Coal Co. 
22 NE2d 195, 135 Ohio St. 641, 123 
AL.R. 761—Brown v BaumaA 1®® 
N.E 69, 49 Ohio App. 49. 

Or—^Ross V. Robinson, 147 P.2d 204. 
174 Or. 25. 

Pa.—^Tonkin v. Menhennitt, Com PL, 
28 North.Co. 393 

Tenn—^Townsend v. Nashville, C. & 
St. L. Ry., 94 S.W.2d 884, 170 TenA 
239—Whitson v. Tennessee Cent. 
Ry. Co., 40 S.W2d 396, 163 TenA 
35. 

(3) Cause of, or acts resulting lA 
death. 

U.S.—U. S. Shipping Board Emer¬ 
gency Fleet Corporation v. Green- 
wald. CC.AN,T., 16 F.2d 943. 

Xowa—Olson v. CushmaA 276 N.W. 
777. 224 Iowa 974. 
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§ 281. -Introducing New Cause of Ac¬ 

tion 

a. In general 

b. Departure from law to law 

c. Particular applications 

a. In General 

In the absence of statute otherwise providing, the 
general ruJe Is that an amendment introducing a new 
cause of action does not relate back to the commence¬ 
ment of the action, with respect to limitations, but is 


$ 281 

the equivalent of a new suit, so that the statute of lim¬ 
itations continues to run until the time of the filing of 
the amendment. 

Although, as discussed supra § 279, the question 
of a new cause of action is not always determina¬ 
tive, the general rule is that an amendment which 
introduces a new or different cause of action and 
makes a new or different demand does not relate 
back to the beginning of the action, so as to stop 
the running of the statute of limitations, but is the 
equivalent of a fresh suit on a new cause of action, 
so that the statute continues to run until the amend¬ 
ment is filed and this rule applies even where, 


Pa,—Laritza v. Pennsylvania Power 
Co., 162 A. 33^, 106 Pa Super. 687 
—Boger v. Greneral Ribbon Mills. 
Com.Pl., 28 Nortb.Co. 63. 

(4) Comparative negligence.—^Har¬ 
rison V. Love; C.O.A Mich., 81 F.2d 
115. 

21. FaxtiLonlaar matten 

(1) In general. 

Fla.—James v. Dr. P. Phillips Co.. 

165 So. 661. 115 Fla. 472. 

Neb.—Kennedy v. Potts, 258 N.W. 
471. 128 Neb. 213. 

N.T.—^Moen v. Thompson, 61 N.T.S. 

2d 257, 186 Misc. >647. 

Tex.—Western Union Telegraph Co. 
V. Rutledge, Civ.App., 16 S.W.2d 
207, reversed on other grounds. 
Oom.App., 16 S.W.2d 210—Cusen- 
bary v. Holman Broa, OvApp.. 
288 S.W. 283. 

(2) Azmulment of tax sala—Hen¬ 
derson V. Mayer, 126 So. 531, 12 (La 
App. 68L 

(3) Bonus agreement.—Sleek v. 
Hall, 34 P.2d 844, 139 CaLApp. 279. 

(4) Breach of warranty.—^Harmon 
V. Hines, 16 P.2d 94, 160 OkL 120. 

(5) Drainage assessments.—Hop- 
son V. Western Clay Drainage Dish, 
85 S.W.2d 707, 191 Ark. 220. 

(6) Hscape of salt water from oil 
well.—^Manhattan Oil Co. v. Mosby, 
C.C.A.MO., 72 P2d 840, certiorari de¬ 
nied 55 S.Ct. 237, 293 U.S. 623, 79 
L.Ed. 710. 

(7) Forcible eviction.—Wood v. 

Ingram, Tex.CivApp., 275 S.W. 897. 

(8) Patents.—^L. A. Young Spring 
& Wire Corporation v. Falls, 11 N.W. 
2d 329, 307 Mich. 69. 

(9) Paving certificate.—Hilliard v. 
Smith Bros., Tex.Civ.App., 159 S.W. 
2d 166. 

<10) Price regulations.—Bowles v. 
Pure on Co., D.C.Pa., 6 P.R.D. 300. 

(11) Recovery of live stock.—Fos¬ 
ter V. Fernandes, 270 P. 188, 205 Cal. 
121^. 

(12) Recovery of olL—Lauderdale 
V. Lee, Tex.Com App., 276 S.W. 660. 

(13) Revival of a Judgment.—^May- 
hew Lumber Co. v. Nash, Tex.Civ. 
App.. 268 S.W. 1050. 


I (14) Unlawful collection of taxes 
I —^Untennyer v. Bowers. C.C.A.N.T., 
79 F.2d 9. certioran denied Bowers v. 
Untermeyer. 56 S.Ct. 174, 296 U.S 
641, 80 LFd. 456. 

(15) Vendor's Men.—MacBeth v. 
Benninghoir, 31 N.13.2d 665, 108 Ind. 
App. 632. 

22, U.S.—^Barthel v. Stamm, C C.A 
Ga., 145 F.2d 487. certiorari denied 
65 S.Ct. 1026, 324 U.S. 878, 89 L.Ed 
1430—Commissioner of Internal 
Revenue v. Rieck, C.CA., 104 F.2d 
294, certiorari denied Rieck v. Hel¬ 
vering. 60 S.Ot. 188, 308 U.S. 602, 
84 L.Ed. 504, motion denied 60 S 
Oh 1084, 310 US. 657, 84 L.Bd 
1421—^Manhattan Oil Co. v. Mosby, 
C.C.A.MO., 72 F.2d 840, certioran 
denied 56 S.Ct. 237, 293 U.S 623, 
79 L.Bd. 710—Delaware & Hudson 
Co. V. Jennings, C.CA«Pa., 64 F.2d 
581—^Factors' & Finance Co. v. U. 
S., CtCL, 56 F.2d 902, affirmed U. 
S. V. Factors & Finance Co., 53 6 
Oh 287, 288 U.S. 89, 77 LFd. 633 
—Wausau Sulphate Fibre Co. v 

U. S., ChCl., 49 F.2d 666—Lorenzen 

V. U. S., D.C.MO., 41 F2d 369, af¬ 
firmed, C.CA., 52 F.2d 106—^The L 
S. E. 2. aCACaL, SI F.2d 107— 
Sunlight Carbon Co, v. St. Louis & 
S. F. R. Co., C.G.AOkl., 16 F.2d 802 
—Tenth Ward Road Dish No. 11 
of Avoyelles Parish v. Texas & P. 
Ry.'Co., C.C.ALa., 12 F.2d 245. 46 
A'L.R. 1518—Hovland v. Farmers’ 
State Bank of Christine, N. D., 0. 

C. AMinn., 10 F.2d 478—Hartmann 
V. Time, Inc., D.C.Pa., 64 F.Supp. 
671—Overfleld v. Pennroad Corpo¬ 
ration, DCLPa., 39 F.Supp. 482— 
Brown v. New York Life Ins. Co., 

D. C.N.J., 82 F.Supp. 443—White v. 
Holland Furnace Co., D.C.Ohio, (31 
F.Supp. 32—Cozpiui Jozis quoted in 
Pennsylvania R. Co. v. Charles E. 
Gibson, Inc., D.C.S.C, 23 FSupp. 
857, 860—Commercial Credit Co. v 
Northumberland County, D.C.Pa., 
23 F.Supp. 747—Dawnic S. S. Co]> 
poration v. U. S., 90 ChCL 537. 

Ala.—^Biidwell v. Brotherhood of 
Railroad Trainmen, 160 So. $38, 227 
Ala. 443—Roth v. Scruggs, 106 So. 
182, 214 Ala. 32. 
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Arlz.—Daniel v. City of Tucson, 79 
P.2d 516, 52 Ariz. 142, 117 AL.R- 
1211—Mitchell V. Vulture Min. & 
Mill. Co.. 55 P.2d 636, 47 Ariz. 249 
—^Kunselman v. Southern Pac. B. 
Co., 263 P. 939, 33 Ariz. 250. 

C!al—Stark v Coker, 129 P.2d 390, 
20 €!al.2d 839—Dougherty v« Cali¬ 
fornia Kettleman Oil Royalties, 69 
P.2d 156, 9 C!al.2d 58—Peiser v. 
Griffin, 57 P. 690, 125 C!al. 9—Moore 
V. U. S. Fidelity & Guaranty Co., 
9 P.2d 562, 122 CSl.App. 205-4k>r. 
pus Jnzis dted in Babcock v. Jew¬ 
ell, 294 P. 80. 31, 110 CaI.App. 393. 
Conn.—Drake v. Watson, 4 Day 37. 
Fla.—Ooxpns Jtixis dted in Living¬ 
ston V. Malever, 137 So. 118, 118, 
103 Fla. 200. 

Ga.—Heath v. Philpot, 142 S.E 288, 
166 Ga. 844, answers to certified 
questions conformed to 142 S.E. 
750, 38 Ga.App. 74—Ransone v. 
Christian, 66 Ga. 851—^Pope v. Bar¬ 
nett, 177 S.E. 358, 50 Oa.App. 199. 
Hawaii.—^U. S, for Use and Benefit 
of Lowers & Cooke, Ltd. v. Bunill 
Constr. Co, 3 Hawaii Fed. 832— 
Brown v. Bigelow, 30 Hawaii 132. 
Idaho.—Cozpns JozIb dted In Idaho 
(Jold Dredging Corporation v. 
Boise Payette Lumber Co., 37 P.2d 
407, 411, 64 Idaho 766—Denton v. 
Detweiier, 282 P 82, 48 Idaho 
HI—George B. Swift Co. v. Gkiylord, 
82 N.E. 299, 229 Ill. 1330—HUnois 
Cenh R. Co. v. Campbell, 49 N.E. 
314, 170 Ill. leS-Ohicago & A R. 
Co. V. Scanlan, 48 N.E. 826, 170 
Ill. 106—North Chicago Rolling 
Mill Co. V. MonkSy 107 HI. 340— 
nimols Cent. R Co. v. Cobb, Chris¬ 
ty & Co., 64 Ill. 128—Willett v. 
Baltimore & O. S. W. R. Co., 1 N. 
E2d 748, 284 IlLApp. 307—HefETon 
V. Concordia Fire Ins. Co., 138 HI. 
App 483. 

Ind.—Humphries v. McAuley, 187 N. 
E 262, 206 Ind. 469—Hogle v. Reli¬ 
ance Mfg. Co., 48 N.E2d 75, 113 
Ind.APP- 488, rehearing denied 43 
N.E.2d 999, 113 Ind.App. 488. 
Iowa.—Olson v. Cushman, 276 N.W. 
777, 224 Iowa 974—Page v. Kbss 
Ck>n8t. Co., 257 N.W. 426, 219 Iowa 
1017—Comidk v. Weir, 237 N.W. 
245, 212 Iowa 715—Pease v. Oti- 
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by the practice of the state, a plaintiff is only re¬ 
quired in his pleading to state the facts which con¬ 
stitute his cause of action,23 or where the original 
pleading demanded an amount large enough to cov¬ 
er both causes of action,^^ 

Departure from fact to fact is open to the opera¬ 
tion of the statute of limitations where the amend¬ 
ment introduces a new cause of action after the 


statutory period, 25 especially in a jurisdiction where 
an amended petition entirely supersedes the previ¬ 
ous petition of which it is an amendment's in an 
action for personal injuries, an amendment which 
changes the place of the accident, and thereby im¬ 
poses a different and higher duty of care on de¬ 
fendant, alleges a different cause of action which 
does not relate back to the commencement of the 


zens* State Bank of Barlham, 228 
NW. 83, 210 Iowa 331. 

San.—SprJngrer v. Roberts. 101 P.2d 
908, 1^1 Kan. 971. 

Ky.—City of Ashland v- Brown’s 
Adxu’z, 162 S.W.2d 552. 

Mich.—Bockoff V. Curtis, 217 N.W. 

750, 241 Mich. 553. 

Mo.—^Mitchell V. Health Culture Co., 
162 S.W.3d 233, 349 Mo. 475—Arpe 
V. Mesker Bros. Iron Co., 19 S.W. 
2d 668, 323 Mo. 640—Russell v 
Nelson, 295 S.W. 118, '317 Mo. 148. 
Neb.-4-streig^ht v. First Trust Co. of 
OmaJia, 275 N.W. 278, 133 Neb. 
340—^Emel v. Standard Oil Co., 220 
N.W- 685, 117 Neb. 418. 

NJ.—^Ryglel v. Kanengieser, 176 A. 

605, 114 N.J.Law 811. 

N Y.—Harrlss v. Tams, Lemoine & 
Crane, 17-9 N.E. 476, 258 N.T. 229 
—Stone V. Liggrett & Myers To¬ 
bacco Co , 23 N.Y.S 2d 210, 260 App. 
Div. 450, appeal denied 24 N.Y.S. 
2d 994, 260 App.Div. 1006—Clark 
V. Title Guarantee & Trust Co., 18 
N.Y.S.2d ITS, 259 App.Div, 136, cer¬ 
tified auestion answered 29 N.lL2d 
934, 284 N.Y. 619, affirmed 29 N. 
R2d 934, 284 N.Y. 619—Dietz v. 
Harris, 224 NY.S. 491, 221 App. 
Div. 581—^Rudkowsky v. Equitable 
Life Assur. Soc. of U. S., 261 N Y. 
S. 23, 145 Mlsc. 765, affirmed 265 N. 
Y.S. 721, 238 App.Div. 704, reversed 
in part on other grounds and af¬ 
firmed In part Goldberg-Rudkow- 
sky V. Equitable Life Assur. Soc. 
of U. S., 195 N.E. 149, 266 NY. 
451—-Kosolapov v. Russo-Asiatic 
Bank. 259 N.Y.S. 344, 144 Misc 499, 
reversed on other grounds 262 NY. 
S. 898, 238 AppDiv. 791, and re¬ 
versed in part on other grounds 
265 N.YS. 695, 240 App.Div. 731. 
Ohio—^Lowden v. Pine Club Co., 21 
Ohio N.P ,N.S., 483—Arnold v- 

Pease, 17 Ohio N.P.,NS., 225. 

OM—Turner v. Pitts, 19 P.2d 563, 
162 Okl. 246—^Mann v. Wilson, 246 
P 464, 117 Okl. 239. 

Or—Ross V. Robinson, 147 P.2d 204, 
174 Or 25. 

Pa—Cox V. Wilkes-Barre Ry. Corpo¬ 
ration, 6 A.2d 638, 3134 Pa. 568— 
Hartley v. Pennsylvania R Co., 
179 A. 440, 318 Pa. 566—Raskus v. 
Allegheny Valley St. Ry Co., 153 
JL 117, 302 Pa. 34—Lehigh Nat. 
Bank of Catasauqua v. Seyfried, 
128 A. 536, 283 Pa. 1—S^rchild v. 
Dunbar Furnace Co., 18 A. 443, 128 
Po. 485—^Tyrrill v- Lamb, 96 Pa- 


464—^Trego V. (Lewis, 58 Pa. 463— 
Wood V. Anderson, 25 Pa. 407— 
Shock V. McChesney, 4 Yeates 507, 
2 AmD. 415—Wessling v. Latkon- 
Ich, 19 A.2d 553, 144 Pa Super. 317 
—^Leland v. Firemen’s Ins. Co of 
Newark. N. J, 193 A. 475, 127 Pa. 
Super. 533—^Severance v. Heyl & 
Patterson, 174 A. 787, 116 Pa Super. 
86 —Hanley v. Ryan, 87 Pa Super. 6 
—Sener v McCormick, 15 Pa-Su¬ 
per 588—Grant-Albert Co. v. Fer¬ 
rari, 85 Pa-Dist. & Co 484, 22 West. 
110—Smith V Beliefonte Trust Co., 
13 Pa-Dist. & Co. 72*3-Vernik v. 
Philadelphia Transit Co, 22 Pa. 
Dist. 175, 40 Pa Co. 561—Hayes v. 
Philadelphia & West Chester Trac¬ 
tion Co, Com PL, 28 DeLOo. 553— 
Carey v. Valley Transp. Co., Com 
PL, 1 Lebanon 79—^Hopf v. Ash¬ 
craft, Com.PL, 20 Wash.Co. 143. 

S.0—Wilson V. Gregory, 200 S.E. 358, 
189 S.C. 62—Corpus Juzls quoted lu 
Coral Gables v. Palmetto Brick Co., 
191 S.E. 837, 841, 183 Sa 478. 

S.D.—J. F. Anderson Lumber Co. v. 
Davis. 212 N.W. 917, 61 S.D. 146. 

Tenn.—Barnes v. Fort, 181 S.W.2d 
881, 181 Tenn. 522—Caldwell v. 
Hodges, 77 S.W.2d 817, 18 Tenn. 
App. 855—^Town of Franklin v. 
Hermitage Engineermg Co., 12 
Tenn.App. 434. 

Tex.—Williams v. Randon, 10 Tex. 74 
—Consolidated Underwriters v 
Adams, Civ.App, 97 SW2d 328, re¬ 
versed on other grounds Adeuns v 
Consolidated Underwriters, 124 S. 
W2d 840, 133 Tex. 26—J. L. Jones 
& Co V. Darden, Civ App., 29 S.W 
2d 479—^Texas Pacific COal & Oil 
Co. V- Stuard, CivApp., 7 S.W 2d 
878, error refused—Saner-White- 
man Lumber Co. v. Texas & N. O. 
R Co., CivApp., 282 e.W. 267, re¬ 
versed on other grounds, Com.App., 
288 S.W. 127, rehearing denied 288 
S.W- 1063. 

Utah.—Cozpiui Judz cited la Peter¬ 
son V. Union Pac. R. Co., 8 P.2d 
627, 630, 79 Utah 213. 

Wash.—Corpus Juris quoted ia Bruce 
V. First Nat- Bank, 41 P.2d 779, 
783, 180 Wash. 614. 

Wis—Corpus Juris cited ia Eresge 
V. Mmer Amusement Co., 2 N.W.2d 
2136, 238, 239 Wis. 575. 

17 C.J. p 1237 note 94 —t 24 aj- p 
786 note 47—37 C.J. p 1074 notes 29 
[a], 30—89 aJ. p 958 note 59—43 
C.J. p 1235 note 31. 
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Amendments Introducing new cause 
of action generally see the CJS. 
title Pleading § 290, also 49 C J p 
507 note 85-p 51>9 note 12. 

Xdberal constmetloa of rule 
Although general rule precludes an 
amendment which seeks to introduce 
a new cause of action barred by a 
limitation statute, in a case where 
the reasons for the rule are not ap¬ 
plicable or where there is some doubt 
concerning whether the cause Is 
clearly barred the rule should be lib¬ 
erally construed, especially where 
defendant is put to no disadvantage. 
—Overfield v. Pennroad Corporation, 
D.CLPa., 39 F.Supp. 482. 

EUluze to tudioate iiatnzu of asw 
oausc 

Under some statutes a new cause 
of action barred by the statute of 
linutations may not be introduced in¬ 
to an amended pleading where there 
was nothing In the origmal pleading 
fairly to apprise defendant either of 
I the nature of the new cause of action 
or that plalntUX was claiming there¬ 
under.—Gilmour v. Longmire, 117 P. 
2d 137, 10 Wash.2d 511. 

One of sevexal counts 
One count in an amendment may 
be condemned because it sets up a 
new cause of action while another 
count Is not objectionable in that 
respect.—Gassmann v. Hetzel, 175 
IU.App. 404. 

23. S.C.—Coxpns Jnzis quoted In 
Coral Gables v. Palmetto Brick Co., 
191 S.E. 337. 841, 188 S.C. 478 
Wash.- 1 -CozpiiB Juxls quoted in Bruce 
V. First Nat. Bank, 41 P.2d 779, 
788, 130 Wash. 614. 

37 C J. p 1076 note 32. 

2A U.S.—^Salyers v. U. S., Iowa, 267 
F. 255, 168 C.CA. 839. 

S.C.—Oozpu Jnzis quoted in Coral 
Gables v. Palmetto Brick f^o., 191 
S.E 1337 , 341, 183 S.C. 478. 

Wash —Corpus Jnzis quoted in Bruce 
V. First Nat. Bank. 41 P.2d 779, 
783, 180 Wash 614. 

25. Neb.—^Hensley v. Chicago, St. 
P., M. & O. By. Co., 2(54 N.W. 426, 
126 Neb. 679, certioran denied 55 
S.Ct. 108, 293 U.S. 593. 79 L.Ed. 
687. 

37 G.J. p 1078 note 65. 

26. Tex—Schoonmaker v. Glardy, 
Com.App., 244 S.W. 124. 

37 C.J. p 1078 note 66. 
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action as far as concerns the running of the statute 

of limitations.^^ 

New promise or acknowledgment. Where a new 
promise or acknowledgment is pleaded by amend¬ 
ment to take a claim out of the statute, limitations 
will run against such new promise until the filing 
of the amendment^® 

b. Departoe from Law to Law 

The authorities conflict on whether an amendment 
relates back where It embraces a departure from law 
to law or a change of theory, as where there Is a change 
in the basis of liability from common law to statute, 
from express to Implied contract, or vice versa. 

In some adjudicated cases holding that the action 
was in fact commenced when the amendment was 
made, and not when the action itself was com¬ 
menced, the departure between the first and amend¬ 
ed pleadings is said to be a change from law to 
law,2® and it has been judicially observed that there 
is some lack of harmony in the decisions on the 
question whether the amendment relates back in the 
case of such a change.®® 

According to some^authorities an amendment does 
not relate back where a cause of action under the 
common law is first asserted, and after the period of 
limitation has expired a statutory action is relied 
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on,®i or, conversely, where the original pleading de¬ 
clares specially on a statute for recovery, and the 
amendment is based on a common-law liability;®® 
and it has also been held that amendment of a plead¬ 
ing after the statute of limitations has run is not 
permissible if the basis of recovery is changed from 
liability under one statute to liability under another 
on the same pleaded facts.®® According to other 
authorities, however, if an amendment to a com¬ 
plaint is not a departure from the original com¬ 
plaint, the fact that the amendment was based on a 
statute and the original complaint was framed un¬ 
der the common law would not prevent the amend¬ 
ment from relating back to the complaint ,®4 and an 
amendment basing the complaint on a statute of one 
state rather than on a statute of a diflEerent state, 
as originally pleaded, has been held to relate back 
to the commencement of the action.®® 

Change of theory. It has been held that amend¬ 
ment of a pleading after the statute of limitations- 
has run is not permissible if the basis of recovery is 
changed from one legal theory to another.®® Ac¬ 
cording to other authorities, however, the mere fact 
that the cause of action is supported by a different 
law, or by application of different principles, under 
the amendment, does not show that a different cause 


87. U.S.—Delaware & Hudson Oo, v, 
Jennings. C.C.AFa., 64 F.2d $31— 
Jennings v. Delaware & H. Co., D. 
CLPa., 8 F.Supp. 755. 

Pa.—Herz v. Pennsylvania R. Co., 
158 A. 636, 302 Fa. 324—Hanley v. 
Ryan, 87 PajSuper. 6. 
aar Tex.—^Brlckley v. Finley, Civ. 

App., 143 S.W.2d 438. 

37 C.J. p 1076 note 40. 

89. Neb.—^Hensley v. Chicago, St. 
P.. M. & O. Ry. Co., 254 N.W. 426. 
126 Neb. 579, certiorari denied 5$ 
S.Ct. 108, 298 U.S. 593, 79 URd. 
687. 

37 C J. p 1077 note 53. 

80, Wla—Curtice v, Chicago & N. 
W. R. Co., 156 N.W. 484, 162 Wis. 
431, L.R.A.1913D 316. 

81. m.—Smith V Illinois Power Co., 
279 IlLApp. 505. 

Iowa.—McComack v- ^PiOkerell, 294 
N.W. 746, 239 Iowa 467. 

Miss. —Travellers* Ins. Co. v. Inman, 
138 So. 339, 167 Misa 288, sugges¬ 
tion of error overruled 147 So. 663. 
Tenn.—^Parsons v. American Trust & 
Banking Co., 73 S.W.2d 698, 168 
Tenn. 49. 

87 CLT. p 1077 note 53. 

Amendments introducing federal em¬ 
ployers* liability or safety appli¬ 
ance acts see supra 5 379 e. 
t^eiatioa of vehlOle as enqployee, or 
with eonseiLt, of owner 
In an action for personal injuries 

640.J.S.-22 


I caused by Improper operation of a 
motor vehicle wherein the original 
pleading is predicated on the com¬ 
mon-law liability of defendants aris¬ 
ing from the fact that the driver of 
the vehicle was their employee, an 
amendment seeking to impose a stat¬ 
utory liability based on operation of 
a motor vehicle with the consent of 
the owner sets forth a new cause of 
action which does not relate back to 
the commencement of the action. 
Cal.—^McEhlght v. Gllzean, 84 P.2d 
213, 29 CaLApp.2d 218. 

Iowa.—^Page v. Ross Const. Co., 257 
N.W. 426. 219 Iowa 1017. 

38ii IJ.S.—^D'Allesandro v. United 
Marine Contracting Corporation, D 
C.N.T., SO P2d 718. 

37 C.J. p 1077 note 66. 
improper llghtliig 

A complaint whi<A sought recovery 
flvm owners of house for injuries 
sustained in faU, on ground that 
owners violated their statutory duty 
to maintain proper lights, set up a 
new and different cause of action 
from proposed amendment which 
sought recovery for injuries under 
common law for violation of contract 
to provide lights, and hence amend¬ 
ment would be denied after limltar 
tions hod run.—^Meyers v. Otz, 8 A, 
2d 381, 123 N.J.IAW 215. 

33. Iowa.—^McComack v. Plckerell, 
294 N.W. 746. 229 Iowa 467. 
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-84ta Ala.—^Alabama . Consolidated 

Coal & Iron Co. v. Heald, 45 So. 
•686, 154 Ala. 580. 

Negllgenea 

Allowance of amendment of auto¬ 
mobile guest's declaration against 
host in smgle count for gross negli¬ 
gence by adding count for violation 
of statutory rules of road was held 
not prevented because cause of ac¬ 
tion stated in amendment would have 
been barred if action had been first 
instituted when amendment was al¬ 
lowed.—Gallagher v. Wheeler, 198 N. 
R. 891, 292 Mass. 547. 

85. Conn.—Reilly v, Antonio Pepe 
Co, 143 A. 568, 108 Conn. 436. 

38. Iowa.—^McComack v. Pickerell,. 

294 N.W. 746, 229 Iowa 457. 

Pa.—^Martin v. Pittsburgh Rys. Co, 
75 A 837, 227 Pa. 18. 26 L.R.A.N. 
S., 1221, 19 Ann.Cas. 818. 

Change in form of action see infra { 
283. 

Negligence or xecUessiijess 

A cause of action arising out of 
automobile accident based on reck¬ 
lessness under the guest statute is a 
different cause of action from one 
baaed on negligence, and a party 
may not after expiration of statute 
of limitation period change his cause 
of action from, negligence to reck¬ 
lessness.—Russell V. Turner, D.C. 
Iowa, 56 F.Supp 455, affirmed, CLC.. 
A, 148 F.2d 562. 
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of action is declared on,®^ and an amendment, al¬ 
though presenting a different theory of recovery, 
nevertheless is held to relate back where it embraces 
the same transaction®® or factual situation.®® 

Change from express io implied contract or vice 
versa. Substitution of an express agreement by apt 
allegation in an amendment for an implied agree¬ 
ment to do the same thing, originally stated, has 
been held not to constitute a new or different cause 
of action;^® and similarly an amendment seeking 
a recovei^ on the basis of implied contract or quan¬ 
tum meruit has been held not to state a new cause 
of action with respect to an original complaint seek¬ 
ing recovery on the theory of express contract.^^ 
However, the authorities are not in harmony on 
this point, some holding that a cause of action on a 
quantum meruit first introduced by amendment to an 
original complaint setting forth a cause of action on 
an express contract is separate and independent and 
subject to the statute of limitations at ^e time the 
amendment is made^® and that the same rule applies 


where the original pleading counts on an express 
contract and the amendment on an implied con¬ 
tract.^® 

It has been held that, where the original pleading 
counts on a contract, but alleges all facts necessary 
to support a recovery on a quantum meruit, an 
amendment adding a count on a quantum meruit 
does not constitute a new cause of action within the 
statute of limitations.^^ 

0 . Parfacnlax Applications 

The rule that with respect to limitations an amend¬ 
ment does not relate back where a new cause of action 
is introduced has been applied In a great variety of cases. 

In accordance with the rules discussed supra sub¬ 
divisions a and b of this section, various amend¬ 
ments have been held to introduce a new or differ¬ 
ent cause of action barred by limitations jn actions 
for or involving accounts or accounting,assault 
or battery,^® Blue Sky Laws,^^ bonds,4® checks,*® 
commissions,®® contracts,®^ false arrest and impris- 


37. U.S.—CUnclifleld R. Oo. v. Bnnn, 
aCJLTenn.. 40 F.2d 386. 74 A.LR. 
1276, certiorari denied 31 SOt. 34, 
282 U.S. 860, 75 iLJSd. 761. 

38. Ala.—Sovereign Camp. W. O. W., 
V. Carrell, 119 So. 640. 218 Ala. 613. 

Claims arising out of same transac¬ 
tion or occurrence generally see 
supra S 279 d. 

39. XJ.S—-Wliite V. Holland Furnace 
Co., D.COblo, 31 FSupp. 32. 

Cal,—Wennerholm v. Stanford Uni¬ 
versity School of Medicme. 123 P. 
2d 632, 20 Cal.2d 713, 141 A.L.R. 
1358. 

40. Nev.—^Harwood v. Carter, 222 P. 
230, 47 Nev 334. 

37 C.J. p 1078 note 67. 

41. 37.J.—Campbell v City of Hack¬ 
ensack, 179 A. 687. 13 K.J.Misc. 
578. 

Ohio.—Price v. Cleveland Trust Oo., 
App.. 68 37.£3.2d lOS 

Or.—^Richardson v. Investment C5o., 
264 P. 458, 124 Or 569, costs dis¬ 
allowed 265 P. 1117, 124 Or 549. 

Tenn.—^Town of FTanklm Hermit¬ 
age Hngineerlng Co., 12 Tenn.App. 
434. 

48. Wis.—^Memshausen v. A. Oettel- 
man Brewmg Co., 113 N.W. 408, 
133 Wis 95, 13 Ii.R.A.,X.S., 250. 

37 aj. p 1078 note 68. 

43. U.S.—Potts V. Village of Havers 
straw, C.OA.N.T.. 98 F.2d 506. 

Ky.—^Ross v. Elagle Coal Co., 36 S.W. 
2d 48, 237 Ky. 660 

Tex.—^McCartney v. Harhia, Civ-App., 
3 S.‘W'.2d 780—Booth v. Houston 
Packing Co„ Civ.App., 106 S.W. 46 

AhaaidonmeiLt of oxlgtiiAl pertitlciL 
Where mortgagee filed petition to 

foreclose mortgage alleged to have 

been executed to secure notes, and^ 


filed amended petition which alleged 
only an implied promise to pay, and 
where he elected without objection or 
reservation to try cause alleged in 
amended petition, he abandoned ong- 
I Inal petition and stood on amended 
petition as though original had not 
been filed, and cause of action was 
barred by statute of liznitatlons.— 
Warning's Bx’r v. Tahellng, 133 S W. 
2d 65, 280 Ky. 232. 

44. Cal —Merchants' Collection 

Agency v. Gopcevic, 137 P. 609, 23 
Cal.App. 214, following Cox v. Mc¬ 
Laughlin. 18 P. 100, 76 Cal. 60, 9 
Am.SR. 164. 

45. Cal—^Tadin v. Crofoot, 121 P.2d 
516, 49 CaLApp 2d 129. 

ni.—National Supply Co-Midwest v. 
Bums, 54 N.K2a 61, 822 IlLApp. 
181. 

N.T.—^Eggleston v Beach, 11 N.T.S. 
525, 53 Hun 604, appeal dismissed 
28 NO. 251, 128 N.T. 592. 

Aoooimfe iftated 

Amended complaint declaring on 
account stated was held to state 
different cause of action from action 
on open account stated in original 
complaint, and demurrable where 
statute of limitations had run.— 
Kunselman v. Southern Pac. R. Ca, 
263 P. 939, 33 Axlz 250. 

46. U.S.—Blrks v. United Fruit Ca. 
D.C.N.T., 48 F.2d 65>6. 

Gtaaage fxom claim of negligence 
Cause of action in amended com¬ 
plaint for assault and battery was 
held entirely different from cause of 
action for negligence in onglznl com¬ 
plaint, with respect to statute of 
limitations.—McConneH v. WiHlams 
S. S. Co., 267 N.T.S. 564, 239 App. 
niv, 398, motion denied 1931 XTJR. 297,^ 


265 N.T. 513, affirmed 193 N.B. 836, 
265 N.T. 594., 

47. Ill.—^Lipcovltz V. Warren Print¬ 
ing Co., 249 IlLApp. 368. 

48. Contzactoris bond 

Kan — W 8 Dickey Clay Mf g. Oo. ▼. 

Snyder. 23 P.2d 592, 138 14 6. 

Befomation 

Where action had been commenced 
on indemnity bond In unaltered con¬ 
dition, action for reformation of 
bond was not begun until complaint 
was amended to allege mutual mis¬ 
take and to seek reformation — 
Moore v. Fidelity & Casualty Co. of 
New Tork. 177 S.E. 406, 207 N,C. 433. 

49. PaUnre of bonk to pay 

Kan.—^Noland v. Union State Bank of 
Arkansas City, 81 P 2d 45, 139 Kan. 
261. 

Payment on forged ladonemeot 
Wash.—^Bruce v. EJirst Nat. Bank, 41 
P.3d 779, 180 Wash. 614. 
bO, Fla.—^Llvmgston v. Malever, 137 

So. II 18 , 103 Fla. 200. 

Tex—Meyer v. Hackett, CfT.Appk, 29 
S.W.2d 520, error refused. 

51. U S —N. & G. Taylor Co. r. An¬ 
derson, 111., 48 S.Ct 144, 275 UJSw 
431, 72 JUBd. 354. 

Fla—^Barnett v Slaughter, 146 So. 

680, 123 Fla 237. 

37 C.J. p 1074 note 30 IhJ (2>. 
Fartioiilar contracts 

(1) Construction contract.—Texas 
Pacific Coal & OH Co, v. Stuard, TeXi 
Civ.App., 7 S.W.2d 878, error refused. 

(2) Employment contracts—^The L 
S. K 2, C.C.A,C!aL, 31 F.2a 107— 
Thomas v. Baltimore & Ot R- Ock, D. 
CJ'a., 300 F. 470. 

(3) Sales contracts. 

N.T.—^Harrlss v. Tams Lemoine & 
Crane, 179 N.B: 476„ 265 N.T. 229 l 
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onment,52 guaranties,53 injuries to property,®^ in- 
surance,55 interest,56 landlords and tenants,®*? and 
liability of corporate officers or directors®® or stock¬ 
holders ;53 also in actions for or involving libel or 


slander,60 malicious prosecution,®! malpractice,62 
mechanics' and materialmen’s liens,63 mortgages,®^ 
notes,66 partners or partnerships,®® personal inju- 
ries,67 and, likewise, in action for or involving re- 


Tex.—Conrads v. Kiasch, Giv.App., 26 
S'W.2d 732, error denied Kash v. 
Conrads, 31 S.W.2d 630, 11‘9 Tex. 
449. 

(4) Shipipiner contract—^Pennsyl¬ 
vania R. Co. V. Charles B. Gibson, 
Xnc., D.C.S.C.. 23 F.Supp. 857. 

52: Iowa.—Brake v. Keeling^, 299 N. 
W. 919, 230 Iowa 1038. 

53. Pztouury Uabllity 

Where petition sought to hold de¬ 
fendants liable as guarantors, 
amendment seeking to hold them pri¬ 
marily liable was held to state differ¬ 
ent cause of action.—^Henger & 
Chambers v. George W. Owens Lum¬ 
ber & Loan Co, Tex.Civ.AppM 17 S. 
W.2d 13 i, error refused 

54. Wis.—O'Connor v. Chicago & N. 
W. R. Co.. 66 N W*. 796, 92 Wis. 612. 

37 C.J. p 1078 note 45 [a] (1). 

Poirfeion. of property tBjured 
Amended complaint, in action for 
damages to gold dredge pond from 
nuisance, which alleged damage to 
undredged portions as well as to 
dredged portions, stated new cause 
of action In respect of running of 
statute of limitations if original 
complaint failed to state facts show¬ 
ing undredged portions of claim were 
damaged.—Idaho Gold Dredging Cor¬ 
poration V. Boise Payette Lumber 
Co.. 37 P.2d 407, 54 Idaho 765. 

55. Miss.—^Travellers* Ins. Co. v. In¬ 
man, 138 So 339, 167 Miss. 288, 
suggestion of error overruled 147 
So. 663. 

Partlciilar aaneoidmeiLts 

(1) Waiver of conditions—Cox v. 
^tna Casualty & Surety Co. of Hart¬ 
ford, Conn., 248 Ill.App. 209. 

(2) Recovery of disability benefits. 
—^Brown v. New York lafe Ins Co, 
B.C.N.J., 82 F.Supp, 443. 

(3) Reformation of policy 

U.S.—Herzberg's, Inc., v. Ocean Acci¬ 
dent & Guarantee Corporation, C.C. 
A Neb., 132 F.2d 438. 

Neb.—Shanahan v- Fldellty-Phenix 
Fire Ins. Co. of New York, 219 N. 
W. 797. 117 Neb. 132. 

58. Ill.—^Mann v. City of Chicago, 42 
NB.2d 862, 315 IllAPP 179, fol¬ 
lowed In McCausland v. City of 
Chicago, 42 N.B.2d 867. 315 HI. 
App. 211. 
mrary 

Ga.—^Baker v. Moultne Banking Co., 
184 5.B. 894, 53 GcuApp. 107. 

N.a—McNeill V. Suggs. 154 S.EI. 729. 
199 N.C. 477. 

57- Cal.—^Drew v. Lindsay Nat. 
Bank. 262 P. 822, 88 GaLApp. 69- 


Ztamages 

Landlord who elected to seek pen¬ 
alty for willfully holding over real 
property, but failed to bring action 
within time, could not amend peti¬ 
tion to recover simple damages for 
use of real estate.—Rourke v. 
Hughes-Bozarth-Anderson Co., 283 P. 
5*61, 141 OkL 22. 

Ikaaidlora’s lien. 

Ark.—^Bank of Marion v. Beck, 136 
S.W.2d 188. 199 Ark. 668. 

5& N Y.—Goldstein v. Tri-Continen¬ 
tal Corporation. 24 N.B.2d 728, 282 
N.Y. 21, motion denied 22 N.B.2d 
869. 281 NY. 672, motion denied 
26 NB.2d 813, 282 N.Y 683—SiaJ- 
kot Importing Corp. v. Vadra, 55 
N.Y.S2d 787. 

Statntoxy liability 

Complaint against officer of cor¬ 
poration for breach of contract did 
not toll limitations against statutory 
liability for failure to file annual 
statement—(Love v. Couch, 28 S.W.2d 
1067, 181 Ark. 994. 

CoiLvarsloii. 

Ill.—Consolidated Coal Co of St. 
Louis V. Flynn Coal Co,, 274 Ill. 
App. 405. 

Iowa.—Comick v. Weir, 237 N.W. 
245, 212 Iowa 715 

69- Kan—Springer v. Roberts, 101 
P2d 90S, 151 Kan. 971. 

6a Ga—^Ransone v. Christian, 56 
Ga 351. 

N.Y.—Dietz v. Harris. 224 N.Y.S. 491, 
221 App Dlv. 581—^Hhrtmann v. 
Time, Inc., 60 NY.S.2d 209, af¬ 
firmed 66 N.Y.S.2d 151, 271 App. 
Div. 781, appeal denied 66 N.Y.S.2d 
622. 271 App.Div. 826. 

Pa—^Reed v. Patriot Co., QomPl., 45 
DauphCo. 10. 

Tex—^Morin v Houston Press Co., 
Civ App., 103 S.W.2d 1087- 
37 CJ. p 1074 note 30 [h] (3). 
Partioular amwidmemts 

(1) Words uttered.—Illinois Cent. 
R. Co. V. Wales, 171 So. 586, 177 

Misa 875. 

(2) Place of utterance. 

Cal—Pinkston v. Lieb, 119 P.2d 1010, 
48 Cal.App.2d 352. 

NY.—Reiley v Bayne, 5 N.YS.2d 
307, 255 App.Div. 20, reargument 
denied 6 N.Y.S.2d 448, 25*5 App Div 
702. 

(3) Persons present.—Pinkston ▼. 
Lieb, supra. 

61. TT.S —Tenth Ward Road Dist. 
No. 11 of Avoyelles Parish v. Tex¬ 
as db P. Ry. Co., C.C.A.La., 12 F.2d 
245. 45 A.L R. 1513. 

N.Y.—Dietz v. Harris, 224 N.Y.S. 491, 
221 App.Dlv. 581. i 
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68 - Ill.—Johnson v. Fowler, 250 Ill. 
App. 166—Wesley v. Allen, 235 Ill. 
App. 822. 

37 C.J. p 1074 note 30 [h] (8). 

63: Tex.—^Lozano v. Thomas W. 
Blake Lumber Co., Civ.App, 36 S. 
W.2d 322—Harris v. Road Dist. No. 

4, iSan Jacinto County, Civ.App, 
290 S.W. 875, reversed on other 
grounds, Com.App., 6 S.W2d 340. 

37 CJ. p 1074 note 30 [h] (3). 
Personal Judgment 

Where original petition in action to 
foreclose materialman’s lien merely 
notified certain defendants to set up 
any claim they had in land and have 
It adjudicated, amended petition, filed 
after running of statute of limita¬ 
tions, seeking personal Judgment 
against them constituted commence¬ 
ment of cause of action against 
them, which was barred by statute 
of limitations —^Raymer v. Comlev 
Lumber Co, 88 P.2d 8. 169 Okl 576. 
64- N.Y.—Clark v. Title Guarantee 
& Trust Co.. 18 NY.S2d 175, 269 
App.Div. 136, certified question an¬ 
swered 29 NB2d 934. 284 NY. 619, 
affirmed 29 NE2d 934, 284 N.Y. 
619. 

65. Mo.—Mitchell v. Health Culture 
Co., 162 S.W.2d 233, 349 Mo 473. 

87 C J. p 1074 note 30 [hj (4). (13). 
(14), 

Note for patented machine 
Where failure to comply with a 
statute in tespect of the execution of 
a note for a patented machine ren¬ 
ders the note absolutely void, it fol¬ 
lows that in a suit on such a void 
note an amendment declaring on the 
contract of sale introduces a separate 
and distinct cause of action as far 
as concerns the statute of limita¬ 
tions.—Warmack v. Askew, 132 SW. 
1013, 97 Ark. 19. 

66. U.S.—N. & G Taylor Co. v. An¬ 
derson, lU.. 48 set. 144, 275 US. 
431, 72 L.Bd. 354. 

Tex—Hulsey v. Smith, Com App, 28 

5. W 2d 706. 

Orgaaiization of ooxpoxation 

In suit on account against defend¬ 
ants as copartners, amendment alleg¬ 
ing that alleged copartners promul¬ 
gated fraudulent and fictitious or- 
gamzation of corporation stated new 
cause of action, subject to limita¬ 
tions—Hamilton-Brown Shoe Co. v. 
Berwald, Tex.CivApp. 65 S W.2d 377, 
followed in Tweedie Footwear Corpo¬ 
ration V. Berwald, 66 S.W.2 d 378^ . 

67. U.S.—Union Pac. R. Co v Wyl¬ 
er, Mo., 15 S.Ct. 877. 158 U.S. 285, 
39 LBd 983—^Eiansas Gas & Blec- 
tric Co V. Bvans, C.CA.Kan, IPO 
F 2d 549, certiorari denied Bvans v. 
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scission,^^ trespass,®* trover or conversion,’® 
trusts,”- waste,’* wills,’* wrongful death,’® and 
other matters.’® 

§ 282. -As to Relief Sought 

An amendment enlarging the prayer or the relief 


sought, as by seeking Increased damages, does not in¬ 
troduce a new cause of action subject to the plea of 
limitations. 

An amendment enlarging the prayer of the peti¬ 
tion, or the remedy sought, in order to enable the 
court to award the relief to which plaintiff is enti- 


Kansas Gas & Electric Go. 59 S. 
Ct. 790, 306 U.&. 665, 83 LEd. 1061 
—^Picking V. Pennsylvania R. Co, 
D.C.Pa.. 66 F.Supp 233, affirmed, 
C.C.A. 160 P.2d 106. 

Ga.—^Atkinson v. Fidelity & Casualty 
Co., 1 S.E.2d 744, 187 GfU 590. 
Ill.—Durbin v McCulIy, 280 IllApp. 
81—Smith V. Illinois Power Co., 
279 I11.APP. 605. 

Iowa—Box V. Chicago, R. I. & P. B. 

Co., 78 N.W. 694. 107 Iowa 660. 
Kan.—^Hansen v. City of Pittsburg, 
271 P. 286, 126 Kan. 740 
2T J.—^Macknowskl v. Hudson & Man¬ 
hattan R. Co., 1 A.2d 373, 121 N.J. 
Law 126—Oasavalo v. D'Auria. 169 
A. 520, 12 N'J.Misc. 81, affirmed 
Cassavalo v. D'Auria, 174 A. 506, 
113 N.JLaw 328. 

H T.—^McConnell v. Caribbean Pe¬ 
troleum Co., IS N.E 2d 1573, 278 N. 
Y. 189. 

Pa—Greaney v Vancleave, 18 Pa. 
Dist 278—Carey v. Valley Transp. 
Co., Com.Pl. 1 Lebanon 79—^Mat¬ 
thews V. Great Atlantic & Pacific 
Tea Co, Com.Pl., 5 Sch Reg. 166. 
37 C J. p 1074 note 30 [h] (5), (9). 
Stattrtozy notice of Injury 
A complaint which fluls to allege 
the giving of a statutory notice of 
injury may not be amended to state 
that fact after the expiration of the 
statutory period for bringing the ac¬ 
tion.—Walters v. Ottawa, 88 N.E 651, 
240 111. 259—43 C.J. p 1235 note 32. 

Unproper ualnteaaaLoa of right of 
way 

In action based on negligence in 
operating car at a reckless speed and 
m falling to have car under con¬ 
trol, plaintiff was not, after statute 
of limitations had run, entitled to 
amend statement of claim by adding 
averment charging failure to main¬ 
tain right of way in reasonably safe 
condition.—Cox v. Wilkes-Barre Ry. 
Corporation, 17 A.2d 867. 1340 Pa 554 
—Cox V. Wilkes-Barre Ry. Corpora¬ 
tion, 6 A 2d 538, 334 Pa 668. 
BscklessiuefiB affecting guest 

Where original trial proceeded on 
theory that injured automobile occu¬ 
pant was a passenger for hire and 
occupant sought to establish negli¬ 
gence only without undertaking to 
claim or establish recklessness, 
amendment based on a charge of 
recklessness and seeking recovery on 
theory that occupant was a guest 
was demurrable on ground that It 
introduced a new cause of action 
which was barred by limitations.— 
McComack v. Pickerell. 291 N.W. 746, 
239 Iowa 457. 


Failure to repair; defective oonstruo- 
tiou 

Where gist of original complaint 
was injury resulting from negligent 
failure to repair and maintain side¬ 
walk and gist of proposed amend¬ 
ment was injury resulting fi’om de¬ 
fective construction of sidewalk, 
amendment could not be allowed i^t- 
er running of statuta—Di (Lello* v. 
Manufacturers’ Land & Improve¬ 
ment Co.. 165 A. 121, 11 N.J.Misc. 
164. 

Aggravation of dormaait Infection 
Where complaint of employee 
charged that illness was contracted 
by reason of conditions under which 
employee worked, and evidence did 
not show contraction but tended to 
show aggravation of infection con¬ 
tracted from some other source, em¬ 
ployee was not entitled to amend 
complaint to state aggravation of 
dormant infection which would al¬ 
lege a different cause of action, com¬ 
pletely change employer's defense, 
and preclude it from avculing itself 
of the defense of the statute of limi¬ 
tations.—Gurzo V. American Smelt¬ 
ing & Refining Ck>., 41 A 2d 6, 132 N. 
JLaw 486. 

Xaterstafee operation of railroad 
In railroad employee’s action for 
injuries, origmal complaint filed 
which alleged operation of railroad 
to be local was held not amendable 
after limitation period had expired 
so as to show that railroad was en¬ 
gaged In interstate operation, since 
by such an amendment a new cause 
of action would be pleaded.—Cuddihy 
V. Hoboken Mfrs R. Co., 186 A. 682, 
14 NJ.Misc 698. 

68 . Tex —Conrads v. Kasch, Civ. 
App, 26 SW.2d 732, error denied 
Kash V. Conrads, 81 S.W.2d 630, 
119 Tex. 449. 

69. Pa.—Smith v. Ellwood City Ice 
Co.. 166 A. 660, 811 Pa 147—Gush 
V. Darkus, Com.PL, 27 Ene Co. 6. 

37 C.J. p 1078 note 66 [a]. 

70. Ill.—^Mclnemey v. Nachnoan. 8 
N.E 2d 105, 286 IU.App. 477. 

N.Y.—Strassburger v. Irving Trust 
Co., 24 N.Y.S.2d 873, 261 App.Div. 
210, affirmed 41 N.E.2d 791, 288 N. 
T. 499. 

Tenn.—^Trousdale v- Thomas, 3 Lea 
715. 

Tex —Calllhan v- Fort Worth Well 
Machinery & Supply Co., Clv.App., 
88 S.W.2d 1057, error dismissed. 

30 C.J. p 1074 note 30 [h] (10). 

71. Neb —Streight v. First Trust 
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Co. of Omaha, 276 N.W. 278, 133 
Neb. 640. 

72- Ky—Martin v. Hall, 180 S.W.2d 
390. 297 Ky. 537. 

73. Cal—^In re Black’s Estate, 133 
P.2d 678, 56 Cal.App.2d 796. 

ga-Ti —Vanderwerken v. Marks, 23 P. 
2d 608, 138 Kan. 42—Jenkins v. 
Jenkins. 260 P. 27*5, 121 Kan. 884. 

74. U.S.—L E. Whitham Const. Co. 
V. Remer, C.CA.Okl., 105 F.2d 371. 

Cal.—Gates v. Wendling Nathan Co., 
61 P.2d 173, 27 CaLApp.2d 307. 

Ill.—Coffin V. Greer College of Mo¬ 
toring, 248 IlLApp. 584—Elaborat¬ 
ed Ready Roofing Co. v. Chicago & 
W L R. Co., 222 ni.App. 181. 
Mass —Sterling v. Frederick Leyland 
& Co., 136 N.K 60, 242 Mass. 8. 

Pa.—Lawless v. Cabilin, Gom.Pl. 42 
Lack-Jur. 128—Cox v. Wilkes-Barre 
Ry. Corporation, ConauPl., 62 Luz. 
Leg.Reg. 241. 

Tenn.—Kennard v. Illinois Cent. R. 
Co, 148 S.W.2d 1017, 177 Tenn. 311, 
134 A.L.R. 770. 

17 C J. p 236 note 94. 

NagligesLCe as ozdluazy or gross 
Complaint charging ordinary neg¬ 
ligence causing death cannot be 
amended to allege gross negligence 
after statute of limitations has run. 
—^Hafemann v. Seymer, 210 N.W. 373, 
191 Wis. 174. 

SuzvLviiig nsKt of kia. 

Ill—Hanley v. Waters, 265 Ill.App. 
2139. 

75. Idaho.—Denton v. Detweiler, 282 
P. 82, 48 Idaho 369. 

Pa.—Goldberg ▼. Wine, 192 A. 262, 
826 Pa. 635. 

Partioular msttezs 

(1) Advertising.—Stone v. Liggett 
& Myers Tobacco Co., 23 N.Y.S.2d 
210, 260 App.Div. 450, appeal denied 
24 N.T.S.2d 994, 260 App.Div. 1006. 

(2) Malicious or excessive seizure 
of goods.—^Lane v. Sayre Water Co., 
69 A. 1126, 220 Pa. 599, followed in 
Lane v. Cayuta Wheel & Foundry 
Co., 69 A. 1127, 220 Pa. 603. 

(3) Misappropriation of funds.— 
Pease v. Citizens’ State Bank of 
Earlham, 228 N.W. 83, 210 Iowa 331 

(4) Recovery of taxes.—^Lorenzen 
V. U. S., CaA.Mo. 52 P.2d 106— 
Ronald Press Co. v. Shea, D.C.N.Y., 
27 F.Supp. 857, affirmed, C.C.A., 114 
F2d 453. 

(5) Settlement agreement In tort 
action.—Heath v. Philpot, 143 S.B. 
283, 165 Ga. 844, answers to certified 
questions conformed to 142 SE 750, 
38 GclApp. 7A 
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tied on his cause of action, does not introduce a 
new cause of action so as to be subject to a plea of 
limitations.^® This rule is particularly applicable 
when an amendment is filed claiming increased dam- 
ages'^7 or reducing the claim for damages.^® In 
this connection the prayer for damages is no part 
of the statement of facts required to constitute a 
cause of action.^® 

Where a statute defines the manner in which cer¬ 
tain claims are to be presented and limits a time for 
their presentation, claimants may not make their 
claims greater after the statutory period has ex¬ 
pired.®® It has been held that in an action for 
breach of a written contract, where the original 
complaint prays for unliquidated damages, an 
amendment claiming for the first time liquidated 
damages under a stipulation therefor in the contract 
introduces a new cause of action.®^ A claim for 
damages for delay in payment for the detention of 
property may not be first introduced by an amend¬ 
ment made to plaintifFs statement in replevin after 


the statute of limitations has run against the ac- 

tion.®2 

§ 283. -Change in Form of Action 

An amenchnent changing the form of the action, but 
not the cause of action itself. Is generally held to re¬ 
late back to the commencement of the action, as far as 
concerns a plea of limitations. A change in the form 
which introduces a new cause of action, however, ordi¬ 
narily does not relate back. 

While there is some authority to the contrary,®® 
it is generally considered that an amendment chang¬ 
ing the form of an action will not open the case to 
the bar of the statute of limitations, if the cause of 
action is not changed, and that as long as the iden¬ 
tity of the cause of action is preserved the form of 
the action is not material.®^ Thus the conversion 
of a suit in equity into an action at law, or vice 
versa, is not alone sufficient to constitute the begin¬ 
ning of a new action within the limitation stat¬ 
utes.®® If, however, the change in the form of the 
action introduces a new and distinct cause of action, 


76. ns.—^Midland Valley R Co. v. 
Jones. C.C.A.Okl.. 115 F.2d 508— 
Oil Well Supply Co. v. First Nat. 
Bank. C.C.AKan., 106 F.2d 399— 
Otoe County Nat Bank y. Delany, 
C,C.ANeb.. 88 F2d 23S. 

Neb.—Pmzer y. Peter. 232 N.W. 762. 

120 Neb. 389, 73 AjL R. 1170. 

Tox.—^Moore y. City of Beaumont. 
CiyApp., 195 S.W.2d 968, affirmed 
City of Beaumont y. Moore, Sup.. 
202 SW.2d 448 
37 C J. p 1079 note 75. 

Changa la xeemedlas of sellar 
In action by unpaid seller for buy¬ 
er’s breach of contract, court allowed 
seller to amend his complaint by 
abandonin^r remedy of retaining* the 
property for purchaser and suing for 
entire price, and to rely on remedy 
of keeping the property as his own 
and suing for difference between 
market price at time and place of 
delivery and contract price, at a 
time when a new cause of action for 
such recovery would be barred by 
statute of limitations, since amend¬ 
ment amounted only to a change in 
the remedy on the same cause of 
action.—-Wilson y. Gregory. 200 S.B. 
358. 189 S.C. 62. 

77. U.S.—Cochran v. Hall. CCA. 
Tex.. 8 F.2d 984. 

Ky.—^Illinois Cent. R Co. y. Heimer- 
dinger, 291 S.W. 1027, 218 Ky. 600. 
N.J.—Johnson y Gick & Bingemann. 

155 A. 802, 9 N.J.M1SC. 883. 

N.T.—Toolis v. Naotasi, 266 N.T.S. 
813, 149 Misc. 733. 

OkL—Southern Surety Cb, v- Dolese 
Bros. Co.. 299 P. 211, 149 OkL 81 
—Westchester Fire Ins. Co. of 
New York v. Federal Nat. Bank, 
273 P. 689, 135 OkL 47. 


Pa.—WessUng v. Liatkanich. 19 A.2d 
553, 144 Pa-Super. 317—^Donaldson 
y. Hast Penn Hlectrlc Co.. 16 Pa. 
Bist. & Co. 242. 29 3ch.Lieg.Reg. 8 
—Norbeck v. Independent Tel. Co., 
11 Pa.Dist. 758, 19 Iianc.L.Rev. 245 
Tenn.—CcrpiLs Juris cited la Cald¬ 
well v. Hodges. 77 3W.2d 817, 823, 
18 Tenn.App. 355. 

Tex.—^Davis v. Cochran. Civ.App., 
276 S.W. 423—^Tynberg v. Cohen, 
Civ.App., 32 SW. 167, error re¬ 
fused. 

Va—J. Aron & Co. v. Chesapeake & 
O Ry. Co., 151 S.B. 126. 163 Va 
691. 

37 C.J. p 1079 note 76 
Olaiiii for attorney's fees has been 
held not new cause of action, barred 
by limitation—World Pub. Co. v. 
Davis, D C OkL. 16 F.Sd 130, affirmed. 
C.C.A., Mellon v. World Pub Co.. 20 
F.2d 613, certiorari denied 48 S.Ct. 
119, 275 U.S. 561, 72 L.Hd. 426. 
Piinitlve damages 

Where, under complaint only com¬ 
pensatory damages were recoverable, 
amendment authorizing punitive 
damages was held not affected by 
limitations.—Chin Kee v. Kaeleku 
Sugar Co, 30 Hawaii 17. 

ZiLterest 

An amendment increasing the 
amount sought by adding a claim 
1 or interest does not introduce a 
new cause of action. 

Cal—^Babcock v. Jewell, 294 P. 30. 
110 CalApp. 323. 

Tex.—Colbert v. Dallas Joint Stock 
Land Bank. 150 S.W.2d 771, 136 
Tex. 268. 

78- Iowa.—^Bndenstine v. Iowa City 
I Hlectnc R. Co., 165 N.W. 435. 181 
I Iowa 1124. 


79. Neb.—^Tomson y. Iowa State 
Traveling Men’s Assoc., 129 N.W. 
529. 88 Neb. 399. reheard 182 N.W. 
405. 89 Neb. 791. 

80. N.Y.—^In re Spuyten Duyvil 
Road, 11-6 N.Y.S 857. 

87 C J. p 1079 note SI. 

81. Mo.—^Baker y. Missouri Pac. R. 
Co., 34 MoApp 98. 

88 . Pa.—Armstrong v. Philadelphia, 
94 A. 455, 249 PfiL 39, AnmCas. 
1917B 1082. 

83. Ala.—^Townes v. Dallas Mfg. 

Co, 45 So. 696, 154 Ala 612, 614. 

37 CJ. p 1080 note 87 [a]. 

8 ^ Ky.—City of Ashland y. Brown's 
Adm’x, 162 S.W.2d 552 
Neb.—^Pipzer v. Peter, 232 N.W. 762, 
120 Neb. 389, 73 AL.R. 1170 
NJ.—^Rygiel v. Kajiengieser, 176 A. 

605, 111 N.J.Liaw 311. 

Pa.—Liantza v. Pennsylvania Power 
Co., 162 A. 333, 106 Pa.Super. 587 
—^Kowalewski y. Markowski. 86 
Pa.Super. 27. 

Tex.—Corpus Juris cited ia Fidelity 
& Deposit Co of Maryland y. Fort 
Worth Nat. Bank, Com.App, 65 S. 
W.3d 276. 278. 

37 C J. p 1071 note 10, p 1080 note 82. 

85. XJ.S.—Oil Well Supply Co. v. 
First Nat Bank, C.C.A.Kan., 106 F. 
2d 399—Adams v. Jones. C.C A.Ala, 
11 F.2d 759, certiorari demed Jones 
y. Adams. 46 S.Ct. 637, 271 UJS. 
685, 70 Li.Hd 1151. 

Va.—Thomas Branch & Co. v. River¬ 
side & Dan River Cotton Mills, 
187 S.H. 614, 147 VcL 522. 

87 aj. p 1080 note 83. 
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limitations do not cease to run until the amend¬ 
ment is made;*® and an amendment making a new 
action at law directly opposed to the theory stated 
in the original bill in equity introduces a new cause 
of action.S7 

Contract or tort. According to some authorities 
a change in the form of the action from tort to con¬ 
tract, or vice versa, relates back to the commence¬ 
ment of the action where the same facts are in¬ 
volved;** but it has also been held that an amend¬ 
ment making a change of this nature does not relate 
back.*® 

§ 284. -Amendment of Ansiver or Cross 

Complaint 

An amendment to a defensive answer amounting in 
effect to the Institution of a new proceeding operates, , 
in respect of limitations, from the time it Is hied. An 
amendment to a cross complaint which merely ampliffes 
the original cause of action, but does not assert a new 
one, relates back to the time of the original cross com¬ 
plaint. 

An amendment to a defensive answer which 
amounts to the institution of a new proceeding dates 
from the time it is filed in respect of the statute of 
limitations.*® An amended answer, however, may 
relate back to the date of the original pleading, 
as where it merely perfects a cause of action previ¬ 
ously set up.®* 

Cross complaint. Where an amendment to a 
cross complaint sets up a new cause of action the . 


statute of limitations runs against it to the time of 
the amendment.®* On the other hand, the statute 
ordinarily does not continue to run as against an 
amendment which does not assert a neiv cause of 
action®^ but merely amplifies the original cross com¬ 
plaint.®* Amendments to a cross complaint which 
are not essential to a statement of the cause of ac¬ 
tion are not affected by the statute of limitations.®* 
The prayer in a pleading is not a part of the state¬ 
ment of the cause of action with respect to the stat¬ 
ute of limitations, and hence the statute does not 
run against an amendment thereof where the origi¬ 
nal pleading was filed in time.®? 

§ 285. Set-Offs» Counterclaims, and Recoup¬ 
ment 

As a general rule, a aet-off, counterclaim, cross ac¬ 
tion, or recoupment against which limitations have not 
run at the time of the institution of the original action is 
not barred although at the time of the filing thereof lim¬ 
itations have run. 

The timely filing of a counterclaim as part of an 
answer has been held to constitute the commence¬ 
ment of the action set up in the counterclaim within 
the meaning of the statute of limitations.®* 

There is a conflict of opinion as to when a claim 
interposed as a set-off or counterclaim becomes 
barred by the statute of limitations.®® The weight 
of authority^ supports the rule, said to be the bet¬ 
ter rule,* that, where defendant’s claim, asserted in 
a set-off or counterclaim, was an existing debt not 


88 . Ill—LaJEe Villa Co-op Ass’n v. 

Western Dairy Co.. 247 IlLApp. 496. 
37 C J. p 1080 note 84. 

87. IT S.—^Friederichsen v. Renard, 
Neb. 231 F. 882, 146 C.C.A 78, re¬ 
versed on other grounds 88 SCt. 
450. 247 U.S. 207. 62 L..Ed. 1047. 

37 C J. p 1080 note 85 

88. U S.—^White v Holland Furnace 
Co., DC.OhIo, 31 P.Supp 32, 

37 C.J. P 1080 note 82 [a] (2), (3). 

89. Ark —Renner v. Progressive 
Life Ins. Co.. 109 S.W.2d 1245. 194 
Ark. 874. 

Trespass or case 

A change from trespass to case, 
or vice versa, has been held not al¬ 
lowable.—Nashville, C. & St. L. R. 
Co V. Grarth, 46 So. 383. 155 Ala 311 
—37 C.J p 1080 note 87. 

Trover or assumpsit 
An amendment changing the form 
of the action from trover to assump- 
<3it was held eguivalent to a new ac¬ 
tion as of the date of the amend¬ 
ment.—Catanzara D1 Giorgio Co. v. 
Stock, 81 A. 385. 116 Md 201. 

90. Kan—^Blair v. Craddock. 123 P. 
862, 87 Kan 102. 

91. Ariz.—Lilley v. J. D. Halstead 


Lumber Co., 28 P.2d 616, 42 Ariz. 
546. 

9Z Ky.—^Ichenhauser Co. v. Land¬ 
rum, 155 SW. 738, 1(58 Ky. 316. 

93. Gal—Spellacy v. Young, 186 P. 
368, 44 CalA.pp. 174. 

Ohio.—^U. S. Promotion Co. v. Ander¬ 
son, 125 N.E. 106, 100 Ohio St. 68. 

Introducing new cause of action into 
complaint see supra 9 281 

94. Tex.—^Texas Employers Ins 
Ass'n V. Humble Oil & Refining 
Co., Clv.App„ 108 S.W.2d 818, er¬ 
ror refused. 

Wash —^Physimana* and Dentists’ 
Business Bureau v Dray, 111 P.2d 
568, 8 Wash.2d 38. 

Introducing no new cause of action 
into complaint see supra § 280. 

35. Okl.—^Moline Elevator Co. v. 
Loewen Real Estate & Investment 
Co., 157 P. 99, 57 Okl. 478. 

37 C.jr. p 1082 note 21. 

Merely amplifying original complaint 
see supra 9 280 b. 

96. Kan.—Farmers’ & Bankers’ Life 
Ins. Co. V. Whitney. 210 P. 646. 112 
Kgn. 145. 

97. Kan.—^Beachy v. Jones. 206 P. 
895, 111 Kan 254. 
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98. Conn.—Consolidated Motor 

Lines v. M. & M. Transp. Co.. 20 
A 2d 621, 128 Conn. 107. 

Xotio& for peRnlssloiL to file 
Notice received by plaintiff of the 
filing by defendant of a motion for 
permission to file a counterclaim by 
amending the answer meets the re¬ 
quirements and marks the “com¬ 
mencement of action” within the 
meaning of the limitation statute — 
Consolidated Motor Lines v. M. & M. 
Transp. Co., supra. 

99. Ariz—Corpus Juzls quoted in 
Tom Reed Gold Mines Co. v. Bra¬ 
dy. 99 P.2d 97. 100, 55 Ariz. 133, 
127 ALR. 905. 

Mo.—Corpus JUxifl cited lu Concrete 
Steel Co. V. Reinforced Concrete 
Steel Co.. App., 72 SW.3d IIS, 121. 
New action on set-ofC or counterclaim 
after failure of former action see 
inflra 9 295. 

Period of limitation on set-off or 
counterclaim see supra 9 106 
1. Mo.—Concrete Steel Co. v. Rein¬ 
forced Concrete Co, App, 72 S.W. 
2d 118. 

S. Ariz—^Tom Reed Gold Mineb v 
Brady. 99 P.2d 97, 100, 55 Ariz 133. 
127 ALR. 905. 
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“barred by the statute of limitations at the time 
plaintiffs action was begun, it will be a valid set-off 
or counterclaim, although the statutory period may 
have elapsed before the filing of the answer set¬ 
ting it up,8 provided, under some of the statutes, 
the counterclaim arose out of the same transaction 
as gave rise to the main action.^ Some of these 
authorities apply the rule to cases of any permitted 
counterclaim, including those which seek an award 
of affirmative relief.® Others permit a counter¬ 
claim in such cases to the extent that it reduces 
the amount of plaintiffs recovery, but do not al¬ 
low defendant to recover thereon for any excess 
therein over plaintiffs demand.® In some jurisdic¬ 
tions, however, the institution of an action in which 


a claim of set-off is afterward pleaded does not stop 
the running of the statute of limitations as against 
the set-off as of the time when the action was com¬ 
menced, but only as of the time when the set-off 
was claimed.^ 

In the absence of a statute to the contrary, a 
counterclaim or set-off is barred if limitations have 
run thereon before the commencement of the main 
action.® The right to make a claim available by 
set-off will not relieve it from prescription in a 
direct action.® 

Quieting title, A statute providing that a coun¬ 
terclaim shall not be barred by the statute of limi¬ 
tations until plaintiffs claim is barred applies to a 
counterclaim set up in an action to quiet title.^® 


3. 0.S-—^Automobile Ins. Co, of 
Hartford, Conn., v. St. Paul Plre 
& Marine Ins. Co, C.O.A.N.Y.. 89 
F.2d 163. 

Ariz.—Corpus Juris quoted in Tom 
Reed Gold Mines Co. v. Brady. 99 
P.2d 97, 100, 55 Arlz. 133, 127 A.3L>. 
R. 905—^Liffht V. Chandler Im¬ 
provement Co., 261 P. 969, 33 Anz. 
101, 57 A-L..R. 107. 

•Oal.—^ones v. Mortimer. 170 P.2d 
893, 2'8 Cal.2d 627—^Unlon Sugar 
Co. V. Hollister Bstate Co., 47 P.2d 
273, 3 Cal.2d 740. 

Ill —Sexauer v. Trust Co. of Chicago, 
40 N.E:.2d 103, 313 IlLApp. 352. 

Ind.—Grevenstuk v. Hubeny, 24 N.li- 
2d 924. 216 Ind. 379. 

Xia.^—Gardner v. Liouisiana Western 

R. Co., 1 La-App. 360. 

Mo—Cozpos Juris oited la. Concrete 
Steel Co. V. Reinforced Concrete 
Co, App,. 72 S.W.2d 118, 121. 

Ohio.—National Retailers Mut. Ins. 
Co. 7 . Gross, 50 N.E.2d 268, 142 
Ohio St. 132—Ragle Savings & 
Xioan Ass'n v. West, 50 N.R.2d 352. 
71 Ohio App. 485. 

Tenn.—Wood v. Cannon County, 166 

S. W.2d 399, 25 Tenn-App. 600. 

Tex.—^Harbin v. Hood, Clv.App, 285 

S.W. 838. 

37 C.J. p 1082 note 13. 

CoailaEious traasactiLoa 

Where from, mception of loan in 
1920 to foreclosure in 1934 there was 
a continuous transaction of renewals 
and payments between the parties 
and contract was tamted with usury, 
statute of limitations was properly 
applied in permitting all payments 
made by debtor to be credited on 
principal debt.—Hardin v. Grenada 
Bank, 180 So. 806, 182 Miss. 689. 

CouateirCIaims permitted by statute 

(1) Statute providing that coun¬ 
terclaim must tend to diminish or de¬ 
feat plaintiff’s recovery and must 
exist in favor of defendant and 
against plaintiff between whom sev¬ 
eral judgment might be had did not 
effect rule that filing of complaint 
40 perated to suspend running of stat¬ 


ute of limitations as to any counter-, 
claim existing at that date—Union | 
Sugar Co. v. Hollister Rstate Co, 47 
P.2d 273, 3 Cal 2d 740. 

(2) The statute providmg that un -1 
der certain circumstances a set-off 
or counterclaim may be pleaded as a 
defense, even though the set-off or 
counterclaim Is barred by preceding 
provisions of the chapter applies 
only to cases where bar arises under 
preceding sections, and does not ap¬ 
ply where limitation is that placed 
on filing of claims against estates.— 
Counts V. Woods, 127 P.2d 898, 46 N. 
M. 273. 

Sztiagnlshmsat by ooxnpessatloii. 

(1) Under the Louisiana statutes a 
claim which might otherwise be pre¬ 
scribed can be availed of as en offset 
by what is called compensation if, 
at the time the two debts became 
due. both were liquidated and de- 
mandable and neither had prescribed. 
—Dawson v. Victoria Lumber Co., 
135 So. 22, 172 La. 676—Oilbelt Mo¬ 
tor Co. 7. George T. Bishop, Inc., 
118 So. 881, 167 La. 183—Beyer 
Transp. Co. v. Whiteman Contracting 
Co., LaApp., 187 So. 143. 

(2) Compensation Is retroactive to 
the date when the parties became 
mutually indebted, and neither claim 
•s barred by prescription unless 
barred before the other claim arose. 
U.S.—Arkansas Natural Gas Corpora¬ 
tion V. Sartor. C.C.ALa., 98 F.2d 
527, certiorari denied 59 SCt. 243, 
305 UiS. 649, 83 L.E:d. 420, reheaiv 
ing denied 59 S.Ct. 250. 305 U.S. 
675, 88 LRd. 437, mandate con¬ 
formed to, D.C, Sartor v. Arkan¬ 
sas Natural Gas Co., 29 F.Supp. 
956, reversed on other grounds, C. 
C.A., Sartor 7 . Arkansas Natural 
Gas Corporation, 111 F.2d 772. 

La.—Oilbelt Motor Co. 7 . George T. 
Bishop, Inc., supra. 

(3) A reconventional demand was 
not saved from prescription, in so 
far as it offset plaintiff’s claim, by 
automatic compensation where plaln- 
Uff’s claim was for a fixed amount 
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admittedly due and defendant’s re- 
conventional demand was for an un¬ 
liquidated amount claimed for dam¬ 
ages by tort, automatic compensation ' 
not being applicable in such situa¬ 
tion.—^Bever Transp. Co. v. White- 
man Qontracting Co., supra. 

4- NT—^President and Directors of 
Manhattan Co. 7 . Cocheo, 10 N.T.S. 
2d 770, 256 App.Div. 560. 

5. Cal.—^Union Sugar Co. v. Hollis¬ 
ter Rstate Co., 47 P.2d 273. 3 Cal.2d 
740 

6. Tex.—Shaw v. Faires, Civ.Apip., 
165 S.W. SOI. 

7. W.Va—Boyd v. Beebe, 61 SE 
304, 64 W.Va. 216, 17 LR.A.N.S., 
660. 

37 C.J. p 1082 note 14. 

Tax zefima 

Where assessment of coal lands 
for taxation was reduced on Nov. 
5. 1925, refund would have been due 
3t that time if 1935 act providing 
that when on appeal a refund is 
found to be due, the taxing authori¬ 
ties should allow credit on future 
taxes, was applicable, and hence 
when act was passed, any such claim 
would have been ten years old and 
subject to the plea of the statute of 
limitations.—Gilberton Fuels v. Phil¬ 
adelphia & Reading Coal & Iron Co., 
20 A.2d 217, 1342 Pa. 192. 

*8L US—Von Tilzer 7 . Jerry Vogel 
Music Co., D.C.NT., >53 F.Supp. 191, 
affirmed, C.C A, Gumm v. Jerry 
Vogel Music Co., 158 F.2d 516. 

CaL—California Trust Co. 7. Gusta- 
son, 101 P.2d 74. 15 Cal 2d 268. 

Ga—MacNeill v. McBlroy, 17 S.B.2d 
169, 193 Ga 55, 137 AL.R. 670. 

Mich.—Auditor General v. Oleznic- 
zak, 4 N.W.2d 679, 302 Mich. 336. 
Wash.—J. A Campbell Co. v. Hol- 
sum Baking Co., 130 P.2d 333, 15 
Wash 2d 239. 

9. La.—^Broussard 7 . Broussard, 18 
La Ann. 593. 

lOu OkL—Clark 7 . Duncanson, 192 P. 

806, 79 Okl. 180. 16 AL.R. 315. 

51 C.J. p 200 note 24. 
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Cross complaint. Although it has been held that 
a cross complaint must be filed within the statu¬ 
tory period,^^ it has also been held that the rule 
which saves a counterclaim or set-ofF from the bar 
of limitations, if not barred at the time the main 
action is instituted, applies in the case of a cross 
action or cross demand of such nature as may prop¬ 
erly be urged as a defense either in whole or in 
part;i2 this rule applies only if defendant seeks 
aflElrmative relief or set-off against plaintiff, and is 
inapplicable as against a codefendant or cross de- 
fendant.i3 Where a defendant files a cross peti¬ 
tion against a codefendant before limitations have 
run, the codefendant is chargeable with such no¬ 
tice thereof as prevents the statute from running.^^ 
The timely filing by a surety of a cross action as 
an offset to the main action avoids the bar of the 
statute as against the principal sued in the same ac¬ 
tion who files such cross action after the statute has 
run.i5 

Recoupment. It has been held that a defense 
by way of recoupment is not barred by the statute 
of limitations as long as the main action itself is 
timely.i® Thus, in an action for the price of land. 


a claim of recoupment for fraud inducing the con¬ 
tract is not barred by the statute of limitations as 
long as plaintiffs cause of action subsists.^^ 

Amended pleadings. It has been held that, where 
a counterclaim or set-off is pleaded in an amended 
answer or plea, and not in the original, the statute 
runs against it until the filing of the amended an- 
swer.is It is otherwise, under some statutes, if 
the counterclaim or set-off set up in the amended 
answer is not wholly based on, or does not grow out 
of, a new, distinct, or different transaction or occur- 
rence.i® An amended counterclaim may be filed if 
it does not state a new ground for relief^® or set 
out a new cause of action ,21 since the amendment 
in such a case relates back to the date of the filing 
of the original pleading .22 

§ 286. Reply to Counterclaim 

A reply to a counterclaim may be filed after the ex¬ 
piration of limitations If the action was Instituted with¬ 
in the statutory period. 

When an action is commenced within the period 
of limitation, a reply to a counterclaim relates bade 
to such commencement and may be filed after ex¬ 
piration of the limitation period-^® 


11 . Kan—^Root Grain Co v. Liven-’ 
good, 100 P.2d 714, 151 Kan 706. 

12. Tex.—^Birk V. Jackson, Civ.App., 
75 S'W.Sd 918, error dismissed. 

Reason fox rule 

All matters relatingr to the main 
action may he litigated therein.— 
Southern Surety Co. v. Sealy Inde¬ 
pendent School Dist., Tex.CivApp., 10 
S.’W.Sd 786, error refused. 

Cross aetloiL rating to main ac¬ 
tion is not barred.—(Southern ^Surety 
Co. V. SeaJy Independent School Dlst., 
s'lpra. 

Addition of easentlal dLement 
cross action merely adding* essen¬ 
tial element to action not theretofore 
pleaded has been held not to assert 
new cause.—Southern Surety Co. v 
Sealy Independent School Dlst, su¬ 
pra 

Pendency of action as toUlng* statu^ 
Whether limitation as to an assert¬ 
ed cross action is tolled by the pen¬ 
dency of plaintiffs suit depends on 
whether the matter asserted in the 
cross action may properly be urged 
as a defense either in whole or in 
part to such suit.—^Texas & K. O R 
Co. V. Greer, Tex Civ.App., 117 S W 
2d 148, error dismissed. 

18. Cal.—Western Pipe & Steel Co. 
of California v. Tuolumne Gold 
Dredging Corporation, 146 P.2d 61, 
63 CalJlLpp.2d 21. 

Reason for rule 

The principle underlying the rule 
that a statute of limitations is sus¬ 
pended by the filing of the original 
complaint Is that plaintifC has there¬ 


by waived the claim and permitted 
defendant to make all proper de¬ 
fenses to the cause of action plead¬ 
ed; but where the controversy la 
limited to cross defendants, none of 
whom has done any act in the nature 
of a waiver, the reason for the rule 
does not exist.—Western Pipe & 
Steel Co of California v. Tuolumne 
Gold Dredging Corporation, supra. 

14. Neb—^Provident Savings and 
Loan Ass'n v. Booth, 293 N.W. 293, 
138 Neb. 424. 

15. Tex—Cameron County v Pox, 
Civ.App, 42 S.W.2d 653, affirmed, 
ComApp., *61 S.W.2d 483, rehearing 
denied 64 S.W.2d 140. 

leL u.s— Bull V. u. s., ctCL, 515 S. 
Ct. 695, 2&0 U.S. 247. 79 L.Dd 1421 
—Speakman v. Bernstein, C.C.A. 
La., 59 F.2d 520 

Ariz.—^Light V. Chandler Improve¬ 
ment Co, 261 P. 969, 33 Ariz. 101, 
57 ALR 107. 

Application of limitations to recoup¬ 
ment see supra § 105. 

Season for role 

“Recoupment" is in nature of de¬ 
fense arising out of some feature of 
transaction on which plaintiff's ac¬ 
tion is grounded.—^Bull v. U. S-, Ct. 
Cl., 65 S Ct. <695, 295 U.3. 247. 79 L. 
Kd. 1421. 

17. Ala.—Harton v. Belcher, 70 So. 
141, 195 Ala. 186. 

18. N.O.—Coxpnji juris quoted in 
North Carolina Cotton Growers' 
Co-op. Ass'n V Tillery, 160 S-K. 
767. 768 201 NaS31. 

87 C.J. p 1082 note 16. 
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Amendments to cross complaint see 
supra S 284. 

The theory on which the decisions 
turn IS that the amendment intro¬ 
duces a separate and distinct cause 
of action.—^North Carolina Cotton 
Growers' Co-op. Ass'n v. Tillery, 160 
S K. 767, 201 N.C. 531. 

19. Defensive matter set np afilzma. 
tively 

In action on account for material 
furnished, amended answer pleading 
payment by services rendered and in 
the alternative pleading services as 
offsets and by way of counterclaim 
IS not barred by limitation, where 
original answer setting up such mat¬ 
ter merely as payment was filed 
within time.—^Tulsa Rig, Reel & 
Manufacturmg Co. v. Cameron-Flint 
Lumber Co., C.C.A.Tex., 80 F.2d 602. 

2 a Ky —^BancoKentucky Co.'s Re¬ 
ceiver V. National Bank of Ken¬ 
tucky's Receiver, 137 S.W.2d 387, 
281 Ky. 784. 

2 L Ind.—Grevenstuk v. Hubeny, 24 
N.K.2d 924. 216 Ind. 379. 

N.T.—Wendel Foundation v. More- 
dall Realty Corporation, 29 N.T.S. 
2d 451. 176 Misc. 1006. 

88 i Ky.—^BancoKentucky Co.'s Re¬ 
ceiver V. National Bank of Ken- 
tucksr's Receiver, 187 S.W 3d 357, 
281 Ky. 784. 

N.T.—Wendel Foundation v. More- 
dall Realty Corporation, 29 N.T.S. 
2d 451. 176 Misc. 1006. 

28. S.D.—State V. Coughran, 103 N. 
W. 31, 19 S.D. 271. 
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§ 287. New Action after Dismissal, Nonstdt, 
or Failure of Former Action 

a. In general 

b. Construction of statute generally 

c. Requisites for application of statute 

a. In General 

By virtue of statute In most Jurisdictions, oh faiiure 
of an action, duly instituted, for matters not Involving 
the merits, a new action may be instituted within a spec¬ 
ified time after such failure, notwithstanding the fail¬ 
ure occurred after limitations had run against the action. 

Although on failure of an action other than on 
the merits before the statute of limitations has run 
against it, a new action for the same cause may be 
instituted within the statutory period on compli¬ 
ance with the terms imposed by law,^^ unless there 
is a special statute saving the right to bring a new 
action in case a pending action fails or is dismissed 
otherwise than on the merits no new action can be 
maintained if the statutory period of limitation had 
fully run pending the action which had so failed 
or been dismissed.^® However, under the statutes 


of most states, where an action duly instituted, fails 
for some matter not involving the merits, a new 
action may be brought within a specified time after 
such failure.2® These statutes have grown out of, 
and are in lieu of, the ancient or common-law rem¬ 
edy known as “journey’s account,” which permit¬ 
ted plaintiff in an action which abated for matters 
of form, to sue out a new writ within a reasonable 
time.27 They vary greatly in their scope,some 
limiting the right to bring a second action to cases 
in which there has been an involuntary nonsuit, 
others to dismissal by the court for some matter of ‘ 
form not involving the merits, others to dismissals 
as the result of a reversal, others to cases where 
the judgment in favor of plaintiff has been arrested 
or set aside; and still others include various com¬ 
binations of the above provisions.^® Such a stat¬ 
ute does not contemplate a revival or a continuance 
of a former suit as at common law under “journey’s 
account,” but that a new and distinct suit may be 
brought®® 

Under some statutes it has been held that but one 
exercise of the privilege is permitted,®^ although it 


S4. Fa.—^Tierney v. Great Atlantic 
& Pacific Tea Co., Com.FL, 42 Sch. 
Iies.Rec. 27. 

STew aotloa autliozlaiea appellafee 
court 

An action was held not barred by 
limitation, where decision of appel¬ 
late court In former action author¬ 
ized commencement of a new action. 
—Moran Bros. Oontractin^r Co. v. 
City of New York, 278 N.T.S. 173, 
354 Misc. 802, reversed on other 
grounds 287 N.Y.S. 1018, 158 Mlsc. 
€77. affirmed 292 N.Y.S. 966. 249 App. 
Div. 719. 

8 Bb Utah.—Weiner v. Stearns, 120 P. 
490. 40 Utah 185. Ann.Cas.l914C 
1175. 

Ya.—Corpus Juris guoted la Jones 
V. Morris Plan Bank of Ports¬ 
mouth. 19>5 S.E. 525. 526. 170 Va. 
58. 

When dl^nlssed case is reflled, 

limitation runs to date of refiling — 
Griffith V. Associated Employers' Re¬ 
ciprocal, Tex.Civ.App., 10 S.W.2d 129. 
37 C.J. p 1083 note 34. 

28, U.S.—Jones v. Jenkins, C.CJIl. 
Utah, 22 P.2d 642—Momand v. Uni¬ 
versal Film Exchange, D.aMass., 
43 F.Supp. 996. 

Kan.~4Standard Liife Ass'n v. Mer¬ 
rill, 75 P.2d 825, 147 Kan. 121. 

— ^Ray V. Liberty Industrial Life 
Ins. Co., App,, 180 So. 855. 

N.Y.—^Richard v- American Union 
Bank. 170 N.E. 632, 253 N.Y. 166, 
69 A.L.R. 667—^Baker v. Cohn, 41 
N.Y.S 2d 765. 266 App.Div. 236, mo¬ 
tion denied 48 N.Y.S.2d 852, 266 


App.Div. 847—Angelo v. City of 
New York, 63 N.Y.S.2d 248, 186 
Misc. 369. 

Ohio.—Belpash v. Emeiine, 162 N.E 
799. 119 Ohio St. 226—Hershner v. 
Deibig, 28 N.E.2d 784, 64 Ohio App 
328—^Emenne v. Belpash, 155 N.E. 
249, 23 Ohio App. 311—Albers v. 
Great Central Transport Corp.. 17 
Ohio Supp. 116—Sokolec v. South¬ 
ern R. Co., 14 Ohio Supp. 44, ap¬ 
plying Tennessee law. 

Okl—City of Tulsa v- Myrick, 86 P 
2d 623, 184 Okl. 229—Smith v 
Westgate Oil Co, 53 P.2d 1090, 175 
Okl. 573—^U. S. Fire Ins Co. v. 
Swyden, 58 P2d 284. 175 Okl 475 
—^Newman v Kirk, 23 P2d 163, 
164 Okl. 147. 

R.I.—Giarrusso v. Brown & Sharpe 
Mfg. Co„ 50 A 2d 72. 

37 C J. p 1083 note 35. 

In actions for death see Death 9 55 

27. N.Y.—Baker v. Cohn. 41 N.Y.S 
2 d 765, 266 App.Div. 236, motion 
denied 43 N.Y.S 2d 852, 266 APP. 
Div. 847. 

Ohio.—^Hershner v. Deibig, 28 N.E.2d 
784, 64 Ohio App 328. 

"Journey*! acoount** 

At common law suits frequently 
abated for matter of form. In such 
cases plaintiff wsls allowed a reason¬ 
able time within which to sue out a 
new writ; this time was theoretical¬ 
ly computed with reference to the 
number of days which the parties 
would be required to spend in jour¬ 
neying to the court, hence the name 
“journey's account." Such renewed 
suit was but a continuance of that 
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which had abated* and of necessity 
was in the same court, against the 
same parties, and for the same cause 
of action. The rule bad no applica¬ 
tion to judicial writs, for the reason 
that they never abated formers mat¬ 
ter of form. The doctrine of "Jour¬ 
ney's account" has received some rec¬ 
ognition in the United States 
N.Y—Corpus Juris quoted in Baker 
V. Cohn, 41 N.Y.S.2d 765, 767. 266 
AppDiv. 236, motion denied 43 N. 
YS.2d 852, 266 App.Div. 847. 

Ohio.—Corpus Juris cited In Hersh¬ 
ner V. Deibig, 28 N.E 2d 784, 788, 
64 Ohio App. 328. 

Okl —Corpus Juris dted in U. S. Fire 
Ins. Co. V. Gwyden, 63 P.2d 284, 
286, 175 Okl. 475. 

37 C.J. p 1082 notes 26—29. 

88 . Va—Corpus Juris quoted In 
Jones V. Morris Plan Bank of 
Portsmouth, 195 S.E. 625, 526, 170 
Va 88. 

37 C J. p 1083 note 87. 

229. Va —Corpus Juris quoted in 
Jones V. Morris Plan Bank of 
Portsmouth, 196 S.E. 525. 526, 170 
Va 88. 

37 C J. p 1083 note 37. 

20. Ga—Cox V. Strickland, 47 SE. 
912, 120 Ga 104. 

31. U S —Hunter v. Ward, CGJL 
Ark., 15 F.2d 843. 

OkL—^Fishencord v. Peterson, 94 P. 
2d 910, 185 OkL 642—McDonald r. 
Eppa 56 P.2d 1018, 176 OkL 348— 
Walker v IL. E. Meyers Const. Oo., 
53 P.2d 647, 175 OkL 648—U. S. 
Fire Ina Co. v. Swyden, 58 P,2d 
284^ 175 OkL 475. 
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has also been held that the commencement of inter¬ 
vening actions between the termination of the orig¬ 
inal action and the commencement of the new ac¬ 
tion does not bar the latter-32 

A statute authorizing the institution of a new ac¬ 
tion on the failure of the original action otherwise 
than on the merits imparts some action by the court 
by which plaintiff is defeated without a trial.^® The 
statute applies only where the original action has 
failed other than on the merits^^ or where no final 
judgment on the merits has been entered in the first 
action.35 It is inapplicable where the original ac¬ 
tion has been dismissed after a trial on the merits,^® 
or where the judgment entered therein is a final 
judgment on the merits,or where the judgment is 
res judicata.®* 

Retro^tcHve operation of statute. The statute ap- 
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plies to an action pending at the time of its adop¬ 
tion.*® 

Limitations to which applicable. Some of the 
statutes of the character under consideration have 
been construed to be applicable to all cases of non¬ 
suit, r^ardless of whether the time prescribed for 
instituting the original suit is strictly a statute of 
limitations^® or is a general or special statute of 
limitations,^^ and some of the statutes have been 
held to be applicable to contractual limitations, 
at least where the contract provision is one imposed 
by law-^* Others, however, have been held inap¬ 
plicable to contract limitations.^^ 

Purpose of statute. This exception or proviso 
of the general statute of limitations is intended to 
reach all those cases where a suit is brought, and 
the merits of the action fail to be tried without the 
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32, Ark.—Dressier v. Oarpenterj 155 
S.W. lOS, 107 Ark. 3*53. 

Tenn.—Boyce v. Southern By. Co., 5 
Tenn.Civ.App. 140. 

as. Ohio.—^Moherman v. Nickels, 45 
NB.2d 405, 140 Ohio St 450—SlegT- 
fried V. New York, L. EL & W. B. 
Co., 34 N.E. 381. 60 Ohio St 294— 
KSmherUn v, Stoley. 194 N.E 335, 
49 Ohio App. 1. 

Gatue ezfeeiisiAl to plaintig 
Under statute declanniT that, if 
any action duly commenced shall be 
abated or otherwise avoided or de¬ 
feated for any matter, plaintiff may, 
within one year after abatement, 
commence a new action, the words 
''abated,” “avoided,” and “defeated” 
refer to a defeat of plaintilTs action 
for any cause or condition external 
to plaintiff, operatln^r adversely to 
him, which does not amount to a 
determination of such action on its 
ments.—Glarrusso v. Brown & 
Sharpe Mfer. Co., B.I., 50 A.2d 72. 

34. Okl.—Cadwell v. Byan, 86 P.2d 
2&2, 184 Okl. 174. 

Grounds for failure of action see in¬ 
fra § 292. 

Dismissal heoause of bar by Umita- 
tlona is a final adjudication on the 
ments.—Fletcher v. Weiss, 281 N.W. 
311, 285 Mich. 523. 

DismlBsal for fanura to answer 
oaleadav call is not a failure on the 
merits.—^Harris v. Harris, 283 N.Y. 
S. 410, 246 AppDiv. 667. 

‘'Mexita” 

(1) “Merits” implies a considera¬ 
tion of substance, not of form; of le- 
£ral nghta, not of mere defects of 
procedure, or the technicalities there¬ 
of.—Eimberlln V. Stoley, 194 N.E. 
885, 49 Ohio App. 1. 

(2) The term “merits” in a statute 
providingr that if action is terminat¬ 
ed in any other manner than by final 


judgrment on the merits, plaintiff may 
commence new action for same cause 
within one year after such termina/- 
tion, has been held to have a broad¬ 
er connotation than the term as used 
In a statute relatingr to finality of 
judgment dismissing complaint on 
the merits.—^Buchholz v. U. S. Fire 
Ins Oo., '53 N.T.S.2d 608, 269 App 
Div. 49. 

35. Iowa.—Phoenix Ins Co. of Hart¬ 
ford, Conn., V. Fuller, 250 N.W. 
•499, 216 Iowa 1201. 

86 . Ohio.—^E^st V. Blatz, 16i5 N.B. 

158, 25 Ohio App. 40. 

Or.—White v. Pacific Telephone & 
Telegraph Qo., 123 P.2d 193, 168 
Or, 371. 

37. Iowa.—Phoenix Ins. Co, of Hart¬ 
ford, Conn, V. Puller, 250 N.W. 
499. 216 Iowa 1201. 

N.Y.—Oaulston v. Bosenfeld, 28 N. 
Y.S.2d 909, 175 Misc. 479. 

38. Ala—Gilmer v. Gant, 26 So.2d 
262, 247 Ala. 447. 

Tenn.—Oman v- Delius, 85 ®,W.2d 
570, 163 Tenn 192. 

Dismissal on general demTizver 

—Sheldon & Co. v. Emory Um- 
versity, 191 8J3S. 497, 184 Ga. 440. 

39. Mo.—^Mason v. Kansas City Belt 
B. Co., 125 SW. 1128, 226 Mo. 212, 
26 L.BA.,N.S., 914—Clark v. Kan¬ 
sas City, St. I* & C. B. Co., 118 S. 
W. 40, 219 Mo. 524. 

Betroactive operation of statutes of 
limitation see supra S 4. 

40. N C.—Carolina Transportation & 
Distributing Oo. v. American Al¬ 
liance Ins Oo, 200 S.E. 411, 214 
N.C. 596—Meelsins v. Norfolk & L* 
B. Co., 42 S.E. 383, 131 NXX 1. 

41. OkL—Cummings v. Inman, 247 
P. '379, 119 Old. 9. 

B.I.—^McLaughlin v. Dunlop, 33 A 
2d 157, 70 B I. 155. 
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48. La.—^Ray v. Liberty Industrial 
Life Ins. Co., App., 180 So. 863. 
N.Y.—^McGovern v. City of New 
York, 2&3 N.Y.S. 883, 250 App.Div. 
102—^Littrell V Allemania Fire Ins. 
Co. of Pittsburgh, Pa,, 231 N.Y.S. 
520, 224 App.Div, 523, reversed on 
other grounds 166 N.E. 850, 250 N. 
Y. 628—Buchholz v. U. S. J7re Ina 
Co., 51 N.Y.S.2d 923, 183 Misc. 826, 

43. N.Y.—Brumel v. Hartford Fire 
Ins. Go, 285 N.Y.S. 611, 158 Misc. 
311. 

Okl.—Niagara P. Ins, Co. v. Nichola 
220 P. 920, 96 Okl 96—George v. 
Connecticut Fire Ins. Co., 200 P. 
544, 84 Okl. 172, 23 ALB. 80, sup¬ 
plemental opinion, 200 P. 691, 84 
Okl. 172, 23 A.L.B. 80, modified on 
other grounds, and rehearing de¬ 
nied 201 P. 510, 84 OkL 172, 23 A 
L.B. 80. 

44, Iowa—^Taylor v. Chicago, B. L 
& P. By. Co., 227 N.W. 407. 208 
Iowa 1396—^Byan v. Phoenix Ina 
Co. of Hartford, Conn, 215 N.W. 
749, 204 Iowa 655—Hamson v. 
Hartford Ins. Co., 71 N.W. 220, 
102 Iowa 112, 47 L.B.A 709. 

N.M.—^Davis V- IT. S. Fire Ins Co, 
298 P. 671, 35 N.M. 881. 

W.Va—McClung v. Tieche, 29 SE. 
2d 250, 126 W.Va 676—Mills v In¬ 
demnity Ins. Co. of North Amen- 
ca, 166 SE. 631, 113 WVa 11. 

87 C.J. p 1083 note 85 [a]. 
Contractual limitations in insurance 
policies see Insurance 5 126. 

Xn Ohio 

(1) The statute has been held in¬ 
applicable to contract limitations. 
U.S.—^Leithauser v- Hartford Fire 

Ins. Co., D,C.Ohlo, 29 F.Supp 401. 
Ohio—Prudential Ins. Co. v. Howie, 
19 Ohio Cir.Ct. 621. 

(2) The contrary has also been 
held—Coitesi v. Firemen's Fund Ins. 
Co., 25 Ohio Cir.Ct..N.S., 509. 
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fault of plaintiff, and the period of limitations be¬ 
comes complete during the pendency of the suit,^® 
and to insure to the diligent suitor the right to a 
hearing in court until he reaches a judgment on the 
merits.4® The prime object is the saving of caus¬ 
es of action, not the destroying of them.^7 xhe 
statute is not intended to afford in all cases an ad¬ 
ditional time in which to bring suit, and the gen¬ 
eral periods of limitation are not changed.^® The 
effect of the statute is simply to provide a limited 
extension of time in certain cases under certain con¬ 
ditions.^® Some of the statutes act merely to toll 
the statute of limitations®® and do not prevent de¬ 
fendant from filing such proceedings against the 
second action as are proper and appropriate.®^ Pro¬ 
tection against the laches, negligence, or other fault 


of plaintiff is no part of its purpose,®® nor is the 
statute designed to afford the means for a creditor 
to extend his cause of action in violation of the 
statutory limitation®® or to hold open the way in¬ 
definitely for vexatious and harassing continuation 
or renewal of litigation.®* 

b. Constmctioii of Statute CkneraJly 

A* statute extending the time for the institution of 
a new action on failure of the originai action for rea¬ 
sons other than on the merits should be liberally con¬ 
strued in furtherance of Its purpose. 

A statute extending the time for the institution 
of a new action on failure of the original action for 
reasons other than on the merits is highly®® reme¬ 
dial,®® and should be liberally construed in further¬ 
ance of its purpose,®^ to afford litigants a hearing 


45. Okl.—Olaussen v. Amberg, 44 P. 

2d 92, 172 C^l. 197. 

RL—Giarrusso v. Brown & iSharpe 
Mffir. Cd.. 60 A.2d 72. 

37 O.J. p 1083 note 4/3. 

48. N.T.—Gaines v. New York, 109 
XB. 594, 215 N.T. 533, IL.RA1917C 
203, Ann.Cas.lOlOA 259—People ez 
rel. Jefferson Hotel Corporation v. 
Woodward, 84 N.Y.>S. 2 d 632, 173 
Misc. 897—People ex reL Wheeler 
r. NeaJsey, 255 N.Y.a 477. 142 
Misc. 692. 
fijmilSir statemsiLtB 

(1) The purpose of the statute 
dealing* with the limitation of new 
action after reversal or failure other¬ 
wise than on the merits Is to give 
a plaintiff the right to a new action 
where he has failed otherwise than 
on the merits.—City of Tulsa v. My- 
xick, 36 P.2d 628, 184 Okl. 229—Claus- 
sen V. Amberg, 44 P.2d 92, 172 Okl. 
197. 

(2) Statute Is Intended to protect 
party who brought action In good 
faith from complete loss of relief on 
merits merely because of procedural 
defects.—Sachs v. Ohio Nat. JUfe Ins. 
Co. C.CJLI1L, 131 F.2d 134. 

(3) The object is to aid cases 
'Where suit has been timely brought 
by a diligent creditor, but the mer¬ 
its have not been tried through no 
choice of the creditor, and period of 
limitations has become complete dur¬ 
ing pendency of the suit.—Baker v. 
Cohn, 41 N.Y.S.2d 766, 266 AppDiv. 
236, motion denied 43 N.Y.S.2d 852, 
266 App.Div. 847. 

(4) The statute is designed to 
remedy the harsh effect of statute 
of limitations and to save a cause 
of action which Is otherwise barred. 
—^HcClung V. Tieche, 29 S.B2d 250, 
126 W.Va. 575. 

Belief trom. mlsfeake 

Statute permitting new action aft¬ 
er dismissal for want of Jurisdiction 
has the manifest objective of relief 
from penalty of limitation bar to one < 


who has mistakenly brought his ac¬ 
tion in the wrong court—^Burford v. 
Sun Oil Co., Tex.Civ.App.. 136 S.W. 
2d 306, error refused. 

47. Ga.—Piedmont Hotel Co. v. Hen¬ 
derson, 72 SB. lol, 9 GclApp 672 

Mo.—Ooxpns Jtixls dted in Thomas 

V. Sterling Finance Co., App., 180 
S.W.2d 738, 793 

48. OkL—U. S. Fire Ins. Co v Swy- 
den. 63 P2d 234, 175 Okl. 475. 

49. Ala—Gilmer v. Gant 25 So.2d 
262, 247 Ala 447. 

Okl.—U. S. Fire Ins. Co. v. Swyden, 
&3 P.2d 284, 175 Okl. 476. 

5a Ga—Brinson v. Kramer, 38 S B. 
2d 41, 72 GaApp. 63—Robinson v. 
Attapulgus Clay Co., 189 IS.E. 555, 
6'5 GaApp. 141. 

51. Ga—^Robinson v. Attapulgus 
Clay Co., supra 

Denmzrer may he Infeexposed al¬ 
though defendant filed no demurrer 
j in the original action.—^Robinson v. 

I Attapulgus Clay Go, supra 
! 62. Tenn.—^Moran v. Weinberger, 
260 S.W. 966, 149 Tenn. 637. 

53, Me.—Densmore v. Hall, 84 A 
988, 109 Me. 438. 

64. Okl.—CoxpuB JnzlB dted In 
IT. S. Sire Ins Co. v. Swyden, 53 
P.2d 284, 286, 175 Okl. 475. 

Tenn.—Moran v, Weinberger, 260 S 

W. 966. 149 Tenn. 537. 

37 C.J. p 1084 note 49. 

55. Mo.—Thomaa v. Sterling Fi¬ 
nance Co., App., 180 SW.2d 788. 

Ohio—Hershner v. Deibig, 28 N.B 
2d 784, 64 Ohio App. 328. 

W.Va—^Tompkins v. Pacific Mut 
Life Ins. Co.. 44 SB. 439, 63 W.Va 
479, 62 Ii.R.A. 489, 97 Am.S.R. 1006. 

56. U.S—Sachs v- Ohio Nat Life 
Ins. Co., CCLA-HL, 131 F.2d 134. 

Fla—Corpus Juris dted in Livings¬ 
ton V. Malever, 177 So. 113, 119, 10: 
Fla 200. 

GkL—Guest V. Atlantic Coast Line R 
Co., 139 SB. 97, 67 GaApp. 102. 
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Mo.—^Thomas v. Sterling Finance 
Co, App., 180 S.W.2d 788. 

Okl—^Pinson v. Robertson, 172 P2d 
625, 197 Okl 419—Haught v. Con¬ 
tinental Oil Co.. 136 P2d 691. 192 
OkL 345—^Meshek v. Cordes. 22 P. 
2d 921, 164 Okl. 40. 

R.I. Giarrusso v. Brown & Sharpe 
Mfg. Co., 60 A.2d 72—McLaughlin 
V. Dunlop. 38 A.2a 167, 70 R.I. 165. 

Tenn.—^Bryant v. Mulder. 45 SW.2d 
48, 163 Tenn. 600—Galbraith v. 
Kirby, 109 S.W.2d 1168, 21 Tenn. 
App. 303. 

Tex.—^Burfoid v. Sun Oil Co., Civ. 
App, 186 S.W.2d 306, error re¬ 
fused. 

Vt.—^Hayden v. Caledonia Nat Bank 
of Danville, 28 A.2d 389, 112 Vt 
491, 142 AL.R. 1178. 

W.Va—^McClung v. Tieche, 29 S.B 2d 
250, 126 W.Va 675. 

57. TTjS.—'S achs v. Ohio Nat Life 
Ins. Co.. C.C-A.m., 131 P.2d 134. 

Ma—Corpus Juris dted in Livings¬ 
ton V. Malever, 137 So. 113, 119, 
103 Fla 200. 

Ga—Guest v. Atlantic Coast Line R. 
Co., 139 S.A 97, 37 GaApp. 102 

Mo.—Thomas v. Sterling Finance Co., 
App., 180 S.W.2d 788- 

N.Y.—^Streeter v. Graham & Norton 
Co., 2'62 N.Y S. 16, 237 App Div. 23S, 
reversed on other grounds 188 N. 
B 150, 263 N.Y. >39. 

Ohio—Greulich v. Monnln, 50 N.B.2d 
310, 142 Ohio St 113, 149 A.L.R. 
477—Hershner v. Deiblg, 28 N E 2fd 
784, 64 Ohio App. 328. 

Okl—Haught v. Continental Oil Co., 
136 P.2d 691, 192 Okl. 345—U- S 
Fire Ins. Co. v. Swyden. 63 P.2d 
284, 175 Okl. 475—Claussen v. Am¬ 
berg, 44 P.2d 92, 172 Okl. 197— 
Meshek v. Cordes. 22 P.2d 921, 164 
Okl. 40. 

RI.—Giarrusso v. Brown & Sharpe 
Mfg. Co., 50 A.2d 72—McLaughlin 
V. Dunlop. 38 A.2d 157, 70 R.I. 155. 

Tena—^Bryant v. Mulder, 45 S.W.3d 
48, 163 Tenn. 600—Galbraith v. 
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on the merits,®® and is not to be frittered away by 
any narrow construction;®® but unless the facts 
and circumstances plainly so require,®® it should not 
be interpreted in such a way as would tend to sub¬ 
vert the purpose of the statute clearly expressed.®^ 
A liberal construction does not warrant an addi¬ 
tion to the period fixed by the statute.®® 
Construction in pari materia. It has been held 
that the statute applies universally to statutes of 
limitation and is to be read in pari materia with 
other statutes dealing with that subject matter.®® 

c* Requisites for Application of Statute 

(1) In general 

(2) Requirements as to new action 
(1) In General 

Generally the statute conferring the right to insti¬ 
tute a new action after limitations has run applies only 
if the original action was actually commenced or at¬ 
tempted to be commenced before limitations had run 
and only if It failed other than on the merits. Under 
some statutes It is also necessary that the failure of the 
original action take place after limitations have run. 


All of the elements necessary to bring the case 
within the protection of the statute must be made 
to appear, if the action is to be saved from the bar 
of limitations.®^ It has been held, however, that 
if the protection of the statute is to be denied to a 
person it ought to be clearly shown that his case, al¬ 
though within the letter of the statute, is not with¬ 
in its reason.®® 

In order for the statute to be applicable and en¬ 
title plaintiff to institute a new action, after fail¬ 
ure of the original action, notwithstanding limita¬ 
tions have run, the original action must actually 
and legally have been commenced, so that the ac¬ 
tion was actually pending,®® before expiration of 
the limitations period,®^ and have failed on some 
ground other than on the merits.®® There must 
also be a final termination of the original action be¬ 
fore a second action can be brought within the pro¬ 
tection of the statute.®® Under some of the stat¬ 
utes it is necessary that limitations have run at the 
time of the failure of the original action.^® Under 


Kirby, 109 S.W.2d 1168, 21 Tean. 
App. 3C3. 

Tex—^Burford v. Sun Oil Co, Civ. 

App., 186 S.W.2d 306, error refused. 
Yt.—^Hayden v. Caledonia Nat Bank 
of Banvllle, 28 A.2d 389, 112 Vt. 
491, 142 AIi.R. 1178. 

W.Va.—McClung* v. Tleche, 29 S.B- 
2d 250, 126 W.Va. 675. 

37 C J. p 1084 note 53. 

SSi Okl—Pinson v. Hobertson. 172 
P.2d 625, 197 Okl. 419. 

69. N.Y.—Gaines v. New York. 109 
N.E. 594. 216 N.Y. 533, (L.R.A1917C 
203, Ann.Cas.l916A 259—People ex 
reL Jefferson Hotel Corporation v. 
Woodward. i34 N.Y.S.2d 682. 178 
Misc. 397—^People ex rel. Wheeler 
V. Neafsey, 255 N.Y.S. 477, 142 
Misc 692. 

60. Mo.—^Thomas v. Sterlinfir Fi¬ 
nance Co., ApPm 180 SW.2d 788. 

61. Mo.—^Thomas v. Sterlingr Fi¬ 
nance Co., supra. 

Okl.—^U. e. Fire Ins. Co v. Swyden, 
53 P.2d 284, ITS Okl. 475--Engrlish 
V. T. H. Hoirers Iiumber Co., 173 
P. 1046, 67 OkL 238. 

69. Kan.—^Denton v. Atchison, 90 P. 

764, 76 Kan. 89. 

37 aj. p 1084 note 66. 

63. W.Va.—Smith v. Eureka Pipe 
Line Co., 8 S.E 2d 890, 122 W.Va. 
277, 132 A.L R. 289. 

64. Tenn.—^Hudson v. Shoulders, 122 
S.W.2d 817. 22 Tenn App. 801. 

Actions within statute see mfra S 
288. 

Necessity for Identity: 

Between ori^rinal and new action 
see infra S 289. 

Of parties see infra 9 293. 


j PaymaiLt of costs of oxiffinol action 
Under some of the statutes plain¬ 
tiff must pay the costs of the on^i- 
nal action before he can institute the 
new action. 

Ga—^Brinson v. Kramer, 33 S.E 2d 
41, 72 Ga.App 63. 

I N.C,—Rankin v. Oates. 112 S.E. 82, 

183 N.C. 517. 

37 C.J. p 1083 note 37 [b]. 

65. N.Y.—Gaines v. New York, 109 
NE. 594, 215 N.Y. 53'3, L.R.A1917C 
203, Ann.Cas.l916A 259 

66 . Ark —Missouri Pac. R. Co. v. 
Armstrong-, 44 S.W.2d 1093, 184 
Ark. 1076. 

Mo—^Mertens v. McMahon, App., 115 
S.W2d 180. 

N.Y.—Smalley v. Hutcheon, 70 N.B. 

2d 161, 296 N.Y 68 
Okl.—Cadwell v. Ryan, 86 P.2d 282, 

184 Okl. 174. 

I 37 C.J. p 1085 notes 73, 74. 

I What constitutes commencement of 
action toUin^r limitations grenerally 
I see supra 89 261—274 
Abatement 

(1) When a writ is abated for any 
cause there has been an action com¬ 
menced within the statute.—^Hayden 
V. Ciledonia Nat Bank of Danville, 
28 A.2d C89, 112 Vt. 491, 142 A.LR 
1178. 

(2) Where plaintiff brought an ac¬ 
tion within three years after accrual 
of cause of action which was dis¬ 
missed on a plea m abatement be¬ 
cause service was not on defend¬ 
ant’s agent, the action waa com¬ 
menced, notwithstanding improper 
servioe cf summons, and hence a 
subsequent action brought within one 
year after dismissal of the first ac¬ 
tion waa not barred by three-year 
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[statute of limitations.—Smclalr Re¬ 
fining Co. V. Bennett, C.CA.Tenn, 
123 F2d 884. 

67. U.S.—Allen v. Garnett, C.C,A 

Okl, 100 F2d 555. i 

Fla.—^Reinschmldt v. Crosby, 123 So. 
755, 98 Fla. 365, rehearing denied 
124 So 4, 98 Fla. 365. 

Okl.—Cadwell v. Ryan, 86 P.2d 282, 
184 Okl. 174—Meshek v. Oordes, 22 
P 2d 921, 164 OkL 40. 

Where original aotLon waa bazxad 
by limitations at time when institut¬ 
ed, second action is also barred.— 
Meridith v. Maasle, Tex.Clv.App., 173 
S.W.2d 799, error refused. 

68. U.S.—Allen v. Garnett, C.C.A 
Okl., 100 F.2d 555. 

Okl—^Meshek v. Cordes, 22 P.2d 921, 
164 Okl. 40. 

Grounds for failure of original ac¬ 
tion see inffa 9 292. 

69. Iowa.—Hartz v. Brunson, 2 N. 
W.2d 280, 231 Iowa 872, 

Dlamlssal of the llzvt suit Is a pre¬ 
requisite to the right to bring a new 
suit authorized by the statute—St. 
Charles Sav. Bank v. Thompson, 223 
S.W. 734, 284 Mo. 72—37 OJ. p 1088 
note 16. 

PeuLdeney of appeal 

A new action instituted while on 
appeal from the original action is 
pending and undetermined is prema¬ 
turely brought and does not come 
within the protection of the statuta 
—Hartz V. Brunson, 2 N.W.2d 289, 
231 Iowa 872. 

m U.S.—Allen v. Garnett, CCA. 
Okl., 100 F.2d 655—Waterman v. 
Powell, C-CACanal Zone, 66 F.2d 
80. 

Ga.—Powell v. Powell, 177 e.B. 666, 



54 C.J.S, 


LIMITATIONS OF ACTIONS 


§ 287 


other statutes expiration of the limitations period 
during the pendency of the original action is not re¬ 
quired in order to make the statute applicableJl 

Commencement of an action so as to constitute 
it a pending action at the time of its failure varies 
in the several jurisdictions with the differences in 
the terms of the respective statutes and the con¬ 
struction placed thereon. Apart from statutes re¬ 
quiring a contrary conclusion, a suit is not con¬ 
sidered pending until the court has acquired juris¬ 
diction of defendant,*^2 and where the steps taken 
in the original action were insufficient to commence 
it the statute does not apply.73 Under some of the 
statutes the issuance of a valid process^*! out of a 
court having jurisdiction of the subject matter of 
the action^B and of the defendant^® is necessary 


and sufficient. The mere filing of the petition un¬ 
der such statutes is insufficient.^^ a statute refer¬ 
ring to an action “attempted to be commenced” has 
been held to apply when plaintiff in good faith be¬ 
lieves, and has a right to believe, that a valid ser\’- 
ice of a summons has been made,*^® or where by 
mistake an action is commenced in a court not hav¬ 
ing jurisdiction of the subject matter.^® A void suit 
has been held not to be a suit within the meaning of 
the statute.®® It is otherwise, however, where the 
suit is voidable and not void.®^ 

Effect of appearance by defendant After volun¬ 
tarily appearing in an action imperfectly com¬ 
menced defendant cannot defeat the purpose of the 
statute by insisting that the action in which he thus 
appeared had never been commenced at all.®® 


179 Ga, 817—^Powell v. Fidelity & 
Deposit Co. of Maryland, 173 S.K 
196, 48 Ga.App. 529. 

Ill.—^Dukes V. Harrison & Reidy, 270 
I11.APP. 372—Wlaains Ferry Co. v. 
Gardner, 91 IlLApp. 20. 

Kan.—Hill v. Grand Lodge, L O. O. 
F. of Kansas, 138 P.2d 438, 157 
Kan. 34—^Pitt v. Keenan, 262 P, 
567, 124 Kan. 810—Jackson v. Prai¬ 
rie Oil & Gas Co., 222 P. 1114, 115 
Kan. 386. 

KT.—Busso V. City of New York, 
179 N.E. 762. 258 N.Y. 344—Hol¬ 
land V. Schwartz, 22 N.Y.S.2d 283, 
affirmed 22 N.Y.S.2d 197, 259 App. 
Div. 1083. 

Okl —^Hawk v. Texas & Oklahoma 
Stages, 120 P.2d 781, 190 Okl. 76— 
Cadwell v. Byan, 86 P.2d 282, 184 
Okl. 174—^U. S. Fire Ins. Co. v, 
Swyden, 63 P.2d 284, 175 Okl. 475— 
Meshek v. Cordes, 32 P.2d 921, 164 
OkL 40—^Ehigllsh v. T. H. Rogers 
Lumber Co., 178 P. 1046, 67 Okl. 
238. 

Tenn.—^Dushan v. Metropolitan Life 
Ins. Co., 14 Tenn.App. 422. 

37 C.J. p 1085 notes 72, 73 [a], p 
1088 note 12. 

Sisabillty of pUdntlff 
Where the bar of limitations never 
became effective because plaintiff 
was under a disability, su6h as in¬ 
fancy, the statute is inapplicable.— 
Caulston v. Bosenfeld, 23 NY.S2d 
909, 175 Mlsc. 479. 

Bismissal on payment of costs 
Where the court grants plaintiff's 
motion to dismiss without prejudice, 
the dismissal to take effect on pay¬ 
ment of costs by plaintiff the action 
is considered terminated when such 
costs are paid in determining wheth¬ 
er limitations have run at the time 
the action is terminated.—^BAwk v. 
Texas & Oklahoma Stages, Inc., 120 
P.2d 781, 190 Okl. 76. 

TL Ark-—^Kansas City Southern B. 
Co. V. Akin, 210 S.W. 350, 138 Axk. 
10 . 


Iowa.—Welsz v. Moore, 265 N.W. 606, 
222 Iowa 492, rehearing overruled 
and opinion supplemented on other 
grounds 289 N.W. 443, 222 Iowa 
493. 

72. Mo.—Conrad v. McCall, 226 S.W. 
265, 205 MoJLpp. 640. 

73. N.Y.—Knox v. Beckford. 15 N.Y. 
S.3d 174, 258 App.Dlv. 823. reargu¬ 
ment denied 16 N.Y.S.2d 693, 258 
App.Div. 842. affirmed 34 NE2d 
911, 285 N.Y. 762. 

B.I.—Byron v. Great American In¬ 
demnity Co., 173 A. 546, 54 B.I. 
405. 

37 C.J. p 1085 note 77. 

7^ Mo.—Mertens v. McMahon, App., 

115 S.W3d 180. 

The issuance and service of sunu 
xnons has been held to be tantamount 
to commencement of a new suit and, 
having been done within one year 
after the dismissal, the statute bar 
did not attach.—(Livingston v. New 
England Mortg. Security Co., 91 S 
W. 752, 77 Ark. 879. 

76. Mo.—Mertens v. McMahon, App., 

116 S.W,2d 180. 

76. Mo.—^Mertens v. McMahon, su¬ 
pra. 

Venue 

Under statute providing that suits 
Instituted by summons shall be 
brought either in the county within 
\7hich defendant resides or m the 
county within which plaintiff resides 
and defendant may be found, limita¬ 
tions could not be tolled by fflmg suit 
in county of plaintiff's residence on 
the bare possibility that defendant, a! 
resident of another county, might 
be found therein after which plain¬ 
tiff could dismiss such suit without 
service on defendant and thereby 
gam a year longer to recommence an 
action for the same cause.—^Mertens 
V. McMahon, supra. 

77. Mo.—Mertens v. McMahon, su- 
pra. 


78. Ohio.—^Mulcahy v. Mutach, 1 N. 
B2d 651, 51 Ohio App. 407. 

Falsa ratuzu by Shezlff 
Where action was terminated 
through no fault of plaintiff, who 
had done all which was required to 
secure valid service of summons, but 
service was set aside because of false 
return by sheriff, of which falsity 
plaintiff had no knowledge in time to 
rectifjr error within time allowed by 
statute, plaintiff was entitled to com¬ 
mence new action within one year 
after date when, plaintiff failed oth¬ 
erwise than on merits.—Mulcshy v. 
Mutach, supra. . 

79. Ohio.—^Pittsburgh, C., C. & St- 
L. By. Co. V. Bemis, 59 N.E. 745, 64 
Ohio St 26. 

8(k Ga-—Cutliffe v. Pryse, 200 SR 
124, 187 Ga. 51—Denny v- Gardner, 
110 SR 891, 152 Ga. 602—Quinn v. 
O'Neal, 199 S.E 359, 58 GaApp. 
628. 

NY.—Smalley v. Hutcheon, 70 N.E 
2d 161, 296 N.Y. 68—^Enckson v. 
Macy, 140 N.E. 938, 236 NY. 412. 
37 C.J. p 1085 note 79 [b] 

Valid pending suit 

This statute applies only in cases 
where a valid suit has been pending 
and subsequently dismissed.—^Brin¬ 
son V. Kramer, 83 SE2d 41, 72 Ga. 
App. 63—^Southern Flour & Grain Co. 
V. Simmons, 176 SE. 121, 49 GkuApp. 
517—37 C J. p 1085 note 79 [a]. 
Aotioni prematnrtily brought 
An action dismissed because pre¬ 
maturely brought is not a nullity and 
comes within the protection of the 
statute.—^McGovern v City of New 
York. 293 N.Y.S. 833, 250 App.Div. 
102—^Di Donna v. City of New YorX 
48 N.Y.S.2d 847. 

31. U.S.—Salyer v. Consolidation 
Coal Co., Ky.. 246 F. 794, 159 CC. 
A. 96, oertioran denied 88 S.Ct. 345, 
246 U.S. 669, 62 L.Ed. 93L 
88 . U.S.—Keystone Coal Sk Coke Co. 
V. Fekete, Ohio, 262 F. 73. 146 CL 
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(2) Requirements as to New Action 

Under a statute providing for the bringing of a new 
action In certain cases after the failure of a former ac¬ 
tion, in order to avoid the bar of limitations the sec¬ 
ond action must be commenced within the time specified 
in the statute. 

Under a statute providing for the bringing of a 
new action in certain cases after the failure of a 
former action, in order to avoid the bar of limita¬ 
tions the new action must be commenced by the is- 
suance*^ or service®^ of original process within the 
time specified in the statute.®® However, it has 
been held that the statute does not purport to lim¬ 
it the time of bringing suits,®® but is simply a saving 
clause to prevent the bar which otherwise would be 
applicable.®^ Hence, if the statute of limitations 


has not yet run, the new action may be instituted 
even though the period specified in the statute per¬ 
mitting new actions has expired.®® Where expira¬ 
tion of the limitations period during the pendency 
of the original action is not required, as discussed 
supra subdivision c (1) of this section, a new ac¬ 
tion instituted within the period specified in the stat¬ 
ute is saved even though limitations has run by 
such time.®® 

When such time begins to run is dependent on 
the provisions of the statute.®® Where required to 
be instituted within a specified time after termina¬ 
tion of the prior action, time runs from that point 
of time in the litigation when plaintiff has exhaust¬ 
ed his rights with respect thereto,®^ 


C.A. 264, certiorari denied 37 S.Ot. 
18, 242 U.S. 635, 61 L.12d 589. 

Plea to JurisdlotloiL 
Gla.—Pryse v. Cutlifle. 195 SE! 913, 
57 Gia.App. '548, affirmed Outliffe v. 
Pryse, 200 S.B. 124. 187 Ga. 51. 

83. Tenn.—^Bryant v. Mulder, 45 Q. 
W.Sd 48, 163 Texm. 600. 

Piling of ooxnplai3i.t 
The new action is "commenced," 
under some statutes, when a sum¬ 
mons is issued, not when the com¬ 
plaint IS filed.—Jermgan v. Pfeifer 
Bros, 5 S.W.2d 941, 177 Ark 145. 

84. N.C —^McGuire v. Montvale 

Lumber Co.. 131 iS.!!. 274. 190 N.C 
806. 

Tnmifllolent process 

Plaintiff’s filing of petition entitled 
’Petition—Continuation of Original 
Action," after dismissing original ac¬ 
tion without prejudice and Judgment 
for costs had been entered against 
him was held not "new action" which 
would revive original SLCtlon barred 
by limitations.—^Bird v. Nelson, 249 
N.W. 393. 216 Iowa 252. 

85. U.S.—Allen v. Garnett. C.C.A. 
Okl., 100 F 2d 5 55—^Momand v Uni¬ 
versal Film Fzchange, D.C.MaB8., 
43 F.Supp. 996. 

Iowa.—^Haxtz v Brunson, 2 N.W.2d 
280, 281 Iowa 872—Bird v Nelson, 
249 N.W. 393, 216 Iowa 263. 

Mo.—^Adams v. St Louis-San Fran¬ 
cisco R. Co., 33 S.W.2d 544, 326 
Mo. 1006, 83 AJLi.R 474—^Myers v. 
Union Blectric Light & Power Co., 
125 S.W.2d 950, 233 Mo.App. 730. 
N.H.—^Duncan v. Lumbermen's Mut. 
Casualty Co.. 23 A 2d 825, 91 N.H. 
349. 

N.Y.—Brand v. Union By. Co. of New 
York City, 17 N.Y.S.2d 604, 173 
Misc. 224—Brumel v. Hartford 
' Fire Ins. Co, 285 N.Y.S. 511, 158 
Misc. 311. 

N.CL—^McGuire v. Montvale Lumber 
Oo., 131 SB. 274, 190 N.C. 806. 
Ohio.—Frost v. Blats, 155 N.B. 158. 
23 Ohio App. 40. I 


Okl —^Meshek v. Cordes, 22 P.2d 921, 
164 Okl. 40. 

Tenn—^Davis v. Parks, 278 S.W. 444, 
151 Tenn. 321—^Young v. Cumber¬ 
land Grocery Co, 15 Tenn.App. 89. 
Tez.—^Life Association of America v. 
Goode. 8 S.W. 639, 71 Tex. 90. 
Aotion "dlBoon.tliui,ed without pzej- 
udiee to a new aotloxi,’’ must be com¬ 
menced within the period specified 
therefor m the statute.—McGovern v. 
Curran. 194 N.Y.S. 21. 

Xatarvenlng suits 

The new suit must be brought 
within the statutory period after dis¬ 
missal of the first suit, no matter 
how many Intervening suits and dis¬ 
missals there have been.—Boyce v. 
Southern B. Co., 5 Tenn.CivA« 140. 
86 l Okl.—Corpus JhzlB cited iu 
U. S. Fire Ins Co. v Swyden, >53 P. 
2d 284, 286, 175 Okl. 475. 

87 C.J. P 1088 note 14, p 1094 note 90. 

The statute does not uavrow the 
period of Umtbatioa but extends the 
period provided by the general stat¬ 
ute of limitations applicable to the 
action —Mitchell v. Federal Land 
Bank of St. Louis, 174 S.W.2d 671, 
206 Ark. 253—^Kansas City Southern 
B. Co. V. Akin, 210 S.W. 360, 138 Ark. 
10—37 C.J. p 1088 note 14 [b], 

87. Okl —Corpus guzls cited la 
U. S. Fire Ins. Co. v. iSwyden, 58 
P.2d 284, 286, 175 Okl. 475. 

37 O.J. p 1088 note 15. 

sa Ark.—^Mitchell v. Federal Land 
Bank of St. Louis, 174 S W.2d 671, 
206 Ark. 253. 

Ga.—Powell v. Fidelity 4k Deposit 
Co. of Maryland, 178 SB. 196, 48 
GaApp. 529. 

Tenn.—^Dushan v. Metropolitan Life 
Ins Co, 14 TenzuApp. 422. 

37 C.J. p 1094 note 90. 

89- Iowa—Welsz v. Moore, 2 6*5 N. 
W. 606, 222 Iowa 492, rehearing 
overruled and opinion supplement¬ 
ed on other grounds 269 N.W. 448, 
222 Iowa 492. 

90. N.Y.—^Brumel v. Hartford Fire 
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Ins. Co., 285 N.YS. 611, 168 Misc. 

311. 

91. NY—^Brumel v. Hartford Fire 

Ins. Co, supra. 

Satzy of a Jndgmsiat in the orig¬ 
inal action is the termination of the 
action within the meaning of some 
of the statutes.—Friedman v. Long 
Island B. Co., 65 N.Y.S.2d ‘899. 
Affirmance oa appeal 

(1) In the caste of an affirmance on 
appeal of a Judgment against plain- 

I tiff other than on the merits, the 
time for instituting the second action 
runs from the affirmance. 

N.Y.—^Richard v. American Union 

Bank, 184 N.Y.S. 177, 225 App.Div. 

634, affirmed 170 N.B. 532, 253 N. 

Y. 166, 69 AL.R. 667. 

Ohio.—Albers v. Great Central Trans¬ 
port Corp., 17 Ohio Supp. 116. 

(2) Where a complaint was dis¬ 
missed and exceptions directed to be 
heard at the appellate division in the 
first instance and the latter over¬ 
ruled the exceptions and dismissed 
the complaint, which Judgment was 
affirmed by the court of appeals, the 
time for bringing a new action began 
to run on the rendition of Judgment 
by the court of appeals and not on 
the rendition of Judgment by the ap¬ 
pellate division.—^People v. Prender- 
gast, 150 N.Y.S. 683, 88 Misc. 307, 
309, affirmed 153 N.Y.S. 1137, 169 
App.Div. 959—37 C.J. p 1092 note 68. 
From, time of dismissal 

(1) Suit was dismissed within 
statute when it was originally dis¬ 
missed, and not on denial of appli¬ 
cation for reinstatement.—Waterman 
V. Powell, C.C.A.Canal Zone, 66 F.2d 
80 

(2) The dismissal of an action 
without notice to plaintiff as re¬ 
quired hy court rule was erroneous, 
but was not a nullity, and in absence 
of any appeal the dismissal stood, 
and new action, which was otherwise 
barred by limitations, could not be 
maintained where not filed within a 
year after the dismissal, notwith- 
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When nonsuit "suffered/^ Under a statute pro¬ 
viding that a new action may be brought within 
one year after nonsuit is suffered, the question aris¬ 
es as to when a nonsuit is "'suffered.” It has been 
held that the test of w-hether or not or when a non¬ 
suit has been suffered is whether or not the order 
or judgment of nonsuit has finally terminated the 
suit.^^ In the case of a voluntary nonsuit it is 
when the judgment of nonsuit is entered rather 
than when the nonsuit is taken.^^ This is also true 
jn the case of an involuntary nonsuit from which 
no appeal is taken.®^ In the case of an involuntary 
nonsuit which has been appealed, the nonsuit does 
not become final, in the sense that it ends the law¬ 
suit, until the appeal, taken with or without appeal 
bond, has been disposed of consistently with the 
judgment.®^ So, in the case of an involuntary non¬ 
suit with leave to move to set it aside which is ap¬ 
pealed from, it is when the judgment is aflSrmed in 
the appellate court®® When an appeal from an 
order of nonsuit is dismissed, the order of nonsuit 
and not the dismissal of the appeal is to be regard¬ 
ed as the legal termination of the action.®^ Howev¬ 
er, a plaintiff need not appeal from an order over¬ 
ruling his motion to set aside the nonsuit before he 
can avail himself of the statute and begin the new 
suit thereby authorized.®® 

After reversal. The time allowed for harming 
a new action after the reversal of a judgment com¬ 
mences at the date of reversal, and not of the dis¬ 
missal of the first action in the lower court®® It 


has been held, however, that, where the statute is 
regarded as not including a reversal with remand, 
plaintiff may take a nonsuit after such reversal, in 
which case the time for a new suit will run from 
the nonsuit.^ So, where an appeal is taken and dis¬ 
missed, limitation runs from the date of judgment 
in the lower court, and suit must be brought with¬ 
in the time limited thereafter, otherwise the judg¬ 
ment becomes conclusive and binding on the par¬ 
ties.® 

§ 288 . -Actions within or Not within 

Exception of Statute 

a. In general 

b. Suits in equity 

c. Action in different forum 

a. In General 

A statute providing for the bringing of a new ac¬ 
tion in certain cases after the failure of a former action 
applies only to actions contemplated thereby. 

A statute providing for the bringing of a new ac¬ 
tion in certain cases after the failure of a former 
action applies only to actions contemplated there¬ 
by.® Although it has been said that the tendency 
has been to extend the benefits of the statute to all 
claims except those within an express statute to the 
contrary,^ Aey have also been taken as excluding 
by implication all cases not covered by their special 
provisions.® 

Generally the statutes apply to common-law ac- 


standins afflimanoe within year pre- 
ceding* comzaencement of second ac¬ 
tion. of the denial of motion to rein¬ 
state the original action.—^Zielinski 
V. IT. S.. C.C.A-N.T.P 120 F.2d 792. 

(3) Action was held ''terminated'* 
as at time order of dismissal was 
entered on default, and not as at 
time Judgment was entered dismiss¬ 
ing the complaint as provided in or¬ 
der.—Brumel v. Hartford Fire Ins. 
Co., Z85 N.T.S. 611, 158 Misc. 311. 

92. ICo.—Adams v. St. Louis-San 
Francisco R. Co., 33 S.W.2d 944, 
326 Mo. 1006, 93 A.li.R. 474. 

Bight to institute new action after 
dismissal or nonsuit see InfTa S 
291 

93m Mo.—Estes v. Fry. 65 S.W- 741, 
166 Mo. 70. 

37 GLJ. p 1089 note 20. 

94. ILL—Giarrusso v. Brown & 
Sharpe Mfg. Co., 50 A.2d 72. 

Srune pxo tuno eutiry 
This Is true notwithstanding the 
Judgment of nonsuit was entered 
nunc pro tunc as of the date of the i 
nonsuit.—Olarrusso v. Brown & 
Sharpe Mfg. Oo., supra. J 


95. Mo.—Adams v. St. Louls-San 
Francisco B. Co., 83 S-W.fd 944, 
326 Mo. 1006, 83 AJL..R 474—Wet- 
more V. Crouch, 87 S.W. 964, 188 
Mo. 647, 3 Ann.Cas. 94. 

96L Mo.—Estes V. Fry, 65 S.W. 741, 
166 Mo. 70. 

37 C J. p 1089 note 20. 

97. S.C —^Richardson v. Riley, 45 S. 
H 104, 67 S.C. 53—Trlmmier v. 
Trail, 18 S C.Ii. 480. 

SeOBoii. for rule 

"By taking an appeal he took the 
chances of losing by limitation of 
time."—^Higgins v. Turney & Jones 
Co., 18 Ohio Cir.Ct,N-S., 658. 

98. Mo.—^Mason v. Kansas City Belt 
R Co., 125 SW. 1128, 226 Mo. 212, 
26 L..RA..N.S, 914. 

99. Colo.—Arnett v. Coffey, 89 P. 
894, 5 Colo.App. *560. 

37 C.J. p 1094 note 92. 

Right to new action after reversal 
see infra S 294. 

1. Tenn—Nashville, C. & SL L. R 
Co. V. Bolton, 184 S.W. 9. 134 Tenn. 
447. 

2m Tex.—^Martin v. Wayman, 88 Tex. 
649. 
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3. RI.—^McLaughlin v. Dunlop, 38 
A.2d 157, 70 RI. 155. 

Appeal from loniaig hoard decision, 
is not such an action as is protected 
by the statute.—Carbone v. Zoning 
Board of Appeals of City of Hart¬ 
ford, 13 A.2d 462, 126 Conn. 602. 
S^’ecial statutes of limitation 

General L1938 c 510 § 10, provid¬ 
ing that provisions of such chapter 
shall not apply to any case in which 
different time is limited by special 
provisions did not 'deprive plaintiff of 
benefits of $ 9 authorizing commence¬ 
ment of action within one year after 
action shall be abated or otherwise 
avoided or defeated by death of par¬ 
ty or for any matter.—^McLaughlin 
V. Dunlop, 88 A,2d 167, 70 RI. 155. 

4. N.T.—Conolly v. Hyams, 68 NB. 
662, 176 N.T. 403—Streeter v. Gra¬ 
ham & Norton Co., 262 N.Y.S 16, 
237 App.Dlv. 258, reversed on other 
grounds 188 N.E. 150, 263 N.T 39— 
People ex rel. Wheeler v. Neafsey, 
255 N.T.S. 477, 142 Misc. 692. 

5. Ga.—Cox v. Strickland, 47 S.EL 
912, 120 G4L 104, 1 AnnCas. 870 

Miss —Crane v. French, 38 Mis& 503. 
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tions,® and they have reference only to actions reg¬ 
ularly instituted in the regular dourse of civil pro¬ 
cedure, and do ;iot embrace motions and merely in¬ 
cidental proceedings.^ They also apply to actions 
created by statute which prescribes the time within 
which actions created thereby must be commenced, 
where such provision as to time is considered a 
statute of limitations.® The statute is held inap¬ 
plicable, however, as to actions maintainable solely 
by authority of special laws which make it a con¬ 
dition precedent to the right of recovery that ac¬ 
tion be brought within a period prescribed,® al¬ 
though it has been held that the statute permitting 
a new action applies whether the action is one un¬ 
der a statute concerning the remedy only or the 
right as well as the remedy.^® 

The term “action,” has been held to include spe¬ 
cial^ ^ and statutory proceedings, certiorari pro- 
ceedings,!® s^ts brought before justices of the 


peace,^^ and suits on rejected claims against a de¬ 
cedent’s estate.1® On the other hand, the statutes 
have been held not to apply to actions arising ex 
delicto,^® although there is also authority to the 
contrary on this point,penal actions,^® and ac¬ 
tions for ante-bellum debts.^® 

b. Suits in Equity 

In some Jurisdictions suits In equity are within the 
provisions of the statute permitting the bringing of a 
new action after the failure of a former action. 

In some jurisdictions the word “actions” is not 
limited to actions at law, but includes suits in eq¬ 
uity.®® Therein, where plaintiff fails in a chancery 
suit, he is entitled to commence an action at law 
within the required time after such failure,®! and 
conversely, if he fails in an action at law, he is en¬ 
titled to commence a suit in equity within the re¬ 
quired time.®® In others, however, it has been held 
that by fair construction the words of the statute 


6. Okl.—^Pinson v. Robertson, 172 
P2d 625. 197 Okl 419—Cadwell v. 
Ryan, S6 P.2d 282, 184 Okl. 174. 

7- N.C.—^Mclllienny v Wilmingrton 
Sav. & Trust Co., 12 S K 1001, 108 
N C 311. 

37 C.J. p 1084 note 67 
S. Okl.—^Pinson v. Robertson, 172 
P.id 626. 197 Okl 419—Cadwell v. 
Ryan, S6 P2d 282, 184 Okl. 174. 
Action, on road contract 110111 
Ga.—^Bryant v- Whitley, 2-9 lS.£:.2d 
648, 70 GkL App 864, affirmed Whit¬ 
ley V. Bryant, 31 S.E.2d 701, 198 
Ga. 828. 

9. Ark.—^Missouri Pac R. Co. v. 
Armstrong, 44 S.W.2d 1093, 184 
Ark. 1076. 

Miss.—^Louisville & N. R. Co. v. Dix¬ 
on, 150 So. '811, 168 Miss. 14, stat¬ 
ing- Louisiana law. 

Mont.—King v. City of Butte, 230 P. 
62, 71 Mont. 309. 

Ohio.—George (L. Rackle & Sons Co. 
V. Western & Southejn Indemnity 
Co.. 6 N.E.2d 1007, 54 Ohio App. 
274. 

Okl.—^Pinson v. Robertson, 172 P.2d 
625, 197 Okl. 419 

Tenn.—Coipiu Juxis auoted In Auto¬ 
mobile Sales Co. v. Johnson, 122 S. 
W 2d 453, 457. 174 Tenn. 38, 120 A. 
L.R. 370. 

W.Va.—McOlung v. Tiesche, 29 S E.2d 
250, 126 W.Va. 675. 

37 C.J. p 1084 note 70. 

Umltatlons on right itself do not 
come within statute.—^Pinson v Rob¬ 
ertson. 172 P.2d 625, 197 OkL 419. 
ActioBa or proceedings under worh- 
xnen’s compensation laws 
Miss.—^Louisville & N. R. Co. v. Dix¬ 
on, 150 So. 811, 168 Miss. 14. 

Mo—Wedemeier v. St. Louis Mal¬ 
leable Casting Co., App., 52 S.W.2d 
369. 


N’.T.—^Decker v- Pouvailsmith Corpo¬ 
ration, 168 N.E. 442, 252 N.Y. 1. 
Action on statutory bond 
Ohio.—George L. Rackle & Sons Co. 
V. Western & Southern Indemnity 
Co., <6 NE.2d 1007, ‘54 Ohio App. 
274. 

Beoovezy of esdhaated property 
TJ.S.—Gomy v. Trustees of Milwau¬ 
kee County Orphans Board, C C.A. 
Wls, 93 F.2d 107, 116 AJL R. 1000. 
certiorari denied Gomey v. Trus¬ 
tees of Milwaukee County Orphans 
Board, 58 S.Ct. 942, >304 D.S 539, 
82 L.Ed. 1527, motion denied Gomy 
v. Trustees of Milwaukee County 
Orphans Board, 59 S.Ct. 249, 805 
ITS. <576, 83 L.Ed. 362. 

Contest of validity of Improvement 
district 

Facts that party took nonsuit In 
timely suit contesting improvement 
district and commenced another with¬ 
in year were held not to defeat re¬ 
quirement to sue within time speci¬ 
fied after creation of district.—Yates 
V. Phillips, 22 S.W.2d 659, 130 Ark. 
709. 

10. Conn.—Kerb v. Bridgeport Gas 
Light Co., 99 A. 1048, 91 Conn. 395. 

11. N.Y.—Decker v. Pouvailsmith 
Corporation. 168 N.BL 442, 252 N.Y. 
1—^Matter of Schlesinger, 53 N.Y'S. 
710, 24 Misa 456, 2 Gibb. Surr. 347, 
reversed on other grounds 55 N.Y. 
S. 514, 3*6 App.Div. 77, 

‘Workmen’s compensation proceed¬ 
ing was held not “special proceed¬ 
ing'* which could be commenced with¬ 
in year after reversal of Judgment 
for injuries.—Decker v. Pouvailsmith 
Corporation, 168 N.E 442, 252 N.Y. 1. 

12. Okl —Amsden v. Johnson, 153 P. 
1148, 74 Okl 295. 

I 37 0 J. p 1084 note 59. 
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13. Ga.—Quinn v. O’Neal, 199 S JSL 
359, 58 Ga.App. 628 

N.Y—^People ex rel. Jefferson Hotel 
Corporation v- Woodward, 34 N. 
Y.S.2d 632, 178 Misc. 397—People 
ex rel Wheeler v. Neafsey, 255 N. 
Y.S. 477, 143 Misc. 692. 

14. Tenn—^Moran v. Weinberger, 
260 S.W. 966, 149 Tenn. 337—May¬ 
nard V. May, 2 Coldw. 44—Gal¬ 
braith V Kirby, 109 S.W.2d 1168, 
21 Tenn.App. 303. 

15. U.S—Gilmore v. Gilmore, D.C. 
Mont., 270 F. 260. 

13. Mo—Clark v. Kansas City, St. 
L. & C, R Co., 118 S.W. 40, 219 
Mo 524 

37 C J. p 1084 note 64. 

17. Utah—Salisbury v. Foulson, 172 
P 315, 51 Utah 552. 

37 C.J. p 1084 note 63. 

IS, N.C —^Rockwell ▼. Hankins, 28 
N.C. 428—Clarke v. Rutherford, 7 
N.C. 237. 

19. Ga.—^Reese v. Tollerson, 70 Ga. 
443. 

87 C.J. p 1084 note 67. 

20. Tenn.—Nashville, C. A St. L. R. 
Co, V. Bolton, 184 S-W. 9, 134 Tenn. 
447. 

37 C.J. p 1086 note 89. 

AotioxL to quiet tltla 

Plaintiffs in action to quiet title 
which failed otherwise than on its 
merits were entitled to commence 
subsequent action for same purpose 
within one year from date of dis¬ 
missal.—Cashman v. Browning, 30 P- 
2d 619, 177 OkL 446. 

21. Tex.—^Burford v. Sun Oil Co., 
Civ.App, 186 S.W.2d 806, error re¬ 
fused. 

37 C.J. p 1036 note 90. 

22. Tenn.—East Tennessee Iron A 



54 aj.s. 


LIMITATIONS OF ACTIONS 


S 289 


cannot be extended to equitable proceedings.^^ 

Where a suit in chancery is transferred to the law 
docket under a statute providing that the suit shall 
then proceed as if there commenced, the statute of 
limitations may not be pleaded to the transferred 
suit.®^ 

c. Action in Different Fonun 

A statute permitting a new action to be Instituted 
after failure of the original action has been held In¬ 
applicable where the original action was Instituted In 
another state. 

The statute has been held not to apply to an ac¬ 
tion first commenced in another state.^6 Within 
the state, however, the second action need not be 
instituted in the same court.^® 

There is a conflict of opinion as to whether a 
statute, providing for a new action after the fail¬ 
ure of a former action, applies to actions brought 
in the federal court.^*^ In some states such a stat¬ 


ute is held to confer merely a privilege on suitors 
who bring their actions in the state courts to renew 
them in the same or other courts of the state hav¬ 
ing jurisdiction thereof, and not to permit the re¬ 
newal of a case in a state court after a dismissal in 
a federal court.®® In others it is held that after a 
nonsuit or dismissal in a federal court, plaintiff may 
renew in a state court®® or vice versa.®® The stat¬ 
ute has also been held to apply to an action whidi 
has been commenced in a state court, been removed 
to a federal court, and there failed otherwise than 
on the merits.®! 

§ 289. -Nature or Form of Action 

In order that a statute providing for the bringing of 
a new aotion after the failure of a former action may 
applYf the gist or substance of the cause of action must 
be substantially the same In the two actions. 

In order that the second action may be deemed 
a continuation of the first, the cause of action must 
be substantially®® the same in both cases.®® This 


Coal Co. V. Ferguson, Gh.A., 35 S. 
W. 900. 

37 CJ. p 1086 note 31. 

23. Ala.—^Wood Dickerson Supply 
Co. y. Coociola, 45 So. 192, 153 Ala. 
553. 

37 C.J. p 1036 note 92. 

26. Ill.—Brauer v. Laughlin, 211 Ill. 
App. 634. 

25. Okl.—Herron v. Miller, 220 P. 

36. 96 OkL 59. 

37 C.J. p 1085 note 88. 

23. Ban.—^Rifher y. Llndholm, 295 
P. 670, 182 Kan. 434. 

Tenn.—^Hooyer Lines y. Whitaker, 
120 S.W.2d 983. 22 Tenn.App. 223. 

27. Ga.—Cox y. Strickland. 47 S.E. 
912, 120 Ga. 104. 

28. Ga.—Webb y. Southern Cotton 
Oil Qo., 68 S.E. 135, 131 Ga. 682. 

37 C.J. p 1085 note 85. 

29. N.C.—^^arshall Motor Co. v. 
Uniyersal Credit Co., 18 S.E 2d 280, 
219 N.C. 199—^Broo^ v. Suncrest 
Lumber Co.. 138 &E. 632, 194 N.a 
141. 

Okl.—^Edmison y. Crutsinger, 25 P.3d 
1103, 165 Okl. 262. 

37 C.J. p 1083 note 87 [a], p 1085 
note 86. 

SO. TJ.S.—^Jones y. Jenkins, CC.A. 

Utah, 22 P.2d 642. 

37 C.J. p 1085 note 87- 

31. NjC.—^B rooks y. Suncrest Lum¬ 
ber Co., 138 S.B. 332, 194 N.C. 141. 

37 C.J. p 1086 note 83. 

32. Ga.—Sheldon & Co. v. Emory 
Unlyerslty, 191 S.B. 497, 184 Ga. 
440—Barber y. City of Rome, 146 
S.E. 356, 39 Ga.App. 225—Guest v. 
Atlantic Coast Line R. Co., 139 S.E. 
97, 37 Ga-App. 102. 

OkL—Haught y. Continental Oil Co.. 
133 P.2d 691, 192 QU. 845. 

54 0.J.S.-23 


33. Fla.—Corpus Fails guoted tn 
Llylngston y. Maleyer, 137 So. 113, 
119, 103 Fla. 200. 

lowa^—Hartz y. Brunson, 2 N.W.2d 
280, 231 Iowa 372—^Murphy y. 

Board of Sup*rs of Johzison Coun¬ 
ty, 215 N.W. 744, 205 Iowa 266. 
Mo.—-Halloran y. Hackmann, 160 S. 
W.2d 769—Chestnut y. M-ezix, App.i 
144 S.W.2d 194. 

N.C.—Citizens* Saying 3k Loan Co. v. 

Warren. 167 S.B. 494, 204 N.C. 60. 
Or.—White y. Pacific Telephone & 
Telegraph Qo., 128 P.2d 193, 168 
Or. 371. 

Tenn.—Oman v. DeUus, 85 S.W.2d 
670, 162 Tenn. 192. 

37 C.J. p 1086 note 94. 

"Cause” 

The word **caase’* as used in stat¬ 
ute providing that plaintiff may com¬ 
mence a new action for same "cause” 
at any time within one year after 
abatement or other determination 
should be given its ordinary meaning 
and not the narrower meaning of “is¬ 
sue.”—O’Brien v. M. & P. Theatres 
Corp., R I., 50 A.2d 781. 

Xasufllcieiit identity of causes 

(1) Limitations against cause of 
action for mandamus compelling su¬ 
pervisors to require tax refund ran 
ffom inception and was not tolled by 
proceeding against county and treas¬ 
urer for personal Judgment.—Murphy 
y. Board of Sup'rs of Johnson Coun¬ 
ty, 215 N.W. 744, 205 Iowa 256. 

(2) An aotion for iiersonal Judg¬ 
ment against county treasurer by 
holders of drainage district bonds 
based on theory that when district's 
assets were insufficient to retire all 
outstanding bonds treasurer had paid 
later maturities when there were 
earlier maturities outstanding, was 
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barred by statute of limitations and. 
for purpose of tolling statute, was 
not a "continuation** of a prior tm- 
successfta mandamus action to re¬ 
quire officers of district to levy 
drainage taxes to pay bonds, in 
which prior action county treasurer 
was improperly Joined as defendant. 
—^Haartz v. Brunson, 2 N.W.2d 289, 
231 Iowa 872. 

(3) Where action, timely institut¬ 
ed, for recovery of specific realty for 
services rendered to deceased. Is un¬ 
successful, another action, instituted 
after running of statute of limita^ 
tions, to recover reasonable value of 
such 8er\ices states separate cause 
of action barred by limitation.— 
(Laupheimer y. Buck, 22 P.2d 949, 137 
Kan. 935. 

Aotion for personal injnzy or death 
and compensation claim 

(1) Glut for damages for negli¬ 
gence against employer was not 
based on same cause of action as 
compensation suit commenced after 
dismissal.—Oman y. Delius, 85 S.W. 
2d 570. 162 Tenn. 192. 

(2) Compensation claim before 
compensation board and action for 
personal injuries are not such iden¬ 
tical actions.—Sears y. Elcomb Coal 
Co., 69 S.W.2d 882, 258 Ky 279. 

Addition of oounts 

(1) Where parties are starting new 
actions after abatement of old ac¬ 
tions as a matter of right under 
statute, they are entitled to file new 
counts In their declaration as they 
see fit, if new counts axe within 
meaning and scope of statute and do 
not bring or add a new cause of ac¬ 
tion.—O'Brien y. M. 3k P. Theatres 
Corp., RI.. 50 A.2d 781. 

(2) Where Judgments of Involun- 
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does not mean that the second suit must be a literal 
copy of the first^^ or that the same form of ac¬ 
tion should be adopted nor is it essential that the 
legal theory36 or ultimate remedy^^ of the two ac¬ 
tions be identical. However, the subject matter, 
or the gist thereof, must be the same in both ac- 
tions.38 A new action of any kind is permitted, 
having for result the same relief as was sought in 
the original action.^^ It has been held that the 
tests for determining whether the second cause of 
action is the same as the original are the same as 
are applied in determining whether a new petition 
is an amendment or a departure.^^ 

The court will not presume that the first suit was 


for the same cause of action as the second but 
plaintiff must establish the identity of the causes of 
action in the two suits,ordinarily by the record^® 
as revealed by the pleadings,^^ and it may not be 
shown by evidence aliunde.^® 

§ 290. -Abatement or Abandonment of 

Former Action 

Under a number of statutes a new action may be 
Instituted within a specified time after an abatement of 
the original action. As a general rule the new action 
Is not saved from the bar of limitations if the original 
action was voluntarily abandoned. 

Some statutes permit a new action to be insti¬ 
tuted within a specified time where the original ac- 


tary nonsuit were entered In actions 
against theatre owner to recover for 
liojanes sustained by patron in fall 
on stairway of its theatre because of 
tom place in covenng of stairway, 
and. In subsequent actions, addition¬ 
al counts were added setting up al¬ 
leged negligence of theatre owner In 
Improperly lighting stairway as neg¬ 
ligence causing patron to fall, the 
new counts did not set up a new 
cause of action that was barred by 
limitations.—0*Brleai v. M. & P. 
Theatres Corp., supra. 

34 . Ga.—Guest v. Atlantic Ooast 
Line R. Co, 130 S.R 97, 87 Ga. 
App. 102. 

37 C.J. p 1036 note 95. 

Slfferenoes la actloas are IxUUcated 
In statute respecting new action 
within one year after nonsuit, by 
the words **new action,” ”new suit/' 
and "original suit,” although the 
causes may be identlcaL—^Bourne v. 
Southern By. Co., 81 S.B.2d 382, 224 
K.CL 444—Cooper v. Cnsco, 161 S.SL 
310, 201 N.C. 739. 

S5. Mo.—^Thomas v. Sterling Fi¬ 
nance Co, App., 180 S.W.2d 788. 

87 O.J. p 1086 note 96. 

30. Mo.—Thomas v. Sterling Fi¬ 
nance Co, supra. 

37. Mo.—Thomas v. Sterling Fi¬ 
nance Co, supra—Chestnut v. 
Mertz, App., 144 S.W.2d 194. 
Beplevln sad coavendon 
Flalntilf, who brought action in 
replevin charging that he had deliv¬ 
ered his automobile to defendant to 
paint and that defendant’s son took 
automobile and left for parts un¬ 
known, was authorized, under statute 
allowing another suit to be brought 
within one year after nonsuit, to 
commence action for conversion of 
automobile within one year after 
nonsuit In replevin action, since 
cause of action and parties were the 
same In both actions.—Chestnut v. 
Mertz, supra. 

38l Mo.—T homas v. Sterling Fi¬ 
nance Co., App.. 180 S.W.2d 788 


—Chestnut ▼. Mertz, App., 144 S.W. 
2d 194. 

“The important consideration is 
whether the gist of the action is the 
same In both Instances so that plain¬ 
tiff's recovery in the first action 
would have barred his recovery in 
the second.”—^Thomas v. Sterling Fi¬ 
nance Co., Mo.App, 180 S.W.2d 738, 
732. 

Issues ia oziglaal aotlon must be 
embodied In the second action.— 
Thomas v. Sterling Finance Co, su¬ 
pra. 

39. Cal.—^Kenney v. Parks, 70 P. 
556. 137 Cal. 627. 

37 CJ. p 1086 note 97. 

DivUdoa laAo several aottons 
Where original action embraced 
many Independent transactions, 
plaintiff may, within the required 
time after suffering a nonsuit, com¬ 
mence different actions, each involv¬ 
ing a group of the separate items 
embraced In original action.—^Marsh¬ 
all Motor Co. V. Universal Credit Co., 
13 S.B.2d 230, 219 K.C. 199. 

40. Mo.—Halloran v. Hackmann, 160 
S.W.2d 769—^Thomas v. Sterling 
Finance Co., App., 180 S.W.2d 788. 
The true test In determining 

whether added counts in declaration 
in new action commenced after 
abatexfient of old action axe barred 
by limitations is whether added 
counts jstate different causes of ac¬ 
tion or state the same cause more 
fully and differently laid.—O'Brien v. 
M. & P. Theatres Corp., B.L, 50 A. 
2d 781. 

Joinder of aotloiis as test 
Joinder of action against county 
and Its treasurer for personal Judg¬ 
ment with action for mandamus com¬ 
pelling supervisors to require tax 
refund being prohibited, latter swt 
was not continuation of former.— 
Murphy v. Board of Sup'rs of John¬ 
son County. 216 N.W. 744, 205 Iowa 
256. 

41. Ill.—Gibbs V. Crane FI. Co., 54 
N.F. 200, 180 Ill. 191. 
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Ky.—Smith V. Herd, 60 S.W. 841, 110 
By. 56, 22 Ky.L. 1696, dissenting 
opinion 40 SW. 1121, 110 Ey. 56, 
22 Ky.L. 1596. 

43. Ill.—Gibbs V. Chicago Title & 
Trust Co., 79 IlLApp. 22, affirmed 
Gibbs V. Crane FL Co., 54 N F. 200, 
180 Ill. 191. 

Miss.—Cossar v. Grenada Oil Mill, 
103 So. 609, 138 Miss. 890. 

431 IlL—Gibbs V. Crane FI. £io, 54 
N’.B. 200. 180 Ill. 191, 

87 C.J. p 1087 notes 2, 8. 

Agreement of counsel may be ac¬ 
cepted as conclusive of the Identity 
of the cause of action.—Jones v. CoaJ 
Creek Min. & Mfg. Co., 180 S.W. 179, 
133 Texm. 159, rehearing denied 180 
S.W. 991, 138 Tezm. 183. 

44. Absence of pleading In original 
suit 

Plaintiff could not avoid bar of 
limitations by plea of nonsuit with¬ 
in year of bringing barred action, 
where no complaint was filed in pri¬ 
or action.—Drinkwater v. Western 
Union Telegraph Co., 168 S.E. 410, 
204 N.C. 224. 

• 

Ekifilcien.cy of petitloii In renewal 
suit 

(1) Benewal petition, broughc be¬ 
yond period of limitations, in another 
court, failing to contain allegations 
that it is brought on substantially 
the same cause of action as former 
suit, either by containing a copy of 
the original petition or alleging its 
substance, is demurrable—^Barber v. 
City of Borne, 146 S.F. 856, 39 Ga. 
App. 225. 

(2) Allegation in renewal petition 
concerning notice to city of claim 
for damages arising out of same 
cause as sued on in renewal petition 
was held not allegation of cause of 
action in former suit.—Barber v. City 
of Borne, supra. 

45. Ga—Atlanta, K. & N. R. Co. v- 
Wilson, 47 SF. 366, 119 Ga. 781. 

37 C.J. p 1087 note 8. 
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tion has abated for any matter.^® Thereunder the 
right to institute a new action is conferred if the 
original action has been defeated for any cause or 
condition, external to plaintiff, operating adversely 
as to him, which does not amount to a determination 
of the action on the merits.^^ Without such a stat¬ 
ute, it has frequently been held that where a suit 
has been commenced within the time limited by the 
statute of limitations, and abated by the death of 
one of the parties, the operation of the statute will 
be prevented, if a new suit is commenced within a 
reasonable time, generally within one year, the pe¬ 
riod usually fixed by statute for commencing a new 
action>8 This rule is founded on the principle that 
the case of an abatement is within the equity of the 
proviso of the statute which gives plaintiff a year 
to commence a new action,^® and the rule is some¬ 
times declared by statute.®® In some courts, how¬ 
ever, it is wholly rejected, and the doctrine is ad¬ 
hered to that no equitable exceptions are to be en¬ 
grafted on the statute, and that where there is not 
an express exception, the courts cannot create 
one-®i 

Abandonment. The general doctrine is well es¬ 
tablished, sometimes by reason of express statute, 
that a properly instituted claim voluntarily aban¬ 


doned cannot be made available in a subsequent 
action to save it from the operation of the statute 
of limitations.®® The abandonment, however, must 
be express or positively implied, as where plaintiff 
declares that he voluntarily abandons his action, or 
by some other voluntary act shows a clear intention 
to do so.®® If the reason for such abandonment is 
sufficiently explained or accounted for so as to re¬ 
lieve it of being voluntary the running of limitations 
is tolled by the commencement of the action.®^ 

§ 291. — Dismissal or Nonsuit 

a. When within express exception of 

statute 

b. When not within express exception of 

statute 

a. When within Express Rxception of Statute 

Actions terminated by nonsuit or dismissal are ex¬ 
pressly made renewable by some statutes, the rule being 
limited under some of the statutes to Involuntary non¬ 
suits or dismissals while others apply also to voluntary 
nonsuits or dismissals. 

In some states it is expressly provided by the 
various statutory enactments that if a person is 
nonsuited,®® or shall discontinue or dismiss his 


461. B.I. —Whltford T. Palmer, 94 A. 

495, 08 B.I. 53. 

Abatement of writ 
A Judgment dismissing a writ 
abates the writ within statute toll¬ 
ing limitation statute when the wnt 
Is abated.—^Hayden v. Caledonia Nat. 
Bank of Danville. 28 A.2d 389, 112 
Vt. 491, 142 A.LII. 1178. 

47. ILI,—Glarrusso v. Brown & 
Sharpe Mfg. Co., 50 A.2d 72. 

48. Ky.—^Baker v. Baker, 13 B.Mozl 
408. 

37 C.J. p 1087 note 4. 

49. Ky.—Baker v. Baker, supra. 

37 aj. p 1087 note 4. 

50. Mich.—McKenzie v. A. F. Cook 
Co.. 71 N.W. *868. 113 Mich. 452. 

37 C.J. p 1087 note 6. 

Action not abated by death 
The statute has been held Inappli¬ 
cable to an action which Is not abat¬ 
ed by the death of plaintiff.—Sayre v. 
Detroit. G. H. & M. R, Co., 171 N.W. 
502. 205 Mich. 294. 

51. Misa—Crane v. French, 88 Miss. 
503. 

37 C.J. p 1087 note 7. 

Actioiis oontlimable on death 

Statute providing that, if a plain¬ 
tiff in an action timely brought is 
overtaken by any of the misfortunes 
specified therein, he may at any time 
within one year thereafter commence 
a new suit, relates to commencement 
of a new suit, and does not author¬ 


ize a suit on a cause of action which 
abates on death of a defendant un¬ 
less continued as provided in stat¬ 
ute relating to such actions.—Walk¬ 
er V. Ross. 90 S.W.2d 1057, 230 Mo. 
App. 878. 

68. Tex.—Flatonla State Bank v. 
Southwestern Life Ins. Co., 127 S. 
W.2d 188. 133 Tex 243, set aside 
on other grounds 128 6.W.2d 790, 
133 Tex. 243. 

W.Va.—^McClung v. Tieche, 29 S.B 
2d 250. 126 W.Va. 675. 

37 C J. p 1087 cote 8, p 1089 note 29. 
Voluntary nonsuit or dlscontinuajice 
see in&a S 291. 

AbandoameiLt by delay 

Suit which, under statute. Is 
deemed abandoned by delay, does not 
interrupt prescriptive period for sec¬ 
ond suit on same cause of action — 
Losch V. Greco. 1)36 So. 572. 173 Ia 
233. 

53^ La—Gucclone v. New Jersey 
Ins. Co. of Newarlc. N. J., APp., 167 
So. 845. 

37 C.J. p 1087 note 9. 

FlalntUPs dismissal of suit with- 
out prejndloa was held not abandon¬ 
ment of suit, within statutory provi¬ 
sion that interruption of prescrip¬ 
tion by filing of suit shall be consid¬ 
ered as having never happened if 
plaintiff “abandons” or “discon¬ 
tinues” his demand.—Gucclone v. 
New Jersey Ins. Co. of Newark; N. 
J., supra. 


VoluJLtaxy mommlt, although taken 
with Intent to renew suit under more 
favorable conditions. constitutes 
abandonment of suit and therefore 
does not Interrupt prescription.— 
Depetro v. Mltchner. 138 So. 466. 18 
La.App. 290-^37 aJ. p 1087 note 9 
Cd]. 

Failure to appear 
Failure of plaintiff to appear when 
case was called for trial, whereupon 
case was dismissed for want of pros¬ 
ecution was not abandonment of 
cause of action so that plaintiff was 
entitled to commence another action 
within one year.—^Lamb v. Sebach, 3 
N.E.2d 686, 52 Ohio App. 362. 

54b Tex.—Flatoma State Bank v. 
Southwestern Life Ins. Co., 127 S. 
W.2d 188, 133 Tex. 248, set aside on 
other grounds 128 S.W.2d 790. 133 
Tex. 248. 

65. TJ.S.—Wright V. New York Un¬ 
derwriters* Ins. Co., D.C.MO. 1 F. 
Supp. 663. 

Cozm.—Johnson v. Wheeler, 143 A. 
898, 108 Conn. 484. 

Mo —^Thompson v. Farmers’ Fx- 
change Bank, 62 S.W.2d 803, 393 
Mo. 437—Chxlstner v. Chicago, R. 
LAP. Ry. Co, 64 S.W.2d 752, 228 
MoApp. 220—Seewald v. Gentry. 
286 S.W. 445, 220 Mo.App. 367. 

N.C —Marshall Motor Co. v. Uni¬ 
versal Credit Co., 13 S.K2d 230. 
219 N.C. 199. 

87 aJ. p 1087 note 10, 
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case,®® or if his action is dismissed,®*^ under the re¬ 
quired circumstances, as considered supra § 287 c 
(1), he may bring* a new action within a certain 
time after such nonsuit or dismissal. Some cases 
hold that such a statute providing for a new ac¬ 
tion after nonsuit applies only to involuntary non¬ 
suits or dismissals, and not to voluntary nonsuits 
or dismissals.®® Other cases hold that both volun¬ 
tary and involuntary nonsuits or dismissals are 
within its application.®® The distinction between 
voluntary and involuntary nonsuits has been said to 
become material only when the nonsuit occurs after 
the period allowed by the statute of limitations for 


the particular action.®® 

Effect of reinstatement after dismissal. Where 
a case is reinstated it has been said to stand as at 
the institution of the suit as far as the statute of 
limitations is concerned,®i although the contrary has 
also been held.®® The time given for reinstate¬ 
ment does not, however, extend the statutory time 
for bringing a new action.®® In one case, after 
plaintiff became nonsuited, the court reinstated his 
cause and refused leave to defendant to plead the 
statute of limitations, unless he could show by affi¬ 
davits that the plea was necessary to the justice of 
the case.®® 


JUdgmaiit mrtolalng; aanmzxer to 
eomplalat is not a nonsuit.—^Thomp¬ 
son V. Pulaski-Lonoke Drainagre 
Dist.. 90 S.W.2d 237, 192 Ark. 1178. 
IMLsmlssal for failure to prosecute 

(1) Dismissal for failure to prose¬ 
cute has been held to be nonsuit 
within meanmg of law authorizing 
another action within one year.— 
Scanlon v. Kansas City, 28 S.W.2d 
84. S25 Mo. 125. 

(2) However, where the court ao- 
Qulred no Jurisdiction of defendant 
and was powerless to do anything 
except clear its do<dcet of a pretend¬ 
ed case not properly before it, it 
was held that a dismissal of the 
case for want of prosecution was. in 
effect, striking it from the docket, 
and not a nonsuit within the nvean- 
ing of the statute, since there was 
no case pending.—Conrad v. McCall, 
226 S.W. 265, 205 MoJkpp. 640. 
"Honsnlt^ dsfined 

(1) The word **ttonsuit,'' as used 
in statute, applies not only to situ¬ 
ations where plaintiff has been un¬ 
able to prove his case or has neg¬ 
lected to proceed to trial of the is¬ 
sues, but to all involuntary judg¬ 
ments of discontinuance or dismiss¬ 
al for want of proof or Jurisdiction 
leaving merits untouched.—iSachs v. 
Ohio Nat. Life Ins. Co., CCJLIH, 181 
F.3d 134. 

(2) **Nonsuit'” within statute is 

the name of a Judgment given 
against the plaintiff when he is un¬ 
able to prove a case, or when he re¬ 
fuses or neglects to proceed to trial 
and leaves the issue undetermined.— 
Carolina Transportation & Distribut¬ 
ing Co. V. American Alliance Ins. Co., 
200 411, 214 N.a 5'96. 

5a. Ga.—Savannah, F. & W. H. Co. 

V. Smith, 21 S.F. 157, 98 Geu 742. 

37 C.J. p 1088 note 11. 

67. ^^Dismissea" defined 

Under statute providing "that if cm 
action Is commenced wlthm time pre¬ 
scribed therefor and is “dismissed** 
on trial or appeal after time limited 
for brmging a new action, plamtlff 
may commenoe a new action on such 
cause of action within one year after 


dismissal or reversal on appeal, the 
word ''dismissed** signifies a final 
ending of an action, not a final Judg¬ 
ment on the controversy, but an end¬ 
ing of that particular proceeding and 
IS used in the sense of an order or 
Judgment finally disposing of action 
by sending it out of court, although 
without a trial of Issues involved.— 
White V. Pacific Telephone & Tele¬ 
graph Go., 123 P.2d 193, 168 Or. 371. 

58. W.Va—Allen v. Burdette, 109 S. 
EL 739. 89 W.Va. 616—Ryan v. Pi- 
ney Coal Co., 78 S.F. 330, 69 W.Va. 
692—Lawrence v. Winifrede Coal 
Co., 85 S.EL 925. 48 W.Va. 139. 

37 C.X p 1088 note 17. 

Accident or laadveztenoe 
Where dismissal is had by reason 
of accident, inadvertence, or errone¬ 
ous ruhng of tnal court or for any 
reason not attributable to voluntary 
act of plaintiff or conduct equivalent 
thereto, the cause of action is saved 
for one year.—MoClung v. Tieche^ 29 
S.E.2d 250, 12>6 W.Va. 575. 

Dismissal fox fallnre to pxoseonte 
Where action was commenced in 
due time in circuit court of coxmty 
where cause of action cu:use but plea 
in abatement was sustained by rea^ 
son of service of plunes summons 
in another county, and action was 
dismissed after plaintiff voluntarily 
abandoned further prosecution there¬ 
of, the statute of limitations was 
not tolled, so that new action insti¬ 
tuted more than one year after plain¬ 
tiff acquired knowledge of defend¬ 
ant's negligence but within one year 
after dismissal of first action was 
barred.—^McClung v. Tlechet supra. 

59. Gteu—Clark v. Newsome, 178 S. 
E. 386, 180 Oa. 17, answer con¬ 
formed to 179 S.E. 143, 50 Ga.App. 
591—^Moore v. Gregory, 34 S.E2d 
624, 72 GaApp 614. 

Mo.—Wetmore v. Crouch, 87 S.W. 
954, 188 Mo. 647, 3 AnnCas. 94— 
Suess V. Motz, 285 €.W. 775, 220 
Mo.App. 82. 

N.C.—Marshall Motor Co. v. Univer¬ 
sal Credit Co., 18 G.E.2d 280, 219 
N.C. 199. 

37 C.J. p 1089 note 18. 
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Action by receiver 
Where foreign receiver took volun¬ 
tary nonsuit in action commenced 
within time and obtained permission 
of superior court to sue, second ac¬ 
tion commenced within one year from 
nonsuit was held not barred by lim¬ 
itations.—Van Kempen v. ILtatham, 
150 SJS. 759, 201 NC. 505. 

60, UL—^Heimberger v. Elliott Frog 
& Switch Co., >92 N.E. 297, 245 UL 
448. 

6L Ana—Zimmerman v. Western 
Builders' & Salvage Co.» 297 P. 449, 
38 Arlz. 91. 

37 C.J. p 1089 note 23. 

aoeohaalo’s Hen is not lost by dis¬ 
missal and reinstatement, where 
original action Is instituted withm 
statutory period.—Zimmerman v. 
Western Builders* A Salvage Co., su¬ 
pra. 

eA Ky.—Phillips v. Arnett 176 S. 
W. 660, 164 Ky. 426. 

63. Iowa.—Adams v. Holden, 82 N. 
* W. 468, 111 Iowa 54. 

Bffeot of improper xeiastafeement of 
original actioiL 

(1) Where the original action was 
dismissed and Improperly reinstated 
at the next term of court a suit in¬ 
stituted more than one year after 
such dismissal was not saved from 
the bar of the statute of limitations 
because it was instituted four 
months after supreme court's deci¬ 
sion in a prohibition suit attacking 
validity of order of reinstatement, 
since prohibition suit did not affect 
finality of the dismissal in that it 
was not an appeed from the Judgment 
of the circuit court but was a direct 
attack on the validity of the rein¬ 
statement.—^Myers v. Union Electric 
Light A Power Co., 125 6.W.2d 950, 
238 MoApp. 780. 

(2) The prohibition suit in such 
case did not Interfere with right of 
plaintiffs to institute a new suit at 
eny time within one-year period fol¬ 
lowing the Judgment of dismissal in 
the original suit.—Myers v. Union 
Electric Light A Power Co., supra. 

64. U.S.—-Mclver v. Moore, D.C., 16 
F.Cas.No.8,331, 1 Cranch C.C. 90. 
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b. When Not -within ISzpiess Exception of Stat¬ 
ute 

(1) Ing^eneral 

(2) Voluntaiy nonsuit or discontinuance 
(1) In General 

Generally the statutes permitting a new action to 
be Instituted on failure of the original action appiy to 
actions terminated by dismissal or nonsuit, although 
such mode of termination is not expressly set forth in 
the statute. . 

Under a statute containing no express saving in 
case of dismissal or nonsuit, there is a diversity of 
opinion as to whether or not a new action may be 
commenced after termination of a former action in 
such a manner. Most cases hold that judgment of 
nonsuit or dismissal is within the equity of the sav¬ 
ing in the statute, although not within its express 
exceptions others, however, have refused to 
adopt this construction and hold that the reason 
of the exception does not apply in the case of a 
nonsuit or discontinuance.®® 


OF ACTIONS § 291 

In Louisiana the timely institution of an action 
interrupts prescription so as to permit institution of 
a second action for the same cause of action with¬ 
in the prescriptive period,®7 although the original 
action was dismissed or plaintiff nonsuited on the 
merits or because the court was without jurisdic¬ 
tion.®® V^Tien thus interrupted, the full time for 
the prescription must be reckoned from the cessa¬ 
tion of the interruption.®® 

(2) Voluntary Nonsuit or Discontinuance 

Some of the statutes permitting a new action on fail¬ 
ure of the original do not apply to actions terminated 
by a voluntary discontinuance or dismissal. Other stat¬ 
utes have been held to apply to such cases. 

Under some statutes, where the first suit is vol¬ 
untarily discontinued or dismissed by plaintiff, a 
second suit is not saved from the bar of the statute, 
as would be the case were the dismissal the act of 
the courL^o It has been held otherwise under other 


65. Waji. —^Bleyer v. Wilson, 293 P. 

738, 739. 131 Kbjl 717. 

N.T.—^Richard v. American Union 
Bank. 170 N.K 532. 253 N.Y. 166. 
69 A.L.R. 667. 

37 C.J. P 1089 note 27. 

DisiiilBBal without prejudice 

(1) PlaintilTs dismissal of action 
without prejudice has been held 
^'failure otherwise than on merits.** 
Ean.—Standard Life Ass'n v. Merrill, 

75 P.2d 825, 147 Kan. 121—Cox v. 
Trousdale. 27 P.2d 298, 138 Kan. 
633—^Meyer v. Wilson, 298 P. 738, 
131 Kan. 717—^Brinkman y. Empire 
Gas & Fuel Co.. 245 P. 107. 120 
Kan. 602. 

N.r.—dAngelo v. City of New York, -63 
NY.S.2d 248, 186 Misc. 369. 

(2) The second action is protected 
by the statute althousTh the original 
action was first reduced to a Judg¬ 
ment, where such Judgment was later 
set aside and the action thereafter 
dismissed without prejudice.—Stand¬ 
ard Life Ass*n v. Merrill, supra. 

(3) Failure of action due to dis¬ 
missal without prejudice for failure 
to pay costs constitutes **fallure oth¬ 
erwise than on merits'* within stat¬ 
ute conferring rigrht to brings new ac¬ 
tion within one year.—^Meshek v. 
Cordes. 22 P.2d 921, 164 Okl. 40^ 
Myers v. First Presbyterian Church 
of Perry, 69 P. 874. 11 Okl. 644. 

ULyolnntary nonsuit 
An action terminated by involun¬ 
tary nonsuit has been “abated or 
otherwise avoided or defeated" with¬ 
in statute providing: that If an action 
commenced within time be 

abated or otherwise avoided or de¬ 
feated plaintljff may commence a new 
action for same cause within one 


year,—^McLaughlin v. Dunlop. 87 A. 
2d 779, 70 R I. 155, reargniznent denied 
38 A.2d 157, 70 RL 165—37 CJ. P 
1089 note 27 [b}. 

66. Conn.—Sherman y. Barnes, 8 
Conn. 138. 

37 C.J. p 1089 note 28. 

67. La.—Ducros v. St. Bernard Cy¬ 
press Co.. 114 So. 654. 164 La. 787. 

EJEfect of commencement of action on 
running of limitations generally 
see supra 8 261. 

68. La.—Geisenberger v. Cotton. <40 
So. 9^19, 116 La. 651—Spring v. 
Barr, 120 So. 266, 9 LaJLpp. 732. 

69. La—Riviere v. Spencer, 2 Mart., 
O.S., 79—Spring v. Barr, 120 So. 
256, 9 LaApp. 732. 

701. La.—Shepard Realty Co. v. Unit¬ 
ed Shoe Stores Co., 190 So. 383, 
193 La. 211—Cassou v. Rohbert, 
116 So. 714, 166 La. 101. 

N.Y.—Gaulston v. Rosenfeld, 23 N.Y. 

S 2d 909. 175 Misc. 479. 

Ohio.—^Moherman v. Nickels. 45 N.E. 
2d 405, 140 Ohio St. 460—Buehrer 
V. Provident Mut. Life Ins. Co., 175 
N.E. 25. 123 Ohio St 264. 

W.Va—^McClung v. Tieche. 29 SE.2d 
250. 126 W.Va. 575. 

37 C.J. p 1089 note 29. 

Abandonment of suit see supra S 290. 
Dismissal on motion of plaintiff 
(1) A voluntary dismissal, as on 
motion of plaintiff. Is not a “failure 
other than upon the merits** within 
the statute.—Moherman v. Ni<^els. 
45 N.E.2d 405, 140 Ohio St 460—Old¬ 
ham V. Wlnget, 191 N.E. 824, 47 Ohio 
App. 287—37 C.J. p 1089 note 29 [bj. 

<2) This Is true although the 
court, prior to such dismissal, ruled 
against plaintiff on a demurrer, on 
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Which ruhng no Judgment was en¬ 
tered.—^Buehrer v. Provident Mut 
Life Ins. Co. of Philadelphia^ 174 N. 
E 597, 37 Ohio App. 260, affirmed 175 
N.E. 25. 123 Ohio St 264—Oldham v. 
Winget 191 N.E. 324. 47 Ohio App. 
287. 

Dismissal wlihont prejudice 

(1) PlaintilTs dismissal of his suit 
without prejudice has been held not 
a “discontinuance** of the suit within 
the statute.—Gucclone v. New Jersey 
Ins. Co. of Newark, N. J., La.App, 
167 So. 645. 

(2) It has also been held, however, 
that where a party dismissed his ac¬ 
tion '^without prejudice," he could 
not have the benefit of the statute.— 
Tietjen v. Heberlem. 171 P. 928. 54 
Mont 486. 

Failure to appear 
Nonsuit for failure to appear Is a 
voluntary nonsuit—Giarrusso ▼. 

Brown & Sharpe Mfg. Co.. R I.. 50 A. 
2d 72. 

Failure to appear at oaXeadar can 
Dismissal of an action for failure 
of plaintiff*B counsel to appear at a 
calendar call has been held not to be 
a voluntary discontinuance within 
such an exception.—Harris v. Hiarris, 
283 N.Y.S. 410. 246 App.Div. 667—67 
C.J. p 1092 note 57 [b]. 

Withdrawal of appeal from nonsuit 
Fact that plaintiff, who objected to 
granting of defendant's motion for 
nonsuit, withdrew bill of exceptions 
did not deprive plaintiff of benefit of 
statute, such withdrawal not consti¬ 
tuting the nonsuit a voluntary ona— 
McLaughlin v. Dunlop. 37 A.2d 779, 
70 R.I. 155. reargument denied 38 A. 
2d 167, 70 R.L 155—Sullivan v. John 
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statutes as to a voluntary nonsuit or dismissal^^ 
without prejudice.^* 

§ 292. -Failure of Former Action 

a. In general 

b. For want of jurisdiction 

c. For defects in parties 

d. For want of, or defects in, process or 

service 

e. For defects in pleadings 

f. For negligence in prosecution 

a. In General 

Actions falling for matters of fbrm are within the 
protection of some of the statutes permitting a new ac¬ 
tion to be Instituted within a specified time of the fail¬ 
ure. 

The failure of an action because of a mistake in 
the form of the remedy has been held to be within 
a statute providing for the bringing of a new ac¬ 
tion in certain cases after the failure of a former 
action.^^ Under some statutes it is provided that 
when an action commenced in time fails ''for any 
matter of form,” a new action may be commenced 
within a certain time thereafter.^^ This expression 
relates to technical defects in the form of action. 


pleadings, or proof, or to variances between the one 
and the other,and the statute has no relation to 
a cause which has been determined on its merits.^® 
However, failure in the form of the proof^^ or fail¬ 
ure of plaintiff to raise an issue'^8 is not a "matter 
of form” contemplated by the statute. The signifi¬ 
cance of "form,” when considered with reference 
to the prosecution of suits in courts of law, is not 
limited merely to the manner in which parties are 
to state their particular'claims or grounds of de¬ 
fense, but extends to what has been, by legislative 
enactment or other legitimate authority, made the 
stated method or particular mode in which they 
shall be conducted.79 A dismissal without prejudice 
with nothing else to indicate that it was for any 
matter of form has been held not to be within the 
statute.®® 

b. For Want of Jurisdiction 

Under a number of the statutes a new action may be 
Instituted within a specified time after failure of the 
original action for want of Jurisdiction. 

Under some statutes an action whidi fails for 
want of jurisdiction is not saved from the bar of 
limitations,®^ at least where the first action is ut¬ 
terly void.®® In many jurisdictions, however, if an 


R. White & Son, OO JL 78S, SS BI. 
488 

71. Ohio.—Sokolee v. Southern R. 
Co., 11 Ohio Supp. 44, applying 
Tennessee law. 

Tenn—Bryant v. Mulder, 46 S.W.2d 
48, 163 Tenn. 600—Hoover Lines v. 
WhltaJcer, 120 S.W.2d 983, 22 Tenn. 
App 223. 

87 C.J. p 1090 note 30. 

72. XJ.S.—Jones v. Jenkins, <C.G.A. 
Utah, 22 iF.2d 642. 

OkL—^Sprinsrfield Fire & Marine Ins. 
Co. V. Chadwick, 162 P.2d 377, 194 
OkL 892—City of Tulsa v. Myrlck, 
86 P.2d 623, 184 OkL 229—Herwlsr 
V. City of Guthrie, 78 P.2d 793, 182 
OkL 699—^Importers & Hzporters 
Ins. Co. V. Farris, 73 P.2d 831. 181 
Okl. 339—Meshek v. Cordes, 22 P. 
2d 921, 1'64 Okl. 40—Cumnungs v. 
Inman, 247 P. 379. 119 OkL 9, fol¬ 
lowed In Dill V. Anderson, 256 P. 
81. 124 Okl. 299. 

Dismissal with oonseiit of oouzt 
Where defendant's demurrer to 
plamtilTs petition was sustained and 
plaintiff then dismissed th<e action 
without prejudice by permission of 
the court, the sustainmsr of the de¬ 
murrer was not a "failure on the 
merits" such as to be an adjudication 
and bar to a further action —City of 
Tulsa V. Myrlck, 86 P.2d 623. 184 Okl. 
229. 

73. N.T.—^People ex reL Lehigh Val¬ 
ley By. Co. V. Clover, 21 N.T.S.2d 
961, 174 Misc. 388. 

87 C.J. p 1092 note 68. 


’74. Mich.—^Backus v. Birsch, 249 N. 

W. 469, 264 Mich. 73. 

Vt.—Johnson v. Wells-Lamson Quar¬ 
ry Co., 156 A- 681, 108 Vt. 476, 77 
A.L.B. 492. 

76w Miss.—Memphis & C. B. Qo. v. 
Orr, '62 Miss. 641. 

Slsmlssal for mlafealBe in. remedy is 
for a matter of form within the stat¬ 
ute.—^Farrell v. Employers Liability 
Assur. Corporation, 190 A. 466, 57 B 
I. 389. 

76. Vt.—Johnson v. Wells-Lamson 
Quarry Co., 166 A. 681, 103 Vt. 476, 
77 A.L.B. 492—Kent v. Batchelder, 
93 A. 264, 88 Vt. 563. 

77. Vt—Kent ▼. Batchelder, supra. 
Failure to rely on available facta 

Suits tried on merits do not fall 
for "matter of form," within limltar- 
tions statute, because plaintiff omit¬ 
ted to rely therein on all available 
facta-^ohnson v. Wells-Lamson 
Quarry Co, 156 A. 681, 103 Vt 475, 
77 A.LB. 492. 

7& Other elements of negUgeoBice 
Suit based on negligent operation 
of stone crusher did not fail for 
"matter of form," within limitations 
statute^ because it might have been, 
but was not also based on negligent 
obstruction of highway.—Johnson v. 
Wells-Lamson Qusrry Co., 166 A. <681, 
103 Vt. 476, 77 AX.B. 492. 

79. Mass —Allen ▼. SawtellOb 7 Gray 
166. 

87 CJ. p 1092 note 47. 
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80. Miss.—W. T. Balelgh Co. v. 
Barnes. 109 So. 8, 143 Miss. 597. 

81. Va.—Jones v. Morris Plan Bank 
of Portsmouth, 196 S.F. 525, 170 
Va. 88. 

87 C.J. p 1090 note 84. 

Julsdlctloo. of person 

The filing of a former suit on sub¬ 
contractor's bond within the tune 
prescribed in bond did not interrupt 
running of prescriptive period so as 
to permit filing of subsequent suit 
after expiration of time fixed in bond, 
where judgment In former suit that 
court had no jurisdiction ratione per¬ 
sonae was res judicata of that Issue. 
—^Landis I & Young v. Gossett & 
Winn, La.App., 178 So. 760. 

82. Ga.—McFarland v. McFarland, 
105 S.F. 696, 151 Ga. 9, conformed 
to 105 S.E. 869, 26 GaApp. 277. 

37 C.J. p 1090 note 35. 

Void suit as outside protection of 
statute generally bee supra S 287 e. 

Waives of voidable OefectB 
Where defendant waived defect in 
service by pleadmg nonresidence in 
the county, and plaintiff dismissed 
the action and instituted suit in the 
proper county within six months 
from the dismissal, the statute mak¬ 
ing the renewed case stand on the 
same footing as respects limitations 
in the original case was spplicable.— 
Cutliffe V. PrysA 200 S.E. 124, 187 
Ga. 51. 
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action fails for want of jurisdiction of the court 
in whidi it is brought, plaintiff may commence a 
new suit within a specified time thereafter,®^ espe¬ 
cially where the ladk of jurisdiction does not strip 
the court of power to render judgment for the 
costs.®^ Under some statutes the right to refile a 
dismissed action, so as to avoid the running of limi¬ 
tations, is applicable only where the action is dis¬ 
missed for lack of jurisdiction.®® The equitable 
construction given a statute allowing a new action 


after failure of a former action may not be invoked 
by one who knowingly practices a fraud on the ju¬ 
risdiction of the court,®® or where plaintiff brings 
the action in a state court manifestly without juris¬ 
diction,®^ since good faith in the institution of the 
action dismissed is an element in determining the 
right to invoke the statute.®® So, where a plaintiff 
has no right or cause of action against a defendant, 
and no claim, title, or interest in the subject matter 
stated in his petition, and brings his action in a 


88; U.S.—C^oipfu JnzlB cited in 
Johnson v. U. S.. C!LC.A.Mont., 68 
F.2d S88, 589. 

K.C.—Blades ▼. Southern By. Co., 12 
S.B.2d 553, 218 N.C. 702. 

Ohio.—Sokolec v. Southern R. Co., 14 
Ohio Supp. 44, applyinsr Tennessee 
law. 

Okl.—Oriesel v. Fabian, 84 P.2d 634, 
184 OkL 42— Corpus Juris cited ixL 
Bdmison v. Crutsinger, 25 P.2d 
1103, 1109, 165 Okl. 252—Stevens v. 
Dill, 285 P. 845, 142 OkL 138. 
B.I.—McKlttriiOc v. Bates, 1(32 A. 610. 
47 B.I. 240. 

Tenn.—Bums v. People's Telephone 
& Telegraph Co., 88 SeW-Sd 76, 161 
Tenn. 882—Davis v. Parks, 270 S. 
W, 444, 151 Tenn. 321—Young v. 
Cumberland Grocery Co., 15 Tenn. 
App. 89. 

Yt—Hkyden v. Caledonia Nat. Bank 
of Danville, 28 A.2d 389, 112 Vt. 
491, 142 A-IiR. 1178. 

87 aj. p 1090 note 88. 

Adeguoy of remedy at law 

(1) It has been held that an action 

dismissed because of adequate rem¬ 
edy at law Is “dismissed . . . 

because of want of Jurisdiction** 
within terms of statute authorizing 
new action after such dismissal.— 
Burford v. Sun Oil Co., Tez.Civ.App., 
186 S.W.2d 306, error refused. 

(2) However, it has also been held 
that a suit in chancery which is dis¬ 
missed because plalntUTs claim is 
exclusively cognizable at law cannot 
be pleaded to prevent the operation 
of the statute of limitations agamst 
his claim. 

TT.S.—Smith ▼. Cincinnati, H. & D. 

R. Co.. eC.Ohio. 11 P. 289. 

Va.—Gray v. Berryman, 4 Hunf. 181, 
18 Va. 181. 

Dismissal not on. merits 
N.Y.—^Friedman v. Long Island R- 
Co., 65 N.Y.S.2d 899. 

Ohio—Greorge L. Rackle & Sons Co. 
V. Western & Southern Indemnity 
Co., 6 NJB].2d 1007, 54 Ohio App. 
274. 

Blfect of voluntary dismissal of pri¬ 
or suit 

Fact that plaintiffs voluntarily 
dismissed suit in state court to can¬ 
cel drilling permit m order to hnng 
federal suit did not prevent begin¬ 
ning another suit In state court after 
federal suit was dismissed for want 


of Jurisdiction.—Burford v. Sun Oil 
Co., Tez.Civ,App., 186 S.W.2d 306, ei> 
lor refused. 

Failure other than on merits 
Kan.—Rifner v. Lindholm, 295 P. 570, 
132 Kan. 434. 

OkL—Meshek v. Cordes, 22 P.2d 921, 
164 Okl. 40. 

SlTnllar to nonsuit 
Dismissal for want of Jurisdiction 
is similar to a nonsuit, and a new 
action may be brought within the 
time limited. 

U.S.—Sachs V- Ohio Nat. Life Ins. 

Co., C.C.A.I11, 131 F.2d 134. 

N.C.—Harris v. Davenport, 44 S.B 
406, 182 N.a 697. 

What eonstitates dismissal for want 
of Jurisdiction generally 

(1) The statute authorizing new 

action after action is “dismissed 
. . • because of want of Jurisdic¬ 

tion** was intended to cover every 
case where effect of first court’s flna-i 
Judgment or order was tantamount 
to dismissal because action was mis¬ 
takenly but In good faith brought in 
the wrong court, and effect of the 
Judgment or order, not its form or 
name, is determining.—Burford v. 
Sun Oil Co., Tez.ClvALpp., 186 S.W.2d 
306, error refused. 

(2) Thus, where ITmted States su¬ 

preme court reqmred dismissal of 
action in federal court to cancel 
drilling permit on ground that feder¬ 
al court could not hold that state 
tribunals denied due process, and 
thus ruled that federal court was 
Improper court for relief, action was 
“dismissed . • • because of 

want of Jurisdiction” within statute. 
—^Burford v. Sun OH Co„ supra. 

(8) Where employee filed claim for 
compensation with compensation 
board because of mistaken belief that 
he agreed to work under compensa¬ 
tion act and not through mistake as 
to board’s proper Jurisdiction, dis¬ 
missal of claim by board wcus held 
not dismissal for lack of Jurisdiction 
so as to extend time for startmg ac¬ 
tion for personal injuries.—Sears v. 
Mcomb Coal Co., 69 S.W.2d 832, 26i3 
Ky. 279. 

84. N.Y.—Gaines ▼. New York; 109 
N.BL 594, 215 N.Y. 538, L.RA.1917C 
203, Ann.^.l916A 259. 
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85. Tex.—City of Ranger v. Ghol- 
son, CivAipp., 141 S.W.2d 896, er¬ 
ror dismissed. Judgment correct— 
Garrett v. Hertford Accident & In¬ 
demnity Co., Civ.App., 107 S.W.2d 
726. 

Other dismissal wlthoiLt prejudice 

(1) Under such a statute, limita¬ 
tions are not tolled by bringing of 
suit in court with Jurisdiction, which 
dismissed suit “without prejudice*' to 
plaintiff on defendant's plea in abate¬ 
ment for improper Joinder, the phrase 
**wlthout prejudice^* not affecting the 
result.*~^halmers v. American Nat. 
Ins. Co., Tex.CivJSLpp., 108 S.W.2d 
228. 

(2) However, the statutory provi¬ 
sion and a stipulation that cross ac¬ 
tion was dismissed without prejudice 
to cross complainant’s right to sue 
cross defendant was held to toll run¬ 
ning of limitations. It not appearing 
why the cross action was dismissed. 
—Wood V. B. F. Dittmar Co., Tex.Clv. 
App., 59 S.W.2d 441. 

88. U.S.—Hardin v. Cass County, C. 
C.Mo, 46 F. 652. 

87. U.S,—Warner ▼ Citizens' Nat. 
Bank, C.Q.AOkl., 267 F. 661. 

88i Okl.—Griesel v. Fabian. 84 P.2d 
684, 184 Okl. 42—Meshek v. Cordes, 
22 P.2d 921, 164 Okl. 40. 

37 C.J. p 1091 note 88. 

Statutory exception 

(1) Some of the statutes tolling 
limitations where the original action 
fails for want of Jurisdiction except 
from their operation actions which 
have been filed with Intentional dis¬ 
regard of Jurisdiction.—State of Tex¬ 
as, for and on behalf of Itself and 
Permanent School Fund v. Campbell, 
C.aATez, 120 F.2d 191. 

(2) Where state of Texas sued fed¬ 
eral receiver In state court for oil 
and gas bonuses and rentals and then 
applied to federal court for leave to 
sue receiver, there was no intentional 
disregard of Jurisdiction within Tex¬ 
as statute providing for heginnmg of 
another action within sixty days aft¬ 
er dismissal of previous action be¬ 
cause of want of Jurisdiction.—State 
of Texas, for and on behalf of Itself 
and Permanent School And v. 
GampbeU, supra. 
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court that has no jurisdiction of defendant, the 
pendency of such an action 'will not entitle him to 
the saving provision of the statute.^® 

a For Defects in Parties 

Failure of an action for defects In parties Is often 
within the statutes permitting a new action to be Insti¬ 
tuted within a specified time after such failure. 

Failure of an action for defects in parties is fre¬ 
quently within the statutes permitting a new ac¬ 
tion to be instituted within a specified time after 
such failure.®® Thus the failure of a former suit, be¬ 
cause prosecuted in the name of the wrong person as 
plaintifiF, brought to recover the same claim sought 
to be recovered in a later suit by the proper person 
as plaintiff, is a failure within a statute allowing a 
new action to be brought within a limited time after 
the failure of a former action;®^ but there is also 
authority to the contrary.®® If, however, the for¬ 
mer action fails because the legal title to the con¬ 
tract on which plaintiff sues is in another person, 
such failure is not within the saving clause of the 
statute®® although plaintiff acquires title at the time 
he institutes the second action.®^ On the other 
hand, direction of a verdict for defendant on the 
ground that plaintiff had only an equitable title to 
the cause of action rather than a legal title was 
held a failure other than on the merits within the 
statute.®® 

Under some statutes a new action may be insti¬ 
tuted within a specified time after failure of the 


original action because it was mistakenly brought 
against the wrong defendant.®® 

d. For Want of, or Defects in. Process or Serv¬ 
ice 

Actions failing for defects In the process or serv¬ 
ice thereof have been held to be within the protection 
of a statute permitting a new action to be instituted. 

Some statutes expressly provide that if, in an ac¬ 
tion commenced within the time limited, the writ 
fails of sufiicient service or return by unavoidable 
accident, or by any default or neglect of the oflScer 
to whom it is committed, plaintiff may have a cer¬ 
tain time from the determination of the original 
suit to commence a new action.®^ The term “un¬ 
avoidable accident^’ must have a reasonable con¬ 
struction, and does not mean to limit the case to 
a cause which no possible diligence could guard 
against, but an unforeseen cause preventing the 
service of the writ where due diligence has been 
used by the creditor to commence his action sea¬ 
sonably, by the due and ordinary course of law.®® 
An utter failure of service is as much within the 
contemplation of the statute as a case in whidi 
something is done toward service, but not enough 
to amount to a legal service.®® 

Where the case is not within the express excep¬ 
tion of the statute, it has been held that failure of 
an action for defects in process or the service there¬ 
of, as by a dismissal for want of jurisdiction of 
parties, is equivalent to a nonsuit,^ or a failure oth¬ 
erwise than on the merits,® so as to confer the right 


89. —Smith v. Bourbon County, 
23 P. 342, 43 Elan. 619. 

90 . Ark.—Norm Co. v. Harris, 122 

5 W.2d 632, 197 Ark. 124. 

Necessity for Identity of parties in 

both actions see infra 9 ®®®< 

91. W.Va.—Siever v. Klots. 132 8JBL 
832. 101 W.Va. 457. 

37 C.J. p 1091 note 40. 

AssigiLor ox assUfuee as proper pax^ 

ty 

Dismissal of action brought In 
name of assignee of claim instead of 
in name of assignor for use of as¬ 
signee is within protection of stat¬ 
ute.—Siever v. Elots, supra. 

98. Iowa.—^Marks v. Chicago, R. I. 

6 P. R. Co., 169 N W. 764, 184 Iowa 
1352. 

93. U.S.—^Meath v. Mississippi 
Lievee Com'rs, Miss., 8 S.Ct. 284, 
109 U.S. 268, 27 L.Bd. 930 

Ala.—^Bynum v • Memphis & C. R. 
Co., 13 So. 910, 100 Ala. 811. 

94. U.S.—^Young v. Alexander. G.C. 
Al.K. 831., 29 F 2d 55^* 

95. Ohio—E^mberlin v. Stoley, 194 
N.JBL 885. 49 Ohio App. 1. 


98. Conn.—•'Whipple v. Fsirdlg, 146 
A. 847, 109 Conn. 460. 

97. U.S-—S<diram v. Rosenfleld, D.C. 

Mich., 36 F.Supp. 449 
Mich.—^Eletcher v. Weiss, 281 N.W. 
311, '285 Mich. 523—Ricaby v. Gen¬ 
tle, 80 N.W. 1093, 122 Mich. 336 
Vt.—Hayden ▼. Caledoma Nat. Bank 
of Denville, 28 A.2d 389, 112 Vt. 
491, 142 A.L.R. 1178. 

37 C.J. p 1091 note 43. 

The issuance of an alias mam^ 
mons after statutory bar of limi¬ 
tations had run. In an action com¬ 
menced prior to runmng of stat¬ 
ute in which sherifC neglected to 
make return of original summons 
within five days after the return day, 
did not amount to the **commence- 
ment of new axstion" within statute 
providmg that if, in an action duly 
commenced within statute of limits^ 
tions, the wnt of summons shall 
fail of a sufficient service or return 
by any default or neglect of of¬ 
ficer to whom it was committed, 
plaintiff may commence a new action 
for same cause at any time within 
one year after abatement, or other 
determination of the original suit, 
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where It appeared that alleged de¬ 
fault In securing return of original 
summons and Issuance of alias sum¬ 
mons was at least In part chargea¬ 
ble to plaantifl.—E^ulzenga v. Full¬ 
er, 299 N.W. 7«7, 299 Mich. 9. 

98. Vt.—Tracy v. Grand Trunk R. 
Co.. 67 A. 104. 76 Vt 313. 

87 C.J. p 1091 note 44. 

JLooideiLt or mistake held not iffiowB 
R.I.—^Byron v. Great American In¬ 
demnity Co., 173 A. 546, 64 R.I 
405. 

99. Vt.—Hayden v. Caledonia Nat 
Bank of Danville, 28 A.2d 389. 
112 Vt 491, 142 A.L.R. 1178. 

37 C.J. p 1091 note 45. 

1. N.C.—Hams v. Davenport 44 S 
B. 406, 132 N.C. 697. 

8. TT.S.—Sinclair Refining Co. v 
Bennett, C.CA.Tenn., 133 F.2d 884 
Ohio.—Templeman v. Hester, 29 N 
B.2d 216, 65 Ohio App. 62—Hersh- 
ner v. Deiblg, 28 N.B.2d 784, 64 
Ohio App. 328. 

Okl.—Corpus Juris guoted tu Mesbeli 
V. Cordes, 22 P.2d 921, 926, 164 
OkL 40. 

37 C.J. p 1091 note 47. 
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to bring a new action within the time limited. 

Failure of service. Where service of process on 
defendant is necessary to constitute the commence¬ 
ment of an action, as discussed supra § 267, merely 
filing the petition, without any service whatever, 
does not constitute such an action as can be re¬ 
newed so as to prevent the bar of the statute^ unless 
service has been waived by an appearance and 
pleading.^ This has also been held true where 
service was set aside because of a failure to file the 
requisite proof of service.^" Where, however, serv¬ 
ice of the writ is not essential to the commence¬ 
ment of an action, as discussed supra § 265, failure 
thereof for want of service is within the saving of 
a statute permitting a new action.® 

e. For Defects in Pleadings 

Actions falling for a defect in the pleadings have 
been held to be within the protection of statutes per¬ 
mitting a new action to be Instituted within a specified 
time of the failure of the original action. 

Although there is some authority to the con- 
trary,^ a statute, saving from the bar of the stat¬ 
ute of limitations a second action brought within 
a specified time from the termination of the first, 
has frequently been held to apply, although the 
complaint in the first action failed to state a cause 
of action,® at least where the action was not an ab¬ 
solute nullity,® as where the complaint was dis¬ 
missed for insuflSiciency not on the merits,^® for 
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indefiniteness,^! for multifariousness,for improp¬ 
er joinder,^® or even for failure to file a declara¬ 
tion.!^ 

f. For Negligence in Prosecution 

Actions falling because of negligence or failure In 
their prosecution are sometimes excepted from the pro¬ 
tection of the statutes permitting a new action to be in¬ 
stituted within a specified time of the failure. 

The statutes of some states provide that if plain¬ 
tiff fails in a suit for any cause except negligence 
or failure in its prosecution, a new suit brought 
within a limited time thereafter shall be deemed a 
continuance of the first.!® Under such a statute the 
new action is not deemed a continuation of the orig¬ 
inal if there was negligence in the prosecution of 
the original action.!® Thereunder a failure to file 
the petition because of the inadvertence and for¬ 
getfulness of the attorney in the case,!^ or postpon¬ 
ing the mailing of the petition so that a slight in¬ 
terruption in the mail service prevents its receipt 
in time for filing on the date specified in the orig¬ 
inal notice,!® is negligence. So also where plaintiff 
voluntarily dismisses his case not under compul¬ 
sion,!® or brings a suit prematurely, and prosecutes 
it to judgment, when he might at any time have 
dismissed without prejudice, and commenced a new 
action,®® his failure in the action is because of neg¬ 
ligence in its prosecution. However, dismissal of 
an action for failure of plaintiffs counsel to ap¬ 
pear at a calendar call has been held not a dis- 


3. U.S—^IsaAcs T. Price. C.C.Wan., 
13 P.Cas.No.7,097. 2 DiU. 347. 

37 G.J. p 1091 note 49. 

4L Ga—Cutliffe v. Pryse. 200 S.E. 

124. 137 Ga. 51. 

Aotloa not void 

Where petition has been filed, 
waiver of service by appearance and 
pleading is the equivalent of service, 
and hence the suit is not void and 
statute authorizing dismissal and re¬ 
newal within sue months without 
prejudice as respects limitations is 
applicable—Cutliffe v. Pryse. supra. 

5. N.T.—Knox v Beckford, 16 N.T. 
S.2d 174. 258 App.Div. 823. rear¬ 
gument denied 16 N.Y.S.2d 693. 258 
App.Dlv. 842, affirmed 34 N.K.2d 
911, 285 K.T. 762. 

a R.L—Baton v. Chapin. 7 K.I. 408 
— ^Taft V. Daggett. 6 R.I. 266. 

7. m. —Day v. Talcott, 19d N.B. 
389. 361 IlL 437. 

87 CJ. p 1025 note 76. p 1Q91 note 

68 . 

S. XT.S.—St. liOUis Southwestern By. 
Co. V. S. H. Bolinger A Co.. C.CJL 
La.. 17 F.2d 924. 

OkL—ImpoHers A Bxporters Ins. < 


Co. V. Fams. 73 P.2d 831. 181 
OkL 339. 

37 C.J. p 1091 note 52. 

Ahseace of essential allegations 
La.—Olevla v. Rusciana, App» 13 
So.2d 68, rehearing denied and re¬ 
formed on other grounds 18 So.2d 
550. 

9. Ga.—Tallapoosa v. Brock. Ill S. 
B. 88. 28 GaA.pp. 384. 

10. N.T,—Richard v. American Uh- 
ion Bank, 170 N.B. 582. 253 N.T. 
166, 69 A.L.R. 667. 

11. Ohio—^Rudd v- City of Read¬ 
ing. 16 Ohio Supp. 78. 

12. Miss,—^MiUer t. Phipps, 137 So. 
479. 161 Miss. 564. 

13. Kan.—New v. Smith. 119 P. 330. 
86 Kan, 1. 

Bismissal of xaisjoiaad action 

If plaintiff misjoins in same suit 
a cause of action arising to himself 
personally and one assigned to him 
arising ex delicto, and suit Is dis¬ 
missed as to tort action, because of 
misjoinder, suit subsequently 
brought in tort form withm one 
year after dismissal is protected 
from statute of limitations.—Siever 
V. Klots Throwing Co, of West Vir¬ 
ginia, 182 S.B. 882. 101 W.Va. 457. 
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14i Ohio.—Sokolec v. Southern R. 
Co, 14 Ohio Supp. 44. applying 
Tennessee law. 

Tenn—La Follette. Coal. Iron. A R. 
Co V. Minton. 101 S.W. 178, 117 
Tenn. 415. 11 L.R.A.,NS.. 478. 

15. N.T.—Loomis v. Girard Fire A 
Marine Ins. Co, 10 N.T.S.2d 243. 
256 App.Div. 443—Gaulston v. Ros- 
enfeld, 23 N.T.S.2d 909, 175 Misc. 
479—^Brand v. Union Ry. Co. of 
New Tork City. 17 N.T.S.2d 604, 
173 Mlsc. 224. 

87 C.J. p 1092 notes 57. 58-63. 

16. Strict showing of dUigence la 
required in order to make applica¬ 
ble statute which continues origmal 
action after dismissal.—^Ryan v. 
Phoenix Ins. Co. of Hertford. Conn.. 
215 N.W. 749, 205 Iowa 655. 

17- Iowa—Clark v. Stevens, 7 N.W. 
691, 55 Iowa 361 

18. Iowa—Conley v. Dugan, 74 N. 
W. 774, 106 Iowa 205. 

19. Iowa.—^Pardey v. Mechanlcs- 
vUle. 70 N.W. 189. 101 Iowa 266. 

37 G.J. P 1092 note 60. 

20. Iowa.—Wllhelml v, Des Moines 
Ins. Co., 68 N.W. 782—'Heuslnkveld 
V. Capital ms. Co., 64 N.W. 694^ 95 
Iowa 504. 
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missal for failure to prosecute within the excep- 
tion.21 

Even though the statute contains no express ex¬ 
ception in case of negligence in prosecution, in no 
case when the failure of an action is due to the de¬ 
fault, wrong, or laches of plaintiff, has it been held 
sufficient to authorize the bringing of another suit 
after the termination of the first ,22 as where a suit 
■was dismissed for champerty of complainant.23 

§ 293. — Identity of, or Change in, Par¬ 
ties 

In general, the new action must be substantially 
the same as to the essential parties In order to consti¬ 
tute It a renewal of the original action within the pro» 
tectlon of the statute saving it from the bar of limita¬ 
tions. 

In order to constitute a renewal or continuation 
of an original suit so as to save it from the bar of 
the statute of limitations, the new action must be 
substantially the same not only as to the cause of 
action, as discussed supra § 289, but, generally, also 
as to the essential parties.2^ If the parties to the 
original action are the same as those in the new ac¬ 
tion, slight inaccuracies as to the names or errors 
in initials are of no importance.23 


Parties plaintiff. In order to save the second ac- 
I tion from the bar of the statute, not only must the 
cause of action be the same, as discussed supra § 
289, but plaintiff must be the same in both actions.23 
It is not essential, however, in all cases that plain¬ 
tiffs in both cases should be the same eo nomine, 
but they must be substantially the same, suing in the 
same right,27 as where the second suit is by the 
personal representative of plaintiff in the first 
suit;28 where the first suit was by the origfinal ad¬ 
ministrator, and the second by his successor 
where the first suit was by the original trustee, and 
the second by his successor in trust;30 where the 
first suit was by a holder of a promissory note, and 
the second by the assignee pending the first suit;3i 
where the first suit was by the assignee of a rlai'm , 
while the second suit is by the assignor for the use 
of the assignee where the first action was by a 
county and the second by taxpayers, but the county 
was the real party in interest in both suits ;83 or 
where the second suit is by one in privity of estate 
with plaintiff in the first suit.34 If, however, there 
is no identity of right or privity of interest be¬ 
tween plaintiffs in the first suit and plaintiffs in 
the second suit, the latter action is not within the 
spirit or the letter of the statute permitting a new 
action.25 Where the original action was instituted 


21. N.T.—Htols V. Haxrls, 288 N.T. 

410, 246 App Div. 667. 

87 aj. p 1002 note 67 [bL 

2% Ariz.—Forbach t. Stelnfeld, 278 
P. 6, 84 Anz. 619. 

37 C.J. p 1092 note 62. 

2& Tenn.—Anderson v. Bedford, 4 
Coldw. 464. 

21i Ga.—Sheldon & Co. v. Bmory 
University, 191 SB. 497, 184 Ga. 
440-—Floyd v. Boyd, 84 S.3S. 494, 
16 GaApp. 43. 

Iowa.—Hartz v. Bronson, 2 N.W.Sd 
280, 231 Iowa 872—^Murphy v. 

Board of Sup'rs of Johnson Coun¬ 
ty, 215 N.W. 744, 205 Iowa 256. 

Mo.—Chestnut v. Mertz, App., 144 
S.'W.Sd 194. 

NT.T.— Breen v. State, 87 ]Sr.T.S.2d 
371, 179 Mlsc. 42. 

Old.—Sought V. Continental Oil Co., 
136 P.2d 691, 192 Okl. 345. 

Or.—-White v. Pacific Telephone & 
Telegraph Co., 123 P.2d 193, 168 
Or. 371. 

W.Va—Town of Clendenin ez pel. 
Fields V. Ledsome, 40 S.B.2d 849. 

Failure of action for defect of par¬ 
ties see supra 9 292 c. 

25. La.—CaJatnla v. Mayer, App., 
174 So. 668. 

22, n.5.—Midland Oil Co. v. Moore, 
O.C.A.Ohl., 2 F.2d 34. 

Old.—Oozpns jtuls qwjtea Su Gar¬ 


rett V. Downing, OkL, 90 P.2d 636, 
638, 185 Okl. 77. 

37 C.J. p 1092 note 70. 

FiELilure of action for defect of par¬ 
ties see supra 9 292 c. 

27. Okl.—Haught v. Continental Oil 
Co., 136 P.2d 691, 192 OkL 345. 

37 C J. p 1093 note 71. 

Administrator and widow 
An action hy an administrator for 
death of decedent has been held to 
he, in substance, the same action as 
that originally brought by the widow 
for the death of her hwhand, with¬ 
in the statute.—^Midland Valley B. 
Co. V. Townes, 64 P.2d 712, 179 Okl. 
136. 

Change In capacity 

(1) Plaintiff in successive actions 
could be the same for purposes of 
statute allowing plcuntiff or his rep¬ 
resentative an additional year after 
reversal of judgment or other ter^ 
mination of action in which to com¬ 
mence a new action for the same 
cause, although plaintiff suing in 
second action as administrator was 
not appointed as such representative 
until several months after first ac¬ 
tion was instituted.—Gibbons v. City 
of New York, 66 N.T.S.2d 34, 295 N. 
Y. 982. 

(2) A widow was not precluded as 
beneficiary from maintaining suit 
for total and permanent disability 
benefits under group policy because 
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as administratrix she had instituted 
a suit for the same benefits, which 
suit was thereafter dismissed, on 
theory that the suit not havmg been 
renewed within one year of the dis¬ 
missal cause of action was barred, 
since the administratrix had no right 
to benefits under the policy.—Craw¬ 
ford V. Metropolitan Life Ins. Co., 
Mo.App., 167 S-W.2d 916. 

26. G€L—^Stevens v. Wood, 88 S.BL 
413, 17 Ga.App. 756. 

La.—^Regan's Succession, 12 t.^. Aww- 
116. 

29. Ga.—^Moody v. Threlkeld, 13 Ga. 
55. 

30. Okl.— BteLught V. Continental Oil 
Co., 136 P.2d 691, 192 OkL 345. 

37 C.J. p 1093 note 71. 

31. Kan.—Anthony inv. Co. v. Law; 
61 P. 745. 62 Kan. 193. 

37 C.J. p 1093 note 74. 

32. W.Va.—Slever v- Klots Throw¬ 
ing Co. of West Virginia, 132 S. 
B. 882, 101 W.Va. 457. 

33. Ind.—Zuelly v. Casper, 92 N.B. 
785, 46 Ind.App. 430. 

34. Ark.—Dressier v. Carpenter, 166 
S.W. 108, 107 Ark 363. 

37 C.J. p 1093 note 76. 

35. N.Y.—Streeter v. Graham & 
Norton Co., 188 N.B. 160, 263 N.Y. 
39. 

N.C.—Balsey v. Buckley/ 8 N.C. 234. 
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by one of several necessary parties in whom the 
cause of action rested, the second action is within 
the protection of the statute, although brought by 
all of such persons as parties plaintiff.^^ 

Where a statute confers a right on a workmen’s 
compensation insurance carrier to join in a negli¬ 
gence action timely instituted by an injured work¬ 
man, to whom it paid compensation, against a third 
person, the carrier has been held to have the right 
to proceed independently against such third per¬ 
son after a nonsuit from which the injured work¬ 
man did not appeal, notwithstanding limitations 
have run against the action.^'^ 

Parties defendant Except where the statute per¬ 
mits a- new action to be instituted within a speci¬ 
fied time if the original action should fail because 
brought against the wrong defendant,38 as a gener¬ 
al rule, although there is some authority to the con- 
trary,88 the statute permitting a new action within 
a specified time after the failure of the original ac¬ 
tion is inapplicable in the case of a defendant who 
was a stranger to the original action^® Inaccura¬ 
cies in the names of defendants are immaterial if 
the parties defendant are actually the same.^^ 
However, it is not necessary that all defendants in 


the first action should be sued in the second, ^8 un¬ 
less they were parties to a joint contract, or enti¬ 
tled to rights, one against another, by way of con¬ 
tribution, in case plaintiff recovered.'** Where the 
first suit is against one of two persons jointly lia¬ 
ble^ and the second suit is against both of them, 
the first action is of no avail to prevent the run¬ 
ning of the statute in favor of the person not made 
a defendant in the first suit^^ It has been both 
asserted^* and denied^* that defendants in both ac¬ 
tions must be sued in the same capacity. 

§ 294. -Reversal on Appeal or Writ of 

Error 

Under a number of statutes a new action may be 
instituted within a specified time after reversal of a 
Judgment for the plaintiff other than on the merits in 
an action timely begun, where limitations have run at 
the time of the reversal. 

It is often provided by statute^^ that, if an ac¬ 
tion is commenced within due time, and, after judg¬ 
ment for plaintiff, it is reversed other than on the 
merits, on appeal or writ of error, after the statute 
of limitations has run, he may commence a new 
action within a limited time after such reversal.^8 
The statute has been held not to enlarge or affect 


PortBor and j^artiuexsililp 
Action by partners for injuries to 
partnership cattle, not brought with¬ 
in two years of injury, was barred, 
although within two-year period 
liquidating partner had brought ac¬ 
tion m his own name^ which failed 
within one year preceding bringing 
of action, by partners.—Midland Oil 
Co. V. Moore, C.C.A.Okl, 2 F2d 34, 
Widow and administrator of hus¬ 
band’s estwte 

Statute was held not to apply to 
amended petition of widow of In¬ 
sured in war risk policy, wherein 
she joined insured's administrator 
and other interested parties, where 
widow could not maintain action in 
first instance because she was not 
named as beneficiary of policy.— 
Ballenger v. V. S., D.C.Ky., 11 F. 
Supp. 911. 

36. Joint owners 

Okl.—DGDaught v. Continental Oil Co., 
136 P.2d 691, 192 Okl. 345. 

37. Cal.—^Lopez v. Pacific Electric 
Ry. Co., 269 P. 685, 93 Cal.App. j 
196. 

38. U.S.—Norfolk & A. Terminal Co. 
▼. Rotolo, Va., 179 F. 639, 103 C. 
C-A. 197. 

39. N.C.—Williams v. Council, 49 N. 
C. 206. 

40. Ga.—Sheldon & Co. v. Emory 
University. 191 S.E. 497, 184 Ga. 
440. 

R.I.—^Luft V. Factory Mut. LiiablUty 


Ins. Co. of America, 155 A. 526, 
51 RI. 462, 83 A.I 4 .R. 745. 

WVa.—^Town of Clendenin ex rel 
Fields V Ledsome, 40 S E 2d 849. 
Failure of action for defect of par¬ 
ties see supra S 292 c. 

Merged oozpozstlon 
Where a railroad created a nui¬ 
sance and a suit therefor result¬ 
ed in a nonsuit, and the company 
was merged In another, a renewal 
of the suit against the new company 
within six months after the nonsuit 
was a renewal against the original 
company.—^Atlantic Coast Line R. 
Co. V. Enapp, 77 S.E. 568, 189 Ga 
422. 

BSlatloiishlp to party 
An earlier suit against sons of 
family did not interrupt prescription 
against mother, although mother and 
sons resided together in same bouse 
—Calamia v. Mayer, liaApp., 174 
So. 668 . 

41. La—Calamia v. Mayer, supra 

42. OkL—Midland Valley R. Co. v. 
Townes, 64 P.2d 712, 179 OkL 186. 

37 C.J. p 1093 note 79. 

43. Ga—Chapman v. Lamar-Rankln 
Drug Co., 13 S.E.2d 734, 64 Ga 
App. 493. 

37 C.J. p 1093 note 80. 

44^ N.C.—^Davls v. Norfolk-Southern 
R. Co., 157 S.E. IL 200 N.C. 345. 
37 O.J. p 1098 note 61. 
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45 . Xadlvlduai and trustee capacity 
Ga—Sheldon & Co. v. Emory Uni¬ 
versity, 191 S.BL 497, 184 Ga 440. 

46. Ija—Saunders* Succession, 87 
LaAnn. 769. 

37 C.J. p 1093 note 62. 

Xadlvlduals sad TfsatBjm 
La—Ca l a m ia v; Mayer, App., 174 So. 
668 . 

47. Cal.—Watterson v. Owens River 
Canal Co., 210 P. 625. 190 Cal. 
88 . 

Object of statute 

The object and effect of the stat¬ 
ute are to suspend the running of 
the statute of limitations during the 
pendency of the suit, up to the time 
of reversal and for a specified time 
thereafter, as to causes of action 
ansmg out of the transaction in 
suit. 

U.S—City of Orlando v. Murphy, C. 

C.A Fla, 94 F.2d 426. 

Fla—^Livingston v. Malever, 137 So. 
113, 103 Fla 200. 

Preoedent in eaxly English statute 
N.T. —Gaines v. New York, 109 N. 
E. 694, 215 N.T. 633. L.R.A.1917G 
203, Ann.Caal916A 259. 

48- U.S—^Bank of California N. A., 
V. American Frmt Growers, DC- 
Wash., 41 F.Supp. 967 
Fla—^Livingston v- Malever, I 87 So- 
113, 103 Fla 200. 

Ill.—^Bucko V. Bucko, 53 N.E.2d 249.. 
321 IlLApp. 632. 
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the right of a person after reversal to retry his 
case, either in the same action or by a new suit, 
when the law of the case, as settled by the revers¬ 
ing decision and opinion, leaves nothing to retryJ^ 

The statute has been held not to apply where the 
reason for the reversal was because no cause of 
action had been stated or where no cause of ac¬ 
tion existed at the time the action was com- 
menced.50 

§ 295. -Action on Set-Off or Counter¬ 

claim 

A set-off or cross complaint Interposed In the orig¬ 
inal action before limitations have run is saved by the 
statute permitting a new action to be instituted after 
failure of the original action other than on the merits, 
when the defendant brings an action thereon as the 
plaintiff within the required time. 


Where the filing of a set-off is placed on the same 
ground as the commencement of an action by de¬ 
fendant, if plaintiff discontinues his action, defend¬ 
ant in such action will be considered a plaintiff 
within a statute permitting a new action in certain 
cases, after termination of a former action.5i 
Where, however, the pleading is not considered as 
the bringing of a cross action, but the mere setting 
up of defensive matter, the rule is otherwise.®^ An 
original action on a set-off barred by limitations 
when it was pleaded, although it was disposed of 
not on its merits, cannot afterward be maintained.^^ 

Where a cross complaint or cross action interposed 
in an action before limitations have run against 
it fails other than on the merits the statute pro¬ 
tects such defendant when he brings an action on 
such cross complaint within the time permitted,®^ 


Kan.—^Rifner v. Liindholm, 295 P 

670. 132 Kan. 434. 

Ohio.—Shedenhelm v. Myers, 68 N. 

K.2d 331, 77 Ohio App. 393. 

Wis.—Krudwig* V. Koepke, 277 N.W. 

670. 227 Wis. 1. 

37 C.J. p 1093 notes 83-89. 

Afaxmaaice of Jndgment Is not 
within the statute.—^Prlce v. Kohack- 
er Furniture Co., 158 N.F. 551, 25 
Ohio App. 44—37 CJ. p 1093 note 
87 Ea]. 

Action reversed on jTixlsdlotional 
gxounds is within protection of stat¬ 
ute.—'Van der Stegen v. Neuss, Hess- 
lein & Co.. 276 N.YS. 624, 243 App. 
Dlv. 122, affirmed 200 N.B. 677, 270 
NT. 65. 105 A.Ii.R. 605. 
mBmlssal on new trial after re¬ 
versal 

The New York statute has been 
held not to apply to a case where 
a judgment for plaintiff has been 
reversed and a new trial awarded, 
followed by a dismissal of the com¬ 
plaint without objection by plain¬ 
tiff after the coming on of the ac¬ 
tion for the new tnaL—Way dell v. 
Gabrlelson, N. Y., 72 F. 648, 19 C.C- 
A. 58, reheard 73 F. 1021, 19 0.aA. 
680. 

ElectloaL of remedies 

The state statute permitting a 
new action within a specified time 
after reversal of plaintiff’s judgment 
tolls the limitation statute as to 
causes of action arising out of the 
transaction in suit, and may be 
availed of either by filing amended 
pleadings or a new action, but plain¬ 
tiff may not do both, and, having 
elected to amend In the reversed ac¬ 
tion and proceed to judgment there¬ 
in, he IS hound by such Judgment 
—City of Orlando v. Murphy, C.C.A. 
Fla., 94 F.2d 426. 

New petttloiL for modlfiostioa of 
Judgment 

Where judgment for plaintiff was 


reversed otherwise than on the mer¬ 
its, he would be entitled to lUe a new 
petition for modification of judg¬ 
ment in original cause although the 
time limit for the commencement of 
such proceedings had expired.—She¬ 
denhelm V. Myers, 68 N.B.2d 331, 77 
Ohio App 393. 

What eoBStltutes ‘^Judgment” 

Trial court’s finding of balance in 
plaintiffs* favor under accounting di¬ 
rected by supreme court to be tak¬ 
en pending appeal was held not 
judgment for plaintiffs within stat¬ 
ute permitting new action within 
one year after reversal —Steinour 
V. Oakley State Bank, 287 P. 949, 
49 Idaho 293. 

49. TJS.—City of Orlando v. Mur¬ 
phy, C.C.A.Fla.. 94 F.2d 426. 
Bevsrsal ou xnezlts 

The statute does not give a right 
to litigant, after having had his case 
reversed by reviewing court, to 
commence suit again, where case has 
been tried on its merits and review¬ 
ing court, in passmg on question 
submitted to it, s^so has decided 
on merits of controversy.—Carbonl v. 
BarUett, 8 N.B.2d 722, 290 IlLApp. 
351. 

5Q. Wash.—^Irwin v. J. K. Lumber 
Co., 206 P. 424, 119 Wash. 15'8. 
37CJ. pl094 note 91. 

51. Mass.—Hunt v. Spaulding, IS 
Pick. 521. 

duuige la oonse of action 
Bar of action for conversion by 
limitations was held not removed by 
timely filing of counterclaim, based 
on theory of loan, in previous action, 
although arising firom same trans¬ 
action.—Kosolapov V. Russo-Aslatic 
Bank, 259 N.Y.S. 844, 144 Misc. 499, 
reversed on other grounds 262 N.Y.S. 
898, 238 App.Div. 791, and reversed 
in part on other grounds 265 N.Y.S. 
695, 240 App.Div. 731. 
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69. Ala—Cummins v. Colgln, 8 
Port. 393. 

Mo.—Liiebke v. Thomas, 24 Mo.App. 
24. 

Statute inappUcabls 
Where plaintiff in action to fore¬ 
close trust deed was a defendant in 
a previous suit in which a trustee’s 
sale was set aside, and Judgment in 
such foimer action was not arrested 
or reversed, plaintiff could not rely 
on statute extendmg limitation pe¬ 
riod to one year under such circum¬ 
stances after entry of nonsuit.—Ot- 
tenad v. Mount Hope Cemetery & 
Mausoleum Co., Mo.App., 176 S.W.2d 
62. 

▼olujitaxy abaadonmeut 
Where a reconventional demand is 
set up, and by a consent Judgment 
plaintiff’s suit is dismissed, there is 
a voluntary abandonment of the re- 
conventional dem€Uid, and prescrip¬ 
tion is not interrupted.—^Elliot v. 
Brown, 13 La Ann. 579. 

53. Okl,—Delzell v. Couch, 178 P. 

361, 70 Okl. 124. ) 

54. Ark.—Pox v. Pinson, 84 SW.2d 
459, 182 Ark. 936, 74 A.L.B 583. 

Okl —Centorp Corporation v. Gulf 
Production Corporation, 83 P.2d 
181, 183 Okl 436—Claussen v. Am- 
berg, 44 P.3d 92. 172 OkL 197. 

2>efendaaLt not sexved In. ozlglnal ac¬ 
tion 

Where judgments rendered In ac¬ 
tions not barred by limitations were 
void as to one of defendants not 
served with process, rendition there¬ 
of was in effect an automatic dis¬ 
missal of suits agrainst such defend¬ 
ant and plaintiffs* rights of action 
set up in cross bills against such 
defendant within a year were not 
barred by limitations.—Galbraith v. 
Kirby, 109 8.W^d 1168, 21 Tenn-App. 
803. 
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It is otherwise if at the time of such failure limi¬ 
tations have not yet run against such an action.®^ 
An action in which defendant interposes a cross 
complaint which is stricken by the court has been 
held not to toll the statute of limitations against 
the cause of action asserted by such cross com¬ 
plaint.®® 

§ 296. Civil Proceedings Other than Actions 

Generally a proceeding other than an action must be 
the equivalent of an action at law or a suit In equity 
in order to stop limitations from running. 

As a general rule, and apart from special stat¬ 
utes, in order that a proceeding other than an ac¬ 


tion may have the effect of stopping the running 
of the statute of limitations, it must be equivalent 
to an action at law or a suit in equity.®^ Where an 
action against a county on a claim for a tort or for 
liquidated damages is commenced by filing a claim 
in the county board, and the claim is rejected by 
the board, and claimant appeals from the board’s ac¬ 
tion to the district court, his action will be deemed 
to have commenced on the date of his filing his 
claim with the board.®® 

§ 297. -Presentation of Claim against 

Estate of Insolvent or Bankrupt 

The filing of a claim with a receiver or assignee for 


55. Kan.—^mil V. Grand liOdgre. I. O. 

O F. of Kansas. 138 P.2d 438. 157 

Kan. 34. 

56. Subsegiient aetloa by defendaint 

Action by devisee against admin¬ 
istrators. as such, to recover money 
which administrators were holding: 
and which they had been ordered by 
probate court to deliver to devisee, 
in which administrators filed cross 
petition as individuals for services 
and expenses in connection with 
managlngr devised realty under oral 
contract, which cause of action was 
stricken by court order, and in which 
administrators* motion to intervene 
as individuals was denied, did not 
toll three-year statute of limitations 
against such claim for services and 
expenses.—^Hlll v. Grand Lodgre, I. O 
O. F. of BCansas, supra. 

57. Tex.—^Blackwell v. Barnett, 62 

Tex. 326. 

37 C.J. p 1094 note 99. 

Oom'meiiceineiLt of pzoceediagr 

(1) A proceeding before a referee 
for the assessment of the damages 
caused defendant by an Improvident- 
ly issued injunction constitutes the 
commencement of an action.—Quam- 
berg V. Chamberlain, 137 N.W. 405, 
29 S.D. 377. 

(2) Statute specifying what con¬ 
stitutes commencement of special 
proceeding was held not to deter¬ 
mine commencement for purpose of 
determining what statutes govern.— 
Donovan v. Flynn, 220 N.Y.S. 44, 219 
App.Dlv. 471. 

(3) Under a statute providing that 
the presentation of a petition Is 
deemed the commencement of a spe¬ 
cial proceeding within the statute of 
limitations, if a citation issued on 
the presentation of the petition is 
served within sixty days thereaft¬ 
er, the citation is required to be 
served within sixty days after it is 
issued, and not within sixty days 
after the petition is presented.— 
Matter of Bradley, 23 N.T.S. 1127, 70 
Hun 104. 

(4) Filing of junior encumbranc- 
er*s claim to surplus moneys In first 


mortgage foreOlosure action was 
held not to constitute commence¬ 
ment of proceeding on junior mort¬ 
gage which preserved lien from dis¬ 
charge by limitation.—^Allerwan Co. 
V. Hermann, 188 N.F. 93, 262 N.T. 
625. 

(5) Where a reference by statute 
stands in the place of an action, the 
entry of an order to refer is the 
commencement of an action sufEl- 
clent to stop the running of the gen¬ 
eral statutes of limitation. 

H.Y.—^Bucklin v. Chapin, 1 Lrfins. 443. 
Va.—Slpe V. Taylor, 65 S.B. 642, 106 
Va. 231. 

Filliig of executor’s account 
The filing of executor's account In 
orphans* court has effect of pending 
suit until account Is disposed of and 
tolls running of statute of limita¬ 
tions as to claims presented before 
final adjudication against fund 
brought into court by account, al¬ 
though statutory period expires be¬ 
fore audit and distribution.—^In re 
Brown’s Estate, Pa., 81 A.2d 592. 

Xlmely filing of opposition to ac¬ 
count of adixunistrator has been held 
to have Interrupted running of stat¬ 
ute of limitations against a creditor 
of the succession.—Succession of 
Mereno, 108 So. 138, 161 La. 84. 
Foxeclosnre by advaxtismnent and 
sale 

(1) Proceeding to foreclose deed 
of trust by advertisement and sale 
tolls limitations. 

Miss.—Gates v. Chandler, 166 So. 
442, 174 Miss. 815. 

Mo.—Cordia v. Matthes, 90 S.W.2d 
101, 838 Mo. 808—Friel v. Alewel. 
298 S.W. 762, 318 Mo. 1. 

(2) Such proceedmg is not barred 
by limitations, notwithstanding sale 
could not have been made before 
expiration of statutory period.— 
Gates V. Chandler, supra. 
Presentation of dlaiaq. against antu 

nidpaHty 

Tex.—City of Houston v. Chapman, 
Civ.App., 145 S.W.2d 669, error dis¬ 
missed, judgment correct—Wil¬ 
liams V. Tompkins, Civ-App., 42 S. 
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W.2d 106, reversed on other 
grounds Tompkins v. Williams, 
Com.App., 62 S.W.2d 70. 

Proceedings before iratlonal Bail^ 
road Adjnstment Board 

(1) Where proceedings on claims 
of railway agents against railway 
and express company under collec¬ 
tive bargaining agreement were com¬ 
menced before state’s six-year stat¬ 
ute of limitation had run, claims 
would not be barred, even if state 
statute applied, because time occu¬ 
pied m litigation before* Hatlonal 
Bailroad Adjustment Board extend¬ 
ed beyond the limitation period.—Oiv 
der of Railroad Telegraphers v. Rail¬ 
way Express Agency. Ga, 64 S Ct 
582, 321 U.S. 342, 88 L.Ed. 788. 

(2) However, where railroad em¬ 
ployees were not required by Rail¬ 
way Labor Act to seek adjustment 
of their controversy with railroad 
over wages claimed to be due them 
by reason of railroad’s breach of 
contract with brotherhood of rail¬ 
road trainmen before maintainmg an 
action directly against railroad for 
wages, statute of limitations was 
not tolled while complaint was 
pending before the National Rallroafi 
Adjustment Board—^Kordewick v. 
Indiana Hkrbor Belt R. Co, ac.A. 
Ill., 157 F.2d 753, certiorari denied 
67 B.Ct. 602. 

Proceedings before compensatioiL 
board 

A statute referring to actions In¬ 
stituted in a court has been held 
not to apply to proceedings before a 
compensation board. 

Ky.—Sears v. Elcomb Coal Ca, 69 
S.W.2d 382, 253 Ky. 279. 

Okl.—SarUn v. Moran-Buckner Co., 
114 P.2d 938, 189 Okl. 178. 

CPxooeedlags fox appofutment as b<U 
mialstrstor 

N.Y.—In re Quant’s Estate, 60 N.Y.S. 

2d 808, 187 Misc. 142 
Utah.—In re Swan’s Estate^ 79 P. 
2d 999, 95 Utah 40>8. 

58l Neb,—Wherry v. Pawnee Coun¬ 
ty. 129 N.W, 1013, 88 Neb. 503, 
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creditors has been held to stop limitations from running, 
although it Is otherwise under some statutes. 

The filing of a claim with a receiver or an as¬ 
signee for creditors is tantamount to the commence¬ 
ment of an action so as to stop the running of the 
statute of limitations,^^ although it has been held 
otherwise under some statutes.®® The allowance 
and approval of claims in receivership proceedings 
prevent the running of the statute of limitations, 
and a subsequent motion of creditors for the pay¬ 
ment of their claims does not constitute the com¬ 
mencement of an action.®^ The pendency of bank- 
niptcy proceedings, subsequently dismissed, has been 
held not to prevent the institution of a suit in the 
state court which would toll the running of limi- 
tations.®^ 

The running of the statutory period of limita¬ 
tion against the right of the indorser of a promis¬ 
sory note to recover against the estate of a prior 
indorser has been held to be suspended by the 
entry in a creditors’ suit against the administrator 


of such prior indorser's estate of an order of ref¬ 
erence for the account of debts under which such 
claim was proved before the 'commissioner, be¬ 
fore the period of limitation had run.®® 

§ 298. -Presentation of Claim against 

Estate of Decedent 

The presentation or filing of a claim against a de¬ 
cedent's estate with the personal representative or in 
the probate court has the effect, under some statutes, 
of toiling the running of limitations. 

The filing of a claim against a decedent’s estate 
does not, under some statutes, toll the general stat¬ 
ute of limitations applicable to such claim.®^ Un¬ 
der other statutes the presentation or filing of a 
claim against a decedent’s estate in the probate 
court constitutes the institution of a suit thereon 
which arrests the running of limitations.®® Timely 
presentation of a claim to the representative like¬ 
wise tolls the statute until rejection or final termi¬ 
nation thereof in the probate court.®® In order to 


59. n.S.—Hammond v. Oarthasre 

Sulphite Pulp & Paper Co, DO. 
N.T, 34 F.2d IB'S—^Intemational 
Shoe Co V Picard & Geismar, DO. 
La, 30 F.Supp. S70, affirmed, O.O. 
A, Mayer v. Gras, 116 F2d 733. 

37 O.J p 1095 note S. 

ConumasloiLer of insolvency 
Presentation of claim to comnus- 
sioner of insolvency in accordance 
with statute constitutes commence¬ 
ment of action tolling’ the running of 
limitations—Power v. Plummer, 35 
A.2d 230. 93 K.H. 37. 

60. Ohio.—Burrows v. Hussong, 81 
Ohio Cir.Ct. 211. 

37 C.J. p 1095 note 3. 

61. Tex.—St. Louis Union Trust 
Co. V. Missouri Pac. R. Oo., Oiv. 
App., 146 S.W. 34S. 

37 C. J. p 1095 note 4. 

62. Tex.—Krauss v. Cornell, Civ. 
App., 116 S.W.2d 882, error dis¬ 
missed. 

63. Va.—^Mann v. Bradshaw, 118 S. 

63. Va—Mann v. Bradshaw, 118 6. 
H 326, 186 Va. 361. 

64. Del.—Brockson v. Richardson 
Bros., 24 A.2d 537, 2 Terry 465. 

Ohio.—^Matthews v. Raff, 186 N.F. 
887, 45 Ohio App. 242, error dis¬ 
missed 186 H.13. 402, 126 Ohio St. 
611. 

Presentation of claim against es¬ 
tate of decedent as stopping the 
running of special statutes of lim¬ 
itation see Hxecutors and Admin¬ 
istrators 8 732 d (2). 

65. Ark.—Rogers' Estate v. Hardin. 
143 S.W2d 544, 201 Ark. 1. 

Iowa.—^In re Puller's Will, 298 H.W. 
'56, 228 Iowa 566. 


Claim on note 

The filling of a note as a claim 
against an estate before the note 
is barred prevents running of lim¬ 
itations, notwithstanding notice of 
hearing on claim is not given until 
more than ten years after maturity 
of note.—^In re Fuller's Will, supra. 

66. U S —Cummings v. Langroise, 
D.C.Idaho, 36 F.Supp. 174, affirmed, 
C.C.A, Langroise v. Cummings, 
123 F2d 969, certiorari denied 62 
S.Ct. 944, 316 U.S. 664, 86 L.Ed. 
1741. 

Fla.—^Ramseyer v. Datson, 162 So. 
904, 120 Fla. 414. 

NT.—^In re Schorer's Estate, 6 N.B. 
2d 806. 272 N.Y. 247—In re Howe’s 
Estate, 7 N.T.S.2d 536, 255 App. 
Div. 230—^In re Whitcher's Will. 
243 N.T.S. 720. 230 App.Div. 239— 
In re Coventry’s Estate, 34 N.T.S, 
2d 619, 178 Misc. 620, affirmed 84 
N.T.S.2d -624, 263 App.Div. 1064— 
In re McGowan's Estate, 23 NT.S. 
2d 224, 174 Mlsc. 928—In re Cos- 
ton's Estate, 15 N.T.S 2d 870, 172 
Mlsc. 494—^In re Craven's Will, IS 
N.T.S.2d 987, 171 Misc. 825—In re 
Wood's Will, 10 N.T.S.2d 932, 170 
Misc. 752—^In re White's Estate, 
289 N.T.S. 325, 159 Mlsc. 508. 

N.C.—^Lister v. Lister, 24 S.E.2d 342, 
222 N.a 555. 

S.D.—^In re Lynam’s Estate, 8 N.W. 
2d 867, 69 S.D 220. 

Servloe of proof of Claim on a 
legal representative of an estate is 
equivalent to the commencement of 
an action, and. If it has been done 
before expiration of period of limi¬ 
tation. the statute of limitations is 
tolled.—^In re TonkonogolTs Estate, 
32 N.T.S 2d 661, 177 Misc. 1015—In 
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' re McGowan’s Estate, 22 N.T.S 2d 
224, 174 Misc. 928—In re Schorer's 
Estate, 277 N.T.S. 677. 154 Misc. 198, 
affirmed 289 N.T.S. 911, 248 App. 
Div. 666, affirmed 5 N.E2d 806, 272 
N-T. 247. 

Notloe of imtentioa to file claim 
held insufficient.—^In re McKiinney’s 
Estate, 149 P.2d 976, 175 Or. 1. 

Creditor’s proceedings for Judicial 
settlement of executor’s account did 
not constitute abandonment of pro¬ 
ceeding commenced by filing claim 
against estate, as regards limitation. 
—^In re Whltcher's Will, 248 N.YS. 
720, 230 App.Div. 239. 
daim for funeral expenses 
N.T.—In re Wood's Will. 10 N.T.S. 

2d 932, 170 Mlsc. 752. 

Effect of approval of claim by court 

(1) In administration of dece¬ 
dent’s estate under direction of pro¬ 
bate court, allowance of claim by ad¬ 
ministrator and approval thereof by 
probate court suspend running of 
statute of limitations during pend¬ 
ency of administration—^Pajfrey v- 
Harborth, TexCiv.App, 158 S.W.2d 
326, error refused—^Denton v. Hear 
dor, Tex Civ.App., 268 S.W. 762. 

(2) The rule applies to actions of 
independent executrix, since her 
management of estate is adminis¬ 
tration of estate within the rule — 
Palfrey v. Harborth, Tex.Clv.App, 
158 S.W.2d 326, error refused. 

(3) The approval of claim against 
estate by probate court was a final 
judgment and, not being appealed 
from, adverse parties were in no 
position in another suit to raise is¬ 
sue of limitations as against such 
claim.—^Ricketts v. Alliance Life Ins. 
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have this effect the claim must be presented or filed 
in accordance with requirements of law.®^ Presen¬ 
tation of a claim within the required time will not 
validate the claim if before presentation it was 
barred by the general statute of limitations.^^ 

Amendment of claim. An amendment to a claim 
which is germane to the original claim and sets up 
no new cause of action is not barred by limitations 
if the original claim was filed in due time.®® It is 
otherwise if the amendment, filed after limitations 
have run, sets up a new cause of action.^® The 
test for determining whether the amendment is ger¬ 
mane to the original claim or sets up a new cause 
of action is whether the same evidence would sup¬ 
port both, or whether the same measure of recovery 
is applicable to both, or whether recovery under 
one would bar the other.^l 

§ 299. Proceedings in Another State 

The commencement of an action In one state does 
not toll the running of limitations against an action for 
the same cause and between the same parties In another 
state. 

The commencement of suit in one state does not 


suspend the statute of limitations of another state 
against an action for the same demand brought in 
such state^^® although the parties are the same in 
both suits and the commencement of an action 
in one state to enforce a lien within the statutory 
period will not suspend the running of the statute 
against an action to enforce such lien brought in 
another state to which the property involved in the 
first action had been removed.^^ Also, a judgment 
or decree against heirs in a suit in one state, au¬ 
thorizing the sale of a decedent’s land situated there 
to pay his debts, will not prevent the running of the 
statute of limitations against a suit in another state 
to subject his land situated therein to the payment 
of the same debts.^® 

§ 300. Failure to Commence Action in Time 

Unexcuscd failure to begin an action within the stat¬ 
utory period bars the action. 

Where a plaintiff fails to commence his action 
within the period of limitation, and the delay is not 
justified, the daim will be held to have become 
stale, and the statute will be a bar.^® However, the 


Co., Tex.Civ.App., 135 S.W.2d 725, er¬ 
ror dismissed, Judgment correct. 

affect of xsiJeotios. of c la i m 

(1) Claim presented in court more 
than the statutory period after Its 
rejection by the representative Is 
barred.—In re McE:inney’s Bstate, 
149 P.2d 976, 175 Or. 1. 

(2) Court rule that presentation 
of <daim to executor and acquies¬ 
cence of executor in form of presen¬ 
tation tolled operation of general 
statute of limitation and nonclaim 
would not apply where claim was 
denied by executor, or validity of 
presentation was contested and claim 
would then he subject to statutory 
requirement that claim must he 
sworn to and jElled with county judge 
within statutory period, in order to 
hind decedent’s estate.—^Bamseyer v. 
Datson, 162 So. 904, 120 Ha. 414. 

(3) Timely service on executor of 
verified claim on oral contract for 
services for deceased, coupled with 
rejection of claim by executor, con¬ 
stituted Joinder of issue which, stop¬ 
ped runnmg of limitation.—^In re 
Scherer’s Bstate, 277 N.Y.S. 677, 154 
Mlsc. 198, affirmed 269 K.Y.S. 911, 
248 App.Dlv. 666 , affirmed 5 N.!B.2d 
806, 272 N.Y. 247- 

Sffeet of statute xequlxiiiff fiUsif in. 
court 

Statute which required claims 
against estates to be filed with coun¬ 
ty judge within statutory period of 
one year to be valid did not abrogate 
rule of court that presentation of 
claim to executor and acquiescence 


by executor in form of presentation 
within year of executor’s appoint¬ 
ment tolled operation of general 
statute of limitations.—^Ramseyer'v. 
Datson, 162 So. 904, 120 Ha. 414. 

67. W.Va.—^Boone v. Boone, 17 S.B. 
2d 790, 123 W.Va. 696. 

minff of vezllled olaim 

Where administrator’s attorney 
notified claimant that administrator 
would stand on his statutory right 
requiring filing of verified claim, and 
claimant failed to file verified claim 
with administrator before expiration 
of extended statute of limitations on 
notes forming basis of claim, the 
claim was barred by statute of lim¬ 
itations, notwithstanding claimant 
had filed duplicate of verified claim 
in surrogate's court before expira¬ 
tion of statute of limitations —^In re 
Meyering’s Bstate, 55 I7.Y.S.2d 653, 
184 Misc. 238. 

Inclusion, of claim in zepresentatlve’s 
list 

In settlement of an estate, the in¬ 
clusion of a claim in list of all 
known claimants filed by a personal 
representative, and the allowance of 
claim by commissioner of accounts 
in absence of proof and of notice of 
completion of report as required by 
statute, do not serve to toll the stat¬ 
ute of limitations.—Boone v. Boone, 
17 S.E.2d 790, 123 W.Va. 696. 

68 . Mo.—McKinzle v. win, 51 Mo. 
803. 11 AmH. 450. 

Wis.—Jones v. Keep, 23 Wis 45. 

69. Iowa.—^In re Koenig’s Estate, | 

298 N.W. 887, 230 Iowa 718. | 
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7(K Iowa—In re Koenig’s Estate, 
supra. 

71. Iowa—In re Koenig’s Estate, 
supra. 

Uhezality in allowance of amead- 
meuts 

On issue of limitation, courts are 
liberal in allowing amendments, 
where they merely state claim more 
fully and do not change the basis 
of claim or cause of action.—^In re 
Koemg’s Estate, supra. 

72. U.S.—Overfleld v. Pennroad 
Oorp., C.C.A.Pa., 146 F2d 889. 

37 O.J. p 1095 note 6 , p 1053 note 43. 
Stookholdeis' deiivativB action. 

Ruzming of state statute of lim¬ 
itations against cause of action ea- 
serted In stockholders’ derivative ac¬ 
tion against directors and corpo¬ 
ration which received benefit from 
alleged improper acts of directors 
was not tolled by pendency of suit 
covering the same causes of action 
in another state by another stock¬ 
holder.—Overfield v Pennroad Corp., 
C.C.A.Pa., 146 F.2d 869. 

73. W.Va.—Hull v. Hull, 13 S.E. 
49, 35 W.Va. 155, 29 Am.S.B. 800. 

37 aj. p 1053 note 43. 

74. Or.—North Pac. Lumber Co. V. 
Lang, 42 P. 799, 28 Or. 246, 52 Am. 
S.R. 780. 

37 aJ. p 1095 note 7. ' 

75. W.Va.—Hull v- Hull, 13 S.B. 
49, 36 W.Va. 155, 39 Am.S.R. 800. 

76. N.Y.—^In re Meyering’s Estate^ 
55 N.Y.S.2a 553. 134 Mlsc. 233. 

Tex.—Griffith v. Associated Employ- 
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fact that solely the failure of the clerk of the 
court to perform his duty citation was not issued 
before the running of limitations does not bar the 
action.^7 

§ 301. -Excuse for Delay 

Plaintitr may meet a defense of limitations by show* 
Ing that his failure to institute the action In time was 
wrongly induced by defendant. 

A plaintiff may meet the defense of the statute 
of limitations by showing that before the time fixed 
by statute for the bar, defendant, by his course of 


conduct, led plaintiff to believe that a suit to en¬ 
force his rights would be unnecessary, and thereby 
lulled him into a feeling of security.^8 Defend¬ 
ant’s indigent circumstances prior to the suit can¬ 
not stop the operation of the statute of limitations.?^ 
Poverty and inability to bear the expense of litiga- 
tion,80 or the fact that the creditor is involved in 
litigation with third persons on which his right to 
sue depends,*^ is not an excuse for failure to bring 
suit within the statutory period; nor does the fact 
that claimant is a fiduciary and would hold the pro¬ 
ceeds of the recovery in trust excuse a delay.82 


V. NEW FEOMISE, AOEIfOWLEDaMENT, AED PAST EAYMEST 


A. NEW PROMISE AND ACKNOWLEDGMENT 


§ 302. General Rules 

The statute of limitations as to a debt or obligation 
Is tolled or Its bar removed by either an unconditional 
promise to pay the debt, an acknowledgment thereof, 
or a conditional promise to pay the debt where the con¬ 
dition has occurred. 

The general rule, frequently embodied in statute, 
is that the statute of limitations as to a debt or ob¬ 
ligation may be tolled or its bar removed.®^ Thus 
the statute of limitations as to a debt or obliga¬ 
tion may be tolled or its bar removed by: (1) An 
unconditional promise to pay the debt, as discussed 
infra § 307. (2) An acknowledgment of the debt, 
as discussed infra* §§ 308-^14. (3) A conditional 

promise to pay the debt, where the condition on 


which the promise is made to depend has been per¬ 
formed, as discussed infra § 315. The doctrine that 
a new promise or an acknowledgment tolls or re¬ 
moves the bar of the statute of limitations does not 
depend on statute,®^ and statutes so providing are 
generally regarded as restating the common-law 
rule.®5 An acknowledgment or promise which will 
remove the bar of the statute at law will have the 
same effect in equity.8® Many of the earlier cas¬ 
es were not so stringent with respect to the requi¬ 
sites of an acknowledgment or new promise as are 
the later decisions,®? and it has been stated that 
the current tendency is in favor of the statute of 
limitations and against the construction of a state- 


ers* Beciprocal, Clv.App., 10 S.W. 
2d 129. 

87 G.J p 1096 note 9. 

Operation and effect of limitations 
as a bar see supra S9 6-32. 

77- Tex.—-Western Union Tel. Co. v. 
mil, ClvJ^p.. 162 SW. 382. 

Failure to Issue process without 
fault of plaintiff as preventiner bar 
see supra 5 266. 

78- Colo.—El Paso County v, Plan- 
agon, 122 P. 801, 21 Golo.App. 467. 

87 C.J. p 1095 note 11. 

Effect of fraudulent concealment of 
action on running of limitations 
see supra §§ 206« 207. 

Waiver, estoppel, and agreements as 
affecting limitations see supra S§ 
24rn26. 

When statute begins to run In fraud 
cases see supra 99 183-196. 

79. Mass.—-Wendell v. Clark, 134 N*. 
El. 608, 240 Mass. 662. 

BO, Va.—-Voight v. Baby. 20 S.E. 
824, 90 Va. 799. 

81. U.S.—Gta.ines v. Hammond, G.C. 
Mo., e F. 449, 2 McCrary 432, af¬ 
firmed 4 S.Gt. 426, 111 U.S. 895. 
28 rkKd. 466. I 


89. Fa.—^in re Shelley’s Estate, 134 
A. 4&8, 287 Pa. 105, modification 
refused 135 A. 740, 288 Pa 11. 

83. U.S.—Bahllly v, O’Laughlin, C. 
C.A,N.D.. 1 F.2d 1. 

Cal.—Western Coal & Mm. Co. v. 
Jones, 167 P.2d 719, 27 Cal.2d 819 
—^First Nat. Bank v. Pray, 260 P 
933, 86 CaLApp 484. 

Iowa.—^McClure v. Smeltzer, 969 N. 

W. 888, 222 Iowa 732. 

Minn.—Corpus Juris cited ia Hart- 
nagel v. Alexander, 235 N.W. 521, 
523, 183 Minn. 99. 

Mont.—Breese v. O'Brien, 59 P.2d 66. 
102 Mont. 547. 

Utah—Salt XAke Transfer Co. v. 
Shurtllli: 30 P.2d 783, 83 Utah 
488. 

Wash—Cannavina v. Poston, 124 p. 

2d 787. IS Wash.2d 182. 

37 C.J. p 1096 note 23, p 1104 note 
23. 

Bistory of the rule 

(1) The earlier decisions, with re¬ 
gard to the English statute of limi¬ 
tations, held that a mere acknowl¬ 
edgment of the debt, without a 
promise to pay, would not affect Its 
operation.—-Hart v. Deshong, 8 A.2d 
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I «5, 1 Terry, Del, i2l8—37 C.J. p 1095 
note 17, p 1096 notes 18, 19. 

(2) It was next determined that 
an acknowledgment of a debt was 
evidence from which a jury might 
infer a promise to pay, but would 
not. If specially found, warrant the 
court to give Judgment for plaintiff 
—^Hart V. Deshong, supra—37 CJ 
p 1096 note 20. 

(3> Thereafter the decisions going 
further held that the slightest ac¬ 
knowledgment, whether by word or 
in writing, would take a case out of 
the statute.—John W. Masury & Son 
V. Blsbee Dumber Co., 68 P.2d 679, 
49 Anz. 443—37 C.J. p 1096 note 21. 

84. Iowa.—^Penley v. Waterhouse, 3 
Iowa 418 

37 C.J. p 1096 note 28. 

85. Iowa.—^Penley v. Waterhouse, 
supra 

S.D.—F M. Slagle & Co. v. Bushnell, 
16 N.W.2d 914, 156 A.D.B. 1070. 
88, N.T.—McCrea v. Purmort, 16 
Wend. 460, 30 AmD. 103. 

37 C.J. p 1096 note 30. 

87. Pa.—-Kensington Bank v. Pat¬ 
ton, 14 Fa. 479, 53 Am.D. 564. 
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ment as an acknowledgment or promise which will 
avoid its operation.*^ 

§ 303. Actions to Which Rules Are Applica¬ 
ble 

As a general rule the doctrine that an obligation Is 
removed from the bar of the statute of limitations by 
a promise to pay or an acknowledgment thereof ap¬ 
plies to actions founded on contract, but not to tort 
actions. 

A debt*® or a claim founded on contract®* may 
be renewed or revived in so far as the statute of 
limitations is concerned by a new promise or by 
an acknowledgment. 

In the earlier cases, it was held that only actions 
of assumpsit could be taken out of the statute of 
limitations by a new promise or acknowledgment,®^ 
and that an action of debt was not taken out of the 
operation of the statute by an acknowledgment of 
the debt,®® although it was an action on a prom¬ 
issory note.®* 

Specialty. It has been held that a debt by spe¬ 
cialty is not renewed as to the statute of limitations 


§303 

by an acknowledgment or new promise,®^ but it has 
also been held, even where the statute of limitations 
provides that no specialty shall be good after a cer¬ 
tain period of years, that an express promise to pay 
the debt constitutes a new cause of action and the 
specialty may be used as evidence to establish a con¬ 
sideration therefor,®* at least if the express prom¬ 
ise is made before the specialty has become 
barred,®* and an acknowledgment, new promise, or 
part payment will suffice to overcome a statutory 
presumption of payment of a sealed instrument®^ 
It has been held that an acknowledgment under 
seal, such as to constitute a promise to pay, writ¬ 
ten on the back of a note, gives a new right of ac¬ 
tion on the sealed promise, which is governed by 
the limitation applicable to sealed instruments.®* 

Action on jndgfnent It has been held that a 
judgment, being an obligation in invitum, is not 
renewed or revived by a promise or acknowledg¬ 
ment,®® but it has also been held that a judgment 
debt may be revived by an acknowledgment or a 
new promise to pay.l While the operation of the 
statute of limitations as to a judgment has been 
held not affected by an acknowledgment or prom- 


88- Tez.—Metropolitan Casualty 
Ins. Co. of New York v. Davis, Civ. 
App, 174 S.W.2d 84, error granted. 
Wash.—^Dolby v. Fisher, 98 P.Sd 369, 
1 Wash.2d 181. 

Creditor may nut oomiOalu of a 
strict construction of statute relat¬ 
ing to a<toowledginent of claim 
which will remove har of limitations 
since it is through creditor's fault 
that statute is brought to bear in¬ 
juriously on him.—John W. Masury 
& Son V. Bisbee Iiumber Co., 68 P.2d 
679, 49 Anz. 448. 

WIiAre there is neither an ac -1 
knowledgment of indebtedness nor a 
promise to pay, there is no acknowl¬ 
edgment sufficient to revive an obli¬ 
gation barred by the statute of lim¬ 
itations.—Homblower v. George 
Washington Univ., 81 App.D.C. 64, 
14 Ann.Cas. 696. 

8& Cal.—Weatherwaz v. Hilla, 298 
P. 853, 113 CaLApp. 557. 

Ind.—Lovett v. Lovett, 155 N.E. 528, 
87 Ind.App. 42, rehearing denied 
157 N.R 104, 87 Ind.App. 42. 

Tex.—^Bellamy v. Oklahoma Farm 
Mortg. Co., Com.App., 278 S.W. 
180—Dillard v. McGinty, Civ.App., 
17 S.W.2d 167. 

37 aj. p 1096 note 31. 

Open and stated aoooimts 

Bar of statute of limitations 
against stated accounts, as well as 
ox>eii accounts, may be removed by 
unqualified written acknowledgment 
of indebtedness under statute.—^Tez-. 

540J.S.-24 


as Co V. Wilbanks, Tez.Civ.App., 105 
S.W.2d 448. 

Jtidgment entered on debt 
Judgment debtor may take debt It¬ 
self out of prescription or prevent 
or interrupt prescription by ac¬ 
knowledging or promising to pay 
debt, although Judgment is allowed 
to prescribe.—^Bailey v. Louisiana & 
N. W. R, Co.. 105 So. 626, 159 La. 
576. 

Husband and wife 
A husband may by his note renew 
a debt to his wife.—^In re Renunerde, 

I D.aiowa, 206 F. 826. 

90. Kan.—^Board of Com'rs of Mont¬ 
gomery County V. McESttrlck, 40 
P.2d 852, 141 Kan. 283—Marchettl 

V. Atchison. T. & S. F. Ry. Co., 
255 P. 682, 123 Kan. 728. 

Minn.—^Burleson v. Langdon, 219 N. 

W. 155, 174 Minn. 264. 

Neb—Hollenbeck v. Guardian Nat. 
Life ins. Co., 14 N.W.2d 330, 144 
Neb. 684. 

37 C.J. p 1096 note 31. 

Action, for brea ch cf marriage 
promise, commenced within year and 
three months of last renewal of mar¬ 
riage promise held not barred by 
limitations.—Castriotls v. Cummins, 
269 F. 1115, 93 Cal.App. 654. 
Constructive trust 
Repetitions of employer's promises, 
to compensate employee for patents 
was held to prevent tolling of stat¬ 
ute of limitations against employee’s 
right to establish constructive trust 
resulting from his assignment of 
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patents to employer on fraudulent 
inducement.—^Howard v. Howe, C.C. 
A.IU., 61 F.2d 877, certiorari denied 
53 act. 527, 289 US. 731, 77 LBd. 
1480. 

Claim held founded on contract 
Iowa.—^In re Stratman's Estate, 1 N. 

W.2d 636, 231 Iowa 480. 

9L NH.—^Downer v. Shaw, 28 NH. 
151. 

37 C.J. p 1096 note 81. 

9A N.EL—^Downer v. Shaw, supra. 
93. N.H.—Rice v. Wilder. 4 N.H. 
336. 

9A Colo.—Toothaker v. Boulder, 22 
P. 468, 18 Colo. 219. 

37 C.J. p 1096 note 85. 

95b Md.—St. Mark's Evangelical Lu¬ 
theran Church V. Miller, 57 A. 644» 
99 Md. 23. 

37 C.J. p 1097 note 36. 

96. Mmn—Osborne v. Heuer, 64 N. 
W. 1151, 62 Mmn. 507. 

37 C J. p 1097 note 37. 

97. N.T.—Cam V. Hart. 15 Barb. 
565. 

98. Pa—Rice v. Kell, 30 Pa.Dist 
274. 

99. Kan.—Sharp v. Sharp, 117 P.2d 
661, 154 Kan. 175. 

37CJ. p 1097 note 42. 

Xi Mont.—Dodd V. Simon, 129 P.2d 
224, 113 Mont 636. 

N.T.—Corpna Juris dted In Jennings 
V. Loucks, 297 N.7.S. 893, 896, 163 
Misc. 791. 

37 C.J. p 1097 note 43. 
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ise to pay it,^ the promise may be the basis of a 
cause of action.® 

Liens; mortgages. A vendor's rights and his 
lien may be renewed and revived by an acknowledg¬ 
ment or promise to pay where the rights of third 
persons are not prejudiced,^ and it has been held 
that such lien is revived by a revival of the debt it 
secures.® Under some statutes the statute of hmi- 
tations is tolled by a written agreement between the 
parties to keep a mortgage alive® or by an ac¬ 
knowledgment of the mortgage as an obligation still 
subsisting and unsatisfied,^ and after foreclosure 
has been barred by statute the right may be revived 
by a written agreement on a valid consideration be¬ 
tween the parties,® but under other statutes a mort¬ 
gage has been held not revived by an admission of 
the indebtedness.® 

Tort actions. The doctrine that an acknowledg¬ 
ment or promise to pay removes the obligation from 
the bar of the statute of limitations does not apply 
as to actions ex delicto.^® If the right of action in 
a case of tort is once barred, no subsequent ac¬ 
knowledgment or promise will take it out of the ex¬ 
press language of the statute of limitations nor 
will an admission and promise to pay made during 
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the period of limitation avail against the statute,^® 
although it seems that such an admission, solemnly 
and deliberately made, whereby plaintiff is misled 
and his position made worse, may estop defendant 
to show a different date from that stated in his 
admission, and thus have the same effect on the 
running of the statute as a new promise in a case 
arising ex contractu.^® It has been held that an 
implied promise arising out of a tort committed by 
defendant, for example, a conversion, may be re¬ 
newed by an acknowledgment or a new promise,^^ 
although it has also been held that if liability re¬ 
sults from the tort, and it is only by fiction of law 
that a promise to pay is implied, the tort cannot be 
waived and an action of assumpsit maintained based 
on a subsequent promise to pay.^® 

A statutory liability has been held not renewed 
or revived by an admowledgment or promise to 
pay.i® 

§ 304. Time of Making Promise or Acknowl¬ 
edgment 

As a general rule a promise or acknowledgment, 
whether made before or after the bar Is complete, will 
avoid the operation of the statute of limitations. 


2. Tex—Wliite v. Stewart, Civ.App., 
19 S.W.2a 796, error refused. 

3. Tex.—White v. Stewart, supra. 
4b Tex.—Anderson v. Womack, Civ. 

App., 35 S.W2d 843, error dis¬ 
missed—Sparks v. Summers, Civ. 
App , 289 S W. 714. 

Statntoxv Hen 

Where a limit to life of lien under 
trust deed was fixed by statute, such 
lien could only be extended by stat¬ 
ute.—Cunnlnirham v. Williams, 17 S. 
El.2d 355, 178 Va. 542. 

Assiunptlon of personal liability 
A promise by the landowner to 
pay an assessment which Is a lien 
but not a personal charge is an as¬ 
sumption of personal liability and 
not an extension of time for the 
lien —^Adkins v. Case, 81 Mo.App. 
104. 

5 . Tex.—Sparks v. Summers, Civ. 
App., 289 S.W. 714. 

6. Ark.—Austin v. Steele, 68 S.W. 
352, 68 Ark. 348. 

N.T.—Alden v. Barnard, 37 N.T.S. 

1069, 15 Misc. 512. 

7- Cal.—Curtis v. Holee, 19'5 P 396, 
184 Cal. 726. 

37 C.J. p 1096 note 31 [cj—41 CJ. p 
873 note 8. 

8. Tex.—Alvarado First Nat. Bank 
V. Bane, Civ.App., 265 SW. 763. 

9. Iowa.—^Ramiller v. Bamiller, 18 
N.W.2d 622, 236 Iowa 323. 

la Ean.—Board of Com'rs of Mont¬ 


gomery County V. McKittrlck, 40 
P2d 362. 141 Kan. 283—^Mardhettl 
V Atchison, T. & S F. By. Co., 255 
P. 632, 123 Kan. 728. 

La.—Kennard v. Yazoo & M. V. B 
Co., App., 190 So. 188. 

Minn.—^Burleson v. Langdon, 219 N. 

W. 156, 174 Minn. 264. 

Neb.— lOozpns Jnxis cited in Hollen¬ 
beck V. Guardian Nat. Life Ins. 
Go., 14 N.W.td 830, 834, 144 Neb 
684. 

N.T.—^Maryland Casualty Co. v. 
Byrne, 15 N.T.S 2d 68. 172 Misc. 
152. 

An action for damages for frand 
IS not renewed op revived by an ac¬ 
knowledgment or promise to pay. 
Ill.—In re Frick'e Estate, 65 N.B.2d 
576, 328 Ill App. 202. 

Neb.—^Hollenbeck v. Guardian Nat. 
Life Ins. Co., 14 N.W.2d 330, 144 
Neb. 684. 

Bailment 

Packing company's promise to pay 
for nets which had been stored with 
it could not remove bar of limita¬ 
tions against bailor's action to re¬ 
cover them.—Luketa v. American 
Packing Co., <247 P. 964, 139 Wash. 
625. 

IdsappEOpxlatlon 

An action by bonding company, as 
subrogee of defendant's employer, 
to recover money which defendant 
had allegedly wrongfully misappro¬ 
priated from employer sounds in 
tort, and hence admissions of de- 
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fendaoit, even though in writing, 
were not available to toll six-year 
statute of limitations.—Maryland 
Casualty Co. v. Byrne, 15 N.Y.S.2d 
68, 172 Misc. 152. 

11. Ga.—CozpnB Jiuls cited in 
Heath v. Phllpot. 142 S.E. 283, 285, 
165 Ga. 844, answers to certified 
questions conformed to 142 5E 
750, 88 6a.App 74. 

Kan.—Corpus JUxls cited in Mar- 
chetti V. Atchison, T. & S. F. By. 
Co, 255 P. 682, 683, 123 Kan. 728. 
Neb.—Corpus Juris cited In. Hollen¬ 
beck V. Guardian Nat. Life Ina 
Co., 14 N.W.2d 330, 834, 144 Neb. 
684. 

37 C J. p 1097 note 44. 
la, N.J.—^Hegedus v. Thomas Iron 
Co., no A. 822, 94 N.J.Law 292. 
37 C jr. p 1097 note 46. 

13. Pa.—Armstrong v. Levan, 1 A. 
204, 109 Pa. 177. 

87 aJ. p 109>8 note 46. 

Agreement to waive statute of lizn- 
itatlons see supra 9 24. 

Estoppel to plead statute see supra 
9 25. 

14. D.C.—Moses v. Taylor, 17 D.C. 
i255. 

37 C.J. p 1098 note 48. 

15k Ill.—Nelson V. Fetterson, 82 N. 
E. 229. 229 IlL 246. 12 LJtA,N. 

912,11 Ann.Cas. 178. 

16b Kan.—^Board of Com'rs of Mont¬ 
gomery County V. McKittnck, 40 
PAd 252, 141 Kan. 282b 
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The general rule is that a new promise or ac¬ 
knowledgment, whether made before or after the 
bar is complete, will avoid the operation of the 
statute of limitations,but in some jurisdictions 
it is held that to revive a debt barred by statute 
there must not only be an acknowledgment of the 
debt, but an unqualified promise to pay it,i* and 
that an acknowledgment, not accompanied by a 
new promise to pay, is not sufiicient to revive a 
debt which is barred by prescription,^® although 
where the acknowledgment is made before pre¬ 
scription has run,^® or where it is accompanied by 
a promise to pay,2i it is sufficient. By construc¬ 
tion of a particular statute, however, it has been 


held that an acknowledgment, in order to be ef¬ 
fective, must be made within the period of limita¬ 
tion ,22 at least as to specified causes of action.-® 
It is not necessary that the attention of the debtor 
be called to the fact that the debt is barred in or¬ 
der that a new promise may revive it.®** 

The acknowledgment or new promise, in order to 
be effectual, must be made within the period of 
limitation before the commencement of the suit.25 
A new promise to pay a barred debt is subject to 
the statute of limitations in force when the action 
is brought on the new promise.®® 

Acknowledgment made after suit brought. There 


17. U.S.—Nagle v. Herold, D.CN.T., 
30 F.Supp. 905 

Ala.—Corpus Jtirls quoted la Harri¬ 
son V. Mason, 191 So. 909, 911, 29 
Ala.App. 64, certiorari denied 191 
So. 916, 238 Ala. 497. 

Ark—Street Improvement Dist. No. 
118 of City of Hot Springs v. 
Mooney, 158 SW.2d 661, 203 Ark. 
745—^Planters Nat. Bank of Mena 
V. Townsend. 123 SW.2d 527, 197 
Ark. 267. 

CaL—Western Coal & Min. Co. v. 
Jones, 167 P.2d 719, 27 Cal 2d 819 
—Weatherwaz v. Hills, 298 P. 853, 
113 Cal.App. 567. 

Ill.—L. B. Myers Co. v. Sanitary 
Dist. of Chicago, 49 N.B 2d 652, 
319 llLApp. 485, reversed on oth¬ 
er grounds 54 N.B.2d 505, 386 Ill. 
542. 

Ind.—^Lovett v. Lovett, 156 N.E. 628, 
87 Ind.App. 42, rehearing denied 
157 N.B. 104, 87 Ind.App. 42. 

Iowa.—^Bums v. Bums, 11 N.W.2d 
461, 233 Iowa 1092, 150 A.L.R. 306 
—In re Sleezer*s Estate, 227 N.W. 
644, 209 Iowa 66. 

Ey.—Crawford’s Adm’r v. Ross, 186 
S.W-2d 797, 299 Ey. 664—City of 
Louisa V. Horton, 93 S.W.2d 620, 
263 Ey. 739—^Sumrall’s Ez’rs v. 
James, 299 S.W. 207, 221 Ey. 498. 

Md.—McMahan v Dorchester Fertili¬ 
zer Co., 40 A.2d 313, 184 Md. 155. 

Minn.—^Reconstruction Finance Cor¬ 
poration V. Osven. 290 N.W. 230, 
207 Minn. 146. 

N.M.—Davis V. Savage, 168 P.2d 851, 
50 N.M. 30. 

N.T.—^In re Ewald’s Estate, 22 N.Y. 
S.2d 299, 174 Mlsc. 939. 

OkL—Stone v. Smoot, 131 P.2d 85, 
191 Okl. 512, 148 A.L.R. 1426. 

Pa.—Griffith v. Bergdoll, Com.Pl., 
32 Del.Co. 187. 

Tenn.—Hall v. Skidmore, 168 S.W.2d 
800, 26 Tenn.App. 189, rehearing 
denied 171 S-W.2d 274, 180 Tenn. 
23. 

Tez.—Bellamy v. Oklahoma Farm 
Mortg. Co., ComJlpp., 278 S.W. 180 
—Corpus JUzls quoted in Standard 
Surety & Casualty Co. v. Wynn, 
CivApp., 172 S.W.2d 789. 798— 


Corpus Juris quoted In Catexpillar 
Tractor Co. v. Churchill, Civ.App, 
40 S.W2d 971, 972, error refused 
—Dillard v. McGinty, Civ.App., 17 
S.W.2d 167. 

Utah—Attorney General of Utah v. 
Pomeroy, 73 P.2d 1277, 93 Utah 
426, 114 A.L.R. 726. 

Vt.—^F. Chafee’s Sons v Blanchard's 
Estate, 166 A. 912, 105 Vt 389. 

37 C.J. p 1098 note 50, p 1103 note 
16—13 C J. p 364 note 53. 

Sufficiency of new promise or ac-1 
, knowledgment made before or aft¬ 
er bar by mortgagor, vendee, or 
partner see infra 5 318. 

Prior to maturity of debt 
No effect could be had on running 
of statute against action on note 
by admissions or acknowledgments 
prior to maturity.—^First Nat Bank 
V. Pray, 260 P. 933, 86 CaLApp. 484. 

IS, Wash.—^Beckman v. Alaska 
Dredging Co., 40 P2d 117, 180 
Wash. 321—^Tucker v. Guemer, 15 
P.2d 936, 170 Wash. 165. 

37 C.J. p 1104 note 21. 

dAe rule applies to debts owing 
by the state as well as to those of 
private individuals.—Carpenter v. 
State, 41 Wis. 36. 

19. U.S,—Ernest M. Loeb Co v, 
Avoyelles Drainage Dlst. No. 8 of 
Parish of Avoyelles, La, DC.La, 
60 F.Supp. 296. 

La—^Landry v. Guidry, 26 So.2d 695, 
210 La 194—Waterman v. Dupelre, 
156 So. 405, 180 La 320—Burdin v. 
Burdin, 129 So. 651, 171 La 7— 
Sullivan V. St. Azina’s Chapel of 
State of Louisiana, 122 So 118, 168 
La 383—Succession of De Grange, 
App., 198 So. 784—Glass v. Holo- 
mon, App., 197 So. 438—Jelsch v. 
Laurich, App., 187 So. 819. 

80. U.S.—Ernest 2^ Loeb Co. v. 
Avoyelles Drainage Dist. No. 8 of 
Pansh of Avoyelles, La, D.CLa, 
60* F.Supp. 296. 

La—Succession of De Grange, App., 
198 So. 784—Glass v. Holomon, 
App., 197 So. 438—^Rutledge V. 
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Dodson, App., 194 So. 113—Jelsch 
V. Laurich, App, 187 So. 819— 
Michehn Tire Co. v. Delcourt, App. 
149 So 313, rehearing denied 150 
So 303 —BL HL Prescott & Son v. 
Hollingsworth, 120 So. 101, 9 La. 
App. 231. 

81. U S.—^Ernest M. Loeb Co v. 
Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, La., DC La., 
60 FSupp. 296. 

La—^Armstrong v. Baldwin, App., 
181 So. 72. 

Promise ezpress or Implied 
Prescription may be waived and 
the obligation revived, even after 
prescription has accrued, by a writ¬ 
ten acknowledgment coupled with a 
promise to pay, whether ezpress or 
implied —Ernest M. Loeb Co. v. 
Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, La, D.C.La, 
60 F.Supp 296. 

There must be new promise to pay 
debt to nullify accrued prescription. 
—Waterman v. Dupeire, 156 So. 405, 
180 La 320—^Burdin v. Burdin, 129 
So. 661, 171 La 7—Jelsch v. Lau¬ 
rich, LaApp, 187 So. 819. 

88. Puerto Rico.—^Barnes v. Valdl- 
vieso, 8 Puerto Rico Fed. 634. 

37 C.J. p 1098 note 53. 

83. Pa—Stnckler v. Scheible, 13 
Pa Dist 653. 

37 C.J. p 1098 note 54. 

84^ Ill.—O’Hara v. Murphy, 63 N.B 
1081, 196 Ill. 699. 

35. Cal.—^Vassere v. Joerger. 76 P. 

2d 656, 10 Cal.2d 689. 

Del—Windsor v- Hearn, 161 A. 288, 

5 W.W.HaiT. 184. 

Ga—^Martin v. Mayer. 11 S.E.2d 218, 
63 GaApp. 387. 

La—Schwing Lumber & Shingle Co. 
V. Peterman. 72 So. 812, 140 La 
71. 

Suit held timely 

La—Haas v. Johnson, 14 So.2d 606, 
203 La 697. 

aa Tez.—Hall v. Jennings^ Civ. 
App, 104 S.W. 489. 



§ 305 LIMITATIONS 

is a conflict as to an acknowledgment made after 
suit brought^ some courts bolding that it is sufficient 
to revive a barred debt^^ while others maintain that 
it is ineffectual.3* Where according to plaintiffs 
complaint a new promise is the cause of action, it 
must necessarily have existed before the commence¬ 
ment of the action, and the action cannot be sus¬ 
tained by proof of such new promise made after 
suit brought.29 Acknowledgment on the trial has 
been held sufficient,*® but not when defendant at 
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the same time contends that the claim is outlawed*^ 
or unjust.** 

§ 305. Consideration 

A promise to pay a preSxistIng debt Is valid with- 
out any new consideration. 

A promise to pay a pre&dsting debt is valid with¬ 
out any new consideration ;** the debt, or rather the 
original consideration for the debt, is deemed suf¬ 
ficient consideration to support the new promise.*^ 


27. U.S.—'Smest "ML Xioeb 06. ▼- 
Avoyelles Dialnasre Dist. No. 8 of 
Parish of Avoyelles, D.OLLa., 60 
F.Supp. 296. 

3T O.J. p 1098 note 58. 

Promise not to plead limitations see 
Infra 9 314. 

Plea of ooxnpeosation or payment 
is acknowledgment of the debt.— 
Z>awBon V. Victoria Lumber Co-, 136 
So. 22, 172 La. 676. 

28. Ala.—^Bradford t. Spyker, 32 
Ala. 134. 

37 C.J. p 1099 note 59. 

29. S.C.—Bulcken v. Rohde, 62 S.E. 
786, 81 S.C. 503—^Martin v. Jen¬ 
nings, 29 S.K 807, 52 S.C. 371. 

30. Puerto Rloo—Vazauez ▼. Fre- 
irla, 27 Puerto Rico 764. 

AdxninlstratlOB. proceedings 
Acknowledgment of indebtedness 
to decedent on audit of account of 
decedent's administrator was held 
sufficient for the adjudicating judge. 
—^In re Middleton’s Bstate, 65 Pa. 
Super. 16. 

31. N.T—Kahrs v. New York, 90 N. 
TS. 793, 98 APP.D1V. 233. 

Matters rebutting implication of 
promise see InfTa 5 313. 

32. Vt—Camith v. Paige, 22 Vt. 
179. 

33. U.S —Schram v. Brooks, D.C. 
Mich, 41 F.Supp. 874. 

Cal.—^ESaston v. Ash, 116 P.2d 433, 
18 Cal.2d 630. 

Ga—^Brazell v. Hearn, 127 S-H 479, 
33 Q«LApp. 490. 

Tex.—^Armstrong v. City Nat. Bank 
of Galveston, Civ.App., 16 S.W.2d 
954, certiorari denied 50 S.Ot. 333, 
281 U.S. 737, 74 LBd. 1162. 

37 aJ. p 1099 note 73. 
jodgmentB 

(1) Judgment barred by limitation 
Is sufficient consideration to support 
new promise for payment of amount 
due thereunder.—White v. Stewart, 
Tex.Civ.App., 19 S.W.2d 795, error 
refused—37 O.J. p 1099 note 73 [cl- 
<2) Where judgment creditor and 
judgment debtors entered into con¬ 
tract in CaJifomla contalnmg judg¬ 
ment debtors’ promise to pay Wash¬ 
ington judgment in return for judg¬ 
ment creditor’s promise to refrain 
for a year from attempting to en¬ 


force judgment, the Judgment debt¬ 
ors’ promise was supported by con¬ 
sideration and their old obligation 
was thereby renewed and became en¬ 
forceable in California and Justicia¬ 
ble under its laws, regardless of du¬ 
ration of judgment under Washing¬ 
ton laws.—Long v. Thompson, 113 
P.2d 698, 45 CalJlpp.2d 161. 

(3) Judgments as within rule that 
promise to pay or acknowledgment 
of obligation removes bar of limi¬ 
tations see supra S *08. 

ExteaudoiL of time 

(1) An antecedent debt, although 
subject to the bar of limitations, is 
good consideration for renewal note 
extending time for payment of ante¬ 
cedent debt and for renewal and ex¬ 
tension of lien securing note —^Bruce 
V. Thomas, Tex.CivApp., 106 S.W. 
2d 306—^Zuehlke v Irvin, Tex.Clv. 
App, 32 S.W.2d 868. 

(2) Extension of maturity of pre¬ 
existing Indebtedness and additional 
advance of money held sufficient 
consideration to support new note 
and trust deed given to secure note 
as against claim that recovery on 
original indebtedness was barred by 
limitations and new note was not 
supported by sufficient consideration 
to toll limitation statute.—White v. 
Hlx, TexCiv.App, 104 S.W^d 136, 
error dismissed. 

<3) Extension of time for pay¬ 
ment of indebtedness or forbearance 
from enforcement of legal rights to 
which obligee is entitled constitutes 
sufficient consideration for new 
promise to pay like amount to obli¬ 
gee granting such extension or for^ 
bearing such legal rights.—Anderson 
V. Barr, 62 P.2d 1242, 178 Okl. 508. 
Extension, of credit 

New promise to pay existing in¬ 
debtedness in consideration for ex¬ 
tension of further credit by cred¬ 
itor held sufficiently supported so 
as to start running of statute of 
limitations anew.—William Lipstraw 
Co. V. Seufert, 173 N.E. 39, 36 Ohio 
App. 272. 

Seneiwal agveemeai.t made without 

authority 

Where, after assessment certifi¬ 
cate was barred by limitations, trus¬ 
tees of religious society without au¬ 
thority of govemmg agency of some- 
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ty executed renewal of assessment 
Hen and deed of trust under void 
ordinance, and no new consideration 
was paid for the renewal contract, 
renewal contract was void and trus¬ 
tees were not indlvidutdly liable 
thereon.—^Uvalde Rock Asphalt Go 
V. Lacy, Tex.Clv.App., 131 6.W.2d 
698. 

Promise by one other thau debtor 
Promise of bank, taking proceeds 
of crop on which landlord had a lien, 
to pay debt of tenant, was without 
consideration and did not suspend 
statute of limitations as to enforce¬ 
ment of lien.—^Bottrell v. Feirm- 
ers* Bank & Trust Co., 291 S.W. 832, 
172 Ark. 1165. 

34. US.—Central Hanover Bank & 
Trust Co. V. United Traction Co., 
C.CA.NY., 95 P.2d 50—McVay v. 
Swift, DC.La, 24 F.Supp. 200, af- 
firmed, C.C.jA., 102 F.i2d 771, cer* 
tioran demed 60 S.Ct. 87, 308 U. 
S. 672, 84 L.Ed. 480. 

Ala..—Harrison v. Mason, 191 So. 909. 
29 Ala.App. 64, certiorari denied 
191 So. 916, 238 Ala. 497. 

Arlz—^McQueen v. First Nat. Bank, 
283 P. 27S, 36 Arlz. 74. 

Ark.—Street Improvement Dist. No. 
113 of City of Hot Springs v. 
Mooney, im S.W.2d 661, 203 Ark 
745. 

Cal.—Easton v. Ash, 116 P.2d 488, 18 
Cal.2d 530. 

Ind.—Lovett v. Lovett, 156 N.B. 628. 
87 Ind.App. 42, rehearing demed 
167 N.E. 104. 87 Ind.App. 42. 
Iowa—Short v. Anderson. 8 N.W-2d 
740, 233 Iowa 238. 

Mass.—^Barber v. Rathvon, 145 N.B. 

866, 250 Mass. 479. 

Pa.—^Vineland Nat Bank & Trust Co 
V. Kotok, 196 A. 750, 129 Pa.Super. 
309. 

Tex.—Sharp v. Frizzell, Giv.App.. 153 
S.W.2d 543—Bnckley v. Fmley, 
Civ.App, 143 S.W.2d 433—^Dooley 
V. Gray, Civ App., 54 S.W.2d 558, 
error dismissed—American Ex¬ 
change Nat Bank of Dallas v 
Keeley, Civ.App., 39 S.W.2d 929, 
error dismissed—^Power v. West- 
holt Civ.App., 4 S.W.2d 374, error 
dismissed. 

Va—^Ramey v. Ramey. 25 SH.2d 264, 
181 Va. 877. 

37 C.J. p 1099 note 73. 
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The moral obligation to pay a valid debt is a suffi¬ 
cient legal consideration for a subsequent new 
promise to pay it, made either before or after the 
bar of the statute is compIete,35 and the new prom¬ 
ise, based on such moral obligation, is binding on 
the debtor and may be shown in avoidance of the 
bar of the statute of limitations.^® Even where it 
is provided by statute that the completion of the pe¬ 
riod of limitations shall defeat both the right and 
the remedy, the former legal obligation has been 
held to be a sufficient consideration to uphold a 
new promise based thereon.®^ It has been held 
that a bond debt barred by the statute of limita¬ 
tions will not support an express promise to pay 
its® 


§ 306. Identification of Debt 

An acknowledgment or promise must satisfactorily 
and clearly refer to the debt In question to take It out 
of the statute of limitations. 

The general rule is that an acknowledgment or 
promise to pay, in order to take the debt out of the 
statute, must satisfactorily and certainly appear to 
refer to the very debt in question.®® "It must be 
express, dear, and direct, with reference to the 
indebtedness admitted/’^® and this identification of 
the debt must be made by the debtor at the time of 
the promise relied on.^1 

In application of the general rule, however, the 
cases are not always in harmony.^® On the one 
hand it has been held that the promise or acknowl¬ 
edgment must itself specify or plainly refer to the 


Tort claim 

£ven if statute of limitations had 
barred action for damages for seduc¬ 
tion. It did not extinsruish the claim 
or render It insufficient to support a 
subsequent promise to compensate 
for the wronsT done.—Opitz v. Hay¬ 
den, 136 P.2d 819, 17 Wash.2d 347. 

85. TJ.S.—^Mascot Oil Co. v. tJ. S., 
CtCl., 42 F.2d 309, affirmed 51 8. 
Ct. 196, 282 U.S. 484, 76 L..Hd. 
444. 

jQa.—Corpus ;mzis died iu Harrison 
V. Mason, 191 So. 909, 911, 29 Ala. 
App. 64. certiorari denied 191 So. 
916, 238 Ala 497. 

Cal —^Easton v. Ash, 116 F.2d 433, ^ 
18 Cal.2d 630—^Fersruson v. Fonner, 
263 P 837. 87 CaLApp. 690. 

HI—Glenn v. McDavld, 44 N.E.3d 
84, 316 HLApp. 130. 

Ey.—Thornton’s Adm’r v Minton’s 
Ez’r, 64 SW.2d l&S, 250 Ey. 805. 
Or—^Meridianal Co. v, Moeck, 363 P. 
525. 121 Or. 133. 

S.C.—Corpus JuzlB died In Aiken 
Y. Welch, 28 S.E.2d 806, 807, 204 
S.C. 180. 

Tex.—Central Nat. Bank v. Latham 
& Co., Clv.App., 22 SW.Sd 766, eiv 
ror refused—Oklahoma Farm 
Mortff. Co. V. Bellamy Civ.App., 
265 S.W. 1070, affirmed Bellamy v. 
Oklahoma Farm Mortgage Co., 
Com.ALpp., 278 S.W. 180. 

Va.—Wilson v. Butt, 190 S.E. 260, 
168 Va. 259, 109 A.Li.B. 1434. 

Wis—Corpus Juris died in Shea v. 
Shea, 225 N.W. 326, 328, 198 Wls. 
613. 

87 aj. p 1099 note 73—13 aJ. p 364 
note 63. 

88. HL—Keener v. CruU. 19 HI. 189. 
37 aj. p 1099 note 73. 

87. Miss.—Wade v. Barlow, 64 So. 

662, 99 Miss. 88. 

37 aj. p 1099 note 77. 

98. N.J.—^Ludlow v. Van Camp, 7 
N-J.LAW 113, 11 Am.D. 529. 


39. Arlz.— Corpus Jtixis died in 
Steinfeld v. Marteny, 10 P.2d 367, 
370, 40 Arlz. 116. 

Ark.— Corpus Juris died in Street 
Improvement Dist. No. 113 of City 
of Hot Springs v. Mooney, 168 S. 
W.2d 661, 664, 203 Ark. 746—Cor-, 
pns Juris died in Cady v. Guess, i 
124 S.W.2d 213. 216, 197 Ark. 611 
—^Taylor v. Chealrs, 24 e.W.2d 852, 
181 Ark. 4. 

Ga—^Mlddlebrooks v. Cabaniss, 20 S. 
E.2d 10. 193 Ga. 764—National City 
Bank of Rome v. First Nat. Bank 

' of Birmingham, Ala., 19 S.E.3d 19, 
193 Ga. 477. 

Ill.—^Swanson v. WUIret, 254 Ill.App. 
92. 

La.—^Bennett-Brewef Hardware Co. 
y. Wakeman, 107 So 286, 160 La. 
407—^Begnaud v. Cefalu, App., 9 So. 
2d 842—^Reconstruction Finance 
Corporation v. Ardlllo, App., 200 
So. 687—J. Cottam & Co. v. 
Raphael, App., 198 So. 518—Een- 
nard v. Yazoo & M. V. R. Co., App., 
190 So. 188—Chalkley v Pellerin, 
App., 186 So. 382—Reconstruction 
Finance Corporation v. Thomson 
Gin Co., App., 168 So. 715. 

Mass.—Ainsworth v. Thompson, 187 
N.E. 759, 284 Mass. 387—National 
Shawmut Bank of Boston v. Fitz¬ 
patrick, 152 N.E. 328, 256 Mass. 
125. 

N. J.— Corpus juris died in Howell v. 
Wallace, 10 A.3d 486, 488, 18 N.J. 
Misc. 48. 

Okl.—^Flltsch Y. Johnson, 50 P.2d 
138, 174 Okl. 132. 

Pa.—^McPhllomy v. Lister, 19 AL.2d 
143, 341 Pa. 250. 142 A.LR 250— 
In re Fix' Estate. 12 A.2d 836, 140 
Pa. 60—^In re Cappuedo's Estate, 
181 A. 868, 120 Pa.Super 53—^Mc¬ 
Collum Y. McCollum, 86 Pa.Super. 
208. 

Tex.—Martlndale Mortg. Co. v. Crow, 
OlY.App.. 161 S.W.2d 866, error re¬ 
fused—Scull V. Jackson, CiY.App., 
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131 S.W.2d 280—Neece v. O&rter. 
Civ.App., 129 S.W.2d 329. 

37 aj. p 1099 note 79, p 1113 note 
35. 

Xu daiermlning what Ixidebieduesz 
was reaewed by Instrument relied 
on as precluding bar by limitations, 
intention of the parties Is control¬ 
ling and construction of the Instru¬ 
ment which carries that intention 
into effect governs.—Neece y. Carter, 
supra. 

ZdentUteation hdd suffldent 
Arlz.—John W. Masury & Son ▼. 
Bisbee Lumber Co., 68 P.2d 679, 
49 Arlz. 443. 

Ga.—^National City Bank of Rome 
Y. First Nat. Bank of Birming¬ 
ham, Ala., 19 S.E.2d 19, 193 Ga. 
477. 

Iowa.—Horn v. Andersooi, 18 N.W.2d 
693, 234 Iowa 1068. 

Ky.—Thornton’s Adm’r v. Minton's, 
Bx'r, 64 S.W.3d 168, 250 Ky 805. 
Miss.—Richter Phillips Co. y. Phil¬ 
lips, 166 So. 393, 175 Miss 242. 
Tex.—Sullivan v. Black, Sivalls & 
Bryson, CiY.App., 41 S.W.2d 255. 
Aoknowledgment held to refer to 
different debt 

Ky.—Daly v. Power, 59 S.W.2d 10. 
248 Ky. 533 

La—^Reconstruction Finance Corpo¬ 
ration Y. Thomson Gin Co., App., 
168 So. 715. 

40. Ark.—Corpus Juris died In 
Street Improvement Dist No. 113 
of City of Hot Springs v Mooney, 
158 S.W.2d 661, 664, 203 Ark. 745. 

Iowa.—^Finn v. SeegmlUer, 111 N.W. 
314, 134 Iowa 15. 

41. Pa.—^Barr v. Luckenblll, 41 A. 
2d 627, 351 Fa. 508. 

37 C.J. p 1100 note 81. 

4a. Tex.—Cotulla v. Drbahn, 136 S. 
W. 1159, 104 Tex. 208, 34 L.RJLJ^. 
S.. 345, AmiCas.l914B 217. 

87 CLJ. p 1100 note 82 
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particular demand or cause of action,^® and that 
the existence of any uncertainty whether in the 
acknowledgment or in the identification is equally 
fatal to plaintiffs recovery.^^ It has been held that 
the new promise must arise out of facts which iden¬ 
tify the debt with such certainty as will clearly de¬ 
termine its character and fix the amount due;^5 and 
that a general admission of unsettled matters of 
account between the parties,^® or a general admis¬ 
sion of indebtedness not referring to any particular 
claim^*^ where there are several claims,is not 
suflSicient to support a promise to pay any particu¬ 
lar demand, particularly where such general ac¬ 
knowledgment is made to a third person and not to 
the creditor.^s On the other hand, it has been held 
sufficient if the debt is identified with reasonable 
certainty,50 and specific reference to the particular 
claim has been declared unnecessary,®^ at least 
where the acknowledgment supplies a key whereby 
the debt can be identified with the aid of extrinsic 

43. Ga.—liartin Mayer, 11 S.B 

2d 218, 63 Ga.App. 387—Duke V- 
Lynch, 192 S.E. 635, 56 GkuApp. 

331. 

87 O.J. p 1101 note 89. 

44. Ariz.—Steinfeld v. Marteny, 10 
P.2d 367. 40 Arxz 116. 

Pa.—In re Fix* Estate, 12 A.2d 826, 

140 Pa Super, 60—^In re Cappuc- 
clo*s Estate, 181 A. 868, 120 Pa. 

Super. 53. 

37 C.J. p 1101 note 90. 

46. Ark—Ringo v. Brooks, 26 Ark. 

540. 

37 C.J. p 1101 note 92. 

46. Ga—^Martin v. Broach, 6 Ga. 21, 

50 Am.D. 306. 

37 C.J. p 1101 note 93. 

47. Arlz.—Steinfeld v. Marteny, 10 
P.2d 367, 40 Arlz. 116. 

Ga.—^Middlebrooks v. Oahaniss, 20 €. 

E.2d 10, 193 Ga. 764. 

La.—H. J. Cottam & Co. v. Raphael, 

App., 198 So, 513. 

37 aJ- p 1102 note 94. 

48. Tex.—^Martindale Mortg. Co. v. 

Crow, Civ.App., 161 S.W.2d 866, 
error refused 

37 C.J. p 1102 note 95. 

49. Tex.—Cotulla ▼. XTrbahn, 135 S. 

W. 1159, 104 Tex. 208, 34 L.R.A., 

N.S., 345, Ann.Cas.l914B 217. 

To whom acknowledgment should be 
made see infra 5 819. 

50. U.S.—Victory Inv. Corp. v. Mus¬ 
kogee Elec. Traction Co., C.C A. 

Okl., 150 F.2d 889, 161 AL.R. 1436, 
certiorari denied 66 S.Ct. 23.2, 326 

U.S. 774, 90 LBd. 467. 

51. Iowa.—Wentland v. Stewart, 19 
N.W.2d 661, 236 Iowa 661, 161 A. 

Ii.R. 1206—Barton v. Boland, 279 
N.W. 87, 224 Iowa 1215. 

Mont .—OoxsiUM Xozls cited In Breese 


evidence.®* A general admission of indebtedness 
has been held to be sufficient where it does not ap¬ 
pear that there was more than one debt due from 
defendant to plaintiff.®* 

9 

The acknowledgment should furnish the means 
by which the character or amount of the debt can 
be certainly ascertained, or refer to something from 
which this can be certainly determined,®^ but the 
amount of the debt need not be stated®® where the 
identity of the debt is otherwise certainly appar¬ 
ent,®* where reference is made to something by 
which the amount can be readily ascertained,®^ or 
where extrinsic evidence may be admitted to identi¬ 
fy the debt-®* In many cases the broad rule is 
adopted that it is enough if an indebtedness is ad¬ 
mitted with reference to a particular subject matter, 
found to apply to the demand in suit, and that an 
admission of indebtedness in a specific sum is not 
essential,®* but there must be a clear recognition 

W.2d 661, 236 Iowa 661, 161 AL. 

R. 1206—^Barton v. Boland, 279 N. 
W. 87. 224 Iowa 1215 

Md.—Knight v. Knight, 141 A. 706, 
155 Md. 243. 

Mont.— Corpus juris cited la Breese 

V. O'Brien, 59 P.2d 65, 68, 102 
Mont. 547. 

N.H.—Corpus Juris cited la Larson 

V. Barry, 35 A..2d 400, 401, 93 N. 
H. 31. 

Okl—Stone ▼. Smoot, 131 P.2d 86, 
191 Okl. 612. 143 A.LR 1426 

W.Va.—^Hill V. Ringgold, 164 S.E. 

412, 112 WVa. 374. 

37 C J. p 1102 note 3. 

Superflolal naeertalaties 
Acknowledgment is not impaired 
by superficial uncertainties as to ex¬ 
act amounts due, where the uncer¬ 
tainties are resolvable by explanar 
tion.—^Dyer v. Lowe, Miss, 29 So 2d 
324. 

56. Ga.— Corpus Juris cited ia Xa- 
tional City Bank of Rome v. First 
Nat. Bank of Birmingham, Ala. 19 
S E 3d 19, 24. 193 Ga. 477. 

Ohio—^In re Butler's Estate, 38 N. 

E 2d 186. 137 Ohio St. 90 
Tex —Cherry v. Oorban, Oiv.App., 119 

S. W.2d 111. 

37 C.J. p 1102 note 99. 

57. Tex.—^Martlndale Mortg. Co. v. 
Crow. Civ.App., 161 S.W.2d 866, er¬ 
ror refused. 

37 C.J. p 1103 note 1. 

58. Iowa—Wentland v. Stewart, 19 
N.W.2d 661, 236 Iowa 661, 161 A.L 
R. 1206—Barton v. Boland, 279 N. 

W. 87, 224 Iowa 1216. 

37 C.J. p 1102 note 2. 

Extrinsic evidence to identify debt 

see infta S 393. 

59. Mass.—^Barnard v. Bartholo¬ 
mew, 22 Pick. 291. 

37 C J. p 1103 note 5. 


V. O'Brien. 59 P.2d 66. 68, 102 
Mont 547. 

37 C.J. p 1100 note 88. 

2fiie exact aature cf the debt need 
not be stated. 

V S —Victory Inv. Corp. v. Muskogee 
Elec. Traction Co., C.C.A.Okl, 160 
F.2d 889, 161 A.LR. 143$, certio¬ 
rari denied 66 S-Ct 232, 326 TJ.S. 
774, 90 L.Ed. 467. 

Okl.—^Stone v. Smoot 131 P.2d 85, 
191 Okl. 612, 143 A.L.R. 14,26. 

58. Ariz.—John W. Masury & Son 
V. Bisbee Lumber Co., 68 P.2d 679, 
49 Ariz. 443. 

Ga.—^National City Bank of Rome 
V First Nat Bank of Birmingham, 
Ala, 19 SB 2d 19, 193 Ga. 477- 
lowa.—Wentland v. Stewart, 19 N.W. 
2d 661, 236 Iowa 661, 161 A.LR. 
1206. 

53. Arlz—John W. Masury & Son v. 
Bisbee Lumber Co.. 68 P.2d 679, 49 
Arlz. 443. 

Conn.—Dwyer v. Hkms, 23 A.2d 147, 
128 Conn 397. 

Mont.—^Leffek v. Luedeman, 27 P.2d 
511, 95 Mont 457, 91 A.L.R 286. 
Tex.—Starr v. Ferguson, 166 S.W. 

*2d 130, 140 Tex. 80. 

87 C.J. P 1103 notes 6, 7. 

54. Pa.—In re Huffman's Estate, 36 

A.2d 640, 349 Pa. 59—^McCollum v. 
McCollum, 86 Pa Super. 2QS —^Beck¬ 
man V. Sampson, Com PI , 66 

Dauph.Co. 104—^In re Hendrick's 
Estate, Orph, 9 SchReg. 200—^Huff 
V. Von Bestecki, Com.Pl., 59 York 
LegRec. 93. 

37 C J. p 1101 note 91. 

55. U.S.—Victory Inv. Corp. ▼. Mus¬ 
kogee Elec. Traction Co., C C.A. 
Okl.. 150 F.2d 889, 161 A.L.R. 1436. 
certiorari denied 66 SCt 232, 326 
U.S. 774. 90 L-Ed. 467. 

Iowa.—Wentland v. Stewart. 19 N. 

374 
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of some amount due which is reasonably ascertain¬ 
able.®® 

§ 307. Express Promises 

As a general rule an unconditional promise to pay 
a debt tolls or removes the bar of the statute of limi¬ 
tations. 

The general rule, frequently embodied in stat¬ 
ute, is that an unconditional promise to .pay a debt 
tolls or removes the bar of the statute of limita- 


§.307 

tions,®! even though it is accompanied by a denial 
of liability.®® The promise need not be in any set 
form of words,®® and it is not necessary that there 
be an express promise where a promise may be im¬ 
plied.®® The promise must be absolute and unquali¬ 
fied,®® dear, distinct, and unequivocal,®® and free 
from imcertainty and ambiguity ;®7 and, as dis¬ 
cussed supra § 306, it must clearly refer to the debt 
in suit. It is not essential that the promise fix the 
time of payment,®® but it must warrant the infer- 
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M. Tex.—-Wetzel ▼- Anderson & 
XiUndbersr. Civ.App., 8 S.W.2d 687, 
•error dismissed—Griffith v. Shan¬ 
non, Civ.App., 284 S.W. 598. 

X7 C.J. p 1102 note 4. 
iriaianldated liability 
Prescription was not interrupted 
or suspended on an action for per¬ 
sonal injuries by defendant's al- 
lesred admissions end acknowledg¬ 
ment of liability and promising to 
adjust plalntilTs claim where there 
was no acknowledgment of liability 
for a specific amount or debt since 
amount of liability was uncertain 
and unliiluidated.—-Eennard v. Tazoo 
& V. H. Co., Iia.App., 190 So. 188. 
61. TJ.S.—-Victory Inv. Corp. v. Mus¬ 
kogee Slec. Traction Co., C.C.A. 
OkL, 150 F.2d 889, 161 A.L.R. 1436, 
ceifioran denied 66 S.Ct. 232, 326 
U.S. 774, 90 Li.Bd, 467—Schram V. 
Brooks, D.C.Mich., 41 FSupp. 874. 
Ala.—BOarrison v. Mason, 191 So. 
916, 238 Ala. 497. 

Ark.—Root V. Thomas. 160- S.W.2d 
46, 203 Ark. 1076. 

CaL—Greenfield v. Sudden liumber 
Co., 64 F 2d 1007, 18 Gal.App.2d 709 
—Weatherwax v. Hills, 298 P- 853, 
113 Cal.App. 657—Shirley v. Shir¬ 
ley, 256 P. 823, 83 CaJ.App. 386. 

£la.—^Board of Education of Candler 
County V. Southern Michigan Mat. 
Bank of Coldwater, 192 S.E. 382, 
184 Ga. 641. 

^daho.—^Mahas v. Hasiska, 276 F. 
315, 47 Idaho 179 

yowa.—Horn v. Anderson, 13 N-W. 
2d 693, 234 Iowa 1068—In re Strat- 
man's Estate, l M.W.2d 636, 231 
Iowa 480—^McClure v. Smeltzer. 
269 M.W. 888, 222 Iowa 732. 

Hy.—^Reamers' Ex'r v. Coleman, 10 
S.W.2d 1095, 226 Ky. 301. 

Md.—Brown v. Hebb, ITS A. 602, 167 
Md. 535, 97 A.Ii.R. 366—Owings v. 
Bayhoff, 151 A. 240, 159 Md. 403. 
Mass.—Westminster Mat. Bank v. 
Grausteln, 170 M.E. 621, 270 Mass. 
665, certiorari denied Grausteln v. 
Westminster Mat Bank, 51 S.Ct 
80. 262 n.S. 876, 75 L-Ed. 773. 

M-J.—Bassett v. CSulstensen, 21 A.,2d 
776, 127 N.J.Law 259—Howell v. 
Wallace, 10 A.2d 486, 18 M.J.Mlsc. 
48. 

M.T.—Stone v. Graves, 17 N.T.S.3d 
379, 258 App.Div. 381, affirmed 28 
M.E.2d 919, 283 M.Y. 470. 


M.C.—^Peoples Bank & Trust Co v. 
Tar River Lumber Co, 19 S.E.2d 
138, 221 M.C. 89—Smith v. Gordon, 
169 S.E. 634. 204 M.C. 695. 

Or.—^Meridianal Co. v. Moeck, 253 
P. 625, 121 Or. 133. 

Fa.—^In re Harbaugh's Estate, 182 A. 
394, 320 Fa. 209—MitcheU v. Lib¬ 
erty Olay Products Co., 139 A. 853, 
291 Pa. 282—Beckman v. Sampson, 
Com.Pl., 56 Bauph.Co. 104. 

R.I.—^La France v. Mouuin, 141 A. 
807, 49 R.I. 161. 

Tenn.—^Poole v. First Nat Bank of 
Smsrma, App., 196 S.W.2d 563— 
Hall V. Skidmore, 168 S.W.2d 800, 
26 Tenn.App. 189, rehearing denied 
171 S.W.2d 274, 180 Tenn. 23— 
First Mat Bank v. Hunter, 125 S. 
W«2d 183, 22 Tenn.App. 626—^Rob¬ 
ertson V. Wade, 68 S.W.2d 487, 17 
Tenn.App. 467. 

Tex.—Metro'politan Casualty Ins. Co. 
of Mew York v. Davis, Civ.App., 
174 S,W,2d 84, error granted— 
Chandler v. Alamo Mfg Co., Civ. 
App., 140 S.W.2d 918—Sewell v. 
Wilcox, Clv.App., 290 S.W. 264. 
Va.—Nesbit v. GaUeher, 5 S.E.2d 501, 
174 Va. 143—^Layman v. Layman, 
198 S.E. 923, 171 Va. 317. 

37 C.J. p 1103 note 13. 

Conditional promise see Infra 6 315. 
Reguirement of writing see infra S 
316. 

A ^zomlse” which will toll stat¬ 
ute of limitations is an engagement 
to pay the debt—Western Coal & 
Min. Co. V. Jones, 167 P.2d 719, 27 
Cal.2d 819. 

A promise to pay has greater 
force than an acknowledgment and 
creates a new agreement—^In re Fix' 
Estate, 12 A.2d 826, 140 PaSuper. 60. 
Statute oonstmed as not affeotlag 
power to promise payment 
Tex.—^Bellamy v. Oklahoma Farm 
Mortg. Co., Com.App., 278 S.W. 
180—^Dillard v. McGlnty, Clv.App., 
17 S.W.2d 167. 

69L M.Y.—Quaker Oats Co. v. North, 
168 M.Y.S. 145, 102 Misc. 108. 

63. Ky.—Thornton's Adm'r v. Min¬ 

ton's Ex'r, 64 S.W.2d 158, 250 Ey. 
805. I 

37 C.J. p 1113 notes 36, 37. 

64, Cal.—Weatherwax v. HUls, 298 
P. 853, 113 CalJLpp. 557. 
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m.—Baietto V. Baietto^ 48 M.E.2d 

! 726, 319 HLApp. 8 . 

I Iowa.—^Zn re Stratmaii's Estate^ 1 

! M.W.2d 636, 231 Iowa 480. 

Ky.—City of Louisa v. Horton, 93 S. 
W.2d 620, 263 Ey. 739. 

Tex.—Hanley v. Oil Capital Broad¬ 
casting Ass'n, 171 S.W.2d 864, 141 
Tex. 243—Elsby v. Luna, Com. 

! App., 15 S.W.2d €04—^McLendon 
Hardware Co. v. Jewett Lumber & 
Hardware Co., CivA.pp., 167 S.W. 
2d 452, error refused—^Poe v. Poa 
Clv.App., 118 S.W.2d 831, error 
refused. 

87 C.J. p 1104 note 19. 

Acknowledgment as implying prom¬ 
ise see infra $ 809. 

BxpresB promise enoliiidss implied 
promise 

Cal.—Sterling v. Title Ins. & Trust 
Co., 128 P.2d 81, 53 Cal.App.2d 
736. 

65. Cal.—-Weatherwax v. Hills, 298 
P. 853, 113 CaLApp. 557. 

Ill.—Swanson ▼. Willrett 264 HL 
App. 92. 

Ey.—City of Louisa v. Horton, 93 S, 
W.2d 620, 263 Ey. 739. 

N.J.—Howell V- Wallace, 10 A.2d 
486, 18 M.J.Misc. 46. 

Tex.—^Rock of Ages Corporation v. 
Hi Paso Monument Co., Civ.App., 
13 S.W.3d 898—-Wetzel v. Anderson 
& Lundberg, Civ App., 3 S.W.2d 
687, error dismissed. 

66. Cal.—Weatherwax v. Hills, 298 
P. 853, 113 Cal.App. 657. 

Ey.—City of Louisa v. Horton, 93 
S.W.2d 620, 263 Ry. 739. 

Pa.—Griffith v. Bergdoll, Com PL, 
32 Del.Co. 137. 

Tex—Chandler v. Alamo Mfg. Co, 
Civ.App., 140 S.W.2d 918. 

Wash.—Dolby v. Fisher, 95 P-2d 369, 
1 Wash.2d 181—Beckman v. Alas¬ 
ka Dredging Co., 40 P.2d 117, 180 
Wash 321—^Tucker v. Guerrier, 15 
P.2d 936, 170 Wash. 165. 

37 aj. p 1103 note 14. 

67. Wash.—^Beckman v. Alaska 
Dredging Co., 40 P.2d 117, 180 
Wash. 321—^Tucker v. Guenier, 15 
P.2d 936, 170 Wash. 165. 

6a M.a— Long V. Oxford, 10 SJBL 
525, 104 M.a 408. 

37 aJ. p 1104 note 17. 
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ence of a promise to pay immediately or on de¬ 
mand.®® An unconditional promise to pay a debt 
accompanied by a statement of inability then to pay 
has been held sufficient to arrest the running of the 
statute.^® In some jurisdictions a promise has been 
regarded as sufficient which, in other jurisdictions 
under a different statutory provision and different 
judicial views based on the history and development 
of the law relating to new promises, would be pro¬ 
nounced insufficient.^^ 


§ 308. Acknowledgments 

Broadly stated, a legally sufficient acknowledgment 
of a debt tolls or removes the bar of the statute of lim¬ 
itations. 

Broadly stated, the general rule, frequently em¬ 
bodied in statute, is that a legally sufficient acknowl¬ 
edgment of a debt tolls or removes the bar of the 
statute of limitations.72 In order to constitute an 
acknowledgment of a debt sufficient to toll or re- 


89. N-J.—Bassett v. Clhrlstensen, 21 
AjSa 776. 127 N.J.L.aw 259. 

Pa.—In re Cappuccio's Estate, 181 
A. 268, 120 Fa.<Super 53. 

70. Ill.—Quinlan v. Thompson, 162 
lll.App. 275. 

87 C.J. p 1121 note 2. 

Acknowledgment accompanied by 
statement of inability to pay see 
infra § 313. 

71- N.BL—Cleland v. Hostetter, 79 
P. 801. 13 N.M. 43. 

87 ax p 1121 note 6. 

7fl- U.S.—Victory Inv. Corp. v. Mus¬ 
kogee Elec Traction Co., C.C.A 
Okl., 150 F.2d 889, 161 A.Ii.R. 1436. 
certiorari denied 66 S.Ct. 232, 326 

U.S. 774, 90 Ii.Ed. 467—Biggs v. 
Mkys, aCAArk, 125 F.2d 693— 
In re Povill, CCANY. 105 P.2d 
157—Shurter v. Ricker, G.CATez., 
62 F.2d 489, certiorari denied Bick¬ 
er V. Shurter, 53 SCt. 593, 289 IT. 
S. 732, 77 liEd. 1481. 

Anz.—^Moore v. Diamond Dry Goods 
Co, 54 P.2d 663, 47 Anz 128— 
Stelnfeld v. Marteny, 10 P.2d 367, 
40 Ariz. 116. 

Ark.—^Root V. Thomas, 160 S.W.2d 
46, 203 Ark. 1078—Street Improve¬ 
ment Dist KTo. 113 of City of Hot 
Spnngs V. Mooney, 158 SW.2d 661, 
203 Ark. 745—Cady v. Guess, 124 
S.W.2d 218, 197 Ark 611—Rust v. 
Brookfield, 89 S.W.2d 729, 191 Ark 
1165—Haney v. Holt, 16 S.W.2d 
463, 179 Ark. 403. 

Oal —^Easton v. Ash, 116 P.2d 433, 
18 Cal 2d 630—McGillycuddy v. 
Los Verjels Land & Water Co, 2 
P.2d 19, 213 Cal. 145—Nelson v. 
Nelson, 261 P. 999, 202 Cal. 698— 
Fontana Land Co. v. lAughlin, 260 
P. 669, 199 CaL 625, 48 AL.R 
1308—^Bank of America N. T. & S. 
A. V. Hollywood Impr. Co, 117 P. 
2d 13, 46 Cal.App.2d 817—Green¬ 
field V. Sudden Lumber Co., 64 P.2d 
1007, 1'3 Cal.App.2d 709—^First 

Nat. Bank v. Pray, 260 P. 933, 86 
Cal.App. 484—Shirley v. Shirley, 
256 P. 323, 83 CalApp. 886 

DeL—Hart v. Deshong, 8 A2d 85, 
1 Terry 218. 

Fla.—Dill V. Stevens, 196 So. 811, 
144 Fla. 307, rehearing demed 197 
So. 849, 144 Fla. 307. 

Ga.—Middlebrooks v. Cabamss. 20 
S.K2d 574, 194 Ga. 26. 


Idaho.—^Mahaa v. Kasiska, 276 P. 
315, 47 Idaho 179. 

III.—^Ross V. St. Clair Fbundry Cor¬ 
poration, 271 niApp. 271—Sneed v. 
Parker, 262 lUApp. 333. 

Iowa.—Wentland v. Stewart, 19 N. 
W.2d 661, 236 Iowa 661, 161 AL. 
B. 1206—Barton v. Boland, 279 N. 
W 87, 224 Iowa 1215. 

Han.—Golden Rule Oil Co. v. Liebst, 
109 P.2d 96, 153 Han. 123—Hottel 

V. Kemp, 31 PH2d 64, 139 Kan. 239 
—-Wichita SanitcLTium v. Biersch- 
bach, 12 P.2d 806, 136 Kan. 84. 

Ky.—City of Louisa v. Horton, 98 S. 

W. 2d 620, 268 Ky. 739. 

La.—^Bennett-Brewer Hardware Co. 
V. Wakeman, 107 So. 286, 160 La. 
407—^Reconstruction Finance Cor¬ 
poration V. Ardillo, App., 200 So. 
687—H. X Cottam & Co. v. Ra¬ 
phael, App., 198 So. 513—South¬ 
western Improvement Co. v. Whit¬ 
tington, App, 193 So. 483—Jelsch 
V. Laurlch, App., 187 So. 819— 
Ghalkley v. Pellerin, App, 186 So. 
382—^Reconstruction Finance Cor¬ 
poration V. Thomson Gin Co., App., 
168 So. 715—Michelin Tire Co. v. 
Delcourt. App., 149 So 313, rehear^ 
ing denied 150 So. 303. 

Md.—^McMahan v. Dorchester Fertili¬ 
zer Co., 40 A2d 813, 184 Md. 155 
—^Brown v. Hebb, 176 A 602, 167 
Md. 535, 97 AL.R. 366—Owings v. 
Dayhoff, 151 A 240. 159 Md. 403 
—Knight V. Knight, 141 A 706, 155 
Md. 243. 

Mass.—Westminster Nat. Bank v. 
Graustein, 170 N.E. 621, 270 Mass. 
566, certiorari denied Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 
80, 282 U.S. 876, 75 L.Ed. 773. 
Miss—^First Nat. Bank v. Johnson, 
171 So. 11, 177 Miss. 634—Blount 
V. MiUer, 160 So. 698, 172 Miss 
492. 

Mo.—Stock V Schloman, 42 S.W.2d 
61, 226 Mo.App. 234. 

Mont—^Breese v. O'Brien, 59 P.2d 
65. 102 Mont 547. 

Neb.—Steeves v. Nispel, 278 N.W. 
60, 132 Neb. 697. 

NJEL—Larson v. Beury, 85 A2d 400, 
98 N.H. 3L 

N.J.—^Bassett v. Christensen, 21 A 2d 
776, 127 N.J.Law 269—^Howell v. 
Wallace, 10 A2d 486, 18 N.J.Mlsc. 
48. 

N.Y.—In re Steele's Estate, 29 N.Y. 
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S 2d 409, 262 App.Div. 938, affirmed 
46 N.E2d 344, 289 N.Y. 716—Lm- 
coln-AIliance Bank & Trust Co. v. 
Fisher, 286 N.Y.S. 722, 247 App. 
Div. 465—^Tashjian v. Khozigian, 
52 NY.S2d 477, 183 Misc. 204— 
In re Hyde's Estate, 31 N.Y.S.2d 
497, 177 Misa 666—Dougherty v. 
National City Bank of New York, 
285 N.Y.S. 491. 157 Misc. 849— 
McMoms V. Gibson, 279 N.Y.Sw 
366, 165 Misc. 419—Davis v. Col¬ 
lins, 241 N.Y.S 76, 187 Misc. 396, 
affirmed 247 N.YS. 267, 138 Misa 
740. 

N.C—^Peoples Bank & Trust Co. v. 
Tar River Lumber Co., 19 S.EL2d 
138, 221 N.C. 89—Smith v. Gordon, 
169 S.E. 684, 204 N.C. 695. 

N.D—^Hoffman v, Ness, 300 N.W. 
428. 71 N.D 283. 

Ohio.—^In re Butler's Estate, 2S NJBL 
2d 186, 137 Ohio St 96—Marshall 

V. Ebling, 45 N.E.2d 318, 70 Ohio 
App. 145. 

Okl—Stone v. Smoot 131 P.2d 85, 
191 Okl. 512, 143 AL.R. 1426— 
Vernon Nat Farm Loan Ass'n v. 
Helf, 129 P.2d 845, 191 OkL 292 
—^Baker v. Christy, 44 PJId 16, 172 
Okl. 32. 

Or.—^Meridianai Co. v. MoecA 253 P. 
525, 121 Or. 138. 

Pa.—^Mitchel v. Liberty Clay Prod^ 
nets Co., 139 A 853, 291 Pa 282— 
McKelvey v. Township of Ligo- 
nier, 194 A 330, 128 Pa.Super. 
437—^B. A Humphry's Sons v. Hig- 
gfins, 100 Pa.Super. 470—^In ro 
Keck's Estate. 12 Pa.Dlst & Ca 
679. 21 Berks Co. 824—Beckman v. 
Sampson, Com.Pl, 66 DauphCo. 
104—Griffith v. Bergdoll. CoulFL. 
32 Del.Co. 137—In re Jordan's Es¬ 
tate, Orph., 25 Erie Co. 202. 

R.I—Ash V. Isaacson, 195 A 706, 
59 R.I. 407—COzpiui Jnxls cited ia. 
La France v. Moguin, 141 A 307, 
308, 49 R.L 151. 

Tenn.—Collins v. Murray, 51* S.W.2d 
834, 164 Tenn. 580—-Hall v. Skid¬ 
more, 168 S.W.2d 800, 36 Twin. 
App. 189, rehearing denied 171 S- 

W. 3d 274, 180 Tenn. 23—First Nat 
Bank v. Hunter, 126 S.W.2d 183, 
22 Tenn.App. 626. 

Tex.—Hanley v. Oil Capital Broad¬ 
casting Ass'n, 171 S.W.2d 864, 141 
Tex. 248—Starr v. Ferguson, 160- 
S.W.2d 130, 140 Tex. BO—Standard 
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move the bar of the statute of limitations there must | ment must be absolute, unqualified, and uncondition- 
be an admission of the debt,^® and the acknowledg'- j al,*^^ The acknowledgment must support or warrant 


Surety & Casualty Co. v. Wynn. 
C1 v.ApPm 172 S.W.2d 789—^Palfrev 
▼. Harbortb, ClY.App., 158 S.W.2d 
326. error refused—Belote v. 
Xinoclis. C1V.APP.. 131 S.W.2d 691. 
error dismissed—Cherry v. Corban. 
Civ.App., 119 S.W.2d 111—Canyon 
Loan Co. v. Gamble. Civ.App. 105 
S.W.2d 272. affirmed Slrst Nat. 
Bank v. Gamble. 132 S.W.2d 100. 
134 Tex. 112. 125 A.Ii.R. 265— 
Smallwood v. Melton. Civ.App.. 97 
S.W.2d 781, error dismissed—Ken- 
sard ▼. Kennard, Civ.App.. 84 S.W. 
2d 315. error dismissed—Cochran 
▼. J. B. Coe Lumber Co.. Civ.App, 
es S.W.2d 684—^Power v. WestholC. 
Civ.App., 4 S.W.2d 274. error dis¬ 
missed—Hall V. Hix. Civ.App.. 297 
S.W. 491—Sewell ▼. Wilcox. Civ. 
App.. 290 S.W. 264. 

Utah.—Weir v- Bauer. 286 P. 936, 75 
Utah 498. 

Ta.—Nesbit v. Galleher. 5 S.R2d 
501, 174 Va. 143—^Layman v. Lay¬ 
man, 198 S.H. 923, 171 Va. 317. 
WIs.—Marshall v. Wittis, 251 N.W. 
439. 213 Wis. 374. 

Acknowledgment as rebutting pre¬ 
sumption of payment of Judgment 
see Judgments f 559 b (2). 

Time of making acknowledgment see 
supra S ^04. 

Asknowledgueat is aa «*adaiiissioB. 
Iiy wot6,” of liability to pay a debt. 
—Hart V. Deshong. 8 A.2d 85. 1 
Terry. DeL. 218. 

Oraditor not known 
Fact that debtor did not know who 
owned note representing debt did 
not deprive acknowledgments there¬ 
of of legal effect respecting interrup¬ 
tion of prescription.—Sullivan v. 
St. Anna's Chapel of State of Louisi¬ 
ana, 122 So. 118, 168 La. 383. 

7a. U.S.—^Victory Inv. Corp. v. 
Muskogee Klee. Traction Co., C.C. 
A.Okl.. 150 F.2d 989. 161 A.L.R. 
1436. certiorari denied 66 S.Ct. 
232, 326 n.S. 774. 90 LKd. 467— 
Shutter v. Ricker, C.C.A.Tex.. 62 
F.2d 489. certiorari demed Bick¬ 
er V. Shurter. 53 S.Ct. 593, 289 U. 
& 732, 77 L.Bd. 1481—Keim v. 
O’Brien. D.C.Pa., 46 F.Supp. 729. 
Ariz.—John W. Masury & Son v. Bls- 
bee Lumber Co., 68 P2d 679, 49 
Ariz. 443. 

Ark.—^Buss v. Cooley, 167 S.W.2d 
867, 205 Ark. 42—Taylor v. Che- 
airs. 24 S.W.2d 852. 181 Ark. 4. 
OsL—Security Trust & Savings 
Bank v. Quick, 297 P. 543, 212 
CaL 26—Fontana Land Co. v. 
Laughlln, 250 P. 669, 199 Cal. 625. 
48 A.LuB. 1308—Wilson v. Walters. 
151 F.2d 685. 66 CaLApp.2d 1. 

Ill-—Ross V. St. Clair Foundry Cor-1 
poration, 571 IlLApp. 271. I 


Iowa.—^Hom v. Anderson, 13 N.W.2d 
693, 234 Iowa 1068. 

Kan.—Wichita Sanitarium v 
Bierschbach. 12 P.2d 806. 136 Kan 
84. 

Ky.—Vinson's Kx'xs v. Maynard, 178 
S.W.3d 603, 296 Ky. 759. 

La.—^Begnaud v. Cefalu. App, 9 So. 
2d 842—^Kennard v. Tazoo & M. 

V. R. Co., App., 190 So. 1«8. 

Md.—Owings v. Dayhofl; 151 A. 240. 
159 Md. 403. 

Mo.—Greene v. Boothe. App, 188 S. 

W. 2d 84. 

N.T.—In re Bwald's Estate. 22 N.T.S. 

2d 299, 174 Misc. 939. 

Ohio.—^In re Butler’s Estate. 28 N.E. 

2d 186, 137 Ohio St. 96. 

Okl.—^First Nat. Bank of Harrah v. 
Wright, 135 P.2d 344. 192 Okl. 182 
—Vemon Nat. Farm Loan Ass'n 
v. Helf, 129 P.2d 845, 191 Okl. 
292. 

Pa.—In re Huflhian's Estate, 86 A.2d 
640, 349 Pa. 59—Chichester v. Betz. 
29 A2d 213, 150 Pa.Super 550— 
In re Fix' Estate. 12 A.2d 826, 140 
Pa.Super. 60—^In re Cappuccio's 
Estate. 181 A. 868, 120 Fa Super. 
53—^McCollum v. McCollum, 86 Pa. 
Super. 208. 

Tex.—Starr v. Ferguson, 166 S.W.2d 
130, 140 Tex. 80—Martindale 

Mortg. Co. V. Crow, Civ.App., 161 
S.W.2d 866, error refused. 
Identification of debt see supra 5 
806. 

Present existence of debt see infra 
§ 312. 

A federal court will follow the 
dedsioBs of the highest court of 
the state in which it sits as to the 
sufficiency of an acknowledgment to 
revive the bar of the local statute 
of limitations.—^Bell v. Morrison, 
Ky., 1 Pet 351, 7 LEd. 174 

74. U.S.—Shurter v. Ricker. CCA. 
Tex., 62 F.2d 4*89, certiorari denied 
Ricker v. Shurter. 53 S.Ct. 593. 
289 U.S. 732, 77 L.Ed. 1481. 

Anz.—John W. ’Masury & Son v. Bis- 
bee Lumber Co. 68 P.2d 679, 49 
Ariz 443. 

Cal.—^Nelson v. Nelson. 261 P. 999, 
202 Cal. 598—^Fontana Land Co. v. 
Laughlln. 250 P. 669, 199 Cal. 625, 
48 A.L.R 1308—Wilson v, Walters, 
151 P.2d 585, 66 Cal App.2d 1—Rei¬ 
ser V. McAlpine. 67 P 2d 141, 20 
Gal.App.2d 467—^Maurer v. Bernar¬ 
do. 5 P.2d 86, 118 Cal.App. 290— 
Forlstiere v. Alonge. 277 P. 367, 
98 CaLApp. 563. 

Del.—^Hart v. Deshong. 8 A.2d 85, 1 
Terry 518—Windsor v- Hearn, 161 
A. 288, 6 W.W.Harr. 184 
Ill.—Ashmore v. Wolf. 64 N.E.2d 215. 
327 llLApp. 413—Ross v. St. Clair 
Foundry Corporation, 271 Ill.App. 
27L 


Kan.—Wichita Sanitarium v. 
Bierschbach. 12 P.2d 606, 136 Kan. 
84. 

Ky—^Vinson's Ex'xs v. Maynard. 178 
S.W.2d 603, 296 Ky. 759—^Martin 
V. Taylor's Ex'x, 147 S.W3d 70, 
285 Ky. 128—^Thornton’s Adm’r v. 
Minton’s Ex'r, 64 S.W.2d 158, 250 
Ky. 80S. 

La.—^Begnaud v. Cefalu, App., 9 So. 
2d 842—Reconstruction Finance 
Corporation v. Ardillo, App., 200 
So. 687—BL J. Cottam &, Co. v. 
Raphael. App., 198 So. 513—Heard 
V Heard, App.. 149 So. 156. 

Md.—Owings V- Dayhoff, 151 A. 240. 
159 Md. 403-Knight v. Knight 
141 A. 706, 155 Md. 243. 

Masa—Westminster Nat Bank v. 
Graustein. 170 N.E. 621, 270 Mass. 
565, certiorari denied Graustein v. 
Westminster Nat Bank, 61 S.Ct 
80, 282 U.S. 876, 75 L.Ed. 773— 
Gill V. Gibson, 114 NE. 198, 226 
Mass. 226. 

Mich.—Glass v. Drleborg, 295 N.W. 
547. 296 Mich. 30. 

Mo.—Greene v. Boothe, App., 188 S. 
W.2d 84. 

N.H.—Levensaler v. Batchelder, 150 
A. 114, 84 N.H. 192. 

N M.—Gregg v. Pioneer Abstract Co., 
289 P. 71, 35 N.M. 11. 

N.T.—Dougherty v. National City 
Bank; 285 N.T.S. 491, 157 Mise. 
849. 

NC.—^Peoples Bank & Trust Co, v. 
Tar River Lumber Co.. 19 S.E.2d 
138. 221 N.C. 89—Smith v. Gor¬ 
don. 169 S.E. 634. 204 N.C. 695. 
Ohio.—^In re Butler's Ekitate, 28 N.E. 

2d 186, 137 Ohio St 96. 

Or.—^Merldlanal Co. v. Moeck. 258 P. 
625, 121 Or. 133. 

Pa.—^Receiver of Anthracite Trust 
Go. V. Iioughran, 19 A.2d 61. 341 
Pa. 142, 133 A.L.R. 971. 

Tex.—Starr v, Ferguson. 166 S.W.2d 
130, 140 Tex. 80—Standard Surety 
& Casualty Co. v- Wynn, Civ.App, 
172 S.W.2d 789—McLendon Hard¬ 
ware Co. V. Jewett Lumber & 
Hardware Co., Clv.App., 157 S.W.2d 
452, error refused—^Luck v. Riggs 
Optical Co., Civ.App., 149 S.W.2d 
204—Wetzel v. Anderson A Lund- 
berg. Civ.App., 8 S.W.5d 687. error 
dismissed. 

Utah.—Salt Lake Transfer Co, v. 

Shurtllff, 80 P.2d 733. 83 Utah 488. 
Va.—Nesbit v. Gelleher, 5 6.E.2d 
I 501, 174 Va. 148—Layman v. Xiay- 
man. 198 S.E. 923, 171 Va. 317. 

37 aj. p 1108 note 59. 

Clear, direct and unequivocal ac¬ 
knowledgment see infta S 811. 
Conditional promises see infra f 315. 

Oontliigesit liability 
Fact that guarantor's obligation to 
pay part of note was only contingent 
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the inference of a promise to pay the debt,^® or must 
be accompanied by an express or implied promise 
to pay,*^® at least where the statute of limitations 
has already run when the acknowledgment is 
made;^'^ but there is some authority that an ac¬ 
knowledgment which does not support or warrant 
the inference of a promise to pay the debt may nev¬ 


ertheless be suflScient to toll or remove the bar of 
the statute of limitations,^® at least where the ac¬ 
knowledgment is made before the statute has run.^^ 
It has also been held that the acknowledgment must 
warrant or be consistent with a promise to pay im¬ 
mediately or on demand.®® Although there is some 


did not render his acknowledgment 
of liability contingent so as to ren¬ 
der obligation Insufficient on which 
to base implied promise to pay, 
where acknowledgment was not cou¬ 
pled with condition or restriction.— 
Bank of America Nat. Trust Sc Sav¬ 
ings Ass*n V. Hunter, 67 F.2d S9, S 
Oal.2d 692. 

Siibse4.iiea.t qnsUfloatlOB. 

Debtor's promise to pay obligation, 
barred by statute, held not limited 
by subsequent letter in which debt¬ 
or promised payments from surplus 
earnings.—^E^rguson v. Fonner, 262 
P. 837, 87 CaJLApp. 690. 
Aoknowledgnijeiit held unconditional 
Cal—Andre v. Stllson. 99 P.2d 657, 
87 Cal.App.2d 834. 

Tex.—Orange Inv. Co. v. Coyle, Civ. 
App, 95 S.W.2d 1372—Cochran v. 
J. B. Coe Liumber Co, Civ.App., 
32 S.W.2d 684. 

TJ.S.—^Biggs V. Mays, aCA.Ark., 
126 F.2d 693—In re Povill, aC.A. 
N.T., 106 P.2d 157—Keim v. 

O’Brien, DC Pa, 46 FSupp. 7.29. 
Aria—John W. Masury Sc Son v. Bis- 
bee Dumber Co., 68 P.2d 679, 49 
Arlz. 443. 

Ark,—^Root V. Thomas, 160 SW.2d 
46, 203 Ark. 1078—Street Improve¬ 
ment Dist. No. 118 of City of Hot 
Springs V. Mooney, 158 S.W.2d 661, 

203 Ark. 745. 

Conn.—^Dwyer v. Harris, 28 A 2d 147, 
128 Conn. 397—Potter v. Pruden¬ 
tial Ins. Co., 142 A. 891, 108 Conn. 
271. 

Del.—Hart v. Deshong, 8 A.2d 85, 1 
Terry 218. 

D.C.—^Hhyden v. International Bank¬ 
ing Corporation, 41 F.2d 107, 69 
APP.D.C. 313. 

Idaho.—Mabas v. Hasiska, 276 P. 
315. 47 Idaho 179. 

Hy.—Martin v Taylor’s Fx'x, 147 6 
W.2d 70, 285 Ey. 128 
Md.—Brown v. Hebb, 175 A. 602, 167 
Md. 535, 97 AX..R. 366—Knight v. 
Kmght, 141 A. 706, 155 Md. 243. 
N.J—Bassett v. Christensen, 21 A. 2d 
776, 127 N.J-Law 269—Howell * v. 
Wallace, 10 A.2d 486. 18 NXMlsc. 
48. 

N.C—'Smith v. Gordon, 169 SR 634, 

204 N.C 695. 

Or.—Meridianal Co. v. Moeck, 263 P. 
525, 121 Or. 18i3. 

Pa.—^Receiver of Anthracite Trust 
Co. V. lioughran, 19 A.2d 61, 841 
Pa. 142, 133 A.L.R. 971. 

S.D.—F. M. Slagle Sc Co. v. Bush- 


nell. 16 N.W.2d 914, 166 A.D.R. 
1070. 

Tenn.—Thomas v. Hollis, 8 Tenn. 
App. 57. 

Utah.—Corpus Juris oifeed in Salt 
Lake Transfer Co. v. ShurtllfC; 30 
P.2d 733, 786, 88 Utah 488. 

Va.—Nesbit v. Galleher, 5 S.R2d 501, 
174 Va. 143. 

87 C.J. p 1107 note 61—24 C.J. p 801 
note 61. 

Circumstances or statements rebut¬ 
ting mference of promise to ipay 
see infra S 318 

Promise inferred f^om acknowledge 
ment or admission of debt see in- 
tra, § 809. 

Promise, not aoknowledgnLent, opera- 
tive 

It is not the mere acknowledgment 
of a subsisting indebtedness which 
removes the bar of the limitation 
statute, but it is the new promise 
which reanimates the old promise or 
which imparts vitality to the reme¬ 
dy enabling the creditor to recover 
upon his original contract.—Hall v. 
Skidmore, 168 S.W.2d 800, 26 Tezm. 
App. 189, rehearing denied 171 S.W. 
2d 274, 180 Tenn. 23. 

Consistent with promise to pay 
There must be an acknowledgment 
of the debt, consistent with an ex¬ 
press or implied promise to pay, in 
order to toll the statute of limita¬ 
tions 

U.S—Helm v. O'Brien, D.C.Pa., 46 F. 
Supp. 729. 

Pa.—Chichester v. Betz; 29 A.2d 213, 
160 Pa.Super. 650—^In re Fix’ Bs- 
tate, 12 A.2d 826, 140 Pa.Super. 60 
—^McCollum V. McCollum, 86 Pa. 
Super. 208. 

Not inconsistent with intention to 
pay 

An acknowledgment is effective to 
revive a barred debt only if it im¬ 
ports an intention to pay or at least 
contains nothing inconsistent with 
an intention to pay. 

U.S—In re Povill, aC.AJ&7.T., 105 
F.2d 167. 

N.7.—liincoln-Alliance Bank Sb Trust 
Co. V. Fisher, 286 N.Y.S. 722, 247 
App.Dlv. 465—^In re Hyde’s Bstate, 
•SI N.T.S.2d 497, 177 Misc. 666— 
In re Bwald's Bstate, 22 N.Y.S.2d 
299, 174 Misc. 989—Davis v. Ool- 
ims. 241 N.Y.S. 76, 137 Misc. 896, 
affirmed 247 N.YjS. 257, 138 Misc. 
740. 

Not exdlading intention to pay 
Acknowledgment must be unqual- 
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ifled admission of previously existing 
Indebtedness under circumstances 
not excluding intention to pay.— 
Windsor v. Heam, 161 A. 288, 5 W.W. 
Hkrr.,Del., 184. 

76. Arlz.—John W. Masury St Son 
V. Bisbee Lumber Co., 66 P.2d 679, 
49 Ariz. 443 

Pa.—^Ih re Huffman’s Estate, 36 A2d 
640, 349 Pa. 69—^In re Hairbaugh’s 
Estate, 182 A. 394, 320 Pa. 209. 

Tex.—^McLendon Bteirdware Co. v. 
Jewett Lumber St Hardware Co, 
Glv.App., 157 !S.W.2d 452, error re¬ 
fused. 

77. U.S.—^Rahilly v. O’Laughlin. CL 
C.A.N.D., 1 F.2d 1—^In re Hall, D. 
C.CaL, 70 FSupp. 27. 

CaX—^In re Cole’s Estate, 126 P.2d 
660, 52 Cal.App.2d 620—Shirley v. 
Shirley, 256 P. 823, 83 Chl.App. 386. 
Ky .—^Lemkin v. Cambron, 233 S.W. 
766, 194 Ky. 246. 

The mere acknowledgment of a 
debty or the expression of an inten¬ 
tion to pay, 18 not sufficient to re¬ 
vive the debt.—Dolby v. Fisher, 96 P. 
2d 369, 1 Wash 2d 181—Tucker v. 
Guemer, 15 P 2d 936, 170 Wash. 165. 

78. N.M.—Cleland v. Hostetter, 79 P. 
801, 18 N.M. 48. 

37 C.J. p 1107 note 41. 

Xn Iowa 

(1) It is unnecessary to show both 
an admission that the debt is unpaid 
and a new promise to pay it; either 
one is sufficient.—Horn v. Anderson, 
13 N.W.2d 693, 234 Iowa 1068—Mc¬ 
Clure v. Smeltzer, 269 N.W. 888> 
222 Iowa 732—Koht v. Dean, 261 
N.W. 491, 220 Iowa 86—Nelson v. 
Hanson. 60 N.W. '655, 92 Iowa 356, 
64 Am.S.R. '568—Stewart v. McFar¬ 
land, 50 N.W. 221, 84 Iowa 65. 

(2) The generally accepted doc¬ 
trine IS that an acknowledgment of 
the existence of a debt Is allowed to 
remove the bar of the statute be¬ 
cause such acknowledgment carries 
with it an implied promise to pay.— 
Kleis V. McGrath, 103 N.W. 871. 127 
Iowa 459, 109 Am.S.R. 896, 69 LRA. 
260. 

79. GaL—Western Coal & Min. Co. 
V. Jones, 167 P.2d 719, 27 Cal2a 
819. 

80L NJT.—Bassett v. Christensen, 21 
A.2d 776. 127 N.J.Law 259. 

Pa.—In re Fix* Estate^ 12 A.2d 826, 
140 Pa^Super. 60. 
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authority to the contrary,it is generally held that 
there must he an acknowledgment of willingness 
and liability to pay82 or to remain liable.83 The ac¬ 
knowledgment must show the debtor's liability*^ 
and must concede the justness of the clainL^S jt 
has been held that the acknowledgment must be vol- 
untaryS® and that it must evidence an intention to 
end the running of the statute of limitations.®^ 


§ 309 

§ 309. -EfiFect of Admission of Debt in 

General 

A promise to pay a debt may be Implied from a clear, 
unconditional admission of the existence of the debt at 
the time of such admission. 

A promise to pay a debt preventing or repelling 
the bar of the statute of limitations may be implied 
from an acknowledgment or a clear, unconditional 
admission of the existence of the debt at the time 
of such admission,®® if it is unaccompanied by any 
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81. Okl.—^Baker v. Christy, 44 P.2d 
16, 172 Okl. 32. 

Either anffieleiat 

Under the statute either an ac¬ 
knowledgment or an expression of 
willingness to pay is sufficient.— 
Baker v. Christy, 44 P.2d 16, 172 Okl. 
32. 

88. U.S.—Van Dyke v. Parker, C.CL 
A-Arlz., 83 P.2d 35—Shurter v. 
Ricker, G.C.A.Texas, 62 P.2d 489, 
certiorari denied Ri<ker v. Bhurter, 
63 S.Ct 593, m U.S. 732. 77 LBd. 
1481. 

Ariz.—^In re Tolleson’s Estate, 166 P. 
2d 146—-Western Coal & Kining 
Co. V. Hilvert, 142 P.2d 411, 60 Aria 
587, 61 Ariz. 131—Stemfeld t. Maii> 
teny, 10 P.2d 867, 40 Ariz. 116. 

Cal.—Nelson v. Nelson, 261 P. 999, 
202 Cal. 598—Helser y. McAlpine, 
67 P.2d 141, 20 CalApp.2d 467~ 
First Nat. Bank v. Pray, 260 P. 938, 
86 OaJA.pp. 484. 

ni. —-Ashmore v. Wolf, 64 N.E.2d 215, 
627 ni. 413. 

llhss.—Westminster Nat. Bank v. 
Oraustein, 170 NIL 621, 270 Mass. 
566, certiorari denied Oraustein v. 
Westminster Nat Bank, 51 S.Ct 
80. 282 U.S. 876, 76 IL Ed. 773. 

Mich.—Glass v. Dziehorg, 295 N.W. 
547, 296 Mich. 30. 

Tenn.—Hall v. Skidmore, 171 S.W.2d 
274, 180 Tenn 23—First Nat Bank 

V. Hunter, 125 S.W.2d 183, 22 Tenn. 
App. 626. 

Ter.—Xiuck v. Riggs Optical Co., Civ. 
App., 149 S.W.2d 204—Chandler v. 
Alamo Mfg. Co., Civ.App., 140 S. 

W. 2d 918. 

37 C.J. p 1106 notes 35, 86—p 1108 
note 58. 

XmpUcatioiL of ‘wiTllngness 
An acknowledgment of a debt 
barred by the statute of limitations 
will he construed as a “willingness 
to pay,*’ sufficient to remove the bar 
of the statute, when the facts and 
circumstances suiroundmg the par¬ 
ties Indicate an intention on the part 
of the debtor to revitalize the origi¬ 
nal promise or to Impart vitality to 
fhe remedy.—Hall v. Skidmore, 171 
S.W.2d 274, 180 Tenn. 23. 

83. Vt.—Robinson v. -liarabee, 6 A. 

512. 68 Vt. 652. 

37 CJ. p 1107 note 37. 

8t Cal.—-Nelson v. Nelson, 261 P. 
999, 202 Cal. 693. 


Ill.— Ashmore v. Wolf, 64 N.B.2d 615, 
327 I11.APP. 413. 

Mich.—Glass v- Drieborg, 295 N.W. 

647, 296 Mich. 30. 

37 C.J. p 1108 note 58. 

85. Tex.—^McLendon Hardware Co. 
V. Jewett Lumber & Hardware Co., 
ClvA.pp.. 157 S.W.2d 452, error re¬ 
fused—Wetzel V. Anderson & 
Lundberg, Clv.App., 8 S.W.2d 687, 
error dismissed—Griffith v. Shan¬ 
non, Civ.App, 234 S.W. 698. 

SSoral obligation. 

Acknowledgment must contain, di¬ 
rectly or impliedly, an espression by 
debtor that a moral obligation rests 
on him to pay the original debt, since 
“Justness”* as used in statute refers 
to moral obligation which debtor 
feels rests on him rather than strict 
legality of original Claim.—re Tol¬ 
leson’s Estate, Ariz., 166 P.2d 146— 
John W. Masury & Son v. Bisbee 
Lumber Co., 68 P.2d 679, 49 Ariz. 
443. 

' Aokaowledgment of the original 
Justloe of the claim is not sufficient 
to take the case out of the statute 
unless accompanied by an admission 
of the party’s present liability.— 
Western Coal & Mining Go. v. HIl- 
vert, 142 P.2d 411, 60 Ariz. 537, 61 
Anz. 131. 

88. N.J.—Everitt v. Williams, 45 N. 
JLaw 140. 

N.T.—-Arnold v. Downing, 11 Barb. 
564. 

voluntary rsnundation of statute 
The determination of whether a 
sufficient acknowledgment has been 
made to remove bajr of statute of 
limitations depends on proof that de¬ 
fendant has by an express or implied 
recognition of the debt voluntarily 
renounced the protection of the stat- 
uta—^Dwyer v. Harris, 23 A.2d 147, 
328 Conn. 897—Potter v. Prudential 
Ins. Co., 142 A. 891, 108 Conn. 271. 

87- La.—-Vincent v. Bullock, 187 So. 
35, 192 La. 1. 

88l U.S—Biggs V. Mays, C.C.AArk., 
125 F.2d 693. 

Ala.—May v. Mklhers, 172 So. 907, 
233 Ala. 664—Harrison v. Mason, 
191 So. 909, 29 AlaApp. 64, cer¬ 
tiorari denied 191 So. 916, 238 Ala. 
497. 

Anz.—^In re Tolleson's Estate, 166 P. 
2d 146—^John W. Masury & Son v. 
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Bisbee Lumber Co., 68 P.2d 679, 
49 Ariz. 443. 

Chi.—Sterling v. Title Insurance & 
Trust Co., 128 P.2d 31, 53 Cal.App. 
2d 736—-Heiser v. McAlpine, 67 P. 
2d 141, 20 CaLApp.2d 467—Maurer 
V. Bernardo, 5 P.2d 36, 118 Cal.App. 
290—Foristiere v. Alonge, 277 P. 
367, 98 CalApp. 563—Shirley v. 
Shirley, 256 P. 823, 83 CaLApp. 386. 
Del—Hart v. Deshong, 8 A.2d 85, 1 
Terry 218. 

DC—^Hayden v. International Bank¬ 
ing Corporation, 41 F.2d 107, 59 
App DC. 813. 

Ill.—Ashmore v. Wolf, 64 N.E.2d 215, 
327 IlLApp. 418—Ross v. St. Clair 
Foundry Corporation, 271 ULApp. 
271—iSneed v. Parker, 262 IlLApp. 
833. 

Ehn.—Oozpiui Jiixte cited in Hottell 
V. Hemp, 31 P.2d 64, 66, 189 
239. 

Ky.—^Muenninghofl v. Friedlander, 
172 S.W.2d 457, 294 Ky. 664. 

Md.—McMa h an v. Dorchester Fertil¬ 
izer Co.t 40 A.2d 313, 184 Md. 165 
—Knight V. Knight, 141 A- 706, 156 
Md. 243. 

Minn.—^Reconstruction Finance Cor^ 
poration v. Osven, 290 N.W. 230, 
207 Mmn. 146. 

Mo.—Cozpuji juris q,notea in Green 
V. Boothe, App., 188 S.W2d 84, 89. 
N.H.—^Larson v. Barry, 35 A.2d 400, 
93 NH. 31—Levensaler v. Batchel- 
der, 150 A. 114, 84 N.H. 192. 

N.T.—^Dougherty v. National City 
Bank of New York, 285 N.T.S. 491, 
157 Misc. 849—McMoirls v. Gibson, 
279 NY.S. 366, 155 Misc. 419. 

N.C.—^Peoples Bank & Trust Co. r. 
Tar River Lumber Co., 19 S.E.2d 
188, 221 N.C '89—Smith v. Gordon, 
169 S.E. 634. 204 N.C. 695. 

Pa.—^Receiver of Anthracite Trust* 
Co. V. Loughran, 19 A.2d 61, 841 
Pa. 142, 133 AJL.R. 971—Mltchel T. 
Liberty Clay Product Co., 139 A- 
853, 29t Pa. 282. 

R.I—^La France v. Moquin, 141 A. 
307, 49 R I. 151. 

Tenn.—Arnold v. Morrow, 7 Tenn. 
App 375. 

Tex.—^Hanley v. Oil Capital Broad¬ 
casting Ass'n, 171 S.W.2d 864, 141 
Tex 243—Starr v. Ferguson, 166 
S.W2d 130. 140 Tex 80—Stem v. 
Hamman, 6 S.W2d 362, 118 Tex 
16, rehearing denied 9 S.W.3d 1104, 
118 Tex 16—Elsby v. Luna, Com. 
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circumstances which rebut such implication.^^ It 
has been held that an acknowledgment made before 
the statute of limitations has run necessarily im¬ 
plies a promise to pay unless there is something in 
the acknowledgment which necessarily leads to a 
contrary conclusion, but that where the acknowl¬ 
edgment is made after the statute has run it is 
possible that one may acknowledge the debt with¬ 
out intending to pay it.9® An acknowledgment 
tainted by a fraud will not sustain an inference of 
a new promise.^^ 

§ 310. -Admission of Mortgage 

An acknowledament of a mortgage is an acknowl¬ 
edgment of the debt secured. 


For the mere purpose of foreclosure®^ an ac¬ 
knowledgment of a mortgage is an acknowledgment 
of the debt secured by the mortgage.®® 

§ 311. -Form of Acknowledgment 

An acknowledgment sufficient to warrant or support 
the Inference of a promise to pay the debt and to toll 
or remove the bar of the statute of limitations must 
be clear, certain, direct, and unequivocal. 

An acknowledgment sufficient to warrant or sup¬ 
port the inference of a promise to pay the debt 
and to toll or remove the bar of the statute of limi¬ 
tations must be clear, certain, direct, and unequivo¬ 
cal.®^ Acts or declarations relied on as acknowl¬ 
edgments sufficient to remove the bar of the stat- 


App., IB S.W.2d 604—York v. 
Hushes, dom-App., 2S6 S.W 165— 
American Surety do. of H. Y. v. 
Huskies, div.App., 185 S.W.2d 235, 
error refused—Standard Surety & 
Casualty Co. v. Wynn, divA^pp, 
172 S.W.2d 789—Palfrey v. Har- 
borth, Civ.App, 158 S.W.2d 326, er¬ 
ror refused—^McLendon Hardware 
do. V. Jewett LfUmber & Hardware 
Co., Civ.App., 157 fl.W.2d 452, er¬ 
ror refused—'E^restone Tire & Rub¬ 
ber Co. V. Happy Motor do.. Civ. 
App., 152 S.W.2d 778—Brickley v. 
Finley, Qiv.App., 143 S.W2d 433— 
Rappmund v Zaiontz, Civ App, 187 
S W.2d 870—Belote v. Snochs, Civ. 
App., 181 S.W.2d 691,. error dis¬ 
missed—Poe V. Poe, Civ.App., 118 
S.W.2d 831, error refused—Beeler 

V. Harbour, CivApp., 116 S.W. 2d 
927, error refused—^Fate v. Hol¬ 
land, Civ.App., 115 S.W.2d 1032, ei> 
ror dlszmssed—Chmyon Loan Co. 
Oamble, CIv.App., 106 S.W.2d 272, 
affirmed First Nat. Bank 'v. Gam¬ 
ble, 1>32 S.W.2d 100, 184 Tex. 112, 
125 A.L.R 265—Combination Oil d: 
Gas Co. V. Brady, Civ.App., 96 S. 

W. 2d 415—Cochran v. J B. Coe 
Lumber Co., Civ.App., >82 S.W.2d 
684—Power v. Westhoff, Civ.App, 
4 S.W.8d 274, error dismissed. 

Va.—Nesbit v. Gelleher, 5 S H.2d 501, 
174 Va 143. 

Wash.—Cannavlna v. Poston, 124 P. 

2d 787, 18 Wash.2d 187. 

37 aj. p 1104 note 25. 

Form of acknowledgment and admis¬ 
sion see infra § 311. 

Saxe fudmowledgmeiit 

The law will imply a promise to 
XMiy a debt from a bare ax^owledg- 
ment.—Western Goal & Mining Co. v. 
Jones, 167 P.2d 719, 27 CaL2d 819— 
Sterling v. Title Insurance & Trust 
Co., 128 P.2d 31, 53 <kLLApp.2d 736. 
XBiteiLtion to pay 

In order to supply an Inference of 
a new or continuing contract from 
an acknowledgment of a debt suffi¬ 
cient to defeat the statute of limita¬ 
tions, the circumstances of the ac¬ 
knowledgment must show a clear in- 


I tention to pay the debt.—^Moore v. 
Snider, 109 F.2d 840, 71 App.D.C. 293, 

; certiorari denied Snider v. Moore, 60 
S Ct 808, 309 T7.S. 685, 84 L.Hd. 1029. 

Fzomlse to pay Immedlateily or on 
demand is to be Inferred from ac¬ 
knowledgment of debt.—^Bassett v. 
Christensen, 21 A2d 776, 127 N.J. 
Law 269. 

89. TT.S.—Hunt y. Lsmdonvllle Sav. 
Bank A Trust Co., C.CA..Ark., 103 
F.2d 852. 

CoL—Wilson V. Walters, 161 P.2d 
686, 65 Cal.App. 241. 

Del.—Windsor ▼. Hearn, 161 A. 288, 
5 W.W.Hapr. 1'84. 

111.—Sneed v. Parker, 262 Ill.App. 
332. 

Md.—Knight v. Knight, U1 A. 706, 
155 Md. 243. 

Mich.—Glass v. Dxleborg, 295 N.W. 
547, 296 Mich. 30. 

Mo.—Ooipns JUxla quoted In Green 
V. Boothe, App., 188 S.W.2d 84, 89. 
N.C.—Peoples Bank A Trust Co. v. 
Tar River Lumber Co., 19 S.H.2d 
188, 221 N.C. 89. 

Tex.—Starr .V. Ferguson, 166 S.W.2d 
130, 140 Tex. 80—-American Surety 
Co. of N. Y. V. Hughes, Civ.App., 
185 S.W.2d 235. 

Va.—Nesbit v. Galleher, 5 S.H.2d 501, 
174 Va. 143. 

Wash.—Cannavlna y. Poston, 124 P. 

2d 787, 13 Wash.2d 182. 

37 C J. p 1105 note 26. 

Particular matters rebutting pre¬ 
sumption of promise see infra S 
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zateutlon to pay 

Generally an acknowledgment of a 
debt IS sufficient if unaccompanied 
by any circumstances repelling a pre¬ 
sumption that party wan willing to 
or Intended to pay.—^Buss y. Cooley, 
167 S.W.2d 867, 205 Ark. 42—Walker 
y. Mullins, 165 S.W.2d 607, 204 Ark. 
939—Street Improvement Dist. No. 
113 of City of Hot Springs y. Moo¬ 
ney, 152 S.W.2d 5'61, 203 Ark. 745— 
Breese r. O’Bnen, 59 P.2d 65, 102 
Mont. 647. 

80. Wash.—Oennayina y. Poston, 
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124 P.2d 787, IS Wash 2d 182— 
Tucker y. Guerrier, 15 P.2d 936, 
170 Wash. 165—Griffin y. Lear, 212 
P. 271, 123 Wash. 191. 

81. Md.—Kllicott y. Nichols, 7 Gill 
55, 48 Am.D. 546. 

98. Gal.—Gotcher y. Barton, 193 P. 
169, 49 Cal.APP. 251. 

88. Cal.—Curtis y. Holee, 195 P. 896, 
184 Cal. 726. 

Form for cxeatioiL of Interest in XMtiU 
ty 

Where written acknowledgment 
waiving hmitations as against one 
seeking foreclosure of mortgage was 
made before statutory period expired, 
the acknowledgment did not need to 
Comply with form required by stat¬ 
ute as to form for creation of Inter¬ 
est in realty.—Consolidated Nat. 
Bank of Tucson y. Van Slyke, 284 P. 
553, 27 Ann 501, 38 A.L.R. 825. 

9A U.S.—-Victory Iny. Corp. y. 
Muskogee Hlec. Traction Co., CG. 
AOkL, 150 F.2d 889. 161 AJUJBL 
1486, certloran denied 66 S.Ct 252, 
326 U.S. 774, 90 LBd. 467—Shurter 
y. Ricker, C.C.A.Tex., 62 F.2d 489, 
certloran denied Ricker y. Shurt¬ 
er, 63 set. 593. 289 U.S. 732, 77 
LEd. 1481—-Keim y. O'Brien, D.C. 
Pa, 46 F.Supp. 729. 

Ark.—Street Improvement Dlst. No. 
113 of City of Hot Springs v Moo¬ 
ney, 168 SW.2d 661, 203 Ark. 745— 
Taylor v. Cheairs, 24 S.W.2d 862, 
181 Ark 4. 

CaL—Security Trust A Savings Bank 
V, Quick, 297 P. 543, 212 Cal. 26— 
Fontana Land Co. y. Laughlm, 260 
P. 669, 199 Cal. 625, 43 A.L.R. 1808 
—Helser y. McAlplne, 67 P.2d 141, 
20 CaLApp.2d 467—^Maurer y. Bern¬ 
ardo, 5 P.2d 85, 118 CaLApp 290— 
Fonstlere y. Alonge, 877 F. 867, 
98 CaLApp. 563. 

DeL—^HSrt y. Desbong, 5 A.2d 65, 1 
Terry 218. 

Wa-Ti —Golden Rule Oil Co. y. Liebst, 
109 P.2d 95, 158 Kan. 123—Upde- 
grove y. Cooper. 78 P.2d 843, 147 
Kan. 752—-Wichita Sanitarium v- 
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trte of limitations will be closely scrutinized.^® The 
words used must be construed according to their 
just and natural import, without putting on them 
any force or constraint,®® and mere vague and un¬ 
certain expressions or conversations will not suf¬ 
fice.®^ The most profuse acknowledgment of grat¬ 
itude or of any other moral obligation will not do.®® 
It has been held that an acknowledgment made aft¬ 
er the statute of limitations has run is to be more 
strictly construed than one made before the statute 
has run,®® but it has also been held that an acknowl¬ 
edgment must meet the same tests, whether made 


before or after the statute of limitations has run.^ 
It has been indicated that some distinctions may 
be made between cases where an acknowledgment 
is made before a demand is barred by the statute 
and those where a promise is relied on to revive or 
restore a demand barred by the statute at the time 
the promise is given,® although an acknowledgment 
must not be less distinct and unqualified than a 
promise made under thf^ circumstances.® 

The acknowledgment need not be in any particu¬ 
lar form or contain any particular words it is 


Bierschkach, 12 P.2d 806, 186 Kan. 
84. 

Ky.—Vinson’s Kx’zs v. Maynard, 178 
S.W.2d 603, 296 Ky. 769—Thorn¬ 
ton’s Adxn’r v. Minton’s Bx’r, 64 S. 
W.2d 158, 250 Ky. 805. 

La—^Landry v. Guidry, 26 So.2d 695, 
210 La. 194—^First Bank Bldgr. 

Co. V. Dickson & Denny, 21 So.2d 
226, 207 La. 298—^Besmaud v. Cefap- 
lu, App., 9 So.2d 842—^Reconstruc¬ 
tion pLuance Corporation v. Ardillo, 
App., 200 So. 687—Winter v. Gani, 
App., 199 So. 600—-H. J. Cottam & 
Co. V. Raphael, App., 198 So. 513— 
Kennard v. Yazoo & M. V. R. Co., 
App., 190 So. 188—Jelsch v. Laur- 
ich, App., 187 So. 819—Chalkley v. 
Pellerin, App., 186 So. 382—^Earm- 
bacher v. Levy, App., 180 So. 254 
—Stovall V. Tolar, App., 172 So. 
539—Heard v. Heard, App., 149 So. 
156. 

Md.—Owings v. Dayhoff, 151 A. 240, 
159 Md. 403. 

Mo.—Corpus JTiuia q:aotod la. Green 
V. Boothe, App., 188 S.W.2d 84, 89. 
NIM.—Gregg v. Pioneer Abstract Co., 
289 P. 71, 35 N.M. 11. 

N.C.—Smith V. Gordon, 169 SJS. 684, 
204 N.a 695. 

Ohio.—^In re Butler’s Kstate, 28 N.1S. 

2d 186, 187 Ohio St. 96. 

OkL—First Nat. Bank of Hkrrah v. 
Wright. 135 P.2d 344, 192 Okl. 182 
—Vernon Nat. Farm Loan Ass’n v. 
Helf, 129 P.2d 845, 191 Okl 292. 
Pa.—^In re HufCtnan’s Estate, 86 A. 
2d 640, 349 Pa. 59—McPhilomy v. 
(Lister, 19 A.2d 143, 841 Pa. 250, 142 
A.L.R. 385—Receiver of Anthracite 
Trust Co. V. Loughran, 19 A.2d 61, 
841 Pa. 142, 183 A.L.R. 971—In re 
Harbaugh's Estate, 182 A. 894. 820 
Pa. 209—Chichester v. Betz, 29 A. 
2d 213, 150 Pa.Super. 550—In re 
Fix’ Estata 12 A.2d 826, 140 Pa. 
Super. 60—^McCollum v. McCollum, 
86 Pa.Super. 208—In re Miller’s 
Estata 9 Pa.DiBt. & Co. 670— 
Gambler v. Gambler, Com.Pl, 34 
Berks Co. 225—Huff v. Von Bes- 
teckl Com.Pl., 69 York Leg.Rec. 93. 
Tex.—Metropolitan Casualty Ins- Co. 
of New York v. Davis, Clv.App., 
174 S.W.2d 84, error granted—^Mar^ 
tindale Mortg. Co. v. Crow, Civ. 


App., 161 S.W.2d 866, error refused 
—^McLendon Hardware Co. v. Jew¬ 
ett Lumber & Hardware Co., Civ. 
App., 157 S.W.2d 452, error refused 
—Wetzel V. Anderson & Lundberg, 
Civ.App, 8 S.W.2d 687, error dis¬ 
missed. 

Dtah.—Salt Lake Transfer Co. v. 

Shurtlifl 30 P.2d 733, 83 Utah 488. 
Va.—Nesbit v. Galleher, 5 S.E.2d 501, 
174 Va. 143. 

37 C.J. p 1108 note 59, p 1109 note 60 
—^24 C.J. p 301 note 60, p 788 note 
69. 

Acknowledgment as warranting in¬ 
ference of promise to pay debt see 
supra S 309. 

Where laagoage Is eoaslsteiLt with 
either of two theories, it is not “di¬ 
rect, distinct and unqualifiLed admis¬ 
sion of present, subsisting debt” suf¬ 
ficient to start statute of limitations 
running anew^—Salt Lake Transfer 
Co. V. Shurtlifl, 30 P.2d 738, 83 Utah 
488. 

Surmise and oonjecture 
An acknowledgment cannot rest on 
mere surmise or conjecture.—Landry 
V. Guidry, 26 So.2d 695, 210 La. 194. 
AOkiiowledgmeiit not wacruitliig tau 
fearenoe of promise 

(1) Even under the rule that an 
acknowledgment which does not sup¬ 
port or warrant the Inference of a 
promise to pay the debt is sufficient 
the acknowledgment “must to be ef¬ 
fectual, be clear, unqualified and rea^ 
sonably certain."—Cleland v. Hostet- 
ter, 79 P. 801, 806, 18 N.M. 48. 

(2) Generally as to whether an ac¬ 
knowledgment in order to be suffi¬ 
cient must warrant or support in¬ 
ference of promise to pay see supra 
3 808. 

96« Mich.—Glass v. Drieborg, 295 N 
W. 547, 296 Mich. SO. 

96. U.S.—Hunt v. Lyndonville Sav. 
Bank St Trust Co., C.C.A.Ark., 103 
F.2d 852. 

Ark.—^Walker v. Mullins, 165 S.W.2d 
607, 204 Ark. 939. 

Mass.—Cambridge v. Hobart 10 Pick. 
232. 

Mo.—Corpus Juris quoted In Green 
V. Boothe, App., 188 S.W.2d 84, 88. 
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Pa—^R. A. Humphrys’ Sons ▼. Hig¬ 
gins, 100 Pa-Super. 470. 

97. Colo.—^Tuke v. Mountain States 
Packing Co., 46 P.2d 895, 97 Colo. 
57. 

Mo.—Green v. Boothe, App., 188 S.W- 
2d 84. 

Va—Nesbit v. Galleher, 5 S.E.2d 501, 
174 Va. 143. 

Wash.—Walker v. Sieg, 161 P.2d 642, 
23 WaBh.2d 552. 

37 C.J. p 1109 note 62, p 1110 note 71 
Cc]. 

98k IlL—Martin v. Martin’s Estate^ 
83 N.E2d 713, 310 IllJ^p. 259. 

37 C.J. p 1110 note 63. 

99. Wash.—Cannavina v. Poston, 
124 P.2d 787, 13 WaBh.2d 182. 

Time of acknowledgment as affecting 
inference of promise to pay see su¬ 
pra 8 309. 

1. N.J.—Bassett v. Christensen, 21 
A.2d 776, 127 N.J.Law 259. 

2. Mich.—^Hebinger v. Ross, 141 N. 
W. 629, 175 Mich. 241. 

37 C.J. p 1110 note 67. 

3. Mich.—^Heblnger v. Ross, supra. 

37 CJT. p 1110 note 68. 

4. U.S.—Victory Inv. Corp. y. Musk¬ 
ogee Elec. Traction Co., C.CA.OkL, 
160 F.2d 889, 161 A.L.R. 1436, cer¬ 
tiorari denied 66 S.Ct. 232, 326 U. 

S. 774, 90 L.Ed. 467. 

Arlz.—Steinfeld v. Marteny, 10 P.2d 
367, 40 Arin 116. 

CaL—Easton v. Ash, 116 P.2d 438, IS 
Cal.2d 630. 

Ky.—Cox V. Monday, 96 S.W.2d 785, 
264 Ky. 305. 

Mich.—Glass v. Drieborg, 295 N.W, 
547, 296 Mich. 30—McDuffee v. 
Barker, 273 K.W. 744, 280 Mich. 
394. 

Mo—Green v. Boothe, App., 138 SA 
2d 84. 

Ohio.—In re Butler's Estate, 28 NA 
2d 186, 137 Ohio St. 96. 

OkL—Corpus Juris cited in Stone ▼. 
Smoot, 131 P.2d So, 87,191 OkL 512, 
143 A.L.R. 1426—Vemon Nat. Farm 
Loan Ass’n v. Helf, 129 P.2d 845, 
197 Okl. 292—Baker v. Christy, 44 
P.2d 16, 172 OkL 32. 

Va.—Juris 'quoted iu NeaUt' 



§312 


LIMITATIONS OF ACTIONS 


54 c.j.a 


sufficient if it contains, either expressly or by im¬ 
plication, all of the essential elements of an ac- 
knowledgment^ The acknowledgment of the debt 
may be in whole or in part,® and need not be ex¬ 
press'^ unless so required by statute,* but may be 
inferred from facts or acts.* It has been held that 
several insufficient admowledgments cannot be tak¬ 
en together to constitute a sufficient one.^® 


§ 312. -Necessity That Present Exist¬ 

ence of Debt Be Acknowledged 

An acknowledgment, in order to be sufficient to toll 
or remove the bar of the statute of limitations, nuist 
recognize the obligation as a presently subsisting debt. 

An acknowledgment, in order to be sufficient to 
toll or remove the bar of the statute of limitations, 
must recognize the obligation as a presently sub¬ 
sisting debt.ii A mere factual reference to the ob- 


V. Galleher, 6 S.E2d 501. SOS. 174 
Va. 143. 

37 C.J. p 1107 note 52. 

Necessity of wrltiniT see infra § 316 
The words . ^^aoknowledfire’* or 
•promise" need not be used.—^Rolfe v. 
Pilloud. 19 N.W. 615, 970. 16 Neb. 21. 
5. XT.S.—Victory Inv. Corp. v. Musk¬ 
ogee Slec. Traction Co.. C.CA.Okl.. 
150 F.2d S89, 161 A.UB. 1436, cer¬ 
tiorari denied 66 S.Ct. 232, 326 TJ. 
S 774, 90 L.Bd. 467. 

Ariz.—Steinfeld v Marteny, 10 P.2d 
367, 40 JltIz. 116. 

Gal—Fasten v. Ash, 116 P.2d 433. 18 
Gal.2d 580. 

Mich.—Glass v. Drieborg, 295 N.W. 
547. 296 Mich. 80. 

Mo.—Green v. Boothe, App., 188 S. 
E.2d 64. 

Ohio.—^In re Butler’s Estate. 28 N.E. 

2d 186, 137 Ohio St 96. 

Okl.—Stone v. Smart 131 P.2d 85, 
191 OkL 512, 143 A.I 4 .R. 1426— 
Vernon Nat Farm Loan Ass'n v. 
Helf, 129 P.2d 645, 191 Okl. 292. 
Va.—Nesblt v. GaUeher, 5 S E.2d 601, 
174 Va. 143. 

87 C.J. p 1107 note 47, p 1106 note 53. 
Elements of acknowledgment see su¬ 
pra S 308. 

a. Mo.—Oorpnji Juris unoted la. 
Green v. Boothe, App., 168 S.W.2d 
64. 89. 

Tex —^Rappmund v. Zaiontz, Civ. 

App. 137 S.W 2d 870. 

87 C J. p 1108 note 54. 

Amount admitted as limiting amount 
of revival see Infra S 820. 

7. IT.S.—Victory Inv. Corp. v Musk¬ 
ogee Elec. Traction Co., C.OA.Okl., 
150 F.2d 889. 161 A.L..R. 1436, cer¬ 
tiorari denied 66 S.Ct 282, 826 U.S. 
774, 90 L.Ed. 467. 

Iowa.—Koht v. Dean, 261 N.W. 491, 
220 Iowa 86 . 

Mo—Oorptui Juxlg q.'iuytod in Green 
V. Boothe, App., 188 S.W.2d 84, 89. 
37 C.J. p 1107 note 36. 

bLteBLtloa to pay BBsd not be ex- 
praBsed in the acknowledgment— 
Moms V. Carr, 91 S.W. 1*87, 77 Ark. 
228. 

S. Mo —Ooipns Juris gpoted in 
Green v. Boothe, App., 188 S.W.2d 
84 89. 

87 C.J. p 1108 note 56. 

In order to renew debt once barred, 
there must be express acknowledg¬ 
ment of debt with Intention to renew 


It as legal obligation—Shea v. Shea, 
225 N.W. 326, 198 Wis. 613. 

9. Ark.—^Rust V. Brookfield, 89 6. 

W.2d 729. 191 Ark. 1165. 

Mich.—Glass v. Drieborg, 295 N.W. 
547, 29G Mich. 30. 

Mo—Corpus Juris gnoted in Green 
V. Boothe, App.. 188 S.W.2d 84, 89. 
Tenn.—Hall v- Skidmore, 171 S.W.2d 
274, 180 Tenn 23. 

37 C.J. p 1108 note 67. 

Silence and aeguiesoenoe 
General acknowledgment of indebt¬ 
edness removing limitations may be 
Inferred from acguiescence as well 
as from silenca—Potter v. Pruden¬ 
tial Ins. Co., 142 A. 391, 108 Conn. 
271. 

Snbsagnent transaction 
A debt barred by the statute of 
limitations cannot be revived by a 
subseguent transaction having no re¬ 
lation whatever to the former debt. 
—^McCarron v. Wheeler, 114 N.W. 
1028, 151 Mich. 222. 

la m. —Ennis V. Pullman Palace- 
Car Co, 46 N.B. 439, 165,111. 161. 
37 O.J. p 1110 note 69. 

11. U.S.—Victory Inv. Corp. v. 
Muskogee Elec. Traction Co., C C.A. 
Okl., 160 F.2d 889, 161 A.1..R. 1436, 
certiorari denied 66 S.Ct 282, 326 

U. S. 774, 90 LEd. 467—Hunt v. 
Lyndonville Sav. Bank & Trust 
Co., C.C.AArk., 103 F.2d 852—Van 
Dyke v. Parker, C.G.A.Ariz., 88 F. 
2d 36—In re Gilman, D.C.N.T., 67 
P2d 294—In re Hall, D.C.Cal., 70 
F.Supp. 27. 

Ariz.—^In re Tolleson’s Estate, 166 
P.2d 146—John W. Masury & Son 

V. Bisbee Lumber Co., 68 P.2d 679. 
49 Ariz. 443. 

Ark.—Buss v, <Jooley, 167 S.W.2d 867, 
205 Ark. 42—-Walker v. Mullins, 
165 S.W.2d 607, 204 Airic. 939— 
Street Improvement Dist. No. 113 
of City of Hot Springs v. Mooney, 
158 S.W.2d 661, 208 Ark. 745 
Cal.—-Western Coal & Min. Co. v. 
Jones. 167 P.2d 719, 27 Cal.2d 819— 
Security Trust & Savings Bank v. 
Quick, 297 P. 643. 212 Cal. 26— 
In re Miles' Estate, 164 P.2d 546, 
72 CaI.App.2d 836—Wilson v. Wal¬ 
ters, 161 P.2d 685, 66 Cal.App.2d 1 
—In re Cole's Estate, 126 P.2d 660, 
62 CaLAjpp 2d 520—Maurer v. Bern¬ 
ardo, 5 P.2d 36, 118 CaLApp. 290— 
First Nat Bank v. Pray, 260 P, 933, 
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86 Cal App. 484—Shirley v. Shirley, 
256 P. 823, 83 Cal.App. 386. 

D.C.—Hayden v. International Bank¬ 
ing Corporation, 41 F.2d 107, 59 
App.DC 313. 

IlL—-Ashmore v. Wolf, 64 N.R2d 215, 
827 IlLApp. 413—Ross v. St Clair 
Foundry Corporation. 271 IlLApp. 
271. 

Iowa.—Horn v. Anderson, IS N.W.2d 
693, 234 Iowa 1068. 

Han.—Golden Rule Oil Co. v. Llebst 
109 P.2d 95, 158 Han. 123—-Wichita 
Sanitarium v. Bierschbach. 12 P.2d 
806, 186 Han. 84. 

Ky.—-Vinson’s Ex’xs v. Maynard, 178 
S.W.2d 603. 296 Hy. 759—Mkrtin 
V. Taylor’s Bx’x, 147 S.W.2d 70, 
285 Hy. 128. 

La—Begnaud v. Gefalu, App., 9 So.2d 
>842. 

Md.—^Brown v. Hebb, 175 A. 602, 167 
Md. 585. 97 AJL R. 366—Owings v. 
Dayhoff, 151 A. 240, 159 Md. 403— 
Knight V. Enight 141 A. 70-6, 155 
Md. 243. 

Mass.—Westminster Nat Bank v. 

I Grausteln, 170 N.E. 621, 270 Masa 

I 565, certiorari denied Graustein v. 
Westminster Nat Bank, 51 SCt 
80, 282 U.S. 876, 75 L.Ed. 773. 

Mont—^Breese v. O’Brien, 69 P.2d 65, 
102 Mont 647. 

N.H.—LevensaJer v. Batchelder, 150 
A. 114, 84 NH. 192. 

N.J.—Howell V. Wallace, 10 A-2d 486, 
18 N.JMisc. 48. 

N.M.—Gregg v. Pioneer Abstract do., 
1289 P 71. 35 N.M. 11. 

N.T.—^Llncoln-AUlance Bank & Trust 
Co. V. Fisher, 286 N.Y.S. 723, 247 
AppDiv. 465—In re Hyde’s Estate, 
81 N.Y.S 2d 497, 177 Misc. 666— 
In re Ewald’s Estate, 22 N.Y.S.2d 
299, 174 Mlsc, 939—McMorris v. 
Gibson. 279 N.Y.S. 366, 155 Misc. 
419. 

N.C.—Peoples Bank & Trust Co v. 
Tar River Lumber Co., 19 S.E.2d 
138, 221 N.C. 89—Smith v. Gordon. 
169 SB. 634, 204 N.C. 695. 

Okl.—^E^rst Nat Bank of Harrah v- 
Wnght 135 P. 2 d 344, 192 Okl. 182 
—Vernon Nat Farm Loan Ass’n v. 
Helf, 129 P.2d 845, 191 OkL 292. 

Pa—^In re Fix* Estate, 12 A.2d 826, 
140 Pa Super. 60—^In re Cappuccio's 
Estate, 181 A. 368, 120 Pa.Super. 
53—^Huff V. Von Bestecki, Com PL, 
59 York LegRec. 93. 

Tex.—Standard Surety & Casualty 
fiO* V, Wynn, Civ.App., 172 S.W.2d 
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ligation^^ or an admission that a claim is being 
made^3 is not sufficient. Also it is not sufficient that 
the claim be acknowledged as existing at one time,^^ 
or as originally just;i5 nor is it sufficient that an 
account be admitted to be correct unless the debt 
is admitted to be still due,^^ nor does the acknowl¬ 
edgment of a specified note admit an indebtedness 
on other notes not referred to.^^ 

§ 313. -Matters Rebutting Presumption 

of Promise 

An acknowledgment of a debt Is generally insuffi¬ 
cient to toll or remove the bar of the statute of limita¬ 
tions where It Is accompanied by statements or circum¬ 
stances which rebut or prevent the inference of a prom¬ 
ise to pay. 

Since, as discussed supra § 308, it is generally 
held that an acknowledgment, in order to be le^ 
gaily sufficient to toll or remove the bar of the stat¬ 


ute of limitations, must support or warrant the in¬ 
ference of a promise to pay the debt, an acknowl¬ 
edgment is generally insufficient where it is accom¬ 
panied by statements or circumstances which pre¬ 
vent or rebut the inference of a promise to pay the 
debt,i8 as where the statements or circumstances ex¬ 
pressly negative a promise to pay,^^ indicate an 
intention not to pay,^® or are inconsistent with an 
intention to pay,21 although the rule is sometimes 
limited by confining the qualifications which will re¬ 
but the implication of a promise to pay to those 
which, if true, would exempt the party from a moral 
obligation to discharge the debt.22 An acknowledg¬ 
ment has been held insufficient where it is accom¬ 
panied by expressions imposing conditions on the 
payment of the debt,23 expressions indicating a mere 
willingness to pay at a future time,24 indications of 
unwillingness to pay,25 a denial of liability,26 a 
declaration of exoneration from liability,27 a denial 


789—Maxtlndale Mortgr* CJo. v. 
Crow. C1V.APJP, 161 S.W.2a 866, er¬ 
ror refused—^Luck v. Bless Optical 
Co., Clv.App., 149 S.W.2d 204. 

Utah.—(Salt Lake Transfer Co. v. 

ShurtlUe, 80 P.2d 733, 83 Utak 488. 
Va.—Neshit v. Galleher, 6 S.Ei.2d <501, 
174 Va. 143. 

37 C.J. p 1108 note 63, p 1110 note 71. 
Debt due in whole or in part 
Acknowledsment of debt must 
show positively that It Is due, wholly 
or In part.—York v. Hushes, Tex.Civ. 
App., 276 S.W- 229, reversed on other 
STOunds, Com.App., 286 S.W. IGo. 

12. U.S.—^In re Gilman, Son & Co., 
D.CJNT.T., 67 F.2d 294. 

Idaho.—^Mahas v. Haslska, 276 P. 816, 
47 Idaho 179. 

Ean —-Wichita Sanitarium v.; 
Blerschbach. 12 P.2d 806, 136 Kian. 
84. j 

La.—^Landry v. Guidry, 26 So.2d 696, 
fio lia. 194. 

Tenn.—^Thomas v. Hollis, 8 Tenn. 
App. 67. 

13. La.—Landry v. Guidry, 26 So.2d 
695, 210 La. 194. 

K J.—^Howell V. Wallace, 10 A 2d 486, 
18 K.J.M1SC. 48. 

14. Ean.—^Hawkins v. Brown, 97 P. 
479, 78 Han. 284. 

37 C.J. p 1110 note 73. 

15. N.C.—^Brown v. Atlantic Coast 
Line R. Co., 60 S.B. 985, 147 N.a 
217, 16 LR.A.,N.S, 645. 

37 OJ. p 1110 note 74. 

14. lU—Quayle v. Guild, 91 Ill. 378. 
37 aj. p 1111 note 76. 

17. Iowa.—^Flnn v. Seesmlller, 111 
N.W. 314. 184 Iowa 15. 

iBi U.S.— Bissa V. Mays, C.C.A.Ark., 
125 F.2d 693. 

Cal.—Western Coal & Min. Co. v. 

Jones, 167 P.2d 719, 27 Chl.2d 819. 
D.C.—MIoore v. Snider, 109 F.2d 840, 


71 APP.D.C. 293, certiorari denied 
Snider v. Mioore, 60 S.Ct. 808, 309 
U.S. 685, 84 L.Bd. 1029. 

Mlass.—Westminster Nat. Bank v. 
Grausteln, 170 N.B. >621, 270 Mass. 
566, certiorari denied 51 S.Ct. 80, 
282 U.*S. 876, 76 L.Ed. 773. 

Mich.—^McDuffee v. Barker, 273 N.W. 
744, 280 Mich. 394. 

Pa.—Receiver of Anthracite Trust 
Co. V. Loushran, 19 A.2d 61, 341 Fa. 
142, 183 A.L R. 971—In re Beisher's 
Estate, Orph., 87 Berks Co L.J., 
101 . 

S.I>.—^P. M. Slasle & Co. v. Bushnell, 
16 N.W.2d 914, 166 'a.L.R. 1070. 

19. DeL—Hart v. Deshons, 8 A 2d 
85, 1 Terry 218. 

D.C.—^Moore v. Snider, 109 F.2d 840, 
71 App D.C. 293, certiorari denied 
Snider v. Moore, 60 S.Ct. 808, 809 

U. S. 686. 84 L.Ed. 1029. 

Fla-—Co&io V. Guerra, 65 So. 6, 67 
Fla. 331. 

SOl Conn.—Dwyer v. Harris, 23 A.2d 
147, 128 Conn. 897. 

Mo.—Oozpus Juxls CLUOted In Green 

V. Boothe, App, 188 S.W 2d 84, 89. 
Tex.—^Martlndale Morts- Co. v. Crow, 

Civ.App., 161 S.W.2d 866, error re¬ 
fused. 

37 aJ. p 1106 note 29. 

21. CaL—Western Coal & Mlnln^r Co. 
V. Jones, 167 P.2d 719, 27 Cal.2d 
819. 

Conn.—Dwyer v. Harris, 28 A.2d 147, 
128 Conn. 397. 

N.Y.—In re Ewald's Estate, 22 N.Y.S. 

2d 299, 174 Misc. 939. 

Va.—Nesbit v. Galleher, 5 S.E 2d 601. 

174 Va. 143. 

37 C.J. p 1106 note 29. 

22. Md.—Knight v. Knight, 141 A 
706, 156 Md. 243. 

37 C.J. p 1106 note 34. 

23. CaL—Heiser v. McAlpme, 67 P. 
2d 141, 20 Cal.App.2d 467. 
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Tez.—Martlndale Mortg Co v. 
Crow, Clv.Ap.p., 161 S.W.2d 866, er¬ 
ror refused—Beeler v. Harbour, 
Oiv-App., 116 S.W.2d 927, error re¬ 
fused. 

Conditional promises see infra S 316. 

24. Mo.—Corpus Jhrls CLuoted in 
Green v. Boothe, App., 188 S.W.2d 
84, 89. 

Pa,—In re Fix* Estate. 12 A.2d 826, 
140 Pa.Super. 60—^MIcKelvey v. 
Township of Ligomer, 194 A. 830, 
128 Pa.Super. 487. 

37 C.J. p 1106 note 28. 

25. Aziz.—John W. Masury Ss Son 
V. Bisbee Lumber Co, 68 P 2d 679. 
49 Aziz. 443. 

Cal.—-Westem Coal & Mmlng Co. v. 

Jones. 167 P.2d 719, 27 Cal 2d 819. 
Tex.—Starr v. Ferguson, 166 S.W.2d 
180. 140 Tex. 80 —York v. Hughes. 
Com.App., 286 S.W. 166—Standard 
Surety & Casualty Co. v. Wynn, 
Civ-App., 172 S.W.2d 789—McLen¬ 
don Hardware Co. v. Jewett Lum¬ 
ber & Hardware Co., Civ.App., 157 
S.W.2d 452, error refused—Rapp- 
mund V. Zalontz, Civ.App.. 187 S. 
W-2d 870—^Belote v. Enochs, Civ. 
App, 181 S.W.2d 691, error dis¬ 
missed—^Poe V. Poe, Clv.App. 118 
S.W.2d 831, error refused—^Eb-te v. 
HoUand, Civ.App., 116 S.W.2d 1032, 
error dismissed—Canyon Loan Go. 
V. Gamble, Civ.App., 105 S.W.2d 
27.2, affirmed First Nat. Bank v. 
Gamble, 182 S.W.2d 100, 184 Tex. 
112, 125 A.L R. 265. 

37 C.J. p 1111 ziote 88. 

28. Mo —Corpus Juris cinoted in 
Green v. Boothe, App., 188 S.W.2d 
84. 89. 

37 C.J. p 1106 note 30. 

27. Mo.-^Corpus Jhzls q.w>ted in 
Green v. Boothe, App., 188 S.W.2d 
84, 89. 

37 aJ. p 1106 note 31. 
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of the justness of the debt,^^ or declarations indica¬ 
tive of an intent to insist on the statute of limita¬ 
tions as a bar.^^ 

Refusal to pay. According to the weight of au¬ 
thority the acknowledgment of the original cause 
of action, accompanied by a refusal to pay, will not 
take the case out of the statute of limitations,at 
least where the debtor alleges facts which, if true, 
would destroy all moral obligation to pay,3i but 
there are some early cases, which held that an ac¬ 
knowledgment accompanied by a refusal to pay is 
nevertheless sufficient,32 where the refusal to pay 
has no justification in law.s^ An acknowledgment, 
accompanied by an explicit refusal to promise to 
pay the debt, has been held to be insufficient^^ 

Declaration of inability to pay, A mere decla¬ 
ration of inability to pay a demand is not in itself 
sufficient to remove or toll the bar of the statute of 
limitations,^^ since sudii a declaration in some cases 
is construed to indicate a refusal rebutting the im¬ 
plication of a promise.*® Where, however, the 
statement is coupled with expressions denoting a 
willingness or intention to pay, it has been held 
a sufficient acknowledgment,*^ and, when an ac¬ 
knowledgment is otherwise sufficient, it is not viti¬ 
ated by a declaration of present inability to pay.** 

Claim of payment. An adoiowledgment that a 
debt was once due accompanied by a dedaration 
that it has been paid has no effect on the operation 
of the statute of limitations.** This rule is in no 


way affected by the fact that payment was claimed 
to be made in a particular way and no evidence is 
offered in support of such daim,^® or by the fact 
that such claim is disproved.^1 

Claim of set-off. It has been held that a daim 
of set-off will counteract the effect of a promise or 
acknowledgment to interrupt the statute,^* but the 
contrary has also been hdd.^* Where the set-off 
is not daimed at the time of making the promise 
or acknowledgment, the revival is not affected by 
any subsequent daim of set-off.^^ An acknowledg¬ 
ment identifying the debt, accompanied by the state¬ 
ment that it is subject to credits, has been hdd to 
be suffident to suspend the statute.^® 

§ 314. -Sufficiency of Particular Ac¬ 

knowledgments 

a. In general 

b. Pledge or other security 

c. Accounts; balance sheets; schedules 

in assignments or bankruptcy 

d. Note; check 

e. Offer of compromise 

f. Provisions in wills 

g. Admissions in judidal proceedings 

a. In General 

The sufficiency as acknowledgments of a great vari¬ 
ety of statements and conduct has been adjudicated. 

There have been numerous adjudications as to 
a wide variety of statements and conduct that par¬ 


se. Mo.—Ooxpus Jiuis CLUOted Ul 
G reen v. Boothe, App., 188 S.W.2a 
84 89. 

37 c’j. p 1106 note 32. 

29. Conn.—Dwyer ▼. Harris, 23 A. 

2d 147, 128 Conn. 397. 

Iowa.—Horn v. Anderson, 13 N.W.2d 
693, 234 Iowa 1068. 

Md.—Hnlsrht v. Hnigrht, 141 A. 706. 
156 Md. 243. 

N T.—Daurencelle v. Ijaurencelle, 216 
N.Y.S. 384, 217 App-Div. 169. 

37 C.J. p 1111 note 87. p 1106 note 33. 
ao. S D.—^F. M. Slaale & Co. v. 
Bnshnell, 16 H.W.2d 914, 166 A.ii. 
R. 1070. 

Tex.—BrlcWey v. Finley, Clv.App., 
143 8.W.2d 438. 

37 C.J. p 1111 note 83. 

31. Md.—Higdon v. Stewart. 17 Md. 
106—Mitchell V. Gellman, 6 Md. 
>76. 

32. Md.—Felty ▼. Young, 18 Md.| 
163. 

37 OJ, p 1111 note 84. 

33. Md.—Ellicott V. Nichols, 7 OiU 
85, 48 Am.D. 646. 

37 aj. p 1111 note 86. 


34L Tex.—^Brlckley v. Finley, Civ. 

App., 143 S.W.2d 433. 

35* Minn.—^Berghuis v. Burges, 285 
N.W. 464, 206 Minn. 151. 

N,J.—Howell V. Wallace, 10 A.2d 
486, 18 N.J.Misc. 48 
Ohio.—Hisey v. Hisey, App., 33 N.S2. 
2d 40. 

Tex.—^Metropolitan Casualty Ins. Co. 
of New York ▼. Davis, Civ.App., 
174 S.W.2d 84, error granted— 
Chandler t. Alamo Mfg. Co., Civ. 
App,, 140 S.W.2d 918. 

37 C J. p 1111 note 90. 

36. Minn.—^Berghuis v. Burges, 235 
N.W. 464, 205 Minn. 151. 

N.J.—HoweU V. Wallace, 10 A.2d 486, 
18 N.J.Misa 48. 

87 C J. p 1111 note 91. 

37. Ariz.—^Moore v. Diamond Dry 
Gk)ods Co., 54 P.2d 553, 47 Ariz. 
128. 

Ean.—Harbangh v. Herr, 289 P. 957, 
131 Ean. 235. 

Okl.—Baker y. Christy, 44 P.2d 16, 
172 OkL 32. 

Tex.—^American Sur. Co. of N. Y. v. 
Hughes, CivA.pp., 186 SW.2d 235, 
error refused—Caterpillar Tractor 
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; Co. V. Churchill, Civ.App., 40 S.W. 

2d 971, error refused. 

37 C.J. p 1111 note 92. 

38. Va.—Nesbit v. Gtalleher* S S.1L 
2d 601. 174 Va. 143. 

87 C.J. p 1112 note 93, p 1118 note 61. 

39. Tex.—Martindale Mortg. Co. v. 
Crow, Civ.App., 161 S.W.2d 866, 
error refused. 

87 C.J. p 1112 note 95. 

40. Me.—^Brackett ▼. Mountfort, 12 
Me. 72. 

41. Conn —Marshall v. Dalliber, 5 
Conn. 480. 

37 C.J. p 1112 notes 97, 98. 

48. n.S.—Eeim v. O'Brien, D.OPa., 
46 F.Supp. 729. 

37 C.J. p 1112 note 1. 

43. Va.—Nesbit v. Galleher, 5 SM 
2d 501, 174 Va. 143. 

37 C J. p 1112 notes 2, 8. 

44. Md.—Mitchell T. Mitchell, 11 
Gill & J. 338 

45. ni.—Walker ▼. Freeman, 70 N.Ifc 
596, 209 Ill. 17. 

S.C.—Johnson v. Bounethea, 21 S.G. 
Lu 15, 30 Am.D. 347. 
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ticular statements and conduct constituted an ac¬ 
knowledgment sufficient to toll or remove the bar 
of the statute of limitations,^® or did not consti¬ 


tute such an acknowledgment as would toll or re¬ 
move the statute of limitations.^^ The intention 
of the debtor has been held to be the test of wheth- 


46. U.S.—Gillespie V. Tell County. 
C C.A.Ark.. 124 F.2d 632—^Tn re Gil¬ 
man. Son & Co., D-C-N.T., 67 P. 
2d 294—^McVay v. Swift, I> C La., 
24 F Supp. 200, affirmed. C.C.A., 
102 P.2d 771. certiorari denied 60 
S.Ct. 87, 308 U.S. 672. 84 L.Bd. 
4S0 —Securities and Fxchanse 
Commission v. Associated Gas & 
Electric Co., DC.N.T.. 24 P Supp. 
899. affirmed. C.C.A.. 99 P.2d 796. 
Ala.—Whitfield v. Hatch, 177 So. 
149, 235 Ala. 38—Harrison v- Ma¬ 
son, 191 So. 909, 29 Ala.App. 64, 
certioxarl denied 191 So. 916. 238 
Ala. 497. 

Anz.—In re Tolleson’s Estate. 166 
P.3d 146, 

Ark.—^Buss v. Cooley, 167 fi.W.2d 
867, 205 Ark. 42—Walker v. Mul¬ 
lins, 165 S.W.2d 607. 204 Ark. 939 
—Cady V. Guess, 124 S.W.2d 213, 
197 Ark. 611. 

Cal.—Western Coal & Min. Co. v. 
Jones, 167 P.2d 719, 27 Cal.2d 819— 
McGillycuddy v. Los Verjels Land 
& Water Co.. 2 P.2d 19. 213 Cal. 146 
—^In re Cole's Estate, 126 P.2d 
660, 52 Cal.App.2d 520—^Andre v. 
Stllson, 99 P.2d 657, 37 Cal.App.2d 
334—Calistoga Nat. Bank v. Calis- 
toga Vineyard Co, 79 P.2d 734, 36 
Cal.App.2d 519—^Pirst Nat. Bank v. 
Pray, 260 P. 933, 86 CaLApp. 484. 
D.C.—^Hayden v. International Bank¬ 
ing Corporation, 41 F2d 107, 59 
APP.D.C. 313. 

Fla.—^Dill V. Stevens, 196 So 811, 144 
Fla. 307. 

<3a.—Middlebrooks v. Cabaniss, 20 
S.E.2d 574, 194 Ga. 26—Middle- 
brooks V. Cabaniss, 20 S.E.2d 10. 
193 Gbl 764—^Murray v. Baldwin. 
26 S.E.2d 133, 69 Ga.App. 473. 

Ill.—^In re Swift's Estate, 267 Ill 
App. 224—^Edwards v. Harper, 234 
I11.APP. 296. 

Iowa—Short v. Anderson, 8 N.W.2d 
740, 233 Iowa 238—^Anderson v. 
Renshaw. 294 N.W. 274, 229 Iowa 
93—Koht V. Dean, 261 N.W. 491, 
220 Iowa 86. 

Kan.—Hottell v. Kemp, 31 P.2d 64, 
139 Kan. 239—Cosandler v. Junod, 
274 P. 276, 127 Kan. 524. 

La.—Southwestern Improvement Co. 

V. Whittington, App., 193 So. 483 
—Security Mut. Casualty Co. v. 
Smith. App., 185 So. 679. 

Md.—^Brown v. Hebb, 175 A. 602, 
167 Md. 535, 97 A.L.R. 366. 
Mich.—Street v. Jacobs* Estate. 214 
N.W. 416. 239 Midh. 473. 

Minn.—Albachten v. Bradley, 3 N. 

W. 2d 783. 212 Minn. 359. 

Miss.—^Dyer ▼. Lowe. 29 So.2d 324. 
Neb.—Steeves v. Nlspel, 273 N.W. 60, 
132 Neb. 697. 

N-T.—Brill V. Brandt 81 N.T.S.2d 
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674, 263 App.Div. 811, affirmed 43 
N.E.2d 718, 289 N.T. 681—Parker 

V. Hoppe. 248 N.T.S. 454, 231 App. 
Div. 666, reversed on other 
grounds 178 N.B. 650. 257 NY. 
333, 80 A L R. 1359, reargument de¬ 
nied 179 N.E. 770. 258 N.Y. 365, 
80 A.L.R. 1369—^Tashjian v. Khori- 
gian, 52 N.T.S 2d 477, 183 Misc. 
204—McMorris v. Gibson, 279 N.T. 
S. 366. 155 Misc 419. 

Ohio.—Cox V. Boulger, 62 N.E.2d 
913, 78 Ohio App. 527, motion de¬ 
nied 65 N.E.2d 95—Marshall v. 
Ebllng, 45 N.E.2d 318, 70 Ohio 
App. 145. 

Okl.—^First Nat. Bank of Harrah v. 
Wright, 136 P.3d 344, 193 Okl. 182 
—Stone V. Smoot, 131 P.2d 85. 191 
Okl. 612, 143 A.L.R. 1426. 

Pa—^Mitchel V. Liberty Clay Prod¬ 
ucts Co., 139 A. 853, 291 Pa. 282 
—^In re Cappuccio's Estate. 181 A. 
868. 120 Pa.Super. 63—R. Al. Hum- 
phrys* Sons v. Higgins. 100 Pa. 
Super. 470—Kephart v. Arlington 
Cemetery Co., CoulPI.. 31 DeLCOb 
588. 

Tenn.—^Fidelity Mut. Life Ins. Co. v. 
Wall. 68 S.W.2d 108, 167 Tenn. 207 
—Collins V. Murray, 51 S.W.2d 834, 
164 Tenn. 680. 

Tex.—Hughes v. Hess, 172 S.W.2d 
301, 141 Tex. 611—Hanley v. 0.1 
Capital Broadcasting Ass'n, 171 S. 

W. 2d 864. 141 Tex. 248—Novosad 

V. Svrcd?, 102 S.W.2d 393, 129 Tex. 
84—Stein v. Hamman, 6 S.W.2d 
352. 1118 Tex 16. rehearing denied 
9 S.W.2d 1104, 118 Tex. 16—Stand¬ 
ard Surety & Casualty Co. v. 
Wynn. av.App, 172 SW.2d 789— 
Anthony v. Langford, Clv.App.. 162 
S.W.3d 936, error refused—^Be- 
lote V. Enochs, Civ.App., 131 S.W. 
2d 691. error dismissed—Cherry v. 
Corban, Civ.App., 119 S.W.2d 111 
—^Pate V. Holland, Civ.App., 116 S. 

W. 2d 1032, error dismissed—^Real 
Estate Land Title & Trust Co. v. 
General Missionary Soc. of Ger¬ 
man Baptist Churches of North 
America, Civ.App.. 115 S.W.2d 466, 
reversed on other groimds General 
Missionary Soc. of German Baptist 
Churches of North America v. 
Real Estate Land Title and Trust 
Co.. 136 S.W.2d 699. 184 Tex. 664— 
Canyon Loan Co. v. Gamble, Civ. 
App., 105 S.W.2d 272, affirmed 
First Nat. Bank v. Gamble, 132 S. 
W.2d 100, 134 Tex. 112, 125 A.L.R. 
265—^Baptist Missionary and Edu¬ 
cational Convention of Texas v. 
Grand Lodge Colored K. P. of Tex¬ 
as, Clv.App., 97 S.W.2d 985, error 
refused—Combination Oil & Gas 
Co. V. Brady, Giv.App. 96 S.W.2d 
416-«^ange Inv. Co. v. Coyle, Civ. 
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App., 95 S.W.2d 1372—Panhandle 
Const. Co V. Gilliam, Civ.App., 84 
SW2d 631, error dismissed—^Ken- 
nard v. Kennard, Civ.App, 84 S. 
W.2d 315, error dismissed—^North 
Texas Loan & Trust Co. v. City 
of Denison, Civ.App., 58 S.W.2d 858 
—^Sullivan V. Black, Slvalls & Bry¬ 
son, Clv.App., 41 S.W.2d 255— 
C. H. Hyer & Sons v. Morrow, dv- 
App., 16 S.W.2d 938—^Power v. 
Westhoflt Civ.App.. 4 S.W.2d 274, 
error dismissed—^Hall v. Hix, Civ. 

• App., 297 S.W. 491—Sewell v. Wil¬ 
cox, Civ App., 290 S.W. 364. 
Utah.—Weir v. Bauer, 286 P. 936, 76 
Utah 498. 

Wash.—Cannavina v. Poston, 124 P. 

2d 787, 18 Wash 2d 182 
Wis.—Albright v. Weissinger, 298 
N.W. 230, 233 Wis. 355—Marshall 
V. Wittlg, 261 N.W. 439, 213 Wis. 
374. 

Wyo.—^Investment & Securities Co- 
V. Bunten, 103 P.3d 414, 56 Wyo. 
77. 

37 C.J. p 1115 note 78. 

Paztlciilas statements and condnot 
held to oonstitnter acknowledg¬ 
ment 

(1) The use of the words "my In¬ 
debtedness to you.** 

N.T.—^In re Steele's Estate, 29 N.TS. 
2d 409, 262 App.Div. 938, affirmed 
46 NJE3.2d 344, 289 N.T. 716. 

Tex.—^Starr v. Ferguson, 166 S.W.2d 
130, 140 Tex. 80. 

(2) Letter by maker of note re¬ 
questing holder to write to comaker 
that "he must take care of it, or 
it will take all I have.**—Llncoln-Al- 
liance Bank & Trust Co. v. Fisher. 
286 N.T.S. 722, 247 App.Div. 466. 

(3) Letters written by deceased 
debtor stating that he was going to 
pay and expected to make settle- 

I ment.—Leffek v. Luedeman, 27 P.2d 
511, 95 Mont. 467, 91 A.L.R. 286. 

(4) Stipulation expressly reciting 
indebtedness.—Haney v. Holt, 16 S. 
W.2d 463, 179 Ark. 403. 

(5) Irrigation district's acceptance 
of certain of its warrants in pay¬ 
ment of taxes and as payment on 
lands involved in tax foreclosure — 
Northport Irr. Dlst. v. Henry Wil¬ 
cox & Son, aC.ANeb., 131 F.2d 118. 

(6) Agreement by payee of note 
to give noaker credit for debt owing 
to maker.—^Dooley v. Gray, Tex-Civ. 
App., 64 S.W.2d 558, error dismissed. 

47- U.S.—Hidalgo County v. Jack- 
son, C.CA.Tex., 119 F.2d 108—^Van 
Dyke V. Parker, O.C.AAriz.. 83 F. 
2d 85—Hendryx v. E. G. Atkins 
I & Co.. aC.AGa., 79 F.2d 608— 

I Shorter y. jpUcker, GLCLATex.. 62 
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cr or not the particular conduct or statement con¬ 
stitutes a suflScient acknowledgment.^^ 

Promise not to plead statute. While it has been 
held that a promise not to plead the statute of lim¬ 
itations does not of itself amount to an acknowl¬ 
edgment of the debt,there is authority that the 
interruption of the statute or a revival of the claim 


is effectuated by a written®® or an oral®i promise 
not to plead the statute, unless it was coupled with 
a denial of the debt,®^ or was made after suit 
brought-®® 

A request for an extension of time and for for¬ 
bearance in the collection of the debt has been held 


F.2d 489, certiorari denied Ricker 
V. Sburter, 53 S.Ct 593, 289 U.S. 
732, 77 L..Bd. 1481—Rahilly V- 

O'Laugblin, C.CA.N.D., 1 F.2d 1. 
Anz.—John W, Masury & Bon v. 
Bisbee Ltuxnber Co., 68 F.2d 679, 
49 Ariz. 443 

Ark.—Taylor v. Cheairs, 24 SW.2d 
852, 181 Ark. 4. 

Cal.—Security Trust & Savingrs Bank 
V. Quick, 297 P. 643, 2X2 Cal 26 
—^Nelson v. Nelson, 261 P. 999, 
202 Cal. 598—Hill v. Security First 
Nat. Bank of Los Ansreles. 91 P.2d 
133, 33 Cal.App2d 164—Smith v. 
Parlier Winery, 46 P.2d 170, 7 
Oal.App.2d 367—^Maurer v. Bernar¬ 
do, 5 P.2d 36. 118 CaLApp. 290. 
Ga—^Thompson v. Bank of Buck- 
head, 163 SB. 255, 45 Ga.App. 94. 
Idaho.—^Mahas v. Easiska, 276 P. 
315, 47 Idaho 179. 

HL—Ashmore v. Wolf, 64 N.E.2d 215, 
327 IlXApp. 413. 

Kan—Van Allen v. Butler, 159 P2d 
487, 160 Kan. 17—Golden Rule Oil 
Co. V. Liebst, 109 P.2d 95, 153 Kan. 
123. 

La.—Landry v. Guidry, 26 So.2d 695, 
210 La. 194—Meridian Fertilizer 
Factory y. Collier, 192 So. 358, 193 
La. 815—Succession of Spann, 125 
Bo. 289, 169 La, 412—^Bailey v- 
Louisiana & N. W. R. Co., 105 So. 
626, 159 La. 676—Armstrong 
Baldwin, App., 181 So. T2—^Miller 
V. Krouse, App, 177 So. 472—Cul- 
lota y. Washington, 7 La,App. 75. 
Md.—Giessman y. Garrett County j 
Com'rs, 44 A.2d 862—Owlngs v. I 
Dayhofe. 151 A. 240, 159 Md. 403. 
Mo.—Stewart y. City of Springfield, 
165 S.W.2d 626, 350 Mo. 234—Ar¬ 
thur L. Hardin Associates v. Jen¬ 
nings Sewer Dist. of St. Louis 
County, App, 176 S.W2d 652. 

Mont.—^Breese y. O'Brien, 59 P.2d 66, 
102 Mont 547. 

N.M —Gregg y. Pioneer Abstract Co, 
289 P. 71. 35 N.M. 11. 

N.T.—Perlman v. Perlman, 257 N.T. 

S. 48, 235 AppDiy. 313—^Rookery 
Inyesting Co. y, Audley Const. 
Corp., 67 N.T.S2d 875, 188 Misc. 
693—^Mayer y. Middlemlss, 67 N. 

T. S2d 422. 187 Misc 4iS2—Dough¬ 
erty y. National City Bank of New 
York, 285 NY.S 491, 157 Misc. 849 

N.C.—Bdipse Machine Division of 
Bendix Aviation Corporation v. 
Sanford Cotton Mills, 24 S.B.2d 
641, 222 NC. 764. 

Pa,—Chichester y.. Betz, 29 A.,3d 213, 
150 Pa.Super. 560—^Beckman v. 


Sampson, Com PI., 66 Dauph.Co., 
104. 

S.D—Nilsson y. Kielman, 17 N.W. 
2d 918. 

Tenn.—Hall y. Skidmore. 171 S.W.2d 
274, 180 Tenn. 23, denying rehear¬ 
ing 168 S.W.2d 800, 26 Tenn App. 
189—Thomas y. Hollis, 8 Tenn. 
App. 67. 

Tex.—^Pelton y. Trlco Oil Co., Civ. 
App., 167 S.W.2d 626 —^La Fleaur 
y. Kinard, Civ.App., 161 S.W.2d 
144, error refused—^Rappmund v. 
Zaiontz, Civ.App., 137 S.W.2d 870 
—^Pakes v. Vilven, Civ App., 119 
SW.2d 895, error dismissed— 
American Rio Grande Land & Ir¬ 
rigation Co y. Kins, Civ App., 107 
SW.2d 1086 —^Binge v. Gulf Coast 
Orchards Co., Cly.App., 93 S.Wn2d 
813, error dismissed. 

Utah.—^Salt Lake Transfer Co. v. 
Shurtlill, 30 P2d 733, 83 Utah 488 
—^Last Chance Ranch Co v. Brick- 
son, 25 P.2d 952, 82 Utah 475. 

Ya—Quackenbush y. Isley, 153 SB. 
818, 154 Va. 407. 

Wash.—Dolby y. Fisher, 95 P.2d 369, 
1 Wash 2d 181. 

Fartlonlar Btateanaa.tB and conduct 
Xield not to constitute aoknowl- 
edgxuent 

(1) *T realize the necessity of 
your having funds; and can only 
state at this time that I wiU do the 
best 1 can at the earliest possible 
moment.”—^In re Fix' Bstate, 12 A 2d 
826, 140 Pa,Super. 60. 

(2) Btatement that wife had 
"quite rightly demanded that I se¬ 
cure my obligation to her.*^—In re 
Miles’ Bstate, 164 P.2d 546, 72 CaL 
App.2d 336. 

(3) Promise to "fix it up”—^Shaw 
y. Bubier, 109 A. 373, 119 Me. 83. 

(4) Debtor's waiver of notice of 
first meetmg of stockholders of cred¬ 
itor corporation’s successor.—^In re 
Walker’s Bstate, 238 N.W. 58, 184 
Minn 164, 76 A.L.R. 1460. 

(6) Contract which merely pro¬ 
vided for consent to extension of 
period of limitation.—^U. S- v. Cur¬ 
tiss Aeroplane Co., D.C.N.Y.. 52 F. 
Supp. 328. 

(6) A letter from defendant to 
plaintiff requesting an itemized 
statement of defendant’s account and 
stating that defendant’s records, 
which he admitted might be incor¬ 
rect, showed an amount different 
from plaintiff’s bill.—^Luck y. Riggs 
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Optical Co., Tex.Civ.App., 149 S.W.2d 
204. 

(7) A letter written to holder of 
note by surety stating that surety 
knew that she would be expected to 
pay note if maker could not and that 
she did not know how soon she could 
pay it.—Updegrove v. Cooper, 78 P. 
2d 843, 147 Kan. 752. 

(8) Statement of maker of note 
sued on that he wanted it paid.— 
Brannen y. Dailey’s Adm’r, 85 S.W. 
2d 667, 260 Ky. 302. 

(9) Agreement that counterclaim 
in favor of debtor against one credi¬ 
tor was to be credited on notes as 
they matured and were paid.— 
Spangler y Barber, 17 So.2d 232, 245 
Ala. 386. 

48m U S —^Hunt y. Limdonville Sav. 
Bank & Trust Co., CC.AArk., 103 
F.2d 852. 

Ark.—Walker v. Mullins, 165 S.W.2d 
607, 204 Ark. 939—^Street Improve¬ 
ment Dist. No. 113 of City of Hot 
Springs v. Mooney, 158 S.W.2d 66X 
203 Ark. 745. 

49. Cal.—Carlston y. Shenson, 117 
P.2d 408, 47 CaLApp.2d 52. 

50l U.S.—Corpus Juris quoted la 
United States y. Krueger, C.C.AN. 
J., 121 F.2d 842, 844, certiorari de¬ 
nied 6S3 S.Ct. 185, 314 U.S 677, 86 
L.Bd. 542. 

37 C.J. p 1113 note 22. 

Bstoppel to plead statute see supra i 
25. 

51. U S.—Corpus Juris quoted in 
United States v. Krueger, C.C.A.N. 
J., 121 P.2d 842, 844, certiorari de¬ 
nied 62 S.Ct. 185, 314 U.S. 677, 86 
L.Bd. 542. 

37 C.J. p 1113 note 23. 

Requirement of writing, see infra f 
316. 

52. U.S.—Corpus Juris quoted in 
United States v. Krueger, CCA 
N.J., 121 F.2d 842, 844. certiorari 
denied 62 S.Ct. 185, 314 U.S. 677, 86 
L.Bd. 542. 

DeL—Hazzard y. Wright, 7 Del. 42. 

53. U.S.—Corpus Juris quoted in 
United States v. Kirueger, CCA 
N.J.. 121 F.2d 842, 844, cerUoran 
denied 62 SCt. 185, 814 U.S. 677, 86 
L.Bd. 542. 

Pa.—Gilkyson y. (Larue, 6 Watts & 
S. 213. 

Acknowledgment made after suit 
brought see supra 5 304. 
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to and not to an acknowledgment sufficient 
to toll or remove the bar of the statute of limita¬ 
tions. 

An agreement to pay interest on a debt may 
amount to an acknowledgment of the debt from 
which a promise may be implied.®® 

b. Fledge or Other Security 

The giving of security is generally held to be a suffl- 
cient acknowledgment of a debt to take it out of the 
operation of the statute of limitations. 

Although it has been held that, when the debtor 
agrees that certain property shall be applied to pay¬ 
ment of the debt, there can be no implication of a 
personal promise to pay,®*^ and a fortiori that, 
where property is pledged with an instrument ac- 
compan 3 ring it which contains no acknowledgment 
or mention of a debt as a subsisting liability, the 
transaction does not operate to revive a barred 
debt,®® the general rule is that the giving of se¬ 
curity constitutes a sufficient acknowledgment of 
a debt to take it out of the operation of the stat¬ 
ute,®® and is as significant as a part payment of the 
debt.®® Thus the running of the statute is inter¬ 


rupted by the giving of a pledge as security for a 
specified debt,®^ even as between the pledgee and 
other creditors of the debtor,®® provided the pledge 
is legally made.®® 

In some jurisdictions, it is held that a pledge is 
a continuing acknowledgment®^ and that the inter¬ 
ruption continues while the pledge is held,®® but 
not afterward.®® Possession by the creditor of 
property of the debtor for the purpose of paying 
himself out of its hire is an acknowledgment of the 
debt which interrupts prescription.®^ However, the 
rule that, as long as ihe creditor, with the consent 
of the debtor, retains possession of property belong¬ 
ing to the debtor as security, there is a standing 
acknowledgment of the debt, and a standing inter¬ 
ruption of prescription, does not apply where a 
person, by discounting, becomes the owner of a 
bill of exchange, with collateral attached, as the 
collateral goes with the bill and both cease to be 
the property of the person obtaining the discount.®® 

The giving of a mortgage to secure a pre&dsting 
debt will stop the running of the statute or revive 
a barred debt,®® but a mortgage containing no ref- 


54 . Tex.—^Elsby v. liUna, Com.App, 
13 SW.2d 604—American Sur. Ck>. 
of N. Y. V. Hughes, Civ.App., 185 
S.W2d 2S5, error refused—Schu¬ 
macher Oil Works ▼. Sleisler, Civ. 
App. 31 S.W.2d 461. 

55. D.C.—Olennan v. Idncoln Inv. 
Corporation, 110 F.2d 130, 71 App. 
D.C. 365. 

Kan —^Wichita Sanitarium v. 

Bierschbach, 12 F.2d 806, 136 Kan. 
84. 

56. Idaho.—^Kelly v. Lreachman, 33 
P. 44, 3 Idaho 629, rehearing de¬ 
nied 34 P. 813, 3 Idaho 672. 

37 aJ. p 1115 note 74. 

57- UjS.—S hepherd v. Thompson, D. 
C., 7 S.Ct. 1229, 122 U.S. 231, 30 
L.Hd. 1156. 

37 C.J. p 1114 note 41. 

Security and realization thereof as 
part pasnnent see infra S 227. 

58. Tex.—Stein v. HaTinTwaTi, •$ s.W. 
2d 332, 118 Tex. 16, rehearing de¬ 
nied 9 S.W.2d 1104, 118 Tex. 16. 

37 aj. p 1114 note 42. 

A pledge, aocompaaled hy wzitteiL 
acknovledgmeiLt and promise to pay, 
will defeat plea of statute of limita¬ 
tions against original promise.—Stein 
V. Hammaxi, supra. 

59. Ala.—Kay v. Kathers, 172 So. 
907, 233 Ala. 654. 

Pa.—Dick V. Daylight Garage, 6 A.2d 
823, 335 Pa. 22^In re Keck^s Es¬ 
tate, 12 Pa.Dist. & Co. 57*9, 21 
Berks Co. 324. 

37 ajr. p 1114 note 43. 

Agreemant for suMltailoii. of aa. 
enzity is a sufficient acknowledgment. 


—Western Coal & Kin. Co. v. Jones, 
167 P.2d 719, 27 CaL2d 819. 

60. Conn.—Wagner v. New York 
Kut Life Ins. Co., 91 A 1012, 88 
Conn. 536. 

Part payment see Infra 5 821 et seg. 

61. Cono.—Wagner v. New York 
i Kut. Life Ins. Co., supra. 

87 C.J. V 1U4 note 45. 

68. La.—Lake Charles First Nat. 
Bank V. Bell, 74 So. 628, 141 La. 
Ann. 53. 

63. U.S.—Scott V. Shreveport, C.C. 
La.. 20 F. 714. 

37 C.J. p 1114 note 47. 

64. La.—Waterman v. Dupeire, 156 
So. 405, 180 La. 320—^Farmers* 
Loan & Kortgage Co. v. Langley, 
117 So 137, 166 La. 251. 

N.Y.—^In re KcDougald's Bstate, 63 
N.Y.S.2d 895, affirmed 70 N.Y.S.2d 
200, 272 App Div. 176, applying 
Quebec law. 

Deftestloa of thing pledged 
Prescription was not interrupted 
by delivery of chattel mortgage notes 
as additional security, prescription 
being Interrupted only by detention 
of thing pledged.—Waterman v. Du¬ 
peire, 156 So. 405, 180 La. 820. 
Property on leased premises 
Tenants’ retention of their law 
books and office furniture In leased 
premises during tenancy was not an 
’’acknowledgment” of debt due land¬ 
lord for rent on theory that it con¬ 
stituted a continuous pledge inter¬ 
rupting prescription against claim 
for rent.—First Nat. Bank Bldg. Co. 
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V. Dickson & Denny, 21 So.2d 226, 207 
Lcl 298. 

Levy of teaces pledged for debt 
Where drainage district commis¬ 
sioners for twenty years had regular¬ 
ly levied and collected taxes pledged 
to payment of bonds, there was a 
continuing acknowledgment of debt, 
having effect of a continuing inter¬ 
ruption of prescription.—^Ernest K. 
Loeb Co. V. Avoyelles Drainage Dist. 
No. 8 of Parish of Avoyelles, La., D. 
C La., 60 F.Supp. 296. 

G5. N.Y.—^In re KcDougald’s Estate, 
63 N.Y.B.2d 895. affirmed 70 N.Y. 
'S.2d 200, 272 App.Div. 176, apply¬ 
ing Quebec law. 

37 C.J. p 1114 note 48. 

6A La.—^Marchajid’s Succession* 2 
La.App.,Orleans, 261. 

87 C.J. p 1114 note 49. 

67. La.—Scovel v. Gill, 30 ILa.Ann. 
1207—Kontgomery v. Levistones, 8 
Rob. 145. 

68. La.—Taylor v. Vosshurg Kineral 
Springs Co., 54 So. 907, 128 La. 
S64. 

69. Tex.—Shackelford v. Nellon, 
Civ.App., 100 S.W.2d 1037—Gray v. 
Powell, Civ.App., 282 S.W. 631. 

37 C.J. p 1114 note 50. 

XnstmaneiLt ia sahxre of deed of 
trust assigning interest in mineral 
lease for benefit of assignor’s credi¬ 
tors was held sufficient as renewal of 
notes to prevent bar of limitations.— 
Cavers v. Sioux Oil & Refining Co., 
Tex.Civ.App., 23 S.W.2d 421, reversed 
on other grounds, ComApp., 69 S.W. 
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ercnce to the debt in suit is not sufficienL^O The 
security must be given for the identical debt or it 
is not effectual to interrupt the statuteand it must 
be given to the creditorA mere offer to give 
security is insuflScient,^^ especially where the offer 
is rejected,^^ 

c. Accounts; Balance Sheets; Schedules in As¬ 
signments or Bankruptcy 

As a general rule, a debt listed In bankruptcy pro¬ 
ceedings or In an assignment for the benefit of credi¬ 
tors is not thereby acknowledged. 

An assignment for the benefit of creditors made 
to a third person does not constitute such acknowl¬ 
edgment of debts of the assignor as to remove them 
from the operation of the statute nor will the 
listing of the claim in the schedule of liabilities 
have such effect,although the contrary has also 
been held.^^ The statute is not interrupted by the 
debtoris acknowledgment made after the assign¬ 
ment that the debt was one of those on which pay¬ 
ment was to be made;78 but an assignment of a 
particular asset to be applied to the payment of a 
particular debt constitutes such acknowledgment of 
the debt as to take it without the statute.^^ One 
who has made an assignment for the benefit of cred¬ 
itors may revive thereafter by promise a claim 
against his estate.®® 

Admission in bankruptcy, A statement of a debt 
in the schedule of a bankrupt or an insolvent is 


not such an acknowledgment as will take the case 
out of the statute,®^ although the contrary has also 
been held.®® At any rate, the weight of authority 
is against the proposition that a mere sdieduling of 
a barred claim is a sufficient acknowledgment of an 
existing liability to authorize the bringing of an 
independent action thereon,®® or make it a provable 
claim ;®'^ but it has been held that an inventory and 
affidavit containing an acknowledgment of the d^, 
made by an insolvent before a commissioner in or¬ 
der to obtain his discharge, were sufficient®® 

A statement of account, rendered or accepted 
without objection as to its correctness, is an ac¬ 
knowledgment of the debt;®® but it has been held 
that an account stated does not take the original 
debt out of the operation of the statute of limita¬ 
tions, although it creates a new cause of action 
against which limitations begin to run from the 
time the account is stated.®*^ It has been held that 
the statute is not tolled by a mere failure on the 
part of the debtor to object to an account which is 
presented,®® or by a promise to examine the ac¬ 
counts®® and pay what is owing.®® A mere ac¬ 
knowledgment of the correctness of the items of an 
account is not sufficient where qualified by being 
made subject to a mutual settlement between the 
parties.®^ 

Promise to settle or account. Where a debtor 
promises his creditor to ‘'settle," using the word as 


2d 862, reliearixigr denied 48 S.W.2d 
678 

70ii Neb.—Afihby v Washburn, 87 N. 

W. 267, 23 Neb 671. 

Identification of debt generally see 
supra k 306. 

71. Ean.—Gragg v. Barnes, 4 P. 276, 
32 Knn. 301. 

72. N H.—Holt V. Gage, 60 N.H. 636. 
To whom acknowledgment made see 

infra § 819. 

78. N.a—Wells ▼. HiU, 24 S.E. 771. 
118 N.C. 900. 

74. NH.—^Exeter Bank v. Sullivan, 
6 N.H. 124. 

75. Ind.—Niblack v. Goodman, >67 
Ind. 174. 

87 C.J. p Ills note 79. 

76. UtahL.—^Holloway v. Wetzel, 46 
P.2d <365. 86 Utah 387, 98 A.L.R. 
1006. 

87 CU. p 1116 note 80. 

77. Iowa—Van Patten v. Bedow, 39 
N.W. 907, 75 Iowa 689. 

‘37 C.jr. p 1115 note 81. 

78. N.T.—Pickett v. Sing, 34 Barb. 
193, afOrmed 84 N.T. 176. 

79. Ala.—Goxpiu OTnzls quoted in. 
Harrison v. Mason, 191 So 916, 
919, 238 Ala. 497—CkKtpns 88xis 


quoted In May v. Mathers, 172 So. 
907, 908, 233 Ala. 654. 

D G.—^Thompson v. Shepherd, 12 D. 
C. 386. 

80l Ala.—Cozpiui Jtuds cited In. 
May V. Mathers. 172 So. 907, 908, 
233 Ala. 654. 

Iowa.—^Heilman v. E:iene, 35 N.W. 

516, 73 Iowa 448, 5 Azn.S.B. 693. 

87 C.J. p 1115 note 84. 

81. U.S.—Cozpiui Juds cited la 
Biggs v. Mays, G.C.A.Ark., 125 F. 
2d 693. 697—In re Povill, aC.A.N. 
T., 105 F.2d 157—In re Sanders, D. 
C.Ga., 20 F.Supp 98. 

DC.—^Fowler v. Pilson, 123 F.2d 918, 
74 App.D.0. 340. certiorari denied 
62 S.Ct 944, 816 U.S. 664, 86 LEd. 
1740. 

Tex.—^Martlndale Mortg. Co. v. Crow, 
OivApp, 161 S.W.2d 866, error re¬ 
fused. 

37 C J. p 1115 note 87. 

88. La.—Meridian Fertilizer Factory 
V. Collier, 192 So. ‘SSS, 193 Leu 816 
—Chalkley ▼. Pellerin, App., 186 
So. 382. 

37 C.J. p 1116 note 88. 

83. Utah.—O'DonneU v. Parker, 160 
P. 1192, 48 Utah 573. 

37 C.J. p 1116 note 89. 
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84. U.S.—In re Wooten, D.C.N.C.r 
118 F. 670. 

85. N.T.—^Bryar v. WiUcocks, 3 Cow. 
159. 

88. Ala—Corpus Jnxls quoted in 
Harrison v. Mason, 191 So. 909, 911, 
29 AlaApp. 64, certiorari denied 
191 So 916, 238 Ala 497. 

N.C.—Little V Shores, 17 S E.2d 503, 
220 N.C 429 

Tex.—^Texas Co v. Wilbanks, Ov. 

App., 105 S.W.2d 448. 

37 C J. p 1115 note 70, 

87. Ala—Corpus Juris quoted ia. 
Harrison v. Mason, 191 So. 909, 
911, 238 Ala 497. 

N.T.—Pox V. Patachnlkoff, 132 N.T, 
S. 840, 75 Miac. 113 

88. Pa—Farreirs Estate, 19 Fa 
Dist 651, 552, affirmed 44 PaSu- 
per. 474. 

37 C J. p nil note 77. 

88. La—^Marqueze v. Bloom, 22 La 
Ann. 828. 

Tex.—Campbell ▼. wyatt. Civ App., 
217 S.W. 743. 

98. Hy.—Boone t. Clarkson, 2 Ky, 
Op, 601. 

37 C.J. p nil note 79. 

91. Ark.—Harlan v. Bemi^ 22 Ark. 

217, 76 Am.D. 428. 

37 C.X p nil note $1. 
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equivalent to “pay,” such promise is sufficient to re¬ 
pel the bar of the statute of limitations but, 
where a promise to “settle” looks merely to a fu¬ 
ture adjustment of accounts as between the par¬ 
ties, it is insufficient for such purpose,®^ particu¬ 
larly where some items are and others are not af¬ 
fected by the statute of limitations,^* unless there 
are other circumstances or expressions which in¬ 
dicate an intent to pay the amount which shall be 
found due,®® in which latter case the expression 
of an opinion that nothing will be found due will 
not rob the acknowledgment of its efficacy.®* How¬ 
ever, it has been held that a promise to “settle ac¬ 
counts,” unaccompanied by expression of unwilling¬ 
ness to pay, is a sufficient acknowledgment of the 
debt.®7 The effect of a statement of a desire to 
settle will be overcome by contemporaneous state¬ 
ments evincing a refusal to pay.®® 

Stipulation to settle controversy, A stipulation 
between the parties to a pending suit to settle the 
controversy which provides for the pa 3 ntnent by de¬ 
fendant of an agreed sum in monthly installments, 
and that until the full amotmt is paid the action shall 
be marked “reserved generally,” has been held not 
such an acknowledgment of the debt as removes the 
bar of limitations.®® 

A fiduciary in scheduling a debt in his account 
filed with the court acknowledges the debt,i Wheth¬ 
er a statement by an executor in an account which 
the law requires him to file in the probate court 


can ever properly be regarded as a promise or ac¬ 
knowledgment by him in his individual capacity, 
made to his personal creditor, may be questionable 
but at any rate the account must contain a clear 
admission of liability in order to remove the bar 
of the statute of limitations.® 

A balance sheet on which the debt is listed has 
been held to be* and not to be® an acknowledgment 
of the debt. 

The listing of the debt on a tax return has been 
held not to be an acknowledgment of the debt.® 

d. Note; Check 

The giving or renewal of a note or a check is gen¬ 
erally held to be an acknowledgment of a debt so as to 
take it out of the operation of the statute of limitations. 

The giving of a note or a renewal of a note will 
generally operate as an acknowledgment of a debt 
to take the case out of the operation of the statute 
of limitations^ whether given for the full debt or 
for a part thereof,® or for interest thereon.® A 
renewal of a note indorsed on it will be sufficient as 
an acknowledgment to take the case out of the op¬ 
eration of the statute.^® It has been held that a 
substituted note not given as a new promise or a 
new acknowledgment, but only to preserve in lasting 
form, on good paper, the old promise and old note, 
is not a sufficient acknowledgment of the old note 
to take it out of the statute of limitations.ii Notes 
given in renewal of other notes keep the latter 
alive.i® An indorsement of a notei® and a prom- 


92. Cal.—^Tusrsrle v. Minor, 18 P. 181, 
76 Cal, 96. 

37 C.J. p lirs note 28. 

98. Pa.—Shaffer's ESstate, 76 A. 716, 
228 Pa. 36. 

37 C.J. p 1118 note 29. 

94. Pa.—^Keim v. Kaufman, 4 Pa- 
Dist. 234. 13 Pa.Co. 539. 

95. Vt.—Bliss V. Allard, 49 Vt. 350. 
37 C.J. p 1113 note 81. 

96. Minn.—^Diamond Milling Qo. v. 
Chicago. M. & St P. Ry. CoJ, 171 
X.W. 799, 142 Minn. 181. 

37 C.J. p 1113 notes 82, 33. 

97. Vt—Hunter v. Kittredge, 41 Vt 
359. 

37 C.J. p Ill'S note 38. 

98. Conn.—Currier v. Lockwood, 40 
Conn. 849, 16 Am.R. 40. 

99- N-T.—Hquitable Trust Co. v. 
MacLaire, 135 N.Y.S. 1022, 77 SCisc. 
116. 

1- La.—ChaJkley ▼. Pellerin, App., 
186 So. 382. 

i Conn.—^Radigan v. Hughes, 79 A. 
50, 84 Conn. 137. 

a. Conn.—^Radigan v. Hughes, supra. 
37 CJ-. p 1115 note 73. 

^ U.S.—Victory Iny; Cozp. v. Musk¬ 


ogee EUec Traction Co. C.CJ^.Okl.. 
160 F.2d 889, 161 AJLuR. 1436, cer¬ 
tiorari denied 66 S.Ct 232. 326 U.S. 
774, 90 JjlJEA. 467—Cummings v. 
Langroise, D.O.IdaJho, 36 F.Supp. 
174, affirmed, CLCLA., Langroise v. 
Cummings, 123 F.2d 969, certiorari 
denied 62 &.Ct, 944, 316 US. 664, 86 
L.£3d. 1741. 

CaL—^Baiik of America Nat Trust & 
Savings Ass’n v. Hunter, 67 P.2d 
99, 18 Cal.2d 592. 

Si Mich.—Glass v. Unehorg, 295 N. 

W. €47, 296 Mich. 80. 

Utah.—Weir v. Bauer, 286 P. 936, 75 
Utah 498. 

6. Wash.—^Trethewey v. Green Riv¬ 
er Gorge, 186 P.2d 999, 17 Wash.2d 
697. 

7- CaL—Bank of America N. T. St S. 
Al. V. Hollywood Imp. Co., 117 P. 
2d 13, 46 Cal.App2d 817. 

La.—American Nat Bank v. Bauman, 
140 So. 174 La. 239. 

N.I>.—Hoffman v. Ness, 300 N.W. 428, 
71 N.I>. 363. 

Okl.—Corpus Juxls oltad la Campbell 
V. Discomb-Daniel Lumber Co., 142 
P.2d 971, 973, 193 OkL 329. 

Pa.—^Aarons v. Stone, 39 Fa List & 
Co. 27. 


Tex.—San Jacinto Lumber Co. ▼. 
Kerr, Civ»App., 112 S.W.2d 383, er¬ 
ror dismissed. 

37 C.J. p 1114 note 60. 

Giving note as part payment see in¬ 
fra 5 829. 

& Conn.—Wagner v. New York Mut 
L. Ins. Co., 91 A. 1012, 38 Conn. 
536. 

37 CJ. p 1114 note 61. 

9. Wis—Accola v. Giese, 271 N.W. 

19, 228 Wis. 431. 

37 C.J. p 1114 note 62. 

10- N.Y.—^Maurice v. Fowler, 138 N. 

Y.S. 425, 78 Misc. 357. 

37 C.J. p 1114 note 65. 

IL Ohio.—Gkiodrlch v. Case, 67 NB. 

295, 68 Ohio St 187. 

37 C.J. p 1115 note 69. 

12. N.Y.—^First Nat Bank v. Hx- 
change Nat Bank, 158 N.Y.S. 818, 
164 N.Y.S 1092, 179 App.Div. 22, 
modified on other grounds, 128 N.E. 
368, 226 N.Y. 638 

37 C J. p 1115 notes 66, 68. 

Actloa oa renewal note not baxxsilr 
although original note was outlawed 
—Sentney v. Sinclair, 286 P. 269, 130 
Kan. 360. 

13. La.—Whitley v. Boatner,-134 Sa 
736, 17 La-Appu 128. 
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ise to renew a note^^ have been held to be an ac¬ 
knowledgment, although it has also been held that 
a promise to give a new note is not of itself suf¬ 
ficient, since it is too indefinite to constitute an ad¬ 
mission consistent with a promise to pay.^s 

The issuance or giving of a check has been held 
to be an acknowledgment of the debt,^® unless it 
fails sufficiently to identify the debt.^^ 

e. Offer of Compromise 

An offer of compromise, arbitration, or reference Is 
generally held not to take a case out of the operation of 
the statute of limitations. 

An offer of a compromise is not sufficient to take 
a case out of the statute of limitations,particu¬ 
larly where the debtor declares he will not pay 
more,^® or where his offer indicates that he regards 
the indebtedness as paid ,20 or where the offer is 
not accepted,2l and especially if it is coupled with 
an unmistakable determination to pay nothing if 
the offer is not accepted.^^ Also an admission con¬ 
tained in a writing the purpose of which is to pro¬ 


cure a compromise of a barred claim is not suffi¬ 
cient,23 nor is an offer to refer to arbitration,*^ 
especially if the offer is refused by the creditor.25 
An offer of settlement made merely with the view 
of avoiding trouble and litigation will not revive a 
barred debt,*® but an offer to convey land in sat¬ 
isfaction of the debt has been held to be a sufficient 

acknowledgment.*^ 

A stipulation for a reference has been held to be 
insufficient as an acknowledgment** 

An offer to pay part of an acknowledged debt 
has been held to renew the entire debt,*® but it has 
also been held that such an offer is not an acknowl¬ 
edgment of the debt.30 The effect of an offer to 
make a part payment in full settlement of the debt 
has been held to turn on whether the offer is con¬ 
sistent with an intention to pay the debt in the 
event that the negotiations fail.®! 

There is conflict in the decisions as to the effect 
of an offer or promise to pay the principal or debt 
exclusive of the interest; by some courts it is held 


Tex.—stem v. Hamman, 01v.App., 13 
6.W.2d 234, certified questions an¬ 
swered 6 S.W.2d S52, 118 Tex. 16, 
rehearing denied 9 S.W*2d 1104, 
118 Tex. 16. 

14. Oal.—^Kaston t. Ash, 116 P 2d 
>483. 18 CaL2d 530. 

€7 ax p 1114 note 63. 

15. Fa.>—Ritter’s Sstate, 28 A 1011, 
161 Pa, 79—Hartranft’s Estate, 26 
A 104, 153 Pa. 530, 34 AmS.H. 
717. 

1& Iowa.—Wentland v. Stewart, 19 
K.W.2d 661, 236 Iowa 661, 161 AJL, 
R. 1206. 

La.—^Victory Gravel Co. v. Dyer, 134 
So. 701, 17 La.App. 123. 

N.X—Dletnch -v. I7atlonal Camp, 
Patriotic Order of America, 143 A 
77, 6 N.JM1SC. 763. 

Tex.—^First Nat Banh v. Gajxible, 
132 S.W.2d 100, 134 Tex. 112, 125 A 
1L.R. 265. 

Check as part payment see Infra S 
329. 

Suhstitate check given, hy employ¬ 
er to compensation claimant, In place 
of original check covering last pay¬ 
ment made more than one year previ¬ 
ously, was held not to extend llmita.r 
tion on claim for additional compen¬ 
sation.—Samland v. Ford Motor Go, 
244 N.W. 404, 128 Neb 319, 87 A.L.R. 
1475. 

17. US.—^Mann v. Pacific Land & 
Cattle Co., aC ACal., 107 F.2d 862. 
Cal—Clunln v. First as^deral Trust 
Co., 207 P. 1009, 189 Cal. 248. 

Iowa.—Henneman v. Taber, 200 N.W. 
218, 193 Iowa 677. 

Okl.—Vernon Nat. Farm Loan Ass’n 
T. Helf, 129 P.2d 845, 191 Okl. 292. 


Identification of debt in general see 
supra § 306. 

la IT.S—^Blggs V. Mays, CCAArk., 
125 F.2d 693—Nagle v. Herold, D.C. 
N.T, 30 F.Supp. 905. 

Aria—-John W. 3Iasury & Son v. Bis- 
bee Lumber Co., 68 P.2d 679, 49 
Arlz. 443. 

Iowa.—Koht V. Dean, 261 N.W. 491, 
220 Iowa '56. 

Sy.—City of Olive Hill v. Gearhart, 
157 S.W.2d 481, 289 Ky 58. 

S.D.—^F. M. Slagle & Co. v. Bushnell, 
16 N.W.2d 914, 156 ALR. 1070. 
Va.—Nesbit v. Galleher, (5 S.E.2d oOl, 
174 Va 143. 

•37 C.J. p 1112 note 7. 

19. Isu—Lackey v. Maemurdo, 9 La 
Ann. 15. 

80. Ky.—^Marcum v. Terry, 142 S.W. 
209, 146 Ky. 145, 37 t. R.A,N.S, 
885. 

81. U.S.—Nagle v. Herold, DCN.T., 
80 F.Supp. 905. 

Iowa—(Stewart v. McFarland, 60 N. 

W. 221, 84 Iowa 55. 

Va—Nesbit v. Galleher, 5 'S.E.3d 501, 
174 Va 143. 

Note given, in compromise Bettlemeii.t 
Where there was no evidence that 
notes discharged original debt but 
notes evidenced a compromise, the 
transaction did not cancel original 
debt or create a new debt and, there¬ 
fore, action could be maintained on 
original debt and notes could be re¬ 
lied on as evidence of agreement and 
promise to pay ^ebt within period of 
statute of limitationa—Wllhams v. 
Lawyer's Co-op. Pub. Co., 187 So. 
788, 136 Fla B84. 
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88. N.Y.—Creuse v. Deflganlera 23 
N.Y.Super. 122. 

83. TJ.S.—Corpus Juris cited la, 
Biggs V. Mays, aClAArk., 125 F.2d 
693, 699. 

Miss.—Philp V. Hicks. 73 So. >610, 112 
Miss. 581. 

84. CaL—Curtis v. San Francisco, 11 
P. 748, 70 CaL 412. 

37 C.J. p 1113 note 13. 

25. TJ.S.—Corpus Juris cited In 
Biggs V. Mays, aCAArk, 125 F.2d 
693, 699. 

N.H.—Rosslter v. Colby, 52 A 927, 
71 N.H 386. 

aa Neb.—Nelson v. Becker, 48 N.W. 
962, 32 Neb. 99. 

37 C.J. p 1113 note 19. 

87. Wash.—Cannavina v. Poston, 

124 P.2d 787, 13 Wa8h.2d 182. 

88. Mich —Ten Eyck v. Wmg, 1 
Mich. 40. 

89. Conn.—Austin v. Bostwlck, 9 
Conn. 496, 25 Am.D. 42. 

Iowa—^McClure v. Smeltzer, B69 N. 
W. 888, 222 Iowa 732. 

30. U.S—Downey v. Palmer, aOA 
N.Y., 114 F.2d 116—Mann v. Pa¬ 
cific Land & Cattle Co., C.CA.Cal., 
107 F.2d 862. 

Cal.—^Helser v. McAlpine, 67 P.2d 
141, 120 Cal.App.2d 464. 

N.Y.—Levin v. Noble, 55 N.Y.S.2d 
448, 269 APP.Div. 808—National 

Shawmut Bank of Boston v. Sher- 
brooka 86 N.Y.S.2d 594. 

31. N.Y.—Brill V. Brandt, 26 N.Y.S. 
2d 477. 176 Misc. 580, affirmed 31 
N.Y.S.2d 674, 263 App.Div. 811, af¬ 
firmed 48 N.H.2d 718, 289 N.T. 581. 
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to revive no part of the debt,32 by others it is held 
to revive the debt as to the principal only,3S while 
by still others the whole debt is held to be re- 

vived.S4 

f. Provisions in Wills 

An acknowledgment or direction In the debtor’s wll 
to pay a debt has been generally held to toll or remove 
the bar of the statute of limitations. 

A direction in the debtor’s will to pay a debt is 
suflBcient to toll or remove the bar of the statute of 
limitations,*® as is the recognition of a debt in the 
will itself,*® provided the admission contains all of 
the requisite elements of a legally sufficient acknowl- 
edgment.*^ The admission of a debt must be un¬ 
qualified,** and the debt admitted must be sufficient¬ 
ly identified.** Barred debts of a testator are not 
revived by a direction in his will for the payment of 
all of his just debts, whether such direction is ex¬ 
press^* or merely inferable from such expressions 
as "after paying my debts nor are they re¬ 
vived by a provision for payment out of assets 
which prove valueless.^* A written acknowledg¬ 
ment of a debt in the form of an unexecuted will 
does not suspend the running of the statute,^* but 
an acknowledgment in a defectively executed will 
has been held sufficient and a schedule of debts 
prepared and acknowledged by a testator at the 


S314 

time of making his will starts the statute to running 
anew.^® 

A trust in personal estate created by a will for 
the payment of debts has been held not to affect the 
bar of the statute,^® In the absence of a specific 
charge or an express trust, debts are not taken out 
of the statute as against lands devised, even though 
by law such property is charged with the payment 
of decedent’s debts.^^ Where, however, there is 
an express trust to pay decedent’s debts, the running 
of the statute will be interrupted as to claimants not 
barred at the testator’s death,^* but debts which 
are barred at his death are not revived by sudi 
trust,^* and it has been held that, unless it appears 
that the testator intended to waive the statute of 
limitation, such a trust will not affect the applica¬ 
tion of the statute.®* It has been held that, if a leg¬ 
acy or devise given in satisfaction of a debt is re¬ 
lied on as an admission of a debt, the legatee or 
devisee, by electing to enforce his claim as credi¬ 
tor, waives the admission and cannot rely on it to 
prevent the operation of the statute.®! 

The running of the statute is interrupted where 
an employer acknowledges himself indebted to an 
employee and promises to pay sudi indebtedness by 
provision in his will,®* or at death,®* although the 
amount of the debt is not stated or fixed by him at 


32. Ala.—Pearson v. Darrinsrton, 82 
Ala. 227. 

37 C.J. p 111« note 75. 

38. N.T.—Hartley v. Requa. 89 N.T. 

S. 846, 17 Misc. 74. 

87 C.J. p 1115 note 76. 

34. Conn.—^Poster v. fimith, 62 
Conn. 449. 

87 C.J. p 1116 note 77. 

35. Ky.—^Fidelity & Casualty Co. of 
New York v. Crass. 61 S.W.2d 385. 
249 Hy. 827. 

Md.—Wyeth v. Safe Deposit & Trust 
Co. of Baltimore. 4 A.2d 753. 176 
Md. 869. 

"Va.—Wilson v. Butt. 190 S.E. 260. 

168 Va. 259, 109 A.IiR. 1434. 

37 aj. p 1117 note 25. 
aa D.C.—^Dawson v. Taylor, 4 P.2d 
430, 55 APP.D.C. 237. 

3fd.—Wyeth v. Safe Deposit & Trust 
Co. of Baltimore. 4 A.2d 753, 176 
Md. 369. 

24 C.J. p 302 note 78, 

37. Neb.—^In re Soukup's Bstate. 6 
N.W.2d 615, 142 Neb. 456. 

Pa.—^In re Deisher’s Estate^ Orph., 
37 Berks Co.L.J. 101. 

Elements of acknowledgment see su¬ 
pra S 608. 

38. Iowa.—Stewart v. McFarland. 
50 N.W. 221, 84 Iowa 551. 

W.Va.—Stansbury y. Stansbury. 20 
W.Va. 23. 


The promise or aoknowledgmeat | 
must be unooaditloaal, or. if coupled 
with terms and conditions of any 
kind, they must be fulfllled.—^Stew¬ 
art V. McFarland. 50 N.W. 221. 84 
Iowa 55—37 C.J- p 1117 note 23. 

39. W.Va .—In re Kneeream's Es¬ 
tate. 196 S.E. 362, 120 W-Va. 147. 

37 C.J. p 1117 note 24. 

Identification of debt generally see 
supra § 306. 

40. Ey.—Cozpus JUzis quoted In 
Jones* Ezfr v. Jones. 122 SW.2d 
779 780. 

37 C.J. p 1117 note 16—24 C.J. p 302 
note 76. 

41. Ala.—Starke v. Wilson. 65 Ala. 
676. 

N.C.—Walker ▼. CampbeU. 8 N.C. 
304. 

43. Pa.—In re Gannon. 6 PaDist. 
541. 

43. Mo.—^Allen v. Collier, 70 Mo. 
138, 85 Am.R 416. 

N.T.—Smith V. Camp, 12 N.Y.S. 868, 
58 Hun 434. 

Sf the Instrument is not propeidy 
attested and. therefore, does not con¬ 
stitute a valid win. it will not opeiv 
ate as an acknowledgment.—Allen v. 
Collier, 70 Mo. 133, 85 Am.R. 416. 

Xf the will is revoked before the 
creditor knows of the pronuse or ac¬ 
knowledgment. it wlU be ineffective. 
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—Smith V. Camp. 12 N.Y.S. 363, 58 
Hun 434—Petrie v. Mott, 38 BCun. 
N.Y., 259. 

44. Philippine.—-Medel v. Avecilla. 
15 Philippine 465. 

45. Tenn.—Rogers v. Southern, 4 
Bazt. 67. 

46. Ey.—Campbell v. Sullivan, 
Hard. p. 17. 

37 G J. p 1117 note 29. 

47. Ala—Starke v. Wilson, 65 Ala. 
676 

37 C. j. p 1117 note 30. 

48. Pa.—Agnew v. Fetterman, 4 Pa 
56. 45 Am.lX 671. 

R.I.—Woonsocket Sav. Institute v. 
Ballou. 16 A. 144, 16 R.I. 851, 1 
Ij.RA. 555. 

49. Pa—^Agnew v. Fetterman, 4 Pa 
56. 45 Am.D. 671. 

37 C.J. p 1117 note 32. 

50. Va.—Johnston v. Wilson, 29 
Gratt. 879, 70 Va 379. 

51. Iowa.—Stewart v. McFarland. 
60 N.W. 221. 84 Iowa 65. 

24 O.J. p 803 note 78. 

53. Md.—am V. Donovan. 64 A. 117, 
96 Md. 518. 

37 C.J. P 1117 note 34. 

58. IlL—Nelsh v. Gannou, 64 NJD. 

1000, 198 DL 219. 

,37 CJ. p 1117 note 36. 
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the time of the promise.54 In the case of such 
promise the statute does not begin to run until the 
death of the pronrisor.55 The statute is not inter¬ 
rupted, however, by a mere expression of an intent 
to compensate by testamentary provision which falls 
short of a binding promise or contract,®® especial¬ 
ly where made to a stranger,or by a legacy ac¬ 
knowledging a debt of gratitude, not a legal obli¬ 
gation.®® 

g* Admissioiis in Judicial Proceedings 

An admission of a debt fn a judiciai proceeding may 
constitute an acknowiedgment of the debt so as to take 
It out of the operation of the statute of limitations. 

The statute is tolled by an unqualified acknowl¬ 
edgment of an existing indebtedness made in a 
pleading filed in a former®® or pending®® action, to 
which the creditor is a party,®i especially where a 
liability and willingness to pay are inferable there¬ 
from,®® and, in order to revive a debt by an ad¬ 
mission in pleading, there must ordinarily be im- 
jdied from it a promise to pay or recognition of a 
subsisting obligation and a willingness to pay; oth¬ 
erwise it is insuEBLcient®® 

An admission in an affidavit for continuance 
which implies a determination to rely on the stat¬ 


ute,®^ or an answer of a garnishee which does not 
admit a subsisting debt,®® will not revive a barred 
debt. Affidavits stating that a mortgage indebted¬ 
ness was an actual bona fide indebtedness against 
real estate, made for the purpose of having it de¬ 
ducted from the assessed valuation, do not consti¬ 
tute a sufiScient acknowledgment of the debt to pre¬ 
vent the running of limitations;®® but an admission 
of indebtedness contained in an affidavit or answer 
of the debtor filed in opposition to the appointment 
of a receiver has been held sufiScient.®^ Where the 
admission of a witness acknowledges a debt as a 
subsisting one, and clearly implies a willingness to 
pay,®® the operation of the statute will be suspend¬ 
ed or a barred debt revived;®® but, if there is no 
admission of fact from which a liability and willing¬ 
ness to pay can be inferred, the acknowledgment is 
insufificient.'^® An admission made in a deposition 
has been held sufficient.^^ 

A mere brief of evidence, not signed by the party, 
cannot have effect as an acknowledgment removing 
the bar of a debt against him.^® A judgment or 
decree entered by consent or confession is sufficient 
to toll the statute;'^® but merely suffering a judg¬ 
ment by default will not have such effect nor will 


54. m.—Neish T. Gannon, supra. 
Amount of debt generally see su¬ 
pra S 306. 

55. M-inh. —^Davls V. Teacbout, S5 N. 
W. 475, 126 Mich. 135, 86 Ajn.S.R 
631. 

37C J. p 1117 note 37. 

6Si La—Watson v. Barber, 30 So 
127, 105 La. 799. 

37 C J. p 1118 note 38. 

67- Ill —Collar v. Patterson, 27 N E. 
604, 137 Ill 403. 

Acknowledgment to stranger gener¬ 
ally see infra $ 319. 

68. Ohio.—McNeal v. Pierce. 75 N. 
E 938, 73 Ohio St. 7, 112 Am.S.H. 
696, 4 Ann.Cas 71, 1 L.R.A,N.S., 
1117. 

37 C.J. p 111« note 40. 

59 . ^ex.—^McLendon Hardware Co 
y. Jewett Lumber & Hardware Go., 
Clv-App.. 157 S.W 2d 452, error re¬ 
fused. 

37 C.J. p 1116 note 93—24 C.J- p 301 
note 62. 

Jndgad as of time made 

In suit on guaranty, debtor’s ad¬ 
mission of indebtedness in petition 
previously brought by debtor against 
creditor must be tested as made at 
time of filing of debtor’s petition — 
Mlchelin Tire Co. v. Delcourt, La. 
App, 149 So. 313, rehearing denied 
150 So. 303 

6CK Ga.—Roberts v. Lea:^ 88 S.E. 

996, 108 Ga. 806. 

37 C J. p 1116 note 93. 


Acknowledgment after suit brought 
see supra § 304. 

Aoknowledgment la oomplsiat 
Unequivocal acknowledgment of 
debts by irrigation district in peti¬ 
tion for composition of indebtedness 
revived any debts against which 
statute of limitations had run, so 
that petition was not dismissihle on 
ground that debts of which composi¬ 
tion was sought were barred by lim¬ 
itations.—Kiles V. Trinchera Irr. 
Dist., CC.A.O 0 I 0 . 136 F.2d 894 

61. N J—Everitt v. Williams. 45 N. 
J.Law 140. 

N.T.—^Bloodgood v. Bruen, 8 N.T. 
362. 

24 C J. p 301 note 63. 

62. S.0—Sumter v Morse, 11 SC. 
Eq. 87- 

37 ax P 1116 note 95 

63. Wash.—^Addison v. Stafford, 48 
P.2d 202, 183 Wash. 313. 

37 C J. p 1116 note 97 ~ 

Essential elements of acknowledg¬ 
ment see supra S 308. 

64. H.a—Newbem Bank v. Sneed, 
10 Na 500. 

66. Ean.—Sihert v. Wilder, 16 Kan 
176, 22 Ain-R. 280. 

37 C.X p 1116 note 4. 

60. Ind.—Central Trust, etc., Co v. 
Eirkman, 127 N.E. 4*52, 73 Ind.App. 
683. 

07. Pa.—Mitchell V. Liberty Clay 
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Products Co., 189 A. 353, 291 Fa. 
282. 

87 C.J. p 1116 note 6. 

68- N.T.—^Bloodgood v- Bruen, 8 N 
T. 362 

37 ax p 1116 note 7. 

69. Va —^Dinguid v. Schoolfleld, 32 
Gratt. 803, 73 Va. 803. 

70. Conn —^Sanford v. Clark, 29 
Conn. 467. 

PcL—Osborne v. Township of Ridge- 
bury/ 35 Pa.DiBt. 6b Co. 169. 

71. N.M.—Joyce-Pruxt Co. v. Mea¬ 
dows, 244 P. 389, 31 N.M. 836. 

37 C.J. p 1116 note 10. 

Aauiwers, over protests, to inter¬ 
rogatories were properly held to he 
no basis for revival of Judgment 
debt or lien.—Pugh v. Heating & 
Plumbing Finance Corp, 161 P.2d 
714, 49 N.M. 234. 

712 , Qa.—^Bryan v. Edward, 22 S.BI 
915, 96 Ga. 813. 

73. Iowa.—Gilman v. Heitman, 113 
N.W. 932, 137 Iowa 336. 

Ohio.—^Bissell v. Jaudon, 16 Ohio St. 
498. 

74. IlL—Boone v. Colehour, 46 K.E. 
253. 165 Ill. 305. 

N-C—^Lane v. Richardson, 79 N.C 
169. 

AoquleBoeaoe la court decree^ sen¬ 
tencing decedent to make restitution 
for fraud In stock sale, was held not 
such admission of Indebtedness as 
would toll limitations statute.—In re 
[Gartner’s Estate^ 94 Fa.Super. 45. 
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a confession of judgnient before an officer itnau- 
thorized to enter it.76 A statement of indebtedness 
made as a basis for a judgment confessed will cre¬ 
ate a new cause of action against which the statute 
may run independently of the original debt.^® 

§ 315. Conditional Promises 

A conditional promise to pay a debt will toll or re¬ 
move the bar of the statute of limitations only If the 
conditions are satisfied. 

Since an acknowledgment or a promise which re¬ 
vives a barred debt is a voluntary one, conditions 
binding on the creditor may be imposed by the 
dcbtor,^^ and, when such conditions are imposed, the 
promise is insufficient to remove the case from the 


statute,^® unless the creditor shall have accepted 
the conditions^® before withdrawal of the offer,®® 
and, as discussed infra this section, there is proof 
of their fulfillment Within these rules are offers 
to pay in property other than money,a promise 
to pay when the debtor sells certain property,®® 
or collects a debt from another,®® or if time enough 
is given him;®^ or to pay whatever a third party 
may find to be due.®® Where the offer is accepted, 
the promise operates to take the debt out of the 
statute,®® as where it is to pay if the debtor can¬ 
not prove payment,®^ if the debt is established,®® 
if another has not paid,®® or if another does not 
pay.®® In some jurisdictions, however, a condition¬ 
al promise to pay if the debtor owes has been held 
insufficient,®i even if the promise in that form is 


75. Ean.—v. Stalker, 4 KCn. 
283. 

78. Iowa—Trenery v. Swan, 61 N. 

W. 947, 98 Iowa 619. 

77- U.S.—Rahilly v. O’Lauarhlin, C- 
C.A.N.D., 1 F.2d 1. 

Arxz.—Corpus Juris dted In John W. 
Masury & Son v. Bisbee Lumber 
Co., 68 P.2d 679, 690. 49 Arlz. 443. 
Cal —Corpus juris cited in Heiser v. 
McAlpine, 67 P.2d 141, 143, 20 CaL 
2d 467. 

Conn.—^Potter v. Prudential Ins. Co., 
142 A. 891, 108 Conn. 271. 

Tex.—Shackelford v. Neilon, Ctv. 
App., 100 6.W,2d 1037—Remy v. 
Sayej, Civ.App., 13 S.W.2d 472. 

37 C.J. p 1118 note 42. 

78. Cal.—Heiser v. McAlpine, 67 P- 
2d 141. 20 Cal,App.2d 467—Maurer 
V. Bernardo, 5 P.2d 36, 118 Cal. 
App. 290—^Porlstlere v. Alonje, 277 
P. 367, 98 Cal.App. 568—^Hayes v. 
O'Marr, 253 P. 749, 81 CaLApp. 
210 . 

Conn.—^Potter v. Prudential Ins. Co., 
142 A. 891. 108 Conn. 271. 

Del.—^Hart v. Deshona, 8 A. 2d 85, 1 
Terry 218. 

X.J.—^Evers v. Jacobsen. 2i8 A.2d 89. 
129 N.J.Law 89—^Howell v. Wal¬ 
lace, 10 A.2d 486, 18 N.J.Misc. 48. 
X-Y.—^Epplcr V. Van Vleck, 16 N.Y. 
S.2d 809. 

N.C.—Smith V. Gordon, 169 BJSL 634, 
204 N.C. 695. 

Okl.—Stone v. Smoot, I3l T?M 85, 
191 Okl. 512. 143 A.LR. 1426. 

Pa —^Receiver of Anthracite Trust 
Co. V. Lousrhran. 19 A 2d 61, 341 
Pa. 142, 133 A.L.R. 971—Chapman 
Slate Co. V. Pembroke, Inc., Com. 
PL, 29 North.Co. 62. 

R.L—La France v. Moquin, 141 A. 
307, 49 R.I. 151. 

Tex.—^Tork v. Hughes, Coxn.App., 286 
S-W- 165—'Firestone Tire & Rub¬ 
ber Co. V. Happy Motor Co., Civ. 
App., 152 S.W.2d 778—Smallwood 
V. Melton. Civ.App., 97 6.W-2d 781, 
error dismissed— C H. Hyer & 


Sons V Morrow, Civ.App, 16 S.W. 
2d 938. 

37 C.J. p 1118 note 43. 

Promise held uucoaditiOBal 

Debtor's promise to pay account 
if creditor would send itemized bill 
was held sufficient to remove bar of 
statute of limitations and revive 
original obligation.—Hill v. Ring^ 
gold, 164 S.E. 412, 112 W.Va, 374. 

Promise to pay ia isutaUments 
may be absolute.—^Foster v. Smith, 
62 Conn. 449—37 CJ. p 1118 note 48. 
Conditioiui as to payment 

(1) An unconditional acknowledg¬ 
ment of the indebtedness has been 
held sufficienf^ "no matter what the 
conditions as to payment may have 
been.”—^Western Casket Co. v. Es¬ 
trada, Tex.Civ.App., 116 S W. 113, 
114. 

(2) A provision which goes only to 
the time of payment does not con¬ 
trol an absolute promise to pay.— 
Thlsler v. Stephenson, 103 P. 987, 54 
Wash. 605—37 aj- p 1118 note 63, p 
1119 note 73. 

79- N.Y,—Eppler v. Van Vledi^ 16 
N.T.S2d 809. 

Tex.—^Remy v. Sayeg, Civ.App., 13 S. 
W.2d 472 

37 aJ. p 1118 note 44. 

Conditioned on peatformance of ored- 
itor's obligations 

An "acknowledgment," which ad¬ 
mits the existence of a debt and con¬ 
tains a promise to pay the debt when 
the creditor has performed certain 
obligations which the creditor agreed 
to perform at the time the debt j 
was originally contracted, is not a| 
"conditional acknowledgment" and 
tolls a statute of limitation.—^Stone 
V. Smoot, 131 P.2d 85, 191 Okl. 512, 
143 A.L.R 1426. 

80- Ky.—^Fftrrell v. Records, 219 6 . 
W. 792, 187 Ky. 468, 12 A.L.R 
541. 

37 C.J. p 1118 note 45. 

81. Ariz.—John W. Masury St Son 
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V. Bisbee Lumber Co., 68 P 2d 
679. 49 Ariz. 443. 

37 C.J. p 1118 note 47 

82. N.C.—^Bates v. Herren, 95 N.C. 
888 

37 C.J. p 1118 note 49. 

83. Neb.—Cook v. Parley, 95 N.W. 
683, 1 Neb., Unoff., 540. 

84. La—Tyson v. McGill. 15 La, 
145. 

A promise to pay in atipnlated 
time 18 a sufficient new promise.— 
Mandel v. Gundershimer, 61 Ill App. 
332. 

[85- Pa.—^Linderznan v. Pomeroy, 21 
A. 820, 142 Pa. 168, 24 Am.S.R 
494. 

86^ U.S.—^Randon v. Toby, Tex., 11 
How. 493, 13 L.Ed. 784. 

37 C.J. p 1118 note 64. 

87. N.C.—^Richmond v. Fugua, 33 N. 
C. 445. 

I 37 C.J. p 1118 note 55. 

Contrary view 

"The promise of the defendant to 
pay the account if he did not prove 
that he had paid it—^he insisting at 
the lime that he had paid it.—^was 
more in the nature of a wager on 
the result cf the suit than of such a 
conditional undertaking as would be¬ 
come absolute and binding when the 
condition was performed, and we re¬ 
gard it as insufficient to prevent the 
operation of the statute."—Moore v. 
Stevens, 33 Vt. 308, 310. 

88. N.Y.—Shaw V. Lambert, 43 N.T. 
S. 470, 14 App Div. 265. 

87 C.J. p 1118 note 66. 

89. Vt.—Sweet V. Hubbard, 36 VL 
294. 

37 C.J. p 1118 note 57. 

90. Pa,—Croman v. Stull, 12 A. 312, 
119 Pa. 91. 

91 . Pa,—^Llnderman v. Pomeroy, 21 
A. 820, 142 Pa, 168, 24 AnuS-R. 
494. 

Tex.—^Meyer v.. Andrewai 7 S.W. 314, 
70 Tex. 327. 
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accepted by the creditor.®* 

Necessity that acknowledgment he taken as a 
whole. As a general rule the entire acknowledg¬ 
ment, w-hether verbal or written, must be consid¬ 
ered,®® as well the parts which qualify or negative 
as those which seem to admit the debt,®^ and the 
creditor will not be permitted to accept an acknowl¬ 
edgment and reject a condition or qualification;®® 
and he cannot sustain an action on the debt unless 
it is brought in accordance with the qualification.®® 
There are cases, however, in which it has been held 
that, where an acknowledgment and a promise are 
contained in the same writing, and are distinct, the 
acknowledgment will support a present action, al¬ 
though the promise is conditional,®^ if the condition 
is not at variance with the declared intention to 
pay.®® So, where the bar of the statute has not 
yet attached, an unqualified admission of an exist¬ 
ing debt is sufficient, although the debtor suggests 
a new mode of payment,®® or expresses an inten¬ 
tion to pay as soon as he is able.^ 

Necessity of fulfillment of condition. An ac¬ 
knowledgment of a debt, accompanied by a promise 
to pay conditionally, is of no avail unless the condi¬ 
tion is complied with or the event occurs on which 


the promise depends.® Performance of the condi¬ 
tion must be shown whether the promise is made 
before or after the statute has run.® Where the 
condition has been fulfilled^ or the creditor shows a 
readiness on his part to perform,® the promise be¬ 
comes effectual as of the date of fulfillment.® It is 
sufficient if the condition is performed after suit is 
brought.^ 

If the condition is nugatory and compliance there¬ 
with not essential to action by the debtor, perform¬ 
ance thereof need not be shown to make the ac¬ 
knowledgment or promise effectual.® Where the 
promise is to pay on the happening of a certain con¬ 
tingency, of which the debtor is to notify the credi¬ 
tor, the statute does not begin to run as to the 
promise until the creditor has notice of the happen¬ 
ing of the event;® but, when a promise is to pay 
on the event of a contingency, the consummation of 
which depends wholly on the promisor, the statute 
begins to run from the date of the promise.^® 

Promises to pay when able. A promise by a debt¬ 
or is usually regarded as conditional and as not 
operating to prevent the bar of the statute of limi¬ 
tations unless there is proof of the fulfillment of 
the condition when it is to pay as soon as he can,ii 


92. N.H.—^Rossiter v. Colby, 52 A. 
927. 71 N.H. 386. 

93. N.J.—Howell v. Wallace, 10 A. 
2d 4'86, 18 N JMisc. 48. 

37 C.J. p 1113 note 66. 

Sufficiency of letter as acknowledg¬ 
ment or new promise see infra S 
317. 

94. Mass.—Cambridge v. Hobart, 10 
Pick. 232—^Baugs v Hall» 2 Pick. 
368, 13 Azn.D. 437. 

95. Cal.—Corpus Juris cited in Hei- 
ser V. McAlpine, 67 P.2d 141, 148, 
20 Cal 2d 467. 

N.J.—Howell V. Wallace. 10 A.^d 486, 
18 H.J.Misc. 48. 

37 C.J. P 1119 note 67. 

9a R.I.—Wiley v. Brown, 30 A. 464, 
18 ILI. 616—^Shaw v. Newell, 1 RI 
488. 

97. Miss.—Beasley^ v. Evans, 35 
Miss. 192. 

N.T.—^Allen v. Trisdorfer, 4 N.T.S. 
896, 16 Daly, 1, reversed on other 
grounds 11 N.Y.St. 674. 

9a N.T.—Halm v. Crawford, 69 N. 
T.S. 863. 28 Misc. 572. 

99. • Cal.—Southern Pac. Co. v. Pros¬ 
ser. 52 P. 836. 

37 C.J. p 1119 note 71. 

1. Fla.—Hall v. Brown, 86 So 277, 
80 Fla. 481. 

a. Ariz.—Corpus Juris etted In John 
W. Masury & Son v. Bisbee Lum¬ 
ber Co., 68 P.2d 679, 690, 49 Anz 
443. 


Ark—^Buss V. Cooley, 167 S.W.2d 
•867, 205 Ark. 42. 

Conn—^Potter v. Prudential Ins. Co., 
142 A. 891, 108 Conn. 271. 

Del.—^HUrt v. Deshong; 8 A.2d 86, 
1 Terry 218. 

Md.—Brown v. Herb, 176 A. 602. 167 
Md. 536, 97 A.L.B. 366. 

N.J.—^Bassett v. Christensen. 21 A.2d 
776, 127 N.J.Law 269—Howell v. 
Wallace. 10 A.2d 486, 18 N.J.Misc. 
48. 

Okl — Corpus Juris dtad in Stone v. 
Smoot, 131 P.2d 8i5, 87, 191 Okl 
612. 

Or.—^Meiidlanal Co. v. Moeck, 263 P. 
625, 121 Or. 133. 

Pa.—^Beceiver of Anthracite Trust 
Co. V. Loughran, 19 A.2d 61, 341 
Pa. 142, 133 A.L.R. 971. 

Tex —^Tork v. Hughes. Com App., 286 
S.W. 166—^Firestone Tire & Rubber 
Co, V. Happy Motor Co., Clv.App., 
152 S.W.2d 778—^Brickley v. Pm- 
ley. Civ. App., 143 6.W.2d 433— 
Rappmund v. Zaiontz, CivApp., 
137 S.W.2d 870—Lefebqre Corpo¬ 
ration v. Wallace, Civ App, 114 
SW.2d 614—Smallwood v. Melton, 
Clv.App., 97 SW.2d 781, error dis¬ 
missed—^American Exchange Nat. 
Bank of Dallas v. Heeley, Civ.App., 
39 S.W.2d 929, error dismissed. 

37 C.J. p 1119 note 75. 

3. N-Y.—Francis v. Rycroft, 132 N 
Y.S. 14, 148 App.Div. 65. 

4. Md.—^Brown v. Hebb, 17*6 A. 602, 

^ 167 Md. 535, 97 ALR. 366. 
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NJ—Howell V. Wallace, 10 A.2d 486, 
le N.J.M1SC. 48. 

Or.—^Meridianal Co. v. Moeck, 263 P. 
62>5, 121 Or. 133. 

R.L— JjB, France v. Moquin, 141 A 
307, 49 RI. 161. 

37 C.J. p 1119 note 77. 

An expressloiL of wUUugaess to 
pay on. a ooutiiigsnoy that has hap¬ 
pened is sufficient.—Corpus Juris 
quoted in Greene v. Boothe, Mo.App, 
188 S.W.2d 84, 89—37 CJ. p 1109 
note 61. 

5. Tex—^Remy v. Sayeg, Civ.App., 
13 S.W.2d 472. 

37 C.J. p 1119 note 77. 

6. CaJ.—-Vassere v. Joerger, 76 P-2d 
656, 10 Cal.2d 689. 

Pa.—^Tonkin v, Baum, 7 A 186, 114 
Pa. 414. 

7- Ga.—^Love v. Hackett, 6 Ga. 486. 

8. Md.—Mitchell v. Sellman, 6 Md. 
376. 

Tex.—Howard v. Wlndom, 26 S.W. 
483, 86 Tex. 660. 

9. N.Y.—Hall V. Roberts, 12 N.T.S. 
480. 58 Hun 639. 

lOb N.M.—Corpus Juris dted in Po- 
tranovich v. Frkovich, 164 P.2d 
386, 390, 49 N.M. 365. 

87 C.J. p 1120 note 85. 

11 , Tex.—Brickley v. Finley, Civ, 
App., 143 SW.2d 433. 

I 37 C.J. p 1120 note 87. 
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as soon as possible,if he can,i3 when he is able,^* 
when he gets the money from a particular source,^® 
when his condition is better,or when it is conven- 
ient.l7 It has been held, however, that a promise 
to pay as soon as possible is not conditional, since 
the words “as soon as possible” are too uncertain 
and indefinite to amount to a condition and like¬ 
wise that a promise to pay when the debtor “makes 
a raise,”!® or when able,®® or as soon as he can,®! is 
not conditional. 

A promise to pay when able has been held insuf¬ 
ficient on the ground that the promise must not be 
coupled with expressions indicating a present in¬ 
ability to pay,®® and also on the ground of indefi¬ 
niteness.®® It has been held that, where the debtor 
promises to pay if able and makes no reference to 
the future, the presumption will be that he refers 
to a present ability only and such ability must be 


shown in order to make the promise effectual,®^ but 
it has also been held that the statute begins to run, 
on a promise to pay when able, as soon as the debt¬ 
or becomes able to pay,®® and not until then.®® 
Where the ability is once shown, it is not incum¬ 
bent on the creditor to show that it continues.®^ 

§ 316. Requirement of Writing 

Where a statute so provides, a promise or acknowl¬ 
edgment, In order to revive a debt barred by the stat¬ 
ute of limitations or to suspend the statute, must be In 
writing and signed by the party to be charged, although 
in the absence of such a statute an oral promise will 
interrupt the etatute of limitations or revive a debt 
barred thereby. 

In the absence of legislation, requiring the prom¬ 
ise to be in writing, an oral promise will interrupt 
the statute of limitations®® or revive a debt barred 
thereby.®® Formalities required by statute must, 
however, be observed,®® and, where a statute so 


ISL Ark.—^Arkansas TL Oo. v. New 
Tork Cent. K. Co.. Ill S.W..2d 457, 
195 Ark. 304. 

37 C.J. p 1130 note 88. 

13. N.J.—^Evers v. Jacobsen. 28 A.2d 
89. 129 N.J.lJaw 89. 

37 CJ. p 1120 note 89. 

14. Ark.—Coxpna Jtuels cited in 
Cady V. Guess. 124 S.W.2d 213. 216. 
197 Ark. 611. 

Iia.—Ivey v. Joyce, App.. 196 So. 33 
—Tennant ▼. Foundation Finance 
Co.. App.. 161 So. 791. 

N.T.—^Morgan v. Kowalsky. 40 N.T. 
S.2d 157. 266 App.Div. 666—^Eppler 
V. Van Vleck. 16 N.T.S.2d 809. 

Pa.—Chapman Slate Co. v. Pem- i 
broke. Inc.. Com.Pl.. 29 North.Co. 
62. 

Tex.—^Brlckley v. Finley. Civ.App.. 

143 S.W.2d 433. 

37 C.J. p 1120 note 90. 

15. n.S.—Trldell v. Munball. C.C.A. 
Pa.. 124 F. 80 l2. 

37 C.J. p 1121 note 91. 

16. Ga—Hollingsworth v. Redwine. 
36 SE2d 869. 73 Ga.App. 397. 

37 C.J. p 1121 note 92 

17. N.T.—Cocks V. Weeks. 7 Hill 
45. 

37 C.J. p 1121 note 93. 

18. Conn.—Norton v. Shepard. 48 
Conn 141. 40 Am.R. 157. 

19- IlL—Sennott v. Horner, 30 Ill. 
429. 

37 O.J. p 1131 note 96. 

aOL Ill.—Walker v. Freeman. 70 N. 

R 395. 209 Ill. 17. 

37 C-J. p 1121 note 97. 

81. Vt.—Cummings v. Gassett. 19 
Vt 308. 

88. Pa.—^liove V. Hough. 2 Phila. 
350. 

37 C.J. p 1121 note 99. 


83. Ga.—SedfiTwick y. Gerdlng. 55 
Ga. 264. 

37 C.J. p 1121 note 1. 

84. Mass.—Boynton v. Moulton. 34 
N.E 361, 159 Mass. 248. 

37 O.J. p 1120 note 81. 

85. N.T.—^Tebo v. Robinson. 2 N.E. 
383. 100 N.T. 27. 

86. Tenn.—Scott v, Thornton, 58 S. 
W. 236, 104 Tenn. 647. 

37 C.J. p 1121 note 4. 

87- Pa.—Webster v. Newbold. 41 Pa. 
432. 82 Am.D. 4^87. 

Tex.—^Lange v. Caruthers. 8 S.W. 
604, 70 Tex. 718. 

88. Ariz.—Coxpits JUxte guoted in 
Hyder v. Shamy, 40 P.2d 974. 976. 
45 Arlz. 180. 

Fla.—Gerstel y. William Curry's 
Sons Co., 25 So.2d 660. 157 Fla. 816 
—Jacksonville American Pub. Co. 
y. Jacksonville Paper Co., 197 So. 
672, 143 Fla. 835. 

Ill—^Truscon Steel Co. of Canada, 
Liimited, v. Biesrler. 28 N.E.2d 6'28. 
306 IlLApp. 180. 

Ky.—Cox V. Monday. 95 S.W.2d 786, 
264 Ky. 805. 

La.—^Bennett-Brewer Hardware Co 
y. Wakeman, 107 So. 286, 160 La. 
407—^Brazier v. Pride of Donald- 
sonville Tabernacle No. 40, App., 
180 So. 874. rehearing denied 183 
So, 131—^Becker v. HoHirwood The¬ 
atre, App., 155 So. 622—Alexander. 
Bolton & Lewis Ins. Co. Agency v. 
Mayer. 6 LaA.pp. 521—Weiss v. 
Zxlberman. 6 La.App. 419—^Dendin- 
ger, Inc, v. Royal Indemnity Co., 
5 La App. 302—Sentell y. Woods. 2 
La.App. 343. 

Pa.—Nedrow v. Hopachevskl. Com 
PI., 28 West.Co.L.J. 21. 

Tex—Zueblke v. Irvin, Civ.App., 32 
SW.2d 86S. 

37 CJ. p 1121 note 7—24 GJ. p 788 
note 70. 
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Requirement of writing In respect 
of part payment see Infra $ 321. 
Sufficiency of letter as aclmowledg- 
ment or new promise see infra S 
817. 

Equity of administrator of insol- 
vant estate to have constructive 
trust declared against decedent's 
land acquired under tax sale by de¬ 
cedent's widow, although not created 
by widow's oral agreement to convey 
the land to anyone designated by 
administrator, was kept from grow¬ 
ing old by such agreement, and 
hence was not barred by limitations 
or laches because of lapse of six 
years.—^Batson v. Etheridge. 195 So. 
873. 239 Ala. 535. 

To whom made; presence of creditor 

(1) It is not necessary that the ac¬ 
knowledgment of the debt be made 
to the creditor, or in his presence^ 
nor it is necessary that the debt be 
acknowledged In writing to Interrupt 
prescnpiion.—Chalkley v. Pellenn, 
La.App.. 186 So. 382. 

(2) An oral acknowledgment to a 
third person, out of the presence of 
the creditor, will interrupt prescrip¬ 
tion.—Chalkley v. Pellenn, supra. 
89. U S.—In re Povill, C.C.A.N.T.. 

105 F.2d 167- 

Ariz.—Oozpus JtizlB quoted in Hyder 
V. Shamy. 40 P.2d 974, 976, 45 
Anz 130. 

Ky.—Cox V. Monday, 95 S.W.2d 786. 
264 Ky. '805—^Thornton’s Adm'r v, 
Minton's Ex’r, 64 B.W.2d 158. 250 
Ky. 805 

37 C J. p 1121 note 8. 

Debt not evidenced by wilting 
be revived by an oral acknowledg¬ 
ment and promise to pay under some 
statutes .—Armstrong v. Baldwin. La. 
App. 181 So. 72. 

30. Ark.—Street Improvement Bist. 
No. 113 of City of Hot Springs v. 
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provides, a promise or acknowledgment must be 
in writing, and signed by the party to be charged, 
in order to revive a debt barred by the statute of 


limitations®! or to interrupt the running of the stat¬ 
ute.®® Statutes requiring a writing apply whether 
the new promise or acknowledgment is made before 


Mooney, 158 S.W.2d 661, 203 Ark. 
745. 

41 C J. p 873 note 8 m 

31« T7 S.—^Sommer v. Xakdimen. C.C. 
A.Ark., 97 P2d 715--Tucker v. 
Owen, C.C.A.Va,. 94 F2d 49. 

Arlz.—^In re Tolleson*s Estate, 166 P. 
2d 146—Ck>xpii8 JxuiB gnoted in 
Hyder v. Shamy, 40 P.2d 974, 976. 
45 Ariz. 130. 

Oal.—Corely v. Hennessy, 137 P 2d 
857, es Cal.App.2d 883. 

Colo.—District Landowners Trust v 
Bengtson, 102 P.2d 473, 106 Colo. 
119. 

Ga.—^N'ational City Bank of Borne v 
First Nat. Bank of Binnlngham, 
Ala., 19 S.E.2d 19, 193 Ga. 477— 
Carnes t. Bank of Jonesboro, 198 
S.E. 338, 58 Ga.App. 193. affirmed 
Bank of Jonesboro v. Carnes, 3 S. 
E.2d 495, 187 Ga. 795, 130 A.LR. 
1—^Murray v. Llghtsey, 197 SJB3. 
870, 58 Ga.App. 100 
HI.—In re Chapman's Estate, 248 
Ill-App. 12. 

Iowa.—McClure r. flmeltzer, 369 N. 
W, 888, 222 Iowa 73.2—^In re Slee- 
zer’s Estate, 227 N.W. 644, 209 
Iowa 56. 

La.—^Peoples Bank v. Waggoner, 
App., 200 So. 28—Winter v. Ganl, 
App., 199 So. 600. 

Mkss.—Cavanaugh Bros. Horse Co. 

V. Gaston, 152 N.E. 623, 255 Mass. 
687, 47 A.L.R. 1. 

Neb.—Bralnard v. Hall, 289 N.W. 
846, 187 Neb. 491. 

N.M—Fetranovlch v Frkovlch, 164 
P.2d 386, 49 N.M. 365. 

N.T.—^Blsjo Realty Corporation v. 
Adams & Go, 49 N.T.S 2d 16i8, 268 
App.Div. 114—^In re McKnight's 
Estate, 33 N.Y.S.2d 449, 263 App. 
Div. 10;24. 

S.D.—^In re Butler's Estate, 221 N. 

W. 90, 53 S.D. 486. 

Tex.—York v Hughes, Com. App., 
286 S-W. 166—Bappmund v. Zaio- 
ntz, Civ.App., 137 SW.2d 870— 
Poe V. Poe, Clv.App., 118 S.W2d 
631, error refused—^Tolleson v. Mc¬ 
Alister, CivApp.. 33 SW.2d 573, 
error refused—Griffith v. Shannon, 
Giv.App, 284 S.W. 698. 

Utah.—^Bracklein v. Realty Ins. Co., 
80 P.2d 471, 95 Utah 490, rehearing 
denied 82 P.2d 661, 96 Utah 506. 
Va.—Soble v. Herman, 9 SE.2d 459, 
175 Va. 489—Layman v. Layman, 
198 SB. 923, 171 Va 317—Gw.nn 
V. Furrier, 165 S.E. 647, 169 Va 
183. 

W-Va—Workman v. Lewis, 28 S.B.2d 
56, 126 W.Va 6. 

37 C.J. p 1121 note 10. 

Debt seeured liy Uen, on realty 

(1) Statutes providing that notes 
secured by lien on realty are conclu¬ 


sively presumed paid four years aft¬ 
er maturity, unless debt and lien are 
extended by written agreement ac¬ 
knowledged and recorded, are intend¬ 
ed primarily for third persons who 
may acquire liens on or purchase 
the mortgaged premises.—^Yates v. 
Darby, 131 S.W.2d 95, 133 Tex. 693— 
Jasper State Bank v. Braswell. Ill 
S,W.2d 1079, 130 Tex. 549, 115 A.L. 
R 329. 

(2) Such statutes are in general 
sense and purpose statutes of limita¬ 
tion, although in another sense they 
are registration statutes —Jasper 
State Bank v. Braswell, supra—Co¬ 
hen V. Texas Land & Mortgage Co., 
Civ.App., 137 S.W.2d 806, reversed on 
other grounds, ComAipp., Texas 
Land & Mortgage Co. v Cohen, 159 
S.W.2d 859, 138 Tex. 464. 

(3) Under such statute recorded 
agreement extending lien of trust 
deed was not void within statute of 
frauds because not accepted In writ¬ 
ing by the creditor, since there Is no 
requirement that the contract be ex¬ 
ecuted by the mortgagee.—^Texas 
Land & Mortgage Co. v. Cohen, 159 
S.W.2d S69, 138 Tex. 464. 

33. U.S —Cummings ▼. Langroise, 
D.C Idaho, 36 F Supp. 174, affirmed, 
C.O.A, Langroise v. Cummings, 
123 F2d 969, certiorari denied 62 
S.Ct. 944, 316 U.S. 664, 86 LEd. 
1741. 

Ariz—Gorpus Jtaim quoted in Hyder 
V. Shamy, 40 P 2d 974, 976, 45 Ariz. 
130. 

Cal—^Smith v. Farher Winery, 46 P. 

2d 170, 7 Cal.App 2d 367. 

Colo—^District Landowners Trust v. 
Bengtson, 102 P.2d 473, 106 Colo. 
119. 

Ga.—^National City Bank of Rome v. 
First Nat. Bank of Birmingham, 
Ala., 19 S.B,2d 19, 193 Ga 477— 
Games v. Bank of Jonesboro, 198 
S.E. 338, 68 G^App. 193, affirmed 
Bank of Jonesboro v. Carnes, 2 S 
EAd 495, 187 Ga. 795, 180 A.L.R 
1—Murray v. Lightsey, 197 S.B 
870, 58 GaApp. 100. 

Ill.—Joseph V. Carter, 47 N.B 2d 471, 
382 Ill. 461—In re Chapman's Es¬ 
tate, 248 Ill.App. 12. 

Ind.—Skelton v. Banks’ Estate, App., 
63 NE2d 546. 

Iowa—^Hootman v, Beatty, 293 N.W. 
32, 228 Iowa 691—In re Sleezer’s 
Estate, 227 N.W. 644, 209 Iowa 56. 
Kan—^McCarthy v. Sink, 107 P.2d 
790, 153 Kan. 659—Gorrill v. Goff, 
84 P.2d 953, 148 Kan. 765, 124 A.L. 
R 223 

Mich—Glass v. Dneborg, 295 N.W. 
547, 296 Mich. 30. 

Miss—^First Nat Bank of Laurel v. 
Johnson. 171 So. 11, 177 Miss. 634. 
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Neb.—^Meyer v. Linch, 16 N.W.2d 317, 
145 Neb. 1—Brainard v. Hall, 289 
N.W, 846, 137 Neb. 491. 

N.J.—La Salle Extension University 
V. Barr, 20 A.2d 609, 19 N.J,Misc 
387. 

N.Y.—^Bolles V. Hertz, 32 N.Y.S.2d 
90. 

Okl—Vernon Nat. Farm Loan Ass'n 
V. Helf, 129 P2d 845, 191 Okl 292 
—Georgia v. O'Herlon, 54 P.2d 657, 
176 Okl. 103. 

Or.—^Lewls v Slegman, 296 P. 51. 136 
Or. 660, rehearing denied 297 P 
lli;8. 135 Or. 660. 

Va.—Soble v. Herman, 9 6.E.2d 459, 
175 Va. 489. 

37 C J. p 1121 note 11. 

Application of statute to agreements 
as to waiver of limitations see 
supra 9 24 b. 

Sufficiency of signature see Infra I 
317. 

Statute held oonsrtltntiosial 
Tex.—^Tolleson v. McAlister, Civ 
App., 33 S.W.2d 578, error refused 
Bole of evidsuoa 

Ariz —John W. Masury & Son v. 
Bisbee Lumber Co., 68 P.2d 679, 49 
Anz. 443. 

Cal—^Easton v. Ash, 116 P.2a 433, 18 
CaJ 2d 530—^In re Cole’s Estata 126 
P.2d 660, 52 Cal.App.2d 520—Leh¬ 
man T. Newcomer, 4 P.2d 994, 118 
Cal.App. 146—^Ferguson v. Ponner, 
262 P. 337, 87 Cal.App. 590. 
SsseutiaUy a statute of frauds 
Minn.—Albachten v. Bradley, 3 N.W. 

2d 783, 212 Minn. 359. 

Wash.—Campbell Co. v. Holsum Bak¬ 
ing Co., 130 P2d 333, 15 WaslL2d 
239. 

Statute held inapplicable 

(1) In general.—Welch v Beall, 
Tex Civ.App., 163 S.W2d 338, error 
refused. 

(2) Extension of maturity of note 
and mortgage by mortgagee was held 
valid, although not signed by mort¬ 
gagor, so that foreclosure suit was 
not barred by statute of limitations 
—Schwartz v. Edmunds, 67 P.2d 331, 
20 Cal.App.2d 530. 

janknowledgmeut or promise of de¬ 
ceased person 

(1) Under some statutes an oral 
acltoowledgment, or promise to pay. 
made by a deceased person will not 
take the case out of the statute of 
limitations. 

Conn.—Weadon v. First Nat. Bank & 
Trust Co.. 29 A 2d 779. 129 Conn. 
541. 

La.—^McBlroy v. Parry. ApP., 152 So- 
793. 

87 C.J. p 1121 note 11 [b]. 

(2) Code provision that parol evi¬ 
dence is inadmissible to prove sc- 
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or after the debt is barred** except where the stat¬ 
ute is limited tqr its terms.** The written and 
signed promise or acknowledgment which the statu¬ 
tory provision requires must usually and on general 
principles applicable to the situation be delivered 
to the creditor*® or communicated to him,** al¬ 
though hy construction of the statute in some juris¬ 
dictions a written admission, although not made to 
the creditor, is sufScient.*? The statute is to be con¬ 
strued strictly in favor of the bar and not liberally 
in favor of a promise, acknowledgment, or waiv¬ 
er.** A written promise or acknowledgment is bind¬ 
ing although the person signing it failed to read 
it.** If the promise is signed by another at the 
instance of the person to be charged it is good;*® 
but the promisee caimot act as such agent*^ So 
too an estoppel in pais cannot be urged as against 
the requirements of the statute** even where con¬ 
sideration is given.** A statute requiring a writ¬ 
ing. etc., "in actions founded on any contract” in¬ 
cludes an action on an "obligation” mentioned in 
the section prescribing a period of limitation for 
such action.^^ 

A distinct and unqualified acknowledgment in 
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writing satisfies a statute requiring a written "prom- 
ise”« 

Action on new promise^ It is said to be prac¬ 
tically the universal rule that the action in such case 
IS on the new promise and that the original indebt¬ 
edness serves only to furnish a consideration for 
such promise or an indebtedness to which it may 
relate and attach.^® No recovery can be had on 
a written promise to pay a barred debt, however, 
where the statute of limitations at the time the ac¬ 
tion is brought would also defeat a recovery on the 
new promise.^^ 

Contracts, promises, and acknowledgments to 
which requirement applies. Statutes requiring a 
writing are not retroactive in effect so as to render 
a parol acknowledgment or promise made previous 
to their enactment inoperative,^8 and the statute 
sometimes expressly excludes pending cases from 
its operation 49 An oral promise made after the 
statute will not revive a barred debt^ however, al¬ 
though the debt was created before the enactment 
of the statute.99 Where the statute excepts cases 
in which the cause of action has already accrued, an 
oral promise made after the statute but before the 


knowledgment or promise of dece¬ 
dent to pay debt or liability to take 
debt or liability out of prescription 
can be Invoked only when parol tes¬ 
timony is offered to prove acknowl¬ 
edgment or promise of decedent to 
pay debt In order to take debt out of 
prescription.—Succession of Thomp¬ 
son, 186 So. 1, 191 La. 480. 

33- Ga.—National City Bank of 
Rome V. First Nat Bank of Bir- 
minsrham, Ala., 19 S.B.2d 19, 193 
Ga. 477—Carnes v. Bank of Jones¬ 
boro, 198 S.E. 338 58 Ga.App. 193, 
affirmed Bank of Jonesboro v. 
Carnes, 2 S.E.2d 495, 187 Ga. 795, 
130 A.L.R. 1. 

Ill-—^In re Chapman’s Estate, ;248 BL 
App. 12. 

Ind.—Corpus Joxls quoted Sa Skelton 
v. Banks' Estate. App., 63 N.B.2d 
546, 547. 

Iowa.—^In re Sleizer’s Estate, 227 N. 

W. 644, 209 Iowa 56. 

N.M.—Petranovich y. Frkovlch, 164 
P.2d 386, 49 N.M. 365. 

Va.—^Soble v. Herman, 9 S.E.2d 459, 
175 Va. 489. 

87 C.J. p 1123 note 27. 

34. Ind.^—Corpus iTiixls ducted in 
Skelton v. Banks’ Estate, App., 63 
N.B.2d 646, 547. 

37 aj. p 1123 note 23. 

Statute zaiatlag' to barred debts 
Statute requiring: that an acknowl¬ 
edgment or promise to pay a debt 
which is barred by limitations be in 
writing and signed by the party to 


be charged has no application if the 
new promise to pay was made be¬ 
fore limitations had run. 

Fla.—Jacksonville American Pub. Co 
V. Jacksonville Paper Co., 197 So. 
672, 143 Fla. 835. 

Tex.—^Zuehlke v. Irvin, Civ.App., 8.2 
S.W.2d 868. 

37 CJ. p 1123 note 28 [aJ. 

35, Arlz.—Ciozpus Jtizls quoted in 
Hyder v. Shamy, 40 P.2d 974, 976, 
45 Arlz. 130. 

37 C.J. p 1123 note 12. 

3d. Arlz.—Corpus Jbrls quoted in 
Hyder v. Shamy, 40 P.2d 974, 976, 
45 Ariz. 130. 

Cal,—^Blddel v. Biizzolara, 30 P. 

609, 64 CaL 354. 

37 C.J. p 1123 note 13. 

37- Iowa.—^In re Stratman's Estate, 
1 N.W.2d 636, 231 Iowa 480- 
37 aJ. p 1123 note 15. 

Persons to whom made generally see 
Infra $ 319. 

3S, Me.—^Shaw v. Bubier, 109 A. 
373, 119 Me. 83—Gray v* Ley, 84 
A. 1073, 109 Me. 492, 43 L.R-A..N. 
S.. 535. 

Statute must be rigorously enforced 
N.M.—^Petranovidh v. Frkovlch, 164 
F.3d 386, 49 N.M. 365. 

39- Iowa.—Bannister v. Meintire, 84 
N.W. 707, 112 Iowa 600- 

4a U.S.—Ferguson v. Lyle, C.C.A- 
Fla., 267 F. 817. 

37 CLJ. p 1123 note 18. 
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41- Ga.—■Wright v. Bessman, 56 Ga. 
187, 

43. Cal.^—^Rounthwaite v. Boun- 

thwaite, 68 P. 304, 6 CaLT7nrep.Cas. 
878. 

37 CJ. p 1123 note 20. 

43- Ma—Hodgdon v. Cbasa 29 Me. 

47. 

Miss.—Perry v. Ellis, 52 Miss. 71L 

44. Mo.—^Petty v- Tucker, 148 S.W- 
142, 166 Mo.App. 98. 

37 aJ. p 1123 note 22. 

45. Va.—Walter v, Whitacre, 73 S. 
E. 984, 113 Va. 150—^Dinguid V- 
Schoolfleld, 32 Gratt. 803, 73 Va. 
808. 

48. Tex.—Cotulla v. Urbahn, 136 S- 
W. 1169, 104 Tex. 208, 34 L.RA., 
NS., 346, Ann.Cas. 1914B 217. 
Consideration sufficient see supra $ 
305. 

Effect of promise as requiring suit 
on original demand or new prom¬ 
ise generally see Infta S 320 d. 

47. Tex.—Hall v. Jennings, Civ. 
App.. 104 S.W. 489. 

48. Ala.—Jordan v. Hubbard. 26 
Ala. 483. 

Ela.—-Vinson v. Palmer, 84 So. 276, 
45 Fla. 680. 

37 C.J. p 1123 note 29. 

49. D.C.—Shelley v. Wesoot^ 23 
App.D.a 185. 

sa ni.—^Baldwin v. Baldwin 36 XIL 
App. 176. 

37 CLJ. p 1128 note 3L 
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debt is barred is sufficient,5^ as is an oral promise 
made before the statute becomes operative,®^ or, 
where the right of action is subsisting at the time 
of the enactment of the statute, an oral promise 
after the debt is barred but where the bar of 
the statute has attached before the enactment of 
the statute the contract cannot be reinstated with¬ 
out a promise or acknowledgment in writing.®^ 

The statutes requiring the acknowledgment or 
new promise to be in writing refer, it has been held, 
to a unilateral act or statement,and not to a new 
promise which is supported by contemporaneous 
consideration,®® and accordingly it has been held 
that the statute does not apply to a binding ex¬ 
tension agreement supported by contemporaneous 
consideration between bondholders and the obligor 
on bonds, notwithstanding the obligor did not sign 
the agreement or any other writing.®^ Furthermore 
the statutes relate only to causes of action orig¬ 
inally arising on contracts or promises;®® and they 
do not apply to specific actions for which distinct 
statutory provisions have been made,®® or to ac¬ 
ceptance of a condition on which extension of time 
is gpranted for payment of a debt not yet due,®® or 
to the contract of a grantee of a mortgagor by a 
deed reciting that the grantee agrees to pay the 
mortgage debt,®i or to an agreement to reinstate a 
loan evidenced by a note on the original basis after 


expiration of the limitation period following the 
holder's acceleration of the maturity date.®® An 
oral promise to compensate one for past services 
by giving him a legacy is an independent and sub¬ 
stitutionary contract to which the statute requir¬ 
ing a new promise to be in writing does not ap¬ 
ply.®® Where such a contract is void under the 
statute of frauds, it does not toll the statute of 
limitations on the claim arising out of the render¬ 
ing of services.®^ 

Among other causes of action, a written acknowl¬ 
edgment or new promise has been required with 
relation to promises by sureties as well as by prin¬ 
cipals,®® to an acknowledgment of an open account 
converting it into an account stated,®® to a stated 
account superseding a prior stated accotmt barred 
by limitations,®*^ to a promise to deliver stocks,®® 
and to a promise to extend the time of perform¬ 
ance of a contract for the sale of land.®® So it 
has been held that the statute is applicable to a 
judgment,^® but a statute referring specifically to 
actions in the nature of actions of debt or on the 
case grounded on any simple contract has been 
held not to apply to a judgment.^^ 

§ 317. - SufiBciency of Writings 

In order to constitute an acknowledgment, the writ¬ 
ing must clearly recognize an existing debt and contain 


61. Ohio —Horseley v. Billingsley, 282 N.T. 182, reversed on other 
19 Ohio St. 413. grounds 25 N’E.Sd 877, 282 N.T, 132 


52. N.T.—Wadsworth v. Thomas, 7 
Barb. 445, 8 Code Rep. 227. 

37 C.J. p 1124 note 33. 

53. N.T.—Lansing v. Blair, 43 N.T. 
4 g—Coe V. Mason, 41 Barb. 612. 

54. N.T.—Esselstyn v. Weeks, 12 N. 
T. 635. 

37 C.J. p 1124 note 35. 

55. Wash.—^Strong v. Sunset Cop¬ 
per Co.. 114 P.2d 526, 9 Wash.2d 
214, 135 A.L.R. 423. 

56. N.T.—Hammons v. General Ry. 
Signal Co., 7 N.T.S.2d 856, 255 App. 
Div. 442. 

Wash.—Strong v. Sunset Copper Co , 
114 P.2d 526, 9 Wash.2d 214, 135 
A.L.R. 423. 

37 C J. p 1124 note 36 [b]. 

Contract folly perfonned by obUgae 
Action of committee of incompe¬ 
tent, sanctioned by county judge, in 
informing creditors that their claims 
would have attention as soon as 
funds were available, postponed run¬ 
ning of limitations, where agree¬ 
ment, although not in writing, was 
fully performed by creditors, and 
consideration was adeguate.—^In re 
Gould, 12 N.T.S.2d 664, 257 App.Dlv. 
109, reargument denied 14 N.T.S 42 d 
1006, 267 ApikDiv. 1099, certified 

questions answered 2<6 N.E 2d 877, 


Xn order to constitute a new prom. 
Ise^ based on sufficient consideration, 
there must be an agreement on the 
one part to pay and an agreement on 
the other part to forbear.—^Burnett 
V. Turner, 161 S.W. 249, 106 Ark. 
290. 

57- Wash.—Strong v. Sunset Cop¬ 
per Co., 114 P.2d 626, 9 Wash.2d 
214, 135 A.L.R. 423. 

58. Ind.—Cunningham v. McKlnd- 
ley, 22 Ind. 149. 

37 C J. p 1124 note 36. 

59. Mich.—^Perkins vt Cheney, 72 N. 
W. 595, 114 Mich. 567, 68 Am.S.R. 
495. 

N.J.—^La Salle Extension University 
V. Barr, 20 A.2d 609, 19 N.J.Misc. 
387. 

87 C.J. p 1124 note 37. 

Time of making promise see supra 
S 304. 

60. Iowa.—^lowa L. & T. Co. v. Mc- 
Murray, 105 NW. 361, 129 Iowa 65. 

37 C.J. p 1124 note 38. 

61. Kan—^Hendricks v. Brooks, 101 
P. 622, 60 Kan. 1, 183 Am.S.R 
186—Schmucker v. Sihert, 18 Kan. 
104, 26 AmR. 765. 

37 C.J. p 1124 note 39. 

62. Tex—^Dallas Joint Stock Land 
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Bank y. mag. Clv.App., 167 S.WJa 
245, error refused. 

63. Neb.—Corpus Juris quoted in 
Weideman v. Peterson's Estate, 
261 N.W. 160, 154, 129 Neb. 74. 

Wis.—^Murtha v. Donohoo, 136 N.W. 
158, 149 Wis. 481. 

64. Mich —Thorbahn v. Walker's 
Estate, 257 N.W. 892, 269 Mi<^ 
586 

Or.—^In re Woodward's Guardian¬ 
ship, 144 P.2d 490, 173 Or. 96 

65. Illw—Davis V. Mann, 43 Ill.App. 
301. 

66 . Mass.—^Berwin v. Levenson, 42 
N.E.2d 668 , 311 Mass. 239 

Miss—Stephenson v. Louisiana Oil 
Refining Co, 177 So. 912. 180 Miss. 
410. 

37 aJ. P 1124 note 43. 

07 , Cal —^National Lumber Co. 
Tejunga Valley Rock Co., 136 P. 
508, 22 Cal App. 726 
37 C J. p 1124 note 44. 

68 . Cal.—Rose v. Foord, 28 P. 229. 
3 CaLUnrep Cas. 438. 

69. NT.—McCotter v. Lawrence, 4 
Hun 107, 6 Thomps. & C. 393. 

70. Idaho.—Woods v. Locke, 289 P- 
610, 49 Idaho 486. 

71. NJ—^La Salle Extension Uni¬ 
versity V, Barr, 20 A.2d 609, 19 N. 
J.Misc. 387. 
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nothing Inconsistent with an intention on the part of 
the debtor to pay it; but in the absence of statute pro¬ 
viding otherwise no particuiar form Is necessary, and 
the acknowledgment may be gathered from several con¬ 
nected ^writings between the parties, the question for 
determination in each case being the intention of the 
writer of the instrument. 

There is a wide variance among the courts of the 
several jurisdictions in the strictness with which 
statutes as to the revival of causes of action by 
written promises or acknowledgments are interpret¬ 
ed and applied^® A statute requiring a new prom¬ 
ise or acknowledgment to be in writing does not 
change the pre&cisting law as to what acknowl¬ 
edgments will continue a debt, or what promises 
will create a new contract,73 except where, as in 
some jurisdictions, the statute requires the ac¬ 
knowledgment or promise to be “express and as 
a general rule an acknowledgment which, prior to 
the enactment of such a statute, would have been 
suflicient is sufficient thereafter when reduced to 
writing and signed by the party to be charged.*^® 
On the other hand, mere oral acknowledgments suf¬ 
ficient prior to the statute requiring a writing are 


insufficient subsequent to the enactment o-f the 
statute.^® 

The writing, in order to constitute an acknowl¬ 
edgment, must recognize an existing debt and con¬ 
tain nothing inconsistent with an intention on the 
part of the debtor to pay it,77 and that, in general, 
is all that is required.^* Where, however, the stat¬ 
ute requires only a written “admission that the 
debt is unpaid" there need not be an adoiowledg- 
ment of a present existing liability^® 

Although it has been said that the acknowledg¬ 
ment must be accompanied by a new promise to 
pay,®® the promise need not be express but may 
be implied from a clear statement of the indebted¬ 
ness, unaccompanied by expressions indicating an 
unwillingness to pay the debt;®i and, as a general 
rule it is not necessary that there shall be both an 
acknowledgment and a promise to pay,®® or that 
the acknowledgment or promise should be formal,®® 
or that the writing should specifically describe the 
debt or mention its exact amount,®^ nor is it neces- 


72. Idaho.—Dern v. Olsen, 110 P. 
164, 18 Idaho 358. L..R.A.1915B 

1016. AnnCas.l9l2A 1. 

Tex,—-Wade v. Sheehan. ClvA.i\p., 226 
SW. 414. 

37 C.J. p 1124 note 47. 

73- N.C.—^Peoples Bank & Trust Co 
▼. Tar River Lumber Co., 19 S.B. 
2d 138, 221 N.C. 89. 

37 C J. p 1124 note 48. 

Requisites of new promise or ac¬ 
knowledgment g’enerally see supra 
5S 307-314. 

74h Me.—Johnston v. Hussey. 36 A 
993, 89 Me. 488—^Boothby v. Ben¬ 
nett. 73 Me. 117. 

37 C.J. p 1124 note 49. 

75. N.C—Phillips V. Giles, 95 SB. 
772, 17o NC. 409. 

37 C.J. p 1125 note 50. 

76. Tex.—^Trainer v. Seymour, 32 S. 
W. 154. 10 Tex.Civ.App. 674. 

37 C.J. P 1125 note 51. 

77- N.T.—^Manchester v. Braedner. 
14 N-.B. 405, 107 N.T. 346, 1 Aiu.S.R. 
829. 

Tex.—McLendon Hardware Co. v. 
Jewett Lumber & Hardware Co.. 
CivApp., 157 S.W.2d 452, error re¬ 
fused. 

Blements of acknowledgment gener¬ 
ally see sxipza §S 808-314. 

UabUity and wUlfugness to pay 
Under statute requiring acknowl¬ 
edgments of debt to be in writing 
and signed to prevent operation of 
statute of limitations, such writing 
must amount to a direct and unqual¬ 
ified admission that debtor is both 
liable to pay and willing to pay.— 
Butt V. Buxkett. <64 P.2d 437, 18 CaJL 
App.2d 612. 1 


I TTusigiLed book entries iiisuffloient 
Iowa.—Leland v. Johnson, 288 N.W. 

595, 227 Iowa 520. 

37 C.J. p 1126 note 66 [h]. 

78. Cal.—^Van Cauteren v. Forger, 
114 P.2d 6. 45 Cal.App.2d 388. 

Iowa—^McClure v. Smeltzer, 269 H. 

W. '888. 232 Iowa 732. 

Mass.—Westminster Kat. Bank v. 
Graustein. 170 N.B 621. 270 Mass 
565, certloran demed Graustein v. 
Westminster Nat. Bank, 51 S.Ct. 
80, 282 U.S 876. 75 L.Ed. 773. 

N.T—^Poucher v. Board of Education 
of City of New York, 220 N.Y.S. 
312, 128 Misc. 853. 

Tex.—McLendon Hardware Co. v. 
Jewett Lumber & Hardware Co. 
Clv.App. 157 SW.2d 452. error re¬ 
fused. 

37 C.J. p 1126 note 66. 

Assessment roll which was signed 
by decedent and listed decedent's in¬ 
debtedness of four thousand dollars 
to his sister was an ''admission in 
writing" within statute providing 
that with respect to limitation, caus^ 
es of action founded on contract are 
revived by an admission in writing 
that the debt is unpaid, signed by the 
party to be charged, and it could be 
shown by extrinsic evidence that the 
admission referred to thet debt in 
suit.—^In re lStratman% Estate, 1 N. 
W.2d 636, 231 Iowa 480. 

Acknowledgments of debt fa 
church ve s t ry mlaates constitute 
written a<^nowIedgments, interrupt¬ 
ing prescription.—Bullivan v. St. 
Anna's Chapel of State of Loolslanai 
122 So. 118. 168 La. 388L 
Beaewal of notes 

Whether maker ctdding word "re¬ 
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newed" on back of notes In presence 
of attesting witness Intended to 
make new note was held immatenaJ, 
court being concerned only with legal 
effect of such act.—Chafee's Sons 
V. Blanchard's Estate. 166 A. 912, 105 
Vt. 389. 

79. N.M.—Joyce-Pruit Co. v- Mead¬ 
ows, 203 P. 637, 27 N.M. 629. 

37 C.J. p 1126 note 68. 

80. Tex.—^McLendon BCardware Co. 
V. Jewett Lumber & Hardware Co., 
CIv.App, 157 S.W.2d 462. error re¬ 
fused. 

8L Tex.—^McLendon Hardware Co. 
V. Jewett Lumber & Hardware Co., 
supra. 

8a Utah—Weir t. Bauer, 286 P. 

936. 75 Utah 498. 

37 C J. p 1125 note 54. 

Implied promise generally see supra 
§ 308. 

63. Cal—Armstrong v. Maupas, 276 
P. 148, 97 CaLApp. 719—Van Cau¬ 
teren V. iE^)rger. 114 PAd 6. 45 OaL 
App.2d 388. 

37 C J. p 1125 note 5'3. 

"There are no set words or form of 
a promise prescribed either by stat¬ 
ute or judicial construction, to be 
met, in order to bring a transaction 
under the terms of the statute.'*— 
Beeler v. Harbour, TexCfv.App., 116 
S.W.2d 927, 930» error refused. 

sa Iowa.—^In re Stratman's JSstate, 
1 N.W.2d 636, 231 Iowa 480. 

37 CJ. p 1125 note 55. 

Identification of debt generally see 
supra 9 306. 

Uethod of asoertalnmeot 
A specification of the amount due 
or a reference to something by whiifit 
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sary that the consideration be expressed,or that 
the date of the acknowledgment or promise appear 
in writing or be evidenced in writing.SC However, 
the writing relied on must clearly refer to the very 
debt in question,the acknowledgment must be ex¬ 
press, clear, and direct,®* and in such terms as to 
render supplementary evidence unnecessary,*® and 
must be made known to some person,®* although the 
name of the person to whom the new promise is 
made need not appear in the writing,®^ A written 
promise to pay, in order to be suflSlcient, must be 
general and unqualified.®® 

In the absence of statutoiy requirement as to 
form, the question of the sufficiency of a written 
acknowledgment is one of law.®* In each particu¬ 
lar case the question to be determined is the inten¬ 
tion of the writer of the instrument,®^ which must 
be either to acknowledge the debt or to promise 
to pay it,®* and courts should not be quick to find 
technical rules which might defeat the debtor’s evi¬ 
dent intention to acknowledge the debt.®® Howev¬ 


er, a writing acknowledging a debt which has al¬ 
ready been barred ought to be construed more 
strictly than a writing acknowledging a debt against 
which the statute has not run.®7 The whole of a 
writing is to be examined,®* and, although a part 
of the writing taken by itself amounts to an ex¬ 
press promise or acknowledgment taking the case 
out of the statute, it may be so modified by other 
parts as completely to qualify the express prom¬ 
ise or convert it into a conditional one.®® 

Instruments which have been held sufiicient in¬ 
clude: A written extension agreement acknowledg¬ 
ing the debt, signed and delivered a writing to 
secure a debt containing a promise to pay it;® a 
warrant, issued by the proper authorities of a dty 
in consideration of a valid indebtedness against it;® 
and a sworn statement of claim filed in bankruptcy 
proceedings against another.^ 

A debtor’s check signed and delivered by the 
debtor to the creditor,® although afterward re¬ 
turned to the debtor,® may satisfy the statute; but 


such amount can he definitely and 
certainly ascertained has been held 
essential.—Outwaters v. Brownlee, 
135 P. 300, 22 CaLApp. 536—37 CJ- P 
1127 note 70. 

85. Or.—^Meridianal Co. v. Moeck, 
253 P. 525, 121 Or. 133 

86. N.Y.—Kincaid v. Archibald. 73 
N.T. 189. 

87. CaL—Armstrong: v. Maupas, 276 
P. 148, 97 CaLApp 710. 

Qa.—Mitchell v. Graham, 107 SK. 

373, 27 Ga.App. 60. 

Tex.—Coxpus Jtuls dted la Poe v. 
Poe, Civ.App.. 118 S.W.2d 831, er- 
fused. 

as. Iowa—Hootman y. Beatty, 293 
N.W '32, 228 Iowa 591. 

Okl—Noble v. Bodovitz, 52 P.2d 1046, 
176 Okl 432. 

Tex—Corpus Jazls dted la Poe v. 
Poe. CivAlpp., 118 S.W.2d 831, 835, 
error refused. 

87 C J. p 1126 note '57—24 C.J. p 788 
note 69. 

Betabhod aad fragraLsataxy state- 
meats, susceptible of different In¬ 
terpretations, are not suflhsient to re¬ 
move bar of statute of limitations — 
Stockdale v. Horlacher, 64 P2d 1015, 
189 Wash. 264. 

89. Miss—^First Nat. Bank v. John¬ 
son, 171 So. 11, 177 Miss. 634— 
Blount V. Miller, 160 So. 598, 172 
Miss. 492. 

Bacdpts or receipt stabs 
Neither ordinary receipts nor re¬ 
ceipt stubs of county warrants es¬ 
tablished acknowled^ent of indebt¬ 
edness or promise to pay In such 
terms as to render supplemental tes¬ 
timony unnecessary, in absence of 


express promise therein, or words 
from which law could imply promise 
to repay money received.—Hawkins 
V. Mils, 151 So. 569, 168 Miss. 428. 
90. Ga.—Abercrombie v. Butts, 72 
Ga. 74, 53 Am B 832. 

37 C.J. p 1125 note 58. 

91- Iowa..—Mahon v- Cooley, 36 Iowa 
479. 

To whom made see infra 5 319. 

92. Cal.—Outwaters v. Brownlee, 
135 P. 800, 22 C^Jipp. 535, 640. 

37 C.J. p 1126 note 61. 

9% Cal.—Ooncannon v. Smith, 66 P. 

40, 134 Cal. 14. 

37 C J. p 1127 note 72. 

94. N.T.—Brintnall v. Rice, 71 N.T. 
S 441, 63 App.Div. 64, affirmed 66 
N,B. 1105, 173 N.T. 618—Shaw v. 
Lambert, 48 N.T.S. 470, 14 App.Div. 
265. 

96. Cal.—Visher v. Wilbur, 90 P 
1065, 6 Cal.App. 562, rehearing: de¬ 
nied 91 P. 412, 6 Oal.App. 562. 

37 aj. p 1126 note 66. 

98. Wash.—Griffin v. Lear, 212 P. 
271, 123 Wash. 191. 

37 C.J. p 1126 note 67. 

97. Wash.—Gnffln v, Lear, 212 P. 
271, 123 Wash. 191. 

37 C.J p 1126 note 69. 

98L Me.—Gray v. Day, 84 A. 1073, 
109 Me. 492, 43 L.B.A.,N.S., 535— 
Perley v. Little, 3 Me. 97. 

99. Me.—Gray v. Day, 84 A. 1073, 
109 Me 492, 48 L.BJlL.,N.a, 635— 
Peavey v. Brown, 22 Me. 100. 

Statements considered tm whole 
Statements in letter, relied on as 
ackhowledgmient of debt, removing: 

4^10 


bar of statute must be considered as 
whole to gather real and full intent 
of writer.—^York v. Hughes, Tex Civ. 
App, 275 S.W. 229, reversed on other 
grounds. Com.App., 286 S.W. 165. 

3. Cal.—General v. Anthony, 100 P. 

2d 1087, 38 Cal.App.2d 321. 

Ga.—Woolfolk V. Mathews, 188 SB. 

729, 54 GaApp. *694. 

Kan,—Girard Trust Co. v. Owen, 112 
P. 619, 88 Kian. 692, 38 L.R.A,N.S., 
262. 

Agreement on back, slgnatuze on 
face, of Instrument 
Written extension of time of pay¬ 
ment of note, Indorsed on back there¬ 
of by maker, together with signa^ 
ture on face of instrument, consti¬ 
tuted written extension agreement 
taking case out of statute.—Farmers' 
Life Ins. Co. v. Welters, Tex.Com. 
App., 10 S.W.2d 698, rehearing de¬ 
nied 14 S.W.2d 58. 

9. Iowa.—Spllde v. Johnson, 109 N. 
W. 1023, 132 Iowa 484, 119 Am.S. 
R. 578, 8 L.BJL.N.S., 439. 

3. Neb—Rogers v.'Omaha, 114 N.W. 
833, 80 Neb. 691—Abrahams v. 
Omaha, 114 N.W. 161. 80 Neb. 271. 

4. D.C.—Catholic Unlv. of America 
V. Waggaman, 32 App.DC. 307. 

6. Iowa.—^Senninger v. Rowley, 116 
N.W. 695, 138 Iowa 617, 18 LR.A, 
N.S, 223. 

La.—Sullivan v. St. Anna's Chapel of 
State of Louisiana, 122 So. 118, 168 
La. 383. 

6. Iowa.—Sennmger v. Rowley, 116 
N.W 696, 138 Iowa 617, 18 LRA, 
N.S., 223. 

37 C.J. p 1125 note 63. 
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the debtor’s dieck*^ or his deed of land,* neither 
containing any reference to the debt in controversy, 
is not a written acknowledgment thereof. Execu¬ 
tion of a note shown by parol to have been for un¬ 
paid interest on a prior note is not such a written 
admission of the debt evidenced by the prior note 
as will revive the right of action thereon and bar 
limitations.* A bill filed to construe a will and an 
inventory attached thereto did not constitute a 
writing sigpied by the debtor or his agent where the 
inventory was not signed at all and the bill was 
signed only by counsel who brought the suit.^* En¬ 
tries of a partnership's bookkeepers upon its ledger 
by the direction of the copartnership cannot be con¬ 
strued as a writing signed by the party to be charged 
therebyA^ An adjudication of the amount due on a 
mortgage debt is not an acknowledgment of the 
debt or a promise to pay by sureties for the debt 
who were parties to the action.^* 

What constitutes a signing to satisfy a statute 
identical with the statute of frauds, in so far as it 
requires the writing to be signed, is determined by 
the construction given to the latter statute.^* 
Where a statute requiring that the acknowledgment 
or new promise shall be contained in a writing 
signed by the party to be charged does not require 


die writing to be subscribed, it is sufficient if it is 
evident from any part of the acknowledgment that 
the debtor named in it has given to it his assent.^^ 
Where two -writings considered together constitute 
an acknowledgment, the fact that only one of them 
is signed satisfies the statutory requirement that 
the acknowledgment be signed.^® An acknowledg¬ 
ment in the handwriting of the debtor but not 
signed by him is not sufficient to toll the statute.^* 

Acknowledgment gathered from several writings. 
The acknowledgment may be gathered from several 
writings between the parties with reference to the 
subject matter if the writings are so connected with 
each other that they may fairly be said to consti¬ 
tute one paper relating to the contract,^ ^ but sepa¬ 
rate insufficient acknowledgments made on sepa¬ 
rate dates cannot be taken together to make a good 
acknowledgment,^* although an insufficient acknowl¬ 
edgment may be used to identify the debt mentioned 
in an acknowledgment otherwise sufficient.^* 

When the promise is evidenced by letters, all of 
the letters relating to the debt, although they arc 
separated by a considerable period of time, may be 
taken into consideration in determining whether a 
new promise was made and whether that promise 
was unconditional.^* A debtor's letter is to be con- 


7. Okl.—Coxpiu JYizls auoted in 
Vernon Nat. Farm Loan Asa’n v. 
Helf, 129 P.2d 845, 847, 191 Okl. 
292. 

8.0.—Johnson v. Butler, 170 N.W. 

140, 41 8.D. 286. 

Check held InsaBloieBt 
Where due date of note and mort- 
gagre was extended In consideration 
of promise hy son of mortgagors to 
pay the indebtedness, son’s payments 
to mortgagee by check did not con¬ 
stitute an acknowledgment of debt 
or a new promise to pay within stat¬ 
ute providing that causes of action 
founded on contract are revived by | 
an admission in writing signed by 
the party to be charged that the debt 
is unpaid, or by a like new promise 
to pay.—^Hootman v. Beatty, 293 N. 
W. 32, 228 Iowa 591. 

8. Okl.—Oozjms JuIb guoted. in. Ver¬ 
non Nat. Farm Loan Ass*n v. Helf, 
129 P.‘2d 845, 847, 191 Okl. 292— 
Noble V. Bodovits, 52 P.2d 1046, 176 
Okl. 432. 

6.D.—Johnson v. Butler, 170 N.W. 
140, 41 S.D. 236. 

a. Iowa.—Klels v. kTcGrath, 103 N. 
W. 871, 127 Iowa 459, 109 Am.S.R. 
396, <69 L.R.A. 260. 

Okl.—Corpus Juris guoted in Vernon 
Nat. Farm Loan Ass'n v. Helf, 129 
P.3d 845, 847, 191 Okl. 292. 

10- Va.—Walter v. Whitacre, 73 S-B. 

984. 113 Va. 150. 

37 aj. p 1127 note 7? 

54 0J.S.—28 


'IL S.C.—^Bulcken v. Bhode, 62 S.E. 

786, 81 S.O. 503. 

37 ej. p 1127 note 74. 

12. N.T.—New York Mut. Life Ins. 
Co. V. IT. S. Hotel Co., 144 N.Y.S. 
476, 82 Misc. 632. 

13. XT.S.—^Ferguson v. Lyle, C.C-A. 
Fla., 267 P. 817. 

37 CJ. p 1127 note 85. 

Sigmng within statute of frauds see 
Frauds, Statute of S9 201-215. 

14. Cal.—Auzerais v. Naglee, 15 P. 
371, 74 Cal. 60. 

N.Y.—^Rowe V. Thompson, 15 Abb.Pr. 
377. 

Signature by agent see infra S 318. 

15. TT.S.—Victory Inv. Corp. v. 
Muskogee Elec. Traction Co., C.C.A. 
Okl., 150 F.2d 889, 1*61 A.L.R. 1436, 
certiorari denied 66 S.Ct. 232, 826 
U.S. 77a. 90 L-Bd. 467. 

Checks and book sutrleB 
Decedent's checks payable to wife 
and bearing notation ''interest** for 
designated period were sufficient 
writings signed by decedent to re¬ 
vive barred cause of action on con¬ 
tract to repay indebtedness estab¬ 
lished by continuous and unbroken 
line of entries m books kept by dece¬ 
dent showing that decedent was in¬ 
debted to wife, where checks repre¬ 
sented exact amount of interest due 
on indebtedness as shown by the 
books.—Leland v. Johnson, 288 N.W. 
595, 227 Iowa 520. 
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1& Iowa.—Eling v. Enudson, 229 N. 
W. 839, 209 Iowa 1214. 

17. U.S —^Victory Inv. Coip. v- 
Muskogee Elec Traction Co., CC. 
A Okl., 150 P.2d 889, 161 A.L.R. 
1436, certiorari denied 66 S.Ct. 232 
326 U.S. 774, 90 UEd. 457. 

Cal.—^Van Cauteren v. Forger, 114 P. 
2d 6. 45 Cal.App.2d 388—Weathex^ 
wax V. Hills, 298 P. 853, 118 CaL 
App. 567. 

Okl—^Vernon Nat. Farm Loan Ass'n 
V Helf, 129 P2d 845, 191 OkL 292. 
Xhstmmeats oonsidexea as whole 
In determining whether statements 
made in applsring for loan constitute 
such an acknowledgment as tolls 
statute 'of limitations against debt, 
court considers instruments contain¬ 
ing them as a whole along with dis¬ 
closed mtentlon of parties rather 
than segregating any particular 
statements.—Smallwood v. Melton, 
Tex.Civ.App., 97 S.W.2d 781, error 
d'^smissed. 

18. Okl.—Cospus Juris gnoted 2a 
Vernon Nat Farm I/oan Ass'n v. 
Helt 129 P. 2 d 845, 847. 191 OkL 
292. 

Pa.—Blmrell v. Miller. 82 A. 54S, 169 
' Pa. 326. 

19. Mass.—Woodbrldge v. Allen, 12 
Mete. 470. 

Okl.—Corpus Juris guoted la Vemox« 
Nat Farm Loan Ass'n v. Helf, 129 
P.2d 845, 847. 191 OkL 292. 

20. U.S.-T-Hnnt V. LyndonvtUe Sav: 
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strued in connection with the creditor's letter to 
which it is a reply,and indefiniteness of a letter 
in identifying the debt referred to may be removed 
by oral testimony that it was written in answer to 
a letter from ^e creditor which identified the 
debt,although several letters containing detached 
statements which, all together, do not constitute a 
definite acknowledgment are no doubt instifficient.23 
There is a great difference between the construc¬ 
tion to be put on a letter written a short time after 
the debt has been contracted and one written after 
the debt is already barred-2^ Cases holding let¬ 
ters sufficients^ and others wherein letters were 
held insufiScientSS to constitute an acknowledgment 
or a new promise, within the statute requiring a 
writing and in consideration of rules hereinbefore 
stated, are cited in the notes. 

§ 318. Persons Who May Make Acknowl¬ 
edgment or Promise 

a. In general 

b. Principal, surety, or guarantor 


c. Maker or indorser 

d. Joint obligor 

e. Partners 

f. Husband or wife 

g. Mortgagor or mortgagee; vendor or 

vendee 

h. Municipal or quasi-municipal corpora¬ 

tions 

i. Executor or administrator 
a. In General 

A debtor may act In such a way, as by acknowl¬ 
edging the debt, that a plea of limitations when filed 
cannot be sustained; but as a general rule In order to 
have that effect the promise or acknowledgment must be 
made by the party to be charged or someone duly au¬ 
thorized by him, and not by a stranger. 

A debtor may act in such a way, as by acknowl¬ 
edging the debt; that the plea of limitations when 
filed cannot be sustaine<L27 As a general rule the 
promise or acknowledgment must be made by the 
party to be charged^S and legally competent to con¬ 
tract,29 or someone duly authorized by him®®, and 


Bank & Trust Co., C.OJLArk., 108 
F.2d 862. 

Ga—Cozpna Jttxis quoted la. Martin 
V. Mayer, 11 S-F 2d 218, 228, 63 Ga. 
App 887. 

Ill.—^Edwards v. Harper, 234 HI App. 
296. 

Okl—Matkovltch v. McGowan, 81 P. 

2d 311, 183 Okl. 272. 

37 C.J. i> 1127 note 87. 

Ckmalderea as whole 
U.S—^In re Mays, DCLArk., 88 P. 
Supp. 958, aifirzned, C.O.A., 

V. Mays, 125 F.2d 693. 

D.C.—Hayden v. International Bank¬ 
ing Corporation, 41 F.2d 107, 59 
AppJD.C. 813. 

21. Ga.—CozpuB Juxlfl quoted la 
Martin v. Mayer, 11 S £3.2d 218, 22'8. 
63 GaApp. 387. 

Hawaii.—Davis v. Mills, 21 Hawaii 
167. 

PartioTilar letters oonstrued 
Cal—First Nat. Bank v. Pray, 260 P. 
933, 86 CaLApp. 484. 

22. Ga.—Corpus JtizlB quoted la 
Martin v. Mayer, 11 S EI.2d 218, 228, 
€3 Ga.App. 387. 

Wash—Grlffln v. Dear, 212 P. 271, 
123 Wash. 191. 

Tdentxflcation necessary see supra S 
306. 

23. Ga.—Corpus Jhxls quoted la 
Martin v. Mayer, 11 S.E 2d 218, 
228, 63 Ga.App. 387. 

WasbL—^Montreal Bank v. Guse, 98 A 
1127. 51 Wash. 365. 

24i Cal.—^Southern Pac. Co. v. Pros¬ 
ser. 52 P 836, <55 P. 146, 122 CaL 
413. 

25. Ark.—City of Ft Smith v. U. S. 


Rubber Oo., 42 SW.2d 1004, 184 
Ark. 5S8. 

Cal.—Sterling y. Title Insurance & 
Trust Co., 12*8 P.2d 81, SZ CalApp. 
2d 736—(Lehman y. Newcomer, 4 
P.2a 994. 118 CaXApp. 14«—Weath- 
erwas y. Hills, 298 P. 853, 113 CaL 
App. 667 

Hawaii.—^Davls y. Mills, 21 Hawaii 
167. 

Kan.—Elder y. Dyer, 26 BAn. 604, 40 
Am.R. 820. 

Minn.—Olson v. Myrland, 284 N.W. 

129, 195 Minn. 626. 

N.J.—^Benyenute y. Yoorhees, 146 A. 

677, 7 N J.Misc. 880. 

N.T,—McMoms v. Gibson, 279 N.T.S. 
366, 153 Mlsc. 419. 

Tex.—Palfrey y. Harborth, Cly.App., 
158 S.W.2d 326, error refused— 
Uvalde Rock Asphalt Co. y. High¬ 
tower, Clv.App., 154 S.W.2d 940, 
reversed on other grounds 166 S. 
W.2d 881, 140 Tex. 200, 143 A.L.R. 
1366—Uvalde Rock Asphalt Co. y. 
Ralls-Schmldt Civ.APP., 91 S.W.2d 
482, error dismissed—Power y. 
Westhofl, Cly.APP, 4 e.W.2d 274, 
error dismissed—^Horton Mfg. Co. 
y. Hardy Light <3o.. CivA.pp., 294 
SW. 320—Sewell y, Wilcox, Crv. 
App., 290 S.W. 264. 

37 C.J. p 1128 note 95. 

23. Cal.—Armstrong y. Maupas, 276 
P. 148. 97 CaLApsp. 710. 

Mass.—^Ainsworth y. Thompson, 187 
N.E. 753, 284 Mass. 387 
N.T.—^Dougherty y. Nacional City 
Bank of New York, 285 N.Y.S. 491, 
157 Misc. 849. 

Tex.—Stagal Oil Co. y. Bartholomew, 
Civ App., 144 S.W.2d 1012, error 
dismissed by agreement—Poe y. 
Poe, Civ.App., 118 S.W.2d 831, error 
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refused—^Braddock y. Brodkmaii, 
Ciy-App., 29 S.W.2d 811. 

37 O J. p 1128 note 96. 

27. Ala—May y. Mathers, 172 So. 
907, 233 Ala. 654. 

(La.—Standard Oil Field Supply Co. y, 
Henmngton, App., 9 So.2d 855. 

As against plea lutezposed by ozedl- 
tor ou another's dadm 
U.S.—Ernest M. Loeb Co. y, Avoy¬ 
elles Drainage Dlst. No. 8 of Par¬ 
ish of Avoyelles, La., D.C.La., 60 
F.Supp. 296. 

2a Ark.—^Root v. Thomas, 160 S.W. 

2d 46, 203 Ark. 1078. 

La,—Winter y. Ganl, App, 199 So. 
600—H. J. Cottam 6b Co. y. Baphar 
el, App., 198 So. 518—Brock y. 
Sharkey, App, 191 So. 137—Re¬ 
construction Finance Corporation 
V. Thomson Gm Co., App., 168 So. 
716. 

N.T.—Peoples Trust Co. of Malone y. 

O’Neil. 7 N.B.2d 244, 273 N.T. 312. 
Ohlo.^chmidt v. Hicks, 162 N.E. 

762, 28 Ohio App. 418. 

37 C.J p 1129 note 11—1'3 C.J. p 864 
note 53. 

Part payment: 

By whom made see infra 5 331. 
To whom made see infra § 332. 
Sufficiency of letter as acknowledg¬ 
ment or new promise see supra 9 
817. 

To whom acknowledgment or new 
promise made see Infra 5 219. 

29. N.T.—Matter of Wendt, 174 N. 

T.S. 413, 105 Misc. 427. 

S.C.—Axson y. Blakely, 13 S.C.L. 6 , 
18 Am.D. 697. 

87 aJ. p 1129 note 10. 

3a Gku—National City Bank of 
Rome V. First Nat. Bank of Bir- 
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not by a strangcr,8i although in the absence of 
fraud or any circumstances of imposition a person 
may undoubtedly bind himself by contract to pay 
the debt of another, even if the debt is barred by 
limitations at the time of the contract.®^ jn g. case 
of mutual accounts, after the last item is barred by 
limitations, an entry of subsequent items by one of 
the parties on his own account will not suspend the 
statute.®® While a promise or acknowledgment 
made by a debtor will remove his debt out of the 
statute as to him, it cannot affect the rights of oth¬ 
ers acquired by reason of the bar.®4 An offer by 
an attorney made on his own behalf to pay the debt 
of his client will not interrupt the running of the 
statute in favor of the latter ;®5 but an admission 
within the apparent scope of the attorney’s agency 
is competent to show a new promise removing the 
bar of the statute.®® In an action against a sheriff. 


where the default complained of is that of a deputy, 
his continuing acknowledgment of liability may pre¬ 
clude the sheriff from setting up the statute of 
limitations.®*^ A promise by a life tenant to pay 
taxes may be relied on as against the remainderman 
to remove the bar of the statute as to such taxes.®® 
The pledgee of a promissory note may have the 
maker interrupt presoription by signing an ac¬ 
knowledgment, even though the maker himself is 
the pledgor of the note.®® A spendthrift under 
guardianship cannot by a promise or acknowledg¬ 
ment take his debt out of the statute.^® 

Agent An agent may have authority, either ex¬ 
press or necessarily inferable from the nature of 
his duties, to bind his principal by his promise and 
revive a debt against the latter;*! but his admis¬ 
sion as to a matter without the scope of his gen¬ 
eral authority will not bind his principal,*® and un- 


minsrham, Ala., 19 S.K.2d 19, 193 
Ga 477. 

lA—Winter v. Ganl. App., 199 So. 
600. 

N.T.—^Peoples Trust Co of Malone v. 

O’Neil, 7 N.E.2d 244, 273 N T. 312. 
Ohio.—Schmidt v. Hicks, 162 N.E 
762, 28 Ohio App. 413 
37 C.J. p 1129 note 11. 

Fayea authozlsea to extend note 
Tex.—Welch v. Beall, Civ.App , 153 
S.W.2d 338, error refused. 

31. Axk.—^Root V. Thomas, 160 SW. 

2d 46, 203 Ark. 1078. 

Idaho.—Mendlnl v. Milner, 276 P. 313, 
47 Idaho 439. 

La—Winter v. Oanl, App., 199 So. 
600—^Reconstruction Finance Cor^ 
poration v. Thomson Gin Co., App., 
168 So. 715. 

N.T.—Woods V- Feeney, 291 N.T.S. 
964, 249 AppDiv. 74&—Benjamin v. 
Harley, 30 N.T.S.2d 471. 

Ohio —Frost V Johnson, 43 N.E 2d 
277, 140 Ohio St. 316, 142 A.L.R. 609 
—Schmidt V. Hicks, 152 N.B. 762, 
28 Ohio App. 413. 

Tex.—^Broussard v. Uvalde Rock As¬ 
phalt Co., Civ.App, 149 S.W.2d 972, 
error dismissed, jud^rment correct 
—^Uvalde Rock Asphalt Co. v. Lacy, 
CivA.pss., 131 S.W.2d 698. 

37 C.J. p 1129 note 11. 

3& Tex.—Flack v. Neill, 22 Tex 253. 
Agreement to pay debt of another see 
Frauds, Statute of §§ 12-31. 
However, “An acknowledgment or 
admission that a third party owed a 
debt certainly could not hind the 
party making such admission* or ac¬ 
knowledgment.*’—^New York Mut. L 
Ins. Co V. U. S. Hotel Co., 144 N.T. 
S. 476, 82 Misc. 632, 649. 

33. DC.—^Ross V. Fickllng, 11 ApP 
D.C. 442. 

3dr La.—^Larthet v. Hogan, 1 La. 
Ann. 310. 


35. Md.—^Morris v. Hazlehurst, 30 
Md. 362. 

36. Md.—^Brown v. Hebb. 175 A. 602, 
167 Md. 535, 97 A.L.R. 366 

37. Conn.—Welles v. Russell, 38 
Conn. 193. 

38. Md.—^Duvall v. Perkins, 26 A. 
1085, 77 Md. 682. 

Part payment by life tenant see In¬ 
fra S 6S1. 

39. La.—^Bank of Minden & Trust 
Co. V Barron, 152 iSo. 746, 178 La. 
1023. 

"The reason for that is that, quoad 
the debt which the pledgor owes to 
the pledgee, the latter has, temporar¬ 
ily, the rights of an owner of the 
note. If It were not so, the debt rep¬ 
resented by the pledged note would 
be extinguished by confusion—^by the 
maker's being the owner of the note." 
—^Bank of Minden & Trust Co. v. 
Barron, supra. 

40. Mass.—^Manson v. Felton, 13 
Pick 206. 

41. Fla.—Gerstel v. William Curry’s 
Sons Co.. 25 So.2d 560, 157 Fla. 216 
—Jacksonville American Pub. Co 
V. Jacksonville Paper Co., 197 So. 
672. 143 Fla. 835 

Ill—^Ross V. St. Clair Foundry Cot- 
poration, 271 Ill.App. 271. 

Ija«—City Sav. Bank & Trust Co. v. 
Shreveport Brick Co., 134 So. 397, 
172 La. 471—Warn v. Mexican Pe¬ 
troleum Corporation, 6 LaA^pp. 65. 
Mont.—^Breese v. O’Brien, 59 P2d 65, 
102 Mont. 547. 

NC.—Peoples Bank & Trust Co. v. 
Tar River Lumber Co, 19 S.E.2d 
138, 221 N.C. 89. 

Okl.—Oozpns Jtuis quoted la. Noble 
V. Bodovitz, 52 P.2d 1046, 1048, 175 
Okl 432. 

Pa—Watts V. Devor, 1 Grant 267- 
Tex.—^Power v- Westhoff, Civ.App„ 4 
S.W.2d 274, error dismissed. 

37 C.J. p 1130 notes lb, 16. 
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Authority of partner see infra sub¬ 
division e of this section. 

Signature by pzocuzatioa 

Statute providing that a signature 
by procuration operates as notice 
that agent has but a limited author¬ 
ity to sign, and the principal is hound 
only in case the agent in so signing 
acted within actual limits of his au¬ 
thority, does not apply to indorse¬ 
ments on a note by an agent of the 
debtor, purporting only to accept 
holder’s offer to extend time for pay¬ 
ment of existing obligation so that 
limitation would not bar note.—^An¬ 
thony V. Clark, 78 P.2d 1064, 182 Okl. 
645. 

42. U.S.—Ely Const. Co. v Town of 
Timmorsville, C C.A S C., 138 F.2d 
739—^Mann v. Peusific Land & Cat¬ 
tle Co., C-CA-CaU 107 F2d 862. 

Mo—^Arthur L. Hardin Associates v- 
Jennings Sewer Dist. of St. Louis 
County, App., 176 S.W.2d 652. 
N.T.—Dodds V. McColgan, 211 N. 
Y.S. 871, 125 Misc. 405, reversed 
on other grounds 225 N.Y.S. 609, 
222 App.Div. 126 

Ohio.—Schmidt v. Hicks, 162 N.E. 

762, 28 Ohio App 413. 

Tex.—Chandler v. Alamo Mfg Co. 
Oiv.App., 14P S.W.2d 9U8—Uvalde 
Rock Asphalt Co. v. Lacy, Civ. 
App., 181 S.W.2d 698—Gray v. 
Powell. Civ.App., 282 S.W, 631. 
Wash—^Reuter Organ Co v. First 
Methodist Episcopal Church of 
Eelso, 109 P.2d 798, 7 Wash.2d 
310. 

37 C J p 1130 note 17. 

Conillctliig Interests 
La.—Commercial Nat. Bank In 
Shreveport v. Henderson, App., 
173 So. 790. 

Utah.—^Salt Lake Valley Loan 6 
Trust Co. V. St. Joseph Land Co., 
273 P. 507, 73 Utah 256. 
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der some statutes the debtor alone can make a 
promise, a writing signed by his agent is ineffectu- 
al.43 The individual members of an eleemosynary 
or educational corporation have no authority by 
rheir promise to remove the bar of the statute from 
the obligations of the corporation.'*^ 

Guardian, Although such revival may be valid 
as against the g^iardian individually,^® a guardian 
has no power to revive a barred debt against his 
ward,^® even where he acts for an adult under a 
power of attorney conferring only such power as 
he would have as guardian but, where the debt 
at the time of its renewal was not barred, the re¬ 
newal of a lien deed of trust on land owned by 
several partners will, as against the interest of a de¬ 
ceased partner, toll the statute of limitations where 
the renewal was signed by the widow of the de¬ 
ceased partner as guardian of his minor children 
under approval of the probate court, notwithstand¬ 
ing administration was then pending on the estate 
of deceased.^® An account filed in court by a 
guardian admitting the receipt of money belonging 
to his ward is sufficient to revive an action to re¬ 
cover such money.^® 

Heir. An heir may, by acknowledgment and a 
promise to pay his ancestor's debt, remove the stat¬ 
utory bar of limitation as to the heir's interest in 
the estate.®® A promise by the sole heir of a de¬ 
cedent to discharge an obligation of decedent does 
not extinguish liability of decedent's succession, and 
hence does not interrupt the running of the statute 


on the claim against the succession,®^ although the 
heir may be liable on the promise notwithstanding 
the claim against the succession is barred.®® 

Receiver. An acknowledgment by the receiver of 
a corporation of the corporation’s liability suspends 
and interrupts the running of the statute.®® 

A state tax commission or state treasurer with¬ 
out authority to make any binding promise to re¬ 
fund unlawfully collected taxes is without author¬ 
ity to toll the statute of limitations running against 
a claim for refund of such taxes.®^ 

United States. A new promise or its equivalent 
made by congress will remove the bar of the stat¬ 
ute as to a claim against the United States,®® but 
acknowledgments and promises made by executive 
officers of the government without express or clear¬ 
ly implied authority from congress will not oper¬ 
ate to suspend the statute or revive a claim against 
the government.®® 

b. Principal, Surety, or Guarantor 

In the absence of statute or an express contractual 
provision to the contrary, a promise by a principal debt¬ 
or will not revive the claim as to his surety or guaran¬ 
tor, and a recognition of the claim by a surety or guar¬ 
antor Will not remove the bar as against the principal 
or another surety or guarantor, although effective as 
against the party making It. 

In the absence of a statute to the contrary or a 
provision in the contract of guaranty to that effect, 
a promise by a principal debtor will not revive the 
as to his surety or guarantor.®*^ Where a 


43. N.J.—^De Raismes v De Rais- 
mes, 60 A 1133, 71 N-J-Law 680. 

KT.T—^In re Hyde’s Bstate, 31 N.T.S. 
2d 437, 177 Misc. 666. 

37 C.J. p 1129 note IS, 

Part payment by agrent see Infra § 
331. 

44. Vt.—Lyman ▼. Norwicli XJnlv., 
28 Vt. 660. 

Hdncational corporations grenerally 
see Colleges and Universities §§ 1- 
44. 

Hleemosynary corporations generally 
see Corporations $ 17. 

45. Tex.—^First Nat. Bank v. Lane, 
Oiv.App., 265 S.W. 763, 

46. Tex.—^First Nat. Bank v. liSaie, 
supra. 

37 C.J. p 1130 note 28. 

417. Tex.—Stone v. McGregor, 87 S 
W. 334, 99 Tex. 51. 

Power of attorney generally see 
Agency § 27. 

4a Tex—^Rutland Sav. Bank v. Is¬ 
bell, Civ.App., 129 S.W.2d 505, af¬ 
firmed 154 S.W.2d 442, 187 Tex. 
432. 


49. Iowa,—Blakeney v. Wyland, 89 

N.W. 16. 116 Iowa 607. 

50. Ill.—Glenn v- McDavid, 44 N.B. 

2d 84, 316 IlLApp. 130. 

BeasoxL fox mle 

The assets from the estate of the 
ancestor which descended to the 
heir would be chargeable with the 
debts of the ancestor if suit were 
brought within the limited statutory 
period. Therefore a privity between 
the parties existed whereby a writ¬ 
ten promise by the heir after the 
period had. expired was binding on 
the heir to .the extent of his interest 
as heir and distributee. Such prom¬ 
ise by him, while not binding against 
the general assets of the estate of 
the deceased, would he bindmg 
against such portion thereof as 
might pass from the estate of de¬ 
ceased by descent to the heir.—Glenn 
V. McDavid, supra. 

AdmlssioiL of soxvlvlsg widow sad 
helzB in suit to foreclose mortgages 
that mortgages were valid was held 
to constitute waiver of prescription 
to mortgages.—W. P Clopton & Co. 
V. Alfred. 135 So. 621, 17 La.App. 
93. 


51. La.—^Brown v. Succession of 
Laing, App., 26 So.2d 34. 

52. La.—^Brown v. Succession of 
Laing, supra. 

53. U.S.—Mayer v. Gros, C.C.Alja., 
116 F.2d 733—^International Shoe 
Co, V. Picard & Gelsmar, D.CLa., 
30 F.Supp. 570, affirmed, C.C.A, 

.. Mayer v. Gros, 116 F.2d 733. 

54. Kan.—^Boston Safe Deposit & 
Trust Co. V. Boyd, 61 P.2d 1339. 
144 Man. 429. 

Municipal and guasl-municipal cor¬ 
porations see Infra subdivision h 
of this section. 

55. U.S.—Cross’ Case, 4 Ct.CL 271. 

37 ax p 1136 note 75. 

Operation of statute against govern¬ 
ment see supra $ 15. 

56i U.S.—Leonard v. U. 3., 18 Ct- 
CL 382. 

67. Cal.—-Easton v. Ash, 116 P.2d 
488, 18 Cal.2d 530. 

N.X—MarinelU v. Lombardi, 196 A 
701, 16 N.XMisc. 71. 

37 C.X p 1131 notes 39, 40. 

Part payment by principal or surety 
see infra § 331. 
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claim is barred against the principal a recognition 
thereof by the surety will remove the bar as to him, 
although it docs not revive the obligation as against 
the principalis or as against another surety.is Let¬ 
ters of a surety to his principal, written at the in¬ 
stance of the payee, urging him to pay the debt, 
do not constitute such acknowledgment as suspends 
the running of the statute as to the surety.®® Mere¬ 
ly allowing a debt as a valid claim against an in¬ 
solvent estate by a commissioner on the estate, ivho 
is guarantor of the debt, will not constitute an ac¬ 
knowledgment removing the bar of the statute as 
to himself,®^ especially as it is his of&cial duty to 
allow the claim if it is valid, and therefore in so 
doing he cannot be said to act voluntarily.®^ 

Limitations may be tolled as to a guarantor by 
the latter’s consent to an extension of the time for 
payment,®® as where an extension granted by the 
payee occurred because of acts in which the guar¬ 
antor intentionally participated for the purpose of 
inducing an extension of credit.®^ A reservation 
agreement of rights against a guarantor on ex¬ 
tension of the principars debt does not revive an 
obligation already barred by the statute of limita¬ 
tions against such guarantor,®® but it does not fol¬ 
low that the bar of the statute may be invoked 
where the extension of time is granted to the prin¬ 
cipal prior to the expiration of the statutory period 


of limitation on the action against the guarantor,®® 
and, where the principal debt was extended prior 
to the expiration of the statute of limitations as 
against the guarantor, there was no revival of a 
barred obligation, but merely an extension of the 
guarantor’s obligation.®^ 

c. Maker or Indorser 

The running of the statute In favor of an Indorser 
is not Interrupted by the acknowledgment or promise 
of the maker. 

The running of the statute in favor of the indors¬ 
er of a promissory note is not interrupted by the 
acknowledgment or promise of the maker,®® by the 
indorser’s request to the indorsee made prior to 
the bar to compel payment by the maker,®® or by 
repayment to the indorsee of the amount of a cred¬ 
it on the note, existing at the time of the indorse¬ 
ment, and which was overlooked.^® 

d. Joint Obligor 

As a general rule an acknowledgment or new prom¬ 
ise by one of several Joint debtors or contractors will 
not interrupt the statute of limitations as to the others. 
An admission by one of several persons who are bound 
by a several contract will not bind the other parties 
thereto. 

Although there were some early cases to the 
contrary,the almost universal rule now is that an 


58. 111.—^Edwards v. Harper, 284 Ill. 
App. 296. 

37 C J. p 1131 note 41. 

68. Mich.—Ottawa County Prob. 

Jud^re V. Stevenson, 21 N.W. 348, 
55 Mich. 320. 

60. Mich.—^Borden v. Fletcher, 91 N. 
W 145, 131 Mich. 220. 

Sufficiency of letter as acknowledg¬ 
ment or new promise see supra S 
317. 

What constitutes acknowledgment 
generally see supra §§ 308-314. 

61. Me—Gardiner v. Nlitting, 5 Me. 
140. 17 Am.D. 211. 

Commissioners on insolvent estates 
of decedents see Executors and 
Administrators § 675. 

68. Me.—Gardiner v. Nutting, su¬ 
pra. 

Requirement that part payment, to 
interrupt statute, be voluntary see 
infra 5 322. 

63. Wis.—^Albright v. Welssinger, 
298 N.W. 220. 238 Wis. 355. 

6A. Wis.—^Albright v, Welssinger, 
supra. 

85. N.T.—^Mutual Life Insurance 
Co. of New York v. United States 
Hotel Co.. 144 N.T.S. 476, 82 Misc. 
632—Continental Bank & Trust Co. 
of N. T. V. Scotch Presbyterian 
Church in City of New York, 64 
N.Y.S.2d 24. 


66. N.Y —Continental Bank & Trust 
Co. of N. Y. V. Scotch Presbyteri¬ 
an Church in City of New York, 
supra. 

67. N Y.—Continental Bank & Trust 
Co. of N. Y. V. Scotch Presbyterian 
Church in City of New York, su¬ 
pra. 

68. Ark.—^Meisner v. Pattee, 279 S. 
W. 787, 170 Ark. 217. 

Mich.—Glass v. Driehorg, 295 N.W. 

547. 296 Mich. 30. 

37 aJ. p 1131 note 51. 

Part payment by maker or Indorser 
see infra S 381. « 

Ziffect of BtipulatiOB. auttaoxiidxig es- 
tenslOB, 

(1) Agreement between maker and 
holder to extend time of payment 
of note beyond period of limitation 
after first maturity date was held 
not to bind indorser, notwithstand¬ 
ing stipulation in note that time 
of payment might be extended with¬ 
out notice to Indorsers, which mere¬ 
ly reserved holder’s right of re¬ 
course. 

Ala.—McLean v. First Nat Bank, 
137 So. 550, 221 Ala. 103, rehearing 
denied First Nat Bank v. McLean, 
137 So. 911, 223 Ala. 699 
Okl.—Georgia v. O’Herion, 54 P.2d 
667, 176 Okl. 103. 

(2) On the other hand, it has been 
held that while ordinarily payment 
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on note made by principal will not 
deprive indorser of benefit of de¬ 
fense of limitations, indorser will be 
deprived of such defense if he baa 
consented in body of instrument to 
such extension, provided extensions 
are for definite periods of time.—^Mil¬ 
ler V Bumgarner, 184 S.E. 468, 209 
N.C. 735. 

(3) So action against indorser on 
note whereby indorser agreed to re¬ 
main bound, notwithstanding any ex¬ 
tensions granted by holder to mak¬ 
er, and waived notice of such exten¬ 
sions, was held not barred by lim¬ 
itations, where maturity of note 
had by annual extensions, made 
without notice to indorser, been ex¬ 
tended to date within limitations pe¬ 
riod—^Luther v. Lemons, 186 SB. 
369, 210 N.C. 278. 

(4) Where note contained provi¬ 
sion waiving notice of extension of 
time of payment, extensions for in¬ 
definite time implied by credits on 
note were held not to toll limitations 
as to accommodation indorsers.— 
Miller V. Bumgarner, supra. 

69. N.C.—Yass v. Conrad, 52 N.C. 

87., 

70- , N.CL—Gilmer ▼. McMurray, 52 

N.a 479. 

7L deaezal histoodoal note 

The earliest reported SogUah case 
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acknowledgment or new promise by one of several 
joint debtors or contractors will not interrupt the 
statute of limitations as to the others,^^ in the ab¬ 
sence of authority granted to the one who makes 
the promise or acknowledgment for the others,^8 
or unless the act can be shown to have been rati¬ 
fied,at least where the acknowledgment or new 
promise is made after the bar of the statute has at¬ 
tached,^® or where it was made for the purpose of 
securing some advantage to the promisor.^® An 
admission by one of several persons who are bound 
by a several contract will not bind the other par¬ 
ties thereto.77 

e. Partners 

Although there Is also authority to the contrary, It 
has been held in some Jurisdictions that after dissolu¬ 
tion one partner cannot by his promise or acknowledg¬ 


ment continue an existing debt against hie copartners 
or revive as against him a barred firm debt unless the 
partner making the acknowledgment Is a liquidating 
partner or the creditor has no notice of the dissolution. 

There is a conflict of authorities as to the power 
of one partner to interrupt the running of the stat¬ 
ute as against his copartners by his promise to pay 
or acknowledgment of the existence of, or part pay¬ 
ment on, a partnership debt^® The rule in some 
jurisdictions invests him with such authority'^9 al¬ 
though the partnership has been dissolved at the 
time the promise, acknowledgment, or payment is 
made,88 and the partner making it is insolvent at 
the time.8i In other jurisdictions it has been held 
that after dissolution one partner cannot by his 
promise or acknowledgment continue an existing 
debt against his copartners,®^ or revive as against 
them a barred firm debt,®® unless the partner mak- 


on the subject of the effect of a 
promise of one Joint obligor to bind 
another held that the promise could 
not have such effect, but m a later 
case a contrary rale was adopted; 
and although the latter was prompt¬ 
ly recognized as bad law it was gen¬ 
erally followed by the English and 
American courts, where the promise 
was made before the statute operat¬ 
ed as a bar, but was later abandoned 
either by voluntary act of the courts 
or through the compulsion of legis¬ 
lation.—Coxptui gtizis cited la. Apuz- 
zo V. Hoer, 4 A.2d 424, 426, 125 Oonn. 
196, 121 A.L.R. 542--<IOKpiui Juris 
dted la. Broadway Bank & Trust Co. 
V. Longley, 165 A. 800, 801, 116 Conn. 
557—^7 C.J. p 1181 notes 55-60. 

78- Ark.—^Meisner v. Pattee, 279 6. 

W. 787, 170 Ark. 217. 

Ill.—Joseph V. Carter, 47 N.B.2d 
471, 882 IlL 461—Hopkins v. Loe- 
ber, 69 N.E.2d 104, 329 llLApp. 
423. 

Mont.—^Breese v. O'Brien, 59 P.2d 
65, 102 Mont. 547. 

Tex.—^Tnmble v. Whitson, CivApp., 
77 S.W.3d 899. 

37 C.J. p 1131 note 61. 

Part payment by joint obligor see 
infra $ 331. 

Where Joint debtors are partners see 
infra subdivision e of this section. 
Zbl Ckamectleut 

(1) There were some early cases 
to the contrary.—Clark v. Sigourney, 
17 Conn. 511—37 C.J. p 1132 note 63. 

(2) But these have been expressly 
overruled, end the rule of the text 
now prevails.—Gozpus Jnzis cited la. 
Apuzzo V. Hoer, 4 A.'2d 424, 423, 
125 Conn. 196, 121 AIi.B. 542. 

Xa Louisiana , 

(1) There is authority support¬ 
ing the rule of the text—Jordan v. 
Smith, 20 So.2d 17, 206 La. 765— 
Watkins V Haydel. 135 So 371, 172 
La. 826—37 C.J. p 1131 note 61. 


(2) But there is also authority 
holding that prescription as to all 
solidary obligors is interrupted by 
acknowledgment of one obligor.— 
Bhys V. Moody, 113 So. 367, 163 La. 
1039—In re Leeds & Co., 21 So. 617, 
49 La.Ann. 501—Boullt v. Sarpy, 30 
LaAnn. 494—87 C.J. p 1131 note 
61 CaJ. 

Xn Uozth Bakota 

(1) Under note providing that 
time of payment may be extended or 
note renewed without affecting lia¬ 
bility of Joint and several makers 
thereon, extension of time of pay¬ 
ment without consent of any of 
makers, or renewal of note hy third 
person on death of one maker, and 
without consent of surviving znaJc- 
er, was held not to suspend run¬ 
ning of statute of limitation against 
surviving maker,—Baird v. Herr, 254 
N.W. S5«, 64 N.I). 672. 

<2) But renewal of a debt by one 
of two Joint debtors suspends the 
running of limitations as to both 
debtors on a Joint mortgage given 
to secure the debt.—Baird v. Larson, 
291 NW. 645, 69 N-D. 795. 

73- Mont—^Breese v. O'Brien, 69 P. 
2d 65, 102 Mont. 647. 

74. Mont—Breese v- O'Brien, su¬ 
pra. 

75- Cal.—^McCarthy v. White, 21 
Cal. 495, 82 Am.U. 764. 

Mont.—^Breese v. O'Brien, 59 P.2d 
66. 102 Mont 547. 

76^ Conn.—Colt v. Tracey, 8 Conn. 
268, 20 AmuD. 110. 

77. Ky.—Burnett Bros v. Helbum. 
•87 S.W.2d 371, 261 Ky. 245 

La.—^McElroy v. Parry, App., 162 
So. 793. 

37 C.J. p 1132 note 65. 

78. U.S,—^Bell V- Morrison, Ky., 1 
Pet 361. 7 L Ed. 174. 

37 C. J. p 1132 note 67. 
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Part payment by partner see infra 
S 331. 

79. Mass.—Vermont-People's Nat 
Bank v. Parker, 169 N.E. 154, 269 
Mass. 387. 

Tex.—Kennard v. Kennard, Civ App., 
84 S.W.2d 315, error dismissed. 

37 O J. p 1132 note 68. 
sa Mass.—^Vermont-People's Nat. 
Bank v. Parker. 169 N.E. 154. 269 
Mass. 387—^Buxton v. Edwards, 
134 Mass. 567. 

Va—Shelton v. Cocke, Crawford & 
Co., 3 Munf. 191, 17 Va 191. 

37 C.J. p 1132 note 69. 

81. Conn —^Austin v. Bostwi<d[, 9 
Conn. 496, 26 Am.D. 42. 

87 C J p 1132 note 70. 

82. U S.—Cronkhite v. Hernn, C.C. 
Wis, 15 F. 888 

N’.T.—Payne v. Slate & Gardner, 39 
Barb 634, affirmed 29 NY. 146, 
86 Am.D. 292. 

Pa—Jack V. McLanahan, 43 A 356, 
191 Pa. 631. 

37 C.J. p 1132 note 71. 

83. Pa.—Jack V. McLanahan, supra 
—Kauffman v Pisher, 3 Grant 30>. 

B I.—^Turner & Salisbury v. Boss, 1 
B.I 88. 

37 C.J. p 1132 note 72. 

In Louisiaaia 

(1) After a partnership is dis¬ 
solved, no one of the partners can 
bind the others without a special 
authority from them; and one has 
no more right after a debt is fully 
prescribed, to contract anew, in the 
name of the firm to pay it, than he 
has to create an entirely new obli¬ 
gation.—^Davls V. Houren, 6 Bob. 255 
—87 C J. p 1132 note 72. 

(2) But one partner can interrupt 
prescription as to all the other part¬ 
ners who are bound in solido, even 
after dissolution of the partnership. 
—Carroll v. Gayarre. 16 l(a.Ann. 
671—^Parker v. Moore, 2 La.An n . 
1017. 
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ingf the acknowledgment takes over the assets of the 
firm and becomes liquidating partners^ or the cred¬ 
itor has no notice of the dissolution,although in 
other cases it has been held that a promise by one 
partner after the dissolution of the partnership and 
before the bar of limitation has attached will not 
bind his copartner even if the creditor has no notice 
of the dissolution.*® 

In some jurisdictions even a liquidating partner 
cannot bind his copartners by his acknowledgment 
after notice of the dissolution has been given.*^ 
An acknowledgment by a firm will revive the in¬ 
dividual joint debt of the members thereof,** and 
the effect of such acknowledgment is not removed 
by virtue of the fact that one member of the firm 
is a married woman where she was competent to 
make the original contract.** A surviving partner 
cannot revive a debt as to a deceased partner,** 
but this fact will not affect the liability of the sur¬ 
viving partner who makes acknowledgment of the 
debt.*i 

f. Husband or Wife 

Under some circumstances a promise or acknowiedg- 
ment made by a husband or wife wiil toll the statute of 
limitations or remove the bar of the statute after it 
is complete; but under other circumstances such a 
promise or acknowledgment Is ineffectual to accomplish 
that result. 

The promise of a wife without her husband’s as¬ 
sent to pay a debt contracted by her before mar¬ 
riage and barred by the statute of limitations has 
'been held not to revive the debt,** although it has 
also been held that she may, by her acknowledgment, 
interrupt the running thereof.** Where she acts 
as agent of her husband in borrowing money on his 
accoxmt, she may by her acknowledgment revive the 


debt against him;*^ but where she binds him by 
the purchase of goods for the household she cannot 
by her promise or acknowledgment revive the debt 
after the bar.** Where the wife’s separate prop¬ 
erty is liable for debts contracted in support of the 
household, neither husband nor wife can, by a new 
promise, arrest the running of limitations against 
the other or remove the bar of the statute after it 
is complete.** 

The joint promise of husband and wife to pay 
her debt contracted and barred before the mar¬ 
riage will not remove the bar as to her and sustain 
a suit against her after his death ;®7 nor will his 
promise revive such a debt against her.** Where 
the wife is a surety of her husband his promises 
and acknowledgments cannot bind her, so as to re¬ 
vive the debt** unless by force of a statute affecting 
the original transaction.^ In jurisdictions v/here 
a debt contracted by a married woman is void it 
will not support a promise made by her after dis¬ 
solution of the marriage relation by death* or di¬ 
vorce,* nor will a debt of her deceased husband 
so far support a promise made by her as to make 
it effectual to revive such debt.^ 

It has been held that a husband cannot by his 
act alone extend the time for the payment of a 
mortgage debt which encumbers the homestead® 
or by his agreement extend a barred lien so as to 
defeat his wife’s homestead rights;* but, on the 
other hand, there is authority holding that, where 
a husband and wife sign a mortgage covering a 
homestead, an acknowledgment signed by the hus¬ 
band before the bar of the statute of limitations be¬ 
comes effective will toll the statute as to both hus¬ 
band and wife,7 and that the husband’s written 


aft. Pa.—Jack v. Mclianahan. 43 A. 

856, 191 Pa. 631. 

37 C.J. p 1133 note 73. 

85. Wis.—Clement v. Clement, 35 
N.W. 17, 69 Wis. 599. 2 Am.S.R 
760. 

37 C J. p 1133 note 74 

88. Fla.—^Tate v. Clements, 16 Fla. 
339, 26 Am.R. 709. 

Ill.—Green v. Baird, 58 Ill.App. 211. 

87. Tez.—Haddock v. Crocheron, 32 
Tex. 376, S Am R. 244. 

37 C.J. p 1133 note 76. 

SSL U,S.—Walsh V. Mayer, Misa, 4 
S Ct. 260, 111 U.S. 31. 28 L.Fd. 338. 
37 C.J. p 1129 note 11 [c]. 

89. N.J.—I>ay v. Merritt, 38 N.J. 
Iiaw 32, 38. 20 AmR 362. 

37 C.J. p 1183 note 78. 

9a Ala.—Espy v. Comer, 76 Ala. 
501. 

91. Ala.—^Repy v. Comer, supra. 


92, SC.—Azson V. Blakely, 13 S.C. 
L. 6, 13 Am.D. 697. 

87 C J. p 1133 note 84. 

Part payment by huband or wife 
see infta § 331. 

93. Conn.—^Booth's Appeal. 35 Conn. 
165. 

La.—Orcutt v. Berrett, 12 La.Ann. 
175. 

9a Mo.—^Burk T. Howard, 18 Mo. 
241. 

95. Tex.— H a m ilton v. Peck, Civ. 
App, 38 S.W. 403. 

9a U.S.—Houghteling v. Walker, C. 
C.IU. 100 F. 263. 

30 O.J p 991 note 2—^7 C J. p 1133 
note 90. 

Signature of husband on note for 
amount of balance due on open ac¬ 
count together with interest and 
attorney's collection fees was held 
not to toll statute of limitations as 
to wife.-—Malakoir y. Frye. 284 N.T. 
S. 22. 158 Misc. 171. 
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97. Pa—Klme v. Guthart, 2 Penr. 
& W. 490. 

9a Vt.—Powers v. Southgate, 15 
Vt 471. 40 Am.D. 691. 

99. Neb.—Stevenson v. Craig, 12 N. 

W. 1, 12 Neb. 464. 

Promise of principal debtor as not 
reviving claim as to his surety or 
guarantor generally see supra sub¬ 
division b of this section 
1. Vt.—Gay V. Hassom, 24 A. 715, 
64 Vt. 496. 

8. Vt.—^Hubbard v. Bugbee, 2 A. 
694, 58 Vt. 172. 

a vt. —Haywood v. Barker, 52 Vt 
429, 86 Am.R 762 

4. Cal.—Sullivan v. Sullivan, 38 P. 
862. 99 Cal. 187. 

5. Cal.—^Barber v. Babel, 86 CU. 11. 
a Tex.—Benavides v. Houston Ice 

& Brewing Assoc., Clv.App., 224 
S.W. 886. 

7. OkL—Clarke v. Clarke. 152 PAd 
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agreement with the mortgagee postponing the date 
of payment of a mortgage on community property 
will toll the statute of limitations.^ So it has been 
held that a husband has authority, without joinder 
of the wife, to renew original unpaid purchase- 
money notes executed by both spouses and to agree 
to extend a vendor’s hen, although the debt was 
barred by limitations.® A wife in her capacity as 
a public merchant carrying on a business separate 
from that of her husband has no authority to ac¬ 
knowledge a debt of the husband incurred by him 
in carrying on another business so as to toll the 
statute of limitations,!® but she has the right to ac¬ 
knowledge her own debt arising from her separate 
business and thereby interrupt prescription on that 
debt, and her acknowledgment of such a debt will 
bind her husband who is liable with her under the 
law.!! Notwithstanding the women’s emancipa¬ 
tion laws, a wife has no power to bind the com¬ 
munity by her acknowledgment of a community debt 
in the same manner as one commercial partner may 
bind the partnership by his acknowledgment of a 
partnership debt.!® 

Promises made by a wife during coverture to 
pay her husband’s debt do not change the nature 


and duration of a lien on lands constituting her sep¬ 
arate property to which she has given her consent 
by an instrument in writing as required by the 
state constitution.!® Where the liability of the hus¬ 
band and wife is several and not joint, an acknowl¬ 
edgment by the husband will not stop the running of 
limitations in favor of the wife.!^ 

After dissolution of community by death of wife, 
the surviving husband, being liable for the whole 
amount of a note given by him during existence of 
the community, has the right to interrupt prescrip¬ 
tion against it,!5 but he has no authority to waive 
or renounce prescription to the prejudice of her 
heirs.!® 

g. Mortgagor or Mortgagee; Vendor or Vendee 

Acknowledgment of a debt secured by a mortgage 
and a promise to pay it made by a mortgagor in pos¬ 
session or by a grantee of the mortgaged premises may 
under some circumstances interrupt the statute of lim¬ 
itations as to the mortgage and start It running anew. 

Acknowledgment of a debt secured by a mort¬ 
gage and a promise to pay it made by a mortgagor 
in possession or at his request, and before the bar, 
interrupts the statute as to the mortgage and starts 
it running anew!^ unless the debtor expressly dc- 


908, 194 OkL 485—Kenney v. Kb- 
len, 75 P.2d 177. 181 Old. 614. 
Wbeve BO fxaud iBiended 

Husband may renew purchase- 
money notes before bar of statute, 
if no fraud is Intended on wife's 
rifirhts.—Anderson y. Womack, Tex. 
Clv.App., 35 S.W.2d 843, error dis¬ 
missed. 

Fxonuse held vuMcLeaxt 
Miss.—Herron v. Land, 119 So. 823, 
151 Miss. 893. 

8. IdaJio—Cook v. Stellmon, 251 F. 
957, 43 IdahLO 433. 

Tex—T. A. Hill State Bank of Wei¬ 
mar V. Schindler, Oiv.App, 33 S. 
W.2d «33, error refused. 

After divozee 

Where husband executed deed of 
trust of community property to se¬ 
cure note given to take up purchase- 
money notes, he was authorized, aft¬ 
er being divorced, at date of maturi¬ 
ty of note^ to renew it so as to con¬ 
tinue the lien of the deed of trust 
against wife’s right In property.— 
Rutland S4v. Bank v. Seeger, Tex. 
CivJtpp., 126 S.W.2d 1113, error dis¬ 
missed, Judgment correct. 

9. Tex.—Bruce v. Thomas, Civ.App., 
106 S.W.2d 806. 

la JjBL .—Winter v. Ganl, App., 199 
So. 600. 

Knowledge or eoBsent of hushaad 
Where alleged acknowledgment of 
husband's debt was made by wife 
out of husband’s presence and with¬ 


out his knowledge or assent,^ there 
was no such acknowledgment as 
would interrupt prescription against 
the debt.—Winter v- Gam, supra. 

11. La.—Winter v. Gam, supra, 
la. La.—Winter v. Gam. supra. 

13. Pla—Gaulden v. Wamock, 84 
So. 603, 79 Fla. 669. 

I4i Ky.—^Burnett Bros. v. Helbum, 
87 S.W.2d 371, 261 Ky. 245. 
LiahUlty held several and not Joint 
Ky.—^Burnett Bros. v. Helbum, su¬ 
pra. 

15. La.—Bank of Montgomery v. 

Oalhoun, App., 146 So. 51. 
xrote seouziBg Joint mortgage on 
wife’s property 

Where husband and wife gave a 
Joint mortgage on nonhomeslead 
property held in the husband’s name 
to secure their Joint and several 
note, and thereafter the property 
was deeded to the wife, cuid subse¬ 
quent to her death, while intestate, 
the debt was renewed by husband by 
givmg a note before limitations had 
run against either the note or the 
mortgage, the renewal of the note 
by the husband tolled limitations as 
to the right to foreclose the mort¬ 
gage against the interest of all heirs 
of the deceased wife—^Baird v. Lar¬ 
son. 291 H.W. 545, 69 N.l>. 795. 

13. Lia.—^Latour v. liatour, 64 So. 
133, 134 La 342. 

Tex.—First Nat. Bank ▼. Phillips, 
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Civ App., 101 S.W.2d 819, error dia- 
j missed. 

17- Cal —^tJnion Title Ins. Co. v. 
Maytag Co., 37 P.2d 512, 2 Cal.AppL 
2d 48 

Iowa.—Bums v. Bums, 11 N.W.3d 
461, 233 Iowa 1092, 150 A.L.R. 306. 
Vt—^Fowler v Barlow, 146 A. 77, 
102 Vt. 99. 

37 C J. p 1134 note 11. 

Effect of renewal or revival of se¬ 
cured claims see infra 5 320 c. 
Matters rebutting presumption of 
promise see supra § 313. 

Part payment by mortgagor or those 
claiming under him see infra S 
331. 

VoidAhle extensloB. 

Where agreement for extension of 
tmst deed indebtedness was voidable 
by mortgagor on ground of insanity 
but binding on mortgagee, limitar 
tions did not mn against mortgagee 
until default in payment under the 
extension agreement.—Ulmer v. John 
Hancock Mut. Life Ins. Co., Tex. 
Civ.App., 161 SW.2d 862, error re¬ 
fused. 

Fact that mortgaged pzv^erty wae 
commnnity property and wife had 
not authorized husband to acknowl¬ 
edge debt before it was barred by 
limitations would not enable pur¬ 
chaser making no inquiry to take 
mortgaged premises free from mort¬ 
gage lien, since, even if wife Joined 
with husband in deed to purchaser, 
only interest she could oonvey waa 
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med that it was his intention to revive the mort¬ 
gage.^® After foreclosure has been barred, how¬ 
ever, the right cannot be revived except as to such 
interest as the mortgagor may have in the property 
at the time he executes the contract of revival.^® 
The statute is interrupted by the recognition in a 
subsequent mortgage of a debt secured by a prior 
mortgage,®® and such interruption will operate 
against a subsequent grantee who has notice of the 
mortgage®! although he may not have any notice 
of the interruption;®® and the rule applies to a 
grantee who assumes the first mortgage debt®® and 
acknowledges its existence in a second mortgage,®^ 
or who accepts a deed reciting that it is subject to 
a mortgage,®® although it has been held that the 
acknowledgment is not sufficient if not made to a 
mortgagor’s grantee with knowledge on his part of 
the existence of the mortgage.®® 

Although there is authority to the contrary,®® it 
has been held in some jurisdictions that a grantee 
who, prior to the bar of a mortgage debt, accepts 
title subject to the mortgage thereby makes such 


acknowledgment as will suspend the statute;®® and 
also his assumption of the mortgage debt will in¬ 
terrupt the statute as to him,®® but not as to the 
mortgagor;®® but if the mortgagor subsequently 
sues the vendee to compel payment of the debt the 
statute will be suspended as to him.®! Successors 
in title to property sold subject to the mortgage are 
not agents of the mortgagor with authority to bind 
the mortgagor by a new promise to pay so as to sus¬ 
pend the running of limitations.®® 

The grantee in a deed of mortgaged premises 
which contains a clause by which he assumes and 
agrees to pay the mortgage indebtedness becomes 
primarily liable to the mortgagee; and therefore 
he is "the parly to be charged” within the mean¬ 
ing of a statute requiring a written acknowledg¬ 
ment by such party.®® The running of the statute 
against the foreclosure of a mortgage is suspended 
by an express promise to pay made by a grantee of 
the mortgaged premises®^ or by his acknowledg¬ 
ment of the mortgage debt as a subsisting one,®® 
and such promise or acknowledgment made while 


interest which she owned which waa 
expectancy in property.—^Unlon Title 
Ins. Co. V. Maytag: Go., 37 P.2d 613, 
t Cal.App.2d 48. 

1& Tex—Perkins v. Sterne, 23 Tex. 
581, 76 Am.D. 72. 

IS. Tex—^Holcroft v. Wheatley, Civ. 
App.. 112 S.W.2d 298, error dis¬ 
missed—^Alvarado First Nat. Bank 
V Lane, Ciy.App., 265 S.W. 763. 
SxteiLBloii hy tenant In common 
Tex.—^Home Owners' Loan Corpora¬ 
tion V. Cilley. Civ.App., 125 S.W.2d 
313. error refused. 

SO. Iowa—^Lackey v. Melcher, 281 
N.W. 225. 225 Iowa 698. 

37 C.J. p 1134 note 16. 

SL Iowa.—^Palmer v. Butler, 36 
Iowa 576. 

Minn.—Carson v. Cochran, 63 N.W. 

1130, 52 Minn. 67. 

37 C.J. p 1134 note 17. 

SflL Cal.—Craigf v. Dinwiddie, 247 P. 

516, 77 Cal.App. 681. 

37 C.J. p 1134 note 18. 

83: Mo.--«race v. Gill, 116 S.W. 

442, 136 MO.APP. 186. 

37 aJ. p 1134 note 19. 
at La.—^Ferguson's Succession, 17 
La.Ann. 255. 

85b Neb.—Girard Trust Co. v. Dix¬ 
on 131 N.W. 912, 39 Neb. 657. 

86. Cal.—Curtis v. Holee, 196 P. 
895, 184 Cal. 726. 

37 aj. p 1134 note 24 
To whom acknowledgment made see 
Infra § 319. 

87. Wash—Byrnes v Payne, 173 P, 
1091. 103 Wash. 260—^Boyer v. 
Price, 88 P. 1106, 43 Wash. 667. 

37 aj. p 1135 note 32 


88. Mont.—Western Holding Co. v. 
Northwestern Land & Loan Co., 
120 P.2d 557, 113 Mont. 24. 

37 C.J. p 1135 note 33. 

Beconveyaxioe to mortgagor 
Where mortgagor conveyed land 
covered by two mortgages to his 
daughter, and daughter reconveyed 
land to him on the same date by 
deeds describing mortgages and re¬ 
citing that conveyances were sub¬ 
ject to mortgages, mortgagor there¬ 
by acknowledged obligations, and, 
even if he had been a stranger to 
mortgages, he was brought into 
contractual relations with mortga¬ 
gee's assignee and was estopped to 
deny validity of mortgages, and 
hence running of statute of limita¬ 
tions was arrested.—Hunt v. Lyn- 
donvllle Sav. Bank & Trust Co., C.C. 
A.Ark., 103 F.2d 852. 

89. La.—^Slmon v. McMeel, 119 So. 
35, 167 La. 243. 

Tex—^Anthony v. Langford, Civ.App., 
152 S.W,2d 936, error refused— 
Holcroft V. Wheatley, Civ.App, 112 
SW2d 298, error dismissed—CajBfti- 
relli Bros. v. Pearce, Civ.App., 10 
S.W2d 594, modified on other 
grounds, Com.App., 34 S.W2d 813. 
87 C.J. p 1136 note 34—41 C.J. p 873 
note 8 [b]. 

AssumptioiL of hazrad Hen sots 
Tex—^Tarter v. Frazier, Civ.App., 
159 S.W.2d 168, error refused. 
BKtensioii of assumed notes 

Under statute providing that the 
proper person to make an extension 
agreement is the party primarily lia¬ 
ble for the payment of the indebted¬ 
ness, a vendee of real estate who as¬ 
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sumed payment of a series of notes 
secured by liens thereon was author¬ 
ized to extend the maturity dates of 
such notes.—Crow v. Willard, Tex 
Civ.App., 110 S.W.2d 161. 

30. Cal.—Bidden v. Brlzzolara, 56 
CaL 874. 

31- U.S.—Cucullu V. Hernandez, La., 
103 U.S. 105, 26 L.Hd. 322. 

38- Ill.—^Frledlund v. Connally, 48 
N.B.2d 747, 819 IU.App. 36. 

33. Cal.—^Fielding v. Her, 179 P. 
619, 39 CaLApp. 669. 

34. Cal.—Wood V. Wiley, 28 P-2d 
367. 136 CaLApp. 197. 

Tex.—Texas Land & Mortgage Co. v. 
Cohen, 159 S.WJBd 859, 188 Tex 
464. 

37 aJ. p 1185 note 37. 

As against Junior liens 
Where, before running of statute 
of limitations. Junior liens attached 
to mortgaged land, an acknowledg¬ 
ment maAe by a subsequent grantee, 
before the statute had run, tolled the 
statute as to Junior lienholders, 
since defense of limitations is not 
one of right but of repose and waiv¬ 
er of limitations in favor of prior 
lien does not impose an inequitable 
burden on Junior lienholder, know¬ 
ing that prior lien was still enforce¬ 
able.—Consolidated Nat. Bank of 
Tucson V. Van Slyke. 234 P. 658, 27 
Arlz. 501, 38 A.L.IL 826. 

As against grantee of mtneral zigtats 
OkL—^Brwin v. Breese, 169 P.2d 607- 
188 Okl. 391. 

35. CaL—Andre v. Stllson, 99 P.M 
557, 37 CaLApp.2d 884. 

37 C.J. p 1135 note 38- 
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the grantee was owner o£ the properly is effective 
as to his successor in interest®® even though the 
latter did not know of it at the time he succeeded 
to the title.®7 An acknowledgment made by a pur¬ 
chaser at execution sale against a mortgagor will 
toll the statute as to his grantee.®® 

The running of the statute is not interrupted by 
the mortgagor certifjdng that at a certain date a 
certain amount was due on the mortgage,®® by his 
accepting a release of a part of the mortgaged prem¬ 
ises, which recites that the mortgagee holds the 
residue of the mortgaged property as security for 
money remaining unpaid,^® by the entry of judg¬ 
ment on the mortgage notes,by the assignee re¬ 
cording an assignment of the mortgage to him,^® 
or by possession of mortgaged land by the mort¬ 
gagee with the consent of the mortgagor.^® No 
act of the mortgagee alone will stop the running of 
the statuteA^ An acknowledgment by the mortga¬ 
gee that the mortgage is still a subsisting, unsatis¬ 
fied mortgage will suspend the statute as to an ac¬ 
tion for redemption therefrom.^® 

A vendor’s lien is saved from the statute by an 
admission of the nonpayment of the purchase mon¬ 
ey made before the bar^® or by the renewal of a 
purchase-money note after the bar;®^ but a se¬ 
cret lien will not be revived against a grantee by 
the promise of the lienor.^® A vendor’s lien, if 
once extinguished by the debt being barred, will not 
be held to revive, as against a subsequent judg¬ 


ment creditor of the purchaser, by a mere prom¬ 
ise in writing reviving the debt.^® 

h. Municipal or Quasi-Municipal Corporations 

The statute of limitations running in favor of a 
municipal or quasi-municipal oorporatlon on claims 
against it may be tolled by an acknowledgment or 
promise made in an official capacity by the proper board 
or officer. 

The power of municipal bodies or officials to ac¬ 
knowledge claims barred by limitations is narrowly 
restricted,®® and assumption of ungranted power to 
issue or reissue municipal warrants or orders does 
not extend the period of limitations applicable to 
the original claims.®^ In order to toll the statute, 
the acknowledgment by a quasi-municipal corpora¬ 
tion of an existing debt must take the form of ac¬ 
tion by the proper board in its official capacity.®® 

City, The statute may be suspended as to debts 
of a municipality by acknowledgment, which may 
be made by ordinance duly passed by the legisla¬ 
tive body,®® or by procuring legislation providing 
for the payment of such debts and the levy of taxes 
therefor,®^ or by a warrant for payment of the 
debt,®® or by a letter prepared by the city’s attor¬ 
ney and written by the city derk under the direc¬ 
tion of the city coimcil, notwithstanding the ab¬ 
sence of an ordinance or a resolution by the coun¬ 
cil authorizing the letter.®® The statute is not sus¬ 
pended, however, by a promise or acknowledgment 
made by an officer, not expressly authorized to bind 
the city;®*^ by levying and collecting taxes to pay 


SSL ■Cal.—Andre v. Stilson, supra— 
Wood V. Willey. 28 P2d 367, 186 
CaLApp. 197. 

37. Cal—Wood v. Willey, supra. 
Duty to bmulxe 

Persons purchaslngr mortgagred 
property and title Insurance compa¬ 
ny issuing* policy to them with 
knowledge of recorded mortgage be¬ 
fore title passed were bound to in¬ 
quire whether note secured had been 
renewed or extended.—Wood v. Wil¬ 
ley, supra. 

38. N.T.—Heyer v. Pruyn, 7 Paige 
465. 34 AmD. 355. 

39. Mich.—^Flghstone v. Franks, 52 
N-.W. 1016, 93 Mich. 62. 

37 C.J. p 1135 note 40. 

40. IlL—Wellman v. Miner, 53 N.S. 
609, 179 Ill. 326. 

41. Wash.—Hanna v. Kasson, 67 P. 
271, 26 Wash. 568. 

42. >8.(1—Curtis V. Renneker, 13 S. 
F. 664. 34 S.C. 468. 

43. K.M.—Buss V. Kemp Lumber 
Co., 170 P. 64, 23 N.M. 567. L.R.A. 
1918C 1016. 

37 aJ. p 1134 note 15. 

44. Ohio —^Bruna v. Herold, 14 Ohio 
Supp. 128. 


45- N.C.—Shepperd v. Murdock, 7 

N. C. 218. 

37 O.J. p 1135 note 45. 

Limitation of action for redemption 
under special statutes see the C J. 
S title Mortgages S 84®» ^^o 42 

O. J. p 388 note 25 et seq. 

46. Md.—^Moreton v. Harrison, 1 
Bland 49L 

Tex.—AUison-Bichey Gulf Coast 
Home Co. v. Welder, Civ.App, 220 
S.W. 392. 

37 C.J. p 1185 note 47. 

Part payment reviving vendor’s lien 
see inftra § 338 

47. Tex.—Anderson v. Womack, Civ. 
App., 85 SW.2d 843, error dismiss¬ 
ed—Sparks v. Summers, Civ.APP., 
289 S.W. 714. 

37 C.J. p 1136 note 48. 

4a Ky—^Montgomery v. Tabb, 40 S. 

W. 906, 19 Ky.L. 468. 

37 C.J. p 1136 note 49. 

49. Miss.—Avent v. McCorkle, 45 
Miss. 221. 

Sa Md.—Giessman v. Garrett Coun¬ 
ty Com’rs. 44 A2d 862. 
Acknowledgment by: 

State tax commission or state 
treasurer see supra subdivision 
a of this section. 
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United States see supra subdivi¬ 
sion a of this section 

Part payment by municipal corpora¬ 
tion as tolling statute of limita¬ 
tions see infra 8 331. 

51. Md.—Giessman v. Garrett Coun¬ 
ty Com’rs, supra. 

52. Pa.—Benton, to Use of Burger* 
V Claar, 178 A 520, 118 Pa.Super. 
229—Osborne v. Township of 
Ridgebury, 85 PaDist. & Go. 169. 

53. Tex.—Chapman v. City of Hous¬ 
ton. Civ App, 101 S.W.2d 348, re¬ 
versed on other grounds City of 
Houston V. Chapman, 123 S.W.2d 
652, 182 Tex. 443. 

37 C.J. p 1136 note 51. 

54. Cal.—Underhill v. Sonora, 17 
Cal. 172. 

Md—^Taylor v. Perryville, 104 A 476* 
132 Md. 412. 

55. Neb—^Rogers v. Omaha, 114 N. 
W. 833, 80 Neb. 591—Abrahams v. 
Omaha, 114 N.W. 161. '80 Neb. 271. 

56. Kan.—Cole v. City of Kanopo- 
lis, 153 P.2d 920, 159 Kan. 304. 

57. US.—Corpus Juris cited in Fly 
Const. Co V. Town of Timmons- 
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interest on debts generally;®* by reference of a 
claim to experts®* or to a committee;®® hy includ¬ 
ing it in a statement of indebtedness prepared in 
obedience to a statute ;®i by an acknowledgment 
of it in the annual report of an officer®* or by the 
adoption of such report ;®3 by a reference to it in 
a report of a committee,®^ or by the adoption of 
such report®® 

County, A county may, by acknowledgment pre¬ 
vent the running of the statute of limitations as to 
a debt owing by it,®® which acknowledgment may be 
made by a resolution by the commissioners of the 
county recognizing the obligation.®^ In the ab¬ 
sence of authority to make it, a county officer can¬ 
not, by his acknowledgment, suspend the statute as 
to county debts;®® but, where a county treasurer 
is authorized to indorse upon warrants a refusal 
to pay for want of funds, such indorsement will 
suspend the running of the statute as to such war¬ 
rants.®* 

Drainage contmissioners. The position of com¬ 
missioners of a drainage district unable to pay 
bonds out of funds on hand is similar to that of a 
receiver, with respect to interruption of the statute 
where the commissioners acknowledged indebted¬ 
ness on the bonds and offered plans for payment.^® 
Promises by drainage commissioners to repair a 
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bridge which they were obliged to repair toll the 
running of the statute of limitations.^^ 

Irrigation or sewer district. Registering of ir¬ 
rigation district bonds and coupons by the district 
on presentation when there was insufficient money 
for payment thereof as provided by statute and ac¬ 
ceptance thereof by the bondholder toll the statute 
of limitations until there is sufficient money in the 
hands of the treasurer with which to pay the bonds 
and notice is given as provided hy statute.^* It has 
been held that the liquidator of a sewer district has 
no independent authority to make a binding ac¬ 
knowledgment of the existence of a debt against 
the district which would stop the running of the 
statute of limitations,^® and neither has his attor¬ 
neys^ 

Street improvement district. Commissioners of 
a municipal street improvement district may ac¬ 
knowledge an indebtedness of the district so as to 
toll the statute of limitations,^® and a report ad¬ 
mitting the obligation filed by such commissioners 
with the county clerk before a claim against the 
district has become barred tolls the statute.^® 

School district. A school district, acting in spe¬ 
cial or regular meeting, may make a promise or 
acknowledgment whidi will remove the bar of the 
statute but in the absence of express authority 
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vUle, S. C., C.C.A.S.C., 138 F.2d 739, 
740. 

37 C.J. p 1136 note 55. 

5S. Md.—^Taylor v. Perryville, 104 
A. 475, 132 Md. 412. 

37 C.J. p 1136 note 56. 

59- La.—Taylor v. New Orleans, 6 
So. 723, 41 L.a.Ann. 891. 

Md—^Taylor v. Perrsnrllle, 104 A. 
475, 132 Md. 412. 

€0. Md.—^Taylor v. Perryville, su¬ 
pra. 

Mass.—^Elske v. Needham, 11 Mass. 
452. 

61- Md.—Taylor v. Perryville, 104 
A. 475, 132 Md. 412. 

37 C.J. p 1136 note 59. 

62. Md.—^Taylor v. Perryville, su¬ 
pra. 

Tex.—^Houston v. Jankowskie, 13 S. 
W. 269, 76 Tex. 368, 18 Am.S.R. 57. 

63. Md.—^Taylor v. Perryville, 104 
A. 475. 133 Md. 412. 

Vt.—^Prescott v. Vershlre, 22 A. 656, 
63 Vt. 617. 

37 C.J. p 1136 note 61. 

64. US.—City of Port Scott v. 
Hickman, Kan., 5 S.Ct. 66, 112 U. 
S. 150. 28 L.Ed. 636. 

Md.—^Taylor v. Perryville, 104 A. 475, 
132 Md. 412. 

6& Md.—^Taylor v. Perryville, su¬ 
pra. 


66. Kan —^Leavenworth County v. 
Higrsrinhotham, 17 Kan. 62. 

Operation of statute m suits hy or 
against counties see supra 5 17. 
Crounty road ooxnxnlssioiL cannot 
plead statute of limitations in bar 
to property owner’s right to dam¬ 
ages, where it promised, from time 
to time, to grant relief.—Gaddis v. 
Cherokee County Road Commission, 
141 S K. 358, 195 N.a 107. 

67. U.S.—Coffin V. Board of Com*rs 
of Kearney County, C.C K an ., 114 
P. 518. 

Pa.—Corpus JUzls ffited in. Benton, 
to Use of Burger, v. Claar, 178 A. 
520, 522, 118 Pa Super. 229. 

68. Md.—Giessman v. Garrett Coun¬ 
ty Com'ra, 44 A.2d 862. 

37 C.J. p 1136 note 67. 

69. U.S.—^Morton v. Knox County, 
CCMo., 65 F. 369, affirmed 68 F. 
788, 15 C.CA. 671. 

37 C J. p 1136 note 68. 

70. U.S.—Ernest M. Loeb Co. v. 
Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, Lia., D.C.La., 
60 F.Supp. 296. 

Receivers generally see supra subdi¬ 
vision a of this section. 

7L m. —Stroud V. Union Drain. 
Dist. No. 1 Comrs., 167 lll.App. 
427—Kreiling v. Northrup, 116 111. 
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App. 448, affirmed 74 N.E. 123, 215 
JXL 195. 

72 CaL—^Moody v. Provident Irr. 
Dist, 85 P.2d 126, 12 Cal.2d 389. 

73. Mo.—^Arihui L. Hardin Associ¬ 
ates V. Jennings Sewer Dist. of St. 
Louis County, App, 176 S.W2d 
652. 

74. Mo.—^Arthur L. HSrdln Assoca- 
tes V. Jennings Sewer Dist. of St. 
Louis County, supnu 

75. Ark.—Street Improvement Dist. 
No. 113 of City of Hot Springs V. 
Mooney, 158 S.W.2d 661, 203 Ark. 
745. 

76. Ark.—Street Improvement Dist. 
No. 113 of City of Hot Springs v. 
Mooney, supra. 

77. Minn—Sanborn v. Rice County 
School Dist. No. 10, 12 Minn. 17. 

Pa—Corpus Juris oltad la Benton, 
to Use of Burger, v. Claar, 178 A. 
620, 522. 118 Pa Super. 229. 
Operation of statute in suits by or 
against school districts see supra 
5 17. 

Boaari of edueatloa’s aOkiiiOWledg- 
meat of validity of teacher’s salary 
claim causes statute to run from 
date of acknowledgment, notwith¬ 
standing comptroller’s refusal to Join 
therein.—^Poucher v. Board of EMu< 
cation of City of New York* 220 N. 
Y.S. 312, 128 Misa 853. 
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a promise or acknowledgment by the trustees of 
the district will not have that effect. ^ township 
treasurer invested by statute with the purely min¬ 
isterial duty of paying out funds on the order of 
school directors has no authority to toll the statute 
of limitations running in favor of the directors by 
an acknowledgment or promise to pay an obligation 
of the school district and, in the absence of a 
new promise by some one legally authorized to make 
it, the failure of the school district directors to de¬ 
ny the existence of a debt represented by school or¬ 
ders not paid for lack of funds will not toll the 
statute.80 

L Executor or Adininistrator 

Although there Is authority to the contrary. It has 
been held that an acknowledgment or promise by an 
executor or administrator, or by one of two or more 
personal representatives, suspends the running of the 
statute of limitations as to claims against a decedent's 
estate. 

Although a contrary rule prevails in some juris¬ 
dictions,there is authority holding that the ac¬ 
knowledgment by an executor or administrator of 
a debt of a decedent or promise to pay it within 
the statutory period of limitations operates to sus¬ 
pend the running of the statute, which begins to 
run anew from the date of such acknowledgment 
or promise.®^ In order to be effective, the ac¬ 
knowledgment or promise of payment must be made 


by the personal representative himself,*® at a time 
when he is such representative.®^ An allowance 
by an executrix of a demand against the estate based 
on a promissory note executed by the executrix and 
the decedent tolls the statute as to the estate but 
not as against the executrix in her individual ca¬ 
pacity.®® 

By one of several representatives. It has been 
held that a promise to pay by one of two or more 
personal representatives will arrest the running of 
the statute,®® but there is also authority for the 
view that it will not have this effect®^ except where 
the one promising afterward becomes sole repre¬ 
sentative of the estate.®® 

§ 319. Persons to Whom Made 

An acknowledgment of a debt not made to some per¬ 
son will not interrupt the running of the statute; and, 
according to the weight of authority, an acknowledg¬ 
ment or promise, in order to have that effect, must be 
made, not to a stranger, but to the creditor himself or 
to some one acting for him, or In privity with him, or 
to a party In Interest, or with the intention that It be 
communicated to the creditor. 

An acknowledgment of a debt not made to some 
person will not interrupt the running of the stat¬ 
ute.®® In some jurisdictions a promise or acknowl¬ 
edgment of a debt, although made to a stranger, is 
sufficient to take the debt out of the operation of 
the statute of limitations,®® especially in a jurisdic- 


Fast-due obUffatlcxL baxrsd by stat¬ 
ute 

CD A sebool district had the pow¬ 
er to renew and extend a past-due 
obligation barred by limitation.— 
Frost V. Fowlerton Consol. School 
DIst. No. 1, Tex.Civ.App.. Ill S.W2d 
764. 

(2) But a claim barred by limita¬ 
tions cannot he revived by recogni¬ 
tion of claim in absence of excep¬ 
tional conditions.—^Poucher v. Board 
of Education of City of New York, 
220 N.T.fi. 312, 128 Misc. 853. 

78. Minn.—Sanborn v. Rice County 
School Diet. No. 10, 12 Minn. 17. 

79- Ill.—Bernstein v. School Direc¬ 
tors of Dlst. No. 10, Jasper Coun¬ 
ty. 49 N.E.2d 314. 819 DLApp 408. 

aOi lU.—Bernstein v. School Direc¬ 
tors of Dist. No. 10, Jasper Coim- 
ty. supra. 

81. Miss.—Toler v. Wells, 130 So. 
298, 158 Miss. 628. 

W.Va.—Boone v. Boone, 17 S.E.2d 
790. 123 W.Va. 696. 

24 C.J. p 788 note 63. 

Oonxlfs oral approval of adminis- 
tratoafa promise could not add any¬ 
thing; to promise and make it effec¬ 


tive to take claim out of operation 
of statute of limitation,—Toler v 
Wells. 130 So. 2918, 158 Miss. 628. 

Where executor acted iu dual ca¬ 
pacity of executor and trustee, but 
will did not confer on executor any 
authority to renew initial note, al¬ 
leged creditor of estate could not es¬ 
cape the bar of limitations ag;ainst 
renewal note executed by executor, 
by reliance on alleged authority, con¬ 
ferred on trustee.—St. Joseph’s Soc. 
V. Virginia Trust Co., 9 S.E.2d 304, 
176 Va. 503. 

Statute permittlxig personal rep¬ 
resentatives to renew debts provid¬ 
ed time for final payment shall not 
extend beyond two years could not 
be relied on by creditor of estate to 
escape bar of Umitations, where time 
for final payment of note had been 
extended by executor beyond two- 
year period.—St. Joseph’s Soc. v. 
Virginia Trust Co., supra. 

88. Ky.—Shaw v. Strauch's Adm'r, 
172 S-W.^d 50, 294 Ky. 658. 

24 C.J. p 786 note 62. 
Acknowledgment, promise, or part 
payment by executor or adminis¬ 
trator as suspending operation of 
special statutes of limitations see 
Executors and Administrators 5 
782 d (7). 


83. S.C.—^Blake v. Quash. 14 S.C.Lu 
340. 

34 C.J. p 788 note 66. 

8d. N. J.—Larason v. Lambert, 12 N. 
J.Law 247. 

24 C.J p 788 notes 66, 67. 

85. Okl —^McKennon v. McKennon. 
231 P. 91, 104 Okl. 228. 40 A.L.IL 
24. 

86. N.T.—Hamlin v. Smith. 76 N.T. 
S. 258. 72 App.Div. 601—^Heath v. 
Grenell, 61 Barb. 190. 

87. Ala.—Caruthers v. Mardis, 3 
Ala. 699. 

24 C.J. p 788 note 73. 

88. Ala.—Hall v. Darrington. 9 Ala. 
602. 

89. Tenn.—Corpus JUxls quoted ts 
Jones V. Miller, 117 S.W.2d 745, 
173 Tenn. 360, 117 A.L.R 222. 

37 C.J. p 1136 note 78. 

90. Iowa.—Corpus JUxls quoted in 
Leland v. Johnson, 288 N.W. 595, 
600, 227 Iowa 520. 

La.—Sullivan v. St. Anna's Chapel of 
State of Louisiana, 123 So. 118, 168 
La. 383—Chalkley v. Pelleiin, App.. 
186 So. 382. 

87 C.J. p 1137 note 79. 
Acknowledgxttsiit in seoond mozt. 
gage 

Iowa.—Lackey v. Melcher, 281 N.W. 
225, 225 Iowa 698. 
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tion where a statute providing that a written ad¬ 
mission shall suffice does not impose any condi¬ 
tion and it seems to have been the rule at com¬ 
mon law that a sufficient acknowledgment to bar the 
presumption of payment could be made to a stran- 

ger»2 

The weight of authority®® is, however, that, in 
order to take the debt out of the statute, particu¬ 


larly where the debt is already barred,®^ the ac¬ 
knowledgment or promise must be made, not to a 
stranger, but to the creditor himself or to some 
one acting for him,®® or in privity with him,®® or 
to a party in interest,®^ or with tiie intention that 
it be communicated to the creditor,®® or made with 
reason to know that it would be communicated to 
and influence the creditor;®® and there is no ground 
for distinction between a promise or acknowledg- 


91. Iowa.—Corpus Juris CLOotod in 
Leland v. Johnson, 288 N.W. 595, 
600. 327 Iowa 520. 

37 C.J. p 1137 note SO. 

92. Iowa.—Corpus Juris guoted in 
Leland v. Johnson, 288 N.W. 595, 
600, 327 Iowa 520. 

Tenn.—Corpus Juris gnoted la Jones 
V. Miller. 117 S.W.2d 745, 173 Tenn. 
360. 117 A.L.R. 332. 

37 C.J p 1137 note 82. 

Presumption of payment distin^ruish- 
ed from a statute of limitations 
see supra S 1. 

93L Tenn.—Corpus Juris gnoted in 
Jones V. Miller, 117 S.W.2d 745, 
173 Tenn. 360, 117 A.L.R. 222. 

37 C.J. p 1137 note 83. 

94. Tenn.—Corpus juris gnoted in 
Jones V. Miller. 117 SW.2d 746, 
173 Tenn. 360, 117 A.I4.R. 222. 

37 C.J. p 1137 note 84. 

95- XJ.S.—Sartor ▼. Southern Carbon 
Co., D.C.La., 61 F.Supp. 649—^Ern¬ 
est M. Loeb Co. v. Avoyelles Brain- 
age Dlst. No. 8 of Parish of Avo¬ 
yelles, D.C.La., 60 F.Supp. 296. 
Ark.—^Root V. Thomas. 160 S.W-2d 
46, 203 Ark. 1078. 

Cal.—In re Miles* Estate, 164 P.2d 
546, 72 Cal.App.2d 336—In re Aze- 
vedo*s Estate. 62 P.2d 1058, 17 Cal. 
App.2d 710—^People v. Honey Lake 
Valley Irr. DisL, 246 P. 819. 77 
GaLApp. 367. 

6a.—^Middlebrooks t. Cabaniss, 20 6. 

E.2d 10, 193 Qa. 764. 

111.—Wingard v. Peters. App., 69 N. 
E.2d 908. 

Ean.—Corpus Juris cited in Burdue 

V. Lamb, 243 P. 1029, 1030, L20 
Kan. 502. 

Zy.—City of Olive Hill v. Gearhart, 
157 S.‘W.2d 481. 289 EZy. 53-^ame- 
son V. Jameson, 133 S.W.2d 923, 
280 Ky. 554—Cox v. Monday, 95 S. 

W. 2d 785, 264 Ky. 805—City of 
Louisa y. Horton. 93 S.W.2d 620, 
263 BZy. 739—^Thornton’s Adm’r v. 
Minton’s BSsfr. 64 S.W.2d 158. 250 
Ky. 805. 

N.T.—In re KeUrs Will, 271 N.T.S. 
457. 161 MIsc. 277. 

N.C.—Peoples Bank & Trust Co. v. 
Tar River Lumber Co., 19 S.BL2d 
138. 221 N.a 89. 

Pa.—MdPhilomy v. Lister, 19 A.2d 
143. 341 Pa. 250. 142 A.L.R. 385— 


In re Groome’s Estate, 35 Pa.Dist. 
& Co. 535, reversed on other 
grounds 11 A.2d 271, 337 Pa 250 
—^In le Deisher’s Estate, Orph., 37 
Berks Co L.J. 101. 

Tenn.—Corpus Juris gnoted in Jones 
V. Miller, 117 S.W.2d 745. 173 Tenn. 
360. 117 A L.R. 222—Thomas v. 
Hollis, 8 Tenn App. 57 
Tex —^Richardson v. Hughes, Civ. 
App, 146 S.W.2d 255, error dis¬ 
missed, judgment correct. 

Utah.—Corpus Juris cited in Weir v. 

Bauer, 286 P. 936, 945, 75 Utah 498. 
Va.—Corpus Juris cited in Layman 
V. Layman, 198 SB. 9*23, 927. 171 
Va. 317. 

Wash.—Corpus Juris cited in Addi¬ 
son y. Stafford, 48 P.2d 202, 203, 
183 Wash. 318. 

24 C.J. p 301 note 58. p 788 note 68 
—37 C.J. p 1187 note 85—41 CJ. 
p 873 note 8 M. 

’’An acknowledgment of a debt 
to be sufficient to suspend the stat¬ 
ute of limitation must be made to 
or for the benefit of the party to 
whom the debt is due”—^McDonald 
V. Ayres, Tex.Ciy.App., 269 S.W. 1105, 
1109. 

Aoknowledgiiieitt to executors named 
In debtor’s will 

A writing made by the debtor and 
addressed to the executors named in 
his will acknowledging debt and ex¬ 
pressing desire tiuit it should be 
paid from his estate, irrespective of 
whether or not the debt was barred 
by statute of limitations, and re- 
guesting that executors carry out his 
reguest, was insufficient, in absence 
of showing that acknowledgment 
was made to creditor or anyone rep¬ 
resenting the creditor.—Comes v. 
Bank of Jonesboro, 198 S.E. 338, 58 
Ga.App. 193, affirmed Bank of Jones¬ 
boro V. Carnes, 2 S.E.2d 495, 187 Ga. 
795, 130 A.L.R. L 

XA Hew Sampshire 

(1) New promise which will re¬ 
move bar of statute must be made 
to person having some conneccion 
with transaction.—Levensaler v. 
Batchelder, 150 A. 114, 84 NH 192. 

(2) It was said in an early case, 
where, however, the promise was 
made to the creditor’s attorney, "A 
promise and acknowledgment to a 
third person are clearly sufficient to 
take the case out of the statute and 

413 


avoid the plea”—^Titus v. AbAi, 24 
NH. 819. 329. 

(3) The same rale seems to have 
been applied in a case where the 
promise was made after the death of 
the creditor to his daughter’s bus- 
band.—Betton V. Cutts, 11 N.H. 170. 

9& Tenn.—Corpus Juris guotad in 
Jones V. Miller, 117 SW.2d 745, 
178 Tenn. 360, 117 AL.R. 222. 
Utah.-^oipns Juris cited la Weir v. 
Bauer. 286 P. 936, 945, 75 Utah 
498. 

87 C.J. p 1138 note 86. 

97. Va—Corpus Juris cited In Lay¬ 
man V. Layman, 198 SE. 928, 927, 
171 Va 317. 

37 C.J. p 1138 note 87. 

Zn Teniiessaa 

(1) It was held in an early case 
that a promise made to a stranger 
was sufficient.—^Thompson v. French, 
18 Tenn. 452. 

(2) But the rule of the text was 
adopted and adhered to m later cas¬ 
es —Corpus Juris guoted in Jones v. 
Miller. 117 S.W,2d 745, 173 Tenn. 
860. 117 A.L.R. 222—Bachman v. 
I^oller, 9 Baxt. 409, 40 Am.R. 97. 

9& U.S.—^Ernest M. Loeb Go v. 
Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, DC.La, 60 F. 
Supp. 296. 

Ga—^Middlebrooks v. Cabaniss, 20 S. 
E.2d 10, 193 Ga 764—Corpus Juris 
oltad in National City Bank of 
Rome V. First Nat. Bank of Bir¬ 
mingham, Ala, 19 S.E.2d 19, 25, 
193 Ga 477. 

Tenn.—Corpus Juris guoted in Jones 
V. Miller, 117 S.W.2d 745, 173 Tenn. 
360, 117 A.L.R. 222. 

Utah.—Corpus Juris cited In Weir v. 
Bauer, 286 P. 936, 945. 75 Utah 
498. 

Va—Corpus Juris cited in Layman 
V. Layman, 198 S.E. 923, 927, 171 
Va 317. 

Wash.—Corpus Juris cited in Addi¬ 
son V. Stafford, 48 P.2d 202, 203, 
183 Wash. 313. 

24 C.J. p 301 note 59—37 CJ. p 1138 
note 88. 

99. Tenn.—Corpus Juris guoted in 
Jones V. MUler, 117 S.W.2d 745, 
173 Tenn. 360, 117 A.LR. 232. 

37 C.J. p 1138 note 89, 
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ment made before and one made after the statute 
has run.i 

Within this rule a promise to the known^ agent 
or attorneys of the creditor is sufficient, although 
he is only authorized to collect the demand.^ A 
promise to one of a class made with respect to a 
matter which affects all is sufficient to take the de¬ 
mands of all out of the statute.® An acknowledg¬ 
ment made to a surviving partner,® to a managing 
partner/ to an insane creditor,® to a bankrupt cred¬ 
itor acting in behalf of his assignees,® to the widow 
of the creditor,1® to an executor who is the guard¬ 
ian of a legatee of the claim,ii to an executor of 
a devisee of the claim,to an administrator or ex¬ 
ecutor of the creditor’s estate while acting as such,!® 
or to one of several administrators, although made 
to him individually and not in his representative ca¬ 
pacity,!^ is sufficient to toll the statute or revive 
a barred debt. 

A like rule applies where the acknowledgment is 
made in a letter addressed to the trust department 
instead of the commercial department of the credi¬ 
tor bank, there being only one corporation or one 
entity to which the debt was owed and the ac- 


knowlec^ent being addressed to that entily i® 
Furthermore, an acknowledgment has been held suf¬ 
ficient when made to a distnbutee of an intestate 
creditor’s estate,!® or to an heir who inherits the 
claim, even when the promise is made prior to his 
appointment as administratorbut there is au¬ 
thority holding that an acknowledgment made to 
one merely interested as an heir in whatever es¬ 
tate the deceased creditor might have left is in¬ 
sufficient.!* The indorsee of a promissory note 
may avail himself of a promise made by the maker 
to a prior holder!® at least where the new promise 
is indorsed on the note itself,®® or to him, although 
the maker had no notice of the indorsement.®! Aa 
acknowledgment on a check payable and delivered to 
the creditor is sufficient as against the contention 
that the check was addressed not to the creditor 
but to the bank on which it was drawn.®® 

In view of a railroad company’s undertaking, 
when it applied to the public service commission for 
permission to absorb discriminatory switdiing 
charges, to make refund to all claimants, it was 
held that a claimant could recover against the com¬ 
pany on claims barred by limitation when such pe- 


1. Cal.—California College v Ste¬ 
phens, 105 P. 614, 11 Cal.App. 623. 

Ky.—Cox V. Monday, 96 S.W.2d 785, 
264 Ky. 805. 

37 C.X p 1138 note 30. 

2. Pa.—^Bahny v. Levy, 84 A, 886, 
236 Pa 348. 

37 0.4* P 1138 note 92. 

3- U.S.—Victory Inv. Corp. v. Mus¬ 
kogee Elec. Traction Co, C.CA 
Okl.. 150 F.2d 889, l6l ALR 1436, 
certiorari denied 66 SCt. 232, 326 
U S. 774, 90 L..Bd. 467. 

Ga.—Oozpns juris dted in National 
City Bank of Rome v. First Nat. 
Bank of Birmingham, Ala., 19 S.E. 
2d 19, 25, 193 Ga. 477 
Ky.—City of Louisa v Horton, 93 S. 

W.2d 630, 263 Ky 739. 

Mont.—^Breese v. O’Brien, 69 P.2d 65, 
102 Mont. 647. 

N.H.—Titus V. Ash, 24 NJ3L 819. 
NC.—^Peoples Bank & Trust Co. v. 
Tar River Lumber Co., 19 SE.2d 
138, 221 N.C. 89. 

Utah.—Oorpiu Juxis cited in Weir v. 
Bauer, 286 F. 936, 945, 75 Utah 
4918, 

37 C.j. p 1138 note 93. 

Trustee acting for hondlioldexs 
U S.—Victory Inv. Corp. v. Muskogee 
Elec. Traction Co, C.CA.Okl, 
150 F.2d 889, 161 A.L R 1436. cer¬ 
tiorari denied 66 S.Ct. 232, 326 U. 
S. 774, 90 L.Ed. 467. 

4. Pa.—^Enjerson v. Miller, 27 Pa, 
378. 

5. Tenn.—Jones v. Miller, 117 S.W. 


2d 745, 173 Tenn 360, 117 A.L.B. 

222 . 

8. Md,—^Barney v. South, 4 Harr. & 
J. 485, 7 Am.D. 679. 

7. Miss.—^Yarbrough v. Gilland, 24 
So. 170, 77 Miss. 139. 

8. Ky.—^LaMaster v. Dean, 191 S.W. 
2d 228, 301 Ky. 141. 

Reason for, and discussion of, rule 
Where the debtor signed an ac¬ 
knowledgment after the creditor had 
been adjudicated insane, and prior 
to the time of his restoration, and It 
was argued that the creditor is pre¬ 
sumed to have been incompetent to 
contract at that tune, and therefore 
the debtor's signing was ineffectual, 
the fallacy of the argument lies in 
the fact that a contract by an Insane 
person is not void, but only voidable 
at the instance of the incompetent or 
his representative.—LaMaster v. 

Dean, supra. 

9. U.S.—Leach v. Coyle, C.C.Conn., 
16 F.Cas.No.8.166. 

la N.T—Hodnett v. Gault, 71 N.T. 
S. 831, 64 App Dlv. 163. 

IL Tex—Melton v. Beasley, 121 S. 
W. 674, 66 Tex.Civ.App. ‘537. 

12. Pa—Croman v. Stull, 12 A. 812, 
119 P«u 91. 

13. Cal.—Easton v. Ash, 116 P.2d 
433, 18 Cal.2d 630—Farrell v. Palm¬ 
er, 96 Cal. 187. 

TeDDiipoxaxy administrator 
Tex.—-Hughes v. Hess. 172 S.W.2d 
301, 141 Tex. 511. 
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14. S.O.—HiU V. Hill, 28 S E. 309, 81 

S. a 184. 

15. Ga.—National City Bank of 
Rome V. First Nat. Bank of Bir¬ 
mingham, Ala., 19 S.E.2d 19, 193 
Ga. 477. 

I8ta Tenn.—Jones v. Miller, 117 S.W. 
2d 745. 173 Tenn. 860, 117 AL.R. 
222 . 

17. Pa.—Drawbaugh v. Drauhaugh, 
7 Pa Super. 349—Keely v. WWght, 
5 WklyN.C., 241. 

la Cal.—Vlsher v. Wilbur. 90 P. 

1065, 91 P. 412, 6 Cal.App. 862. 

37 aj. V !138 note 99 [a]. 

Statement made In. presence of heirs 
Where an heir owed a note and no 
administrator or executor had been 
appointed and there was no one em¬ 
powered to collect the note, it was 
held that a statement maAe In the 
presence of other heirs by the maker 
that he intended to pay the note 
would not avoid the statute of limi¬ 
tations, for such statement must be 
made to one empowered to collect 
the note.—^Thomas v. Hollis, 8 Tenn. 
App. 57. 

19. Mont,—Breese v. O’Brien, 59 P. 
2d 65. 102 Mont. 647. 

37 C J. p 1189 note 6. 

20. N.T.—^Maurice v. Fowler, 188 N. 

T. S. 425. 78 Misc. 857. 

37 C.J p 1139 note 7. 

21. N.T.—Pinkerton v. Bailey, 8 
Wend. 600. 

22. Ga.—Middlebrooks v. Cabanlss, 
20 ^E.2d 10, 193 Gs. 764. 
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tition was A person who expressly agrees 

to pay a particular debt which the person contract¬ 
ed with owes to a third party cannot thereafter urge 
that the statute of limitations had intervened to 
prevent its collection.^^ 

Where the cause of action has been assigned, an 
acknowledgment or new promise made to the as¬ 
signor before the assignment will inure to the ben¬ 
efit of the assignee's if the demand was not then 
barred but an acknowledgment made to the as¬ 
signor after the assignment has been held to be of 
no effect,27 although the rule is otherwise where 
the assignor has retained an interest, as where the 
note in suit was assigned as collateral security .22 

Where by the merger of an old corporation into 
a new one with the same stockholders and officers 
there was simply a change in the name, and the 
agreement was that the new company would take 
over the old company's liabilities, no new promise , 


having been made to a creditor, the statute runs 
from the date of the original creation of the debt .22 

§ 320. Operation and Effect 
a. In general 
b- Interest 

c. Secured claims 

d. Suit on original demand or new prom¬ 

ise 

c. Effectual promise not affected by 
debtor’s acts 

f. New promise not extended by impli¬ 
cation 

a. In General 

An acknowledoment or new promise fixes a point 
of time from which limitations begin to run anew. De¬ 
pending on the circumstances, the period of limitation 
may be the one appllcabie to the original ciaim or the 
one applicable to the new promise. 

An acknowledgment or new promise fixes a point 
of time from which limitations begin to run anew,20 


23. Wash.—^Belcher v. Tacoma East¬ 
ern R. Co., 168 P. 782, 99 Wash. 84. 

37 C.J. p 1139 note 9. 

24. CJal.—Davis v. Davis, 127 P. 
1051, 14 CaLApp. 797. 

37 C J. p 1139 note 10. 
aEoztgag'e ox oonveyance of lead silb- 
|ect to veiLaox*8 Xien. 

Tex.—^Belote v Enochs, Clv.App, 131 
S.W.2d 691, error dismissed. 

25. Oa.—^Bird v. Adams, 7 6a. 505. 

37 C.J. p 1139 note 11. | 

26. S.C.—Reigne v. Desportes, 28 S 

C.Ii. 118. 

37 C.J. p 1139 note 12. 

27. Tenn.—Maxwell v. Reilly, 11 
Liea 307. 

Afjslgiimeirt of uortgraga 

(1) The running of the statute is 
not interrupted by an acknowledg¬ 
ment made by a mortgagor to a 
mortgagee after assignment of the 
mortgage by the latter.—^Investment 
Securities Co. v. Bergthold, 58 P. 469, 
60 Ean. 813. 

(2) However, if defendant by reli¬ 
ance on his mortgage indebtedness 
secures immunity from his other lia¬ 
bilities, the acknowledgment of such 
mortgage indebtedness may be shown 
by competent evidence on the ques¬ 
tion of the suspension of the statute. 
—^Union Nat. Bank v. Evans, 9 So. 44, 
48 Lia.Ann. 372. 

28. Ean.—Girard Trust Co. v. Owen, 

112 P. 619, 83 Ean. 692, 33 L.R.A., 
N.S., 262. 

37 C.J. p 1139 note 14 [a]. 

29. N.C.—McNelU v. Mays Mfg. Co., 
114 S.E. 698, 184 N.C. 421. 

30l Anz.—Moore v. Diamond Dry 
Goods Co., 54 P.2d 553, 47 Aiiz. 128. 
Ark.—Street Improvement Dist. No. 

113 of City of Hot SIpnngs v. 


Mooney, 158 S.W.2d 661, 203 Ark. 
745—^E^ansas City (Life Ins. Co. v. 
Marsh. 121 S.W.2a 81, 196 Ark. 
1121 . 

Conn.—^Potter v. Prudential Ins. Co., 
142 A, 891, 108 Conn. 271. 

Fla.—>JacksonviUe * American Pub 
Co. V. Jacksonville Paper Co., 197 
So. 672, 143 Fla. 835. 

Ga.—Mlddlehrooks v. Cabaniss, 20 S. 
E.2d 10, 193 Ga. 764—National City 
Bank of Rome v. First Nat. Bank 
of Birmingham, Ala., 19 S.E.2d 19, 
193 Ga. 477—Johnson v. Glraud, 
18 S.E2d 365, 191 Ga. 577—Sam¬ 
mons V. Nahers, 197 S.E 284, 186 
Ga. 161—Martin v. Mayer, 11 SE. 
2d 218, 63 Ga.App. 387. 

Iowa.—In re Powers’ Estate, 213 N. 

W. 941, 205 Iowa 956. 

Ean.—^Morton v. Leslie, 92 P.2d 90, 
150 Ean. 213. 

Ey.—^LaMaster v. Dean, 191 S.W.2d 
228, SOI Ey. 141—Crawford’s Adm’r 
V, Ross, 186 S.W.2d 797, 299 Ey. 
664—Cox V. Monday, 95 S.W.2d 785, 
264 Ey. 805—^Thornton’s Adm’r v. 
Minton’s Ex’r, 64 S.W.2d 158, 250 
Ey. 805. 

La.—Eennard v. Tazoo & M. V. R. 
Co, APp.. «190 So. 188—Bank of 
Montgomery v. Calhoun, App., 146 
So. 51—Gibbons v. Louisville & N. 
R. Co., 3 La.App 372. 

Mass.—Dow V. Poore, 172 N.E. 82, 
272 Mass. 223. 

Mich.—Watkins v. Fuller, 251 N.W. 
427, 265 Mich. 11. 

Minn.—^Reconstruction Finance Cor¬ 
poration V. Osven, 290 N.W. 230, 
207 Minn. 146—Hartnagel v. Alex¬ 
ander, 235 N.W. 521, 183 Minn. 31. 
Neh.—W. T. Rawlelgh Co. v. Smith, 
7 N.W.Ld 80. 142 Neh. 527, vacated 
in part on other grounds 9 N.W.2d 
286, 142 Neh. 627. 
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N.J.—Bassett v. Christensen, 21 A. 

2d 776, 127 N.J.Law 259. 

N.T.—Mayer v. Middlemiss, 67 N.T. 

S.2d 422, 187 Misc. 482. 

Okl.—First Nat. Bank of Harrah v. 

Wright 135 P.2d 344. 192 Okl. 182 . 
Pa.—^In re Weaver’s Estate, Orph., 
25 Erie Co. 246—^In re Jordan’s Es¬ 
tate, Orph., 25 Erie Co. 202, 

Tex.—^Rogers v. Public Service Em¬ 
ployees Credit Union, Qiv.App., 112 
S.W.2d 258, error dismissed—Gray 
V. Powell. dv.App. 282 S.W. 631. 
Va.—Sohlo V. Herman, 9 S.E 3d 459, 
175 Va. 489—Co^ns Jozls quoted 
fa. Ingram v. Harris, 5 S.E 2d 624, 
625, 174 Va. 1. 

Wash.—Caiinavina v. Poston. 124 P. 

2d 787, 18 Wash.2d 182. 

87 C.J. p 1139 note 18. 

Operation and effect of part payment 
see infra §6 333-839. 

Bxtensioa. agxeemeiLt 

(1) An agreement extending the 
time of payment of a note or other 
evidence of a debt postponed the 
commencement of the runmng of the 
statute of limitations until the ex¬ 
piration of the period for which the 
extension was granted 
Ala.—First Nat Bank of Birming¬ 
ham V. Hendrix; 4 So.2d 407, 241 
Ala. 675. 

Cal.—Easton v. Ash, 116 P.2d 438, 18 
Cal.2d '530—^Andre v. Gtilson, 99 P. 
2d 557. 87 CaLApp.2d 334. 

Del.—CooUng v. Springer, 30 A.2d 
466, 3 Terry 228. 

Idaho.—Union Cent. Life Ins. Co. v. 
Nielson. 114 P.2d 252, 62 Idaho 
483. 

Tex.—McNeill v. Simpson, ComJipp., 
39 S.W.2d 835. 

Wash.—Strong v. Sunset Copper Co. 
114 P.2d 526, 5 Wash.2d 214^ 135 
A.L.R. 423. ' 
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and an action commenced within the statutory time 
thereafter is not barred by limitations.^! If such 
acknowledgment or promise is made before the bar 
of the statute has become complete, it starts the 
statute anew from the date of the promise or ac¬ 
knowledgment and against the original claim, un¬ 
less the new promise is intended by the parties to 
take the place of the original liability, in which 
case the period of limitation is determined by the 


character of the new promise.33 jf the acknowledg¬ 
ment or promise made after a cause is barred cre¬ 
ates a new cause of action, the period of limita¬ 
tion will be determined by the character of the new 
promise,and so it is sometimes held that a new 
promise creates a new cause of action whether made 
before or after the bar and the statute applicable to 
the new promise governs.^® 

Where the acknowledgment revives the original 


(2) Where extension a^eement 
foiled to designate fixed time for pay¬ 
ment* but provided that payee or his 
assigns should give fifteen days' no¬ 
tice In writing to guarantor before 
bringing suit, the time of maJElng de¬ 
mand was optional with payee, and 
limitations did not begin to run un¬ 
til after lapse of a reasonable time 
within which to make demand.—^Al¬ 
bright V- Weissinger, 298 N.W. 220, 
238 Wis. 3^5. 

Bxpixotlon. of stagutoxy period aft¬ 
er promise bars the action. 

Ga—-lYank G- Wnght Co v. Board 
of Education of Ben Hill County, 
200 S.B. 790, 187 Ga 438, followed 
in Highland Park State Bank v. 
Board of Education of Pulaski 
County, 1 S.E 2d 6d7, 187 Ga. 648. 
La.—^Brown v. Succession of Laing, 
App., 26 So.2d 34. 

Mass.—Gilmour v. Johnson, 160 K.E. 
87, 254 Mass. 294. 

N Y.—Sitomer v. Kimborofsky, 254 N- 
Y.S. 205, 142 Misc. 614. 

K.C.—Westall v. Jackson, 10 S.E.2d 
674, 218 N.C. 209—Smith v. Gordon, 
169 SE 634, 204 N.C. 695 
Ohio.—Schmidt v. Hicks, 162 N.E. 

762. 28 Ohio App. 413 
Pa.—^In re Mercer’s Estate, 199 A- 
481, 330 Pa. 475 
37 O-J. p 11'39 note 18 [a]. 
AoknowledgueiLt In pleading In for¬ 
mer action 

(1) Where, in former action be¬ 
tween plaintifC and defendant, de¬ 
fendant's answer was a written ac¬ 
knowledgment that plaintiff was 
part owner of a note, whi<di consti¬ 
tuted an obligation In writing on de¬ 
fendant’s part to pay plaintiff his In¬ 
terest in the proceeds of the note 
when coUected unless he could es¬ 
tablish his claim to appropriate 
such interest to a debt due him by 
plamtiff, and defendant failed to es¬ 
tablish his claim so to apply plain¬ 
tiff’s interest, statute of limitations 
would not bar plaintiff’s suit thereon 
until statutory time after date on 
which note was collected.—McDon¬ 
ald V. Ayres, Tex.Clv.App., 269 S.W. 
1105. 

(2) Sufficiency of acknowledgment 
in pleading in former action general¬ 
ly see supra % 814. 

31. TTjB^—S chram v. Brooks, D.C. 

Mich., 41 F.Supp. 874. 

Ala.-—First Nat. Bank of Birming¬ 


ham V Hendrix, 4 So.2d 407, 241 
Ala. 675—^Harnson v Mason, 191 
So. 909. 39 Ala.App. 64, certiorari 
denied 191 So. 916, 238 Ala. 497. 
Ariz—^Munger v. Boardman, 88 P.2d 
636, 53 Anz 271—Button v. Wake- 
lin, 15 P.2d 956, 41 Ariz. 84, fol¬ 
lowed in 15 P.2d 960, 41 Ariz. 94. 

Cal—Yassere v. Joerger, 76 P.2d 656, 
10 Cal.2d 689--Wahl v MoCaddon, 
249 P. 222, 79 Cai.App. 294. 

Conn.—^Potter v. Prudential Ins. Co., 
142 A. 891, 108 Conn. 271. 

Fla.—^Jacksonville American Pub. Co. 
V. Jacksonville Paper Co., 197 So. 
672. 143 Pla. 835—Williams v. 

Lawyer’s Co-op Pub. Co., 187 So. 
788, 136 Fla. *884—(Lakeland Silex 
Brick Co. v. Jackson & Church Co., 
168 So. 411, 124 (Fla. 347. 

Ga—Sinclair Refining Co. v. Scott, 2 
SE2d 755. 60 Ga.App. 76. 

Ill.—Whitaker Farmers Grain Co. v. 
Soucie, 28 N.E.2d 843, 30$ IlLApp. 
284. 

Iowa'—^Lincoln Nat. Life Ins. Co. v. 
McEenney, 289 N.W. 4, 227 Iowa 
-727. 

Ean.—Hlrt v. Bucklin State Bank of 
Bucklln, 109 P.2d 171, 153 Han. 
194. 

Ky.—Crawford’s Adm'r v. Ross, 186 
S.W.2d 797, 299 Ky. 664—SumraH’s 1 
Ex’rs V. James, 299 S.W. 207, 221 j 
Ky. 488. 

La.—Jordan v. Simth, 20 So.2d 17, 
206 La. 766—Succession of Thomp¬ 
son, 186 So. 1, 191 La 480—Chalk- 
ley V. Pellerin, App., 186 So. 382. 
N.Y.—Peoples Trust Co. of Malone 
V. O’Neil, 284 N.Y.S. 723, 246 App. 
Dlv. 865, reversed on other grounds 
7 NJB.2d 244, 278 N.Y. 812—Mayer 
V. Middlemlss, 67 N.Y.S.2d 422, 187 
Misc. 482—^In re Hahn’s Estate, 296 
N.Y.'S. 983, 168 Misc. 70—^Pento v. 
John Stahl & Sons, 16 N.Y.S 2d 
638. 

Or.—^Brady ▼- Hodler, 295 P. 502, 136 
Or. 514 

Tenn.—Williamson Bros v. Daniel, 
110 S.W.2d 1028, 21 Tenn App 346 
—^Arnold V. Morrow, 7 Tenn App. 
376. 

Tex.—^McNeill v- Simpson, Com App, 
39 S.W 2d 836—Cawley v- Security 
State Bank & Trust Co., Civ.App., 
126 S.W.2d 715. error refused. 

Promise to pay oil date witlda statib. 
tozy period 

An action on promise to pay 
amount, acknowledged in writing to 
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he due on date less than four years 
before suit, was instituted in time, as 
respects four-year statute of llmi- 
rations, although such acknowledg¬ 
ment bore date more than four years 
before commencement of action.— 
Vassere v. Joerger, 76 P.2d 656, 10 
Cal.2d 689. 

Agreemant to forbear 
An action on contract entered Into 
on Oct. 8, 1936, under which Judg¬ 
ment creditor agreed to refrain from 
attempting to enforce Judgment for 
a year, would not he barred by four- 
year statute of limitations until Oct. 
8, 1941.—^Long v. Thompson, 118 P.2d 
698, 45 Oal.App.2d 161. 

Notes tn series 

An action on any one of a series 
of seven notes which were rear¬ 
ranged by an extension agreement 
which advanced the maturity dates 
of the first four notes so that the 
fifth note became the first to become 
due, and the fourth note the last, 
was not barred by four-year statute 
of limitation until four years after 
the last note in the series as rear¬ 
ranged became dua—Crow v. Wil¬ 
lard, Tex.Civ.App., 110 S.W.2d 161. 

32. U.S.—Cummings v. Langroise, 
D.C Idaho, 36 F.Supp. 174, affirmed, 
C.C A, Langroise v. Cummings, 123 
F2d 969, certiorari demed 62 S.Gt. 
944, 316 U.S. 664, 86'LEd. 1741. 

Ga—Sammons v. Nabers, 197 S.B. 
284, 186 Ga. 161—King v. Edel, 26 
S.E2d 365, 69 Ga.App. 607. 

La—White Bros. Co. v. Shinn, App., 
160 So. 823. 

Okl.—York V. Long, 99 P,2d 1041, 186 
Okl 643. 

Va.—Soble v. Herman. 9 SE.2d 459, 
175 Va. 489—Oorpns Juris auoted 
in Ingram v. Harris, 5 SE.2d 624, 
626, 174 Va. 1. 

87 C J. p 1140 note 19. 

33. Ky.—^Thompson v. Wisconsin 
Steel Co., 282 S.W. 1081. 214 Ky. 
221 . 

34. CaL—^Vassere v. Joerger, 76 P.2d 
656, 10 Cal.2d 689. 

37 C J. p 1140 note 20. 

35. S.a—Milwee v. Jay, 25 S.B. 298, 
47 S.C. 430. 

37 C.J. p 1140 note 21. 

Cluuige In natuze of cause of aottoBL 
(1) Under the practice in at least 
one Jurisdiction, filing of open ac¬ 
count claims against corporatioxi 
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claim and does not create a new substantive cause 
of action, the time in which the claim is barred aft¬ 
er the acknowledgment depends on the nature of 
the cause of action revived, that is, the original 
claim and so it has been held that the period 
applicable to the original claim governs whether or 
not the bar is complete when the promise is made,®^ 
and also when the action may be on the original 
claim or the new promise.^* 

Effect on void promise. An acknowledgment can 
operate only to remove the bar of the statute and 
cannot validate a void promise or obligation unless 
it in itself amounts to a promise on which an ac¬ 
tion may be based.*® 

Renewals of a note guaranteed by a separate in^ 
strument will not serve to toll the statute of limi¬ 
tations as to the contract of guaranty^® 

Judgment debt. If a judgment debtor makes a 
written acknowledgment or promise to pay the debt, 


he thereby interrupts prescription of the debt;*^ 
but, if the judgment creditor in such case allows 
his judgment to prescribe, by failing to revive it in 
the way provided by statute, his only remedy is to 
sue on the debt, as evidenced by the acknowledg¬ 
ment or promise to pay.^® The acknowledgment in 
such case does not revive the judgment^® or sus¬ 
pend or in any respect prolong the operation of 
the statute of limitations put in motion against the 
judgment.^* 

In the case of novation, there is a new debtor and 
a new contract in favor of the same or another 
creditor,^* and the new evidence of indebtedness 
will be governed by the provision of the statute spe¬ 
cifically applicable to it.^® 

New promise made inoperative by creditor. 
Where the creditor surrenders to the debtor the 
right evidencing the new promise, with intent to 
place the parties in statu quo, the revival is avoid- 
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with corporate receiver, and oral and 
written acknowledgment of claims by 
receiver converted the open accounts 
to accounts stated, which were sub¬ 
ject to ten years’ prescription.— 
temational Shoe Co. v. Picard & 
C^elsmar, D.C.Iia.. 30 F.Supp. 670, ai^ 
Armed, C.C.A., Mayer ▼. Gros, 116 
P.2d 733. 

(2) Where there is written ac¬ 
knowledgment of account for goods 
purchased, former three-year pre¬ 
scriptive period is changed into ei¬ 
ther a ten-year prescriptive period 
or to five-year period applicable to 
promissory notes.—White Bros. Co. 
V. Shinn, Lia.App., 160 So. iS23—37 C. 
J. p 1140 note 21 [bj. 

<3) Written contract acknowledg¬ 
ing previous purchase and reception 
of merchandise, with agreement to 
make certain payments thereon, was 
held to create personal obligation 
governed by ten-year prescription.— 
White Broa Oo. v. Shinn, supra. 

(4) Unpaid property and franchise 
taxes accruing during possession of 
receiver of corporation in the years 
1932 to 1939, inclusive, were not 
barred by three years' prescription, 
where running of prescription was 
interrupted by receiver’s acknowledg¬ 
ment of tax claims.—^International 
Shoe Co. V. Picard & Gelsmar, D.C. 
Xa., 30 F.Supp. 570, affirmed, C.C.A., 
Mayer v. Gros, 116 P.2d 733. 

Ga.—Sammons v. Nabers, 197 S. 

EL 234, 136 Ga. 161—King v. Bdel, 

26 S.EL2d 365, 69 <3a.App. 607. 
Kan—Morton v. Zjeslie, 92 P.2d 90. 

150 Kan. 213. 

Va.—Soble V. Herman, 9 6.XL2d 459, 

173 Va. 489. 

27 aJ. p 1140 note 22. ^ 
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Oziglnal sealed lasimmeiLt 

Under provision of statute of limi¬ 
tations that action may be main¬ 
tained on new promise within such 
number of years as action might be 
maintained *7f such promise were 
the original cause of action," the 
auoted phrase means "If the original 
cause of action had accrued at date 
of such promise" and not that form 
of new promise, 'whether or not 
sealed, fixes limitation.—^Ingram v. 
Harris. 6 S.B.2d 624, 174 Va. 1. 

37. N.H—Pickering v. Frink, 62 N. 
H. 342. 

33. Me.—Toung v. Weston, 39 Me. 
492. 

37 OJ. p 1140 note 24. 

39. Pa—Slmrell v. Mille^. 82 A. 648, 
169 Pa. 326—Kelly v. Eby, 21 A. 
512, 141 Pa. 176. 

Acknowledgment as taking debt or 
demand out of operation of statute 
of limllatlons generally see supra 
9 308. 

40. Neb.—Bash v. Bash, 244 N.W. 
738, 123 Neb. 866. 

41. La—^Bailey v. Louisiana & N. 
W. H. Co., 105 So. 626, 159 La 576 

Action on judgment as subject to be¬ 
ing taken out of operation of stat¬ 
ute by acknowledgment or new 
promise to pay generally see supra 
§ 303. 

EhLbstitatkisi of bond for judgment 
Whera after mortgagee's recovery 
of judgment on bond evidencing 
mortgage debt, mortgagor executed 
new written promise to pay bond and 
indorsed recognition of bond there¬ 
on, and made payments thereon 
which were accepted by mortgagea 
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bond was held substituted in lieu 
of judgment as evidence of debt, so 
that payment with interest thereon 
and acknowledgments and promises 
to pay in writing were sufficient to 
keep bond alive under statute of 
limitations notwithstanding that 
Judgment may have become dormant. 
—Anderson v. Barr, 62 P.2d 1242, 178 
OkL 508. 

Foxelg]! judgment 
Where judgment creditor and judg¬ 
ment debtors entered into contract in 
California containing judgment debt¬ 
ors’ promise to pay Washington 
judgment in return for judgment 
creditor’s promise to refrain for a 
year from attempting to enforce 
judgment, the judgment debtors' old 
obligation was thereby renewed and 
became enforceable in California and 
justiciable under its laws, regardless 
of duration of judgment under Wash¬ 
ington laws.—Long v. Thompson, 113 
P.2d 698, 45 CeJLApp 2d 161. 

48. La—^Bailey v. Louisiana & N. 
W. R Co, 105 So. 626, 159 La. 576. 

43. La—^Bailey v. Louisiana & N. 
W. R. Co., supra. 

44. Tex.—White v. Stewart, Cfiv. 
App., 19 S.W.2d 796, error refused. 

45. N.C—McNeUl v. Mays Mfg. Co.. 
114 SE. 698, 184 N.CL 421. 

46. S.C.—Armour Packing Co. v. 
London, 31 S.E. 500, 68 S.C. 539. 

Operation and effect of novation gen¬ 
erally see the C.J.S. title Novation, 
5 22, also 46 aJ. p 618 note 79 et 
sea. 

47. Mass.—Sumner v. Sumner, 1 
Mete. 394. 

87 Cjr. p 1142 note 49. 
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b. Interest 

The revfval of a barred debt by an acknowledgment 
or new promise also revives the claim for interest on 
such debt; and generally a new promise to pay interest 
will start the statute anew as to the entire debt. 

The revival of a barred debt by an acknowledg¬ 
ment or new promise also revives the claim for 
interest on such debt for the whole period and 
generally a new promise to pay interest will serve 
to start the statute anew as to the entire debt, and 
not merely as to the interest's The bar of limi¬ 
tation on a promissory note having been removed by 
acknowledgment, the note will bear the rate of in¬ 
terest therein specified even after maturity.®<> 

c. Secured Claims 

A new promise renewing or extending a debt may 
effect an extension of a lien securing the debt as be¬ 
tween the parties and as against subsequent liens taken 
before the renewed Hen became barred where they were 
not foreclosed before revival of the Indebtedness. 

A new promise to pay may revive both secured 


and unsecured claims even after the remedy to en¬ 
force them is barred.®^ A new promise renewing 
or extending a debt has the effect of extending a 
lien securing the debt as between the parties^s and 
as against subsequent hens taken before the renewed 
lien became barred where they were not foreclosed 
before the revival of the indebtedness.53 This is 
true at least where the new promise is made be¬ 
fore the debt is barred,®^ although no written agree¬ 
ment of extension is made in the manner prescribed 
by statute and in some jurisdictions a new prom¬ 
ise or acknowledgment made after the bar, which 
operates to revive the debt, will also revive the 
security.®® So, under statutes relating to renewals 
of obligations secured by liens on realty where in¬ 
tervening rights of third persons are not invaded, 
It is held that a written promise to pay a secured 
note barred by limitations would be equally as ef¬ 
fective on the security as on the note,®7 even though 
the renewal obligation was not acknowledged and 
recorded.®® In some jurisdictions, however, it has 


4a N.T.—In re Searles* Will, 66 N. 

T S.2d 889, 271 App.Div. 889. 

Pa.—^Louch V. Longnecker, Com PI., 
28 Erie Co. 206 
33 C.J. p 257 note 08. 

40. Idaho.—^Kelly t. Leachman, 33 
P. 44, 3 Idaho 629. 

Ill.—Bennett v. Baird, 67 IU.App. 422 

50. Pa.—^Neale's Estate, 14 PaDist. 
227. 

R.I.—Mowry v- Saunders, 80 A. 421, 
83 B.I. 45, AiinCas.l913A 1344. 

51. Utah—^In re | Swan's Estate, 79 
P 2d 999, 95 Utah 408. 

52. Iowa—^Bums v. Bums, 11 N.W. 
2d 461, 233 Iowa 1092, 150 A UR. 
306. 

Neb—Steeves v Nispel, 2^3 N.W. 50, 
182 Neb. $97. 

NM.—Davis V. Sava&e, 168 P2d 851, 
50 NM. 30. 

Tex.—^Farmers’ Life Ins. Co. v. Wol- 
ters, Com.App, 10 S.W.2d 698— 
Cherry v. Gorban, Civ.App.. 119 S. 
W.2d 111—^Fate v. Holland, Civ- 
App, 115 •S.W2d 1032, error dis¬ 
missed—Canyon Loan Co. v- Gam¬ 
ble, CivApp,’l05 S.W.2d 272, af¬ 
firmed First Nat. Bank v. Gamble. 
132 S.W 2d 100, 134 Tex. 112, 125 A. 
IkR. 265—Standard Savings & 
Loan. Ass'n v. Davis, Civ.App., ‘85 
S.W.2d 333, error refused—^Pitt¬ 
man V Continental Southland Sav¬ 
ings & Loan Ass'n, ClvApp, 75 S. 
W.2d 991, error refused—Power v. 
WesthofC, Giv.App., 4 S.W.2d 274, 
error dismissed—Yackar v. Su¬ 
preme Lodge of Slavonic Benev. 
Order of State of Texas, Clv.App., 
52 S.W. 655. 

37 C.jr. p 1134 note 11, p 1140 note 25 

53. Iowa.—^Bums v. Burns, 11 NW. 


2d 461, 233 Iowa 1092, 140 A.LR 
306. 

37 C.J. p 1140 note 26. 

Three Uens, each supexlor to one aaid 
Infexlor to another 
Lien of judgment subordinate to 
lien of mortgage because of being 
secured at time remedy upon mort¬ 
gage was not barred by limitations 
and revivor of mortgage after run¬ 
ning of limitations was nevertheless 
superior to lien of subsequent judg¬ 
ment which was superior to lien of 
mortgage because secured etfter rem¬ 
edy upon mortgage was barred and 
before revivor—^Buras v. Bums, 11 
N.W 2d 461, 233 Iowa 1092, 150 A. 
L.R 306. 

54. Cal.—^Van Cauteren v Forger, 
114 P.2d 6, 45 CalApp2d 388— 
Craig V Dinwiddle, 247 P, 616, 77 
CalApp. 681. 

37 C.J. p 1173 note 35 [c] (1). 

Promise by ona acquiring property 
subject to mortgage to pay debt se¬ 
cured m consideration of extension 
of time extended both debt and mort¬ 
gage lien, though he did not assume 
debt.—Wood v, Willey, 28 P 2d 367, 
136 CalApp 197. 

55. Tex.—First Nat. Bank v. Gam¬ 
ble, 132 SW.2d 100, 184 Tex. 112, 
125 A.LR 265. 

56. Iowa—^Buras v. Bums, 11 N.W 
2d 461, 2*33 Iowa 1092, 150 A.L.R. 
806. 

Tex.—Tates v. Darby, 131 S.W.2d 95, 
183 Tex. 593—Fate v. Holland, Civ 
App., 115 €I.W.2d 1032, error dis¬ 
missed. 

37 C.J. p 1134 note 14, p 1140 note 25 
Contract puxporttng to revlvB lien 
Tex.—^Bellamy v. Oklahoma Farm 
Mortg. .Qo, Oom.App, 278 S.W. 180 
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fiitervenlng homestead claim 

(1) Vendor's lien, revived after bar 
of limitations, was held enforceable 
despite intervening homestead claim. 
—^Bellamy v. Oklahoma Farm Mortg 
Co., supra. 

(2) Where note was given in pay¬ 
ment of purchase money of real es¬ 
tate which note in its inception was 
secured by a valid lien, renewal of 
the debt after the bar of limitations 
renewed the lien emd did not create 
a new lien in violation of constitu¬ 
tional prohibition against creation of 
a lien upon homestead—^Beeler y. 
Harbour, Tex.Clv.App, 115 SWJd 
927, error refused. 

57. Tex.—^Beeler v. Harbour, Civ. 
App., 116 S.W.2d 927, error refus^ 
—^First Nat. Bank v. Watson, Civ. 
App, 271 S.W. 438, affirmed Wat¬ 
son y. First Nat. Bank, Com.App> 
285 S.W. 1050. 

58. Tex.^Jolly v. Fidelity Union 
Trust Co, 10 S.W.2d 639. 118 Tex. 
58—Watson v. E'lrst Nat. Bank, 
Com App., 285 SW 1050—Beeler v. 
Harbour, Civ.App.. 116 S.W2d 927, 
error refused—^Pittman v. Conti¬ 
nental Southland Savings & Loan 
Ass’n, Civ App., 75 S.W.2d 991, er¬ 
ror refused—Vackar v. Supreme 
Lodge of Slavonic Benev. Order of 
State of Texas» Civ App., 52 S W 2d 
655—Sewell v. Wilcox, Civ.App, 
290 SW. 264—^Russell-Coleman Oil 
Mill V. Johnson, Civ.App,. 287 S.W. 
184. 

Agreement held, properly recorded 
Agreement extending tmst deed 
was properly recorded, where it gave 
•lo information of Interest of notary 
before whom it was acknowledged, 
since acknowledgment was not as- 
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been held that a new promise to pay a debt made 
after the statute has run does not of itself revive 
a mortgage barred by the running of the statute on 
the original debt,59 but the mortgage may be re¬ 
newed by a compliance with statutes providing 
therefor.6® 

After the statute has once completely run against 
a mortgage, no acknowledgment or new promise on 
the part of the mortgagor will revive it as against 
a purchaser of the premises or any other person 
whose rights accrued prior to the revivor,6i or, 
by statute, even as against the original maker,9^ ir¬ 
respective of whether the land belonged to the orig¬ 
inal debtor or to the subsequent purchaser at and 


before the time the bar became complete,but so 
long as the statute of limitation has not run against 
the note, it has been held that the mortgagor, as 
against subsequent purchasers and those holding un¬ 
der them, can keep both the note and the mortgage 
alive notwithstanding his having parted with the 
property.®* 

A junior lienholder who acquires his lien at a 
time when the first lien and the first lien notes are 
not barred is bound by an extension contract be¬ 
tween the owner of the land and the holder of the 
first lien notes provided the contract is sufficient as 
between the parties thereto.®® So it has been held 
that a promise by the mortgagor will revive the debt 


pential to validity of agreement.—T. 
A, Hill State Bank of Weimar v. 
Schindler. TesLOlv-Aps)., S8 S.W.2d 
833. error refused. 

59. Cal,—^Easton v. Ash, 11$ P.2d 
433, 18 OaJ.2d 530 —•JVmtana Land 
Co. V. Laughlin, 250 P. 869, 199 
Cal. >623, 48 A Ii.R. 1*308— Van Cau- 
teren v. Forger, 114 P.2d 6, 45 
Cal.App.2d 388. 

La—^Holland v. Gross. App., 195 So. 
S28—Aldridge v. Beed, App., 190 
So. 845—^Terral v. Jones, App., 161 
So. 626. 

37 C.J. p 1134 note 14 £a]. 

90. Cal.—Easton v. Ash, 116 P.2d 
433, 18 Cal.2d 530. 

37 C.J. p 1173 note 35 tcl 
Hate of agreemMLt sad renewal 
The fact that agreement for re¬ 
newal of mortgage and note barred 
by limitations bore the same date of 
execution as new note and mortgage 
could not operate to bind the three 
instruments into a single Inseparable 
transaction, and hence it was imma^ 
tenal whether the holder of the notes 
waived his right to recover on the 
new note and mortgage.—lElaaton v. 
Ash, supra. 

01. Idaho.—Mendini v. Milner, 276 
P. 313, 47 Idaho 489. 

Iowa.—Bums V. Burns. 11 N’,W.2d 
461, 233 Iowa 1092, 150 A.L.R. 306. 
XM.—Davis v. Savage, 168 P.2d 851, 
30 H.M. 30. 

Tex.—^Biggs & Co. v. Caldwell, Civ. 
App., 115 S.W.2d 461, error dis¬ 
missed—Holcroft V. Wheatley, Civ. 
App., 112 S.W.2d 298, error dis¬ 
missed, 

41 C.J. p 874 note 88. 

Season fcr rale 

When a debt secured by a lien on 
real estate becomes barred by limita¬ 
tion, a subsequent purchaser who has 
Hssum^ payment of the lien be¬ 
comes'possessed of a vested right in 
the property which is the subject of 
the lien, which cannot be interfered 
with by the original vendee or any¬ 
one else.—^Eiel v. Staber, Tex.Civ. 
App.p 116 S.W.2d 809, error refused. 


Tacts rendezlsg mle inapplicable 
Lien of trust deed on loan compa¬ 
ny’s realty given to plaintiff’s intes¬ 
tate was superior to lien of trust 
deed on same property subsequently 
given by loan company to bank, al¬ 
though bank’s lien was acquired 
when note of plaintifTs intestate was 
more than four years past due and 
there was no extension agreement of 
record, as required by statutes, in 
view of written acknowledgment of 
debt by loan company which extend¬ 
ed lien of trust deed and common in¬ 
terest of bank and loan company, 
their occupancy of same place of 
business and almost complete identi¬ 
ty of officials.—Pirst Nat. Bank v. 
Gamble, 132 S.W.2d 100, 134 Tex. 112, 
125 AD.R 265. 

62. Tex—Holford v. Patterson, Civ 
App, 240 SW. 341, affirmed 257 S 
W- 213, 113 Tex. 410. 

63. Tex,—Kiel v. Staber, Civ.App., 
116 S.W.2d 309, error refused. 

64. Tex.—First Nat. Bank v. Arnold, 
128 S.W.2d 1161, 133 Tex. 462— 
Jolly V. Fidelity tTnion Trust Co., 
298 S.W. 530, 118 Tex. 58, modified 
on other grounds and rehearing de¬ 
nied 10 SW.2d 539, 118 Tex. 68— 
Roedenbeck Farms v. Broussard, 
Civ.App., 124 S.W.2d 929, error re¬ 
fused 127 S.W.2d 168, 133 Tex. 126, 
appeal dismissed 60 S.Ct. 145, 8081 

U. S. 514, 84 li Ed. 438, and Christie 

V. Broussard, 60 S.Ct. 14*5, 308 U.S 
514, 84 LEd. 438. 

41 C.J. p 874 note 38. 

66. Tex—^Hughes v. Hess, 172 SW. 
2d SOI, 141 Tex. 611—^Tates v. Daiv 
by, 131 S.W.2d 95, ISS Tex. 593— 

W. T. Rawleigh Co. v. Terrell, Civ. 
App., 171 S.W.2d 198, error refused 
—^Anthony v. Xiangford, Civ.App., 
152 S.W.2d 935, error refused— 
Rlcharuson v. Hughes, CivA.pp., 
146 S.W.2d 255, error dismissed, 
Judgment correct—Young v- Har¬ 
bin Citrus Groves, Civ.App,. 130 
S.W.2d 896, error refused—Caffarel- 
li Bros. V. Pearce, Civ.App., 10 S. 
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W.2d 594, modified on other 

grounds, Com.App, 34 S.W.2d 813— 

North Texas Loan & Trust Co. v 

City of Denison, Civ.App, 58 S.W. 

2d 858. 

Purpose and affect of statutes 

(1) Statute prescribing how Hen 
may be continued in force was held 
intended to protect purchaser or lien¬ 
holder for value without notice, 
where note or notes for which prior 
lien was given are barred by limita¬ 
tion, but not to protect lienholder 
having knowledge of valid existing 
prior lien from renewal and exten¬ 
sion of such prior lien by landowner, 
although such renewal and extension 
may he executed either before or aft¬ 
er such prior lien appears to be 
barred by limitation.—Novosad v. 
Svrcek, 102 S.W.2d 898, 129 Tex. 34. 

(2) Where statute authorizing: ex¬ 
ecution of mortgrage extension agree¬ 
ment by parties obligated to pay in¬ 
debtedness as extended was amended 
to provide that the owner of land and 
holder of note may at any time enter 
into valid agreement renewing and 
extending the debt and lien so long 
as it does not prejudice the rights of 
lienholders or purchasers subsequent 
to date such liens become barred of 
record, the amendatory provision was 
enacted primarily for the protection 
of purchasers and Uenholders ftrom 
debts that appeared to be barred of 
record.—Texas Land & Mortgage Co. 
V. Cohen, 169 S.W.2d 869, 138 Tex. 
464. 

(3) Where statute relating to re¬ 
newal of liens and rights of those 
who purchase encumbered property 
or acquire lien thereon was amended 
after execution of contract extending 
Hen of trust deed, the amendment did 
not affect question of validity of the 
extension agreement.—Texas Land & 
Mortgage Co. v. Cohen, supra. 

(4) Statute providing that renewal 
agreement ^ould not extend statute 
of limitations unless memorandum be 
indorsed on record of morCg:ag8 or 
trust deed protects mily third par- 
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as to a junior mortgagee, whose mortgage was giv¬ 
en before the bar was complete,'where the promise 
was made before the bar was complete,®® and also, 
it has been held, where the promise was made after 
the bar.®7 According to some authorities, however, 
after the mortgagor has parted with or encumbered 
his equity of redemption, he cannot, by any prom¬ 
ise, acknowledgment, or other act, extend the time 
for payment of the mortgage debt as against his 
grantee,®® or junior mortgagee,®® or a person claim¬ 
ing under the latter,*^® especially where their rights 
were acquired after the bar;7i but if, after the 
promise or acknowledgment was made, the mort¬ 
gagor again acquires the title to the mortgaged 
property, the revival of the mortgage is effected.^® 
Where the action is not for a personal judgment 
on the notes as against the maker, but for foreclo¬ 
sure of the mortgage lien, it has been held that the 
present owner of the title is the one who must have 
signed the acknowledgment.^® 

Acknowledgment of a specified note secured by 
moiigage does not constitute an acknowledgment of 
another note secured by the same mortgage and not 
mentioned by the debtor,^^ and a renewal of a note 
does not extend the time for payment of a collat¬ 


eral note so as to toll the running of limitations 
as to the latter.*^® 

A sufficient acknovAedgment and new promise by 
the grantee of a mortgagor who has assumed the 
mortgage debt revives the mortgage as well as the 
debt,'*'® and such would be the effect, even though 
he had not assumed the mortgage debt^^ 

Foreclosure of a lien on collateral given to se¬ 
cure notes is not barred when the notes are kept 
alive by renewal.^® 

d. Suit on Original Demand or New Promise 

There !s diversity of opinion on the question whether 
or not a new pronnise to pay a debt creates a new cause 
of action so that suit brought after the statutory bar 
has run against the original oause should be brought 
on the new prontise or on the original causes 

The question whether or not a new promise to 
pay a debt creates a new cause of action so that 
suit should be brought on the new promise or on the 
original cause has given rise to some diversity of 
opinion. It has been held in a number of cases that 
a new promise to pay a debt already barred by the 
statute of limitations constitutes a new cause of 
action and that a suit should be brought on it and 
not on the original promise.^® On the other hand. 


ties.—Gunnels t. Shrmers* Bank of 
Bmerson, 40 S.W.2d 989, 184 Ark. 149. 

(o) One takingr trust deed recit¬ 
ing that It was second mortgage was 
held not entitled to assert that first 
trust deed was barred through fail¬ 
ure to record renewal note timely.— 
Gunnels v. Farmers’ Bank of Bmeiv 
son, 40 S.W.2d 989, 184 Ark. 149. 
Extension agseement between, vendee 
and. creditor 

Tex.—^Texas Land & Mortgage Co. 
V. Oohen, 169 S.W.2d 869, 138 Tex. 
464 

STotloe of exteasioiL agreement 
Vendor’s lien notes as extended 
were held paramount to subsequent 
trust deed where original notes were 
not yet barred by limitations at 
time of execution of trust deed, des¬ 
pite fact that subsequent extension 
agreement was insufficient to charge 
holder of trust deed with notice 
thereof, since holder of trust deed 
had notice of original notes end ex¬ 
tension agreement was good as be¬ 
tween parties thereto—^Bellah v. 
Dennis, 104 S.W.2d 490. 129 Tex. 1367. 
Buie heia inapplioable 
Where lease oontalmng mortgage 
lien for rent was assigned before, 
but was not recorded until after, rec¬ 
ordation of chattel mortgage exe¬ 
cuted by lessee to another creditor, 
and where part of Indebtedness was 
past-due more than four years before 
lessee executed renewal note to such I 
creditor, the assignee had the right 
to invoke the statute of limitations I 


against so much of the creditor's de¬ 
mand as Included the item which was 
more than four years past-due at 
time of execution of the renewal 
note.—^Biggs & Oo. v. Caldwell, Tex. 
CivApp., 116 S.W.2d 461, error dis¬ 
missed. 

66. Arlz—Consolidated Nat. Bank 
of Tucson V. Van Slyke, 234 F. 653, 
27 Arlz. 501, 38 A.L.B. 826. 

67- Iowa.—Kemdt v. Porterfield/ 9 
N.W. 322. 56 Iowa 412. 

Tex—Caffarelli Bros. v. Pearce, Com. 
App., 34 SW2d 813. 

68. Utah.—Oozpiis Jtuls cited, tn 
Crompton v. Jenson, 1 P.2d 242, 
246, 78 Utah 55. 

37 C.J. p 1134 note 26. 

69- CaL—^Lord v. Morris, 1'8 CaL 482. 
Utah.—Corpus Juris dted in. Cromp¬ 
ton V. Jenson, 1 P.2d 242, 246. 78 
Utah 65. 

7a Ky.—Duvall v. Parepoint, 181 6. 

W. 653, 168 Sy. 11. 

Utah—Cozpiis Juris dted in Cromp¬ 
ton V. Jenson, 1 P.2d 242, 245, 78 
Utah 55. 

37 C J. p 1134 note 27. 

71. Utah.—Corpus juris dted In 
Crompton v Jenson, 1 P.2d 242, 
245, 73 Utah 55. 

37 C.J. p 1135 note 28. 

72. CaL—Lent ▼. MorrlU. 25 Cal. 
492. 

73. Axis.—Consohdated Nat. Bank 
of Tucson V. Van Slyke, 234 P. *563, 
27 Arlz. 501, 88 A.!L.It. 835. 
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7a Iowa.—Finn v. Seegmlller, 111 
N.W. 314, 134 Iowa 15. 

75. Arlz—'Steinfeld v. Marteny, 19 
P.2d 367, 40 Ariz. 116. 

La.—Peoples Bank v. Waggoner, 
App., 200 So. 28. 

7a Iowa—Sennlnger v. Rowley, 116 
N.W. 695, 138 Iowa 617, 18 L.RA, 
N.S., 223. 

77. Iowa.—Sennlnger v. Rowley, su¬ 
pra. 

76. N.T.—First Nat Bank v. Seneca 
Falls Bxch. Nat. Bank, 164 NY.S. 
1092, 163 N.T.S. 818, 179 AppDiv. 
22, modified on other grounds 128 
N.B. 368, 226 N.Y. 633. 

7a U.S —Corpus Juris dted iu 
Van Dyke v. Parker, C.OA.Ariz., 
83 F.2d 35, 40. 

Cal—Vassere v. Joerger, 76 P.2d 666, 
10 Cal.2d 689—^Sterlmg v. Title 
Insurance 4b Trust Go., 123 P.2d 31, 
63 Cal.App.2d 736—In re Cole's Es¬ 
tate, 126 P.2d 660, 52 Cal.App.2d 
520—(Long V. Thompson, 113 P-2d 
698, 45 OalApp.2d 161—Heiser v. 
McAlpine, 67 P.2d 141, 20 CaLApp. 
2d 467—^Maurer v. Bernardo, 6 P. 
2d 86, 118 Cal.App. 290—Foristiere 
V. Alonge, 277 P. 367, 98 CaL^App. 
563—Hayes v. O’Marr. 253 P. 749, 
81 Cal.App. 210 

Fla—Coker v. Phillips, 103 So. 612, 
89 Sla. 288. 

Ga.—Sammons v. Nabers, 197 S.SL 
284, 186 Geu 161. 

Ky.—Vinson's Ex'xs v. Maynard, 178 
S.W.2d 603, 296 Ky. 759—Muen- 
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difficulties in application of the foregoing rule have 
been cogently stated,*® and numerous cases main¬ 
tain that the statute does not extinguish the debt 
but only bars the remedy, and the new promise re¬ 
moves the bar of the statute thereby enabling plain¬ 
tiff to recover on the original contract, and does 
not create a new substantive cause of action.*^ 
Whatever difference of opinion may exist with re¬ 
spect to the effect of a new promise to revive a 
debt already barred, it is settled by the great weight 
of authority that a promise made before the bar is 


complete does not create a new cause of action but 
merely suspends the bar of the statute for another 
period of limitation dating from the new promise, 
and that the action should be brought on the orig¬ 
inal claim,** although in some jurisdictions, if the 
action is brought after the statutory bar has run 
against the original cause, it has been held that the 
recovery must be based on the new promise whether 
that vras made before or after the original cause 
was barred,** and only the statute of limitation ap- 


ninghoff v. Friedlander. 172 S.W 
2d 457, 294 Ky. 664—^Sparkman's 
Guardian v. Huff, 98 S.W.2d 484, 
266 Ky. 183—Cox v. Monday, 95 
SW.2d 785, 264 Ky. 805—City of 
Louisa V. Horton. 93 6.W.2d 620, 
263 Ky. 739—^Brannen v. lialley's 
Adm'r, 85 S.W.2d 667, 260 Ky. 302. 
N.M.—^Davis V. Savage, 168 P.2d 851, 
50 N.M. 30. 

Tex.—^Tolleson v. McAlister, 01v.App., 
33 S.W2d 578, error refused. 
Wash.—Cannavina v Poston, 124 P. 

2d 787. 13 Wash.2d 1J82. 

37 C.Jr. p 1140 note 37, p 1098 note 50 
[a], [b]. 

Theory on whlOh rule baaed 

(1) In the main these cases pro¬ 
ceed on the theory that the obliga¬ 
tion is extinguished, but that Inas¬ 
much as It has been extinguished by 
operation of the law instead of by 
the act of the parties, a moral obll-| 
gation to pay remains, and this mor¬ 
al obligation Is sufficient considera¬ 
tion for the new promise.—Coxpiu 
Jbzls cited in Moore v. Diamond Dry 
Goods Co., 54 P.2d 553, 554, 47 Arlz. 
128. 

(2) Moral obligation as considera¬ 
tion for new promise generally see 
supra § 305. 

Where part of debt would be 
barred by statute of limitations but 
for new promise, suit must be based 
on the new promise in order to re¬ 
cover full amount.—Stacy's Adm’r v- 
Stacy, 178 S.W.2d 42. 296 Ky. 619. 

Hew debt created 

Promise to pay after prescription 
had accrued created new debt bind¬ 
ing on deceased and his succession. 
—W. P, Clopton & Co. V. Alfred, 135 
So. 621, 17 La.App. 93. 

Hew promise idiowiL 
Maker’s certificate. Indorsed on 
face of note, that he owed and in¬ 
tended to pay such note and also an¬ 
other note.—^Thornton’s Adm’r v. 
Minton’s Bx’r, 64 S,W.2d 158, 250 Ky. 
S05. 

Several aoknowledgmsats 

Ifi after the statute has run, the 
debtor has made several acknowl¬ 
edgments of the debt sufficient m 
law to sustain an action, the creditor 
may elect to sue on any of them.— 


Hasten v. Ash, 116 P.2d 483, 18 Csl 
2d 530. 

80- Ga.—Hart v. Holly, 18 Ga. 378. 

81- U.S.—Sommer v. Nakdimen, C.C, 
A.Ark.. 97 P.2d 715. 

Iowa,—Ck>zpiis juris dtad In Burns 
V. Bums. 11 N.W.2d 461, 463, 233 
Iowa, 1092, 150 A.L.B. 306. 

N.T.—In re Ewald's Estate, 22 N.T. 

S.2d 299, 174 Mlsc. 939. 

Wyo.—Cozpns juris qjujteet in Invest¬ 
ment & Securities Co. v. Bunten, 
103 P.2d 414, 416, 56 Wyo. 77. 

37 C.J. p 1141 note 40. 

Uefehod of dstermising whether 
agreement was acknowledgment of 
and continued original contract, or 
whether a new obligation was creat¬ 
ed, appears to be to inquire whether 
in an action to enforce the obliga¬ 
tion the new contract or the old one 
as extended would be pleaded as the 
foundation of plaintiff’s claim.—^Men- 
dini V. Milner, 276 P. 313, 47 Idaho 
439. I 

Zn ths case of to. instmmszii under 
seal on which an action is barred, 
but for a new promise, the new prom¬ 
ise must be declared on.—^McMahan 
V. Dorchester Fertilizer Co., 40 A.2d 
318, 184 Md. 155^—Frank v. Ware-] 
heim, 7 A.2d 186, 177 Md. 43—37 C J. 
p 1141 note 40 £al, p 1098 note 50 
CcL 

Form and substance 
An action upon a claim which 
would have been barred by statute 
of lixmtations if it were not for ac¬ 
knowledgment thereof, is substan¬ 
tially, though not in form, upon the 
new promise to pay the indebted¬ 
ness.—^In re Hyde's Estate, 81 N.T. 
S.2d 497, 177 Mlsc. 666. 

Za Delaware 

(1) There is authority supporting 
the rule of the text-—Newlin v. Dun¬ 
can, 1 Del. 204, ^5 Am.D. 66. 

(2) But it has been said that, 
while the original debt is the cause 
of action, the liability of the debtor 
is determined, not by terms of the 
old, but by those of the new prom¬ 
ise to pay.—Hart v. Deshong, 8 A.2d 
85, 1 Terry. Del., 218. 

82- Ark.—Street Improvement Dist 
No. 113 of City of Hot Springs v. I 

421 


Mooney, 158 S.W.2d 661, 208 Azk. 
745. 

Cal.—Vassere v. Joerger, 76 P.2d 656, 
10 Cal.2d 689—Wilson v. Walters, 
151 P.2d $85, 66 Gal.App.2d 1— 
Sterling v. Title Insurance & Trust 
Co., 125 P.2d 31, 53 Oal.App.2d 736 
—Helser v. McAlplne. 67 P.2d 141, 
20 Gal App 2d 467—^Maurer v. Bern¬ 
ardo, 5 P.2d 86, 118 Cal.App. 290 
—Forifrliere v. Alonge, 277 P. 867, 
98 Cal.App. 563—Craig v. Dinwid¬ 
dle, 247 P. 516. 77 Cal.App. 681. 
Fla—Jacksonville American Pub Co. 

V. Jacksonville Paper Co., 197 So. 
672, 143 Fla. 835. 

Ga.—King v. Edel, 26 SJB.2d 365, 69 
GkLApp. 607. 

Ky.—Cox V. Monday, 95 (S.W2d 785, 
264 Ky. 805—City of Louisa v. 
Horton, 93 SW2d 620, 263 Ky. 789. 
N.M—Davis v. Savage. 168 P.2d 851, 
50 N.M. 80. 

Okl.—York v. Long, 99 P2d 1041, 186 
Okl. 643. 

Tenn.—Williamson Bros. v. Danl^ 
110 S W.2d 1028, 21 TenmApp. 346. 
Va.—^Ingram v. Harris, 5 S.E.2d 624, 
174 Va. L 

Wash.—Cannavina v. Poston, 124 P- 
2d 787, 13 Wash.2d 182. 

87 C.J. p 1141 note 43, p 1098 note 50 
[a], [bl- 

83L Tex.—General Missionary Soc. 
of German Baptist Churches of 
North America v. Beal Estate Land 
Title & Trust Co.. 136 S.W.2d 599. 
134 Tex. 564—^Manning v. Chris¬ 
tian, Com.App., 81 S.W.2d 6 4» —Mc- 
Nelll V. Simpson, Com.App., 89 S. 

W. 2d 835—^York v. Hughes, Com- 
App., 286 S,W. 165—Hanley v. Oil 
Capital Broadcasting Ass'n, Civ. 
App., 167 S.W.2d 681, reversed on 
other grounds 171 S.W.2d 864, 141 
Tex. 248—Sharp v. Frizzell, Clv. 
App., 153 S.W.2d 543—Brlc^ey v. 
Finley, Civ.App., 143 S.W.2d 488— 
Bappmund v. Zaiontz, Clv^App., 137 
S.W.2d 870—^Belote v. Enochs, dv, 
App., 131 S.W 2d 691. error dis¬ 
missed—Canon v. Stanley, dv. 
App., 100 S.W.2d 377—Braddodk v. 
Brockman, Qiv.App., 29 S.W.2d 811 
—White V. Stewazi, Giv^App., 12 
S.W.2d 795. error refused—CL H. 
Hyer & Sons v. Morrow, CivAppu, 
16 S.W.2d 988. 

37 aJ. P 1142 note 44. 



§ 320 


LIMITATIONS OF ACTIONS 


64 C.J.S. 


plicable to such new promise can be invoked.*^ 

In some cases in which it does not appear wheth¬ 
er the new promise was made before or after the 
bar or whether such consideration influenced the de¬ 
cisions, it was held that the original promise is the 
substantive cause of action.*® In other cases it was 
considered that a suit may be maintained on the 
original debt or on the new promise.*® 

Conditional promise. Where a new promise, cou¬ 
pled with a condition, is made with respect to a 
debt which is still legally enforceable, a subsequent 
action instituted after the original obligation has 
become barred is founded on the substituted con¬ 
ditional promise and not on the original obliga- 
tion,*7 

e. Effectual Promise Not Affected by Debtor’s 
Acts 

An effectual promise Is not affected by accompanying 
or subsequent acts of the debtor. 

An acknowledgment from which a promise may 
be implied is not affected by accompanying objec¬ 
tions to the amount of the demand,** or by a re¬ 
quest for a reduction.** A promise which is ef¬ 
fectual to toll the running of the statute is not af¬ 
fected by subsequent ineffectual promises,*® or by 


an attempted rescission of the action by which the 
promise is evidenced.®^ 

f. New Promise Not Extended by Implication 

A new promise will not be extended by implication 
beyond Its express words, and an admission that a cer¬ 
tain amount is owing will not be extended to include 
any portion of the debt not comprehended thereby. 

A new promise will not be extended by implica¬ 
tion or presumption beyond its express words.** A 
mortgagee's claim for advances to protect His se¬ 
curity may be barred by limitation, although the 
original indebtedness is continued by the giving of 
a new note.** 

Amount of revival limited hy amount admitted. 
An admission that a certain amount is owing will 
operate to revive the debt to the extent of the 
amount admitted,*^ but it will not be extended to 
include any portion of the debt not comprehended 
thereby,*® and, moreover, has been held insufficient 
where the statute requires a new promise to be in 
writing.** A mere admission that a small amount 
is due will not cover such sum as the creditor may 
be able to prove to be due and unpaid ;*7 nor vrill 
an offer of one of several joint makers of a note 
to pay his share of the liability take the whole in¬ 
debtedness without the statute.®* 


Couputatloii of Intexest 
Where plaintifl was without right 
to recover on open account unless 
defendant's letter constituted an ac¬ 
knowledgment removing plaintilTs 
claim from operation of statute of 
limitations, plaintiff, if entitled to 
lecover, was entitled to interest only, 
from date of the letter, since cause 
of action mu3t rest on new promise 
to pay—liuck v. Riggs Optical Co., 
TexCiV.App., 149 S.W2a 204 

fill Tex.—White v. Stewart, Civ. 
App., 19 SW.2d 795, error refused 
—Clarke v General Supply Co., 
C1V.APP., 10 S.W.2d 1037. 

85. N.T.—^M&rmor v. Bernstein, 11 
NT.S.2d '818, 2S6 App.Div. 1106, af¬ 
firmed 23 N‘.E.2d 557, 281 N T. 764. 
87 C J. p 1141 note 41. 

Acknowledgrnmait imdez seal of stm- 
ple ooxitraot loan theretofore made 
revives debt not for period applica¬ 
ble to actions on sealed instruments, 
but for period applicable to simple 
contracts.—^Sfarmor v. Bernstein, 11 
ITT.S.fd 818, 266 App.Div. 1106, af¬ 
firmed 23 N.B 2d 557, 281 K.T. 754. 

88. Mass.— ^Lrittle v Blunt, 9 Pick. 
488. 

87 CJ. p 1141 note 42 

87. Cal—Vassere v Joerger. 76 P 
2d >656, 10 Cal.2d 689—Jones v. Wil¬ 


ton, 75 P.2d 698, 10 Cal.2d 493— 
Long V. Thompson, 113 P.2d 698. 46 
Cal.App2d 161—Heiser v. McAl- 
pine, 87 P.2d 141, 20 Cal.App 2d 467. 
37 C.J p 1141 note 41 [b]. 

Conditional promises generally see 
supra 5 

Xnstrament suspending statute 
An instrument whereby creditors 
agreed to waive interest and with¬ 
hold legal action on their claim for 
penod of twelve months on certain 
conditions did not completely toll 
statutes of limitation, but its effect 
is to suspend the statute during the 
twelve-month period —Southwestern 
Drug Corporation v Chilner, Tex Civ. 
App., 116 S.W.2d 899. 

I sa Ky.—Ditto V. Ditto, 4 Dana 602. 
Md —Carroll v. Ridgaway, 8 Md. 328. 

89. Ind.—McN'ear v. Roberson, 39 N. 
E 896, 12 IndLApp. 87. 

90. Ga.—^Rich V. Dupree, 14 Ga 681. 

91- Minu—Sanborn v. Rice County 
School Dist. No. 10, 12 Minn. 17. 

92. CaL—Maurer v. Bernardo. 6 P. 
2d 36, 118 CaLApp. 290. 

37 C.J. p 1142 note 50. 

93. Cal.—Churchill v. Woodworth, 
84 P. 155, 148 CaL 869, 113 Am S.R. 
324. 


94. N H —^Mooar v. Mooar, 46 A. 
1052, 69 NH. 648. 

37 C J p 1142 note 52. 

Interest on note Included on revival 
of note by new promise see supra 
subdivision b of this section. 

95. Md.—Corpus Juris cited in 
Brown v. Herb, 175 A. 602, 606, 167 
Md. 535. 

37 C.J. p 1142 note 58. 

The acknowledgment of a debt 
barred by limitations accompanied by 
a claim of set-off and an expression 
of willingness to pay only in case 
set-off is allowed, is not sufficient to 
sustain an action for the amount 
originally due, but creditor may re¬ 
cover only amount due after set-off 
is allowed as claimed.—John W. Mas- 
ury & Son v. Bisbee Lumber Co., 68 
P.2d 679, 49 Ariz 443. 

96b N.C.—Greenleaf v. Norfolk 
Southern R. Co, 91 N.C. 3*3. 
Requirement of writing generally see 
supra S 316. 

97. Md.—Corpus Juris dted In 
Brown v Herb, 175 A, 602, 606, 
167 Md. 535. 

Miss—^Mask v. Philler, 32 Miss. 237. 

98. N.H.—Weare v. Chase, 58 NH. 
225. 

Vt.—^Phelps V Stewart, 12 Vr. 256. 

37 C J. P 1142 note 67. 
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§ 321. General Rules 

As a general rule, a part payment on a debt or ob¬ 
ligation may be sufRIcient to interrupt or toll the stat¬ 
ute of limitations. 

As a general rule, sometimes by reason of ex¬ 
press statutory provision, a part payment on a debt 


or obligation may be sufficient to interrupt or toll 
the statute of limitations.®® The principle or theory 
on which part payment removes the bar of the 
statute is lhat the pajinent is an acknowledgment 
or admission of the existence of the indebtedness,^ 
which raises an implied promise to pay the bal- 


99. U.S.—^Ernest M. Loeh Co. v. 
Avoyelles Drainage Dlst. No. 8 of 
Parish of Avoyelles, La., D.C.Lia., 
60 F.Supp. 296—Irving Trust Co. v. 
McKeever. D.C.N.T., 44 P.Supp. 842 
—^Deitrick v. Fenderson, D.C.Ma8S., 
27 F.Supp. 469. 

Ark—Shinn v. Kitchens, 186 S.W.2d 
168, 208 Ark. 821. 

Idaho.—^Brown v. Deck, 152 P.2d 
587, 65 Idaho 710—Vollmer Clear¬ 
water Co. V. Hines, 290 F- 397, 49 
Idaho 563. 

HI.—Dlckerman v. Jones, 65 N.E.2d 
142, 328 Ill.App. 131. 

TTfl-n. —Gk>rrlll v. Goff, 84 F.2d 953, 
148 Kan. 765, 124 A.L.R. 223—Fes- 
sexnler v. Zeller, 62 F.2d 882, 144 
Kan. 726. 

Ky.—City of Louisa v. Horton, 93 6. 
W.2d 620, 263 Ky, 739—Richard¬ 
son’s Adm’r V. Morgan, 26 S.W.2d 
32, 233 Ky. 540. 

La.-^ordino v. Liberty Realty & 
Securities Co., 133 So. 434, 172 La. 
170 —Standard Oil Field Supply Co. 
V. Hennlngton, App., 9 So.2d 855— 
Hirsch v. Montgomery, 8 Xia.App. 
243—Holmes Co. v. Hiller, 7 La. 
App. 590. 

Me.—Reed v. Harris, 28 A.2d 741, 139 
Me. 32>3. 

Mass.—^Mendes v. Roche, 58 N.B,2d 
148. 317 Mass. 321—^Berwin v. Lev- 
enson, 42 N.B.2d 568, 311 Mass. 
239 —Sutherland v. MacLeod, 41 N. 
E.2d 9, 311 Mass. 295, 139 A.L.R. 
1375—Nutter v. Mroczl^ 21 N.B.2d 
979, 303 Mass. 979—Alpert v. Rad¬ 
nor, 199 N.B. 407, 293 Mass. 109. 

Mich.-Detroit Municipal Emp. Ass'n 
V. City of Detroit, 17 N.W2d 858, 
310 Mich. 480—Collateral Liquida¬ 
tion V. Falm, 296 S46, 296 

Mich. 702. 

Mont.—Hogevoll v. Hogevoll, 162 F. 
2d 218. 

Neb.—Price v. Platte VaUey Public 
Power & Irrigation Dist, 398 N. 
TV. 746, 139 Neb. 787. 

N.J.—Selllck V. Forester, 1 A.2d 65, 
120 N.J.Law 497—Smith v. Gavin, 
136 A. 428, 5 N.J.Misc. 323. 

N.T.—^Bonton v. Hill, 38 N.T.S, 498, 
4 App.Dlv. 251—^Phelan v. Car- 
stens, Linnekm & Wilson, 62 N.Y. 
S.2d 214, 187 Misc. 352, reversed 
on other grounds 69 N.T.S.2d 23, 
188 Misa 637. 

N.C.—^Little V. Shores, 17 S E.2d 503, 
230 N.a 429. 

Okl.—James v. Wingate, 65 F.2d 452, 
179 OkL 224. 


Pa.—^In re Greggerson’s Estate, 25 
A.2d 711, 344 Pa. 498—McPhilomy 
V. Lister. 19 A.2d 143. 341 Pa. 250. 
142 A.L.R. 385—City of Philadel¬ 
phia V. Holmes Electric Protec¬ 
tive Co. of Philadelphia, 6 A.2d 
884, 335 Pa. 273—Gravino v. Gor¬ 
don, Com.Pl., 29 Brie Co. 271, 38 
Mun.L.R. 140, 60 York Leg Rec. 
161—Griffith V. Bergdoll, Com PL, 
32 DeLCo. 137. 

Puerto Rico.—Martinez t. Fernan¬ 
dez, 19 Puerto Rico 136. 

S.D.—^Taylor v. Ashdown, 244 N.W. 
541, 60 S.D. 411. 

Vt.—Putnam v. Swain, 146 A. 6, 
102 Vt 90. 

Wyo.—Smith V- Smith, 270 P. 174, 
89 Wyo. 107. 

37 CJ. p 1143 note 62, p 1146 note 
82. 

CreatioiL of oouzfes 
The rule that part payment tolls 
the running of statutes of limita¬ 
tion is a creation of the courts, re¬ 
lating only to the limitations pre¬ 
scribed by the statute of James, and 
I the actions embraced by that stat¬ 
ute, including actions on agreements, 
contracts, or promises in writing.— 
Briley v. Crouch, C.C A.N.C. 115 P2d 
443. 

■IThe o.-uftTitri! of a payment is im- 
matenaL—Piggott Nursery Co. v. 
Davis, 118 S.W.2d 1102, 195 Ark. 738 
—^Rust V. Brookfield, 89 S.W.2d 729, 
191 Ark. 1165. 

She doetzlne does not depend on 
express statutory sanction —Cash- 
mar-King Supply Co. v. Dowd, 59 S. 
B. 685, 146 N.C. 191, 14 Ann.Cas. 
211—37 C.J. p 1142 note 59. 

The effect of part payment of an 
obligation on the running of a lim¬ 
itation statute depends on the cir¬ 
cumstances under which payment is 
made.—Mendes v. Roche, 58 NB.2d 
148, 317 Mass. 821—Sutherland v. 
MacLeod, 41 N.B.2d 9, 311 Mass. 295, 
139 A.L.R. 1375—Nutter v. Mroczka, 
21 N.E.2d 979, 303 Mass. 843. 

■<The undeidying reason that the 
statute provides that part payment 
of an obligation tolls the statute is 
that the maker of a note or any oth¬ 
er debtor would not make a pasrment 
on an obligation unless he actually 
owed the obligation."—^In re Badg¬ 
er's Estate, 137 P.2d 19«, 204, 156 
Kan. 734. 

irnder eommozulaw principles rec- 
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ognlzed by statute, a x>srtial pay¬ 
ment of debt may, under certain dr^ 
cumstances, constitute such ac¬ 
knowledgment of a larger debt as 
will raise an Implication of a new 
promise to pay the balance and set 
the statute of limitations running 
anew.—^F. M. Slagle & Co. v. Bush- 
nell, S.D, 16 N.W.2d 914, 156 A.IuR. 
1070. 

written ackBowledgment 
A payment accompanied by a writ¬ 
ten acknowledgment and promise to 
pay will toll the statute.—Stein v. 
Hamman. 6 S.W.2d 352, 118 Tex. 16, 
rehearing denied 9 S.W.2d 1104, 118 
Tex. 16—^Standard Surety & Casualty 
Co. V. Wynn, Civ.App., 173 S.W.2d 
789—Canyon Loan Co. v. Gamble. 
Civ.App., 105 S.W.2d 272. 

L U.S.—Ernest M. Loeb Ca v. 
Avoyelles Drainage Dist. No. 8 of 
Parisb of Avoyelles, DC.La., 60 
F.Supp. 296—^Deitrick v. Fender^ 
son, D.C.Ma8S., 27 F Supp. 469. 
Ark.—Shinn v. Kitchens, 186 S.W.2d 
168, 208 Ark. 321—Sanders v. Mc- 
Clintock, 800 S.W. 408, 175 Ark. 
633. 

Conn.—^Broadway Bank & Trust Co. 
V. Longley, 165 A. 800, 116 Conn. 
557—Clark v. Diefendorf, 147 A. 
33, 109 Conn. 507—^Koletsky v. 
Resnik, 182 A. 898, 104 Conn. 311 
Del.—^Hart v. Deshong, 8 A.2d 85. 
1 Terry 218. 

Kan.—^Pessemier v. Zeller, 62 P.2d 
882, 144 Kan. 736. 

La.—^Hirsch v. Montgomery, 8 ZiS. 
App. 343—Holmes Co. v. Hiller, 7 
La.App. 590. 

Md.—^McMahan v. Dorchester Ferti¬ 
lizer Co., 40 A.2d 313, 184 Md. 155. 
Mass.—^Mendes v. Roche, 58 N.E.2d 
148, 317 Mass. 321—^Abele v. Dietz, 
45 N.E2d 970, 312 Masa 865, 

144 A.L.R. 1015—Sutherland v. Mac¬ 
Leod, 41 N.E.2d 9, 311 Mass. 295, 
139 A.L.R. 1375—Provident Inst, 
for Sav. in Town of Boston v. Mer¬ 
rill, 40 N.E.2d 280, 811 Masa 168 
—Credit Service Corporation v. 
Barker, 33 N.E.2d 293, 808 Masa 
47e__Nutter v. Mroczka, 21 N,B.2d 
979, 303 Mass 343. 

Mo.—^Missouri Interstate Paper Co. 
V. Gresham, 116 S.W.2d 228, 233 
Mo.App. 5. 

N.Y.—^Bouton v. HHl, 38 N.Y.S. 498, 
4 App.Div. 251. 

N.C—^Little V. Shorea 17 e.E.2d 503, 
220 N.C. 429—Rlchlands Supply 
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ance,2 or that the payment, by its own vigor, re¬ 
vives the debt,® no matter how old the debt may 
be.4 The efficacy of a payment to avert the effect 
of the statute resides in the conscious and volun¬ 
tary act of the debtor,® and may be qualified and 


limited as a new promise may be.® 

The rule that part payment may interrupt or toll 
the statute has been applied to payments on an 
account,*^ and, likewise, has been applied to pay- 


Oo V. Banks, 171 S.K 358, 205 N'.C. 
343—Phillips V. Penland, 147 S. 
B. 731, 196 N.a 425. 

OkL—^Pirst State Bank of Loco v. 

Lucas, 33 P.2d 622, 168 Okl. 406. 
Pa.—McPhllomy v. Lister, 19 A.2d 
143, 341 Pa. 143, 142 A.LB. 386— 
Griffith ▼. Bergrdoll, Com.Pl., 33 
Del Co. 137—^Maschke, to Use of 
Bhnes, v. George, Com.Pl., 65 
Montsr.Co. 301. 

S.D.—^Taylor v. Ashdown, 244 N.W. 
641, 60 S D. 411. 

Vt-—Putnam v. Swam, 146 A. 6, 102 
Vt. 90. 

24 C.J. p 302 note 69. 

ParOoulas statements of mle 

(1) The pnnciple on which part 
payment takes a case out of the 
statute is that the party paying in¬ 
tended hy it to acknowledge and ad¬ 
mit the greater debt to he due. 

U.S.—Garvy v Wilder, C C.A.I11., 

121 P2d 714—Zaks v. Elliott, C.a 
A.S,a, 106 P.2d 425—Powell v. 
Malone, D.CNC., 22 F.Supp. 800. 
Ark—Shinn v. Kitchens, 186 S.W.2d 
168, 173, 208 Ark. 321. 

K.T—In re Rochester Trust & Safe 
Deposit Co., 68 N.T.S.2d 833, 270 
App.Dlv. 227. 

Ohio.—Schmidt v. Hicks, 163 N.B. 

762. 28 Ohio App. 418. 

Or.—Eastman v. Crary, 284 P, 280, 
131 Or. 694. 

Wis.—Shea v Shea, 225 N.W. 326, 
198 Wis. 613. 

Wyo.—Smith V. Smith, 270 P, 174, 
39 Wyo. 107. 

87 aJ. P 1144 note 64. 

(2) The principle on which a part 
payment operates to take a debt 
without statute of limitations is 
that the debtor by the payment In¬ 
tends to acknowledge the continued 
existence of the debt.—Nilsson v. 
Kielman, S.D., 17 N.W.3d 918 

(3) Part payment of obligation 
which tolls statute of limitations is 
a form of acknowledgment of debt.— 
In re Badger's Estate, 137 P.2d 198, 
166 Kan. 734. 

(4) jui uncLualilled part payment 
voluntarily made by a debtor of an 
Ablating debt is an acknowledgment 
of such debt.—^Reed v. Hams, 28 A. 
2d 741, 139 Me. 325. 

(5) Part payment is regarded in 
most Jurisdictions as the best of all 
acknowledgments. 

Del.—Hart v. Deshong, 8 A.2d 85, 1 
Terry 218. 

Kan.—Gorrill v. Goff, 84 P,2d 963, 
148 Kan. 765, 124 A.L.R. 223. 

37 aJ. p 1143 note 63. 


(6) There can be no more unequiv¬ 
ocal acknowledgment of a present 
existing debt than a payment on ac¬ 
count of it.—^McPhllomy v. Lister, 
19 A.2d 143, 341 Pa. 250, 143 A.L.R 
885 —Somerset County v. Township 
of Milford. Pa.ComPl, 9 SomLeg.J. 
43—37 CJ. p 1143 note 68 [al. 

(7) Partial payment of a debt is 
regarded as a constructive acknowl¬ 
edgment.—City of Philadelphia v. 
Holmes Electric Protective Co of 
Philadelphia, 6 A.2d 884, 335 Pa. 273 
—^24 C.J. p 802 note 65. 

Sevlval of barred debt 

Law raises Inference of recogrni- 
tion of, and Intent to revive, barred 
debt, where part payment is made 
thereon—^Heln v. Gravelle Farmers' 
Elevator Co, 2 P.2d 741, 164 Wash. 
309, 78 AL.R. 631. 

SL U.S.—^Deltrick v. Fenderson, D.C. 

Mass., 27 F.Supp. 469 
Ark.—Sanders v. McClintock, 800 S. 

W. 408, 176 Ark. 633. 

Conn—^Broadway Bank v. Longley, 
165 A. 800. 116 Conn. 657—Kolet- 
sky V. Resnik, 182 A. 898, 104 
Conn. 811. 

Ill.—Joseph V. Carter, 42 N.E.2d 321, 
314 Ill.App. 630, reversed on other 
grounds 47 N.E.2d 471, 382 Ill. 461. 
Kan—^Pessemier v. Zeller, 62 P3d 
882, 144 Kan. 726. 

Me.—^Reed v. Harris, 28 A.2d 741, 
139 Me. 325. 

Mass.—^Mendes v. Roche, 518 N.E.2d 
148, 317 Mass. 321—Abele v Dietz, 
45 N.E2d 970, 312 Mass. 865, 144 
A.L.R. 1016—Sutherland v. Mac¬ 
Leod, 41 N.E.2d 9, 311 Mass. 295, 
139 A.L.R. 1375—Provident Inst, 
for Sav. in Town of Boston v. Mer¬ 
rill, 40 N.E.2d 280, 311 Mass. 168 
—Credit Service Corporation v. 
Barker. 33 N.E2d *293, 308 Mass. 
476—Nutter v. Mroczka, 21 N.B.2d 
979, 303 Mass. 343. 

Mo.—^Missouri Interstate Paper Co. 
V. Gresham, 116 S.W^d 228, 233 
Mo.App. 5. 

N.T.—^Bouton v. Hill, 88 N.T.S. 498, 
4 App.Dlv. 251. 

Or.—Eastman v. Crary, 284 P. 280, 
131 Or. 694. 

Pa.—^McPhllomy v. Lister, 19 A.2d 
143, 841 Pa. 260, 142 A.LuR. 385— 
City of Philadelphia v. Holmes 
Electric Protective Co. of Philadel¬ 
phia, 6 A.2d 884, 336 Pa. 273. 

Vt—^Putnam v- Swain, 146 A. 6, 102 
Vt 90. 

Wyo.—Smith v. Smith, 270 P. 174, 39 
Wyo. 107. 

24 C.J. P 301 note 65, p 802 note 69 
—37 C.J. p 1144 note 65. 

424 


Actual adBzmative IntentioxL 

There must be an actual and af¬ 
firmative intention to make a pay¬ 
ment before a promise can be in¬ 
ferred.—Joseph V. Carter, 47 N.E 2d 
471, 382 IlL 461—Wanamaker v. 

Plank, 117 lUJLpp. 327, 831. 

Wzitten promise not necessasy 
A written promise to pay the bal¬ 
ance, In addition to part payment, 
is not necessary to suspend the stat¬ 
ute. 

Mass—Williams v. Grldley, 9 Mete 
482. 

Mich.—^Miner v. Lorman, 26 N.W. 
678, 59 Mich. 4180. 

3. Neb.—Ebersole v. Omaha Nat 
Bank, 99 N.W. 664, 71 Neb. 778. 
37 C.J. p 1144 note 66. 

A Me—Haslam v. Perry, 98 A. 812, 
115 Me. 295. 

37 C.J. p 1144 note 67. 

5. N.T.—Bouton v. Hill, 88 N.T.S, 

498, 4 App-Div. 251. 

87 CJ. p 1144 note 68. * 

Necessity that payment be volun¬ 
tary see infra S 322. 

6. N.T.—<9ozpiis jrnxls quoted in 
Monhof V. Happy, 258 N.T.S. 498, 

499, 144 Misc. 208. 

37 C.J. p 1144 note 69. 

Condition 

A debtor, making part payment of 
debt on condition that balance due 
shall he paid by installments, is lia¬ 
ble therefor in no other way.—^Men- 
des V. Roche. 68 N.E.2d 148, 317 
Mass. 321. 

7. Ark.—^McConnell v. Arkansas 

Coffin Co.; 287 S.W. 1007, 172 Ark. 
87. 

TTan —Neal V. Gideon, 138 P.2d 419, 
157 Kan. 1. 

La.—^Ivey v. Joyce, App., 196 So. 33 
—Williams v. Plumb, App, 166 So. 
896—American Furniture Co. v. 
Patterson, App., 167 So. 174—H. 
BL Prescott & Son v- Hollings¬ 
worth. 120 So. 101, 9 La.App. 231 
—Holmes Co. v. Hiller, 7 La.App. 
590. 

Mass.—^Berwln v. Levenson, 42 N.E. 
2d 5618, 811 Mass. 239—Myers v. 
Warren, 176 NE. 600. 276 Mass. 
531—Turner v. Buttrick, 172 N.E. 
246, 272 Mass. 261. 

Missd—M. G. Travis & Co. v. Mos¬ 
ley. 114 So. 628, 148 Miss. 368. 
Mont.—Girson v. Girson. 114 P.2d 
274, 112 Mont. 183. 

N.T.—^In re Clodgo's Estate, 227 N. 

T S. 690. 131 Misc. 490. 

N.C.—^Little V. Shores, 17 S.B.2d 503, 
320 N.C 429—^Richlands Supply 
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ments on a bond,® installment contract,® mortgage,^® 
or note.ll As discussed in judgments § 854 d, 
there is a diversity of authority as to whether the 
running of the statute on a judgment is tolled by 
part payment. Part payment of a judgment, either 
before or after it has been barred by the statute 
of limitations, does not revive the debt on which 
the judgment was rendered,and payment of 
some of a series of judgments does not revive the 
debts represented by other judgments of the series 
tfvhich have become barred.^® The rule has been 
held not applicable to payments on claims arising 
out of a statutory liability!^ or tort^® 

On the other hand, under some statutes which 
contain no express provision whereby an inference 
of acknowledgment or promise may be raised, and 
where an express promise or acknowledgment is 
required,^® and in some jurisdictions where the 
statute requires a written promise or acknowledg¬ 


§ 322 

ment,^7 part payment is not available to remove 
the bar of the statute. 

What law governs. The effect of part payment 
as tolling limitations has been held by some au¬ 
thorities to be determinable by the law of the for¬ 
eign state wherein such part payment was made,^® 
but other authority holds that such matter should 
be determined by the law of the forum.^® 

§ 322. What Constitutes 

A part payment, In order to be effectual to toll or 
interrupt the statute of limitations, must be voluntary, 
on account of the debt In the suit, and so accepted by 
the creditor. It must also be made under such clr- 
cumstanoes as recognize the whole of the debt as sub¬ 
sisting, and be consistent with an intent to pay the bal¬ 
ance. 

A part payment, in order to be effectual to toll 
or interrupt the statute must be clear, direct, and 
absolute,®® intended as such a payment,®^ and can- 
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Co. V. Banks. 171 SB. 358. 205 N. 
C. 343. 

Okl.—Pitts V. Walker, 105 P.2d 760, 
188 Okl. 17. 

Pa.—^liosey & Co. v. Mlola, Com.PL, 
26 North.Co. 379. 

S.D.—^F. M. SlaiTle & Co. v. Bushnell, 
16 N.W^d 914, 156 A.L..II. 1070. 
Wis .—Meyer v. Selover, 273 N.W. 
544, 225 Wis. 389. 

37 C.J. p 1145 note 78, p 1151 note 38. 

Payment made genexally on open 
ru nnin g aooount is as much a recog¬ 
nition of continued existence of 
whole debt as if on account stated. 
—^McConnell v. Arkansas Coffin Co., 
287 S.W. 1007, 172 Ark. 87. 

E^pzosB verbal promise 
A part payment of a book account, 
with an express verbal promise to 
pay balance within six years, takes 
case out of six-year statute of limi¬ 
tations,!—12avenport v. Eimble, 29 A. 
2d 850. 21 N.J.M1SG. 29—37 C.J. P 
1145 note 78 [a] (2). 

Barred items 

It has been held that a part TpsT- 
ment on open account does not re¬ 
vive items barred by statute of lim¬ 
itations. unless it appears that pay¬ 
ment was made on such items or 
that debtor, having full knowledge 
of charges barred, made payment 
with recognition of its validity.— 
Tucker v. Tucker, 45 N.B.2d 5<68, 
316 Ill-App. 671. 

«. Ala.—^Bailey v. Butler, 35 So. Ill, 
138 Ala. 153. 

37 C.J. p 1143 note 62 £c]. 

9- La.—Schoeny v. Lake, App., IS 
So.2d 109. 

ICont—Valler-Montana Land & Wa. 
ter Co. V. Rles, 97 P.2d 584, 109 
Mont 508. 

10. Ark.—^Mitchell v. Federal Land 


Bank of St Louis, 174 SW.2d 671, 
206 Ark. 253. 

Mich.—^Langkawel v. State Land Of¬ 
fice Board, 9 N.W.3d 834, 305 Mich. 
541. 

N.C.—^Massachusetts Bonding & In¬ 
surance Co. V. Knox, 18 S.B.2d 436, 
220 N.C. 725, 188 AL.R. 1488. 

41 C.J. p 872 notes 5, 6. 

Payment on indebtedness, taxes, ex¬ 
penses 

Utah—Hess v. Anger, 177 P. 232, 53 
Utah 186. 

II. Ark.—Brittian v. McKim, 164 
S.W.2d 435, 204 Ark. 647. 

Idaho.—Brown v. Deck, 152 P 3d 687, 
65 Idaho 710—-Vollmer Clearwater 
Co. V. Hines, 290 P. 387, 49 Idaho 
563. 

III. —Joseph V, Carter, 43 N.E.2d 321, 
314 IlLApp. 630, reversed on other 
grounds 47 N.EL2d 471, 382 IlL 461. 

La.—^Fifth District Finance Co. v. 

Harvey, App., 189 So. 622. 

3£ass.—Sutherland v. MacLeod, 41 N. 
B.2d 9, 311 Mass. 295. 139 AL.R. 
1395—^ETirst Nat Bank v. Cartoni, 
8 NB.2d 177, 295 Mass. 75. 

Mich.—Collateral Liquidation v. 

Palm, 296 N.W. 846, 296 Mich. 702. 
Mont—^Hogevoll v. Hogevoll, 162 P 
2d 218. 

Pa.—^In re Greggerson's Estate, 25 
A.2d 711, 344 Fa. 498. 

37 aJ p 1143 note 62 £a]. 
unconditioaal payment on note bar. 
red by Umitafeions 

Ark.—Johnson v, Spangler, 3 S.W.2d 
1089, 176 Ark. 328, 59 A.L.II. 899. 
In MOaxyland 

It has been held that partial pay¬ 
ments on principal of note by mak¬ 
er do not suspend operation of 
twelve-year statute of limitations.— 
McMahan v. Dorchester Fertiliser 
Co., 40 A.2d 313, 184 Md. 155, 
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13. Minn.—Olson v. Dahl, 109 N.W. 
1001, 99 Minn. 433, 116 Am.6.B. 
435, 8 LJEtA.,N.S., 444, 9 Aim.Cas. 
252. 

13. Wash.—^Mosher v. Mosher, 172 
P.2d 259, 26 Wash.2d 778. 

14 U.S.—Briley v. Crouch, CLCLAN. 

C., 115 F.2d 443. 

Stook assessment 

Partial payments by national bank 
stockholder on stock assessment did 
not toll the running of statute of 
limitations against his liability.— 
Briley v. Crouch, supra. 

16. n.Sw—^Bnley v. Crouch, supra. 

87 C.J. p 1143 note 62 Ed]. 

16. Miss.—Anderson v. Robertson, 
24 Miss. 389. 

87 C.J. p 1145 note 79. 

17- GkL—Murray v. Lightsey. 197 S. 

E. 870, 58 GaApp. 100. 

Iowa.—Hootman v. Beatty, 298 N.W. 
32, 228 Iowa 691. 

Va.—Layman v. Layman, 198 SFI. 

I 923, 171 Va. 317. 

W.Va.—In re Hneeream's Estate, 196 
S.E. 362. 120 W.Va 147. 

37 CJ. p 1143 note 63 £f], p 1146 
I note 80. 

18. Idaho.—Sterrett v. Sweeney, 98 
P. 418, 15 Idaho 416, 128 AjxlSJR. 
68, 20 L.R.A.,N.S., 963. 

37 aj. p 781 note 27. 

19. Miss.—^Montgomery v. Yar¬ 

brough, 6 So.2d 925, 192 Miaa 666. 

20. La.—^Landry v. Guidry, 26 Sa2d 
695, 210 La. 194. 

SL Ark.—Shinn v. Eatchens, 186 S. 

W.2d 1618, 208 Ark. 321. 
m.—Ashmore v. Wolf, 64 NJBL2d 216; 
327 IlLApp. 413. 

Note 

Payment reernlting In a new prom!- 
ise which would take aetton on note 
out of limitations statute 2is only 
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not rest on mere surmise or conjecture,®* It must i obligation®^ in the suit,®® and free from any rm- 
be voluntary®® on account of the debt or legal | certainty as to the identification of the debt on 


tbat desi^edly made as a payment 
on the note—Joseph v. Carter, 47 N 
B 2d 471, SS2 Ill. 461. 

BOstalce 

A statute will not he tolled by a 
receipt griven by mistake.—^Montague 
V. Prlester, 64 S.E. 393, 82 S-C. 492 
—41 C.J. p 873 note 10. 

22 . La.—Landry v. Guidry, 26 So.2d 
695, 210 La. 194. 

23 . U.S.—Tiger v- Sellers. CC.A. 
Okl., 145 F.2d 920—Storrie Coal 
Co. V McAlester Fuel Co., C.C.A. 
Okl., 109 F.2d 90. 

Kan.—Pessemler v Zeller, 62 P-2d 
882, 144 Kan. 726, 107 AL.R 1523. 
La.—W T Rawlelgh Co. v. Thrash¬ 
er, App., 153 So. 719. 

Me.—Corpus juris cited lu Reed v. 
Harris, 28 A2d 741, 743. 139 Me. 
325. 

Mo.—Ckixpus Juris q,ru>ted iu Green 
V. Boothe, App, 188 S.W.2d 84. 89 
—Simpson V. Davis, App., 130 S.W. 
2d 666—Corpus Juris quoted In Eu¬ 
bank V. Eubank, App., 29 S.W.2d 
212, 214. 

Neb,—^Price v. Platte Valley Public 
Power & Irrigation Dist, 298 N.W. 
746, 139 Neb. 787. 

N.Y.—Bouton v Hill, 38 N.Y.S. 498. 
4 AppDiv. *251—Sanchez v. Spltz- 
ka. 48 N.T.S.2d 184, 1S3 Mlsc. 413. 
N.C.—^Nance v. Hulm, 136 SB. 774, 
192 N.C 665. 

Okl.—^Fairfax Nat. Bank v. Burt, 17 6 
P.2d 216, 197 Okl. 517-^ames v. 
Wingate. 66 P2d 452, 179 Okl 224 
—^Thomas v. Puett, 67 P 2d 877, 
177 Okl. 140—Street v- Moore. 45 
P.2d 78. 172 Okl. 336. 

Or—^Eastman v Crary, 284 P. 280, 
131 Or 694. 

S.D.—^Nilsson V. Kielman, 17 N.W.2d 
918— Corpus Juris auoted tn F, M. 
Slagle & Co. V. Bushnell, 16 N.W. 
2d 914, 919, 166 A.L.B. 1070— 
Wangsness v- Berdahl, 13 N.W.2d 
293, 69 S.D. 686—Taylor v. Ash¬ 
down, 244 N.W. 641. 60 S.D. 411. 

Vt—^Putnam v. Swain, 146 A. 6, 
102 Vt. 90. 

Wash.—Walker v. Sieg, 161 P.2d 542, 
23 Wash.2d 552—^Pinnell v. Copps. 
271 P. 882, 149 Wash. 678. 

37 C.J. p 1146 note 85. 

Legal coercion 

Payment procured through legal 
coercion is insufficient.—Arizona Fire 
Ins. Co. V. King. 14 N.T.S.2d 783, 172 
Misc. 165. 

Payments liaid voluntary 

<1) Although collateral notes were 
given to secure an open account, and 
not to secure a note secured by a 
deed of trust, where the debtor, aft¬ 
er payment of the open account, re¬ 
ceived payments on the collateral 
notes and transmitted them to the 
creditor, the payment was a volun¬ 


tary one preventing the bar of limi¬ 
tations—Caneer v. Kent, 119 S.W.2d 
214, 342 Mo. 878, transferred, see, 
App., 108 S.W.2d 457. 

<2) Where mortgagors and mort¬ 
gagee entered into agreement, after 
maturity of debt aud to prevent 
foreclosure, authorizing mortgagee 
to take possession of mortgaged 
premises and apply rent on indebt¬ 
edness, each application of rent con¬ 
stituted a voluntary payment suffi¬ 
cient to toll statute of limitations. 
—James v. Wingate. 65 P.2d 462, 179 
OkL 224. 

(3) Indorser’s payments In reduc¬ 
tion of notes made under holder’s 
threat to refuse pasrment of holder’s 
obligations to indorser have been 
held not pasnnents under duress, 
since indorser had ample opportunity 
to have rights litigated and to pro¬ 
tect himself against an unwarrant¬ 
ed demand—^Reed v. Mmdlin, D.C. 
Pa, 53 FSupp. 313, affirmed, C.C.A, 
147 F.3d 291. 

(4) Other payments held volun¬ 
tary. 

U S.—Storrie CoaJ Co. v. McAlester 

Fuel Co. aaAOkl, 109 F2d 90. 
Or—Meyer v. Barde, 228 P. 121, 112 

Or 197. 

37 C.J. p 1146 note 85 M. 

Payments 2t^ not voluntary 

(1) Where assignment to mortga¬ 
gee of rents of allotted lands was 
void because not approved by court, 
collection of rents and application 
as credits on mortgage by mortga¬ 
gee and his executor did not con¬ 
stitute voluntary payment of mort¬ 
gage indebtedness.—^Tiger v. Sellers, 
C.CA.Okl, 145 F.2d 920. 

(2) Where action on note, payable 
to bank, was barred by limitations, 
and maker died having a small bal¬ 
ance m a checking account to his 
credit in the bank, and bank applied 
the balajice in the checking account 
to the note and filed it as a claim 
against deceased's estate, payment 
was not a voluntary payment.—^In re 
McEachen’s Estate, 297 N.W. 153, 139 
Neb. 260. 

(8) Payment of cash surrender 
value of life policy by insurer direct¬ 
ly to receiver in supplementary pro¬ 
ceedings to apply on Judgment 
against insured debtor, although 
made with express authorization of 
debtor, was made under legal com¬ 
pulsion and was not a voluntary 
payment.—^In re Sanchez’ Estate, 58 
N.T.S.2d 230. 

(4) Other payments held not vol¬ 
untary. 

Ark.—^Meisner v. Pattee, 279 S.W. 

787, 170 Ark. 217. 

Wash.—BCein v. Gravelle Farmers’ 


Elevator Co.. 2 P.2d 741, 164 Wash. 
309, 78 A.L.R. 631. 

37 C,J. p 1146 note 85 [a]. 

fld. N.J—^Fidelity Union Trust Co. 

V. Fitzpatrick, 46 A 2d 837, 134 N. 
J.Law 250. 

Gift or gratuity 

(1) A debtor’s delivery of money, 
property, or credit to his creditor, 
in order to toll the statute of limita¬ 
tions as constituting payment on ac¬ 
count, must be intended by debtor as 
a payment on account of an indebt¬ 
edness or legal obligation, not as 
gift—Walker v. Sieg, 161 P.2d 542, 
23 Wash.2d 652—^Plnnell v. Oopps, 
271 P. 882, 149 Wash. 578. 

(2) Payment as a gratuity for 

services rendered as to which there 
was no legal liability does not toll 
the statute of limitations—Ryan v. 
Canton Nat Bank, 63 A. 1062, 103 
Md. 428. I 

# 

25. Ark.—^Rose v. Rose, 42 S.W.2d 
567, 184 Ark. 430. 

Conn.—^Apuzzo v. Hoer, 4 A.2d 424, 
125 Conn. 196, 131 A.L.R. 542. 

Kan.—Jones v. Hammond, 235 F. 
857, 118 Kan. 479. 

Ky.—^Burnett Bros. v. Helbum, 87 S. 

W. 2d 371, 261 Ky. 245. 

La—^M. H. Nahi^an, Inc., v. Had¬ 
dad, 18 So 2d 598, 205 La. 1009. 
Mo—Cozpiui Juris CLuoted la Green 
V. Boothe, App. ISIS SW.2d 84, 89 
—Corpus Joris quoted tu Eubank 

V. Eubank, App., 29 S,W,2d 212, 
214. 

Pa—^Barr v. Luckenbill, 41 A.2d 627, 
351 Pa. 508—^McPhilomey v. Lister, 
19 A.2d 143, 341 Pa. 250, 142 A 
L.R. 385. 

S D.—Corpus Juris quoted in F. M. 
Slagle & Co V. Bushnell, 16 N.W. 
2d 914, 919, 166 AL.R. 1070. 

Wis.—^In re Tinker’s Estate, 279 N. 

W. 83, 227 Wis. 519. 

37 C J p 1146 note 86. 

Xt must be plainly referable to 
the debt in suit—City of Philadel¬ 
phia V. Holmes Electric Protective 
Co. of Philadelphia, 6 A.2d 884, 335 
Pa 273—White v. Pittsburgh Vein 
Coal Co., 109 A 873, 266 Pa 146. 
Loan 

A creditor could not, by crediting 
amount given to him by debtor as a 
loan on account owing to him by the 
debtor, stop the course of prescrip¬ 
tion.—^Ivey V. Joyce, LaApp.. 195 So. 
83. 

Other inaebtednesB 
An assignment of mortgages end 
proceeds of building and loan asso¬ 
ciation stock, not as part payment 
of debt owing assignee by assignor, 
but in full payment of amount of 
money given assignor by assignee 
with understanding that assignor 
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which it is inadc,-^ and it is said that no distinction 
can be made on principle between a written ac¬ 
knowledgment and part payment.^^ 

In order for a part payment to be effectual to toll 
or interrupt the statute of limitations it must also 


be made as part paj-ment of a larger debt,** for 
which the action is brought,*9 and be so accepted 
by the creditor,3® and be made under such circum¬ 
stances as recognize the whole of the debt as sub¬ 
sisting,®! and as are consistent wnth an intent to 


misrht use it for his own purposes, 
but should pa3* interest thereon as 
Iona as he retained it, did not toll 
statute of limitations as to assign¬ 
or’s acknowledged remaining Indebt¬ 
edness to assignee for money loaned 
by assignor to third person on as¬ 
signee’s behalf.—^Barr v. LuckenbiU, 
41 A.2d 627, 351 Pa. 508. 
payment on notes given in compzo^ 
noise 

Ttliere defendant never made any 
payments on original indebtedness, 
payments made by defendant on 
notes given in compromise of orig¬ 
inal claim could not be considered 
as an acknowledgment by defendant 
that he recognized existence of orig¬ 
inal Indebtedness, nor would such 
payment furnish basis for an im¬ 
plied promise to pay original indebt¬ 
edness, so as to take the original in¬ 
debtedness out of the statute of lim¬ 
itations.—^Emerson v. Deming, 23 N. 
E.2d 1016; 304 Mass. 478. 

Payment of premiums 

^Where a debtor cussigned life in¬ 
surance policies as security for debt 
and continued to pay annual premi¬ 
ums thereon, such payment was not 
a payment on the debt which would 
stop the running of the statute of 
limitations.—Fidelity Union Trust 
Co. V. Fitzpatrick, 46 A.2d 837, 134 
NJ.Law 250. 

Periodical settlements of mutual 
accounts, with reservation of right 
to present and explain any matter 
that might be overlooked, has been 
held to prevent the statute of limi¬ 
tations from running against an 
Item not Included in such settle¬ 
ments—TObietstone v. Walsh, 184 S. 
W.2d 65. 207 Ark. 1064. 

26. La.—Harper v. Barton, 2 La. 
App. 817. 

Mo.—Scheer v. Trust Co. of SL Lou¬ 
is. 49 S.W.2d 135. 330 Mo. 149— 
Corpus Juris quoted in Green v. 
Boothe. App., 188 S.W.2d 84, 89. 

Pa.—^Mc]^lomy v. Lister, 19 A. 3d 
148, 841 Pa. 250, 142 A.L.II. 385. 
N.T.—In re Hall’s Estate, 259 N.T. 

S. 455. 144 Misc. 616. 

S.D.—Corpus Juris quoted in. F. M. 
Slagle & Go. v. Bushnell, 16 N.W. 
2d 914, 919, 156 AL.R. 1070— 
Wangsness v. Berdahl, 13 N.W.2d 
293, 69 S.D, 586—^Taylor v. Ash¬ 
down. 244 N.W. 541, 60 S.D. 411. 

87 C.J. p 1147 note 87. 

The debt or obligation must be 
deflniteily pointed out by the debtor. 
DeL—Hart v. Deshong, 8 A.2d 85. 1 
Terry 218. 


Okl—^Flrst State Bank of Loco v 
Lucas, 33 P2d 622, 168 Okl. 406 
Pafticular obligation 
Where payment is relied on to 
take obligation out of statute of lim¬ 
itations, it must be a payment made 
with intention of a credit on some 
particular obligation.—Hisey v. His- 
ey, Ohio App., 33 N.E.2d 40. 
XdentljBcation at time of payment 
It has been held that, in order to 
take a debt out of bar of statute of 
limitations by x>art payment, the 
debt must be identified by debtor 
at time of such payment, and iden¬ 
tification thereof by mere Inference 
of jury from other collateral matters 
is insufficient —^Barr v. Luckenbill, 
41 A 2d 627, 851 Pa. 508—McPhilo- 
my V. Lister, 19 A.2d 143, 841 Pa. 
250. 142 A.L.R. 385—87 C.J. p 1147 
note 87 [d]. 

Amount of debt 

(1) It has been held that the 
amount of the debt must be fixed 
expressly or by reference to some¬ 
thing from whidh it can be ascer¬ 
tained—^McPhilomy v. Lister, 19 A. 
2d 143, 341 Pa 250, 142 A.L.II. 386. 

(2) It has also been held, however, 
that, if the existence of a debt is 

, acknowledged and payment made on 
account of the debt by the debtor, 
such payment will toll the statute 
of limitations, although the precise 
amount of the debt be not settled.— 
SelUck V. Forster, 1 A 2d 65, 120 N. 
J.Law 497. 

27. Minn.—Anderson v. Nystrom, 
114 N.W. 742, 108 Minn. 168, 128 
Am.S.R. 320, 13 L.R.A.,N.S., 1141, 
14 AnnCas. 54. 

Mo.— Corpus Juris quoted in Green 
V. Boothe, App., 188 6.W.3d 84, 89. 
S.D.— Corpus Juris quoted in F. M. 
Slagle & Co. V. Bushnell, 16 N.W, 
2d 914, 919, 166 A.L.R. 1070. 

28. Mo.—Corpus Juris quoted in 
Green v. Boothe, App., 188 S.W 2d 
84 89. 

N.T.—In re Hall’s Estate, 259 N.T S. 
455. 144 Misc. 616. 

Or.—^Eastman v. Crary, 284 P. 380, 
131 Or. 694. 

S.D.—Wangsness v. Berdahl, 13 N.W. 
2d 293, 69 S P. 686—Taylor v. Ash¬ 
down, 244 N.W. 541. 60 S.D. 411. 

37 C.J. p 1147 note 90 

29. Md.—^Ryan v. Canton Nat. Bank. 
63 A. 1062, 103 Md. 428. 

Mo—Corpus Juris quoted In Green 
v. Boothe, App., 188 S.W.2d 84, 89 
N.T.—In re Hall’s Estate, 259 N.T. 

S. 455, 144 Misa 616. 

37 C J. p 1148 note 91. 


30. Conn,—^Apuzzo v. Hoer, 4 A,2d 
424, 125 Conn. 196, 121 A.L.R. 542 
—Clark V. Diefendorf, 147 A. 83, 
109 Conn. 507. 

Mo.—Corpus Juris quoted In Green 

V. Boothe, App., 188 SW.2d 84, 
89. 

N.T.—In re Hall's Estate, 259 N.T S. 
455, 144 Misc. 616. 

Or-Eastman v. Crary, 284 P. 280, 
181 Or. 694. 

S.D.—Nilsson v. Kielman, 17 N.W.Sd 
918—Wangsness v. Berdahl, 13 N. 

W. 2d 293. 69 S.D. 5S6—Taylor v. 
Ashdown, 244 N.W. 541, 60 S.D. 
411 

37 C.J. p 1148^ note 92. 

A tender of put of a debt, sl. 
thongh refused, may have the same 
effect as if payment had been ac¬ 
cepted by the creditor. 

La—Whitworth v. Ferguson, 18 La. 
Ann. 602. 

Pa—^In re Maniatakis, lOl A. 920, 
258 Pa. 11, L.RA.1918A 900. 

31- Conn.—-Apuzzo v. Hoer, 4 A.2d 
424, 125 Conn. 196, 121 A.L.R. 
642—Clark v. Diefendorf, 147 A. 
83, 109 Conn. 507. 

D.C.—Rossiter v. National Sav. & 
j Trust Co, Mun^pp, 46 A 2d 640. 
N.T.—^In re Pappalau's Estate, 27 
N.T.S.2d 787, JJ61 App.Piv. 705, mo¬ 
tion granted 37 NB.2d 148, 286 N. 

T. 707. affirmed 40 N.E.2d 653, 287 
N.T. 795—^Benjamin v. Harley, 80 
N.T.S.2d 471. 

Pa.—^Barr v. Luckenbill, 41 A.2d 627, 
351 Pa. 508. 

87 C J. p 1144 note 65 [cl. 

Other statements of rule 
(1) Part pasnnent does not take 
a debt out of the statute unless made 
under such circumstances as war¬ 
rant a clear inference that the debt¬ 
or recognizes the debt as then ex¬ 
isting 

U.S —Garvy v. Wilder, C.C A.I1L, 121 
F.2d 714—Storrie Coal Co v. Mc- 
Alester Fuel Co., C.C.A Okl., 109 F. 
2d 90. 

Mo.—Caneer v. Kent, 119 S.W^2d 214, 
342 Mo. 878, transferred, see, App, 
108 S.W,2d 467—^Davis v. Burke, 
App., 188 SW.2d 766—Simpson v. 
Davis, App., 130 S.W.2d 666—^Mis¬ 
souri Interstate Paper Co. v. Gres¬ 
ham, 116 S.W..2d 228, 233 Mo.App. 
5. 

N.C—Saieed v. Abeyounis, 9 S.E.2d 
399, 217 N.C. 644—Bryant v. Kel- 
lum, 182 S.E. 708, 209 NC. 112— 
Nance v. Hulin, 135 S-BL 774, 192 
NC. 666. 

Okl.—James v. Wingate, 65 P.2d 452; 
179 Okl. 224—First State Bank of 
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pay the balance.^* 

While it has been held that mere payment of a 
part without anything being said about the balance 
will not take a case without the statute,33 it has 
also been held that, where nothing appears to 
show a contrary intention, the payment alone is 
sufficient to prevent the statute from barring the 
claim.®'* Payment on one of several separate and 
•distinct claims cannot be regarded as tolling the 
statute as to the other claims,*5 particularly where 
there is a specific denial of liability for such 
claims.®® Payment of the costs included in a judg¬ 


ment will not keep the judgment alive 37 Payment 
on a void judgment on a note will not suspend the 
statute as to the note.®® A payment, constituting 
a voidable preference, has been held not to revive 
the debt or toll the statute.®® The fact that the 
creditor becomes indebted to the debtor will not op¬ 
erate as a payment pro tanto interrupting the stat¬ 
ute without an agreement between the parties that 
it should be so applied.*® Where there is such 
agreement, the application must be presently made, 
and the proper credit given,*i especially where the 
creditor’s claim is already outlawed.*® It has been 


Loco V. Lucas, S3 P.2d 622, 168 

Okl. 406. 

Wis.—Shea v. Shea, 225 N.W. 326, 

198 Wls. 613. 

(2) In order tha,t part payment 
of debt may take it’out of operation 
of statute of limitations, circum¬ 
stances attending: payment must be 
such as to support fair and reason¬ 
able Inference that debtor intended 
to renew his promise to pay debt.— 
Provident Inst, for Sav. in Town of 
Boston V. Merrill, 40 N.B.2d 280, 311 
Mass. 168. 

(3) In order that part payment by 
a debtor of an existing: debt shall toll 
the statute of limitations, such pay¬ 
ment must have been made under 
such circumstances that the pay¬ 
ment amounted to an admission thal 
the debt was then due,—^Reed v. 
Harris, 28 A.2d 741, 39 Me 225. 

(4) Part payment of debt must 
be xnade under circumstances show¬ 
ing: debtor’s intentional acknowledg:- 
ment of his liability for whole debt 
as of date of payment.—-Walker v. 
Sieff, 161 P.2d 542, 23 Wash.2d 552 
—Arthur V. Burke. 145 P. 974, 83 
Wash. 690, €94. 

(5) Part payment, in order to toll 
statute, must be made under such 
circumstances as show a clear and 
uneauivocal intention on the part of 
the debtor to revive or keep alive 
the whole debt.—StoCkdale v. Hor- 
lacher, 64 P.2d 1015, 189 Wash. 264 
—Abrahamson v. Paysse, 293 P. 985, 
159 Wash. 516—^Berteloot v. Remil- 
lard. 228 P. 690, ISO Wash. 687—J. 
M. Arthur & Co. v. Burke, 146 P. 
974, 83 Wash. 690. 

Xateat 

Whether payments constituted ac¬ 
knowledgment of whole indebted¬ 
ness depended on the intent in mak¬ 
ing them, either actual, or as indi¬ 
cated by the natural import of acts 
and words—dark v. Hiefendorf, 147 
A. 33, 109 Conn. 507. 

32. U-S.—^Freiberg: v. Pierce, C.C.A 

Okl, 83 P 2d 961—Charles Warner 

Co. V. Kazareth Cement Co., D.C. 

Pa., 3 P2d 152. 


Del—Hart ▼. Deshong, S A2d 85, 1 
Terry 218. 

ni.—Wright V. Stinger. 269 DlApp. 
224 

Mo.—Coxpus Jtuis quoted iiL Green 

V. Boothe, App., 188 S.W.2d 84, 88. 
N-T.—^In re Pappalau’s Estate, 27 N. 

T.S2d 787, 261 App.Div. 706, mo¬ 
tion granted 37 NE.2d 148, 286 K*. 
T. 707, affirmed 40 NE.2d 653. 287 
N.Y. 795—Scott V. Palmer, 286 N. 
T.S. 453, 246 AppDiv 379, affirmed 
6 NB.2d 409, 273 NT. 471. 

Or.—Eastman v. Orary, 284 P. 280, 
181 Or 694. 

S.D.—Nilsson v Kielman, 17 N.W.2d 
918—Wangsness v Berdahl, 13 N. 

W. 2d 293, 69 S.D. 586—Taylor v. 
Ashdown. 244 N.W. 541, 60 6.D 
411. 

37 C.J. p 1148 note 93. 

ObUgratlon to pay 

Part payment must be made un¬ 
der such circumstances as indicate 
a willingness or, at least, an obliga¬ 
tion to pay the balance. 

U S.—Qarvy v. Wilder, C.C.A Ill, li21 
P.2d 714. 

Mo,—Caneer v. Kent, 119 S.W.2d 214, 
342 Mo. 1878, transferred, see, App., 
108 S.W.2d 457—^Davis v. Burke, 
App., 188 S.W.2d 765—Simpson v. 
Davis, App, ISO S.W.2d 666—Mis¬ 
souri Interstate Paper Co. v. 
Gresham, 116 S.W.2d 228, 233 Mo. 
App. 5. 

N.C.—^Saieed v. Abeyounis, 9 SE.2d 
399, 217 N.C. 644—Bryant v. Kel- 
lum, 182 S.B. 708, 209 N.C. 112. 
Okl.—First State Bank of Loco v. 

Luccu^, S3 P.2d 622, 168 OkL 406. 
Wis—Shea v. Shea, 226 N.W, 326, 
198 Wis. 613. 

Xt is strictly the intentioii of the 
debtor that must be considered.— 
In re Rochester Trust d: Safe De¬ 
posit Co. 58 N.T.S.2d 833, 270 ApP. 
Div. 227. 

Whole cliKnunstaaces 

Whether partial payment of a debt 
is sufficient to set the statute of lim¬ 
itations running anew depends on 
whether all the circumstances are 
sufficient to raise an implied new 
promise to pay the remaining debt.— 
F. M. Slagle & Co. v. Bushnell, S.D., 
16 N.W.^ 914, 156 AL.R. 1070. 
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33. XJ.S.—Charles Warner Co. v. 
Nazareth Cement Go., D.C.Pa., 3 
F.2d 152. 

N.T.—In re Hall's Estate, 259 N.T.S. 
455. 144 Misc. 616. 

37 CJ*. p 1148 note 97, p 1150 note 
33. 

34. Mo.—Green v. Boothe, App., 188 

S. W.3d 84. 

37 C.J. p 1148 note 98, p 1150 note 

35. 

35. Conn—Clark v. Diefendor^ 147 
A 33, 109 Conn. 507 

La—^M. H. Nahigian, Inc. v. Haddad, 
1« So.3d 698. 206 La. 1009—Citi¬ 
zens' Hardware & Furniture Co. v. 
Jones, App, 164 So. 375. 

N.T —Cuneo Importing Co. v. New 
York Cent R. Co., 170 N.T.S. 940. 
Wash —Perry v. Hillman, 280 P. 346, 
153 Wash. 689. 

37 C.J. p 1145 note 76. 

Payment of a partlonlar Item of 
an aoooiULt which is all on one side 
does not interrupt the running of 
the statute of limitations as to bal¬ 
ance of account.—^F. M. Blagle & Co. 
V. Bushnell, S.D., 16 N.W.Sd 914, 156 
AL.R. 1070. 

36. Conn.—Clark v. Dlefendorf, 147 
A 33, 109 Conn. 507. 

N.T.—Cuneo Importing Co. v. New 
York Cent R Co., 170 N.T.S. 940 
Pa.—City of Philadelphia v. Holmes 
Electric Protective Co. of Philadel¬ 
phia, 6 A2d 884, 335 Pa. 273. 

37. Ind.—Strong ▼. State, 67 Ind. 
428. 

Pa.—Strawn v. Hook, 25 Pa. 391. 

38. Ga.—^Reed v. Thomas, 66 G&- 
595. 

39. VS .—^In re Ferg:us Falls Wool¬ 
en Mills Co. D.C.Minn., 41 F.Snpp. 
355, modified on other grounds. C. 
C A, Boyum w. Johnson, 127 P.2d 
491. 

40. Ky.—Samuel v. Samuel, 161 S 
W. 676, 151 Ky. 235. Ann.Cas.l915A 
278, 42 LR.A,N.S., 1156. 

37 C.J. p 1149 note 3. 

41. Mass.—Winchester t. Sibley, 
132 Mass. 273. 

48. N.T.—Young v. Ingalsbe, 122 N 

T. S. 707, 138 App.Div. 687. 
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held that the running of the statute is interrupted 
by the application by a bank of a deposit on a ma¬ 
tured debt of a depositor.^3 Payments by the draw¬ 
er of a draft to the drawee on his liability to the 
latter do not constitute payments on the draft in 
the hands of an indorsee so as to toll the statute^^ 
Payment on a principal obligation is not payment 
on a note given as collateral security therefor.^® 

§ 323. -Payment of Interest 

Payment of Interest on a debt will ordinarily take the 
debt out of the operation of the statute of limitations, 
or revive a debt where the bar is complete. 


Payment of interest on a debt will ordinarily take 
the debt out of the operation of the statute,^® or 
revive a debt where the bar is complete,provided 
the payment is made within the statutory period of 
limitation before commencement of the action,®® 
especially where such is the effect of a statutory 
provision.®® On the other hand, in some jurisdic¬ 
tions the mere payment of interest is insufficient to 
toll the running of limitations,®® but such a payment 
becomes effectual if accompanied by acts or decla¬ 
rations evidencing an intention that the statute shall 
be interrupted.®^ 

If interest is paid in advance, the statute is sus- 


43. Mo.—^Park Bank v. Schneider- 
meyer, 62 Mo.App 179. 

4A N.T.—^Milwaukee First Nat. 
Bank v. Smith, 26 Hun 221. 

45. La.—Oshkosh Nat. Union Bank 
V. Parker, 87 So. 724, 148 La. 722. 

37 C.J. p 1149 note 10. 

4a. U.S.—Garvy v. Wilder, C.C.A. 
Ill., 121 F.2d 714-—Deitrick v. Fen- 
derson. D.C.Mass., 27 F-Supp. 469. 
Colo.—^Lieske v. Swan, 26 P.3d 807, 
93 Colo. 396. 

La.—Jordan v. Smith, 20 So.2d 17, 
206 La. 765. 

Md.—^McMahan v. Dorchester Fertili¬ 
ser Co., 40 A.2d 318, 184 Md. 155. 
Mo.—^Barnes v. Fubanks, App., 38 
S.W.2d 265—^Arnold v. Security 
Bank of St. Joseph, 285 S.W. 161, 
221 Mo.App. 683. 

N.J.—^Fidelity Union Trust Co. v. 
Fitzpatrick, 46 A.2d 337, 134 N.J. 
law 250. 

N.T-—^In re Rochester Trust & Safe 
Deposit Co., 58 N.T.S.2d 838, 270 
AppDiv. 227—^Benjamin v. Harley, 
30 N.T.S.2d 471. 

Fa.—^National Bank of Fayette Coun¬ 
ty V. Valentich, Com.Pl.. 4 Fay.L. J. 
155, affirmed 22 A.2d 724, 343 Pa. 
132. 

S7 G.J. p 1149 note 15. 
AcknowledgsneiLt of debt 

A payment of interest on debt be¬ 
fore prescription has accrued consti¬ 
tutes acknowledgment of debt.— 
Heinz V. Toume, La.App., 18 So.2d 

46. 

Bonds 

(1) The rule applies to payment 
of interest on bonds.—Gillespie v. 
Yell County. C.C.A.Ark., 124 P.2d 
€32—^Ernest M. Loeb Co. V. Avoyel¬ 
les Drainagre Dist. No. 8 of Parish 
of Avoyelles, D.C.La., 60 F.Supp. 
296—37 C.J. p 1149 note 15 [d]. 

(2> The payment of Interest on 
unmatured bonds admits obligation 
to pay principal of other bonds of 
same issue which have already ma¬ 
tured and to which no interest cou¬ 
pons are still attached, as regards 
prescription.—^Ernest M. Loeb Co. v.. 


Avoyelles Drainage Dist. No. 8 of 
Parish of Avoyelles, supra. 
Mortgages 

(1) The rule applies to x>ayment of 
interest on mortgages. 

N.J.—Fidelity Umon Trust Co. v. 
Prudent Inv. Corporation, 19 A.2d 
224, 129 N-J-Eo. 255—Bittles v. 
West Ridgelawn Cemetery, 155 A. 
130, 108 N.J.Eq. 357, affirmed 162 
A. 393, 111 N.J.Ba. 416—Rau v. | 
Doremus, 139 A. 170, 101 N.J.Equ 
809. i 

N.Y.—Ernst v. Schaack, 68 N.T.S.2d 
9«, 271 App.Div. 1012. 

Okl.—^American Inv. Co, v. City Sav. 

Bank. 75 P.2d 186, 181 Okl. 511. 

37 C.J. p 1150 note 19—41 aj. p 872 
note 5. 

(2) Payment of Interest keeps 
alive the right to foreclose as well 
as the right to redeem from a mort-; 
gage.—^Fisk V. Stewart, 24 Minn. 97.! 

Notes 

(1) The rule applies to the pay¬ 
ment of Interest on notes. 

U.S.—^Ernest M. Loeb Co. v. Avoyel¬ 
les Drainage Dist. No. 8 of Parish 
of Avoyelles, D.CXa., 60 F.Supp. 
296. 

Ala.—Faulkenberry v. Ray, 161 So. 
486, 230 Ala. 613. 

Conn.—^Broadway Bank A Trust Co. 
V. Longley, 165 A, 800, 116 Conn. 
557. 

Idaho.—^Brown v. Deck, 152 P.2d 587, 
65 Idaho 710. 

Ill.—Welland v. Weiland, 17 N.B.2d 
625, 297 Ill»5pp. 239. 

Ky.—Conn v. Atkinson, 18 S.W.2d 
769, 227 Ey. 594. 

La.—^Lawrence v. Lawrence, 134 So. 
753, 172 La. 587-rBhyB v. Moody, 
113 Bo. 367. 163 La. 1039—Heinz v. 
Toume, App., 18 So.2d 46—Zimmer 
V, Caumont, App.> 187 So. 681— 
Heard v. Heard, App., 149 So. 156 
—^Bank of Montgomery v. Calhoun, 
App., 146 So. 51—Agurs v. Putter, 
140 So. 833, 19 lLia.App. 550. 

Me.—Gilman v- F, O. Bailey Carriage 
Co., 131 A. 138, I'X Me. 108. 

Mass—Sutherland v. MacLeod, 41 N. 
E.2d 9, 311 Mass. 295, 139 A.L.R. 
1376—^Lariviere v- XAZlviere, 24 N., 

429 


E2d 659, 304 Mass. 627—Nutter v. 
Mroczka, 21 N.E.2d 979, 303 Mass. 
343. 

Mont.—Hogevoll v. HogevoU, 162 P. 
2d 218. 

OkL—Mitchell v. Lehmer, 94 P.2d 
916, 185 OkL 530. 

S.D.—^In re Butler’s Estate, 221 N.W. 
90, 53 S D. 485. 

Wis.—Pesitennan v. Penterman, 300 
N.W. 765, 239 Wis. 17. 

(2) Where hank accepted new note 
in payment of old note, payments of 
interest on new note could not serve 
to suspend running of limitations 
against obligations assumed in in¬ 
strument whereby parties agreed to 
be liable as indorsers on old note. 
—^Lyons v. Hager’s Adm’r, 128 S.W. 
2d 196, 278 Ely. 99. 

Spedatties 

The provision of statute of limita¬ 
tions governing specialties that pay¬ 
ment of interest on single hill or 
other specialty shall suspend opera¬ 
tion of statute for three years after 
date of such iiayment has been held 
not to give petyment on principal 
such effect.—McMahan v. Dorchester 
Fertilizer Co., 40 A.2d 313, 184 Md. 
155. 

47. 111.—Daracius v. EJimowicz* 12 
N.E.2d 324, 293 IlLApp. 627. 

87 C.J. p 1149 note 16. 

48 . Colo—Ferris v. Curtis, 127 P. 
236, 53 Colo. 340. 

49. Or—Marshall v. Marshall. 194 
P. 426, 98 Or. 600. 

50. Iowa.—B^eis v. McGrath, 103 N. 
W. 871, 127 Iowa 459, 109 Am.S.R. 
396, 69 L.R.A. 260. 

Ya.—Quackenhush v. Isley, 168 8JB1. 

818, 154 Ya. 407. 

FaymeiLt ia. advanoe 
FarCt that Interest on note was paid 
In advance at beginning of each six 
months* period did not in Itself toll 
statute of limltatlona—Quackeabush 
V. Isley, supra. 

5L U.S.—Elrk V. William, aCL 
Tenn., 24 F. 437. 

37 aJ. p 1150 note 20. 
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pended until the date to which it is paid.^^ The 
statute is tolled by the giving of a note,53 or mort¬ 
gage for accrued interest, which is accepted as pay- 
ment,^^ even where conditioned on the payment of 
the latter.®^ 

§ 324. - Part Payment in Full Settlement 

A payment of part In full satisfaction of the whole 
debt, or a payment by the debtor under the Impression 
that he is paying in full, or a payment accompanied by 
acts or declarations showing that the debtor does not 
intend to pay the balance, will not suspend the run¬ 
ning of the statute of limitations or revive the balance 
of a barred debt. 

A payment of part in full satisfaction of the 
whole debt,®® or a payment by the debtor under the 
impression that he is paying in full,®7 or a payment 
accompanied by acts or declarations showing that 
the debtor does not intend to pay the balance,®® 
will not suspend the statute or revive the balance of 
a barred debt®9 


If it is doubtful whether the pa3mient w-as part 
payment of an existing debt, more being admitted to 
be due, or whether the payment was intended by 
the party to satisfy the whole of the demand against 
him, the payment cannot operate as an admission 
of a debt, so as to extend the period of limitation.®® 

§ 325. -Entry of Credit on Account 

It is the fact of partial payment of a debt, and not 
the formal entry of credit therefor, which tolls the stat¬ 
ute of limitations. 

It is the fact of partial payment of a debt, and 
not the formal entry of credit therefor, which tolls 
the statute of limitations.®^ The mere book entry 
by a creditor of partial payment is not sufficient to 
interrupt the statute of limitations®^ or revive a 
barred debt.®® It must further appear that the 
credit was authorized by defendant or some one 
legally competent to act for him,®^ or that the pay¬ 
ment was actually made,®® and the time when it 


52. Wash—Miller ▼. Millar, 166 P. 
8, 90 Wash 333. 

37 C J. P 1150 note 21. 

53. Cal.—^Altube v, Agruirre, 212 P. 
217, 59 OalApp 762. 

87 C.J. p 1160 note 22. 

54. Mich.—^Blair v. Carpenter, 42 N. 
W. 790, 76 Mich. 167. 

55. K I.—^Taylor t. Slater, 12 A 727, 
16 R.I. 86. 

55. U.S.—Garvy y. Wilder, OCA 
Ill., 121 P.2d 714—Freiberg v. 
Pierce, C.aAOkl, 83 F,2d 961— 
Downey v. Palmer, D.CN.T., 32 P. 
Supp. 344, reversed on other 
grounds, CLC.A, 114 F2d 116. 

Fla.—Samuel Bingham's Sons Mfg. 
Co. V. Metropolis Pub Co, 161 So. 
426, 119 Fla. S8>3. 

La.—Clark v. Alford, 6 LaApp. 578. 
N.T.—^Tn re Pappalau's Estate, 27 N. 
T.S.2d 787, 261 Ajpp Div 705, mo¬ 
tion granted 87 N.E2d 148, 286 N. 
T. 707, affirmed 40 N.B.2d 653. 287 
N.T. 795—Bnll v. Brandt. 26 N.T. 
<S.2d 477, 176 Misc 5.80, affirmed 31 
N.T.S.2d 674, 263 App.Div. 811, af¬ 
firmed 43 N.E.2d 718, 289 NT. '581. 
37 C.J. p 1150 note 29. 

Compromise aaid settleimeiLti 
Principle that debtor, making pay¬ 
ment on account of debt, intends to 
:.cknowledge greater debt, is inap¬ 
plicable to payment by way of com¬ 
promise and settlement—^Freiberg v. 
Pierce, C.C.AOkl., 83 F.2d 961. 
Paymeut of prinidpal 
Where there is a full payment of 
principal and a refusal to pay inter¬ 
est because of a denial of liability 
therefor, there is no factual basis 
for inference that debtor is paying 
part of his debt and will pay the re¬ 
mainder, or an incidental part of his 
obligation, namely, interest, so as to 
toll statute of limitations as to in¬ 


terest —Garvy y. Wilder, C C.A Ill., 
121 P.2d 714 

57. Ky.—^Richardson v. Whitaker, 45 
S W. 774, 103 Ky. 425. 20 Ky L 121. 

37 C J. p 1150 note 30. 

58. U.S—^Freiberg v. Pierce, C C.A. 
Okl, 83 P2d 961—Powell v. Ma¬ 
lone, D.C.N.C, 22 FSupp. 800. 

Ark—Sanders v McClintock, 300 S 
W. 408, 175 Ark. 633. 

Ill—^Daracius v. Bllimowicz, 12 NB 
2d 324, 293 IlLApp. 627. 

Mich.—^McDultee v Barker, 278 NW. 
744, 280 Mich 394. 

Mo.—Green v. Boothe. App, 188 S. 
W.2d 84. 

N.C.—Nance v. Hulin, 135 SB. 774, 
192 NC. 665. 

37 aJ. p 1160 note 81. 

55- U.S—^Freiberg v. Pierce, C.CA 
Okl. 83 F.2d 961—Powell v. Ma¬ 
lone, D G N.C, 32 F.Supp. 300. 

Fla —Samuel Bingham's Sons Mfg. 
Co V Metropolis Pub. Co, 161 So 
426, 119 Fla. 833 

Ill—^Daracius v. Klimowicz, 12 NE 
2d 324, 293 IlLApp. 627. 

Mich.—^DufCee v. Barker, 273 * N.W. 
744, 280 Mich. 394. 

NT.—^In re Pappalau’s Estate, 27 N. 
T.S.2d 787, 261 App.Div. 705. mo¬ 
tion granted 37 N.B2d 148, 286 
NT. 707, affirmed 40 N.E.2d 653, 
287 N.T 795—Brill v. Brandt, 36 
NT.S2d 477, 176 Misc. 680, af¬ 
firmed 31 NT.S.3d 674, 263 App. 
Div. 811, affirmed 48 N.E2d 718, 
2-89 N.T. 681. 

37 C J p 1150 note 32 

60. Md—^Ryan v Canton Nat. Bank, 
62 A 1062, 103 Md. 438. 

N T.—In re Hall's Estate. 269 N.T S. 

455, 14i Misc. 616. 

37 C.J. p 1150 note 37 

61. S.D.—^Nilsson v. Kielman, 17 N. 
W.2d 918. 


Wash—Walker v. Sieg, 161 P2d 542, 
23 Wash 2d 552—Cannavina v. Pos¬ 
ton, 124 P.2d 787, IS Wash 2d 182 
—J. M. Arthur & Co. v. Burke, 145 
P. 974. 83 Wash. 690. 

Bdated credits 

The creditor will not be permitted 
to defeat the statute by making be¬ 
lated credits.—Walker v. Sleg, 161 P. 
2d 542, 23 Wash.2d 552—Cannavina T. 
Poston, 124 P 2d 787, 13 Wash 2d 182 
—J. M. Arthur v. Burke. 146 P. 974, 
83 Wash. 690. 

G2. Colo.—Corpus Juris dted in 
Christensen v. Hugh M. Woods 
Mercantile Co., 91 P.2d 999, 1000. 
104 Colo. 468. 

N J—Harr v Du Bols, 19 A2d 666. 

126 NJLaw 343. 

37 C J. p 1151 note 39. 

The mere recital lu aa. aoconut of 
a payment thereon cannot serve to 
interrupt prescription, where nothing 
Indicates that any balance has been 
struck previous to payment.—Brazier 
V. Pride of Donaldsonville Taber¬ 
nacle No. 40, La.App, 180 So. 874, 
rehearing denied 183 iSo 131. 

1 63. Colo.— Corpus Juris dted in 
Christensen v. Hugh M. Woods 
Mercantile Co, 91 P.2d 999, 1000, 
104 Colo. 463. 

37 C.J. p 1151 note 40. 

64. Kan — Corpus Juris cited In 
Pessemier v. Zeller, 62 P.2d 882, 
884, 144 Kan. 726. 

La—Citizens* Hardware & Furmture 
Co. V. Jones, App., 154 So 375. 

37 C J. p 1161 note 41 
Persons who may mahe payment in 
general see infra § 331. 

65- Ky.—^Browne v. Osborne, 124 S. 

W. 405, 136 Ky. 456 
NT.—Matter of Gladke. 60 N.T.S. 
869, 45 App Div. 625. 
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^va.s paid.®® Where the creditor simply made a cor¬ 
rection of an item of an account on his books by 
crediting the debtor with an amount with which he 
had been erroneously charged, there was no pay¬ 
ment tolling the statute.®^ An entry of the credit 
of a payment made prior to the date thereof will 
not suspend the statute as of the date on which the 
entry is made.®® Where a debtor assents to the 
credit, it is effectual to stop the running of the stat¬ 
ute.®® A payment in chattels made to a partner in 
his individual capacity and credited on a debt due 
the partnership with the knowledge and in the pres¬ 
ence of the debtor will operate to take the debt with¬ 
out the statute.^® A payment properly credited on 
an account does not lose its influence on the stat¬ 
ute of limitations by a subsequent agreement be¬ 
tween the parties that it is to be canceled or divert¬ 
ed to another account^l 

A bankfs right to credit a customer's deposit on 
his note to the bank does not toll the statute of 


limitations where the right is not exercised.^® 

§ 326. —. Indorsement on Evidence of 
Debt 

Ordinarily It Is the payment and not the indorse¬ 
ment of payment on the evidence of the debt that op¬ 
erates to toll the statute of limitations. 

Ordinarily it is the payment and not the indorse¬ 
ment of payment on the evidence of debt that oper¬ 
ates to toll the statute,7® and the date of the pay¬ 
ment and not the date of the indorsement marks the 
time of the interruption,7® although the transaction 
may be such that the payment and date of entry 
coincide.^® Indorsements by the creditor of pay¬ 
ments on a bond, note, or other evidence of debt, 
without more, do not operate to interrupt or toll the 
statute.'*'® The rule is the subject of statutory pro¬ 
vision in some jurisdictions,^^ and applies especial¬ 
ly where the payor denies the payment credited,*^® 
or where no payment was actually made,7® or the 


66. Fa.—^Butterweck’s Estate. 4 Pa. 
Dist. 663. 

37 CJ. p 1151 note 43. 

67. Ark.—Pettus v. Rawls. 198 S.W. 
874. 131 Ark. 125. 

Minn.—^In re Walker's Estate, 238 N. 
W. -58, 184 Minn. 164, 76 A.Ii.B. 
1450. 

68: Minn—Erpelding’ v. Ludwig: 40 
N.W. 829. 39 Hum. S16. 

66. HI.—American Steel foundries 
V. Railroad Supply Go.. 235 llLApp. 
22S. 

La.—Smith v. Gowam, App., 191 So. 
141. 

37 GJ. p 1151 note 46. 

7a Vt.—Cuthbertson v. Hill, 27 A. 
71, 65 Vt. 673. 

71- Vt.—Palmer ▼. Woodward, 18 A. 
189, 61 Vt 671. 

72, Ark.—^Desha Bank & Trust Co. 
V. Quilling, 176 S.W. 132, 118 Ark. 
114, I1.R.A.1915E 794. 

7a, Ark.—^McNeill v. Rowland, 132 
S.W.2d 370, 198 Ark. 1094—Reyn¬ 
olds V. Union Bank & Trust Go., 
33 S.W.2d 403, 182 Ark. 861. 

La.—Zimmer v. Caumont App., 187 
So. 681. 

Mont—Corpus Juris quoted In Na¬ 
than V. Jenkins, 123 P.2d 975, 977, 
113 Mont 46. 

Mo.—Oaneer v- Kent 119 S.W.2d 214, 
342 Mo. 878—Eubank v. Eubank, 
App., 29 S.W.2d 212. 

Okl.— Oorpns Juris oltod In Flanagan 
V. Oxley, 126 P.2d 707, 709, 190 
OkL 664— Corpus Juris quoted in 
Texas Title Guaranty Go. v. Shep¬ 
herd, 89 P.2d 337, 338, 184 Okl. 699. 
Or.—^Larsen v. Duke^ 240 P. 227, 116 
Or. 25. 

37 C.J. p 1151 note 50- 


7A Neb.—^In re Zehner's Estate, 246 
N.W. 863. 124 Neb. 426. 

Or.-Larsen v. Duke, 240 P. 227, 116 
Or. 25. 

Wis.—Schneider v. Anderson, 273 N. 

W. 4-60, 227 Wls. 212. 

37 GJ. p 1161 note 61. 

75- Mich—Rice v. Darby, 192 N.W. 

582, 222 Mich, 174. 

37 C.J. p 1152 note 53. 

76, U.S.—^In re Fergus Falls Wool¬ 
en Mills Co., DC.Minn., 4l*F.Supp. 
355, modified on other grounds, G 
CA, Boyom v. Johnson, 127 F.2d 
491—^Dcitrick v. Fenderson, D.G 
Mass, 27 F.Supp. 469. 

Ark.-Taylor v. White, 31 S.W.2d 
746, 182 Ark. 433. 

Colo.—MacGinnls v. Pickett 133 P. 

2d 410, 109 Colo. 169. 

Kan—Dickey v. Wagoner, 160 P.2d 
698, 160 Kan. 216—GorrlU v. Golt 
84 P.2d 953, 148 765. 

Ky.—^Pritchard v. Wilford, 109 6.W. 
2d 1184, 270 Ky. 455—Brannen v. 
Dailey's Adm'r, 85 S.W.2d 667, 260 
Ky. 302—^Richardson's Adm'r v. 
Morgan, 26 S.W.2d 82, 233 Ky. 640. 
Mo.—Donnell v. England, 187 SW.2d 
471, 345 Mo. 726—Ganeer v. Kent, 
119 S.W.2d 214, 342 Mo. 878—Su- 
gent v. Arnold's Estate, 101 S.W. 
2d 715, 340 Mo. 603—Eubank v. 
Eubank, App., 29 S.W.2d 212— 
Brown V. Brown, App., 5 S.W.2d 
644. 

Mont.—Corpus Juris quoted tu Na¬ 
than V. Jenkins, 128 P.2d 975, 977, 
113 Mont 46. 

N.T.—^In re Ransier's Estate, 5 N. 

T.S.2d 549, 254 App.Div. 810. 

N.D.—^Baird v. Utecht 274 N.W. 513, 
67 N.D 491. 

Okl.—Fairfax Nat. Bank v. Burt 176 
P-2d 216, 197 OkL 517. 
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S.D.—Nilsson v, Kielman, 12 N.W.2d 
918 

Wyo.—Smith v. Smith, 270 P. 174, 89 
Wyo. 107. 

37 O.J. p 1152 note 65. 

The lieu of a mortgage is not pre¬ 
served against operation of the pre¬ 
sumption of payment merely by the 
holder's entry on the record of the 
mortgage of receipt of a payment 
thereon.—Merchants' & Planters' 
Nat Bank of Union y. Hunter, 102 
S.E 720, 113 S.G 394—37 C.J. p 1164 
note 90. 

77- N.J.—Harr v. Du Bois, 1*9 A2d 
<655, 126 N.J.Law 343. 

Vt—Putnam r. Swam, 146 A 6, 102 
Vt 90, 

37 GJ. p 3163 note 56. 

78- Ky.—^Richardson's Adm'r v. 

Morgan, 26 S.W2d 32, 283 Ky. 540. 

La,—Culotta v. Washington, 126 So. 

300, 12 La.App. 75. 

Mo—Eubank y. Eubank, App., 29 S. 
W.2d *212. 

37 C.J. p 1153 note 57. 

78. Mo.—^Eubank y. Eubank, supra. 
Vt—^Putnam y. Swain, 146 A 5, 102 
Vt 90, 

37 GJ. p 1153 note 68. 

Zuterest 

Where payment of Interest on de¬ 
mand note secured by mortgage in 
hands of notary public through 
whom money was borrowed was not¬ 
ed on back of note and maker at no 
time made any payment of interest 
directly to holder who did not know 
who paid mterest except that he re¬ 
ceived it through notary public and 
five years elapsed after giving of 
note, alleged payment of interest did 
not interrupt prescription.—^Zimmer 
V. Oaumoni; JAApp., 187 So. 88L 
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bar is complete at the time of the indorsement.®^ 
There must be other proof of payment,®i or it must 
appear that the maker or payor intended to make a 
payment on the debt,®® that he had knowledge of, 
directed, or consented to, the indorsement,®® or that 
it was made before the statute attached and at a 
time when it was against the interest of the credi- 
tor.®4 

Indorsements of payments admitted by the debt¬ 
or,®® directed by him,®® or assented to by him,®7 
even impliedly,®® will toll the statute. An indorse¬ 
ment by the payee of a note, although not signed 
by him, satisfies a statute requiring a payment to 
be "in writing.”®® While the holder of a note can¬ 
not suspend the running of the statute of limita¬ 
tions by making the payor a present and crediting 
that present on the note,®® the evidence may show 
that the money received by the maker from a third 
person and claimed to have been a gift was applied 
and accepted as a payment pursuant to agreement 
with the debtor.®! 

Where the statute provides that it may be inter¬ 
rupted only by a promise or acknowledgment in 
writing signed by the debtor, and there is no ex¬ 
ception as to part payment, an indorsement by the 
creditor is unavailing to affect the running of the 


statute,®® although made with the consent of the 
payor.®® Under such a statute an indorsement 
made and signed by the debtor is not effectual,®^ a 
fortiori if made but not signed by the debtor.®® In 
some jurisdictions indorsements made in the hand¬ 
writing of the debtor, or in that of his authorized 
agent, operate to take the case out of the statute.®® 

§ 327. -Security and Realization There¬ 

of 

According to the great weight of authority, the ap¬ 
plication, as a part payment, of proceeds of collaterais 
left with the creditor will not Interrupt or remove the 
bar of the statute of limitations in the absence of no¬ 
tice to, or assent by, the debtor. 

There is a conflict of authority on the question 
of the effect of applying the proceeds of collaterals 
left with the creditor by the debtor as part payment 
of the debt.® 7 The decisive question has been stat¬ 
ed to be whether or not the amount applied was a 
voluntary payment.®® In some jurisdictions it is re¬ 
garded as sufficient to interrupt or remove the bar 
of the statute®® provided the collaterals are realized 
on within a reasonable time.! According to the 
great weight of authority,® such an application is 
ineffectual for such purpose in the absence of no¬ 
tice to, or assent by, the debtor,® at least where re- 


80. Mo.—Donnell v. Bngland, 187 6. 
W-84 471, 345 Mo. 726--Suarent v. 
Arnold’s SIstate, 101 SW2d 715, 
840 Mo. 003. 

37 C.J. p 1153 note 59. 

81. Colo.—MacOinnis ▼. Pickett, 123 
P.2d 410, 109 Colo. 169. 

Ky.—Brannen v. Lialley's Adzn’r, <85 
S.W.2d 667. 260 Ky. 802—Richard¬ 
son's Adm'r V. Morgan, 26 S.W.2d 
32. 233 Ky. 640. 

87 aj. p 1153 note 61. 

82. Wash—Schlotfeldt v Bull. 60 P. 
590, 18 Wash 64. 

37 C J. p 1153 note 62. 

83. Mo —Donnell v. Bngland,” 187 S. 
W.2d 471, <345 Mo. 726—Caneer v 
Kent, 119 S.W2d 214, 842 Mo. 878 
—^Sugent v. Arnold's Estate, 101 
S.W.2d 715. 840 Mo 603—Eubank 
V. Eubank, App., 29 S.W.2d 212— 
Brown v. Brown. App, 5 SW.2d 
644. 

Okl.—Ekirfkx Nat. Bank v. Burt, 176 
P.2d 216, 197 Okl. 617. 

37 O.J. p 1153 note 63. 

XnAovsement on note by holder 
without pnnty of maker is not of 
itself sufQcient to toll statute of lim¬ 
itations.—Missouri Interstate Paper 
Co. V. Gresham, 116 5.W.2d 228, 233 
Mo.Ap'p. 6—37 C.J. p 1153 note d'S 
[aL 

8fti N.T.—Mills V. Davis, 21 N.E. 68, 
113 N.T 243, 3 0Li.R.A 394. 

37 C.J. p 1153 note 64. 


85. Ark.—^McAbee v. Wiley, 122 S. 

W. 623, 92 Ark 245. 

Ill.—Willett V. Maxwell, 48 N.E. 473, 
169 IlL 640. 

88. N.X.—Bouton V. Hill, 38 N.TS. 

498, 4 App.Diy. 251. 

Okl.—^Thempson v. Martin, 280 P. 

589, 138 Okl. 138. 

37 O.J. p 1152 note 54 [a]. 

87. Wis.—Marshall v. Wittig, 251 N. 
W. 439, 213 Wis 374. 

37 C J. p 1154 note 68 

88. Vt.—Pletcher v. Brainard, 55 A 
608, 76 Vt. 300. 

37 C J p 1154 note 69. 

88. IlL—Willett V. Maxwell. 48 N.B. 
473, 169 IlL 540. 

8ol Ky.—Kennedy v. Kennedy, 248 
S.W. 132, 197 Ky. 784. 

Si. Ky.—Kennedy v. Kennedy, su¬ 
pra. 

98. Cal.—Heinlin v. Castro, 22 Cal. 
100—Pena v. Vance, 21 CaL 142. 

93. ILa—Areaux v. Mayeux, 28 Da. 
Ann. 172. 

94. Iowa.—^Hale v. Wilson, 30 N.W. 
739, 70 Iowa 311. 

37 C J. p 1154 note 79. 

95. Tex —Konz v. Pratt, Civ.App., 
249 S.W. 258. 

98. Oa—^Moore v. Moore, 30 S.E. 
535, 103 Ga. 547. 

37 aJ. p 1163 note 65 [f], p 1154 
note 84. 

97. U.S.—Oozpiui Jxaim cited In I 
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Krupnick v. Peoples State Bank of 
South Carolina, DCjS.C., 25 P.Supp. 
357, 859, reversed on other grounds, 
C.C.A, Zaks V. Elliott, 106 P.2d 
425. 

HI.—^Innoncente v. Guistl, 48 A2d 
700. 

37 C J. p 1155 note 93. 

98. Neb—Bosler v. MeShane, US N. 

W. 998, 78 Neb. 91, 12 D.R.A,N.S., 
1032. 

Okl.—^Pre&ton v. Ed Ho<dkady Hard¬ 
ware Co., 279 P. 332, 137 OkL 283. 
Necessity that part payment be vol¬ 
untary see supra S 822. 

99. Mass.—Vermont - People’s Nat 
Bank v. Parker, 168 N.E. 154, 269 
Mass. 887. 

37 C J. p 1155 note 95. 

1. Me.—Haven v. Hathaway, 20 M& 
345. 

Mass.—Porter v. Blood, 5 Pick. 54. 

8. T7.S.—Oozpiu Juris dted in 

Zaks V. Elliott C.C.AS.C, 104 F.2d 
425, 427. 

37 C J. P 1155 note 97. 

3- U.S.—Biggs V. Mays. CCA-Ark. 
125 P2d 693—Storrle Coal Co. v 
McAlester Fuel Co., C.CA.OkL. 109 
P.2d 90—Zaks v. Elliott C.C.A& 
a, 106 F.2d 425—In re Povill, GC 

AN. T., 106 P.2d 167. 

N.T,—United Trust Corporation 
Burgess. 24 N.T.S.2d 84, 176 Misc. 
511. 

N.C.—Cobum T. Barnhill. 141 SJB. 
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sort to the collaterals is siade after the debt is 
barred,^ since the payment is regarded as only an 
enforcement of the obligation and promise.^ It 
follows, of course, that such an application by the 
creditor cannot affect the running of the statute as 
to the surety.® It has been held that if the debtor 
constitutes a third person his agent to hold and, in 
case of default, to realize on collaterals and apply 
the proceeds to his debt, payment of such proceeds 
by such agent will interrupt the statute.^ It has 
also been held that, if the collaterals were delivered 
after the delivery of the note, there will be a sus¬ 
pension of the statute from the date of delivery,® 
but not from a later date.® It has been held that, 
where a creditor applies the proceeds of collaterals 
placed with him by the debtor as a credit on the 
latter’s account, such payment will not revive the 
debt if the time between the delivery of the collat¬ 
eral and the collecting and crediting of the proceeds 
exceeds the time limited by the statute,^® especially 
where there is no present agreement by the debtor 
that the proceeds shall be so applied.^^ 


Debt secured by trust deed or mortgage. While 
there is authority to the contrary,^® as a general 
rule the statute is not interrupted as to a debt se¬ 
cured by trust deed or mortgage by applying there¬ 
on proceeds arising from foreclosure either by sale 
under the power contained therein^® or by legal pro- 
ceedings.1^ 

§ 328. -Advancements 

An advancement by a parent to children to whom 
he is indebted is such a payment aa will remove the bar 
of the statute of limitations. 

An advancement by a parent to children to whom 
he is indebted, being properly a payment, pro tanto, 
of the indebtedness, is such a payment as will re¬ 
move the bar of the statute of limitations.^® 

§ 329. Meditim of Paynoient 

Part payment need not be in money In order to 
toll or remove the bar of the statute of limitations. 

Part payment need not be in money in order to 
ton or remove the bar of the statute of limitations.^® 


569, 195 N.C. 289—Najice v. HuUn. 
135 S.E. 774. 192 N.C. 665. 

Okl.—^Preston v. Ed Hockady Hard¬ 
ware 279 p. 332,137 oki. 233 . 
Or—^De Haven & Son Hardware Co. 
V. Geliunders, 261 P. 63. 123 Or. 
119. 55 AuKH. 269. 

S.D.—Nilsson V. Klelman, 17 N.W.2d 
918. 

37 G.J. p 115'5 note 93. 

Conditional vendor 
The rule has been applied to a 
conditional vendor's retaMnsr a.nd re¬ 
sale of property and application of 
proceeds on purchaser’s note. 

Me.—^Reed v- Hams, 23 A.2d 741, 139 
Me. 225. 

Or.—^De Haven & Son Hardware Co. 
V. Gellanders, 261 P. 63, 123 Or. 
119, 55 A.Ii.R. 269. 
mdorsamaEt on note 
Tlie indorsement on a note of a 
credit derived from the proceeds of 
sale of collateral did not toll the run¬ 
ning of the five-year statute of limi¬ 
tations, where record showed that no 
notice of sale was given to maker of 
note.—Biggs v. Mays, C.C.A-4rk., 125 
F.2d 693. 

Agraemeint of parties 
Where the x>artie8 agree that mort- 
sssred chattels, given to secure a 
note, be sold at private sale, and the 
proceeds applied in part payment of 
the note, an application of proceeds 
in accordance with such agreement 
constitutes a voluntary pasrment suf¬ 
ficient to toll the statute.—Preston 
V. Ed Hockady Hardware Co., 279 P. 
332, 137 OkL 283. 

Note authoxlslxig sale of collateral 
without notles 

The application of proceeds of sale 

64 C jr.S.-28 


of collateral, given as security for 
payment of debt, to reduction of 
amount thereof, does not constitute 
part payment sufficient to toll stat¬ 
ute of limitations or revive debt 
barred thereby, although instrument, 
such as note, evidencing debt con¬ 
tains provision authorizing sale of 
collateral without notice at holder’s 
option on nonperformance of maker's 
promise to pay. Plaintiff’s authori¬ 
ty to sell collateral was no greater 
than that of common-law pledgee, 
except as to authority to sell at ei¬ 
ther public or private sale without 
notice to pledgor, and note Itself con¬ 
ferred no additional right to bind de¬ 
fendant so far as statute of limita¬ 
tions was concerned.—TThlted Trust 
Corporation v. Burgess, 24 N.Y.S.2d 
84, 175 Misc. 511. 

Aa oral authozizatloa by the debt¬ 
or to sell collateral pledged to secure 
the debt was not an act that would 
stop the running of the statute of 
limitations where the creditor al¬ 
ready had the right to sell by virtue 
of a collateral agreement.—^Fidelity 
Union Trust Co. v. Fitzpatrick, 46 A. 
2d 837, 134 N.J.Law 250. 

4« N.J.—Ballantlne v. Macken, 110 
A. 910, 94 N.J.Iiaw 502, 10 A.L.R. 
836. 

5. OM.—Berry v. State Bank, 151 P. 

210, 50 Okl. 484, L.R.A1916A 731 
37 C.J. p 1155 note 1. 

& Ean.—^Benton v. Yurann, 55 P. 

676, 8 HanA.pp. 305. 

7. Kan.—Goxpus JTiiziB quoted la 
Schiltz V. Wokal, 121 P.2d 240. 242, 
134 Elan. 673. 

37 C.J. p 1156 note 5* 
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& Minn.—Wolford v. Cook. 73 N.W. 

706. 71 Minn 77, 70 Am SR. 315. 

37 C.J. p 1156 note 3. 

9. Wash.—^Arthur v. Burke, 145 P. 

974, 88 Wash. 690. 

I 37 C.J. p 1156 note 4. 
lOL Colo.—Jones v. Langhome, 34 P- 
997, 19 Colo. 206. 

N.Y.—Harper v. Fairley, 53 N.T. 442. 
11. Kan.—Good v. Ehrlich, 72 P. 545, 
67 Kkn. 94. 

N.Y.—Crow V. Gleason. 36 N.B 497, 
141 N.Y. 489. 

VSU R.L—Izmoncente v. Guistl, 43 A. 
2d 700. 

19. U.S.—Stome Coal Co. v. Mc- 
Alester Fuel -Co., O.OJIuOkl, 109 
F.2d 90. 

AA —(Smith V. Farmers’ & Mer¬ 
chants’ Bank, 35 S.W.2d 847. 183 
Ark, 235—^Taylor y. White, 31 S 
W.2d 745, 182 Ark. 433—^Meisner v. 
Pattee, 279 S.W. 787, 170 Ark. 217. 
D.C.—HofCman v. Sheahin, 121 F.2d 
861, 73 APP.D C. 374. 

Me.— Cbzpus Juris cited la Reed v. 
Harris, 28 A.2d 741, 743, 139 Me. 
225. 

Tex.— Corpus Juris cited la Cate v. 

Perry, Civ.App., 11 S.W.2d 352, 858. 
37 C J. p 1154 note 91 

14. Idaho.—American Mut. Building 
A Loan Co. v. Kesler, 137 P.3d 960, 
64 Idaho 799. 

Tex. — Corpus Juris died la Cate v. 

Ferry, Civ.App., 11 S.W.2d 352, 353. 
37 aJ. p 1155 note 92. 

15. U.S.—Glover v. Patten, AppJ>C. 
17 S.Ct. 411, 165 U.S. 394, 41 l^Ed 
760. 

la, U.S.—MUler v. Super Seal Con- 
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Anything of value may be given by the debtor and 
accepted in pa)rment by the creditor and will be 
sufficient,provided, however, it is accepted as 
part pa 3 anent only and not full payment-^S The 
rule has been applied with respect to a chattel,^^ 
room and board,^® services,and the note^s or 
check^s of the debtor* 

Also, where the debtor transfers a mortgage,^^ 
or delivers a note-5 or account of a third person to 
be applied on his debt,^® there is such a payment 
as will toll the statute; and payments made thereon 
are payments on the principal debt suspending the 
statute as to it, provided they are collected with 
reasonable diligence since if the demand is pay¬ 
able presently the statute is interrupted at the time 
of the delivery of the mortgage, note, or bill, and 
not at the time of payment thereof.28 If such col¬ 
lateral evidence of debt is payable in future, it sus¬ 
pends the statute only until its maturity,^® and ac¬ 
cording to some authorities only to the time of de¬ 


livery of the collateral.®® It has been held that pay¬ 
ment in worthless money is good to interrupt the 
statute, as it operates as a new promise,®^ but not 
if such pa 3 ntnent was made by compulsion.®® An 
agreement to apply as a credit a debt owing by the 
creditor to the debtor,®® or to a firm of which the 
latter is a member,®4 or a debt owing by a third per¬ 
son to the debtor,®® will constitute payment inter¬ 
rupting the statute, although the credit is not actu¬ 
ally entered. 

§ 330. Application of Pa3mients 

In the absence of a debtor's exercise of his right 
to direct the application of his payment to any one or 
more of his debts, the creditor may usually apply the 
payment as he chooses with respect to the tolling of 
the statute of limitations. 

Although a debtor owing two or more debts, un¬ 
less restricted by statute,®® has the right to direct 
the application of his payment to a specific debt or 
debts,®7 in the absence of such a direction the cred- 


tamer Ooxp, DC.D.C.. 62 F.Supp. 
578 

Ark—Johnson t. Spangrler, 2 S.W.2d 
1089, 176 Ark. 828. 69 A.Ii.R. 899. 
Del.—Hart v. Deshongr, 8 A*2d 85, 1 
Terry 218 

D.C—^Tendler r. Xi, SL Massey, Inc., 
Mun.App.. 3'3 A 2d 626 
Mass.—Sutherland v. MacLeod, 41 N. 
H2d 9, 311 Mass. 29d, 189 A.L.It 
137«. 

]Sr.C.— State V. Gray, 25 S.H.2d 434, 
228 N.C 120. 

SD.—Ooxpns Jaxls dted in Wangs- 
ness V. Berdahl, 13 K.V7'.2d 293, 295, 
C9 S.D. 68«. 

37 C J. V IIM note 11. 

17. D.C.—^Tendler v. IL. B. Massey, 
Inc., Mun.App., 33 A.2d 626. 

37 aj. p 1156 note 11. 

18. DC—Tendler v. L. B. Massey, 
Inc., supra. 

N’eb—^Heineman v. Thimgan, 285 N. 

W. 920. 136 Neb. 357. 

37 C.J. p 1166 note 12. 

19. Wis.—^Barl v. Napp, 261 N.W. 
400, 218 WiB. 433. 

37 C.J. p 1156 note 14. 

COttOlL 

Ark.—Shinn v. Kitchens, 186 S.W.2d 
168, 208 i\rk. 621. 

Cozpoxaite stock 

IT.S.—Miller v. Super Seal Container 
Corp., DC.D.C, 62 F.SuPP. 578. 

90l Mass—Sutherland t. MacLeod, 
41 N.B.2d 9, 311 Uasa. 295, 139 A. 
L.B. 1375. 

ai. Neb —Heineman y. Thlmgan, 
236 NW. 920, 136 Neb. 357. 

S.D—-Wanasness v. BerdaHL, 18 N.W. 
2d 293. 69 S.D. 586. 

as. S D.—^McCarthy Bros. Co. ▼. 


Kanskutt, 137 N.W. 286, 29 S.D. 
535, Aim.Ca8.1914D 8'89. 

37 C J« p ll'o6 note 15. 
as. La.—Sullivsji V. St. Anna's 
Chapel of State of Louisiana, 122 
So. 113, 168 La. 383—^Toungblood 
V. Davies, App., 170 So. 376 
Ho—Caneer v. Kent, 119 SW.2d 214, 
342 Mo. '878. 

87 C J. p 1156 note 16. 

UlLpaid check 

Issuance of check as partial pay¬ 
ment on an account is sufficient ac¬ 
knowledgment of debt to interrupt 
prescription, even though check is 
not paid.—American Furniture Co. v. 
Patterson, La.App., 157 So. 174. 

84. N.T.—Hitchcock v. Wiltsie, 12 
N.T.St. 144, 6 Dem.Surr. 256, af¬ 
firmed 1 N.T.S. 669. 

85. U.S.—^In re Salmon, N.Y., 249 F. 
800, 161 C.CA. 308. 

37 CJ. p 1156 note 19. 

86. NT-—^Butts V. Perkins, 41 Barb. 
509. 

87. Me.—Haven v. Hathaway, 80 

Me. 345. ' 

Neb.—Somberger v. Lee, 16 N.W. 

845, 14 Neb. 193, 45 Am.R 106. 

26^ N.T.—^Butts V. Perkins, 41 Barb. 
509. 

S.C.—Swift V. Lanier, 19 S.C.L.. 31. 

37 C.J. p 1156 note 22. 

89. Cal.—Griffith v. Grogan, 12 Cal. 
317. 

30. NT.—Smith v. Byan, 63 N.T- 
352, 23 Am.B. 60. 

37 C J. p 1156 note 24. 

31. La.—^DuprO v. Lumpkin, 28 La. 
Ann. 684. 

32. La.—New Tork Belting & PaCk- 
I ing Co. V Jones, 22 La.Anzis. 530. 

37 C J. p 1156 note 26. 
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33. Wash.—Hart v. Steele, 11 P.2d 
956, 168 Wash. 336. 

37 C.J. p 1166 note 27. 

34. Fla —Tison v. Palmer, 34 Sc. 
276, 45 Fla. 630 

35. Kan.—^Root v. Bradley, 1 Kan. 
437. 

Neb—Girard Trust Co. v. Paddock; 
129 N.W. 550, 88 Neb. 359. 

36. Ky.—City of Olive Hill v. Gear¬ 
hart, 157 SW.2d 481, 289 Ky. S3, 
tnider statute providing that any 

property owner who accepts a ten- 
year plan of payment for street im¬ 
provements shall be concluded there¬ 
by, property owner who accepted 
ten-year pasnnent plan was not pre¬ 
cluded from pleading limitations in 
bar of any Installment which became 
due more than five years and thirty 
days prior to institution of action 
to enforce the lien, but owner could 
not direct application of pasrments 
made by him prior to completion of 
bar of limitations as to certain in¬ 
stallments BO as to enable him 
thereafter to plead the statute.—City 
of dive BUU V. Gearhart, supra. 

37. Kan—Neal v. Gideon, 138 P.2d 
419, 157 Kan. 1. 

Me.—^Blake v. Sawyer, 21 A. 834, 83 
Me 129, 33 Am.S.B. 762, 12 L.1LA. 
712. 

S C.—Johnson v. Broome, 179 S.K 
315, 175 S C 385. 

S.D.—F. M- Slagle & Co, T. Bush- 
nell, IS N.W.2d 914, 156 A.I<.B. 
1070. 

Application.' of payment generally 
see the aJ.S. title Payment SS SO¬ 
SO, also 48 C.J. 642 note 32r-p 664 
' note 4. 
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itor may usually apply the pa^nnent as he chooses 
with respect to the tolling of the statute of limita- 
tions.3® Thus the creditor may apply a portion of 
it to each debt and thus suspend the statute of lim¬ 
itations as to all,35 or he may apply it to any one 
of the debts suspending the statute as to that 
alone,^5 provided it is not already outlawed,and 
the application may be made at any time before 
suit, although the interruption of the statute will 
date from the time of payment.42 Where the debts 
are distinct, if the payment exceeds one, the sur¬ 
plus may be applied to another;^® or if one is evi¬ 
denced by a note and the other by account current, 
overpayments on the latter may be regarded as pay¬ 
ments on the former and interrupt the statute as 
to it and a mortgage securing it.^^ If the debtor 
agrees that all of his debts shall be treated as one, 
payment made will interrupt the statute as to all of 
themes 

Where a debtor knowingly permits a payment to 


be applied on a note signed jointly by himself and 
another rather than on his personal note held by 
the same person, and afterward ratifies the appli¬ 
cation, the pajTuent tolls the statute of limitations ^5 
Where the debtor directs the credit of a stated 
amount, the creditor, if he disputes the amount, has 
no authority to enter a credit for a smaller amount 
without the debtor’s assent^^ If some of the debts 
are barred and others are not, an application of an 
undirected payment to the subsisting debts will start 
the statute to running anew as to them.^® If the 
payment is not appropriated by either party to any 
particular one or all of the debts, the barred debts 
are not revived*® unless, it has been held, the pay¬ 
ment is more than sufficient for one demand, in 
which case the barred debt is revived.®0 

Where neither party makes an application of a 
payment the law vnll apply it to the oldest debt due, 
with respect to tolling the statute.®! While it has 
been held that the law wll apply a payment to the 


sa. Neb.—^Helneman v. Thimgan. 

285 N.W. 920, 136 Neb. 357. 

N.T.—^Bowe V. Gano. 9 Hun 6. 
S.C.—Johnson v. Broome, 179 S.B. 
315, 175 S.C. 385. 

Vt.—^Putnam v. Swain, 146 A. 6, 102 
VL 90. 

37 0 J. p 1157 note 32. 

Oldest item of iadebtediLess 

^'In the absence of direction, cred> 
itors have the right to apply pay¬ 
ments to the oldest item of indebt¬ 
edness, so as to avoid the bar of 
the statute of limitations.”—^You- 
mans v. Moore, 74 S.E. 710, 11 Ga. 
App, 66. 

Faymenta for services 

Payments to preacher suing for 
balance due bim for services were 
properly credited on back salary, as 
respects whether balance sued for 
was barred by the sir-year limita¬ 
tion.—^Brooks V. Central Baptist 
Church, 193 S.EL 326, ltS5 SC. 200. 

39. Ky.—Vinson's Ez’xs v. May¬ 
nard, 178 S.W.2d 603, 296 Ey. 759. 

Pa.—^Maschke, to Use of Ehnes, v. 

George. Com.Pl., 56 Montg.Co. 301. 
37 C.J. p 1157 note 33. 

40. Ark.—^Hawkins v. Hawkins, 137 
S.W.2d 904, 200 Ark. 38. 

Mass.—Ramsay v. Warner, 97 Mass. 

8 . 

Neb.—^Fox V. Carman, 296 N.W. 343, 
139 Neb. 34. 

S.D.—M. Slagle & Co. v. Bushnell, 
16 N.W.2d 914, 156 A.L.R. 1070. 

Vt.—Wheeler v. House, 27 VL 735. 
Acoouufes 

Where debtor owing* several items 
of an account or several accounts to 
one creditor makes payment with¬ 
out designating item or account to 
which payment shall be credited. 


creditor may credit payment to ei¬ 
ther and may apply it to the oldest 
item or oldest account and thereby 
toll the statute of limitations.—^Neal 
v. Gideon, 138 P.2d 419, 157 Ran. 1. 
Act of creditor 

It has been held, however, that 
the application might be made to 
any one of the debts but it would 
not operate to interrupt the statute, 
the application being the sole act of 
the creditor.—^Royston v. May, 71 
Ala. 398. 

41. Ill —Aston V. Aston, 188 Ill. 
App. 12. 

37 CJ. p 1157 notes 33 [b], 35. 

43. Mass.—Ramsay v. Warner, 97 
Mass. 8. 

43. Vt—Corliss V. Grow, 2 A- 388, 

58 VL 702. 

4A Ark.—^Everton v. Day, 48 SW. 
900, 66 Ark. 73. 

Wis.—Lyle v. Baser, 73 N.W. 1008, 
98 Wis. 234. 

45. Ean.—Gum v. RicherL 58 P. 

236, 9 EAn.App. 57. 

43. Wash —Sanders v. Brown, 212 
P. 1070, 123 Wash. 611. 

37 G.J. p 1157 note 41. 

47. Mo.—^Relnhard v. Fluckiger, 94 
S.W. 994, 119 Mo.App- 465. 

48. Me—Blake v. Sawyer, 21 A. 
334, 83 Me. 129. 23 Am.SR. 762, 
13 L.R.A. 712. 

Mass.—Kennedy v. Drake, 114 NB. 
310, 235 Mass. 303. 

49. N.Y,—Shafer v. Pratt, 80 N-Y.S. 
109, 79 App.Dlv. 447. 

50. VL—^Robie v. Briggs, 9 A. 593, 

59 Vt 443, 59 Am.R 737. 

37 C.J. p 1157 note 48. 

51- La.—Dewar v. Beime, McG. p 
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75—Gardiner v. Montegut, APP., 
175 So. 120—W. T. Rawleigh Co. 
V. Thrasher, App., 153 So. 719— 
Sturgis V. Imperial Hotel, App., 
144 So. 268. 

Miss—G. Travis & Co. v. Mos¬ 
ley, 114 So. 628, 148 Miss. 36S. 
Wash.—^Bellingham Securities Syn¬ 
dicate V. Bellingham Coal Mines, 
125 P.2d 668. 13 Wash,2d 370. 
Aecoimt 

Where a payment is made on an 
account, a part of which is barred 
by limitations at the time payment 
IS made, and there is no direction 
as to what items on the account 
payment should be applied, the law 
authorizes application of It to the 
oldest Items on tbe account, al¬ 
though such items, except for pay¬ 
ment, would be barred by the stat¬ 
ute —^Brown v. Osborne, 124 S W. 
405, 136 Ky. 456. 
znstaUme&t debts 

(1) An undirected payment on an 
installment debt, every part of which 
IS due but unbarred at the time, will 
interrupt the statute as to all the 
installments.—Nesom v. D'Armond, 
13 La Ann. 294. 

(2) Where purchaser of realty 
made payment of one thousand dol¬ 
lars on note, which was j>ayable in 
monthly installments of twenty-five 
dollars, which pasrment was credited 
as principal on note without any¬ 
thing to indicate that parties ap¬ 
plied it to discharge of any par¬ 
ticular installments, payment would 
be applied to Installments first ma¬ 
turing after pasonent In order to pre¬ 
vent debt being barred by four-year 
statute of limitations.—Curry v 
O’Daniel, Tex.Civ.App., 102 S.W.2d 
481, error refused. 
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debt which, although not barred when payment was 
made, has become barred at the time of the suit,52 
it has also been held that if there is no application 
by the debtor, express or implied, at the time of 
payment, the creditor cannot afterward apply the 
payment to an outlawed debt.®3 
While a creditor may apply an undirected pay¬ 
ment to a barred debt,®^ unless the debtor ratifies 
the application's this will not remove the bar with 
respect to the balance of the debt®® since the im¬ 
plication is that the payment is of part of a larger 
subsisting debt,®^ although there is also authority 
to the contrary.ss it has been held that, where a 
debtor owes the creditor several notes, each com¬ 
pletely barred by limitations, and makes a general 
payment, the creditor may apply it to the largest 
note or to whichever will best subserve his inter¬ 
est and thereby renew that note.®® Where a pay¬ 
ment or several payments made do not correspond 
in amount with any item or items of the account, 
the debtor cannot claim application to any particu¬ 
lar item or items as to avoid the interruption of 
the statute as to the whole account.®® The undi¬ 
rected payments made out of his individual fund 
by a debtor who is also a member of a firm owing 
the same creditor cannot be applied to the firm debt 
so as to toll the statute as to the latter but where 
the payments exceed the individual account the sur¬ 
plus will be applied to the partnership debt so as to 
interrupt the statute.®* A creditor who has indirect¬ 
ly received money belonging to his debtor cannot ap¬ 
ply it to his debt so as to toll the statute.®* An un¬ 
disclosed intention of the debtor will govern the ap¬ 
plication of a payment made by him,®^ although it 
has been held that in such a case the payment will 


be applied according to intrinsic justice and equi¬ 
ty.®® Where the debtor directs the application to 
a specific item, the statute is not interrupted as to 
the unpaid items.®® An undirected partial payment 
once applied by the creditor cannot be altered after 
the debtor’s death and applied on another debt so 
as to revive it,®7 nor can the creditor’s application 
of a partial pa 3 rment as directed be thereafter al¬ 
tered without the consent of the debtor.®* 

§331. By Whom Made 

a. In general 

b. Agent 

c. Assignee, trustee, or receiver 

d. Committee of incompetent, guardian, 

or testamentary trustee 

e. Executor or administrator; heir, dev¬ 

isee, or life tenant . 

f. Husband or wife 

g. Joint or joint and several obligor 

h. Mortgagor or those claiming under 

him 

i. Partner 

j. Principal, surety, indorser, or guar¬ 

antor 

a. In General 

Where the action la In personam, part payment, 
In order to toll the statute of limitations, must be made 
by the debtor or someone duly authorized to make the 
payment; but an unauthorized payment may be ap¬ 
proved and ratified by the debtor. 

Where the action is in personam,®® part pay¬ 
ment, in order to toll the statute of limitations, must 
be made by the debtor^® or someone duly author- 


52. Ala.—^Robinson v. Allison, 36 
Ala. 525. 

37 C.J. p 1157 note 43. 

53. N.T.—Bitterly v. Gregrsr, 32 Hun 
258. 

54. Pa.—re Montsomery, 103 A. 
^33, 259 Pa. 412. 

37 C.J p 1157 note 49. 

55. Mo —^Thompson v. Richardson, 
195 S.W. 1039. 

55. Conn —Oorpus Jdrls dtad tn 
Clark V. Diefendorf, 147 A. 83, 36, 
109 Conn. 607. 

37 C.J. p 1157 note 61. 

St. Mass.—Kennedy v. Drake, 114 
KH. 810, 225 Mass. 303—Fond v. 
WUliams, 1 Gray 630. 

58. Vt.—Sanborn v. Cole, 22 A. 716, 
63 Vt. 690, 14 t,.R.A. 208- 

37 C.J. p 1158 note 53. 

59. Mo—^Miller V. Miller, 156 8.W. 
76, 169 MoApp. 432. 

:37 aJ. p 1158 note 66. 


6a vt. —^Hammond v. Hammond, 58 
A. 724, 76 Vt. 437. 

€1. N.T.—Camp v. Smith, 32 H.B. 
640, 136 N.T. 187—Camp v. Smith, 
1 N.T.S. 376. 

62. Vt.—^Robie V. BrisrSTS, 9 A. 593, 
69 Vt. 443, 59 Am.R. 737 

63. N.C—Cashmar-King: Supply Co. 
V. Dowd, 69 SE 685, 146 N.C. 191, 
14 AnnCas. 211. 

Ohio—Drouilliard v. Wilson, 1 Ohio 
Dec, Reprint, 656, 10 West-L-J. 
335. 

64. Vt.—Austin V. McClure, 15 A. 
161, 60 Vt. 453. 

65. Pa.—^Pardee v. Markle, 5 A. 36, 
111 Fa. 548, 66 Ajn.R. 299. 

66. Vt.—^Hicks V. Blanchard, 15 A. 
401, 60 Vt. 673—^Harris v. Howard, 
66 Vt. 695—Hod^e v. Manley, 25 
Vt. 210, 60 Am.D. 263. 

37 O.J. p 1169 note 65. 

67. Conn.—Coon's Appeal, 5'2 Conn. 

186 . I 


f 68. Mass.—Spinney v. Freeman, 119 
N.E. 798. 230 Mass. 356. 

37 C.J. p 1159 note 67. 

69. Neb.—^McLaugrhlin v. Senne^ 111 
N.Vr. 377, 78 Neb. 631. 

7a Ala—Mkynor v. Dillin, 2 SoJ3d 
440, 241 Ala. 362—Sibley V. Bow¬ 
en, 130 So. 647, 222 Ala. 13. 

Ill.—Joseph V. Carter, 47 N.E.2d 471, 
382 111. 461. 

La.—Guaranty Bank & Trust Co. v. 
Heiderich, 113 So. 161, 163 La. 
957—-Winter v. Ganl, App., 199 So. 
600. 

Mass.—^Provident Inst, for Savings 
in Town of Boston v. Merrill, 40 N. 
E.2d 280, 311 Mass. 168. 

Minn—Bernloehr v. Frednekson, 7 
N.W.2d 328, 213 Minn. 505. 

Mo—Coleman v. Trueblood, 172 S.W- 
2d 863, 361 Mo. 188. 

N.J.—Harr v. Du Bois, 19 A-2d 656, 
126 N.J.Law 343. 

N.T.—Brooklyn Sav. Bank v. Joseph 
Wechsler Estate. 180 N.E. 752, 259 
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ized to it,^i such as by his agent in fact or | teer,’* or stranger to the transaction between the 

in law,^* and not by a mere intermeddler,^* volun- | debtor and the creditor.^B 


9—^Benjamin v. Harley, 30 N. 
T.S.2d 471. 

Ohio.—^Prost V. Johnson, 43 X.E.2d 
277, 140 Ohio St. 315, 142 A.L R 
609—Coffey v. Calhoon, 152 N.B. 
736, 30 Ohio APP. 515. 

Okl.—Eichman v. Culver, 37 P.2d 
640, 159 Okl. 495. 

pa.—Dick V. Daylight Garage. 6 A. 
2d 823, 335 Pa. 224—Bell v. Hubsh- 
man. Com PI., 43 lAck.Jur. 63. 
Wash.— Walker v. Sleg, 161 P.2d 542, 
23 Wash.2d 552—^Pinnell v. Copps, 
271 P. 882, 149 Wash. 67«. 

37 C-J- P 1159 note 70. 

Illegality of payment 

In action on note barred by stat¬ 
ute, illegality of obligor's misuse of 
corporate funds in mahing part pay¬ 
ment cannot be relied on by him to 
nullify effect of payment.—^McMillan 
V. Sproat, 4 P.2d 899, 61 Idaho 236. 
Pledgor of note 

The pledgee of a promissory note 
may have the maker interrupt, pre¬ 
scription by making payment on the 
note, although the maker himself is 
the pledgor.—Bank of Minden & 
Trust Co. V. Barron, 152 So. 746, 178 
Da. 1023. 

n. Ala.—Guaranty Bank 4b Trust 
Co. V. Heiderich, 113 So. 161, 163 
Ala. 957. 

Aik.—PIggott Nursery Co. v. Davis, 
113 S.W.2d 1102, 196 Ark. 738. 
Colo.—Lowrey v. Harlow, 128 P. 148, 
22 Colo.App. 73 

D.C.—Cropley v. Eyster, 9 App.D.C. 
373. 

HI.—Joseph V. Carter, 47 N.B.2d 471, 
382 III. 461—^Wisconsin Lime & Ce¬ 
ment Co. V. Hultznan, 28 N.E.2d 
801, 306 IlLApp. 347. 

La.—Winter v. Gam, App., 199 So. 
600—Brock v. Sharkey, App., 191 
So. 137—^Aldridge v. Reed, App., 
190 So. 845. 

Mass.—^Provident Inst, for Savings 
in Town of Boston v. Merrill, 40 
N.R2d 280, 311 Mass. 168. 

Minn.—^Bemloehr v. Fredrickson. 7 
N.W.2d 328. 213 Minn. 505. 

Mo.—estate ex rel. State Life Ins. 

Co. V. Faucett, 163 S.W.2d 592. 
N.H.—^Merrimack Loan Co. v. Theo- 
dorou, 23 A.2d 855, 91 N.H. 487. 
N.Y.—^Brooklyn Sav. Bank v. Joseph 
Wechsler Estate, 180 N.E. 752, 259 
N.T. 9—Sanchez y. Spitzka, 48 N. 
T.S.3d 1'84, 183 Misc. 413—Ben¬ 
jamin V. Harley, 30 N.T.S.2d 471. 
Ohio.—Schmidt v. Hicdcs, 162 N.E. 
762, 28 Ohio App. 413—Coffey v. 
Calhoon. 152 N.E. 736, 20 Ohio 
App. 516—^Bruml v. Herol4, 14 
Ohio Supp. 123. 

Okl.—^Street v. Moore, 46 P-2d 73, 
172 OkL 336—^Eichnian v. Culver, 
37 P.2d 640, 169 OkL 495. 

Pa.—Dick V. Daylight Garage^ 6 A. 


2d 823, 835 Fa. 234—Bell r. Col¬ 
lins. 37 PaDist. & Co. 533, 42 
Lack Jur. 49—^Bell v. Hubshman, 
Com.Pl., 43 Lack.Jur. 63. 

Utah —^Bingham v. Walker Bros., 
Bankers, 283 P. 1055, 75 Utah 149. 
Wash.—Walker v. Sieg, 161 P2d 
542, 23 Wasli.2d 563—^Pinnell v. 
Copps. 271 P. 882, 149 Wash. 578. 
37 aJ. p 1169 note 70. 

Xnference of pexsonal iatant to pay 
A part payment which will toll the 
statute of limitations need not be 
made personally by the debtor, and 
it may be paid by another in his 
behalf with his knowledge or con¬ 
sent, or by hzs direction, but the 
debtor must stand in such a rela¬ 
tion to it as to warrant an mfeiv 
ence that by the payment he per¬ 
sonally intended to renew his prom¬ 
ise to satisfy the Indebtedness.— 
Abele v. Dietz, 46 N.E.2d 970, 312 
Mass. 685, 144 AJ^B. 1015. 

Effect of statute 

The statute providing that an ac¬ 
tion may be commenced on a note 
at any time within ten years after 
maWng of payment or new written 
promise to pay note does not mean 
that the payee may indorse pay¬ 
ments on the note which were not 
made by anyone authorized to m a k e 
them and so toll the running of the 
statute.—Joseph v. Carter, 47 N.B.2d 
471, 382 Ill. 461. 

Authority mt shown 

(1) Generally. 

N.C.—Hall V. Hood ex rel. Savings 
Bank & Trust Co. of Elizabeth 
I City. 179 S.B. 27, 208 N.a 59. 

I Okl —Street v. Moore, 45 P.2d 73, 
172 Okl. 336. 

(2) Payment of interest by no¬ 
tary public through whom money 
was borrowed, without: express and 
special authority, was held not to 
defeat prescription on notes as 
against maker.—Gaillardanne v. Lo- 
cascio. La App, 166 So. 505. 

(3) When money, which is not the 
property of defendant, is applied to 
payment of a debt after the statute 
of limitations has run, it does not 
effect a revival of debt as to defend¬ 
ant because defendant has no inter¬ 
est therein and the money so paid 
has only the effect of extinguishing 
the debt pro tanto.—Simpson v. Da¬ 
vis, La App., 130 S.W.2d 666. 

(4) Partial payment by maker on 
note given as additional security 
for prior note given by another mak¬ 
er to same payee does not toll run¬ 
ning of statute of limitations as to 
maker of prior note.—Street v. 
Moore, 45 P.2d 73, 172 OkL 336. 

Bank 

(1) Irrespective of the right of a 
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bank to set off against a note a 
deposit tv maker, such a set-off can¬ 
not of liself toll the limitations stat¬ 
ute. 

Ill.--Jos€ph V. Carter, 47 N.E.2d 471, 
382 m 461. 

Okl.—Shawnee Nat. Bank v. Marler, 
233 P. 207, 106 Okl. 71. 

(2) So a bank's use of bankrupt's 
checking balance to reduce bank¬ 
rupt's indebtedness on notes did not 
interrupt running of statute of limi¬ 
tations.—^In re Povill, C.C*A-N.T., 106 
F.2d 167. 

(3) Bank's application of a liQul- 
dating dividend paid to depositors, 
in partial jiayment of a note in 
which bank was payee, without 
knowledge of maker, under authority 
of a provision in note, did not pre¬ 
vent the running of prescription— 
Brock V. Sharkey, La.App., 191 So. 
187. 

(4> Clause of note executed by 
I husband and wife authorizing payee 
bank to apply the payment of any 
liabilities of the undersigned to 
bank, etc., related to other liabilities 
of makers of note, and was not an 
authorization to bank to apply the 
deposits of either maker as agent 
for each maker.—Joseph v. Carter, 
supra. 

(5) The application by receiver of 
closed bank of deposit on notes due 
bank from depositor without con¬ 
sent of depositor or resort to legal 
process did not interrupt running of 
statute of limitations against notes. 
—Baird v- Utecht, 274 N-W. 513, 67 
N.D. 491. 

Trustees of reUglons society 

In a jurisdiction where the board 
of trustees of a religious society 
IS incorporated and constitutes the 
legal corporate body, it only can re¬ 
move the bar of limitations against 
the right of a minister to recover 
from the society alleged salary due 
by making payments thereon; un¬ 
authorized payments by others are 
of no avail to remove the bar of the 
statute of limitations,—Gray v. 
Good, 89 N.E. 498. 44 Ind.App. 476. 

72. N.T.—Clute V. Clute, 90 N.E. 
988, 197 N.T. 439, 134 Am.SJEl. 891. 
27 LRA.,N,S., 146—Murdock v. 
Waterman, 39 N.E. 629, 145 N.T. 
55, 27 L.R.A. 418. 

73. La.—Long v. Dick6P*(on, 68 So. 
598, 127 La. 341. 

74. Mo.—Coleman v. Trueblood, 172 
S.W.2d 868, 351 Mo. 188. 

37 C.J. P 1160 note 73. 

75. Ark.—Smith v. Farmers' & Mer¬ 
chants' Bank, 35 S.W.2d 847, 183 
Ark. 235. 

HL—-Ashmore v. WoliC 64 NJBLZd 216, 
327 IlLApp. 413. 
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A part payment may be sufficient to toll the stat¬ 
ute of limitations although not made by the debtor 
personally-^® It has been held that the payment 
may be made by one expressly authorized to make 
it,77 by anyone who could be compelled to pay,78 
by one who has agreed in writing with the debtor 
to pay the debt,7® or by one who has assumed the 
debt;®® but some authority holds that payments 
made by one who assumes a debt and is accepted 
by the creditor as his debtor will not interrupt the 
statute as to the original debtor.® ^ It has also been 
held that part payment may be made by one acting 
with the debtor’s knowledge and consent,®® as by 
a stranger who makes the payment at the request®® 
and in the presence and with the consent®^ of the 
debtor, by the creditor pursuant to the direction and 


authority of the debtor,®® or by one whose unau¬ 
thorized act is afterward approved and ratified by 
the debtor;®® but it has been held that a pajment 
on the debt by one severally liable therefor does 
not suspend the statute of limitations as to all per¬ 
sons also liable w-ho have knowledge of it and as¬ 
sent to it.®7 A payment is effective when credited 
in pursuance of the terms of a will with the assent 
of the debtor.®® 

Time of conferring authority. It has been held 
that in order to toll the statute of limitations the 
person making the part payment must have been 
authorized to do so after maturity of the debt, and 
authority conferred before maturity cannot have 
the effect of interrupting prescription because it is 


Pa.—^Bell T. Collins, 37 Pa.Dl8t. & Co. 

533, 42 Lack.Jur. 49. 

37 C J. p 1160 note 74. 

76. Mass—Credit Service Corpora¬ 
tion V. Barker, 33 17.E.2d 293, 308 
Mass. 476. 

77- U.S.—Deitnck v. Greenberg', D. 

C.Mass, 15 P.Supp. 290. 

Idaho.—^McMillan v. Sproat, 4 P.2d 
899. 51 Idaho 236. 

Ill.—Joseph V. Carter, 42 N.B.2d 321, 
314 Ill.App. 630, reversed on other 
grounds 47 N.B 2d 471, 382 Ill 461. 
La—^Bank of Montgomery v. Cal¬ 
houn, App, 146 So. 61. 

Mass.—^Abele v. Dietz, 45 37.R2d 
970, 313 Mass. 685, 144 A.L.R 
1016—Credit Service Corporation 

V. Barker, 83 NE.2d 293, 308 Mass. 
476. 

Mich.—Comstock v. Horton, 209 H. 

W. 179, 235 Mich. 282. 

Neb —Elenke v. Hudson, 253 N W. 
687, 126 Neb. 551—Ckirpus JUxls 
anoted la, Stroud v. Payne, 247 N. 
W. 595, 698, 124 Neb. 612 
N.Y.—Coxpiur Juris cited in P. H. 
Carlyon, Inc v. Roberts, 64 N.T. 
S.2d 792, 793, 188 Misa 569, af¬ 
firmed 70 N.T.S.2d 133, 271 App. 
Div. 1060. 

Wis.—Goerllnger v. Juetten. 297 N. 

W. 361. 237 Wis. 543. 

37 C.J. p 1160 note 75. 

Payment by or on behalf of corpo¬ 
ration 

(1) Payment by officer or manag- 
mg head of corporation on behalf 
of corporation tolls statute as to 
corporation.—Jacksonville American 
Pub Co. V. Jacksonville Paper Co., 
197 So. 672, 143 Pla. 836. 

(2) Payments made on individu¬ 
al’s note by corporation which was 
created by and under the control of 
the Individual, tolled the statute of 
limitation on the note—^P. BL Carl- 
yon, Inc., V. Roberts. 64 N.Y.S.2d 
793, IS8 Mlsc. 669, affirmed 70 N.Y. 
S.2d 133, 271 App.Dly. 1060. 


(3) Interest payments made by 
corporation on officer directors* Joint 
note with corporation's funds be¬ 
longing to officer directors propor¬ 
tionately to their stock holdings 
tolled statute as to all officer direc- 
tora—^McNamee v. Graese, 245 N.W. 
924, 61 S.D. 46. 

Payment of dividends 

Fact that receiver of insolvent 
bank in which county treasurer had 
deposited funds in excess of deposi¬ 
tory bond, paid dividends at county 
treasurer's direction to his surety, 
which had paid county, arrested run¬ 
ning of statute of limitations on 
treasurer's obligation to repay sure¬ 
ty.—^Massachusetts Bonding & In¬ 
surance Co. V. Steele, 248 N.W. 648, 
125 Neb. 7. 

78. Mich.— Corpus Juris cited in 
Guardian Depositors* Corporation 
of Detroit v. Wagner, 283 N.W. 29, 
32, 287 Mich. 203. 

37 C,J. p 1160 note‘76. 

79. Mich.— Corpus Juris cited in 
Guardian Depositors’ Corporation 
of Detroit v. Wagner, 283 N.W. 29, 
32, 287 Mich. 202. 

Vt.—Huntington v. Chesmore, 16 A. 
173, 60 Vt. 666. 

80- La.—Cockfleld v, Farley, 21 La. 
Ann. 521. 

Mich— Corpus Juris cited In Guard¬ 
ian Depositors* Corporation of De¬ 
troit V. Wagner, 283 N.W. 29, 32, 
287 Mich. 202. 

81. Iowa—Hammond v Sale, 15 N. 
W. 585, 61 Iowa 38. 

82. Mass.—Abele v. Dietz, 45 N.F. 
2d 970. 312 Mass 686, 144 ALR. 
1015. 

Wis.—Goerlinger v. Juetten, 297 N. 
W. 361, 237 Wis. 643. 

83. Neb— Corpus ' Juris guoted in 
Stroud V. Payne, 247 N.W, 695, 
59S, 124 Neb. 612. 

37 C.J. p 1160 note 79. 
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84L N.H.—Chapman v. Boyce, 16 N 
H. 237. 

85. Mass.—^Buffington v. Chase, 25 
N.E. 977, 163 Mass. 534. 10 L.RA 
123. 

Credit on notes 

Where debtor sent notes to credi¬ 
tor, several of which were payable 
to parties Jointly, and creditor re¬ 
ceived them with understanding that 
any proceeds collected therefrom 
were to be credited on debtor's ac¬ 
count, and that creditor was agent 
of debtor to make such credits, cred¬ 
iting of payments had same effect 
as voluntary payments made by 
debtor in interrupting operation of 
statute of limitations —Dodge v. 
East, 64 P2d 1270, 100 Colo, 36. 

86. La—Sullivan v. St Anna's 
Chapel of State of Louisiana. 123 
So. 118, 168 La 383—Roberson v. 
Roberson, App, 189 So 303 

Minn.—Bemloehr v. Fredrickson, T 
N.W 2d 328, 213 Minn. 605 
Mo—Caneer v. Kent, 119 S.W.2d 
214, 342 Mo. 878. 

NY.—Sanchez v. Spitzka. 48 N.Y.S. 

2d 184, 183 Misc 413. 

37 C.J. p 1160 note 82. 

A credit Indomement made on the 
note by a payee without the original 
knowledge or consent of the maker 
may he orally ratified# and when so 
ratified by the maker is as binding 
on him as though he had originally 
made the payment under circum¬ 
stances amounting to an acknowl¬ 
edgment of the debt—Gorrill v. 
GofC, 84 P2d 953, 148 Kan. 765. 124 
A.LR. 223. 

87. Wis.—^Zuehlke v. Angel, 282 N 
W. 679, Z29 Wis. 386—Bank of 
Verona v Stewart, 270 N.W. 634, 
223 Wis. 577. 

sa Or—^Marshall v. Marshall, 394 
P. 425. 98 Or 500 
37 C.J. p 1160 note 83. 
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rot a special acknowledgment of the debt.89 

Proceeding in rem. Where the proceeding is in 
rem, as an action to foreclose a mortgage, the ques¬ 
tion is not whether the payment was by some one 
having authority to bind another but whether it 
was made by some one having authority to bind the 
properto-\®® 

Payment by operation of law, A payment made 
by operation of law ordinarily does not affect the 
running of the statute of limitations.®^ 

Cotenants, Since the interests of tenants in com¬ 
mon are several and not joint, one tenant in com¬ 
mon of mortgaged land cannot by part payment of 
the mortgage take it out of the statute of limita¬ 
tions as to a cotenant,®® especially where the lat¬ 
ter is an infant and no guardian is appointed for 
him.®® 

A municipal corporation may toll the statute of 
limitations as to its indebtedness by making a part 
payment thereon.®^ 

b. Agent 

Part payment by an authorized agent binds the prin¬ 
cipal with respect to tolling of the statute of limitations. 

Payment is effectual to suspend the statute of 
limitations when made by an agent specially au¬ 
thorized to make it,®® or by a general agent and 
manager of the debtor’s business,®® even where the 
payment is made on a debt owing by the principal 
to him.®7 In this respect parol appointment has 
been held sufficient to authorize an agent to make 
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a payment necessary to suspend the operation of 
the statute of limitations.®® The principal will not 
be bound, however, by a payment which is not 
within the scope of the agent’s real or apparent au¬ 
thority,®® although an unauthorized payment may 
become effectual by subsequent ratification.^ A pay¬ 
ment by an agent who holds the money of the prin¬ 
cipal for an unreasonable time before making it 
will not start the running of the statute anew.® 
Payment made by one acting as agent of an estate 
will not revive the debt of the ancestor against the 
heirs.® 

c. Assignee, Trustee, or Beceiver, 

Generally payment made by a third person, such as 
an assignee or receiver, to whom property has been 
turned over to be applied on indebtedness of the trans¬ 
feror does not toll the statute of limitations on the debt¬ 
or's liability. 

As a general rule, where property is turned over 
to third persons to be applied on indebtedness, pay¬ 
ments made by such person do not toll the statute 
of limitations on the liability of the debtor^ unless 
it clearly appears that it was the debtor’s intention 
that such persons should have the power to revive 
the whole debt.® So the payment of a dividend or 
other distribution to a creditor by the assignee or 
receiver of an insolvent debtor is not such part pay¬ 
ment of a debt as will take the residue out of the 
statute of limitations against such debtor® unless 
such is the effect of a statute.^ The same rule ap¬ 
plies in the case of a payment by a trustee in bank¬ 
ruptcy.® The running of the statute of limitations 
against the liability of a debtor is not interrupted 
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89. lia.—^Brock v. Sbarkey, App., 
191 So. 137. 

90. Mont.—Humbird v. Amet, 44 P. 
2d 756, 99 Mont. 499. 

37 C.J. p 1160 note 37. 

51. Kan.—^Pirst Nat. Bazik v- Bangs. 
136 P. 915, 91 Kan. 54—Oorpos Ja- 
zis cited in Pessemier v. Zeller, 
62 P.2d 882, 884, 144 Kan. 726, 107 
A.L..R. 1523. 

52. Ind.—Weidenhammer v. Mc¬ 
Adams, 98 N.K. 883, 52 Ind-App. 
98. 

37 g!j. p 1166 note 22. 

53. Ind.—Weidenhammer v. Mc¬ 
Adams, supra. 

37 C.J. p 1166 note 23. 

S4b Ark.—^Forrest City v. Forrest 
City Bank, 172 S.W. 1148, 116 Ark. 
377. 

sa. Kan.—Schiltz v. Wokal, 121 P.2d 
240, 154 Kan. 678. 

La.—Cozpas Jtizis quoted In Ouar^ 
anty Bank & Trust Co. v. Heide- 
riefa. 113 So. 161, 164, 163 La. 957. 
.N-T.—Scott ▼. Palmer, 286 N.T.S. 


453, 246 AppIMv. 379, affirmed 6 
N.B2d 407, 273 N.T. 471. 

37 C.J. p 1162 note 30. 

90. N.T.—^McDonald v. McDonald, 7 
N.T.S 935. 5 Silv.Sup. 28. 

37 C.J. p 1162 note 31. 

97- N.T.—Blanchard v. Jefferson, 43 
N.T.S. 152. 13 App-Dlv. 314, affllrm- 
ed 57 N.B. 1104, 162 N.T. 630. 

98. N.T.—^Utica First Nat. Bazik v. 
Ballou, 49 N.T. 155. 

99. Ark.—^Piggott Nursery Co. v. 
Davis, 113 SW.2d 1102, 195 Ark. 
738. 

37 O.J. p 1163 notes 30 Cal-Ic], 33. 

1. Minzi.—Clarkin v. Brown, 83 N. 
W. 351, 80 Minn. 361. 

N.T.—Security Bank v. Finkelstein, 
145 NTS. 5. 160 App.Div. 316, af¬ 
firmed 112 N.E. 1076, 217 N.T. 707. 

2 . Mich.—Sweet v. Bills, 67 N.W. 
535, 109 Mich. 460. 

3. N.T.—^Matteson v. Falser, 67 N. 
T.S. 612, 56 AppJDlv. 91, 31 N.T. 
Clv.Proc. 198, modified on other 
grounds 66 N.B. 110, 173 N.T. 404. 
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4L Wash —^Berteloot v. Remlllard, 
228 P. 690, 130 Wash. 587. 

A flduoiazy has no power to re¬ 
vive trust estate's debt, barred by 
statute of limitations, as against 
beneficiary personally, by part pay¬ 
ment thereof.—Credit Service Cor¬ 
poration V. Barker, 33 N.B.2d 293, 
308 Mass. 476. 

5. Wash.—^Berteloot v. Remillard, 
228 P. 690, 130 Wash. 587. 
a Okl.—^Berry Dry Goods Co. ▼. 

Jones, 58 P.3d 529, 177 Okl. 278. 
Utah.—^Holloway v. Wetzel, 45 P.2d 
565, 86 Utah 3*87, 98 A.L.R. 1006. 
37 C.J. p 1160 note 90, p 1161 note 
99. 

7. Kan.—^Letson v. Kenyon, 1 P. 

.563. 31 Kan. 301. 

37 C.J. p 1161 note 91. 
a Ark.—CoTpoB Jnzls dted in 
Bank of Searcy v. Kroh, 114 S.W. 
2d 26, 28. 195 Ark. 785. 

Kan.—Corpus Jtueis cited in First 
Nat. Bank v. Signs, 73 PAd 1109, 
1110, 146 KazL. 801. 

37 aJ. p 1161 note 93. 
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by a payment by a trustee made out of the proceeds 
of the trust property® by applying to the debt the 
proceeds of a sale under foreclosure decree.^® 

It has also been held that a payment by an as¬ 
signee does not operate to suspend the statute as 
against the assignor’s joint debtor^i or indorser,^® 
even where the assignee is himself the indorser.^® 
However, if the joint debtor induces a creditor to 
file his claim against the insolvent’s estate and 
await the collection of the dividend before pro¬ 
ceeding against him, the payment of a dividend 
marks a point from which the statute will begin 
to run anew as to him.^^ 

Payment by directors of a dissolved corporation 
revives the debt on which it was made where by 
statute they are to be deemed trustees for the bene¬ 
fit of creditors and stockholders.^® 

Application of amounts due hank depositor or 
shareholder, A bank receiver’s application of a 
deposit on an indebtedness of the depositor to the 
bank does not toll the statute of limitations on the 
indebtedness unless the depositor authorized or con¬ 
sented to the applic^ion.^® Likewise a bank re¬ 
ceiver’s application of dividends to a stock assess¬ 
ment made against a shareholder does not toll the 
statute of limitations for recovery of the assessment 
in the absence of consent to the application.^^ 

Tolling statute as to trustees liability. Payments 
of portions of a trust fund by the trustee to the 
beneficiary toll the statute of limitations as to the 
trustee with respect to the beneficiary’s right to 
sue to enforce the trust and to recover the amount 
of trust moneys misappropriated by the trustee.^® 

d. Gommittee of Incompetent^ Guardian, or 
Testamentary Trustee 

Payment by the committee of an Incompetent or by 


a guardian or testamentary trustee may sometimes soe- 
pend the statute of limitations. 

A debt against a lunatic is not revived by a pay¬ 
ment made by the committee under order of the 
court for distribution but it has been held oth¬ 
erwise as to a voluntary payment made by the com¬ 
mittee, at least where the debtor approved and rat¬ 
ified the payment after he was adjudged competent 
and his committee was discharged.®® 

A payment properly made by a guardian on an 
indebtedness which he himself has created by au¬ 
thority of the court prevents the running of the 
statute of limitations.®! Likewise a payment 
one as guardian of the person for an estate he is 
administering as guardian of the person and es¬ 
tate will interrupt the running of the statute;®® but 
it has been held that a natural tutrix, who remar¬ 
ries without convoking a family meeting to advise 
as to continuing as tutrix, is without power to bind 
the minor by pa 3 anent of interest on a debt for 
which the latter is bound.®® 

A testamentary trustee’s payment to plaintiff re¬ 
mainderman after the life tenant’s death tolled the 
period of limitation prescribed by statute for bring¬ 
ing suit against the trustee’s executor.®^ 

e. Executor or Administrator; Heir, Devisee^ 
or Life Tenant 

Unless otherwise provided by statute, m part pay¬ 
ment by the personal representative of a decedent on a 
debt of the estate tolls the statute of limitations as to 
the unpaid residue, but the statute ordinarily Is not 
tolled by payment by an heir or devisee, and payment by 
one heir will not revive the debt against other heirs. 

In the absence of a statute to the contrary, it is 
generally held that a partial payment made by the 
personal representative of a decedent on a debt of 
the estate before the period of limitations has ex- 


9. Mo.—Leach ▼. Asher, 20 Mo.App. 
656. 

37 C.J. p 1161 note 07. 

la S.C.—Gibson V. Lowndes, 5 S.B. 
727, 28 S.C. 285. 

11 . N-T.—Matter of Neher, 109 N.T. 
S. 1090. 57 Misc 527, 6 Mills SuTr. 
822, affirmed 112 N.Y.S. 1138, 128 
App.Div. 882, affirmed 90 N.B. 
1162, 196 N.Y. 565. 

87 C.J. p 1161 note 94. 

18. Mass.—Credit Service Corpora¬ 
tion V. Barker, 33 hr.E.2d 293, 308 
Mass. 476. 

Passiva acgnleBoeiLce 
An indorser's mere passive ao- 
qnlescence in creation of trust fund 
by maker of indorsed note, one to 
whom she had conveyed realty in 
trust for indorser, and others, for 


payment of interest on note, and 
making: of interest payments, did not 
warrant finding: that indorser Im¬ 
pliedly promised to pay balance due 
on note, as required to remove bar 
of statute of limitations.—Credit 
Service Corporation v. Barker, supra. 

13. Pa—^Merchants' & Manufactur¬ 
ers' Bank v. Watson, 46 Pa. 810, 84 
Am.D. 549. 

14. N.H—^Pine Hiver Bank v. Swa- 
zey, 47 NH. 154, 

15. Kan.—^Bank of Topeka v. Valk 
Mfgr. Co., 194 P. 688, 108 Kan. 176, 
rehearing: denied 195 P. 599, 108 
Kan. 176. 

le. Kan.—Pessemier v. Zeller, 62 P. 
2d !882, 144 Kan. 726. 107 A.L.R. 
1623. 


17- TT.S.—Powell v. Malone, D.CLN. 
C., 22 F.Supp. 300. 

18. hr.J. —^Livingston v. Rein, 83 A. 
2d 840, 133 N.‘j.Sq 585. 

19. Pa.—Appeal of Raeder, 31 A. 
929. 167 Fa. 597. 

20. N Y.—Jakobson v. Lawrence, 
156 N.Y.S. 635, 93 Misc 61. 

21. Kan.—Winfield First Nat Bank 
V. Bangs. 136 P. 916, 91 Kan, 54, 
affirmed 140 P. 896, 92 Kan. 270. 

37 C.J. p 1162 note 27. 

22. La—Succession of Dudker, 16 
La.Ann. 758. 

23. La.—Grant v. Maier, 32 La.Ann. 
61. 

24. D.C.—Natioiaal Savingps & Trust 
Co. V. Ryan. 262 F. 613, 49 AppJJ- 
a 159. 
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pired operates to interrupt or toll the statute as to 
the unpaid residue^^^ and likewise payments by an 
executor of an executor on claims against the orig¬ 
inal testator interrupt the running of limitations on 
the claims.2® A payment not sanctioned by law, 
however, made by an executor, will not be effec¬ 
tive against one interested in the estate,27 and it 
has been held that an executor is without author¬ 
ity to revive a debt against which the statute of 
limitations has run.28 Under some statutes it is 
expressly provided that part payment on a debt of 
decedent made by his personal representatives either 
before or after the debt is barred does not operate 
to take it out of the statute of limitations.^^ Pay¬ 
ments on a mortgage debt against a testator which 
are made without the knowledge or consent of his 
devisees and the person subsequently appointed ex¬ 
ecutor of his will have been held not to suspend the 
statute of limitations as to the debt;30 and it has 
been held that a joint payment by plaintiff and her 
daughter as two of her husband's three executors, 
to herself as her son's administratrix on notes giv¬ 
en by the father to his son, and a joint acknowledg¬ 
ment by them of the notes as existing debts, made 
to avoid limitations on the notes, are voidable by 
anyone interested in the estate.^^ 

It has been held that if the personal representa¬ 
tive makes a payment on a claim against decedent 
on a joint indebtedness, after allowance and be¬ 
fore the bar, the statute is suspended as to such 
coobligor, *2 but it has also been held that a pay¬ 
ment by the personal representative will not affect 


the surviving joint debtor.** In any case, a mere 
allowance of a claim against the estate of a de¬ 
ceased joint debtor after the bar of the statute has 
become complete will not take the claim out of the 
operation of the statute in favor of the codbligor.*^ 
Payment by a sur\uving joint maker of a note will 
not prevent the statute from running in favor of 
the heirs of a deceased joint maker,** and this has 
also been held to be true of a payment by the ad¬ 
ministrator of a joint and several promisor.*® 

Where the administrator or executor has under¬ 
taken a personal obligation to pay a debt of the 
testator*^ or of the estate,** part payment in per¬ 
formance of such obligation tolls the statute of 
limitations with respe'et to the representative's per¬ 
sonal liability. So an administratrix's payment aft¬ 
er her husband’s death of interest on a mortgage 
on community property signed by her individually 
has been held to toll the statute of limitations 
against foreclosure by the mortgagee.*® It has 
been held, however, that a part payment out of the 
representative's own funds on an overdue debt of 
his decedent will not stop the running of the stat¬ 
ute in favor of the estate.**® 

The statute of limitations on a decedent's debt 
is not tolled by a payment made by the heirs or 
devisee of the debtor^^ except where it is otherwise 
pro'vided by statute.^* Payment by an heir has 
been held to toll the running of limitations on de¬ 
cedent's debt with respect to his interest in de¬ 
cedent's estate,^* but payment by one heir will not 


2SL IIL—Wauabop v. Bartlett, 46 N. 

B. 197, 165 Ill. 124. 

24 C.J. p 301 note 65, p 302 notes 67, 
6 S, p 788 notes 64-68. 

AS tkgataimt devlBees 
Where the executor is authorized 
by the will to pay debts and to set¬ 
tle the estate without intervention 
of court, his payment to a mortga¬ 
gee will stop the running of Ilmlta^ 
tions in favor of devisees of the 
mortgaged land.—North Pacific 
Hortg. C3o. V. Sieler, 264 P. 4, 146 
Wash. 530. 

Part payment by one of two or 
more personal representatives will 
Bxreat the running of the statute. 
—Hamlin v. Smith, 76 N.T.S. 258. 
72 App.Div, 601—Heath v. Grenell, 
61 Barb., N.T., 190. 

N.T.—^Rosltzke V- ICeyer, 162 N. 
T.S. 613, 176 App.Div. 193. 

37 C.J. p 1161 note 9. 

■7. Colo.—Lowrey v. Harlow, 123 P. 

143, 22 Colo.App. 73. 

*7 <U. p 1159 note 70 [ej (3)—^24 
G.J. p 302 note 69 [cl. 

N.T.—Woods V. Feeney, 290 N. 


Y.S. 990, 249 App.Div. 628, certio¬ 
rari denied 291 N.TS. 964, 249 
App.Div. 746. 

24 C.J. p 302 note 66. 

29 . Va.—St. Joseph’s Soc. v. Vir¬ 
ginia Trust Go., 9 BJBM 304, 175 
Va. 503—Gwinn v. Farrier, 166 S, 

B. 647, 159 Va. 183- 

30. S.C.—Gibson V. Lowndes, 5 SJB3. 
727, 28 S.C. 285. 

31. Hass.—^Haskell v. Hanson, 86 N 
EL 937, 200 Hass. 599, 123 Am.S.R 
452. 

37 C.J. p 1161 note 6. 

8 a. Ark.—^Fendley v- Shults, 218 S. 

W. 197, 142 Ark. 180. 

37 C.J. p 1161 note 8. 

33L S.C.—Smith v. Townsend, 43 6. 

C. Ii. 44. 

Family aooount 

Payment by wife of family ac¬ 
count in capacity of administratrix 
of husband's estate does not toll 
statute of limitations as to her 
personal liability for the account.— 
Haddad v. Chapin, 279 P. 683, 158 
Wash. 163. 


34w Ho.—Smith v. Irwin, 37 HO. 169, 
90 Am.D. 875. 

37 C.J. p 1161 note 7. 

35. S.C.—Smith v. Townsend, 48 S. 
CIi. 41. 

Wis.—HcLean v. HcLean, 199 N.W. 
459, 184 WiB. 495. 

3& Hass.—Hathaway v. Haskell, 9 
Pick. 42. 

37. Ark.—Cates v. Rogers, 104 S.W. 
2d 464, 193 Ark. 1071. 

3& Wash.—^In re Frye's Bstate^ 4 
P.2d 639, 164 Wash. 660. 

39. Idaho.—^Holland Bank v. Brock¬ 
man, 14 P.2d 621, 52 Idaho 324. 

40. N.T.—^Heath v. Grenell, 61 Barb. 
190. 

41. S.C.—Gibson v. Lowndes, 8 S.B. 
727, 28 S.C. 285. 

24 C.J. p 788 note 66 [a} (2). 

43. Philippine.—^Veloso v. Fonta- 
nosa, 13 Philippine 79. 

87 C.J. p 1162 note 14. 

4& Ho.—^Barnes v. BubankA -App., 
38 S.W.2d 265. 
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revive the debt against other heirs^^ except where 
the pa 3 niient is made by one heir as agent of the 
others.^5 

Payment by heir of mortgagor, Pa 3 mient by an 
heir of the mortgagor tolls the statute of limita¬ 
tions as to his interest in the land.*® However, 
payment by the heirs of a mortgagor will not in¬ 
terrupt the statute as to a grantee of the latter of 
a portion of the mortgaged lands who did not as¬ 
sume any part of the mortgage debt*^ in the ab¬ 
sence of a showing that the payment was made as 
agent of the mortgagor with real or implied author¬ 
ity to vary or extend the mortgagor’s liability.*® 

Life tenant. Where a life tenant who makes 
payments on a debt chargeable against the estate 
also owns the reversionary estate subject to be di¬ 
vested on the happening of a future uncertain con¬ 
tingency, his payments will interrupt the running 
of the statute as to those entitled on the occurrence 
of the contingency.*® Where a life tenant of mort¬ 
gaged property, in order to protect his life estate, 
from time to time pays the principal and interest 
on the mortgage, which is past due, each pa 3 ntnent 
of interest operates as a new admission of indebt¬ 
edness, sufiSicient to postpone the running of the 
statute of limitations against the life tenant’s right, 
on paying the debt in full and being subrogated to 
the mortgagee’s rights, to foreclose the mortgage as 
against the remaindermen, since in making such 


payments the tenant represents the whole estate and 
all interested therein.®® 

f. Husband or Wife 

In some Jurisdictions, but not In others, part pay- 
ment by the husband on a Joint indebtecTness of himself 
and wife will not suspend the statute as to her unless 
she has authorized the payment, and payments by a 
wife on her husband’s debt made without his authority 
will not toll the statute as to him. 

In some jurisdictions a part payment by the hus¬ 
band on joint notes or other indebtedness of him¬ 
self and wife will not suspend the statute as to 
her®i except where she authorizes or participates 
in such payment to such an extent as to be bound 
thereby®® or where the indebtedness is a communi¬ 
ty obligation as to whidi the husband is regarded 
as an agent authorized to bind the community prop¬ 
erty by his payment.®® In other jurisdictions, where 
payment by one joint obligor binds the other, the 
statute of limitations is tolled as to the wife ty 
payment on the part of the husband, without regard 
to her authorization of such payment.®* No prom¬ 
ise of the husband which will remove the bar of 
the statute of limitations in favor of the wife can 
be implied from part payment by him of a debt con¬ 
tracted by her before marriage.®® 

It has been held that where a wife joins her hus¬ 
band in a note and mortgages her land to secure 
it,®® or mortgages her land to secure his individual 


44. N.J.—Hames t, H&lnes, 54 A. 
401, 69 N.J.Law 39. 

37 C.J. p 1162 note 16. 

45. Al8U—Cooli: V. Atkins, 66 So. 224, 
173* Ala. 368. 

37 C.J. p 1162 note 17. 

46. m.—Lyman v. Zearlng; 137 Ill. 
App. 361. 

37 C.J. p 1162 note 18. 

47. N.T.—^Murdock v. Waterman, 39 
N.E. 829. 146 N.T. 55, 27 LRA. 
418. 

37 G.J. p 1162 note 19. 

48. N-T.—^Benjamin v. Harley, 30 N. 
Y.S.2d 471. 

49. Ill.—^Pinkney v. Weaver, 74 N. 
B. 714, 216 Ill. 165. 

50. N.T.—Bonhoff V. Wiehorst, 108 
N.T.S. 487, 67 Misc. 456. 

51. Conn.—Apuzzo v. Hoer, 4 A.2d 
424, 125 Conn. 196, 121 A.L.B. 642 

Mich—Curtiss v. Perry, 86 N.W 
1131, 126 Mich. 600. 

Utah—HoUoway v. Wetajel, 46 P.2d 
665, 86 Utah 887, 98 A.L.R. 1006. 
Wis.—^McLean v. McLean, 199 N.W. 

459, 184 Wls. 496. 

37 C.J. P 1163 note 46. 

Payments Bubseauant to divorce 
Payments made by husband on in¬ 
debtedness, represented by note and 


mortsragre executed by husband and 
wife, subsequent to divorce decree 
under which husband was to pay 
note and mortgasre and wife was 
awarded property on which mort- 
srasre was lien, did not axreat runmngr 
of statute of limitations as to wife. 
—Addison v. Stafford. 43 P.2d 202. 
183 Wash. 313. 

58. Kan.—^Hayes v. Reid, 64 P2d 
19,145 Kan. 61. 

N.T—^In re Putherer’s Estate, 60 
N.T.S.2d 741. 

Wash.—Pederson v. Jordan. 32 PAd 
114, 177 Wash 879. 

Authorization not showiL 
Utah.—Holloway v. Wetzel, 45 P2d 
565, 86 Utah 387, 98 A.L.R. 1006. 
Payment as administratrix 
Where holder of note executed by 
husband and wife and secured by 
mortgagre on husband's farm did not 
file claim against husband's estate, 
but wife allegedly as administratrix 
of husband's estate paid interest 
from income of farm, interest pay¬ 
ment suspended, as to wife, running 
of statute of limitations, since she 
personally made, or participated in 
making, payment.—Ross v. Simser, 
258 N.W. 682, 193 Minn. 407. 

Status of property 
Payment by husband, under clr- 
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cumstances implying consent or au¬ 
thorization of wife of interest on 
mortgage note executed by himself 
and wife tolled statute of limitations 
as to wife, whether mortgaged prop¬ 
erty was community or wife’s sepa¬ 
rate property.—^Milroy v. Movie, 63 
P.2d 496, 189 Wash. 17. 

63. Wash.—Milroy v. Movie, supra 
—Catlln V. Mills, 247 P. 1013, 14D 
Wash. 1, 47 A.L.R. 646. 

Mortgage to seonre separate debt 
It has been held, however, that 
where the property of the commum- 
ty had been mortgaged to secure the 
separate debt of the husband the 
wife then occupied merely the po¬ 
sition of a surety, and was not 
bound by the husband's act in te- 
newing his separate ohligation,— 
Stubblefield v. McAuliff. 55 P. 637, 26 
Wash. 442. 

54w *Cal.—Casner v. San Diego Trust 
& Savings Bank, 94 P.2d 65, 34 Gal 
App.2d 534, stating Missouri rule. 
N.J.—Smith V Smith, 169 A. 716, 12 
NJMisc. 37, affirmed 174 A. 758» 
113 N-JLaw 606. 

55« Vt.—Farrar v. Bessey, 2 Vt 89. 

56. Kan.—Jackson v. Longwell, 64 
P. 991, 63 Kan. 93. 

37 C.J. p 1162 note 36. 
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note,®7 or joins him in a mortgage of the home¬ 
stead to secure a note executed by him alone®* or 
their joint note,®* or joins in a mortgage of the 
husband’s land securing his individual debt for 
the purpose of relinquishing dower and homestead 
rights,®* payments made by him will suspend the 
statute as to her in respect of foreclosure of the 
mortgage. 

It has been held that payments by a wife on her 
husband’s debt made without his authority, knowl¬ 
edge, consent, or ratification will not toll the stat¬ 
ute as to him,®l and payments made by a wife on 
her own indebtedness do not stop the running of 
limitations as to an account standing in the name 
of the husband alone.®^ However, payments made 
by the wife on a joint indebtedness of husband and 
wife interrupt the running of the statute of limi¬ 
tations as to the husband where such payments were 
made with the husband’s knowledge and conseilt®* 
Where the husband consents to the creditor’s ap¬ 
plication of the w’ife’s property to payment of a 
joint indebtedness, such application does not toll the 
running of the statute of limitations as to the 
husband on the ground of authorized agency on the 
husband’s part where the husband ivas not shown 
to be authorized to consent to the application, 
which was without the wife’s knowledge, and there 
was no ratification thereof by her.®^ Payments 
made by a wife during coverture on her husband’s 
debt do not change the nature and duration of a 


lien on lands constituting her separate property to 
w*hich she has given her consent by an instrument 
in writing as required by the state constitution.®® 
A wife’s payment of interest on her husband's sep¬ 
arate obligation does not toll limitations on another 
independent obligation to which she was a party, 
where she did not authorize or ratify application of 
the payment to the latter obligation,®® and a pay¬ 
ment on a joint obligation of husband and wife does 
not revive the indebtedness against the wife where 
the payment is made solely on the husband’s behalf 
and without the intention of recognizing the debt 
as the wife’s obligation.®^ 

g. Joint or Joint and Several Obligor 

In some Jurisdictions, but not In others, payment 
made by one joint debtor without the acquiescence, con¬ 
sent, or ratification of the other Joint debtors will not 
operate to suspend the running of the statute of lim¬ 
itations as to the latter. 

It has been judicially recognized that the courts 
are not in harmony as to the effect of a partial pay¬ 
ment made by one of several joint obligors on the 
running of the statute of limitations as to the other 
obligors.®* In some jurisdictions, said to repre¬ 
sent the weight of authority,®* it is the rule, some¬ 
times by virtue of express statutory provision,^® 
that payment made by one joint debtor without the 
acquiescence, consent, or ratification of the other 
joint debtor will not operate to suspend the run¬ 
ning of the statute of limitations, as to the lat¬ 
ter nor will the payment revive a barred debt 


S7- U.S.—Cross V. Allen, Or., 12 S. 

Ct 67, 141 U.S. 528, 36 XilSd. 843. 
sa. N.D.—Omlie v. O’Toole, 112 N. 

W. 677, 16 N.D. 126. 

37 C J. p 1163 note 40. 

59. Kan.—^Fuller v. McMahan, 67 F. 
S2S, 64 Kan. 441. 

eo. Ky.—Olift V. Williams, 51 S,W. 
821. 21 Ky-Lu 651. 

61. Mass.—^Butler v. Price, 116 
Mass. 578. 

37 C.J. p 1163 note 46. 

62. Ky.—^Burnett Bros. ▼. Helburn, 
S7 S.W.2d 371, 261 Ky. 245. 

93. Mich.—^Hupp Farm Corporation 
V. Neef, 292 N.W. 689, 294 Mich. 
160. 

64. HI—Joseph v. Carter, 47 N.E. 

2 d 471, 383 HI 461. 

Application of 1>ank acoonat 
Where note executed by husband 
and Wife to payee bank was past 
due and husband's consent for bank 
to apply wife’s private account to 
note was without wife’s authority, 
husband had made no payment on 
note and could not give bank au¬ 
thority as agent to make the ap¬ 
plication, application of wife’s bank 
deposit to note did not constitute^ 


such a payment by husband as 
tolled the ten-year limitation stat¬ 
ute as to husband.—Joseph v. Carter, 
supra. 

6 5. Fla—Gaulden ▼. Wamock, 64 
So 603, 79 Fla. 669. 

66 . Ky.—^First State Bank of Pine- 
ville V. Parrott, 76 S.W.2d 46, 256 
Ky. 615. 

67. Ill.—^Daracius v. Klimowicz, 12 
N.E2d 324, 293 HIJ^P. 627. 

68 . Conn.—Oozpmi Otuis etted In 
Broadway Bank & Trust Co. v. 
Longley. 165 A. 800, 801, 116 Conn. 
557. 

Neb.—Hall v. Rogers, 202 N.W. 908, 
113 Neb. 290. 

N.D.—LAnglie v. Loge. 230 N.W. 311, 
59 N.D. 899, 71 A-LuR. 373. 

37 C.J. p 1163 note 51. 
Acknowledgment or new promise by 
joint obligor see supra 5 618. 

“The rule that a part payment by 
one Joint debtor will toll the running 
of the statute as regards the other, 
which was at one time the common 
law of England, has been changed by 
statute there and in a number of 
jurisdictions In this country in 
which It was early adopted; it has 
never been accepted in some of our 
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states; m others, where once recog¬ 
nized, it has been repudiated by ju¬ 
dicial decisions; and in others, it 
has been limited In its scope or fol¬ 
lowed with reluctance as a rule es¬ 
tablished by early decisions.”— 
Broadway Bank & Trust Co. v. 
Longley, 165 A. 800. 801. 116 Conn. 
557. 

69. Ala.—Burnett v. Waddell, 27 So. 
2d 1, 248 Ala. 189. 

Neb.—^Hall v. Rogers, 202 N.W. 908, 
113 Neb. 290. 

70. Mass.—Abele v. Dleta 45 NE. 
2d 970, 312 Mass. 685, 144 A.L 1 .R. 
1015. 

Wis.—Accola v. Giese, 271 N.W. 19, 
223 Wis. 431—^In re Schmidt's Es¬ 
tate, 261 N.W. 240. 218 Wis. 444— 
Kline V. Fritsch, 250 N.W. 837, 218 
Wis. 51. 

37 C.J. p 1163 note 54. 

Statute hSld tnap]>lieaiae 

Statute does not apply where par¬ 
ties sought to be held axe not joint 
contractors.—Guardian Depositors’ 
Corporation of Detroit v. Wagner. 
283 N.W. 29, 287 Mich. 202. 

71. U.S.—^Zaks V. Elliott, C.CLA.S. 
C, 106 F.2d 425. 

Ala.—Barnett v. Waddell, 27 Sb.2d 
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as to the joint debtor,*^® even where the payment is 
made through him, the creditor being informed of 
the source of paymentJ^ The same rule applies 
where the contract of indebtedness is joint and sev¬ 
eral, 74 especially where the parly sought to be 
charged did not sign the evidence of debt but his 
promise was collaterals 


54 C.J.a 

However, an exception to the general rule that 
pajTnent by one codebtor does not bind the others 
exists where the making of the payment has been 
authorized by the others.76 So, where the payment 
is made by the one to whom the creditor has been 
referred for payment by the other,77 or on request 
of,78 by direction of,79 or under an express agree- 


1, 248 Ala, 189—811)167 v. Bowen, 
130 So. 547, 222 Ala. 13. 

Conn—^Apuzzo v. Hoar, 4 A.2d 424, 
125 Conn. 196, 131 A.LR. 542 

Fla.—Coker v. Phillips, 103 So. 612, 
89 Fla. 283. 

Idaho—Coxpiis Juds dted In. Mahas 
V. Kasiska. 276 P. 315, 317, 47 
Idaho 179. 

IlL—Joseph V. Carter. 47 NE.2d 471, 
382 Ill. 461—Wingrard v. Peters, 
69 N.B2d 908, 329 IllApp. 644— 
Edwards ▼. Harper, 234 Ill App. 
296. 

Ky.—Vinson’s Ex'zs v. Maynard, 178 
SW.2d 603. 296 Ey. 759. 

Mich—^Barr ▼, Payne, 298 N.W. 460, 
298 Mich. 85. 

Minn.—^Bemloehr v. Fredrickson, 7 
N.W.2d 328, 213 Minn. 606—Kranz 
V. Eranz, 247 N.W. 243, 188 Minn. 
374. 

Mont.—Nathan v Jenkins, 123 P.2d 
975, 113 Mont. 46—^Turner v. Pow¬ 
ell. 278 P 612, 85 Mont. 241. 

Neb—Meyer v. Linch, 15 N.W.2a 
317, 146 Neb. 1—W. T Rawleigh 
Co. V. Smith, 9 NW.2d 286, 142 
Neb. 527—^In re Soukup’s Estate, 6 
NW2d 616, 142 Neb. 466—Kuhse 
V. Luther, 266 N.W. 66, 130 Neb. 
623—^Hall V- Rogers, 202 N.W. 908, 
113 Neb. 290. 

N.H.—^Merrimack Loan Co. v. Theo- 
dorou, 22 A 2d 856. 91 NH. 487. 

N.Y.—State Bank of Bingrhamton v. 
Mangran, 268 N.T S. 146. 240 App. 
Div. 327, affirmed 199 N.E 689, 
269 N.T. 598—Scott v. Palmer, 283 
N.Y.S. 114, 157 Misc. 133, affirmed 
286 NY.S. 453, 246 App Div. 379, 
affirmed 6 N.E.2d 409, 273 N.Y. 471. 

ND.—Baird v. Herr, 254 N-W. 566, 
64 N.D. 572—^Langrlle v. Logre, 230 
N.W. 211, *69 N.D, 399, 71 A.L.R. 
373. 

Ohio.—^State ex rel. Suture v. Winch, 
32 N.E.2d 669, 66 Ohio App 221— 
Coffey V. Calhoon, 152 NE 736, 
20 Ohio App. 515. 

Okl.—^Eichman v. Culver, 87 P.2d 
640, 169 OkL 495. 

Pa.—National Bank & Trust Co. of 
Port Jervis v. Gebhart, 45 Pa.Dist. 
&. Co. 108, 4 Monroe L.R. 39. 

SD.—Nilsson v. Eielman, 17 N.W 2d 
918—^McKeon v. Ewert, 226 N.W. 
754, 55 S.D. 545. 

Wash.—^Milroy v. Movie, 63 P.2d 496, 
189 Wanh. 17—^Haddad v. Chapin, 
279 P. 683, 163 Wash. 163—Van De 
Ven V Overlook Mining: & Develop¬ 
ment Co., .262 P. 981, 146 Wash. 
332. 


Wls.—^Accola V. Giese, 271 N.W. 19, 
223 Wis. 431—Kline v. Frltsch, 26'0 
N.W. 837, 213 Wis. 61. 

37 C J. p 1163 note 53. 

The reason for this rule Is that 
Joint and several or Joint obligors 
are not necessarily the agents of 
each other and are not authorized to 
suspend the running of the statute, 
one as against the other, merely be¬ 
cause of that relationship; the pay¬ 
ment contemplated by the statute as 
tolling Its effect must be one made 
by the party himself or by some one 
authorized by him to make it. 

N.T—^Peoples Trust Co. of Malone 
V. O’Neil. 7 N.E.2d 244. 273 N.T. 
312. 

Utah—Holloway v. Wetzel, 45 P.2d 
565, 93 A.L.R. 1006, 86 Utah 387. 
Effect of Negotiable JCurtmmeiLts 
Xmw 

Joint maker primarily liable on 
note, who did nothing to waive bar 
of limitation or prevent It from run¬ 
ning as to him, was not deprived of 
defense of limitation, although co¬ 
maker made pajrments on note, be¬ 
cause of provision of Negotiable In¬ 
struments Law that person primari¬ 
ly liable is person who by terms of 
Instrument is absolutely required to 
pay It—Kuhse v. Luther, 266 N.W. 
66 . 180 Neb. 623. 

Payment on one of several notes 
Each of three Joint makers of 
notes was liable for full amount 
thereof, and payment thereon by one 
of such makers operated to lift bar 
of limitations as to full amount of 
notes, not merely as to one third 
thereof.—Vinson's Bx’xs v- Maynard. 
178 S.W.2d 603, 296 Ky. 769. 

78. Wis,—Long V. Mates, 263 N.W. 

871, 219 Wis. 414. 

37 C.J. p 1164 note 57. 

73- Idaho.—Gray v. Pierson, 64 P. 
233, 7 Idaho 540. 

Vt—^Bailey v. Corliss, 61 Vt 366. 

74- Ala.—^Burnett v. Waddell, 27 So. 
2d 1, 248 Ala 189. 

N.D-—^Baird v. Larson, 291 N.W. 546, 
69 N.D. 795—^LangUe v. Loge, 230 
N.W. 211, 59 ND. 399, 71 A.L R 
373. 

Ohio—State ex rel Squire v. Winch, 
32 N.E.2d 569, 66 Ohio App. 221. 
Wash.—^Van De Ven v. Overlook 
Mining & Development Co., 262 P 
981, 14$ Wash. 332.' 

37 CJ. p 1163 note 65. 

76. U.S —^Underwood 
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Colo., 94 P. 468, 36 C.C.A. 330, cer- 
tiorari denied 20 S.Ct. 1022, ITS 
U.S. 726, 44 L.Ed. 338. 

7R Minn—Bemloehr v. Frederick- 
Bon, 7 N.W.2d 328, 213 Minn. 605. 
Okl—Smith v. American Nat TtattV 
of Pawhuska, 72 P.2d 808, 181 OkL 
195. 

Wash.—Catlin v. Mills, 247 P. 101|, 
140 Wash. 1, 47 A.LR. 545. 
Aaihozlty held, not shown. 

Wis—Long V. Mates, 263 N.W. 37L 
219 Wis. 414. 

Obligation on new note 
Where plaintiff, Instead of insist¬ 
ing that defendant pay in cash notes 
on which defendant was guarantor, 
because cf maker's insolvency, per¬ 
mitted defendant and maker of gruar- 
anteed notes to g^ive a new note la 
the amount of notes guaranteed, with 
notes guaranteed being attached as 
collateral security, defendant became 
a “maker” of the new note rather 
than a “guarantor,” and therefore 
payments made on the new note bf 
the maker of the guaranteed notea 
authorized by defendant, tolled the 
statute of limitations on the new 
note es to defendant —Industrial 
Trust Co T. Arabian, 23 A2d 751, 47 
RI. 355. 

77. Wis.—^Schneider v. Anderson, 
278 NW. 460, 227 Wis. 212—Gih 
litzer T. Kremer, 2*34 N.W. 503, 208 
Wis, 269. 

37 C J. p 1164 note 69. 

78. ND—Corpus Juris eitad is 
Roles V. Roles, 225 N.W. 809, 311, 
68 N.D. 310. 

RI —^Industrial Trust Co. v. Aiabiaa 
23 A 2d 751, 67 RI. 855. 

Wash.—Milroy v. Movie, 63 P.2d 496> 
189 Wash. 17. 

Wis.—^Zuchlke v. Angel, 282 N.W. 

579, 229 Wis. 386. 

37 C.J. p 1164 note 60. 

79. Minn.—^Bemloehr v. Predenck- 
son, 7 N.W.2d 328, 213 Minn 605. 

N.D—(Corpus Juris dted Su Roles v. 
Roles, 225 NW. 309. 811, 68 ND. 
310. 

R I.—^Industrial Trust Co. v. Arabian, 
23 A2d 751, 67 R.I. 356. 

Wash.—Milroy v. Movie. 63 P2d 496, 
189 Wash 17. 

37 C.J p 1164 note 61. 

2hf erenoe of authority 
Where it appears that, before the 
statute of limitations has ran, de¬ 
fendant, one of two comakers of • 
note, assured the payee that h* 


V. Patrick, 



54 C.J.S, 


LIMITATIONS OF ACTIONS 


§331 


ment with,®® the other, or with the knowledge and 
consent or subsequent ratification of the other®l or 
as his agent,®® it will toll the statute as to the oth¬ 
er. The mere presence of the codebtor at the 
time of pa 3 rment will not create a presumption of 
ratification and consent and cause the payment to 
become effectual as to him®® unless he actively par¬ 
ticipates in making the payment and having it prop¬ 
erly credited,®^ nor will his subsequent verbal prom¬ 
ise to pay the balance have such effect.®® Payment 
after severance of the joint liability by the death of 


one of the joint debtors will not prevent the statute 
from running in favor of the representative of de¬ 
cedent.®® 

On the other hand, in some jurisdictions, exc^t 
as the rule has been made otherwise by statute, 
views contrary to those heretofore set forth in this 
section prevail, and a payment made by one codebt¬ 
or before the bar is complete ordinarily is regarded 
as the act of, and suspends the running of the stat¬ 
ute as to, all,®*^ provided the payment is made in 
good faith.®® However, in some of these jurisdic- 


would receive payment from the oth¬ 
er comaker, and shortly thereafter 
payment was made as promised by 
such comaker, it permits an inference 
that the payment was made at de¬ 
fendant's direction and by his pro¬ 
curement so as to interrupt the run¬ 
ning of the statute of limitations as 
to him. 

Minn.—^Bernloehr v. Fredrickson, 7 
X.W.2d 328, 213 Minn. 505. 

Wis—Qillitzer v. Kremer, 284 N.W. 
503, 203 Wis. 2GS. 

80. Xeb.—^E3enke v. Hudson. 253 K. 
W. 687, 126 Neb. 551. 

N.D.—Ckizpns Juris dted in Holes v. 
Roles, 225 N.W. 809. 811, o8 N.D. 
310. 

R.I.—Industrial Trust Co. v. Arabian, 
28 A.2d 751, 67 R.I. 355. 

Wis.—Klme V. Fritsch, 250 N.W. 837, 
213 Wis. 51. 

37 C.J. p 1164 note 62. 

Agreement to eatfeenstoiis 

(1) Waiver by Joint makers of 
note of demand, notice, and protest 
and agreement to all extensions and 
partial payments before or after ma¬ 
turity without prejudice to holder, 
authorized payment after maturity, 
and payments made by one maker 
tolled statute of limitations against 
both makers; such agreement was 
not void as waiver of statute of lim- 
itationa—Kline v. Fritsch, 250 N.W. 
837, 213 Wia 51. 

(2) It has been held, on the other 
hand, that payments on note by mak¬ 
er without comaker’s authority did 
not toll limitation as to comaker, 
notwithstanding stipulation in note 
waiving protest, notice of nonpay¬ 
ment, and demand as to makers and 
indorsers and providing that pay¬ 
ment could be delayed or extended 
without impairing liability of in¬ 
dorsers or sureties.—Thomas v. 
Puett, 57 P.2d 877, 177 OkL 140. 
Agreement for payment not shown 

U.S.—^Deitrick v. Fenderson, D.G. 

Mass.. 27 F.Snpp. 469. 

81. Ill.—Soltow V Baum garth, 61 N. 
EL2d 73. 320 HLApp. 358-nToseph 

V. Carter, 42 N.B.2d 821, 314 HL 
Ax>p. 630, reversed on other 
grounds 47 N.SL2d 471, 382 HI. 461. 

Minn.—Bemloehr v. Fredrickson, 7 
N.W.2d 328, 213 Minn. 505. 


Neb.—^Kienke v. Hudson, 253 N.W. 

' 687, 126 Neb. 551. 

N.T.—^Madison County Trust & De¬ 
posit Co. V. Smith, 254 N.T.S. 64-3, 
233 App.Di7. 623, modified on other 
grounds 182 N.B. 12, 259 N.Y. 348, 
motion granted 184 N.E 95, 260 N. 
Y. 667. 

N.D.—Corpus Juris dted in Holes v. 
Holes, 225 N.W. 809, 811, 58 N.D. 
810. 

Okl.—Smith V. American Nat. Bank 
of Pawhuska, 72 P.2d 808, 181 Okl. 
195. 

HI.—^Industrial Trust Co. v. Arabi¬ 
an, 23 A.2d 731, 67 HI. 355. 
Wash.—Milroy v. Movie, 63 P.2d 496, 
189 Wash. 17—Catlin v. Mills, 247 
P. 1013. 140 Wash. 1, 47 A L.H 645. 
Wis.—^Schneider v. Anderson, 278 N. 

W. 460, 227 Wis. 212—Zuehlke v. 
Angel, 282 N.W. 579, 229 Wis. 386 
—Accola V. Q-iese, 271 N.W. 19, 
223 Wis. 431—^Bowe v. Dedworow- 
sky, 263 N.W. 791, 216 Wis. 1. 

37 aJ. p 1164 note 63. 

XTotwlthstandisg statute preserv¬ 
ing to joint contractor benefit of lim¬ 
itation statute irrespective of pay¬ 
ments by coSbligor, Joint contractor 
may acquiesce In or consent to such 
payments and thereby toll statute.— 
In re Schmidt’s Bstate, 261 N.W. 240, 
218 Wis. 444. 

Payment by association 

Individual members of, and others 
Interested in, local unit of associa¬ 
tion could borrow money for associa^ 
tion’s benefit, giving note not signed 
by association, and makers could not 
avail themselves of statute of limita¬ 
tions on theory that they were either 
sureties or accommodation makers 
notwithstanding interest was paid by 
manager of association out of its 
funds, where such payment was 
made with their knowledge and con¬ 
sent.—Stevenson v. Good, 37 P.2d 41, 
140 Kan. 818. 

Satiflcatlon. set shows 
Where one Joint debtor had made 
a payment on a demand note, state¬ 
ment by other Joint debtor to a wit¬ 
ness that a little had been paid back 
on the note did not constitute a rat¬ 
ification of the payment so as to toll 
the statute of limitations as to thei 
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latter Joint debtor.—Wmgard v- Pe¬ 
ters, 69 N.E.2d 908, 329 lll.App. 644. 

82. Ill.—Joseph V. Carter, 47 N.E.2d 
471, 382 Ill 461. 

87 C.J. p 1164 note 64. 

Agency sot establUhed 
Statement of maker of note that 
he bad turned farm over to comaker 
and that comaker was to pay inter¬ 
est has been held insufficient to make 
comaker agent of maker in making 
payments on note, so that comaker’s 
payments did not toll running of 
statute of limitations as to maker.— 
Stockdale v. Horlacher, 64 P.2d 1015, 
189 Wash. 264. 

83. Me—Quimby v. Putnam, 28 Me. 
419. 

84. Mich.—Mainzlnger v. Mohr, 3 N. 
W. 183, 41 Mich. 685. 

85. Minn.—^Pfenninger v. Eokescb, 
70 N.W. 867, 68 Minn. 81. 

88. N.Y.—^Lane v. Doty, 4 Barb. 580- 
87. U.S.—Siccardi v. AjeUo. C.CJLN. 
J., 76 P.2d 61. 

Ark.—Meisner v. Pattee, 279 S.W. 
787, 170 Ark. 217. 

Cal—Casner v. San Diego Trust & 
Savings Bank, 94 P.2d 65, 84 Cal. 
AAp.2d 524, stating Missouri rule. 
N.C.—Saaeed v. Abeyounis, 9 SB.2d 
' 399, 217 N.C. 644—Edwards v. Hair, 
2 S.E.2d >859, 215 NC. 662. 

87 C.J. p 1164 note 70. 

Is XouJsfaiift 

(1) Int«»rruptlon of prescription as 
to one codebtor in soUdo, by virtue of 
part payment of the indebtedness, 
interrupts prescription as to all the 
codebtors, without regard to their 
authorization of the payment.—My¬ 
ers V. Rothschild, App, 155 So. 785 
— Dodd V. Lakeview Motors, App , 
149 So. 278—^Barnett v. Sandford, 187 
So. 566, 18 Lia.App. 262—Rhys v. 
Moody, 113 So. 367. 163 La. 1039. 

(2) It has also been held that one 
codebtor who makes part payments 
on the debt with the full knowledge 
and consent of his codebtors is the 
tacit agent of the codebtors so as to 
Interrupt the operation of limitations 
as to alL—Dong v. Di<kerson, 63 So. 
598, 127 Da. 341—37 CLT. p 1164 note 
64. 

88 ; Ga.—TUlinghast v. Nouzsev 14 
Gcl 641. 
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tions a payment made after the bar is ineflfectual to 
revive the debt except as to the one making it;*® 
and a payment made after the severance of the 
joint liability by the death of one of the codebtors 
will not revive the debt against the deceased debt¬ 
or’s representatives or heirs.®® If there survives 
more than one coobligor, the liability of such sur¬ 
vivors remains joint, and payments by either sus¬ 
pends the statute as to all of them.®i 

Part payment by a bankrupt joint maker of a 
note, after his discharge, does not toll the statute 
of limitations as to his comakers.®® 

h. Mortgagor or Those Claiming under Him 

(1) In general 

(2) Grantee 

(3) Widow of mortgagor 
(1) In General 

Generally part payment by a mortgagor or his au¬ 
thorized representative tolls the statute of limitations 
on the mortgage as against him or his subsequent von- 


54 C.J.S. 

dee, but the authorities are not In accord as to the 
effect of payments made by the mortgagor after con¬ 
veyance and before the bar is complete. 

As a general rule the running of the statute of 
limitations against the foreclosure of a mortgage 
will be arrested by a partial pa 3 rment of principal 
or a payment of interest by one having authority 
to make such payment®® So a part payment by 
a mortgagor or his authorized representative will 
toll the statute of limitations on the mortgage as 
against him®^ or as against his subsequent vendee 
of the mortgaged land.®® So also a mortgage debt 
is not barred by the statute of limitations where, 
pursuant to authority contained in the mortgage, the 
mortgagee pays taxes or insurance premiums on 
the property, adding such payments to the amount 
of the debt.®® Payments on a debt secured by mort¬ 
gage by the owner of an equity of redemption may 
operate to keep the mortgage lien alive as against 
the statute of limitations, although a right of ac¬ 
tion on the debt against the original debtor may be 
barred,® 7 and accordingly the payments will toll the 


89. Md—Ellicott V Nichols, 7 Gill 
85. 48 Am.D. 546 

37 C.J. p 1164 note 70 [d], p 1165 
note 72. 

90. Kan.—^Root v. Bradley, 1 Kan 
437, 

N J —^Dlsborouffh v. Biddleman, 21 N 
jLaw 677. 

91. NJ—Corlies v Eleming, 30 N. 
J.Law 349. 

92. Ark—^Polk V. Stephens, 176 S. 
W. 689, 118 Ark. 438, 442. 

3T O.J. p 1165 note 75. 

sa. Ark—^Denham v. Lack, 139 
W.2d 243, 200 Ark 455 
NJ—Rail V Doremns, 139 A. 170, 
101 NJEq 809. 

Okl—-American Inv. Co. v. City Sav 
Bank. 75 P.2d 186. 181 Okl 611. 

41 C J p 872 note 6. 

AppUoatLon of zeut to Indebtedness 

(1) Where application of rent to 
mortgagors* indebtedness by mort¬ 
gagee in possession pursuant to 
agreement with mortgagors was suf- 
ftcient to toll statute of hmitations 
as against mortgagors, such applica¬ 
tion tolled statute against subse¬ 
quent purchaser from mortgagora 
where it wae not shown that he 
ousted mortgagee or repudiated 
agreement.—James v. Wmgate, 65 P- 
2d 452, 179 Okl. 224. 

(2) However, application of rental 
without knowledge or ratification did 
not extend time for action on mort¬ 
gage note against vendors.—^Turner 
V. Powell, 278 P. 512, 85 Mont 241. 

34. Ala.—Barnett v. Waddell, 27 So. 
2d 1, 248 Ala. 189. 

NJr.—^Rau V, Doremus, 139 A. 170, 
101 NJKq. 809. 


Utah—Crompton v. Jenson, 1 P.2d 
242, 78 Utah 65 

Wis.—McLean v. McLean. 199 N.W. 
459, 181 Wis. 495. 

Operation and effect of payment on 
debts secured by mortgage or lien 
see infra S 338. 

Faymeoit on babalf of mortgagor 
Where owners of three tracts of 
realty gave mortgagee a first mort¬ 
gage on one of the tracts and a sec¬ 
ond mortgage on the other two 
tracts, and thereafter one of the 
tracts covered by the second mort¬ 
gage W8LS sold to a third person un¬ 
der agreement that third person was 
to pay purchase price to mortgagee 
who was to credit payment on mort¬ 
gage note, and payments were made 
by third person to mortgagee cuid 
were credited on mortgage note 
within fl\e years of bringing of suit 
to foreclose mortgages, suit was not 
barred by five-year limitations.— 
Hobson V. Priddy, 166 S.W.2a 73. 
204 Ark. XVIII 

95. N.C—^Massachusetts Bonding & 
Insurance Co. v. Knox, 18 S.E.2d 
436, 220 N.O. 72>5, 138 A.L.R. 1438. 
Utah—Crompton v. Jenson, 1 P.2d 
242, 78 Utah 55 

Wash —New Netherlands American 
Mortg. Bank v. Robinson, 61 P.2d 
151, 187 Wash. 680. 

87 C.J. p 1165 note 78. 

Title not passed 

Contract for purchase of land from 
mortgagor providing that purchaser 
agreed to buy land and that mort¬ 
gagor agreed to seU it and to execute 
deed after payment of purchase mon¬ 
ey, but that deed might be executed 
prior thereto, did not pass title to 
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land so as to start statute of limita¬ 
tions running against action on mort¬ 
gage, notwithstanding provision that 
on purchaser's default land should 
revert to mortgagor as respects 
mortgagor's power to toll statute of 
limitations by payments.—New Neth¬ 
erlands American Mortg. Bank v. 
Robinson, <61 P.2d 151, 187 Wash. 
680. 

FzLdxity of lien 

Payment by the mortgagor of 
premises on an indebtedness for 
which a lien exists which is effective 
to toll the statute of limitations on 
such indebtedness also binds the 
mortgagee of the premises seeking 
to establish his mortgage as superior 
to the lien.—^Ideal Savings, Loan & 
Building Ass'n of Newport v. Camp¬ 
bell County Bank, 95 S.W.2d 577, 254 
Ky. 778. 

901 Ark—Toung v. Blocker, 146 S. 
W.2d '902, 201 Ark. 802—Dalton v. 
Bolster. 138 S W.2d 64. 200 Ark. 
168—Bell V. Mcllroy. 182 S.W.2d 
815, 198 Ark 1069—^Dumungton v. 
Taylor, 151 S.W.2d 627. 198 Ark. 
770. 

97. U.S—Welsch v Lee, D.C.ND,. 
43 F.Supp. 368. 

Idaho.—Corpus Jraxis died la Hol¬ 
land Bank v. Brockman, 14 P.2d 
621, 622, 52 Idaho 324. 

37 O.J. p 1165 note 80. 

Bight of entry 

Payment on mortgage debt by one 
of several persons interested in equi¬ 
ty of redemption keeps alive right of 
entry against all such persons.— 
Fowler v. Barlow, 146 A. 77, 102 Vt 
99. 
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statute as against a subsequent mortgagee with no¬ 
tice of the prior mortgage.®* 

In some cases it has been held that purchasers 
with notice, actual or constructive, of mortgaged 
lands, are subject to the operation of payments 
made by the mortgagor after conveyance and be¬ 
fore the bar is complete,®® even without their knowl¬ 
edge or consent,^ and such rule includes subsequent 
mortgagees under like circumstances.® In other 
cases it has been held to be the rule that after con¬ 
veyance the mortgagor is divested of all power to 
do any act which will suspend the statute as to his 
grantee.® It has also been held that the mortgagor’s 
payment will not revive the mortgage against the 
grantee when the bar is complete,^ especially where 
the grantee has not assumed the mortgage debt.® 
After sale of the mortgaged premises under exe¬ 
cution against the mortgagor, a payment by him on 
the debt will not suspend the statute as to the pur¬ 
chaser at the execution sale although the right of 
redemption from the sale has not expired;® but a 
payment by the purchaser at the sale will suspend 
the statute as to him and the mortgagor.^ 

The application to the mortgage debt of the pro¬ 
ceeds of a foreclosure sale made after a convey¬ 
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ance of the lands will not operate to interrupt the 
statute running in favor of the mortgagor;® and, 
vrhere the foreclosure is had after the mortgagor’s 
death, such application of the proceeds will not re¬ 
vive the balance of the debt against his estate or 
his devisees.® It has been held that pa 3 nnents made 
by the heirs of a deceased mortgagor are sufficient 
to keep the mortgage alive against all those claiming 
under the mortgagor,^® but it has also been held 
that payments made merely for protection of the 
heirs’ interest and not in recognition of the valid¬ 
ity of the mortgage do not avoid the bar of the 
statute of limitations against foreclosure of the 
mortgage.^^ 

Payment hy joint debtor. According to some 
deasions, payment on a mortgage debt made by 
one of the joint makers will keep the mortgage alive 
as to the other joint maker,although the person 
making the payment is the surviving wife who 
joined her husband in the note and mortgage which 
covered the homestead,^® or although payment is 
made by the administrator of a deceased comaker.^^ 
However, other authority holds that the payment 
made by one joint maker of a mortgage does not 
bind another unless the payment was made for the 
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98. Net).—Steeves v. Nispel, 273 N. 
W- 50. 182 Neb 597—McLauahUn 
V. Sennet 111 N.W. 377, 78 Neb. 
631. 

99. Okl.—Coipiu Jnzls cited in 
Baker v. Brouabton, 146 P.2d 832. 
834. 193 Okl. 656. 

37 C.J. p 1165 note 81. 

^^nieBe cases proceed on the the¬ 
ory that a subsequent purchaser or 
Incumbrancer of an interest In mort- 
gaged premises with notice actual or 
constructive of the mortgaae. takes 
his Interest subject to the terms of 
the mortgage contract and the law 
applicable thereto; that the mort¬ 
gage is an incident to the debt; that 
as a matter of law the period of 
computation of the statute of limi¬ 
tations may be delayed by a pay¬ 
ment on the debt. . . • The ad¬ 

ditional burden occasioned by the de¬ 
lay, if any, must be taken to have 
been within the contemplation of the 
purchaser by reason of the nature of 
the contract fmd the law governing 
the rights of the parties thereto."— 
Smith V. Bush, 44 P.2d 931, 924, 173 
Okl. 172, 101 A.IJ.R. 330. 

Pact de 31011 aliensiLdo 
A purchaser of property encum¬ 
bered with a mortgage in which 
there is a pact de non alienando can¬ 
not successfully plead that the debt 
for which the mortgage was granted 
18 prescribed if the maker of the 
mortgage note or notes has waived 
prescription, as by paying interest on 


the mortgage notes, even though the 
waiver is made after the mortgagor 
sold the property.—Zimmer v. Fryer, 
183 So. 166. 190 Ijcl 814. 

1. N.T.—^Mack v. Anderson, 59 N.B 
289, l&S N.T. 629. 

Or.—Kaiser v. Idlemcm, 108 P. 193, 
57 Or. 324. 28 L.K.A,N.S.. 169. 

8. OkL—Smith v. Bush. 44 P.2d 921. 

173 Okl. 172, 101 A-L.R 330. 
Wash.—Hess v. State Bank of Gold- 
endale, 226 P. 257, 130 Wash. 147. 
37 C.J. p 1165 note 83. 

Payment on debt as reviving mort¬ 
gage or lien see infra § 338. 

8. Wash—^Hanna v. Kasson. 67 P. 

271, 26 Wash. 568. 

37 C.J. p 1165 note 84. 

4. Or.—Kaiser v. Idleman, 108 P. 
193. 57 Or. 224, 28 Ii.RA,N.S. 169 

37 C.J. p 1165 note 86—41 C J. p 874 
note 38. 

5. N.T.—^Murdock v. Waterman, 39 
N.E. 829. 146 N.T. 66. 27 (L-R A 418. 

Wash.—^Damon v. Leque. 60 P. 485, 
17 Wash. 573. 61 Am S R. 927. 

6l Wash—^Raymond v. Bales. 67 P. 
269, 26 Wash. 493. 

7- La.—Collier v. His Creditors, 12 
Rob. 398 

8 . Mass—Campbell v. Baldwin, 130 
Mass. 199. 

Mo.—^Regan v. Williams. 84 S.W. 959, 
185 Mo. 630, 105 Am.S.R. 600. 

9. S.C.—Gibson v. Lowndes. 6 S.E 
727, 28 S.a 2S5. 
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30. Ky.—Corptui Jnxis cited Is. 
Telser v. Webb. 187 SW.2d 831, 
832, 800 Ky. 26. 

37 C J. p 1166 note 12. 

3Ielr aoqniziiig interest of other heirs. 

Payments on note secured by mort¬ 
gage by heir who had acquired inter¬ 
est of other heirs and assumed pay¬ 
ment of mortgage, whether consid¬ 
ered as having been made by reason 
of assumption of mortgage or as- 
having been made to protect her in¬ 
heritance, tolled the statute of limi¬ 
tations against enforcement of the 
mortgage.—^Teiser v. Webb, 187 S.W. 
2d 831, 300 Ky. 26. 

payment by some^ but not all, heirs 
Payments on mortgage interest by 
five of SIX heirs of mortgagor own¬ 
ing undivided interests in mortgaged 
! premises stayed limitation on fore¬ 
closure as to surviving son of sixth 
heir, although father and son made 
no payments.—Wilson v. Hughes, 181 
A 649, 139 N.J.Eq. 175. 

11. Kan.—Franklin Life Ins. Co. v. 
Day, 96 P.2d 630 150 Kan. 913. 

12. N.C.—Edwards v. Hair, 3 S E 2d: 
839. 215 N.a 662. 

N.D—^Baird v. Larson. 291 N.W. 545, 
69 N.D. 795. 

87 O J. p 1163 note 64 [aj (2). 

13. Kan,—^Perry v. Horack. 64 P,. 
990. 63 Kan. 88. 88 Am.SR. 225. 

14. Or.—Sutherlin v. Roberts, 4 Or. 
378. 
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64 aj.s. 


other and by his authority.iB Where the mortgage 
is made by one joint debtor to secure a joint note, 
payments by the other will keep the mortgage alive 
although the debt may be barred as to the mort- 
gagor.i® 

(2) Grantee 

There Is a conflict of authority as to the effect of 
payments made by a grantee of mortgaged lands with 
respect to tolling of the statute of limitations as against 
the mortgagor, but generally such payments suspend 
the statute as to the grantee and those claiming under 
him. 

There is a conflict in the authorities as to the 
effect of payments made by a grantee, immediate 
or remote, of mortgaged lands, with respect to toll¬ 
ing the statute of limitations on enforce m e nt of 
the mortgage.i'^ In some jurisdictions the rule pre¬ 
vails that payments made by a grantee who has 
assumed the debt will suspend the running of the 
statute as to the mortgagor,^® at least as to the 
mortgage lien.^® This rule has also been applied 
in the case of payments by any subsequent grantees 
who have likewise assumed the debt^o or by those 


taking with notice of the mortgage and payments 
of interest made by them or their grantees will op¬ 
erate to keep the mortgage alive.^^ 

In other jurisdictions the rule is that payments 
made by a grantee who has assumed the mortgage 
debt will not suspend the statute as to the mortga¬ 
gor's in the absence of evidence warranting an 
inference that the mortgagor authorized such pay¬ 
ments and intended thereby to renew his promise to 
pay the debt.24 The same rule has been applied 
in the case of pa 3 rments made by a gprantee who 
takes subject to the mortgage but who does not 
agpree to pay the debt secured by the mortgage,25 
and it has been held that sudhi payments do not sus¬ 
pend the statute as to the mortgagor’s grantee of 
other parcels of the mortgaged land.26 In some 
jmdsdictions payments by a grantee made on the 
mortgage debt may operate to keep the debt alive 
for purpose of foreclosure, where only a decree in 
rem is sought, but do not keep alive the mortgagor’s 
personal liability beyond the statutory period of 
limitationL^T A payment by a grantee made in or¬ 


is. Ala.—^Barnett v. Waddell, 27 So. 
2d 1. 248 Ala. 188. 

le. Wis.—Cleveland v. HMrison, 15 
Wis. 670. 

17. Ark.—^Trent v. Johnson, 47 SW. 
2d 12, 185 Ark. 288, 80 AKR. 1431. 

Ohio.—Corpus Jtuds cited in Frost v. 
Johnson, 43 N.E.2d 277, '278, 140 
Ohio St. 316, 142 AXi.'R. 609. 

18. Ky.—Curry v. Adams’ Adm’r, 67 
S.W. 8, 22 Ky.Ii. 256. 

Mich.—Guardian Depositors’ Corpo¬ 
ration of Detroit v. Wagner, 283 N. 
W. 29, 287 Mich. 202. 

N.J.—^Ramsey v. Hutchinson, 1'87 A 
650, 117 N.J.L.aw 222—Fidelity Un¬ 
ion Trust Co. V. Prudent Inv. Cor¬ 
poration, 19 A.2d 224, 129 N.JJElq. 
^.35. 

37 C.J. p 1166 note 96. 

Grantee of portton of property 
Payment on mortgage before ex¬ 
piration of statutory' limitation pe¬ 
riod by grantee of portion of mort¬ 
gaged property who had assumed en¬ 
tire mortgage debt has been held to 
start statutory period running anew 
so as to justify foreclosure on en¬ 
tire traot subsequent to running of 
original limitation period, notwith¬ 
standing mortgagors had made no 
payment during such time—^Travel¬ 
ers Ins. Co. V. Stafford, 71 P 2d 709, 
180 Okl. 606. 

19. Fla.—^Phifer v. Abbott, 74 So. 
488, 73 Fla. 402. 

20. La.—^Barnett Sandford, 137 
•So. 666. 18 La.App. 262. 

NJ.—^Ramsey v. Hutchinson, 187 A 
630, 117 NJ.Law 222. 

37 C.J. p 1166 note 97. 


21. Mont.—Humbird v. Amet, 44 P. 
2d 756. 99 Mont. 499. 

N.J.—Wilson V. Hughes, 181 A ■649. 
119 N.J.Eh. 176—^Rau v. Doremus, 
139 A 170, 101 N.J.Bq. 809—Colton 
▼. Depew, 46 A 728, 60 N.J.Rq. 454, 
8*3 Am.S.R. 650 
37 C.J. p 1166 note 95. 

22. N.J.—Wilson v. Hughes, 181 A 
649, 119 N J.Eq. 175. 

Okl.—Brwin v. Breese, 109 P.2d ’507, 
188 OkL 391. 

Wash.—Llebl v. Schaeffer, 285 P. 26, 
134 Wash. 168. 

37 C.J. p 1166 note 99. 

23. Me—Verrlll v. Weinstein, 190 
A 634, 135 Me. 126. 

Md.—^Henry v. Harrington, 176 A 
639, 168 Md. 101. 

Mass.—^Provident Inst for Sav. m 
Town of Boston v. Merrill, 40 N.E. 
2d 280, 311 Mass. 168. 

Mont.—^Turner v. Powell, 278 P. 612, 
86 Mont. 241. 

Ohio.—Coxpas Juris cited in. Frost v. 
Johnson, 43 NE.2d 277, 278, 140 
Ohio SU 81«, 142 AL.R. 609. 

Wis.—^Bank of Verona v. Stewart, 
270 N.W. 634. 223 Wis. 577. 

37 C J. p 1166 note 5, 
ne a son. fox mle 

The grantee is personally liable to 
the mortgagee because of his as¬ 
sumption and agreemenl to pay the 
debt secured by the mortgage, and 
the payments are made by the gran¬ 
tee for bis own benefit, and not as 
the ageni: of the grantor, as their 
liabilities are separate and distinct. 
—^Trent v. Johnson, 47 S.W2d 12, 
185 Ark. 288, 80 ALR. 1431. 

24. Mass.—Provident Inst, for Sav. 
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In Town of Boston v. Merrill, 40 
NJB].2d 280, 311 Mass. 168. 

25. Ill.—-Frledlund v. Cunnally, 48 
N.H.2d 747, 319 IllApp. 86 

Mich.—Corpus Juris otted in Guard¬ 
ian Depositors* Corporation of De¬ 
troit V. Wagner, 283 X.W. 29, 82, 
287 Mich. 202. 

Mo.—Coleman v. Trueblood, 172 S. 

W.2d 868, >851 Mo. 188. 

Mont.—^Turner v. Powell, 278 P. 612, 
85 Mont. 241. 

87 C.J. p 1166 note 4. 

Knowledge of paymsat 
Payment on mortgage Indebtedness 
by transferee of mortgaged property, 
even though with mortgagor’s knowl¬ 
edge, would not toll limitations as to 
mortgagor’s personal liability for 
such debt unless such payments were 
made with her consent.—Empire 
Trust Co. V. Heinze, 152 N.EL 266, 242 
N.Y. 476. 

Agency not shown 

Where ultimate purchaser of mort¬ 
gaged land made payments on mort¬ 
gage only to prevent foreclosure and 
mortgagor did not know of or ratify 
payments, purchaser was not agent 
of mortgagor for purpose of making 
a new promise, and pajnnents did not 
toll ten-year statute of limitations 
on mortgagor’s personal obligation 
on notes.—Fnedlund v. Cunnally, 48 
N.B 2d 747. 319 IlLApp. 36. 

26. Mass.—Pike v. Gtoodnow, 12 Al¬ 
len 472. 

N.T.—Mack v. Anderson. '59 N.B. 289, 
•165 N.T. 629. 

27. Ill.—Frledlund v. Cunnally, 48 
NE.2d 747. 319 Ill.App. 36. 
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der to redeem the land from an execution sale will 
not operate to interrupt the statute as to the mort- 
gagor.28 A grantee who does not assume the mort¬ 
gage debt and who conveys the property by war¬ 
ranty deed has no such interest thereafter in the 
property as to make payments by him on the mort¬ 
gage debt operate to interrupt the statute as to the 
mortgagor or the owners of the land notwithstand¬ 
ing his liability on his warranty.^® 

Payments by a grantee who has assumed the 
mortgage debt interrupt the statute as to him®® 
and those claiming under him,3i although the mort¬ 
gage is apparently barred®® Likewise, where the 
grantee has taken subject to the mortgage, pay¬ 
ments made 1^ him within the limitation period sus¬ 
pend the bar of the statute as against the mort¬ 
gage.®® It has been held that a payment by a ven¬ 
dee of land on a purchase-money note which con¬ 
stitutes a lien on the land made after conve 3 'ance 
by him will not interrupt the running of the stat¬ 
ute in favor of his vendee;®^ but payments made 
before conveyance will have that effect.®® A pay¬ 
ment made by any grantee of land subject to a 
vendor’s lien for purdliase money whidli he assumes 
to discharge interrupts the statute as to the orig¬ 
inal vendee and other grantees who likewise as¬ 
sume the debt®® Payment of interest on a bond 
and mortgage by a family corporation to which 
mortgaged properly was transferred by the mortga¬ 
gor’s legatees is ineffective to revive the debt 
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against the legatees as a basis for deficiency lia¬ 
bility on foreclosure.®^ 

(3) Widow of Mortgagor 

Payment by a widow holding dower and homestead 
In the mortgaged lands of her husband pro tanto will not 
Interrupt the running of the statute of limitations in fa¬ 
vor of heirs of the mortgagor who own the fee. 

A pa 3 rment made by a widow holding dower and 
homestead in the mortgaged lands of her husband 
and in effect a life tenant pro tanto will not inter¬ 
rupt the running of the statute in favor of the 
heirs of the mortgagor who own the fee.®® While 
a surviving widow may by partial payments inter¬ 
rupt the course of prescription on a note evidencing 
a debt for which she and her children are jointly 
liable,®® so-called partial payments entered by the 
mortgagee, derived from other funds, without the 
knowledge and consent of the widow, do not have 
that effect®® In some jurisdictions, where the 
master of the community did not dispose of his es¬ 
tate by will, payments by the widow in community, 
in the double capacity of owner in indivision and 
usufructuary, of interest on a mortgage on the 
community property interrupt prescription as to the 
whole debt®i The widow’s subsequent renuncia¬ 
tion of the community does not nullify the effect 
of the payments so as to bar foreclosure for the 
running of the prescriptive period.®® 

A statutory limitation of mortgage foreclosure is 
prevented from running by payment made by the 
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2B, Wash.—-Banzia t. Easson, 67 P. 
271. 26 WaeftL 568. 

29, Or.—Dundee Mortg: 6 b Trust 
Znv. Co. V. Homer, 48 P. 175, 80 
Or. 658. 

30. Ark.—Trent v. Johnson, 47 S.W. 
2d 12, 185 Ark. 288, 80 A.Ii.R. 1481. 

Ill.—Harts V. Emery, 56 N.B. 866 , 
184 in. 560. 

Kaxi. —Johnston v. Tallman, 67 P. 2 d 
26, 143 SaxL 850. 

Mic h ,—Guardian Depositors' Corpo¬ 
ration of Detroit ▼. Wagner, 283 N. 
W. 29, 287 Midh. 202 . 

Mo.—Coleman v. Trueblood, 172 S. 

W.2d 863, 351 Mo. 188. 

H.J.—^Alexander v. Tiffawaa, 3 $ A.2d 
142, 22 H.J.M1SC. 88 . | 

Ohio.—^Frost v. Johnson, 48 NJS.2d 
277, 140 Ohio St. 315, 142 A.Z<.IL 
609. 

Ap pl ication, of iBdehrtednsss 

Where purchase-money mortgage 
was not reinscribed within ten-year 
smtutory period, action of oorporar- 
tion which had assumed mortgage in 
^asking payments thereon daring 
ten-year period constituted acknowl¬ 
edgment of mortgaspe indebtedness 
Justifying appUcstlon thereof to 
price at wlii< 8 i property was sold to 

54C.J.S.-23 


mortgagee at execution sale follow-' 
ing tax lien foreclosure suit.—MeVay 
r. Swift, D.C.Da., 24 F.Supp. 200, af¬ 
firmed, O.CJL, 102 F.2d 771, certio¬ 
rari denied 60 S.Ct. 87, 808 U.S. 572, 
84 LuEd. 480. 

Oondttiousl sales ooatxsct 
Where conditional seller permitted 
third persons to take possession aft¬ 
er buyer's forfeiture of conditional 
sale contract and to hold possession 
under definite agreement with seller 
to make payments on the contract 
seller must have recourse to ongl -1 
nal contract in repossessing proper -1 
i ty, and therefore seller's action to 
repossess the property was not 
barred by limitations, in view of 
payments on contract within period 
of limitationa—Moch v. Jarecki Mfg. 
Co.. 290 N.W. 861, 292 Mich. 146. 

81. Ark.—McGehee v. Blackwell, 28 
Ark. 27. 

Mo.—Coleman v. Trueblood, 172 S.W. 

2d 868 , 351 Mo. 188. 

Ohio.—IB^st ▼. Johnson, 43 N.E.2d 
277, 140 Ohio St 815, 142 A.UIt 
609. 

88 . lU.—Murray v. Emery, S3 NJBB. 
327, 187 111. 408. 
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88 . N.T.—Empire Trust Co. v. 

Heinze, 152 N.'E, 266, 242 N.Y. 475. 
Utah.—Crompton v. Jenson, 1 P.2d 
242, 78 Utah 55. 

Wash.—^Liehl v. Schaeffer, 235 P. 26, 
134 Wash. 168. 

84. Ey.—Kendall v. daike, 13 SW. 
583, 90 Ky. 178, 11 Ky.U 980—Tate 
V. Hawkins, 81 Ky. 577, SO Arn-R. 
181. 

35. IKir.—Cook V. Union Trust Co., 51 
'S.W. 600, 108 Ky. 808, 21 Ky.D. 
454, 45 LuHA. 212. 

38, Ill.—^Blackburn University v. 
Weer, 21 lUA-pp. 29. 

37. N.Y.—^Brooklyn Sav. Bank v. 
Joseph Wechsler Estate, 180 N.E. 
752, 269 N.Y. 9. 

38. Ill.—^^na I^fe Ins. Co. v. Mc^ 
Neely, 46 N.E. 1180, 166 IlL 840. 

87 aj. p 1166 note 15. 

39. ZoL —Bear v. Dendinger, 75 So^ 
845, 141 JjBL 927, cortiozarl denied 
38 S.Ct 61, 245 U.S. 660, 62 fLJSd. 
585. 

4a Da.—^Bear v. Dendinger, sttpra. 
41- lA.—Corel! V. Vidrine, 177 So 
283, 188 Da. 843. 

37 aj. p 1166 note 19. 

4a loL —Oorell v. Vldrina snpxa; 



§ 331 


LmiTATlONS OF ACTIONS 


mortgagor’s widow during her occupancy of the 
land within the period of limitation.^^ 

i. Partner 

The authorities are In conflict as to whether pay¬ 
ment made t>y one partner tolls the statute of limita¬ 
tions as to his copartners. 

The conflict of authorities on the effect in gen¬ 
eral of a partial payment made by one of several 
joint debtors, discussed supra subdivision g of this 
section, characterizes the decisions involving the 
relation of partners.^^ Thus in the absence of a 
statute to the contrary it has been broadly held that 
a payment made by one partner, after dissolution 
of the partnership, will start the running of the 
statute anew as to all of them,^^ and that a debt 
against all of the partners is revived by a payment 
by one out of the partnership funds after the dis¬ 
solution of the partnership."*® On the other hand, 
under a statutory provision that payment by one 
joint contractor shall not stop the running of limi¬ 
tations in favor of another, it has been held that 
payment by one partner^^ after the dissolution of 
the partnerships® will not deprive another of the 
benefit of limitations, and that payment by one 
partner will not revive the debt against a nonpar¬ 
ticipating or nonconsenting partner whether the 
payment is made before or after the dissolution of 
the partnership.S9 Some cases make the deter¬ 
mining factors whether the payee has notice of the 
dissolution, and if such notice is shown a partial 
payment by one of the partners to a creditor will 
not toll the statute of limitations as to the other 
partner.®® 

Some decisions broadly state the rule that as to 
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. matters pertaining to the partnership business the 
j act of one of the members of a firm is the act of 
j all and the part payment of a partnership debt by 
one of the partners will have the same effect 
against the others as against the one who makes 
the payment.®! The same rule has been applied to 
a payment thus made after dissolution of the part¬ 
nership®^ where the creditor has had dealings with 
the firm and no notice of the dissolution,®® not only 
where the statutory provision prevails that a pay¬ 
ment by one joint debtor shall not affect the run¬ 
ning of limitations in favor of another,®^ but also 
independently of such provision and as a part of 
the law governing partnership relations in gener¬ 
al.®® 

A distinction is sometimes taken between the in¬ 
stance in which the bar is complete and that in 
which the statute has not run out when the pay¬ 
ment is made. In the first case the payment after 
dissolution does not revive the debt as to other 
partners who are not parties to the payment; in the 
latter case the statute is tolled as to all the partners 
and the payment forms a new point from which 
limitations run anew.®® Other cases holding part¬ 
ners after a dissolution to the same rule which is 
applied to other joint debtors maintain that one 
partner without authority from his former copart¬ 
ners cannot, by a payment made on a partnership 
liability before the statute has perfected a bar, 
affect the running of limitations in favor of the 
other partners®*^ unless the payment is made by a 
liquidating partner,®® and the same effect is given 
to such payment whether it is made before or after 
the bar of the statute is complete;®® and the rule 
would seem to apply a fortiori where the statute 


43. Ark—^Montgomery ▼, Gkintt, 140 
S.W. 260, 100 Ark. 629. 

44;. Mich—Gates v. Fisk, 8 N,W. 

558, 4fS Mich. o22. 

87 C.J p 1167 note 28. 

4B. Wis.—^Relnig v. Kelson, 227 N. 

W. 14, 199 WiS 482. 

37 C.J. p 1167 notes 29. 43. 

43. Vt—^Mlx V Shattuck, 60 Vt 421, 
28 Am.R. 611. 

47. Mich.—Comstock v. Horton, 209 
N.W. 179, S-SB Mich. 282. 

37 C.J. p 1167 note 34. 

48. Mass.—^Peirce v. Tohey, 6 Mete. 
148. 

37 C.J. p 1167 note 85. 

49. Me.—^Blethen v. Murch, 14 A. 
208. 80 Me. 318. 

37 CJ. p 1167 note 87. 

BO, Mich.—Gates v. Fisk, 8 N.W. 
658, 45 Mich. 522. 

37 aj. p 1167 notes 36. 44. j 


51. XT S.—^E>upnlck t. Peoples State 
Bank of South Carolina, D.CS.O., 
25 FSupp. 857, reversed on other 
grounds, C.CA.., Zaks v. Elliott, 106 
F.2d 425. 

Neb.—Ooxpu JUzlB oUed in Jensen 
V. Romigh, 274 N.W. 199. 203. 133 
Neb. 71. 

Wis —^Relmg v. Nelson, 227 N.W. 14, 
199 Wis. 482. 

37 C J. p 1167 note 38. 

63. Pa.—Nay Aug Iiumber Co. v. 
Stone, 198 A. 918, 131 Pa.Super. 
122 . 

Wis.—^Relnlg ▼. Nelson, 227 N.W. 14, 
199 Wis. 482. 

53. Mass.—Vermont - People's Nat 
Bank v. Parker, 169 N.E. 154, 269 
Mass. 387—Buxton v. Edwards, 134 
Mass. 667—^Sage v. Ensign, 2 Allen 
245. 

N.T—Forbes ▼. Gkirfleld, 82 Hun 389. 

37 C.J. p 1167 note 39. 
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64. Masa—Vermont - People's Nat 
Bank ▼. Parker, 169 N.E. 164, 269 
Mass. 887. 

Wis—Remlg v. Nelson, 227 NW. 14, 
199 Wis. 482 

65. Wis—^Reinig v. Nelson, supra. 
37 C.J. p 1167 note 41. 

66 . Mo.—^McClurg v. Howard, 45 Mo. 
365, 100 Ajn.D 378. 

37 C J. p 1167 note 42. 

57. Ky. —Vinson's Ex'xs v. Maynard, 
178 S.W.2d 603, 296 Ky. 759. 

37 C.J. p 1167 note 46. 

58. N.D.—First State Bank of M3x 
V. Stelnhaus, 237 N.W. 852, •61 N. 
D. 336 

Pa.—Nay Aug liUmber Co, t. Stonet 
198 A. 918, 131 Pa.Super. 122. 

87 C.J. p 1168 note 46. 

69. N.Y.—Graham t. Selover, 69 
Barb. SI'S—Payne v. Slate, 39 Barb. 
634, affirmed 29 N.Y. 146. 



54 C.J*S. 


LIMITATIONS OF ACTIONS 


§ 331 


had already become a complete bar when the pay¬ 
ment was made.®® 

If a payment is made by one partner as the re¬ 
sult of a composition of his liability to his creditors, 
it is not available to suspend the statute as to the 
other partner.®^ In an action for an accounting by 
one partner against the other members of a dis¬ 
solved partnership, a payment credited by plaintiff, 
without authority, to the partnership, does not sus¬ 
pend the running of the statute of limitations 
against plaintiff-®^ Where judgement is recovered 
against a partnership and some of the members of 
the firm, a subsequent payment by one of the mem¬ 
bers against whom judgment had been recovered 
does not stop the running of the statute in favor 
of another partner, who had withdrawn from the 
firm before suit, and was not a party thereto.®® 
Payment by a former partner on partnership indebt¬ 
edness, for which a coming partner becomes liable 
by express or implied agreement assuming the debts 
of the former firm, does not toll the statute of lim¬ 
itations as to the creditor’s cause of action on such 


agreement®® 

Execution in individual capacity. Where a note 
was executed by members of a partnership in their 
individual capacities, a partial pa3rment by one part¬ 
ner does not toll the statute of limitations as to an¬ 
other partner not authorizing such payment®® 

j. Pxindpal, Surety, Indorser, or CkiaraxLtor 

The authorities are in conflict as to whether pay¬ 
ment made by a principal Interrupts the statute of lim¬ 
itations as to a surety or indorser In the absence of au¬ 
thorization of the payment by the latter, and a similar 
conflict exists as to whether payment by a surety or 
Indorser binds the principal and cosureties. 

At common law a payment made on a note or 
other obligation by the principal debtor before the 
completion of the bar of the statute served to keep 
the debt alive, both as to himself and the surety,®® 
and this rule is followed in some jurisdictions where 
it has not been changed by statute.®^ In most ju¬ 
risdictions, however, the statute of limitations is 
not interrupted as to the surety or indorser by any 
payment made by a principal®® nor any payment 


Del.—Terry ▼. Platt, 40 A. 243, 
17 DeL 185. 

37 <ljr. p 1168 note 48. 

61. R.I.—^Turner ▼. Ross, -1 B.I. 88. 
37 O.J. p 1168 note 49. 

62, Kan.—^Brooks v. Campbell, 165 
P. 41, 97 Kan. 208, AiinCas.l918D 
1105. 

6% Wash.—Northern Commercial 
Co. V. Bis: Fonr Tradmg* Co., 150 
P. 1151, 86 Wash. 589. 

66, Ark.—Stephens v. Neely, 255 S. 
W. 562, 161 Ark. 114. 

65. Mich.—Ooxnstodk t. Horton, 209 
N.W. 179, 236 Mich. 282. 

37 C.J. p 1167 note HI [a]. 

68 m U.S.—Cross v. Allen, Or., 12 S. 

Ct. 67, 141 n.S. 528, 86 L.Bd. 843. 
37 CJ. p 1168 note 54. 

67. Or.—^ETisher v. CollT-er, 264 P- 
815, 121 Or. 173. 

37 C.jr. p 1168 note 55, p 1169 note 57 
[d], p 1170 note 71 [aj. 
in ITozth OaroUsa 

(1) By reason of a statute a pay¬ 
ment by one debtor Interrupts the 
running of the statute of limitations 
as to all other debtors in the same 
transaction who are of the same 
class with the one making payment. 
—Dillard v. Farmers’ Mercantile Co., 
129 S.B. 598, 190 N.C. 225—37 C.J. P 
1168 note 55 Ee]. 

(2) Payment of interest by maker 
of note before bar of statute of lim¬ 
itations renews it both as to princi¬ 
pal and sureties, who under statute 
are liable on the note as makers.— 
Dillard ▼. Farmers’ Mercantile Co.. 
8UPTar-37 CLJ. p 1168 note 56 £e] (4). 

(8) So payment of interest on 


original notes before debt was barred 
renews debt, both as to principal and 
sureties who waived notice of exten¬ 
sions, to maturity of renewal notes. 
—^Lancaster v. Stanfield, 182 SJB2. 21, 
191 N.C. 340. 

(4) However, payment by the prin¬ 
cipal maker after debt was barred 
does not operate as renewal as re¬ 
spects surety.—Davis v. Alexander, 
177 S.B. 417, 207 N.a 417. 

(5) Guarantors, as distinguished 
from sureties, are not bound by pay¬ 
ment made by maker of note so as 
to toll statute of limitations as to 
them.—Wachovia Bank & Trust Co. 
V. Clifton, 166 S.H. 834, 208 N.C 488, 
84 A.D.R. 725. 

(6) Ifikewlse an indorser who is 
not of the same class of debtor as 
the maker Is not bound by a pay¬ 
ment made by the latter with respect 
to tolling of statute of limitations-— 
Hertford Banking Co. v. Stokes, 29 
5.E.2d 24t '224 N.CL 83—Waddell v. 
Hood ex reL People’s Bank of Bums- 
vlUe, 176 S.B. 658, 207 N.C. 250— 
Fidelity Bank v. Hessee, 175 S.K. 
826, 207 N.Ce- 71—Town of Franklin 
V. Franks, 170 S.11 113, 205 N.C. 96 
—Dillard v. [Farmers’ Mercantile Co, 
129 S.H. 598. 190 N.a 225-1 h 87 C.J. p 
1168 note 55 Eel (4}-(6}. 

(7) However, an indorser will be 
deprived of the defense of limita¬ 
tions if he has consented in body of 
instrument to extensions, provided 
extensions are for definite periods 
of tima—Fidelity Bank v. Hessee 
supra. 

(8) Under statute providing tha 
action against sureties on official 
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bond of guardian must be begun 
within three years after breach coon- 
plained of, a payment by the guard¬ 
ian to the ward during the three- 
year period did not suspend the stat¬ 
ute of limitations.—Copley v. Scar¬ 
lett, 197 SH. 623, 214 NjC. 31—Finn 
V. Fountain, 171 S-B 86, 206 NXl 
217. 

ea Ala.—Sibley v. Bowen, ISO So. 
647, 222 Ala. 18—McLean v. First 
Nat. Bank, 127 So. 550, 221 Ala. 
103, rehearing denied First NaL 
Bank v. McLean, 137 So. 911, 223 
Ala. 699. 

Conn.—Savings Bank of New Britain 
V. Weed, 185 A. 671, 121 Conn. 414 
—Broadway Bank & Trust Co. v. 
Longley, >165 A. 600, 116 Conn. 557. 
Ky.—Citizens Bank of Shelbyville v. 
Hutchison, 113 S.W.2d 1143. 272 
Ky. 195. 

Mass.—Credit Service Corporation v. 
Barker, 83 N.EI.2d 293, 606 Ma sS r 
476. 

Mich.—Glass v. Drleborg, 295 N.W. 
547, 296 Mich. 80. 

Mont—Morgan v. Huffman, 247 P. 
326, 76 Mont 396. 

Neb.—W. T. Rawleigh Co. v. Smith. 
9 N.W.2d 286, 142 Neb 627—In re 
Soukup’s Bstate. 6 N.W.2d 616, 142 
Neb. 456. 

N.J.—MarlnelU v. Lombardi. 196 A. 

701, 16 N.J.M1SC. 7L 
N.Y.—Peoples Trust Oo. of Malone 
V. O'Neil, 7 N.E.2d 244, 273 N.T. 
812. 

Okl.—Corpus Jtixls cUed ±u Barron v. 
Chicoraske, 118 P.2d 876. 877, 189 
Okl. 35—Georgia v. OHerioo, 64 
P.2d 667, 176 OkL 103. 

Pa.—^In re Whitehouse's Hstata^ 13 
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made by others®® without the authority, or knowl¬ 
edge and consent, of the surety or indorser^® un¬ 
less the contract expressly so provides^! So pay¬ 
ments by a principal debtor on a debt, the payment 
of which another has guaranteed for a valuable 
consideration, will not suspend the statute as to the 
liability on the guaranty.*^® 

It has been held, on the other hand, that if the 
surety or indorser authorizes or ratifies the pay¬ 
ment by the principal the statute of limitations may 
be tolled by him,but there is also authority to the 


effect that an indorser or guarantor is not bound 
by payments made by the principal debtor, re¬ 
gardless of consent or acquiescence thereto, un¬ 
less the indorser or guarantor made the principal 
debtor his agent to make payments affecting his 
Kabihty^* or is otherwise estopped by his actions 
to rely on the statute of limitations.^® It has been 
held that the fact that the surety had knowledge of 
partial payments by the principal does not of itself 
constitute consent to the payments so as to bind the 
surely thereby.*^® Participation in a payment made 


Fa.Dist. & Co. 558, 81 SGlL!Lea.Bec. 
136—^Bell -v. Providence Bowlinsr & 
Billiaxd Co., Coin.PL, iZ liaGk.Jiir. 
122 . 

S.C.—Scovlll T. Johnson, 3 SB-Sd 588, 
190 SC. *457—^Butts v. Georgetown 
Mut, Building & ILoan Ass*n, 140 S. 
B 700, 142 S.C. 1358 
Bictum to contrary.—Blackwood ▼. 
Spartanburg Commandery No. 8, 
EJUghts Templar, 193 S.B. 195, 185 

S. C. 66, 121 A.L..R. 1320. 

Wls.—Zuehlke ▼. Angel, 282 N.W. 
679, 229 Wis. 386—Bishop v. Jen¬ 
sen, ‘248 N.W. 771, 212 Wis. 30— 
Bergiuann t. Puhl, 217 WW. *746, 
195 Wis. 120, 56 A.L.R. 915. 

87 C.J. p 1169 notes GO, 57. 
Poredosnxie sale poraeeeds 
Beferee’s pasmient fbom foreclo¬ 
sure sale proceeds after default in 
bond interest does not revive debt 
against guarantors as respects limi¬ 
tations.—Bbayne v. Reynolds, 232 N. 

T. S. 27S. 226 App.Div. 70 

69. N.T —^Rochester Sav. Bank v- 
Stoeltzen & Tapper, 26 17.Y.5.2d 
718, 176 Mlsc. 140. 

Sfcooldioldex*s note is barred after 

lapse of the period of limitations 
notwithstanding payments after ma^ 
turlty by corporation for whose ben¬ 
efit it was given.—Guaranty Bank & 
Trust Co T. Heldeneh, 118 So. 161, 
163 Xa. 957. 

70. Conn.—^Broadway Bank A Trust 
Co. V. Longley, 165 A. 200, 116 
Conn. '557. 

HawalL—Aiken v. Nanc^ 28 Hawaii 
275. 

Minn.—Corpus Jhxls etted In Bem- 
loehr V. SVederickson, 7 N.W.2d 
828. 380, 218 Minn. SOd. 

Heb.—Meyer v. Llnch, 16 N.W.2d 317, 
146 Neb. 1—W. T. Rawleigh Co v. 
Smith, 9 N.W.2d 286, 143 Neb. 527 
—re Soukup's Bstate, 6 N.W.2d 
616, 142 Neb. 4*56—Hall v. Rogers, 
202 N.W. 908, 113 Neb. 290. 

Okl.—Corpus Jlixte cited In Barron 
r. Chicoiaske, 113 P.2d 376, 377, 
169 Okl. 85. 

Pa—Bell V. Providence Bowling & 
Billiard Co., Com.PL, 43 Liack.Jur. 
122 . 

VL—^B^wler v. Barlow, 146 A. 77, 
102 Vt. 99. 

87 C.J. p 1169 note 58. 


Application of asset of estate 

Where son became an indorser be¬ 
fore delivery on father's note, son's 
consent that an asset of father’s es¬ 
tate be applied to the note would not 
constitute a part payment by son 
which would toll limitations against 
son’s obligation.—Maynor v. Dillin, 2 
So.2d 440, 241 Ala 362. 

Heoeasity of agency 

Period of limitation could be ex¬ 
tended from date of last payment on 
notes made by meher as to guaran¬ 
tor of notes only if maker in mak¬ 
ing pairments made them as guaran¬ 
tor’s agent.—Peoples Trust Co. of 
Malone v. O’Neil, 7 N.H2d 244, 278 
N.T. 312. 

Xa Hentooky 

(1) Notwithstanding suret 3 r*s con¬ 
sent in advance to note’s extension 
on payment of interest, note was not 
extended by principal's payment of 
past-due Interest so as to hold sure¬ 
ty, in the absence of agreement be¬ 
tween payor spd payee on sufficient 
consideration for extension for def¬ 
inite period.—Bates’ Adm’r v. Lock- 
ery, 44 S.W.2d 589, 241 Hy. 498. 

(2) It has been broadly held, how¬ 
ever, that, where the maker of a note 
and his guarantors are in the same 
class as obligors, payment of inters 
est by eliher would equally affect the 
others.—Conn v. Atkinson, 18 SW. 
2d 759, 227 Ky. 594. 

71. Okl.—Barron v. Chlcoraske^ 113 

P.2d 876, 189 Old. 85. 

87 C.J. p 1169 note 69. 

JnAoxaor or gnuwLtor of ante 

(1) Where note provided that mak¬ 
ers and indorsers agreed to all exten¬ 
sions and part payments before or 
after maturity without prejudice to 
holder, payments by principal pre¬ 
vented running of limitation as to 
alleged accommodation indorser or 
guarantor—^Hope ▼ Gordon, 60 P.2d 
669, 174 Okl. 368—36 C.J. p 1169 note 
59 [a]. 

(2) It has been held, however, that 
the fact that mdorsers of note con¬ 
taining provision that "endorsers 
waive demand, protest, and all legal 
diligence to enforce collection,** by 
Indorsement waived compliance with 
formal steps requisite to fix their 
liability did not amount to a waiver 
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of the right to plead limitations not¬ 
withstanding Interest payments by 
maker.—^Kentucky River Coal & Peed 
Co. V. McConkey, 111 S.W.2d 413, 217 
Hy. 261. 

(3) Note authorizing renewal 
without notice to signers or indors¬ 
ers was held not to authorize pay¬ 
ment of interest after maturity so as 
to toll limitation statute an to ac¬ 
commodation maker in absence of ei¬ 
ther renewal or definite time exten¬ 
sion, word "renewal** usually mean¬ 
ing execution of new note.—In re 
Schmidt’s Bstate, 261 N.W. 240, 213 
Wis. 444. 

(4) It has also been held that a 
surety's "waiver of all notice of any 
nature whatsoever** did not operate 
to supply surety's consent and au¬ 
thority to making of partial payment 
In the future which would have effect 
of tolling statute of limitations as to 
the surety—W. T. Rawleigh Co. v. 
Smith, 9 N.W.2d 236, 142 Neb. 527. 
ContEoet psovlBlon not tOumn 

Cal —Purdy v. Maree, 37 P.2d 390, 31 
GalJVpp.2d 125. 

72. Cal.—Purdy v. Marea supra. 

37 C.J. p 1170 note 71. 

73. Ill—Bdwards v. BCaxper, 234 IlL 
App. 296. 

Okl.—^Barron v. Ohicoraska 113 P.2d 
376, 189 OkL 3*5. 

87 C.J. p 1169 note 63 [bJ-Cd]. 
seif assessmsint 

Acts of directors guaranteeing cor¬ 
poration’s note in assessmg them¬ 
selves ana paying interest from such 
assessment tolled limitation statutes 
as to them.—Van De Ven v. Overlook 
Mining & Development Co., 262 P. 
981, 146 Wash. 332. 

Death of iadoxsez of note did not 
prevent enlargement of period of 
limitation by payments made with 
indorser's authority during indors¬ 
er’s lifetima—^Madison County Trust 
& Deposit Co. V. Smith, 254 N.Y.S 
548, 233 App.Div. 623, modified on 
other grounds 182 N.B. 12, 259 N.Y 
348, motion granted 184 N.B. 95, 260 
NY. 667. 

74. Wis.—Zuehlke v. Angel. 282 N. 
W. 579, 229 Wis. 386. 

75. Wia—Zuehlke v. Angel, supra. 
70. Conn.—^Broadway Bank & Trust 
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by the principal will not be implied from letters of 
the surety to him urging paymentbut where the 
surety is present and participates in making the 
payment which is actually made by the principal 
and with the latter’s money the statute is suspended 
as to him in the absence of notice to the creditor 
that it is not a joint payment,and he will be 
bound where he procures payment to be made out 
of the funds of the principal.^® However, under 
such circumstances, the effect of the payment on 
the surety’s rights is dependent on his intent®® 

Part payment by the principal after the death of 
the surety, even when made before the statute has 
run against the debt, will not prevent the surety’s 
personal representative from pleading the statute.®^ 

Payment by surety^ indorser^ or guarantor. In 
some jurisdictions part payment by a surety tolls the 
statute of limitations as to the liability of the prin¬ 
cipal debtor®® and all cosureties,®® at least where 
such cosureties have authorized or consented to the 
payment.®^ According to other authority, a pay¬ 
ment by a surely or guarantor or indorser will not 
prevent the running of the statute as to the prin¬ 


cipal®® or another surety®® who is not a party to 
the payment.®^ It has been held that the principal 
is not bound even where the surety made the pay¬ 
ment as administrator of the principal,®® or the 
payment was made as agent of the principal, which 
fact was undisclosed,®® or the money constituted 
the proceeds of collateral left with the surety by 
the principal as indemnity;®® and it is immaterial 
that the creditor was uninformed of the source of 
the payment,®! particularly -where the bar is com¬ 
plete at the time of the payment.®® 

Payment by a surety will toll the statute as to 
him®® although the bar is complete as to the prin¬ 
cipal.®^ Likewise a payment by an indorser of 
a note, who before maturity waives protest and 
notice, toUs the statute as to him although the note 
may be barred as to his principal.®® Payment by 
an indorser of a note will not suspend the statute 
as to a guarantor thereof.®® Where an agreement 
was made among the indorsee, indorser, and mak¬ 
er of a note, that rents due from the maker to the 
indorser w*ere to be applied in payment, such pay¬ 
ment could be relied on against the defense of lim¬ 
itations by the maker.®^ 


Co. V. Lonsrley, 165 A. 800. 116 
Conn. 557. 

Keb.—>W. T. Bawleiffh Co. v. Smith. 
9 N.W.2d 286, 142 Neb. 527. 

77. Mich.—Borden v. Fletcher, 91 N. 

W. 14*5. 131 Mich. 220. 

37 aj. p 1170 note 73. 

7a Ind.—Nicholas ▼. Porter, 103 N. 
EL 842. 181 Ind. 382, Ann.Cas.l916D 
826. 

87 ax p 1170 note 74. 

79. Vt.—Green ▼. Morris, 4 A. 561, 

58 Vt. 35—McConnell Merrill, 53 

Vt. 149, 38 Azn.R. 663. 

80. Vt.—Green ▼. Morris, 4 A. 561, 
58 Vt. 85. 

81- N.T.—Lane v. Doty, 4 Barb. 580. 
S.C.—Smith y. Townsendi 43 aOL. 
44. 

8a Or.—^FuOier ▼. OoUver, 254 P. 

815, 121 Or. 178. 

37 OJ. p 1169 note 60 [d]. 

8a N.O. —Dillard y. Farmers* Mer¬ 
cantile Co., 129 S.EL 698, 190 N.a 
225. 

37 C.J. p 1169 note 60 [d]. 

86. OW.-i-Sk!nner y- Bowlan, 76 P. 

2d 181, 181 OkL 544. 

SHpnlstloa in note 
Where note contained stipulation 
for waiver of protest, demand and 
notice of protest and nonpainnent in 
case note was not paid at maturity 
and affraement to all extensions and 
partial pasrments before and after 
maturity without prejudice to hold¬ 
er, pasrment by surety tolled statute 


of limitations as to cosurety.—Skin¬ 
ner y. Bowlan, supra. 

85. Mass.—Credit Service Corpora¬ 
tion y. 33arker, 38 N.B.2d 293, 308 
Mass. 476. 

N.X—Saskel v, Weinbergrer. 18 A.2d 
654, 123 N.J Law 71, affirmed 17 A. 
2d 172, 125 N.XLaw 507—Saskel v. 
Bubin, 13 A.2d 653, 125 N.XLaw 
68—Corpus atixls cited in Mesce 
Loan Co. y. Marinaro, 185 A. 742, 
117 N.XLaw 86. 

I N.Y.—Peoples Trust Co. of Malone 
y. O'Neil. 7 NJBL2d 244, 273 N.Y. 
312. 

37 ax p 1169 note 60. 

Baason for siOs 

Payment by indorser on stale note 
will not defeat statute of limitation 
as to nonparticipating^ maker, since 
indorser's contract is separate and 
distinct from contract in note, and 
imposes liability Independent of lla^ 
bility assumed by maker.—^Mesce 
Loan Co. V. Marinaro, 185 A. 742, 117 
N.XLaw 86—37 aX p 1169 note 60 
fbj. 

seu Mich.—^Probate Jud^e v. Steven¬ 
son, 21 N.W. 548, 65 Mich. 320. 
N.H.—ESxeter Bank y. Sullivan, 6 N. 
H. 124. 

87. Ga—MltcheU v. Grahaxn, 107 S. 
F. 373, 27 GaJLpp. 60—McLin y. 
Harvey, 69 S.EL 123, 8 Ge.App. 360. 
Pa—^Feroe v. Will, Com.Pl., 57 
Montg:.Co. 848. 

8& XCaa—Boot v. Bradley, 1 Kan. 
437. 
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89. Ma—Holmes v. Durell, 81 Ua 

201 . 

lECnowlsdtfe of source of paymsnt 
Fact that payee knew that maker 
and guarantor Intended that note 
should be paid from maker's share of 
profits from farm owned by maker 
and guarantor and managed by guar¬ 
antor was relevant as to whether 
payment made by guarantor after 
maker's death was made on guaran¬ 
tor's own account so as to stop mn- 
I mng of statute of limitations as to 
guarantor, or as maker's agent.— 
i Scott v. Palmer, 283 N.Y.S. 114, 157 
IMisc. 133, affirmed 286 N.Y.S. 453, 
246 App.Diy. 379, affirmed 6 N.XL2d 
409, 273 N.Y. 471. 

9a Me.—Holmes v. Durell, 61 Me. 

201 . 

N.H.—Lang y. Gage, 18 A. 795, 65 N. 
H. 173. 

91. N.H.—^Lang v. Gage, supreu 
98. Ind.—^Dougherty y. HotEstetter, 
40 N.F. 278, 12 lnd.App. 699. 

98. Colo —Faden v. Midoap's FbtafSi 
152 P.2d 682, 112 Colo. 673. 

N.J.—^Mesce Loan Co. y. Marinaro^ 
185 A. 742, 117 N.XLaw 86. 

N.a— Long y. Miller, 93 N.a 238. 

94. La.—^Unlon Nat. Bank y. liee^ 88 
La-Ann 30L 

95. La.—^Umon Nat. Bank y. iLee, 
supra. 

9a Mo.—Corbyn y. Brokmeyer, 84 
MoJ^ip. 649. 

97. Wis.—John Hoffitnann ft Sons 
Co, v. Parks, 184 N.W. 1035^ 176 
Wis 363. 
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§ 332. To Whom Made 

As a general rule a part payment, In order to effect 
an Interruption of the running of the statute of limita¬ 
tions or a revival of the debt, must be made to the 
creditor or someone authorized to act on his behalf, or 
to a third person with the Intent of Influencing the ac¬ 
tion of the creditor. 

The general rule is that a part payment in order 
to effect an interruption of the statute or a revival 
of the debt must be made to the creditor or some 
one authorized to act on his behalf,or, if made 
to a third person, must be calculated and intended 
to influence the action of the creditor.®* Although 
a payment may be effective to toll the statute when 
made to a third person with the understanding that 
it be paid to the creditor on the debtor's debt,i or 
when made to an unauthorized person who immedi¬ 
ately turns it over to the creditor,® it has been held 
that a payment made to one who does not assume 
to act as the agent of the creditor cannot be rati¬ 
fied by the latter so as to make the transaction his 
own.® A credit to the account of a third person 
not shown to have been authorized by the creditor, 
or to have been acquiesced in by him, is not sudi 
a payment as can be held to bar the running of the 
statute of limitations.^ Payment to the joint hold¬ 
er of a note of his share of the indebtedness has 
been held not to toll the statute of limitations as to 
the unpaid holder.® 

98. Ind.—Meehan v. Meehan's Es¬ 
tate, 186 N.m 908, 9'8 Ind.App. 9. 

Mmn—Cozpiui Joxls cited in Kehrer 
V. WeismueUer, 234 N.W. 690, 182 
Minn. 474. 

Mont.—Ctoxpna Jtuls dted in Jones 
V Hall, 800 P. 282, 234, 90 Mont. 

69. 

K.T.—Cozpns Jhxls aucted la Ijeonor 
V. Ingenio Porvenir CL por A., 34 
N.TS.2d 706, 714. 

37 C J. p 1170 note 80. 

Beacgnlsitloii of note 
Where bank assigned township's 
note to a third person without re¬ 
course, but bank was subsequently 
required to make restitution to third 
person when township denied liabil¬ 
ity on note, interest payments by 
towni^ip to bank, although credited 
to third person, acknowledged debt, 
and prevented limitations from run¬ 
ning against bank on its claim 
against township for money lent.— 

Bank of Cameron v. Aleppo Xp., 13 
A.2d 40, 338 Pa. 800. 

99. N.T.—(Leonor v. Ingenio Por- 
venlr C. por A., 84 N.Y.S.2d 705. 

37 C.J. p 1170 note 81. 

1. IlL—Carroll v. Porsyth, 69 HL 
127. 

MinTi- —Coxpus Jnzls died la Kehrer 
T. WeismueUer, 234 N.W. 690, <691, 

182 Minn. 474. 
fl. Minn —Kdirer v. 

234 N.W. 690, 182 Minn. 474. 


The statute is tolled by a payment to one hold¬ 
ing the debt for collection;® to the known assignee 
of a note;7 to the administrator of a deceased cred¬ 
itor;® to the next of kin of a deceased creditor® or 
to his widow,^® especially where she is subsequently 
appointed administratrix!! or where her act is rati¬ 
fied by the administrator thereafter appointed;!* 
or to one who subsequently becomes executrix of the 
will of the creditor.!* 

Payment to the payee of a note tolls the statute 
in favor of his subsequent indorsee.!^ Also pay¬ 
ments to a mortgagee are available in favor of a 
mortgagor who made the mortgage as security for 
a loan which went to the party making the pay¬ 
ments.!® However, payment to a mortgagee vrho 
has made an unrecorded assignment tolls the stat¬ 
ute where the statute makes payment to the record 
owner binding on the real owner.!* If the debtor 
by arrangement with his creditor makes payments 
to a creditor of the latter, they will operate to ke^ 
his debt alive.!^ Payment by a vendee of mort¬ 
gaged land, made on a mortgage assumed by him 
as part of ffie consideration, operates to toll the stat¬ 
ute in favor of the mortgagee and the vendor,!* 
and the latter may recover on the purchase-money 
demand, although the mortgage may be void.!® 
Payment to the original mortgagee who has part¬ 
is. N.T.—Conrad v. Archer, 7 N.T. 
St. 646. 

37 C.J. p 1170 note 90. ^ 

14b Me.—Howe ▼. Thompson, 11 Ma 
152. 

16. N.T.—Matter of Strickland, 6 N. 
T.S. 854, 2 Conn.Surr. 10. 

la. Kan.—Girard Trust Co. ▼. Owen, 
112 P. 619, S3 Kan, 692, 33 
N.S., 262. 

87 aJ. p 1170 note 98. 

17. N.T.—^Ih re Rochester Trust & 
Safe Deposit Co., 58 N.Y.S.2d 683, 
270 App.Dlv. 227. 

87 C.J, p 1170 note 94. 

Xaoome tas 

Where partial payment of Indebt¬ 
edness owlnsr by mother to dauzhter, 
by payment of daughter's Income 
taxes, was made for daughter's bene¬ 
fit and with her apparent approval, 
such payment removed the bar of the 
statute of limitations on mother's in¬ 
debtedness to daughter, notwith¬ 
standing such payment was not made 
direct to the daughter.—In re Roch¬ 
ester Trust & Safe Deposit Co., 68 N. 
Y.S.2d 833, 370 App.Diy. 227. 

18. n.S.—Cucullu V. Hemandei^ La., 
103 TT.S. 105, 26 UEd. 822. 

Mass.—Nutter v. Mroczka, 21 N.SI.2d 
979, 803 Mass. 848. 

19. Conn.—^Tuttle v. Armstead, 38 
A. 677, 55 Conn. 176. 


WeismueUer, 


3. N.T.—Ooxpus Jnzis quoted la 
Leonor v. Ingenio Porvenir C. por 
A., 34 N.T.S.2d 705, 714. 

37 aJ. p 1170 note 32. 

4. N.Y.—KlrkpatrK^ v. Goldsmith, 
80 N.YjS. 836, 81 App.Div. 265. 

5^ OkL-—M<^ennon t. McKennon, 
231 P. <91, 104 OkL 228. 40 A.L.R. 
24. 

8. Wash.—Wamock Itawls, 80 P. 
297, 88 Wash. 144. 

7. Fa—Middleton's Hstate, 25 Pa. 

Dist. 77, affirmed dd Pa.Super. 16. 

S C.—McBrayer v. Mills, 89 S.H. 788, 
62 S.a 86. 

a Ill.—Berry v. Berry, 288 HLApp. 
607. 

Oectlllcate payable to oxeditor 
Where debtor took out certificate 
of dex>osit payable to creditor's order, 
deUvery thereof to creditor's admin¬ 
istrator was part payment reviving 
debt.—Berry ▼. Berry, supra. 

9. N. J.—Hubbard v. Clark, Ch., 7 A. 
26. 

87 C.J. p 1170 note 86. 

10. N.J.—Hubbard v. Clark, supra. 
N.Y.—Hodnett v. Gault, 71 N.T.S. 

831, 64 App.Div. 163. 

11 . N.Y.—^Townsend v. Ingersoll, 12 
Abb.Pr.,N.S., 364, 43 How.Pr. 276. 

37 C.J. p 1170 note 88. 

19. N J.—Haines v. Watts. 21 A. 
1032, 63 N.J.Law 456. 
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ed with his title to the mortgage is not effectual to 
toll the statute.^*^ 

§ 333. Operation and Effect 

In some Jurisdictions a part payment starts the stat¬ 
ute of iimitatlons running anew from the date of the 
payment. 

In jurisdictions where part pajrment constitutes 
an acknowledgment of, or an implied promise to 
pay, the debt sufficient to avoid the statute of limi¬ 
tations, discussed supra § 321, the general rule is 
that the payment starts the statute of limitations 
running anew from the date thereof^^ and this is 
in substance a statutory provision in some juris- 
dictions.22 A part payment does not revive a debt 


S834 

so as to permit action thereon unless it is shown to 
have been made within the period of limitation be* 
fore the commencement of the suit®* 

§ 334 . -When Made before or after Bar 

Some authority holds that a part payment, whether 
before or after the bar of limitations has attached, ex¬ 
tends or revives the debt; but other authority holds 
that payment after the bar has attached does not re¬ 
vive the balance of the debt unless there Is something 
more, such as a promise to pay the balance. 

With respect to avoidance of the statute of lim¬ 
itations, it has been generally held that it makes 
no difference whether the part payment is made be¬ 
fore or after the debt is barred;®^ that in the for¬ 
mer case the running of the statute of limitations 


LIMITATIOIfS OF AOTIOFS 


aa —^Investment Securities Oo. 

V. Bergthold, 68 P. 469, 60 Kan. 
818. 

37 C. j. p 1171 note 97. 

SI. IT.S.^-Garvy t. Wilder, O.C.A.I11., 
121 F.2d 714—Zaks v. Klliott, C.G. 
A.S.O., 106 F.2d 426—Sommer y. 
Nakdimen, O-CJUlLTk., 97 F.2d 715 
—^Reed T. Mindlin, D.C.Fa., 53 F. 
Supp. 313, affirmed. C.O.A., 147 F. 
2d 291—^Metropolitan Life Ins. Co. 
y. Haack, D.C.Ija., 50 F.Supp. 65. 
Ark.—WiUisms v. Baker, 1'82 S.W.2d 
763, 207 Ark. 781—Brlttian v. Mc- 
Kim, 164 S.W.2d 485, 204 Ark. <647 
—Iiutber ▼. Patman, 141 S.W.2d 
42, 200* Ark. 853—Sllkins v. Nelson, 
118 S.W.2d 287, 196 Ark. 209— 
Taylor ▼. White, 31 S.W.2d 74S, 
182 Ark. 483. 

CaL—Ooxpna Jails sited in Purdy t. 
Maree. 87 P.2d 390, 391. 81 CaJ. 
App.2d 126. stating law of Michi¬ 
gan. 

Fla.—^acksonyille American Pub. 
Co. T. Jacksonville Paper Co., 197 
So. 672, 143 Fla. 836. 

Idaho.—Union Cent. Life Ins. Co* 
Nielson. 114 P.2d 252, 62 Idaho 483. 
Ky.—^Richardson's Adm'r y. Morgan, 
26 S.W.2d 32, 283 Ky. 640. 

La.—^Rutledge y. Dodson, App.,* 134 
So. 113. 

Md.—Henry y. Harrington, 176 A. 
639, 163 Md. 101. 

Masa—McDuffee y. Kelsey, 46 N.B. 
2d 258, 812 Mass. 458—Credit Serv¬ 
ice Corporation v. Barker, 83 N.B. 
2d 293, 808 Mass. 476. 

Mo.—-Rose y. Hayden, Aps>., 170 S. 
W.2d 954. 

Mont.—Hspeland y. Bspeland. 109 P. 
2d 792, 111 Mont. 365—Morgan y. 
Huffman, 247 P. 326, 76 Mont. 896. 
Neb.—Pollock v. School Dist. No. 65 
of Perkins County, 298 N.W, 108, 
138 Neh. 315—'Klenke y. Hudson, 
353 N.W. 687. h26 Neh. 55L 
N.J^—Livingston y. Rein, 88 A.2d 840, 
133 N.J.HQ. 585. 

N.T.—Mbhrmann y. Kob, 49 N.T.S.2d 
661, 182 Misc. 571—Dennings y. 
LKmckas, 297 K.Y.a 398, 1613 Misc. 
791. 


'N.C.—^Sayer y. Henderson, 35 S.H2d 
875, 225 N.a 612—LitUe y. Shorea 
17 S£L2d 503, 220 N.a 429—Dixie 
Grocery Co. v. Hoyle, 167 6.E!. 469, 
204 N.a 109—PhiUips y. Penland, 
117 S.H. 731, 196 N.a 425. 

N.D—^Magnuson y. Breher, 284 N.W. 
853, 69 N.D. 197. 

Ohio.—Bruml y. Herold, 14 Ohio 
Supp. 123—Chubb y. Patchin, 20 
Ohio N.P.,N.S., 838. 

Okl.—Knesek y. Mnzny, 129 P.2d 853, 
191 Okl. 332. 

Or.—Kastman y. Czary, 284 P. 280, 
131 Or. 694—Day y. Celorla, 241 P. 
68, 116 Or. 250. 

Pa.—In re Jordan’s Kstate, Orph., 
26 Hrie Co. 202—^Bell v. Providence 
Bowling & Billiard Co., Com PL, 
43 (Lack.Jur. 122. 

Tex.—Palfrey y. Harhorth, GiyJLpp., 
158 S.W.2d 826, error refused. 

WIs.—Schneider v. Anderson, 278 N. 
W. 460, 227 Wia 312—Kegel y. Mc¬ 
Cormack, 272 N.W. 660, 325 'WIs. 
19, 111 A.L.R. 643. 

37 aj. p 1145 note 73. 

Szteosioii fox zeaBOBahle peiiod 
If part payment or allowance was 
made before claim had already been 
outlawed. It constituted on extension 
of the period of limitations for a rea** 
sonable period.—SchmoU Fils Associ¬ 
ated y. Kxport S. S. Corporation, 21 
N.Y.S.2d 194. 


I Faymeni on open aocount 

(1) A payment made on an open 
account by a debtor, with the inten¬ 
tion that such payment be applied 
on the balance then dua will set the 
statute of limitations in motion anew 
as to all Items entered prior to the 
payment—Pitts v. Walker, 105 P.2d 
760, 188 OkL 17. 

(2) Part payment under contract 
contemplating indefinite and continu¬ 
ous services, with no fixed time for 
payment rervlyes claim for statutory 
period Immediately preceding pay¬ 
ment—Phillips y. Penland, 147 SJBL 
731, 196 NXl 425. 

9a*e of last oredlt 
Prescription against suit on de- 
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mand note on which proceeds of ool- 
lateral pledged as security by de¬ 
ceased comaker were applied did not 
run In favor of surviving comaker, 
admitting existence of collateral, and 
demanding accounting thereof by 
plaintUt until after date of last 
credit on note.—Bank of Slidell T. 
Cause, 102 So. 98. 167 La. 128. 
Bxtensfon agreement 
With respect to contention of 
plaintiff mortgagees that limitations 
were tolled hy extension agreement 
with mortgagor, the xiayment by 
mortgagor, in consideration for ex¬ 
tension of note, of Interest and part 
of pnncfpaL had effect of keeping 
extension agreement in full force.— 
Kenney y. Eblen, 76 P.2d 177, 181 
Okl. 614. 

83. Wash.—Catlin y. Mills, 247 P. 
1013, 140 Wash. 1, 47 A.L.R. 548. 

87 aj. p 1143 note 62 [e], p 1146 
note 75. 

I 83. Ark.—Johnson y. Lowman, 97 8. 

W.2d 86, 198 Ark. 8. 

Kan.—Golden Rule Oil Co. y. Llehst, 
109 P.2d 95, 153 Kan. 128. 

La.—Kthrldge-Atkins CoTX>oratlon y. 
City of Alexandria, App., 178 So. 
678—Continental Bank & Trust Co. 
y. Simmons, App., 177 So. 384. 
Mo.—Coleman y. Trueblood, 172 S.W. 

2d 863, 861 Mo. 188. 

N.Y.—Hmst y. Schaack, 59 N.Y.S.2d 
566—Matter of Primmer, 99 N.Y.S. 
830, 49 Misc. 413. 

N.a — Hertford Ha-wiciTig Oo. y. 

Stokes, 29 S.EL2d ^ 224 N^C. 83. 

84. Ark.—Street Improyement Dist. 
No. 118 of City of Hot Springs y. 
Mooney. 168 S.W.2d 461, 203 Ark. 
745. 

Masa—Sutherland y. MkcLeod, 41 N. 
H.2d 9. 811 Mass. 295, 199 AX.B. 
1375. 

N.Y.—In re Loughman's VPIU, 62 N. 
Y.S.2d 200. 

Tenn.—Hall y. SUdmora 168 S.W.2d 
800, 26 TeniLApp. 169, rehearing 
denied 171 S.W.3d 274, UO Tom. 
83 . 
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is extended, and in the latter case part payment re¬ 
vives the debt and renews the unexpired period.25 
So it has been held that part payment after the bar 
is complete nevertheless revives the balance of the 
debt,^® at least where this is the effect of a stat- 
ute,27 subject to the limitation, imposed by some 
courts, that the payment does not affect the rights 
of third persons attaching after the bar is complete 
and before the act of revivor.^s However, it is 
conceded that with a debt alive it would require less 
evidence to create a promise to extend the running 
of the statute than, with a debt barred, to revive the 
debt and renew the expired period and it has 
been held that, where the debt is already barred, a 
delivery of money or property to the creditor, 
claimed to constitute part payment, should be strict¬ 
ly construed.80 

In other jurisdictions, it has been held that the 


acknowledgment of the debt, arising from the pay¬ 
ment, extends only to the amounts paid and that 
there is no revival of the balance®^ unless there is 
something more,^^ sudi as a definite and unquali¬ 
fied promise to pay the balance and under some 
statutes only an acknowledgment or promise to pay 
the debt in writing and signed by the party to be 
charged is effective to revive a debt already barred 
by the statute of limitations.^^ 

Whether new obligation created or original ob¬ 
ligation extended. It has been held, where the part 
payment is made before the bar of the statute has 
attached, that such payment does not create a new 
obligation on which the obligee may predicate a 
cause of action, and that an action to collect the 
debt saved by the payment from the bar of limi¬ 
tations is based on the original obligation.3B So 
the effect of part payment of a note before the stat- 


Ihd.—^Meehan t. ICdehan’si Es¬ 
tate, 186 NB. SOS. 98 Ind.App. 9. 
N.T.—^Brooklyn Bank v. Barnaby, 90 
N.B, 884. 197 N.T. 210, 27 L.RA-. 
N.a, 843. 

aa Ill.—Thayer v. Bolender, 250 Ill. 
App. 16. 

Masj.—^Mendes ▼. Roche, 58 N.B.2d 
148, 817 Mass 321—Sutherland v. 
MacLeod. 41 NB.2d 9, 311 Masa 
39S, 189 A.-L.R 1376. 

Mtnn.—^EUirtnacrel v. Alexander. 23€ 
JO’.W. 621, 188 Minn. 81, 

Mo.—^Hickey ▼. Sigilllto, App., 162 
S.W.2d 688. 

N.T.—In re Rochester Trust & Safe 
Deposit Co., 58 NYS.2d 833, 270 
App Div. 227—^United Trust Oorpo- 
ration v. Bursress. 24 NY.S.2d 84. 
176 Misc 511. 

Or.—Eastman v. Crary, 284 P. 280, 
131 Or. 694. 

87 C.J. p 1171 note •3. 

Pziaolpal amA Interest 

When mortgagre debt, after It Is 
barred by statute of limitations, is 
revived by payment, whole of prin¬ 
cipal and unpaid interest Is restored 
for purpose of foreclosure.—^Hiscock 
V. Hiscock. 240 hT.W. 50, 267 Mich. 
16. 78 A.LuR. 938. 

Xn Arksauas 

(1) It has been held, in accord 
with the text rule, that payment on a 
debt after bar of statute of limita¬ 
tions has been j>assed. as between 
parties, removes the bar and revives 
the debt.—^McNeill v. Rowland. 132 
SW2d 870, 198 Ark 1094. 

(2) It has been held, on the other 
handL that part payments on a note 
not made before the bar bf the stat¬ 
ute of limitations attached do not 
have the effect of continuing the debt 
alive—Slag-le v. Box, 186 S.W. 299, 
124 Ark. 43. 

Xa Xentneky 

(1) It has been held that a part 


' payment has the effect of an express 
promise to pay the entire debt and 
operates to lift the bar of limits/- 
tions which had become complete be¬ 
fore the payment was made—Vin¬ 
son's Ex'xs V. Maynard. 17*8 S.W.2d 
603, 296 Ky. 759. 

(2) It has been held, however, 
where at the time indorsers of a 
note made pairments thereon, that 
such mdorsers were released from 
liability by the statute of limitations, 
and that the payments did not ex¬ 
tend the life of the notes as to them. 
In the absence of any consideration 
converting the payments Into a fur¬ 
ther obligation.—Pechheimer v. Gold- 
namer. 188 S.W. d41. 169 Ky. 243— 
37 aJ. p 1171 note 5 [c]. 

(3) It has also been held that a 
partial payment of an execution on 
a judgment after such execution had 
been barred by limitations does not 
revive the debt in the absence of an 
express or clearly implied promise 
to satisfy the residue of the judg¬ 
ment.—-White V. Moore, 38 ©.W. 606, 
100 Ky. 358. 18 Ky.L. 790. 

27. Okl.—Rogers v. Hall. 149 P. 878, 
46 Okl 773. 

37 O.J. p 1171 note 4. 

28: Mo.—^Berrirman v. Becker. 158 S 
W. 899. 173 MoApp. 346. 

37 C J. p 1171 note 8 [b]. 

29. N.Y.—^Brooklyn Bank v. Bama- 
by, 90 N.B. 884, 197 N.Y. 210, 27 IL. 

R. A .N.S.. 843—In re Rochester 

Trust & Safe Deposit Co.. 58 N.Y. 

S. 2d 888, 270 App.Div. 227—In re 
Loughman’s Will, 62 N.Y.S.2d 200. 

deu and oonvinclng proof 

In order for voluntary partial pay¬ 
ment of note or interest thereon to 
revive obligation after statute of 
limitations has run, such payment 
must he shown by clear and convinc¬ 
ing proof and appear to have been 
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debtor’s dellberata volimtary act, ev¬ 
idencing his intention to acknowledge 
existence of greater Indebtednesa— 
United Trust Corporation v. Burgess, 
24 N.Y.S.2d 84, 175 Misc. 611. 
sa Wash.—Pinnell v. Copps, *71 P. 

882, 149 Wash. 578. 

Debt held not revived 
U.fi.—^In re Fergus (Falls Woolen 
Mills Co., DC Minn.. 41 F.Supp. 
835. modified on other grounds. G. 
C.A.. Boyum v. Johnson,' 127 F.2d 
491. 

81. La.—^Ivey v. Joyce, Apip., 196 So. 
83. 

Va.—^Ingram v. Harris. 5 SJB<.2d 624. 
174 Va. 1. 

37 C.J. p 1171 note 5. 

The fact which must be proved in 
order to toll statute of limitations 
as to a note is that payment was 
made on note by maker before stat¬ 
ute had inin.—^In re Badger’s Estate, 
187 P.2d 198, 156 Kan. 734. 

32. Ohio.—^Kaufman v. Broughton. 
81 Ohio St. 424. 

37 C.J. p 1171 note 8. 

33. La.—Hobson v. Edelston, App., 
13 So.2d 141—^Ivey v. Joyca App.. 
195 So. 38. 

Tenn.—Hall v. Skidmore, 1*68 S.W.2d 
800, 26 Tenn App. 189, rehearing 
demed 171 S.W.2d 274, 180 Tenn. 
28. 

37 C.J. p 1171 note 7. 

34. Cal.—^Butt V. Burkett, 64 P.2d 
437. 18 ClaLApp.2d 612. 

Fla.—Jacksonville American Pub. Co. 
V. Jacksonville Paper Co., 197 So. 
872, 143 Fla. 835. 

Iowa.—Horn v. Anderson, IS N.W2d 
693, 234 Iowa 1068. 

35b CaL—^Purdy v. Maree, 87 P.2d 
390, 81 Cal.App.2d 125, applying 
law of Michigan 

Wash.—Griffin v. Lear, 212 P. 271, 
123 Wash. 191. 
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ute of limitations has run is to continue the old 
obligation which is covered by the status of the 
parties at the time the note was made.^c However, 
it has been held that if the acknowledgment of the 
debt by reason of the past payment is made after 
the statute has run the action must be on the new 
undertaking, for which the old debt is a considera- 
tion,37 

§ 335- -When Made after Suit Brought 

The sufEcienegr of an acknowledgment of indebt¬ 
edness made after suit brought, with respect to 
avoidance of the statute of limitations, is generally 
considered supra § 304. 

Examine Pocket Parts for later cases. 

§ 336. -When Made on Board or Wages 

A part payment made on amounts owing for board 
or Wages which are recoverable periodically and do not 
constitute an entire account for which but one single 
action could be maintained does not Justify a recovery 
for more than the amounts due within the statutory 
period prior to the payment. 

Where there is no express agreement as to the 
time of emplojmient or measure of compensation, 
and the services extend over a number of years, the 
engagement will be taken as a general hiring, and 
the law will not imply an agreement that compen¬ 
sation shall be postponed until the termination of 
the employment so as to prevent the running of 
limitations until that time, but will rather consider 
the employment as yearly or from year to year, in 
the absence of any proof of usage, and a recovery 
will be limited to wages accruing within the statu¬ 
tory period prior to the determination of the em¬ 
ployment unless there has been a payment within 
that period, and in this event a recovery is justified 
only for the statutory period prior to the payment.®* 


§ S38 

A similar rule applies to an account for board fur¬ 
nished through a number of years in the absence 
of a definite contract.®® However, where the claim 
of plaintiff, at any and all times for previous serv¬ 
ices, is an entire account for which he could main¬ 
tain but a single action, and not a separate action 
for each year of services, a payment takes the en¬ 
tire balance out of the statute.^® Also, where wag¬ 
es are payable periodically, payment for one period 
will not interrupt the running of the statute against 
wages due at another'*! or as to a claim for compen¬ 
sation for other and special services.^® 

§ 337. -As to Bringing Claim within 

New Statute of Limitations 

The authorities are divided as to whether the part 
payment of a debt after, its maturity and after a new 
statute of limitations has become operative will bring 
the debt within the Influence of the new statute. 

It has been held that the part payment of a debt 
made after its maturity and after a new statute of 
limitations has become operative will bring the debt 
within the influence of the new statute,*® but there 
are also some decisions apparently to the contrary.** 

§ 338. -Debts Secured by Mortgage or 

Lien 

As a general rule part payment of a debt secured 
by mortgage or lien revives the security as well as the 
debt, but the decisions are in conflict as to whether a 
payment made by the mortgagor after he has disposed 
of the premises continues the lien on the property as 
against third persons. 

As a general rule, part payment of a debt secured 
by mortgage,** or equitable mortgage,** or vendor's 
lien,*7 or mechanic’s lien,*® or statutory lien*® re¬ 
vives the security as well as the debt, although it 
has been held that part payment on a debt does not 
revive the mortgage or lien to the prejudice of the 


sa Wls.—^Enwright v. Griffith. 172 
N.W. 156, 169 Wls. 284. 

$7 C.J. s> 1171 note 1. 
af7. Wash.—Griffin v. Dear. 212 P. 
271. 123 Wash. 191. 

38. Ky.—^Kellum v. Browning’s 
Adm’r, 21 S.W.2d 469. 231 Ky. 308. 

N.T.—^In re Gardner, 9 N.IL 306, 103 
N.T, 533, 57 AnouR. 768. 

N.C.—Phillips V. Penland, 147 S.B. 
731. 196 N.C. 425. 

39. —Gilbert v. Comstodk, 98 N. 
T. 484. 

4a N.T.-HSmith v. VeUe, 60 N.T. 
106. 

87 aj. p 1172 note 24. 

41. L*.—Dewar v. Belme. 1 McG. 
75. 

*8^ N.T.—Welsh V. New York, 67 N. 
T.S. 465, 38 Mfsc. 377. 


43. IIL—Joseph V. Carter, 42 N.E.2d 
321, 31^ 111.APP. 630. reversed on 
other grounds 47 N.E.2d 471, 332 
111. 461. 

37 C.J. p 1172 note 27. 

4Ai Ark.—Mason v. Howell, 14 Ark 
199. 

37 C.J. p 1172 note 27 [aJ. 

45. Ark.—White v. White. 131 S.W. 
2d 4. 198 Ark. 740-^chaefer v. 
Baker. 27 S.W.2d 83. 181 Ark. 620. 
Ean.—Coryell v. Hardy, 58 P.2d 1151, 
144 Kan. 194. 

La.—^Aldxldge v. Heed, App, 190 So. 
845—Stale ex reL Landry v. Brous¬ 
sard, App., 177 So. 408. 

Mich.—^Hiscock y. Hiscock. 240 N.W. 

50. 257 Mich. 1«, 78 A.L.H. 953. 
Mont.—Sommer v. Wigen, 62 P.2d 
333, 103 Mont. 827—Vltt v. Rogers, 
262 P. 164. 81 Mont 120. 
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N.D.—^Magnuson v Breher, 284 N.W. 
853. 69 ND. 197—Hansen v. Bran- 
ner, 201 NW. 856. 52 ND 892, 41 
A.L.R. 814. 

Okl—^Baker v. Broughton, 146 P.2d 
832, 193 Okl. 656—Smith y. Bttsh. 
44 P2d 921, 173 Okl. 172, 101 A. 
LR. 330. 

37 C.J p 1172 note 28. 

48. S.C.—Ewbank v Ewbank, 42 S. 
E 194, 64 S.C. 434. 

47- Ky.—HIU y. Downs, 6 S.W- 650, 
9 Ky.L. 767. 

Wis.—Spear y. Eyans, 8 N.W, 20, 51 
Wis. 42. 

37 aJ. p 1172 note 30. 

4a Tex.—Dillard y. McGInty, dr. 
App.. 17 S.W.2d 167—MIyectf y. 
Humphries OiT.App., 47 S.W. 82a. 

49. md.—dirlstion y. Stabe^ 34 N.2. 
825, 7 lQd.App. 417. 
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rights of third persons attaching after the bar is 
complete and before the act of revivor.^O Accord¬ 
ing to some decisions, payments on the principal 
debt by a mortgagor even after he has disposed of 
the premises is effective to continue the lien as 
against all third persons in the same manner as it 
is against the mortgagor;^^ but other decisions hold 
that such payments do not operate to continue the 
lien against the property.®^ Statutes prescribing 
certain requirements for extending the period of 


limitations on a mortgage sometimes limit the ef¬ 
fect of part payment on the principal debt-®® It is 
also provided by some statutes that payment of the 
mortg^age debt shall not extend the operation of the 
statute of limitations as regards the rights of third 
parties unless the mortgagee indorses the memo¬ 
randum of payment with the date thereof on the 
margin of the record where the instrument is re¬ 
corded.®^ The term "third parties” as used in such 
a statute means strangers to the mortgage,®® and as 


60. VLo. —^Berryman ▼. Becker, 168 S, 
W. SB9, 173 Mo.App. 346. 

BL Okl.—Smith v. Bush, 44 P.2d 
921, 173 Okl 172, 101 A-UR 880. 
87 C J. p 1172 note 34. 

Grantee as hound by mortgagor's 
payment generally see supra S 331 
h. 

62. Ky .—Kendall t. Clarke, 1*3 6.W. 
583, 90 E:y 178. 11 KyiL. 920. 

87 CJ. p 1172 note 34. 

63. Mont—^Missoula Trust & Sav¬ 
ings Bank v. Boos, 77 P.2d 386, 106 
Mont. 294 

87 C J. p 1173 note 85 [d]. 
aniixLg of adauba.vit and agreement 
Where no emdavit of renewal of 
mortgage has been filed within statu¬ 
tory period and no renewal or exten¬ 
sion agreement has been filed, mort¬ 
gage Is invalid as against creditor 
who is In a position to assert inva¬ 
lidity or others similarly situated, 
even though debt be kept alive; but 
mortgage Is good even after expira¬ 
tion of period during which affidavit 
of renewal might be filed, as against 
a grantee who accepts a conveyance 
of mortgaged property from mortga¬ 
gor while mortgage is good.—Mis¬ 
soula Trust & Savings Bank v. Boos, 
supra. 

64. Ark.—^Buss V. Cooley, 167 S.W. 
2d 867, 205 Ark. 42—Jimerson v. 
Keed, 150 S.W.2d 747, 202 Ark. 490 
—^Matthews v Mullins, 146 S.W.2d 
718, 201 Ark. 679—^Bolster v, Lang^ 
ley, 144 SW.2d 1063, 201 Ark. 396 
—Shouse V. Scovill, 139 S.W.2d 
240, 200 Ark. 441—Hamburg Bank 
V Zimmerman, 120 S.W 2d 330, 196 
Ark. 849—^Beith v. McKenzie, 36 S. 
W.2d 176, 191 Ark. 363—Bank of 
Mulberry v. Sprague, 47 S.W.2d 
601, 185 Ark. 410 

37 O J. p llf3 note 3^ [a], [bj. 
mvreoorded mortgage 
Where a debt, secured by a mort¬ 
gage of record, is apparently barred 
by statute of limitations, and no 
marginal indorsements of payments, 
keeping lien of mortgage alive, have 
been made on mortgage record, mort¬ 
gage hecomes, as to third parties, in 
effect an unrecorded mortgage, emd a 
third party may acquire title to the 
mortgaged land unaffected by lien of 
the mortgage.—Clark v. Shockley, 169 
8.W.2d 635, 205 Ark. 507—Jimerson 


V. Reed, 160 S.W.2d 747. 202 Ark. 490 
—^Polster V. liangley, 144 S.W.2d 
1068, 201 Ark. 396—Kansas City Life 
Ins. Co. V. Marsh, 121 S.W.2d 81, 196 
Ark. 1121—'Hamburg Bank v. Zim¬ 
merman, 120 S.W.2d 380, 196 Ark. 
849. 

SEoztgage not barred at time of pnr- 
Ohase 

However, If one buys land on 
which there is a mortgage not barred 
by statute of limitations aa Ediown 
by mortgage record, purchaser buys 
subject to the mortgage, and may 
not plead statute of limitations if 
debt was not, in fact, barred, having 
been kept alive by payments not en¬ 
tered on margin of mortgage record. 
—R. S. Biggers & Co. v. Norman, 190 
SW.2d 964, 209 Ark. 614-^imerson 
T. Reed, 160 S.W.2d 747, 202 Ark. 490. 
Aotoal knowledge of debt or of pay¬ 
ments 

(1) Where debt secured by mort¬ 
gage is apparently barred by statute 
of limitations and no payment which 
would stay the limitation is Indorsed 
on margin of record of mortgage. It 
constitutes no lien on the mortgaged 
property as against third person not¬ 
withstanding he has actual knowl¬ 
edge of execution of mortgage.— 
Clark V. Shockley, 169 S.W.2d 685, 
205 Ark. 607—Hamburg Bank v. Zim¬ 
merman, 120 S.W.2d 380, 196 Ark. 
349. 

(2) Where Indorsements have not 
I been made on mortgage record as re¬ 
quired by statute rights of third par¬ 
ties are not affected by payments, 
even though third parties may have 
actual knowledge of them—Johnson 
V. Lowman, 97 S.W. 2d 86, 193 Ark. 8. 
XndorsemsiLt of payment Itelfi rnaHU 

dent 

Ark.—Merchants’ & Planters’ Bank v. 

Bwan, 27 S.W.2d 784. 181 ATk. 679. 
Statute held laapyUeable ' 

Ark.—Mitchell v. Federal Land Bank 
of St. Louis. 174 S.W.2d 671, 206 
Ark. 253—Webb v. Alexander, 113 
S.W.2d 1095. 196 Ark. 727. 

56. Ark.—Henry v. Coe, X87 S.W.3d 
897, 200 Ark. 44—^Tyson v. May- 
weather, 281 S.W. 1. 170 Ark. «60. 
87 C.J. P 1173 note 85 [a] (8). 
CknLveyanoe without oonsldevatlon 
Where mortgagee’s assignee failed 
to make indorsements on the margin 
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of the record of payments by origi¬ 
nal mortgagor who made payments 
after debt was barred by statute of 
limitations, and mortgaged property 
was conveyed to third persons with¬ 
out consideration and with purpose 
of defeating the mortgage, mortgage 
became an unrecorded mortgage valid 
between the parties.—Kansas City 
Life Ins. Co. v. Marsh, 121 S.W.2d 
81, 196 Ark. 1121. 

Fersoiui hdd third paarties witihia 
statute 

(1) Generally.—^Matthews v. MuL 
Uns. 145 S.W.2d 718, 201 Ark. 679— 
Bolster V. Xjangley, 144 S.W.2d 1063, 
201 Ark. 896—37 C.J. p 1178 note 85 
Ca] (4). 

(2) Junior mortgagee.—Jimerson 
V. Reed, 150 S.W.2d 747, 202' Ark. 
490—Buckner State Bank v. Stager, 
115 S.W.2d 1076, 196 Ark. 1072—Benk 
of Mulberry v. Sprague^ 47 6.W.2d 
60L 186 Ark. 410. 

(3) Mortgagee from purchaser.— 
Johnson v. Lowman, 97 S.W.2d 86, 
198 Ark. 8. 

(4) Purchaser from mortgagor.— 
Jimerson v. Reed, supra—Hamburg 
Bank v Zimmerman, 120 S.W.2d 980, 
196 Ark. 849—Johnson v. Lowman, 97 
3.W.2d 86, 193 Ark. 8 — Beith v. Mc¬ 
Kenzie, 86 S.W.2d 176, 191 Ark. 853. 

(5) Purchaser’s successors.—Ham¬ 
burg Bank V. Zimmerman, supra. 

PezsoBS hM aot third portiee wlth- 
lu statute 

<1) Generally.—Blackwood v. Da¬ 
vidson, 132 S.W.2d 799, 198 Ark. 1055 
—41 C.J. p 87*2 note 6 [a]. 

(2) Execution creditor purchasing 
at execution sale.—Taylor v. Magno¬ 
lia Loan & Investment Co., 169 S.W. 
2d 442, 194 Ark. 732—Citizens Bank 
& Trust Co V. (Sarrott, 93 S.W.2d 
819, 192 Ark. 599, overruling McKin¬ 
ley V. Black. 247 aw. 1046, 157 Ark. 
280. 

(3) Heirs conveying land to broth¬ 
er who mortgaged with their knowl¬ 
edge.—Armstrong v. Armstrong, 27 
S.W.2d 88, 181 Ark. 697. 

(4) Persons holding under volun¬ 
tary conveyances.—Kansas City (Life 
Ins. Co. V. MSrsh, 121 S.W.2d 81, 196 
Ark. 1121. 

(5) Purchaser who assumed mort¬ 
gage, although not so expressed in 
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between the parties part payments may extend the 
statute of limitations for enforcement of the mort¬ 
gage regardless of failure to indorse the payments 
on the record of the mortgage, 56 or to file an affi¬ 
davit of renewal of the mortgage or the renewal 
or extension agreement.®^ 

It has been held that interruption of the pre¬ 
scription period by part payment on the principal 
obligation does not prevent the prescription of a 
note pledged as collateral security for the princi¬ 
pal obligation®* where there was no renewal or 
waiver of prescription of the pledged note.®* 


§ 340 

§ 339 , -In Bankruptcy Proceedings 

against Payor 

Part payment by an Ineolvent may Interrupt the 
running of the statute of limitations so as to permit 
the payee to enter a claim fbr the debt on bankrupt^ 
if the payee had no knowledge of the insolvency. 

Payment made by one who knows he is insolvent, 
whidi he directs to be applied to his credit, to one 
who has no knowledge of insolvency of the payor, 
takes the debt out of the statute of limitations, so 
that the payee, on bankruptqy of the payor, may 
come in and participate in the assets but it may 
be otherwise if the person receiving the payment 
has knowledge of the insolvency.*^ 
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VI. PLEADHra 


A. IN GENERAL 


§ 340. Necessity or Propriety 

Ordinarily, where the bar of the statute of limita¬ 
tions is not apparent from the face of the petition or 
declaration. It is not necessary for the plaintiff to antici¬ 
pate the defense of limitations and plead facts in avoid¬ 
ance thereof. Where the bar of limitations prima facie 
appears on the face of the petition it is necessary, in 
some Jurisdictions, for the plaintiff to plead matters In 
avoidance of the bar, but in other Jurisdictions this Is 
not necessary. 

Ordinarily, where the bar of the statute of limi¬ 
tations is not apparent from the face of the peti¬ 
tion or declaration, it is not necessary for plaintiff 


to anticipate the defense of limitations and plead 
facts in avoidance thereof in stating his cause of 
action,** notwithstanding the statute under whidb 
the action is brought contains the limitation;** but 
where the limitation is in the nature of a condition 
to plaintiiFs cause of action he must allege facts 
showing that his cause of action is within the stat¬ 
utory period of limitation, in order to allege a 
good cause of action,*^ and this rule is applicable 
to actions against individuals as well as to actions 
against the government*® The fact that the ac- 


deed.—of Mulberry v. Sprasue, 
47 S-W-Sd 601, 18o Ark. 410. 

(6) Widow and heirs of mortga¬ 
gor.— TTfl.TiiMJi City Life Ins. Go. v. 
Marsh, supra—^Tyson v. Mayweather, 
281 S.W. 1, 170 Ark. 660. 

(7) Widow and heirs of one who 
purchased land and assumed to pay 
mortgage indebtedness thereon — 
Henry v. Coe. 137 S.W.2d 897. 200 
Ark. 44. 

(8) Wife of mortgagee's tenant 
who purchased mortgaged premises 
from mortgagor.—Tyler v. Niven, 108 
SW2d 898, 194 Ark. 638. 

56. Ark.—Kansas City Life Ins. Co. 

V. Marsh, 121 S.W2d 81. 196 Ark. 
1121—Johnson v. iLowman, 97 S. 

W. 2d *86, 193 Ark. 8—^Tyson v. 
Mayweather, 281 SLW. t 170 Ark. 
660. 

57. Mont.—^Missoula Trust & Sav¬ 
ings Bank v. Boos, 77 P.2d 385, 106 
Mont 294. 

5a La.—Pelican State Bank v. Bo¬ 
gle, 12 So.2d 793. 202 La. 721— 
Graves v. Pierce, App., 169 So. 817. 
59. La.—Pelican State Bank v. Bo¬ 
gle, 12 So.2d 798, 202 La. 72L 
Ga U.S.—In re Salmon, N.7., 249 
F. 300, 301, 161 CjCLA. SOA 
87 C.J. p 1173-1199 note 37. i 


Claim barred by limitations as prov¬ 
able in bankruptcy proceeding gen¬ 
erally see Bankruptcy 5 663- 
6L U.S,—m re Banks, D.C.N,T.. 207 
F. 662. 

6a Ga.—^Felton v. State Highway 
Board, 171 S.F. 198, 47 GaApjh 616. 
N.C.—Ideal Brick Co. v. Gentry, 182 

S.R 800, 191 N.a 636. 

37 C.J. p 1200 notes 8, 15. 
Mortgagor’s UabiUty in Coxedosiixe 
salt 

Complainants seeking to foreclose 
a mortgage were not required to an¬ 
ticipate defense of limitation statute 
by setting up facts preventing the 
statute from running, since a foreclo¬ 
sure suit is against the mortgaged 
property only, and the mortgagor's 
liability cannot be litigated therein. 
—Weiss V. Pelton, 28 A.2d 100, 132 N. 
J.JBiq. 248. 

Tfane of aocn&al of cause of action 
In suit by a creditor on behalf of 
Itself and all other creditors of a 
trust compeny to enforce stockhold¬ 
ers' constitutional liability, fact that 
bill did not allege any fkets showing 
when right to maintain action ac¬ 
crued was held to be no ground for 
since that was matter of 
defense to be proved at trial.—IT. S. 

T. Arthur, D,C.N.T., 23 F.SiipP- 5*7. 
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63i Ely.—Chiles v. Draka 2 Mete. 
146, 74 Axn.B. 406. 

6t U.S.—Matheny v. Porter, GX3.A. 
Colo.. 158 F.2d 478— <k)zpiis Auds 
cited In John F. Jelke Co. v. Smle- 
tanka, C.CJLI11., 86 F.2d 470, 471, 
certiorari denied 57 S.Ct. Sllj 309 

U.S. 669, 81 L.Fd. 876—Bowles v. 
American Distilling Co., D.C.N.T., 
62 F.Supp. 20, appeal dlszmssed, C. 
C.A., Porter v. American Distilling 
Co.. lo7 F.2d 1012—Callahan v. 
Chesapeake & O. By. Co., D.CEy.. 
40 F.Supp. 953. 

Bla.—^Bowery v. Babbit, 128 So. SOL 
99 Fla. 1151. 

m. —^Lipcovltz V. Warren Printing 
Co.. 249 IlLApp. 368. 

Va.—Branch v. Branch, 2 S.B.2d 327, 
172 Va. 418. 

37 C.J. p 1200 note 10, p 1201 note 16. 

66. U.6.—John F. Jelke Co. v. Smle- 
tanka G.CLA.I1L, 66 F.2d 470, cer¬ 
tiorari denied 67 8XX. 511, 600 n.£L 
669, 81 LJOd. 876. 

War risk Insnranoe 
With respect to limitations statnta 
where pleadings warranted, court 
would require pleintUt to amend his 
pleadings to allege specUlcaUly dates 
of appUoatioii for payment of war 
risk insurance and refusal thereof.— 
Kenneth r. T7. D.CJa, 51 F.2d 122. 
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tion is not barred by the statute of limitations of a 
state other than that of the forum need not be al¬ 
leged in the complaint.®* 

Under statutes or rules of practice in a number 
Df jurisdictions, where the petition or complaint 
prima facie shows that the action was commenced 
after the expiration of the limitation period it is 
necessary, if the petition is to withstand a demurrer 
or similar pleading, that plaintiff allege facts which 
avoid the bar of the statute,*7 as by alleging facts 
which show that the cause of action is within some 


exception in the statute;*® but the fact that the 
applicability of the statute of limitations is apparent 
on the face of the petition or complaint does not 
prevent the petition or complaint from stating a 
cause of action if defendant does not take advan¬ 
tage of limitations by his pleadings.®* Under stat¬ 
utes or rules of practice in other jurisdictions, even 
where the declaration or complaint apparently shows 
that the statute has attached, it is not necessary for 
plaintiff to negative therein such fact,7* at least 
where the action is at law^i or where plaintiff docs 
not seek relief from fraud.*^* In some of the ju- 


68. Neb.—^Farmers* & Merchants’ 
Bank V. MerryzncLQ, 254 N.W. 428, 
126 Neb. 684. 

67. U.S.—^Fngonfico Wilson Be Ba 
Argentina v. Weirton Steel Co., D. 
aW.Va., 01 F.Supp. 214. 

Qa.—^ESvans v. Pennington, 179 S.1 Dl 
123. 180 Ga. 488. 

Mo.—Kerber v. Bowe, 166 fl,W.2d p26, 
348 Mo. US'S. 

Neb—Parkin v. Parkin, 244 N.W. 638, 
123 Neb. 836. 

Okl.—Owens v. Lnckett, 139 P.2d 806, 
192 OkL 685. 

Tex.—Liullng Oil & Gas Co. v. Hum¬ 
ble Oil & Penning Co., 191 S.W.2d 
716—Owen v. King, 111 SW.2d 696, 
130 Tex. 314, 114 A.X..R. 859—Tay¬ 
lor ▼. Batte, OivA.pp., 146 S.W-2d 
•1116—Moran v. Midland Farms Co., 
Clv.App.. 282 S.W. 612 
Utah.—Jobanson v. Cudahy Packing 
Co., 162 P.2d 98, 107 TJtah 114. 

37 C.J. p 1201 note 13. 

AJlegaUoas as snzpliuBage 
If the declaration, complaint, or 
bin alleges facts which show that 
apparently the statute of limitations 
has attached, such allegations cannot 
be rejected as mere suiplusage.— 
Gray v. Ulnch, 8 Kan. 112. 

Breach of warranty 
Where the action on a breach, of 
warranty is commenced after the 
statutory period of limitations after 
the sale has elapsed, plaintiff must 
state in his complaint when the 
breach occurred in order that the 
complaint may stand against a plea 
of the statute of limitations.—John 
S. Sills & Sons V. Bridgeton Con¬ 
densed Milk Co., C.CJLN.J., 43 F.2d 
73. 

Couutorolatm 

Cross complaint filed after statute 
ha4 run, if considered as counter¬ 
claim, was held barred, where It 
made no reference to commencement 
of action and did not plead facts 
tolling statute.—Benton nr. Betweiler, 
232 P. 82. 48 Idaho 369. 

Pleading Moratorium Act 

(1) The Moratorium Act extends 
the period of the Unoitation statute 
whether or not an application for 
relief is made before the time when 
the limitation statute would other¬ 


wise run, and hence filing of an ac¬ 
tion to foreclose a mortgage during 
the extended time is sufficient and it 
IS unnecessary to plead the euct as a 
condition to reliance thereon.— 
O’Meara v. Be Lamater, 126 P.2d 671, 
52 CalApp.2d 665. 

(2) However it has been held that 
under the Moratorium Act extending 
limitation of time for bringing action 
on obligation secured by mortgage, 
unless complaint contains allegations 
of fact to bring case within the ex¬ 
tension period, the provisions of stat¬ 
ute of limitations are controlling.— 
Watts V. Currie, 101 P.2d 764, 33 Cal. 
App.2d 615. 

(3) Where mortgagees, seeking 
personal judgment against purchas¬ 
ers of encumbered property who had 
allegedly assumed encumbrance, 
claimed that case was taken out of 
operation of statute of limitations by 
Moratorium Act providing that the 
act should not be applicable to any 
mortgage in default at time owners 
acqmred title by purchase subse¬ 
quent to effective date of act, mort¬ 
gagees were required to plead facts 
to bring the purchasers within the 
terms of the act^—Watts v. Currie, 
supra. 

681 Ga—W. T. Rawleigh Co. ▼. 
Etheridge, 140 S.E. 913, 37 Ga.App. 
564. 

Mo.—^Bennett v. Metropolis Pub. Co., 
App, 148 S,W.2d 109. 

37 C.J p 1201 note 19. 

Absence from state 
IJ.S.—Be Mieux Bros. Corporation v. 
Armstrong, C.C.A.Miss., 91 F.2d 
445—Miles ▼. McGrath, B.C.Md., 4 
F.Supp. 603. 

Okl.—Electric Supply Co. v. Garland, 
105 P.2d 758, 188 Okl. 21. 
OontlmLaaoe of former action 
Iowa.—Ceprley v. Paton, N.W. 179, 

120 Iowa 559. 

Govertnxe 

Tex.—iSimpson v. Grissom, Civ«App., 
38 S.W.2d 1106, error dismissed. 

69. Ga.—^Burch v. Wofford-Terrell 
Cb.r 184 S.E. 419, 52 GaApp. 685. 
Idaho.—^Rosa v. Bevingenzo, 24 P.2d 
1051, 58 Idaho 21*3. 

70k U.S.—Eltlng V. McBonnell, B.C. 
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N.T., 4 F.Supp. 988—^Alden-Boch- 
elle, Inc, v. Americaji Soc. of Com¬ 
posers, Authors and Publishers, B. 
CN.T., 3 F.ILB. 157. 

IIL—Anderson v. Behr, 19 N.E.2d 428, 
299 IllApp. 90 

Ind.—Charters v. Citizens* Nat. Betnk 
of Peru, 145 NE. 517, 84 lhd.App. 
15. 

Ky.—Klineline v. Head, 266 SW. 370, 
205 Ky. 644. 

IBa—Succession of Thompson, 186 So. 
1. 191 Ba. 480—White v. Bavls, 124 
So. 186, 169 La 101—Cook v. Crow, 
App., 194 So 455. 

Mont.—Hogevoll r. Hogevoll, 162 P. 
2d 218—Janes v. Fidelity & Beposlt 
Co. of Maryland, 119 P.2d 39, 112 
Mont 580. 

N.Y.—^Hoffman v. Mittlemann, 268 N. 

T.S. 399, 147 Misc. 442. 

37 O J. p 1201 notes 30, 21. 

Oonfeesed Judgment on note 

(1) In action on note with attached 
power authorizing any attorney to 
appear for maker in any court ot 
record and confess Judgment for 
holder, it was held not necessary for 
plaintiff to state in declaration facts 
negativing running of statute of lim¬ 
itations at time of taking Judgment 
on note by confession m open court, 
although face of note sho\.'^'d that 
statute of limitations had run 
against it.—Book v. TBwbank, 35 N-B. 
2d 9*61, 311 IllJ^pp. 312. 

(2) Where Judgment by confes¬ 
sion is taken before the clerk of the 
court, the declaration should allege 
facts avoiding the bar of limitations 
apparent on the face of the note.— 
Matzenbaugh v. Boyle, 40 NJB. 935 
156 Ill. 831. 

71 . Mass.—Mendes v. Rochet 53 N 
E 2d 148, 317 Maas. 821, 

37 G.J. p 1200 notes 8, 4. 

At stiiot oommcm law the statute 
of limitations was a defense, and no 
question of pleading a disability in 
the complaint could arise.—Hughes 
V. Roosevelt, C.CA.N.T., 107 F.2d 901. 

72, Ky.—Hill V. Walker, 180 S.W.2d 
93, 297 Ky. 257, 154 A.B.R. 814— 
McCarty v. McCarty’s Adm’r, 81 S. 
W.2d 8, 253 Ky. 666. 

Necessity for allegations excusing 
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risdictions, where the proceedings are in equity and 
the bill apparently shows on its face that the cause 
of action set forth is barred, facts showing an ex¬ 
cuse, disability, or some exception to the statute 
must be alleged, ^3 ©r, as discussed infra § 344, the 
bill is demurrable. 

Although avoidance of limitations in the petition 
or complaint is not necessary, it has been held not 
to be improper,but it has also been held, in ac¬ 
tions at law, that such tmnecessary allegations are 
improper^^ and that plaintiff cannot avail himself 
of matter in avoidance of the statute by pleading 
such matter in his complaint before the statute has 
been set up as a bar by plea.^^ 

Estoppel, Plaintiff may not contend that defend¬ 
ant is estopped to rely on prescription if he does 
not plead the estoppel.^^ 

Plaintiff seeking benefit of limitations. Where 
plaintiff seeks the benefit of the statute of limita¬ 


§ 841 

tions,"^* as where he institutes a suit to quiet ti- 
tle,^^ he must plead such statute. 

§ 341. -Mistake, Fraud, or Concealment 

As a general rule, where the cause of action Is based 
on fraud or mistake and as alleged is apparently barred 
by limitation, plaintiff. In order to avoid the bar of 
limitation, should plead the mistake, fraud, or fraudu¬ 
lent concealment and the fact that the fraud or mis¬ 
take was not discovered until within the statutory time 
allowed for the commencement of the action after dis¬ 
covery. 

As a general rule, where the cause of action is 
based on fraud or mistake and as alleged is appar¬ 
ently barred by limitation, but in fact the statute 
has not run because of a failure to discover the 
fraud or mistake complained of, as where fraud 
has been concealed by defendant, plaintiff should 
plead the mistake, fraud, or fraudulent conceal¬ 
ment, and the fact that the fraud or mistake was 
not discovered until within the statutory time al¬ 
lowed for the commencement of the action after 
such discovery but the rule is subject to ex- 
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delay In action based on fraud see 
infra S 341. 

73. Ala.—Spann t. First Nat. Bank 
of Montgomery, 200 So. 554* 240 
Ala. 539—^Davjs v. Stokes* 107 Sk>. 
76* 214 Ala. 234. 

M^s.—^Drury v. Poor, 182 N.I!. 817, 
280 Mass. 5-64. 

37 C J. p 1200 note 12. 

Agreement precluding* defense of lim¬ 
itations 

In equity an agreement not to take 
advantage of the statute of limita¬ 
tions should be alleged in the hill.— 
Cowart V. Perrine, 21 N.J.Bq. 101. 
Tt Ky.—Harlan Gas Coal Co ▼. 
Henseley, 8 S.W.2d 640, 223 Ey. 
221 . 

75. m. —^Wall V. Chesapeake & O. R. 
Oo, 65 NB. 632* 200 III. 66—Book 
V. Bwbank* 85 N.E:.2d 961. 311 IlL 
App. 812. 

37 C.J. p 1200 note 6. 

73* Ill.—Gnnton v. Hughes* 54 N.B. 

895* 181 IlL 132. 

87 C.J. p 1200 note 7. 

77. Ln.—Jordan v. Smith, 20 So.2d 
17* 206 La. 7<65. 

73* Tex.—^Broderick v. Pardue, Civ. 
App., 102 S.W.2d 252* error dis¬ 
missed. 

Stetnfee of foreign Jnzlsdletlon. 

Action begun In Justice court to 
enforce bank steckholders* assess¬ 
ment levied in anothw state was 
held not maintainable for failure to 
plead six-year statute of limitations 
of such state which was railed on to 
prevent snch assessment being 
barred by two-year statute of limita¬ 
tions of the forum, although materi¬ 
al substantive provisions of the for¬ 
eign hanking law were pleaded and 


despite statutory right to plead oral¬ 
ly in cases begun in jastice court* 
especially where record impl-edly 
negatived existence of oral pleadings. 
—^Broderick v. Pardue, supra. 

79. Mont.—^Frishee v. Cobum* 62 P. 

2d 882, 101 Mont. 58. 

Or.—^Darling v. Christensen* 109 P.2d 
585, 166 Or. 17. 

aCL U.S.—S. V. Christopher* CC. 
A.C 0 I 0 .* 71 F.2d 764* rehearing de¬ 
nied 72 F.2d 875—^Prentiss v. Mc- 
Whlrter, aC.ACal.* 63 F.2d 712. 
Cal—Hobart v. Hobart Bstate Co.* 
159 P.2d 958* 26 Oai.2d 412—Jack- 
son V. Master Holding Corporation* 
108 P.2d 673, 16 CaL2d 824—Bain- 
hndge v. Stoner, 106 P.2d 428* 16 
CaL2d 423—^Enapp v. Enapp, 100 
P.2d 759* 15 CaL2d 237—Johnson v. 
Ehrgott, 34 P.2d 144* 1 Cal.2d 136 
—Riley v. Dunbar* 88 P.2d 828, 1 
CaL2d 143—^Redpath v. Aagaard* 16 
P.2d 998* 217 CaL 63—^Merchants' 
Ice & Cold Storage Co. v. Globe 
Brewing Co, App.* 177 P.2d 963— 
Shapiro v. Equitable Life Assur. 
Soc. of U. S., 172 P.2d 725* 76 CaL 
App.2d 73—^Bliss v. Martin* 169 P. 
2d 61, 74 CkLApp.2d 500—Twining 
V. Thompson, 156 P.2d 29* 68 Cal. 
App.2d 104—-Watson v. Santa Car- 
melita Mut. Water Co., 187 P.2d 
757* 58 Cal.App.2d 709—^Richardson 
V. MicheL 113 P.2d 916* 45 Cal App. 
2d 186—-West v. Great Western 
Power Co. of California, 97 P.2d 
1014* 86 CaLApp.2d 403—Nlghbert 
V. Fimt Nat. Bank* 79 P.2d 1105, 
26 Cal.App.2d 624—Myers v. Metro¬ 
politan Trust Co. of California^ 70 
F.2d 992, 22 C8LApp.2d 284—Gibson 
V. Bath* 55 P.2d 1219. 13 CaLApp. 
2d 40—Harvey v. Griffiths* 26' P.2d: 
532* 133 CbLApipu 17—Vogel 
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Marsh, 7 P.2d 756* 120 CaLApp. 99. 
Ga.—^Rigdon v. Barfield. 20 S.EI.2d 
587* 194 Ga. 77—Norton v. Hicks* 
151 S.E. 53* 40 Ga.App 642. 

111.—^Bunker Hill Country Club v. 

McEIhatton, 282 Ill App. 221. 
Iowa.—^Hlgbee v. Walsh* 294 N.W* 
597* 229 Iowa 408—Benedict v. 
Hall, 207 N.W. 606* 201 Iowa 488. 
E^an.—^Manka v. Martin Metal Mfg. 
Co.* 118 P.2d 1041* 153 Ean. 811* 
136 A.L.R. 553. 

Md.—Giessman v. Garrett County 
Com'rs* 44 A.2d 862. 

Minn.—^Stark v. Equitable Life As¬ 
sur. Soc. of U. S., 285 N.W. 466, 
205 Minn. 138—Modem Life Ins. 
Co. of Mizmesota v. Todd* 237 N.W. 
686* 184 Minn. 36—-Wblteomh v. 
Wright, 223 N.W. 294, 176 Minn. 
274. 

Okl.—^Paxton v. Hyer* 87 P-3d 938* 
184 OkL 407—^Micco v. Foster* 80 
P.2d 229* 183 OkL 89. 

Tex.—Glenn H. McCarthy* Inc.* v. 
Eno:^ Clv.App, 186 S.W.2d 882* 
error refused. 

37 aj. p 1201 note 24. 

Kdadasy rdatioaship 

The text rule applies regardless 
of whether a fiduciary relationship 
existed between x>]s.uitiff and defend¬ 
ant.—^Reeves v. John Davis & Co.* 8 
P 2d 732* 164 Wash. 287. 

in Kemtuolcy 

(1) Under a statute providing that 
an action for relief from fSaud or 
mistake must he commenced within 
five years after the dlscovuvy of 
the traxtS. or mtetiibe but tibnt no 
sudh action, may be brought tan 
years after the perpetzatloa of'the 
fraud or the making of tiie ooutract* 
plaintiff in an aethm comtheboeg afo- 
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ceptions in some jurisdictions.^^ Likewise it is a 
general rule, where the cause of action is not based 
on fraud but defendant's fraud or fraudulent con¬ 
cealment has prevented plaintiff from discovering 
the facts and suing within the period of limitations, 
that such fraud or fraudulent concealment must be 
alleged in the petition or complaint ,*2 but in some 
jurisdictions such fraud or fraudulent concealment 
need not be pleaded in anticipation of the defense 
of limitations.83 Failure of the petition or com¬ 
plaint to show that the action for fraud is not 
barred by limitations does not render it insuflScient 
to state a cause of action if defendant does not 
plead the bar of limitations by demurrer or other- 
wise-*4 Nondiscovery of the fraud for a period of 
time need not be pleaded where the complaint does 
not show on its face that the period of limitations 
has apparently expired-86 

The sufficiency of allegations pleading mistake, 
fraud, or concealment is considered infra § 343 b. 

§ 342 . -Acknowledgment, New Promise, 

or Part Payment 

In tome, but not all» Jurisdictions the plaintiff la 


under no obligation to anticipate the defense of llm- 
Itatlons by setting forth in his complaint the acknowl¬ 
edgment, new promise, or part payment on which he 
relies to take the case out of the operation of the stat¬ 
ute. 

In accordance with the general rules discussed 
supra § 340, in a number of jurisdictions plaintiff is 
under no obligation to anticipate the defense of 
limitations by setting forth in his complaint the 
acknowledgment, new promise, or part payment on 
which he relies to take the case out of the opera¬ 
tion of the statute, even though on the face of the 
pleading the original indebtedness is apparently 
barred,®® unless the proceeding is in equity ;®7 in 
other jurisdictions plaintiff who relies on adoiowl- 
edgment, new promise, or part payment as extend¬ 
ing the period of limitations must plead it in his 
petition or declaration.®® Where the proper prac¬ 
tice is to bring the suit on the new promise or ac¬ 
knowledgment as a new cause of action, the decla¬ 
ration or petition must contain averments setting 
forth the payments, new promise, or acknowledg¬ 
ment.®® Where plaintiff seeks to set aside a fore¬ 
closure sale on the ground that the debt was barred 


er five years from the perpetration 
of the fraud or the making of the 
contract must aJlesre facts showing 
that the fraud or mistake was not 
discovered within the five years.— 
HiU V. Walker. 180 S.W,2d 93, 297 
Ky. 267, 154 ALR 814—Mullins v. 
Jennings' Guardian, 115 S.W.2d 840, 
278 Ky. 68—McCarty v. McCarty's 
Adm'r. 81 S.W.2d 8. 268 Ky. 666— 
Cox V. Simmerman, 4i8 S.W.2d 1078, 
243 Ky. 474—^Pierce v. J- B. Pierce's 
Trustee in Bankruptcy, 38 S.W.Sd 
264, 238 Ky. 496—^Forman v. Gault 
32 S.W.2d 977, 236 Ky 213—^Brown 
V. Brown. 11 S.W. 4. 91 Ky. 639— 
Cameals v. Parker, 7 J.J.Marsh. 455. 

(2) Some early authority held that 
such allegations were unnecessary.— 
Ooldiron v. Combs, 60 S.W. 386, 22 
Ky.L. 1187. 

(3) Where defendant pleads fraud 
in defense to a suit, he is not bound, 
because it appears that the fraud 
occurred more than ten years before 
suit was brought to anticipate the 
plea of limitations, and allege facts 
in the answer in avoidance.—Baker 
V. Begley, 169 S.W. 691, 156 Ky. 234. 

81. Conn .—Todd v. Bradley, 122 A. 

68, 99 Conn. 307. 

37 C.J. p 1201 note 23. 

88. Ga.—<hdhoun Nat Bank v. Yan¬ 
cey Bros., 23 S.K2d 468, 68 Ga 
App. 661—Comes v. Bank of 
Jonesboro. 198 S.B. 338, 68 Ga.App. 
193, affirmed Bank of Jonesboro v. 
Carnes, 2 S.B.2d 496, 187 Ga. 796, 
180 Ali.R 1—Arnold v. Rogers, 
162 SB. 136, 43 Ga.App. 390. 


Breach of duty by bank officers 

An action brought by depositors 
against bank, surety on cashier's 
bond, and officers, to enforce officers' 
liability for negligence and breach 
of duty on ground that superintend¬ 
ent of banks had failed to act, was 
barred by statute where it appeared 
from petition that all of the alleged 
irregularities occurred more than 
four years before suit was filed, and 
petition contained nothing to show 
that superintendent had been de¬ 
terred by officers' fraud from insti¬ 
tuting suit BO as to toll statute — 
Green v. Perryman, 197 SJS 880, 186 
Ga. 239. 

SCalpxaotloe 

In an action based on malpractice 
of a dentist or physician, facts must 
be averred from which it can be 
clearly seen that fraud had inter¬ 
vened to prevent a discovery of the 
wrongful act on which action Is 
based. 

Ala—Hudson v. Moore, 194 So. 147, 

239 Ala. 130. 

Tenn.—^Bodne v. Austin, 2 6.W.2d 

104, 156 Tenn 366. 

Negligent delay in service of process 

In action for negligent delay in 
procuring issuance and service of 
process in action on a note, allega¬ 
tion that plaintiff did not know that 
defendant had been guilty of negli¬ 
gence so as to bar action on note 
until within two years before com¬ 
mencing damage suit did not allege 
fhcts sufficient to toll the running 
of limitations or to show an estop¬ 
pel of defendant to urge bar of lim- 
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itatlons in absence of allegation of 
fraud or concealment.—Crawford v. 
Davis. Tex.Civ.App., 14S S.W.2d 905. 
83. Ind.—Charters v. Citizens' Nat 
Bank of Peru, 146 N.1I. 517, 84 Ind. 
App. 16. 

84b Cal.—^Bank of America Nat 
Trust & Savings Ass'n v. Ames, 63 
P.2d 1208, 18 Cal.App.2d 311. 

85. Cal.—Adams v. Harnson, 93 P. 
2d 237, 84 Cal.App.2d 288—Mac¬ 
Donald V. Reich & Iilevre, 281 P. 
106, 100 Cal.App. 786. 

86. Mont—^Leffek v. Luedeman, 27 
P2d 611, 96 Mont. 467, 91 AD.R. 
286. 

Wyo.—Cozpiui Jnxls guoted la In¬ 
vestment & Securities Co. v. Bun- 
ten. 108 P.2d 414, 416, 66 Wyo. 77. 
87 C.J. p 1203 note 34. 

87. Ill.—Harding v. Durand, 28 N.R 
948. 188 HI. 515. 

N.Y.—^Bloodgood v. Bruen, 8 N.Y. 
362. 

88. TT.S.—^Heirs of Franceschi v. 
Gonzalez. C.C.A.Puerto Rico, 62 F. 
2d 748. 

Ga—Carnes v. Bank of Jonesboro. 
198 S.E. 338. €8 Ga.App. 193, af¬ 
firmed Bank of Jonesboro v. 
Carnes, 28 S.E.2d 496, 187 Ga 795, 
130 A.L.R. 1 

Utah—Attorney General of Utah v. 
Pomeroy, 73 P.2d 1277, 98 Utah 
426, 114 A.L.R. 726. 

89. Ky.—Thompson v. Wisconsin 
Steel Co., 282 S.W. 1081, 214 Ky. 
221 . 

Tex.—Hanley v. Oil Capital Broad¬ 
casting Ass'n, 171 S.W.2d 864, 
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by limitations at the time of the sale, it has been 
held that he need not allege that the debt had 
not been eactended or renewed,®® 

The sufficiency of allegations pleading acknowl¬ 
edgment, new promise, or part payment is consid¬ 
ered infra § 343 c. 

§ 343. Sufficiency 

a. In general 

b. Mistake, fraud, or concealment 

c. Acknowledgment, new promise, or 

part payment 

a. In Gheneral 

Where It Is proper or necessary for the declaration. 


I 843 

complaint, or bill to contain allegations In avoidance 
of the statute of limitations, It must allege facts and 
circumstances, and it must clearly, speciflcalbr, and dis¬ 
tinctly allege such matters as are competent and suffl- 
eient to avoid the bar of the statute. 

Where it is proper or necessary for the declara¬ 
tion, complaint, or bill to contain allegations in 
avoidance of the statute of limitations, it must al¬ 
lege facts and circumstances, and not mere conclu¬ 
sions of law,®i and it must clearly, specifically, and 
distinctly allege such matters as are competent and 
sufficient to avoid the bar of the statute,®® such as 
coverture,®® incapacity,®^ or defendant's nonresi¬ 
dence or absence from the state;®® but the original 
pleading is not fatally defective if it does not state 


141 Tex. 243—Sharp v. Frizzell, 
Civ-App., 168 S,W.2d 543—Canon 

V, Stanley. Clv.App., 100 S-W-Sd 
377—Cavers v. Sioux Oil & Befln- 
ingr Co., Civ.App., 23 S.W.2d 421, 
reversed on other grounds. Com. 
App., 39 S.W.2d 362, rehearing de¬ 
nied 43 S.W.2d 678—Braddock v. 
Brockman, 01v.App.. 29 S.W.2d Sll 
—^Remy v. Sayeg. Glv.App., 18 S. 

W. 2d 472. 

Utah.—Attorney General of TTtah v. 
Pomeroy, 73 P.2d 1277, 93 Utah 
426, 114 A.I 1 .R. 726. 

37 C.X p 1203 note 36. 

90. Miss.—Fulgham v. Burnett, 117 
So. 514, 151 Miss. 111. 

91. Tex.—Canon v. Stanley, Civ. 
App., 100 S-W.2d 377—^American 
Nat. Ins. Co. v. Villegas, Clv.App., 
32 S.W.2d 1109. 

37 C.J. p 1203 note 47. 

Sufficiency of pleadings after issue 
of limitations has been raised see 
infra S 377. 

92. N.T.—Weinstein v. B^hn, 65 W- 

T.S.2d 536. 

Pa.—^Ross V. Suburban Counties 
Realty Corp., 51 A.2d 700, 356 Pa. 
126. 

37 C.J. p 1203 note 48. 

Xgnozaaijee of statute of UmltatioiLB 
The time for commencing an ac¬ 
tion against state may not he sus¬ 
pended by a mere general allegation 
of ignorsnoe of effect of statute lim¬ 
iting time wltbln which action may 
be brought with relation to the sub¬ 
ject involved.—Yaaunaga v. Stock- 
burger, 111 P.2d 34, 43 CaLApp.2d 
896. 

mLure of previous action 
A statute which permits an ac¬ 
tion one year from the time a pre¬ 
vious action has faded other than 
on the merits is not sufficiently 
pleaded so as to avoid the statute 
of limitations where plaintiff does 
not allege the date of the failure 
of the previous action.—Price v. Ro- 
backer Furniture Co., 153 NJS. 651, 
25 Ohio App. 44. ^ 


WXiilsg for payment of money 
Petition on writing for payment 
of money to come within the ten- 
year statute of limitations applica¬ 
ble to actions on writings for the 
payment of money rather than the 
five-year statute applicable to other 
actions must affirmatively show that 
promise of payment was given by 
the writing itself.—Ijorberg v. Jay¬ 
nes, Mo.App., 298 S.W. 1069. 
AUegatloiui heUL iasnAdent to avoid 
Umltatioiis 

U.S.—^Ehthcart v. Metropolitan Iiife 
Ins. Co., aaA.Mo., 150 F.2d 997, 
certiorari denied 66 S.Ct. 267, 326 
U.S. 777, 90 L.EId. 470, rehearing 
denied 66 S.Ct. 469, 326 U.S. 312, 
90 lilld. 496. and 66 S.Ct. 520, 827 
U.S. 813, 90 L-Bd. 1088. 

Cal.—^Leahey v. Department of Wa¬ 
ter and Power of City of Lios An¬ 
geles, 173 P.2d 69, 76 Cal^pp.2d 
281. 

Ga.—^Robinson v. Jackson, 195 S.B. 

877, 57 Ga.App. 481. 

Ija.—Rennard v. Tazoo & M. V. R. 

Co., App., 190 So. 188. 

Mo.—DeVault v. Truman, 194 S.W.2d 
29, 854 Mo. 1198. 

N.T.—Weinstein v. Behn, 65 N.T.S. 
2d 536—SiaJkot Importing Corpo¬ 
ration v.^Vadra, 49 N.Y.S.2d 118, 
modified on other grounds 52 N.T. 
S.2d 576, 268 AppJ[>iv. 975. 

Wis.—City of Milwaukee v. Drew, 
265 N.W. 683, 220 Wis. 511, 104 A. 
L.R. 1387. 

37 C.J. p 1203 note 48 [h]. 

Allegations held sufflLcieiit to avoid 
Umitatloiis 

Conn.—Bassett v. Foster, 163 A. 466, 
116 Conn. 29. 

Ga.—Collier v. Georgia Securities 
Co., 196 S.B. 920, 67 GaApp. 485. 
La.—Succession of Terrdl v. Bucsk- 
ner, 176 So. 666. 

Minn.—Jones v. Bjammond, 209 N.W. 

864, 168 Minn, 131. 

Mo.—Lorherg v. Jaynes* App., 298 
S.W. 1069. 

N.T.-W- B. Duzm Co. ▼. Corwin, 17 
N.T.S.2d 577, 258 App.Div. 609, 
Tex.—McRnight v. Washington Nat. 
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Ins. Co., Civ.App., 131 S.W.2d 1072 
—^Reed v. Benjamin State Bank, 
Civ.App., 114 5.W.2d 365, error dis¬ 
missed—Citizens’ Nat. Bank of 
Lubbo<dE V. Adams, C£v.App., 37 
S.W.2d 421, error dismissed. 

37 aj. p 1203 note 48 [a]. 

93: OoiLtliinance of coveztnze 
Where a married woman relies <01 
coverture, she must allege in her 
bill that the disability existed at 
the time her cause of action accrued 
and continued to the time of com¬ 
mencing the suit.—Hkle v. BUison, 
Tenn.Ch.A., 59 S.W. 673. 

94. Kentsl conditloiL 

In insured’s action to recover dis¬ 
ability benefits, petition alleging 
that insured was placed in hospital 
after disability where he remamed 
for ’’some time” and that insured’s 
mental condition was such that he 
could not attend to business was not 
sufficiently specific to show that in¬ 
capacity was for such length of time 
as would toll statute of limitations. 
—Prudential Ins. Co. v. Sailorq, 26 
S.B.2d 557. 69 Ga.App. 628. 
maozlty lield pzopeiSy pleaded 
Tex.—^McRnight v. Washington Nat 
Ina Co., C1V.APP.. 131 S.W.2d 1072. 

93. U.S.—Miles v. McGrath, D.a 
Md., 4 F.€upp. 603. 

Ala.—Sims v. Tlgrett, 158 So. 326, 
229 Ala. 486. 

87 C:J. p 1204 note 49. 

Temporary abseauce 
A statute tolling limitations where 
defendant is temporarily absent 
firom the state is not applicable 
where plaintiff’s petition shows that 
defendant was a nonresident before 
the debt was incurred.—Miller v. 
Rackley, 34 SJB1.2d 488, 199 Ga. 370. 
AUegafebms lield snllloieat 
Idaho.—MacLeod v. SteU^ 249 P. 
254, 48 Idaho 64. 

Neb.—^Farmers’ & Merchants’ 'RowV 

V. Merryman^ 254 N.W. 423, 136 
Neb. 684. 

N.T.—Anagnost v. SUvestri BrosL, 23 
N.Y.a2d 771, 174 Misa 333. 
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every fact if sufficient facts to show the excep¬ 
tion relied on are stated.®® A petition shows on its 
face that the action is barred where its date indi¬ 
cates that the statutory period of limitations after 
the cause of action arose has elapsed, and no mat¬ 
ters in avoidance of the statute are properly al¬ 
leged,®*^ but a petition is not barred on its face by 
limitations going to the remedy where it does not 
show the date when the cause of action arose.®® 
Where the action is commenced when the complaint 
is filed, the complaint need only show, without ex¬ 
pressly alleging, that the action was commenced 
within the statutory period.®® 

A mere allegation of continued wrongs does not 


avoid the bar of limitations.! Ordinarily the last 
item of a mutual account must be shown to be with¬ 
in the period of limitations,® but where a claim 
on an express contract is barred by limitaticr .3 
plaintiff may not evade the statute by pleading the 
claim as an open or continuing account.® Where 
the right of action for money due does not arise 
until a demand is made, a petition which does not 
show a demand tmtil a period within the period of 
limitations is not barred by limitations.^ 

The complaint must be read as a whole to de¬ 
termine its sufficiency in avoiding limitations,® and 
if avoidance of the bar of limitations is to be found 
in any of the pkadings of plaintiff the pleadings are 


98. Tex.—Citizens* Nat. Bank of 
Lubbock V. Adams. Civ.App.. €7 
S.W.2d 421. error dismissed. 

Fxomise not to plead UmltatloBs 
An allegation that defendant had 
promised not to plead the statute 
of limitations is not insufficient be¬ 
cause it does not allege that the 
promise was In writing, since it is 
broad enough to *permit proof of a 
written agreement—Springfield v. 
Deming. 252 S W. 91, 216 Mo.App. 
309. 

97. Fla —Sickler v. Indian River 
Abstract & Guaranty Co.. 195 So. 
196, 145 E^a. 528. 

Minn—Schueiler v. Palm. 16 N.W. 

,5d 773. 218 Mmn. 469. 

Tex.—^Bank of Washington v. Moore, 
Civ.App., 290 S.W. 184. affirmed, 
Com.App.. 296 S.W. 868. 

Xdniltatlons held shown on face of 
plaintiff’s pleading 
Cal.—^United Bank & Trust Co. v. 
Fidelity & Deposit Co. of Mary¬ 
land, 268 P. 907, 204 Cal. 460—Coy 
V. B. F. Hutton & Co., 112 P.2d 
639, 44 Cal.App.2d 886—JTackson v. 
Lacy. 100 P.2d 313, 37 Cal.App 3d 
551. 

D.C.—Peyser v. Owen. 116 F.2d 298, 
73 APP.D.G. 64. > 

Trn.» —Schauner v. Wichita Sporting 
Goods Co.. 73 P2d 1023, 146 Kan 
892. 

Miss.—Cameron v. Louisville, N O 
& T. R. Co, 10 So. 554, 69 Miss 
718. 

N,y.—^Riverdale Cemetery Ass'n of 
Niagara Falls v. St. Mar^s Roman 
Catholic Church Soc. of Niagara 
Falls, 25 N.Y.S.2d 151. 261 App 
Div. 883. affirmed 36 N.B.,2d 693. 
286 N.Y. 654—Siepka v. Bogulski, 
299 N.Y.S. 1018, 164 Misc. 881, 

Tex —Crawford v. Davis, Civ.App., 
148 S.W.2a,906. 

lueld not shown on face 
of i^laSntUFs plecUUng 
U.S.—Childers v. Bagle Picher Lead 
Co.. D.C.HO., 35 F.Supp. 702—Net¬ 


tles V. Walcott, D.C.Conn., 25 F. 
Supp. 35, affirmed. C.C.A.. 107 F.2d 
738. 

Ala—Woods V. Sanders, 25 So.2d 
141, 247 Ala. 492—^Morgan County 
V. Standndge. 179 So. 913. 235 Ala 
486. 

Ark —Central Clay Drainage Dist 
V. Hunter, 295 SW. 19, 174 Ark. 
293—Brown v. Arkansas Central 
Power Co, 294 SW. 709, 174 Ai*. 
177. 

CaL—Maguire v. Hibernia Savings & 
Loan Soc.. 146 P.2d 673, 23 Cal. 3d 
719—^Parker v. Shell Oil Co.. 130 
P.3d 168, 56 Cal.App.2d 48—Bryson 
V. Gross, 257 P. 137, 83 CaJ.App. 
638. 

D.C.—Woodward v. Armstrong, 73 F. 
2d 513, 64 App.D C. 4. 

Fla—Westervelt v. Istokpoga Con¬ 
sol. Sub-Drainage Dlst., 28 So.2d 
859—^Brownson v. Hannah, 111 So 
731, 93 Fla. 223, 61 A.L.R. 976. 

Ga—Gober v. Burroughs, 15 S.B.2d 
867, 19’2 Ga. 690—CJouncil v. Stat- 
ham, 199 S.B. 229, 187 Ga. 13— 
Peerless Woolen Mills v. Pharr, 
App., 40 S B.2d 106—City of Atlan¬ 
ta V. Scott, 118 S.B.2d 76. 66 Ga. 
App. 257. 

Idaho.—^Nielson v. Board of Direc¬ 
tors of Big Lost River Irr. Dist, 
117 P.2d 472. 63 Idaho 108. 

N.T.—Salpeter v. Baur, 30 N.Y S.3d 
355. 262 App.Div. 1035—Glanna- 

vola V. General Ry. Signal Co.. 278 
N.Y.S. 480, 244 App Div, 66. 

Okl—Nopns V. Norris, 162 P.2d 621, 
196 Okl. 46. 

Pa—^Lawson v. Lawson. Com PI, 86 
Pittsb.Leg.J. 223. 

Tex.—^Mansell v. Texas Osage Co-Op 
Royalty Pool. Civ.App., 190 S.W. 
2d 600. refused for want of merit 
—Condor Petroleum Co. v. Greene. 
Civ.App., 164 S.W2d 713, error re¬ 
fused—^Texas Gauze Mills v. Goat- 
ley, Clv.App., 119 S.W.2d 887, error 
.refused—^Moore v. Stiles, Civ.App., 
115 S.W.2d 692. 

98. Ala.—Van Antwerp v. Van Ant¬ 
werp, 5 So.2d 73, 242 Ala. 92. 
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Time salaxy payable 
That part of complaint seeking 
to recover amount claimed to be 
due i»laintiff for salary as assistant 
manager of defendant hotel was not 
shown on its face to be barred by 
limitations, where complaint alleged 
that salary was not payable until 
certain debts owed by defendant ho¬ 
tel company were paid, and it was 
not shown definitely by complaint 
when such debts were paid.—^Mor- 
tensen v. Ballard, 188 S.W.2d 749, 
209 Ark. 1. 

iffotloiL to make move certain 
In an action for damages for mak¬ 
ing false statements, a motion that 
the complaint should be made more 
certain by stating the time when 
the statements were made should be 
granted so as to show whether the 
action is barred by limitations.— 
Stidham v. State Bank of Bsbon, 268 
P. 106, 126 Kan. 336, amplified 270 
P. 594, 126 Kan. 600. 

99. Mont.—Gillespie v. Great 

Northern R. Co., 208 P. 1059, 63 
Mont. 598. 

1. N.Y.—Weinstein v. Behn, 65 N.Y. 
S.2d 586. 

8. U.S.—John S. Sills & Sons v. 
Bridgeton Condensed Milk Go.. C. 
C A.N.J.. 43 P.2d 72. 

Pleading heUL Insnffident to set up 
mutual aoeouut 

Ga.—^Bird v. Chandler, 144 S.B. 265, 
166 Ga. 707. 

3. Cal.—^Parker v. Shell Oil Co., 175 
P.2d 888—^Parker v. Shell Oil Co, 
130 P.2d 158, 55 Cal.App.2d 48. 

4. Minn —^Bannitz v. Hardware 

Mut. Cas. Co. of Stevens Point, 
Wis. 17 N.W.2d 372. 219 Minn. 236. 
159 A.L.R 1017. 

NY.—Dumbadze v. Lignante, 154 N. 
EL 645. 244 N.T. 1. 

5. NT.—Anagnost v. Sllvestri 

Bros.. 20 N.YS.2d 771, 174 MiSC. 
335. 
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sufficient,although they are not in confomnity 
with the most approved rules of procedure but 
an amended pleading to cure the defect of limita¬ 
tions apparent on the face of the original petition 
must be of the same class.^ 

Plaintiff seeking benefit of limitations. W^ere 
plaintiff seeks affirmative relief in a suit to quiet 
title, a mere allegation that a mortgage held by de¬ 
fendant is barred by limitations is not sufficient,^ 
but relief may be granted where the bill or com¬ 
plaint further shows that plaintiff has never been 
under any personal obligation to pay the mort- 
gage.i<> 

b. IMEistake, Frand, or Concealment 

In pleading mistake, fraud, or fraudulent conceal¬ 
ment In order to avoid the bar of limitations, plaintiff’s 
petition or complaint must contain all allegations of 


fact required under the statutes or rules of practice and 
mere conclusions of the pleader are not sufficient. 

In jurisdictions where plaintiff must allege mis¬ 
take, fraud, or fraudulent concealment and failure 
to make discoveiy thereof until within the period of 
limitations in order to avoid the bar of limitations 
otherwise apparent on the face of the petition, as 
considered supra § 341, his petition or complaint; 
must contain all allegations of fact required un-> 
der the statutes or rules of practice to bring the 
case from without the operation of the statute of 
Iimitations.il Mere conclusions of the pleader are 
not sufficient for this purpose and the facts sup¬ 
porting the conclusions must be affirmatively plead- 
ed.1^ Plaintiff must allege all the facts and cir¬ 
cumstances constituting and attending the mistake, 
fraud, or fraudulent concealment with distinctness 
and particularity.!® A mere allegation of fraud or 


6b Mont.—Matteson t. Ackerson, 66 
P.2d 797, 104 Mont. 239, 115 A.I.R 
750. 

Whmt filed witli oomplaiiit 
Ind.—Smith Tp. of Whitley County 
V. Miller, 179 N.B. 22. 93 Ind.App. 
578. 

PlatotUPa affidavit 

N.Y.—Wemple v. Firestone Tire & 
Rubber Co., 37 K.Y.S.2d 209, 264 
App.Div. 986. 

7. Mont.—^Matteson t. Ackerson, 66 
P.2d 797, 104 Mont. 289, 115 A.L. 

R. 750. 

8. Soppleiiieiital petitton 

Where first amended original peti¬ 
tion affirmatively showed that cause 
of action was barred by two-year 
statute of limitations, such defect 
could not be cured by allegations in 
first supplemental petition, whl<di 
was a pleading of a subsequent 
class.—Crawford v- Davis, Tex.Clv. 
App., 148 S.W.2d 905. 

9. Md.—Cunningham v. Davidofl, 46 
A.2d 633. 

Necessity for offer to do equity In 
suit to quiet title see the aJ.S. ti¬ 
tle Quieting Title 5 65, also 51 C. 
J. p 228 notes 96-4. 

XOl Hd.—dunnlngham v. Davidoffi 
supra. 

11. Ala.—^Davls v. Stokes, 107 So. 
76, 214 Ala. 234. 

Zlduelazy zelatioiiShip htfd not al^ 
Xeged 

WIs.—Speth V. City of Madison, 32 
N.W.2d 501, 248 WIs. 492—Welsh 
V. Markham, 210 N.W. 706, 191 
WIs. 310. 

Potitloa snffieieEiKfe 

U.S.—Schindler v. Spackman, C.CJL 

S. D., 16 F.2d 45—^E^elk v. Levine, 
D.C.Mass., 66 F.Supp. 700. 

Ala.—Prowell v. Wilson, 123 So. 38, 
219 Ala. 645. 

Cal.—Neet v. Holmes, 154 P.2d 854. 
25 CBL2d 447—^Rutherford v- Ride- 
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out Bank, 80 P.2d 978, 11 CaJ.2d 
479, 117 A.L.R. 383—Croatian-Sla- 
vonian Benev. Soc., Lodge No. 177 
of Croatian Fraternal Union of 
America v. Mioch, 62 P.2d 146, 7 
Cal.,2d 657—Original Min. & Mill. 
Co. V. Casad, 290 P. 456, 210 Cal. 
71—^Mortimer v. lioynes, 168 P.2d 
481, 74 Cal.App.2d 160—Paith v. 
Hrhart, 126 P.2d 151, 52 Cal.App. 

I 2d 228—Crow v. Madsen, App., Ill 
P.2d 7. rehearing granted 111 P.2d 

I 663—^Denson v. Pressey, S7 P.2d 

I 522, 13 Cal.App.2d 472. 

Ky.—Clore v. Clore, 132 S.W.2d 

f 548, 280 Ky. 131—Farmers* Trust 
Co. of Harrodsburg v. Threlkeld’s 
Adm’x, 77 S.W.2d 616, 257 Ky. 211. 

Mass.—Attorney General v. Trustees 
of Boston Flevated Ry. Co., 67 N. 
K.2d 676, 319 Mass. 642. 

Mo.—Poster v. Petree, 149 S.W.2d 
851, 347 Mo. 992—Selle v. Wrig- 
ley. 116 S.W.2d 217, 233 Mo.App. 
43. 

N.y.—Dumbadze v. Lignante, 164 
N.B. 645, 244 N.Y. 1—Smith v. 
Onondaga Pottery Co., 800 N.Y.S. 
298, 164 Misc. 883. 

Ohio.—Sabol v. Pekoe, App., 72 N.B. 
2d 270. 

Okl.—Pigeon v. HiU, 147 P.2d 453, 
194 OkL 74. 

Tex.—Hines v. Wilson, Civ.App., 197 
S.W.2d 840—^Mansell v. Texas 
Osage Co-op. Royalty Pool, Civ. 
App., 190 S.W.2d 600, refused for 
want of merit. 

Wash.—^Rennebohm v. Rennebohm, 
279 P. 402, 153 Wash. 102. 

WIs.—^Marine Nat. Bxchange Bank 
of Milwaukee v. City of Milwau¬ 
kee, 16 NW.2d 381, 246 Wis. 1. 

37 C.J. p 1201 note 24 TaL 

Fetltios. held insuffloieiit 

Ark.—^State, to Use of Montgomery 
County, V. Witt, 105 S.W.2d 538, 
194 Ark. 93. 

CaL—^Pagett v. Indemnity Ins. Go. 
of North America, 129 P.2d 700, 54 
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CaI.App.2d 646—^Bathke v. Raho, 
116 P.2d 640. 46 Cal App.2d 694— 
Rubinstein v. Mlnchln, 115 P.2d 
537, 46 Cal.App.2d 115—^Turman v. 
Holmes, 84 P.2d 2S5, 29 Cal.App 2d 
198—^Turner v. Liner, 87 P.2d 740. 
31 Cal.App.3d 196—Steiner v. Vir- 
den Packing Co., 87 P.2d 35, 30 
Clal.App.2d 673—^Myers v. Metro¬ 
politan Trust Co. of California, 70 
P.2d 992, 22 Cal.App.2d 3$4— 

Wheaton v. Nolan, 39 P.3d 467, Z 
Cal.App.2d 401. 

Ga.—Combes v. Northwestern Mut,. 
Life Ins. Co., 177 S.B. 603, 179 Ga. 
807. 

Kan.—Denning v. Denning, 122 P2d 
713, 155 Kan. 124. 

Ky. —^Redding v. Main, 196 S.W2d. 
887, 303 Ky. 41. 

Neb.—State ex rel. Spillman v Com¬ 
mercial State Bank of Omaha, 10 
N.W.2d 268, 148 Neb. 490. 

N.Y.—Mariner Harbor Nat. Bank v. 
Imperial Beverage Corporation, 34 
N.Y.S2d 847, 264 AppDiv. 785. 

Tex.—^Finney v. Finney, Civ.App, 
164 S.W.2d 263, error refused-^ 
Carr v. McGinley Corporation, Civ. 
App, 106 S.W-2d 410—Griffith v.. 
Shannon, CivJLpp., 284 S.W. 598. 

37 aJ. p 1201 note 24 [b]. 

18. Cal.—Consolidated Reservoir 4b 
Power Co. v. Bowen, 16 P.2d 271. 
216 CaL 787—West v. Great West¬ 
ern Power Co. of California, 97 
P2d 1014, 36 CaJ.App.2d 403. 

Idaho.—^Fortner v. ComeU, 163 P.2d 
299. 66 Idaho 512. 

Tex.—^Logan v. Taylor, Civ.App, 118 
S.W.2d 1094—Carr v- McGinley 
Corporation, Civ.App., 105 S.W.2d 
410. 

18. U.S.—^U. S. V. Christopher, C.G, 
ACoIo., 71 F.3d 764, rehearing de¬ 
nied 72 F.2d 875. 

Cal.—Scafldi v. Western Loan A 
Bldg. Co., 165 P.2d 268, 72 OaLApiPw 
2d 550—^Daily Telegram Ctob 
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fraudulent concealment does not change the nature 
of a cause of action so as to avoid limitations,^^ 
and the facts stated in support of the allegation 


must actually constitute fraud or fraudulent con¬ 
cealment.^^ In pleading defendant’s estoppel to re¬ 
ly on limitations because of misrepresentations, the 


Tjonts Beacli v. Lonsr Beach Press 
Pub. Co., 23 P.2d 833, 133 Cal.App. 
140. 

gap.—Smith t. Brldsreport Mach. Go., 
100 P.2d 65, 151 gan. 444. 

Mo.—^Pigrgott V. Denton, App., 46 
S.W.2d 618. 

N.T.—^J. C. P. Holding: Corporation 
▼. General Gas & Blectrlc Corpora¬ 
tion, 46 H.Y.S.2d 605, 181 Misc. 
283, affirmed 47 H.YS.2d 303, 867 
APP.D1V. 863. 

Utah.—Peteler v. Robison, 17 P.2d 
244, 81 Utah 535. 

Wis,—^Speth v. City of Madison, 22 
N.W.2d 501, 248 Wis. 492. 

37 C.J. p 1202 note 25. 

Bvxem 

With respect to sufficiency of 
pleading:, duress Is equivalent of 
fraud and. If relied on to Interrupt 
running: of statute of limitations on 
a cause of action which otherwise is 
barred, facts establishing: such du¬ 
ress must be pleaded—^Pratt ▼. Bar¬ 
nard, 154 F.2d 133, 159 gan. 255. 
Pranfl or oonoealmeivt held suffloieot- 
ly sXLegred 

Ala.—Averett v. Averett, 10 So.2d 
16, 243 Ala. 357. 

Cal.—Pashley v. Pacific Mectric C!o., 
153 P.2d 325, 25 Cal 2d 226—gim- 
ball V. Pacific Gas & Electric Co., 
30 P.2d 39, 220 Cal. 203—^Twining: 
V. Thompson, 156 P.2d 29, 68 Cal. 
App.2d 104. 

Ga.—Tabor y. difton, 12 S.E.2d 187, 
63 GaApp. 768. 

Ind.—Charters v. Citizens’ Nat. Bank 
of Peru, 145 N.E. 517, 84 lnd.App. 
15. 

N.Y.—Nasaba Corporation v. H^fred 
Realty Corporation, 39 N.Ei2d 243, 
287 N.Y. 290. 

OkL—Pig:eon v. HiU. 147 P.2d 463, 
194 OkL 74. 

14k N.Y.—Cohen ▼. City Co, of New 
York, 27 N.E 2d 803, 283 N.Y. 112— 
Bnck V. Cohn-Hkll-Marx Co., 11 
N.E.2d 902, 276 N.Y. 259, 114 A.L.. 
R. 621—J. C. P. Holding: Corpora¬ 
tion T. General Gas & Electric 
Corporation, 46 N.Y.S.2d 605, l8l 
Misc. 283, affirmed 47 N.Y.S.2d 303, 
267 App.Div. 863. 

Vlototion of fidudazy duties 
V^ere gn:avamen of minority 
stockholder’s action ag;ainst direc¬ 
tors was violation of fiduciary du¬ 
ties, addition of words "fraud and 
concealment" did not chang:e nature 
of action, and did not bring: action 
within rule that statute of Imuta^ 
tlons does not commence to run un¬ 
til discovery of fraud.—Weinstein v. 
Behn, 65 N.Y.S.2d 636. 

Astloa on insuzsiaoe oontraot 
Where action was based on life in¬ 


surance contract, the fact that com¬ 
plaint contained allegations of fraud 
did not chang:e its nature as respects 
running: of statute of limitations — 
Stewart v. Penn Mut. Life Ins. Co, 
44 N.Y S 2d 743, 266 App.Div. 617, 
affirmed 56 N.E 2d 263, 298 N.T. 674. 
Action of trespass 

In action agrainst city for punitive 
damag:es for removal and disturb¬ 
ance of bodies and desecration of 
tombs, use of word "fraud" by plain¬ 
tiff in allegratlon that city’s conduct 
constituted a grossly neglig:ent dis¬ 
regard of plaintiirs rights amount¬ 
ing to "fraud" was not sufficient to 
change action from one of trespass 
to fraud, and did not prevent the 
bar of six-year limitation statute 
finm running against cause of ac¬ 
tion.—Speth V. City of Madison, 22 
N.W.2d £01, 248 Wis. 492. 

Fraudulent eoncealment by physL- 
oian 

(1) Complaint alleging that in 
August, 1941, patient engaged physi¬ 
cian to remove steel sliver from his 
arm and treat wound, that physician 
used g-ray in treatment and burned 
the arm, causing a cancerous growth, 
but that physician fraudulently con¬ 
cealed the true condition of the arm 
from patient, and that in November, 
1943, patient again consulted physi¬ 
cian who again fraudulently conceal¬ 
ed the condition of the arm, but that 
following month patient secured 
treatment from other doctors who 
Informed him of true condition of 
arm established estoppel of physi¬ 
cian, as against demurrer, to allege 
that malpractice action was barred 
by one year statute of limitation.— 
Bowman v. McPheeters, Cal.App., 
176 P.2d 745. 

(2) Allegation that after an oper¬ 
ation, physicians, knowing of pres¬ 
ence of the sponges in patient’s 
body, fraudulently concealed pres¬ 
ence of those sponges, and fraudu¬ 
lently concealed necessity of remov¬ 
ing sponges, was sufficient to ten¬ 
der issue of "fraudulent conceal¬ 
ment" by physician of the cause of 
action and prevent the barring of 
the cause of action by two-year lim¬ 
itation.—^Barnard v Thompson, 158 
S.W.2d 486, 188 Tex. 277—Carr^ v. 
Denton, 157 S.W.2d 878, 138 Tex. 145. 
15. U.S.—Dixie Margarine Co. v. 

Shaefer, 139 P.2d 221, certiorari 
denied 64 SCt. 789, 321 U.S. 791, 
88 L.Ed. 1081. 

IlL—Village of Dolton v. lEiarms, 63 
N.E.2d 785, 825 lUApp. 107. 

TTfln. —Pratt V. Barnard, 154 P.2d 
133, 159 Ean. 255—Smith v. 

Bridgeport Mach. Co., 100 F.2d 65, 
151 Kan. 444. 


Failure to warn employees of dau.- 
ger 

In miners* actions for injuries 
from silicosis, which was alleged to 
have been contracted from inhala¬ 
tion of small dust particles given 
off during drilling operations, aver¬ 
ment that coal company failed to 
warn employees of danger of which 
company knew, or should have 
known, was held insufficient aver¬ 
ment of a fraudulent concealment 
of employees* causes of action, as 
respects tolling of statute of limita¬ 
tions.—Brown v. Tennessee ConsoL 
Coal Co., 88 S.W.2d 568, 19 TennApp. 
123. 

AdxnonitioiL to employees to keep s!^ 
lent 

In action for passenger's death, 
allegations that defendant sold de¬ 
fective gasoline for airplane, causing 
crash, and admonished employees to 
keep silent, did not allege fraudulent 
concealment, postponing statute of 
limitations.—^Patten v. Standard Oil 
Co. of Louisiana, 65 S.W.2d 759, 165 
Tenn. 438. 

BeUaaoe ou pzomiso 

Allegations that mortgagor told 
holders of note and mortgage that 
he would pay the instrument and 
that they relied on such statements 
were not a sufficient plea of fraud 
to permit maintenance of action aft¬ 
er expiration of limitation period on 
ground that limitations had been 
tolled.—Hootman v. Beatty, 298 N. 
W. 32, 228 Iowa 691. 

Knowledge by surgeon 

Even if running of statute of lim¬ 
itations against husband’s cause of 
action for loss of society and serv¬ 
ices of wife and for medical bills. 
Incurred by reason of surgeon’s leav¬ 
ing forceps in wife’s abdomen dur¬ 
ing operation, could be suspended by 
fraud, allegation that hospital and 
surgeon knew, or by exercise of ordi¬ 
nary care could have known, that 
forceps were left in wife's abdomen, 
was held not sufficient to show 
fraudulent concealment.—Carter v. 
Harlan Hospital Ass’n, 97 S.'W.2d 9, 
265 Ky. 452. 

Refusal of request to Saspaot bond 

In action against county for mon¬ 
ey had and received by allegedly 
Twa.Tf.ing false representation that 
plaintiff’s brother had signed a bond 
bought almost fourteen years after 
transaction occurred, allegations 
that county court refused plaintiff’s 
request to Inspect the bond were In¬ 
sufficient to show "fraudulent con¬ 
cealment" which would avoid the 
runnmg of limitation statutes.—Wo¬ 
mack V. Callaway County, Mo., 159 5. 
W.2d 630. 
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elements of estoppel must be pleaded.^^ 

The petition or complaint must shov the time 
when the fraud or mistake relied on was discov¬ 
ered,and the time as shown must be within the 
period of limitations before the commencement of 
the action.i8 In some jurisdictions a petition or 
complaint may be sufiScient although it does not 
state the manner of plaintiiFs discovery of the fraud 

IBm Cal.—^Flelshbein v. Western Au¬ 
to Supply Agency, 6S P2d 928, 19 
Cal.App.2d 424. 

Ohio.—Wright V. City of Lorain, 46 
K.E.2d 325, 70 Ohio App. 337. 

Wsrepreseaitattoiis Sn sale of laud 
A plea, that defendants were es¬ 
topped to rely on limitations as a 
bar to an action for fraud and de¬ 
ceit in the sale of land because of 
representations made by them subse- 
auent to plaintiff's discovery of the 
alleged fraud, was insufficient in ab¬ 
sence of allegation that plaintiff had 
relied on the promises and repre¬ 
sentations—^Phillips V. Baher, Tex. 

Civ.App., 114 S.W.2d 421, error re¬ 
fused. 

SatoppA sufflciently pleaded 
Tex.—Hmes v, Wilson, ClvA.pp., 197 
S.W.2d 840. 

17. Cal.—^Newport v. Hatton, 231 P. 

987, 195 Cal. 132—^Mortimer v. 

Loynes, 168 P.2d 481, 74 Oal.App. 

2d 160—Watson v. Santa Garme- 
lita Idut. Water Co., 137 P.2d 767, 

58 CaLApp.2d 709—^Richardson v. 

Michel, 113 P.2d 916, 45 CaLApp.2d 
188—^Federal Life Ins. Co. v. Cary, 

67 P.2d 129, 20 Cal.App.2d 267— 

Haley v. Santa Land Improve¬ 
ment Co., 42 P.2d 1078, 5 CalJLpp. 

2d 415—^Lopez Canyon Oil Co. v. 

Lofquist, 28 P.2d 76. 136 Cal.App. 

115—^Beck V. Hoagland, 17 P,2d 
191, 128 CaLApp. 322—Simmons v. 

Briggs. 231 P. 604, 69 CalA.pp. 447. 

Idaho.—Fortner v. Cornell, 163 P.2d 
299. 66 Idaho 512. 

Kan . —Annis v. Warner, 266 P. 985, 

126 Han. 127. 

Minn.—Whitcomb v. Wright, 223 N. 

W. 294, 176 Minn. 274. 

N-T.—Friedman v. Nagln, 60 N.T.S. 

2d 620, 270 App.Div. 503. 

Utah.—^Peteler v. Robison, 17 P.2d 
244, 81 Utah 535. 

37 C.J. p 1236 note 66. 

Time of disoovezy held sulllcie&tly 
alleged 

Cal.—Hobart v. Hobart Estate Co., 

159 P.2d 958, 26 Cal 2d 412. 
la Ehn.—Manka v. Martin Metal 
Mfg. Co., 118 P.2d 1041, 153 Han. 

811, 136 A.L.R. 658. 

Tex.—Refugio Lumber Co. v. Bailey, 

Civ.App., 172 S.W.2d 133, error re¬ 
fused. 

IMaeovezy witbla period of limita- 
ttoBs held ahown 

Cal.—Cooke v. Darnell, 2*80 p. 383, 

100 CaLApp. 482. 


or mistake or state facts to show that plaintiff’s 
failure to discover the fraud or mistake sooner was 
not due to a lack of diligence,^® but in other juris¬ 
dictions plaintiff must allege with distinctness and 
particularity the circumstances under which the 
facts constituting the fraud or mistake came to his 
knowledge he must set forth the reasons why 
he failed to learn of the fraud or mistake sooner,*^ 


19- Tex—Citizens’ Nat. Bank of 
Lubbock V. Adams, Civ.App.. 67 S. 
W.2d 421, error dismissed 

Utah—^Nunnelly v. First Federal 
Building & Loan Ass'n of Ogden, 
154 P.2d 620, 107 Utah 347, rehear¬ 
ing denied 159 P.2d 141, 107 Utah 
379, overruling Salt Lake City v. 
Salt Lake Investment Co., 134 P. 
603, 43 Utah 181—Nielson v. 

Smith, 107 P.2d 158. lOO Utah 342. 

37 C.J. p 1202 note 27 [bj, p 1336 
note 67. 

aOi U.Sw—^BCitchell v. Greenough, C. 
C.A.Wash., 100 F.2d 184, rehearing 
denied 100 F.2d 1006, certiorari de¬ 
nied 59 S.Ct. 788, 306 US. 659, 83 
L.Ed. 1056—^Prentiss v. McWhlr- 
ter. CCA.CaL, 63 F.3d 712—Sacra¬ 
mento Suburban Fruit Lands Co. 
V. Lindquist, C.C.A.CaI., 39 F.2d 
900, certiorari denied 51 S.Ct. 31, 
282 U.S. 853, 75 L.Ed. 756. and fol¬ 
lowed in, C.C.A., 45 F.2d 163—Aker 
V. Sears Roebuck & Co., D.C.Idaho, 
38 F.Supp. 741—Shonts v- Hlrli- 
man, D.C.Cal., 28 F.Supp. 478— 
A W. Feeser, Inc. v. American Can 
Co., D.CMd., 2 F.Supp. 561. 

CaL—^Bainbridge v. Stoner, 106 P.3d 
423, 16 Cal.2d 423—^Davis v. Rite- 
Lite Sales Co., 67 P.2d 1039, 8 Cal. 
2d 675—^Eelly v- Longan, 63 P.2d 
971, 5 CaL2d 274—Johnson v. Ehr- 
gott, 34 P.2d 144, 1 Cal.2d 136— 
Consolidated Reservoir & Power 
Co. V. Scarborough, 16 P.2d 268, 
216 CaL 698, followed In Consoli¬ 
dated Reservoir & Power Co. v. 
Bowen, 16 P.2d 271. 216 CaL 787— 
Original Mm. & Mill. Co. v. Casad, 
290 P. 456, 210 CaL 71—Newport v. 
Hatton. 231 P. 987, 195 Cal. 182— 
Mortimer v. Loynes, 168 P.2d 481, 
74 Gal App.2d 160—^Twining v. 
Thompson, 156 P.2d 29, 68 Cal.App. 
2d 104—Watson v. Santa Carmellta 
MuL Water Co., 137 P.2d 757, 58 
Cal.App.2d 709—Vertex Inv. Co. v. 
Schwabacher, 134 P.2d 891, 57 Cal. 
App.2d 406, certiorari denied 64 
S.Ct. 60, 320 U.S. 754, 88 L.Ed. 449 
—Richardson v. Mlcbel, 113 P.2d 
916, 45 CaI.App.2d 188—West v. 
Great Western Power Co. of Cali¬ 
fornia, 97 P.2d 1014, 36 Cal.App.2d 
403—Nighbert v* First Nat. Bank, 
79 P.2d 1105, 26 CaIApp.2d 624— 
Federal Life Ins. Co v. Cary, 67 
P.2d 129, 20 CalApp.2d 257—Agee 
V. Virden Packing Co., 59 P.2d 
1058, 15 Cal.App.2d 691—Gibson T. 
Rath, 55 P;2d 1219, 18 Ca3.App.2d 
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40—^Blumen v. Clayburgh, 61 P.2d 
102, 10 Cal.App.2d 63—Haley v. 
Santa P6 Land Improvement Co., 
42 P.2d 1078, 5 CaLApp.2d 415— 
Lopez Canyon Oil Co v Lofquist, 
28 P.2d 76, 136 CaLApp 116— 

Earl V. Lofquist, 27 P.2d 416, 135 
CaLApp. 373—Goodfellow v- Bar- 
ritt, 20 P.2d 740, 130 Cal.App 548 
—Beck V. Hoagland, 17 P.2d 191, 
128 CaLApp. 322—Collins v. Texas 
Co., 10 P.2d 773. 123 CaLApp 60— 
Anglo California Trust Co. v. Kel¬ 
ley, 4 P.2d 604, 117 CaLApp. 692— 
Simmons v. Briggs, 231 P. 604, 69 
Cal.App. 447. 

Idaho.—Fortner v. ComelL 168 P.2d 
299, 66 Idaho 512. 

Minn—Whitcomb v. Wright, 228 N- 
W. 294, 176 Minn. 274. 

Mo.—Corpus Juris cited in Womack 
V. Callaway County, 169 S.W.2d 
630, 633—Siler v, Eessinger, App., 
149 SW.2d 890. 

N.D.—^Roether v. National Union 
Fire Ins. Co., 200 N.W. 818, 51 N- 
D. 634. 

37 C.J. p 1202 note 27. 

CbEunmsfHuioes held snSriently lO. 
laged 

CaL—Hobart v. Hobart Estate Co., 
159 R2d 958, 26 CalH2d 413. 

Xndefinlte statements or unsup¬ 
ported allegations of inability to dis¬ 
cover fraud do not supply required 
definite factual basis to justify n 
failure to act over an unreasonable 
period of time.—Ross r. Suburban 
Counties Realty Corp., 61 A2d 700, 
356 Pa. 126. 

21. U.S.—^Mitchell v- Greenough, lOO 
F 3d 1184, rehearing denied 100 F.2d 
1006, certiorari denied 69 S.Ct. 
788, 306 U.S. 669, 88 L.Ed. 1056— 
Aker v. Sears Roebuck & Co., D.C. 
Idaho, 38 F.Supp, 741—A W. Fees¬ 
er, Inc, V. American Can Co-., D. 
C.ldd., 2 F.Supp- S6L 
CaL—Vertex Inv. Co. v. Schwabach¬ 
er. 134 P.2d 891. 57 CaLApp^td 
406, certiorari denied 64 S.Ct. 60, 
820 U.S. 764, 88 LEd. 449—Wil-' 
mans v. Weissman, 102 P.2d 382, 
88 CalApp.2d 693—^Beck v. Hoag¬ 
land, 17 P.2d 191, 128 CaLApp. 822 
—Pourroy v. Gardner, 10 P.2d 816, 
122 CaLApp. 621'"~-Slmmons v, 
Briggs, 231 P. 604, 69 OalApfL 
447. 

Idaho.—^Fortner v. Comely X68 PAd 
299. 66 Idaho 512. 
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and he xntist allege facts to show that he was not 
at fault for having failed to discover the fraud or 
mistake sooner, 22 such as by an allegation of facts 
to show that he used reasonable diligence to dis¬ 
cover the fraud or mistake sooner but was unable 
to do so23 or that it could not I wive been discov¬ 
ered by such diligence.24 Plaintiff must plead facts 
sufficient to relieve himself of the presumption of 
actual knowledge obtained at the consummation of 


the agreement,25 and for this purpose something 
further than a general allegation of ignorance of 
fraud at one time and of subsequent knowledge at 
another is required to toll the statute of limita¬ 
tions but he need not expressly negative knowl¬ 
edge of fraud where the facts averred show that 
under the circumstances plaintiff could not have 
had the knowledge.27 Plaintiff must allege facts 
to show that the acts of fraud were committed un- 


Mo.—Womack v. Callaway County. 
1S9 S.W2d 630. 

Beasomi bold suAclently aUeged 
Cal.—Simmons v. Brlsss, 231 P. 604, 
69 Cal.App. 447. 

Mo,—^Padler v. Gabbert, 63 S.W.2d 
121, 333 Mo. 351. 
aUegatloii bald JauRLOLoient 

In ejectment action, allegation 
that firaud -which was basis of al¬ 
leged constructive trust for plain¬ 
tiffs* benefit was "Just recently dis¬ 
covered" did not excuse failure to 
act for one hundred forty years and 
did not toll five-year statute of lim¬ 
itations.—^Ross V. Suburban Counties 
Realty Corp., 51 A.2d 700, 366 Pa, 
126 . 

22. U.S.— TJ. S. V. Christopher, C.C. 
A.C 0 I 0 , 72 P.2d 375—Prentiss v. 
McWhlrter, CCLA..Cal.. 63 P.2d 712 
—Shonts V. Hirliman, DC.Cal., 28 
P.Supp. 478—U. S. V. Puget Sound 
Traction, Light & Power Co., 33. 
CWash., 216 P. 436. 

Cal—Seeger v. Odell, 115 P.2d 977, 
18 Cal.2d 409, 136 A.L 1 R, 1291— 
Shapiro v. SQuitable Life Assur. 
Soo. of U. S., 172 P.2d 725, 76 Cal. 
App.2d 75—Watson v. Santa Car- 
melita Mut Water Co., 137 P.2d 
767, 68 CaLApp.2d 709—Johnson V. 
Ware, 136 P.2d 101, &8 CalApp. 
5d 204—Vertex Inv. Co. v. Schwa- 
bacher, 134 P.2d 891, 57 Cal.App.3d 
406, certiorari denied 64 S.Ct. 60, 
320 U.S 764, 88 L.Hd. 449—Nigh- 
bert V. First Nat. Bank, 79 P.2d 
1105, 26 Cal.App.2d 624. 

Idaho—^Fortner v. Cornell, 163 P.2d 
299, 66 Idaho 512. 

Minn.—Whitcomb v. Wright, 223 N 
W. 294, 176 Mmn. 274. 

Mo.—Brown V. Irving-Pltt Mfg. Co, 
292 S.W. 1023, 316 Mo. 10.23— 
Briece v. Bosso, App., 158 S.W.2d 
463. 

N D.—^Roether ▼. National Union 
Fire Ins. Co., 200 N.W. 818, 51 N. 
P. 634. 

PetitioiL held iBsufflcieoai to excuse 
delay 

Oal—Johnspn v. Bhrgott, 34 P.2d 
144, 1 Cal.2d 136. 

S3. CaL—Shapiro v. BQuitkble Life 
Assur. Soc. of U. S., 172 P.2d 726, 
76 CalJlLpp.2d 75—Maley v. Santa 
F8 Land Iknprovement Co., 42 P. 
2d 1078, 6 CaLApp.2d 415—Brown 
V. Butler, 89 P.2d 244, 8 CaLApp«2d 


11—^Daily Telegram Co. of Long 
Beach v. Long Beach Press Pub 
Co., 23 P.2d 838, 133 Cal.App 140 
—Collins V. Texas Co., 10 P.2d 773. 
128 Cal.App. 60. 

Ill.—Gaffney v. Independent Order 
of Foresters, 17 NF.2d 601, 297 
Ill App 641. 

Iowa.—^Higbee v. Walsh, 294 N.W. 
697, 229 Iowa 408—Benedict v. 

Hall, 207 N.W. 606, 201 Iowa 488. 
Kan.—Preston v. Shields, 156 P2d 
543, 159 Kan 575. 

K>r.—Cox V Simmerman, 48 S.W.2d 
1078, 243 Ky. 474 

Mo.—Womack v. Callaway County, 
159 S.W.2d 630—Siler v. Kessinger, 
App.. 149 S.W.,2d 890 
Tex.—Carr v. McQinley Corporation, 
Civ App., 105 S.W.2d 410—^McBur- 
ney v. Baughety, Civ App., 19 S. 
W.2d 113, error dismissed. 

37 C.J. p 1202 note 28. 
omud in sale of stock 

A complaint for fraud In the sale 
of stock of a holding company for 
building and loan associations was 
barred by limitations where there 
was no showing of any inquiry by 
plaintiff even though for five years 
she received none of the dividends 
promised, and where no explanation 
was offered for the absence of in¬ 
quiry except the averment that the 
facts were concealed and kept In 
the private files of defendants.— 
Jackson v. Master Holding Corpora¬ 
tion, 108 P.2d 673, 16 Cal 2d 824. 

Bus diligence held suffldently al¬ 
leged 

In suit to recover for ff-audulent 
representations in bank's sale of a 
mortgage falsely represented to be 
a first mortgage, complaint alleging 
that purchaser and her daughters 
lived In state far removed ft-om 
bank, and that bank’s president, who 
made false representations, had long 
kno-wn purchaser and transacted 
business with her, sufficiently alleg¬ 
ed exercise of due diligence to dis¬ 
cover alleged fraud.—^Myers v. Can¬ 
ton Nat. Bank of Canton, C.C.A.111., 
109 F.2d 31. 

U.S.—Aker v. Sears Roebuck & 
Co., D.C.ldaho, 38 F.Supp. 741. 
Cal.—Oriidnal Min. & Mill. Co. v. 
Casad, 290 P. 456. 210 Cal, 71— 
Le-wls V. Security-First Nat. Bank 
of Loa Angeles, 137 P.2d 864, 68 
CaLApp.2d 827—Johnson v. Ware, 
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18S P.2d 101, 68 Cal.App2d 804— 
Myers v. Metropolitan Trust Go. 
of California, 70 P.2d 992, 22 CaL 
App 2d 284—^Reilly v. Richardson, 
63 P.2d 1180, 18 CalApp.2d 352— 
Daily Telegram Co. of Long Beach 
V. Long Beach Press Pub. Co., 23 
P2d S33. 133 CalApp. 149. 

Ky.—Redoing v. Main, 196 SW.2d 
887, 303 Ky. 41—Woolery v. Smith, 
196 S.W.2d 116, 302 Ky, 736— 

House V. Farmers State Bank, 106 
S.W.2d 113, 269 Ky. 80—Pierce v. 
J. B Pierce's Trustee in Bankrupt¬ 
cy. 38 S.W.2d 254, 238 Ky. 495— 
Elkhorn Coal Corporation v. Hite, 
9 S.W.2d 1083, 225 Ky. 735. 

Md.—Giessman v. Grairett County 
Com'rs, 44 A 2d 862. 

Mo.—Siler v. Kessinger, App., 149 
SW.3d 890. 

Tex.—Garza v. Wilkinson, Civ.App., 
129 S W 2d 839, error dismissed, 
judgment correct. 

37 C J. p 1203 note 29. 

Beformation of contract on ground 
of mutual mistake was held barred, 
where plaintiff did not allege discov¬ 
ery of mistake within statutory pe¬ 
riod and that he was not negligent. 
—Curry v. Texas Co., Tex.CivApp., 
8 S.W.2d 206, error dismissed. 
Allegations held InaufficleEnt 
Ark.—^Sims v. Craig, 286 SW. 867, 
171 Ark. 492. 

85p Mo.—W omack v. Callaway 
County, 159 S.W.2d 630—Siler v. 
Kessinger, App., 149 S.W.2d 890. 

26. Cal—Watson v. Santa Carme- 
lita Mut Water Co., 137 P.2d 767, 
58 CaJLApp 2d 709—Wllmans v. 
Weissman, 102 P.2d 882, 38 Cal 
App.2d 693—^Haley v. Santa F8 
Land Improvement Co., 42 P.2d 
1078, 5 Cal.App.2d 415. 

Mo.—Womack v. Callaway County, 
169 S.W.2d 630—^Brown v. Irving- 
Pitt Mfg. Co., 292 S.W. 1023, 316 
Mo. 1023—Siler v. Kessinger, App.. 
149 S.W.2d 390 

27. aUsappropiiatioiL of corporate 
funds by officer 

An action for misappropriation of 
corporate funds by officer who bad 
been the virtual alter ego of corpo¬ 
ration until two years prior to filing 
of bill was not barred by limitations 
or laches notwithstanding failure to 
expressly negative knowledge of the 
misconduct at time of the infrac- 
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der such circumstances that he would not be pre¬ 
sumed to have any knowledge of them,^s and that 
he had no actual or presumptive knowledge of facts 
sufficient to put him on notice.29 

In cases of this character plaintiff is held to strin¬ 
gent rules of pleading,®® but where a confidential 
relationship is involved the rigid rules are some¬ 
what relaxed®! and it is not necessary for plaintiff 
to allege diligence in attempting to discover the 
fraud.®® 

Cross complaint or answer. The rules pertain¬ 
ing to the sufficiency of allegations in order to avoid 
the bar of limitations in pleading fraud or mis¬ 
take apply to defendant where he sets up fraud or 
mistake by cross complaint or answer.®® 


c. Admowledgment, New Promise, or Fart Fay- 
znent 

The allegations of the acknowledgment, new promise, 
or part payment relied on to extend or revive tte period 
of limitations must clearly allege the facts. 

The allegations of the acknowledgment, new 
promise, or part payment must clearly allege the 
facts so as to show an extension or revival of the 
period of limitations,®^ although it is not necessary 
to allege the facts with technical accuracy and pre¬ 
cision.®® The fact that the new promise was made 
within the statutory period ^ould be alleged;®® 
and if the pleading shows that the new promise 
was conditional it must allege performance of the 
condition ;®7 and where the new promise must have 
been in writing it must generally allege that it was 
in writing.®® In some jurisdictions the petition or 


tions. where means of eoauliingr the 
knowledge was through the officer.— 
Greenleaf v. Profile Cotton Mills. 180 
So. 582. 235 Ala. 530. 
sa. Cal.—Newport v. Hatton, 281 P. 
S87, 195 Cal. 132—West v. Great 
Western Power Co. of California, 
97 P.2d 1014, 36 Cal.App.2d 403— 
Lopez Canyon Oil Co. v. Lofaulst, 
28 P.2d 76, 136 Cal.App. 116—^Earl 
V. Lofquist, 27 P.2d 416, 135 Cal. 
App. 373. 

37 C.J. p 1202 note 26. 

19u X7.S.—^Shonts v. Hirliznan, I>.C. 

Cal.. 2>S F.Supp. 478. 

Gal.—Balnbrldge v. Stoner, 106 P.2a 
433, 16 Cal.2d 423—^Bliss V. Mar¬ 
tin. 169 P.2d 61, 74 Cal.App.2d 600 
—^Mortimer v. Loynes, 168 P.2d 
481, 74 Cal.App.2d 160—Nlghhert 
▼. First Nat. Bank, 79 P.2d 1105, 
26 Cal.App.2d 624. 

Duty to inquixe 

If pleading reveals that plaintiff 
should have been put on inquiry into 
truth of representations made, he 
will be deemed to have actual knowl¬ 
edge from date be was put on no¬ 
tice, in determining whether action 
Is barred by limitation.—Watson v. 
Santa Carmellta Mut. Water Co., 137 
F.2d 757. 58 CaI.App.2d 709. 

Bebuttliig isfereaoe of knewledge 
Plaintiff alleging facts showing 
estoppel or warranting inference 
that he discovered fraud or had 
knowledge of facts within limitation 
period, must, to avoid bar of limita¬ 
tions, further allege facts sufficient 
to rebut and exclude any such infer¬ 
ence or presumption.—Steele v. 
Glenn, Civ.App., 57 S.W.2d 908, error 
dismissed Glenn v. Steele, 61 S.W.2d 
810. 141 Tex. 566. 

3a XJ.S.—Wood V. carpenter, IncU 
101 U.S. 135, 25 I..Ed. 807. 

CaL.—^Davis v. Rite-Lite Sales Co., 67 
P.2d 1039, 3 CaL2d 675—ReUy v. 
liongan, 53 P.2d 371, 5 Cal.2d 274— 
Pagett V. Indemnity Co. of 


North America, 129 P.2d 700, 54 
Cal.App.2d 646—Nighbert v. First 
Nat Bank. 79 P.2d 1106, 26 Cal 
App.2d 624—^HAley v. Santa FO 
Land Improvement Ca, 42 P.2d 
1078. 5 Cal.App.2d 415. 

31. Cal.—Knapp v. Knapp, 100 P.2d 
750, 15 Cal.2d 237—Anderson v. 
Thacher, 172 P.2d 633, 76 Cal App. 
2d 426. 

Mo—^Foster v. Petree, 149 S.W.2d 
851, 347 Mo. 992. 

SSL Iowa—^Higbee v. Walsh, 294 N. 

W. 597, 229 Iowa 408. 

Minn.—Stark v. Fquitable Life As- 
sur Soc. of U. S., 285 N.W. 466. 
205 Minn. 138. 

33. Cal.—^Bradbury v. Blgginson. 

140 P. 254, 167 CaL 553. 

37 C. J. p 1203 note 30. 

Cross oomplalnf 3teld suffioieTit 
CaL—^Merchants Ice & Cold Storage 
Co. V. Globe Brewing Co., 167 P.2d 
503, 73 CalJ^pp 2d 828. 

36. Cal.—^Butt V- Burkett 64 P.2d 
437, 18 Cal.App.2d 612. 

Tex.—Canon v. Stanley, Civ.App., 100 
S.W.2d 377—White v. Stewart Civ. 
App, 19 SW.2d 795, error refused. 
37 C.J. p 1203 note 39. 

AUegatioiu held suAdent 

(1) Generally.—^Shirley v. Shirley, 
256 P. 823, S3 Cal.App. 386—37 C.J 
p 1203 note 39 [al. 

(2) To show acknowledgment of 
debt for services.—^Vassere v. Joer- 
ger, 76 P.2d 656, 10 Cal.2d 689. 

(3) To show agreement by surety 
to extension of nota—Collier v 
Georgia Securities Co., 195 S.F. 920, 
57 Ga.App. 485. 

(4) To show new promisa—^Han¬ 
ley V. Oil Capital Broadcasting 
Ass'n, 171 S.W.2d 864, 141 Tex 243— 
Cochran v. J. B. Coe Lumber Co., 
TexCiv.App., 82 S.W.2d 684. 

(5) To show part payment 
Ohio.—Friedly v. Schmidlin, 62 N.F. 

2d 188. 75 Ohio App. 827. 
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Okl.—Campbell v. Dascomb-Daniel 
Lumber Co., 142 P.2d 971. 193 Okl. 
329. 

Or—^Fisher v. Collver, 254 P. 816. 
121 Or. 173. 

(6) To show payment of interest 
Cal.—^Van Cauteren v. Forger, 114 P. 

2d 6, 45 CalApp.2d 388. 

Mont.—^Matteson v. Ackerson, 66 P. 
2d 797, 104 Mont 239. 115 A.L.R. 
750. 

Okl—^Baker v. Broughton, 146 P.2d 
832, 193 Okl. 656—^Flanagan v. Ox¬ 
ley. 126 P2d 707, 190 OkL 564 
Wash—^Liebl v. Schaeffer, 235 P. 26, 
134 Wash. 168. 

(7) To show renewal of note. 
Cal.—Steiner v. Davis, 76 P.2d 169, 

24 Cal.App2d 749—Steiner v. Da¬ 
vis, 76 P.2d 157, 24 Cal App 2d 692. 
AUegatloiis held issufflcleiit 
Wash.—^Beckman v. Alaska Dredg¬ 
ing Co., 40 P.2d 117, 180 Wash. 321. 
37 C.jr. p 1208 note 89 [h]. 

35. S.a—^Park V. Brooks, 17 &.E. 
22, 38 S.C. 300. 

Pleading new promise in separate 
paragraph 

Ky.—^Muennlnghoff v. Friedlander, 
172 S.W.2d 457, 294 Ky. 664. 
XBferemoe of payment from Indorse¬ 
ment 

Ohio.—^Friedly v- Schmidlin, 62 N.B. 
2d 188, 75 Ohio App. 337. 

3a N.T.—^Bloodgood v. Bruen. 8 N. 
T. 362. 

Pa.—Weyna v. Bogert 10 Kulp 205. 

37. Cal.—^Hayes v. O’Bdarr, 258 P. 

749, 81 CaLApp. 210. 

Or.— e:oop V. Cook, 185 P. 817, 67 Or. 
93. 

Tex—Luck V. Riggs Optical Ca, Civ. 
App., 149 6.W.2d 204. 

3a Kao.—Marcfaettl v. Atchison, T. 
A S. F. Ry. Co.. 255 P. 688, 188 

•BTaTi 728. 

37 CLJ. p 1203 note 44. 
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complaint need not set out the new promise in haec 
verba, it being sufficient to state it according to 
its legal effect,®® but in other jurisdictions the cor¬ 
rect practice is either to quote the writing alleged 
to constitute the new promise or to attach the writ¬ 
ing to the pleading,^® Where the suit is on a new 
promise, plaintiff must plead that defendant was in 
the first instance liable to pay the original debt,^i 
or if the petition alleges a new promise by a third 
person it must show a consideration for the prom¬ 
ise.**® Where a suit is based on an acknowledgment 
of the debt, the acknowledgment alleged must be 

S. ]D£fM U H 

§ 344. General Rules 

In some, but not all, Jurisdictions the defense of 
limitations may be raised by demurrer where the fact 
that the bar of the statute has attached to the cause of 
action affirmatively appears from the allegations of the 
declaration, complaint, or bill. 

The rules as to the availabilily of a demurrer to 
raise the issue of limitations are not uniform in the 


that of the debtor rather than that of a third per¬ 
son.*® A pleading of a promissory note is not suf¬ 
ficient as a pleading of an acknowledgment of a 
debt, since under such circumstances the period of 
prescription pertaining to a promissory note would 
apply.** 

Pleading law of foreign jurisdiction. Where 
claimant contends that under the law of the state 
where the contract was made the acknowledgment 
of the debt as pleaded is sufficient to toll the stat¬ 
ute of limitations, he must properly plead the law 
of that state.*® 

ISma DEFENSE 

several jurisdictions. Under statutes or rules of 
practice in a number of jurisdictions the general 
rule is that the defense of limitations may be 
raised by demurrer where the fact that the bar 
of the statute has attached to the cause of action 
affirmatively appears from the allegations of the 
declaration, complaint, or bill,*® and where no fur- 


39. CaJ.—^Dixon v. Bartlett. 169 P. 

236, 176 Cal. 672. 

37 C-J. p 1237 note 81. 

40b Tex.—Hanley v. Oil Capital 
Broadcaetln^r Asa'n, 171 S.W.2d 
864, 141 Tex. 243—Canon v Stan¬ 
ley. CivJkpp., 100 SW.2d 377. 
Attaobin^ aooount to patltloxL 

In action on open account, a cred¬ 
it appearing on the account attached 
to the petition in confonmty with 
statute dealiner with pleading an in¬ 
strument for payment of money was 
equivalent to a direct allesation that 
the credit represented a payment 
made by the debtor with the Inten¬ 
tion that it be applied on the bal¬ 
ance then due.—Pitts v. Walker, 106 
P 2d 760. 188 Okl. 17. 

41. Sy.—Meyer v. Zotel. 29 S.W. 28, 
96 Ky 362. 16 Ey.L. 606. 

42. Texw—Braddock v. Brockman, 
Civ.App.. 29 S.W.2d 811. 

43. La—^Pranks v- Police Jury of 
Livlnsrston Parish, 1 La.App. 760. 

44. La.—New Orleans Tent & Awn- 
Ingr Co. V. Miller. 1 La.App. 726. 

4B. Pa—^In re Pletcher's Bstate, 45 
Pa.Dist. & Co. 673. 

43. TJ.S—Sommer v. Kakdlmen. C. 
C.AJ^k.. 97 P2d 716—Hendryx v. 

B. O. Atkins & Co., aC.A.Ga., 79 
F.2d 608—Glenn Coal Co. v. Dick¬ 
inson Fuel Co., C.C.A.W.Va., 72 F. 
2d 385—Craig* v. GagOf D.C.Tex., 
26 F.2d 826—Woolsey v. Trimble, 

C. C.A.Ohio, 18 F.2d 908—American 
Surety Co. of New York v. Wheel¬ 
ing Structural Steel Co., D.C.W. 
Va., 26 F.Supp. 895, reversed on 
other grounds, C.C.A., American 


Surety Co. v. Wheeling Structure 
Steel Co. 114 P.2d 237—Harrop v. 
U. S. D.C.Neb., 10 F.Supp. 763. 

Aria—Hyder v. Shamy, 40 P.2d 974, 
45 Ariz. 130. 

Ark.—Wheeler v. Southwestern 
Greyhound Lines, 182 S.W.2d 214, 
207 Ark. 601—Cullins v. Webb, 
180 S.W.2d 836, 207 Ark, 407— 
Burns v. Bums, 135 6.W.2d 670, 
199 Ark. 673—^Ready v. Ozan Inv. 
Co., 79 S.W.2d 433, 190 Ark. 606— 
Tarleton Drainage Dist. No 15 v. 
American Inv. Co., 62 S.W.2d 733, 
186 Ark. 20—Cunningham v. Dell- 
mon, 237 S.W. 460, 161 Ark. 409— 
McGinnis v. Less, 227 S.W. 398, 
147 Ark. 211. 

Cal.—Kelly v. Daro, 118 P.2d 87, 47 
CalApp.2d 418—Christina v. Mc- 
Loughlin. 63 P.2d 1174, 18 Cal.App. 
2d 410—^Everts v. Blaschko, 61 P. 
2d 776. 17 Cal.App.2d 188—Matte- 
son V. Board of Education of City 
of Los Angeles, 266 P. 482, 104 Cal. 
App. 647—^Murphy v. Murphy, 235 
P. 653, 71 CaLApp. 389. 

Colo.—Schoolfleld v. School Dist. No. 
1 in Custer County, 70 P2d 363, 
101 Colo 66—Littlejohn v. Grand 
International Brotherhood of Lo¬ 
comotive Engineers and all Mem¬ 
bers Thereof, 20 P.2d 311, 92 Colo. 
275—Ahart v. Sutton, 244 P. 806, 
79 Colo. 146. 

Conn.—^Boardman v. Burlingame, 197 
A. 761, 123 Conn. 646. 

Ga.—Smith v. Aldridge, 16 S.E.2d 
430, 192 Ga. 376—Hadaway v. Had- 
away, 14 S.E.2d *874, 192 Ga. 265 
—Sammons v. Nabers, 197 S.E. 
284, 186 Ga. 161—Lee v. Holman, 
193 S.E. 68, 184 Ga. 694—O'Calla¬ 
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ghan V. Bank of Eastman, 180 B.E. 
847, 180 Ga. 812—Evans v Pen¬ 
nington, 179 S.E. 123, 180 Ga. 488 
—Comelison v Sansom, 105 S.B. 
264, 175 Ga 467—^Board of Educa^ 
tion of Houston County v. Board 
of Trustees of Ft. Valley ConsoL 
School Dist., 153 S.E. 214, 170 Ga. 
509—^Hollingsworth v. Bedwine, 36 
S.E.2d 869, 73 GaApp. 397—Dal- 
rymple v. Brunswick Coca-Cola 
Bottling Co.. 181 SE. ^97, 61 Ga 
App. 764—W. T. Hawleigh Ca v. 
Etheridge, 140 S.E. 913, 37 GaApp, 
554—^Freeman v. Sted^m, 128 S. 
E. 702, 34 GaApp. 143—Williams 
V. Seaboard Air Line By. Co, 125 
S.E. 769, 33 GaApp. 164. 

Idaho—^Denton v. Detweiler, 282 P. 
8*2, 48 Idaho 369—McShane v. QuU- 
lin, 277 P. 554, 47 Idaho 542. 

Iowa—^In re Ferris' Estate, 14 NW. 
2d 889, 234 Iowa 960—McGlothlen 
V. Milla 266 N.W. 117, 231 Iowa 
204. 

Kan—Waddell v. Woods, 163 P.2d 
348, 160 Kan. 481—Pratt v. Bar¬ 
nard, 154 P.2d 133, 159 Kan. 256 
—Herthel v. Barth, 81 P.2d 19. 
148 Kan. 308, 119 A.LB. 326— 
Byan v. Scovill, 78 P.2d 877, 147 
EAn. 748—Kansas State Bank v. 
Shalble, 234 P. 40, 118 Kan. 78. 

Mina—Parsons v. Town of New 
Canada 295 N.W. 907, 209 Mlxm 
129—McKitrick v. Travelers’ Equi¬ 
table Ins. Co., 219 N.W. 286, 174 
Mina 354. 

Mo.—Gibson v. Bansdell, 188 S.W.2d 
35—State ex rel. Jones v. Nolte» 
166 S.W.2d 632, 350 Mo. 271—Hai^ 
vey V. Peoples Bank, 136 S.W.2d 
273—Harweek v. Bhodes, 84 &W. 
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ther allegations are made of some exception or oth- 
«r facts which avoid the bar of the statute and 
where matters in avoidance of the bar are proper¬ 
ly alleged in the complaint their sufficiency may be 
tested by demurrer.^® Under statutes or rules of 


practice in other jurisdictions the bar of limita¬ 
tions cannot be so raised in an action at law where 
the statute of limitations does not impose a con¬ 
dition precedent to the right of action but merely 
applies to the remedy,^® even where the declaration 


3d 32, 327 Mo. 29—^Bennett v. Me¬ 
tropolis Pub. Co., App., 14S S.W. 
2d 109—Allison v- Missouri Pow- 
•er & Liight Co., App., 59 S.W.2d 
771 —^Bowersock Mills & Power Co. 
w. Citizens* Trust Co. of Gorin, 
APP., 298 S.W. 1049. 

Meb.-^. H. Melville Lumber Co. v. 

Scott. 281 N-W. 803, 135 Neb. 379. 
jq-ev.—Nevada-Dousrlas ConsoL Cop¬ 
per Co. V. Berryhill, 75 P.2d 992. 
58 Nev. 261. 

Okl.—^Baker ▼. Little, 177 P.2d 1022 
—Nordman v. School List. No. 32 
of Choctaw Countv, 121 P.2d 290, 
190 Okl. 135—SartiSL v. Moran- 
Buckner Co.. 114 P.2d 938, 189 
Okl. 178—Moore v. Atchison, T. & 
S. P. B. Co., 104 P.2d. 236, 187 OkL 
^34_Paxton v. Hyer, 87 P.2d 938, 
184 Okl. 407—^Romberg v. Blain, 
>65 P.2d 438, 179 Okl. 229—Bruce 
V. Ezchansre Royalty Co., 60 P.2d 
748, 177 Okl. 419—^Russell v. Beu- 
telschies, 55 P.2d 466, 176 OkL 
337—Hartzell v- Choctaw Lumber 
Co. of Delaware, 22 P.2d 387, 163 
Okl. 240—Sommers ▼. Heiny, 270 
P. 28. 132 OkL 237—-Freeman v. 
Wilson. 231 P. 869, 106 Okl. 87. 
Tez.—Licata v. Cappadona, Civ.App^ 
157 S.W.2d 191—Samuels v. Fln- 
kelstein, Civ.App.. 25 S.W.2d 923, 
error dlsnussed—Cochran v. Car^ 
ruth, Civ.App., 12 6.W.2d 1078, 
error dismissed. 

Utah.—American Theatre Co. v. 
Glasmann, 80 P.2d 922, 96 Utah 
303—Peteler v. Robison. 17 P.2d 
244. 81 Utah 535. 

Wash.—Purdy v. State. 92 P.2d 880, 
199 Wash. 638. 

Wia—G. M. C. Hotels, Inc. v. Han¬ 
son, 290 N.W. 616. 234 Wis. 164— 
Bergmann v. Puhl, 217 N.W. 746, 
195 Wis. 120, 56 A.L.R. 915. 

'37 C.J. p 1205 notes 55 [al. 65, p 
1206 note 68. 

Amended oomplaliLi 

If it appears on the fkce of an 
amended complaint that the action 
Is barred by lapse of time, advantage 
of the defect may be taken by de¬ 
murrer.—Conroy v. Oregon Con¬ 
struction Co., C.C.Or., 23 F. 7L 
3>eolac»bozy Jndgoiant 

The statute of limitations may be 
raised under a demurrer to a peti¬ 
tion for declaratory judgment.—An¬ 
derson V. Wyoming Development Co.. 
154 P.2d 318, 60 Wyo. 417. 
l>efense to couutaroUrilm 

Limitations as a bar to a counter^ 
claim may be raised by demurrer, 
specially pleading it where it Is 
apparent on the face of the answer 


setting up the counterclaim.p—Den¬ 
ton V. Detweiler, 282 P. 82, 48 Idaho 
369—37 C.J. p 1218 note 89. 

Gtonezal statute 

The rule of practice permitting a 
demurrer to raise the defense of 
limitations has been followed even 
though the general statute pertain¬ 
ing to demurrers does not expressly 
include this in Its enumeration of 
the various grounds for demurrer.— 
Johanson v. Cudahy Packing Co.. 152 
P.2d 98, 107 Utah 114. 

Oyer 

Question as to whether action is 
barred by limitation can be raised 
by demurrer coupled with oyer.— 
Town of Clendenin ex rel. Fields v. 
Ledsome, W.Va, 40 S.B.2d 849— 
State ex rel. Sabatlno v. Richards, 
34 S.E.2d 271. 127 W.Va. 703. 

47. Ark.—Hope v. American Bond¬ 
ing Co., 143 S.W.2d 193, 200 Ark. 
1168—Renner v. Progressive Life 
Ins. Co., 109 S.W.2d 1245, 194 
Ark. 874—State, to Use of Mont¬ 
gomery County, ▼. Witt, 106 S.W. 
2d 538. 194 Ark. 93—Gmlth v. Mis¬ 
souri Pac. R. Co.. 1 S.W.2d 48, 175 
Ark. 626. 

Cal—^Frantz v. Mallen, 267 P. 814, 
204 Cal 159—Earl v. Lofauist, 27 
P.2d 416, 135 CaLApp. 873. 

Ga.—Wright v. Conner, 37 6.E.2d 
353, 200 Ga. 413—Evans v. Pen¬ 
nington, 179 S.E. 123, 180 Ga. 488 
—Carnes v. Bank of Jonesboro, 198 
S.E. 338, 58 Ga.App. 193, affirmed 
Bank of Jonesboro v. Carnes, 2 S. 
E.2d 495, 187 Ga. 795, 130 A.L.R. L 
Mo.—Eerber v. Rowe, 156 S.W.2d 
925, 348 Mo. 1125—Ludwig v. 

Scott, 65 S.W.2d 10S4^Arthur L. 
Hardin Associates v. Jennings 
Sewer Dist. of St. Louis County, 
App., 176 S.W.2d 652. 

Neb.—Bend v. Marsh, 18 N.W.2d 106, 
145 Neh. 780—Parkin v. Parkin, 
244 N.W. 638, 123 Neb. 836—Reed 
V. Occidental Building 4b Loan 
Ass*n, 241 N.W. 769. 122 Neb. 817, 
certiorari denied 63 S.Ct. 93, 287 
U.S. 628, 77 L.Ed. 540. 

Ohio-—Price v. Kobacker Furniture 
Co., 158 N.E. 551. 25 Ohio App. 44. 
37 C J. P 1206 note 66. 

Oontraot to. wzltiag 
In action of trespass on the case, 
where count alleged contract to pur^ 
chase and sell, and date thereof, and 
it was apparent on face of count 
that, unless contract were in writ¬ 
ing, action was barred by limitations 
when suit was instituted, count was 
demurrable for failure to allege that 
contract was in writing.—Frigorifico 
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Wilson De La Argentina ▼. Weirton 
Steel Co.. D.C.W.Va., 31 F.Supp. 214. 
4a. Ark.—^Faulkner v. Huie^ 168 S. 

W.2d 839. 206 Ark. 882. 

37 aj. p 1206 note 67. 

49. U.S.—Boer v. Revesa C.CLA.nL, 
24 F.2d 103—McAvey v. Emergen¬ 
cy Pleet Corporation. D.G.Mass., 16 
F.2d 405. 

Ala.—Creamery Package Mfg. Ge. v. 
Fields, 180 So. 275, 235 Ala. 602— 
Bridwell v. Brotherhood of Rail¬ 
road Trainmen, 150 So. 838, 227 
Ala. 443—Tucker v. Tucker, 138 
So. 714, 222 Ala. 595—Sibley T. 
Bowen. 130 So. 547, 222 Ala. 13— 
Sovereign Camp, W. O. W., v. Car- 
rell, 119 So. €40, 218 Ala. 613— 
Pyle V. Pizita 110 So. 822, 216 
Ala. 398—Jefferson County v. 
O'Gara, 195 So. 267, 29 Ala.App. 
281, certiorari dismissed 195 So. 
277, 239 Ala. 3. 

Del.—Corpus Juris died in Gibson 
V. Gillespia 143 A. 544, 4 W.W. 
Harr. 125. 

D.C.—French v- District Title Ina 
Co.. 75 F.2d 650, 64 App.D.a 181. 
HL—^People V. Commercial Union 
Fire Ins. Co.. 153 N.E. 488, 322 
HI. 326. 

Masa—Gallagher v. Wheeler. 198 
N.E. 891, 292 Mass. 647. 

Mont—Janes v. Fidelity 4b Deposit 
Co. of Maryland, 119 P.2d 39, 112 
Mont 560—Blelenberg v. Hlg^^s, 
277 P. 681, 85 Mont 56. 

N.C.—Service Fire Ins Co. of N. T. 
V. Horton Motor Lines, 35 S.E.2d 
879. 225 N.a 588—Marshall Motor 
Co. V. universal Credit Co., 18 S. 
E.2d 230, 219 N.U 199—Logan v. 
Griffith, 172 S.E. 348, 20<5 N.a 580. 
N.D.—Gilbertson v. Volden, 299 NW. 
250, 71 N.D. 192. 

S.C.—Town of Cheraw v. Tumaga 
191 S.E. 831. 184 S.C. 76. 

S.D.—Citizens' Bank of Parker v. 
Hasten, 223 N.W. 214, 54 S.D. 339 
—^Earning v. Sogn. 210 N.W. 988, 
50 S.D. 553. 

Va—U. S. Fidelity 4b Guaranty Co. 
V. Blue Diamond Coal Go.. 170 S. 
E. 728. 161 Va 873—New York; 
P. 4b N. R. Co. V. Duer, 138 S-B. 
568, 148 Va 296—Shreck v. Vir¬ 
ginia Hot Springs Go.. 125 SJB, 
316, 140 Va 429. 

37 C.J. p 1204 note 54. 

Availability of demurrer where cause 
of action created by statute see In¬ 
fra I 347. 

SmnxFac to ccwntercMTii 
Plea of statute of limitations is 
not available to plaintiff on demur¬ 
rer to defendant's cross complaint 



§ 344 LIMITATIONS 

shows on its face that the statutory period has ex- 
pired.^® 

In equity the defense of the statute of limitations 
can generally be taken advantage of by demurrer, 
where it is apparent on the face of the bill that the 
cause of action has become barred,5i and where 
facts sufficient to remove the bar are not alleged 
but in some jurisdictions the general statute of 
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limitations cannot be interposed iy demurrer on a 
bill in equity.®® 

§ 345. Necessity and Sufficiency of Bar Ap¬ 
pearing in Pleadings 

A demurrer Is not available to raise the defense of 
limitations where the bar of the statute of limitations 
does not clearly and affirmatively appear on the face of 
the petition, declaration, or complaint. 


in nature of counterclaim.—Griffiths 

V. Thrasher, 26 P«2d 925, 95 Mont. 
210 . 

Sta;tiite ahollshiaa axiecial deanixrrexs 
Where special demurrers in ac¬ 
tions in the law courts are abolished 
by statute, the bar of statute of lim¬ 
itations cannot be availed of by de¬ 
murrer to declaration in action at 
law.—^Tezas Co. v. Smith County, 
16T So. 876, 171 Miss. 328. 

In onozida 

(1) A demurrer to a declaration 
whi<^ shows on its face that the 
statute of limitations bars the ac¬ 
tion has been sustained in some 
cases.—Dee v. Southern Brewing: 
Go., 1 So.2d 562, 146 Fla. 58i8—Al- 
ropa Corporation v. McKamee, 197 
So. 614, 143 Fla. 786. 

(2) In other cases it is express¬ 
ly held that the statute of limita¬ 
tions does not constitute grounds 
for a demurrer in an action at law. 
— ^Dewls V. Grace, 134 So. 41, 101 
Fla. 326—Green v. Proctor & Gam¬ 
ble Distributing: Oo.. 109 So. 471, 92 
Fla. 396. 

m. Kentucky 

(1) A defense based on the stat¬ 
ute of limitations is one that ordi¬ 
narily must be pleaded rather than 
set up by demurrer.—Woolery 
Smith, 196 S.W.2d 116, 302 Ky. 726— 
Orady v. Hubnch, 186 S.W.,2d 949, 
299 Ky. 461—HiU v. Walker, 180 S. 

W. 2d 93, 297 Ey. 257, 164 A.ri.R. 
814—Gabbard v. Gabbard. 172 S.W. 
2d 214, 294 Ky; 672—Robinson v. 
Hardaway, 169 S.WJSd 823, 293 Ky. 
627—^Reams v. lAurel County, 160 
S.W.2d 176, 2«9 Ky. 744—^Finch's 
Elx*r V. Hopewell, 148 S.W.2d 345, 
285 Ky. 495—Webster County ▼. 
Hall, 120 S.W.2d 766. 276 Ky- 64— 
Markwell ▼. KahlkolC, 79 S.W.2d 984, 
258 Ky. 231—Vance v. Atherton. 67 
S.W.2d 968, 262 Ky. 691—River Ex¬ 
cursion Co. V. City of Louisville, 
61 S.w.2d 470, 244 Ky. 811—Com¬ 
monwealth V. Kentucky Jockey Club, 
38 S.W.2d 987, 238 Kiy. 739—Cox v. 
Simmerman, 48 S.W.2d 1078, 243 Ky. 
474—^Rowe v. Blair, 299 S.W. 671, 
221 Ky. 686—Lyttle ▼. Johnson, 280 
S.W. 1102, 213 Ky. 274—Stajr v. Gil¬ 
bert, 272 S.W. 732, 209 Ky. 243— 
Klineline v. Head. 266 S.W, 370, 205 
Ky. 644—37 O.J. p 1207 note 69 [a]. 

(2) This rule la subject to the ex¬ 
ception that where in an action for 


relief agrainst fraud or mistake the 
bar of limitations is apparent on the 
face of the petition and matters in 
avoidance of limitations are not 
pleaded, the Question of limitations 
may be raised by demurrer. 

XJ.S.—^Massachusetts Protective 
Ass'n V. Stephenson, D.C.Ky., 5 F. 
Supp 586—^Northern Kentucky 

Telephone Co. v Southern Bell 
Telephone & Tele£:raph Co., D.C. 
Ky., 1 F.Supp. 576, affirmed, C.O. 

A, 73 F.2d 333, 97 AL.R. 133, cer¬ 
tiorari denied 56 S.Ct. 546, 294 U. 

B. 719. 79 L.Bd. 1261. 

Ky—Hill V, Walker, 180 S.W.2d 93, 
297 Ky. 267, 154 AL.R. 814—Flynn 

V. Fike. 164 SW2d 470, 291 Ky. 
316—^Mullins Y. Jen 2 iing:s’ Guard¬ 
ian, 116 S.W.2d 340, 273 Ky 63- 
House V. E^armera State Bank, 106 
S.W.2d 113, 269 Ky. 80—Cox v. 
Simmerman, 48 S.W2d 1078, 248 
Ky. 474—^Forman v. Gault, 32 S. 

W. 2d 977, 236 Ky. 218. 

Xu FennsylYaala 

Limitations cannot be raised by 
demurrer or its statutory equivalent 
the affidavit of defense averring: 
question of law. 

17. S.—Anglo Oesterreichische Bank v. 
First Nat. Bank, D.C.Pa., 24 F.2d 
119. 

Pa.—Southern Fireproofing Co. v. TJ. 
S Fidelity & Guaranty Co. of Bal¬ 
timore, Maryland, 41 Pa.Dist. & 
Co. 489, 60 DauphOo. 420—^Brazin- 
ski Y. Mikatavage, 29 Pa.Dist & 
Co. 661, 6 6ch.Reg. 23—Lehigh 
Lumber Co. y. Koenig, Com.Pl., 20 
Leh.L.J. 424—^Panza v. Fugh, Com. 
PL, 93 PittsbJLegJ. 455, 59 York 
Leg.Rec. 136—Gazdik y. Girhing, 
Coin.Pl., «7 PittshX.eg-J. 68—87 C. 
J. p 1204 note 64 [b]. 

50. D.C.—^BVench y. District Title 
Ins. Co., 75 F.2d 650, 64 App.D.C. 
131. 

Mont.—Lieffek y. Luedeman, 27 P.2d 
511, 95 Mont. 457, 91 AL.R. 286. 
N.J.—La Rosa y. La Rosa, 86 A 2d 
137, 22 N.J.M1SC. 114. 

Pa.—^In re Eshenbaugh's Estate, 174 
A 809, 114 Pa.Super. 841—South¬ 
ern Fireproofing Co. y. U. S. Fidel¬ 
ity & Guaranty Co. of Baltimore, 
Maryland, 41 Pa.Dl8t & Go. 489, 
50 Dauph.Co. 420. 

37 C.J. p 1206 note 66. 

yti yiUTwfa 

(1) The text rule has been fol¬ 

472 


lowed.—Wall v. Chesapeake & O. R. 
Co, 65 N.E. 632, 200 Ill. 66—^Donner 
V. Francis, 255 IlLApp. 409. 

(2) However, there is also some 
authority to the contrary.—Kirkpat¬ 
rick V. Monroe, 234 IllApp. 213— 
Gunton v. Hughes, 79 Ill.App. 661, 
affirmed 64 N.E. 895, 181 I11.'U32. 

5L Ala.—^Pittman y. Pittman, 25 Sou 
2d 26, 247 Ala 458—^Fletcher v. 
First Nat. Bank of Opelika, 11 Sou 
2d 854, 244 Ala. 98—State, for Use 
of Houston County, v. IT. S. Fidels 
ity & Guaranty Co., 195 So. 421, 
239 Ala. 446—TJssery y, Darrow. 
188 So. 885, 238 Ala. 67—Greenleaf 
V. Profile Cotton Mills, 180 So. 582. 
235 Ala. 630~~’!Marylaind Casualty 
Co. Y. Seymore, 172 So. 620, 233 
Ala 464—Drummond v. Dnun-L 
morl, 168 So. 428, 232 Ala. 401— 
City of Bessemer y. Schaaz, 14L 
So. 131, 226 Ala. 573—Eisenberg y. 
Stein, 183 So. 281, 222 Ala. 576— 
Wood Y. Master Schools, 130 Sa 
178t 221 Ala. 645—Hinton y. Gil¬ 
bert. 128 So. 604, 221 Ala. 309. 70^ 
ALR. 1192. 

Ill.—Schoknecht y. Prassas, 151 NJ9L 
258, 320 IlL 423—Donner y. Fran¬ 
cis, 255 IlLApp. 409—Abbe Y. An¬ 
drews, 239 IlLApp. 104. 

Md.—Grandberg y. Bernard, 42 A2d 
118, 184 Md. 608—-Miller y. Horo¬ 
witz, 191 A 906, 17,2 Md. 419. 
Mass.—Gallagher y. Wheeler, 198 N. 
E. 891, 292 Mass. 547—Coffey 
Rady, 166 N.E. 833, 267 Mass. SOL 
Miss.—Texas Co. y. Smith County, 
157 So 876, 171 Miss. 328. 

VL—E. W. Bailey & Co. v. Groton 
Mfg. Co. 34 A2d 178, 113 Vt. 809 
—Scully Y. Dermody, fi A2d 675, 
110 Vt. 422. 

87 C.J. P 1205 note 58. 

In Florida 

Before demurrer as a form of 
pleading in chancery was abolished 
by statute, substituting the motion 
to dismiss, the text rule applied.— 
Gillespie Y. Florida Mortgage & In¬ 
vestment Co, 117 So. 708, 96 Fla 
36. 

69. Ill.—Schoknecht y. Prassas, 151 
N.E. 258, 320 HL 423. 

87 C.J. p 1205 note 59 

53. Va““J S. Salyer Co. Y. A. J. 
Doss Coal Co., 160 S.E. 54, ISt 
Vt. 144. 

37 aJ. P 1205 note 6L 
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A demurrer is not available to raise the defense 
of limitations, or a demurrer is not sustainable 
on the ground of limitations, where the bar of the 
statute of limitations does not clearly and affirma¬ 
tively appear on the face of the petition, declara¬ 
tion, or complaint.®* Thus the statute of limitations 
may not be taken advantage of on a demurrer 
where the face of the petition, declaration, or com¬ 
plaint shows the existence of a valid ground for 
avoiding the running of the statute,®® but the mere 
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allegation of grounds for avoiding the statute will 
not make a demurrer improper if the grounds al¬ 
leged are insufficient.®® In some jurisdictions if the 
statute contains exceptions applicable to the cause 
of action alleged a demurrer is not proper where 
the pleading merely shows that the cause of action 
accrued more than the statutory time prior to the 
commencement of the action, and does not show in 
addition that the case is not within one of the ex¬ 
ceptions or grounds of avoidance.®^ 


5ft. Ala.—Van Antwerp v. Van Ant¬ 
werp. 5 So.2d 73. 243 Ala. 92— 
Alabama Great Southern R. Ck>. 
T. Denton. 195 So. 218, 339 Ala. 
391—^Jacksonville Public Service 
Corporation v. Profile Cotton Kills. 
130 So. 633. 236 Ala. 4. 

Ark.—Culllns v. Webb, 180 «.W.2d 
835. 207 Ark. 407—^Tolbert Bros. & 
Co. V. Molinder. 12 S.W.2d 780, 178 
Ark. 898 —^Driesbach v. Beckham. 
12 S.W.2d 408. 178 Ark. 816—Miles 

V. Scales. 295 S.W. 375. 174 Ark, 
412—^Brown v. Arkansas Central 
Power Co., 294 S.W. 709, 174 Ark. 
177—^Sanders v. Flennlken. 289 S. 

W. 485. 172 Ark. 464. 

Cal .—Ije Sage v. Title Guarantee & 
Trust Co., 86 P.2d US. 12 Cal.2d 
531—Tadln v. Crofoot, 121 P.2d 
516. 49 Cal.App.2d 129 —Kavanagh 
V. Wade, 108 P.2d 476. 42 Cal.App. 
2d 93—^Sullivan v. Shannon, 77 P. 
2d 498, 25 CaI.App.2d 422—D. A 
Poley & Co. v. State, 6 P.2d 283, 
119 CaLApp. 300. 

Colo.—Schoolfield v. School Dlst No. 

1 in Custer County. 70 P.2d 358, 
101 Colo. 56. 

Ga.—^Motz V. Alropa Corporation. 15 
S.R2d 237. 192 Ga. 176—Hada- 

way V- Hadaway. 14 S.B.2d 874, 
192 Ga. 265—^Board of Education 
of Houston County v: Board of 
Trustees of Ft. Valley Consol. 
School Dist, 153 S.B. 214, 170 Ga. 
509—^Purvis V. Johnson. 137 S.E. 
60, 163 Ga. 698—^tonecypher v. 
Coleman, 131 S.EL 75, 161 Ga. 403 
—McLendon v. McLendon, 17 s iO- 
2d 252. 66 Ga.App. 166—Smith V. 
Barly, 8 S.B.2d 913, 60 Ga.App. 
506—Thompson v. Wright, 187 S.H. 
811. 53 Ga.App. 875—Williams v. 
Parsons, 177 S.B. 257. 50 Ga.App. 
122—^Pelton v. State Highway 
Board. 171 S.E. 198. 47 Ga-App. 
®1S—<r. B. McGrary Co. v. Selden- 
BreOk Const Co., 129 SB. 5, 34 
GaApp. 224. 

Idaho.—Shane v. Qulllln, 277 P. 554, 

47 Idaho 542—Mendini v. Milner, 
276 P. SIS, 47 Idaho 439. 

Iowa.—^In re Perris' Bstate, 14 N.W. 
2d 889, 234 lowa 960—Wright v. 
Iowa Southern Utilities Co., 298 
N.W. 790, 230 Iowa 888, followed 
In 298 N.W. 794, 230 Iowa 844— 
Nylander v. Nylander, 268 N.W 7, 
321 Iowa 1358—MUIer v. Boyce.- 


258 N.W. 764, 219 Iowa 534—Rit¬ 
ter V. Schultz; 232 N.W. 830, 211 
Iowa 106. 

Kan.—^American Glycerin Co. v. 
Preebume, 138 P.2d 468, 167 Ky. 22 
—Leeka v. Tount 64 P.2d 24. 145 
Kan. 155—Chandler v. Runnels, 27 
P.2d 232. 188 Kan. 673—Kinard v. 
Stevens, 251 P. 1085, 122 Kan, 347. 

I Mass.—Coffey v. Rady, 166 N.E. 883, 
267 Mass. SOL 

Miss —White V. Turner, 19 So.2d 
825, 197 Miss. 265. 

Mo.—^Halloran v. Hackmann, 160 S. 
W.2d 769—State ex reL Gentry v. 
Monarch Transfer & Storage Co., 
20 S.W.2d 60, 323 Mo. 562. 

Neb.—^In re McCleneghan's Estate^ 
17 N.W,2d 923, 145 Neb. 707— 
Rohlff V. German Old People's 
Home. 10 N.W.2d 686, 143 Neb. 636. 
Nev.—^Nevada-Douglas Consol. Cop¬ 
per Co. V. Benyhlll, 75 P.2d 992, 
58 Nev. 261. 

Ohio.—^Hosterman v. Pirst Nat 
& Trust Co. of Springfield, 68 N.R 
2d 325, 79 Ohio App. 37—State v. 
House. App., 67 N.B.2d 105—Pet- 
tay V. Cavin. Ig N.E.2d 996. 59 
Ohio App. 631—^Baughman v. How- 
er, 10 N.E.2d 176, 56 Ohio App. 
162—Sloan v. Gitman, 9 NE.2d 
366, 55 Ohio App. 188”~Lajidrum 
V. Fulton, 191 N.B. 917, 47 Ohio 
App, 376—State v. Northern Ohio 
Traction & Light Co., 2 Ohio App. 
113, 34 Ohio Cxr.Ct.,N.S., 262. 

Okl.—Herren v. Oklahoma Natural 
Gas Co.. 166 P.2d 95, 196 Okl. 501— 
First Nat Bank of Harrah v. 
Wright, 135 P.2d 344, 192 Okl. 182 
—^Liberty Nat Bank of Weather¬ 
ford V. Brommer, 46 P.2d 85, 172 
Okl. 244. 

Or,—City of Pendleton v. Holman, 
164 P.2d 434, 177 Or. 632, 162 A 
L.R. 249—Spencer v. Wolff; 243 P. 
548. 119 Or. 237. 

Tex.—^Robison v. City of Wichita 
Palls, CivApp., 27 S.W.2d 281. re¬ 
versed on other grounds City of 
Wichita Palls v. Robison, 46 S.W. 
2d 966, 121 Tex. 133—Bailey v. 
Arnold, CivApp., 156 S.W. 531 
Vt—Scully V. Dermody, 8 A2d 675, 
110 Vt 422- 

Waah.—Davies v. Metropolitan Life 
Ins. Co., 63 P,2d 629, 189 Wash. 
138—Dolan ▼. Baldridge, 4 P.2d 
871, 165 Wash. 69—McDonald v., 
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McDonald, 258 P. 10, 144 Wash. 
358. 

Wia—G. M. C. Hotels, Inc., v. Han¬ 
son 290 N.W. 615, 234 Wls 164— 
Trickle ▼. Snyder, 259 N.W. 264. 
217 Wls 447, 97 AL.R. 989—Eiche 
V. Wallrabenstein. 254 N.W. 534, 
215 Wls. 311. 

87 CLJ- P 1207 note 77, p 1208 notes 
82. 83. 

Necessity of plea or answer sea 
infra § 356. 

Conxttezolaiia 

The bar of limitations may not be 
asserted by a demurrer to a coun¬ 
terclaim where the bar of limita¬ 
tions does not affirmatively appear 
on the face of the counterclaim.— 
Thompson v. Wright 187 S.B. 811, 
53 GAApp. 875. 

Suit to enforce dower 
Averments of bill to enforce dow¬ 
er that husband had not been heard 
from for over seven years was held 
not to disclose that the suit was 
barred by a statute of limitations 
which requires all suits for dower 
in lands to be commenced within 
three years after the husliand's 
death.—^Elsenberg ▼. Stein, 133 So. 
281, 222 Ala. 576. 

Xntervaner 

Where beneficiaries who interven¬ 
ed in insurance association's action 
against tort-feasor liable for death 
of employee of subscriber, merely 
adopted and Joined in prayer of 
plaintiff's petition, and where no ex¬ 
ception involving statute of limita¬ 
tions was sustained to such petition, 
it was error to sustain special de¬ 
murrers to intervener's petition on 
ground of limitations.—Consolidated 
Underwriters v. Kirby Lumber Co, 
Tex.Com.App.. 267 S.W. 703. 

55. Ark—^Faulkner v. Hme, 168 S. 
W.2d 839, 205 Ark. 332. 

Okl.—^Parker v. Board of Com'rs of 
Noble County. 64 P.2d 1034, 176 
Okl. 130. 

56. Ark.—Faulkner v. Huie^ 168 6. 
W.2d 839, 205 Ark. 332. 

57. Ark.—State, for Use of Glover 
V- Mcllroy, 116 S.W.2d 601, 198 
Ark. 63—Tolbert Bros. A Co, v. 
Molinder, 12 S,W.2d 780, 178 Ark. 
888—Driesbach v. Beckham, 12 3. 
W.2d 408, 178 Ark. 818—Central 
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A demurrer raising the bar of the statute of Km- 
itations will not be sustained where the pleading 
does not show on its face when the cause of action 
accrued,58 or when the action was commenced,59 or 
where it contains allegations as to nonresidence suf¬ 
ficient to avoid the statute,5® or where partial pay¬ 
ments are alleged,or where the pleading merely 
shows that the action may have been barrecL®^ 

Fraud, Where an action, based on fraud, is ap¬ 
parently barred by the statute, a demurrer will be 
sustained where ^e complaint or petition fails to 
allege that the fraud was not discovered until with¬ 
in the statutory period®® or where the complaint or 
petition fails to include necessary allegations rela¬ 
tive to the discovery of the fraud but in some 
jurisdictions in which a demurrer is not available 
where the complaint does not show the nonexist¬ 
ence of possible grounds of exception or avoidance 
a demurrer will not lie where the complaint does 
not show when the fraud was discovered.®® Where 
the petition properly pleads the discovery of fraud 
within the period of limitations the demurrer will 


be overruled.®® 

Limitations affecting part of claim. If the de¬ 
murrer is to the entire cause of action it must ap¬ 
pear from the face of the pleadings that the whole 
action is barred,®^ and hence such a demurrer will 
not be sustained where it appears that only a part 
of the cause of action is barred.®* Qaims wldch 
are not barred by limitations are not readied by the 
demurrer.®® 

§ 346. Under Statutes Requiring Objection 
by Answer 

A statute which provides that the defense of nml- 
tatlons may be pleaded only by answer has been held. 
In some Jurisdictions, to preclude the pleading of limita¬ 
tions by demurrer; but such a statute has also been 
construed so as not to deny the right to Interpose lim¬ 
itations by a demurrer, 

A statute which provides that the defense of lim¬ 
itations may be pleaded only by answer has been 
held, in some jurisdictions, to predude the plead¬ 
ing of limitations by demurrer,*^® but such a stat¬ 
ute has also been construed so as not to deny the 


Clay Drainagre Diet. t. Hunter, 29$ 
S.W. 19, 174 Ark. 293 
Ind.—Charters v. Citizens* Nat. Bank 
of Peru, 145 N.B. 517, 94 Ind.App. 
15. 

87 C.J. p 1201 note 21, p 1207 notes 
69-71. 

sa Cal.—Bamtt v. Barritt, 28 P.2d 
64, 132 Cal.App. 588. 

Kan—Chandler v Runnels, 27 P.2d 
232, 138 Kan. 673. 

87 C J. p 1209 note 87. 

Sua date of de1bt 

A petition which alleges the time 
when the debt was contracted but 
which does not show the time when 
It became due is not subject to de¬ 
murrer on the ground of llnutations. 
—Pettay v. Cavln, 18 N.B.2d 996, 59 
Ohio App. 581—Baumann v. Man¬ 
gold, 168 N.B. 217, 82 Ohio App. 419. 
xrotioe' of admlalstratox’s appolnt- 
snent 

Bemurrer to petition against ad¬ 
ministrator could not be sustained 
because statute of limitations was 
bar, where It did not appear from 
petition that notice of administra¬ 
tor's appointment, necessary for the 
running of limitations, was given,— 
CoiXey v. Rady, 166 N.EI. 838, 267 
Mass. 801. 

69. Wls.—a. M. C. Hotels, Inc., v. 
Hanson. 290 N.W. 616, 234 Wis. 
164. 

87 aJ. p 1209 note 88. 

Servloe of sammoiui 
Where a petition states a cause 
of action, and defendant relies on 
the fact that a valid service of sum¬ 
mons was not had imtil after stat¬ 
ute of limitations has run, sudh de¬ 


fense must not be raised by a de¬ 
murrer to the petition. 

Kan.—^American Glycerin Co. v. 
Freebume, 138 P.2d 468, 157 Kan. 
22 . 

Nev.—-Woodstocdc v. Whitaker, 146 
P 2d 779, 62 Nev. 224. 

Wash—^In re Backstrom's Bstate, 70 
P.2d 784, 191 Wash. 93. - 

ea Ind.—Ylck V. Parsons & Sco- 
viUe Co., 130 NA 877, 75 Ind.App. 
487. 

37 CLJ. p 1209 note 89. 

61, Wls.—^Trickle v- Snyder, 259 N. 
W. 264, 217 Wis. 447, 97 A.LiR. 
989. 

87 C.J. p 1209 note 90. 

63. Cal.—Yassere v. Joerger, 76 P. 
2d 656, 10 CaL2d 689—Antioch Col¬ 
lege of Yellow Springs, Greene 
County, Ohio, v. Barnhart, 121 P. 
2d 521. 49 CaLApp 2d 171. 

37 C J. p 1209 note 91. 

63. Cal.—^Davis v. Bite-lilte Sales 
Co., 67 P.2d 1039, 8 Cal.2d 675. 

Minn—Stark v. Bquitable Life As- 
sur. See. of TT. S., 285 N.W. 466, 
205 Minn. 188. 

37 C.J. p 1209 note 92. 

64. XJ.S.—Sacramento Suburban 
Fruit Lands Co. v. Lmdquist, C.C. 
A.Gal, 39 F2d 900, certiorari de¬ 
nied 51 set 81, 282 U.S. 853, 75 
L.iE4d. 766, and followed In, C.C.A. 
Cal, 45 F.2d 163. 

Sufficiency of allegations of fraud 
to anticipate defense of llmlta^ 
tions see supra 5 848. 

65. Ark.—Bzlesbach v. Beckham, 12 
S.W.2d 408. 178 Ark. 816. 
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[ 66. CaL—Truesdall v. Lewis. 115 P. 
2d 218, 45 Cal.App.2d W. 

Colo.—Scott V. Boma Inv. Co., 72 P. 
2d 274, 101 Colo. 217. 

Okl.—^tJnion Petroleum Co. r. Oklsr 
homa, N. M. & P. By. Co., 242 P. 
1027, 114 Okl. 21. 

67. Arlz.—Southwest Mines Bevd- 
opment Co. v. Martignene, 64 P.2d 
1031, 49 Arlz. 88. 

Ga.—^Reynolds v. Borsey, 8 S.EL2d 
564, 188 Ga. 218. 

Iowa—Mastbergen v. Northwestern 
State Bank, 250 N.W. 641, 216 lows 
1408. 

Ohio—Marshall v. Bbling, 45 NJI2d 
318, 70 Ohio App. 145. 

Or.—Norwood v. Fastem Oregon 
Land Co., 5 P.2d 1057, 139 Or. 25, 
reheard 7 P.2d 996, 139 Or. 26, 

37 C.J. p 1209 note 85. 

68. Cal.—^Vassere v. Joerger, 76 P.2d 
656, 10 Cal.2d 689—Bank of Amer¬ 
ica Nat. Trust & Savings ABS*n v. 
Ames, 68 P.2d 1208, 18 Cal.App.2d 
311. 

37 C.J. p L209 note 86. 

69. Tex —Samuels v. Finkelsteln, 
Civ.App., 25 S.W.2d 923, error dte- 
missed. 

79. Mont—Janes v. Fidelity & De¬ 
posit Co. of Maryland, 119 P.2d 39, 
112 Mont 680—Leflek v. Lueds- 
man, 27 P.2d 611, 96 Mont 457, 91 
A.L R. 286—Bielenberg v. Hig6ni% 
277 P. 631, SB Mont 56. 

N.B—Gilbertson v. Volden, 299 K. 
W. 250. 71 N.B. 192. 

S.B.—Himlng v. Sogn, 210 N.W. 989, 
50 SB. 553—Himlng v. Forsbeig; 
206 N.W. 471, 49 S.B. 46. 

87 aJ. p 1207 note 74. 
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right to interpose limitations by a demurrer,^! a 
demurrer being considered for such purpose an an¬ 
swer to that extent^* 

§ 347. When Cause of Action Created by 
Statute 

Where the cause of action has been created by a 
statute which fixes a time within which the action must 
be brought as an essential element of the right to sue, 
the question of limitations may be raised by demurrer 
where the facts appear on the face of the complaint or 
declaration or where the complaint or declaration does 
not show aflirmatively that the prescribed period has 
not elapsed. 

Where the cause of action has been created by 
a statute which fixes a time within which the ac¬ 
tion must be brought as an essential element of 
the right to sue, the question of limitations may be 
raised by demurrer, where the facts appear on the 
face of the complaint or declaration'^^ or where the 
complaint or declaration does not show affirmative¬ 
ly that the prescribed period has not elapsed.^^ The 
rule applies notwithstanding the general statute of 
limitations cannot be urged by demurrer,since 


such a statute is not strictly a statute of limitation, 
and the right to sue must be accepted in all respects 
as the statute gives 

§ 348. Form and Sufficiency of Demurrer 

In soma Jurisdictions a general demurrer Is suffi¬ 
cient to raise the defense of limitations, but In other 
Jurisdictions the demurrer must be a special one which 
sets forth the bar of the statute as a ground for the 
demurrer. 

When a demurrer is available to raise the defense 
of limitations, as considered supra §§ 344-^7, in 
some jurisdictions a general demurrer to the com¬ 
plaint or petition on the ground that it does not 
state facts sufficient to constitute a cause of ac¬ 
tion is regarded as an appropriate method of tak¬ 
ing advantage of the defect and of raising the de¬ 
fense,although it has been stated that the bet¬ 
ter practice is to demur specially, even though a 
general demurrer may be regarded as sufficient 
Under the statutes or rules of practice in a number 
of jurisdictions the demurrer must be a special one, 
setting forth the bar of the statute as the ground, 
or one of the grounds of demurrer,'^® and it is not 


71. Arlz.—^Motes v. Gila Valley, G. 
& N. B. Co., 68 P. 532, « Ariz. 50. 

37 O.J. p 1207 note 76. 

72. Aria— Wagner v. Boyce, 52 P. 
1132, 6 Aria 71. 

37 C.J. p 1207 note 76. 

73. U-S.—Cozpiui JaiiM died Ssl 
Pennsylvania B. Co. v. Carolina 
Portland Cement Co., C.C.A.S.C., 16 
F.3d 760, 762. 

Ark.—Smith v. Missouri Faa B. Co., 
1 S.W.2d 48, 175 Ark. 626. 

Md.—^Board of Bducatlon of Cecil 
County, to Use of International 
Business Machines Corporation, v. 
Laugre, 32 A.3d 693, 182 Md. 132, 
followed in 33 A.2d 695, 182 Md. 
138. 

Mont.—^Mitchell v. Banklngr Corpora¬ 
tion of Montana, 273 P. 1055, 83 
Mont. 581. 

XC.—George v. Atlanta & C. A. L. 
By. Co., 185 S.E. 431, 210 N.C. 58 
—Capps V. Atlantic Coast Line B. 
Co., Ill S.EL 533, 183 K.C. 181. 

Pa.—Commonwealth ez reL Fentdn 
Storage Co. v. McClane, 35 AJ2d 
745, 154 Pa.Super. 246—Belch v. 
Zeigler, 39 Pa-Dist. & Co. 8. 

Va.—^Branch ▼, Branch, 2 S.B.2d 327, 
172 Va. 413~U. S. Fidelity & Guar¬ 
anty Cow V. Blue Diamond Coal Co., 
170 SJS. 728, 161 Va. 378. 

37 C.J. p 1205 note 62, p 1207 note 

73. 

74. Mont.—^Mitchell v. Banking Cor¬ 
poration of Montana, 278 P. 1055, 
83 Mont. 581. 

Vaj—Branch ▼. Branch, 2 S.BL2d 327, 
172 Va. 413—Richmond Sav. Bank 


T. Powhatan day Mfg. Co, 46 S. 
B. 294, 102 Va. 274, 1 AnzuCas. 83. 
7S- Pa.—^Relch ▼. Zeigler, 89 Pa. 
Dlst. & Co. 8. 

Va.—^Branch v. Branch, 2 S-B.2d 827. 
172 Va. 413—U. S. Fidelity & 
Guaranty Co. v. Blue Diamond 
Coal Co.. 170 S.B. 728, 161 Va. 378. 
Stwtnte reqidzSng pleadtng by aau 
e w e r 

The rule applies even thoudx the 
statute pertaining to limitations 
generally provides that the objection 
of limitations can be taken only by 
answer.—^Mitchell ▼. Banking Cor¬ 
poration of Montana, 273 P. 1055, 83 
Mont. 581. 

76. Mont.—^Mitchell v. Banking Cor¬ 
poration of Montana, suprsu 

Pa.—Commonwealth ez rel. Fenton 
Storage Co. v. McK^lane, 35 A.2d 
745, 164 Pa.Super. 246—Belch v. 
Zeigler, 39 Pa.Dlst. & Co. 8. 

37 C.J. p 1208 note 80. 

77. Kan.—Schenk v. Kansas City, 5 
P.2d 842. 134 Kan. 181. 

Minn.—Schueller v. Palm, 16 N’.W.2d 
773, 218 Minn. 469—^McEZitrlcdc v. 
Travelers’ Equitable Ins. Co., 219 
K.W. 286, 174 Minn. 354. 

Neb.—Braanard v. Hall, 289 N.W. 
645, 137 Neb. 491. 

Ohio.—Marshall v. Ehling, 45 N.E.2d 
318, 70 Ohio App. 146. 

OkL—Baker v. Inttle, 177 P.2d 1022 
—Weatherman v. Victor Gasoline 
Co., 130 P.2d 627. 191 OkL 423— 
Nordman v. School Dlst. No. 32 
of Choctaw County, 121 P.2d 290. 
190 Okl. 185—Romberg t. Blain, 
65 P.2d 438, 179 OkL 229—^Johnson 
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T. State, 49 P.2a 141, 173 Ofel. SOS 
—Raymer v. Comley Lumber Co., 
38 P 2d 8. 169 OkL 676—Hartzell v. 
Choctaw Lumber Co. of Delaware^ 
22 P.2d 387, 163 Okl. 240—Tiger 
V. Brown. 265 P. 124, 130 OkL 83— 
Berry Dry Goods Co. v. Ward, 249 
P. 916, 120 OkL 11. 

Wyo.—Anderson v. Wyoming Devel¬ 
opment Co., 154 P.2d 318, 60 Wyo. 
417. 

37 C J. p 1209 note 95. 

Cause of action, created by st at u t e 
Where the cause of action has 
been created by a statute which, 
flzes a time within which the ac¬ 
tion must be brought as an essential 
element of the right to sue, a gen¬ 
eral demurrer may be sufficient to 
raise the question of limitations.— 
Peterson v. Union Pac. R. Co., 8 P. 
2d 627, 79 Utah 213. 

78. Ohio.—Seymour ▼. Pittsburgh, 
C. & SL L. R. Co., 4 N.E. 236, 44 
Ohio St. 12. 

37 aj. p 1210 note 96. 

79. CaL—Sibley Grading & Teaming 
Co. T. Crary. 49 P.2d 823, 4 Cal.2d 
375—Glllls V. Pan American West¬ 
ern Petroleum Go., 44 P.2d 311, 3 
Cal.2d 249—Brownrlgg v. De Freea, 
238 P. 714. 196 Cal. 584—'Frusslng 
V. Pnissing, 96 P.2d 128. 85 CaL 
App.3d 508—Hart T. Andrews 
Bros, 86 P.2d 861, 30 CalJlpp.3d 
556—^Bank of America, Nat. Trust 
& Savings Ass'n v. Ames, 68 P.3d 
1206, 18 CaLApp.2d 311—Miller V. 
Parker, 18 P.2d 89, 128 CaLApp. 
776. 

Ga.—Smith t. Aldridge^ 15 SJSLld 
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sufficient to demur generally on the ground that the 
complaint does not state facts sufficient to constitute 
a cause of action®® unless it further alleges the bar 
of the statute.®! It has also been held, however, 
that the bar of the statute, although required to be 
stated in the demurrer, is included within the 
ground of want of facts sufficient to constitute a 
cause of action,®® and that the sustaining of a gen¬ 
eral demurrer will be a harmless error, if there is 
also a special plea or answer setting up the stat¬ 
ute.®® It has been held sufficient merely to specify 
the statute as a ground of demurrer without stating 
the facts showing the defense.®^ 

In some jurisdictions the demurrer must specify 
the section or subsection of the statute on which de¬ 
fendant relies,®® but in other jurisdictions it is not 


necessary to do so, it being sufficient to demur on 
the ground that the cause of action is barred by the 
statute of limitations without specifying the particn. 
lar statute or section thereof.®® Where the grounds 
for the demurrer as stated do not include limita¬ 
tions, the demurrer does not raise the question of 
limitations,®^ and where the demurrer specifies the 
particular statutory provisions on which defendant 
relies as a bar, the only question for decision is 
whether the cause of action is barred by the par¬ 
ticular provisions mentioned in the demurrer, and 
if the provisions do not apply the demurrer will be 
overruled;®® but if a general demurrer sufficient in 
itself is filed in addition to a special demurrer plead¬ 
ing an inapplicable statute defendant does not waive 
the benefit of the applicable statute which can be 
reached under the general demurrer.®® 


4S0, 192 Ga. S76—Sammons v. Na,- 
bera, 197 S.B. 2S4. 186 Ga. 161— 
Lea V. Holman, 193 S.B. 68, 184 
Ga. 694—Underwood v. American 
Book Co., 12 S BJ2d 467, 64 Ga.App. 
184 —^Burch v. Wofford-Terrell Co., 
184 S.B. 419. 52 6a.App. 685— 
Ayers v. Taylor, 184 SB. 366, 63 
Ga.App. 634—Williams v. Parsons, 
177 S.B. 267, 60 Ga.App. 122—Dar¬ 
nell V. Toney. 148 6.B. 279, 39 Ga. 
App. 710. 

Idalio.—Fortner ▼, Cornell, 163 P.2d 
299, 66 Idako 612. 

Miss.—^Dolan v. Tate, 137 So. 616, 
161 Miss. 616—Standard Oil Co. v. 
national Surety Co., 107 So, 659, 
143 Miss. 841. 

Ter.—Johnston ▼. Stephens, 49 S.W. 
2d 481. 21 Tex. 874—Patterson v. 
Shell Petroleum Corporation, Civ. 
App., 148 S.W.2d 208, error dis¬ 
missed, Judgment correct—^Moore 
▼. Krenek, Civ.App., 288 S.W. 680. 

37 C.J. p 1210 note 97. 

Cross aetion or counterodsim 

The text rule applies In respect of 

a demurrer to a cross action or coun¬ 
terclaim. 

CaL—^BI isb t. Sneath, 61 P. S68, 119 
CaL 626. 

Tex.— Lamm v. Gohlman, Lester & 
Co., C1V.APP., 379 &W. 652. 

80 , XJ.S.—^Franklin v. Mortgage 
Guaranty & Security Co, C.C.A. 
CaL, 67 F.2d 834—Sacramento 
Suburban Fruit Lands Co. v. Me- 
nn, C.aA.Cal., 86 F.2d 907, fol¬ 
lowed In Sacramento Suburban 
Fruit Co. V. Curtis, 36 F.2d 

923, Sacramento Suburban Fruit 
I jaTifla Co. V. Anderson, 86 F..2d 
987, Sacramento Suburban Fruit 
Lands Co. ▼. Tipper, 36 F.2d 941. 

Cal.—Bank of America Hat. Trust & 
Savings Ass*n v. Ames, *63 P.2d 
1208, 18 CalJLpp.2d 811—Salveter 
V. Salveter, 26 P.2d 836. 135 Cal 
App. 288—CospuB Juris dted in 


Frellgh ▼. McGrew, 12 P.2d 965, 
968. 124 Cal.App. 405. 

Ga.—Consolidated Distributors v. 

City of Atlanta, 20 S.B.2d 421, 193 
Ga. 863, certiorari denied 63 S.Ct. 
•61. 317 U.S. 662, 87 L.Bd. 632— 
Sammons v. Habers, 197 SB. 284, 
186 Ga. 161 —<!hatham Finance Co. | 

V. Bitel, 19 SB.2d 64, 66 GAApp. i 
643. 

87 CJ. P 1210 note 9«. 

Pleading statute of another state 
Defendants could not raise defense 
of limitations by general demurrer, 
although plaintiff pleaded statute of 
another state to show that action 
wka not barred—^Miller v. Parker, 18 
P.2d 89, 128 CaLApp. 776. 

81- Cal.—Graham v. Los Angeles 
First Hat. Trust & Savings Bank, 
43 P.2d 643, 3 Cal.2d 87—Watts v. 
Currie, 101 P.2d 764, 88 Cal.App. 
2d 616—OB^eligh v. McGrew, 12 P. 
2d 965, 124 CalA.pp. 406. 

87 C.J. p 1210 note 99. 

Single demurrer 

Fact that first alleged cause of ac¬ 
tion in simple form of action to 
quiet title was not specifically de¬ 
murred to on ground of limitation 
was held Immaterial as regards ef¬ 
fect of single demurrer, where first 
and second alleged causes of action 
stated one cause of action.—Bari v. 
Lofqulst. 27 P.2d 416, 136 CaLAPp. 
373. 

88 . Cal.—^Bell v. State Bank, 94 P. 
889, 163 CaL 234. 

83, Tex.—Leavitt v. Gooch, 12 Tex. 
95. 

84, Iowa.—Cooley v. Maine, 148 H. 

W. 431, 163 Iowa 117. 

37 C.J. p 1210 note 3. 

85, Idaho.—Bosa y. Devingenzo, 24 
P.2d 1051, 68 Idaho 213. 

]^o—Gibson V. Bansdell, 188 S.W.2d 
35. 

Utah.—American Theatre Co. v. 
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Glasmann, 80 P.2d 922, 95 trtah 
303. 

37 C.J. p 1210 note 4. 

88. Okl.—^Baker v. Little^ 177 PAd 

1022. 

87 C.J. p 1210 note 6. 

Zn CaUfomia 

(1) Defendant's demurrer pleading 
the statute of limitations as a ter 
to suit IS suflEicient to present issue 
of law concemmg application of bar 
of limitations to facts stated in com¬ 
plaint, notwithstanding demumr 
fails to specify subdivision of stat¬ 
ute on which defendant relies as be¬ 
ing applicable statute of limita¬ 
tions.—^Bainbridge v. Stoner, 106 P. 
2d 423, 16 Cal.2d 423—Lewis v. Se¬ 
curity-First Hat. Bank of Los Ad- 
geles, 187 P.2d 864, 5i8 Cal.App.2d 
827. 

(2) Some earlier cases have hdd 
that a demurrer which fails to spec¬ 
ify the particular subdivision of the 
statute IS Improper.—^Unlon Oil Ooi 
V. PurlsBima Hills Oil Co., 186 P. 
881, 181 Cal. 479—Salveter v. Sal¬ 
veter. 26 P.2d 836, 136 CaLApp. 233. 

(3) But it has been stated that 
these eaorlier canes have been un- 
pliedly overruled.—Lewis v. Secnn- 
ty-First Hat. Bank of Los Angeles, 
supra. ' 

87. Mo.—^Dyer v. Brown, APP. 26 S- 
W.2d 651. 

88. CaJ.—Zakaessian v. Zakaessias, 
161 P.2d 677, 70 Cal.App.2d 721— 
Pedro V. Soares, 64 P.2d 776, 13 
Cal.App2d 800. 

Ga.—Smith v. Aldridge, 15 S.2L3d 
430, 192 Ga. 376. 

HI.—Burnett v. West Madison State 
Bank, 31 H.E2d 776, 375 Ill 401 
Mo.—Gibson v. Ransdell, 188 S.W.2d 
35. 

37 C.J. p 1210 note 7. 

89. Okl.—Battles v. Conner, 79 P.M 
232, 182 Okl. 613. 
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Speaking demurrer. Where it appears from the 
face of a petition that the action is barred by limi¬ 
tations, such fact may be considered even if raised 
in a demurrer which embodies the characteristics 
of a speaking demurrer.®® 

§ 349. Facts to Be Considered on Demurrer 

In ruling on the sufficiency or propriety of a de¬ 
murrer raising the defense of limitations, the court 
may not consider anything outside the pleadings. 

In ruling on the sufficiency or propriety of a de¬ 
murrer raising the defense of limitations the court 
may not consider anything outside the pleadings,^! 
and it cannot consider matters which are not ap¬ 
parent from the face of the petition or complaint.^^ 
It has been held that the court may not consider 
the return of the service of summons,but Jn oth¬ 
er jurisdictions it has been held to be proper to con¬ 
sider the return of the oflficer on the summons in 
connection with the complaint to ascertain when 
the action was properly commenced,®^ and that the 
bar of the statute appears on the face of the com¬ 
plaint where it appears from the reading of the 
complaint and summons together,®^ The petition 
will be construed in favor of plaintiff,®® and where 
a complaint, for a breach of contract, does not show 
that .the contract was in writing, it will be pre¬ 
sumed on a demurrer raising the statute of limita¬ 


tions that the contract was in writing, where the 
statutory period for such contracts has not yet 
run.® 7 The facts alleged to avoid the bar of limi¬ 
tations are to be taken as true on demurrer.^® 

§ 350. Waiver 

In some Jurisdictions a failure to demur does not 
waive the defense of limitations, but in other Juris¬ 
dictions if the bar of the statute appears on the face 
of the complaint the objection must be taken by de¬ 
murrer, and if not so taken It Is waived. 

Tpie defense of the statute of limitations may be 
waived by defendant’s admissions by his demur¬ 
rer.®® In some jurisdictions, even though defend¬ 
ant is at liberty to insist on the bar of limitations 
by demurrer, he does not waive the defense of lim¬ 
itations by failure to demur,i or, after filing a de¬ 
murrer on the ground of limitations, he does not 
waive the defense by pleading limitations by answer 
before a decision on demurrer.® In other jurisdic¬ 
tions, however, if the bar of the statute appears 
on the face of the complaint the objection must be 
taken by demurrer, and if not so taken it is waived;® 
and if defendant files a demurrer on the ground of 
limitations, but fails to stand on his demurrer, he 
waives the defense.^ It has been held that, where 
defendant’s demurrer setting up the bar of the stat¬ 
ute is overruled, and he answers over setting up 
the statute, without objection on the part of plain- 


90 , i£o.—Stewart v. City of Springs 
field, 1S5 S.W.2d S26, 350 Mo. 234. 

91, Ohio.—State v. House, App., 67 
N.B.3d 105—^Baughmaa v. Hower, 
10 N-ELfd 176, 56 Ohio App. 162— 
Sloan V. Gitxnan, 6 N.E.2d 366. 55 
Ohio App. 188. 

Tex.—Newsom v. Shanoan. Civ.App., 
119 S.W. 912. 

OtSier pleadings in cause 
In passing on demurrer to cross 
complaint raising defense of statute 
of limitations, conrt could not refer 
to pleadings In cause other than that 
before It to determine when action 
was commenced.—l>enton v. Detwel- 
ler, 282 P. 83, 48 Idaho 369. 

Ga.—W. T. Rawlelgh Co. v. 
Etheridge, 146 S.E. 913, 37 GaJ^pp. 
654. 

BAn.—^American Glycerin Co. v. 
Preebume, 138 P.2d 468, 167 goTi 
22 . 

Wls.—G. M. CL Hotels, Inc., v. Han¬ 
son, 290 N.W. 616, 234 Wls. 164. 
Paragraphs demurred to 
Where there was nothing on the 
face of amended paragraphs of com¬ 
plaint showing the date when they 
were filed, in considering demurrer 
zalslng statute of limitations conrt 
could consider only paragraphs de¬ 
murred to without reference to other 


parts of the record.—Hogle v. Reli¬ 
ance Mfg. Co., 48 N.B.2d 75, 113 Ind. 
App. 488, rehearing denied 48 N.E.2d 
999, 113 IndJLpp. 488. 

93L Wash.—^In re Backstrom's Es¬ 
tate, 70 P.2d 784, 191 Wash. 93. 

9t Or.—Smith v. Day, 64 P. 812. 39 
Or, 531, reheard 65 P. 1055, 39 Or. 
531. 

96. U.S,—Patterson v. Thompson, C. 
C.Or., 90 P. 647. 

99, Ohio—Pirst-CIty Trust & Sav¬ 
ings Bank v. Doolittle, 173 N.B. 19, 
36 Ohio App. 218. 

XDfexeiioe ITom aU^Tatioas 
Where bill in suit to vacate a par¬ 
tition decree and sale thereunder 
was silent as to possession of land, 
and it was reasonable to Infer from 
facts alleged that purchaser at sale 
did not go into possession, defend¬ 
ants were not entitled to inference 
that purchaser went Into possession 
In support of special demurrers rais¬ 
ing affirmative defenses of the ten- 
year statute of limiUtions, the two- 
year statute on bUls of review, and 
lachea—Taylor v. Twiner. 9 So.2d 
644, 193 Miss. 410. 

97- .Ariz.—^Eain v. Arizona Copper 
Co., 133 P. 412, 14 Aria 666. 

Ohio.—Plrst-City Trust & Savings 
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Bank v. Doolittle, 173 N.E. 19, 36 
Ohio App. 218. 

98. CaL—Neet v. Holmes. 154 P.2d 
854, 25 Cal.2d 447. 

Okl.—Stone v. Smoot, 131 P.2d 85, 
191 OkL 612, 143 A-D-R. 1426. 

99. Cal.—^Beckman v. Waters, 86 P- 
997. 3 CaLApp. 734. 

37 C.J. p 1311 note IS. 

1. CaL—D. A Poley & Co. v. States 
6 P.2d 283, 119 CaI.App. 300. 

Iowa.—Conklin v. Towne, 216 N.W. 
264, 204 Iowa 9X6. 

Ohio.—Hosterman v. First Nat. Bahk 
& Trust Co. of Springfield, 68 NJBL 
2d 335. 79 Ohio App. 37. 

I 37 C.J. p 1211 note 16. 

2. Cal.—Nevada Irr. Dist. v. Jones; 
158 P.2d 973, 69 CalJlLpp.2d 362. 

a. Idaho.—Comelison v. IJ. S. Build¬ 
ing & Iioan Ass^n, 292 P. 243, 60 
Idaho 1. 

Or.—East m an v. Crary, 284 P. 380L 
131 Or. 694. 

Wash.—Eastern Outfitting Co. v. 

Lamb, 14 P.2d 30. 169 Wash. 480. 
37 cur. p 1211 note 18. 

Xlmlfeattoas, pleaded iu desnuzxea; held 
not waived 

Or.—Rose v. Rusa^, 166 p.2d 137. 
Mo.-^ennaln v. City of lurfia* 
277 S.W. 67, 220 MoApp. 760. 

37 C.J. p 1211 note 15. 
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tiff, the latter caxmot afterward object thereto.^ 
Before action on a general demurrer tht court may 
permit the filing of a special demurrer setting up 
the defense of the statute,® and it is not an abuse 
of discretion of the court, on sustaining a motion 
to strike from an answer a plea of limitations filed 


after a general demurrer has been overruled, to 
permit defendant to interpose a special demurrer 
pleading the statute.^ 

Waiver by failure to plead limitations generally is 
considered infra §§ 354-356. 


C. MOTION, OBJECTION, OE EXCEPTION EAISING DEFENSE 


§ 351. Motion 

a. In general 

b. Motion to dismiss 

a. In General 

In some Jurisdictions If the bar of limitations ap¬ 
pears on the face of plaintiff’s pleading advantage there¬ 
of may be taken by motion, but In other jurisdictions 
limitations ordinarily may not be set up in a motion. 
The propriety of particular kinds of motions for this 
purpose varies In the several Jurisdictions. 

Under statutes or rules of practice in a number 
of jurisdictions, if the bar of the statute of limi¬ 
tations appears on the face of plaintiffs pleading, 
advantage thereof may be taken by motion,® but 
in other jurisdictions limitations ordinarily may not 
be set up in a motion.® If questions of fact to be 
determined on proof are involved, a motion is not 
available to raise the bar of limitations.^® A mo¬ 
tion for new trial^i and a motion to vacate an or¬ 
der of arrest^® have been held to be improper to 
raise the matter of limitations. 

Motion for nonsuit. In some jurisdictions the 
statute of hmitations is not properly invoked by a 
motion for nonsuit,^® but in other jurisdictions if 


the bar of limitations appears from the face of the 
pleadings the court may grant a motion for non- 
suit^* 

Motion to strike. Under statutes or rules o£ prac¬ 
tice in some jurisdictions the bar of the statute of 
limitations cannot be raised by a motion to strike.^® 
In other jurisdictions the bar of limitations may be 
raised in this manner,i® but only where the peti¬ 
tion on its face shows the bar of limitations^^ jy 
the interposition of the particular section of Ihe 
limitations act as a defense.^* A motion to strike 
on a ground other than the bar of limitations does 
not raise the question of limitations.^® Where the 
limitation is a special one to the right of action, 
and not merely a bar of the remedy, the defense 
may be made by a motion to strike.®® 

Petition for judgment of non prosequitur. Under 
Pennsylvania practice, the question whether the ac¬ 
tion was commenced after the expiration of the pe¬ 
riod of limitations may not be raised by a rule to 
show cause why a judgment of non prosequitur 
should not be entered or by a petition or motion for 
judgment of non prosequitur,®! at least where 


5. Iowa.—Brenneman v. Bdwards, 7 
N-.W. 621, 56 Iowa 374. 

A. Colo.—Yost V. Irwin, 126 P. 626, 
53 Colo. 269. 

7. Colo.—^Tost ▼. Irwin, supra. 

Wash.—^Roche v. Spokane County, 
60 P. 59, 22 Wash. 121. 

& X7.S.—Grosplan v. Pan Am. Refin¬ 
ing Corp., D.C.Tez., 6 P.R.1>. 463. 

37 C J. p 1211 note 22. 

9. By.—Woolery v. Smith, 196 S.W. 
24 116, 802 By. 725. 

la N.T.—In re Lott, 49 N.Y.8M 
134. 

11. Mich.—Moden v. Van Buren 
County, 149 IT.W. 1064, 183 Mich. 
120 . 

Pa.—^Famous v. Troup, 44 Pa.Co. 436. 

12, N.T.—Arthurton v, Dailey, 20 
How.Pr. 311. 

13. Ga.—Sheppard ▼. Georgia Ry. & 
Power Co., 121 BM. 868, 31 Ga.App. 
658. 

Hawaii.—Bapela v. Gilliland, 22 
wail 965. 

14, T7.S.—Jones v. Bankers Life Co., 
C.C.A.N.C., 131 F.2d 989. 


Cal.—Petersen v. Beckwith, App., 289 
P. 896. 

N.C.—^Latham v. Latham, 118 S.B. 
623, 184 N.C 55. 

Fa.—^Morgan v. Debon, Com.Fl., 27 
North Co. 62, affirmed 12 A2d 5, 
337 Pa. 452. 

15. Fla.—^Ivey v. Southern States 
Power Co., 174 So. 834, 128 Fla. 
346. 

EZan.—Baldwin v. Ohio Tp., 65 P. 
700. 

N.J.—Bentley v. Colgate, 163 A 98, 
10 N.J.M1SC. 1222. 

Okl.—McGrath v. Bichholf, 100 P.2d 
880, 187 OkL 64. 

Or.—^Ibach v. Jackson, 35 P.2d 672, 
148 Or. 92. 

Va.—Taylor v. Richards, 3 Munf. 3, 
17 Va. 8. 

37 C.J. p 1211 note 24. 

IS. U.S.—Wright v. Bankers Service 
Corporation, D.C.Cal., 39 F.Supp. 
980. 

Neb.—Brandeen v. Beale, 220 N.W. 
298, 117 Neb. 291. 

17. Neb.—^In re MoCleneghan’a Bs- 
tate, 17 N.W.2d 923, 146 Neb. 707. 

18. m. —^Burnett ▼. West Madison 
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state Bank, 31 N.B.2d 776, 876 
111. 402. 

19. HEotioiL to stzUce answer 

In mandamus proceeding by as¬ 
sistant county probation officer to 
require county treasurer to pay his 
salary, where answer pleaded, by 
way of set-off or counterclaim, offi¬ 
cer’s failure to turn over to county 
treasurer fines collected from proba¬ 
tioners, oral motion to strike entire 
answer solely on ground that it set 
out no defense to petition did not 
invoke bar of limitations against the 
set-off or counterclaim. In absence 
of demurrer specifically raising bar. 
—^FTeeney v. Pape, 194 S.B. 615, 135 
Ga. 1. 

20. Ala.—Louisville & N. R Co. v. 
Echols, 84 So. 827, 208 Ala. 627. 

37C J. p 1212 note 29. 

21. Pa.—Peabody v. Carr, 169 A 
126, 813 Pa. 326—Werner v. CUn- 
german, 29 Pa.Dlst. & Co. 447. 

Befosal with leave to file affidavit of 
defense 

Pa.—^Pearce v, Pearce* Com.Pl., 91 
Pittab.Leg.J. 428. 
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plaintiff sues in assnmpsit.^^ The rule has been 
held to apply only to actions in assumpsit and not 
to apply where the action is trespass,but it has 
also been applied in an action in trespass.^^ The 
question whether the action is barred by delay in 
fte issuance of an alias writ within the statutoxy 
period after the issuance of the preceding writ is 
properly raised by a rule to show cause why a judg¬ 
ment of non prosequitur should not be entered or 
by a petition or motion for judgment of non proseq- 

uitar.26 

Motion for judgment on pleadings. Under stat¬ 
utes or rules of practice in some jurisdictions, a 
motion for judgment on the pleadings does not prop¬ 
erly raise the issue of limitations,^® particularly aft¬ 
er an answer not pleading the statute has been filed 
and has not been withdrawn,®^ In other juris¬ 
dictions a motion for judgment on the pleadings 
presents the question of limitations where the peti¬ 
tion on its face shows that the action is barred,^® 
but the motion will not be sustained where the plead¬ 
ings do not afiEirmatively show that the action is 
barred by limitations.^® Where, after denial of a 
motion for verdict on the ground that the action is 
barred, defendant goes forward with taking testi¬ 
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mony it has been hdd that an exception to the de¬ 
nial is waived.*® 

Motion in arrest of judgment. It has been hdd 
or recognized that the daim that the action was 
barred the statute of limitations may not be made 
the basis of a motion in arrest of judgment,*^ even 
though the fact that the cause of action was barred 
by the statute appears on the face of the record.** 

Motion to open judgment. The statute of limi¬ 
tations may be asserted in a motion to open a judg¬ 
ment by confession which has been entered in ac¬ 
cordance with the authorization given in a prom¬ 
issory note.** 

b. Motion to Dismiss 

In some Jurisdictions a motion to dismiss Is proper 
to raise the defense of limitations where the fact that 
the bar has attached to the cause of action affirmative¬ 
ly appears from the pleadings; but In other Jurisdic¬ 
tions a motion to dismiss is not proper for this pur^ 
pose. 

Under statutes or rules of practice in a number 
of jurisdictions the defense of the statute of limi¬ 
tations may be raised by a motion to dismiss where 
the fact that the bar has attached to the cause of 
action affirmatively appears from the pleadings*^ 


22. Pa.—Peabody v. Carr, 169 A. 

126. 318 Pa. 325. 

MPtioa. to uviudL action 

In assumpsit, the bar of limita¬ 
tions may not be raised by a motion 
to quash the action.—^Demidovitch v. 
Russian OonsoL Mnt. Aid Soc. of 
America, Pa.Com.FL, 43 LiaGk.Jur. 36. 
28. Pa.—Hassel y. Baker, 44 Pa. 
Dist. & Co. 410. 

24. Pa.—-Werner ▼. Cllnaerman, 29 
Pa.Dist. & Co. 447. 

26. Pa.—Prettyman t. Irwin, 117 A. 
195, 273 Pa. 522—-Werner v. Clin- 
Srerman, 29 Pa.Dlst. dc Co. 447. 

Xeohaaiio’s lien. 

Pa.—Cassel v. Stump, Com.Fl., 62 
Montsr.Co. 12, 60 York Iieir.Rea 12. 

2GL Wash.—Eastern Outfitting Co. v. 
Lamb. 14 P.2d 30, 169 Wash. 480. 

27. U.S.—Theroux v. Northern Pac. 
R, Co., Minn., 64 7. 84, 12 C.C.A, 
52. 

28. Mlzm.—^Parsons v. Town of New 
Canada, 296 N.W. 909, 209 Minn. 
132. 

Okl.—^Berry Dry GkK>dB Co. v. Ward, 
249 P. 916. 120 OkL IL 

29. EAn.—Schlemeyer t. Mellen- 
camp, 166 P.2d 879, 169 Ean. 644. 

80l D.C.—^District of Columbia v. 
Leys, 63 F.2d 646. 62 App.D.GL 
3. foUowed in 63 7.2d 648, 62 App. 
D.G. 5, oertioran denied 53 S.Ct. 
787, 289 n.S. 756, 77 L-Ed. 1600. 


31. TI.S.—^In re Glover-McOonnell 
Co., aCJLGa., 9 F.3d 683. 

HL—Welch V. City of Chicago, 154 
N.E. 226, 823 BL 498. 

87 QJ. p 1211 note 26—34 C.J. p 41 
note 9. 

88. Del —Gibson v. Gillespie, 148 A. 

644, 4 W.W.Harr. 125. 

Mass.—-Director General of Railroads 
V. Alolsl, 176 N.E. 188, 275 Mass. 
453. 

33L Pa.—Bell T. Forred, 47 Fa.Dlst. 

& Co. 248, 85 Berks Co.L.J. 193. 

34b n.S.—Sommer y. Nakdlmen, C.C. 
A.Ark., 97 F.2d 716—Liken v. 
Shaffer, D.C.Iowa, 64 F.Supp. 432 
—Nettles V. Walcott, D CLConn., 

25 F.Supp. 35, affirmed, C.C.A., 107 
P.2d 738—Grospian v. Pan Am. Re¬ 
fining Corp., D.C.Tex., 6 F.R.D. 458. 

Gcl—C urtis y. College Park Lum¬ 
ber Co., 89 S.E. 630, 145 Ga. 601 
—^Marbut y. Hamilton, 122 S.E. 
738, 32 GaApp. 187. 

Mo.—Baysinger y. Hanser, 199 S.W. 
2d 644—-DeVault y. Truman, 194 
S.WAd 29. 354 Mo. 1193. 

N.T.—Pollack y. Warner Bros. Pic¬ 
tures, 41 N.T.S.2d 225, 266 App.Diy. 
118—Corash y. Texas Co., 36 N.T. 
S.2d 334, 264 App.Dly. 292—Zwer- 
dling y. Bent, 35 N.T.S.3d 144, 264 
App.Diy. 195, affirmed 51 N.E.2d 
933, 291 N.Y. 654—Warthman y. 
Manufacturers Trust Co., 25 N.Y.S. 
2d 361, 261 App.DiT. 891, resettled 

26 N.T.S.2d 496, 261 App.Dly. 943, 
appeal denied 27 N.Y.S.2d 469, 261 

479 


I App.Dly. 1074, affirmed 39 N.E2d 
I 937, 287 N.T. 726, modified on oth- 
I er grounds 37 N.TS.2d 129—Para- 
i diso y. IT. e. Gypsum Co, 23 N.T. 

S. 2d 483, 260 App.Dlv. 985, reargn- 
ment denied 25 N.T.S.2d 1019. 261 
App.Diy. 884—Wolfson v. Syracuse 
Newspapers, 4 N.T.S.2d 640, 254 
App.Dly. 211, affiimed 18 N.E.2d 
676, 279 N.T. 716, reargument de¬ 
nied 20 N.B.2d 21, 280 N.T. 572— 
Fitzgerald y. Blgalow, 298 N.T.S. 
8, 261 App.Diy. 876—Brucfiisaler T. 
Newburger, 292 N.T.S. 62, 249 App. 
Dly. 773—Cooley Trading Co. y. 
Goeta^ 283 N.T.S. 831, 247 App.l>Ly. 
607, affirmed 6 NMM 417, 273 K. 

T. 488—Lamb v. Du Pont, 42 N.T. 

&2d 49, 181 Misc. 657—Siepka y. 
Bogulski, 299 ‘N.T.S. 1018, 164 

Misc. 831—Goodman y. Goodman 
& Suss Clothes Corp., 68 N.TS.2d 
281—Slalkot Importing Corpora^ 
tion y. Vadra, 49 N.T.S.2d 118, 
modified on other grounds 62 N.T. 
S.2d 576, 268 AppJ^lv. 975—Nur- 
Ick y. Baker, 14 N.T.S.2d SOS. 

18 G.J. p 1181 note 37. 

ATtiiMiirt below JulsdiotlosL of eooi^ 

A motion to dismiss will be sw- 
talned where It appears from the 
face of the declaration that all of 
the claim except an amount below 
the Jurisdiction of the court is bar¬ 
red by llmltatlona—-Lowe y. Dow- 
ham, 26 Tex. 507. 

A oountexOlaim may be attacked 
by motion to strike out and dismiss 
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and no good reason is shown why the bar of lim¬ 
itations should not apply.^S Under statutes or rules 
of practice in other jurisdictions the defense of 
limitations may not be raised by a motion to dis¬ 
miss,®® at least where the action is at law;®^ but 
the defense may be raised in equity by a motion to 
dismiss.®® Where a statutory remedy provides as 
a condition precedent that action thereon must be 
commenced within a prescribed tkne, the failure to 
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bring the action within the prescribed time may be 
raised by a motion to dismiss.®® 

The defense of limitations cannot be raised by 
a motion to dismiss where the fact that the action 
is barred by limitations does not affirmatively ap^ 
pear on the face of the pleadings,^® and an action 
will not be disposed of on a motion to dismiss where 
the cause of action is not barred in its entirety ^ 


on ground of "bar of limitations, not¬ 
withstanding statute does not spe¬ 
cifically prescribe time within which 
such motion must be filed.—^Brust v. 
Brust, 299 N.Y.S. 632, 164 Mlsc. 795. 
SefMLdaat"s pleading held uotloa to 
dlsnilBS 

Ark.—Goodyear Tire & Rubber Co. v. 
Meyer, 191 S.W.2d 826, S09 Ark. 
383. 

held timely 

N.T.—Gottfried v. Gottfried, 56 N.T. 

S.2d 60, 269 App.DiV. 413. 

Xn 

Cl) The text rule la followed. 

U Sw—Haefer v. Herndon, D.C.I11, 
22 F.Supp. 623. 

ni.—Hnaus v. C!hlcago Title & Trust 
Co, 7 NM2d 298, 365 Ill. 683— 
Richey v. Northwestern Universi¬ 
ty, 65 N.B.2d 406, 323 IllApp. 293 
—Riordan v. McIntosh, 48 N-B*2d 
800, 319 IU.APP. 248. 

(2) However, there is also some 
authority to the contrary.—Burnap 
V. Wight, 14 IlL 303. 

yit yrirtTiigpLn 

(1) The text rule is followed.— 
Kruizenga v. Fuller, 299 N.W, 787, 
299 Mich. 9—Danaher v. Ross, 270 
N.W. 759, 278 Mich. 48iS. 

<2) However, there Is also some 
authority to the contrary.—Sandus¬ 
ky Grain Co. v. Borden’s Condensed 
Milk Co., 183 N.W. 21'8, 214 Mich. 
806—Vyse v. Richards, 175 N.W. 
392, 208 Mich. 388. 

35. Neb.—State ex reL Spillman v. 
Commercial State Bank of Omaha, 
10 N-W.2d 268, 148 Neb. 490. 

X,T.—Corash v. T^exas Co., 85 N.T.S. 
2d 334, 264 App.I>lv. 292. 

36b U.S.—Curtis V. Utah Fuel Co., 

D.C.N.J., 69 F-Supp. 680, affirmed. 
C.C.A., 148 F.2d 840, certiorari de¬ 
nied 66 S.Ct. 29, 326 U.S. T24, 90 L. 
Fd. 429. 

Cal.—Fverts v. Blaschko, 61 P.2d 
776, 17 Cal.App.2d 188. 

Ky—Woolery v. Smith, 196 S.W.2d 
116, 802 Ky. 726. 

Under federal rules of civil proce¬ 
dure see Federal Courts S 142 b 

(3) (a) bb. 

37. Fla.—Liewis v. Grace, 134 So. 41, 
101 Fla. 826. 

N.C—Marshall Motor Co v. Uni¬ 
versal Credit Co., 13 S.F 2d 230, 


219 N.C. 199—Oldham v. Rieger, 58 
S.B. 1091. 145 N.C 254 
Vt.—Johnson v. Wells-Lamson Quar¬ 
ry Co.. 166 A- 681. 103 Vt. 476, 77 
A.I<.R. 49*2. 

38. U.S.—Corpus juris cited la 
Wyant v. Brennan, C.CAuW.Va., 
85 F 2d 920, 922. 

N.C—^Marshall v. Hammodk, 142 S. 

E. 776, 196 N.C. 498. 

39. U.S.—Craig v. Western & South¬ 
ern Indemnity Co., C.C A.Ky, 319 

F. 2d 591—Callahan v. Chesapeake 
& O. Ry. Co., D.C.Ky. 40 F.Supp. 
353. 

N.C.—^Marshall Motor Co v. Univer¬ 
sal Credit Co., 13 S.E.2d 230, 219 
N.C. 199. 

4a U.S.—Webb v. American Surety 
Co. of New York, CCA^Fla., 88 F. 
2d 171—FideUty & Deposit Co. of 
Maryland v Farmers’ Bank of 
Bates County, Mo., C.C.A.M 0 ., 44 
F.2d 11, certiorari denied Farm¬ 
ers Bank v. Fidelity & Deposit Co 
of Maryland, 61 SOt. 213, 282 US. 
901, 75 liEd. 793—Hosolapov V. 
Mandell, aaA.NY., 23 F.2d 698. 
Ariz.—Garcia v. Sumrall, 121 P.2d 
640, 58 Anz. 626. 

Ga .—Cowart v. Green, 20 SE.2d 677, 
194 Ga. 62—Brock v. Wildey. 63 
S.B. 794, 132 Ga. 19—Smith & Ca^ 
die V. Ross, 123 S.E. 721, 82 Ga. 
App. 411. 

Mo.—Halloran v. Hackmann, 160 S. 
W.2d 769. 

N.Y.—Classen-Smith v. National City 
Bank, 48 N.B.2d 266, 290 N.Y. 70— 
Nasaha Corporation v. Harft^d 
Realty Corporation, 89 N.E.2d 243, 
287 N.Y. 290—Sigma Corporation 
V. City of Mount Vernon, 44 N.Y.S. 
2d 937, 266 AppDlv. 1026, appeal 
denied 46 N.Y.S.2d 954. 267 App. 
Div. 773—Austin v. Maguftre, 42 
N.Y.S.2d 41, 266 App.Div. 226— 
Brooklyn Bureau of Chanties v. 
Manufacturers Trust Co., 12 N.Y. 
S.2d 688, 267 App.Div. 86*8—Skoo- 
linsky v. Lehigh Valley R- Co, 291 
N.Y.S. 608, 249 App Div. 669—^First 
Nat. Bank v. American Surety Co. 
of New York, 267 N.Y.S. 665, 239 
App Div. 282—Beck Properties v. 
State, 52 N.Y.S.2d 898, 184 Mlsc. 
148—Hoffman v. Mittlemann, 263 
N.Y.S. 899, 147 Mlsc. 442—Press 
1 V. Draper, 247 N.Y.S. 166, 139 Misc. 

I 263—^De Young v. Coady, 64 N.Y.S. 

I 2d 527. affirmed 65 N,Y.S.2d 667, 
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271 App.Dlv. 785—Gottfried ▼. 
Gottfined, 50 N.Y.S.2d OSl-^OaThi 
V. Clavin, 41 N.Y.S.2d 377, afBzined 
45 N.Y.S.2d 937, 267 App.Div. 760 
—Tobias V. Celler, 37 N.T.S2d 
399, affirmed 39 N.Y.S.2d 1020, 266 
App.Div. 1065. 

Date of accmal of cause of aoiliai 
Motion to dismiss on plea of stat¬ 
ute of limitations should be denied 
as to action In which complaint did 
not definitely fix date of accrual of 
cause of action or show that cause 
was not continuing.—^U. S. v. Kern, 
D.C.N.Y., 8 F.Supp. 296. 

Pzaud 

Where the cause of action is based 
on fraud or mistake end the plead¬ 
ings do not reveal the date of the 
discovery of the fraud or mistake a 
motion to dismiss will be overruled. 
— ^EDing V. Edward B. Marks Music 
Corporation, 45 N.Y.B.2d 680—Hebron 
V. Long, 15 N.Y.S.2d 456. 

Statute of Hmltatioiui of aaothe r 
state 

On motion to dismiss cause of ac¬ 
tion on grround that It was barred 
by statute of limitations, court 
would not determine where cause of 
action arose so cua to make opersr 
tlve a statute of limitations of an¬ 
other state, where general chargre of 
conspiracy was made and place 
where conspiracy was entered into 
was not alleged in complaint.—Hast¬ 
ings V. H- M. Byllesby & Co., 40 N. 
YS2d 307. 265 App.Div. 663, affirm¬ 
ed 57 N.E.2d 737, 293 N.Y. 413. 

41, U.S.—^McCook V. Bamuzn, DXS. 

Or., 23 F.Supp. 769, 

Iowa—^State ex rel. Weede v. Iowa 
Southern Utilities Co. of Delaware 
•2 N.W.2d 372, 231 Iowa 784. modi¬ 
fied on other grounds 4 N.W.2d 869. 
Action for damages 
Whe^e motion sought dismissal of 
complaint, in its entirety, against a 
city for damage to property by rea¬ 
son of mob action, on basis of the 
untimeliness of the action, but ac¬ 
tion was timely brought as to dam¬ 
ages which occurred on a particular 
day, motion was denied.— Butchers’ 
Mut. Cas. Co. of N. Y. v- City of N. 
Y., 62 N.Y.S 2d 121. 122 Mlsc. 809. 
Action for principal and Interest 
Where cause of action for balance 
of principal and interest due on bond 
was not barred by statute of limita- 
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In some jurisdictions it is proper procedure for de¬ 
fendant to show, on his motion to dismiss, that the 
action is barred by limitations where the defect does 
not appear on the face of the complaint,although 
the motion will not be sustained where a triable is¬ 
sue is presented.^3 The issue of limitations is not 
raised by a motion to dismiss on the ground that 
the petition or complaint fails to set forth a cause 
of action^^ or by a motion to dismiss for want of 
jurisdiction.^^ 

For the purposes of the motion to dismiss, the 


allegations of the complaint are deemed to be true,^^ 
and the court will draw inferences from the plead¬ 
ings in favor of plaintifF.^^ The court may deter¬ 
mine all the facts necessary for the determination 
of the question of limitations,^* but matters other 
than those concerned with limitations may not be 
considered on the motion.^* 

After trial or verdict A motion to dismiss m 
the ground of limitations may not be made after 
trial*® or after verdict*^ 

Granting motion with leave to amend. Under 


tions as to some of interest install¬ 
ments due, trial court properly de¬ 
nied motion to dismiss complaint as 
to cause of action to set aside con¬ 
veyance by defendant oblisor as de¬ 
frauding plaintiff.—Eirschner v. 
Cohn, 58 K.Y.S.2d 561, 270 App.Div. 
126. 

TWO causes of aetkA 

Objection that action is barred by 
limitations is untenable, where it 
does not appear to which of two 
causes of action, one of which is 
not barred, motion to dismiss is di¬ 
rected.—^Hoffman t. Mittlemann, 26S 
N.T.S. 899, 147 ICisc. 442. 

43, N.Y.—First Nat. Bank v. Ameri¬ 
can Surety Oo. of New York, 267 
N.Y.S. 565, 239 App.Div. 262— 
Koemer v. Apple, 199 N.Y.S. 171, 
214 App.Dlv. 716—Central Auto 
Rentinir Corporation ▼. Che<^er 
Cab Mfs. Corporation, 270 N.Y.S. 
786, 150 Mlsc. 538. 

TTBcoatioverted affidavits 
Where, on motion for Judgment 
dismissing the complaint on the 
ground of limitations, it was shown 
by affidavits of defendant and sev¬ 
eral other persons that he had been 
a resident, so as to be entitled to the 
protection of Its statute of limita¬ 
tions, and the claim as to his resi¬ 
dence was uncontroverted, the court 
•could not infer that there was any 
issue to be tried, and should have ^ 
granted the motion.—^Stem v. Auer¬ 
bach. 197 N.Y.S. 295, 203 App.DlY. 
481. I 

43. XT.S.—^Bankson v. Anderson, 3>.C. 
N.Y., 21 F.Supp. 67—^U. S. v. Con¬ 
ners, D.C.N.Y., 295 F, 521. 

N.Y.—^Liberman v. Zeigen, 16 N.Y. 
S.2d 151, 258 App.Div. 893—Singer 
V. State Laundry, 68 N.Y.S.2d 808, 
188 Misc. 588—^Rappaport v. Hap- 
paport, 58 N.Y.S.2d 270, 145 Misc. 
1002—^In re Walls' Guardianship, 
38 N.Y.S.2d 879, 179 Misc. 924— 
Rogers v. Rogers, 22 N.Y.8.2d 659, 
174 Misc. 841, motion denied 27 N. 
Y.S.2d 1008, affirmed 28 N.Y.S.2d 
743, 262 App-Div. 798—Press v, 
Praper, 247 N.Y.S. 156. 189 Misc. 
263—Flynn v. Royal Development 
Co.. 37 N.Y.S.2d 640, affirmed 40 
N.Y.S.2d 418, 265 App.DiY. 593. 
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Ooaflictliig affidavits 

(1) Where causes of action based 
on alleged slander committed in for¬ 
eign country were attacked on 
ground of foreign statute of llmita- 
tions, but affidavits subnutted by 
parties concermng the foreign stat¬ 
ute contained confiicting statements, 
motion to strike out such causes of 
action was properly denied.—^Reiley 
V. Bayne, 5 N.Y.S.2d 807, 255 App. 
Div. 20, reargunoent denied 6 N.Y.S. 
2d 443, 255 App.DiV. 702. 

(2> Amended complaint grounded 
on fraud would not be dismissed on 
ground that cause of action did not 
accrue within time limited hy law 
for commencement of action thereon, 
where plaintiffs opposing affidavits 
disclosed circumstances raising a 
triable issue as to the question of re¬ 
liance.—De Young v. Coady, 64 N. 
Y.S.2d 527, affirmed 65 N.Y.S.2d 567, 
271 App.Div. 786. 

(8) It is better practice to deny 
motion to dismiss on ground action 
is barred by limitations, where affi¬ 
davits ere conflicting as to time 
when fraud was discovered.—^Roul- 
ston V. Warner, 234 N.Y.B. 643. 134 
Misc. 459. 

44. Ga.—Sammons v. Nabera, 197 S. 
R 284, 186 Ga. 161. 

N-Y.—Frick Co, v. Central Ice Co^ 
51 N.Y.S.2d 164, 182 Misc. 880. 

45. Iowa.—Gardner v. Beck, 189 N. 
W. 962. 195 Iowa 62. 

43. U.S.—^Bankson v. Anderson, D. 

CLN.Y., 21 F-Supp. 67. 

N.Y^Ltoehr v. Bast Side Omnibus 
Corporation, 18 N.Y.S.2d 529, 259 
App.Div. 200, affirmed 89 N.B.2d 
290, 287 N.Y. 670—Sachs v. Cluett, 
Peabody & Co., 31 N.Y.S.2d 71«, 
177 Misa 695, reversed on other 
grounds 39 N.Y.S.2d 863, 265 App. 
Div. 597, affirmed 53 N.R2d 241. 
291 N.Y. 779. 

417. N.Y.—Gtoldstein v. flcfaaohne, 25 
N.Y.S.2d 445, 261 App.Dlv. 922— 
Sly V. Van Lengen, 198 N.Y.S. 808, 
120 Misc. 420. 

AssumptioiL of facts 

In action to enforce bank stock -1 
holders* constitutional liability, i 
whoroin complaint alleged l^t I 
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plaintiff was a depositor of the bank, 
motion to strike the complaint and 
dismiss the action did not properly 
raise the five-year statute of limita^ 
tions BB a defense, since it could 
not be assumed that plaintiff became 
a creditor by parol contract or that 
cause of action was a '‘civil action 
not otherwise provided for" within 
I such statute.—^Burnett v. West M^- 
Ison State Bank, 81 N.R2d 776, 375 
!I1L 402. 

Pleadings snscspfelbile of different te- 
tezpxetatloBS 

(1) An employee's action to re¬ 
cover compensation for employer's 
use of employee's Invented devices 
was not dlsmisslble as barred by 
five-year statute of limitations, 
where complaint was reasonably sus¬ 
ceptible of interpretation that con¬ 
tract was one for continuous Inde¬ 
terminate performance or one in¬ 
volving a runnmg account so as to 
make applicable the limitations stat¬ 
ute relating to open running ac¬ 
counts.—Cool V. International Shoe 
Co., C.aA.Mo., 142 F.2d 818. 

(2) In action against publisher of 
book for libel, where allegations of 
affidavits supjiortlng motion to dis¬ 
miss complaint as barred by statute 
of limitations are as consistent with 
four separate publications of book 
as with single publication followed 
by continuous sales supplied by four 
successive printings of book, it is 
impossible to determine from such 
allegations whether statute applies; 
and motion should be denied.—-Hey- 
mann v. Dodd Mead A Co., 28 N.Y.a 
2d 441, 260 App.Div. 673. appeal de¬ 
nied 25 N.Y.S.2d 780, 261 App.DlY. 
803. 

48. Ill.—Guaranty Mortg. & Sec. Goi. 
V. City of Chicago. 65 NR2d 682, 
328 IlLApp. 276. 

49. U.S.—U. a V. Kern, D.CLN.Y., 8 
F.Supp. 296. 

N.Y.—Butchers* Mut. Cas. Go. of N. 
Y. V. City of N. Y, 52 N.y-S.9d 191, 
182 Misc. 809. 

50. n.S.—^In re Glover-MoOonnCll 
Co., aCA.Ga., 9 F.9d 688. 

51. Gta-—Underwood v. Americaa 
Book 13 aR2d 467, 64 GaApp. 
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statutes or rules of practice in some jurisdictions 
the court may grant the motion to dismiss with 
leave to plaintiff to amend his petition or complaint 
so as to state a cause of action not barred by limi- 

tations.®2 

§ 352. Objections or Exceptions 

The propriety of an objection or exception to raise 
the Issue of limitations varies In accordance with the 
statutes or rules of practice in the several Jurisdic¬ 
tions. 

The defense of the statute of limitations cannot 
be raised by a demurrer to plaintiffs evidence.®^ 
In some jurisdictions the defense of the statute can¬ 
not be first urged by objections to the admission of 
evidence,but in other jurisdictions this practice 
is permitted.®® It has been held that the statute of 
limitations cannot be pleaded in preliminary objec¬ 


tions to a bill in equity.®® Where defendant fails 
to object to an amendment to the complaint on the 
ground that the claim asserted therein is barred 
limitations, it has been held that the objection is 
waived.®*^ 

Exceptions, In the absence of special practice 
or statute, the statute of limitations ordinarily can¬ 
not be raised by an exception,®® as by an exception 
to the order of the court allowing an amendment to 
be filed.®® Under statutes or rules of practice in 
some jurisdictions, however, defendant may raise 
the defense of limitations by a special exception 
where it affirmatively appears from the face of the 
petition or complaint that the cause of action is 
barred,®® especially where the limitation is one that 
goes to the right of action, and not merely to the 
remedy, in which case the defense of the statute 


52. XJ.S.—^Elting' V. ll£cDonnell, D.C. 

N.Y.P 4 F.Supp. 988. 

N.T—^Bruchsaler v. Newburger. 292 
N.Y.S. 52, 249 App.Div. 773—Man¬ 
ning V. 1234 Corporation, 19 N.Y. 
S.2d 323. 

Jtdditioiial afflLdavltB 

PlaintilC may be srlven the oppor¬ 
tunity to submit additional affidavits, 
to avoid the bar of limitations — 
Fitzgerald v, Blgralow, 298 N.Y.S. 6i 
251 App.Dlv. 876—^Druckerman v. 
Harbord, 31 N.Y.S.2d 867. 

ReservatloB of xWit to pam on suf- 
fleiency 

In sustaining’ defendant's motion 
to dismiss on ground that cause of 
action was barred by limitations and 
allowing plaintiff thirty days m 
which to present amended complaint, 
trial court did not abuse its dis¬ 
cretion by reservmg Jurisdiction to 
pass on sufficiency of amended com¬ 
plaint before it could be filed instead 
of granting plaintiff leave to file an 
amended complaint —Cook v. Barn- 
say. 54 N.B.2d 624, 322 IlLApp. 671. 

BztensloiL of time 

Trial court did not abuse Its dis¬ 
cretion In refusing to allow plaintiff 
an extension of time within which to 
file amended complaint after motion 
to dismiss had been sustained on 
ground that cause of action was 
barred by limitations, where applica¬ 
tion for extension was made on the 
last day of period previously allowed 
for presenting amended complaint 
and gave no indication of what' 
amended complaint would contain.— 
Cook v. Ramsay, supra. 

AsseztioiL of Umltatloiis against 
amended complalat 
Where complaint was dlsnussed 
because barred by limitations, order 
permitting service of amended com¬ 
plaint, stating that leave was grant¬ 
ed without prejudice to such mo¬ 


tion as defendant might make to 
test sufficiency of complaint, did 
not limit inquiry to sufficiency of 
complaint so as to exclude issue of 
limitations.—^Hartmann v. Time, 
Inc., 60 N.Y.S.2d 209, affirmed 66 N. 
Y.S.3d 161, 271 APP.D1V. 781, appeal 
denied 66 NY.S2d 622, 271 App.Dlv. 
826. 

53. Okl —corpus Juris olted in Ven- 
mex Oil Co. v. Thomas, 117 P 2d 
640, 542, 189 Okl 407. 

37 C.J. p 1212 note 32 

54. U-S.—^In re Glover-McConnell 
Co, CCAGa, 9 P.2d 688. 

Cal—Salveter v. Salveter, 26 P.2d 
836, 135 CalApp. 238. 

37 C.J. p 1'212 note 31. 

55. Okl.—^Brant v. Brankle, 198 P, 
844, 82 Okl. 144^Hartin v. Gas- 
sert, 139 P. 1141, 40 Okl. 608. 

56. Pa.—^Liutherland, Inc, v. Dahl- 
en, Com.Pl, 6 Monroe LB. 1. 

57. Colo.—^Mullen v. McKim, 45 P. 
416, 22 Colo 468. 

17.J.—^Paruch v. Basiewicz, 12 A2d 
141, 124 N.JL.aw 356. 

5& Ill.—Chicago City R. Co. v. 

Cooney, 63 NB. 1029, 196 Ill. 466 

59. Ill.—Chicago City R. Co. v. 

Cooney, supra. 

GO. U.S—Craig v. Gage, D.C.Tex., 
25 F.2d 326. 

Tex.—Owen v. King, 111 S.W..2d 696, 
130 Tex. 614, 114 A.L..R. 859—Arm¬ 
strong V. Snapp, Civ.App., 186 S 
W2d 880—^Ferguson v. Ferguson, 
CivApp, 181 S.W.2d 601, error re¬ 
fused—^Tn-State Ass'n of Credit 
Meii V. Hinson, Civ.App., 117 SW. 
2d 158, reversed on other grrounds 
144 S.W.2d 881, 136 Tex. 1, rehear¬ 
ing denied 146 S.W.2d 723, 136 Tex. 
1—Simpson V. Grissom, Clv.App., 
38 S.W2d 1106, error dismissed— 
C. H. Hyer & Sons v Morrow, Civ. 
App., 16 S.W.2d 938—^Duckworth v. 
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Dallas County Levee Improve¬ 
ment Dlst. No. 6, Civ.App., 11 S 
W.2d 263—^Buchanan v. Davis, Qv. 
App., 300 S.W. 985, affirmed. Com. 
App, 12 S.W.2d 978, rehearing 

denied 15 S.W.2d 562—Thompson 
V. Austin, Civ.App, 291 S.W. 276— 
Roddy V Borchelt, Civ.App., 283 
S.W. 316. 

37 C.J. p 1212 note 36. 

AJlegation of nature of action 
<1) When general allegations of 
written contract in petition are 
merely plaintiff's Interpretation of 
instruments relied on and made part 
of petition, alleged contract, not 
pleader's interpretation thereof, con¬ 
trols character of cause of action 
asserted for purpose of determimng 
whether defense of limitation may 
be raised by exception to petition— 
Hightower Oil & Refining Corpora¬ 
tion V. Heyser, Tex.Clv.ALpp., 135 S. 
W.2d 202. 

(*2) In action to recover balance 
due for merchandise sold to defend¬ 
ant by plaintiff, petition, to which 
was attached instrument treated by 
plaintiff merely as bookkeeping 
memorandum showing who made 
sale, quantity and price of goods, 
and who received them, as demon¬ 
strated by stated account also at¬ 
tached to petition, asserted only 
cause of action on open account, so 
that defense of limitation could be 
raised by special exception to peti¬ 
tion, though It alleged that debt was 
founded on written contracts.—^High¬ 
tower Oil & Refining Corporation v. 
Heyser, supra. 

Equity 

Where bill In equity avers facts 
showing expiration of limitation pe¬ 
riod, defendant may take advantage 
of limitation statute on exceptions. 
—The Bydfold, C.C.AN.Y., 86 
611. 
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may be set up by an exception of no right or cause 
of action.61 If the bar does not appear on the face 
of the pleadings the defense caimot be raised by 
special exception.®^ Where it is necessary for the 
complaint or petition to allege that the action is 
within the statutory period, and it fails so to al¬ 
lege, a special exception is an appropriate form 
of raising the defense of limitations.®® The court 
may refer to superseded pleadings in its determi¬ 
nation of the question of limitations raised by ex¬ 
ception,®® and it has the duty to do so.®® 

An exception of no cause of action does not raise 
the question of prescription,®® and it cannot be 
made to fill the place of an exception or plea of 
prescription.®^ In a jurisdiction in which plaintiff 
is not required to anticipate the defense of limi¬ 
tations, considered supra § 340, the exception of 
prescription does not necessarily admit all well- 
pleaded facts and it is not necessarily required to 
be disposed of on the face of the petition,®® but 
for the purpose of the trial of an exception of pre¬ 
scription which is based on the face of the plead¬ 
ings all the allegations of the petition are accepted 


as true*®® 

The statute of limitations cannot be raised for 
the first time by exceptions to findings of fact and 
conclusions of law after rendition of judgment^® 

§ 353. -In Proceeding before Referee 

The statute of limitations may be urged on a hear¬ 
ing before a referee, auditor, or commissioner. 

It has been held in cases relating to the settlement 
of the estate of a deceased person, or of an insol¬ 
vent person, partnership, or corporation, where the 
rights of creditors have been involved!, that the stat¬ 
ute of limitations may be first urged on a hearing 
before a referee, auditor, or commissioner, as the 
case may be,*^! or by an exception to his report^® 
It has been held, however, that if defendant demurs 
or answers the claim, without setting up the statute 
of limitations, he cannot thereafter raise the ob¬ 
jection or exception after the claim has been al- 
lowed^® unless there has been no opportunity to 
plead the statute,^® as where the claim comes in 
after the commencement of the suit.^® 


D. PLEADING STATUTE AS DEFENSE 


S 354. Necessity ^ failure to plead It constitutes a waiver of the 

defense. 

Usually It is essential to plead the statute of lim¬ 
itations in order to render it available as a defense. The statute of limitations ordinarily does not op- 


61. Tex.—^Davidson v. Missouri Fac. tlons to make pnma facie case, the 

R. Co, 3 Tex.A.Civ.Oas. I 173. pleading' contalziinsr the plea of es- 

37 O.J. p 1212 note 37. toppel is not subject to an exception 

settmg up the plea of limitation.— 

62. Tex.—^Tri-State Ass'n of Credit Nassar v. Nelson, Tex.Civ.App., 112 
Men V. Hinson, 144 S.W.2d 881, S.W.2d 757, error refused. 

136 Tex. 1, rehearing^ denied 146 •jwow swaiti* ^ ours vagueness 

S. W.2d 723, 136 Tex. 1—Hiffhtower -where suit of tax debtor contest- 

Oil & Refining Corporation v. action of board of review In rals- 
Heyser, Civ.App.. 136 S.W.2d 202— assessment is instituted and 
Powell V. Danciger Oil & Reflr^g proper parties cited before November 
Co. of Texas, Clv.App., 134 S-W.2d ^ of year of assessment, and ex- 
493, reversed on other grounds oeption of no cause of action is over- 
Danciger Oil & Refining Co. of fact that hy order of court pe- 

Texas v. Powell, 164 S.W.2d 632, jg afterward amended to cure 

137 Tex. 484, 137 A.Ii.R. 408 Owen vagueness affords no ground for 
V. Ring, 84 S.W.2d 743, reversed maintaining exoeption of presenp- 
on other grounds 111 S.'W.2d 6fto, tion—Tremont Lumber Co v. May, 
130 Tex. 614, 114 A.L R. 869—^ 7S So. 650. 148 La. 389, foUowed in 
vis V. Miller Rubber Products Co., x^ouisiana Central Lumber Co. v. 
Clv.App.. 63 S.W.2d 901—Steele v. May, 78 So. 660, 143 La. 430. 

Glenn, 01v.App, 57 S.W.2d 908, er¬ 
ror dismissed Glenn v. Steele, 61 » Tex.—Chapman v. Mooney, Civ. 
S.W.2d 810, 141 Tex. 665—Brad- App., 267 S.W. 1106. 

dock V. Brockman, Civ.App., 49 ®7 C.J. p 1213 note 41. 

S.W.2d 908—Young v. Archer Mo- 64. Tex.—Crawford ▼. Davis, Civ. 
tor Co., C1V.APP., 33 S.W.2d 762— App., 148 S.W.3d 905—^Nassar v. 
Omdorff v- Austin, Civ.App., 394 Nelson, Civ.App., 112 S.W.2d 757, 
S,W. 681—^Arbaugh v. Robinson, error refused—^Braddock v. Brock- 
Civ. App , 286 S.W. 339. man, Civ.App., 49 S.W.2d 908. 

37 C.J. p 1212 note 38. Contra Arbaugh v. Robinson, Civ. 

Kea of estoppel App.. 286 S.W. 339—Pyle v. Park, 

If a plea of estoppel to plea of Civ.App., 196 S.W. 243. I 

limitation contains sufficient allega-les. Tex.—^Mothner v. Granata, Civ. > 
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App., 69 S.W.2d 775, error dis¬ 
missed—^Braddock v. Brockman, 
Civ.App., 49 S.W.3d 908. 

66i La.—White v. Davis, 124 So. 
1*86, 169 La. 101. 

67. La.—Succession of Thompson, 
186 So. 1, 191 La. 480. 

68. La.—Succession of Thompson, 
supra. 

69. La.—Succession of Smith, 162 
So. 21, 182 La. 389. 

7a Okl.—Oklahoma City v. Local 
Federal Savings & Loan Ass'n of 
Oklahoma City, 134 P.2d 565, 192 
Okl. 188. 

71. Va.—Leitli v. Carter, 5 S.H 684, 
83 Va. 889. 

37 C.J. p 1213 note 44. 

In creditors' suits generally see 
Creditors' Suits § 52. 

7!8. Va.—Leith v. Carter, supra 

37 C.J. p 1213 note 45. 

73. Pa.—In re Gill, 112 A. 80, 268 
Pa. SOO. 

37 aj. p 1213 note 47. 

74. Va.—^Tazewell v. Whittle, IS 
Gratt. 329, 54 Va. 329. 

37 aJ. p 1213 note 48. 

75. Md.—^McDowell v. Goldsmith, 24 
Md. 214. 

37 aJ. P 1213 note 49. 
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erate by its own force as a bar, but as a defense 
to be pleaded by the party invoking the benefit of 
its protection,and, therefore, as a general rule, in 
order that defendant may avail himself of the bar 
of the statute as a defense at the trial, he must by 


some appropriate pleading, such as by demurrer, 
where that form of pleading is available under rules 
considered supra §§ 344-347, or by plea or answer, 
aflSrmatively plead the statute.^"^ It has been held 
or recognized that the rule that the statute must be 


ITS—Coxpns JvatiB cited In 
Klssick Const Oo. v. First Nat. 
Bank of Wahoo, D.C.Neb. 46 F. 
Supp. 869, '871—Craznpton v. D. V. 
Fnone Co., D.C.Conn., 1 F.Supp 
989 

37 C J. p 1213 note 60. 

Nature and object of statute gen¬ 
erally see supra § 1. 

77. U.S.—^Liquid Veneer Corpora¬ 
tion V. Smuckler, O.C.ACal, 90 F. 
2d 196—Wulfsohn v. Rusao-Asiatic 
Bank, C.C.A.Cliina, 11 F.2d 716— 
Ernest M. Loeb Co. v. Avoyelles 
Drainage Dist. No. 8 of Parish of 
Avoyelles, Ia , B C Ia., 60 F.Supp. 
.296—Eissick Const. Co. v. Firsts 
Nat. Bank of Wahoo, DC.Neb., 46 
FSupp. 869—Cozpiis Jtixls cited in 

U. S. V. Henderson, DC.Nev., 29 
FSupp. 1006, 1009—^Heepe v. Com¬ 
ing Glass Works, D.C.N.T., 9 F- 
Supp. 725—^In re Solomons, B.CLN. 
Y., 2 FSupp. B72. 

Ark—Boone County v. Skinner-Een- 
nedy Stationery Co., 86 S.W.2d 18, 
191 Ark. 329—Eeith v. Drainage 
Dist. No. 7 of Poinsett County, 
36 S.W.2d 89, 183 Ark. 384. 

Cal—Strong v. Strong, 140 P.2d 386, 
22 Cal.'2d 640—^Union Sugar Co V. 
Hollister Estate Co„ 47 P.2d 273, 3 
Cal.2d 740—^Prussing v. Prussing, 
96 F2d HSfZ, 35 Cal.App.2d 608— 
Hart V. Andrews Bros, 86 P.2d 861, 
30 Cal.App.2d 586—^Pedro v. Soares, 
64 P.2d 776, 18 CalALPp.2d 600— 
Everts v. Blaschko, 61 p 2d 776, 17 
Cal.App2d 188—Zeigler v. Bosen- 
burg, 44 P.2d 434, 6 CalApp.2d 396 
—^Frellgh v. McGrew, 12 P.2d 966, 
124 Cal.App. 405—First Nat. Bank 
v. Stansbury, 5 F.2d 13, 11'8 CaL 
App. 80—^Pirst Nat Bank v, Arm¬ 
strong, 294 P. 26, 110 Cal App. 408 
—^Murphy v. Murphy, 236 P. 653. 
71 CaLApp. 889. 

Colo.—^Atchison, T. & S. F. B. Co. 

V Tanner, 36 P. 641, 19 Colo. 669. 
Conn.—Corpus Jorls cited In Jaklela 

V. Ellison, 159 A. 657, 658, 114 
Conn. 731. 

Del—Gibson v. Gillespie, 143 A. 644, 

4 W.W.Harr. 125. 

Fla—^Puleston v. Alderman, 4 So. 
2d 704, 148 Fla 863—^Danielson v. 
Line, 186 So. 332, 136 Fla 686. 

Ga.—Hunnicutt v. Archer, 137 S.E. 
253, 163 Ga. 868—^Bankers Health 
& Life ins. Co. v. Plumer, 21 SE. 
2d 515, 62 Ga.App. 720—Under¬ 
wood V. American Book Co., 12 8. 
E.2d 467, 64 GaApp. 467—Burch 
V. Wolford-Terrell Co., 184 S.E 
419, 52 Ga»App. 685. 

HI.—^People V. Commercial Union 
Fire las. Co.. 153 N.E. 488, 322 lU. 


326—Langan v. Milk’s Grove Spe¬ 
cial Drainage District 88 N.E. 183, 
239 Ill. 430—Wadler v. Wadler, 
59 N.E.2d 505, 325 IU.App. 83— 
Herbolsheimer v. Herholsheimer, 
‘53 N.B.2d 18, 321 Ill App. 265— 
Addante v. Pompilio, 25 N.E 2d 
123, 303 Ill.App. 172—Anderson v. 
Behr, 19 N.E 2d 428, 299 lll.App. 
90. 

Ind.—Bahr v. Za.hm, 87 N.EJ2d 942, 
219 Ind. 297. 

Iowa—Merkel v. Hklligan, 222 N.W. 
393, 207 Iowa 153—Conklin v. 

Towne, 216 N.W. 264, 204 Iowa 916 
—Lawrence v. Melvin, 211 N.W. 
410, 202 Iowa 866. 

Ky—Crady v. Huhrlch, 186 S.W.2d 
949, 299 Ky. 461—Hill v. Walker, 
180 S.W2d 93, 297 Ky. 267. 164 
A.L.B. 814—Gabbard v. Gabbard, 
172 S.W.2d 214, 294 Ky. 672— 
Beams v. Laurel County, 160 S.W. 
2d 176, 289 Ky. 744—Finch’s Ex’r 
V. Hopewell, 148 S.W.2d 845, 285 
Ky. 495—^McCarty v. McCarty’s 
Adm’r, 81 S.W.2d 8, 258 Ky. 666— 
Markwell v. Kahlkofl, 79 S.W2d 
984, 258 Ky. 231—Vance v. Ather¬ 
ton, 67 S.W2d 968, 252 Ky. 691— 
Treas v. Bank of Marshall Coun¬ 
ty, 28 S.W.2d 43, 234 Ky. 376— 
Lilly v. O’Brien, 6 S.W.2d 716, 224 
Ky. 474—Berry v. Irwin, 6 S W.2d 
705, 224 Ky. 565—Bowe v. Blair, 
299 S.W. 671, 221 Ky. 665—Pool v. 
Pool, 288 SW, 111, 214 Ky. 267— 
Lyttle V. Johnson, 280 S.W. 1102, 
218 Ky. '274—Klineline v. Head, 
•266 S.W. 870, 205 Ky. 644—Lewis 
V. Shell, 266 S.W. 254, 205 By. 
624. 

La—Succession of Thompson, 186 
So. 1, 191 La 480—De Bouchel v. 
Koss Const Co., 157 So. 270, 180 
La 616—^Sporl V. New York In¬ 
demnity Co., 146 So. '771, 176 La 
863—White v. Davis, 124 So. 186, 
169 La 101—State ex rel. Bichard- 
son y. Board of Trustees, Teach¬ 
ers' Betlrement System, App, 29 
So.2d 489—Bell v. Dewitt App.. 27 
So.2d 924—^Davies v. Consolidated 
Underwriters, App., 14 So.2d 494. 

Mass.—^Lennon v. Cohen, 163 N.E 
63, 264 Mass. 414. 

Mich.—Chambers v. Beckwith, 22(5 
N.W 606, 247 Mich. 266. 

Minn.—Bye v. Phillips, 282 N.W. 459, 
203 Mina 667, 119 A.L.B 1120. 

Mont—Weir v- Silver Bow Coun¬ 
ty, 124 P.2d 1003, 113 Mont 237 
—State ex rel. Boorman v. State 
Board of Land Com’rs, 94 P.2d 201, 
109 Mont 127—Beed v. Bichard- 
son, 20 PJ2d 1064, 94 Mont 34— 
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King V. City of Butte, 230 P. 62, 
71 Mont 309. 

Mo.—Sanders v. Johnson, 287 S.W. 
437—corpus Juris cited In Wood- 
ling V. Westport Hotel Operating 
Co., 63 S.W.2d 207, 208, 227 Mo. 
App 1231—^Excelsior Steel Fur¬ 
nace Co. V. Smith, App., 17 S.W. 
2d 378—Bathmacher v. Linberg, 
App., 14 S.W.2d 467. 

Neb.—Hadley v. Corey, 288 N.W. 
826. 137 Neb. 204. 

Nev.— Corpus Juris cited in Wood- 
stock V. Whitaker, 146 Pi2d 779, 
781, 62 Nev. 224. 

N.J.—^Paruch v. Basiewlcz, 12 A.2a 
141, 124-N.J.Law 856—Butherford 

I Nat Bank v. McKenzie, l A.2d 12, 

j 120 N.J.Law 694—Dalton v. Mayor 
and Council of City of Hoboken, 
171 A. 141, 12 N.J.Misc. 216. 

N.Y.—^Locke v. Pembroke, 21 N.EL2d 
496, 280 N.Y. 430—^Lindlots Bealty 
Corporation v. Suffolk County, 16 
N.B.2d 898, 27« N.Y. 45. 116 A.L. 
B. 1401—Crane v. Powell, 34 N.EL 
911, 189 N.Y. 879—Devoe V- Lutx 
117 N.Y.S. 839, 133 App.DIv. 356— 
Finch Pruyn & Co. v. People, 
40 N.Y.S2d 797, 181 Misc. 122— 
In re Howell’s Estate, 19 N.Y.S. 
2d 617, 174 Misc. 105, affirmed 29 
N.Y.S.2d 718, 263 App.Dlv. 85—In 
re Beich’s Estate, 247 N.Y.S. 487, 
188 Misc. 823—^Foster v. Webster, 
44 N.Y.S 2d 163. 

N.C.—Spain v. Hines, 200 S.E. 26, 
214 N.C. 432—Fochtman v. Greer, 
140 S.E. 442, 194 N.C. 674. 

Ohio.—^In re Erhaugh's Estate, 57 N. 
B.2d 294, 78 Ohio App. 533—Hower 
V. derkln, App., 50 N.E.2d 902— 
MarshaU v. Ebling, 45 N.E 2d 318, 
70 Ohio App. 145—Schlarman v. 
Heyn, 19 Ohio App. 64. 

Okl.— corpus Juris cited tu Taylor 
V. Soule, 168 P.2d 281, 284, 197 
Okl. 45— Corpus Juris cited in Ven- 
mex Oil Co. v. Thomas, 117 P.2d 
540. 542, 189 OkL 407—McGrath 
Y. Durham, 1 P.2d 718, 161 Okl. 
55—^American Ins. Union v. Jones, 
274 P. 478. 186 Okl. 101—d?iger v. 
Brown. 265 P. 124, 130 OkL 83— 
Citizens’ First Nat Bank of In¬ 
dependence, Kan. V. Whiting, 240 
P. 641, 112 OkL 221—Poison v. Be- 
vard, 232 P. 436, 105 OkL 279. 

Or.—City of Pendleton v. Holman, 
164 P.2d 434, 162 A.L.B. 249, 177 
Or. 532. 

Pa—BirdsaJl v. Wilbur, 196 A. 862, 
329 Pa. 69—In re Stetson’s Estate, 
155 A. 866, 305 Pa. 62—In re Esh- 
enbaugh’s Estate, 174 A. 809, 114 
Pa Super. 341—^Batto v. Pennsyl¬ 
vania Coal Co., 156 A. 749. 102 Fa. 
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Super. 242—Southern Fireproofing 
Co V. U. S Fidelity & Guaranty 
Co. of Baltimore, Maryland, 41 Pa. 
Dist. & Co. 489, 50 Dauph.Co. 420— 
Brazinskl ▼. Mikatavage, 29 Fa. 
Dist. & Co. 551, S SchReg. 23— 
Home Ins. Oo. v. Szczypinski, Com. 
p], 24 Erie Co 67—Bank of Erie 
Xow to Use of Kurczewski v. 
Dombrowskl, 21 Erie Co. 193— 
Hartnett v. Lenhart, Com.Pl., 59 
Montg.Co. 336—Panza v. Fugh, 
Com.Pl, 93 Pittsb.Leg.J. 455, 59 
York LegRec. 135, 

SC—Karres v. Pappas, 10 S.E.2d 
16, 194 SC. 512—Scovill ▼. John¬ 
son, 3 S.E.2d 643, 190 S.C. 457. 
Tex.—Comer v. Brown, Com.App., 
285 S-W. 307—^Public Service Em¬ 
ployees Credit Union v. Procter, 
Civ.App., 155 S.W.2d 643, error dis¬ 
missed—^Berdoll v. Berdoll, Civ. 
App., 145 6W.2d 227—Atkins v. 
Dodds, Civ.App.. 121 S.W.2d 1010, 
error dismissed by agreement— 
corpus Juris cited in Texarkana 
Motor Co. V. Brashears, Clv.App., 
37 S.W.2d 773, 775—^Duckworth V. 
Dallas County Levee Improvement 
Dist. No. 6, Civ.App.. 11 S.W.2d 
263—^U. S. Fidelity & Guaranty 
Co. V. Cicero Smith Lumber Co., 
Civ.App.. 290 S.W. 307—Moore v. 
Krenek, Civ.App., 28S S.W. 680— 
Fenstermaker v. City of San An¬ 
tonio, CIv.App., 283 S.W. 883, af¬ 
firmed, ConLApp., 290 SW. 532— 
Lauderdale v. Lee, CIv,App., 264 S. 
W. 558, reversed on other grounds, 
ConLAhP., 276 S.W. 660. 

Utah.—^Tanner v. Provo Reservoir 
Co., 2 P.2d 107, 78 Utah 168—Utah 
Delaware Mining Co. v. Industrial 
Commission, 289 P. 94, 76 Utah 
187. 

Wash.—^Northern Pac. Ry. Co, v. Ta^ 
coma Junk Co., 244 P. 117, 138 
Wash. 1. 

W.Va—^McCllntic v. Dunbar Land 
Co., 33 S.E.2d S93, 127 W.Va 454. 
158 A.L,R. 1036—Wilson v. Mutual 
Protective Ass*n of West Virginia, 
199 S.E. 258, 120 W.Va. 465—DeU 
Coal Co. V. Boone County Court, 
178 S.EL 621, 115 W.Va 566. 

Wyo.— Corpus juris dted in Stryker 
V. Rasch, 113 P.2d 963, 964, 57 
Wyo. 34, 136 A.LR. 770—Horse 
Creek Conservation Dist. v. Lin- 
coln-Land Co., 92 P.2d 572, 54 Wyo. 
320. 

37 C.J. p 1213 notes 51, 52—34 C.J. p 
41 note 9. 

Seasons for rule 

(1) "The rule requiring the stat¬ 
ute of limitations to be set up has 
its basis, in a case involving a 
contractual debt, first, in the fact 
that It IS an affirmative defense, and 
second that a debt is not extinguish¬ 
ed by the statute, but that a moral 
obligation to pay remains.**—^Stryker 
V. Rasch, 113 P.2d 963, 966. 67 Wyo. 
34, 136 A.L.R. 770. 

(2) The purpose of the rule re- 


[Qulnng the pleading of the statute 
is to prevent surprise—Schoolfield 
V. School Dist. No. 1 in Custer Coun¬ 
ty, 70 P.2d 253, 101 Colo. 66—Adams 
V. Tucker, 40 P. 783, 6 Colo. App. 393. 

(3) Other reasons see 37 C.J. p 
1213 note 62 £a3. 

Otherwise stated i 

(1) Usually the defense of the 
statute of limitations is an afllrma- 
tive defense which must he duly 
pleaded. 

U.S.—Kum V. Pittsburgh Plate Glass 
Co., D.CMo., 48 P.SUPP. 674. 

Cal.—^Pitzer v. Wedel, 165 P.2d 971, 
73 Cal.App. 2 d 86 . 

DC.—Atchison & Keller v. Taylor. 

Mun.App., 51 A.2d 297. 

Ill.—^Wise V. Potomac Nat, Bank, 
65 N.E.2d 767, 393 Ill. 357—Shapiro 
V. Kartsonis. 71 N.B.2d 366, 380 
niApp. 299. 

Iowa—^Smith v. Middle States Utili¬ 
ties Co. of Delaware, 293 N.W. 69. 
223 Iowa 686 —Murphy v. ttaTiw, 
223 N.W. 756, 208 Iowa 698. 

Kan.—Waddell v. Woods, 163 P.2d 
848, 160 ECkn. 481—Simmons v. 
Clark, 99 P.fd 739, 151 iTan 431 | 
Ky.—Slack V. Bryan, 184 S.W.2d 873, i 
299 Ky. 132. 

Minn —^Parsons v- Town of New 
Canada, 295 N.W. 907. 209 Minn. 
129—Rye v. Phillips, 283 N.W. 459, 
203 Minn 667, 119 A.L.R. 1120. 

Mo.—Halloran v. Hickman, 160 6 .W. 
2d 769—Johnson v. Autry, $ S.W. 
2d 405—Kopp V. Moffett, 167 S.W. 
2d 87, 287 Mo.App, 876—^Murray v. 
De Luxe Stages of Illinois, App., 
133 S.W.2d 1074—Conkling v. Hen¬ 
ry Quellmalz Lumber & Mfg. Co., 
34 S.W. 2 d 990, 225 Mo.App. 494— 
Dyer v. Brown, App., 25 S.W.2d 
551. 

Mont.—State ex reL Gold Greek Min¬ 
ing Oo. V. District Court, Second 
Judicial Dist. in and for Silver 
Bow County, 48 P.2d 249, 99 Mont. 
38. 

N-T.—Nasaba Corporation v. Harfred 
Realty Corporation, 39 N.E.2d 243, 
287 N.T, 290—Lang v. Lutz, 73 
N.E. 24, 180 N.T. 254—In re Roths¬ 
child’s Estate, 297 N.T.a 1«9, 2511 
App.Div. 689—^In re Ewald's Es-j 
tate, 22 N.Y.S.2d 299, 174 Misc 939 
—^In re Howell's Estate, 19 N.T. 
S.2d 617, 174 Misc. 105, affLnned 29 
N.T.S.2d 713, 262 App.Div. 857—In 
re Carpenter's Wni, 40 N.Y-S.2d 13. 
Ohio.—^Landrum v. Fulton, 192 N.E. 

917, 47 Ohio App. 876. 

Okl.—Oklahoma City v. Local Fedex^ 
al Savings & Loan Ass’n of Okla¬ 
homa City, 184 P.2d 565, 192 Okl. 
188—Red Eagle v. Free. 130 P.2d 
308, 191 Okl. 385. 

Tex.—^Texarkana Motor Co. v. Bra¬ 
shears, C 1 V.APP., 37 S.W.2d 778. 
Utah.—^In re Jones* Estate, 104 P. 
2d 210, 99 Utah 378. 

(2) In Louisiana prescription is a 
special defense which must be plead- 
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I ed —Sirmon v. Cron & Gracey Drill** 
ling Corporation, D.C.La., 44 F.Snpik. 
29. 

(3) The statute of limitations is 
a defense In bar which in most oases 
must be afBrmatively alleged and 
pleaded.—^American Theatre Co. v. 
Glasmann, 80 P.2d 922, 95 Utah S03. 
PsUure to xfiead saoid ooimterdlalm 
Part of recovery by plaintiff was 
not subject to statute of limitations!, 
where defendant did not plead stat¬ 
ute and filed a cross petition against 
plaintiff.—Lewis v. Red, 152 P.2d 
690, 194 Okl. 432. 

Statutory zegulzemeonts of pleadlatg 
Various statutory requirements 
applicable to pleading have been cit¬ 
ed in support of the pronouncement 
of the necessity of pleading the stat¬ 
ute of limitations. 

U.S.—Supreme Forest Woodmen Cir¬ 
cle V. City of Belton, CC-A-Tex., 
100 F.2d 656. 

La.—Carpenter v. Cox, App, 186 So. 
363. 

N.T.—Rodger v. Bliss, 223 N.T.S. 
401, 130 Misc. 168—m re Gnlben- 
kian’s Estate, 59 N.T.S.2d 445— 
O'Bnen v. O'Brien, 16 N.TS.2d 799. 
Tex.—Patterson v- Shell Petroleum 
Corporation. Civ.App., 143 S.W.2d 
208, error dismissed. Judgment 
correct—^Santa Fe Grain Co. v. 
Minneapolis-Mollne Power Imple¬ 
ment Co.. Clv.App., 86 S.W.2d 835» 
error dismissed—Grayhurg Oil Oh. 
V. Corpus Christ! Gas Co., Civ. 
App., 69 S.W.2d 216, error dismiss¬ 
ed—^Braddock v. Brockman, Civ. 
App., 29 S.W.2d 811. 

Statute restcicting remedy only 
A statute which is a restriction 
only on the remedy must be pleaded. 
Ky.-Unemployment Cio mpftnan 

Commission of Kentucky v. Con¬ 
solidation Coal Co., 162 S.W.2d 971, 
287 Ky. 380. 

Mass.—MdLeam v- Hill. 177 N.E. 
617, 276 Mass. 519, 77 AuL.R 1089 
—Castiline v. Swardliok, 163 NJ3S. 
62, 264 Mass. 481. 

N.C.—Williams v. Thompson, 41 SJDL 
2d 859, 227 N.a 166—Marshall Mo¬ 
tor Co. V. Universal Credit Co., 13 
S.E.2d 230, 219 N.C. 199. 

Va.—Branch v. Branch, 2 S.EL2d 827, 
172 Va. 418. 

PetltioiL not showliig bar 
If plaintiff's pleading does not 
show that the action is barred by 
the statute of limitations, defend¬ 
ant must, as a general rule, plead 
the statute in order to obtain the 
benefit thereof. 

U.S.—Hespe v. Coming Glass Worka^ 
D.C.N.T., 17 F.Supp. 911. 

Ind.—Bisler v. Tumo, 176 N.BL 363, 

93 Ind.App. 921—Charters v. Citi¬ 
zens* Nat Bank of Peru, 145 NA 
517. 84 lnd.App. 15. 

Kan.—Tarkowskl v. Banks, 101 P.3tt 
893, 151 Kkn. 398. 

Minn.—Rye v. PhiUIps, 282 N.W!. 
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pleaded applies in suits in equity,^* but it has also pleaded in a proper time and manner, as a general 
been laid down broadly that in equity it is not nec- rule it is deemed to be waived, and cannot be set 
essary to plead the statute.’* If the statute is not | up as a defense at the trial.*® In such a case the 


45j), SOS Minn. S67, 119 A.I 4 .R. 
1130. 

Okl.—^Liberty Nat Bank of Weather¬ 
ford V. Brommer* 45 P«2d 86 , 172 
Okl. 244—^Alles & Boon v. Grubbs, 
298 P. 1049, 148 Okl. 301—Chicaffo. 
R. I. & P. By. Co. V. Great West¬ 
ern Oil Co., 250 P. 776, 120 Okl. 
150. 

Xa an aotloa at law the defense 
of the statute of limitations must be 
pleaded. 

Ala.—^Tucker v. Tuoker, 133 So. 714, 
222 Ala. 595—Pyle v. Piiata, 110 
So. 822, 215 Ala 398. 

Ill.—Fyflfe V Pyffe, 183 N.B. 641. 350 
Ill. 620. 

N.J.—^Knabe v Hudson Bus Transp. 
Co., 168 A. 418, 111 N.J.Law 333— 
Weiss V. Felton, 28 A 2d 100, 132 
N.JEq. 248 
Account 

( 1 ) In an action of account In 
some jurisdictions the statute of 
limitations must be pleaded special¬ 
ly, otherwise it is not available as 
a defense.—White v. Bddy, 31 A. 823, 
19 R.I. 108. 

(2) In an action on an open ac¬ 
count the statute should be set up 
specially.—^Underwood v. American 
Book Co., 12 SB 2d 467, 64 Ga.App. 
467. 

FoxcolOBUxe 

(1) In a foreclosure proceeding; 
defendant may not claim the benefit 
of the statute of limitations applica¬ 
ble to the debt where he does not 
plead such statute.—^Reed v. Rich¬ 
ardson, 20 P.2d 1064, 94 Mont. 34. 

( 2 ) Where neither maker of note 
nor holder of record title to mort¬ 
gaged property through mesne con¬ 
veyances from mortgagor had plead¬ 
ed the bar of statute of limitations 
In foreclosure proceedings, limita¬ 
tions would not bar foreclosure un¬ 
less such plea was interposed.— 
Prussing V. Prussing, 96 P 2d 128, 36 
CalApp.2d 508. 

Xn pexsonail actions the statute of 
limitations must be pleaded—^Rob¬ 
ertson V. W^ade, '68 S.W^.'2d 487, 17 
TennApp. 457. 

Trespass 

In an action of trespass, however, 
it has been held that the defense 
of the statute need not be pleaded. 
—Morg^an v Debon, 12 A2d 5, 337 
Fa 462—Hartig v. American Ice Co., 
137 A 867, 290 Pa. 21. 

in. an action of trespass to try 
title limitations as a defense must 
be specially pleaded.—Odem v. Iiea- 
hy, TexCivApp., 264 S,W. 218—68 
C.J. p 1176 note 94. 

78. n.S —^Hespe v. Coming Glass 
Works. D.C.N.T., 17 P.Supp. 911. 


Ala.—^Thomas v Bank of Harkboro, 
11 So.2d 370, 243 Ala 658 
Del—^Haas v. Sinaloa Exploration & 
Development Co., 152 A. 216, 17 
DelCh. 25‘3. 

Ill.—wVight V. Hendricks, 58 N.BS 2d 
46'3, 388 lU 431—Fyffe v. FyflPe. 183 
N.B. 641, 350 lU. 620. 

Iowa—^Murphy v. Hahn, 223 N.W. 
756, 208 Iowa 698—^Lawrence v. 
Melvin, 211 N.W. 410, 202 Iowa 
866 . 

N J —Oliver v. Autographic Regis¬ 
ter Co. 7 A2d 797, 126 N.J Bq 18. 
Tenn—^Henderson v. Henderson, 14 
SW2d 714, 168 Tenn. 46-2, rehear¬ 
ing denied 17 S W.2d 15, 1'59 Tenn. 
126—^Anderson v. Howard, 74 S.W. 
2d 837, 18 TennApp. 169. 

37 CJ. p 1213 note 62. 

Bqultable cause of action within 
statute 

Where an equitable cause of action 
comes within any specific provision 
of the statute of limitations, the 
statute must be pleaded.—Atkins v. 
Dodds, Tex.Civ.App.. 121 S.W.2d 1010, 
error dismissed by agreement.—^Hen¬ 
dricks V. Martin, Tex.CivApp.. 267 S. 
W. 1047. 

79- Ark—^Roberts v. Burgett, 191 6 
W.2d 579, 209 Ark. 637. 

Other statemsiLtB 

'^Although in a suit at law the 
statute [of limitations] must be 
pleaded, to be made available as a 
defense, it has always in chancery 
been considered as affecting the equi¬ 
ty of a bill, upon the principle that 
the court will not readily interfere 
to enforce rights upon which claim¬ 
ants have long slept.”—^Riley v. Nor¬ 
man, 39 Ark 158, 163. 
fruxeasonabLe delay 

A court of equity can refuse to en¬ 
tertain a suit brought after an un¬ 
reasonable delay, regardless of 
whether there has been a plea of 
statute of limitations —Lewis v. 
Bowman, 121 P.2d 162, 113 Mont. 68. 
80. U.S.—^Roe V. Sears, Roebuck & 
Co, C.aA.IlL, 132 F.2d 829—Su¬ 
preme Forest Woodmen Circle v. 
City of Belton, C.<lA.Tex., 100 F.2d 
655—Liquid Veneer Corporation •v. 
Smuckler, CCACah, 90 F.2d 196 
—^American Linseed <Qo. v. Norfolk 
6b North American Steam Shippmg 
Co., D.C.N,T., 82 F.2d 281—In re 
Glover-MoConnell Co., X^O-Ga., 9 
F.2d 688—-HissicdL Const. Co. v. 
First Nat. Bank of Wahoo, D.C. 
Neb., 46 F.Supp. 869—U. S. v. Hart¬ 
ford Accident & Indemnity Co., D. 
OMd., 15 F.Supp. 791—Carolina, C. 
& O. Ry. Co. V. Mumpower, Tenn., 
205 F. 872, 124 OCA. 64. 

Ala.—^Thomas ■v. Bank of Hurtsboro, 
11 So.2d 370. 248 Ala. 653. 

Ark.—^Boone ^unty v, Skinner-Hen- 
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nedy Stationery Co., 86 S.W.2d 18, 
191 Ark. 329 

Cal.—^Union Sugar Co. v. Hollister 
Estate Co., 47 P.2d 273, 3 CaL2d 
740—^Ridley v. Young, 14'9 P.2d 76, 
64 Cal.APp.2d 503—^Prussing v. 
Prussing, 96 P.2d 128, 36 CalJLpp. 
2d 508—Hart v. Andrews Bros, 86 
P.2d 861, 30 CaJ.App2d 566—Mor¬ 
rison V. Industrial Accident Com¬ 
mission of California, 85 P.2d 186, 
29 Cal.App.2d 528—Hagee v. Ben- 
cich, 31 P.2d 265, 27 Cal.App.2d 469 
—^Pedro V. Soares, 64 P.2d 776, 18 
Cal App.2d 600—Salveter v. Sal- 
veter, 26 P.2d 886, 135 Cal.App. 238 
—^Murphy v Murphy, 265 P. 653, 
71 CaLApp. 389. ' 

Colo—^Atchison. T. & S. F. R. Co. v. 

Tanner, 86 P. 541, 19 Colo. 659. 
Fla.—^Bowery v. Babbit, T28 So. 801, 
99 Fla 1151. 

Ga—Ooxpns OUzls cited In Under¬ 
wood V. American Book Co., 12 S.B 
2d 467, 468, 64 GaApp. 184—^Brazell 

V. Hearn, 127 SB. 479, 33 GaApp. 
490 

Ill—^Adante v. Pompelio, 26 N.B.2d 
123, 203 I11.APP 72. 

Iowa.—^Merkel v. Hallagan, 222 N.W. 
893, 207 Iowa 163—North American 
Nat Ins. Co. v. Holstrum, 217 N. 

W. 239, 208 Iowa 722, modified on 
other grounds 224 N.W. 492, 208 
Iowa 722, and followed in North 
American Nat. Ins. Co. t. Jones, 
225 N.W. 868—Conklin v. Towne> 
216 N.W 264, 204 Iowa 916—Law¬ 
rence V. Melvin, 211 N.W. 410, 202 
Iowa 866. 

Han —^Magnolia Petroleum Co. v. 
Moyle, 175 P.2d 188, 162 Han. 133, 
adhered to on second rehearing 182 
P.2d 127, 163 Han. 868-^ollins v. 
Collins, 33 P.2d 691, 148 Han. 569. 
Md—^PTank v. Warehelm, 7 A2d 186, 
177 Md. 48. 

Mass.—^Mulligan v. Hilton, 34 N.B.2d 
676, 305 Mass. 6, 133 AJLi.R. 376— 
Alpert V. Radner, 199 N.H 407, 293 
Mass. 109—^Lennon v. Cohen, 163 N. 
B. 68, 264 Mass. 414. 

Mich.—^Bvans Products Co. ▼. Fryt 12 
N.W.2d 448, 307 Mich. 506—Hibbey 
V. L. O Gordon Mfg. Co., 245 N.W. 
512, 260 Mich. 681. 

Mont—Weir v. Silver Bow County, 
124 P.2d 1008, 113 Mont 237—Reed 
V. Richardson, 20 P.2d 1054, 64 
Mont '34—^Turner v. Powell, 273 P. 
612, 86 Mont 241—Hicks v. StiU- 
water, 274 P. 296, 84 Mont 88. 
Neb.—Hadley v. Corey, 388 N.W. 826, 
137 Neb. 204—Scroggin v. National 
Lumber Co., '59 N.W. 548, 41 Neb. 
195. 

N.Y.—^In re Reich’s Estate, 247 N.T. 
S. 437, 183 Misc. 823—Application 
of Spanlerman, 68 N.Y.S.2d 822— 
Foster v. Webster, 44 N.Y.S.2d 158. 
Ohio.—Marshall v. Bbling, 45 N.B.2d 
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court cannot supply or interpose the defense of 
limitations and, therefore, may not deny relief 
to a party merely because his action is barred 
but on the other hand it may find that the action 
is not barred-S3 

Pleas of limitation must be filed in the manner 
provided by rules of courL*^ The statute of limi¬ 
tations may properly be pleaded as a defense,*® 
and the plea will not be stricken by the court ex¬ 
cept for legal cause.*® 


Pleading statute against affirmative defense. As 
against affirmative matter set up by defendant, usu¬ 
ally plaintiff must plead the statute of limitations 
in order to claim the benefit thereof.*^ Where the 
original complaint and replication show affirmative¬ 
ly that defendant’s claim is not barred by a particu¬ 
lar statute of limitations, plaintiff is not entitled to 
file a supplemental complaint in replication setting 
up that statute as a defense.** Where defendant 
sets up as a defense an alleged agreement in com- 


818, 70 Ohio App. 145—^Tonlo ▼ ] 
Lett & Co. of Indiana, 29 N.:E3 2dj 
814, 65 Ohio App. 304—Pettay v. 
Cavin, 18 KJS.2d 998, 59 Ohio App. 
531. I 

Ohl.—Oozpiu Jrurta died la Taylor v. 
Soule. 168 P.2d 281, 284, 197 OkL 
46—Whitney v. Doyle, 169 P.2d 237, 
195 Okl. 501—Cbzpiia Jnzls cited in 
Oklahoma City v. Local Federal 
Savings & Loan Ass’n of Oklahoma 
City, 184 P.2d 565, 573. lO-S OkL 188 
—Corpiu Jttxls dted la Venmex Oil 
Co. V. Thomas, 117 P.2d 540, 542, 
189 Okl. 407—Citizens-First Nat. 
Bank V. Whiting. 240 P. 641, 112 
Okl. 221—Poison V. Hevard. 232 P. 
435, 105 Okl. 279. 

Or.—-Hansen v. Hayes, 154 P.2d 202, 
175 Or. 368—Darling t. Christen¬ 
sen, 109 P.2d 585, 166 Or. 17—Hl- 
liott V. Mosgrove, 91 P.2d 852, 162 
Or. 507, rehearing denied 98 P.'2d 
1070, 162 Or. 507. 

Pa.—^Brazmskl v. Siikatavage, 29 Pa. 
Diet. & Oo., 651, 5 Soh.Reg. 28— 
Home Ins. Co. v. Szcyplnski, 24 
Bne Co. 67—^Bank of Erie Now to 
ITse of E^nrczewskl v. Donibrowskl. 
21 Erie Co. 198. 

Tex.—Berdoll v. Berdoll, Clv.App., 
145 S.W.2d 227, error dismissed— 
Harvey v. Wiley, CtvApp., 88 S.W- 
2d 569—^Thompson v. Austin, Chv. 
App., 291 S.W. 276—Grayburg Oil 
Co. V. Corpus Christ! Gas Co., Civ. 
App.. 69 S.W. 216, error dismissed. 
Utah.—American Theatre Co. v. Glas- 
mann, 80 P.2d 922, 95 Utah 303. 
Wash.—McDonald v. McDonald, 268 
P. 10, 144 Wash. 358. 

Wyo —Stryker v. Basch, 113 P.2d 
963. 57 Wyo. 34, 136 A.L.R. 770— 
Corpus JUxis dted la Town Council 
of Town of Hudson v. Ladd, 263 
P. 703, 706, 37 Wyo. 419. 

3 C.J. p 41 note 9—37 CJ. p 721 
note 29, p 1213 note 62, p 1215 
note 53. ' 

Waiver of: 

Defense of statute by failure to 
demur see supra 5 350. 

Flea of statute after pleading see 
inAra S 371. 

Protection of statute generally see 
supra S 24. 

Otlierwise stated 

Being a personal privilege or right, 
the defense of the statute is waived 
if not duly pleaded. i 


Cal.—^Brownrlgg v. De Frees, 23*8 P. 

714, 196 CaL 584. 

Colo.—Schoolfleld v. School Dist. No. 

1 in Custer County, 70 P.2d 363, 

101 Colo. 56. 

Statute restr ietiB g zemady oaly 

Bar of a statute which is a restric¬ 
tion only on the remedy is waived if 
not pleaded.—McLeam v. Hill, 177 
N.E 617, 276 Maas. 519, 77 A.L.R. 
1039—Castaline v. Swardlid:, 163 N. 
E. 62. 264 Mass. 481. 

Claim of iatervenez 

A plaintiff failing to plead Umitar 
tlons to an attack by cm intervener 
on deed under which plaintiff claimed I 
waived the defense of limitations.— I 
Oklahoma City v. Z40cal Federal 6av-1 
ingB ft Loan Ass’n of Oklahoma City, 
134 P.2d 566, 192 OkL 188. 

WUlingneM to aooount as waiver 

Where the statute of limitations 
has run against a suit for an ac¬ 
counting in ehanceiy a mere expres-| 
slon, in the answer, of defendant's 
readiness and willingness to account, 
especially when accompanied by the 
assertion that the balance on the ac¬ 
counting would be in defendant's fa¬ 
vor, has been held not to be a waiver! 
of the statutory bar.—Bradford v.: 
Spyker, 32 AUu 184. 

Xu Mlasouzl 

(1) The general rule that the de¬ 
fense of the statute of limitations 
is waived if not pleaded obtains.— 
Ottenad v. Mount Hope Cemetery ft 
Mausoleum Qo., App, 176 S.W.2d 62 
—^Rasch V. Bankers* Life Co., App., 
201 S.W. 919. 

(2) It has been stated that the 
statute of limitations, having once 
been waived by filing a general de¬ 
nial, cannot subsequently be invoked 
in the absence of a departure.—^Lan¬ 
ders Lumber Co. ▼. Short, Aiip., 81 
S.W.2d 376. 

(3) Where defendant, after the 
overruling of motion to strike and 
demurrer wherein defendant set up 
statute of limitations, filed general 
denial, defendant waived right to 
plead statute of limitations.—Conk- 
ling V. Henry Quellmalz Lumber ft 
Mfg. Oo., 84 S.W.2d 990, 225 Mo.App. 
494. 

(4) The fact that in the first in¬ 
stance defendant files merely a gen¬ 
eral denial does nof^ however, neces¬ 
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sarily constitute a waiver.—State ex 
rel. State Life Ins. Co. v. Fa,ucett, 163 
S.W.2d 692—Haney ▼. Thompson, 98 
S.W.2d 639, 339 Mo. 505—Ottenad v. 
Mount Hope Cemetery ft Mausoleum 
Co., App., 176 SW.2d 62. 

81. U-S.—Sirmon v. Cron ft Gracey 
Drilling Corporation, D.C La., 44 F. 
Supp. 29. 

Cal.—^Brownrlgg v- De Frees. 238 P. 
714, 196 Cal. 534—Murphy 

Murphy, 235 P. 653, 71 CalAppu 
389. 

Fla.—^Danielson v. Line, 186 So. 332, 
135 Fla. 586. 

La.—Succession of Thompson, 186 
So. 1, 191 La. 480—^American Nat. 
Bank v. Bauman, 140 So. 35, 174 
La. 239—^Bell v. De Wett. App., 27 
So.2d 924—^Davies v. Consolidated 
Underwriters, App, 14 So.2d 494— 
Smith V. Jones, App, S So.2d 852 
—Carpenter v. Cox, App, 186 So. 
863—Thenot v. Dugas' Heirs, 2 La. 
App. 109. 

37 C.J. p 1215 note 54-^4 C.J p 41 
note 9. 

82. U.S.—Sirmon v. Cron ft Gracey 
Drilling Corporation, D.G.La.. 44 F. 
Supp. 29. 

Ky.—Muenninghoff v. Friedlander, 
172 S.W.2d 457, 294 Ey. 664. 

N.T.—McNair v. McNair, 125 N.T.S. 
1, 140 A!pp.Div. 226—In re Ewald's 
Estate, 22 N.Y.S2d 299, 174 Misc. 
939. 

83. Cal.—^Hannah ▼. Canty, 167 P. 
378, 176 Cal. 763. 

ihidgmaat on detkolfe after person¬ 
al service on claim appearing on face 
to be barred by limitations was val¬ 
id where defendant did not plead 
statute of limitations —^Merkel v. 
Hallagan, 222 N.W. 893, 207 Iowa 
162. 

8A Md.—^Lichtenberg v. Joyce, 89 A. 

2d 789, 183 Md. 689. 

85. Del.—^Red Men's Fraternal Aca 
Ass'n of America v. Mdrritt, 117 A 
284, 2 W.W-Harr. 1. 

N.T.—Stoeve v. Schlnasi, 268 N.Y.S. 

145, 236 App.Div. 103. 

8Ai Del.—Red Men's Fraternal Aocl 
A ss'n of America v. Meriitt, 117 
A. 284, 2 W.W.Harr. 1. 

87. TJ.S.—U. S. V. Henderson, D.jCL 
Nev.. 29 F.Supp. 1006. 

88i Colo.—Poage v. Rolling 125 P. 
990, 24 GolaApp. 587. 
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promise of a bona fide controversy, a plea by plain¬ 
tiff in reply setting up the statute of limitations 
against an alleged contract involved in the alleged 
compromise agreement is ineffective.®^ 

Statute of limitations as a defense to counter¬ 
claim, set-off, cross action, or cross bill is discussed 
infra § 358. 

Infant According to some cases, with respect 
to the defense of the statute of limitations on be¬ 
half of an infant, the omission formally to plead the 
bar of the statute does not affect the defense,®® and 
the court should regard the defense as pleaded,®^ 
even under some circumstances, as against the in¬ 
fant’s will,®® unless the case discloses some circum¬ 
stances which render such plea inequitable.®® 

Foreign statute. In accordance with the general 
rule the statute of limitations of another state can¬ 
not be taken advantage of unless it is pleaded.®^ 

After amended or supplemental pleading. Where 
the matter concerning which the claim is made that 
the statute of limitations applies is incorporated in¬ 
to plaintiff’s pleading after answer, the rule that 
the defense of the statute is waived, if not pleaded, 
applies.®® So, also, where a matter in avoidance 
of the defense of the statute of limitations is al¬ 
leged by amendment to plaintiff’s pleading, it is 
essential for defendant to file a responsive pleading 
or to plead the statute in order to render the statute 
available.®® Where a new promise or acknowl- 
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edgment is set up by an amended or supplemental 
complaint or petition after a plea of limitations, a 
further plea of limitations is necessary to raise the 
question whether the new promise or acknowledg¬ 
ment is itself barred by limitations.®^ 

Cause referred. In some jurisdictions where a 
cause has been referred and the report of the ref¬ 
eree shows that the defense of the statute of limi¬ 
tations was established, the pleadings are treated 
as adapted to the facts found by the referee even 
though the statute was not actually pleaded.®® 

§ 355 . -Where Bar Apparent on Plead¬ 

ings 

In some Jurisdictions, even though the bar of the 
statute Is apparent on the face of the pleadings, It 
must be specially pleaded by the party who Intends to 
rely on it, but the rule Is otherwise In other Jurisdic¬ 
tions. 

In some, jurisdictions the bar of the statute must 
be specially pleaded by the party who intends to 
rely on it, even where it is apparent on the face of 
the pleadings that the statutory period has elapsed.®® 
In other jurisdictions, however, the bar of the stat¬ 
ute may be taken advantage of as a defense on 
the trial, in such a case, without its being specially 
pleaded,1 at least in equity cases.® 

The necessity and propriety of demurrer are dis¬ 
cussed supra §§ 344-350; and the necessity and 
propriety of plea or answer infra § 356w 


BB, Iowa.—aiarron v. Ziynch, 24S N. 
W. 846, 216 Iowa 341. 

SOi m.—■Pinlmey v. Weaver, 74 NJI 
714, 216 ni. 185. 

91. Ill.—Stark v. Brown, 101 Ill. 395. 

21 O.J. p llie note 5. 

92. N.J.—^In re Vieweger, 117 A. 291, 
92 N.J.Eq. 627—Alllna v. Alllnsr, 27 
A. 655, 62 K-XEIq. 92. 

93. N.J.—^In re Vlewegrer, 117 A 
291, 93 N.J.Eq. 627—Allingr v. All¬ 
infir, 27 A 655. 52 N.J.Eq. 92. 

Amendment of plea of limitations or 
amendment to plead limitations 
firenerally see Infra 9 370. 

9^ Kass.—^McDuffee v. Kelsey, 4<5 
K.EL 258, 812 Mass. 458—Lennon v. 
Cohen, 16j K.E. 63, 264 Mass. 414. 

Mo—^Murray v. De Luxe Stafires of 
Illinois. App., m S.W.2d 1074. 

Tenn.—O’Brien v. Biles. 1 Tenn.App. 
595. 

37 aJ. p 1215 note 57. 

Sufficiency of plea of foreifim stat¬ 
ute see infra 9 *366. 

Wtaat law fiTovBziiS 
Where statute of limitation affects 

remedy only, necessity of pleadlnsr 

statute 18 firovemed by law of place 


where suit is brought —^Lewis v. 
Missouri Pac. R Co., 23 S.W.2d 100. 
324 Mo. 266. 

Time before event 
The rule applies even where the 
statute of another state limits the 
time before, rather than the time 
after, the occurrence of a specified 
event within which the action can 
be maintained—Lennon v. Cohen, 163 
N.E. 63. 264 Mass. 414. 

95. Or.—^Elliott v. Mosfirrove, 91 P, 
2d 852. 162 Or. 507, rehearing de¬ 
nied 93 P.2d 1070, 162 Or. 607. 

96- Iowa.—^Hbldorf v. Holdorf, 169 
NW. 737. 186 Iowa 838. 

Ky.—^Moore’s Adm'x v. Brookins, 126 
S.W.2d 1059, 277 Ky. 668. 

97- Tex.—Stoker v. Patton, Civ App., 
35 S.W. 64. 

87 C.J. p 1216 note 58. 

98. Vt—Ballard v. Hotchkiss, 74 A 
74, 82 Vt. 479. 

99. Cal—^Miller v. Parker, 18 P.2d 
89, 128 Cal App 775. 

Idaho.—^Fortner v. Cornell, 163 P.2d 
299. 66 Idaho 512. 

37 C.J. p 1216 note 60. 
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In an action at law, even though 
It may appear on the face of the dec¬ 
laration that the cause of action is 
barred by the statute of limltotions 
if that defense Is interposed, such 
defense cannot be taken advantage of 
by defendant if it la not relied on 
by pleading it specially.—Lesher v. 
United States Fidelity & Guaranty 
Co., 88 H.E. 208, 239 lU. 502—Book v. 
Ewbank, 35 K.E. 961. 311 HlApp. 312. 

By filing a firensral denial^ defend¬ 
ant may waive the defense of the 
statute of limitations, particularly 
where the bar appears on the face 
of the petition.—Landers Lumber Co 
V. Short, Mo.App., 181 S.W.2d 375. 
Proof of statute under plea of genera 
al Issue or fireneral denial see Infta 
9 379. 

!■ Kan.—Good v. Ehrlich, 72 P. 541^ 
67 Kaji 94. 

37 CJ. p 1216 note 61. 

Exceptions where bar apparent on 
face of pleadlnfi^ see supra 9 352. 

2. NC.—Whitfield ▼. HUl. 68 K.a 
816. 

37 C.J. p 1216 notes 61, 62- 
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§ 356. -Necessity or Propriety of Plea 

or Answer 

Usually where demurrer, motion, or exception is 
not available to Interpose the statute of limitations. It 
must be set up by special plea or answer. 

In cases where demurrer is not available, as dis¬ 
cussed supra §§ 344-347, or where objection cannot 


be made by motion, supra § 351, or by exception, 
supra § 352, as a general rule, in order to take ad¬ 
vantage of the statute, it must be set up by special 
plea® or answer,^ especially where the bar of the 
statute is not apparent on the face of the complaint 
or petition.^ At common law and in those juris¬ 
dictions in which the common-law system of plead-, 


a. Ga.—^Burch v. Wolford-Terrell 
Co.. 184 S.E. 419. 52 Ga.App. 685. 
Va.—Shreck ▼. Virginia Hot Springs 
Co.. 125 S.E. 316, 140 Va. 429. 

87 C.J. p 1216 note 66. 

4. Conn.—Coxpos Otuds otted in 
Jakiela Bllison. 159 A. 657. 658. 
114 Conn. 731. 

Ky .—Iteams ▼. Laurel County, 160 S. 

W.2d 176, 289 Ky. 744. 

Mafss.—-Xteimon v. Cohen, 163 X.R 63. 
264 Mass. 414—Castaline v. Sward- 
lick, 168 NJBl 62. 264 Mass. 481. 
Mont.—Hicks y. Stillwater County, 
274 P. 296. 84 Mont. 88. 

N.C.—New Hanover County v. Sid- 
bury, 36 S:B.2d 242, 225 N.Q. 679. 
37 C.J. p 1216 note 67. 

Statutory reaulzemeut 
Under the terms of some statutes, 
the defense of the statute of limita¬ 
tions may he interposed only by an¬ 
swer.—Oldham v. Rieger, 58 S.1!. 
1091, 145 N.C. 254—37 CJ. p 1207 
note 74. 

Pleadiag la aasweor xeqpired by oonrt 
rule 

Mich.—EZoppitz-Melchers, Inc.. v. 
Kopplta 24 N.W.2d 220, 315 Mich. 
583. 

Xina la q,uo wozxaato pzoooedlngs 
Since the fine which may be Im¬ 
posed in a quo wairanto proceeding 
to forfeit the charter of a corpora^ 
tion is civil in Its nature, the statute 
of limitations must be pleaded as a 
defense^—Commonwealth v. Ken¬ 
tucky Jockey GBub, 38 S.W.2d 967, 
238 Ky. 739. 

Za Maw KozSk 

(1) The statute of limitations 
must be set up as an afSrmative de¬ 
fense or by motion under Civ. Pract 
Rules, rule 107 suhd 6, for Judgment 
dismissing complaint.—Prick Co. v. 
Central Ice Co., 61 N.T.S.2d 164, 182 
Misa 880—37 C.J. p 1216 note 67 [a] 
( 1 ). 

(2) Under the anthorization of Civ. 
Pract. Act S 80, the claim that the 
cause of action did not accrue within 
the time limited by law for the com¬ 
mencement of the action may be 
raised either by motion or answer.— 
Slepka V. Bognlski, 299 N.T.S. 1018, 
164 Misc. 831. 

(8) If set up as an affirmative de¬ 
fense, it mnst be set np in the an¬ 
swer, in view of Civ. PracL Act SS 
242, 261.—Rodger v. Bliss, 223 N.T. 
S. 401, 130 Misc. 163. 

(4) Other particulaiB of New York 


rule see 37 C.J. p 1216 note 67 £a] 
( 2 ). 

Xn Feansylvasiia 

(1) The necessity of interposing 
the defense of the statute of limita¬ 
tions by an affirmative plea in an affi¬ 
davit of defense has been asserted — 
Birdsall v. Wilbur, 196 A. 862. 829 
Pa. 69—Peabody v. Carr. 169 A. 126, 
813 Pa. 325—Commonwealth ex rel. 
V. McClane, 47 DlsL & Co €04. af¬ 
firmed 35 A.2d 745, 154 Pa.Super. 246 
—^Bell V. Brady, Com.Pl., 6 PUy.LiJ. 
12, reversed on other grounds 31 A. 
2d 547, 346 Pa. 666—^Denudovitch V. 
Russian Consol. Mut. Aid Soa of 
America, 43 Liack.Jur. 36. 

(2) The rule applies m an action of 
assumpsit.—Brazinski v. Mikatavage. 
29 Fa.l>l8t & Co. 551, 5 Sch.Reg. 23. 

<3) Where the edaim is made that 
action was not commenced until alias 
I writ issued after the expiration of 
the statutory period, the defense 
must be made in the affidavit of de¬ 
fense.—Wemer v. dingerman, 29 Pa. 
Dist. A Co. 447. 

(4) In an action of trespass, how¬ 
ever, it is not necessary to set up 
the statute by an affidavit of defense. 
—Morgan v. Debon, 12 A.2d 5, 387 Pa. 
452—Gasdik ▼. Girhing, 87 Pittsb. 
Lieg.J. 68. 

(5) In view of P.U p 149, 12 P.S. 
$ 411, a township road district need 
not file an affidavit of defense in or¬ 
der to claim the benefit of the statute 
of limitations and may raise the 
question at the taking of testimony 
and in argument.—Swaney v. Georg¬ 
es Tp Bead Diet., 164 A. 336, 309 Pa. 
385. 

5. Ark.—Boone County v. Skmner- 
Kennedy Stationery Co., 66 S.W.2d 
18, 191 Ark. 329—Uriesbcudi v. 
Beckham, 12 S.W.2d 408. 176 Ark. 
616—Sanders y. Flenniken. 289 S. 
W. 485. 172 Ark. 454. 

Colo.—Schoolfleld v. Second BiSL No. 

1 in Custer County, 70 P.2d 253. 
101 Colo. 56. 

Ill.—Porter v. Armour, 89 NJBI 856, 
241 Ill. 145. 

Ind.—^Eisler v. Tumo^ 176 N.EL 362. 
93 IndA.pp. 521. 

Iowa.—^Ritter v. Schultz; 232 N.W. 
330, 211 Iowa 106. 

Kan.—American Glycerin Co. v. S*ree- 
hume, 138 P.3d 468, 157 Khn. 22— 
West V. Sims, 109 P.2d 479. 153 
Kan. 248. 

Mo.—State ex reL Jones v. Nolte^ 165 
S.W.2d 632, 850 Mo. 271. 
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Nev.—^Woodstock v. Whitaker, 146 
P.2d 779, 62 Nev. 224. 

Ohio.—^Landrum v. Fulton, 192 NSL 
917, 47 Ohio App. 376. 

Okl.—^Liberty Nat. Bank of Weather¬ 
ford V. Brommer, 45 P.2d 85. 172 
Okl. 244. 

Tex—^Beard v. Gulf, C. & S. F. R. 

Co.. Civ.App.. 160 S.W 683. 

Wash.—^McDonald v. McDonald, 258 
P. 10, 144 Wash. 358. 

87 CJ. p 1216 notes 57, 66. 

Xa sai action at law the statute of 
limitations must be pleaded in her. 
If the complaint or declaration does 
not show on its face that a sufficient 
time has elapsed to bar the cause of 
I action and also the nonexistence of 
any grounds of avoidance.—Collins v. 
Mac^ 31 Ark. 684. 

Action brought after nonsnlt in prior 
action 

(1) Where, after a nonsuit in a 
prior action, facts constituting a bar 
by limitations do not appear on the 
face of the petition in a new action, 
the defense must be set up by an¬ 
swer.—Halloran v. Hackmann, Mo., 
160 S.W.2d 769. 

(2) The rule applies with respect 
to the claim that the statutory pro¬ 
vision permitting the commencement 
of a new action within a specified 
time after nonsuit does not apply 
because the petition in the new ac¬ 
tion states a different cause of action 
or because the first action was barred 
by the statute of limitationa—Hal- 
loraa v. Hackmann, supra. 

Statutory provisLoiUi 

CD In view of a statutory provi¬ 
sion that the law of limitations shall 
not be available unless spedflccdly 
set forth by the party who in his an¬ 
swer invokes such law as a defense^ 
defendant must specially plead the 
statute if plaintilTs pleading does 
not show that the statute is barred. 
—Patterson ▼. Shell Petroleum Cor- 
poxation, Tex.Clv.App., 143 S.W.3d 
208, error dismissed. Judgment cor¬ 
rect—Oswald T. Giles, Tex.Civ.Aiq^ 
178 S.W. 677. 

(2) In such case a mere declantr 
tion by the trial court that the case 
was tried on the assumption that 
defendant had pleaded the statute is 
not sufficient to avoid the effect of 
failure actually to ffie the plea of 
llmltatlonsL—Tri-State As8*n of Cred¬ 
it Men V. Hinson, 144 S.W.2d 881, 136 
Tex. 1, reheaTing denied 141 fl.W.ld 
721, 136 Tex. 1. 
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ing prevails, the defense of the statute of limita¬ 
tions, in an action at law, must be specially raised 
by answer or plea® in order to give plaintiff the 
opportunity to avoid the bar, if he can, by replica¬ 
tion or reply.^ 

Usually the statute may be set up by special plea® 
or answer,® and in some jurisdictions it may be set 
up in the answer or it may be specially pleaded.^® 
Wiere the statute may not be set up by demurrer, 
usually it may properly be set up answer,and 
in some jurisdictions the statute may be set up by 
answer even in cases in which it might have been 

set up by demurrer.^^ 

§ 357. -Exceptions to General Rule 

a. General considerations 

b. Where right as well as remedy ex¬ 

tinguished 


a. Ganexal Consideratioxia 

Failure to plead the statute of limitations does not 
constitute a waiver where there le no opportunity to 
plead the statute. 

The rule, discussed supra § 354, which requires 
a party to plead the statute of limitations in order 
to avail himself of its benefits is limited to cases in 
which, according to the rules of pleading prescribed 
by law, he has an opportunity so to plead, and hence 
a failure to plead the statute is not a waiver where 
there has been no opportunity to plead it,i3 as where 
the plea is not allowable^^ or where there are no 
formal pleadings.^® The defense of limitations may 
also be relied on, although not pleaded, where the 
failure to plead the statute is not the fault of de¬ 
fendant, as where the real cause of action does not 
appear from plaintiff’s pleadings but is developed 
only by his testimony,!® or where the statute of lim¬ 
itations is not matter in avoidance of the action, 


Aftor upedai axoeptloiL ovezmled 
Wh«re defendant m presenting* fact 
issues did not affirmatively plead 
statute of limitations, the question of 
limitation as a fact issue was not 
before trial court for adjudication, 
although defendant in its answer 
ur^red special exception raising, as a 
question of law, the issue of limita¬ 
tion, which exception, however, had 
been overruled —Smith v. Interna¬ 
tional Printing Pressmen A Assist¬ 
ants' Union of North America, Tex. 
Civ.Ajpp,, 190 SW2d 769, reversed 
on other crrounds. Sup, 1*98 S.W 2d 
729. 

& Ala—^Bndwell v. Brotherhood of 
Ballroad Trainmen, 150 So. <338, 227 
Ala 443—^Tucker v. Tucker, 183 So 
714, 222 Ala o95—Sibley v Bowen, 
130 So 547, 222 Ala 13—Sovereign 
Camp, W. O W, V Carrell, 119 So 
640, 218 Ala 613—Sharp v Clopton, 
117 So ■647, *218 Ala 140—Pyle v, 
Pizits, 110 So '822, 215 Ala 398— 
Xlx parte Ingalls Shipbuilding 
Oorp. 28 So 2d 808, >32 AlaApp 
609—Jefferson County v. O'Gara 
195 6o 267, 29 AlaApp. 281, cer¬ 
tiorari dismissed 195 So. 277, 239 
Ala 8. 

Del.—Gibson v Gillespie, 143 A. 544, 
4 WW.Harr. las. 

N J.—^Knabe v Hudson Bus Transp. 
Co, 168 A. 418, 111 N.JLaw 333— 
Dalton V Mayor and Council of 
City of Hoboken, 171 A. 141, 12 N. 
J.Misc. 216. 

37 C.J. p 1204 note '54. p 1216 note 70. 
7. III.—-Wall V. Chesapeake & O R. 

Co., 65 NE <682, *200 Ill. 66. 

37 C.J. p 1204 note 54, p 1205 note 
67. 

Replication or reply in avoidance of 
limitations generally see infra 5S 
876-877 

8i Ga—^Underwood ▼. American 


Book Co., 12 S.E 2d 467, 64 Ga App 
184 

Tex.—^Duckworth v Dallas County 
Levee Improvement Dxst. No. 6, 
C1V.APP, 11 S.W.2d 263. 

In action for penalty see the CJ.S 
Title Penalties 5 18, also 87 C J. p 
1217 note 72. 

3. Cal,—Pinkston v. Lieh, 119 P.2d 
1010, 48 Oal.App.2d 352. 

Ill.—^People, for Use of Hammond, v. 
Graydon, 28 NE2d 318, 806 Ill.App 
168. 

Mo.—King V City of Rolla, 130 S.W 
2d 697. 234 Mo App 16. 
la Ill.—Pierce v McClellan, 93 Ill 
245. 

37 C.J. p 1*216 note 69. 

Aaawer wtfeli effect of plea 

The defense of the statute of limi¬ 
tations may be set up by answer and, 
when so interposed, has the effect of 
a plea—Pyffe v. Fyffe, 183 NB. 641, 
350 Ill. 620 

11. Idaho.—^Mendini v. Milner, 276 
P. 313, 47 Idaho 439. 

Kan —^American Glycerin Co. v. 
Freehume, 188 P.2d 468, 157 Kan 
22 . 

37 C.J. p 1216 note 68. 

Bar not apparent on face of petition 
Issue whether cause of action stat¬ 
ed in petition is barred by limita¬ 
tions can be raised by answer when 
facts constituting bar do not appear 
on face of x>etition.—Nylander v. 
Nylander, 268 N.W. 7, 221 Iowa 1358 
—^Ritter V. Schultz, 282 N.W. 830, 
211 Iowa 106. 

12. Ark.—Boone County v. Skinner- 
Kennedy Stationery Qo., 86 S.W. 
2d 18, 191 Aik. 329. 

Ohio —Hosterman v. First Nat. Bank 
& Trust Co. of Springfield, App, 
68 N.E.2d 825. 
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37 C J. p 1211 note 16, p 1216 note 
67. 

13. Wyo —Horse Creek Cbnserva- 
tion Dist. V. Lincoln Land Co., 92 
P.2d 572, 54 Wyo. 820. 

37 C J. p 1217 note 75. 

Surety of tzujrtea 

The rule that if a representative 
or fiduciary does not plead statute 
of limitations before the filing of an 
account, the statute is waived was 
not applicable as to trustee's surety, 
where trustee's account was an in¬ 
voluntary account over which the 
surety had no control, and which was 
wholly in the hands end discretion 
of the trustee —In re Carpenter's 
Will, 187 N.T.S.2d 479. 

14b Miss—Dean v. Tucker, 68 Miss. 
487. 

37 C J. p 1217 note 76. 

Statute first shown by reply 
Where the fact that the action 
was barred was first shown by plain¬ 
tiff's reply and the code did not pro¬ 
vide for an affirmative pleading to 
the reply, failure to plead the stat¬ 
ute of limitations was not fatal.— 
Simmons v Clark, 99 P.2d 739, 161 
Kan. 431. 

15. Ark—^Boone County v. Skinner- 
Kennedy Stationery Co., 86 S.W.2d 
18. 191 Ark. 829. 

Colo.—^Model Land and Irrigation 
Co. V. Baca Irrigating Ditch Ca, 
262 P. 617. 83 Colo. 131. 

Pa.—Mosgrove v. Gtolden, 101 Ba. 
605. 

37 C.J. p 1217 note 77. 

16. Nev—Gottschall r. Melslng, 2 
Nev. 185. 

Wyo.—Oocpus JbxIs quoted la Horse 
Creek Conservation Dist. v. Lincoln 
Land Co., 92 P.2d 572, 578, 64 Wyo. 
820. 
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but is merely matter in mitigation of damages 
and where the statute of limitations has been plead¬ 
ed in the complaint it may be invoked by defendant 
in his own behalf, although not pleaded in the an- 
swer.^S In some jurisdictions a garnishee who is 
the insurer against liability of the judgment debtor 
on the judgment against whom the garnishment 
claim is based need not plead specially the statute 
of limitations applicable to such judgment^^* There 
is some authority for the view that the general rule 
that the statute must be pleaded and is waived if 
not pleaded does not apply to actions against the 
United States or against a person sued as an agent 
of the United States.^® 

h. Where Si^t as Well as Remedy Extixi- 
gnished 

« 

A statute which Is not merely a statute of Ifmlta- 
tions but which creates an absolute bar of the nght of 
action by the lapse of a certain period need not special¬ 
ty be pleaded In order to be rendered available* 

Where the particular statute is not merely a stat¬ 
ute of limitations, but creates an absolute bar of the 
right of action by the lapse of a certain period, it 
need not be specially pleaded in order to be rendered 


available it may be taken advantage of under 
the general issue, as discussed infra § 379, and in 
some cases the court may apply the statute of its 
own motion.22 Thus, where the action is based on 
a statute which makes the time of bringing the ac¬ 
tion an express condition of the right given, plain¬ 
tiff must plead the performance of such condition, 
as considered supra § 340, and defendant is not re¬ 
quired to plead the limitation in the statute to en¬ 
title him to insist on the objection that the action 
was not brought within the time limited.** 

§ 358. -As Defense to Counterclaim or 

Set-Off 

in the absence of statute qualifying or limiting the 
rule, usually the statute of limitations must be special¬ 
ly pleaded In order to render It available as a bar to a 
counterclaim; as to a set-off interposed by answer, ac¬ 
cording to some decisions It need not be pleaded by 
reply, but according to other decisions the statute must 
be pleaded. 

In order that the statute of limitations may be 
available as a bar to a counterclaim, usually it must 
be specially pleaded*^ by replication or reply,** and 
failure to set up the statute constitutes a waiver** 


17. Hass.—Slocum v. Riley, 14 N.C 
174, 14« Mass. 370. 

IS. Wash.—Holland v. TJosevisr, 186 
P. 317. 103 Wash. 142. 

19. Fla.—Horwlch Union Indemnity 
Co. ▼. Wmis, 168 So. 418, 124 Fla. 
137, 127 Fla. 288. 

20. Cal.—Tutsch v. U. 8. Director- 
General of Bailroads, 193 P. 861, 52 
Cal. 650. 

Hot estopped by pleading 

In suits against the United States, 
the Question of limitations can be 
successfully urged as a defense 
whenever it appears from the record 
that the suit is harred. and the gov¬ 
ernment cannot be estopped by 
pleadings to rely on statute of limi¬ 
tations.—Gans S. S. Line v. U. S., C. 
C.A.H.T., 105 F.2d 955. certiorari de¬ 
nied 60 S.Ct 179, 308 U.S. 613, 84 L. 
Fd. 512, motion denied 60 S.Ct. 1092, 
810 U.S. 658, 84 LFd. 1421. 

21. Oolo.—^Model Land & Irrigation 
Co. V. Baca Irrigating Ditch Co., 
262 P. 517, 83 Colo. 181. 

Mo.—^Baysinger v. Hanser, 199 S.W. 
2d 644—Lewis v. Missouri Pac. B. 
Co., 23 S.W.2d 100. 824 Uo. 
Coxpos Jnxls died In Stock v. 
Schloman, 42 S.W.2d 61, 64, 226 
Mo.App. 234. 

PsL—Commonwealth ex reL Fenton 
Storage Co. v. McClane, 85 A. 745, 
154 Pa.Saper. 246. 

Tenn.—MeSpadden v. Parkenson, 10 
TemuApp. 11—Johnson v. Bobin- 
son, 7 Tenn-App. 457. 

Tex.—Wichita Falls & S. IL Co. v. 


Durham, 120 S.W.2d 803, 132 Tez. 
143, 120 A.L.R. 1497. 

Utah —^Peterson v. Umon Pac. B. Co, 
8 P.2d 627, 79 Utah 213. 

Wyo.—Stryker v. Basch, 113 P.2d 
963, 57 Wyo. 34, 136 A.L.R. 770. 

37 C.J. p 1217 note 82. 

What law govenis 
Where the statute creating the 
cause of action also eztmgruishes the 
liability if action is not brought 
within the time fixed by the statute, 
the law of the Jurisdiction creating 
the cause of action and fixing the 
time within which It must be assert¬ 
ed controls in determining as to the 
necessity of pleadmg the statute as a 
defense.—^Lewis v. Missouri 3Pac B 
Co. 23 S.W.2d 100, 824 Mo. 266. 
Fearemptloa 

If a statute provides a period of 
peremption, or, as termed in the com¬ 
mon law, a Qualification of a given or 
particular nght, a special plea at¬ 
tacking the cause of action is not 
necessary.—^Hollingsworth v. Gchan- 
land, 99 So. 613, 155 La. 825--Caipen- 
ter V. Cox, La»A.pp, 186 So. 863. 

22. Cal.—^Beal v. United Properties 
Co., 189 F. 346. 46 GalApp. 287. 

37 C.J. p 1217 note «4. 

23. U.S.—Carpenter v. U. S., C.O.A 
N.T, 56 P.2d 828. 

Dl.—Lipcovitz V. Warren Printing 
Co., 249 IlLApp. 863. 

Mo^—Lewis V. Missouri Pac. B. Co., 
28 S.W.2d 100. 824 Mo. 266. 

H.C.—^Bfarshall Motor Co. v. Univers¬ 
al Credit Oo., 13 8.M2d 280. 218 N 
a 199. 


Utah.—^Peterson v. Union Paa R. Co« 
8 P.2d 627. 79 Utah 213. 

37 O.J. p 1217 note 86. 

2ft. Ky.—MarkweU ▼. Rahlkoff, 79 
S.W.2d 984, 253 Ky. 231. 

Mass.—Drury v. HArtigan, 43 N.B 2d 
660, 312 Mass. 175. 

87 C.J. p 1218 note 87. 

Pl eadin g not Ahowfag bar 
Where the pleading asserting the 
counterclaim does not show on its 
face that the claim is harred, the de¬ 
fense of the statute must be pleaded 
affirmatively.—Hamilton v. Wm. H. 
Swanson Film Co., Tex.Civ.App.. 206 
S.W. 674. 

Aanenflment setting up oonnteoKilaim 
Contention that proposed counter¬ 
claim was barred by statute of limi¬ 
tations was not a ground for deny¬ 
ing a motion to amend answer to set 
up counterclaim, since objection that 
claim is barred by limitations is an 
affirmative defense which must he 
specially pleaded.—State ex r^. Gold 
Creek Mining Qa. v. District Court, 
Second Judicial Dlst. In and for Sil¬ 
ver Bow County, 43 P2d 249, 99 
Mont. 33. 

25. Mo.—^Vogel V. Kennedy, 104 SL 
W. 1151. 127 MoA^pp. 223. 

87 aJ. p 1213 note 37. 

26. Iowa.—North American Nat. Ins. 
Co. V. Holstrum, 217 N.W. 239, 206 
Iowa 722, modified on other 
grounds 224 N.W. 492. 208 Iowa 
722, and followed In North Ameri¬ 
can Nat. Ins. Co. v. Jones, 225 N. 
W. 868. 
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unless the particular statute extinguishes the right 
as well as the remedy, in which case it need not be 
specially pleadcd.27 So also, usually the statute of 
limitations may not be relied on as a defense to a 
cross action or cross bill interposed by defendant, 
if the statute is not pleaded the defense is 
waived by failure to plead it.29 Under a statutory 
provision that new matter in the answer in avoid¬ 
ance or constituting a defense or counterclaim must 
be deemed controverted, however, where the an¬ 
swer sets up new matter constituting an aflSrmative 
cause of action plaintiff may rely on the statute of 
limitations as a defense thereto, without formally 
pleading it.30 Under such statute plaintiff may re¬ 
ly on the statute of limitations as a bar to a coun¬ 
terclaim without formally pleading it,3i and does 
not waive his right in this respect by failure so to 
plead without formal pleading, it is suflSicient 
for plaintiff to invoke the plea at the trial,33 but he 
must invoke the plea and bring to the attention of 
the court his purpose to offer evidence in support 
of the plea.34 In a case in which the question of 
the applicability of the statute of limitations to a 


cross complaint was involved, it has been laid down 
broadly that in equity it is not necessary to plead 
the statute.35 Where the bar of the statute to the 
counterclaim does not appear until shown by the 
evidence on the trial, and plaintiff then obtains 
leave to amend his reply and plead the statute, in 
equity, the statute, even though not actually pleaded, 
should be deemed to be pleaded.®® Under some 
circumstances, where plaintiff, by allegations in his 
original pleading, fully advises defendant of plain¬ 
tiffs claim that all rights of defendant are barred 
by the statute of limitations, failure of plaintiff 
specifically to plead the statute to defendant’s cross 
petition does not necessarily defeat plaintifiPs right 
to the benefit of the statute.87 

Set-off. Where a claim is interposed by defend¬ 
ant in his answer as a set-off, according to some 
decisions the objection that it is barred by the stat¬ 
ute of limitations ordinarily need not be taken by a 
reply in order to be availed of as a defense,®® at 
least where an abbreviated plea is used, giving the 
name only, as the words “set-off;”®® but according 
to other decisions the statute must be pleaded.^® 


afir- N.T.—Wood V. Scudder, 140 N. 

T.S. 284, 155 App.Dlv. 2<54. 
Necessity of pleading when nsrht 
haired generally see supra S 357. 

S8m Kan—Collins v. Collins, 83 P. 

2d 691, 148 Kan. 569. 

Tenn.—^Henderson v. Henderson, 14 S. 
*W.2d 714, 158 Tenn. 4*52, rehearing 
denied 17 S.W2d 16, 169 Tenn. 126. 
Tex.—Garcia v, Yzaguirre, Com App., 
213 S.W. 236—Gillian v. Day, Civ. 
App, 179 S.W.2d o76, error refused 
—Carson v. Taylor, Civ.App., 238 
S.W. 261, error dismissed. 

Tallnxe to plead and to ohjeot to tes- 
tSttony 

In an action in which defendant 
filed a cross petition for specific per¬ 
formance of an alleged oral contract 
to devise or convey land, plaintifTs 
contention that testimony introduced 
by defendant showed that the con¬ 
tract was one barred by the statute 
of limitations was without merit, in 
view of the facts that plaintiff did 
not plead eny statute and did not ob¬ 
ject to the testimony.—Hogan v. 
Brogdon, 22 iS.K 2d 54. 194 Ga. 474. 
'Secoaventioiii 

Where plaintiff has not filed a plea 
of prescription to a claim in recon- 
vention by defendant, court cannot 
supply such plea.—Passman v 
Dawkins. 0Lra.App, 6 So.2d 73. 

39k Kan.—Collins v. Collins, 83 P.2d 
691, 148 Kan. 569. 

30. CaL—^Hermosa Beach Land & 
Water Co. v. Law Credit Co., 166 
P. 22, 175 Oal. 493. 

S7 C.J. p 1231 note 92. 


31. Xn California 

(1) The rule stated in the text has 
been announced—^Unlon Sugar Co. v 
Hollister Hstate Co, 47 P.2d 273, 3 
Cal,2d 740. 

(2) In an earlier case, however, the 
view was taken that the statute of 
limitations must be pleaded as a de¬ 
fense to a counterclaim, notwith¬ 
standing the statute.—Bliss v. 
Sneath, 61 P. 848, 119 Cal 526. 

(3) In a still earlier case it was 
held that, in the case of a counter¬ 
claim which was barred by the stat¬ 
ute of limitations, under the provi¬ 
sions of the practice act plcantiff 
must be considered to have pleaded 
the statute of limitations by way of 
replication to the counterclaim.— 
Curtiss V. Sprague, 49 Cal 301. 

32. Cal.—TTnion Sugar Co. v. Hol¬ 
lister Elstate Qo., 47 P.'2d 273, 3 Cal. 
2d 740. 

33. CaJ—Union Sugar Co. v. Hol¬ 
lister Estate CO, supra 

34. Cal—Umon Sugar Co. v. Hol¬ 
lister Estate Co., supra. 

35. Ark—^Roberts v. Burgett, 191 S 
W.2d 679, 209 Ark 637. 

39. U.S.—Cooling Tower Co, Inc. v. 
Braun, CC.ACal, 1 F.2d 178. 

37. Wyo.—Stryker v. Rasch, 113 P. 

• 2d 968. <57 Wyo. 34, 136 A.L.R. 770 
33. Del — >Oorpii8 Juris olAed In 
Greer v. Moore, 166 A. 403, 404, 19 
DeLCh. 281. 

37 C J. p 1213 note 91. 

Xteu xftot speolfloally safe up 
Where defendant's answer to bill 
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for accounting did not specifically 
set up item of set-off, and set-off ap¬ 
peared when accounts were being 
stated, complainant could then raise 
defense of lizmtatlons as though stat¬ 
ute had been formally pleaded.— 
Greer v. Moore, 166 A. 408, 19 DeL 
Ch. 281. 

New matter deemed oontvovaxted 
Right to rely on bar of statute to 
claim of set-off set up In answer was 
not waived by failure to plead the 
statute, since a statement of new 
matter alleged In the answer in 
avoidance of the claim or constitut¬ 
ing a defense is deemed to be contro¬ 
verted.—^In re Clifford’s Estate, 60 
P.2d 302, 16 CalJLpp 2d 128. 

39. Tenn.—Alsbrook v. Hathaway, 3 
Sneed 454. 

•37 C J. p 1218 note 92. 

4a Ala—Tucker v. Tucker, 133 So. 
714, 222 Ala. 595. 

Tex—Couger v, Grifiin, Civ.App., 37 
SW.^d 190, error dismissed. 

37 CJ. p 1218 notes 92 [aL 93. 

Set-off dalmed In answer 

(1) In a suit in eauity, where a 
set-off is claimed in the answer, com¬ 
plainant, in order to avail himself 
of plea of statute of limitations to 
defense of set-off, must do so affirma¬ 
tively by way of special replication 
—Solimlne v. Hollander, 16 A.2d 203, 
128 N.JEQI. 228. 

(2) In the absence of such replica¬ 
tion the bar of the statute is waived- 
—SoHxmne v. Hollander, supra. 
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PlaintiiF has the right to plead the statute to a 
set-off, as discussed supra § 106, and may plead it 
by replication or reply-^i He may reply the statute 
of limitations to an account pleaded as a set-off, 
notwithstanding the claim sued on is subject to the 
same defense, which defendant omits or neglects to 
plead.^2 

§ 359. Time to Plead 

a. In general 

b. Discretion of court 

a. In General 

Usually, In order to render the statute of limita¬ 
tions available, it must be pleaded at the first stage of 
the pleading that discloses its applicability unless the 
court permits it to be pieaded at a later stage. 

The defense of limitations must be timely plead¬ 


ed*3 Ordinarily a party can rely on the statute of 
limitations as a defense only where he pleads it at 
the first opportunity, that is, at the first stage of 
the pleading that discloses its applicability,^* un¬ 
less the court permits it to be pleaded at a later 
stage, under rules stated infra subdivision b of this 
section; and if the statute is pleaded out of time, 
without leave of court, the plea will, on motion, 
be ordered to be stricken.*® Thus, unless there was 
no means of knowing at an earlier stage of the pro¬ 
ceedings that the claim was barred,*® or unless oth¬ 
er circumstances show that the statute is being in¬ 
terposed in apt time,*7 it is ordinarily too late, with¬ 
out leave of court, to plead the statute after issue 
joined and going to trial,*® by the filing of an 
amended pleading,*® after the evidence has been 
taken, and decided on by the court,®® after ver- 
dict,®i or on a new trial.®® 


41. Del.—Gibson v. Gillespie, 14S A. 
544, 4 W.W.Harr. 125. 

37 CLJ. P 1318 note 94. 

42. Ala.—Show v. Taxbrough. S Ala. 
583. 

43: XT.S. — XS, S. V. Hartford Accident 
& Indemnity Co., D.<XMd., 15 3*. 
Supp. 791. 

D.C.—Atchison & Keller v. Taylor, 
Mun.Appp., 51 A2d 297. 

Fla.—^Puleston ▼. Alderman, 4 6o.2d 
704, 148 Fla. 363. 

Amendment to plead statute see in¬ 
fra { 370. 

Waiver hy failure to plead generally 
see supra 9 354. 

Slsa timely 

H.T.—In re Carpenter^s Will, 40 N. 

T.S.2d 18. 

Sales of oonrt 

(1) Pleas of limitation must he 
filed within time required by rules of 
court.—Snyder v. Cearfoss, Md., 51 
A.2d 284—liichtenberg v. Joyce, 39 
A2d 789, 183 Md. 689. 

<2) Plea of limitations was filed 
seasonably notwithstanding it was 
not pleaded by regular rule day as 
required by rule of court, where 
clerh's copy of declaration delivered 
to defendant contained misleading 
notice as to return date and time in 
which to plead, and so did not con¬ 
form to exception to rule relieving 
defendant of necessity of pleading 
limitations on rule day if clerk failed 
to deliver copy of declaration accord¬ 
ing to rule, and defendant’s plea of 
limitations was filed within ten days 
after demurrer to declaration was 
decided, after court had extended 
time for filing plea of limitations un¬ 
til ten days after disposition of de¬ 
murrer.—Snyder v. Cearfosa supra. 

4a Or.—Abraham v. Mack, 273 P. 
711, 180 Or. 32, rehearing denied 
278 P. 972, 130 Or. 32. 

Utah.—Cozpns Jnzis qnoted ia Ogden 


City Corporation v. Industrial Com¬ 
mission, 69 P.2d 261, 262, 92 Utah 
423—Coipns iriuis cited la Chief 
ConsoL Mining Co. v. Industrial 
Commission, 4 P.2d 1083, 1084, 78 
Utah 447—Utah Delaware Mining 
Go. V. Industrial Commission, 289 
P. 94. 76 Utah 187. 

37 O.J. p 1218 note 97. 

I waiver not showa 

Defendants' failure to raise ques¬ 
tion of limitations within fifteen 
days after receiving complaint was 
not waiver of limitations defense.— 
Lau V. Pontiac Commercial & Sav¬ 
ings Bank. 244 N.W. 283. 260 Mich. 
73. 

Xn Ijouislaaa 

(1) The plea of prescription may 
be filed at any tlma—Gardiner v. 
Montegut, App., 175 So. 120, reheaiv 
ing denied App., 176 So. 227— 
Chachere v. Moses George 4b Son, 
App, 165 So. 522—^37 CIJ. p 1218 note 
97 [dl. 

(2) It 'has also been stated that, 
under Rev.Civ.Code art 3464, a plea 
of prescription, being peremptory In 
Datura may be filed at any stage of 
the case, where only a question of 
law Is Involved.—Pardue v. United 
Gas Public Service Co. D.CLia., 28 
F.Supp. 347, affirmed, C.CA., Union 
Producing Ca v. Pardua 2.17 F.2d 
225. 

(3) A plea of prescription attack¬ 
ing notes held hy creditors of the 
successions of a deceased husband 
and wife was a special plea which 
should have been filed when adminis¬ 
trator's sale was applied for and not 
collaterally after completion of trial 
of suit attacking administration and 
sala—Kelley v. Kelley, 3 So.2d 441. 
193 IsL 338. 

45. U.S.—Seott V. I^wls, D.CL. 21 F. 

Oas.No.12,589, 2 Cranch 293. 

Md.—Washington, etc., Turzq^. Boad 
V. State, 19 Md. 239. 

4 . 0 ^ 


! 461 Fhlllpplna—Guazo v. Bamireit 
132 PhUippine 492. 

Fact shown by evidsnoe 

(1) In action between eotenants 
for contribution for removal of en¬ 
cumbrance, plea of limitations, made 
at trial when date of payment was 
first shown, was timely.—Lawrence 
V. Melvin. 211 H.W. 410, 202 Iowa 
866 . 

(2) Where nonuser period, on 
which conservation district was rely¬ 
ing for an abandonment by landown¬ 
er of water rights for nonuser, was 
not disclosed until all of district's 
evidence was submitted, and land¬ 
owner then asked for Judgment on 
ground that any action for forfeiture 
of water rights was barred by limi¬ 
tation, step taken by landowner was 
equivalent to a plea of limitations, 
made as soon as it became at all 
clear just what district’s claim as to 
Bonuser actually was.—Horse Creek 
Conservation Dist v. Lincoln Land 
Co., 92 P.2d 572, 54 Wyo. 320. 

47. Colo.—Walters v. Webster. 128 
P. 952, 52 Colo. 549, Ami.Caal914A 
23. 

37 C.J. p 1218 note 2. 

48L Ohio.—Sheets v. Baldwin, 12 
Ohio 120. 

37 C.J. p 1219 note 4. 

49. Colo.—Walters v. Webster, 123 
P. 952, 52 Colo. 549, Aim.Caal914A 
23. 

KJr.—Ichenhauser Co. v. Landyzn, 
155 S.W. 738, 153 Ky. 316. 

50. Fa.—Cake v. Bird. U A. 774. 

37 CJ. p 1219 note 6. 

5L Pa.—^Healey v. Bowman. 115 A. 
184, 271 Pa. 293. 

52. Iowa.—Armstrong v. City of Des 
Moines, 6 H.W.2d 287, 382 Iowa 
711. 

37 aj. p 1219 note i. 
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Pleading the statute is timely, however, if it is 
pleaded after an amendment to plaintiff’s pleading, 
where there was no right to plead the statute prior 
to such amendment5® The statute may be raised 
in the answer, after the overruling of a demurrer 
or plea based on limitations and leave to plead 
over®^ or after a motion to dismiss on the ground 
that the cause of action is barred by the statute is 
denied.5® Where the statute extinguishes the right 
and not merely the remedy, as considered supra § 
357 b, if the facts appear in the general pleadings 
and proof defendant may invoke the statute in a pe¬ 
tition to rehear.®® Any irregularity as to the time 
of filing the plea is waived where plaintiff files a 
replication and defendant joins issue thereon.®^ 

After rule day or default. It has been held or 
recognized that the statute of limitations cannot be 
first pleaded after the opening of a default,®® and 
ought not to be permitted, as a rule, after the ex¬ 
piration of the rule day.®® According to some cas¬ 
es, however, the statute of limitations may be plead¬ 
ed at the first term after default or office judg¬ 
ment®® 


b. Discretion of Conrt 

Usually where the plea of the statute of limitations 
has not been interposed at the proper time the court. 
In the exercise of a sound discretion, may permit, or 
may refuse to permit, it to be interposed subsequently. 

Although a plea of the statute of limitations has 
not been filed at a proper stage of the pleadings, 
usually the court, in the exercise of a sound dis¬ 
cretion and in the furtherance of justice, may per¬ 
mit it to be filed at a later stage,®1 or may refuse 
such permission,®® especially where there has been 
negligence and there is no pretense of merits.®® 

§ 360. Sufficiency of Allegations 

Generally the statute of limitations must be plead¬ 
ed by alleging the facts which show that the cause of 
action Is barred by the statute, except in Jurisdictions 
In which It Is permissible to plead the statute by spec¬ 
ifying the particular statute claimed to be applicable. 

The statute of limitations ordinarily must be 
pleaded by stating the facts which show that the 
cause of action is barred by the statute,®^ or, in 
some jurisdictions, it may be pleaded by specifying 


59, Ill—^Mann t. Olty of Chicago, 
42 N.EI'2d 862. 815 IlLApp 179. 
followed in McCausland v. City of 
Chicasro, 42 N.E.2d 867. 316 JU.App. 
211 . 

54. D.C—^Ejioedler v Meloy. 9 DO. 
239. 

37 C J. p 1219 note 9. 

55. N.T.—Gottfried v. Gottflned. -SS 
NTS.2d 50, 269 App,Div. 413, 

56. Terni—^MeSpadden y. Parkenson, 
10 Tenxi.App. 11 

57. Iowa—^PlKBiiix Ins Co. v. Dank- 
wardt, 47 Iowa 432. 

Md—^Stockett v. Sasscer, *8 Md 374. 

58. U.'S,—Smith v. Stoops, DC., 22 
F.Cas.No.13.110, 1 Cranch C.C. 288. 

Ark.—State v. Jennings. 10 Ark. 428. 
Whether statute of limitations. 
Meritorious defense constituting 
ground for openiner default Judgr- 
ment see Jud^rments S 3®® c. 
Should be excluded as defense on 
apeningr default Judgment see 
Judgments S 337 k (8) (c). 

59. Md.—-Kunkel v. Spooner, 9 Md. 
462, 66 Am.D 332. 

37 C.J. p 1219 note 13. 

66. SD.—Garvie v, Greene, 70 N^.W. 

847, 9 S D. 608. 

37 C J. p 1219 note 14. 

61. Cal.—^People v Honey Ijake Val¬ 
ley Irr Dist, 246 P. 819, 77 GaJ. 
App. 3>67. 

Utah.—Attorney General of UtaJi v. 
Pomeroy, 73 P.2d 1277, 93 Utah 
426,' 114 AJLR 726—Oozpuji Jnrls 
quoted tak Ogden City Corporation 
V. Industrial Commission, 69 P.2d 
261, 262, 92* Utah 493—Coipuji Jwds 


cited In. Chief Consol. Mining Co v. 
Industrial Commission, 4 P.2d 1083, 
1084, 78 Utah 447 
37 C.J. p 1219 note 16. 

Discretion in grantmg amendment to 
plead statute see infra S 870. 
Dlsoxetlon li4ld not abused 
Va—Vance v. Maytag Sales Corpo¬ 
ration, 165 S.E. 393. 159 Va. 373 

62. Wis—Dreger v Tarrant, 162 N. 
W. 481, 165 Wis. 414. 

87 C J p 1219 note 17. 

Proceedings for CMCountlng by trus¬ 
tee 

Surety on bond of testamentary 
trustee having failed to plead statute 
of limitations as bar to beneficiary's 
petition to compel an accounting by 
trustee should not be permitted to 
plead the statute as a bar after case 
was closed by filing an answer nunc 
pro tunc.—^In re Carpenter's-Will, 40 
N.T.S 2d 13. 

63. U.S.—^Reed v. Clark, C.C.Mich, 
20 F.Oas Ho 11,643, 3 McLean 480. 

64. Ala.—^Rowe v. Bonneau-Jeter 
Hardware Co, 16 So'2d 689, 245 
Ala. 326, 168 A.L R 1266. 

Colo.—Schoollield v. Second Dist. No. 
1 in C/Uster County, 70 P.2d 353, 101 
Colo '56. 

Fla—Brownson v. Hannah, 111 So 
731, 93 Fla 22'3, 51 ALR, 976. 

Ill—^Farrow v. Bldred Drainage and 
Levee Dist., 268 Ill App. 432. 

Iowa—^Murphy v. Hahn, 223 N.W. 
756, 203 Iowa 698—Conklin v. 

Towne, 216 N.W. 264, 204 Iowa 916. 
Kan.—Tarkowski v Banks, 101 P2d 
893, 151 Kan. 898 
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Ky—Corpus Juris cited lu Slade t. 
Bryan. 184 S.W.2d 873. 876, 299 Ky. 
182—City of Covington v. McKin¬ 
ney, 92 SW.2d 1, 268 Ky. 131— 
Ooxpiis Juris quoted la Bedford v. 
Crowe's Adm'x, 7 S.W2d 842, 844, 
225 Ky. 142. 

Md.—Lichtenbergr v. Joyce, 39 A.2d 
789, 183 Md. 689. 

Tex—Steele v. Glenn, Civ.App., 67 S. 
W.2d 908, error dismissed Glenn v 
iSteele, 61 S.W.2d 310, 141 Tex. 565. 
Wis.—Krestich v. Stefanez 9 N.W. 

130, 243 Wis. 1, 161 A.L R. 1022. 

37 C.J. p 1219 note 19. 

Pacts to bzinfif case within paxtieu- 
lar statute 

(1) In an action on a note, it is 
necessary for defendant to allege 
that he did not adopt the prmted 
word "seal" after his signature as his 
seal, in order successfully to assert 
that action is on an unsealed instru¬ 
ment and barred by the statute of 
limitations applicable to such ac¬ 
tions.—Roberts v. Grogan, 21 S.E3d 
829, 222 N.C 30 

(2) In an action to foreclose a 
mortgage and to ohtcun a personal 
judgment against indorser of a note, 
indorser, in order to show that a 
longer statute of limitations did not 
apply and to bring the case within a 
shorter statute, should plead the es¬ 
sential facts, such as that indorser 
did not know that note was secured 
by mortgage or that note was not so 
secured at time of indorsement.— 
Scoville V Johnson, 8 S.K2d 543, 190 
S.C 467. 



:a C.J.S. 

rhe particular section or subdivision of the statute 
under which it is claimed the action is barred, as 
discussed infra § 361. However, ordinarily no par¬ 
ticular form of plea is required,and although the 
pleading of the statute should be explicit and spe¬ 
cial, so that the party against whom it is opposed 
may be put on his guard,®® and should aver that the 
time prescribed as a bar by the statute has elapsed,®7 
the words of the statute need not be followed;®® 
and it is generally held sufficient to make a plain 
statement of such facts as are necessary to apprise 
plaintiff of the fact that defendant relies on the 
statute and to show that the statute is applicable 
to the alleged cause of action.®® Defendant is nei¬ 


§ 360 

ther required nor permitted to allege matters of 
law-*^® 

Generally it is sufficient to allege that the cause 
of action accrued beyond the statutory period be¬ 
fore the commencement of the action or that it did 
not accrue within the statutory period, as consid¬ 
ered infra § 362, or that the cause of action ^is 
barred by the statute of limitations of [a designat¬ 
ed number of] years.”^! It has also been held or 
recognized that, where the fact that the claim is 
barred by the statute appears on the face of the 
petition or complaint, a general allegation that the 
claim is barred by the statute is sufficient,^® or, as 
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Vaoto not app«axliiir la. p 1 ailiiti,frB 

Any fact, not appearing* on the face 
of plaintiiTs statement of his cause 
of action, which tends to show that 
the action is barred by limitations 
should be pleaded and brought to the 
attention of the court at the trial.— 
Iiorberg t. Jaynes. Mo.App., 298 S.W. 
1659. 

WaaA of allegation of speclflo statute 
aabd of sniBoleiiit facts 

Answer which set up no specific 
statute and which did not allege any 
facts to bring case within any stat¬ 
ute of limitations was insufficient.— 
McNamara v. Powell, 7 N.Y.S.2d 141, 
168 Misc. 806, modified on other 
grounds 11 N.Y.S.2d 491, 2o6 App. 
Biv. 554, reargument denied 12 K.Y. 
S.2d 773, 257 App.Dlv. 9113. 

XMseoveiy of fraud 

Where plaintiiTs petition setting 
up defendant’s fraud is not subject to 
exception, in order to raise Issue of 
limitations defendant should allege 
fact that plaintiff discovered fraud 
or acquired knowledge of facts which 
would have led a reasonably prudent 
person to make such discovery, at a 
time from which, by the running of 
the statute thereafter, the cause of 
action would be barred.—Steele v. 
Glenn, OivApp., 57 S.W.2d 908, error 
dismissed Glenn v. Steele, 61 S.W. 
2d 810, 141 Tex. 565. 

Aetton against fozeigu ooxpoxaifelon. 

Where the right of a foreign cor¬ 
poration to avail itself of a statute 
of limitations of the state in which 
action against such corporation Is 
brought depends on compliance with 
a statutory requir^nent that such 
corporation shall maintain a resident 
agent on whom process may be 
served, such corporation, in setting 
up the statute of limitations, must 
allege compliance with such statu¬ 
tory requirement.—Nevadar-Douirlas 
ConsoL Copper Co. v. Berryhill. 75 
P.2d 992, 58 Nev. 261. 

Xa aai aetion. of trespass to try ti¬ 
tle^ the statute of limitations must 
be pleaded in such form as to give 


notice of what is claimed.—Cunning¬ 
ham V. TVandtzen, 26 Tex. 34—63 C. 
J. p 1175 notes 94 Ea], 95. 

Statute not pleaded 

(1) Answer pleading laches, delay, 
and negligent conduct did not plead 
statute of limitationa—Johnson v. 
Antry, Mo.. 5 S.W.2d 405. 

(2) In action against holder of tax 
deed to quiet title, defendant’s plea 
that any claims of plaintiff to inters 
eat in realty involved were adjudi¬ 
cated in tax foreclosure proceeding 
and that such adjudication had be¬ 
come final did not raise question 
whether action was barred by statute 
of limitations.—^Magnolia Petroleum 
Co. V. Moyle, 175 P.2d 133, 162 Kan. 
133. adhered to on second rehearing 
182 P2d 127, 163 Kan. 368. 

65. Tex.—Worth v. Rosen, CIvAlPP, 
203 S.W. 84, affirmed, Com.App., 
228 6.W. 933. 

Wls.—^Ruggles V. Pond du Lac Coun¬ 
ty, 23 N.W. 416, 63 Wis. 306. 

65. Ky.—Gozpu Jhzls quoted iu 
Redford v. Crowe’s Adm'x, 7 S.W. 
2d 842, 844, 225 Ky. 142. 

37 C.J. p 1220 note 22. 

67. Ky.—Oozpos Ornzls quoted in 
Redford v. Crowe’s Adm’x, 7 S.W. 
2d 842, 844, 225 Ky. 142. 

37 O.J. p 1220 note 23. 

6B. Md.—^Brooks v. Preston, 68 A. 
294, 106 Md. 693. 

69. la—Pyffe V. Pyffe, 183 N.B. 
641, 350 Ill. 620. 

Ky.—Ckizpus tads quoted 3u Red¬ 
ford V. Crowe’s Adm'x, 7 S.W.2d 
B42, 344, 225 Ky. 142. 

37 C.J. p 1220 note 25. 
pacts within advensazy’s knowledge 
or dependent on his evidence 
Peicts presumably within advez^ 
sary’s special knowledge or such as 
depend on his evidence and cannot 
be admitted by party pleading stat¬ 
ute of limitations without prejudice 
are not within rule requiring pleader 
to advise adversary of essential 
facts, and pleader may make plain 
his intent to rely on statute and 
await evidence demonstrating its ap- 
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plicability.—Schoolfield v. School 
Dist. No. 1 In Custer County, 76 P. 
2d 353, 101 Colo, 56. 

Facts apparent of record 

(1) Pleader of limitations need 
only allege facts which do not ap¬ 
pear from record and which he must 
prove in order to sustain his plea. 
—Lichtenberg v. Joyce, 39 A-2d 789, 
183 Md. 689. 

(2) Accordingly omission of alle¬ 
gation that suit was not Sled with¬ 
in specified period after a specified 
date was not fatal since such fact 
was one which was before the court 
by virtue of the docket entries and 
its own records —Lichtenberg v. 
Joyce, supra. 

Pleading held suillolent 
Ala.—Barber v. Martin, 200 So. 787, 
240 Ala. 656. 

Iowa—^Monast v. Manley, 293 N.W. 
12, 228 Iowa 641—Conklin v. 

Towne, 216 N.W. 264, 204 Iowa 916. 
La,—Cordino v. Liberty Realty & 
Securities Co., 133 So. 434, 172 La. 
170. 

Md.—Lichtenberg v. Joyce, 39 A.2d 
789, 183 Md. 689. 

Tex.—Goodrich v. First Nat. Bank, 
Civ.App., 70 S.W.2d 609, error re¬ 
fused—Nolan County v. Yar^ 
brough, Civ.App., 34 SW.2d 302— 
Moore V. Krenek, Civ.App., 17 S.W. 
2d 89, reversed on other grounds 
Moore v. Krenex, Oom.Appw, 39 6. 
W.3d 838. 

Affidavit of defense hCUl sufficient 
Ill.—^Thayer v. Bolender, 250 lUJVpp. 
16. 

TO. Cal.—^Boyd v. Blankman, 29 OaL 
19. 87 Am.D. 146—^Tofte V. Tofte. 
54 P.2d 1137, 12 CALApp. Xll. 

TL Ala.—Najriivme, C & T. U B. ▼. 

Hill. 40 So. 612. 146 Ala. 240. 

37 C.J. p 1220 note 27. 

Substaotlal oompUasoe with statiu 
tozy form held sufficient 
AJe,—Kirkland v. Jefferson County, 
12 So.dd 347, 244 AJa. 69. 

7SL Colo.—Lit<k V. Bryant, 193 p. 
289, 46 Colot 16h 
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sometimes stated, in such case defendant need only 
invoke the remedy or protection of the statute,"^® 
but as a general rule it is not sufficient merely to 
aver as a conclusion of law that the action is barred 
by the statute of limitations,74 or to allege merely 
that defendant pleads or relies on the statute of 
limitations,75 or that the complaint does not state 
facts sufficient to constitute a cause of action.^® It 
is not necessary, after pleading the facts constitut¬ 
ing the bar, to add the conclusion of law that de¬ 
fendant therefore pleads the statute in bar of the 
action.77 

In general the plea of limitations should be ap¬ 
propriate to plaintilFs pleading.78 

In equity. In some jurisdictions a distinction is 
made with respect to a pleading of the statute in 
equity, and the same strictness and formality is not 
required as at law,79 and, where the statute is re¬ 
lied on in the answer, as much strictness is not re¬ 
quired as in a plea.90 It is permissible to raise the 
question of limitations in general terms in the an- 
swer,5i and anything in an answer in equity which 
will apprise plaintiff that defendant relies on the 
statute of limitations will be sufficient, if such facts 


are stated as are necessary to show that the statute is 
applicable.52 It is incumbent on defendant, howev¬ 
er, to apprise plaintiff that the statute is relied on,93 
and the better practice is to allege facts which in¬ 
dicate that the statute is applicable.*^ 

With general issue. The statute of limitations 
may be pleaded specially, either with or without the 
general issue.*® 

Hypothetical allegations. Allegations that, if a 
cause of action existed in favor of plaintiff against 
defendant, it has been barred by limitation, have 
been held sufficient.*® According to some cases, 
however, since the plea is, in its nature, a plea in 
confession and avoidance, if it does not confess the 
cause of action which it seeks to avoid, or contains 
an expression inconsistent with an acknowledgment 
that there once was a cause of action, it is defec- 
tive.*7 

Waiver of objection. Objection to the sufficiency 
of the plea of the statute will be deemed to have 
beep waived where the opposite party fails to ob¬ 
ject thereto at the proper time and in the proper 
manner.** 


Ky.—^Lilly v. Farmers Nat Bank; 56 
SW. 722, 22 Ky.L. 148. 

73- Ky—Slack v. Bryan. 184 S.W 
2d 873, 299 Ky. 132. 

74. BCy—^Bedford v. Crowe's Adm'x. 
7 S.W.2d 642, 226 Ky. 142 

Wis.—^Krestich v. Stefanez, 9 N.W.2d 
130, 243 Wis. 1. 151 ALR 1022. 

37 C.J. p 1220 note 29. 

Oeneral pleia of prescrlptioa is too 
vagrue and Indefinite to enable court 
and other party to suit to determine 
Just what pleader relies on and na^- 
ture of evidence he expects to pro¬ 
duce to support plea.—Nellson v. 
Haas, La.App, 199 So. 202. 

Where pJalntHTs pleadings do not 
contain facts showing that the ac¬ 
tion IS barred, the text rule applies 
—Slack V. Bryan, 184 S.W2d 873. 
299 Ky. 132. 

75. Ky.—Woodward t. Kndees, 6 
Ky L. 608, 12 Ky.Op 427. 

N.C—Citizens' Nat. Bank v. Gaston 
County Farmers' Union Warehouse 
Co., 90 S.B. 698. 172 N.C. 602. 

37 C.J. p 1221 note 30. 

Tw 

(1) Where the statute allows de¬ 
fendant to file a brief statement of 
special matter of defense, it has 
been held that a mere allegation 
that he pleads the statute of limita¬ 
tions IS sufficient—Solon Ministerial 
& School Fund v. Rowell, 49 Me. 330. 

(2) Statute of limitations was suf¬ 
ficiently pleaded where defendants 
pleaded general Issue with brief 


I statement and filed required specifi¬ 
cations of defense.—Weeks v. Hick¬ 
ey, 151 A. 890, 129 Me 339. 

76. Ua.—Succession of Thompson, 
186 So. 1. 191 La. 480. 

Neb.—Dufrene v. Anderson, 98 N.W 
139, 67 Neb 136. 

77- NY.—^Tudor v. Ebner, 98 N-T.S. 
1067, 104 AppDlv. 562, affirmed 
76 N.E. 1134, 182 N.T. 562. 

N.C.—^Pipes V. North Carolina Mica 
Mineral & Lumber Co., 44 S.E. 114, 
132 N.a 612. 

78. Md.—Conowingo Land Co. v. 

McGaw, 93 A. 222, 124 Md. 643. 
GLass of elalmH 

Flea of statute of limitations must 
apply to particular claim or class 
of claims.—Sanders v. Merchants' 
State Bank of Centralla, 182 N.K. 
897, 349 IIL 647. 

Fleadlngs held InsuAolent 
U.S.—General Petroleum Corporation 
of California v. Seaboard Termi¬ 
nals Corporation, D.CMd., 19 F. 
Supp. 882. 

lU.—^Farrow v. Eldred Drainage and 
Levee District, 268 IlLApp. 432. 
La.—Houghton v. Houghton, 116 So. 
493, 165 La. 1019. 

79- Va,—Shield v. Brown, 186 S.E. 

33, 166 Ya. 596. 

37 aj. p 1221 note 33. 

8a Ala.—^Maury v. Mason, 8 Port. 

211 . 

37 C.J. p 1221 note 34. 

81. Yh.—Shield v. Brown, 186 S.B. 
83, 166 Ya. 696. 
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82. W.Ya.—Talbott v. Woodford, 87 
S E. 580, 48 W.Ya. 449. 

37 C J. p 1221 note 35. 

Pleading held sufficient 
Ill—Pyffe V. Pyffe, 183 NJB3. 641, 
350 Ill. 620. 

Iowa.—^Murphy v. 1223 N.W. 

756, 208 Iowa 698. 

83. Ya.—Shield v. Brown, 186 SJSL 
33, 166 Ya. 596. 

Answer held insufficient 
Ya.—Shield v. Brown, supra- 

84. Ya.—Shield v. Brown, supra. 

85- N.a —^Pegram v. Stoltz; 67 N.C. 
144. 

37 C.J. p 1221 note 36. 

88. Ill.—Fish V. Farwell, 43 N.BL 
367, 160 Ill. 236. 

37 C.J. p 1226 note 7. 

87. R.L—^Marchant v. Yalley Falls 
Baptist Church, 6 R.I. 24. 

37 C.J. p 1226 note 9. 
rieadlag held insnffloient 
Tenn.—^Russellville Bank & Trust 
Co. v. McGhea 65 S.W.2d 202, 6 
Tenn App. 460. 

88. Cal-Tofte ▼. Tofte, 54 P.2d 
1137, 12 Cal App.2d 111. 

Tex.—Watts v. Gibson, Clv.App., 38 
S.W.2d 777. 

37 ax P 1321 note 37- 
Waiver of: 

Defense of statute by demurrer or 
by failure to demur see supra I 
350. 

Plea of statute see infra 8 371. 
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§ 361. -Reference to Particular Statute 

a. In general 

b. Reference to wrong statute 

a. In General 

According to some decisions it Is essential to plead 
with certainty the particular statute on which the 
pleader relies; but according to other decisions, where 
the facts showing that the statutory period has ex¬ 
pired are alleged. It is not essential to specify a par¬ 
ticular statute. 

According to some decisions a party desiring to 
avail himself of the statute of limitations must plead 
with certainty the particular statute on which he 
relies.*® According to other decisions, however, 
where the facts showing that the time limited for 
bringing the action has expired are stated in the an¬ 
swer, it is not necessary to allege that any partic¬ 
ular statute is relied on,®® although it may be the 
better practice to do so.®l Where, however, defend¬ 


ant claims the benefit of a statute of limitations 
which applies only to a particular class of cases, he 
must plead it specially.®* A repealed statute, under 
which the cause of action had been barred, must be 
specially pleaded; otherwise the plea of limitations 
will be considered as applying only to the law in 
force.®® 

In some jurisdictions the statute of limitations 
may be pleaded by stating generally that the cause 
of action is barred by the provisions of a particular 
section of the statute, designating it®^ It is some¬ 
times required that the number of the section must 
be given, and also the particular subdivision there¬ 
of, if it is divided,®* although it has been held that 
a pleading of the section of the statute, without 
specifying the particular subdivision^ is sufficient in 
the absence of objection thereto.®® A mere refer¬ 
ence to the statute by chapter has been held too in¬ 
definite and uncertain properly to raise the issue as 


89. Mo.—^Murphy v. De France, 15 
S.W. 949, 105 Mo. 53, reheard 16 
S.W. 361, 105 Mo. 53. 

37 C.J. p 1221 note 38. 

ZUafbazmaiLt proceeding 

Defense of limitations was not 
available in a proceeding for disbar¬ 
ment of attorney where no particu¬ 
lar statute of limitations was speci¬ 
fied.—In re Noell. 96 S.W.2d 213, 234 
Mo.App. 1162. 

Zn ZlUiiols 

(1) The rule stated in the text has 
been announced.—^Murphy v. Park 
Ridge, 131 N.R. 256, 298 Ill. 66. 

<2) In a comjMLratively recent 
case, however, it was held that in a 
partition suit facts alleged showing 
that suit was not brought within 
time fixed by statute sufficiently 
pleaded statute, although not speci¬ 
fying expressly section creating lim¬ 
itation.—Pyfle V. Fyife. 183 N,E. 641, 
350 Ill. 620. 

X& Xkmlslama 

(1) Defendant, pleading prescrip¬ 
tion, must designate particular pre¬ 
scription relied on.—Middleton v. 
Grishman, 7 Ija.App. 353. 

(2) A person pleading prescription 
must clearly and specifically desig¬ 
nate the prescription relied on to 
support his ownership of property 
involved.—^Neilson v. Haas. App, 199 
8o. 203. 

(3) Plea of proscription to action 
on note and mortgage aimed neither 
at the note nor at the mortgage but 
at the action Itself and in bar there¬ 
of was insufficient—^Bai^c of Mont¬ 
gomery V- Calhoun, App., 146 So. 51. 

90, Cat—Osborn v. Hopkins, 117 3?. 
519, 160 CaL 501. Ann.Cas.l913A 
413. 

37 aJ. p 1221 note 39. 

M C.J.S.-32 


Court’s applicatioxL of facts to law 
Defendant is required to state 
facts which bring case within appli¬ 
cation of statute, and then court will 
apply facts to law.—Boyd v. Blank- 
man, 29 Cal. 19, 87 AncuD. 146—^Tofte 
V. Tofte, 54 P.2d 1187, 12 Cal.App 2d 
111 - 

91. Puerto Rico.—Hernandez v. P4- 
rez, 17 Puerto Rico 579. 

92i U.S.—Gill V. Frances Inv. Co.. 

G.CA.Cal., 19 F.2d 880. 

Cal.—^Howell v. Rogers, 47 Cal, 291. 

93. Iowa.—^Foxssrth v. Ripley, 2 
Greene 181. 

94. cal.—Miller v. Dane, 116 P. 58, 
160 Cal. 90. 

37 C,J. p 1222 note 44. 

AlLegatioii as to xesldemoe 

(1) In view of a code provision 
that, in pleading the statute of lim¬ 
itations, it Is not necessary to state 
facts constituting the defense but 
that it may be stated generally that 
the cause of action is barred by 
a named section of code of civil pro¬ 
cedure, in an action on open account 
contracted in another state, defend¬ 
ant may plead local statute of limi¬ 
tations by reference to section num¬ 
bers without alleging presence in 
state for statutory period.—^Bahn v 
Fritz’ Estate, 10 P.2d 1061, 92 Mont. 
84. 

(3) In such an action answer, al¬ 
though containing unnecessary alle¬ 
gation of more than five years’ local 
residence, which referred to various 
code provisions fixing periods of lim¬ 
itations, was sufficient.—^Bahn v. 
Frit 2 f Estate, supra. 

Pleading soAoisBt 
Iowa.—^In re Sarhaughls Estate, ^ 
N.W.2d 105, 231 Iowa 320. 
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Befezenoe to genszsl or introductozy 
seorUon. 

Allegation that claims had ma¬ 
tured more than ten years before 
commencement of action thereon and 
were therefore barred under provi¬ 
sions of designated statute sufficient¬ 
ly alleged the bar of the statute of 
limitations, although statute cited 
was the general statute relative to 
commencement of actions other than 
for the recovery of real property — 
Jennings v. Morehead City, 39 SJS. 
2d 610, 226 N.a 606. 

95. Cal.—^Davenport v, Stratton, 149 

P.2d 4, 24 Cal.2d 232—Hart v. An¬ 
drews Bros., 86 P.2d 861, 30 Gal. 
App.2d 556—Overton v White, 64 
P.2d 758, 18 CaLApp.2d 567, rehear¬ 
ing denied 65 P.2d 99, 18 CaLApp. 
2d 567—Calvary Presbyterian 

Church of South Pasadena v. Bry- 
don, 41 P.2d 377, 4 CalApp.2d 676. 

Utah.—^American Theatre Co v. 
Glasmann, 80 P.2d 922, 95 Utah 
303. 

37 C.J. p 1222 note 45. 

Su^lnsage 

Where the proper subdivision of 
the statute is referred to, an addi¬ 
tional reference in the answer to an¬ 
other subdivision is surplusage and 
is harmless.—^Holser v. Monterey 
County Trust & Savings Bank, 74 
P.2d 1056. 24 Cal.App.2d 277. 

Waiver of dofanse 
Where maker failed to plead the 
subdivision of the statute of limita¬ 
tions relied on by him to defeat ac¬ 
tion on notes, defense of statute of 
limitations was waived.—Hart v. 
Andrews Bros., 86 P.2d 861, 80 Oak 
App 2d 556. 

96. CaL—Churchill v Woodworth^ 
84 P. 155, 148 Cal. 669, 118 Am SJk 
324. 

37 CLJ. p 1222 note 46. 
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to limitations.^^ It has been held, however, that, 
where defendant relies for answer »n any provi¬ 
sion of the statute of limitations, he need not nec¬ 
essarily plead all statutes on which he intends to 
rely in separate defenses-®* 

b. Beference to Wrong Statute 

Usually a pleading which sets off a statute of Ilm- 
Itatlans which is not appllcabfe to the cause of action 
to which the statute is interposed le bad and the pleader 
cannot invoke the protection of another statute. 

Where a statute of limitations is pleaded which 
is not applicable to the cause of action claimed to 
be barred, the plea is bad,®® and as a general rule 
the protection of another statute which is not plead¬ 
ed cannot be invoked^ except where all the facts 
necessary to bring the case within the proper stat¬ 
ute are alleged.® For instance, where a shorter pe¬ 
riod of limitation than the one applicable to the 
case is pleaded, the plea is bad and the benefit of the 
longer and correct limitation which might have been 
pleaded cannot be invoked.® It has also been held 
that a ‘ shorter period of limitation cannot be in¬ 


voked where a statute containing a longer period it 
pleaded.^ According to other cases, however, pro¬ 
ceeding on the theory that the greater includes the 
lesser, an answer setting up that the cause of ac¬ 
tion did not accrue within a specified number of 
years is a good plea of the statute of limitations for 
any period not over that number of years.® De¬ 
fendant may set up several of different statutes of 
limitation and thereby leave to the court the func¬ 
tion to determine which is applicable after all the 
evidence has been adduced.® 

§ 362. -Allegations as to Accrual of 

Cause of Action 

In general a plea of the statute of limitations must 
show that the cause of action, did not accrue within the 
statutory period. 

Except where the time when the cause of ac¬ 
tion accrued appears from the complaint or peti¬ 
tion,^ usually a plea of the statute of limitations 
should refer to the time when the cause of action 
accrued.® It is generally held suflScient to allege 


97. Anz.—Hyder v. ShAmy, 40 P.2d 
974, 45 Ariz 130. 

98. Cal.—^Tofte v Tofte, 54 P.2d 
1137, 1*3 Cal.App.3d 111. 

99. U.S.—General Petroleum Corpo¬ 
ration of Califorma v. Seaboard 
Terminals Corporation, DO.H<d. 19 
F.Supp 382. 

Mont.—GozpuB Jozla quoted la Reed 
V Richardson, 20 P.2d 1054, 1055, 
94 Mont. 34. 

Okl—Cozpas JUsela quoted In Blunck 
V. Blunck, 44 P.2d 963. 964, 966. 

172 Okl. 255. 

87 C.J. p 1232 note 47. 

1. Ariz.—iCoxpuz juxls cited In But¬ 
ton V. Wakelin, 15 P.2d 956, 958, 
41 Ariz. 84. 

Cal.—Pedro v. Soares. 64 P,2d 776, 
18 Cal.App.2d 600. 

Ill.—Addante v. Pompllio, 25 KB.2d 
123, 303 Ill APP 172. 

Mont.—Cozpas Juris quoted In Reed 
V. Richardson, 20 P.2d 1054, 1055, 
94 Mont 34. 

N.T—^Lindlots Realty Corporation v. 
Suffolk County. 296 N.T S. 699, 
251 AppDiv. 340, motion denied 
298 NTS 1009, 252 App.Div 763, 
and affirmed 15 N.B.2d 393, 278 N. 
T 46, 116 ALR. 1401—Finch 

Pruyn & Co. v. People, 40 N.T S 2d 
797. Ml Misc. 122. 

Okl.—Corpus JUzlSi quoted In Blunck 
V. Blunck. 44 pad 963, 964, 965, 

173 Okl. 265. 

Utah.—American Theatre Co. v 
Glasmazm, 80 P2d 922, 95 Utah 
303. 

37 C.J. p 1232 note 48. 
foreclosure prooeedlxig 
Defendant in foreclosure pleadlns 


that affidavit of renewal of mort- 
eraire was not filed did not Invoke 
protection of limitation statute ap¬ 
plicable to debt.—^Reed v. Richard¬ 
son, 20 P.2d 1054, 94 Mont 34. 

2. Okl.— Corpus Juris quoted in 
Blunck V. Blunck, 44 P.2d 968. 964, 
•965, 172 Okl. 265. 

37 C.J. p 1222 note 49. 

3. Okl.— Corpus Juris cited In 
Battles V. Conner, 79 P.3d 232, 285, 
182 Okl. 613— Corpus Juris quoted 
In Blunck v. Blunck, 44 P.2d 963, 
964, 965. 172 Okl 255 

Tex—Selz Schwab & Co. v. Smith, 
CivApp.t 44 S.W.2d 455, error dis¬ 
missed. 

37 C.J. p 1222 note 60. 

4. Ariz.—^Button v. Wakelin, 16 P. 
2d 966, 41 Ariz. 84. 

37 C.J. p 1222 note 51. 

5. Cal.—^Tofte . v. Tofte, 64 P.2d 
1137, 12 CalApp2d 111. 

Okl.— Corpus Juris quoted In Battles 
V Conner, 79 P.2d 232, 235, 1'82 
Okl 613. 

Tex — Corpus Juris cited in Price v. 
Powell, CivApp, 67 S.W.2d 1121, 
1123, error dismissed. 

37 C.J p 1222 note 62. 

6. Anz.—Johnston v. Smith, 6 P.2d 
891, 39 Anz 887. 

7. Ky-—^Lilly V. Farmers* Nat 
Bank, 56 SW. 722, 23 KyD. 148— 
Howard v. Crisp, 9 Ky.Ij. 722. 

8. Ill.—^Elaborated Ready Roofinj 
•Co. V. Ohicajo & W. I. R. Co, 222 
IlLApp. 181- 

Mo —Taylor v. Farmers Bank of 
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Charlton County, App., 135 S.W.2d 
1108, affirmed 161 S.W.2d 243, 349 
Mo. 407. 

Action on note 

In action on note, specification of 
defense that more than six yean 
had elapsed since note was made 
did not present a defense, since stat¬ 
ute did not bejin to run until note 
was due.—^Braun v. Fasznacht 47 A 
3d 840, 24 N.J.M1SC. 270. 

Bepudiatlcn of battment 
Where plamtiiTs cause of action 
to recover certain personal property 
did not accrue until there had been 
a repudiation of a bailment of such 
property by a bailee, it was essen¬ 
tial that defendant should plead a 
repudiation of such bailment or facts 
from which repudiation could be 
inferred—Slack v. Bryan, 184 SlW. 
2d 873, 299 Ky. 132. 

Expiration of xecMoziable time for 
payment 

In an action for services rendered 
under a contract jiving* defendant a 
reasonable time for payment, it was 
incumbent on defendant to alleje 
that a reasonable time had expired 
prior to a certeun date eus affecting 
accrual of cause of action and ai>- 
plication of statute of limitations — 
Texas Gauze Mills v. Goatley, Tex. 
Civ App., 119 S.W.2d 887, error re¬ 
fused. 

Provision for fiwd for payment or 
for payment In jiaztioular way 
As a general rule when payment 
out of a particular fund, or in a par¬ 
ticular way, is provided for, the 
debtor cannot plead the statute of 
limitations without showing that the 
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cither that the cause of action accrued be^’ond the 
i-tatutory period before the commencement of the 
action^ or that it did not accrue within the statu¬ 
tory period,or to state that fact in words of 
equivalent import.^^ It is not necessary to use the 
phrase '^cause of action” where equivalent language 
is employed.!® Whatever allegations are used, if 
they do not show that the cause of action did not 
accrue within the statutory period, the plea is in¬ 
sufficient.!* 

Whether it is sufficient to allege that defendant 
did not promise within the time prescribed, instead 
of alleging that the cause of action did not accrue 
within the specified time, depends on whether the 
accrual of the cause of action and the making of 
the promise are identical in point of time. If iden¬ 
tical, the allegation is sufficient;!^ but if not the 
allegation must state that the cause of action did 
not accrue within the statutory period before the 
bringing of the action.!* 

In a c<ise of fraud where the cause of action ac¬ 
crues and statute runs from the time of the discov¬ 
ery of the fraud, under rules stated supra §§ 183, 
186, it has been regarded as sufficient to allege that 


the right of action did not accrue within the stat¬ 
utory period before the commencement of the ac¬ 
tion.!® 

§ 363. -Allegations as to Commencement 

of Action 

As a general rule a plea of limitatfons should refer 
to the statutory period as having expired before the 
commencement of the action. 

A general plea that the cause of action did not 
accrue within a specified number of years refers to 
the time of the plea, and not to the commencement 
of the action, and therefore is insufficient.!^ In 
order to be sufficient it must refer to the statutory 
period as having expired before the commencement 
of the action;!* but it may be sufficient, although 
it does not expressly refer to the commencement 
of the action, where it alleges equivalent facts show¬ 
ing that the action must have accrued more than 
the statutory time before the action was com¬ 
menced,!* as it is not necessaiy that the plea should 
be set out in the words of the statute.®* As the 
vital time to be referred to is the commencement 
of the action,*! a plea that the cause of action ac- 


particular ftind has besn ' provided 
or the method pursued. 

U.fi.—^Board of Com’rs of Oklahoma 
County V. Board of Finance of M. 
B. Church, C.C.A.Okl., 100 F.2d 
766. 

Cal.—Sawyer v. Colsran, 86 P. 5S0, 
102 Cal. 283, amended 36 P. 834, 
102 Cal. 283—Bradley Co. v, Ridge¬ 
way, 58 P.2d 194, 14 Cal.App.3d 
326. 

FleadSng suffloleat 
A plea that cause of action was 
barred because action was not com¬ 
menced within statutory period aft¬ 
er cause of action accrued was suf¬ 
ficient! where plaintiff interposed 
only a general denial to plea, since 
plaintiff was presumed to know 
when cause of action accrued.^ 
Scfaoolfield V. Second Dist. No 1 in 
Custer County, 70 P 2d 353, 101 Colo. 
56. 

9. Cqlo.—Sweet v. Barnard, iSS P. 

22, 66 Colo. 526. 

37 C.X p 1223 note 55. 
la S.D.—^SffcConnell v. Spicker, 87 
N.W. 674. 15 S.D. 98 
37 CJ. p 1223 note 55. 

11. Wis.—^Lewis Co. V. Adamski, 
111 N.W. 495. 131 Wis 311. 

37 C.J. p 1283 note 66. 

12. Va.—^Davis v. McMullen, 9 S.K 
1095, 86 Va. 256. 

37 C.J. p 1223 note 57. 

13. Ill.—Shapiro v. Kartsonls, 71 N. 
B2d 356, 330 IlLApp. 299. 

Tex -^mclalr Oil & Gas Co. v. Bry¬ 


an, CivApp., 291 S.W. 692, error 
refused. 

37 G.X p 1223 note 55. 

14 , vt—Cook V. Kibbee. 16 Vt. 484. 
37 C.J. p 1223 note 59. 

1& Ky.—^Payne v. Smith, 7 J J. 
Marsh. 600—^Banks v Coyle, 2 A K. 
Marsh. 564. 

37 C J. p 1223 note 59. 

16b Neb.—Miller Bank v. Moore, 
116 N.W. 167, 81 Neb. 566. 

N.T.—Piper v. Hoard, 13 N.B. 632, 
107 N-Y. 67, 1 Am S.R. 785. 

37 C.J. p 1228 note 63. 

17. Mo.—Oorpus guds dted in. Ex¬ 
celsior Steel Furnace Oo. v. Smith, 
App, 17 S.W.2d 373, 880. 

37 C.J. p 1223 note 64. j 

18. Fla.—Green v, Proctor & Gam¬ 
ble Distributing Co., 109 So. 471, 
92 Fla. 396. 

Mo.—Excelsior Steel Furnace Co. v. 

Smith. APP, 17 S.W.2d 378. 

Or.—^Hill V. Wilson, 261 P. 422, 123 
Or. 193. 

37 C.J. p 1223 note 65. 
jUlagatlons held insnfieleut 

(1) A statement that the cause of 
action did not accrue within the 
past “two or three years."—Green v. 
Proctor & Gamble Distributing Go., 
109 So. 471, 9.2 Fla. 396. 

(2> Allegation that “more than six 
years have elapsed and passed since 
the alleged transactions."—Hill v. 
Wilson, 261 P. 422, 123 Or. 193. 

(3) Other allegations held insuffi¬ 
cient see 37 C.X p 1223 note 66 M. 

499 


rl9. Md.—^Brooks v. Preston, 68 A. 

294, 106 Md. 693—Wallace r. 

Schauh, 32 A. 324, 81 Md. 694. 

; 87 C.X p 1224 note 66. 

I Omisslom of date when action ooan- 
usnoed 

Limitations plea that, as to all 
thinsrs alleged in complaint hap¬ 
pening more than two years before 
commencement of action, action had 
not been commenced within two 
years after it accrued, was suffi¬ 
cient. eUthough not showing date ac¬ 
tion was commenced.—Norwood v. 
Eastern Oregon Land Co., 5 P.2d 
1057, 139 Or. 25, modified on other 
grounds 7 P.2d 996, 139 Or. 25. 

AM to date on writ ox date of serv¬ 
ice 

In personal injury action defense 
alleging that injuries were sustain¬ 
ed on a specified date and that wnt 
was dated on a day more than one 
year later was sufficient to invoke, 
if applicable, statute limiting actions 
to recover for personal injuries to 
one year from date of injury, not¬ 
withstanding date when wnt was 
served and not its date or return day 
marked time when action was be¬ 
gun, since writ must have been serv¬ 
ed after its date.—^Tuohey v. Martia- 
jak, 177 A. 721, 119 Conn. 500. 
ga Md.—Wallace v. Schanb, 82 A. 

324, 81 Md. 594. 

81. Ind.—Indianapolis, D. & W. R. 

Co. V. Center Tp., 28 N.B. 439, 189 

ind. 89. 

37 C.X p 1223 note 66. 
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crued more than the statutory period before the 
filing of an amended complaint is insufficient^^ un¬ 
less the original complaint stated no cause of ac¬ 
tion, and an amendment is filed which does state a 
cause of action and in effect is the commencement 
of a new action.23 

§ 364. —- Allegations as to Nature of Ac¬ 
tion 

A plea of limitations applicable to particular ac¬ 
tions should show that the statute applies to the cause 
of action sued on, where the nature of the action does 
not clearly appear from the plaintiff’s pleading. 

Where the nature of the action does not clearly 
appear from plaintiff's pleading, a plea of limitations 
applicable to particular actions must show that the 
cause of action sued on is one to which the statute 
applies.2^ If the limitation pleaded is pertinent to 
the cause of action as alleged hy plaintiff, the plea 
is sufficient, although plaintiff contends that his 
cause of action is a different one, to which the plea 
would not be pertinent.35 On the other hand, a 
plea which shows that plaintiff’s action is miscon¬ 
ceived, and that, although it is not barred, the only 
appropriate action would he barred, is insufficient^ 3 

§ 365 , -Negativing Matters Avoiding 

Bar of Statute 

a. In general 

b. Plea supported by answer 
a. In General 

Where the pleading of the cause of action does not 


anticipate the defense of limitations, the plea of llm- 
itatlone need not negative matters which might avoid 
the plea, but the plea should deny allegations made In 
the pleading setting up the cause of action which take 
the case out of the operation of the statute. 

Where the cause of action, as pleaded, does not 
anticipate the defense of limitations, the plea of 
limitations need not negative matters which might 
be set up in avoidance of the plea,^ such as ex¬ 
ceptions contained in the statute of limitatigiis,^* 
unless such exceptions are contained in the enact¬ 
ing clause of the statute.®# On the other hand, if 
the pleading setting up the cause of action alleges 
matter talcing the case out of the operation of the 
statute, the plea of limitations must deny such al¬ 
legations®® unless the allegations are not material 
to the cause of action and are inserted merely to 
anticipate a defense.®^ For instance, if the com¬ 
plaint shows the infancy of plaintiff, under circum¬ 
stances whidi apparently except the demand in smt 
from the running of the statute, an answer which 
merely sets up the statute, without showing facts 
to relieve against the exception, is insufficient®® It 
has been held, however, that, in view of a statutory 
provision that in pleading the statute of limitations 
it is not necessary to state the facts showing the 
defense, a mere pleading of the statute by refer¬ 
ence thereto as prescribed is sufficient, notwithstand¬ 
ing plaintiff has pleaded matters to toll the statute.®® 

If the complaint alleges a payment or other new 
promise to take the case out of the statute, a de¬ 
nial of such payment or promise is sufficient®^ If 
the complaint diarges concealed fraud, as exdud- 


2a. Ind.—^Indianapolis, D & W. R. 

Oo. V. Center Tp.. supra. 

Mich.—Wilcox V. Kassick, 2 Mich. 
166. 

37 C.J. p 1224 note 69. 

23. Ill.—Chicago, Li. S. & R R. Co. 
V. McAndrews, 124 Ill.App 166, 
amrined 78 N.E. 603, 2,22 Ill. 232. 

24. *U.S.—^Iiyon V. Bertham, Cat, 20 
How. 149. 15 L.Bd. 347. 

37 C.J. P 1224 note 71. 
plea held Inaufflcient 
Ill— Chap V. Lithuanian Nat Cath¬ 
olic Church of America, 13 N.B.2d 
211. 293 IlLApp. 637. 

25. N.T.—^Belmont v. New York, 182 
NT.S. 173, 191 AppDiv 717. 

XdxnitatloiuB appUcahla to wxitteiL 
oontxact 

Petition alleging covenant as to 
acreage conveyed at a fixed price 
per acre and its breach and mutual 
mlstaJce was held to state a cause 
of action subject to limitations ap¬ 
plicable to a written contract rather 
ty\sLn to limitations applicable to mu¬ 
tual mistake—^Mahrt v. Mann, 210 
N.W. 566, 208 Xowa 880. 


26. Ky.—Clark v. Schwing, 1 Dana 
833. 

27. Mont.—Corpus JUzIs died lu 
Bahn v. Fritz's Bstate, 10 P.2d 
1061, 1063, 9,2 Mont. 84. 

37 aJ p 1224 note 74. 

28. Tex.—^Huling v. Moore, Civ.App., 
194 S.W. 188. 

37 C.J. p 1224 note 75. 

29. Ill—Hyman v. Ba 3 me, 83 IlL 
256—^Newborg v. Freehling, 43 Ill. 
App 463. 

80. Ark.—^Kansas City Southern R. 
Co. V. Akin, 210 S.W. 3>50, 188 Ark. 
10 . 

37 C.J. p 1224 note 77. 

'WsaA of xasidenoe 
Plea which merely set up statute 
has been held insufficient as not re¬ 
sponsive to declaration in which it 
was alleged that defendant had not 
been a resident of state for statu¬ 
tory period preceding filing of suit. 
—Hudson V. Hay, 18 So.2d 10. 152 
Fla. 746. 

31. Cal —Weinberger v. 

66 P. 869, 134 Cal. 699. 

37 C.J. p 1224 note 78. 

soo 


32L Ind.—^Lehman v. Scott, 14 N.E 
914, 113 Ind 76—Jehnson. v. Pine- 
gar. 41 Ind. 168. 

19 C.J. p 349 note 68 [aJ. 

83. Cal.—Holser ▼. Monterey Coun¬ 
ty Trust & Savings Bank, 74 P.2d 
1056, 24 Cal.App-2d 277. 

84. Cal.—Weinberger ▼. Weldmaa, 
66 P. 869, 184 Cal. 599. 

37 C.J. p 1225 note 86. 

Effect of gauaral denial 
Where action on note was barred 
unless statute of limitations had 
been tolled, verified general denial 
had effect of denying alleged pay¬ 
ment on nota—^In re Badger's Es¬ 
tate, 137 P.2d 198, 156 Kan. 734. 
Payment of Interanfe 
Where defense of statute to sc- 
tion on loan repayable on demaao* 
was met by allegations that Interest 
payments had kept debt alive, de¬ 
fendant's allegations, denying pay¬ 
ment of interest, presented Question 
of fact to bo determined by trisL— 
D1 Nufno V. Ajello, 267 N.TJS. 221, 
211 App.Div. 487. 
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ing the bar of the statute, the plea or answer of 
limitations should allege that the fraud was not 
discovered within the statutory period but de¬ 
fendant need not allege that plaintiff might have 
sooner discovered the fraud or mistake by the ex¬ 
ercise of ordinary diligence, where the facts al¬ 
leged by plaintiff affirmatively show that fact.36 

Return to state ^after absence, WTiere absence 
from the state is pleaded by plaintiff in avoidance 
of the bar of the statute, it is sufficient for defend¬ 
ant, in averring his return to the state, to allege 
that he “returned publicly to this state” without al¬ 
leging the circumstances of his return or that plain¬ 
tiff had notice of it^^ 

b. Plea Supported by Answer 

In equity, if the bill contains allegations of fact 
which would avoid the operation of the statute of llm- 
Kations, a plea denying such allegations should be sup¬ 
ported by an answer denying or avoiding such allega¬ 
tions, but the plea need not be supported by an answer 
where the bill does not anticipate the defense of lim¬ 
itations and seek to avoid It. 

In accordance with the rule of equity pleading 
that requires a plea, in some cases, to be supported 
by an answer, as discussed in Equity § 319, where 
a bill in equity contains allegations of fact which, 
if true, will avoid a bar of the statute of limita¬ 
tions that would exist against the institution of sudi 
suit, were it not for such avoiding facts, a plea set¬ 
ting up the statute of limitations to such bill, in 


order to be effectual as a bar, must deny the avoid¬ 
ing facts alleged and must be supported by an an¬ 
swer denying or avoiding the anticipatory facts al¬ 
leged in the bill.38 It is not sufficient for the an- 
svrer alone to negative such matter, but the plea 
should in itself, if true, contain a complete bar,88 
and the answer in support of the plea must be 
full and clear and must contain a particular and 
precise denial of the charges-^8 if^ however, the 
answer in support of the plea includes more than is 
necessary for such purposes, it overrules the plea.^i 
The plea need not be supported by an answer where 
the allegations of the bill do not anticipate the de¬ 
fense and seek to avoid it.^8 

§ 366. -Foreign Statutes 

In case a foreign statute of limitations Is relied on 
as a defense, the plea must show that the cause of ac¬ 
tion is within the terms of the domestic statute which 
permits the setting up of the bar of a foreign statute 
of limitations and must duly allege the terms and pro¬ 
visions of the foreign statute and the facts showing that 
the action is barred by such statute. 

Where a foreign statute of limitations is relied 
on as a defense, the plea must show that the cause 
of action falls within the domestic statute which al¬ 
lows the bar of a foreign statute of limitations,^^ 
and must allege the terms and provisions of the 
foreign statute^^ by setting forth the statute^® or 
the substance thereof,^® and by alleging facts show¬ 
ing that the action is barred in the foreign state^^ 


arsgaiiva s^gasaBt 

(1) Wliere, in order to ta.k6 the 
case out of the statute of Umitatlons, 
a partial payment was alleged to have 
been made on a certain day, an an¬ 
swer denying that any payment was 
made on such day Is not a sufficient 
plea, since it impliedly admits that a 
payment was made on some other 
day within the statutory time.— 
gard v. Parker, 51 N.W. 1012, 81 Wls. 
581. 

<2) But plaintiff was not entitled 
to judgment on note allegedly bar¬ 
red by statute of limitations, on 
ground that defendants answer by 
inference admitted note was not bar¬ 
red, where defendant also alleged 
that no payment of any nature had 
been made on note by defendant or 
any one on his behalf within statu¬ 
tory period.—Bari v. Napp, 261 N.W. 
400. 21« Wls. 433. 

ZWuxe to plaad poymsiit la prs- 
soxibed aaansr 

Where plaintiff merely alleged in¬ 
debtedness with a credit as of a par¬ 
ticular date, without alleging pay¬ 
ment Interrupting prescription In a 
separate paragraph, seiiarately num¬ 
bered, as required by statute, defmid- 
•idfa datiial of the aUeged indebted¬ 


ness was sufficient.—Cullota v. 

Washington, 7 Iia.App. 75. 

35- Ohio.—^Siaple v. Cincinnati, H. & 
D. B. Ck>., 40 Ohio St. 313, 48 Am. 
R. 685. 

37 CJ. p 1225 note 81. 

36. Ky.—Nave v. Price. 55 S.W. 882. 
108 Ky. 105, 21 KyJi. 1688. 

37. N.Y,—Cole V. Jessup, 10 N.T. 
96. 

37 C J. p 1225 note 83. 

38. Fla—^Henderson v. Ohaires, 17 
So. 574, 35 Fla 423 

37 CJ. p 1225 note 85. 

35. U.S.—Steams v. Page, CC.Me., 
22 F.Cas.No.13.339, 1 Story 204. 

40. Miss.—Livermore v. Johnson, 27 
Miss 284. 

N.T,—Gkiodrich v. Pendleton, 3 
Johns.Ch. 384. 

41. U.S.—^Steams v. Page, CCMe., 
22 F.Cas No.13,339, 1 Story 204. 

37 CJ. p 1225 note 88. 

48. N,J.—Conover v. Wright, 6 N.J. 

Eq. 613, 47 Am.D. 213. 

37 CJ. p 1225 note 89. 

43. Ala.—^Minniece v. Jeter, 65 Ala. 

222 . 

Or.—Crawford v. Boberts^ 8 Or. 324. 
37 CJ. p 1225 note 91. 
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Absence and nonresidence affecting 
running of statute of limitations 
generally see supra |6 208-212. 

Necessity of pleading foreign statute 
see supra § 354. 

Pleading foreign statutes generally 
see the C.J.S. title Statutes $§ 447— 
449, also 59 CJ. p 1202 note 48- 
p 1208 note 17. 

What law governs generally see su¬ 
pra 5S 27-32. 

44. Ky. —Valz v. Birmingham First 
Nat Bank, 29 S.W. 329, 96 Ky. 643, 
16 £y.Ii. 624, 49 Am.S.B. 306. 

87 CJ. p 1226 note 92. 

46- Mass.—McDuffee v. Kelsey, 45 
N.B.2d 258, 312 Mass. 458. 

37 C.J. p 1226 note 93. 

46. lU.—Palmer v. Marshall, 60 HI. 
289. 

37 C.J. p 1226 note 94. 

47. B:y.—^Templeton v- Sharp, 5 8. 
W. 507, 696, 10 KyJU. 499. 

37 C.J. p 1226 note 95. 

nea held snflTclimt 

N.T.—Ansbacher v. New York Trust 
Co.. 19 N.B.2d 790, 280 N.T. 79. 

Plea held SasnAdeaKt 

Fla.—Hudson v. Bay, 18 go,2d Ik 
152 Fla. 746. 
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and that the foreign statute of limitations is ap- 
plicable.<8 Under some statutes it must be al¬ 
leged that defendant was a resident of the foreign 
state during the full period of the running of the 
statute, or, in other words, that the action was 
barred before he became a resident of the state of 
the forum ,4^ and under other statutes it must be 
alleged that the cause of action arose in the foreign 
state and was between nonresidents of the state of 
the forum and, even if it is claimed that the for¬ 
eign statute relied on bars the right as well as the 
remedy, it must be alleged that both parties contin¬ 
ued to reside in the foreign state where the cause of 
action arose during the full period of limitations.^^ 
Where plaintiffs pleading states facts to show that 
the case is governed by a foreign statute of limita¬ 
tions, and that the action is not barred in the for¬ 
eign state, an answer merely averring that the note 
or claim sued on shows on its face that it is barred 
IS insufficient.®^ 

It has been held that defendant should plead mat¬ 
ters to show that a foreign statute constitutes a 
bar to the light and not merely to the remedy if 
he relies on such a statute to defeat recovery.®® 

§ 367. - Plea of Presumed Payment or 

Limitations 

In case the presumption of payment from lapse of 
time IS relied on, generally a plea of the statute of 
limitations is not the proper plea. 

Where the presumption of payment from lapse of 
time is relied on, it is generally held that the prop¬ 
er plea is that of payment, as discussed in the C. 
J.S. title Payment § 8S, also 48 C,J. p 672 note 34, 
and not a plea of the statute of limitations applica¬ 
ble thereto.®^ It has been held, however, that an 
answer that plaintiff has not brought his action with¬ 
in the time prescribed by law, and that it is barred 


by the statute of limitations, is sufficient to set up 
the defense of presumed payment.®® 

§ 368. Verification 

The necessity for supporting a plea of limitations 
In equity by oath has been recognized, and verification 
of a plea of limitations Is required by some statutes. 

The general rule that a plea in equity must be 
supported by an oath, discussed in Equity § 187, ap¬ 
plies to a plea of limitations in equity®® unless such 
verification is waived®^ and except where it fully 
appears on the face of plaintiffs bill that the ac¬ 
tion is barred.®® Also a plea of limitations must be 
verified under a statute which requires special 
to be verified.®® It has been held that an unverified 
answer setting up the statute of limitations may be 
stricken as sham, where such answer, because un¬ 
verified, admits allegations of plaintiffs pleading 
which show that the action was commenced in 
time.®® 

It has been held that in an action on an open 
account a plea of the statute of limitations need 
not be verified.®! In those jurisdictions in which 
an aflfidavit of defense is required in order to pre¬ 
vent a judgment by default, discussed generally in 
Judgments § 199 e, an affidavit to the plea of the 
statute of limitations in an action on an open ac¬ 
count containing different items will be insufficient 
to prevent such judgment unless it states to what 
part of plaintiffs demand it is intended as a de¬ 
fense.®® 

§ 369. Plea to Part of Cause of Action 

The statute of limitations may be pleaded notwith¬ 
standing it does not apply to the entire cause of ac¬ 
tion, but the statute should be so pleaded as to show 
to what cause of action or to what part of the cause 
of action It applies. 

The pleading of the statute of limitations is not 


48. La —^Meridian Fertilizer Fac¬ 
tory v. Collier. 192 So 368, 193 
L.a. 815. 

N.Y —^Roseman v. Fidelity & Deposit 
Go. of Maryland, 265 N.T S. 657, 
148 Misc. 132. 

Tenn.—O'Brien v. Biles, 1 Tenn.App 
5»5. 

37 C J p 1236 note 96. 

49. Iowa—^Petchell v. Hopkins, 19 
Iowa 531. 

Miss.—^Louisville & N. R. Co. v. 
Pool. 16 So 758. 72 Miss 487. 

37 C.J P 1226 note 98. 

50. Or—Crawford v. Roberts, 8 Or. 
C24 

87 C J. p 1226 note 99. 

51. Mo.—Williams v St ’Louis & S. 
F. B. Oo., 27 S.W. 387, 123 Mo. 
578. 


Tenn.—Corpiu STiixIb quoted In 
O'Brien v. Biles, 1 Tenn.App. 595, 
599. 

62. Iowa.—Walker v. Russell, 85 Ni. 
W. 443, 73 Iowa 340 

53. IT S —Standard Oil Co. of New 
York V. Tampico Nav. Co., D.C.N. 
T., 21 F.2d 796. 

Necessity of pleading: statute which 
bars rigiht as well as remedy gren- 
erally see supra 5 367. 

54. W.Va.—Calwell v. Prindle, 19 
W.Va. 604. 

87 C J. p 1226 note 6. 

55. N.C—Pemberton v. Simmons, 6 
SB. 122, 100 NC 316. 

56. Tenn —Graham v. Nelson, 5 
Humphr. 606. 

37 C.J. p 1226 note 12. 


Venllcation of pleadingrs generally 
see the C.JS. title Pleadings SI 
343-366, also 49 aJ. p 583 note 47 
to p 602 note 45. 

67- Tenn.—^Horner t- Graham, Ch. 
A, 64 6.W. 316. 

58. Md.—Carroll v. Waring, 3 GUI 
& J. 491. 

69. Mo.—^Dorsey v. Hardesty. 9 Mo. 
157. 

60. Cal—Shasta Bank v Boyd. 34 
P. 337. 99 Cal. 604. 

61. Anz.—Wagener v. Boyce, 62 P- 
1122, 6 Anz 71. 

87 aJ. p 1226 note 12 [a]. 

68. Md.—^Hutton v. Marx; 14 A. ®H» 
69 Md. 262. 
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pre\'ented by the fact that such plea may be ap¬ 
plicable only to a part of a count and not to the 
entire cause of action.®® Where the cause of ac- 
lion consists of separate items or demands and a 
part only is subject to the defense of the statute 
of limitations, a plea of the statute to the whole 
cause of action is bad.®^ So, where several causes 
of action are joined in different counts and only 
a part of the causes of action is barred, a plea of 
limitations to the entire complaint is insufficient®® 
In order to raise the question whether any particu¬ 
lar part of the cause of action, or whether one or 
more but not all of the causes of action alleged in 
the complaint are barred, the statute should be 
pleaded separately to the particular cause of action 
or part thereof deemed to be barred by limitation,®® 
and, where defendant puts in a plea of the statute 
of limitations to a bill in equity he must, in such 
plea, state distinctly to what part of the bill he in¬ 
tends to plead.®7 Where, however, the bar is ap¬ 
plicable to all the causes of action stated, limita¬ 
tions need not be pleaded to each distinct count.®® 
A plea of the statute is not necessarily insufficient 
because it fails to answer the whole count, where 
on its face it does not profess so to do.®® 

The fact that, in an action of trespass, the act of 
trespass is alleged in the declaration as a continu¬ 
ing act is no objection to a special plea of the stat¬ 
ute of limitations but the plea should all^ spe¬ 
cial facts to show wherein the suit is barred.^^ A 
plea that the acts were not committed within the 
time limited by statute is sufficient against tres¬ 
pass committed without the time limit, although not 
as to those committed within that time.7® 


Where there are several actions on one iiw/rw- 
mentj as, for instance, where there are two actions 
on the same bond, one against the principal and an¬ 
other against his surety, the plea must be filed at 
length in both, for such suits, as to all questions 
of pleading, are as separate and distinct as though 
they had been brought on different causes of ac- 
tion.73 

After amendment of declaration. Where a new 
cause of action is introduced by an amendment to 
the declaration, or by an additional count, defend¬ 
ant may plead the statute of limitations separately 
to that part of the decIaration,74 

By some of parties. Where the defense of lim¬ 
itations is urged by only some of the parties enti¬ 
tled to plead the statute, it inures only to the benefit 
of the parties ivho plead it.^® 

§ 370. Amendment to Plead Statute, or of 
Plea 

Usually It is permissible to allow an amendment 
of an answer so as to interpose the defense of the stat¬ 
ute of limitations, and whether such an amendment will 
be allowed is a matter within the sound discretion of 
the court. 

Some of the earlier decisions held that the stat¬ 
ute could not be interposed by an amendment of 
the pleadings^® after the issues had been jomed^^ 
and the case was called for trial,unless peculiar 
circumstances were shown^® or a good reason as¬ 
signed why it was not sooner pleaded.®® By the 
more modern decisions, however, the defense of 
limitations is considered as favorably as other de¬ 
fenses, in so far as amendments are concerned,®^ 


63. N.T.—Gans v. Hearst, 17 N.T.S. 
2d 834, 173 Mlsc. 662. 

Xoea not dafaat entixe claim 

A plea of the statute of limita¬ 
tions which is directed only to a 
part of the cause of action does not 
defeat the entire claim of plaintiff. 
—Gnmes t. Beaufort County, 10 S- 
B.2d 640, 218 N.a 164. 

64. Mont.—Cbzpiia Juris cited in 
Besse v. McHenry, 300 P. 199, 203, 
89 Mont. 520. 

37 G.J. p 1327 note 18. 

Action fox zent 

Mont.—^Besse ▼. McHenry, 300 P. 
199, 89 Mont. 520. 

6B- Vt.—Smith Purmort, 20 A. 

928, 63 Vt. 378. 

37 C.J. p 1227 note 19. 

66L m. —^Pennsylvania Co. v. Sloan, 
17 N.E. 37. 125 Ill. 73, 8 AmS,R, 
337. 

37 C.J. p 1227 note 20. 

0im N.T.—Davison t. Schermerhom, 
1 Barb. 480—Wood "v. Riker» 1 
PaSse 616. 


' 6a Md.—^Bullen v. Bid^ely, 1 Harr. 
& J, 104. 

37 O.J. p 1237 note 22. 

69. n.S.—American Cyanamid Co. v. 
Wilson & Toomer Fertilizer Co., 
aaAFUu, 51 P.2d 666. 

70- W.Va.—Elk Garden Big Vein 
Coal Min. Co. v. Gerstell, 121 S.EL 
569, 95 W-Va- 471, 33 AI..R 398. 
71. IlL—Vette v. Chicago Sanitary 
Bist., 103 K.E. 241, 260 IlL 432. 
78- U.S.—Himrod v. Ft. Pitt Min. & 
Mill. Co., Colo. 203 F. 724, 121 C.C. 
A. 186. 

37 ax p 1227 note 25. 

7a Md.—Wall V. Wall, 2 Harr. & G. 
79. 

74. U.S.—^Xorth Chicagro St. R. Co. 
V. Brunham, IIL, 102 F. 669, 42 
C.C.A. 584. 

Ill.—Fish V. Farwell, 43 N.E. 367, 
160 IlL 236. 

37 C.X p 1227 note 27. 

75. Ky.—Pool ▼. Pool 383 aW. Ill, 
214 Ky. 367. 


Md—^Bannon ▼. Lloyd, 20 A. 1023. 
64 Md. 48. 

7a N.Y.—Wolcott V. McEYirlan, 6 
Hill 227. 

34 C.X p 1327 note 30. 

Time to plead statute generally see 
supra S 359. 

77. N.Y.—Golden ▼. Hall igan, 1 
Wend. 302. 

37 C.X p 1237 note 31. 

7a Del.—^Burton v- Waples. 3 Del. 
75. 

37 C.X p 1327 note 32. 

79- N.C.—^Reid ▼. Hester, 1 N.C. 
603. 

Ohio.—Sheets ▼. Baldwin, 12 Ohio 

120 . 

aa Va.—^Martin y. Anderson, 6 
Rand, 19, 27 Va. 19. 

37 C.X p 1227 note 34. 

81. S D.—^F. M. Slagle 8b Co, T. 
Bushnell, 16 N.W.2d 914^ 156 AXt. 
R 1070. 

87 OJ. p 1227 note SA 
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and where amendments "of course” are allowable, 
the plea of the statute may be set up by such an 
amendment the same as any other plea.*® 

The matter is generally within the sound discre¬ 
tion of the trial court,** and if, in the exercise of 
such discretion, it decides that under the circum¬ 
stances It will be in the furtherance of justice the 
court may permit the statute to be pleaded by 
amendment to the answer,*4 or, on the other hand, 
it may refuse such permission.** 

Ordinarily such an amendment should be allowed 


where, under the circumstances, the furtherance of 
justice requires it,** and it is an abuse of discre¬ 
tion to refuse such an amendment solely becatxse it 
presents the defense of limitations.*'^ It is not an 
abuse of discretion to refuse an amendment where 
it does not appear that it will be in the furtherance 
of justice,** especially where defendant has been 
guilty of laches in moving to amend,** as where the 
application for the amendment is not made until the 
time of or after the trial,*® although, in some ju¬ 
risdictions, even in such cases it is within the dis- 


Oxeat lilMxallty Bhonld 1)6 Inftalsred 
In permitting: amendment of answer 
to set up statute of limitations 
where the plea of the statute neces¬ 
sarily terminates the litigation — 
Conklin v. Towne, 316 NW. 264, 204 
Iowa 916. 

Prior amendment of plaintiff’s pleads 
ing 

Plaintiff, who filed amended com¬ 
plaint varying allegations of orig¬ 
inal, invited amended answer setting 
up plea of limitations permissible 
under original complaint—Pettigrew 
V. Pettigrew, 291 S.W. 90, 173 Ark. j 
647. 

82. N.Y.—^McQueen v. Babcock, 8 
Abb.Dec. 129, 3 Keyes 428. 

37 O.J. p 122IS note 36. 

83. Cal.—^Davenport v. Stratton, 149 
P2d 4, 24 €al.2d 718—Wrightson 
V Dougherty, 64 P.2d 13, 6 Cal 2d 
2-57 

37 C.J. P 1328 notes 37, 38. 

Duty to exercise dlscretlcxL 
Where statute of limitations would 
have been an issue m case if prop¬ 
erly pleaded, and an attempt was 
made by defendant to plead statute, 
on plaintiffs objection to plea of 
statute and defendant’s request for 
leave to amend his plea, trial court 
should have exercised its discretion 
to determine whether granting or de¬ 
nying of defendant's application 
would be in furtherance of justice. 
—Davenport v. Stratton, 149 P2d 4, 
24 CaL,3d 232. 

What law govexUB 

Denial of defendant's motion, 
which was made promptly at the be¬ 
ginning of the trial, for leave to 
amend by setting up a foreign stat¬ 
ute of limitations was error, where 
the motion was denied, not in the 
exercise of judicial discretion but 
because of the supposed effect of 
certain decisions of the courts of 
such foreign state denying the right 
to make such amendment, since the 
law of the forum relative to the 
right to amend should have been 
applied.—Levi v. Saekerman, 225 N. 
Y.B. 658, 131 Misc. 40. 

84. T7.S.^Heirs of Ffanceschi v. 
'Gonzales, CC.A.Puerto Blco, 62 F. 
2d. 748. 


Ark—^Pettigrew v. Pettigrew, 291 S. 

W. 90, 172 Ark 647. 

Cal.—Wrightson v. Dougherty, 64 
P.2d 13. 5 Cal.2d 267—People v. 
Honey Lake Talley Irr. Dist., 246 
P 819, 77 CaLApp. 367. 

Colo —Corpus Juris died, in Mary¬ 
land Casualty Co. v. City and 
County of Denver, 6 P 2d 6, 90 
Colo 20. 

Mich—^Lau V. Pontiac Commercial & 
Savings Bank, 244 N.W', 233, 260 
Mich 73. 

Mo.—State ex rel. State Life Ins. Co. 
V, Paucett, 163 S.W.2d 59.2—Haney 
V. Thomson, 98 SW.2d 639, 339 
Mo. 505—Ottenad v. Mount Hope 
Cemetery & Mausoleum Co, App., 
176 SW.2d 62 

Ohio.—^Hosterman v. First Nat. Bank 

6 Trust <2|p. of Springfield, 68 N. 
B.2d 325, 79 Ohio App. 37. 

Puerto Rico—Santiago v. Amangual, 

7 Puerto Rico Fed. 308. 

Wash.—Walker v, Sieg, 161 P.2d 542, 
23 Wash 2d 552. 

37 C.J p 1228 note 37. 

Prior demurrer 

Under a statute providing for al¬ 
lowance of amendments by the 
court, defendant may amend his an¬ 
swer by relying on statute of limi¬ 
tations at any time during progress 
of cause preceding judgment, not¬ 
withstanding defendant may have 
demurred to petition and filed an an¬ 
swer.—^Brock V Turner Fuel Co., 178 
S.W 2d 427, 296 Ky. 729. 

Foreign, statute 

Defendant's delay for more than 
three years in making motion to 
amend answer so as to set up for¬ 
eign statute of limitations did not 
deprive him of relief sought, on 
ground that plaintiff could have 
commenced a new action in a third 
state where plaintiffs resided, where 
plaintiffs had not been prejudiced by 
the delay.—^Levm v. Shanbron, 284 
N.Y.S; 144, 246 App.Div. 783. 

85. Cal.—Steiner v. Amsel, 11*2 P.3d 
636, 18 Cal.2d 48—Calvary Presby¬ 
terian Church of South Pasadena 
V. Brvdon, 41 P.2d 377, 4 Cal App. 
2d 676. 

Mo —Johnson v. Blell, 61 MoA.pp 
37. 

37 C.J. p 1228 note 38. 
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CfiiBiige of dsfense 
In an action in which defendant 
filed general denial, refusal to permit 
defendant to file amended answer 
alleging that action was barred un¬ 
der statute of limitations of another 
state was not abuse of dlseretlon, 
smce plea of statute of limitations 
was amendment of such character as 
to constitute substantial change is 
defense.—^Murray v. De Luxe Motor 
Stages of Illinois, Mo.App, 133 SW. 
2d 1074. 

Be, Colo.—Walters v. Webster^ 128 
P 953, 52 Colo. 549. 

Neb —^Butke v Nachschoen, 272 N.W. 
326, 132 Neb. 614. 

Pa.—Tnbulas v. Continental Bqmtsr 
ble Title & Trust Co., 200 A. 659, 
331 Pa 283. 

37 C.J. p 1228 note 39. 

87. Mont,—Cullen v. Western Mortg. 
& Warranty Title Co., 184 P. 302, 
47 Mont. 513. 

88. Cal.—^Davenport v. Stratton, 149 
P 2d 4, 24 Cal.2d 232. 

37 C.J. p 12218 note 41. 

89. Ky.—^Donnelly v. Pepper, 15 SL 
W. 879, 91 Ky. 363, 13 Ky.Ii. 82 

37 C.J. p 1228 note 42. 

90. CaJl —Overton v. White, 64 P.2d 
758, 18 Cal.App.2d 567, rehearing 
denied 65 P2d 99, 18 CaLApp.8d 
667—^Richards v. Silveria, 275 P. 
478, 97 Cal»Ajjp. 166. 

37 C.J. p 1228 note 43. 

Application pxaetically at dose of 
teBtlmony 

In action not tried on theory that 
statute of limitation was bar, deny¬ 
ing motion to amend answer by 
pleading statute of limitations, made 
practically at dose of testimony, 
was not error.—City of St. Paul v. 
Bielenberg. 204 N.W. 644, 164 Minn, 
72. 

Denial at dose of 

Cal—Steiner v. Amsel, 113 P.2d 696, 
18 Cal 2d 48. 

Proof taken and statute not apd^ 
ble 

Refusal to permit defendants to 
amend answers to - plead statute of 
limitations after proof had been 
taken was not error, particularly 
where statute would not have ap- 
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cretion of the court to permit the amendment,^^ 
even after judgment®® or on the call of the case for 
a second trial.®® 

Conditions. In granting permission to amend to 
plead the statute of limitations, the court may im¬ 
pose certain terms or conditions with which de¬ 
fendant must comply,®^ or such permission may be 
granted without imposing any terms.®® 

A plea of limitations may he amended to cure 
defects therein.®® 

§ 371- Waiver or Withdrawal of Plea 

Notwithstanding a plea of the statute of limitations 
has been set up, It may be waived or withdrawn. 

A plea of limitations may be waived at the op¬ 


§ 871 

tion of the parly entitled to rely thereon,®® as by 
his interposing an inconsistent defense,®® by his 
withdrawing the plea,®® or by defendant's testimony 
on the trial after he has pleaded the statute as a 
defense;! The plea is deemed to have been with¬ 
drawn or waived where the party interposing it, on 
testifying, states either expressly or impliedly that 
he does not plead the statute.® Where the plea of 
limitations has been abandoned, it cannot be relied 
on at any subsequent trial, without the consent of 
the opposing party or an order of court® 

Failure to plead limitations in an answer to the 
original complaint has been held not to preclude de¬ 
fendant, on the ground of waiver, from pleading 
limitations in his answer to an amended complaint.'^ 


plied—Clarke ▼. Walker. 150 S.W.2d 
1082, 25 Tenn.App. 78. 

91. Wls.—^Illinois Steel Co. v. Bud- 
ziB 2 ^ 81 N.W. 1027, 106 Wls. 409. 
80 Ain.S.R. 54, 48 Ii.R.A. 630, re- 
hearincT denied 82 N.W. 534. 106 
Wls. 499, 80 Am.S.R. 54, 48 L. 
B.A. 830. 

37 C.J. p 1228 note 44. 

Mai amendment 

(1) Amendment at trial may prop¬ 
erly be allowed. 

TT.S.—^Broderick v- Anderson, D.C.N. 
T, 23 F.Supp. 488. 

Iowa.—Conklin v- Towne, 216 N.W. 
264, 204 Iowa 916--Wldner v. Wil¬ 
cox, 108 N.W. 238, 131 Iowa 223. 
Neb.—Butke v. Nacbschoen, 272 N. 

W. 336, 132 Neb. 514. 

S.D.—F. M. Slag:le 4b Co. v. Bnshnell. 

IS N,W,2d 914, 156 A-L-K. 1070. 
Tex—McTasrsiart v. Texaa Bitulithlc 
Co., Civ.App., 132 S.W.2d 436. 

(2> Court did not abuse discretion 
In permitting: the filing: of defense 
of limitations after plaintiff's evi¬ 
dence was all in and after he had 
rested, where defendants ag:reed to 
pay costs from time of defendants’ 
first answer to time of proflerins of 
the amendment, and where from al- 
leg;ations of complaint it was diffi¬ 
cult to determine theory on which 
plaintiff would proceed.—Attorney 
General of Utah v. Pomeroy, 73 P-2d 
1277, 93 Utah 426, 114 A.Ii.H. 726. 

9& N-T.—Cunllfl V. Delaware & H. 

canal Co., 4 N.T.St 775. 

87 C.J. p 1228 note 45. 

S.C.—^Sauls-Baker Co. v. Atlan¬ 
tic Coaat Line R, Co., 96 S.E. 118, 
109 S.a 286. 

9^ S.C.—Stokes ▼. Murray, 83 S.EL 
33. 99 S-C. 221. 

Wis.—Smith V. Drag:ert. 27 N.W. 317, 
65 Wis. 607. 

37 OJ. p 1228 note 46, 

96. Wls.—^Illinois Steel Co. v- Bud- 
xisa «1 N.W. 1027, 106 Wls 499, 
80 Am.S.R. 54. 48 laJSLA. 830, re¬ 
hearing: denied 82 N.W. 634, 106 


Wls. 499, 80 Am.S.Xt. 54, 48 LuILA. 
830. 

37 C.J. p 1228 note 47. 

96. N.T —Buffalo v Brie County, 
151 N.Y.S. 409, 88 Misc. 591, affirm¬ 
ed 156 N.T.S. 73, 171 App.Div. 978, 
affirmed 115 N.EL 1036, 219 N.Y. 
620. 

N.C.—Shell V. Dineberg:er, 111 S.B. 

769, 183 N.C 440. 

In MSxylaaLd 

It has been laid down that, in view 
of Code art 76 § 47, pleas of limitar 
tions cannot be amended.—Licbten- 
berg: V. Joyce, 39 A-2d 789, 183 Md- 
689—37 C.J. p 1229 note 48 [a]. 

97. AriaL-^onnor Diva Stock Co. v. 
Fisher, 255 P. 996, 32 Ariz. 80, 67 
A.li.B. 196. 

Okl.—Oozpus Jnzls anolied in Taylor 
V. Soule. 198 P.2d 281, 284, 197 OkL 
45. 

37 C.J. p 1229 note 60. 

Waiver of: 

Defense of statute by fulure to 
plead see supra § 354. 

Protection of statute generally see 
supra 5 24. 

Bight to xPly on plea sot lost 
Fact that answer to suit to com¬ 
pel Indorsement of note pleaded lim¬ 
itations and tendered qualified In¬ 
dorsement did not preclude defend¬ 
ant from relying on limitations as 
bar.—^Baard v. Citizens' Bank of 
Memphis, Mo.App., 87 S.W.2d 678. 

By filing an. acoonst by way of 
set-off or cross demand commencing 
within the statutory period defend¬ 
ant does not waive plea of limita¬ 
tions as to so much of plaintiffs 
account as is of longer standing.— 
Hiblqr V. Johnston. 18 N.J.Iiaw 266. 
Waiver admlttea in pleading:! 

Pa.—Cochran v. Kendfg, Com.PL, 48 
LanaBev. 180. 

96. Axiz.—Connor Dive Stock Co. v. 
Fisher, 255 P. 996, 32 Aziz. 80, 67 
A.L.R. 196. 

Okl.—Corpus gnzls quoted ha Taylor 

SOS 


V. Sonle, 168 P.3d 281, 284, 137 
OkL 45. 

37 C.J. p 1229 note 51. 

S0t.off 

(1) Alleging and proving items of 
set-off not limited to time within 
statutory period prior to commence¬ 
ment of action constituted a waiver 
of plea of hmitatlon set up in the 
answer.—Connor Dive Stock Co, v. 
Fisher, 255 P. 996. 82 Axiz. 80, 67 
A.D.R. 196. 

(2) Pleading of set-off in event 
that the plea of limitations is not 
upheld does not waive the plea.— 
Coleman v, Kansas City, 173 S.W.2d 
572. 351 Mo. 254. 

(3) Defendant did not waive stat¬ 
ute of limitations as to plaintiffs 
claim hy pleading as a set-off or 
counterclaim certain Items that were 
barred, where defendant abandoned 
such pleas on the trlaL—^Moran v. 
Babbitt Bros. Trading Co., 118 P.2d 
448, 58 Ariz. 162, 137 A.D.R. 320. 

<4) Other holdings with respect to 
counterclaim or set-off see 87 C.J. p 
1229 note 51 [a]. 

99. Okl.—Corpus Jnxis quoted in 
Taylor v. Soule, 168 P.2d 281, 284, 
197 Okl. 45. 

37 C.J. p 1329 note 52. 

Im Ariz.—Ainsworth v. Dlpsohn, 196 
P. 1028, 22 Ariz. 29D 
37 aj. p 721 note 26. 

2m Axiz.—Ainsworth v. Dipsohn, sn- 
pra. 

37 CJ. p 1229 note 53. 

Withdrawal rather thaa waiver 
It has been stated that defendant's 
testimony renouncing the benefit of 
the statute of limitations is more 
properly termed a withdrawal of the 
plea rather than a waiver.—^Dewla 
V. Buckley, 19 So. 197, 73 Mias. 58 
—87 aJ. p 721 note 26. 

Zm Ark.—Sexton v. Brock; 15 Azk 
345. 

4, Ill.—Richey t. Northwestern 
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§ 372 

§ 372. Demurrer to Plea 

Usuafry a plea of limitations which Is defective in 
form or substance is subject to demurrer. 

A plea of the statute of limitations ordinarily 
may be demurred to where it is defective in form 
or substance,® and if plaintiff has replied to such 
a plea he should be permitted to withdraw his reply 
and substitute a demurrer.® The plea of limitations 
is subject to demurrer where the statutory period 
pleaded is not applicable to the cause of action al¬ 
leged,^ as where it pleads a shorter period of limi¬ 
tation than is applicable,® or, in some jurisdictions, 
where it pleads a longer period of limitation.® In¬ 
asmuch as a demurrer admits the truth of the facts 
that are properly alleged in the plea,i® a demurrer 
does not lie on the ground that the cause of action 
did not accrue within the period mentioned in the 
plea,il or that there is other matter of fact which 
would take the case out of the operation of the 
statute.i2 A general demurrer to the entire an¬ 
swer is insufficient to raise an issue as to the plea 
of the statute,^® even though the statute pleaded is 
not applicable to the cause of action.!^ 

A demurrer to a plea of the statute to an amend¬ 
ed declaration admits that the plea is properly 
filed!® and raises the question only as to the effect 
of such plea.!® It presents the question of law 
whether the cause of action set up by the amend¬ 


ment is other than, and different from, that set up 
by the original pleading,!7 and the demurrer will 
be sustained, if, on examination of the original and 
amended declaration, they are found to be but dif¬ 
ferent modes of stating the same matter,!® but will 
be overruled if the amendment sets up another and 
different cause of action from that staled in the 
original pleading.!® 

Demurrer to plea in short. A demurrer to a plea 
of the statute of limitations pleaded by name only, 
with the consent of the parties, raises no question 
but the one whether the statute can be pleaded to 
the action.®® 

Effect of sustaining demurrer. If a demurrer to 
the plea of the statute is sustained, without leave 
to plead over, there is no issue of fact involving the 
statute of limitations.®! 

§ 373. Replication or Reply 

a. Necessity and propriety 

b. Sufficiency 

a. Necessity and Propriety 

At common law as a general rule a replication or 
reply to the plea of limitations Is essential, but, under 
some codes or practice acts, It is not essential to meet 
such plea by replication or reply. 

At common law a replication is generally neces¬ 
sary to prevent the plea of limitations constituting 


University, N.R2d 406, 323 Ill. 
App. 293. 

6. Ill.—^Farrow v. Mdred Drainag-e 
and Levee District, 268 DLApp. 
432. 

Wls.—-Kresticli ▼. Stefanez, 9 N.W.2d 
130, 243 Wis 1, 1'51 ALB 1022. 

37 C.J. p 1229 note 57. 

Demurrer. 

In civil actions generally see the 
O.J.S. title Pleading §S '211-274, 
also 49 O.J. p 362 note 60-p 465 
note 81. 

liaising defense of limitations see 
supra §§ 344-350. 

Favtlcnlav plea not sahject to 
deuiurrer 

Ga.—Cantrell v. Byars, 19 S.B 2d 44, 
66 Ga.App. 672. 

Md.—^Llchtenherg v. Joyce, 39 A.2d 
789, 183 Md. 689. 

6. Ark.—Lucas v. Tunstall, 6 Ark. 
443. 

7. TJ-S —General Petroleum Coipo- 
latlon of California v. Seaboard 
Terminals Corporation, DC.Md, 19 
FiSupp ‘SSS. 

Md.—COnowingo Land Co. v. McGaw, 
98 A. 222, 124 Md 648. 

87 C.J. p 1229 note 59. 

8. Ill.—Cornwell v. Broom, 84 Ill 
App. ‘3'91. 

87 C.J. p 1229 note 60. 


9. Ind.—^Axton v. Carter, 39 N.B 
546. 141 Ind. 672. 

37 C.J. p 1229 note 61. 

Whether plea of longer period suffi¬ 
cient generally see supra § 361. 

10. Vt.—Putnam v. Ward, 17 A. 740. 
61 Vt. 42. 

37 C J. p 12'29 note 62. 

11. Ind.—^De Armond v. Ballou, 23 
N.B 766. 122 Ind. 398. 

37 C J. p 1229 note 63. 

18. UL—People v. May, 114 N.B 685. 
276 Ill. 832. 

13. Ariz—Abel v. Swain, 100 P. 831, 
12 Ariz. 421. 

14. Anz—^Abel v. Swain, supra 

15. Ill.—^Maegerlein v. Chicago, 141 
Ill App. 414, affirmed 86 N.B. 670, 
237 Ill, 159. 

16. Ill.—^Maegerlein v. Chicago, su¬ 
pra, 

37 C J. p 1230 note 69. 

17. Ill,—Wende v. Chicago City R. 
Co, 111 NB, 276, 271 Ill 437,*Ann. 
Casl918A 222. 

18. Ill.—Chicago & N W. R CO. v. 
Gillison, 60 N.B. 657, 173 Ill. 264, 
64 Am.S.R. 117. 

37 C.J. p 1230 note 71. 

Stziktncr oz BUBtalnlii^ deoDKarrer 
In action for injuries sustained i 
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When seat In theater broken where 
demurrer to petition was sustained, 
and a year and a half later plain¬ 
tiff filed an "amended, reformed, and 
substituted petition" which reiterated 
allegations of original petition and 
added that defendant knew of defec¬ 
tive seat and that plaintiff lacked 
such knowledge, defendant’s plea of 
one-year statute of limitations 
should have been stricken or put out 
on demurrer.—Schang v. Alamo 
Theater Corporation, 115 S.W2d 293, 
272 Ky. 744. 

Same cause of action 
Demurrer to plea, which stated 
that the cause of action did not ac¬ 
crue within statutory period pnor 
to the date of filing of the amended 
declaration, was properly sustained 
where the cause of action was not 
changed by the amended declaration. 
—^Lichtenberg v. Joyce, 39 A.2d T89» 
183 Md 689. 

19. Ill—Wende v. Chicago City B- 
Co, 111 N.B. 275, 271 Ill. 437, Ann- 
Ca5.1918A 222. 

SOu Ala—Goodwin v. Harrison, 6 
Ala. 438. 

81. Ill.—Gillmore v. Chicago, 79 N- 
B 596, 224 UL 490. 
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a bar to a recovery®* unless the plea is immaterial*® 
or unless defendant waives the want of a replica¬ 
tion.*^ Under statutory provision in some juris¬ 
dictions a plea of the statute of limitations stands 
confessed where no reply is filed-*® Under the 
codes and practice acts^ however, in some jurisdic¬ 
tions a replication or reply to a plea of limitations 
is not necessary in order to raise an issue thereon*® 
unless ordered by the court,*^ especially where the 
answer does not contain new matter** or does not 
contain matter constituting a counterclaim,** or 
where it is provided by statute that new matter 
pleaded in the answer is deemed denied by plain¬ 
tiff.*® In jurisdictions in which no reply is neces¬ 
sary to new matter, except where the court orders 
a reply, usually it is discretionary with the court 
whether to order a reply to a plea of limitations,*^ 
and a reply will not be required where the facts on 
which plaintiff relies to defeat the plea of the stat¬ 
ute appear by affirmative allegations.** 

In Louisiana, in view of the fact that replications 
are unknown to the law of that state, plaintiff may 
meet a plea of prescription without further plead¬ 
ing.** 

The propriety and necessity of a replication or 
reply to urge matters in avoidance of statute of 
limitations are discussed infra §§ 375, 376. 


b. Sufficiency 

As a general rule a reply to an answer setting up 
the statute of iimftatlons must apprise the defendant 
of the Issue to be made. 

A reply to an answer of the statute of limitations 
must apprise defendant of the issue to be made on 
the answer, whether of denial or avoidance, by 
showing that the action was brought within the 
statutory time,*^ or by showing some disability or 
other matter suspending or avoiding the running 
of the statute, in accordance with rules stated infra 
§ 377. Under some ciraimstances a general denial 
or general traverse may be sufficient to join issui 
on the plea ;** and, where no evidence is introduced, 
a general replication is a complete answer to the 
plea of the statute of limitations.*® In general, 
however, the replication must be responsive to the 
plea;*7 if it neither denies nor responds to the 
plea, nor confesses it, and sets up any other fact 
in avoidance, it is bad on demurrer;** and, where 
the replication is to a part only of the plea direct¬ 
ed to several causes of action set out in the decla¬ 
ration, the part referred to must be pointed out with 
certainty.** 

The sufficiency of allegations in avoidance of 
plea of statute of limitations is discussed infra § 
377. 


22. W.Va.—Curry v. Mannington, 2t 
W.Va. 14. 

37 O-J. P 1230 note 80. 

23. W.Va.—Curry v. Maanington. 
supra. 

24. RI.—Alzny v. Daniels, 10 A. 
654, 15 RI. 312. 

25. Ill.—-Wiley v. Michelmore, 69 N. 
R 2d 342, 325 IlLApp. 259. 

Plea of statute fatally defective 
There is no admission of the de¬ 
fense of the statute of limitations by 
failure to reply, under a statute as 
to admission by failure to reply, 
where the plea of the statute of limi¬ 
tations is fatally defective.—Nevada^ 
Douglas OonsoL Copper Co. v. Berry- 
hill, 75 P.2d 992, 58 Xev. 261. 

Jb. Rentucky 

(1) Civ.Code of Pract. 9 126 was 
cited in announcing the rule stated 
in the text.—Ogle v. Cole’s Rx’rs, 299 
S.W. 566, 221 Ky. 726. 

(2) In earlier cases, however, ap¬ 
parently under a different code provi¬ 
sion, the view was taken that a reply 
to a plea of limitations is permitted 
only when there is a counterclaim or 
set-off in defendant’s answer.—Har¬ 
ris V. Moberly, 5 Bush. 556—Slack v. 
Rowlhac, 5 Ky.Op. 101. 

26. —McCarthy Broa Co. v. 


Hanskutt, 137 NW. 286, 29 SD. 
535, Ann.Cas.l914D 389. 

37 CJ. p 1230 note 83. 

27. S.D.—^McCarthy Bros. Co. v. 
Hanskutt, supra. 

28L Minn.—-West v. Hennessey, 59 N. 

W. 984, 58 Minn. 133. 

37 C.J. p 1230 note 85. 

29. Dak.—Star Wagon Co. v. Mat- 
thiesen, 14 N.W. 107, 3 Dak 233. 
N-Y-—Avery v. New York OenL & H. 
R. R. Co., 6 K.Y.S. 547, affirmed 22 
N.B. 1134, 117 N.Y. 660. 

sa Idaho.—Alspaugh v. Reid, 55 P. 
300. 6 Idaho 223. 

31. N.Y.—City Equity Co. v. Bodine, 
126 N.Y.S. 439, 141 App.Div. 907. 

87 C.J. p 1230 note 90. 

Defense insuffldent 

Under N.Y.Clv.PractA.ct 9 274, the 
court refused to direct a reply where, 
under the pleadings, it appeared that 
the plea of a statute of limitations 
was not a sufficient defense.—Merin¬ 
os Viesca y Compania v. Fan Ameri¬ 
can Petroleum & Transpon Co.. D.C. 
N.Y.. 40 F.-2d 928—37 aj. p 1230 note 
90 £b}. 

82. N.Y.—Avery v. New York Cent. 
& EC R. R Co., 6 N.Y.S. 647, af¬ 
firmed 22 N.E. 1134, 117 N.Y. 660. 
37 C.J. p 1231 note 91. 

33. La.—Paul Elopstock & Co. v. 
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I United Fruit Co, 131 So 23, 171 £«. 

I 296. 

34. Ind.—Niblack v. Goodman, 67 
Ind. 174. 

N.Y.—Jarvis v. Pike, 11 Abb.Pr.,N.S., 
398. 

37 C.J. p 1231 note 9'5. 

Reply held insufficient 
Pa—^Kampe v. Kampe, 30 Pa.Dlst. & 
Co. 655, 54 Montg.Co. 6. 

35. Ohio.—Whelan v. E:insley, 26 
Ohio St 131. 

37 C.J. p 1231 note 97. 

36ii VcL—^Lewls V. Mason, 10 S.E 
529, 84 Va 731. 

Proof under general replication gen¬ 
erally see infra 9 379. 

37. Ala—Field v. Sims, 11 So. 763, 
96 Ala. 540. 

Mass.—Fames v. Savage^ 14 Mass. 
425. 

AfBxBaathre reply 

Plaintiff was not entitled to make 
an affirmative reply to the defense of 
limitations by replication—^Richey v. 
Northwestern University, 55 N.E2d 
406, 323 IlLApp. 293. 

38L Ark.—State Bank v. Sherrill, 12 
Ark. 183—Calvert v. Lowell, 10 
Ark. 147. 

39. Vt—Hotchkiss V. Ladd, 36 VL 
593, 86 Am-D. 679. 



§ 374. Construction and Operation of Plead¬ 
ings 

It has been laid down broadly that a plea of limita¬ 
tions must be construed strictly; such a plea Is a plea 
in bar which does not deny the right of action but 
merely that such right has not been exercised within 
the time hxed by law. 

It has been laid down broadly that pleas of lim¬ 
itations are not favored in the law and that they 
must be construed strictly.^O The plea of the stat¬ 
ute of limitations is a plea in bar,'*! and is a plea 
in confession and avoidance.^^ Such a plea does 
not question the sufficiency of plaintiffs pleading^® 
and does not deny the nght of action^^ but merely 
that such right has not been exercised within the 
time provided by law.^® Generally the defense of 
limitations applies to the particular action to which 
It IS pleaded.^® 

According to some cases the allegations of the 
petition are taken as true for the purpose of the 
plea.'*^ The determination on the pleadings wheth¬ 
er the action is barred by the statute is not affected 


by the allegations of a cross petition setting out an 
entirely separate cause of action and of the reply 
to such cross petition.®® 

Under the practice in some jurisdictions defend¬ 
ant’s pleading denying generally the existence of 
the cause of action as alleged and setting up the 
statute of limitations is treated as an answer not¬ 
withstanding defendant denominates such pleading 
a “plea in bar.”®® The plea of stale demand in an 
action of trespass to try title amounts to no more 
than a plea of limitations.®® A pleading which con¬ 
forms to a plea of prescription and pleads a par¬ 
ticular prescriptive period amounts to a plea of pre¬ 
scription and not to a plea of payment.®! 

The nature of the action, rather than the allega¬ 
tions of defendant’s pleading, determines what stat¬ 
ute is applicable as a bar to recovery.®® 

Where plaintiffs motion to strike out defendant’s 
plea is treated as a demurrer, the court may con¬ 
sider the declaration to ascertain whether plain¬ 
tiff’s action is timely brought.®® 


40. Md.—Ijichtenbergr ▼. Joyce, 89 A. 
2d 789. 183 MdL 689. 

Plea to ameaded deolaratloii 
A plea of the statute of limitations 
to the ^'amended declaration and the 
additional counts*' refers to the 
whole original declaration, notwith¬ 
standing only one count was amend¬ 
ed at the time the plea was filed.— 
Michigan Cent R. Co. v. Hiarville, 
186 ULApp. 243. 

41. NjC .—Service Fire Ins. Co. of 
K T V. Horton Motor Iiines, 86 
S.H.'2d 879p 225 H.C. 588. 

Tex —^Dairy Region Land Corpora¬ 
tion V. Harding, f::2iv.APp.. 266 S.W. 
181. 

Bar to action 

Notwithstanding the statute Is 
pleaded as a bar to the recovery of 
damages sustained prior to the stat¬ 
utory period before the fUlng of the 
petition, the plea may be and should 
be treated as a bar to the action, 
where eJ .1 the damages for which re¬ 
covery was sought were so sustained. 
—^Northern Kentucky Telephone Co. 
V. Southern Bell Telephone A Tele¬ 
graph Co., D-O-Ky., 1 F.Supp. 576, 
afdrmed, C.C.A., 73 F.2d 338, 97 A.Li. 
R. 133, certiorari denied 55 S.Ct. 546, 
294 U.S. 719. 79 L.Hd 1251. 

42. X7.S.—Kconomy Fuse & Manufac¬ 
turing Co V. Raymond Concrete 
Pile Co, C.C.AI11, 111 F.2d 876. 

Tex.—^Michelin Tire Co. v. Ganter, 
CivJ^., 61 S.W.2d 525. 

43. U.S.—Fconomy Fuse ds Manufac¬ 
turing Co V. Raymond Concrete 
Pile qo, C.CA.I1L. Ill P,2dl 876. 

44 . Md.—Liohtenberg v. Joyce, 39 A 
2d 789, 183 Md. 689. 


45. Md.—Lichtenherg v. Joyce, su¬ 
pra. 

In JjonislaiLa 

A plea of prescription is a peremp¬ 
tory defense which claims that the 
demand is haired by the lapse of 
time.—^Love v. Silas Mason Co, D.C 
Lflu, 66 FBupp. .753. 

40. Ala—National Surety Co. v. 

Coleman, 104 So. 821, 218 Ala. 377. 
4 /Tm BCattexv not admitted 
Where plamtifl does not actuallyr 
allege part payment but merely 
makes concessions of certain items In 
dimlnuatlon of his claim, failure of 
defendant, who set up the statute of 
limitations, to deny any allegations 
contained In the declaration did not 
constitute an admission of part pay¬ 
ment—^Browu V. Wakefield, 1 Gray, 
Maas., 4'50. 

Xn XiOulsiaiLa 

( 1 ) It has been laid down broadly 
that the allegations of the petition 
are taken as true for the purpose of 
a plea of prescription. 

U.S—(Love V. Silas Mason Co., DC 
La, 66 F.Supp. 753. 

La—^Foster & Glassell Co. v. Knight 
Bros., 93 60 . 918, 152 La. 596— 
Carpenter v. B. L Dupont De Nem¬ 
ours & Co., App., 1'94 So. 99—Glass 
V. Holomon, App, 190 So. 438— 
Warn v. Mexican Petroleum Cor^ 
poration, 6 LaApp. 55. 

(2) Allegations of petition must 
be accepted as true on a plea of 
prescription filed in limine containing 
no affirmative allegations to break 
the force of petition but relying 
strictly on admissions In tbe peti¬ 
tion.—Jeanfreau v. Jeanfreau, 162 

So. 3, 132 La, 332. 
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03) It has been held, however, 
a plea of prescription does not ad¬ 
mit the facts alleged in the petition 
for the purpose of forestalling the 
defense of prescription; to do so 
would be self-destructive.—Manders 
V. Irwin, 43 So. 69*8, 118 La. 1048. 

(4) A plea of prescription puts at 
issue, under allegations of fact well 
pleaded by plaintiff, and admitted, de¬ 
fendant's right to Judgment, and. If 
the plea is sustained, involves a de¬ 
termination of the matter complete¬ 
ly, as though an answer had admit¬ 
ted the allegations of fact and had 
simply denied conclusions of law.— 
Love V. Silas Mason Co., D.C.Iia, 46 
FSupp. 753. 

48. Kan—Kittel v. Smith, 16 P.M 
638, 136 Kan. 622. 

49* Mo.—^Thomas ▼. Sterling 
Finance Co., App., 180 S.W.2d 788. 

60. Tex.—Joyner v. Christian, 118 S. 
W.2d 1229, 1'31 Tex. 274. 

51. La—^Louisiana Mortg. Coipora- 
tion V. Trottl, App., 158 So. 692. 

52, CaL—Boyd v. Blankman. 29 CaL 
19, 27 AnaDec. 146—^Tofte v. Tofte, 
64 P.2d 1137, 12 CaLAlip.2d 111. 

63. SlmeUneias of octioB adfter 
BUlt 

Where defendant’s plea challenged 
timeliness of plaintiff’s action after 
having suffered a nonsuit in a previ¬ 
ous action, court could go back to 
declaration to ascertain whether 
plaintiff had brought herself within 
requirements of statute providing for 
relief against nonsuit—Giarrusso v- 
Brown & Sharpe Mfg. Co., RLt 5# 
A 2d 72. 
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Pleading operative as pica or answer rather than 
exception. A pleading which sets up the statute of 
limitations and does not raise such defense on the 
allegations of opponent’s pleading should be treat¬ 
ed as an answer or pica in bar and not as a special 
exception,notwithstanding a statement in the 


pleading setting up the statute that the pleader es¬ 
pecially excepts.®® Where the pleading of the stat¬ 
ute is an affirmative plea and not a special excep- 
i-on, judgment may not be rendered on such a plea 
until after a trial on the merits as distinguished 
from a hearing on exceptions.®® 


E. PLEADING IN AVOIDANCE OP LIMITATIONS 


§ 375. Propriety 

If the statute of limitations has been pleaded by a 
party, as a general rule the opposing party may, by 
reply or other appropriate pleading, set up exceptions 
to, or matters in avoidance of, the statute in order to 
take the case out of Its operation. 

Where one party pleads the statute of limita¬ 
tions, the opposing party may by reply or other ap¬ 
propriate pleading set up any exception to, or mat¬ 
ter in avoidance of, the statute which is relied on 
to take the case out of the statute of limitations.®^ 
The suffic’ency of allegations or pleading in avoid¬ 


ance of a plea of the statute of limitations is dis¬ 
cussed infra § 377, and anticipation in declaration, 
petition, complaint, or bill of defense of statute of 
limitations supra §§ 340-343. 

In an action at law an agreement not to plead 
the statute may be replied in answer to a plea of 
the statute of limitations, where such agreement 
vras made previous to the attaching of the stat¬ 
ute.®® In equity, if an allegation of such an agree¬ 
ment is omitted from the bill, the proper method 
of setting it up is by amending the bill.®® 


Si. Tex.—Dairy Region Land Corpo¬ 
ration V. Harding, Giv.App., 266 S 
W. 181. 

55. Tex.—^Dairy Region Liand Corpo¬ 
ration v. Harding, supra. 

58L Tex.—Armstrong v. Snapp, Civ. 

App., 186 S.W.2d 880. 

57. Ala.—Weeden v. Asbury, 138 So. 
267, 223 Ala. 687. 

D.C.—^Reynolds Needle, 132 F,2d 

161, 77 U.S.App.D,C. 58. 

Ga.—^Uartin ▼. Mayer, 11 SK2d 218, 
63 Ga.App. 887. 

Ill.—Chapralis v. City of Chicago, 62 
N.H.2d 563, 826 Ill.App. 554. 

Ind.—CZiarters v. Citizens’ Nat. Banh, 
145 N.E. 517, 84 Ind.App. 15. 

W-Va.—Wilson v. Mutual Protective! 
Ass’n of West Virginia, 199 as. 
258. 120 W.Va. 465. 

87 aJ. p 1231 note 6. 

Affldavife opposing motion for sum¬ 
mary judgment held insufficient.— 
Cohen v. Qity Co. of New York, 27 
N.R2d 803. 283 N.Y. 112. 

Amendment of de61axat£oa, petltloii, 
or complaint 

(1) Under some circumstances, 
matters in avoidance of a plea of 
limitations may he set up by amend¬ 
ment to the declaration, petition, or 
complaint.—Gentry v. Barron, 34 S. 
B. 849. 109 Ga. 172—37 aJ. p 1232 
note 21. 

(2) It has been held that an 
amendment to a petition to meet a 
demurrer raising the defense of the 
statute of limitations is permissible. 
—Collier V. Georgia Gecurltles Co., 
195 S.E. 920, 57 GaApp. 485. 

(3) It has been held that; after a 
demurrer to the complaint raising 
the defense of the statute of limita¬ 
tions had properly been sustained, 
plaintiff should have been permitted 


to amend the complaint.—^E*rantz v. 
Mallen, 267 P. 314, 204 CaL 159— 
Wade V. Busby, 152 P.2d 754, 68 Cal. 
App 2d 700. 

(4) Order sustaining, without leave 
to amend, demurrer to fourth amend¬ 
ed complaint which showed on its 
face that cause of action was barred 
by limitations, was held proper where 
no application to amend was made, 
and no showing made as to nature of 
amendment, and plaintiff had been 
afforded ample opportunity to frame 
complaint to protect his rights—^Bar- 
ritt V. Barritt, 28 P.2d 54, 132 Gab 
App. 538. 

Ameudmsnt of zepUoatioa. 

<1> In a proper case an amendment 
of the replication may be permitted. 
Ill.—^Selemln, Latrobe Steel A Cou¬ 
pler Co., 189 nLApp. 191. 

Utah.—^Tracey v. Blood, 3 P,2d 268, 
78 Utah 385. 

(2) Where the replication to the 
plea of the statute Is insufficient, 
hut the declaFation contains the aver¬ 
ments for lack of which the replica¬ 
tion is defective^ plaintiff should 
have leave to amend his replication. 
—Morris v. {Lyon, Va., 2 S.B. 515. 

Answer to demurrer 
So-called ’’answer to demurrer to 
second amended complaint” filed 
without leave could not supplement 
complaint which failed to show that 
action of fraud was. begun within 
three years after discovery of fraud. 
—^Harvey v. Griffiths, 23 P.2d 582, 133 
CaLApp. 17. 

Part payment may be pleaded by 
reply. 

Azic.—^Real Bstate Bank v. Hartfileld, 
5 Ark. 551. 

Fla.-v'ITlnson v. Palmer, 34 Sp. 276, 
630. 


Xu Texas 

(1) Under some circumstances 
matters in avoidance of a plea of 
limitations may be set up by amend¬ 
ment to the petition.—Griffiths v. 
Travis, Clv.App., 102 S.W.2d 445, er¬ 
ror refused—87 O.J. p 1232 note 21. 

(2) Where at trial of action de¬ 
fended on ground of bar of limita^ 
tions, maker unexpectedly testified 
that he had been absent from state 
during part of alleged period of limi¬ 
tations, refusal to permit trial 
amendment alleging that statute was 
tolled by maker’s absence was error 
even though amendment was not of¬ 
fered until Jury was about to render 
their verdict, since the matter was 
peculiarly within maker’s knowledge 
and amendment would not prejudice 
him.—Griffiths v. Travis, supra. 

C3) It has been stated, however, 
that after an exception to petition, 
which presented the Issue of limita¬ 
tion, had been sustained, proper 
pleading for plaintiff to file was sup¬ 
plemental petition, wherein plaintiff 
bad right to plead facts which, if 
true, would toll statute of limitar- 
tions.—Goodrich v. First Nat. Bank, 
Civ App, 70 S.W.2d 609, error re¬ 
fused. 

(4) In an action In which plaintiff 
claims the benefit of a statute of 
limitations to support recovery, de¬ 
fendant may plead an exception con¬ 
tained in the statute In avoidance of 
limitations.—Smith v. Bradshaw* 
Clv.App., 93 S.W.2d 468. 

58. N.Y.—Gaylord v. Van ILioaa, 15 

Wend. 308. 

Vt.—Green v. Seymour, 12 A. 206, 59 

Vt. 459. 

58. N.J.—Cowart r. Perrlna, 81 NX 

Bq. 101. 

87 C.J. p 1833 note 88. 
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An acknowledgment or new promise within the 
statutory period may, as a general rule, be pleaded 
by reply in avoidance of the plea of limitations,®® 
except where it constitutes a departure from the 
cause of action alleged in the complaint, as dis¬ 
cussed infra § 377 f. According to some authori¬ 
ties a new promise may be pleaded by an amended 
petition.®! 

Motion, A motion by plaintiff to dismiss or 
strike an answer pleading the statute of limitations 
will not be sustained where questions of fact must 

be determined.®^ 

§ 376. Necessity 

As a general rule, where the defense of the statute 
of limitations has not been anticipated in plaintiff's 
original pleading and such defense is set up by defend¬ 


ant, plaintiff must then plead specially a matter relied 
on by him to avoid the bar of the statute or to bring 
the case within an exception. 

As a general rule a matter in avoidance of the 
bar or defense of the statute of limitations should 
be pleaded by the party who relies on such mat¬ 
ter.®® Whether it is necessary to anticipate the 
defense of limitations is considered supra §§ 340- 
342. As a general rule it is not essential for plain¬ 
tiff to reply to the plea of limitations where he has 
anticipated such plea in his original pleading and 
the plea raises an issue in that respect.®^ Where, 
however, the defense has not so been anticipated by 
plaintiff and has been set up by defendant, as a 
general rule, in order that plaintiff may avail him¬ 
self of facts which avoid the bar of the statute or 
which bring his case within any of its exceptions, 
he must specially plead such facts,®® usually by a 


60. Ky.—^Liamklns v. Cambron, 288 
S.W. 766, 194 K:. 246. 

87 C J. !p 1233 note 25. 

61. Tex.—EIrskine v. Wilson. 20 Tex. 
77. 

87 C.J. p 1233 note 27. 

SnpplemeuLtal pctitLoxi 

Filing: a supplemental petition set¬ 
ting: up a new promise, instead of 
filing an amended orig:inal petition. 
IS a mere Irregularity.—Cotulla v. 
Urbahn, 12fS S.W. 1159, 104 Tex. 208, 
34 Ii.RA..N.S.. 346. Ann.Cas.l914B 
217. 

62. Iowa.—Lienelian v. Drainage 

Dist. No. 71 of Sac County, 258 N. 
W. '91. 219 Iowa 294. 

NT.—Newfleld v. Bast River Sav. 
Bank, 3'3 N.Y.S 2d 927, 263 App.Div. 
983. 

S3. Ala.—^Drummond v. Drummond,- 
168 So. 428, 232 Ala. 401. 

Iowa—^Beerman v. Beerman, 279 N. 
W. 449, 225 Iowa 48, llS ADR. 
997—iSmith V. Middle States Utili¬ 
ties Co. of Delaware, 276 N.W. 158, 
224 Iowa 161. 

Fan.—^Franklin Life Ins. Co. v. Day, 
96 P.2d 630. 

Ky.—^MoCoy v. Arena, 174 S.W.2d 
726, 295 Ky. 403—Mullins v. Jen- 
ning's Guardian, 115 S.W.2d 340, 
273 Ky. 68. 

Okl.—Owens v. Luckett, 189 P.2d 806, 
192 Okl. 68S—Owens v. Clark, 6 P. 
2d 755, 154 Okl. 108. 

Tenn.—Poole v. First Nat. Bank of 
Smyrna, 196 S.W.2d 663. 

Tex.—^Kennedy v. Bllisor, CivA.pp., 
154 S.W.2d 284, error refused— 
Zappmund v. Zaiontz^ Clv.App, 137 
S.W:2d 670—^Logan v. Taylor, Civ. 
App, 118 S.W.2d 1094—Stephens v. 
Leatherwood, Civ App., 295 S.W. 
336. 

Utah.—Attorney General of Utah v. 
Pomeioy, 7*3 P.2d 1277, 93 Utah 
426, 114 AL.R 726. 

WVa—Barnes v. Lilly, 159 SB 873, 
110 W.Va. 648. 


Waiver of defects 
Plaintiff waives defects In defend¬ 
ant's pleading of limitations by fail¬ 
ure to object thereto.—Keeran v. 
Wahl Co, 51 NB.2d 698, 320 IlLApp 
457. 

64. Colo.—^Buckingham v. Orr, 6 
Colo. 687. 

Iowa—^Newton v. Knox, 13 N.W.2d 
795, 234 Iowa 1096 
Ky.—Green’s Adm'r v. Smith, 28 S. 

W 2d 494, 234 Ky. 448. 

Mont—^Matteson v. Ackerson, 66 P. 
2d 797, 104 Mont 289, 115 A.LR. 
750. 

Faymeat 

Where complaint alleged that last 
payment on note was made on date 
within period of limitations before 
action thereon was commenced, it 
was not necessary for plaintiff to file 
reply denying the allegratlon of de¬ 
fendant's answer that the last pay¬ 
ment was made on a date prior to 
that alleged in the complaint—^Lar¬ 
sen V. Duke. '240 P. 827, 116 Or. 25. 
Bismlssal of aotion sot authorized 
Plaintiff's failure to file reply, set¬ 
ting up matters alleged in his origi¬ 
nal and substituted petitions as 
avoiding bar of statutes of limita¬ 
tions pleaded in defendants* answer, 
did not warrant dismissal of action. 
—Newton v. Knox, 13 N.W.Sd 796, 
234 Iowa 1095. 

Special reply la not necessary 
where plaintiff has anticipated the 
plea of the statute in his original 
pleading by setting up matter in 
avoidance and files a reply In de¬ 
nial of the plea presenting an Issue 
as to such matter. 

Ind.—Charters v. Citizens' Nat. Bank 
of Peru, 146 N.B 517, 34 Ind App. 
16 

Ky—BHineline v. Head, 266 S.W. 370, 
205 Ky. 644. 

Coverture 

Where plaintiff specifically alleged 
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her coverture prior to injury, and 
defendant pleaded limitations, plain¬ 
tiff was held not bound to plead cov¬ 
erture by reply to avoid limitations. 
—^Dowell V. Gray Von Allmen Sani¬ 
tary Milk Co, 299 S.W. 965, 221 Ky 
730. 

65. Cal.—^Richardson v. Michel, 118 
P3d 91<6, 46 CalA.pp 2d 188. 

D.C.—^Reynolds v. Needle, 132 F.2d 
161, 77 U.S.APP.D.C. 53. 

Iowa.—^Lawrence v. Melvin, 211 N. 

W 410, 202 Iowa 866. 

Ky.—^Hollifleld v. Blackburn, 170 S. 
W 2d 910, 294 Ky. 74—Klinellne v. 
Head, 266 S.W. 370. 205 Ky. 644. 
Neb.—^Reed v. Barnes, 208 NW. 567, 
113 Neb 414. 

Or.—De Martini v. Hayhurst, 62 P. 
2d 1, 154 Or 663. 

Tex—Wixon v^ Bowers, Civ.App., 
162 S.W. 2d 896, error refused— 
Price V. Powell, Civ App., 57 €.W.2d 
1121, error dismissed—Amsler v. 
Cavitt. Civ.App, 271 S.W. 139. 
Utah.—^Tracey v. Blood, i3 P.2d 263. 
78 Utah 385. 

87 C J. p 1232 note 19-p 1233 note 28. 
Bar appearing on face of orlglxial 
pleading 

Where plaintiff's original pleading 
shows that the cause of action as¬ 
serted IS apparently barred by the 
statute of limitations and such stat¬ 
ute is pleaded as a defense, plaintiff 
must plead matters on which he re¬ 
lies to avoid such defense. 

L€u—Z immer v. Caumont, App., 187 
So. 681. 

Okl—Whitney v. Doyle, 159 P.2d 287, 
196 Okl. 501. 

Tex—^U. S Royalty Ass'n v Stiles, 
CivALpp, 131 S.W 2d 1060, error 
dismissed, judgment correct. 

37 C J. p 1232 note 19 [a]. 

Personal disabUlty 
Ky.—Shively v Blkhom Coal Corpo¬ 
ration, 289 S.W. 262, 217 Ky. 132— 
Goff V. Goff, 206 S.W. 466, 182 Ky. 
825. 
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replication or reply^^ or amendment to the dec¬ 
laration, complaint, or petition.^^ In equity if 
countervailing matter may not be set up special 
replication, under general rules discussed in Equity 
§ 363, and the defense of the statute of limita¬ 
tions has not been anticipated 1^ allegations in the 
bill, plaintiff must meet an answer setting up such 
defense by amendment to the bill stating the mat¬ 
ter in voidance.^^ It has been held or recognized 
under some statutes regulating pleading, however, 
that, where defendant pleads the statute of limita¬ 
tions, matters on which plaintiff relies to avoid the 
bar of the statute may be deemed to have been 
pleaded in reply and may be relied on without be¬ 
ing specially pleaded.^^ 

Plaintiff may not successfully daim that the plea 
of the statute of limitations should have been dis¬ 
regarded because he had failed to file a replica¬ 
tion setting up matter in avoidance of such plea, 
where the case was tried on the theory that such 
replication had been filed.^^ 

Acknowledgment or new promise. It has been 
held or recogxpzed that an acknowledgment or new 
promise within the statutory period, in order to be 
availed of, should be set up by reply to a plea of 


the statute of limitations,^^ but as a general rule a 
reply is not essential where the plea of limitations 
has been anticipated by allegations as to a new 
promise in the original pleading.^^ According to 
some cases a new promise may be pleaded by an 
amended petition, as discussed supra § 375, and un¬ 
der some statutes reasonable notice of an intention 
to rely on a new promise is sufficients^ In some, 
but not all, jurisdictions an acknowledgment or new 
promise may be proved under a general reply to 
the plea of the statute, as considered infra § 379. 

Estoppel or waiver; agreement not to plead stat¬ 
ute. As a general rule estoppel of defendant to 
plead the statute of limitations, or waiver of his 
right in that respect, should be expressly pleaded 
in the reply,s^ but a failure to do so does not pre¬ 
vent the consideration of an estoppel where all the 
facts are fully stated and the parties accept the is¬ 
sues as joined and are not prejudiced by the man¬ 
ner of pleading,^^ or where the case is tried on an 
agreed statement of facts which show a waiver of 
the defense.^* It has been held or recognized that 
it is not essential specially to plead in the reply an 
agfreement not to plead the statute of limitations,^ 
but the contraiy view has also been taken.^^ 


Tex.—Stephens v. (Leatherwood, dv. 

App., 296 S.W. 236. 

37 C.J. p 1234 note 43.- 

Absenoe tram state of debtor or die. 
feadent 

U.S.—Tinsley v. Mills. D.G.I<a., 3d F. 
Supp. 621. 

CbL—S ullivan v> Shannon. 77 P.2d 
493. 25 CalJlLpp.2d 422. 

—Bice V. Buraess, 254 P. 746, 
124 OkL 177. 

Tex.—Griffiths ▼. Travis. OlT.App., 
102 S.W.2d 445. error refused. 

ComTnenoemsst of aetlorL prevented 
by ftanflulent oondnct or oonoeal 

Iowa.—Conklin v. Towna 216 N.W. 
264, 204 Iowa 916. 

Qf tmuA 

Neh.—Beed v. Barnes. 202 N.W. 567, 
113 Neh. 414. 

CkwtlMUUioe of duress or undue iaSn- 
noe 

SXl—^Beck V. Searson. 29 S.G.S:a. 180. | 

68. Mont.—Girson v. Glrson. 114 P. 

2d 274, 112 Mont. 188. 

Btah.—Clawson v. Boston Acme 
Mines Development Co.. 269 P. 147, 
72 Utah 187, 59 A.UIL 1818. 

37 CJT. p 1232 note 20. 

Replication or reply to plea of llial- 
tatlons senerally see supra S 278. 

Abseaoe tram s t ate 
Uteh.—Tracey v. Blood, 3 P.2d 263. 
78 Utah 386. 


PscBOBsl disabUtty 
W.Va.—^Kinder v. Boomer Coal 6b 
Coke Co.. 96 aS. 580. 82 W.Va. 32. 
Part payment 

Ark.—Ruddell v. Folsom. 14 Ark. 213. 
N.J.—Ijadles* Auxiliary Asbury Park 
Ijodge No. 128, B. P. O. B. V. As- 
bury Park l«odye. No. 128. B. P. O. 
m. of U. S. A.. 29 A.2d 881. 129 N. 

! J.Law 864. affirmed 88 A2d 901. 

130 N.J.Law 556. 

37 C.J. p 1282 note 20 Cd. 

Peter aetkm 

<1) Where the dtSTnissal of a foi^ 
mer action, or a nonsuit or the re¬ 
versal or arrest of a judgment there¬ 
in. is relied on to show that the sec¬ 
ond custlon ie within the exception of 
the statute which extends the time 
for suing in such cases, plaintiff 
must reply specially in this respect. 
—Mcaellan v. State Bank. 12 Ark. 
141—87 GX, p 1236 note 70. 

(2) Computation of statutory pe¬ 
riod where new action brought after 
nonsuit in. or dismissal or other fail¬ 
ure of. former action generally see 
supra Sf 287-893. 

67. Tex.—^Powers v. Schubert; Civ. 

App.. 220 S.W. 120. 

87 ax. p 1288 note 21. 

68i XIL—Harding v. Durand, 28 N.2I 
948. ^88 IlL 516. 

87 ax. p 1288 note 2A 

69L N.T.—Mets v. Meta 90 N.T.S. 

840. 46 Miae. 888. 

87 ax. p 1288 note 24. 

5U 


2h Oalif ozBla 

The view has been taken that oeir- 
tain matters in avoidance of the plea 
of the statute of limitations set up 
by defendant may be relied on by 
plaintiff, without pleading such mat¬ 
ters. in view of the rule of practice, 
now embodied In Code Clv.Proc. i 
462, under whl<di there Is no replica¬ 
tion and new matter in the answer 
Is deemed controverted.—-Kane v. 
Cook, 8 Cal. 449—McDonald v. Rei<di 
ft Iiievre^ 281 P. 106. 100 GaLApp. 
736—87 C.X. p 1233 note 24. 

70l B.I.—MOnsuete v. Ciniiuegrano; 

140 A. 855, 49 B.I. 88. 

73L Conn.—^Radigan v. HughOs, 79 A. 

50, 84 Conn. 187. 

37 ax. p 1233 note 86. 

72m Ky.—Green's Adm'r v. Smith, 28 
S.W.2d 494, 234 Ky. 448. 

78; Va.—Noell v. Noell, 26 S.B. 242. 

93 Va. 488. 

87 ax. p 1233 note £8. 

71. Ky.—lioy v. Nelson. 258 8.W. 

803. 201 Ky. 710. 

37 C.X. p 1238 note 80. 

76. Ky.—-Zjoy V. Nelson. 258 SLW. 
808. 201 Ky. 710. 

76L Mo.—Shearlock v. New York 
Mat. Idfe Ins. Co.. 182 S.W. 89. 188 

Mo-lpp- 480. 

77. Vt.—fiteams v. Stearns. 82 VL 
678. 

87 OX. p 1882 note 14. 

78L Pa.—Bevan v. Oulien, 7 Pa. 281 
—HbCnlloch T. Norris, 5 P8. 286. 
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Cause of action based on statute of limitations. 
In an action in which plaintiff claims the benefit of 
a statute of limitations to support recovery, de¬ 
fendant should plead matters relied on to avoid the 
operation of the statute.^® 

§ 377. Sufficiency of Allegations 

a. In general 

b. Personal disabilities 

c- Absence or nonresidence 

d- Mistake, fraud, or concealment 

e. Prior action 

f. Acknowledgment and new promise 

g. Part payment 

a. In General 

A party against whom the statute of limitations 
has been set up should, as a general rule, allege dis¬ 
tinctly and specifically such facts as are essential to 
bring the case within a saving provision of, or an ex¬ 
ception to, the statute. 

As a general rule, where a party against whom 
limitations have been pleaded attempts to bring 
himself within a particular saving or exception, he 
must state with distinctness and particularity all 
such facts as are essential to bring him within such 
exception,®® and the pleading in avoidance is ordi¬ 
narily insufiicient, if it consists of mere general 


allegations,®^ or of statements of the evidence of 
facts, instead of the facts themselves,®® or presents 
mere matters of law.®® It has been held suflSdeot 
to allege that the action could not be brought be¬ 
cause the courts were closed by reason of war, 
where the facts as to time are alleged,®4 or to al¬ 
lege facts showing defendant to be estopped to 
plead limitations.®® 

A replication or reply setting up matter in avoid¬ 
ance must be responsive to the plea®® and must not 
allege a cause of action not relied on in the decla¬ 
ration, petition, or complaint.®^ It is proper to de¬ 
ny a plea of limitations generally, and also to set 
up matters in avoidance,®® but a reply stating more 
than one exception to the statute, or more than one 
defense to the plea, is bad because of duplicity®® 
except where allowed by statutory or code provi¬ 
sion.®® 

b. Personal Disabilities 

In order to avoid the defense of the statute of lim¬ 
itations on the ground of the existence of a personal 
disability, as a general rule It Is essential to allege fully 
and clearly such facts as will show that, because of 
such disability, the statutory period has not run. 

Where personal disability, such as coverture in¬ 
fancy, or insanity, is relied on to avoid the bar of 
the statute of limitations, the fact of such disability 


79. Tex.—Smith v. Bradshaw, Civ. 
App., 93 S.W.2d 468. 

Xnfaabocr 

, (1) Defendants waived the claim 
that the Infancy of some of defend¬ 
ants prevented the running of the 
statute where infancy was not plead¬ 
ed in the answer.—^Lewis v. Saylors, 
Tex.Civ.App., 37 S.W.2d 760. 

(2) When a limitation title Is spe¬ 
cially pleaded, it Is necessary that 
infancy, a personal privilege, be spe¬ 
cially pleaded in avoidance of the 
lixxutation title or such defense is 
waived.—^Niemann v. Garcia, Tex. 
Clr.App., 144 S.W.2d 621, error dis¬ 
missed, Judgment correct. 

sa Ga,—Trammell v. Georgia Pow¬ 
er Co., 183 S.m 825, 52 Ga.App. 
•514. 

Xowa.—Coxpns Juris guoted In. Smith 
V. Middle States Utilities Co. of 
Delaware, 276 N.W. 158, 168. 224 
Iowa 151. 

hTeb.—^Reed v. Barnes, 203 ir.W. •667, 
118 Neb 414. 

37 C.J. p 123'3 note 34. 

A reply must apprise defendant of 
the issue to be made on the answer 
by showing some disability or other 
matter suspending or avoiding the 
running of the statute. 

N.T.—Jarvjs v. Pike, 11 AhbPr.,N. 
S.. 898. 

Pa.—^King v. Baxter, 7 Phila. 1*86. 


Waiver 

It has been held, where an agrree- 
ment to waive the statute of limita¬ 
tions Is relied on, that there should 
he an allegation showing that the 
agreement was made before the plea 
of the statute hecame available— 
Slade V. Horn. IS'S S.W.2d 924, 208 
Ark. 202. 

AUegatioBs held niBnfliolsm.t 

(1) Generally.—McGill's Adm’x v. 
Phillips, 49 S.W.2d 1025, 243 Ky. 768. 

(2) Reply merely alleging that 
plaintiff controverts and specially de¬ 
nies each and,every plea in emswer 
asserting a plea of any statute of 
limitations.—Clawson v. Boston 
Acme Mines Development Co, 269 P. 
147, 72 Utab 137, 69 A.LR. 1318. 

(3) Affidavit alleging that on date 
petition was filed summons was is¬ 
sued and delivered to ediexiff or one 
of his deputies.—Bro6k v. Turner 
Fuel Co., 178 S.W.2d 427, 296 Ky. 
729. 

81. Cal.—Faston v. Geller, 8 P.2d 
74. 11*6 Cal.App. 677. 

Iowa.—Corpus Juris gooted in Smith 
- V. Middle States Utilities Co. of 
Delaware, 27d N.W. 158, 163, 224 
Iowa 161. 

37 C J. p 1283 note 85. 

88. Iowa.—Cbrpus Juris guoted In 
Smith V. Middle States Utilities Co. 
of Delaware, 275 N.W. 158, 163, 
224 Iowa 151. 


N.T.—^Benjamin v. De Groot» 1 Den. 
151. 

83. Ark.—Calvert v. Dowell, 10 Ark. 
147. 

Iowa.— Corpus Juris guoted ia Smith 
V. Middle States Utilities Co. of 
Delaware, 275 N.W. 158. 163, 234 
Iowa 151. 

84. Tenn.—Peak v. Buck, 3 Baxt. 71. 
W.Va.—Huffman v. Callison, 6 W. 

Va. 301. 

Kffect of existence of state of 'war 
on runmng of statute of limita¬ 
tions generally see supra S ®®9- 

85. Ky.—Chesapeake A N. B. Co. v. 
'Speakman, 71 S.W. 6*33, 114 Ky. 
628, 24 KyJU 1449, 63 D.H.A. 193. 

Tex.—^Manes v. J. I. Case Threshing 
Mach. Co., G1V.APP., 295 S.W. 28L 

80L Ind.—Bottles v. Miller, 14 N.E. 

728, 112 Ind. 584. 

37 C.J. p 1231 note 8. 

87- lU.—MoConnel v. Kibbe, 29 Ill. 
483. 

37 C jr. p 1231 note 9. 

88. Ill.—^Varner v. Varner, 69 UL 
445. 

89. U.S.—^Andreae v. Redfleld, C.C. 

N.T., 1 P.Cas.No,868--Craig v. 

Brown, Pa., 6 P.'Cas.No.3,829, Pet 
C.C. 443. 

90. Ala. — ^Thomason t. Odum, 23 
Ala. 480. 

37 aj. p 1232 note ID 
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must be specially pleaded by the party relying on 
:t, as considered supra § 376, and there must be 
full and clear allegations of all such facts as are 
essential to show that by reason of such disability 
the statutory period has not run against the cause 
of action and allegations as to the particular 
disability must be definite and certain.®^ There 
should be allegations of the existence of the disa¬ 
bility at the time when the cause of action accrued®® 
and the extent of the duration of the disability,®^ 
and that the action was commenced within the pre¬ 
scribed statutory period after the disability was re¬ 
moved.®® Where the action is brought ly a next 
friend before an infant becomes of age, ^e reply 
need not aver that the next friend is sui jtlris.®® 

c. Absence or Nonresideaice 

As a general rule, where nonresidence or absence 
from the state !s relied on to suspend or postpone the 
operation of the statute of limitations, ft Is essential 
to bring the case within the exception based on non¬ 
residence or absence by appropriate allegation of fact. 

In pleading nonresidence or absence from the 
state, as a general rule it is necessary to bring the 
case clearly within the exception in the statute by 
appropriate allegations of facL®^ The pleading 
must state positively the duration of the absence 
from the state®* and that defendant had not re¬ 
turned to the state within the statutory time next 
preceding the commencement of the action.®® 
Where the exception includes only those persons 
not resident in the state when the cause of action 
accrued, it is necessary to allege a residence out- 


§ 377 

I side the state at the time the cause of action ac- 
I crucd, since it is not sufficient merdy to allege ab¬ 
sence from the state at such time;^ and under some 
statutes the averment must show such absence at 
the time of the accrual of the cause of action rath¬ 
er than at the time that the cause of action accrued 
to plaintiff.® The reply must show, in addition to 
an allegation of defendant’s residence out of the 
state for a specified time, that the statutory period 
has not elapsed exclusive of the time of his ab¬ 
sence.® 

Where the exception in the statute relates to 
defendant’s absconding from the state, so as to pre¬ 
vent the institution of a suit, it must be alleged 
that defendant was within the state when the cause 
of action accrued, or at some time between that 
time and the expiration of the limitatiorL^ It need 
not be alleged, however, that defendant’s removal 
from the state was with the intent to obstruct plain¬ 
tiff in the prosecution of his action.® 

d. Mistake, Prand, or Goncealmest 

As a general rule, where mistake, fraud, or con¬ 
cealment Is set up to avoid a plea of the statute of 
limitations, the essential facts, including the fact of 
nondiscovery until within the statutory period, must be 
alleged. 

Where mistake, fraud, or concealment is set up 
by amendment or reply to avoid a plea of the stat¬ 
ute of limitations, plaintiff must all^, not merely 
Hs condusions as to such matters,* bat he must af- 
firmativdy allege facts and circumstances to show 
such mi s t a k e, fraud, or concealment, and the fact 


•I. Ky^-Goir T. Oon 206 S.W. 406, 
182 Ey. 828. 

37 C.J. p 1234 notes 44, 48 £b]. 

» Tex.—Midkiir V. Steplxens, 29 a 
W. 54. 9 Tex.Clv.App. 411. 

S7 C.J. p 1234 note 48. 

S3* Or.—Richards v. Page Inv. Co., 

228 P. 937. 112 Or. 507. 

37 C J. p 1234 note 45. 

ZnssBlty 

A replication alleging Insanity 
must show that plaintiff was insane 
at the time the cause of action ac¬ 
crued.—^Uncoln V. Norton. 36 Vt. 679 
—37 aJ. p 1234 note 47. 

94 . Tex.—^Roemillle v. Leeper, 2 
Tex.Unrep.Cas. 535. 

37 C.J. p 1234 note 45. 

95. U.S.—^Dewey ▼. Sewanee Fuel & 
Iron Co., aClTenn.. 191 F. 450. 

37 C J. p 1234 note 46. 

•3* R.I.—^Bliven v. Wheeler. 50 A- 
644. 23 R.L 279. 

97. Ala.—«ims T. Tigret, 153 So. 326, 

229 Ala. 436. 

111.—Cheaot v. XoBfevre. 3 SL 637. 

37 C J. p 1234 note 51. 
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Xn SB aotiOB at law a replication, 
in order to make a sufficient show¬ 
ing that the statute did not run in 
view of the statutory provision ex¬ 
cluding from the computation of the 
period of limitation the time of de¬ 
fendant's absence from the state, 
must contain a sufficient allegation 
of absence or an allegation of facts 
which necessarily imply such ab¬ 
sence.—Sims V. Tigret. 158 So. 326. 
229 Ala 436. 

Physical absence 

(1) Technically allegations should 
show physical absence from the 
state.—^Frantz v. IfoUen, 267 P. 814. 
204 Gal. 159. 

(2) It has been held, however, that, 
after a demurrer raising the defense 
of the statute of limitations had 
properly been sustained, the lower 
court should have permitted plain¬ 
tiff to amend his complaint by alleg¬ 
ing that defendant had not been a 
resident of the state and had not 
been living therein but had been a 
resident of another state* such 
amendment being regarded as a suf¬ 
ficient allegation of physical absenca 
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at least in the absence of evidence di¬ 
rected to that point.—Frantz v. Mal- 
len. supra. 

9a U.S.—Bauserman v- Blunt, Fan., 

15 S.Ct 466, 147 U.S, 547, 87 LrEd.* 
316. 

Neb.—Hedges v. Roach, 21 N.W. 404, 

16 Neb. 673. 

37 aJ. p 1235 note 52. 

99. DeL—Wells v. Jones, 7 Del. 329. 
37 C.J. p 1235 note 53. 

1 . N.J.—^Paterson Bank v. Ludlow. 
11 N.J.L<aw 354. 

a Fla-—^Bennett v. Herring. 1 Fla. 
387. 

a U.S,—Andreae v. Redfleld, aCLN. 
T.. 1 FXlas.No.368. 

4. Ark.—^Pettus v. HaxrisL 11 Ark. 
294. 

Mo.—Smith v. Bogllolo, 6 Mo. 344. 

37 CmJm p 1285 note 64. 

a W.Va—Abell v. Penn Mut. Idfe 
Ins. Co.. 18 W.Va 400. 

a U.S.—Strout V. United Shoe 
Mach. Co.. D.C.Mhss.. 208 F. 646. 
affirmed 225 F. 1022, 140 C.CLA. 609. 
37 <U. p 1335 notes 60, 61. 
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of its nondiscovery until within the statutory period 
allowed for the commencement of the action after 
such discovery.^ Thus where it is alleg’ed that the 
cause of action was fraudulently concealed, it is 
generally necessary to state the facts constituting 
such concealment® except where it consists of se¬ 
cret acts of the other party which are unknown to 
plaintiff.® The time and manner of discovering the 
fraud must generally he stated^® and also the facts 
to show that reasonable diligence was exercised or 
that the fraud could not have been discovered soon¬ 
er by the exercise of reasonable diligence.^! It is 
not necessary to allege that the acts constituting the 
fraudulent concealment were subsequent to the time 
when the cause of action accrued.^® 

e. Prior Action 

As a general rule the party who relies on the dls- 
mTssal or other termination of a prior action to bring 
a subsequent action within an exception extending the 
time for suing where a prior action was terminated un¬ 
der certain circumstances must, by his allegationsv show 
all that Is essential to bring the case within the excep¬ 
tion. 

Where the dismissal of a former action, or a 


nonsuit or the reversal or arrest of a judgment 
therein, is relied on to show that a subsequent ac¬ 
tion is within the exception of the statute which 
extends the time for suing in such cases, plaintiff 
must plead specially in this respect, as discussed 
supra § 376, and the allegations with respect there¬ 
to must show all that is necessary to bring the case 
within the statutory exception.^® It must be 
averred distinctly that the former and subsequent 
actions are for the same cause of action and be¬ 
tween the same parties^^ and that the second action 
was prosecuted within the statutory time allowed 
therefor after the dismissal or reversal of the 
first.i® 

f. Acknowledgment and New Promise 

As a general rule the facts as to an acknowledg¬ 
ment or new promise must be fully and distinctly al¬ 
leged where an acknowledgment or new promise is re¬ 
lied on to avoid a plea of the statute of limitations. 

Where an acknowledgment or new promise is re¬ 
lied on to avoid a plea of the statute of limitations, 
the facts relating to such acknowledgment or new 
promise must be fully and distinctly alleged,^® in- 


7. Kan—^McCue v. FranWm, 143 P 
2d 646, 1>57 Kan 668. 

TTy —^Taylor, for Use and Benefit of 
Laurel County, v. Jones, 69 S W 2d 
872, 253 Ky. 285—^Robertson v. 

Jefferson County, 266 SW. 27, 205 
Ky. 479. 

37 C J. p 1235 note i61. 

Allegations tiald snfliolsiit 
Ala—Cartwright v. Braly, 117 So 
477, 2ia Ala. 49. 

Colo.—Order of Railway Conductors 
V. Jones, 239 P 882. 78 Colo. 80. 
Obstmcting pxoseontloiL of action. 

(1) It has been held that a replica¬ 
tion In avoidance of plea of the stat¬ 
ute of limitations, by which it is 
sought to take advantage of a stat¬ 
utory provision that the time during 
which the obstruction of the prose¬ 
cution of a right of action by indi¬ 
rect ways or means shall continue 
shall not he computed as part of the 
limitation period, need not be m min¬ 
ute detail.—BaJker v. Hendnx, 27 S. 
H 2d 273, 126 W Va. 37—37 C J. P 1'2S5 
note 61 [b]. 

(2) Certain replications in this re¬ 
spect which contain allegations as 
to fraud, concealment, or deception 
have been regrarded as sufficient.— 
Baker v. Hendrix, supra—87 C.J, P 
123>5 note 61 [b]. 

(3) Other replications have been 
regarded as insufficient.—Morriss v. 
White, 131 S.E. 835, 146 Va. 553. 

8. Ill—^B^rtune v. English, 80 N.E. 
781, 226 Ill. 262, 117 Am.S R. 253, 
12 L.R A..N.S. 1005, 9 AnmCas. 77. 
37 C.J. p 1235 note 62. 


Allegations of ooncealmeoit of ftaud 
held sulBoiant 

US—Wasmann v. City Nat. Bank 
of Knoxville, C.C.ATenn., 52 P.2d 
705. 

37 C J. p 1235 note 62 [a]. 

Allegations of eonoealment of ftaud 
held Insufllclent 

Md —Consolidated Public Utilities 
Co. of Westminster v. Baile, 136 
A 825, 152 Md. 871. 

37 C.J. p 1235 note 62 Cb]-[d]. 

9. Miss.—^Matthews v. Sontheimer, 
39 Miss. 174. 

10. Ala —Williams v. Bedenbaugh, 
110 So. 286, 215 Ala. 200. 

Cal —^Daily Telegram Co. of Long 
Beach v. Long Beach Press Pub. 
Co, 23 P2d 833, 133 CaLApp 140. 

37 C J p 12'36 note 64. 

Allegations held sufficient 

Ala—Cartwright v. Braly, 117 So. 
477, 218 Ala 49. 

37 C.J. p 1236 note 64 [a], tc]. 

11. Ky.—^McC3oy v. Arena, 174 S.W 
2d 726, 295 Ky 403. 

Tex.—Logan v Taylor, Civ.App, 118 
SW.2d 1094. 

37 C.J. p 1236 note 65. 

18. IlL—^Bartalott v International 
Bank, 14 UlApp. 158. 

13. Ga—^Ivester v. Southern Ry. Co., 
6 S.E.2d <214, 161 GaApp 364. 

37 CJ. p 1236 notes 71, 73. 

Computation of statutory period 
where new action brought after 
nonsuit in, or dismissal or other 
failure of, former action generally 
see supra SS 287-295. 
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Allegations held sufficient 
Ill.—Goodpaster v. Chicago, M. A 
Gary Ry Co., 240 Ill.App. 267. 

14. Ark.—Crow v. State, 23 Ark. 684 
37 C J p 1236 note 72. 

15. Ky.—Jewitt V. Bradford, 2 AK 
Marsh 248. 

87 C J. p 1236 note 74. 

15. Md.—Corpus Juris cited in 

Brown v. Hebb, 175 A 602, 604, 167 
Md. 535, 97 A.L.R. 366. 

N T.—^Bloodgood V. Bruen, 8 N.T. 
1362. 

37 C J. p 1236 note 76. 

BepUcation conforming to promise 
The usual rule is that, if a new 
promise is relied on, the replication 
should conform thereto.—^Howell v. 
Wallace, 10 A 2d 486, 18 N.JM 18 C. 
48. 

Attaching letters 

Where plaintiff in his reply alleged 
that he had in his possession certain 
letters written by defendant m which 
defendant acknowledged the debt and 
promised to pay, plaintiff was re- 
QUired to attach such letters to his 
reply pursuant to rule obtained by 
defendant.—Kampe v. Kampe, 30 Pa. 
Dist. & Co 655, 54 Montg Co. 6 
Authority to make acknowledgment 
In suit against county for goods 
sold and delivered, replications to 
county's plea of statute of limita¬ 
tions were insufficient to show au¬ 
thority of clerk of circuit court who 
certified that accounts had been ap¬ 
proved and would be paid as soon as 
funds were available to bind county 
so as to toll statute of limitationa-* 
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duding a statement of the time when the new 
promise was made.^^ According to some authori¬ 
ties merely alleging that the debt had been ac¬ 
knowledged without averring a new promise is in¬ 
sufficient.^* The consideration for the new prom¬ 
ise^* or the amount promised to be paid-* need not 
be expressly stated. According to some authori¬ 
ties it need not be alleged that the new promise 
or acknowledgment was made in writing, notwith¬ 
standing a statutory requirement that the new prom¬ 
ise or acknowledgment shall be in writing ,21 but 
according to some cases it is necessary to allege 
that the promise was in writing, in view of such 
a statutory requirement.22 A reply which consti¬ 
tutes a departure from the cause of action stated in 
the declaration, petition, or complaint is insuffi- 

cient.23 

g. Part Payment 

In general, where a party undertakes to plead a part 
payment to avoid the plea of the statute of limitations, 
the allegations should be sufficient to take the case out 
of the operation of the statute. 

Allegations as to part payments should be spe¬ 
cific the allegations should show that the pay¬ 
ment was made by or on behalf of the debtor,25 that 
it was made within the statutory time before the 
commencement of the suit,26 and that it was made 
on account of the debt sued on and as a part 
thereof.27 It is not necessary to allege the amount 


of pa>Tnents2* or the effect of the payment as a 
new promise;®® nor is it necessary to state the 
words or acts indicating that the debtor acknowl¬ 
edged that more was due and ivould be paid.** 

§ 378. Rejoinder, Demurrer, or Motion 

The usual method of taking Issue on, or answer¬ 
ing a replication to, a plea of the statute of limitations 
is by rejoinder; certain objections to such a replica¬ 
tion may be raised by demurrer or by motion. 

The usual method of taking issue on, or answer¬ 
ing a replication to, a plea of the statute of limita¬ 
tions is by rejoinder and, where the reply al¬ 
leges matters in avoidance of the statute, a rejoin¬ 
der setting up facts to show that the matter al¬ 
leged in avoidance is not applicable to the case or 
is not within the exception in the statute must clear¬ 
ly and definitely state the facts with respect there¬ 
to.** The matter alleged in the rejoinder must not 
constitute a departure from the plea of the statute 
of limitations.** 

Where plaintiff has amended his complaint after 
a plea of limitations, defendant need not file his 
exception on the ground of limitations at the time 
he files an objection to the amendment.** 

Demurrer. A replication to a plea of the statute 
■which is improper or insufficient may be objected to 
by demurrer,** as where such replication is not 


Germo Mfgr. Co v. St, Liucle Coun¬ 
ty, 176 So 149, 129 Pla. 303. 

17- Ky.—Wurth v, Paducah, 7d S. 

W 143, -23 KyXi. -386 
37 C.J. p 1237 note 77. 

18L Pla.—Knowles Bros Agency v- 
LArkin. 181 So. 896, 132 Pla. 667. 
X T —^Bloodgood v. Bruen, 8 X.T. 
362 

19. S C.—^Park v. Brooks, 17 S.B. 22, 
3S S.C. 300. 

37 C J. p 1237 note 79. 

90. Ala.—^Hoffman v. Kelly, 63 So. 
943. 184 Ala 290. 

91. U.S.—Green v. Coos Bay Wagon 
Road Co., CCOr.. 23 P. 67, 10 
Sawy. 625 

37 C J. p 1237 note 82. 

99. Ark.—Ringgold v. Dunn, 8 Ark. 
497. 

37 C J. p 1237 note 83. 

Whether writing necessary In case 
of new promise generally see supra 
i 316. 

93. Vt—^Pletch^r v. Munroe, 17 A. 

799, 61 Vt. 408. 

37 C.J. p 1233 note 26. 

Whether action on original demand 
or on new promise generally see 
supra S 320. 

2A, Ala.—Watson v. Dais. 1 Port 
247. 1 


Wash.—Tesler v. Oglesbee, 1 Wash T. 
604. 

Whether part payment: 

Avoids bar of statute of limita¬ 
tions generally see supra §5 821- 
339. 

May be proved under general rep¬ 
lication see infra S 379. 

9& N.J.—Palmer v. White. 46 A. 706. 

65 XJ.I4LW 69. 

37 C.J. p 1237 note 86. 

9GL Ark.—State Bank v. Gray, 18 
Ark. 39. 

37 C J p 1237 note 87. 

Beply held suffloieiLt 
Where defendants in city's suit to 
enforce paving assessment liens 
pleaded the five-year statute of limi¬ 
tations and set forth in their answer 
the last date on which they had made 
payment on the pavtug assessment, 
the city*3 reply stating that at was 
not true that defendant had not; 
made any payments since that date 
was a sufficient demal. and, in ab¬ 
sence of any evidence concerning the 
assessments or xiayments, the plea of 
limitations was properly denied, as 
against contention that the reply was 
a negative pregnant which admitted 
the plea—Jordan v. City of Olive 
Hill, 162 S.W.2d 229, 290 Ky. 828. 
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97. Ind.—Christian y. State, 34 N.B. 
825. 7 Ind.App. 417. 

88. Ala.—^Hofflnan v. Kelly, 63 So. 
943, 184 Ala. 290. 

99. SC.—^McBrayer ▼. Mills, 39 S. 
E 788, 63 SC. 36. 

30l Minn.—Oevermann v. Loebert- 
mann, 70 N.W. 1084. 68 Minn. 162. 

31. Vt.—Russell v- Stevens, 20 Vt. 
53. 

37 C.J. p 1237 notes 92, 93. 

32. U.S.—^Bond v. Jay, Md., 7 
Cranch 350, 3 li.Ed. 367. 

37 C J. p 1237 note 93. 

33. Md —^Harper y. Hampton, 1 
Harr. & J. 453. 

37 C.J. p 1237 note 94. 

34. La.—^Landis & Toung y. Gos¬ 
sett & Winn, App., 178 So 760. 

35- Ky.—Green County y. Howard, 
105 S.W. 897, 127 Ky, 379, 32 Ky.L. 
243. 

37 CJ. p 1238 note 96. 

Denmxrer and anotion to stzlfca 
Where plaintiff by reply to an¬ 
swer setting up statute of limita¬ 
tions, sought to excuse delay in 
bringing action by showing an es¬ 
toppel, defendant's demurrer to, and 
motion to strike, reply constituted a 
sufficient challenge to the issue ten- 



§ 378 

responsive to the plea of limitations;^® but where 
the replication shows that the cause of action is not 
barred by limitations the demurrer must be over¬ 
ruled.®"^ It has been held that if the objection to 
the replication is for a defect in form it must be 
made by special demurrer.®® Although a replica¬ 
tion to the plea of limitations is insufficient or im¬ 
material and is demurred to as such, if the plea 
is also insufficient the court will act on the first 
fault in pleading and give judgment for plaintiff.®® 
Where the demurrer to the replication is overruled 
with leave to withdraw it, and it is not withdrawn, 
the facts set up in the replication are deemed to be 
admitted.^® 


54 'aj.S. 

It has been held, where a demurrer to a replica¬ 
tion is sustained, that plaintiff should be permitted 
to plead over by amending or by filing a new rep' 
lication^l 

Motion, Where the reply is such that it will be 
held good on demurrer, any objection to its suffi¬ 
ciency should be taken by motion to make definite 
and certain.^® A motion by defendant for judgment 
on the pleadings has been held properly sustained 
where plaintiff’s reply does not avoid the defense 
of limitations and no question of fact vital to the 
adjudication of material matters is involved.^® 


LIMITATIONS OF ACTIONS 


F. ISSUES, PROOF, AND VARIANCE 


§ 379. In General 

The general rule, subject te certain quallflcatlone, 
IS that advantage may not be taken of the statute of 
limitations under a plea of the general Issue or a gen¬ 
eral denial; matter In avoidance of a plea of limita¬ 
tions may not, as a general rule, be proved under a 
general reply or replication, although exceptions to the 
rule have been recognized. 

In view of the general rule that the statute of 
limitations must affirmatively be pleaded in order 
to be available to the party relying on such statute 
as a defense, as considered supra § 354, the statute 
cannot, as a general rule, be taken advantage of 
under a plea of the general issue or a general de¬ 
nial and this rule has been held to apply in an 


action of debt,^® assumpsit,^® or trespass to try ti- 
tle.-*7 According to some authorities, however, the 
statute may be set up under the general issue or gen¬ 
eral denial where the particular statutory limita¬ 
tion affects the right of action, and not merely the 
remedy,*® or where the complaint or petition shows 
on its face that the cause of action is barred,*® or 
by virtue of a statutory provision that in certain ac¬ 
tions every defense may be availed of under a gen¬ 
eral denial.®® Where the general issue is pleaded 
with leave to give in evidence any matter that can 
properly be pleaded, it is sufficient with respect to 
the statute of limitations,®^ and defendant may 
show that the cause of action was barred by the 


doped by plaintiff.—Dikeman v. Gray- 
mountaln, 61 P-2d 629. 176 Okl. 83. 

8G. Ind—^Bottles v. Miller, 14 N,®. 
728, 112 Ind. 684. 

87. Fla.—Genno Mfg. Co. v. St. Lu¬ 
cie County, 176 So. 149, 129 Fla. 
303. 

38 . vt.—Green v. Seymour, 12 A 
206, 59 Vt 469. 

37 C.J. P 1238 note 98. 

39. Ark-—Smith v. Joyca 10 Ark. 
460. 

37 C.J. P 1238 note 99. 

40t N.T.—Cutler v. Wright, 22 N.T. 
472. 

41. Ark.—^Payne V- Bruton, 6 Ark. 
278. 

48 . Ohio.—Whelan v. Kinsley, 26 
Ohio St 131. 

37 C.J. P 1238 note 3. 

43. ‘ PTa-vi- —Elittel V. Smith, 16 P.2d 
538, 136 Kan. 622. 

UBues In Bopazate oaiue of action 
A cross petition and a reply there¬ 
to which pertain to a separate cause 
of action raise no questions of fact 
to be considered on the motion which 
affects only the original cause of ac¬ 
tion—Kittel V. Smith, supra. 


44. Ala—Sharp ▼. Clopton, 117 So. 
647, 218 Ala 140 

La—Carpenter v. Cox, App, 186 So. 
863. 

Mo —^Murray v. De Luxe Motor 
Stages of Illinois, App., 133 S.W. 
2d 1074. 

N.T.—Rodger v. Bliss, 323 N T.S. 

401, 130 Misc. 168. 

87 C.J. p 1238 note 6. 

45. XJ.S,—Mclver v. Moore, I>.C., 16 
F Ca8.No.8,831, 1 Cranch C.C. 90. 

37 C J. p 1238 note 7. 

46. HI —Benes v. Bankers’ Life 
Ins. Co., 118 NK 443, 282 Ill. 236. 

Me—^Lon^ellow v. Longfellow, 64 
Me. 240 

Va—^Dudley v Carter Red Ash Cor^ 
poration Collieries Co., 100 S.B. 
466. 126 Va. 701. 

5 C.J. p 1407 note 94. 

47- Tex.—Crayton ▼. Phillips, Com. 

App,. 4 S.W2d 961. 

63 C J. p 1179 note 69. 

48. TJ S.—Peters v. Hanger, Va., 127 
F. 820, 62 C C A 498. 

Mass.—^McRae v. New Torki N. B. 
& H R. Co. 85 N.E 426, 199 Mass 
418, 15 AnmCas. 4i89. 

Exceptions to general rule requirmg 
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affirmative pleading of statute see 
supra S 357. 

Whether special statute of limita¬ 
tions may be proved under general 
issue or general denial in action 
based on penal statute see C.J.S. 
title Penalties 5 15, also 37 C.J. P 
1239 notes 17-19. 

JJL an aotion of detixme the stat¬ 
ute of limitations may he proved 
under the plea of non detlnet or 
general issue, on the theory that 
such statute affects the right to the 
property. 

Ala.—^Traun v. Keiffer, 31 Ala 186. 
Ky.—Smart v. Baugh, 8 JJ’.Marsh, 
363. 

18 C.J. p 1014 note 68. 

49. Kan.—Good v. Bhrhch 72 P- 
646, 67 Kan, 94. 

37 C.J. p 1238 note 12. 

60. Ind.—Vail ▼. Halton. 14 Ind. 
844. 

37 C.X p 1298 note 13. 

IkL tzespaas defense of limitations 
is available under general Issua— 
Hartlg v. American Ice Co., 137 A 
867, 290 Fa 21. 

51. Ala.—Jefferson County ▼ 

0*Gara 196 So. 267, 29 AlaApp. 
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statutG,^^ and plaintiff may show that the action 
was properly brought within the statutory period.53 

In some jurisdictions failure of defendant, in 
pleading the statute of limitations in an affidavit of 
defensCt to caption the new matter as prescribed 
and to move for a specific reply by plaintiff does 
not prevent the raising of the statute at the trial.®^ 

Notice, Under some rules of practice a notice 
given under the general issue that the statute of 
limitations will be relied on is equivalent to a spe¬ 
cial plea of the statute.®® 

Avoidance of bar or plea of limitations. Where 
facts are relied on to avoid the statute of limita¬ 
tions, as a general rule the matter in avoidance must 
be specially pleaded, as discussed supra § 376, and 
cannot be relied on and proved under a general re¬ 
ply or replication.®® A prior action in which there 
was a nonsuit cannot be proved in avoidance of the 
plea of limitations, under a general replication.®^ 

According to some authorities plaintiff may re¬ 
ply generally to a plea of the statute of limitations, 
and prove a subsequent promise or acknowledg¬ 
ment without setting it forth specially.®® Accord¬ 
ing to other authorities proof of siich a promise 
may not be made where it is not specially plead¬ 
ed.®® Proof of a new promise has been permitted 
where issue was joined on a plea of limitations with 
leave to plaintiff by agreement of the parties to 
give any legal evidence to prove a new promise.®® 


Under a general replication evidence is not ad¬ 
missible of a particular payment.®^ 

Estoppel. Plaintiff cannot rely on estoppel of 
defendant to assert the bar of limitations where he 
does not plead such estoppel.®® 

§ 380. Evidence Admissible under Pleadings 

As a general rule only such evidence with respect 
to limitations as relates to matters properly put in Issue 
by the pleadings is admissible. 

As a general rule evidence is admissible on the 
question of limitations only where it relates to mat¬ 
ters properly put in issue by the pleadings.®® Under 
an issue of nul tiel record on a reply setting up a 
previous action, no evidence is admissible but the 
record, or a transcript of it.®® Where the only plea 
is the statute of limitations, evidence is inadmissi¬ 
ble to show a w*ant of consideration for the note 
sued on as a sufficient consideration will be taken 
to be admitted;®® and where defendant pleads only 
the statute of limitations of one state he cannot 
prove the statute of another state as a bar to the ac¬ 
tion.®® Where, in avoidance of defendant's plea of 
limitation, plaintiff's replication alleges infancy only, 
plaintiff is not entitled to assert on the trial the 
disability of coverture.®^ So also plaintiff cannot 
shift his ground and introduce evidence of a new 
cause of action, which has not been pleaded, in or¬ 
der to avoid the applicability of the statute of limi¬ 
tations pleaded in the answer, and to bring the case 
within a longer statute of limitations.®® In some 


38Z. certiorari dismissed 195 So. 
277. 239 Ala. 8. 

5^ Ala.—Berry r. Wooddy. 77 So. 
942. 16 Ala.App. 348. 

53. Ala.—^Berry ▼. Wooddy. supra. 

54. Pa.—Birdsall v. Wilbur, 196 A. 
S62. 329 Pa. 69. 

55. Ohio.—^Eldgerton v. Coates, 
Wright p. 84. 

37 C.J. p 1239 note 20. 

53. U.S.—Clarke ICayfteld. D.C.. 

5 F.Cas.No.2,858. 3 Cranch C.C. 
353. 

37 C.J. p 1239 note 22. 

General denial in reply 
As a general rule, subject to some 
exceptions, plaintllt under a gener¬ 
al denial In his reply, cannot submit 
evidence of. and is not entitled to 
an instruction involving, matters of 
avoidance of bar of statute of limi¬ 
tations.—Girson ▼. Olrson, 114 P,2d 
274. 112 Kont. 183. 

57. Ark.—McClellan v. State Bank. 
12 Ark. 141. 

K.a—Rockwell v. Hankins, 88 N.CL 
428. 

58. DeL—Chandler v. Duncan, 89 A. 
1012, 17 DeL 170. 

87 OJ. p 1239 note 25. 


59. Ark—^Ringgold v. Dunn. 8 Ark. 
497. 

37 C.J. p 1239 note 26. 
eOu U.S.—^Lonsdale v. Brown Pa.. 
15 F.Ca8.Xo.8.492, 3 Wasli.C.C. 404 

61. Ind.—Oonkey v. Barbour, 22 Ind. 
196. 

37 C.J. p 1'289 note 28. 

62. La.—Jordan v. Smith, 20 So.2d 
17. 206 La. 765. 

63. Ga.—^Bird v. Chandler, 144 S.B. 
265, 166 Ga. 707. 

N.T.—Converse v. States 41 N.Y.S. 

2d 245. 181 Misc. 113. 

37 C J. p 1240 note 29. 

Rvldsnce held inadmissible 
Mo.—^Sller v. Hessinger. App., 149 
! S.W.2d 890. 

N.C.—^Roberts v. Grogan, 21 S.R.2d 
829, 222 N.C. 30. 

Tex.—Grayburg Oil Co. v. Corpus 
Christl Gas Co., Civ.App. 69 S.W. 
2d 216. error dismissed—^McBumey 
V. Daughety. Civ App, 19 S.W.3d 
113, error dismissed—Stephens v. 
Leatherwood. Civ.App., 295 S.W. 
236. 

37 C.J. p 1240 note 29 EbJ, Ecj. 
EvldeBoe hdd admissible 
DL—^Maclaskey v. Mecartney, 58 N. 
SL2d 630, 324 DLApp. 498. J 
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! Kan.—Weber v. Home Royalty Ass'n. 

I 88 P.2d 1053. 149 Kan. 678. 

Ky.—Csme ▼. Greer. 18 S.W2d 388, 
229 Ky. 823. 

La.—^Helnz v. Toume, App.. 18 So.2d 
46—^Rusca & Cunningham v. Ham¬ 
mett. App., 195 So. 642. 

Tex.—^Prlce v. PoweU. Civ.App., 57 
S.W2d 1121. 

Utah.—Peteler v. Robison, 17 P.2d 
244. 81 Utah 535. 

37 C.J. p 1240 note 29 Ebj. 

Portion of cause of aetton 

Where petition alleges one cause 
of action, defendant pleading limita¬ 
tion as bar thereto is entitled to 
have limitation applied to such por¬ 
tion of cause of action as evidence 
shows to be barred.—^Filtsch ▼. 
Johnson, 50 P.2d 133, 174 Okl. 182. 

64. Ark.—State Bank v. Sherrill. 12 
Ark. 183. 

65. Mass.—^Davidson v. Delam^ 11 
Allen 523. 

66. Kan.—Hays Land dfe Investment 
Co. V. Bassett, 116 P. 475, 85 Kan. 
48. 

67. Tex.—Crow v. Fiddler, 23 S.W. 
17. 3 Tex:.Civ.App. 576. 

68. MIssl—^M oCaJl v. Nave, 51 mim, 
494. 
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jurisdictions, however, plaintiff may introduce any 
legal evidence to defeat the plea of prescription 
filed by defendant, without formal answer or other 
pleading by plaintiff.®* 

§ 381. Matters to Be Proved 

As a general rule both a plea of limitations and 
pleadings presenting an Issue as to matter in avoid¬ 
ance of the bar or plea of limitations must be sup¬ 
ported by proof. 

A plea of limitations must generally be support¬ 
ed by proof of facts necessary to sustain the plea;^® 
but where the statute is pleaded, and the complaint 
shows on its face that the cause of action is barred, 
no other proof thereof is necessary. 


In order to show that a cause of action appar¬ 
ently barred by limitations is not barred because of 
extraneous facts, it is necessary to prove all the 
facts put in issue that are necessary to take the 
case out of the operation of the statute.^2 Thus a 
relation to the particular demand in question must 
be shown in the case of a part payment'^S or other 
acknowledgment.*^^ So, where the matter is ma¬ 
terial, there must be proof of the date of an in¬ 
dorsement of a part payment^B or the date of an 
order on which action is brought.^® Where a con¬ 
ditional promise is alleged, it is necessary to show 
the performance of the condition,'^^ and, where the 
new promise is conditional on payment not having 


69. Xn Konisiana 

(1) Where, under the applicable 
practice, plaintiff Is not required to 
anticipate the plea of prescription 
and replications are not recosnised, 
plaintiff may offer any evidence to 
defeat such plea without further 
pleading- subsequent to the plea.— 
Paul Klopstocfc & Co. v. United Fruit 
Co., 131 So. 26. 171 La. 296. 

(2) Accordingly plaintiff could In¬ 
troduce evidence of interruption of 
prescription by extension of time for 
payment of notes, which petition 
stated were annexed to and made 
part of it, without specifically alleg¬ 
ing such interruption.—Commercial 
Nat Bank of Shreveport v. McDan¬ 
iel, App, 156 So. 48. 

(8) The court may not hold that 
proof offered in support of demand 
is inadmissible under statute until 
proof has been offered on trial of 
plea of prescription.—Succession of 
Thompson, 186 So. 1, 191 La. 480. 

70. U.S.—Board of Com'rs of Okla,- 
homa County v Board of Finance 
of M. B. Church, CC.A.Okl, 100 F. 
2d 766 

Ga—^Durham v. Holeman, 30 Ga 
619—Jones v Stephens, 163 S.E. 
245. 45 Ga.App. 28. 

Iowa.—Smith v. Middle States Util¬ 
ities Co. of Delaware, 298 N.W. 
59,, 228 Iowa 686: 

Kan—Tarkowski v Banks, 101 P.2d 
893, 151 Kan. 898. 

Mo—Halloran v Hackmann, 160 S. 
W.2d 769 

—^In re Rothschild's Estate, 297 
NTS. 189, 261 AppDiv. 639— 

In re Carpenter's Will, 40 N.Y.S.2d 
18. 

Okl.—^American Ins Union v. Jones, 
.274 P. 478, 136 Okl. 101 
Pa.—See Bank of Erie Now to Use 
of Kurczewski v. Dombrowski, 
Com PI, 21 Erie Co 198. 

S.C —Scovell V. Johnson, 8 S.E 2d 
543, 190 S C. 467. 

Tex—^Texas Gauze Mills v. Goatley, 
Civ.App., 119 B.W.2d €87, error re¬ 
fused. 

87 C.J. P 1240 note 86. 


Sesldenoe In another state 
In an action to foreclose a mort¬ 
gage where defendant pleaded the 
statute of limitations of another 
state and the evidence showed that 
maker of note had never lived in 
that state It was held that the plea 
was not sustained.—O'Brien v. Biles, 
1 TennApp. 696. 

Proof of aocnml of oaase of action 
Mo.—^Taylor v. Farmers Bank 
Chanton County, App., 135 S.W.2d 
1108, affirmed 161 6.W.2d 243, 843 
Mo. 407. 

71. Ky.—^Biggs T. Dawson. 6 Ky Op. 
415. 

72. Ala—Drummond ▼. Drummond, 
168 So. 4'28, 282 Ala. 401. 

Cal.—^Hobart v. Hobart Estate Co.. 
159 P.2d 958, 26 Cal.2d 412—Sha¬ 
piro V. Equitable Life Assur. Soc., 
172 P.2d 726. 76 Cab App 2d 76— 
Bliss V. Martin, 169 P 2d 61, 74 
Cal.App 2d 600—^Richardson v. Mi¬ 
chel, 133 P.2d 916, 45 CahApp 2d 
188—Vogel V. Marsh, 7 P2d 766, 
120 Cal.App. 99 

Iowa.—^Beerman v. Beerman, 279 N. 
W. 449, 226 Iowa 48, 118 A.L.R. 
997. 

Kan.—^Franklin Life Ins. Co. v. Day, 
96 P2d 680, 160 Kan. 913. 

Ky.—^Elkhom Coal Corporation v. 

Hite, 9 S.W,2d 1083, 22<5 Ky. 736. 
Mo—^Brown v. Irving-Pitt Mfg. Co., 
292 SW. 1023, 816 Mo. 1023—Silep 
V Kessinger, App., 149 SW.2d 890. 
j^ont.—^Ray v. Divers, 264 P. 673, 81 
Mont. 652. 

Neb —Baxter v- National Mortg. 
Loan Co., 259 N.W. 630. 128 Neb 
637—^Reed v. Barnes, 203 N.W 667, 
118 Neb. 414, 

Ohio—Steinle v. City of Cincinnati, 
App., 52 N.E.2d 80, affirmed 63 N. 
E.2d 800, 142 Ohio St. 550. 

Okl—Owens v. Luckett, 139 P.2d 806, 
192 Okl. 686. 

Tex.—^Kennedy v. BUisor, Civ App., 
154 S.W.2d 2184—^Zappmund v. Zai- 
ontz. Civ.App., 137 S-W.2d 870— 
Logan V. Taylor, Clv.App., 118 S. 

I W-2d 1094. 


Wash.—^Reeves v John Davis & Co. 

2 P.2d 732, 164 Wash. 287. 

W.Va.—^Barnes v. Lilly, 169 S.B. 373, 
110 W.Va C43. 

37 C.J. p 1240 note 88. 

Fraudulent conduct or concealment 

(1) Rule stated in text applies 
with respect to proof of fraudulent 
conduct or concealment which pre¬ 
vented earlier commencement of ac¬ 
tion.—Smith V. Middle States Util¬ 
ities Co. of Delaware, 275 N.W. 158. 
224 Iowa 161—Conklin v. Towne, 216 
N.W 264, 204 Iowa 916. 

(2) As to concealment of cause 
of action where a confidential or 
fiduciary relationship existed, the 
view has been taken that proof of 
mere silence satisfies the require¬ 
ment.—^Hlgbee v. Walsh, 294 N.W. 
597, 229 Iowa 408. 

Knowledge of Injury from malprac¬ 
tice 

A patient, in order to be entitled 
to maintain action for dentist's mal¬ 
practice in extracting teeth, was re¬ 
quired to establish that patient did 
not know cause of ill health at any 
time prior to one year from date of 
filing of complaint, and that failure 
to gain such knowledge was not due 
to a failure to exercise reasonable 
care.—^Paith v. Brhart, 126 Pn2d 161, 
52 Cal.App 2d 228. 

Absenoe ikom state or nonresidence 
Okl—^Rice V. Burgess, 254 P. 746, 
124 Okl. ^177. 

Tex.—Griffiths v. Travis, Civ.App, 
102 S.W2d 445, error refused. 
Utah—^Tracey v. Blood, 3 P2d 268, 
78 Utah 385. 

37 C J. p 1240 note 38 [aj. 

73. Ark.—^Armistead v. Brooke, 18 
Ark 521. 

74. Conn—^Buckingham v. Smith, 23 
Conn 453. 

75. La—Gay v. Hebert, 10 So. 776, 
44 La.Ann. 301. 

76. S C.—^Younge v. Rult 84 S CL 
811. 

77. Cal—Hayes v. O'Marr. 258 P. 
749, 81 CaLApp. 210. 
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already been made, plaintiff must prove the debt be¬ 
fore he can avail himself of the promise.^® 

It has been held not to be necessary to prove the 
signature to a new promise where the rejoinder in 
answer to the reply of a new promise is not veri¬ 
fied by oath.7® Likewise it is not necessary to prove 
partial payments alleged in the complaint in antici¬ 
pation of the defense of limitations where no such 
defense is interposed^o or where the allegation of 
payment is admitted by def endant.®! 

§ 382. Variance 

A material variance between pleading and proof Is 
fatal to the plea of the statute of limitations or the 
avoidance thereof, as the case may be, but It is per¬ 
missible to disregard an Immaterial variance. 

In view of the general rule that only such evi¬ 
dence is admissible as relates to matters properly 

YIL EH 

§ 383. General Statement 

The ordinary rules of evidence are not altered by 
a statute of limitations. 

A Statute of limitations does not alter the ordi¬ 
nary rules of evidence, or modify their operation, 
even within the field covered by the statute.®® 

§ 384. Presumptions 

a. In general 

b. Matters in avoidance 


put in issue by the pleadings, discussed supra § 380, 
if there is a material variance between the plead¬ 
ing and the proof it is fatal to the plea of the stat¬ 
ute or the avoidance thereof, as the case may be,*® 
but an immaterial variance will be disregarded.** 
In accordance with the foregoing rule as to ma¬ 
terial variance where an absolute promise is al¬ 
leged, evidence of a conditional promise constitutes 
a fatal variance ;*^ and it has been held that, where 
the claim is clearly barred by limitations, evidence 
of a new promise to pay the claim is a failure of 
proof.** So also proof of a new promise by one 
plaintiff not binding on all does not support an al¬ 
legation of a new promise by them all;** and an 
allegation of a promise to a woman before marriage 
is not supported by evidence of promises to her aft¬ 
er marriage-*^ VHiere the infancy of all the plain¬ 
tiffs is alleged, it is not sufficient to prove the in¬ 
fancy of some of them.** 


a. In General 

In connection with the statute of limitations various 
presumptions have been Indulged, such as those re¬ 
lating to a demand to Initiate the running of the stat¬ 
ute. 

Various presumptions have been indulged in con¬ 
nection with the statute of limitations.®* While a 
cause of action may be prima facie or presumptive- 


ill.—Murphy ▼. Holway, 35 lll.App. 
554. 

Tenn.—^Poole v. First Nat. Bank of 
Smsrma, App.. 196 S.W.2d 563. 

VB. Md.—^Kent v. Wilkinson, 5 Gill 
& J. 497. 

79. Oolo.—Atkinson v. Atkinson, 2 
Colo. 381. 

aOi Minn.—Davenport v. Short, 17 
Minn. 24. 

81. Ark.—^Rosrers* Fstate v. Hardm, 
143 S.W.2d 544, 201 Ark. 1. 

AdmlssioiL by failure to deny 
La.—Glass v. Holomon, App., 197 So. 
438. 

82. Md.—Barney v. Smith, 4 Harr. 
& J. 435, 7 Axn.D. 679. 

Mo—^Theis v. Wood, 142 S.W. 431, 
238 Mo. 643. 

37 aj. p 1240 note 49, p 1241 note 51. 
Ko vazlaaoe dhown. 

Mass.—^Mendes v. Roche, 58 N.EL2d 
148. 317 Mass. 321. 

37 C.J. p 1240 note 49 Cb3. 

83. Ark.—State Bank v. Arnold. 11 
Ark. 347—State Bank v. Madness, 
11 Ark. 343. 

37 ClJ. p 1240 note 50, 


8^ Cal.—Rodsers v. Byers, 60 B. 

42, 127 CaL 523. 

37 C.J. p 1241 note SL 
GeBOKal xnle aad exception 

(1) As a general rule proof of 
conditional promise to pay indebted¬ 
ness barred by limitations will not 
support an averment in declaration 
of an absolute, unqualifled promise 
to pay the Indebtedness, and will 
not take the case out of the statute 
of limitations-—Poole v. First Nat 
Bank of Smyrna, Tenn.App, 196 S. 
W-2d 563. 

(2) The view was taken, however, 
in a proceedins: to enforce a claim 
against the estate of a decedent 
on a note in which the administrator 
pleaded a general statute of limita¬ 
tions and claimant alleged an uncon¬ 
ditional promise, that proof of a con¬ 
ditional promise would be sufficient 
to support the claim, in view of a 
statute dispensing with formal 
pleadings and strict rules of pro¬ 
cedure in such a proceeding—^Poole 
V. First Nat. Bajik of Smyrna, su¬ 
pra. 

85. Ky.—^Riley v. Hines, 2 Ky Lu 

318, 11 Ky.Op. 37. 
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88. Ala.—Moore v. Leseur, 13 Ala. 
606. 

Ark.—Grant v. Ashley, 12 Ark. 762. 
Acknowledgment or promise by joint 
obligor affecting running of stat¬ 
ute of limitation generally see 
supra 5 318. 

87. N.J.—^Ridgeway v. English, 22 
N.J.liaw 409. 

88. Ark.—Danley v. Edwards, 1 Ark. 
437. 

89. N J.—Haines v. Wattc^ 21 A. 
1032, 53 N.J.Law 455. 

sa Cal.—Ferrari v. Mamhrettl, 186 
P2d 326, 58 CaJ.App.2d 313—Me- 
Kelvey v. Rodriquez, 134 P.2d 870, 
67 Cal.App.2d 214. 

La.—Succession of Smith, 162 So. 
21. 132 La. 389. 

Mo.—Amato v. Ebhlmeyer, Appw, 
65 S.W-2d.l78. 

HafeHEe of aetton 

CD Court presumed that action 
for price of cattle was one in as¬ 
sumpsit and not In conversion, 
where complaint sustained action in 
conversion or assumpsit, and action 
in conversion was barred by limlta- 
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ly barred by the statute of limitations,the mere 
lapse of the time fixed by the statute does not give 
rise to a presumption of law that the action is 
barred-^2 it has been stated generally in some cas¬ 
es that the courts will not indulge in any presump¬ 
tions in favor of a plea of the statute of limita¬ 
tions, hut it has also been held that, where the 
statute has once started to run, it will be presumed, 
in the absence of evidence to the contrary, that it 
continued to run.®^ 

Where, in an action on a note, it does not appear 
when the note became due, no presumption will or¬ 
dinarily be indulged as to the time of its maturi¬ 
ty;®® but sometimes other obligations or securities 
connected with an existing debt constitute a basis 
for a presumption as to the time of the maturity of 
the debt®® After the expiration of the statutory 
period there is no presumption of the continuance 
of a note as a valid obligation.®"^ The court will not 
presume facts as to which there is no evidence to 
relieve a party from the bar of the statute.®® 

It will be presumed that the indorsement on a com¬ 
plaint of a certificate showing the date of filing, 
where made by the clerk of the court, is correct;®® 
and in a jurisdiction where it is provided by stat¬ 
ute that an action is commenced by the filing of a 
petition in the ofiice of the clerk, where plaintiff 


filed his petition within the period of limitation, the 
court cannot presume, because the citation was not 
issued and served within a reasonable time, that 
plaintiff was guilty of such laches as to render the 
statute of limitations applicable.^ 

Law of foreign state. It has been held that the 
statute of limitations of another state will be pre¬ 
sumed, in the absence of evidence to the contrary, 
to be the same as that of the forum,® although there 
is also authority to the contrary.® 

Identity of existing and former action. It can¬ 
not be presumed that an action, in which no com¬ 
plaint was filed, was on the identical cause of ac¬ 
tion stated in the complaint in the second action 
brought after the expiration of limitations.^ 

Sealed instruments. Where a mortgage contains 
no seal or any reference thereto, the mortgage can¬ 
not by implication be presumed to be a sealed in¬ 
strument so as to render applicable the statute of 
limitations pertaining to sealed instruments.® A 
note bearing seals opposite the names of the respec¬ 
tive makers constitutes presumptive evidence that 
the note was under seal.® 

Demand, The necessity for a demand to start the 
statute of limitations running may be presumed 
from the fiduciary relationship existing between the 


tlon.—Andersen v. Thuds* 2S P.2d 
272, 42 AjIz. 271. 

(2) Where administrator's action 
a£:aln8t railroad for death of Intes¬ 
tate for benefit of widow and next 
of km was barred by statute but 
action for benefit of estate was not 
barred, action brought by adminis¬ 
trator was presumed to be for bene¬ 
fit of estate.—Sykes v. Jameson, 94 
S W.2d 718, 192 Ark. 631. 

Default of olllcer 

Clerk’s failure to account for fund, 
received by virtue or color of his 
office, on demand made during term 
In which fund was received, consti¬ 
tutes default, which starts running 
of statute of limitations, presump¬ 
tively from date of fund's receipt, 
against cause of action on his offi¬ 
cial bond for amount demanded.— 
Thacker v. Fidelity & Deposit Co. of 
Maryland, 4 S.£3 2d 324, 216 NC. 135. 
wi-Htig from month to month 

(1) Under provisions of some stat¬ 
utes, it Is presumed that a hiring 
was from month to month—^Ilse v. 
Burgess, 83 F.2d 627, 28 Cal.App.2d 
654. 

(2) Where It was understood that 
compensation for services rendered 
deceased was to be paid at termina¬ 
tion thereof, presumption that hiring 
was by month did not apply.—^Rob¬ 


inson V. Chapman, 276 P. 1081, 98 
Cal.App. 278. 

^waiver" of aeoelexatloii of ma¬ 
turity date of note, so as to remove 
bar of statute of limitations, may 
bo inferred from parties' conduct 
and declarations, as well as evidence 
by their express stipulations.—Dal¬ 
las Joint Stock Land Bank v. King, 
TexCivJlpp., 167 S.W.2d 245, error 
refused. 

91. Mo.—^Berryman v. Becker, 158 S. 

W. 899. 173 MoApp. 346. 

37 C.J. p 1241 note 5. 

93. Mass.—^Thomas v. Waterman, 7 
Mete. 227. 

Bebuttal of prasumptlon 

Presumption of limitation arising 
from lapse of time can be rebutted 
and overcome by competent testi¬ 
mony.—Collins V. Griffith, Tex.Clv. 
App., 105 S.W.2d 896. 

93. Wash.—^Baln v, Wallace, 10 P 2d 
226, 167 Wash. 683—^Paul v. Koh¬ 
ler, 144 P. 64. 82 Wash. 267. 

94. Wash.—Ehrkpatrick v. Collins, 
163 P. 919, 95 Wash. 399. 

95. La.—Gautreau v. Verret, 11 La 
Ann. 78- 

37 C.J. p 1241 note 9. 

96. W.Va.—Griffith v. Adair, 82 S 
H. 479, 74 W.Va. 646. 

37 CJ P 1241 note 10. 
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97. N.T.—In re McCaffertys Will. 
264 N.T.S 38, 147 Misc. 179. 

98. Cal.—Stephens v. Lemoore Ca¬ 
nal & Irrigation Co., 135 P. 707. 
22 Cal App. 579. 

37 C.J. p 1241 note 16. 

99. Wash.—^Lewis v. Seattle, 69 P. 
393, 28 Wash. 639. 

37 C.J. p 1241 note 11. 

1. Tex.—Curtis v. Speck, Civ App 
130 S.W2d 348, error refused — 
Godshalk v. Martin, Civ.App, -00 
SW. 635. 

8. Tenn—O'Bnen v. Biles, 1 Tenn. 
App. 596. 

Tex—^Davis v. Gant, Civ.App, 247 
SW. 576. 

37 C J. p 1241 note 16—22 C-J. P 154 
note 6 [c3 

Presumptions as to foreign law gen- 
. erally see Svldence § 133 

3. Okl—^Richardson v. Mackay, 46 
P. 546, 4 Okl. 328. 

4. N.C.—Young v. Atlantic Coast 
Line R. Co., 126 S.B. 600, 189 N 
C 238. 

New action after dismissal, nonsuit, 
or failure of former action see 
supra §S 287-298. 

5. Alaska.—Carklin ▼. Grigsby, 9 
Alaska 878. 

6. N.C.—Umon Nat. Bank v. Jonas. 
193 S.B. 265, 212 N.a 394. 
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parties.^ The making of a demand for such pur¬ 
pose may be presumed from lapse of time and sudi 
dealings between the parties as render it improba¬ 
ble that k had been neglected and it has been 
held that, when no time is fixed for the making of 
a demand, it will be presumed to have been made 
within a reasonable time® or at the expiration of 
the period within which the statute would have run 
on the claim if it had been due from its date, and the 
statute is then set in motion.^® 

b. Matters in Avoidance 

(1) In general 

(2) Knowledge or discovery 

(3) Absence or nonresidence 

(1) In General 

The existence of a disability tolling the statute of 
limitations will not be presumed. 

The existence of such a disability that the party 
laboring under it is excepted from the statute of 
limitations will not be presumed,but, as consid¬ 
ered infra § 386, must be proved by the persons 
claiming the benefit of it. In the absence of any 
proof as to disability at a particular time, it will be 
presumed that, if it existed at that time, it could 
have been definitely shown.!® However, where the 
party shows himself within an exception, he will be 
presumed to remain within the exception for such 
time as will take the case out of the statute, unless 
the contrary appears.!® 

Fraud will not be presumed.!^ Thus it will not 
be presumed that a cause of action was fraudu¬ 
lently concealed from plaintiff so as to arrest the 
running of the statute of limitations.!® It is not 


5 384 

to be presumed that the maturity date of an obliga¬ 
tion was extended.!* 

(2) Knowledge or Discovery 

in the absence of evidence showing when the fraud 
was discovered, ordinarily It will not be presumed that 
the cause of action for fraud arose when the fraud was 
committed. 

Except in some jurisdictions,!^ it will not be pre¬ 
sumed that the cause of action arose when the fraud 
was committed, in the absence of evidence showing 
when it was discovered, where the cause of action 
accrues on its discovexy rather than at the time of 
its commission.!® However, the admitted facts may 
raise a presumption that the facts were known or 
by the exercise of ordinary diligence could have 
been ascertained a number of years greater than the 
statutory period prior to the bringing of suit;!® and 
it will be presumed that, if fraud could have been 
detected with the use of due diligence, it was de¬ 
tected in the particular case.®® 

The state must be presumed to have known of 
the appropriation by a municipality of money col¬ 
lected for fines and forfeitures.®! It ■will be pre¬ 
sumed that the wife knew of the husband’s gifts 
of community property in the absence of allega¬ 
tions that she did not know of them at the time 
they were made, and of allegations excusing her 
ignorance and failure to make discovery.®® 

(3) Absence or Nonresidence 

Absence or nonresidence sufRcient to suspend the 
running of the statute of limitations will not be pre¬ 
sumed. 

Absence or nonresidence, such as will toll the 
statute of limitations, -will not be presumed, in the 


T. N-T.—^Brooks v- Brooks, 4 Redf. 
Surr. 31S. 

Computation of statutory period as 
dependent on demand see supra SS 
201 , 202 . 

& VL—Staniford v. Tuttle, 4 Vt. 
82. 

37 aJ. p 1241 note 19. 

9. U.S.—Gossaxd v. Gossard, C.CA 
Colo., 149 P.2d 111. 

Idaho.—Johnston v. Keefer, 280 P- 
324, 48 Idaho 42. 

Ky.—Slack v. Bryan, 184 S.W.2d 873, 
299 Ky. 132. 

37 C.J. p 964 note 45. 

301 Idaho.—Johnston v. Keefer, 280 
P. 324, 48 Idaho 42. 

Ky.--Slack v. Bryan, 184 S.W.2d 873. 
299 Ky. 132. 

Ohio.—Keithler v. Poster, 22 Ohio 
St. 27. 

WlMKa proof showed that xlo ds- 
maad was made^ It will not be pre¬ 


sumed that a demand was made 
at the time the statute of Umita^ 
tions expired —Wilson v. Iowa 
Southern Utilities Co. of Delaware, 
293 NW. 77, 228 Iowa 724. 

11. Iowa—^Hunt v. Gray, 41 N.W. 
14. 76 Iowa 268. 

Disabilities tolling statute of limi¬ 
tations see supra S§ 216-242. 

12. Ky.—Cawood v. Middleton, 261 
S.W. 242. 202 Ky. 745 

13. Ark.—^Davis v. Sullivan, 7 Ark. 
449. 

14. Cal—Vertex Inv. Co. v. Schwa- 
baeher, 134 P.2d 891, 57 Cal.App. 
2d 406, certiorari denied 64 S.Ct 
60, 320 U.S. 754, 88 UBd. 449. 

15. Mass.—^Maloney v. Brackett, 176 
N.B. 604, 275 Mass. 479. 

R.I.—^Kenyon v. United Blectric Bys. 
Oo., 151 A. 6, 61 ILL 90. 

16L Ark.—Gunther v. Gotner, 92 6. 
W.2d 865. 192 Aris. 498. 
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17. U.Sj—^B arlow v. Arnold, CLCKy., 
6 F. 351. 

Ky.—Brown v. Brown, 11 S.W. 4, 91 
Ky. 639, 12 Ky.L 280. 

la Ind.—Caldwell v. Ulsh. 112 NJBL 
518, 184 Ind. 725. 

37 C.J. p 1242 note 26. 

Computation of statutory period In 
actions for ffaud see supra 5S 188- 
196. 

19. US.—^Boyum v. Johnson, C.GA. 
Minn., 127 F.2d 491. 

Cal.—Merchants^ Ice & Cold Storage 
Co. V. Globe Brewing Co., App.. 
177 P.2d 963. 

Ky.—SiXchange Bank v. Trimble, 56 
S.W. 156, 108 Ky. 230, 21 KyX. 
1681. 

90. Tex.—McDonald v. McGuira 8 
Tex. 361. 

33. Ky—Commonwealth ▼. Ltexlng- 
ton, 6 Ky.L. 520, 13 Ky.Op 184. 

89, OaJ —Spreckles v. Spicddea 158 
P. 637, 173 CaL 775. 
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absence of any showing of facts to authorize such 
a presumption.23 Where it appears that a note was 
given and by its terms made payable in another 
state, it will be presumed, in the absence of a show¬ 
ing to the contrary, that the maker of the note was 
a resident of that state not only at the time of the 
execution of the note but also at the time of its ma¬ 
turity;*^ and, where residence outside the state, 
when the contract sued on was executed,*5 or when 
the cause of action accrued,*® is shown, such resi¬ 
dence, in the absence of any proof to the contrary, 
is presumed to have continued. 

It has been held that proof of absence, with oth¬ 
er circumstances, is sufficient to authorize a pre¬ 
sumption of prior absence.*^ 

§ 385. -Acknowledgment, New Promise, 

or Part Payment 

Voluntary part payments on a debt are prima facte 
sufficient to revive It. 

Voluntary part payments on a debt are prima 
facie sufficient to revive it,*® that is, it will be pre¬ 
sumed that the payments were made with the inten¬ 
tion of continuing the debt in force, or reviving 
it and, where there is nothing to show the con¬ 
trary, it will be presumed that the payments were 
unaccompanied by any fact pr circumstance which 
would tend to qualify their presumed effect®® A 
note of a third person delivered by the debtor to 
the creditor will be presumed to have been intended 
as a payment on the debt.®i It must be presumed, 


in the absence of a contrary showing, that substan¬ 
tial and regular payments of interest on an obli¬ 
gation were made by the persons who were obli¬ 
gated to make them.®* A receipt or indorsement by 
a mortgagee, retained in his possession, raises no 
presumption of payment in his favor.®® The pro¬ 
duction of the mortgagor’s check to one of the 
mortgagees raises the presumption that it was paid 
on a debt.®^ 

In the absence of proof that other demands exist¬ 
ed to which the acknowledgment or part payment 
might apply, the presumption is that it is to be ap¬ 
plied to the demand proved;®® but, where there are 
several demands existing between the parties, it 
will not be presumed that certain payments made 
generally were applied to any particular debt,®® al¬ 
though, where payments are made on an account, it 
will be presumed that the payments made during 
the six years preceding the action were applied on 
the earlier items of the account,®^ and the unpaid 
balance.®® Where there are several items of an ac¬ 
count against a debtor, it will not be inferred from 
a payment by him that he admits any other sum to 
be due.®* It will be presumed in the absence of 
evidence to the contrary that payment is made on a 
demand admitted, rather than on one in dispute at 
the time of making such payment^® 

Indorsements on evidence of debt The indorse¬ 
ment of payment on the evidence of the debt does 
not alone give rise to a presumption that it was 
made at the time it bears date.^i However, it has 


83. Pa.—re Seitz, 31 Pa Diet. & 
Co. 74, 44 Dauph.Oo. 371. 

37 O.J. p 1242 note 32 
Absence or nonresidence tolling stat¬ 
ute of limitations see supra § 5 
308-212. 

OontliLiioiu residence outside state 
by bousewife 

Unexplained proof of continuous 
residence outside state by a house¬ 
wife, whose occupation would not 
ordinarily call her away from home 
regularly, was sufficient to create 
presumption of continuous absence 
from state sufficient to toll running 
of statute of limitations in favor of 
housewife.—^Banister y. Solomon, C. 
C.A.N’T., 126 P.2d 740. 

84. N.T.—^Utah Nat. Bank v. Jones, 
96 N.T.S 338, 109 AppDiv. 626. 

86. Mbj—A lden v. Goddard, 73 Me. 
346. 

86. Ala.—Sims V. Tlgrett, 153 Bo. 
326, 229 AJa. 486. 

Vt—Rlxford V. Miller, 49 Vt. 319 

87. La—Swift V. Swift, 9 La Ann. 
117. 

88. Ind.—^Barrett v. Sipp, 98 N.B. 
310, 50 IndApp. 304. 


New promise, acknowledgment, and 
part payment as reviving debt 
generally see supra SS 302—339. 
AdmlssloxL of oontlaiied SiLdebte<U- 
ness may be Inferred from part pay¬ 
ment.—^Meehan v. Meehan's Sstate, 
186 N.E. 908, 98 lnd»App. 9. 

89. N.C—Young v. Alford, 23 SB. 
973, 118 N.C, 216. 

30. Mich.—Hlscock v. Hlscock, 240 
NW. 60. 267 Mich. 16, 78 A.L.R. 
963—Neilands v. WTlght, 96 N.W. 
997. 134 Mich. 77. 

37 C.J. p 1146 note 72. 

31. Ill.—^Laymon v. Francis, 218 Ill. 
App. 82. 

38. Ky.—Conn v. Atkinson, 18 S.W. 
2d 7<59, 227 Ky. 694. 

33. Mich—^Niscock V. Hiscock, 240 
NW. 60, 267 Mich. 16, 78 AL.R. 
953. 

34. Mich.—Hiscock V. Hiscock, su¬ 
pra. 

35. Mich.—Hiscock V. Hlscock. su¬ 
pra. 

37 C J. p 1242 note 48. 

Presumptions as to application of 
payments generally see the C.J.S. I 

522 


title Payment 5 108, also 48 CJ. p 
707 note 53 et seq. 

36. N.T.—Camp v. Smith. 18 N.T.S. 
6'23, affirmed 32 NB. 640, 136 N. 
T. 187. 

37 C J p 1242 note 44. 

37. N.T.—Nostrand v. DItmIs, 28 K. 
B 27. 127 NT. 356. 

38. N.T.—Van Name v. Barber, 100 
N.YS. 987, 116 APpDiv. 693, 19 
N.T.Ann.Cas. 193. 

39. NH.—^Livermore v. Band, 26 N. 
H. 85. 

N.C.—Hussey v. Burgwyn, 61 N.CS. 
3185. 

40. Colo —Culkin V. Mats, 149 P. 
270. 27 Colo.App. 198. 

41. Kan —^In re Badger's Estate, 187 
P.2d 198, 156 Plan. 734. 

Mo—Caneer v Kent, 119 S,W.2a 
214, 342 Mo. 878—Sugent v. Ar¬ 
nold's Estate, 101 S.W.2d 716. 340 
Mo. 603—Simpson v. Davis, App.» 
130 S.W.2d 666. 

Okl— Cozpns Juris quoted in Texas 
Title Guaranty Co. v. Shepherd, 89 
P.2d 337, 838. 184 Okl. 599. 

Pa—Shaffer v. Shaffer, 41 Pa. 61. 
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been held that where there is evidence that the 
holder of a note made, or caused to be made, a 
credit indorsement thereon at a time when it was 
not barred, and consequently when it was against 
his interest to make it, it will be presumed that the 
credit was made on the date it bears^2 and that an 
actual payment vras made at that time** by the 
makers or one of them.** Where plaintiff alleges 
that payments as indorsed on a note were made by 
the maker, which allegation is not denied, it will be 
presumed that the maker made the payments as in¬ 
dicated by the indorsements.** 

Prima facie or conclusive effect. The presump¬ 
tions arising from part payments are only prima 
facie** and may be rebutted.*^ However, the pre¬ 
sumption arising from a distinct admission of an 
indebtedness for a specihe sum stands until over¬ 
thrown by circumstantial or other evidence ;** and, 
where the debt show’s on its face that it is barred, 
and there is no evidence that a promise or admowl- 
edgment was made within the proper time, the pre¬ 
sumption of payment is conclusive.** 


§ 386. Burden of Proof 

a. In general 

b. Matters in avoidance generally 
a. In General 

At a general rule the party pleading the statute of 
limitations has the burden of proving that the action is 
barred. 

Where the statute of limitations is pleaded by de¬ 
fendant, there exists a conflict among the adjudi¬ 
cated cases as to where rests the burden of proof 
as to when the cause of action accrued.*® It is held 
in some jurisdictions that, when the statute of lim¬ 
itations is pleaded, the burden is on the opposing 
party to show that the cause of action accrued with¬ 
in the time limited before the commencement of the 
action,*^ but in a majority of jurisdictions it is a 
rule that the party pleading the statute has the bur¬ 
den of proof, that is, the burden of proving that the 
cause of action accrued more than the statutory 
time before the commencement of the action.** Un¬ 
der the majority rule, where part of plaintiffs de- 


37 O.J. p 1242 note 50. p 1151 note 
53. 

Indorsements on evidence of debt: 
Generally see supra S 326. 
Admissibility see infra S ***> 
Sufficiency of evidence see infra S 
397 b. 

4SL Mo.—^Fowler v. Sone, App., 226 
S-W. 995. 

43. Mo.—^Meffert v. Lawson, 233 S. 
W. 31, 289 Mo. 337. 

37 C.J. P 1242 note 52. 

44. Mo.—^Fowler v. Sone, App., 226 
S.W. 995—Wester ▼. Wester, App, 
189 SW. 608. 

45w Kan.—^Pears v. Wilson, 23 Kan. 
242. 

46b Ind-—Strong: v. State, 67 Ind. 
428. 

37 C.J. p 1145 note 71. 

47. Ind.—Barrett v. Sipp, 98 N.E 
310, 50 Ind.App. 304. 

37 C.J. p 1145 note 71. 

4& Pa.—Watson v. Stem, 76 Pa. 

121 . 

49. S.C.—McKinlay v. Gaddy, 2 S.E. 
497, 26 S.O. 573. 

50. N.M.—Coipiis auzto cited in 
Maestas v. American Metal Co., 
20 P.2d 924, 926, 37 N.M. 203. 

51. Ga.—Jeffcoat v. Deas, 125 S.E. 
507, 33 Ga.App. 26. 

Mass.—^Mendes v. Roche, 58 XE2d 
148. 317 Mass. 321—Sutherland v. 
MacLeod, 41 N.E.2d 9, 311 Mass. 
295, 139 A.Xi.R. 1375—Chandler v. 
Dunlop, 39 N.E.2d 969, 311 Mass. 
1—^Larivlere v. Lariviere, 24 N.E. 
sa 659, 304 Mass. 627—Pike V. 
Proctor, 22 N.E.2d 3, 303 Mass. 
535—Murpby v. Kelley, 19 N.E.2d 


538, 302 Mass. 390—dmlth T. Gree¬ 
ley, 196 N.BL 90S, 291 Maes. 271— 
Breen v. Buma^ 182 N.EL 294, 280 
Mass. 222. 

Pa—BirdsaU ▼. Wilbur, 196 A. 862, 
329 Pa. 69. 

37 OJ. P 1243 note St. 

Xa srortli OaroilTUii 

(1) It bas fTeguently been held 
that, where the statute of limita¬ 
tions is pleaded, the burden of proof 
Is on the opposinsr party to show 
that his action was commenced 
within the time limited by the stat¬ 
ute.—Jennings Morehead City, 39 
S.B.2d 610, 226 NXS. 606—State High¬ 
way & Public Works Commission v. 
Diamond S. S. Transp. Cozp., 88 S. 
E.2a 214, 226 N.a 371—Xiee v. Cham- 
blee, 25 S.E.2d 433. 223 N.C. 146— 
Powers V. Planters Nat Bank & 
Trust Co.. 13 S.E.2d 431, 219 N.a 
254—^Hooper v. Carr Lumber Co., 
1 S.B.2d 818, 216 N.a 808-^ohn- 
son V. Pilot Life Ins. Co., 1 S.E.2d 
381, 215 N.a 120—Reed v. Madison 
County, 195 SJEL 620, 213 N.C. 145 
—Allsbrook ▼. Walston, 193 S-B. 161, 
213 N.C. 225—^Merrimon v. Postal 
Telegraph db Gable Co., 192 S.E. 855, 
212 N.a 829—^Bryant v- Kellum, 
182 S.E. 708, 209 N.C. 112—Davis v. 
.Alexander, 177 S.EL 417, 207 N.C. 
417—^Savage v. Currin, 176 S.E 569, 
207 N.C. 222—Aldridge v. Dixon, 171 
S.B. 777, 205 N.a 480—^Dnnkwater 
V. Western Union Telegraph Co., 168 
S.E. 410, 204 N.a 2^4—Wilkes Coun¬ 
ty V. Forester, 167 AH. 691, 204 N. 
a 163—^Moore ▼- City of Charlotte, 
167 S.E. 3S0, 294 N.a 37—Marks v. 
McLeod, 165 S.E. 693, 203 N.a 257— 
Southerland v. Crump, 163 S.E. 845, 

523 


199 N.C. Ill—Phillips r. Penland, 
147 S.EL 731, 196 N.C. 425—Lancas¬ 
ter ▼. Stanfield, 132 S-E. 21, 191 K. 
a 840—Jhekson t. International 
Harvester Co., 124 S.H. 334. 188 N. 
a 275—37 C.J. p 1243 note 58, 
(2) However, in one ease in which 
several defenses, including statutes 
of limitation, were pleaded by de¬ 
fendant, the court stated that *'the 
defenses pleaded by the defendant 
are affirmative In nature and, as to 
them, the burden is on her.'*—Pear¬ 
son T. Pearson, 40 aB.2d 477, 479. 
227 N.a 31. 

58. U.a—^Pleczonka v. Pullman Co., 
aaA.N.T., 102 F.2d 482—Reynolds 
V. Dorrance, C.aA.Va, 94 F.2d 184 
—Jackson v. U. a, D.C.Kan., 24 F. 
2d 981. reversed on other grounds, 
aOA., 17. a V. Jackson, 34 F.2d 
241, 78 AuLuR. 316, affirmed 50 S. 
Ct. 294, 281 U.S. 344, 74 L.Ed. 691 
—Ernest M Loeb Go. v. Avoyelles 
Drainage Dlst. No. 8 of Parish of 
Avoyelles, D.aLa., 60 F.Supp. 296 
—^Hertrlch v. Robbina D.aWash., 
38 F.Suxip. 104—U. S- ex peL Vlc- 
chitto V. Martlneau, D.C.Conn., 27 
F.Supp. 440, affirmed, aCA., 104 
F.2d 1023. 

Cal.—^Rosenbaum v. Tobias* Estate, 
130 P.2d 215, 56 CalApp.2d 39— 
Corpus Jnzis cited fta First Nat. 
Bank v. Armstrong, 294 P. 25, 26, 
110 CaLApp. 408. 

Idaho.—Johnston v. Keefer, 380 P. 
334, 48 Idaho 42. 

Ill.—^Hood V. Commonwealth Trust & 
Savings Bank; 34 N.BL2d 414, 376 
111. 413—^Burnett v. West Madison 
State Bank, 31 N.E.2d 776, 375 
HL 402—Sanders v. Merchants* 
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mand is barred and part is not, defendant on plead- ] ing the statute has the burden of proving the part 


state Bank of Gentralla^ 182 NJB. 
897, 349 in. 547-^ones v. KbXz, 
89 N.B.2d 637, 325 ULAPP. 65— 
Joseph V. Carter, 42 N.B 2d 321, 
314 llLApp. 630, reversed on other 
arrounds 47 N.BSd 471, 382 HI 
461—^Addante v- Pompilio, 25 NEI. 
2d 123, 303 lll.App. 172—Anderson 
V. Behr, 19 N.B.2d 4218, 299 IlLApp. 
90—Weilond v. Welland, 17 N.S3.2d 
625, 297 I11A.PP. 239—Spiller v. 
Riva, 278 HlApp. 334. 

Jowa.—Armstrong- v. City of Des 
Moines, 6 N.W.2d 287, 232 Iowa 
711—Conklin v. Towne, 216 N.W. 
264, 204 Iowa 916—^Lawrence v. 
Melvin, 211 N.W. 41^, 202 Iowa 
866 . 

Kan.—Tarkowskl v. Banks, 101 P.2d 
893, 161 Kan. 898. 

Ky.—Slack v. Bryan, 184 S.W.2d 
873, 299 Ky. 132—Bi? Sandy & C. 
R. Co. V. Thacker, 109 SW.2d 820, 
270 Ky. 404—City of Covington v. 
McEhnney, 92 S.W.2d 1, 263 Ky. 
181. 

La—Succession of Thompson, 186 
So. 1, 191 La. 480—Scott T. New 
York Life Ins. Co., App., 16 So 2d 
685—Commercial Nat. Bank of 
Shreveport v. McDamel, App.* 166 
So. 43—Deluxe Filling Station v. 
Mee. App., 152 So. 784—Southern 
Union Life Ins. Co. v. Godcheaux, 
132 So. 876, 16 La.App. 540. 

Minn.—Golden v. Leroh Bros, 281 
N.W. 249, 208 Minn. 211—Andrews 
V. Andrews, 212 N.W. 408, 170 
Minn. 175, 61 A.L R. 642, adhered 
to 218 N.W. 699, 170 Minn. 175, 51 
A.L.R. 642. 

Miss.—^Neely v. Johnson-Barksdale 
Co., 12 So 2d 924, 194 Miss 629 
—Green v. Johnson, 174 So, 562. 

Mo—Wahl V. Cunningham, 6 SW. 
2d 576, 320 Mo 67, 67 ALR 489— 
Kopp V, Moffett, 167 S.W 2d 87, 237 
Mo.App. 375—State ex rel. Hardt 
V. Dunn, 129 S.W.3d 17, 236 Mo. 
App. 196—D*Amato v. Kohlmeyer, 
App., 65 S.W.2d 178. 

Mont.—Glrson v. Girson, 114 P2d 
•274, 112 Mont 183—Stagg v. Stagg, 
300 P. 639, 90 Mont 180—^Bielen- 
berg V. Higgins, 277 P. 631, 85 
Mont 66—Williams v. Hllger, 251 
P. 524, 77 Mont. 399 

N.Y.—In re Carpenter's Will, 52 N.T. 
S 2d 377, 184 Misc. 162. modified on 
other grounds 63 N.Y.S 2d 736, 271 
AppDlv. 71, motion demed 70 NB. 
■2d 649. 296 N.Y. 743—J. C. P. Hold¬ 
ing Corporation v. General Gas & 
Hlectric Corporation, 46 N.Y.S.2d 
605, 181 Misc. 283, affirmed 47 N. 
Y.S.2d 303, 267 AppDiv. 863—Los 
Angeles Inv. Securities Corpora¬ 
tion V. Joslynf 284 N.Y.S. 86, 168 
Misc. 164, affirmed 4 N.Y.S 2d 140, 
254 App.Div. 711, affirmed 18 N. 
H.2d 684, 279 N.Y. 734, reargu- 
ment denied 20 N.Ej2d 19, 280 N. 
7. 570—In re James* WiU, 266 


NY.S. 369, 148 Misc. 124—Dough¬ 
erty V. Bauitable Life Assur. Soc. 
of U. S., 259 N.Y.S. 146, 144 Misc. 
363, affirmed in i>art and reversed 
In part on other grounds 265 N. 
YS. 714, 23« App.Div. 696, re¬ 
versed on other grounds 193 N.EL 
897, 266 N.Y. 71, reargument de¬ 
nied 195 N.E. 226. 266 N.Y. 615, 
followed In Goldberg-Rudkowsky 
V. Buuitable Life Assur. Soc. of 

U. S., 195 N.E. 149, 266 N.Y. 451, 

reargument denied 195 N.H. 226, 
266 N.Y. 615, certiorari denied 66 
S.Ct 94, 296 ns. 583, 80 L.Bd. 
412. Followed in Klochkov v. Pet- 
rogradskl Mejdunarodnl Commer- 
cheskl Bank, 195 N.B. 216, 266 N. 
Y. 596, reargument denied 195 N. 
H. 374, 266 N.Y. 667, certiorari de¬ 
nied 66 S.Ct 101, 296 U.S. 583, 
80 L.Bd. 412—In re Reich's Hstate, 
247 N.Y.S. 437, 138 Misc. 823— 
Hajmes v. Schonwlt 60 N.Y.S.2d 
717, modified on other gnrounds 62 
N.Y.S.2d 272. 268 App.Div. 662, re- 
argument denied 53 N.Y.S.2d 470, 
269 App.Div. 667, affirmed 64 N. 
El.2d 288, 295 N.Y. 577—Mann- 

heimer v. Keehn. 41 N.Y.S.2d 642, 
modified on other grounds 49 N. 
Y.S.2d 304, 268 App.Div. 813. 

amended 61 N.Y.S.2d 750, 268 App. 
Div. 845. 

Okl.—Whitney v. Doyle. 159 P 2d 
237, 195 Okl. 601—Owens v. Luck- 
ett 139 P.2d 806. 192 Okl. 685— 
Ray V. Oklahoma Furniture Mfg. 
Co, 40 F.2d 663, 170 Okl. 414, 96 
A.L.R. 1118—Warner v. Wlckizer, 
294 P. 130, 146 Okl. 232—Preston 

V. Ed Hockady Hardware Co, 279 
P. 332, 137 Okl. 283—Bayers v. 
Gamblin, 265 P. 650, 130 Okl. 82— 
Hall V. Smith, 259 P. 637, 126 Okl. 
206—^Beamer v. Key, 246 P. €28, 
114 Okl 276. 

R. I.—Walsh V. Morgan, 198 A 655, 
60 R.I. 349. 

S. C.—Scovill V. Johnson, 3 S E.2d 
643, 190 S a 457. 

Tex.—City of Houston v. Chapman. 
123 S.W.2d 652, 132 Tex. 443— 
Jolly V. Fidelity Union Trust Co, 
298 S.W. 630, 118 Tex. 58, modified 
on other grounds and rehearing 
denied 10 S.W.2d 539, 118 Tex 58 
—^Hamson v. Orr, Com App, 296 
S.W. 871, modified on other 
grounds 10 S.W.2d 381—^Powell v. 
Hamilton, Civ.App., 197 S.W 2d 
540—^Hart v. Rochelle, Civ.App., 
170 S.W2d 246—Texas Life Ins 
Co. v. Goldberg, Civ.App., 165 SW 
2d 790, dissenting opinion 167 S. 

W. 2d 270—Condor Petroleum Co. v 
Greene, CivApp., 164 S.W.2d 713, 
error refused—Public Service Em¬ 
ployees Credit Union v. Procter, 
Civ.App.. 166 S.W.2d 643, error 
dismissed—City of Houston v. 
Chapman, Civ.App , 145 S W 2d 669, 
error dismissed. Judgment correct 
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—^Benjamin State Bank v, Reed, 
Civ.App., 139 S.W-2d 172—Robin v. 
Ely & Walker Dry Goods Co, Civ! 
App., 137 S W.2d 164, error refused 
—Press V. Davis, Civ.App., ng s. 
W.2d 982, modified on other 
grounds Quinn v. Press, 140 S.W. 
2d 4318, 136 Tex. 60, 128 ALr! 
767—Gay v. Crow, Civ.App, m 
S.W.3d 782, error dismissed—Santa 
F€ Grain Co. v. Mlnneapohs-MoIin« 
Power Implement Co., Civ.App. ^6 

S>W.2d 835, error dismissed_ 

Brand v- Hood, Civ.App., 85 S.W 
2d 347, error dismissed—Campbell 
V. Hicks, Civ.App., 83 S.W.2d 1018, 
error dismissed—Siebert v. lin¬ 
ger, Civ.App., 73 S.W.2d 965, error 
refused—Grayburg Oil Co. v. Cor¬ 
pus Chnstl Gas Co., Civ.App., 69 
S.W.2d 216, error dismissed—^Mich- 
elin Tire Co. v. Ganter, Civ.App, 
61 S.WAd 625—Robertson v. Lang¬ 
ford Inv. Co., Civ.App., 60 S.W.2d 
1079—^Amsler v. Cavitt, Civ.App, 
271 S.W. 139. 

Utah.—Holloway v. Wetzel, 45 P2d 
565, 86 Utah 387, 98 ALR. 100<^ 
Kimball V. McCornlck. 259 P 313. 
70 Utah 189. 

Va.—Louisville & N. R. Co. v- Salt- 
zer, 144 S.E. 456, 161 Ya 165 
Wash —^Bellingham Securities SynJi- 
cate V Bellingham Coal Mines, 125 
P.2d 668, 13 Wash.2d 370—Leaven¬ 
worth State Bank v. Beecher, 108 
P.2d 345. 6 Wash.2d 483. 

W.Va.—Knight v. Chesapeake Coal 
Co., 128 S.E. 318, 99 W.Va. 261 
37 C.J. p 1243 note 69. 

3?lea Is affirmative defense, espe¬ 
cially where case involves a contin¬ 
uing trust, and a gratuitous bail¬ 
ment 18 essentially a form of such a 
trust.—Slack v. Bryan, 184 S.W.2d 
873, 299 Ky. 132. 

Delay In issuance of process 
When defendant raises a defense 
based upon delay in the issuance of 
citation, defendant must prove that 
the delay, if any, was through the 
negligence or at the Instance or re¬ 
quest of plaintiff or his attorney— 
Curtis V Speck, Tex CivApp., 130 
S W.2d 3418, error refused. 

m. action on note where defend¬ 
ant pleads limitation, without deny¬ 
ing execution of note, the burden is 
on him to make a prima facie case— 
Whitney v. Doyle, 159 P.2d 237. 196 
Okl. 501. 

In action to recover money, to he 
repaid at indefinite time, defendant 
had burden to establish that demand 
was not made within reasonable 
time.—^Andrews v. Amdrews, 212 N 
W. 408, 170 Minn. 175, 61 AX.R 641. 
adhered to 213 N.W. 899. 170 Mmn 
175. 51 AL.R 642. 

in action for royalties due nafiat 
coal lease, burden was on deffendant 



54 aJ.S. 


LIMITATI0X8 OF ACTIONS 


which falls specifically within the protection of the 
statute.®^ In any event, the burden is on the party 
who claims that the action is not barred, where his 
pleading, or the written instrument which is the 
cause of action, shows on its face that the cause of 
action is barred.®^ 

The burden of proof may be shifted from one 
party to the other, where a prima facie case is 
maile,®® or, more accurately speaking, the burden of 
introducing evidence may be shifted to the other 


s 386 

party,®® but the burden of proof remains on the 
same party throughout the case.®^ 

Contest by creditor of claim of another creditor, 
W^ere a creditor of an insolvent decedent’s estate 
contests the claim of another creditor on the 
gfround that the claim is barred by the statute of 
limitations, the burden of proving the bar falls on 
the creditor attacking the claim, unless the bar ap¬ 
pears on the face of the claim or of the pleading 
setting it up.®® 


lessee; pleading statute of limita¬ 
tions as defense, to prove that "con¬ 
dition precedent,** created by provi¬ 
sion of lease that royalties due 
mi^ht be withheld, if lessee's reason¬ 
able requirements dictated, was sat¬ 
isfied as to aU accrued royalties 
sought by plaintiff over six years 
before commencement of action.— 
Bellingham Securities Syndicate v. 
Bellini^ham Coal Mines, 125 P.2d 668, 
IS Wash.2d 370. 
m AjOaomnn 

(1) Burden Is on the one pleading 
the statute of limitations In bar to 
establish its application by testi¬ 
mony.—^McCrite v. Hendrix Colle^re, 
133 S.W.2d 81, 198 Ark. 1149—Smith 
v. Milam, 110 S.W.2d 1062, 195 Ark. 
157—Taffe Iron & Metal Co. v. Pu¬ 
laski County, 67 S.W.2d 1017, 188 
Ark. 808—SL Louis, L M. & S. R. 
Co. V. Berry, 110 SW. 1049, S6 Ark, 
309. 

(8) However, it has also been hold 
that, where the statute Is pleaded 
as a defense, the burden is on plain¬ 
tiff to show that his action is not 
barred.—^Rose v. Rose, 42 S.W.2d 
567, 184 Ark. 430—37 aj. p 1243 note 
58. 

ZbtteBt of burdeo. 

N.Y.—Maslow v. Ageloff, 166 N.T.S. 

830. 100 Misc. 356. 
m Miebigaa 

(1) Under Michigan Ct.Rules, 1945, 
rule 23 § 3. defense of statute of 
limitations is affirmative defense, 
burden of establishing which is on 
party asserting such defense.—^In 
re McKeyes’ Estate, 24 N.W.2d 155, 
315 Mich. 369. 

<2) In actions against city by em¬ 
ployees of department of street rail¬ 
ways to recover amounts deducted 
by city from their wages and denom¬ 
inated "Emergency Contributions 
from Salaried Employees," on ground 
that employees were promised that 
deductions would be repaid when 
funds became available, burden was 
on city to establish its claim that 
funds were available to rejiay the 
deductions more than six years be¬ 
fore actions were commenced and 
that recovery was barred by six 
year limitations.—^Tumey ▼. City of 
Detroit, Dept of St Bys., 25 H.W.2d 
571, 316 Ulcih. 400. 


<3) However, it has also been held 
that under a plea of the statute of 
limitations, the burden is on plain¬ 
tiff to show that the action was 
commenced within the time limited. 
—^Ayrea v. Hubbard, 40 N.W. 10, 71 
Mich. 594. 

(4) Plaintiffs* individual claims 
ag^^nst defendant were not saved 
from statute of limitations as a mu¬ 
tual account current, by items of 
counterclaims in defendant's special 
notice of off-set and recoupment, 
where he made no proof thereof, but 
rested case on plaintiffs’ testimony, 
burden being on plaintiffs to make 
out case.—Lannen v. Teller, 200 H. 
W. 166, 228 Mich. 243. 

Za TanBessea 

(1) In action against town for 
damage to realty caused by widen¬ 
ing highway, town had burden of 
proof to establish plea of statute of 
limitations.—^Town of Oneida v. 
Hail, 105 S.’Wfd 121, 21 TennApp. 
70. 

(2) Where defendant pleads that 
action IS barred by statute of limi¬ 
tations of another state, defendant 
must prove such allegation.—O’Brien 
V. Biles, 1 Tenn.App. 595. 

<8) 'Where issue is Joined on de¬ 
fendant's plea of the statute of limi¬ 
tations, the burden of proof is on 
the plaintiff to show that the cause 
of astion accrued within the period 
of limitation.*'—^Brown v. Tennessee 
ConsoL Coal Co., 83 S.W.2d 563, 577, 
19 TenmApp. 123. 

53. HI.—Sanders v. Merchants’ State 

Bank of Centralia, 182 N.E. 897, 

349 Ill. 547. 

Minn.—Golden v. Lerch Broa, 281 N. 

W. 249, 203 Minn. 21L 
Xa Ikmisfaua 

(1) Burden rests on party pleadmg 
prescription to show what portion of 
damages proved occurred before year 
preceding institution of suit—Di 
Carlo V. Laundry ft Dry Cleaning 
Service, 152 So. 327, 178 La. 676. 

(2) However, it has also been held 
that plaintlfCs in physical possession 
had burden of proving what part of 
timber was destroyed less than year 
before suit was filed.—Spyker v. In¬ 
ternational Paper Co., 138 So, 109, 173 
La. 580. 


f3) Where plaintiff’s damage from 
escaping salt water and waste oil 
from defendant’s oil wells was con¬ 
tinuous and progressive for a num¬ 
ber of years, in light of prescription 
statute, plaintiff had burden of show¬ 
ing damages he sustained during the 
year immediately preceding the filing 
of action.—Parro ▼. Fifteen Oil Co., 
App., 26 So.3d 30. 

54. U.S.—^Pardue v. United Gas 
Public Service Co, DC La., 28 F. 
Supp. 847, affirmed, C.C.A., Union 
Producing Co. v. Pardue, 117 P.2d 
225. 

Kan.—Van Allen r. Butler, 159 P.2d 
487, 160 Kan. 17. 

La.—^M, H. Nahlgiah, Inc., v. Had¬ 
dad, 18 So.2d 598, 205 La. 1009— 
Blocker v. Plaisance. Apip., 18 So. 
2d 847—Peoples Bank v. Waggon¬ 
er, App., 200 So. 28—Heard v. 
Heard, App.. 149 So. 156—W. X ft 
C. Sherrouse v. Phemx, 128 So. 536, 
14 LaA.pp. 629—Culotta v. Wash¬ 
ington, 125 So. 300. 12 L^App. 76— 
Oullota V. Washington, ^ La.App. 
76—^Lowentritt v- Posey, 5 La.App 
449. 

N.T.—Corash v. Texas Co., 35 N.T.S 
2d 834, 264 App.Dlv. 292—Wein¬ 
stein V. Behn, 65 NTS 2d 536. 

Okl—Whitney v. Doyle, 159 P.2d 237, 
195 Okl. 501—^Bayers v. Gaiublln, 
265 P. 650, 130 Okl. 82. 

Pa.—Benton, to Use of Burger v 
Claar, 178 A. 520, 118 Pa Super. 229. 
Tex.—Glenn H. McCarthy, Inc., v. 
Knox, ClV.App.. 186 S.W.2d 832, er¬ 
ror refused. 

37 OJ. p 1244 note 63. 

55. Ala.—Smith v. Duvsil, 73 So. 
803, 201 Ala. 426. 

37 O.X p 1244 note 64. 

SAi Sy.—Slack V. Bryan, 184 S.W.2d 
873, 299 Ky. 132. 

Tex.—^Puig V. Rodriguez; Civ^App., 
219 S.W. 291, 

67. Mo.—Pemiscot Land ft Cooper¬ 
age Co. V. Davis, 126 S.W. 218. 147 
Mo.App» 194. 

Tex.—Puig V. Rodriguez, CivApp., 
219 S.W. 29L 

58L Ga.—Savannah Bank ft Trust 
Co. ▼. Meldrim« 25 KB 2d 567, 195 
Ga. 765. 
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Sealed instruments. It has been held that, where 
the word “seal” appears on an instrument, the bur¬ 
den is on defendant to prove that he had not adopt¬ 
ed the seal so as to render the statute of limita¬ 
tions pertaining to sealed instruments inapplica¬ 
ble;®® but It has also been held that the burden 
is on plaintiff to prove that an instrument is under 
seal,®® although the instrument has the word “seal,” 
or its equivalent, printed on its face.®i 

Statutes conferring right and fixing limitation. 
Where by statute a right of action is given and the 
statute giving the right fixes the time within which 
the right may be enforced, as considered supra § 
30, the burden is on plaintiff to show that the ac¬ 
tion was brought within the time limited.®® 

b. Matters in Avoidance Generally 

The burden of proving facts in avoidance of the 
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statute of limitations rests on the party relying on such 
facts. 

The party who relies on facts in avoidance of 
the statute of limitations has the burden of prov¬ 
ing such facts.®® This is true where he alleges facts 
to avoid the running of the statute, and those facts 
are demed by the pleading of the adverse party ;*^ 
but, where defendant, in his rejoinder, makes an 
affirmative allegation to avoid the exception in the 
statute set up in the reply, the burden is on him 
to prove such allegation.®® 

A party claiming the benefit of a disability has 
the burden of proving it,®® the accrual of a right of 
action during the period of such disability,®^ the 
date of the termination or removal of such disa¬ 
bility,®® and the commencement of the action with¬ 
in the statutory period thereafter.®® However, it 
has been held that, where a party pleading the stat¬ 
ute of limitations claims that the disability of the 


59. NC —^Roberts v Grogan, 21 S 
E2d 8'29f 222 N C. 30—Cumn v. 
Currin, 1>5 S B.2d 279. 219 N C. 815 
ea NT—Sanchez v Spitzka, 48 N. 

T S 2d 184, 183 Mlsc 418 
ei. N.T—^Transbel Inv. Co. v Vene- 
tos. 18 NE.2d 129. 279 NY. 207. 
62. Ala—Gulf State Steel Co. v. 

Jones. 85 So 264. 204 Ala 48. 

N.M.—^Maestas v. American Metal 
Co, 20 P2d 924. 37 NM. 208. 

NY—Tablonaky v City of New 
York, 219 NTS. 1'21, 128 Misc. 469 
Recovery of realty 

In action to guiet title, burden is 
on plaintiffs to show that they or 
their ancestors, predecessors, or the 
grantors of such persons have been 
seized or possessed of the property 
within five years before commence¬ 
ment of action.—^Haney v. Kinevan, 
166 F.2d 361, 73 Oal.App 2d 343. 

6a U.S.—Meek v. Roberta, C.C A. 
Tex, 76 F.2d 882—^Pardue v Unit¬ 
ed Gas Public Service Co, DC La.. 
28 F.Supp. 847, affirmed, O.C A., 
Union Producing Co. v Pardue, 117 
F2d 225. 

Ala.—Woods V Sanders, 25 So 2d 141, 
247 Ala 492 

Colo.—American Medical and Dental 
Ass’n V. Grant, 285 P. 1099, 87 
Colo. 183 

Iowa.—^Wilson v. Iowa Southern 
Utilities Co. of Delaware. 298 N.W. 
77, 228 Iowa T24 —City of Carroll 

V. Arts. 280 N.W. 869, 225 Iowa 
487—^Beerman v. Beerman, 279 N. 

W. 449, 225 Iowa 48, 118 A.LR. 997 
—Hodgson V. Hep,pel, 232 NW. 
725, 211 Iowa 795—^Lawrence v. 
Melvin. 211 N.W. 410, 202 Iowa 866. 

ItSL —^Erwin v Lee Lumber Co., Ill 
So. 67*3, 163 La 191—H. J. Cottam 
& Co. V. Raphael, App., 198 So. 513 
—^Rusca & Cunningham v Ham¬ 
mett, App., WS So. 642—Cook v. 


Crow, App, 194 So. 455—Jelsch v. 
Launch, App, 187 So. 819—^Mid- 
kill V. Long-Bell Lumber Co, 7 La 
App. 393. 

Mass.—^Turner v. Buttrick, 172 N.B 
246. 272 Mass 261 

Mo—Coleman v Kansas City, 178 S. 
W2d 672, 351 Mo 254—Scanlon v 
Kansas City, 28 S.W 2d 84, 325 Mo. 
125 

NM—^Pacheco v Fresquez, 164 P.2d 
579, 49 NM. 373. 

NY-—Oglesby v Cranwell, 293 NY. 

S. 67, 250 AppDiv 720. 

Ohio—^Pickering v. Peskind, 183 NB. 

301, 43 Ohio App. 401. 

O'tl.—Owens v. Clark, 6 P.2d 755, 164 
Okl 108—^Harris v. Grayson, 264 P 
623, 637, 129 Okl. 281, 285, reversed 
on other grounds Grayson v. Har¬ 
ris, 49 S.Ct. 306, 279 U.S. '300, 73 
L.Bd. 700, 

Pa,—^McPhilomy v. Lister, 19 A 2d 
143, 341 Pa 2f50, 142 A.LB. 385 
Tenn—^Smelcer v. Rippetoe, 147 S W. 

2d 109, 24 Tenn App. <516. 

Tex.—Jolly v. Fidelity Union Trust 
Co., 10 S.W2d 639, 118 Tex 68— 
Lefebure Coiporation v. Wallace, 
Civ App., 114 S.W.2d 614—Judkin*? 
V. Jamison, Civ.App , 83 S.W 2d 793, 
error dismissed—Hardin v. Hardin, 
Civ.App.. 1 S.W.2d 708. 

Utah—^Tracey v. Blood. 8 P 2d 263, 
78 Utah 385—Clawson v. Boston 
Acme Mines Development Co., 269 
P. 147, 7-2 Utah 137, 59 A L R. 1318. 
Vt.— Oorpns Juris cited In In re Del- 
llgan’s Estate. 13 A 2d 282, 288, 111 
Vt. 227 

Wash.—^Bicknell v Garrett, 96 P 2d 
592, 1 Wash 2d 564, 126 A.L R 258 
37 C.J. p 1244 note 67. p 971 note 5. 
Suspenaioii by reason of death 

Plaintiff, in suit to foreclose mort¬ 
gage, had burden of proving that 
limitation was suspended by mortga¬ 
gor’s death, but on proof of such 
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death defendant had burden of prov¬ 
ing that administration had been 
opened within twelve months, tolhng 
suspension period.—Jolly v. Fidelity 
Union Trust Co, 10 S.W.2d 539, 118 
Tex 58. 

Foreign statute of limitations 
Okl.—^Rice V Burgess, 254 P. 746, 124 
Okl. 177. 

37 C.J p 1244 note 67 [a]. 

Xn the case of Slander, if plaintiff 
replies to plea of statute of limita¬ 
tions that the words were spoken 
Within the prescribed tune, he must 
prove the uttering of some of the 
actionable words within that time 
Ind —Huston v McPherson, 8 Blackf. 
563 

Mass—^Pond v Gibson, 5 Allen 19, 
81 AmD 7*24 

64. Ky—Stair v Gilbert. 272 SW 
732. 209 Ky. 243. 

Neb—Baxter v. National Mortg 
Loan Co, 269 N.W. 650. 128 Xeb 
537. 

Okl—Theis V. Beaver County, 97 P 
973, 22 Okl 333. 

65. Me—^McLellan v Crofton, 6 Me 
307. 

Mass—^Little v Blunt, 16 Pick 35<> 

66. Mo.—Woodruff v Shores, 190 S 
W2d 994, 854 Mo. 742 

37 C.J. p 1345 note 70. 

Mental weakness 

Ohio.—^Bowman v. Lemon, 154 NE 
317, 115 Ohio St 326. 

67. Fla.—Armstrong v. Wilcox, 49 
So. 41. 57 Fla 30. 131 Am S.R 1080 

W.Va.—Pickens v Stout, 68 SE 354, 
67 WVa 422. 

68. Ark—^French v Watson, 12 S 
W. 328, 52 Ark 168 

Tex —^Lamberida v Barnum. Civ 
App.. 90 SW. 698 

69. Ark—Veil v. Lane, 41 Ark. 53 
37 C.J. P 1245 note 73. 
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adverse party was removed more than the statu¬ 
tory period before the commencement of the suit, 
he has the burden of establishing this fact.^^ 

Where a former action,or inevitable accident 
delaying the service of process,^® is relied on to 
take the case out of the statute, the burden of proof 
is on the party relying thereon to show such facts 
as will bring the case within the exception in the 
statute. 

§ 387. -Absence or Nonresidence 

The burden of proving absence or nonresidence In 
avoidance of the statute of limitations rests on the 
party asserting such matters. 

The party relying on his absence or nonresi- 
dence,73 ©r on the absence or nonresidence of the 
opposing party,74 at the time of the accrual of the 
cause of action or thereafter, in avoidance of the 
bar of limitations, has the burden of proof; but, 
where defendant affirmatively alleges facts as to his 
residence within the state, the burden is on him 
to prove such facts,75 and, where the cause of ac¬ 
tion arose out of the state, defendant, to avail him¬ 
self of the statute, must show that he has resided 


within the state for the statutory period before the 
commencement of the action.76 Where the absence 
or nonresidence of defendant is shown, the burden 
is shifted to defendant to show his return to the 
state for a sufficient length of time to create a bar 
under the statute.77 

§ 388. -Fraud, Mistake, Concealment, 

Ignorance, or Trust Relation 

The plaintiff ordinarily has the burden of proving 
such matters In avoidance of the bar of limitations as 
Ignorance or concealment of the cause of action or 
nondiscovery of fraud or mistake. 

Where prescription runs only from the date on 
which knowledge of the facts constituting the cause 
of action is received by the aggrieved party, plain¬ 
tiff has the burden of showing when he received 
knowledge.78 In addition, when plaintiff in his 
pleading seeks to avoid the application of the statute 
on the ground that he was ignorant of the facts 
and did not discover them until a time within the 
statutory period before the commencement of the 
suit, he has the burden of proving sudi lack of 
knowledge and also of proving that the cause of 
action accrued less than the statutory time before 


TO. Ky.—Kidd V. Bell. 122 S.W. 232. 
Tex.—^Benjamin State Bank v. Reed, 
CivJVpp., 189 S.W.2d 172—Bryson 
V. Karslake, Civ.App., 71 S.W.2d 
614, error dismissed. 

71- U-S.—^AUen v. Garnett, C.O.A. 
Okl., 100 F.2d 655—Momand v. Uni- 
versal Film Bxcliaixse, D.C.Maas., 
43 F.Supp 996. 

37 C J. p 1245 note 75. 

rr se fl om from aegliSTenoe la prose- 
ctefeioa must be proved by plaintiff, 
under statute permitting new action 
within six months after first failed 
—Taylor v. Ohicaso, R. I. & P. Ry. 
Co., 227 N.W. 407, 208 Iowa 1396. 
SnAciaacy of plea 
Where declaration in action for in¬ 
juries alleged bringing' of an original 
action and its dismissal by nonsuit 
and tbat action was instituted within 
twelve months of dismissal of origi¬ 
nal actlozi, a plea that plaintifTs al¬ 
leged cause of action, if any, accrued 
more than one year before the In¬ 
stitution of action and more than 
one year before the institution of 
original action, and that it was 
barred by one-year statute of limi¬ 
tations, was insufficient to put on 
plaintiff burden of proving averments 
of declaration.—Holliston Mills of 
Tennessee v. McGuffin, 145 S.W.2d 1, 
177 Tenn. 1, rehearing denied 146 S. 
W.2d 957, 177 Tenn. 1. 

72. Meu—Jewett v. Greene^ 8 Me- 
447. 

75i La.—Hnhnall Watt, 11 L€l 

Ann. 57. 


Tenn.—Jones v- Coal Creek Min. & 
Mfg. Co., 180 S.W. 179. 133 Tenn. 
159, rehearing denied 180 eW. 991, 
133 Tenn. 183. 

74. Mass.—^Ford v. Rogovin, 194 N. 
Bl 719, 289 Mass. 549. 

N.T.—^In re Clodgo’s Estate, 227 N.T. 

S. 690, 131 Mlsc. 490. 

N.C.—Savage v. Currin, 176 S.B, 569, 
207 N.C. 222. 

Okl.—^Electric Supply Co. v. Garland, 
105 P.2d 758, 188 Okl. 21. 

Pa.—^In re Seitz, 31 Pa-Dist. ft Co. 

74, 44 Dauph.Co. 371. 

Tex.—^McNutt v. Cox, Giv-App., 108 
5.W2d 693, modified on other 

grounds 129 SW.2d 626, 138 Tex. 
409, 122 A.1^R. 941—Griffiths v. 
Travis, ClvApp., 102 S.W.2d 446, 
error refused. 

Utah.—OoipiiB Juris dtefi in Tracey 
V. Blood. 8 P.2d 283, 78 Utah 385. 
37 C.J. p 1245 note 79. 

Concealment of person see Izffta 9 
388. 

75. IlL—Hellen v. Hellen, 170 JIL 
App. 464. 

Kan.—Smith-Frazer Boot & Shoe Go. 

V. White; 51 P. 790, 7 Kan.App. 11. 
76L N-T-—Mayer v. Fnedman, 7 Hun 
218, affirmed 69 H.T. 608—^Dodge v. 
Holbrook, 176 N.T.S. 662, 107 Misc, 
257. 

77. U.S.—Banister v. Solomon, GLCL 
A.N.T., 126 F.2d 740-^elIiffe ▼- 
Thaw, C.CA.N.T., 67 !r-2d 880. 

Ala.—Sims v. Tlgrett, 158 So. 326, 
229 Ala. 486. 

H.T.—-Anagnost v Silvestri Bros., 20 
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N'.T.S.2d 771, 174 Mlse 835— 

Haimes v. Sehonwit, 50 N.TS.2d 
717, modified on other grounds 52 
N.T.S.2d 272, 268 App.Div. 652. re- 
I argument denied 63 N.Y.S.2d 470, 
269 AppDiv. 667, affirmed 64 N.E. 
2d 283, 295 N.T. 577—Turner v. 
American Metal Co, 36 N’.T.S.2d 
356, reversed on other grounds 50 
N‘.Y.S.2d 800, 268 App.Div. 239, ap¬ 
peal dismissed 66 N.E.2d 591, 295 
N.Y. 822. 

37 C J. p 1245 note 82. 

When absence for zegnired period 
is not shown, rule is inapplicable.— 
U. S. ▼. Elliott. D.aXY., 27 F.Supp. 
258. 

78i U.S.—Cox V. De Soto Crude Oil 
Purchasing Corporation. D.C.La., 55 
F.Supp. 467. 

Cal.—^Richardson v. Michel, 113 P.2d 
916, 45 CalApp.2d 1S8. 

I^a.—^Young v. International Paper 
Co, 165 So. 231, 179 La. 803— 
Rhodes v. International Paper Co., 
139 So. 755, 174 Ua. 49—Spyker v. 
International Paper Co., 138 So. 
109, 173 La. 580—Ducros v. St. 
Bernard Cypress Co., 114 So. 664, 
164 La. 787—Ervin v. Lee Lumber 
Co., Ill So. 673. 163 La. 191—Ra¬ 
tional Park Bank v. Concordia 
Land & Timber Oo., 106 So. 284, 
159 La. 86—^Lay v. Garrlga, App., 
lO So.2d 665—Mayer v. Ford, App., 
12 So 2d 618—^Urania Lumber Co. 
V. Powers & Critchett Lumber Co., 
App., 166 So. 190. 

37 aJ. p 1245 note 83. 
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the suit was begitn^® The party relying on the 
fraudulent concealment of the cause of action, in 
order to avoid the statute of limitations, has the 
burden of proving such concealment.*® 

In a majority of jurisdictions, the burden is on 


plaintiff to show that he did not discover the fraud 
until less than the statutory time before the com¬ 
mencement of the action,*! and also to show that 
due diligence would have been ineffectual to dis¬ 
cover such fraud sooner ;*2 but in some jurisdic- 


79, Colo.-^liff V. Cliff, 128 P. 860, 
23 Colo.App 183. 

80. U.S.—Plullips Petroleum Co. v. 
Johnson. CC-A-Tex.. 155 P.2a 186. 

Cal.—>Scafidi v. Western (Loan & 
Bld^. Co., 166 P.2d 260. 72 Cal.App. 
2d 650. 

Iowa—Hay v. Denver Sav. Bank, 295 
N.W. 176, 229 Iowa 634—Smith v. 
Middle States Utilities Co. of Del¬ 
aware. 276 N.W. 168, 224 Iowa 1-51 
—Conklin v. Towne, 216 N.W. 264, 
204 Iowa 916 

La.—Hoffh V. Baloga, App, 180 So. 
215. 

Mo.—^Beard v. Citizens’ State Bank of 
Memphis, App, 37 SW.2d 678. 

Tex.—^Texas Rice Land Co. v. Mc- 
S^ddin, Wiesa & Kyle Land Co, 
Coin.App, 265 S.W 888. 

Vt.—^Tn re Delli^an’s Estate, 18 A.2d 
282, 111 Vt. 227. 

37 C.J P 1246 note 86. 

8L U.S.—^Fleishhacker v. Blum, C.C. 
A Cal., 109 F.2d 543, certiorari de¬ 
nied Fleishhacker v. Blum, 61 S.Ot. 
23. 311 U.S. 665, 85 L.Ed 427, re¬ 
hearing: denied 61 S.Ct. 130, 311 U. 
S. 726. 35 LEd. 473—Angrlo Cali¬ 
fornia Nat. Bank of San Francisco 
V. Lazard, CO.A.Cal.. 106 F2d 69'3, 
certiorari denied 60 S.Ct. 379. 808 
U.S. •624. 84 L.Ed. 621—U. S. T. 
Bigrhom Sheep Co., D.C.Wyo., 9 F. 
2d 192—Miller v. National City 
Bank of N. Y, D.C N.Y., 69 F.Supp. 
187—Shultz V. Manufacturers & 
Traders Trust Co., DC.N.Y., 40 F. 
Supp. 675, affirmed, CjCA., 128 F. 
2d 889. certiorari denied 63 S.Ct. 79, 
317 n.S. 674, 87 L Ed. 641, rehear¬ 
ing denied 68 S.Ct. 204, 317 U.S. 
710. 87 L.Ed. 666. 

Ala —Southern Building & Loan 
Ass’n V. Waldrop, 136 So. 418, 24 
Ala.App. 862. 

Cal—Hobart v. Hobart Estate Co., 
159 P.2d 958, 26 Cal 2d 413—Mer¬ 
chants’ Ice & Cold Storage Co. v. 
Globe Brewing Co., App., 177 P 2d 
963—^Shapiro v. Equitable Life As- 
sur. Soc. of U S., 172 P.2d 725. 76 
Cal.App.2d 75—^Bliss v. Martin, 169 
P.2d 61, 74 Cal App 2d 600—^Morti¬ 
mer V. Loynes, 168 P.2d 481, 74 Cal. 
App,2d 160—^Bell v. Bayly Bros, of 
California, 127 P.2d 662, 53 Cal. 
App.2d 149—^Richardson v. Michel, 
113 P.2d 916. 45 CalApp.2d 188— 
MteLTshall V. Great Western Power 
Co. of California, 97 P.2d 1026, 36 
OalApp.2d 422—Jacobson v. Mead, 
56 P.2d 286. 12 CaLApp.2d 75, re¬ 
hearing denied 55 P.2d 1267, 12 Cal. 
App.2d 76—Vogel v Marsh. 7 P. 
2d 766, 120 CaJ.App. 99 
Minn.—Olesen v. Retzlaff, 233 N.W. 


12. 184 Minn. 624. 78 A.L.R. 891, 
reheard 239 N.W. 672, 184 Minn. 
624. 78 ALR. 891—Modem (Life 
Ins. Co. of Minnesota v. Todd, 237 
N.W. 686. 184 Minn. 86. 

Mo—Womack v. Callaway County, 
159 S.W.2d 630. 

Mont,—^Frisbee v. Cobum, 62 P.2d 
882, 101 Mont. 58—^Ray v. Divers, 
264 P. 673, 81 Mont. 662—^Kerri¬ 
gan V. O’Meara, 227 P. 819, 71 
Mont. 1. 

Neb.—^Reed v. Barnes, 203 N.W. 567, 
113 Neb. 414. 

Wash—^Bay City Lumber Co. v. An¬ 
derson, 111 P.2d 771, 8 Wash.2d 
191—^Reeves v. John Davis & Co.. 2 
P.2d 73'2, 164 Wash 287. 

37 C J. p 1246 note 87 
‘OteasozL for tiie role ... is 
because the time when the plaintiff 
made the discovery is a matter pe¬ 
culiarly within his knowledge, and, 
generally, it would be difficult for the 
defendant to prove at what time the 
discovery was made by the plaintiff.” 
—^Reeves v. John Davis & Co., 2 P. 
2d 782, 734, 164 Wash. 287. 

FrauduleiLt oonveyaacas 

U. S.—Heffron v Duggins, C.C.A.Cal., 
115 F.2d 619. 

Cal.—^Richardson v Michel, 113 P 2d 
916. 45 Cal.App.2d 188. 

Burden is siiniply one of OetaUiBg 
all facte connected with transaction 
and, if there is nothing in facts cre¬ 
ating Imperative duty to make fui> 
ther inquiry within period of three 
years eUfter commission of fraud, the 
courts may properly find that the 
limitation cannot be Invoked.— 
Marshall v. Great Western Power Co 
of California, 97 P.2d 1025, 36 Cal. 
App.2d 422. 
ffhi-pHTvg of burden 
In actions for fraud, burden is on 
plaintiffs to show that running of 
statute of linutations, set up as de¬ 
fense. was suspended because fraud 
was not discoveerd until within six 
years before commencement of ac¬ 
tions, but after introduction of such 
proof, burden shifts to defendant to 
go forward with proof of facts 
claimed by defendant to indicate 
plaintiffs’ earlier knowledge of fraud 
—Flynn v. Royal Development Co., 
54 NYS2d 585. 

Showing time of discovery 
In addition to negativing notice of 
the fraud and excusing failure to dis¬ 
cover It sooner, plaintiff must prove 
facts showing the time and surround¬ 
ing circumstances of the discovery 
and what the discovery was.—Hobart 

V. Hobart Estate Co., 159 P.2d 958, 
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26 Cal 2d 412—Shapiro v. Equitable 
Life Assur. Soc. of U. S., 172 P.2d 
725, 76 Cal.App.2d 75—Scott v. Dilks, 
117 P.2d 700, 47 CaLApp.2d 207. 
XTeoessity of duty to mafee inquiry 
Cal.—^Hobart v. Hobart Estate Co, 
159 P.2d 958, 26 Oal.2d 412. 

Xu Kentuoky 

(1) Burden of proof is on plaintiff 
to show nondiscovery.—Mullins y 
Jenmngs’ Guardian, 116 S.W.2d 340, 
273 Ky. 68—Elkhom Goal Corpora¬ 
tion V. Hite, 9 SW.2d 1083, 225 Ky. 
735—Green County v. Howard, 105 
SW. 897, 127 Ky. 879, 32 Ky.L. 243— 
Zachary v. Hicks, 7 KyJEj. 756,13 Ky. 
Op. 1031. 

(2) Where plaintiff, havmg been 
compelled to pay a loss sustained by 
purchasers of his bank stock through 
misrepresentations as to the sound¬ 
ness of the bank sued the bank alleg>- 
ing misrepresentations made by the 
bank to plaintiff inducing his pur¬ 
chase, the burden was on the bank to 
show that plaintiff knew of its fail¬ 
ing condition more than five years 
before suit.—Day v. Kentucky Ezch. 
Bank. 116 S.W. 259. 

XU Texas 

(1) When defendant’s evidence 
tends to establish bar of statute of 
limitations, burden is on plaintiff to 
produce evidence of time and circum¬ 
stances of his discovery of alleged 
fraud —Texarkana Motor Co. v. 
Brashears, Clv.App., 87 S.W.2d 773. 

(2) Where petition is not subject 
of special exception, although shov¬ 
ing that more than statutory period 
had elapsed, because showing defend¬ 
ant's estoppel by fraud to claim bene¬ 
fit of limitations, if facts are such 
that plaintiff had knowledge or was 
charged with knowledge of fraud at 
time such that thereafter limitations 
would have elapsed before suit, de¬ 
fendant to then raise issue of limi¬ 
tation must allege such facts as part 
of his plea of limitation and most 
assume burden of proof thereoxu— 
Steele v. Glenn, CivApp., 67 S.W.2d 
908, error dismissed Glenn v. Steele, 
61 S W 2d 810, 141 Tex. 565. 

88. U S —^Insurance Co. of North 
America v. Farr, C.C.A.Md., 44 P.2d 
573 

Cal—^Hobart v. Hobart Estate Co.. 
169 P.2d 968, 26 Cal.2d 412 —Bam- 
bndge V. Stoner, 106 P.2d 428, 18 
Cal.2d 423—^Merchants’ Ice & Cold 
Storage Co. v. Globe Brewing Co., 
App.. 177 P.2d <963 
Ga.—^Life & Casualty Ins. Co. of 
Nashville. Tenn, v. Walker, 10 S 
E.‘3d 124. 62 GeuApp 819. 
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tions the burden is on defendant to prove earlier 
knowledge.®^ A party asserting the existence of a 
confidential or fiduciary relationship to excuse his 
failure to discover a fraud has the burden of af¬ 
firmatively showing such relationship,®^ and an at¬ 
torney, when sued for money collected for his client 
and relying on limitations as a defense, has the bur¬ 
den of shovring that the client could, hy ordinary 
diligence, have known of the collection;®® but it 
has been held that, where a fiduciary relation exists, 
the defrauded party nevertheless has the burden 
of showing the time when he discovered the fraud.®® 

Where a trust is proved or admitted, the trustee 
or other person pleading the statute of limitations 
has the burden of proving that the trust was re¬ 
pudiated,and that notice of the repudiation was 
in some way brought to the knowledge of plaintiff®® 
more than the statutory period before the filing of 
suit; but the trustee of a constructive trust in set¬ 
ting up the statutes of limitation is not required to 
show that the beneficiary had notice of the termi¬ 
nation of the trust through repudiation by the trus¬ 
tee.®® 


Concealment of person. Plaintiff has the burden 
of proving his alIej:al:on that defendant concealed 
himself in order to prevent an action.®® 

Mistake, Under a statute providing that, in an 
action for relief on the ground of mistake, the cause 
of action shall not be deemed to have accrued until 
the discovery by the aggrieved party of the facts 
constituting the mistake, the burden of showing 
discovery rests on the party seeking relief on the 
ground of mistake.®^ 

§ 389. -Acknowledgment, New Promise^ 

or Part Payment 

A party relying on part payment, acknowledgment, 
or a new promise to avoid the bar of the statute of 
limitations has the burden of proving it. 

A party relying on a part payment,®® acknowl¬ 
edgment,®® or a new promise®-* to remove the bar 
of the statute of limitations has the burden of 
proving it In addition, the burden of proving that 
the part pa3mient, acknowledgment, or new prom¬ 
ise was made at such a time as to remove the bar 
of the statute rests on him.®® 


Iowa.—^McGrath v. Douaherty, 275 
N‘.W. 46S, 224 Iowa 216. 

Ky.—Reddina v. Uadn, 196 S.W.2d 
887, 303 Ky. 41—^McCoy v. Arena, 

174 S.W.2d 726, 296 Ky. 403. 

Tex.—^Logan v. T^lor, CSvJLpp., 118 
S.W.3d 1094. 

37 C.J. p 1246 note 83. 

83. S.C.—Grayson y. Fidelity Life 
Ins. Co„ 103 S.R 477, 114 Q.C, 130. 

37 C.X p 1246 note 89. 

84. Ga.—Phipps v- Wtight, 110 S.B. 
511, 28 Ga-A^. 164. 

85. Ark.—Crlssman v. Oarl-Lee^ 200 
S.W. 133, 132 Ark. 82. 

88, Wash.—^Reeves v. John Davis 
Co., 2 P.2d 732, 164 Wash. 287. 

87. Tex.—Nussbaum v. Nnssbanm, 
Ciy.App., 261 S.W. 512. 

88. Tex.—^Landram v. Robertson, 
Civ^App., 195 S.W.2d 170—Nuss¬ 
baum V. Nussbaum, dv-App., 261 
G.W. 512. 

89. Tex.—liandram v. Robertson, 
C1V.APP., 195 S.W.2d 170. 

sa Kan.—Cott y. Baker, 210 P. 651, 
112 Ksjl 115. 

91- Iowa.—Beerman v. Beennan, 279 
N.W. 449, 225 Iowa 48, 118 A.UR. 
997. 

Ky.—Reddina v. Main, 196 S.W.2d 
887, 303 Ky. 41—Dycus ▼. Dycus, 

175 aw.2d 997, 295 Ky, 347. 

37 CJr. p 1246 note 97. 

Shortsas fa. aoxsaae of lend sdld 
Ky.-^ordan v- Howard, 64 S.W.2d 

613, 246 Ky. 142. 

9K U.S.—In re Fergus Falls Woolen 
Mills Co., D.€LUlnn., 41 F.Supp. 

54 0.J.S.-34 


856, modified on other grounds, C 
C.A., Boyum y. Johnson, 127 F.2d 
491. 

Ark-—^M. K, Goet* Brewing Co. v. 
Hill, 199 S.W.2d 969—McNeill y. 
Rowland, 132 S.W.2d 370, 198 Ark. 
1094—^Bank of Mulberry v. 
Sprague, 47 S.W.2d 601, 185 Ai^ 
419—Taylor v. White, 31 S.W.2d 
745, 182 Ark. 433. 

Gal.—Ough y. Ansonia Oil Co., 279 P. 

481, 99 CalApp. 769. 

Colo.—^MacGinnis y. Pickett, 128 P 
2d 410, 109 Colo. 169—^Manby v. 
Sweet Iny. Co., 242 P. 51, 78 Colo. 
871. 

DC.—^Tendler y. L. IL Massey, Inc., 
Mun.App., 83 A.2d 626. 

Da—Dandry y Guidry, 26 So.2d 695, 
210 La. 194—Agurs v. Putter, 140 
Sa 838, 19 La.App 550. 

Mich.—^Albers y. Pommerenlng, 278: 

N.W. 108, 283 Mich. 389. 

Mo.—^Rose y. Hayden, App., 170 S.W.: 

2d 964. j 

N.C.—Saieed v. Abeyounls, 9 S.K.2d 
399. 217 NC. 644. 

Ohio.—^Friedly y. Schmldlin, 62 N.EI 
2d 188, 75 Ohio App. 337. 

37 aj. p 1246 note 98. 

93l Ill.—^Hopkins y. Loeber, 69 N £ 
2d 104, 329 I11.APP. 428. 

La.—Jordan y. Smith, 20 So.2d 17. 
206 La. 765—Waterman v. Dupeire, 
156 So. 405, 180 La. 320—Begnaud 
y. Cefalu, App., 9 So. 2d 842—Re¬ 
construction Finance Corporation 
y. Ardillo, App., 200 So. 487—Con¬ 
tinental Bank & Trust Co. v. Sim¬ 
mons, App, 177 So. 384—Stovall y 
Tolar. App, 172 So. 589—Wise v 
Howard, App. 172 So. 184. 
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Ohio.—Ordway y. Brooks, 82 N.B.2d 
476, 66 Ohio App. 180. 

Pa.—^Benton, to Use of Burger, y. 
Claar, 178 A. 520, 118 Pa.Super. 
229. 

Tex.—General Missionary Soc. of 
German Baptist Churches of North 
America y. Real Fstate Land Title 
& Trust Oo., 136 S.W.2d 599, 134 
Tex. 564—^Rappmund y. Zaiontz, 
Civ.App., 137 S.W.2d 870. 

87 C.J. p 1246 note 99. 

Ta. mdt to have note decreed eaettou 
gnlshed by prescription and to cancel 
mortgage and vendor's lien securing 
it where note was prescribed on its 
fo.ee, burden was on defendant to 
prove acknowledgment and interrup¬ 
tion of the prescription.—Commercial 
Nat Bank in Shreveport y. Hender¬ 
son. La.App., 173 So. 790. 

Bsistenoe of pazinezshlp 
Where plaintiff relies on acknowl¬ 
edgment of one member of alleged 
partnership to bind all the partners, 
and partnership is denied, the bmr- 
den is on him to prove its existence. 
—Hayden Saddlery Hardware Oa y. 
Ramsay, 36 S.W. 596, 14 Tex.CiyJlpp. 
183. 

94. D.G.—Catholic Univ. y. Wagga- 
man. 83 App.D.C. 307. 

III.—Wellman v. Miner, 78 ZlLApp. 
448. 

Oxlgiaal tzaasaefeiem mast be 
proved in order to establish a consid¬ 
eration for a new promise to pay.— 
Martin v. Taylor’s Bx’x; 147 S.W.2d 
70, 285 Ky. 128. 

95. Kyr ,—City of Louisa v. Horton, 

I 98 S.W.2d 620. 363 Ky. 739. 
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In the case of part payment, the burden is on 
the creditor not only to prove the payment, but also 
to prove that it was made by, or by authority of, 
the debtor sought to be charged,®® that it was a 
payment on the identical debt sued on,®^ that it was 
accepted by him as such,®* and, except in some ju¬ 
risdictions,®® that it was accompanied by circum¬ 
stances indicating an absolute acknowledgment by 
the debtor of more money being due,i from which 
a promise to pay the remainder may be inferred.® 
Where the debtor seeks to show that payments made 
by him to the creditor were gifts rather than pay¬ 
ments on the indebtedness, the burden is on the 
debtor to prove that the payments were intended 
as gifts;® also, the burden is on defendant claim¬ 
ing that partial payments were applied on items last 
accruing rather than on the oldest indebtedness or 
ratably on all past-due items.^ 

Where there is an acknowledgment of indebted¬ 
ness, it will be taken to relate to the demand in 
suit, and, except in some jurisdictions,® the burden 


is on defendant to show that it related to another 
debt either wholly or in part,® especially where but 
one item of indebtedness is in suit.^ Likewise 
where there is an acknowledgment of indebtedness, 
it will be taken to relate to the entire demand, and 
the burden is on the party so acknowledging to 
show that it related to a part only of the debt de¬ 
manded.® 

Where a new promise is conditional, the burden 
of proving fulfillment of the condition ordinarily 
rests on plaintiff,® but sometimes the condition is 
so worded as to cast the burden on defendant.^® 

§ 390. Admissibility 

The general rules governing the admissibility of 
evidence in civil actions ordinarily apply to the ad^ 
missibility of evidence relating to the statute of lim¬ 
itations. 

The rules relating to the admissibility of evidence 
in civil actions in general apply to evidence to show 
whether the statute of limitations has or has not 


Mich.—Gordon v. Heller, 260 N.W. 
156, 271 Mich 240, certioran denied 
56 S.Ct 140, 296 UiS. 619, 80 LEd 
440. 

Minn.—-Xlrpeldingr v. liudwigr, 40 N.W. 
829, *39 Mmn. 618. 

Mo—^Iiocke V. Warden, App, 17*9 S. 
W.2d 624. 

N.J.—^Ladies* Auxiliary Asbury Park 
ILod^re No. 128, P O E v. As¬ 
bury Park Lodge, No. 128, B. P. O. 
E, of U. S. A, 29 A 2d 881, 129 N 
J.Law 364, aihrmed 33 A.2d 901, 
130 N.J.Law 556 

R I.—Girard v Davis, 2 A 2d 486, 63 
R I. *6 

Wash—Walker v Sieg, 161 P.2d 642, 
23 Wash 2d 552—‘Stockdale v. Hor- 
lacher, 64 P2d 1015, 189 Wash 
264. 

WVa.—^Barnes v. Lilly, 159 S.E. 873, 
no WVa. 643. 

37 G J. p 1247 note 2. 

9G. Mich.—Gordon v. Heller, 260 N 
W. 156, 271 Mich. 240, certioran 
denied 56 S Ct. 140, 296 U.S. 619, 
80 L.Ed. 440. 

Mo—Simpson v. Davis, App, 180 S 
W 2d 666—^Eubank v. Eubank, App, 
29 S.W.2d 212—Brown v. Brown, 
App., S S.W 2d 644. 

Mont—^Nathan v Jenkins, 123 P2d 
975, 113 Mont. 46. 

Pa—^National Bank & Trust Oo. of 
Port Jervis v Gebhart, 45 Pa. 
Dist & Co. 108, 4 Monroe L.R. 39. 

37 C.J. p 1247 note 4. 

97. Kan—^Van Allen v. Butler, 169 
P.3d 487, 160 Kan. 17—Rowley v. 
Cosens, 264 P. 1036, 125 Kan 431. 

Mich.—Johnson v. Meade's Estate, 
233 N.W. 342, 252 Mich 857. 

N.T.—^In re Rochester Trust & Safe 


Deposit Co.. 58 NYS2d 833, 270 
AppDiv. 227 
37 C J. p 1247 note 6. 

98. N.T.—In re Rochester Trust & 
Safe Deposit Co. 68 N.Y.S.2d S33, 
270 AppDiv. 227. 

37 C.J. p 1247 note 6. 

99. Zn heuisoiuI 

(1) PlaintifC need not show affirm¬ 
atively that debtor intended that part 
payment should start limitation stat¬ 
ute anew.—^Elsas v. Montgomery Ele¬ 
vator Co, 60 S.W.2d 130, 380 Mo. ’596. 

(2) A debtor, claiming that a par^ 
tial payment, made after the bar of 
limitations had become complete, was 
not made with the intention that it 
should operate as an acknowledgment 
of the residue, must establish the 
lack of such intention —^Miller v. 
Miller, 15'5 SW. 76, 169 Mo App. 482 

(8) Burden was on plaintiff to 
show, not only that payment made 
by defendants and indorsed on exten¬ 
sion agreements reduemg amounts of 
notes was made on notes, but that 
It was made with Intention of recog¬ 
nizing defendants* indebtedness 
thereon and under circumstances 
from which .promise by defendants to 
pay balance of such indebtedness 
could be implied.—Green ▼. Boothe, 
Mo App , 1'88 S.W.2d 84. 

X. U'S—^Powell V. Malone, DC.N.C., 
22 F.Supp 300. 

K.Y.—^In re Rochester Trust & Safe 
Deposit Co, 58 N.Y S.2d '833, 270 
App.Div. 227. 

Wash.—Grissom ▼- Bull, 79 P.2d 971, 
195 Wash 97. 

37 C.J. p 124'7 note 8 

8. N.Y.—^Zn re Rochester T^st ft 
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Safe Deposit Qo., 58 NY.S.2d 833. 
270 AppDiv *227. 

SD.—Wangsness v. Berdahl, 13 N. 

W.2d 293, 69 S.D. 586. 

37 C.J p 1247 note 9, p 1148 note 95. 
a Ark.-—McNeill v. Rowland, 132 
S.W2d 870. 198 Ark. 1094. 

4. Mont.—Girson v Girson, 114 P.2a 
274, 112 Mont. 188. 

6. Iowa —^Penley ▼. Waterhouse, 3 
Iowa 418. 

a Mich—Cospns jrnxls qinotad bi 
Street v. Jacob's Estate, 214 N.W. 
415, 416, 239 Mich. 473. 

Tex.—^Remy v. Saveg, ClvApp., 13 
S W.2d 472 

Wash—Cannavina v. Poston, 124 P. 

2d 787, 13 Wash.2d 182. 

37 C.J. p 1247 note 12, p 1103 note 7. 
7- Colo—^Morrell t. Ferrier, 1 P. 94, 
7 Colo. 22. 

a Ill.—Chicago Chronicle Co, v. 

Franklin, 119 IlLApp 384. 

La—Williams t. Plumbh App, 166 
So 896. 

a Cal.—Hayes v. cyMarr, 253 P. 749, 
•81 Oal.App. 210. 

Tenn.—^Poole v. First Nat. Ba nk of 
Smyrna, App., 196 SW2d 563 
Tex —^Luck v. Riggs Optical Co, Or. 

App, 149 SW.2d 204. 

AbUlty of pzomlsoz to pay 
Tex —^Beeler v. Harbour, Clv.ApOi> 
116 SW.2d 927, error refused— 
Lefebure Corporation v. Wallace* 
Civ App. 114 SW2d 614—Shackel¬ 
ford V. Neilon, Oiv.App, 100 S.W. 
2a 1037—L. D. Powell Co. v. Lea 
, Civ App. 267 S.W. 308. 

lO. N.C—^Richmond v Fugua, 88 K. 
C. 445. 

, 37 OJ. p 1247 note 17. 
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barred the action,or to show whether the case is 
or is not taken out of the operation of the statute^^ 
by such matters as coverture,^3 infancy,^* insan- 
ity,i® absence or nonresidence,^® or fraud and fail¬ 
ure to discover the facts at an earlier date.^^ 

§ 391. -To Prove Acknowledgment or 

New Promise 

Any legal evidence which tends to prove that an 
acknowledgment or new pr^omlse was made with ref¬ 
erence to a particular debt is admissible. 

Any legal evidence which in any manner tends 
to prove that an acknowledgment or new promise 


was made with reference to a particular debt is ad¬ 
missible.^® For instance, a written instrument, al¬ 
though invalid as an attempted assignment of a 
claim^® or void as a contract,^® is nevertheless ad¬ 
missible in evidence to show an acknowledgment. 
The writing sued on is admissible on the question 
of the identity of the instrument referred to in the 
new promise,^^ and to show the inducement to, or 
as explanatory and furnishing the legal basis of, 
the express promise to pay the amount remaining 
due.*® 

Evidence of acknowledgments or new promises to 
one other than the creditor is inadmissible in the 
absence of evidence of his authority to act for the 


11. U.S.—Xagle v. Herold. D.C.N.T., 
39 F.Supp. 905—Seaboard Termi¬ 
nals Corporation v. Suindaxd Oil 
Co. of New Jersey, D.C.N.T., 24 F. 
Supp. 1018, affirmed, C.CA., 104 F. 
2d 659. 

Cal.—Mitchell v. Towne, S7 P.2d 908. 
31 Cal.App.2d *259 

Pel—Phoenix Finance Corporation v. 
Iowa Wisconsin Bridge Co., 16 A. 
2d 789, 2 Terry 130. 

DC—Madison v. White, 54 F.2d 440, 
60 APP.D.C. 329. 

Ga.—^Hamson v. Hester, 136 S.E. 
843, 163 Ga. 250. 

Ill—Wanless v. Peabody Coal Co., IS 
N.B.2d 996, 294 IlLApp. 401. 

Ma*«s—Judge of Probate v. Bowker. 

170 N.E. 451, 270 Maas 497. 

Mo—^Maynard v. Doe Bun Lead Co, 
265 S.W. 94. 305 Mo 336—Green v. 
Boothe. App, 188 SW2d 84 
N.J.—Sellick v, Forster, 1 A 2d 65, 
120 X.J.Law 497. 

N.C—^Flippen v. Lindsey. 18 S K2d 
824, 221 N.C. SO. 

Pa.—^Plazak v. Allegheny Steel Co., 
1S8 A. 180, 824 Pa. 422. 

TeXp—Foster v. Christensen, Com. 
App., 67 S.W.2d 246—^Press v Da¬ 
vis, Civ.App, 118 S.W.2d 982, mod- 
ifled on other grounds Quinn v. 
Press. 140 S.W.2d 438. 135 Tex. 60, 
12S AX.R. 757. 

Wash.—Walker v. Sieg, 161 P.2d 542, 
23 Wash.2d 552. 

37 C.J. p 1247 note 20. 

Coiifezaet uuanfoxceable ustder statute 
of fcauds 

In action for reasonable value of 
services rendered to deceased, parol 
contract whereby deceased agreed to 
devise all his property to plaintiff 
if plaintiff would live with and care 
for deceased, which was unenforce¬ 
able under statute of frauds, could he 
proved to show that cause of action 
was not barred by limitations.— 
Moore v. Rice, Tex.Civ App., 110 S. 
W2d 973. 

Whaxe statute of limitatioBs waSj 
iaappilioabla^ evidence offered in sup-i 
port of such defense was immaterial. | 
—Colver V. W- B. Scarborough Co., 
238 P. 1096. 78 Cal App. 421. 


12. Colo—^Lieske ▼. Swan, 26 P.2d 
807, 93 Colo. 396. 

Tex.—Joy v Joy, Civ App., 136 S.W. 

2d 547, error refused 
37 CJ. p 1247 note 21. 

12, Ohio.—Itawrence R. Co v. Cobh, 
33 Ohio St 94. 

87 C J p 1247 note 22. 

14. Ky.—Langston v. Kelly, 113 S 
W2d 471, 272 Ky. 109. 

15. Tex—Joy v. Joy, Civ.App., 156 
SW.2d 547, error refused. 

16- U.S.—Tallassee Power Co. v. 

Clark. aCA-Tenn.. 77 P.2d 601. 

37 C J. p 1248 note 23. 

Hvldenoe hold laadmlssihle 
Me—Connolly v. Serunian, 21 A.2d 
830 138 Me. 80. 

37 C J. p 1248 note 28 fbl. 

17. Ala.—Finney v. Bouchelle, 124 
So. 423, 220 Ala. 194. 

37 C J. p 1248 note 24 
Hvideace held admlsslhle 

<1) Testimony fixing date of writ¬ 
ing letter was competent in action 
for deceit to fix date when plaintiffs 
received knowledge of falsity of rep¬ 
resentations.—^Finney v. Bouchelle, 
supra. 

(2) Although plaintiff’s absence 
from the locality would not toll the 
three-year statute of limitations on 
action for fraud, if it had already 
commenced to run, it was a relevant 
factor to be considered by Jury in 
explanation of plaintiff’s delay in dis¬ 
covering fraud of defendant in in¬ 
ducing plaintiff to sell his stock at 
less than its true value—Hobart v. 
Hobart Estate Co, 159 P2d 958, 26 
Cal 2d 412 

(3) Evidence of the details of in¬ 
formation received by plaintiff in¬ 
dicating that plaintiff had been de¬ 
frauded in the sale of corporate stock 
by defendant’s representations as to 
v4ue was admissible to establish the 
fact that the information was re¬ 
ceived, but not for purpose of show¬ 
ing the truth of the statemeats made. 
—^Hobart v. Hehart Estate Oo.. supra. I 

(4) Other evidence.—^Wortman r. | 
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3Iack-Intemational Motor Truck Cor¬ 
poration, 51 P.2d 1101, 10 Cal App 2d 
445—37 CJ. p 1248 note 24 [a]. 
Plnintar as lawyer 
In action to recover from defend¬ 
ant as constructive trustee funds 
originally the property of deceased 
and deposited by deceased in Joint 
tenancy with plaintiff and subse¬ 
quently withdrawn by defendant, in 
determining date on which three- 
year statute of limitations began to 
run against plaintiff court had right 
to consider fact that plaintiff as a 
lawyer was well aware of his legal 
rights under the statute of limita¬ 
tions and his duty to investigate 
status of the joint account —Bliss v. 
Martin, 169 P.2d 81, 7*4 CalApp.Id 
eon 

Pact that notice of stockholders’ 
meeting failed to state that proposed 
increase of capital stock was fully 
paid out of company’s assets was im¬ 
material on issue whether minority 
stockholder was misled and prevent¬ 
ed from knowing facts, so as to toll 
statute where neither he nor his 
predecessor in title received such no¬ 
tice—^Maynard v. Doe Run Lead Co, 
265 S.W. 94, 305 Mo 336. 

18. Conn.—Cook v. Martin, 29 Conn. 
63. 

37 C.J. p 1248 note 26 
Parol evidence see infra S 393. 

Part payment aooompoalad by 
wzitiiig, signed by debtor, which rre- 
ognizes outlawed debt, is admissible 
to show acknowledgment.—Ferguson 
V. Fonner. 262 P. 337, 87 Cal.App 590 

19. D.C.—^Thompson v. Shepherd, 12 
DC 383. 

86. D.C.—Thompson ▼. Shepherd, 
supra. 

N.T.—Utica Ins. Co. v. Kip. 3 Wend. 
369. 

21. Pa.—^ECancock v. Melloy, 42 A. 
292, 189 Pa. 569. 

38. Md.—St. Mark’s Ehrangelical 
Lutheran Church v. Miller, 57 A. 
644, 99 Md. 23—Leonard v. Hugh- 
lett, 41 Md. 380. 
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creditor.23 Evidence of an unaccepted oiffer to 
compromise claims barred by limitation is inadmis¬ 
sible to show a new promise.24 All of the writing-® 
or conversation's claimed to constitute a new prom¬ 
ise or acknowledgment should be received in evi¬ 
dence ; plaintiff should not be allowed to select sudi 
portions as suit his purpose and reject the resi- 
due.^*^ No evidence can be received to turn a de¬ 
nial of the existence of a debt into an acknowledg¬ 
ment of a subsisting liability by proving that the 
party was mistaken in supposing the debt to have 
been paid.28 

It has been held that, where defendant has made 
a new promise to pay when able, evidence that she 
has received certain real property under an ante¬ 
nuptial agreement and a will conforming thereto is 
admissible to prove pecuniary ability,^® but it has 
also been held that, where the debtor made a new 
promise to pay the debt if he had another year's 
successful business, evidence of his ownership of 
real estate at the end of a year is not admissible 
to prove that his business for the year was success¬ 
ful, especially where he had property at the time 
of making the promise.®® 


Letters are frequently received in evidence,cs^ 
pccially in connection with other evidence,3® even 
though their contents, standing alone, may not be 
sufficient to show an acknowledgment or new prom¬ 
ise®® or even though they were written more than 
the statutory period before suit;®^ but in some cas¬ 
es they have been excluded because of the date on 
which they were written.®® 

Secondary evidence. It has been held that where 
the statute requires an acknowledgment to be in 
writing the written acknowledgment, if lost or 
destroyed, may be proved by secondary evidence.®® 

§ 392. -To Prove or Disprove Part Pay¬ 

ment 

Proof of part payment so as to avoid the bar of 
the statute of limitations may be made by any competent 
evidence. 

The general rules relating to the admissibility of 
evidence to prove or disprove payment ordinarily 
govern the admissibility of evidence as to part pay¬ 
ments to avoid the bar of limitations.®^ Proof of 
part payment may be made by any competent evi¬ 
dence.®® A payment is admissible to show the 


sa. Pa,—Bott V. Stoner, 2 Pennyp. 
154. 

24. Colo.—^Thomas v. Carey, CS P. 
109S, 26 Colo. 486. 

25. Md.—^Rogrers v. Waters, 2 Gill & 
J. 64. 

20. Pa.—Eckert v. Wilson, 12 Serg. 
& R. >393. 

EvldsxLos BiSGratlving promise to pay 
Mich—Glass v. Drleborg, 295 N.W. 
547, 296 Mich. 30. 

27. Md.—^Rogers v. Waters, 2 Gill & 
J 64. 

Pa.—^Eckert v. Wilson, 12 Serg. & R. 
393 

28. Md.—Oliver v. Gray. 1 Harr. & 
G. 204. 

29. NH.—^Barker v. Heath, 67 A. 
222, 74 N.H. 270. 

sa N.Y.—Wakeman v. Sherman, 9 
N.Y. 8S. 

31. Idaho—^King v. Mattingly, 292 
P 220, 49 Idaho 618. 

Wyo.-^Corpns Jlxzls quoted in Invest¬ 
ment & Securities Co. v. Bunten, 
103 P.2d 414, 416, 56 Wyo. 77. 

37 C.J. p 1248 notes 41-43. 

Offers to compromise 
Letters written by debtor contain¬ 
ing admissions of unpaid indebted¬ 
ness emd offers to compromise, which 
were not made merely to avoid litiga¬ 
tion, but to settle indebtedness which 
letters showed to be unpaid, were ad¬ 
missible to prove Revival of indebted¬ 
ness barred by statute of limitations. 
— Kbht V. Dean, 261 N.W. 491« 220 
Iowa 96. 


Ijetter from debtor’s attorney to 
creditor’s attorney 
Iowa—Koht V. Dean, supra 
Series of letters 

Where a new promise to pay a debt 
barred by limitations Is evidenced by 
letters, all letters. Including those 
written by the creditor, relating to 
the indebtedness, even though they 
are separated by a considerable peri¬ 
od of time, may be taken into con¬ 
sideration In determining whether a 
new promise was made and whether 
that promise was unconditional.— 
Martin v Mayer, 11 S.E.2d 218, 63 
GkuApp. 387. 

BxIsteiLoe of iadebtedness 
A defendant's letter may be ad¬ 
missible in evidence against him to 
show that there was Indebtedness on 
which his payment was made, al¬ 
though the letter is not sufilcient of 
Itself to constitute an acknowledg¬ 
ment or a new promise —^Minniece v. 
Jeter, 65 Ala. 222. 

38. Conn.—Potts v. Buckley, 115 A. 

T36, 97 Conn. 174. 

37 CJ. p 1243 note 41. 

Ibettsr Burned by debtor, Inclosliig 
payment ''to help out” on outlawed 
note, was admissible to establish ac¬ 
knowledgment of debt.—Perguson v. 
Fonner, 262 P. 387, 87 Cal.App. 590. 
33. Ala.—Minmece v. Jeter, <65 Ala 
222 . 

Conn.—Potts v. Buckley, 115 A. 726, 
97 Conn. 174. 

84. Wyo.—Oozpaa Juris quoted in 
Investment & Securities Co^ v. 
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Bunten, 103 P.2d 414, 416, 56 Wyo. 
77 

37 C.J. p 1248 note 43. 

Grounds of admissibUity 

(1) To identify any indebtedness 
acknowledged by the husband in let¬ 
ters written within statutory period. 
—^Martin v. Mayer, 11 S.B2d 218, 63 
Ga.App. 387. 

(2) Other grounds see 37 C.J. P 
1243 note 43 Ce]- 

35. Ill.—IT. S. Fidelity & Guaranty 
Co. V. Dickason, 198 IllApp. 207, 
affirmed 115 N.H. 173, 277 Ill. 77. 

36. N.Y.—Gkiodman v. Goo dm a n , 256 
NY.S. 19'5, 143 Misa 136. 

Secondary e'^dence generally see Ev* 
Idence 59 776-850. 

3fr. Colo.—Lieske v. Swan, 26 P.2d 
807, 93 Colo. 396. 

IU,_iSoltow V. Baumgarth, 61 NB2d 
73, 320 IlLApp. 358. 

La.—Aldridge v. Reed, App.» 190 So. 

846. ^ 

Neb.—In re House’s Estate, 17 N.W. 

2d 883, 145 Neb 370. 

87 C J. p 1248 note 47. 

Admissibility of evidence to prove or 
disprove payment generally see the 
aJS. title Payment 55 
also 48 C.J. p 717 note 91 et seq 
Check which payee of notes had 
testified to having given on day w 
Indorsmg credits on notes was ad¬ 
missible as bearing on time of id* 
doraement.—Madison v. White, 64 F* 
2d 440, 30 APP.D.C. 329. 

38. Mass—Mendes v. Roche. 68 N 
B.2d 143, 317 Mass. 321 —Larivlere 
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intent with which it was made.^® Evidence of 
matters forming a part of the same tran&action in 
which a payment was made is admissible to show 
the character and purpose of the payment it may 
be shovrn by evidence of the ciraimstances under 
which such payment was made that it was not in¬ 
tended as an acknowledgment of a subsisting debt 
or a new promise to pay the balance,^! and a con¬ 
tinuous transaction may be shown even though a 
part of it antedates the period of limitations^ 

Identity and authority of persons. Under some 
circumstances testimony lacking certainty may be 
competent to identify the person making payment.^3 
Where the part payment is made by one other than 
the debtor, evidence is admissible to show that he 
acted as the servant or agent of the debtor in the 
making of the payment and that he used his master’s 
or principal’s moneyS^ So letters written by the 
debtor to the agent of the creditor are admissible 
to show that credits entered on the note by the agent 
were entered by the authority of the debtorS® Evi¬ 
dence is admissible to show that the creditor was 
authorized to apply on the debt a fund in his hands 
belonging to the debtor.^* 


Opinion evidence. A question whether anything 
has been paid on account of the debt sued for does 
not necessarily call for a conclusion or opinion 
nor does a question asked the creditor as to what 
was the claim referred to in a receipt, where he 
answ’ered that it was the balance due on the note 
sued on>8 

Indorsements on evidence of debt. A credit in¬ 
dorsed or entered on the obligation by the creditor 
prior to the expiration of the period of limitations 
generally is admissible to prove part payment so as 
to avoid the bar of liniitations,^^ provided it is 
shown by other evidence that the indorsement was 
made prior to the expiration of the statutoiy peri¬ 
od.^® The rule is based on the fact that the credit 
diminishes the amount due on the obligation and is 
in the nature of a declaration against interest.^^ 

On the other hand, a credit indorsed on the ob¬ 
ligation after the expiration of the statutoiy period 
ordinarily is not admissible to prove part payment 
for the purpose of removing the bar,®^ for the rea¬ 
son that the indorsement would be in the category 
of a self-serving declaration-53 it must appear by 
independent evidence that the indorsements were 


V. Ijariviere. 24 N.!EL2d 639, 304 
Ma:>s. 627. 

87 C.J. p 1248 note 47, p 1153 note 65. 
Parol evidence see Infra S 693. 

Fxoxnlse to pay l>alaaoe of aooonat 
is competent evidence to show that 
payment was made in part satisfac¬ 
tion only of an admitted claim.— 
Romaine v. Corlies, 47 N.J.liaw 108 
—^Davenport v. Kimble, 29 A.3d 850, 
21 N.J.M1SC. 29. 

Check stubs 

Xia.—Robin v. Walsh. App., 17 So.2d 
852. 

37 C.J. p 1146 note 86 [e]. 

Baeeipts 

N.Y.—^In re Burrows* SSstate, 250 X. 
Y.Sw 257, 139 Misc. 802. affirmed 
182 N.R 79, 239 N-T. 449. 

Pa.—Bell V. Collins, 37 Pa.Dist. & 
Co. 538, 42 Lack-Jur. 19. 

37 aj. p 1248 note 47 [d]. 

89. Mo.—Green v. Boothe, App., 188 
S.W.2d 84. 

40. Ky.—^Brown v. Osborne, 124 S. 

W. 405. 136 Ky. 456. 

NJ*.—Haines v. Watts, 21 A. 1032, 53 
N.J.Law 455. 

dzeomsfeaBces of xeSatloiiship of 
bzotiher and sister. Impaired condi¬ 
tion of sister, necessitatin^r her bor- 
rowinsr money at time when she held 
note against brother, and lack of 
correspondence accompanying* several 
payments could be considered by Ju¬ 
ry in determining whether pasrments 
by brother were to be applied on 
nota—Smith v. Smith, 270 P. 174, 39 
Wyo. 107. 


41. Pa—^Davis V- Amy, 2 Grant 412. 
37 CJ. p 1249 note 49. 

40. N.J.—Haines v. Watts, 21 A. 
1032, 53 N.J.Law 455. 

43. Or.—Scott V. Christenson, 89 P. 
376, 49 Or. 223, 124 Am S.R. 1041. 

37 C.J. p 1249 note 52. 

Joist debtors 

X.H.—^Merrimack Loan Co. v. Theo- 
dorou, 22 A.2d 955, 91 N.H. 487. 

37 C J. p 1249 note 32 [a]. 

44. Ma—Lime Rock Bank v. Mal- 
lett. 42 Ha 849. 

45. N.C.—^Bond v. Wilson, 42 S.B. 
956, 181 X.C. 503. 

j 46. Wis.—Brown v. Warner, 98 N.W. 
17. 116 Wis. 358. 

47. N.Y.—^Ramsay ▼. Barnes, 12 N. 
TS. 726, 16 Daly 478, 20 N.Y.Civ. 
Proc. 84. 

Opinion evidence generally see Bvl- 
dence 99 438-575. 

48L K.Y.—De Camp v. Mclntire, 23 
XE. 215, 115 X.Y. 268, 

49. N.Y—^Risley v. Wightman, 18 
Hun 163. 

XC.—Demai v. Tart. 19 S.E 2d 180. 
231 NC. 106, 

Fa—^Lawson v. Lawson, Oom.PL, 86 
Fittsb.Leg.J. 323. 

37 aj. p 1153 note 65. 

Indorsement; 

As sufficient evidence to prove pay¬ 
ment see Infira S 397 b. 

On obUgatioa as constituting 3 pay- 
ment generally see supra 8 326. 
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'‘Indorsements upon a note will not 
be received as evidence of such pay¬ 
ments unless shown to he in the 
handwriting of the maker of the 
note, or there is other evidence of 
their genuineness and truthfulness.” 
—Barker v. Heath, 67 A. 222, 224, 74 
X.H. 270. 

50. Mo.—Caneer v- Kent, 119 S.W.2d 
214, 34'2 Mo. 878—Sugent v. Arn¬ 
old's Ebstate, 101 S.W.2d 715, 340 
Mo. 603—Simpson v. Davis, App., 
130 S.W.2d 666. 

N.C.—Demai v. Tart, 19 SR2d 130, 
221 X.C. 106. 

37 C.J. p 1152 note 55 [c], p 1154 
notes 66, 72. 

aeider’s isdoxsement Is sot oosu 
petest evidence of true date of pay¬ 
ment—Walker V. Sieg, 161 P.2d 542, 
23 Wash.2d 552—Cannavlna v. Pos¬ 
ton. 124 P.2d 787, 13 Wash.2d 182— 
J. M. Arthur & Co. v. Burke, 145 P. 
974, 83 Wash 690. 

5L X.a—Demai v. Tart, 19 RRtd 
130, 221 N.C 106. 

DeclsjEations against interest general¬ 
ly see Evidence 9 317. 

Mo.—Corpus Juris cited fia 
Eubank v. Eubank. App., 89 S.W.2d 
212, 214. 

X.C.—Demai v. Tart, 19 S.R2d 130, 
221 X.C. 106. 

37 CLJ. p 1154 note 70. 

58. N.C.—Demai v. Tart supra. 
Self-serving declarationa generally 
see Evidence f 216. 
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hf tlie Hnn^ver, m wtmt jo- 

ffidtokm ft fyis bi^ In^Ui llm ui mdtmmmxi is 
wlictim maik before m aftor die bar 
atladyts.^ Wlicfe flic iSes after maldiif die 
tiaimmefO ao4 before sttit^ tibe Ithimwmtm is ad- 
wstlMe and mmf cao^tittite soikieiit pmoi of the 
paf»cfO and the date thereof.^* Further it has 
beoi htU that ootat^ms of mlerrsl pairments on the 
back of an ohlti^tkifi iti the haitdwrttif^ of plain- 
tiff's mt^nejr, mmt deceased, art adsaimtile, not 
to show thart sodi pajwmts were made hot owrely 
to that there were such notations and to cor- 
robor^me other rriileiiat of ^h payments.*^ 

is some eases it has been broadly stated that an 
mNiorsrnieisl of a payment hf the creditor on the 
ol%atlcifi it irnnhntssiye afainsi the maker for 
the purpose of aroidiii^ the har of limitations tin- 
ham inch tndorsenicnt is corndiorated by other evi- 
denee of actual payment^* A statute providing 
that no tndorsement or memoratiduiai of any pay- 
mem by or oti behalf of the party to whom such 
l^ymem shall be made shaH be deemed suHident 
proof of the f^yment, as considered infra | 397 b, 
does not render the indorsement inadmissible to 
prove part paymeaat.^^ Indorsemeiits made in the 
handwrkiiif: of the debtor^ or in that of his an- 
Ihoriaed agem*^ are admissible. 


1 § 393. -Parol Evhfence 

a. In general 

b. After death of debtor 

wl Xa esmimd 

Parol evlOenoe i« aiffnlaalOle to prove certalti aatf. 
term ifi cottfiectiofi wltte tlie t»ar of the statute of tlivilta. 
tioffs, ftiieii as partial payments. 

In somt jurisdictionp* parol evidence is admissiUe 
to prove interruption of prescription,but not 
where the acknowledgment or promise was ma<k 
after the debt had become prescribed.®^ The time 
of commencement of judicial proceedings to avoid 
the haui of limitations may be shown by parol,^ m 
may an inevitable accider^ as the reason for failure 
to serve the writ in the former action within the 
prescribed time.®® Parol evidence is admissible to 
show partial payments,®® the intention with which 
they were made,®^ and that they were made by or 
on behalf of the debtor.®® Parol evidence is admis¬ 
sible to show that payment evidenced by one dcht- 
oPs note was made by both debtors.®® 

Extrinsic evidence, to make certain the refer¬ 
ences in a writing containing a promise to pay, is 
admissible^® The date of an acknow ledgment or a 
new promise may be shown by parol’ll Parol cri- 
dence is admissible to remove any existing uncer¬ 
tainty or doubt as to the demand to which the ac¬ 
knowledgment or new promise of the debtor ap- 


Iw 
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MX Ifieli.—Cfift^ler ▼. 3 

MIcti. lit. 

3? cr p llil mim S2. 

«!. af.^f^Dwt«r V. eoehmii. 15 S.R 
iii. if Ow. 4ii. 

mL lAL-^reil y. VieHne, 177 So. 
Iff. ilS Iaii. Mi—^Heiiuc v. Towme. 
App., 18 8<D.2d 4i—RueeA St Oin- 
fiaeiifiii V. Hftifiiiiett. App.. Hi So. 
542—Coolc V. Crow, App., If4 So. 
ISS—Holmee C5o. t, Hillor, t La. 
App. sif-HSeatoll V. Woods, 2 
App. 343. 

t7 eJ. p list aote 75. 

WSm La—^H eiiix v. Tounwe^ App., 18' 
So.2«I 44. 

if CJ. p Hit mtrn m I 

MR U.S.—-Wlttera v. Soirlos, C.C.! 

MlfA., «t F. 755, I 

WIs.—Woodvfllo V. HAvripon, 41 K. 
W. 535, f I Wis. 355. 

MR Vt.-—lEVfcy V. Onuaii Trmm. B, 
CSix. 57 A. If4, 75 Tt fit. 

ML aelA—IA oMlo V. SwfA ti P.Id 
iif, fi 43mL fft. 

itiiRo.—45^ V* mptmm* tat f- 
m 4f EMiM» sm 

V- Oart^. m HJB.MI tsi, 

' SI5 IBJNpm iff, rmmmrn *m other 
mmSm 4f MMM #f A m BL 151 
m mmm, Mt WLApp. 


M&as.—^Mendes v. Hoche, 58 NJE.2d 
148, 317 Mass. 321—lAriviere t. 
LAHviere, 24 N'.E.2d 659. 354 
637. 

3T C.J. p 1249 note 52. 

€7. Mo.—Green v. Boothe, Appw, Hi 
S.W.Id 84. 

—In re Rochester Trust 4b Safe 
Deposit Co., 58 N.T.S.2d 833, 375 
App.Div, 227. 

XAaewage aocosipaaiviB^ ad ef 
pWFfaest is admissible to show intent 
I with which payment was made.—Me- 
Afeee V, Wiley. 122 S.W. 523. 92 Ark. 
245—37 OJ, p 1144 iM>te 7®, p 1148 
note 96. 

i €&. Keh.—Stroud v. Payne, 247 N- 
W. 595. 124 Neb, 612. 
0omtmp&raMB(ms oral agreeniesaf 
Parol evidence was admissible t# 
prove contemporaneous oral a*vef- 
ment by makers of note that third 
f party showid make interest payifenia 
mm note.—Strowd v. Payne, sni^m. 

ea. CM,—miirley v. Shirley. 255 P. 
iff, 83 CaLApp. 386. 

70L Oal.—IjehmsLB v. Newcomer. 4 F. 
2il f»4, 118 CJatApp. 145. 

VR M.X—ffiiKsaid v. ArchibaM, It 
Him 9, mrrnm 73 H.T. 189, 

37 Cjr, p 1349 note 63. 
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and to identify an indebtedness referred to 
in an instrument whereby creditors agree not to sue 
;* dvbror for a certain time, as including the claim 
;n Where, however, a written acknowledg- 

r;*.nt contains no mention of any indebtedness what- 
t parol evidence is not admissible to identify the 
in*iebtcdncss intended to be acknowledged.'*^ 

I'urol evidence is not admissible to vary or con- 
traiiict the writing sued on,76 or to explain unam¬ 
biguous language in an acknowledgment of a sub¬ 
sisting indebtedness,76 or to make more clear the 
meaning of letters which do not refer to the note 
in suit in such definite terms as to make it certain 
that it is referred to at alL77 Where an acknowl¬ 
edgment or new promise is required by statute to be 
in writing an oral acknowledgment or promise is 
not admissible,76 and an acknowledgment cannot be 
read into a writing by means of oral testimony.79 
However, where a party permits a new promise to 
be shown by parol evidence, he waives the statutory 
<H!)jection and in some jurisdictions a statute re- 
<pi:ring a new promise to be in writing and provid¬ 
ing that oral evidence thereof shall not be suf¬ 
ficient is not construed to render testimony of an 
oral promise wholly inadmissible.6i In the absence 
of a statute requiring a new promise to he in writ- 
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ing, parol evidence is competent to establish it.^^ 

Identity of existing and former action. Parol 
evidence is admissible to show that an existing ac¬ 
tion is the same as a former action which was dis- 
missed.66 However, where no complaint was filed 
in the previous action, plaintiff will not be allowed 
to introduce parol evidence to establish what cause 
of action he intended to state so as to show that it 
was the same as in the pending action.66 

b. After Death of Debtor 

Unless otherwise provided by statute, declarations 
of the debtor who has since died are admissible to 
remove the bar of the statute of limitations. 

In the absence of a statute to the contrary, the 
general rule is that declarations of the debtor who 
has since died are admissible to remove the bar of 
the statute of limitations®® unless they were made 
at such a time as to be ineffective for this purpose.66 
In addition, parol evidence is admissible to prove 
part payments by decedent.67 

In some states it is provided by statute that after 
fbe death of the debtor no part payment, acknowl¬ 
edgment, or new promise by him can be proved ex¬ 
cept by written evidence signed by deceased or his 
authorized agent.68 The statute has no appHca- 


& Ark.—Street Improvement Dlst. 
No. Ill of City of Hot Springs v. 
Mooney, 158 6.W2d 681, 203 Ark. 
743 

Iowa.—^Weiitland v. Stewart, 19 H.W. 
Sd 661, 161 ALR. 1206—Barton v. 
Boland, 279 NW. 87, 224 Iowa 1213 
—Koht V. Dean, 261 N.W. 491, 220 
Iowa S6. 

ailios—Richter Phillips Co. v. Phil¬ 
lips, 166 So. 393, 175 Miss 242. 

37 CJ p 1249 note 64. 

33L N.T.—Rowe v. Thompson, 15 
AUlPt. 377. 

VA CaL—^Nelson v. Nelson, 261 P. 
929, 202 Cal 598. 

VBL Ala.—Nicholas v. E>ebs, il Ala. 
233. 

Ark.—Borden v. Peay, 20 Ark. 293. 
rarol or extrinsic evidence affecting 
writings generally see PSvldence SS 
851-1015. 

XaSshtadassB iacnized alter eoqplza- 
tUuL of contract 

Where suit was for item ftimished 
at a time when there was no exist¬ 
ing contract between the parties, a 
irevioiiB written contract having ex¬ 
pired, parol evidence could not be 
need to save this item from the bar 
nf the statute of limitations.—Na- 
tHwial Burial Ass-n v. Wnght, Miss., 
22 BaM 589. 

n, isL—Millard v. Smith, 25 La. 
Ana. 491. 


77. La.—^Lehman v. Mahier, 34 Lau 
Ann. 319. 

37 C.J. p 1249 note 68. 

78. Neb.—^Meyer v. Linch, 15 N.W. 
2d 317, 145 Neb. 1. 

Tex.—^Nassar v. Nelson, Civ.App., 112 
S.W.2d 757, error refused. 
Necessity for writing see supra 5 
316. 

79. Me.—Johnston v. Hussey, 42 A. 
312, 92 Ma 92. 

«0L Vt.—Ray V. Rood, 19 A- 226. 62 
Vt. 293. 

81. D.C.—Shelley T. Wescott, 23 
APP.D.C. 135. 

82. Colo.—Sartor v. Wells, 89 P. 
797, 39 Colo. 84. 

83. Ark.—£^lker v. Boatmen's Bank, 
225 SW. 306, 146 Ark. 186. 

37 C.J. p 1249 note 60. 

New action after dismissal, nonsuit, 
etc., see supra 6S 287-295. 

84. N.C.—Little v. Bost, 182 S.E. 
448, 208 N.G. 762—^Drinkwater v. 
Western Union Telegraph Co., 168 
S.B 410, 2&4 N.O. 224—^Motsinger v. 
Hauser, 14*2 S.Ei. 589, 195 N.C. 483 
—^Toung V. Atlantic Coast Line R 
Co., 126 S.E. 600, 189 N.a 238— 
Gauldin v. Madison, 102 S.Ei. 851, 
179 N.C. 461, 10 A.L.R. 1497. 
AppiUcatUm for esKtaasioiL of time 

within which complaint might be 
filed in prior action on which plaintiff 
relied to defeat bar of statute of lim¬ 
itations was inadmissible to show 
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that cause of action on which plain¬ 
tiff sought to recover in prior ac¬ 
tion was identical with that of pend¬ 
ing action—'Little v. Bost, 182 6.XL 
448, 208 N.C. 762. 

85. Mo.—Miller v. Miller, 155 S.W. 

76, 169 Mo.App. 432. 

37 CJ. p 1250 note 77. 

88L Pa.—^Keener v. Zartmas, 22 A. 
889, 144 Pa. 179. 

87. Ala—^Wade v. Killen, 76 So. 970, 
200 Ala. 212. 

S.D.—Gaffney v. Mentele, 119 N.W. 
1030, 23 S.D. 38. 

88L U.S.—Adger v. Alston, La.« 16 
Wall. 555, 21 LHd. 234. 

La.—^Reed v. Succession of Gibson, 
171 So. 43, 185 La. 821—Waterman 
V. Dupelre, 156 So. 405, 180 La. 

—^Rassat v. Vegas, 138 So. 665, 
173 La. 778—^McEOroy v. Paixy, 
App., 152 So. 793. 

37 C.J. p 1250 note 80. 

Purpose of statute is to prohibit 
use of parol testimony to prove 
promise or acknowledgment of a de¬ 
cedent who can no longer speak for 
himself.—Ooreil v. Vidrlne, App., 174 
So. 121, certiorari vacated 177 Sob 
233, 188 La. 343. 

AuthoziiF of agent 

In suit to enjoin executory proceed¬ 
ings for seizure and sale of xm>rt- 
gaged realty on ground that mort¬ 
gage note was prescribed, a letter, 
written to defendant's former attor* 
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ikni wAmt liN: iiiddn@wbd^pMm* ©r frm^ 

wm m If a pernem alter tie deaiti ol 
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m cHabldb tic %mm irleii tic ikM matured, or 
loeamc dbe am! ikmaiidayte, In order to show wicu 
^man^km lepm to ruo.^ Further it has been 
Ibild iliMt pared tmimooy m admiibhle to prove 
llal prior to tic date ol prescription a deceased 
malar of a note delivered to lie payee a check pay* 
aide to« ami indorsed by, the maker to the payee as 
paymem on tim mde.*^ 

Uadtar iShe provisions of some statutes parol evi- 
dmoe sa inadbmssildf to prove any debt or liability 
on the part ol a person deceased, if a suit m the 
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jmerted imkMtdmu or liabifity sdaat! Ihave bona 
broi^t mmt than a prescribed Ume after tks 4^ 
of ikeeased.** 

I 394. Weight and SuflSciciicy 

ms gwiWffi rmim go%t«rnlng thm weight anU awil. 
clSficy of mrnmicm in elvli actions ortilnarlly mpf^f u 
t»m welulit and lumdaficy of evidence relating to Uis 
iMr of Hmitatl^w. 

The rules as to the weight and sufficiemry of evi- 
ikncc in dri\ actions in general apply to the wc^ 
and Miffidency of evidence rciatii^ to the bar of 
Isinitatiofis,** In various cases eridence imi 
been held mdEcient to show that the action was 
kirred.^ or the evidence has beoi held 


megm hy mtmimger^w mtpmt whomt 
mgmtey wtm wot la wrttma. wmm ined- 
■ilmifliita to prove leertsMm^a ae* 
ImeeiMiaMaii ^ aaertaage debt. — 
HoUla V. WaMi, 17 mu 

•sa 


m V. VMrme, ITT So. 

nx m La. sia 



SA*-CSee«il V. fldtSPa ItTf SiL SSl. 
lii La. S4S. 
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ia m, i«t Zjx II. 

•lU etmskleed v. Xiavlea Aop, 
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iP* M0y'-^‘4hm9M v« mdviMv in So. 
m lit L*. Sit. 

m w. W. T. Ofioit 

CSiU eCULML, Its WM m ear- 

tSmtl #mM «t mot lift, SIS 
OJl fit, tv L.SML IflL W^wmebm 
dmm§ it ii€L iiti. sm 0.0. nx 
if um liiL 

aM.-^ppamfte V. IT SaJtd 

mt, SIS aia m. 

V. 3BatOitt mma 

•mt <30, Hi titr 19 avm. ist, 

m ajLJt M. 

j^wdUnrowte v. mMet4 IVl IBL 

WM sti« am •ip-’-iioaiFtm 

BmMa CbOeM Wt E.WJNI SI, lit 
dxbL llli. 

€al—Maaocl v. WMm Imm Weetoa II 

WM fit. U§ €M m^Wrnd V. 

waller, at F.ai am, isi CMUm 

Ii7-*>ifacLar«R v. OMiiNPt, Ml F* 
SIS, 111 esautpp V, 

iOer. in F. SIP im m 

na-**wjnaut v. moetav Its sa. sp 
114 fPla. 42X 

llt**-tlood V. Omnoiiweahm Tmw # 
miftaaa Jmnic, SI MmM 41P f?i 

fl| . lUL 

l;r,--WaiOeld Kalimi <3aa IX v. 
Wavp 14S aw.sd tt®, tif s::y. VI— 
Wbxwmm ^iat. Bamc of (Mmsew v. 

im aw.m sip asi my, 

Sm—FeopNsB BmuA: r. BovlfeBi; 113 
mwM imp tti Kr. aat-^40emtt 
V, wrnm^ Pin% lit aWl ISp Ilf 

aSr- mp 


Hina.—Merere v. Barrett P JKImawr- 
aiaa. HI K.W. Vm, lit Mina. 17S. 
aSe^—manaer v. iOaOer. If PW.Sd 
Ilf, HI Jio. SSi. 

}f Y —FriedEBaa ▼. Sdiiager, IfS N. 
T.P fix SSI A^JHv, 7S1—Feldt ▼. 
ICiener. 214 K.T.P IH. 147 Miec. 

N.C.—Hoeger v. CHrr Lumber C&^ % 
PUSd HP SIS H.C IIP 
K.B—BemJer ▼. Freckel, SSI N.W. 
S4P II N.0. S4i. 

Pa.—Colemaa v. Fattaburgli Coa! Co., 
IS A.3d 141. ISS Fa.6u|>er. SI. 

V. Katioaal Bupolr Co. of 
Texaa av.Aj»o., Si &.WM 811. er¬ 
ror rtfaaed—CrUtlieHe ▼. Country 
aal» SSebatee Co., Ctv.Aup, Si a 
W.M IIS. 

17 CJ. g ttU note tP 

IPsepcmdeeaaoe M mUmum 
Afp^-Boolcer T. Moons, SSI S.W. IP 
Ifl ArP IISV. 

Tex.^—Owialt v. Oty of Dallas. Com. 

Ai^.. If B.WM iff. 

Wa«li.---Faiil ▼, Eohlen 144 F. «P 
it Waeli. SS7. 

W.Va.—Kaisriit v. CfaeeapeaPe Coal 
CP, IH am SIP $9 W.Ta. SSI. 

JPmeC a n urt le edear 
0«a—Bmeet M. Loeb C^. t. 
Avoy^les Drainage 3Dist. Ko. 8 of 
Farisfe of Avoyetlea, La., D.C.La.. 
iS VMupg. ItP 

La.--WWe V. wiiita, m So. S6. SI 
LaJUin. ItP 

Cfoeeoboralilaa 

la action on note and to foreeli^e 
fam eptato mortgage tmitimony of 
ant wr defendants to effect tlmt stat- 
tdo of MaMmMkmB bad run van oufll- 
eMaet to nn n p n r t verdict for defbml- 
asda oven ttMaa^ micb testimoiiy 
was meosetabeenteP—mahi^ v. 

ifimipa««h, Hi Fjm m% iss oia 

WlMtoa PBidee nee balaaoed 

^ laatom^' od pemoms of egital 
mm emvyiagr imrdew of 
estamfsidinV ialmre^tloit of 

ewrmit iff pMrigilon mmd bo oast 
—WMa V. Btowarp PaiNbm Ht Sa 


(1) Instrument bearing signi^o 
after whidb come printed letters Ij. 
a** is not in and of itself sumcleal 
to cofistltutd a *^seaied iimtTummgT 
as respects limitations, but tbere 
must be in instrument some acknotri* 
edgment or recognition of seal or eMe 
there must be proof that it was In¬ 
tention of parties to make it a sealtd 
instrument, which proof may reiw 
to words spoken or to circumstances 
of execution leading to inference 
parties intended to use the seal— 
Transbel Inv. Co. v. Venetos. 3S B. 
E.2d 12S. 279 N.Y. 207—De I,aca v. 
Apfel. 4« N.T.SM 341. fiV AppUDiv. 
874. 

(2) SSvidence held sumdent Is 
show that instrument was under seaL 
—^De Luca ▼. Apfel, supra. 

C3> Evidence held insu^dent 4a 
show that seals on Instrument vste 
autheuized.—Dougherty v. B^idtsMa 
Ufe Assur. Soc. of 0. S., 251 H-VJl 
IIP 144 Misc. SIS, aJSrmed In jpart 
and reversed o® otbmr grounds ii 
part 215 N.Y.S. V14, 238 App.Dtv, mX 
reversed on other grounds ISS MJl 
SS7. 21$ H.Y. 71, reargum^t d^ai 
1S5 N.a 22$, 2S5 N.Y. IIP and fal¬ 
lowed in Coldberg-i^dfcowMEy v. 
Euuitaide Life Assnr. Soc. of 0. P, 
195 N.E. up 211 N.Y. 451, and mr- 
gument denied GoMberg-Rudkoanffgr 
V. JiiQuitabie Life Assur. Soc. mi 0* 
S., 195 N.m. 22P HI N.Y. SIS. 
mri d&nied 51 S.Ct. 94, 281 UP m 
80 L.lid. 412, and followed tn KMdb- 
kdv T. Fetrogradski MeldunaiuM 
Obatmereheski Bank. 195 N.jd. HP 
2t8 N.Y. 5tl, and reargumeiit 
195 N.®. 374, HI N.T. IIV, «^rtie*a»i 
denied 51 S.Ct. Ill, 29$ U.a 5H, W 
JUUd, 41P 

SP 0.S.—^Hemler t. Union Frodwe- 
1^ Co.. C.CXA.La., 134 F.MI HI 
—U. B. T. Quaranty Trust Ca if 
New Toi^ C.<XA.N.Y.. Ill WM Wm 
—Fmrribee v. Albmu, C.CLA.III., ff 
F,2d fSP certiorari doilei 
V, U. B., 59 act. 153. 305 U.a OMl 
«S JUm 418. 

ArlL—Fursley w. FursJey, lit aWJNI 
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(•(nt to ihow that the action wa^ not barred*^ } or insufficient to show that it was barred,^ or suf- 


. i'C Ark *05—Haaliea r. Her^i 
r, rn. 153 890, 202 Aric. MBS 

- H rff nlvctham r Kitt^p. 150 8 j 
VJ'5 620. 202 -Ark. 412—Floyd' 

r/int Ftmd Co 1 . Moore, 12J JR.W j 
:d 452. 3®" I 

Cki—I p re St. Cflalr E.«*ate Co. ISS j 
‘ P2d dSS, 6f C!aI.App2d 964—Had-j 
Homes v. Peck, 113 P2dj 
4 ^ 7 , 45 Ckl.App.2d 37—Meehan t. 
Huntington Land & Improvement j 
Co. 153 P-2d 19Cp 39 CaLApp.2d 349, 
—Shaddock r. Madoft 53 P.2d 385, 
II Ca2.App2d 305—Graff ▼- T. W, 
Center, Inc., 28 P-2d 873, 135 CaL 
App. 270—Gugh T. Ansonla OH Oo., 
27D P. 431, 99 Cal App. 789. 

Bt.—Wlngard ▼. Petera, 89 N.B2d 
PS4, 529 IlLApp. 844—^Luthin T. 
THlage of Hinsdale, 31 N.ELHd 980, 
3S8 I12.APP. 315—^mnips ▼ Clham- 
bers, 19 X.E.2d 233, 298 Ill.App. 
88:—Kiblbat ▼. Clokey, 283 IlLApp. 
410. 

2nd.—Schmidt v. lOeiiger, 200 HJB. 
713, 102 Ind.App. 3d—Cooper ▼. 
Cooper, lit SJBL 722, 100 lnd.App. 
352. 

Ken.—Hickey v. Wagoner, 180 P.2d 
89S, 189 Kkn. 2Z0—In re Bundle's 
Estate, 149 P.2d 345. 158 Kan. 882 
—Seglem v. Skelly Oil Co., 65 P.2d 
553, 145 Kan. 21ft. 

Hy.—Fltshugh y. laonlsyllle A N. R. 
Co, 189 8.W.2d 592, 300 Ky. 509— 
KeUy V. King, US G.W.2d 78, 284 
Ky. 429—Norfolk A W. By. Co. v. 
Robinette^ 78 S.W.2d 802, 257 Ky. 
551 

La—Stovall v. Tolar, App., 172 So. 
539—Amite Bank A Trust Co. v. 
7i*ld, App.. 141 So. 493. 

Haas.—^Brotkln v. Feinberg, 164 N.EL 
15, 285 Masa 295. 

Minn.—^Bowman v. Plumb, 20 N.W.2d 
491, 220 Minn. 547—^In re Burton's 
Estate. 289 N.W. 88. 208 Minn. 516. 
Mo.—^Bros T. Bros, App, 132 S.W.2d 
1939. 

Mont.—Morgan v. Huffman, 247 P. 
328, 76 Mont. 39ft. 

37Jr.—Continental Purchasing’ Co. t. 
Daniels, 7 A.2d 887, 123 N.JJLaw 

S3. 

K.T.—^Turner v. American Metal Co., 
59 N.T.a2d 800. 288 App.Div. 239. 
appeal dismissed 86 N.B.2d 591, 295 
N.T. 822, 

Ofci.—Fisher r. Millspaugh, 184 P. 
2d 579, 192 OfcL 127—Barchmer ▼. 
Unger. 9« P.2d 300, 18ft OkL 53— 
Bank of Union v. Boggs, 17 P.2d 
938, 161 Okl. 169. 

8 C.—Hnngerpiller v. Acacia Mat. 
Life Ina. Oo., 9 S.EL2d 553. 194 S.C. 
284. 

Tcnii.—Brown v. Tennessee ConsoL 
Coal Ox, 83 aW.2d 588, 19 Tdm. 
App. 1st. 

Ttac—City of Athens v. Bvans^ Com. 
Apih, 83 S.W.2d 379—Lyford Beal- 
ty Co. T. dark, CivJLpp-, 154 &W. 
24 277, error refused—Gilkiey t. 


Southland Life Ins. CP., C;vApp. 
141 S.W.2d tOftO, error dsmnjrsi'd. 
judgm^^nt ^OTr<*rt—Chandl-r v. Ala¬ 
mo Mfg Ct.« Civ.App, 140 SlV2d 
918—Gulf Refining Co. v. Nabfr.h, 
CIV.APP. 134 S.W.2d 843—Fergu¬ 
son V Mellinbruck. Civ App, 13f S. 
W.2d ISO. error dtamiseed, judg¬ 
ment correct—^Kolherg v. Hidalgo 
County Water Imp. Hist., No. 2, 
Civ.App.. 110 &W.2d 981—Ni* v 
Kills County, Civ.App^, 93 S.W.2d 
212—^Burton-Lingo Co. v. Handala 
Civ.App., 54 S.W.2d A58, error re¬ 
fused. 

Wash.—Wright v. Johanson, 233 P. 
18. 132 Wash. 832, reheard 238 P. 
807, 135 Wash. 898. 

Wis.—In re Kdwinson's Zstate, 213 
N.W, 282. 192 Wis. 555. 

37 aj. p 1260 note 83 [h]. 

95. U.S.—Louisiana A A. Ky. Co. v. 
Arkansas Oak Flooring Co., H.C. 
I«a., 89 F.Suppw 372—^Esbeco His- 
stiiling Corporation v. Owings 
Mills Distillery, D.C.Md.. 48 F. 
Supp. 330. 

Ark.—^Butler v. Underwood, 188 KW. 
2d 868, 208 Ark. 418—^BArbour v. 
Harbour. 131 S.W.2d 806. 207 Ark. 
551—Shewmske v. ShilBett, 171 & 
W.2d 309, 205 Ark. 875—Morris ▼. 
Kerkselck, 148 S.W.2d 1088, 202 
Ark. 1197—Missouri Pais. R. Co. v. 
Horn. 121 aW.2d 102, 198 Ark. 1178 
—Klkins V. Nelson. 118 &W.2d 287, 
196 Ark. 209. 

CaL—Alhambra Building A Xioan 
Ass'n V. DeCelle, 118 P.Sd 19, 47 
CaLApp.2d 409—McMillan Process 
Co. V. Brown, 91 P.Sd 813, 38 Oal. 
App 2d 279—^Mitchell v. Towne, 87 
P.2d 908, 31 CaLApp.2d 259—Weav-j 
er V. Grunbaum, 87 P.2d 40ft, 81 j 
OaLApp.2d *12—Turell v. Anderson. 
60 P.2d 90ft, 16 OBl.App.2d 445— 
Burr V. Floyd, 31 P.2d 402, 137 
CaLApp. 692—Adams v. Standard 
Accident Ina. Co., 12 P.2d 464, 1241 
CaLApp. 393—Coulter v. SansaZitoj 
Bay Water Oo., 20 P.2d 780, 122 j 
Oal.App. 480—^Robinson v. Chap -1 
man, 278 P. lOSl. 98 Cal.App. 278. 
Ga.—^Mclntlre v. McQuade, 10 aE.2d 
238, 88 Ga.App. 118. 
ni.—^Stoner v. Stoner, S8 N.R2d 476 i 
333 IlLApp. 854—Wright v. Stinger, j 
289 IlLApp. 224. 

md.—Winston v. Kirkpatrick, 37 N K 
2d IS, 110 IndApp. 183. 

Ekn.—^Moore v. Cox, 45 P2d 883, 142 
Kan. 25—^Davidson v. Douglass, 
384 P. 427, 129 Kan. 766. 

N'T.—Hack worth v. Trimble, 189 S. 

W.2d 913, 293 Ky. «47. 

La.—Succession of Mereno. 108 So 
133, 181 La. 94—Brown v. Brown. 
App., 198 So. ftSi—Baham v. P. W. 
Woolworth A Oo., App., 189 So. 
793, amended and rehearing denied 
170 So. 507—Saooessfon of Savant, 
132 So. 283, 16 La-App. 398. 
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Mass.—Barber v. Bathvon. 146 N.K 
888. 250 Mass. 479 

MiCh.—Langkawel v. State I^en'i Of¬ 
fice Board. 3 NWL'd 3 5 M-.l. 
541. 

Mo.—State on Inf. of Tarlor v. Amet- 
ican Ina Co- SW.2d 1 
N.T —Stodd'iTd V. Stoddard. 28 N.T. 

S.3d :51, 281 .tpp.Dav. 31*5. 

N.C.—State Highway A Public Works 
Commission v. Diamond S S 
Ttwnsp. Corp., 31 S.E 3d 314, 328 N. 
C 371—Ragan ▼. City of Thomas- 
Tllle, 145 S.B. 243. 198 N.C. 280. 
Ohio—Meyers v. Clarkin, 188 N.E. 

771, fiS Ohio App 145. 

Okl—Shell PetroUnm Corporation v. 
Kent 105 P.3d 230, 187 OkL 937— 
Baker v. Chaney, 33 P.2d 1032, 187 
Okl. 181, 

Pa.—Coleman v. Pittsburgh Coal Co, 
43 A.2d 540, 153 PASuper. 31. 
Tenn.—Brady A Edmondson v Lam¬ 
bert, 7 TennAipp. 494. 

Tex.—^EUgginbotbam Broa A Co. v. 
Oallaway. ClvJ^pp, 170 SW.2d 33S 
—Barrera v. Duval County Ranch 
Oo., C 1 V.APP., 185 S.W2d 518, er¬ 
ror refused—Gonsalez v, Taello. 
Civ.App, 91 S.W.2d »'t4. error dis¬ 
missed—Oampbeli V Hicks, Civ. 
App. 83 S.W.2d 1013, error dis¬ 
missed. 

VA—G Lf, Weba+er Co v. Steelman. 

1 S.K.2d 305, ITS Va 342. 

Wash.—Cole V. Osborne, 163 P2d 213. 
28 Wash.2d 783—^Trethewey v. 
Green River Gorge, 138 P ?d 999, 17 
Wash 2d 897—'L. Romano Engineer¬ 
ing Corporation v. S^ate, 113 P.2d 
949, 8 Wash 2d 670, f^dhered to 120 
P2d 1003, 12 Wash 2d 718. 

37 C J. P 1250 note 83 [1]. 

O ommano amsBg of actfooB. in, good 
fidth 

Ky.—^Title Ittsuronce A Trust Co. v. 
City nf Paducah, 121 6.W.2d 932, 
276 Ky. 393. 

N.J.—^Bittles T. West Rldgelawn 
Cemetery, 182 A. 393, 111 NJ.Ba. 
418. 

Blligionoe fn ooauBsatoiBg aethiaL 
U.S.—Schram v. KoppiA D.CMleh., 
35 F.Suppw 31A 

TeA—Long-Bell Lumber Go. r. By¬ 
num, 258 S.W.2d 290. 138 Tax. 387 
—Gan Saba Nat. Bank of San Saba 
V. Parker, 140 S.W.2d 1094, 135 Toa 
138—Le Sage v. fibnltlv OlvJkpp„ 
i US S.W.2d 308, error dismtesed. 
judgment conoct—Hitt v. Bell, 
CiaApa, 141 SLW.2« 72A 

sa U.S.—Pennsylvania Coal A COke 
Corp. V. U. K. CLGL, 70 FJSapp ISft 
—^Hertrich v. BobbinA XLCWash., 
88 F.Supp. lOA 

Ark.—Western Coal A Mining gp t. 
Toung; 85 S.W.2d 187A 108 Arit 
191. 

Ga —Hognn v. BrogdoA 23 S.Sl3d 64, 
194 Ga 474—^Raymond Boating A 
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idnK or inmatkl to show that defendant waived, 
or «M cetopped to oMert, the etatute*^ In addi* 
tion. in varioas eases the evidence has been held 
snftcient or tnsoflieietit to show facts in avoidaoce 


of the statute,** snch as an extension of time far 
pajrment of the oblif^tion,** or personal disaliiti> 
ties,i snch as infanc3r* or insanity,* or sufficient or 
insufficient to show that the statute was tolled by 


toahia* Chih r 8tw«v. IM OR 
SSI. to OaJtoOL TST 

t'ulMi CMt Uf* tM r* V 
It Ml aws, Its PM MS, IS lOake 

Iff. 

v. Brvwm, $t PM 
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KF.'-*P<«rt#r ▼ Bedell, lit JLW.Stf 

•41, art Kr. m. 

te.— t, HaauitMi, lai So IH. 
la LihAFik iia. 

miM -*N«>olr y Johitfofib- Bor l fio a o 
Co. If SoM 114. IM MIm S2f 
H o- K of p y Hoffytt 147 SW24 t7. 
aS7 MoAfs t74**Oiilltvont r.j 
Offoor. Ifl SW M. 211 Mo-Apo.; 
n«. I 

34 T "-ItM Aacolcy iar. SoeniittM j 
CvnMPtmtiM T. iMlira. 2t4 NTS { 
Mk Mi Mliw. 144. mrnrmad 4 N T. i 
SuM 14#, 2S4 As# Dtv. 711, oillfTMd 
14 MJK.M 414. 271 X.T. 734« norpi- 
Mtat 4eiil«4 24 NJB.M If. 31# XT. 
<7#. 

0kl-*-.B«bMMUl y. IWlOe Uf P.f4 
441, If# OSl 24. 

T«t —PwHitm y KoUtr* Cly.ASfi, 147 

aw.f# 421 

WoMk—StrMHT y. SattMt Ooppor Co, 
114 P.2# S24, f m*MlL2# 214, 124 
JLUWL 424 

47 Cjr. p 122 # Ml# 41 ri] 


U> To allow woly#r or eatoppoL 
US^-Borgyraa y 3faaao«r, C.C,A 
fUaa, 152 rt# 27. 

Kjr —Otr of Lottiaa. y. Horton. t| 8. 

W24 120. 2#S Kr 7Sf 
Xr—Stranp y. Smith. 244 N.T.S. 
745. 14f Mlae t#. 

Vo—«odl«r y. fCMdoBi. 144 BJL SS7, 
14# Vo 212. 

To abow waiyor of ototato—Town 
of Pyaaklia y. Fruiko 17# S.aL lit. 
2#i X.C. #4-47 CJ. p 1U4 noto 42 

tn- 


4b 

ffortptoo CatporatlOBb Cly.App.o 
14# aw.2# 422—LoafOmnlo y. Roa#. 
C&yJUPSo 14# aw.2« IIU—Naefoa** 
al D iha ntaia Corporatfaa y. l i Bit h, 
ayjisik, 122 &WJt4 4a#L «inar itta- 
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M Oi; or 
ofdtnaiT ##M, If aaf- 
ttclont to mmpnUk otafat# of Itanltor 
tkma. hi oofllekmt to ooaatitnte #a- 
toppol In aetiono in tort or on ape- 
rlaltr, which am raqiUmd to be 
brooi^t within certain time—Otr of 
lioalea y. Horton, #2 S.W,24 #20. 2#2 
Kr. 724. 



MiSUitliqai. Mt. 
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4M. tisiMsm 


eiJCjL 




ISh ISIS. 


ML 17.8.—Bofm y. 2ehnaoii. C.CLA. 
fflnau. 127 P.2# 4fl—PanSne y. 
Caltod esaa Pnhlki Seryfee Co.. 2>.C. 
Col. 2t P.8app. 447, afflrmc#. CC 
A., Union Prodadna €9o. v. Pardoe, 

IIT jr. 2 d 22 $. 

AHk,—B ricker y. SalUyan. 147 KW 2d 
1, 2S4 AjrfL Sf#—Kooe y. Roae, 43 
aw.td 447. 144 Ark. 424. 

La.—^Kaoea A Ctaimliiaham r. Ham- 
amtt. App.. 114 So. 442. 
Mbat.--Coaoa y. INoU. Iff P.2d 844 
K.T.— laoaot«fa y. XaleoaEiaon, 224 
W.T48, 42. 144 Uioe. 441. reyeraed 
OB othor smaada 244 X.T.a 441. 
227 App0ty. 44. 

^ wtth^t ahowinc that 
aach adraemeat was «yer acted on. 
wna immfflcicnt to toU the Chreo-year 
atwtate of llmltatlono—Gordon v. 
ihuita Oraa Portlaad Ceamat Co., oai. 
App.. II# P.2d 222. 

Und#r atataU teqiilrinr an aeUon 
asainot oharUf for dotac or omlttias 
aa a m cial aei to ho broasht within 
on# roar aftor aocmlad of oooao of 
action, a pl a inttK madng tor tadmt lu- 
ia order to arold atatata 
ot ohow hauad hnt aoed only 
tkad dafacMlaats did not in 
fhlth balleye that they were 
legitimate oOcial ftino- 
_ y. KoedA CCLA_XT, 117 

rSd 4#7. 


of piaocrlpUon, def- 


Mlaa.—In re WaIker*B Estate. 24| x. 
W. ft. 124 Minn. 144. 7# A-LOt 
1450. 

Okt—Campbell y, Z>aacoml>-I3nalil 
Lumber Co.. 142 P.3d 471. iff oH 
224. 

Te*.—Jolly T, Fidelity Union Traai 
Co,. 248 SW. 520. US Tex. ft, mad*. 
ISed on other grounda and rehear- 
log denied 10 SW.2d 514, Ilf T 4 gc. 
52—Higginbotham Broa A Oa y, 
Callaway. Civ App, 170 S.W.2d III. 
Waah.—Strong y Sunaet Copper Cku 
114 P.2d 425, 4 Waah 3d 214, IM 
A.UXI. 423. 


Klnn.—^Xooer y, Ahneman. 242 HW, 
322. 124 Minn. 45. 

Tex.—Wootton y. riarlr Tlerodtl 
Owen. Clv-App. 104 S W.2d 1424. 
of wif ; 


OkL—Anthony y. Clark, 74 P.td li4A 
112 OkL 546. 

of aataxtty off 



obtained with- 
tha aalt.—Lay 
l aLlSP m JL4 Maid 44S. 

47 P.ld 


Evidence aa to alleged cnatom and 
practice of plaintiff In regarding ao- 
counta due about a year after date 
of laat tranaactlon waa inaafllcicait #a 
show any agreement with debtor to 
poatpone maturity of open acconat a» 
aa to avoid bar of statute of Uadtn- 
thma.—Blade y. Bom. 145 &W.2d 424*. 
204 Ark. 202. 


1. KOo.—Owens v. yans aa City. 20# 
P.'TIO, 125 Kan. 582. 

A Ga.—Harrison y. Hester. 12# & 
SL 528. 140 Ga. 406. 

OkL—^Bdmlaoa ▼. Crutsingcr. 24 P. 

2d 1102. 145 OkL 252. 

ThrIrtsmTs 3M3d 
(1> TO establish 
statute by infiancy.—^Halliday a 
L ambrlght. 54 &W. 712. 24 TexChr. 
App. 224. 

<2) To show tlmt one of 
taavlag interest In land 
leacbed majority, so tbat running of 
statute against heirs was not peot- 
poned.—Eversole y Roberts, 14 AW. 
M 444, 244 Ky. 522. 

it} To show that statute waa net 
tolled by tnfSancy. 

lAL—Olevta y. Rusclana, App., M 
Bo.2d 560. 

Ohio.—Pickering y. Peskind. iM 3L 
EL 341, 43 Ohio A.pp. 401. 

lA.—Molli^ y. Dairnn^ 48 Sa 42L 
154 La. 426. 

Tea.—Hillebrant y. Brewer, i Tka 
45, 55 AblD. 757. 

A Bvnsk 

Ehieh mental 
would toll limitations Is 
not found on evenly balanced avl- 
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H C.J.S. LIMITATION8 OF ACTIONS 


of a former action which was dismissed 
, r M'hich faiied.* 

When one permits a debt to run, making no effort 
t !9 cciicct it until the statute of limitations can be 
pleaded in bar of the action, he is in no position to 
on a court of equity to aid him on slight proof, 
hat, on the contrary, the evidence should be clear 
-r*'J satisfactory to overcome the bar of the statute.® 
\Vh;.rt! the evidence of plaintiff shows that the 
aztion 15 barred, defendant, although he has the bur- 
of proof, need not produce any further evi- 
4 ilcncc® and his failure to produce evidence does 
‘r.A justify a finding that the defense has been aban- 
/•T.ed^ Proof of a claim that a nonresident was 
•'^trg business within the state so as to entitle him 
M the protection of the statute should show that he 
'.as doing business in the manner prescribed by 

The date of a summons or writ is not conclusive 


evidence of the time of the commcncemetit of the 
action.® The record is conclusive as to when the 
action was cornmenetd, however, ♦'there there is no 
evidence to the orstrary.'^® WTiere a *;*.w cause of 
action is set up in an amended complaint, there is 
no evidence as to when the action r^rurenced 
where the orig:n.*dl complaint is not intn>tjuced in 
evidence, and there is no evidence as to the date of 
the filing of the amended complaint.^^ 

Absence or n mrcsidence. Where the ab'cncc or 
nonresidence of the creditor or debtor ia rched on 
to toll the jitatute of Isiritations, as coiiMdered su¬ 
pra §§ 208-212, the evidence must be sufficient to 
prove absence or nonresidence such as will suspend 
the operation of the statute,^® and in various cases 

I ! Ac evidence has been held suEdent to prove ab¬ 
sence or nonresidence^^ or insufiicient to prove ab¬ 
sence or nonresidence.^* Evidence of nonresidence 
is not stifiicient evidence of itself of absence from 


C^Rce.—Carter ▼. Stewart, TennCh, 
:!W SfiS. 

Mteee beUL niBeleiit 

'Loffenbaeh v. Colo, SOI IlLApp. 

r: C J, p 1251 note 88 [al. 

WvUMBoe lieia i»aiifioiflaB.t 
Km.—Owens v Kansae City, 264 
P. 720, 125 KAn. 533. 

4 gvMiWce lifliia anfflflleH 
To ^vppoxT finding that plalntilTs 
trinffiny of action m county in 
which neither of defendants was 
repJdent within limitation period was 
refult of neshseuca and was not in 
{rood ftdth.—^Phillips V. Whittom, 192 
S.W2d £56, 354 3So. 964. 

Sfldnoe held InsnlBcient 
^1) To show commencement of 
r.«w action within statutory per.od 
allowed after dismissal or failure 
of former action. 

Ark.—Jemigan t. Pfeifer Bros., 5 
3.W.2d 941, 177 Ark. 145. 

Okl.—Owens t. Clark, 6 P.2d 735, 
154 Okl. 108. 

i2> To show that prior action 
vh.*/h had been dismissed without 
r'fejudice within statutory period 
lad been dismissed because of plain- 
'ifTs negligence ,—'Weisz v. Uoore, 
K.W. 606, 22S Iowa 492, rehear- 
sxg dented and opinion supplemented 
:I5 X.W. 448, 222 Iowa 492. 

3^ 111.—^American State Bank of 
BSoomiiuttoii V. Blum, 20 X.EL2d 
137. 299 IlLApp. 331. 

A. Mo.—State ex reL Hazdt v. Dunxu 
239 S.W...J 17, 235 MoJLpp. 196. 
Utah.—Holloway v. Wetzel. 45 P.2d 
545, S6 Utah 3S7, 98 A.I<.R. 1006. 


of proof, evidence was h^ld suffi¬ 
cient to r«>quire denial of defendant's 
motion to exclude further teatim<^sr 
on ground that undisputed evidence 
showed that cause of action was 
bnrred by one-year statute of limi- 
tationa—^Trombley v. Kolts, 85 P 
2 d S41, 29 Cal.App 2d 699. 

7. Utah.—Holloway v. Wetzel, 45 P. 
3d 565, 86 Utah 387, 98 A.Z 4 .R. 
1006. 

8 ^ N.T.—Dougherty v. S(*Sgle, 42 K 
Y.S.2d 646, 161 aiisc. 674. 

9. Ala—^Alabama Great Soiith«>>m 
R. Co. T. Hawk, 72 Ala. 112, 47 
AmR. 403 

37 C.J. p 1250 note 64. 

110. Ind—Grant v. Mont.ceUo, 71 
I Ind S8. 

111. Tex.—Galveston. H. 8 b S A R. 
Co. V. English, Civ.App.. 59 S.W. 
626. 


Zb aetfoa against surgeon for neg- 
Sigeaee in performing operation, 
viewed m light of plaintiiTs offer 


112, Iowa.—^Lawrence v. Melvin, 311 
j X.W. 410, 202 Iowa 866 
I Plaintiff is sot rsga'rsd to prove 
I precise periods of defendant's ab¬ 
sence, but it IS sufficient for him to 
* establish facts from which jury may 
reasonably conclude that defendant 
had not, in the aggregate, been with¬ 
in the limits of the state between 
the accrual of the cause of action 
and the institution of the suit, a 
length of time, equivalent to the 
statutory period applicable to the ac¬ 
tion.—McNutt V. Cox. C 1 V.APP. 108 
S.W.2d 693, modified on other 
grounds 129 SW.2d 636, 133 Tex 
409, 122 JLl^lSL 941. 

13L I7.S.—^Banister v. Solomon, C.C. 

A.N.T.. 126 P.2d 746. 

Ill.—Strauss v. Smyth, 63 N.E.2d 

271, 326 IlbApp. 6 ST. 

Iowa.—-Des Moines Sav. Bank T. 
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Xonn<^y. ISO 713. 143 low* 

272. 

Ky.—SkacriFS v. Fyffe. 187 SW.3d 
251, 299 Ky. 751 

Neb—Forbes v Thomas, 3.'3 N.W. 
4:1, 22 Neb. 541, **rror dismissed 
12 S.Ct. 9S1, 145 US 6 tr&. 36 LiBdL 
855. 

N.T—Haines v. Schonwit, 52 N.T. 
S2d 272. 268 AppDiv. f52. reargu- 
ment denied 53 N.T S 2d 470 269 
AppDiv. 667, affirmed 64 N.E.2d 
283, 295 N.T. 577. 

Okl.—Gilliland v. Snedden, 159 P.2d 
734. 195 Okl. 601. 

Tex—Simonda v. S^ano],nd 0x1 8 fc 
Gas Co, 114 S.W2d 226, 134 Tex 
332, rehearing denied 1C6 S.W.2d 
207 134 Tex. 332—T'ignowity v. 

Sullivan, 109 S,W. 428, 49 Tex Civ. 
App. 5S2. 

37 as p 1251 note 87 M C2), (4)- 

1 ^ Cal—earner v Sen Diego Trust 
ft Savings Bank. 94 P.2d 65. 34 Cal. 
APP 2d 524. 

Iowa—^Lawrence v. Melvin, 211 N.W. 
410, 202 Iowa 36i>—Freet v. Hol- 
dorf, 206 N.W. 609. 201 Iowa 748. 
Ky—Daly v. Power. 59 S.W.Sd 10. 
248 Ky. 533. 

Mass .—Ford v. Rogtrvin, 194 N,B 
719, 2SS Masa 549. 

N.T.—Weinstein v. Behn, 65 N.T.& 
2d 586. 

OkL—Electric Supply Oo. v. Gar¬ 
land. 106 P.2d 758. 188 Okl. 31. 
Tex— 8Ume v. Phillips. Cxv.App., 171 
S.W2d 156. affirmed 176 aw.2d 
932. 142 Tex 316. 

37 C.jr. p 1251 note 87 IbJ. 

Deeds desGxihing gzwafeae as of oer- 
tain plaea 

(1) Words in deeds deserlMng 
grantee as '^of Dallas, Texas.*' or 
"of the County of Dallas, ii^tate of 
Texaa” did not rise to dignity of 
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m€ pmvidii^ an acrion may be brcNJigrIil agaiM 
directors of a moneyed corporation m itWn a oeitiiii 
time after discovery by plaintiff of tbe facts tmdir 
which the liability was created, knowlcdfee maf be 
established by circumstantial evidenoe, in the face 
even of professions of ignorance, but kmmks^ 
must be shown, or negiigem^ so leckiess as to be¬ 
token indifference to knowledge,^* Where durw 
IS relied on to toll the ^atute of limitations, the cvi. 
ikncc must be sniicient to prove such duress.^ 

Fraud, Grcumstantial evidence may be jniiidem 
to prove that plaintiff discovered the fraud after the 
statutory time allowed in whidi to commimce the 
aclion.*t When plaintiff has produced evidence of 
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v. OmmU, tt K.E-it 
na, ait mApw iia— 1» re Jo^h- 
oo»*o liMoto. at Ttx at# 

llLApp, its. 

lod.—C1iort«r» V. Cltiawoe* Nat. Bank 
of Perm, I4i K.R Sit. ai lut-App. 
ta 

loww—^PoUan v. Strothefo. 2#7 N.W. 

11$. til Iowa Ittf, 
llida—^Holtooa V. Mmmm, ill N.W. 

att. lit Hleh. tt. 

Mloa—0. a. Fat# mmhrnr €m, ▼. 
Weothorw lit Bm, 431. Ift Mlao. 

am. 

Oid.---BroaoHoB ▼. Lowto. lit F.lt 
iOi. Ill CUd. sta. 

1 ? cjf. p tm aoto at fhj. 

<11 Tm morn frae^iiloot oonoeol’-j 

UJk—PhllUpo Fotfoloom Oow t. Wll- 
UaoM. C.CJLTOX., ISI WM 721. | 
owtlevorl graiitM Itt F.idi Itil—^ 
Footer a Kleioor Co. v^ Spoclol 
atto mm cse.. eeA^cai., as wm 
111. ooftlerarl ^«ai«n Ss>oelaX Site 
mgo Oo. V. Fo^er & Kloioor C 5 e..: 

*7 act. Hi. Its tia. at 

4il—JUmawir Cool Co. T. IXmoloos 
iSJCJLMi^ U WM Si. 

Col.--€o^ V. 14t WM 444. 

if ColJtliwM tSi. 

IMo.--^IE8caii V. Tmmmm, 111 Pit 
I4t. it Itoiio aiS-^OAVia V. CcM>- 
ooMatet A IfioeMoo €w. 

m P. its. 43 Idaho Tia 

V. Bonder, lit BUMpf. 
I. 

iew«iw--€hoiciai v. Tovoo. lit 3aw. 
at«, it« lowm tit. 

llMOO^--<-Cei^ V. Bwrtloti. lit K 
Bi tia. isi ifooo. 111. 

IB^Iu—C^MTol Biooooait Oerpofodoo 
V. cilr of IMeoil, II MMM m 
md mciL V. 

Boel^twi atoto Boi^ tit 1I.W. 
•4. ill amai. sti. 

IBao.-~iiew Trnm I4£h Boa Cw v. 
snui UB Bw m lit hmm. sis^ 
Bom w, Ihn^ ISi Bow m 1^ 

' a»ooL ifc 

m mmm m bmm 

Wh ^ m v. Boo 
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li«>-B€art T. atioeiio* BoiiIe of 
ifomphlo. App.. 17 S.W.ii €fA 
Nob.—^Torgreoon v. Bcportmmt of 
Tro4o ajod Commerce of KehroHEa, 
2S4 N.W. 715, 127 Neb. 11. 

Itl,—iConroo V. tTnited Sectrlc Bn. 

Co., 151 A- i. 51 B-I. so. 

Tex.—Cooper ▼. Hampton. Cir.Am^ 
123 BMM 141, errcMT ttmliiact. 

IT CJr. m 1151 note 8 S [c 3 < 1 >. 

ft) To sliow reoflonablo diligeoet 
to tieeovev caitse of action.—Ttmi 
Bice lAiMl €a v. MePadtIa Wieeo A 
Kvie Loud Cow, Tex.Coiii.App., M B 
W. ai8. 

IS. N.H.—OsBlpeo T. Oront, 5i N. 
H. 7#. 

Tt.—In re Bolifgoxi's Botate, 11 Alt 
111, 111 Tt 327. 

m. N.T.—llAtWln T. Allea 2i K.X.a 
Id ti7. 

m Waab.—CbotUeld ▼. CSty of So* 
ottiA at WM 582, Its Wash. 171, 
121 ALwR. 1271. 

SA B.C.—Mel^nre ▼, Ashhr* ft BH 

Bo. 411. 

17 CJr. p llSl Bote tl. 

Bviioaoo MM oaffidoBl 

<1> To sAow Jkmwlodgo oii dhKov- 
err imre thm otatutorr pwM ho* 

BB.—McBride v. Parriiisto©, CCJL 
Or„ lit F.ld 171—Shultx v. Midi- 
ofactorors & Traders Troasi^ Ca, 
CLCJtH.T., 128 WM SSI. ©erthitori 

Amiod ta act ft. ait tJ.a tft 

If XJBi. ill, reheariog dmM H 

a<x 2®4, Sit B.a 71#, at ubb 

iCi—White T. FOderol 33eiiO«^ Bw 
C«^^<watioii. C.CA.Ta.. Ill F-hl 
t?a, loheariiigr denied 111 FJ8d 114 
iseiti&rari denied WmOmrml BwMI 
Ins. Oorpoxmtlon v. Whltew •! ** 

cft itia ait B,a ati. at umt 

Hit—V. Corvcdl, B-CAA* 
FT WMm- til—Cooper ▼, <Bdo BB 
BC-Wrow. 15 P.BOPP. 1#4 «t- 

rnmot, dCJU its F.M its. 

Ala.—Cooper A Boos Motor Oa w 

issimta 1^ ^ tit, 14 jmjmA 

m* rovoTsed on groowH Hi 

a®. 414 IH Ala. A #aol oocmd flir. 



LIMITATJOSh OF ACTIOS.^ 


§ 391 


,■^4 C. 

i;tR« ani drcum^tanccs of his discovery of the frand , me, !:n3:tjut:ons hepn to ren against an action of 
rdtst defendant’s evidence that the action is | tresr.*4i4 to property from the date the owner re- 
the question must be determined on the j ceives knowledge of the act complained of, the date 
osdcncc.®* j when the o^vTser acquires fcncwledge must be shown 

Trespass, Where, under the provisions of a stat- j with reasonable certainty,^^ 


t.Dnri araM 135 So. 431, 323 Ala. 

itT2 

—Hanlran FlSera Club^ 

iti ?. 205 «97—Price V- 

Co.. 122 P.2d 971, 
n*. Cal App.ad S20—Crtenbers 
J«i Bai» Realty Corporation, 50 P. 
ea 537. 27 Cal.App 2d 111 —Stevena 
% picramento Suburban Pniit 
S^^uda Co., 292 P. 699, 109 Cal.App 
liOw-Florea ▼- Toffelmier, 275 P. 
>24, 97 CaLApp. 339, followed In 
Kr.rea ▼. Toffelmler, 275 P. 825, 97 
,«a).App. 795—Reuacbe v. Barling', 
262 P, 292, 87 Cal.App 559. 
](t/«..Zia£tcbfiald Milling Oo. v. Ro- 
‘f#rr 99 8.W.2d Ml, 239 Ky 481. 
> 3 ,» .-Sella V. Wrigley, 139 S.'W.2d 
1^45, 234 Mo.App. 1119. 

Ment.—Kerrigan t. O’Meara, 227 P. 
519. 71 Mont. 1. 

b"cb.—Marahall ▼. Rowe, 254 N.W. 
VCj, 325 iffeb. 817. 

Sr.T—37ttnrara ▼. Murphy, 70 X.EL2d 
17. 295 N.T. 65. 

OM.—Powell ▼. Klghtlinger, 112 P. 
Sd 392, 115 OkX. 656—Golden V. 
«lriflhi Grocerr Co., 13 P.2d ISA 
151 OUL 23A 

Waslo<-CBJiadiaa Bank of Commerce 

V. Saaipaon. 259 P. 710, 145 Wash. 
245. 

Wla.—Oottachalk v. Ziegler. 241 N. 

W. 71A 298 Wis. 66. 

37 CJ. P 1251 note 91 [bl (1). 

42) To ahow or to sustain a find- 
sag that plaintiff did not learn ot, or 
Siiiaeaver, the facts constituting the 
fivad until within the statutory pe¬ 
riod. 

US,—^Burahsm ▼. Todd, C.G.A.Tex., 
159 F.2d 388—Flelshhacker v. 
Rlam. C.C,A.Cal., 109 F.2d 643, cer¬ 
tiorari denied Flelshhacker v. 
Blum. £1 S.Ct. 23, 811 U.S. 665, 
85 UBd. 427, rehearing denied 61 
Act. 139, 811 U.S. 72A 85 Z^Bd. 
473—Anglo California Nat. Bank 
of San Francisco t. Laxard, C.C.A. 
Cal, 106 F.2d 693, certiorari de- 
UM 60 SLCt 379. 808 U.S. 624, 84 
tuEd. 521. 

Cat—Msir Piekford Oo, ▼. Bayly 
Biml. 86 F.2d 103, 12 Oal.2d 501— 
TWittlBg T. Thompson, 156 P.2d 
19, 88 CaUL|ip.2d 104—Earallis v. 
Shtnam, 152 P.2d 499. 66 CaLApp. 
M 475—JonsB v. Universal Pic¬ 
tures Oo., 114 P.td 723, 45 CaLAppu 
2d 74 Sf— garalUs v. Shenaa» 107 P. 
9i 395, 41 CaLAppu3d 694—West¬ 
ern Chnal Oou ▼. McRae, 97 P.2d 
103A 36 GBl.App.2d 419—^Bayzis- 
ftwdl Great Western Power Oo. 
ef Ghlifbinla, 97 P.2d 1029, 36 OU. 
App.ad 430—Marshall ▼. Great 


Weatem Power Co, of Ca2.fom.a 
97 P.i*d lOl'o, rc Cal.tppld 422 
—Roaa V. Great Weatem Pnwfr 
Comrany ef CaLfomia, 97 T 2d 
1623. 36 Cai.App2d 742—Boyle v. 
Great Western Power Co. cf <‘'al- 
Ifomla 97 P2d 1023. 38 CaLApp. 
2d 416—^Weat v. Great Weatem 
Power Co. of CaltforBAa, 97 I'.Id 
1014, Si Ca3.App 3d 403. 

ICan.—Gatea ▼« Xanaaa Farmera Un¬ 
ion Royalty Co, 211 P2d im. 
153 ICan. 459—^StoekgrowerTi State 
Bank ▼. Park. 54 P.2d 950. 143 
Kan 203—^Reeaer v. HammonA 353 
P. 233. 122 Kan. 695—Laster Y. 
Cox, 343 P. 1052. ISO Kan 452. 
Minn —Keough v. St. Paul Milk Co., 
285 N.W. 809, 205 Minn. 96. 

N.T.—Fopbea ▼ TodA 270 NTS. 
753, 241 AppJDir, 298, reveraed ea 
other gronnda 195 N.BL 20, 368 N. 
T. 334, reargument denied 196 N B. 
593. 267 N.T. 5S9. 

Okl—McNeal v. Stelnberger, 135 P. 
2d 490. 192 CBcL 283—Stocklssva T.' 
Kinnamon, 389 P. 195A 132 OkL 

139. I 
Or.—Xkttteraon t. Western iMn A 

Building Ca, 62 P.2d 946, 165 Or. 

140. I 
&C.—Hunt T. Smith, 24 S.B3d 164, 

202 S.C. 139. ' 

Tbz.—^Rueheck v. Hunt, 176 S.W.2d j 
73A 142 Tex. 167, 150 A.U.R 775 j 
—Barrera v, Gannaway, 105 S.W.2d 
375, 130 Tex. 142—Greenapun v. j 
GreenapuD, Giv.App., 194 SW.2d; 
13A aflixtned. Sup, 198 S.WAd 82— 
Texas Power db Ught Ca t. Doer¬ 
ing Hotel Co., Civ^App., 147 S.W.3d 
897, affirmed 163 S.W.2d 938, 139 
Toe. 351—Home Ben. Asa’n v. 
Gayle, Civ.App., 147 S.W.Sd 380— 
Horsley v. PhllZips, CivA.pp., 128 
S.W.3d 703—Stroud t. Pechacak, 
Oiv.App., 120 RW.2d 620—Boemer 
▼. Cicero Smith I«umber Co., Civ, 
Appw, 293 AW. 682, reversed on 
other grounds, Oom.Appw, 298 S. 
W. 545, motion granted 9 S.W.3d 
1105. 

Waah.-^ohnBOn t. Shell Oil Co of 
California. 55 P.Sd 609, 155 W^ash. 
893. adhered to 68 P.2d 488, 1&8 
Wash. 704. 

Wia^—^Haentse t. ZMlir, 290 N.W. 

163, 233 Wis. dlSa. 

37 CJ. p 1351 note 91 Cb} (2). 

(3) To ahow lack of diUgraoe in 
discovering facts. 

CaL—Biles V. Martin, 169 P.Sd il, 
74 CaLApp.2d 500. 

jjBL —^Draper v. Van Leer, 1 So.3d 
51A 197 La. 259. 
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Neb.—Bnrehmore v. H. 31. Byl>rby 
A Co, 1 N.TV.2d 327, Nell. 603. 
Tex^Her.dnx v. Gal»ry?rh, Civ.App* 
190 S.W.2d Sl^^Sbaple.gh v. Muff. 
Civ.App.. 354 6.W. 657 
87 CJ. p 1351 note 91 Ib3 (5). 

(4) To show BO lack of dillg^ce 
in disjoverlng the frauA—Parquo- 
tank County v. Anr 4 er.can Surety Oo. 
of New York. 160 S.B. 176, 301 N 
a 325—37 CJT. p 1351 note 91 Eh] 
(•>. 


tl) To show that plaintiff bad 
knowledge of fraud more than stat¬ 
utory piried pnor to filing of ruit. 
Kan—Murphy v. Pusch, 259 P. 691. 
124 Xan. 323. 

Tex.—Ruel«ck v. Hunt. 176 SWSd 
738, 142 Tex. 167. 3.10 A.LR 775 
—Kuykendall v. Taylcr. CiV-App., 
89 S.W.2d 297. 

37 C.J. p 1251 note 91 Id tl), 

(2) To shew that plaintiff by use 
of ordinary diligence could hav^ dis¬ 
covered the fraud more than the 
statutory period before the com¬ 
mencement of the suit. 

Mo—Briery V. Boaso. App., 158 B. 
W.Sd 463. 

N.T.—Forbes v. Todd. 270 N.T.S. 
762, 241 AppDiv. 298, reversed on 
other grounda 195 N.B. 20, 266 
N.T. 384, reargument denied 196 
N.B. 693, 267 N.T. 5S9 
Tex.—Slay ▼. Burnett Trust, 187 S 
W.Sd 877, 148 Tex. 621—^Raynolds 
Holding Co. T. R1 Paso Klectrie 
Co., Civ App. 70 SW.2d 624, af¬ 
firmed Bl Faao Blectric Co. v. Ray- 
nolda Holding Co., 100 S.W.2d 97, 
128 Tex. 495, ZOS A.L.R. 744 

(3) To eatablish that plaintiff did 
not lesm of, or discover, fraud un¬ 
til within the statutory period. 
U.S.—^HeflTon v. Dnggina, G.CJLOaL, 

115 F.2d 519. 

Wash.—^Bay City Lumber Oo. ▼. An- 
deraon. Ill P.2d 771, 8 Wash.M 
191. 

(4) To show that plaintiff eonid 
not, by the exereisa of ordinary dili¬ 
gence, have discovered aBegad fTand 
more than statutory period prior to 
filing of action.—^Haley v. Santa F6 
Land Improvement Cohi 42 P.2d 1075, 
5 Csl.AppL3d 415—37 CU. p 1251 aote 
91 Ic] <4>. 

fiS. Tex.—Texarkana Motor Co. v. 
Brashears, Giv.App., 87 8.W,3d 

4 10 . 


98, La.—National Park 
Concordia Lamd A Timber 195 
Bo. 234. 159 lA. S6. 

37 C.J. p 1251 note 9A 



imiTATiONS OF ACTiOn 


54 C.jr.8. 


C0MK€0tmtm$ of perm. The wePk w aef of cri* 
drocv to pewt eouenhmmt of perton arrcittiic; the 
ftUtMte of UmtUtmis watt lie tested by the cir- 
comsuncct and condttkmft of the partict^r cmsc.^^ 

Sfiiiuke, In an action or emts actioo for re« 
lief on the frowid of mistake, bronftht more than 
the ftatntory period after the makiofr of the ntts- 
take, relief vsH be denied where the evidence is 
mwdfictem to prove that the mistake was ivit diS' 
cos'ered, and by the exercise of reasonable dihitmcc 
omhl not have been discovered, nntil within the 
statutory period prior to the oornmencement of the 
suit.** 

Tmif. >^liere a trust is once established,** such 


a rcounciatMNi or disavowal and notice thereof to 
the adverse party as would start the statute m mo* 
non must be dearly proved.*^ However, it has been 
beM that such a disavowal may be proved by ctr- 
cumstances ** 

§ 396, -Adoiowledpment or New Proto- 

me 

In s r U sT ts iatw ttw case out of tho operation of 
tiio Btatnto of limitatfona, aviOonoo of an acknoorMs* 
mant or a now pramloo miiat Im cloar and daflnita. 

Evidence of an acknowledgment or a new prom¬ 
ise, in order to take the case out of the operation 
of the statute of limitations, must be clear and de5- 
nite,** especially where it is claimed to have been 


JL—Touac V Tatematloiial l*aper 
ISS ao SSI. ITS La, SSS--0PT* 
kar ▼ intamatlonal Paper Ca^ 1SI 
aa. Stv. 173 L*. SIS—fCrwiB V. Loe 
Lumber Co. Ill Pe STS. ISS Lau 
tSI—NaUoaul rarlE Rank v Con- 
eofUla Land A Tiuiktr Co. ISS 
Oou SS4. lit La. tS-*klomiioey v 
Mice Jary of Vermltloa rarfak, 
App. II Ito S4 744—LutreUte'a Xk 
tale V Head DM. Na. t of Vew- 
auilou PartkL App.. IS 0o.td TiS— 
Ca, V. Powora A 
Ca, Appw tM 

Aa. lit. 


opmly wStkoat eowceallau kla 
pone or dcotlaattoa. lataraed periodl- 
cally to vlalt frlcBda aad nrlatlveA 
and llpted fcis oaboepaeat reaideneos 
la ttlepbone directories without 
Mokiac efforts to eoacoal hU whero- 
aboata, established that he was not 
i aa abscoadiap debtor.—^Keck v Pick- 
I ww. IM tTS. S«7 Ark. TST. 


Ill T# sAsar tkat aeUea was_ 

I atatatofir p eriod alter raaelpt 
[■uar l sd ua .—Dacroa v. SL Aer* 
Cypm a a Ca, 114 Aa tS4, Id4 
l4a tit—Marsr ▼. PUid, LaJMna, u 
AaiSd its. 

fS> rm ahenr tkat ptalatiff had 


Cau v; De Bate Crude OU Ptunckaa- 
mt Ckipovatioa, IXCUu SS P.Aappw 
▼. Bedkwatl-Fawefa 
Oa, D.CUAU n FJNna «SS. 

A nrdb.—Caauuftius t. gssdlau, IVS 
X.W. fik ISS XeA SSL 


Xebu—’i,; 

C.J. , ISSl Mte M M O), <1). 

■. 4«Z. 04 him. <U. -gUnaM SO 

(1) To aksw kaowleduo of mla- 
take mors than atatutory period pri¬ 
or to AUap of aalL—Dycna ▼. Dyeua, 

in aw.sd HL m xy, sit. 

**** <3) Ta prosa thol ahsirtace la 

seraace asuM aot kayo baaa diaoov 
by ardlaary (Hlipaaiia befoia 
I nuMsIap of atatata Tardaa ▼, How- 
lard, S« AWJd ill, MS Hr- US. 


SA Iowa.—Btermaa v. 

ITS X.W. 4dS. 235 Iowa 41, lit A. 

L.R. ft;. 

ST CJf. p list aote t4. 

(1> To show that mistake waa dla- 
corertd, or ooaMI bare been discov- 
eiad, BMia thaa statatory period pri¬ 
or to snap of aulL—White v. Feder¬ 
al Deposit las. Corporation, C.CA. 
Ta.. 122 r.l4 77t. rehearUia denied 
134 rsd Its. certiorari denied Fed- 
Cmi Depaait laa Corporation v. 
White. SI act IS43, Slf V,8 STS, 
SS UEd. 1747—47 Cl. p 1251 noto 
»4 la] (3), (I). 

(3> To show or aaatala Sadiap 
that mlatake was not discovered or 
oould not reasenabty hare been dla- 
oovared, antU wlthla the statatory 
petiod prior to c om me ncement of 


Teaa.—MoApaddea y, Paikonsoa, IS 
TeaaJtpp, IL 

Tea:.—-Brans y. Reafipe, Cty.App„ 
ITS SWSd S3A error 


from two plaoea of sasl- 
aad re a e a il od hdSMelf pro* 
staSuto of Iknitariaap Arawi 
phUatSTk aaas# ad 
Sa aalp of ntaclb— 

y. Asrik) t44 p* mx at3| 

iva 


<1> To establish Oduciary relatlaw- 
ahip. 

Kan.—Walline y Olson, 113 P. 424. 
44 Kui 37. 

W'ash—Davis v. Ropers, 223 P. 414, 
125 Wash 331, 

(2) To establish trust.—Bsehaiife 
Xat Bank of Vrinter Harea y. 
Smith, Fla., 27 So 2d 2S1—37 C.L p 
1252 note fS Ia| (I). 


To show ooaatruetiva trust or rp- 
BHtau tiual, and aat oxptaas trust 
* fc h s ri s y. HtLaaa, Cly.Appw S3 a 
WAd Itn, adkraisd •• aWJUl 9SX 
U5 tsa sn. 


<1> Sridenee In suit to cstabliah 
resultlap trust sustained flndlnf 
that plaiatiffb* ancestor took posses¬ 
sion within fire years after right of 
entry aceraed, defeating limitatloa 
plea.—Keek r. Vandyke, 141 A. 44S, 
2f2 Pa. 532. 

(2) Bhridenoe of plaintiffs* posses¬ 
sion under resulting trust, offered ts 
defeat claim of limitation, need not 
be clear, precise, and uaconirocal la 
order to auatain recoyery.—Keck y. 
TandykA aapia. 

«n Ky.—Williams y. Williams, 7S 
&W. 413. 25 Ky.L. 835. 77 &W. 
1S4, 25 Ky L. 1M5. 

(1> To show that there waa as 
repadlatioa of trust with benellcia- 
ry^a knowledge so as to bar aetloa. 
Maaa,—Stnelc v. Schumm, 114 N.K 
tfS, 2M likas. 154. 

Tex.—Baton y. Busted. Civ.App.. IB 
S.W.td 434, affirmed 172 S.W,ld 
443. 141 Tex. 344. 

if} To support finding of repaii- 
atlon and knowledge thereof.—Bry¬ 
son y. Hia, 240 P, 52, 107 CsLApp. 
155—37 OJ. p 1251 note 47 fa]. 

M. Znd.—Backel y. Auer, 134 KJK 
437, 54 ImLApp 320. 

Ah Aril.—John W. Idasnry A 9ea 
y. Blabaa Lumber C9o.. 51 P.2i 
47k 44 Aria 443. 

La.—iTeflF T. Joyce, App, 145 Aa 

S3. 

37 CJr. p 1453 note 44. 

**Whauaver a new promise is ast 
ap to romey# tha bar of tbs atotuta 
It ought ts ha proved in a dear sad 
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UMITATIOXS OF ACTIOXS 


r <!r by a personal representative or trastte®* or 
'^'hm the action is cm an oral agrecmtnt which, if 
earned out, will divert the prr,pert>' of a decedent 
fr n its ^-^tu^al channels.®® In various casts the 
(Vidence has been held sufficient®® or insufficient®® 
to establish an acknowledgment or new promise. 

Proof of a new promise alone is not sufficient 
to sustain a recovery; there must be some evidence 


s 396 

of the esirtence of the oris^nal donan'i®* and that 
the promise or acknowledemuit was made by or on 
behalf of the debtor.®® The evidence s»s to the time 
when the new p^on•i^e was made mutt 'jI-o be clear 
j and pcisitive,®* as must the evidtr.re to show that 
the aclmuKleditnicnt or new preanise rtlaied to the 
debt sued on.®® Although it has been held that the 
measure of proof is the same whether the promise 


manner, either expr«r 8 f«l 7 , or 
f,y * 3 Ch an anqualified acknowledg¬ 
ment as authorizes its implication.'* 
—JSlZfs T. Driehorg, 2^)5 X.W. «t47, 
TA7, 296 Mich. 30—McDuffee v. Bar¬ 
ker. 275 N.W. 744. 746, 280 Mich. 
S94—Ten Byck v. Wing, 1 Mich 40, 
47. 

Ctasr ssbd ecmiriaeiBg 
Xy —MuennlngholE ▼. Friedlander, 
172 &W2d 487. 294 Ky. 664. 
r*« —Keener ▼. Zartman. 22 A. S89, i 
144 Pa. 179. I 

.Otoar, dteefe, positive and nBugLnaU. I 

Ky—Coz T. Monday, 95 S.W.2d 785, 
264 Ky. 805. 

n. Ky.—Fidelity & Columbia Trust 
Co. V. McCabe. 184 S.W. 1124, 169 
Ky. 618 

37 C.J. p 1252 note 1. 

3X. XT.—White ▼. Devendorf, 111 
X.Y.S. 815, 127 App.DiT. 791. 

87 CJT. p 1252 note 2. 

aK U-S.^—^Hunt T. Lyndonville Sav. 
Bank 6b Trust Co., C.C.A.Ark., 108 
F.2d £52. 

4riL—^Dunnington ▼. Taylor, 13I S. 
W.2d 627, 198 Ark. 770—Cady v. 
Guess. 124 6.W.2d 213, 197 Ark. 
1^il—Schaefer ▼. Baker, 27 S.W.2d 
83, 191 Ark. 620. 

tlL—Xa re McCormack's Estate, 51 X. 
E.5d 617. 320 llLApp. 439—Baietto 
T Bsletto. 48 X.R2d 726, 819 IlL 
App. 8—Sneed v. Parker, 262 HL 
App. 833. 

Iowa—B arton ▼. Boland, 279 N.W. 
87, 224 Iowa 1215. 

Ky.—Gover'a Adm’r ▼. Dunagan, 184 
S.\V.2d 225, 290 Ky. 88—Treva- 
than*8 Bx*r ▼- Dees’ Ex'rs, 298 6- 
W. 976, 221 Ky. 296. 

La.—Connifle v- Loch, App, 177 So. 
77—^Bowie Lumber Co. ▼. Youngs, 
App., 244 So. 71. 

Mass.—Sutherland v. MkcLeod, 41 X. 
EL2d 9. 311 Masa 295, 139 AL.R. 
1375 

Mont.-Rock Island Plow Co. v. Cut 
Bank Implement Co., 53 P.2d 116, 
101 Mont. 117. 

XA—Lanon ▼. Barry, 85 A.2d 400, 
93 X.H. 31—^Ijawrence v. Farwell, 
163 A. 115. 86 X.H. 59. 

Pk—^In re Smith's Estate, 90 Pa. 
Super. 183—McCollum v. McOol- 
Itrni, 36 Pa.Snper. 208. 

Tena.—Poole v. First Xat. Bank of 
Smyrna, App^ 196 S.W^2d SOS- 


First xat. Bank t. Hunter, 12n 

S-VV.2d 183, 23 Tenn.App. 626. 

37 CJ. p 1252 note 99 £el. 

Tbtte of eac tewsl oa and aefeaowledg- 
meog 

Evidence showed that indorse¬ 
ments of extensions of notes sued 
on until date within prescriptive 
period before suit was filed were 
stamped thereon before indorsements 
of acknowledgments signed I'y mak¬ 
er.—Commercial Xat Bank of 
Shreveport ▼. McDaniel, La.App.. 
156 So. 43. 

In suit to cancel note and trust 
deed lien securing it, evidence was 
sufficient to support Judgment deny¬ 
ing cancellation on ground that 
plaintiff agreed to reinstatement of 
loan, for which note was given, ac¬ 
cording to its original terras after 
acceleration of maturity date, there¬ 
by agreeing to iresetssion or waiver 
of such aeceleimtion and removing 
bar of statute of limitations—^Dallas 
Joint Stock Land Bonk v. King, Tex. 
Civ-App.. 167 aW.2d 245, error re¬ 
fused. 


.VC.—XVopSea Bank 4e Trust Co v. 
Tar Lumber Co., 19 S.R3d 

186, 221 X.C. 89. 

Pa.—^In re Xauftnana’s 141 

A 8.*;2, 293 Pa 73—nf'Rton, to V»e 
of Burger, ▼. CJaar, 178 A, 62f) 115 
Pa.Snper. 229—Huff v. Von Bes- 
tecki. Co>ra.Pl, C:* York Leg.Rer 

R.I—01<rard V. Davis, *2 A.2d 456, 62 
RI. 6. 

Tex —Metropolitan Casualty Ine. Co. 
of Xew York v. Davts. Civ.A’^p, 174 
SW.2d 84, error granted—^Zimmer¬ 
man V. Bowman, Civ App., 16 8, 
W.2d 831. 

37 C.J. p 1252 note 99 if] CD- 

SMwfc ocmtalBiiig 

SiOBl 

Iowa— Craig v. Welch, 2 X W.2d 745. 
231 Iowa inf.9. 

36- Ill-—^Kimmsl y. Sc h wart a 1 HL 
275. 

37 CJ. p 1252 note 4. 

Admission of dsMor 
Original transaction may be proved 

by the admission of the debtor.— 

Martin v. Taylor’s Ex*a 147 SW.2d 

70, 285 Ky. 128. 


sa D.S.—In re Hall, D.CCal, 70 F. 
Supp. 27—In re Mays, D.C.Ark., 38 
P.Supp. 958, affirmed, C.C.A., Biggs 
j V. Maya 125 F.2d 693. 

Aik.—Sanders v. McClintocfc, 300 S. 

W. 408, 175 Ark. 638. 

FIa— Sullivan v. Stokea 128 So. 853, 
99 FUl 1295. 

IlL—^Hopkins V. Loeber, 69 X.E2d 
104, 329 IlLApp. 428—Swanson v. 
WiUrett. 254 IlLApp. 92—In re 
Chapman’s Estate, 248 llLApp. 12. 
Iowa—Short v. Anderson, 8 X.W.2d 
740, 333 Iowa 238. 

Kan.—Franklin Life Ina Co v. Day, 
96 P.2d 630, 150 gun, 918, 

Ky.—^Vinson's Ex’za v. Maynard, 178; 

S.W.2d 603, 296 Ky. 759. 

La —^E^rst Xat. Bank Bldg. Go. v. 1 
Dickson 6b Denny, 21 So.2d 226, 2071 
La 298—Waterman ▼. Dupeire, 156 < 
So. 406. 180 La 320—Begnaud v. 
Cefalu, App., 9 So 3d 843—^Peoplf*sl 
Bank v. Waggoner, App., 200 So | 
28—Succession of De Grange, App, 
198 So. 7S4—^Farmbacher v. Levy, 
App., 180 So. 254—^McBZroy v. Par¬ 
ry, App.. 152 So. 793—X^wentrltt v. 
Posey, 5 LaApp. 449. 

Mass—Cavanaugh Bros Horse Co v. 
Gaston, 152 X.E 623. 235 Masa 587. 
47 AJLkR. L 


36 BvldsBiee held safBolaai 

(1) To show authority of wife to 
bind husband.—^Breese v. O'Brien, 59 
P 2d S3, 103 Mont. 547. 

12) To show that corporate repre¬ 
sentative had authority to bind cor¬ 
poration.—Greenfield V, Sudden Lum¬ 
ber Co, 64 P.2d 1007, IS CaLApp.2d 
709. 

SsUsBoe iMld imsnfiteieoBt 

(1) To show that acknowledgment 
was made, or authorised, by debtor.— 
Ordway v. Brooks. 32 XE.3d 476, «6 
Ohio App. 180. 

(2) To show that secretary-treas¬ 
urer of corporation hod authority to 
land corporation.—^Peoples Bank 4b 
Trust Co. V. Tar River Lumber COb, 
19 S.£2d 128, 221 X.C. 89. 

36L HL—McGrew v. Forsyth, 80 BL 
596. 

Pa—Dunlevy's IShtate. 10 PACo. 454. 

37 C.J. p 1363 note 5. 

37. Pa.—^Lfarkee v. Reybum, 101 A. 

992, 258 Pa 27T. 

37 C.J. p 1232 note 6. 

SrldsBca bald anfflirlewt 
Tex.—Standard Surety A Casaalty 
Co. V. Wynn, Civ.-Lpp., 173 S.W.24 
789. 

37 C.J. p 1232 note 6 Ibl. 
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«M «t4F Wfone cr after the itaMic had not,** it 
hM mire hmi held that, with a debt ahft. ft will 
la^re Icm e rK knce to create a imMBiw catendifir 
the roniaf of the ■Utotc, than, wtdi a debt barred, 
to revive the debt and renew the expired period.** 

It bat been held that dear proof of the perform- 
ante or fnSIhBent of a oondttioa attached to a new 
prfwaiae it neceatarp;** bat it hat alto been held 
that c a te a a wtant ial evide n c e euy be lufictcnL** 

1317 . -fait P py want 

la la general 

la ladertemaitt m e v iden ce of debt 


ab ii OaBHal 

onwra tort pay oant la reOat an ta taka a aWai 
aOiarwlaa karraO, ant ar tka atatnta af MmlUtlans. tkwa 
moat ka alaar anC p e aW Iva avManea of tka maklno at 
pack a iM i wai it wiikki tka raealraO ttona. 

In order to ulcc a claim, otherwise barred, ont 
of the tutuie of liaiiutions by proof of part pay¬ 
ment within the statutory period preceding the com- 
meocement of the actioii, there must be clear and 
positive evidence of the making of such a payment 
within the required time.** It hat been held that 
more evidenoe is req uir ed to start running a new 
statute of bmitatiom than would be required aa to 
a debt not barred.** In various cases the evidence 
has been hdd snffident to show part payment** 



V. rmir^Bwati. *M ».w 

V. ■nriMik. at 
s«L sss ra. sta—in mour mau. 
u A.sa asa tsa 

m w.T. iwsefcint 

kr. at xjL tsa, m ic.r. sia sr 
L.is.A.Ma.. ssa 


nea a n t oty 41 Ck mal t y On. v. wynn. 
csvjLya, in g.w.sa rta. ts i— o m 

ana awSa omSMI ks Catwstilnr 
Tractvr On. v. CkONkllL dvjUm. 

sa aLsraa an. ant 


tur.tm.n otm. sac 

St 04. a tm HMn y. 


Omntr 



,Pa, MS PUBkaHaMPh f ayoiiifrir 


Mtt Si own SM. 

•I4K4. otmnMnP 




Owm V. PowmrwT Ktt- 

uttt. rt§ nutMu. ttt. 


&A.«^JUui4rr r, O^kirra lli Bfb.M fli. 
lU Id*. If4—Ivty Tn Joyet. Jktm* 
in stk n. 


rt MaCkUaSmTm U 

tu, in xiMh tn. 

Okmrnm gkwm In past m rmm t of' 
4dbt t itff wHIIdMi frrlta 

w r. m. JkMumrm Omm- 
«l mt mmMrn aii IMM Om. lit, 

lit hm. liln 


4Mi 4kUm wImm thuek 

acttMOly u^ wetUm «n 

t« wmm teiTvl ly Ifa tmt icw i 
•kaHito mmM kt mrMM «« 


m n.TM. 

nwr»m, n 
«u. 


methm «m« mbC IwvFtdU mfiMmam IftMit 
tM MH iMKfa amni won 

«wi not Intontni^y^lLnw 
It unto ifto #no tnUb onA Hwt 
AMI not nnr meoyary on nota 
•WMapilowoitli y. CdOttp II K.W.M 
IMl, lAT Miaib lit. IM iUUB. tSC. 
k Mr.T.«-<-ln m moclmotor Tvnot 
mtik ll o po o it On, it K.TJBklO tSI, 
tf# MmkMHar. m, 

k OJt j O i owfl i €MI On. y. Mo- 
JOnilor PM qn, CLCLtnOkio !«• P. 

!• 

JkMt L .Ml ▼, BMImMs Ml &W.1A 
tip JPl Aitu Ui».e.«oGMlo y; 

AHx CMtecn Ui S,W.»i n, ml 

Arte. JPMML US 

aWJM SfiL lit 

y, t#nn A iMMwo..-.., 

Ok. aw MblMi Id. IM 4J*. ns—I 
4k nnat 

lis jok. aas—' 

sank an aw. 


MB lUKsiK 



Idniw.—iClair ▼- MntUfiirly, Iff p. 
m. 49 IdiOio «ll. 

HL—In ty M<!Corinnclc*8 Eotntn §1 
KJtM <17, IK HLAiw. 4I»-~4M- 
toy y. anmiMtnrtfa, A1 K.B.IA Tt. 
IK XltAiMn IK—^American Bttrt 
Pbondrioo y. BnilronA 8nypir €k, 
KS ni.App. 22S. 

BM.—WUloofffaligr y. Shdody, 14B P. 

M Ttt, 1S7 Kna. SOS. 

Ky.—^TfyyntiMUB*a te'r y, Dooo* ftOm 
Kt aw. its, 121 Ky. IM. 

1 *.—linwTOneo y. Lnwrenen IM 8n 
7SI, 172 Xa. sit—O oroll y. TMMnn 
Ann., no an Itl# etrUormH ynenini 
in 80 . KSn m Ln. KS-OnnMNW 
y. Strlo, Aw., 1S4 So. 4<S~4Eboyi 
T. Hcord. Ann-» 14t So. ISf—Annin 
y. Pattor, lit eou lU, If InJlnp. 
PK. 

lId.-"AKdn«on y. Biirroii|;iin, t A.24 
4#7, ITS X4L 411. 

IfMML— LnrtyUrm y. lokrirlom *< 
PLSA fSt, m Mnsn <27. 
lllna-*W«iToa T. Hntn. 11 K.W.M 
111, «m mml 2m. 

Xo.—^WoolArldgo T. Bnron, 17< aW. 
tSt, K7 Ho. lI4--£.ocn« T. Wnrtw, 

Annu Ml aw.iA 443 . 

llfM<L<--7nnMr y. FMea S78 P. Sit, 
48 MUmL lO. 

Koa—lAM y. lilacli, 1« K.WAd K. 
HS Ifta ffK-rPrieo t. PIntto PO- 
l«y Pnblle Power a IrrlcMoo DioU 
lit H.W. Mk lit Hea 7<T—PM y. 
OurwM 214 N.W. I4S. Ilf NM 4C 
|Xjr4 —Stett T. Xloramin, IK A, Ifih 
lit NMlJfhi. <4f. 

M.r.--4n in BoeMrtwr Tmnt ik SMi 
XMeolt Co., 84 K.T.ai4< 412, K# 
Apn.XMy. 217. 

Ort^r-HlMrrlnntom r* Hemlnmn 141 P. 

pA 414 IH OUL 140. 

Olrn--*4S«3r«r y. Banin 12S P. IK, Ut 

on, lifk 

y. Watnon, 14 a&M 

lit ac. stt. 

an—iZMlor y. Aslrtowiin 144 K.W. 
841, 40 eJX 4Ur~Xn in Bntlai^JM* 
taM Ki HnW. 48, 84 az>. 448. 
Ptr-'-POwtar T. Batiow, 148 A* 77, 
148 Ti. K. 

WaMr-OMwyian y. PMteoi. Itt P 
4i 747. it WnaaM ill—Kllmr v* 
PpM 44 P.M 440, lit wwa It— 
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cr the widcnce has been held insufScient to show j the claiin is snitft^ that the istenticn was to make a 
psrt pajmtent*® tolling the statute. The evidence must 1 part payment^^^ and that the payment was made ly 
h- miSdent to show that the payment was made on | 


▼- Kellihar, 1 P.2d 299, 193 Wia.—Shea ▼. Shea, 22S N.W. IS€. 
Wash, 3S3. IdS Wis. 613, 


VT:#—Jn re Patterson'a Batate. 

K.W. 127. 201 Wla. 362. 

57 C X p 1252 note 9 [c]. 
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63. U.S.—^Deltrick t. Fenderson. D.C. 

J43fe. 27 F.Supp. 469. 

Ar’;—Johnaon ▼. Murphy, 166 S.W. 
C.2 9, 201 Ark. 980—^Hisfflnhotham 
V Ratter, 150 S.W.2d 620, 202 Az4l 
4 :J—Z^flLSter V. Gaunt, 141 S.W.2d 
200 Ark. 944—^Arkanaaa Nat. 
D'^nk V. Wilkinson, 125 S.W.2d 110, 
137 Ark. 1175—Taylor t. Cheaira, 
24 S.W.2d 852. 181 Ark. 4. 

Del—Kart r. 2>e8hong; 8 A.2d 85, 
Ti'iry 218. 

DC—Roaaiter t. National Sav. & 
Trust Co., Mun-App., 46 A.2d 540. 
X!!.—Winsard v. Peters, 69 K.£.2d 
9^1. 329 ZllApp. 644—Phillips v. 
Chambers 19 N.E.2d 233, 298 IlL 
App 417—Chapin & Gore ▼- Pow¬ 
ers* Batata. 270 HLApp 382—^In re 
Chapmaa'a Batate, 248 Ill.App. 12. 
ICan.—In re Badger's Eatate, 137 P. 

26 198, ISI Kan 734. 

JLa.—Landry v. Guidry, 26 So.2d 695, 
210 La. 194—^Fltth District Finance 
Co V. Harvey, App., 189 Go. 622— 
Ethridffe-Atklns Corporation 
City of Alexandria, App., 178 So. 
673-Culotta v. "Washington, 125 
So, 300, 12 leuApp. 75. 

Mew—Bowler v. Merrill, 150 A. 491, 
139 Me. 142. 

3*>Bn.—Campbell v. Lenzen, 288 NT. 

W. 5S3, 206 Minn. 387. 

Mo,—Green v- Boothe, App,, 188 S. 
W,2d 84—Simpson r. Davis, App., 
130 S.W.3d 666. 

Hont.-nJones v. Hall, 300 P. 232, 90 
Mont 69. 

K.T.—In re Spinner's Elstate, 84 N. 
Y,S,2d 782, 264 App.Div. 114—Scott 
V. Palmer, 286 N.T.S. 433, 246 App. 
Div. 379, affirmed 6 N.E 2d 409, 273 
XT- 471—^In re McClatchey*s Es¬ 
tate. 11 X.T.S 2d 266, 170 Misc. 696 
—In re Aldridge's Estate, 240 N.T. 

S 215, 135 Mi8& 442—Leonor ▼. 
Ingeaio Porvenir CL por A., 84 N. 
T.it 2d 705. 

MC.—Bryant v. Kellnm, 182 S.E. 708. 
2-9 XC. IW. 


37 C.J. p 1252 note 9 [d3* 

Debtoz^s opening of savings ae- 
oonnt la trust for creditor's son did 
not, under evidence, constitute pay¬ 
ment.—In re Kelly's Will. 371 N.T.S. 
467. 131 Mise. 277. 


4a D.C.—Roasiter v. National Sar. 
& Trust Co., Mun-App., 46 A.2d 
340. 

Mo—Green v. Boothe, App., 188 & 
W.2d 84. 

Pa.—^McPhilomy ▼. Lister, 19 A.2d 
143. 841 Pa 250, 142 A-L.R 885— 
Brandeis v. Charter Mut Ben. 
Asb’d, 27 A.2d 425, 149 Pa.Super. 
545. 

87 C.J. p 1258 note 10. 
fitantiflostloa by atezs Infenaeoe of 


payment of particular Items of In¬ 
debtedness and not as iniyment on 
genera! balance of account and that 
such intention was mantfest to cred¬ 
itor so that such payments did not 
Interrupt running of statute of limi¬ 
tations aa to balance of account.—^. 
M. Slagle 3s Co. v. Dushneil. 16 N.W. 
2d 914, 156 A.LR. 11^70. 

C3) Other applications. 

U.S.—Stome Coal Co. v. McAlester 
Fuel Co., CCAOkl., 109 P.2d 90. 
Mo.—Z^efce V. Warden, App., 179 SL 
W.2d 624. 

87 GJr. p 1338 note 10 [bJ. 

of a31 


(1) Evidence that perties dis¬ 
cussed entire indebtedness and that 
debtor then made certain payment 
supported finding that payment con- 


r.CL IW. 

Hteey. App., «3 NJB. 

24 4v. 

OU.—Noble ▼. Bodovlts* 62 P.2d 1046, 
X75 OkL 488. 

^*~In re FLetcher's Estate, 45 Pa. 
A Co. 678—Griffith v. Berg- 
OomJPL, 82 DeLCo. 187—^In re 
Mien's Estate, Orph., 28 West. 
CaUr. 258- 

Bushnell, 

814. 136 A.L.R. 1070- 
161 P.2d 542. 

88 Wash.2d 552. 

S^GJrjSLr-S5 


A.2d 627, 851 Pa. 508. 

SvideBoe held suSoSenf 

(1> To show part payment appli< 
ble generally on debt for services, j Mesa 434. 
taking claim for services out of stat- 
ute of limitationa.—Johnson 

Meade's Estate 238 N.W. 848. 252 
Mich. 857. 

<2) To support verdict that debt¬ 
or's payment to creditor was on sep¬ 
arate indebtedness rather on 

nota end action on note was there¬ 
fore barred by limitation.—^Monfelt 
V. Day. 389 N.W. 925, 122 Neb 885. 

(8) To sustain decision of dvil 
court that payments were to be ap¬ 
plied on accoimt fifteen years old.— 

Rauch V. Bensman, 227 N.W. 353, 

200 Wia 86. 

Bvidecuoe heui iasninclent 
Kan.—Van Alien v. Butler, 159 P.2d 
487, 160 Kan. 17. 

Masa—^Morganti v. Casey, 40 N.E.2d 
257, 811 Masa 46. 

N.T.—King V, King. 289 N.YJL 665, 

186 Misc. 863. 

Fa.—^McPhilomy t. Lister, 19 A.2d 
143, 341 Fa. 250. 142 A.L.R. 335. 

Wash.—Gnssom v. Bull, 79 P.2d 971, 

195 Wash. 97. 

Wyo.—Smith v. Smith, 270 P. 174, 

39 Wyo. 107. 

37 CJ. p 1253 note 10 [c]. 

AppUcatloa of paymrats 

(1) Evidence established that pay¬ 
ment was received by bank without 
direction from decedent as to its ap¬ 
plication and that hank applied part 
of payment to each of notea so as to 
toll statute of limitationa—Crowley 
V. Atkinson's Estata 296 N.W, 364, 

297 Mich. 15. 

(2) Evidence established that pay¬ 
ments by check in small amounts,! 
most of which exactly matched cur-| 
rent purebasea were intended as in^ 
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am, regards contention that statute 
barred recovery of sums lent over six 
iyeers before date of writ.—Markle- 
wicz V. Toton, 198 N.R 659, 293 


(2> In physician's action on ac¬ 
count where defendant pleaded three- 
year statutory prescription in bar. 
evidence showed that partial pay¬ 
ment of one dollar more than recent 
riiarges to which defendant alleged 
payment was restricted was made 
without restriction and applied as 
credit on entire account so as to in¬ 
terrupt prescription and allow physi¬ 
cian to recover.—Williams v- Plumb 
La.App., 166 So. 896. 

nnpelA 


Fact that exact amount remaining 
unpaid was not determined is Im¬ 
material where evidence shows a part 
payment on the claim in suit.—John¬ 
son V. Meade's Estate, 238 N.W. 848, 
252 Mich. 857. 

417. HI.—^Miller v. Cinnamon, 48 NJBL 
45, 168 IlL 447. 

X.T.—^Matter of Chafee, 204 N.7.S. 

765. 132 Misc. 768. 

87 CJ. p 1258 note IL 


To show loan rather than payment. 
—Ivey ▼. Joyce. Ls.App.. 195 So. 83. 
Svideaoe held insoffioleBt 
To sustain finding that stepfather^s 
delivery of fhmltore to son was in¬ 
tended as part payment on son's out¬ 
lawed claim.—^Plnnell t. Coptps, 871 
P. 882. 149 Wash. 378. 

Payment other than, la numsar 
<1) Evidence warranted emWtvg ai 
that part payments made by defend¬ 
ant by furnishing board and room to 
plaintiff were made on notsa, that 
such payments were uneonditlonel, 
and that they constituted aa no- 
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the iWbtor or mm mt to ict for him.** 

The rrsdeiKe of the payment of interest need not 
he in wntiiif r** hot oral proof of payments of in¬ 
terest to keep aliTc an indekedness and to avoid the 
statute mu^ he closely examined** Testinwny of 
a claiitiaiit a^mimt a decedent's estate as to interest 
l^jmenu must he scrutinized carefully, not only be- 
cauie the lips of the other party are sealed in death, 
kat also hy reason of the interest which the witness 
has in the otitccane of the controversy ** 

h, Zaiocmiffiils oa EfMence of Bchl 

TiMi am in (Siiaaracmafit on tli« qu^- 

tlan wliatiiar tilt indl#r»tm««t af a emdit tiy tl*« creditor 
mm mm evidenca tf thm dtOI iiafore action tliereon la 
ierred ia to maict mt a prima facie cate of 

iiert |NO^n*ent« 


The omits arc divided as to whether the mere in* 
dorseraent of a credit by the creditor on the evidence 
of the debt before action thereon is barred is suf¬ 
ficient to make out a prima facie case of part pay¬ 
ment to toll the statute of limitations.** According 
to some authorities an indorsement of a credit on 
the evidence of the debt by the creditor prior to the 
expiration of the statutory period is sufficient prima 
facie evidence of a part payment for the purpose of 
arresting the running of the statute.** It must he 
shown, however, by evidence dehors the indorse¬ 
ment that the entry of credit w^as made before the 
action was barred** or that payment was actually 
made by the maker at such time.** Such prima fa¬ 
cie showing may be overcome by positive proof that 
no such payment was made and that the indorsenKmt 


]yhcirl«dciMit of thm atfendanfo mb- 
to pirnmtM on note* frmm 
wUth m iiromiiw of pmymrnm tlwroof 
tmmrn lN» imjplM.--Sutli€rlftiid v. 
mmljmmA, It N.K.S4 S. Ill Ummm. 2»5, 

lit A.La Ills. 

<2) Proof of pnrdiam of ahooo by 
mttomrr from clioiit onroffod la ro- 
tall whom biuiin<m» wltli nndorotwd- 
Imitr that iirtco of purdiaoed 

would be creditod on nttoraor’a cteim 
for oervlceo rendered, eotabUabed 
vtieb on ncoonnt** ms tolled 

fttalate of llmitalliMio oamliurt clniin 
for oerTiooo,-— Ttndler ▼. I*. 2B. Mno- 

o«r. D.CM11X1.A11P., ai A.id iif. 

<1) wanmnted findlna 

tbnt nttomef performod les&l oerr- 
lo^ nader ftarewest tlmt renoonable 
eMpenonlloii tlierefor sbonld bo op- 
piled on mttonmev'a debt to client 00 
08 to toll otatuto of Itmitotioiio on 
debt—^Wonasneiio v. Berdabl, 14 H. 
W.ld 211, it BJ>. Sli. 

Ill Brideiice woo onllleiesit to 00 ^ 
liort trUil tmrto Undine tbot looi: 
pormeiit on note oned on wmo mndo; 
hmimrm bor ototnte bv eredltlaa 
and nctnollr oppitinc on laeCo fontol 
of room In defendonto* boteL-—I.«orw^ 
V. Mce, 34# P. 21?, ili Or. 25. 

m mcit-^JLIbm V. FMmronlni& 

lit H.W. I#i, ill Mbdiu Hi. 
M^mt—d^oiioo V. ISi P.M lit- 

Oblo.—Ovdwar V. Bro^to, 11 KJB.2d 
ild, m Appv ti#. 

Pa.—dMdfc V. JMrUght Onroco, • AJd 

ttK Sts pa tS24. 

S? CJ. p tHS tx 

|t> Id idoew ymymmA by debtor or 
bbt oa^ntv. 

im---#MoFTlo Cool Oo. T. McAlent^ 

wrnm oa ecLacm., tm r.m •#. 

»loa--^Onno w. anbel. Hi P.id 4i#, 
H4 Mmm. iff. 

Mbt *—^Bicteriooiilo ddaoV a ISinrim, 

m mwM MX m xy. 54 #. 

V- Boston SH Ba 
4», Itv I«a dii. 

wm m ' • iloriil oidlw v, PVodriciiMoa t 


N.W.2d 128. 213 Mian. 5i5—Eridfe- 
oon V. Huoemoller. 2SI N.W. 111. 
Ifl Mina 177. 

KJ. —^I>ov«aport T. Kimble. 2f A.2d 
iSO. 21 K.J.Mise. 2f. 

K.T.—Heldearelch v. Sutter, 3 N.Y. 

S.2d M, 254 App.0lT. €20. 

CHtL—Barron r. CSiicoimolce, 111 F.2d | 
37i. 119 OkL 35. 

Pa—Fbroe v. Will, OomPL. 57 
Monta-Co. 148. 

It aj. p 1251 aota 11 fa? (1). | 

(2) To obow that to payee's; 
kaowledce, payment on note by ffuar-1 
antor was made as apent of deceased 
moker and with moneys belonpini: to! 
bar entate. and bence such payment 
did not stop maninp of statute ofi 
Umitatloiis as to gimrantor.—Scott 
T. Palmer. HI N.T.€. 114. 157 Miac. 
111. aliirmed 284 N.T.S. 451, 24i App. 
mr. Iff, affirmed i N.K2d 404. 2TS 
H.T. 471. 

<11 Xhridence established nonliabil- 
Ityr of maker tm ground that maker 
and comaker were only Joint obiigors 
no timt limitation period was not 
tolled by payment by emnoker.—Zoks 
▼. milott, aCJLBjO. 1#« F.2d 425, 

<1> To eotablUh that makers who 
exeentedi notes constituted an extens¬ 
ible partnership, mxui hence payments 
on thm not^ made by one of the 
makers did not toll limitations as to 
another msker.—Oeik^w v. Pender- 
giast. 11 N.W.2d Hi. 71 N.D. €3. 

(2| To show payment by debtor or 
with bio authority. 

01—Chapia * Gore ▼. Powers" Bs- 
tate. 27i IllAi^. 112. 
lOL—^Terrell A Co. r. Bourgeois, App,. 
H So. 2d l#f— Beconstractlon an- 
nonce Cmmrmtion v, Ardillo, App.. 
2## So. #17—^Amite Bank Sk Trust 
Co. y. aneld. App.. 141 So. 491, 
Itoit.—Hathan y. Jimktnsi, 121 P.2d 
975. Ill Mont. 45. 

H.H.—Merrlmaek 0oan Op. t. Theo- 
doron. 11 A.2d #55, il MJE. 417. 
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Buyaoenl by oorporoHom oa indtolda. 
sz*0 dob# 

Where evidence warranted flndfiNf 
Umt indebtedness was Joint as wtU 
as several obligation of corporstlea 
and Individual who was trassuiwr. 
and manager of corporation, whethw 
payment on account by corporation, 
by its check issued by such individ¬ 
ual before statute of limitatioix bod 
run against the Indebtedness, isoii- 
stituted an acknowledgment of the 
individual's personal obligation was a 
question of fact and evidence sus¬ 
tained implied dndmg that the pay¬ 
ment did not constitute an acknowl¬ 
edgment of personal obligation of the 
individuaL—^Abele v. Dietz, 45 SM. 
2d 970, 312 Mass. iS5. 144 AUE. 
1015. 

4#. Mo.—^Bridgeton t. Jones, 14 Ma 
471. 

SfX, N.Y.—In re Spinner's Estate, 14 
N.Y.S2d 732. 264 App.Div. 114. 

51. N.Y.—In re Spinner's Estata PO- 
pra. 

50. Mont.—^Nathan v. Jenkins. IH 
P.2d 97*5. Ill Mont. 4S. 

17 C.J. p 1152 note 55 £dj. 

53. Mo.—Oneer v. Kent, Ilf S.W, 
2d 214, 342 Mo. 278—Sugent v. Arn¬ 
old's Estate, 101 S.W.ld 715, 24i 
Mo. 503. 

17 CJ. p 1153 notes 63 [a], iS. p 1154 
note 72. 

BsaooiL for rale is that indoroi- 
metit at such time is againut cred¬ 
itor's interest.—^Welxter v. Webstw, 
Mo.App., 189 S.W. 608. 

54, Mo.—Caneer v. Kent, 119 S.W 
2d 214, #42 Mo. 872—Sugent v. Aro- 
old'B EsUte, 101 S,W.2d 715. M 
Mo. iOl. 

Pa.—Kei^y w. Hacket, 12 Pa.1^4. 
#4. 

37 C.J. p 1253 notes 17, 19. 

SB, Mo.—Meifert v. Dawomi, 2H & 
W. 11, 229 Mo. 317—BeirymHi «• 
Becker, 158 S.W. 899, 173 MaA» 
346. 
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v/as without the knowledge or consent of the 
tasker.®® 

Tnere are, however, cases holding that such an 
!r*tIor&tmcnt, of itself, is not sufficient evidence of 
i-aymcnt,®^ particularly ivhcrc the payment in- 
was very small in comparison with the 
ar“.uRt of the claim,®® The credit of a rclati\cly 
•.r.*>Jgriificant amount on a large obligation, close to 
the time at which the bar of the statute wouid be- 
c complete, is looked on with suspicion.®® 

"A’hcrc the payment is indorsed on the evidence 
oi the debt by the creditor after it has become 
r.rrcd it is not alone sufficient evidence of pay¬ 
ment.®® It must be shown that the indorsement 
A as* made at the direction, or with the knowledge 
*tA consent, of the debtor.®! In addition, in some 
wherein no distinction has been made betvreen 
indorsements made before and those made after the 
action is barred, it has been held that an indorse- 


OF ACTIONS § 897 

ment is insuSdent to show part paynient.®^ 

An indorsement of a credit made by the cridstor 
on the eAsdence of the dvLt may, with oth¬ 

er evidence, be sufficient to pm-e r^’^rt ir*>'Tr.ent.®® 
An indorsement made by the holder with the express 
assent and request of the payor is sufficient proof to 
take the note out of the statute®® even ivhcrc no 
paj-ment is actually made.®® 

The absence of credit indorsements on the evi¬ 
dence of the debt is not cz-^nclu-ivc that payments 
had not been made;®® ncr does the introduction of 
a note with certain notation«i of payment thereon 
show that no other payments were made on the 
notc.®^ 

Statutory regulations. In some jurisdictions stat¬ 
utes provide that no indorsement of pajment made 
by the holder of the obligation or the y*arty to whom 
such payment shall be made shall be deemed suffi¬ 
cient proof of the payment.®® Such statutes estab- 


Ba Mo.-~Caneer v. Kent, 119 S.W.Sd 
iiU, 342 Mo. 878—^Sugent v. Arn- 
tire Estate. 101 S.W.2d 715. 840 
Mo. <03. 

87. —Janeway v. Artusse. C.C. 

AOXL, 159 P.2d 2«1. 

CbiO.—^Roberts v. Davis. 35 X.E.2d 
«S Ohio App. 527. 

OhS.—Texas Title Guaranty Co. v. 
Shepherd. 89 P.2d 337. 184 Okl. 599. 
recognize that there exists a 
line of respectable authorities which 
hold that endorsement is evidence of 
pannent upon the theory that such 
xotatlons made before the obligation 
is barred by lapse of time are dec¬ 
larations against interest which a 
creditor would not make when he 
tbeni had a right and opportunity to 
collect his debt To our notion this 
reasoning fails to recognize the pos¬ 
sible human urge of one to protect 
k*s interesta One might be more 
than willing to lose a small portion 
cf his claim rather than to lose it 
an,”—Roberts v. Davis. 35 X.E.2d 
8?9, 611. 88 Ohio App. 527. 

*'The correct rule in such case 
• . . is that where an indorse- 
BMnt on a promissory note, made be- 
fare the bar of the statute of limita¬ 
tions attaches. Is relied on to save 
the cause of action upon the note 
frtm the operation of the statute, the 
hsorden of proof is upon the plaintiff 
to show that the payment was actu¬ 
ally made at the time alleged, or that 
H wee made by or with the consent 
of the payor.**—^Texas Title Guaranty 
Co. V. Shepherd, 89 P.2d 337. 338. 184 
OkL 599. 

Mot pBEfaaa Hade proof 
Mont.—Xathan v. Jenkins. 123 P.2d 
975. 113 Mont. 46. 

M.C.—Demai v. Tart; 19 SE.2d 130, 
321 K.a lOfi. 


58. Kan.—^Zn re Badger's Estate. 137 
P.2d 198. 158 Kan. 734. 

37 G.J. p 1233 note 13 [a]. 

59. X.C—Demai v. Tart 19 S.E.2d 
130, 221 X.C. 106. 

Jury uuuy UaO. agalsisfe payasat if 
the credit is small compared with 
amount of the debt and is entered 
just before the bar. 

Geu—Smith v. Simms, 9 Ga. 418. 
Iowa.—^Miller v. Dawson, 26 Iowa 
186. 

oa Mo.—^Donnell v, England, 137 8. 
W2d 471, 346 Mo, 726—Webster v. 
'Webster. MoApp.. 189 S.W. 608. 
61. Mo—Sugent v. Arnold's Estate, 
101 S.'W.2d 715, 340 Mo. 603. 

37 aJ. p 1253 note 18. 

Where UUgaDt xeMes on mtlflca. 
tloa of a credit indorsement to toll 
the running of the statute he must 
establish such ratification by a pre¬ 
ponderance of the evidence.—^Dickey 
V. Wagoner. 160 P.2d 698. 160 Kan. 
216. 

Evidence hdd soiBoienfe 
To warrant finding that Indorse¬ 
ment was made with knowledge and 
consent of maker. 

Mo.—^Donnell v. England. 137 S.W.2d 
471, 345 Mo. 726. 

Or.—^Meyer v. Barde, 228 P. 121, 112 
Or. 197. 

Svidenoe held insuAcUnb 
To show when Indorsements were 
made or that any of them were made 
with knowledge and consent of maker 
of note.—Sugent v. Arnold's Estate, 
101 S.W.2d 715, 340 Mo. 603—Chap¬ 
man V. Hogg; 116 S.W. 492, 135 Mo. 
App. 654. 

68. Ark.—M. K. Goetz Brewing Go. 
V. Hill. 199 S.W.2d 959—Johnson v. 
Mutphy. 166 S.W.2d 9. 204 Ark. 980 
—^Bank of Mulberry v. Sprague. 47 
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' S.W.2a 601, 155 Ark 410—Kory v. 
East Arkansas Dumber Co.. 26 S. 
"W 2d S^?6, 181 Ark. 475—Johnson v- 
Spangler, 2 SW.2d 176 Ark. 

325. 59 A.DH. v Box. 

ISO SW 239, 124 Ark 43. 

Ill.—-Rnbinson V. ^Vaddell, 184 ni 
App 29. 

Okl.— I>e Brow v WoHesoo, 146 P.2d 
124, 193 Okl. 691 

Wash—Catlin v. Mills, 217 P. 1018, 
140 WwLPih, 1, 17 A.Z^R 545 
37 C.J. p 1253 note 16. 

xnaorsenieiats in handwxlting of 
holder's bookkeeper did not establish 
payments interrupting prescription. 
—W, J. 6e C- Sherrouse v. Phenix. 
128 So. 526. 14 DaApp. 629. 
ea. X21.—Roemer v. Stead. 14 N.E2d 
245, 294 ZlLApp 494. 

Okl—Hanes v. Baker. 73 P.2d 148, 
181 Okl. 146. 

37 C.J. p 1253 note 13. 

Checks, receipts, and indorseme n ts 
Mortgagor's check to one of mort¬ 
gagees. receipts in mortgagor's pos¬ 
session. and indorsements on mort¬ 
gage, taken together, constituted evi¬ 
dence of payment.—^Riscnck v His- 
cock, 240 H.W. 50. 257 Mich. lA 78 
AJ4.R. 958. 

64. Mass.—Sibley v. Phelps, 6 Cush. 
172. 

65L R.D—MoCrillls T. Millard, 24 A 
576, 17 K.D 734. 

66. Ark.—Schaefer v Baker* 87 & 
W.fd 83. 181 AA 620. 

67. Tex.—Public Service Employees 
Credit Union v. Procter, CivJVppu, 
155 SW.2d 643. error dismissed. 

68; Colo.—Christensen v. Hugh M. 
Woods MercantUe Co., 91 P.2d 991; 
104 Golo. 463. 

D.C—Madison v. ^\h;te, 64 SPM 440^ 
60 App.D.a 329. 
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a 0 f rri4etK5e mA not a rale ©f pkadmg'; 
it wai iwt mltwMi to lessen tlie cifect of a pajinent, 
Imt to require proof that a i^jmcnt was in fact 
mMk wIicrMrm- if lie relied on to rcrivc an ac- 
two otherwise tarred,** Under some siattstes an 
toJorsefflMmi on a promissory note which appears to 
liaTe heen naaife a hen it was afainst the interest 
of the hdder hs malee it is prinsa facie evidence of 
the fact* therein statedJ^ In order to render such 
statute applicahk, the holder nmst show hy proof 

VIIL TRIAL 

I F3A» In Oeiseral 

Particular matter* involving trial and renew wiih 
raqiect to slatntes of hmitations are disettssed in 
the scetkro imnwdiatcly following. 

Examine Podcct Part* for later casex 

{ $99* Qi»mtioiiadFI^waiidFact 

a. In general 

b. Time of aaixtsal of action 

c Time of commencement of action 
dL Taking case from jury 


dkhors the indorseinciit that it was made at a time 
when it was against his interest to make it^^ 

Ind^Prsemeni by maker. Aetna! part payment of a 
note may ht inferred from proof of indorsement of 
part payment in the maker’s handwriting.^* Stad- 
ntes providing that no indorsement by the party to 
whom payment has been made shall be suf&doit 
proof of payment do not apply to indorsements made 
by the makerJ* 

KD REVIEW 

a. In (kneral 

Wfiaro tlw facts are in dooiat er dfspnier tfie ooee* 
tlen wtiether an action is l^arred by the statfite &t Hm- 
ftstions is one of fact to be determined by the lory er 
trier of fact. 

Ordinarily whether or not a cause of action is 
barred by the statute of limitations is a mixed ques¬ 
tion of law and fact,^^ and may be cither, accord¬ 
ing to the manner in which it is prescntecL^S Where 
the facts are not disputed, the question whether the 
case is within the bar of the statute is one of law 
for the court,provided the question is property 
presented by the pleadings but where the facts 


Maas.—taiirisra w, tMrirUir% *4 H. 
MiU fS9. U4 Maas. il7—Mitdiall 
V. tWoMa. i* MM m. It? Maas. 
«47. 

▼. Fonmvntiiiog:. *7* 
K.W. I**, m Uhch. 3lt^-Hiaeode 
V. aioooclc. *1* K.W. *«, tST Wleb. 
3A ?i tSI—Raesra f. 

mm. 4i 1*9. 

WWu—la m Faitorsoii*a Sata^tOb W 
MM, Ut ttl Wla. *iX 


ft ej .»im iiots $$, p im aot# ic 



Bsdaramtiit mm acts, SFwa tbmtgk 
to smmmwm bar of liasitar 
Um wrnmr st«fcat% was mBMdmtt to 
licatUy aota wlili Owaactlaa 
Ww oirMai>-*2a i« BattwnaWa Wkh 
tmim, aapm. 

m v. IMatt lH 

mjm iii. ii^ wm-’^-mrnprnr v. 


m rmrn ^ m mm. miL tm 



[tliorsbr admitted paymeitt on tliat 
Idate.—^Wooldrtdae ▼- Brymu* *79 S. 
W, *97 Mo. **4. 

! Xadiacpaaiaiu* by aMdeoar witbont may 
pairaMni la anflicieiit £»roof to take 
eaao out of operatioii of atatota— 
Qmr V. Haasom. 24 A. 71S. 9*4 YL 4*5. 
Va. Mich.—Btretch v. Stretch* 153 N. 
W. *35, 1*1 Ml<^ 419. 

V9, CaX—^Towle ▼, Swa^ey, 3* K 

?4, S CSaLAPO. 29. 

K,CS.—Ciwnria t. Carrto* 15 S.ll,2d 
lf9, 219 H.e 315—Maiette v. Peo- 
l^«*a Baah, 179 S.H 23, 293 K.C 
324. 

Mf aj,p 3354 note 29. 

98^ Oat—Towle ▼. 8wmem7» 32 F. 
94, 2 CatJki^ 29. 

9«* OJt—JUtemma HatnraJ Gas Co. 
W, Sartor. eC.A.La.. 73 F.2d 924. 
oerthwari denied Sartor t. Arkan- 
aaa Hatmal CSaa Co.. 59 S.Ct. 231, 
Sm UM 959. 89 l*.m 497~GufreF 
W. ONdf Frodnetloa Co., C-C.A.Pa.. 
17 F.2d 929—Pardae t. United Oas 
Faldie Serrloe Co., D.C.1 a^ 28 F. i 
3NiW 347, adlrmod, C.CLA.. Union 
Fiodwdax Oo. v. Fardnew 117 F.2d 

esat—MttciwU V. Towne^ 37 F.2d 993, 
31 CatJMPPwM 259 —Ctrnsmm v. Mo- 
Oelaaa, * mM F, 393, 37 CatAm^ 

mLr-msmptrn w. 133 SLB. 

3Csr.r-4SM«i^ Bryaa, 139 &MJM m. 


Mo.—^XyAmato V. RohiniOTer, Aypu 
95 aW.2d 173. 

N.D.—Bormann ▼. Bedkmaii, 19 H.W. 

2d 455, 72 N.D. 720. 

Ptu—Maaone t. Culp. 39 A.;2d 1, 259 
Fa. 219. 

S.D.—Farmers* ShlppiniT Ass*a of 
Sinai T. Nordgren. 227 N.W. 579. 
59 aa 152. followed to 22T MM. 
578, 59 S.B. 159. 

Tex.—^Halliday ▼. Bambrisht, ii & 
W. 712. 29 Te3E.Civ«App. 229. 

37 cur. p 1253 xmte 24. 

Wlmther or sot as. tnafe r ssa sed 
to a speoiBlty or under S4^ is a 
question of law to be determined W 
the court by an inspection of the to¬ 
st rumen t. 

Alaaka.—Carklin t. Origrsby; S Atoa- 
ka 378. 

N.X—McCflellau y. P. A. North Ca. 
187 A 337. 14 N.J.Misc. 76@. af- 
flrmed 191 A. 753. 113 N.XLaw lit 
KG.—Currin v. Cuirln* 15 S.B.2i 
271. 219 K.C, 815. 

2f, on. the baato of pla2ftti2f*» pleads 
1 S 3 S, a determination is prmcileatoa 
the issue is a matter of law.—CVaMr 
V. Gare. uaTex., 25 F.2d 329. 

GMtoooa of Mestiiy of earns tot 
asitott, as affectinsr bar of statute, to 
qiMtloii fer the court on comparlima 
of pleadings.—^Motsiziser v. Banaw, 
142 S.BL 939. 195 H.C. 43X 

77. N.a— Wyidiht v. Cato, 93 MM 
299. 

37 GJT. p 1253 note 25. 
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54 C.J.S. 

arc in doubt or in dispute the question is not one j running cf the statute of limitations when such 
of but is one of fact*® to be determined by i disability was removed;*® whether a note was 

the jur>'®® under proper instnactsons by the court | signed in the presence of an attesting witness;®® 
as to the law, as discussed infra § 404, or by the j and whether the attestation of the note was made 
cf*art where the trial is before the court alonc.®^ j with the hnowlcrlcc of the promisor and as part of 
The following inter alia have been held questions j the cxecuti*-The justice the claim is not 
of fact for the jury: Whether a certain statement « to be corisidcred b> the jury where the only issue 
made by defendant to plaintiff was a "request for as the bar of 

deby” which would toll limitations;** whether or Reas^^ble time. What constitutes a reasonable 
RCt plaintiff prosecuted the suit diligently after it time is a question of law to be determined by the 
was filed so as to toll the statute;®* whether or not court when the facts are undisputed and the evi- 
plaintiff was under a personal disability at the time dence warrants but one conclusion,®® but where 
the cause of action accrued so as to suspend the the facts are disputed, or the matter rests wholly 


ya, Ga.—Purvis t. Johnson, 137 S. 
S. 50, 133 Ga, 698—Burkbalter ▼. 
Bnrkhalter, 133 S.SI 914. 35 Ga. 
AP2». 315. 

9ft. Md.—^Iji<Uitenber5r Joyce, 39 

A. 9d 789, 1S3 Md. 689. 

X.C.—Reed ▼. Madison County, 195 
S.R. <30, 213 K.C. 146. 

OU.—^Barrlnston ▼. Hembree, 143 P. 

2d 614, 198 Okl. 340. 

T«z.-*Ross V. Dozier, ClY.App., 33 

B. 'W.Sd 911. 

Wbetbss parties ioteiiaed note to 
be seiled Instnmtast, so as to be 
pevemed by etatute of limitations 
gnvtmiag such instruments, where 
printed word "Seal" appeared in pa- 
rtntheses opposite maker's signa¬ 
ture, was a question of fact under 
contradictory allegations of parties. 
—Transbel Inv. Co. ▼. Venetos, 18 K. 
RSd 139, 379 H.T. 307. 

m T7.S.—Stomelll v. D. S. Gypsum 
Co., C-CA-X-T., 134 P.2d 461, cer- 
tlezan denied United States Gyp¬ 
sum Co. Y. Stomelli, 63 S.Ct. 1317. 
319 U.& 760, 87 UEd. 1713. rehear¬ 
ing denied 63 S.CL 1445, 330 U.S. 
314, 87 luWL 1«51—Ingo Y. Koch, 
eXU-N.T.. 137 P.2d 667-^iton- 
sts Natural Gas Co. y. Sartor, C. 
GJLLa., 78 P.Sd 934, certiorari de¬ 
nied Sartor y. Arkansas Natural 
Gas Co., 56 S.Ct. 881, 396 n.S. 656, 
8C Z4.Ed. 467. 

JkTiZ .—Sanders y. Sanders, 79 P.3d 
633, 53 Alls. 156. 

Ark.—*Hsard y. Farmers* Bank of 
Hardy. 395 S.W. 38, 174 Ark. 194. 
Cal—Adams y. Harrison. 93 P.3d 
237, 34 CaLApp.3d 288. 
CoIo^Mosher y. Schumm, 166 P.2d 
559, 114 Colo. 441. 

Zsd^Winston y. Kirkpatrick, 87 N. 

18. 110 IndJlpp. 183. 
Xy.^BKrlaa Gas Coal Co. y. Hense- 
ley, I £LW.2d 640. 223 Ky. 231. 

Md.—Lidhteaberg y, Joyce. 39 A.3d 
789, 183 Md. 689. 

***■»-*—Ruah Y- Cress, 333 N.W. 317, 
111 MIbzl 590. 

Stagg Y. Stagg, 300 P. 589. 
99 Mont 180. 

Oaspns AodB cited in Duval y. 


Skouras, Sup. Ct, 44 N.T.S.3d 107, 
113. 181 Misc. 651. 

N.C.—^Lister Y. Lister. 34 S E.3d 342, 
222 N.C. 555—Garrett y. Stadiem, 
18 S.B.2d 173, 220 N.C. 6S4—Ma- 
Jette Y. People's Bank, 179 S.E. 
33, 308 N.a 884—Fort Worth ft D. 
G. Ry. Co. Y. Hegwood, 151 SR 
641, 198 N.C. 309—Cnidup Y. 

Thomas, 35 S.R 602, 126 N.C. 338. 
Ohio.—^Bowman y. Demon, 154 N.R 
317, 115 Ohio St. 326. 

Okl.—City of Stillwater y. Robert¬ 
son, 136 P.2d 933, 192 Okl SOS- 
City of Altus Y. Fletcher, 133 P. 
2d 942, 193 Okl. 20—Fletcher v. 
City of Altus, 108 P.2d 781. 18S 
OkL 342. 

Or.—Dlsch Y. Closset, 244 P. 71, 118 
Or. 111. 

R.I.—^Personal Finance Co. t. Fran¬ 
co, 48 A.2d 355. 

Tex.—Swmk y. City of Dallas, Com. 
App., 36 S.W.2d 222—^MacDonald v. 
FMlIett, C 1 Y.APP., 175 S.W.2d 671. 
affirmed 180 S.W.2d 334. 142 Tex. 
616—City of Houston v. Chapman, 
CiY.App., 145 S.W.3d 669, error dis¬ 
missed, Judgment correct—Tebay 
Y. Morrison, Cxv.App., 139 S.'VV.2d 
236. error dismissed—^Moore y. 
Blackwell. ClY.App, 85 SW.2d 980, i 
error dismissed—Te xartc an a Motorj 
Co- Y. Brashears, Civ.App., 87 S.W. j 
2d 773—^Ross y. Dozier. CxY^Appuj 
32 S.W.2d 911—^Moore y. Krenek, 
ClY.App, 17 S W.2d 59, reversed on 
other grounds Moore y. Krenex, 
Com.App., 39 S.W.2d 828. 

37 C.J. p 1254 note 37. 

ConJUctiag evidence as to whether 
note was under seal when executed 
as affecting the particular statute of 
limitations applicable Is for Jury.— 
Dozier Y. Ballancei 137 S.R 555, 310 
N.a 832. 

81, Ala.—Carbon Hill ConsoL Coal 
Co. Y. Sanborn, 110 So. 181, 215 
Ala. 118. 

88. Tenn.—Apperson y. Fattlson, 11 
Lea 484. 

83. Tex.—^Hitt Y. Bell, CiY.App., 141 
aW.Sd 726. 


1 84. Whether plalatUf was of mu 
sound zeind at tinse action accrued 
so as to suspend limitations should 
be submitted to Jury as fact issua 
—^Bowman y. Lemon, 154 NJQL 317, 
115 Ohio St. 826. 

Whether plaintiff was a aaanled 
woBua at time cause of action ae- 
erued was for Jury.—TVIlllams v. 
Farmers ft Merchants Nat. Bank of 
Nocoea, CiY.App.. 116 S.W.2d 787. 
reversed on other grounds Farmers 
ft Merchants Nat. Bank of Nocona 
Y. WilUams, 129 S.W.2d 268, 133 
Tex. 554. 

' 85. When plaintiff attainsd his sna. 
Jozilbr presented question for Jury.— 
Fontana y. Port Motor Co., 270 N.W. 
266, 278 Mich. 199. 

88. Mass.—^Swazey Y. Allen, 115 
Maaa 594. 

87- Masa—^Drury y. VanneYar, 1 
Cush. 276. 

88. Ala—Shaw Y. Yarbrough, 3 Ala. 
558. 

89. Ala—^Providrnt Life ft Accident 
Ins. Co. V. Heklelberg, 154 So. 809, 
228 Ala 682, followed in 154 Sa 
SIX, 228 Ala 685. 

Mo.—Bisesi Y. Faim ft Home Sav¬ 
ings I,OBtt Ass'n of Missouri, 78 
S.W.2d 871, 231 Mo.App. 897. 

NJr.—^Burnham v. Borden Co., 3 A.Sd 
ISl, 121 N.J.Law 435. 

Tea—Simmons v. Western Indemn, 
Co., Civ-App., 210 S.W. 713. 

87 C J. p 817 note 83, p 1254 note 3A 
When UmitaaoB peziod is cnnrtalled 
by statute, question whether period 
provided for enforcing existing right 
is reasonable is question of law to 
be decided on general consideration 
of all ctrcumetances and object of 
enactment.—Vanderbilt v. Hegeman, 
284 N.T.a 586, 157 Miso. 908. 
Oontmot itmltation 
Whether or not a limitation con¬ 
tained in a contract is reasonaUe 
Is a question of law, depending on 
the conditions and elrcumstaDces 
existing when the oontraot was 
made.—Geldermaa v. Dollar a & 
Lines, D.aN.T., 41 F.ld 398-d7 Off 
p 1254 note 34 £b3. 
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when the evidence is conflicting** or the time is not 
eliorly proved and is a matter of inference from the 
tei&tiinony.^ On the other hand, if the evidence is 
i^ndisrutcd and only one conclusion can be drawn 
thertfrom, the time of the accrual of the cause of 
azticn is a question of law to be determined by the 
c.urt* 

e. Time of Commencement of Action 

The question as to the time of commencement of an 
action, as affecting limitations, may Involve questions 
of fact to be determined by the Jury as well aa questions 
of law to be determined by the court. 

The question whether a suit was commenced at 
the time summons issued or at the time the amend¬ 
ment to the declaration was made is one of law.* 
Also the question whether the summons intro- 
dsced in evidence was an original or an alias sum¬ 
mons is one for the court but the question wheth¬ 
er the summons was actually deposited or delivered 
within the statutory period is one for the jury.* Al¬ 
so the question whether a writ was actually made 
cut on Ac day of its date, with respect to the time 
of commencement of an action, is a question of 
ffact.* Where the petition is filed, but process is 
not sen-ed, before the expiration of the statutory 


§399 

period, the question whether plaintiff has exercised 
due diligence to have process issued and served suf¬ 
ficient to toll the statute ordinarily is one of fact,^ 
to be determined as such by the jury,* or by the 
court in case the trial is before the c^iurt alone.* 
Likewise the questions whether plaintiff h-ia shown 
a bona fide intention to have pn^cess sen'cd^® and 
a reasonable excuse for the are quc*itions 

of fact to be submitted to the jury. However, in 
the absence of a reasonable excuse for a delay in 
serving process, the delay may be so long as to 
make the matter a question of law.** 

d. Taking Case from Jury 

The court may dismias a suit, grant a nonsuit, aua- 
tain a demurrer to the plalntiffTs evidence, or direct a 
verd!ct for the defendant when, ae a matter of law» the 
suit cannot be maintained beeauae of limitations. 

The court may dismiss a suit when, as a matter 
of law, it cannot he maintained because not brought 
-within the proper time under the applicable statute 
of hmitations ;** and, except where the statute of 
limitations cannot be considered on a motion for 
nonsuit,** where the evidence shows that an action 
is barred by limitations, it is proper to grant a non¬ 
suit,*® to sustain a demurrer to plaintiff’s evi- 


LIMITATI0X8 OF ACTIONS 


Week—^Howard v. Equitable Life 
As«ur Soc. of U. S.. 8S P.2d 253, 
117 Wejih. 230, 119 A.L..K. 1302. 

37 U. p 848 note 64. p 1254 note 42. 

Wharttiev ante over long pexAod con., 
sttteted single wrong, with respect to 
when the cause of action accrued, 
was for jury.—^Montgomery v. Crum, 
lei X.H. 251, 199 Ind. 660. 

Ssaages ftom oonstrootion. of dean 
Whether landowners* damages 
were obvious at time dam was con- 
ttructed, so that limitations would 
hegiii to run from that time, was for 
jery.—Murduck v. City of Black- 
we’l, Okl., 176 P.2d 1002. 

ftdt for setfiLement of partuarslrip 
affatZB 

**Wben the right of action to sue 
tor the settlement of partnership 
aftrurs accrues, so as to set the stat¬ 
ute of limitations In motion, depends 
upon circumstances, and cannot be 
held as a matter of law to eurlse at 
the date of the dissolution, or to 
be carried tiaek by relation to that 
diie^**—McPherson v. Swift, 116 JT. 
W. 76^ 82, 22 S.Z>. 165, 133 Am.S.R. 

•fc Cat—Mitchell v, Towne, 67 P. 
2d 90S. 31 CaLApp.2d 259—Oullinan 

V. McColgan, 263 P. 353, 87 CaL 
App. 684. 

Kia.-^Boxberger ▼. Texas Co., 134 
P.2d 644, 156 Kan. 471. 

Kent—Ckttpns Jtirla cited la Stagg 
V. Stagg; 300 P. 539, 542. 90 Mont 
186 . 


X.C—Grlfllth-Proffltt Co. v. English, 
150 S.E. 619, 198 X.C. 66. 

Pa.—Coleman v. Pittsburgh Coal Co., 
43 A.2d 540. 158 Pa.Super, 81. 

37 C J. p 1255 note 43. 

L Mich—^Wilcox V, Wilcox, 102 X- 

W. 954, 139 Mich. 365. 

37 OJ. p 1255 note 44. 

5L Ky.—Chesapeake & O Ry. Co. r, 
Salyer. 118 S.W,2d 1152, 272 Ky. 
171. 

Pa.—Manone v. Culp, 39 A.2d 1, 350 
Pa. 319. 

Tex^Advance-Rumely Thresher Co- 
▼. Higgins, CivJlpp, 279 S.W. 631. 
2>eBiaaa at iadaUaite fatoxe tiaia 
held necessarr as matter of law.— 
Andrews v. Andrews, 212 X.W. 408, 
170 Minn. 175, 61 A.LR. 543, ad¬ 
hered to 213 N.W. 899, 170 Mmn. 
175, 51 A.L.R. 542. 

3. in. —^Merchants L. & T. Co. V. 
Boucher, 115 Ill.App lOL 

37 aj. p 1255 note 46. 

4. Ala.—Alabama Great Southern 
R. Co. V. Hawk 72 Ala. 112. 47 
Am.R. 403. 

5. I7.S.—^Michigan Ina. Bank ▼. El- 
dred, Mich., 9 S.Ct 690, 130 TJ.S. 
693, 32 L.Ed. 1080. 

a. Mass.—^Smith v. Greeley, 196 X 
EL 903, 291 Maas. 271—Pierce v. 
Tieman, 182 XJEL 293, 280 Moss. 
180. 

7. Tex.—Ferguson v. Mellinbruck, 
Civ.App., 134 S.W.2d 680, error dis¬ 
missed, Judgment correct—^Real 
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Estate Land Title 4b Trust Co r, 
Beryle. Civ.App, 88 S.W.2d 767— 
MclAuahlin t. Hom-AUen Co. Civ, 
App, 76 S.W.2d 226—^Morgan ▼. 
Hardy, Civ.App.. 57 S.W.2d 204. 
37 C.J p 1255 note 49. 

& Tex,—Gcdshalk ▼. Martin, Civ. 
App.. 200 S.W. 535. 

9. Tex,—Real Estate Land Title db 
Trust Co, V. Beryie, CiV.App, 38 
S.W.2d 767—^Morgan y. Hardy, Civ. 
App, 57 S.W.2d 204—^Bering Mfg. 
Co. V. Carter, Civ.App., 255 S,W. 
243. 

lit Mass.—Smith v. Greeley, 196 

X.EL 903, 291 Mass, 271. 

Teat—Panhandle & S. F. R. Co. v. 

Hubbard, Civ.App, 190 S.W. 793. 
11. Tex—^Panhandle 4b S. F. R. Co. 

V. Hubbard, supra, 

IS. Tex.—^Landers v. Jordan, <Xv. 
App, 126 S.W.2d 677. 

Belay of over year lield muesaaon- 
abls as matter of law and no issue 
of fact was presented for submia- 
sion to the Jury.—^Austin v. Proctor, 
TeX.Civ.App., 291 S-W. 702. 

13. Ill.—Speich V. Atchison, T. 4b & 
F. R. Co., 178 X11.APP. 266. 

Mont.—Ooxpns gucls dtad ia Pappas 

V. Braithwaite, 162 P.2d 212, 214. 
N.D.—Bormann v. Beckman, 19 

W. 2d 455, 75 K.D. 720. 

14. Conn—Fitdh v. Bill, 40 A. Oik 
71 Conn. 24. 

37 C.J. p 1237 note 97. 

iSh Cal—Gates v. %Vendlmg Xathan 
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%m 

or to <Srr€t t imrtlict for dcfemiant**^ pro- 
^ikled ilefewfaiH lias pleaded Ijinitatsoos*** Where 
plaiiitilf fails to so'^taiii the hordeo on him to show 
that limitatiims had mu run a^famst his cause of 
actkm, it is prt^r to direct i rerdict for defend- 
aiittt or grain a nofiioit.^^ On the other hand, it is 
to^iroper to withdraw a case from the jury%^^ as by 
diimsiwiinf the cotnplaint*^ grantmiEr a non«^uit,’* 
umaioiftf a demurrer to the evidence,-^ 
afinmative charge for defendant,^5 or directing a 
rerdict for him,** m% the ground that the action is 
haritd» whc«f there is some evidence tending to 
show that it is not barred Under statutes permit- 
tii^ ^wf of facts to defeat a plea of the statute 
withom a rr^y, as discussed supra | 37J, where the 
ooac^damt slates a cause of action apparently barred, 
and the answer denies the facts and sets up the 
har, the court cannot dismiss on a motion for non- 
sttiL^ A verdict ^lould not be directed for piain- 
tiS where there is evidence to support defendant’s 


plea of limitations.** Howctct, it has been hdki 
that a verdict for plaintiff should be directed wfici^ 
there is proof of an acknowledgment, identiied as 
applicable to the debt in question, and defendait 
makes no request to go to the jury cm any speciie 
question.** 

§ 400 . -Fraud, Mistake, ^[noraaix, Om- 

cealmcnt, or Trust Relation 

Ordlftarlly tiia exIstWKtt or diacovary of fraud, mla- 
take, coficealfiwnt, or a trust r^atlon prcaont qiiestloui 
of fact to be detemiined by the fury or trier of fact. 

Ordinarily where fraud, mistake, concealment, m 
a trust relation is relied on to take the case out of 
the operation of the statute of limitations, the me¬ 
ters to be determined by the jury or trier of fact 
as questions of fact include the existence of the 
fraud or concealment** or of the trust rclaticm,*! 
the time when plaintiff first discovered the fraud** 


Co.. It F.Sd 171. 17 Cai.App 2d 107 
—Baity V. Santa Ft Land Im- 
I^Ttmtot Co.. 41 F.2d 1078. S 
Oal.Aw>.Sd 4IS—Fall V. Lincoln 
Malta. Co., a F.ld sa lis Cal.App. 
i$L 

Moat—FapiMUi v. Braltliwalte, 182 
FM 213—Stasv V. Sta«S. U9 F. 
S3i« M Mont 188—Eay ▼. X>lvtf«, 
284 F. 472, 81 Mont iSl 
M.C.—Hooper t. Carr Lumber Co.. 1 
IMtM lit, IlS H.C 288—Hari^tt 
V. 174 S.m. 49t 388 H.C 828. 
if CLT. p 1387 note 38. 

MoUoa, cbltetlon. er exception rain- 
lag defeaae wie anpra if 381-3$2. 
Mdtaitni evftai M Mii e bo view- 

«g in MiM mmt tamnUMo to blfo in 
dfttwmtedar wlfettber It eastainn plea 
of Umitatlim on motlott to* aononit 
—atmur ▼. maix, m w. sat. t# 
Mont 188. 

I8L Cat—Fe^ral X4fe toa Oa v. 
oiunr, it FM m, m OitApp.3d 

m 

Uenmiwr laJMsg dofennt bi gmiemi 
mm wmpm | tit 

Xf nMbr pwrt eg piMniMFi mmm of 
oeiinnL in lee»o8l hr etatiite ^ llaal- 
lattont foneraS tonitrw to plain- 
mtrn m gron»d tliat etiu- 

wAm in bar to oiUlro ^oaiaatt of actbni 
MMit tm oveernlodL—C>Moe«ii OH Oa 
w* MmnMr* 8f F.Jd itt, lit <m 

m CML—a«aowi v, SiMics, tit 
m i« CalApp. iif. 
lM>^^Cb«neNPeabo db O. By, Co. v. Bel- 
Wm, Ui BMM tux iff My. tn, 
lto8a-*-dtoeI»tyve v. AMMHroi til if. 
w. im xn Mte. iii. 

V. SMtevatow Its WM $tX ttC 
om <Sm w. 

m FM tfx tm ddL tit 
iMt—«. WMlIXt CtvJIlifU 


125 S.w.8d ili, error refused— 
Tarborougb v. Tolbert Civ.App., 
282 aw. 882. 

27 CJT. p 125T note 33. 

iBotSan InuMd on statnto gasnzally 
was properly granted although mo¬ 
tion referred to Inapplicable part. 
—Seboenlag v, Chicago, B. 8b Q. H. 

I Co., CCA-Wyo.. 28 F.2d 882. 

1& €08.—CMstagnino v. Balletta. 32 
P. 127, 82 Cat 258. 

37 C.J. p 1257 n<Be L 

IP. Mo*—Schrader ▼. Burket 388 

aw. 81. 

27 CJ. p 125T note 2, 
ta La.—Murrell w. Goodwill. 188 
So. 584. 153 La. 1857. 

H.C^—Hooper r. Carr Lumber Co., 
1 aa2d 818, 315 H.C. 288. 

27 CJ. p 1257 note 2. 

XL Md*—Consolidated Public Utili¬ 
ties Oo. of Westminster ▼. Belle. 
128 A. 825. 153 MC 87L 

aa K.T.—Olannavola v. General Ry. 
Signal Oo., 278 H.T.S. 488. 344 
App.Biv. 85. 

SS. H.C—Lister v. Xyster. 24 aSL 
2d 242, 322 H.C. 555—Allsbrook v. 
Walston, 132 aa 15t 212 K.a 225. 
87 <L7. p 1257 note 4. 

99L Me.—Hnsman t. Bmege, App., 

181 aw. iia 

ML Ala.—Long v. Meinhard, 51 So. 
75A lii Ala. 281. 

as. leva.—In re Thome^s Bstate. 

218 H.W. f5A 382 Iowa SSL 
27 Cl. p 1357 note 7. 

XT. If.CL—Oldham ▼. Itleger, 58 SM 
mx 145 K.e 35A 

xa Cat—iilidiell w. Towne, 87 P. 
3d fti, 81 €aLApp.3d XSt-HCnlliiiaa 
V, McOolgmi, 282 P. 152, 87 Cat 
AMt ii4, 

SI ey. p I2»l note la 
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xa H.T.—Zinn t. Stamm, 123 H.T. 
a 332. 78 Misc. 587. 

30. U.S.—Kicklighter t. Hew Terk 
Life Ina Co., C.C.A.GA. 157 F.2d 
782—Myers ▼. Canton Nat BaMt 
of Canton. C.C.A.I11., 183 P.2d 21. 

Arit—Kurry r. Frost 182 S.W.fd 41. 
284 Ark- 388—Free v. Jordan; 18 
S.W.ld 13. 178 Ark, 188. 

Cal.—^Hobart v, Hobart Estate Oa 
153 P.2d 358, 28 Cal.2d 412—Klin- 
bail V. Pacific Gas & Electric Ca, 
38 P.2d 23, 220 CaL 202. 

Del.—Trainer v. Deemer, 188 A. 817, 
5 W.W.Harr, 238. 

Ga—Morris v. Johnstone. 188 SJg. 
288, 173 Ga. 536. 

ni.—Huffman v. Gk>u}{i, 84 H.E.ld 
773, 327 IlLApp. 428. 

Iowa—Cozpns juris cited la XTert* 
man v. Drayton, 272 N.W. 438, 322 
Iowa 388—Reinertson v. Consoli¬ 
dated Chemical Products Co., 218 
N.W. 88, 205 Iowa 417. 

Masa—Jekshewitz v. Groswald, 184 
N.E. 883. 285 Masa 413, 82 AJ^WL 
525. 

Tea—Swink t. City of Dallas, Com 
App., 28 S,W.2d 222—Cox v. Coa 
Clv,App*, 142 B.W.2d 807, error re¬ 
fused—Independent Fanners' Ota 
Ca V. Hander, Civ.App., 283 S.W. 
1882- 

Vt—In re DelUgan's Estate 12 •*- 
2d 212, 111 Tt 227- 

27 CL7. p 1255 zmte 54. 

Bxistesioe €>f estoppel to set ^ 

limltatloim, iield for jury.—Hayes v* 

Gessner, §2 H.ll2d 388, 215 Xtow. 

288. 

XL Tex.—Cox T, Cox, ClV^App., 142 
B.W.2d 887* error refused. 

m. UB.—^Birmingham Bond # 

Mortgage Co. v. Lovelt CAULAbt* 
81 F.Sd 63t. 
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c« s* 

vr mistake's or received notice of the repudiation ] matter of law v.htihtr the pleadingfs with respect 

nf the trust 2^ and whether by the exerdse of due ■ matters are suffident,*^ and when the facts 

^licence he could have discovered at an earlier . - - . * 

d^te ’hat he had a cause of action;SS and these mat- ! "« «• ^ 

TRiil not be decided by the court as questions of \ evidence relating thereto is uccontradicted and only 
Hov/ever, the court must determine as a 5 one conclusion can reasonably be draws thcrc- 


AlJi—V Fundfrburlt, 141 So 
.»J1 ATa. r,Zi 

£»,,i^.-H0oxpiiff Jnxbi ciiod In Bank¬ 
ers Trust Co V. iRternational 
Truft Co. lia P.2d 656. 664. lOS 
i'olo, 15. 

jcfra—Gozim J'nxis died la V«*rt- 
fROrii ▼. Drartos. 272 K.W. 436. 440. 
jj 3 Towa 3S0. 

2c.y.*-Cannodr v- Royal Develop- 
snfnt Co. 16 X.Y.S.2d 969. 258 
AppDiv. 1032. followed in Bergty 
V. ItoyMl 2>eTelopnient Co, 16 K.Y. 
a 3d 970. 368 AppDlv. 10S2. 

N.C.—Small ▼. Doraett. 29 S.E.3d 
ri4. 323 X.a 754—Garrett v. Sta- 
diem, 18 S.R2d 178. 220 X.C. 654 
—Johneon v. Pilot XAfe Ins. Co., 
7 SEL2d 475, 217 N.a 139. 128 

AL. R. 1375—^Bnlcy v. Roberson, 
130 SB. 73. 214 NC. 295, 

01c\—^McNeal v. Steinberger. 135 P. 
2d 490. 192 OkL 283—^American 
Nat Bank of Rnid v. Crews. 126 P. 
2d 733, 191 Okl. 53—^Busse v. Bus- 
sa 17 P.2d 511. 161 OkL 159— 
MansAeld. Brunson. Kemp & 
Ahrens v. Kina, 16 P.2d 87. 160 

W. 243—Illinois Oil Co. v. Pen¬ 
der, 277 F. 1026. 137 Okl. 82—Bil- 
by V. Morton. 247 P. 384, 119 Oki. 
15, 

Or.—Oozpns J'nzis dtad la Llnebauah 

7. Portland Morta. Co.. 239 P. 
196. 199, 116 Or. 1. 

S.I>—Lundnuist t. First Xat. Bank, 
271 X.W. 664. 65 S D. 95. 

T«x.—Harrison ▼. Orr. Com.App., 10 

8. W 2d 381—Franklin County ▼. 
Tittle. Civ.App., 189 S.W.2d 773, 
error refused-^Hidalao County 
Bank A Trust Co, v. Goodwin. Civ. 
App.. 137 S.’W.2d 161. error dis¬ 
missed, Judgment correct—Corbeli 
T, Stengel. Civ.App., 83 S.W.2d 1084 
“-Boemer v. Cicero Smith Xiumber 
Co, Civ,APp., 293 S.W. 632, re- 
verMfd on other grounds. Com. 
App., 298 SbW, 545. motion granted 
9 S.;V.2d llOS. 

Wash.—Easton v, Chaffee, 113 P-fd; 

31. 8 Wash.2d 509. j 

37 2J, p 1255 note 55. 

Whsit is Tnesnt by discovery of the 
f*ffts constituting alleged fraud or- 
Anarily raises mixed question of 
and fact.—Carmody v. Royal De- 
Te>pment Co., 16 N.TS.2d 969. 258 
Apy»l>iv. 1032. followed in Bergey v. 
wyal Development Co.. 16 X-Y-S.2d 
355 App,Z»iv, 1033. 

Tex—Seureau v. Frazer, Civ. 
App., 189 S.W, 1003. 

•li Tax-H3t Louia Union Trust 


Co. V. Harbaugh. Civ App.. 2*‘S S 
W. 496. 

3Ri C.S—Schillner v, H. Vallrb^n 
Clarke ft Co, C'^A.N.Y., 1*11 FM 
875—Sacramento Suburban Frj.t j 
LAnds Co. V. LundQui-t, r O.A •‘’aj. i 
89 F.2d 90A, certiorari der.a. »1 511 
S.Ct. SI. 282 C S. 653. 75 l*.Ed 73^, 
and followed In 45 P.2d 1?3. 

Alx—Cartwright v. Braly, 117 So. 
477. 21S Ala. 49. 

Cal.—Shapiro v. Rquitable Life Ae- 
sur. Soc. of U. B. 172 P^'l 725. 
76 Ca].App.2d TS^Bliss v Martin. 
169 P.2d 61, 74 CAl App 2d SOO— 
Marshall v. Great Western Power j 
Co. of Califemix 97 P.2d 1623.! 
36 Cal.App.2d 422—West v. Great > 
Western Power Co. of California, ' 
97 P.2d 10X4, 36 Cal APP.2d 403— 
Adams V. Harrison. 93 P.2d 237, 
84 Cal.App2d 2SS. 

Colo.—Ooxpus gnzis cited lx Bank¬ 
ers Trust Co. V. International 
Trust Co., 113 P3d 656. 664. IDS 
Colo. 15. 

Del.—^Trainer v. Deemer, 166 A. 657. 

5 W.W.Harr. 896. 

Gx—Morns v .Tohnstone, 158 BE. 
308. 172 Ga 5f*S 

III.—^Huffman Gculd. 64 X.E.2d 

773, 327 II1.APP. 42S 

lowx—Ooxpus JUxis cited in Vert- 
man V. Draytox 272 X.VT. 433, 440. 
223 Iowa 380. 

Xeb—^Branham v. Ayres. 254 XW 
259, 126 Xeb. 688—Vrhsky v. Ar- 
endt 229 X.W, 837, 119 Xeb. 443 

X.Y.—Tobias v. Caller, 37 X.Y.S.2d I 
399, affirmed 39 K.Y.S.2d 1020, 265 
AppDiv, 1065. 

X.C—Johnson v. Pilot Life Ins. Co, 

7 S.E2d 475, 317 X.C 189, 128 -V. 
LR. 1375—Rhodes v, Purvis. 149 
S.E 552. 197 X.C 458. 

Okb—McXeal v. Steinberger. 135 P. 
2d 490. 192 Okb 233—American 
Xat. Bank of Emd v. Crews, 126 P. 
2d 733, 191 Okl. 53—Busse v. Bas¬ 
se. 17 P^2d 511. 161 Okl. 159— 
Mansfleld, Brunsox Kemp & Ahr^ 
ens V. Kang, 16 P.2d 67. 169 Okl. 
243—Illinois Oil Co. v. Pender. 277 
P, 1026. 137 Okl. 82—Bilby v. Mcr- 
tox 247 P. 384. 119 Okl. 15. 

Or —Cknpns Btuds dted tx Linebaugh 
V Portland Mortg. Co., 239 P, 196, 
199. 116 Or. 1. 

Tex—Ruebeck v. Hunt. 176 S.lV.Jd 
738. 142 Tex 167. 150 A.L.R 775 
—^Franklin County v. Tittle. Cav 
App. 189 S.W.2d 773, error refused 
—Greenspun v. Greenspun. 0:v 
App. 194 S.W.2d 134. affirmed. 
Sup., 198 S.W.2d 82—Ruebeck v , 
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Hunt. Civ.App, 171 aW2d 895, 
affirms* d 276 S.W.£d 73?. 242 Tex 
I'T. 150 A.L.R- 775—Cox v. Cox 
Cav App.. 243 &W.2d 697. Error 
r<>.‘fus>'-iS—Corbeli v. Siengel, Clr, 
App., 83 S.WJld 1684—Raynolds 
Holdang Co. v. El Paso Elec trio 
Co., Civ.App., 70 a.W.2d 624, af¬ 
firmed E3 Paso Electric Co. v. 
Raynolds Holding Co., lOn 8W.2d 
97. 128 Tex 495. lOS A.LR. 744— 
Etberts V. McLeax ClxApp. 68 8. 
W.2d 1077, affirmed 95 S.W.3d 352. 
128 Tex 573—^Davidson v. Com¬ 
mercial Xat. Bank of Brady, Cfv. 
App., 59 8.W.8d 949, error refused 
—^Texarkana Motor Co. v. Bra- 
shears. Ov.Apx* 37 S.W.2d 773— 
Brooks V. Zorx Civ.App., 24 S.W. 
2d 742, error dismissed—^Ray v, 
Barringtox Civ.App„ 297 S.W. 781. 
j 37 C.J. p 1255 note 55. 

I Whsthsr party had cons tm ct l ve 
xoOlcs of facta requlnng further 
I inquiry is a question of fact when 
all surrounding facta are fully prov¬ 
ed,—Miirsball V. Great Western Pow¬ 
er Co. of Callfomix 97 P.2d 1035, 

36 Cal App 2d 422. 

36, Ga.—McCrante v- Willacoochee 
Bank. 116 S.E. 202, 29 GxApp. 552. 

37 C J. p 1255 note 59. 

37. DIseovazy of finuiA 

The court must determine as mat¬ 
ter of law when, under facts plead- 
.‘d, there was a "discovery” of fraud 
by plaintiff in legal sense of quoted 
term—Dainhridge v. Stoner, 106 P. 
2d 423. 16 Cal 2d 423—Lady Wash¬ 
ington Co. V. Wood, 46 P. 809, 113 
Cal 482—^West v. Great Western 
Power Co. of CalJfomix »7 P2d 
1914, 36 Cal.Apx2d 403— Elumen v. 
Clayburgh. 51 P2d 102. 10 CaLApp. 
2d 63—^Haley v Sanli PO lAud Im¬ 
provement Co,. 4d P.-d 1078, 5 Cab 
App.3d 415—E'lri v. Lofquist, 27 P. 
2d 416, 135 Cal App. 873—Goodfelfow 
V. Barritt. 30 P.2d 740, 130 Col Apx 
545. 

Where pstitioix bXiowb a Mliiza to 
nso itieaits of Ixfonaatlox the ques¬ 
tion whether the statute was tolled 
is one of law for the court—Powell 
V. March, TexClv..4.pp. 1«9 S.Vr. 936 
—87 C.J. P 1255 note 60. 

3& Okl.—^Moore v. Washita VaQey 
Bank. £4 r.2d 16, 2S3 Okl. 622. 

A plea of traad Is waived where 
plasntiffs faal to complain of a di- 
rt.ctdd \erd,et them on the 

<4*iue of fraud.—Tesas Osage Co-ox 
Royalty Tool v. Jamex TexCiuJli^ 
123 S.W.2d 327. 
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it then liecomes z qur^tioti of law for the 
cwrt to <ktermj»e, tod if tite e^itlrncc shows that 
the action is harred the cmm ma> and should di* 
rect a verdict for dcfendant.^^ So, if pLtintifl faik 
to fiistam the kirden of proving that he discovered 
the fraiKl relied an within the period of limitation, 
the court maj proper!) grant a In some 

cm^f It has been held that whether there has been 
a dsscovefy of the facts constituting the fraud with- 
i«i the of the statute is a question of law to 

fee4ctemisiied from the facts proved^2 


I 401, - Nonresideiice or Absence frcm 

State 

0m mtmSWkif*§ tita fact MtH$ SmratkHi of m 

portma PiMMoiMw wttlilfi or witiwift tl»« atat« or Mo 
—not* frooii m# ototo or* to Im ocfmitttod to tlw Joey 
fmr SztmtmtnmMm. 

The qisestion whether the case is removed from 
the operatkm of the statute by the nonresidence of 
m party or his absence from the state may require 
a ikteirmistalion of both questions of fact^* and 
qncstiems of law,^< and hence be a mixed question 
of law ami fact^s* Under the cvickncc in most cas- 
m where the question arises the fact am! duration 
of a pait/s residence arithin or without the state 
or his absence from the state are to be subnitted to 
the jury for deteitnination^* under proper instnic- 


tions by the court, as discussed infra | 404, How« 
ever, where it ap|>ears beyond dispute that defend* 
ant’s absence from the state tolled the statute, the 
question is one of law and not of fact^^ 

§ 402. -Acknowledgment or New Pram* 

ise 

Th« evidonca which it o^ered to prove a new pron^ee 
or acicnowledufiient, ae afTectlnu iimitationi, may a»i4 
^ot^d be aidifnitted to the Jury where the facta are in 
diipule or the evidence ia sutceptibie of more than one 
interpretation or invofvea a tfuestion as to the credibif- 
tty of witimeea. 

The evidence, which is offered to prove a new 
promise or acknowledgment relied on to take the 
case out of the statute of limitations may and ^icndd 
be submitted to the jury,'*® under proper insUnic* 
tions by the court, as discussed infra § 404, where 
the facts arc in dispute^* or the evidence is sus- 
ceptibk of more than one interpretation®® or in¬ 
volves a question as to the credibility of witness¬ 
es.®^ On the other hand, if the evidence on the is¬ 
sue of a new promise or acknowledgment is not in 
conflict and only one conclusion can be drawn there* 
from, it need not be submitted to the jury ;®2 and it 
has been held that, where the expressions are equiv* 
ocal, vague, and indefinite, leading to no certain 
conclusion but at best only probable inferences, the 
question should not be left to the jury.®* Where 


m 17J$.-*AztaiuHi« Katetwl aoai 
Cd. V. Sartor. ceA.!^ 78 irJ4 
831, eertlomri 4«filaidl Sartor v. 
ArIcaMUi Natural Qmm Co., 58 aCt 
ail, xfi ujk 8s<, 8i i^asc 4«7*** 
SamMoto SubcurlMUB Fruit liaoAa 
T. MacNair. CCJuOal^ Si 
SSi**€hrlatlaoMi ▼. Cluitftlaaiwa, 
n.artx^ §t tn. 

Cat—Fe4«ral lAfo Iwa Co. v. COrr, 
$7 F.M tat, 3t OatApik.20 Sit. 

Old.—V. Fnataitlal laa. Co. mt 
JMrloa, 114 F.M 4«7, I8f Old. 
lit. 

V. Portlaaa Morta. 
C».. xm F, Iti, Hi Or. 1. 

V. Hunt, tfi aW.M 
71$, 141 VOX. Iff, ISf 775 

—Oarvor v. Wooro. Coiii.App., 38$ 
aw. m volNUyritw 375 S. 

W. i$l--OM Nat. 14fo Iwm. Co. v. 
IwuwalM t.«4K#« No. $7, Fru# St 
MmmMk HoMifi, Ov.A|^ 183 S. 
W.ta iti, rofaaoi i»o rovor^^o er* 
iwp—mieita V. McJLaaa, Cavjtpp.. 

, m BMJm 1877, mmtMS 8i S.W.34 
$51, 13$ Tax. 571--Sl«olt v. Oleaii, 
CtvJIaw., $7 iLW.ie •$$, error 4I»* 
imiMNI t. Sloelo, $l BW.M 

it#. 141 Tax, i^*-*F«ii««r v. Hut I© 
Ia4Nr|»eta^l School Bla^ Ov^App., 
SI $LW.M ill. 

lltiih.--*Fa«wnr v. IMlaa, is F.l« fix 

u owii if. 

m, Natural Oaa <3a 

a, Sartor, CCA-l-a., fS wm 814,1 


certiorari denied Sartor v. Arkan- 
aaa Natural Gas Co., 5f S.Ct. 381, 
38i U.S. 858. $8 UEd. 487—Sacra- 
laoato SaburbaQ Fruit lazids Co. 
V. MacNair, C.C.A.Cal., 38 F.M 850, 

Mama—Maloney t, Blackett, 175 K.EL 
884, 375 Maee. IT8. 

4a- Cal—Bell V. Bayly Bros, of Cal¬ 
ifornia, 127 P.2iS 881, 51 Cal.App.2d 

148, 

Mont.—Frisbee t. Coburn, 52 P, 
2d 883. 101 Mont. 58—Eay v. Biv* 
era, 284 P. €71, 81 Mont. 551— 
Kerrigan v. O’Meara^ 227 P. 818, fl 
Mont. 1. 

■81. U.S.—CbambUas ▼. Simmons, 
Tex.. 185 F. 418, 81 eCA-Sfl. 

117 C.jr. p 1255 note 83. 

iffcA Vt.—Trask ▼. Kanick, 188 A. 
848, 84 Vt. 78. 

«& Mca—State v. Allen, 181 aw, 
ItM. 134 Mo.Aih?. 485. 

m. U.a—delllffe V. Thaw, aCA-N, 
T-. 87 F.ld 888. 

K.V.—Hainan ▼. sawmwit,. 53 N-T.S. 
2d 272, 388 Aw.I>iir. 853, i^earsru- 
mumt denied 51 K.V.S.3d 470, 359 
APP.INV. 887, ammied 84 N.BL3d 
181. 385 K.T. 577. 

cm.—Mlecuic mpplT Ckk v. Gar- 
Mad. I8i P.ld 758, 1$$ cm. 21— 
Bayem t. OamblUi, 285 P. 858, lie 
Oki. S 3 . 

Tex.—MacDoimld ▼. lailett, CSv. 
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App., 175 aW.2d €71, affirnied 118 
e.W.2d 334. 142 Tex. €16. 

37 C.J. p 125$ note 85. 

47. Ala.—Asbury v. Mountx, 178 Sa 
232, 234 Ala. 553. 

Kan.—Johnson t. Hay, 188 P. fU, 
107 lean. 148. 

48. Ill.—Huffman v. Gould, 84 NJE. 
2d 773, 327 IIl.App. 428. 

37 C.J. p 1256 note 88. 

^ Hi.—O’Hara v. Murphy, 83 N.M 
1081, 186 III. 588. 

37 C.J. p 1258 note 72. 

sa N.H.—^Bevensaler t. Batchelto, 
150 A. 114, 84 N.H. 192. 

Or.—Meridianal Co. v. Moeek. 253 F. 
525, 131 Or. 133. 

Ri.—Sharp V. Rhode Island Hos^lal 
Trust Co.. 27 A.2d 323, 58 R.L 24$. 

37 COF. p 1258 note 71. 

S3. R.X.—Mansuete r, CinQuegrrana, 
140 A. 355, 48 R.L 83. 

Tenn.—Poole v. First Nat. Bank oC 
Smyrna, App^ 198 S.W.2d 581, 

S3. N.H,—Lawrence v. Farwell, 183 
A. ill, 88 N.H. 69. 

Bvidsnoe iBsaSicie^ to take 

case to jury. 

U.S.—Meek v, Roberts, C.ClA.T«x., 
75 F.2d 382. 

Iowa.—^Hodig^son v. Keppel, 232 N.W. 

^ 725, 211 Iowa 7^. 

5a U.S.—Bell v. Morrison, 1 

Pet 351, 7 luHd. 174. 



LIMITATIONS OF ACTIONS 


§ 403 


54 C. J»S. 


the facts as to the acknowledgment of a debt or the 
mokmg of a new promise are not disputed, the quts- 
t!on as to their sufficiency to take the case out of 
the statute of limitations is one for the court, and 
r.ot for the juiy-®^ 

Particular matters held to be for the jury in- 
CjuJc the questions whether an acknowledgment or 
promise was made;®® whether the promise vras 
proved by clear and convincing evidence what 
promise was in fact made;®^ whether the acknowl- 
tdgment relied on implied an unconditional prom¬ 
ise to pay;®* whether the acknowledgment or new^ 
promise refers to the cause of action sued on;®* 
whether the promise or acknowledgment was ob¬ 
tained by fraud®* or duress ;®i whether a condi¬ 
tion attached to a new promise has happened;®* 
and whether the substitution of collateral after the 
maturity of notes was such an acknowledgment of 
the debt as to remove the bar of limitation.®* 

It has been held in some cases that, where the 


only evidence of a new prcmi*ic or acknowb^dgment 
is contained in a letter or othtr v.rit;n*;rT it® con¬ 
struction®* or intcrpreta!3<j3r'’ and to 

constitute an ackri'^vtlodarmcnt or new promise*® are 
questions of law for the court. However, it has 
also been held in other cases that, where certain 
writings do not contain an express ackr.owled;rmcnt 
or new promise, the question whether one may be 
implied thertfrr/ns:« ior the jury.®^ 

§ 403. -Part Pasrment 

If the evidence !e sulHclent for euhmiulon to the 
jury and the facts are in dispute er In doubtr whether 
a part payment was In fact made, the intent with which 
it was made, and other related aueatiena present ques¬ 
tions ef fact fPr the Jury or trier of fact. 

If the evidence is sufficient for submission to the 
jury®® and the facts arc in dispute or in doubt,®* 
it is a question of fact for the jury, or court trying 
the case without a jury, to determine whether a 
part payment was in fact made,^® whether it was 


jt 24 s;,.^ohD W, Hasury A Son t, 
Blsbee Lumber Co., 68 P.2d 679, 49 
Aria, 443. 

X)el.—Windsor t. Heam, 161 JL 288, 
5 W.WHarr. 184. 

23LG.—Moore t. Snider, 109 F.2d 840, 
71 App-D.C. 293. certiorari denied 
Snider v. Moore, 60 S.Ct. 80*8, 309 
U S. 685, 84 L.£d. 1029. 

Knowles Bros. Agency v. lar- 
fcln. 181 So. 896, 132 Fla. 667. 

66. Arts—^Steinfeld v. Marteny, 10 
F.2d 367, 40 Anz. 116. 

Cal.—‘Western Coal & Min. Co. r. 
Jones, 167 F.2d 719. 27 Cal.2d 819— 
Wilson T. Walters, 151 P.2d 685, 
66 Cal.App.2d 1—Sterling v. Title 
Insurance A Trust Co., 128 P.2d 
31, 63 CaLApp 2d 736. 

Fla.—Knowles Bros. Agency t. Lar¬ 
kin, 181 So. 896, 133 Fla. 667. 

UinxL—Corpus JUxis cited la Olson 
T. Myrtand, 264 X.W. 129, 132, 195 
Minn. 626. 

Tea.—Binge v. Gulf Coast Orchards 
Co.. Civ.App., 93 S.W.2d 813. error 
dismissed. 

37 cur. p 1256 note 68, p 1266 note 
72. 

56. lU.—nuflCman t. Gould, 64 M.B. 
2d 773. 327 IllJLpp. 428. 

Kjr.—Clover Splint Coal Co. v. Lor- 
ena 110 S.W.2d 457, 270 Ky. 676. 

NJBL—Levensaler v. Batcbelder, 150 
A. 114. 84 M.H. 192. 

Or^Meridianal Co. t. MoeOk, 253 
P. 625. 121 Or. 133. 

ILL—Sbarp V. Rhode island Hospital 
Trust Go.. 27 A.2d 323, 68 R.I. 
248—Mansuete v. Cinquegrano, 140 
A. 355. 49 B.L 83. 

Teim.—Poole v. First Nat. Bank of 
Smsrms, App., 196 S.W.2d 563. 

Tea.—Gibson v. Whitley, Civ.App., 
122 S.W.2d 291. 

27 CJ. p 1256 note 75. 


Svldegaoe held snficieat to go to 
Jury on issue of acknowledgment or 
promise. 

Ga,—Martin Mayer, 11 S.EL2d 218, 

68 Gajlpp. 287. 

MdL—Brown ▼. Hebb, 175 A. 602. 167 
Md. 535, 97 AX..R. 866—Knight 

V. Knight, 141 A. 796, 155 Mo. 243. 
Minn.—Albachten v. Bradley, 3 N.W. 

2d 783, 212 Minn. 259. 

N.H.—Titus T. Annls, 92 A. 114, 77 
N.H. 478. 

SOL Kt *—^Muenninghoff v. Friedlan- 
der, 172 &W.2d 457. 294 Ky. 664. 

57. Ga.—^Love ▼. Hackett, 6 6a. 486. 

58. Ky.—Warren r. Perry, 5 Bush 
447- 

KI.—^La France ▼. Moquln, 141 A. 
307, 49 R.Z. 151. 

59. Tea.—^Texas Tanning ft Manu¬ 
facturing Co. V. Orr, Civ.App., 90 
S.W.2d 276—Schumacher Oil 
Works V, Keisler, CivA.pp., 21 S. 

W. 2d 461. 

37 C.X p 1256 note 78. 

eOb Tex.—Curtis v- Speck, Civ.App, 
130 S.W.2d 348, error refused. 

6L Tea,—^Brown ▼. Westerfeld, Civ. 
App., 129 S.W.3d 451, error dis¬ 
missed, judgment correct. 

82. N.T.—Stevens v. Seibold, 6 N.T 
St 258. 

68. U.S.—^Becker v. Oliver, Pa., Ill 
P. 672. 49 C.CJL 533. 

61 , Ill,—Walker v. Freeman, 70 N. 
£3. 595. 209 111. 17. 

eSb Tex.—^Martindale Mortg. Co. v. 
Crow, Civ.App.. 161 SW.2d 866, 
error refused. 

66L Ill^Walker v. Freemaxi, 70 N 
EL 525, 209 Ill 17. 

37 C,J. P 1257 note 82- 
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67. ZLZ.—Quincy v. Blanchard, 90 
A. 209, 36 R.I. 296 

27 C.J. p 1257 note 84. 

68. Ill.—Thayer t. Bolder, 250 HI. 
App. 16 

Mont.—Girson v. Girson, 114 P.^d 
274, 112 Mont 183. 

Neb—Fairchild v. FalPChiW C1 »f 
P roducts Co, 3 N.W.2d 531, 141 
Neb. 256. 

37 CJ. p 1257 note 85. 

Testlsioay of witwess containing 
teeooncilaMe statmnents, both deny¬ 
ing and admitting existence of con¬ 
troversy over enforceability of d**ht 
when part payments were allegedly 
made, fails to make out a submipsi- 
ble issue for the jury.—^Missouri In¬ 
terstate Paper Co. v. Gresham, 116 
S.W.2d 228, 233 Mo.App. 5. 

69. Ala.—Taulkenberry v. Ray, 161 
So 186, 230 Ala. 613. 

Mo.—Brown v. Broa*n, App, 6 SW. 
2d 641. 

Neb—Stroud v. Payne, 247 NW. 595, 
124 Neb. 612. 

Okl.—Barron v. Chicuraske, 113 P.2d 
376, 159 Okl. 35. 

Or.—Larsen v. l>uke, 240 P. 227, 116 
Or. 25. 

R I.—^Baldwin V. Higgins, 27 A.2d 
345, 68 R.I. 334—Stedman V. Hln- 
man, 21 A.2d 10, 67 R.L 123. 
Wash.—^VaJsuano v. Mozaone, 258 P. 

636. 142 Wrash. 699. 

37 C.J- P 1257 note 86. 

7QL Ala—Faulkenberry t. Ray, 161 
So. 4S6, 234) .Ua. 513. 

Ark.—Viititow V. Lewia 190 S.W. 

2d 89. 193 Ark. 318. 

Mont—Girson v. Girson. 114 P.2d 
274, 112 Mont 152. 

N.J.—Smith V. Gavin. 136 A. 428; 
6 N.J.MISC. 323. 

pa,r-Bell V. Hams; ComJPL. 48 



I m MMITATIONS 

m « pkft on acomit of wbat 

i^Modfiett tlic was or af^kdj* 

whctfeNrr it was widte* aiitlKiiixrd, or ratified hy the 
iNDtafht to be charfed,^* to whcmi payment 
was roadk/^ and whether fiKh person had author¬ 
ity to act f<^ ilic creditor/* whether payments on 
wote were made at the time slmwii by the indorse¬ 
ments*^^ and whether stidi iiKkirsements were made 
by the creditor^* So whether a part payment was 
made iindo' such circumstances as arc consistent 
with an intent to pmj the balance,^* or as to war¬ 
rant an inference that the debtor Uiereby rect^ixed 
llw debt and signified his willingness to pay it,** 
Isas been held to present a ifiiestion of fact for the 
jwy* altboi:^ it has also been held that a partial 
paymem gives rise to an implied promise to pay 
dbe balance m a matter of law in the absence of 
evidence to the contrary.*^ On the other hand, 
where the plaintiff relies m a part payment to avert 


m ACTtova M aj.a 

the effect of the statute of limitations, the rant m 
justified in holding as a matter of law that the ac¬ 
tion is barred if plaintiff fails to offer any ran- 
petent evidence of such payment*® or of when such 
pa>’inent was made,*® or fails to present suiEdem 
evidence to warrant submission to the jury,®^ and in 
such cases the court may grant a nonsuit*® or dis¬ 
miss the action.** So where the only issue in the 
case is the statute of limitations and plaintiffs im- 
contradicted evidence shows a partial payment wif- 
ficient to avert the effect of the statute, the court k 
justified in overruling a demurrer to plaintiffs evi¬ 
dence*® and directing the verdict for plaintlif.** 
The circumstance that both a charge and a credit 
for the same amount were entered on the same day 
is not alone sufficient to enable the court to state 
as a matter of law that it was a cash item in^iffi- 
cient to keep an account alive.** 


ijadLlun IH — tMw&m v. 1 -aw- 
mm. Oiit.pl.* i€ sn, 

ILl.—€t«4i«wii T. HUunAtt, 11 A.M 
It. f 7 K.L 111. 

Wai^—0*Brl«n v« Turnw, S4 F.td 
#41* 174 WmIl. Sif. 
it CLi. p mr wots It. 

Vl. WoiOi.--Doxiw V. VSiiwr* tS F.M 
Stt, 1 ISl. 

17 ey. p mt amm it. 


tMmM, wwUtwr IbocauiMi luMMot to 
for votio tlwroor wwooatot 
mm tmmm mt fmet tot tbo $mrf .—Earl 
V. mmk lii N.w. 41^* 2 ii wio. aa 
m. llioa.-»-afWO V* ntoit BofflU mt 
woitaiisttoii, it# H.w. si4* ni 

Miaw. ira 

Woili.--T«ioiiiM T. Mmamm «** F. 

tli* 142 Waoii. 

if CJ. n tsit m&tm sa 


tlwt 


mrtAmam worrmatot 
io^ettotnoao wwi mm woll 
oWgatiew of eonNMWtloa 
ioAivliiUwl wlio woo trooooror. 
mmmmmr of oorpom^w, wlwtlwr 


ptfwiwW <m mmtsmmt tjr ownwatSoia* 
Iw Its dbtclc iMOi W amiti lotlvld- 
^1 ^.1 iiii^Elcgro otololo of UadtatloiMi 


pwooowl oblliaitloii wmo « 
tiMlIoa flC nwea—v. DIota 4& 

3tjaM m% mi xsm. tis* i44 

itia 

pPm Minm.—Otovo v. INwio Bwwfc of 
Wmrnmmimm, »lt HW. 1^ WU 
Wna. ITS. 

wmr-mtrnrni V. Ftww% am imr. sta' 

114 utiv auu 


Fa.—Eel! v. EBurlo, OwaLPt, 42 look. 
Jiir. ita 

RL—Boldwio ▼. Hiixioo. 17 A.2<1 
lia it R.L 224. 

27 CLI. V 71*7 Boio ft. 

WSMtkor pm^w mommtmdbmA to molrr 
of mernmk mm ooto hold for lury.— 
Brown v. Brown, Ho.App.. S a.W.2d 
iia 

m Xna—tfootiwi ▼. lai- 

tote, 12t K.1S. t#a 22 XndLApffh. f. 
TW Xna^Mcohon v. Moeimn's £:s- 
tat«* nupra. 

W* HI.—Thayer r, Bolender* 25# Ill. 

Appb It. 

Mo.—Johe T. Buck. 21 aW.2d 98. 224 
MO.APP. t 2 a 

Fa.—^L awooh t. Iawsoq* C 0 n 5 .Fl., 85 

FlttohwX^Ipjr. 222 . 

Va Or.—^Larses t. 2>ake, »lt F. 227. 
Ilf Or. It. 


m Mo.—OorpBO JWEiM qmmUmA In 
Oreem v. Boothe, App., I 88 aW.2d 

84. 89. 

S.D.—Wanersneas v. BerMil* 18 K. 

W.2d 29a 59 aX>. 584. 

27 CJ* p 1142 W5te 94. 


90. lEna—^Meehan v. Meo2ian*8 lEs- 
tote* lit nM t#a 98 XD4LAPP. 9. 
Mo.—Boed V. Hairio. 28 A.MI 74a 129 
SM. 


MOw—Bwvte v. B^ko, Mam^ 188 S.W. 
24 788. 

Woi^—aMmlwmooa ▼. Fayoot. 292 
F. 1*9 Wash. 5ia 
17 €U. p 114# nolo 71 M. 


wMh reoiiltinf: naewMUUonnl iwpUod 
proMloo to poy* or adiwowlodg^meiit 
uuoimod hr oonditlon wttlR reouBlnsr 
ooiidltlooal kaa^tiod j^miioo to pay 


fmM iPm uuooHwi wodor ovitewoo.— 
Mtaitiowicx V. Totoa* im lf«K. mi, 
Its Mmmm 414. 


BriOjOiioo tnsnmdsBt for Jury 
on Question whether poymeiit was 
made with intent to recognise dett 
as existing liahllity, so ss to operate 
as new promise and avoid fear of liia- 
itation.—First State Bank of loco 
V. Lxtemm 22 P.2d 821, ItS CHtL lit. 

8GU Ma^—^Mendes t. Boefeo* 52 MJi; 
2d 148, 217 Mass. S2a 

88. Kjr.—Cisdies Auxiliary AsfeurT 
Park Lodge No. 128, B. P. O, B. v. 
Asfeory Park aodge. No. 128 of 
Benevolent 4k Protective Order of 
Klks* 82 A.2d 981* I** N.J.Law *55. 

83. N.C—Demal v. Tart* 19 SJE.M 
138, 221 N.a 188. 

at, La,—Wise r. Howard, App^, 171 
So. 184. 

Where pisfittlir Ohowod JwSorsft. 
memt hy payee of payment undw 
statute providing no indorsem^t of 
payment by creditor shall fee deemed 
sumcient proof of payment to take 
case out of statute of Umitmtimm, 
prima fai^e case for renewal or re¬ 
vival was not made out.—^MacGlmsIs 
V. Pickett, 122 P.2d 418, 189 
149. 

8S. Oslo.—MacGizmis v. Pickett* sa- 
pm. 

NJr.— Ladies Auxiliary, Asfeury Park 
Lodge No. 122, B. F. O. IL v. As¬ 
feury Park Lodge. No. 128 of Benev¬ 
olent and ^Protective Order of JBXka 
22 A3d #81, 138 N.J.Lmw €55. 

89. Xa.—W ise V. Howard, dppk, 171 
So. 18A 

07. Okt-miac V. Bald Caink?, 88 P. 
Id 229, 124 OkL 484. 

88. Or,—Ford v. SchalJ, 225 F* WA 
114 Or. 528. 

80. Mow—Rodeman v. Einltli» 24€ E 
W. 1887, 211 MoApp. m. 
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LIMITATIOSa OF ACTIOXS 


i 405 


61 C.J,8. 

I 404. InstnwtioiH 

Tiw court muct give full and correct instructions on 
the statute of limitations as a bar and the avoidance 
thereof, provided the issue is raised by the pleadings 
and evidence and a proper request for instructions Is 
made. 

The court must give full and correct instructions 
on the statute of limitations as a bar to the action, 
and the avoidance thereof,provided the issue is 
raised by the pleadings^^ and the evidences^ and a 
proper request for instructions is made.®* The par¬ 
ticular instructions requested or given must be cor¬ 
rect in their application to the case in controver¬ 
sy;®^ they must be applicable to^ and warranted by, 
the pleadings®® and the evidence.®® Also they must 


not be misleading,®'*' confusing,®® or argumenta¬ 
tive;®® nor must they unduly invade the province 
of the jury.i A party cannet complain of an in* 
struction more favorable to him than that to which 
he is entitled,® 

§ 405. Verdict, Findings, and Judgment 

a. Verdict and findings of jury 

b. Findings of court 

c. Judgment 

Verdict and Xlndings of Jozy 

Tha verdict murt be responsive to the plesdings, snd(, 
where special questions are submitted to the Jury, their 
answers mutt be definite and consistent with each other. 


s& U.S.—Phillips Petroleum Co. t. 

Johnson, G.C.A.Tex., 1S5 F.2d 185. 
Ga.—Laaenby v. Ware, 178 S.B. 56, 
178 Oa 463. 

3 IIA,—Consolidated Public Utilities 
Ca of Westminster t. Balle, 135 
A. 835, 152 Md. 371. 

37 C.J.« 1S58 note 12. 

SurtraotloBa held ooxxecti anfidSBLt^ 
or Bot enouBona 

(1) As to burden of proving now 
promise.—Apuzzo v. Hoer, 4 A.2d 
434, 125 Conn. 156, 121 A.LuIL 542. 

IS) As to character of new prom¬ 
ise required to toll statute.—^Dolby t, 
Ptsher, 85 P.2d 369, 1 Wash.2d 181. 

15) As to effect of fraud or con¬ 
cealment 

Ga—Harrison ▼. Hester, 135 S.K 
843, 163 Ga. 250. 

Wssfa.—Boston T. Chaffee, 182 P.2d 
1GD6, 15 Wash.2d 183. 

(4) As to effect of partial payment 
—Green t. Boothe, Mo.App., 188 S. 
W.3d 84. 

(5) As to time of accrual of cause 
of action. 

Cal—Syfert ▼. Solomon, 272 P. 810, 
35 Cal App. 228. 

D.C—West V. Baudult, 38 F.2d 870, 
58 App.D.C, 74, 

16) As to other matters. 

Ala—Hatcher v. liammons, 112 So, 
120, 315 Ala. 548. 

Ark.—^Thomason ▼. Wilooa, 147 6. 

W.2d 725, 201 Ark. 867. 

®a—Coleman v. Plttaburah Qoal Go., 
48 A.3d 540, 158 PaSuper. 81. 

S.C.—Edwards v. Cottingham, 171 B. 

E. 621. 171 S.C. 131. 

37 C.J. p 833 note 28 [a], p 1258 note 
12 £h]. 



(1) As to effect of acknowledsntnent 
qf debt—^Martin t. Taylor's Ex'z, 
147 S.W.2d 70, 285 Ky. 128. 


^2) As to effect of new promise.— 
V. Herris, 28 A.2d 147, 128 
CWUL 337. 

(3) As to limitation applicahle.— 
*3* S, Fidelity & Guaranty Cou v. 


Toombs County, 1 8.R2d 411, 187 Oa 
544—BrazeU v. Heam. 127 SJBL 473, 
33 GaJLpp. 480. 

(4) As to time of commencement 
of action.—^Hoover Iiines ▼. Wliltak- 
er, 120 SW.2d 988, 22 TenaApp. 223. 

(5) As to time of commencement 
of limitation period. 

Cal.—^Tabata ▼. Muiana 148 P.2d 505, 
24 Cal.2d 221. prior opinion 141 P. 
2d 481. 

N.C.—Little T. Shores, 17 SJEL2d 503. 
220 N.a 429. 

(6) As to other mattera. 

IT.S.—Phillips Petroleum Co. y. John¬ 
son, C.C.A.Tex., 155 F.2d 185—^Fos¬ 
ter & Klelser Qo y. Special Site 
Sign Co., C.CJLCaL, 85 F2d 743, 
certiorari denied Special Site Sign 
Co. y. Foster & Eleiser Co., 67 S.Ct 
815, 239 U.S. 518, 81 L.Ed. 452. 
Ark.—-Shewmake y. Shifflett, 171 5. 

W.2d 809, 205 Ark. 875. 

Ihd.—Meyer y. Garyin, 87 N.B.2d 231, 
110 Ind.App. 408. 

B’.CL—Edwards y. Heir, 2 S.E.2d 853, 
•215 N.C. 662. 

Wash.—Sulhyan y. Paelflc Finance 
Corporation of California, 72 P.2d 
590, 192 Wash. 70. 

37 aj. p 1258 note 12 [gj. 

91. Ga.—Lasenby y. Wara 173 SR. 
86. 178 Ga. 453—Sayannah Electric 
& Power Co. y. Horton, 152 8.81 
299, 44 Ga.App. 573. 

37 CJ. p 1258 note IS. 

98, Ga.—^Xaizenby y. Warq, 173 SR 
86, 178 Ga. 463—^Harrison y. Hes¬ 
ter, 135 &E. 845, 153 Ga. 255. 

37 CJT, p 1258 note 14. 

Itens of frand in indiudiig p**^*"*** 
to defear snSt held not raised by evi¬ 
dence so as to require instraction 
thereon.—Herrington y. Herrington, 
144 S.EL 573, 88 GaJLpp. 595. 

aa. Mo.—National Bank of Com¬ 
merce In St. IjouIs y. iMghlin. 254 
S.W. 706, 305 Mo. 8. 

37 C.J. p 1258 note 15. 

94. Mass.—Pond y. Williams^ 1 
Gray 530. 
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Oel.—TShata y. Murane, 111 P.2d 
505, 24 Oal.2d 221. 

Colo.—Sizars y. HlckUn, 88 P. 137, 8 
Colo.App. 331. 

Conn.—Appuso y. Hoer, 4 A.2d 424, 
125 Conn. 196. 121 A.L.R. 543. 

Ga.—Sayannah Electric A Power Ob. 
y. Horton, 152 SR 299, 44 GoLApp. 
673. 

N.C.— Edwards y. Bair, 2 8R2d 859, 
215 N.C. 852. 

Pa.—Coleman y. Pittsburgh Coal Co, 
48 A.2d 540, 158 Pa.Super. 8L 

sa Ala.—Riddle y. Street 117 Bo. 
653, 218 Ala. 97. 

CaL— Tabata y. Murane^ 148 P.2d 608, 
24 Ca!.2d 221—Carlstm y, Sfaenson, 
117 P.2d 408, 47 CalJkpp.2d 52. 

Conn.—Apuszo y. Hoer, 4 A.2d 42t 
125 Conn. 196, 121 ARR. 542. 

Ga.—^Harrison y. Hester, 185 S E. 545, 
163 Qa, 250—Harrison y- Hester, 
129 S.R 528, 150 Ga. 855. 

Mo.—Haycraft y. Hayersft App., 
154 SW.2d 617. 

Neb.—^Rucker y. Ward, 257 N.W. 191, 
131 Neb. 25. 

Pa.—Coleman y. Pittsburgh Goal Oou, 
48 A.2d 540, 158 Pa.Super. 81. 

R. I.—Ash y. Isaacson, 195 A. 709, 89 
R.L 407. 

S. G.—Edwards y. Cottingham, 171 & 
a 521, 171 s.a ISt 

37 C.J. p 1258 note 18. 

87. Wash.—^Easton y. Chaffee^ 182 
P.2d 1005, 16 Wash.2d 188. 

87 C.J. p 1258 note 19. 

Eutxiutlaas held not 

Wash.—^Easton y. Chaffee, siqm. 

37 CU. p 1258 note 19 £b]. 

9a D.C.—Madison v. White, 84 F.3d 
440, 60 App.D.a 829. 

87 CJr, p 1259 note 30. 

99. ni—Waldron y. Alexander, 97 
NR 41, 135 111 58a 

1. Pa.—Fawcett y. Fawcett 98 Fa. 
875. 

37 C.J. p 1359 note 22, 

8. Conn. — ^Buckingham y. Smith, M 
Conn. 453. 
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MMITATIOWS OF ACTIONS 


54 C.J.a 


Tilt wrdkf lie resfioiisiw t© tht issues made 
hf At fdeadin^^ Where the issue of limitations is 
iK^ submitted to the jury, a j^eneral verdict estab- 
Mihes nothing with respect to such nmt ^ A ver¬ 
dict specifically showing that recovery is limited to 
Ae statutory fsersod meets an objection as to hmi- 
taiiona* Whttt special questions are submitted to 
the jury to be ammered, their ansu»ers must be defi¬ 
nite and certain* and iniist be consistent wnth each 
oAnctJ It will be presumed that the jury, in an- 
swerir^ such questions, were governed by the in- 
i^mctiims applicable thereto A A finding by the 
jmj m a question to be determined by Ac court 
win be Atrcfarded.* 

lu of Oo^ 

wnNurv an iaaua aa to Umltatiotis liaa beati ralaed by 
tNa p i —itn »#a, tilt Otf«i%dant trdtnaHiy is tfttititd to a 
tlMettci, ami twcli UmSitig mutt be clear ami ex- 
wliwt tlie facta foumi clearly allow that 
tut acti— it or la not aarrtd it It not necoatary that the 
Mirt tauMrttaly Uml at to tlia atatote of limHationa, 

Where asi issue as to the statute of limitations 
has hem raised 1^ Ae i^cadings, defendant ordi- 
ftkrily is entitled to a finding Aercon,^* and, where 


no evidence is introduced in support of an issue of 
limitations, findings should be made thereon against 
the party who has the burden of proof.^^ On the 
other hand, a finding that the action is barred by 
limitations is improper where the defense of limi¬ 
tations has not been raised and it has been held 
that a special finding of facts is not necessary where 
the parties made an agreed statement of facts, set¬ 
ting forth every fact necessary to the determina¬ 
tion of the pica of the statutcA* While the find¬ 
ings as to limitations must be clear and explicit,3i< 
they need be no broader or more specific than As 
pleadings,^* and, where Ae facts found clearly 
show Aat Ac action is or is not barred, it is not 
necessary that the court expressly find as to Ae 
statute of limitations^* Failure of the court to find 
as to Ae existence of facts alleged in avoidaiK^ of 
limitations has been held equivalent to a finding that 
there were no such facts.^^ 

Reference. On a motion to dismiss an action as 
barred by the statute of limitations, the court may 
direct a reference to ascertain and report the facts 
involved^* 


9k Ta —V. K«al. 17 SJB. 

SSI. t4 Va. 721. 
tt C^. p list »0t« 14. 

c jkm «o o —i— 

414 not ehow tbeX Jury fovtnd mmXiee 
wliica wfui saillcieiit %» s^w mJbmtmse 
mi (|po4 faitli latent oa vlilcii privl- 
iaca aawrtliiir s^rt atatnte af 
liaittailoa was fatiB4*4, where apart 
wma ttpaMe ta 4etamiiae whether 
iwaSIct was parely eoiaimisatary «r| 
m pan attrlhutaMft ta 4«ieii4aiits*' 
ha4 M<ives.--liica w. Koch, C.C.AM. 
T., Ill F.14 it7. 

K aa.--<Sooic ▼. Cool^ to SJK 4S8, 
IS ISi. 

iu « 0 w or ahoMt** 

A fia4JiW that the seta clvIaiEr rise 
to the c— of aotloe ocaartwl **ofi 
or ahoat** a owtala Shto la too hfwad 
aat to Jastiry the apptlaa- 

tioa of lltaliatlowft, omeially whore 
the alaiool ieacoiitr^mo4 ovl4— 
i^owa that HMm matloa aamio4 at a. 
lator 4hto not withia the atatatory 
har.-^-Am—loaa I^aw Co. t. 

DyhWf, T—.Ov.App,. Sti S.W. 247. 

% Wla.—Murray r. Oerthaor. 4S If. 
W. SIS, 14 Wla. ##1 

M Wla.-—Mariwy y. Senhaer, aapra. 

m. Maaa.—Moore y, lUwt lis KJR. 
SiA III Mawa Aaia.€ha.lflil> 
471 

#7 cur. p IMS aoto 21 

m. Cal—Minor A tmm y. 8— 
AoMp4a uaehl A Phww Chrp—a- 

Um, I m, m CalJim itS-» 


Portooua y. Read, 12 F. 117, 2 Cat 
TJarap.Caa. 7S7. 

27 CJr. p im note 2f. 

Whoea «ho aSbainod f aoSa oatahHah 
the eonelosion that the statute of 
llmitatloaa has not run against the 
elaim a &ii4lng thereon ia not neces¬ 
sary to support the Judgment.—Bell 
y. Adams, #4 P. 112. 152 Cal. 77X 

M- CaL---Haney y. Kineyan, 1«« P: | 
24 SSI, 72 Oai.App.2d 243. 

m U.S.-~R«taer y. Wood, N.T., 2 
S.Ct. 114, 14S U.S. 185, 27 UEd- 
fSS. 

12. tJ.S.—Cheatham v. Ryaus, aC, 
liS P. 242. 27 C.CUL S7A 

lA Vt—^Weeks y. Boynton, 27 Vt, 
227. 

27 ax p 1252 not* 22, 

I Fact paywMttt aaed hni^iod pxomiae 

Fladiuga that mostey was paid on 
acootiat of Indebtedneaa in apeclOed 
sum and on account of admitted bal- 
aaoi due are not euuiyalent to End¬ 
ing of imcondiUnaal itnpUed prom- 
iae to pay halance. where there la 
evidence to coutiary.—Maritiewicz v. 
Toton, Its S5f, 222 Mass, 424. 
Meaaoald— and a h a a ao a from aSaSe 
A IMdlng that party who daim^ 
statute of timitatlona was tolled, was 
a reaidefit of another state, was not 
a Aodlag of ahseace from the state 
atiMeleiit to tali statute, alnco a find¬ 
ing that pimlaciff was peimanently 
ahaenl from slate was nece— ary.— 
T^via V. aiii^ fl F.M 41. 142 Kan. 
IIA mrnmmm to »i F.2d §24, 142 Kan. 
IIA 


msdisg lield aulBciently speeiJo 
Or.—Larsen y. Duke, 240 F. 227, Mi 
Or. 25. 

15. Cal.—OaJtlazid Gas Light Oot y. 
Demeron, 8 P. 525, §7 CJal §22. 

27 C.J. p 1252 note 34. 

16. Cal.-—Frajcure r. Fitzpatrick, IM 
P.2d 6«S, 21 Cal.2d 851—Webster y. 
Mountain Mozmrch Gold Mialag 
Co., 44 P.2d 848, $ Cal.App.2d 452, 

37 C.X p 1252 note 35. 

T Smffivg - that plaintiff did not dia. 
cover fraud and had no cause to sus¬ 
picion that fraud had been practiced 
on her until a short time before aiC- 
tton for fraud was brought and find¬ 
ing of confidential relationship be¬ 
tween plaintiff and defendant was 
equivalent to finding that action wwi 
not barred by limitation and was 
sufilcient finding on that issue,— 
Rutherford v. Rideout Bank, 20 F.li 
278. 11 Cal.2d 470, 117 A.L..R. 28X 

17. Ind.—^Lemster v. Warner, 28 K- 
EL 00®, 137 Ind. 72. 

27 ax p 1252 note 26. 

AUagatlona ia avoidaaoe, apt aap^ 
parted by fia d in gs, will not remoye 
bar of limitations.—Glathart y. Mid¬ 
den, 253 F. 426, 122 Kan, 563. 

MUsal of tzM Justice to iM 
that there had not been payments 
cannot be relied on to show that debt 
had been revived.—^Woods v. Feeney, 
221 N.Y.S. 984, 240 App.Div. 74A 
IK N.T,— J. c. F. Holding Corpora¬ 
tion V, General Gas A Electric Ooe- 
poration, 48 K.Y.S.2d 405, 181 Mte. 
28A affirmed 47 K.Y.a2d $U, 287 
Aj«»,Diy. I8X 
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LmiTATIOSS OF ACTIOXS 


S 406 


0. Judgment 

Thft courts Judament must be supi>orted by, and 
esnfom to, the verdict or findings with respect to the 
bir of the statute of limitations, and where it appears 
on the face of the complaint that an action is barred by 
l.n-itations, and the bar Is pleaded, a judgment for the 
defendant is proper if the case is submitted on the plead¬ 
ings. 

iht- judgment of the court must be supponed by, 
.fid conform to, the verdict or findings with ra- 
to the bar of the statute of limitations.^^* 
tt'hcre the only issue involved is \\hcthcr the ac- 
ti<«n is barred by the statute of limitations and the 
special findings or answers to special interroga¬ 
tories show that the action is not barred, the court 
niay, and indeed must, render judgment in accord¬ 
ance with the special answ'crs or findings notwith¬ 
standing a general verdict in favor of defendant.-® 
A judgment sustaining a plea of limitations and dis- 
soissing the suit is a final and definitive judgment^^ 

The court’s conclusions of law should conform to 
and be supported by, the facts found.^* 

Judgment on pleadings. Where it appears on the 
face of the complaint that a cause of action is 
barred by the statute of limitations, and the statute 
is pleaded, a judgment may be rendered for de- 
fen^t if the case is submitted on the pleadings.^^ 
So, when plaintiffs demurrer to the plea of statute 
of limitations is overruled and plaintifiF elects to 
stand on his demurrer, judgment nil capiat is prop¬ 
er.®* An order sustaining a demurrer to a peti¬ 
tion on the grotmd that it does not state a cause of 
action, made after the lapse of the period fixed by 
the statute of limitations, is in effect an adjudica¬ 
tion that the action was not commenced in time and 
is barred by the statute of limitations.®® 


On susishiing the plea of limifati'^n m'tde by ^jno 
of several dtfcndints, it i® smpMpt-r to render judg¬ 
ment clismin&iiiig the suit againat all the defend¬ 
ants.®* 

§ 405. Review 

in the absence of a contrary showing, the eppebate 
court Will presume that the action was commenced with¬ 
in the period of time allowed by statute, and the rule 
that the appellate court will indulge ell reasonable pre¬ 
sumptions in favor of the correctness of the iudgment 
appealed from applies to rulings of the trial court In 
austaining or overruling a plea of limitations; 

In the ab:ftcnce of anything to show the contrary, 
the appellate court will presume that the action was 
commenced within the period of time allowed by 
statute,®" and it has been held that the appellate 
court must assume the truth of evidence held in¬ 
sufficient by the court below to remove the bar of 
limitations.®® The rule, discussed in Appeal and 
Error § 1533, that an appellate court will indulge 
all reasonable presumptions in favor of the cor¬ 
rectness of the judgment, order, or decree from 
which the appeal was taken, applies with respect to 
the rulings of the trial court in sustaining or over¬ 
ruling a plea of limitations.®® Thus, where the trial 
court has sustained a plea of limitation, and the rec¬ 
ord is silent as to the time of commencement of the 
suit, it will be presumed that it was filed after the 
lapse of the statutoxy period necessary to bar the 
action.®® So the appellate court will not presume, 
in the absence of a showing as to the contents of 
an original complaint, that it stated the same cause 
of action as was stated in an amended complaint 
in order to reverse the judgment of the court be¬ 
low.®^ Also, where it appears that an amended 
complaint was filed a considerable period of time 


JM, Kul—G kirrUl v. QoO, 34 P.2d 
353. 148 Kan. 765. 124 AjL.B. 228. 

ML Kbzl— Gorrill ▼. Golt, supra. 

SQL Lol —^Depetro v. Mltchner, 134 
60 . 273. 16 LaJl^p. 321. 

2a CaL—Spencer v. Huncan, 40 P. 
643, 107 ObL 433. 

Tex—^McKutt V. Cox Civ.App., 108 I 
S.W.2d 633, modified on other I 
srouBda 123 S.W.2d 626. 133 Tex { 
403. 122 A.li.R. 341. 
maOSnu trust zelatioa libld toi 

vanaot couclusioiL of law that ac-i 

lion was i»t barred.—^McCabe v. 5 

Gnntham, 31 X.E.2d 658, 108 Ind.! 

App. 635. ! 

2a Cal.—Allen v. California Mut. 
BuUding A Ijoan Ass'x 139 P.2d 
*21. 22 Cal 2d 474. 

sa IIL—Smith V- Illinois Power Co., 
273 IlLApp. 505. 

«. Kan.—Kerr x Cazsox 299 P. 929, 
133 Kan. 289. 


2K Tex—Moran t. Midland Fbnns 
Co., Civ-App., 282 S-TT. 612. 

27. Cal—Bums v. Ross, 212 P. 17, 
190 Cal. 269. 

Tex—^Bemrod y. Wright, Ciy.App.. 
273 S.W. 338. 

Wliere limitatloa was not pleaded 
or evidenoe offered that action was 
not begun within statutory ume. 
presumption is that it was—South¬ 
ern Surety Co. v. Pt. Lupton Mer¬ 
cantile Co, 249 P. 263. 50 Colo. 80. 

Csnse of aetioB. in amended piea4U 
ing will be presumed to have been 
set up in original pleadings, not in 
record —^Wright v. Austin. TexCiv. 
App.. 1 S.W2d 703. 

2a Md—Knight y. Knight, 141 A 
706, 155 Md. 243. 

2a Cal—Moore v. U. S. Fidelity & 
Guaranty Co., 9 P.2d 562, 122 CaL 
App. 205. 

Belay la issuance of snnunons 
Where the record proper did not 
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shenr that delay until after the ex¬ 
piration of the statute of limitations 
In the issuance of a summons on a 
petition filed before such expiration 
was at plaintiiTs direction, it will be 
presumed in favor of the judgment 
for plaintiff^ notwithstanding the 
plea of limitations, that no such di¬ 
rection was given.—McCormick y. 
Cloptox ISO aw. 132, 150 Mo App. 
123. 

SO. Tex—^FL Worth y. Rosen. Cornu 
App.. 228 aw. 988. 

31. CaL—Moore y. U. S. Fidelity A 
Guaranty Co, i P.2d 562. 122 OaL 
App. 205. 

WfaMae the zeooxd does not show 
«hs ds4e oor tOhig of the original 
pleading the appellate court will not 
I presume that the cause of action in 
ithe original and amended pleading 
I are the same.—Gkutafson v. Ameri- 
I can lAnd Ccx TexCXy.App., 234 aW. 
1 ^ 4 . 



i m 


umtTdTiom ow Acrmss-um 


M c.xa 


after tlie exfriritm of tibe fiersod, it will 

tm he m tlic akranx of a tliowing: when 

the orififial craiptaint was ile< that it iras filial 
m lime to satisfy Ac ttatiitc,*^ but rather it will be 
assi$me4, in respect of the question of limitations, 
that the date of the filing of the amended complaint 
was the dale of the amnnenecment of the action,** 
Of, where the trial c5cmrt held that the action or 
cross action was barred, it will be assumed by the 
ai^llatc court that the trial court examined the 
superseded pleadings*^ and that such examination 
disclosed that the action or cross a<^i<m was 
barred,^ Whene Ae year, but not Ac particular 


days, when certain items in an acxount were in¬ 
curred appears, the appellate court cannot assume 
that any of the items were incurred after a par¬ 
ticular day in the latter part of the year** or ibM 
the items were not due until Ac end of the year.*^ 

As discussed in Appeal and Error § 2^ I, Ae 
general rule is that the bar of the statute of limi¬ 
tations cannot be urged for Ae first time in the aq>- 
pellate court. Other matters specifically relating to 
the review of rulings relating to the defense of 
limitations are discussed in Appeal and Error {{ 
1583, im d. 


imrrm. s#t 63 c j j. p m mUm 

UMFIISSA BE SAJIBEE. In Spanish law, purity 
of blood; txmdem iwm that of Moots, Jews, here¬ 
tics, etc.* 

UEAJE. In Spanish law, lineage.* 

LaaOMTB mm. See inns ol Court 43 CXS. p 
im note 47. 


and Talues of the same general class of ariielea.* 
As a tern of surveying, it means something which 
has length* without breadth.^* It is said to mmm 
a straight line unless controlled by the context.^^ 
In the field of public utilities the word ^line,** or 
the plural form, *'lmes,^ denotes the conduit by 
which is transmitted the product of power, l%ht, 
and telephone companies; that is, products which 
are distributed by wire and cables.^* 


MME. Kol a lochnieal laxm,* but ono in oonunmi 
Uie,^ the sigiuleaim of which depends on the sub- 
jo^ to wbicli it is applied and Ao connection in 
which it is usod.* 

Whan apfdiod to printings a terrn with a well- 
hnown mgnifieatiim,* mmmmg a row of words, let- 
tan, mt %uios fwinlod actoas a page or column, 
without regard to the mm of the typeJ 

In ImineaB, a suppljr or slodk of f^arlous qualiti^ 


The word "line,^ as used in the deseriptiim of 
boundaries, is defined in Boundaries § 4, as a 
railroad term see Eailroads § 1. 

On the line of. Along, or parallel to, Ae gmi- 
eral direction of ;^* n^ur the line of,^^ but not nec¬ 
essarily touching or bounded byA5 
Side Une. In eommereial usage, a line of goods 
sold in adAtion to on^$ principal articles of trade 
a line or course of business aside from or additional 
to one's regular o©mipati€m.t^ 


aa Ckt—l^cahaaa w. %0&mooifm CSa- 
niU a IfTlamliea Cw, US P. tf f, Si 

anLAP9^. ill. 

m V. CM. Iff P. CSS. 

m im. 

aa Tea .—Mmkrnmr v. Oimai^ Civ. 
if BWM m. tmw eia- 
—aattatoew w, SjmmeUma 

umA <nrjkm^ ui aw. lit. 

aa V. mrnmiAM. 

•« aw.M m arw 

w. JuntsUsm 
Tjm& CtrJieo^ SH TLW. iiC j 

aa First Hut Bwi^ a 

Attw. €iyjtaa. Ui air. sta 


m Flist mOL Mmiek w. 



a Ma—Stats ▼. Canadian Pae. B- 
Oa.. ii jl HI* tea m Ma us. 

I If CJ. p tut note IS. 
a Kjr .—Bkmhey ▼. Holiolceii, 41 A* 
m &27. «2 N.JXaw U4. 

T- NmT-—S lieeliey ir. HoliolLen, snxnsu 
if CJ. p iUl m&tm if. 
a writer New laUa 
Be «lM mwme Tpmirfiiewi 

When a paartienlar type oC Plate 
has sene thiwni^ severml pattema 
and Im tsmUmA leconnitlmi. it hs 
rnttem esaUed la the ttwie a ^Ine.** 
mmA Is civea a dtatinetiee brand.— 
OneMw lAsBlted, ▼. Hatlrael Silver 
Ca, U H.TJUd IfI. m, 

a 0 ja.—I. T. a Hnbber Oo. ▼. ®h- 
mm SMtar Oa. 0.€U«aan.. m F. 

sta eoa 

<3«^---Chn»iac Tunnel Oa. ew Pell, 4 
Otoo. set, SII. 

m. Stewart v. E^dblgh Talley ^ 

wurn^m loxaw tm. imt. 

if eA. p tsil note If. I 


11* Mo.—St. C^uis V. HmidMn, lii 
S.W. 421, 425, M2 Ma SB- 
37 C.J. p 1261 note 20. 

la N.J.—Jersey Central PGwm- A 
I«isht Co. ▼. State Board of Tai: 
Appeals, 3$ A.2d 3»5, 353, 130 NJf. 
Law 3M. 

U. N.G.—Hinton v. Tinson, 104 S.a 
8S7, fOl. 180 N.C. 301. 

H CJ. p lOff note 22. 

ia Mo.—Bnmam v. Baalc^ 44 Ma 
34t. 340, SSI. 

N.C.—Hinton v. TSnsoru 104 S.E. 837, 
f#l, ISO K.C. 333. 

IS. U.a—0. S. V. Buriinxtoa « M. 
a R. Co., aC.Neix. 24 F.GaaNo. 
UMS, 4 DHL 207, 

4i ilJ. p 1033 note S4. 

xa Ara—Merrimac Mfs. Oa T. 

BIbhw 13€ aw. S17. 124 Arh. m 
Aim.€aB.l$18C @$1. 

IF. Ark.—Merrimac Mf^- Oow w 
3mt}h^ stipra* 
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54 C-J.S. 

lines” as a nanin^ term see the C-J.S. title 
iGises and Minerals § 3. 

Stage line. A reg^ar line of vetdcles for public 
use operated between distant points or between dif¬ 
ferent citieB.i® 

Straight line. A line free from aagnlarities or 
curvatures;^* the shortest distance between two 
points.-^ 

Other phrases are set out in the note,-^ and 
phra««s as to which more recent adjudications have 
not been found see 37 CJ*. p 1261 note 25-p 1262 
note 73. 

LDIEA. Latin, a line; line of descent.** In Span¬ 
ish law, the order of descent, whether direct or col¬ 
lateral.** 

'’Lia^a*' as the first word of maxima as to which 
there have been no recent applications see 37 CJ. 
p 1263 notes 6,7. 

UHEAGiE. Descendants in a common line from a 


* common prortnitor; prapeny; race;** line of de¬ 
scent from an ocrestor; hence, family, race, stock.** 

LTNEALu In a dirf'^t line;** proceeding in a di¬ 
rect or unbroken line;*" unbroken in course;-’5 dis- 
tingin>hed iron- “eolla^eral.”** As applied to de¬ 
scent or succession the word means hereditaiy;** 
hereditary in quality or cliaractcr;*! having an an¬ 
cestral basis or right;** in the line of succession 
through linfxige;-* p^ertaining or relating to direct 
I descent;** that which comes in a linethat which 

• subsists between persons of whom one is descended 
I in a direct line from the other.** 

j Phrases employing’ the word axe set out is the 
\ note.** 

^ LINEN. A thread or cloth made of fiax or hemp.** 

LZNEE. In maehineiy, a replaceable tube to fit 
inside an engine cylinder, a bushing for a bearing, 
or the like; a shiin.** Also the same of a WBr 
chine.** 


la Kr .—Commonwealth ▼. Walton. 
m S.W. 32S. 126 Ky. 523. 31 Ky. 
U 316. 

SI C.J. p 1314 note 41 [a], 
xa X.T.—^scatter of McCnsker, 51 
N.r.a 231. 282. 33 Misc. 446. 
fy O.J. p 130 note 71 [a] 
sa K.T.—^Matter of McCnsker. sn- 
pnu 

SL Fbzaaas 

(1> **Conditiox 2 al line" see Bound- 

erim 8 4. 

(3) "Caxred line method" see the 
Cjr.a title Pnblie Utilities 5 18. also 
II OJ. p 13 note 31. 

(3) "End lines" as a mininsr term 
tee the CJ.a title Mines and Miner¬ 
als I 8. 

i4> "I-ine of credit" see 21 C.J.S. p 
ljl4 n<>*e 12-p 1045 note 14. 

<5) of descent" see Descent 

and Distribution 3 22. 

/I) "Iiine of duty" see 28 CJ.S- p 
124 cote Sd. 

"Z^iad line" otherwise called 
‘fPlimaoll mask" defined and de¬ 
scribed see the Cjr.a title Shipping 
i 242. 

<8f "liOt line" or "property line."— 
Oace V. Chicaco. 79 N.R 294, 295, 223 
321 IM—38 CJ. p 284 note 44. 

^3) "Old-line insurance" see m- 
tmnee S 27 b. 

"Pipe Une," defined as a line 
at pijpe ranninsr upon or in the earth.; 
Wyinj with It the rlaht to the use 
Tf the toil in which it is placed.— 
3>*<t* V. Mission Transfer Co., 30 P- 
3ta 95 Gal. 93. 

^11) "Set line" see JBteh SS 1. «0. 

■a BUefc u>. 


sa Escriehe Diccionario. ) 

S*- Ky.—^Lockett v. Ziockett, 22 KW.! 
224. 94 Ky. 289. 291, 15 Ky.U 79. 

37 G.J. p 1263 note 78. 

aSm N.T.—^Zb re Herrick’s Batata 
273 K.Y.6. 103. 804. 152 Miae. 9— 
Matter of Cook. 100 N.T.S. 628. 629. 
50 Misc. 487. 

98. Mich.—^Bassier y. J. Connelly 
Constr. Co.. 198 K.W $89. 991. 327 
MiGh. 251. 

97. N.T.—^In re Herrick’s Estate. 271 • 
KT-S. 803. 804. 152 Misc. 9—Mat-; 
ter of Cook. 100 X.7.S. 628. 639, 50; 
Misc. 487. j 

9a N.T.—^In re Herrick’s Estata 273 } 
N.T.S. 803, 804, 152 Misc 9—Mat-! 
ter of Cook. 160 N.T.S. 628. 629. 50 
Misc. 437. . 

aa N.T.—In re Herrick’s Estate. 273 
N.T.S. 803, 804. 152 Misc. 9—Slat-1 
ter of Cook, 100 N.T.S. €28, 629, 50 j 
Misc. 487. I 

aa N.T.—In re Herrick’s Estate. 273 J 
N.T.S. 803. 504. Z52 Misc. 9. 


sa Mich.—Bossier t. J. Connelly 

Constr. Co., Mich., 198 N.W. 989. 

991, 227 Mica 251. 

m. IsL—state T. De Hart. 88 Sa 

805. 606, 109 Da. 570. 

37. Vbxmmm 

(1) "ZJneal consanauinlty" see 15 
G.J.S. p 976 note 21. 

(2) "Dineal descendant" with ref¬ 
erence to intestate succession see 
Descent and Distribution I 27, and 
with reference to testamentary dis¬ 
tribution see the C J.S. title Wilis I 
660. also 69 C.J. p 157 notes 64-62. 

(3) "Lineal descent" see Descent 
and DiSlnbution i 1. 

(4) "Lineal fathom" see the C.J S. 
title Weights and Measures | 1. also 
25 C J. p 676 note 27. 

(5) "Lineal heir" or "lineal heirs" 
see Descent and Distribution f 13. 

(6) "Lineal inheritance tax" see 
the CJ.S. title Taxation 9 1111, also 
37 C.J. p 1262 note 97. 

(7) "Lineal warranty" see Descent 
and Distribution I 126 b. 


31. N.T.—^In re Hemck’s Estate, an- * 
pnr— UAtter of Cook. 100 X.T.S.! 
628t 629, so aiise. 487. | 

82. N'.T.—In re HenUHtB ERUe, 27S | 
K.T.S. <08. 804. 1B2 itSae. 9—Slat-1 
ter of Cook, 100 37.T.a 688. 689,1 
60 Uiaft 487. 


L N.T.—Sidenberg v. Robertson, C. 
CN.T, 41 P. 753, 766—Claflin r. 
Robertson, C.C.N.T.. 88 P. 92, 93. 
PhnuMs employing the word "lin¬ 
en" as to which more recent adjudi¬ 
cations haye not been found see 87 
C J. p 1263 note 8 laj-Cd}. 


33, Tex.—State y- Tturria, 204 aW., 
315, 816, 109 Tex. 830, 1,.ILA.181<F ^ 


Wabatcr Eew InUDi 


ioOL "UaMf amexOma. 

36, 27.T.—^In re Hemdt’e Eetale, 878 {Ind.—Jenklne v. Idfegrette Sw 

X.T.S. 803, 804. 152 SCiec. 9—Matter j Board Se Paper CCk, ST MJB, 99^ 
of Cook. 100 17.T.S. ess. 589. 60 993, 48 Ind.App. 468. 

Mlac. 87. 187 CJT. p 1383 note IS. 
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LlNOUAlf-LIQUWATE 


UMWAXb Of vr fMartwaiBg to tka toagne or a 
toagnelik* orgao or port.** Applied to a tootli it 
means the rear or toi^ side of the UxHk** 

UME. As a mmn^ wliieli Iiiii4i to^th* 

tr, or aepartlo iMmpi; m fiait of a coo- 

atetadam^; a tit, a feofid^* 

As a rorb, to ocmpla or jom togotlier.** 

tiJOiOIiKllll. Aa aitiek o»fd for oovtriiig floors, 
iiko a oiiiprt or oikl^^h;^* a prrparmtiim of linseed 
oil and pound eoii;, iatimateljr mired ud spread 
in a mifrnm layer mmt a shmt rmgb jate ean- 
rms, and often oaed for floor elotb solidifled oil, 
ami appropriately deseribed as an article made of 
aiseii a mmpmdim and used as a Ibor eoTeriiig, as 
oiklMli.^^ Tbcre are a number of ranetlea of 
liaoleitsa ioeb as ptain Iiiioleam,^< priotod linoie- 
wm,^^ painted linolemm,*^ pranite liiioleiim,^^ plank 
limdenm, sometiines eidled oak plank linolenm or in¬ 
laid plank Unoletmi^^^ and otber kinds known as in- 
Iwd wbich are discussed in 43 CJ.S. p 1123 note 
2ifl-p 1134 note 22. 

ZdH’SEBII OHi. A prodnet of tke flax berry, used 
im the arts;** ml esqmemed from flaxsee<L*4 Ao- 


54 c.j.a 

cording to tbe emtexi, it may include botb tbe mw 
and boiled oil.** 

Lmrms. See Comn W CJ.S. p m n 0 tm m-sz 

UQUBUB. See Intoxicating Liquors § 13. 

LIQUID. As a noun, a substance in the liquid 
state.** 

As an adjective, flowing freely like water; fluid; 
not solid also, of assets, securities, etc., such as 
are cash or as can be promptly converted into 
cash.** 

"Liquid” has been held sjmonymous with "fluid* 
see 36 CJF.S. p 1033 note 83, and ‘^quor,”** 

Phrases employing the word are set out in the 
note,** 

LZQUIDACIOIf. In Spanish law, liquidation; the 
settlement of accounts or the winding-up of a busi¬ 
ness concern.* 1 

LIQUIDATE. Mr. Justice Story, in Fieckner ▼. 
Bank of United States, La., 8 Wheat. 338, 362, 5 
L.Ed. 631, referring to the contention that the word 
^liquidate” meant not a payment but an aseertaia- 


4 %. Wcb«t«r Hnr laLD. 
aa. U.6.—Swei»*oii V. Booo, D.C 
Mima, il WMmp», f«4. m. 
aa. Wmm .—city of Iwiowtwaoaco T. 
Boara of Corn'm of Ifontaoiatry 
Coaaty, ii B.S 4 IH, lOS. I 4 « lean. 
«i3.. 


(1) nuaa m eimla of dioiimstaii- 

tftkl oriaeooa** 

sikA-^roonio T. m if.w. sfs, 

$7a tn MkA la 

Kok—Morioo ▼. Stafa St N.W. SIS, 
IS K«A SIS. 

t3> **Bafoty umc.** a^ eallta a 
'*a#dte«4r a acrlco om^yoa la arlll- 
laa oiM6imtiKafca---<»ii€a#o^ E. t a O. 
Ky. Co. V. ir«3LCIr.Apa.. ISl 

aw. 4sa. 

aa. 0.a.—Taw» v, xawliiiatt a Co., 
eCFa.. ft F. lit lit. 
a& Coaa,—W«ao ▼. nmmm, il A 
fit. »S#. n Coaa. STS. 

♦X^rmaolatoa liiM^oaai coia|*^tkJa’* 
a«o SS CJ.a p ten aolo TS. 
aa. U.S.—S, Eaah a Co, V. Onias- 
teara* eCLN.T., fS F. ISl, ISl. 
tW. masr.—Unolcosi Ufa. Co. ▼. Ka- 
Tki. ? CAD. SSi, iSa 

aa. FMa naoaonm 

<11 Pifcio, aiacl«-cc4«wia liaoleoai 
tm maM by parntn^ bmwmn bmttd 
roato a iairlto tatciciaa aat a »apor- 
emmmmi tmymr of liaracwai llaotoa « 4 I 
vita oariL— 

Cmec Co. y. W. a J, Btmmm M%. Oo., 

an mji #44. 


(SI Plain liaoieum fa made by 
preasinir a yaate of mnlform color 
ttp«oii tlio barlap wliidh constitutes 
tlio bade of all llaolemn.—U. 6. t. 
Scott a West, CaMa4SS., 1«4 F. SS5, 
SS*. SS7. 

4A PsiasM Baoioiim is linoleum 
upon wmeb is printed the de3ir^ 
pattern.—0. S. ▼. Boott & West, su- 

so. PalaMl Uaoleom is linoleum 
which hfts Uaures painted upon Its 
mtrfaca—Armstrong Cork Co. y. W. 
a X Sloane Mfg. Co, CLCAK-jr.. 27 
F.Sd #44. #45. 

SI« ekwalto Uskdoam Is linoleum in 
which the paste contains masses or 
spots of different colors which re- 
■nain separate in the completed ts- 
brlc.—0. a V. Scott a West, C.C 
Mass., 1*4 r. SSS, S87. 

se, 0.a—^0. a y. Scott a west, su¬ 
pra. 

Booozlbed as linoleum made by 
ninnlnif upon the burlap paste of 
two colors in stHpes of equal widta 
and by the use of a machine the 
pastes are preyen ted from mixinigT* 
resulting In a product which has 
the appearance of a floor laid is al- 
t«^wate planks of different woods.— 
U. a y. Scott a West, supra. 

sa Minn.—atmte y. Williams. 

K.W. #41, «4X tS Minn. igS, 



SchUiJCEi, 17 C.B. #10, 634, 84 B.CJL 
617, 130 Reprint 1210. 

54. U.S.—Bisbee Xdnseed Corpoia- 
tion y. Paragon Paint a Varnish 
Corporation, aCAN.T., 06 F.2d 
4*4, 466. 

55. Minn.—State v. Williams, it# K. 
W. 641, 646. S3 Minn. 155. 

sa. Webster Mew IntD. 

57. Webster Mew IntD. 

SB. Webster Mew Int.D. 
iSbnIlaxly exprennnA 
Inyestments of a mobile clmraclar. 
—Real Estate Title, Insurance a 
Trust Co. y. L.ederer, B.C,Pa., 210 F 
710, 805. 

59, Okl .—Ex parte Bales, 174 P, 
485, 486, 42 Okl.Cr. 28, 

|6a l^ueasea 

I <i) **lnflainmable liauid” see 43 C 
J.S. p 378 note 80. 

<2> ‘XiQuid assets” see 6 CX.a p 
1033 note 30. 

(3> ''Liquid method of measure**— 
Pope y, U, S., 62 P.Supp. 468, 412. lil 
CtCl. 457. 

(4> **Liquid mixture” as synony¬ 
mous with "beverage” see 16 CJM. 
p 353 note 27. 

(5) "Liquid stick.** otherwise 
known as tankage, is refuse of meat¬ 
packing houses, unfit for human con¬ 
sumption. and used for fertlliaer and 
as hog feed.—Darling a Co. v. O. A 
12 Ct.CusLApp. 86. 87. 

61. Esmiche DiccionarioL 


*Calcaitta ' linseed."—Wider 
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n4 C.J.S. LIQVIDATB 


nent of a debt, said: “We tidnk otbennae. Its j amountt« itirkf the amnnnt e'ear and eertainj* 
ordinary senae* as given by lexicognphera, is to ] or to settle tie -lata tron r<}Jeh it may be calen- 
riear away, to lessen, debta And in common pa> j lated;-^ to asecrtain the balanve dne, to vLom due, 
lance, especially among merchants, to liquidate a j and to rrhom payable?} 
balanea means to pay it”}* Other definitions to j 
the same effect axe to pey;^3 to extinguish an in- | 


debtedness;” to disehaige;65 to settle;«« to sat- 

isfy.*^ 

Even though the statement by Mr. Justice Stoiy^ 
which has been set out above, is to the effect that 
the word "liquidate,” in its ordinary sense, does not 
mean an ascertainment of a debt, the word nevez^ 
theless has been defined as meaning to determine by 
afrreexnent or litigation the precise amount of indebt- 
edness,^s or, where there is an indebtedness to 
more than one person, to determine the precise 
amount of each;^^ to zeduee to precision in 


The word ha*^ riisso been defined as nieaisiiig to ad¬ 
just and it may, but does not always, mean to 
seD.7S 

When used with reference to business, the word 
"liquidate” usually has a slightly different significa¬ 
tion than when it is emjdoyed in other connections,?* 
and when so used, and in its general and ordinary 
sense, it means to assemble and mobilize the assets, 
settle with the creditors and debtors, and apportion 
the remaining assets, if any, among the stockhold- 
eis or owners,?? thereby ficnnanently terminating 
the affairs of the business.?* In this sense it is 
synonymous with “to wind up.”?* 


SOL U.S —^In re Coleman, D.CKy, 21 
F.Supp. 923, 924. 

Xeb —^Austin r. Tecumseh Nat. 
Bank, 68 N.TV. 628. 629. 49 Neb 
412. 59 Am.S.R. 543, 35 L..R.A. 444. 
sa Ill—-In re Klink's Estate, 35 N. 

USd 684, €87, 310 llLApp. 609. 
duo.—Belden v. Modem Finance Co., 
App.. 61 N.E.2d 801, S04. 

37 C.J. p 1263 note 38. 

Shnnaaly eoepressed I 

<1) To pay off.—Continental Ina 
Cto. ▼. Harris, 82 SW.2d 841. 843, 
1»A Ark, 1110. 

f2> To pay off. as an indebtedness. 
Ark.—Continental Ins Co v. Harris, 
supra. 

Tex.—Farmers State Bank & Trust 
Co. V. Brady, 152 S.W,2d 729, 732, 
137 Tex. 39. 

43) To pay and settle.—Gibson v 
American R. Express Co., 193 N.TV. 
274, 27S. 195 Iowa 1126. 

44) To settle and pay off.—^LeRoy 
State Bank v. J. Keenan's Bank, 253 
BlApp. 51. 59. 

ML Iowa.—Gibson y. American R. 
Express Co., 193 N.W. 274, 278, 195 
Iowa 1126. 

Mo^—Ooipfus JWxls cited la State ex 
reL Banister v. CanUey, 62 S.W.2d 
397, 399. 330 Mo. 943. 

•5. Ark.—Continental Ins. Co. T. 
Harris, 82 aw.2d 841, 843, 190 
Azk. 1110. 

Tex.—^Fsrmers State Bank & Trust! 
Co. y. Brady. 152 e-W-2d 729, 732, 
127 Tex. 39. 

•8, 111.—In re Kllnk’s Estate, 35 N. 

E.2d 684. 687. 310 IILApp. 609. 
Ohio —^Belden v Modem Finance Co., 
App.. 61 N.E.2d 801, 804. 

37 C.J. p 1263 note 42. 

67, Mo —Ooxpns Jtizis cited la 
State ex rel Banister y. Cantley, 
Hi S.W.2d 397. 399, 330 Mo. 943. 
Teen.—Martin y. Kirk, 2 Humpbr. 
529, 581. 


N.C.—Mldgett T. Watson, 29 N.C 
143. 145. 


74 L Mo—OospfBs Studs eitad ta 
State ex reL Banister v. Cantley. 
52 S.W.3d 397, 399, 330 Mo. 943. 

37 CJr. p 1263 note 30. 


68, Ark.—Continental Ins. Co. y. 

Harris, 82 aW.2d 841, 843, 190 
Ark, 1110. 

Me.—Mclver y. Bell, 105 A. 105. 107, 

117 Me. 495. 

Mont.—^Rohr v. Stanton Trust & Say¬ 
ings Bank of Great Falls, 245 P. 

947, 948, 76 Mont. 248. 

Tex.—^Farmers State Bank and Trust 
Co. V. Brady, 152 S.W.2d 729. 732, 

137 Tex 39. 

C9. Mont—^Robr y. Stanton Trust 
& Savings Bank of Great Falls. 1 
245 P. 947. 948, 76 Mont. 248. 

Tex.—Farmers State Bank and Trust 
Co. y. Brady, 152 8 W.3d 729, 732. ! 

137 Tex 39. I 

TOl Me.—Mclyer v. Bell, 106 A- 105. ■?«- Fix—Ex parte Amos. 114 
107, 117 Me. 495. - 760, 765, 94 Fix 1023. 

atatemtirtte state XJ-S-C. S. T. Metcalt 

2- J- SS* ® CW. 131 F.2a 67T. 6-9. 

39 1 , 399, 330 Mo. 943. Fla.—Ex jMrte Amoa, 114 So. 760. 

Smuszly expressed | 765. 94 Fix 1023. 

To ascertain or reduce to precision > Iowa—Corpus Juris cited in State 
m amount.—Midgett y. Watson, 29 j ex rel. Gihson y, American Bonding 
N-C. 143, 145. I & Casualty Co., 281 N.W. 173, 175, 

Ark.—Continental Ins. Co. y.! Iowa 63S. 


(1) To adjust and satisfy.—^IieRoy 
State Bank y. J, Keenan's Bank, 253 
X11.APP. 51, 59. 

(2) To adjust and gradually extin¬ 
guish all indebtedness.—Belden y. 
Modem Finance Co.. Ohio App., 61 
N.E 2d 891, 804. 


75. Del —^Esser 
A 2d ess. 687. 


y. Chimel, Ch., 80 


So. 


GLCJIl. 


71. 


Hams. 82 S.W.2d 841, 843, 190 
Ark. 1110. 

Mont.—^Rohr y. Stanton Trust & Sav¬ 
ings Bank of Great Falls, 245 P. 
947. 948, 76 Mont. 248. 

Similaily expressed 
(1) To clear up. 

U.S.—^Laidlaw y. Abraham, C.C.Or., 
43 F. 297, 298. 


Slnilarly 

(1) To gather in the assets, con- 
yert them into cash, and distribute 
them according to the legal rights 
of the parties interested.—^Peurifoy 
V. First Nat, Bank, 139 S.a 793, 797, 
141 3.a 370. 

<2) To ascertain the amount, or 
the several amountx of the liabill- 


Mo.—Corpus Juris cited la State ex < ties and apportion the assets toward 
rel. Banister v. Cantley. 62 S.W. | the discharge of the indebtednesx— 
2d 397, 399. 330 Mo. 943 | »nners State Bank & Trust Co. v. 

(2) To clear ftom obscunty—Par-j S.W.2d 729, 732. 137 Tax. 

rls y. Hightower, 76 Gx 631, 634 * 

7!2. Mont.—^Rohr y. Stanton Trust 


178. Fix—Bx parte Amos, 114 So. 


& Savings Bank of Great Falls. 245 
P. 947, 943. 76 Mont. 24S. 

73. Mo.—Corpus Juris cited in 

State ex rel. Banister y. Cantley, 
62 S.W.2d 397, 399, 330 Mo. 943. 
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760, 765, 94 Fix 1028. 
lowx—State ex rel. Gibson y. Amer¬ 
ican Bonding ft Casualty Co., 281 
N.W. 172, 175, 326 Iowa 618. 

79. Fix—^Bx parte Amos, 114 So. 
760, 765, 94 Fix 1023. 
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TitiMltaJ Tlw ««dl it a«t in The woed ii most freqaentir nwd in 

Uw Isw s »»rt sf sit,** for it is nssd in many •«»»- deserilang seeoanta see 1 CJ^ p 576 not* 32; 

«%*> simI frcqosBtly in m l <w i»» sad it kss elsims sm 14 CJA p 1188 note 67; daauges bm 

se«arsl B»sniB«s.»* Urn popsUr BMsaing mnd the I^msgss | 2; debts see 26 CJA p 5 notes 46-», 

legal import of the tern sm the same.** P 10 notes l<t-18; and demands see 86 CJr.S. p 761 

note 3L Soeh assertions, d>ligations, or smas wMi 
The word has been defined to mean adjosted;** are sought are said to be liquidated when the anHoat 

adjusted, eertain, settled with mspeet to anMwmt;** elaimed has been ascertained and agreed on, or ixnd 

settled;»T aseertsined;*• detenmned;»» fixed;»» by operation of law;*’ when agreed on fay the par- 

mdneed to e«rtmnty;»» disebaiged ;»* paid.** The ties or fixed as to the amount by the operatkn of 

teem that whieh is made oertain and mani- law ;** when the amonnt has been determined, er 

fest;*^ made eertain as to wbat and how mneh is ) the data settled on whieh the amonnt can be esl- 
dae;** and it BMsns that the amount has been as- culated;** when the amonnt ean be detenniaad 

eeiiained and agraed on by the parties, or fixed by with exactness from the sgreement between the par- 

(qMtstmn of the law.** ties or by arithmetical process or by the 


•a. lltaa.--Walsrm ▼. Pradwitlal 
iMi Os. lU H.W. SM. »S mna. 
Ma 

ai. T;.S.->PBrta w. tatsiwtata Am- 

^mmtM StrvftM, B.CM^ §4 
itio ut. 

T. Fn»4««itlal Iwi. 

tu H.W, its, m utmk, til. 

01(1 —T. Mtm Orftlii 117 
r.M lit* m, lil Oici 
mr r. Milder, It JP.M W, nX ttl 
OkL 4S7. 

If CJT. p im 41 

IPs H.M.—T. Wmmmm Cltr X*tf« 

iM ii# r. itSs iii. ii 3f.M. 
ss jLJuit fir. 

ML |f.I V. CsaaPs tt$ iL 

717s Ilfs ti Kjr.sp. ills IS iuum. 
lilt— i:rmtmk Bapktpy Oow ▼. K«o- 
• AM SSI SS4, 17 Kjr.MlPC. 

tn, 

ML T. TmMr, i BMM 

SS4 iSis 41 QmJkmA til. 

Mu t9mtL —SfcMurmy t. 174 

lf,W. t$. tM. 114 IPira M. 

S7 es. p 1144 iiol« 45. 

Mw TmiL —Ifpreiilpwi w. Imtw 

FtmiMv Oqu CiTJkpPw TS &.WM 
Situ ffi. 

it €jr. p 1144 rntm 44. 

ML Iimm.—McMiarmr IMwlL S7i 

K.W. ii. 144, 114 Ipm 14. 

MJ, — Tr^nUm Oa t . Kjm-- 

w^T. i A.M fit. Ml it 
111 

»7 es. P 1144 P©t« SIL 
MU V. OtaMu 113 Ju 

711 711. 43 4M* M AXaE. 

1414. 

fisMlnMlU Ml 

km# T. Tlctprlft. TuIcm ttaMEM 
4 Pie ISC m 

ML ▼. OmMl MS A. 

tit« f Mu 41 M«7 Al 4SC M JJbJC 
tlML 

ML 9’. OmM, Mpm. 

ML p; p OMt 

mm. MC ML 


717. Tit. 41 K.JJ5a. 411, 11 A.UiL 
1414—Trtfiton Bankincr Co. ▼- Keo- 
p«dy, I A.14 111. 214. 17 K.J Miac. 
111 . 

iP, Trentoa Baakins* Oa. ▼. 

KMaadp, aaprm. 

S7 C.J. p 1144 note 51 

44. CNl—E olwrta ▼. Prtor, M G«. 
ill. lil. 

17 CJr. p 1244 aote 54. 

SP. 0.S.—ParlDB 9. Interstate Ae- 
eemats Serrice, B.C.U 0 .. 54 F.Sapp. 
iSl SSI. 

9 . Boaseo. 14S So. 244. 
174, 1S7 lA. 414—Coyle 9 , Coyle, 
APP.U 177 So, 144. 111. 

CNkL—HalwNi 9 . Zalia Grain Co„ 127 
WM P4S, Sts. 141 <m ISl-Gae- 
per 9 . Mayer, 4S P.ld 417, 471, 171 
<m 4St. 

47 CJ. p 1144 note 4S. 

Wlien it la oertain liow mxteh is 
owiaff.—Meetrlcal Frodacta Corpo7a>. 
tloa of Orwm 9 . Ziesler Dmir 
Stomu Tl P.ld its, iSC 117 Or. 247. 

i 

9PL — Fms%M 9, Interstate Ac- 

coanta Service. D.CJf 0 ., 14 F.Sapp. 
iSl, SiC 

Ga.—DaTlea w. Tamer; f S.B.3d SSi, 
SSS, fl Ga.App. ill. 

Iowa.—State ex r^ Fletclier 9 . Naa- 
mnn, 114 K.W. SC 48, 111 Iowa 
418, 81 AXJ^ 483L 

K.M.—Miller 9 , Fziaoe Street Hie- 
Tatar €3a, iS F.M iCS, 444, 41 K. 
M. SS4. 

OPL—Nelaon ▼. Zalia Gratn COm 127 
F.M 80S. its. m C^L 181—Gas- 
pmr 9 . Mayer, 4S p.M 447, 471, 171 
Okl 457. 

Marflarty - axM—aP 
2>eelarefl Py i&e partlea aa to 
aa»<i«aiit or fixed liy e^eimtloa of law. 
—0. S. 9 . Mlwaer * JSdMy Oorpo- 
rallM, MXLWa^ PS FJM S7S, S84, 

Mw Ala.—'WIM ca 9 , MottettA MS So. 

344., S4C 314 Ala. 144. 

Cac—Uallot Statea PiMtiy A Goar- 
aaty Oa 9 . Ajmrloaii BlPsL Miaia< 
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tenance Co, of Loa Anpelea* 44 F. 
Id 484. 488. 7 Cal.App.ld iPS. 

Fla.—Oozpoa Faria dtad la Axaericaa 
Surety Cou of New Tork ▼. Gedney. 
185 So. 844. 845. ill Fla. 14. 

Ky.—Tapp 9. Tapp's Truatee. ISi fi 
W.ld 634. 535. 24S Ky. S45. 

La.—Moore t. Hamilton. Ill So. 744, 
741. IS lA.App. 430. 

Moat.—Sawyer 9. Somera Zituiiktr 
Co.. 282 P. 852, 854. 88 Mont Itf. 
N.M. — ^Bnel 9. Kaunas City Life 
0>.. 250 P. 835. 834. 32 N.M. S4, 
53 A.L,R. 367. 

Okl.—Coxpoa jnxia cited ta Wood A 
Co. 9. Sutton, 41 F.2d 744, fit 
177 Okl. 83L 

Tena.—^Third Nat. Bank 9. Ameri¬ 
can Hquitable In*. Co. of New 
York, 178 S.W.2d 415. 424. 17 Team. 
App. 144. 

Tex.—^WillMmson 9 . City of Kaat- 
land, Ci9.App., 45 S.W.ld 774. 775 
—Corpiia Faria cited 2a Alexander 
9. Berkman, Tex.Cl9.App., 8 S.W. 
2d 864. 871. 

37 CJT. p 1284 note 44. 

SfmQszly eotpreosed 

(1| Wken the amount dNte ham 
been ascertained and apreed oa— 
Sinclair Refininp Co. 9. UjWbdillR 
Motor A Supply Cow, 313 N.T.S. it 
43, 128 Mina 243. 

<3> Wh^ the amemnt haa keen 
ascertained or settled by apreemrwt 
of the parties, or otherwiae.—WS- 
liamsoa t. City of Hast land, Tex.C3v. 
App., 45 S.W.2d 774. 775. 

(31 When the amount due has 
he^ expressly or impliedly fixed 
and determined.—Insurance Ca 
North America 9. Folds, 155 BK. 711. 
783. 42 Ga.App. 306. 

Sfi. Okl.—Corpus Faria oiM ta 
Wood A Co. 9 . Sutton, 41 F.2d 744. 
70t 177 ©ki. 431. 

37 aJ. p 1264 note 6t 

9Su 0.S.—Chamley 9 . Sibley, B3# 
73 P. 484, 982, 2© aaA. 157. 
Similarly axpreased * 

Boaoeptfble of belnp made c«r4aM 
tn amount by matliematloal calcoM- 


m A* 



St C- J- s. LIQVIDATE^LIQVJDA tion 


ti 0 tt of definite mles of law;^ when it appears that 
is dne, and how much is diie;^ when it 
if eertain what is due, and how much is dne,^ and 
when it is dne.^ In order that an obligation be liq¬ 
uidated it is not necessary that it be in writing.^ 


iftfaction g 32, Intf-n .->t g if4. a?,il Set-Off and CiniT> 
terclaim g 42, al-so 57 CJ. p 432 91-]/ 434 not** 

30 . 

Phrases ernjiloying the wor»3 are se* oat in the 


An assertion or obligation is not liquidated even 
if it appears that something is due, unless it ap- 
|wafs how much is dne;^ and when it is admitted 
that one of two specific snms is dne, bnt there is 
a mmne dispute as to which is the proper amount, 
tie assertion or obligation or sum sought is regard- 
<il as unliquidated.^ 

‘•Liquidated^ is synonymous with ‘‘arranged’’ see 
fi CJJS- p 564 note 42, and "clear from obscurity" 
see 14 CJ.S. p 1199 note 59; and is equivalent to 
“settlement."* The opi)osite of "liquidated" is "un- 
liqcidated."* 

For further discussion of the term "liquidated" 
as emjfioyed in connection with specific subjects, ref- 
arenae is made to the C.J.S. titles Accord and Sat- 


note.i^^ 

-Idqtddatilng. The word “liquidating," applied 

to a business, means the closing up of the bnsine.**^ 
rather than the doing of busiuess.^^ 

LIQUluATIOK. ‘n^uquidation," a word of French 
ori^n,i2 23 not a technical term,^2 and therefore 
can have no fixed legal meanincr;^^ but it has a 
fairly defined letral meaninc:,^* and is said to be a 
term of jurisprudence,!* of finance,^? and of com¬ 
merce.!* It is said that it is fi word of common use, 
and that it mnst be accepted as it is ordinarily un¬ 
derstood.!* The term does not necessarily carry 
with it the connotation of insolvency** or that as¬ 
sets are insufficient to pay debts.*! Thus a business 
that is in tbe process of liquidation may or may 


IfDBs from factors which are or 
evfitt to be In the possession or 
fesewlcdge of the party to be charcr- 
eS.—Rifkln V. Safenovlt:^ 40 A.3d 
Ith lSt» 131 Conn. 411. 

tm Ohio.—Hno Chin Tin v. Amino 
Products Co., 48 N.EL2d 610, 614, 
141 Ohio St 21. 

a Ga,— V. S. S^delity & Guaranty 
Co. ▼. Koehler, 187 S.K. 86, 93, 36 
GaApp. 396. 

Om.—Oozpns jnxSs cited in Wood & 
Co. ▼. Sutton. 61 P.2d 700, 701, 
177 OU. 631. 

Tea--Cittpiu JWxls dted in Alexan¬ 
der V. Berfcman, Clv.App., 3 S.W.2d 
164. 371. 

37 CJ. p 1364 note 63. 

a Ga.—^Lincoln Lumber Ck>. ▼. 

Xeeter, 145 S.E. 68, 70, 167 Ga. 

«!. 

Ck L O a t ffOM JtaOm dted In Wood & 
Ca V. Sutton, 61 P,2d 700, 701, 
177 OU. 631. 

1? CLJ. p 1364 note 63. I 

4. Ga.—^Lincoln Lumber Co. v. | 

Keeter, 145 S.R 68, 70, 167 Ga. 1 

281. I 

a CaL—United States Fidelity & 1 
Oaanmty Oo. ▼. American Bids. \ 
Xalateaance Oo. of Los Anereles, j 
46 P.3d 964, 988, 7 CsLApp-Sd 688. \ 

il) A shop-keeper may produce a! 
wrtttea order for every item In his I 
«iftom«r*a bUl; sUll this does not 
Msfdate it. the other hand, i 

them may he no written proof; still j 
K the debtor has acknowledged the 
J*wt*ce of the obligation, it is no 
t easer the act of one party, but the 
of both; it is liuuldated. 
—Hmsfroees ▼, Cooke. 15 Oa. 331, 


’332—^Davies v. Tomer, 6 SJE12d 356. 
359, 61 GB.APP. 531. 

(2) An obligation msy be liQUi- 
dated, or changed, or settled, or ar¬ 
ranged, or agreed on without set¬ 
ting out the terms of the agreement 
! in writing.—^Parris v. Hightower, 76 
Ga. 631, 634—^Davies v. Tamer, su¬ 
pra. 

& U.S.—sparks V, Interstate Ac¬ 
counts Service, D.C.MO., 54 F.Supp. 
581, 683. 

Minn.—Addison Miller, Ina, v. Amer¬ 
ican Cent. Ins. Ca, 249 N.W. 795, 
797, 189 Minn. 336. 

7. U.S.—sparks v. Interstate Ac¬ 
counts Service, U.C.M 0 ., 54 F.Supp, 
581, 588. 

Minn.—Addison Miller, Ina, v. Amer¬ 
ican Cent. Ins. Co., 349 N.W. 795, 
797, 189 Minn. 336. 

a. Ga.—^ParxlB v. Hightower, 76 Ga. 
631, 634. 

S. DeL—Stata for Use of Warner 
Co. V. Massachusetts Bonding & 
Insurance Ca, 9 A.2d 77, 80, 1 
Terry 374. 

IOl Phrases 

(1) 'TAquidated account" see 1 O. 
J.S. p 576 note 32. 

(2) "Liquidated claim" see 14 C.J. 
S. p 1188 note 67. 

(3) rUquidated damages" defined 
see Damages S 3. 

(4) 'Tiiquidated debt** see 26 CJ. 
S. p 10 notes 16-18. 

(5) "Liquidated demand" see 26 C 
J.S. p 701 note 31. 

(6) "Liquidated by litsgaiion," in 
statutory provision as to time for 
proving claims against bankrupt, see 
Bankruptcy 5 426 b. 
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<7) "Sum liquidated.**—-Hhll v. 

Glidden. 89 Ma 443, 447. 

IX. U.S.—^Lyon Lumber Co, v. Har- 
risoa CCAHU 118 R2d 448, 446. 
447. 

Phrases 

(1) "Liquidating dividends" gen¬ 
erally see Corporations |i 1767*1771; 
with reference to federal income tax 
laws see Internal Revenue | 137; 
and in connection with state income 
tax laws see tbe CJ S. title Taxation 
I 1097. also 61 CJ. p 1572 note S- 
p 1574 note 82. 

(2) "Liquidating partnez^ see tho 
C.J.S. title Partnership | 1, also 
37 CJ. p 1264 notes 70, 71, and 47 
CJ. p 647 note 9S. 

12m Tenn.—Arco Co. v. Gamer, 227 
S.W. 1025 , 143 Tenn. 262—Martin 
V. Kirk, 2 Humphr. 529, 531. 

13 ; Tenn—^Martin v. Kirk, supra. 
Id, Tenn—^Martin v. Kirk, supra. 
15. U.S —^Northwest Bancorporation 
V. Commissioner of Internal Reve¬ 
nue, CO.A., SS F.2d 293. 296. 

Iowa—Gibson v. Amencan R. Ex¬ 
press Co.. 193 N.W. 274, 278. 195 
Iowa 1126. 

10. Tenn.—Arco Oo. v. Gamer. 227 
S.W. 1025, 143 Tenn. 362—Martin 
V. Kirk. 2 Humphr. 529, 531. 

17. Tenn—^Arco Go. v. Gamer, 227 
S.W. 1025, 143 Tenn. 362-*Martitt 
V. Kiik. 3 Hnmphr. 529. 531. 

118. Tenn.—Amo Go. v. Gamer, 227 
S.W. 1025, 141 Tenn. 262—Martin 
V. Kirk, 2 Humphr. 529, 531. 

19. U.S—In re Coleman. D.aKy., 
21 F.Sttpp. 933, 924. 

90u S-C—Henry v. Alexander. 194 
S.EL 649, 651, 186 S.C 17. 

SL S.C—Henry v. A l ex ande r , supra. 




UQUIDA TJON-ligriDA TOE 


mA Iwi 

TIs# ironl m MUmA m thi^ a<*t of 

mdjustiiif or asr^rtaioini: their 

wmmU or kdauee 4m oettlfui^nt or adjasst- 
ra«iit of m oiiirttlod «ec«iat;2* reiliiation on »s- 
miM ai}4 diorlmrfi? of As uM*<i in the 

bw fwmUlj it sipiito to clear ap, as by settle- 
mmt m4 pmymmtA* 

The erdiMtj sense of the aord, as pven by lexi- 
aa^prmi^bm, is to dear away, to lessen, debta.^^ 
WiUi retepmm to an obligation, it means p&yment 
and aaliifaclion pa^'inent, satisfaction, 

or collofttcm;^^ a statemctil and adjustment of the 
dblipilkm by tbe parties interested.^® 

In its gesieral simse, liquidation means tbe act 
m of winding up tbe affairs of a firm or 

eoaspany by getting in tbe assets, settling with its 
debtors and euediloia, and appropriating the amount 
of profit or loss.^^ liquidaticai is not a ieebnimLl 
i^atus wlueb ean be assumed or disourded at will 
by a company; it is an existing eondition brought 
about by MMrmMtwe action, the nomiai and neces¬ 
sary result of which is the winding up of the hxt^- 
ncsi of the cimapany.*^ 

^liquklatiim’’ is aqulralaoit to, em synonyiuous 
with, “extinguidiinimt” see 35 C J.S. p 204 39, 

and is dbe antitbmia of 


54 C.3.% 

Under various rcTenue aeis, both federal and 
state, a dividend is taxable only if it eonatilulii 
income and not if it is a distribution in eompleti m 
jmrtial liquidation of a corporation. In detmnmiii- 
ing whether a dividend is iniKime or is a distribh 
lion in liquidation it has been necessary to construe 
the meaning of the word ^^liquidation” as it is me4 
in this connection in revenue acts. For adjndiiuh 
tions with reference to federal revenue acts sac 
Internal Eevenne §§ 137-140; and with refeiroce to 
state income tax acts see the C.J.8. title Taxation I 
1097, also 61 CJ, p 1572 note 8-p 1574 note 32. IW 
trmtmmt of the subject of liquidation of corpo¬ 
rations generally, and specific businesses and Cf^po- 
rations snch as banks and insurance companies, ace 
the title indexes to the titles Corporations, 
and Banking, and Insurance. For reference to oth¬ 
er particular m|q>lieations and specific uses of the 
term consult the Descriptive-Word Index. 

Phrases mploying the word are set out in the 
note.*^ 

XffQUlDATOE. A generic term.*5 In one sense it 
means a person appointed to carry out the windi^ 
up of a company.*® It is also used to describe the 
character of a business, and when so employed it is 
broad and comprehensive enough to include a col- 
leetkm business.* 7 


ai. a.C—V. Al«xati4er. au- 

Uim. 

ax« Va—Craea^ca-Teiry Co. v. 
Fowelt 22 aitld It. 34. tu Ta 
212 . 

27 Cjr. p 12SI note ii. 

Toow—MartUi v. Klrit 1 

lit, its. 

m iiida.—^la re Uwrsors mstata 
3il H.W. m, tft. 17i ltl«^ 4SS. 
Mlau.—^Touoa V. MawUia. i H.W.sa 
111, Sia isiaa lit. 

aa. 0.S.—ta re Odeaiua B.CJXj., 
It WJSapfi. m%, tI4. 

Wfn Ta---42teaaiodt-T«rrv Oo. v. I 
r^wm, ws uMM u, 14, tm m 
III. 

rtm text Wtatesatat hmA Its iwiatu 
la ma optiyba hy Mr. SmvUte Storr 
la floctatr v. B s aU of Ualtca Slates, 
i Wlkcat lit. 341, S hM. mU 
in^Mfsaeo to tike SMUii^ of tiM 
wasi **tiuaiaato.**--Wl^fcai®i^ v. 
irawt, m, f a.c^ m stt, m cjs. 
ft, m E*JML t#4--Ia m iMmmm. 2Xe 

ai r»*** tat. 

m WiTOi,—Area O. 's. 2tl 

aw. I«2f, 111 tWtta. MI—IMkithi 

e. lont I Hwpikr. SM. SlI, 

aa Omt—iteasitt V. €ibr wmm a 
Wrwwt CM, XM A. U% Wm, HI 
daaa «lf. 


30. Me.—^Mcl>Uaii ▼. Oofton, i Me. 
347. 349. 

81« 0.a—Bcretta ▼. Commissioner 
, of Interaal Reretiue. C.C.A.Tex., 
Ill g.24 452, 414—Northwest Ban- 
<^»porati<m ▼. Commissioner of 
mtemal Eevenue, CC.A., 88 F.2d 
293, 294~-4lorpas JWris c,tod ta 
Stem V. Harrison, D.C.Hl., 55 F. 
Swop. €17, Ill-Horn Sc Hardart 
BalclQS Co. V. U. S., D.C.Pa., 34 F. 
Sopp. 89, 90—In re Coleman, B.C. 
21 F.Sapp. 923. f24. 

Oa.—Dearlso v. Mobley. 143 aEL 915. 

920, 33 GsLApp. 313. 

Mina.—Toun« r. BieiMa, 9 N.W.2d 
313. 31«. 215 Mian. 111. ' 

Moat.—Gllaa v. Barker, 254 P. 174, 
177, 78 Moat. 357—Rohr v. Stan- 
loii Traat St Savings Bank of 
Oreat rails, 245 P. fit, 948, 74 
Moat. 218. 

aC-—OoKpaa razM otM la Henry v. 
Alaxaiider, 1»4 S.E. 449, 451, 184 
S.e 17. 

Ta,—Crad5o<dc-Terry Co, t. Powell, 
22 aMId 30, 34, m Va. 242. 

37 tu. p 1245 note 83. 

tISNft IJkapMatSoa of a bnsiaeBs Is 
tlie wiadme ap or settling with 
etamtoia and debtofm.—Wilson v. 
mprnier Court la imd for Banta 
dsia CMwaly. 41 P.M 284, 233. 3 
CMtad til. 


33. U.S.—Horn Sk Hardart Baking 
Co, V. U. S.. D.C.Pa., 34 F.Sapp. 
89, 90. 

Or.—Cobb V. Galloway, 119 p.2d 394. 
903. 187 Or. 604. 

33. H.S,—Glenn ▼. Courier-Joarael 
Job Printing Co., CC.A.Ky., 127 F. 
2 d 820, 824—Mascot Stove Co. v. 
Commissioner of Zntemal Reve¬ 
nue, C.C.A.. 120 F.2d 153, 154. 

34. Pltzaaea 

(1) “Complete liquidation** of a 
corporation deUned within the mean* 
lag of federal internal revenue acts 
see Internal Revenue § 137. 

I <2) “In liquidation,** 

Ark.—Burr v. Williams. 20 Ark. Xfl. 
188. 

Miss,—Fairchild v. Grand Gulf Bank, 
4 Miss. 597. €04. 

(3) “liquidation board" of a state 
see the C.J.S. title States § $4, aloe 
59 CJr. p 119 notes 32, 33. 

(4) “Dlqaldation of estate" unte' 
the bankruptcy laws see Baaknipt- 
cy I 8T4. 

<S) ''Partial liquidation" as esa- 
ployed In federal intensal rsraaae 
acts see Internal Revenue 5 133. 

3B, Or.—Uquidators v. CUftxm, $M 
P. 15X 153. 132 Or. 448. 
aa Black lUD. 

37 C.J. p 1285 note 3S. 

37. Or.—^Uquidators v. CHftosu Me* 
pra, 
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u C.3.S. 


liquor—LI8 


UIQTIOE, A eollective tpiin,38 its significance in- 
elading the plural as well as the singular.88 Jt is 
fiefned by standard lexicographers as a liquid;40 a 
fluid substanee;^! any liquid sub««tance,<- as water, 
fcilk, blood, sap, juice, or the Iikc-;^3 a decoction, 
ffolTiiSon, or tincture;^* a strong solution of a par¬ 
ticular substance used in the industrial arts.^3 

It is said in Intoxicating Liquors § S that unless 
a different meaning is given the W’ord “Iiquori* by 
statute it ordinarily is understood as meaning in¬ 
toxicating liquor. However, it has been held that 
the word ^‘liquor,’’ in its most general sense, includes 
both intoxicating and nonintoxieating liquors,<8 and 
does not necessarily exclude nonintoxicating liijuois 
a&d beveiages.^7 In this sense it is defined as any 
beverage, as temperance liquors or those not intoxi- 

rating.^3 

"Zdqnoz^ has been held to be synonymous with 
**lk[uid*' see ante p o62 note 59. 

Malt liquor. The term "malt liquor” is defined 
genexally, and is discussed as an intoxicant, in In¬ 
toxicating Liquors § 9. All malt liquor is alcohol¬ 
ic,^* but is not necessarily intoxicating.*® "Malt 
l^iuor” is a generic term,*! and includes both non¬ 
intoxicating and intoxicating liquors,*3 as well as a 


malt liquor induct, whether or not intoxicating,** 
Oth:r phrasi'jk ore <»ut in the note.** 

LIQUOBICE. The dried rr>ot of the plant Gly^yr- 
i rhiza giu}»ru or an tnH.i it, uacd in medicine 

as an ex]»ectonii:: and a 3a\at5vt.-; al^o in bnrwing, 
in fiir%on«g in eonitctinixi ry, etc. Also 

sftelled •‘licorii*e.**'5 A well-known article of eom- 
merce.2* 

L IRA - The name of an Italian com.*^ 

US. A suit, action, controversy, or dispute.** 

Lis alibi pendens. A suit pending elsewhere.** 
As a method of pleading the pendency of a suit in 
another court see Abatement and Bevival § SI. 

Lis mold. In the Homan law, as used in rules of 
evidence, a term which was applied strictly to the 
cominenceinent of the action and was not referred to 
an early period of a controvert,** but in our law 
the term is taken in the classical and larger sense ot’ 
controversy,*! and is understood to mean the com¬ 
mencement of the controverty^^ !H>t the com¬ 
mencement of a suit-®* 

Lis pendens. See post 


aa Ga.—Wilburn v. State, 68 S.E. 
IfO, 461, 8 Ga App. 2S. 

m Ga.—Wilburn v. State, supra. 

40. Ill.—City of Chicago v- Hurpby, 
144 XR 802. 803, 313 lU. 98. 

«L Ill.—City of Cbicaso y. :iCurphy, 
supra. • 

4a Ala—^Newton v. State, 175 So. 
862. 863, 27 Ala App 492—^Benton 
T State. 13C So. 428, 429, 24 Ala. 
App. 441. 

OU—People V. Draper, 22 P.2d 604, 
695. 134 CaLApp. 1. 

tna ,—parte Bales, 274 P. 485, 
456. 42 Okl Or. 28 
37 C.J. p 1265 note 88. 

4a Ala—^Xewton v. State, 175 So. 
862, 563, .27 Ala.App 492—Benton { 
▼. SUte. 136 So 428. 429, 24 Ala 
App. 441 

Okl.—Ex parte Bales, 274 P. 4S5, 486, 
42 Okl.Cr. 28. 
t7 C.J. p 1265 note 89. 

4a Xeb.—Luther y. State, 120 XW. 
123. 128. 83 Neb 455, 20 LHA., 
X.S. 1146. I 

4a X**b—Luther y. State, supra j 

4a Ark.—Kinnane v. State, 153 $. 

W 264. 106 Ark. 337. 

33 C.J. p 495 note 65. 

mie of adjeetiye HlxLtoxlcat’Xilf*’ 

“If the word liquor' almys means 
^Intoxicating liquor,’ why add the 
adScetive at alir—State y. Malone, 
192 aW.2d CS, 71. 238 Mo.App. 939. 


47. Miss—Crane v. State. 128 So 
579. 552, 157 Miss 548 
Ho.—State v. Malone. 192 S.W.2d 68. 
71, 238 Mo.App. 939. 


(5) *Xlquor saloon" sea Intoxicat¬ 
ing Liquors 8 IS e. 

(6) "Liquor shop" see Intoxicatinir 
Liquors 8 15 a 


48. Ala.—Benton y. State, 136 So. 

428, 429, 24 Ala.App. 441. 

Okl.—Bx parte Bales. 274 P. 485, 
486, 42 Okl.Cr. 28. 


i 


49. InaT.—U. B. v. Cohn, 62 S.W- 
38, 44, 2 IndT. 474. 

50. Ind.T-—^U. S. ▼. Cohn, supra. 


51. Ohio— Za Follette v Murray, 91! 
XB. 294, 295, «1 Ohio St. 474—j 
State ex rel. Guilbert v. Kauffman,' 
67 X.B. 1062, 1063, 68 Ohio St.! 
635. 


(i) "Liquor store" see Intoxicat¬ 
ing Liquors 8 15 d. 

"Liquor tax certiflcats" see In¬ 
toxicating Liquors 8 187. 

(9) "Spirituous liquor" see Intox¬ 
icating Liquors 8 11. 

(10) "Vinous liquor" see Intoxi¬ 
cating Liquors 8 12 

55. Webster Xew Int.D 

Sa "l^uozioe pastuUes" 

U.S—Heide v. Wallace db Co, CC 
X.J, 129 F. 649. 651. 


sa Ill.— city of Chicago y. Murphy, 
144 X.B S02, 803, 313 Ill. 98. 

Ohio.—^La Follette v, Murray, 91 N. 

E. 


57. Black L.D. 

Mo—State ex rel. Hamilton \ 


294! VsV:Tl oZ si' 474- i 
State ex rel. Qiulbert v KaufTmen.' “ ’ <»<- 


b V t awm V mama ^ a a 

67 X.R 1062. 1063, 66 Ohio st i * 

635 I 

33 C.J. p 495 note 56. 


59. Black L.D. 


I®** —^Westfelt y Adams, 42 S, 

53. Ind.T—S y Cohn. 52 SA\ 1 IS! 37 ^ 

38, 14, 2 Ind T- 474. ' 

j d. X.C.—estfelt V. Adams, supra. 


54. Phrases I 

(1) "Alcoholic liquors" see Intox- < 

Icating Liquors 8 6. | 

(2) “Fermented liquor" see Inlox-j 

icating Liquors 8 6. ' 

<3) “Intoxicating liquor" defined \ 
see Intoxicating Liquors S 1- | 

(4) “Liquor dealer" see Intoxicat¬ 
ing Liquors 8 !9. ] 


Tex—Mutual Reserve Life Ins 
Co V. Jay, 109 SW. 1X16, Ills, 
50 Tex.CivApp 165. 

63. X.O.—Rollins v. Wicker, 70 S.B. 

934. 935. 154 X.C. 559. 

49 C.J. p 1121 notes 65-S7. 

‘Post litem motam" see the aJ.S. 
definition Post, also 49 CJT. p 1121 
notes 78-8L 
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54 C.J.S. 


LIS PENDENS 

TMs. Tit!** ir.clude'i effect of pendency of actions to subject property involved therein to the power o: 
*h £ jrt the c<mtmuance of the litigation, so that it shall abide the result, ^\hat proT>vrtv m-iv Ijc 

«'hat constitutes pendency of suit for such, purpose_; necessity of notice, and requisites aiij suf. 
fi utney os notices of pendency of action, and filing and service thereof; and ujieration and tfitct <.if pen - 
and of notice thereof on rights of purchasers and others as to propiertj the subject of 

actitw*. 

MatUB» ns* in thin IWi, t*«*t**l »l»ewh«s In tIUs work, sen Oewriptive-Wonl Indei 

Analysis 

1. m GEirailAL. II 1-16 

n. COWfEirCllIElfT of LIS pendens, §117-27 

m. CMJNTIMIIANCE OE DDIATION OF MS PENDENS, AND CANCEMiATION OE MODIFIGA- 
FION OF NOTICES, || 28-37 

I¥, OPEEATION AND EFFECT OF MS PENDENS, §§ 38-51 

¥. EIGHTS AND MABIMTIES OF FEESONS AGQUIEING INTEEEST, §§ 52-56 
¥1. PLEADING AND BYIDENCE, ii 57-58 


Sub-Amlysis 


L 


m 0JOTBm,.Mr~p 570 

I 1. nature, and source of doctrine—p 570 

2. - Effect of actual notice— p 572 

.- Statutory proYisions io general—p 573 

4 Essentials and existence of lis pendens—^p 574 
5^ -jurisdiction—p 574 

£ - Description of property in pleading—^p 575 

7* Probity subject—p 575 

g. - Negotiable paper, bonds, st’oeks, mortgages—p 576 

9 , Proceedings to wfaicti rule applies—p 577 
It. —— Cancellation or refonnation of conveyances — ^p STB 
IE - Divorce prcKrecdings— p 578 

12. - Foreclosure Or enforc^ent of liens —p 579 

13. - Partition—p 579 

14, —— Specific performance—p 5^ 

15, - Suits to set aside fraudulent conveyances, creditors* Mils, and similar pro- 

ceeding’S^—p 5^ 

14 -Other actiems and proceedings— p SSO 


a CQMMmmmMm of ms f^bess— p m 

§ 17. la genera!—p ^3 
18. Comsnofi-law rules—p 

If. -- Serfiem of fr«:^ m appearance—p 584 

Filinf of Ml or c^iplaint —p %5 
21. Statutes rckting to ccaiiiii«icaaeiit of action—p 585 


Sec also ileacriptive word Index in tbe back of this Volume 
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54 CJ.a LJS PENDENS 

XL OOlDtfENCElCBNT OF LIS PENDENS— 

§ 22. Notice prescribed by statutes—p 5S6 

23. -Actions and proceedings to which app!icable—p 590 

24. -Time of filing—p 594 

25. -Form and contents—595 

26. -Additional notices; amendments—p 596 

27. -Filing and recording—p 596 

HL CONTDiXTANOE OB DDBATION OF US PENDENS. AND OANOELLATION OB MODIFICA¬ 
TION OF NOTICES—p 597 

§ 28. Duration in general—p 597 

29. Necessity of prosecution in good faith—597 

30. Abandonment or dismissal of actioTi—^p 59S 

31. Settlement of suit—p 599 

32. Qiange of venue; transfer of suit to another county—p 599 

33. Death of party—^p 600 

34. Effect of amended or supplemental pleadings—p 6C0 

35. Loss, destruction, or withdrawal of papers—p 600 

36. Judgment or decree—601 

37. Cancellation or modification of notices—p 605 

IV. OFEBATION AND EFFECT OF IJS PENDENS—p 610 

§ 38. In general—p 610 

39. Nature and form of decree or judgment as affecting—p 611 

40. Extent of notice—^p 612 

41. Property subject—^p 61S 

42. Persons affected in general— p 616 

43. Purchasers and encumbrancers—p 617 

44. -Purchasers and encumbrancers prior to pending action—p 619 

45- -Purchasers at foreclosure sale—p 622 

46. -Purchasers from purchasers pendente lite—p 622 

47. Lessees and persons in possession under party—p 623 

48. Attachment and judgment creditors—624 

49. Persons not daiming under party—p 624 

50- -Purchasers at execution or judicial sales—p 624 
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LIS PENDENS 

j. nr oEirE&Aii 


54 C.J.S. 


I 1 


$ 1. Definition, *nd Source of Doc¬ 

trine 

M, In general 

h. Heatons for, and foundation of, doc¬ 
trine 

c Status and construction of doctrine 


a. la OMMial 

Tht Oactrin* •# «• »«« *»••" »» 

nirMHcttan. pmnr. tr cwttrol which « court ■cuul'ao 
a««r ■rooirty Involvod In « tnlt, ponUinfl lU enntinuonco, 
one until llnol JuOtmont thoroln. UnOor tWo Oo^lno 
on* who ownUroo « Intwao* In pronorty ponOloo iWa^ 
tion in matlw thorolo tohoo oubjoct to tbo moult of 
ouch utlaation. 


**Lis pendens" literally means a pending suit;! 
and die doctrine of Its pendens Has been defined as 
the jurisdictk«, power, or control which a court ac¬ 
quires orer property involved in a suit, pending the 
continuance of the actiwi, and until final judgment 


therein.* It denotes those principles and rules of 
law which define and limit the operation of the com¬ 
mon-law maxim, to the effect that nothing relating 
to the subject matter of a suit can he changed whik 
it is pending:* and, subject to certain limitations 
and qualifications considered infra §§ 3ft-51, one 
who, with actual or constructive notice of the pend¬ 
ing action,* acquires frmn a party thereto an in¬ 
terest in the property, involved in a litigation in a 
court having jurisdiction of the subject matter and 
of the person of the one from whom the interest is 
acquired, takes subject to the rights of the parties 
to the litigation as finally determined by the judg¬ 
ment or decree.* This rule with the principles gov¬ 
erning its application and limitations is technicall) 
known as the doctrine of lis pendens:® but the term 
"lis pendens” is sometimes employed with a mean¬ 
ing other than this technical one as a substitute for 
the expression "pending suit.”’ The term “lis pen- 


1. ru.—latanuedtary nb««* 
iwmtloa V. McKay. Ill So S»l. 
ts na. 1«1—1>* 

IM So. 141. 1«». » ”■ 

lit — ^Moom V. Belle, 17« >.E. ***. 

Itl. Sll nl Ml—People •* 
O-Coauor v. City of Chicaso. « N- 
E.J4 !•(, »7. ni-A-pp. 
Sdilavone v. Aahton. !•* IltApp. 


Pat _S»rous& Ilf Tfcllty ▼. 

A&rm, SI Pa.Pi*t A Co. 
U%, 24S, 27 Del.Co. 2«5. 

U CJ. p 4 oote % 

Sk o oKte P oy egy Im oofoyt** 

▼. BV tiouii Union 
Tmnt C.eA.Mo.. «4 WM SIS, 
certloimri 4«nS«4 54 S.Ct. iX* 
tn U.s. 443. 71 um. SiSS. 

Mo,—Troll y. St. Lomin* aW. 117* 

in, 2m Mo, «2i. 


—Imt«rm«4lnry flnonc# Cor- 
pnmtMi T. McKor, ill Bo. S31. «3 
na. Ifl—Dt Fm*» ▼. CtiittTe 145 
So, lISv m W Fla. 7t. 

Ga.—Oloman t. Law. 154 S.E. 445, 
4li, 174 oa. ttA t4 A.L.It i»4— 
Blot, Si a®. i7i, 174* 
m 09^ 3*5. 

3Pa»—Co«ni*i«»4woaltli ret v. 

KMllT, ISS A. 3*7. SIS. 32* Pa. 173 

_Bnmar v. St. MidbaoP* Grotk 

Catkollc Ckurdi* 114 A. 119. 372 
Pm. its. 

UMiA,— w. Bait Lake Talloy 
Loam A Tnial Oim 47 F. *4S, 447* 
n Its. 77 Am,ast tSL 

^ la-^Moom T. SS^liCe iff HJL 444* 
StS lit 5iS—P nioIo «x 43Kkm- 
nor V. aty of OMoMPow M ’MM.M 
m W mJkmA St4—MMwrnma y. 
Jyek^ m ntAm tu, 

BrnMam A In* 


CM. y. Mnos; is mMM 


414. 413, 22S K.C 726, 1S8 A.L-R. . 
143S. 

Pa,—Borough of 'Romm Valley ▼. Rose 
Valley Acres, 31 PmDiaL A Co. 
241. 27 I>el Co. 105. 

• Peiwlente lite nihil innovetur*' Se- 
flned yenermlly see 4S CJ, p 781 
note 44. 

Mood tm» to tha van oaamot he 
oom^fwad by a party directly inter¬ 
ested in a judicial proceeding affect¬ 
ing title to realty i>endente lite.— 
Whitehurst y. Abtiott, 33 S.E.2d 129. 
m N,C. 1. 159 AL.R 380. 

4b N.C.—^Whitehurst v. Abbott, su¬ 
pra—Jfarrett v. Holland* 194 S.E. 
314* 213 N.C. 428. 

38 CJ. p 9 note 42 [d3. 

Effect of actual notice see infra § 2. 
Pendency of action as notice see in¬ 
fra f 44. 

Sb U.S, — Ken-Rad Tube A Lamp 
Corporation, Owensboro. Ky. v. Ba- 
deau. D.C.Ky., 55 F.Supp. 193. 

Ala.—Oozpns yusis uRad In Garrett 
¥. Federal Land Bank of New Or¬ 
leans* 194 So. 534. 531. 239 Ala. 
Ifi —€&epmm ywrin etted in Patton 
Y. Barden. 148 So. 804. 847, 227 
, jgy—First Avenue Coal A i 

Lumber Co. v. Rimer* 133 So. 589, | 
222 Ala 515. 

Ark.—€S 0 «pmi JUiis quoted in Mitch- 
«U Y. Federal Land Bank of Bt. 
Ufmim, 174 S.W.3d 471, 475. 344 
jyric. 253—First State Bank of 
BnmAEa Springs r. Cook. 94 S.W.2d 
614, Ifl Ark. 213—Hobbs v. Len- 
on, if aw.td A 191 Ark. 549. 
fTa—^Intermediary Finance Corpora- 
Y. McKay. Ill So. 531, tS Fla 

19L 

Ga—Ingrain A Le Grand Lumber 
Ga y. McAlIlsbnr. 4 aM.2d 553* 138 


Ga 424—Coleman v. Law, 154 S E. 
445, 170 Ga. 904. 74 A.L.R. €84 
Ill,—Moore v. Zelic, 170 N.E 444- 
338 III. 583—Weber v. Kemper. 154 
N.E. 339, 320 III. 11—Schiavone y 
A shton. 369 IH.App. 386. 

Iowa—Stiles v. Bailey, 219 N.W. 137. 
205 Iowa 1385. 

Ky —Jones v. O’Connell, 33 S “W.id 
290, 237 Ky. 219—Jackson’s Heim 

V. Willsoa 10 S.W.2d 816. 224 Ky 
211 . 

Neb.—Stanton y. Stanton. 18 X.IV 2d 
€54. 146 Neb. 71—Gerpus JUrM 

cHed in Hadley v. Corey, 288 N.W, 
824. 832. 137 Neb. 204. 

Va—Bray v. Liandegrea 172 S.E 
262, 161 Va 699. 

W.Va.—Central Trust Co. y. Harless. 

152 S.E. 209, 108 W.Va 618. 

38 C.J. p 4 note 10. 

Character of property subject see 
: infra §§ 7, 8. 

Inception of 11s pendens see Infra 
$5 17-27. 

Persons affected by Iis pendens net 
infra || 42-51. 

Jurisdiction of person or subject 
matter see infra § 6. 

Otherwise stated 

The doctrine of lis pendens is that 
he who purchases property pending 
a suit in which title to it is la* 
YOlved takes title subject to the 
judgment or decree that may be 
passed in such suit against the per- 
fiNon from Yirhom he purchases.— Pi* 
cerne y. Bedd, R.I., 47 A 2d 944— 
Bnghtman v. Brightman. 1 R.L 113- 

6, Ky.— Roberts v. Cardwell, 157 K 

W. 711. 154 Ky. 483. Ann.Cas.i9l5C 
515. 

38 aJ- p 6 note 12. 

7. Ala—^Alabama G. S. B- Oa Y. 
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is al 5 f> sometimes used to indicate the ;»hra»e 
rictice of lis pendens,*’ as discussed infra g 22, but 
rhc distinction between them is th'it the former is 
a cr/ininon-law term and the latter i^ regulated by 
statute.® 

M^in and /iw/.'ry. The doctrine of lis penduis 

an ancient one,® and, while it is commonly re¬ 
ferred to as having first been formulated by Sir 
Francis Bacon in 1618 as the twelfth of his “Ordi- 
narxes in Chancery,its exact origin is difficult 
ro detennine.il It was not peculiar to courts of eq- 
uity.i® and it was common to courts both at law 
*nd in equity before it was promulgated in the “Or- 
‘hnanccs in Chancery.”!® has been said that the 
doctrine of lis pendens is older in law than in eq- 
uitjt^^ and was adopted from the common-law courts 
.n analogy to the rule existing in real actions to the 
effect that, if “defendant aliens after pendency of 
^he writ, the judgment in the action will overrule 
uch alienation/’ ^ 5 

A mecJujnic's lien has been likened to lis pen- 
icns-i* 

b, Seasons for, and Foundation of, Doetzine 

The doctrine of lie pendens is generally regarded aa 
toeing based on public policy and convenience, Irrespee- 


S 1 

live cf notice; ard With respect lo its applieaticn to a 
purchaser perdente lite is regarded as a phase of the 
law of res judicata. 

It is O’*mmoiily (2 that thy ■! xiniiy mf lia pui- 
dtns Laced on cor&:.ltTrats.^n5* of jr.iMic 7 «:hc 5 * and 
cc/nvcnicnce,'^ which f^«rbid a hligr.nt to give rights 
to others, pending the litigation, as to affect the 
proceedings of the court then p-iigre&sing to en¬ 
force those rights.i® the rile being ncce&ixry to the 
administration of justice in order that decidions xn 
pending suits may he binding and may be given full 
effect,!® by keeping the subject matter in controver¬ 
sy within the power of the court until final adjudica¬ 
tion,®® that there may be an cml to litigation,®! and 
to preserve the property that the purpose of the 
pending suit may not be defeated hy successive 
alienations and transfers of title.®® 

Noiice, The doctrine of lis pendens is frequently 
spoken of as one of implied cr constructive notice.®® 
However, according to many authorities, the doc¬ 
trine is not founded on any idea of constructive no¬ 
tice,®^ since its true foundation, according to such 
authorities, rests, as has already been stated, on 
principles of public policy and necessity, and, there¬ 
fore, lack of knowledge or notice of the pending 
suit is of no consequence.®® For practical purposes, 


Thomas. T So. 762, 89 Ala. 294, 18 
AXDS.R. 119. 

'^1 C.J. p 6 note 13. 

ippUcatxon to another action pend- 
.ng as defense to subsequent ac¬ 
tion see Abatement end Revival 
fi 17-81 

a Colo.—^Empire Land & Canal Co. 
T Enffley, 33 P. 153, 154, 18 Colo. 


% ILL —^Piceme ▼. Redd, 47 A.2d 
904 

C J. p 6 note 20 [b3. [c]. 

**Tha law of Us pendens stems 
tack to tile Soman law where the 
rale was 'a thing concerning which 
^h«re is a controversy is prohibited 
during suit, from being alienated.* 
The same rule was formulated and 
adopted by Ixrd Bacon, thereafter 
becoming firmly fixed in the Eng¬ 
lish law, inherited by us as a part 
:f the common law.*'—^Massachusetts 
Bonding ft insurance Co. v. Knox, 18 
5E.2d 436, 438. 230 N.a 725, 138 A. 
UR. 1438. 

Uh X.C.—^Massachusetts Bonding & 
Insurance Co. v. Knox, supra. 
Pa-HEkHtpos Jtuds dted in Borough 
of Rose Valley v. Rose Valley 
Acres, 31 Palhst. ft Co. 281, 265, 
27 l>eLCo. 105. 

RX^Pieeme v. Redd, 47 A.3d 906. 
If CU. p 6 note 17. 

32. N.T.—Holbrook ▼. New Jersey 
Zhic Co„ 57 N.T. 616. 


12. N.T,—^Lamont ▼. Cheshire, 65 
X.Y. 30. 

13. Mo—^Bristow ▼. Tbackston, 86 
SW. 94, 187 Mo. 332, 106 Am S R 
472. 

38 C.J. p 6 note 20. 

14h Mo.—Mcllwrath v. Hollander. 

73 Mo. 105. 39 AmR 484 
38 C.J. p $ note 21 

15b Fa—Goxpns Jnxis quoted in 
Borough of Rose Valley v. Rose 
Valley Acres. 31 Pa DisL ft Co. 
261, 265. 27 DeI.Co. 105. 

38 C.J. p 6 note 22. 

IR Ind—Spnngston v. Wheeler, 5S 

S. W^ 658. 660. 3 Ind.T. 388. 

Okl—Sawyer v. Shick, 120 P. 581. 
30 Okl. 333. 

17. Ala.—Cozpns Jiuls cited in Bat¬ 
son V. Etheridge. 195 So. 873, S77. 
239 Ala. 535. 

Ill.—^Schiavone v. Ashton, 269 IR 
App. 386. 

Neb.—Stanton v. Stanton, 15 N.W. 

2d 65 i, 146 Neb. 71. 

N.T.—Kestler v, Weissenfels, 2S6 N- 

T. &. 790. 247 APP.DIV. 8 SS. 

RL—Picerne v. Redd, 47 A.2d 906. 
38 C.J. p 6 note 23 

1 & Ala.—^Batson v. Ethendge, 195 
So. 873, 239 Ala. 535. 

19. Ill.—Schiavone t. Ashton, 269 
111A.PP. 366. 

N.C.—Jarrett v. Holland, 196 S.EL 
314. 213 N.C. 428. 
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IIV.Va—Central Trust Co. ▼. Har¬ 
less. 152 SE, 209. 108 TV.Va 618. 

I 2S C.J. p 7 note 24. 

20. N.C.—Massachusetts Bonding ft 
Ins. Co. T. Knox. 1$ S E 2d 436. 
220 X.C. 725, 138 ALR 143«. 

SL Ala.— V. Lewia 145 So. 
330. 2.” Ala.App. 369, certiorari de¬ 
nied 14S So. 332. 226 Ala. 633. 

Ill —^Schiavone v. Ashton, 269 Ill 

1 App. 3S6. 

I 38 C J. p 7, note 23. 

122. Ala—First Avenue Coal ft Lum¬ 
ber Co. V. Rimer, 133 So. 589, 222 
Ala 543 —^Willis v. Lewia 148 So- 
330, 25 Ala App 369, certiorari de¬ 
nied 148 So. 332, 226 Ala 633. 

Neb —Coffin v. Old Line Life Ins 
Co, 295 N.W' S>54. 138 Neb. S57— 
Hadley v. Corey, 288 N.W. 826, 
137 Neb 204. 

!N.T.—Hovey v. Elliott, 23 N.R 475. 

I IIS N.T. 124, reargument denied 

; 23 N.R 980, 120 N.T. 37. 

5S C J. p 7 note 26. 

23. Ga—^Ingram ft LeGrand lum¬ 
ber Ca T. McAllister. 4 S.R2d 668, 
188 Ga 626 

i Iowa—Olson v. Lelbpke, 81 N,W. 

I 801. 110 Iowa 594, 80 Am.S.R 337. 

j38 CJ. p 8 note 97. 

: 24. Ala—^Batson v. Etherldga X95 
So. STS, S77. 239 Ala 535. 

N.T.—Kestler v. WTeissenfels, 286 N. 
Y.S. 790, 247 App.Div. 588. 

|38 CJ. p 8 note 28. 

iss. RL—Picerne v. Redd, 47 A.2d 
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St if ordinarily iimnatefial wfectlicf the doctrii^ of 
las pendcfis he canssclered af on constructive 

fiotice or M poyisc althoog'li, if the doc¬ 

trine is kised on the theory of necessity and pub¬ 
lic policy, It may prevent its extension.^? 

RiM jmSkm. Under the view that the doctrine of 
Iss pendem is hated on the necessity that there may 
be an lo Istigatson, st is in fact a phase of the 
law of res juMiicata, being an exception to the rule 
that a j^lpiieiit ss conclusive only on parties there¬ 
to Oa tiic effect that, in certain actions and suits in- 
volTinif prc^peity, purchasers pendente litc arc also 
condtided,^* and arc privies to the judgment ren¬ 
dered at far as the ccmsequciKTcs are concerned, if 
not ledmka^y so.^* 

a, StiMi aai Omiatnielliiii of Boctriiio 

TImi aocaHk^ »f «* affterally is strictly cofi- 

sarwta m4 spiaisa* 

The doctrine of Us pendem is not a favorite of 
the courts and is not to be extended without strict 
nec^ty.** Since its operation may be harsh in 
particalar ini^nces*^ and is arbitrary,it will not 
he given effect when the reasons which give rise to 
it do not require its enforcement,** and the iimita- 
tkois to the rule will be observed with the same 
rigkhty as exists in the application of the rule it¬ 


self.** On the other hand, the rule admits of but 
few exceptions.** 

§ 2. - Effect of Actual Notice 

One pMixtisfing property or acquiring a Hglit wlUk 
actual notice of a pending suit relating tfierete is par- 
tieuIaHy stifeiect to tlie ensuing ludgment or decree. 

The rule that one who acquires rights or inter¬ 
ests in property, pending an action relating there¬ 
to, takes subject to the rights of the parties to the 
litigation as finally determined by judgment or de¬ 
cree is particularly applicable, where a purchase is 
made or a right acquired with actual notice of the 
pendency of such action,** and in such case there 
is no hardship in the application of the rule.** Fur¬ 
thermore, actual notice, in many rmpects, is more 
extensive than the doctrine of lis pendens;** and, 
in case of such nc^icc, the filing of a lis pendais 
notice may be regarded as immaterial.** For ex¬ 
ample, a purchaser of a bond or other negotiate 
paper pending litigation, where he has actual knowl¬ 
edge of the litigatiem affecting it, takes sul^ect 
thereto,^* although, as discussed infra § 8, umkr 
the doctrine of lis pendens, in the absence of actual 
notice, he would not take subject to the final de¬ 
termination of the suit A similar rule has been ap¬ 
plied to other personal property,^* although, as dis- 


T. Briahtnmu* llM. W.Va.—Fofxin t. l^Yubee, lOS S. 
a.1. IIS. «* w.va. ito. 


m Oa.—IMiavr ▼. Bxcl^gu Bauli;. 
SC aE. 17, ISi Gm- 121. 115 AuxE 
E. IXi, i I^R.A..N.SU 4SS- 
SS ex. p 1 mkU Si. 

ar. Gu.— t. Ba»k, 

Si BM. t7, 121 Gu. Sll, US Am. 
SJL IIS. S UE.A-.N.SL, 4«S, 

m V. X^rurlu. tm Sii. stl, 2 $ 

AlaJXpp. Sit. €«rtlP«»rl t4t: 

m. nx tsi Aia. its. 

XAu.—IBirfwi V. Butte ft F. USA 

ft Kim. m tn MmJBJSU Iff. 

II CUf. p t iwcu 

Bwi ttu m «wi- 

•rallj Xtepumlii i Hi* 

li ex. p t iiuti te 
W^tmm mmetmrnM m mMm 
•Sir mm XuiuMat* 11 flf-iii. 

UK BX—s*lumw V. 4f A.M 


BK V. birim. n h.c. 

jbi. 

te V, JDwfw. m 

Ite tit. 

m$k w^---4aiwpnB mmm bmMi ib 
v. dtp mf Itoftute. 

mu mM. mm, u% mm wm m. 

IBCU. ufBUlttte 


N.T,—White V. Carpenter, 2 
Palce 217. 25A 
St CJr. p f note 41. 

as. 0.B.—Bppenauer t. Ohio Oil Co., 
CeA.Tex., 128 P.2d Sit. 

Ala.—S^iTine Sawmill Co. ▼. Powell, 
lil So. Stf, Sll Ala. eSU—^Willis ▼. | 
Bewle. 148 So. SSi. 25 AliuApp. 
tit. certiorari denied 148 So. 8S2, 
228 Ala. iSS. 

Kr.—Ben WiUlaixuKm B Co. v. Halt 
lil aW.2d 8ii. 2fi Ky. if2—Ward 
w. Lodkwood. 27 S.W.2d 812, 2S4 
Ky. lii. 

mum. —Kirehen r. Hemenga, tit H. 

W. t4A If I Kte ft 
Nev.—Eimaell ▼. BoKooni, It F.Sd 
tS2, 54 Her. Iff, rehearing denied 
II r.ld 1117. 54 Kev. 182. 
Na-*-XaiTeU v. HoUate Sfi EE 
8H, 2iS K.e 4SA 

Oht—Galemier ▼. Baynolte tf P.2d 
4i, 18f 040. 2#f. 

IS ex. p f note 41. 

pntidbaaers w'ho mated, tn letters 
to vwodor »M>difylAi their former of¬ 
fer, that they aoeepted title hnow- 
l»U Its penBens Hed hr purchaser 
emiitr priwr eeatmol. leeh «ah|eet to 
fighta of i^rier —^Mmrlsoii 

w. PMMont X^t 0lite iJRnd Bate 
Ihli ICW. m Hi Mte IM. 
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TaXiditT of JudgmaBt 

A purchaser havincr such kaowl- 
edge cannot, after judsrment had 
crone against his vendor, deny blad¬ 
ing effect of judgment and relitigate 
issues decided in that suit—Eppe- 
nauer ▼. Ohio Oil Co., eeA.Tex., 121 
F.2d 383. 

37. N.J.—^Turner v. Houpt, 33 A 
tt, 53 N.X.Eq. 828, reversed mu 
other grounds 3f A. 1114, 55 K.X 
Ba. 523. 

S8 €LX. p if note 43. 

38. Cai. —Corpus JUxis offeed fa m- 
son V. Cornwell, 26 F.Sd 871, 883, 
134 Oal.App. 418. 

38 C.X. p 18 note 44. 

Ckmaleral issues 

Actual notice is more extensive hi 
that it will bind as to collateral Is¬ 
sues.—Geishaher v, Faneoest, 48 A 
Sii, 57 K.X.Ba. 8®, aihrmed 43 A 883, 
88 KXte 537—38 C.X p II mm 
47. 

39u Ala.—Batson v. Etheridge, IH 
ISO. 873,13f Ala. 536. 

4B. W.Ta—^F eople*s Banic v. C3©linu- 
hia Collieries Co., 84 S.E flA 75 
W.Va. 382. 

88 CX. p 18 note 44. 

4A Aric.—Swmnts v. Pillow, f S,W, 
187. 58 Ark. 38®, 7 Ain.S.E. fA 
CaL—l%an v. Parks. 225 F. 88A H* 
CaAA{^ 415. 

18 C.X. p 18 note 48. 
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cessed infra § 7, in some jurisdictions it is held not 
to be within the scope of the law on the subject of 
transfers pendente lite. A purduise after actual 
r'ftice may be fraudulent;*^ but^ as considered in¬ 
fra S it would not be so where the purchaser is 
CTily charged with constructive notice under the 
rale of lis pendens. 

{ 3. —— Statutory Provisions in General 

Lit pendens le now generally regulated by etatutory 
previeiona vrhich either abrogate or modify and restrict 
the eommon-law doctrinew 

With the intention in most instances of alleviat- 
ifig certain of the hardships growing out of the 
esnanon-law and equity doctrines of lis pendens, 
fUtutes, which generally have been held constitu¬ 
tional,^* have been enacted in many, if not all, of 
the states, regulating the matter of lis pendens,*5 
some of which provide as to the time at which an 
action shall be regarded as pending, as discussed in¬ 
fra S 21, and as to the filing of a notice of pendency, 
or as otherwise expressed notice of lis pendens, in¬ 
fra {§ 22-27, Sudb statutes ordinarily do not 
tSmgt the rules existing as to actual or construc¬ 
tive notice,** unless they are so worded as to pre¬ 
vent the operation of actual notice if there is not 


a compliance with their terms.^’S^ 

Statutes requiring the filing of notice of pendency 
of the action with designated officers have been held 
to abrogate the common-law and equity doctrine of 
lis pendens,** or to substitute the state law of c<"»n- 
structive notice for the rule of the common law.** 
On the other hand, such statutes relating to the fil¬ 
ing of lis pendens have been held merely to modify 
or restrict the common-law doctrine,** and in so 
far as the statute covers the proceedings and prop¬ 
erty to which the common-law and equity rule of lis 
pendens is applicable, the proceeding is not lis pen¬ 
dens until a notice of the pendency of the action is 
filed, as provided for in the lis pendens statute.*^ 
Sudi statutes do not confer new rights on the party 
to the action but limit those which he had before,*^ 
Where the lis pendens statute has no negative words 
or repealing clause, it is r^arded as supplemental 
to the common law and not as repealing it, so that 
the common law will govern in all cases not covered 
by the statute;** and in cases in which the statute 
does not require a notice to be filed, the common- 
law rule of notice arising from the commencement 
of the action itself prevails.** 

Retroactive operation. Except where the statute 
contains a provision including actions already pend- 


•IflL Sr.a— Morris V. Basnlght, 102 
SJBL 889, 179 K.a 898. 

99 CJ. g 10 note 48. 

48, Mliin.—^Moulton v. Molodzik, 107 
K.TV. 154, 97 Mmn. 423, 7 Ann.Caa. 
1090. 

SI CLJ. p 10 note 52. 

4HL ni. —Schiavone v. Ashton, 269 
XlLApp. 386. 

88 C.J. p 11 note 56. 

4Eb Tex.—Creager v. Beamer Syndi¬ 
cate^ CiT.App., 274 S.W. 323. 
flOstate pcDridlBir for InocmteBta- 
Umy of mmUotpal soonzltieo, unless 
salt thereon is brought within a 
spedfled period. Is not a lis pendens 
stafate.—City of Shldler v. H. C. 
hpter 4b Sons Co., C.aA.Okl., 62 7. 
3d 544, 

661 Ark.—^Drummond v. Batson, 258 
aw. 616, 162 Ark. 407. 

It CJ. p 12 note 76. 

V«-—Davis v. Bonney, 17 S B. 
219, 3i Ya. 765—^Easley y, Baiks- 
ttala 75 Va. 274. 

WvTa.—Brnff t. Tompson, 6 S.BL 
312. 31 W.Va. 16. 

6a Ark.—Wilkins ▼. Jemigaii, 113 
aW.3d 108, 195 Ark. 546—First 
State Bank of Bureka Springs v. 
Cbi*, 90 aW.2d 510, 192 Ark. 213 
—on Flelda Corporation v. Dash- 
ba 3H aw, 26, 173 Ark. 633, oer- 
ttesrt denied 48 B.CL 85, 275 U.S. 
*61, 72 LuBd. 419, moUon denied 
*8 act 206, 72 I*Bd. 1016. 


Tex—^Knehn ▼. Kuehn, Oom.App., 
242 S.W. 719. 

38 C.J. p 11 note 61. 

4f9. Ala.—^Lee v. Mkcon County 
Bank, 172 So. 662, 233 Ala. 622— 
Federal Land Bank of New Or¬ 
leans V. Ozark City Bank, 143 So. 
405, 225 Ala. 62. 

50u Colo.—Shuck Quackenbush, 
227 P. 1041. 75 Colo. 592, 38 AX.R. 
259. 

Fla.—l>e Pass v. Chitty, 105 So. 148, 
90 Fla. 77, 

Ey.—^P. A. Stark Plano Co. r. F^- 
nin, 279 S.W. 1080, 212 Ky. 640. 
R.I.—Piceme ▼. Redd. 47 A.2d 80a 
38 C.J. p 11 note 63. 

Xn AlaTwMna 

Under lis pendezks statuteb the 
common-law doctrine of lis pen¬ 
dens applies only when there Is com¬ 
pliance with the statute, and the 
statute applies only when one pur¬ 
chases during the pendency of a suit 
in which rights which such purchas¬ 
er bought are being instantly liti¬ 
gated.—Stone T. Lacy, 17 So 2d 865, 
245 Ala. 621—^Batson t. Btberldge, 
195 So. 873, 239 Ala. 535. 

Sim CaL—Bernhard t. Wall, 194 P. 

1040, 184 CaL 612. 

38 C.J. p 11 note 63, 

Necessity of statutory notice gen¬ 
erally see infra I 22. 

58. WJVSL —^Rardm ▼. Bardin, 102 
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S.B. 295, 85 W.Ta. 145, 10 A.L.R. 
300. 

38 C.J. p 11 note 64. 

53L Mo.—^Missouri State Life Ins. 

Co. ▼. Russ, 214 S.W. 860. 

38 C.J. p 11 note 65. 

Soopo of Bottoe 

Where a statute requiring notice 
of lis pendens to be filed and re¬ 
corded does not define scope of no¬ 
tice. its scope and effect are to be 
determined from general or common- 
law rules.—De Pass v. Chitty, 105 
So. 148, 90 Fla. 77. 

66. rex.—^Houston Chronicle Pub. 
Ca V. Bergman. Civ.App., 138 S.W. 
2d 114, error dismissed, judgment 
correct. 

W.Va.—Rardln v. Rardin, 102 S-BL 
395, 85 W.Va. 145, 10 A.L.R 300. 
38 CJ. p 11 note 66. 

Wh«» the cMnAes abIdb xi» 
ohaasge In lie pendanB doeixine as it 
existed at eommon law, save to pro¬ 
tect purebseers and transferees of 
property for valuable consideration 
without aottnl or constructive notice 
of pending suit affecting it, all other 
purchasers or transferees from liti¬ 
gant therein take subject to such 
suit in same manner as If no such 
statutes were passed and are bound 
by Judgment the same as litigant un¬ 
der whom such purchasers assert ti¬ 
tle.—Hartel V. Diahman. 14fi ft.W.241 
565. 135 Tex. 600. 



54 C.J.a 


LJS PENDENS 


jof M ftamtes of the chir»cter under oooiideration 
»re ordiiwnly not retrwuctiTe,** and ioroe statutes 
contain express prorision to the effect that the stat- 
Hte applies only to actions bejpun subsequent to its 
enactment.*^ 

RfpeaL A Us pendens sutnte is not repealed by 
implication by a later statute which, although relat- 
ii^; to the same subject matter, may accomplish its 
purpose without interfering with the operation of 
the Us pendens sUtutc;»» but there may be a repeal 
to the extent that the pnorisions of the later statute 
are inconsistent with the lis pendens statute.®* 

{ 4. riorntinh atid Esdstence of Lis Pendens 

Till* tlir*» 9f • valid and effactiva Wa 

pamdaiai ara prafMsrty aaNblact ta lla patidafWf ^rla^c- 
tiw, af tiai paraafi ai»d af tlia raa, awd plaadififl daacHto- 
imm Tha lltHiatlati muat ba alMHit aoma 

llilfHI ar pr«Hp€rty vifilali will ba affacted by tlia 
tifwilaatlafi af «*a aait- 

It is generally held that it is essential to the ex¬ 
istence of a valid and effective lis pendens that three 
elements be present,** namely, the property must be 
of a character to be subject to the rule, as discussed 
infra §5 7, 8; the court must have jurisdiction both 
of the person and the res, infra § 5; and the 
p ropert y or res involved must be sufficiently de¬ 


scribed in the pleadii^ infra S 5- The litigation 
must be about some specific thir^ or property that 
mil be necessarily affected by the termination of 
the suit.*> A complaint which fails to state a cause 
of action has been held not to be lis pendens.** 

§ 5. -Jurisdiction 

Jurisdiction of tbe subject matter, as well as of tlw 
person of defendant. Is essential in order that an action 
may be lis pemletis. 

In order that an action may be lis pendens, the 
court must have jurisdiction of the subject matter,** 
jis well as of the person of defendant.** Actual, not 
merely potential, jurisdiction is required,*® and it 
has been held that the res must be within the ter¬ 
ritorial jurisdiction of the court,** but a seizure of 
the property is not necessary,*^ except in actions 
brought against nonresident defendants by substi¬ 
tuted process.** The doctrine of lis pendens ap- 
fdies where defendant, in a suit in a federal court 
in one state, conveys his property, such as water 
rights in an interstate stream with the intent to 
evade the jurisdiction of the court, where such court 
has concurrent jurisdiction with the court sitting in 
the other state.** The filing of a notice of lis pen¬ 
dens, as required by statute, does not confer juris- 
dictirai.** 


Ibi 4 St. U It Oa., U Miim. 

^ Arfc—rinrt SUt# Bank 
Ipi Bpriugm v. Cook, H B.W.24 Sit, 
I»i Ark. n% 

U CJr. p II oot« Si. 

Opmlim of Itoi to pmrtSma- 

mm Aod «iK!oiiiibrmoo«iip prior to 
paodlop ACtSoB mm ioftm | 44. 

m, AJ*.—Mona ImA Book of 
K«w OvUmmm v. Omrk City Bonk, 
143 m, m All abl sa 
IB wo.—Bowio V. Bowtoadt lii Mmmm. 

TsTSL 

^^TVutoto ro««Mac tbo fcaAoroo-l 
foM m Uni rooopi of mm 
m rwwiwml mi Amrn ooctuod by 
^ tNrrnm, or v«o-! 
#4^ mm doio mm in^^My tmmmXl 
m ototmlii 

Wmmm v. loofcnM, ft a.w.14 tk 
isi jLiiE. im* 

Umiimt Cm, ▼. Oor^ 

wkA m nM,M Hi, its mjkwm kia 

«it St tm mrnrnS 

bor €30. V. McAlllotio; 4 &JSM IHt 
liS CNL V. mmrn^ 

WmA tm BJk mK ti4 mm. 

Ilf. 

«, ciiKEiw is. bm h 

tm mm. m. 


caL Go.—^Toitiior ▼. WilBoo, lil S. 
B. 425, 184 Go. €28—BurkhaUor v, 
Oloanvillc Ba&k, Iti S-E. €44, 184 
Go. 147. 

KJT.—Centrorillo Buildlnc 4b l.oaii 
Aoo*o V. OolliB, 17€ A. 85€, 117 N. 
y,£q. 412. 

Okl.—naiiocmii v. Clmik. 11 P.2d 176, 
154 Okl. 23i. 

ItL—PIcomo T. Redd, 47 A.2d ii€. 

31 €Jr. p 18 note 87. 
mOam tbm iitlo me p oooowto . of 

tbo property must be directly Affect¬ 
ed by the suit. — SweiiAit ▼. Piqim 

If Ull&r Co.. Oiiio App., 57 N.E.2d 827. | 

08. OkL—FlAimgAii V. Clark, 11 P. 
2d Iti, ISi Okl. 23i. 

8i CLJ. p 18 note 88. 

m. UJ5.—MAyao ▼. St laouis UbIou 
Trust Oow dCLAJio., €4 F.M 848. 
cmrtioimrt doaied 54 S.Ct €1* It# 
0J8. #48. ft 558. 

Gaw—WAS ter ▼. Housloo, lit B.B. 
li7, it# Ga. 878. 

im— VtaiACAfi ▼. eSATfc, 11 F.Sd 175, 
158 Okl. %U. 

88 CU. p 18 note 8f. 

mi imbjoct mAttiEB* geo- 
ermUy aoe Courts If St-4t. 

m. 0.a—MAyae v. St htmia Onion 
Trust Co,. eaJuMo,, §4 W.M 848. 
osrtiofmrl denied 54 aCt it 8ti 
VJL 50. 78 558. 

4]^—Walkm- v- Boeatoa, lit SJE. 
m iti GA. 878. 
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Okl.—^FlanagAn ▼. Clark. 11 P.3d 171. 
155 Okl. 230. 

Tex.—^Houston Chronicle Pub. Co. v. 
Bergmmn, Civ.App., 128 S.W.Id 114. 
eiTor dismissed, judgment correct 
38 C.J. p 18 note SO. 

6S. W.Va. —^Webster Springs First 
Nat Bank v. McGraw, 101 S.K 474. 
85 W.Va. 298. 

€ 6 . U.S.—Rickey Land & Cattle Co. 
V. Miller, Nev., 31 S.Ct. 11. 218 V.&. 
358, 54 UBd. 1032. 

88 CU. p 18 note 92. 

Salt Against defendant in eoAxty 
of xes&deiBoe, however. 1ms been heM 
suflicient Although the land was lo¬ 
cated in another county.—^Walker v. 
1 Houston, lii S.E. 107, 175 Ga. 878. 


G7. N.Y.—Hodgens v. Columbia 

Trust Co.. 171 N.T.S. 235. 103 Mlsc. 
415. 


6 a La.— W. K. Henderson iron 
Works 4b Supply Co. ▼. Howard. 
44 So. 29i, 119 La. 555. 


001 . U.a—Riacey Land 4b CSattle Oa 
V. Miller, Nev.. 31 S.Ct 11. 318 U. 
a 35a 54 L.3S^ 1032. 


m Heh—Walter v. Union Real Mo¬ 
tive Co^ 185 N.W. 328, lit Hah 
144. 


FUI^ of notice generally fiee infra 
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I fi. -Descriptioa oi Property in Plead¬ 

ing 

tn order to Invoke the rule of lie pendens the prop¬ 
erty Involved must be so described in the pleadings as 
to sRSbla a purchaser or other third person to ascertain 
its Identity as the subject of the litigation. 

In order that a purchaser, mortgagee, or other 
person who would otherwise be affected by the rule 
rrf Iis pendens may be affected by the pendency of 
as action, the pleadings therein at the date of the 
purchase or the acquisition of rights^i must so spe¬ 
cifically describe the character or status of the 
property as to which the rule is sought to be ap¬ 
plied as to enable the purchaser or other third per¬ 
son to ascertain its identity as the subject of the 
litigation-^* The description need not be by metes 
and bounds, but is generally sufficient if it is made 
wth reasonable certainty,7* that is, if enough is al¬ 
leged to enable a person on reasonable inquiry to 
:totify the property and ascertain the object of 
the suit^^ Where one of several parcels, or a part 
of a single parcel, of land is the subject of the liti¬ 
gation, there should be a sufficient description to 
identify in some manner the specific land to be af- 
fected.^^ Under some statutes a description in the 
pleadings which ordinarily would not constitute no¬ 
tice may, nevertheless, be sufficient.^* In determin¬ 
ing whether the pleading sufficiently describes the 
property, exhibits which are made a part of the 
pleadings may be considered in connection there¬ 
with,but a deed referred to in a pleading which 
is not made an exhibit cannot be regarded as part 


of the plead"ng,7* although the fnct that the deed 
is TQMTiil to 15 a cirrum^tance to be con¬ 

sidered in c*>nneciio:i %vith others in determining 
whether third persons would have bcL'n put on in¬ 
quiry if they had read the pkadings.*^® An afSdai'it 
not forming a part of the pleadings and filed merely 
for the convenience of the clerk cannot be looked to 
for a description of the property.** 

WTiere the property is first described in an amend¬ 
ment, the effect of the complaint as Iis pendens is 
not affected by an error in numbering the amending 
paragraph, if an intelligent person would not be 
misled thereby.*^ Hourever, a description of prop¬ 
erty in an amended petition does not relate back to 
the commencement of the action so as to affect in¬ 
tervening rights,** but, where no specific property is 
described in a bill, a description of the property in 
the answer may cause lis pendens to ran from the 
time of the answer.** 

§ 7. Property Subject 

The doctrine of lie pendens applies to litigation as 
to real property, and, generally, as to personal proper¬ 
ty, except negotiable paper and artloles of ordinary com¬ 
merce sold in the usual way. 

Subject to certain exceptions or limitations here¬ 
inafter stated, at common law and under some of 
the lis pendens statutes the doctrine of lis pendens 
is applicable to property or interests of any kind 
in litigation over which the court has acquired ju- 
risdiction.*^ It applies with respect to real prop¬ 
erty,** and, under some of the statutes providing for 


n. S-C.—^Lewis T. XCew, 20 S.G.SkU 

3S C.X p 13 note 98. 

C'^mmencement of lie psadens in fa¬ 
vor of defendant see inffti 9 13. 
n. Gi.—^Ingram & Lie Grand Linm- 
ber Co. T. McAllister, 4 S.S.3d S58, 
118 Ga 02S—Tanner v. Wilson, 192 
a EL 425, 184 Ga 628—Bui^Uialter 
T. Glennvllle Banlc, 190 S.R 644, 
184 Ga 147—Mercer v. Nowell, 175 
&R 12. 179 Ga 37. 

Ohio.—Sweigart y. Plqua Milling Co., 
App., 57 N.R2d 327—Hare & Chase 
V, Bankers* Discount Corporation, 
App, 56 N.R2d 943. 

Okl—^Flanagan v. Clark, 11 F.3d 176, 
156 Okl. 280. 

ILL—^Plceme y. Redd, 47 A-2d 906. 
Tena—Potter y. Poster, 64 S.W-2d 
530, 1$ TenaApp 336. 

Tea—Neyland v. Brammer, CIyJIlpp., 
146 S.W.3d 261. 

81 CLT. p 14 note 99, p 16 note 21. 

1>asaa:IpiiojL «ona sawndll owned ttr 
aw and unenernn her ed** has been held 
huvCBelent—^Potter y. Poster, 64 S. 
W.3d 520, 16 TenaApp. 336. 

X.C.—Arrington y- Arrington, 19 
3R 351, 114 N.O. 151. 


Okl,—McWhorter ▼. Brady, 140 P. 
782, 41 Okl. 3 S3. 

7a Ga—Mercer y. Nowell, 175 S.E. 
12, 179 Ga 37. 

Okl—^McWhorter y- Brady, 140 P. 

782, 41 Okl 383. 

88 C.J. p 14 note 2. 

Description m notice of 11s pendens 
see infra S 25. 

75. N.C.—Arrington r. Arxingtoa 19 
SB. 151, 114 NC. 151. 

76- OkL—Germania Nat. Bank y. 
Duncan, 161 P. 1077. 62 OkL 144— 
McWhorter y, Brady, 140 P. <82, 
41 OkL 383. 

77. Ky.—^Boyd y, BmmonB, 45 S.W. 
364. 103 Ky. 3S3, 20 Ky.U 107. 

7Bm D C.—^Merillat y. Hensey, 34 
App.D.a 398. 

79- DC.—Menllat v. Hensey, supra 

80L Tenn,—^Massachusetts Mut Ufe 
Ina Co. Y. Taylor Implement 6c 
Vehicle Co., 195 S.W- 762, 138 Tena 
28. 

38 C.J. p 15 note 8. 

81. D.C.—MerilhLt v. Hensey, 34 
APP.D.C. 398. 


88 . Ky .—^Morton v. Jones. 125 S.W. 
247. 136 Ky. 797. 

EdTect of amended and supplemental 
pleadings generally see infra SI 
30 , 34. 

83. N.C—Collingwood v. Brown, 10 
S B. 868, 106 N.C 862. ^ 
aa U-S.—City of LAporte y. North¬ 
ern Trust C^o., Ind., 187 P. 20, 109 
CCA- 74. 

Fla—Riesen y. Maryland Casually 
Co, 14 So 2d 197, 153 Fla 205—De 
Pass Y. Chitty. 105 So. 148, 90 Phiu 
77. 

Iowa—Sutton v. Schnack, 276 N.W. 
870. 224 Iowa 251. 

8 Sb Fla—^Riesen y. Maryland Cksu- 
alty Co., 14 So.2d 197, 163 Pia 205. 
38 C J. p 15 note 13. 

Application to action to recoYor real 
property see Infra 8 16. 

Growing crop 

Where Yendee had wheat planted 
on land emd waa Yictorious in subse¬ 
quent litigation with Yendor, one 
buying the wheat ftom vendor ob¬ 
tained no utle. and was liable to 
vendee for its value.—^Tnplett v. 
Parmersf Union Co-op. Go., 244 P. 861, 
120 Kan. 725. 
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If 

die 6BMg nf i^stioe 0 f lit pendhms, cmlir to teal prop- 

At oMcmitDa law and imler lotiie of the lit petidens 
itotutei, tlic ^ictriiie of Hs pendens does unot apply 
to i^rscmal property,*^ as where the statute limits 
file filinf of a iKitice ol lis pendens to actions af- 
feettre: Ae tstk of real property.^* The trend of 
the dedsions, howcTer, is toward its aj^ication to 
widi imspcrty,^* with the exception of negotiable in- 
slnmait\ as discussed infra { 8, money and bank 
mi articles of ordinary commerce sold in 
the usual way,>^ alihoi^h under s<xiic statutes the 
doctiine has been held to i^y to dialtels» notwiA- 
Aey are the mibject of r<^lar cmnmrrdal 
tsauMCtkms.*^ The doctrine has been heM to ap- 
pfy to personalty in amy case in which a lieu has 
htm iu:fuirtd in any of Ac modes reasgniaed by 
law^»* mr where Ae property is seiaed and bdd 
order ol court to answer Ae demands of the com- 

piaint^t 

I a -Negtydable Paper, B<md6, Stocks, 

Mor^ages 

rhm ll« fWfWNM Ooctrino dM iwt apply to napotla- 
iit Itiautiiiiittfita piweiiaaad Ui paod fami iiafara f«iatw*lty. 

It is well settled that the doctrine of Its pendens, 


as a general ndc, A>es not apply to m^goliahle in* 
struments purchased in good faith, fm* ▼alac; and 
before maturity,^® particularly where the rights of 
Ae holder ol $uA an instrument are spedhca% 
controlled by Ae provisions of the Negotiable In* 
struments Act®* ITie doctrine does apply, however, 
to past>due iii^ottable instruments,and to nqg;otia* 
blc paper in Ae custody of the law,®* or where Ae 
purchaser has actual notice of the pendency of Mti- 
gatioo affecting Ac instrument®® 

AcojrAng to Ae general rule, Ac doctrine dom 
not apply to corporate bonds, since they are negoda* 
bk instruments and Ais exception holds, even 
tkmg^ Ae bond was purchased during Ae pexukiKy 
of a suit m which its issue was finally dedared m* 
valid;* and it is immaterial whether the securitki 
were created during the suit or before its rm t- 
mencement, or wheAer Ac controversy rclatei In 
Adr origin or their transfer.* AccorAig to 
decisions, howevo*, negotiable mortgage xxMies asd 
bonds are not articles of orAnary commerce, 
are subject to (Attain equities, so that they are af¬ 
fected by lis pendens.* The doctrine also genara% 
does not apply to public bonds, such as county tr 
munidpa! bonds in Ae hands of a bona fide bolct 
cr,* except m case of actual notice of Ac pendkg 


m nja-^rnmnem ▼. MmXML *** ^ 
m lit. itt H.a 171. 
m. €at-**lfaenNiri^ Hapm, 77# 
F. iii. I7i Csl ts. 
m CU. a li wKe 14 . 
m BJX---mmdk V. ma.lt t4S H.W. 
4#f, m aD, S7#-<SiaicliMi Y, mrrnt 
mi. UPak Pf Owtvr Otjr* 1#7 N. 

vr. f li, m ujk ms. 


m W*a.--€P« 9 mi apsis «wsM la 

Wammew v* Mmmmf, t# FJM 1#SS, 
m Xmm. 4$, 

A. mask Ffaaa Os. v. Ite* 
m Iff aw. Its#, tit 1^. 44#. 
lUL-^ikwraNi V. mma, m jlu tta 
mcjf. pm mam i#. 



im ms 


IttS. 


Ju msmt. Wimm Os. V. VPa- 
wpit tTf aw. liia tit mar, ««#. 

v. mrnm, 47 AM •##. 
•t » m mm It. 


ta ▼. Fims wni- 

oiw AmA. it mMM m, 

£) CkS.^’-UePItli V. CPmrsaiPirW lisr* 

Tmmmm esa* tm F. t$% ft 4m, tn. 

ii CmI* p Si aaia IS. 


WL CPia**-W«itmi FImwwi A Ba* 
mrnpmm da y. mam, m 

n 4 Ma 13 S. 
ii ex.»ti mm wk 


1 mmrn » e 

asBji Chp C# W* 


CPlL —mm T. Title Quarantee Je 
T rast Gik ti F.te SSi, 111 ClkvP, 

isa 

iPxIa taated la Gar- 
mlii^iael Tile Ca t. Taarab Temple 
BUpr. Oo.. 17# BM. tf4. tft, 177 
Oa. III. 

Iowa.—Newcomk Bros. y. Nel8<m 4b 
Eel4l i K.W. ilk il Iowa 124. 
KPa—Roituiev y. BuniBey, t# F,M 
19ft, im Kan. 49. 

Ky.—F. A. 8tmik Piano C5o. y. Fpn- 
m, 279 S.W. 1999, 112 Ky. 149. 
Mo.—Oeepon Jpspi oUwi la Oeorse y. 
SnrlsaiDp, 74 aW.M fit, 171, 999 
Ma. 1. 

OIUo.—OoxsM 4PB2la eMe4| 9a Bweisart 
V. Pinita Milling Oa, Asw^ £7 H. 
mta 927. 129. 

R.1—Flcerne y. Kedd. 47 A-2d 991. I 
ft €L7. ip 19 mm St. 

»a OM.—EiWB Y. THk Qwarantoe A 
TrmM Ca. 99 F.9« tPS, 1*« Oil. 

Aw. mn, 

Olda—Bwelsan y. Fiotia Mllliair Oa« 
Apta,, it M.SJ41 997. 

it. 0j$l—Mew OPnatr. Oa y. 

Staon, eeiHOa St F. A 
l« cur. 9 li neta tA 

mm wm ,—Madtea Ctewaty v. Fax- 
toii, i« iUMu if A 

m 0jL*-FMpii Y. mmm ciolh.t., 

m F. 4«A appeal dimtoed li BAX, 
tsm, 144 0.a 994, Si tML f4A 
9 CU. p its too ii. 

1* asM ,—FanamP ijmm A Tmm C5a 


Y. Toledo A S. H. R. Oa, Mk&, 94 
F. 7iS, 4 C.C.A. Sil. 

Tex.—IPnnerB" A Merenanta* 34PL 
Bank y. Waoo IHeetrlc Ry, A 
Co., OyApp.. 34 S.W. Itl. 

29 C.J. p 14 note 25. 

j 2. U.S. —^Farmers* loan A Tmat Oa 

, Y. Toledo A S. H. R. Oa, 94 

I F. 759, 4 C-CLA, 641. 

3. U.S. —Warren County y. Haney; 

I m, 97 u.a 94. 94 ijjm. $ 77 , 

4k U.S. — CSty of Laporte y. Kortli* 
era Trust Oa, Ind., 197 F. M, lit 
aCJL 7A 

m.—Wollenberxer y. Hoover, 179 K. 
K. 4A 244 HI ill. 

39 C.J. p Id mote 27. 

A U.S.—Presidio County y. Hael- 
Young Boi^ A Stock Cb., Tex., 29 
act 237, 212 U.S. it, 59 UBd. 493 
— Mm^om County y. Sborea, Ma, 97 
U-S. 27A 24 UEd. 999—Watrea 
County Y. Marcy, lit, 97 UM, SA 24 
L«.Ka, 977—City of JjexMgtm w, 
^tier. By., 14 WPIL 29A 
i9»~-C2ty of miidler y. H. O ApiW 
A Sm Oo., eCJLCAl., 91 F.2d 944. 

Kan.—State y. Board of Com’ra iwf 
Wicldta Oomty, 93 P. SM, 59 Kaa 
913. 

Teac.^—Beard y. Texma A F. B- Oa, 4* 
Tex. SIA 

Btoei dtode# kondW 

Tetx.—fjandiwm y. Oenteai^al Iknrml 
High X>to,.'C}Y.App., 144 A 

W.Jd 799, enfnr dtootoed, paAm 

wnmnt cXWXtSCSt. 
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last* and except where the bonds are not raided 
as instniments,^ in which case, lis pen- 

i!ens» if it is not collusive and if it is duljr prose- 
cate^ is notice to a purchaser of the bonds.* 

The doctrine is not ordinarily applicable to cor¬ 
porate stock,* except in the cases of actual notice 
ci the pending suits,^* although some decisions hold 
Aat the rule of lis pendens applies when corporate 
j^odk is involved in litigation.^! 

The rule that there can be no lis pendens as to 
anuaatnred negotiable instruments has been held not 
to extend to the mortgage which is the security 
therefor;!* but it has also been held that the pro- 
tcctitm which the law gives to the bona fide holder 
of negotiaUe paper extends to a lien which is a 
mere incident of the debt evidenced by the paper, in 
the absence of actual or constructive notice of some 
defects in the lien.!* 

I 9. Proceedings to Whicli Rule Applies 

Ub pendens ordlnnrlly may not be predicated on an 
setien er enlt for a personal or money Judgment, but ap¬ 
plies 0 nty to an action or suit which directly affects 


]! property. It applies ts actions sr procssdings betli st 
I law and in equity. 

I At common law and under statutory provisions 
j as to lis pendens not altering the common law in 
j this respect, lis pendens may not be predicated on 
i an action or suit seeking merely to recover a per- 
j sonal!* or money!* judgment unless and until a 
valid judgment has been secured and made a lien 
against the property.!* It does not apply to an ac¬ 
tion of trespass,!? or a suit for an accounting,!* or 
to any other action or suit which does not directly 
affect property.!* 

The doctrine of lis pendens applies to all suits or 
actions which directly affect real property,** and 
not only those which involve the question of title,** 
but also those which are brought to establidi an 
equitable estate, interest, or right in specific real 
property or to enforce asiy lien, charge, or encum¬ 
brance against it,** there being in some cases a lis 
pendens, although at the commencement of the suit 
there is no present vested interest, claim^ or lien 
in or on the property which it seeks to charge;.** 
It has also been held to apply in the case of a pro- 


a 3r.Tw—Hovey v. BlUot^ 2S NJBL 
47S. US N.T. 124. 

W.ITa—PMple*8 Basik Oalnxnbia 
OftlUsncs CtK 24 S.EI 014, 75 W.Va. 

SKset of actnal notlca generally see 
supzm i a 

y. pa.—Dtaraond ▼. fjords Comity, 
IT Fa. 152, 70 AOLD. 420. 
a Fa,^X>laj»oiid v. Cdswrmioe Oemn- 
ty* aapnu 

li —^Hdlbrook r. New Jersey 

Zinc Oo., 67 N.Y. Sia 
Sl Cbi. p 16 note SO. 
ia nt.— Fbss ▼. Peoples Gas Idgbt 
a Coke Co., 145 IlLApp. 215, af- 
flmiea 89 N.S, 151, 241 Ul. 238. 
Ill, W-Va-—^People's Bank v. Colum¬ 
bia OblZieries Oo., 84 S.BL 014, 75 
W.Va. 300. 

If CJ. p 17 note 22. 
la Me.—^PolUbam v. Reveley, 03 Sw 
W. 820, 110 Mo.Appw 711. 

2i CJ. p 17 note 22., 

*a Axfc,—Watson v. Carter, 113 S. 

irj!d 720, 105 Ark, 842. 

Tox.—Pope V. BeaochamR 210 aW. 

447, 110 Tex. 271. 

84 CJ, p 17 note 94. 

Qa—4k»pas Jnxis qqioCeA In 
Oumtckael TUe Oou ▼- Taarab 
Temple Bldg. Co., 170 6.B. 204, 200, 
U: Oa. 118. 

ihu*—Bennagb ©f Bose Valley v. Bose 
VUley Acres, 81 FaJOfst. A Co. 261, 
27 DeLCbL 105. 

21 CJ. p 17 note 85. 

Ala.—KeOellmn v. Barton, 127 
Sa 224, 220 Ala. 820. 
aA--dekBq«r v, WQsoiv 102 SJa 426^ 


124 Oa, 628—WeUs v. BUtch, 102 
S.SL 209, 184 Gtu OlS^-Carmltibael 
Tile Co. T. Taamb Temple Bldr. 
Co., 170 S.B. 204, 209, 177 Gs. S12. 

Ban.—Davidson v. IScB^wn, 129 
2d 421, 157 Ban. 217. 

N. J.—Onpnx iSmds otteA ia Lonsello 
V. D'Amato, 154 A. ISff, 107 KJ-i 
Law 422. 

N.G.—^Tarrett v. HoQuid, 198 BBL 
214, 212 N.CL 42a 

Ohio.—Stone ▼. Bduitable aCorta. Co^ 
152 N.EL 275, 25 Ohio App. 22X 

OkL—Planagan v. Clark, 11 P.2d 178, 
158 OkL 280. 

28 CJ. p 17 note 28. 

Against hank Xor waaaamat fsaaCbmaHaA 
by o ss Wer 

Ga.—^Burkbolter y. GlenovilZe Bank,; 
190 S.B. 044, 184 Gs. 147. j 

fngf waste and ndsnumsgaiBuni i 

Oa.—mUord V. nandan. lU &B.I 
8 S», 163 Ga. 363. I 

!& Gs.—Tanner v. Wilson, 102 
425. 184 Ga. 628. 

IZL—Moore v. Zelic, 170 N.SL 664, 128 
IlL 581. 

17. IlL — ^Loudon V. Mullins, 52 lU. 
App. 410. 

N.T.—Hialley v. Aso. 22 N.B. 1068, 
126 N.T. 560, 02 Am SJSL 784. 

1& R.L—GampbeU v. Metcalf, 00 A. 
100, 20 R.L 252. 

la. Ga.—Coepas Jnxis quoted m 
OarmKdiael Tile Go. r. Taarab 
Temple Bldg: Go., 170 8 l& 284, 290, 
177 Geu 218. 

Kiaav—Davidson v. McBown, 129 P.2d 
421. 157 Bsn. 217. 

Bs.'wBorcKigh of Bose VUley v. Bose 
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Valley Acres, II PaJMst, 4b Co. 
061, ST DeLOo. 105. 

28 CJ. p 17 note If. 

far stoek es i t ia caOe^ or the shares 
represented thereby, ts not within 
doctrine.—Knight v. Shnti^ 47 NJBLld 
886 , 141 Ohio St 267, 150 A.I 4 JL 168. 
aa Iowa.—Kithoart v. Bitheart 124 
N.W. 205, 145 Iowa 540, 60 UBJU 
NJ3.. 1062. 

28 CJ. p 18 note 41. 

Property subject to lis pendens gen¬ 
erally see septa S 7. 

Wheoes a oe ilTatera l qaesttoa only is 
Inv olv ed, which ml At idtiinately af¬ 
fect the title of the xHuties to the 
property. Us pendens does not apply. 
—Xeyland v. Brammer, Tex.ClvJkpp., 
146 S.W.2d 281—Bowen v. BlrUand, 
44 aw. 180, 17 Tex.CivJitpp. S4S. 

Jka sekLoa of debt sgeiitst sa heir 
on a specialty given by his ancestor 
binding himself and his heirs is 
brought in resiiect of the land wMdtk 
the heir obtained by descent; and an 
alienation pendents lite is of no effect 
against a Judgment for ptodatiff. 

NJ.—Den v. JaqM 10 NJJAiw Sit. 
Va—Newman v. Chapnian, 2 Band. 
92, 22 Va. 92, 14 AxaD. 7SA 


SL W.Va^WinsAdld v. Neal, 54 a 
BL 47, 00 W.Va. 106, 116 AnLBJEL 
9SX 10 ffi-BJUNAL, 448, t Ann.OML 
98X 

28 CJ. p 18 note 42. 
aSL W.Va.—WlngSeld V. Neal, al«wm. 
28 CJ. p 18 note 48. 
n Md.—^Applbgarth v. WnasOH, 26 
Md. 217 

N.C.—Daniel v. Ebdgeat iT NXL Oft. 
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cee^hv •» dwefcwe an •fcaote* AsedI « mortgage,** 
or to mkeiB frwa a foredosarc »k.“ or » 

Krfi a trast.** or to a Ml to dtarfc an aanwtjr on 
land,*’' or to onits for the KtUeoMM and adjoat- 
mrtit of partncnhi|> inwrests.** 

Lorn smd rgmty. The doctrine of lia pendens ap¬ 
plies to actkMn or procccdinci both at law and in 
equity.** It is not peatliar to comts of equity,•• al- 
thoocfa it is aometimes discussed and defined as if 
it was an equitable rule only.** Lis pendens arising 
firoaa an actiaa at law may be asserted in a proceed- 
ing in equity,** and conrersely.** 

A pttXHm 9f mtrrvrutiom whicii is nnantfaorued 
euawt be dto bBsh of a lis pendeta.** 

§ tOi -CanedSation or MefaemMthm of 

C uo weya a oea 

Tlw Oi cir liw ar Ite > a w Sa — ao a W wi to a wOt to am- 

ml w m 

The doctrine of lis pendens af^dies to a suit to 
act a»de a deed** or mortgage,** or to a suit to cor- 
reet and reforoi a deed** or anortgigfe,** or an as- 
■ i gw nw i t of a lease.** 


I 11 . -Dmxoe Xhroceet&iga 

An aeOsn w prtownine ter divorce orSInarnr dsw 
nto — wo Utoto Ho s o n d ww . oxoato wiwro wwoMe amo- 
•rty Is sstodit to to set sport to the eomptoinias pnrty. 
sr to to ehsiwsd wWi the payment of alimony. 

Ordinarily, an action or proceeding for divorce 
docs not constitute lis pendens,** although it prays 
generally for alhnony out of the husband's estate,** 
or sets forth defendant's lands as affecting the 
amount of alimony.** Where, however, the com¬ 
plaint desaribes specific property which is sought 
to be set apart to the complaining party or diarged 
whh the payment of a sum daimed in a snit fee 
divorce and aliraony, tbe suit may constitute lis pen¬ 
dens where such relief may be granted in a proper 
case,** and it has been held, under some statntca, 
that a wife’s right to alimony con^itutes sndi an ia- 
torest in her huduuKi’s realty u to entitle her to 
take advantage of tbe lis pendens statute to pro¬ 
tect such interest as a “vested right” to maintenaiKe 
therefrom.** The doctrine also aiqilies where the 
husband is en|oined from disposing of specific prop¬ 
erty,** or where there are statutory restrictions 
against alienation of the property,** or where a writ 
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to laterrexior stibsoqnecit to tooOta- 
tioa of wife’s aliaioiir actSoo wlfewo- 
Iti mke soori^t to hare a portioa of 
rtoJtr allocated to her as aUniMiy, 
tlie dootriiio of ifa i^eiidens ap^ikid 
and tnterrener was l>oimd hj Mewm 
oottiair aaido coavearaaoe to it.—^Eaai* 
soy ▼. Humaey, swpra. 

M affoc^ia^ or MaeiMmg 

real pi .-o potrty*^ 

Xll-^'Hooro 7. Zollc, ITt KJa itd. 
SIS Hi. 5S3. 

mzd pmmam. hy actioa agmiast 
iMJbshaad with attachmoat sahooQaiai 
to ooaazaonoeiEieat of wife’s diiweo 
aetloa eaaaot aoquire iatorest la laad 
sibeoidcaily claiiaed hy wlfo as psr» 
nuMioiat alimony.—Graham v. PeBpSe* 
[ 314 P. tf4, ISS Kan. 7SS. 
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Ohio.—Elmwood Place lAoaa M Bldg. 
Co. r. Cincinnati Concroto Oa. M 
adA. its, $ Ohio App. 4S. 

Wife filalTwfifgr posthealar pmpmM 
as paraMUMadb lOlmoaiy Is astltM t» 
.lalnnctlTo relief agralBst dslm of 
: imheadnoat attachinir croditaf of Ma- 
haadL—Graham t. Pei^le, 1*4 F. ftl 
12i scan. TSS. 
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iff, ft Tex. S2S—Moore y. mmm 
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wguestration is issocdL^^ Oa t&e other hand, it | 
been heM not to apply although a supplemental 
pvtitton is filed describix^ specifically the husband's 
xrsor.al estate and praying that a lien be charged 
ihereon.^* 

I 12. -Foredosiire or Enforcement of 

Liens 

Tiia doctrine of Ho pendens applies to an action to 
enforce or foreclose a lien on property. 

An action to enforce a lien on real property is lis 
jpK;«iden5 as to a purchaser from a party pending suit, 
cr a person taking an encumbrance on the property 
iftfeilc the action is pending, or any other person 
acquiring rights during the litigation^* An action 
to enforce a vendor’s lien is Hs pendens,^* as is 
ato a suit to foreclose a mortgage,to enforce a 
medhanic’s lien,*® to establish a tax lien,6* to fore¬ 
close a Hen of a street assessment,*^ to enforce a 
drainage assessment,** or to determine the priority 
•f hens,** The same rule has been held to apply 


SIS 

to proceedings to estaUifh a lien r»n prrfonal prop¬ 
erty,*' or to foreri<;«e a chattel 

§ 13 . -Partition 

A partition suit operateo «• lit po^detw «• apalntt 
• perton who purchases or acquires an interest In the 
property Involved from a party to the pendlns suit. 

The doctrine of lis pendens applies in a partition 
action or proceeding,** to the effect that one who 
purchases, or otherwise acquires interests in, prop¬ 
erty from a party to a partition suit in which it is 
involved, pending the suit, is liound by the decree, 
although not a party to the suit,*<<^ and his rights at¬ 
tach to the portion set off to the ootenant whose in¬ 
terests he has acquired,*^ subject, of course, to the 
decree and the rights of the other parties.** It has 
also been held that a petition for certiorari to quash 
a partition is hs pendens.** If the petitioner for 
partition desires a lien, he should state the appro¬ 
priate facts therefor with his prayer for a lien; 
otherwise a purchaser of the cotenant’s share pen- 
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S7. Njr.r-Wood V. Pnee, 81 A. 1098, 
79 XJBq. 1. affirmed 81 A. 983, 
79 X.J.Ea 620, 38 Ii.RA..X.S, 772, 
Axui.Caa.19 ISA 1210. 

4a. R.L—Pieeme r. Redd, 47 A.2d 
996, 911. 

» ia wwi jEbor nil* 

"Ttim la * way to protect the in- 
tenata of the wife and children, if 
tbere la aerloua danger of the hua- 
lauad dlaaXpatlnx hla propexly or con- 
v«yhw or concealing* pendlngr the di¬ 
vorce proceedingB, and that la hy in- 
jjffictloa and the appointment of a re¬ 
ceiver.”—Plceime y. Redd, aupra. 

ia Ga-^lanta XaL Bank v. 

Brown, 159 S R 874, 173 Ga. 213. 

38 CJ, p 19 note 61. 

Ftraona affected by lla j>endens aen- 
traUy aee infra 95 42-61. 

la Ark—Xefl y. Elder, 105 fiLW. 

If0, 84 Ark. 277, 120 Am.S R 67. 
31 <U. p 20 note 62. 

SL ir.a—Wexistrand y. Albert Pick 
A Go., GaA.ni., 38 F.2d 25, cer¬ 
tiorari denied 50 S.Ct. 466. 281 U. 
a 743. 74 UEd. 1175. 

Alt.—Hobbs y. Lexioxi, 87 S.W.2d 6, 
111 Ark. 609—Wasson y. TtAftfcnnftTi, 
fS aW.2d 98, 138 Ark. 896. 
la—Kemper y. Weber, 149 X.a 478, 
811 111. 494—Dillenburg' y. Hell- 
sren, 36 N.R2d 890, 304 IltApp, 51. 
Xava.—Sutton y. Schnack. 275 N.W. 
570, 224 I6wa 261—tTnion Central 
Wfe Ins. Od. of Gmcmnati y. Bg- 
•wa, 287 N.W. 240, 212 Iowa 1355 
—Eckert y. Sloan, 229 N.W. 714, 
299 Iowa 1040. 

Xka,—Sigma Tan Gamma Fraternity. 
Ilelta Chapter y. dtixens Building 
A iMt Aae^h, 67 P.2d 588, 146 KAn. 


Md.—Blanch y. Collison, 199 A. 466, 
174 Md. 427. 

Okl.—^Tilghman v. Sykes, 229 P. 684, 
103 Okl. 50. 

Tex.-Palmer v. First Nat Bank, Civ, 
App. 77 S.W2d 902. ' 

88 CJT. p 20 note 63. 

A THfiad msitt 

One who acquires interest in mort¬ 
gaged premises after amended com¬ 
plaint seeking reformation of trust 
deed had been filed in suit to fore¬ 
close the trust deed is not protected 
as an innocent purchaser for value 
under the lis pendens doctrine.—An¬ 
derson y. Pettigrew Foundry Co., 17 
NE2d 60, 297 HLApp. 14. 

55L Cat—HUton y. Reed, 116 P.2d 
98, 46 Cal.App.2d 4‘49. 
m.—Alexander !Liumber Co. y. Kellei^ 
man, 271 llLApp. 571, affirmed 192 
N.R 913, 368 XU. 207. 

38 aj. p 20 note 64. 

5K Neb.—iLee y. Newell, 147 N.W. 

684, 96 Neb. 209. 

38 CJ. p 20 note 65. 

64. Wash.—Wright y. Jessup, 87 P. 

930, 44 Wash. 618. 

38 C.J. p 20 note 66. 

55. Ind.—Chaney y. State, 21 N.R 
45, 1X8 Ind. 494. 

5& Kan—Smith y. Kimball, 13 P. 

801. 86 Kan. 474. 

38 C.J. p 20 note 68. 

57. Neb.—Skala y. Michael, 160 N. 

W. 878, 109 Neb. 395. 

38 CJ. P 20 note 69. 

5& OkL—Smith y. Curreather's Mer- 
cantUe Co., 184 P. 102, 76 OkL 170. 
59. Ohio.—Shafer y. Buckeye State 
Bldg. A Ix>an Co., App, 45 N.R2d 
421. 

ea Ind.—AtUca Building ft Loan 

579 


Ass*n of Attica y Colrert. 38 NJBL 
2d 483, 216 Ind. 132. 

Ohio.—Coxpns JUzis quoted In Shafer 
y. Buckeye State Bldg. A Loan 
Co., App, 45 NE2d 421, 424. 

38 C.J. p 22 note 87. 

The partltton Juudgmaat cor deoore* 
must be the result of litigation pend¬ 
ing at the time the interest is puiv 
chased or acquired, and not the re¬ 
sult of new litigation commenced 
afterward.—^Bjawea y. Orr, 10 Bubh, 
Ky., 431. 

VXfe^ under her deed from holder 
of deed given as mortgage, 
deed after holder filed bill for par¬ 
tition, opposed by cross bill for can¬ 
cellation, acquired no greater title 
than holder.—iBwiney y. Womack, 176 
N.R 419, 348 lU. 278. 

5L Ind.—^Huffman y. Barling, 58 N. 

R 939, 163 Ind. 22. 

Ohia—Shafer y. Budtoye State Bldg, 
ft Loan Co., App., 45 N.R2d 48L 
424. 

47 aj. p 615 note 73. 

Right to funds 

Where a cotenant during pendency 
of partition proceeding txansfezw his 
interest or encumbers It, which may 
not affect th* principal purpose of 
the suit, namely, to partition the 
land, or, failing this, to sell It, if It 
IS sold, the rights of those claiming 
under the cotenant will be trans¬ 
ferred to the fund produced by the 
sale of the cotenant's share.—Shafer 
y Buckeye State Bldg. 4b Loan 
Ohio App., 45 NjeL2d 421. 

GS. Ohio.—Oeopn* Aoia quoted la 
Shafer y. Etxckeya State Bldg; ft 
Loan Co.. App., 45 NJS.2d 421, 434. 
47 C.J. p 615 note 74. 

63. Ma—Dyer y. Lowell. 38 Ma 26A. 
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dorte fitc It aol MboindiaaM to the rifiits of coib- 
plhiBIkM.** 

I 14. _ gptcific l ^e rfo nB M Bace 

A mM Mr ■»—I to rmrhmmmt m to wHMn «M OrctriiM 
ef we P WiOwM. 

A mh for ipecific y ci f or wa iice it withiii tbc doc- 
triae of Kt fucadcas,** rraa thoncli pcrtonal prop- 
ertgr it tBvoh^** 

IIS. -SttitotoSeta«ide]^»udnki^ 

wfaaces, Creifiton* 801% •od Sim- 
Om P roceB dfn gi 

TIM toCtrM t mt m p mW mw mwHm M a 
Mtt, ar a aatt la fta aatara ttaraat, M r aa di tataraats 
la raat a raipar t y, ar ta art aa H a e a wnyaaraa aa fraad* 

fHliKt Mi tv ‘IMT’MfitiMflta 

Independent of the Sen tdiidi aiay he acquired 
bf toe eemmeatxmtm of a tint to act aside a fraod- 
■fcwPt oonreyaiKe, at totenaed in Fraudulent Con- 
tcpancet { 451, or bjr toe filing of a strict creditor’s 
bffl to tnbject p r operty not reachalde by execution 
at law, in Creditors' Suita | 84, the doctrine or 
mle irf lit pendens applies to a creditor’s suit or a 
suit in toe nature of a creditor’s suit to reach in- 
terettt aa real property, or to set aside conveyances 
Ml fnmident at agaiiist creditors, so that a pur- 
dhater or other penen acquiring interests penknte 
hie Jahea title snhioGt to toe decree in the snit.*^ 
fii a jtidllg^xiieiii cr^lil^of's 

aalt whkh tccks to snhjede to toe paymesd of toe 
toit apedhe and anfidcntly described peraoaal prop¬ 
er^, or in terest s of the debtor tfaereiii, whether 


gooto and dhattcls or astels not wndibie by execa- 
tion. bat availaliic only in equity, is held to effect 
a lis pendens or lien.** Csoatly, however, general 
tulb by o-editors entitled to portae toe property of 
a decedent are wX lis pendens, although it may be 
otherwise if specific property is charged and the 
persons interested are made parties.** The doc¬ 
trine of Ks pendens does not apply to a creditor's 
bill merely for discovery,^* or to aa action on a 
purchase-money note and to set aside the grantee’s 
deed to another. 

I 16 . -Otoer Actsoos and Prooeedtnga 

Tfbv #ovtrfii« vf Mv ptmOmm ham bwn apj^vd im 
rioaa actlvm AUd i>re cv^f» g v aMmMag iproperty. 

It has been lidk! ^lat the method prorided bj the 
rectmhng acts for with constnictiine notice 

creditors and sidbseqeent perdiasers of property to 
which the acts apply is cxdiisive, and therefore that 
a suit based oa stn instnifnent not recorded, or in- 
sciSaently recorded for purposes of such notice, is 
mt Hs pendens,'^* but there is also considerable au¬ 
thority to the oomtiary.^ Ordinarily the termina- 
tioii of die record notice of a lien, pending a suit, 
docs mt affect the rights acquired by the lieiL^* 

AcHcms to reemtr property^ Under the common- 
law rules as to lis pendens and under statutes in 
effect merely dedaratoiy thereof, one entering or 
otherwise acquirii^ rights from a party to a pend¬ 
ing action h> recorcr the possession of real pre^ 
city takes or holds subject to the jvbdgment entered 
thereiii,^^ and this (hictrine has also been held to 
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m Hiwit.—BaJfcer t. Bartlett, 41 F. 

1484 IS Host. 444 Si Am.S.B. 494 . 
8S CJF. 9 2i BOte 34. 

Wlama moetgmgm is mtxeooxdsd. and 
metSmm to foreclose Is duly indexed 
mma earoes indexed on the Its peodeBS 
dddoet. sEicfo record does mot oonstf- 
t®le eomstmctlTe motice of the mort- 
gatga amd the miortisasee’s rights.— 
Hassachmsetts Bonding' & lQsiu%zice 
CSO. ▼. Kmox. IS amSd 414 224 H.C. 
725, 122 A.XaB. 1424 

73. Ofcl. — Oinlth T. Curraather's 

Hereaiitile Oou, 184 P. 102, 74 Ofcl. 
174 

33 CLJ. p 28 mote U, 

74 II1ah.---4riiistro«tg t. Broom, 12 
F. S«4 f mah 1?4 afOrmed 11 S. 

ca. 74 m ixa 224 34 umi S44 

M CX p M mote Si. 

74 JERj—B elim t. Buciihoni Coal 4 b 
JUmhor Oa. 278 B,W, 124, 211 Ky. 
S 47 . 

W.¥a. — Ctetral Trust Co. t. Harless. 

un am 2»9. its w.va. sis. 

22 €jr. 9 IS mote S4 
Ap^oidlom of ti€btiee of pudency 
statutes see Infra | 24 
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«p|ilv to kn action to recover specific personal pr-^p- 
crty."® The doctrine has been applied to fcrciMt 
dttasner actions,but there is aUo authority :o thu 
contrao"-^* 

Adfninistraiion and probate proceedings. Adsnin* 
istration and probate proceedings not directly in¬ 
volving real property are not lis pendens,but the 
d^M:trine has been held to apply to such proceedings 
uhen lands of a decedent are involvedA^ The doc¬ 
trine applies to suits and proceedings relating to the 
sale of real property of an estate,^i although an 
f > parte petition by heirs for the sale of real estate 
ih not lis pendens.^^ It has been held that the doc¬ 
trine does not apply to the holder of an equitable 
assignment of a devisee’s share in realty as against 
pnor judgment creditors of the assignorA^ It has 
also been held that the validity and effect of Hs 
pendens are not affected 1^ a statute rendenng heirs 
liable to creditors of a decedent if an inheritance is 
disposed of within a fixed period during which time 
suit must he brought by the creditor or by a 
statutory provision to the effect that a creditor ap¬ 
pearing to audit claims before a commissioner and 
presenting his claim therein becomes a party to the 
action for the settlement of the estate and is con¬ 
cluded by the final judgment of the court allowing 
or rejecting such daim.^^ 

Probate or contest of tmll. Ordinarily an action 
at law or suit in equity to establish a will or to con¬ 
test its validity directly involves the title to proper- 


I ty ar.d h lis pc nolens hat there is also authority 
j to the co ntrary ar.d at has been held that the doc- 
j tr:ne ntj* in case of a devise to a widow 
) f‘.»r life ar.d to ax^'vther, with respect to the 
laitt-r’i mlcTt^ft in the widow’s separate property.** 

Attachnicni suits. The doctrine of lis pcmkns 
has been held to apply to attachment suits** dur¬ 
ing which all transfers arc void as to tht lienor,** 
and purchasers of land from a defcndatit in a suit 
in which the lands have been attached take the 
lands subject to all the contingencies of the suit and 
1 are bound the jud^ent therein and this rule 
has often been applied so as to give priority to the 
attachment as against interests acquired pendente 
lite after the lien has attached,** although it would 
seem that it is the levy of the attadiment itself, and 
the creation of the hen thereby, that subordinates 
the rights of one thereafter acquiring an interest in 
the attached property, rather than the doctrine of 
lis pendens.** A general attachment, however, of 
a debtor’s interest has been held not to apply as lis 
pendens against land fraudulently conveyed before 
the attachment, and conveyed by the fraudukat 
grantee, after the attachment, to an innocent pur¬ 
chaser for value.** 

Charging wife^s separate property., An action to 
charge the separate estate of a married woman with 
the payment of a debt has been held to constitute 
lis pendens.** There is also authority to the con- 
trary, however,®* and it has been held that suit 


7a Tex.—dtizens* State Bank v. sa Kjr.—Kelley t. Culver. 
Alexander, Civ.App., 274 aW. 184. 88 QJ. p 24 note K 


eupra. 


Ale.—Willis T. Icewla, 148 So. 280, 25 
Ala.Apsk 269, certiorari denied 148 j 
So. 382, 226 Ala. 6Sa i 

77. Miaa.—Newmaa ▼. 311 

Miss. 383. 

7a Tex.—▼. Bluxne, 64 Tex. 
334. 

38 C.J. p 19 note 60. 

7a Ala.—^Morasne v. Doe, 89 Bo. 161, 
113 Ala 459, 111 Ajkl&R. 52, 5 
AnaCas. 231. 

8 ¥ C,J. p S3 note 9a 

sa Ala.—Johnson t. Gertmazi, 55 So. j 
906. 173 Ala, 290. 

38 C.J. p 23 note 99. 

«!. Ky.—Roberts v. Cardwell, 167 a 
W. 711, 154 Ky. 483, Axm.Cta.l916C 
515. 

3S C.J. p 24 note 1. 

aa. Ky^—Ciarkson v. Barnett 14 Rj 
Mon. 164. 

aa BO.—^Thompson v- Stilti^ 96 R 
W. 884, 29 SO-D. 1075. 

aa Ky.—Kelley v- Culver, 75 SJW. 
272, 116 Ky. 241, p5 KyJj, 448. 

88 GLJ. p 24 note 4. i 


aa Ma—^McDwrath v. Hollander, 73 

Ma 105. 39 AxklR 484, 

Ohio—^Hibbe ▼. Union Cent Ufe Ins. 

Ca. 40 Ohio St 548. 

88 C.J. p 24 note 8. 

87. Oaozgia 

(1> A prooeediniT f<or the probate 
of a will does not constitute as ac¬ 
tion on which a valid lis pendens 
mObt arise, the proceeding beiny one 
in rem wherein the res was the writ¬ 
ten instrument-—Scarboronab t. 
Itonsr, 197 S.R 798. 166 Oa. 413, cer¬ 
tiorari denied 59 S.Ct 107. 805 UR 
687, 33 RBd. 410. 

(2) An application In the court ofj 
ordinary to probate a will which was j 
denied for lack of evidence to estab-i 
lish the will but was pendiner at time | 
of purchase of property of the estate! 
at an administrators* sale was not a| 
suit within the law of Us pendens 
and did not affect title of the pur¬ 
chaser at the administrators* sale, 
notwithstanding the will on the orig-' 
Inal application was sabseanently { 
duly probated.—Searhorongh r. Dong, { 
supra—Smith t. Sesrboroogb, 185 S-j 
R 105, 182 Gta. 157. 1 
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88 . Ohio,—Hibbs V- Xkiion Gent. Ufa 
Ins. Co., 40 Ohio St 543. 

38 CLJ. p 24 note 7. 

89. TenzL—^Brantingham v. Beasley, 
S TenauApp. 598. 

SOL Tenn.—Brantinghsm v. Beasley, 
supra. 

91. US.—Tilton V. Codeia Ohio., 91 
U,S. 163, 23 RBR 858. 

W.VsL—West Virginia Pulp tk Paper 
Co. T. Cooper, 106 RBL 65« 87 W.Vh. 
781. 

98l Kan.—People's State Bank v. 
Trontman, 208 P. 56t 111 Xha. 
636. 

33 CU. p 8S note 2X 

S8. Ban,—Travis v. TOpdka Supply 
Ca, 23 P. tot 42 Kao. 625. 

38 CJ. p 26 note 23. 

86 . sav. Bank v. 

Mead, 68 NJGC. 485. 

96. Iowa.—Boss V. Jordan, 19 RW* 
1076, 128 Iowa 204, 
opinion 92 X.W. lit 118 
38 CJ. p 23 note 89. 


96. W.Va.—Bruff t. 

R 352, 31 W.Va. 16w 
38 CJ. p 21 note SOL 
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S MiMrflwd IWCMWi liocf Ml CKMtftiMNS s fis 
pMiM Ml t£» licr €«tal« fai fmermL^ Imi 
Mtot km kcM ikat* mkr mki imi ^ issirtlNi* 
Am «mmk cif mcts whidi cmii ke |s«tr- 

iWrii iirff in «iAf, a tA afaiim a marrMI 
mu ki set b pmkm as to i^er crciktm wlio 
fmrmM m lamlar procaedli^*^ 

Arimi ikmmkt fmcgedirngs. AMwmh there is 
mk M iiqr Mi At pmetAiiirs m the pow- 

tr #f msMit AmAi or#fianl> regrirded as 
mMAi At iiAi tf A pMdms.* The doctriat of 
Ha fctdm Im aini keen hrld to apfdy to proceed- 
mfpB for Ike mAiArnent of a drainai^ dstek’ 

it^rncHmg, A mt wkertiii an iajmctioQ is 
mifH wlicre tkc mt direct/ affects f^opertj i»- 
tarms^ is tim% Us peodm.’ 

Qmktm§ ikk mi mmim mcHmt. Am admi to 
ifiiiel or a like actkMi sodi as trorf^ss to ttj 
or m mtim to iktermiiie cxmfiictii^ daims 
«o real property,* is Hs peodeiis as to persom ac- 
4|mrif^ mterests pendciite lite. 

Qm warrmtm f^0€€mim§s. Am actiM of ipo 
wairaoto wliidi iosolves the r^t f^operty m A 
imkiis, {»*ermi% alicmiioa peodefitc Ute.^ The 
dbetrioe has hecs held to a|^y to 4|iio warraato pro- 


oeedlhiffs to fcrfeit the fraiKliise of a corpomtm,* 
aidioiii^ Acre is also aoihoritj to Ac rattrary » 

R€ctit ershif>s, It has been bcM Aat as pnrr^idty 
in the possession of a receiver is in custodia legis, 
as discussed in the CJ.S. title Receivers | 104, also 
53 CJ. p 95 iM^e 73-p 96 m^e 77, the doctrine of 
lis pendens docs not apfdy to the case of a receiv¬ 
er.*® On the other hami receivership proceedings 
have been held to operate as lis pendens so that a 
purchaser lakes subject to the final disposition of 
Ae property.** 

Repktim. The doctrine of Hs pendens has been 
hAI to a{^y so as to prevent the purchase of prop¬ 
erty involved in replevin suits,** although Acre is 
atithonty to Ac contrary to Ae effect that one re- 
cseivii^ a mortgage of personal property pending an 
action to recover the property or its value is not 
affected Ae doctrine of lis pendens,** 

Sptciai ^ 0 €€edings; moHoms. The doctrine of 
Us pendem is orAnarily bdd to apply only to ac¬ 
tions m saiits,*® and has been held not to apply to 
specia! proceedings,** stich as one to apart a 
hofna^ead.** However, a liberal cmistnK^Ofi of 
a statute in its terms applicabk only to actions may 
allow it to be applied to special proceedings,*^ and 
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«- CAI.—HAvemever ▼. San Fran^^o- 
co Super. Ct.. 24 F. 121. 84 Cal. 
227, 18 AolB^R, 1ft, It }UaA. 62T. 
38 C.1. p 2$ note 2#. 

la U.S.—OavlorA v. Ft. Wayne, 3C. 
A a a Ca, ac.lna, it F.Cas.No. 
S.2V4. 4 Bias. 28i. 

Cooa.— ijmngstmS v. Hurd, 34 A. tl, 
ii Ooaa. tit. 

11. 0.a—aeith IfUmber Co. v. 

Houston Oil Co., Tex., 257 F. 1, 148 
C.CLA. 21A eerUorarl denied 44 B. 
Ct II, 254 O.a 444, 43 U®d, llfT. 
WlA—^Oayaor v. Blewett 52 N.W. 

313, 82 Wis. 318, S3 Am.S.R. 47. 

38 Ca. p 25 note 17. 
la Ark.-^waata v. Pillow, 7 aW. 

147, it Ark- 34®, f A 111 .S.H. tS. 

38 at. p 35 note 24. 

Application to personal property 
gmmkllp see supra S§ I, A 

la ai>,—C^ilklns V. Custer C^ty 
First Mat. Atnk, l®7 N.W. «7S, 2® 
aiX 44A 

14. Ky. — ^ICortoa V. Jones, 125 S.W« 
247. 134 Ky. 747. 

38 aJ. p 2i note 2A 

15. Oa.—Codk T. XMadridts, ti aa 
223, 14€ Go. 43. 

sa Oa.—0»cik v. Heaidiieks, t® S.a 
223, 144 Qa. it. 

IV. N.T.—^la re Bingham, 27 NJa 
itii. Iff N.T. m 
18 C.J. p 24 31^ ta 
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f*4Tther, although a proceeding is special in form, it 
may have the effect of lis pendens where actually 
adversary in character.^* According to the word¬ 
ing of some statutes, "proceedings” are placed on 
the same footing as actions or suits,^* 

Lunacy proceedings have been held lis pendens, 
so as to give notice to persons thereafter dealing 


§18 

with the alleerd lunatic,** although there is also 
authority to the contrary.** 

^fjiicns. The doctrine has also been applied to 
motions;*^ hut it has been held not to aT1>ly to a 
motion in divorce proceedings to set aside a set¬ 
tlement decree, where the ccurt has no jurisdic¬ 
tion therein to hear and determine the motion.** 


IL COMKESrOEMERT OP ZalB PEMBEH 8 


§ 17. In General 

In order that the doctrine of lla pendent may apply. 

It la eiaeiitial that there be in exiitenoe a pending ao- 
tiori, suit, or proceeding. 

In order that the doctrine of lis pendens may ap¬ 
ply, so that purchasers of pre^erty may be bound by 
the judgment or decree rendered, it is essential that 
there be in existence a pending action, suit, or pro¬ 
ceeding,** and there can be no lis pendens because 
of the fact that an action or suit is contemplated.** 
In the absence of a statute requiring the filing of | 
a notice of Hs pendens, the record of an unsatisfied 
lien has been held to be notice of the action to fore¬ 
close the lien commenced within the time allowed by 
statute.** 

§ 18. Common-Law Rules 

tinder the ooRimon law as adopted in this country, 
it has been held that a Us pendens commences on the 
lUing of a biff, declaration, or equivalent pleading and 
the service of process. 

Under the comxnon law as adopted in this coun- 
tiy, a lis pendens commences on the filing of the 
bill or declaration and the service of process,** and 
it may be stated to be a general rule in the absence 
of statutory provisions to the contrary that both at 


law and in equity lis pendens commences when the 
facts nccessaiy to notice are of record the filing 
of a bill, petition, complaint, or equivalent plead¬ 
ing, and jurisdiction of the party from whom an 
interest is acquired has been obtained.** Accord¬ 
ing to some early decisions an action was lis pen¬ 
dens from the day of the teste of the writ,** and 
a suit from the exhibition of the bill or the teste of 
a subpeena.** However, under the rule as subse¬ 
quently established by the courts in chancery the lis 
j pendens related back to the service of the subpeena, 
I and not to the day of its teste, on the filing of the 
bill.*^ According to this rule a purchaser of prop¬ 
erty involved m litigation was deemed a pendente 
lite purchaser after a service of the subpeena, al¬ 
though the bill w*as not filed until long afterward.** 
The hardship of this rule was relieved to some ex¬ 
tent by a statute providing that no subpoena should 
issue until after a hill had been filed, and an anal- 
c^ous rule was extended to actions at law.** 

Lis pendens in favor of defendants. As to plain¬ 
tiffs complaint, and pleas and answers to it de¬ 
fensive in character, seeking merely to prevent a 
recovery, lis pendens arises in favor of defendant 
as against a purchaser from plaintiff from the time 


la la—Bnrsett t- Paxton, 99 JH 
2S8. 

ss'cjr. p es note so. 

19. Iowa.—Spragne ▼. Wbita S5 N. 

W. 751, 78 Iowa S70. 

Tomne procewfllng 

One who takes a deed ot trust from 
a petitioner in a Torrens proceeding, 
while such proceeding is pending, 
holds only as a snbaequent purchas¬ 
er subject to he excluded from aaiy 
interest in the land if he does not 
pursue the remedies prescribed by 
the Torrens Act.—Brinson ▼. I^ey, 
142 S E. 317, 195 N.G. 394. 

90. U.S-—Rexford t. Bnxnswielc- 
BallEe<k>llaider Go., 181 F. 482, 104 
CLCA. 210, reversed on other 
grounds 38 S.Ct. 516, 228 D.a 339, 
67 LuBd. 884. 

38 CU. p 24 note 3. 

9L Fa.—Moore v. Hershey, 90 Pa. 
198. 

SS CJ, p 24 note 9. 


82. la— Burgett T. Paxton, 99 IlL 
288. 

X.a-^Isler T. Brown, 88 N.a 556. 

2a Ill.—-Van Sickle v. Harmeyer, 
172 laApp. 218. 

91, Ark.-—First State Bank of Eure¬ 
ka Springs T. Cook, 90 aw.2d 510, 
192 Ark. 213. 

Fla.—^Bowers r. Peezuon^ 135 3a. 562, 
101 Fla. 714. 

Gte.—Chathiun, Chemical Oo. r. Vida<- 
lia Chemical Co, 136 &B. 82. 163 
Ga. 378. 

38 OLJ. p 96 note 87. I 

9a Tex.—^Navarro Pub. 0>. T. Flsh- 
bum, 2 Tex.0nrepLCas. 587, 898. 

28 C.J. p 26 note 28. 

99. Minn.—Conner t. Caldwea 3*d 
N.W. 850, 208 Minn. 602. 

97. K.T.I—Hbdgens t. Columbia 

Trust Co., 171 N.TJSL 226, 108 Mlsa 
415, reversed on other grounds 173 
27.YE. 304, 186 AppJMv. 665u 
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gs. Pa.—Borough of Bose Valley t. 
Rose Valley Acres, 31 Pa.DiBt. * 
Ca 281, 27 DeLCo. 105. 

38 CU. p 27 note 45. 

99. W.Va.—Stone t. Tyrea 8 SJBL 
878, 30 W.Vel 687. 

38 GUT. p 28 note 39. 

aa K.C.—Jones v. Williams, 71 
222 , 155 N.C. 179, 16 URJL.N.SL,* 
426. 

38 CLJ. p 28 note 4a 

81. W.Va.—Stone t. Tyree, 6 SJBL 
I 878, SO W.Va. 887. 

32 CJr. p 28 note 41. 

89. W.Ve.—Stone t. Tyrea snpzm. 

38 CU. p 18 note 42L 

sa X.T.—Hodgens v. Golnmbla 

Trust Gd„ 171 M.TJBL 226, 103 Mise. 
416, reversed on Otlier grounds 178 
N.T.& 204, 185 AmOMt. 665, 
K.C.—Morgan v. Bontla 44 SLM 824, 
122 Mia 748. 
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Where, in an .i«: n to net B*i*:e a p*nveyArce, a 
tieBhvh!cr j» tni* a party Jef* ni-iSit. he i*. ««n 
aj^urity; anJ terttrip vp fc:* lun, entitleji ta he 
]»'Oi!eeiMl ae ajpaintt pert'ani ■MjtiziT.g as irttrtxt 
fnis h:s eodefeu'bnt* in the taire sruarjier as phiin- 
liff «reru!<! be pri>teeted by the pendency of the ac> 
tien,^ and this is tree ahhtrath the conveyance by 
Ac eodefendaat is matie before the serriee of suib- 
meal oa the lienhulder^* and before the fihnr of 
hia answer and exess p«t!t:>'>at9 One taking; by 
oocivcyaace frera a defendant after snit has been 
teftituted and summons sen'cd is to be regarici as 
a purcharer pendtste lite as a',;ainst the rights of 
other persons s«bfc<!{uently g;ade defendants who 
Ete aa answer and cress pctiti'/n.** A bill filed by 
one jadgxest cretittor, nsahing aH other judgment 
creditors parties deferJant thereto, does not create 
a Us pendens at to any judgment other dun that 
of piaiatiif: bat there is a Hs pendens aa to the 
jnd^ueiit of each defendant and eadh judgment 
creditor not made a foroal party, from and after 
the date of the assertion of soch judgment by an- 
iweTi petition, or preof before the commsssnHier to 
sriMm const it referred.** 


; ^ 19. -Service of Procew or Appennutce 

Ip ifeterc« 8# m •tetut« ethemfstt. g 

' fmt &«* aiet c«» » Iwfprg tKtg stnr'C* af 

j or a vBiantgry o p oo oronoo i*i 9i»u of ooeh oonrtco^ 

I II wr^rtl except where Jt j* ftther- 

pr *s:;i?d hy vt&fiite, thit bo suit or n* 

! I A. pBr. km lt i';re ibt ^cr-hice of procesj*3 a 
, % 4dKt^iT.ti-cc sr* httt thereof,and that 

I inere £!irs{r of the till or of the ccsnpSaint ii %'*i 
I fuiEcient,^* Where the fervjce of sunsnorai sniti 
j ates the sit/Licc of the ptndtrcy of the action, it s* 

' icsfidf-rscnt therefor unless it sa a valid service.^ 

^ Thr sufniB'ins need net tn all cases have been served 
on all of the <!t.'fcnii!ants.^^ The service of a sum¬ 
mons on a copartner in an action ajiamst a partner¬ 
ship If sufficitnt to make the action Its pendens so 
that no tb:rd person can purchase an interest in the 
iubject matter of the actson so as to defeat or af¬ 
fect any rsf^ht of plaintiff in the action.** It has 
been held, however, in a creditor's suit that a serv- 
j ice of process cn a fraudulent {grantee without serv- 
! ing process on the judgment debtor is not a suffs- 
« dent cmnmencement of the action against the debt¬ 
or to sudee it a lis pendens.** 

jimmdmani of smiee or return of service. It 
has bees held that a defective return of service may 
be amex&dcd as against an innocent purchaser from 
a defendant senxd by substituted service^** and 
in the case of a defective service of a subpoena, 
where by agreement of the parties it is set aside and 
amended and dated from t)^ date when the agree¬ 
ment was made, it has been held that the suit is lis 
pendens only from the tbie of the amendment*^ 
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Cnus eamfimmt. Scrnse ci prt>ets» is vrj'Kt'n*- 
mry v< caastitutc a cross utt''n h* per^tns as to 
crcas cvsqilaicant asd persons h'ld’sg ixdcr 

Servue by fui^L-atuin. It Ii,ii l>;tn hel-j thit a 
tu:t IS In pendens in ihe case of r^icc bj pu'!J:> 
CMtiua, srbm diere has been a coasplianee with 
the statute as to service^^ and when the puthco- 
tioc u complete.** but not before*! except whtre 
it t» otherivise provided by statute.** However, it 
ba< been stated that the ex'iCt tunc whin an actjf'r 
IS decBMid commenced in the case of service by ptil>> 
hcatioa is unsettled.** and some dect<:ct:s icdirate 
that the notice takes effect from the first pubhea- 
tion.** 

In the cue of service hy publication, it has been 
held that the citation is required to follow the pe¬ 
tition in describing the land sued for fully am! pr.r- 
ticularly:** but jnrisdictioa may be shown to ca- 
tai^ish lis pendens, notwithstanding the invalidity 
of the chatioo in the record u scrrice on the gran¬ 
tor, by presumptions drawn from recitals in the 
record.** 

§ 20. -Filing of Bill or Complaint 

As a OMMral iWto th* nwra Mrviec of pracM* Sow 
not maica «n ocUoii lio pomlon* taofora the cooiplalnt 
or MU io mod. 

It hu been broadly stated that under the com¬ 
mon law a bill of crnigdaint or the cross com^aint 
IS the lis pendens;** and accordii^ to the general 
rule the mere sorice of process does not make an 
action lis pendens before the complaint or biS is 
filed.** It hu also been held that a pending suit 
18 a general notice of any equity or claun to all the 


, frtm thr tinw tV petition is filed end dock- 
J ete-l.** an-, fh'i*. if the facts in thf record of a 
! /'idgmert C7'.<l:t /rs' suit are sufiSc'tnt to fist a par- 
■ c'i's**-r jen iente hi** on rs'.-tire of nsjH*!* nr claims 
I tf the jm’rrent ercdJtvr*, ‘uch Ti.t:rt »lalfi from 
i the Clnsg '/f the bill.** There is a»ith'-rjty, howev- 
! er. kr/ldrng that an aefon is liji fwn ;"js nit’r “crv- 
j :cc of jiT'iccii ard Vfcrc the filing of thr- Kt\ or 
I ctmjil'iiT.t,** ar.d when the bill is I'r.* 3i» pin* 

I dry:- hvg.rs it'/m, or relate^ lack t'l, Ac ter^irc of 
; the j*!b;*Tt)a,*« or perhaps to the ilatc of iMuance 
i of the MTlt.*" 

A petition » not fihd where, although indorsed 
by the eltrk, it » irntr.* d.aU'1y taken from Ac office 
and no soR3Sor.s is issued thereon.** It is not cec- 
essaiy to the commencement of Ac hs pendens that 
the pleadings be isdcxtd or recorded, where Ae 
! statutes mily require filing or where the duty to 
index or record is ministerial.** Where an orjg- 
inal IkS is so dcfectire that it cannot operate as 
a lis pcniims, the amended hill will not relate bndk 
set as to defeat the rights acquired since Ac com- 
menciniLn: of Ae acticn,’* but, where an amfnd f^ 
bia is not considered a new bill, transfers whidi 
take place during the penelemgr ©f either Ae orig¬ 
inal or Ae amended bill have been held to be pen¬ 
dente lite.** 

§ 21. Statutos Relating to Cmnmencement of 
Action 

Til* determination as to wlian a sort or action eam- 
mcncM to ba iis pandans may dapond on aUtutory pro- 
viaions relating to the eommcnecmofit of an aeUon. 

Some statutes make an action or soil lis pendens 
from tike service of process.^^ Under otber statutes 
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S,M 49X 100 W.Tm 147. { 
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■•4 mmmom » "iMMdr thcmw.** Tkc ^mt at 
«ydi Itt pcmlnw tuglM Miqr idao Ic cootrollcd bjr 
tkc ofcratmi «f ■ Hirtla p ao ta Sac aa actma 
«r aaa iImII ha itt anM as i a i tiwad or hacoa ia 
gawraJ, nr far ia peaitaa par pc aa a, at tibe tnae 
of fhnf tiM BeMphint or tafl** or of dw pcaftkm.^* 
Saaae of aach atatotaa, bowerar, inoorporata aa 
■ Miri nM«i raqoireaMBt, toch aa that the petition he 
Mncd ia a putkidBr way’* or that aenrice of 
pracsean, or the fine p aM icati o a of notice by p«b- 
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a. In general 
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Many statates nuke the filing of a notice in ac- 
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the Ks pendenb notice under some statutes has been 
held not to be exclusive,and some notice of pend¬ 
ency statutes have been held to be procedural only 
and not to create substantive rights-** Such stat¬ 
utes are remedial and should be construed with ref¬ 
erence to their object and purpose.** 

The statutory notice must be filed by some party 
who has an interest in the litigation,but the filing 
of lis pendens notice is, in some instances, apparent¬ 
ly optional with the party entitled to do so.** It 
has also been held that neither party need file a 
lis pendens in the interest of his adversary,** espe¬ 
cially where the latter may file a lis pendens in his 
own behalf.*^ Where the statute grants a right to 
file a notice to plaintiff alone, a notice filed de¬ 
fendant is of no effect** 

The purpose of the lis pendens notice statute is 
simply to afford notice to persons dealing with the 
subject matter of the pending action** and to pre¬ 


scribe the procedure to be foSowcsl by litigants m 
order to give notice to third persons of tte peadr 
ix^ action In other words, the object of such 
statutes IS to preserve the status of the property and 
of the parties*^ and to protect bona fide purchasers, 
or encumbrancers,** by providing a means whereby 
one desiring to purchase land may ascertain wheth¬ 
er there is a pending suit which affects the title by 
examining the records.** Seme statutes are de¬ 
signed to supplement the r^stration law and to 
provide a simple and readily available means of 
ascertaining the existence of adverse claims to prop¬ 
erty not otherwise disclosed by the registry ;** and 
under such statutes notice is required in order to 
give constructive notice to prospective purchasers 
when a claim is in derogation of the record.** It 
has also been held that the statutory lis pendens no¬ 
tice is not designed to protect intermeddlers** and 
the notice may not be filed merely to prevent alien¬ 
ation of the property.** 


authorised by Tarioas statutes axe 
called **U8 pendens.^ ''notice of lis 
pendens,*' “cautions,” etc.—^Trask v. 
Bobeon, 169 2r.W. 489, 141 Mmn. 114 
—as CJ. p 11 note 67. 

PwwM pKOteetod by atatofee 

PnreXiaserB of mortgagor's land by 
bona fide contracts who paid part of 
purchase price and had no actual 
knowledge or notice of right to re¬ 
deem or pendency of suit therefor 
would be in position of lienors who 
were protected by statute requiring’ 
filing of notice of pendency of suit 
in lis pendens records.—^laee v. Macon 
County Bank. 172 So. 662. 232 AIsl 
532 

Bffeot of ludgmsBi 

Statutes providing for the filing of 
Its pendens notice in connection with 
proceedings to fbreclose a mortgage 
have been held not to affect the case 
of a person purchasing the property 
after the rendition of a Judgment of 
foreclosure; be is bound by the judg¬ 
ment —^London & San Francisco Bank 
V, Dexter, Horton A Co., Wash., 126 
P. 693, 61 aCJL 615—42 CLJ. p «7 
note 64. 

*^Xdeiise^ daSnad 

''Ijienee.** as used in statute pro¬ 
viding that on failure to have re¬ 
quired notice of suit affecting realty 
entered in lis pendens records such 
suit shall not affect rights of a bona 
fide purchaser, mortgagee, or other 
lienee m absence of actual notice, 
means the person having or owning a 
lien; one who has a right of Hen on 
property of another.—^Liee v. Macon 
County Bank, 172 So. 663, 233 Ala. 
932. 

m afcn t oay aqaivalant of lis pendens 
nolioe 

The mere filing of a suit to enforce 
a mechanic's lien against personal; 


property and of an ordinary sum¬ 
mons to a defendant does not oper¬ 
ate as constructive notice to subse¬ 
quent purchasers, under the general 
common-law doctrine of lis pendens, 
since the statute requires more than 
that to be done if the personal prop¬ 
erty Itself is to be pursued; and a 
writ of seizure must Issue, as a stat¬ 
utory equivalent of the lis pendens 
notice.—Hamilton Bros. Co. v. Bax¬ 
ter, 195 So. 336. 188 Hiss. 610. 
HbtUdBg given baslflea notloo 

Statutory notice or certificate is to 
be distinguished fVom the lis pen¬ 
dens Itself, and no rights are given 
by the certificate, other than notice. 
—Hulen V. Chilcoet, 113 NW. 122. 
79 Heb. 595, 126 Am.S.R. •681—38 C. 
J. p 13 note 78. 

81. N.C.—Whitehnist v. Abbott, 33 
S.H2d 129, 225 NXL 1, 159 A.L.R. 
380. 

8 L Wash.—Cbaudoin v. Claypool. 26 
P.2d 1036, 174 Wash. 668. 

33. Kan.—^Biarrod v. Bnrke, 92 P 
1138. 76 KUn. 909. 183 Ain.S.R. 179. 
83 C J. p 11 note 67. 

9k, Ey.—^Tennis Coal Go. v. Sack- 
ett, 190 S.W. ISO, 172 Ey. 729, Ann. 
Cas.l917B 629, 

8 Sw N.T.—Nahe ▼. Xikkelsen, 177 X. 

7.S. 694. 108 Mlsa 378. 

ZbEgeocy of mortgsgs asalgniBimO 
It has been held that a mortgagee 
who discovers that his attorney has 
forged an assignment of his mort¬ 
gage is not required to file a lis pen¬ 
dens to notify mortgagors or other 
persons of the fotgery.—Kehe ▼. 
Mikkelsen, supra—88 GJT. p 30 note 
97. 

9k Colo.—Scott V. Welmer, 61 P.2d 
591, 99 Cola 247. 
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87. Cola—Scott t, Welmer, supra. 
83. Leu—Hecker v. Bourdette, 9 La. 

Axgx, Oriesjss, 181. 

88 u Cah—Lee v. Silva, 240 P. 1015, 
197 Oal. 864. 

Isu—^Moore r. Blount, App., 169 So 
819. 

Tex.—Hertel v. Dlahman. Clv.App, 
111 S.W.2d 891, reversed on other 
grounds 145 aw.2d 895. 185 Tex. 
600. 

38 CJ. p 30 note 2. 

Hot sword of sfitaok 
The notice Is xiot Intended as a 
sword of attack by marking the pe¬ 
riod for beginning of limitations as 
against persons filing the notice.— 
Mitchell T. Federal Land Bank of 
St. Louis, 174 fi.W.2d 671, 206 Ark. 
253. 

Sk La.—BIcfcham y. Bethany, 175 
So. 465, 187 La. 709. 

9L Ark.—Mitchell v. Federal Land 
Bank of St. Lonie, 174 aw.2d 671, 
306 Axk. 253. 

88 C.J. p 11 note 63. 

88 . S.C.—Wooten v. Seench, 196 a 
a 877, 187 aa 219. 

38 CJ. p 12 note 69. 

9a Ala—Lee v. Macon County 
Bank, 172 So. 662, 233 Ale. 533— 
Ooxpus awcis etted fea Reeder v. 
Cox. 118 So. 338, MS. 218 Ahu 182. 
38 CJ*. p 12 note 76. 

9 k N.a—Whitelinrat v. Abbott. 83 
aasd 129, 225 KXl 1, 159 A.L.B, 
3S0. 

9a NXid —WhfteimrBt v. Abbott, sn- 
pra- 

9a N.C.—Whitehiirat v. Abbott, 
pra. 

97. X.T.—Shostaek v. Heekfia 199 
X.T.B. 174, 116 Miee. 47a 
38 CJr. p 87 note 27. 
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Optnticm mmd tfma. A rtat a to iT of lis 
pe m t rni docs not constilste dw comfocecfcneot of 
n KHoa,^ oor is it s sobimiitc for the sernce of 
process.** It o per at e s as ootistroctivc Dotice of the 
httfation pendini:** the statutes often expressly so 
provkhof.* The statutory notice dors nut, houer- 
cr^ comtnictive notice of ptsnitsfTs claim as 
docs the rcGonliiii^ of a ctanreyance * The filini; of 
o statutory uotice does net five notice of rights un¬ 
der a cause of action whidi is not pleaded.^ The 
autufiory notice is effectm,* and constitutes coo- 
sSmctiTe notice,* Iron the tunc it is filed, and there 
is no Its pendens until soch time.* A hs pendens 
is in ki ^cct prospective, not retrosetiTc.* Where 
a Us pe n deui notioe is filed as required by statute, 
die fact that the purchaser's attorney was ncffli- 
pem in exauuning the title, or that he was entirely 


iirrmnm of the liltRC of the lb pendens, IS nit aTsil- 
•Me to the pordiaser.* 

k ywriCjsgraini 

yUm falllira t« HI* « netlfi* aa rsqalrtU tr ^tata ar- 
Uinarily prac la da a tlM r*slK to €Mm tfcat tha pmrmm aa- 
aaiPlaa lataraau paadanta ilta takaa aaOjact to tha jaUa- 
mant, ar that a ptr a aw la chargad adtfc natlca af, ar 
afMad hy. tha paad awey at tha actian ar procaading. 

The failure to file a notice of the pendency of 
the action, where a sUtutc provides therefor as a 
condition precedent to the action being lis pendens, 
ordinarily prcchides the right to claim that the per¬ 
son acquiring interests pendente htc takes subject 
to the judgment, or that a person is charged with 
notice of, or affected by, the pendency of the ac¬ 
tion or proceeding.^* This rule has been held to 
have no application, however, where the person has 


ga, X.r.--Cahaa V. Bihar, lit M.T., 
a 241. 123 App IMr. ill 
SI C jr. P IS Bota ts. 

Opmtiaii a»d aUact af 11a paadaui 
a«B«rallr aaa lafra I SI. 
ggi Ark.—Ooodyrar Tlra M Rtthhcr 
Co. r Krycr. ISl a.W.S4 t2«, 2St 
AriL SIS 

Kr —Braalla r. Gray, 14S S.W.1I 412,1 
StS Kr 7tt. IIP A.L..lt tn, 

M ei. g St aata 1. 

1. Ala.—4Uaa v. Wacaa Coagty Bhak,' 
172 Bau €42. SSS Ala. 422. 
CU^-Oavala v. Plahara, 70 P.ld f7S, 
as OOJMmld 111—Tutaar v. Baak 
aC Aasarlea Nat. Treat A Sanaga 
AjuTu. X7 pm sis. 13S CaSSma 
SIA 

Ky.-^-ai«alta ▼. Omr, 142 SW.Id 4SS, 

an Kr. tsi, ist A.i:s.jt m. 

as CJ. p 11 aata 7L 

U. MM.—Bahar v. BartMt. 4S P. 

ltS4. IS Moat. 444. Si Am&R Sfi. 
as C.J p 11 Bota 7X 
WL CaL—Wanupck v. Bartow, SI P. 

ifA as Cbl ns, ai Aia&B. asa. j 
•a CLT, p » BOto 73. I 

4L NcO.—CWB b V. CMd UBaldtoMi 
Oa, m N.vir SS4, ISS Nah SST— 
flhafav V. VrilaaBviUa BIcvator Oa.' 
a? K.W. ass. 121 xaR asA 
iL Tax.—T14a Watar iBtorlatad OU 
Oa V. Baauaar, Clvjlpps ISS UW. 
9d aaa, arrer r a f U aa< C h a aaai v. 

w. aaa. 


aarena that aattow vhaa fliad. la eoD- 
atruetlaa aotlca of axil, aad la olfcc- 
tlva ax aaek fraai aad aftar day of 
aiiBu; although puMlrmtlon of proc- 
aaa to not Ihra eeaipltta.—Blmck v. 
QaackoBbaak, 227 P- 1S41. 7S Cato. 
Stl. St AA.R. 2St. 

T. 8 v Oaipaattr, US 

N.W. SSt. 32 aix Its. 
as CJ. p St aotaS. 
a Va.—Bryaa t. JaefcaoB, IS &.B.| 
Sd SSS. 17S Ta. 133. 


piivad af 
aad HgU 


iMoaaA B Ua paadaaa la aUactlva jENaa 
tha ttaaa R la UtoiL—B iubIIb v. Cray; 

lu gLV.Mi nn aaa Mp. saiw m JL 

S*JL ttR 


18 CJ. u at aata S. 


I (1) Bona tda parMaare of mort- 
IgacoPa toad wi th ou t kaowtedga or 
Bouca of soH to radooaa bafora lia 
poadoBo wao Had oouid boC be de- 
privad of Chair rfi^bta of purchaaa 
aad rigU to eaaiptoto paymreta of 
pwi Blwaa prtoaa to paraoa aatitM In 
agaltr thareto aad to bold the land 
with fto advaatagaa and Inpravo- 
waato hr Mtoir of Ila pendroa aftar 
aoBtraoto ware aoade.—I»ea v. Macon 
Conalr Baak. 17S Sa SSX SSS Ala. 

saa. 

<a> Ua paadeaa aonld aot ha glvaa 
lutreaotlva effcot to drpriva p u rrh aa- 
ara of piuviaualF ac««ifad lagal tStIa 
to toad.—BkrehardS Do Mitopaicat Co. 
V. Ray. TaLCtoUtow, SI 8.W.a« 7S3L 
fL Kr.—PMchar w. mraaawk ISS & 

I W. Stl, IftS XT. SSS. 

ML Ala. Matogu ▼. BtiMrtdgw m 

Ak i7R aaa Aia. ass—pudanu uwd 

Bm* of Stow IbritoaBB V. Ooarlc city 
BfeuA ssa 8a, 4dK 2as Ala. SS— 
Mhtoa ▼. B ego ai a , ISt So. iSd. 323 
Atob ai»-Ma«Bh a. JRSa Baak A 
TMtOh, IStda. Its. 331 Ato. SIS. 
AriL—iShouM v« Seovill. 2H &WJd 
34SL Its Aifc. 441—Wilklaa v. Aarat- 
gaa, iis &vr.3d isi. las aiu. ass— 
Jhuto ▼. Aiaoil, sag aw. sr lai 

AiR SSI. 

CaL—Caigwator lAwta «S P. SaS, 

US Cal 11 itoha Uiorea v. HiMt, 
m PM 481^ at CaSAnkSd 147— 
OtoUhr a Xdum st PM m, laa 

ChLlpp, If A 


Fla.—AUtod a. Wagg CaiporaUon v 
P. U suit A Ca. IIS 80 . SST. 15 
Fla. 74A 

2Ey.—Oarriar w Kareaaugb. 247 BW 
lltT, IIS Ky. 2S. 

Tax.—Baaa ▼ Saearlty Realty A De- 
votopnaat Co.. Gtr-App., S4 BW3d 
144. arror lofaaad—^Btoxter v. Prett. 
Ov.Appi. 212 aw. SSS. oiBmed. 
ComJlpA. It S.WJM SIS— O'Brien 
▼ Perklaa. Civ.Appi, STS RW. 241. 
afflnaed ShaMoa v. CTBrian. Ooaa 
App. 22S aw. SSt. 

Va—Swatnam ▼. AatoaaantI, IAS a 
a Tia ISS Ta. 5S4.. 

21 CJ. p SS note a 


41) Piwrlatoaui of otaCnto relattag 
to Ito pandaaa aotloeo do not have 
affaet of tonmUdhtlag aoDBoailoB Itoao. 
but Bieraly provide that each lleaa, 
of which BO Botloe to rBoordad. ahall 
ba laaWaetlva aa agalnat aabaeuaent 


of veal aatatob for valuo aad without 
uaUca—Xa re Wealcy OBaporattoib D. 
CLZy^ IS FJEtopp. 147. 

<S> Whare a Ito pandiwu notiea to 
aot niad, a datoy af aevaml yeare In 
aalllnr under aa cxacwtlou works an 
abaodaaiaent of tha Bau aa to cradi- 
tofp and pucuoBu aegafrlng Interven¬ 
ing righto.—MaDlna ▼. Staton, 1P3 

aw.sd m. m xy. mnl 

no lltoc of tha aotioa baa been 
bald net to ba noceaaaiT to order to 
I n reot the eoort with Jmiodlctlon of 
the aubloct aretter of tha action.— 
Btacfcbim ▼. Baduport A S. R B. 
Ok, as P. Sif, T CkLApp. 44». 


JLandownar who PBrobaoed land 
whflo dmiaage anit was ponding, and 
gfantto to whoa land waa oonvayad 
wtolo anlt to ooltoet aaBBaamenta 

igaant piiarBifflaia tn aach anltik al- 
|thaaigA mm Ma pendena n oc^^ ^ w « 
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US PENDENa 


actual notice of the pendency of the suit or pr^^- 
or where, regardless of the Ms pendens 
rntsce, other facts exist establishing conatmetive 
notice,*® or in a number of other instances.*® Un* 
-jer a number of notice of pendency statutes the fil¬ 
ing of a notice of pendency as a requisite of the 
hs pendens is necessary only in the case of trans¬ 
fers made to purchasers or encumbrancers in good 
uith and for value and a statute requiring a 
lis pendens notice as against bona fide purdiasers ! 
or mortgagees has been held not to require such | 
a notice as against subsequent attaching creditors.^^ 

Under some statutes it is not necessary to file a 
formal Us pendens when the action is brought in a 
county where the land is situated,^® and the doc¬ 
trine applies because of the filing of the complaint 
describing the property and stating the purposes of 


the action.**^ irovided there is service of proce*-> 
Within a designated time as required by 
Under such statui'f*, however, a pending action or 
proceeding does not c^^n^titute notice as to land in 
another county until notice of «tuch action or pro¬ 
ceeding is filed in the coimty in w’hich the land is 
located.*® 

N*‘*ticc by defendant A statutory notice of lis 
pen lens filed by plaintiff has been held to afford 
notice of difciylant*s rights as against subsi.qucnt 
purchasers,®® and where, although defendants an¬ 
swer in an actios to quiet title alleging that they 
are the owmers and seeking that the tide be quieted 
in them as against plaintiff, th^ do not file a statu¬ 
tory notice of lis pendens, a purdiascr from plaintiff 
is nevertheless bound the lis pendens notice filed 
by his grantor and takes subject to a judgment that 


to the geneml requirement thet such 
notice be Hied.—Thompson ▼. Board 
of Drainage Com’rs of Sduhlenbers 
County, 7S S.W2d 381. 338 Ky. §8. 

ILi Ala.—^Liee t. Mheon County 
Bank. 172 So. 862, 233 Ala. 522. 
Arfc.—Shouse v. Scovill. ISf S.W.2d 
240. 200 Ark. 441. 

Cal.—Foster v. Warren. 103 P.Id 5S1, 
SS CalJtpp 2d 470. 

Cblo —^Western Slavonic AsB*n v. 

Videtleh, 8 P.2d 283, 90 Colo. 230. 
Lsu—Richardson Oil Co. ▼. Herndon. 

102 So. 310. 157 La. 211. 

Neh.—Johnson t. Olson. 273 N.W. 
201, 132 Neh. 778. 

N.C.—Whitehurst v. Abbott, 83 S.B. 

2d 129. 235 N.C 1, 159 AJUB. 330. 
Tex.—^Waltx ▼. Uvalde Rock Asphalt 
Co., Civ-App,. 58 S.W.3d 884—Pad- 
dock V. WUllaxnson. Giv.Appu 9 8. 
W.Sd 452, error refused. 

88 CJr. p 31 note 7. 

Party to aetSan 

La. —Bickham v. Bethany. 175 Sol 
485. 157 Lia. 709. 

One of sevezal moxtgnaaes 

Failure of Judsrment creditor to file 
tis pendens does not affect priority of 
her lien over mortgage mven before 
attachment issued but not recorded 
until after attachment Issued, where 
one of several mortgacees, having 
actual notice of attachment order, 
recorded mortgage.—Peck v. TraU. 
85 S.W.2d 83, 251 Xy. 377. 

X s aoeeat snbpuxdiassr 

Actual knowledge by purchaser at 
foreclosure sale of pendency of Mil 
to redeem would not be binding on 
subparchaser who acquired proj^rty 
wilhont knowledge of pendency of 
suit, in absence of filing of Us pen¬ 
dens.—^Lse V. Macon County Bank, 
172 Sol 392. 233 Ala. 523. 

IR GbL—C arpenter v. Smallpage. 29 
PAd Ul, 220 GsL 119. modified an 


other grounds 30 P.2d 995—^Foster 
V. Warren, 103 P.2d 691. 39 Cal. 
App.2d 470. 

Tex.—Oozpus guzis ettad in Palmer 

V. First Kat. Bank, Civ App., 77 S. 

W. 2d 902, 903, error refused—^Pad- 
dock T. Williamson. Clv.App., 9 S. 
W.2d 452, error refused. 

38 C.J. p 31 note 3. 

Szolusloa from pzotaelffm of statute 
A statute excluding from its pro¬ 
tection persons who have construc¬ 
tive notice saves the rights of lien- 
holders who have filed their liens 
under other statutory provisions 
mslctag the filing thereof construc¬ 
tive notioa—Holford v. Patterson. 
Tex.€avJlpp., 240 S.W. 341. 

BsgIsti'jF of deed of trust 
N,C.—Mssssobusetts Bonding 4b In- 
suranee Co. v. Knox, 18 S.E.2d 438, 
220 N.a 725. 138 AJL.R, 1438. 

18m La.—Moors t. Blount, App, 160 
So. 819. 

W9 iajuzj 

Purchaser of realty at sals on fore¬ 
closure of mortgage executed by 
widow could not contend that be was 
not bound by decision in another ac¬ 
tum because no notice of lis pendens 
was recorded in mortgage book; 
where the porehaser sustained no in- 
jnxy becansa of lacR of registry and 
judgment in the other action only 
Tccognlsed pre-existing status which 
was ersatsd at death of husband.— 
Moore v. Blount, supra. 

(1) Where the purchaser Is charge¬ 
able with notice by reason of the fil¬ 
ing of a lien or payssent of the 
amount of the Uen Into court-^ 
Shumate ▼. Oodkett. 27 SLEL 249, 43 
W.Ta. 491—83 GA. p 31 note 3. 

12) Where the property Is seised 
hy court proceedings.—Wood v. Prtec; 
81 A. 1993. 79 XJTAU L 
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14. N.J.—Dunning v. Orana 47 A. 
420. 81 N.J.Eq. 434. 

3S C.J. p 55 note 4. 

15. U.8.—Vance v. Wesley, S.C, 35 
F. 157, 29 C.CA, 63. 

XJ.—Dunning v. Crane, 47 A. 420. 
81 X.J.ESq. 834. 

Id. BAn.—Green v. Kelly, 258 P. 147, 
123 Kan. 447, 124 Kan. 8. 

X.C.—Barrett v. Holland. 193 SL& 
814, 213 X.C. 423. 

38 C J. p 31 note 12. 
mo to land 

In order to entitle litigant to pro¬ 
tection of doctrine that action insti¬ 
tuted in county wherein land in¬ 
volved is situated is notice to those 
seeking to deal with such property, 
without filing of lis pendens notica 
action must Involve title to realty, 
and mere description of land in com¬ 
plaint seeking only Judgment for debt 
does not give action force and effect 
of lis pendena unless allegations 
thereof involve title to land; and 
the mere fact that complaint alleges 
that amount due plaintiff from do- 
fendaat is balance of purchase moir- 
ey fOr lands described therein does 
not convert action into one Involvfaig 
title to realty within lis pendens doo- 
triita but It remains simply action 
for Judgment on debt.—Jaxrett w* 
BoUaad, supra. 

X7. NXL--PoweU V. Unix 99 fiLB. 3K 
172 MAX 231. 

38 GJr. p 8X note 12. 

18. N.CL—PuweU T. Bail, supra. 

33 Gjr. p 31 note 23. 

9’ » 

X9L Kuol—O reea v. Kelly, 258 P. 147, 
123 Ksa. 447. 124 Kan. 3. 

N.CL—Wbttcbnnt v. Abbott. IS SJL 
Id 129. 225 NXX 1, 189 A.X«JL 389. 

fiOL Waalk—Parfcsy ▼. BorwelL 135 
P. 151, 59 Wash. 335; 
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I 2* 

Mf wm wnh&m Same mmmm cx> 

prc»^f tm a fflsnf % 4efffidifst a wo- 

tkt of Mi aiidl w^det a M^isif 

ir^ MMf ^rtj to an admi to fik a mnn^t of iti 
®cfidk»cj the mmmm-hw mle tibat purdtascni pen- 
iam tte art dkarpd widb aotke tibr aaei^ pen^ 
ikacy of the actkai is abrc^led at to ai of tlic 
l^aitks, «Mi fwA party it kft to protect Mmscif 
afa«M like effect of tmitfrry hf tlie oppoattt party 
flKaiilp Soiiic ilafiitcf fwsfEifw^ itotKc 

of fti ftw4em baee feeeii oot to ftqmrt a no- 
tiot of fia pefNkof hj a emsi cofopiasoafil lor llic 
poietlfoci of ill lot oiMkr other atatntea st 

tea hmt heU th^t, where a platfitiff has ikd a Ms 
peii4em hat tl^ emm coaif^iihiaot has not, a par* 
dbaicr pcwcicwle Itte fai Stol affmad with ocmi^nic* 
mt tmkt of dbe facts im the aroto coo^iiit^ 

Cmdiiim fa prosecnii^ of arltaa. Umkr some 
sMPtooi tlto filing: of the statutory notice is required 
as a ooodsBtkm faecedeot to the prosecutiofi of cer- 
tam actKMis.** This rnpureiiient has hcen Inrld to 
he jwiaihctkitial^^ and mcapahle of heinf mieed;^^ 
md dbe ihag of the Us poidcns suhseqtiewt to the 
conneocesiM^ of Che wsit or actioti^ or a filing 


mmm pro fwnc^ his hecti beM to he ioeffectoal Of- 
howcTcr, the fillip of a ocan^ of the pen¬ 
dency of an iKikm is not required in so far as the 
parties to the action are concemed*^^ and an wits* 
^losi to file is not a defense to tl^ action.*^ 

Some statutes require toe fiihiqp of a iss pcnckus 
as a cofiditiofi precedent to iIns entry of certain 
jti<%]iitnts by confenuon,^ m the rciKkring of final 
ludgmefits directing a sale in utortgage foreclcmirc 
actions.*^ 

{ 23. -Actaom moA Procectikign to 

Which ApqiiJfiadde 

Ta# 4UwSicaliiiiitir at a wpile# af iMaaiaa^f aiisfirhf to 
ati aetitoi #r praatoO l aa i itopaiiai mm Wm torma af tlw 
wtatoftok 

Tito applkihilfty of a slattoe requiring the filmg 
of a notke of Its pendens, or authonrsng such no¬ 
tice to rentoin of record, to an action or proceetong 
is omlrcdled by toe terms of the statute.** The 
statutory tight to fik a lis pendens m^ice is lim¬ 
ited to actions of the authorized class,** but if the 
actum if within the statute the right is absolute.** 
A party seekiiig to avail himself of toe ^atulory 


Mm Cat.—'Wiltoa a. it Oai 

tot. 

to CJ. n as aal« Sf. 
m CiUa.--aNto€t ▼. WmWmmr, SI r.»i 
mtrn it Caia. 117. 
to CJ. t SI aata IS. 

Iiiiai Oa 

to M.W. tot, SZ Mtoa. a 
to CLf. f sa aaca la 
m lMa*-4L e WImU ImmWm CSa m 
to K.W. Sia it Mlcia 

toa 

na €aL«**Oirili^ v. laiaar, it F.Si 
im m Cautpa. ITS. 

tot WJr.-~4.awli Oiipa» v* Ihimr* 
m A. m% %u mjkjmw 
a. mmmk to a mt, m MJULmm 
sto. 

tocugaai rnrnmmm 

tOm «r toiwa nsMtoitor ata MSa i 

to. 

ia aswaatlaJ 



iMW n to tor ao* 
Wit ww toUara to tot toa 
a*a Walintog to 
totola at Oijr af Wawaito'a; 
,Ito to itto it WJrJmia toto 

■I*- 



, «iK ^Met'eUB. 

WotMM amtoto 

#lWRfr 


to as. f Hjr.litoe. 911. atortntol ISS 
to 9ii, ito Sit. 

n, K.Z.—Wwrldnuni^a'i BallSitMT A 
tjMto AtaTa of Otr af Newark r. 
Hmpw, I7S to ils, 12 NXMtoc. 
lit. 

W Cmipo, Ine.. w, Naur, 

tot to fit. III NJ.ibaw tS»~~ 
Wafftdhaiiiie«*a Baildiiiu to Jbm 
Amfm af Otr of Newark v. Baar 
uar, I7i to SIS. 12 KXWtoe. SIto 
to KJr**--N«a ▼. SUHSWe, H to fix 

11 KJXaw ISJ^WofiOiicaBanW 
toultoAag to Loan Aafa af Cftr sf 
Wawmt: r. Huazer, Iff to ilto 

12 If jrjMSae. iSi. 


toL Cbto'—tcaft r. 

Stl, if Oalto tsr. 
to cjr. p It aain SI. 

as. Oiia . O a at t a. 
to Of. W 19 na^ tto 


•I nJAmmA 


r« il rM 


Is to SIX 


WmL rnmmk a. 
mt' Caw It M.TJLM mx 
toPtUma. Si, mmmwmmt toa- 
toi HEtoti mf Amimw. 


ML Ckl .—MmmmOm CMaty TItIa Sna 
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Jbatlaaa in i 
Tli« atatalary pravialaiia wltk ra- 
apm to nitop af aotiea af peiitetier 
af an aetlan ware lataiifat ta moplf 
aaleir la aetkma irmwtot m tiw state 
«a«rt. aaf Iwnaa thay Imva iw ap- 
ptiaatnm ta atllana panfiau la ttia 
federal caarta.—-In rt lilt Aeeime F, 
< If.TtoM MX m MWa. tlS. 
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Its Sa 117. Ill La. ftT. 
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toS, if Mtim 71. 

Nr.T.*-*>Blaael| a, Tnurkw. 241 N.Y.to 
717. 229 ApplHir. MX 
Fto-^-Stounmetaii to BsahSel t. 
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VWl 4ft. 

B.X.<^2to Baal itth jEUraet Oapam* 
Baa V. »6aeialar Saw. Baak, 2 K. 

TJtto MX m AmXMv. 245 —OC- 

tiaartr w. Armai Bealtr CSarpara* 
Ban, 2t2 M.TJI Sli, lit Mlae. €47. 

mt* Ifiaa.—Zaaijra v. Scliweato 92 N. 

W. m. n Mimm. Tl. 

It.T.--»«a w. mim m H.Y. lit. 
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pMiim hai mm Mmmrnu i%iit ta iy« 
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statytcs provMtnf for tl^ of s 
of lis pcmlcfis ordifianly relate to actkms and suits 
affectinif the title or rsi^ht to real property ;*» and* 
in mrder to he effective* a lis pcsidens must be 
hkd in an action which is within the scope of such 
statutes.^® Various sututes have be«i feeU not to 
aptily to a purely personal action*^^ 0r one based 
on a mere money demand,^* or a suit for an ac- 
or to appoint a receiver and dh^ve a 
partneridiip,^'* or to a fiumber of other actkms* mits* 
m proceedini^,^* Some statutes relate only to ac- 
tkms bas^ on equitaUe affectii^, or derigned 
to affect, real estate;^* other statutes relate only 
to proceedings to subject real ei^te to the payment 
of a del^ or liabiHty where no previom lien shaH 
have been acquired tliercoa.^^ A gmieral statute 
relating to notice of lis pendens has been held not 
to control speoal statutory provisions as to the ef¬ 
fect of particular actions as lis pendens.^^ 


im tome jormdbcl^^ k hm hem held Itet fte 
rei^ifemeiit of a noliae of Ms pendm 
to aciloim wimx the dam is m dmifMkm of llm 
rectwd.^^ It has alto been bdi tim a statme fsW" 
riding for a notice of Ms pmidcfis has no i^dka- 
tion to atlknis fiM before the enactment of ti^ 
statute-*^ 

In proceeditip strictly in rent no notice of Ks 
pendens is ordinarily necemry, since the court by 
seutng the property renders it impossiWe for any- 
mac to boy pendente Mte and daim to be a pur¬ 
chaser in good faith.*^ 

A€iwns t 0 reemer real preprrty. Som^ notice of 
pendency statutes db not apply to suits to recover 
realty,** and, althouig^ there is authority to the 
emtrary,** an action in ejectment has beem ^Id 
not to be within the scope of a statute rcquirwig no- 
ti<» of Ks peiKiens only in actiims affecting the title 
to real property.** Moreover, ejectment actions 
are, by statutes peculiarly applicable thereto, fre¬ 
quently excepted from the operation of general stat- 


Cmmt Ok. SIS N.T.S, €10, *S« App. 
mw, ili, f 0 llow«d la Wait ISatat^. 
lae. T. A14ia E14& Oo., 114 H.T.a 
SIS. Hi App.DIv. 7fS. 

sa K.T.—Slaael v. Silverstoi&e, ttH 
N.T.S. SSS, 2S0 App.mv. ?84~-45tair- 
lti« f'. Nib Const. CorporatSon, ISS 
N.T.a 4#t, Hi A|Pn.Div. ffS-Bto- 
aeU V. Taylor, 141 N.TJL T17. Ilf 
App,tHr. lit. 

II CU. # If note fl. 

MS to Insbil^ Silag 
N T.—Gross v. OastletOB Hbuslsa 
€1 N.Y.S.ld ISl, 171 App. 
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I4i K.T.S. 111, 11$ App. 
CHr. Sit—-AaSmrs t. HaziocMSc, 1111 
N.T.S. Si. IS8 HIse. 8i«. 


m. Arlc.->-Wllklua ▼. Joralm* HI 
SW.1S liS, its Aric. S4i. 

Hsjuk—SlocmuaS v> ^iimtiar <2oiu*r 
of City of Bost«3Si, lit N.m f m. Iftl 
Maaa. 111. 

Mlua.—aielim t. Mott, 4 n.WSa fit, 
fil Mum. €17. 

N.C—Wbitebarst v. Abbott, 11 BM, 
M Hi, im H.C. 1, isi aXuB. ssi-^ 
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N.C SSi. 

Fa.—Sorouali of Bose Talisy Warn 
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17 DolCo. li®. 
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lA. IM. 


I V. Mott, 4 N.W.M iM. 

I 112 Minn. SIT. 

S.D.—Houck V. Halt, 245 N.W. 4St. i« 
SJ>. I7i. 

IS ca. p n note 5i. 

AareoBswl to Uovloo 

A suit to onforee an aU^pod aaroo> 
inont of deceased that if complain- 
aat would move on decea8ed*s realty, 
repair imuae, and xive deeeaaad the 
oonaforts of home Ufa care, eym* 
pathy, and nnanelai aid. deceased 
would devise realty to cnampiainant 
has been held not to be within the 
lafiueiioe of the statute.—Steme ▼. 
Lacy, 17 Said MS. 14S Ala. S21-- 
atone V. lAcy, € Said 481* 141 Ala 
liX 


dX NJT^Barl^ ▼. Barley, 5f A 
17X *€ M. 

IS ax p 81 note IX 

SSL Minn.—Mason's MlnaBt.lfa7, i 
Mil.—Melln v. Mott. 4 K.W.ld iii, 
111 Mlmk S17. 
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Buildinsr Coufrs of City of Boston, 
lit NJSL 785, 141 Mass. 112. 

CD Unlawful detention actloa— 
Scott Y. Weimer, €1 P.ld S8X 9* 
Ooia 247. 

4A Ma—Missouri State Life Ins. 

Co. Y. Rasa 114 S.W. 84#. 
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am nliiiaf to ft> pvtokm’* A MMe ap y iicaMc 
to cmao «f aaimm aAcctiar A* riflM to ygroi i wi 
M «toB M to dtote i»ltt iw(g to title, lowrvcr. otori* 
«nlf afflk* to m aetwa for ciccfnmit;** and 
otltor tttootci opici&D^jr piw id e iIm o Mo ae r in 
wlwA bt tot td ww dtol kc dodketcd In cjndtticsili nc* 

EMtMLAmemt ami tmforetmumi mf irmsU. It hu 

fHwfi liNfM M iQi m^pmst wktk m 

tfin^ In wMm tilt m ta iitiiiy nl n fdAttnc in 

aoiMi afcci^ the mk in, or tbe fmictimm, me* 
m f®|® 3 n»cin nt real pcoperty ^ and ilyn iJbt *iia- 
Mnrj notka maj lie iird in mck an actimi.^ How- 
trar, m aciicns m liaTc a dkletyfant dbclami in ImU 
a mmtga^ as nmlcc^ to recovar andi mmtg^gt and 
pmnM S^^mkkm lias been bdU nm m 

alfiict file m, nr nl^ lemi estak.^ 

BMaAHAmrmi md gmf^rctmtmi a/ limi. Stat^ 
reqdifi^ notaoe of bs fNcndenf Imre been lieM 
apfiljr in actkais in cnlnrct Hems ifainM real 
i«npenj,l^ sa, ocaniHk 1km fm Inca! aamss- 
nteebatiks* tax vendoiy 

fiena»ii and rcsidkti^ 4 ^ iiMdber nf f t it ntfn 

{Mxmibi^ far ibe ittnf nf a Us pendens a|}fdjr 
annii in iniiecinie inim'tii’afpa na pavipcfty,^ and inline 
«d dm nodec nl f icii dc ii c y matnies eainresilir 
dMk aednns in Intedbne real eatiUe »nnrtpfm» and 
tt Aa Wiid # tifciit 4to andbl a ^f^’**’**^ ati 

mmnpn wm apnpaimn npii«awmfinn4P m nniiirannNinio nna BPCwHPiimaiiiHRitov 

amt be fikd at leant a desifiialed manber nf dijrs 

wKPntm WBKWwtm^ AmC WmXXatM €X)IBXM^^ 

inf Icni a n amtanet lefnife tbe iKt^ nf a notice 
irf imde a Ky edf a ftsredtoaiiie pinenfinK milian a 


dnifpMai ibna aibar At Sen been fikitv in 
imfef in mrnsmm tin lifn in itfect«*^ bat sbi^r 
Mtinei cxi^ranfjf rapdred kff ndicf stamtes bare 
been bild in bare tbe mme effect as notices mder 
tbe ftneral matntai;.^ 

linden snm matmai tbe nf imlke of pen* 
dencir nl actiom n» enforce bens h nsmccewiry 
adieu sneb liens are a matter of reemd m a ebarge 
on the property by rirtne of tbe matntiny prerri* 
dcaiSi.^^ libm a pnrdtaser bas been beU to be 
bound by the decree reiKkred in a nnl to foieclose 
a asortfage^ even ibninib m undos bas been ikd^^^ 
and it has bmi btid ibm no notice need be Si^ m 
an acdon to enfmee a laa levied on land*^^ It bas 
also been held dint a cky ni not rmpured in fik a 
Us pendens notke daring tbe period ibai a atatn* 
tory Imn for tuea ejdst% but mdi notice is re* 
qitired if an nednn is brooi^ afterward In mdijeci 
tbe property in laxei*^^ 

Smiis m set mmJk frmiailimi coat^nerr md 
janis. Creditors’ suits and actmis to set 
adde fminhdeiil oonvcymnccs bare ordinarily been 
beU bn be wMisn tbe pnorisaons of general mtntes 
rapaifiagf tbe iltng of notices of dm pen^ocy of 
actkMSL^^ Under a statute pov^ig for notice 
Oidy wbere tbe procee<bi^ ts to snbied real estate 
to lim payment of any debt m liabOity, and no previ¬ 
ous ikn bas been acx|nired» tte stadnlofy notice need 
not be given in smts to enforce |m|gnient 
and nnreconled jnt^mem: Iteits are prevknas Kens 
witbin tbe meaning of madk m stabite.^ 
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C:tn4:c£liJfi0» or reformation of ccniryansres, A 
fcncr&l statute as to notice of lis pendens has l>eeia 
heSd to apply to an action to cancel a C'-^nrc^ance of 
a suit to set aside the transfer of a mort- 
Rage**^ or an action to cancel an assignment of a 
lease.^ A suit to set aside a deed as fraudulent 
and void, however, has been held not to be “a pro¬ 
ceeding to subject real estate to the payment of a 
debt or liability/' so as to re<iuare a notice of the 
pendency of the suit to bind a purchaser pendente 
Kte.*^ Similarly, under a statute requiring the fil- 
srg of a notice, "whenever any person shall have 
Cf^Hunenced a suit on any claim not founded on an 
instrument executed by the party having the legal 
title to the real estate involved," it has been held 
that CO notice is required in a suit to reform a deed 
executed by the party having the legal title to the 
real estate involved, the record title being in de¬ 
fendant and a purdiaser from defendant pending 
the suit is chargeable with plaintiifs rights.*^ 
Where the doctrine of lis pendens applies because 
of the filing of a complaint describing the property 
involved, so that no statutoiy notice need be filed, 
purdiasers of property pending a suit to correct a 
deed because of fraud and undue influence are 
bound by the result of the suit^’ 

Divorce proceedings and suits for separate mairh 
tenance. A general statute as to lis pendens has 
been held not to apply to a proceeding for divorce 
and alimony where the petition does not seek to 
subject any specific property.^ Moreover, a stat¬ 
ute which provides for the filing of a notice of lis 
pendens in proceedings affecting an interest in real 
estate has been hdd not to apply to a divorce pro- 
cee<fing in so far as interests in personalty are 
concerned nor may such a statute be employed in 
a divorce proceeding to serve the purpose of an 
equitable attachment^* It has also been held that 
a wife's right to alimony constitutes "an interest" 


in her huibandTsi ej^ale, and accordingly notice iray 
be £hd purnuant to a statute permitting such no¬ 
tice in to trfon't a Isf-n rr„ a to, or in¬ 
terest :n, any rerJ and it ha<i t>een held, 

a itatutr.ry notice nf li* pendens may be fikvi in a 
wife’s suit for separate maintenance where the re¬ 
lief prayrd for is an auard of real l^tate cn ac- 
ceuxit of 

Probate and admifiistr^tf-n proceedings, Nicytice 
of pendency statutes have betn held to apply to a 
caveat to a wil!^» and in connection with liticalinn 
involving the administration of a will.^^ It ha> 
also been held that the filing of a lis pendens notice 
is proper where a claim against the estate of a de¬ 
cedent is disputed, even though the trial of such a 
claim is in the nature of a special proceeding rath¬ 
er than an acdon.*^ On the other hand, a proceed* 
ing to sell the real estate of a decedent to pay his 
debts pursuant to statute has been held not an "ac¬ 
tion" so as to be within the terms of the statute.*^ 
Where a statute pro\*ides that actions may be 
brought by creditors of decedents against the next 
of kin, legatees, etc., to recover out of the assets 
paid or distributed to them, the doctrine applies and 
a judgment for a plaintiff is conclusive as between 
persons who acquire interest in the real estate from 
a defendant after the filing of the statutory no¬ 
tice,** and, where fraud is alleged in the sale of 
land of a ward, purchasers buying the land after the 
filing of a lis pendens notice occupy no better po¬ 
sition than their vendor.** 

Condemnation proceedings. Some general stat¬ 
utes as to the filing of notice of lis pendens have 
been held inapplicable to condemnation proceedings 
for the taking of land under the power of eminent 
domain,** although such proceedings have also been 
held to affect the title to real property and to fall 
within general statutes.** Express provision for 


VE. N.T.—Snmdbeclc v. Law, 94 N.T. 
IL 797. 106 APP.DIT. 552—Wilmoct 
T. ICeserole, 41 X.T.Super. 274. 

991 Mich.—Coasett ▼. CyBIlagr. 125 
X.W. S9, 169 Mich. 101. 

80l N.T.—Wilmoiit T. MBserolBb *1 
N.T.Super. 274. 

EL. W.V'a.---0'Cc>nxior v. 0*CoDXMir» 
92 &EL 276. 45 W.Vm. 954. ] 

n. Ind.—Rothschild v. LooDliKrOti Tl 
N.E. €73. 33 XndJV,pii. 452L 
EL N.C.—TiSniin v. LoauD, 79 SJL 
290. 168 X.CL 71. 

EL Os].—-MaxheRT t. Whittier. T8 
P. 16. 144 CsL 323—Son ZnsL Oow T. 
White; 55 P. 902. 123 CaL 196. 

EL R.I.—Plcente v. Redd. 47 A.3d 
996. 


|8BL R.I.—Ploeme v. Redd, eixpra. 

87. Miss.—W. H. G 8 lXssP 7*8 Sons 
Co, T. Mssaev; 54 So. 805. 99 Mlaa. 
306, Ann.Cas.l913D 947. 

88. Colo.—Tlnglof T. Aakarlund. 39 
P.3d 1939, 96 Chlo. 27. 

89. K.a—Whltehuzat v. Abbott. 33 
aK,2d 119. 235 NXl 1. 159 \LJL 
330. 

SOL Oe.r—Conner ▼* Tavii; 37 SJBL2d 
541. 299 Gau 500. 

JLOeqMor of rmneilr 
Hein would have eidegiiata xame- 
dy againat resale at property' which 
had been allegedly improperly eold 
to a third person hy admlntetratria 
by miag a proper notice of lia paa- 


dena under atatnte.—Conner r. Yawn, 
aupra. 

92. K.T.—In re Bingham. 27 NJBL 
1055. 127 X.Y. 296. 


95. N.T.—Olyphant v. PhyTe, 61 X. 
Y.a 988. 48 AppJMv. 1. afflimed 
60 N.BL 1117, 166 X.Y. 630. 

98. N.Y.—^Roge» v. PatteraoB. 33 
N.Y.S. 1032. 37 Him 219. 

38 GLJ. p 34 note 68. 

Ind.r-QllXeaple ▼. BarFodi. lit 
X.ZI 475. 67 IttLApp. 482. 

96, K.Y.r—Matter of WlUt* Ptama. 
108 X.Y.a 5*6. 134 ApplBIv. L 
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Lad4 91 P. 573. 47 VTaaSk 38. 
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file iEif nf 1h b WMfe hf wmm mtutcs 

imptmcHm pfi&eeei^s. A itotiitc mutiionxii^ 
lbs ilii^ of 1 of pcodencj of an action 

to mayrcr a jiK%iiirnt affectinf the title 
m ^ ptmmmm, urn m enjoyment of real estate, 
lias been beW tm to a|>p1j to a damage suit, where 
It IS soi^t to enjoin encroachments upon the 
or n& a ttnt where a jadpneitt is demand¬ 
ed wi the nature of a mandatory mjunctkm reqiur- 
dbfei^biiis to rrmoTe a bnck wall on their prem* 
bcf whidb oEKrroached on plaintiflrs In- 

jsmdtion inroceodtnfi which hare been held not to 
be tmia ^affcctmc estate** witMn Its pcnckns 
^aMcs iiKliide an actum, befenre the aerirkc of the 
hijmictim, to tnjom tbe nqgft^tiofi of a note and 
MTtfafe m real estate, and addng an aUacbment 
afmsmt mor^fifed profierty,^ and a laU to cn- 
Joisi tibe use of a particular name in ctmoectkxi with 
a real esute dkrelx^mieQt* On the othia’ hand, it 
has been held that a notice may he £kd in an ac- 
non m rei^raan the binidii^ npem, and addii^ to 
the be^t of, a party widL^ A statute rtopdrix^ tbe 
ilis^ of a wf^en notice in soks to enforce any 
l« on, rb^l to, m intere^ in any real c^me, on any 
ebtm not fonnded on an tontrusnait executed by a 
pasty hariniSr title to such real estate^ docs not 
ifpty lo a soil in behalf of tax|iayerB to enjoin the 
aftqprf sleipil nctnm of the city council in atten^t- 
hif m mc^m^ the statulmy inddnedness; but smdi 
iinl b goremed by the csmainon-bw rule as to its 
pendens*^ 

A Hmekmm i jsnls. Some of the general statutes 
as notke of pcmdency to attachment suits^ 


and an attadmmd of real estate has been heW to 
affect the **nth to real estate** within tbe meam^ 
of sueb a flatote,^ It has been held that fttch fl¬ 
utes hare m ai^tcation to an actiem brought to 
recorer a mmey judgment cmly, although an at- 
tachmem is tsscNcd ami kried cut real estateJ It 
is otherwise, howerer, if the statutes expressly pro¬ 
ride for the filing of a itoticc of pendency in such 
attacbmeiit proCi^ii^;* ai^ under such a statute, 
in tl^ absence of a notice of Its pendens, a fmr- 
cdiascr in good faith has been held not to be re¬ 
quired to take notias of the attachu^nt suit or the 
judgment raidered therein.* Actions in which at¬ 
tachment b made cm mcmt prooe^, howerer, hare 
been held to be excepted from the prorisiems of 
some nc^ce of pendency statutes.^* 

I 24. -TinseofKlii^ 

In ar d ar to alitolii tiie Hotos affiortM liy a notice of 
nendencr stetuie, tlw nUfig of tne notice mtwC t»e timely. 

In order to obtain the rijgh^ afforded by a no¬ 
tice of pendency statute, tht filii^ of the mitkc 
mtt^ he timely.** There arc statutes that make 
it e!!^«itial that the notice of the pendency of the 
actiem be fikd before the ccmimeiicenient thereof,** 
while under cNher statutes the notice may or must 
he fikd <m tlic commencement of the action.** A 
number of statutes proride that the notice may be 
filed at the time of filic^ the ccmifdaint or at any 
time afterward,*^ and under some statutes the fil¬ 
ing of the notice of the pend^cy of the action may 
precede the filing of tl^ csmnplaint, but the 
does not become operatire until the cmnplaiiit is 
filed,** which cmiqdaint is scunethues required to 
be verifi^** The filii^ of an anmided com^aint 


mu mwmrli UmM. 

mrn^ ^ Pmmr Ow r. ted, §4 li.T. 
a iii* 4f mm. mL 
Wto-teto r. BL asaito, »t WW. 
44a m wto. m. 

m r. Tim 44 H. 

TJa 444, 44 144. 

m ICf*.— rn&Mmmm r. 

M-Tja ti4, itti jkmMw. mu 

1* tef«M---4f«wcwito T. Hrtom 4 It. 
W. im 44 tea S14. 

a M Mmm Waller r. 

tea waiiir aerm ti 
Oa. 444 tf iSiOJOa 144. 

a r. Watetea 

a lla^-ctor ^ tewrto r. teta- 
itoi mrnm MU, M v. iii iii 

exuu fc - ^ 

a cteiam i* 

aiuqbu 4W4U , 

IMiCiapiiMalia 


a r. OarloEd, IT F. 444, 

4 H.M. m. 


% 'H.C .—Awaatroac r. CtoWlla 44 

aa its, ss ae 4au 

44 C. J. p M acl« 44. 

a Wash.— CMi-ifwmr C5a. r. Ta^ 
48 P. 1144, 14 Warn 444. 

48 €UI. p 4S aata SI. 


a Aia—teiaa ▼. Ato«a 184 aw. 

iS, III Alto S4a 


la r. Berasrla *44 

A. 444. 144 Cam 484. 

IX. SaenuiMa 0(W> 

wmmrnm r, 1T4 Sa. 4T1, 

iST lA. tn. 


aat ciBitolimira iiotlea ta ptetower. 
-4matoMi r. tem I4» A,. Sia *4* 
MjUBa m. 


m If ji.-^«ai ▼. tem m Jk. m, 
i H.lXaw SSi. 

SS CU. p W aato 44. 


€ 3 r as ccmSitloQ pracedeat to jwcae- 
cutloii of mettoo see supra, i 24 a 

la ISaM.—Maxwell t. Twlii 
Ouua Co., fit P. 24X 4f ISolio 844. 
XegSalatte totoni 
liis p«Eitea atatata laauifesto 
Islattva latoat lliat uctice of lis pair- 
Mifi atmat to med surd resistered in 
xacerds eoutemporaueems- 
ly wito mMr ot suit alfectliiir title 
to realty,—Ctetiiiental Seeuritles 
Owaralte t. Wettortoa, ITS B&. 
4TI. Iff lA m 

la Warn—®unrea ▼. Smitii. 114 P. 
STi, U Waali. 1. 

Si CLJ. p iHito 84-^2 OJ. p «f 
aotoe $X 
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oete tS. 
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in an action wherein the oriirsnal cr«nn]aint dsd n'^t 
authorize the filing of a notice will not create a }i« 
pendens from the time of filing the original com¬ 
plaint but only from the filing of the amended com¬ 
plaint^^ 

A notice of pendency may not be filed after the 
«natters in dispute have been finally determined,^ ^ 
and no notice need be filed after the rendition of 
judgment in the lower court 

Prior to service of process. Under some statutes 
the notice of the pendency of an action may be filed 
before the summons is served,^® but it does not be¬ 
come operative until service of the summons.*^ Un¬ 
der other statutes the filing of the lis pendens notice 
operates as notice, even though the process is not 
served until later,and some statutes specify a 
definite period of time within which service of 
process must be made or completed.^* Under such 
a provision a substituted service of summons with¬ 
in the time specified by statute is the equivalent of 
personal service or service of publication,*^ and 
has been held sofiicient for purposes of lis pendens, 
in a foreclosure suit, especially where defendant 
appears without objection to the mode of service 
but placing the summons in the hands of the sherifiF 
for service has been held not to be a sufficient com¬ 
pliance with the statute as to service of process 


vrithin thf rn r*"#/? rf^ryvrffi *• 

§ 25. -Form and Contents 

There n*uet be a cemplienee with etatutery provT- 
i aiana, if any, aa to the form and eententa of the r.otico* 

Unless the statute wi provides, co particular form 
of notice of lis pendens is essential.-^ However, 
there must be compliance with statutory proti^ions*. 
if any, as to the form and contents of the notice.*^ 
Matters re<;uircd to be stated in the notice, under 
various statutes, include the name of the court in 
which the aaion is pending,-* the names of the 
parties to the action,*® the object of the action or 
the relief sought,the time of the institution of 
the suit,*- and a description of the property sought 
to be affected by the action.** Usually the property 
must be correctly described,*^ and with the same 
particularity as in other actions affecting property,** 
that is, with reasonable precision.** In this con¬ 
nection, the maxim. That is certain which can be 
made certain, has been held to apply.*^ 

Not every defect or inaccuracy, however, renders 
a notice of lis pendens ineffective.** A notice of 
the pendency of an action will be considered as a 
whole, and inaccuraaes or mistakes in one part are 
immaterial, if, from the writing as a whole, no 
doubt remains of its significance.*® A correct de- 


17. N.T.— Brox T. Riker, $7 N.T.a 
772. S6 App.Diy. 388. 9 N.T.AniL 
Cea. 78. 

38 C.J. p 88 note 91. 

IS, Wash.—Waahlnsrton Dredainff As 
Improvement Co. v. Elnnear, 64 P. 
522, 34 Wash. 405. 

OpflcatliA mm suipeauive appeal 
Ua pendens statute contemplates 
that in order to have effect against 
third persons notice of lis pendens 
must be filed prior to rendition of 
Judgment, since if filing of notice 
after judgment protects a litigant's 
right it would operate as suspensive 
appeaL—Continental Securities 0<n% 
poratlon v. Wetherbee, 175 So. 571, 
187 La. 778. 

39. X.T.—Sheridan v. Andrews. 49 
X.T. 478. 

aa XJ^l^laware River Quarry, 
etcw Co. V. Ueroer County. 108 A. 
18. 88 N.J.Ra. 506. 

88 aJ. p 38 note 95. 

ai. Wiww. —Xb Spencer Co. v. 

Koell, 97 N.W. 974, 91 Minn. 226- 
38 CJS. P 86 note 96. 

aa ICidL—^Iiochwood V. Koblc^ 71 
N.W. 856. 118 Mich. 418. 

88 GLJ. p 86 note 97. 

aa X.T.—'Napoli V. Pranlt. 295 N.T. 

a 108. 202 AppJ)lv. 48a 
38 C.J. p 38 note 98. 

aa N.Y.—Perris v. Plummer. 46 


Hun 515. 18 N.T.St 652,13 N.T.CIV, 
Proc. 889. 

as. N.T.—^Ferris v. Plummer, supra, 
aa N.T^—Cohen v. Biber, 105 N.T. 

S. 249. 133 App.Div. 528. 
ai7. N.T.—^Potter v. Rowland. 8 N.T. 
448. 

aa Pla.—De Pass v. Chitty, 105 So. 
148. 98 Fla. 77. 

Utah.-~Norton v. Fuller. 251 P. 29. 

68 Utah 524. 

88 C.J. p 86 note 5. 

aa Fla—De Pass v. Chitty, 105 So. 
14a 90 Fla. 77. 

Ky.—Tennis Coal Co. v. Saedeett, 190 
S.W. ISO. 172 Ky. 729. AnnCas. 
1917B 629. 

aa Fla—Be Pass v. Chitty. 105 So. 

148. 90 Fla 77. 

88 C J. p 86 note 7. 

aOL Fla—De Pass v. Chitty, supra 
38 C,J. p 86 note 8 . 

aa Fla—Be Pass r. Chitty, supxm. 

aa Fla—Be Pass v. Chitty, supra 
Utah.—Norton v. Fuller, 251 P. 29. 

68 Utah 524. 

88 CJ. p 36 note 9. 

aa Miss.—McDaniel v. Lsttbsm, 109 
So. 671. 143 Misa 67a 
Oooersot de sorlpti on. ta pleading 
An erroneons description of land 
in the notice has been held not to 
be cured by the fact that a correct 
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description is contained In the plead¬ 
ing on which the notice was tastd.— 
McDaniel v. Latham, supra 
aa Cal.—^Broome v. Broome, 178 P- 
525. 179 GaL 888. 

88 C J. p 87 note 10. 
aa N.C.—Morris v. Basnlght, 102 
S.E. 389. 179 N.C. 298. 

38 CJ. p 37 note 11. 

RnaWlitg peropar indfixiBg 
A lis pendens notice, containing 
brief description of property affected 
thereby, is sufficient, if It enables 
proper Indexing against proper sec¬ 
tion and block numbera—Gross v. 
Castleton Housing Cozpl. 88 N.T.B. 
2d 398, 271 App.Div. 980. 

37. Va—MoUey v. Vlrello. Ill SBL 
295, 132 Ta 381. 

aa N.J.—Sslzman v. Robinson, 159 
A. 677. 10 N.J.Misa 47a 
nwozrect vanaa 

Notice that aetlovi on mortgage 
brought In county where land was 
situated would be brought in the su¬ 
preme court made lien of Judgment 
effective throughout tka state, not¬ 
withstanding venue where trial was 
proposed to take place was sUted to 
be in county different from that 
mentioned in complaint—Salsman v. 
Robtasoiip supra 

aa N.T.—^Freedman v. Safirma. 118 
N.T.S. 111. Ill AppJ>iv. 875. 

88 aJ. p 87 note la 
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stri*4srK f:y V/.'slJart** !>»* Wtt ?vfM at- 

‘hr '('.-atiwa cf t?»e 2itr>d **al- 

»B'' &>i erT‘''H‘!Cm r'>.I Tjarw'*/'*•',ry c-nc!*;- 
wi*'r?t II a:»r<'Jy wt'} ii' T 7f*:ait * 

"<«rtjse irtjiieh amu'nt » eirr*’^ >y*'n'-u.,r, ■ol ihf 
Uwl.** It till aly* Wa hcM »!>■** ia the 

l!4i'e Cfi eff-rji nr) tlw |»»rt*ei t,!» th- arinn ai 
he^iiiftv tVia-»Jvr<,<3 at * the rs't;*’* may n.4 :r- 
rlu.!c tjihrf jT 'j-erty in no way rvSa'rd to that in- 
tn ‘ht* 

Si^jfare. It has Itren h"!!! that a n^.tiv'c may 
he *!g«!'‘4 ty ox by 

jtlair.jjJ?.** 

Ilj/e ef Under some itatutn rels' 

ttee to aitachsuntf the date of the attaehmnit is 
to be C4ii:tained in the body of the lU pendens »»• 
ttee.t* 

Otkrr iiutntrnriiU er n Other instnimexits 
have feres fetid cot to take the place of the notice 
r<*|>nrr>j as to prrdinji; hrittation,** and as instm- 
tsHRt wfekfe is n^t a he pendens and is unanthorised 
hy lanr has la-en held not to have any force or e£> 
feet*^ In some instances, howevtr, another stat¬ 
utory notice has been held to be in the nature of a 
5 b pendens aod to impart ccnst ni ct t ve notice.^* 

Efi'ct of ak'tusi nr,tire. The sufEcieni^ of the Hi 
pendens notice has been held to be insmaterial where 
the person songht to be charged with notice had 
actn^ hsoaledge of the aetkm or proceedisg.** 

I 26. —- Addi t i on al Notken; Anendnoents 

l« aem Iw rtaww the nuna ■# an etWitlaiMi natlea 


f et stvStm may Iw ita ewa aTy, mnt In m y re p ai cat* 
t SOa ar'wnal nrt'ea may Oa amanOad. 

I Wltf:*] the hiS or complaint is amended hy adding 
I niw mv.-K after the filing of the notice of lis pen- 
' dtm. It h'«' letn htl.i that a new notice is necessary, 
at >n*i in so fer as the rights of persoss who sab- 
_ wijucn'Jy acquire iatrre*t8 front sndi new parties 
j are c-tncem^'l.s® A new notice, however, is nf.t 
) necessary in so far as tfee rights of persons afTcct**! 
i by the original noiire are concemriw It has a]»« 
been held that the filing of an addhinna] notice of 
lis pendent is unnecessary where the amended pka<1- 
arg d«Nrs not eactend the claim, set forth in the onc- 
inal pleading and 5s pendens notion bqyisid per- 
ais»3ide limits.^^ 

ifanriufmcnSr. The notice of fis pendens may be 
amended by order of court in a proper case^^ to 
correct a mtsube,** as hy inserting a specific de- 
seriptiun of a lot omitted by error.** Where the 
notice covers certain land whidi cannot be affected 
the action, the court imqr onkr it amended by 
striking out the portions thereof relatii^ to soda 
lands.** On die other hand^ a notice may not he 
aiaiended so as to operate a» eonstmetive notice to 
the parties whose rights have accnied in the mein- 
tiane.** 

§ 27. —— Idling and RecoitEixg 

A Mtlea or Ha pmutam ia mialty nualrad ta be IBad 
anil rffioniadi 

Notices of lis pendens are aasnaSy nqmred to be 
filed and record^** Soda laotices adiould be filed 


em Cat.—IScLaan v. BalSwia, IS P. 
in, ItSCaLtSS. 

ei. Was.—Watwa V. Wtleai; SI 
Wie. <fS,9«AinACI. 

SB, W.T.—VMtan v. ItuyvaMal^ t 
SSw. SM. 

BA X.T,—Pnx V. Banr, fV X.T.a 
m. SI ApsJMv.aiA 
tl CJ. 0 ST nets tS. 

4M. StWaA—BSSxtBs* T. Btanctr, St 
P, III, IS Waab. Art. 


es^ Xy.--BhirtM-inMiyaa Co. v. 
Patmwsr 4k Diwvtnr Baah; lU BL 
IP. S4I, US KW. SSI, IM Xy. SSI. 
neS,»STMteSI. 
m rtn^-Cta XaL Baak v. Cm» 

c»r.Jkyy. s» air. SSL 

HIAy.»STMttSL 


m. eSwA^BAUSaaw «. SmaSanA US 
4. m, MS cawa. ST. 


aWAStM.miSw.UiT. 

Sa »W(-^»S*laBNMiaa 'v. XaaSaet. 

MS A. ST. US SIJMt. SM. 
aMM M amiae swanay ana 
tnprw I a 


IMaalgr as aMaahUc w aS U aeT BKw 
Suttetmey eC lia paBSawa wetlcea 
waa iiBiBwtarial wbara vaMawea 
a>ar1y SiaclaMd that dabtarw 
eiema had actual uatica «C wttacli»- 
asauta bafei* ba Imisvd waa^xniBaBt 
far taearAr-HidC v. SttamtiO. Ml & 
] W.2S Iti. 3ST Xy. SIL 
BBi N'.T.--CiirUa v. Bltcbeaek, M 
Paisa SIS—Ouib V. Havaua, Clurtga 
* 510. 

Bffaat aC unwM ar simptaaaaiital 
plaaSIiisB saaaiuHy aaa Inftw I SL 
IL X.T'.,—Waitas V. Waif UB f AWL 
Pr. <7L 

mo wnuftimm • cau t* 

Bkiia i«i &W.M m «>. m. 

ML K»T^ViM*if2«y4«i ▼. OaxTs SI 
VmrJtWo SS7. 

ML K.T.r-J«k»Ma t, W«t4a OitC^ 
rnsmo U$on Mt KaTaOr IMb mxtoa 

ws. 

ML gmt* si 

Bawel^. 117. 

SM Ta MU HL 4 s 

jMtrtk SIS. Si Horr.Pn Ufa 


}CTw K.Tj—^VT an Tttyl ▼, Kaw Tortt 
R««l ZSitate Saerartty Cd., ISS K. 
i TaS. Mle SIS Xppjyir. 401. rnmrmed 
m NJBL IMS, S07 K.T. Ml. 


m. rUir^V Fmam t. ChfttT. 19S ffa 

141. to Via n. 

La—CoBtlnaDtal Saanritlaa Crorpom- 
tloB ▼. Watbarbaa lU So. S71. 197 
La 773. 

St CJT, p 97 wta Stio 


Xaecsalty of flUttp ata wnprm, | SS b. 
TUna of flUair aaa auvra f 24. 



TSka suns far recor d with the ra- 
oerdar of a notiaa of the pandency of 
aa cetloa is the aaoda sahsUtutad by 
atstttta oonalraatiTa notlea to oU 
the world of tba paadeaey of soeh 
actfsa which arooa Dsder the com- 
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fn proper place,such as the county in which 
thA property is located.*® Under some statutes, in 
or! *T for the filing: of the lis pendens notice to con* 
fi‘*uie constructive notice, a complaint or bil] must 
ji‘ be filed.*^ 

It is the filing of the notice that creates the lis 
pendens, and hence the aaion or proceeding is usu¬ 
ally none the less lis pendens because the cleric does 


§ 29 

not properly record or index the iritice,** or bc- 
cauH* the notice is subsequently temporarily re¬ 
moved** or lost** from the files. Under some stat¬ 
utes it has been held, however^ that there is no lis 
pendens until the notice is indexed and dodcetcwl** 

Preof of filing. In some instances proof of filing 
of the notice of lis pendens is required in order to 
render such filing effective.** 


HL CGmmUAHGE GR DXJBATION of lis PSITOENS, AMD OiJfCSLLAXION OR 

HODXFICAtlOir OF K0TZ0E8 


{ 2XL Duration in General 

OwimHy spaakina tha rule of ila pandana oparataa 
diBrina tiia pendency of tha action or auit until a final 
datarmlnation. 

Generally speaking the rule of lis pendens con¬ 
tinues operative during the pendency of the action or 
suit and until its final determination.*? A lis pen¬ 
dens notice loses its binding effect where the claims 
warranting its filing under a statute are denied or 
abandoned while the action is pending, so that the 
action becomes one wherem a lis pendens is not au¬ 
thorized,** and generally, where the action in whidi 
the notice is filed ceases to be pending the termi¬ 
nation of such action, such notice does not afford 
constructive notice that a similar action may sub¬ 
sequently be broegfat.** The fact that an injunction 
against alienations pendente lite is granted does not 
affect the lis pendens which remains effective when 


the injunction is afterward dissoIvedL?* 

It has been stated broadly that, snee the rights 
of a person claiming a Us pendens Hen are strictis- 
simi juris, a deviation from the method of pro¬ 
cedure sanctioned by the law win destroy sudi lien 
as against innocent third persons.?* 

§ 29« Necessity of Prosecution in Good Faith 
a. In general 

h. What constitutes failure to prosecute 
a. In General 

in order to have the efTact of Ila pan d an a , Benaralfy 
an action or anft must be prosecuted In good fafth, with 
reasonable dilloenoe, and without unneceaaary delay. 

An action must be prosecuted to final judgment in 
good faith in order to have the effect of Us pen¬ 
dens.?* Further the action or suit must be prosc- 


n efrective as to third pemons not 
pvrtif* to the actloiL— Smith ▼. Ron¬ 
ton. LsuApp., ISI So. 084. 

Vxogee pgeaofeloa to have action In¬ 
dexed m Judgment index, is by pne- 
eipft to the piothonotsry-—^Borough 
of Rose Valley v. Rose Valley Acrea 
31 Pe-Dlst. 4b CO. SCI, 37 3M.Go. 105. 
sa. Fla.—Riesen v. XCnrylaad Cas¬ 
ualty Co., 14 SaSd 1S7, 153 Fla. 
205. 

SO. Fla.—Riesen t. Slarylaad Oasn- 
alty Co., supra. 

38 CJ. p 37 note 28 [a]. 

CL ST-D.—^Plott ▼. Eittelson, 228 N. 

W. 217. «g X.I>. ML 
Ca Ky,—^Preece v. Hsndln, 6» S-W. 

2d 341, 253 Ky. 228. 

38 r*j:, p 37 note 25. 

IQaowledffe oc aCtea s y 
One flling lis pwdens was not 
scemintable for clerh*s Ihilitne to ye- 
oeed Its pendens notwithstanding at¬ 
torney for person flling notice Icnew 
cleric did not have suitable book In 
whldh. to record iL—Preeee v. Hard- 
hi, snpia. 

da N.Tw—-Waxing % Waxing; 7 Ahb. i 
Pr. 473. 

dC lilclib—Heim v. EfUa^ 13 K.W. 

«• aUdk ML 


Fr.T.—Bbdgens ▼. Columbia Trust 
Co., 171 N.TJSt 235, 103 Iliac. 415. 

SS. K.T.—Faxker ▼. Selyew 38 N.T.S. 

164, 3 AppJRv. 149; 3 N.7JUin.Cas. 

I 310. 

38 Gjr. p 38 note 3X 

I OB. Wia—UcBrlde v. Wright, 43 N. 
W. 355, 75 Wia. 305—Mhimliig v. 
McClnxg, 14 WUu 350. 

07. Xa—O ospas guzls gHoded Sa 
State V. AustermeU, 135 Ba 34, 
35, 131 lA 308. 

38 CJT. p 38 notes 33, 34. 

Failure to prosecute see Infina | 33. 

Puzehaser of mortgaged property 
after filing of lis pendens in fore¬ 
closure proceedings was oondluded 
by proceedings taken before or aft¬ 
er he acauired titXa—Vogt v. Ckl- 
vary Lntheran Unlversfty XlSBion-! 
axy Soe., 351 K.W. 235, 313 WIs 380. j 

COurt*s eerttfieate of dfaSfOlutkm j 
of reoorded attachment on substitu- j 
tion of a bond aeceasarfly Imported J 
that, whUe the xael estate fnvelvsd 
was fireed from the attachment lien, 
the eetion In whMii the attachment 
was levtod continued to ba pending; 


and put the purchaser of such prop¬ 
erty on Inquiry as to the nature and 
effect of the aetlon, so as to charge 
such purchaser with notice of plain- 
tilPa dalm.—XjengyeX v. Peregrin, 
182 A. 453, 104 Conn. S85. 
IMmmiBattoB, ss to eqaifties 
EffectiTeneas of Us pendene ought 
to prevail as long ss equities which 
the court Is supposed to protect and 
adjust have not themselves been de¬ 
termined or dismissed, but by S2>- 
propriate statute are kept within the 
care of the law and prospective ed- 
indication by the court.—Goodsoa v. 
Zidunon, 35 SJElSd 523. 225 X.a 514. 

6S. Ifo.—Tate ▼. Sanders, 143 B.W. 
485, 245 Ho. 185. Ajm.C0s.l324A 
33L 

8A. Gel.—43ax«ia v. Pinhero, 7f P.SjS 
575 , 33 CaLAppwld 134. 

VL N.T.—Praftt ▼. Soeg, 12 3r.T.5ta- 
per. 031, 13 BowJPtv 315. 

38 ax p 38 note 3f. 

71. Tbnn.—-HcOQiy v. SsvsIil 231 A 
W; 455, 155 Tennu fit. 

TR V. Tlwnsaa; 01^^ 

140 &W. 5<fi. 

88 Gjr. p 38 note 37. 

Wader the terms cf snnm statates 
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oMcd wiA al fcuamllc JBjg**** witinitt m* 
ncwniary and dM Bc c eMity of itilhf^tdQKC 

in i 4ttete^s crm oiinfiite as mil as 
in a filaMff^i cM^platii^^^ Also the mk i^ks 
whm thdie «re OkalMei in m h» filtnf no* 

^oes of the pcaAncjr ©f tke actioii.^ The pofdias- 
er Mijr not ©on^pfa^ of dela|r, howrirer^ wlitcli oc* 
«ni after the fonchase,^ afid a iroKlor'f 4elajr is 
mm airatlahic to a purchaser i© as in avoid the doc- 



The 4lsM^sli©il of srhi^ cooitifiites oefftfeoce or 
fiidiiorc Adf in fmarctilc, occaiicmsiif a loss of ^ 
prmtctmm afforded mder the doctnne of fis pen- 
dem, morn of necesdljr depend on the facts and 
emmiaaiictf of eadi paiticcdar case.^ Mere lapse 
of liBK aduch the partjr who should pmsc- 

ode die mrnim has failed to do so b nca: m aOMlf 
eoodittdve*^ and the hs penkns maj be hepl alive 
srhetre there is a reasonaye eaexme lor the dekj 
©oiapiained of,, aMaangh there has been an apparent 
nefkct to |t woM mtm dbnt dbere 

aMt be circraMioces anthorixaog dae i^pphcaiiosi of 


S4 c.i.a 

Ae prndplni of cstopficl iMsed oa aceket aad otlhcr 
ooadact oa the port of timsc seekiiic the caforee* 
mem of ^ Its pendeos to order that it any he 
held iaoperative.*^ If a auit finally proceeds to 
final decree, it will be prestnned in the absence of 
a showing to the contrary that there has been no 
net^igent intennitsioa of the pit»ecuticMi.» Ac- 
cending to some cases, however, it seems that, where 
the prosecution has been discontinued for the statn* 
tory period of Ismitatiotts, a pendente Ute purchaser 
srill not be aSected by tlte pendency of the suit** 

§ 30. Ab a nd o nm en t or U fiKaitiaal of Adfen 

a. In genend 

b. New actioB 

a. & eknoEal 

Qmmrmtly mm or Siwn^oal of tlt» ae- 

Hsu sr snit tsriiiliistni mm ils iMovinefis, sfiS a pmrmmi 
rnommmng an livtaraat islsra ananHst^aafft or 
Ssaa not aonolra lila rigits iisiiifeitte tits la tiia aaasa 
Itet Mil Hgliii ars a«MM W tHe lla peaSsaa. 

Gcnwralljr dNc hs peadens is termmated and llw 
parsoii noiiiiriiig^ hUerents before sbandonnie^ c^r 
disnnssil does not aecpidre ks rights pendrate Hie 
so as to be affected tberebj if an actiosi or suit is 
abandoned^ or dismissed eilher voinittarilj or in* 
vohmlarily.s^ The Its pendens may be iemmiated 
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(!ie dismissal of a cotml of a petition** or Vy a 
as to a part of the land involved.*? A 
^:;«!iisseal as to one party defendant may leave the 
action pending as to other parties,** 

An irregularly entered decree dismissing a Irlll of 
c^/Tnplaint for want of prosecution docs not termi¬ 
nate the pendency of the suit or the lis pendens.** 
The fact that a plaintiffs suit is dismissed for want 
of prosecution does not preclude a cross bill from 
ojf/crating as a lis pendens during the time plaintiff 
entitled to prosecute a writ of error from a 
iudgment on sudi cross bill in an action to quiet 
title.*® 

h. Kew Ajcstion 

Qmeraity, In case of dismissal of an action without 
4 «esrvatioa of the right to bring a new action, a imw- 
een acquiring an intereet In the anbject matter of the 
litigation before the commen c em e nt of a new action la 
fWt bound. 

If an action is dismissed, either voluntarily or in¬ 
voluntarily, under such circumstances as not to pre¬ 
clude another action, but without any reservation 
of tlie right to bring a new action, generally a per¬ 
son acquiring intmsts in the subject matter of the 
litigation, before the commencement of the second 
action, is not bound thereby.*^ On the other hand, 
if the judgment or decree of dismissal expressly 
reserves the right to another action, it would seem 
that the bringing of a new action continues the op¬ 
eration of the iis pendens created by the first ac¬ 
tion so that purchasers during its pendency may be 
deemed in the second action to have purchased with 
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notice thereof,** and a like rule applies where a 
statutoiy permission to begin a new action imsstf as 
a matter of law, be read into a final judgment of 
nonsuit®* In any event, if there is unreasonable 
delay in bringing a new action the benefit of the 
lis pendens will be lost.** 

§ 31. Setflenietit of Suit 

The sett l e mmt gf an getloii gr suit may tarmtnate 
Uw lia psndana. 

The lis pendens arising from the iniAittttion of 
an action may terminate on a settlement of the 
suit;** and where, in pursuance of a settlement, 
a suit is dismissed the date of the settlement is 
presumably the date of the termination of the suit** 
An irregular entry that a cause is settled, however, 
does not terminate the lis pendens.*? 

§ 32. Change of Venue; Transfer of Suit 
to Another County 

It has been bald that the affaet of an action aa lla 
pendent It not necettarlly dettroyed by a change of 
venue, but, under tome etatutet, the effect of a suit as 
lie pandene la diecontinued by a transfer to another 
county with the removal of the original papers. 

'Wliere the action has been properly brought, its 
effect as lis pendens is not, it has been held, nec¬ 
essarily destroyed by a change of venue.** It 
has also been held, however, that, under a statute 
whereby the pleadings in an action operate as no¬ 
tice in the county where the suit is brought, the fil¬ 
ing of a notice of lis pendens being required only 
in other cotmties when lands in such counties are 


med 4» SXX 20, 278 U.a 616, 7S 
t..£d. SSS. 

K.J.^-liOuis Ceipo. Ina. ▼. KasTt 168 
A. 610. Ill N^.La.w 46S. 

Tox.—Hexter v. Pratt, Clv.App., 28S 
S.W. 658, aiBnned. CcozlAppu. 16 
aW.Sd 692. 

Si <U. p 40 note 60. 


Rights of beneficiary under trust! 
deed executed while property was j 
subject to lis pendens was not sf- I 
feeted by lis pendens, when indg-j 
ment entered in such action was | 
judgment of dlsmissat only which | 
was made pursuant to agreement | 
settling differences of parties.—; 
ris T. Whittier Building ft Zjoan) 
JMta, CS P.Sd 840, 1» O.LApp.Sdl 
260—Olson T. GornweiU. 26 PJSd 679. 
184 CnlJtpp. 419. 

Pi L ty to tsloe aotioe off Ha psndana 
Attonsey who made search on he-1 
half of prospective mortgagee was 
not obliged to tahe notice of lis pew- 
dena which fell with dismissal off 
ease on which the Us pendens was 
pr«mcated.---<lenixeTlIle Building ft 


Ijoan Asa's v. GoUin. 176 A. 266, 111 
X.J.Eq. 412. 

Creditor of record holder of title 
taking trust deed after dismissal 
of action in whirih Us pendens was 
filed was not prejndiced by subse¬ 
quent reinstatement of action, his 
Tights depending on absence off ao- 
tnal notice off facts.—Hexter t. 
Pratt. Tex.Clv.App.. 282 aW. 652. af¬ 
firmed. ComJkpp., 10 aWJld 692. 
as. Mo.—Bristow T. Thackston, 86 
&W. 94. 187 Mo. 828. 106 Ato.S.B. 
472. 

28 CLJ. p 46 note 61. 

07. Sy.—Osenton v. Nicholes. T KTm 
1 a. 164. 12 SyX)pu 662: 

28 CJ. p 46 note 62. 

8& Mias.—Slattery t. P. Ia. Renou- 
det Ijnmber Col. 22 So. 222. 120 
Miss. 621. 

86. Mich.—Riammond r. Paxton^ 25 
N.W. 221, 68 Mich. SfS. 

9ft Tex.—^Brysem t. Boyoft €lv.App„ 
92 &W. 830. 

93. Saa.--Ooipns Jt nia qnsM In 
Overlander v. Overlaader, 265 P-j 
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46, 46. 125 Kha. 286, eertioiari de¬ 
nied 49 S.CL 20. 278 t7.a 616, 73 
LiwBUL 629. 

28 aj. p 40 note 66. 

69L N.C.-4tapnn dUxls efted In 
Goodson V. I^ehmon. 26 SJ6.2d 633, 
635, 235 N.C. 514. 

28 C J. p 40 note 57. 

93L N.C.—Goodson v. Zjehmon. 85 S 
ELSd 633. 225 N.a 514 
94. Colo.—^Pipe T. Jordan. 45 P. 371, 
23 Cdft 392. 56 AuLftR. 1I8L 
28 C.J. 9 40 note 68. 

9ft Cal.—Oorpuu JiBxIa c82ad 9a 
Hams ▼. Whittier Building ft 
Loan Aaffn. 62 P.3d 840, 842. 12 
Ga2.App.2d 260—Cknpos tads ctfad 
in Olson V. Oomwell, 26 P.2d 279. 
882. 124 OaIJLpp.3d 419. 

28 a J. p 46 3DK»to 62. 

96. Tex.—JohnaoB t. Marti, €!9r, 
App., 314 &W. 726i. 
sr. Iowa.—Furry t. Fergaaon, 74 N. 

W. 963. 165 Iowa nu 
28 aJ. p 41 noU 61. 

9& Tex.—Jones ▼. Robft 19 0.W. 

895. 85 Tex.Ctv.rApp. 262. 

88 CJ. p 41 note 6ft 
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invohrcd, if » mit it trmnsferrri to saoUicr coonty 
•od the orifina] piqictni removed, the tatt is no 
kMQ|per Ki {laiAmi *m IIns mmly hmm whk^ it 
was rcwDTcA** 

I 3Ss ]>eadi tirf Pajrty 

AmMrflli*9 »««Wi CUM tiNI is pSIillM csntiiitMS 
tfiseSMi tlw itatii «f m p*rty mntmm 

rnmm Im MrwMWfiaais ssa May la fawfvinfi 

His aeais«i« iM awaa itatiitary pravlalaiis effset 

is « i« pifiMii My IM 4a sat mm^y to a •ituatiofi 
ttrMMM iy tiio MM of a 

Am>rdiiif t0 soiBC cases the death of a party, 
wl^i^y the action or mit is abated, is n<^ a final 
tenmimtiofi of the procredini:, atid the continuity 
of Gi ptmkm is unbroken tinier by unreason- 
aldc and uneafdained delay in reviving the suit 
lhare is a failure to make full prosecution.^ Some 
Matutes im^vidiiif that a person who aa|ttires title 
from a defendant after m lis pendens is filed shall 
he benmd by the decree as thoui^h mdti persem had 
been maik a party 4o not a|^y, towever, to a sit¬ 
uation created by the death of a party, nor 4o they 
afifect rules cmcemit^ abatement aiui lesiyal,* 
and, where a defendant dies pending suit and com¬ 
plaint takes jiu^meiit against jmdi def^Mknt, 
mek a statute does not render ^ch juc^ment bind¬ 
ing on pemons who had acquired title fmn Midi 
didfendaisL^ 

§ 34w Sffoct of Anaended w Sniqdaaiastal 
¥l€ss^3mgB 

An memmOmmst to toe bli mr oocnoInNit, aftor m unr- 
eit n — «r tli« ncunlnltinii sf ntosr rioiito pwiMito ito, 
wtoltoi fiM not anor too mmm of ncstton Mm not «#oct 
too m poMm; tint. If too comm of notion io dumoei 


lor M ornonfniom or m mm mmrn Io oMM, too m pm* 
4mm 4mm not rtono bmA. 

An junendment to the bill or complamt; after i 
purchase or the acquisition of other rights pendentf 
litc, which does not alter the cause of action, docs 
nm affect the lis pendens, since it relates back to 
the filing of the origina! bill* On the other haiui, 
if the cause of atcion is changed by the amend¬ 
ment, or a new cause added, the lis pendens does 
not relate back but dates from the filing of the 
amended complaint,* or, in states having notice of 
pendency statutes, from the time a notice has been 
filed conforming to the changed conditions.* Gen¬ 
erally a supplemental bill filed by a complainant aft¬ 
er a conveyance of the land in controversy is m 
lis pendens as against the title of a purchaser ac¬ 
quired prior thcrctoJ It has been held that, where 
plaintifiPs full was insufiident for the purpose of 
establishing a statutoiy lien on certain land, po-- 
sons acquiring rights in the property from defend¬ 
ant after the filing of the bill but before it is 
amended so as to raider it sufiicient do not take 
pendente lite.* 

As to purchasers after amendment the tkxlnne 
is in full effect* 

§ 35. Lo^ Destnictum, or Withdrawal of 
Papers 

TiM Aoddeittol kmm or Motmctiofi of papers om IHs 
4mm me tormlnate too Hs pmOmm, but tbe witodraitoi 
of tbs papers by toe party wbo filed them, leaving noth- 
tng of reoord to intorm a pmtoaser of the nature of toe 
aetton and toe property in utfeetloei, ie effective to fare* 
tact a purchaser. 

The lis pendens is not temnnated by the acci¬ 
dental loss or destruetkm of the papers on file, 
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Weber. 14f N.». 4Ti. ill Hi, 414. 
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SM, SM lews S17. 


Tex.—i»lekenfl ▼. Bede, MS aWM 
SIS. ISt Tex. ili. 

St ej. p 41 aeto fS. 
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I Issues by Ider ameudmeat, pro- 
I Tided a wm cause of actios is not 
set op.—Oeiseral Petroleum O>rpora- 
thm of Oilifomto v. Houfib^ty, su¬ 
pra. 

& W.Vsj—^Wefearter Springs First 
Mat. Bade v. MeGraw. lei aE. 4f 4 
S9 W.Ta SiA 
SS OJ. p 41 aoie M. 

& N.T.—Brox V. miher, ff K.T.a 
fix m AWPXHV. MS, 9 H.T.Aim. 
Cas. 78, 

It CmI. p 43 aote f7- 

y. Meh.—Hatea v, C^Lllcwt, ItS M. 
W. 134 n Nto. SSS. 1J€ MmoMM. 

esi. 

SS CJr. p 43 note 44 

a Tito®,—BeopSes Bank v, Tewu- 
aeud, 5 Tffiaa.App^ S3S. 

a Ato.—Bowdoia t, Faulk, M Se. 
S#l, St4 AhL SM. 

14C.—^Mtrniat t, Hhuoey, Si AppJDfc 
e itA 
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rjKfh as the pleadings or the notice of pendency.-^ 
If, however, the party filing the papers withdraw* 
*hein frens the files, leaving nothing whatever on 
the record which could inform a purchaser of the 
feature of the action and the property sought to be 
subjected, the purchaser will be protected.^! So, 
where the venue is changed to another county by 
consent, the original papers being transferred in¬ 
stead of a transcript, the notice which such papers 
had supplied in the former county fails.^2 

§ 3& Judgment or Decree 

a. In general 

b. Modifying, vacating, or setting aside 

judgment 

c Prior to appeal or writ of error 
dL Prior to bill of review 
e. Pending proceeding on appeal or writ 
of error 

a. In Oeneial 

Generally the operation of lie pendeno continues un¬ 
til final Judgment or decree. 

The operation of iis pendens ordinarily is held to 
continue to and until final judgment or decree.^^ 
It does not terminate where a judgment or decree is 
not fiinal,^^ as where in a decree of sale and con¬ 
firmation there is a reservation of the right to make 
final adjudication.^^ The action is also lis pen¬ 
dens after the rendition of judgment but before the 


i3« 

execution of conveyances in pursuance of the jtsdg- 
ment,** or after a decree of sJc but before the 
subject to the txc<7^t5on t2:rit in the 

judgment n:.ty lo-e the ItT-rfit of thfc‘ by his 
i!.e:cci:*-al le lache* in enf ircin^* the 'u lprment.** A 
lis p*T.dcns has been heU not lo ?/c termnrited by 
a decree and sale and the cxtcution of a convey¬ 
ance, wh re there has» b‘:en no dtlivciy cf posses- 
5:or.*3 It has been held that the pendency of a 
suit for the fortclo'-ure of a mortgage does not ter¬ 
minate with the entry of an order for the sale of 
the property, but continues as a rule until disposi¬ 
tion of the proceed* of the sale,^^ and it has been 
laid down broadly that a purchaser of mortgaged 
property after filing of lis pendens in a suit to 
foreclose is concluded by the judgment entered be¬ 
fore or after he acquired title.®^ 

b. Modifying, Vacatiiig, or Setting Aside Judg¬ 
ment 

According to oomo authorltleo an action or cult dow 
not conatitute ils pendens after final Judgment or decree 
even though the Judgment or decree le subject to the 
poaelblllty of being opened or vacated; but accordffig 
to other authorities, lis pendens continues during the pe¬ 
riod In which the Judgment or decree may be vacated 
or set aside. 

While according to some authorities an action or 
suit no longer constitutes lis pendens after final 
judgment or decree, notwithstanding the judgment 
or decree may be subject to be opened or vacated.^^ 


xa, Tex.—lAtta T. Wiley, Civ.App., 
S3 &W. 4SS. 

SB CJT. p 43 note 70. 

II. N.C.—Arrington ▼. Arrington, 
sa 351, 114 N.C. 151. 


tlonrt denied 4S aCt. 87, 378 U.a 
S42, 73 LuEd. 557. 

14. Minn.—Voigtit ▼. Woll, 134 K. 

W. 44S, 110 Hlnn. 6. 

38 OJ. p 43 note 74. 


18. N.C—Arrington t. Arrington, 
supra. 

Change ot venue generally see eu- 
pia I 33. 

13. Cal.—<3arcia v. Finhero^ 70 P.2d 
875. 22 Cal.App.3d 1S4. 

38 C-J. p 42 note 78. 

Fcooeodlngs for oolleeiloa of «pe- 
elal tax Ulla^ having been commenc¬ 
ed by filing of petition, were contin¬ 
uously pending thereafter until final 
Judgment.—^Alexander t. Haflner, 20 
aTV.3d SS8, 323 Mo. 1197. 


Xt haa been stated broadly that in- I 


Where some of the parties In par¬ 
tition action transferred their In¬ 
terests after decree directing jiarti- 
tion had been entered, the trans¬ 
ferees would be bound by what had 
already been done in the action and 
were obligated to take notice of fur¬ 
ther steps taken in the cause un¬ 
der the same rules as would govern 
the original litigants.—Hackett v 
lanch. 103 P.3d 104, 56 Wyo. 38 

IS. W.Ya.—Dunfee ▼. Childs. 53 S. 
SS. 209, 59 W.Va. 235—Lynch 
Andrews, 25 W.Va. 751. 


aocent third persons, purchasing 
property in relisnce on decree, are 
protected against all errors therein 
save want of iurisdictlon.—Sharp v. 
Sharp, 164 X.BL 685, 333 HL 257. 

Wand of appeal 

Us pendens ended on entry of 
final decree of specific performance 
of land contract from which an ap- 
peal was not takenj—Bich v. Cser- 
vonko. 151 N.E. S64. 330 Ill. 455. cei^ 


16L Ky.—Osenton v. Nlcbols, 13 B 
W. 278. 11 Ky.L. 431. 

38 ajr. p 48 note 75. 

17. Tex.—Cozpiui Studs ettefi la 
Hartel v. Dishmanp 145 8.W 3d 
855, 859. ISS Tex. 500. 

38 C.J. p 43 note 77. 

is;. Tex.—^ECbrM ▼. Dfjdnnsn, 145 
S.W. 855. 135 Tex. 500. 

ISu lU.—Jackson v. Wsmn, 33 XIL 
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331—^Boulter v. Cunningham, 139 
ZllJlpp. 697. 

SOL Nebw—Link v. Connell, 57 K.W. 
475, 40 37eh. 674. 

SL Wis.—Vogt V. Calvary Lutheran 
University Missionary Soc.. 251 K. 
W. 239, 313 Wls. 380. 

88. Ohio—Stewart ▼. Kellough. 135 
NB. 50S. 104 Ohio St. 347. 

38 C J. p 43 note 80. 

Service by puTflioattoB. 

(1> Judgment quieting title on 
service by publication, while inter- 
I locutory as to parties, was final as 
f to one who purchased on faith of 
i Judgment, after Judgment and before 
I filing of motion to vacate^—Lodk- 
iwood V. Mooreu aCJLOkl., 85 F.3d 
589. 

42) The rights of such purchaser 
were held not aBeeted by aubsequent 
vacation of decree, where purchaser 
had no notice of unrecorded deed 
to defendant in suit to quiet titlA 
who held mortgage from record own¬ 
er, since. If defendant was in ims- 
seasiott thnmidi his tenant, such 
poasessimi would be consistent with 
record title showing defendant held 
as niortgacea---Lockwood v. Moore, 
supra. 
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rrw nHbcff tlNs ti after the mnitv^km of 

firocee4itiri tto reqjpcti IW jw%!iieiit/^ according to 
oitiber cases Ei pcsidbas 4cMfs mn necessarily termi- 
BJHe on rdMfetMMi of tEc jtsdgment kit may be con- 
Isntied for a reasonaWe tsme thereafter m which to 
porsoe a remedy to set it asMlc,^* and the time for 
iMs depend «m the facts of the particalar 

caucJ^ So it has been held that one who pur- 
dmsei from a fmrty after inal ji^gment takes sub- 
>DCt to the inherent control of the court over its 
pcndini: the term during which it is cn- 
tered^* and that the action or suit continues as lis 
pendens tmtsl the end of that teim*^ Likewise k 
has been held that the purchaser takes subject to the 
power of the amn to open a default judgment,** 
and m statmory provisioiis as to the opening of 
jtiw%mefiti resting m constructive service,** or as 
to a new trial as of right in certain classes of ac- 
hknis,** and tlwre is authority to the tMtct that 
a purchaser from a party while a decree exists in 
his favor and after the rime for appealing has cx- 
lared must ascertain at his peril whether or not 
the deer^ was warranted, am! casmot clam kssr 
mtmkf as a hona fide purchaser Irma the effects 
of a suhsequent order wilhmit notiix to him set- 
ring the decree aside as unwarrantably entered.** 
In some juiisdictkHis interests acquired during the 
slatntory period within whkii parties may have an 
adverse ikoree set aside are subject to the final re¬ 


fill, but the lis pendens terminales with the migmal 
ckcrce, at least after the expiration of the rime to 
appeal, ami the rights of assignees cannot be im 
off except by maktr^ them forties to the afflict- 
tion to set aside made after the expiration of 
tunc to appeal** 

A moti<m to set asitk a judgment and for leave 
to file an amended and supplemental petition does 
n<^ comtitute lis pendens as to the new matter to 
be introduced by the amended or sup^emented 
pleading unril mA pleading has been filed.** 

e. Prior to Appod or Writ of Srror 

WtMtlier ar not lit petidmo dMiUniiet after 
m Ooeroo afwi duHtfig toe time fti wliieii an ap$>eal may 
lie takiii or UerliiO whldi a writ of error will IHt uen- 
oraify UepenUt on wWetfier an af^ieal or a writ of o rro r 
la rooardeU aa a oentinnatom of tl»e action or anlt 

Without reference to the distinctions sometimes 
drawn between proceedings for review by appeal 
and by writ of error, the rule is announced in seme 
jurisdictioas that one who takes from a party after 
judgn^nt or decree and before the prosecutiem of 
an af^peal or writ of error is to be regarded as a 
purchaser pendente lite who takes subject to the 
ultimate disposition of the case.** As a general rule 
whether a Hs pendens remains in effect and applies 
during the period allowed for appeal depend on 
whether the appeal is r^rded as a continuation 


Mi Ik KMkr 

la amt iartolletiim, vHtora m 4*- 
mtm aMMc tto tltla to 
Ima hmm iMteiwI W * mmit of 
aMto* wMch haa tovMietlaa af tlw 
aatoM: iKKttor Mi toa uartoNi, a 
paMtoamr wto hitya to xacNi falto 
aiii to laltoaat aa to* liefara 

aaur aetiaa la totom to m,wM toa fto- 
&tm wUI to tootoetai actwlttotoad- 
IK^ tto toaraft la aftawato aat aaito. 
--Mdito T. JMNMEa, 1S4 MM. 414, 
m Xtt 

m —MMar v. Saixaal, if K, 

W. tfi, as Hto. 142 . 

M v. Btoaaea, li 

V. Mth, III aw. m, 
Si ttoLdvjtoa *t*- 



ftoa raalty ailar llaal 

MlltoliiMi* wto toiofa ttaa# to Mcata 
fatomaat toa mqNtrwl tatoa Itia 
Miacaa aa toto toli^ aSaaiai to 
KMto ptoaia«to«».<--4M a. Ba ytoOid, 
MMw M m.WM im 


Ctoton Traat Oo. af Marrtaiid, US 
aa lit, ill, lit cto. 715 . 
it CU. 1 ^ 4S aatft $4. 

Oaatral of caart of ftoiiac 

tarm laMWlly aaa Jvi4c;ia«iats f 
Sli. 


if* Oa.— Ooapaa twzto aaai^ to. 
Laad Daveiopmeat Caiworatlaii v. 
Balaa Tmat Oa. ^ liaaylaad, iSt 

aa tst, sst. lit oa. its. 

Si CJr. a 41 aoto St. 

sa Mteh.—BaMUct ▼. Awilttar<laa- 
aiml, <3 K,W. 314, it4 Mk^ 3Cf. 


Sto a.a—Qaar ▼. Parpart, Bl, 1 a 
CL 454, itt 0a tft. 3? sss. 

li cur. 9 43 aato if. 


<1> Faratoaara ^iMar 

platotlit to totsmaat wto imrdtoaai 
praparty at aala aa4w avMr of court 
wera ctoiwcalia witli aottoa of atat- 
ata aattorlitog graat of aaw trial 
to cuMsaa la wtoc& proceea was a^nrad 
to paitowtlM aad daCMdaat ^4 wot 
appaar to paraoa or to attmway of 
to» owa a^aolioa.^€naaa t, Joiiiiaoa. 
45 aw. «is, m TaxXtojtoP. iia 


aa eijnaa v. Mlh, Hi aw. 

* mk Si TaaAivJtoa ML 




|3| Tlila Tula ai^Uaa aotwitli- 
ataatiM dafaadaut aol tia wo- 
Um af to Co. v. 

ItoalM. TtocCtoUti^ 41 aW.M 43, 
latoartog toaM 43 aWJto ftS, 


iCX Iflim.—Voifflit ▼. Woil 124 N.W. 

444, lit Mton. 4. 

33 CJf. p 43 note Sa 
SI- MicU.—^Eitson T- Dodga. 33 
Mica ,443. 

sa Miaw.—Aldrich ▼. Chase, T3 3f. 

W. 141, f# Minw. 243. 

33 CJ. p 43 note 34. 

33. Em.—C ornell 0nlv, -r. Parlcla- 
aoa, 43 P. 133. S9 Kaw. 343. 

OL Oki,—Btnart v. Coleman, its F. 

1443. 73 cm, 31, 10 A.I*.H. 411. 

38 cur. p 43 note 33. 

Aureal 

Tex.—©artol ▼. Bishman, 14S aW. 

3d $45, 135 Tex. 403. 

Ctottoasl 

Tex,—.McBonaid ▼. ISdwarda, €Sv. 
App„ 115 aW.3d 743, aillrmed 153 
S.W.2d 547. 137 Tex. 433. 
sale M da ff oator of ooiirt 
Plaintia to lodgment who par- 
totsed iproperty at Me undto* artor 
of oomrt awd purchasers daimlng m- 
mmh pMatilS took the property 
suhlect to UiQ fact that title so me- 
<iiifrod might be defeated by tto to* 
versal of 0m Judgment on appaal.— 
Texas Oo. v. Duniapv TexCiv.App.. 
31 aW.3d 7#7, amrzned, C^m.Aj^.. 43 
aW.M 43, laheartog dMied 43 aW. 
3d fa 


m 
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of the suites In cases in which the courts appar¬ 
ently give weight to the distinction between pro¬ 
ceedings by way of appeal and by writ of error, in 
some jurisdictions it has been held broadly that all 
persons who rely on appealable decisions must take 
the risk of the ultimate decision,36 and hence one 
who purchases from a party after judgment in his 
favor and before the time within which an appeal 
may be taken has expired takes subject to the final 
disposition of the appeal,87 and the reason for this 
has been stated by some authorities to be that the 
prosecution of the appeal does not constitute the 
commencement of a new action.^* Where in the 
particular jurisdiction the taking of an appeal is 
regarded as the beginning of a new suit and not 
a continuation of the existing suit, a purchaser of 
the subject of the litigation in good faith after final 
decree and termination of the suit and before an 
appeal is taken will be protected.^® 

In some jurisdictions one who purchases in good 
faith after the decree and before the suing out of 
the writ of error is not regarded as a purchaser lis 
pendens,and lis pendens does not become opera¬ 
tive until the court of error has acquired juris¬ 
diction of the parties by the requisite process.'*^ 
In some jurisdictions, however, the rule is subject 
to the qualification that a writ of error is not re¬ 
garded as a new suit if the bill of exceptions is filed 
within the time fixed by the trial court and the pur¬ 
chaser during the period for filing such bill of ex¬ 
ceptions takes pendente lite ,^2 When a decree af¬ 


fecting the title to property has been rendered by a 
court of equity, the rights of a purchaser in good 
faith rel 3 ring on the decree before the prosecution 
of a writ of error will be protected notwithstanding 
the decree is afterward reversed-^3 in those juris¬ 
dictions in which a writ of error is not regarded as 
the institution of a new suit one who purchases aft¬ 
er judgment and before the suing out of a writ of 
error is regarded as a lis pendens purchaser,^^ and 
some courts have held that one purchasing from the 
successful party after a final decree takes subject 
to a reversal of the decree on a writ of error sub¬ 
sequently sued out^5 

According to some cases an appeal must be pros¬ 
ecuted without undue delay in order that the suit 
may be lis pendens after the judgment^® 

d. Prior to Bill of Review 

According tc some authorities a person who acquires 
an Interest in the subject matter of litigation after the 
decree and before a bill of review Is filed does not take 
subject to the result of the bill of review; but accord¬ 
ing to other authorities lls pendens continues during the 
period allowed for filing the bill of review. 

According to some authorities one acquiring an 
interest in the subject matter of the litigation after 
the original decree is entered, and before a bill of 
review is filed, does not take subject to the result of 
the bill of review.^*^ According to other authori¬ 
ties, however, the doctrine of lis pendens applies 
during the time allowed for the filing of a bill of 
review.^® 


36. Mich.—Maedel v. Wles, 16 N"W. 

2A 692. 309 Mich. 424. 

3a Ina—Hoosier Constp. Co v. Sei¬ 
bert. 114 981, 63 IndApp. 

594. 

38 C J. p 43 note 94. 

37- Ind —^Attica Building & Loan 
Ass'n of Attica v. Colvert, 23 IST-B. 
2d 483, 216 Ind. 192. 

Minn.—Carl v. De Toffol, 26 SW.2d 
479. 

Va.—Patterson v. Old Dominion 
Trust Co. 140 S.EI. 810, 149 Va 
597, modified on other grounds 
141 S.B. 759, 149 Va 697. 

38 C J. p 43 note 95. 

Botloe of lls psndeim continues In 
effect during the time allowed for 
appeal.—^Maedel ▼. Wles, 16 N.W 2d 
692, 309 Mich. 424. 
fflme for review 

The zule applies Irrespective of 
the time within which review of 
the Judgment may he had.—Attica 
Building & Loan Ass’n of Attica v. 
Colvert. 23 N.B.2d 483, 216 Ind. 192. 
Want of stay and of suspending bond 
Rule applies as to purchaser from 
plaintiff where suit was dismissed 
on motion of plaintiff and the decree 


of dismissal was not stayed and no 
suspending bond was given in. order 
to apply for an appeal—^Patterson 
V. Old Dominion Trust Co., 140 S.B. 
810. 149 Va. 597, modified on other 
grounds 141 S.B. 759, 149 Va. 597. 
Title BUhJeot to rsvarsal of Judg¬ 
ment 

Title to realty held by grantees 
of husband, who by modification of 
divorce judgment was decreed to he 
owner of realty, terminated where 
modified Judgment was reversed by 
appellate court with directions to re¬ 
instate original Judgment decreeing 
title to ho In wife—Carl v. De Tof¬ 
fol, Minn.. 25 N.W.2d 479. 
sa Ind—Farmers’ Banh ▼- Frank¬ 
fort First Nat. Bank, 66 N.EI. 603, 
30 IndApp. 620. 

39. WVa.—Wingfield v. Neal, 54 S. 
E. 47, 60 W-Va. 106, 116 Am-SR. 
(832, 10 L.RA.,N.S., 448, 9 AnnCas. 
982. 

38 C.J p 44 note 98. 

40. Mo.—Macklin v. AUenherg, 13 S. 
W. 350. 100 Mo. 337. 

38 C J. P 44 note 99. 

41. Mo.—^Pierce v. Stlnde, 11 Mo 
I App. 364. 


Tenn.—Wooldridge ▼. Boyd, 18 Leg 
161. 

88 CJ. p 44 note 1. 

42 . Mo.—Westminster College T. 
Fry, 91 S.W. 472, 192 Mo. 663. 

43. Ill.—E16h V. Czervonko, 161 N., 
E. 864, 330 Ill. 455, certiorari de¬ 
nied 49 set. 37, 278 US. 642, 
73 L.Ed. 657—Smith v. Herdlicka, 
154 N.E 414, 323 IlL 685. 

38 C.J. p 44 note 2. 

44. Tez.—^Harle v. Langdon, 60 Tex. 
555. 

45. Ky.—^Madeira v. Hopkins, 12 B. 
Mon. 595. 

88 CJ. p 44 note 8, p 22 note 85 
[cl. 

48. N.J —^Bolce v. Conover, 61 A. 
159, 69 NJEq. 680, affirmed 66 
A. 191. 71 N.J.Ea 269. 

38 C.J. p 44 note 7. 

47. US —Ohio River R. Co ▼. Fish¬ 
er, W.Va. 116 P. 929. 63 C.C.A. 411. 
38 ax p 44 note 8. 

4B- Mich.—Cook V. French, 56 N.W. 

101, 96 Mich. 626. 

38 C X p 44 note 9. 

Suit after xemoval of disability 
Where mortgagee acquired a se- 
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& Pendizig Proceeding on Appeal or Writ of 
Error 

Gen«raIV a person who acquires rights In the sub¬ 
ject matter of the litigation pending review by appeal 
or writ of error takes subject to the final disposition of 
the case. 

One wlio acquires rights in the subject matter 
of the litigation pending proceedings for review by 
way of appeal or writ of error takes subject to the 
final disposition of the case,^^ and this, according 
to some authorities, without regard to the filing of 
a supersedeas or other bond,^^ although there is 
also authority to the contrary where the proceed¬ 
ing for review is taken without supersedeas.^i The 
doctrine that Ks pendens continues has been held 


to apply to the time allowed to apply for a rehear- 
ing,52 or while the case is pending on rehearing.®* 

A purdiaser or encumbrancer, after the reversal 
of the judgment in the appellate court, but before 
subsequent proceedings in the trial court, acquires 
his rights lis pendens,®^ and in creditor’s suits it 
has been held that a reversal of complainant’s judg¬ 
ment on which the suit is based is not necessarily 
fatal to the effect of lis pendens where a second 
judgment is recovered without any interruption of 
the proceedings.®® A reversal of a judgment on ap¬ 
peal which eliminates equitable features so that the 
action becomes a personal one terminates the lis 
pendens,®® and, where a petition of a creditor for 


curlty Interest In real estate after 
it was set apart to a third person 
under a Judgment in a purported 
partition and suit to quiet title and a 
defendant in the partition suit was 
a minor when Judgment was render¬ 
ed against her, mortgagee held its 
interest subject to right of such de¬ 
fendant to attack the Judgment m an 
action to review the Judgment, for 
alleged errors therein, bronght by 
defendant after removal of disabil¬ 
ity.—Attica Building & Loan Ass'n 
of Attica V. Oolvert, S3 N.B.2d 483, 
21*6 Ind. 192. 

49. Iowa.—Olson v. Iieibpke, 81 N*. 

W. 891. 110 Iowa 594, 80 Am.S.11. 

327. 

88 OJ. p 44 note 10. 

JL notloo of lis pendens continues 
In effect during consideration of the 
appeal by the appellate court and can 
be terminated only by a final decree. 
—Maedel v. Wlea, IS N.WM 892. 
309 2Cich. 424. 

Appeal without stay 

One who, during pendency of ap¬ 
peal without stay from Judgment de¬ 
ciding ownership of land, accepts 
deed or lease from person adjudged 
to he owner is not protected in his 
possession thereunder so as to be en¬ 
titled to crops sown by him, matur¬ 
ing after reversal of Judgrment, as 
against adverse claimant of land, 
who was finally adjudged to have 
been owner from beginning.—Pach- 
ner v. Hoppas, 239 P. 967, 119 Ban. 
416. 

Wfougfol sale 

Judgment, la divorce action, 
awarding community property to 
wife, from which appeal was taken, 
did not become final until appeal was 
finally disposed of, and sale of such 
property by auctioneers at Instance 
of wife pending and prior to disposal 
of appeal was wrongful as invading 
husband’s right to control such prop¬ 
erty.—Radermadher v. Daniels, 138 
P.2d 713, 64 Idaho 376. 

sa Baa.—'Kremer y. Schutz; 107 P. 


730, 82 Ban. 175, 27 I<.R.A.,hr.S., 
736. 

38 G.J. p ^4 note 11. 

Statute zequixing undertalrfng 

(1) It has been held that a particu¬ 
lar statute, making notice of pend¬ 
ency of action ineffective pending 
appeal in certain cases, unless under¬ 
taking 18 filed, applies only where no¬ 
tice has been directed against owner 
as defendant in action.—^Farbro Cor¬ 
poration* v. A. F. A. Realty Corpora^- 
tion, 184 N.B. 481, 261 N.T. 24. moUon 
granted 185 K.£L 764, 261 K.Y 621. 

(2) Such statute has been held in¬ 
applicable In specific performance ac¬ 
tion by owner in which defendant 
purchaser filed notice of pendency in 
connection with counterclaim for 
foreclosure of lien for amount paid 
on purchase price.—Farbro Corpora¬ 
tion V. A. F. A. Realty Ck>rporation, 
supra, 

51- Ill,—Chicago & N. W. Ry. Co. v. 
Garrett, *87 N.B. 1009, 239 Ill. 297, 
130 Am.S.R. 229. 

38 C.J. p 44 note 18. 
etatutoxy pxovlsloxis 

<1) Civil Pract. Act § 82, Smith- 
Hurd St. c 110 9 206, providing when 
an appeal operates as a supersedeas, 
and 9 76, Smith-Hurd St. c 110 5 200, 
relating to effect of reversal or mod¬ 
ification of Judgment appealed from 
on title to property acquired there¬ 
under before appeal operated as a su¬ 
persedeas, and Judgments Act 9 32a, 
Smlth-Hurd St. c 77 6 >95a, contain¬ 
ing similar provisions are designed 
for protection of persons not parties 
to suit where no supersedeas has 
been Issued on appeal.—Ancateau, for 
Use of Trust Co. of Chicago, v. Com¬ 
mercial Casualty Ins. Co., 48 N.B.2d 
440, 318 lOApp. 553. 

( 2 ) Where Judgment creditor’s pe¬ 
tition to set aside a conveyance of 
realty by debtor as fraudulent W€ls 
dismissed, and case was reversed on 
appeal which was taken without ob¬ 
taining supersedeas, and while ap¬ 
peal was pending grantee conveyed 
the property to a third person, doc¬ 
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trine of Us pendens did not apply so 
as to affect third person’s title, be¬ 
cause of provision of Civ. Pract. Act, 
fimith-Hurd St. c 110 9 200, protect¬ 
ing Interests of third person pend¬ 
ing appeal.—Cairo Lumber Co. v. 
Corwin, 60 N'.B.2d 110, 325 IILApp. 
319. 

62. Mo.—Turner y. Bdmonston, 190 
S.W. 83, 210 Mo. 411, 124 Am.SR. 
739. 

N.C.—^Bird V. Gilliam, 84 S.B. 196, 
125 NXX 76. 

6a. W.Va—West Tirginia Pulp JSs 
Paper Co. v. Cooper, 106 S.E. 55, 
87 W.Va. 731. 

64. By.—Castleman v. Combs, 7 T.B. 
Mon. 278. 

Mo.—^Real Estate Sav. Inst. v. Col- 
lonious, 63 Mo. 290. 

Sale pending entry of Judgment 

(1) Since a Judgment of reversal 
was not final until its entry in trial 
court at Instance of defendants, per¬ 
sons purchasing the land involved in 
litigation from defendants after re¬ 
versal, but before trial court’s entry 
of Judgment in accordance with ap¬ 
pellate court’s opinion, were purchas¬ 
ers pendente lite.—Goodson v. Leh- 
mon, 36 S.B.2d 623, 825 N.C. 514. 

(2) Where it was held by the ap¬ 
pellate court that cause should have 
been dismissed, and Judgment for 
plaintiffs in action to set aside deed 
was reversed and opinion certified to 
trial court, which rendered Judgment 
in accordance with opinion after 
lands had been conveyed to third 
persons after reversal, plaintiff’s no¬ 
tice of lis pendens in the original 
action was effective against such 
third persons when action was re¬ 
newed with them added as defend- 
ants.-^3k>odson v. Cjehmon, supra. 

65. Ohio.—Ofbbon v. Dougherty, 16 
Ohio St 366—Stoddard v. Myers, 8 
Ohio 203. 

66L Mo.—Tate v. Sanders, 149 S.W. 
485, 245 Mo. 186, AnnCas.l914A 

838. 
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the sale of real estate is dismissed by an order of 
a surrogate, it has been held that the original lis 
pendens is ineffective as to a mortgage executed aft¬ 
er dismissal and before the reversal of the order 
and reinstatement of the proceeding.57 Where, aft¬ 
er affirming a decree, the court reverses it in ac¬ 
cordance with the terms of a stipulation of the par¬ 
ties, the reversal will not displace rights which 
have been innocently acquired by third persons un¬ 
der the judgment of affirmance and on the faith of 
it while it is in full force.58 

§ 37. Cancellation or Modification of Notices 

a. In general 

b. Unauthorized notices in pending ac¬ 

tion 

c. Termination of action; abandonment 

or dismissal 

d. Delay in commencing or in prosecut¬ 

ing action 

e. Who may move 

f. Application and procedure 

g. Hearing and determination 

h. Substitution of deposit or imdertaking 

i. Effect of cancellation 

a. In. General 

As a general rule a notice of pendency which has 
been duly filed In a proper case may not be canceled 
while the action is pending and undfetermined, except as 
provision for cancellation Is made by statute. 

Ordinarily a notice of pendency which has been 


§ 37 

filed in a proper case cannot be canceled while the 
action is pending and undetermined®^ except in the 
cases expressly provided for by statute.®® Accord¬ 
ing to some cases, however, a court has the inher¬ 
ent power in the absence of statute to cancel a lis 
pendens in some cases,®^ but there is also authority 
for the contrary view.®^ In some jurisdictions a 
notice of pendency may be canceled where it is de¬ 
termined that the person who files such notice has 
no interest in, or lien on, the property involved.®® 

Independent of statutory provisions a lis pendens 
will not be canceled merely because an injunction 
has been granted and the injunction has been dis¬ 
solved on the deposit in court of a specific sum of 
money, notwithstanding its continuance may de¬ 
feat a contract for the sale of the property which 
defendant could make after the dissolution of the 
injunction,®^ nor can the court compel plaintiff to 
release property covered by the notice so as to en¬ 
able defendant to mortgage it.®® In a divorce ac¬ 
tion, pursuant to a statute authorizing the court 
to make such orders for the disposition of property 
as may be deemed right and proper, it has been held 
that, pending action, the court might modify a no¬ 
tice of lis pendens on file by permitting the re¬ 
newal of a mortgage, even though a general statute 
as to lis pendens notices permitted cancellation only 
after termination of action.®® 

b. Unautliozized Notices in Fending Action 

Generally a notice of pendency may be canceled 


SV. N.T.—Olyphant v. Phyfe, 58 N.T. 
S. 217, 27 Misc. 64i modified on oth¬ 
er grounds <62 N.Y.S. 688, 4S App. 
Dlv. 1, affirmed 60 N.E. 1117, 186 
N.T. 680. 

38 C.J. p 45 note IS. 

58. Ill.—^Montanye v. Wallahan, 84 
IIL 355. 

59, N.T.—^Blenstock v. Nlsta Const 
Go., 233 N.T.S. 630, 225 App.Dlv. 
534. followed in Wait Estates, Inc., 
V. Aldln Bldg. Co., App.DlT., 284 
N.T.S. 912—Andrews v. Hancock, 
221 N.T.S. 80, 128 Hlsc. 800. 

3*8 C.J. p 46 note 21. 

Oases in which notice may be filed 
see supra 5 *28. 

Power limited by gtatnte 
Where action to revindicate prop¬ 
erty was brought and notice of lie 
pendens filed by wife and heir of de¬ 
ceased owner against one holding un¬ 
der alleged simulated title and mak¬ 
ing mortgagee codefendant which ac¬ 
tion remained undetermined, and 
mortgCLgee in another action on ven¬ 
dor's lien mortgage note affecting 
same realty had proceeded to Judg¬ 
ment and execution, court was with¬ 
out power to cancel notice of lis pen¬ 


dens on an order to show cause 
brought by mortgagee, since by stat¬ 
ute the notice of lis pendens could 
be canceled only when action of wife 
and heir had been determined ad¬ 
versely to them.—Blckham v. Beth¬ 
any, 176 So. 4>66, 187 La. 709. 

eo. N.T.—Beman v. Todd, 26 N.B 
326, 124 N.T. 114. 

88 C.J. p 45 note 22. 

61. N.T.—^In re 1610 Avenue P» 8 N. 

T.S.2d 241, 168 Mlsc. 9U8. 

88 C.jr. p 46 note 28. 

63, OBaoeUation pzior to enaotmeml 
of statutory authozlsatloa 
•Cancellation by court of lis pen¬ 
dens notices prior to enactment of 
act authorizing such cancellation was 
erroneous.—^Moran v. Midland Eanns 
Co., Tez.Clv.App., 282 S.W. 608. 

Xbl Haw Jersey 

(1) In a case in which an order 
of the court of chancery declaring a 
lis pendens null and void and of no 
effect and directing that It should be 
discharged of record was reversed, 
the rule was announced that a Us 
pendens can be discharged of record 
only by the methods provided by the 
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statute.—Harvey v. Bandall, 138 A. 
208. 99 N.J.Eq. 859. 

(2) It was held that a finding by 
court of chancery that agreement for 
sale of lands had not been properly 
recorded and that Us pendens, filed 
on same day, hour, and minute as 
deed, was not notice to filer of deed, 
does not Justify making order declar¬ 
ing lis pendens void and directing 
It to he discharged of record.— Hax- 
vey V. Bandall, supra. 

(3) In an earlier case, however, 
under a statute as to courts of eaul- 
ty, and the general power of such 
courts to remove clouds on title, it 
was held that proceedings to secure 
the discharge of a lis pendens might 
be maintamed in chancery.—Stern- 
berger v. Tunlson, 111 A. 809, 92 N. 
J.E<Xp 169. 

03, La.—Weiss v. Dabon, 115 fio. 
189, 164 La. 1041. 

64, N.T.—Pratt v. Hoag. 12 N.T.Su- 
per. 631, 12 How.Pr. 215. 

65. U.S.—Platt V. Matthews, CON. 
T., 19 F.<kLs.No.ll,'218a. 

66 l Wash.—Camey v. ^Jaxney, 194 P. 

991, 114 Wash. 268. 

88 C.J. p 45 note 27. 
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where such notice is not authorized because of the na¬ 
ture of the action or for other reasons. 

Generally a notice may be canceled while the ac¬ 
tion is pending and undetermined where it is in¬ 
sufficient or is unauthorized because of the nature 
of the action or otherwise,®^ as in the case of no¬ 
tices including property not involved in the litiga¬ 
tion®* or insufficiently describing the property,®® 
or where a complaint is not verified as required 
by statute,^® or when the action ceases to affect the 
property.*^! It has been held, however, that a no¬ 
tice which is a mere nullity will not be ordered can- 

celed.72 

In some jurisdictions cancellation is generally per¬ 
missible if the complaint fails to state a cause of 
action affecting real property.^® The msufficiency 
of the complaint in stating a cause of action is not 
ground, however, where it would support a default 
judgment affecting real estate.^** 

c. Termination of Action; Abandonment or Dis¬ 
missal 

Same statutes make provision for the cancellation or 


discharge of a notice of pendency In the event of a final 
disposition of the action; dismissal of the action has 
been regarded as ground for cancellation, but, under 
some statutes, canceliation is not authorized by dis¬ 
missal, at least before the time for appeal has expired or 
during the pendency of an appeal. 

Some statutes provide for the cancellation or dis¬ 
charge of a notice of pendency in the case of a final 
disposition of the action,75 and under some statutes 
it is a ground for cancellation that a final judgment 
has been rendered and the time for an appeal there¬ 
from has e3q>ired.7® Also cancellation is sometimes 
authorized when an action is settled, discontinued, 
or abate<L77 

While it has been held that the court may can¬ 
cel the lis pendens on the dismissal of an action,7® 
under some statutes it has been held that a mere 
dismissal of the complaint is not ground for cancel¬ 
lation,7® at least where the time to appeal has not 
expired*® or where an appeal from the judgment 
of dismissal is pending.*^ Where dismissal as to 
one leaves the action pending as to other defend¬ 
ants, the notice should not be canceled.** An order 
of cancellation is proper where a judgment of dis- 


C7. N.T—^In re 1610 Avenue P, N. 
T.8 Sd 241, 168 Mlsc. SIS—Novitsky 
V. Huda. 244 NYjS. 699, 138 Miac. 
346 

38 C.J. p 45 note 28. 

Btnkuig' from Index 
Wliere the action is not one which 
may properly be indexed. It may be 
stricken off the index on motion.— 
Borough of Hose Valley v. Bose Val¬ 
ley Acres, 31 Pa.Dlst. & Co. 261, 27 
DeLOo. lOo. 

AUegatioui iTumfllolenli 
Plaintiff In ordinary suit cannot 
by mere allegations claim lien and 
privilege on immovable property or 
color of title thereto, and compel 
defendant owner to awajt determine^ 
tion of litigation, where allegations 
show as matter of law that plaintiff 
is not entitled to lien or color of ti¬ 
tle to property, and defendant owner 
IS entitled to have notice of pendency 
canceled.—State ex rel. Ernest Heal- 
ty Co. V. Moore, Blane & Merklein, 
X65 So. 147, 183 La. 927—State ex reL 
Metropolitan Land Co. v. Recorder 
of Mortgages, 117 So. 145, 166 La. 
271. 

ee. N.T.—^Brox ▼. Biker, 67 N.T.S. 
722, 6i6 App.Div. 388, 9 N.T.Anii. 
Cas. 78—Fitzgerald v. Blake, 42 
Barb. 513, 28 How.Pr. 110. 

69. N-T.—Jaffray v. Brown, 17 Hun 
575. 

70. N-T.—Bowery Sav. Bank v. 
Ward, 180 N.T.S. 166, 109 Misc. 
540. 

71- N.T-—^Breen v Lennon, 41 N.T. 

S. 705, 10 AppDiv. 36. 

38 G.J. p 46 note 32. 


72. N.T.—Jaffray v. Brown, 17 Hun 
575. 

7^ N.T.—Marpret Const. Corpora¬ 
tion V. Bargust QLiCuid Corporation, 
210 N.T.S. 495, *214 App.Div. 792— 
Hurdman v. Kelly, 4 N.T.S.2d 316, 
167 Misa 945, affirmed 5 NT.S.2d 
378, 254 App.Div. 868—Fontanar- 
rosa V. Ryan, 51 N.T.S.2d 961. 

74. NT.—Brainerd v. White, 48 N. 
TSuper. 399, 12 AbbN.Gas. 407. 

75. N.T-—Hosenblum v. Tolkow, 178 
N.T.S. *549, 105 Misc. 96. 

38 C.J. p 46 note 39. 

76. N.T.—Jarvis v. American For- 
cite Powder Mfg. Co., '87 N.T.S. 742, 
93 App.Div. 234. 

38 Q.J. p 46 notes 40, 41. 

77. N.T.—MUla v. Bliss, 55 N.T. 139 
—^Rosenblum v. Tolkow, 173 N.T. 
<S. 549, 105 Misc. 96. 

SettlemsiLt 

The settlement of a suit to recover 
a deposit on a contract for the puiv 
chase of real property, or, in the al¬ 
ternative, to compel the delivery of 
the property, authorized the erasure 
from the records, both mortgage end 
conveyance, of the inscription of no¬ 
tice of Us pendens.—Richardson v. 
Charles Klrsch 4b Co., ILaJLpp., 189 
So. 146. rehearing denied 1*89 So. 62L 

Where suit for deficiency on mort¬ 
gage bond was discontinued, clerk 
was warranted in discharging lis 
pendens notice filed in connection 
therewith.—Louis Cslpo, Inc., v. 
Nagy, 168 A. 810, 111 N.J.Law 469. 

76. Wash.—Cashmere State Bank v. 
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Richardson, 177 P. 727, 106 Wash. 
105. 

38 C.J. p 46 note 43. 

IMsmissal of petltloa to discharge 
raodvezslilp 

Notice of lis pendens was properly 
ordered canceled in proceedings to 
procure discharge of receivership 
and return of control of savings and 
loan association to Its shareholders 
where petition was dismissed, since 
notice of lis pendens would have no 
foundation on which to rest after dis¬ 
missal.—^In re Home Savings & Loan 
Ass'n’s Receivership, 65 P.2d 1249, 
189 Wash. 442. 

Slsposttlon by appellate oonzt xe- 
dismissal 

Notice of lis pendens filed on in¬ 
stitution of divorce suit, which de¬ 
scribed certain lands, was ordered 
canceled where disposition of case on 
appeal reguired dismissal of biU of 
complaint.—Jameson v. Jameson, 163 
So. 468, 121 Fla. 140. 

79. N.T.—Wllmont v. Meserole, 41 
N.T.Super. 274. 

38 aJ. p 46 note 45. 

80. N.T.—^220 East 66th Street Cor¬ 
poration V. Excelsior Sav. Bankt 
•2 N.T.S.2d 240, 253 AppBiv. 845— 
Wittemann v. Forman Bottling Co., 
166 N.T.S. 811, 178 App Div. 874. 

38 CJ. p 46 note 46. 

81. N.T.—Wittemann v. Forman 
Bottling Co., 16'5 N.T.S. 811, 178 
App.Div. 674. 

38 G.J. p 46 note 47. 

88 , Miss.—Slattery v. P- L, Renou- 
det Lumber Co., 82 So. 382, 120 
Miss. 621. 
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missal voluntarily entered by plaintiff has been af¬ 
firmed and the continuance of the notice uncan¬ 
celed is prejudicial to defendant.^^ 

There is authority for the view that the fact that 
a notice of pendency is not canceled does not ren¬ 
der it effective after the termination of the action 
in a case not within the operation of the lis pen¬ 
dens statuteJ^ 

d. Delay in Commencing or in Prosecuting Ac¬ 
tion 

Under some statutes cancellation of a notice of pend¬ 
ency Is authorized in case of neglect to prosecute with 
reasonable diligence. 

Statutes sometimes authorize cancellation of a 
notice of pendency in the case of a neglect to pros¬ 
ecute with reasonable diligence,*5 as where an ac¬ 
tion is not commenced by service of process within 
the period specified by statute.®® Under the terms 
of some statutes cancellation for unreasonable neg¬ 
lect to proceed in the action is a matter within the 
discretion of the court,®^ and, according to some 
cases, this discretion exists with respect to cancel¬ 
lation for failure to serve process within the period 
prescribed by statute;®® but there is authority for 
the view that cancellation should be granted where 
there is a failure to serve process within the pre¬ 
scribed period.®® Delay in the prosecution of an 
action or suit may be shown although process has 
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been served at the time of the motion for cancella¬ 
tion.®® Under a statute providing generally for 
discharge of notice without specification of the 
grounds therefor it has been held that a notice will 
not be canceled for undue delay in prosecuting the 
cause in advance of a dismissal of the suit or a 
voluntary discontinuance.®^ 

Defendant as moving party may not complain of 
his own neglect®® or of a failure to .serve process 
caused by his concealing his whereabouts.®® 

e. Who May Move 

Generally only a person aggrieved by the continuance 
on the records of a notice of pendency Is entitled to move 
for its cancellation. 

Generally the motion must be made by some per¬ 
son aggrieved by the continuance of the notice on 
the records,®^ such as an owner of the property in¬ 
volved.®® In an action to abate the construction of 
a public highway and for damages, a defendant not 
claiming ownership of the land included in the 
highway and not an abutting owner and having no 
interest except that of the general public cannot 
move for cancellation of a lis pendens filed there¬ 
in.®® Successive motions may be made by defend¬ 
ants whose interests are not identical.® 7 It has 
been held that a person with the requisite interest 
may maintain a proceeding in a court of chancery 
to discharge of record a notice of lis pendens, not¬ 


es. N.T.— Jjennon v. StUes, 8 N.T.S. 
358, 56 Hun 642. 

eii Ala.—Stone v. Lacy, 17 So.2d 
865, 245 Ala. >521. 

85. N.Y.—Napolx v Frank, 165 N.T. 

S. 108, 202 App.Div. 4'82. 

38 C.J. p 47 note 52. 

88. N.T.—Najpoli y. Frank, supra. 

38 O J. p 47 note 53. 

TTnreasona'ble neglect to proceed in 
action 

(1) Failure to serve the summons 
within the period specified by stat¬ 
ute after the filing of complaint and 
notice of pendency of action has been 
regarded as unreasonable neglect to 
proceed in the action.—Napoli v. 
Frank, supra. 

(2) Where personal service was 
had on one or more of the defendants 
in a suit for apeciflc performance, but 
the owner of the land was not served 
for more than two months after the 
time limit so specified had expired, 
such owner properly could move to 
cancel the 11s pendens.—>Steinmetz v. 
Kindred, 106 N.T.S 676, 121 App.Div. 

2i60 

('3) It has been stated that failure 
to procure an order for substituted 
service until after the expiration of 
the period so specified might aifect 


the lis pendens.—Hess v. Felt, 112 
N.T.S. 470, 60 Kisc. 541. 

(4) The view has been taken, how¬ 
ever, that, before summons and com¬ 
plaint are served, notice of pendency 
of action cannot be canceled because 
of plamtilf's neglect to proceed in 
the action, on the theory that no ac¬ 
tion 18 pending—Seventeenth Avenue 
& Seventy-Third St. Corporation r. 
Ocean Operating Coxrporation, '213 N. 
T.S. 608, 215 Appbiv. 106. 

C5) Furthermore, the view was 
taken that the court cannot cancel 
11s pendens for failure to serve be¬ 
fore expiration of period fixed—Sev- 
enteeth Avenue & Seventy-Third St. 
Corporation v. Ocean Operating Cor¬ 
poration, supra. 

87. N T.—Jarvis v. American For- 
cite Powder Mfg. Co., 87 N T.S. 742, 
93 AppDiv 234. 

48 C J. p 47 note 66. 

88. N.T.—Levy v. Kon, 100 N.T.S 
205, 114 AppDiv. 796. 

38 C.J. p 47 note 55. 

89. N.T.—^Brown v. Mando, 109 N.T 
S. 726, 126 AppDiv. 380. 

38 C.J. p 47 note 54. 

9a N.T.—Brown v. Mando, 109 N.T. 
S. 726, 125 AppDiv. 380—Steln- 
metz V. Kindred, 105 N.T S. 676, 121 
App.Div. 260. 


91. W.Va—^Herring v. Bender, 87 S. 

B 568, 48 W.Va. 498. 

98. N Y.—Slater v. Grannemann, 108 
NTS. 363, 124 App.Div. 98. 

38 C J. p 47 note 58. 

93- N.T.—Levy v. Kon, 100 N.T S. 
20'5, 114 AppDiv. 795—Shostack v. 
HaskeU, 190 N.T.S. 174, 116 Misc, 
475. 

94fc ISdinn.—Fainter v. Gunderson, 
143 N.W. 911, 123 Minn. 342. 

38 C J. p 47 note 61. 

Suit to foreclose mortgage of lease, 
hold 

The landlord and owner of the fee 
is not entitled to have canceled a 
notice of lis pendens filed in a suit 
to foreclose a mortgage of a lease¬ 
hold, where such notice attaches only 
to the Interest of the lessee and does 
not affect the rights of the landlord 
and owner of the fea—Gins,burg v. 
Sherlock Realty Corporation, N. 
T S. 692, 221 App.Div. 886. 

95. N.T.—^Faber v. Hanbury, 144 N. 

TS. 8'81, 159 App.Div. 69. 

'38,C J. p 47 note 62. 

9a Minn —^Painter v. Gunderson, 
143 NW. 911, 123 Minn. 1842. 

97. N.T-^Wessel v. Sakmann, 116 N. 
T.S. 246, 131 App.Div. 99, N.T.CSv. 
Proc.,N.S., 276. 
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witiistandingf such person is not a party to the suit 
in which the notice was filed.®* A surviving execu¬ 
tor and trustee under a will giving power of sale 
can maintain proceedings in equity against a credi¬ 
tor of a legatee to secure the discharge of a notice 
of lis pendens as a cloud on the title of the estate.®® 
Generally the party who has filed the notice of lis 
pendens may at any time obtain an order canceling 
iti 

f• Application and Procedure 

Generally cancellation of a notice of pendency may 
be obtained only pursuant to statutory previsions, and 
application la usually made by motion. 

Generally cancellation may be obtained only pur¬ 
suant to the provisions of statute.® The application 
to cancel the notice is usually made by motion in¬ 
stead of a separate suit,® and such motion by a per¬ 
son not a parly to the action must be made as a 
special proceeding.^ 

There can be no cancellation by a court which has 
not acquired jurisdiction of the parties.® Thus a 
court which has no general jurisdiction over rec¬ 
ords in a county clerk’s office cannot cancel a no¬ 
tice of lis pendens filed therein unless it has ac¬ 


quired jurisdiction over the parties t6 the action.® 
A pleading by the adverse parties is unnecessary 
where the statute affords a remedy by application 
to the court,*^ and, in the case of cancellation at the 
instance of a party filing the notice, it is not neces¬ 
sary for the adverse party to plead before the can¬ 
cellation is authorized.® 

g. Hearing and Determination 

Generally, In passing on an application to cancel a 
notice of pendency, the court ascertains mereiy wheth¬ 
er the cause of action and the relief demanded are such 
as to authorize the notice and does not determine wheth¬ 
er the pfaintifT Is likely to succeed in the action. 

When it is urged that a notice is unauthorized, 
the court will merely ascertain whether the cause 
of action stated and the relief demanded are such 
as to authorize the notice,® and no attempt will be 
made to determine whether plaintifiF will succeed in 
his action^® or to ascertain the sufficiency of the 
complaint,the allegations of which must be taken 
as true.^® In a suit in equity to require the removal 
and discharge of record of a notice of pendency, an 
order to vacate the notice must be based on a show¬ 
ing warranting such vacation.^® The rule has been 
announced that, in a proceeding by a garnishee to 


98. Mich.—Silberstein t. Sllbersteln. 
238 N.W. 222, 252 Mich. 192. 

KJ*.—Sternberger v. Tuslson, 111 A. 

309. 92 N.J.£ki. 169. 

Setting aside lis pendens as doud on 
title generally see the OJT.S. title 
Quieting Title S also 61 GU. p 
166 notes 12-14. 

99. X.J.—Sternberger t. Tunlson, 
supra. 

1. N.T.—Nosrep Co^p. t. Clinton Se¬ 
curities Oorp., 1284 N.T.S. 771. 198 
AppJDiv. 878. 

8 . N.T —^Liindhelxu v. Central NaL 
Kealty & Construction Co.. 97 X.T. 
S. 619. Ill AppDiv. 278. 

38 C.J. p 47 note 67. 

Sx parte pzoceedJagg 
Order for cancellation of notice of 
pendency of action and notation of 
order were Inyalld where order was 
obtained ex parte following Judg¬ 
ment of appellate division, and affi¬ 
davit failed to apprise court of pend¬ 
ency of appeal from such ludgment. 
—Farbro Corporation v. A. F. A. 
Bealty Corporation, 184 N.SI 481, 961 
M.Y. 24, motion granted 1S5 NJSL 764, 
261 K.Y. 621. 

8 . R.L—Campbell v. Metcalf. 89 A. 
190, 20 ILL 3d2. 

4. N.Y.—Matter of Secured Holdings 
Corp., 151 N.Y.S. 422, 88 Misc. 706. 

5. N.Y.--®llia V. Cas>lan, IM N.Y.S. 
403. 

f 

State or fedszal oouzt 

(1) In the case of actions brought 
in federal courts in New Yorh, it has 


been hSld that, where a notice is filed 
in a county clerk's office, but the ac¬ 
tion Is brought in the federal court, 
the application to cancel should be 
brought in the federal court and not 
In the state court. 

IT.S.—Corpus dUzis dted in Frederick 
•V, Baxter Arms Corporation, D.C.N. 
Y., 89 F.Supsp. 609. 910. 

N.Y.—Matter of Miller. 119 N.Y.S. 
555, 64 Mlsc. 467. 

(2) In another case, however, the 
view has been taken that the state 
supreme court has power to cancel 
the notice.—In re 1610 Avenue P, 6 
N.Y.S.2d 241, 168 Misc. 918. 

N.Y.—Ellla V. Caplan, 178 N.YjS. 
508. 

7- N.Y.—Nosrep Corp. jv. Clinton Se¬ 
curities Qorp., 1'84 N.Y.S. 771, 193 
App.Div. 878. 

8 , N.Y.—Nosrep Corp. ▼. Clinton Se¬ 
curities Corp., supra. 

8 i N.Y.—Gross v. Castleton Housing 
Corp.. 68 N.Y.S. 893, 271 App.Div. 
980. 

88 O.J. p 48 note 78. 

la N.Y.—^Interboro Operating Cor¬ 
poration V. Commonwealth Sec. & 
Mortg. Corporation, 188 N.XL 665, 
269 N.Y. 56—Gross -v. Castleton 
Housing Corp., 68 N.Y.S.2d 698. 271 
App.Dlv. 980—Hirschner^Associates 
V. Whitehead Management Corp., 60 
N.Y.Sb2d <648—Fontanarosa v. By- 
an, 61 N.Y.S.2d 95L 
88 G.J. p 48 note 79. 
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BxfezaiLeoiis proof of no cause of as. 
tion 

Where complaint states cause of 
action affecting real property. Us pen¬ 
dens cannot be canceled on proof, 
outside of complaint, that plamtiff 
has no cause of action.—Marpret 
ConsL Corporation v. Hargust Land 
Corporation, 210 N.Y.G. 465, 214 App. 
Div. 782. 

IL N.Y.—E:irsc]mer - Associates v. 
Whitehead Management Corp., €0 
N.Y.S.2d 648. 

38 C.J. p 48 note 80. 

Oonaidexatloii of cemplaiiLt 
On motion to cancel lis pendens, 
complaint may not be analyzed for 
purpose of determining whether 
plaintiff will succeed on trial, hut is 
sufficient if it discloses that action is 
one affecting title to property.— 
Gross V. Castleton Housing Corp., 68 
N.Y.S.2d 898, 271 App.Div. 980. 

18. N.Y.—Novitsky v. Rada, 244 N. 
Y.S. 699, 138 Misc. 846—Andrews v. 
Hancock, 221 N.Y.S. 80, 128 Misc. 
800—^Thomas v. Robert 204 N.Y. 
S. 217, 128 Misc. 76—Fontanarosa 
V. Ryan, 61 N.Y.S.2d 961. 

18. Mich.—Silberstein t. Silbeisteln, 
283 N.W. 222, 25>2 Mich. 192. 
Showing 3]isiilllclen.t 
Bill alleging Us Ipendens prevented 
financing of plaintiff's property and 
answer alleging defendant in action 
in which hs pendens was filed fraud¬ 
ulently conveyed interest to plaintiff 
in the present suit did not warrant 
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cancel a notice of pendency, the question as to the 
sufficiency of the title of the garnishee may not be 
raised-i^ 

The court need not have a copy of the notice 
before it to determine whether the action affects 
real estate, since the notice is a matter of public 
record^® and the nature of the action is determina¬ 
ble from an examination of the complaint and not 
of the notice of pendency.^® Affidavits may not be 
considered.17 Where the granting of the order is 
discretionary, it seems that terms may be imposed 
on granting the motion,but cancellation at the 
instance of a plaintiff may usually be made without 
costs.i® 

An order in a suit in equity to vacate a notice 
of pendency directing such vacation should be rea¬ 
sonably specific.^® 

h. Substitutiou of Deposit oi Undertaking 

Some statutes authorize the court to direct the can¬ 
cellation of a notice of pendency and the substitution 
therefor of an undertaking or a deposit of money In court, 
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but the court should exercise this power with great cau- 
tlen. 

Under some statutes the court may direct the can¬ 
cellation of the notice and the substitution therefor 
of an undertaking or a deposit of money in court.^^ 
This power should be exercised with great cau- 
tion.22 Some statutes permit the undertaking or de¬ 
posit when adequate relief can be secured to plain- 
tiff,23 in the discretion of the court,as where a 
judgment for a specific sum of money is sought,^® 
or in actions specifically referred to in the stat- 

ute.26 

It must appear, however, that the deposit or un¬ 
dertaking will protect all the rights of plaintiff,^^ 
and the court will not determine the sufficiency of 
the complaint or plaintiffs abilily to recover.^® 
Where the amount claimed is indefinite, as in an 
action for an accounting, and there is no certainty 
as to what may develop at the trial, it is proper to 
refuse a deposit of money.^® So also cancellation 
on the filing of an undertaking will not be granted 
in suits for specific performance,®® in a suit to de¬ 


order vacating 11s pendens.—Silber- 
stein V. Sllbersteln* supra. 

14. La.—Wilkinson v. Macbecia, 103 
So. 738, 158 La. 188. 

Season for rule 

The question as to the sufficiency 
of the title of the garnishee may be 
raised only In a direct action brought 
for that purpose.—^Wilkinson v. 
Macheca, supra. 

15. N.T.—Brox v. Biker, 67 K.T.S. 
772. 56 APP.D1V. 388. 

16. N.T.—Brox V. Biker, supra. 

17- N.T.—^Novitsky v. Buds, 244 N. 
T.S. 699, 138 Misc. 346—Bay Court 
Estates Co. v. Dickerson, 194 NT. 
S 190. affirmed 194 N.T S. 917, 202 
AppDiv. 731. , 

1 & NT.—Wessel v. Sakmann, 115 
N.T.S. 245, 131 App.Div. 99. 

19. N.T.—^Nosrep Corp. v- Clinton 
Securities Corp, 184 N.T.S. 771, 
193 AppDiy. 878. 

98 O J. p 4'8 note 87. 

20l Mich.—Silberstein v. Silbersteln, 
288 N.W. 222, 252 Mich. 19*2. 

ai. N.T.—^Keating v. Hammerstein, 
187 N.TJS. 446, IS-S App.Dlv. 18. 

38 O.J. p 48 note 88. 

Action Involving title to, or posses- 
ston of, real property 
Eact that action Involves title or 
possession of realty does not neces¬ 
sarily prevent cancellation of Us 
pendens and substitution of money 
deposit or undertaking; and eject¬ 
ment to obtain possession of premis¬ 
es, where plaintiff as subtenant had 
been dispossessed, was a proper one 
for cancellation of lis pendens on 

54 0.J.S.-^ 


making deposit or giving undertak¬ 
ing—63rd St Theatres v. Mansion 
Estates, 248 N.T.S. 204, 187 Misc. 285. 
affirmed 245 NT.S 767, 230 App.Div. 
827. 

Order modified 

In Judgment creditor's action to set 
aside alleged fraudulent transfer of 
realty, order canceling 11s pendens 
ffied by plaintiff on defendant's filing 
a bond conditioned on plaintiff's es¬ 
tablishing against the property a 
lien, which at the time of the filing 
of the 11s pendens was superior to 
the Interest of the defendant In the 
property, was modified, since the oi> 
der should have been limited to sub¬ 
stituting the bond for the property 
—Cooper V. Bayro Bealty Corpora¬ 
tion, 33 N.T,S.2d 27. 263 App.Div. 964. 

22 - N.T—6Srd fit. Theatres v Man¬ 
sion Estates, 243 NT.S. 204, 137 
Misc. 285, affirmed 245 NT.S. 7)67, 
230 AppDiv. 827—^Fontanarosa v. 
Byan, 61 N.T.S.2d 961. 

23- N.T—^Keating v- Hammerstein, 
187 N.T.S. 446. 196 App Div. 18. 

38 C.jr. p 48 note 69. 

24w N.T.—^Keating v. Hammerstein, 
supra—^King-Bnght Constr. Co. v. 
J. D. 'Lolzeaux Lumber Co., 124 N. 
Tfi. 1077, 140 App.Div. 147. 

25. N.T.—^Bleating v. Hammerstein, 
1*87 N.T.S. 446, 19>6 AppDiv. 18— 
Bresel v. Browning, 96 N.T.S. 402, 
109 App.Div. 568—Novitsky v. Bu- 
da, 244 N.T.S. 699. 1>38 Misc. 846. 

2a N.T.—Foley v. Bonalds, 179 N.T. 

S. 227, 190 AppDiv. 98. 

38 C-JT. p 48 note 9'2. 
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27. N.T.—Lnchter v. Piazza, 287 N. 

TS 491, 227 App.Div. 318. 

38 C J. p 48 note 93. 

Bight to recover property 

(1) Lis pendens should not be can¬ 
celed on filing of undertaking, where 
plaintiff; if successful may be enti¬ 
tled to Identical property involved 
and a money Judgment will not be 
sufficient.—^Luchter v. Piazza, supra 
—^Bienstock v. Nlsta Const. Co., 233 
N.T.S. 630, 225 App.Dlv. 534, fol¬ 
lowed In Wait Estates, Inc., v. Aldin 
Bldg. Co., 234 N.T.S. 912, 226 App. 
Div. 798. 

(2) Where plaintiff seeks to recov¬ 
er the real property in suit and not 
Its value and there Is nothing in the 
complaint which fixes any sum, or is 
the basis for fixing any sum, which 
will adequately compensate plaintiff 
for the loss of such property, ade¬ 
quate relief to plaintiff cannot be se¬ 
cured by the deposit of money or by 
the giving of an undertaking, and a 
motion to cancel the notice of pend¬ 
ency of action should be denied — 
Steel-Crete Homes Co v. Boseth 
Bealty Co., 239 N.T.S. 435, 228 App^ 
Div. 723. 

2 a N.T.—Werner y. Jackson, 100 N. 

T.S. 763, 115 App.Diy. 176. 

88 C.J. p 48 note 94. 

29. N.T.—^Kings-Bnght Constr. Co. 
V. J. D. Loizeaux Lumber Co., 124 
N.T.S. 1077, 140 App.Diy. 147. 

30. NT.—Midland Union Croupe y. 
McMullen, 5 N.T.S.2d 976, 167 Misc. 
806. 

33 C.J. p 49 note 96. 
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dare a deed a mortgage,*^ a suit to set aside the 
surrender of a lease,or in actions in proceedings 
expressly excepted from the statute, such as mort¬ 
gage foreclosure proceedings,^® or in similar pro¬ 
ceedings.®^ 

L Effect of Cancellation 

GenersTlIy the cancellation of a notice of pendency 
terminates the effect of such notice with respect to per¬ 
sons who subsequently deal with the title. 

The cancellation of the notice terminates its ef¬ 
fect as against those subsequently dealing with the 
title,®® and if a purchaser finds that a notice of lis 
pendens has been canceled it is not negligence or 
evidence of bad faith that he fails to search for a 
dismissal of the case in which the notice was filed.®® 
If, however, the purchaser continues examination 
after finding that a notice has been canceled, he is 


bound by whatever facts he discovers.®^ When a 
notice has been canceled, another notice may not be 
filed in the same action as long as the canceling or¬ 
der remains in force and unreversed.®® The cancel¬ 
lation of the lis pendens by order of court does not 
protect a pendente lite purchaser who thereupon 
pays over the subject matter in litigation, where the 
decree of cancellation is appealed from and re¬ 
versed,®® and a person who acquires rights after the 
dismissal of lis pendens while an appeal from the 
order of dismissal is pending takes subject to lis 
pendens where such order of dismissal is reversed.^® 

It has been held that a judgment which awards 
damages to plaintiff and directs the cancellation of 
notice of pendency effects the cancellation of an¬ 
other notice filed by plaintiff in the same suit not¬ 
withstanding such other notice is not specifically 
referred to in the judgment.^^ 


IV. OPEEATION AND EFFECT OF LIS PENDENS 


§ 38. In Greneral 

Ordinarily, the office of a lie pendens Is merely to 
charge a subsequent purchaser, or other person acquir¬ 
ing an Interest In the subject of the litigation during 
the pendency thereof, with notice of the pendency of the 
action. 

Ordinarily, the office of a lis pendens is merely 
to charge a subsequent purchaser, or other person 
acquiring an interest in the subject of the litiga¬ 
tion during the pendency thereof, with notice of 
the pendency of the action it merely serves as a 
warning to others that rights which they may ac¬ 
quire will be subject to any valid judgment en¬ 
tered.-*® It has been held that the effect of lis pen¬ 
dens is, in its nature, the same as that of registra¬ 
tion, since it is only a different example of the op¬ 


eration of the rule of constructive notice.^^ The 
filing of a lis pendens notice has also been held not 
to alter the status quo,^® and one filing such notice 
may not acquire thereby any greater right than he 
had at the time of the filing.^® 

While the bringing of a suit in rem,^*^ such as a 
creditors’ suit, as discussed in Creditors’ Suits §§ 
84-87, or a suit in which an attachment is levied, as 
discussed in Attachment §§ 254-279, may create a 
lien on the property involved pending the suit, as a 
general rule, the doctrine of lis pendens does not, per 
se, create a lien on or interest against the property 
in litigation.*® However, there is also some author¬ 
ity for a contrary view,*® and, under some statutory 
provisions, it has been held that the indexing and 


81. N.Y.—Mulholland y. Held, 180 N. 
T.S. 784, 165 AiPP-Dlv. 863. 

82. IT.Y.—Schenkein y. Horowitz. 99 
N.Y.S. 161. 51 Mlsc. 80. 

88 C.J. p 49 notq 98. 

33: NY.—New- York y- Unsafe Bldg*., 
107 N.Y.S. 749. 67 Misc. 146. 

84. N.Y.—New York v. Unsafe Bldg., 
supra. 

88 C.J. p 49 note 1. 

85. N.Y.—Mitchell v. Smith, 68 N. 
Y. 418. 

88 O. J. p 49 note 2. 

86L N.Y.—'Valentine v. Austin. 26 N. 
H. 978, 124 N.Y. 400. 

87. N.Y.—Brokaw v. Duffy, 69 NJL 
196, 165 N.Y, 400. 81 N.Y.Glv.Proc. 
857. 

88. N.Y.—Cohen y. Ratkowsky, 59 N. 
Y.S. 844. 43 App.DiY. 196. 

88 G.J. p 49 note 6. 


39. W.Va.—-Wick Y. Dawson. 87 S.B 
689. 48 W.Va 469. 

40. Ela. —Crown Corporation v. Rob¬ 
inson, 174 So. 787, 128 Fla. 249 

41. La—State ex reL Washburn 
Land Co. y. Austermell. 185 So. 34. 
191 La. 808. 

48, ND.—^McKenzie County y. Casa- 
dy, 214 N.W. 461. 56 N.D. 475. 

88 CtJ. p 49 note 15. 

43. Va.—Bray y. Lundegren. 172 S. 
H. 252, 161 Va. 699. 

'Where a caose is pending in. equl. 
ty# the power of its Jurisdiction is 
not to be curtailed by the dealings 
of the parties-—Alabama Power Co. 
V. City of Scottsboro, 190 So. 412, 238 
Ala. 280. 

44. N.C.—Whitehurst y- Abbott. 33 
SJB:.'2d 129, 226 N.C. 1, 159 ALR. 
880—Massachusetts Bonding & Ins. 
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Co. Y. 'Enoz. 18 S.E.2d 436, 220 N. 
C 72-5. 188 ALR. 1438. 

45. Pa.—^Department of Public As¬ 
sistance Y. Eovacs, 46 Pa.Dist. 8b 
Co. 652. >6 Fhy.L.J. 59. 

46. Ark —^Blackwood y. Davidson, 
132 S.W.2d 799. 198 Ark. 1055. 

47. Ey.—Gibbons y. Germantown & 
Hamilton Crossroads Turnp. Road 
Co., 14 Bush 389—^Parsons y. Mey- 
burg, 1 Duy. 206. 

48: N.D.—^McEenzie County v Casa- 
dy. 214 N.W. 461, 5*5 N.D. 475. 

Pa —^Department of Public Assist¬ 
ance Y. Eovacs, 46 PaDist & Co. 
652, 6 FhyA..J. 59. 

SC—^Wilson Y. Muehlherger, 163 S. 
E. 125. 165 S.O. 137. 

38 C.J. p 49 note 19. 

49. Ill.—McCauley v Rogers. 10 lU- 
App. 659. affirmed 104 Ill. 678. 

38 C.J. p 49 note 20. 
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cross-indexixig of an action pending suit operate 
in the nature of a recorded lien of which all must 
take notice.5® Where no lis pendens is proper, it 
has been held that no lien may be impressed on the 
property involved as a result of the action.®^ A lis 
pendens is not a seizure.®^ 

§ 39. Nature and Form of Decree or Judg¬ 
ment as Affecting 

a. In general 

b. Consent judgments or decrees 
& In General 

Ordinarily, one acquiring interests pendente llte In 
a proceeding which is Its pendens Is bound by the de¬ 
cree or Judgment without regard to Its form or whether 
or not it Is erroneous. 

Ordinarily, one acquiring interests pendente lite 
in a proceeding which is lis pendens is bound by the 
decree or judgment without regard to its form,53 
or whether or not it is erroneous and it has been 
held that he is put 6n notice of the decrees entered 
in such proceeding, notwithstanding a decree is ap¬ 
pealed and a portion of it stricken and another por¬ 
tion remanded.65 However, it has been held that 
although a lis pendens notice comes to the aid of 
a valid judgment, it cannot validate a defective 
judgment,*53 and a statute providing that, from and 
after the filing of a notice of lis pendf^ns, anyone 
claiming title to, interest in, or lien on, the property 
described in the notice through any defendant in the 
action or suit as to which the notice is filed shall be 
bound by any judgment or decree entered therein 
as though he had been made a party thereto has 
been held to refer to a valid decree or judgment, 
binding on the party from whom title or interest 
was derived,®^ and such a statute has no applica¬ 
tion where the decree is invalid and a ntilhty.®^ 


A judgment may be different from that prayed 
for in the pleadings,®® but, as discussed infra § 40, a 
purchaser is not bound by a judgment or decree 
which is not warranted by the facts pleaded or the 
relief demanded. It is ordinarily essential that the 
suit be brought to a successful termination against 
the purchaser's vendor,3® and a person acquiring 
rights pendente lite is not affected by the pendency 
of a suit relating thereto until the judgment or de¬ 
cree is entered,3i although it has been held that a 
purchaser pendente lite is bound by an order of 
court permitting an inspection of the real property 
involved in the action.®^ 

Taking a judgment or decree for the value of 
the property has been held to vest the title thereto 
in defendant and to waive the right to proceed in 
rem against him or against one who has purchased 
it from him pendente lite,®® and, where plaintiffs in 
an action elect to take a personal judgment against 
defendant, they cannot subsequently ask the court 
for a different decree so as to charge a purchaser 
pending litigation.®* It has been held that, where 
defendant, in a suit to require the conveyance of 
property, retains legal title thereto and remains in 
possession pending the suit, and the decree estab¬ 
lishes a lien as of the commencement of the suit and 
orders a sale to satisfy the judgment, defendant, 
notwithstanding lis pendens, may lease the property 
and collect rents pending the suit, and the filing of 
the bill and the recovery of the decree do not defeat 
the right.®® 

As a general rule, the purchasers or encumbranc¬ 
ers are bound by the judgment or decree rendered 
whether or not there was a trial on the merits,®® al¬ 
though, in the case of a judgment rendered where 
an answer was stricken as a punishment for con¬ 
tempt, it has been held that the purchaser was en- 


SOi NjC .—^Massachusetts Bonding & 
Insurance Co. v. Knox* 18 S.E.2d 
436, 220 NjC. 725, 138 A.I 1 R. 1*438. 
51. N.T.—Gmshurg v. FlnteL 221 N. 
T.S. 826, 220 j^p.Div. 742. 

58, Ya—Bray v. Landergren, 172 S. 
E. 252, 161 Ya. 698. 

53. OkL—Harper v. .^tna Bldg. & 
Loan Ass'n, 211 P. 1081, 188 OkL 
128. 

38 O.J. p 49 note 21. 

54. Okl.-^ind nr. Goble, 246 P. 472, 
117 Okl. 195. 

38 C.J. p 49 note 22. 

55. Cal.—Turner v. Bank of Ameri¬ 
ca Nat. Trust & Savings Ass'n* 27 
P.2d 823, 135 OaLApp. 314. 

53i Tenn.—^Potter v. Poster, 64 S.W. 
2d 520, 16 Tenn.App. 3'38. 


Judgment IlM valid 

Tenn.—Potter v. iFbster, supra. 

67. N.J.—^In re Admiral Sampson 
Bldg. & Loan Ass'n of Newark, 41 
A.2d 878, 136 N.JJB2q. 292. 

58L N.J.—^In re Admiral Sampson 
Bldg. & Loan Ass'n of Newark, su- 
pnu 

Seoaree enteorea after defendant’s 
deeifih 

A decree which Is Invalid and a 
nullity because entered after the 
death of defendant is not binding on 
one acquiring title from defendant 
—In re Admiral Sampson Bldg. & 
Loan Ass'n of Newark, supra. 

59. Mo.—^Turner v. Babhk 60 Mo. 
1342. 

Neb.—Clark v. Charles, 76 N.W. S63, 
56 Neb. 202. 


6 Qi Tex.—-Wortham v. Boyd, 1 S.W. 

109, 66 Tex. 401. 

38 C.J. p 49 note 25. 

61. S.D.—-Abernathy v. Hunt, 167 N. 

W. 145, 40 S.l>. 240. 

Ya.—-Bavis v. Christian, 16 Gratt. 
11, 56 Ya. 11. 

eflt U.S.—^Heinze v. Butte & B. Cons. 
Min. Co., Mont, 129 P. 274, 63 C.C. 
A. 888. 

63. Ya.—Smith v. Browne, 9 Leigh 
293, 86 Ya. 293. 

64i N.Y.—Weber v. Fowler, 11 Bhw. 
Pr. 458. 

65. D.C.—^Moses V. Boss, 72 F.2d 
1005, 63 APP.D.C. 381. 

66 i Ill.—^Harding v. American Glu¬ 
cose Co, 66 N.E. *577, 18*2 Ill. 661. 
74 Am.S.R. 189, 64 L.B.A. 738. 
Ind.—Bibbler v. Walker, 69 Ind. 862. 
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titled to a hearin^^ on tlie merits because be did not 
assume the risk of punishment which might be in¬ 
flicted on his grantor.*^ Purchasers of property 
pending an action have been held to take with no¬ 
tice of an equitable or statutory lien for attomey^s 
fees.®® 

Fraud and collusion; collateral attacK If an 
action is not prosecuted in good faith by the parties 
thereto, but is fraudulently and coUusively carried 
on for the purpose of defeating the rights of a pur¬ 
chaser pendente Hte, it has been held that relief may 
be had as in other cases of fraud and collusion,®® 
but it has also been held that the lis pendens pur¬ 
chaser like other parties and privies to the judg¬ 
ment or decree cannot collaterally attack it.^® 

Judgment for costs. Ordinarily, a decree for 
costs is not binding on a purchaser pendente lite,*^^ 
although his rights may be inferior to a claim for 
costs as against the proceeds of the sale of proper¬ 
ty involved.^® A judgment awarding costs may 
from its form be inferior to an encumbrance taken 
pendente lite.^® 

b. Consent Judgments or Decrees 

As a general rule, purchasers pendente llte are bound 
by the Judgment or decree rendered In the suit, al¬ 
though It Is the result of agreement or compromise. 

It has been held that purchasers pendente lite are 
bound by the agreements made by their vendors 
in the course of pending litigation,^^ and, as a gen¬ 
eral rule, such purchasers are botmd by the judg¬ 
ment or decree rendered in a suit, although it is the 
result of agreement or compromise.^® Thus, an 
agreement for the final division of property in¬ 
volved in suit is binding on a lis pendens purchaser 
when a prior interlocutory decree settles the rights 
of the parties, and the agreement is in conformity 
with such decree.^® A decree rendered by consent 
of parties is not void on its face because it de¬ 
clares the title to the premises in controversy to be 


in a person oCier than one of the parties to the rec¬ 
ord, when it appears from the record and extrinsic 
evidence that sudi person was a purchaser pendente 
litc.^^ Where, at the conclusion of a suit to de¬ 
termine the ownership of real property, the parties 
^ee to place title to the property in the name of 
plaintiffs nominee, such fact does not detract from 
the virtue of the notice of hs pendens filed in the 
action.^* 

An exception to the general rule exists where the 
decree or judgment is the result of collusion be¬ 
tween the parties,7® but the fact that a decree is 
rendered by consent is not of itself evidence of 
fraud or conspiracy if within the issues of the 
suit.®® Also, a lis pendens purchaser is not bound 
where there is an agpreed judgment not based on 
the grounds for relief relied on in the suit,®l or 
where the parties by agreement include in the judg¬ 
ment lands not referred to in the pleadings.®® In 
an action to recover a debt accompanied by an at¬ 
tachment of lands, a purchaser pendente lite takes 
subject only to the right of plaintiff to have the land 
sold pursuant to the judgment to pay the debt, and 
accordingly such purchaser is not affected by an 
agreement of the parties whereby the action is dis¬ 
missed and defendant agrees to deed the land to 
plaintiff, even though the agreement is approved by 
the court.®® 

§ 40. Extent of Notice 
a. In general 
bb Territorial extent 

a. In. General 

Ordinarily, the pendency of an action, or the filing 
of a notice of pendency. Is notice of every fact con¬ 
tained In the pleadings, or apparent on the face of the 
proceedings, which la pertinent to the Issue, or to the 
relief sought, at the time of the purchase, and also of 
further facts of which the purchaser Is necessarily 
put on Inquiry. 


e?- N.T.—Hovey v. Elliott, 89 N.B. 

841, 1«5 N.Y. 126, 39 I 1 .RJL 449. 
eSL Ga—^Iiovett v. Moore, 26 S.E. 

498, 98 Ga. 158. 

*88 C.J. p 51 note *46. 

69. Ga.—^Ingram & Le Grand Lizni- 
ber Co. V. Burgln iLumber Qa., 18 
S E.2d m. 163 Ga. 404. 

88 C.J. P 50 note 41. 

7a Ala.—Gldley v. Bellenger, M So. 

874, 204 Ala. 160. 

68 C.J. p 50 note 42. 

71 . N.7.—Griswold T. MjUer, 16 
Barb. 520. 

88 C. J. IP 50 note 43. 

TSL Mlcb.—^Barbour v. Fattemonf 108 
N.W. 973, 145 Mich. 459. 

88 C.J. p 50 note 44. 


73. N Y.—Crocker v. liewis, 89 NJ3I. 
1, 144 N.Y. 140. 

38 C J. p 50 note 45. 

74. Ter.—Punchard v. Belk, 55 Tex. 
804. 

88 C!.Ja p 50 note 32. 

75- Ky.—■White v. Pond Creek Coal 
Co.. 25< S.W. 80, 201 Ky, 212. 

38 C.J. p 60 note S3. 

7a Ky.—-Pletcher ▼. Ferrel, 8 Dcuaa 
372, 35 AmD. 143. 

77. Ga.—^Beardsley y. HUson, 20 S.E. 
272, 94 Ga. 50. 

73, CaL—Milton E. Giles & Co. ▼. 
Bank of America Nat. Trust & Sav¬ 
ings Ass'n, 117 P.6d 948. 47 CaL 
App.2d >31*5. 


79- U.S.—•Northern Pac. B. Co. v. 
Boyd. Wash., 177 P. !804, 101 C.C. 
A. 18, affirmed 33 S.Ct. 554, 288 TJ. 
S. 4'82, 57 LiJSd. 931. 

38 C.J. p 50 note 36. 

80. IT.S.—Seoombe v. Bteele^ Minn., 
20 How. 94, 15 L.Ed. 1838. 

81. S.l>.—Held V. Gorman, 158 N.W. 
780, 37 S.D. 314. 

88 C.J. p 50 note 88. 

32, N.Y.--OUphant v. Bums, 40 N. 

E. iSOO, 146 N.Y. 218. 

Property subject see infra i 41. 

8 a Miss.—Glattll V. Bradford, <62 So. 
643. 166 Mias. 578. 
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Ordinarily, the pendency of an action, or the fil¬ 
ing of a notice of pendency, is notice of every fact 
contained in the pleadings or apparent on the face 
of the proceedings, which is pertinent to the issue,®^ 
or to the relief sought,*® at the time of the pur¬ 
chase,** and also of such other facts as those facts 
necessarily put one on inquiry for, and as such in¬ 
quiry, pursued with ordinary diligence and pru¬ 
dence, would bring to one’s knowledge.**^ It has 
been held that the extent of the notice is limited to 
the facts set up in the pleadings and the issues at¬ 
tempted to be raised therein,** or those necessarily 
implied,** regardless of the contents of the notice of 
pendency.** 

A person acquiring interests pendente lite has 
been held not to be affected with notice of facts not 
alleged in the pleadings or of facts not in issue,*^ 


§ 40 

or of facts not pertinent to any issue raised by the 
pleadings.** A lis pendens notice has been held not 
to extend beyond the prayer for relief ;** nor does 
is constitute notice of any proceeding other than the 
pending suit.*^ Under some statutory provisions, 
the extent of the notice given by the filing and re¬ 
cording of a lis pendens is merely that there is a 
suit pending,*® and it is not constructive notice, but 
merely directs intending purchasers to the pleadings 
andlrecord for the facts.** Under other statutory 
provisions, where the notice of lis pendens is not 
sufl5cient to embrace a particular interest in prop¬ 
erty, it has been held not to constitute notice as to 
such interest, even though the pleadings may be 
suflScient to cover suci interest.*^ 

It has been held that the doctrine of lis pendens 
has no greater effect than to give notice of the 


84i U.S.—'Wenstrand v. Albert Pick 
& Co.» C.C.A.I11., 88 F.2d 25, certio¬ 
rari denied 50 S Ct. 466, 281 UiS. 
?88, 78 LBd. 1175. 

Gal.—^Harris v. Whittier Buildlna & 
lioan ABS*n, 63 P.2d 840, 18 Gal. 
App.2d 260. 

Fla.—De Pass v. Chitty, lOS So. 148, 
90 Fla. 77. 

gy-—^Thompson v. Hall, 162 S.W.2d 
196, 290 Ky, 664—^Ben Williamson 
A Co. V. Hall, 161 SW2d 905, *290 
Ky. 672. 

Mich.—^Provident Mut. Life Ins. Co. 
of Philadelphia v. Vinton Co, 275 
H.W. 776, 282 Mich. 84. 

Okl.—^Board of Education of Okla¬ 
homa City V. Thurman, 247 P. 996, 
121 OkL 108. 

38 O.J. p 51 note 47. 

Claim of Interest 

(1) It has been held that a lis pen¬ 
dens sivin^ notice of pendency of 
suit involving: adverse claims in land 
la constructive notice, to one acauir- 
ing: ngrht or interest therein from 
party to suit, of interest claimed by 
other party.—Sorg: v. Tower, 181 A. 
266, 119 N.J.Ea. 109. 

(2) A lis pendens, filed by a party 
to a litigration, has been held to con¬ 
stitute sufficient notice of an adverse 
claim of interest in the property In¬ 
volved in the suit by an opposing: 
party in his pleadlng:s, althougrh the 
latter party did not file a lis pen- 
dons —Olson V. Cornwell, 25 P.2d 
879. 134 Cal.App. 419. 

BJChlbits 

The purchaser Is bound by the con¬ 
tents of exhibits filed and made a 
part of the pleadlng:s If they are per¬ 
tinent to the matter in Issue, or to 
the relief soug:ht. 

Fla—^De Pass v. Chitty, 105 So. 148, 
90 Fla. 77. 

Ky—Ben Williamson & Co. v. BDall, 
161 S.W.2d 905, 290 Ky. 672. 

33 C.J. p 52 note 63. 


Motloe of objeqt and purpose of ac¬ 
tion has been held to be g:lven by the 
filing of a lis pendens. 

Cal.—^Milton E. Giles & Co. v. Bank 
of America Nat. Trust & Savings 
Ass'n, 117 P.2d 943, 47 CaLApp.2d 
315. 

N.D.—^McKenzie County v. Casady, 
•214 N.W. 461, 55 ND. 475. * 
Kotloe of paztLes litigant, as well 
as of the contents of the pleadings, 
the description of the properties in¬ 
volved, and a party's claim of owner¬ 
ship thereof has been held to be giv¬ 
en by a lis pendens.—^Milton E. Giles 
& Co V Bank of America Nat. Trust 
& Savings Ass'n. 117 P.2d 948, 47 Cal. 
App.2d 815. 

Notice of waiver of right 
A lis pendens, In an action In which 
a party makes a choice of alterna¬ 
tive rights in his pleadings, consti¬ 
tutes notice of his waiver of the 
right not chosen.—^Fire Protection Co. 

V. Hawkeye Tire & Kubber Qo . C.C A. 
Iowa, 8 F.2d 810, 45 A.L.IL 180. 

85. FLa.—^De Pass v. Chitty, 105 So. 

148,-90 Fla 77. 

38 C.J. p 51 note 48. 

88 . Va.—Davis v. Christian, 15 
Gratt. 11. 66 Va. 11. 

W. Va.—Webster Springs First Nat. 
Bank V. McGraw, 101 S.F. 474, <85 
W.Va. 298. 

FfCect of amended or supplemental 
pleadings see supra 5 84. 

87- Cal—Hams v. Whittier Build¬ 
ing & Loan Ass'n. 63 P.2d 840, 18 
CalApp.2d 260—Olson v. Cornwell, 
25 P.2d 879, 184 OaLApp. 419. 

Fla—^De Pass v. Chitty, 105 So. 148, 
90 Fla. 77. 

Ely.—^Thompson v Hall, 132 S.W.2d 
196, 290 Ely. 364—Ben Williamson 
& Co. V. Hall, 161 S.W.2d 905, 290 
Ky. 672. 

Tex.—Hexter v. Pratt, Com.App., 10 
S.W.2d 692. 

83 CLjr. p 51 note 50. 
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88. U.S.—Grand Rapids ALB. Co. 

V. Blanchard, C.aA.Mieh., 38 F.Sd 
470. 

89- U.S.—Grand Rapids & L R. Co. 
T. Blanchard, ^CA.Mlch., 88 F.2d 
470. 

90- Or.—Walker v. Goldsmith, 12 P- 
537, 14 Or. 125. 

88 C.J. p 52 note 64. 

91. Fla—^Haines City Citrus Grow¬ 
ers' Ass'n V. Petteway, 146 So. 188, 
107 Fla 344—De Pass v. Chitty, 106 
So. 148, 90 Fla 77. 

38 C.J. p 51 note 51. 

Claims between parttos 
The lis pendens does not extend to 
rights arising between parties not 
affecting the litigation, and not mei- 
tenal to the pending suit.—Virginia 
Iron, Coal & Coke Co. v. Roberts, 4'9 
SB. 984, 108 Va 661—38 C.J. p 52 
note 59. 

98. Fla—^De Pass v. Chitty, 105 So. 
148, 90 Fla 77. 

9^ Fla—^Haines City Citrus Grow¬ 
ers' Ass’n V. Petteway, 145 So 188, 
107 Fla 344—^De Pass v- Chitty, 
105 So. 148, 90 Fla 77. 

94. Mo.—Gordon v. Rlteuour, '87 Mo. 
54. 

Wis.—^Kickbusch v. Corwlth, 85 N. 

W. 148, 108 Wis. 684. 

95. Tex.—Hams Realty Co v. Aus¬ 
tin. 137 S.W.2d 19. 184 Tex. 484. 

Res judicata rule not expanded 
It has been held that the filing of 
a Us pendens notice does not expand 
the general rule pertaining to res 
judloata—^Harris Realty Co. v. Aus¬ 
tin, supra 

96L Tex—Hexter v. Pratt, CivJlpp., 
288 S.W. 658, affirmed, ComApik, 
10 S.W.2d 692. 

97. Colo.—HulCmaa v. Smith, 286 P. 
861, 87 Colo. 265. 
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rights of the parties as finally determined by the 
judgment and decree in the case, ^8 so that an in¬ 
terest in property not awarded by the decree has 
been held not to be affected by the doctrine.^® Or¬ 
dinarily, the judgment or decree is binding not only 
as to issues actually adjudicated, but as to other is¬ 
sues which might or should have been litigated in 
the suit,i although a purchaser is not bound by a 
judgment or decree not warranted by the facts 
pleaded or relief demanded,® The doctrine does not 
operate as notice of subsequent facts or issues;® 
it is notice only of the facts contained in the rec¬ 
ord of the suit at the time it was instituted for the 
purposes thereof and for the benefit of the parties 
thereto,^ and it has been held that purchasers and 
creditors acquiring an interest in defendant’s prop¬ 
erty during the pendency of a suit relative thereto 
may stand on the record as it existed when such 
interest was acquired and cannot be supposed to 
know of any matter of which the record does not 
advise them.® However, it has been held that the 
result of the suit may be based on issues raised sub¬ 
sequent to the purchase if the matter adjudicated 
relates to the cause of action involved and the is¬ 
sues are material and proper to that capse of ac¬ 
tion.® 

Where a notice of lis pendens has been improp¬ 
erly used, it is wholly ineffectual,^ and it has been 
held that, where the action does not concern real 
estate, no lis pendens is created by the filing of a 
notice relative to the property.® 

Interests of persons not parties. The proceeding 


is not notice of the interests of one not a party 
where not disclosed by the pleadings,® In a credi¬ 
tor’s suit, the proceeding is not notice as to inter¬ 
ests of creditors not joined as parties and not nec¬ 
essary parties thereto, they having distinct and sep¬ 
arate claims of their own,l® but in a partition suit 
it has been held that the fact that new parties come 
in and establish their rights to the property in¬ 
volved is no ground of complaint to persons who 
purchase part of the premises after the commence¬ 
ment of the action and before intervention of the 
new parties.il 

b. Tenitozial Extent 

As a general rule, the notice of lie pendens Is con¬ 
fined to the territorial jurisdiction of the court In which 
the proceeding Is pending. 

It has been held that lis pendens is notice to aU 
the world,^® and at common law, if real estate to 
be affected by a judgment or decree was situated in 
several counties, it would all be bound by the lis 
pendens arising from the pendency of the suit in 
the cotmty in which only a part of it was situat- 
ed.1® The general rule, however, is that the notice 
is confined to the terntorial jurisdiction of the court 
in which the proceeding is pending,!^ and, accord¬ 
ingly, lands in coxmties other than that in which the 
suit is pending may be affected if such property is 
within the jurisdiction of the court.^® 

Usually the lis pendens statutes require filing of 
notice in the county where the land is situated,^® 
and, tmder such statutes, where a tract of land is 
partly situated in two counties, the lis pendens must 


9& D.a—Moses v. Boss, 72 F.2d 
1005, 63 AppD.O. 381. 

99. Ga.—Perry ▼. First Mut. Build- 
Izi^r & Iioan Asa'n, 164 S.EL 804, 174 
Ga. 914. 

1 . U,S—Mellen v. MoUne MaUeable 
Iron Works, lU., 9 S.Ct. 781, 131 U. 
SL 352, 33 liJEd. 178. 

38 C.J. p 62 note S3. 

2 . SI>—^Reid T. Gtorman, 168 N.W. 
780, 37 S.D. 314. 

38 C.J. p i5‘2 note 54. 

3 . Va.—Virginia Iron, Goal & Coke 
Co. V. Roberts, 49 S.E. 984, 108 Va. 
691. 

38 C.J. p 52 note*d6. 
conduct of parties 
Whatever is done by the parties 
subsequent to filing of bill and with¬ 
in the lis pendens has been held sub¬ 
ject to such final decree as may be 
rendered unaffected by such subse¬ 
quent conduct.—^Merrin v. Travis, 26 
So.2d 258. 249 Ala. 42. 

4i Fla.—De Pass v. £[hltty, 105 So. 
148, 90 Fla. 77. 

8 k Colo^—Routt County Mining Co. 


V. Stuthelt, 72 P.2d 692. 101 Colo 
254. 

61. Cal.—Dobbins v. Economic Gas 
Co., 189 P. 1073, 182 Cal. 616. 

7. Minn.—Melin v. Mott, 4 K.W.2d 
600, 212 Minn. 517. 

& Ky,—Griffin v. Glngell, 79 S.W. 

284, 25 Ry.Ii. 2081. 

88 O.J. p 59 note 66. 

Applicability of notice of pendency 
statutes to actions and proceedings 
genersOly see supra 9 23. 

9. Tex.—^Russell v. Klrkbride, 62 
Tex. 455. 

88 C J. p 52 note 61. 

la Kan.—St. John v. Strauss, 55 P. 

845, 50 Kan. 136. 

88 C.J. p *52 note 62. 

11 . UjS.—^M cClaskey v. Barr. C.C. 
Ohio, 48 F. 130. 

18, CaL—^Milton E. Giles & Co. v. 
Bank of America Nat. Trust & 
Savings Aas'n, 117 P.2d 943, 47 Cal. 
App.2d 815. 

88 C.J. p 53 note 66 
At coaunoiii law, a pending suit was 
regarded as notice to all the world.— 
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Whitehurst v. Abbott, 88 S.E2d 129, 
225 N.C. 1, 159. 

18. K.C.—Colllngwood v. Brown, 10 
S.E 1868, 106 N.C. <362. 

38 O.J. p 53 note 57. 
lA W.Va—Webster Springs First 
Nat. Bank v. McGraw, 101 SJE. 474, 
85 W.Va. 295. 

88 O.J. p 53 note 68. 

Federal oonrt 

The lis pendens of a suit pending 
in a federal court extends to the 
property Involved in the suit which 
la within the Jurisdiction of the 
court.—Atlas R. Supply Go. v. Lake 
A River R. Co., aaOhio, 134 F. 603 
—^McClaskey v. Barr, G.G.Ohio, 48 
F. 130, modified on other grounds 62 
F. 209—38 G.J. p 58 note 74. 

15. Qa—^Marshall v. Whatley, 72 
SE <244, 185 Ga. 805. 86 LR.A.N. 
S., 552. 

38 C J. p 53 note 59. 

18. OkL—Corpus Jorls quoted la 
Orton V. Citizens’ State Bank, 291 
P. 15, 20, 144 Okh 192, 71 A.LJEL 
1074. 

38 C.J. p 58 note 70. 
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be filed in boih cotmties in order to affect the whole 
tract^-^ Similarly, some statutes require the filing 
of a copy of the proceedings in the county where 
the land lies.^^ In the absence of statutes allowing 
the filing of a notice of lis pendens in counties oth¬ 
er than the one where the action is brought, the ac¬ 
tion, in order to affect lands purchased or encum¬ 
bered during its pendency, must be brotight in the 
county where the land is situated.^9 

Property outside of state. It has been held that 
the pendency of an action in a state court is not 
constructive notice so as to affect the sale of the 
subject matter in another state,*® especially where 
the subject of the suit is removed from the state 
where the action is pending and sold to a bona fide 
purchaser in another state.*! The clause in the fed¬ 
eral Constitution providing that “full faith and 
credit shall be given in each state to the public 
acts, records, and judicial proceedings of every oth¬ 
er state" has been held not to interfere with this 
construction of the doctrine of lis pendens,** al- 
though the contrary has also been held.** 

§ 41. Property Subject 

With respect to the doctrine of lie pendens, the ac¬ 
tion or proceeding affects only the land or property 
described In the pleadings, and cannot affect other prop. 
«rty of the defendant. 

With respect to the doctrine of lis pendens, the 
action or proceeding affects only the land or prop¬ 
erty described in the pleadings,24 and cannot affect 
other property of defendant,25 and a purchaser of 
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mortgaged premises pending a suit involving merely 
the title to the mortgage does not take as a lis pen¬ 
dens purchaser.28 Where a vendor's lien,27 or a 
mortgagee’s lien,28 does not include the rent of the 
property, a suit to enforce such lien is not lis pen¬ 
dens as to the rents and profits of the property in¬ 
volved. The rule is otherwise, however, where a 
bill to foreclose a mortgage sets up a claim for the 
rents, in a jurisdiction where a mortgage passes the 
legal title and right to possession.28 The purchaser 
is bound by the judgment against the party from 
whom he buys or acquires title, as far as the judg¬ 
ment affects the property involved,®® but the doc¬ 
trine will not be extended beyond the property 
which is the immediate object of the suit.®l 

The doctrine has been held to apply where a per¬ 
son purchases standing timber pending a suit wHch 
is lis pendens as to the land,®® although the contrary 
has also been held.®® It has also been held that an 
attempted conveyance of a royalty which has been 
morlgaged with the land, during the pendency of a 
suit to foreclose such mortgage, even if sufficient 
to pass title as between the parties thereto, cannot 
affect the title of previous mortgage holders.®4 

Where, pending an action to foreclose a mort¬ 
age which shows on its face that it is for the en¬ 
tire interest in the property, a third person exe¬ 
cutes a deed to defendant conveying to him all the 
interest in the property involved, the interest so 
deeded has been held to inure to the benefit of plain¬ 
tiff mortgagee.®® 


17. Okl.—Coxpns Otuela quoteA la 
Orton V. Citizens' State Bank, 291 
P. 15. 20. 144 Okl. 192, 71 AJL.R. 
1074. 

38 OJr. j> 53 note 71. 

1& Md.—^Murgrulondo v. Hoover, 18 
A. 907. 72 Md. 9. 

Okl.—Cozpna JUxls quoted la Orton 
V. Citizens* State Bank. 291 P. 15, 
20. U4 Okl. 192. 71 1074. 

19. Okl.—Corpus Jhixls quoted la 
Orton V. Citizens' State Bank. 291 
P. 16, 20. 144 OkL 1-92, 71 A.L.R. 
1074. 

38 C.J. p note 78. 

ao. Ill —Oatholic Unlv. of America 
V Boyd, 81 N.B. «63, 227 Ill. '281. 

38 C.J. p 53 note 76. 

ai- Ky .—BLetcher v. Ferrel, 9 Dana 
372, 3<5 Am.D. 143 

Tenn.—Shelton v. Johnson. 4 Sneed 
672. 70 Am.D. 26*5. 

aa Mo.—Carr v, Lewis Coal Co., 
8 S.W. 907, 96 Mo. 149, 9 AmS.K. 
328. 

38 C.J. p 53 note 77. 

2®* Ky.—Fletcher v. Ferrel, 9 Dana 
372, 815 Am.D. 143. 

Sii Fla.—Haines City Citrus Grow¬ 


ers* Ass’n V. Petteway, 146 So. 183. 
107 Fla. 844—De Pass v. Chltty, 
105 So. 148, 90 Fla. 77. 

38 C J. p 58 note 79. 

Kind of property subject see supra 5§ 
7, 8. 

AU pro p erty which Is the subject 
of the suit, under the doctrine of lis 
pendens, has been held to be the 
thin^r In litigation and to be in the 
custody of the court.—^Massachusetts 
Bonding & Ins. Co. r. Knox. 18 S.B. 
2d 436, 220 N.C, 725, 138 A.Ii;R. 14-38. 

IThe Initial pleading has been held 
to determine the subject matter 
brought within the lis pendens of a 
suit.—Garrett v. Federal Land Bank 
of New Orleans, 194 So. 530, 239 Ala. 
191. 

25, W.Va,—Webster Springs First 
Nat. Bank v. McGraw. 101 S.B. 474, 
85 W.Va. 298. 

88 CJ. p 63 note 80. 

26, Pa.—Green v. Rick, 15 A. 497, 
121 Pa. 130, 4 Am.SR. 760, 2 LR. 
A. 48. 

27, Ky.—^LeaveU v. Poore, Id S.W. 
858, 91 Ky. 821, 13 Ky.L. 61. 

28i Ky.—Leavell v. Poor^ supra. 
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29. Ala.—Watford v. Oates, 67 Ala. 
290. 

80, Kan.—St. John v. Strauss, 65 P. 

845, 60 Kslb. 186. 

38 C.J. p 54 note 82. 

Jtidgment or decree 
It has been held that the litigation 
to which a notice of lis pendens re¬ 
fers must result In a judgment or 
decree affecting the property de¬ 
scribed therein.—^De Pass v. Chitty, 
106 So 148, 90 Fla. 77. 

81- W.Va.—Woods v. Douglass, 44 S. 

B 234, 52 W.Va. 617. 

38 C.J. p 54 note 83. 

32. Miss.—Alliance Trust Co. v. 
Nettleton Hardwood Co., 21 So. 896, 
74 Miss 684, 60 Am S R. 6-31, 36 L. 
RA. 15*5. 

38 C J. p 64 note 84. 

33. R I.—Gardner v. Peckham, 18 R. 
I. 102. 

38 C.J. p 54 note 85. 

84- Ky—Williams* Adm*r v. Union 
Bank & Trust Co., 143 S.W.2d 297, 
283 Ky. «44, 131 A.LR. 1364 

85. Okl.—Tilghman v. Sykes, 229 P. 
634, 103 OkL 50. 
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§ 42. Persons Ajffected in General 

The doctrine of lie pendens applies, as a general rule, 
to all persons acquiring an interest in the subject of lit¬ 
igation during the pendency thereof, whether by pur¬ 
chase or otherwise. 

The doctrine of lis pendens applies, as a general 
rule, to all persons acquiring an interest in the sub¬ 
ject of litigation during the pendency thereof,^® so 
that one who acquires a right or interest in prop¬ 
erly pendente lite is as conclusively bound by the 
result of the litigation as if he had been a party 
thereto from the outset.S7 This is ordinarily true 
whether he acquires the property by purchase or 
otherwise.®^ However, where property is conveyed 


to a third person before the filing of a lis pendens 
in a suit involving such property, and such third 
person transfers the property to another during the 
pendency of the action, the purchaser or transferee 
has been held to take free from the result of the 
litigation if the transferor is not a parly to the 
smt.®® 

The doctrine of lis pendens has been applied to 
corporations whether public or private,^0 as well as 
to the federal governmental The doctrine is not 
confined to purchasers.^® For example, it may 
apply to the acquisition of rights by marriage,^® or 
to one becoming the owner of property by descent 


3G. U.S.—WenfftFajid r. Albert Pick 
& Co., CI.C.A.111., 88 F.2d 25, cer¬ 
tiorari denied 50 466, 281 XT.S. 

768, 74 LEd. 1175. 

Ala,—Middleton v. St Louis & S. F. 

B. Co., 15? So. 256, 22*8 Ala. 323. 
Ark.—Corpus Juris quoted iu Federal 
Land Barik of St Louis ir. Cottrell, 
126 S.W.2d 278, 281, 197 Ark. 783— 
Troyer v. Bank of De Queen, 281 
S.W. 14. 170 Ark. 708, 

IlL—Kemper v. Weber, 1 j 49 KK 478, 
318 m. 494. 

Iowa.—Sutton ▼. Schnack; 276 N.W. 
870, 224 Iowa »231. 

Ificb.—Maedel t. Wles, 15 N.W.2d 
692, 809 MiGb. 424. 

Minn.—^Roberts v. Friedell, IS N.W. 2d 
496, 218 Minn. 88. 

Neb.—BCadley t. Corey, 288 N.W. 826, 
187 NeK 204. 

Bnzot-Beoozds Act 

Under a statute which requires 
that plaintiff and all persona claim¬ 
ing afilrmatlye relief in an action to 
establish title under the Bumt-Rec- 
ords Act must file a notice of the 
pendency of the action In a specified 
record office, a notice so filed is ef¬ 
fective as to all defendants whether 
named or not named.—Davidson v. 
All Persons, 124 P. 570, 18 CaLApp. 
723. 

RCortsraja foreolosnn 

At common law, the pendency of 
proceedlnffs to foreclose a duly re¬ 
corded mortgage is constructive no¬ 
tice to persons dealing: with the prop¬ 
erty or acquiring liens on it.—War- 
ford V. Sullivan, 46 N.E. 27, 147 Ind. 
14^2 CJ. p 67 note 74. 

Tmdar PuAblo Kaads Aot of June 
7, 1924, 25 U.SC.A 5 331 note, mere 
pendency of ejectment action by 
Pueblo prevents filing of field notes 
and clouds title of settlers.—^Pueblo 
De Taos v. Archuleta, C.O.AN.M., 84 
F.2d 807. 

37. U.S.—Tilton v. Cofleld, Colo., 93 
U.S. 168, 83 liJQd. 858. 

Alaska.—Inland Finance Co. y. 
Standard Salmon Packers, 7 Alaska 
13L 

Ark.—Oospns Juris quoted ia Mitch¬ 


ell V. Federal Land Bank of St. 
Louis, 174 S.W.2d 671. 675, 206 Ark. 
253—OB^rst State Bank of Eureka 
Springs V. Cook, 90 S.W.2d 610, 192 
Ark. 218. 

Cal.—Martm v. Holm, 242 P. 718, 197 
CaL 733—Lee v. Silva, 240 P. 1015, 
197 Cal. 864—Hilton v. Reed. 116 P. 
2d 98, AiB Cal.App.2d 449. 

G€L —Ingnm & Le Grand Lumber Co. 
V. McAllister, 4 S.E.2d 658. 188 Oa. 
626—Atlanta Nat. Bank v. Brown, 
159 SB. 874, 173 Ga 21i8—Bennett 
V. Stokey, 139 G E 346, 164 Ga. 694. 
Hawaii.—Ward v. City of Honolulu, 
31 Hawaii 787—In re Ward, 81 
Hawaii 781—Watson v. Watson, 9 
Hawaii 889. 

Ill.—^Moore v. Zelic, 170 N B. 664, 338 
HI. 683—^People ex rel. O'Connor v. 
City of Chicago, 20 N.E.2d 806. 299 
Ill.App. 504—Schiavone v. Ashton, 
866 IlLApp. 386. 

EAn.—Sigma Tau Gamma Fraternity, 
Delta Chapter v. Citizens Buildlngr 
& Loan Ass'n, 67 P.2d 682, 145 Khn. 
840. 

Ky.—Smith v. Graf, 82 S.W.2d 461, 
259 Ky. 456. 

Mich.—^Provident Mut. Life Ins. Co. 
of Philadelphia v Vinton Go., 275 
N.W. 776, 282 Mich. 84. 

N.J.-^org V. Tower, 181 A. 266, 119 
N.J.Eq. 109. 

N.C.—Whitehurst v. Abbott, 38 S.B. 

2d 129, 225 N.C. 1. 159 ALR. 880. 
OkL—Thompson v. General Outdoor 
Advertising Co., 151 P.2d 879, 194 
Okl. SOO^ones v. Merfeldt, 80 P. 
2d 924. 167 Okl. 520—Brown v. Neu- 
stadt, 292 P. 73, 146 Okl. 140. 
Wash.—Hubbard v. Johnson, 154 P. 
467, 89 Wash. 810, 815, AnnCas. 
1918C 84. 

38 C.J. p 6 note 11. 

Conclusive effect of judgments as to 
parties and privies see Judgments 
85 756-821. 

At oomsum law, any person deal¬ 
ing with property pendente lite was 
bound by the Judgment rendered. 
Ky.—Jackson's Heirs v. Wilson, 10 
S.W.2d 816, 226 Ky. 211. 

N.C.—Whitehurst v. Abbott, 33 S E.2d 
129, 225 N.O. 1, 159 A.L.R. 380. 
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All attomey acquiring an interest 
in property Involved In a suit pen¬ 
dente lite has been held to be bound 
by a decree with respect thereto — 
Lamb V. Cramer, Miss, 52 S.Ct. 315, 
285 U.S. 217. 76 L.Bd. 716. 

3& Ark — Corpus Jnxls quoted in 
Federal Land Bank of St. Louis v. 
Cottrell, 126 S.W.2d 279, 281. 197 
Ark. 783. 

38 G.J. p 54 note 87. 

A grantee of property, compelled to 
retake the property from his gran¬ 
tee, has been held not subject to the 
lis pendens of a suit involving the 
property by the grantor's heirs 
CLgainst a remote grantee or bound by 
the decree therein.—^Ehin Adams, 
121 So. 66'2, 97 Fla. 617. 

39. CaL—^Ross V. Title Guarantee & 
Trust Qo., 29 P.2d 236, 136 CaL 
App. 893. 

Ill.—^Bich V. Czervonko, 161 N.B. 864, 
830 IlL 465, certiorari denied 49 
S.Ct 37, 278 U.S. 642. 73 L.Ed. 567. 
BZy.—^Bowen v. Jameson, 4 S.W,2d 
401, 223 Ey. 48i3. 

N.J.—^Palisade Gardens v. Groach, 185 
A. 27, 120 N.J.Bq. 294, affirmed 189 
A 622, 121 N.J.Eq, 240. 

Persons not claiming under party see 
infra 5 49. 

40, Ark.— Corpus Juxis quoted in 
Federal Land Bank of St. Louis v. 
Cottrell, 126 S.W.'2d 279, 281. 197 
Ark. 788. 

Wash.—Globe Const. Co. v. Yost, 23 
P.2d 892, 173 Wash. 522. 

38 C.J. p 54 note 88. 

4L U.S.—^Een-Rad Tube & Lamp 
Corporation, Owensboro, Ey., v. 
Badeau, D.C.Ky., 55 F.Supp. 198. 

42, Ark.— Corpus Joxls quoted in 
Federal Land Bank of St. Louis 
V. Cottrell, 126 S.W.2d 279, 281, 197 
Ark. 783. 

88 C.J. p 64 note 89. 

Applicability of doctrine to purchas¬ 
ers see infra 55 43-46. 

4a Ark.—Federal Land Bank of St. 
Louis V. Cottrell. 12i6 S.W.2d 276, 
197 Ark. 783. 

38 aJ. p 64 note 90. 
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or by deviseM The doctrine of lis pendens, as ap¬ 
plied to a partition action, has been held not to pre- 
dude a change in the relative rights of holders of 
judgment liens on the property after the institu¬ 
tion of the action>6 

The doctrine applies irrespective of whether the 
person acquiring the interest has been made a party 
to the proceeding,^® or has appeared therein,^^ or 
has had actual notice of the pendency of the pro¬ 
ceeding,and even where there was no possibility 
of his having had notice of the pendency of the liti¬ 
gation.^® Although by reason of the doctrine of lis 
pendens, it may not be necessary to make a person 
affected thereby a party to the proceedings, it does 
not follow that he is not a proper party.®® Under 
some statutory provisions, a judgment canceling the 
notice of pendency of a grantor’s action to set aside 
a deed has been held not to affect the rights of the 
grantor’s general creditors, who are not parties to 
such action and who do not apply to be brought in 
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as such, since they are not necessary parties.^^ 

Parties. One not a party and who would not be 
bound by the result of the litigation cannot avail 
himself of the benefit of the rule of lis pendens as 
against persons acquiring interests pendente lite.®® 
Some of the cases treat transfers by one party ta 
another pendente lite as within the doctrine of Ks 
pendens,®® and it has been held that the doctrine ap-- 
plies with much greater force where a purchaser 
is an actual party to the suit,®® but strictly speak¬ 
ing, the doctrine of lis pendens has no application 
as between the parties to the action.®® 

§ 43. Purchasers and Encumbrancers 

The doctrine of lie pendens has been applied In nu* 
merous cases to purchasers of property Involved In liti¬ 
gation, and to encumbrancers of such property. 

The doctrine of lis pendens has been applied in 
numerous cases to purchasers of property involved 
in litigation,®® and to encumbrancers of such prop- 


Ark.—Hobbs v. Lenon. 87 S.W.2d 
6, 191 Ark. €09. 

88 C.J. p €4 note 91. 

45. Ohio.—Shafer v. Buckeye State 
Bldg. & Loan Qo., App, 45 KESd 
421 

46. IIL—^Harding v. American Glu¬ 
cose Go, €6 N.E. 677, m III 561, 
74 Am.S.R. 189, 64 L.H.A 788. 

88 G.J. p 54 note 82. 

Pnxohaeer m party 

It has been held that one purchas¬ 
ing pendente lite makes himself a 
party to the suit, although he is not 
a party to the record, and his Inter¬ 
ests are represented by the party 
from whom he purchased In litlga^ 
tlon. 

Colo.—Klein Land Co. v. Thompson, 
63 P.2d 450, 99 Colo. 422. 
ni.—Weber v. Kemper, 160 N.B 339, 
320 HI. 11—Alexander Lumber Co. 
V. Kellerman, 271 llLApp. 571, af¬ 
firmed 192 KE. 913, 858 Ill 207. 

47. Ky.—^Roberts v. Cardwell, 157 
S.W 711, 1'54 Ky. 483, Ann.Cas. 
19150 515. 

^ Ky.—^Roberts v. Cardwell, su¬ 
pra. 

38 C.J. p 54 note 94. 

Effect of actual notice of litigation 
generally see supra § 2. 

49. Va.—^Vicars v. Sayler, >68 S.B. 

988, 111 Va. 807. 

88 C J. p 54 note 95. 

sa S.C.—Ex parte Mobley, 19 S.C. 
337. 

61. N.T.—Pox V. Sizeland, 9 N.T.S. 
2d 350, 170 Misc. 390. 

69. Kan—St. John v. Strauss, €'5 P. 

845, 60 Kan. 136. 

38 C.J. p 64 note 97. 


63. Md—^Baker v. Baker, 70 A 418, 
108 Md. 269, 129 Am.S.R. 439. 

88 C J. p 54 note 98. 

64. W.Va—Goff v. McLain, 37 SB. 
666 , 48 W.Va. 445, 86 Am.S.R. 84. 

88 C.J. p 66 note 99. 

65. Wls.— Corpus Juris guoted In 
Pennefeather v. City of Kenosha, 
247 N.W. 440, 442, 210 Wis. 695. 

38 C.J. p €6 note 1. 

66. n.S.—Wenstrand v. Albert Pick 
& Co., C.CA.I1L, 88 P.2d <25, cer¬ 
tiorari denied 50 S Ct. 466, 281 U.S. 
768, 74 lL.Ed. 1176. 

Ala—Lee v. Macon County Bank, 172 
So. 662, 283 Ala 522—Alabama Wa¬ 
ter Service Co v. City of Anniston, 
llf6 So. 124, 217 Ala. 271—Willis v. 
Lewis, 148 So. 330, 25 AlfuApp. 3*69, 
certiorari denied 148 So. 832, 226 
Ala. 633. 

Ark.—Wasson v. Beekman. 68 S.W.2d 
93, 188 Ark. 895. 

Cal.—Sampson v. Bruder, 118 P 2d 28, 
47 Cal App.2d 481—Harris v- Whit¬ 
tier Building & Loan Ass*n, 63 P 
2d 840, 18 Oal.App.2d 260. 

Colo.—^Klein Land Qo. v. Thompson, 
63 P.2d 450, 99 Colo. 422—Shuck v. 
Quackenbush, 227 P. 1041, 78 Colo. 
692, 88 AL.R. 259. 

Pla.—Greenwald v. Graham, 180 So 
608, 100 Pla 818. 

Ga—^Ingram & Le Grand Lumber Co. 
V. McAllister, 4 S.E.2d 558, 188 Ga. 
626—^Bennett v Stokey, 139 S.E. 
846, 164 Ga. 694. 

£te.wail.—^In re Ward, 31 Hawaii 781 
—Ward V. City and County of Hon¬ 
olulu, 81 Hawaii 787. 

Ill.—^Kemper v. Weber, 149 H.E. 478, 
'318 Ill. 494—Kilpatrick v. Buhllg, 
13 N.E.2d 799, 294 HLApp. 804. 

Iowa—Sutton v. Schnacfic, 275 K.W. 
870, 224 Iowa *251—TTnion Central 
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Life Ins. Co. of Cincinnati v. Eg- 
gers, 237 N.W. 240, 212 Iowa 1856— 
Eckert v Sloan, 229 N.W. 714, 209 
Iowa 1040. 

s:an.—^Sigma Tau Gamma Fratenuty, 
Delta Chapter v. Citizens Building 
& Loan Ass'n, 67 P.2d 582, 145 Ejan. 
840. 

Ky.—^Breslm v. Gray, 148 S.W.2d 452, 
288 Ely 786, 130 AL.R. 987—Stow¬ 
ers V. Runyon, 267 SW. 864, 206 
Ky. 479. 

La.—^Labarre v. Rateau, 26 So 2d 279, 
210 La. 84 

Me.—Snowman v. Bteurford, 57 Ma 
397. 

Mich—Maedel v. Wies, 15 N.W 2d 
692, 809 Mich. 424—Corpus Juris 
olted In Provident Mut. Life Ins. 
Co of Philadelphia v. Vinton Co., 
276 N.W 776, 777, 282 Mich. 84— 
Lacny v. Alexander, 213 N.W 88, 
288 Mich. 312. 

Minn.—Melin v. Mott, 4 N.W.2d *600, 
212 Minn. 517. 

Mo.—Alexander v. Haflner, 20 S.W. 
2d 896, 823 Mo. 1197. 

NJ—Sorg v. Tower, 181 A >266, 119 
N.J.Eg. 109. 

N.C.—^Massachusetts Bonding & In¬ 
surance Co V. Knox, 18 S.E 2d 43*6, 
220 N.C. 225, 138 A.LR. 1438. 

Okl.—Lett V. West 168 P.2d 1010, 
195 Okl. 461—State ex r^l Richard¬ 
son V. Citizens State Bank of Web¬ 
bers Palls, 97 P.2d 91, 186 Okl. 276 
—^ones T. Merfeldt 80 P. 2 d 924, 
167 Okl. 520—Daniel v. HiU, 286 
P. 1090, 106 Okl. 272. 

Pa.—^Borough of Rose Valley v. Rose 
Valley Acres, 31 Pa.Dist. & Co. 
261, 27 DeLCo. 105. 

S.C.—^Pipkin V. Fletcher, 162 S,E. 774, 
165 S.C. 98. 

Tex—^Hartel v. Dlshman, 145 S.W.2d 
865, 185 Tex. 600—^Rio Bravo Oil 
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er1y.57 Under some lis pendens statutes it has 
been held that an innocent prospective purchaser 
may rely on the record showing the absence of a 
notice of lis pendens^^^ and, under such statutes, 
a purchaser pendente lite of property from a party 
directly interested in a judicial proceeding affecting 
the tide thereto acquires good title if he purchases 
for value and without notice, actual or construc- 
tive.59 Ordinarily, however, it is immaterial that 
a purchaser was a bona fide purchaser and for a 
valuable consideration,®® or that the conveyance 
was meritorious and justified.®^ 


The doctrine of lis pendens has been applied to 
mortgagees of property involved in litigation,®* 
their successors in interest,®* and to assignees or 
purchasers of mortgages.®^ The doctrine has been 
applied to a grantee of a security deed,®® and to a 
trustee under a trust deed.®® Also, the doctrine ap¬ 
plies to mechanics’ lienors.®^ Where, as discussed 
supra § 8, the doctrine of lis pendens does not ap¬ 
ply to negotiable securities, a purchaser of such se¬ 
curities is not a pendente lite purchaser notwith¬ 
standing an action may be pending against his ven¬ 
dor.®® 


Co. V. Hebert 10$ S.W2d 242. 130 
Tex. 1. certiorari denied Hebert v. 
Bio Bravo Oil Co, 58 SCt. 36$. 302 
IT.S. 759, 82 Li.Bd. 588. rehearing: 
denied 58 S.Ct. 47o, 802 U.S. 780. 
83 Ij.Eld. 603—Cardwell v. fihlfflet, 
OomApp.. 294 SW. 519—Smith v. 
Wofford, Civ.App., 40 S.W.2d 888, 
error refused—Moore v. Hrenek, 
Civ.App., 17 S.W.2d 89, reversed on 
other grounds. Moore v. Krenex, 
Com-A®p„ 39 S W.2d S28—^Myatt v. 
Lock. Civ.App.. 10 S.W.2d 779— 
Creagrer v. Beamer Syndicate, Civ. 
App., 274 S.W. 323. 

Wash.—Globe Const Co. v. Tost 33 
P.2d 89«. 173 Wash. 522. 

WVa.—Caflisch Lumber Co. v. LaJke 
Lynn Lumber & Supply Co, 195 & 
H. 854. 119 W.Va. 6$a—Busklrk v. 
Musick. 130 S.E1. 435, 100 W.Va. 
247. 

Wls.—Vogt V. Calvary Lutheran Uni¬ 
versity Missionary Soo, 261 N.W. 
239, 213 Wis. 380. 

38 O.J. p 11 note dO, p ffo note 2. 

Bnxoltasera from one oausliig iaurtltu^ 
tioiL of suit 

Where one who has secured a con¬ 
veyance of certain rights in property, 
which were previously conveyed by 
the same grantor to others, causes 
the grantor to institute a suit to va¬ 
cate and set aside the conveyance to 
such others, and, while such litiga^ 
tlon Is pending, end charged with 
knowledge thereof, sells his pretend¬ 
ed Interest, the purchasers of such 
pretended interest are bound by the 
judgment in the case.—Sparks v. Gal¬ 
lagher. 243 P. 228, 114 OkL 103. 

Who Is "purchaser pendente Ute” 

(1) A “pendente lite purchaser** 
has been held to be a purchaser with 
knowledge of subject matter and liti¬ 
gants* claims.—Ward v. Lockwood, 
27 S.W.2d •692, 234 Ky. 1$0. 

(2) Similar definition see 38 C.J. p 
65 note 2 [dj. 

S7. US.—General Petroleum Corpo¬ 
ration of California v. Dougherty. 
C.C.A.CaL. 117 P.2d 520. 

Minn.—Melin v. Mott, 4 N.W.'2d $00. 
212 Minn. 317. 

Kljr^—Pmley v. Keene, 42 A.2d 208. 
18$ 247. I 


S C—^Pipkin V- Jletcher, 122 S B 774, 
1$5 S.C. 98. 

Wis.—^Miswald-Wllde Co. v. Armory 
Realty Co.. 243 N.W. 492. 210 Wis. 
53. modified on other grounds 24$ 
N.W. 305, 210 Wis. 53. 

38 C.J. p 65 note 8. 

SSL N.C.—Whitehurst v. Abbott. 33 
S.B2d 129, 225 N.C. 1, 159 A.LR. 
880. 

59- Tex.—Hartel v. Dishman, 145 S. 

W.2d 865. 1«5 Tex. $00. 

Bopa fide pnrchasor 
One having actual notice of com¬ 
plainant’s claim has been held not a 
bona fide purchaser within a lis pen¬ 
dens statute.—^Thatelbaum v. Nel- 
dorf, 135 A. 57, 100 NXBo, 23$. 
"ZniLooesit third party" 

One who' la a devisee, executor, and 
propounder of a wUl and who pur¬ 
chases the Interest of the other dev¬ 
isees In the testator’s land is not an 
“innocent third party" within a stat¬ 
ute providing that a pending action 
does not constitute notice as to land 
in another county unless notice there¬ 
of is filed in the county where the 
land IS located, and. where he con¬ 
veys the property so purchased, pend¬ 
ing determination of caveat to will, 
his deed has been held ineffective 
and fraudulent as against final decree 
in the caveat proceeding and in sub¬ 
sequent action by caveators for parti¬ 
tion sale of such land.—Whitehurst 
v. Abbott, 33 SB.2d 129, 225 NC. 1, 
159 A.L.R. 880. 

60. W.Va—^Bardin v Bardin, 102 G 
H. 295, 85 W.Va. 146, 10 A.L.R. 300. 

28 O.J, p 53 note 6. 

61. Iowa.—^Ratigan v. Ratigan, 162 
N.W. 680, 181 Iowa 860, supplemen¬ 
tal opinion 166 NW. 86, 181 Iowa 
860. 

38 C.J. p 56 note 6. 

ea. U.S.—^Ingram ▼, Jones. C.CJL 
Okl, 47 F.2d 185. 

Ala—Cobbs v. NorvillCi 151 So. 676, 
227 Ala. 621. 

Cal.—^Imperial Farming Co. v. Van 
Horn. 290 P. 1077, 107 CaI.App. 
717. 

Ga.—Chatham Chemical Co. v. Vida^ 
11a Chemical Co., 136 S.B. 62, 1>68 
Ga. 276. 


Idaho.—Carver v. Ketchum, 2$ p.2d 
139, 63 Idaho 595. 

Ind.—^Booker v. Leary, 149 N.E. 358. 
84 Ind.App. 77. 

Ky.—Be n Wi lliamson & Co. v. Hall, 
161 S.w:2a 905. 290 Ky. 672. 

Mo.—^Miller v. Heisler, App, I 87 S. 
W. 2 d 485, transferred see, Sup., 180 
e.W.'2d 64. 

N.J.—Sorg V. Tower, 181 A, 266. 119 
N.J.Bq. 109—iSchechner v. Oriental 
Holding Co., 158 A. 704, 107 N,J. 
Bq. 600. 

88 O J. p 66 note 7. 

At conuiifitt law, a mortgagee W 6 uld 
be deemed to have notice of proceed¬ 
ings against mortgaged premises for 
alleged violation of zoning law.— 
Siegemund v. Building Com’r of City 
of Boston, 160 N.BL 795, 263 
212 . 

63. Gal.—^Phelps v, American Mortg. 
Co.. 104 P. 2 d «80, 40 CalApp. 2 d 
661. 

64i Mo —^Miller v. Heisler, App, 187 
S.W.2d 485, transferred, see. Sup., 
180 SW.2d 64. 

38 O J. p 66 note 18 . 

I Kbrtgage note 

It has been held that a purchaser 
of mortgage notes with actual knowl¬ 
edge of the pendency of an action 
relative thereto is bound by the de¬ 
cree rendered in such action.—Hedler 
v. Manning, 233 N.W. 223, 252 Mich. 
195. 

65. Ga—Coleman v. Law, 154 SB. 
445, 170 Ga. 90«. 74 AL.B 684— 
Flainville Brick Co. v. Williams, 
162 SB. 85, 170 Ga. 76. 

60. Ark.—^Teal v. Thompson, 20 S.W.* 
2d 307, 180 Ark. 68 . 

Ill—People ex rel. O'Connor v. City 
of Chicago, 20 NB.2d 306, 299 Ill. 
App. 504—Schiavone v. Ashton, 269 
Ill App 386. 

Tex.—^Hexter v. Pratt, Oom.App.. 10 
S.W2d 692. 

67- Ky.—^Bailey v. Bailey, 151 S,W. 

2d 374, 286 Ky. 582. 

38 C J. p 56 note 9. 

68, Municipal bonds 

The title of a purchaser In good 
faith of municipal bonds was not 
voided because issued during the 
pendency of cun action to enjoin their 
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Purchasers from plaintiff or defendant. Accord¬ 
ing to the general rule, the doctrine of lis pendens 
is applicable to transfers pendente lite by either 
party to the action or suit,^^ and it has been applied 
to purchasers from plaintifT,^® as well as to pur¬ 
chasers from defendant,^! although it has been held 
that the doctrine is confined to purchasers from de¬ 
fendant,^^ but it has also been said that the doc¬ 
trine applies with greater force to transfers by a 
plaintiff.^^ The fact that a suit constitutes a lis 
pendens as against transfers by plaintiff does not 
affect his right to dismiss in a proper case.^4 

§ 44. -Purchasers and Encumbrancers 

Prior to Pending Action 

a. In general 

b. Conveyances unrecorded before com¬ 

mencement of lis pendens 

a. In Gkneral 

Ordinarily, where a third person acquires rights be¬ 
fore the action is pending so as to be lis pendens, or 
before the filing of the notice by the plaintiff, where the 
filing thereof initiates the lis pendens, he Is not bound 
by the Judgment or decree entered in such suit unless 
he is made a party to the action. 


Ordinarily, if a third person acquires rights be¬ 
fore the action is pending so as to be lis pendens, or 
before the filing of the notice by plaintiff, where the 
filing thereof initiates the lis pendens, he is not 
bound by the judgment or decree entered in sudi 
suit tmless he is made a party to the action.'^^ 

It has been held that a holder of an antecedently 
acquired equity may purchase the legal title pen¬ 
dente lite without being bound by the decree,*^® and 
that, where there is an executory contract of pur¬ 
chase before the action is pending, a purchaser is 
not a pendente lite purchaser so as to be bound by 
the decree, although he does not receive the deed,^^ 
or complete the payment of the purchase price, 
until the action is pending. However, it has also 
been held that a deed delivered after commencement 
of pending litigation, or after the recording of no¬ 
tice of its pendency, is subject to the judgment or 
decree rendered,^® although executed before.®® 
Similarly, a suit instituted before complete payment 
and receipt of the conveyance has been held to bind 
an innocent purchaser,®^ although he may be pro¬ 
tected as to the amount of the purchase money pre- 


issuance.—City of Shidler v. H. G. 
Speer & Sons Co., O.C.A.Okl., 62 F. 
2d Si4. 

Stock 

The Judgment of the court may not 
operate on a purchaser of stock pen¬ 
dente lite without making him a 
party to the suit.—Smoot v. Miller, 
8 So.2d 571, 243 AlfL 80. 

Smst deed note 

It has been held that a transferee 
and his pledgee of a trust deed note 
may not claim to be bona fide pur¬ 
chasers where, at the time of mak¬ 
ing the loans to secure which the 
trust deed note was given as collat¬ 
eral, a Us pendens by a Judgment 
creditor of the original owner of the 
realty securing the note had been 
filed, charging the transferee and his 
pledgee with constructive notice of 
the pending Utlgation, and, where the 
pledgee of such securities has actual 
knowledgre, at the time of the loan, of 
the fact that such 11s pendens Is on 
record covering the realty securing 
the note, he may not claim to be a 
bona fide purchaser before maturity. 
—George v. Surkamp, 76 S.W.2d 868, 
336 Mo. 1. 

69. Okl.—Gozpiis Juris quoted in 
Jones V. Merfeldt, 80 P.2d 924, 929, 
167 Okl. 620. 

38 CJ. p 66 note 10. 

7a Okl.—Corpus Juris quoted in 
Jones V. Merfeldt, 30 P.2d 924, 929, 
167 Okl 620. 

38 C J. p 'o6 note 11. 

71. Ill.—'Weber v. Kemper, 150 N.B. 
•339. 820 ni. 11. 


' Okl.—Thompson v. General Outdoor 
Advertising Co„ 161 P.2d 879, 194 
Okl *800—Cbrpus Juris quoted in 
Jones V. Merfeldt, 80 P.2d 924, 929, 
167 Okl 620—Tllghman v. Sykes, 
229 P. 634, 103 Okl. 60. 

Tex.—^Moore v. BIrenek, Qlv.App, 17 
S.W.2d 69, reversed on other 
grounds, Moore v. KTenex, Com 
App., 39 S.W.2d 628. 

88 O.J. p 66 note 12. 

72. Tenn.—Killingsworth v. Brad¬ 
ford, 2 Overt. 204. 

88 C.J. p 67 note 18. 

73. Or.—Walker v. Goldsmith, 1*2 P. 
637, 14 Or. 126. 

74i TT.S.—Stevens v. Railroads, O.C 
Tenn., 4 F. >97, affirmed 6 S.Ct. 974, 
114 n.S. 663, 29 Ii.Kd. 281. 

75. Ala.—Corpus Juris cited in 
Patton V. Darden, 148 So. 806, 808, 
227 Ala. 109. 

Ga—^Marshall v. Charland, 81 SB. 
791, 106 Ga 42. 

Ill.—Buck V. Felter, 224 HI.App. 60. 

Ky.—Corpus Juris ^ted in Bowen v. 
Jameson, 4 S.W.2d 401, 408, 223 Ky. 
493. 

Mich.—'Title & Trust Co. v. Jaster, 
217 N.W. 42, 241 Mich. 416. 

Minn.—^Roberts v. Friedell, 16 N.W. 
2d 496, 218 Mmn. 68. 

N J.—^Palisade Gardens v. Grosch, 
186 A 27, 160 N.J.Bq. 294, affirmed, 
189 A. 622, 121 17.J Bq. 240. 

Tex —Goldenrod Finance Co. v. Ware, 
Civ.App., 142 S.W.2d 614, error dis¬ 
missed, Judgment correct—^Eakin v. 
Glenn, Civ.App, 141 SW.2d 420. 

38 C.J. p 67 note 16. 
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A bona fide purchaser of property 
will not be deprived thereof by the 
subsequent filing of a notice of lis 
pendens.—^Blackwood v. Davidson, 
182 S.W.2d 799, 198 Ark. 1066—Oil 
Fields Corporation v. Dashko, 294 
SW. 25, 173 Ark. 638, certiorari de¬ 
nied 48 S.Ct. 86, 276 U.S. 648. 72 D. 
Ed. 419, motion denied 48 S.Ct. 206, 
72 DEd. 1016. 

76. Ky.-^toxpus Juris cited in 
Bowen v. Jameson, 4 S.W.'2d 401, 
403, 223 Ky. 493. 

Wis—Corpus Juris quoted in Per^ 
szyk V. Milwaukee Electric Ry. ft 
Light Co., 264 N.W. 763, 766. 216 
Wis. 233, 93 A.L.R 895. 

38 C.J. p 58 note 17. 

77. Wis —Corpus Juris quoted in 
Perszyk v. Milwaukee Electric Ry 
ft Light Co, 264 M.W. 763, 756, 216 
Wis. 233, 93 A.L R. 396. 

8’8 C.J. p 58 note 18. 

73. CaL—Lee v. Silva, 240 P. 1015, 
197 Cai >364. 

Wis—Corpus Juris quoted In Per¬ 
szyk V. Milwaukee Electric Ry. ft 
Light Co., 254 N.W. 753. 766. 215 
Wis. 233, 98 A.L.R. 395. 

38 C.J. p 68 note 19. 

76, S.D.—^Russell v. Elliott, 18i6 
W. 824, 46 S D. 184, 22 A.L.R. 656. 
38 CJ. p 68 note 20. 

aa Kan.—^Bessette v. Dennis, 147 F. 
1104, 95 Kan. 119. 

81. W.Va.—Currence v. Ward, 27 (S. 

B. 3'39. 43 W.Va 867. 

88 C J. p 68 note 22. 
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viously paid,*2 and may be required to protect him¬ 
self as to the amount unpaid.^^ 

It has also been held that one 'who obtains an 
assignment of a judgment pending a proceeding by 
the judgment debtor to have a judgment belonging 
to him set otf against it is a pendente lite purchas- 
er, although the assignment was in pursuance of 
an antecedently acquired equitable interest The 
doctrine of lis pendens, applies where a contract, 
entered into before the commencement of an action, 
is abrogated, while such suit is pending, by the sub¬ 
stitution of another purchaser.^^ The doctrine also 
applies to a purchaser under an unenforceable parol 
contract, where the purchaser has not paid any part 
of the purchase money, and has not taken posses- 
sion.8® Similarly, the doctrine applies where an 
owner after attadunent of land in a creditor’s suit 
undertakes to convey the land to an optionee or his 
assignee, pursuant to an unaccepted option whereby 
there was merely the right to buy the land at the 
election of the optionee.^^ 

Where a party to a suit who claims the benefit 
of lis pendens has notice, actual or constructive, of 
an antecedently acquired equity by a contract to pur¬ 
chase, he is bound to make the holder of such equity 
a party to the action,and this rule applies to a 
purchaser at a sheriffs sale who purchases before 
the action is commenced but does not receive his 
deed until thereafter,*® 

b. Coaveyanoes Unrecorded before Commence¬ 
ment of Lis Pendens 
(1) In general 
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(2) Effect of notice of pendency stat¬ 
utes 

(1) In General 

Ordinarily, In the absence of a statute otherwise pro¬ 
viding, one who has acquired an interest In land, under 
an instrument executed and delivered but not recorded 
prior to the lis pendens of an action or suit Involving 
the property. Is not bound by the Judgment or decree, 
unless he Is made a party. 

As a general rule, in the absence of statutory 
provisions to the contrary, one who has acquired 
an interest in land under an instrument executed 
and delivered but not recorded prior to the lis 
pendens of an action or suit involving the property 
is not bound by the judgment or decree, unless he 
is made a party.®® Under some statutes relating to 
parties to suits, a person who has acquired an in¬ 
terest in property under an instrument required by 
law to be recorded, but which is not of record at 
the commencement of a suit invol'ving it, shall be 
bound by the decree, although he is not made a 
party.®! 

Effect of recording acts. Generally, under the 
recording acts, where a conveyance is delivered 
before, but not recorded tmtil after, the commence¬ 
ment of the action, the person taking it is a pen¬ 
dente lite purchaser or encumbrancer.®® However, 
if, prior to the filing of the lis pendens, plaintiff had 
knowledge of the unrecorded daim, the doctrine 
has been held not to apply.®* Sudi statutes usually 
apply to conveyances and encumbrances only.®^ 
The purchaser may show that he bought and paid 


82. W-Va-—Currence ▼. Wopd, supra. 
88 CtJ. p 68 uots 83. 

83. Minn.—^Moulton v. Solodzlk, 107 
N.W. 164, 97 MtaiL 423. 7 Ann.Cas. 
1090. 

84. Ind.—Brooks v. Etarrls, 41 Ind. 
390. 

85. Ga.—Wliatley v. Marshall. 76 S. 
m 1025, 139 Ga. 148. 36 L..RA.,N. 
S., 662. 

86L Ark.—djlghtle v. Schmidt. 222 8 
W. 46. 144 Ark. >804. 

87. W.Va.—TVest Virginia Pulp & 
Paper Co. ▼. Cooper. 106 S.JEL 55. 87 
W.Va. 781. 

88. Or.—Jennings v. Kleman. 55 P. 
443. 35 Or. 849. rehearing denied 56 
P. 72. 85 Or. 349. 

38 C.J. p 58 note 30. 

89. Ner.—In re Smith. 4 Nev. 254, 
97 AmD. 531. 

N.Y.—Jackson y. Dickenson. 16 

Johns. 309, 8 Am.D. 236. 

9(K Tex.—Martin v. Marquardt, Civ. 
APP-. Ill S.W2d 286, error dis¬ 
missed. 

88 C.J. p 88 note 82. 


Bigh.t to assert title in suhseauent 
aottOB 

One claiming title to property un¬ 
der a deed not recorded until after 
a lis pendens has been fded and Judg¬ 
ment rendered m a suit involving the 
property is not barred from asserts 
mg his title under the deed in a sub¬ 
sequent action involving the proper¬ 
ty brought by persons having no 
knowledge of the unrecorded deed.— 
Herbert v. Smith. Tex.Clv.App., 183 
S.W.2d 191, error refused. 

91. N.J.—Pancoast v. Gelshaker, 48 
A. 883, 68 N.J.Bq. 687. 

38 C.J. p 60 note 48. 

92. Colo.—Shuck V. Quackenbush. 
227 P. 1041, 75 Colo. 692. 38 A.LR 
259. 

Oonn—Bristol Lumber Co. v, Dery, 
167 A. 640, 114 Conn. 88. 

Fla.—O'Bryan v. PhiUips & Sons, 166 
So. 820. 123 Fla 302. 

Okl.—Lind V. Goble^ 246 P.. 472, 117 
OkL 195. 

38 C.J. p 69 note 83. 

Sate of recordation as oontromii^ 
One recordmg his mortgage on 
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realty, burdened with vendor's lien 
in favor of others, after they filed 
lis pendens notice of their action to 
foreclose lien, acquired no better ti¬ 
tle than mortgagor had, so that 
mortgage was Inferior to such lien, 
and his equitable lien as mortgagee, 
on mortgaged property from date of 
execution of mortgage until record¬ 
ing thereof, without knowledge of 
persons filing Us pendens notice of 
their suit to foreclose vendor's lien 
on realty before recording of mort¬ 
gage. was defeated by filing of such 
notice, as date of recordation was 
controlling.—^Logaa v. Fknro Chemi¬ 
cal Corporation, 151 F.2d 829, 48 N. 
M. 368. 

93. Cal.—Taylor t. Chapman, 61 P. 

•2d 476, 17 CaLApp.2d 31. 

94. Mont—^Baker v. Bartlett, 46 P. 

10>S4, 18 Mont 446, 66 Am.S.IL 594. 

88 C.J. p 69 note 34. 

A tmst agxeemaat executed by a 
grantee under a grant deed has been 
held to be a conveyance wlthm such 
statute.—Kellogg v. HufCmaii, 89 P. 
2d 693, 187 Cal.App^ 278. 
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for the property without actual or constructive no¬ 
tice of plaintiffs daim,85 but, if the holder of an 
unrecorded deed makes no appearance, he, ordina¬ 
rily, is as completely cut off as if he had been a 
party and had made no defense.®® Under some stat¬ 
utory provisions, a judgment creditor, having levied 
execution and filed a notice of lis pendens before his 
debtor's deed to property was recorded by the grant- 
tee thereof, has a superior claim or lien on the prop¬ 
erty as against the debtor's grantee.®^ However, a 
statute making an unrecorded conveyance void as 
against a judgment subsequently obtained against 
the person in whose name the title to such land ap¬ 
pears of record does not give such judgment retro¬ 
active power in favor of the notice of lis pendens 
filed in the action, the notice not affecting the rights 
of the holder of the prior unrecorded conveyance 
until the judgment in the suit.®® 

(2) Effect of Notice of Pendency Statutes 

Some lie pendens statutes operate to render rights 
acquired under an instrument executed and delivered 
but not recorded before the lis pendens subordinate to 
the lis pendens, so that a holder of the superior out¬ 
standing title must appear In the action and assert his 
title. 

Some of the lis pendens statutes contain provi¬ 
sions that a person whose conveyance or encum¬ 
brance is subsequently recorded is bound by all the 
proceedings taken in the action after the filing of 
the notice "to the same extent as if he were a 
party," and such statutes operate to render rights 
acquired under an instrument executed and deliv¬ 
ered but not recorded before the lis pendens sub¬ 
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ordinate to the fis pendens,®® so that a holder of 
the superior outstanding title must appear in the ac¬ 
tion and assert his title.^ Such statutes have been 
held valid,® and their object is not to make the hold¬ 
ers of unrecorded instruments parties to the action, 
and to summon them into court by means of the 
lis pendens notice, but to provide a means by which 
a party holding an unrecorded instrument is es¬ 
topped from asserting it against the judgment finally 
entered.® 

Under such statute, it has been held that the filing 
of a notice of lis pendens prior to the recordation 
of an instrument granting a superior title to the 
property involved in the suit is not conclusive of 
the substantive rights of the parties.^ It has also 
been held that a bona fide purchaser's failure to 
record the evidence of his title to the property be¬ 
fore the filing of a lis pendens notice in a suit in¬ 
volving such property does not deprive him of his 
title, or give the one filing the notice a superior 
right® Also, notice of pendency statutes have been 
held not to operate to give a party filing a lis pen¬ 
dens an interest in the property superior to the 
rights of the holder of the unrecorded instrument.® 
While it has been held that, under such statutes, the 
claim under an unrecorded instrument is paramount 
to the claim of plaintiff if he has notice of such un¬ 
recorded claim before filing the notice of penden- 
cy,7 the contrary has also been held.® 

Where the unrecorded claim is subordinate to 
plaintiffs claim, the fact that he has knowledge 
thereof before filing the notice of pendency does 


98. Kan.—^Nuckles v. Tallman, 187 
P. 654, 106 Kan. 264. 

99. Kan.—Nuckles v. Tallman, su¬ 
pra. 

97. Ky—Mason v. Southern Deposit 
Bank, 17 S.W.2d 1022. 229 Ky. 728 
^Bradshaw v. Dunlap, 290 S.W. 
501, 217 Ky. 644. 

9a Minn.—West Missabe Land Co. 

V. Bera 99 N.W. 209, 92 Minn. 2. 
28 C.J. p 69 note 87. 

99. IT.S.—^Hedlc v. Nicholas, C.C.A. 
Neb.. 6 F 2d 10. 

Utah—Gisrliotti V. Alberao, 116 P.2d 
791. 100 Utah 892. 

Wash—Globe Const. Co. v. Tost, 13 
P.2d 433. 169 Wash. 319. 

88 C.J. p 59 note 38. 

A oondlttonal seller of personalty, 
affixed to mortgaged freehold, but 
severable without material Injury 
thereto, under conditional sale con¬ 
tract, withheld from record until 
after mortgagee, without notice 
thereof, began foreclosure and filed 
lis pendens notice, cannot claim that 
contract la valid against mortgagee. 


—^Pflieger v, Holland Furnace Co., 
174 A. 720. 114 N.J.Law 43. 

in a proceeding to escheat land 
of aliens, the filing of a notice of 
lis pendens, under Us pendens stat¬ 
ute. by state has been held not to 
affect passage of title under prior 
deed by defendants, to third person, 
so as to authorize Judgement for 
state, although such deed had not 
been recorded, right to escheat de¬ 
pending solely on whether or not ti¬ 
tle was In defendants at commence¬ 
ment of action.—State v. Shokuta, 
230 P. 166, 131 Wash. 291. 

1. N.D—^McKenzie County v. Casa- 
dy. 214 N.W, 461, 55 N.D. 475. 

38 C.J. p 69 note 39. 

a. Neb.—^Munger v. Beard, 113 N.W. 

214, 79 Neb. 764, 126 Am.S B 688. 
38 C.J. p 59 note 40. 

3. Neb—^Munger v. Beard, 113 N. 
W. 214, 79 Neb. 764, 126 Am.S.R 
688 . 

4L Wash—^AlnsUe v. Moss, 71 P.2d 
679, 191 Wash. 625. 

& Ark.—Oil Fields Corporation v. 
Dashko. 294 S.W. 25, 173 Ark. 633, 
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certiorari denied 48 SCt. 85, 275 
n.S. 5418, 72 L.Bd. 419, motion de¬ 
nied 48 S.Ct. 206, 72 LFd. 1016. 
Full payment 

In order to be a bona fide piu> 
chaser, not only a valuable consider¬ 
ation In fact, but also actual pay¬ 
ment thereof, Is necessary, but the 
full payment of the purchase price 
need not be made before the filing 
of the lis pendens.—Oil Fields Cor¬ 
poration V. Dashko, supra. 

6. N.T.—Nugent v. Foley, 137 N.T. 
S. 705. 

Wash—Ainslle v. Moss, 71 P.2d 679, 
191 Wash. 625. 

7. Wash—Chaudoln v. Claypool. 25 
P.2d 1036, 174 Wash 608 

38 0 J. p 59 note 43. 

Itecept as to Ixmocent puxehasezs 
without notloe, the filing of a lis 
pendens will not prevent the holder 
of a superior, outstanding, unrecord¬ 
ed title from asserting such title.— 
Alnslie V. Moss. 71 P.2d 679, 191 
Wash. 625. 

9. N.C.—Colllngwood v. Brown, 10 
S.E. 868. 106 N.C. 862. 
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not affect the statute or prevent daimant from be¬ 
ing a pendente lite purchaser,^ and notice acquired 
subsequent to the commencement of the action and 
the filing of the notice will not have this effect.^® A 
statute providing that the pendency of an action 
shall be constructive notice to purchasers or en¬ 
cumbrancers, and stating that every purchaser or 
encumbrancer whose conveyance or encumbrance is 
not recorded or filed shall be bound by the proceed¬ 
ings as if he was a party thereto, has been held not 
to apply to ejectment actions.^^ 

§ 45. -Purchasers at Foreclosure Sale 

Ordinarily, a purchaser at a foreclosure sale on pro¬ 
ceedings to foreclose a mortgage antedating the action 
relied on as iis pendens is not affected by the pendency 
of such other action, especially where the purchase is 
by the mortgagee himself. 

Ordinarily, a purchaser at a foreclosure sale on 
proceedings for the foredosure of a mortgage an¬ 
tedating the action relied on as lis pendens is not 
affected by the pendency of such other action, since 
his title relates back to the date of the mortgage, 
especially where the purchase is by the mortgagee 
himself.^* Thus, where a lis pendens is filed after 
the right to foreclose a mortgage or trust deed on 
the property has accrued, it will not affect the title 
obtained thereto by one purchasing under a valid 
foredosure and sale.^^ It has been held that a pur¬ 
chaser at a mortgage foredosure sale is not bound 
by the filing of a lien or contract for record after 
the filing of the lis pendens notice, but takes the 
mortgagor’s and mortgagee’s title free of all liens 
and encumbrances,!® unless the mortgagee failed to 
make holders of properly recorded liens parties to 
the foreclosure suit,!® qj- xmless the mortgagee had 


actual or implied notice of liens.!^ However, where 
the foredosure proceeding is brought pending an 
action to determine the title to the property subject 
to the lien of the mortgage, the foredosure pur¬ 
chaser is bound by the pending action as far as it 
establishes the title subject to the mortgage and the 
right to redeenh!® 

Where, pending a mortgagor’s suit to cancel the 
mortgage,!® or to redeem,®® the mortgagee fore- 
doses under a power of sale, any such sale is sub¬ 
ject to the lis pendens of the mortgagor's suit A 
purchaser at a mortgage foredosure sale, who is 
party to a suit for redemption and who sells the 
property while the redemption suit is pending, has 
been held not protected by a statutory lis pendens 
record; since its purpose is notice to bona fide pur- 
diasers from a purchaser at a foreclosure sale.®! 
Where a foredosure proceeding is brought after 
the filing of a possessory action against the mort¬ 
gagor, a purchaser buying the land at the foredo¬ 
sure sale is bound by the judgment rendered in the 
possessory action.®® 

§ 46. -Purchasers from Purchasers Pen¬ 

dente Lite 

Tho doctrine of lit pendent usually applies to per¬ 
sons purchasing from or acquiring Interests under those 
claiming under parties to a suit pending the litigation. 

Ordinarily, the doctrine of lis pendens applies not 
only to interests acquired during the pendency of 
a suit from a party thereto, but also to persons pur¬ 
chasing from or acquiring interests under those 
daiming under parties to a suit pending the litiga¬ 
tion.®® 


9. Wash.—^Payson v. Jacobs, 80 P. 
429, 38 Wash. 208. 

10. Oal.—Hibernia Savings & lioaii 
fioc. V. Cochran, 75 F. 315, 141 CaL 
653. 

11. WIs.—Webster v. Pierce, 88 N. 
W. 938, 108 Wis. 407. 

12. Neb.—^Bannard v. Duncan, 112 
N.W. 358. 79 Neb. 189, 126 Ain.S.H. 
661. 

88 C.J. p 60 note 49. 

Adjudication of title 
A decree in a suit to foreclose a 
mortgage from which no appeal is 
taken has been held to he a final 
adjudication as to whether a pur¬ 
chaser of the property lis pendens 
has title, or whether title rests in 
the purchaser at the foreclosure sale. 
—Hemper ▼. Weber, 149 NJBi 478; 
318 lU. 494. 

13. X5^B .—Andrews v. National 

Foundry & Pipe Works, Wis., 77 F- 


774, 28 C.CA. 464. 36 Ii.R.A 163, 
certiorari denied 17 S.CL 996. 166 
U.S. 721. 41 l,.Ed, 1188. 

Ala.—Coles v. Allen, 64 Ala. 98. 

14. Mo.—Citizens Bank of Pleas¬ 
ant Hill V. Robinson, 117 S.W.2d 
268. 342 Mo. 697. 

An assignee of a mortgage who 
foreclosed on default and brought 
property In at foreclosure sale ac¬ 
quired title to property free from 
claim of assignor's judgment credi¬ 
tors who had filed a Us pendens aft¬ 
er light to foreclose had accrued, 
where assignee did not participate 
in any plan to conceal property from 
assignor's creditors.—Gehlert ▼. 
Smiley, Mo., 114 S.W.2d 1029. 

15. N.J.—Fflleger v. Holland Fur¬ 
nace Co., 174 A. 720, 114 N J.Liaw 
43. 

16. N.J.—Fflleger v. Holland Fur¬ 
nace Co., supra. | 
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17. N.J.—^Pflieger v, Holland Fur¬ 
nace Co., supra. 

18. Cal.—Randall v. Duff, 35 P. 440. 
101 Cal. 82— Randall v Duff, 19 P. 
632, 79 Cal. 116, 3 L.RA. 764, re¬ 
heard 21 P. 610, 79 Cal 116, 3 
Ii.R.A 756. 

19. Ala—^Alsup V. Southern Mfg. 
Co., 13 So 2d 408, 244 Ala. 330. 

20. Ala.—Alsup V. Southern Mfg. 
Co., supra—Wesson v. Taylor, 198 
So. 848, 240 Ala. 284. 

21. Ala—^Faulk v. McDuffie, 112 So. 
229, 215 Ala. 584. 

22. Da.—^Eharbo v. Stacey, 133 So. 
793, 16 La.App 248 

23. Ala.—^Lee v. Macon County 
Bank, 172 So. 662, 233 Ala. 622. 

IlL—Weber v. Hemper, 160 N-B. 339. 

320 111. 11. 

38 C J. p 60 note 62. 
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§ 47. Lessees and Persons in Possession un¬ 
der Party 

Ordinarily* a person going Into possession of prop¬ 
erty pending a suit affecting It, provided he enters un¬ 
der some person who Is a party to the suit. Is bound by 
the Judgment or decree rendered. 

Ordinarily, a person going into possession of 
property pending a suit affecting it,24 provided he 
enters under some person who is a party to the 
suit, is bound by the judgment or decree recov¬ 
ered The doctrine usually applies to one who en¬ 
ters as a tenant of a party^s or who acquires an 
interest as lessee,27 or assignee of a lease,28 of the 
property forming the subject matter of the pend¬ 
ing suit Thus, it has been held that one renting 
property from a mortgagor while the property is 
being subjected to foreclosure,2® or with knowledge 
of the pendency of the foreclosure suit,20 or after 
a lis pendens is filed in the suit to foreclose,2i takes 
subject to the rule of lis pendens. However, agis¬ 
ters, failing to intervene in a foreclosure action, 
have been held not to be bound by judgment ren¬ 
dered where they receive the cattle with the con¬ 
sent of the mortgagee subsequent to the commence¬ 
ment of the action.22 

The doctrine of lis pendens has been held to ap 
ply to a landlord who receives or resumes posses 
sion pending ejectment against the tenant,®® and a 


tenant of a party may be removed by a writ at the 
instance of the purchaser at a judicial sale.®^ It 
has been held that a person let into possession by 
a landlord of defendant in ejectment,®® or a pur¬ 
chaser from the landlord where the action is against 
the tenant but not against the landlord,®® takes sub¬ 
ject to the decree on the theory that the landlord is 
a privy to the suit. A lessee negotiating with plain¬ 
tiff in ejectment, with constructive notice of the 
action, has been held to be bound by a final judg¬ 
ment for defendantjn such action.®^ 

It has been held, however, that a landlord who 
is not joined and has no notice of the action of 
ejectment against the tenant until after judgment 
has been recovered in favor of plaintiff may con¬ 
vey the land, including the right to have the judg¬ 
ment opened, to a purchaser.®® It has also been 
held that, where a landlord has received no notice 
as required by statute of the pendency of a suit 
in ejectment against his tenant, and where he is 
chargeable with no fault or laches, he cannot be 
evicted by a writ of possession issued on the judg¬ 
ment against the tenant®® 

Possession prior to pending action. It has been 
leld that the doctrine of lis pendens does not apply 
to a purchaser in possession of property before the 
notice of lis pendens is filed and the action com- 
menced,^® notwithstanding the contract for a deed 


24. Lia.—Roussel v. Railways Real¬ 
ty Co.. 69 So. 27, 137 La. 616. 

88 G.J. p 60 note 68. 

35 ^ U S.—King v. Davis, C CVa, 137 
F. 222, affirmed 167 P- 676, 85 C. 
CJt 348. 

38 C.J. p 60 note 64. 

26. Kan.—Kremer v. Scliutz, 107 P. 
7'80. 82 Kan. 176, 27 L.R.A.,N.S., 
735. 

38 O.J. p 61 note 56. 

Doctrine lield inappUcaUe 
It has been held that where ten¬ 
ant was not Questioningr right of 
landlords between themselves as to 
which one should have control of 
house which tenant rented from 
them, fact that tenant took posses¬ 
sion pending litigation to determine 
who should have control did not de¬ 
prive him of his right to be heard on 
an order directing his removal, doc¬ 
trine of pendente lite being inapplic¬ 
able.—-Hess V. Gilbert 49 N.B.2d 
809, 320 111.APP. 134. 

fl7- Ill.—Peterson v. Minnec, 24 N.B. 

8d 888, 803 IllApp. 157. 
jEy.—^Lawrence Oil Corporation v. 
Metcalfe. 100 S.W.2d 217, 266 Ky. 
819. 

38 CJ. p 61 note 66. 
aCDowledge of lessee 

(1) Where, at time of entering in¬ 


to lease, lessee knew that lessor’s ti¬ 
tle was being attacked, effect of 
3 udgment for plaintiff sustaining at¬ 
tack on lessor’s title was to cut off 
any interest of lessee in realty.— 
Niman v. Niman, 53 N.T.S.2d 473, 
269 App.Div. 675. 

(2) Where lessees purchase cer¬ 
tain Interest In property during the 
pendency of a suit against the les¬ 
sor Involving the property and les¬ 
sees have notice of the pendency of 
the suit, and plaintiff properly filed 
a lis pendens notice at time of fil¬ 
ing the suit, the lessees are bound 
by the judgment rendered In the suit 
as to the purchase made during its 
pendency.—^Tide Water Associated 
Oil Co. V. Hammer, Tos^CivAlPP., 163 
S W.2d 232, error refused. 

88. Okl.—Turben v. Douglass, 183 
P. 881, 76 Okl. 78. 

38 C.J. p 61 note 57. 

89. Kan—Clark v. Surmeier, 139 P. 
2d 372, 157 Kan. 872. 

30 . Tex.—^Poole v. Frank* Civ.App., 
11 S.W.2d 611. 

31. SC.—^Pipkin V. Fletcher. 162 S. 
B. 774, 165 S.C. 98. 

ITotloe to aU subsequent lessees 
The filing of a notice of 11s pen¬ 
dens in a foreclosure suit has been 
held to be constructive notice to 
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all tenants to whom the mortgaged 
premises are subsequently leased 
of an order of receivership previous¬ 
ly entered, and such tenants have 
been held to take the premises sub¬ 
ject to whatever order the court may 
make affecting the title or posses¬ 
sion of the premises.—^Nowakowskl 
V Novotny, 13 N.W.2d 623, 246 Wls. 
161. 

38. Idaho.—Smeed r. Stockmen’s 
Loan Co., 284 P. 559, 48 Idaho 643. 

33. Ala.—Smith v. Gayle, 6i8 Ala. 
600. 

Ga.—^Rodgers v. Bell. 63 Ga. 94. 

34. Ala.—Chapman v. Gibbs, 51 Ala. 
502. 

35. Cal.—^Long v. Neville, 29 Cal. 
131. 

33. Ky.—Henly v. Gore, 4 Dana 133 
—Jones V. Chiles, 2 Dana 25. 

37. Cal.—^Imperial Farming Co. v. 
Van Horn, 290 P. 1077, 107 CaL 
App. 717. 

38. U.S —King V. Davis, C.C.Va.* 
137 F. 222, affirmed 157 F. 676* 
85 C.aA. 348. 

39. Ill.—Oetgen v. Ross, 47 IlL 142, 

• 95 AmD. 468 

40. Minn.—^Roberts v. Frledell, 15 
N.W.2d 496, 218 Minn. 88. 

Purchasers and encumbrancers prior 
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under which the purchaser claims has been only 
partially performed.^! It has further been held 
tha^ where one has possession of property under 
a delivery of the property prior to the lis pendens 
in a suit to establish and enforce a lien thereon, he 
is not botmd by the result of the suit ^2 Under 
some statutory provisions, a purchaser for a valua¬ 
ble consideration, who takes possession of the prop¬ 
erty prior to the perfecting of a lien by an attach¬ 
ing antecedent creditor, is entitled to priority, al¬ 
though the deed is not recorded until after the at¬ 
tachment and lis pendens are filed.^^ 

§ 48. Attachment and Judgment Creditors 

The doctrine of lie pendens applies to attaching and 
to Judgment creditors. 

The doctrine of lis pendens applies to attaching^^ 
and to judgment^® creditors. 

§ 49. Persons Not Claiming under Party 

The application of the dbetrine of lie pendens Is con¬ 
fined to purchasers or others acquiring Interests from a 
party to the action, and the rule has no effect as to 
third persons asserting rights Independent of, and ad¬ 
verse to, the parties, or to titles not derived from any 
of the parties to the suit or from anyone in privity with 
them. 

The application of the doctrine of lis pendens is 
confined to purchasers or others acquiring interests 


from a party to the action, and the rule has no ef¬ 
fect as to third persons asserting rights independ¬ 
ent of, and adverse to, the parties, or to titles not 
derived from any of the parties to the suit or from 
anyone in privity with them,^® even under the statu¬ 
tory provisions relative to lis pendens.*^ Where 
the vendor is not a party at the time of the pur¬ 
chase, it is immaterial that he is thereafter made a 
party-^8 Also, where a person applies to be made 
a party to a suit in equity, and an order is made 
that the cause stands over with liberty to complain¬ 
ant to amend his bill by adding proper parties, the 
order does not make the applicant a party to the 
bill so as to affect a purchase prior to the time that 
appheant is actually made a party.^® 

§ 50. —— Purchasers at Execution or Ju¬ 
dicial Sales 

The doctrine of lie pendens Is applicable to purchas¬ 
ers at execution sales or Judicial sales, provided the 
action In which the execution was Issued or the judi¬ 
cial sale made was not commenced before the suit 
claimed to be lis pendens. 

The doctrine of lis pendens is applicable to pur¬ 
chasers at execution sales®® or judicial sales,®^ pro¬ 
vided the action in which the execution was is¬ 
sued or the judicial sale made was not coxnmenced 
before the suit claimed to be lis pendens.®^ The 


to pending action generally see 
supra S 44. 

41. Minn.—Boberts v, Frledell, su¬ 
pra. 

42. Ala.—Jackson v. American Bank 
& Trust Co., 172 So. 600, 233 Ala. 
486—^Patton v. Darden, 148 So. 
306. 227 Ala. 129. 

A tnuisfszes*2 acts and ooadnot 
subsequent to lis pendens in a suit 
to enforce a lien on the property, 
where his possession is prior to ths 
lis pendens and is with a substan¬ 
tial interest In the property, will 
not bring him within the operation 
of 11s pendens.—Patton v. Darden, ^ 
supra. 

43. By.—Stone v. Keith, 290 6.W. 
1042, 218 Ky. 11. 

44. Iowa.—^Benson v. Sawyer, 249 N*. 
W, 424, 216 Iowa 841. 

Ky.—Corpus Jtuis cited in W. J. 
Oalllson Furniture Co. v, Kelemen, 
36 S.W.2d 637, 688. 238 Ky. 19. 

38 C.J. p 61 note 66. 

45. Ark.—Corpus Juris cited in 
Mitcnell V. Federal Land Bank of 
St. Louis. 174 S.W.2d 671, 675, 206 
Ark. 253. 

Ohio —Stone v. Kqultable Mortg. Co., 
1518 ]Sr.K. 275. 25 Ohio App. 382. 

88 C.J. p 61 note 67. 

45. Ala—^Bartee v. Matthews, 103 
So. 874, 212 Ala. 667. 


D.C.—Fggleston v. Wayland, 10 F.2d 
642, 56 App.D.C. 77. 

Neb.—Corpus Juris cited in Coffin v. 
Old Line Life Ins. Co.. 295 N.W. 
884, 888, 138 Neb. 857. 

OkL—Kehlier v. Smith, 240 P. 708, 
112 Okl, 183. 

Tex.—Houston Oil Co of Texas v. 
Village Mills Co., 71 S.W.2d 1087, 
123 Tex. 253. 

88 C.J. p tl note 69. 

Claimant under donation csrtUlcata 
Where claimant to lands who pur¬ 
chased during pendency of suit by 
state to confirm Its title was not re¬ 
lying on the state’s title but on his 
donation certificate and two years’ 
possession thereunder, claimant’s ti¬ 
tle was not affected by the decree In 
such suit declaring void the sale to 
the state.—Honeycutt v. SherrUl, 179 
S.W.2d 693, 207 Ark. 206. 

47. Ky—^Tennis Coal Co. v. Sackett, 
190 S.W. 130, 172 Ky. 729, Ann.Cas. 
1917E! 629. 

38 CJ. p 62 note 70. 

48. Iowa.—Noyes v. Crawford, 91 
N.W. 799, 118 Iowa 15, 96 Am.S.R. 
363. 

36 C.J. p 62 note 71. 

49. Fla—^Bigelow v. Strlngfellow, 
5 So. 816, 25 Fla. 366. 

50. Cal.—Milton £3. Giles & Co. v. 
I Bank of America Nat. Trust & 
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Savings Ass’n, 117 P.3d 948, 47 
Cal.App.2d 815—^Bolton v. Logan. 
85 P2d 546. 30 Cal.App.2d 30, re¬ 
hearing denied 86 P.2d 365, 30 Cal. 
App 3d 30. 

Ind.—^Flrst State Bank of Dunkirk v. 
Cunningham, 7 N.E.2d 537, 103 Ind. 
App. 810. 

38 C J. p 62 note 73. 

Judgmeat creditor held act pur¬ 
chaser for value 

A Judgment creditor did not ac¬ 
quire status of a purchaser for value 
by purchasing realty at sheriff’s sale 
on special execution under her Judg¬ 
ment, so as to defeat prior equitable 
mortgage, where at time of execu¬ 
tion sale she had notice of claimed 
priority of equitable mortgage over 
her attachment by the filing of suit 
by one claiming under equitable 
mortgage involving respective rights 
of the two liens—^McCarty v. Hunt- 
mg, 297 N.W. 307, 280 Iowa 317. 

61. XJ.S.—^Lacassagne v. Chapuis, 
La, 12 S.Ct. 659, 144 U.S. 119, 86 
L.Fd. 368. 

38 C.J. p 62 note 74. 

52. IT.S —North Alabama Assets Co. 

V. Orman, C.CAAla., 15 F2d 909. 
Tex.—^Harris Realty Co. v. Austin, 
137 S.W.2d 19, 134 Tex. 484—Baker 
V. West, 36 S.W.2d 695, 120 Tex. 
118. 

38 C.J. p 62 note 75. 
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priority of a lien being foreclosed over the rights 
acquired at an execution sale is not, however, es¬ 
tablished by the lis pendens merely, but must be 
shown by other competent evidence.®^ The doctrine 
has been held also to apply to sales under a power 
in trust deed.®^ The doctrine of lis pendens has 
been held not to operate to bar a purchaser, with¬ 
out notice and without opportunity to be heard, of 
property from a seller under receivership, from as¬ 
serting his claim of ownership and right to posses¬ 
sion as against a court order adjudging a creditor 
the owner of the property.®® 

§ 51. -Purchasers at Tax Sale 

While It has been held that the doctrine of llg pen¬ 
dens does not apply to purchasers at a tax sale, the 
contrary has also been held. 

While it has been held that a sale for taxes is 


§ 52 

not subject to the rule that one who purchases dur¬ 
ing the pendency of a suit is bound by the decree 
that may be made,®® it has also been held that pur¬ 
chasers at tax sales are bound by pending proceed¬ 
ings relative to the possession of the land and are 
concluded by the judgment rendered therein.®'^ 
Thus, it has been held that such purchasers are 
bound by pending proceedings to set aside the tax 
levy,®® and take subject to the right of the delin¬ 
quent taxpayer to move to set aside the sale.®^ 
However, it has been held that one claiming as re¬ 
mote grantee of a purchaser at a tax sale, who is 
named as defendant in a suit involving the proper¬ 
ty as one claiming an adverse right to that of the 
plaintiff and who is in possession of the property 
prior to the suit, is not a lis pendens purchaser by 
virtue of a correction tax deed issued after the suit 
is filed.®® 


V. Eianrs and liabilities of persons ACQUiRma interest^ 


§ 52. In General 

Ordinarily, the doctrine of lis pendens does not an¬ 
nul rights acquired pendente Ifte, but merely renders 
them subordinate to the rights of the parties to the ac¬ 
tion as determined by the judgment or decree, and, con¬ 
versely, the transferee Is entitled to the benefits, if any, 
secured by the judgment to his transferor Insofar as they 
attach to the Interest transferred. 

According to the generally accepted rule, the doc¬ 
trine of lis pendens does not annul rights acquired 
pendente lite, but merely renders them subordinate 
to the rights of the parties to the action as deter¬ 
mined by the judgment or decree,®^ and, conversely. 


the transferee is entitled to the benefits, if any, se¬ 
cured by the judgment to his transferor insofar as 
they attach to the interest transferred.®® There is 
no prohibition of sales or transfers during the pen¬ 
dency of the suit,®® and in this respect the doctrine 
differs from the situation arising when an injunc¬ 
tion issues preventing transfers pending litigation.®^ 

It has been held that a purchaser pendente lite 
from a party to a suit takes all of such party’s in¬ 
terest.®® It has further been held that a purchaser 
or encumbrancer pendente lite does not acquire any 
greater rights than his transferor had,®® regardless 


Wlierc a debtor brlasre partition 
proceediasrSf not collusive or fraud¬ 
ulent. his creditor who thereafter 
flies a bill to set aside an alleged 
fraudulent conveyance of the prop¬ 
erty involved and files a notice of lis 
pendens has been held to acquire no 
lien superior to the title acquired 
under the partition sale.—McCarty 
V. Robinson. 131 So. 895, 222 Ala. 
287. 

sa Cal.—^Purser v. Cady. 52 P. 489, 
120 Cal. 214. 

64. W.Va.—Stout v. Philippi Mfg, & 
Mercantile Co., 23 S.B. 571. 41 W. 
Va. 339. 50 Am.S.R. 843. 

38 C J. p 62 note 77. 

65. Or.—^Neppach v. Beauvais, 7 P. 
2d 559. 138 Or. 524. 

66. Neb.—Coffin v. Old Line Life 
Ins. Co., 295 N.W. 884. 136 Neb 
857. 

38 C.J. p 63 note 78. 

67. Pa.—^Mandel v. TOmAo, Com.Pl., 
26 West L.J. 11. 

64 0.J.S.-40 


Wis.—^Bell V. Peterson, 81 N.W. 279, 
106 Wis. 607. 

38 aj. p 63 note 79. 

68. Wis—Gilkey v. Doohttle, 152 
N.W. 899, 161 Wis. 163. 

38 C.J. p 63 note 80. 

69. Mo.—State v, Wessell, 141 S.W. 
883, 237 Mo 593. 

sa Okl—^McCullough v. Young, 175 
P.2d 322 

61. Conn.—^Kievman v. Grevers, 189 
A. 609, 122 Conn. 406. 

Mich.—Corpus Juris quoted In Max¬ 
imovich V. Wojtowicz, 211 N.W. 
65, 66, 236 Mich 643. 

Tex.—^Haltom v McKinley, Civ.App, 
64 S.W 2d 1060, error dismissed— 
Myatt V. Lock, Civ.App, 10 S.W. 
2d 779—^Hexter v. Pratt, Civ.App., 
283 SW. 6'53. affirmed, Com.App., 
10 SW.2d 692. 

38 C jr. p 63 note 87. 

68. Ark—^Pnee v. Greer, 116 S.W. 
676. 89 Ark 300, reheard 118 S. 
W. 1009, 89 Ark 300. 

38 C.J. p 63 note 38. 

ea Tex.—Hexter v. Pratt, GivApp., 
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283 S.W. 653, affirmed, Com.App.,. 
10 SW.2d 692. 

88 C.J. p 68 note 89. 

64. U.S.—^Zander v. Phillips, Ia.,. 
213 P. 29, 129 C C.A. 615. 

65. III.—^Lock V. Leslie, 248 IllApp. 
438. 

Bight to remove 

One who agrees with a party to an 
action to remove certain things from 
the property involved in the suit,, 
with full knowledge of a claim 
thereto by the adverse party, haa 
been held to have the same nght to> 
make such removal as the former* 
party had—^Yuba Inv. Co. v. Yuba. 
Consol. Gold Fields, 248 P. 672, 199' 
Cal. 203 

66. Idaho.—Carver v. Ketchum, 26 
P2d 139, 53 Idaho 595. 

Ky.—^Turner v Risner, 134 S.W.2d 
951, 280 Ky. 322. 

Me.—^Lambert v. Allard, 136 A. 121,. 
126 Me. 49. 

N.J —^Locustwood Land Co. v. Lo- 
custwood Cemetery Ass’n, 147 A.. 
628. 
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of whether the transaction was made in good 
faith.®7 It has also been held that the rights of 
lis pendens purchasers must be determined accord¬ 
ing to the facts existing at the date of their im¬ 
mediate vendor's deeds,®* and the law then applica- 
ble.69 

Although purchases lis pendens are sometimes 
characterized as being in bad faith and in fraud 
of the adverse party,the mere fact that a pur¬ 
chaser is charged with constructive notice under a 
lis pendens usually will not in itself render his pur¬ 
chase fraudulent.^1 If an alienee becomes a party, 
he may be entitled to question a plaintiffs right to 
recover in the same manner as the original defend- 
ant,7* but he is entitled to no greater rights of de¬ 
fense than the original defendant,^* and, if the doc¬ 
trine of estoppel applies and prevents the vendor 
from setting up a defense, such as fraud, the same 
doctrine applies to the vendee,^^ Also, in such case, 
depositions taken after the alienation and before the 
alienee became a party may be used against him 
as they might have been used against the party un¬ 
der whom he claims.^® It has been held that one 
who claims the benefit of the doctrine of lis pen¬ 
dens must not be chargeable with laches,^® but it 
has also been held that the lis pendens purchaser 
has no special standing in equity to complain of 
laches on the part of plaintiffs^^ or that the cause 


was not determined on its merits^* Where a lis 
pendens purchaser acquires an interest in the prop¬ 
erty from a party to the suit, without actual notice 
to the adverse party, the adverse party may settle 
with the vendor without incurring any liability to 
the purchaser, who is a stranger to the action.^® 

§ 53. Estoppel to Rely on Rule 

It has been held that the doctrine of estoppel may 
be Invoked by the person acquiring his rights pendente 
Ifte, as against the successful party, in bar of the en¬ 
forcement of the rule of lis pendens. 

It has been held that the doctrine of estoppel 
may be invoked by the person acquiring his rights 
pendente lite, as against the successful party, in bar 
of the enforcement of the rule of lis pendens.*® 

§ 54. Lris Pendens and Limitation of Actions 

After a suit becomes Iis pendens, limitations will 
no longer run in favor of one acquiring his rights dur¬ 
ing the pendency of the action, regardless of the ques¬ 
tion whether he was or was not a party to the action, 
until after final Judgment or decree has been rendered. 

After a suit becomes lis pendens, the statute of 
limitations will no longer run in favor of a pendente 
lite purchaser, or other person acquiring his rights 
during the pendency of the suit, regardless of the 
question whether he was or was not a party to the 
action,*1 until after final judgment or decree has 


Okl.—-Wyant v« Davidson Sc Case 
Lumber Co., 49 F2d 151, 173 OlcL 
467—Jones v. Merfeldt, 30 P.2d 
924, 167 Okl. 520. 

Tex.—^Poole v. Frank, ClvApp., 11 
S.W-2d 611. 

Estoppel 

A successor, pendente lite, In In¬ 
terest of one acquiring a right of 
way, has been held to he estopped 
to deny the former owner’s right to 
compensation therefor, where his 
predecessor admitted the right and 
the existence of the claim.—Middle- 
ton V. St Louis & S. F. B Co, 153 
So. 256, 2218 Ala. 323. 

67. Okl—Jones v. Merleldt, 30 P.2d 
924, 167 Okl. 520. 

68. By.—Jones v. O'Connell, 85 S. 
W.2d 290, 237 Ky. 219. 

69. Ky.—Jones v. O'Connell, supra. 

70. Ga.—Swift V. Dederick, 31 S.B. 
788, 106 Ga. 36. 

38 C.J. p 63 note 91. 

71. Ind.—^Frakes T. Brown, 2 
Blackf. 295. 

38 C.J. p 64 note 92. 

72. Xeh.— Coxpiw Jlizls cited la 
Hadley v. Corey, 288 N.W. 826, 832, 
137 Neb. 204. 

38 C.J. p 64 note 94. 

Continuance of action for benefit of 


transferee see Abatement and Be- 
vival 5 112 f. 

73. Neb.—Hadley v. Corey, 288 N.W. 
826, 187 Neb. 204. 

74. Ky.—^Roberts v. Cardwell, 157 
S.W. 711, 154 Ky. 483, AnnCas. 
1915C 516. 

75- Neb.—-Morris v. Linton, 104 N. 
W. 927, 74 Neb. 411. 

76. Ohio.—^Sweigart v. Piqua Mill¬ 
ing Co., App., 57 NB.2d 327. 

77. Kan.—Hudson v. Herman, 107 P. 
35, 81 Kan. 627. 

7& Kan.—Hudson r. Herman, su¬ 
pra. 

79. Okl.—^Bearden v. American Nat. 
Bank of Oklahoma City, 250 P. 768. 
120 Okl. 111. 

Consent Judgment or decree as af¬ 
fecting see supra 5 39. 

8a Ill.—^Durand v. Lord, 4 N.B. 483, 
115 111 610. 

38 C.J. p 64 note 99. 

81. U.S.—-Walden v. Bodley’s Heirs, 
Ky, 9 How. 34, 13 L.Ed. 36. 

38 C.J. p 64 note 1 

Pendency of legal proceedings as 
tolling limitations generally see 
Limitations of Actions 55 247-249. 
Alienee of property in litigation 
cannot establish himself by means 
of a statute of limitations.—Hadley 
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V. Corey, 288 N.W, 826, 187 Neb. 
204. 

Mortgagor’s Judgment creditors 

Where mortgage foreclosure suits 
were dismissed seven years after 
suits and lis pendens notices were 
filed and the dismissal provided that 
mortgages were reinstated in full 
force and effect, mortgagors* Judg¬ 
ment creditors who acquired their 
Judgments after commencement of 
suits could not contend that second 
foreclosure suits were barred by 
five-year statute of limitations by 
failure to make marginal Indorse¬ 
ments of payment within five years 
from commencement of second suits. 
—^Mitchell V. Federal Land Bank of 
St. Louis, 174 S.W.2d 671, 206 Ark. 
253. 

Memote transferee of defendant 
claiming by prescription acquired no 
better title than defendant had at 
first transfer subsequent to filing 
of petitory action.—^Fellman’s Heirs 
V. Interstate Land Co., 112 6o 405, 
163 La. 529. 

Statutory extension of lien 

Where suit to enforce lien was 
begun after statute making the Judg¬ 
ment a hen on debtor’s property for 
ten years had been amended so as 
to extend lien for purpose of a suit 
begun within ten-year period, but 
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been rendered.*^ Time which elapses after the in- 
stituticm of a pending suit cannot form any part of 
the time on whidi a lis pendens purdiaser made a 
party seeks to raise a presumption of payment 
A person who is not a party to the suit and whose 
title is not acquired from a party thereto is' not af¬ 
fected hy the lis pendens and as to him the running 
of the statute of limitations is not interrupted.^^ It 
has been held that a lis pendens notice does not. 
revive a lien which a statute of limitations has ex- 
tinguished-*® 

§ 55. Improvements 

Ordinarily, a purchaser pendente llte from a party 
of property In litigation is not entitled to improvements 
made by him on the property as against the successful 
adverse party. 

Ordinarily, a purchaser pendente lite from a parly 
of property in litigation is not entitled to improve¬ 
ments made by him on the property as against the 
successful adverse party,8® especially where the 
purdiase was made with actual knowledge of the 
purchaser that the property was at that time the 
subject of a suit affecting it®^ However, it has 
also been held that a vendee who makes improve¬ 
ments with the consent of the owner of the legal 
title will be entitled to a reasonable time to re¬ 
move them as a personal property,®® and the pro¬ 
visions of a statute granting to a bona fide posses¬ 
sor of land a recovery for the value of improve¬ 
ments made thereon have been held to apply to a 
bona fide purchaser pending litigation, who was an 
occupying claimant®® 


§ 56. Remedies and Relief Awarded 

At a general rule a Judgment may grant relief 
against a perecn acquiring rights pending the action or 
suit, especially where the interests were acquired with 
actual notice of the litigation, unless relief against the 
purchaser has been waived. 

While it has been held that no personal judg¬ 
ment may be rendered against a purchaser pendente 
lite,®® it has also been held that the judgment may 
grant relief against a person acquiring rights pend¬ 
ing the action or suit,®i especially where the in¬ 
terests were acquired with actual notice of the liti¬ 
gation,®® unless relief against the purchaser has 
been waived,®® and, in a proper case, plaintiff in a 
pending action may be required to elect whether to 
proceed against the original defendant or the pur¬ 
chaser pendente lite.®® 

It has been held that equity will, at the instance 
of a party to whom land is decreed, set aside a 
deed taken pendente lite and require the legal title 
to be conveyed to plaintiff,®® and that, where all the 
grantees of land take subject to the rights of plain¬ 
tiff’s option contract, a court of equity will compel 
them by proper decrees to carry out the contract if 
plaintiff complies with his contract®® One in whose 
favor a decree in equity fixes a lien on property has 
been held to be entitled to have the lien enforced 
against a lis pendens purchaser, although such pur¬ 
diaser was not a party to the original action.®^ One 
purdiasing property after the filing of a lis pendens 
notice relative thereto has been required to ac¬ 
count for the amount of the unpaid purchase price 


not completed In that tune, and at 
time the suit was begun a lis pen¬ 
dens notice was filed In office of 
judge of probate, the Hen provided 
for continued solely for enforcement 
In that suit as If ten-year period 
had not elapsed.—^Rowe v. Bonneau- 
Jeter Hardware Co., 16 fio.2d 689, 846 
Ala. 826, 1«8 A.LR. 1266. 

Sa. Okl.—Probst V. Beannan, 188 P. 

886, 76 Okl. 71. 

38 C J. p 64 note 2. 

83. N.T—Harrington v. Slade, 82 
Barb. 161. 

84. Tenn—^Southern R. Oo. v. Vann, 
216 S.W. 727, 142 Tenn. 76. 

88 C.J. p 64 note 4. 

85. Ark—Wasson v. Beekman, 68 
S.W.2d 93, 188 Ark. 896 

88i n.S—Hppenauer v. Ohio Oil Co^ 
CCA.Tex, 128 F2d 868. 

NH.—Iiachaiice v. Dondero, 16 AuSd 
69, 91 HH. 167. 

88 C-J. p 64 note 6. 

Bemote grantee 

Where, pending the final determi¬ 
nation of an Incompetent's suit to 
set aside his guardian's trust deed. 


the guardian conveys the property 
to another who subsequently con¬ 
veys to one who makes Improve¬ 
ments thereon, such person is not 
entitled to reimbursement for the 
improvements so made from the in¬ 
competent or his guardian on the 
setting aside of the trust deed — 
Maedel v. Wies, 16 N.W.2d 692, 809 
Mich. 424. 

Suooessor of holder of uureoozded 
deed from a mortgagor Is not enti¬ 
tled to Improvements placed on the 
property as against the successor of 
the foreclosing mortgagee who filed 
a lie pendens before the recording 
of the deed.—Bristol Lumber Co v. 
Dery, 167 A. 640, 114 Conn. 88. 

87. XT.S^—-ISppenauer v. Ohio Oil Co., 
aCJLTex., 128 F.2d 868. 

88 C.J. p 66 note €. 

88. Ma—Rlnes v. Bachelder, 62 Me. 
96. 

89. Ark.—^McDonald v. Rankm, 122 
S.W. 88, 92 Ark. 178. 

90. Mo.—C3arr v. Lewis Coal Co., 
8 S.W. 907, 96 Mo. 149, 9 Am S.R 
828. 

38 C.J. p 65 note IS. 
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91. zy.—Upton V. Gaddie, 144 8. 
W. 26, 147 My. 281. 

88 C.J. p 66 note 18. 

92 , N T.—Heatley v. Ftnster, 8 

Johns.Ch. 168—Murray v. Fineter, 
2 JohnB.Ch. 166. 

98. V€L—Smith V. Browne^ 9 Leigh 
298, 86 Va. 293. 

94L NT—^Murray t. Lylbum, 8 
Johns Ch. 441. 

88 C J. p 66 note 16. 

95. Nev—^Powell v. CampbeU, 20 P. 
, 156, 20 Nev. 232, 19 Am.S.R. 860. 
2 L.RAu 616. 

Purohaser with knowledge 
At the instance of such party, 
equity may cancel a deed taken by 
a purohaser pendente lite from a 
party to the suit, where the pur^ 
chaser had full knowledge of plaan- 
tifCe claim at the time the transfer 
was made to hlm.-^drlan v. Repub¬ 
lic Finance Corporation, Mo., 286 S. 
W. 95. 

9& GtaL-—Crawford v. WlUiama, 99 
S.B. 878, 149 Qa. 126. 

97. Ala.—Ark-Iia Lumber Co. v. 
Powell, 105 So. 588, 213 Ala. 591. 
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due to the successful party.^* 

In a creditor's suit a purchaser pendente lite may 
be held liable for rents and profits,®® and plaintiff 
is not required to proceed against an insolvent ven¬ 
dee of the pendente lite purchaser, when such insol¬ 
vent is not a party to the suit-^ It has also been 
held that pendente lite purchasers occupying an es¬ 
tate in suit are chargeable with rents and profits 
when the record of the suit charges their grantor 
with fraud in the acquisition of the property.^ A 
purchaser pendente lite may be punished for con¬ 
tempt in disobeying the final decree,® but not on 
the application of the representatives of a deceased 
party where the action has not been revived.^ In 
a suit for unfair competition where the right to an 
accounting is denied complainant, a purchaser pen¬ 
dente lite caimot be required to account for any¬ 
thing done prior to the decree.® The removal of 
property to another state before the rendition of a 
judgment in litigation pending may subject a pur¬ 
chaser pendente lite to an action for damages,® but 
the doctrine does not render a person liable in dam¬ 
ages for removing a building from property at the 
request of a record owner of such property and the 
party in possession.^ 

It has been held that one taking a mortgage on 
property and making a loan for the purpose of pay¬ 
ing off a prior mortgage is entitled to be subrogated 
to the rights of the prior mortgagee, notwithstand¬ 
ing the existence of a notice of lis pendens filed by 
one given an intermediate lien on the property,® 
but that the right of .subrogation is a conventional 
one and is limited to the amount used in payment of 
the prior mortgage, since no injustice results to the 
mtermediate lienholder.® Where, after the filing of 
a lis pendens on instituting an equity suit affecting 
the title to property, a mortgagee, in good faith 
and without actual notice of the suit pending^ ad¬ 
vances money to the trustee of the legal title to the 
property, part of which money is used to satisfy 
valid and subsisting liens thereon, equity will decree 


that the subsequent mortgage is valid to the extent 
of the prior liens so satisfied, but that beyond that 
the mortgage is ineffective to bind the interests of 
innocent owners of equitable estates.^® 

An infant who is adjudged a lien on property to 
secure repayment of the sum paid the vendor on 
the purchase price after rescission of the contract 
by him has been held not to be entitled to enforce 
the lien against purchasers from the vendor, al¬ 
though they had constructive notice of the proceed- 
ings.ii A purchaser's assignee cannot enforce spe¬ 
cific performance where the vendor, without fault 
of his own, can no longer fully comply with the 
sales agreement owing to the filing of a lis pendens 
relative to the property.^® The fact that an alienee 
has instituted a suit against the party from whom 
he purchases or against third persons to enforce the 
rights acquired by the sale, and has even obtained 
a judgment or decree therein before a judgment 
or decree is entered in the lis pendens suit, will not 
nullify the lis pendens and prevent its being en¬ 
forced against him.!® Where a suit is pending by 
a trustee in bankruptcy to obtain title to property 
sold to a purchaser who refuses to accept the deed 
because of the pending suit, it has been held that 
the vendor is entitled to an injunction restraining 
the enforcement of a judgment for the recovery of 
the purchase price obtained by an assignee of the 
purchaser pending the litigation.l^ The filing of a 
lis pendens notice before the recording of a mort¬ 
gage deed to the property to one made a party to 
the action by amendment of the pleadings does not 
cut off his rights to recover moneys paid by bim 
for services of attorneys successfully defending the 
mortgagor's title in a prior action, taxes on the 
property, and insurance premiums.^® 

Acquisition of rights after institution of foreclo¬ 
sure suit. In a foreclosure suit, a purchaser of the 
mortgaged premises pendente lite has been held lia¬ 
ble to the purchaser at a foreclosure sale for any 
waste committed while in possession^® as well as for 


98. Tex.—Earnhardt Development 

Co. V. Ray, Civ.App., 61 S.W.^d 
73S. 

99. Va.—Simpson v- Dugxer, 14 S.B. 
760, 88 Va. 963. 

1. Va.—Simpson v. Duffsrer, supra. 

a. W.Va.—Stout V. Philippi Mfgr. & 
Mercantile Co., 23 S.S. 571, 41 W. 
Va. 339, 56 Am.S R. 843. 

3. Tenn.—Justice v. McBroozn, 1 
Lea 555. 

4. Tenn.—Justice v. McBroom, su¬ 
pra. 

5. U.S.—G. & C. Merriam Co. v. 
Saalfield, Ohio, 190 F. 927. Ill C. 


O.A. 517, reheard 198 F. 869, 117 
C.CA. 245. 

0i Or.—^Bergrman v. Inxnan, 72 P. 
1086, 43 Or. 456, 99 Am S R. 771. 
rehearinsr denied 73 P. 341, 43 Or. 
466, 99 Am,SR 771. 

38 C.J. p 65 note 27. 

7. Ran.—^Marshall v. Shepard. 23 
Ran. 321. 

8. Mich—Walker v. Bates. 222 N. 
W. 209, 244 Mich, 582. 

9. Mich—Walker v. Bates, supra. 

10. N.J.—^Finley v. Keene, 42 A2d 
208, 136 N.J.Eq. 347. 

11- Ky.—^Marcelllac’s Adm’r v. Tay¬ 
lor, 289 S.W. 283, 217 Ky. 854. 
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12. N.J.—American Plaster Drill Co. 
V. Francisco, 154 A. 724, 108 N.J. 
Eq. 323. 

13. U S.—Stout V. Lye, Ohio, 103 U. 
S. 66, 26 LEd. 428. 

38 C. J. p 65 note 11. 

14. N.J.—^Palisade Gardens v. 
Grosch, 189 A. 622. 121 K.JEq. 
240. 

IB. NT.—Pox V. Sizeland, 9 N.T.S. 
2d 350, 170 Misc. 390. 

16. Cal—^Mitchell v. Amador Canal 
& Mining Co., 17 P. 246, 75 Cal 
464. 
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the mesne profits,!'^ It has further been held that 
one purchasing mortgaged property and collecting 
rents in advance therefrom, after the foreclosure 
decree, is accountable for the rent so collected to 
the foreclosure purchaser, notwithstanding the ten¬ 
ants are still liable to the foreclosure purchaser,^* 
at least where the foreclosure purchaser has no 
adequate remedy at law.l^ During the period be¬ 
tween the date of the foreclosure sale and the de¬ 
livery of the deed, a purchaser from the mortgagor 
has been held a trustee in fact of the mortgaged 
property and its usufruct for the benefit of the 
foreclosure purchaser,20 and he may be made to ac¬ 
count for wrongfully collected rents, whether he 
is a trustee by operation of law or otherwise ,21 
since he wrongfully interfered with the subject mat¬ 
ter of the suit .22 

In a suit for statutory redemption of real estate 
from a mortgage foreclosure, it has been held that 
the court awards relief, growing out of the subject 
matter brought within the lis pendens by the filing 
cf the bill, to which the several parties are entitled 
at the time of the rendition of the final decree.23 
If a mortgagee conveys the property after the fore¬ 
closure sale so as to defeat the right of redemp¬ 
tion, the redemptioner may be entitled to a money 
claim against a bona fide subpurchaser for the dif¬ 
ference between the mortgage debt and the value 
of the property at the time of the sale, with a lien 
«n the unpaid installments of the purchase money 
arising out of the contract of purchase,^^ it has 
been held that the redemptioner may also be enti¬ 
tled to recover the actual property from the sub¬ 
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purchaser who acquired the property after die fore¬ 
closure with notice of the pendency of the suit to 
redeem or of the right of redemption, but that the 
redemptioner must first pay the debt due to the 
mortgagee.25 However, if the subpurchaser of the 
property after foreclosure takes without knowledge 
of the right to redeem, the redemptioner is enti¬ 
tled only to impress on the deferred payments of the 
purchase money a lien for what may be the differ¬ 
ence between the debt and the value of the prop¬ 
erty as against the subpurdiaser.^e The redemp¬ 
tioner may be entitled to redemption of the prop¬ 
erty as it was valued at the foreclosure, tolled by 
his debt and the moneys paid by a bona fide pur¬ 
chaser to be credited thereon.27 Where a mortga¬ 
gee transfers property on foreclosure sale and the 
sale is subsequently held insufficient to foreclose 
the equity of redemption, the amount of cash pay¬ 
ments made to the mortgagee by the purchaser and 
the subpurchaser should be credited to the mortga¬ 
gor’s debt on the accoimting sought by the redemp¬ 
tioner so that the mortgagor’s debt would be paid, 
and to such an end the mortgagee has a lien on the 
property and the proceeds of the sale thereof.^8 a 
mortgagee to whom property is conveyed by the 
mortgagor has been held not entitled to rents from 
a lessee of the property, although, under a lease with 
the mortgagee rents are to be paid to him, where 
prior to such lease a lis pendens in a mortgage fore¬ 
closure suit is filed and a receiver appointed with 
directions to collect rents from the property and the 
receivership is pending when the rents become due 
and the lessee pays part of the rents to the receiv¬ 
er and the balance to the mortgagor.29 


17. U.S—^Mitchell v. Amador Canal 
'& Mlmngr Co., supra. 

la N.J.—^New Jersey Nat. Bank & 
Trust Co. V. Berkshire, Inc., 156 A. 
‘ 40, 9 N.J.M 1 SC. 933. 

Pnxoliaser as party to foredosuse ac¬ 
tion 

One who, with knowledgre of fore¬ 
closure proceedings, purchases mort¬ 
gaged premises pendente llte or aft¬ 
er decree and before execution is¬ 
sued, is considered party for purpose 
of ordering payment of rents he 
wrongftilly collected —New Jersey 
Nat. Bank & Trust Co. v, Berkshire, 
Inc., supra. 

19. N.J.—^New Jersey Nat. Bank & 
Trust Co. V. Berkshire, Inc., su¬ 
pra, 

ao, N.J.—New Jersey Nat. Bank & 
Trust Co. V. Berkshire, Inc., su¬ 
pra, 

91. N.J.—New Jersey Nat. Bank & 


Trust Co. T. Berkshire, Inc., su¬ 
pra, 

2SL NJ—New Jersey Nat. Bank & 
Trust Co. T. Berkshire, Inc., su¬ 
pra, 

23. Ala,—Garrett v. Federal Land 
Bank of New Orleans, 194 60 . 530, 
339 Ala, 191. 

24. Ala,—^Lee v. Macon County 
Bank, 172 So. 662, 233 Ala, 622. 

25. Ala,—^Lee v. Macon County 
Bank, supra, 

STLhpnrchaser’s Hen 
If subpurchasers who acauired 
property after foreclosure have tak¬ 
en with knowledge of pendency of 
suit to redeem and redemptioner 
sought to recover the actual land 
from them, subpurchasers would be 
entitled to lien on what redemption¬ 
er paid to mortgagee to reimburse 
them for what they had paid on such 1 
purchases to mortgagee.—^Lee v. Ma¬ 
con County Bank, supra. 


96. Ala—^Lee v. Macon County 
Bank, supra. 

Bight of acceleration os to discount 
payments to mortgagee 
Where the subpurchaser acquires 
his rights without notice of the 
right to redeem, the rights of the 
redemptioner may be conserved by a 
lien on the property for the subse¬ 
quently accruing installments of 
purchase money and such subpur¬ 
chaser does not have the right of 
acceleration or the right to dis¬ 
count payments to the mortgagee, 
if such were made, to the prejudice 
of the redemptioner.—Lee v. 

County Bank, supra. 


27. Ala,—Lee v. 
Bank, supra. 

Macon 

County 

28. Ala.—Lee v. 
Bank, supra. 

Macon 

County 

29. Wis.—^Nowakowski v. 

Novotny, 


13 N.W.2d 528, 245 Wis. 161. 
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§ 57 


§ 57. Pleading 

One relying on the doctrine of Ifs pendens must plead 
facts sufficient to give him cause for relief under the doc¬ 
trine. 

One relying on the doctrine of lis pendens must 
set up in his pleadings facts sufficient to give him 
cause for relief under the doctrine.^® Where one 
relies on the filing of a notice of the pendency of 
an action he must specifically set it forth in his 
pleading,31 but where a lis pendens has been actu¬ 
ally filed in the proper time, and the complaint fails 
to aver filing of notice, it has been held that the 
complaint may be amended to aver such filing.32 Jn 
pleading a lis pendens notice, it has been held not 
essential that it should be in terms averred that 
process was served before complainant acquired an 
interest in the property involved in the pending liti¬ 
gation, although such fact must be proved.*® If 
the purchaser pendente lite is, after the commence¬ 
ment of an action for specific performance, joined 
as a party defendant, it has been held that the 
amended complaint need not allege a demand on the 
purchaser for the conveyance.*^ In an action to 
recover the possession of property where defend¬ 
ant's answer admits the purchase of the property 
from the original purchaser during the pendency of 
an action by the seller for its recovery against the 
original purchaser, such answer is demurrable.*® 

§ 58. Evidence 

Ordinarily no presumption will be Indulged In favor 


of lis pendens, and one claiming the benefit of the rule 
has the burden of clearly bringing his case within It. 

As a general rule no presumption will be indulged 
in favor of the doctrine of lis pendens,** and a per¬ 
son claiming the benefit of the rule has the bur¬ 
den of clearly bringing his case within it.*7 How¬ 
ever, it has been held that a purchaser of real prop¬ 
erty is conclusively presumed to have knowledge of 
a duly recorded lis pendens.** Actual notice will 
not be presumed, but must be proved by the party 
claiming the existence thereof,** although the fact 
of notice may be inferred from circumstances as 
well as proved by direct evidence.^* 

While it has been held that compliance with the 
statutes as to notice of pendency of an action is not 
presumed and must be proved,^^ it has also been 
held that, in the absence of any allegation that a 
lis pendens was not filed, there is a presumption 
that a lis pendens was filed pursuant to statute.** 
If a purchaser pendente lite believes he is entitled 
to protection under a lis pendens statute as a good 
faith or innocent purchaser for value, it is incum¬ 
bent on him to establish that fact,** and the bur¬ 
den is not on the adverse party to prove that the 
purchase was made with notice of the filing of the 
suit claimed to be lis pendens.** It has been held 
that an innocent purchase is not established from 
the mere failure to file a notice, and a purchaser 
claiming to have no notice must show that he did 


30. Ala.—Jackson v. American Bank 
& Trust Co., 172 So. 600, 283 Ala. 
486. 

AbflMLoe of service 
It has been held that, where de¬ 
fendant pleads Us pendens, plaintiff 
may not set up the absence of serv¬ 
ice in the suit begun by defendant, 
where there Is nothing in the record 
to sustain plaintiff’s statement that 
defendants in the suit were not serv¬ 
ed.—Bocco V. Chicago City Bank & 
Trust Co., 272 IlLApp. 803. 

Actual knowledge 
In an action against a purchaser 
pendente lite to set aside a convey¬ 
ance to him, a complaint alleging 
not only the existence of notice of 
lis pendens, but also defendant's ac¬ 
tual knowledge of plaintiffs rights 
and equities, is not demurrable.— 
Gtoodson V. Ijehmon, 85 S.E.2d 623, 
225 N.G. 514. 

Original bill in nature of sup]>la. 
mental bUl will lie to enforce a 
decree in equity, awarding complain¬ 
ant a Hen on property, against the 
purchaser thereof, who was not a 


party to the original suit, where the 
lis pendens in the original suit was 
regularly filed and recorded and the 
bill expressly avers that such pur¬ 
chaser dealt with the property with 
notice of the lien.—Ark-Ala Lumber 
Co V. PoweU, 105 So. 5818, 213 Ala, 
591. 

31. N.C.—^Todd V Outlaw, 79 N.C. 
235. 

38 C.J. p 66 note 29. 

32. N.J.—Workingmen’s Building & 
Loan Ass’n of City of 17ewark v. 
Hunger. 175 A. 810, 12 N.J.Misc. 
810. 

33. Tenn.—Staples v. White, 12 S. 
W. 339, 88 Texm. 30. 

34. Ind.—Elirkham v. Moore, 65 N*. 
E. 1042, 30 IndApp. 549. 

35. Ky.—P. A. Stark Piano Co. V. 
Fannin, 279 S.W. 1080, 212 Ky. 
640. 

3A N.T.—Leitch v. W^, 48 NT- 
685. 

Tex.—^Burke-Simmons Co. v. Konz,' 
Civ.App., 178 S.W. 587. I 
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37. Tenn.—^Hammock v. Qualls, 201 
e.W. 517, 139 Tenn. 388. 

38 C.J. p 66 note 33. 

38. Conn.—^Bristol Lumber Co. r. 
Dery, 157 A, 640. 114 Conn. 88. 

39. Wash,—^Pacific Mfg. Co. T. 
Brown, 86 P. 273, 8 Wash. 347. 

38 C J. p 10 note 50. 

40. W.Va—Wick v. Dawson, 37 S.E. 
689. 48 W.Va. 69. 

38 C J. p 10 note 51. 

41. CaL—Head v. Pordyce, 17 CaL 
149. 

38 C.J. p 66 note 34. 

48. Wash —^Phillips v. Thompson. 
131 P. 461, 73 Wash. 78, L.RA. 
1918F 699, Ann.Casl914D 672. 

43. N.C.—Whitehurst v. Abbott, 83 
S.E.2d 129. 225 N.C. 1, 159 A.L.R. 
380. 

Tex.—Hartel v. Disbman, 145 SW.2d 
865, 136 Tex. 600—Waitz v. Uvalde 
Rock Asphalt Co., Civ.App., 58 S. 
W2d 884. 

44b Tex.—^Hartel v. Dishman, 145 S; 
W.2d 865. 136 Tex. 600. 
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not know of the action and relied on the record ti- 
tle45 

Ordinarily a presumption exists that all persons 
entering on possession of premises after the insti¬ 
tution of an action for recovery thereof enter under 
defendant or the former occupant,and such a per¬ 
son entering into possession has the burden of 
showing that the possession is rightful, and under 
a title that has not been determined in the action, 

and not collusive.^7 

Admissibility. The record of the action or suit, 
pleadings filed therein, and judgment or decree ren¬ 
dered are admissible as evidence.^® A notice of 
pendency may be introduced in evidence in the ac¬ 
tion or suit to which it relates, being material for 
the purpose of framing the judgment or decree if 
rendered for the party entitled to the benefit of the 
lis pendens.4® Where service of summons is by 
publication, the newspaper in which the publica¬ 
tion is printed, when aided by the production of the 
order and extrinsic proof that the paper was regu¬ 
larly issued as contemplated by it, is competent evi¬ 
dence to show the pendency of the suit®® After 
the lapse of a long period of time, and where the 
parties interested or taking part in the transactions 
are dead, and there is almost total destruction of 
all records bearing on the question, it has been held 
that the evidence of a witness as to declarations 
niade bir his parent was admissible to establish 
the bringing of a suit in a certain county and its 
transfer to another county, it appearing that such 
witness participated in the partition accomplished 
by the suit and there being other facts tending to 
establish his credibility.®^ 

Sufficiency and conclusiveness. The rules gov¬ 
erning the weight and sufiiciency of evidence in civil 
actions generally have been applied to actions in¬ 
volving the doctrine of lis pendens.®^ The best evi¬ 


§ 58 

dence of the filing of a notice of lis pendens is a 
copy of the notice certified by the register of 
deeds,®® and such a copy with the register’s certifi¬ 
cate attached but without a seal, it being stated that 
the register has no official seal, has been held to 
constitute sufficient proof of the filing of the no¬ 
tice.®^ Where the application of the doctrine de¬ 
pends on the service of process, and plaintiff files 
proof of service of a summons and complaint with 
the papers composing the judgment roll as he is 
required to do, he is concluded by such proof as 
to the time when the action was commenced.®® 
Similarly, where a summons in a suit is lost and 
there is no showing of the manner in which it was 
served aside from the original papers and journal 
entries, and it appears from a motion to set aside 
the service and supporting affidavits that the sum¬ 
mons was served on a certain date, such date will 
be accepted as the date of service although the 
process is alleged in the motion to have been served 
improperly.®® 

The filing of a lis pendens notice many years be¬ 
fore is not established by evidence of an index to 
sudi notice when there is no evidence of the con¬ 
tents of the notice except the names of the parties, 
the date of filing, and the premises affected, and 
when there is no proof that a record was ever 
made.®7 The presumption arising from the recitals 
in the decree that the petition in an equity suit de¬ 
scribed the land embraced in the decree, so as to be 
lis pendens, is not overcome by extrinsic evidence 
not based on independent recollection of the sub¬ 
ject®® An affidavit stating that the '^summons, a 
printed copy of which is hereto attached,” was duly 
published, and having attached to it a newspaper 
clipping containing a copy of the summons and al¬ 
so a copy of a due notice of lis pendens, following 
the summons, sufficiently shows due publication of 
the notice of lis pendens.®® 


45. Ky.—Syck v Hellier. 181 S.W. 

30. 140 Ky. 38i8. 

38 C J. p 66 note 35. 

48. Kan—Harrod v. Burke, 92 P. 

112'S. 76 Kan, 909, 123 Ani.S.R. 179. 
38 C.J. p 61 note 64. 

47. Cal.—Dresser v. Allen, 142 P. 
911, 25 CaLApp. 124. 

38 C.J. p 61 note 65. 

48. Cal.—^Partridge v. Skepard, 12 
F. 480, 71 Cal 470. 

38 C.J. p 66 note 36. 


49. Mont.—^Legrgat v. liegraat, 33 P. 
5, 13 Mont. 190. 

50l Ala—Doe v. Magree, 8 Ala. 570. 

61. Tex.—Jones v. Robb, 80 S.W. 
395, 35 Tex.Civ.App. 263. 

52. Cal.—^Foster v. Warren, 103 P. 
2d 591, 39 Cal.App.2d 470. 

Evidence keld sufficient to ostabUsli 
aotnal notice 

Cal.—^Poster V. Warren, supra. 

53. Wis —Carberry v. Benson, 18 
Wis. 489. 


54i Wis.—^Farmers' & Millers’ Bank 

V. Kldred, 20 Wis 196. 

55. N.T —^Burroughs v. Relger, 3 
AbbPr. 393 note, 12 How.Pr. 171. 

56. Wyo.—Walter v. Kressman, 169 
P. 3, 25 wyo. 292. 

57. US.—U. 6. V. Fletcher, D.C.S. 
D., 231 F. 326, affirmed 242 F. 818, 
155 C.C.A. 406. 

68 . Iowa—Citizens* Sav. Bank v. 

Stewart, 67 N.W. 95*7, 90 Iowa 467. 
59. Minn—singles v. Welles, 65 N. 

W. 117, 53 Minn. 197. 
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LIST. In many respects the word is well nnder- 
stood and has simple meanings.^ 

As a noun, A roll or catalogue;^ a simple series 
of names, etc., in brief form.^ 

As a verb. To enter or enroll in a list;^ to enter 
in an official list or schedulers to pnt into a list 
or catalogue registerenroll.* 

The word 'Qist” is frequently employed with ref¬ 
erence to the taxation of property, and in this con¬ 
nection see the C.J.S. title Taxation §§ 360, 390-401, 
462-470, also 61 C.J. p 566 note 85-p 567 note 6, 
p 623 note 7-p 628 note 2, p 710 note 65-p 725 note 
65. The listing of property with a broker as enti¬ 
tling the broker to compensation where a sale is 
made through his efforts is discussed in Brokers § 
6L 

Phrases employing the word are set out in the 
note.9 

LISTEB. Joseph Lister, English surgeon and 
founder of antiseptic suigeiy.^* From the name 
^Lister’' various words have been coined suggesting 
the methods first introduced by Lord Lister, a way 
of treating wounds to prevent sappuration.ii 

Listerian. A word derived from the name of Jo¬ 
seph lister,!* meaning of, or pertaining to. Lister- 
ism.!* 

Listerine, An antiseptic solution containing 
benzoic and boric acids, essential oils, etc.!^ 


Listerism, In surgery, the systematic use of an 
antiseptii^ as a carbolic-acid spray, on the field of 
operation, a method formerly practiced.!* 

Listerise, In medicine, to make antiseptic.!* 

LISTEBS. Persons whose duty it is to arrange a. 
list of taxpayers in a given district.!7 

LITE (litis, litigio). In Spanish, litigation.!* 

LITE FENDEINTE. See Pendente Lite post, also 4B 
C jr. p 781 notes 43-45. 

UTEBACY. State of being literate.!* Used in 
statutes prescribing the qualifications and disqualifi¬ 
cations of voters as meaning ability to read and!; 
write English see Elections § 26, 

LITEB.S. Letters; a term applied in old English 
law to various instruments in writing, public and 
private.*® 

UTEBAS PATENTES BEQIS non EBENT' 
VACUAB. See 38 C. J. p 67 note 14. 

UTEBAL. According to language; following ex¬ 
pressions in words.*! 

Phrases employing the word are set out in the^ 
note.** 

UTEBABY. a generic term,** without legal sig¬ 
nification,*^ which is to be taken in its ordinary 


1- Tex.—Eadane v. Clark, CivApp., 
134 S.W.2d 448. 4<55. 

8. N.H.—Homer v. ClUey, 14 N.H. 
85, 100. 

3. Ark.—Cbiles ▼. State, 45 Ark. 
143, 147. 

Neb.—State v Cronin, 108 N.W. 086, 
087, 76 Neb. 738. 

4. Neb—Baldrige v. Flothow, 243 
N.W. 414. 417. 123 Neb. 218. 

& Neb.—Baldrige v. Flotbow, su- 
preu 

6. Neb.—^BaJdrigre v. Plothow, su¬ 
pra. 

7. Neb.—Baldnge v. Plotbow, su¬ 
pra, 

8. Neb —^Baldnge v. Flotbow, su¬ 
pra. 

5. Fbzases 

(1) ^‘Circulation lists'* compared 
with "circulation" see 14 C.JS. p 
1122 note 40. 

(2) "Civil list” see 14 C.J.S. p 1166 
note 84. 

(3) "Grand list" see 38 C.J.S. p 
077 note 8 (10). 

(4) "List of Jurors” or "Jury list" 
generally see Junes S§ 155-163; In 


criminal cases see the title Index 
to the title Cnminal iLaw. 

(5) "List price” as equivalent to 
"official price.”—A- W. Feeser, Inc., 
v. American Can Co., l).C.Md., 2 F. 
Supp. 561, 566. 

(6) "List of witnesses" in cnmi¬ 
nal cases see the title index to the 
title Cnminal liaw. 

(7) "Quoting list" described as 
a list containing the names of per¬ 
sons to whom a dealer quotes prices 
with the expectation of doing busi¬ 
ness with them.—Torsch v. Dell, 41 
A. 903, 88 Md. 459. 

10. Encyclopaedia Bntanmca. 

11- U.S.—^Lambert Pharmacal Co. v. 
Bolton Chemical Corp., D.C.N.r., 
219 F. 325, 327. 

12. TJ S.—^Lambert Pharmacal Co. v. 
Bolton Chemical Corp, supra. 

13. Webster New IntD. 

14- Webster New IntD. 

15. Webster New IntD. 

16. Webster New IntD. 

17. Vt—^Taylor ▼. Moore, 21 A, 919, 
930, 63 Vt 6t). 
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13i Escrlche Diccionario. 

19. Webster New IntD. 

20. Black L.D. 

Phrases, expressions, or terms em¬ 
ploying the word "literse” as to whldn 
there have been no recent adjudica¬ 
tions or applications see 38 O.J. p 67* 
note 13. 

21. Black L.D. 

22. Phrases 

(1) "Literal contract" see Con¬ 
tracts 6 10 

(2) "Literal construction" as an¬ 
other name for "strict construction"" 
see 16 CJS p 1515 note 68. 

(3) "Literal Interpretation" gen¬ 
erally see 48 C.J.S. p 112 note 23, and, 
with reference to the interpretation* 
of statutes see the CJ.S. title Stat¬ 
utes S 323, also 59 C.J. p 964 notes- 
47, 68, 59 

(4) ' "Literal proof;” in the civih 
law, written evidence.—^Black L.D. 

23. N.T.—Carpenter v. HlstoncaL 
Soc, 2 Dem.Surr. 574, 576. 

24. Ind.—^Indianapolis v. McLeana 81 
Ind. 328, 332. 
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usual meaning,and signifying pertaining to let- 
-ters or literatTire.26 

Phrases employing the word are set out in the 
note.^^ 

XITEBATI7BE. A class of writings, distingnished 
by beauty of style or expression, as poetiy, essays, 
history, in distinction from scientific treatises and 
works, which contain positive knowledge.28 The 
term has been held to embrace "history” see 40 C. 
J.S. p 403 note 81. The printing and distributing 
of obscene literature as an offense is discussed in 
the C.J.S. title Obscenity § 7, also 46 C.J. p 857 
note 80. Por use of the term in federal statutes 
stating the conditions on which mailable matter may 
he admitted to second-class mail see the C.J.S. title 
Post Office § 20. 

UTHABG’E. An oxide of lead;^9 more specifically 
described as a fused form of lead protoxide, chem¬ 
ically designated as ‘T’bO.”^^ It is used as a pipe 
•cement which is applied to the threads in the pipe 
and on the inside of the fittings.31- 

TJTHOGtBAPH. a print from a drawing on 
atone a figure made by impression.33 


LITHOQ'EAFHIO. Made by lithography; of or 
pertaining to lithography.®^ 

LITHOGEAFHY. The art of making a picture, de¬ 
sign, or writing upon stone in such a manner that 
ink impressions can be taken from the work, and 
of producing such impressions by a process analo¬ 
gous to ordinary printing.®® "Lithography^^ has 
been distinguished from "decalcomania process” see 
26 C.J.S. p 32 note 51. 

Photolithography, the art of fixing on the surface 
of a lithographic stone by the SigeDisy of the action 
of light upon bichromated gelatin combined with 
albumen, and by other manipulations, an image suit¬ 
able for reproduction in ink by impression in the 
manner of an ordinary lithograph.®® 

LITHOFONE or LITHOFOEE. A chemical com¬ 
pound;®'^ a pigment or paint.®® ^Tithofone” (or 
^Tithopone”) is used as a paint or pigment®® in the 
manufacture of paint, lacquers, enamels, oil cloth, 

and linoleum.40 

LITIGANT. A party to a lawsuit.'®! 

LITIGANTE. In Spanish law, a litigant.^® 


■US. Ind.—^Indianapolis v. McLean, 
supra. 

38 €.jr. p 68 note 24, 

aa Okl.—Watton v. Cruce, 148 P. 

1152, 1153, 44 Okl. 186. 

3*8 C.J. p 68 note 'Sd. 

■UT. Plunges 

(1) “Literary and scientific socie¬ 
ties*' as exempt from taxation see 
the C.J.S. title Taxation S ®99. also 
61 C.J. p 505 notes 82-85. 

(2) “Literary composition" see 
Copyright and Literary Property S 
26. 

(3) “Literary corporations” see 
Corporations $ 22 c note 48. 

(4) “Literary property" see Copy¬ 
right and Literary Property S 8. 

(<5) '^Literary work." described as 
something Intended to afford either 
information and instruction, or pleas¬ 
ure, in the form of literary enjoy¬ 
ment.—-Hollinbrake v. Truswell. 1894, 
3 Oh. 420, 428—88 C J. p 68 note 27. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 8:8 C,J. p 69 notes 29- 
3>3. 

28. Ohio.—State v- Long, 19 Ohio N. 
P.,N.S.. 87. 

29- U.S.—Jenkins v. Johnson, C.C.N. 
Y.. 18 F.Cas No.7,271, 9 Blatchf. 
616, 519. 

Idaho—-Wozmak v. Stoner Meat 
Co, 65 P.2d 768, 57 Idaho 439. 
ai. Idaho—Wozmak v. Stoner Meat 
Co., supra. 


32. U.S.—Arthur v. Moller, NT., 97 

U.S. 365, 868, 24 L.Bd. 1046. 

33. U.S—Arthur v. Moller, supra. 

34. Webster New Int.D. 

Phrgaes as to which more recent 
adjudications have not been found 
see 38 C.J. p 68 note 44. 

35. US—^U. S. V. O. G. Hempstead 

& Son, C.CPa, 159 F. 290, 291. 

Processes described 

In the first process the stone is 
prepared by grinding to give it a 
grained nr slightly roughened sur^ 
face, on which the design is drawn 
with a lithographic cr^-on precise¬ 
ly as it is to appear in print, but re¬ 
versed; or the surface is smoothed, 
and the design is made with pen or 
brush in lithographic ink. 'When the 
drawing is flmshed, the stone is 
etched with dilute nitnc acid, and 
then flooded with nitnc-acid and 
gum-arabic solutions combmed. The 
acid decomposes the soap of the 
crayon or ink, and leaves the marked 
surface of the stone in a chemical 
condition that fits it to absorb fatty 
inks. The gum water, on the other 
hand, covers with an adherent film 
all those parts of the surface of the 
stone which have been left untouched 
by the crayon or ink. The stone is 
then passed to the printer, who 
"washes out" the picture wilk tur¬ 
pentine, aJRer which the image ap¬ 
pears faintly defined in whita To 
print from it an inking roller Is now I 
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passed over the stone. The wet 
gummed surface resists the ink and 
remains clean, while the design takes 
up the ink and readily gives it back 
to paper under pressure m the press. 
The design may be put upon the 
stone by direct drawing, by transfer 
from paper or from another stone, by 
engraving, or by transfer from a 
photograph.—^Rotograph Co. v. U. S., 
1 Ct.Cust.App. 82, 85, 

33. U.S.—Rotograph Co. v. U. B» 
supra. 

37. N.Y.—^Neuberg v. Avery F. 

Payne Co.. 87 N.T.S.2d 366, i367. 
Compoeitlon 

“Lithofone" is composed of about 
seventy per cent of sulphate of 
barytes and thirty per cent of sulph¬ 
ate of zinc.—Gabriel & Schall v. U. 
S., N.T., 123 F. 296, 59 C.CJL 352. 
33. N.Y.—^Neuberg v. Avery F. 

Pajme Co, 37 N.Y.S.2d 366, 867. 
More spedfloally desozibed 

“Lithofone,** when dry, is a white 
pigment, and, when ground in oil, a 
white paint, containing zinc and not 
containing lead.—C^bnel & Schall v. 
U. S. N.Y., 123 F. 296, 59 CX3.A. 852. 

39. U.S.—Gabriel & Schall v. U. S.* 
supra. 

N.Y.—Neuberg v. Avery F. Payne 
Co., 37 N.TS.2d 366, 367. 

40. N.Y.—^Neuberg v. Avery F, 

Payne Co, supra. 

41. Black L.D. 

42. Eiscriche Biccionarlo. 
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LITZQ’ATE. To bziog into or engage in litigation; 
the act of eariTing on a Btiit in a law conrt; a jn- 
dicial contest; hence, any controyeisy that must be 
decided on evidence.^^ 

LITIGATION. Defined and discussed see Actions 

§lf. 

UTIGIOSO. The Spanish word for ^^tigious/’^^ 
and defined as that which is in dispute in a suit.^^ 

LrriGIOUS. That which is the subject of a suit or 
action.^6 

LCTIGOSA IGNOBANTIA JUBIS BST FOTIOS 
QI7AM SGIHNTIA See 38 CJ. p 69 note 71. 

LmSGONSOBTE. In Spanish law, a joint party.^7 

IJTISCK>NT£STAOION. In Spanish law, a term 
for defendant's pleading.^® 

UTISEXFBNSAS. In Spanish law, the costs of 
litigation.^® 

UnS NOMEN OMNEN ACTIONEM SIGNIFI- 
CAT, SIVE IN BEM, SIVE IN FEBSONAM SIT. 
See 38 C. J. p 69 note 76. 

LITISFENDENCIA. In Spanish law, lis pendens, 
the pendency of a suit.®® 

UTBE. As a measure of capacity see the C.J.S. 


title Weights and Measures § 1, also 38 C.J. p 69 
notes 77, 78. 

LITTLE. An uncertain term,®^ meaning small in 
size or extent.®^ 

LITTOBAL. A word derived from "litus,”®® used 
in describing the rights of the upland owners along 
the seashore and tidelands,®^ or to characterize 
lands bordering upon a lake or the sea.®® 

LITUS. A Latin word meaning the seashore.®® 

Lit^tlus mofis. According to the civil law, that 
part of the shore bounded by the extreme limit to 
which the highest natural tides extend ;®7 but this 
definition of the civil law is clearly not the rule of 
the common law, under which the seashore, or litus 
maris, is that part of the shore bounded or limited 
by the line of the medium high tide between the 
springs and the neaps.®® 

urns EST QUOnSQIJE maximus fluctus 
A MAB I FEBVENIT. See 38 C.J. p 70 note 96. 

LIVE. 

As a Verb 

The verb ^fiive" has been defined as meaning to 
acquire a livelihood;®® to be maintained in life;®® 
to continue in being; to remain or be kept alive;®^ 
to subsist with, on, or by.®® Also to abide;®® to 
dwell;®® to have a settled residence in any place;®® 


43. rT-J.—^In re Loudenslaerer’s Es¬ 
tate, N.J.Preros:. 167 A. 194, 19S, 18 
NJJBa. 418. 

Flirases nslng 'OltUrated** 

(1) **Liitlgated facts" see 85 GJ.S. 
p 386 note 87. 

(2) "Litigated motions" see the C. 
J.S. title Motions and Orders S 2, 
also 42 C.J, p 465 note 26. 

44. Tex.—White V. Gay, 1 Tex. 384, 
387, 389. 

45. Tex.—White v. Gay, supra. 

40. Black L.B. 

litigious light” 

This term is defined in Champerty 
and Maintenance S 8. 

Mutlfflons thing*’ 

(1) A thing about which there is a 
dispute.—White v. Gay, supra. 

(2) A thing concerning which there 
exists a suit and a contestation — 
Prevost V. Johnson, 9 Mart., La., 128, 
183. 

47. Bscriche Diccionario. 

40. Bscnche Diccionario. 

40. Bscriche Diccionario. 

50. Escriche Diccionario. 

51. N.H.—State v. CaU, 48 N.H. 126, 
182. 


62. Webster New Int.D. 

Phrases 

(1) “Little more than." 

ITjS—^M arsh v. U. S., D.C.Cal., 16 P. 
Oas.No. 9,120. 

La.—Pierce v. Lefort, 200 So. 801, 
803. 197 La. 1. 

<2) Other phrases as to which 
more recent adjudications have not 
been found see 38 O.J. p 69 notes 80- 
35. ^ 

50. Alaska—Sutter v. Heckman, 1 
Alaska 188, 192. 

54. Alaska—Sutter v. Heckman, su* 
pra 

Phrases 

(1) “Littoral and aoiuatlc rights" 
defined see 6 CJ.S. p 143 note 9'5. 

(2) 'Liittoral owner" defined and 
distinguished A:om “ripanan owner" 
see the C.J.S. title Navigable Waters 
5 63. 

<3) “Riparian and littoral rights" 
in connection with navigable waters 
see the C.J.S. title Navigable Waters 
§§ 61-87, also 45 G.J. p 490 note 27— 
p 534 note 60. 

55. Mont.—^Mettler v. Ames Realty 
Oo., 201 P. 702, 703, 61 Mont. 152. 

56. Alaska—Sutter v. Heckman, 1, 

Alaska 188, 192. I 
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57. Eng.—Attorney General v. 

Chambers, 4 De G. M. & G. 206, 
213, 58 Eng.Gh. 159, 48 Reprint 486, 
17 E.RC. 555 

sa Eng.—Attorney General t. 

Chambers, supra 
38 C J. p 69 note 94. 

59. Colo.—^Trozzo v. People, 117 P. 

150, 166, 51 Colo. 328. 

SO, Colo.—^Trozzo v. People, supra 
&l. Century D. 

SC.—See Heating v. Reynolds, 1 B. 
CJj. 80, 87. 

62i Colo.—^Trozzo v. People, 117 P. 

150, 166, 61 Colo. 323. 

88 C.J. p 70 note '2. 
ea US —Powers v. U. S., Mich., 119 
P. 562, 565, 56 CC.A 128. 

Cal—^Leroux v. Industrial Accident 
Commission of Califorma, 3'5 P.2d 
624, 626, 140 CalApp. 569. 

Phrase 

“To live in a place" Is to reside 
there; to abide there.—^Leroux v. In¬ 
dustrial Accident Commission of Cal¬ 
ifornia supra 

64. Cal—^Leroux v. Industrial Acci¬ 
dent Commission of California su¬ 
pra 

38 C.J. p 70 note 4. 

es. Iowa—Hinds v. Hinda 1 Iowa 
86, 41. 
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to have one's home or domicileto reside.<>7 
While it has been held that the word ^^yes" is, in 
A strict sense, inapplicable to a corporation,the 
participle is frequently used in connection with cor¬ 
porations in the sense of existing, snrviying, or 
continuing in operation, as stated izifra p 636 note 
97. 

‘^ve" is synonymous with "dwell” see 28 C-J.S. 
p 599 note 67, and "reside.”^^ It has also been said 
that these words are usually equivalent and con¬ 
vertible terms.^O ^'lives'' is the equivalent of "res- 
idence,”7i but it has been hdld that ^^ved” is not 
synonymous with "residence.”^^ 

As an Adjective 

As an adjective, ^Tive” means alive; living; not 

dead.7e 

Livs stock. Domestic animals used or raised on a 
farm, especially those kept for profit.?^ The term 
is usually applied only to the more ordinary forms 
of domesticated animals, such as cattle, sheep, hogs, 
and horses,^^ although in its generic sense it is ap¬ 
plicable to all domestic animals,^^ and has been 
held to include fur-bearing animals domesticated 
and raised in captivity.77 

Other phrases employing the word ^^ve” as an 
adjective are set out in the note."^^ 


Living 

Depending on its use, the word ^Tiiving” may be a 
verbal noun, a participial adjective, or the present 
participle of the verb “to live.” 

-As a Noun. Life viewed as a condition, en¬ 
dowment, or function; the fact of being or oontinn- 
ing in life; the state of one that livesalso live¬ 
lihood; maintenance; means of living; subsist^ 
ence; sustenance.^0 Strictly speaking, the term 
^Tiving’' imjdies a state of existence,^! the literal 
significance being the pecuniary resources by means 
of which one Hves.^^ 

The term has been distorted to include the place 
where one abides.s^ It implies a fixed, regular, es¬ 
tablished place of abode or residence with the idea 
of at least relative permanency, as distinguished 
from mere temporary or transitory presence at a 
particular place for a brief time and a limited pur^ 
pose.84 

In the Angelican churchy a benefice, or the reve¬ 
nue derived from it; sometimes the parish to which 
it is attached.S5 

-As a Participle. As a participle, 'living” 

means alive; that lives or has life; that now 
lives; not dead;86 having li£e;87 fjie state or 


661 Ala.—Allffood v. Williams, 8 So. 
722. 728, 92 Ala. «551. 

38 C.J. p 70 note 6. 

67. U.S.—^Powers v. U. S , Mich., 119 
F. &62, 565, 56 C.C.A. 128. 

Cal.—^Lerouz v Industrial Accident 
Commission of California, 35 P.2d 
624, <626, 140 CaLApp 569. 

68L Ont.—Westover v. Turner. 26 17. 
aC.P. 610, 614. 

69. Cal.—^Lieroux v. Industrial Acci¬ 
dent Commission of California, 35 
P.2d 624, 6*26, 140 CaLApp 669. 

in.—^People V Carman, 52 NE.2d 197, 
199. 885 Ill. 23. 

Mass.-—Shaw v. Shaw, 98 Mass. 158, 
159. 

TO, Cal.—^Lerouz v. Industrial Acci¬ 
dent Commission of California, 36 
P.2d 624, 62i6. 140 Cal-APP. 569 

71. Iowa.—Cover v. Hatten, 113 N. 
W. 470, 471, 136 Iowa 63. 

7& Mass.—Sampson v. Sampson, 112 
84, 88. 228 Mass. 451. 

73. Webster New IntD. 

74. U.S.—In re Dunkly, D C.CaL. -64 
FjSupp. 10, 11. 

Cal.—Boland v. Cecil, 150 P.2d 819, 
322, 65 Cal.App 2d 832. 

Tenn—^Howard & Herrin v. Nash¬ 
ville, C & St. L. By Co., '284 S.W. 
894. 896. 153 Tenn. 649, 46 A.L..B. 
1630. 

38 C.J. p 70 note 12. 1 


75. Idaho.—^Meader v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board, 136 P2d 
984, 987, 64 Idaho 716. 

Said not Included 

It has been held that fish are not 
recognized as live stock since they 
are not considered as domestic but 
are regarded in law as ferae naturae. 
—^In re Dunkly, D.C.CaJ, 64 F.Supp. 
10 , 11 . 

76. Idaho.—^Meader v. Unemploy¬ 
ment Compensation Division of In¬ 
dustrial Accident Board, 136 P2d 
984, 987, 64 Idaho 716. 

77- U S.—Fromm Bros v. United 
States, D.C.W1S., 85 F.Supp. 145, 
147 

78. Phrases 

(1) “Iiive and dead stock" see 25 
C J S. p 1016 note 69. 

(2) *'X*ive load capacity” see 12 C. 
JS. p 1118 note 99.1. 

(3) “Live oil*’ defined as oil that 
has gas in it—Crow v. Continental 
Oil Co., C.CATez., 100 F.2d 292, 293. 
“Dead oil*' see Creosote 21 C.J.S. p 
1148 note 17. 

(4) “lilve parking" defined with 
reference to vehicles see Highways 
§ 233, with reference to motor vehi¬ 
cles see Motor Vehicles 8 8. 

(6) “Live storage" contrasted with 
“dead storage*' see 25 C.J.S. p 1016 
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note 58. With reference to automo¬ 
biles see the C.J.S. title Motor Ve¬ 
hicles 5 724, also 38 C.J. P 85 note 36. 

(6) “Live wire" see Electricity 8 1 
b. 

(7) Other phrases as to which 
more recent adjudications have not 
been found see 3'8 O.J. p 70 notes 16- 
18. 

79. Webster New Int.D. 

80. Webster New Int.D. 

81. Cal—^Leroux v. Industrial Ac¬ 
cident Commission of California, 85 
P.2d 624, 626, 140 CalApp. 669. 

88. Cal—^Leroux v. Industrial Acci¬ 
dent Commission of Califorma, su¬ 
pra. 

83. Cal.—^Leroux v. Industrial Acci¬ 
dent Commission of California, su¬ 
pra. 

84. Cal.—Leroux v. Industrial Acci¬ 
dent Commission of Cahfomla, su¬ 
pra. 

85. Standard D. 

38 C.J. p 112 note 6. 

88. Mass.—^Pearce v. Atwood, 18 
Mass. 324, 840. 

38 C.J.P 112 note 7. 

87. N.T.—In re Wells’ Will, 221 N. 

T.S. 714, 719, 129 Misc. 447. 

Am ordinarily used 
The word “living" as ordinarily 
used, without anything in the con- 
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quality of heing alive sabsisting.^d Also abid¬ 
ing having a domicile;^! having one^s home;^* 
residing and even sojcnimizig,^^ althongh often 
the sense in which the word is used implies perma¬ 
nency and continuity.^® The word ^'living^' in com¬ 
mon speech is not confined to individuals, but is 
equally applicable to things.^® It is frequently em¬ 
ployed in connection with societies, institutions, and 
corporations, and is used in the sense of existing, 
surviving^ or continuing in operation.®^ 

'‘living*' has been held equivalent to, or synony¬ 
mous with, “be" see 10 C. J.S. p 215 note 97, and has 
been distinguished from “being" see 10 CJ’.S. p 216 
note 43. It haa been held not synonymous with 
“residing."®® 

Por the meanings attributed to the word '‘living’* 
when used in a will see the C J.S. title Wills § 729, 
also 69 C.J. p 331 note 31-p 332 note 32. 

Phrases employing the participle '‘living" are set 
out in the note.®® 

LIVEIiIHOOD. Means of supporting life; the 
goods which maintain one; subsistence; support; 
income; revenue.^ 
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LIVELT. Active; animated; brisk; energetic;, 
full of life; spirited; vivacious.® 

LIV1BB. In vertebrates, a large, very vascular 
glandular organ which secretes bile and causes im¬ 
portant changes in many of the substances con¬ 
tained in the blood which passes through it, espe¬ 
cially by converting sugars into glycogen, and in. 
forming urea.® 

LIVEEY. In English law, delivery of possession 
of their lands to the king’s tenants in capita or ten¬ 
ants by knight’s service.^ A writ which may be* 
sued out by a ward in chivalry, on reaching his ma¬ 
jority, to obtain delivery of the possession of his 
lands out of the hands of the guardian.® 

In a different sense, the word is defined as mean¬ 
ing the keeping of horses, and hence of vehicles,, 
boats, etc., in readiness to be hired; the state of 
being so kept; the feedmg, stabling, and care of 
horses for pay; boarding.® 

Phrases employing the word are set out in the* 
note.^ 


taxt to Qualify its meaning; algnl- 
Ues such as are living at the time 
of speaking or writing, in contradis¬ 
tinction to those who are not.—Bry¬ 
ant V. Flanders, 87 K.K 574, 575, 201 
Mass. 378. 

881 N.T.—In re Wells’ Will, 221 17. 
T.S. 714, 718, 129 Misc. 447. 

89. N.T.—KendaU v. Miller, 47 How. 

Pr. 446, 449. 

38 G J. p 112 note 8. 

8a U.S.—^Mutual Ben. Life Ins. Co. 
V Robison, Iowa, 58 F. 723, 732, 7 
O.C.A. 444, 22 LH.A. 825. 

91. Ala.—Allgood V. WllUamsr 9 So. 

722, 723, 92 Ala. 651. 

38 C.J. p 112 note 10. 

92i Ala.—^Allgood v. Williams, 8 So. 
722, 723, 92 Ala. 551. 

93. U.S.—^Mutual Ben. Life Ins. Co. 
V, Robison, Iowa, 58 F 723, 782, 7 
CCA. 444, 22 LR.A. 825. 

38 O.J. p 112 note 12. 

94. U.S.—Mutual Ben. Life Ins. Co. i 

V. Robison, supza. J 


96- Ind—Parke County ▼. Wagner, 
88 N.K 171. 173, 138 Ind. >609. 

38 C.J. p 112 note 14. 

9a N’T.—In re LydigTs Estate, 260 
N.T.S. 147, 149, 150, 145 Misc. 321. 

97. Nr.Tw—^In pe Lydig’s Estate, su¬ 
pra. 

9a NT.Y.—^Paltrovitch v. Ph<Biiix Ins. 

Co., 28 N.T.S. 38, 40, 68 Hun 804. 
99. Phxasaa 

(1) **Living apart” as not grounds 
for divorce see Divorce § 42. 

(2) “Living green trees" distin¬ 
guished from “dead and down tim¬ 
ber" see 25 C.JJ3. p 1015 note 64. 

(3) “Living heirs" see 39 aJ.S. p 
865 note 70 (29). 

<4) “Living in adultery” as a crime 
see Lewdness 5 2; as a cause for di¬ 
vorce see Divorce S 21. 

(5) “Living in a state of cohabi¬ 
tation and adultery" or ‘aiving to¬ 
gether in adultery or fornication" as 
a crime see Lewdness § 2. 

(6) “Living issue" see 48 C.J.B p 
788 note 29. 


(7) Other phrases as to which more 
recent adjudications have not been 
found see 38 C.J. p 112 note IfS-ip 113. 
note 47. 

1- Webster New Int.D. 

38 C J. p 70 note 20. 
a Webster New Int.D. 

‘CCiively trot” 

N.T.—Crocker v. Knickerbocker Ice 
Co., 92 N.T. 652. 

3m Webster New Int.D. 

"Billoiui attack” not ”llver disease” 
Tex.—Knights and Ladies of Secur¬ 
ity V. Russell, Civ.App., 209 S.W. 
766. 

4. Black L D. 
a Black L.D. 

a N.J.—^Biehler v. Great Amencam 
Indemnity Co, 21 A.2d 22*5, 226, 127 
NJLaw 114. 

7. PhraBes 

(1) ’^Livery of seizin" see Deeds 9* 

6 . 

(2) 'ILlvery stable" defined see* 
Livery-stable Keepers S 1- 

(3) “Livery stock" see Invery- 
stable Keepers 9 
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§1 


LIVERY-STABLE KEEPERS 

This Title includes regulati<Mi and conduct of the buaness of stabling, feeding, and caring for horses 
for compensation, or of keeping horses, or vehicles for hire; and mutual rights, duties, and liabilities of 
keq>ers of such staUes and those dealing with them. 

Maitten not in this Title, treated dsewhere in ibis work, lee DescrivtiTe-Wora Index 

Analysis 


§ 1. Definitions—p 637 

2. Regulation and control—p 638 

3. Licenses and taxes—639 

4. Compensation—639 

5. Lien—^p 640 

6. -Property subject—p 640 

7. -Charges for which lien may be had—p 641 

8. -Priorities—p 641 

9. -Waiver and release—^p 641 

10. -Notice and claim of Hen—642 

11. -Enforcement of lien—^p 642 

12. Duties and Uabilities of Hvery-stable keepers as to property left in their custody 

—p643 

13. -Nature, extent, and duration of the relation—p 643 

14. -Care required and negligence-^ 643 

15 . Actions—644 

16. Duties and liabilities of livery-stable keepers as to horses, vehicles, or equipment 

let to customer—p 645 

17. -Injuries occasioned by horse—^p 645 

18. -Injuries due to defects in vehicle—p 647 

19. -Injuries due to neglect or incompetency of driver—p 647 

20. -Actions—^p 647 

21. Duties and Uabilities of hirer—^p 649 

22. Penalties for violating regulations—p 651 

23. Offenses by livery-stable keepers—p 651 

24. Offenses by hirer of horses and vehicles—^p 651 

See also descriptive word index in the back of this Volume 


§ 1. Definitions 

A livery stable Is a building where horses or vehicles 
are kept and let for hire, and a keeper Is one who keeps 
a livery stable as a business. 

A livery stable is a building where horses or ve¬ 
hicles are kept or let for hire.i A keeper is one who 
keeps a livery stable as a business.^ 

Feed stable includes the stable of a person who 


had exposed a sign^ and who let stalls at a certain 
price per day to those desiring their use, and where 
a person renting a stall could either supply the food 
for the stock or the owner would furnish it from 
his store, charging only its market value, and where 
the stable was locked at night by the owner, and 
no stock was permitted to be taken out until both 
the stall rent and the account for food furnished 
had been paid.^ 


X. Cite.—^Elliott V. HodffBon, 65 S.E. 2. Ga—^Elliott v. Hodgrson, supra. 3. Miss.—^Morgan v. Stat^ 1 So. 749^ 
405, 133 Ga. 209, 1*34 Ani.S.R. 206. 38 C.J. p 73 note 6. 64 Miss. 511, 613. 

38 C.J. p 73 note 1. 
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§ 1 


Livery stock. “Livery stock” is a term suffi¬ 
ciently expressive to include all the property used 
in a livery business.** 

Garage and livery stable compared and distin¬ 
guished. The public garage is the modem substi¬ 
tute for the livery stable,5 and a certain analogy 
between them has been recognized by the courts.® 
The terms “garage” and “stable” are not, however, 
synonymous^ 

§ 2. Regulation and Control 

a. In general 

b. Location 

a. In General 

The business of conducting a livery stabie is a prop¬ 
er subject of poiice reguiation, and the legisiature may 
delegate the power to municipal corporations. 

The business of conducting a livery stable, while 
in and of itself legitimate and beneficial, is one of 
a class peculiarly the subject of police regulation;® 
and the power to direct the location and to regulate 
the use and construction of livery stables within 
their limits may be delegated by the legislature to 
municipal corporations.® The power of regulation 
when conferred on the municipality must be exer¬ 
cised by it and cannot be delegated to any other 
body or authority.^® 

A provision of a municipal charter giving a mu¬ 
nicipal board power to make, ordain, and enforce 
all necessary police laws and regulations does not 


authorize such board to exercise all powers as to 
regulation of livery stables which may be exercised 
under the police power, without appropriate legis¬ 
lation predetermining the rules by which such po¬ 
lice power shall be exercised,nor does such char¬ 
ter provision authorize the board specifically to 
legislate as to each stable separately.^® 

Manner of use. A municipality having the power 
to regulate livery stables may prescribe the man¬ 
ner of their keeping, in order that they may not be¬ 
come obnoxious or deleterious to the health of her 
citizens.^® 

b. Location 

A municipal corporation, acting under authority del¬ 
egated by the legislature, may prohibit the conducting 
of a livery stable within a particular district if the reg¬ 
ulation Is reasonable and uniform and not arbitrary. 

A municipal corporation under authority delegat¬ 
ed by the legislature may validly prohibit the con¬ 
ducting of a livery stable within a particular dis¬ 
trict as long as the regulation is not clearly unrea¬ 
sonable and arbitrary,and operates uniformly on 
all persons similarly situated in the particular dis¬ 
trict,and the district itself does not appear to 
have been arbitrarily selected.^® It has been held 
that an ordinance requiring the consent of a ma¬ 
jority of the property owners in an adjoining dis¬ 
trict is invalid as a delegation of the legislative 
power^^ and because it may have the effect of per¬ 
mitting discrimination in behalf of certain persons 
as against others entitled to equal rights.^® It has 
been held, however, that an ordinance requiring the 


4. Iowa.—Shuler v. Dutton, 39 N.W. 
239. 75 Iowa 156, 157. 

5. N.T.—Smith v. O'Bnen, 94 N.T.S. 
<673, 46 Misc. 325. 

Tex.—Grimes v. State, 200 S.W. 872, 
82 TexCr. 612. 

88 O.J. p 73 note 3. 

■6. Colo.—^Pratt V. Denver, 209 P. 508, 
72 Colo. 51. 

38 C.J. p 78 note 4. 

7. Iowa.—-White v. Home Mut. Ins. 
Ass*n, 179 N.W. 315, 189 Iowa 1051. 

Nev.—Carson City v. Red Arrow Ga- 
T&ge & Auto Co., 225 P. 487, 47 Nev. 
473. 

Whether restrictive covenant in deed 
against '*stahles" includes garage 
see Deeds § 166. 

8. Cal.—Curtis v. Los Angeles, 156 
P. 462. 172 Cal. 230. 

8. IlL—Chicago V. Stratton, 44 NH. 
253. 162 IlL 494, 58 Am.S.R 325, 
85 L.RA. 84. 

S.C.—^Douglass V. Greenville, 75 S.H. 

687, 92 iS.a 874, 49 L.R.A.,]Srj3., 958. 
Delegation by legislature of legisla¬ 
tive powers to municipal corpora¬ 
tions • generally see Constitutional 
Law 8 140 IK 


axlstiiig stable 

In view of a provision of a mu¬ 
nicipal ordinance that the board of 
supervisors shall not refuse a per^ 
mit for the maintenance of a stable 
now constructed and maintained as a 
stable, except on satisfactory evi¬ 
dence that such stable is conducted 
in an insanitary manner, the board 
of supervisors was without power to 
refuse a permit to continue a stable 
without showing that it was insani¬ 
tary and a faalure to remove the ob¬ 
jection—^Ryan v. Andriano, 266 P. 
831, 91 CaLApp. 186. 

10. Ill.—Chicago V. Stratton, 44 N. 
K 853^ 162 lU 494, 53 Am.S.R. 325, 
35 L.RA. 84. 

IL Cal.—^Ryan v. Andriano, 266 P. 
831, 91 CaULpp. 136. 

12. Cal.—^Ryan v. Andriano, supra. 

13. Mo.—St Louis V. Russell, 22 S. 
W. 470, 116 Mo. 248, 20 L.R.A. 721 
—State V. Beattie, 16 Mo.App. 131. 

88 C.J. p 76 note 62. 

14. IlL—Chicago v. Stratton, 58 Ill. 
App. 639, reversed on other 
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grounds 44 NB. 858, 162 lU. 494, 
53 Am S R. 825, 35 L.R.A. 24. 

38 C J. p 78 note 16. 

Provision not appUoable 
A requirement in a section of a 
building code as to the distance of 
stables from other buildings con¬ 
tained under a general heading as to 
stables and structures for animals 
has been held not applicable in the 
case of stables coming within a busi¬ 
ness or fire district regulated by oth¬ 
er provisions of the building code.— 
Hickman v. Wellauer, 157 N.W. 757, 
163 Wis. 160 

15. U.S —^Reinman v. Little Rock, 
Ark. 35 set. Sll, 287 US. 171, 69 
LBd. 900. 

38 C.J. p 74 note 17. 

10i U S.—^Reinman v. Little Rock, 
supra 

38 C.J p 74 note 18. 

17. Mo—St. Louis V Russell, 22 S. 
W. 470, 116 Mo. 248, 20 LRA 721. 

82 C.J. p 75 note 32. 

18. Mo —St. Louis V. BusselL su- 
pra 

38 C.J. p 75 note 33. 
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consent of neighboring property owners in certain 
clearly defined residential districts is not invalid.^® 

Notwithstanding the maintenance of a livery sta¬ 
ble is in general a nonconforming use within the 
meaning of a zoning ordinance, the right to main¬ 
tain a livery stable existing at the time of the en¬ 
actment of the ordinance may continue by virtue of 
a provision of a statute or ordinance preser^ung 
suA right.20 The maintenance of a livery stable 
in violation of a zoning ordinance is not excused 
by the fact that other stables are maintained in the 
same locality in violation of the ordinance.^! 

§ 3. Licenses and Taxes 

A license tax on keepers or owners of livery sta¬ 
bles IS a tax on occupation and not on property; un¬ 
der varying circumstances the state or a municipal cor¬ 
poration may require a license or Impose a tax. 

A license tax on keepers or owners of livery sta¬ 
bles is a tax on occupation and not on property.^® 
Some of the state constitutions confer on the legis¬ 
latures express authority to impose a license tax on 
the occupation of keeping a livery stable,but, 
where the constitution provides that the legislature 
shall have the right to tax privileges, the keeping of 
a livery stable cannot be taxed until such occupa¬ 
tion has been made a privilege by the legislature.^^ 
When the state requires a license for the privilege 
of conducting a livery stable, one who carries on 
such business without procuring the license required 
cannot maintain an action for damages for injuries 
to his business as a livery-stable keeper.25 

By municipality. In the case of a tax imposed by 
a municipal corporation, the method of imposing the 


§ 4 

tax being a detail resting in the discretion of such 
corporation, it may require that a license for con¬ 
ducting a livery stable shall be paid for in propor¬ 
tion to the number of carriages kept for hire,^® or 
it may require a tag on each licensed vehicle and 
the payment of a fee therefor ;27 hut one who has 
paid a hcense tax as livery-stable keeper need not 
pay an additional license tax on his vehicles.^® 
When authonzed by its charter or the general cor¬ 
poration laws of the state to license and tax livery 
stables, a municipality may impose on a livery- 
stable keeper not only a license tax on his occupa¬ 
tion as such, but also an additional license tax on 
the vehicles employed by him in his business.^^ 

§ 4. Compensation 

A Ilvery-stable keeper who seeks to recover com¬ 
pensation for the care of animals must show that the 
services were performed under a contract, express or 
implied. 

A livery-stable keeper seeking to recover, com¬ 
pensation for the care of animals must show ei¬ 
ther that the services were performed under a con¬ 
tract with the owner or some one authorized to 
represent him,3® or circumstances raising an im¬ 
plied contract,®^ and he must show an agreed 
pnce,32 or, in the absence of an agreement as to 
the price, what the services are reasonably worth,®* 
Where a person leaves a horse at a stable to be 
boarded at a certain rate per week, without further 
agreement or explanation, he cannot afterward stop 
his liability for the horse’s board by a simple an¬ 
nouncement to the stable keeper that he will not 
be responsible, coupled with a refusal to take back 


19. Ill.—Chicagro V. iStratton, 44 N.B. 
853, 162 Ill. 494, ^3 Am.S.R. 325. 35 
L.RA. 84. 

38 O.J. p 75 note 36. 

20. Cal.—^Ryan v. Andnano, 268 P. 
831, 91 Cal.App. 136. 

N.J.—■Walton ‘v. Stephens. 11 A.2d 
364, 124 N.JL.aw 216. 

Bight not preserved 
Under zoning ordinance, a per¬ 
missible nonconforming use of land 
for farming, with incidental use of 
horses in furtherance of farming, 
would not Justify the conduct of a 
riding academy or stable.—Berry v. 
Recorder’s Court of Town of West 
Orange, 11 A.2d 743. 1*24 N.XUaw 385, 
affirmed Berry v. Recorder’s Office of 
Town of West Orange, 15 A.2d 758, 
12*5 N.J.L.aw 273. 

21. NJ.—^Berry v. Recorder's Court 
of Town of West Orange, 11 A 2d 
743,,124 N J.L.aw 385, affirmed Be]> 
ry V. Recorder’s Office of Town of 
West Orange. 15 A 2d 75*8, 125 N. 
J.Law 278. 


22, La.—^Municipality No. 2 v. Du¬ 
bois, 10 La.Ann. 56. 

Ohio—^Marmet v. State, 12 N.B3. 463, 
45 Ohio St 63. 

23. Ill—Howland v. Chicago. 108 
Ill. 496. 

Ohio.—^Marmet v. State, 12 N.B 463, 
45 Ohio St 63. 

FabUc cart Uoense 
Defendant who was engaged In 
livery stable business and who owned 
several wagons and horses which 
were not licensed and which he hired 
out on daily, weekly or monthly ba¬ 
sis, was a ''public cartman” within a 
statute providing for public cart li¬ 
cense.—^People V. Englander, 10 N.T. 
S.‘2d 464, 170 Misc. 518. 

OX Tenn.—Columbus v. Guest, 8 
Head 418. 

25. Mass.—Sherman v. J^l River 
Iron Works CD., 5 Allen 213. 

26 . Ill—^Howland v. Chicago, 108 

Ill. 496. I 

27. Ky—Wilson v. City of Lexing-I 
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ton, 49 S.W. 8M, 106 Bjr. 765, 20 
Hy.L 1*593, rehearing denied 50 S 
W. 834, 105 Ky. 765, 20 Hy L. 1980 

2a. Tenn.—Shelby County Taxing 
Diet. V Brackett, 4 Lea 823—Bell 
v. Watson, 3 Lea 328. 

29. Ky.—-Wilson v. City of Lexing¬ 
ton, 49 S.W. 806, 105 Ky. 765, 20 
Ky.L 1593, rehearing denied 50 S 
W. 834, 105 Ky. 765, 20 Ky.L 1980* 
—Covington v. Woods, 33 S.W. 84, 
98 Ky. 344, 17 Ky.L. 927. 

38 C.J. p 76 note 54. 

50. N.T—Smith v. Kiniry, 33 N.T.S 
770, 86 Hun 541. 

38 C.J. p 77 note 65 

31. Vt.—^Morse v. Kenney, 89 A. 865^ 
87 Vt. 445. 

38 C.J. p 77 note 66. 

32: Ind.—Meyer Bros. Coffee & Spice 
Co V. Pauley, 9*5 N.E. 1924, 48 Ind. 
App. 412. 

88 C.J. p 77 note 67. 

33. Ind.—^Meyer Bros. Coffee & Spice 
Co. y. Pauley, supra. 
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the horse but where a person who has placed 
a horse in charge of a livery-stable keeper notifies 
the keeper that the horse is no longer his and that 
he -will not be responsible for the future keep of the 
animal, the livery-stable keeper must enforce his 
lien, as considered infra § 11, or otherwise assert 
his legal rights within a reasonable time, and not 
needlessly permit the damages to grow.^s 

Compensation for use. Where the compensation 
for the hire of animals or vehicles is not fixed or 
agreed on, the law will imply a promise on the part 
of the hirer to pay what the service is reasonably 
worth.36 

§ 5. Lrien 

a. General considerations 

b. Statutory provisions in general 

a. GFeneral Considerations 

The common law does not extend to livery-stable 
keepers the doctrine on which liens In favor of inn¬ 
keepers and bailees for hire Is based, but, even at com¬ 
mon law, a lien in favor of such a keeper may arise by 
virtue of a contract. 

The common law does not extend to keepers of 
livery stables the doctrines giving rise to liens of 
innkeepers and the bailees for hire.®*^ Even at com¬ 
mon law, however, a lien in favor of a livery-stable 
keeper may be created by the express agreement of 
the parties-58 

b. Statutory Provisions in General 

Statutes in many Jurisdictions provide for a lien for 
particular charges in favor of keepers of livery stables. 

Statutes in various jurisdictions frequently pro¬ 
vide for a lien for particular charges in behalf of 
livery-stable keepers.^® A statute in derogation of 
the common law conferring a lien on a livery-stable 
keeper is to be strictly construed in determining the 
persons to whom, and the cases to which, it is ap¬ 


plicable but where its applicability has been de¬ 
termined it is to be construed liberally so as to give 
effect to the remedy in view of the beneficial pur¬ 
pose contemplated.^^ 

Who may impose lien. Unless the statute under 
which the lien is claimed provides to the contrary, 
the owner or some one having authority from him 
must have delivered the animal or vehicle to the 
stable keeper in order that a lien may arise.*2 gy 
express provision of the statutes in some jurisdic¬ 
tions an agreement by the mortgagor in possession 
for the care or keeping of an animal or vehicle is 
sufficient to support a lien but a statute allowing 
a mortgagor in possession to create a livery-stable 
keeperis hen will not permit him to create a lien 
on the property for charges for the keeping of prop¬ 
erty in which the mortgagee has no interest 

Persons entitled. The statutory lien of a livery- 
stable keeper exists generally only in favor of one 
feeding afid caring for horses intrusted to him for 
that purpose^® and therefore does not attach in fa¬ 
vor of a mere servant employed in the care of the 
animals.^® 

Possession as element. In general the statutory 
lien of a livery-stable keeper depends on possession 
for its creation and existence.^^ It has been held 
that a lien conferred by statute on a livery-stable 
keeper cannot be assigned^® since it depends on the 
personal possession of the lienor.^® 

When lien attaches. As a general rule the lien 
of a livery-stable keeper is created or attaches as 
soon as the horses enter the stable and feed and 
care are bestowed®® although the charges tfierefor 
are not due.®^ 

§ 6. -Property Subject 

To what property the lien of a llvery-etable keeper 
extends depends on the terms of the particular statifte. 

Unless the statute expressly gives the liveiy-stable 


34. Hass.—Andrews v. Keith, 47 X. 
SI 423, 1&8 Mass. 658. 

35. X.T.—^Mason Stable Co. v. Ijow- 
Is, 38 X.T.S. 8*2, 16 Hisc. 359. 

33. Ill.—^Harper v. Owen H. Fay 
liivery Co., 106 N.F. 273. 264 IlL 
459. 

37. X.Y.—Johanxis v. Ficke, 121 XE 
3o8, 224 N.T. 518. 

Tenn—Xance v. O. K. Houck Piano 
Co.. 165 SW. 1172, 128 Tenn. 1, 
AnnCas.l914D 884. 

Xiien of: 

Bailee for hire see Bailments 6 35 
Innkeeper see Innkeepers S 26. 

38. Massw—Perkins v. Boardman, 14 
Gray 481. 

38 C.J. p 77 note 79. 


39. X.T.—Johanns v. Ficke. 121 X. 

B. 358. 224 XT. 513. 

Charges for which lien may be im¬ 
posed see Infra 5 7. 

4a X.T —Johanns v- Ficke, supra. 

38 C.J. p 78 note 88. 

41. X.T—Johanns v. Ficke, supra. 

38 CJ p 78 note 90. 

42. CaL—^Lowe v. Woods, 34 P. 969, 
100 Cal. 40'8, 38 Ani.S.R 301. 

38 C.J. p 80 note 27. 

43. NY-Johanns v. Ficke, 121 X. 
E 358, 224 NY 513. 

4a N'T—Peter Barrett Mfg. Co. v. 

Wheeler. 106 X.B. 811, 212 X.T. 90. 
4a Ill.—Cox V. McGuire, 26 IIIAlPP. 
315. 

Minn.—Skinner v. Caughey, 67 X.W. 
203, 64 Minn. 375. 
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38 C J. p 73 note 94. 

4a Minn.—Skinner v. Caughey, su¬ 
pra. 

Pa.—^Hoover v. Epler, 52 Pa. 522. 

47. Ohio.—Seebaum v. Handy, 22 X. 

E. 869, 46 Ohio St. 660. 

3*8 C.J. p 81 note 59 
Waiver or loss of lien by surrender 
of possession see infra § 9. 

4a Ind.—^Reardon v. Higgins, 79 X. 
E 208, 39 IndApp, 3*63. 

49. Ind—Glasscock v. Liemp, 59 X.E. 
342, 26 IndApp. 175. 

5a NY.—Ogle V. King, 2 X.T.City 
Ct. 8*3. 

51. Ind.—Wails v. Long, 28 XE. 
101. 2 Ind-App. 202. 
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keeper a lien on both the horse or horses kept and 
any other property coming into possession there¬ 
with,^2 the lien is a claim in rem which must be 
restricted to the thing kept as provided by the stat¬ 
ute and cannot be extended to other property.®^ 
However, where the statute provides for a lien for 
the expense of their keeping on “any and every 
horse” delivered to be kept, one of several horses 
may be detained for a debt incurred on account of 
it and others belonging to the same person and tak¬ 
en charge of at the same time.^^ 

Exempt property as subject to lien of hvery-sta- 
ble keeper is discussed in Exemptions § 9L 

§ 7. -Charges for Which Lien May Be 

Had 

Statutes In many Jurisdictions give a keeper a lien 
for the keeping of a horse Intrusted to his care, and 
In general his right to a Hen under statute extends only 
to a charge for such keeping. 

At common law one who as a livery-stable keeper 
furnishes food for and takes care of a horse in¬ 
trusted to his care has no lien for its keeping with¬ 
out a special agreement to that effect.®® However, 
many states have by statutes quite similar in their 
provisions changed the common-law rule by giving 
a liveiy-stable keeper a lien for the keeping of a 
horse intrusted to his care.®® Although the statutes 
conferring a hen on the keepers of livery stables 
generally contemplate a lien only for the amount 
which may be due for keeping®^ and such charges 
directly connected with the keeping of animals as 
are naturally within the line of a livery-stable keep¬ 
er's business,®® yet, when the statute places the hen 
on the same footing as that of an innkeeper, such 
lien extends to any account in the line of a livery- 
stable keeper's business, such as horse hire and 
buggy hire.®® 

The common law recognizes a lien in favor of 
a livery-stable keeper who takes a horse for the 


§ 9 

purpose of performing some special service in ad¬ 
dition to caring for and feeding it, such as train¬ 
ing for the race course®® or curing the animal of 
a disease,®! but there is no lien for curing the ani¬ 
mal where such service was merely incidental and 
rendered in the course of keeping.®® 

Storage, At common law a livery-stable keeper 

has no lien for storage.®® A livery-stable keeper 
may, however, have a lien on an animal left with 
him to be kept for a definite period.®^ 

§ 8. -Priorities 

The priority of a chattel mortgage over the lien 
of a livery-stable keeper is considered in Chattel 
Mortgages § 299. 

Examine Pocket Parts for later cases. 

§ 9. -Waiver and Release 

a. In general 

b. Demand for excessive amount; min¬ 

gling claims 

c. Surrender of possession 
a. In General 

A livery-stable keeper may waive or lose his right 
to a lien by acts or conduct which are Inconsistent with 
the existence of a lien. 

If a statute providing for a lien gives no intima¬ 
tion that It uses the word “lien” in any different 
sense from that which is known to the common 
law, whatever will divest a common-law lien will 
divest the statutory lien.®® A lien may be lost where 
the lienor compromises his claim®® or takes security 
therefor,®*^ makes an agreement fixing a future time 
of payment,®® or fails to enforce his lien within a 
reasonable time.®® A livery-stable keeper may for¬ 
feit his lien by so using the horse left in his charge 
as to amount to a conversion thereof.7® 

The livery-stable keeper does not lose his lien by 


62. Mo—^Varney v. Jackson. 66 Mo. 
App. 348. 

38 C J. p 78 note 97. 


53. NT.—Jackson v. Kasseall. 80 
Hun 231. 

38 C.J. p 78 note 98. 

54. Pa.—^Young v. Kimball, 23 Pa. 
198. 


66. Iowa.—^Munson v. Porter, 19 N. 

W. 290, 63 Iowa 453. 

38 C.J. p 79 note 8. 

56. Minn.—^Plint v. Luhrs, 68 N.W. 

614, 66 Mmn. 67. 61 Ain-S.R 891. 

®8 C.J. p 79 note 9. 


57. N.T.—Armitage v. Mace. 
538. 

83 C.J. p 78 notes 2, U [aj. 


540.J.S.-41 


SB. Ga—^Elliott V. Hodgson. 65 GE. 

405, 133 Ga. 209. 134 Am S.R. 206. 
38 C.J. p 79 note 8. 

59. Ga.—Gammell v. Schley, 41 Gku 
112 . 

60. Iowa.—Scott V. Mercer, 67 N.W. 
103. 98 Iowa 258. 60 Am.S.R. 188. 

38 C.J. p 79 note 6. 

61. Me.—^Lord v. Jones, 24 Me. 489, 
41 Am.D. 891. 

62. Me.—^Miller v. Marston, 35 Me. 
163, 66 Am D. 694. 

63. Ariz—lE^hback v. Poster, 202 P. 
806, 23 Anz. 206. 

38 C J. p 79 note 10. 

64. Pa—Pox V- Magaw, 12 Pa-Dist 
153. 


65ii Mass.—Vinal v. SpolCord, 29 NB. 
288. 139 Mass. 126. 

66. Mich.—^Rosema v. Porter, 70 N. 
W 816, 112 Mich. 13. 

N Y.—^Darling v. Hunt, 61 N.Y.S. 278, 
46 APip.Div. 631. 

67. N.Y.—^Darling v. Hunt, supra— 
Gorman v. Williams, 66 N.Y.S. 1031, 
26 Misc. 77.6. 

68L Nev.—Cardinal v. Rdwards, 6 
Nev. 36. 

69. N.Y.—Mason Stable Oo. v. hew- 
is, 33 N.Y.S. 32, 16 Misc. 869. 

TO. Iowa.—^Munson v. Porter, 19 N. 

W. 290. 63 Iowa 453. 

38 C.J. p 83 note 80. 
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levying- an execution issued in a proceeding to en¬ 
force it^i or by levying an attachment on the prop- 
erty.^2 So also a livery-stable keeper's lien is not 
lost where a third person seizes the property by vir¬ 
tue of an execution,73 nor is it lost by the fact that 
the livery-stable keeper buys the property at a sale 
under execution issued on a judgment in favor of 
a third person-74 It has also been held that a liv¬ 
ery-stable keeper by the acceptance of a chattel 
mortgage for the further protection of his lien does 
not waive it.75 

b. Demaaid fox Excessive Amount; Minglliig 

Claims 

A lien fs not necessarily lost by refusing to de¬ 
liver the property unless an amount In excess of the 
amount due is paid, where the lienor’s claim is made 
in good faith. 

A lien claimant does not lose his lien by a re¬ 
fusal to deliver the property unless paid a sum 
which is more than due where the claim is made 
in good faith.76 if there is no tender of the amount 
actually due-77 An unreasonable demand may, how¬ 
ever, excuse a tender.78 A lien for a valid claim 
may be lost by a refusal to surrender the property 
without pa)anent also of a claim for which there is 
no lien.79 So a hen is not enforceable where the 
livery-stable keeper claims a gross sum, and there 
is no way to distinguish between the sum claimed 
for the keeping of the horse and that claimed for 
other services.30 

c. Surrender of Possession 

Generally a livery-stable keeper waives or loses his 
lien by parting with possession of the property volunta¬ 
rily and without reservation. 

Generally a livery-stable keeper waives or loses 
his lien for keeping a horse by voluntarily and with- j 
out reservation parting with possession;®! but, | 


since temporary absence of horses and vehicles from 
a livery stable in which they are boarded or kept is 
a characteristic integral to the business, it has gen¬ 
erally been held that a statutory lien is not waived 
b 3 ' the fact that the owner is allowed to use the 
property in the course of his business, ®3 although 
there is also authority to the contrary.®® The lien 
of a livery-stable keeper is not waived or lost where 
possession of the horse is tortiously obtained from 
him by the owner or by anyone else.®4 

Bona fide purchaser. The ordinary statutory lien 
of a livery-stable keeper is lost when he voluntarily 
allows the property to be taken from the stable and 
it is sold to an innocent purchaser for value with¬ 
out notice of the lien,®® and it is not reinstated be¬ 
cause of the fact that the purchaser brings the prop¬ 
erty back to the stable.®® 

§ 10. -Notice and Claim of Lien 

By virtue of some statutes a livery-stable keeper. 
In orcTer to perfect his lien, must serve on the owner 
of the property a notice of the amount of his charge 
and of his Intention to detain the property. 

Under the terms of some statutes a livery-stable 
keeper, in order to claim the benefit of a lien with 
right to detain, must prepare and serve on the own¬ 
er of the property a notice of the amount of his 
charges and of his intention'to detain.®7 Under 
such a statute, if the owner demands his property 
without offering to pay what is due, the lienor may 
maintain possession for a reasonable time in which 
to prepare and serve the statutory notice,®® and 
the same is true in the case of a demand by a pur¬ 
chaser.®® 

§11. -Enforcement of Lien 

After notice that the person In whose name a horse 
has been left with the livery-stable keeper is not the 


71. Mo.—Neff V. Rhodes, 20 Mo App 
347. 

72. Va.—^Lambert v. Nicklass, 31 S 
E. 951, 45 W.Va. 527, 72 Am.S R 
828, 44 liRA. 561. 

73. Ill—Shue V. Ingrle, 87 Ill.App 
>522. 

74. Mo.—Neff V. Rhodes, 20 Mo.App. 
847. 

75. N.Y—Johanns v Ficke, 121 N. 
E. S^S, 224 N.Y. ol3. 

76. Mass.—^Folsom v. Barrett, 62 N. 
E. 723. 180 Mass. 439, 91 Am SR. 
820. 

N.Y—Campbell v. Abbott, 111 N.Y.S. 
783, 60 Misc. 93. 

77- Mass—FOlsom v. Barrett, 62 N. 
E. 723, 180 Mass. 439, 91 Am.S.R. 
820. 

73. N.Y.—Allen v. Corby, 69 N.Y.S. 
7, 59 App.Div. 1. 


79. Mass.—Hamilton v. McLaughlin, 
12 N.E. 424, 145 Mass. 20. 

Tenn—Viley v. Lockwood, 52 S.W. 

138, 102 Tenn. 426. 

38 C J. p 83 note 90. 

80. Me—^Bowden v- Dugan, 89 A. 
467. 91 Me. 141. 

Mo.—Varney v. Jackson, 66 Mo App. 
348. 

81. Minn.—-Ferriss v. Schreiner, 44 
N.W. 1083, 43 Minn. 148, 

88 C.J p 82 note 60. 

8& Cal.—Corpus JTiizis dted In 
Pacific States Finance Corporation 
v. Freitas, 295 P. 804, 806, 113 Cal. 
Apsp. 757. 

38 aJ. P 82 note 61. 

83. Nev.—Cardinal v. Edwards, 6 
Nev. 86. i 

88 C.J. p 82 note 62. I 
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84. Pa—^Young v- Eimball, 23 Pa. 
193. 

38 C J. p 82 note 68 

85. Ohio —^Moore v. Whitehead, 8 
Ohio N.P.,NS., 60. 

Pa —Goldsmith v. Gensenleiter, 14 
PaDist. *516, 28 Pa.Co 399. 

38 G J. p 82 note 69. 

88. Pa.—Goldsmith v Gensenleiter, 
supra 

87. N.Y.—Kline v. Green, 31 N.YB. 
599, 88 Hun 190. 

•38 C J. p 83 note 93 

88. N.Y.—^Leasels v. Farnsworth, 13 
Daly 473, 3 HowPr,NS, 364— 
Eckhard v. Donohue, 9 Daly 214. 

38 CJ p 83 note 94 

89. NY.—^Lessels v. Farnsworth, 18 
Daly 473, 3 HowPr,NS., 364. 

88 C.J. p 88 note 95. 
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owner and will no longer be responsible for the keep- 
ing, the lien should be enforced within a reasonable time; 
generally replevin Is the proper remedy for enforce¬ 
ment where the horse has wrongfully been taken from 
the keeper. 

The lien must be enforced within a reasonable 
time after the livery-stable keeper is notified that 
the one in whose name the horse was left in his 
care is not the owner and will no longer be re¬ 
sponsible for the keeping.30 Where a horse is 
wrongfully taken from a livery-stable keeper, the 
usual and proper remedy for the enforcement of his 
hen is by replevin,®^ Even if the statute provides 
a specific remedy for the enforcement of the lien, 
such remedy is not exclusive, so that a lienor from 
whom the horse has been wrongfully taken may 
replevy it;®^ but during the pendency of such re¬ 
plevin action the lienor may not maintain another 
action for the enforcement of his lien.®3 Where 
the lien has been lost by voluntaiy relinquishment 
of possession or otherwise, it cannot be revived by 
a seizure by the livery-stable keeper®^ or by his re¬ 
gaining possession by trick or fraud.®® 

Sale. Under a statute providing for the sale of 
the property to satisfy the lien, a sale made by the 
lienor to himself is in any event voidable,®® and if 
made without giving the notice specified by statute 
is absolutely void.®^ 

§ 12. Duties and Liabilities of Livery-Stable 
Keepers as to Property Left in Their 
Custody 

The nature and extent of the relation between the 
keeper of a livery stable and the owner of the 
property left with such keeper are discussed infra 
§ 13; the care required, and the negligence, of such 
keeper infra § 14; and actions against such keeper 
infra §15. 


Examine Pocket Parts for later cases. 

§ 13. —— Nature, Extent, and Duration of 
the Relation 

The delivery of a horse or vehicle to a livery-stable 
keeper for keeping creates a bailment for the mutual 
benefit of the parties and the keeper is a bailee for hire. 

The delivery of a horse or vehicle to a livery-sta¬ 
ble keeper to be kept creates a bailment mutually 
benefiting the parties,®® and such keeper is a bailee 
for hire.®® 

§ 14. -Care Required and Negligence 

A livery-stable keeper Is not the Insurer of a horse 
or vehicle left in his care; he has the duty to exercise 
ordinary care with respect to such property and may be 
liabie for negligence In that respect. 

A livery-stable keeper is not an insurer of the 
safety and care of a horse or vehicle left in his 
care,i but he is bound to take ordinary care of the 
property intrusted to his care,® and, as a general 
rule, is liable only for losses resulting from his neg¬ 
ligence.® He is not liable for the loss of, or dam¬ 
age to, property while in his custody unless proxi- 
mately caused by his negligence.^ Under a statute 
requiring a livery-stable keeper to use extraordinary 
diligence in protecting property which is placed in 
his care, he is not liable for the loss of property in 
his care where he was not negligent with respect 
thereto.® The ordinary care referred to is that de¬ 
gree of care which may reasonably be expected from 
ordinarily prudent persons under similar circum¬ 
stances,® or that degree of care which a person of 
ordinary prudence would take of the property, un¬ 
der the same circumstances, if it were his own.*^ 

A livery-stable keeper is liable for the negligence 
of his servant when acting within the course of the 
employment,® but he is not liable for the acts of 


sa N’T.—^Mason Stable Co. v Lew¬ 
is. 38 NY.S. 82. 16 Misc 859. 

91. Pa.—^Toungr v. Kimball, 23 Pa. 

198—Sides V. Cline, 19 Pa.Co 481. 
38 C.J. p 84 notes 10, 13. 

99. Mo.—^Heaps v Jones, 2>3 Mo.App. 
617—State V. Shevlin, 23 Mo.App. 
698. 

93. Mo.—Pickett v. McCord. 62 Mo. 
App. 467. 

94. Mass.—Vinal v. Spofford, 29 NK. 
288, 139 Mass. 126. 

95. Iowa—Bray v. Wise, 48 N'W. 
994. 82 Iowa 581. 

98. Ga—^Witkowskl v- Stubbs, 17 S. 
R 609, 91 Ga. 440. 

97. Ga—■’Witkowskl v. Stubbs, su- 
<pra. 

9& AIcl—^B rlcken r. Sikes, 68 So. 


801, 14 Ala App. 187, certiorari de¬ 
nied 69 So. 425, 194 Ala. 148. 

38 C.J. p 84 note 2o» 

99. Ky.—-Weick v. Dougherty, 90 S. 
W. 966, 139 Ky 628, 28 KyJCj. 930. 3 
L.B,A.,N.S., 848 

1. Iowa—Hunter v. Rlcke, 102 N.W. 

•836, 127 Iowa 108. 

38 C.J. p 85 note 46. 

SL Ky.—Weick v. Dougherty, 90 S. 
W. 966, 139 Ky 528, 28 Ky.L. 930, 
8 LRA,NS, 348. 

38 C J. p 85 note 47. 

3. Ark.—^Bigger v. Acree, 112 S.W. 
879, 87 Ark 318, 23 L.RA.,N.S, 
187. 

38 C.J. p 8*5 note 48. 

4. Ky.—^Lockridge v. Fesler, >37 S.W. 
65. 18 Ky.L. 469. 

3'8 C J. p 88 note 86. 
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5. Ga.—Wood V. Clary, 85 S.B. 694, 
148 Ga. 49-5. 

38 C.J. p 86 note 59. 

6. Pa.—^Kunz v. Balzereit, 18 Pa. 
Dist. 419. 

What constitutes ordinary care: 
Generally see the C.J S. title Negli¬ 
gence § 11, also 45 C.J. p 683 
note 42-p 687 note 96. 

Of bailee generally see Bailments 
S8 26, 27. 

7m Ark—Caldwell v. Nichol, 134 S. 

W. 622, 97 Ark. 420 
38 C J. p 8i6 note 54. 

8, Me—^Eaton v. Lancaster, 10 A. 

449, 79 Me. 477. 

38 C J. p 86 note 61. 

Master’s liability for acts of servant 
generally see the C.JS. title Mas¬ 
ter and Servant 88 555-575, also 89 
O.J. p 1265 note 2-p 1311 note 46. 
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his servants not performed within the scope of the 
emplo 3 anent.® Where the action against the livery- 
stable keeper for loss or injury to a horse while in 
his custody is founded on contract, according to 
some cases the doctrine of contributory negligence is 
not applicable,and an owner does not assume the 
risk of injury to his horse from a defective stall 
by reason of his knowledge of the defective condi¬ 
tion of the stall nor does his knowledge estop 
him to set up the negligence of the livery-stable 
keeper.12 The viei;^ has been taken, however, that 
a livery-stable keeper will not be held liable for the 
breach of a contract for the keeping of property 
where the damage can be avoided by the exercise of 
ordinary care on the part of the owner,and that, 
if the owner’s treatment of a horse subsequent to 
its injury by reason of the livery-stable keeper’s 
negligence increases the effect of the injury, it re¬ 
duces the amount of the damages recoverable,!'* 
but is not a complete defense.!® 

Duty and liability as to particular matters. A liv¬ 
ery-stable keeper is liable for the loss of property 
left in his care where he lets it out to a person 
unauthorized to receive it and by whom it is de¬ 
stroyed.^® Where the owner of a vehicle leaves it 
in the care of a livery-stable keeper and places ar¬ 
ticles that were in the vehicle in the office of the 
livery stable with the consent of the keeper, the lat¬ 
ter is liable for the value of the articles if he fails 
to return them, although he is considered a gratui¬ 
tous bailee as to them-!^ When a horse in charge 
of a keeper becomes sick!® or is injured,!® it is his 
duty to furnish to the animal proper treatment, or 
else he must give immediate notice of the horse’s 
sickness to the owner.®® A keeper is liable for the 
loss by fire of property left in his care where the 


loss occurs by reason of his negligence.®! 

The use of a horse by a keeper to tlie extent not 
more than is necessary for its own good does not 
give rise to a cause of action against him,®® 

Renting space or stalls. A keeper who rents 
stalls to anorther who finds his own employee and 
feed for his horses is not liable if the latter is lost 
or stolen.®® 

§ 15. -Actions 

Plaintiff may enforce the liability of a llvery-stabfe 
keeper by an action for breach of the contract of bail¬ 
ment. 

Plaintiff may enforce the liability of defendant 
livery-stable keeper by an action for breadi of the 
contract of bailment.®* It has been affirmed that 
the injury of a horse while in the care of a livery-* 
stable keeper prima facie shows his negligence,®® 
but a rule to the contrary has also been laid down.®® 
Generally plaintiff owner has throughout the case 
the burden of showing that the injuries occurred 
through defendant keeper’s negligence even if the 
proof that the horse was injured requires defendant 
to make some explanation as to how the injuries oc- 
curred.®7 In an action against a livery-stable keep¬ 
er to recover damages for failure properly to take 
care of property left with him, the admissibility of 
evidence depends on its relevancy and competen¬ 
cy.®® In an action by a bailor against a livery-stable 
keeper for -the loss of, or injury to, property while 
in his care, the evidence will be held sufficient or 
insufficient in accordance with the general rules of 
evidence as applied in civil cases generally.®® 

Trial. It is ordinarily a question of fact whether 
a livery-stable keeper was n^ligent in the care of 


9. Md.—Adams v. fiost, 62 Md. 264, 
50 Axn.R. 211. 

88 C.J. p 86 note 63. 

10. Iowa—McPherrln t. Jennlnsrs, 
24 K.W. 242, 66 Iowa 622. 

11. Ark.—Caldwell v. Nichol, 184 S. 
W. 622, 97 Ark. 420. 

19. Ark.—<laldwell v. Kichol, supra. 
88 CkJ. p 98 note 91. 

18. N.T.—Peyser y. Lund. 85 N.Y.S. 
881, 89 App.Div. 195. 

14. Mich.—^Dennis v. Huyck, 12 N. 
W. 878. 48 Mleb. 620, 42 Am.R 479 

ICo.—^Freeman v. Freeman, 12<5 S.W. 
524, 141 Mo.App. 359. 

15. Mo.—Freeman v. Freeman, su¬ 
pra. 

16. N.T.—Byrnes v. Holscher, 96 N. 
YS. 89. 

17. N.Y.—McEIillop V. Relcb, 78 N. 
Y.S. 485, 76 App^Dlv. 334. 


18. N.J.—Hexamer v. SonthsU, 10 A. 
281, 49 N.J.Law 682. 

19- Tex—Attaway v. Schmidt & 
Madigan Grocery Co, GivApp., 188 
S.W. 1010. 

20. N J.—'Hezamer v. Sonthal, 10 A. 
281, 49 N.JA.aw 682. 

91. Wash.—Weaver v. Montana Sta¬ 
bles, 89 P. 154, 46 Wash. 65. 

38 C.J. p 87 note 81. 

88. Iowa.—Munson v. Porter, 19 N. 
W. 230, 66 Iowa 453. 

28b La.—Berry v. Manx, 16 La.Ann. 
24'S. 

24b Iowa.—^McPherrln v. Jenmngs, 
24 K.W. 242, 66 Iowa 622. 

38 O.J. p 88 note 88. 

96b D.O.—Sims V. Boy, 42 App.D.C. 
496. 

38 G.J. p 89 note 7. 
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96b Pa.—^Kunz v. Balzerelt, 18 Fa. 
List. 419. 

38 C.J. p 89 note 8. 

Beoson for nla 

This contrary rule seems to he 
based on the fact that a horse is an 
animate object havintr the power to 
move around and inflict injury on it¬ 
self and that it is a matter of gen¬ 
eral knowledge that horses often do 
injure themselves in their stalls.— 
Kunz v. Balzereit, supra. 

27. D.C.—Suns V. Boy, 42 AppD.C. 
496. 

N.Y.—Pape^ian y. Metropolitan 
Boarding Stables Co., Ina. 174 N. 
Y.S. 604.' 

28. Ky.—^Lackndge v. Fesler, 37 S. 
W. 65, 18 B:y.L. 469. 

38 O J. p 89 note 20. 

99, Ark.—^Bigger v. Acree, 112 SW. 
879, 87 Ark. 216, 23 Ij.BA.,N.S.. 
187. 

86 C J. p 90 note 25. 
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property intrusted to him the effect of the treat¬ 
ment of a horse by its owner after it has been in¬ 
jured while in the care of a livery-stable keeper has 
been held a question for the jury.^i Instructions 
which require the jury to find for defendant unless 
his negligence was the proximate cause of the dam¬ 
age of which complaint is made are proper.32 The 
refusal to give a proper instruction is not error 
where the requested instruction has substantially 
been given in another instruction.*® 

§ 16. Duties and Liabilities of Livery-Stable 
Keepers as to Horses, Vehicles, or 
Equipment Let to Customer 

A livery-stable keeper Is not obliged to let his hors¬ 
es to everyone who seeks to hire them and Is not bound 
to exercise the utmost skill In furnishing a horse, equip¬ 
ment, or service connected therewith. 

A livery-stable keeper is not a common carrier, 
as discussed in Carriers § 534, and is not bound to 
let his horses to every one who seeks to hire them;*^ 
nor is he bound to use the utmost care and skill in 
furnishing a horse, vehicle, harness, and driver to 
a customer,** but his duty in the premises is to use 
ordinary care and skill.** A livery-stable keeper 
does not necessarily excuse his failure to furnish 
reasonably safe carriage by enlisting the services 
of an independent contractor.*^ The view has been 
taken that, even though the action is on contract, 
the contributory negligence of plaintiff may be con¬ 
sidered as a defense.** 


§ 17 

The relationship between a person engaged in the 
business of letting or hiring out horses and the 
person to whom a horse is let is one of bailor and 
bailee.** 

Contract to carry. Where a liveryman enters 
into a contract to transport a person from one point 
to another, he undertakes to do so within a reason¬ 
able time^* and to exercise ordinary care for the 
safety of such person and, when the sick or en¬ 
feebled condition of such person is known, the liv¬ 
ery-stable keeper must use ordinary care under the 
circumstances.^* On the breach of such a contract 
the liveryman is liable for such injuries as natur¬ 
ally result from the breach, or such as were within 
the contemplation of the parties at the time the con¬ 
tract was made.^* 

§ 17. -Injuries Occasioned by Horse 

As a general rule a Ilvery-stable keeper who lets a 
horse for hire impliedly promises or warrants that the 
horse Is suitable for the purpose for which it Is let, and 
he IS liable for Injuries resulting from the viciousness 
or dangerous propensities of the horse If he had knowl¬ 
edge, or, In the exercise of reasonable care, should have 
had knowledge, of such viciousness or propensities. 

It has been stated, as a general rule, that a liv¬ 
ery-stable keeper who lets a horse for hire impli¬ 
edly promises or warrants that the horse is suitable 
for the purpose for which it is let and is not vi¬ 
cious hence a livery-stable keeper who knows 
of the viciousness or dangerous propensities of a 


Sa X.C.—Ashford v. Pittman, 75 S. 

E. 943, 150 N.C. 45. 

38 C J. p 90 note 27. 

81. Mo.—Freeman v. Freeman, 12(5 
S.W. 524, 141 MoApp. 359. 

32. Wash.—Weaver v. Montana Sta^ 
bles, 89 P. 154. 46 Wash. 65. 

38 G.J. p 91 note 34. 

33. Wash.—Weaver v. Montana Sta¬ 
bles, supra. 

38 C.J. p 91 note 85 Eb]. 

34. Iowa.—^Valentine v. Fehlinsr, 135 
N.W. 621, 155 Iowa 138. 

38 C J p 91 note 42. 

35. Conn.—Stanley v. Steele, 60 A. 
640, 77 Oonn. 688, 69 L..RA. 561. 

38 aj. p 91 note 43. 

33. Mo.—Ogan v. Perkins, 191 S.W. 
2d 666. 

38 CJ. p 91 note 44. 

Sqnlpmeat of xldlag hone 
A keeper of nding horses for hire 
in delivering a horse to rider was 
required to exercise ordinary care to 
ascertain whether saddle girth need¬ 
ed tightening, and to tighten it if 
necessary to make saddle reasonably 
safe.—Ogan v. Perkins, supra. 


37. Conn —Gannon v. Sisk, 112 Au 
697, 95 Conn. '639. 

33 O.J p 92 note 48. 

38. Mo,—Trout v. Watkins Livery & 
Undertaking Co., 130 S.W. 13>6, 148 
Mo.App. 621. 

38 C J. p 95 note 87. 

39. N.J.—^Hahn v. Rockingham Ri¬ 
ding Stables, 19 A.2d 191, 126 
JLaw 324. 

Duties of bailor toward bailee as to 
subject of bailment generally see 
Bailments 9 25. 

Mot gratnitous bailee 
Where school teacher Introduced 
school class in riding academy and 
was provided with a mount in order 
to accompany the children upon the 
horses hired by them, she was not a 
gratuitous bailee, since fact of bring¬ 
ing children constituted a considera¬ 
tion for the Tide.—Hodge v Montclair 
Riding Club, 32 A.2d 840, 180 IST.J. 
Law 331. 

4a Mo —^Trout V. Watkins Livery & 
Undertaking Co., 130 S.W. 136, 148 
Mo.App 621. 

38 C.J. p 92 note 49. 

41. Mo —^Trout V. Watkins Livery & 
Undertaking Co., supra. 
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42. Mo —^Trout v. Watkins Livery 4k 
Undertaking Co., supra 

43. Ala.—^Browning v. Fies, 58 So. 
931, 4 Ala.App 580. 

Mo —Trout V- Watkins Livery & Un¬ 
dertaking Co., 130 S.W. 186, 148 
Mo App 621. 

38 C J. p 92 note 52. 

44. P€L—Conn v. Hunsberger, 78 A. 
324, 224 Pa. 164. 132 Am.S.R. 770, 
25 L.RA.N.S, 372, 16 Ann Cas. 504. 

Wis.—Smith V. Pabst, 2i88 JNTW. 780, 
233 Wls 489—Vaningan v. Mueller, 
243 N.W. 419, 208 Wis. 527, fol¬ 
lowed in 243 N.W. 424, 208 Wis. 
542. 

38 C J p 92 note 68. 
animal 

(1) The rule stated in the text 
has been recognized or applied with 
respect to a horse furmshed as a 
nding horse. 

Iowa—Evans v. Upmier, 16 N.W.2d 
6, 235 Iowa 35. 

N.J.—^Hahn v. Rockingham Riding 
Stables, 19 A 2d 191, 126 N.J.Law 
324 

Wis—Smith V Pabst, 288 N.W. 780, 
233 Wis. 489—^Vaningan v. Mueller, 
243 N.W. 419, 208 Wis- 627, fol- 
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horse he lets for hire, or who by the exercise of 
reasonable care ought to know of its viciousness 
or such propensities, is liable for injuries resulting 
therefrom to the hirer,^® or to the person for whom 
the horse is hired expressly by another as a gratui¬ 
ty to such person,^® or to a third person on a public 
highway-^7 

The so-called implied warranty is not, however, a 
warranty in the sense that it insures the suitability 
of the horse/® but is merely a contract obligation 
against reckless or heedless letting of a horse with¬ 
out reasonable care to ascertain its habits with re¬ 
spect to safety and suitability for the intended pur¬ 
pose/® It has been laid down that it is the duty 
of a livery-stable keeper to use reasonable care to 
furnish a suitable horse, having in mind all the ex¬ 
isting and foreseeable conditions/® The rule, as 
sometimes stated, imposes and limits the duty in this 
respect to that of the exercise of ordinary care/^ 
In some jurisdictions the liability of the owner or 
operator of a stable of riding horses is less in de¬ 
gree than liability imposed for injuries inflicted by 
other animals, including dogs/® 


The liability of the keeper is not affected by the 
fact that the injury was in part occasioned by a 
defect in the highway®® or by the fact that the hirer 
to the knowledge of the liverjTnan took a horse not 
intended for him/^ It has been held, in an action 
on contract for an injury sustained, that it is not 
appropriate to consider the question of contributory 
negligence/® The breach of an implied warranty 
or contract to furnish a safe and suitable horse 
for the purpose for which it is hired must be the 
proximate cause of the injuries in order to render 
defendant liable/® 

Hidden defects. The liveryman does not warrant 
that the horse is free from defects of which he does 
not know, and could not have discovered by the 
exercise of due care,®^ but, if he negligently fur¬ 
nishes a horse that is unsuitable and injury is there¬ 
by occasioned, the fact that he did not know that 
the horse was unsuitable is no defense/® 

Assumption of risk and contributory negligence. 
According to some cases a person who hires a rid¬ 
ing horse takes the ordinary risks incident to rid¬ 
ing/® The test in determining whether the hirer 


lowed 111 243 N.W. 424, 208 Wls. 

<^ 42 . 

(2) As sometimes stated, in the 
absence of notice to contrary* con¬ 
tract for rentin^r of riding horses 
contains implied warranty that rent¬ 
er knew or exercised reasonable care 
to ascertain horse's habits, and that 
horse was safe and suitable for in¬ 
tended purpose.—^Kersten v. Young, 
125 P.2d 501, 52 Cai.App.2d 1. 

(3) Where circular emphasized 
that defendant corporation's animals 
had been selected and trained so as 
to carry excursionists with safety up 
and down the Grand Canyon, and the 
circular was an Invitation and In¬ 
ducement for excursionist to pay fee, 
trust in corporation's representations, 
and take trip for pleasure, the cor¬ 
poration assumed a responsibility to¬ 
ward excursionist.—Mkteas v. Fred 
Harvey, C.C.A.OaI., 14i6 F.2d 

46. Wls—Smith V. Pabst, 288 N.W. 

780, 233 Wis. 489. 

3fS C J. p 92 note 54. 

Blfll-ng horse 

(1) The rule stated in the text haa 
been recognized or applied with re¬ 
spect to a horse furnished as a riding 
horsa 

Cal.—Kersten v. Young, 125 P.2d 501, 

52 Cal.App.2d 1. 

Iowa.—Hvans v. Upmier, 16 N.W.2d 6, 

225 Iowa 35. 

Wis—Smith V. Pabst, 288 H.W. 780, 

233 Wls. 489. 

(2) With respect to a horse let 
for riding, the view has been taken 
that the owner had duty to inform 
himself of habits of horses kept for 


hire and was bound to exercise care 
of a reasonably prudent man to fur¬ 
nish a horse suitable for purposes 
contemplated in hirmg.—-ISvans v. 
tJpmier, supra. 

(3) It has been stated, however, 
that, where a school teacher brought 
pupils to Tiding academy, fact that 
teacher did not pay nding fee, as did 
each of the pupils, did not change 
rule of law that to recover for inju¬ 
ries sustained by teacher by rearing 
of horse it must be established that 
nding academy knew of vicious char¬ 
acter of horse which it permitted 
teacher to ride.—Hodge v Montclair 
Riding Club, 32 A.2d 840, 130 H.J. 
Xraw 381. 

46. Wls.—Yaningan v. Mueller, 248 
ISr.W. 419, 208 Wis. 627. 

47. Ga—^Logan v- Hope, 77 S.B. 809, 
139 Ga. 589. 

48. Soxse let for ziding 

Oal —^Dam v. Lake Allso Riding 
School, 57 P.2d 1315. 6 Cal.2d 695. 
Iowa.—Evans v. Upmier, 16 N.W.2d 
6, 235 Iowa 35. 

Wis.—Smith V. Pabst, 288 IT.W. 780, 
233 Wis. 489. 

49. Cal.—^Dam v. Lake Allso Rid¬ 
ing School, 57 P.2d 1315, 6 Cal 2d 
695. 

50. Mass.—^Foley v. O'Flsmn, 193 N. 
E. 44, 288 Mass. 504. 

51. N. J.—Hodge v. Montclair Riding 
Club. 32 A.2d 640, 180 N.J.Law 
861. 

Xa Ohio 

(1) The rule stated in the text has 
been recognized.—Cousmo v. Huss, 47 
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NE2d 919, 71 Ohio App. 107—^Troop 
A Riding Academy v. Steverdlng, 177 
NE 601, 39 Ohio App. 560. 

(2) A person suing in tort for in¬ 
juries when horse hired for riding 
runs and falls must show knowledge 
of defendant owner or his agent of 
some trait from which probability of 
horse's running away or falling 
might reasonably be Inferred —Troop 
A Riding Academy v. Miller, 189 N.B. 
647, 127 Ohio St 545. 

(3) Where nding academy hired 
horse to inexperienced rider who had 
ridden same horse on preceding day, 
under the circumstances there was no 
breanh of implied warranty that 
horse was docile.—^Troop A Ridmg 
Academy v. Steverding, supra 

68. La—Willis V. Schuster, App., 28 
So 2d 61’8. 

63. Mass.—^Home v. Meakin, 115 

Mass. 326. 

6^ Mass —^Home t. Meakin, su¬ 

pra 

65. Wis—^Vaningan v. Mueller, 243 
N.W. 419, 208 Wis. 527, followed 
in 243 N.W 424, 208 Wia 642. 

66. Iowa—Evans v. Upmier, 16 N. 
W.2d 6. 235 Iowa 35. 

67. Mass.—Copeland v Uraper, 32 N. 
E. 944, 157 Mass 558, 84 Am S.R. 
814, 19 L R.A 283. 

5a Mass —^Home v. Meakin, 115 

Mass. 326. 

59. Ohio.—Troop A Riding Academy 
V. Miller, 189 NE. 647, 127 Ohio 
St 545. 

"Assumption of xisk” is sometimes 
used Interchangeably with phras- 
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of a horse is chargeable with contributory negli- 
gcjice is whether a person of ordinary prudence, 
having knowledge of matters known to the hirer, 
would have refrained from using the horse.^0 The 
hirer of a vicious horse is not guilty of contribu¬ 
tory negligence in failing to abandon the animal 
after it has shown the first symptoms of vicious¬ 
ness® ^ or in jumping from the vehicle when put in 
danger of injury by the running away of the horse.®^ 
Hirer's violation of contract. If the hirer vio¬ 
lates the terms of the contract by driving beyond the 
prescribed destination, he cannot recover for inju¬ 
ries sustained through the vice of the horse mani¬ 
fested in the course of such extra driving.®® 

§ 18. -Injuries Due to Defects in Vehicle 

A livery-stable keeper who lets a carriage for hire 
is liable for injuries resulting from defects which might 
have been discovered by a careful and thorough exam* 
inatio'n. 

Livery-stable keepers who let carriages for hire 
are answerable for injuries which happen by reason 
of defects which might have been discovered by the 
most careful and thorough examination,®4 but not 
for an injury which happens in consequence of a 
hidden defect which would not on such examina¬ 
tion have been discovered.®® 

§ 19. -Injuries Due to Neglect or Incom¬ 

petency of Driver 

A livery-stable keeper has the duty of selecting and 
furnishing drivers who have the skill, caution, and ex¬ 
perience ordinarily possessed by persons engaged In 
such calling, and generally the keeper Is liable for In¬ 
juries which result from his negligence or want of due 
care In this respect. 

It is the duty of livery-stable keepers to select and 
furnish drivers having the skill, caution, and ex¬ 
perience ordinarily possessed by persons exercising 
such calling,®® and slight neglect or want of care in 
this respect creates a liability for injuries thereby 

es such as “taking the risk" or "In¬ 
curring' the risk”—^Troop A Riding 
Academy v. Miller, supra. 

ea Cal.—^Kersten v. Toungr, 125 P. 

2d 501, 52 Cal.App.2d 1. 

61. Ky.—Nisbet v. Wells. 76 S.W. 

120, 25 Ry L.. <511. 

62. Ran.—^Monroe v. Lattin, 25 Kan. 

Sol. 

Ky.—Nishet v. Wells. 76 SW. 120, 

25 Ky.Xi 511. 

63. Conn—Deming v. Johnson, 69 A. 

347, 80 Conn. 553. 

38 C.J. p 93 note 62. 

61. Vt.—Hadley v fiross, 34 Vt. 586, 

80 Am.D. 599 
38 C.J. p 93 note 63. 


occasioned.®^ The duty of the livery-stable keeper 
is not merely that of furnishing a driver generally 
competent, but it is also, through such driver, to 
use due care in carrying safely to the destination the 
hirer®® and any other passenger who may be right¬ 
fully in the vehicle.®® 

The liability of the livery-stable keeper in such 
cases is predicated on the existence of the relation 
of master and servant between the keeper and the 
driver, the test being whether the driver is under the 
control of the keeper^® and the liability is incurred 
in respect of third persons by reason of the implied 
consent of the owner that such person shall become 
a passenger in the vehicle.^i The fact that the pas¬ 
senger was carried gratuitously does not affect the 
owner's liability but the liveryman is not liable 
where a self-invited passenger enters the vehicle^ 
without the knowledge of the driver, where such 
carriage was not within the contemplation of the 
contract.73 The concurrence of a defect in the 
highway and negligent driving on the part of a 
driver furnished by the livery-stable keeper does 
not excuse such driving.^^ 

Violation of contract by hirer. Where the neg¬ 
ligence of the driver is occasioned through his obedi¬ 
ence to the improper directions of the hirer, the 
owner is not liable.^® A third person who acqui¬ 
esces in the violation of the contract of hire is con¬ 
cluded from recovery for injuries sustained as a 
result of the driver's negligence^® 

§ 20. -Actions 

a. In general 

b. Pleading, proof, and variance 

c. Evidence 

d. Trial 

a. In General 

Generally plaintiff may sue either In contract or In 

70. Colo—^Pterker v. Nicholson, su¬ 
pra. 

71. Ga—^Parker v. Loving^, 79 S.B. 
77, 13 GaApp. 284. 

38 C J. p 94 note 75. 

72. Ill.—^Benner Livery & Undertak¬ 
ing Co. V. Busson, 58 Ill.App. 17. 

73. Mo.—Slegrist v Amot, 86 Mo. 
200, 56 AmR. 424. 

38 C J. P 94 note 78. 

74. Wls.—^Rump V. Bresnan, 151 N. 
W. 251. 160 Wis. 179. 

75. Ky.—^Radel Co. v Borches, 145 
SW. 165, 147 Ky. 506, >39 L.R.A.,N. 
S., 227. 

76. Ky—Radel Co. v. Borches, 146 £k 
W. 155. 147 Ky. 506, 39 I<.RJL,N. 
S., 227. 

38 C J, p 95 note 84. 


65. Vt.—^Hadley v Cross, supra. 

38 C.J. p 93 note 64 

66. Ill—^Payne v. Halstead, 44 Ill 
App. 97. 

Tenn—^McGregor v. Gill, i86 S.W. 818, 
114 Tenn 521, 108 Am.S R. 919. 

67. Ill—^Benner Livery & Undertak¬ 
ing Co. V. Busson, 5'8 Ill App. 17. 

La.—^Perez v. New Orleans City & 
Lake R. Qo., 17 So. 869, 47 La-Ann. 
1391. 

ea m. —^Harper ▼ Owen BL Fay 
Livery Co., 177 Ill.App. 188. 

38 O.J. p 93 note 71. 

69. Colo—^Frerker v. Nicholson, 92 
P. 224, 41 Colo. 12. 13 LR.A.N.S., 
1122, 14 Ann.CS.s. 730, 

38 C J. p 94 note 72. 

647 



LIVERY-STABLE KEEPERS 


54 C.J.S. 


§ 20 

tort to enforce the Ilabffity of a I very-stable keeper 
with respect to the letting of horses or vehicles. 

Generally plaintiff may sue either in contract or 
in tort to enforce the liability of a livery-stable keep- 
er.77 Punitive damages will not be allowed where 
plaintiff elects to sue on the contract^* ^liere 
plaintiff has procured a judgment for damages, it is 
improper for the court on defendant's motion to re¬ 
duce the judgment without giving the successful 
party the alternative of a new trial or of entering a 
remittitur, where there was ample evidence of physi¬ 
cal injury on which the amount of damages assessed 
is sustainable.^^ 

b. Pleading, Proof, and Variance 

A complaint may be sufRcfent to show the relation 
of carrier and passenger between defendant livery-stable 
keeper and plaintifr, even though It alleges that the hir¬ 
ing was by another than plaintiff. 

A complaint which avers negligence on the part 
of defendant livery-stable keeper whereby plaintiff, 
a passenger in the hired vehicle, was injured, may 
sufficiently allege the relation between defendant 
and plaintiff of carrier and passenger, even though 
it alleges that the hiring was by a person other than 
plaintiff.*® Where plaintiff sets forth a special 
warranty as to the adequacy of the subject of the 
bailment, he is not therefore precluded from recov¬ 
ery on the implied warranty in the contract.*^ 
Where plaintiff relies on defendant’s want of dili¬ 


gence in the selection of a skillful and careful driv¬ 
er, he cannot establish his case on the theory of the 
negligence of the driver on the particular occasion 
of which he complains.** 

a Evidence 

General rules of evidence apply In actions to enforce 
the liability of a livery-stable keeper. 

Plaintiff has the burden of proving want of due 
care on the part of the liveryman.** So the burden 
is on plaintiff of showing both the viciousness of the 
horse and the unsuitableness for the purpose for 
which it was hired, and that such facts were known 
to defendant or in the exercise of ordinary care 
would have been known to him ;*^ but, where it is 
shown that the carriage drawm by the alleged vi¬ 
cious horse upset without any fault oa his part, the 
burden of adducing evidence in rebuttal rests on 
defendant.** The burden of proving contributory 
negligence, when not disclosed by the testimony on 
the part of the hirer, is on defendant;*® and, where 
the defense is that plaintiff had knowledge of the 
vicious nature of the horse and assumed the risk of 
hiring it, the burden of establishing such facts is on 
defendant*^ 

Rules as to the admissibility of evidence in dvil 
actions generally apply in actions to charge a livery- 
stable keeper with liability with respect to letting a 
horse or vehicle.** Generally the elements of de- 


77. Mo.—^Trout v. Watkins Livery A 
Undertaking Co., 130 S.W. 136, 14'8 
Mo.A<pp. 621. 

Pa.—Conn v. Hunsberger, 73 A. 324, 
224 Pa. 154, 132 Am S R 770, 25 L. 
B.A,K.S.. 372, 16 Azm.Cas. 604. 

38 C.J. p 95 note 86. 

Contributory negligence as defense 
in action on contract generally see 
supra S 16- 

7a, Mo-—^Trout V. Watkins Livery & 
Undertaking Co., 130 RW. 136, 148 
Mo.APp. 631. 

79. Ark.—^Dickie v. Henderson, 128 
SW 561, 95 Ark. 78. 

80. Ala.—Orr v. Boockholdt, 65 So. 
430, 10 Ala.App. 331. 

81. Pa.—Conn v. Hunsberger, 73 A. 
324, 234 Pa. 154, 160, 132 Azn.S.R. 
770, 25 L.RA.,M’.S., 872, 16 Ann. 
Cas. 504. 

68 C.JT. p 95 note 91. 

e2m Ala.—Orr v. Boockholdt, 66 So. 
430, 10 Ala.App. 331. 

88. Pa.—Conn v. Hunsberger, 73 A. 
324. 224 Pa. 154, 132 AinS.R. 770, 
35 L.R.A.,HS., 372, 16 Ann Cas. 504. 
Wis.—Ohlweiler v. Ohlweiler, 69 N. 

W. 678, 88 Wis. 75. 

86. Iowa.—^Elvans v. Upmier, 16 N. 

W.2d 6, 235 Iowa 35. 

38 C.J. p 95 note 94. 


Horse let for zldisg 

(1) In suit against owner of riding 
academy by patron who was injured 
when horse ran away, on ground that 
patron contracted to hire a gentle 
horse but that patron was given a 
horse of nervous disposition, with 
assurance that the horse was gentle, 
burden of proof rested on patron.— 
Willis V. Schuster, La.App., 28 So.2d 
518. 

(2) PlalntllC must prove facts Jus¬ 
tifying a finding that the horse was 
unsafe and unsuitable for the pur¬ 
pose for which it was hired.—I>am 
V. Lake Aliso Riding School, 57 P.2d 
1315, 6 Cal.2d 695. 

85. Ala.—Orr v. Boockholdt, 65 So. 
430, 10 Ala.App. 331. 

88L Wis.—Ohlweiler v, Lohmann, 59 
. N.W. 678, 83 Wis. 75. 

87- Me.—Wlndle v. Jordan, 76 Me. 
149. 

88L N.T.—Hodge v. Montclair Riding 
Club, 32 A.2d 340, 130 lSr.J.Law 381. 
Hviaeaioe held admissible 

(1) In an action against a livery¬ 
man for injury from a vicious horse 
let to plaintiff, evidence of others 
who had driven the horse a month 
before the accident that the horse 
had run away with them Is admissl- 
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ble to show the dangerous disposition 
of the animal.—Nlsbet t. Wells, 76 
S.W. 120, 25 KyJLu 511. 

(2) In rider's action for damages 
sustained by rearing of horse, evi¬ 
dence of both prior and subsequent 
behavior of horse was admissible to 
show Its vicious disposition and fixed 
habits and that horse was not safe 
emd fit for riding purposes .—'Bodge 
V. Montclair Riding Club, 82 A.2d 840, 
130 lsr.J.Law 831. 

(3) In CLCtlon for Injuries to pas¬ 
sengers in wagon hired frt>m defend¬ 
ant stable keeper sustained when 
horse kicked footboard, cross exam¬ 
ination of stable keeper as to wheth¬ 
er he knew that plaintiffs were like¬ 
ly to meet other similar wagons car¬ 
rying parties on road was competent 
with regard to degree of care neces¬ 
sary in selecting suitable horses for 
plaintiffs, and was harmless In any 
event.—(B^>ley v- O’Plynn, 193 N.B. 44, 
288 Mass. 504. 

Bvldenee held inadmissible 

Hvidence of the general competen¬ 
cy of the driver of a hack is inad¬ 
missible for the purpose of disprov¬ 
ing the negligence of the driver on 
the occasion complained of, where 
such negligence alone was alleged. 
—Gannon v. Sisk, 112 A. 697, 95 
Conn 639, 643—35 C.J. p 95 note 99. 
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fendant’s liability must be established by a prepon¬ 
derance of the evidence.89 Mere proof of the ex¬ 
istence of the defect or the happening of the acci¬ 
dent generally is not, without more, sufiScient to es¬ 
tablish negligence on the part of the livery-stable 
keeper.^0 

d- Trial 

Rules applicable in civil actions generally apply with 
respect to what are questions of fact and with respect 
to the propriety and sufficiency cf instructicns. 

Where the evidence is conflicting or is such that 
different inferences may arise therefrom, it is a 
question for the jury whether defendant was neg¬ 
ligent or exercised due care,9i whether there was 
a breach of the implied warranty of fitness of the 
horse in question for the purpose for which it was 
hired,whether the horse was a safe and suitable 
one for the intended purpose,®^ or whether the neg¬ 
ligence alleged was the cause of the injury.®^ Slight 
evidence of negligence may be sufficient to warrant 
the submission of the question to the juiy.s® 

Under the evidence in the particular case, it has 
been held to be a question for the jury whether the 
injured person assumed the risk of the hiring and 
willingly exposed himself to the contingency of the 
accident®® or whether the injured person exercised 


§ 21 

due care.®7 It has been held, however, that in an 
action on contract for injuries sustained in riding a 
horse, the question of contributory negligence is not 
an appropriate one for consideration by the jury.®® 

Instructions. The instructions defimng the du¬ 
ties and liability of the livery-stable keeper in let¬ 
ting a horse must be clear and accurate.®® A charge 
to the effect that, if the defective condition of the 
highway contributed to the accident, defendant is 
not liable is erroneous.^ It is error to charge the 
jury that, inasmuch as the burden of proof as to the 
habits of a mare at the time of the letting was on 
plaintiff as to one version of the facts and on de¬ 
fendant as to the other, it is very nearly immaterial 
how the burden lies ® 

Verdict and judgment. Whether a verdict is suf¬ 
ficient to support a particular judgment depends on 
the facts and circumstances involved in the action 
under consideration.® 

§ 21. Duties and Liabilities of Hirer 

a. In general 

b. Actions 

a. In General 

The hirer of a horse from a Ifvery-stable keeper. 


89. Iowa.—^Evans v. Upmler, 16 N. 
W.2d 6. 235 Iowa 35. 

evidence haid enfflolent 
To warxant finding* that defendant 
was negligent.—^Dickie v Henderson, 
138 S.W. 561, 9S Ark. 78. 

Xvldeiice held InsnAolent 

(IJ To show that defendant was 
negligent In letting horse for riding. 
—Willis V. Schuster, Ija.Apip, 28 So. 
2d 518. 

(2) To show that horse let for rid¬ 
ing purposes was known to he a 
dangerous and vicious animal — 
O’Donnell v. Holdorf, 26 N.E.2d 653, 
304 llLApp. 442. 

(3) Raise issue as to competency 
of instructor furnished for person 
riding horse.—Smith v. Pabst, 288 N. 
W. 780, 233 Wis. 489. 

90. Ga.—Cooper v. Layson, 80 S.B. 
666, 14 GaApp 184. 

38 C.J. p 95 note 1. 

91. Cal —^Rafter v. Dubrock’s Riding 
Academy, 171 P.2d 459, 75 CaLApp. 
2d 621. 

Knowledge of propensitleB of horse 
Iowa—^Bvans v. Upmier, 16 N’.W.2d 
*6, 235 Iowa 35. 

Bvidence held suffident to go to Jury 
U.S—Schwartz v Goldberg, C.C.A.N. 
J, 60 F.2d 478. 

Cal.—Kersten v. Young, 125 P.2d 501, 
52 Oal.App.2d 1. 


Ohio —Oouslno v Huss, 47 N.B.2d 
919, 71 Ohio App. 107. 

Hvldenoe held Insidllolent to go to 

Jnxy 

Wis—Smith V. Pabst, 288 N.W. 780, 
233 Wis. 48*9. 

92. N.J.—Hahn v. Rockingham Rid¬ 
ing Stables. 19 A.2d 191, 126 N.J. 
Law 824. 

93. Iowa—^Evans v. TTpmier, 16 N.W. 
2d 6, 235 Iowa 85. 

H.J —^Hahn v. Rockingham Riding 
Stables, 19 A.2d 191, 12>6 N.JJLaw 
324 

Ohio.—Cousino v. Huss, 47 N.E 2d 
919, 71 Ohio App. 1. 

Svidence held lasiiAoient to go to 

Jury 

Ohio—Troop A Riding Academy v. 
Miller, 189 NEL >647, 127 Ohio St. 
545. 

94. Ga—^Logan v. Hope, 77 S.E. 809, 
189 Ga 559. 

Evidence hdd sufficient 
Cal.—^Kersten v Young, 12i5 P.'2d 
501, 52 OalApp.2d 1. 

95. Pa—Conn v. Hunsberger, 73 A. 
324, 224 Pa 154, 132 Am S.R. 770, 
25 Li.R.A.,N.S, 372, 16 Ann Cas 
504. 

96. NJ.—^H^n V. Rockingham Rid¬ 
ing Stables, 19 A.2d 191, 126 NJ 
Law 824. 

97. Ga—^Logan v. Hope, 77 S.B. 809, 
139 Ga 589. 
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Evidence held sufficient 
Cal—Kersten v. Young, 125 P.2d 601, 
52 CalApp.2d 1 . 

98. Wis—Vaningan v Mueller. 243 
NW 419, '208 Wis. 527, followed in 
243 NW. 424, 208 Wis. 542 
99- Iowa—^Bvans v. Upmier, 16 N. 

W.2d 6, 235 Iowa 35. 

Mo—Ogan v. Perkins, 191 S.W2d 
566. 

38 C J. p 96 note 8. 

Znstmctions held proper 
Iowa—Evans v. Upmier, 16 N.W.2d 
6, 235 Iowa 35. 

Mass—Foley v. O’Flynn, 193 H.E. 

44, 285 Mass. 504. 

Xnstmctlon properly refnsed 
Wia—Vaningan v Mueller, 243 NW. 
419, 208 Wis 627, followed in 243 
N.W 424, 208 Wis. 542. 

1. Wis.—Rump V. Bresnan, 151 N. 
W. 261, 160 Wis. 179. 

2. Wis.—Ohlweiler v. Lehman. 69 N. 
W. .678. 88 Wis 75. 

3. Recovery on contract 

Verdict finding evil characteristics 
in horse which liveryman exercising 
ordinary care could have discovered 
and that evil characteristics caused 
injury to wife, supported judgment 
for husband, hiring horse for wife, 
for breach of contract—Vaningan v. 
Mueller. 243 N.W. 419, 208 Wis. 527, 
followed in 243 N.W. 424, 205 Wis. 
542. 
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as balleer agrees to use ordinary care and skill with 
respect to the horse, and is liable for an injury to the 
horse which results from any want of such care and 
skill. 

The relation between a livery-stable keeper and 
one who hires a horse and vehicle from him is that 
of bailor and bailee.^ By his contract the hirer of 
a horse from a livery-stable keeper agrees to use 
ordinary care and skill with respect to the animal,® 
which care means that which an ordinarily prudent 
person would take in the use of his own property.® 
When want of such care and skill results in injury 
to the horse, the hirer is liable, whether the neglect 
is his own^ or that of his servants;® and the fact 
that his servants inflicted the injuries willfully and 
intentionally does not relieve the hirer of liability, 
as long as they were acting in the pursuit of his 
business.® 

The hirer is not liable for injuries sustained by 
the animal hired by him, where such injuries oc¬ 
curred through the negligence of a driver who is 
under the sole control of the liveryman^® or where 
the injury would not have occurred but for the neg¬ 
ligence of the liveryman in furnishing defective 
equipment.!! The hirer is not liable for damages 
resulting from failure to return the horse which 
broke down in the course of use by the hirer due 
to the fact that the horse was lame and unsound 
at the time of the hiring, where the hirer was not 
negligent in his use and treatment of the horse,!® 
but the hirer is liable for damages resulting from his 
failure in such case to return the vehicle and other 
equipment which he hired.!® 

Injuries by third person. Where a third person 
with knowledge of the bailment and at the hirer’s 
request assumes control of the horse let to hirer 
and negligently causes it injury, he is answerable 
therefor in damages to the owner.!^ A person who 


hires a horse for the sole benefit of another to whom 
the horse is delivered is not liable for damages for 
injuries to the horse resulting from the negligence 
of such other but is liable only for the hire.!® 

Deinaiing from journey specified in contract. 
One who hires a horse for a specified journey be¬ 
comes liable for any damage arising from his driv¬ 
ing the animal on a further journey,!® or on an- 
othei: and different trip,!7 but not for slight and 
immaterial departures from the general course out¬ 
lined in the contract, where there is no intention of 
exercising a dominion over the animal inconsistent 
with the rights of the liveryman.!® 

Using horse for excessive time. One who hires 
a horse of a livery-stable keeper and contracts to 
use it for a definite period of time is liable to the 
owner for an injury sustained by the animal from 
its use after the expiration of the prescribed pe¬ 
riod.!® 

b. Actions 

Rules as to pleading, evidence, trial, and damages 
applicable In civil actions generally apply In an action 
by a livery-stable keeper against a hirer of a horse for 
Injuries sustained In connection with the transaction. 

A petition alleging in general terms that defend¬ 
ant negligently and without fault on plaintiffs part 
suffered plaintiffs horse to run away, whereby the 
vehicle was destroyed and the harness injured, sets 
forth a valid cause of action;®® but an allegation 
is defective which charges defendant with negli¬ 
gence in the manner of hitching the horse to a 
picket fence, where it further avers the unsafe con¬ 
dition of such place rather than the negligent man¬ 
ner of the hitching.®! Where the action under a 
statute is for trespass on the case, the negligence of 
the hirer need not be specifically alleged.®® 


4. Colo.—^Kilpatrick v. Inman. 105 P. 
1080. 46 Colo. 614. 26 L.R.A..N.S.. 
188. 

Pa—Gribson v. Bessemer & li. K. H. 
Co.. 75 A. 194, 226 Pa. 198. 27 Li R. 
A..N'.S.. 689. 18 Ann.Cas. 535. 

5. N.H.—Chase v- Boody, 55 N'.H. 
574. 

38 C.J. p 96 note 17. 
l>utles of bailee srenerally see Bail¬ 
ments S5 8i6-29. 

6L Ky.—Powers v. Brooks, 7 Ky.Lr. 
204. 

38 O.J. p 96 note 18. 

7. Tex.—Johnson v. Hyltin, Clv.App., 
133 S.W. 293. 

38 C.J. p 97 note 19. 

& Ohio.—^Pickens v. Dlecker, 21 
Ohio St. 312. 8 Am.R. 55. 

38 C.J. p 97 note 20. j 


I (Liability of master for act of serv- 
I ant srenerally see the CJ.S. title 
I Master and Servant 9$ 561-575, 
also 39 CJ. p 1268 note 45-p 1311 
note 46. 

9. Mich.—^Pesola v. Forsten, IfrS N. 

W. 365. 1<S2 Mich. 94. 

38 C.J. p 97 note 21. 

lOi Ky.—Foy-Proctor Co. v. Mar¬ 
shall. 183 S.W. 940, 169 Ky. 377, 
L.R.A.1916P 1036. 

38 C J. p 97 note 22. 

11- Mo.—O^rlesby v. Smith, 38 Mo. 
App. 67. 

38 C.J. p 97 note 23. 

la. Pa.—^Miller v. Moyer. 24 Pa.Co 
259. 

13. Pa,—^Miller v. Moyer, supra 

14. Conn.—^Palmer v- Mayo, 68 A. 
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369, 80 Conn 353, 125 Am S R. 123, 
15 L.R.A.,N S. 428, 12 Ann.Cas. 691. 
15. Mich.—Wallace v. Langeland. 38 
N.W. 519, >66 Mich. 365. 

19i Del—Conaway v. Dukes, 90 A- 
413, 28 Del. 74. 

38 CJ p 97 note 26. 

17. Mass.—^Stronsr v. Connell, 115 
Mass. 575. 

13i Ind—^Dauirherty v. Reveal, 102 
NB. 381. 54 Ind.App. 71. 

38 C.J. p 97 note 28. 

19- Ark.—Stewart v. Davis, 31 Ark. 
518. 25 Ani.R 576. 

aa Ga—Stewart v. Greene, 53 S.B. 
450. 124 Ga 975. 

ai. Ga—Stewart v. Greene, supra. 

aa. Mich—Pesola v. Forsten, 148 N". 
W. 3'65. 182 Mich. 94. 



54 C.J.S. 


LIVERT-STABLE KEEPERS—LOAD 


Evidence, The burden of proof is on plaintiff to 
show negligence on the part of the hirer^s and that 
the alleged negligence was the proximate cause of 
the injury and this burden is not shifted by 
proof that the animal hired was uninjured at the 
time of the hiring and was in the possession of the 
hirer until it was returned to plaintiff in an injured 
condition,25 although in such case the burden is on 
defendant of adducing evidence in rebuttal.26 Rules 
as to the admissibility of evidence applicable in dvil 
actions generally apply.27 Generally the fact that 
the horse sustained injuries while in the possession 
of the hirer is insufficient of itself to establish culpa¬ 
ble negligence on the part of the hirer,28 but slight 
evidence in addition thereto may warrant the infer¬ 
ence of such negligence.29 

TriaU It has been held to be a question for the 
jury whether defendant hirer who attempted to get 
into a buggy without maintaining a hold on the 
reins, where he was cautioned as to the restiveness 
of the horse, was guilty of negligence.^® Generally 
speaking the instructions should conform to the is- 
sues.2i 

Damages. The measure of damages for injuries 
due to overdriving a horse hired of a livery-stable 
keeper is the expense of curing the animal of its 
injuries, the value of the services while it is being 
cured, and the difference between its value before 
the injury and after the cure.®^ 


§ 22. Penalties for Violating Regulations 

A person who keeps a livery stable without obtain¬ 
ing the license duly required by a municipal corporation 
Is subject to the penalty duly prescribed. 

One who keeps a livery stable without obtaining 
the license required by a municipal corporation em¬ 
powered to license and tax livery-stable keepers is 
guilty of a breach of the provisions of an ordinance 
requiring such tax and is subject to the penalty pre¬ 
scribed therein.25 

§ 23. Offenses by Livery-Stable Keepers 

A complaint charging accused with conducting a liv¬ 
ery stable without a license states a public offense, 
where a municipal ordinance Imposes a license tax on 
every livery stable. 

Where a municipal ordinance imposes a license 
tax on every livery stable, a complaint charging ac¬ 
cused with conducting a livery stable without a li¬ 
cense does not entirely fail to state a public of¬ 
fense.®^ 

§ 24. Offenses by Hirer of Horses and Vehi¬ 
cles 

Criminal responsibility for injuries to, or killing 
of, animals is discussed in Animals §§ 235-244. 
Larceny of animals see Larceny § 3 f. 

Examine Pocket Parts for later cases. 


IJVES IN BEING. See the C.J.S. title Perpetui¬ 
ties §§ 4, 45, also 48 C.J. p 940 note 62-p 942 note 
87, p 1004 note 79-p 1007 note 40. 

LIVE STOCK. See ante p 636 notes 74r-77. 

UVE-STOGE INSUBANGE. Defined see Insur- 
anee § 29. For other references see title index to ti¬ 
tle Insurance. 

LIVING. See live ante p 635 note 79-p 636 note 
99. 


LLOYD’S INSURANCE. Defined see Insurance § 
1410. For other references see title index to title 
Insurance. 

LOAD. 

-As a Noun. That which is, or is to be, laid on 

or put in anything for conveyance; anything taken 
up or carried; a burden; the quantity which is cus¬ 
tomarily carried or drawn in a specified way, as 
in a cart, car, or vessel, or on a pack animal.^ 


sa. B: 3 r,—Powers v. Brooks, 7 Ky.Li. 
204. 

S4. Del.—Conaway v. Dukes, 90 JL 
418, 28 Del. 74. 

25. NH.—Hart v. Dockwood, 28 A. 
367, 66 N.H. 541. 

22. N.T.—Sheriff Street Stables, Inc. 
V. Handel, 185 NY.S. 83—Bischoff 
V. Schulz, 6 N.T.S. 757. 

27. Colo.—Kilpatrick v. Inman, 10'5 
P. 1080, 46 Colo 514, 26 LiR.A.,N. 
S., 188. 

88 C.J. p 96 note 15 [aj. 


28. Md.—Darby Candy Co. v. Hoff- 
berger, 73 A. o65. 111 Md. 84. 

38 C.J. IP 98 note 40. 

29. N.T.—Sheriff Street Stables, Inc 
V. Handel, 185 N.T.S. 88. 

30l Wfl.Ti —^Honroe v. Lattin, 25 Kan. 
351. 

31. Ga—^Brannan v. Hoore, 69 SB. 
820, 185 Ga 517. 

32. Ho.—Cunninirham v. Dickerson, 
79 S.W. 492, 104 MoApp. 410. 

33. Ill —Howland v. Chicago, 108 
Ill. 496. 


34. Cal.— "Bx. parte Jackson, 77 P. 

457, 143 Cal. 564. 

38 C.J. p 98 note 44. 

1. Webster New Int.D. 

Slnllaily expressed 

Ordinarily, when mention is made 
of a load, reference Is had only to 
the material placed upon the car¬ 
riage, and which is designed for re¬ 
moval from one place to another, not 
to the carriage Itself, or to anything 
used or employed simply as means 
by which the removal or transporta¬ 
tion of that material is effected.— 
Howe V Castleton, 25 Vt. 162, 167- 
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In mecJianics, The amount of pressure due to su¬ 
perimposed weight, whether stationaiy or moving; 
eztemah resistance overcome by a machine or prime 
mover, as by a planing machine, a dynamo, or a 
steam engine also the point where an engine puts 
out the greatest amount of energy with the least 
possible consumption of fuel, that is, with the least 
possible expenditure; the point where an engine 
reaches its highest economic utility.^ 

- As a Verb. To lay a load or burden on or in, 

as on a horse or in a cart; to charge with a load, 
as a gun; to furnish with a lading or cargo, as a 
ship.'^ It has been held synonymous with ‘^incum- 
ber’^ or ^^encumber^’ see 42 C.J.S. p 549 note 41. 

Loading. The act of putting a load on or in; 
to charge as with a load or burden.^ 

Tn insurance terminology the word ^Koading*^ has 
a special Tnftan ing when used with reference to life 
insurance premiums and is discussed in Insurance § 
340. For reference to other particular applications 
and specific uses of the term see the Descriptive- 
Word index. 

Loaded, Past participle and preterit of ‘load.”® 

-Phrases. Phrases employing the word ‘load” 

in its several forms are set out in the note.? 

LOAF. As a noun, a molded mass of any material; 
a shaped mass of bread or cake, or of chopped meat. 


already cooked, often of a fixed size or weight, in¬ 
tended to be cut in slices.® 

As a verb, to spend time in idleness; to lounge 
or loiter about or along;® to spend idly; while 
away, as loafing one’s time away; to idle away the 
time; lounge.^® It is not properly applied to de¬ 
serving persons who may be temporarily unem- 
ployed.ii The word has no sinister meaning and im¬ 
plies no wrongdoing or misconduct.^® For use of 
the term in vagrancy laws see the G.J.S. title Var 
grancy § 1, also 66 C.J. p 400 notes 21-39. 

‘Tioafing” has been held to be nearly synonymous 
with “idling” see 42 C.J.S. p 376 note & 

Loaf sugar. Sugar in loaves.^® 

LOAFEB. A lazy lounger; one who has the bad 
habits typical of street loafers; one who loafjs.^^ 

LOAN. 

As a Noun 

-In General. It has been said that the word 

“loan” is one of elastic meaning,^® anciently used to 
express what is now known as a bailment; transac¬ 
tions which were known in the civil law by such 
terms as “depositum” and “commodatum.”^® In 
modem use, particularly in statutes, the term is em¬ 
ployed in different senses, and both bailment and 
loan have been defined in some statutes. Every con- 


8. Webster New Int.l>. 

8. N.T.—Graver v. Edison Electric 
lUuxn Oo., 110 N.T.S. 603, 605, 126 
AppDiv. 371. 

38 G.J. p 135 note 5. 

4. Webster New Int-D. 

38 C J. p 125 note 5. 

5. NJ.—American Oil & Supply Co. 
V. United States Casualty Co., 18 
A.2d 257, 259, 19 N.J.Misc. 7. 

6. Webster New Int.D. 

7. Plixases using "load” 

(1> “Load line** otherwise called 
“Plimsoll Mark** defined and de¬ 
scribed see the C.J.S. title Shipping 
§ 142. 

(2) “Load lots."—City of Chicago 
V. Wisconsin Lime & Cement Co., 144 
N.E. 3, 4, 312 IlL 520. 

(8) "Per load."—Huntley v. Wood¬ 
ward, 9 Gray, Mass, 86. 88. 

(4) “Vehicle and load.**—Heib v. 
Town of Big Plats, 73 N.T.S. 86, 87, 
‘6*6 APP-Biv. 88. 

(5) Other phrases using the word 
*load" as to which more recent adju¬ 
dications have not been found see 
38 C.J. p 124 note 2 [a], [bj. 

Pbxases using ^aded” 

(1) “Loaded nfle.*'—State v. Alt, 
254 N.W. 533, 215 Wis. 387. 


(2) “Loaded wagon" distinguished 
from “empty wagon’* see 30 C.J.S. p 
236 note 8 (1). 

(3) Other phrases using the word 
’loaded as to which more recent ad¬ 
judications have not been found see 
38 C.J. p 125 notes 8-17. 

Phrases using “loading” 

(1) ’Xoading and unloading** 
clause in liability policies insuring 
against liability arising from the use 
of motor vehicles see Insurance S 
829. 

(2) “Loading floats" defined and 
compared with “working floats" 8ee| 
Logs and Logging § 1. 

(3) “Loading offshore’* as includ¬ 
ing loading at the end of a long 
bridge pier.—Johnson v. Northwest¬ 
ern Nat Ins. Co, 39 Wis. 87, 92. 

(4) Other phrases using the word 
’loading" as to which more recent 
adjudications have not been found 
see 38 CJ. p 125 notes 20-30. 

8. Standard D. 

9- BZan.—City of Olathe ▼. Zjauck, 
135 P2d 549, 561, 156 Kan. 637. 

10. U.S.—Territory of Hawau v. 
Anduha. C.aA.Hawali, 48 F.2d 171, 
173. 


11. Kan.—City of Olathe v. XaucIc. 

135 P.2d 549, 551, 156 Kan. 637. 
Slxnllazly ekpvessad 
The term “loaf" is wholly at vari¬ 
ance with the occasional or even £re- 
duent presence at public places by 
deserving persons who may be for 
the time being unemployed. 

Cal—^Phillips V. Municipal Court of 
Los Angeles, 75 P.2d 548, 649, 24 
CalApp.2d 458. 

Tex.—Ex parte Strittmatter, 124 S. 
W. 906, 907. 58 Tex.Cr. 156, 137 
Am.SK. 937, 21 AnnOas. 477. 

18. U.S.—Territory of Hawaii v. An- 
duha, C.C.A.Hawaii, 48 F.2d 171, 
173. 

18. U S.—U. S. V. Breed, C.O.Hass., 
24 F.Oas.No.14,638, 1 Sumn. 159, 
167. 

88 C J. p 125 note 33. 

14. Hawaii.—Kahanamoku v. Adver¬ 
tiser Pub Co., Ltd., 25 Hawaii 701, 
716, 716. 

15. Conn.—^State v. Atchison, 136 A. 
466, 459, 106 Conn. 315. 

16 . Ky.—^Slack v. Bryan, 184 S.W. 
2d 873, 875, 876, 299 Ky. 132. 

Commodatum see 15 C.J.S. p 687. 
Depositum see Depositaries S 1; 
Bailments S 7 note 68. § 9 note 86. 
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tract for the loan of personal property is in a sense 

a bailment.i7 

In the civil code of Louisiana there is no mention 
of bailment, but that concept is expressed by the 
word “loan” and the civil law terms “coimnodatum” 
and “mutuum.”!* 

Various transactions have been held to be or not 
to be loans, depending on whether the facts of the 
particular situation came within the scope of rec¬ 
ognised defbaitions of the term.!* 

-Classification. Loans are variously classified, 

frequently according to whether the article lent is to 
be returned in specie or in kind; if the former, the 
transaction is a loan for use; if the latter, it is a 
loan for consumption.** The loan for use is a bail¬ 
ment of goods to be used by the bailee temporarily, 
or for a certain time, without reward.*! The loan 
for consumption is a transfer of personal property 
to be consumed by the borrower and to be returned 
to the lender in kind and quality.** 

-^Definitions and Meanings. According to the cir¬ 
cumstances under which the word ^fioan” has been 
used, it has been variously defined.** With refer¬ 
ence to property generally, it has been defined as a 
lending;** a permission to use;** a transaction 
whereby the owner places some specific thing in the 
hands of the borrower to be used by him without 
compensation;** a transaction which creates the 
customary relation of lender and borrower;*^ a con¬ 
tract by which one gives to another the temporary 
possession and use of personal property, and the 


latter agrees to return the same thing to him at a 
future time without reward for its use;** a bail¬ 
ment of an article for a certain time, to be used by 
the borrower without paying for the use;** a deliv¬ 
ery of an article by the owner to another jierson, 
to be used by the latter gratuitously, and returned 
either in specie or in kind.** Also anything fur¬ 
nished for a temporary use to a x>orson at his re¬ 
quest, ou condition that the specific thing shall be 
retnmed, or its equivalent in kind;*! that which is 
furnished for temporary use, with a condition that 
it shall be retnmed, or its equivalent, with a com¬ 
pensation for the use;** that which is lent;** that 
which one lends or borrows.** According to the 
conteart the term may mean debt,*^ deposit,** dis- 
count.*7 

It was anciently defined as “a grant of something, 
made in a gratuitous manner, for some certain use 
and for a certain term of time, expressed or im¬ 
plied, to the end that the same species should be 
again returned or restored again to us; and not an¬ 
other species of the same kind or nature, and this in 
as good plight as it was delivered.”** 

With reference to property or money, a loan has 
been defined as the temporary letting of money or 
other thing by one to another with the expectation 
by the one that the money or thing lent will be re¬ 
turned by the other;** a borrowing of money or 
other personal property by a person who promises 
to return it.^* 

Loan of money. The conception of lending mon¬ 
ey is well understood both in the popular and tech- 


17 . Okl.—^Parsons v. Eisele, 277 F. 

643, 647, 137 Okl 35. 

IS. U.S.—liancaster v. Jordan Auto 
Co, C.C.A.M1SS., 121 F2d 912, 913 
Mutuum see Bailments 5 8. 

19. Cal.—^Pacific Finance Corpora¬ 
tion V. Bank of Yolo, App, 1 P.2d 
465, 463. 

Mich.—^Abeloil v. Ohio Finance Co., 
21 N.W.2d 856. 860, 313 Mich 568. 
38 C.J. p 128 notes 16, 17. 

90. Black LiD. 

91. N.Y —Elton v. Markham, 20 
Barb. 343, 348. 

99. Ark—State v. Brown, 102 S,W. 
394, 395, 83 Ark. 44, 119 Am S.II. 
109. 

N.Y,—^Kinne v. Kxnne, 45 How.Pr. 
61. 65. 

98. Ill.~ln re Lalla’s Estate, 1 N.E. 
3d 50, 53, 862 Ill. 6 : 21 , 

94, Cal —Savings & Loan Soc. v. 
City and County of San Francisco, 
63 P. 665, 666. 131 Cal. 356. 

Ill—In re Lalla's Estate, 1 N.E.2d 
60, 53, 862 lU. 621. 


25. Cal.—Savings & Loan Soc. v. 
City and County of San Francisco. 
63 P. 665, 666, 131 Cal. 356. 

96. Tex.—^Templeman v. Gibbs, 24 
S.W. 792, 793, 86 Tex. 368. 

27. Idaho.—Bannock County v. Citi¬ 
zens' Bank & Trust Co., 22 P.2d 
674, 680, 68 Idaho 159. 

98. Okl.—^Parsons v. Eisele, 277 P. 
643, 647, 137 Okl. 85. 

99. Ala.—Clark v State, 62 So 893, 
895, 167 Ala. 101. 

Ga.—^Industrial Lumber Co. v. 
Stndkland, SO S.E.2d 792, 798, 71 
Ga.App. 298—■WarTen v. Mitchell 
Motors, 182 8.E. 205, 206, 52 Ga 
App- 68. 

88 C.J. p 126 note 39. 

30. Fa.—Cherry v. Mitosky, 46 A.2d 
23, 26, 353 Fa. 401. 

31. N.Y.—Jerome v- Morgan, 13 
Daly 226, 226. 

39. N.Y —Rodman -v. Munson, 13 
Barb. 63, 75. j 

33. Cal—Savings & Loan Soc. v. I 
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City and County of San Francisco, 
63 P. 666, 666, 131 Cal 856 

34. m. —^In re Lalla's Estate, 1 N. 
E.2d 50, 63, 362 111 621—Beebe V. 
Kirkpatrick, 162 NE. 539. 541, 321 
Ill 612. 47 A.L B. 891. 

35. N J.—^Marquise De Fortes v. 
Hurlbut. 14 A. 891. 44 N.J.Eq. 617. 

36. U.S—First Nat Bank of South 
Bend V. Lanier, Ind., 11 WaU 869. 
372, 20 LBd. 172. 

Ga.—Ricks V. Broyles, 3 S.B. 772, 
78 Ga. 610, 6 Am.S.B. 280. 

37. Ala—^Youngblood v. Birming¬ 
ham Trust & Sav. Co, 12 So. 579, 
95 Ala. 521. 36 Am S B 245, 20 L. 
B.A. 68. 

38 C.J. p 126 note 48. 

38. Ala.—Clark v. State. 52 So. 898, 
895, 167 Ala. 101. 

39. Ky.—Harlan Coal & Land Co v. 
sang Harlan Min Co., 232 S.W. 
650, 654, 192 Ky. 111. 

40. Or.—State v. Moltzner, 17 P.i2d 
655, 556, 141 Or. 355. 



LOAN 


54 C.J.S, 


nical nsage. Generally it is the payment of money 
by one to another to be repaid at some future date.^i 
A loan of money has been defined as a contract by 
■which one delivers a sum of money to another and 
the latter agrees to return at a future lime a sum 
equivalent to that which he borrows the deliv¬ 
ery by one party and the receipt by the other party 
of a given sum of money, on an agreement, express 
or implied, to repay the sum lent, with or without 
interest ^ of money lent at interest mon¬ 
ey borrowed to be repaid at all events an ad¬ 
vancement of money on a contract or stipulation, 
express or implied, to repay at some future day.^® 
Also a loan of money has been defined by statute.^^ 

A loan of money is something more than the mere 
delivery of money by the owner to another.^* In 
order to constitute a loan there must be a contract 
whereby, in substance, one party transfers to the 
other a sum of money which the other agrees to re¬ 
pay absolutely, together -with such additional sums 
as may be agreed on for its use>® A loan is made 


when the borrower receives money o'ver which he 
exercises dominion, and which ho expressly or im¬ 
pliedly promises to return, so and in a loan the ini¬ 
tial transaction creates a debit and credit relation¬ 
ship which is not terminated until replacement of 
the sum borrowed with agreed interest.®^ 

The word ‘‘loan” is frequently used in a colloqui¬ 
al sense to indicate a debt arising from the borrow¬ 
ing of money,it implies an advance of money on 
an absolute promise to repay, S3 and this is the 
meaning of the term both in its ordinary significa¬ 
tion and in the language of the banking world.S4 
In its popular sense a loan of money is understood 
to mean a transaction creating the customary rela¬ 
tion of borrower and lender, in which the money is 
borrowed for a fixed time, and the borrower prom¬ 
ises to repay the amount borrowed at a stated time 
in the future, with interest at a fixed rate.S3 

-^Elements and Incidents of a Loan. 

Nature of the undertaking. While it has been 


41. Pa.—^In re ArUuCkle’s Sstate, 
188 A. 758, 761, 324 Fa. 501. 

42- U S.—^In re Grand Union Oo., N. 

T.. 219 P. 363, 366, IBS C.C.A. 237. 
Cal.—Coipna atizls anoted la Pratt 
V. Robert S. Odell & Co., 122 P.2d 
684, 689, 49 Cal.App.2d SSO—Cor-. 
paa onizla quoted la Faciflc Finance 
Corporation v. Bank of Yolo, App„ 
1 P.2d 465, 468, 469—JCrOxpna ffnzis 
quoted la O. A. Graybeal Co. v. 
Cook, 295 P. 1088, 1092, 111 Cal. 
App. 518. 

Ga.—OoEpu juris quoted la Citizens’ 
Bank of Waynesboro v. Mobley, 
144 SB. 119, 121. 166 Ga. 543, 58 
A.L.R 1383. 

Ind.—^Union Securities v. Merchants' 
Trust & Savings Co., 185 N.B. 150, 
152, 205 Ind. 127, 186 N.B. 261. 

La.—^Elston, Fnnce & McDade v. 
First State Bank of Plain Dealing; 
140 So. 610, 512, 19 La.App. 385. 
Ohio.—Coipus juris gaoted la 
Springgate v. Daneman, 167 N.E!. 
908, 909, 32 Ohio App. 279. 

Tex.—^Easter Oil Corporation v. 
Strauss, Civ.App., 52 B.W.2d 336, 
840. 

Similaxly eaqprassed 
A loan is a contract wherein one 
party agrees to let another party 
have the use of a specific sum of 
money for a definite period of time 
in consideration of a promise by 
the borrower to repay it with or 
without interest.—Shaw v. McShane, 
TexCiv.App., 50 S.W.2d 27«, 282. 

43. Cal.—Corpus Jiizls guoted in 
Pacific Finance Corporation v. 
Bank of Yolo, App.. 1 P.2d 465, 
468, 469—Corpus Juris guoted la 
O. A- Graybeal Co. v- Cook, 295 P. 
1988, 1092, 111 CaLApp 518. 


Ga.—Parsons v. Fox, 176 SB. 642, 
644, 179 Ga. 605—Corpus Juris 

guoted la Citizens’ Bank of 
Waynesboro v. Mobley, 144 SB. 
119, 121. 166 Ga. 543, 58 A.L.R 
1383. 

Neb.—Corpus Juris guoted ia State 

V. Central Purchasing Co., 226 N. 

W. 46, 48, 118 Neb 383. 

N.Y,—Dobler Brewing Ck>., Inc., v. 
Feeney, 288 N.Y.S. 989, 992, 169 
Misc. 173—In re Nellis’ Will, 214 
N.Y.S. 378, 379, 126 Misc. 638. 
Ohio.—Corpus Juris guoted in 
Springgate v. DcLneman, 167 N.B. 
908. 909, 32 Ohio App. 279. 

S.D.—CtorpuB Juris cited la State v. 

Douglas, 16 N.W.2d 489, 494. 

318 C.J. p 126 note 51. 

Similarly defined 

A loan is the delivery of a sum 
of money to another under a contract 
to return at some future time an 
equivalent amount with or without 
an additional sum agreed on for its 
use.—^Milana v. Credit Discount Co., 
163 P.2d 869, 871. 27 Cal.2d 335. 

44. Ill.—In re Leila’s Estate, 1 N.E. 
2d 60. 63, 362 Ill. 621—Beebe v 
Kirkpatrick, 163 N.B. 639, 641, 321 
Ill. 612, 47 A.L.R. 891. 

45. Ill.—^Beebe v. Kirkpatrick, su¬ 
pra. 

146. Ill.—Chapin v Tampoorlos, 59 
I N.E.2d 384, 335, 3,25 IlLApp. 219. 
N.J.—^Bnttin V. Freeman, 17 N. J.Law 
191, 231. 

47. Statutory deflsltioa 
A loan of money is a contract by 
which one delivers a sum of money 
to another, who agrees at a future 
time to return an equivalent sum — 
Farmers’ State Bank v Youngers, 
227 N.W. 871, 372, 56 S.D. 7. 

654 


46. Tex.—Shaw v. McShane, Com. 
App., 50 S.W.2d 278, 282. 

49. U.S—^In re Grand Union Co, 
N.Y., 219 F. 863, 856. 135 C.C.A 
237. 

Ind—Union Securities v. Merchants’ 
Trust & Savings Co, 186 N.B. 160, 
152, 186 N.E. 261, 206 Ind. 127. 
Sbnllaxly expressed 
To constitute a loan one party 
transfers to the other a sum of mon¬ 
ey which the other agrees to pay ab¬ 
solutely.—Yeaek V Delaware, L. & 
W. R. Co„ 28 N.Y.S 2d 35, 36, 176 
Misc. 553. 

50. Or, —State v. Moltzner, 17 P2d 
555, 566, 141 Or. 356 

Wasbu—^First Bank of Cordova v. 
Tjosevig, 244 P. 736, 738, 138 

Wash. 231. 

’’The terms ’borrower,’ ’lender.’ 

I and ’borrow' are apt words to de- 
j scribe a loan of money.”—^in re Nel¬ 
lis’ Will, 214 N.Y.S. 378, 379, 126 
Misc 638 

51. Cal—^Milana v. Credit Discount 
Co., 163 P.2d 869, 671, 27 Cal.2a 
335. 

62. Tex.—Lawne v. Miller, Com. 
App.. 45 S.W.2d 172, 173. 

63. U.S.—Bankers Mortgage Co. v. 
Commissioner of Internal Revenue, 

C. CA.Tex, 143 P.2d 130, 131. 

B-C—^Alworth-Washburn Co. v. Hel¬ 
vering, 67 F2d 694, 696, 62 App 

D. C. 322. 

54i DC—^Alworth-Washbum Co. v 
Helvering, supra. 

55- DC—^Bannock County v. Citi¬ 
zens' Bank & Trust Co., 22 P.2d 
674, 680, 63 Idaho 159. 
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said that ia order to constitute a loan there must be 
a contract between the parties,^^ and the relation¬ 
ship between the parties is most frequently referred 
to as a contract,the undertaking is sometimes de¬ 
scribed as an agieement,^^ a bailment,a condi¬ 
tion,a promise,®! or a transaction.®^ The under¬ 
taking between the parties may be express or it may 
be implied.®® If such is the intent of the parties, 
the transaction will be considered a loan without re¬ 
gard to its form®4 or to the fact that the parties 
call it by some other name.®® 


Subject matter. In order to constitule a loan 
there must be a thing lent.®® While the term ordi¬ 
narily refers to money, there may be a loan of 
anything,®® either money or some other thing.®® 

Parties, There are at least two parties to every 
loan;7® one is called the ^Tender,the other the 
*T)orrower,”72 and these parties are adversely in- 
terested.7® The transaction creates the relation of 
lender and borrower.^® 

Purpose of loan. Generally the primary object of 
a loan is to benefit the borrower,^® the benefit con- 


56. Iowa.—state v. Brandt, 41 Iowa 
593, 610. 

57. U S.—In re Grand Union Co., N. 
Y.. 319 F. 358, 356, 136 C.OA. 237. 

Cal.—Pratt v. Robert S. Odell & Co., 
123 P.2d 684, 689, 49 CaLApp !?d 
550—O. A. Graybeal Co. v Cook, 
296 P. 1088. 1092, 111 Cal App 518. 

md—Union Securities v. Merchants* 
Trust & Savinas Co., 185 NE 160, 
162, 205 Ind. 127, 186 N.E 261. 

I«a—^Elston, Prince 8b McDade v. 
First State Bank of Plain Deallna, 
140 So. «10, 612, 19 La App. 385. 

Ohio—Spnnagate v. Daneman, 167 
NE. 908, 909, 32 Ohio App. 279. 

Tez.—Shaw v. MeShane, Com.App., 
60 S.W.2d 278, 282——Easter Oil 
Corporation v. Strauss, Civ.App., 
62 S.W.2d 336, 340. 

gjntflarly expressed 
A contract or stipulation—^Brlttin 

V. Freeman, 17 N.J.Law 191, 231. 

Sa. Cal —O. A. Graybeal Co. v. 
Cook, 295 P. 1088, 1092, 111 Cal. 
App. 618. 

Ga—Parsons v. Fox, 176 S.E. 642, 
644, 179 Ga. 606. 

N.T.—^Dobler Brewina Co., Ina v. 
Feeney, 288 N.Y.S. 989, 992, 169 
Misc. 173—In re Nellis* Will, 214 
N.YS. 378, 379, 126 Misc 638. 

Ohio.—Spnnagate v. Daneman, 167 
N.E. 908. 909, 32 Ohio App. 279. 

S.D.—State v. Douglas, 16 N.W.2d 
489. 494. 

Tex.—Shaw v. MeShane, Com App., 
60 S.W.2d 278, 282. 

88 C J. p 126 note 51. 

58. Ga.—^Booth V. Terrell, 16 Ga. 20, 
26—^Industrial Lumber Co. v. 
Strickland. 30 S.E3d 792, 793, 71 
GaApp. 298—Warren v. Mitchell 
Motors, 182 SE. 205. 206, 52 Ga 
App. 68. 

60. N.Yw—^Rodman v. Munson, 13 
Barb. 68, 75—Jerome v. Morgan, 13 
Daly 226, 226. 

6L Idaho—^Bannock County v. Cit¬ 
izens* Bank 8b Trust Co., 22 P2d 
674, (.80, 53 Idaho 159. 

Or.—State v Moltzner, 17 P.2d 656, 
666, 141 Or. 356. 

Wash—^First Bank of Cordova v. 
TJosevig, 244 P. 786, 738, 138 
Wash. 281. I 


fibUUaidy ezpzessed 
An absolute promise. 

U.S.—^Bankers Mortgage Co. ▼. Com¬ 
missioner of Internal Revenue. C. 
aA.Tex., 142 F.2d 130, 131. 

D.C.—Alworth-Washbum Co. v Hel¬ 
vering, 67 F2d 694. 696, 62 App. 
D.O. 822 

68. Tez.—^Templeman v. Gibbs, 24 S. 
W. 792, 793, 86 Tex. 358 

63. CaL—O. A. Graybeal Co. v. 
Cook, 296 P. 1088, 1092, 111 Cal. 
App. 618. 

Ga—^Parsons v. Fox, 176 S.B. 642, 
644, 179 Ga. 606. 

N.J.—Bnttln v Freeman, 17 N.J.Law 
191, 231. 

N.Y.—Dobler Brewing Co., Inc. v. 
Feeney. 288 N.Y.S. 989, 992. 159 
Misc 173—In re Nellie* Will, 214 
NYS 378, 379, 126 Misc 688. 

Ohio—Springgate v. Daneman, 167 
N.E 908, 909, 32 Ohio App. 279. 
Or—State v Moltzner, 17 P.2d 655, 
566, 141 Or 365. 

SD—State ▼. Douglas, 16 N.W.2d 
489. 494. 

Wash.—^First Bank of Cordova v. 
Tjosevig, 244 P. 786, 738, 183 
Wash. 231 

38 C.J. p 126 note 61. 

64. U.S.—^In re Grand Umon Co^ 
N.Y, 219 F. 353. 366, 136 aC.A. 
287. 

Cal—Milana v. Credit Discount Co., 
163 P2d 869, 871, 27 Cal 2d 386— 
Coxpas juris quoted in Pacific Fi¬ 
nance Corporation v. Bank of Yolo, 
App, 1 P2d 466, 468, 469—Corpus 
JUns quoted in O. A Graybeal Co 
V. Cook. 295 P. 1088, 1092, 111 Cal 
App. 618. 

Ga—Corpus Juris quoted in Citizens* 
Bank of Waynesboro v. Mobley, 
144 S.E. 119, 121, 166 Ga. 543, 68 
AL.R. 1888. 

Ind—^Union Securities v. Merchants* 
Trust & Savings Co, 185 NE. 150, 
162, 206 Ind. 127, 186 N E 261. 

NY—Yezel v. Delaware, L. & W R. 
Co. 28 NY.S.2d 35, 36, 176 Misc. 
563. 

Ohio.—Corpus Juris quoted in 
Springgate v. Daneman, 167 N.E. 
908, 909, 32 Ohio App. 279. 

65. Ind—^Union Securities v. Mer¬ 
chants* Trust & Savings Co., 186 
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N.E. 150, 162, 205 Ind 127, 186 
N.E. 26L 

66. Iowa.—State v. Brandt, 41 Iowa 
598, 610. 

Ey.—Harlan Coal & Land Co. v. 
King Harlan Min. Co., 232 S.W. 
660. 654. 192 Hy. 111. 

87. Cal.—Savings & Loan Soc. ▼. 
City & County of San Francisco, 
63 P. 665, 666. 131 Cal. 366. 

68; N.Y.—Jerome v. Morgan, 13 Da¬ 
ly 225, 226. 

38 aJ p 127 note 82. 

69. Ky.—Harlan Coal & Land Co. ▼. 
King Harlan Min. Co, 232 S.W. 
660. 664, 192 Ky. 111. 

Tfi. Tex.—Shaw v. MeShane, Com. 
App.. 50 S.W 2d 278, 282 

71. N.Y.—In re Nellis* Will, 214 N. 

Y.S. 878. 879, 126 Mlsa 638. 

88 C.J. p 127 notes 84 [a], 85. 

78. NY.—In re Nellis* Will, supra. 
38 aj. p 127 notes 84 [a], 86. 
Bequest of borrower 
A loan is usually made at the re¬ 
quest of the borrower —^Dobler 
Brewing Co., Inc. v. Feeney. 283 N. 
YS 989, 903, 169 Misc. 178—In re 
Nellie* Will, 214 N.YS. 378, 879, 126 
Misc. 638^—88 C.J. p 127 note 87. 

78. Tex.—Shaw ▼ MeShan^ Com. 
App, 60 SW.2d 278, 282. 

74. Idaho —Bannock County v. Citi¬ 
zens* Bank & Trust Co., 22 P.2d 
674, 680. 53 Idaho 169. 

75. Fla—First American Bank & 
Trust Co. V. Town of Palm Beach, 
117 So 900, 903, 96 Fla. 247, 65 A. 
LR 1898 

Iowa—^In re Fahlin’s Quardiaaship, 
264 NW. 296, 298, 218 lowa 121. 
lia—^Eleton, Pnnee 6b McDade .v. 
First State Bank of Plam Dealing; 
140 So. 510, 612, 19 La.App. 385. 
N.Y.—Payne v. Gardiner, 29 N.Y. 
146, 167—Dobler Brewing Co, Inc. 
V. Feeney. 288 N.Y.S. 989, 992, 159 
Misc. 173—In re Nellis* Will, 214 
N.YS. 378, 379, 126 Mlec. 683. 

Fa.—In re United Security Trust 
Co., 177 A. 688, 590, 117 Pa.6uper. 
429. 

Tex.—Shaw v. McBride, Tex.CivJbpp., 

9 S.W.2d 410. 41L 
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ferred being the right to use the axticle.76 Howev¬ 
er, in some cases a loan is for the joint benefit of 
the lender and the borrower.^^ 

Delivery, use, and return. One of the elements of 
a loan is delivery,*^* a loan transaction implying that 
a thing is delivered to another,^® that it is delivered 
to another for nse;®® bnt it is not necessary that 
there be a maTiTiftl delivery by the lender to the bor¬ 
rower.®! The word signifies a parting with the 
thing lent by the lender and its acquisition by the 
borrower,®® so that the borrower may exercise do¬ 
minion and ownership over it-®® Where the loan 
is for use and is not for consumption, the lender 
still retains the sole proprietary interesl^®^ and noth- 
iz^ passes to the borrower bnt a mere right of pos¬ 
session and nser of the thing.®® This, however, is 
true only as to loans intended for use where it is 
contemplated that the article lent will itself be re¬ 
turned; where the loan is for consumption, as in 
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the case of money, title to the article is vested in 
the borrower.®® 

The borrower is bound to take good care of the 
thing borrowed and to use it only according to the 
intention of the lender.®^ In a loan for use, if the 
thing lent has defects that may occasicm injury to 
the person who uses it, the lender is answerable for 
the consequences, if he knew the defects and did not 
apprise the borrower of them.®® This is substan¬ 
tially the same as the obligation of a bailor where 
the bailment is gratuitous.®® The use and care of 
property lent are further discussed in Bailments §§ 
26-29. 

A loan is temporary,®® a temiwrary letting®! for 
a temporary use.®® It is an essential and charac¬ 
teristic feature of a loan that it be returnable.®® 
The borrower expressly or impliedly promises to 
return the thing lent.®^ The word 'Toan” implies 


glTnllaaSy expressed 
A loan srenerally is entirely for the 
benefit of the borrower.—Warren v. 
Mitchell Motors. 182 205. 206. 

52 Ga.App. 68. 

76. Ala.—dlark r. State. 52 So. 898. 
894. 167 Ala. 101, 31 Ii.R.A,N.S.. 
517—Coker v. State. 8 So. 874, 875, 
91 Ala. 92. 

77- Ga.—Warren v. Mitchell Motors, 
182 S.B. 206, 206, 62 Ga.App. 58. 
78. ITS.—^In re Grand Union Co., K. 

T.. 219 F. 363. 356. 135 C.C.A 287. 
GaL—^Milana y. Credit Discount Co., 
163 P.2d 869. 871, 27 Cal.2d 336— 
Pratt ▼. Robert S. Odell A Co., 122 
P.2d S84, 689, 49 Cal.App.2d 560— 
O. A Graybeal Co. v. Cook, 295 P. 
1088, 1092, 111 CaLApp. 618. 

Ga.—^Parsons v. Fox, 176 S.17. 642, 
644, 179 Ga. 605. 

Ind.—^Unlon Securities v. Merchants’ 
Trust & Savinsrs Co., 185 N.B. 150, 
152, 205 Ind. 127, 186 N.B. 261. 

La.—Blston. Prince & McDade v. 
First State Bank of Plain Dealing; 
140 So. 510, 512, 19 LaApp. 385. 
N.T.—Dobler Brewing Co., Inc. v. 
Feeney, 288 NT.S. 989, 992, 159 
Mlsc. 173—In re NeUls’ Will, 214 
N.Y.S. 378, 879, 126 Mlsc 638. 
Ohio.—Springgate v. Daneman, 167 
N.B. 908, 909, 82 Ohio App. 279. 
Pa.—Cherry v. Mitosky, 45 A2d 23, 
25. 358 Pa. 401.> 

S.D.—State t. Douglas, 16 K.W.2d 
489, 494. 

Tex.—Shaw v. McShane, Com App., 
50 S.W.2d 278, 282—Baster Oil Cor¬ 
poration V. Strauss, Giv.App., 62 S, 
W.2d 836, 340. 

88 CJ. p 126 note 61. 

79. Ala.—dark v. State, 52 So. 893, 
894, 167 Ala. 101, 31 L.R.A,K.S., 
617—Coker v. State, 8 So. 874, 876. 
91 Ala. 92- 


Pa—Cherry v. Mitosky, 45 A2d 23, 

25, 353 Pa 401. 

S.D.—^Farmers’ State Bank v. Young¬ 
ers. 227 N.W. 371. 872, 56 S.D. 7. 
Sa Ala—Clark v. State. 52 So. 893, 
894, 167 Ala 101, 31 L.R.A..N S., 
617—Coker v. State, 8 So. 874, 875, 
91 Ala 92. 

Pa—CSherry v. Mitosky, 45 A2d 23, 

26, 353 Pa 401. 

81. Tex—Hirshfeld v. Howard, Civ. 

App., 69 S.W. 65, 58. 

88. S.D.—^Farmers’ State Bank v. 
Youngers, 227 N-W. 371, 872, 66 
S.D. 7. 

Sinllatly expressed 

"Loan” Imports that the thing lent 
has passed out of possession and 
control of the lender and Into that 
[ of the borrower.—Philadelphia v. 
Belly, 31 A 47, 48, 166 Pa 207— 
3« C.J. p 127 note 90. 

83. N.Y.—Grififen v. Train, 81 N.Y. 
S. 977. 981, 40 Mlsc 290. 

84. Ga—^Booth V. Terrell, 16 Ga 20, 
26. 

85. Ga—^Booth V. Terrell, supra 

86. Tex.—^Hirshfeld v. Howard, Civ. 
App, 59 S.W. 55, 58. 

87. Ga—^Industrial Lumber Co, v. 
Strickland, 30 S.B.2d 792, 793, 71 
GaApp. 298—Warren v. Mitchell 
Motors, 182 S.F. 205, 206, 52 Ga 
App. 68. 

88. TJ.S—^Lancaster v. Jordan Auto 
Co., OCJLMiss., 121 F.2d 912, 913, 
914. 

89. U.S.—Lancaster v. Jordan Auto 
Oo., supra 

9Qi U.S.—Corpus Jozls quoted 111 
Northern Mming Corporation v. 
Trunz, aC.AMont, 124 F.2d 14, 17. 
Mont—Corpus JUrls anctcd In Rae 
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V. Cameron, 114 P.2d 1060, 1063, 
112 Mont 159. 

38 C.J. p 127 note 94. 

91. U.S.—Corpus juris quoted In 
Northern Mimng Corporation v. 
Trunz, aC.AMont, 124 P,2d 14. 17. 
By.—Harlan Coal & Land Co. v. 
Bing Harland Min. Co., 232 S-W. 
650, 654, 192 By. 111. 

Mont.—Corpus Jtixls quoted in Rae 
V. Cameron, 114 P.2d 1060, 1063, 
112 Mont 159. 

98. U.S.—Corpus Juris quoted in 
Northern Mining Coriioratlon v. 
Trunz; C.CAMont, 124 F.2d 14, 
17. 

Mont.—Corpus Jtuis quoted in Rae 
V. Cameron, 114 P.2d 1060, 1063, 
112 Mont 159. 

38 aj. p 127 note 96. 

93. US—Corpus JUxls quoted in 
Northern Mining Corporation v. 
Trunz, C.C.AMont, 124 F.2d 14, 17. 

Ala—Lindsey v. Hamlet, 179 So. 

234, 235, 235 Ala 336. 

Ga—^McLendon v. Johnson, 31 S EL2d 
89, 92. 71 GaApp 424. 

Mont—Corpus JUxls quoted in Rae 
V. Cameron, 114 P.2d 1060, 1063, 
112 Mont 159. 

38 C.J. p 127 note 97. 

Wmilarly expressed 

(1) A promise to return the mon¬ 
ey Is one among the ordinary indi¬ 
cations of a loan.—^Nichols v. Fear- 
son, D.a, 32 U.S. 103, 109, 8 L.Bd. 
628. 

(2) The word "loan” embodies the 
concept that the one who accepts it 
will repay It. — ^Hester & Wise v. 
Chinn, TexCiv.App., 162 S.W 2d 450, 
452. 

94, U S.—Corpus juris quoted in 
Northern Mining Corporation v. 
Trunz, C.C.AMont, 124 F.2d 14, 17. 
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an obligation to repay.®5 From the use of the term 
in its ordinary signification, the law implies a prom¬ 
ise to repay,9® and this obligation to repay repre¬ 
sents the consideration for the loan.®^ The parties 
do not have to write into a loan transaction in so 
many words that the borrower agrees to repay it, 
because the parties by voluntarily assuming a credi¬ 
tor-debtor status or relation to each other, with ref¬ 
erence to the money lent, agree that this shall be 
done, and words are unnecessary to be expressly 
written where the transaction is in writing.® 8 Not 
only must the thing borrowed be restored, but it 
must be restored at the proper time and in a proper 
condition,99 and all increments and offspring of the 
thing lent must also be returned.^ 

Since a loan always implies a promise of repay¬ 
ment,® and the promise to repay is absolute,® if the 


money is accepted on any understanding between 
the parties other than that it is to be repaid it is 
some character of transaction other than a loan.^ 
It has been held that if the obligation to return is 
based on a contingency or on a certain condition 
which may or may not happen or occur, the tians- 
action is not a loan.® On the other hand, it has 
been said that a loan is no less a loan because its 
repayment is made contingent.® 

Except with respect to money,^ a loan is return¬ 
able in specie,® the specific thing,® or its equiva- 
lentiOinkind.ii 

The continuance of a gratuitous loan rests on the 
good pleasure and good faith of the lender, and is 
therefore strictly precarious.^® The lender may 
terminate it whenever he pleases,^® and may at any 
time require the return of the property, even though 


Cal —O. A. Oraybeal Go. v. Cook, 
295 P. 1088, 1092, 111 OaLApp. 518. 
Ga.—^Parsons v. Poz, 176 SJB3. 642. 
644. 179 Ga. 605. 

Mont.—Corpus Juris quoted tn Bae 
V. Cameron, 114 P.2d 1060, 1068, 
112 Mont 159. 

N.J.—^Brlttin v. Freeman, 17 N.XLaw 
191, 231. 

N-T.—In re Nellis* Will. 214 NT.S. 
378, 379, 126 Mlsc. 638—Griflen V. 
Train. 31 N.Y.S. 977, 981, 40 Hisc. 
290. 

Ohio.—Sprinsrgate v. Daneman, 167 
N.F. 908, 909, 82 Ohio App. 279. 
Or.—State v. Moltzner, 17 P,2d 555, 
656, 141 Or. 355 

6.D.—State v. Doufflas, 16 N.W.2d 
489, 494. 

Wash.—^First Bank of Cordova v. 
Tjosevigr, 244 P. 736, 738, 132 

Wash. 231. 

95. n.S.—Corpua Jnrla quoted la 
Northern Miningr Corporation v. 
Trunz, C.CJ)L.Mont. 124 F.2d 14. 17. 

D.C.—City Nat Bank Bldgr. Co. v. 
Helvenns, 98 F.2d 216, 218, 68 
APP.D.C. 344. 

III.—Corpus Juris cited la Potts v. 
Grand Lodge A. O. XT. W., 270 Ill. 
App. 827, 343. 

Mont—Corpus juris quoted la Bae 
V Cameron, 114 P.2d 1060, 1063, 
11:2 Mont 159. 

38 C J. p 128 note 99. 

Blaiilarly ezprcBsed 
A loan imports an obligation to 
pay back, and this is not open to 
dispute—^in re Ellis* Estate, 6 A 
8d 602, 611, 24 Del.Ch. 393. 

96. U S —Corpus Juris quoted la 
Northern Mining Corporation v. 
Trunz, CCA-Mont, 124 F.2d 14, 
17. 

Del.—Corpus Juris quoted la In re 
Ellis* Estate, 6 A.2d 602, 611, 24 
I>el.Ch. 393. 

Me.—Herhhy v Coney, 59 A. 962, 
953, 99 Me. 469. 

54 0.J.S.-42 


Mont—Corpus Juris quoted la Bae 
V. Cameron, 114 P.2d lO-GO, 1083. 
112 Mont 159. 

SlaUlaxly ezpressed 
The word “loan** Imports a bor¬ 
rowing of money or other personal 
property by a person who promises 
to return it—State v. Moltzner, 17 
P.2d 555, 556, 141 Or. 355. 

97. Minn.—^In re Beier*s Estate, 284 
N.W. 833, 835, 205 Minn. 43. 

93, Tex—^Hester & Wise v. Chinn, 
Civ.App., 162 SW.2d 450, 452. 

99. Ala.—Clark v. State, 52 So. 893, 
895, 167 Ala 101. 

Ga,—^Industnal Lumber Co. v. 

Strickland, 30 S.E.2d 792, 793, 71 
GaApp. 298—Warren v. Mitchell 
Motors, 182 S.E. 205, 206, 62 Ga. 
App. 58. 

1. Ala,—Clark ▼. State, 52 So. 893, 
895, 167 Ala. 101. 

2. m.—^Beard v Baxter, 258 Ill. 
App. 340, 347. 

3. US—^Bankers Mortgage Co. v. 

Commissioner of Internal Revenue, 
C.C.A.Tez.. 142 F.2d 130, 181— 

In re Grand Union Co, N.Y. 219 
F. 853, 356, 135 C.aA. 237. 

DC.—^Alworth-Washburn Co. v Hel- 
venng, 67 F.2d 694, 696, 62 App.D. 
C. 322. 

Ind.—^Union Securities v. Merchants* 
Trust & Savings Co., 185 N.E. 150, 
152, 205 ind. 127, 186 N.E. 261. 

NY.—^Yezek v. Delaware, L. & W. 
R. Co. 28 N.Y S 2d 35, 36, 176 Misc. 
553. 

4. US —Bankers Mortgage Co. v. 
Commissioner of Internal Revenue, 
C.C.A Tex. 142 P.2d 130, 131. 

Tex—^Hester & Wise v. Chmn, Civ. 
App, 162 S.W 2d 450, 452. 

5. US —Corpus Juris quoted lu 
Northern Mining Corporation v. 
Trunz, C.GA.Mont, 124 F.2d 14, 
17. 


Mont.—Corpus Juris quoted In Rae 
V. Cameron, 114 P.2d 1060, 1063, 
112 Mont. 159. 

38 C.J. p 128 note 2. 

6. U.S.—Old Colony Trust Asso¬ 
ciates V. Hassett, C.C.A.Mass, 150 
F.2d 179, 183—^Island Petroleum 
Co. V. Commissioner of Internal 
Revenue, C.C.A., 67 F.2d 992, 994. 

Contingent loan as a loss for income 
tax deduction purposes see Inter¬ 
nal Revenue 5 335. 

7. Del.—Corpus Juris quoted la In 
re EUis* Estate, 6 A 2d 602, 611, 24 
Del.Ch. 393. 

38 C.J. p 128 note 3. 

8. Del.—Corpus Juris quoted in In 
re Ellis* Estate, 6 A 2d 602, 611, 
24 DeLCh. 393. 

Pa.—Cherry v. MItosky, 45 A.2d 23, 
25, 353 Pa. 401. 

38 C.J p 128 note 4. 

9. Del.^COxpus Juris quoted in In 
re Ellis* Estate, 6 A 2d 602. 611, 24 
Del.Ch. 393. 

N.Y—Jerome v. Morgan, 13 Daly 
225, 226. 

Okl.—^Parsons v. Eisele, 277 P. 643. 
647, 137 Okl. 35. 

10. Del.—Corpus Juris quoted in In 
re Elhs’ Estate, 6 A.2d 602, 611, 
24 Del Ch. 393. 

38 C J. p 128 note 6. 

11. Del—Corpus Juris quoted in In 
re Ellis* Estate, 6 A 2d 602, 611, 24 
Del.Ch. 393. 

N.Y-—Jerome v, Morgan, 13 Daly 
225, 226. 

Pa.—Cherry v. Mitosky, 45 A 2d 23, 
25, 353 Pa 401. 

la. Ala.—Clark v. State, 52 So. 893, 
895, 167 Ala. 101. 

13. Ala—Clark v. State, supra. 

Pa.—Cadwallader v. Wagner, 7 JCulp 
465, 466. 
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lie leat it for a speeifle time or impose.^^ A loan 
which is made with no time for repayment stipulat¬ 
ed is presently payable^^^ bnt a transaction which 
involves a deposit of money not presently payable 
but to be repaid at some time in the fatore is still 
regarded as a loan provided the other essential ele¬ 
ments axe piesent.^^^ 

Reward, compensation, or interest, A loan may 
be a gratuitous transaction,^7 a transaction without 
I)ayment,^8 reward,^^ or compensation and it has 
been said that its primary signifeance is a gratui¬ 
tous bailment,^^ a bailment without reward.^^ Some 
statutes define a loan for use as being a gratuitous 
transaction.^^ Howe^er, all loans are not neces¬ 
sarily gratuitous, and it has been said that a loan 
may be either gratuitous or for reward,^^ and there 
are general statements to the effect that, when a 
thing is lent, compensation for the use is an element 
of the transaotion.^<^ 

The compensation for the use of money is called 
"interest” as discussed in Interest § 1, and while 
there are various statements contained in the sev¬ 
eral definitions of loans of money concerning com¬ 
pensation for its use, some statements being to the 
effect that a loan of money may be with or without 
interest,^^ and other statements which indicate that 
interest is an element of the transaction,^? g^ieh 
statements should be regarded only as made in the 
course of defining the term "loan,” and should not 


be considered as determinative of, or as adjudica¬ 
tions on, the right to compensation for the use of 
money. This subject is discussed in detail in the 
title Interest; particular reference is made to § 10 
of this title. 

As a Verb 

Employed as a verb,' the word “loan” has been 
defined as meaning to deliver to another for tempo¬ 
rary use on condition that the thing be returned, 
or deliver for temporary use on condition that an 
equivalent in kind shall be returned with compen¬ 
sation for its use;28 to lendj^e to let a thing to 
another.so According to the context the term may 
mean to advance;8i to borrow to give.83 

Comparisons and Distinctioiis 

'Tioan” has been held equivalent to, or synony¬ 
mous with, “borrowing^^ see 11 G.J.S. p 528 note 74^ 
“deposit” see 26 C. J.8. p 722 note 91, and "discount” 
see 26 G.J.8. p 1333 note 25, and also the opi)osite 
of 'borrow” see 11 G jr.8. p 527 note 42. 

^Tx)an” has been compared with, or distinguished 
from, "advance” see 2 G.J.S. p 498 note 81, "ad¬ 
vancement” see 2 G.J.8. p 500 note 38, "agency^ see 
Agency § 2 g, '‘bailment’* see Bailments § 2, "bar¬ 
ter” see 9 G.J.S. p 1551 note 67, "bonus” see 11 C. 
J.S. p 517 note 72, "building and loan contract” see 
12 G.J.8. p 390 note 10, "commodatum” see 15 G.J.S. 
p 587 note 97, "contribute” see 17 G.J.S. p 1319 note 


la Okl.—-Parsona v. BlaeLe. S77 P. 

648, 647, 137 OkL 36. 

15. Alaj—Lindsey v Hamlet, 179 So. 

284, 286, 236 Ala. 386. 
le. lowa^—In re Pahlin’a Giiardlan- 
ahlp, 254 N.W. 296, 298, 218 Iowa 
131. 

Pa.—In re United Security Trust Co., 
177 A. 688. 690, 177 Pa Super. 429. 
17. Pa.—Cherry v. Mltoaky. 46 A.2d 
28. 26. 363 Pa. 401. 

la Ga—^Induatnal Lumber Co. v 
Strickland, 80 S.BL2d 792, 798, 71 
Ga.Anp. 298—Warren y. Mltdhell 
Motors, 182 S.B. 206, 206, 52 Ga 
App. 68 

38 CJ. p 126 note 89. 

19. Ala—Clark v. State, 62 So. 893, 
894. 167 Ala. 101, 81 L.R.A.,NS. 
617—Coker y. State. 8 So. 874, 876, 
91 Ala. 92. 

86 C.J. p 128 note 10. 

91^ Tex—Templeman y. Gihha, 24 S. 
W. 792, 798. 86 Tex 36& 

8L Pa—Cadwallader y. Wagner. 7 
Kulp 466, 466. 

S9L Pa.—Cherry y. MitOflky, 46 AAd 
28. 25. 358 Pa. 401. 

S8. U.S.—Lancaster y. Jordan Auto 
Co., aCLA-Mlsa. 121 7.2d 912, 918. 


Okl—Parsons y. Hlsele, 277 P. 648, 
647, 187 OkL 86. 

9A Iowa.—State y. Brandt, 41 Iowa 
693, 610. 

85. N.Y.—Rodman y. Munson, 18 
Barb. 63, 76. 

88. Cal.—^Pacific Finance Corporar 
tion y. Bank of Tolo, App. 1 P 2d 
465, 468, 469—O. A. Graybeal Co. 
y. Cook, 295 P. 1088. 1092, 111 Cal. 
App. 518. 

Ga.—Parsons y. Fox, 176 S.B. 642. 
644, 179 Ga. 606. 

N.Y.—^Payne y. Gardmer, 29 NY. 
146, 167—Dobler Brewing Co, Ina 
V- Feeney. 288 N.Y S. 989, 992, 169 
Misa 173—In re Nellis' Will, 214 
N.Y.S. 878, 379, 126 Misa 688. 

Ohio.—Sprlnggate y. Daneman, 167 
N.EL 908, 909, 82 Ohio APp. 279. 

S.D.—State y. Douglas, 16 N.W.2d 
489, 494. 

Tex.—^haw y. MeShana ConaApx^, 
60 S.W.2d 278, 282. 

36 G.J. p 126 note 6L 

87. Ga.—^McLendon y. Johnson, 81 
S.B.2d 89, 92, 71 Ga.App. 424. 

Idaho.—Bannock County y. Citizens* 
Bank & Trust Co., 22 P.2d 674, 680, 
53 Idaho 169. 


IlL—In re Leila’s Hstata 1 N.BL2d 
60, 53, 362 Ul. 621—Beebe y. Kirk¬ 
patrick, 152 NH. 689, 641, 321 HL 
612, 47 A.L.R. 891. 

Ind—Union Securities y. Merchants* 
Trust & Sayings Co., 185 NE. 150, 
162, 205 Ind. 127, 186 N.E. 261. 

Pa.—Philadelphia y. Kelly, 81 A. 47, 
48, 166 Pa. 207. 

Baterest pzssnmed 
A loan Is presumptiyely made on 

interest.—Elston, Pnnee & McDade 

y. First State Bank of Plam Dealing, 

140 So. 610, 612, 19 La.App 385 

aa Ill.— Ramsey y, Whitbeck, 81 
I11.APP, 210, 217. 

29. Ala—Holt y. PlCkett, 20 Sa 
432, 433, 111 Ala. 862 

Iowa.—State y, Brandt, 41 Iowa 693, 
609, 610. 

3a Iowa.—^State y. Brandt, supra. 

SL Pa.—W^ht's Appeal, 89 Pa 67, 
69, 70. 

83. E:an—Mdssey y. Citizens* Bldg, 
ds Say. Assoa, 22 Wnji . e24. 632. 

88 C.J. p 127 note 71. 

88. Va—Chapman y. jg 

S.E. 918, 90 Va 409, 410. 

88 aj. p 127 note 72. 
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76, "debt” see 26 C.J.S. p 7 note 82, "deposit” see 
26 G.J-S. p 723 note 95 and Banks and Banking § 
267 a, "discount” see 26 C.J.S. p 1335 note 28, "ex¬ 
change” see Exchange of Property § 1 b, "funded 
debt” see 26 C.J.S. p 11 note 39, "gift” see Gifts § 6, 
"investment” see 48 C.J.S. p 762 note 5, "partner^ 
ship” see the C.J.S. title Partnership § 1, also 38 C. 
J. p 128 note 9 [a], and "limited partnership” see 
the C.J.S. title Partnership § 449, also 47 C.J. 1274 
notes 64, 65, "renewal ”3^ "sale” see the C.J.S. title 
Sales § 2, also 55 C.J. p 42 note 78, and "sale of 
land” see the C.J.S. title Vendor and Purchaser § 
2, also 66 C. J. p 483 note 73. 

Cross references and Phrases 
Loans of personal property are treated through¬ 
out the title Bailments. Loans of money are con¬ 
sidered in various titles throughout this work and 
the word has been defined, with reference to loans 
by banks, see Banks and Banking § 383, and in 
connection with usury laws, see the C.J.S. title 
Usury § 17, also 66 C.J. p 181 notes 35, 36. Loans 
of money are also treated in the title Building and 
Loan Associations, see the title index to this title, 
and the C.J.S. title Pawnbrokers § 1 et seq, also 48 
C.J. p 560 note 1 et seq. Loans on policies of insur¬ 
ance are considered in Insuranoe §§ 337-339. The 
business of lending money generally is considered 
in the C.J.S. title Money Lenders § 1 et seq, and 
particularly the regulation of such business under 
the various small loan statutes. For reference to the 
treatment of the different aspects of loans by or to 
corporations, and the authority of officers and agents 
of corporations to lend or borrow money see the 
title index to the title Corporations. A loan as a 
fraudulent conveyance is treated in Fraudulent Con¬ 
veyances § 40. Prohibitions on the lending of funds 
or credits of the several states are treated in the C. 
J.S. title States §§ 135,137, also 59 C.J. p 206 note 
1-p 210 note 41. The liability of a person who lends 
money to a partnership and receives as compensa¬ 


tion, in addition to interest, a share of the profits 
is considered in the C.J.S. title Partnership § 30, 
also 47 C.J. p 703 note 99-p 705 note 28. The rights 
and liabilities arising from the loan of a servant 
hy the master are treated in the C.J.S. title Master 
and Servant § 566, also 39 C.J. p 1274 note 3-p 
1278 note 33. The action of assumpsit for money 
lent is discussed in the C.J.S. title Money Lent § 1 
et seq, also 41 C.J. p 2 note 2 et seq. For refer¬ 
ence to other particular applications and specific 
uses of this term see the Descriptive-Word Index. 

The relationship which exists between the parties 
to a loan has been distinguished from the relation¬ 
ship which exists between the parties to a joint ad¬ 
venture as discussed in Joint Adventures § 1 b (2). 

Phrases employing the word are set out in the 
note.33 Other phrases as to which more recent ad¬ 
judications have not been found see 38 C.J. p 126 
notes 54-63, p 127 notes 73-75. 

LOATH. While the word is defined as meaning 
hateful, repulsive, odious, and disliked,33 it is not 
always used in this sense,37 but may be employed 
to signify unwilling or reluctant.®^ 

LOATHSOME. Detestable; disgusting; exciting 

abhorrence.33 

LOBAE PNEUMONIA. An acute febrile form of 
pneumonia involving all or the greater part of a 
lobe of the lung or several lobes.'*® 

LOBBY. As a noun, a passage or hall of communi¬ 
cation, especially when large enough to serve also 
as a waiting room, etc., as in the British house of 
commons and in the capitols of the United States.*^ 

Lobbying. The term ^‘lobbying” has a well-defined 
meaning in this country,*^ and signifies to address 
or solicit members of a legislative body in the re¬ 
ception hall or elsewhere with the purpose of in- 
fiuencing their votes.*® Presentation by argument 


34b NY,—Utica City Nat. Bank v. 

Gunn, 118 N.E 607, 608, 222 NY. 

204. 

35. Fbrases 

(1) “Loan broker” defined see Bro¬ 
kers S 1 a. 

(2) “Loan for building purposes 
secured by mortgagre” distinguished 
from “building loan agreement” see 
12 C J.S. p 3189 note 93. 

(3) “Loan receipt” In insurance 
parlance see Insurance § 1201. 

(4) “Loan, trust, and Investment 
companies” as banks see Banks and 
Banking §8 1044-1073. 

(6) “Loans and discounts” see 26 
C.J.S. p 1334 note »4. 


(6) “Maritime loan” as bottomry 
see the C.J.S. title Shipping 8 88. 
also 38 C J. p 126 note 53. 

( 7 ) “Permanent loan.”—Yorkshire 
R Wagon Co., Ltd. v. Inland Reve¬ 
nue Comrs., 94 L.J.E1B. 134, 136, 138 
—48 C.J. p 922 note 78. 

(8) “Simple loan.”—^Palmer v. 
Ouillow, 112 N.E. 493, 494, 224 Mass. 
1 . 

(9) “Temporary loan” distinguish¬ 
ed from “funded debt** see 26 C.J.S. 
p 11 note 40. 

36ii Webster New Int.D. 

37. Pa.—Commonwealth v. Luc- 
chese, 38 A.2d 722, 726, 155 Pa. 
Super. 326. 


38b Pa —Commonwealth v. Luc- 

chese, supra. 

39. Webster New Int.D 
Loathsome disease as ground for di¬ 
vorce see Divorce 5 47. 

40. Ill.—^Motusas v. Acme Bunal 
Ass*n, 48 N.E.2d 639, 540, 819 lU. 
App. 106. 

41. Webster New Int.D. 

48. Cal—^Le Toumeuz v Gilllss, 82 
P. 627, 628, 1 Cal.App. 546 
'Tiobbylng contract” see Contracts 8 
213. 

43. Wis.—caiippewa Valley & S, Ry. 
Co. Y. Chicago, St P.. M. & O. Ry. 
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in a public and legitimate manner the injurious ef¬ 
fect proposed legislation will have on a particnlar 
business does not constitute lobbying.^^ 

Lobby meinher. A person who frequents the lob¬ 
by of a house of legislation, for the purpose of in¬ 
fluencing measures.'^^ 

Lobby services. A term generally defined to mean 
the use of personal solicitation, the exercise of per¬ 
sonal influence, and improper or corrupt methods, 
whereby legislative or official action is to be the 
pioduct>6 

LOBBYIST. One who frequents the lobby or the 
precincts of a l^slature or other deliberative as¬ 
sembly with the view of influencing the views of 
its members. Sometimes the term is defined as a 
person who hangs around l^;islators, and solicits 
them for the purpose of influencing legislation.^^ 

L’OBUG-ATlOlir as the first word of a maxim as to 
which there have been no recent applications see 
38 0.J. p 129 note 32. 

LOBSTER. See Fish §1. 

LOCAL. A term expressive of,or pertaining to,^9 
place; relating to placebelonging to or confined 
to a particular place;^^ fixedness in a plaoe;^^ lim¬ 
ited or confined to a spot, place, or definite dis¬ 
trict pertaining to a place, or to a fixed or lim¬ 
ited portion of space.^^ 

For some purposes the word ^fiocal” is said to be 
synonymous with "private”^^ and “special,”®® and 
the words “special” and “local” are frequently used 
interchangeably although they do not have the same 
meaning.®^ 


'^cal” has been compared with, distinguished 
from, or said to be opposed to, “general” see 38 CJ. 
S. p 763 note 8, “personal,”®® “special,”®® and 
“transitory.”®® 

Loctd action. Defined generally and distinguished 
from “transitory action” in Actions § 1 a (14). The 
terms “local action” and “transitory action” are dis¬ 
tinguished as used in connection with venue gener¬ 
ally in the C.J.S. title Venue § 7, also 67 C.J. p 24 
note 13-p 25 note 23, and in connection with federal 
practice see Federal Courts § 25. Averments in fed¬ 
eral practice as to local actions see Federal Courts § 
78. The jurisdiction of local actions is discussed in 
Courts § 38. The general tests as to whether an ac¬ 
tion is local or transitory are considered in the C. 
J.S. title Venue § 8, also 67 C.J. p 25 note 27-p 27 
note 47. 

Local matters. Matters which consist of such 
facts as carry with them the idea of some certaiu 
place comprising all matters relating to realty, and 
hardly any others.®^ 

Local option. A term which implies the grant 
of the right to one locality to adopt, and another to 
decline to avail itself of, a law.®® The most fre¬ 
quent use of the term ^‘local option” is with refer¬ 
ence to intoxicating liquors, and for use of the term 
in this connection see Intoxicating Liquors §§ 58- 
98. See the title index to the title Constitutional 
Law for use of the term in a constitutional sense. 

Local posts. Special arrangements for the car¬ 
riage of letters and packets to and from subordinate 
stations within the limits of a mail station.®® 

Local purpose. A purpose the benefit of which is 
confibaed to a particular locality or limited district.®^ 


Co. 44 N.W. 17, 22, 76 Wls. 224. 6 
I 1 .R.A. 601. 

38 C.J. p 128 note 23. 

44. U.S.—^Iiucas V. WoltoPd, C.C.A., 
49 F.2d 1027, 1028. 

46. Wis.—Cluppewa Valley & S. Ry. 
Co. V. Chicago, St. P., M. & O. Ry. 
Co.. 44 N.W. 17, 22, 76 Wis. 224. 
6 L..B.A. 601. 

318 C.J. p 129 note 24. 

46L U.S.—^Burke v. Wood, C.C.Ala., 
162 F. 533, 537. 

38 C.J. p 129 note 26. 

47. U.S.—^Burke v. Wood, supra. 

48L Cal.—^Earle t. San Francisco 
Bd. of Elducation, 55 CaL 489, 491. 

49. NO.—McDonald Service Co. v. 
Peoples Nat. Bank of Rock Hill, S. 
C, 11 S.F.3d 656, 558, 218 N.C. 533 
—J. B. Blades Lumber Co. v. Fl-j 


[ nance Co. of America at Baltimore, 
168 S.F. 219, 221, 204 N.C. 286. 

60. N.Y.—People v. HiUs, 86 N.T. 
449. 451. 

38 C.J. p 129 note 36. 

61. Or.—Zilesch v. Polk County, 215 
P. 578, 681, 107 Or. 659. 

38 ax p 129 note 37. 

52i N.T—^People v. Chautauqua 

County, 43 N.T. 10. 16. 

53. Tex.—Laatro ▼. State, 8 Tex. 
App. 363, 365, 366. 

5^ Tex—^Ijastro v. State, supra. 

38 C.X p 129 note 40. 

55b N.T.—Kerrigan v. Force, 68 N. 

T. 381, 383. 

318 O.X p 129 note 42. 

66. Or.—State v. Tillamook, 124 P. 
*637, 640, 62 Or 832, Ann.Cas.l914C 
483. 


67. Ill—^People v. Wilcox, 86 N.B 
672, 678, 237 Ill. 421. 

5a N.T.—People v. Hills, 35 N.T. 
449, 451. 

59. Ill.—People V. Wilcox, 86 N.E. 
672, 673, 237 Ill. 421. 

60. CaJ.—^Earle v. San Francisco 
Bd. of Education, 5*5 Cal. 489, 491 

61. N.J—^Mehrhof Bros. Brick Mfs- 
Co. V. Delaware, L. & W. R. Co, 
16 A. 13, 13, 51 N.XLaw 66. 

62. Cal—People v. Capelli, 203 P. 
837, 838, 56 Cal.App. 461. 

38 C.J p 129 note 50. 

"Local option law" see 52 C.XS. P 
1028 notes 90, 91. 

ea U.S.—^U. S. v. Kochersperg^er, C. 
C.Pa., 26 F.Cas.No.15,541. 

64. N.T.—^People v. Allen» 1 Lans. 
248, 251. 

38 ax p 130 note 63. 
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Other phrases employing the word are set out in 
the notc.®5 For phrases as to which more recent ad¬ 
judications have not been found see 38 C.J. p 130 
note 59—p 131 note 88. 

locality. The term ‘^ocality^^ is susceptible to 
JSL laige number of legal definitions and indefinite 
meanings.®® It has been said to be an elastic word,®7 
and susceptible of variation.®® On the other hand, 
it has been said that the word is of somewhat lim¬ 
ited signification.®® The term has a purely relative 
meaning'^® which is often governed by the con- 
text.'^i 

Depending on circumstances, the term may be 
equally satisfied by areas measured by rods or by 


miles,72 but ordinarily it does not connote a large 
geographical area with widely diverse interests.^® 

The word ‘fiocality^^ has been held to mean neigh- 
borhood,74 place,75 near the place,7® vicinity,77 or 
the whole or part of a political unit.78 

It has been defined as a particular district;7® 
a definite region in any part of space;®® geographi¬ 
cal position;®i confined to a limited region, limit¬ 
ed by boundaries, large or small; opposed to gen¬ 
eral.®® 

At difierent times, under certain circumstances, 
the word has been construed to embrace a neigh¬ 
borhood,®® a community,®^ one or more civil dis¬ 
tricts,®® one or more counties,®® and even one or 


«5. pnraees 

(1) “Local affent” and other 
phrases of similar Import see 3 O.J. 
S. p 347 notes 62, 63. 

(2) “Local ansesthetlc" see 3 C.J.S. 
p 1061 note 2.2. 

(3) “Local concern" distingruished 
firom “general concern" see 88 C.J.S. 
p 763 note 16(19). 

(4) “Local courts" see Courts S ® 

(5) "Local freight" and “through 
freight" as affecting reasonableness 
of rates see Carriers S 294. 

(6) “Local government" see 38 C 
J.S. p 967 note 57. 

(7) “Local improvement" see 42 
C.J.S. p 418 note 16-p 420 note 26. 

C8) “Local meaning" is defined as 
that which is peculiar to a local¬ 
ity, trade, or profession and the like 
—^Abuc Trading & Sales Corporation 
V. Jennings, 136 A. 166, 175. 161 Md 
892. 

(9) "Local minister" see the C.J 
S. title Religious Societies 5 3®> <^so 
38 C.J. p 129 note 48. 

(10) “Local nature."—Swan v. Ba¬ 
ton Rouge Transp. Co., La.App, 197 
So. 191, 195. 

(11) "Local or special assessment" 
and other phrases of similar import 
see 6 C.J.S. p 1026 note 48-p 1028 
notes 70, 23. 

(12) “Local property of railroad" 
as used with reference to taxation 
see the C.J.S. title Taxation S 426, 
also 38 C.J. p 130 note 52. 

(13) “Local railroad ticket" see 
Carriers 5 603 b. 

(14) “Local statutes" see the CJ. 
S. title Statutes 5 168, also 59 C.J. 
p 737 note 51. 

(15) “Local superintendent" as an 
officer of a railroad company see the 
C.J S. title Railroads 5 1, also 38 
C.J. p 130 note 55. 

(16) “Local tax” see the C.J.S. ti¬ 
tle Taxation 8 1, also 88 CJ. p 130 
note 66. 


(17) “Local taxation" see the C.J. 
S. title Taxation 5 17, also 38 CJ p 
130 note 57 and 61 C.J. p 96 notes 7- 
14. 

(18) 'Tiocal train” see the CJS. 
title Railroads § 1, also 38 C.J. p 130 
note 58. 

66. U S—^U. S- ex reL and to Use of 
Tennessee Valley Authority v. Wil¬ 
liams, B.C., Tenn., 56 F.Supp. 514, 
616. 

67. U S —Connally v. General Const. 
Co., Okl., 46 set. 126, 129, 269 U. 
S. 386, 70 LEd. 322—Conley v. Val¬ 
ley Motor Transit Co., CC.A-Ohio, 
139 F.2d 692, 693. 

68. U.S—Connally v. General Const. 
Co. Okl, 46 set. 126 , 129, 269 
U.S. 385, 70 L.Bd. 32’2. 

•Md.—^Ruark v. International Union 
of Operatmg Engineers, Local Un¬ 
ion No. 37, 146 A. 797, 800, 157 Md. 
576. 

69. Mass.—Clinton v- Worcester 
Cons. St. R Co., 85 N.E. 507, 510, 
199 Mass. 279. 

70b Md.—^Ruark v. International Un¬ 
ion of Operating Engineers, Local 
Union No. 37, 146 A. 797, 800, 157 
Md. 576. 

Mass.—Clinton v. Worcester Cons 
St R Co., 85 N.B. 607, 610, 199 
Mass. 279. 

71. Md.—^Ruark v. International 
Union of Operating Engrmeers, Lo¬ 
cal Union No. 37. 146 A. 797, 800, 
157 Md. 676. 

38 C.J. p 131 note 4. 

78. U.S.—Connally v. General Const 
Co., Okl., 46 set. 126 , 129, 269 U 
S. 385, 70 L Ed 322 —Conley v. Val¬ 
ley Motor Transit Co., C.C.A.Ohio, 
189 F.2d 692, 693. 

Similarly stated 

(1) The word is too indefinite to 
be used for purposes of exact meas¬ 
urement in terms of acres or square 
miles.—^Lukens Steel Co. v. Perkins. 
107 F.2d 627, 631, 70 App.D.C. 354. 

(2) "A particular town is a lo¬ 
cality in a township, while a street 
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or street number is a locality in a 
town."—^Severance v. Murphy, 46 6.E. 
35. 38. 67 S.C. 409. 

73. D.C.—^Lukens Steel Co, v. Per¬ 
kins, 107 F.2d 627, 631, 70 App.D. 
C. 354. 

Similarly eiqpxessed 
“In human laws neither the world, 
nor the greater portion of it, is 
spoken of as a locality”—^Pierce v. 
Dillmgham, 96 Ill.App. 300, 313. 

74. U.S.—Connally v. General Const. 
Co., Okl, 46 S.Ct. 126, 129, 269 
U.S. 385. 70 L.Ed. 322. 

Md—Ruark v. International Unton 
of Operating Engineers, Local Un¬ 
ion No. 87, 146 A. 797, 800, 167 
Md. 576. 

75. U.S.—Connally'v. General Const. 
Co. Okl., 46 act. 126, 129, 269 U. 
S. 385, 70 L.Ed. 322. 

7a U S.—Connally v. General Const. 
Co, supra. 

77. Md —^Ruark v. International 
Union of Operating Engineers, Lo¬ 
cal Union No. 87, 146 A. 797, SOO, 
157 Md. 6T6. 

78. Md —^Ruark v. International Un¬ 
ion of Operating Engineers, Local 
Union No. 87, supra. 

79. Ill.—^Pierce v. Dillingham, 96 UL 
App 300, 313. 

38 C.J p 131 note 5. 
sa Cal.—Warnock v. Rraft, 85 P- 
2d 505, 506. 30 Cal.App 2d 1. 

81. Cal.—Warnock v. Kraft, supra. 

82. Ill —Pierce v. Dillingham, 96 
Ill App. 300, 313. 

38 C.J. p 131 note 5. 

8a U.S.—U. S. ex rel. and to Use 
of Tennessee Valley Authority v. 
Williams, D.C. Tenn.. 56 F.Supp. 
514, 516. 

84. U.S.—^U. S. ex rel. and to Use of 
Tennessee Valley Authority v. 
Williams, supra. 

85. U.S.—^U. S. ex rel. and to Use 
of Tennessee Valley Authority v. 
Williams, supra. 

86. U.S.—U. S. ex reL and to Use of 
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more states.®^ It cannot be arbitrarily limited to 
geograpbie or ciril boundaries-^^ 

"Locality'' has been held to be equivalent to, or 
synonymous with, "community” see 15 C.J.S. p 643 
note 1.1, "neighborhood,”8® "place,”®® "near the 
place,”®i "proximity,”®® and "vicinity.”®® 

It has been distinguished from "community” see 
15 0.J.S. p 642 note 2. 

The word ^^ocality,” as used in the Interstate 
Commerce Act prohibiting unreasonable preferenc¬ 
es, has been defined and discussed in Carriers § 
360. The word has also been considered in connec¬ 
tion with statutes fbdng minimum wages for city 
and state employees in the C.J.S. title Master and 
Servant § 153. 

LOCALIZED PBOPEETY. As used in statutes re¬ 
lating to taxation of railroads see the G.J.S. title 
Taxation § 426, also 38 C. J. p 131 note 11. 


LOCALLY. The adverb of 'aocal.”®^ 

LOCATE. Although "locate” is said to be a term 
of art,®® it is also said not to be a technical term®® 
and that it must be interpreted according to its usu¬ 
al and ordinary significance.®*^ Its meaning depends 
on the connection in which it is used,®® the sense 
in which it is used by the parties,®® and the subject 
to which it is applied.^ In determining its mean¬ 
ing the thing to be located and its purpose must be 
considered.® The word ordinarily has reference to 
the location of an object upon the surface of the 
ground.® 

In one sense the word ^fiocate” has been defined as 
meaning to designate the site or place of to de¬ 
fine the location or limits of, as by a survey;® to 
determine the situation or limits;® to ascertain the 
place in which something belongs;*^ to establish® 
or set® in a particular spot or position; to place;i® 


Tennessee Valley Authority v. 
Williams, supra 

87. U.S.—U. S. ex rel. and to Use of 
Tennessee Valley Authority v. 
Williams, supra. 

88. U.S.—^U. S. ex reL and to Use 
of Tennessee Valley Authority v. 
Williams. U.aTenn., 56 F.Supp. 
814, 516. 

89. U.S.—Conley v. Valley Motor 
Transit Co., C.C.A.Ohio, 139 F,2d 
692, 693. 

D.C.—^Lukens Steel Co. v. Perkins, 
107 P.3d 627, 631, 70 App.D.a 354. 
38 C.J. p 131 note 7. 

90. U.S.—Conley v. Valley Motor 
Transit Co., C.CA.Ohio, 139 F.2d 
692. 693. 

D.C—^Lukens Steel Co. v- Perkins, 
107 F 2d ‘627, 631, 70 App.D.C. 354. 
38 C J. p 131 note S: 

91. Okl—State v. Tibbetts, 205 P. 
776, 779. 21 Okl.Cr. 168. 

98. Colo —Foster v. Hart Cons. Min. 
Co., 122 P. 48, 53, 52 Colo. 459. 

93. U.S—Conley v. Valley Motor 
Transit Co., C.C.AOhio, 139 F 2d 
692, 693. 

D.C—^Iiukens Steel Co. v. Perkins, 
107 F.2d 627, 631, 634, 70 App.D.a 
854. 

38 C.J. p 131 note 10. 

94. Webster New Int.D. 

Phrases 

(1) ‘Tjocally closed circuit” see 
Flectrlclty § 1. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 38 C.J. p 131 note 18 
[b], [c]. 

96. Mass.—Abbott v. New York & 
N. F. R. Co.. 15 N.F. 91. 100, 145 
Mass. 450. 


96. R.I.—^In re Providence & W. B. 
Co., 21 A. 965, 969, 17 R.I. 324. 

97, BI.—^In re Providence & W. B. 
Co., supra. 

98, Md —^Kensington B. Co. v. 

Moore, 80 A. 614, 615. 115 Md. 36, 
AnnCas.l912C 1306. 

38 C.jr. p 181 note 30. 

99. Cal,—Hart v. Camall-Hopkins 
Co., 87 P. 196, 197, 103 Cal. 132, 
137. 

N-T.—^Moule V. Maoedon & Bristol 
Plank Boad Co., 6 How.Pr. 37, 88. 
1, N.T.—^Moule V. Macedon & Bris¬ 
tol Plemk Boad Co., supra. 

a, Ky. — Chesapeake & O. B. Co V. 
Thompson, 176 S.W. 22, 24, 164 
Ky. 612. 

3. CaJ.—Union Pac. R. Co. v. City 
of Los Angeles, 128 P.2d 408, 410, 
53 Cal.App.2d 825. 

4. US.—^Delaware, L. & W. R Co. 
V. Chiara, C.C.A.N.J., 95 F.2d 663, 
668 . 

Cal.—Union Pac. R. Co. v. City of 
Los Angeles, 128 P.2d 40>S, 410, 58 
Cal.App2d 825 

Miss—Ooxpiu Jtizis cited la. Board 
of Sup’rs of Marshall County v. 
Stephenson, 134 So. 142, 144, 160 
Miss. 372. 

88 C.J. p 131 note 38. 

Slifiilaily deflaad 

(1) To designate and assign the 
place of.—^People ex rel. Benedict v. 
Milleman, 218 N.Y.S. 256, 257, 128 
Mlsc. 867. 

(2) To ascertain and determine 
the place of.—Foster v. Boston Park 
Coznrs., 138 Mass. 321, 332. 

5. U.S—^Delaweu'e, L. & W. B. Co. 
V. Chiara^ G.C.A.N.J., 96 F.2d 668, 
668 . 


^Cal.—^Union Pac. R. Co. v. City of 
Los Angeles, 128 P.2d 408, 410, 58 
CalApp.2d 825. 

6. Okl—U. S. V. Choctaw. O. & G. 
B. Co., 41 P. 729, 757, 3 Okl. 404. 

7. Vt—^Town of Underhill v. Town 
of Jericho. 140 A. 156, 157, 101 Vt 
41. 

8. Ariz.—Industrial Bldg. & Loan 
Assoc. V. Meyers-Abel Co., 95 P. 
115, 117, 12 Ariz 48. 

N.Y.—^People ex rel, Benedict v. 
Milleman, 218 N.Y S. 256, 257, 128 
Mlsc. 367. 

9. Okl—Godfrey v. Wright, 56 P. 
1051, 1052, 8 Okl 151. 

38 C J. p 132 note 64. 

Siaiilaxly expressed 

To set in a particular site or posi¬ 
tion —Industrial Bldg. & Loan Assoc. 

V. Meyers-Abel Co., 95 P. 116, 117, 
12 Ariz. 48. 

10 . RI.—^in re Providence & W. R. 
Co., 21 A. 965, 969, 17 Bl. 824. 

88 aJ. p 132 note 46. 

Fttmilarly defined 

(1) To put in place.—Chicago & 

W. I B. Co. V. Dunbar. 100 Ill. 110, 
141. 

(2) To fix In place.—Godfrey v. 
Wnght, 56 P 1061, 1052, 8 Okl 161— 
38 C.J. p 13'2 note 4*3. 

C'S) To fix In a place.—^Industrial 
Bldg. & Loan Assoc, v. Meyers-Abel 
Co., 95 P. 115, 117, 12 Ariz. 48. 

(4) To have place or seat—Union 
Pac. B. Co. V. City of Los Angeles. 
128 P.2d 408, 410, 53 Cal App 2d 825. 

(5) To place one's self or be 
placed.—^Industrial Bldg & Loan 
Assoc. V. Meyers-Abel Co., supra. 
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to fix the place of to select or define to select 
by fixed boundaries;^® to direct, or to lead to.^^ 

In a slightly different sense it means to build 
to construct to erect to put up,^® 

Depending on the context, the word also may 
mean to adopt or form a fixed residence to re¬ 
side.®® 

As applied to land, to select, survey, and settle 
the boundaries of a particular tract of land, or to 
designate a particular portion of land by limits; 
to designate and deteimine the place of.®^ As ap¬ 
plied to the acquisition of government land, the 
word is sometimes used in the sense of to purchase.®® 

^^cate” has been compared with or distinguished 
from, ^^design” see 26 C.J.S. p 1238 note 92.1, ^'es- 
tablLsh” see 30 G.J.S. p 1232 note 38, ^^ay out*^ see 
52 C.J.S. p 1032 note 64;, and “remove.”®® 

The word 'locate” has been defined in connection 
with its use with reference to highways see High¬ 
ways § 64. 

Located, A word whose meaning depends on the 
connection in which it is used®^ and the subject to 
which it is applied.®® It has been variously defined 


as fixed;®® fixed in place;®'^ placed;®® situated.®® 
The word does not have reference to time, but to 
place.®® 

As applied to a road, the word ^located” is con¬ 
sidered in Highways § 64. 

Locating is the act of selecting and designating 
lands which the person making the location is au¬ 
thorized by law to select.®! 

LOCATIO. Latin, in the civil law, letting for hire.®® 
The “locatio” is one of the civil-law classifications 
of bailment, and is divided into the “locatio rei,” 
“locatio opeiis faciendi,” “locatio custodiae,” and “lo- 
catio operis mercium vehendarum,” these being dis¬ 
cussed in Bailments § 7. 

LOCATION. While “location” is said to be a word 
with a well understood moaning at common law,®® 
it is also said to have more than one me a n ing ,®^ 
and the meaning of the word depends on the sub¬ 
ject matter and the context of the statute or instru¬ 
ment within which it occurs.?® 

In its etymological and proper meaning,®® act of 
placing;®'^ locality;®® site or place;®® situation;^® 
situation with respect to place state of being 


11. Anz—^Industrial Bldg*. & Loan 
Assoc. V. Meyers-Abel Co, supra. 

fliiiiilaxly deftned 

To select or determine the hounds 
or place of.—^In re Providence & W. 
R. Co, 21 A. 966. 969. 17 RI 324. 

12. Ind —^Turner v. Thornton & 
Mechanlcshurg Gravel Road Co, 
33 Ind. 817. 319. 

IS. N D.—^Petersburg School Dist. v. 
Peterson, 103 IST.W. 766, 768. 14 N. 
D 344. 

14- Cal —^Hart v. Carnall-Hopkms 
Co.. 3*7 P 19'6, 197, 103 Oal. 132. 

15. Pa—^Everett v. Bailey, 24 A 700, 
701, 160 Pa 152. 

C.J. p 131 note 36. 

16. Pa—^Hoffman v. Bloomsburg & 
S. R. Co, 27 A 664. 667, 1'57 Pa. 
174. 

Tenn.—Nashville & N. W. R Co. v. 
Jones, 2 Coldw. 674. 688. 

17. Ill—Waldron v. Marcler, 82 Ill. 
660. 65'2. 

N.T.—^Moule V. Macedon & Bristol 
Plank Road fio., 6 How.Pr. •37, 39, 
40. 

18. N.Y.—^Moule V. Macedon & Bris¬ 
tol Plank Road Co, supra. 

19. Anz.—^Industrial Bldg. & Loan 
Assoc. V. Meyers-Abel Co., 96 P. 
113, m, 12 Ariz. 48. 

90. Anz.—^Industrial Bldg. & (Loan 
Assoc. V. Meyers-Abel Co., supra 

91. Okt—^U. S. V. Choctaw, O. & G. 
R. Co, 41 P. 729, T37. 3 OkL 404. 


Tenn.—^Murdock ▼. Memphis, 7 

Coldw 483, 501. 

Otherwise eocpreMed 

To locate the land granted by a 
land warrant—^Delaware, L. & W. R. 
Co. V. Chiara, CC.A.N.J, 93 F.2d 
663, 668. 

22. Iowa.—Goodnow v. Wells, 25 N. 
W. 864, 86<6. 67 Iowa 654. 

23. Mont—State v- Long. 117 P. 104, 
107, 43 Mont 401. 

24. N.Y—^Moule v. Macedon & Bris¬ 
tol Plank Road Co., 6 How Pr. 87, 
39. 

25. NY—^Moule v. Macedon & Bris¬ 
tol Plank Road Co, supra. 

38 C J. p 132 note 69. 

26. Ala—West v. Spratlmg, 86 So 
32, 34, 204 Ala. 478. 

27. NY.—Moule v. Macedon & Bris¬ 
tol Plank Road Co, 6 How.Pr. 37, 
89. 

RI.—^In re Providence & W. R. Co., 
21 A. 965, 969. 17 RI. 324. 

Phrases 

(1) “Located minister" see the C 
J.S title Religious Societies $ 39, 
also 88 C.J. (p 132 note 63 [a]. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see *38 C.J. p 132 notes 
70-74. 

28. N.Y.—Moule V. Macedon & Bris¬ 
tol Plank Road Co., 6 How.Pr. 37, 
39. 


R.I.—^In re Providence & W. R. Co., 
21 A. 965. 969, 17 RI. 324. 

29. Okl,—Godfrey v. Wright 66 P. 
1051. 1052, « Okl. 151. 

38 C.J. p 132 note 63. 

30. TJ.S.—Fairbanks v. XT S, Minn., 
32 S.Ct 292, 296, 223 U.S. 215, 66 
LEd. 409. 

31. Va.—^Richmond v. Henrico Coun¬ 
ty, 2 S E. 26, 80, 83 Va. 204. 

32. Black L.B. 

33. ^ Ill —^Hickey v. Chicago & W 
Ind. R Co., 6 Ill App. 17*2, 178, 179 

34. W.Va.—Chesapeake & O. R Co. 
V. Deepwater R. Co., 60 S.E 890, 
89'5. 57 WVa, 641. 

88 C.J. p 13'3 note 81. 

35. Ran—^Miely v. Metzger, 16i6 P. 
763, 756, 97 Kan. 804. 

36. Ont.—^Toronto v. Williams, 4 
Ont.W.N. 68. 8 Dom.L.R. 299, 301. 

37. Ont.—^Toronto v. Williams, su¬ 
pra 

38. Kan.—^Miely v. Metzger, 156 P. 
753, 765, 97 Kan. 804. 

39. Miss—^Board of Sup’rs of Mar¬ 
shall County V. Stephenson, 134 
So. 142, 144. 160 Miss. 372. 

4a Colo.—^In re State Institutions, 
21 P. 472. 473, 9 qolo. 626. 

38 C.J. p 133 note 86. 

41. Ont.—Toronto v. Williams, 4 
> OntW.N. 58. 6 Dom.LR. 299, 801. 


663 



LOCATION—LOCKER 


54 C.J.S. 


placed.^2 It has been said that the word **location’^ 
means either to place or set a thing or one's self 
in a particular spot or position^ or to designate the 
site or place of a thing,^3 and the former may in¬ 
clude the latter.^^ 

In American land law the term may be employed 
as referring to the designation of the boundaries of 
a particular piece of land, either on record or on 
the land itself.^s 

'^Location” has been held to be equivalent to, or 
synonymous with, “description” see 26 C-J-S. p 1235 
note 20J., and “establishment” see 30 C.J.S. p 1234 
note 82; and has been distinguished from “route.”^® 

The word ^‘location” is used, frequently in a tech¬ 
nical sense, with refeorence to canals, highways, rail¬ 
roads, and street railroads and in connection there¬ 
with see the G.J.S. titles Canals § 4; Highways § 
64; Railroads §§ 45-72^ also 51 O.J. p 471 note 41- 
p 507 note 2; and Street Railroads § 21, also 60 
C. J. p 173 note 73-p 175 note 12. Requirements as 
to the location of the .principal offices or places of 
business of corporations see Corporations § 177. 
The word 'location” as a mining term is treated in 
the C.J.S. title Mines and Minerals § 3, also 40 C.J. 
p 744 notes 33-37. 

Phrases employing the word are set out in the 

note.^7 

LOCATIVE CALLS. See Boundaries § 4. 
I^CATOR. In the civil and Scotch law, he who, 


being the owner of a thing, lets it out to another 
for hire or compensation; one who lets.^® 

In American land law, one who locates land, or 
intends or is entitled to located® 

LOCATIJM. A hiring.®® As one of the classes of 
bailments see Bailments § 7. 

LOCK. As a noun, a fastening, as for a door, a bo 3 c 
or trunk lid, a drawer, or the like, in which a bolt 
is secured by any of various mechanisms and can 
be rdeased only by inserting and turning a key, or,, 
in combination and letter locks, by manipulating ac¬ 
cording to a predetermined plan; also, such a 
fastening having a dead bolt.®^ 

In a derivative sense the word signifies a barrier 
to confine the water of a stream or canal; an in¬ 
closure in a canal, with gates at each end, used in 
raising or lowering boats as they pass from one lev¬ 
el to another.®^ In this sense a lock is considered 
as a part of a canal, see Canals § 1. 

As a verb, to become locked; to become fixed or 
fast; to fasten or secure the lock or locks of; to 
make fast with or as with a lock or locks.®® 

Phrases employing “lock” and “locked” are set 
out in the note.®^ 

LOCKACE. Act or process of, or toU paid for^ 
*passmg a vessel through a lock or locks, as of a 
canal.®® 

LOCKER. A word of ordinary and common us¬ 
age®® defined as a drawer, cupboard, compartment. 


42. Ont—^Toronto r. TVlUiams, su¬ 
pra. 

4a W.Va.—Chesapeake & O R. Co. 
V. Deepwater R. Co, 50 S.£l.'^*890, 
895, 67 W.Vk. -641. 

44i W.Va.—Chesapeake & O R. Co 
V. Deepwater R. Co, supra. 

45h Cal.— IjQx. T. Hag^gin, 10 P. 674, 
736, 69 Cal. 255. 

88 CLJ. p 183 note 91. 

46. N’.J.—^Theberath v. Newark 80 
A. 528, 52'9. 57 N.J.I<aw 809. 

47. PliXBBes 

(1) “Location and use."—^Swlft v. 
Patrons* Androscoggin Hut. Fire Ins. 
Co., 182 A, 74*5, 747, 126 Me. 265. 

f2) “Location of the lot**—Jordan 
V. Cape Blizabeth School Dist. No. 8, 
60 Me. 540, 544. 

(8) '‘Location sites.**—Silurian Oil 
Co. V. Bssley, C.C.A.Okl., 54 F.2d 43, 
47. 

4& Black LD. 

46. Black LD. 

O^mpeauatioiL of locator I 

The contract between the owner 


of the warrant and the locator usual¬ 
ly provided that the compensation to 
the locator was a portion of the land 
located.—-Hollingsworth v. Barbour, 
Ky., 4 Pet. tJ-S., 466, 473, 7 LEd. 
9*22. 

Sa Black L.D. 

51. Webster New Int.D. 
jnelnded or azoliided 

(1) A lock includes the key or 
keys.—-Weadock v. Swart, 128 N.W. 
734, 736. 163 Mich. 602, Ann.Cas.l912A 
959. 

(2) A door knob is not considered a 
part of a lock.—-Lowe y. Home Own¬ 
ers* Loan Corporation, Iia 4.pp, 1 
So.2d 362, 368. 

52. Wis.—-Winnebago Paper Mills v. 
Kimberly-Clark Co., 120 N.W. 411, 
413, 138 Wis. 425. 

53. Webster New IntD. 

54h Phrases 

(1) *‘Lock laborer** generally see 
51 C.J.S. p 481 note 73; and distin¬ 
guished from “common laborer** see 
16 C J.S. p 591 note 68.1. 
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(2) **Lock stitching** distinguished 
from “chain stitching** see 14 CJ.S. 
p 34'9 note 85. 

(•3) “Nut lock** or •‘lock nut;** a 
device for fastening a holt nut in 
place and preventing it from becom¬ 
ing loose by the jarring or tremulous 
motion of machinery.—Chicago Ry. 
Equipment Co. v. Interchangeable 
Brake-Beam Co. CCMo. 99 P. 777. 
779—U. S V. Motor Car Equipment 
Co„ 3 CtCustApp. 77, 79. 

(4) “Lock harbor** see 39 C.J6 p 
774 note 67. 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 38 C P 134 note 99. 

65. Webster New IntD. 

38 C.J. p 134 note 3. 

Claims for lockage as cognizable in 
admiralty see Admiralty 5 33. 

Tolls for use of canals generally see 
Canals § 35. 

BA Ky.—Wilson v. Commonwealth. 
192 S.W. 631, 174 Ky 602. 
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or chest that may be closed with a lock, especially 
a cupboard for individual use.57 

lockout. Act of locking out;^8 refusal of an 
employer to furnish work to employees, used as a 
means of coercion a cessation of the furnishing 
of work to employees in an e&rt to get for the em¬ 
ployer more desirable terms the withholding of 
employment from a body of employees as a means 
of bringing them to accept the employer's terms 
the closing of a factory or workshop by an employ¬ 
er, usually to bring the workmen to satisfactory 
terms by a suspension of wages.^^ A lockout is 
said to exist where employees refuse to return to 
work unless the employer meets their demands, 
but a lockout does not exist where a plant shuts 
down with the intention never to reemploy the men, 
or men of the same class, to operate th^ business.^^ 
It has been distinguished from “strike."®® 

A lockout may constitute a conspiracy, see Con¬ 
spiracy § 15. A ^lockout" may be a ^^abor dispute" 
as that term is used in statutes relating to unem¬ 
ployment compensation, this being discussed in the 
C.J.S. title Social Security and Public Welfare. The 
term is also considered with reference to injunc¬ 
tions see Injunctions § 138 b (1) (b); in connec¬ 
tion with trade unions, see the C.J.S. title Trade 
Unions § 37, also 63 C.J. p 692 note 41 [a]; and as 
an unfair labor practice in the C.J.S. title Master 
and Servant § 28. 


LOCKUP. A place for the temporary confinement 
of prisoners;®® a place where bailiffs temporarily 
confine persons under arrest; a watch house.®^ 

LOGMAN. A term used in the early maritime law 
to designate a local pilot whose business was to as¬ 
sist the pilot of the vessel in goiding the course of 
the vessel into the harbor, or through a river or 
channd, so as to avoid shoals or rocks.®® 

LOCO. Ll Spanish law, a lunatic; insane person.®® 

LOCO FAGTI NON PKJESTABILIS, USL NON 
PRAEISTITI, SUCCKDIT DAMNUM ET INTER ES¬ 
SE. A meaning 'damages come in the place 

of an act which cannot be, or has not been, per- 
formed."^® 

LOCOMOTIVE. A comprehensive word.^^ As a 
noun, a steam engine, or an engine propelled by 
steam as its motive power.^® As an adjective, of or 
pertaining to locomotion, or travel; of, pertaining 
to, or designating, a machine, especially an engine 
that moves about by operation of its own mechan¬ 
ism.'^® 

As a self-propelled engine or machine used upon 
railroads see the C.J.S. title Railroads § also 38 
G. J. p 135 note 22. 

Phrases employing the word are set out in the 
note.'^^ 


87. Ky.—^Wilson v. Commonwealth, 
supra. 

^^okar cluliB” 

Oa.—Wrisrht v. Macon, 64 S E 807, 

814, 6 Ga.App. 750. 

58. N.T.—^Panzierl-Hogan Co. v. 
Bender, 199 N.Y.S. 8«7, 889, 206 
App.Dlv. 398—Asostini v. Btate, 40 
KY.S 2d 698. 605. 

59. N.Y.—^Fanzierl-Hogan Co. v. 
Bender, 199 N.Y.S. 887, 889, 205 
App.Div. 398—^Aaostinl v. State, 40 
N.Y.S 2d 598, 605. 

eo. U.S.—^JefiCery-DeWltt Insulator 
Co. V. National Labor Helations 
Board. C.C.A.4, 91 F.2d 134, 137— 
Iron Molders* Union No 1'2S v 
Allis-Chalmers Co, Wls., 166 F 45. 
52. 91 C.C.A. 631, 20 LRA.N.S.. 

815. 

Colo.—Sandoval v. Industrial Com¬ 
mission, 130 F.2d 9<30, 936, 110 
Colo. 108. 

Sy.—Barnes v. Hall, 146 S.W.2d 929, 
936. 285 Hy. 160. 

Neb.—Magner v. Elnney, 2 N.W.2d 
689, 692, 141 Neb. 122. 

N.J.—^Restful Slipper Co. v. Umted 
Shoe & Leather Union, 174 A. 543, 
64>3, 116 N.J.Ea. 521. 

Wash.—In re North River Logging 


Co., 130 P.2d 64, 65, 15 Wash.2d 
204. 

61. Neb—^Magner v. EZinney, 2 N. 

W.2d 6>S9. 69>2. 141 Neb. 122. 

68. Ill.—^Mathews v. People, 67 N.E. 
28, 31, 202 Ill. 389, 95 AJn.S.R. 241. 
63 L.RA 73. 

63. U.S.—^Dail-Overland Co. v. Wil- 
lys-Overland, Inc., D.C.Ohio. 263 
P. 171, 187. 

38 C J. p 134 note 12. 

Colo.—Sandoval v. Industrial 
Commission, ISO P.2d 930, 935, 93’6, 
110 Colo. 108. 

65. U S.—Jeffery-DeWltt Insulator 
Co. V. National Labor Relations 
Board. CC.A.4, 91 P.2d 134, 137— 
Dail-Overland Co. v. Willys-Over- 
land, Inc., D.C.Ohio, 263 F. 171, 
187—^Iron Molders Union No. 125 
V. Allis-Chalmers Co., Wis., 166 F. 
45, 62. 91 C.C.A. 681, 20 L.R.A.,N. 
S., 315. 

Colo.-^Sandoval v- Industrial Com¬ 
mission, 130 P.2d 935, 936, 110 
Colo. 108. 

K!y.—^Barnes v. BCall, 146 S.W.2d 929, 
936, ‘265 By. 160. 

Neb.—^Magner v. Kinney, 2 N.W.2d 
. 689, 692. 141 Neb. 122. 

N.J.—^Restful Slipper Co. v. United 
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Shoe & Leather Union, 174 A. 543, 
545, 116 NJ.Eq 521. 

NY.—^Agostini V. State, 40 N.Y.S 2d 
'598, 605. 

Wash—In re North River Logging 
Co., 130 P2d 64, 65, 15 Wash.2d 
204. 

38 C.J. p 134 note 12. 

66. N.S.—In re Burke, 27 N.S. 286, 
291. 

67. N S.—^In re Burke, supra. 

eSk N.Y.—^Martin v. Farnsworth, 88 
NY.Super. 246, 261. 

69. Escriche Diccionario. 

7D. Trayner Leg Majc. 

71, Ark.—Chicago, R I. & P R Co. 
V. Bryant, 162 S.W. 51, 63, 110 Ark. 
441. 

78l Pa—Gillette v. Chester & Medid 
R. Co., 2 Pa Dist. 450, 451. 

88 C.J. p 135 note 21. 

73. Webster New Int.D. 

74b Phrases 

(1) “Locomotive engine'* see the G. 
J.S. title Railroads S 1* also 38 C.J. p 
135 notes 24—30. 

(2) “Locomotive power*' see the Cj. 
JS title Street Railroads 9 1, also 
3>S C.J. p 135 note 23 £b]. 

(3) “Locomotive steam" see the CL 
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LOGOMOTOB ATAXIA.. A disease of the nervous 
8ystem.75 It is a successor of luetic infection, the 
latter being the precursor of the former.^® It is 
generally recognized by neurologists that only per¬ 
sons who are victims of acquired or hereditary syph¬ 
ilis are subject to locomotor ataxia; but not all 
syphilitics have this disease, and, while it is an off¬ 
spring of syphilis, it is a distinct disease.77 
disease has, or is characterized by, three different 
stages (1) The pre-ataxic. (2) The ataxic. (3) 
Complete paralysis.^® The first stage may be pro¬ 
longed without substantial disablement and the 
patient may die from intereurrent complications 
without being ataxic. The second stage has symp¬ 
toms entirely distinct from the first and its x>e- 
culiar characteristics aze difficulty in walldng in the 
dark and a swaying of the body when the eyes are 
shut.®® 

LOCO P A X El ilxlS. See the G. J.S. title Parent and 
Child § 72, also 46 C.J. p 1334 note 69-p 1336 note 
76. ‘‘In loco parentis" see 42 C.J.S. p 489 note 12- 
p 490 note 16. 

LOCUM TENENS. Latin, holding the place; a 
deputy, substitute, lieutenant, representative a 
hold-over in office.®® 

LOCUS. A place; the place where a thing is I 
done.®® 

Loots contractus. The place of a contract; 

J.S. title Railroads S also 88 C.J. p 
13‘5 note 31. 

(4) “Locomotive ten mile ratio.”— 

Ann Arbor R. Co. v. Fellows, DC 
Mich., 236 F. 387. 396—38 CJ. p 135 
note 32. 

75. Tenn.—Blackman v. IT. S. Casu¬ 
alty Co., 103 S.W. 784, 787, 117 
Tenn. 578. 

76. t7.S.—State Mut. Life Assur. Co 
of Worcester, Mass., v. Heine, C.C. 

A.Ry., 141 F.2d 741, 745. 

77. T7.S.—State Mut. Life Assur. Co. 
of Worcester, Mass. v. Heine, su¬ 
pra. 

78. TJ.S.—State Mut. Life Assur. Co. 
of Worcester, IMAss. v, Heine, su¬ 
pra. 

Tenn.—Blackman v. U. S. Casualty 
Co„ 103 S.W. 784. 787, 117 Tenn. 

678. 

79. TT.S.—State Mut. Life Assur. Qo. 
of Worcester. Mass v. Heine, C.C. 

AKy., 141 F.2d 741, 745. 

Similarly expressed 
Disturbance of sensation, loss of 
coCrdination, paralysis.—^Blackman v. 

U. S. Casualty Co.. 103 S.W. 784, 787, 

117 Tenn. 578. 


place where a contract is made.®^ It is that place 
where the last act which makes an agreement a 
binding contract is performed,®® and in this respect, 
with reference to contracts generally, see Contracts 
§ 366. 

Locus in quo. Literally “the place in which."®® 
The place in which the cause of action arose, or 
where anything is alleged, in pleadings, to have been 
done.®7 

Locus poenifentics. Literally, “the place for re¬ 
pentance."®® An opportunity for changing one's 
mind; a chance to withdraw from a contemplated 
bargain or contract before it results in a definite 
contractual liability.®® Also used of a chance af¬ 
forded to a person, by the circumstances, of re¬ 
linquishing the intention which he has formed to 
commit a crime, before the perpetration thereof.®® 
Complete execution of a gift as defeated by Mserva- 
tion of a locus pesnitentias see Gifts § 16. 

Locus rei sific. The place where a thing is situ- 
ated.®i 

Locus sigiUi. The place of the seal;®® usually 
abbreviated to “L.S.” see 1 C.J.S. p 276 note 6. It 
has been said that this abbreviation, generally in¬ 
serted within brackets,®® was intended to draw the 
attention of the signer to the place for making his 
seaL®4 It has also been held that the abbreviation 
was used in making copies of documents to indicate 
the position of the seal in the original and to avoid 
attempting to make an exact reproduction.®® It 

Slmilazly axpreesed 
The right to withdraw from an Jn- 
completedr transaction —Alford v. 

Henderson, 185 So. 368, 369, 287 Ala. 
27. 

Illegal tnuuMMitlonfl 
The law affords an opportunity to 
withdraw from an illegal transac¬ 
tion before it has been executed, that 
18 , carried out—^Hardt v. Deutsch, 43 
rr.Y.S. 664, 667, 22 Misc. 66. 

9a Bla6k L.D. 

91« Black L.D. 

“Lex loci rei sites” see Conflict of 
Laws 8 13 and references therein 
made to other places in this work 
where the term is used. 

98. Oa—Cannon v. Gorham, 71 SB 
142, 143, 136 Ga. 167, Ann.Cas 1912C 
89. 

Pa.—Bennet v. Allen, 20 Phlhu 423. 
424. 

93. (5a.—Cannon v. Gorham, 71 SB. 
142, 143, 186 Ga 167, Ann Cas 1913C 
39. 

94. Pa—Bennet v. Allen. 20 Phila 
423, 424. 

95. Ga—Cannon v. Gorham, 71 S.B 
• \ 143, 136 Ga 167, Ann.Cas.l913C 

89. 


the I 

80. tJjS.—State Mut Life Assur. Co. 
of Worcester. Mass, v- Heme, C.C. 
A-Ky, 141 P.2d 741, 745, 746. 

Xt is first xnanifested by sharp, 
darting, electro-like pains in the low¬ 
er limbs, followed by loss of sensa¬ 
tion, impaired sight general emacia¬ 
tion, and the loss of muscular control 
of the lower limbs.—Blackman v. U. 
S. Casualty Co., 10-3 S.W. 784, 767, 
117 Tenn. 678. 

81. Black L.D. 

82. Ariz.—^Rogers v, Frohmlller, 130 
P.2d 271, 278, 276, 276, 69 Arlz. 
613. 

38 C.J. p 185 note 8'8. 

83. Black •L.D. 

84. Black L D. 

“Lex loci contractus” see Conflict of 
Laws S 11; Contracts 5 12 c. 

85. Md.—Sun Ins. Office, Limited, 
of London r. Mallick, 163 A. 35, 
39, 160 Md. 71. 

8& Black LD. 

38 C.J. p 186 note 40. 

87. Black L D. 

88. Black L D 

89. Black LD. 

33 aj. p 136 note 41. 
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has now acquired the popular force of an arbitrary 
sign for a seal^^^ and by long usage and the genertd 
Quderstanding of legal writers is regarded as the 
true representation of a seal in all legal preeepts.^^ 

Locus standi, A place of standing; standing in 

court.98 

Other phrases employing the* word are set out in 
the note.*3 

Maxims, 'fLocus” as the first word of maxinis as 
to which there have been no recent applications see 
38 C.J. p 136 notes 44,47, 48. 

LODE. See the G.J.S. title Mines and AHnerals § 
3, also 40 C.J. p 744 note 38-p 748 note 91. 

LODGE. As a noun, the meeting room of an as¬ 
sociation the meeting place of a secret society.^ 
Also the regolarly constituted body of members 
which meets therein for the transaction of its busi¬ 
ness or the conduct of its affairs a body of mem¬ 
bers composing a branch of a secret society;^ a 
secret association.^ 

The word is also employed to signify temporary 
habitation,^ and in that sense is defined as a place 
of sojourn, a temporary dwelling.^ 

As a verb, to rest or dwell for a time;* also to 
place or deposit for safeguard or preservation,* as 


to lodge money or records in a place of deposit;^* 
to deliver;^! to file.^* 

^TLiodge," used in the sense of filing of papers, has 
been held synonymous with "file^' see 36 C.J.S- p 
752 note 70, and, when signifying habitation, has 
been held synonymous with ‘‘reside."!* 

Lodging, A place of rest for a night, or a resi¬ 
dence for a time; temporary habitation.!^ 

“Lodging," used in the sense of filing as of papers, 
has been held synonymous with “filing^^ see 36 C.J. 
S. p 757 note 20. 

Lodged, With respect to the filing of papers, 
“lodged" is sometimes used in the sense of “re¬ 
ceived,"!* and it has been held to mean more than 
merely to leave with, or in the possession of, an 
officer, importing that the paper is in some way to 
be made a matter of record.!® “Lodged" has been 
held synonymous with “filed" see 36 C.J.S. p 754 
note 84. 

Phrases emplojdng the word are set out in the 
note.!7 

LODGEE. Defined and discussed generally and 
distinguished from “guest" and “tenant" see Inn¬ 
keepers § 3. 

LOESS. As applied to soil, a clayey substance with¬ 
out fissures or seams.!* 


96, Pa—XiOrah v. Nlssley, 27 A 242, 
156 Pa. 329. 

38 C J. P 326 note 46. 

07. N.H.—Smith v. Butler, 25 N.H. 
521, 524. 

38 C.J. p 326 note 47. 

98 . Black Ii.B. 

38 C J. v 13i6 note 43. 

99. PhraseB 

(1) **IjOcus crimlnis*' see 21 O.J.S. 
p 1152 note 71. 

(2) ''Locus delicti*' see 26 O JS. p 
693 note 51. 

(3) Other phrases as to which 
there have been no recent applica¬ 
tions see 38 O.J. p 135 note 89. 

1. Ind.—^Leacock v State, 36 NB 
137, 140, 136 Ind. 217. 

N.C—An^re v. Sovereign Camp W. O 
W., «7 S.B. 95t;, 95'6. 171 NC. 40. 
"Xiodga” tndiULes "olubhonsa” 

W.Ya.—Cheat Mountain Club v. West 
Virginia Pulp & Paper Co., D.C.W. 
Va.. 205 F. 195, 200. 
a. N.T. — Town of Huntington v. 
Welfare Honor Belief Fund of De¬ 
partment of Sanitation of City of 
New York, 14 N T.S.2d ZTZ, 276. 

8. N.C.—^Ange v. Sovereign Camp W. 

O. W., «7 S.B. 956, 9'56. 171 N.C. 40 
4i N.T.—Town of Huntington v. 
Welfare Honor Belief Fund of De¬ 


partment of Sanitation of City of 
New York, 14 NY.e.2d 272, 276. 

5. Kan.—State ex rel. Bradford v. 
Nat. Ass’n of Farmers’ & Mech. 
Mut. Aid Ass'n, 9 P. 956. 960, 85 
Kan. 51. 

6. Mo.—State V. Bowdry, 145 S.W. 
2d 127, 131, 346 Mo. 1090. 

FoetioaUy expreesed 

"Barth is our lodge, and heaven our 
home.”—^Town of Huntington v. Wel¬ 
fare Honor Belief Fund of Depart¬ 
ment of Sanitation of City of New 
York, 14 NY.S.2d 272. 276. 

7. N Y.—^Town of Huntington v. 
Welfare Honor Relief Fund of De¬ 
partment of Sanitation of City of 
New York, supra 

3. Gel —^Darden v. Wyatt, 16 Ga. 414, 
41'5 

9. Conn.—Ashley Bealty Co. v. Met¬ 
ropolitan Diet., Hartford County, 
46 A 2d 13, 14, 132 Conn. 5(51. 

la Conn.—Ashley Bealty Co. v. 
Metropolitan Dist., Hartford Coun¬ 
ty, supra. 

11. Eng—^Archer v. Williams, 2 C 
& K. 26, 27, 61 B.C U 26. 

12, N.J.—^Dickerson v. Bowers, 11 A. 

142, 42 N.JBq 295. | 
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13. Ill—^People V Carman, 52 N.B 
2d 197, 199, 885 Ill. 2^. 

14. Tex.—Comer v. State, 10 SW. 
106, 107, 26 Tex.App. 609. 

15. Ky.—^Wilson v. Hines, 35 SW 
627, 629, 37 S.W. 148, 99 Ky. 227, 18 
Ky.L. 223. 

16. Ky.—Hardigree v. White, 99 S. 
W.2d 786, 7*86, 266 Ky. ■648—Wilson 
V. Hmes, 35 SW. &27, 629. 99 Ky. 
227, 37 S.W. 148, 18 Ky.L 233. 

17. PhxBsea employing ‘Uodge’* 

(1) "Grand lodge” or "supreme 
lodge” see 88 C.J.S. p 977 note 3. 

(2) "Lodge system” defined with 
reference to statutes imposing a tax 
on policies of insurance except those 
issued by ftatemal benefit organizar 
tions see Internal Revenue 6 533 

(8) "Shall generally lodge.”—Dar¬ 
den V. Wyatt, 16 Ga. 414, 415. 
Phrases employing '^bodging** 

(1) "Lodginghouse” defined and 
distinguished from other terms see 
Innkeepers Sib. 

(2) "Lodginghouse keepers” see 
Innkeepers S 3. 

(3) "Lodging place” defined see 
Innkeepers S 2. 

18. Neb—^Braasch v. Cemetery As¬ 
soc., 9<6 N.W. 645, 648, 69 Neb. 300 



LOFT—LOGROLLING 


LOFT. A room or floor above another; an npper 
room or a story; especially, an attic room or an 
attic; one of the upper floors of a warehouse or 
business building, especially when open, without 
partitions.^^ ^Tjoft^^ been distinguished from 

*^roonL^^20 

LOO. As a marine term, the record of the rate of 
a ship’s Eqpeed or of her daily course; also the full 
nautical record of a ship’s cruise or voyage .21 

As a trunk of a tree cut down and stripped of its 
branches see Logs and Logging § 1. 

Phrases employing the word are set out in the 
note.22 

LOOAB. In Spanish law, to lease.^^ 

LOGOINO BAILROAD. See Logs and Logging § 1. 

LOGICAL BELEVANOY OP EVIDENOE. See 
Evidence § 158. 

LOGBEBO. In Spanish law, a lender at interest; 

usurer-24 
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LOGBO. In Spani^ law, interest or other profit.25> 

LOGBOLLEBS. A term used in some cases to sig¬ 
nify lobbyists.26 

LOGBOUJNG. A combining to assist another in 
consideration of assistance in return; commonly 
used opprobriously of certain modes of accomplish¬ 
ing political end5.27 The term ^‘logrolling” is de¬ 
fined and discussed in connection with the provi- 
mon found in the constitutions of most of the states 
to the effect that no statute shall be enacted pertam- 
ing to more than one subject or object, which sub¬ 
ject or object shall be clearly e^gpressed in the title, 
see the C.J.S. title Statutes § 212, also 38 C.J. p 
137 notes 89-82, and 50 C.J. p 792 note 5[a] (2). 
Provision against the passage of an ordinance or 
by-law embracing more than one subject see the C- 
J-S. title Municipal Corporations § 415, also 43 G.J. 
p 521 note 26. Beference is also made to Constitu¬ 
tional Law § 9 b (3) where the practice of “logroll¬ 
ing” is considered in connection with constitutional 
amendments. 


19. Webster ITew Int D. 

aOto Mass.—^Daniels v. Hudson River 
Fire Ins. Co, 12 Cush 416, 427, 69 
Azn.D. 192. 


22. Fhxases 

(1) ''Driller’s loir” and “electric 
loi^* as a record In oil well drillinsr 
operations see the C.J.S. title Mines 
and Minerals S 


21. Webster Hew IntJ>. 

OxigiSL 

Me.—^Rockland, Mt D. & S. S. B. Co. 
V. Fessenden, 8 A. 5*50, 551, 79 Me. 
140. 


(2) “Lioa and line."—Rockland, 
Mt. D. & S. S. B. Co., V. Fessenden, 8 
A. 550, 651, 79 Me. 140. 

(3) “Lo 2 measure" see Loffs and 
OLioaglnfir S 1. 


23. Hscriche Diccionario. 

24. Escriche Diccionario. 

25. Escriche Diccionario. 

Bar a logno 

To let or loan at interest— 
Escrlche Diccionario. 

26. Ill.—Crlchfield v. Bermudez As¬ 
phalt Pay. Co., 51 NE. 552, 554,. 
174 Ill. 466, 42 L R.A. 847. 

27. Webster New Int.D. 
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LOGS AND LOGGING 

This Title includes cut timber and nature and incidents of rights of pnq>erty therein; r^ulation 
of the cutting, marking, driving or floating, scaling or other measurement^ manufacture into lumber, and 
sale of logs, and contracts, liens, and remedies relating thereto; oxganizaticni, franchises, and powers of 
log or IxKxn companies, and their rights and liabilities in respect of floatage of logs. 

lEatten not la tUa t wa t efl dwiAen la tida w«d^ aee DemlatlTC'WanS jadaa 


Analysts 

L nraEirEBAi;§§i-8 

n. OONTBAOTB AITD CONVETANOES, §§ 4r^g 
m. soALiira ob otheb measubement, §§ 40-4S 

17. DBIVINa, FLOATnra, ob BATTIirO LOOS, §§ 46-^ 

V. LEEEB, §§ 69-fl7 

VL OONVEBSIOIT OF LOOB; AlID PENALTIES AND OFFENSES, §§ 8&-fl9 


Sub-Analysis 


L IN OENEBAL—p 671 

§ 1. Deflnitions—p 671 

2. Nature of property in timber after severance from land—p 657 

3. Marks and brands—p 678 


n. 


OONTBAOTS AND OONTETANOES—p 678 

§ 4. Transfer of timber lands—p 678 

5. -Construction, operation, and effect—p 678 

6. — Reservation of title until payment—p 679 

7. — Reservations and exceptions of timber—p 679 

8. -Grounds for rescission and defenses to actions for purdiase price—p 68S 

9. Transfer of standing timber—^p 685 

10. -Power to sell sepsurately from land—p 686 

11. -Whether sale conveys interest in land or personalty—^p 686 

12. -Requisites and validily of deeds and contracts for sale—p 688 

13. __ Construction and operation of deed and contracts for sale in general— 

p690 

14. -Executed and executory contracts—p 691 

15. -Covenants and warranties—p 692 

16. -Exception^ reservations, and conditions—p 693 

17. Timber mcluded in deed or contract of sale—p 694 

18. -Purposes for whidb timber may be used—p 697 

19. -Time for cutting and removal—p 697 

20. — Right of entry and rights and liabilities incidental thereto—p 712 

21. -Payment—p 714 

22. -Vendor's lien—p 715 

23. -Waiver of strict performance—p 717 

24. — Abandonment, rescission, or forfeiture—^p 718 

25. -Damages for breach of contract—p 721 


See also descriptive word index in the back of this Vdliinie 
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n. GONTBACTS AND 

§ 26. 

27. 

28. 

29. 

30. 

31. 

32. 

33. 

34. 

35. 

36. 

37. 

38. 

39. 


CONVEYANCES—Continued 
-Actions—p 722 

-Rights of purchaser as against third persons—726 

-Transfers of right to* cut and remove timber—p 728 

Licenses to cut and remove timber—729 
Options to purchase timber—^p 732 
Cutting and delivery—^p 732 

-Construction and operation of contract—^p 733 

-Damages for breach of contract—p 735 

-Liability of logger for injuries to land—p 735 

-Rights of subsequent purchasers—^p 736 

-Actions—^p 736 

Sawing and manufacturing logs—^p 737 
Sales of logs or lumber—p 740 

Contracts and reservations of timber for turpentine purposes—-p 743 


HL SCALING OB OTHER MEASTJBEMENT—p 745 
§ 40. In general—^p 745 

41. Agreements as to measurement—^p 745 

42. Public inspectors or surveyors—^p 747 

43. Evidence—^p 748 

44. Questions of law and fact—p 749 

45. Instructions—^p 750 


rV. DRIVING, FLOATING, OR RAFTING LOGS—p 750 
§ 46. Right to use streams—^p 750 

47. -Right to maintain boom or dam—p 752 

48. Boom and driving companies—p 763 

49. -Rights^ powers, duties, and liabilities in general—p 753 

50. -Liability for loss of logr—^p 755 

51. -Liability for obstruction of stream—p 755 

52. Tolls—p 755 

53. Contracts—p 758 

54. -Performance, breach, and damages—p 759 

55. -Actions—p 759 

56. Intermingling and confusion—p 759 

57. Stranded and lost logs—p 762 

58. Injuries incident to driving or rafting, and actions therefor—p 763 

V. LIENS—p 765 

§ 59. Classification, nature, and validity—p 765 

60. Assignment of lien—p 766 

61. Services and supphes covered—^p 767 

62. -Necessity for performance of labor—p 768 

63. — Incidental services—^p 768 

64. -Particular services—^p 769 

65. Persons entitled—p 770 

66. -Contractors—^p 770 

67. -Employees of contractors—p 770 

68. -Laborers—^p 771 

69. -Creditors—p 772 

70. Proceedings to perfect lien—p 772 

71. Commencement and duration of lien—p 775 


See also descriptive word index in the back of this Volume 
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V. T.rET rS—Continued 

§ 72. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 
81. 

■ 82. 

83. 

84. 

85. 

86 . 
87. 


Amount and extent of lien—p 776 
Priorities—778 

-Bona fide purchasers—^p 779 

Removal, injury to, or destruction of, subject matter of lien—^p 779 
Waiver, loss, or discharge—^p 780 
Enforcement of lien—^p 783 

-Jurisdiction and venue—^p 783 

-Time to sue and limitations—784 

-Parties, process, and notice—^p 784 

-Attachment—p 785 

-Pleading—p 786 

— Evidence—^p 788 

- Questions of law and fact and instructions—p 789 

-Verdict and findings—^p 789 

-Judgment and execution—^p 790 

-Costs and fees—p 791 


VI. CONVERSION OP LOGS; AND PENALTIES AND OPPENSESr-p 791 
§ 88. Conversion—^p 791 
89. Penalties and offenses—^p 793 


See also descriptive word index in the back of this Volume 


L IN GENERAL 


§ 1. Definitions 

a. Logs 

b. Timber 

c. Lumber 

d. Booms, floats, rafts, and related terms 

e. Sluice and related terms 

f- Sawmill and related terms as to equip¬ 
ment and employees 

g. Mill run and mill tally 

h. Log, lumber, or wood measure 

i. Other terms 

a. Logs 

A log Is the trunk of a tree cut down and stripped 
of Its branches, and the term "logging” means the cut¬ 
ting and hauling of, or dealing In or with, logs. 

A log is the trunk of a tree cut down and stripped 
of its branches,! or the stem or trunk of a tree cut 


into different lengths for the purpose of being man¬ 
ufactured into timber of various kinds.® The word 
**log^” does not include trees,® manufactured lumber 
of any kind, or timber which is squared or other¬ 
wise shaped for use without further change in 
form.^ 

Logging. The term “logging*’ means the cutting 
and hauling of, or dealing in or with, logs.® It does 
not include the cutting of fuel wood.® 

Logman. “Logman” is a term sometimes applied 
to a person employed in transporting or navigating 
logs.7 

Prize logs. All logs, masts, spars, and other tim¬ 
ber, the marks of which have been so defaced as 
not to be known;® logs not having thereon some 
mark for the purpose of designating the owner or 
owners.® 


1, N.C.-^tate V. Addington, 27 S.B. 

9S8, 121 K.C 538. 

38 C J. p 143 note 1. 

SlmUaxly eoKpressed 

"JLiogs” are the section or sections 
of a tree which have been cut or 
sawed from the trunks after trunks 
have been severed from the stumps. 
—Craddock Mfg. Co. v. Faison, 12i3 

S.B 535, 586, 188 Va. 666. 


2. La.—^Brasher v. Industrial Lum¬ 
ber Co, App, 166 So '624, 52i6. 

88 CJ. P 148 note 1 [a] (3). 

3 . La.—Des Allemands Lumber Co 
V. Morgan City Timber Co., 41 So. 
832, m La. 1. 

4. Wls.—^Kollock V. Parcher, 9 N.W. 
67, 52 Wls. 398. 

6. La.—Brasher v. Industrial Lum¬ 
ber Co., App I 16o So, 624, 626. 
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6. La.—^Brasher y. Industrial Lum¬ 
ber Co., supra. 

7. Mich.—Stevenson v. Michigan 

Log Towing Co., 61 N.W. 636, 108 
Mich. 412. 

38 C.J. p 145 note 83. 

8. Me —Kennebec Log Driving Co. v. 
Burrill, 18 Me. 314, 317. 

9. Me.—Kennebec Log Driving Co. v. 
Burrill, supra. 

50 C.J. P 410 note 71. 
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Saw logs, A saw log is a heavy piece or stick 
of wood, or body of a tree, cut a convenient length 
for the purpose of being sawed into lumber a 
log suitable to be cut in a sawmilLi^ 

"Crude sawlogs” are logs in their natural state or 
condition after having been severed from the re¬ 
mainder of the trunk and other portions of a tree.^^ 
Such logs have not been pohshed or dressed, al¬ 
tered, refined, or prepared for use by artificial proc¬ 
ess they dilfer from “round** logs, the shape of 
which is circular or cylindrical.^^ 

b. Timber 

Tho word ''tlrnber^' has an enlarged or restricted 
sense, according to the connection In which it Is em¬ 
ployed, and may refer to standing trees or wood suitable 
for the manufacture of lumber to be used for building 
and allied purposes. 


The word "timber** has an enlarged or restricted 
sense, according to the connection in which it is 
employed.i5 Jt has been held that “timber** may 
refer to standing trees^® suitable for the manufac¬ 
ture of lumber to be used for building and allied 
purposes,^^ but it has also been held that timber is 
distinguishable from trees in that the former term 
applies only to the wood, or the particular form 
which the tree assumes when no longer growing 
or standing in the ground.^® The term "timber** has 
also been applied to the stems or trunks of trees 
cut and shaped for use in the erection of buildings 
or other structures and not manufactured into lum¬ 
ber within the ordinary meaning of the word “lum- 
ber,’*i9 or to that sort of wood which is proper for 
buildings, or for tools, utensils, furniture^ carriages, 
fences, ships, and the hke.20 


10. Ifo.—BurkhoMer v. Union Trust 
Co., 82 Mo. €72, 576. 

K.C.—State v. Addlnsrton, 27 S.K 988, 
121 N.a ff3'8. 

f Vanufactiulnsr sowloffs into lunu 
bex*' means the grrosser operation of 
converting: logs into timbers, planks, 
and boards —Dexter, Horton & Oo. v. 
Sparkman, 25 P. 1070, 2 Wash. 165. 
Size of logs 

The words *'8aw logs'* and “sguared 
timbers,” as used In a contract for 
the delivery of a certain number of 
”saw logs*' and an agreement to pay 
therefor two cents per cubic foot for 
“squaring said logs,'* has reference to 
logs that will square out at least 
•eighteen cubic feet to the log.— 
Hlnote V. Brigman & Crutchfield, 38 
So. 303, 305, 44 Fla, 689. 

11. T7.S.—^In re Gosch, D.OLGa., 121 
F. 604. 605. 

12. Fla.—^Buckl V. McKinnon, 20 So. 
540, 37 FLa. 391. 

13L Fla,—^Buckl v. McKinnon, supra, 

l4i Fla,—Buckl v. McKinnon, supra. 
54 O.J. p 1105 notes 70, 71. 

15. U.S.—Colleton Mercantile & 

Mfg Co. V. Gruber, D.O.S.C., 7 F.2d 
689, 696. 

Ala.—Williams v. Johns-Carroll 

Lumber Co., 192 So. 278, 280, 238 
Ala. <536. 

La,—Cooley v. Meridian Lumber Co., 
197 So. 255, 195 La. 631. 

Miss.—^Kerl v. Smith, 61 So. 3, 4, 96 
Miss. 827. 

88 C.J. p 143 note 4. 

Ga.—Gaskins v. Futch, 150 SE 
557. 169 Ga, 454. 

N.C.—Austin v. Brown, 182 SSL 661, 
663, 191 H.C. 624. 

Or.—Anderson v. Miami Lumber Co., 
116 P. 1056, 1058, 59 Or. 149. 

’Var—Craddock Mfg. Co. v. Faison, 
123 SK. 535, 536, 188 Va. 665, 89 A. 
LuB. 1809. 


Wash.—Calmer v. Day, 203 P. 71, 7*2, 
118 Wash. 276. 

3>8 C J. p 144 note 5. 

Gxeen wood 

The word “timber** Is used techni¬ 
cally to denote green wood of the 
age of twenty years or more, such as 
oak, ash, elm, beach, maple, walnut, 
hickory, poplar, cypress, pine, gum, 
and other forest trees.—Bhndcock v. 
Massee & Felton Lumber Co., 56 S. 
E. 1021, 127 Ga. 698—Dickinson V. 
Jones, 36 Ga. 97. 

In Bnglaaid the term “timber” does 
not include all kmds of trees. What 
kind of wood is deemed to be timber 
dcqiends on the custom of the coun¬ 
try.—Lord V. Header, 60 A. 434, 485, 
73 N-.H. ISS—38 C.J. p 144 note 6 [b]. 

IT*. Ala.—W. T. Smith Lumber Co. v. 
Jemlgan, 64 So. 300, 301, 185 Ala. 
125, Ann.Casl916C 654. 

CaL—Cram v. Hoefling, 132 P.2d '882, 
88>6, 56 Cal.App.2d 396. 

La—Cooley v. Meridian Lumber Co., 
197 So. 265, 259, 195 La. 631— 
Bennett v. Bennett, App., 14 So.2d 
272, 273. 

S.C.—Holly Hill Lumber Co, v. 
Grooms, 16 S.E.2d 816, 819, 198 S. 
C. 118. 

38 C.J. p 144 note 5 [a]. 

Similar 

<1) Such trees as are of sufficient 
size to be manufactured Into lumber. 
Ga.—Parham v. Bobms, 29 S.B.’3d 
60S, 611, 197 Ga. 886 
La.—Cooley v. Meridian Lumber Co., 
197 So. 255, 259, 195 La. 631. 

38 C.J. p 144 note 6 [aj (3). 

(2) Buch trees as are suitable for 
use in the erection of buildings or in 
the manufacture of tools, utensils, 
furniture, carnages, fences, ships, 
and the like. 

•La.—Cooley ▼. Meridian Lumber Co, 
supra. 

Mlsa—Liadnier v. Ingram Day Lum- 
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ber Co., 100 So. 369, 370, 185 Miss. 
632 

NH.—^Lord V. Header, 60 A. 484, 435, 
73 N.H 18'5. 

S.C.—^Holly Hill Lumber Co. v. 
Grooms, 16 S E.2d 816, 819, 198 S.C 
118. 

S'8 C J. p 144 note 5 [a] (1). 

Size 

(1) Trees of a size too small to be 
used for building and allied purposes 
are not, stnctly speaking, considered 
as timber.—Gaskins v Patch, 160 S. 
E. 557, 169 Ga. 464—38 C.J. p 144 note 
6 [d], 

(2) However, the word “timber" as 
used in a contract for the sale there¬ 
of may, according to the usage of the 
trade, include trees of all kinds re¬ 
gardless of their diameter where 
trees of smaller size are used for 
pulp and mine props.—Casselberry v. 
■Stair, 34 Pa.Dist. & Co. 72, 

18. U.S —^U. S. V. Schuler. GC Mich, 
27 F.Cas.No.16,284, 6 McLean 28. 

19- Me—^Donworth v. Sawyer, 47 A 
521, 94 Me 242. 

38 C J p 144 note 6. 

SO. U.S —Colleton Mercantile & 

Mfg Co. V. Gruber, D.O S.C., 7 F.2d 
689, 696. 

Ala.—Williams v. Johns - Carroll 
Lumber Co., 192 So. *278, 280, 288 
Ala 5>36. 

Ga—Rea v. State, '87 SK. 685, 17 
GaApp 476. 

La—Cooley v Meridian Lumber Co, 
197 So. 235, 259, 195 La. 631 
Miss.—^Butler & Barrow v. McPher¬ 
son Bros., 49 So. '25'7, 96 Miss. 685 
'38 C J. p 144 note 7. 

Wood felled for bnUdlng or other 
like use 

S.C.—^Holly Hill Lumber Co. v. 
Grooms, 16 S.E.2d 816, 819, 198 S. 
C. 118. 
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It has generally been held that the word "timber” 
does not include fruit trees,^^ saplings,sprouts 
and bushes,** undergrowth,*^ or trees suitable only 
for firewood;*® but the word "timber** as used in 
a statute may sometimes include saplings and other 
small growing woods.*® It has been held that "tim¬ 
ber” does not ordinarily include artides manufac¬ 
tured therefrom,*^ but there is some authority to 
the contrary.** The word "timber** does not in¬ 
dude the land on which it is growing.** 

Savhlog timber means trees that may be cut into 
logs of convenient size for being sawed or manu¬ 
factured into lumber.*® 

SuwmUl timber means timber suitable for sawmill 
purposes.*^ 

Saw timber means growing trees of all varieties 
from which suitable artides could be made, or 
which could be used to advantage in any dass of 
manufacture or construction;** timber suitable for 
the manufacture of lumber.** It has been held not 
to indude timber for telegraph poles.*® 

Growth. The word "growth” indudes all the 
wood on land, and may be a broader term than "tim¬ 
ber.”*® It may indude timber to be subsequently 
grown.*® 

c. Lumber 

The term ''lumber'* fe eometlmee used In e broad 
eenee as Including both the manufactured and unman¬ 
ufactured product, but Ite more reetrlcted meaning la 


§1 

timber sawed Into merchantable form, or the manufac¬ 
tured product of logs. 

The word "lumber** has several wdl-recognized 
meanings.*? It is sometimes used in a broad sense 
as induding both the manufactured and unmanu¬ 
factured product,** and hence may apply to logs as 
such.*® So it has been held that the term "lumber** 
may be used to descnbe both trees suitable to saw 
and the products into which they are sawed,®® but 
lumber may be distinguished from trees in that the 
former term rather than the latter term applies 
when the trunk of the tree is severed from the root, 
and felled to the earth, so that it is no longer, prop¬ 
erly speaking, a tree.®^ 

In its more precise and restricted meaning, lum¬ 
ber means more than ordinary logs.®* It is timber 
sawed into merchantable form, especially boards,^* 
or timber sawed or ^lit for use in building,®® that 
is, the manufactured product of logs.®® Under some 
statutes "lumber** is defined as every article of what¬ 
soever nature or description manufactured fnun 
sawlogs or other timber.®® 

Long Umber. The term **long lumber,** as de¬ 
scriptive of a business, does not necessarily signify 
a mill operation only, and exclude the catting and 
hauling of logs.®? 

Lumbering. The term 'lumbering** has been held 
to include the cutting and hauling of logs in the 
woods, and is not restricted to the mill operatioxL®* 
The cutting of fuel wood is not lumbering.®* 
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SL Ala.—W. T. Smith liumbcr Go. 
V. Jernl8az^ 64 So. 300, 801. ISS 
Ala. 125, Ann.CaalS16C 6S4. 

SI C.J. p 144 note S. 
aa IT S.—Ctolleton ICercaatUe & 

Mfg. Co. V. Gruber, D.C SXI, 7 r.2d 
639. 696. 

38 aj. p 144 note 8. 

28. &€.—Holly Hill Lumber Co. v. 

Oroome, 16 S.H2d 816. 198 S.a 118. 
28. 1X.S.—-Colleton HercantUe 6b Hfff. 
Co. V. Gruber, D.C.S.C.. 7 F.2d 689. 
69>6. 

Ky.—Hicks V. Phillips, 147 SW 42. 
14fS Ky. 670. 

SB. IjS.—^L angton liumber Co. v. 

Herr, 98 So. 266. 164 La. 848. 

88 CJ. p 144 note 11. 

28. Pa.—Commonwealth t. La Bar. 

82 Fa.Super. 228. 281. 

27. N.C .—^Austin v. Brown, 182 S.B. 

661, 668, 191 N.a 624. 

88 C.J. p 144 note 12. 

Shnall pieoeg 

The term 'Timber" as commonly 
used in this country signifies either 
growing trees or large sticks, and Is 
not commonly applied to small pieces 
or rails or cordwood Into which the 
larger pieces may be worked up.— 

54G.J.S.—48 


Anderson v. Miami Lumber Co., 116 
P. 1056, 1068. 69 Or. 149. 

28. Wia.—Eollock V. Parcher, 9 N.W. 
67, 52 Wia. 893. 

88 O.J. p 144 note 18. 

29. Wash.— WIlBon v. James, 106 P. 
618. 619, €7 Wash. 148. 

aa Miss—^Ladnlm* ▼. Ingram Day 
Lumber Co., 100 So. 669, 186 Miss. 
32. 

ax. Ga—Taylor v. Towns, 14 S.B.2d 
487. 488, 65 Ga^App. 6. 

88. Mo.—^Teachout v. Clough, 127 S. 
W. 672, 677. 148 Mo.App. 474. 

83. Tex —^Kelly v. Kobb, 58 Tex. 877, 
880. 

84, Or—Blliott V. Bloyd, 67 P. 202. 
40 Or. 2*26. 

8Bb U.S.—Colleton Mercantile 6b Mfg. 
Co. V. Gruber, DC.S.G, 7 F.2d 689, 
696. 

N.H—Lord V. Meader, 60 A. 484, 78 
N.H 165. 

88. Iowa.—^Baker v. Henney. 124 17. 
W. 901. 904, 145 Iowa 688. 189 Am. 
S.R. 456. 

87. Ma—White's Caae, 128 A. 739, 
124 Ma 648. 

88, Ma—White's Case, supra. 
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8a Ma—White's Case, supra. 

40. La.—Brasher y. Industrial Lum¬ 
ber Co, App., 165 So. 624, 626. 

43. U.S.—^U S. Y. Sbhuler, C.C.Mlch, 
27 F.CaaNo.16.284, 6 McLean 28. 

48. Ma—White's Case, 128 A. 789, 
124 Me. 848. 

88 C.J. p 145 note 80. 

48. Ey.—Steams Coal 6b Lumber Go. 
V. Thomas, 175 S.W.2d 506. 506, 295 
Ey. 608. 

44. U tS.—American Tie 6b Timber 
Co. Y. Kansas City Southern R. Co., 
Tex, 175 F. 68, 99 CCA. 44. 

88 aJ. p 145 note 21. 

46. Me.—White's Casa £88 A. 729, 
124 Me. 348. 

Va.—CraddoCk Mfg: Co. v. Faison. 
123 S.B 536, 588, 188 Va. 665. 

88 C.J. p 145 note 22. 

46l Wash.—Hadlock y. Shumway, 40 
P. 846, 11 Wash. 690. 

58 C J. p 145 note 28. 

47. Ma—White's Casa 128 A. 789, 
740, 124 Ma 343. 

4BL Ma—White's Case, supra. 

49. La—Brasher v. Indastrial Lum¬ 
ber Co.. App.. 166 So. B24, 626. 
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Spoiled lumber is sadi lumber as is rendered un¬ 
fit for market^ and not lumber which was not sawed 
according to the specifications of the contract 

d. Booms, floats, Baltic and Belated Temns 

A boom io an Inelosure formed on the surface of 
water by means of spars. A float consists of two or 
more rafts attached together. 

A boom is an inclosure formed on the surface of 
a stream or other body of water by means of ^ars, 
for the purpose of collecting or storing logs or tim- 
ber.^i It consists not only of the timbers 1^ which 
the commodity boomed is indosed, but also of the 
piers, piles, spars, chains, and other fixtures by 
which it is hdd in place.^^ 

Boom stidES are the timbers fastened to and con¬ 
necting the several dumps of piles of the ^'store¬ 
room” of a boom.®® 

Boom company, A boom company is a company 
formed for the purpose of improving streams for 
the floating of logs, hy means of booms and other 
contrivances, and for the purpose of running, driv¬ 
ing, booming, sorting, and rafting logs, timber, and 
lumber.®^ 

Booming grounds, “Booming grounds” is a term 
used to describe the space between the dodc and the 
shore formed dumps of piles being driven at in¬ 
tervals on a line with the outer line of the dock.®® 

Floats, In the lumber trade, a float means two 
or more rafts attached together, prq)ared by proper 
fastenings and suitable arrangement to withstand 
the winds and waters.®® “Loading floats” are floats 
used in the recovery of sunken logs; they are made 
of cedar poles with cables between them, and when 
the log is raised it is placed on the loading float 
whose buoyancy holds it up.®7 “Work floats,” m 
logging parlance, are floats used to recover sunken I 


logs; they are rafts made of logs with boards nailed 
across on which the men stand to work.®® 

Raftage and boomage. While it has been said 
that “boomage” is a term of rather indefinite mean¬ 
ing,®® “raftage” and “boomage” have been defined 
as charges incident and necessary to the delivery of 
logs,®® raftage being the expense of floating and 
“running” the logs®i and boomage being the fixed 
charge payable at the place of delivery.®® 

Sack raft A raft described as being round, or 
nearly so, in shape, the outside or boom logs fas¬ 
tened together at their ends with chains or ropes in 
a loose manner, with considerable slack; indosed 
within these boom logs are loose logs, put in with¬ 
out regard to position or order with no binders of 
any sort, so that when the towline is made fast, and 
the towboat begins to pull on it, the raft becomes 
more or less elongated, and takes somewhat the 
shape of a sack or bag.®® 

e. Sluice and Belated Terms 

A ftlulea Is a channel or opening through which wa¬ 
ter flowe, used for the floating of logs. 

The word “sluice,” used as a noun, refers to a 
channd or opening through which water flows, used 
for the floating of logs.®^ As a verb, “sluice” 
means to drive logs by releasing a sluice of wa¬ 
ter ;®® to open the gates or sluiceway for logs, lum¬ 
ber, and timber;®® to operate a sluice dam so as to 
allow the passage of logs.®^ 

A sluice dam is a dam for the purpose of utilizing 
the water of a stream by raising a head suffident to 
float logs and lumber over obstructions and shoal 
places down to the dam, and then, by letting it out, 
flood the stream below so as to carry the logs down 
to their destination.®® 

A sluiceway is the opening in a splash dam 
through which the logs pass.®® 


sa K.T^Hams v. Bathbun. 2 Abb. 
Dec. sas, S28, 2 Keyes 312. 

61. Mlzm.—Karrand v. Clarke. <66 K. 

W 3<61. «3 Minn. 181. 

38 C J. p 145 note 28. 

SSL Mich.—John Spry {Lumber Co. v. 
The C. H. Green, 43 N.W. 576, <76 
Mich. 320. 

88 C.J. p 145 note 30. 

68. Mich.—John Spry Lumber CC. v. 
The CL H. Green, supra, 

64L Mich.—Anderson v. Thunder 
Bay Biver Boom Co., 28 N.W. 518, 
61 Mich. 4)89—Watts t*. Tittabawas- 
see Boom Co., 17 N.W. 809,52 Mich. 

208. I 

66b Mich.—John Spry Lumber Go. v. J 


The G H. Green, 4» N.W. 676, 76 
Mich. 320. 

88 C.J. p 145 note 81. 

65. U.S.—Tome V. IFour Cnbs of 
•Lumber. C.OMd, 24 F.Cas.No.l4,- 
08'8, Taney 688. 

67. Minn —^Ledoux v. Joncas. 204 N 
W 636, 636, 163 Minn. 498 

68i Minn.—Ledoux v. Joncas, supra. 
iMdlsir floats oompaxed 
Minn.—Ledoux v Joncas, supra. 

68. Minn—-Farrand v. Clarke, 65 N. 
W. 861, 58 Minn 181, 183. 

etk Miss.—^Moss Point Lumber Co. 
V. Thompson, 85 So. 828, 83 Mms 
499. 

38 CtJ p 146 note 85. 

61. Miss.—Moss Point Lumber Co. v. 
Thompson, supra. 
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68. Miss—^Moss Point Lumber Co. 
V. Thompson, supra * 

68. US—The Mary, DC Ala. 128 P. 
609, 611—The Athabasca, DC Mich, 
43 F 661, 65!3. 

SA Webster New IntD. 

58 C J. p 778 note 38. 

65. Minn—Anderson v. Munch. 13 
N.W. 192, 198. 29 Minn 414. 

6& M i nn .—Anderson v. Munch, su¬ 
pra 

68 C J. p 778 note 41 

67. Minn.—Anderson v. Munch, su¬ 
pra. 

68i Minn.—Anderson v. Munch, su¬ 
pra. 

68. Minn.—Andersen v. 0 a. 

pra. 

68 C J p 773 note 55. 
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Sluiced wood is wood thrown down, slid down, 
or carried down from the more inaccessible places, 
and piled where it can be hauled with two sledsJ® 

f. Sawmill and Belated Terms as to Sgiuimient 
and Employees 

A sawmill is an establishment for sawing logs Into 
lumber by power, including all of the machinery nec¬ 
essary In the operation of such mill. 

A sawmill may be defined as a machine for sawing 
logs,*^^ or as an establishment for sawing logs into 
lumber by power,72 often including other wood¬ 
working machines, such as lath and planing ma¬ 
chines,and circular sawmills with their appur¬ 
tenances,as well as mill chains, dogs, and bars.^® 
In a broad sense and without qualifying words, the 
term, as often used, may include all of the ma^in- 
ery necessary in the operation of such mill^® and 
the buildings and grounds of the sawmill,77 but 
it has been held that detached personalty is not in- 
cluded,72 and some cases hold that the term means 
only the machine for sawing logs, not including the 
sheds covering the sawmill.79 

The term “sawmill” may be employed as an ad¬ 
jective, as m the phrases “sawmill building,”®^ “saw¬ 
mill saw,”21 and “sawmill tally.”22 

Dog, dogger, and dog setter. “Dog” is a term 
used to designate devices in a sawmill for holding 
the logs securely in position to saw.23 a dogger is 
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a person working in the rear of the saw who fastens 
the dogs into the logs;*^ one who is required to ride 
backward and forward on the saw carriage, and to 
attach the dogs to the logs on the carriage,®^ The 
term is also applied to one who stands opposite a 
log as it is being sawed up, and kicks off with his 
feet, and on to the rollers, slabs from the logs as 
they are cut.®® A dog setter is a sawmill employee 
whose duties consist in adjusting the dogs.®7 

Good steam sawmill. A mill capable of doing such 
work, and to such amount, as is ordinarily done by 
good mills.®® 

Iron hunter. An iron hunter is a sawmill em¬ 
ployee whose duty it is to inspect logs before they 
come to the carriage, for the purpose of removing 
spikes driven in the logs for rafting.®® 

MUl yard of c saivmill is the place appropriated 
for the deposit of logs to be sawed and for the pil¬ 
ing of lumber which has been manufactured from 
such logs.®® 

Off-bearer. An off-bearer, with reference to an 
employee in a sawmill, is a person working in front 
of the saw on the side of which the plank or slab 
falls when the log passes the carriage.®! 

Sputter, spreader, or divider. “Splitter,” “spread¬ 
er,” and “(hvider” are terms used to describe an 
appliance or device with which it is customary to 
equip or guard saws in a saw mill.®® It is a piece 


7a Me.—^Richards v American Real¬ 
ty *00.. ID'S A. 763, T54, 119 Me. IBS. 
**Wood at tlio gtump” distlxigtdBihed 
Me.—^Richards v American Realty 
Co., supra. 

71. Ark.—^Alexander t. Beekman 
Lumber Co., 9*5 S.W. 449, 78 Ark. 
169. 

72. U.S—In re Gosch, D.CGa., 121 
F. 604, >605. 

A miU 'wlilcli deals witk sawloffs 
ns—^In re Gosch. supra 
mixases 

(1) “One medium Rusher unmount¬ 
ed left-hand sawmill."—^McGresror v. 
Port Huron Bnsine & Thresher Co., 
Tex.Civ.App, 120 -SW. 1128, 1133— 
56 C J. p 133 note 76. 

03) “Sawmill and machinery"— 
Alexander v. Beekman Lumber Co, 
95 S.W. 449, 78 Ark. 169. 

(3) “Sawmills and their products." 
—Hull V. Anderson Lumber Co., 86 
SE. 267, 17 GcuApp. 46—56 CJ. p 
138 note 78. 

(4) “Steam sawmiU"—Bigler v. 
New York Cent. Ins. Co., '20 Barb, 
:Nr.Y., <635, 636 

73. US.—In re Gtosch, D.QGa, 121 
F. 604. 605. 


Vt.—Newhall v. Kinney, 56 VL 
591. 

75. Me—Farrar v, Stackpole, 6 Me. 
1B4, 19 Am D. 261. 

7a Tex.—^McGresror v. Port Huron 
Engine & Thresher Co., Civ.App., 
120 S.W. 1128, 1136. 

56 C J. p 133 note 73. 

77. Tex.—^McGregor v. Port Huron 
Engine & Thresher Co., supra. 

7a Gra.—^Empire Lumber Co. v. Ba¬ 
ser, 17 SE. 972, 91 Ga. 643. 

56 C.J. p 133 note 75. 

79. Ark.—Alexander v. Beekman 
Lumber Co, 95 S.W. 449, 78 Ark 
169. 

80. Minn —^EYost's Detroit Lumber 
& Wooden-Ware Works v. Millers* 
A Mfgrs. Mut. Ins. Co, 84 NW. 
36, 37 Mmn 300, 5 Am.S.R. 846. 

56 C J. P 133 note 8L 

81. Vt—State V. Avery, 44 Vt. 629, 
630. 

Sawmill saw is an essential part of 
sawmiU machinery.—State v. Avery, 
supra. 

88. Or—Cody Lumber Co. v. Coach, 
146 P. 973, 76 Or. 106. 

88. Wash—O’Brien v. Page Lumber i 
Co., 82 P. 114, 39 Wash. 537. | 
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I 3>ogs are iron, hooks or bxaoes 
fastened in the log after it has been 
put on the saw carriage for the pur¬ 
pose of holding It firmly In position 
as the carnage conveys it to the saw. 
—Covington Sawmill & Mfg. Co. v. 
Clark, 76 S.W. 648, 849. 116 Ky. 461. 
8ft. U.S.—Holliday v. Fulton Band 
Mill, aC.A.Miss., 142 F.2d 1006. 
85. Wash—O’Bnen v. Page Lumber 
Co., 82 P. 114, 116, 39 Wash. 537. 
The oazxlagamaai. la a sawmill 
La—^Evans v. Louisiana Lumber Co., 
35 So. 736, 737, 111 La. B3A 
8a La—Rucks v. Minden Lumber 
Co., 33 So. 926, 109 La. 933, 935. 
87- Ky.—Covington Sawmill & Mfg. 
Co V. Clark, 76 S.W. 348, 349, 116 
Ky. 461 

8a Dak.—^Fraley v. Bentley, 46 K. 
W. 506, 50*8, 1 Dak. 25. 

89. Ky,—Covington Sawmill & Mfg. 
Co. V. Clark, 76 S W. 348, 349, 116 
BCy. 461. 

9a H.Y.—^People v. Kingman, 24 N. 
Y. 559, 662. 

9L U.S —Holliday V. FYilton Band 
Mill, C.C.A.M1SS,, 143 F.2d 1096, 
1007. 

9a Mo.—^Dean v. St. Louis Wooden- 
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of iron or steel slightly thicker than, and set about 
two inches behind, the saw with which it is to be 
used, so as to spread the seam in the wood, and 
thereby hinder the clamping of the saw.®* 

g. Mill Bxin and Mill Tally 

Mill run is the lumber that comes from the mill In 
the ordinary process of its operations, and mill tally Is 
all that is saved and set apart as proper to be classed 
as lumber. 

"Mill run” is a term which, as a description, has 
a very definite meaning,®^ and that is the lumber 
that comes from the mill in the ordinary process of 
its operations.®* The term "mill run” used in a lum¬ 
ber contract has been held to mean, in effect, the en¬ 
tire output of a sawmill.®® 

Min tally. The term "mill tally** used in a log¬ 
ging contract has been held to include all that is 
saved and set apart as proper to be classed as lum- 
ber.®7 

1l Log, Lumber, or Wood Measure 

Log measure is the measurement of logs before saw¬ 
ing them; and lumber measure means the actual num¬ 
ber of feet which have been obtained from the sawing 
of the log. 

Log measure is the measurement of logs before 
sawing them, then by calculation ascertaining what 
quantity of lumber they will produce when sawed 
into pieces of the required size,®® Board measure 
is the number of feet of board which a log will pro¬ 
duce when sawed-®® Lumber measure means the 
actual number of feet which have been obtained 
from the sawing of the log.l Wood measure means 
the measurement of the wood exclusive of the bark, 
that is to say, from the inside of the bark to in¬ 
side of bark.® 


i Other Terms 

Buck swamper, cat faces, and other terms relatbig 
to logs and logging have been defined. 

Numerous miscellaneous terms relating to logs 
and logging have been defined. 

Buck swamper. One whose duty it is to mark 
timber and brush in a wooded area to be cut later 
for the formation of a road.® 

Cat faces, A term used in sawmills meaning 
"scars on logs.”^ 

Crib, A small raft of timber;® also a ring-dam 
extending from the shore, and thence at right an¬ 
gles, up the channel of a watercourse.® 

CuH. a board full of holes or knots, and not con¬ 
sidered merchantable.^ 

Dozed, A kind of soft wood, starting to rot;® 
soft with age.® 

Drive, The term is sometimes applied to a raft 
of logs afloat in a stream.^® The "driving** of logs 
is the taking of such logs downstream.^^ 

Dropping ground, A place on the bank of a 
stream to store saw logs, railroad ties, staves, and 
the products of the forest, while waiting for a rise 
of the stream that will enable the owner to float his 
timbered products down the river to a market®® 

Grade. The term refers to the quality into which 
lumber is classified.®® 

Ground loader. One who pulls the car in place 
to be loaded.®^ 

Landing, A place to which logs are hauled or 
skidded preparatory to transportation by water or 


ware Works, SO S.W. 292, 106 Mo. 
App. 167. 

Wash.—Peterson v. ITnion Iron 

Works. 93 P. 1077, 48 Wash. 1505. 
98. Mo.—^Dean v. St. Louis Wooden- 
ware Works, 80 SW. 292, lOS Mo. 
App. 167. 

94h Cal.—^Pye v. Eagle Lake iLuznher 
Co., 227 P. 193, 194, 66 Cal.App. 
634. 

95. Cal.—Pye v. Eagle Lake Lumber 
Co., supra. 

10 O.J. p 712 note 24. 

96. Mich.—Wonderly v. Holmes 

Lumber Co., 2!3 N.W. 79. 56 Mich. 
412. 

40 C.J. p 712 notes 25-27. 

97. Mich.—Comeil v. New Era Lum¬ 
ber Co.. 89 N.W. 7, 71 Mich. 850. 

40 C.J. p 712 note 54. 

96. Ala.—Smith y. Aikin, 75 
209, 210. 

83 CJ. p 146 note 46. I 


99. La.—^Destrehan v. Louisiana Cy¬ 
press Lumber Co., 13 So. 1280, *233, 
45 La.Ann. 920, 927, 40 Am.S.B. 
265. 

3 C.J. p 1133 note 16. 

L Vaw—Craddock Mfg. Co. v. Eaison, 
123 S.E. 535, 636, 138 Va. 665, 39 
A.L.R. 1309. 

6. Va.—Craddock Mfg. Co. v. Faison, 
supra. 

3. W.Va.—Demaates v- State Com¬ 
pensation Commissioner, 165 S.E. 
567, 112 W.Va. 498. 

4i La.—Moses v. 6-rant Lumber Co, 
33 So. 634, 114 La. 953. 

5. Webster Int.D. 

15 C.J. p 1454 note 5'5. 

6. Minn.—^Pmney v. Luce, 46 N.W. 
56L 44 Minn. 867. 

7. Md.—Sloan v. ^legheny Co., 46 
A. 1003. 1004, 91 Md. 601. 

8. Mo.—Forbes v. Dunnavant, 95 S. 
W. 934, 936, 193 Mo. 193. 
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j 9. Mo.—Forbes v, Eunnavant, su- 
I pra. 

10- Minn.—^Miller y. Chatterton, 48 
N.W. 1109, 46 Minn. 833. 

11. Minn.—^Miller y. Chatterton, su¬ 
pra. 

«a)ziven,» as used in a statute en- 
titlmg a corporation to toll on all 
logs driven down a certam river, 
will be construed to include logs 
driven by the unaided action of the 
stream, as well as logs driven by 
arttdcial means.—St. Louis Dalles 
Impr. Co. V. C N. Nelson Lumber 
Co., 44 N.W. 1086, 43 Minn. 130, 134. 

19. Ey.—Lexington ds E. R Co. v. 
Grigsby, 197 S.W. 403. 176 Ky. 727. 

13. Mich.—^Tompkins v. Gardner, 37 
N.W. 43. 69 Mich. 53, 62. 

1^ La.—Williams v. Levert Lumber 
& Shingle Co., 88 So. 667, 565, 114 
La. 5015. 
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a place where logs are stored until spring.^^ 

Logging railroad, A private road constructed for 
the convenience and accommodation of lumber¬ 
men.^^ 

Rooster, The connecting appliance between the 
tender of the engine and the first car of a logging 
train.i* 

Scaler, An expert person employed to determine 
the number of board feet and the per cent of un¬ 
sound timber.!* 

Spike knots. Knots caused by sawing off a limb 
not at a right angle, and generally extending the 
full width of a timber.** 

Steam kicker. An appliance for rolling logs from 
a logway when they reach the mill or log deck*! 

Sticking, The process of placing thin strips of 
wood between layers of boards or timber in order 
to secure a proper circulation of air and the con¬ 
sequent seasoning of the lumber without warping 
or decay.** 

Stumpage, While the term "stumpage” has dif¬ 
ferent meanings according to the connection m 
which it is used** it generally refers to the sum 
agreed on, to be paid to an owner for trees stand- 
iag or lying upon his land;*^ but it also may be 
employed as meaning timber standing in the tree.** 


S2 

§ 2. Nature of Property in Timber after Sev¬ 
erance from Land 

Ordinarily, when standing trees are actually or con¬ 
structively severed from the soil, they become personal 
property and will not pass by a subsequent conveyance 
of the land. 

Ordinarily, when standing trees are severed from 
the soil, they become personal property*® although 
the title of ^e owner to them is not affected there¬ 
by ;*7 and in order to constitute a conversion to 
personal property the severance need not be actual 
but may be constructive.** After severance, tim¬ 
ber will not pass a subsequent conveyance of the 
land,** although the severance be merely construc¬ 
tive,** at least as to purchasers with notice of the 
sale,*! unless the sale or contract is oral and the 
purchaser of the land is without notice thereof.** 

A conversion from realty to personalty ordinarily 
takes place although the trees are severed by a tres¬ 
passer or person temporarily in possession of the 
land but having no right to cut them,** except where 
the trespasser would profit by such conversion, in 
which case equity will not permit him to gain an 
advantage from his own wrongful act;*^ but the 
trees severed are the property of the person own¬ 
ing the fee in the land or estate in reversion or re¬ 
mainder.*® Where a sale is made of trees whidi 
are to be removed within a given time, those cut 
within the time limited become personalty** al¬ 


ia. ICe.—McCann Y. Minot, 78 A. 466, 
487. 107 Me. 883. 

35 OJ p 836 note 46. 

16. Me.—McCann y. Minot, aupra. 

35 C J. p 936 note 47. 

17. NG.—•'Williams y. EZinston Mfsr. 
Co., 96 as. 8>66, 367, 175 NXS, 286. 

83 O.J. p 146 note 48. 

Logging railroad as not public high¬ 
way within meaning of constitu¬ 
tional proYlaions declaring all rail¬ 
roads to be public highways see the 
C.J.S. title Railroads | 2, also 51 
aJ. p 410 note 96 £b] (2). 

la Wash.—Gauthier y. Wood. 94 P. 
654, 655, 49 Wash. 3. 

64 CJr. p 1104 note 7. 

19. U.S.—Coanectlcut Valley Lum¬ 
ber Co. Y. Ston^ Vt, 212 F. 713, 
129 G.C.A. 823. 

aa, U.S.—Kramer y. Mills Lumber 
Co., C.C.A.MO., 84 F.2d 313, 815, 60 
A.L.R. 866. 

SL Wash.—Olson v. Humblrd Lum¬ 
ber Qo.. 92 P. 397, 48 Wash. 186. 

02, Me.—^Hutchins y. Blaisdail, 76 
A. 291, 106 Me. 92. 

93L Ma—Blood y. Drummond, 67 Me. 
476, 478. 

96. <3a.—-Bay y. A. Schmidt & Go., 
66 as. 1086, 1086, 7 GaJkpp. 680. 

36 G.J. p 146 note 96. I 


88. CaL—Giapnscl y. Clark, 106 P. 

486, 13 CaLApp. 44. 

88 CJ p 146 note 26. 

86L CaL—fitockel y. Blich, 297 P. 695, 
112 CalJkpp. 688. 

Mich.—Case y. Harrah, 286 N.W. 196, 
258 Mich. 624. 

Ma—Gibson v. St. Joseph Lead Co., 
108 SW.2d 152, 232 Mo.App. 984. 
K.C.—Austin Y. Brown, 182 S.E 661, 
191 N.a 624. 

Vt.—UnlYersity of Vermont and State 
Agr. College y. Ward, 168 A. 773, 
104 Vt 289. 

98 C J. p 148 note 68—SO G.J. p 769 
note 21. 

Stees which have fUlm or been 
blown down by storms do not lose 
their character of realty unless the 
owner does some act showing an m- 
tention on his part to give them a 
different character, in the absence of 
which they will pass by a conYey- 
anee of the land as a part thereof.— 
Leidy Y. Proctor, 97 Pa. 486. 

87. CaL—Stoedeel y. Slicb, 297 P. 

695, 112 CaLApp. 688. 

88 C.J. p 147 note 64. 

28, N.H.—Kingsley y. Holbrook, 46 
H.H. 818, 86 Am.D. 178. 
OonstructiYe severance by sale see 
infra 9 !!- 


99- Ga.—Boyd y. Kewton County, 98 
S.S. 237, 28 GaApp. 858. 

18 C.J. p 296 note 26—88 C.J. p 147 
note 55-^0 G.J. p 769 note 26. 

OO, N.Y.—-Warren y. Leland, 2 Barb. 
618. 

81. Tenn.—New York As SL T. Iron 
Co. Y. Green County Iron Co., 11 
Helsk. 484. 

88: Ky.—Byassee y. Reeaet 4 Meta 
872, i88 Am.D. 48L 
60 C.J. p 769 note 27. 

881 Oal.—Kimball y. ILohmas, 81 Cal. 
154. 

86 aJ. p 147 note 56. 

8L N. J —Porch Y. Frloi, 18 N.J.Sa. 
204. 

60 C J. p 770 note 29. 

85. Cal.—Kimball y. Lohmas, 81 Cal| 
164. 

88 C.J. p 147 note 67—60 CJ. p 776 
note 80. 

Posssssloa 

Owner, if not in possession of the 
land, may enter and take possession 
of the timber.—Clark y. Holden, 7 
Gkay, Masa, 6, 66 AmJ). 450. 

88: N.C.—Austin Y. Brown, X32 SJDl 
661, 191 NC. 624. 

88 C J. p 147 note 58—60 C.J. p 779 
note 86. 
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though not actually removed from the land;*^ hut 
trees not cut within the time limited do not become 
personalty.®* 

§ 3. Marks and Brands 

In some Jurisdictions, statutes provide for the mark¬ 
ing of logs and the recordation of the marks and of 
transfers of the marked logs. 

Statutes providing for the marking of logs and 
the recordation of the marks and of transfers of 
the marked logs are in force in several states.®® 
A statute which provides that no sale or transfer 
of any log mark dall be valid and binding except 
between the parties thereto, unless the sale is in 
writing and recorded, refers to a person who has 
acquired some right thereto from the person who 
appears on the record to be the owner and not to a 
mere stranger or trespasser who has no show of 
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right b^ond what arises from unlawful appropria¬ 
tion and possession.^® 

Evidence. In the absence of evidence to the con¬ 
trary, evidence as to the marks on logs may be suf¬ 
ficient to show title thereto,^! especially where it is 
shown that no other logs are known to be so 
stamped, and no other person has ever claimed logs 
so stamped;^® and under some statutes the placing 
of a recorded mark on logs is prima fade evidence 
of ownership of the logs on which it is placed.^® 
However, the failure to record the log mark merely 
deprives the owner of the statutory presumption of 
ownership, and does not deprive him of his property 
in the logs.^^ Evidence is admissible as to the log 
mark although it is not recorded,^® and ownership 
may be proved by an unrecorded mark.^® Parol 
evidence has been held inadmissible to explain the 
mark.^7 
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§ 4. Transfer of Tixuber Lands 

A conveyance of timber lands may be made on lim¬ 
itation providing for termination of the grantee’s estate 
on removal of the timber. 

Rules governing the requisites and validity of 
conveyances of land generally, discussed in Deeds 
§g 10-79, apply to conveyances of timber lands.^® 
A sale may be valid although it provides that the 
purchaser on cutting and removal of the timber 
shall reconvey to the vendor, if demand shall be 
made within a certain time from the removal of 
the timber,®® and a conveyance may be made on 
limitation providing for termination of the gran¬ 


tee’s estate and reversion to the grantor or his heirs 
on removal of the timber.®® 

§ 5. - Construction, Operation, and Ef¬ 

fect 

The conveyance of timber land without reservation 
or exception of the timber ordinarily carries the standing 
timber. 

Rules governing the construction, operation, and 
effect of conveyances of land generally, discussed m 
Deeds §§ 80-178, apply to conveyances of timber 
lands.®^ The conveyance of timber land without 
reservation or exception of the timber ordinarily 


37. WiB.—Hicks V. Smith. 46 N,W- 
13S. 77 Wi8 146 

SS C J. p 147 note 69. 

38. Ky.—^Bell County Land & Coal 
Co V. Moss. 97 S.W. 864. 30 Ky.L. 
«. 

83. Ky—Bunis v. Stepp. 172 S.W. 

626. 162 Ky. 269. 

S8 C J. p 203 note 76. 

Destruction or change of brand on 
logs see infra 6 89. 

40. Minn.—^Lorejoy v. Itaska Lum¬ 
ber Co. 48 N.W. 911, 46 Minn. <216 
—< 9 kuiliJi V. Bndgxnan, 4 N.W. 1111. 
26 Mmn. 442. 

41. Midh.—Seymour v. Bruske, 108 
H.W. 613, 104 N.W. 691. 140 Mich. 
244. 

88 CJ p 208 note 77. 

48. Pa—Weller v. Coleman. 71 Fa. 
846. 

dSL Mich.—Whitman v. Muskegon 
Log Lifting ft Operating Go, 116 
NW. 614, 162 Mich 645, 20 LRA.. 
N.S.. <984. 

88 CIJ. p 208 note 77 


44. Mich —Whitman v. Muskegon 
Log Lifting ft Operating Co., eu- 
pra- 

45. Wls.—St Paul Boom Co. v. 
Kemp. 108 N.W. 269. 125 Wis. 188 

48. Wash—^tate ▼. TuUock. 208 P. 

932, 118 Wash. 496. 

38 C J. p 203 note 76 [hj. 

47. Me—Stuart v. Morrison, 67 Me 
549. 

48. Ark.—Brown ▼. Myers, 189 S.W. 
2d 898, 200 Ark. 611 

TaUd oonveyaaMe held dhown 
Ark.—^Brown v. Myers, supra. 

43. La.—^InduBtrial Lumber Co. v. 
Rogers, 104 So. 867, 154 La. 557. 

50l Aik.—Alexander ▼ Morris ft Co, 
270 S.W. 88, 168 Ark. 81. 

51. La.—State ex rel. Dendinger, 
Inc V. Hams Lumber ft Towing 
Corporation, 15 So.2d 869„ 204 IjO. 
508. 

88 C.J. p 147 note 62. 
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Property passtng by ooavayanoe * 

(1) Generally.—^Texas Oreosotlng 
Co. ▼. Hartburg Lumber Co., Tex.Clv. 
App., 298 SW. 646, affirmed. Com. 
App., 12 S.W.2d 169, rehearing denied 
16 SW2d 266—88 CJ. p 147 note 62 
M. 

(2) Sunken logs held not Included 
In conveyance—State ex rel. Den- 
dmger, Inc, v. Harris Lumber ft 
Towmg Corporation, 16 So 2d 869, 204 
La. 508 

Bight of way 

Purchaser of land and not vendor 
was entitled to payment for exten¬ 
sion of use and occupation of right 
of way and log landing held by one 
under a deed from the vendor, not¬ 
withstanding payment was made be¬ 
fore warranty deed to purchaser was 
regrlstered —Munger ft Bennett v. 
Bast Carolina Lumber Oo., 181 S.B. 
741, 191 N.C 426. 

Dasnages for breadh of ooatraot 
Ark—^Hangen v. Penney, 47 S.W.2d 
681, 186 Ajk 1188. 
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carries the standing timber.^^ However, timber 
severed prior to the conveyance does not pass with 
the land, as discussed supra § 2, and where one pur¬ 
chases land with knowledge that the timber had been 
conveyed to another and that his vendor had cov¬ 
enanted to defend the sale of the timber against 
all, he may not prevent severing of the timber by 
the purchaser thereof.53 Where the grantor of 
lands had no title to the timber thereon, the grantee 
acquired no better title.®^ 

§ 6. -Reservation of Title until Pa3mient 

The vendor of timber land may reserve title In him¬ 
self until full payment of the successive Installments of 
the purchase money. 

Title may be reserved in the vendor of timber 
land until full payment of the successive install¬ 
ments of the purchase money;®® and where the 
vendor, on default in a payment, takes possession of 
logs cut on the land by the vendee and expends mon¬ 
ey in sending the timber to market, the vendor is 
entitled to repayment of such advance on the ven¬ 
dee's performance of his contract.®® Where a con¬ 
tract of sale of timber lands provides that no tim¬ 
ber shall be cut until full payment is made, the fact 
that timber has been cut does not prevent the 
vesting of the legal title in the purchaser where he 
thereafter makes or tenders full performance.®^ 
■JVhere a condition as to prepayment of installments 


before the cutting and removal of timber is waived 
by the seller, even by parol, the buyer has a good 
title to timber cut and removed 1^ him.®® 

§ 7. -Resezvations and Exceptions of 

Timber 

a. In general 

b. Construction, operation, and effect 
a. In Gkueral 

The grantor of land may reserve or except the stand¬ 
ing timber on the land from the operation of the con¬ 
veyance, and in such case Interest In the timber con¬ 
stitutes an estate separate from that in the land itself. 

The owner of land on making a conveyance there¬ 
of may reserve or except the standing timber on the 
land from the operation of the conveyance;®® and 
in this event interest in such timber constitutes an 
estate separate from that in the land itself.®® Such 
a reservation may be made by the grantor of land 
even though he holds only a contingent future in¬ 
terest in the timber.®^ 

Requisites and validity. A reservation or excep¬ 
tion of timber from a conveyance must be written 
into the deed,®® must be out of the estate granted,®* 
and in favor of the grantor,®^ The words employed 
and the language used must be such as to operate as 
a valid reservation or exception,®® and must not be 


52. Ala—Griffln v. Griffin, 109 So. 
7SS, 215 Ala 104. 

Ark.—Koonce y. Fordyce Lumber Co., 
184 SW 440, 128 Ark *85. 

Kan —Cockrill v. Downey, 4 Kan. 
426. 

S.C—Corpus Juris q,uoted la. First 
Carolinas Joint Stock Land Bank v. 
New York Title & Mortg-agre Co, 
17.4 SB 406, 408, 172 SC, 446. 
Tex —^MeVey v. United Timber & 
Kaolin Ass*n, Civ.App., 270 S.W. 
572. 

18 C J. p 296 note 2o. 

53. Mich.—Wade y. Day, 20« N.W. 
225, 232 Mich 453. 

54. Ark.—Southern Lumber Co. y. 
Arkansas Lumber Co., 4 S W.2d 
928, 176 Ark. 906. 

55. Mich—Ortman y. Shaw, 37 
Mich. 448 

»8 C J. p 148 note 64. 

56. N.T —^Burgett y. Blssell, 14 
Barb 638. 

57. Mich.—^Hayen y. Beidler Mfg. 
Co.. 40 Mich. 286. 

56. Wis.—^Marsh y. Bellew, 45 Wis. 
36. 

59. Ky—^Vanbeyer y. Byans, 177 S. 
W.2d 148, -296 Ky. 378—Hall y. 
Meade. 51 S.W.2d 974, 244 Ky. 718. 
La.—^Brown y. Hodge-Hunt Lumber 
Co., 110 So. 886, 162 La. 635. 


Tex—^Texas Creosoting Co v. Hart- 
burg Lumber Co., Ciy.App., 298 S. 
W. 646, affirmed, Com.App.. 12 SW 
2d 169, rehearing denied 16 S W 2d 
255. 

38 C J p 148 note 69. 

Ho repugnancy 

Reservation in security deed of 
timber is not repugnant to provision 
for fee-simple conveyance.—Johnson 
y. King Lumber Co, 147 S.EL 142, 39 
G^App. 280 

6a Ark.—Huffman v. Henderson 
Co, 42 S.W.2d 221, 184 Ark. 278. 
Ky.—^Vanbever y. Bvans, 177 S.W.2d 
148, 296 Ky. 376. 

L&—Willetts Wood Products Co. v. 
Concordia Land & Timber Co., 124 
So. 841, 169 La. 240, certiorari de¬ 
nied Concordia Land & Timber Co. 
y. Willetts Wood Products Co, 50 
set. 348, 281 U.S. 742, 74 L.Bd. 
1156—^Brown v. Hodge-Hunt Lum¬ 
ber Co. 110 So. 886, 162 La. 636. 
Tenn.—^New River Lumber Co. v 
Blue Ridge Lumber Co., 240 S.W. 
763, 146 Tenn. 181. 

Tex.—Texas Creosoting Co. v. Hart- 
burg Lumber Co., Ciy.App., 298 S. 
W. 645, affirmed, ComApp., 12 6 
W.2d 169, rehearing denied 16 S.W. 
2d 256. 

(Foredlosim of laaA 
Title to timber reserved to grantor 
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under security deed did not pass In 
sale of land on foreclosure.—Johnson 
V. King Lumber Co., 147 SB. 142, 
39 GaApp. 280. 

61. Miss.—^Finkbine Lumber Co. v. 

Saucier, 116 So. 736, 150 Miss 446. 
Bffect of reservation or exception of 
timber previously sold see infra 
subdivision b (6) of this section. 
CoBsrtmetloiL of deed 
Where landowner has given deed 
of timber, limiting time for remov¬ 
al, the words, “reserving all timber,'* 
following description of land in quit¬ 
claim deed subsequently executed by 
landowner, should be construed as 
excepting from grant his contingent 
future estate in the timber.—La Cook 
Farm Land Co. v. Northern Lumber 
Co, 200 N.W. 801, 159 Minn. 523. 

63. Ga.—Sirmans y. Mllltown Lum¬ 
ber Co., 60 S.B. 267, 130 Ga. 82. 

38 C.J. p 148 note 72. 

63. Mass.—^HiU y. Cutting, 107 
Mass. 596. 

38 C.J. p 148 note 73. 

64b N.T.—Hombeefc v. Westbrook, 9 
Johns. 73. 

36 G.J. p 148 note 74. 

65. Tex—^Texas Creosoting Co. v. 
Hartburg Lumber Co., Com.App, 
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contradictory or repugnant to the grant;®® but ordi¬ 
narily, where the intention of the parties is dear, 
inapt expressions will not defeat a reservation or ex- 
ception.®^ Where a deed is ineffective to convey 
an 3 rthing, a reservation of title to the timber on the 
land, contained in the deed, is ineffective to create 
any rights in the grantor.®® 

A right to cut timber is not conferred by reser¬ 
vation by the grantor of the right to occupy the 
land as a home until his death,®® or by a recital in 
an ordinary warranty deed of land that "the saw¬ 
mill privileges is sold from fourteen inches up.”70 
The validity of a reservation of timber is not af¬ 
fected by the failure to fix the time for removal of 
the timber.^i 

Description of property. While the reservation 
or exception should describe the property with rea¬ 
sonable certainly, a deed of land reserving timber 
for a designated period will not be declared indefi¬ 
nite and insufficient merely because it does not "in¬ 
dividuate the specific trees so that they can be ex¬ 
actly identified,”^® or by reason of the fact that 
reference is made in the deed for a description of 
the timber reserved to a plat which is duly record¬ 
ed with the deed.73 

b. Oonstmctioii, Operation, and Effect 

(1) In general 

(2) Rights of grantor 

(3) Timber or trees included 

(4) Effect of limitation of time for cut¬ 

ting and removal 


(5) Effect of absence of time limit for 

cutting and removal 

(6) Reservation or exception of timber 

previously sold 

(1) In General 

A reservation of timber should be reasonably con¬ 
strued according to the intention of the parties, ascer¬ 
tained from the entire Instrument. 

General rules as to construction and operation 
apply in the case of reservations of timber on the 
transfer of timber lands,and, in accordance with 
such rules, a reasonable construction should be giv¬ 
en to the reservation or exception according to the 
intention of the parties, ascertained from the en¬ 
tire instrument’® Any doubt as to the construction 
to be placed on a deed of land reserving the timber 
thereon is to be construed most strongly against the 
grantor.’® A reservation of timber by the grantor 
of land which is limited to such timber as he may 
want to use during his lifetime reserves only a life 
estate in the timber,” and gives him no right to 
sell timber to others.’® The contractual relation 
between the grantor of land reserving the timber 
thereon and his grantee with respect to removal of 
the timber continues in existence with persons ac¬ 
quiring the grantee’s interest.’® 

Title to timber remains in grantor. Where a con¬ 
veyance of land or of rights therein contains a 
clause “excepting” the timber growing on the land,®® 
or “excepting and reserving” the timber,®i or Ihe 
right to sell the timber and a life interest in the 


12 S.W 2d 169, rehearing- denied 16 
S.W.2d 255. 

38 C.J. p 148 note 76. 

6G. Wis.—Straeson v. Montgomery, 
82 Wis. 52. 

38 aJ. p 148 note 76. 

07. Ky.—-Wilson v. Marsee, 179 S. 

W. 410, 166 Ky. 487. 

38 O.J. p 148 note 78. 

68. Tex.—Greene v. White, 163 S.W. 
2d 576. 137 Tex. 361, 136 A.L.R 
626. 

68. Tex.—^Emerson v. Pate, Civ. 
App.. 166 fi.W. 469. 

70- Ga.—airmans v. Mllltown Lum¬ 
ber Co.. 60 SE. 267, 130 Ga. 82. 

38 CJ*. p 149 note 80. 

71. La.—Brown y. Hodge-Hunt 
Lumber Co., 110 So. 886, 162 La. 
636. 

7a. Mo.—Teachout v. Clough, 127 
&W. 672, 143 Mo App. 474, 490. 

73. S.C.—^McIntyre v. Cameron, 117 
S.E. 515, 124 Sa 232. 

74. Or.—Oliver v. Johnson, 113 P.2d 
430, 166 Or. 475. 

78. S.<!3.—^Manon County Lumber 


Co. V. Hodges, 79 SE. 1096, 96 S. 
C. 140. 

18 C.J. p 346 note 57. 

76. Mich.—^Moore v Young, 127 N. 

W. 339, 162 Mich. 287. 

Or.—Corpus JUxla cited la. Oliver v. 
Johnson, 113 ’P.3d 430, 432, 166 
Or. 475. 

Confezmeat of greatest estate 
Deed conveying land subject to 
timber contracts will be construed to 
confer on grantee greatest estate 
that terms would permit.—^Texas 
Creosoting Co v. HArtburg Lumber 
Co., Tex.Com.App., 12 SW.2d 169. 
rehearing denied 16 6.W.2d 256. 

I 77. Ga.—^Lanier' v. Register, 185 S. 

E. 719, 163 Ga 236. 

Reversioa on death 
Provision in deed that timber on 
land conveyed was reserved to gran¬ 
tor for lifetime and at her death to 
revert to grantee excepted life es¬ 
tate in grantor in standing timber 
with right to cut and remove during 
life tenancy, and reasonable ease¬ 
ment of land for such purpose, 
at death of life tenant remaining 
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timber belonged to owner of soiL— 
Stewart v. Hemng, 108 So. 375, 13« 
Miss. 719. 

7a Ky.—^Bates v. Gayheart, 206 S. 
W. 559, 181 Ky. 411. 

79. La—Willetts Wood Products 
Co. V. Concordia Land & Timber 
Co., 124 So. 841, 169 La. 240, cer¬ 
tiorari denied Concordia I^and & 
Timber Co. v Willetts Wood Prod¬ 
ucts Co., 50 S Ct. 848, 281 U.S. 742. 
74 LEd. 1156. 

80. Ark.—Ozan-Graysonla Lumber 
Co. V. Swearingen, 271 S.W. 6, 168 
Ark. 595. 

38 C J p 149 note 89. 

Effect 

The exception of timber ftom op¬ 
eration of a deed Is the same in ef¬ 
fect as a reservation, and effect 
would have been the same If there 
had been an absolute conveyance of 
land without any exception or reser¬ 
vation and then a reconveyance of 
the timber—Ozan-Graysoma Lumber 
Co. V. Swearingen, supra. 

81. Cal.—Crain v. Hoefling, 132 P-2d 
882, 56 Cal.App.2d 396, 

38 C.J. p 149 note 90. 
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property conveyed,the title to the timber does not 
pass to the grantee but remains in the grantor; 
and, notwithstanding the technical distinction be¬ 
tween reservations and exceptions, according to 
many decisions such also is the effect of a convey¬ 
ance of land “reserving*’ to the grantor the timber 
growing on the land.53 Xhe title to the timber re¬ 
mains in the grantor where the conve3^ce recites 
that it does not convey the grantor’s timber rights.*^ 
If a deed of this character is duly recorded, sub¬ 
sequent purchasers take with full notice of this right 
and are entitled to no protection as innocent pur¬ 
chasers,*® 

Personalty or realty. It is generally,*® although 
not universally,*'^ held that the effect of convey¬ 
ances of land by virtue of which title to the timber 
growing thereon is retained is that the timber is 
considered real, and not personal, estate, unless 
an immediate severance from the soil is contem¬ 
plated, in which case it is considered personalty.** 

(2) Rights of Grantor 

Under a valid reaervatlAn or exeepttort of timber 
growing on land conveyed, the grantor has such rlghta 
as are incidental to the ownership of the timber. 

Under a valid reservation or exception of timber 
growing on land conveyed, the grantor has such 
rights as are incidental to the ownership of the tim¬ 
ber.** Thus it has been held thrt he has a right 
in as much of the soil as is necessity to sustain the 


timber;** that he has the implied power to enter on 
the land, cut, and take away the timber,doing no 
unnecessary' damage;** that he may maintain tres¬ 
pass against any person for cutting and carrying 
it away,** and that the grantee cannot maintain 
such action;*^ that he is entitled to an injunction 
to restrain the threatened destruction of the tim¬ 
ber;*® and that he may sell*® or devise*^ his right, 
or license another to exercise it.** 

Considered as real property, the right undisposed 
of at his death passes to the grantor’s heirs.®* If the 
right is given to another to cut and remove the 
timber within a designated period, such timber as 
is not cut and removed within that period reverts 
to the grantor and not to the grantee of the land^ 
The fact that a vendor who has reserved timber 
rights takes a purchase money mortgage on the land 
does not enlarge the vendor’s interest in the timber, 
where the mortgage makes no mention of such tim¬ 
ber.* 

(3) Timber or Trees Included 

In determining what timber Is covered by the reser¬ 
vation or exception, the then existing state or condi¬ 
tion Is ordinarily contemplated, dependent, however, on 
the nature and purpose of the right reserved or excelled, 
and the terms of the clause In question. 

General rules govern the construction of excep¬ 
tions and reservations in respect of the timber or 
trees therein included.* In determining what right 


gg, Qa.—Simpson v. Powell & 

123 S.R 741. 158 Ga. 516. 

SIS aJ. p 149 note 91. 

S 3 , Tex.—^Dunn v. Peters, Civ.App 
126 S.W.2d 997. 

38 C J. p 149 note 93. 

BiglLt to cut wltbout aotioe 

Reservation in security deed of 
right to cut timber without notify¬ 
ing grantee was not mere license 
hut reservation of timber at time 
of conveyance —Johnson v King 
Lumber Co., 147 S.E. 142, 39 Ga.App. 
280 

86. Ga,—Willbanks v. Byrd-Mat- 
thews Lumber Co, 92 S.E. 281, 146 
Ga, 750. 

85. Mich.—Wait v. Baldwin, 27 N. 
W. 697. 60 Mich. 622, 1 Am.S.R. 
551. 

86. Ky.—^Baustic v. Phillips, 121 S. 
W. 629, 134 Ky. 711. 

38 C.J. p 149^note 96. 

87. N.H—^Dyer v. Hartshorn, 68 A. 
231, 73 KH. 509. 

38 C.J p 149 note 97. 

88. Ky.—Bausttc v. Phillips, 121 S. 
W. 629, 134 Ky. 711. 

Pa.—McClintock's Appeal, 71 Pa, 
865. 


89. Tex.—^Dunn v. Peters, Civ.App., 
126 SW.2d 997. 

90. Wis.—Williams v. Jones, 111 K*. 
W. 505, 131 Wis. 361. 

38 C.J. p 149 note 2. 

91. Tex.—^Dunn v. Peters, Civ.App., 
126 SW.2d 997. 

318 C.J. p 149 note 3. 

Private road of grantee 

Grantors, by reservation in deed 
of timber on land conveyed, right to 
out and remove such timber, and 
right to build roads for the remov¬ 
al of such timber, did not acquire 
a right to use for the removal of 
such timber a private road five or 
six miles in length, which was ex¬ 
tended to grantors* land shortly pri¬ 
or to the conveyance thereof, and 
was maintained by grantee over 
lands previously owned and lands 
subsequently acquired by grantee, 
notwithstanding removal of timber 
by such route would be more con¬ 
venient and less expensive than re¬ 
moval by road hi the opposite direc¬ 
tion.—Oliver v. Johnson, 113 P.2d 
430, 166 Or. 475. 

98^ Ala,—Heflin v, Bingham, 56 Ala. 
566. 28 AmJEl. 776. 

Ky.—^Baustic v. Phillips, 121 S.W. 
929. 134 Ky. 711. 
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93. CUl.—Sears v. Ackerman, 72 P. 
171, 138 Cal. 583. 

Me.—^Howard v. Lincoln, 13 Me. 122. 
94b N.C.—^Bond v. Cashle & Chowan 
R. & Lumber Co., 37 S.E. 63. 127 
NC. 125. 

95. Cal.—Sears v. Ackerman, 72 P. 
171, 138 Cal. 583. 

98. Ga.—Johnson v King Lumber 
Co., 147 SK. 143, 39 Ga.JVpp. 280. 
38 C.J. p 150 note 8. 

97. N.T.—Hawkins v. Duvall, 177 K. 
Y.S. 684. 108 Misc. 333. 

98. Ala,—^Heflin v. Bingham, 66 
Ala. 566, 28 Am R. 776. 

38 C.J. p 150 note 10. 

99. Wis.—Williams v. Jones, 111 H. 
W. 506, 131 Wis. 361, 

1. Ky.—Gabbard v., Sheffield, 200 S. 
W. 940, 179 Ky. 442. 15 A.L.R. 1, 

38 C J. p 150 note 13. 

2. N.C.—Carroll v. Batson, 145 SJB. 
9, 196 N.C. 168. 

a Ala,—W- T. Snoith Lumber Co. v, 
Jemigan, 64 So. 300, 301, 185 Ala. 
125, Aiin.Cas.l9ieC 664. 

Ga.—^Brown v. Thompson. 138 SJDl 
821, 183 Ga. 495. 

38 C.J. p 160 note la 
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or property is covered by the reservation or excep- 
tion» the then existing state or condition is ordina¬ 
rily contemplated, dependent, however, on the na¬ 
ture and purpose of the right reserved or except¬ 
ed, and the terms of the clause in question.^ While 
it has been held that a reservation of timber to be 
cut and removed within a designated time includes 
all trees which by growth come within that descrip¬ 
tion at any time before the time fixed for removal 
eaqiires,^ it has also been held that a reservation 
of "timber^' embraces only such trees as were large 
enough for timber trees at the time of the convey¬ 
ance,^ and, where time for removal is limited by 
the deed, does not include trees which had grown 
sufficiendy large to come within this description be¬ 
fore the expiration of the time limited.^ 

A reservation of timber by the grantor with the 
right to take it off at any time,^ or an exception of 
the "wood and trees” growing on the land conv^ed, 
although "reserved to the grantor and his heirs for- 
ever,”> applies only to timber and trees growing on 
the land at the time the conveyance was made. A 
reservation of "all the standing wood” upon a lot 
includes trees suitable for timber as well as those 
fit only for fuel-^® 

SapUngs and undergrowth. A reservation of 
"timberi* does not include saplings and undergrowth 
then on the gTound,^^ or that sprung up after the 
timber had been removed, although they came up 
within tbe time limited for removal of the timber.^^ 

Suitable for designated use. The character of 
the reservation may confer a right of selection and 
determination of the fitness of the timber for the 
purpose designated.^^ So the timber or trees re¬ 
served to the grantor in a conveyance of real prop- j 


erty may be restricted to such as are suitable for a 
designated use only.^^ It has been held that a ven¬ 
dor’s reservation of "merdiantable timber” means 
timber which is then merchantable, and does not 
include timber which by growth or changed condi¬ 
tion would become merchantable.^^ 

Limited as to measuremenU The trees included 
in the reservation may be restricted as to size and 
measurement.^^ A limitation as to the circumfer¬ 
ence of the timber at the stump does not exdude 
the bark at the point of measurement^^ 

Incidental fruits. A reservation of timber con¬ 
templates the timber and not its inddental fruits.^^ 

(4) Effect of Limitation of Time for Cutting 
and Removal 

Where a conveyance reserving timber tc the gran¬ 
tee requires the timber to be removed within a specified 
time. It Is generally held that the title so reserved Is 
not absolute and unconditional, and timber not severed 
at the expiration of the thne fixed becomes the property 
of the grantee. 

The time within whidi the timber reserved must 
be cut and removed may be controlled by the ex¬ 
press terms of the instrument.^® While there is 
some authority to the contrary,®® it is generally hdd 
that, where a conveyance of land reserves the tim¬ 
ber to the grantor and requires it to be removed 
within a spedfied time, the title so reserved is not 
absolute and unconditional,®^ and such of the tim¬ 
ber as is not severed at the expiration of the time 
fixed becomes the property of the grantee.®® After 
this, the grantor has no right of entry on the land,®® 
or any right to sever theAimber,®^ whether the res¬ 
ervation in legal effect makes the timber personal 
property or otherwise,®® except by a new agreement 


4. Mich.—Huron Land Co. v. Davi¬ 
son, 90 N.W. 1034, 181 Mich. 86. 

18 C.J. p 846 note 57 [b]. 

& Mo.—Teaehout y. Glouah, 137 8. 

W. STU, 677, 143 Mo.App. 474. 
Tex.—^Miller 4b Vidor Lumber Co. v. 
Kirby Lumber Ga, 246 SW. 854, 
112 Tex. 277. 

B. Ga—^Brown v. Thompson, 188 S. 

as. 821, 188 Ga. 496. 

88 C.J. p 150 note 18. 

7. Ga—Brown v. Thompson, supra. 
Pa.—Andrews v. Wade, 6 A. 48, 8 Po. 

Cas. 188. 

8. N T.—Hawkins v. Duvall, 177 N. 
Y.S. 5€4. 108 Misc. 383. 

Tt—Bragff v. Newton, 126 A. 494, 98 
Vt. 102. j 

9. Mass.—Putnam v. Tuttle, 10 
Gray 48. 

lOL Me.—Btrout v. Harper, 73 Me. 
270. 


11. Ky.—Hleke v. Phillips, 147 S.W. 

42. 148 Ky 670. 

38 C J. p 150 note 28. 
la. Ala.—Jacobs v. Roach, 49 So. 
576, 181 Ala. 201. 

Mich—^Moore v. Ybung, 127 NW. 
839, 162 Mich. 287. 

18. Pa.—-Wheeler v Garpenter, 107 
Pa. 271. 

14b S C.—^Beaufort County Lumber 
Co. V. Carabo, 99 8.11. 805, IX^ S 
a 307. 

88 C J. p 160 note 26. 

15. ICy.—Cool V. Blaokburta, 164 S. 

W.2d 946, 291 Ky. 898. 

16b N.H—Alcutt V. Liakin, 83 N.H 
507, 66 AmD. 739. 

88 CJ. p 160 note 26. 

17. N.BC.—-Alcutt V. Lahin, supra. 

38 CJ. p 151 note 27. 

18. Ky—-Vincent v. Hkycraft, 166 
S.W. 618, 168 Ky. 845, L.R.A.1915B 
807. 

38 C.J. p 161 note 28. i 


19. Idaho.—^Lammera v. Anderson, 
139 P 2d 482, 66 Idaho 71. 

88 CLJ. p 151 note 40. 

80. NJ—Girons V. Webb^ 41 NJ. 
Law 208, 82 Am.R. 198. 

3« aj p 151 note 41. 

81. Idaho —^Lammers v. Anderson, 
189 P.2d 483, 66 Idaho 71. 

88 aJ p 152 note 42. 

88. Idaho —Lammers v. Anderson, 
supra. 

N.C—Carroll v. Batson, 145 S.K. 9, 
196 N.C 168. 

88 C.J. p 152 note 48 

83. Pa—Saltonstall v. Little, 90 Pa. 
433. 36 Ain.R. 688. 

Wash—^Lehtonen v. Marysville Wa¬ 
ter & Power Co., 97 P. 292, 60 
Wash. 359. 

8A Wash.—Lehtonen v Mhrysvllle 
Water 4b Power Co, supra. 

85. Wash—LOhtonen v. Marysville 
Water 4b Power Co., supra. 



54 G.J.S 


LOGS AND LOGGING 


§7 


with the grantee extending the time.^® However, 
it has been held that, as equity will not render aid 
in enforcing forfeitures, an injunction will not lie 
to restrain the grantor of land from cutting stand¬ 
ing timber which he reserved after the time limit 
in the reservation for its removal.®^ Limitations of 
this character are binding on a transferee of the 

vendor.28 

Timber severed but not removed within time lim¬ 
it. According to some decisions, excepted or re- 
sen’-ed timber, cut but not removed at the expira¬ 
tion of the time fixed for the removal, belongs to 
the grantee of the land^^ unless the grantee has 
consented to an extension of the time for removal 
of the cut timber.®® Others hold that title to the 
timber cut is not thereby defeated and these de¬ 
cisions further variously hold that a reasonable time 
will be allowed for removal,®® that a refusal to per¬ 
mit an entry for the removal of the timber so cut 
amounts to a conversion,®® and that, where the 
timber is cut before, but removed after, the time 
limit expired, the grantee cannot recover the value 
of the timber, the extent of his remedy being the 
damage suifered by the grantor's trespass upon, and 
his occupation of, the land.®^ 

(S) Effect of Absence of Time Limit for 
Cutting and Removal 

Where a reservation of timber provides no time lim¬ 
it for cutting and removal, and there Is nothing in the 
deed or In the attending circumstances Indicating that 
a removal of the timber Is contemplated, removal with¬ 
in a reasonable time Is not required; but where re¬ 
moval of the timber Is contemplated It has been held 
the grantor must act within a reasonable time, at least 
after notice by tha grantee. 


Where a deed of land reserves or excepts tim¬ 
ber, and there is nothing either in the deed or in 
the attending circumstances indicating that a re¬ 
moval of the timber is contemplated, the grantor 
does not lose his title to the timber by failure to 
remove it within a reasonable time.®® 

Where removal of timber contemplated. Accord¬ 
ing to some decisions, if either the conveyance it¬ 
self, or the attending circumstances, or both, show 
that a severance from the soil is contemplated, the 
right to enter and remove the timber must be ex¬ 
ercised within a reasonable time or the right will 
be defeated, even though no definite time is fixed 
for so doing;®® and notice to the grantor to en¬ 
ter and remove timber from the land conveyed is 
not essential,®7 although it has been said that it is 
an element to be considered in determining what is 
a reasonable time for removal of the timber.®® 

Other decisions hold that, where the grantor re¬ 
serves or excepts the right to remove timber from 
land conveyed and there is no provision in the con¬ 
veyance to indicate when the right of removal shall 
expire, the grantee must give to the grantor rea¬ 
sonable notice to remove the timber before his 
rights will be cut off;®® the grantor has the right 
to enter, cut, and remove the timber until such no¬ 
tice is given,^® but, if the timber is not cut and re¬ 
moved after reasonable notice, all rights imder the 
conveyance cease and determine.^! 

Still other decisions hold that, where the convey¬ 
ance reserves the right of cutting and removing 
without fixing any definite period within which this 
must be done, there is no obligation to remove it 


as. Wash—Lehtonen v. Marysville 
Water & Power Co., 107 P. 878, 58 
Wash. 86. 

27. Mich.—Hodges v. Buell, 96 N.W. 
1078, 184 Mich. 162. 

28. Wis.—Western Lime & Cement 
Co V. Copper River Land Co., 120 
N.W. 277. 188 Wis 404. 

29. Idaho —^Lammers v. Anderson, 
139 P.2d 482, 65 Idaho 71. 

N.T.—Casey v. Gorman, 36 N.T.S.2d 
554. affirmed 38 N.Y.fi.2d 800, 265 
App.Div. 911 
3>8 C.J. p 152 note 49. 

30u N.T—Casey v. Gorman, supra. 

Samages 

In action by vendor of land to re¬ 
cover possession or value of timber 
from purchaser under a reservation 
in a deed, where evidence relating to 
amount of vendor's damage for de¬ 
terioration of logs held on purchas¬ 
er's land and credit to purchaser for 
storage of logs was speculative, re¬ 
covery for such damage and allow¬ 


ance of credit was denied—Casey v. 
Gorman, supra. 

31. Me.—Erskine v. Savage, 51 A. 
242, 96 Me. 57. 

38 C.J. p 152 note 50. 

32. Mo.—^Richmond Land Co. v. 
Watson. 107 S.W. 1046, 129 Mo. 
App. 554. 

33. Me.—Erskine v. Savage, 51 A 
242, 96 Me. 67. 

34. Ohio.—Walcutt v. Treisch, 92 N. 
E. 428, 82 OUo St. 263, 29 L.RA., 
N.S., 554. 

38 C.J. p 152 note 53. 

35. Ky.—Vanbever v. Evans, 177 S. 
WJ2d 148, 296 Ey. 378. 

38 aJ. p 151 note 29. 

Bxsudlng of tlmlier 
Where deed conveying undivided 
one-half Interest in land reserved 
timber of certain size and required 
grantor to brand timber reserved 
unless removed within twelve 
months and subsequent deed recited 
that all timber had been branded, 
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the stipulations and conditions show¬ 
ed an intention not to restrict time 
for removal and grantor's title was 
not lost by failure to remove timber. 
—^Vanbever v- Evans, supra. 

36. Ark.—Union Sawmill Co. v Ag- 
erton. 25 S.W.2d 18, 181 Ark. 144. 

Ky.—^Hudson v. Cox, 274 S.W. 1118, 
210 Ky. 30. 

Tex.—Dunn v. Peters, Clv.App., 126 
S.W.2d 997. 

Wash.—Harms v. O'Connell Lumber 
Co., 44 P.2d 785, 181 Wash. 696. 

38 C.J. p 161 note 30. 

37. N.T.—Hayes v. Gregory, 172 N. 
Y.S. 784, 184 App.Div. 802. 

38. N.Y.—Hayes v. Gregory, supra. 

39. W.Va.—Carder v. Matthey, 32 
S.B 2d 640, 127 W.Va. 1. 

33 C.J p 151 note 33. 

4Ai N.CL—Homthal v. Howcott, 70 
S.E. 171. 154 N.C. 228. 

41. N.C—Ormand Min. Co. v. Bes¬ 
semer City Cotton Mills, 55 S.E. 
700, 143 N.C 307. 
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within a reasonable time,^2 .and that the gprantor 
cannot be restricted in the exercise of his right by 
any notice g^ven by the grantee to remove the tim- 
ber.^3 Where a deed reserves all merchantable 
standing timber with the privilege of removing it 
and provides that the privilege shall be “irrevoca¬ 
ble'* until the removal of the timber, the grantor is 
not limited to a reasonable time for removal.^^ A 
deed reserving to the grantor “all the timber on the 
above-described premises, and the right to enter into 
and upon the same for the purpose of removing said 
timber, and the construction and maintenance of a 
logging road thereon forever,” gives a perpetual 
right to remove the timber as well as to maintain 
the logging road.^5 jn some jurisdictions the right 
of removal remains in the grantor indefinitely un¬ 
til the period is fixed therefor by the court on ap¬ 
plication for such action.^® 

(6) Reservation or Exception of Timber 
Previously Sold 

A reservation or exception of timber previously sold 
precludes passage of the timber to the grantee of the 
land, but according to some decisions the grantee nev¬ 
ertheless acquires the grantor’s reversionary interest in 
the timber. 

An owner of land who has conveyed the timber 
thereon to another may thereafter sell the land sub¬ 
ject to the prior conveyance of the timber, and in 
such case the timber does not pass to the grantee^'^ 
According to some decisions, the conveyance of the 
land ordinarily includes all of the grantor’s inter¬ 
est, including that in the timber, subject only to the 
rights of the grantee under the timber deecL^* So 


it has been held that, where the owner of land con¬ 
veys timber with a limitation as to the time for re¬ 
moval and thereafter conveys the land excepting or 
reserving the timber theretofore sold, the timber 
remaining on the premises after the time for re¬ 
moval has expired is not included in such exception 
but becomes the property of the grantee since the 
timber sold was only such as should be removed 
within the time limited.^® 

It is recognized, however, that it may be possi¬ 
ble for the grantor of timber to hold the reversion 
therein against a subsequent grantee of the land, 
providing appropriate language is used in the con¬ 
veyance to indicate this intention and to accomplish 
the result,®® and it has been held that a provision 
merely reserving or excepting the timber from the 
conveyance may be sufficient for this purpose.®^ 
So it has been held that, where a conveyance of tim¬ 
ber provides that timber not cut within the time lim¬ 
ited shall revert to the grantor and he subsequently 
conveys the land by a conveyance reserving the tim¬ 
ber theretofore sold, the timber not removed within 
the time limited becomes the property of the grantor 
and not of the grantee ;®2 but there is also authority 
directly to the contrary.®® In any case, a grantee 
who receives a conveyance of land subject to a tim¬ 
ber sales contract is entitled to assert such, and only 
such, rights as his grantor possessed against the ven¬ 
dee of the timber.®^ 

Where plaintiff’s grantor reserved not the whole 
property in the timber on the land conveyed, but 
merely such rights as were created by a timber con- 


48. Wis.—^Bardon v. O'Brien, 120 K. 
W. 827, 140 Wis. 191, 133 Ain.S.B 
1066. 

88 C.J. p 161 note 86. 

43. S.C.—Knotts v. imrdrick, 46 S.C. 
L. 314. 

44. Wash.—Healy v. Byerett & 
Cherry TractL Co„ 139 P. 609. 78 
Wash. 628. 

45. Wash.—Skamania. Boom Co. v. 
Youznans, 116 P. 645, 64 Wash. 94. 

46. La.—^Brown Hodgre-Hunt 

Lumber Co, 110 So. 886, 162 La. 
63<5. 

47. Me.—Gates v. Oliver, 139 A. 230, 
126 Me. 427. 

SilbsetiMiii.t fonnsl oonveyfuiea of 
timber 

Where by stipulation In a deed 
of landi^ timber rights previously 
conveyed by the grantor were ex¬ 
cepted £rom the deed, a subsequent 
formal conveyance of such rights is 
binding on the grantee of the deed 
for the period stipulated—Waynes¬ 


boro Planing Mill v. Augusta Veneer 
Co, 184 S.S3. 790, 35 GaApp. 686. 

48. U.S.—Simmons v. Simmons, BC. 
S.a, 41 F.Supp. 645. 

Ga —JeflCreys-McBlrath Mfg. Co. v. 
Faulk, 183 S.B. lOS; 52 GaApp. 
824. 

La.—^Bodcaw Lumber Co. of Louisi¬ 
ana V. Clifton Heirs, 126 So. 53, 
169 La. 759. 

Tex.—Texas Creosoting Co. v. Hart- 
burg Lumber Co, Com.App., 12 S. 
W.2d 169, rehearing denied. Com. 
App., 16 S.W.2d 255—^Martin v. 
Southern Pine Lumber Co, Coixl 
A pp, 284 S.W. 918. 

2>eed oovexlng reserved timber 
could not enlarge right of gr^'antor to 
timber or impair interest of prior 
purchaser of land.—Carroll y, Bat¬ 
son, 145 S.H. 9, 196 N.C. 168. 

49. Tex,—^Martm v. Southern Pine 

Lumber Co, CoukApp., 884 S.W. 
918. ' * 

38 C-J. P 152 note 56. 

50. tl.S.—Gllfofd* V. Ward Hue 
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Lumber Co., J>.C.Va,., 17 FSupp. 
431. 

51. La —Hickman v. Enterprise 

Lumber Go, 105 So. 340, 169 l^a. 
270. 

MISS.P—Miller v. Mims, 150 So. 191, 
167 Miss, 795—Smith v. Salmen 
Brick & Lumber Go., 118 So. 179. 
151 Miss. 329—Finkbuie Lumber 
Co v. Saucier, 116 So. 736, 150 
Miss. 446. 

Timber sold by previous grantor 
Deed of land exceptmg and reserv¬ 
ing exceptions and reservations men¬ 
tioned in previous grantor's deed 
did not include in description timber 
sold by previous grantor.—Smith v. 
Salmen Bnck & Lumber Cq.« 118 So 
179, 151 Miss. 329. 

52. Ga—^Levis v. Parrott Lumber 
Co., 46 SE. 647, 119 Ga. 476. 

La—^Hickman v. Enterprise Lumber 
Co.. 105 So 340, 159 La. 270. 

53. Tex.—^Lewls v. Benqette, Civ. 
App, 193 S.W. 233. 

54. Ala.—Williams v. Johns-Carroll 
Lumber Co., 192 So. 278, 233 Ala. 
536. 
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tract between his grantor and a third person limit¬ 
ing the time for cutting it, which contract was sub¬ 
sequently canceled and discharged by the parties 
thereto, no right of property in the timber remains 
in plaintiff’s grantor and he becomes the absolute 
owner thereof.55 

§ 8. - Grounds for Rescission and De¬ 

fenses to Actions for Purchase Price 

A sale of timber lands induced by faise representa¬ 
tions as to the amount or quality of timber thereon 
may be rescinded, or damages recovered therefor. 

Applying general rules, a sale of timber lands in¬ 
duced by false representations as to the amount or 
quality of timber thereon may be rescinded, or dam¬ 
ages recovered therefor,6® whether the representa¬ 
tions were made innocently or with fraudulent in¬ 
tent,®*^ provided the grantee acted in reliance there¬ 
on,®® but not otherwise.®® So, in an action on pur- 
chase-price notes not in the hands of bona fide pur¬ 
chasers, a partial failure of consideration arising 
out of misrepresentations as to the quantity of trees 
on the land is a defense.®® However, the right to 
set up the misrepresentation as a defense may be 
precluded by subsequent dealings between the par¬ 
ties with knowledge thereof.®^ Laches in tendering 
performance may be a defense to an action for en¬ 
forcement of the contract.®® 

Where the parties to a sale of timber lands have 
voluntarily rescinded the transaction, the buyer’s 
action in failing to disclose his sale of the timber 
during the time he held title constitutes a fraud en¬ 


titling the vendor to cancellation of the reconvey¬ 
ance and reinstatement of his vendor’s lien with 
precedence over the timber sale.®® 

§ 9. Transfer of Standing Timber 

A transfer of standing timber may be effected only 
by a proper conveyance passing title to the grantee. 

As a general rule a transfer of standing timber 
may be effected only by a proper conveyance pass¬ 
ing title to the grantee.®^ The intention of the par¬ 
ties and the terms of the agreement between them 
control in determining whether a contract is one for 
the sale of timber,®® or merely a lease of the land,®® 
a contract of employment,®^ or a license to cut tim¬ 
ber.®® An agreement to sell standing timber with 
a speafied time for removal of the timber is a sale 
and not a mere license revocable at will,®® but a 
deed giving the right to use as much of the timber 
on land as may be needed to carry on mining op¬ 
erations has been held not to convey the title to the 
timber."^® One who no longer holds title to land 
may not validly effect a conveyance of the timber 
on the lan<L^i 

What law governs. In determining the charac¬ 
ter and legal effect of an instrument dealing with 
the conveyance of timber, the law of the state in 
which the contract was entered into and where the 
timber is located governs,7® but where the contract 
is executed in one state, and the timber is on prop¬ 
erty located in another state, the law of the place 
where the property is situated is controlling.^® 


55. Or.—Nfcilson v. McNeil, 143 P. 
1119, 72 Or. 649. 

56. Ark—^Kincaid ▼. Price, 100 S. 
W. 76, 82 Ark. 20. 

38 C J. p 152 note 62. 

Ttand not eliown 

Ark—^Hangen v. Penney, 47 S.W.2d 
581, 185 Ark. 1188 

Or.—Kern v. Bell. 123 P.2d 979, 168 
Or 442. 

57. Mich—Jones v. Wing, Hair. 
301. 

Wis—Miner v. Medbury, 6 Wis. 295. 

58. U.S.—Kell V. Trenchard, N.C., 
142 P. 16, 73 C.C.A. 202. 

Pa—Blygh v. Samson, 20 A. 996, 137 
Pa. 368. 

59. U.S.—Ward v. Pearsall, C.CLA. 
Cal, 3 P.2d 365 

Wash.—^Beeler v Pederson, 272 P. 

78, 150 Wash. 142. 

38 C J. p 153 note 65. 
eo. Me.—^Hammatt ▼. Kmerson, 27 
Me. 308, 46 AnouD. 598. 

61. Mich.—Wylie v. Gamble, 55 N. 
W. 377, 95 Mich. 664. 

68. U.S.—Ward v- Pearsall, C-OA. 
Cal.. 3 F.2d 365. 


XAohes not shown 

U. S.—^Ward v. Pearsall, supra. 

63. US.—^Duson v. Pacific Improve¬ 
ment Co,. aC.A.Iia., 18 P.2d 6. 

04. Ala.—^Ray v. Hilman, 157 So. 
676, 229 Ala. 424. 

65. Mich.—Wade v. Day, a06 N.W. 
225, 232 Mich. 458. 

38 C.J. p 157 note 25 [a], [5]. 

66. Ga.—Wnght v. Pearson, 155 S. 
D. 787, 42 Ga.App. 298. 

Xastmsient held contract to saU 
Instrument requiring conveyance 
of timber on payment of install¬ 
ments, designated as lease and op¬ 
tion to purchase constituted contract 
to sell timber and convey title on 
payment of purchase price.—Wnght 

V. Pearson, supra. 

Contract hdd a lease 

Contract for lease of land at an¬ 
nual rental, granting pnvilege of us¬ 
ing timber was held a lease, not a 
sale, of timber.—Conn v. Southern 
Pine Lumber Co., Tez.Ciy.App, 11 
S.W2d 199. 

67. Ark.—^Brown v. Kammerman, 
270 S.W. 86, 168 Ark. 278. 
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68. Mich.—Wade v. Day, 205 N.W. 
225, 232 Mich. 458. 

89. Mich.—Wade v. Day, supra. 
Or.—Belt V. Matson, 252 P. 80, 180 
Or. 313. 

76. Ga.—Haughey v. Arnold, 126 S. 
K 451, 159 Ga. 243. 

71. Me—Cook v. Curtis, 181 A. 204, 
125 Me. 114. 

Original mortgagor 
Where original mortgagor of land 
which he afterward conveyed sub¬ 
ject to mortgage made later deed at¬ 
tempting to convey standing timber 
to mortgagees, such deed was a nul¬ 
lity, and gave mortgagees no addi¬ 
tional rights or new relationships 
under it.—Cook v. Curtis, supra 

78. U:S.—^Brown v. Commissioner of 
Internal Revenue, CC.A.Tez., 69 F. 
2d 863, certiorari denied 55 S.Ct. 
91, 293 U.S. 679, 79 L.Bd. 676—Fos¬ 
ter V. Hudson Valley Lumber Co„ 
D.CLMd.. 37 F.Supp. 381. 

73. Ga —Sims v. Jones, 123 6.EL 
614, 156 Ga. 384. 

38 aj. p 157 note 25 [J]. 
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§ 10. -Power to Sell Separately from 

Land 

Standing timber may be conveyed separately from 
the landi and in this event two distinct estates are cre¬ 
ated, one In the land and the other in the timber. 

Standing timber may be conveyed separately from 
the land^^ by deed or grant, ^5 or, as discussed supra 
§ 7, may be excepted or reserved to the grantor in 
a conveyance of the land. In this event two distinct 
estates are created, one in the land^^ and the other 
in the timber.77 The owner of the land may convey 
an estate in fee simple in the timber,^* and may 
convey an estate in fee in the land to another per- 
son.7® A valid sale of timber may be made by an 
instrument which fixes no definite time for re¬ 
moval,*® or which limits the time for removal and 
provides for reversion to the grantor or the owner 


of the soil on failure to remove within the time lim- 
ited.®! A conveyance of timber may be in such 
terms as to create in the grantor a contingent re¬ 
versionary interest in the timber which he may re¬ 
serve to himself in a subsequent conveyance of the 
land.82 

§11. -Whether Sale Conveys Interest in' 

Land or Personalty 

A deed or contract of sale of standing timber ordi¬ 
narily Is held to be a sale of an interest in land, but 
there is also authority to the contrary; a contract to 
sell timber to be presently cut before title passes has 
been held to be a sale of personalty. 

It is generally held that a deed or contract of 
sale of standing timber is a sale of an interest in 
land,** as distinguished from an interest in the trees 
considered as chattels,*^ and according to some de¬ 
cisions this is so whether a definite time is fixed** 


74. Ga.—Smith v. Alexander & 
Bland, 148 SB. 98, 168 Ga. 382— 
Simpson v. Powell & Co, 123 SE. 
741, 158 Ga. 616. 

Mich—Mulder v. Durand Hoop Go, 
213 N.W. 106, 238 Mich. 373 
Tex.—^McVey v. United Timber & 
Kaolin Ass'n, CivApp., 270 S.W. 
672. 

38 C.J. p 153 note 68. 

75- Ga.—Smith v. Alexander & 
Bland, 148 S.E. 98, 168 Ga 382. 
Minn—^La Cook Farm Xiand Co y. 
Northern Lumber Co, 200 N.W. 
801, 159 Minn. 523. 

38 C.J. p 153 note 69. 

Vhe notarial transfer from vendor 
to purchaser of timber is in the true 
sense a **deed'* by which the vendor 
transfers to the purchaser title to 
all timber on the land —Clark v. 
Weaver Bros. Realty Corporation, 
200 So. 621, 197 La. 63. 

76. La.—Clark v. Weaver Bros 
Realty Corporation, supra. 

Minn.—La Cook Farm Land Co. v. 
Northern Lumber Co., 300 N.W. 
801, 159 Minn. 523. 

Tex.—Texas Creosotingr Co. v. Hftrt- 
burgr Lumber Co, Civ.App., 298 S. 
W. 645, affirmed, ComA.pp., 12 S. 
W.2d 169, rehearing denied 16 S.W 
2d 255. 

38 C.L p 163 note 71. 

Bffaet of statute 

The statute providing that stand¬ 
ing timber shall remain immovable 
and be subject to all laws on subject 
of immovables, even when separated 
in ownership from land on which it 
stands, creates two distinct estates, 
one consisting of the land and the 
other of the timber.—^Bagents v. 
Crowell Long Leaf Lumber Co., La. 
App., 20 So.2d 641. 

77. Ark.—Huffman v. Henderson 
Co., 42 S.W.2d 221, 184 Ark 278. 

Ga.—Smith v. Alexander & Bland, 
148 SwE. 98, 168 Ga. 382. 


La.—Clark v. Weaver Bros. Realty 
Corporation, 200 So. 821, 197 La 
63 

Minn—^La Cook Farm Land Co. v. 
Northern Lumber Co., 200 N.W. 
801. 159 Minn 623 

Tex—Texas Creospting Co. v. Hart- 
burg Lumber Co., Civ.App., 298 S 
W 645, affirmed, Com.App., 12 S W. 
2d 169, rehearing denied 16 S.W. 
2d 255. 

38 C.J. p 153 note li. 

Bank and dignity of estate 
Although two separate estates 
may be created in land and timber 
thereon, tixnber does not thereby be¬ 
come immovable possessing equal 
rank and dignity with land—Wil¬ 
letts Wood Products Co. v Concordia 
Land & Timber Co., 124 So. 841, 169 
La. 240, 71 A L.R 140, certiorari de¬ 
nied Concordia Liand & Timber Co. v. 
Willetts Wood Products Co 60 S.Ct. 
348,. 2181 U.S. 742, 74 L.Ed. 1156. 

78- Ga.—Simpson v. Powell & Co, 
123 S.E 741, 158 Ga. 516. 

Minn.—^La Cook Farm Land Co v. 
Northern Lumber Co, 200 N.W. 
801, 159 Minn. 523. 

88 C.J. p 153 note 73. 

79. Ga.—Simpson v. Powell, 123 S. 
E. 741, 158 Ga. 516. 

80. Ky.—^McCoy v. Fraley, 113 S.W. 
444. 

38 C J. p 163 note 75. 

81. Ga.—Smith v Alexander & 
Bland, 148 S.E. 98, 168 Ga. 382. 

88. Minn—La Cook Farm Land Co. 
V. Northern Lumber Co., 200 N.W 
801, 159 Minn. 523—^International 
Lumber Co. v Staude, 175 N.W. 
909, 144 Minn 356 

Miss—Finkbine Lumber Co v Sau¬ 
cier, 116 So. 736, 150 Miss. 446. 

83. U.S.—Hamilton Ridge Lumber 
Corporation v. Southern Cotton Oil 
Co., C.C.A.S.C., 271 F. 984—Porter 
v. Chattanooga Box & Lumber Co., 
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D C Tenn , 68 F.Supp. 676'—Gilford 
V. Ward Rue Lumber Co., D.C. 
Va., 17 F.Supp. 431 
Ark—Southern Lumber Co v. Ar¬ 
kansas Lumber Co., 4 S.W.2d 928, 
176 Ark. 906—^Anderson-Tully Co. 
V. Gillett Lumber Co, 222 S-AV. 
362. 143 Ark 97 

Colo.—Omaha Lumber Co v. Co-Op¬ 
erative Inv. Co, 153 P. 1112, 65 
Colo. 271. 

Ky—^Ream v. Fugate, 97 S.W.2d 11, 
265 Ky. 463. 

La.—Clark v. Weaver Bros Realty 
Corporation, 200 So. 831, 197 La 
63. 

Minn.—^La Cook Farm Land Co. v. 
Northern Lumber Co, 200 N.W. 
801, 159 Minn. 523. 

N.C.—^Austin V. Brown, 132 S.E. 661, 
191 NC 624. 

Tenn —^Burchfield v. Hodges, App., 
197 SW.2d 815. 

Tex—Grogan-Cochran Lumber Co v. 
McComb, Civ App , 192 S.W 2d 313, 
error refused. 

WVa.—Lake OWoods Club v. Wil¬ 
helm. 28 S.B.2d 915, 126 W.Va. 147. 
38 C.J p 153 note 77. 

Sale of immovable 

(1) Under some statutes a sale of 
standing timber, even though made 
with a view to its separation Arom 
the land, is the sale of an immov¬ 
able—Smith V. Huie-Hodge Lumber 
Co, 49 So. 656, 123 La. 959. 

(2) Under statute trees have been 
held to retain their immovability, 
even after they are sold to the time 
they are cut down.—^Morgan v. 
O'Bannon & Jullen, 51 So 293, 125 
La. 367. 

84h Ala—^Harrell v. Mason, 54 So 
105, 170 Ala. 282, AnnCa8l912D 
652—Rothschild v Bay City Lum¬ 
ber Co, 36 So. 785, 139 Ala 671. 
85. Ga.—Pope v. Barnett, 163 SE. 

517, 46 Ga.App. 59. 

Minn.—^La Cook Farm Land Co. v. 
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or is not fixed^® for the removal of the timber. So 
it has been held that the sale does not sever the 
trees from the land in contemplation of law and 
transform them into personal property but there 
is some authority to the contrary.®* It has also 
been held that a sale of standing timber for "im¬ 
mediate severance” converts it into personalty,*® 
and that immediate severance within this rule does 
not mean severance "at once” but as soon as it can 
be reasonably done under the circumstances,®* which 
includes amount of timber, accessibility, etc.®^ 
However, if the trees are sold in contemplation of 
immediate severance and are not removed within a 
reasonable time or within the time specified or a 
reasonable time thereafter, they cease to be personal 
property and are restored to llieir rightful position 
as a part of the realty.®* 

Some decisions hold that if immediate severance 
of the timber is contemplated, the sale is of per¬ 


§ 11 

sonalty and, on the other hand, if immediate sev¬ 
erance is not contemplated, the sale is of an interest 
in land.®* So it has been held that if trees are to 
be severed immediately or within a reasonable or 
convenient time without any stipulation for the ben¬ 
eficial use of the soil in the meantime, the sale is 
one of personalty.®^ It has been held, however, that 
it is a question of the intent of the parties as to 
whether a sale of realty, the creation of a chattel 
real, or a sale of personalty is intended,®* and that 
the mere fact that the timber is to be removed with¬ 
in a definite time is not in itself determinative of the 
question.®* In some jurisdictions it has been held 
apparently without qualification that a sale of tim¬ 
ber standing on land is a sale of chattels only.®^ 

Cutting prior to passage of title, A contract to 
sell timber to be presently cut before title passes is 
a sale of personalty.®* 


Northern Lumber Co., 200 N W 
801. 169 Minn. 523. 

Wash.—^Elmonte Inv. Co. v. Schafer 
Bros. LoETgingr Co. 72 P.2d 311, 192 
Wash. 1. 

38 C J. P 154 note 79. 

86. Wash.—^Elmonte Inv. Co. v. 
Schafer Bros. Loxg'ing' Co., 72 P.2d 
311, 192 Wash. 1. 

38 C.J. p 154 note 80. 

87. Or.—Anderson v. Miami Lumber 
Co., 116 P. 1056, 69 Or. 149. 

38 C.J. p 164 note 81. 

Martrtng of trees by puxohasev 
It has been held that the mere 
marking- of standing trees by a pur¬ 
chaser thereof does not convert them 
either actually or constructively Into 
personal property.—^F. L. Mercer 
Lumber Co v. Isenhart, 139 N.11. 292, 
80 Ind.App. 336. 

88. N.T.—Church v. Grosal, 207 N. 
Y.S. 106, 124 Mlsc. 192. 

38 C J. p 154 note 82—50 O.J. p 770 
note 40. 

89. Ky.—^Napier v. Baker, 32 S.W, 
2d 19, 235 Ky. 724. 

Mich.—Wade v. Day, 205 N.W. 225, 
232 Mich 458. 

Tex.—^Paddock v. Williamson, Civ. 
App., 9 S.W.2d 452, error refused 
—E. L. Bruce Co. v. Hannon, Civ. 
App., 283 6.W. 862. 

38 C.J. p 154 note 83. 

Trees seleoted, marked, or desSg. 
nated 

It has been held that a sale of 
trees, although oral, if made in con¬ 
templation of immediate severance 
and If the trees are selected, marked, 
or designated, operates as a con¬ 
structive severance and converts 
them into personalty.—Cheatham v. 
Head, 262 S.W. 622, 203 Ky. 489— 
50 C.J. p 770 note 41. 


Traasactloiis dlstinguiSlLed 
The phrase '*in contemplation of 
immediate separation from the soil** 
as applied to the rule that standing 
timber is converted into personalty 
by sale contemplating immediate 
severance, is used to distinguish a 
sale of standing trees, or growing 
crops, which passes no interest In 
the land, except a license to enter 
upon it for the purpose of remov¬ 
ing them, from a contract conferring 
an exclusive right to the land for a 
time for the purpose of making a 
profit out of the growth upon it — 
Patton V. Lucy, 148 S.W.2d 1039, 285 
Ky. 694. 

Bights of heirs 

Grantees under a deed voidable 
because of grantor*s mental incapac¬ 
ity cannot, by conveying the timber 
on the property to another before 
the deeds are canceled, effect an 
equitable conversion of the timber 
which changes the rights of the 
heirs of the grantor after the deeds 
are set aside.—Williamson v. Lowe, 
241 S.W. 333, 19i5 Ky. 32. 

90. Ky.—Patton v. Lucy, 148 S.W. 
'2d 1039, 285 Ky. 694—Cheatham v. 
Head, 263 S.W. 622, 203 Ky. 489. 

91. Ky.—Cheatham v. Head, supra. 

98. Ky.—^Bell County Land & Coal 
Co. V. Moss, 97 S.W. 354, 30 Ky. 
L. 6. 

93. Ga—^Pope V. Barnett, 1'63 SE. 
517, 45 GaJlpp. 69. 

Ky.—Napier v. Baker, 32 S.W.2d 49, 
235 ICy. 724—Wakenva Coal Co. v. 
Johnson, 28 S.W.2d 737, 234 Ky. 
658. 

Mich—Wade v. Day, 205 N.W. 225, 
232 Mich. 458. 

Pa—^First Nat. Bank of Everett v. 
Moms, 11 PaDist. 6b Co. 649— 
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Searle v. Aylesworth, 5 PaDist. 
& Co. 691. 

18 C.J. p 349 note 7—38 C.J. p 154 
note 87—50 C.J. p 770 note 41. 

94. Tex—West Lumber Co. v. B- 
C. Cummings Export Co, Civ.App., 
196 S.W. 646. 

38 C J. p 155 note 88. 

95. Pa—^Havens v. Pearson, 6 A.2d 
84, 334 Pa. 570, 122 A,LR. 512. 
Test in determining whether con¬ 
tract for sale of standing timber 
to be cut and removed was intended 
as a sale of personal property or as 

I a sale of land is, considering nature 
and extent of land, number of feet 
of merchantable timber, and time 
given for removal, whether vendor 
intended vendee to have an interest 
in the standing timber as land, or 
whether he contemplated a removal 
within a time reasonably necessai'y 
therefor; in the latter case the ven¬ 
dee has a chattel interest—Havens 
V. Pearson, supra. 

96L Pa—Havens v. Pearson, supra. 

97. Vt—^Fairbanks v Stowe, 74 A. 
1006, 83 Vt. 155, 138 Am.S.R. 1071. 

38 C.J p 154 note 86. 

When, interest passes 
A contract for the sale of standing 
wood, to be cut and carried awav 
by the vendee, is to be construed as 
passing only an interest in the trees, 
when they are severed from the free¬ 
hold; they then pass to the vendee 
as personal property.—^Hanifin v. C 
& B Const. Co.. 48 N.E.2d 913, 313 
Mass. 651—38 C.J. p 154 note 86 [a]. 

98. Ga.—^Lovelace-Eubanks Lumber 
Co. v. Brown, 143 SLE. 484, 38 Ga. 
App. 223. 

afeseoutozy sale 

Contract for sale of standing tim¬ 
ber, to be presently severed * and 
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§ 12. -Requisites and Validity of Deeds 

and Contracts for Sale 

a. In general 

b. Description of land and timber 

c. Recording 

a. In Gteneral 

Where a sale of timber Is considered a sale of an 
interest in land, the conveyance must be executed m 
accordance with the requirements pertaining to real 
property. 

General rules as to the requisites and validity of 
contracts apply in the case of a contract for the 
sale of timber.9® Where the sale is considered a 
sale of an interest in the land, the requisites and 
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validity of deeds and contracts relating thereto are 
governed by laws applicable to that species of prop- 
erty.i However, where a sale of timber is consid¬ 
ered a sale of chattels, a contract of sale may be 
sufficient to transfer title although not executed in 
accordance with requirements pertaining to real 
property,^ and a parol contract of sale may be valid, 
as discussed in Frauds, Statute of § 75. 

The imposition of terms made unlawful by stat¬ 
ute may not invalidate a timber deed.^ The invalid¬ 
ity of part of a contract of sale which is severable 
from the remainder does not invalidate the entire 
contract.^ 

Supplementary agreements. Where the contract 


converted into personalty before ti¬ 
tle passes to purchaser, is execu¬ 
tory sale of personalty, not of “in¬ 
terest In land."—^Pope v Barnett, 163 
S.B. 517. 45 GaApp. 59. 
pnrdiase after onttinflr 
Contract obligating* buyer to cut. 
remove, and purchase timber was 
"contract for sale of personalty.”— 
State Finance Go. v. Hamacher, 17 
P.2d 610, 171 Wash. 15. 

99. La.—Callaghan v. Natalbany 
Lumber Co., 126 So. 634. 13 La. 
App. 253. 

38 C J. p 155 note 90. 

BelliiltesLeBs of oontract 
Wash.—Russell v. Mutual Lumber 
Co.. 236 P. 96. 134 Wash. 508. 
SuHtoleaoy of conslderatioii 
Ky.—Vinalrd v- Bodkin’s Adm'x, 72 
S.W.2d 707. 254 Ky. 841. 

38 CJr. p 165 note 90 M. 

PUag of pzioe 

La.—Andrus v. Bunlce Band Mill Co.. 

169 So. 449, 185 La. 403. 

38 CJ. p 155 note 90 [b]. 
imtnality 

Ala.—Stark & Oldham Bros. Lumber 
Co. V. Burford. 109 So. 148. 215 
Ala. 68. 

La.—aeveland v. Hill. 117 So. 808, 
166 La. 724. 

Matnal ulstalce 

Where purchaser of timber on a 
tract of land, "containing 423 acres, 
more or less ” but within indicated 
boundaries, was familiar with bound¬ 
aries, had gone over the land many 
times, made its own measurement of 
amount of timber, and vendors in¬ 
tended to seU only the timber within 
the defined boundaries, purchaser 
was not entitled to reformation of 
contract or abatement of purchase 
price on ground of mutual mistake 
as to shortage in acreage.—Galliher 
& Huguely v. FMUier, 26 S.H2d 65, 
181 Va. 760. 

Contraot of sale held Shown 
OkL—Schoene v. Hicks, 23 P.2d 170, 
162 Okl. 294. 


Sale held not oonsummated 
La.—Callaghan v Natalbany Lumber 
Co, 126 So. 534. 13 L»a.App. 253. 

I. TJ S.—Gilford V. Ward Rue Lum¬ 
ber Co.. DC.Va, 17 PSupp. 481. 
Ala—Corpus Juris cited in Ray v. 
Hilman, 157 So. 676, 678, 229 Ala. 
424. 

Ga—Smith v. Alexander & Bland, 
148 SB. 98. 168 Ga. 382 
Mo—Gibson v. St. Joseph Lead Co., 

102 S.W.2d 152, 232 Mo.App 234. 
N.C.—Westmoreland v. Liowe, 35 S. 

B.2d 613, 225 N.a 553. 

38 O.J. p 155 note 90. 

Mature of Instrument 
A written instrument conveying 
timber with the right to remove it 
within a specified time is a "deed” 
—^Reeves v. Walker, 294 S-W. 183, 
219 Ky. 615. 

Belivery is essential to passing of 
title to standing timber by deed.— 
Boy V. Scott, 28 S.B.2d 107, 197 Ga. 
138. 

Seal 

(1) In some jurisdictions It has 
been held that a conveyance of 
standing timber must be under seal. 
N.C.—Chandler v. Cameron, 41 S.B. 

2d 763. 227 N.C. 233. 

Yt.—'Button V. Davis, 15'6 A. 581, 

103 Vt. 450. 

88 C.J. p 155 note 90 [d]. 

(2) However, a written Instrument 
providing for sale of timber was 
held to pass equitable title thereto, 
notwithstanding instrument bore no 
seal.—Jones v. Gibson, 188 S.B. 778, 
118 W.Va. 66. 

(3) It has also been held that a 
timber deed, even though not valid 
as a conveyance for want of a seal, 
would be valid as a contract to con¬ 
vey. enforceable in equity, against 
owner executing it and those claim¬ 
ing under the owner by a conveyance 
subsequently recorded;—Chandler v. 
Cameron, supra. 

EOgnature 

(1) Under some statutes title to 
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standing timber for which the pur^ 
chaser has immediately paid a cash 
consideration is not affected by hia 
failure to sign the deed to it.—Da¬ 
vis Broa Lumber Co. v. Smitherman, 
100 So. 785. 156 Leu 607—3g aj. p 

155 note 90 [c]. 

(2) Agreement with respect to 
boundary Ime not signed by defend¬ 
ant's grantor, but only by plaintiff, 
could not Invalidate sale of timber 
already made to defendant or reduce 
quantity of land included in grant. 
—State Line Lumber Co. v. Shults, 
40 S.W..2d 999, 184 Ark. 179. 

Attestation, and acknowledgment 

(1) In some Jurisdictions it has 
been held that a conveyance of 
standing timber must be attested 
and acknowledged.—^Dutton v. Davis, 

156 A. 531, 103 Vt. 450—38 aj. p 165 
note 90 [ej. 

(2) Rights obtained by one under 
contract for sale of standing timber, 
not witnessed or acknowledged, are 
equitable.—^May v. Lowery, 107 So. 
67, 214 Ala. 230. 

Sale of unbraaded timber held valid 
Tenn.—Roysdon v. Choate, 16 Tenn. 
App. 295. 

2. N.T.—Church v. Groasi, 207 N. 
T.S. 106, 124 Misc. 192. 

Bequlaitea of writing 

Sale of specified standing timber 
to be removed within two years re¬ 
serving tops and limbs to seller, 
evidenced by written receipt, was 
not grant of freehold estate trans¬ 
ferable only by writing subscribed 
and acknowledged or attested ac¬ 
cording to statute pertaining to real 
property.—Church v. Grossi, supra. 

3. S.C.—^Flagler v. Atlantic Coast 
Lumber Corp., 71 SB. 849. 89 S.C. 
328. 

38 C.J. p 156 note 98. 

4. Ark.—Little Red River Levee 
Dist. No. 2 V. Moore, 126 S.W.2d 
605, 197 Ark. 945. 
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docs not provide how or to what place the timber 
shall be removed, but the place is afterward deter¬ 
mined by the parties, the location established be¬ 
comes binding on the parties as though fixed in the 
contract in the first instance.^ 

b. Description of Land and Timber 

A timber deed or contract must contain a sufficient 
description of the land on which the timber is standing 
and of the kind and amount of timber included in the 
conveyance 

A timber deed or contract must contain a de¬ 
scription of the land on which the timber is stand¬ 
ing® sufficient to identify the land,^ since otherwise 
the deed or contract generally will be held void for 
uncertainty.® However, any description which is 
sufficient to enable the parties to identify the prop¬ 
erty will satisfy the requirements of the rule.® 
Where the identity of the trees conveyed is shown 
beyond doubt by their description in the deed, an 
erroneous description of the land on which they 
stand will be disregarded.^® One who purchases 
timber lands with full knowledge that the owner¬ 
ship of the timber was in another cannot attack 
the timber deed as too indefinite to transfer the 
property.il 

Timber. As a rule, the kind and amount of tim¬ 
ber should be described and set forth in the deed 
or contract conveying it.i2 Where it would be im¬ 
possible for any person to take the conveyance and 
from it locate the timber, the conveyance is void.i® 
However, if there is a sufficient basis for identifi¬ 


cation, the requirements as to certainty of descrip¬ 
tion are satisfied.!^ Title to trees passes under a 
conveyance identifying and designating particular 
marked trees.i® 

c. Becording 

In some jurisdictions a conveyance of standing tim¬ 
ber must be recorded. 

In jurisdictions where a conveyance of standing 
timber is considered a conveyance of an interest in 
land, if the statutes require conveyances of real es¬ 
tate to be recorded it is essential that a conveyance 
of standing timber be recorded,!® and the record 
constitutes constructive notice from the time the 
instrument is filed for record,!*^ not only of the ex¬ 
istence of the conveyance,!® but also as to an ex¬ 
tension of time by mutual agreement for removing 
the timber ;i® and the record may be used for the 
purpose of proving the sale, and as prima facie evi¬ 
dence of the execution of the instrument.®® Howev¬ 
er, a contract passing possession and title to stand¬ 
ing timber on conversion into lumber is an execu¬ 
tory sale of personalty, and not of an interest in 
land, with respect lo the necessity of recording.®! 

A sale of standing timber, when a sale of an in¬ 
terest in land, is not within a statute requiring the 
recording of sales of personal property in order to 
make them valid as against third persons,®® nor is 
a sale of standing timber within the requirements 
of a statute making it necessary to record mortgag¬ 
es and other instruments affecting the ownership of 


5. Or.—^Borina Lumber Co. v. Roots, 
90 P. 487, 49 Or. 669. 
e. Ga.—Clarke v. Stowe, 64 S-B. 786, 
132 Ga. 621. 

38 C J. p 155 note 2. 

7. W.Va.—Hardingr v. Jenninas, 70 
S.B. 1. 68 W.Va. 354. 

8. Tex.—^Adams v. Hughes, Civ. 
App., 140 S.W. 1168. 

9. Ga—^A. C. Alexander Lumber Co. 
V. Basrley, 191 S.B. 446, 164 Ga 
352—Shiver v. Young:* 144 S K 129, 
38 Ga.App. 409. 

W.Va—Jones v. Gibson, 1$8 SB. 773, 
118 W.Va 66. 

38 C J. p 156 note 5. 

10. ICy—Day v. Asher, 132 SW 
1035. 141 Ky 468. 

11. La —^Davenport v Sterl ng: 

Lumber Co, 87 So 747, 148 La 
785. 

12. Mo.—^Watson v. Gross, 87 S.W. 
104, 112 Mo.App. 615. 

88 aj. p 156 note 8. 

13. Miss —Gilehnst-Fordney Co. v. 
Thigrpen, 74 So. 823, 114 Miss. 182. 

14i Ky—^Fordson Coal Co. ▼. Gar- 
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rard, 126 S.W.2d 977, 277 Ky. 218, 
121 A.LR. 841. 

38 C J. p 156 note 10. 

XSffeot of lapse of time 
Where deed conveying: standing: 
timber described trees by kind and 
dimension, description was not so 
uncertain as to render trees incapa¬ 
ble of identification notwithstanding: 
over twenty years had elapsed since 
description was made—^Fordson Coal 
Co. V Garrard, 125 SW2d 977, 277 
Ky. 218, 121 ALB. 841. 

15. Ky —^McLemore v. Knott Coal 
Corporation, 263 S.W. 365, 203 Ky 
833. 

16. Ark.—Jones v. Vaugrhan, 41 S W. 
2d 986, 184 Ark. 174. 

Tex—Grog:an-Cochran Lumber Co. v. 
McComb, Civ App., 192 S.W.2d 313, 
error refused—^MeVey v United 
Timber & Kaolin Ass’n, Civ.App., 
270 S.W. 572. 

Vt—^Dutton V. Davis, 156 A. 531, 103 
Vt. 460. 

38 C.J. p 156 note 14. 

Mortgages 

An interest In standing timber is 
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an Interest in real estate within the 
meaning of statutes relating to the 
recording and filing of real and 
chattel mortgages.—Williams v. 
Hyde, 57 N.W. 98, 98 Mich. 152. 

17. Ark —Jonesboro First Nat, 

Bank v. Glass. 195 S.W. 15, 128 
Ark. 678. 

88 C.J. p 156 note 15. 

18. Ark.—Jonesboro First Nat 

Bank v. Glass, 195 S.W. 15, 128 
Ark. 678. 

La.—^Davenport v. Sterling Lumber 
Co., 87 So. 747, 148 X.a. 785. 

19- Ark.—Jonesboro First Nat. 

Bank v. Glass, 195 S.W. 15. 128 
Ark. 578. 

20. Mich.—^Mee v. Benedict, 57 N.W. 
175, 98 Mich. 260, 89 Am.S.B. 543, 
22 LB.A. 641. 

21. Ga.—^Lovelace-Bubanks Lumber 
Co. V. Brown, 143 5.B. 434, 38 Ga. 
App. 223. 

22. Wis.—^Mississippi Blver Log¬ 

ging Co. V. Miller, 85 N.W. 193, 109 
Wis. 77. 

38 O.J. P 156 note 20. 
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any mark of logs.®* Although an unrecorded con¬ 
veyance of standing timber is of no effect as to third 
persons, it is nevertheless binding on the seller.®* 

§ 13. -Construction and Operation of 

Deed and Contracts for Sale in Gen¬ 
eral 

A contract for the sale of timber governs the rights 
of the parties and ordinarily the grantee under a deed 
or contract takes a fee simpie estate In the trees and 
timber, without beneficiai interest in the iand itself. 
A deed or contract should be construed in accordance 
with the Intention of the parties as gathered from the 
entire instrument. 

Rules relating to construction and operation of 


deeds or contracts, as the case may be, apply to 
deeds or contracts for the sale of standing timber.^^ 
The contract governs the rights of the parties,*6 as 
with respect to the location of boundaries,^7 the 
price to be paid,®* retention of title until payment,®* 
liability for taxes,®* conditions precedent to cut¬ 
ting,®! and the manner of logging.®® So the rights 
of the grantee in a conveyance of standing timber 
must be tested by the terms of his deed from the 
grantor, and he cannot gain any additional rights in 
subsequent reservations of timber made by the gran¬ 
tor in his conveyance of the land to other parties.®® 

Ordinarily a contract of sale of timber creates the 
relation of vendor and vendee,®^ and the vendee be- 


sa. Wis.—^Bunn v. Valley Lumber 
Co., 8 X.W. 232, 51 Wis. 376. 

34, La—LcLke End Lumber Co. v. 
Walker, 99 Bo 698. 155 La 783. 

Subseguant pnzCluMier 
A purchaser of land at tax sale 
and one to whom he sold timber 
thereon within two years after tax 
sale, but before recordingr of timber 
deed, executed by ongrinal owner to 
another prior to such sale, were not 
subseguent purchasers for valuable 
consideration, without actual notice 
of such deed, within statute declar¬ 
ing: unrecorded deeds Invalid against 
such purchasers, as neither tax-sale 
purchaser nor his vendee was subse¬ 
quent purchaser from landowner and 
each was mere holder of tax certifi¬ 
cate.—^Brewer v Fletcher, Ark., 194 
S.W.2d 668. 

36. Ala.—^Dean v Coosa County 
Lumber Co, 167 So 666, 23*2 Ala. 
177—Walker v. W. T. Smith Lum¬ 
ber Co., 146 So. 572, 226 Ala. 65— 
Henry v. White, 118 So. 174, 218 
Ala. 175. 

Ark—Trulock v. Paul. 288 S.W. 916. 
172 Ark. 471. 

Ga.—^Norman v. Ray, 129 S E. 796, 84 
GaApp. 38€. 

Ky.—Vinaird v. Bodkin's Adm*x, 72 
S.W2d 707, 254 Ey. 841. 

Or.—Reid v. Kier, 162 P2d 417, 175 
Or. 192—Comstock Mfg. Co. v. 
Schiffmann, 234 P. 293, 113 Or. 677. 
Tenn.—^Burchfield v. Hodges, App., 
197 S.WJ2d 816. 

Tex.—Cobb-Holman Lumber Co. v. 
.Llechty, Com App, 41 S.W2d 18— 
Texas Creosoting Co. v. Sims, Civ. 
App., 81 S.W.2d 656, error refused 
—^Bering Mf g. Co. v. W. T. Carter 
& Bro, Civ.App. 266 SW. 206, 
agreed judgment entered. Com. 
App., 278 S.W. 182. 

Wash.—McCush v. Whatcom Timber 
Co., 24*6 P. 933, 139 Wash. 314, cer^ 
tiorari demed Tubhs v State of 
Washington, 47 S.Ct. 242, 273 TJ.S. 
732, 71 LuEd. 864. 

38 O J. p 167 note 25. 


I Joist contract 

Vt—^McDurfee v. Buck. 174 A. 679, 
106 Vt 334. 

Seed lield to pass ifood title 
Ky—Keesee v. Smith, 159 S.W 2d 
56, 289 Ey. 609. 

36. Ala—Wilkes v. Teague, 140 So. 
347. 224 Ala 283. 

Necessity of accepting tender of 
deed 

S C.—Graham v. Goforth, 167 S.E. 

404. 168 S a 203. 

Breach of contract 
Ark.-—Trulock v. Paul. 288 S.W. 916, 
172 Ark. 471 

Contract hSM Indivisible 
Ga.—Pope V Barnett 177 S.B. 368, 
60 GaA.pp. 199. 

Sale by acre or in gvoss 
Ala.—^Ackley v. Hunter, 46 So. 909, 
154 Ala 416. 

Tenn—Shaw v. Osteen, 10 Tenn.App. 
662. 

Va—E lam v. Ford, 134 S.B. 670, 145 
Va 536 

Varying stipulations 
Contracts for sale of standing tim¬ 
ber, with varying stipulations as to 
price and as to time in which timber 
should be removed, constitute sales. 
—^Andrus v. Eunice Band Mill Co., 
169 So. 449, 185 La. 403. 

Bight of revocation 

Contract which obligated seller of 
timber to pay taxes and reserved in 
seller contingent right of revocation 
was held not to effect immediate 
sale—^Peavy-Wilson Lumber Co. v. 
Commissioner of Internal Revenue, 
C.C.A.LA, 61 F.2d 163, reversed on 
other grounds 63 S.Ct 494, 286 US 
524, 76 L.Ed. 1267, decision conform¬ 
ed to, C.C.A., Comnussioner of In¬ 
ternal Revenue v. Peavy-Wilson 
Lumber Co, 61 F.2d 1022, Commis¬ 
sioner of Internal Revenue y. Peavy- 
Moore Lumber Co., 61 F.2d 1023 and 
Commissioner of mtemal Revenue v. 
Peavy-Byrnes Lumber Co„ 61 F.2d 
1023. 

37. Ga.—H. CS, Hower Lumber Co. v. 
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Gorsuch, 192 S.E. 76, 55 GaApp. 
659. 

18 C.J. p 277 note 88 [c] (1)—38 C. 

J. p 157 note 25 [ej. 

38. AIa —Wilkes v. Teague, 140 So 
347, 224 AlA 283. 

Or.—Hardin v l>imension Lumber 
Co., 18 P.2d 602, 140 Or. 385. 

88 C.J. p 157 note 25 [b]. 

89. Me.—Amey v. Augrusta Lumber 
Co, 348 A. 687, 128 Me. 472. 

80. U S,—Peavy-Byrnes Lumber Co. 
V. Long-Bell Lumber Go., CC.A 
La, 150 F 2d 49 

Ark.—Standard Shingle Co v. Berry, 
271 S.W. 969, 168 Ark 9:33. 

La—^A ndrus v. Eunice Band Mill Co., 
182 So. 127, 190 La 141 
Miss—^J. M, Jones Lumber Co. v. 
Homochltto Desirelopment Co., 141 
So. 589, 163 Miss. 305. 

31. Miss—J, M. Grifiin Co v. Jer- 
nigan, 154 So. 342. 170 Miss. 343. 

38. Wash —^McCush v. Whatcom 
Timber Co., 246 P. 933, 139 Wash. 
314. certiorari denied Tubbs v 
State of Washington. 47 S.Ct 242, 
273 U.S 732, 71 L.Ed. 864. 
CompletioiL of ontttiig on any tract 
A provision in a deed to timber 
that cutting on any tract shall be 
completed before beglnmng cutting 
on another tract has been held a re¬ 
strictive covenant for the benefit of 
the estate reserved by the grrantor 
and not a condition subsequent; such 
a provision requires substantial as 
distinguished Arom casual or spora¬ 
dic cutting.—Walker v. W. T. Smith 
Lumber Co., 145 So. 672, 226 AIa 
65 

Btimber of outtlngrs 
AIa—L owery v. May, 104 So. 5, 218 
Ala 66 

SiS C.J. p 157 note 25 [f] 

33. Ark—^Polzin v. Beene, 189 S.W. 
654, 126 Ark. 46. 

3A Fla—Standard Lumber Co, v 
Florida Industrial Co, 141 So. 729, 
106 Fla 884, certiorari denied 63 
S.Ct. 622, 289 U.S. 723, 77 L.Ed 
1474. 
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comes the beneficial owner of the timber, even 
though he has not paid the whole purchase price 
for it, while the vendor holds the title thereof as 
trustee to be conveyed to the vendee on his com¬ 
pliance with the terms of the contract.®® So an in¬ 
strument conveying timber giving the grantee an 
option to pay the balance due on a later date and 
providing for forfeiture of the first payment if the 
grantee fails to complete payment has been con¬ 
strued as a present conveyance of an estate in fee 
on a condition subsequent.®® Where the intention 
to make time of the essence of a contract to pur¬ 
chase and log growing timber is unmistakably ap¬ 
parent, the contract will take effect according to 
its terms and be binding in equity as well as at 

law.®7 

A grantee of timber under an ordinary deed with¬ 
out conditions or limitations takes a fee simple es¬ 
tate in the trees and timber, and in as much of the 
land as is necessary to sustain the timber, with the 
right at any time to enter and remove the timber, 
even though the grant, limiting the time for removal, 
conveys but a defeasible fee.®® However, the pur¬ 
chaser takes no beneficial interest in the land itself 
and acquires only a right of entry on the land dur¬ 
ing the time specified in the contract for the cutting 
and removing of the timber.®® 

Rules of construction. In construing a timber 
deed or contract, the intention of the parties should 


S 14 

be ascertained and enforced.^® The intention of 
the parties should be gathered from the entire in- 
strument,4i and each part given effect if any mean¬ 
ing can be given to it consistent with other words 
and parts.^® The court will take account of 
changed conditions and the respective interests of 
the parties in the subject of the contract.^® 

In case of ambiguity, the contract should be con¬ 
strued in accord with established rules of construc¬ 
tion.^^ It has been held that the construction most 
favorable to the vendee must prevail,®® but it has 
also been held that a contract prepared by the gran¬ 
tee and forwarded to the grantor for execution is 
to be construed most strongly against the grantee.®® 
Evidence of the surrounding circumstances is ad¬ 
missible to resolve any ambiguity,®7 but if the terms 
of the deed are not ambiguous it should be con¬ 
strued without the aid of testimony aliunde.®® A 
practical construction put on a contract by a party 
thereto may be conclusive against him,®® as on the 
question of what timber was actually sold.®® 

§ 14. -Executed and Executory Con¬ 

tracts 

Whether a contract for the sale of standing timber Is 
to be construed as executed or executory depends on 
the intention of the parties as shown by the language 
used and by a proper construction of the contract as a 
whole. 

In accordance with general rules, whether a con- 


35. Fla.—Standard Lumber Co. v. 
Florida Industrial Co, supra. 

36. Ala.—Cunnlnerbam v. House, 103 
fio. 578, 212 Ala. 557. 

37. Or.—•Williams v. Barbee, 106 P. 
3d 1033, 165 Or. 260. 

38. Ala.—Henry v White, 118 So. 
174, 218 Ala. 175. 

Miss.—Smith v. Salmen Brick & 
Lumber Co. 118 So. 179, 151 Miss. 
329. 

S.C.—A. C. Tuxhury Lumber Co. v. 
Byrd, 127 S.F. 267, 131 SC. 32. 

39. Fla.—^Roux V. Houk, 138 So. 853, 
101 Fla. 64. 

40. Ky.—^Ream v. Fugate, 97 S.W.2d 
11, 265 Ky 463. 

Tex.—Smith v. Jasper County Lum¬ 
ber Co., 76 S.W.2d 605, 124 Tex. 
156. 

38 C.J. p 157 note 26. 

41. T7S—Colleton Mercantile & 

Mfg Co. V Gruber, DC.S.C., 7 F. i 
2d 689. 

Ala.—Stark & Oldham Bros. Lumber 
Co. y. Burford, 109 So. 148, 215 
Ala. 68. 

B:y.—Ream v Fugate. 97 S.W.2d 11, 
365 Ky. 463. 

38 C.J. p 157 note 27. 


fiitsxUiMtlon 

Where contract for the sale of 
timber to stave mill was modified 
by interlineation in ink, interlinea¬ 
tion prevailed over original type¬ 
written contract —Boggs Stave & 
Lumber Co. v. Pennington, 145 S.W. 
2d 56, 284 Ky. 465. 

Sabendnm claiiss 

While word ‘Torever" in haben¬ 
dum clause m deed to timber with 
right of way is of strong signifi¬ 
cance, yet habendum clause must be 
read in light of context.—^Hay v. 
Chehalis Mill Co., 19 P.2d 397, 172 
Wash. 102. 

Assumption, of note 

Grantee’s assumption of and 
agreement to pay vendor’s lien note 
on land must be construed with oth¬ 
er relevant provisions of timber 
deed —Cobb-Holman Lumber Co. v. 
Liechty, Com.App., 41 S.W..2d 18. 

Oral agreemeiLt arising by impli¬ 
cation from conduct of parties con¬ 
ferred no greater nght than written 
logging contract granting undisturb¬ 
ed access.—Coquille Mill & Tug Co. 
V. Robert Dollar Co., 285 P. 244, 132 
Or. 453. 


Grooms, 16 S.K.2d 816, 198 S.C. 
118. 

38 C.J. p 157 note 28. 

43- Ala.—Lowery v. May, 104 So. 5, 
213 Ala. 66. 

44b Ky.—^Ream v. Fugate, 97 S.W 
2d 11. 265 Ky. 463. 

45. Tex—Cammack v. R-L Lumber 
Co, Civ.App., 3518 S.W.. 488. 

46. Ala.—Williams v. Johns-Carroll 
Lumber Co., 192 So. 278, 238 Ala 
536. 

47- Ark.—Burbndge r. Arkansas 
Lumber Co., 178 S.W. 304, 118 
Ark. 94. 

Tenn.—New River Lumber Co. v. 
Blue Ridge Lumber Co., 240 S.W. 
763, 146 Tenn. 181. 

48. Ark.—Burbridge v. Arkansas 
Lumber Ca, 178 S.W. 304, 118 
Ark. 94. 

49. La.—Taylor v. Southland Lum¬ 
ber Co., 110 So. 746, 162 La. 535. 

50. Or.—^Roots v. Boring Junction 
Lumber Co.. 93 P. 811, 50 Or. 298, 
rehearing denied 94 P. 182, 50 Or. 
298. 

S.C.— Corpus Juris guoted in Holly 
Hill Lumber Co. v. Grooms, 16 
S.H3d 816, 828, 193 8,0. 118. 


42. S.C.—^Holly HiU Lumber Co v. 
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§ IS 

tract for the sale of standing timber is to be con¬ 
strued as executed®! or executory®^ depends on the 
intention of the parties as shown by the language 
used and by a proper construction of the contract 
as a whole in tlae light of the surrounding circum¬ 
stances. A contract for the sale of all timber on a 
designated tract of land is not executory on the part 
of the seller as he has nothing to perform except 
to permit the vendee to enter and remove the tim¬ 
ber.®® 

§ 15 . -Covenants and Warranties 

A deed or contract for the sale of timber may be 
subject to covenants and warranties as with respect 
to the quantity of timber sold and the vendor's title. 

General rules as to the construction and opera¬ 
tion of covenants and warranties in deeds or con¬ 
tracts apply in the case of covenants and warran¬ 


ties contained in convejrances of timber by deed or 
contract of sale.®^ While it is competent for one 
selling standing timber to warrant the amount 
sold,®® and on breach of such warranty the pur¬ 
chaser may recover the damages resulting from the 
breach,®® a warranty of quantity ordinarily is not 
implied, but must be inserted in the contract or 
deed,®^ and representations as to the amount of 
timber do not constitute a warranty where the par¬ 
ties deal with each other at arm’s length and the 
vendee is given full opportunity for thorough in¬ 
vestigation.®® A sale of all the merchantable tim¬ 
ber on a designated number of acres of land at so 
much per acre does not imply a wa r r anty of quan¬ 
tity per acre or quantity on any particular tract®® 

Warranty of title. Where a sale of standing 
timber is a sale of realty, it has been held that 


51. Ala.—^Baskett Lumber & Mfsr. 

Go. V. Oravlee, 73 So. 291, 16 Ala. 

App. 359. 

38 C J p 158 note 40. 

Squltable title 

Purchaser who has paid the full 
consideration for timber under con¬ 
tract providing: for conveyance of 
the timber absolutely, or as inter¬ 
est in land itself, without limita¬ 
tion as to time of removal, has equi¬ 
table title .—Bering Mfg Co. v. W. 
T. Carter & Bro., Ten Civ App, S65 
SW. 205, agreed Judgment entered, 
ConuApp., 278 S.W. 182. 

52. Ga.—^Pope v, Barnett, 163 S.B. 

617, 45 Ga.App. 59. 

38 CLJ. p 153 note 41. 

Titls heaid not to pass imniediately 

(1) Generally.—^Massee & Felton 
Lumber Co. v. Macon Cooperag^e 
Co., 163 SE. 896, 44 Ga.App. 590— 
38 C.J. p 158 note 41 [a]. 

<2) Under contract g'ivingr pur¬ 
chaser rigrht to cut and remove tim¬ 
ber, payment to be made only for 
timber cut and providing that at end 
of a specified number of years un¬ 
der stated conditions vendors could 
cut and remove remaining timber, 
sales of timber were accomplished 
only as timber was cut and removed, 
—^Brown v. Commissioner of Inters 
nal Revenue, C-CAL-Tez., 69 F.2d 863, 
certiorari denied 55 S Ct. 91, 293 U.S 
679, 79 LEd 676. 

(8) An oral or unsealed contract 
of sale of standing timber to be cut 
and removed by the purchaser pass¬ 
es no title to the timber but is an 
executory contract to sell the tim¬ 
ber as personal property as and 
when it shall thereafter be severed. 
—^Pope V. Barnett, 177 SE. 358, 50 
Ga.App. 199—38 C.J. p 158 note 41 
EbJ. 

Effeet of entry 

Purchaser required to cut timber 
before acquiring possession or title 


did not acquire right to sell lum¬ 
ber by entering on premises.—^Love- 
lace-Bubanks Lumber Co. v. Brown, 
143 S.E. 434, 318 GaJLpp 223. 

Zmplled 4 ^ ^ 

A letter stating that defendants 
sold merchantable timber on cer¬ 
tain tract, and that privilege of 
logging was given, although not a 
deed of conveyance, constituted a 
contzuct for sale of standing timber, 
and contained an implied undertak¬ 
ing to make good title to timber.— 
Walton Land & Timber Co. v. Long, 
185 So. 839, 135 Fla 843. 
sa. N’.H.—George W. Blanchard & 
Sons Co. V. American * Realty Co., 
116, A. 4, 80 K.H. 161. 

Ala—Toung^erman - Resmolds 
Hardwood Co. v. Hicks, 181 So. Ill, 
236 Ala. 138 

Tex.—^Bevil v. Kirby Lumber Co, 
CivA^p., 58 S.W.2d 843. 

Covenant and not condition 
Provision in timber deeds for gran¬ 
tee’s prompt payment of taxes an 
consideration for deeds was a cove¬ 
nant, not ground of forfeiture, in ab¬ 
sence of express recital of such in¬ 
tent.—Bevil V. Kirby Lumber Co., 
supra 

ITatuxa and jj^nrpose 
A covenant in a deed granting 
right to cut and remove timber, pro¬ 
viding that after purchaser had cut 
and removed ffom any subdivision 
timber of a certain kind he could not 
thereafter cut and remove any other 
timber of same kmd ffom such sub¬ 
division, was not a covenant running 
with the land, but purpose was to de¬ 
fine and preserve to grantor future 
growth of timber.—^Lowery v. May, 
104 So. 6, 213 Ala. 66. 

Breach of oovenaat not lAowa 
Ky-.—^Rice v' Penn Furniture Co., 262 
S W. 676, 203 Ky. 412. 

55. Md.—White v. Northup, 132 A 
268, 150 Md. 18. 
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Tex.—Palmetto Lumber Co. v. Gibbs, 
Civ.App, 52 S.W.3d 120, affirmed 80 
SW.2d 742, 124 Tex. 616, 102 A 
L.R. '474, motions overruled iS2 S 
W.2d 376, 124 Tex. 616, 102 AjL,R. 
482. 

SS C.J. p 168 note 44. 

Covenant as to quantity 

Statement In contract for sale of 
standing timber that tract ’’contains 
200 acres or not less than 190 acres," 
was held a covenant on TnfmmiiTir^ 
stated.—White v, Northup, 182 A. 
268, 150 Md. 18. 

Covenant held breaclmd 

Fact that lands conveyed contained 
less than half of timber specified in 
contract and deed was held a breach 
of warranty, notwithstanding words 
’’more or less."—Columbia River 
Door Co. V. Priest, 274 P. 116, 128 Or. 
369. 

56. Tex.—^Palmetto Lumber Co, v. 
Gibbs, Civ.App, 62 S.W.2d l^O, af¬ 
firmed *80 S.W.2d 742, 124 Tex. 61S. 
102 A.LR. 474, motions overruled 
82 S.W.fd 376. 124 Tex. 616, 102 A. 
L.R. 482. 

Amount ftne 

Where vendor, which had guaran¬ 
teed quantity of timber sold, ap¬ 
proved itemized statement of claimed 
shortage, and paid claim, it could not 
thereafter question amount due — 
Palmetto Lumber <^o. v. Gibbs, su¬ 
pra. , 

57. U.S.—Halsey v. MinnesotarSouth 
Carolina Land & Timber Co., C.C.A. 
S.C, 28 F.2d 720. 

Ala.—^Birmingport Lumber Co. v. 
Chickasaw Wood Products Co., 13 
'So.2d 770, 244 Ala. 34'6. 

58. Pa.—^Mahaffey v. Ferguson, 27 
A. 21, 166 Pa. 156. 

38 C.Jr. p 168 note 46. 

59- La.—Winn Parish Bank v. White 
Sulphur Lumber Co., 62 So. 907, 133 
La. 282. 
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there is no implied warranty of title®® and that 
there can be no warranty of title hy parol-®i It 
has been held, however, that a contract for the sale 
of timber may contain an Implied undertaking to 
make good title to the timber,®^ and in jurisdic¬ 
tions where a sale of standing timber for immedi¬ 
ate severance is considered a sale of chattels, dis¬ 
cussed supra § 11, an implied warranty of title at¬ 
taches on a sale of standing timber for immediate 
severance.®® Conveyances of standing timber fre¬ 
quently contain a warranty of title,®^ the effect of 
which is to give the purchaser an irrevocable right 
to take the timber unless otherwise limited by pro¬ 
visions of the conveyance.®® 

On breach of the covenant, the purchaser may 
recover the damages resulting from the breach,®® 
but equity is without power to grant relief for the 


§ 16 

breach unless the vendor is insolvent.®^ Covenants 
of warranty of title run with the land and inure to 
the benefit of any subsequent vendee®® or assignee.®® 

§ 16. -Exceptions, Reservations, and 

Conditions 

A transfer of standing timber is subject to such res¬ 
ervations and exceptions as are imposed by the grant. 

A transfer of standing timber is subject to such 
reservations and exceptions as are imposed by the 
grant,^® as with respect to reservation of timber of 
a certain size^i or waste products from the sawing 
of the timber.7® Provisions regarding payment for 
extension privileges in timber deeds are conditions 
and not covenants, since it is optional with the gran¬ 
tee whether or not the privilege will be exercised.*^® 


M'.C.—^Hardison v. Dunn. 7:5 S.E. 940, 
159 N.C. 579. 

60. N,J.—Slocum V. Seymour, 36 N. 
J.Law 13 Am R. 432. 

SS C.J. p 1*59 note 48 
Wbetber sale conveys interest in 
land or personalty see supra $ 11. 

61. Wis.—Van Doren v. Fenton, 103 
N.W. 228, 126 Wis. 147. 

62. Fla.—Walton Land & Timber 
Co. V. Long, 185 So. 839, 135 Fla. 
843. 

63. Pa.—^Younff v. Lloyd, 65 Pa. 199. 
66. U.S.—^Rust Land 6: Lumber Co 

V. Wheeler. Ark., 189 F. *321, 111 a 
C.A. 53. 

38 C.J. p 169 note 52. 

65. W.Va.—^Hardman v. Brown, 88 iS- 
B. 1016, 77 W.Va. 478. 

payment of note 

Grantor who took up outstandlns 
note agrainst timber conveyed by war¬ 
ranty deed had no claim against 
jgrrantee therefor.—^Palmetto Lumber 
Co. V. Gibbs, Tex.Civ.App., 52 S.W.2d 
120, affirmed 80 S.W.2d 742, 1*24 Tex. 
615, 102 A.LR 474, motions over¬ 
ruled 82 S.W.2d 376. 124 Tex. 615, 
102 A.LR. 482. 

Tiimltation of time for removal 
Clause in timber deed whereby ven¬ 
dors covenanted to warrant and de¬ 
fend title to timber against all law¬ 
ful clauns did not enlarge grantee's 
right 10 remove timber, and such 
right was limited to removal of tim¬ 
ber within reasonable time ftom date 
of deed.—^Kalnoski v. Carlisle Lum¬ 
ber Co.. 137 P2d 109, 17 Wash 2d 
662. 

66. La.—^Bdwaxds v. Carr, 141 So. 
388, 19 LaApp. 827. reversed on 
other grounds 144 So. 596, 176 La. 
647. 

38 C.J p 159 note 54. 

Sevezal UablUty 

Liability of sellers of timber on 
warranty to purchasers was held 
several.—^Edwards v. Carr, supra. 


Warranty not breaohed 

(1) Generally.—^H. C. Hower Lum¬ 
ber Co V. Gorsuch, 192 S.E. 76. 55 
6a.APp. 859. 

(2) Fact that certain timber had 

been conveyed to other parties, as 
shown by deed to plaintilTs grantor, 
was held not breach of warranty un¬ 
der timber deed to plaintiff which re¬ 
ferred to antecedent deed for more 
particular description.—Carter's 

Adm'r v. Qmllen, 39 S.W.2d 1012, *239 
Ky. 583. 

(3) Unmatured installments of 
drainage assessments were not lien 
on standing timber justifying pur¬ 
chaser's refusal to accept deed there¬ 
to for breach of warranty to convey 
property free of all liens and encum¬ 
brances.—^Branch v. Saunders, 141 S. 
E. 683, 195 N.C. 176. 

(4) The grantees of standing tim¬ 
ber were not entitled to recover for 
breach of covenant of seisin on 
ground that at time of the convey¬ 
ance the grantors did not own part 
of the described timber, and were not 
In possession and did not put the 
grantees in possession thereof, where 
the deed recited the intention of the 
parties to convey all timber on all 
lands withm described boundaries, 
whether or not the land was correct¬ 
ly described in the deed, and where 
the land on which the action was 
predicated was not within the de¬ 
scribed boundaries —Toungerman- 
Reynolds Hardwood Co. v Hicks, 181 
So. Ill, 286 Ala. 138. 

Wazzanty held broken 

(1) By subsequent exercise of 
right of eminent domain, where de¬ 
fendant knew before selling timber 
that condemnation proceedings 
against land were then complete, ex¬ 
cept for payment of compensation.— 
Walton Land & Timber fio. v. Long, 
185 So. 839, 135 Fla 843. 

(2) Other circumstances oonstitut- 
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ing breach of warranty see 38 C.J. p 
159 note 54 [a]. 

67. Ala—Hook v. Reform First Nat- 
Banb; 89 So. 466, 206 Ala. 321. 

6R Ky.—^Hogg T. Fraser, 70 S.W. 
291, 24 Kiy.L. 930—Asher Lumber 
Co- V. Cornett 63 S.W, 874, 23 Ky. 
U 602. 

00. Tenn.—Galloway-Pease Co. v. 
Sabin, 172 S.W. 292, 130 Tenn. 575. 

TO. Ga.—^Reynolds v. Wingate, 138 S. 
E. 666, 164 Ga. 317, followed in 
Reynolds v. Hall, 138 S.E. 670, 164 
Ga. 824. 

SxroBieoiui xedtal in deed 
Where grantors pointed out to 
grantee’s agent land to be excepted 
from conveyance of standing timber 
and it was agreed between them and 
set out in conveyance accepted by 
agent on behalf of grantee that title 
to timber on such land should not 
pass, deed conveyed no title to tim¬ 
ber thus excepted, even though it er^ 
roneously recited ownership of all 
such excepted timber in one grantor 
whereas title to part of such except¬ 
ed timber was in fact in another 
grantor.—Burchfield v. Hodges, Tenn. 
App., 197 S.W.2d 816. 

71. Ky.—^Trivette v. Consolidation 
Coal Co, 177 €.W.2d 868, 296 Ky. 
5'29 

72. Ky.—^Boggs Stave & Lumber Co. 
V Penning, 145 S.W.2d 56, 284 Ky. 
465 

Hoaperfomiaiioe by seller 

Where seller did not perform his 
agreement to remove waste as it ac¬ 
cumulated even though he knew his 
timber was being sawed, seller was 
not entitled to recover from stave 
mill for failure to get waste products 
from stave mill, reserved by him in 
the conveyance.—^Boggs Stave & 
Lumber Co. v. Pennington, supra. 

73. Va—Hall v. W. M. Ritter Lum¬ 
ber Co., 187 S.E. 503. 187 Ta. 96. 
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§ 17, -Timber Included in Deed or Con¬ 

tract of Sale 

a. In general 

b. Date for determination of dimensions 

and suitability 

a. In General 

The quantity, kind, size, or location of the timber 
■old depends on a construction of the deed or contract. 

General rules for the construction and operation 
of deeds or contracts, as the case may be, apply in 
the construction of a timber deed or contract as to 
the quantity, kind, size, or location of the timber 
sold.^^ Where the conv^ance appears on its face 
to be complete, and there is no question as to fraud, 
accident, or mistake, the question as to the quantity 
of timber induded must be determined by the court 
as a matter of interpretation, unless the conve 3 rance 
contains a latent or patent ambiguity such as renders 
parol evidence admissible with relation to such ques¬ 
tion but, where the contract for sale provides 
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the manner in whidi the quantity* of timber shall be 
determined, each party has a vested right to have it 
determined in that manner, and a court is without 
authority to make such determination, or to have it 
made otherwise.^® Whether a sale of timber is in 
gross or by the unit depends on the terms of the 
conveyance,^^ and it has been held that the rule that 
where the language of a contract for the sale of 
real estate does not plainly indicate that the sale was 
intended to be in gross it is presumed to be a sale 
per acre has no application to sales or conveyances 
of timber.^* 

In determining the kind of timber conveyed, the 
court will give consideration to surrounding cir¬ 
cumstances existing at the time the contract was 
made, the use then made ordinanly of trees severed 
from the land under a timber grant, the industrial 
enterprises then existing in the particular section 
which, by the use of timber, created a market for 
it, and the meaning and signification which the 
word "timberi* had at that time.79 A conveyance of 


TIL IT S.—CoUeton Mercantile & Mfff. 
Co. V. Gruber, D.CS.C., 7 F.2d 689 
—liuedlnahaua Iiumber Co. y. iLue- 
dlnarhaue, Q CJLWasli., 299 F. 111. 
Ala—Nettles v. Lilchtman, 162 So. 

4S0, 228 Ala. 62, 91 1465. 

Ga—MisCann Glynn Iiiimber Co., 

84 &BL2d 839. 199 Ga. 685—Reyn¬ 
olds V. Wingate, 188 SR. 666, 164 
Ge. 817, foUowed In Reynolds ▼. 
Hall, 188 BJSL 670, 164 Ga. 824. 

La.—Cooley v. Mendlaa liumber Co, 
197 So. 256, 195 La. 681—Rdenbom 
V. Avoyelles Cypress Co., 106 So. 
24. 158 La. 961. 

Md.—White V. Northup, 182 A. 268, 
150 Md. 18. 

Miss.—Sumter Lumber Co. v. Skip¬ 
per, 184 So. 886. 18S Miss. 696 
Or.—Roots V. Borina Junction Lum¬ 
ber Co., 92 P. 811, 60 Or. 29i8. re- 
hearinflf denied 94 P. 18I2, 60 Or. 
298. 

S.C—Holly Hill Lumber Co. v. 
Grooms, 16 S.R.2d 616, 198 S.a 118 
—Williams V. Atlantic Coast Lum¬ 
ber Corporation, 134 S.R. 39b, 136 
S.C. 423. 

Va.—Craddock Mfg: Co. v. Faison, 
123 SJBL 535, 188 Va 665. 

Wash—Carllsle-Pennell Lumber Co. 
V. Joe Cre4k Shlnale Co., 230 P. 425, 
131 WaeOi. 601. 

38 <U. p 159 note (TS. 

AmUgnons psovlsloa 

A timber sale contract which con¬ 
veyed all standing and fallen pine 
timber and trees was ambiguous and 
was open for proper interpretation 
In the light of all surrounding cir¬ 
cumstances.—Williams V. Johns-Car- 
roll Lumber Co, 192 So. 278, 288 Ala. 
536. 

TTss of small timbsr 

Purchaser of timber with right to 


euch small timber as it may want 
to use m constructing roads was not 
entitled to all small timber it might 
arbitrarily or unreasonably want to 
use —Williams v. Atlantic Coast 
Lumber Corporation, 184 S.R. 390, 186 
SC. 488. 

75. Ga.—McCann v. Glynn Lumber 
Co., 84 S.E.2d 839, 199 Ga. 685. 

76L TJ S.—Luedinghaus Lumber Co. 
V. Luedinghaus, C.CA.Wa8h., 299 
F. 111. 

Appralasl eg to quaatLty 
Provision of a contract for sale 
of standing timber that each party 
should appoint a cruiser to determine 
the quantity, and that in case of 
their disagreement they should ap¬ 
point a third, the finding of two to 
be binding on the parties, was not an 
agreement for arbitration, but for ap¬ 
praisal, and not revocable by either 
party.—Luedinghaus Lumber Co. v. 
Luedinghaus, supra. 

77. Ga.—Stockburger v. Brooker, 127 
S.E. 668, 88 GaJlpp. 676. 
iMlaurtsd qusufelty 
Where a contxuct for purchase of 
timber was for all of certain kinds of 
timber on a spemfled area, estimated 
quantitlee of which were stated in 
the contracts, the contract was for 
all of the spedfled timber on the 
area, and was not for, or limited by, 
such estimated quantities.—Brock v. 
U. S., 64 CtCl. 458. 

Ooavsysams la gzoss 

(1) Timber sales contract pur¬ 
porting to convey all standing and 
fallen pine timber and trees on cer- 
tam tract was construable as con¬ 
veying the timber m gross and not 
by the unit system, notwithstanding 
the timber had been estimated at a 
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Specified number of feet in corre¬ 
spondence of the parties—Williams 
V. Johns-Carroll Lumber Co., 198 So. 
278. 288 Ala 586 

(2) A sale of all white oak timber 
of piurticular class for a gross price 
was a **8ale m gross,'* and hence pur¬ 
chaser was liable for amount apeoi- 
lled regardlees of quantity of timber 
on the land —^Birmlngport Lumber 
Co V. Chickasaw Wood Products Co., 
18 Sa2d 770, 244 Ala. 346. 

"Mof or loss’’ 

Statute relating to sales of land of 
specified acreage “more or leas,’* was 
held applicable to sale of sawmill 
timber on tract of land containing 
“approximately 100 acres in timber." 
—Stockburger v. Brooker, 127 S.E. 
663, 88 Ga.App. 676 
7BL Va—Galhher & Huguely v. STa- 

her, 26 S.B.2d 65, 181 Va 760. 

7% La.—Cooley v. Meridian Lumber 

Co., 197 So 266, 195 La. 631. 
OoBitenpozaBLeous Jndimsil 

Where timber deed conveying “all 
the timber of every description now 
down, Btandmg or growing*' on land 
described was executed shortly after 
supreme court's approval of certain 
definitions of word “timber," drafts¬ 
men of deed would be presumed to 
bave prepared deed with definition 
approved by supreme court in mind 
—Overby v. Burnham, 200 So. 591, 
190 Miss. 486 
Bastness of puoliaser 

In determining whether the word 
“timber,'* as used in a contract for 
the sale thereof, was intended to in¬ 
clude trees of a limited diameter, the 
court may properly take Into consid¬ 
eration the fiact that the purchaser 
was engaged in the busmeaa of fur- 
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growing or standing timber ordinarily conveys only 
live timber and not dead timber lying on the land 
at the date of the grant*® Where the number of 
trees sold is designated, it may prevail over a des¬ 
ignation of certain kinds of trees.*^ 

Titnbcr for parHcidar purposes, A conveyance of 
timber for a particular purpose includes only that 
suitable for such purpose,** although when cut the 
buyer may use it as he sees fit** 

Merchantability, "Merchantable timber,” "mer- 
<diantable lumber,” or "merchantable logs,” as used 
in timber deeds or contracts has a certain, definite 
meaning ascertainable by rules of construction.*^ 
As discussed infra subdivision b of this section, mer¬ 


chantability of timber is determined by the stand¬ 
ard in use at the time the deed is executed in the 
absence of anything in the conveyance to show a 
contrary intention. It includes timber ordinarily 
used for sale or manufacture in the particular lo¬ 
cality.** 

All parts of trees. Conveyances of standing tim¬ 
ber give the purdiaser a right to all parts of the 
trees in addition to the bodies to be manufactured.** 

Timber of designated size. Where the convey¬ 
ance is of timber of a designated size, there is no 
right to cut timber of lesser dimensions-*^ How¬ 
ever, if the conveyance is of timber of a designated 
size "and over,” the purchaser may cut timber of 


jiisliinz mine props, in whlcli busi¬ 
ness smaller sizes are used.—Cassel¬ 
berry V Stair, 84 Pa-lMst. & Co. 72. 

Tartloiilar j^vlslons oourtned 

(1) Generally.—Oram v Hoeflinz, 
138 P8d 882, 66 Oal.App 2d 396. 

(2) Under deed conveying “All the 
timber of each and every kind situ¬ 
ated'* upon certain land, vendor con¬ 
veyed all the trees which were at 
time of execution of deed considered 
to be “timber'* as term is used by 
those engaged In the timber business. 
—Nabors v. Weaver Bros Lumber 
*Ck>M 200 So. 827, 197 La 81. 

(3) Timber sale contract purport¬ 
ing to convey aU standing and fallen 
pine timber and trees of every kind 
and description located on certain 
tract was construable as conveying 
only pine timber of size and charac¬ 
ter as stated in prior negotiations be¬ 
tween the parties which resulted in 
-the contract.—Williams v. Johna- 
CarroU Lumber Oo., T92 So. 878, 888 
JJa. 636. 

(4) Conveyance of all “timber and 
forest products'* on described land 
^o be cut and removed therefrom 
within a specified number of years 
passed title to all growing timber 
on the land and not merely to such 
as could be manufactured into lum¬ 
ber.—^Burchfield v Hodges, Tenn. 
App., 197 S.W.2d 815. 

(5) “Timber" and **wood" in unam¬ 
biguous timber deed would not be 
limited to trees of certain sizes and 
fallen trees.—Slush v. Poxworth, 111 
So. 841, 146 Mias. 360. 

80l Ga.—Beynolds v. Wingate, 188 

S.B. 666, 164 Ga 817, followed m 

Beynolds v. Hall, 138 S B. 670, 164 

Ga. 324. 

Hiss—Lowery v. WilUams, 109 So. 

670, 148 Mibb. 661. 

N.C.—Paadzow v. North Carolina 

Bst. Co, 10 S E, 627, 104 N.C. 437. 

J82, JjBm —Antplne Lumber Co. v. 


Southern Bag & Paper Co., 131 So 
852, 171 La 696. 

■36 C..r. p 160 note 63. 

SawmUl timber 

The expression ''sawmill timber** 
In a conveyance of sawmill timber 
Is descriptive of the property con¬ 
veyed and is eauivalent to the ex¬ 
pression “suitable for sawmill pur- 
posea"—-Taylor v. Towns, 14 S.E.2d 
487, 65 Ga.App. 6. 

Tunbez sattable for sawlogs 

(1) Where owner sold only such 
timber removable as sawlogs, pur¬ 
chaser may not remove crosa-tles 
and pulp wood.—Antoine Lumber Co. 
V Southern Bag ft Paper Co., 181 Sa 
85'2, 171 La. 696. 

(2) Other constructions of term see 
38 C J p 160 note 68 £b]. 

88, K.C—-Herrmg v. Hardison, 35 fl. 
E. 184, 126 N.C, 75.' 

84. Ala.—Corpus dtuls auoted In 
Alexander v. Bond Bros, 168 So.; 

eei, sss, MS Aia. ess. 

Ga.—^Parham v. Bobins, 29 S.E.2d 608, 
197 Ga. 886. 

La—^Bennett v. Bennett, App., 14 So. 
2d 272. 

38 CJ. p 160 note 65. 

XdndtatioB of term 
Under a conveyance of “merchanta¬ 
ble timber," which contemplated the 
manufBLcturing of timber Into lum¬ 
ber, the word '^merchantable" had ef¬ 
fect of contracting rather than ex¬ 
panding the word “timber," and “mer¬ 
chantable timber*' could not embrace 
trees which were too small to be 
manufactured Into lumber or other 
building material.—Parham v Rob¬ 
ins, 29 S.E.2d 608, 197 Ga 886. 

Size 

(1) Trees large enough to be man¬ 
ufactured into lumber are generally 
understood to be “merchantable tim¬ 
ber*' within meaning of contracts 
providing for sale of such timber.— 
Bennett v. Bennett, La.App., 14 So.2d 
272. 
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(2) “Merchantable timber," within 
the meaning of contracts for sale 
thereof, was shown by evidence to 
mean slxteen-foot logs, at least eight 
inches at the tip.—-Dowies v. W. B. 
Pickering Lumber Co., 106 So 881, 
159 La. 860. 

(3) An indenture, conveying all 
“timber and trees of merchantable 
size" when cut on described lands, 
was held not to embrace timber suit¬ 
able only for manufacture Into pulp- 
wood and paperwood —Houlton v. 
Molton, 11 So.2d 850. 244 Ala. «S. 

86, Ala.—Corpus dhzls gnoted la 
Alexander v. Bond Bros., 168 So. 
861, 568. 232 Ala. 683. 

La.—-Haigler v. Southern Advance 
Bag ft Paper Co., App., 142 So. 270. 
88 C.J. p 160 note 67. 
abDBSUest slxe taken 
“Merchantable timber** within 
meanmg of timber deed Is the small¬ 
est size of timber in diameter at 
stump ordinarily taken by lumber 
companies m vicinity at date of exe¬ 
cution of deed.—^Bennett v. Bennett, 
La App., 14 So.2d 272. 

FrofttableaesB of sale 
pact that it was not profitable to 
manufacture trees into lumber be¬ 
cause of economic depression did not 
justify conclusion that trees which 
remained on land, although they were 
of sufficient size to be manufactured 
mto lumber and might have been in¬ 
cluded In sale of merchantable tlm- 
I ber, should not be classified as “mer¬ 
chantable timber,” since trees large 
enough to be manufactured Into lum¬ 
ber are gpnerally understood to be 
“merchantable timber/*—Clark v. 

Weaver Bros. Realty Cozporation, 200 
So. 821, 197 La. 63. 

86. Ala—Compton v. Hardin, 97 So. 
686. 210 Ala. 179. 

38 C.J p 160 note 69. 

87. N.C.—Williams v. Elm City 
Lumber Co., 70 SJBL 681, 154 N.C. 
306, Ann.Ca8.1912A 917. 

88 C.J. p 160 note 70. 
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that size and also timber of a greater size.88 A 
right under a deed “to cut and use for cross-ties 
and railroads and drayroads any small timber under 
8 inches in diameter,” does not give the right to de¬ 
stroy all the young timber on the land.89 

Measurement. If timber of a certain dimension 
is sold, measurement should be made “at the stump” 
in the absence of expressions to the contrary in the 
conveyance.^® A sale of merchantable timber to 
cut twelve inches “at the stump” contemplates tim¬ 
ber not less than twelve inches in diameter at the 
point where severed from the stump.®i The phrase 
“at the base” as used in a conveyance of timber 
above a certain size at the base means at the 
grouncL®2 Where the contract provides no rule 
for measurement, and no local usage is shown to 
the contrary, the diameter of a given tree is its cir¬ 
cumference at the point where it would be cut in 
the ordinary course of such work, divided by 3.- 
1415^93 also the diameter is to be measured from 
outside to outside, bark included,unless a differ¬ 
ent measurement is indicated by the conveyance-®^ 

Timber grown subsequent to conveyance. A con¬ 
veyance of timber, as far as passing title is con¬ 
cerned, operates in praesenti, and not in futuro,®® 
and passes only timber then existing and the nat¬ 
ural growth of such timber.®^ Timber which grows 

88.“* Tex.—Biavard v. Garter-Kelly 
Lumber Co., 125 fi-W. 928, 59 Tex. 

■Clv.A.pp. 103. 

88. Ala.—-Whitewator Lumber Co. y. 

Pratber, 100 So. 849, 561, 211 Ala. 

361. 

90l Sla.—’Rues Lumber Co. v. Stuck¬ 
ey. 181 So. 3'92, 100 Fla. 1513. 

88 C.J. p 161 note 78. 
aBfMMitng of tile stump” 

Where reference is made to stand- 
ing timber of a certain diameter or 
circumference *'at the stump," this 
means having: the dimension specified 
at the point where such timber is 
usually cut according: to the custom 
of the vicinity. 

Ark.—^Talbot-Boyd Lumber Co. 

Mullins. 197 S.W.2d 28. 

N.T.—Turner v. Bissell, 126 N.T.fi 
234, 69 Misc. 167. 

Uabilitp for waste 

(1) One purchasing: timber eig:ht 
Inches in diameter at six Inches from 
ground was liable for waste from 
cutting: trees at hig:her point.—Russ 
Lumber Co. v. Stuckey, 181 So. 3971, 

100 Fla. 1513. 

(2) Under timber deed conveying: 
all merchantable pme timber “elgrht 
inches in diameter and up on six inch 
stump." the words "on six inch 
stump" referred to the point on tree 
where timber was to be measured as 
to diameter and did not mean that 


on the land after the conveyance belongs to the 
grantor and not to the grantee.®® 

Trees not owned by grantor. The buyer has no 
interest in trees on the land of another, although 
such land was described in the instrument.®® The 
conveyance includes only property held and pos¬ 
sessed by the grantor at the time the conveyance 
was executed.! It does not include property subse¬ 
quently acquired under an option which the grantor 
owned at the time of the conveyance® or timber 
subsequently reverting to the grantor on failure of 
a prior purchaser to remove it within the stipulated 
period.® 

b. Date for Determination of Dimensions and 
Suitability 

It Is generally held, where standing timber of det- 
Ignated dimensions or to be used for designated purpos-i 
es Is sold, that only such timber Is conveyed as meas¬ 
ures up to such dimensions or Is suitable for the pur-, 
pose specified at the date of the deed or contract of sale^ 

While there are decisions to the contrary,^ the 
general rule is that, where standing timber of des¬ 
ignated dimensions or to be used for designated pur¬ 
poses is sold, only such timber is conveyed as meas¬ 
ures up to such dimensions or is suitable for the 
purpose specified at the date of the deed or con¬ 
tract of sale,® and the sale does not include timber 

McKeithan Lumber Co., D.G.S.C. 
212 F. 929, affirmed 223 F. 778, 138 
C.C.A. 358. 

2m U.S.—^Fidelity Trust Co. v. D. T, 
McKeithan Lumber Co, supra. 

3. Miss.—<b:orow Hardwood Co v, 
Burks, 115 So. '535, 149 Miss. 327. 

4L Tenn.—Roysdon v. Choate, 15 
TennApp. 295. 

38 C.J. p 161 note 86. 

5. U.S.—Colleton Mercantile & Mfg, 
Co. V. Gruber, I>.C.S.C., 7 P2d 689. 
Ala.—Cozpns Jtulg guoted la Ale:^i 
der V. Bond Bros., 168 So. 561, 668, 
232 Ala. 6'38. 

Ga.—Corpus Jbxls cited la Keal Lum¬ 
ber & Mfg: Co. V. O’Neal, 168 S.B 
647, 651, 175 G«. 883—McRae y, 
•Smith, 187 3.E 390. 164 Ga. 28. 
Ky.—Polley v. Ford, '227 S.W. 1007, 
190 Ky. 579. 

La—Cooley v. Meridian Lumber Co., 
197 So. 25'5, 19'5 La. *631—Bennett 
V. Bennett. App . 14 So 2d 272 
S.C—Corpus Jlixla guoted la Holly 
Hill Lumber Co. v Grooms* 16 S B. 
2d 816, 8>26, 198 S.C. 118. 

•SIS C J p 161 note «9. 

Mecrohaatable timber 
La—Clark v. Weaver Bros. Realty 
Corporation, 200 So. 821, 197 La 63 
38 CJ. p 161 note 89 [a] (1). 

»AU trees and timber*’ 

Lease of "all . . trees and 

timber of every kind . . . gnrowi 


timber was reguired to be cut at that 
point, and award of damagea for 
cutting: trees higher than at the six- 
inch point was error.—^Talbot-Boyd 
Lumber Co. v. Mullins, Ark., 197 S. 
W.2d 28. 

91- Ala—Gulf Yellow Pine Lumber 
Co. V. Monk, 49 So. 248, 159 Ala 
318. 

Ky.—Leonard v. Holland. 79 S.W. 
927, 95 Ky.L. 2009. 

92. N.C.—^Banks v. Blades Lumber 
Co., 54 S H. 844, 142 N.C. 49. 

38 C J. p 161 note 75. 

93. Ky.—^Bryant v. Bates, 39 B.W. 
428. 19 Ky.L. 191. 

94. Va—Graddiock Mfg. Co. -v. Fai¬ 
son, 128 S.FI. 536, 13$ Va 665. 

3-8 aJ. p 151 note l77. 

95. N.a—Whitfield T. Rowland 
Lumber Co., 67 S.B. 512, 162 N.C. 
211 . 

38 C.J. p 161 note 78. 

98. Ala—Zimmerman Mfg. Co. v. 
Wilson, 77 So. 964, 201 Ala 70. 

97. CaL—Cram v. Hoefling, 132 P.2d 
882, 56 Cal.App.2d 396. 

88 aJ. p 1>61 note 81. 

98. Ala—Zimmerman Mfg. Co. v. 
Wilson, 77 So. 364, 201 Ala 70 

99. Minn.—Caughie v. Brown, 93 N 
W. 666, *88 Minn. 469. 

38 C J. p 161 note 83. 

L U.S.—’Fidelity Trust Co. v D T. 
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which may become so subsequently by growth,® or 
by changed conditions in the lumber market,^ or by 
change in custom,® unless, as is sometimes the case, 
the instrument itself expresses a different inten¬ 
tion.® 

A timber deed or contract may be so drawm as to 
include all timber that should attain certain dimen¬ 
sions within a period therein designated^® or at 
the time the timber is cut,li provided the cutting is 
done during the period that the agreement is opera¬ 
tive.^® However, under a contract providing that 
timber shall be of a certain dimension when cut, no 
right to cut exists before the timber has actually 
reached the stipulated size.1® Timber to be subse¬ 
quently grown is included in a conveyance of “tim¬ 
ber and growth of timber,” on certain land with 
the privilege of at all times entering on the land 
and removing the timber.i^ 

§ 18. -Purposes for Which Timber May 

Be Used 

Unless timber is sold with a limitation as to its 
use, the purchaser may use It for any ordinary or law¬ 
ful purpose. 

While it is held that timber sold only to be cut 
and removed from the land cannot be used for any 
other purpose prior to its cutting and removal,i® 
yet, where standing timber is sold without any 


§ 19 

limitation as to its use, the purchaser may use it for 
any ordinary or lawful purpose.^® A provision in a 
deed requiring the purchaser not to cut timber for 
certain purposes does not prohibit the purchaser 
from cutting and removing the trees for other pur- 
poses.i7 

§ 19. -Time for Cutting and Removal 

a. Under deeds or contracts limiting time 

b. Under deeds or contracts not fixing 

definite time for removal 

c. Extension of time for removal 

d. Exaises for failure to remove 

a. Under Deeds or Contracts T.-irnffci-ng Time 

(1) In general 

(2) Time for commencement and con¬ 

tinuity of cutting 

(3) Effect of failure to remove within 

time limited 

(1) In General 

Deeds or contracts for the sale of standing timber 
may limit the time during which the right to enter on 
the land to cut and remove the timber shall continue. 

Deeds or contracts for the sale of standing tim¬ 
ber apart from tbe land frequently limit the time 
during which the right to enter upon the land to 
cut and remove the timber shall continue,i® and 


ing or being" on land authorized man¬ 
ufacturer leseee to remove only trees 
suitable for timber on date of In¬ 
strument.—Neal Lumber & Mfg. Co. 
r. O'Neal, 166 S.E. 647, 175 Ga. 883. 

9m Ala.—^Wisconsin-Alabama Lumber 
■Co. V. Sewell, 134 So. 9, 222 Ala. 
696. 

Fla—^Wilson Cypress Co. t. Stevens. 

143 So, 661, 10i6 Fla. 717. 

Ga.—McRae v. Smith, 137 S.E. 890,! 
164 Oa. 23. 

La.—Cooley v. Meridian Lumber Co., 
197 So. 255, 195 La 631—Bennett y. 
Bennett, 14 So 2d 272. 

Miss—Gerard v. Gill, 15 So 2d 916, 
195 Miss. T26—Overby v. Burnham, 
200 So. 591, 190 Miss. 435—Arm¬ 
strong V. Jones, 170 So. -637, 177 
Miss. 1859. 

S.C.—Ooxpns Juts guotad la Holly 
Hill Lumber Co. v. Grooms, 16 S.B. 
2d 816, 198 S.C 118. 

38 C.J. p 162 note 90. 

7. Ky.—Policy v. Ford. 227 S.W. 
1007, 190 Ky. 579. 

Cooley v. Meridian Lumber Co., 
197 So. 255, 195 L>a. 631. 

S.C.—Ooxpiu Juzlg guoted la Holly 
Hill Lumber Co. v. Grooms, 16 S.E. 
2d 816. 826, 198 S C. 118. 

■nttaibUltiy for pnlpwood 
Where deed conveying all trees and 
timber on certain ^ands was execut¬ 


ed at time when trees could be used 
for lumber but not for pulpwood, 
parties did not Intend to include as 
"timber*’ In conveyance trees suita¬ 
ble only for pulpwood.—Nettles v 
Llcbtman, 152 So. 450, 228 Ala. 52, 91 
A.L.IL 1455. 

8i SC—Corpus Juris guoted la 
Holly Hill Lumber Co. v. Grooms, 
16 SE.2d <816, 826, 198 S.C. 118. 

88 C.J. p 162 note 92. 

9. Ark —McMillan v. Gurdon Lum¬ 
ber Co.. 74 SW.2d 631, 189 Ark 
i6'28, 94 AL R. 1414, dissenting opin- I 
Ion 75 SW.2d 229, 189 Ark. 628, 94 
A.L.R. 1418. 

S.C—Corpus Jtuim gnoted la Holly 
Hill Lumber Co. v. Grooms, 16 S 
E.2d 816, 826, 198 S.C, 118. 

38 C.J. p 162 note 93. 

Prospective words 

Tbe quoted words in a deed con¬ 
veying all pine timber now standing, 
"or which may be standing or other¬ 
wise during term hereinafter named," 
were prospective words, and conveyed 
future growth also.—Colleton Me]> 
cantlle & Mfg. Co. v. Gruber, D.C.S.C, 

7 F.2d 689. 

la Ala.—^Houlton v. Molton, 11 So. 

2d 850. 244 Ala. 88. 

8« C.J. p 152 note 94. 
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IL Ala.—Houlton v. Molton, supra. 
38 C.J. p 162 note 95. 

12. Ala.—Houlton v. Molton, supra. 
38 C.J. p 162 note 96. 

15. N.C.—^Isler v. Goldsboro Lum¬ 
ber Co., 60 S E. 503, 146 N.a 556. 

38 O J. p 162 note 97. 

14. Iowa.—^Baker v Kenney, 124 N. 
W. 901, 145 Iowa 538, 139 Am.6.R. 
456. 

16. Ala.—^Yarbrough v. Stewart, 57 
So 989, 191 Ala. 454. 

38 C J. p 162 note 99. 

16- Ga.—^McRae v. Smith, 137 S.E. 

390, li64 Ga. 23. 

88 C J. p 152 note 1. 

17. Miss.—^Armstrong v. Jones, 170 
So. 637, 177 Misa 359. 

18. La.—Crowell & Spencer Lumber 
Co V. Burns, 186 So. 85, 191 La. 
733. 

Or.—Coquille Mill & Tug Co. v. Rob¬ 
ert Dollar Co., 285 P. 244, 132 Or. 
453. 

38 C J. p 162 note 2. 

Fastlciilar oontzaeta oar oonveyaaoeg 
oonstrued 
(1) Generally. 

Ga—^Edmondson v. Boyd Lumber Go., 
129 S.E. 168, 34 GaJLpp. 274. 

Ky—Walters v. Pettibone, 269 S.W. 
753, 207 Ky. 617. 
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provisions of this diaracter are valid.^® Although 
a mere license to cut timber may be revocable at 
any time before the timber is actually severed from 
the soil, discussed infra § 29, a deed which conveys 
a right to cut and remove timber on land for a 
specified period on a sufficient consideration vests 
in the grantee an irrevocable right to do the acts 
contemplated.^® It has been held that the grantee^s 
right to cut and remove timber for the time limited 
may not be divested by the attempt of his trans¬ 
feree to restore possession to the owner of the 
land,^i but it has also been held that where one, 
who has purdiased timber without any limitation as 
to the time for removal, conveys the timber with 
a provision that it shall be removed by a certain 
date, receiving full payment therefor, he cannot re¬ 
cover the value of the timber remaining on the land 
after that date.^^ 

(2) Time for Commencement and Continuity 
of Cutting 

Where a deed or contract limits the time for the 
cutting and removal of timber but makes no provision 
as to the time wHhin which operations shall commence. 


It Is generally held that the work must be commenced 
within a reasonable time, but ordinarily the cutting need 
not be continuous. 

Where a deed or contract for the sale of timber 
limits the time for the cutting and removal thereof 
but makes no provision as to the time within which 
operations shall commence, it is generally held that 
the work must be commenced within a reasonable 
time,23 although a right of way of unlimited dura¬ 
tion for the removal of the timber is granted, 
and the purchaser is charged with knowledge of 
the proper legal construction of the contract as to 
the time when the cutting shall commence.26 If 
the cutting is not commenced within a reasonable 
time, the right to cut is forfeited.^® 

Continuity of cutting. Ordinarily the cutting 
need not be continuous to comply with a contract to 
cut and remove within a specified term of years 
However, it has been held that a deed which pro¬ 
vides for removal as speedily as possible, and for 
a penalty for failure of complete removal within a 
designated time, requires continuous logging opera- 
tions.28 It has been held that the buyer may not. 


La.—Snell v. Union Sawmill Co, 105 
So. 72S, 169 La. 604—Marionneauz 
V. Smith, App, 163 So. 206, rehear¬ 
ing denied 164 So. 456—Louisiana 
Central Lumber Co. v. Womack. 119 
So. 741, 11 La.App. 132. 

Miss.—Sumter Lumber Co v. Skip¬ 
per, 184 So. 29$, 133 Miss. 59*5. suff- 
aestion of error overruled 184 So. 
83'5, 183 Miss. 595. 

XC. — ^NToms V. Galloway, 141 e.B. 
337. 195 N.C 14. 

Or.—Coquille Mill & Tug Co, v. Rob¬ 
ert Dollar Co., 285 P. 244, 132 Or. 
453. 

138 CJ. p 162 note 2 [a]. 

(2) Deed conveying timber was 
held to mean ten-year limitation did 
not begin to run until grantee be¬ 
gan to “cut and lumber" standing 
timber.—Cuevas v. Cuevas, 110 So. 
865, 145 Miss. 456. 

(8) A conveyance of timber, with 
power in vendor to require its remov¬ 
al on notice of one winter's time, 
from land wanted for clearing, shows 
intention to allow timber to remain 
until such notice and not to require 
removal within reasonable time with¬ 
out notice.—Wade v. Day, 205 N.W 
225. 282 Mich. 468. 

(4) Where timber lease fixed no 
specific time within winch timber 
should be cut and removed and con¬ 
tained no forfeiture clause, lessee's 
agreement therein to cut stipulated 
minimum board feet of timber per 
year or pay for deficiency or Interest 
at six per cent on value of deficiency 
was a mere personal covenant and 
did not operate to fix duration of les¬ 
see's right to cut timber.—Hendnx v. 


W. R Altman Lumber Co, C.C.A Ga, 
145 P.2d 501. 

(5) Where contract covering sale 
of all saw timber sixteen Inches In 
diameter eighteen inches above the 
ground granted five years to remove 
it and provided that as the timber 
was "worked out" buyer was not to 
rebnter at a later date, the quoted 
words meant exhausted, and until 
the timber was exhausted, reentries 
could be made from time to time dur> 
Ing such five-year benod, and buyer 
was not required to cut clean as he 
proceeded—Black Star Coal Corp v. 
Napier, 199 S.W.2d 449, 808 Ky. 778. 

19. La.—^Terger v Simmons, 67 So. 
3, 186 La. 280. 

sa Ky.—^Ream v. Fugate, 97 S.W.2d 
11, 265 Ky 4>&3. 

W.Va.—Kanawha Banking & Trust 
Co. V. Williams, 190 S.B 829, 118 
W.Va 286. 

38 O.J. p 163 note 6. 

Proof of insolveoiosr mmecessary 
The purchaser of standmg timber 
was entitled to remove it within pe¬ 
riod provided by contract or during 
such additional period as law might 
for good reason provide, notwith- 
standmg purchaser failed to prove 
insolvency of vendor.—tShackelford v. 
Riddling, 88 S K 2d 14, 198 Ga 827. 
ProvisioiLs for reverter 
The clauses, in instruments of sale 
of standing timber by commonwealth 
providing for a reversion of title to 
commonwealth if cut timber were 
not removed within certain time, 
would not operate to divest purchas¬ 
er's title, if on or before specified 
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date timber was cut and removed 
from areas designated in contracts — 
Hanifln v. C & R Const. Co., 4>8 N.HL 
'2d 918, 318 Mass. 651. 

81. Tenn —^Burchfield v. Hodgea 
App., 197 S.W.2d 815. 

881 Ky —Ford Lumber, etc., Co. v. 

Asher, 116 S.W. 790, 181 Ky. 796 
88 C.J. p 163 note 6 
88 . Miss.—^Hall v. Kastman, 43 So. 

2, 89 Miss. 688 , 119 Am.S.R. 709. 
88 C J p 163 note 7. 

84. Miss.—Hall v. Kastman, supra. 

85. S.C.—^Berry v. Marlon County 
Lumber Co., 93 S.B 828,. 108 SC. 
108, Ann Cas.l918K 877. 

2B. S.C.—Berry v. Manon County 
Lumber Corp., 121 S H. 794, 128 S. 
C. 300. 

87, La—American Creosote Works 
V. Campbell, 136 So. 659, 172 La. 
8 ' 66 . 

N C.—^Hardison v. Dennis Simmons 
Lumber Co., 48 SEI 583, 186 N.C. 
173. 

Tex—Smith v. Jasper County Lum¬ 
ber Co , Civ App., 46 S W 2d 430, re¬ 
versed on other grounds 76 S.W.2d 
605. 124 Tex. 166. 

Frovisioa as to abaadonmeiLt 
Timber deeds giving a certain 
number of years to remove timber 
and providing that, when land was 
once cut over or logging operations 
thereon once abandoned, all rights to 
cut timber should terminate, have 
been held not to require continuous 
cutting—Bevil v Kirby Lumber Co, 
Tex.Civ.App, 58 SW2d 843 

88 . Ark.—^Newton v. Warren Vehicle 
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after going over the entire tract and removing the 
timber which he has purchased, subsequently re¬ 
new logging operations on the cut-over land, even 
though the time given for removal has not ex- 
pired,29 especially where the contract provides that 
cutting shall be continued until completed, and the 
land then released to the seller.so However, the 
grantee does not surrender his right to resume the 
cutting of timber within the time limited where he 
ceased operations in the expectation of a compro¬ 
mise purchase of the land, which was never made,®^ 
or left substantial tracts of timber untouchedL^^ 
Failure to conduct continuous logging operations as 
required by contract does not work a forfeiture 
where conditions exist under which continuity of 
cutting is not required.88 

Period within which cutting niay he done begins 
to run from the time specified in the contract of 
sale or conveyance,^^ or, in the absence of such a 
specification, from the date of the sale or a rea¬ 
sonable time thereafter.35 If it is stipulated that 
the right to cut timber shall terminate after a cer¬ 
tain number of years from the time the purchaser 
begins to cut it, the period is not started by the act 
of one cutting a portion of the timber without au¬ 
thority from the holder of the title thereto but 
the period is started where the person doing the 
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cutting has authority to do so from the holder of the 
title to the timber.37 

(3) Effect of Failure to Remove within Time 
Limited 

(a) Standing timber 

(b) Cut timber 

(c) Lumber manufactured from timber 

(d) Effect of special provisions for re¬ 

version of title to vendor 

(a) Standing Timber 
aa. Majonty rule 
bb. Minority rule 

aa. Majority Rule 

In most Jurisdictions a deed or contract for the sale 
of standing timber which limits the time for the cut¬ 
ting and removal thereof operates as a sale only of as 
much of the timber as is removed within the time lim¬ 
ited, and confers no authority to remove it after the 
expiration of the time specified. 

According to the weight of authority, a deed or 
contract for the sale of standing timber which lim¬ 
its the time for the cutting and removal thereof op¬ 
erates as a sale only of as much of the timber as 
is removed within the time limited,38 and confers 
no authority to remove it after the expiration of 
the time specified,®® unless the time is extended by 


stock Co., 173 S.W. 819. 116 Ark. 
393. 

35. U.<S.—^Tennessee Min. & Mfg. Co 
V. New River Lumber Co., C.C.A. 
Tenn., 5 F.2d 559 

La—Amencaa Creosote Works v. 

Campbell, 186 So 659, 172 La 866. 
aa La.—^Taylor v Southland Lum¬ 
ber Qo., 110 So. 74i6, 162 La 535. 

3L IT.S—Tennessee Min. & Mfsr. Co. 
V New River Lumber Co., C.C.A. 
Tenn., >5 F.2d 659. 

aa. IT.S.—^Tennessee Min. & Mfgr. Co. 
v. New River Lumber Co., supra. 

38. S.C.—^Metcalf v. Huntley-Rich- 
ardson Lumber Co., 170 S.R 162, 
170 S.C. 226. 

8ft. Oa—^Perkins v. Peterson, 85 S.E 
319, 110 Oa. 24. 

36 C J p 163 note 18. 

36. Ga.—^Perkins v. Peterson, supra. 
38 C.J. V 168 note 13. 

36. Ga.—Gray Lumber Co. v. Harris, 
68 S.R. 749, 3 Ga.App. 70. 

37. Ga—Gray Lumber Co. v. Harris, 
supra. 

38. IT.S.—Foster v. Commissioner of 
Internal Revenue, C.C.A., 57 F.2d 
516. 

Oa—Corpus Jtuds quoted ta A. C. 
Alexander Lumber Co. v. Ba^rlsy, 
191 SH 446, 451, 184 Ga. 352— 


Cochran v. Stewart, 81 S.E!.2d 494, 
71 GaApp. -579. 

Idaho.—^Lammers v. Anderson, 139 
P.2d 482, 66 Idaho 71 

Ky.—^Ream v. Fugate, 97 S.W.2d 11, 
'2>65 Ky. 463—^Floyd Klkhorn Consol. 
Collieries v. Martin, 8 S.W'2d 1074, 
22'3 Ky. 452. 

La—Willetts Wood Products Co- v 
Concordia Land & Timber Co., 124 
So. 841, 169 La. 241, certiorari de¬ 
nied Concordia Land & Timber Co. 
V. Willetts Wood Products Co., 50 
set 34«, 281 IT.S 742, 74 L.Ed. 
1156—Weaver Bros. Lumber Cor¬ 
poration V. Beasley, App., l!57 So. 
282. 

Mass!-^ith v. Wells, 145 NEL 50, 
250 Mass. 151. 

N.C—Austin V. Brown, 132 SB 661, 
191 N.C 624 

Okl.—^Ross V. Choctaw Lumber Co, 
55 P.2d 1041, 176 Okl. 399 

Tex.—Jones v Gibbs, 130 S.W 2d 
265, 133 Tex. 627, motion over¬ 
ruled 131 S.W.Sd 967, 133 Tex. 627 
—Smith V. Jasper County Lumber 
Co, 76 S.W.2d 605, 124 Tex. 156— 
Martin v. Southern Pine Lumber 
Co., Com.App, 284 S.W 918—^Tem¬ 
ple Lumber Co. v. Arnold, Civ.App., 
14 S.W.2d 926, error dismissed— 
Texas Creosoting Co. v. Hartburg 
Lumber Co., Civ.App., 298 S.W. 645, 
affirmed, Com.App., 12 S.W.2d 169, 
rehearmg denied 16 S.W.2d 2S'5. 
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Va.—^Hall V. W. M Ritter Lumber 
Co., 187 S.E. 503, 167 Va. 95. 

3'8 C.J. p 163 note 18. 

39. Ala.—W. T. Smith Lumber Co. 

V. Waller, 119 So. 663, 218 Ala. 546. 
Ga— Corpus Juris quoted in A. O. 
Alexander Lumber Co. v. Bagley, 
191 S.E. 446, 451, 184 Geu 352. 
Idaho—^Lammers v Anderson, 189 P. 

2d 482, 65 Idaho 71 
Ky.—^Floyd Elkhom Consol. Collieries 
V. Martin, 3 SW.2d 1074, 223 Ky. 
492—Fish V. Murrell, 292 S W. 1096, 
219 Ky. 15.3. 

La—^Femday Cooperage Co. v. Port¬ 
er, 8 La.App. 588. 

Miss.—Crorow Hardwood Co v. 

Burks, 115 So. 585, 149 Miss. 327. 
Or—Williams v. Barbee, 106 P.2d 
1033, 16*5 Or 260.—Coquille Mill & 
Tug Co. V. Robert Dollar Co., 285 
P. 244, 132 Or. 453. 

S C —A. C. Tuxbury Lumber Co. ▼. 

Byrd. 127 SJB3. 267. 131 S C. 32. 
Tenn—^Mengal Box Co. v. Moore & 
McFerrin, «7 S.W. 416, 114 Tenn. 
596, 4 Ann.Cas. 1047. 

Tex—^Temple Lumber Co. v. Arnold, 
C 1 V.APP, 14 S.W.2d 926, error dis¬ 
missed. 

Wash—Cugini v. Apex Mercury Min. 

Co., 165 P.2d 82. 

38 C.J. p 164 note 19. 
puzposes 

Timber is not removable, even for 
mimng purposes, after time fixed un- 
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agreement, as discussed infra subdivision c of this 
section, or unless the failure to remove is caused by 
the act of Gk)d or by the act of the seller, discussed 
infra subdivision d of this section. Where the time 
within which the cutting and removal may be done 
is limited in the conveyance or the contract of sale, 
time is generally regarded as of the essence of the 
contract^® 

Lifnitation a condition, not a covenant The view 
is taken that the title so acquired is defeasible and 
determinable as to as much of the timber as is not 
cut within the time specified,the limitation as 
to time being considered not a covenant, but a con¬ 
dition, in the absence of apt language to constitute 
the agreement to remove a mere covenant instead of 
a condition.**^ However, it is recognized that each 
case depends on the terms of the particular con¬ 


tract, which may be so worded as to constitute the 
agreement to remove a mere covenant, so that the 
timber will remain the property of the purchaser, 
notwithstanding a failure to remove it within the 
time limited.^® 

Title to unretnoved timber and incidental rights. 
As a general rule the title to the timber not re¬ 
moved within the time limited reverts to the owner 
of the land,^^ in the absence of some stipulation 
which clearly shows a different intention of the 
parties,^5 and it has been held that no action need 
be taken by the owner of the land to enforce the 
forfeiture or reverter.^® Where the owner of the 
land who has sold the timber thereon subsequently 
conveys the land to another, whether the ownership 
of the uncut timber reverts to him or to the con- 
veyee of the land depends on the terms of the 


der sale contract, notwithstanding 
mlnina lease permitted use of land 
for mininsr purposes.—Floyd Flkhom 
Consol. Collieries v. Martin, Z S.W,2d 
1074, 228 Ky. 452. 

40. Ga.—Ckninui JUzis quoted in A. 
C Alexander Lumber Co. v. Bagrley, 
191 S 440. 461. 184 Ga. 352. 

Ky ,—Taylor Brown Lumber Co. v. 
Wolf Creek Coal Co., 107 S W. 738, 
83 Ky.L. 1016. 

La.—Weaver Bros. Lumber Corpora¬ 
tion V. Beasley. App.* 167 So. 282. 

Slectioa 

Where covenant in contract for 
sale of land or arrowing timber there¬ 
on makes performance of purchaser's 
obligations to log specified quantities 
of timber of essence of contract, and 
provides that, on purchaser's failure 
to comply therewith, contract shall 
become null and void or vendor may 
terminate it. vendor, on purchaser’s 
default, may elect to terminate con¬ 
tract or continue it in force.—Wil¬ 
liams V. Barbee. 106 P.2d 1083. 166 
Or. 260. 

41. T7.S.—Beconstruction Finance 

Corporation v. Sun Lumber Co., O. 
C.A.W.Va., 126 F-2d 781—Gilford v. 
Ward Rue Lumber Co., D.C.Va., 17 
F.Supp. 431. 

Ga.—CozpQS Jtuds quoted la A. C. 
Alexander Lumber Co v. Bagley, 
191 S.B. 446. 451, 184 Ga. 8!52 
Ky.—^Ream v. Fugate. 97 S.W.2d 11, 
265 Ky. 468. 

Mass.—Hanifln v. C & R Const. Co., 
48 NEi.2d 913, 818 Mass. 651— 
Smith V. Wells, 145 N.B. 50. 250 
Mass. 151. 

Mo.—CofCUian v. Seyfarth, App, 200 
6.W:2d 594. 

OkL—^Ross V. Choctaw Lumber Co.. 

55 P.2d 1041. 176 Okl. 899. 

S.C.—A. CL Tuxbupy Lumber Ca v- 
Byrd. 1!27 S.B. 267. 181 S.C. 32. 

88 C. J. p 164 note 25. 


42. Ga—Corpus dbris quoted In A. 
C. Alexander Lumber Co v. Bagley. 
191 SB. 446, 451, 184 Ga 352. 

Ky—^Ream v Fugate, 97 S.W.2d 11, 
265 Ky. 468. 

38 C J. p 164 note 26. 

43. Cal—^Andemon v. Palladine. 178 
P 553, 39 Cal App. 25>6. 

38 C.J. p 165 note 34. 

Omission of any clause in deed 
providing for reentry by grantor for 
conditions broken, or declaring in¬ 
strument void, are to be considered in 
determining whether there was en 
intent of parties to create a condi¬ 
tion for forfeiture, and not a mere 
covenant to remove timber within 
time fixed.—^Lowery v. May. 104 So. 
5. 218 Ala. 66. 

44. US.—Corpus Jlxrls dtefi in Gil¬ 
ford V. Ward Rue Lumber Co., D.C. 
Va. 17 FSupp. 4^1, 434. 

Ga.— Corpus Juris dted In Jelfreys- 
McBlrath Mfg. Co. v. Faulk. 188 S. 
B. 108, 109, 52 GeuApp. 324. 

Ky.—^Ream v. Fugate, 97 S.W.2d 11, 
263 Ky. 463. 

La—Crowell & Spencer Lumber Co. 
V. Bums. 186 So. 85, 191 La. 733— 
Bodcaw Lumber Co. of Louisiana 
V. Clifton Heirs, 126 So 5'2. 169 La. 
759—Willetts Wood Products Co v 
Concordia Land Ss Timber Co., 124 
So. 841. 169 La 241, certiorari de¬ 
nied Concordia Land & Timber Co. 
V. Willetts Wood Products Co, 50 
act. 848, 281 U,S. 74'3, 74 LBd. 
1156— Kay & Kay v. Fountain, 
App., 28 So.2d 759. 

N.O.—Austin V. Brown, 132 S.B. 661, 
191 N.C. 624. 

Okl.—Ross V. Choctaw Lumber Co., 
55 P.2d 1041, 176 Okl 899. 

Wash.—^Bllmonte Inv Co. v. Schafer 
Bros. Logging Co., 72 P.2d 311. 192 
Wash. 1. 

38 C.T. P 164 note 28. 
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In Alahssiub 

(1) Under a statute applicable only 
to deeds made subsequent to its en¬ 
actment, title to timber not cut and 
removed from the land within the 
time limit as fixed by the deed re¬ 
verts to the grantor.—W. T. Smith 
Lumber Co. v. Waller, 119 So. 663, 
218 Ala. 546. 

(2) Prior to this statute, however, 
It was held that the title to timber 
remained in the vendee, notwith¬ 
standing he had no right to enter 
on the land and remove it after ex¬ 
piration of the time limit set in the 
deed.—Wisconsin-Alabama Lumber 
Co. V. Sewell, 134 So. 9, 222 Ala. 696 
—W. T. Smith Lumber Co. v. Waller, 
supra. 

(3; So, m the case of a deed made 
prior to the effective date of the 
statute, it was held that the title to 
the uncut timber did not revert to 
the grantor, end that while he might 
cut and remove the timber after ex¬ 
piration of the vendee’s time to do 
so, he could not convert it to his, 
own use.—Wisconsin-Alahama Lum¬ 
ber Co. V. Sewell, supra. 

(4) However, a deed executed pri¬ 
or to the statute, reciting that only 
timber was conveyed, end that land 
should revert after ten years, was 
held effectual to revert title to tim¬ 
ber not removed within ten years.— 
Allison Lumber Co. v. Robinson. 123 
So. 15, 219 Ala. 644. 

(5) Other applications of former 
rule see 38 G.J. p 165 notes 35-48, p 
166 notes 47-^9. 

45b La.—Bodcaw Lumber Co. of 

Louisiana v Clifton Heirs, 1*26 So 

52, 169 La. 75*9. 

88 C.J. p 165 note 29. 

46. Mass.—Hanifln v. O & R Const. 

Co, 48 K.B.2d 913. 318 Mass. 661. 
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conveyance.^^ Thus the timber may iwert to the 
original grantor and his heirs,^^ or it may revert 
to the vendee of the land where the deed contains 
no reference to the prior conveyance of the tim¬ 
ber^® or fails to reserve to the vendor the rever¬ 
sionary interest in the timber.50 According to some 
decisions, however, the original grantor of the tim¬ 
ber rights retains the right of reversion as to tim¬ 
ber not timely removed, even without special men¬ 
tion thereof in the subsequent deed conveying the 
land.5^ 

Where the purchaser's title is defeated by his 
failure to remove the timber within the specified 
time, he cannot recover back the purchase mon¬ 
ey ,52 and if the purchaser removes the timber after 
the time fixed therefor the vendor may maintain an 
action for its value.53 So also as to timber cut 
after the expiration of the time limited, it has been 
held that the owner of the land may reclaim it in 
its improved condition, if any, without liability for 
any expenditures made in its improvement, although 
the expenditures were made in good faith under the 
belief that the party had the right to cut and re¬ 
move.®^ 

bb. Minority Rule 

In some Jurisdictions It has been held that, although 
a deed or contract of sale of standing timber limits the 
time within which It shall be removed, absolute title to 
the timber vests In the purchaser notwithstanding he 
falls to remove it within the time limited. 

In some jurisdictions it has been held that, al¬ 
though a deed or contract of sale of standing tim¬ 


ber contains a limitation as to the time within which 
it shall be removed, absolute title thereto vests in 
the purchaser notwithstanding he fails to remove 
the timber within the time limited.®® The title is 
not reinvested in the vendor by reason of a failure 
to remove it within the time fixed.®® 

Rights after failure seasonably to remove. In 
some of these jurisdictions, on failure to remove 
the timber within the time limited, the purchaser 
has no right to go on the land to remove it without 
the consent of the owner of the land,®^ and if he 
does go on the land without the owner’s consent for 
the purpose of removing the timber he is a tres¬ 
passer®® and is liable to the owner of the land in 
an action of trespass for such actual damage as is 
sustained to the possession,®® but not for the value 
of the timber-®® Also the injury done to the land- 
owner by the timber owneris fault in allowing his 
property wrongfully to remain on the land is a 
damage for which the landowner may maintain an 
action.®! 

Where the timber is left so long on the land that 
it subsists on the landowner’s estate and becomes 
commingled with new growth belonging to the land- 
owner, the latter, entitled to a reasonable use of his 
land, can cultivate, develop, and market his grow¬ 
ing forest product, and if reasonably necessary he 
can destroy the timber of the purchaser.®® Since 
the vendee has no legal right to enter on the land, 
he cannot maintain an action in the form of trover 
for a conversion of the timber by the owner of 
the land or his grantee.®® However, although the 


47. Ala.—^Allison Xiumber Co. v. Rob¬ 
inson, 12S So. 15, SIS Ala. 644. 

BiBFect of reservation or exception of 
timber see supra '5 7. 

48. —^Hickman v. Enterprise 

Lumber Co., 105 So. 340, 159 La. 
270. 

Miss.—^Miller ▼. Mims. 150 So. 191, 
167 Miss. 795—Smith v. Salmen 
Brick & Lumber Co., 118 So. 179, 
151 Miss. 329—Finkbine Lumber 
Co. V. Saucier, 116 So 736, 150 
Miss. 446 

SC.—Metcalf v. Huntley-Richardson 
Lumber Co., 170 S.B. 162, 170 S.C. 
226. 

4S. U.S.—Granville Lumber Co. v. 
Atkinson, D.C.N.C., 234 P. 424— 
Coxpiu JtixlB oltfea in Gilford v. 
Ward Rue Lumber Co., D.C.Va, 17 
F.Supp. 431, 434. 

Ga.—Corpus Juris dtad in JefCreys- 
McElrath Mfj. Co. v. Faulk, 183 S. 
K 108, 109, 52 Ga.App. 3*24. 

La.—^Bodcaw Lumber Co. of Louisi¬ 
ana V. Clifton Heirs, 126 So. 52, 169 
La. 759. 

Miss.—Wheat v. J. J. White Lumber 
Co., 116 So. 103, 150 Miss. 6115. 


Conveyance of all rights 
Expression "all other rights held 
therein by said vendor** conveyed 
reversionary right to timber, which 
was incident of ownership of land.— 
Bodcaw Lumber Co. of Louisiana v. 
Clifton Heirs, 126 So. 6*2, 169 La. 759. 
60u Tex —^Martin v. Southern Pine 
Lumber Co., Com.App., 284 S.W. 
918 

Intention not expressed 

Where grantee of one who had con¬ 
veyed timber sold land without tim¬ 
ber, without clause indicating inten¬ 
tion to retain reversionary right, 
right passed to purchaser with land 
—Bodcaw Lumber Co. of Louisiana v. 
Clifton Heirs, 126 So. 52, 169 La. 759. 
6L U S.—Gilford V. Ward Rue Lum¬ 
ber Co., B.C.Va, 17 P.Supp. 431. 

52, Ky,—^Maynard v. Farley. 245 S. 
W. 1022. 198 Ky. 420. 

Or.—Corpus Juris oited In Hodges v. 
Geo. T. Mickle Lumber Co., 264 P. 
850, 852, 124 Or. 515. 

53. Ky.—Floyd Elkhom ConsoL Col¬ 

lieries V. Martin, 8 S.W.2d 1074, 
228 Ky. 452. • 

38 C.J. p 165 note 82. 
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54. Va.—Quigley Furniture Co. v. 
Rhea, 76 S.E. 330, 114 Va. *271. 

55. N.BL—^Peirce v. Flnerty, 76 A. 
194, 79 A. 23, 76 N.H. 38, 29 L.R.A., 
N.S., 547. 

88 aj. p 165 note 35. 

56. NH.—Peirce v. E^nerty, 79 A- 
28, 76 M.H 38, 29 L.R.A.,N.S., 547. 

38 C.J. p 165 note 36. 

B7. Vt.—^De Goosh v. Baldwin, 82 A. 
182, 85 Vt. 312. 

58. Vt.—^De Goosh v. Baldwin, su¬ 
pra. 

88 C.J. p 165 note 41. 

59. K.H—Holt V. Stratton Mills, 54 
NH 109, 20 Am.R. 119. 

ea vt.— ^De Goosh v. Baldwin, 82 A. 

182, «5 Vt. 812. 

38 C.J. p 165 note 43. 

6L ^.H—Holt V. Stratton Mills, 64 
N.H 109, 20 Am.R. 119. 

68. N.H.—^Peirce v. Finerty, 79 A. 
23. 74 N.H 38, 29 LR.A,N.S., 547. 

63. N.H.—Peirce v. Finerty, 79 A. 28, 
76 N.H 38, 29 L.R.A.,N.S, 547. 
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timber is not removed within the time fixed, the 
purchaser is entitled to recover its value in an ac¬ 
tion of assumpsit from a subsequent purchaser who 
removed and sold it.®^ 

In at least one jurisdiction the court has affirmed 
the right of entry after expiration of the time fixed 
for removal of the timber,®® and has held that an 
injunction will not be granted to prevent the cut¬ 
ting and removal of the timber after expiration of 
the time fixed,®® and, on the other hand, that the 
owner of the land is entitled to recover any dam¬ 
ages accruing by reason of delay in taking the 
timber away after the period named.®^ 

(b) Cut Timber 

In some Jurisdictions timber cut but not removed 
within the time limited becomes the property of the 
vendor, but in other jurisdictions the cut timber re¬ 
mains the property of the purchaser In the absence of 
express provision in the contract to the contrary. 

In some jurisdictions a provision in a timber deed 
or contract providing that the timber shall be re¬ 
moved®® or "cut and removed"®® within a specified 
time requires that the timber shall be removed as 
well as cut within the time so specified, and, where 
the timber has been cut but not removed within that 
time, it becomes the property of the vendor, unless 
the instrument conveying the timber provides that 
it may be removed within a reasonable time after 
expiration of the time limit*^® Ordinarily the time 
limit is as applicable to the removal as it is to the 
cutting,71 and a mere severance from the soil does 


not constitute a removal from the premises.72 jt 
has been held, however, that if the contract speci¬ 
fies the date cutting shall be completed, but not the 
date of removal of the timber, the purchaser has 
a reasonable time to remove it after completing* the 
cutting.78 

It has been held that the expenditure of money 
and labor in cutting timber and preparing it for 
removal does not satisfy the condition that it is to 
be cut and removed within a fixed period.74 Sq 
the fact that the timber was moved from the place 
where it was cut to another portion of the land and 
there stacked preparatory to shipment does not af¬ 
fect the operation of the rule,-75 but there is au¬ 
thority apparently not in harmony with this view.76 
The purchaser cannot recover from the vendor 
compensation for cutting it, having done the work 
on his own account and not at the request or for 
the benefit of the vendor-77 

View that timber does not become property of 
vendor. In many jurisdictions, where standing 
timber transferred by a timber deed or contract 
with a time limit for exercising rights thereunder is 
cut but not removed before the expiration of the 
time limit, the title to the timber so severed vests 
in the purchaser as personalty and does not revert 
to the vendor by reason of the failure to remove 
it before the time limit had expired78 in the ab¬ 
sence of express provisions to that effect ;7® and 
this is so whether the limitation as to time is for 


64. N.H—^Aznidon v. Latham, 95 A 
787. 78 N.H. 5. 

65. Ind.—^Halstead v. Jessup, 49 N.B. 
821, 1'50 Ind 85. 

66. Ind.—^Halstead v. Jessup, supra 
67- Ind.—Halstead v. Jessup, supra. 
68. Or.—Sandy Holdinir Co v. Ferro, 

25 P2d 561, 144 Or. 466 
38 O.J. p 166 note 54. 

69- 2i4ass.—^Smith v. Wells, 145 N,H. 
50, 250 Mass. 151. 

X.T.—^Schoexnaker v. Meadows, 10 N. 

Y.8.2d 859, 170 Misc. 158. 

N.C—Austin V. Brown, 132 S.B. 661, 
191 N.C. 624. 

Va.—<hirtis V. Peebles, 169 SE 548, 
160 Va. 735. 

Wash.—^Bank oX California, Nat. 
Ass’n, V. Clear Lake Lumber Co., 
264 P. 705, 146 Wash. 1543. followed 
in 264 P. 714, 146 Wash. 697, fol¬ 
lowed in Mill & Mine Supply Co. 
V. Clear Lake Lumber Co., 264 P. 
714, 146 Wash. 697. 

38 C.J. p 166 note 55. 

70. Fla.—Sanborn r. Franklin Coun¬ 
ty Lumber Co., 46 So. 85, 55 Fleu 
•3«9. 

8aw loffs were not “manufactured 
product** within meaning of timber 
contract grantlnf buyers the privi- 


legre to remove from land all timber 
products manufactured by them with¬ 
in a specified time a.fter expiration 
of time provided in contract for cut¬ 
ting and removal of the timber.— 
Coffman v. Seyfarth, Mo.App, 200 S. 
W.2d 594. 

71. Va.—^Smlth v. Ramsey, '82 SE. 
189, 116 Va. 530, 15 A.L R. 32. 

72. Tenn.—Bond v TJnfferocht, 167 
S.W. 1116, 129 Tenn. 631, (L.RA 
1916A 571. 

73. Or.—Osborne v. Eldnedge, 280 
P. 497. 130 Or. 885. 

74. Tenn.—Bond v. XJngrerecht, 167 
S.W. 1116, 129 Tenn. 631, iL.R.A. 
1916A 571. 

Va.—Smith v. Ramsey, 8'3 S.E. 189, 

I 116 Va, 530, 15 A.L.R 82. 

75. Miss.—^Rowan v. Carleton, 56 So. 
329, 100 Miss. 177. 

761 Va.—Zirkle v Allison, 101 SE. 

869, 126 Va, 701, 15 A.LR. 38. 

88 C.J. p 166 note 62. 

FUlnff on liver bank 
Where a party purchased timber 
to be cut for lumber and the contract 
provided that the logs were to be 
piled on the bank of the nver and 
there scaled hy the purchaser and the 
seller furnished a duplicate scale 
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sheet, it was held that since the logs 
were so piled on the nver bank, al¬ 
though not removed within the time 
limited by the contract, the purchas¬ 
er had acquired title to the logs.— 
Rodgers v. Anderson-Tully Co., 10 
TennApp 862. 

77. Mass.—Kemble v. Dresser, 1 
Mete. 271, 35 Am.D. 364. 

78. Ga—Cochran v. Stewart, »81 S.E 
2d 494, 71 GaApp. 579. 

38 C.J. p 166 note 64. 

Personal property when out 
Where timber was cut under con¬ 
tract of sale, and left on land by 
agreement of. owner, title was in 
purchaser, and seller had no title to 
I convey to purchaser of land, without 
notice of claim, the timber having 
become personal property when cut. 
—^Brown v Kammerman, 270 S.W. 
86, 168 Ark. 278 
Bemedy of landowner 
Title remains in licensee notwith¬ 
standing his failure to remove the 
wood constitutes a wrong for which 
the landowner may have his remedy. 
—Williams V. Bisson, 39 A.2d 662, 141 
Me. 117. 

79. Minn .—Pryor v. International 
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“removal”^® or for “cutting and removal,”8l al¬ 
though it has been held that, where a timber con¬ 
tract fixes the time for commencement of cutting 
and then provides that the severed timber shall be 
“removed” from the land within a specified time, 
the vendee is liable as for a conversion on a sub¬ 
sequent removal of timber cut before the expira¬ 
tion of the time limit.82 

In most of the jurisdictions where the foregoing 
view prevails, it is held that the vendee will be 
allowed a reasonable time for removing the timber 
after expiration of the time limited®* unless re¬ 
strained from so doing by the terms of the instru¬ 
ment,®^ and that the owner of land who forbids the 
grantee to remove the cut timber exercises such a 
dominion over it as to render him guilty of a con- 
version-®5 in some jurisdictions, however, an en¬ 
try to remove the timber constitutes a trespass, and 
the owner of the land may recover damages there¬ 
for.®® Regardless of which of these two views pre¬ 
vails, the owner of the land cannot recover the 
value of the timber so severed.®^ 

(c) Lumber Manufactured from Timber 

A limitation of time for the removal of timber gen¬ 
erally does not apply to lumber or other products man¬ 
ufactured therefrom, and failure to remove the lum¬ 
ber within the time limit does not divest the purchaser 
of his title thereto. 

Although there is some contrary authority,®® it 
is generally held that a timber deed or contract re¬ 
quiring the removal of all “timber” within a des¬ 
ignated time has no application to lumber or other 
products manufactured therefrom, and failure to re¬ 
move it within the time limit does not divest the 
purchaser of his title thereto,®® and he is entitled to 
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a reasonable time after the expiration of the time 
limit to remove it.®® 

(d) Effect of Special Provisions for Re¬ 
version of Title to Vendor 

Special provisions for reversion of title to the ven¬ 
dor on failure of the vendee to remove the timber with¬ 
in a designated time will pass the title to the vendor In 
the case of all timber remaining on the land, whether 
cut down before or after expiration of the time fixed. 

Where the instrument of conveyance expressly or 
by necessary implication provides that, on failure 
to remove the timber within a designated time, title 
thereto shall revert to the owner, on failure to re¬ 
move the timber within the time limited it becomes 
the property of the owner of the land,®i although 
the conditions of the contract have otherwise been 
performed,®® and the purchaser will be liable for 
subsequently removing the timber.®® 

The reversion may be of standing timber only,®^ 
or of all timber remaining on the land whether cut 
down before or after expiration of the time fixed,®® 
or of timber cut down and manufactured into saw 
logs before expiration of the time fixed but which 
remain upon the land, subsequent thereto®® ac¬ 
cording as the contract may provide. So where the 
instrument of conveyance provides that, if at any 
time it becomes impossible for the purchaser to cut 
the timber, it shall revert to the vendor, the rever¬ 
sion occurs when it appears that it is impossible to 
cut the timber within a reasonable time in the man¬ 
ner stipulated.®^ 

b. Under Deeds or Contracts Not Fixing Defi¬ 
nite Time for Removal 

(1) Perpetual right to remove 

(2) Reasonable time to remove 


Lumber Co, 195 N.W. 772, 157 
Minn. 157. 

ea Mich.—^Macomber v Detroit, L. 
& N. R Co , 66 N W. 376. 108 Mich 
491, 62 Am.S R 713, 82 L R.A. 102. 
38 aJ. p 167 note 66. 

81. Ga.—Cochran v. Stewart. 31 S E. 

2d 494. 71 Ga.App 579. 

Ife.—Williams v. Bisson, 39 A 2d •66*2, 
141 Me 117. 

38 C.J. p 167 note 67. 

88. Ark.—Hams v Terhune, 230 S. 

W. ms, 148 Ark. 445. 

38 C.J p 167 note 68. 

83. Ark—Hams v. Terhune, supra. 
38 C J p 167 note 69. 

84. W.Va.—Knight v. Smith. 100 S. 
B. 504, 84 W.Va. 714. 

85. Me.—Williams v. Bisson, 89 A. 
2d 682. 141 Me. 117. 


86b Minn—^Alexander v. Bauer, 102 
NW. 387, 94 Minn. 174. 

NH—^Plumer v. Prescott, 43 N.H. 
277. 

87. Ark—Indiana, etc. Lumber & 
Mfff. Co V. Eldridge, 116 S W. 1173, 
•89 Ark. 861. 

N.H—Plumer v. Prescott, 43 N.H. 
277- 

88. V€L—Curtis v. Peebles, 169 S B. 
548, 160 Va. 735. 

38 C.J. p 167 note 7*3. 

89. N.C.—^Austin v. Brown, 132 SE 
661, 191 NC. 624. 

38 C.J- p 167 note 74. 

Fxlnolpla of reverter Inapplieable 
Trees, when manufactured into 
lumber and piled on premises, ceased 
to he timber, and principle of revert¬ 
er is inapplicabla—Austin T. Brown, 
supra. 


90. N.C.—^Austin v. Brown, supra. 

38 C.J. p 167 note 75 

91. Ala —Corpus Jtuis dted in 
Allison Lumber Co. v. Robinson, 
123 So. I'O, 1>6, 219 Ala 644 

38 C.J. p 167 notes 76-78 

98. Mich.—Dye v. East Shore Wood¬ 
en Ware Co., 134 NW- 986, 169 
Mich. 78—G^amble v. Gates, 53 N. 
W. 941, 92 Mich. 510 

93. Ala.—^Harris v Free, 60 So 428, 
6 AUuApp. 113. 

9L N.H.—Tuttle v. D. W. Pingree 
Co. 73 A. 407, 75 N.H 288. 

38 C J. p 167 note 81' 

95. Or.—^Anderson v. Miami Lumber 
Co., 116 P. 1056. '59 Or. 149. 

38 C.J. p 168 note 82 

[ 96. Or.—Anderson v. Miami Lumber 

I Co., supra 

97. Miss—Adams v. Young, 88 So. 

I 324, 125 Miss. 748. 
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(1) Perpetual Right to Remove 

The owner of land may convey an absolute estate 
In the timber with the perpetual right to enter and re* 
move it, but the Intention to give such right must clear¬ 
ly and definitely appear. 

The owner of land may convey an absolute es¬ 
tate in the timber with the perpetual right to en¬ 
ter and remove it,®® and in such case, the courts 
will not deprive the purchaser of his right to enter 
on the ground that the conveyance is unwise and 
improvident,®® or construe the instrument as im¬ 
plying that the timber must be removed within a 
reasonable time.^ Since a conveyance of this char¬ 
acter has the effect of practically ousting the owner 
of the soil from its use and enjoyment,® it usually 
is considered so unreasonable in its nature® that, in 
order to have the effect of giving a perpetual right 
to cut and remove timber, the intention to give such 
right must clearly and definitely appear.* 


(2) Reasonable Time to Rrmove 

(a) In general 

(b) What constitutes reasonable time 

and how determined 

(c) Effect of failure to remove within 

reasonable time 

(d) Application to court to fix time 
(a) In General 

The purchaser will be allowed only a reasonable time 
to remove the timber, if the conveyance contains no pro¬ 
vision as to the time for exercising the right of removal 
and does not give a perpetual right of removal. 

As a general rule, the purchaser will be allowed 
only a reasonable time to remove the timber, if the 
conveyance contains no provision as to the time 
for exercising the right of removal,® and does not 
clearly manifest an intention to give a perpetual 


sa Fla.—-Wilson Cypress Co. v. Ste¬ 
vens, 143 So. 661, 106 Fla. 717— 
Roux V. Houle, 133 So. 8&3, 101 Fla 
64. 

38 CJ. p 168 note 95. 

On payment of taxes 
Where deeds conveying: timber pro¬ 
vided that grantee might enter land 
and remove timber within a specified 
number of years from and after date 
of deed and so long thereafter as tax¬ 
es were paid, and that grantee shall 
have right under conveyance to enter 
land for purpose of removing timber 
at any time he may desire during life 
of Instrument grantee had right to 
enter land and remove timber for an 
unlimited period of time provided 
only that he was required to pay all 
taxes against land and timber.—-Wil¬ 
liams V. Batson, 137 So. 286, 186 Sllss. 
•248, 128 A.L.R. 1138. 

99. Mont.—R. M. CJobban Realty Co. 
V. Donlan. 149 P. 484, 61 Mont. 58, 
66 . 

38 ax p 168 note 86. 

1. Tex.—^Broocks v. Moss, ConDuApp., 
212 S.W. 163. 

38 ax p 168 note 87. 

2. Wash.—^Hendrickson v. Lyons, 
209 P. 1096, 121 Wash. 682. 

8. Fla.—-Wilson Cypress Co. v. Ste¬ 
vens, 148 So. 661, 106 Fla. 717. 

38 C.X p 168 note 89. 

6 . Fla.—-Wilson Cypress Co. v. Ste¬ 
vens, supra. 

Wash.—-Ehlnoskl v. Carlisle Lumber 
Co., 187 P.2d 109, 17 Wash.2d 662 
—Hay V. Chehalis Mill Co., 19 P. 
2d 897, 172 Wash. 102—Kelson v. 
McKinney, 1 P.‘2d 876, 168 Wash. 
529—^McFadden v. Alien-Nelson 

MIU Co., 272 P. 714, 150 Wash. 249. 
W-Va.—Joyce v. Gibson, 145 S.K 279, 
106 W.Va. 221. 

38 C J. p 168 note 90. 


Perpetual zlgltt not given by convey¬ 
ance 

(1) Generally. 

La.—^Louisiana Central Lumber Co 
V. Womack. 119 So. 741, 11 LiaApp. 
132 

I Or.—Parsons v. Boggle, 11 P.2d 280, 
139 Or. 469. 

W.Va.—Joyce v. Gibson, 145 S.B 279, 
106 W.Va. 221. 

68 C.J. p 168 note 90 [b]. 

(2) Deed to timber to be removed 
within year after removal of timber 
from other land—Nelson v. McKm- 
ney, 1 P.2d 876, 168 Wash. 629. 

C3) Timber deed contalmng assign¬ 
ment of proceeds under outstanding 
contracts for sale of land only was 
held not to clearly manifest inten¬ 
tion to convey perpetual right to en¬ 
ter and remove timber, though haben¬ 
dum clause used word "forever.”— 
Hay V. Chehalis Mill Co., 19 P.2d 
897, ir2 Wash. 102. 

& IT.S.—^Thomas v. Gates, aaA.Va., 
81 F.2d 828, certiorari denied 60 
S.Ot. 18, 880 US. 659, 74 LHd 814 
—Spruce V. White, D.C-W.Veu, 45 
F.'Supp. 842. 

Ark.—Couch V. Kahler Co., 182 S.W. 
2d 648, 199 Ark, 45—Probst v. 
Toung, 59 S.W.2d 17, 187 Ark. 233— 
Dunn V. Forrester, 27 S.W.2d 1006, 
181 Ark. 696, error refused—Ozan- 
Graysonia Lumber Co. v. Swearin¬ 
gen. 271 S.W. 6, 168 Ark. 595. 

Fla.—-Wilson Cypress Co. v. Stevens, 
143 So. 661, 106 Fla. 717, 

G€t.—^Felder v. Oldham, 65 S.R2d 497, 
199 Ga. 820—^Moxley v. Adams, 8 
S.B.2d 62'5, 190 Ga. 164—Gledhill v. 
Brown, 162 S.E. 824, 44 Ga.App. 
670. 

By.—^Patton v. Lucy, 148 S.W.'2d 
1039, 285 Ky. 694—-Napier v. Baker, 
32 S.W.2d 49, 236 Ky. 724. 

Minn.—^Rathbome, Hair & Ridgway 
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Co. V. Coffron, 217 N.W. 501, 173 
Minn. 452. 

NH.—^Kidder v. Flanders, 61 A. 675, 
73 NH. 846. 

Or—Parsons v. Boggle, 11 P.2d 280, 
189 Or. 469. 

Va—Altizer v. Jewell Ridge Coal 
Corporation, 160 S.K. 47, 167 Va. 1. 
Wash—Kalnoskl v. Carlisle Lumber 
Co.. 137 P.2d 109, 17 Wash.2d 662 
—Hay V. Chehalis Mill Co., 19 P. 
2d 897, 172 Wash. 102—Nelson v. 
McKinney, 1 P.2d 876, 166 Wash. 
629. 

W.Va,—Jones r. Gibson, 188 SM, 773, 
118 W.Va. 66—Obrpos JUrls cited 
la Stump V. Moore^ 140 S.B. 460, 
104 WVa. 516. 

88 CX p 169 note 9'8. 

Ziimltatioax of xnle 

It has been held that the text rule 
should apply only to cases where 
there are no Intervening circumstanc¬ 
es, contract provisions, or equities 
which would make its application re¬ 
sult in an injustice.—Carder v. Mat- 
they. 32 S.B.2d 640. 127 W.Va, 1. 
Stipuletloa as to aanonat to be cut 
Duration of lessee’s right to cut 
timber under lease by which lessee 
agreed to cut stipulated minimum 
number of board feet per year was 
not measurable by period of tune re¬ 
quired at such minimum rate to cut 
estimated footage on the land when 
lease was executed, but lessee had a 
reasonable time within which to re¬ 
move the timber, which had not ex¬ 
pired eight years after execution of 
lease.—-Hendrix v. W. R. Altman 
Lumber Co., aC.A.Ga,, 145 F.‘2d 60L 
j^baadomnext 

Where deed conveying* standing 
timber did not indicate immediate 
severance thereof was contemplated, 
but showed outright conveyance with 
unlimited time for removal of tim¬ 
ber, rights under deed were not lost 
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right to enter on the land and cut trees, as dis¬ 
cussed supra subdivision b (1) of this section. 
Where, notwithstanding a maximum length of time 
is mentioned for removal, the conveyance requires 
the timber to be removed as “expeditiously as possi¬ 
ble,” the conveyance is construed as not giving 
any definite time within which removal may be 
made, and the rule as to removal within a reasonable 
time applies.® So, also, only a reasonable time for 
removal is given by a provision for removal "at 
any time”^ when the vendee “so desires,”® "or at 
his convenience.”® 

Where a conveyance of timber fixes no time for 
removal, the parties may fix the time by subsequent 
agreement,^® or it may, in some jurisdictions, be 
fixed by application to the court, as discussed infra 
subdivision b (2) (d) of this section. Some statutes 
fix the time for removal of timber where the con¬ 
veyance thereof sets no time limit.ii 

When reasonable time begins to run. It has been 
held that reasonable time for removal of timber 
should be determined from the date of the original 
conveyance of timber rights, and not from the date 
when the last purchaser acquired a deed to the tim¬ 
ber rights.1® Where the owner of land deeds all 
of the timber thereon, together with an undivided 
interest in the land, amounting to about one third 
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of the acreage, if partitioned, and without limiting 
the time in which the timber is to be removed by 
the grantee, the “reasonable time” in which the 
timber must be cut and removed begins to run from 
the date of partition.^® 

Notice to remove. The owner of the land may 
by giving proper notice to the purchaser of the 
timber, hasten the time for its removal. 

(b) What Constitutes Reasonable Time and 
How Determined 

The question what constitutee a reasonable time for 
removal of timber depends on no fixed rules, but Is to 
be determined from the express and implied terms of 
the conveyance and the particular facts and circum¬ 
stances surrounding the property, the parties, and the 
transaction when the conveyance was made. 

The question what constitutes a reasonable time 
for removal depends on no fixed rules,^® and is not 
to be determined by the arbitrary will of either 
party.i® It must be determined from the express 
and implied terms of the conveyance,^^ and the 
particular facts and circumstances surrounding the 
property, the parties, and the transaction when the 
conveyance was made.^® The location, condition, 
and nature of the timber,i® the amount paid there¬ 
for,®® the quantity thereof,its accessibility,®® fa^ 
duties for cutting and removal,®® and the obstacles 
opposing it,®* seasonableness of the weather,®® and 


by abandonment.—^Napier v. Baker, 
32 S.W.2d 49. 23o Ky. 724. 

6. Ark.—Burbridge v. Arkansas 

Lumber Co.. 178 S.W. 804, 118 Ark. 
94.' 

38 C.J. p 169 note 98. 

7. Ark.—^Fletcher v- Lyon, 128 •S.W. 
801, 93 Ark. 5 

Or—Parsons v. Bosr£de, 11 P.2d 280. 
139 Or. 469 

a. Fla.—^Livinaston v. Drew Lum¬ 
ber Co., 90 3o. 466, 82 Fla. 508. 

9. W.Va.—Jones v. Gibson, 188 S.B. 

773. 118 W.Va. <66. 

3S C J. p 169 note 97. 

IOl Lsl—L ake End Lumber Co. v. 

Washmsrton. 8 La.App. <528. 

W.Va.—Williams v. McfCarty, 95 S,E. 
63>8, 82 WVa 158. 15 A L.R. 9. con- 
currinsr opinion, 100 SE. 565. 82 
W.Va. 158, 15 A L R. 9. 

IL Ala.—^Love v. Slms-Morgan 

Lumber Co. 158 So. 180. 229 Ala. 
199. 

12. Wash —^Nelson v. McKinney, 1 P. 
2d 876. 163 Wash. 529. 

13. W.Va.—Hill V. Vencill, 111 S.E. 
478. 90 WVa. 13«. 

14. Ky.—^Davidson v. Moore, en S. 
W. 260. 18 Ky.L. '563. 

Pa.—Boults V Mitchell, 15 Pa. <371. 
ZrnoxtBflT notice 

Whether time allowed by licensor’s 
notice for licensee's renewal of log*- 
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8rinsr operations was reasonable was 
immaterial, where licensee ignored 
it.—Coqullle Mill & Tugr Co. v. Rob¬ 
ert Dollar Co.. 285 P. 244. 132 Or. 
4<58. 

16. Ark.—Liston v. Chapman & 
Dewey Lumber Co. 91 S.W. 27, 77 
Ark. 116. 

16L Fla.—Wilson Cypress Co. v. Ste¬ 
vens. 143 So. 661. 106 Fla. 717. 

38 G.J. p 169 note 4. 

17- Fla.—(Livingston v. Drew Lum¬ 
ber Co., 90 So. 466, 82 Fla. 508. 

IK Ark.—Couch v. Kahler Co., 182 
S.W.2d 648. 199 Ark. 45. 

Fla.—^Wilson Cypress Co. v. Stevens, 
143 So. 661, 106 Fla. 717. 

Ga.—^Moxley v. Adams, 8 S.E.2d 525, 
190 Ga. 164. 

Va —^Altiser v. Jewell Rid^re Coal 
Corporation, 160 S.E. 47, 157 Va. 1. 
Wash.—^Hay v. Chehalis Mill Co.. 19 
P.2d 397, 172 Wash. 102—Nelson v. 
McKinney. 1 P.2d 876. 168 Wash. 
529. 

WVa.—Coxpiui Jlixis oitea In. Stump 
V. Moore. 140 SB. 4«0, 104 W.Va. 
513. 

38 O.J. p 169 note 6. < 

Tenns of original grant 
The time for expeditions removal 
must be determined according to 
the terms of the original grant by 
the owner and the circumstances sur¬ 
rounding that grant, and not those 
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which attended the subsequent con¬ 
veyance of the timber by the origi¬ 
nal purchaser.—Orr v. Southern 
Lumber Go.. '279 S.W. 1013, 170 Ark. 
361—^Louis Wemer Sawmill Co. v. 
Sessoms, 179 S.W. 185, 120 Ark. lOK 
19. Ark.—Couch v. Kahler Go., 132 
S.W.2d 648, 199 Ark. 46. 

Fla—Wilson Cypress Co. v. Stevens^ 
143 So. 661, 106 Fla. 717. 

3'8 C.J. p 170 note 7. 

20l Wash.—Nelson v. McKinney, 1 
P.2d 876, 163 Wash. 529. 

21. Ark.—Orr v. Southern Lumber 
Co., 279 S.W. 1013, 170 Ark. 361. 

Ky.—Patton v. Lucy, 148 S.W.2d 
1039, 285 Ky. 694. 

88 C.J. p 170 note 8. 

22. Ark.—Orr v. Southern Lumber 
Co, 279 S.W. 1018, 170 Ark. 861. 

Ky.—^Patton v- Lucy* 148 S.W,2d 
1039, 285 Ky. 694 
38 C.J. p 170 note 9. 

23. Ark.—Couch v. Kahler Co., 132 S. 
W.2d 648, 199 Ark. 45—Orr v. 
Southern Lumber Co., 279 B.W. 
1013, 170 Ark. 36L 

88 C.J. p 170 note 10. 

24. Ark.—Couch v. Kahler Co., 132 
S.W.2d 648, 199 Ark. 45. 

3« CJ. p 170 note IL 

'25. Ark.—Orr v. Southern Lumber 
Co.. 279 S.W. 1013, 170 Ark. 861. 

; 38 C.J. p 170 note 12. 



L0Q8 AND LOGGING 


54 C.J.S, 


§ 19 

all other conditions and circumstances which might 
affect the cutting and removing thereof®® may be 
considered. However, the rights of the grantee 
are not to be measured by the convenience or in¬ 
convenience, the ability or inability, of the pur¬ 
chaser, caused by the magnitude and extent of his 
business, and its numerous other contracts, to which 
the grantor is a stranger.®^ 

Local custom, A local custom or usage is not or¬ 
dinarily relevant or material evidence in determin¬ 
ing what is a reasonable time, whidi should not be 
determined with respect thereto unless its observ¬ 
ance was shown to be general and universal as to 
what became necessarily, by implication, a part of 
the contract.®® 

Question of law or fact. The question what is a 
reasonable time is ordinarily a question of fact®® 
or a mixed question of law and fact,®® although 
there may be extreme cases in which the delay is 
so unreasonable that the court should so declare as 
a matter of law.®i In numerous particular cases 
it was held that a reasonable time had,®® or had 
not,®® elapsed. 

(c) Effect of Failure to Remove within Rea¬ 
sonable Time 

It !• generally held that, where the deed or con¬ 


tract fixes no time for removal of the timber, the ven- 
dee forfeits all right to timber not removed within a 
reasonable time. 

In most jurisdictions, where a timber deed or 
contract fixes no time for cutting and rem*4ving 
the timber, the vendee forfeits all right to timber 
not removed within a reasonable time,®^ without 
the necessity of any notice by the vendor,®® notwith¬ 
standing the absence of a forfeiture clause in the 
contract,®® but no forfeiture may be claimed until 
a reasonable time for removing the timber has 
elapsed.®^ In some jurisdictions it is held that fail¬ 
ure to remove in a reasonable time bars the right 
of entry, but does not divest title to the timber.®® 

(d) Application to Court to Fix Time 

In some jurisdictions, where no time Is fixed for re¬ 
moval of the timber, the grantee has an indefinite time 
for removal until the time is fixed by application to 
the court to supply the defect. 

In some jurisdictions, where no time is fixed for 
the removal of the timber, the right to remove re¬ 
mains in the grantee indefinitely until the time for 
removal is fixed by application to the proper court 
to supply the defect in that respect by fixing the 
time.®® Until a period is fixed by agreement of the 
parties or by the proper court on application, the 


flOL Ark.—Orr v. Southern Lumber 
Co., supra—^Burbridge v. Arkansas 
Lumber Co.. 178 S.W. 304, 118 Ark. 
34. 

S7. Va—Young v. Camp Mfg. Co.. 66 
'S.S3. 843. 110 Va. 1678. 

28. Ga.—Goette v. Lane, *36 S B. 758. 
Ill Ga. 400. 

89. Wash —Elalnoski v. Carlisle 

Lumber Co. 1:37 P.2d 109, 17 Waah. 
2d 662—Nelson v. McKinney. 1 P- 
2d 876, 163 Wash. 629. 

88 C.J. p 170 note 16. 

3(h Ark—Couch v. Kahler Co., 182 
S.w:2d 648, 199 Ark. 45. 

Wash.—Nelson v. McKinney, 1 P.2d 
876. 163 Wash. 529. 

38 C.J. p 170 note 17. 

3L W.Va—Cozpns Jnxte oitsd In 
Stump V. Moore. 140 S.1I 480, 104 
W.Va 613. 

38 C.J. p 170 note 18. 

38. Ark.—Ozan-Graysoma Lumber 
Co. V. Swearingen, 271 S.W. 6, 166 
Ark. 595. 

Wash.—Kalnoski v. Carlisle Lumber 
Co.. 137 P.*2d 109. 17 Wash.2d 662. 
W.Va—Cozpns Jozis cited in Stump 
V. Moore. 140 BJE. 480, 104 W.Va. 
513 

38 C J. p 170 note 19. 

PartioTiIar periods of tlane 

(1) Twenty-five years.—Stump - v. 
Moore^ supra. 

(2) Twenty-four years.—Parsons 
V. Boggle, 11 P.2d 280, 189 Or 469. 


(3) Twenty-two years. 

Ky-—Polley v. Ford, 227 S.W. 1007. 
190 Ky 679. 

Wash—Nelson v. McKinney, 1 P.2d 
876, 163 Wash. 529. 

(4) Twenty years. 

Ark—^Dunn v. Forrester. 27 S.W.2d 
1005, 181 Ark. 696, error refused. 
Va.—^Altlzer v Jewell Ridge Coal 
Corporation. 160 S.B 47. 157 Va. 1. 
38 C J. p 170 note 19 [d]. 

(6) Sixteen years—^Kalnoski v. 
Carlisle Lumber Go.. 167 P.2d 109, 
17 Wash*3d 662, 

(6) Fifteen years.—^Probst v. 

Young, 69 S.W.2d 17, 187 Ark. 2138. 

33. Ark.—Neal v. Arkansas Lumber 
Co.. 295 S.W. 66. 178 Ark. 852. 

88 C.J. p 170 note 20. 

Particular periods of time 

(1) Twenty-three years—Wilson 
Cypress Co. v. Stevens. 143 So 661, 
106 Fla. 717. 

02) Fifteen years.—Jones v. Gib¬ 
son. 188 S.B. 773, 118 W.Va. 66. 

(3) Six years.—Johnson v King 
Lumber Co., 147 SB. 142, 39 GaApp 
280 

34b Ark —Ozan-Graysoma Lumber 

Co. V. Swearingen, 271 S.W, 6, 168 
Ark. 695. 

Wash—Nelson v. McKinney, 1 P.2d 
876, 163 Wash. 529. 

36 C.J p 171 note 21. 
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A djetesnniBable fee 
An estate acquired by conveyance 
of timber to be cut and removed 
within a reasonable time Is a fee de¬ 
terminable on failure to cut and re¬ 
move the timber within a reasonable 
time. 

Ark—Probst v. Young, 69 SW2d 17, 
187 Ark. 288. 

WVa.—Joyce v. Gibson. 145 S.B 279, 
106 W.Va. 221. 

88 G J p 171 note 21 (a]. 

35. Wash—Kalnoski v. Carlisle 
Lumber Co.. 187 P.2d 109, 17 Wash. 
2d 662—Nelson v. McKinney, 1 P 
2d 676, 16.3 Wash. 529. 

38. Or.—Parsons v. Boggie, 11 P.Cd 
280, 1139 Or. 469. 

37. Tex.—Montgomery County Lev. 
Co. V. Miller-Vidor Lumber Co, 
Civ.App., 139 S.W. 1015. 

33i Vt.—Deerfield Lumber Co. v Ly¬ 
man, 94 A 837, 89 Vt 201. 

88 C.J. p 171 note 23. 

39. La.—Willetts Wood Products Co 
V. Concordia Land & Timber Co. 
124 So 841, 169 La. 241, certiorari 
denied Concordia Land & Timber 
Co. V. Willetts Wood Products Co, 
60 S.Ct. 848, 281 U.S. 742, 74 L Ed 
1166—Weaver Bros Lumber Cor¬ 
poration V. Beasley. App., 157 So 
282—Louisiana Central Lumber 
Co. V. Womack* 119 So. 741, 11 La 
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right to remove the timber remains in the grantee 
indefinitely,^® and the owner of the land has no 
cause •£ action to have the timber declared forfeit¬ 
ed to him,or any prescription against the vendee’s 
rights under the contract.42 The mere fact that the 
grantee is notified by the grantor to remove it with¬ 
in a specified time does not supply the omission in 
the deed to fix the time, the purchaser not having 
consented thereto.43 Wliere the court fixes the 
time for removal, all timber remaining on the land 
after the expiration of the time fixed reverts to the 
owner of the land.44 

Giving effect to intention of parties. On proper 
application the court will fix the time limit ac¬ 
cording to the contemplation of the parties, and al¬ 
low the time to be perpetual if such was the con¬ 
templation of the parties.45 

Removal of cloud on title. In a suit to have de¬ 
clared void as a cloud on plaintiffs title instruments 
under which defendant based his title to timber, the 
court has discretion in fixing a reasonable time in 
which the timber should be removed^B 

c. Extension of Time for Eemoval 

(1) By act of parties 

(2) By courts 

(1) By Act of Parties 

(a) In general 

(b) Construction and operation of agree¬ 

ment 

(c) Conditions precedent 


(a) In General 

It fs competent for the parties to extend the time 
fixed for cutting and removal of timber sdd. 

It is, of course, competent for the parties to ex¬ 
tend the time fixed for cutting and removal of tim¬ 
ber sold.47 General rules govern the validity of 
agreements of this character.48 The right to an ex¬ 
tension of time for cutting and removing timber 
is not waived by endeavoring to procure an exten¬ 
sion beyond that time.4® 

Transfer of rights under extension. The right 
to remove timber under an agreement for extension 
may be transferred.®® However, where one who is 
limited to a specified time to cut timber conveyed 
transfers his rights to a third party and, after the 
expiration of the time fixed by the original convey¬ 
ance, acquires a right from the owner of the land 
to cut timber thereon for a specified time, the right 
does not attach itself as a covenant running with 
the land in the hands of the grantee.®! 

Revocation, Where the time for cutting and re¬ 
moving timber is orally extended b3’' parol, such ex¬ 
tension is a mere license which is revoked by a sub¬ 
sequent conveyance of the land to another ;®8 and 
this is so, although the grantee of the land had ac¬ 
tual notice of the extension.®® 

Who entitled to payment of extension money. 
In the absence of any provision in the deed to the 
contrary, the price to be paid for the granting of an 
extension belongs to him who at the time of pay¬ 
ment has the title,®4 and, ordinarily, an extension is 


App 132—^Lake End Iiumber Co. v. 
Washmgrton, 8 iLsLApp. 628, 

38 C J. p 171 note'21. 

40. Lsl—^L ake End Lumber Co. v. 
Washington, supra. 

98 C.J. p 171 note 2*5 

41. La.—Simmons v. Tzemont Lum¬ 
ber Co, 81 So. 263, 144 La. 719— 
Lake End Lumber Co. v. Washing¬ 
ton, 8 La.App. 528. 

42. La—Simmons v. Tremont Lum¬ 
ber Co, 81 So. 263, 144 La. 719. 

43. La.—Kavanaugh v. Frost-John¬ 
son Lumber Co.. 90 So. 275, 149 
La. 972. 

44h La.—Woods V. Union Sawmill 
Co., 77 So. 280. 142 La. 554. 

33 C.J. p 171 note 29. 

45. La.—^Frost-Johnson Lumber Co. 
V Sallmg, 91 So. 207, 150 La. 756. 

4db U.S.—Thomas v. Gates, C C.A. 
Va., 31 F.2d 828, certiorari denied 
50 set 18, 280 U.S. 559, 74 L Ed 
614. 

47. UlS.—Corpus Jtizis cited la. Re¬ 
construction Finance Corporation 


V. Sun Lumber Co., C.C.A-W.Va., 
126 F.2d 731, 736. 

38 C J. p 171 note 31. 

48L Ark.—Little Bed River Levee 
Dist No. 2 V. Moore, 126 S.W.2d 
605, 197 Ark. 945. 

Minn.—Rathborne, Hair & Ridgway 
Co. V. CofiCron, 217 N.W. 601, 178 
Minn. 452 

38 C.J. p 172 note 33. 

Potestative ooaditioa 
Condition in deed of standing tim¬ 
ber, authorizing purchaser to extend 
period during which he was required 
to remove same hy payment of taxes 
on the land after the expiration of 
the period stipulated in the contract, 
was not null and void as a potesta^ 
tive condition, on part of obligor— 
Davis Bros Lumber Co. v Smither^ 
man, 100 So. 786, 156 La. 607. 
Consideration held sufficient to sup¬ 
port agreement 

La—^DaVis Bros. Lumber Co. v. 

Smitherman, supra. 

SC.—Cothran v. Long Cane Lumber 
Co, 139 SE. 850, 141 S.G. 987. 

38 C.J. p 172 note 33 [a]. 
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49. N.C.—Norfolk Lumber Co. v. 
Smith, 69 SE. 543, 146 N.C. 158 

S.C—Cunningham v. Atlantic Coast 
Lumber Corp., 109 S.E. 145, 117 S. 
C. ^240 

50. La.—^Blg Pine Lumber Co. v. 
Hunt, 82 So. 363. 145 lia 342. 

88 C.J p 172 note 34. 

6L Ga.—^Baker v. Davis, 57 SE 62, 
127 Ga. 649. 

62. Mich.—Williams v. Flood, 30 N* 
W. 9*3. 63 Mich. 487, 

53. Mich—Williams v. Flood, su¬ 
pra 

54^ U.S.—Gilford v. Ward Rue Lum¬ 
ber Co., D.C.Va., 17 F.Supp. 431. 
Ga.—Corpus JUrls cited In Jelfreys- 
McElrath Mfg. Co. v. Faulk, 183 S. 
E. 108, 109, 62 Ga.App. 324. 

N.C.—Corpus Juris cited in Bank of 
Onslow V. Rowland Lumber Co., 
138 S E. 125, 127, 193 N.C. 757, 

38 C.J. p 172 note 89. 

Payment to mortgagor 
Payment for the extension made 
to the mortgagor of the property has'' 
been held effective since the mort¬ 
gagee’s legal title does not carry the 
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not obtainable by payment of the extension money 
to one who is not the owner of the land at such 
time.5^ On the other hand, where grantors of tim¬ 
ber rights by their deeds expressly reserved to them¬ 
selves the right to renewal money, to be paid to 
procure an extension, the fact that the grantors or 
their heirs conveyed the fee of the land to others 
did not destroy their right to the renewal money 
and hence such grantees cannot maintain an action 
of trespass against the timber grantee because he 
was removing timber, although he had not paid them 
the renewal money.67 It has been held that a court 
of equity will not terminate the right of a grantee 
to take timber uncut at the expiration of the time 
stated in the deed where the grantee has paid the 
extension money to the wrong person as a result of 
an honest and justifiable mistake.^^ 

Rights of purchaser of land. It has been held 
that a grantee of land, who by the terms of his deed 
has notice of the terms of a prior conveyance of the 
timber authorizing an extension of the time for cut¬ 
ting and removal, is bound thereby and cannot ob¬ 
ject to an allowance of the extension by the gran¬ 
tor after parting with title to the land.®® So one 
who buys land subject to a timber extension contract 


of which he has actual notice is in no position to 
question the form of the extension.®® It has been 
held, on the other hand, that, where the conveyance 
of land passes title to the grantor’s reversionary in¬ 
terest in the timber not removed within the time 
limit, the grantee of the land is not bound by an 
extension of time agreed to by the grantor after he 
has parted with title to the land.®^ 

(b) Construction and Operation of Agree¬ 
ment 

An agreement for an extension of time for the re¬ 
moval of timber Is generally regarded as an option, and 
does not alone create an Interest in timber, but merely 
amounts to an offer to create one when the offer has 
been accepted. 

General rules govern the construction and opera¬ 
tion of agreements for the extension of time for the 
cutting and removal of timber sold.®® Such an 
agreement is usually regarded as an option.®® It 
does not alone create an interest in the proper^,®® 
but merely amounts to an offer to create one when 
the offer had been accepted,®® and when the con¬ 
ditions are performed.®® The extension agreement 
does not amount to a new conveyance of the tim¬ 
ber,®7 but merely extends the period for the re- 


power to srrant tlie extension.—Bank 
of Onslow V. Bowland Lumber Oo.* 
supra. 

Mgrmemt to nozimree 
Payments of annual rentals for ex¬ 
tensions of time for removal of tim¬ 
ber by grantees In timber deed to 
mortgagee of land by order or direc¬ 
tion of administrator of deceased 
grantor's estate In partial payment 
of mortgagee’s claim against estate 
for taxes paid were In legal effect 
payments of rentals to administrator 
and effectual to extend time for re¬ 
moval of timber, although not au¬ 
thorized by probate court order.— 
Jones V. Gibbs. 130 S,W;2d 265, 183 
Tex, 627. motion overruled 131 iS.W. 
2d &57. 138 Tex. 627. 

65. 17,0.—^Bank of Onslow v. Row¬ 
land Lumber Co.. 138 S.E. 125, 193 
N.C, 757. 

Tex.—Martin v. Southern Pine Lum¬ 
ber Co.. Com.App., 284 S.W. 918. 

6ft S.O.—^Richardson v. Cooler. 104 
S.£. 305. 116 S.O 162. 

T®*.—Adams v. fidelity Lumber Co., 
O 1 V.APP., 201 S.W. 1084. 

67- S.C.—^Richardson v. Cooler, 104 
S.13. d0!5. 115 S.O. 102. 

5& Tex.—Jones v. Gibbs, 180 S.W. 
2d 266. 133 Tex. 627, motion over^ 
ruled 131 S.W.2d 957. 133 Tex. 627. 

69. N.C.—^Powell V. Fosburg Lum¬ 
ber Co., 79 S.B 272, 168 N.a 36. 
|Lnn.Cas.l915B 709. 


6ft Ark.—Rochs v. Dala 218 ftW. 

668. 142 Ark. 34'2. 

S3 C,J. p 172 note 48. 

SL Tex—^Martin v. Southern Pine 
Lumber Co., COnuApp, 284 S.W. 
918. 

eft Ga—^Felder v. Oldham, 35 SB.2d 
497. 199 Ga. 8^6. 

88 O.J. p 172 note 45. 

Bxteaaloii for definite period 
Provision in contract for sale of 
timber that If. at expiration of lease, 
purchaser had not been able to cut 
and remove the timber, he should 
have right to renew the lease from 
year to year for an additional sum, 
•gave purchaser the right to “extend” 
the time of the contract for twelve 
months and not the right to “re- 
I new” for an Indefinite period.—^Felder 
V. Oldham, siipra. 

CoadltloBs to extension 
Where timber deed required remov¬ 
al within five years, but authorized 
annual extensions on condition that 
purchaser was prevented from remov¬ 
ing timber within the five years, con¬ 
dition was Inapplicable to failure to 
remove within granted extension pe¬ 
riod, as respects right to further ex¬ 
tension.—Weaver Bros. Lumber Cor¬ 
poration v. Beasley, LaApp., 157 So. 
282. 

Anthozlslag both oattlng and removal 
within eattended tinm 
A contract authorizing an exten¬ 
sion of time on compliance with des¬ 
ignated conditions confers on the 
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grantees the right both to cut and 
remove for the period covered by the 
extension where the conditions are 
complied with —Cothran v. Long 
Cane Lumber Co, 139 S B 850, 141 S. 
C. 387—38 C.J. p 172 note 46 [a]. 
Computation of payment 
Tex.—Jones v. Gibbs, 130 (S W.2d 265, 
183 Tex. 627, motion overruled 131 
S.W.2d 967, 133 Tex. 627. 

38 C J. p 172 note 45 [d]. 

63. U.S.—Gilford v. Ward Rue Lum¬ 
ber Co . D C Va., 17 F.Supp. 431. 

Ga,—Bdmpndson v. Boyd Lumber Co.. 

129 S B. 168, 34 Ga App. '274. 

N.C.—Carr v. Parsons, 174 S.B. 289. 
206 N.C 448. 

S.C—A C. Tuxbury Lumber Co v. 

Byrd, 127 SB. 267, 131 S.Q. 82. 

88 CJ. p 172 note 46. 

Agreement held not option under 
facts 

Ark—^Watson v. Stout Lumber Ce. 

298 S.W. 1010, 175 Ark. 240 
Tex.—Jones v. Gibbs. Civ.App., 103 
SW.2d 1011. affirmed 180 SW2d 
265. 188 Tex. 627. motion overruled 
131 SW2d 957, 133 Tex. 627. 

64. US —Gilford v. Ward Rue Lux^- 
ber Co, D.C.Va, 17 F.Supp. 481. 

65. U.S.—Gilford v. Ward Rue Lum¬ 
ber Co., supra. 

Mont.—Uonlan v. Arnold, 136 P. 776,. 
48 Mont. 416. 

66- U.S^—Gilford v. Ward Rue Lum¬ 
ber Co., D.C.Va.. 17 F.Suipp. 431. 

38 C.J. p 173 note 48. 

67. U.S,—Reconstruction Finance 
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moval of the timber already conveyed, and -waives 
the right to insist on a forfeiture for failure to re¬ 
move it within the period originally limited.®^ 

Agreements for extension -will be strictly con- 
strued,®® in favor of the grantor or optionor.^o and 
time ordinarily will be regarded as of the essence 
of such a provision.^! 

Extension not fixing time. An agreement for 
extension not fixing the time does not give the 
grantee the right to cut and remove the timber for 
an indefinite period.^^ A reasonable time after the 
expiration of the original period fixed will be al¬ 
lowed,and an additional reasonable time in which 
to remove the buildings, railroads, and tramivays 
erected on the land as permitted by the deed.^^ 
However, only a reasonable time -will be allowed 
The question what is a reasonable time is for the 
juiy-^® On failure to cut and remove the timber 
within a reasonable time, the title to the timber 
reverts to the seller.*^^ 

Merger. When a timber deed contains a pro-ri- 
sion for extension of time for cutting and remov¬ 
ing, and before the expiration of the time originally 
fixed the purchaser of the timber acquires title to 
the land on which it stands, the extension period 
merges in the title, and the original owner is not 
entitled to interest agreed to be paid as a consider¬ 
ation for the extension.^* 
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Waiver and estoppel. The fact that the grantor 
grants two extensions of time for the cutting does 
not estop him from refusing to grant other exten¬ 
sions and declaring that the time for removal has 
expired^® However, the granting of extensions 
and the acceptance of extension payments consti¬ 
tutes a waiver of any objection to the failure of the 
grantee to remove the timber within the time orig¬ 
inally limited,®® and merges into the last renewal 
year all questions as to failure to remove the tim¬ 
ber before the beginning of such year, so as to pre¬ 
sent only the question whether the timber cotdd have 
been removed during such year.®^ It has also been 
held that equity will not permit the grantor to stand 
by and allow the grantee to pay taxes on the prop¬ 
erty under the terms of the contract and then sum¬ 
marily forfeit the contract without giving the gran¬ 
tee a reasonable time to remove the timber, not¬ 
withstanding more than a reasonable time for re¬ 
moval had elapsed before such action.®® 

(c) Conditions Precedent 

Conditions precedent to the right to an extension 
provided for by the contract must be complied with to 
entitle the vendee to the extension, unless such condi¬ 
tions are waived. 

In order to be entitled to an extension of time for 
removal of timber under a contract providing there¬ 
for, all the conditions precedent to the right im¬ 
posed by the contract must be complied with,®® un- 


Corporation v. Sun Lumber Co., D. 
CW.Va., 126 F.2d 731. 

68. UlS.—^Reconstruction Finance 

Corporation v. Sun Lumber Co., 
supra. 

OotttSuiied oocnpancy 
Writing: extending: time for remov¬ 
ing timber Imks Itself with deeds, 
making: them part of transaction for 
continued occupancy for removal.— 
Rathbome, Hair & Ridgway Co. v. 
CoIEron, 317 H.W. 601, 173 Mmn 452. 

69. Ala.—^Murphy v. Schuster 

Spring:s Lumber Go.. Ill So. 427, 
315 Ala. 412. 

38 C.J. p 173 note 49. 

TO. SC—A. C. Tuxbury Lumber Co. 
V. Byrd, 127 S.B. 267. 131 S.C. 33. 

71. S.C.—^A. C. Tuxbury Lumber Co. 
V. Byrd, supra. 

38 C.J. p 173 note 50. 

72. Wash.—McFadden v. Allen-Hel- 
son Mill Co.. 272 P. 714, ISO Wash. 
249. 

38 C.J p 173 note 51. 

73. "Va —Carpenter v. Camp Mfgr. 
Co. 71 S.E. 639. 112 Va. 300. 

Wash.—^McFadden v. Alien-Nelson 
Mill Co., 272 P. 714, 150 Wash. 249. 

74. Va.—Carpenter v. Camp Mfg:. 
Co., 71 S.E. 559, 112 Va. 800. 


75. Ga.—Sarg:ent v. Shipp, 27 S.B}.2d 
250, 70 GaApp. 64. 

Misa—Sumter Lumber Co. v. Skip¬ 
per, 184 So. 296, 183 Miss. 595. 
sugrsestlon of error overruled 184 
So. 835, 183 Miss. 59*5. 

Wash.—^McFadden v, Alien-Nelson 
Mill Co., 272 P. 714, 150 Wash. 349. 
38 C.J. p 173 note 54. 

Beasosable tlxna 

Where a timber deed allowing ten 
years for removal provided that the 
gnrantee should have such additional 
time as desired, it was held that a 
demand for fifteen years’ additional 
time, was reasonabla 
U.S.—^United Timber Co. v. Bivens, 
D.aSC., 253 F. 968, affirmed, C.C. 
A.. 264 F. 808. 

S.C.—^Montag:ue Corporation v. E. P. 
Burton Lumber Co., 134 IS.E. 147, 
136 SC. 40 

76- U.S.—United Timber Co. v. Biv¬ 
ens, D.C.S.C., 24<8 F. 554 

77. Ga—Branch v. Johnson, 71 S.E. 
1123, 9 Ga.App. 699. 

73. N.C.—Shannonhouse v. McMul- 
lan. 84 SE. 259, 168 N.C. 289. 

79. La.—Hammond Lumber Go. v. 
SCilg:ner, 100 So. 407. 
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8(h La.—Weaver Bros. Lumber Cor¬ 
poration V. Beasley, App., 157 So. 
282. 

81. Miss.—Sumter Lumber Co. v. 
Skipper, 184 So. 296, 183 Miss, go's, 
sug:g:estion of error overruled 184 
So. 835, 183 Miss. 596. 

88. Wash.—McFadden v. Allen-Nd- 
son Mill Co., 272 P. 714, 150 Wash. 
249. 

83. Ala.—^Murphy v. Schuster 
Springs Lumber Co., Ill So. 427, 
215 Ala. 41'2. 

Ga —^Edmondson v. Boyd Lumber Co., 
129 S.E. 168, 34 G^aJ^p. 274. 

S.C.—A. C. Tuxbury Lumber Co. v. 

Byrd, 127 S.E. 267, 131 SC. 82. 

Tex.—^Temple Lumber Co. v. Arnold, 
Civ App., 14 S.W.2d 926, error dis¬ 
missed. 

38 C.J. p 173 note 59. 

Depaadeat ooveuaat 
Clause allowing: extension of time 
for cutting: timber, "provided” gran¬ 
tee agrees to make reasonable efforts 
to out within orIg:inal period, was 
held a dependent covenant, or in ef¬ 
fect a condition precedent to the 
rlg:ht to compel an extension.— 
Murphy v. Schuster Spring's Lumber 
Co., Ill So. 427, 216 Ala. 412. 
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less waived,®^ or prevented by acts of the vendor.®5 
This rule has been applied in respect of conditions 
imposed by the contract, such as application for ex¬ 
tension,®® notice of the intention to exercise the 
option for extension,®^ or of the period desired for 
cutting,®® or payment or tender of stipulated in¬ 
terest on the purchase price,®® or of a specified 
sum.®® 

If payment of the extension money is required 


on a designated date, it has been held that time is 
of the essence of the contract and payment on the 
date named is a condition precedent to the right to 
extension.®! Even in the absence of express pro¬ 
vision as to the time the right to extension must be 
exercised, it ha»? been held that tender of payment 
must be made before expiration of the time limit 
for removal of the timber,®® or at, or immediately 
after, the expiration of the term,®® but it has also 


at us —Gilford v. Ward Rue Lum¬ 
ber COm DC.V«u» 17 F.Supp. 431. 

3S C.J. p 173 note 60. 

WalTar not sbowa 
to‘C.—Pope V. Goethe, 179 SB. 319, 
17o SXX 1005, 99 A.L.R 1005 
86b Tex.—Jones v. Gibbs, 180 S.W. 
2d 274, 138 Tex. 646, motion over¬ 
ruled 131 S.W.2d 957. 133 Tex. 627. 
86. Ala.—^Allison v. Forehand, 121 
So. 53% <219 Ala. 170 
38 G.J. p 173 note 61. 

ST, JJ S ,—Gilford v. Ward Rue Lum¬ 
ber Co, D.C.Va., 17 F.Supp. 431. 

N.O.—Carr v. Parsons, 174 SB. 289, 
206 N.a 448. 

SC.—^Pope V. Goethe, 179 SB. 319, 
175 S.C. 1005. 99 A.L,R. 1005— 
3iContague Corporation v B P. Bur¬ 
ton Lumber Co, 134 SB 147, 136 
S.C. 40. 

Va.—Hall V. W. M. Ritter Lumber 
Co.. 187 S B. 503, 167 Va. 95. 

33 Cjr, p 173 note 62. 

To whom xLotlca given. 

Generally, notice should be given 
to person who then owns the land, 
or, if the (potential reversionary in¬ 
terest in the timber is in another, to 
such other person.—Gilford v. Ward 
Rue Lumber Co., D.C.Va., 17 F.Supp. 
431. 

numUloieiLt notloe 

Lessee’s letter requesting that he 
he granted extension of timber lease 
without iiayment of any money, or 
offering to pay lessor one hundred 
dollars instead of three hundred and 
fifty dollars recited in lease for one- 
year extension or two hundred dol¬ 
lars for two-year extension was not 
compliance with clause requiring 
ninety days’ written notice of desire 
to renew lease.^—Pope v. Goethe, 179 
S.B. 319, 175 S.a 1005, 99 A.LR. 
1005 

88. U.S.—United Timber Co. v. Biv¬ 
ens, D.C.SC., 353 F. 968, affirmed, 
C.CA., 264 F. 308. 

89. S.C.—A. C. Tuxbury Lumber Co. 
V. Byrd, 127 S.B. 267, 131 S.C. 82. 

38 C.J p 173 note 64. 

Tender was esonsed where grantee 
in timber deed was prevented f^m 
maJbung the tender by acts of gran¬ 
tor.—Montague Corporation v. E P. 
Burton Lumber Co., 134 S.B. 147, 136 
S.G 40. 

90l Ga.—Hines Lumber Co. v. Lewis, 


159 S.B. «51, 173 Ga. 131—Ingram 
& Le Grand Lumber Co. v. Rut¬ 
ledge, 153 S.E. 426, 170 Ga 576. 

N.C—Carr v- Parsons, 174 SB. 289, 
206 N.C. 448. 

38 C.J. p 173 note 65. 

Feuglty 

Where deed of timber in fee pro¬ 
vided for its reversion at end of 
twenty years and that purchaser 
should remove timber within fifteen 
years or thereafter malce annual pay¬ 
ments on uncut timber until it did 
revert, such payments were not pre¬ 
requisite to right to cut timber, but 
were a mere penalty, and right of 
grantee’s assignee to cut timber was 
not terminated by failure to make 
any payment until near end of twen¬ 
ty-year period.—Kanawha Banking & 
Trust Co. V. WiUiams, 190 SB. 329. 
118 W.Va 285. 

To whom teadeir made 

The tender is to he made to the 
owner of the potential reversionary 
interest in the timber.—Gilford v 
Ward Rue Lumber Co., DO.Va., 17 
F.Supp 481. 

SnAdeiLoy of tender 
N.C.—^Bank of Onslow v. Rowland 
Lumber Co., 158 5.B. 125, 193 N.C. 
757- 

38 C.J. p 173 note.65 [a]. 

91. N.C.—Williams v. John L. Roper 
Lumber Co., 93 S.B. 741, 174 N.C. 
229. 

9flL N.C.—^Blvington v. Waccamaw 
Shingle Co., 127 S.B. 241. 189 N.a 
366. 

S.C.—^Montague Corporation v. B. P. 
Barton Lumber Co, 134 SB. 147, 
136 Q.C. 40— A. C. Tuxbury Lumber 
Co. V. Byrd, 127 S.B. 267, 131 S.a 
32. 

SipplxatloiL of eaKteudon period 
Where timber deed required remov¬ 
al within five years and authorized 
annual extensions by making of cer¬ 
tain payments, and, after three annu¬ 
al extensions were obtained, purchas¬ 
er did not tender payment for fourth 
extension until after expiration of 
third extension period, contract was 
at an end and ownership of timber 
reverted to vendor, emd purchaser 
was not entitled to further extension. 
—^Weaver Bros. Lumber Corporation 
V. Beasley, La.App, 157 So. 282 
Sstopp4 

Where under timber deed contain¬ 
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ing provisions with yearly extension 
privileges grantee gave grantor no¬ 
tice of intent to exercise extension 
privileges and paid stipulated amount 
prior to begrlnning of each of first 
two yearly periods, grantee was es¬ 
topped from objecting to court’s con¬ 
struction of contract that notice and 
payment were required before begin¬ 
ning of third-year period.—Hall v. W 
M. Ritter Lumber Co., 187 S.H!. 503, 
167 Va. 95. 

Za Alabama 

(1) It has been held that a provi¬ 
sion for extension of contract for 
sale of timber by payment of certain 
amount per year requires tender be¬ 
fore expiration of initial period.— 
W. T. Smith Lumber Co. v. Waller, 
119 So. 663, 218 Ala. 546—Murphy & 
Schuster Springs Lumber Co., Ill 
So. 427. 215 Ala 412. 

(2) Tender must be made at such 
time, eVen though grantor Is absent 
from state.—Allison v. Forehand, 121 
So 582, 219 Ala. 170. 

(8) Failure to exercise option to 
remove timber within specified pe¬ 
riod is not excused because grantor 
died.— W. T. Smith Lumber Co. v. 
Waller, 119 So. 663, 218 Ala. 546. 

(4) It was held, however, in an 
earlier case, that the right to exten¬ 
sion may be exercised and the money 
paid within a reasonable time after 
the right to remove the timber ex¬ 
pires, and that what constitutes a 
reasonable time for making tender pf 
amount to extend time depends on 
facts extrinsic to contract.—Stark & 
Oldham Bros. Lumber Go. v. Bur- 
ford, 109 So. 148, 215 Ala. 68. 

(5) Where three-year extension of 
time for cutting timber required pay¬ 
ment of fifty cents per acre per year, 
tender of one dollar and fifty cents 
was not required at beginning — 
Murphy v. Schuster Springs Lumber 
Co. Ill So. 4'27. 215 Ala. 412. 

9^ Ga—Hines Lumber Co. v. Lew¬ 
is. 159 SJS. 851, 173 Ga. 181. 
Substantial compUanoe 

Payment for extension of three- 
year timber removal contract, made 
within five days after expiration of 
term, was held a substantial compli¬ 
ance with contract, permitting exten¬ 
sion on advance payment.—Watson 
V Stout Lumber Co., 298 S.W. 1010. 
175 Ark 240. 
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been held that it is sufficient that the right to ex¬ 
tension be exercised and the money paid within a 
reasonable time after the right to remove the timber 
expires,®^ and that, where notice of intention to ex¬ 
ercise the right to extension is given in due time, 
the grantee's right will not be forfeited for failure 
to tender payment in advance.®^ 

On failure to comply with the conditions pre¬ 
cedent, the purchaser acquires no rights, under the 
agreement for extension, to timber not removed 
during the original period fixed for its removal.®® 
On the other hand, if the purchaser offers to com¬ 
ply with such conditions, the seller is bound to ac¬ 
cept the offer,®7 and the period is extended for the 
time specified.®® By compliance with the condi¬ 
tions, die purchaser obtains tide to the timber which 
can be set up in action at law notwithstanding the 
original period for removal has expired.®® Where 
a deed provides for an extension without the impo¬ 
sition of any further duty on the grantee, the gran¬ 
tee IS not required to pay any other consideration or 
to give notice of his intention to proceed under the 
extension.1 So, where the contract provides that 
the buyer is to “have such additional time as may be 
desired” for cutting and removing lumber, the ex¬ 
tension so provided for is a matter of right and 
is not conditional on the buyer's having commenced 
to cut the timber within the period fixed by the con¬ 
tract® 


§ 19 

(2) By Courts 

In some Jurisdictions a court of equity may extend 
the time for cutting and removing the timber if equitable 
grounds of excuse for not removing the timber within 
the time specified are shown. 

In some jurisdictions, a court of equity may af¬ 
ford relief and extend the time for cutting and re¬ 
moving the timber if equitable grounds of excuse 
for not removing the timber within the time speci¬ 
fied are shown.® Familiar applications of this rule 
occur where the failure to cut and remove the tim¬ 
ber within the time limited is prevented by the act 
of God,4 or by the act of the seller® who will not 
be allowed to reap any advantage from his own 
wrong.® Where the cutting and removal are pre¬ 
vented by the act of the seller, the time for removal 
should be extended by adding to it the period of 
such interruption.^ However, the court will not 
grant relief on the ground that the purchaser en¬ 
tered the military service after execution of the con¬ 
tract® In some jurisdictions, it has been held that 
the court is without power to alter the terms of a 
timber deed by extending the time allowed thereby 
for removing the timber,® and that, where the par¬ 
ties have agreed on a delay in which to remove the 
timber, such delay may not ordinarily be extended 
by the court.^® 

d. Excuses for Failure to Bemove 

Failure to remove the timber within the proper time 


Excessive delay 

Where lessee waited two years aft¬ 
er expiration of contract to cut tim¬ 
ber before exercisingr option to ex¬ 
tend, contract was not extended.— 
Hines Lumber Co v. Lewis, 159 SH. 
851, 173 Ga 131. 

94 U.S.—^Bond V. Brown, C.C.A.Tex., 
2 F.2d 797. 

Wis—Gotham v. Wachsmuth Lumber 
Co. we N.W. 50o, 156 Wis. 442. 

38 C J. p 173 note 64 [c] (1). 

Whait oonstttutes reasooiable time 
Wliere lessor of timber land delib¬ 
erately endeavored to place lessee in 
default in maJnng tender of payment 
necessary for extension of lease, ten¬ 
der made as soon as lessor by all 
reasonable efforts could be located 
was within reasonable time.—Bond v. 
Brown. CC.A.Tex. 2 F.2d 797. 

Time held not of essence of provi¬ 
sion of timber deed that timber 
might remain on land after fixed pe¬ 
riod on payment of sum annually, 
and tender of sum within year fol¬ 
lowing fixed period wa« sufficient.— 
Stacy V. Reams, 299 S.W- 193, 221 
Ky. 673 

95. N.C.—^Bongert v. John L Roper 
Lumber Co, 8>6 SE. 516, 169 N.C 
628 

38 C a. p 173 note 64 [c] (2), (8). 


r9e. Ky,—^Ream v. Bolen, 120 SW’'2d 
I 384, 274 Ky 774 
a.C. —A. C. Tuxbury Lumber Co v. 

Byrd. 127 S.B. 267. 131 SC. 82. 

38 G.J. p 174 note 66. 

97, S C —^Bethea v. Beaufort Coun¬ 
ty Lumber Co., 96 S E. 717, 111 S. 
C. 97 

9Ui Ga—^Ingram d: Le Grand Lum¬ 
ber Co. V. Rutledge, 3b58 S B. 426, 
170 Ga. <576 

99. U.S —United Timber Corp. v. 
Bivens, DCS.C, 248 F. !5'54. 

1. Ala.—^Russell v- Taylor, 181 So. 
887, 222 Ala. 312. 

2. US —Crown Orchard Co. v. Den¬ 
nis, S C, 229 F. $52, 144 C.C.A 62. 

38 C.J. p 174 note 69. 

3. Ga.—Shackelford v. Riddling, 33 
IS B 2d 14, 198 Ga 827. 

Ky—Fish V. Murrell, 292 S.W. 1096, 
‘219 Ky. 158. 

S.C.—Corpus Juris died la National 
Bank of Newberry, s. C., v. Liv¬ 
ingston, 161 S B. 769, 771, 164 S.C. 
2 . 

38 C.J. p 174 note 70. 

Orounds fox oguttable relief not 
shown 

Or.—'Williams v. Barbee, 106 P.'2d 
1033. 165 Or. 260. 
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4 Ga —Corpus Juris cited in 

Felder v. Oiqham, 85 S.H.2d 497. 
600, 199 Ga. 820. 

Ky—Wnght v. Cline, 189 S.W. 425, 
172 Ky. 614. 

5- Ky.—Fish V. Murrell, 292 SW. 

1096, 219 Ky 163. 

38 C.J. p 174 note 72. 

After terminatloa of suit 
Extension of time for removal of 
timber under lease until six months 
after final termination of suit to es¬ 
tablish lessee’s rights, made neces¬ 
sary by lessor’s wrongful denial 
thereof, was proper.—^Bond v. Brown, 
C C.A.Tex., 2 F.2d 797. 

4 Iowa.—Sanders v. Clark, 22 Iowa 

275. 

38 C.J. p 174 note 78. 

7. Cal.—MaJlett v. Doherty, 180 P. 

581, 180 CaL 2'26, U6 A.L.R 19. 
Ky.—Fish V. Murrell, 29'2 S.W. 1096, 
219 Ky. 153. 

& Iowa—Sanders v. Clark, 22 Iowa 

276. 

9. Ala—Houlton v. Molton, 11 So 2d 
850, 244 Ala. <88. 

10. La.—Crowell & Spencer Lumber 
Co. V. Bums, 186 So. 86, 191 La. 
783. 
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la usually excused where It Is caused by the act of the 
vendor or by the act of God. 

Failure to remove the timber within the time 
fixed by the deed or contract or within a reasonable 
time thereafter when the time is not so fixed is usu¬ 
ally excused where such failure is caused by the 
act of the vendor,or by the act of God .12 \\Tiere 
by reason of the vendor’s acts the purchaser fails 
to remove the timber within the time fixed by the 
conveyance, the grantee is entitled to remove the 
timber within a reasonable time,^3 not exceeding the 
period of delay occasioned by the vendor’s acts,^^ 
and this right will be dedared and enforced by ap¬ 
propriate decree in equity.^s On the other hand, 
delay is not excused by the purchaser’s finandal 
inability to carry on operations under the terms 
of the agreement,because operations under the 
contract were unprofitable,!? because the purchaser 
bought the land for speculation and did not have 
any mill,!® because the power of the purchaser’s 
mill was not great enough to cut timber of the 
character conveyed,!® or because there was no 
mill near the timber.®® 

Likewise, failure to remove timber within the 
proper time is not excused because of the bad con¬ 
dition of roads,®! because prevailing weather con¬ 
ditions prevented removal of the logs®® or pre¬ 
vented the operation of the vendee’s mill because of 
inability to obtain water,®® or because a railroad 
which the purchaser believed would be built was not 
in fact constructed.®^ 

Where the grantor had only a life estate in land, 
although he had an equitable interest, and after the 

U- 6a.—Ooxpna O'iuIb olted ia 
Felder v. Oldliasi, S5 S.S.2d 497, 

500, 199 Ge. 890. 

Kjr.—Ream v. PUgateb 97 aW-2d 11, 

255 Ky. 452—Eloyd Flkbom C!oxi- 
aoL Colllerfes ▼. UMin, s S.W.2d 
1074, 222 452—Flsli v. Murrell, 

992 &W. 1095, 219 Ky, 153. 

38 <U. p 174 note 76. 

UL Ga.—4!ozpiui Jails cited ta 
Felder y. Oldham, 35 S.B.2d 497, 

500, 199 6a. 820. 

Ky.—Ream v. Fugate, 97 S.W.2d 11, 

265 Ry. 453—“inoyd Fltdxom Oon- 
sol. Collieries v. Martin, 3 a.W.2d 
1074, 223 Ky. 452—Fish v. Murrell, 

292 S.W. 1096, 219 Ky. 153. 

38 C J. p 174 note 77. 

She wmid War, which caused la¬ 
bor shortage and prevented purchas¬ 
er from removingr timber within con¬ 
tract period, was not an "act of God” 
or an "unforeseen casualty” which 
would authorize extension of time 
for removal of timber.—^S^lder v. 

Oldham, 36 S.S 2d 497, 199 Ga. (820. 

la S.C.—^N^ational Bank of Kewbez^ 


defect in his title was discovered it was remedied, 
and he acquired a fee-simple title, a timber grantee 
cannot excuse thirteen years’ delay in commencing 
cutting on the ground that the grantor during that 
period did not have a fee-simple estate, and so 
could not grant the right to cut the timber, the tim¬ 
ber deed containing covenant of warranty, and it 
being apparent that the defect in title would be cor¬ 
rected as soon as discovered.®® Also, where the 
purchasers of timber claimed that their rights to 
cut it had not been lost by the expiration of the 
time within which it was to be cut, because the 
landowner had enjoined them from making open¬ 
ings in the fence through which the timber could 
be hauled, such defense is overcome by evidence 
that the weather conditions during the month in 
which the injunction against making openings in the 
fence had been in force were such that the timber 
could not have been hauled at all during that 
month.®® 

§ 20. -Right of Entry and Rights and 

Liabilities Incidental Thereto 

a. In general 

b. Liability for injuries to land 
a. In General 

A purchaser of standing timber has the right to en- 
ter on the land tor the purpose of cutting and removing 
the timber and to do thereon what Is reasonably nec¬ 
essary to the enjoyment of that right. 

A purchaser of standing timber has the right to 
enter on the land for the purpose of cutting and 
removing the timber,®? and to continue in posses- 

beyond his control.”—•Ma.nonneaax v. 
Smith, lAApp., 163 So. 206, rehear-' 
ingr denied 164 So. 456. 

la Ark.—Polzin v. Beene, 189 S.W. 
654, 126 Ark. 46 

19. Ark-Toungr v Cowan, 204 S.W. 
<304, 134 Ark. 539. 

50. Ark—Tounff v. Cowan, supra. 

51. Or.—Williams v. Barbee, 106 P. 

2d 1033, 165 Or. 260. 

22. Idaho.—Lammers v. Anderson, 
139 P.2d 493, 65 Idaho 71. 

2S. Tex.—^Lancaster v. Roth, Civ. 

App., 155 S.W. 697. 

^ Ky —^Eastern Kentucky Mineral 
& Timber Co. v. Swann-Day Lium- 
ber Co., 146 S.W. 433. 148 KJr. 82, 

46 L..R.A 672. 

95. S C.—QiV)re v Manoa County 
Lumber Co., 104 S B. 179, 114 S.C. 
'501. 

20. TJ.S.—Swiftwater Plantations Co. 

V. Davis, C.C.A.Mi$8., 287 F. «13. 

27. La.—Clark v. Weaver Bros. 
Realty Corporation, 200 So. 821, 
197 La. 63. 


iTr S. CL T. Livlnjston, 161 S.B. 
769, 164 S.a 2. 

38 C.J. p 174 note 78. 

14. Ky.—Fish V. Murrell, 292 S.W. 
1096, ^19 Ky. 153. 

15. Ala.—Roberson v. Little, 76 So, 
940, 200 Ala. 582. 

15. Ark.—Smith v. Dierks Lumber & 
Coal Ca, 196 S.W. 481, 130 Ark. 
9—Newton v. Warren Vehicle Stock 
Co., 173 S.W. 819, 116 Ark. 898. 

17- Or.—Williams v Barbee, 106 P. 
2d 1033, 166 Or 260—Coguille Mill 
& Tug Co. V. Robert Dollar Co., 285 
P. 244, 132 Or. 458. 

38 C.J. p 174 note 81. 

or reason beyond control" 
Fact that buyer of timber was un¬ 
able to cut, remove, or market lumber 
without srreat and unreasonable loss 
because of financial depression was 
not “cause or reason beyond control” 
of buyer within act of sale providing 
for additional tune for cutting; re¬ 
moval, and marketing of lumber If 
buyer was unable to do so at end of 
five-year period by *'cause or reason 
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sion of the land for that purpose for the period al¬ 
lowed by the conveyance for cutting and removal 
but he has no right of entry for any other pur- 
pose,29 A right of ingress and egress g^nted by 
a provision of the deed or contract is in the nature 
of an easement,30 but it is not so exclusive as to 
prevent the grantor or his assigns from construct¬ 
ing for their exclusive individual use a new road 
which does not substantially interfere with enjoy¬ 
ment of the easement.3i When the purchaser once 
exercises the privilege of removing the timber pur¬ 
chased, his right of entry ceases, and he may not 
reenter on the land and remove timber which was 
not a part of the estate purchased.32 

The right to enter one's land to cut and remove 
standing timber implies the right to do thereon what 
is reasonably necessary to the enjoyment of that 
right,33 but nothing beyond this can be implie<L34 
As incidental to the right of cutting and removing, 
the vendee may destroy such timber as is reason¬ 
ably necessary to afford ingress to, and egress from, 
the land for that purpose.33 Unless roads suffi¬ 
ciently convenient are already laid out and in use 
at the time of the conveyance,33 he may construct 
and use such roads as are reasonably necessary for 
the purpose of removing the timber.37 Neverthe¬ 
less, the right of constructing roads is a mere ac¬ 
cessory to the right of removal which does not come 
into existence tmtil needed for that purpose,33 
Where the vendee, by agreement with the vendor, 
establishes a road through the vendor’s land, he is 
entitled to use that road, although there are other 
equally accessible places over which the timber can 


be removed.®* 

RaUroads. No right to construct a railroad for 
the removal of timber exists unless there is a spe¬ 
cial agreement therefor;^® and, where the right is 
given to construct one railroad, more than one can¬ 
not be constructed, although the timber can be re¬ 
moved with less damage by constructing several 
railroads>i 

Dams and canals. The vendee of timber may 
construct necessary dams, so as to raise the water 
sufficiently to float the logs and facilitate their 
transportation, provided defendant is not injured 
thereby.^® A contract for the sale of standing tim¬ 
ber which permits the purchaser to construct and 
use a canal over the vendor’s property for removing 
“said cypress trees from said property” does not 
authorize the purchaser to use the canal for timber 
taken from other lands.^3 

Skidders, It has been held that, unless there is 
some provision in the conveyance authorizing it, 
the use of skidders for remojang timber will not be 
allowed.4^ On the other^.iand, it has been held 
that, although the convq^ance provides that timber 
is to be removed “in the ordinary way,” the vendee 
is entitled to use skidders and otiuer devices so 
long as their use will not result hx substantial in¬ 
jury to the unsold trees>* 

Removal of property used in logging. If a tim¬ 
ber deed fixes time for removal of a logging rail¬ 
road built by the grantee, on failure to remove with¬ 
in the time prescribed, ffie road becomes the prop¬ 
erty of the grantor,^* If the deed contains no pro- 


Me.—Gates v. Oliver, 139 A. 230, 126 
Me. 427. I 

S.C.—Tuxbury liumber Co. v. Byrd, 
127 S.m 267, 181 S.C. 32. 

38 C.J. p 175 note 89. 

28. Or —^Bvardlngr v. Gebbardt 'Lum¬ 
ber Co., 168 P. 304, M Or. '289. 

38 C.J. p 175 note 90. 

29. ICy.—Stephenson Lumber Co. v. 
Hurst. 83 S.W2d 48, 259 Ky. 747, 

38 C J p 175 note 91. 

30. Ga.—^Tippins v. Howard. 6 S B.2d 
7150, 1S9 Ga. in. 

31. Ga—Tippins v. Howard, supra 

32. La—Clark v. Weaver Bros. 
Realty Corporation, 200 So. 821. 197 
La. 63—American Creosote Works 
y Campbell, 135 So. 659, 172 La. 
866 . 

OwnexslUp of remaining growth 
Where once timber is removed un¬ 
der deed conveying timber rights, 
owner of fee is entitled to remaining 
growth.—Altizer v. Jewell Ridge Coal 
Corporation. 160 S.B1. 47, 157 Va 1. 

33 . vt.—Cilley v. Bacon, |3 A. 261, 
8l8 Vt 496. 


34. S C.—Furman v. A. C. Tuxbury 
Land & Timber Co., 99 S.E. 111* 112 
S.C. 71. 

35. Vt—Cilley V. Bacon, 93 A. 261, 
88 Vt 496. 

88 CJ. p 175 note 94. 

36. Miss.—Glover v. FaUs, 32 So. 
4. 120 Miss. 20L 

38 C J. P 175 note 95. 

37. Tex.—^BfUleivLlnk Lumber Co. v. 
Stephenson, Civ.App., 265 S.W.'215, 
affirmed Stephenson v. MUleivLlnk 
Lumber Co., ComApp.. '277 S.W. 
1039. 

8’8 C J. p 175 note 96. 

38. La—Eavanaugh v Frost-John¬ 
son Lumber Co., 90 So. ’275, 149 La. 
972. 

39. Or—Boring Lumber Co. v. 
Roots, 90 P. 487, 49 Or 569. 

40. SC.—^Ellerbe v. Marlon County 
Lumber Co, 82 SB. 1049, 99 SC 
1158. 

38 C J. p 175 note 99. 

4L S.C.—^EUlerbe v. Marion County 
Lumber Co., supra 
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42: Ark.—Sidle v. Mlchark Mfg. Co., 
121 S.W. 349, 91 Ark. 299. 
Pimdliaaer of land taking subject 
to sale of timber to defendants was 
held not entitled to enjoin placing 
of dams in stream to facilitate trans¬ 
portation of logs by one to whom 
grantor transferred timber rights — 
Deadmond v. Moon, 260 P. 1100. 123 
Or. 28. 

43. La.—^D'Bstrampes v. Louisiana 
Cypress Lumber Co., 58 So. 817, 130 
La. 926. 

44. S.C.—Williams v. Bruton, 118 S. 

B. 819, 121 S.C. 80. 

‘UXaohtaezsr" 

Under provision In deed permitting 
use of 'Machinery** to remove tim¬ 
ber, purchaser was held entitled to 
use skldder.—Williams v. Atlantic 
Coast Lumber Corporation, 134 S.B. 
390, 186 S.C 423. 

45. U.S.—Vosburg Co. v- Watts, S. 

C. . 221 F. 402, 406, 152 CCJL 172. 
33 C.J. p 176 note 5. 

46L S.C—Stackhouse v. Carmichael, 

I 102 S.B. 783, 114 S.q 41. 
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§ 20 

vision as to time for removal, the grantee will have 
a reasonable time to remove the road after expira¬ 
tion of the time for removal of timber.^^ 

h. Liability for Injniies to Zeiid 

In cutting and removing timber, regard must be had 
for the rights of the iandowner, and reasonable care 
taken not to injure those rights beyond what Is neces¬ 
sary to accomplish the removal of the timber. 

In cutting and removing timber, regard must be 
fiad for the rights of the landowner,^* and reason¬ 
able care taken not to injure those rights,be¬ 
yond what is necessary to accomplish the removal of 
the timber.50 A deed conveying standing timber 
and conferring the right to remove it places on the 
land the burdens unavoidably incident to cutting and 
removal,5i and, if the grantee uses due care in 
removing the timber, there will be no liability for 
injury to the land.^^ 

On the other hand, the grantee has only the right 
to remove the timber in the usual, customary, and 


proper manner, as understood and applied in th«r 
logging business,and he will be liable for injury 
caused by a reckless and negligent method of re- 
moving timber,^^ as by filling ditches maintained 
by the landowner instead of bridging them over,55 
leaving the tops and debris of timber on the land 
so as to damage it,5® or cutting ditches and trenches 
of varying depths for the removal of timber, thus 
rendering the land unsuitable for agricultural and 
grazing purposes.57 Also, the purchaser may be 
liable for injuries resulting from the unauthorized 
use of railroads and skidders in removing the tim- 

ber^58 

§ 21. -Payment 

Rules applicable to contracts generally apply In re¬ 
spect of payment under timber deeds or contracts. 

Rules applicable to contracts generally apply in 
respect of payment under timber deeds or con¬ 
tracts,®® including among other thmgs the mode of 


47. IS.C.—^Stackhouse v. Carmichael, 
supra. 

48. Miss.—D. Li. SVur Lumber Co. v. 
Weems, 16 So.Sd 770, 196 Miss. 201, 
lei A.L.H. 631. 

38 C J. p 176 note 8. 

48. Mass.—Worthen ▼. Oarno, 6i6 If. 

R 67, 182 Mass. 248. 

Miss.—^D, L Fair Lumber Co. v 
Weems, 16 So.2d 770, 196 Miss. 201^ 
151 A.L.B. 481. 

60i Ala.—Wilmer Lumber Co. T. Bis- 
ely, 50 So. 225, 163 Ala. 290—Heflm 
V. Bingham, 56 Ala !5'66, 28 Am.R 
776. 

6L Cal.—^Anderson v. Palladineb 237 
P. 768, 72 CalA.pp. 433 
52. Tex.—^Mlller-Link Lumber Co. v. 
Stephenson, Civ.App. 265 SW. 216, 
affirmed Stephenson v. Mlllcr-*Link 
Lumber Co., ComJLpp., 277 S.W. 
1039. 

38 C.J. p 176 note IL j 

1781181 and customary meafui 

The grantee is not liable for dam¬ 
ages incident to employment of the 
usual and customary means of re¬ 
moving timber—^Miller-Link Lumber 
Co V. Stephenson, Tex.Civ.App, 365 
S W '215. affirmed Stephenson v. Mil- 
ler-Link Lumber Co., ComApp., 277 
SW. 1039. 

Vires 

Purchaser of timber was not liable 
to landowner for fires set accidental¬ 
ly or without negligence.—Williams 
V. Atlantic Coast Lumber Corpora¬ 
tion, 134 S.R 390, 136 S C. 423 
^‘SkylliLe” 

Under contract for sale of stand¬ 
ing timber, buyer was not liable for 
breaking of ^'skyline" belonging to 
sellers and used in transporting logs. 
In absence of showing that It was be¬ 


ing negligently used —McCush v. 
Whatcom Timber Co, 246 P. 'SSS, 139 
Wash. 814, certiorari denied Tubbs v 
State of Washington, 47 S.Ct. 242, 
273 U.S. 732, 71 L.ESd. 864 
53. Cal—Anderson v. Palladlne, 237 
P. 768, 72 Cal.Appu 43'3. 

Govemunent rules 
In ascertainment and application 
of proper manner for removal of 
timber suitable for merchantable 
purposes, pursuant to a conveyance 
thereof, resort may be bad to United 
States government rules.—Anderson 
V. Palladine, supra. 

5^ Tex—Millez^Link Lumber Co. v 
Stephenson, CivApp., 266 S.W. 21*5, 
affirmed iStephenson v. Miller-Link 
I Lumber Co., ComApp, 277 S.W. 

I 1039. 

88 C.J. p 176 note 12. 

I Ektent of damage oaiuied 

Evidence not showing how much 
of damages to land firom cutting and 
removal of timber was caused by 
negligence in logging operations, and 
how much was unavoidably incident 
to exercise of right to cut end re¬ 
move timber, is insufficient to sup¬ 
port judgment awarding damages — 
Miller-Link Lumber Co v. Stephen¬ 
son, TexOiV.App., 266 SW. 215, af¬ 
firmed Stephenson v. Miller-Link 
Lumber Co. ComA.pp., 277 S.W. 1039. 
55. N.C.—Waters v. Greenleaf-John¬ 
son Lumber Co., 20 S.B 718, 115 N. 
C. 648. 

56- Ky —Bates v Burt & Brabb 
Lumber Co. 113 S.W. »20, 130 Ky. 
60S, 132 Am.S.R. 407 

57- Wash.—Ahlman v. Wilson, 174 
P. 970, 10'2 Wash, 677. 

58. SC.—Williams V Bruton, 113 S 
B 319. 121 SC 30 
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59- US—^Foster V. Hudson Valley 
Lumber Co., D.C.Md., 37 F.Supp 
381. 

Ala—^Birmmgport Lumber Co. v. 
Chickasaw Wood Products Co., 13 
So 2d 770. 244 Ala 345—Pierce De¬ 
velopment Co. V. Martin, 117 So 
812, 218 Ala 27. 

Ark—^Little Red River Levee Dist 
No 2 V. Moore, 137 SW2d 234, 199 
Ark 946. 

La—^Britton v. Studer, 122 So 88, 10 
LaApp 597 

Me —^Amey v. Augusta Lumber Co , 
li8 A. 667, 128 Me 472. 

Or—Reid v Kier, 152 P.2d 417, 175 
Or. 192—Tates v. Cockerham, 67 
P2d ‘269, 156 Or. 245. 

38 C J p 176 notes 19, 20. 

Default la payment 
U.S—^In re Pickens Mfg. Co, D.C 
Ga, 166 F. 685 

Ga—Waynesboro Planing MiJl v 
Augusta Veneer Co, 3/34 S.B. 790, 
35 QaApp. 686. 

Interest on deferred payments 

US—Nelson v. Chicago Mill & Lum¬ 
ber Corporation, CC.AArk., 76 F 
2d 17, 100 A.L R. 87. 

Effect of receipt for payment 
Me.—Amey v. Augusta Lumber Co, 
148 A 687, 128 Me. 472. 

Security for payment 
U S.—Foster v. Hudson Valley Lum¬ 
ber Co, D.CMd, 37 FJSupp. 383 
Mich—Case v Harrah, 235 N.W. 196, 
253 Mich 524. 

Tender of payment 
Ky.—Stacy v. Reama 299 S.W. 193, 
221 Ky. 573. 

Taaees 

Sellers of timber could not recover 
from buyer for timber taxes which 
contract of sale provided buyer 
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payment,®® the place of payment,the terms of 
payment,®2 and abatement and deductions.®® 

Effect of failure to pay small part of purchase 
price, A right of action to recover lumber cut on 
defendant’s land will not be defeated by failure to 
pay a very small part of the purchase price where 
the exact amount due has not been ascertained and 
after acceptance by defendant of check tendered in 
payment without objection.®^ 

Effect of assignment of contract The fact that 
the purchaser with the seller’s consent assigns his 
contract will not release him from liability for 
purchase price where at the time of the assignment 
he was expressly told that the seller would look to 
him for payment.®® 

Recovery hack of payments voluntarily made, 
A purchaser who voluntarily made certain payments 
on a timber contract was not entitled to recover 
any part thereof because of a shortage of land or 
timber, in the absence of fraud, misrepresentation, 
or deceit.®® 

§ 22. -Vendor’s Lien 

a. In general 

b. Waiver or loss of lien 

a. In General 

A vendor of standing timber may retain a lien for 


§ 22 

the purchase price by stipulating therefor, or, it has 
been held, he may have an Implied lien on the standing 
timber. 

In some jurisdictions where a vendor of land has 
an implied lien for payment of the purchase mon¬ 
ey, the vendor of timber may have a lien on the 
standing timber for the purchase pric^ at least 
where a sale of standing timber is considered a 
sale of real estate.®^ On the other hand, in juris¬ 
dictions where a vendor-of land has no implied lien 
for the purchase money, it has been held that a ven¬ 
dor of standing timber has no purdiase-money lien 
thereon unless it is provided for in the conveyance 
of the timber.®* According to some authority, the 
vendor of standing timber has no implied lien on 
timber after it has been cut and the purdiaser has, 
at his own expense, in pursuance of the sale, 
changed the character of the property and by his 
own labor and money added to its value;®® but it 
has also been held that the vendor of standing tim¬ 
ber to be cut and removed from his land has such 
a lien on the timber and the lumber manufactured 
as long as it remains on his premises, unless it is 
otherwise stipulated in the contract.^® 

Lien reserved. It is, in general, permissible for 
the vendor of standing timber to retain a lien for 
the purdiase price by stipulating therefor in the deed 
or contract of sale,*^! and it has been held that lum- 


should pay In absence of evidence 
that sellers paid such taxes.—^Andrus 
V Eunice Band Mill Co., 1>82 So 127, 
190 La. 141. 

60. Mass—^Warren v. Memfleld, 8 
Mete 93. 

3S C J p 176 note 21. 

61. Wis —^Hess V. Holt Liumber Co., 
185 N.W 622, 176 Wis. *4!51 

38 CJ p 176 note 2*2. 

62. U S.—Spruce v. White, D,C.W. 
Va, 43 F.Supp. 842. 

Mich —'Ca&e v. Harrah, 235 N.W. 196, 
253 Mich. 524. 

S,C—Chapman-Storm Lumber Cor¬ 
poration V. Minnesota-South Oeuro- 
lina Land & Timber Co, 175 S.E. 
852, 173 S.C. 357. 

38 C.J. p 176 note ^3. 

Time of essence 

Where covenant m contract for sale 
of land or growinsr timber thereon 
makes time of payment of purchase 
price of timber of essence of con¬ 
tract, and provides that, on purchas¬ 
er's failure to comply therewith, con¬ 
tract shall become null and void or 
vendor may terminate it, vendor, on 
purchaser's default, may elect te ter¬ 
minate contract or continue it in 
force.—^Williams v. Barbee, 106 P.2d 
1033, 16i5 Or 260 

Time for recovery of ovexpaymants , 
NT.—^Island Paper Co. v. Carthagrel 


Timber Oorporatlon, 218 N.T.S. 346, 
128 Misc. 246. 

63. Ark.—^Trulock v. Paul, 288 S.W. 
'916. 172 Ark. 47L 

Ky.—Vinaird v- Bodkm's Adm'x, T2 S- 
W.2d 707, 'Z54 Ky, 841. 

Or,—^Hodgres v. Geo. T. Mickle Lum¬ 
ber Co., 264 P. 850, 124 Or. 615. 
Va—Shoemaker v. Cake, 1 S.E. 387, 
83 Va. 1. 

Wash—^Bennett v. Grays Harbor 
County, 180 P.2d 1041, 15 Wa8b.2d 
331. 

36 C J. p 176 note 24. 

When credit applied 

Modified contract was held to re¬ 
quire payment of entire price of tim¬ 
ber, except amount paid under origi¬ 
nal contract, to obtain credit for the 
amount previously paid.—^Hod^es v. 
Geo. T. Mickle Lumber Co., 264 P. 
850, 124 Or. 515. 

ZTo abatement for deficiency in aexa- 

aare 

Tenn.—(Shaw r. Osteen, 10 Tenn.App. 
662. 

38 O.J. p 176 note 24 lal. 

64. N.C —Momson v. Walker, 103 
S.E. 139, 179 N.C, 587. 

66. S C—^Munn v. Chow, 69 S H. 229, 
87 S.C. 246. 

66. N.C.—^Hardison v. Dunn, 75 SE 
940, 169 N.C. 679. 
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67. Tenn—^Burke v. North Vernon 
Lumber Mills, 13 Tenn.App. 639. 

38 C.J. p 177 note 30. 

Squltable Interest 

Standmgr timber constitutes real 
estate and the seller has an equitable 
Interest on the real estate or timber 
sold to secure the deferred payment 
note as between the seller and the 
buyer even though a lien is not spe¬ 
cifically retained in the conveyance 
or contract of sale.—^Burke v. North 
Vernon Lumber Mills, supra. 

68. N.C.—New {Hanover Shingle 
Mills V. Sanderson, 77 S.E 414, 161 
N.C. 462. 

WVa—^Acadian Coal & Lumber Co. 
V. Brooks Run Lumber Co , 107 
S.E. 422, 88 W.Va 695 

69. Mass—Douglas v. Shumway, 1<3 
Gray 498. 

TO- U.S.—^In re Eakin Lumber Co., 
D.C.W.Va., 39 P.Supp. 787, af¬ 
firmed, C.C A., Reconstruction 
Finance Corporation v. Sun Lum¬ 
ber Co., 126 F.Sd 781—In re Eakin 
Lumber Qo,, D.GW.Va, 34 F.Supp. 
460. 

Tenn.—Burke v. North Vernon Lum¬ 
ber Mills, 16 Tenn.App. 639. 

38 C.J. p 177 note 84. 

71. Miss.—Swift V. Aberdeen Lum¬ 
ber Co., 159 So. 301, 172 Misa 697. 
38 C J. p 177 note 35. 
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ber cut from timber subject to a vendor's lien is 
also subject to such lien as long as it remains on 
the premises and is thus within the constructive 
possession of the vendorJ^ However, a reserva¬ 
tion of a lien which is inconsistent with the powers 
granted by the deed, and which would defeat its 
purpose, is void and inoperative,*^^ and a mere ver¬ 
bal agreement for a lien is inoperative as against 
the right of persons who subsequently bought from 
the purchaser lumber cut' from the timber, where 
they had no knowledge of such agreement.*^^ Liens 
are sometimes provided for by statute in some ju¬ 
risdictions 

Construction and operation^ General principles 
governing the construction and operation and effect 
of v'endors’ liens on real estate are applicable to 
vendors* liens on sales of standing timber.^® Such 
a lien is distinct from title, and the purchaser of the 
timber may have title and still not have the right of 
possessions^ it has been held that a vendor’s lien 
on timber is superior to all subsequent liens created 


by trust deed or pledges® Whether a vendor’s lien 
exists by reason of statute or contract, the vendor 
has not the title or right of possession in lumber 
cut from the timber sold and, in consequence, can¬ 
not maintain trespass or trover against a purchaser 
of the lumbers® 

$ 

b. Waiver or Loss of Lien 

Retention of possession of the property fs essential 
to the existence of a vendor’s lien on timber, and the 
vendor may lose his lien by waiver or estoppel. 

Retention of possession of the property is essen¬ 
tial to the existence of a vendor's lien on timber,®® 
but this possession may be either actual or con¬ 
structive;®! and a constructive possession is suf¬ 
ficient as against a subsequent purchaser or credi¬ 
tor.®® A vendor’s lien on standing timber is not 
lost or released by acts not constituting a waiver of 
the lien or by conduct not creating an estoppel.®® 
So, where the vendor expressly retains a lien on the 
trees, the lien is not lost by the purchaser’s cutting 
them and converting them into mill logs in the man- 


Saaervation by veaLdAd oonveyliig 
timber to anotber 

U.S.—Reconstruction Finance Corpo¬ 
ration V. Sun Lumber Co.f C.O.A.W!. 
Va. 126 F.2d 731. 

72. U.S —^Reconstruction Finance 

Corporation v tSun Lumber Co., su¬ 
pra. 

73- Va.—Johnson v. Taaewell Tim¬ 
ber Corp, 119 S.K 104. 187 Va. 228. 

74- Ga.-—Davis v. Cox, 79 SJB. 383. 
13 Ga.App 509. 

75, Fla.—Hackney v. Snslee, 189 So. 

(825. 138 Fla. 475. j 

38 C.J. p 177 note 38. 

78. U.S—In re Fakin Lumber Co., 
D.C.W.Va.. 34 F.Supp. 460 
Ark.—^Fullerton v. Storthz, 33 S.W. 

2d 714. 182 Ark. 751. 

Hiss.—Swift V. Aberdeen Lumber Co.. 

So. «01. 172 Miss. 697. 

38 ax p 177 note 40. 

JParticnlar reservatioiis oonstmed 

(1) Under contract for sale of 
standing timber, whereby purchaser 
agreed to pay on certain date for 
timber cut and removed during pre¬ 
ceding* month, and whereby title and 
right of x>oasession in all products 
remained in seller until purchase 
price was paid, purchaser had right 
to sell logs and give good title.— 
Korthwest Hardware Co. v. U. & S. 
Logging Co., 232 P. 274, 132 Wash. 
413. 

(2) Under timber contract convey¬ 
ing title but containing clause reserv¬ 
ing “sole property" in timber and its 
products until full purchase price 
was paid, and also containing provi¬ 
sion for operating and paying five 


dollars per cord of pulp wood and 
Ave dollars per one thousand feet of 
timber cut. it was held that lien did 
not operate to prevent purchaser sell¬ 
ing timber as ci^t without having 
made full payment, but was satisfied 
and discharged by payment of the 
fixed amount as timber was cut and 
sold.—Wentworth v- Sargent. 129 A. 
878, 82 N.H. 111. 

<3) Other particular reservations 
construed.—Reconstruction Finance 
Corporation v. Sun Lumber Co.. C.C. 
A.W.Va, r28 F.2d 731—38 C.J. p 177 
note 40 [a]. 
aiTeot of pledge 

A pledge of lumber on the prem¬ 
ises was not so inconsistent with ex¬ 
istence of vendor’s lien thereon to 
secure payment of purchase-money 
notes given in consideration for con- 
^ veyance of standing timber, as to de¬ 
feat such lien so long .as lumber re¬ 
mained on premises, the use of which 
for sawmill and lumber yard purpos¬ 
es was granted in connection with 
conveyance of standing timber.—Re¬ 
construction Fincmce Corporation v. 
Sun Lumber Co., supra. 

77. U.S.—^In re Eakin Lumber Co, 

DC.WVa., 84 F.Supp. 460. 

TR U.S.—^In re Sakin Lumber Co., 

supra 

Where luzqber of bankrupt corpo¬ 
ration on which vendor had prior 
lien was commingled by pledgee of 
lumber, who was a subsequent lienor, 
with lumber on which, jthe vendor had 
no lien, the' pledgee had burden of 
showing what part of the lumber 
was not covered by tlfie vendor's lien. 
—^In r^ Hakin Lumber Co., supra. 
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79. Ala.—^Thornton v. Dwight Mfg. 
Co. 34 So. 187, 137 Ala. 211. 

80. U.S.—^In re Bakin Lumber Co.> 
D.CW.Va., 34 F.Supp. 460. 

38 C J. p 178 note 42. 

Possession held shown 
Where conveyance of standing 
timber granted right to use specified 
land of seller adjoining that from 
which timber was to be cut for saw¬ 
mill and lumber yard, lumber which 
remained in such yard remained in 
the "possession" of seller’s successor 
in interest so as to continue in force 
the vendor’s lien to secure unpaid 
purchase-money notes reserved by 
seller’s successor.—Reconstruction 

Finance Corporation v. Sun Lumber 
Co, C.C.A.W.Va.. 126 F.-2d 731. 

Ooastmctlve ddUvexy by vendor of 
standing timber, to purchaser, such 
as delivery to him on the land of the 
vendor, will not divest the vendor of 
his lien.—^In re Bakin Lumber Co. D. 
C.WVa., 34 FSupp. 460. 

81. U.S.—In re Bakin Leimber Co., 
supra. 

38 C J p 1718 note 43. 

Sffect of provlfldon la deed 
Constructive possession exists 
where there is a provision in the deed 
that the timber Is not to be cut and 
removed until payment is made.—In 
re Bakin Lumber Oo., supra. 

82. U S.—^In re Bakin Lumber Co., 
supra. 

W.Va,—Wiggin V. Mankm, 63 S.B. 
1091, 85 W.Va. 319. 

8X Miss. — Swift V. Aberdeen Lum¬ 
ber Co.. 159 So. 1301, 172 Miss. 697. 
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ner provided for by the contract*^ Likewise, the 
lien is not lost or waived by taking a promissory 
note for the purchase price,by a release of part 
of the timber,by pursuing the purchaser to judg¬ 
ment for the purchase price,®^ or by causing the 
lumber to be levied on under execution,®® unless 
there is manifest intention to abandon the seller's 
lien for the lien of the execution.®® 

A vendor's lien reserved by the buyer of timber 
on conveyance of its rights to another is not lost 
by the expiration of the original period for re¬ 
moval of the timber and the extension of such pe¬ 
riod by contracts with the landowner to which the 
intermediate buyer, who had reserved the lien, was 
not a party.®® Where, on petition of a buyer of 
timber and a lumber company to whom he had con¬ 
tracted to sell the lumber manufactured from the 
timber, a receiver is appointed to carry out the con¬ 
tract, the seller of the timber who has reserved ti¬ 
tle thereto until the price is paid does not, by fil¬ 
ing a petition asking that the receiver be required, 
before turning over the lumber to the company, to 
pay the seller’s claim for the unpaid price, treat the 
title as having passed from him to the buyer, or 
lose his right to assert his reservation of title.®! 

The vendor's hen is lost, however, where the ven¬ 


§ 23 

dor consents to a sale of the lumber on whidi the 
lien is retained, for the purpose of obtaining funds 
to meet deferred payments due the vendor,®® where 
the purchaser conveys the timber with the vendor's 
consent to another who assumes payment of the 
purchaser's indebtedness to the vendor,®® or where 
the vendor permits the purchaser to sell the logs 
and retain the purchase price as its owner.®^ Also, 
the vendor may be estopped by his conduct from 
asserting his lien.®® 

§ 23. -Waiver of Strict Performance 

strict performance of the terms of a deed or con¬ 
tract relating to timber may be waived. 

Strict performance of the terms of a deed or 
contract relating to timber may be waived;®® and, 
where the waiver has been given by parol or oth¬ 
erwise, and the purchaser has acted on the faith 
thereof, the vendor will be bound.®^ This rule has 
been applied in respect of contractual requirements 
as to payment,®® time for removal of the timber,®® 
that timbering operations shall be conducted con¬ 
tinuously,! that trees shall be branded within a cer¬ 
tain time,® and that the purchaser shall surrender 
back each year a certain acreage of the land, to¬ 
gether with the timber remaining thereon.® 


as. Miss—Swift V. Aberdeen Lum¬ 
ber Co, 159 So. 301, 172 Miss. 097 
38 C.J. p 178 note 45 
Mo Implied anthoxlty to edll 

Provision of timber deed, reserving 
vendor’s lien, that grantee might cut 
and remove timber, but should pay 
grantor stipulated amount per thou¬ 
sand feet, did not impliedly author¬ 
ize grantee to sell timber cut nor 
waive lien thereon.—Swift v. Aber¬ 
deen Lumber Co., supra. 

85. W,Va—Justice v, Moore, 71 S.B. 
204, 69 W.Va. 61. Ann Cas 1912D 17. 

86. U.S—^In re Eakin Lumber Co., 
D.C.W.Va., 84 P.Supp. 460 

W.Va.—Justice v. Moore, 71 SK 204, 
69 W.Va 61, Ann.Cas.l912D 17. 

87. W.Va—Wiggin V. Mankin, 63 S. 
E 1091, 65 W.Va. 219. 

88;, W.Va.—Wlggin v. Mankin, su¬ 
pra 

Waiver, loss, or discharge of liens 
on timber generally see infra 5 76. 

89. W.Va.—Wlggin v. Mankin, su¬ 
pra 

SO. U.S.—^Reconstruction Finance 
Corporation v. Sun Lumber Co., O. 
C.A.W.Va, 126 F2d 731. 

91. Ark.—^Hendrickson Lumber Co. 
V. Pretonous, 101 S.W. 788, 82 Ark 
347. 

98. Ky.—^Rockcastle Lumber Co. v. 
Burns. 194 S.W. 95, 175 Ky. '2U. 


93. Miss.—^Maley v. Wunderlich, 146 
So. 438, 166 Miss. 415. 

94. Wash.—Northwest Hardware Co. 
V M. & S. Logging Co., 232 P. 274, 

• 182 Wash. 413. 

95. Ark—^Henry Quellmalz Lumber 
& Mfg. Co. V. Briney, 248 S.W. 290, 
157 Ark 336. 

98 C.J. p 178 note o8. 

96. Ark.—^Trulock v. Paul, 283 IS.W. 
916, 172 Ark. 471. 

Tex.—Jones v. Gibbs, 130 S.W.2d 365, 
138 Tex. 627, motion overruled 131 
S,W.Sd 967. 

38 C J. p 178 note 65. 

97. Wis—^Marsh v. Bellew, 46 Wls. 
36. 

•98. Miss.—J M. Griffin Co v, Jemi- 
gan, 154 So. 343, 170 Miss 843 
38 C J. p 178 note 57. 

Belease 

Provision In contract for sale of 
timber rights, obligating vendee to 
procure release before cutting par¬ 
ticular tract as evidence of payment 
on total purchase price, was for ben¬ 
efit of vendor, and could be waived.— 
J M. Gnffln Co. v. Jermgan, 154 So 
342, 170 Miss. 348. 

Waiver of right to forfeit 
Generally, vendors, continuing to 
recognize sale contract as binding 
after purchaser's default and accept¬ 
ing purchase-money izistallments aft¬ 
er times fixed by contract for pay¬ 
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ment thereof, “waive" right to forfeit 
or terminate contract for such de¬ 
fault, but such rule is inapplicable 
in case of payments made to as¬ 
signees of sellers of timber by per¬ 
sons to whom purchaser and his as¬ 
signee sold logs after declaration of 
forfeiture of timber contract for de¬ 
fault in performance of purchaser's 
obligation to log specified quantity of 
timber during certain year.—^Wil¬ 
liams V. Barbee, 106 P.2d 1063, 165 
Or. 260. 

99. U.S.—Oozpus Jtuls cited 
ECendnx v. W. R. Altman Lumber 
Co., CC.A.GfL, 145 F.2d 501, 503. 

88 C.J. p 178 note 58. 

Aeceptaaoe of payznsut 
By accepting without objection 
payment each year for less timber 
than the minimum which lessee by 
terms of timber lease agreed to cut 
each year, lessor waived the succes¬ 
sive breaches of minimum cutting 
stipulation and any right of forfei¬ 
ture for failure to cut the timber on 
time.—^Hendnx v. W. R. Altman 
Lumber Co, C.C.A.Ga., 145 F.'2d 501. 
1. Ark.—Newton v. Warren Veliicle 
Stock Co., 173 S.W. 819, 116 Ark. 
398. 

38 C.J. p 178 note 69. 

8. Ky.—Murray v. Boyd, 177 S.W. 

468, 166 Ky. 625. 

38 C.J. p 178 note 60. 

8, W.Va.—^Bennett v. Interstate 
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§ 24. -Abandonment, Rescission, or For¬ 

feiture 

a. Abandunment 

b. Resassion or forfeiture 

8. Abandonment 

The purchaser will not be held to have abandoned 
his rights under a timber contract, otherwise than by 
express agreement, unless the facts and circumstances 
clearly show bis intent to forego permanently any right 
or interest in the timber. 

An abandonment of rights under a timber con¬ 
tract may result from express agreement.^ Also 
acts of the purchaser of timber may constitute an 
abandonment of his rights thereto,® in which event 
title to the timber reverts to the owner of the land,® 
and no subsequent acts of the purchaser not agreed 
to, or acquiesced in, by the vendor will restore the 
rights under the contract.*^ Abandonment, however, 
is largely a matter of intention, shown by visible 
acts and conduct,® and, in order to work an aban¬ 
donment, the facts and circumstances relied on must 
clearly show the intent of the purchaser to forego 
permanently any further nght or interest in the 
timber.® 

There is an abandonment where the vendee fails 
to commence operations under the contract within a 
reasonable time,i® where, without prevention by the 
vendor, he fails to comply with a requirement of the 
contract that the trees sold should be branded with¬ 
in a designated time,ii or where there is an actual 
surrender coupled with an intent to abandon.^® On 
the other hand, no abandonment results from a 
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mere cessation for a time of timbering operations 
during the period within which the timber is to be 
removed,^® notwithstanding the removal of the pur¬ 
chaser's mills and tram roads used for timbering op¬ 
erations,or by failure to have the timber en¬ 
tered on the land books and charged with taxes 
for one \'ear.i® A notice by the owner of the land 
that, unless the owner of the trees ceases cutting 
them, he will be subject to a lawsuit for treble dam¬ 
ages does not justify the latter in abandoning the 
premises and electing to pursue an action for dam¬ 
ages.^® 

WTiere the vendor, in reliance on an abandonment 
of his rights under the contract by the purchaser, 
sells the property to another, the purchaser cannot 
recover as for a breach of contract.^7 In the case 
of a mutual abandonment, or an abandonment 
one party acquiesced in by the other, the parties 
are entitled to a restoration of their original 
rights and such restoration may be accomplished 
in a particular case, where the seller has resumed 
possession of the property and sold it to third per¬ 
sons, by awarding a return to the purchaser of the 
amount he paid on the purchase price less the value 
of the timber removed by him.^® 

b. Bescission or Forfeitore 

A contract for the sale of standing timber may be 
rescinded or forfeited on a proper ground, such as want 
of consideration, fraudulent representations, mutual mis¬ 
take, or breach of a material provision. 

A timber contract cannot be revoked except by 
mutual consent of the parties or for legal cause.-® 
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Cooperate Co., 109 S.R 748, 89 W. 
Va. 286. 

38 C J. p 178 note 61 
4b Del.—^Deputy v. Hastings, 123 A. 
33, 2 W.WHarr. 345. 

5. W.Va.—Kunst v. Maliiei 77 SJJ, 
987, 72 WVa 202. 

38 C J. p 178 note 64. 

& W.Va.—Kunst v. UCable, supra. 

Title to timber eat by purchaser 
and left on ground, after he aban¬ 
doned contract, remains in landowner 
in absence of provision to contrary. 
—^Thayer v. (Haltermaa, Mo.APp., 10 
S.W.2d 663. 

7- W.Va.—Kunst v. Mabie. 77 S.B. 

987. 72 W.Va. 202. 

38 C«J. p 179 note 66 

8L W.Va—^Kunst v. Mabie, supxa. 

9. W.Va —^Bennett v Interstate 

Cooperaire Co., 109 S H. 748, 89 W. 
Va. 286 

la W.Va.—^Bluestone Coal Oa v. 

Bell, 18 B.E. 493. 38 W.Va. 297 
38 C J V 179 note 69. 


11- Ky—Purslfull v. Brashears, 206 
S.W. 609, 182 Ky 449. 

38 C.J. p 179 note 70. 

18. W.Va.—Kunst v. Mabie, 77 S.B 
9'87, 73 W.Va. 202. 

13. W.Va.—Bennett v. Interstate 
Cooperage Co., 109 S.23. 748, 89 W. 
Va. 286. 

38 O.J. p 179 note 72. 

14. W.Va.—^Bennett v. Interstate 
Cooperage Co, supra 

16. W.Va.—^Bennett v. Interstate 
Cooperage Co., supra. 

16- Wash.—^Lewis v. Eastern Ry. ft 
Lumber Go., 274 P. 1055, 161 Wash. 
83. 

17. Del.—Deputy v. Hastings, 123 A. 
33, 2 W.W.Harr. 345. 

16. Wash.—^McMillen t. Bancroft, 
298 P. 460, 162 Wash. 175. 

19. Wash.—^McMillen r. Bancroft, 
supra. 

20. La.—Andrus y. Eunice Band 
Mill Co, 169 So. 449, 185 La 403. 

Frovisioa in contract I 

(1) Where contract expressly pro-1 

718 


vides that it shall not become void 
except for noncompliance with speci¬ 
fied stipulation, courts cannot annul 
for any other cause than one so 
specified—^Moore v. O'Bannon, 62 So. 
253, 126 La. 161. 

(2) On the other hand, where there 
is valid forfeiture agreement in con¬ 
tract, and vendor does not waive 
right to enforce such agreement, ei¬ 
ther expressly or by conduct, but acts 
under it and declares forfeiture for 
breach of condition thereof, contract 
Is terminated and extinguished in ac¬ 
cordance with Its terms.—Williams v. 
Barbee, 106 P.2d 1033, 165 Or. 260 

(3) Where timber-cutting contract 
provided fbr transfer of title to pur¬ 
chaser on payment for cut timber 
egual to amount of purchase price 
under former contract plus taxes, au¬ 
thorized cancellation if purchaser 
found that timber would not further 
be expoited at profit, and provided 
that, on cancellation, purchaser 
should incur no liability, and pur¬ 
chaser canceled for inability to cut 
at a profit, purchaser was not liable 
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Breach of contracU A breach of material pro¬ 
visions of a timber contract by either the vendor^i 
or the purchaser's entitles the other party to the 
contract to a forfeiture or rescission of the con¬ 
tract, especially where the language of the agree¬ 
ment itself shows an intent to prescribe a forfei¬ 
ture on default of one of the parties.ss Failure of 
the buyer to pay an installment of the purchase 
price when due is ground for forfeiture when time 
IS made of the essence of the contract,but not 
otherwise and a court of equity will not permit 
a forfeiture to stand where failure to pay on time 
was due to the buyer’s death and the seller had pos¬ 
session of money paid in advance by the buyer ex¬ 
ceeding the installment due.S6 

Want of consideration is sufficient ground for a 
rescission by the vendor of a conveyance of tim- 
ber.27 

Fraud, The purchaser may be entitled to rescind 
a contract for the sale of timber where he was in¬ 
duced to enter into the contract by false and fraud¬ 
ulent representations^S as to the amount of the 
timber sold-29 If the representations are false, in¬ 
tent to deceive is immaterial ;30 but in order to 
^uithonze a rescission it is, of course, essential that 
the purchaser should have acted in reliance on the 
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representations 1^ reason of which a rescission is 
asked,3i to his injury and it has been held that, 
where the purchaser made an inspection of timber 
before purchasing,83 or where he had suflSdent op¬ 
portunity to inspect the timber and was not prevent¬ 
ed by the seller from so doing and voluntarily chose 
to rely on his statements,84 there is no ground for 
rescission although the representations were false 
and intended to deceive. Where the sale was in 
gross, or by boundaries, and not by the acre, the 
vendor’s statement of opinion as to acreage is insuf¬ 
ficient to avoid the contract of sale for fraud 
and, where there is a valid contractual admission 
by the vendee that the vendor did not make any 
representations, the vendee may not seek rescission 
for alleged false representations.36 The vendor 
may be entitled to rescind a contract for the sale 
of timber by reason of fraudulent representations 
made by the purchaser where he acted in reliance 
thereon.37 

Mutual mistake of the parties to a timber deed 
or contract may constitute a suffiaent ground for 
rescission,®* especially where the parties can be 
placed in statu quo.® 8 It has been held, however, 
that, where the evidence shows a valid contract 
for the sale of timber, but the written contract evi- 


to vendor for ad valorem taxes on 
property involved—Peavy - Byrnes 
Lumber Co v Ltonc-Bell Xiumber Co < 
D C La, 55 F Supp. 654, ajairmed, C. 
r A , 150 F.2d 49. 

Sdvocatloai by arnuitor 

The rigrht to taJke timber from land, 
when arising: from an express grrant 
for a valuable consideration, Is not 
re-vocable at the grantor’s will — 
3Ioxley v. Adams, 8 S F 2d 525, 190 
164. 

SeaoisBloiL by pnrohaser 
Vv'here the purchaser in a timber 
(on tract gets what he bargains for, 
and the contract Is fully executed on 
the part of the vendor, who does 
n')thing to interfere with the pur- 
. h.iser's rights under the contract, 
the latter cannot rescind, and the 
vendor is entitled to recover the 
agreed price, although all the tim- 
b *r sold IS not cut.—George W 
Blanchard & iSons Co v. American 
Realty Co, 115 A 4, 80 NH..161. 
3Cii8uiaoieB.t grroonds 

Where owner of two hundred acres 
of timber land, which had been for¬ 
feited for taxes and sold to state, 
entered into contract with buyer of 
timber which recited that buyer had 
purchased one hundred twenty of the 
two hundred acres from the state, 
that buyer was to execute Quitclaim 
deed of such lands to owner, and 
that buyer was to have timber on 
tract, owner was not entitled to have 


contract canceled on grround that con¬ 
tract covered entire two hundred 
acres or on ground that sale to state 
was void and that buyer acquired no 
title by purchase from state.—^Dlal 
V. Honeycutt, 108 S W.‘2d 499, 194 
Ark. 839. 

21. Fla—^Musselwhite v. Oleson, 53 
So. 944, 60 Fla. 842. 

88 C J. p 179 note 78 

22. Cal—Call V. Jenner Lumber Co., 

165 P. 23, 33 CalApp. 310 
38 C J. P 179 note 79. 

23. Or—Btennick v. J E. Lumber 
Co, 1>61 P 97, 85 Or. 444, reheard 

166 P. 951, >85 Or. 444. 

24. Cai—^Larson v. O’Brien, 2T7 P. 
1063, 99 CalApp. 180. 

Wash—Wilbur v. Taylor, 282 P. 65, 
154 Wash. 282. 

26. Cal—^Forgay v. Plum, 279 P. 
177, 99 Cal App 524. 

26. Ala—^Dean v. Coosa County 
Lumber Co., 167 So. 566, 282 Ala. 
177. 

27. Ky—^Risner v. Dunn, 122 S.W. 
203, rehearing denied 123 S.W. 
xviii. 

WVa.—Watnng v. Gibson, 100 
SJQ 68, 84 W.Va. 204. 

38 C.J. p 179 note 82. 

29. Ala—Sanders v. Kmg, 95 So. 19, 
208 Ala 538. 

38 C.J. p 179 note 83. I 
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Ky.—^Lee v. J D. Read Lumber 
Co., 147 S.W. 436, 14'8 Ky. 690. 

31- La.—Ash V. Hale, 68 So 889, 187 
La. 148. 

38 O.J. p 180 note 86. 

32. Or.—Stennick v. J. K. Lumber 
Co, 161 P. 97, 85 Or. 444, reheard 
166 P. 951, 85 Or. 444. 

33. Me.—Abbott v- Fellows, 100 A. 
657, 116 Me. 173. 

34. Ga—^Martin v. Harwell, 41 S.E. 
686, 115 Ga. 156. 

Divergent statemeiLts 

In the absence of knowledge of his 
own sufficient to arouse suspicion, a 
purchaser is not bound to make an 
independent investigation for himself 
as to the truth of representations by 
the vendor.—Sanders v. King, 95 So. 
19, 208 Ala. 688. 

35. Va—Klam v. Ftord, 184 S.B. 670, 
145 Va. 536. 

36. Fla—Standard Lumber Co v. 
Florida Industrial Co., 141 So. 729, 
106 Fla. 884, certioran denied 53 
set. 622, 289 TT-S. 7'2S, 77 L.Ed. 
1474. 

87. Mich.—Garr v. Alden, 102 N.W. 

950, 139 Mich. 440. 

88 G.J. p 160 note 90. 

39. Fla.—^Baxter v. Thomtpsem, 184 
ISO 118, 134 Fla. 494. 

88 C.J. p 160 note 91. 

39. Va.—^Briggs v. Watkins, 70 S.E. 
551, 112 Va. 14. 
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dencing the agreement does not express the terms 
thereof and by mistake contains terms contrary to 
the common intention of the parties, the vendor is 
entitled to a reformation, rather than a rescission, 
of the contract.-**^ 

Failure to cut and remove zeithin proper time. 
Where a grantee in a timber deed, not fixing a time 
for cutting and removing the timber, fails to do so 
within a reasonable time, the grantor is entitled to 
a rescission of the deed>^ However, where the 
grantee did not cut timber within the time fixed by 
the deed, the action of the grantor in seeking an 
injunction to restrain the cutting and removal of 
timber thereafter does not constitute rescission or 
involve an illegal forfeiture and there is no 
forfeiture or laches justifj’ing cancellation where 
there is a delay in severing all of the timber until 
near the end of the specified period at the expira¬ 
tion of which the timber would revert to the gran¬ 
tor, where another provision in the deed obligated 
the purchaser to remove the timber within a short¬ 
er period or thereafter pay an annual fec.^^ 

Enforcement of right. One who has the right 
to enforce a forfeiture of a timber contract may 
bring suit to declare a forfeiture thereof^^ or he 
may sue for specific performance,^® and, although 
it has been held that he is not obliged to resort to 
these remedies and may obtain possession by a 
peaceable reentry,^*® it has also been held that a 
direct action is necessary to rescind a deed to tim¬ 
ber valid on its fact and given for a stated con- 
sideration^'7 and that the deed cannot be attacked 
collaterally in a proceeding to enjoin the removal 
of the timber.^® 


Waiver or estoppel. Since the right to enforce 
a forfeiture for default of the purchaser is for the 
benefit of the vendor, it may be waived by him^s 
by paroland such a waiver will protect the buy¬ 
er against any charge of trespass growing out of 
cutting timber under the contracts upon lands cov¬ 
ered by the waiver.®^ The vendor may waive his 
right to enforce a forfeiture by orally agreeing aft¬ 
er the expiration of the period for cutting the tim¬ 
ber that the vendee shall have an extension of time 
on paying taxes,®^ by asserting his rights under the 
contract by bringing action for breach thereof,®® 
by bringing an action to recover the contract price 
of uncut timber,®^ by suing out a specific attach¬ 
ment against the property,®® by acquiescence in work 
and expenditures by the buyer subsequent to the de¬ 
fault,®® or by accepting stumpage after the de¬ 
fault.® ^ Also, since a provision in the contract for 
written notice of forfeiture is for the protection 
of the vendee, he may waive such provision and 
act on an oral declaration of the vendor.®® On 
the other hand, the right to declare a forfeiture is 
not, lost by one of the parties to a timber deed 
by delay in fulfilling his own obligations under the 
deed where the delay is acquiesced m by the other 
party.®® 

A vendee who continues cutting timber and pays 
the purchase price cannot rescind on the ground 
of mutual mistake and recover back the purchase 
price.®® Also the right of a vendee to rescind or 
cancel the contract for a breach may be waived by 
continuing to recognize the contract as a subsist¬ 
ing obligation;®! he may not treat it as in force 
in respect of the vendor's obligation and as at an 
end in respect of his own obligation.®® 


*S C—Jumper “ v."'Queen Mab 
XiUmber Oo., lOS S.B 473, IIS S.C. 
462. 

41. Ark.—^FUlcber v. Dierks Xiumber 
& Coal Co., 261 S.W. 645. 164 Ark. 
261. 

42. Ga.—A. O Alexander Lumber 
Oo. V. Baaley. 191 S.B 446, 184 Ga. 
352. 

43. W.Va.—Kanawha Banking & 
Trust Oo. V. Williams, 190 S.B. 329, 
118 W.Va. 285. 

44. Ky .—^Eastern Kentucky Mineral 
& Timber Co. v. Swann-Day Lum¬ 
ber Oo., 146 S.W 438, 148 By. 82. 
46 L..B.A.,N.S., 672. 

38 OX p 180 note 96. 

45. Ky .—Eastern Kentucky Mineral 
& Timber Co. v. Swann-Day Lum¬ 
ber Oo., supra. 

46. Ky.—^Eastern Kentucky Mineral 
& Timber Co. v. Swann-Daj^ Lum¬ 
ber Co., supra. 


47. La.—^Kavanaugh v. Prost-John- 
son Lumber Co, 90 So. 275, 149 
liSL. 972. 

48. La.—^Kavanau^h v. Frost-John- 
son Lumber Co, supra. 

49. Ala.—Garrison v. Glass, 36 So 
725, 139 Ala. 512. 

60. Mich.—Wallace v. Kelly, 111 N. 
W. 1049, 148 Mich. 386, 118 Am S R. 
580. 

88 C.J. p 1*80 note 1. 

51. Mich—Newberry ▼. Chicago 
Lumbering Oo., 117 N.W. 592, 154 
Mioh. 84. 

52. Mich.—Wallace v. Kelly, 111 N. 
W. 1049. 148 Mich. 336, 118 Am.S 
R. 680. 

SSL Ala—C^rrison v. Glass, 86 So. 
725, 139 Ala. 512. 

54. Ala.—^Baskett Lumber & Mfg. 
Co. V. Gravelee. 73 So. 291. 15 Ala. 
App. 359, 


55. Ark—^MefComb v. Judsonla State 
Bank, 120 SW. 844, 91 Ark. 218. 

56. W.Va.—^Buskirk v Peck, 50 •SB. 
432. 57 WVa. 360. 

57. Wash.—^Mullins v. Larsen, 206 
P. 4, 119 Wash. 490. 

38 CJ p 180 note 8 

5a Idaho.—^Milwaukee Land Oo. v 
Bogle. 92 P2d 1065, 60 Idaho 451 

6J. U.S—Stennick v. Jones, Or, 252 
F. 345, 164 C C.A 269, modified on 
other grounds 256 F. 35*4, 169 C C 
A 324. motion denied '258 F. 990, 
169 OC.A 671, and oertioran de¬ 
nied 40 set. 11, 250 U.S. 664, 63 L. 
Ed. 1196. 

60. Tex—Waugh v. Hudson, dv. 
App, 159 SW 893. 

38 C J p 181 note 10. 

61 . U.S—^Nelson v. Chicago Mill & 
Lumber Corporation, C.C.A.Ark., 76 
F.2d 17, 100 AL R '87. 

6a U.S.—Nelson v. Chicago Mill St 
Lumber Corporation, supra. 
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Placing other party in statu quo. On declaration 
of a forfeiture for default in payment, m accord¬ 
ance with the terms of the contract, the purchaser 
is entitled to recover back payments made by him, 
where the contract contains no provisions for a for¬ 
feiture thereof on default.®* 

Reinstatement of conUact after forfeiture. 
Where ownership of lands was subject to a con¬ 
tractual right to redemption or purchase in favor 
of another, who sold timber on the lands and de¬ 
clared a forfeiture of timber contract prior to ex¬ 
piration of period of redemption, he could not, sub¬ 
sequent to expiration of such period, reinstate the 
timber contract or waive the forfeiture without the 
consent of the owners of the land.®^ 

§ 25. - Damages for Breach of Contract 

All damages which are the natural and proximate 
consequences of a breach of a timber contract by the 
vendor or purchaser may be recovered by the other par¬ 
ty to the contract, provided he Is not also guilty of a 
breach of co-ntract. 


Where, by reason of the vendor^s breach of con¬ 
tract, the purchaser is unable to cut and remove the 
timber sold, the vendor is liable for all damages 
which are the natural and proximate consequences 
of the breach,®® as where the vendor fails to give 
possession®® or where the purchaser is wrongfully 
prevented by injunction from removing the tim- 
ber.®7 Similarly the vendor is entitled to recover 
all damages which are the natural and proximate 
consequences of a breach of the, contract by the 
purchaser,®* as where the purchaser fails to cut 
and remove the timber within the time speafied,®® 
or breaches a provision to leave the stumps not to 
exceed a stated height above the ground,^® or re¬ 
moves only the larger timber sold to him,^i or cuts 
only the better grades.^* General rules apply as to 
the elements and measure of damages recoverable 
for breaches of timber contracts by the vendor^* 
and to the damages recoverable on a breach by the 
purchaser.7^ 

WTiere both parties have breached the contract. 


63. Ind.—^Hawkins v. Bobertson, 13 S 
92, 80 Ind.App. 891, rehear- 
insT denied 139 N.E. 378, 80 Ind.App. 
891. 

64L Ala.—O'Hear v. Aaron, 60 So. 
535, 204 Ala 650. 

65. Idaho—Bell v. Shields, 111 P. 

1070, 18 Idaho 049. 

88 C.J. p 181 note 15. 

Znterferenoe by forfeiture notice 
Buyer on service of seller's notice 
of intention to forfeit logtfing con¬ 
tract could treat sellers’ interference 
as breach of contract.—^McCush v. 
Whatcom Timber Co., 246 P. 983, 139 
Wash 314, certiorari denied Tubbs 
V. State of Washington, 47 S.Ct. 242, 
273 US. 732, 71 LEd. 804. 

Uuezonsea breach 

Buyer’s Insolvency would not fur¬ 
nish a srround on which sellers could 
3 ustlfy a breach of contract on their 
part —McCush v. Whatcom Timber 
Co., 246 P. 933, 189 Wcush 314, cer¬ 
tiorari denied Tubbs v. State of 
Washington, 47 S.Ct. 242, 273 U.S. 
732. 71 li Ed. 864. 

Be. Wash.—Sanders v. Plnney, 174 
P. 171, 103 Wash. 162. 

67. NC—Gatewood v. Frye, 111 S. 
B. 71*2, 188 N C 418'. 

68. Mo.—Geopfert v. Page, App, 24 
SW.2d 699. 

38 C J. p 181 note 21. 

69. W.Va —^B’urrow v. Bair, 100 S.E. 
506. <84 WVa. 654. 

38 C.J. p 181 note 22. 

70. Ark.—Hams v. Terhune, 280 S 
W. 565, 148 Ark. 445. 

71. Miss —Coat Lumber Co. v. Pope i 

43 So. 434. I 

54C.J.S.-46 


72. Qa.—^Pope v. Barnett, 177 SB 
358, 50 Ga.App. 199. 

73: Ga.—^N'orman St GrlfSn v. Shea- 
ley, 126 S.E. 887, 83 Ga.App. 534. 
38 C.J. p 181 note 26. 

▼slue of out timber may be recov¬ 
ered on refusal to allow purchaser 
to remove such timber.—^Sarson v. 
Mueller. 139 A. 1, 104 M.J.Law 140. 
DUTereace between contract and matw 
kat prloea 

Measure of damages for owner’s 
breach of contract giving plaintiff 
exclusive timber rights Is difference 
between contract puce for stumpage 
and market price.—Veneer Products 
Co. V. Ross, 144 A. 207, 127 Me. 442. 
Fronts 

(1) Where one claiming under a 
deed of standing timber, to be cut 
and removed within a specified time, 
was prevented from cutting timber, 
he could recover the profits of timber 
which he could have cut and removed 
within the time, using the means then 
at hand or reasonably available to 
him.—^Williams v. Parsons, 83 S.E. 
914, 167 N.C. 529. 

<2) Where the manufacture of the 
timber into lumber and the sale of 
the lumber were contemplated, the 
buyer may recover as damages prof¬ 
its from the sale of the finished prod¬ 
uct. 

Qa.—Norman St Griffin v. Shealey, 
126 S E. 887, 38 Ga.App. 634. 

Or.—Martin v. Neer, 269 P. 342, 126 
Or. 345 

(3) Such profits are the difference 
between the cost of converting stand¬ 
ing timber into merchantable lumber 
under contract and the market value 
of the finished product, less sums to 
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be paid to the owner.—^Norman St- 
Griffin v Shealey, 126 S.E. 887. 38 Ga. 
App. '534. 

74. Mo—Geopfert v. Page. App, 24 

S.W.2d 699. 

88 C J p 182 note 27. 

Value of timber xeanboved and dantu. 
ages to realty 

(1) Where grantee cut timber 
without having properly exercised 
extension privilege, grantor was en^ 
titled to recover value of timber cut 
and removed, and also damage to 
realty incidental to cutting and re¬ 
moving.—Hall V. W. M. Ritter Lum¬ 
ber Co, 187 S.B. 503, 167 Va. 96. 

(2) Where owner sold only timber 
removable as sawlogs, purchaser's 
assignee, was liable only for stump- 
age value of cross-ties and pulp wood 
removed in good faith, and not for- 
damages to the lands, where the 
lands were not damaged beyond the 
value of the ties and pulp wood taken 
from them.—^Antoine Lumber Co v. 
Southern Bag St Paper Co., 131 So 
8o2, 171 La 696. 

Xioss of pxofLtSf or. in other words, 
the difference between the sale price 
and the coat to the seller, may be 
the measure of damages.—(Hughes v. 
Buchanan, Tex.Civ.App., 271 S W. 1'58. 

Where purchaser refused to cut.- 
poorer grades of timber, and thereby 
breached the contract, the measure 
of damages is the difference between 
the contract price and the marked 
value of the remaining timber.—^Pope 
V. Barnett, 163 S.E. 517, 45 Ga.App. 
59. 

Contract pzloe 

Damages for timber buyers* breaob, 
of contract was full contract pricey. 
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neither can recover damages for the other’s 
breach.^5 An alleged contract for the sale of tim¬ 
ber may be too indefinite for an award of dam¬ 
ages for nonperformance and neither party can 
recover damages for breach of contract where the 
contract is not for any stipulated length of time or 
for any stipulated quantity of timber and under it 
cither party could terminate the contract at wilL^^ 

§ 26 . -Actions 

a. In general 

b. Defenses and counterclaims 

c. Judgment or decree; recovery or re¬ 

lief 

a. In General 

In order that an action involving a conveyance, or 
contract for the sale, of standing timber may be main¬ 
tained successfully by one party to the deed or contract 
against the other, the action must be brought in prop¬ 
er form, necessary parties must be joined, and plaintiff 
must allege and prove a cause of actiem. Legal and 


relevant evidence Is admissible; and questions of fact 
are to be determined by the Jury or other trier of facts. 

Where, under a contract for the sale of timber, 
title IS not to pass until severance, and the seller 
still owns and possesses timber which the purchas¬ 
er refused to cut, the seller may not sue the pur¬ 
chaser for the entire contract price.^® Also no ac¬ 
tion will lie for the purchase price eo nomine where 
the contract is still executory and, under the terms 
of the contract, the purchase price is incapable of 
computation until the contract is executed.^® In 
some states recovery may be had by the vendor for 
alleged wasteful cutting of timber only when it 
appears that the damages complained of arose with¬ 
in one year preceding demand therefor.^® 

In order that an action involving a conveyance, 
or contract for the sale, of standing timber may be 
maintained successfully by one party to the deed 
or contract against the other, the action must be 
brought in proper form,8i the bill, petition, or com¬ 
plaint must state a cause of action,^^ and the evi- 


where there was no market for tim¬ 
ber when breach occurred.—State 
Finance Co. v. Hamacher, 17 P.2d 
eiO. 171 Wash. 15. 

Bstlmate of timber 
Where all the timber on plaintiffs' 
land was to be cut, and. under the 
facts, a report as to the total amount 
cut cannot be accepted as correct, 
amount of loss should he determined 
by taking; estimate of timber which 
was on plaintiffs’ land.—Cassidy v 
Holliman & Spiers, 126 So. 733, 1'3 
Lia.App. 46S. 

Seduction of value of uncut timber 
Plaintiff may not retain part of the 
standing; timber and recover the full 
contract price as damagres; purchas¬ 
er IS entitled to have value of stand¬ 
ing timber subtracted from balance 
due under contract of purchase in 
estimating seller’s damage from 
breach.—Geopfert ▼. Page, MoApp., 
24 S.W.2d 699. 

75. La.—Stockstill ▼. Byrd, 61 So. 

446, 132 La. 404. 

38 C.J. p 182 note 28. 

Seller, who did not perform his 
agreement to remove waste as it ac¬ 
cumulated may not recover damages 
for breach of a contractual provision 
entitling him to waste products not 
salable on the general market.— 
Boggs Stave & Lumber Co. v Pen¬ 
nington, 145 S.W.2d 56, 284 Ky. 465. 
TOL Ga.—^De Vane v. Plunlssett, 131 
S.B 118, 34 Ga.App (677. 

77. La.—^Matthews v. Wilson, 1 La. 
App. 796. 

7a Ga.—^Pope v. Barnett, 163 S.E 
517, 45 Ga.App. 59. 

79. Or.—Eee v. Carver, 187 P. 1116, 
95 Or. 406. 

38 CJ pl82 note 29 [aj (2). 


I 80. La—Cleveland v. HiU, 117 So. 
808, 166 La. 724. 

81. N.J.—Sarson v. Mueller, 130 A. 
835, 102 N.J.Law 206. 

Assumpsit will lie, under principles 

of quasi contract, by a grantee who 
has paid the purchase price against 
the grantor, where the latter subse¬ 
quently conveyed the same timber to 
another person and the second deed 
was recorded before the first deed 
was recorded—Patterson v. Bryant, 
5 S E.2d 849, 216 I^.C. 550. 

Trover and conversion is not the 
appropriate remedy of the purchaser 
against the vendor in respect of tim¬ 
ber remaining standing and uncut.— 
Sarson v Mueller, 139 A 1, 104 NT J 
Law 140—Sarson v. Mueller, 130 A. 
835. 102 N.J.Law 206. 

XTature of paxtlcnlar actions 

(1) Action held not to be suit for 
rescission.—^Porgay v. Plum, 379 P. 
177, 99 Cal App 524 

(2) Action held to be In nature of 
action on contract, and not action in 
tort for conversion —^Bering Mfg Co 
v. W. T. Carter & Bro, Tex Com.App , 
272 SW. 1105, rehearing denied 275 
S.W. xiv 

82. US —Halsey v. Minnesota^ 

South Carolina Land & Timber Co., 
CCASC, '28 P3d 720. 

Ala—Walker v. W. T Smith Lum¬ 
ber Co., 145 So 572, 226 Ala 65. 
Ga.—Pope V. Barnett, 163 SB. 517, 
45 Ga.App 59—^Edmondson v. Boyd 
Lumber Co., 129 SB. 168, 3*4 Ga 
App. 274. 

Tex—Elmore v J. S Hunt Lumber 
Co , Civ.App, 194 6.W 2d 808 
Xxteasiou of time for removal 

(1) Purchaser in action by him for 
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relief consisting of extension of time 
within which to remove timber was 
required to allege that he was pre¬ 
vented from removing the timber 
within the contract period by an act 
of God, the act of the seller, or an 
unforeseen casualty or misfortune — 
Felder v. Oldham, 85 SE.2d 497, 199 
Ga 820. 

(2) Where a buyer of standing 
timber under a contract limiting the 
time for its removal alleges in his 
complaint In an action for the sell¬ 
er’s breach of contract that he was 
allowed the time specified in the con¬ 
tract for the removal of the timber, 
without pleading any modification of 
the contract, he cannot rely on a sub¬ 
sequent contract extending the time 
for the removal —Boring Lumber Co. 
V Roots, 90 P. 487, 49 Or. 569. 

Demuzrer 

In timber purchaser's suit for dif¬ 
ference between estimated and actu¬ 
al amounts of timber conveyed, de¬ 
murrer failing to point out that 
plaintiff did not allege that he had 
■paid for the timber is properly over¬ 
ruled where the complaint is not 
subject to the grounds of demurrer 
stated—Snow v. Cleveland (Lumber 
Co, 141 So 243, 224 Ala. 564 

Pleadings h«ld snfflciesLt 
Fla—^Hackney v. Bnslee, 189 So. 825. 
138 Fla 475—Baxter v. Thompson, 
184 So. 118, 1.34 Fla. 49*4. 

Ga—^Pope V. Barnett, 177 iS.B. 35»8, 
50 GaApp. 199—^Barnett v Pope, 
170 SE. 710, 47 Ga.App. 428. 

Tex.—^Hughes v. Buchanan, Civ App , 
271 SW. 168. 

Wash.—^Russell v. Mutual Lumb r 
Co, 236 P. 96, 134 Wash 508. 

38 C.J p 183 note 39 [a]. 
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dence must be sufScient to sustain the burden of i on plaintiff.*^ In such an action proper presum] i- 
proving the cause of action alleged®^ which rests j tions will be indulged,®^ and evidence offered is ad- 


Trarlamee aaod waiver thereof 
Ala.—Gilliland v. Hawkins, 113 So. 
454, !216 Ala. 97. 

83. La.—Andrus v. Eunice Band 
Mill <Co, 182 So. 127, 190 La. 141. 
Mich —Brown Lumber Co v. Consoli¬ 
dated Lumber Co., 238 N.W. 267, 
255 Mich. 314—^Loud Lumber Co. V. 
Sterling Cedar & Lumber Co., 168 
NW. 974, 203 Mich. 119. 

Degree of proof 

(1) Sellers seeking money Judg¬ 
ment for amount due under contract 
of sale of timber had burden of prov¬ 
ing their claim at least to some de¬ 
gree of certainty and definiteness.— 
Andrus v. Eunice Band Mill Co., 182 
.So 127, 190 La. 141. 

(2) To recover for shortage in 
lumber on ground of fraud In con¬ 
tract for sale of standing timber in 
gross, burden is on purchaser to show 
by clear and convincing testimony 
that grantor made false represents^ 
tion of material fact which he relied 
on to his injury—Elam v. Ford, 134 
SE *670, 145 Va. 686 

Evidence haid snilLcleiLt 

(1) To authorize or sustain ve]> 
diet, judgment, or decree for plaln- 
tilf 

Ark—Couch v. Kahler Co., 132 S.W. 
2d 648, 199 Ark. 45—Wnght v Da¬ 
vis. Ill S.W.2d 66'5, 195 Ark. 292. 
Fla—Baxter v. Thompson, 4 So.2d 
864, 148 Fla. 577. 

Ga—-Wright v* Pearson, 172 S E. 590, 
48 GaApp. 207. 

Md—^Hoke V. Mehring, 195 A 561, 
173 Md. 183. 

Tex.—Joyce v Anderson-Bledsoe 

Stave Co, Civ App, 173 S/^.'2d 316. 
WVa.—Billings v. Killen, 162 SE. 

392, 111 WVa 551 
3$ C J. p 132 note 84, p 183 note 40 
[c] (3). 

(2) To authorize finding that tim¬ 
ber was not removed within reason¬ 
able time.—Union Sawmill Co. v. 
Agerton, 25 SW2d 13, 181 Ark. 144. 

(3) To ‘ establish that defendant 
had, in compliance with contract, cut 
and removed all merchantable timber 
on certain lands.—^Taylor v. South¬ 
land Lumber Co., 110 So. 746, 162 La 
535. 

(4) To show that defendant cut 
and removed more timber from plain¬ 
tiffs’ land than he purchased under 
contracts,—^Dowies v. W. R. Picker¬ 
ing Lumber Co, 106 So. 331, 159 La. 
860. 

<5) To sustain award of damages 
for breach of warranty.—Alexander 
V. Bond Bros, 1'68 So. 661, 232 Ala. 
533. 

(6) To sustain denial of recovery 
or relief 

Ark.—Orr v. Southern Lumber Co, 
279 S.W. 1013, 170 Ark. 361. 


f Mo—Steinhoff v. Kinder, 186 SW.2d 
600 

(7) To sustain finding that seller 
did not guarantee any given amount 
of timber to exist on any tract and 
that buyer was liable for specific 
sums regardless of amount of tim¬ 
ber on tracts—Nestos v. White, 88 
P.2d 400, 198 Wash, 231. 

(8) To show other matters. 

Ark.—^Brewer v. Fletcher, 194 SW. 
2d 668—Fayette R. Plumb, Inc. v. 
Pharr. 295 S.W. 961. 174 Ark. 398. 
Ky.—Cool V. Blackburn, 164 S-W.2d 
946, 291 Ky. 393. 

La.—^Dowies V. W. R. Pickering Lum¬ 
ber Co, 106 So. 831, 159 La. 860— 
Alford V. Forbes, App., *29 So.2d >392 
—L Wemple Co. v. Felger Lum¬ 
ber qo., 125 So. 781, 12 La App 612 
—Hicks V Griffith, 121 So. 32B, 10 
La.App 442. ! 

N.C.—^Patterson v. Bryant, 5 S E 2d 
<849, 216 N.C. 650. 

Or—Salway v. Multnomah Lumber 
& Box Co., 293 P. 420. 134 Or 428— 
Martin v. Neer, 269 P. 342, 126 Or. 
345. 

Tex.-^ones v. Gibbs, 130 S.W2d 265. 
133 Tex 627, motion overruled 131 
e.W.2d 957, 183 Tex. 627—Jasper 
County Lumber Co. v. Smith, Civ. 
App, 116 S.W2d 1191, error dis¬ 
missed—^Palmetto Lumber Co. v. 
Gibbs, Civ App, 62 S.W.2d 120, af¬ 
firmed 80 S.W.2d 742, 12^4 Tex 616, 
102 A.L.R 474, motions overruled 
82 aw.2d 376, 124 Tex. 615, 102 A 
LR. 482—Conn v. Southern Pine 
Lumber Co., Civ.App., 11 S.W.2d 
199—^Bering Mfg Co. v. W. T. Car¬ 
ter & Bro, Civ.App., 265 S.W. 205, 
agreed Judgment entered, Com App, 
278 S.W. 18'2. 

38 0 J. p 188 notes 40 fc] (1). (2). 45 
[d] (2), (5)» p 184 notes 46 [d], 49 
Ca]. 

SSvldemice held iasufflcieiit 

(1) To establish that removal of 
timber was unavoidably prevented by 
destruction by fire of buyer’s lumber 
yard —Marionneaux v. Smith. La. 
App. 163 So. 206, rehearmg denied 
164 So 456. 

(2) To justify finding that defend¬ 
ant, either deliberately and flnudu-* 
lently wasted and destroyed, or failed 
and neglected, under terms of con¬ 
tract for sale of timber, to manufac¬ 
ture into lumber, cypress timber in 
amount nearly equal to amount which 
was manufactured, and gum timber 
in double that amount which was 
made Into lumber.—Edenbom v. 
Avoyelles Cypress Go., 105 So. 24, 158 
La. 951. 

(3) To show fraud—^Elam v. Ford, 
134 S.E 670, 145 Va. 58>6 -h38 CJ. p 
183 note 45 [d] (1>, p 134 note 47 [a] 

(4) To show grounds for forfei¬ 
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ture.—Case v. Stacey, 148 S.W 2d 497, 
283 Ky. 608. 

(5> To warrant cancellation of 
timber deed or contract. 

Ark.—-Foster v. Dierks Lumber ^ 
Coal Co.. 298 S.W. 495, 175 Ark. 73 
La—^Bntton v. Studer, 122 So. SS, 10 
La.App. 597. 

(6) To show other matters. 

Me—Veneer Products Co. v. Ro^p 
144 A 207, 127 Me. 442. 

N.C—^Sutton V. Hines Bros. Lumber 
Co.. 147 IS.E. 623, 197 N.C. 38 
Tex.—^Davis v. Shelby, Civ App., 2S3 
S.W. 2T3. 

V&—Stuart V. Johnson, 140 S.E. 269, 
149 Va. 157. 

Wash.—^Russell v. Mutual Lumber 
Co.. 246 P. 580, 189 Wash. 229. 

38 C.J. p 183 note 45 [d] (2)-C4), (6), 
p. 184 note 48 [a]. 

84s. Mich.—^Brown Lumber Co v. 
Consolidated Lumber Co., 238 N. 
W 257. 255 Mich. 314. 

Okl—-Dierks Lumber & Coal Co. v. 

Williams, 134 P 2d 140, 192 Okl 71. 
BozdaiL of pzovhig particular mat. 
tezs 

(1) One suing for value of timber 
cut under second contract must show 
that it was independent of first con¬ 
tract.—Hicks V. Griffith, 121 So. 328. 
10 La.App. 442. 

(2) Purchasers suing for breach of 
contract must show compliance or 
willingness and ability to comply.— 
Poe & Benfield v. Gill, 148 S E 430, 
197 N.C. 326. 

(3) In suit for forfeiture, plaintiff 
had the burden of showing grounds 
for forfeiture.—Case v. Stacey, 148 
S.W.2d 497. >268 Ky. 808 

(4) In an action by the seller for 
breach of contract, he has the bur¬ 
den of proving damages —State 
finance Go. v. Hamacher, 17 P.2d 
610. 171 Wash. 15. 

(5) Plaintiffs suing for purchase 
price of timber to be paid from prof¬ 
it of lumber had burden of showing 
that lumber was sold at profit.— 
Harper v. Virginia Lumber & Box 
Co , 149 S E. 686, 197 N.C. 639. 

(6) Other matters as to which 
plaintiff has burden of proof see 38 
C J. p 182 note 32 [b], p 183 note 40 
ra] (1>. (4). 

85. Ky.—Campbell v. Taulbee, 30 S 
W.2d 881, 235 Ky 185. 
mteat as to time of pexfozauuioe 
Under timber deed contract pro¬ 
viding extension of time for remov¬ 
ing uncut timber on payment of fiftv 
cents per acre, but specifying no 
time when such amounts should be 
paid, presumption is that parties in¬ 
tended performance within reason¬ 
able time.—Stark & Oldham Bros 
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missible^^ or inadmissible^^ accordingly as it is or 
is not legal and relevant Questions of fact are 
to be determined by the trier of facts and, where 
the action is tried before a jury, are to be submit¬ 
ted to, and determined by, the jury*® under proper 
instructions 1^ the court,®® provided the evidence 
bearing on such questions is sufficient for submis¬ 
sion to the jury.®i The court, in an action tried 
before it alone, ^ould make findings on the issues 
raised;®® but obviously it does not err in refusing 
to make a particular finding which would be con- 
traiy to the evidence.®® 

Parses, The vendor who remains the legal and 
equitable owner of a note and the indebtedness evi¬ 
denced thereby is the proper complainant, notwith¬ 
standing another person was appointed his agent 


for the purpose of receiving and crediting payments 
arising under the contract, and canceling and sur¬ 
rendering the notes when so paid, the note sued 
on was delivered to him for that purpose only, and 
he has failed or refused to deliver the note to the 
prindpaL®^ Where there are several vendors, all 
are necessary parties to a suit for annulment of the 
contract as a whole.®® In a suit between the parties 
to a timber deed or the legal representatives of such 
as are deceased, a lumber company with whom the 
grantee has made an executory agreement for the 
sale of the timber is not a necessary party where 
there has been no conveyance or assignment of the 
rights of the grantee under the deed and the rights 
of the lumber company are not affected by the suit.®® 

Appoiniment of surveyor. It has been held that 


liumber Co. v. Burford. lOS So. 148, 
'215 Ala. 68. 

SSL Ala.—Stark & Oldham Broa 
Lumber Oo. v. Burfbrd, 109 So. 148, 
215 Ala 68. 

Ga.—Wtiaht V. Pearson, 165 S.B. 7*87, 
42 Ga.App. 298—^Kennedy A Pike v 
PhlUipa, 128 S.B. 779, 34 GeuAPp 
166. I 

Md.—White ▼. Northnp, 182 A. 258, 
160 ICd. 18. 

X7.C.—Andrews v. Parka, 5 S.B.2d 
828, 216 N.C. 616—BUl-Cramer^ 

Truitt Corporation v. Downs, 1*60 
an 492. 201 N.C 478. 

Or.—Martin v. Near, 269 P. 842, 126 
Or. 346. 

S.GL—Will lama ▼. Atlantic Coast 
Lumber Corporation. h34 &E. 390, 
186 aa 423. 

Tex.—Jasper County Lumber Co. of 
Texas v. Smith. Civ.App, 91 S.W.2d 
884, error dismissed. 

88 CLJ. p 182 note 30 [a], 33, p 183 
note '40 [b]. 

87. S.G.—Mlnahew v. Atlantic Coast 
Lumber Corp., 31 S.SI. 1027, 98 B. 
CL 8, error dismissed Atlantic 
Coast Lumber Corp. v. Mlnahew, 
85 S.Ct 202, 236 U.S. 635, 59 L-Bd. 
424. 

28 C.J. p 182 note 38, p 188 note 45 
[c]. 

fiSL Ark.—Uhlon Sawmill Co. v. 
Aserton, 25 S.W.2d 18, 181 Ark. 144. 
What Is Tenaouable time for ra- 
movBl of timber is a auestion of fket. 
Ark.—^ITnion Sawmill Co. v. Aserton, 
supra. 

Oa.—Gledhill v. Brown, 162 S.B. 824, 
44 GaApp. 670. 

Wash.—Ealnoakl t. Carlisle Lumber 
Co., 187 P.2d 109, 17 W'ash.2d 662— 
Bairns v. O'Connell Lumber OOm 
44 P.2d 785, 181 Wash. 696. 

UOm Ala—Gilliland v. Sawklns, 112 
So, 454, 216 Ala. 97. 

Ga.—Felder y. Oldham, 85 S.E.2d 497, 
199 Ga. 820—Sblyer v. Toung; 144 
S.XL 129, 88 GaJkpp. 409—Soott- 


r Strother Lumber Co. y. Danner, 
139 S.B. 119. 87 Ga-App. 99. 

Ky.—^Hull y. W. T. Reynolds Lum¬ 
ber Co.. IS S.W.24 1014, 227 Ky. 
677. 

N.C.—Patterson y. Bryant 5 6B.2d 
849, 216 N.C. 660—Carroll y. Bat¬ 
son, 146 S.K 9, 196 N.a 168. 

Vt—McDurfee v. Buds, 174 A. 679, 
106 Vt 384. 

Wash.—State Finance Co. y. Eamsich- 
er. 17 P.2d 610, 171 Wash. 15— 
McCush y. Whatcom Timber C^., 
246 P. 338, 189 Wash. 514, certio¬ 
rari denied Tubbs y. State of 
Washington, 47 aCt 242, 273 U.S. 
732, 71 LBd. 834. 

38 €U. p li83 note 86 [a], p 188 note 
41 M, p 184 note 49 [b]. 

Whether plaintiff was In aefantt at 
time of defendant's interference with 
performance Is for Jury.—^McCush y. 
Whatcom Timber Co, 246 P. 988, 139 
Wash. 814, certiorari denied Tubbs y. 
State of Washington, 47 S.Ct 242, 
278 U.S. 782, 71 LEd. 864. 

Peremptoxy instmotioa for plsim 
tur is properly zsfnsea where the 
only writing in evidence Is nothing 
more than a receipt and Is not a full 
and complete contract between the 
parties—Daniels y. Wallace Tex.Cly. 
App., 298 S.W. 649. 

Blzeotton of vsrdiot for 
seiUer Is srror where there Is enough 
evidence to authorize a finding that 
buyer, to his damage^ relied on 
boundaries pointed out by seller's 
agent.—Allison y. Nunn, 180 S.B. 364, 
34 Ga.App. 561. 

Dsfandsat is not sntitM to af- 
finnatiyo dhargs where plaintiff Is en¬ 
titled to recover at least nominal 
damages.—Snow y. Cleveland Lum¬ 
ber Co., 141 So. 243, 224 Ala. 564. 

M Ala.—Stark ft Oldham Bros 
Lumber Ca y. Burford, 109 So. 148, 
216 Ala. 68. 

KSr, —Hull y. W. T. Reynolds Lumber 
Co., 18 S.W.2d 1014, 227 Ky. 677. 
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N.C.—Andrews y. Parks, 5 S.B 2d 823, 
216 N G. 616—Poe ft Renfield y. 
GiU, 148 S.E. 480, 197 N.C. 826. 
S.C.—Holly Hill Lumber Co. v 
Grooms, 16 S.B.2d 816. 198 S.C. 118. 
88 CLJ. p 183 note 37 [b], 

XnstmetioBs held proper 
Ga.—Shiver v. Young, 144 SB. 129, 
88 Ga.App 409. 

S.C.—Williams y. Atlantic Coast 
Lumber Corporation, 184 S.B. 890, 
186 S.C. 428. 

DuctnutloBs hslA properly refused 
Ala.—Snow y. Cleveland Lumber Co., 
141 So. 248, 224 Ala. 564. 

88 C.J. p 163 note 37 [aj. 

»L U.S—Nelson y. Chicago Mill ft 
Lumber Corporation, C,C.AArk, 76 
P.2d 17, 100 AL.R. 87. 

Md.—Muaselman y. Moxley, 186 A. 
48, 16\Md. 18. 

|NC—Cafter y. BfulUnax, Ml S.B. 
466, 201 N.C. 788L 

S C.—Blocker y. Hundertmark, 28 S 
B.2d 855, 204 S.C. 269^Holly Hill 
Lumber Co. y. Grooms, 16 SB 2d 
816, 198 S.a 118. 

Tex.—Smith y, Jasper County Lum¬ 
ber CSo., 76 aw.2d 606, 124 Tex, 
166—^Beyll v. Kirby Lumber Co, 
CivAlPP., 58 S W.2d 843—Hughes v. 
Buchanan, Ciy.App., 271 S.W. 152 

sa. Or.—Kee v. Carver, 187 P. 1116, 
95 Or. 406. 

88 C J. p 188 note 88 [a] 

Finding held not exroneo'ns 
Ark—Cameron y. Fenton, 375 SW. 
748, 169 Ark. 872. 

88, Tex.—Huber v. HiU, 180 aW. 
219, 61 T6X.Gly.App. 474. 

9A Miss—Maley y. Wunderlich, 146 
So. 486, 166 Miss. 415 

sa La.—Dupliasey y. Thlstlothwaite 
Lumber Qo., 189 So. 4'89,19 La App. 
61. 

sa Tex—Jones v. Gibbs, 180 B W.2d 
274, 189 Tex. 646, motion overruled 
181 S.W.2d 957, 188 Tex. 627. 
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where plaintiffs recovery depends on the number 
of acres, and there are material defects in surveys 
made by the parties, the court should appoint a 
competent surveyor to compute the area.®7 

b. Defenses and Connterdainis 

The defandant may, by proper pleading and proof, 
avail himself of a counterclaim or a defensive matter 
reducing the amount of the plaintlfTs recovery. 

Defendant may recover on a counterclaim^® or 
be entitled to an abatement of the purchase price®® 
or mitigation of damages,! provided the matters 
essential thereto are properly pleaded® and proved® 
by him. Defendant has been held not entitled to an 
abatement of the purchase price, or credit on a 
note therefor, because of an alleged deficiency of 
acreage unless he alleges^ and proves® fraud; and 
a similar rule obtains where defendant seeks an 
apportionment for an alleged deficiency in the num¬ 
ber of feet of timber conveyed in bulk.® Also the 
purchaser, when sued, may not set up misrepre¬ 
sentations as a defense where he relied on his own 
judgment;*^ he may not set up a shortage of the 
represented amount as a defense where the con¬ 
tract contains no guaranty of amount;® he may 
not set up lack of title to the land on which the 
timber was standing as a defense where he has 
taken possession of the timber and has not been 
disturbed in his possession or ousted by title para¬ 
mount ;® and he may not escape liability because of 


the refusal of the seller under an oral contract, tak¬ 
en out of the statute of frauds, to execute a writ¬ 
ten contract embracing additional terms, where he 
entered on the land and began to cut timber.!® 

Furthermore a claim by defendant that plaintiff 
lacked title does not preclude plaintiff's recovery on 
account for timber cut where plaintiff offers testi¬ 
mony showing his ability to make title and that de¬ 
fendant cut timber without previously paying the 
contract price as required.!! An alleged overpay¬ 
ment may not be offset against a claim for taxes 
paid by plaintiff where, after defendant's default, 
the parties entered into a supplemental agreement 
providing for the manner of extinguishing defend¬ 
ant’s indebtedness and containing no acknpwledg- 
ment of overpayment.!® 

The case is properly tried as an equitable pro¬ 
ceeding where, although the complaint discloses the 
action to be one at law, the answer alleges facts 
involving an executory contract for the sale of real 
property and requiring equitable relief.!® 

Laches. The doctrine of laches has no applica¬ 
tion -where it is shown that performance was post¬ 
poned from year to year by mutual agpreement ;!^ 
and, in an action by the grantee against the gran¬ 
tor for damages from a subsequent conveyance of 
the same timber the grantor to another, plaintiff's 
laches in recording his deed is not available to de¬ 
fendant as an equitable defense.!® 


97. Ky —Bauer Cooperate Co. V. 
Smith, 115 S.W. 828. 

98. Ky —^Lanff v Bach, 134 S W. 
188, 142 Ky. 224. 

88 C.J. p 182 note 29 [a] <1). 

99. Ky.—Hull v. W. T. Reynolds 
Lumber Co., 18 SW.2d 1014, 227 
Ky. 677. 

88 CJ. p 182 note 29 [b] (1), [c] (1). 
SUsrepreseiLtatloxL of boimdary 
Ky.—^Arnold v. Campbell, 97 S.W.2d 
32, 265 Ky 485—Hull v. W. T, 
Reynolds Lumber Co., 13 S.W.2d 
1014, 227 Ky. 677. 

1. Wash.—^McCush v Whatcom 

Timber Co. 248 P. 983, 139 Wash. 
311. certiorari denied Tubbs v. 
Slate of Washington, 47 S.Ct. 242, 
273 US. 732, 71 L.Bd. 864. 

8. Ky.—Maynard v. Farley, 248 S.W. 
1022, 19<S Ky 420. 

La—Cleveland v. Hill, 117 So. 808, 
166 La 724 

Pleadings held snilloieEiit 
Ala.—Youngreiman - Reynolds Hard¬ 
wood Co. V. Hicks, rSl So. Ill, 236 
Ala. 138. 

Ky—Arnold v Campbell, 97 S.W.2d 
32. 265 Ky. 485 

38 CJ. p 183 note 39 [c] (1). 


Denial must, under some statutes, 
be specific rather than general.— 
Weaver v. Shimer, 91 Pa.Super. 186. 

3. Ma—^Veneer Products Co. v. 

Ross, 144 A. 207. 127 Me. 442. 
Wash—Gibson v- Thisius, 134 P.2d 
713, 16 Wash.2d 693. 

•38 CJ. p 182 note 29 Ed] (1). 

Bnzfion of proof Is on defendant. 
Ark—Trulock v. Paul, 288 S.W- 916, 
172 Ark. 471. 

Mo.—Geopfert v. Page, App., 24 S.W. 
2d 699. 

Wash —^State T^nance Co. v. Hamach- 
er, 17 P.2d 610, 171 Wash. 15. 

38 aj. p 182 note 3*3 [a], p 183 notes 
40 [a] (3), (3). 45 Cb], p 196 note 
49 [a] (1). 

Bvidenoe h4UL snAdent to support 

(1) That grantor did not have ti¬ 
tle to part of timber conveyed, con¬ 
stituting failure of consideration, in 
part, and entitling maker of note to 
credit for value of timber not con¬ 
veyed.—Vinaird v. Bodkin's Adm'x, 
72 SW2d 707, 234 Ky. «41. 

(2) Against facts claimed as ba¬ 
sis for allowance of credit on pur¬ 
chase price.—^Bauer Cooperage Co. v. 
Swell, 149 6.W. 1187, 149 Ky. 838. 
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4. Ga.—Stockburger v. Brooker, 127 
SR 663, 33 Ga.App. 676. 

5. Ga.—Stockburger v. Brooker, su¬ 
pra. 

Tenn.—Shaw v. Osteen, 10 Tenn.App. 
663. 

6. Ga.—Scott-Strother Lumber Co. 
V. Danner, 139 S.R 119, 37 Ga^APP- 
99. 

7. Tex.—^Huber v. Hill, 130 S.W. 
219, 61 Tex.Civ.App. 474. 

8. Wash.—Standard Lumber Co. v. 
Deer Park Lumber Co., 176 P. 578, 
104 Wash. 84. 

10. Ga.—Pope V. Barnett, 177 S.R 
358, 50 Ga.App. 199. 

11. Ga.—Wnght v. Pearson, 172 S. 
S. 590, 48 Ga.App. 207. 

18. La.—^Livingston Lumber Corpo¬ 
ration V. Springfield Lumber Co., 
115 So. 493, 165 La. 294. 

13. Or.—Reid v. Kler, 152 P.2d 417. 
175 Or. 192. 

14. Ark.—Jonesboro First Hat. 

Bank v. Glass, Ido S.W. 15. 128 
Ark. 578. 

38 CJ. p 183 note 45 la]. 

15. NC.—^Patterson v. Bryant, 5 S. 
R2d 849, 216 N.O 550. 
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c. Judgment or Decree; Becoveiy or Belief 

Proper and appropriate recovery or relief may be 
awarded by the Judgment or decree In an action on a 
timber contract or deed. 

The judgment or decree may and should be such 
as is proper and appropriate in view of the form 
of the action, the facts alleged and proved, and the 
law applicable thereto,but should not award re¬ 
covery or relief beyond that to which a party is en- 
titled.^7 While the allowance of time for removal 
of the timber by the purchaser is a matter within 
the discretion of the trial court/® the time allowed 
should be fixed to run from the date the judgment 
becomes final.^® 

Damages for breach of contract are discussed su¬ 
pra § 25. 

Injunction. The owner of land is entitled to an 
injunction to prevent the cutting and removing 
of timber by one whose rights under the convey¬ 
ance have been forfeited®® or acquired by fraud,®^ 
or who has abandoned his right to the timber,®® or 
to prevent the cutting of timber not included in the 
conveyance®® or the occupation of the land for the 
purpose of manufacturing timber where the right 
to occupy the land for this purpose is not given ex¬ 
pressly or by necessary implication.®^ Also, where 
at the time of the conveyance reasonably conven¬ 


ient roads for the removal of the timber are in exist¬ 
ence, the construction of other roads through the 
grantor’s land vrhicb will result in irreparable dam¬ 
age will be enjoined.®® An injunction will be grant¬ 
ed in favor of the buyer of the timber to prevent 
unauthorized interference by the owner of the land 
with the cutting and removal of the timber.®® The 
dissolution of a temporary injunction does not pre¬ 
clude a court of equity from determining other mat¬ 
ters properly presented.®^ 

§ 27. -Rights of Purchaser as against 

Third Persons 

A purchaser for value of standing timber takes sub¬ 
ject to prior sales or agreements, or matters affecting 
title, accordingly as he purchases with or without actual 
or constructive notice thereof. 

A person may be a bona fide purchaser of tim¬ 
ber for value and without notice where he pays val¬ 
ue for timber purchased without notice of a ven¬ 
dor’s lien,®® or of an agreement extending a prior 
timber deed after its expiration date,®® or that the 
title of his vendor was obtained by fraud.®® Where 
a bona fide purchaser for value buys timber with¬ 
out notice of a mutual mistake in description in 
the deed to his grantor from the landowner, he ac¬ 
quires title free from any equity resting in the land- 
owner reason of such mistake.®^ On the other 


16. Miss.—Maley v.< Wunderlich, 

146 So. 438, 166 Miss. 415. 

Pa.—Strause v. Berger, 4 Sch.Leg. 

Rec. 117, aJOlrmed 69 A. 81<8, 220 

Pa. 367. 

Xnterest 

Where contract for sale and de¬ 
livery of all timber on plcuntlffs* 
timber tract expressly required pay¬ 
ment of interest on deferred pay¬ 
ments, plaintiffs' acceptance of prin¬ 
cipal did not preclude recovery of 
interest.—^Kelson v. Chicago Mill & 
Lumber Corporation, CC.A.Ark., 76 
P.2d 17, 100 A.L.R. 87. 

17. Cal.—FOrgay v. Plum, 279 P. 

177. 99 Cal.App. 624 

P ema a d for addltlonsl money 
Judgment is properly rejected where 
it is without merit.—Waldron v. 
Moore, LaApp, 11 So 2d 28. | 

Egnltahle relief for mistake or fraud 

(1) A contract for the sale of tim¬ 
ber on a tract of land within indi¬ 
cated boundaries Is a contract of 
hazard against which equity would 
not grant relief for mistake as to 
shortage of acreage, m the absence 
of fraud on part of vendor.—Galliher 
& Huguely v. Fraher. 26 S.F.2d 65, 
181 Va. 760—^Elam v. Ford, 134 S.F 
670, 145 Va. 536. 

(2> Mutual mistake is not ground 
for relief.—Blam v. Ford, supra. 


18. XI.S.—Thomas v. Gates, C.C.A. 
Va., 31 F.2d 828, certiorari denied 
50 S Ct. 18, 280 U.S. 559, 74 L.Bd. 
614. 

Where forfeiture not peziniBsible 
Where the title of a purchaser of 
standing timber to the timber can¬ 
not be forfeited for failure to re¬ 
move it within the specified period, 
or failure to pay the yearly rental 
thereafter for the privilege of re¬ 
moval, and the land is valueless to 
the owner while the timber remains, 
the court, at the suit of the owner 
after the expiration of the specified 
period, will fix a tune for the remov¬ 
al of the timber and declare that, 
if the purchaser does not remove the 
timber within that time, the owner 
of the land may remove and sell 
It at the expense and for the benefit 
of the purchaser, accounting to 'hiTw 
for the net proceeds thereof.—Gibbs 
V. Peterson, 127 P. 62, 163 Cal. 758 
—38 C.J. p 181 note 14. 

19. Ia.—W illetts Wood Products 
Co. V. Concordia Land & Timber 
Co, 124 So. 841, 169 La. 240, cer¬ 
tiorari denied Concordia Land & 
Timber Co v. Willetts Wood Prod¬ 
ucts Co., 60 set 348, I8'81 US. 742, 
74 L.Bd. 1166. 

sa Ala.—O'Bear v. Aaron, 86 So 
535, 204 Ala. 550. 

38 C.J. p 183 note 46. 

726 


81. Or.—Wilson v. Prettyman, 185 
P. 687, 94 Or. 276. 

aa. Va.—Wilson v. Branham, 109 S. 
H. 189, 131 Va. 364. 

83. Ark.—Dennie v. Young, 107 S. 
W. 994, 85 Ark 262. 

38 C J p 184 note 49. 

84. Ga —^Adel Mfg. Co. v. McDer- 
mid, 103 S.B. 223, 150 Ga 238 

85. Miss.—Glover v. Falls, 82 So 4, 
120 Miss. 201. 

86. Ky.—Wright v. Cline, 189 S.W. 
426. 172 Ky. 614. 

38 G J. p 184 note 52. 

87. Fla—Hackney v. Bnslee, ISO 
So. 825, 138 Fla 475. 

38. Ark.—^Beehe Stave Co. v. Aus¬ 
tin, 122 SW. 482. 92 Ark. 248. 133 
Am SR. 172. 

38 C.J. p 184 note 66 [a] (2). 

89. Tex —Grogan-Cochran Lumber 
Co. V. McComb, CivApp, 192 S. 
W.2d 313, error refused. 

30. SC—Port y. Caldwell, 71 SE. 
360. 89 S C. 67. 

38 aJ. p 184 note 56 [a] (1). 

31. N C —^Dameron v. Rowland 
Lumber Co., 77 S.B. *694, I6l K.C. 
495. 

38 G.J. p 184 note 57. 
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liand, a person purchasing timber siibbcquent to the 
recording of an instrument affecting the title to 
the timber is not a bona fide purchaser,but in¬ 
stead takes subject to the rights of those holding 
under the recorded instrumentSS Also one who 
purchases timber with actual knowledge or notice 
that it has previously been sold to another ordi¬ 
narily is not a bona fide purchaser and takes subject 
to the rights of the first purchaser,34 especially 
where he has not paid any part of the purchase 
■price ;35 but, where it is expressly provided by 
statute that no conveyance of land or contract to 
convey shall be valid as against purchasers for val¬ 
ue except from the registration thereof, an unreg¬ 
istered conveyance of standing timber is inopera- 
-tive as against a subsequent purchaser of the tim¬ 
ber for value notwithstanding he has actual notice 
of the prior unregistered conveyance.3e 

If the occupant of land refuses the request of a 
person claiming to be the owner of a timber estate 
to go on the land, the latter may have redress by 
going into court and asserting ownership of the 


§ 27 

timber.37 in an action by a purchaser of standing 
timber over ten inches against a purchaser of stand¬ 
ing timber less than ten inches for the value of 
timber over ten inches cut and removed from the 
land, it is essential to recovery that the evidence 
be sufficient to show that defendant cut timber over 
ten inches.38 

Different purchasers of land and timber. Pur¬ 
chasers for value of land without notice of prior 
parol sale of standing timber to another will be pro¬ 
tected against such other’s claim.®® On the other 
hand, a person who purchases land with notice of 
a prior deed, or contract for the sale, of timber 
standing on the land takes subject to the prior deed 
or contract^® In such case he stands in no better 
position, with reference to the rights of the timber 
purchases, than his grantor^i and he has no higher 
or different rights to the timber than his grantor 
would have had if he had not conveyed the land 
but, in the absence of a reservation in the deed of 
the land, the grantee succeeds to the right of the 
grantor to the consideration specified in the timber 


32. NT.Y—^De Camp v. Wallace, 92 
N.Y S 746, 45 Mlsc 436. 

28 C J. p 184 note 61. 

33. NY—^De Camp v. Wallace, 92 
NYS. 746, 45 Misc. 436. 

38 O.J. p 184 note 60. 

34- Ky. —^Pursifull v. Brashears, 206 
SW. 609, 182 Ky. 449—Hogg- v. 
Frazier, 70 S.W. 291, 24 Ky.Ii. 930. 

35. Fla —Ward v. German-Amerlcan 
Lumber Co., 56 So. 565, 62 Fla. 
582 

36. NC—Burwell v. Chapman, 74 
S K. 635, 159 N.C. 209. 

Biibseq,iient purchaser of out timber 
Owner of land, selling timber un¬ 
der unrecorded deed which reserved 
no lien for price, could not recover 
from subvendees of severed timber 
who had already paid the vendee — 
Stanton v Seligman, Williams & 
Ball, 153 SR 337, 198 N.C. 769. 

37- La—^Bagents v. Crowell Long 
Leaf Lumber Co., App., 20 6o.2d 
641. 

38. La—^Lowery v. Ashworth, App., 
28 So 2d 774. 

39. Ala —^Miller v. Smith, 80 So. 833, 
202 Ala 449. 

40. Ark.—^King-Rider Lumber Co. v- 
Scolt, 84 SW. 487, 73 Ark. 329, 
70 LB.A 873. 

■Ky.—^Lockeshan v. Miller, 16 Ky.L. 
55. 

Mich.—Wood V. Elliott, 16 N.W. 666, 
61 Mich 3120. 

Miss —Chemical Charcoal Co. v. 
Smith, 38 So 232. 

N.H—Kidder v. Flanders, 61 A. 676. 
73 NH. 345. 


Wash—^Brodack v. Morsbadh, 80 F. 

276, 38 Wash. 73. 

Wis.—^Hicks V. Smith, 46 N.W. 133, 

77 Wis. 146. 

BsservatlozL la deed 

(1) Where deed reserved timber 
on land in accordance with terms 
of designated timber lease, grantee 
was chargeable with notice of the 
terms of such lease—^Hendrix v. W. 
R Altman Lumber Co., CCAGa., 
145 F.2d 601. 

(2) In suit by purchaser of land 
to recover standing timber on land 
conveyed, subject to exception of all 
timber on tract described in contract 
for sale of timber to another, excep¬ 
tion of no cause of action is proper¬ 
ly, sustained as to timber on land 
described in latter contract, but not 
as to timber on other land.—^Hick¬ 
man V. Enterprise Lumber Co., 105 
So 340, 159 La 270 

■(3) Where, in such a suit, the 
purchaser of the land appeals from 
the judgment, the time fixed in the 
judgment for removed of timber 
should not run pending appeal, but 
only from date of judgment on ap¬ 
peal—Hickman v. Enterprise Lum¬ 
ber Co, supia. 

(4) In a suit by the purchaser of 
the timber, who recorded his deed 
before foreclosure of a security deed 
reserving the timber, against a per¬ 
son who cut timber under a claim 
of title derived through foreclosure 
proceedings, defendant has the bur¬ 
den of distinguishing, as new tim¬ 
ber. that portion of the timber cut 
which belongs to him; irrelevant 
evidence should not be admitted; 
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and where a verdict for plaintiff Is 
authorized, it is error to direct a 
verdict for defendant.—Johnson v 
King Lumber Co, 147 S.E. 143, 39 
GkiApp. 260. 

Aotofil Jcnowledge Justuyiaig injune- 
tion 

An injunction will be granted in 
favor of the buyer of the timber 
to prevent cutting and removal of 
the timber by one to whom the own¬ 
er conveyed the land where the lat¬ 
ter had actual knowledge of the sale 
of the timber, although the con¬ 
veyance was not recorded—Carter 
V. Thorp, 76 S.B 960, 114 Va. 348. 

41. U.S.—^Hendnx v. W. R. Altman 
Lumber Co., C.CAGa., 145 P.2d 
501. 

42. Miss.—Sumter Lumber Co. v. 
Skipper, 184 So. 296, 183 Miss. 505. 
suggestion of error overruled 184 
So. 835, 183 Miss 595. 

Person ■taUng quitclaim deed with 
actual knowledge of previous tim¬ 
ber contracts acquired no interest in 
timber.—^Paddock v. Williamson, 
Tex Civ.App., 9 S.W.2d 452, error re¬ 
fused. 

Subordination to grantor’s waiver 
Any right or reversionary interest 
in timber acquired by purchaser of 
land subject to timber lease by 
which lessee agreed to cut stipulat¬ 
ed minimum number of board feet 
annually was subordinated to les¬ 
sor's waiver of minimum cutting re¬ 
quirement and consequent loss of 
right to declare forfeiture.—Hendnx 
V. W. R. Altman Lumber Co., CC.A 
Ga., 145 F.2d 501. 
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contract for a renewal or extension in the event the 
timber purchaser elects to exercise the privilege of 
renewal or extension provided in the contract.^® 
One who secured an extension of time for the cut¬ 
ting of timber, relying on the record title, having 
no notice that the recording clerk had negligently 
failed to include the habendum clause in the record 
of a deed in fee from plaintiffs grantor, so that the 
deed as recorded contained no words of inheritance, 
is protected against one claiming under that deed, 
there being nothing in the deed as recorded calcu¬ 
lated to put him on notice as to the terms of the 
original deed.^^ 

§ 28 . ■ — Transfers of Right to Cut and Re¬ 
move Timber 

Where a right to cut and remove timber under a 
timber deed or contract Is assigned or sold, the assignee 
or transferee ordinarily acquires all the rights of the 
assignor or transferor and nothing more. 

A right to cut and remove timber under a timber 
deed or contract may be assigned or sold^S for a 
valuable consideration,^® and the transferee ordi¬ 
narily acquires all the rights of the original pur¬ 
chaser of the timber, but nothing beyond that>® 
Also he is chargeable with notice of all the pro¬ 


visions in the deed to his assignor, the original pur¬ 
chaser of the timber,^9 and he cannot exercise the 
rights conferred without becoming subject to the 
burdens incident thereto.®® 

A purchaser of a timber contract is not an inno¬ 
cent purchaser in respect of a mortgage where the 
mortgage is recorded and suit thereon has been 
brought, although no lis pendens notice has been 
filed.®i Furthermore, where the judgment in pro¬ 
ceedings to condemn land on which timber stands is 
on record so as to charge an assigpnee of a con¬ 
tract for the sale of the timber with constructive no¬ 
tice, and there is no showing of the absence of good 
faith in the vendor, such assignee is not entitled to 
recover from the vendor the reasonable market 
value of lost timber rights.®^ Where, however, the 
original purchaser is entitled to recover from the 
vendor the proportionate part of the price paid for 
standing timber, as where a sale by the county, in 
tax proceedings, of standing and severed timber is 
valid only as to the severed timber, the transferee 
is entitled either to a rescission of his contract or to 
a recovery from the transferor of a proportionate 
part of the purchase price paid by the transferee.®® 

Where the purchaser exhausted his rights un¬ 
der the contract, his assignee or transferee acquires 


43. aa.—Jeffireys-McElrath Mff. Co 
V. Faulk, 183 S.B. 108, 52 Ga.App. 
824. 

44 . S.a—Atlantic Coast Lumber 
Corp. V. Liansston Lumber Co., 122 
6.B. 895. 128 S.a 7 

46> Va—McCoy v. Herbert, 9 Leigh 
•548, 36 Va. 548, 33 Axn.l>. 256. 

38 aj. P 184 note 66. 

46. B:y.-—Bach v. Little, 181 S.W. 
172, 140 Ky 396. 

47. Lar—Bradford-Kennedy Co. v. 
Brown, 92 So. 723. 153 La. 29. 

38 aJ. p 185 note 66. 
ffitle to timber 

(1) The terms of grantees* con¬ 
tract, granting all title In "‘timber 
deed or contract** made by grantor 
“and all of the timber described In 
said contract.'* were sufficient to 
pass title to timber.^—McCasklll v. 
Toole, 119 So. 214, 218 Ala, 523. 

(2) Assignee of timber sale con¬ 
tract insufficiently formal to convey 
title was entitled to restrain pro¬ 
ceedings under judgment granted 
vendees of land, with knowledge of 
timber sale, for damages from cut¬ 
ting done after vendees obtained 
deed.—^Dutton v. Davis, 156 A. 531, 
103 Vt 460. 

Xtight TO remove timber , 

Plaintiff, as assignee of vendee's 
rights under contract by which de¬ 
fendant agreed to sell standing tim¬ 
ber, was entitled to recover damages 


from defendant, where ho was pre¬ 
vented from removing timber—Wal¬ 
ton Land & Timber Co. v. Long, 185 
So. 839, 135 Fla 843. 

48. La.—^Haigler v. Southern Ad¬ 
vance Bag & Paper Co, App., 142 
So. 270. 

Wash.—Bennett v. Grays Harbor 
County, 130 P.2d 1041, 16 Wash 2d 
331. 

38 C.J. p 185 note 69. 

Lack of title 

One who had not yet paid balance 
due under timber purchase contract 
containing provision for forfeiture 
acquired no title to timber, and 
therefore could not recover from 
subvendee thereof for breach or for 
trespass In taking timber—Cannon 
V. King Lumber Co, 167 S.E. 891, 46 
GaApp. 605. 

49. S.C.—O'Neill v. Cooper River 
Corp, 95 S.E. 124, 109 S.C. 35. 

Va.—Quigley Furniture Co. v Rhea, 
76 S E. 330, 114 Va. 27L 

Two deads 

Purchaser of timber, by presence 
of two recorded deeds of the tim¬ 
ber to Its vendor, of which it was 
a subsidiary, was put on inquiry as 
to which of the deeds, differing as to 
length of time for removal of the 
timber, was the real deed between 
the parties, one of the grantors be¬ 
ing the same in both deeds, and oth¬ 
er grantors In the second deed being 
necessary to convey the entire title. 
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—Snell V. Union Sawmill Co, 105 So. 

728, 159 La, 604. 

50. Ark.—Graysonia-Nashville Lum¬ 
ber Co. V. Saline Dev. Co., 176 S. 
W. 129, 118 Ark. 192. 

N.C —^Herring v. Wallace Lumber 
Co., 79 SE. 876, 163 N.C. 481. 

Limitation of time for onttiag and 
removal 

Ark—^Little Red River Levee Dist. 
No. 2 V. Moore, 137 S.W 2d 234, 
199 Ark 946. 

La.—Crowell & Spencer Lumber Co. 
V. Burns, 186 So. 85, 191 La 733. 

S.C.—^United Timber Corporation v, 
Mullins Lumber Co, 141 S.E. 15, 
142 S.C. 477. 

Conditions precedent to extension of 
time 

Ala.—Murphy v. Schuster Springs 
Lumber Co, 111 So 427, 215 Ala 
412. 

Constmotlon placed on ozisrliial con^ 
tract 

Ark—^Little Red River Levee Dist 
No. 2 V. Moore, 126 SW2d 605. 
197 Ark 945. 

51. Te>c.—Paddock v. Williamson, 
Civ App., 9 S.W 2d 452, error re¬ 
fused 

59. Fla—Walton Land & Timber 
Co V. Long. 185 So 839, 135 Fla. 
843. 

53. Wash—^Bennett v. Grays Har¬ 
bor County. 130 P.2d 1041, 15 
Wash.2d 331. 
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no rights under the contract.54 The burden of prov¬ 
ing such exhaustion is on the vendor in a suit by 
him against the assignee or transferee.55 

Where a deed conveys timber in fee, certain trees 
being expressly excepted from the operation of the 
deed, and the grantee assigns his rights under the 
deed by a contract expressly excepting these trees, 
and the assignee cuts the excepted timber, he, and 
not the original grantee, is liable.66 

§ 29. Licenses to Cut and Remove Timber 

a. In general 

b. Construction, operation, and effect 

c. Effect of severance of timber 

d. Revocation 

e. Assignment 

a. In Cknexal 

A license to enter upon land and cut and remove 
timber may be created by a so-called contract of a per¬ 
missive nature or by a contract or deed which is Inef¬ 
fectual to sell or convey. 

A license to enter upon land and cut and remove 
timber may be given by parol57 or in writing.68 it 
may arise from a so-called contract which is penrns- 
sive, rather than obligatory,^® or from an ineffectu¬ 
al attempt to sell or convey,®® such as a parol sale 
which is void or unenforceable under the statute of 


§ 29 

frauds®! or a timber contract®® or deed®® which for 
any reason is inoperative to convey or pass title; 
and it may also be created by an instrument which 
is under seal®^ or meets the requirements of the 
statute of frauds.®® 

On the other hand, an instrument which grants 
or conveys an interest in real property is not a 
mere license,®® even though it may not be entitled to 
be recorded®^ and even though the timber is to be 
cut and removed within a specified time;®® but there 
is some authority for the view that an instrument 
purporting to convey timber with a specified limi¬ 
tation on the time for cutting and removing it is a 
mere license.®® Where a contract with relation to 
land is explicit in its terms, and gives no authority 
to cut timber thereon, testimony to show that the 
owner had permitted others under similar contracts 
to cut timber without considering them as tres¬ 
passers is inadmissible to prove a license from the 
owner to cut timber in the case on trial.^® 

A license need not be recorded to be valid as 
against third persons but a license which is 
binding on one of the parties only is void.^® 

b. Construction, Operation, and Effect 

Thp licensee may, on compliance with conditions, If 
any, proceed thereunder, without liability In tort, In the 
territory covered by the license and within the time lim¬ 
ited. 


54. Ky.—^Evans v Dobbs, 11^ S.W. 
667, 33 Ky.L. 1063. 

S8 C.J. P 185 note 69 [a]. 

55. La —Clark v. Weaver Bros. 
Realty Corporation, 200 So. 821, 
197 La. 63. 

SvideBoe held iBsulllcleBt 

(1) To show that grantee exhaust¬ 

ed the rights and privileges under 
timber deed.—Williams v. Weaver 
Bros. Lumber Co„ 200 So. 830, 197 
1^. 89—^Nabors v. Weaver Bros. 

Lumber Co., 200 So. 827, 197 La. 81 
—Clazk V Weaver Bros. Realty Cor¬ 
poration, 200 So. 821, 197 La. 63. 

(2) To show that purchaser aban¬ 
doned the property after some cut¬ 
ting by his agent.—^Nabors v. Weav¬ 
er Bros Lumber Co, supra 

56. Ga—^Perkins Mfg. Co. v. Wil¬ 
liams, 25 S.B. 556, 98 Ga. 388. 

57. Ind—Brink v. Warner, 145 NE 
31*8, 82 Ind App. 122. 

58. Ga.—^Harrell v. B. W. Williams 
& Sons, 125 SE. 452, 159 Ga 230. 

Oi.—Coquille Mill & Tug Co v Rob¬ 
ert Dollar Co, 285 P. 244, 13:2 Or. 
453. 

59. Wash —Beckman v. Brickley, 
258 P. 488, 144 Wash. 658. 

38 C.J. p 185 note 79. 

CkniBlderatloii. 

Landowner may exact a consider¬ 


ation for entering Into a contract 
with respect to cutting and remov¬ 
ing timber from land entirely apart 
from the consideration for the tim¬ 
ber itself as cut and removed, re¬ 
gardless of whether contract merely 
grants a license to cut and remove 
timber, or imposes an actual obliga¬ 
tion to purchase.—^McCann v. Glynn 
Lumber Co, 34 SE.2d 839, 199 Ga. 
685. 

60. Fla.—Walton Land & Timber 
Co. V. Long, 185 So. 889, 185 Fla. 
843. 

Ind—Brink v. Warner, 145 N.B. 818, 
83 Ind App. 122. 

61. Ind—Brink v. Warner, supra. 
Miss.—^Singletary v. Ginn, 121 So. 

620, 153 Miss. 700. 

Mo.—^Thayer v Halterman, App, 10 
S.W 2d 663—^Dennis v Woolsey, 
272 S.W. 1014, 217 Mo App. 567. 
Ohio.—Dayton Handle & Golf Co v. 
Gebhart, 26 Ohio N.P.,NS. 328. 

37 C.J. p 284 note 33 [h]—38 CJ. p 
185 note 75. 

68. Yt.—Dutton v. Davis, 156 A. 

531, 103 Vt. 450. 

88 C.J. p 185 note 77. 

63. Miss—^Blair v. Russell, 81 So. 
785, 120 Miss. 108. 

38 C.J. p 185 note 78. 
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64. Fla.—^Prescott v. J. S. Betts Co., 
88 So. 385, 61 Fla. 538. 

38 C.J. p 185 note 80. 

6& Fla —Walton Land & Timber 
Co. V. Long, 185 So. 839, 185 Fla. 
843. 

38 -aj. p 185 note 81. 

6& Ala.—^Pierce Development Co. v. 

Martin, 117 So. 312, 218 Ala. 27. 
Del.—^Matthews v. Tubbs, 141 A. 619, 
16 DelCh. 124. 

Mich.—^Kerschenstelner v. Northern 
Michigan Land Co., 221 N.W. 332, 
244 Mich. 403. 

38 C.J. p 185 note 61 [b]. 

67. M1 c h.—Herschenstelner t. 

Northern Michigan Land Co., su¬ 
pra 

68. Del.—^Matthews v. Tubbs, 141 
A. 619, 16 Del.Ch. 124. 

Mich,—^Kerschensteiner ▼. Northern 
Michigan Land Co., 221 NW. 322, 
244 Mich. 403. 

69. R.I—-Fish V. Capwell, 29 A. 840, 
18 R.I. 667, 49 Am.S.R. 807. 25 L. 
R.A. 159. 

TO. Me.—^Norton v. Hey wood, 20 Me. 
859. 

71. Me.—^Sawyer v. Fisher, 82 Me. 
28. 

38 C.J. p 186 note 92. 

78. La.—^Blackshear v. Hood, 45 So. 
957, 120 La. 966. 
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A license exempts the licensee from Iidbility in 
tort for acts done thereunder he may be li¬ 

able for the actual value of timber cut and appro¬ 
priated by him.^^ A contention as to a practical 
construction of a license will be rejected where 
there is more ambiguity in the acts of the parties 
than in the licensed® 

Territory, A licensee is not authorized by the 
license to cut timber on more land than is covered 
by the terms of the license and a proper construc¬ 
tion thereof.^fi While a permit to cut a definite 
quantity of lumber on a given tract does not neces¬ 
sarily forbid the landowner from operating in the 
same territory or permitting others to do so,^^ a par¬ 
ticular permit may be considered to give exclusive 
territorial rights as to certain kinds of timber.^s 

Time, Generally speaking a license continues,'^® 
and the licensee may proceed thereunder, so until it 
is revoked. However, all conditions to the right 
to operate under a license in accordance with its 
terms must be complied with or the rights under 
the license are lost.si Also, where the license speci¬ 
fies the time within which removal shall be made, 
the licensee acquires no right to cut and remove 
trees after that timejS^ and, if the time is not 
specified, only a reasonable time is allowed.S3 If 
the licensee claims unlimited and perpetual time to 
remove the timber, he must establish it by clear 


and definite language in his deed or contract.*^ 

Title, A license to cut timber and remove it does 
not give any estate, right, or title m the land on 
which the licensee is permitted to cut;®^ nor does 
it, prior to actual severance, vest title to the timber 
in the licensee,^^ although a valuable consideration 
has been paid.*^ 

Roads, W^hile a grant of timber may give a tem¬ 
porary right of way over which to reach the timber 
and to haul away the logs after cutting,®® it does 
not give him a permanent passway for hauling 
logs®® or for other purposes.®® A license to cut a 
limited number of trees on a small tract does not 
impliedly g^ve a right to build a tramroad through 
the tract.®! 

c. Effect of Severance of Timber 

On severance of thnber from the soil under a IF- 
cense, it becomes the personal property of the licensee, 
and he Is entitled to remove it as his own even though, 
after severance and before removal, the license Is ter¬ 
minated by revocation or by expiration of a time limita¬ 
tion. 

Timber severed from the soil under the provi¬ 
sions of a license or permit authorizing it, *and be¬ 
fore expiration or revocation of the license or per¬ 
mit, becomes the personal property of the licensee 
or purchaser,®® and he is vested with the rights in¬ 
cident to ownership of personal property.®® As 


73. W.VfiL—Flulxarty ▼. Mills. 8S S. 
ES. 621, 49 W.Va. 446. 

74. Miss.—^Singletary t. Ginn, 121 
So. 820, 153 Miss. 700. 

75- Or.—Coauille Mill & Tug Co. v- 
Hobert Dollar Co., 285 P. 244, 132 
Or. 453. 

76. Ky.—Chicago Veneer Co. ▼. Ar¬ 
nold, 171 S.W. 403, 161 Ky. 736. 

38 C.J. p 186 note 90 [a]. 

77- Me.—Veneer Products Co. ▼. 

Boss, 144 A. 207, 127 Me. 442. 

7a Me.—Veneer Products Co. v. 

Boss, supra. 

Waiver of right 

Plaintiff, having exclusive permit 
to cut timber, did not waive right 
as to territory on which owner per¬ 
mitted another to operate by con¬ 
tinuing to operate on another part.— 
Veneer Products Co. v. Boss, supra. 

79. Mo —^Thayer v. Halterman, 

App.. 10 S.W.2d 663. 

80. Mo.—^Dennis v. Woolsey, 27'2 S. 
W. 1014, 217 MoAj>p 667. 

81. Minn.—Northern Lumber Co v. 
Lundgren, 233 N.W. 693, 182 Mizm. 
89. 

38 C.J. p 186 note 88. 

82. Iowa,—^Baker v, Kenney, 124 N 

W. 901, 145 Iowa 63*8, 139 Am.S 
B. 456. 1 


Waiver or estoppel 

(1) Evidence not showing licensee 
inferred from licensor's conduct that 
logging contract could be postponed 
indefinitely, licensor was not estop¬ 
ped to assert expiration of contract. 
—CoQUille Mill & Tug Co. v. Bobert 
Dollar Co, 285 P. 244, 132 Or. 453. 

(2) Evidence held not to establish 
that licensor waived provision of 
contract requiring that licensee cut 
twenty million feet of logs annually. 
—CoQUille Mill & Tug Co. v- Bobert 
Dollar Co., supra. 

88. Ga.—Harrell v. B. W. Williams 
& Sons, 125 SE. 452, 159 Ga. 230 
38 C J. p 186 note 86. 

SeterujliiatloiL of reasonable time 

(1) What would he a reasonable 
time is a question of fact to be de¬ 
termined in light of all the facts 

I and circumstances —Harrell v. B. W. 
Williams & Sons, supra. 

(2) The question is for the court 
to determine where the facts are 
agreed on.—Gilmore v. Wilbur, 12 
Pick. (Mass.) 120. 22 Am.D. 410. 

84. Or.—Coquille Mill & Tug Co v 
Bobert Dollar Co, 285 P. 244, 132 
Or. 453 

License held expired 
Or—Coquille Mill & Tug Co. v. Bob¬ 
ert Dollar Co, supra > 
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85. Iowa.—^Baker v. Kenney, 124 N. 
W. 901, 145 Iowa 638, 139 Am S R. 
456. 

38 C.J. p 186 note 93. 

86- Wis.—^Keystone Lumber Co v. 
Kolman, 69 N.W. 166, 94 W/l 465. 
59 Am.S.B 905, 34 L.BA. 821. 

38 C J. p 186 note 94 

87. Ala—^Miller v. Smith, 80 Sou 
833, 202 Ala 449—Hicks v Swift 
Creek Mill Co, 31 So 947, 133 Ala. 
411, 91 Am S R 88, 67 L R.A. 720- 

88. Ky—Polley v. Ford, 227 S.W. 
1007, 190 Ky. 679. 

89. Ky.—^Polley v. Ford, supra. 

Ky.—^Polley v. Ford, supra, 

38 CJ p 186 note 1. 

91. Fla—^Intei state Lumber Co, v. 
Woods, 64 So 741, 67 Fla. 202. 

92. M i o h.—^Kerschensteiner v. 

Northern Michigan Land Co, 221 
NW 322, 244 Mich 403. 

Vt.—^Dutton V. Davis, 156 A 631, 103 
Vt. 450. 

88 C,J. p 186 note 4—50 C-J. p 770* 
note 49. 

93. Mass—Nelson v. Nelson, 6 Gray 
385 

38 C J. p 187 note 5. ' 
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fast as trees are severed from the realty, the con¬ 
tract of sale attaches to them as chattels, and the 
licensee is entitled to remove them as his own,^^ 
and the owner of the land has no right to take the 
timber cut under the license without due process of 
law.®5 Where the timber is cut before the license 
is terminated by revocation or expires by limitation 
of time, the licensee is entitled to a reasonable time 
thereafter in which to remove it,®® or to cut up the 
timber already felled and remove it.®^ 

d. Revocation 

Unless It is coupled with an interest or Is within 
some other exception recognized In the particular Ju¬ 
risdiction, a license to enter on land and cut timber 
may be revoked at any time before the timber is sev¬ 
ered from the soil. 

A license to enter on land and cut timber, while 
it remains executory, is revocable at any time.®® 
It is revocable at Ihe will of the licensor,®® and 
terminates when he gives notice not to cut the tim¬ 
ber further! or refuses permission to the licensee to 
perform.® It may be revoked by the death of the 
licensor,® by expiration of the licensor’s estate,^ 
by granting to a third person a right inconsistent 
with that of the licensee,® and perhaps by any act 
inconsistent with an intention that the granted priv¬ 
ilege should continue.® 

Exceptions. A license coupled with an interest,^ 
and, in some jurisdictions, a license for which a 
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valuable consideration has passed,® or a license un¬ 
der which expenses have been incurred,® cannot be 
revoked, either by the licensor!® or by the grantee 
of the licensor -who bought w'ith notice of the license 
and with knowledge that the licensee had expended 
money and performed labor on the faith of the li¬ 
cense.!! 

Effect of revocation of executory license. If, be¬ 
fore the trees are severed, the license is revoked, 
the licensee acquires no title and no rights by rea¬ 
son of the agreement.!® 

After cutting of timber. Since timber severed 
from the soil during the life of the license becomes 
the personal property of the licensee, discussed su¬ 
pra subdivision c of this section, after timber has 
actually been severed under the license the right of 
revocation is lost with respect to such timber.!® 
Where timber has been cut under a license, the li¬ 
cense becomes coupled with an interest.!^ A revo¬ 
cation merely cuts off the right to cut and remove 
timber in the future.!® 

e. Assignment 

A license to cut and remove timber Is not assign¬ 
able without the consent of the Jlcensor. 

Since a license to cut and remove timber is foimd- 
ed on personal confidence, it is not assignable,!® 
without the consent, express or implied, of the li- 
censor,!^ and an attempted assignment works a 
revocation of the license.!® A license to cut tim- 


94. Me—^Martin v. Johnson, 78 A. 
063, 105 Me. 156. 

Mich—Spalding v, Archibald, 17 N. 
W. 940, 52 Mich. 265, 50 Am H 268. 

95. Ala—Sparkman v. Kirkpatrick, 
S3 So 829, 17 AlaApp. 428. 

06. Mo —^Thayer v. Halterman, 
App, 10 S.W.2d 663. 

^8 C.J. p 187 note 8. 

Ilevocation generally see infra sub¬ 
division d of this section. 

97. Wash—Oravetz v. Cruson, *214 
P. 828. 124 Wash. 384. 

88 C.J. p 1«7 note 9. 

98. Wash —^Beckman v. Brickley, 
258 P. 488. 144 Wash. 558. 

US C J. p 187 note 12. 

99. Me.—^Veneer Products Co. v. 
Ross, 144 A. 207, 127 Me. 44.2—Em¬ 
erson V. Shores, 49 A. 1051, 96 Me. 
237, 85 Am S R. 404 

Wash.—^Beckman v. Brickley, 268 P. 
488. 144 Wash. 658 

1. Miss—^Blair v. Russell, 81 So. 

785, 120 Miss 1018. 

S8 C J. p 187 note 14. 

ZTotlce 

11 IS incumbent on owner of land, 
or his vendee with notice of li¬ 
cense, to give notice of revocation.— 
Dennis v. Woolsey, {272 S.W. 1014, 
217 MO.APP 667. 


2. Wash.—^Beckman v, Brickley, 258 
P. 488, 144 Wash. 658 

3. Minn.—St John v. Sinclair, 122 
N.W 164, 108 Minn. 274. 

38 C J p 187 note 15. 

4. Wis—Bruley v. Garvin, 81 N-W. 
1088, 105 Wis. 625, 48 L.R.A. 839. 

Subsequent conveyaace to third pexu 
son. without reservation. 

Me—Veneer Products Co, v. Ross, 
144 A. 207, 127 Me 442. 

38 C J. p 1<87 note 17. 

5. Mich.—Curran v. Gordon, 186 N 
W. 264, 169 Mich. 250. 

38 C J. p 187 note 18 [a]. 

6. Minn.—St. John v. Sinclair, 122 
NW. 164, 108 Minn. 274. 

38 C J. p 187 note 18. 

7- Del.—^Matthews v. Tubbs, 141 A. 
619, 16 DelCh. 124. 

38 C.J. p 187 note 20. 

8. Ala—Davis v. Miller-Brent Lum¬ 
ber Co., 44 So. 639, 151 Ala. 680. 

Del—Matthews v Tubbs, 141 A. 619, 
16 Del.Ch. 124 

Ga.—^Harrell v B W Williams & 
Sons, 125 S.E 452, 15^ Ga. 230. 

9. Ind—^Toung v. Waggoner, 98 N 
E 145, 50 Ind App 202. 

38 C J. P 187 note 22. 
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10. Ind.—Watson v’ Adams, 69 N.E. 

696. 32 Ind.App 2(81 
Iowa.—^Baker v. Kenney, 124 N.W. 
901, 145 Iowa 638. 139 AmuSR. 

456. 

IL Ind.—Toung v. Waggoner, 98 N. 
E. 145, 50 Ind App. 202, 

18. Ind.—Cool V. Peters Box & 

Lumber Co., 87 Ind. 631—Owens v. 
Lewis, 4$ Ind. 488, 16 Am.R. 295. 

13. Fla.—Ridhbourg v. Rose, 44 So. 
69. 53 Fla. 173, 125 Am.5.R. 1061, 
12 Ann Cas. 274. 

38 C J. p 187 note 27. 

14. Ind.—Cool V. Peters Box & 

Lumber Co., 87 Ind. 531. 

15. Va.—Johnson v. Tazewell Tim¬ 
ber Corp, 119 S.E. 104, 137 Va. 
228. 

16. Wis.—^Bruley v. Garvin, 81 N. 
W. 1038, 106 Wis. 625, 48 LJRA. 
839. 

88 O.J. p 186 note 31. 

17- Me.—Putnam v. White, 76 Me. 
551. 

88 C.J p 188 note 32 

18. W.Va.—^TJ. S. Coal & Oil Co v. 
Harrison, 76 S.E. 346, 71 W.Va. 
217, 47 L.R.A..N.S., 370. 
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ber is assignable when made so by express provi-’ 
sions in the agreement.!^ 

The mere sale by a licensee of his rights under 
the license to another person does not render him 
liable for the cutting of timber by such other person 
after the giving of notice of revocation of the li- 
cense.20 

§ 30. Options to Purchase Timber 

An option to purchase standing timber Is convert¬ 
ed into a valid and binding contract when It Is uncon¬ 
ditionally accepted in compliance with Its terms. 

A unilateral agreement whereby one party binds 
himself to sell certain standing timber to the other 
party within a stated time and for a designated 
price, but which leaves the other party free to buy 
or refuse to buy, is an option to purchase the tim- 
ber.2i Such an option is converted into a valid and 
binding contract when there is an unconditional ac¬ 
ceptance in compliance with its terms but no 
action can be predicated thereon where the option 
is not accepted and exercised within the time and 
in the manner provided and the parties have not 
modified or extended the agreement,^3 nor is there 
any equity in favor of a person to whom an op¬ 
tion to cut timber within a certain period of time 
has been given, but who has not availed himself of 
it, to recover back the money paid for the option.^^ 
However, facts other than the fault of the optioner, 
such as an honest and justifiable mistake, may fur¬ 
nish a basis for equitable interference to prevent 
termination of the optionee’s right.25 


§ 31. Cutting and Delivery 

A contract may be a simple hiring to cut, or cut 
and haul or deliver, timber for a sufficient consideration. 
Such a contract Is assignable; and it survives the death 
of either party. 

Whether a contract is merely one for the per¬ 
formance of services in respect of the cutting, saw¬ 
ing, hauling, or delivery of timber, or is one for 
the purchase or sale of timber, depends on the terms 
of the particular contract.^® Where plaintiff agreed 
to saw timber on defendant’s land for so much a 
cord, defendant to retain title to a saw outfit fur¬ 
nished plaintiff until the full price was paid by de¬ 
ducting an amount per cord from the price payable 
to plaintiff for the work, the contract was support¬ 
ed by sujQicient consideration.^^ So also mutual 
promises, on the part of plaintiff to cut, haul, and 
saw timber into lumber, and on the part of defend¬ 
ant to pay plaintiff therefor at a specified rate per 
thousand feet of manufactured lumber, are sufii- 
dent consideration to support a contract.^® 

Assignment of contract. Where a contract for 
cutting or delivering logs has been assigned, the as¬ 
signee becomes a party in interest, and his rights un¬ 
der the contract are subject to the conditions and 
burdens of the contract,*® including a contempo¬ 
raneous construction placed on the contract by the 
parties.®® 

Effect of death of party. A contract for the cut¬ 
ting of timber does not involve personal skill or 
expert knowledge, and hence survives the death of 
either or both parties.®^ 


10. WIs.—•E:ey8tone Irumber Co. v. 
Kolman, 69 N.W. 165, 94 Wis. 463, 
59 Am.S.IL 905, 34 L..R.A. 821. 

aOL Mo.—Dennis v. Woolsey, 273 S. 
W. 1014, 217 MO.APP. 567. 

21. U.S.—Crancer v. Lareau, C.C.A. 
Mo.. 1 F.2d 117. 

38 CJ. p 188 note 36 [a], [bl. 
Wltlidzawal 

An option to sell for a fixed price 
and for a definite period timber 
srowmff on lands described in the 
contract may be withdrawn at any 
time before its unconditional accept¬ 
ance where there is no valuable con¬ 
sideration for it,—^Bryant Timber 
Co. V. Wilson. 65 S.B. 932, 151 N.a 
154. 134 Ajn.S.R. 982. 

22. N.C.—^Bryant Timber Co. v, 
Wilson, supra. 

Tea&der of deed after aeoeptaaioe 
Where the owner of standinsr tim¬ 
ber gave an option, without consid¬ 
eration, to sell the timber within 
thirty days, the owner at once to 
prepare deeds therefor when the 
purchaser signified his intention to 


exercise the option, the owner was 
bound to tender the deeds after no¬ 
tice by the purchaser that he accept¬ 
ed the option.—Hardy v. Ward, 64 S. 
B. 171. 160 N.C- 385. 

83. T7.S—Crancer t. Lareau, C.C.A 
Mo.. 1 P.2d 117. 

Miss.—^Hathom v. Lewis. 194 So. 
750. 

38 aj. p 18>8 note 36 [d]. 

Time not speoUled 
Where the option contract does 
•not fix any time for acceptance of 
the offer to seU, the option must 
be acted on within a reasonable 
time; and where the person to 
whom It was given made no claim 
to the timber during a period of 
four years, and during that period 
he acQulesced in the cutting and re¬ 
moval of the timber by another per¬ 
son, he will be held to have waived 
and abandoned all rights he might 
have been entitled to under the op¬ 
tion if he had acted on it in proper 
time, and to be estopped to assert 
any claim under the option—^Hanly 
V. Watterson, 19 S.B. 536, 39 W.Va. 
214. 


84. N.C.—^Bunch v. Blizabeth City 
Lumber Co., 46 S.B. 24, 134 N.a 
116 

85. Tex—Jones ▼. Gibbs, 130 S.W. 
2d 265, 133 Tex. 627. motion over¬ 
ruled 131 SW.2d 967, 133 Tex. 627. 

86. U.S—^Rollins V. McDonald, C.C. 
A.N.H., 7 F2d 422. 

38 C.J. p 188 note 38. 

87. Or.—Smith v. Campbell, 166 P. 
546, 85 Or. 420. 

83. Ala—W. P. Brown & Sons 
Lumber Co. v. Rattray, 192 So. 
851, 238 Ala 406, 129 A.LR. 526. 

Contracts limited to sawing and 
manufacturing logs into lumber 
see infra | 37. 

89. Ky.—^Mowbray & Robinson 
Lumber Co. v. Deaton, 40 S.W.2d 
278, 239 Ky 617. 

Me —^Madunkeunk Dam & Improve¬ 
ment Co. V F. B Allen Clothing 
Co., 66 A 537, 102 Me. 257. 

30. Ky.—Mowbray & Robinson 
Lumber Co. v. Deaton, 40 S.W.2d 
278, 239 Ky. 617. 

31. Pa—Appeal of Billings, 106 Pa 
658. 
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§ 32. -Construction and Operation of 

Contract 

A contract for the cutting of timber and deliver/ 
of logs obligates the contractor to perform the contract 
according to Its terms. 

General rules apply to the construction, operation, 
and effect of contracts for cutting and delivering 
logs.32 Thus these rules apply in determining: 
What timber or logs are included within the terms 
of the contract ,*33 the methods of cutting to be 
employed ;34 the measurement of logs cut ,*36 the 
duty to make advances for operating expenses,36 
and liability arising out of a failure to do so;37 
the liability of the respective parties for operating 
expenses ;38 the right to direct details with refer¬ 


ence to the prosecution of the work ;3a the duty to 
supply all means and appliances necessary to prose¬ 
cute the work;^® the duty to furnish cars on which 
the logs are to be loaded ,*^i the duty to make de- 
livery43 and the sufficiency of delivery ;43 the price 
or compensation^^ and payment thereof and the 
termination of the contract period by its terms^® 
or by one of the parties.**^ 

In the absence of reformation of the contract on 
the ground of fraud or mistake, a party entering 
into an unambiguous contract for the cutting or 
hauling of timber is bound by its terms.^3 The ob¬ 
ligation of the owner to make payment may not 
arise under the contract until performance by the 
contractor;^® and the contractor may not recover 


82. Miss.—Sorrells ▼. Alexander 
Bros., 144 So. 560, 165 Miss. 466. 

Mo.—Brumley v. McCormack, App.. 

17 S W.2d 607. 

38 C.J. p 1818 note 45. 

Conditional contract 

(1) A logging contract with the 
buyer of timber conditioned on de¬ 
livery of the timber becomes Ineflec- 
tive when delivery is rendered Im¬ 
possible by the inability of the sell¬ 
er to furnish title free of encum¬ 
brances.—^Belvin V. Mansfield Hard¬ 
wood Lumber Go. of Louisiana^ La. 
App., 1 So.2d 804. 

(2) Where contract, whereby sell¬ 
er of timber engaged defendant to 
cut and convey timber to buyers, 
provided that, if buyers should dis¬ 
continue their operations or their de¬ 
mand for timber, defendant should 
have privilege of selling timber to 
any other purchaser for sum not less 
than sum paid by discontinuing buy¬ 
ers, and of receiving compensation 
for preparing and hauling timber, 
defendant had right to sell timber to 
any other purchaser for sum not 
less than that which was paid to 
seller at tune contract was discon¬ 
tinued, and not merely at price pre¬ 
vailing at time contract was execut¬ 
ed.—^Moss V. Oriscom, 163 So. 683, 
121 Fla. 285. 

83. Miss —Sorrells v. Alexander 

Bros., 144 So. 560, 165 Miss. 466. 

38 C.J. p 188 note 46. 

«<MaxketabX6" timber 

Wash—Olmstead v. Downie, 248 P. 

385, 140 Wash. 129. 

38 C.J. p 188 note 46 [b]. 

Sstimate of guantity 
Where the contract contains only 
an estimate of the Quantity of tim¬ 
ber, the proved inaccuracy of the es¬ 
timate will not support an action for 
Tireach of contract.—White v. Brown 
Co, 159 A. 124, 85 N.H. 389. 

34. Wls —Shores Lumber Go, v. 

Stitt, 718 N.W. 562. 102 Wis. 450. 
38 C.J p 189 note 47. 


35. Ga—Stafford Lumber Co. v. 
Gordon, 116 S.B. 209, 29 Ga.App. 
688 . 

36. Ky.—Chicago Veneer Co. v. An¬ 
derson, 105 SW. 108, 33 Ky.L. 7 

38 C.J. p 189 note 49 [a]. 

37. Ky—Cline v. Hatcher, 189 S.W. 
955, 144 Ky. 711. 

38 C.J, p 189 note 50. 

3& Mich.—^Hopkins Mfg. Co. v. 
Buggies. 16 N.W. 862. 61 Mich. 
474. 

38 CJ« p 189 note 61. 

39. Wis.—^Dieck v. Oconto Co., 180 
N.W. 982, 178 Wis. 156. 

Sf C.J. p 1S9 note 52. 

Belatloa established 
Wash.—^Rapp v. Ellis, 129 P.2d 545, 
14 Wash.2d 659. 

Caation against waste 

Owner engaging independent con¬ 
tractor to saw timber may caution 
contractor and his employees against 
waste without becoming liable for 
wages.—^Poss Bros. Lumber Co. v. 
Haynie, 139 S.E. 127, 37 Ga.App. 60. 

40. Vt.—^Boville ▼. Dalton Paper 
MUls, 85 A. 623, 86 Vt 305. 

38 G.J. p 189 note 58. 

41. Wis.—Hammond v. John H. 
Kaiser Lumber Co., 136 N.W. 486, 
149 Wis. 189. 

38 C.J. p 189 note 54 [ah 

42. IT.S,—Qodkin v- Monahan, Wis., 
83 F. 116, 27 C.C.A. 410. 

38 CJ. p 189 note 55. 

43. Me.—^Palmer v. Fogg, 35 Me. 
368, 58 AmD. 708. 

33 C.J. p 190 note 56. 

4 ^ Wash.—^Lee v. Willman, 230 P. 

148, 131 Wash. 279. 

38 C.J. p 190 note 57. 

Xacxease or rednetioa 

There is no right to an increase 
or reduction in the contract price 
unless the contract provides there¬ 
for in a certain contingency and 
such contingency occurs. 

Cal.—^Lane v. Feather Biver Lumber 
Co., 261 P. 838, 80 Cal.App. 402. 
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NC.—Western Carolina Lumber Co. 
V. Sturgill. 130 S.E. 845, 190 N.C. 
776. 

Wash.—^Lee v. Willman, 230 P. 148, 
131 Wash. 279. 

4& U.S,—Schultz V. Stack-Gibbs 

Lumber Co., Idaho, 229 F. 920, 144 
C.C.A. 202. 

38 C.J. p 190 note 57. 

46;, Mich.—Gates 'v. Detroit & M. 
R. Co.. Ill N.W. 101, 147 Mich. 
523. 

Two provisloBS 

Provision of logging contract that 
contractor shall push the work as 
fast as possible is to be given effect, 
as well as one providing for full 
performance by certain date.—De- 
war V. Taylor, 249 P. 773, 43 Idaho 
111 . 

Time not specified 

Cutting of timber for which con¬ 
tract provides no time must be 
within reasonable time.—^Springer v. 
Sullivan, 119 So. 851, 218 Ala. 645. 

47. Ala.—^Ashley v. Cathcart, 49 So. 
76, 159 Ala. 474. 

48 . Kiy.—G. F. Vanzant Lumber Co. 
V. Hopkins, 37 S.W.2d 37, 288 K3r. 
179. 

Ueas as not exonsing aoapezfoznu 
anee 

Where holder of deed of trust cov¬ 
ering timber land stated that he 
would not interfere with cutting of 
timber if money first obtained were 
applied to satisfaction of his olaim. 
and other lien creditors of owner of 
timber took no active steps to pre¬ 
vent cutting thereof, existence of 
such liens against timber land did 
not Justify defendant in refusing 
to carry out bis contract with plain¬ 
tiff to saw timber on such land — 
Sweeney v. Tabor, 191 S.E. 295. 118 
WVa. 591. 

49. U.S.—Schultz V. Stack-Gibbs 
Lumber Co., Idaho, 229 F. 920, 144 
r* n A ^09 

38 C J. p 190 note 57 [d]. 
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for work not done.®® However, a contract to do 
logging satisfactorily to the owner requires only 
reasonable performance a contract simply to cut 
timber within described boundaries is not one for 
personal services, so as to preclude the employment 
of assistants in the performance of the contract.®^ 
The owner may, by accepting logs without protest, 
waive tardy or defective performance by the con¬ 
tractor,®® and the contractor may, by accepting 
without protest monthly settlements at the contract 
rates, waive any right of rescission he may have.®^ 
The logger is entitled to recover the reasonable val¬ 
ue of extra work done by him at the request of the 
other party;®® and, where the owner has received 
the benefit of timber cut and hauled for him by 
the contractor, the contractor is entitled to recover 
for such cutting and hauling although the cutting 
was done by the contractor without justification aft¬ 
er notice to stop cutting®® or was of timber not 
belonging to the other contracting party.®^ 

The intent and effect of the owner*s order to the 
contractor to slop cutting timber under the contract 
must be ascertained from all the facts in the case.®® 
On a substantial breach by the owner, the contrac¬ 
tor may abandon the entire contract;®® but he is 
entitled to a reasonable time to determine his sub¬ 
sequent conduct;®® and, where the owner has by 
injunction wrongfully prevented performance by 
thq contractor, he may not demand that the con¬ 
tractor fulfill the contract after expiration of the 
time for performance.®^ The contractor may re¬ 
cover damages where the owner wrongfully pre¬ 
vented him, by injunction or notice to stop cutting 
timber, from performing the contract,®'2 but not 


where he abandoned the contract while he was in 
default.®® A new contract may supersede a prior 
contract and operate as a surrender by each party 
of any rights growing out of a breach.®^ 

Ownership of logs or timber. The parties to a 
particular contract for cutting timber may have no 
intention, as shown by the words of the entire in¬ 
strument, to convey the timber absolutely,®® and 
the contract may not vest either the legal title or 
the absolute power of disposition in the contractor.®® 
Under an ordinary contract of hiring to cut and 
deliver logs, where the logger has done all that he 
is required to do under the terms of the contract, 
possession and title to the logs pass to the party to 
whom the contract requires delivery;®*^ but where 
the clearing of lands is to be paid for by the tim¬ 
ber taken off the land, such timber when severed 
from the soil becomes die property of the party cut¬ 
ting it.®® 

Comprehensive contract A contract for the cut¬ 
ting of timber, the sawing thereof into lumber, 
and the marketing of the lumber may, when read 
in the light of all the surrounding circumstances 
and the usual conduct of lumbering operations, fair¬ 
ly disclose the intent of the parties that the title to 
the timber, when cut and sawed into lumber, should, 
with the right of possession, remain in the owner of 
the timber until he receives his stumpage.®® Par¬ 
ticular provisions of such a contract are waived by 
the owner where, with knowledge of nonperform¬ 
ance thereof, he fails to protest or to insist on per¬ 
formance and a third person is not guilty of 
conversion when, as agent of the contractor, he 
sells the lumber in accordance with the understand- 


50. Minn.—Owen v. J. Nells Lum¬ 
ber Co.. 145 N.W. 402, 125 Minn 
15. 

28 O.J. p 190 note 57 [bL 

51. Idaho—^Dewar t. Taylor, 249 P. 
773, 43 Idaho 111. 

Seasonable pexfoxmaace not shown 
For lox^ngr contractor to operate 
defective chute, causing logs to 3 ump 
out,^without taking steps to repair, 
IS not consistent with reasonabld 
performance, even though log owner 
constructed chute.—^Dewar v. Taylor, 
supra. 

52. Ky.—Swain v. Harmount & 
Woolf Tie Co., 11 S.W.2d 940. 226 
Ky. 533. 

53. N.T.—Pike v. Nash. 8 Abb.Dec. 
610, 1 Keyes 335. 

38 C.J. p 190 note 58. 

54. N.H.—White V. Brown Co., 139 
A 124, 85 N.H: 389. 

55. W.Va.—Cochran v Craig, 106 6- 

K. 633, 88 W.Va. 281. I 

28 C J. p 190 note 57 CeL ^ 


56. La.—Cloud V. Warner, 101 So. 
794, 157 La 14. 

57. La—^Bedsole v. Hill, Harris & 
Co, 2 LaApp. 366. 

58. Cal.—Crawford V. Pioneer Box 
& Lumber Co., 288 P. 694, 105 Cal. 
App. 760. 

69. Wash.—Campbell v. Hauser 
Lumber Co., 1265 P 468, 147 Wasn 
140. 

60. Wash.—Campbell v. Hauser 
Lumber Co., supra. 

61- Tex,—^People's Trust Co. v. Bi- 
ley, Civ.App, 300 S.W 142 

62. Cal.—Crawford v Pioneer Box 
& Lumber Co., 288 P 694, 105 Cal 
App. 760. 

Tex.—^People's Trust Co v. Riley, 
Civ.App., 300 S.W 142. 

Measure of damages for breach see 
infra S 33. 

63. La—S B. Anderson & Son v 
WTiiteman Contracting Co, 130 So. 
295, 167 La 785 
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64 Ky.—^Northeast Lumber Co v 
Hams, 83 S.W2d 33, 236 Ky. 361. 

65. Fla—Roux V. Houk, 133 So. 853, 
101 Fla. 64. 

68 . Ala—Cloud V Dean, 102 So 437, 
213 Ala 305 

67. US —^Hattiesburg Lumber Co v 
Herrick, Miss, 212 F. '83'4, 129 CC 
A. 288—^Noyes v Marlott, Alaska, 
166 F. 753, 84 C.'C.A. 409 

6 & Mo —^Brumley v- McCormack, 
App, 17 SW2d '597—^McAllister v 
Walker, 69 Mo App 49'6. 

69. U.S —^Rollins v. McDonald, C C 
ANH, 7 F2d 4'22 

Contract for. 

Sale of logs or lumber see infra § 
38 

Sawing and manufacturing of logs 
into lumber see infra § 37. 

TOi U S.—Rollins V. McDonald, su¬ 
pra. 
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mg and intent of the parties ;7i but he becomes lia¬ 
ble for money had and received where, with knowl¬ 
edge that the owner is entitled to payment of stump- 
age out of the proceeds of sales before deduction of 
operating expenses, he retains all the proceeds to 
reimburse himself for advances.'^^ Another con¬ 
tract of the same comprehensive character, but con¬ 
taining different provisions, may be construed to 
confer a power of sale coupled with an interest,73 
or to become an executed contract after the owmer 
has placed the contractor in possession with noth¬ 
ing remaining to be done by the owmer except to 
receive a specified per cent of the proceeds of 
sales,74 and in the latter case, the owner may not 
repudiate or terminate the contract, or prevent the 
contractor from proceeding with the work, except 
where the contractor defaults in performanceJ® 
The right of the holder of a mortgage securing per¬ 
formance of the contract to terminate the contract 
for failure of the contractor to pay for stumpage 
is modified by a provision in the mortgage requir¬ 
ing a certain number of days* notice.76 

§ 33. -Damages for Breach of Contract 

The excess of the contract price over the cost of 
performance Is the contractor’s measure of damages 
where he was prevented by the owner from performing; 
and the excess over the contract price which the own¬ 
er was compelled to pay for delivery is the owner’s 
measure of damages where the contractor failed to de¬ 
liver. 

Where one who has been hired to cut and deliver 
limber is prevented from performing the contract 
by the other party thereto, the measure of damages 
IS the difference between the cost of performing the 
contract and the contract price,77 that is, the loss 
of profits resulting from the breach.78 If the con¬ 
tractor has incurred all the expense of performing 


the entire contract, by having available sufficient 
equipment and men for a sufficient period of time, 
his measure of damages is the full contract price 
for that part of the contract which the other partj' 
prevented him from performing,79 Depreciation in 
the value of loading equipment by reason of the 
breach is not allowable as damages, it being of a 
consequential nature and too remote ;80 and only 
nominal damages may be assessed on an item as 
to which there is no evidence on which damage 
may be computed.®^ A statute setting forth prin¬ 
ciples to be followed by a county surveyor in mak¬ 
ing surveys has nothing to do w'ith the question of 

damages.33 

On breach of a contract by defendant to cut and 
deliver logs for a certain price, the measure of 
plaintiff’s damages is the amount he was compelled 
to pay in excess of the contract price to obtain de¬ 
livery of the logs which defendant had failed to 
deliver.®® The measure of damages for breach of 
a contract to cut, remove, and pay for all of the 
timber on certain land within a designated time is 
the difference betvreen the contract price and the 
market value of the timber left standing on the 
land at the time of the breach.®^ 

§ 34 . -Liability of Logger for Injuries 

to Land 

A logging company which Is rightfully and properly 
operating a railroad In removing timber Is not liable 
for damage caused by fire communicated by Its engine^ 
properly equipped and operated. 

Where a person sells standing timber to a log¬ 
ging company, giving it the right to construct a 
railroad to remove it, the company is not liable for 
damage caused by hre communicated by its eng^'nc, 
if properly equipped and operated.®® 


71. TTS—Rollins v. McDonald, su¬ 
pra 

72. U.S.—Rollins V. McDonald, su¬ 
pra. 

73. Ala.—Hunter-Benn & CJo. Com¬ 
pany V Bassett (Lumber Co, 1*39 
So. 3*48, 224 Ala. 215. 

74. Ala.—^Bassett Lumber Co. v. 
Hunter-Benn & Co. Company, 193 
So 175, 238 Ala 671. 

75. Ala—Bassett Lumber Co. v. 
Hunter-Benn & Co. Company, su¬ 
pra. 

76. Ala.—^Hunter-Benn & Co. Com¬ 
pany V Bassett Lumber Co, 139 So- 
348, 224 Ala. 215. 

77. Ky—Wilson-Biggs Co v. Wick¬ 
er. 291 S.W. 10, 218 Ky. 168. 

38 C J. p 190 note 62. 

Verdict bdUL not excessive 

Kv.—Wilson-Biggs Co. v. Wicker, 291 
>S.W. 10, 218 Ky. 166. 


7a Ark—^Boynton (Land & Lumber 
Co. V. Dye, 191 S.W. 13, 126 Ark, 
513. 

Ky.—Wilson-BIgrgrs Co. v. Wicker, 291 
S.W. 10. 216 Ky. 16«. 

CerfealiLty 

Logrglnff and lumbering; in their 
various phases, constitute a busi¬ 
ness which has been carried on so ex¬ 
tensively that the costs snd profits 
of any particular enterprise are no 
longer a matter of conjecture or 
speculation, but can be estimated 
with such certainty as to warrant 
the use of profits lost as a measure 
of damages—^Boynton Land & Lum¬ 
ber Co. V. Dye, 191 ew. 18, 126 Ark. 
513. 

Dednotlon, of costs from gross profits 
In estimating the profits, the cost 
to plaintiff of constructing roads for 
hauling which was a part of the ex¬ 
pense to be borne by him in perform¬ 
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ing the contract should be deducted 
from his gross profits.—^Boynton 
Land & Lumber Co. v. Dye, supra 
79- Or—^R B Davis Electric Co v. 

Hopkins. 64 P.2d 1«317. 155 Or. 610. 
80. Tex.—Southern Pine Lumber Co. 
V. King. Civ.APp, 142 S.W.2d 660, 
reversed on other grounds, 161 S. 
W 2d 483, 188 Tex. 473. 

61. Me.—Susi v. Diamond Match Co.,. 
158 A. 698, 131 Me. 487. 

88 . Mich.—^Holmes v. J. W. Wells 
Lumber Co., 264 N.W. 329, 274 
Mich. 166. 

83. HC—Heyser v. Gunter, 24 S.EL 
712, 118 N.a 964. 

84 Ark.—Stillwell v. Paekcke-Lei- 
cha Lumber Co, 84 S.W. 483, 76 
Ark. A32, 108 Am.S R. 42. 

85. N.C.—Simpson v Enfield Lum¬ 
ber Co., 42 S.E. 939. 131 N.C. 618. 
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§ 35. -Rights of Subsequent Purchasers 

A person purchasing logs with notice of a logging 
contract takes subject thereto. 

A purchaser of the logs, with notice of the terms 
of the logging contract, either actual®® or construc¬ 
tive,® ^ takes subject thereto. 

§ 36. -Actions 

In an action involving a contract for the cutting, 
hauling, or delivery of logs, plaint ff’s pleading must 
state a cause of action and support the judgment ren¬ 
dered for him; and he must sustain the burden resting 
on him of proving his case by a preponderance of the 
evidence. 

A suit to recover on a contract for hauling logs 
is not premature where it is not brought until after 
defendant has prevented further hauling by plain- 
tiif and a demand for payment has been made and 
refused.®® In such a suit, or one involving a con¬ 
tract for cutting or cutting and delivery of logs, the 
petition or complaint must state a cause of ac¬ 
tion ;®® and the issues are confined to those made by 
the pleadings.®® A subcontractor is not a proper 
party to an action for failure to supply logs.®i 


Set-off or recoupment In the absence of an ex¬ 
press agreement on the subject, the contractor is 
not liable for, and the owner may not set off or re¬ 
coup, the owner’s costs and expenses in defending 
unsuccessful labor lien suits brought by employees 
of the contractor,®® especially where the failure of 
the contractor to pay his employees was due to, 
or grew out of, the fault of the owner in not paying 
the contractor.®® 

Evidence. Plaintiff has the burden of proving 
his case ;®^ but where plaintiff sues on an oral con¬ 
tract alleged to have been substituted for a writ¬ 
ten contract, and defendant takes the position that 
the contract between the parties was a written con¬ 
tract modified by a verbal agreement, defendant has 
the burden of showing the modification.®® G>mpe- 
tent evidence having a material tendency to prove 
or disprove a matter in issue is admissible;®® but 
it is otherwise as to evidence which is irrelevant®*^ 
or immaterial.®® As to some matters, it is sufficient 
that a verdict or finding is supported by a prepon¬ 
derance of the evidence;®® but where the contrac¬ 
tor, under a contract covering cutting, manufac- 


86b Me.—Waterston v. Getcbell, 5 
Me. 435. 17 Am.D. 251. 

87. Wls.—Steele v. Schrlcker, 12 N. 
W. 396. 55 Wla. 134. 

88. Ark.—Cromer v. BCenry, 157 S. 
W.2d 507, 203 Ark. 497. 

89. AUL—^llbert v. Mitchell. 118 So. 
495. '22 Ala.App. 603. 

Bly.—Hibbard v. Browning; 86 S.W. 

2d 371, 237 Ky. 754. 
mAadlnfa ■uflioien'fe 

Ky.—Pulaski Stave Co v. Miller’s 
Creek Lumber Co.. 128 S.'W. 96, 138 
Ky. 872. 

38 C.J. p 191 note 74 [a]. 

90. Tez.—^Barber Lumber & Mfg: Co. 
V. Reeves, Civ.App. 40 IS.W.2d 248. 

Answer held defective 

Ey.—^Mowbray & Robinson Co. v. 

Kelley. 185 S.W. 1130. 170 Ky. 271. 
38 C J. IP 191 note 74 Eb]. 

91. Ark.—^Ford Hardwood Lumber 
Co. V. Clement, 135 S.W. 848, 97 
Ark. 522. 

92. Mich.—^Meyer v. Montgomery, 49 
N.W. 616, 187 Mich. 278. 

93. Mich.—^Meyer v. Montgomery, 
supra. 

94L Mich.—Holmes v. J. W. Wells 
Lumber Co., 264 N.W. 829, 274 
Mich. 166. 

Oosidltions 

CaL—Lane v. Feather River Lumber 
Co.. 251 P. 838, 80 CahApp. 402. 
Idaho.—Dewar v. Taylor, 249 P. 773. 
48 Idaho 111. 

Damages consisting of lost profits 
Ark—Graylirg Lumber Co. v. Hem¬ 
ingway, 187 S W. 837. 124 Ark. 354. 
88 C.J. p 191 note 75 [a] 


95. NC.—Russell v Boice Hardwood 
Co„ 156 S B. 492. 200 N.C. 210. 

93. Ala.—W. P, Brown & Sons Lum¬ 
ber Co. V. Rattray, 192 So 851. 238 
Ala. 406, 129 AL.R. 526—Springer 
V. Sullivan, 119 So. 851, 218 Ala. 
645. 

W.Va.—Workman v. Clear Fork Lum¬ 
ber Co.. 166 S E 14, 111 W.Va. 496. 
38 C.J. p 191 note 75 [b]. 

Svidenoe of amonut of timber held 
admissible 

Ky.—Wilson-Biggs Co. v. Wicker, 291 
S.W. 10. 218 Ky. 158. 

Mich—^Holmes v. J. W. Wells Lum¬ 
ber Co. 264 N.W. 829, 274 Mich 
166. 

Or.—Seabrook v. Foley Box Factory, 
259 P. 890, 122 Or. 511. 

38 C.J. p 191 note 75 £b]. 

97. Ky—Northeast Lumber Co. v. 
Hams, 295 S W. 455, •220 Ky. 454. 

Wash.—Olmstead v. Downie, 248 P 
3185, 140 Wash 129. 

38 C.J. p 191 note 76 [cj (2). 

98. Ala.—^Thornton v. Savage, 26 So. 
27. 120 Ala 449 

88 C.J. p 191 note 75 Ecj (1). 

99. Ky—^B’rymire v. Dutschke^ 298 
S.W. 983, 221 Ky. 3>69. 

Svldeace held snfBciant 

(1) To prove damages, and the ele¬ 
ments thereof, with reasonable cer¬ 
tainty. 

La—Sites V. Cruse, 131 So. 471, 15 
La.App. 265. 

Miss—Eastman Gardiner Hardwood 
Co. V. Hall, 102 So. 270, 157 Miss 
351. 

(2) To show breach of contract by 
defendant. 
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Gku—^Tompkins v. Hardison, 132 SE. 

244, 35 GaApp. 132. 

Ky.—Kentucky-Elkhom Coal Corpo¬ 
ration V BVance, ^78 S.W. 578, 212 
Ky. 273. 

La.—Sites v. Cruse, supra. 

Mmn.—^Puustinen v. Saari, 191 N.W. 
273, 154 Minn. 58. 

(3) To show terms of contract 
U.S.—Rollins V. McDonald, CC.AN. 
H., 7 F 2d 422. 

Ky.—Frymire v Dutschke, 298 S.W. 
983, 221 Ky 369. 

(4> To warrant or sustain verdict 
or Judgment for, or recovery by, 
plaintiff. 

:Ky—Northeast Lumber Co. v. Har- 
I ris, 33 SW2d 38, 236 Ky 851— 

I Frymire v. Dutschke, su*pra—Wil- 
son-Bigga Co. v. Wicker, 291 S.W. 
10, 218 Ey. 158. 

La.—Grandmougin v. Green, 135 So. 

259, 17 La.App. 49. 

Minn—^Puustinen v. Saan, 191 N.W. 
273, 154 Minn 58 

Miss —^May Bros. v. Doggett, 124 So. 
476, 155 Miss. 849. 

(5) To show other matters 
ITS—Rollins V. McDonald, C;C.A.N. 
H, 7 F.2d 42-2. 

Ga.—Tompkins v. Hardison, 132 S.E 
244, 55 GaApp. 132. 

N C.—^Western Carolina Lumber Co 
V. Sturgill. 130 S.E. 846, 190 N.C 
776. 

35 C.J. p 191 note 75 [d], Ee] (2)-(7). 
Bvidence held lasiiffleien.t 

(1) To show inability of plaintiff 
to carry out the contract.—^Elastman 
Gardiner Hardwood Co. v. Hall, 102 
So 270, 137 Miss. 35'4. 

(2) To show omission from eon- 
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ture, sale, and division of proceeds, is also handling 
timber from the lands of other persons, and he fails 
to keep and furnish a correct account of his receipts 
from sales of timber taken from the land of the 
owner in question, all reasonable doubts should be 
resolved against him.i 

Trial and judgment The contract is to be con¬ 
strued by the court but, where the case is tried 
before a jury, questions of fact are to be submitted 
to the jury for determination,^ provided the evi¬ 
dence bearing on such questions is sufficient for 
submission to the jury> Where the case is submit¬ 
ted to the jury, the court should give such, and only 
such, instructions as correctly state the law,® are 
warranted by the evidence,® and are not confusing 
or misleading.*^ 

Where plaintiff specially pleads the manner in 


which the contract was breached, judgment may 
not be rendered on some other theory of breadh of 
contract.® So also plaintiff may not recover dam¬ 
ages for defendant’s breach of contract where that 
item is not specified in the bill of particulars in an 
action to recover a balance due for labor performed 
under a logging contract® The judgment should 
stand where the manner in which the court arrived 
at its amount does substantial justice between the 
parties.^® 

§ 37. Sawing and Manufacturing Logs 

a. In general 

b. Damages for breadi of contract 

a. In Graeial 

General rules apply to the construction, operation. 


tract of provision for haulms: timber 
from certain land by mistake.—Wll- 
son-BisrSTs Co. V. Wl(^er, 291 S.W. 10, 
219 Ky. 158. 

(3) To show that condition arose 
entitling: plaintiff to extra compen¬ 
sation under contract for falling: log:s. 
—Lane v. Feather River Lumber Co., 
251 P. ‘938, 80 Cal.App 402. 

(4) To support verdict for plain¬ 
tiff.—^Dewar v. Taylor, 249 P. 773, 43 
Idaho 111. 

(6) To show other matters. 

La.—^White v. Grant Timber & Mfgr. 

Co., 109 So. 921. 161 La. 1117. 

Tex.—Southern Pine Lumber Co. v. 
Kingr, Civ.App., 142 S.'W’2d 660, re¬ 
versed on other grrounds, 161 SW. 
'2d 48<3, 138 Tex. 473—Barber Lum¬ 
ber & Mfg: Co V Reeves, Civ App., 
40 S.W2d 248. 

88 C J. 'p 191 note 75 [f]. 

1- Ky.—^Frymire v Dutscbke, 298 iS. 
W. 983, 221 Ky. 369. 

2. Ky.—^Mowbray & Robinson Lum¬ 
ber Co. V Deaton, 40 S.W.2d 278, 
239 Ky. 617. 

3- Mich —Holmes v. J. W. Wells 
Lumber Co.. 264 N.W. 329, 274 
Mich 166 

N.H.—Bechard v. Amey, 136 A. <370, 
82 H.H 462. 

Farttcnlar gnestloiui held fox Jnzy 

(1) Whether plaintiff was prevent¬ 
ed from cutting certain timber in¬ 
cluded in contract.—^Holmes v. J. W. 
Wells Lumber Co., 264 N.W. 329, 274 
Mich. 166. 

02) Whether lumber company's re¬ 
fusal to permit cutting: timber on 
particular section was substantial 
breach of loggring: contract, warrant¬ 
ing: plaintiff's refusal to continue per¬ 
formance —Campbell v. Hauser Lum¬ 
ber Co., 265 P. 468. 147 Wash. 140. 

(3) Whether contract was termi¬ 
nated by fulfillment or consent of 
parties, as authorized therein, before 

64 0.J.S.-47 


expiration of term.—Cloud v. Dean, 
102 So. 437, 212 Ala. 30*5. 

(4) Other questions.—Swain v. 
Harmount & Woolf Tie Co., 11 S.W 2d 
940, 226 Ky. 823—318 C.J p 191 note 
76 [a]. 

Fartleiilax question may ba one of 
law and fact, such as the question of 
just how far notice to stop cutting: 
timber had effect of withholding: or 
denying: access to lands.—Crawford 
V. Pioneer Box & Lumber Co., 288 P. 
694, 105 Cal App. 760. 

4. Ala.—Cloud V. Dean, 102 So. 437, 
212 Ala 305. 

Ky—^Mowbray & Robinson Lumber 
Co. V. Deaton, 40 S.W.2d 278, 239 
Ky. 617—Swain v. Harmount & 
Woolf Tie Co., 11 S.W.2d 940, 2f36 
Ky. 823—Wilson-Big:g:s Co. v. 

Wicker, 291 S.W. 10, 218 Ky. 158. 
Miss—Gravette v. Golden Saw Mill 
Trust, 154 So. 274, 170 Miss. 15. 
N.H—Bechard v. Amey, 136 A. 870, 
82 N.H. 462. 

Wash.—^Tigmer v Zosel 21 P.2d 239, 
172 Wash. 552—Campbell v. Hauser 
Lumber Co., 265 P. 468, 147 Wash. 

I 140. 

88 C J. P 161 note 7>6 £b]. 

Peremptory instxnotion or direction 
of ‘verdiflt 

(1) In a particular case, the evi¬ 
dence may authorize directed verdict 
for plaintiff.—Hulsey v. Chapman, 11 
S S!.2d 846, 63 Ga.App. 682. 

(2) The evidence may authorize the 
affirmative chargre for defendant with 
hsrpothesis that the jury believe the 
evidence.—Grief Bros. Cooperag:e 
Corporation v. Johnson, 19 So.2d 557, 
31 Ala.App. 5<52. 

(3) However, where the evidence 
is conflictmg. a peremptory instruc¬ 
tion for one of the parties should not 
be griven. 

Miss.—Herring: v. Edwards, 29 So. 
787. 
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Tex.—^Tumer-Cumminps Hardwood 

Co. V. Phillip A. Ryan Lumber Co, 
Civ.APP., 201 S.W. 4-31. 

(4) Furthermore, where there is 
any evidence to sustain plaintiff's 
case, a peremptory Instruction for de¬ 
fendant should not be ffiven.—^Free¬ 
born Coal & Coke Co. v. Phillips, 106 

S.W. 302, 8'2 Ky.L. 589. 

(5) Also, in such case, the court 
should not direct a verdict for plain¬ 
tiff limited to the amount admitted 
by defendant to be due.—O'Quinn v. 
Ross, 104 S.E. 645, 25 Ga.App. 727. 

Denial of partial nonsuit 
Or.—Seabrook v. Foley Box Factory, 
259 P. 890, 122 Or. 511. 

5. Ark.^Johnson v. Neeley, 206 S.W. 
653, 136 Ark. 357. 

Ky—Wilson-Biggs Co. v. Wicker, 291 
S.W. 10, 21« Ky. 158. 

Xastmotion. hM evroneoiu 
W.Va.—Redden v. Glade Creek Coal 
A Lumber Co., 141 IS E. i689, 105 W. 
Ya. 188. 

6. Ark.—Johnson V. Neeley, 206 SW. 
653, 136 Ark. 357. 

38 C.J. p 191 note 77 Eb]. 

7. Ark.—Grayling: Lumber Co. v. 
Hemingway, 194 B W. 508, 128 Ark. 
635. 

Wash.—Campbell v. Hauser Lumber 
Co, 265 P. 468, 147 Wash. 140. 

8 i Tex—^Barber Lumber A Mfgr. Co. 

V. Reeves, Civ.App., 40 S.W.2d 248. 

9 . Mich.—^Brooks v. Bellows, 146 N. 

W. 311, 179 Mich. 421. 

la La.—McNeese v. Ristom A Prld- 
sen, 182 So. 792, 16 LeuApp. 18. 
nndlagrs anpportlBgr Judgment 
The findlngrs in a particular case 
have been held not to show afilzm- 
atively thsf the facts necessary to 
support the judgment or decree ren¬ 
dered did not exist.—^Rapp v. Ellis, 
129 P.2d 545, 14 Wa8h.'2d 659. 
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and effect of contracts for the sawing and manufactur¬ 
ing of logs into lumber. 

General rules apply to the construction, operation, 
and effect of contracts for the sawing and manu¬ 
facturing of logs into lumber.il These rules ap¬ 
ply in respect of provisions for the furnishing of 
log^ to be sawed,^2 the methods and sufficiency of 
performance of the work contracted to be done in 
sawing and manufacturing the logs into lumber,^* 
the time for performing the work,i4 the liabilities 
of the respective parties to the contract for oper¬ 
ating or other expenses,provisions of the contract 
as to title during various stages of the sawing, 
delivery of the manufactured product,^^ the amount 
to be paid for the work done,is measurements as 
a basis for payment,time of pa3unent,®® and 
reservations in favor of the owner.^i 

Tardy or defective performance may be the sub¬ 
ject of waiver®® or estoppel,®® and a failure or re¬ 
fusal of one party to perform in accordance with 
the terms of the contract may relieve the other 
party from performing ;®4 but, in the absence of | 
waiver, estoppel, or sufficient excuse, there is an 
actionable breach of contract where a party fails 


or refuses to* pesrboim, within the time specified in 
the contract, thes oboligations imposed on him by the 
contract.25 Pa .rthoeraiore the contract may be 
breached by afiinnaative and deliberate acts, as by 
entering into a comtract with another person for 
manufacture duMragg the term of a contract grant¬ 
ing an exclusives ngght to manufacture,®® or by at¬ 
tempting to •enforceethe terms of a new contract 
■which has ne ver“ be ecn agreed to or entered into by 
the parties.27 

Although tZher “C iss no express agreement to that 
effect, the sa^esriis required to perform his part 
of the contract asing ordinary and reasonable 
skill, care, and • dsgeace to manufacture the lum¬ 
ber in a worZkmsaiiliiie manner;®® and where he is 
not doing so tlies ot zler party may, without becom¬ 
ing liable for- loost i pro fits, stop him from continu¬ 
ing to mamf act-ure defective lumber.®® A person 
sawing lumber vwthnout a stipulated price is enti¬ 
tled to the c nsW omaary, fair, and reasonable price 
for such senricei s;*® but, where there was a total 
failure to agr-ee on a price for sawing, an alleged 
contract is to o wapjuc and indefinite to support an 
action for br^eaclho if contract consisting of a fail- 


11. Me.—Wbidden v Belmore, 60 Me. 
357. 

38 C jr. p 191 note 81. 

Comprehensiye contracts covering’ 
cutting of timber, sawing thereof 
Into lumber, and sale of the lum¬ 
ber see 9 32. 

15. Me —Whidden v Belmore, supra. 
38 C.J. p 192 note 82. 

13. Ga—(EEill V. Harris, 75 S.l> 518, 
11 Ga.Ap!p. 858. 

38 C J. p 192 note 68. 

14. Ala.—Fletcher v. Preatwood, 88 
So. >847. 1'43 Ala. 174. 

38 C.J. p 192 note 84. 

16- Mich.—^Tompkins v. Gardner & 
Spry Co, 37 N.W. 43, 69 Miph 58. 

38 C J. p 192 note 85. 

16. Mich.—^Tompkins v. Gardner & 
Spry Co., supra. 

88 C.J p 192 note 86. 

17. Ky—^Asher v. Saylor, 128 S.W. 
71. 

38 C.J. p 192 note 87. 

18. Ky.—Wheeler-Holder Co. v, Rey¬ 
nolds, 130 8W. 803, 140 Ky. 17. 

36 C.J. P 19'2 note 88. 

19. Wis.—^Youngs V. Johnson. 51 N- 
W*. 1127, 82 Wis. 102. 

38 p.J. p 192 note 89. 

BUnunatloiL and sale of culls 
A provision in the contract that 
culls and oil grade staves and head¬ 
ings were not to be counted, and that 
any money derived firom. sale there¬ 
of should be divided equally between 
parties thereto, was construed to re¬ 
quire the division of the gross, and 


not the net, proceeds of sales — 
Staves Mfg Corporation v. Rober-t 
son, 128 S.W 2d 745, 278 Ky. 294 

80. Ky—Superior Coal Co. v. Hum 
yon. 210 S.W. 945, 1*84 Kir. 265. 

38 C.J. p 192 note 90 

21. Ky,—Coles v Morrlsozi, 261 fl. 

W 600, 202 Ky 834. 

38 C.J. p 192 note 91 

28. Ky—Fugate v Fields, 51 SVW. 

2d 257, 244 Ky 428. 

88 C.J. p 192 note 84 Cd]. 

83. Mich—Button v. Russell, '21 E?. 

W. 899, 55 Mich. 478. 

88 C.J. p 192 note 68 lb} (2>. 

24. Ala.—^Fletcher v. Prestwood, ^3 
So. 281, 150 Ala. 136. 

38 C J. p 198 note 1 [a], 

85. Ala—^metcher v. Prestwood, 38 
So. 847, 143 Ala. 174. 

W.Va^—Stephenson v Collins, 50 
489, 67 W.Va 851. 

XnsuflBLoieiEt ezouses 

(1) Nonperformance is not excusesd 
because one of the parties is preven’st- 
ed from performing his obligationas 
by rams which were to he natural!, y 
and reasonably expected-—Tasker w. 
Baugh, <58 S E 266, 124 aa 846. 

(2) It 18 no defense to an acbo n 
for breach of contract that changre 
in price of timber and finished proSl- 
uct had rendered the contract um- 
possible of performance, in the ab¬ 
sence of a showing that plaintisfl 
knew of such impossibility at tbue i 
time of making the contract—Run- 
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yormv Culver, 181 S.W. 640, 16'8 Ky. 
4S, IiRA.1917C 265. 

(S 3) Performance of a contract to 
mavt, certain amount of lumber, with 
as’.tpialation for liquidated damages 
for every day the mill should remain 
idlee because of neglect to furnish 
loffss, is not excused by failure to 
spcply logs until the amount stipu- 
lateed for damages equals the con- 
tiMDCt price.—^Bassett v. Child, 11 Ill. 
611.. 

vauiUness of refusal to perfoxu 

Im determining whether refusal to 
cvmy out terms of contract was such 
aanalerial breach as to ‘warrant re- 
sdssslon, willfulness of refusal was a 
piDHPBr matter for consideration, as 
the law is less inclined to require 
. mJuKiied party to perform and sue for 
»dBinaages if a breach is willful — 
Elp.-e V. Congdon, 20 N.W.'2d 722, 248 
""Wlss 85, rehearing denied 21 N.W.2d 
617, . 348 Wis 85. 

Ky.—Staves Mfg Corporation v. 
R.-obertson, 128 S W 2d 746, 278 Ky. 
1994, 

SSH. Wis —Illges V. Congdon, 20 N.W. 
!dQ722, 2 4 8 Wis. 8*5, rehearing de- 
nlfied 21 N.W 2d 647, '2418 Wis 85. 
Ogtliec party may xesolad in such 
ocaees—Illges r Congdon, supra. 

saa Tex.—^Preiss v. Edge, Civ.App., 
i7TS.W.2d 883 

S33CCJ. p 192 note '83 [aj, tb] (1). 

S Tex—^Preiss v. Edge, supra 

aa Gft-—^Stephenson v. Cooper, 171 
B.IE305, 47 Ga.App 696. 
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ure to furnish timber for sawing.*^ A contention 
that one party should have scaled the lumber after 
his suspicion was aroused, but did not do so, and 
therefore is in no position to complain about^ the 
other part 3 r’s scaling, is without merit where he 
was prevented from scaling by threats of the other 

party.32 

Actions. In an action involving a contract for 
the sawing and manufacture of logs into lumber, 
the petition must state a cause of action,38 and 
plaintiff has the burden of proving his case^^ by a 
preponderance of the evidence.35 Competent evi¬ 
dence having a material tendency to prove or dis¬ 
prove a matter in dispute is admissible,3 8 and, where 
the case is tried before a jury, questions of fact, 
as to which the evidence is conflicting, are to be 
determined by the jury®? under instructions by the 
court which cover and are applicable to the plead¬ 
ings® 3 and evidence.® 9 

b. Damages for Breach of Contract 

The profits which the sawyer lost by being prevented 
from performing are his measure of damages; and, un¬ 
less there are circumstances and knowledge thereof mak¬ 
ing him liable for special damages, the measure of dam¬ 
ages for the sawyer's breach of contract Is the excess 
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over the contract price of the cost of having the re¬ 
maining logs sawed. 

Unless he is himself in default,^® one who is pre¬ 
vented from manufacturing timber into lumber by 
the breach of the other party to the contract is 
entitled to recover as damages the difference be¬ 
tween the contract price of the work and what it 
would have actually cost him to perform the con¬ 
tract,^ i or, in other words, the profits which he 
would have realized from performance of the con¬ 
tract^® Proof of such profits must be made to 
authorize the recovery of more than nominal dam¬ 
ages.^® Damages are not recoverable on the the¬ 
ory that deprivation of prospective profits caused 
plaintiff to lose his sawmill in legal proceedings in¬ 
stituted against him by a stranger to the contract.**^ 

Generally,^® and in the absence of special cir¬ 
cumstances of which the contractor was informed,^® 
the measure of damages for the sawyer’s breach of 
contract is the difference between the agreed price 
and the cost of having the remaining logs sawed; 
and no more than nominal damages may be recov¬ 
ered where there is no evidence that the owner was 
compelled to pay more than the contract price for 
having the sawing done and no evidence of the 


31. Ga—North Georsria Lumber Co. 
V. Lawson, 150 SEI. 865, 40 GaApp. 
680 

32. Mo.—Baldwin v. Desgranges, 199 
SW.2d 358. 

33. Ga.—^Howard v. Parrish, 110 S.E 
319, 27 GaApp. 787. 

38 C.J, p 193 note 2 

34. La—Latimer v Pharr, App, 16 
So.2d 267 

38 C.J p 193 note 4 fa]. 

35. La —Latimer v Pharr, supra. 

Svld.exioe held, suffloient 

CD To justify or support verdict 
or recovery by plaintiff 
Ga.—Danville Lumber Co. v Mc¬ 
Arthur, 137 SB. 294, 36 GaApp. 
546 

Ky —Pugate v Pields, 61 S W 2d 257, 
244 Ky 428. j 

La—^Latimer v. Pharr, App., 16 So. 
2d 267. 

(2) To show, or sustain finding of 
defendant's breach of contract., 

Kv.—^Chaney v Stacy, 57 S.W 2d <530, 

217 Ky. 620. 

Or—Taylor v. Tnbb, 191 P. 1054, 97 
Or 611 

(3) To show that owner agreed to 
pay manufacturer cost incurred in 
hauling, and amount of such cost.— 
Staves Mfg Corporation v. Robert¬ 
son, 128 SW.2d 745, 278 Ky. 294. 

(4) To show other matters 

Ga—Stephenson v. Cooper, 171 e.B. 
305, 47 GaApp 695. 


Mo.—Baldwin v. Desgranges, 199 S. 
W.2d <353. 

88 C J p 193 note 6 [al 
Bvidence held InsuBlciant 
Ga—North Georgia Lumber Co. v. 
Lawson, 150 S.E. 865, 40 GaApp. 
580. 

Mo.—Baldwin v. Desgranges, 199 S. 
W2d 353 

98 C J. p 198 note 6 fb]. 

36. N.C—Bowman v. Blankenship, 
72 S.E. 994. 157 N.C 376. 

38 C.J p 193 note 3. 

Tiia.sint«gniia evldexica 

In an action for breach of a tim¬ 
ber sawing contract, the defense be¬ 
ing that plaintiff sawed nonmer- 
chantable timber, evidence as to the 
character of the lumber made for 
other persons by plaintiff was inad¬ 
missible—^McKinnon v. Porter. Tex. 
Civ.App.. 192 S.W 1112. 

37. Mo.—Roush V. Hussey Lumber 
Co, App., 27 S.W.2d 1088. 

Tex—^Prelss v. Edge, Civ App., 67 S. 
W.2d 883 

Bvldenoa held suActaat to take case 
to jury 

Pa—^Trumblower v. Woodey, h6 Pa. 
Super. 249. 

gg, Ga.— IJTottingham v. Nicholson, 
151 S.B. 533, 40 Ga.App. 754. 

XglLOXlllg ISSIIM 

In an action of claim and delivery 
for a sawmill, where the controversy 
was as to the amount due, under the 
contract, to which defendant was en- 
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titled as compensation for boards 
manufactured and delivered at des¬ 
ignated points, and for the cutting 
and backing of lumber for plaintiffs, 
it was improper to restrict his claim 
for compensation to boards manufac¬ 
tured.—Griggs v- Graves, 91 S.B. dlS, 
106 S.C. 431. 

39. Ga,—^Danville Lumber Co. v Mc¬ 
Arthur. 137 SB 394, 36 Ga,App. 
546. 

88 C.J. p 193 note 6 [b], [cl. 

40. Tex —^McKinnon v. Porter, Civ. 
App., 192 SW. 1112. 

38 C.J. p 193 note 94 

4L Ind—Dunn v. Johnson, 53 Ind. 

■54, 5 Am R. 177. 

88 C J. p 198 note 95. 

42. Mo.—^Phillips V. Todd, App., 180 
S.W. 1039. 

88 C.J. p 198 note 96 
Damages based oil prior profits 
Amount of damages recoverable 
should be based on such profits as 
were actually earned by the manu¬ 
facturer while operating under the 
contract.—Staves Mfg. Corporation v. 
Robertson, 128 S.W.2d 745, 278 Ky. 
294. 

43. Mo.—Phillips V. Todd, App., 180 
S.W. 1039. 

44. Mo.—^Phillips V. Todd, supra. 

46, Ky.—Hogg V. Bdley, 32 S.W.2d 
744. 236 Ky. 142. 

46. Ky.—Cavanaugh v. Klrkman. 262 
S.W. 944, 203 Ky. 541. 
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contractor’s knowledge of circumstances which 
would make him liable for special damages.^^ 
However, where the sawyer knew that the owner 
must, on penalty of forfeiture, remove the logs 
from the land within a certain time, and it is not 
shown that the owner could have removed the logs, 
or procured ano-ther person to saw them, at less 
expense than their value, the measure of damages 
on forfeiture caused by the sawyer's breach is the 
value of the unsawed logs.^* 

§ 38. Sales of Logs or Lumber 

a. In general 

b. Delivery, inspection, and acceptance 

or rejection 

c. Damages for breach of contract 

d. Actions 

a. In. General 

Logs or lumber may be the subject of a bill or con¬ 
tract of sale, which may be so worded and construed 
as not to pass title to the buyer until the performance 
of certain acts by the seller. 

Ties and sawed lumber, coming from timber al¬ 
ready cut, may, as personal property, be the sub¬ 
ject of ^ bill of sale.^3 If it comes within the 
terms of a statute requiring recording, a bill of sale 
affecting the ownership of marked logs is invalid 
unless recorded.50 General rules apply to the con¬ 
struction of contracts for the sale of logs and lum¬ 
ber,5^ as with respect to when title passes,and 
accordingly title will not be held to pass immedi¬ 
ately or before the performance of certain acts 
where the contract is of an executory nature and 
does not bind the purchaser to accept the logs or 
lumber and make payment therefor until such acts 
are performed.63 The purchaser may refuse to pay 
the price until liens on the lumber in excess of its 
value are released or he is indemnified against such 
claims;®^ and where the logs sold were, without 
the knowledge of either the seller or the purchaser, 
cut on government land the purchaser is entitled to 
an allowance on the contract price of the amount 


paid by him to the government in settlement of the 

trespass.55 

Comprehensive contracts covering cutting of tim¬ 
ber,* sawing into lumber, and sale of lumber arc 
discussed supra § 32. 

Mutuality. Even though, at the outset, the seller 
is not bound to furnish any logs and there is a 
want of mutuality, where he does furnish logs in ac¬ 
cordance with the contract, the contract becomes 
valid and binding and the seller is bound to com¬ 
ply fully therewith.^® 

Rescission or cancellation. The refusal of the 
buyer of logs to perform his part of the contract, 
unless the seller does more than the contract re¬ 
quires of him, authorizes the latter to rescind the 
contract.®^ Where the seller obtains an extension 
of time to comply with his contract to have logs 
ready for measurements, he waives the right to 
claim a cancellation of the contract for delay of 
the buyer in making payments on logs that were 
measured and branded.®® 

Modification or waiver. The receipt by a party 
of benefits from what he is bound to do by one part 
of the contract may not be regarded as any con- 
, sideration for a modification or waiver of another 
part of the contract;®® but the seller’s promise to 
do something which he was not obligated to do un¬ 
der the original agreement is sufficient considera¬ 
tion for the buyer's promise to pay an increased 
price.®® 

b. Delivery, Inspection, and Acceptance or Be- 
jection 

Logs should be delivered at the time and place spec¬ 
ified in the contract. An acceptance of part of the logs 
does not exclude the right to object that the contract 
Is not complied with as to the remainder. 

One who contracts to sell and deliver logs, in the 
absence of provisions to the contrary, is bound to 
furnish all necessary means to complete the de¬ 
livery;®! but where the parties have agreed that 


Vt. Ky. —OavanausTb. y. E^irkman, su¬ 
pra. 

«- Ky.— Hosts: v. Udley, 32 IS.W.2d 
744, <236 Ky. 142. 

49. Wyo.—Sarchet y, Boach, 168 P, 
2 d 185. 

sa Wis.—Cook y. Van Horne, 44 H. 

W. 767, 76 Wis. 620. 

3>8 C.J. p 196 note 82. 

61. Ark.—Kelsey & Fletcher y. 
Brown 9; Hackney, 264 S.W. 980, 
165 Ark. 618. 

Wyo.--43archet y. Boach, 168 P.2d 
1«5. 

88 C.J. p 194 note 10. 


Construction of contracts for the 
sale of personal property g'eneral- 
ly, see the C.jrs title Sales SS 70- 
'82, also i55 C.J. p 214 note 2-p 249 
note 82. 

62. Me—Bussell y. Clark, 91 A. 602, 
112 Me. 160. 

88 C.J. p 195 note 80. 

63. Me—^Bussell v. Clark, supra 
88 C.J. p 195 note 30 [a], [b]. 

64. Mich.—Saxton y. Krein, i64 N.W. 
868 , 107 Mich. 62. 

66 . Wis.—^Parish y. MePhee, 78 N. 

W. 421, 102 Wis. 241. 

63, Mich.—Shepherd 
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Products Co. y. Gorham Bros. Co, 
196 N.W. 86'3, 225 Mich 4-67. 

38 C J. p 19.3 note 9 [b]. 

57. Mich—^Diamond Lumber Co. y. 
Anderson. 184 N.W. 697, 216 Mich. 
71. 

68 . Ky —Collins y. Swan-Day Lum¬ 
ber Co. 164 S.W 813, 158 Ky. 231. 

69. Me.—Colbath v H. B. Stebbins 
Lumber Co., 144 A. 1, 127 Me 406. 

60. Me —^Savasre y. North Anson 
Mfsr. Co., 124 A, 721, 124 Me. 1. 

38 C J. p 198 note 9 [c]. 

61. Idaho.—^Huber y. Blackwell 


Hardwood 
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inspection of lumber sold shall be made by the 
buyer, and not by government inspectors, the seller 
is not required to proceed with performance of the 
contract in the face of the buyer’s insistence on 
governmental inspection and an offer of deliv¬ 
ery is not unavailing because some of the logs pre¬ 
pared for delivery do not comply with specifica¬ 
tions of the contract where there was a custom, 
either a general one of which the buyer had knowl¬ 
edge or one which was actually followed in prior 
dealings between the parties, that the buyer inspect 
the logs before tender of delivery and reject those 
not conforming to specifications, and the buyer did 
not follow the custom in the present instance.®^ 
A buyer who accepts or retains logs with knowl¬ 
edge that they came from certain lands is bound 
to pay therefor notwithstanding his mistaken be¬ 
lief that he owns the timber on such lands.®^ How¬ 
ever, the buyer may deduct from the contract price 
the amount of damages arising from unmerchantable 
condition of logs, notwithstanding he received the 
logs, where it was not practical at the time of de¬ 
livery to ascertain the extent of the damage, the 
buyer advised the seller that he would receive the 
logs and subsequently ascertain the amount of the 
damage, and the seller offered no objection.®® The 
acceptance of a portion of the logs does not neces¬ 
sarily preclude the right to object that logs subse¬ 
quently delivered do not comply with the contract®® 
in respect of size®"^ or quantity.®® 

Actual or constructive delivery. Since logs are 
property of a ponderous and bulky nature, actual 
delivery thereof is not indispensable. A construc¬ 
tive or symbolic delivery will be sufficient,®® and 
in such case the purchaser can reduce the property 
to actual possession subsequently.^® There is no 
constructive delivery where logs are so placed that 
they are inaccessible to the purchaser.^^ 


Time of delivery. Where a particular time is 
specified for delivery, the buyer is not obliged to 
accept logs tendered at a subsequent time;*^® and, 
where the contract is silent as to the time when the 
logs are to be delivered, the delivery must be with¬ 
in a reasonable time. 73 

Place of delivery. Ordinarily, where the contract 
requires delivery at a designated place, there can 
be no recovery of the price unless delivery is made 
at or near that place.74 Where lumber is delivered 
to the wrong place by a mistake of the seller or 
his agent and is destroyed by fire before acceptance 
by the buyer, the loss falls on the seller.^® So, 
where a contract requirement to deliver at a cer¬ 
tain place is absolute, the purchaser may recover 
back the price paid before delivery where no deliv¬ 
ery was made,7® although delivery was prevented 
by loss of the logs caused by a sudden freshet and 
without any negligence on the part of the seller.77 
The buyer’s acceptance of part of the logs at a 
place other than the one specified in the contract 
does not exclude his right to have the balance de¬ 
livered at the place named.7® 

c. Damages for Breach of Contract 

The measure of damages for the seller's failure to 
deliver Is the dffTerence between the co>ntract price and 
the price of other logs at the point of destination; and 
the measure of damages f6r the buyer's refusal to per¬ 
mit performance is the difference between the contract 
price and the reasonable cost of performance. 

Damages are recoverable for injury to logs re¬ 
sulting from exposure due to delay in delivery.79 
The measure of damages for breach of a contract 
to deliver at a designated place is the difference be¬ 
tween the contract price and the price of other logs 
at the point of destination, or, if none can be ob¬ 
tained there, the price of logs at the nearest point 
of transportation.®® The loss occasioned to the 


Lumber Oo., 148 P. 903, 27 IdaJio 
373. 

3IS C J. p 194 note 14. 

62. N.T —Estes V. Curtiss Aeroplane 
& Motor Corporation, 182 N Y.S. 25, 
191 AppDiv. 719, affirmed 134 N.E. 
576, 232 N.T. 572. 

63. Ala—H. Curjel & Co. v. Hallett 
Mfg. Co.. 78 So. 938, 19'8 Ala. 609. 

64. Ala.—^Allison Lumber Co. v. 
Robinson, 123 So. 15. 219 Ala. 644. 

65. Ark.—Cleveland - McKeon Lum¬ 
ber Co. V Hopson. 138 S.W. 823, 
97 Ark. 109. 

66 . NC.—Walker v. Cooper, >68 S.B. 
681. 150 N.C. 128. 

38 C.J. p 194 note 28. 

67. Mich.—Duplanty v Stokes. 61 N. 
W. 1015, 103 Mich. 630. 

38 C.J. p 195 note 28 [a] (2). 


6 a N,C—Walker v. Cooper, 68 SB. 

681, 150 N.C. 128. 

88 C.J. p 195 note 28 Ea] (8). 

69. Mass.—J ewett v. Warren, 12 
Mass. 800, 7 Am.D. 74. 

38 C.J. p 194 note 16. 

7a Okl—Nolan v. Grant County, 152 
P. 63, 51 Okl. 320. 

7L Wis.—^Hungerford v Winnebago 
Tug Boat & Transportation Co., 83 
Wis 803, 

88 C J. p 195 note IS. 

72. La.—Wall v. Ouachita Lumber 
Co, Ltd., 50 So. 769, 124 La 844. 

38 C.J. p 195 note 20. 

7 a Ky.—^Yellow Poplar Lumber Co, 
V. Stephens, 69 S.W. 715, 24 Ey.L. 
621. 

38 O.J. p 195 note 21. 
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74. Ky.—Eversole v. Wilson, 128 S. 
W. 1196, rehearing denied 125 S.W. 

Zlll. 

38 C.J. p 195 note 23. 

75. N.C.—^Bule v. Browne, 28 N.C. 
404. 

7a N.Y.—Bigler v. Hall. 54 N.Y. 
167. 

77. N.Y.—Bigler v. Hall, supra. 

7a Ark.—Grismore-BCyman Co. v. 
Blythe. 245 S.W. 10, 155 Ark. 609. 

7a Hy.—^Yellow Poplar Lumber Co. 
V. Stephens, 69 S.W. 715, 24 EyJL.. 
621. 

aa Or.—Williams v. Pacific Surety 
Co., 146 P. 147, 149 P. 624, 77 Or. 
210 . 

38 C.J. p 196 note 86. 
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buyer from his own consequent failure to supply 
lumber under a contract subsequently made with 
other persons does not fix the measure of damages, 
the first contract not having been made on the 
strength of the second.8i Although a contract for 
the sale of logs may provide for liquidated damages 
for failure to deliver within the time specified, the 
courts will not enforce a contract for forfeiture 
where doing so would constitute the allowance of a 

penalty.®^ 

Breach by buyer. A contract which requires plain¬ 
tiff to furnish, and defendant to pay for, not less than 
a specified quantity of logs each year is sufficiently 
certain for ascertainment of damages for defendant’s 
refusal to take logs.®® Where one who has agreed to 
purchase timber cut and delivered to him breaches 
the contract, the measure of damages for the refusal 
to permit performance is the difference between the 
contract price and the reasonable cost of perform¬ 
ance,®^ subject, however, to the usual defense that 
there is a market or that the logs have been sold 
on the market,®® and hence no damage has result¬ 
ed, or would result, if plaintiff availed himself of 
the market;®® and the party breaching the contract 
is not entitled to have deducted from this amount 
the value of the standing timber on the theory that 
the other party still owns the trees.®*^ It has been 
held that, where the contract price is the market 
price, the measure of damages is the difference be¬ 
tween the fair market value or price for the wood 
product at the place of delivery contracted for and 
the fair market value of the property in its con¬ 
dition at the time of breach.®® Recovery may be 
had at the contract price for the amount of logs de¬ 
livered up to the time of defendant’s breach.®® 

There can be no recovery for expenditures on 


logs cut, but not delivered, in addition to the dif¬ 
ference between the contract price and the reason¬ 
able cost of performing the contract.®® Also there 
may be no recovery for additional loss resulting 
from sawing lumber thicker than required where 
such sawing was done on the judgment of the sell¬ 
er’s manager before the contract was made.®i 

d. Actions 

General rules apply to actions relating to the sales 
of logs or lumber 

Where each party delays approximately the same 
length of time in asserting a claim against the oth¬ 
er, the claim of the seller, first asserted by recon- 
ventional demand in an action by the buyer, will 
not be rejected because of its staleness or laches 
in asserting it.®® In an action involving a contract 
for the sale of logs or lumber, it is not necessary to 
plead mere evidential matters.®® General rules ap¬ 
ply in respect of presumptions and burden of proof®^ 
and where logs were tendered to, and refused by, 
the buyer the seller has the burden of showing 
the quantity tendered;®® but, where the seller re¬ 
lies on the buyer’s receipt of logs and appropria¬ 
tion thereof to his own use, it is not necessary to 
determine whether the seller complied fully with 
the terms of ‘the contract in respect of delivery.®® 
Although the seller has an option to deliver logs 
instead of lumber, it is not incumbent on the buyer, 
in a suit for breach of contract by the seller, to 
offer any proof on the subject of the option, it be¬ 
ing sufficient for him to prove failure to furnish 
lumber,®^ and it is then incumbent on the seller 
to prove his defense that he availed himself of the 
option by tendering logs.®® General rules apply 
and govern in respect of the admissibility®® and the 


81. Mich.—^Wetmare v. Pattison, 8 
NW 67. 46 Mich. 439. 

88 . Ky.—^Daniel v Day Bros Lum¬ 
ber Co., 86 S.W. 1092, 27 Ky L. 650. 

83. Ark—Keovple v. National Waff* 
onstock Co. 149 S.W. 75. 104 Ark 
466. 

3*8 C.J. p 193 note 9 [a]. 

84. Ky —^Burleiffh v. Overton, 190 S. 
W. 472, 173 Ky 70. 

Wash.—^Huffhes v. Eastern R & 
Lumber Co., 161 P. 343, 93 Wash. 
558. 

85. Wai^.—^Huffhes v. Eastern R. & 
Lumber Co., supra. 

80. Wash.—^Huffhes v Eastern R. & 
Lumber Co., supra 

87. Ky.—^Burleiffh v. Overton, 190 S. 
W. 472, 173 Ky. 70. 

88. N.C.—^McCall V. Gloucester Lum¬ 
ber Co, 146 S.E. 579, 196 N.C. 597. 


89. Wash.—^Palmer v. Huston, 121 P 
452, 67 Wash. 210. 

90. Ky.—^Burleiffh v. Overton, 190 
S.W 472, 173 Ky 70 

91. Or.—^Lake County Pine Lumber 
Co. V. Underwood Lumber Co, 12 
P 2d 324, 140 Or. 19 

98. La—May v Fowler, App, 177 
So. 389. 

93. Tex—-Smith v. Smith, Civ.App., 
•264 S.W. 419. 

38 aJ. p 196 note 48 [aj. 

94. AoceptaiLoe aaid soallnff 

The buyer's acceptance and scaling 
of logs without objection raises the 
presumption that they are of the 
quality required by the contract, and 
he has the burden of overcoming the 
presumption—Cleveland - McLeon 
Lumber Co. v Hopson, 188 S.W. 823, 
97 Ark. 109. 


95. La—^May ▼. Fowler, App., 177 
So 389 

9ft Idaho.~Reynolds v Blackwell 
Lumber Co, 104 P.2d 19, 61 Idaho 
529. 

97, Ky—Hunter v. Wood, ’226 S W. 
347, 190 Ky. 44. 

9ft Ky—^Hunter v. Wood, supra. 

99. Mich —Shepherd Hardwood 
Products Co V Gorham Bros Co, 
196 NW 3'62, 225 Mich 457. 

38 C J p 196 note 51 
Evldenoe held admissible 
Me.—^McKenzie v Edwards, 33 A.2d 
412. 140 Me 33 

Or.—Lake County Pine Lumber Co v. 
Underwood Lumber Co, 12 P.2d 
324, 140 Or 19 

3>8 C.J. p 196 note 61 [aJ-CeJ. 
Evidence held properly excluded 
(1) Evidence proving admitted 
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weight and sufficienqrl of evidence, as well as in 
respect of questions of law and fact* In submit¬ 
ting the case to the jury, the court may and should 
give instructions which correctly state the law 
applicable to the pleadings* and evidence.* 

§ 39. Contracts and Reservations of Timber 
for Turpentine Purposes 

The right to use timber for turpentine purpoces may 
be granted by a lease which describee the subject mat- 
ter and is signed by the parties. 

Turpentine trees may be the subject of a lease.® 
An instrument granting the use of timber for tur¬ 
pentine purposes is a lease® and, in a sense,7 is a 
grant or conveyance;® but in at least one state it 
is regarded as granting only a license, and not as 
convejdng any title.® Under the provisions of the 
lease, the right to all the timber described for tur¬ 
pentine purposes may become vested on the exe¬ 
cution of the instrument^® 

The lease or other instrument is not operative or 
enforceable where it lacks a sufficient description 
of the subject matter,H and a provision therein rel¬ 


ative to cupping by one party is not binding on him 
where the paper is not signed by him but a lease 
reciting a consideration is not rendered void by the 
fact that the consideration named is not actually 
paid.i3 

Reservations for turpentine purposes. Where un¬ 
der a deed conveying the timber, but reserving all 
turpentine rights, the grantors surrendered the land 
to the grantees at certain periods for the purposes 
of the grant the right to turpentine continues until 
the grantees begin the cutting.!^ 

Assignment of lease. On an assignment of a 
turpentine lease, there is no implied warranty that 
the assignor has the right to co-nfer the privileges 
conferred by the original lease.^® 

Revocation^ rescission^ or forfeiture of lease, A 
duly acknowledged and recorded lease of land for 
turpentine purposes is not revoked by a subsequently 
executed deed of the land by the grantor.^® Where 
the lease contract is not a conveyance of an inter¬ 
est in land it cannot be forfeited for waste and, 
where a lease providing that work shall be corn- 


fact.—^Reynolds v Blackwell Lumber 
Co, 104 P2d 19, 61 Idalio 629. 

(2) Evidence which would only 
confuse jury.—^Maytown Lumber Co. 
V. Maytown Mill Co., 240 P. 9(y2, 136 
Wash. 634. 

1. Ark—^Beeson-Moore Stave Co. v. 

Brewer, 260 SW. SI'S, 16« Ark. 612. 
38 C J. p 197 note 6,2. 

Svldasoe heldl saffloieiLt 

(1) To warrant or sustain Juda- 
ment for plaintiff. 

Idaho—^Reynolds v. Blackwell Lum¬ 
ber Co , 104 P.2d 19, <61 Idaho 629 
NT—Morgran v. Doolittle, 16 N.T.S. 

2d 164, 268 AppDiv. 822. 

Wyo —Sarchet v. Roach, 163 P.2d 185. 

(2) To show amount of defend¬ 
ant's damagres from plaintiff's refusal 
to comply with terms of contract.— 
W. H. Morris Lumber Co v- Bar¬ 
ns, TexCivApp., 177 SW. 616. 

03) To show waiver of contract re¬ 
quirement as to place of delivery.— 
May V Fowler, LaApp., 177 'So. 389. 

(4) To show other matters—May 
V. Fowler, supra—38 C.J. p 197 note 
52 

2 . Wash—^Hosner v. Olympia Shin- 
grle Co. 222 P. 466, r28 Wash. 152. 

38 C.J p 197 note 63. 

Questions held for Jury 

(1) Whether lumber grraded as "red 
rot" should be included in determin- 
ingr excess, within provisions of con¬ 
tract — Colbath V. M. B. Stebbins 
Lumber Co., 144 A 1, 127 Me. 406 

(2) VIHiether parties construed con¬ 


tract for sale of lumber as covering: 
dry lumber only.—^Lake County Pine 
Lumber Co v. TJnderwood Lumber 
Co., 12 P.2d 324. 140 Or. 19. 

3. Ky.—^ETversole v. Wilson, 123 SW. 

1196, rehearing: denied 126 S.W. xiii. 
38 C.J. p 197 note 64 [b]. 

4 Wash.—^Ting:ley v. Falrhaven 

Land Co, 36 P. 1098, 9 Wash. 84. 
38 C.J. p 197 note '64 [a]. 

Znstzuotions htid not erroneous 
Or —^Lake County Pme Lumber Co. v. 
Underwood Lumber Co„ 12 P.2d 
324, 140 Or. 19. 

6. N.C.—Denton v. Strickland, 48 N. 
C. «1. 

36 C.J. p 953 note 43 [b]—38 C.J. p 
240 note 20. 

& Ala—^Irwin v. Bagg:ett, 164 So 
'745, 231 Ala. 324—^Burton v. Stever¬ 
son, 91 So. 74, *206 Ala. 6(X8. 
Ziandlord’s lien 

A lease of pine timber for turpen¬ 
tine purposes is a lease of land 
where, althoug:h it is not in the usu¬ 
al form of a lease of timber land 
for turpentine purposes. It particular¬ 
ly describes the land and omits no 
ng-hc granted in the usual form of 
lease; and the lessor has, under a 
general statute, a lien on naval stores 
produced from the trees and on oth¬ 
er property of the lessee usually kept 
on the leased premises.—Maddox Gro¬ 
cery Co. V St Joseph Land & De¬ 
velopment Qo., C.C.A.Fla., 24 F.2d 295. 

I 

7. Ala—^Burton v. Stevenson, 91 So 
74, 206 Ala." 508. 
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Lease is eonveysatee wlthiiL sneaninf 
of xaooxdlngr act 

Ala.—^Milliken v Faulk, 20 So. 694, 
111 Ala 638 

& Fla—Gibson v. Longino, 149 So. 
692, 111 Fla. 5-33. 

9. Ga—Shaw v. Musgrove, 166 S.B. 
196, 175 Ga 806—^Treisch v. Doster. 
156 S.B. 231, 171 Ga. 525—Lott v. 
Denton, 91 S.B. 112, 146 Ga. 112. 

10. Fla,—'Florida Ass'n v. (Stevens, 
56 So. 981, 61 Fla. 598. 

11- Ga—Bragdon v. Williams, 126 
SB. 64, 159 Ga. 180. 

Timber eoqploltalble after first seasoit 
The contract does not create any 
legally enforceable rights as to the 
exploitation of timber for turpen¬ 
tine purposes after the first season, 
where the amount of timber to be ex¬ 
ploited after the first season is not 
determined by the contrajct but is 
left to be fixed in the future.—Spivey 
V Saner-Ragley Lumber Co., Tex. 
Com.App., 284 S.W. 210. 

12. Ga—Bragdon v. Williams, 125 
S B. <64, 159 Ga, 180. 

13. Ga,—Kirkland v. Odum, 118 S.E. 
706, 156 Ga. 131. 

14. Fla—Wefel v. Williams, 50 So. 
679, 58 Fla. 638. 

38 C J p 240 note 22. 

15. Ga.—Johnson v. Curry, 68 S.B. 
.*298, 134 Ga, 583. 

13. Fla,—Richbourg v. Rose, 44 So. 
69, 53 Fla, 173, 126 Am S.R 1061, 
12 AnmCas. 274. 

17- Ga,—^Treisch v. Doster, 156 S.B. 
231, 171 Ga. 625. 
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menced on a certain date does not provide for a 
forfeiture for failure to begin work on the day 
named, such failure does not work a forfeiture of 
all rights on the part of the lessee.^® 

Where payment of the purchase price is not made 
a condition precedent to the exercise of the rights 
conferred by the lease, such failure does not entitle 
the lessor to rescind the lease.^9 On abandonment 
of the premises by the tenant before the expiration 
of the term, the landlord has a right to refuse to 
accept surrender of the term and hold the tenant 
to the lease.2® In such case a reletting of the prem¬ 
ises by the landlord to another person is not an 
acceptance of surrender, a rescission, or an evic¬ 
tion of the tenant and the tenant is liable to the 
landlord for the difference between the amount 
agreed to be paid by the tenant and that received 
from the reletting of the premises.^^ Where the 
lessor’s grantee has entered into possession of the 
leased timberland without complying with provi¬ 
sions for rescission of the lease, and has worked 
the timber in violation of the lease, the lessee may 
be granted an injunction against continuance of 
working of timber by the grantee^a and may also 
be awarded damages for products removed from 
the timber by the grantee.^^ 

Time for commencement and completion of work. 
In the absence of a time limit in the contract, the 
law gives the lessee a reasonable time in which to 
exercise his rights under the lease.25 The law 
implies that the work must be commenced within 
a reasonable time,2® notwithstanding a provision 
that the lessee may enter on the work when he so 
desires.27 So also, if the time within which the 
work must be completed is not fixed by the instru¬ 


ment, the law implies that it must be completed 
within a reasonable time.^8 Express and unam¬ 
biguous provisions in the contract as to the time 
for commencing29 and completing^O the work are 
accorded effect; and, where the contract is am¬ 
biguous in respect of its duration, a practical con¬ 
struction by the parties may be adopted by the 
court.3i The time originally fixed for completion 
of the work may be extended by subsequent agree- 
ment.3^ 

Methods of work. Where a lease or grant of the 
right to extract turpentine from trees obligates the 
lessee to use "reasonable precaution” to protect the 
standing timber, but is silent as to the method to 
be pursued, the working of the timber must be done 
according to the generally accepted method,®® and 
such timber loss as results from that character of 
action is not chargeable to the lessee ;®4 but he is 
liable to the lessor for any negligent, destructive 
methods abusive of the right.®® 

Removal of away-going crop, A lessee of tur¬ 
pentine trees has, even after the expiration of his 
lease, the right of entry to remove the away-going 
crops which he has produced by his labor, provided 
he does so within a reasonable time.®® 

On breaches of stipulations of the lease by one 
of the parties, the other is entitled to recover such 
ckunages as are reasonably to be supposed to have 
been contemplated by the parties when the lease was 
made.®7 In actions for breach of agreements of 
this character general rules govern in respect of 
pleadings®® and evidence.®® Injunction has been 
held a proper remedy to prevent threatened injury 
for breach of contract in performing the work.^® 


ISi Ga.—^Florida Yellow Pine Co. v. 
Flint River Naval Stores Co., 78 
SK 901, 140 Ga. 328. 

38 G.J. p 240 note 25. 

19a Ga.—Kirkland v. Odum* 118 S. 
K. 706, 156 Ga. 131. 

90. Ga—^Treisch v Doster, 6 S K.2d 
128, 61 Ga.App. 292. 

21 . Ga.—^Treisch v. Doster, supra. 

22 . Ga.—^Treisch v. Doster, supra. 

98. Fla.—Waits V. Orange Creek 
Turpentine Corporation, 166 So 449, 
1*28 Fla. 31. 

24L Fla.—Waits v. , Orange Creek 
Turpentine Corporation, supra. 

25. Ga.—Cherry 'Lake Turpentine Go. 
V. Lanier Armstrong Co., 7i3 S.E. 
•610, 10 Ga.App. 839. 

28. Fla.—Dowling Park Naval 
•Stores <So. v. Houdk, 59 So. 962, 64 
Fla. 242. 


27. Ga.—^Lott v. Denton, 91 S H. 112, 
146 Ga 363. 

2B, Ga.—^Kirkland v Odum, 118 S.E. 
706, 156 Ga. 131. 

29. Ga.—Shaw v Musgrove, 166 S. 
E. 196, 175 Ga. 806 

sa Ga.—Shaw v. Musgrove, supra. 
Xisases ezeoutad slmultaneonsly 
Where leases of timber land, for 
turpentine purposes, for four and 
three years, respectively, were exe¬ 
cuted simultaneously, the latter to 
begin on expiration of the former, 
effect of the transaction was execu¬ 
tion of lease tor seven years.— 
Treisch v. Doster, 6 SE.2d 128, 61 
GeuApp. 292. 

81. Ala.—^Irwin v. Baggett, 164 So. 
745, 231 Ala. 324 

82. Fla,—^Brown v. Beckwith, 68 So. 
642, 60 Fla, 810. 

38 C.J. p 240 note 32. 
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88 . Ala—^Burton v. Steverson, 91 
So. 74, 205 Ala. 508. 

84. Ala,—^Burton v. Steverson, su¬ 
pra, 

38. Ala,—^Burton v. Steverson. su¬ 
pra. 

88. N.C.—Lewis V. McNatt, 65 N.C. 
63. 

37. La—^Lee Lumber Co. v. Union 
Naval Stores Co., 77 So. 131, 142 
La, 602. 

38. Tex —Spivey v. Saner-Ragley 
Lumber Co., Com.App., 284 SW. 
210 

38 C.J. p 240 note 86. 

39. Tex.—Saner-Ragley Lumber Co. 
V Spivey, Civ.App. 255 SW. 193, 
modified on other grounds Spivey 
V. Saner-Ragley Lumber Co., Com. 
App., 255 SW 193. 

38 C.J p 240 note 36 [a]. 

^ Ga—^Treisch v. Doster, 166 S.E. 
231, 171 Ga. 625. 
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§ 40. In General 

In the absence of a statute or provision In the con¬ 
tract governing the mode of measurement, logs or tim¬ 
ber should be measured according to the standard ordi¬ 
narily prevailing. 

In some states, where there is no contract provi¬ 
sion as to the mode of measurement, the statutory 
rule of measurement applies.^! In the absence of 
a statute or provision in the contract governing 
the mode of measurement, logs or timber should be 
measured according to the standard ordinarily pre- 
vailing.^2 One of the customary,^^ or statutoiy^^ 
rules is called the “Doyle” rule. This rule pro¬ 
vides a formula for computing the board measure 
of a log from its dimensions.^5 jt has been held that 
the “Doyle” rule has nothing to do with the place 
or manner of measuring the diameter.^ 6 However, 
under a rule called “Scribner’s” rule, the true di¬ 
ameter for measuring purposes is found by taking 
the diameter of each end of the log and dividing 
the sum of the two diameters by two.^*^ In any case, 
in applying the “Doyle” rule or any similar formula, 
it is equitable and proper to use the mean diameter,^* 
at least in the case of long timber.^® 

Timber for foreign market. Where parties agree 
to furnish logs or timber suitable for a market 


named, the measurement should be made according 
to the standard of such market, and not according to 
the mode prevailing at the home market.^® 

Preparation of ‘^volume tables/* It has been stat¬ 
ed that “volume tables” are prepared by measuring 
and computing the “volume” of a large number of 
felled trees, and ascertaining the average “volume” 
of trees of given diameters of the average height 
of those measured.®^ 

§ 41. Agreements as to Measurement 

a. In general 

b. Condusiveness of scale 
a. In Gkneial 

Contracts which provide the mode of scaling or meas¬ 
uring logs or lumber are valid and will be enforced ac¬ 
cording to their te^s when supported by legal con¬ 
sideration, notwithstanding deviations from a statutory 
rule of measurement. 

Contracts which provide the mode of scaling or 
measuring logs or lumber are valid,®® and will be 
enforced according to their terms,®® when support¬ 
ed by legal consideration,®^ notwithstanding devia¬ 
tions from a statutory rule for measurement.®® 
Where there has been a compliance with the re- 


41. L,a.—Warren v Frost-Johnson 
Lumber Co, 8 LaApp. 373. 

N.H.—Rogers V. Allen, 47 N.H. 629. 
88 C J. p 197 note 67. 

42. N.C.—^Bradshaw v. Hilton Lum¬ 
ber Co, 90 S.F. 146, 172 NC. 219. 

38 C.J p 197 note 68. 

43^ N.Y.—Dunleyle v. Spangenberg, 
121 N.Y.S. 299. 66 Misc. 354. 

44. L8U—^Taft V. Brown, 84 So. 166, 
146 La. 879. 

45. La.—Peter v. Owl Bayou Cy¬ 
press Co., 69 So. 840, 137 La 1067. 
The formula is to deduct four 

inches from the diameter of the log, 
as an allowance for slab, sguare one 
quarter of the remainder, and mul¬ 
tiply the result by the length of the 
log in feet. 

Ill.—^Morrison v. Plckrell Walnut 
Co., 199 I11.APP. 176. 

La.—Taft v. Brown, 84 So 166, 146 
La. 877. 

46. La,—^Peter v. Owl Bayou Cy¬ 
press Co.. 69 So. 840, 137 La. 1067. 

19 C.J. p 597 note 12 [a]. 

47. La.—^Des Allemands Lumber Co. 
V. Morgan City Timber Co., 41 So. 
332, 117 La 1. 

4a La.—-Pitre v. C. R. Short Lum¬ 
ber Co, 1 LaApp. 367. 

49. La—^Interstate Trust & Bank¬ 


ing Co. y. Picard, 85 So. 65, 147 La 
480. 

38 C J p 197 note 57 Ea] (5). 

Xa dstenalning tXie hoard measure 
of short timber or saw logs, the di¬ 
ameter must be measured at the 
small end because the quantity of 
lumber that can be sawed the full 
length of the log is controlled by 
the diameter at the small end.— 
Peter v Owl Bayou Cypress Co, 69 

50. 840, 137 La 1067. 

sa Mich.—Menck y. McNally, 26 
Mich. 374. 

51. Minn.—State y. Horr, 303 N.W. 
979, 163 Mma 141. 

52. U.S.^Schenk & McDonald y. 
Worthen Lumber Mills, Alaska 
255 F. 653. 167 C.CA. 38. 

La—Bulkley y. Whited. 37 So. 6, US 
La 396. 

53. Cal.—Kinkle y. Fruit Growers 
Supply Co., 146 P.2d 8, 63 Cal.App. 
2d 102. 

Fla—Hackney y. Bnslee, 189 So. 825, 
188 Fla 475. 

38 G.J. p 198 note 62. 

Tasted right 

Where a contract for sale of 
standing timber proyides the man¬ 
ner in which the quantity should be 
determined, each party has a vested 
right to have it deternuned in that 
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manner, and a court is without au¬ 
thority to make such determination, 
or to have it made otherwise, and 
can only decree specific performance 
of the contract in that respect — 
Luedlnghaus Lumber Co. v. Lued- 
Inghaus, C.CiLWash., 299 F. 111. 
Contract not revocable 

A contract by parties, providing 
for appraisers to determine only 
quantity of timber removed, has 
been held to be a contract for ap¬ 
praisement and hot arbitration, and 
hence not revocable, so that plain- 
tilTs appraiser could complete cruise 
of timber land, where defendants re¬ 
fused to proceed after discharge of 
their appraiser.—Wagner v. Peshas- 
tin Lumber Co., 270 P. 1082, 149 
Wash. 328. 

Sdeotion of legal surveyor 

A contract authorizing one of the 
parties to select a surveyor contem¬ 
plates that one is to be selected wno 
can make a legal survey.—^Nutter v. 
Bailey. 82 Me. 504. 

64. VL—^Hunter y. Felton, 17 A. 

739, Cl Vt 369. 

38 C.J. p 193 note 63. 

55. La.—Bulkley y. Whited. 87 So. 

5, 113 La. 396. 

Contract authorising use of any 
one of S(pproved scaling rales au¬ 
thorizes use of an approved rule oth¬ 
er than standard rule prescribed by 
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quirements of the contract as to scaling or meas¬ 
urement, the result reached is binding on the par- 
ties.5^ It has been held that this is true even though 
the method agreed on is in some respects errone¬ 
ous,5' although there is also authority to the 
contrary.58 "^qiere the contract provides for scal¬ 
ing according to the standard rules in general use, 
it has been held that the contract will be governed 
by the scale in use at the time of the scaling, and 
not at the time of the contract,®® and that, where 
the contract provides for the delivery of lumber at 
specified rates per thousand feet, it will be con¬ 
strued as providing for board measure, and not for 
log measure but as to this last proposition there 
is also contrary authority.®^ 

Failure to comply with contract. There can be 
no recovery on the contract by the party on whom 
the duty of scaling rests unless the scaling is done 
in accordance with the requirements of the con- 
tract,®^ although his default will not prevent a re¬ 
covery by the other party to the contract on the 
basis of liie mode of measurement prescribed by the 
contract.®® If the party required to cause a scale 
to be made does not do so he cannot object to the 
failure to scale®^ or to evidence of a scale made on 
behalf of the other party.®® The right to object 
on the ground that the scaling is not correctly done 
in accordance with the contract requirements is one 
which may be waived.®® 

Cost of scaling. Where the parties agree that 
the expense of scaling shall be divided between 
them, the scaler’s board is to be included where 
board is stipulated for as a part of the scaler’s com¬ 
pensation, but otherwise the scaler's board is not 
included.®^ Where one of the parties to a timber 
contract, dissatisfied with the scale, agrees to pay 
the entire cost of ‘a rescale, if the rescale differs 


from the original scale by less than a certain 
amount, and by mutual agreement the rescale is 
abandoned after expenses have been incurred, the 
party demanding the rescale has been held to be li¬ 
able for such expense.®® 

Warranty of scale. Where logs are sold accord¬ 
ing to a scale already made by one employed by 
the seller, there is an implied warranty that the 
scaler is competent and the scale honestly made, 
unless it clearly appears that the buyer assumed 
that risk.®® 

Use of assistants. The scaler authorized to make 
a scale may be authorized to employ assistants.*^® 
When so authorized, the data obtained by his as¬ 
sistants in their measurements and scale of the logs 
or lumber, and the entries and memoranda thereof 
made by them, acting under his direction, and in¬ 
spected, corrected, and adopted by him, may be 
used by the scaler in the determination of the quan¬ 
tity of logs or lumber scaled^i Before a head scal¬ 
er can accept the report of an assistant, however, 
he must have more knowledge of such assistant’s 
work than would be conveyed by a report submitted 
by another who is a stranger to the operation.^® 

■ b. Gonclusiveness of Scale 

In the absence of an express provision as to the ef¬ 
fect to be given the scale of one agreed on^ by the par¬ 
ties, It has been held that the scale of such person is 
conclusive in the absence of fraud, although other au¬ 
thorities have given his scale a more limited effect, al¬ 
lowing impeachment on the ground of mistake, preju¬ 
dice, or neglect. 

While it is competent for the parties to place lim¬ 
itations on the powers of those mutually agreed on 
by them to scale or measure timber,^® where the 
contract expressly provides that the scale of one 
agreed on to scale logs and lumber shall be final and 
conclusive on the parties, the scale made by such 


statute.—^Hackney v. Elnslee, 189 Po. 
825, 138 Fla. 475. 

56. Mich.—^Busch v. Eilborne, 40 
Mich. 297. 

Wxs.—^Loree v. Webster Mfgr. Co„ 
114 N.W. 449, 134 Wis 173. 

57. Me.—^HeaJd v. Cooper, 8 Me. 32. 

58. W.Va—^Browningr v. D. B. Hew¬ 
itt Lumber Co., 107 S E. 413, 88 W. 
Va. 326. 

38 O.J. p 198 note 71. 

59. Mich.—^Hackley v. Headley, 6 
N.W. 511. 45 Mich. 569. 

60. Ind.—Dutch v. Anderson, 75 
Ind. 85. 

61. Mich.—Hopkins v. Sanford, 2 N. 
W. 89, 41 Mich. 243. 

68 . Or.—Cody Lumber Ca t. Coach, 
146 P. 973, 76 Or. 106. j 

88 aJ. p 198 note 72. 


. 63. Cal.—^Einkle v. Fruit Growers 
Supply Co.. 146 P2d 8, 63 Cal. 
App 2d 102 

Beoovery on. basis of scale made 
by competent persons under plain¬ 
tiffs direction has been permitted — 
Grice V. Noble, 26 N.W. 688, 59 Mich. 
516 

64. Minn.—Gaslin ▼. Pinney, 24 
Minn. 322. 

65. Mich.—Grice v. Noble, 26 N.W. 
688 , 59 Mich. 515 

66 . La —^Edwards v. Cowan Kerr 
Lumber Co., 96 So 800. 168 La 
335. 

38 C J. p 199 note 77. 

67- Mich —Hackley v. Headley, 8 
NW. 611, 45 Mich. 569. 

68 . Tex.—^Bering Mfg. Co. v. W. T. 
Carter & Bro., Com.App, 272 S.W. 
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1105, rehearing denied 27'5 S.W. 

XIV. 

69. Mich—Ortman v. Green, 26 
Mich 209 

70. Me.—^Manufacturers* Nat. Bank 
V Hollingsworth & Whitney Co, 
76 A 880, 106 Me 326. 

71. Me—^Brannen v. Atlas Plywood 
Corporation, 153 A 18'6, 130 Me. 
16—Manufacturers’ Nat. Bank v. 
Hollingsworth & Whitney Co, 76 
A 8180. 106 Me. 326. 

78. Me—^Brannen y. Atlas Plywood 
Corporation. 153 A 186. 130 Me. 
15. 

73. Cal —Kinkle v. Fruit Growers 
Supply Co, 146 P.2d 8, 63 Cal App. 
2 d 102 

38 C.J. p 199 note 80, 
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person is conclusive on the parties to the contract 
unless some legal ground of relief is estahlished,^^ 
such as that it was fraudulent^® or grossly inaccu¬ 
rate,^® even though the person agreed on to do the 
scaling is the state surveyor whose scale bill is 
by statute made only prima facie evidence of the 
facts therein stated.^^ In the absence of an express 
provision as to the effect to be given the scale of 
one agreed on by the parties, it has been held that 
the scale of such person is conclusive in the absence 
of fraud^® or of fraud or bad faith.^® Other au¬ 
thorities, however, have given the rqport of the 
scaler agreed on by the parties a more limited ef¬ 
fect.®® Thus it has been held that, unless a stat¬ 
ute expressly so provides, the scale of the person 
agreed on is not conclusive, but is only prima fade 
evidence of its correctness,®^ and that fraud or bad 
faith are not the only grounds of impeachment,®® 
but that mistake,®® at least mathematical®® or 
gross®® mistake, prejudice, or neglect,®® as well as 
fraud, affords grounds of impeachment. In any 
case, the scale is not conclusive as to matters ex¬ 
pressly withdrawn the contract from the judg¬ 


ment of the scaler,®^ or unless made as provided for 
in the contract®® If the surveyor scales only a 
part and estimates the balance, it has been held that 
the scale is conclusive as to the part actually meas¬ 
ured,®® but it is not conclusive as to the part esti¬ 
mated.®® 

§ 42. Public Inspectors or Surveyors 

a. In general 

b. Necessity for inspection or survey 

c. Liability of inspector or scaler 

a. In General 

The rights, powers, and duties of lumber Inspeelors 
or surveyors are mainly statutory, and the validity of 
statutes creating such olffee has been uniformly upheld. 

The validity of statutes establishing the ofBce of 
lumber surv^ror or inspector has been unifoimly 
upheld.®^ The manner of appointment,®® term of 
office,®® fees,®^ and powers and duties®® of such 
surveyors or inspectors are governed mainly by the 
terms of the statutes creating the office and other 
related statutes. 


74. N.H.—^Bechard v. Amey, 186 A. 
870, 82 N.H. 462. 

Seals of CBS of pavtAsa 
A provision in the contract that 
the scale made hy one of the par¬ 
ties shall be blndinsr on both parties 
IS valid and enforceable 
La—^Anderson Lumber Go. v Bobln- 
Bon, 6 LaApp. 460 

XH—^Bechard v. Amey, 136 A. 870, 
82 NH. 462. 

75. Minn—^Boyle v. Musser-Sauntry 
Land Loagin; & Mfg. Co., 79 N. 
W. 659. 77 Minn. 206. 

38 O.J p 199 note 82. 

76. Minn—^Boyle v. Musser-Sauntry 
Land, Logging & Mfg. Co, 79 N. 
W. 659, 77 Minn. 206—Leighton 
V. Grant, 20 Minn. 346. 

77- Minn.—^Leighton v. Grant, su¬ 
pra 

38 C J P 199 note 84. 

78. Cal —^Bullock v. Consumers’ 
Lumber Co, 81 P. 367, 8 CaLUn- 
repCas 609 

La.—^Usrey Lumber Co v. Huie- 
Hodge Lumber Co, 65 So. 627. 186 
La 511. 

60 fetlameB.ts based on the sosle 
by one agreed on by the par¬ 
ties are binding in the absence of 
fraud—Strother v. McMullen Lum¬ 
ber Co., 86 S.W 660, 110 MoA.pp. 
562 

79. Tex —Cudlipp V. C. R- Cum¬ 
mings Bxport Co., Giv.App., 149 
S.W. 444. 

BOm Minn—Owens v. J. Nells Lum¬ 
ber Co., 145 N.W. 402, lj25 Minn 
15. 


Soalex*8 duties axs anlalstexlal, not 
judicial 

N.H—Hale v. Handy, 26 NH. 206. 

8L Minn—Owens v. J. Neils Lum¬ 
ber Co, 146 N.W. 402, 126 Mum. 
16 

3>S C X p 199 note 98. 

89. Minn—Nelson v. Batcher Lum¬ 
ber Co.. 93 N.W. 661, 88 Minn 617. 

Mont.—^Billings v. Missoula White 
Fine Gash Co., 292 P. 714, 88 MonL 
822. 

83. Mich.—Gadell v. Michigan Iron, 
Land A Lumber Go., 198 N.W 242, 
226 Mich. 482. 

Minn.—Nelson v. Betcher Lumber 
Co, 98 N.W. 661, 88 Minn. 617. 

N.H—Hale v. Handy, 26 NH. 206. 

Wia—Peterson v. South Shore Lum¬ 
ber Co, 81 N.W. 141, 106 Wis. 106 
—Early v. Chippewa Logging Co., 
81 N.W. 714. 68 Wis. IW. 

84. Mass—^Eaton v. Sheehan, 113 
NE. 626, 224 Maas 82. 

Mont.—Coxpus Jbxls cited ia Billings 
V Missoula White Fine Sash Co., 
392 P 714, 715, 88 Mont. 822, 

38 CX p 199 note 88. 

85. TJ.S.—^EVisco Lumber Co. v. 
Hodge. OkL, 218 F. 778, 184 C.C 
A. 456, certiorari denied 85 S.Ct 
608, 288 U.a 621, 59 L.Ed. 1493. 

88 C.X p 199 note 89. 

88 . Wia—Peterson v. South Shore 
Lumber Co., 81 N.W. 141, 106 Wis. 
106—Early v. Chippewa Logging 
Co., 81 N.W. 714, 68 Wis. 112. 

87. Wla—Magee v. Smith, 78 N.W. 
167 , 101 Wis. 611. 
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88L Mich.—^Mhnlstee Nav. Co. v. 
Louis Sands Salt A Lumber Co.» 
140 N.W. 666, 174 Mich. L 
88 C.X p 199 note 97. 

89. Wis.— Vaughan v. Howa 20 
Wla 497. 

98. Minn.—Douglas v. Leighton, 64 
N.W. 1058, 68 Minn. 176. 

38 CX p 199 note 99. 

9L ITS.—^Lindsay A Phelps Co. v. 
Mullen, Minn., 20 S CL 835. 176 
U.S. 126, 44 L.ESd. 400. 

38 C.X p 200 note 3. 

Wis.—^McCutchln v. Platt, 22 
Wis. 661. 

88 CX p 200 note 2 [al. 

98. Mass.—Dow V. Bullock, 18 Gray 
136. 

88 C.X p 200 note 2 [b], 

94. U.S.—Lindsay A I^elps Co. v. 
Mullen. Minn., 20 S.CL 326, 176 U. 
B. 126, 44 L Ed. 400. 

88 G.X p 200 note 2 [cj. 

96. Minn.—State v. Lumbermen’s 
Board of Exdh.. 23 N.W. 888, 33 
Minn. 471. 

88 CX p 200 note S £d2. 

Xnspeotox as bzofeer 

(1) The fiact that a person Is lum¬ 
ber inspector of one district does 
not preclude him from contracting 
to procure a purchaser for logs In 
another district, tar dlstanL—^Mc¬ 
Kenzie V. Lego. 74 N.W. 249, fs Wisl 
364. 

(2) The official scaler may act as 
broker for both parties, where such 
Is the local custom.—Buie v. 
Browna 28 N.C 404. 
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b. Necessily for Lupectioii ox Ssrvoy 

In the absence of a statute otherwise providing, 
scaling of logs by the surveyor general is not necessary 
In order to make a valid sale thereof. 

In the absence of any statutory requirement to 
that effect, scaling of logs by the surveyor general 
IS not necessary in order to make a valid sale there¬ 
of.9® Some statutes, however, require lumber to be 
surveyed by a surveyor before it is sold.®^ Al¬ 
though there is some authority to the contrary,®® 
failure to comply with the statutory requirements 
precludes a recovery of the purchase price,9® pro¬ 
vided the buyer shows that the sale is within the 
statute.1 Statutes of the character under consid¬ 
eration have no extraterritorial effect.® The right 
to collect tolls may also, under a statute so provid¬ 
ing, as discussed infra § 52, depend on a survey 
by a public inspector. 

c» Liability of Inspector or Scaler 

A lumber Inspector ordinarily Is not liable for mere 
Inaccuracies of opinion or mistakes of judgment, or even 
for negligence, although there Is also authority to the 
contrary. 

Although a statute requires a lumber inspector to 
discharge his duties of surveying and measuring 
lumber ‘'to the best of his knowledge, judgment, 
and ability,” he is not liable for mere inaccuracies 
of opinion or mistakes of judgment,® and it has also 
been held that an experienced and competent scaler 
who performs his duty honestly and fairly cannot be 
held liable for injuries to the purchaser due to the 
negligent manner in which he performed his duty;^ 
but there is also some authority to the contrary.® 


§ 43. Evidence 

The general rules of evidence In civil actions have 
been applied with respect to the scaling or measurement 
of logs. 

Where a contract for the sale of logs makes no 
provision as to the scaling thereof, it has been held 
that the presumption is that the parties had some 
verbal or other arrangement respecting such scal¬ 
ing.® It has been held that, where at the time of 
the sale there was a general usage as to the scale 
used in measurement, the parties will be presumed 
to have intended such scale to be used.^ Where a 
public lumber inspector whose duty it was to scale 
logs was stationed at the place of sale, the parties 
will be presumed to have contracted with reference 
to the scaling required by statute.® Where a scaler 
mutually agreed on by the parties is dead, his meas¬ 
urements will be presumed to be honest and ac¬ 
curate, without any evidence to that effect.® Where 
the scale bill shows that part of the logs were 
"averaged,” the presumption is that they were not 
actually surveyed but were estimated.^® 

The general rule that the burden of proof is on 
the party holding the affirmative applies to the is¬ 
sue as to scaling.il The burden of impeaching the 
scale ordinarily is on the party objecting thereto.i® 
It has been held, however, that if a party employs 
an inexperienced scaler, he should be required to 
assume the burden of showing that the scale was 
accurate.!® 

General rules governing the admissibility of evi¬ 
dence have been applied with respect to evidence of 
scaling or other measurement.i4 An unprofession¬ 
al log scaler may testify to his own scale.i® On the 


96. Minn.—Lelffhton, v. Grant, 20 
Minn. 345. 

97. Me.—Knight v. Burnham, 38 A. 
168. 90 Me. 294. 

36 C.J p 200 note 5. 

98. N.C.—McNelU v? Ohadboum, 79 
NC 149. 

38 C.J. p 200 note 6. 

99. Me—^Knight v. Burnham, 38 A. 
168, 90 Me. 294. 

38 C J. p 200 note 7. 

1 . Me.—Thomas v. Conant, 5 A. 
533. 

38 C.J. p 200 notes 7 [a], 8. 

8. Mass.—-Hardy v. Potter, 10 Gray 
' 89. 

3. Wis.—Gates v. Young, 52 N.W 
178,-82 WiS. 272. 

4. Me.—Hutchins v. Merrill, 84 A. 
412, 109 Me. 318, 42 L.R.A.,N.S., 
277, Ann.Cas.l913E 648. 

38 aJ. p 200 note 18. 

5. Fla.—^Perry Pass Shippers’ & In¬ 


spectors’ Ass’n V Pensaoola Lum¬ 
ber Co., 61 So. 639, 65 Fla. 813. 

38 C.J. p 200 note 14. 

6. Wis —^McDowell v Laev, 85 Wis. 
171. 

7. Me.—Heald v. Cooper, 8 Me. 32. 

8. Wis.—^Morrow v. Delaney, 41 
Wis. 149, 

38 C J. p 201 note 18 

9. Mich—^Malone v. Gates, 49 N.W. 
638, 87 Mich. 382. 

10- Mmn—^Pratt v. Ducey, 88 N.W. 
611, 38 Minn. 517. 

11- La.—^Pitre v. C R. Short dum¬ 
ber Co., 1 LaApp. 367. 

38 C.J p 201 note 23 

19. Me.—^Hanscom v. North Anson 
Mfg. Co., 113 A. 179, 120 Me 220. 

38 C.J. p 201 note 24. 

13. Mich.—Atkinson t. Morse, 23 N. 
W. 812, 67 Mich. 276. 

38 CJ. p 201 note 24 '[c] 

14, Mich.—Headley v. Hackley, 14 
N.W. 693, 50 Mich. 48. 
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Admissibility of official report of 
public surveyor see Evidence S 
638 

Evidence held Irrelevant 

(1) On question whether one or 
the other of two log scales was in 
general use in a certain locality, it 
is not relevant to ask a witness 
whether it was the general under¬ 
standing among the lumbermen of 
the state that one of the two was 
adopted —^Headley v. Hackley, su¬ 
pra 

(2) Where a contract for the sale 
I of logs provides that a certain per¬ 
son shall scale the logs, and the par¬ 
ties by mutual consent select anoth¬ 
er, evidence of the reputation of 
the former as a scaler is irrelevant 
and inadmissible—^Malone v. Gates, 
49 N.W. 638, 87 Mich. 332. 

15. Me —^Madunkeunk Dam & Im¬ 
provement Co. V. B. P. Allen 
Clothing Co., 66 A. 637, 102 Me. 
257. 

38 C.J. p 201 note 26. 
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question of matliematical error in adding up meas¬ 
urements, the evidence of the tally is admissible.^^ 
Where there is no agreement that a particular scale 
should be final, binding, or conclusive on the par- 
ties,^^ or the evidence as to the existence of such 
agreement is conflicting,!® evidence of other scalings 
or any competent proof tending to show the actual 
amount of timber logged is admissible and the ques¬ 
tion of fraud in the making of the log scale is not in¬ 
volved.!® Evidence of a substantial discrepancy be¬ 
tween two scalings is admissible to prove fraud in 
connection with one scale or the other.20 

A public surveyor may not contradict his survey,®! 
even as to the quality of the timber surveyed.®® 
A scale made under the directions of the proper 
lumber inspector and duly entered in the scale book 
cannot be impeached by the mere estimates of wit¬ 
nesses as to the number of logs and the number of 
feet of lumber therein, made without count or meas¬ 
urement.®® Evidence of measurements made else¬ 
where, however, is admissible to show fraud, gross 
mistake, or bad faith in the measurement provided 
for by the contract ;®4 and a so-called scale bill re¬ 
ceived in evidence is properly stricken out when it 
appears that it was based on an estimate or process 
which did not in fact constitute a scaling or meas¬ 
urement of the logs in question.®® 

In order to establish the fact that the parties did 
not agree that the scale should conclusively bind the 


§ 44 

parties,®® or to show fraud or mistake in the scale 
made,®7 or other material facts with respect to scal¬ 
ing or measurement,®® the evidence should be clear 
and convincing. The measurement by a sworn offi¬ 
cer is prima facie correct.®® Fraud may not be 
established merely by showing a slight discrepancy 
between two scales of lumber;®® nor is gross error 
in the measurement of the logs conclusive evidence 
of fraud.®! 

§ 44. Questions of Law and Fact 

Questions of fact concerning the scaling of logs or 
timber ordinarily are for the Jury to determine, while 
questions of law are for the determination of the court. 

Questions of fact concerning the scaling of logs 
or timber ordinarily are for the jury to deter¬ 
mine.®® Among questions which have been held 
questions of fact for the jury are whether the scale 
was authorized by the contract,®® whether the par¬ 
ties agreed to be bound by the scaling of a certain 
person,®^ and whether there was negligence or mis¬ 
take in the scale.®® Where no custom is proved as 
to including or excluding the bark of trees in scal¬ 
ing, it is for the jury to decide which is the proper 
method if there is such a method recognized among 
lumbermen.®® 

On Jie other hand, the meaning of the term “pur- 
diase scale”®7 and that of ‘‘dead culls”®® have been 
held to present a question of law for the court. 


18. Me—^Burton v. Mayo, 76 A. 486, 
106 Me. 195. 

Mass.—^Baton v. Sheehan, 112 NB. 
626, 224 Mass. 82. 

17. Idaho—^Haydon v. Branson, 195 
P. 545. 33 Idaho 368. 

18. Mich.—Sovereign v Mosher, 48 
N.W. 611, 86 Mich. 86/ 

19. Idaho—^Haydon v. Branson, 195 
P. 545, 33 Idaho 368. 

30. N H.—Cavanaug^h & McCaffrey 
y Barnard, 142 A. 700, 83 NH 
370. 

forty per cent 

Evidence of difference of forty 
per cent between plaintiff's scale and 
scale of consignees of defendant 
sued for logsringr has been held ad¬ 
missible to prove fraud.—Cavanaugh 
^ McCaffrey v. Barnard, supra. 

31. Me.—Whitman v. Freese, 23 Ma 

212 . 

38. Me.—Whitman v. Freese, supra. 

33. Wis—^Fornette v. Carmichael, 
41 Wls 200. 

34. Or.— Corpus Jnrls cited ta 
Southeast Portland Lumber Co. v. 
Corey, 42 P.2d 931, 934, 150 Or. 
97. 

38 C.J. p 202 note 45. ^ 


35. Wis.—^Hurst v. Webster Mfff. 
Co., 107 N.W. 666. 128 Wis. 342. 

86. Minn.—^Nelson v Charles Betch- 
er Lumber Co., 104 N.W. 833, 96 
Minn 76. 

37. Evidence held snffloient 
Cal.—^Kinkle v. Fruit Growers Sup¬ 
ply Co., 146 P.Sd 8. 63 CalApp.2d 
102 . 

Wis.—Gardner v. Wilber, 44 N.W. 

628, 75 Wis. 601. 

38 C.J. p 202 note 61 [c], [d]. 
Evidence hdd insufficient 
NH—^Bechard v. Amey, 136 A. 370, 
82 NH. 462. 

Wash.—Wagner v. Peshastin Lumber 
Co., 270 P. 1032, 149 Wash. 328. 

38 C.J. p 202 note 61 [bj. 

86. Evidence held insufficient to 
show waiver of nght to use scale 
provided In contract as basis for 
settlement—^Bechard v. Amey, 136 
A. 370, 82 N.H. 462. 

Evidence htld to sustain flnfling 
that volume tables used In rescaling 
timber m question were accurate for 
timber of such character.—State v. 
Horr, 203 N.W. 979, 163 Minn. 141. 

89. Minh —^Boyle v. Musser-Saun- 
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try Land, Logging & Mfg. Co., 90 
N.W. 319, 86 Minn. 160. 

38 C.J. p *202 note 62. 

30. N.H—Cavanaugh & McCaffrey 

V. Barnard, 1« A. 700, 83 N.H. 
3T0. 

Discrepancy of nine per cent was 
held insufficient to establish fraud. 
—^Bechard v. Amey, 136 A, 370, 82 
N.H. 462. 

3L Minn.—Leighton v. Grant, 20 
Minn. 345. 

38. Mich.—^Brooks v. Bellows, 146 
N.W. 311. 179 Mich 421. 

33. Mich—^Bresnahan v. Rosa, 61 N. 

W. 793, 103 Mich. 483—^Daggett v. 
Hayward, 54 N.W. 764, 95 Mich. 
217. 

34. Mich.—^Brooks v. Bellows, 146 
N.W. 311, 179 Mich. 421—Sover¬ 
eign V. Mosher, 48 N.W. 611. 86 
Mich. 36. 

35. Wis.—Gates v. Young, 47 N.W. 
275, 78 Wis. 98. 

86. Me.—Hanscom v. North Anson 
Mfg. Co., 113 A. 179, 120 Me 220. 
37. Mich.—Hayes v. Cummings, 58 
N.W. 46, 99 Mich 206. 

88. Mich.—Brigham v. MBjrtin, 61 
N.W. 276, 103 Mich. 160. 
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Where the facts are undisputed, it is a question for 
the court and not for the jury to determine the quan¬ 
tity of lumber involved in the controversy,and 
whether a scale has been made.^*> 

§ 45. Instructions 

General rules governing Instructions to the Jury 


54 C.J.S. 

have been applied to Instructions relating to sealing or 
other measurement 

General rules governing instructions to the jury, 
as discussed in the C.J.S. title Trial §§ 266-448, also 
64 C.J. p 510 note 3-p 1008 note 15-99, have been 
applied to instructions relating to the scaling or 
other measurement.^^ 
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IV. DRIVING, FLOATING, OR RAPTING LOGS 


§ 46. Right to Use Streams 

a. In general 

b. Use of banks or shores 

a. la General 

The public ordinarily has a right to float logs on 
any stream which in Its natural state Is capable of be¬ 
ing so used, or on any stream capable of floating logs 
at some seasons of every year; but the right is not ab¬ 
solute and unqualified and must be so exercised as not 
negligently or wantonly to Injure the property or rights 
of others. 

From the very earliest times it has been recog¬ 
nized that the public has a right to float logs on 
navigable streams.^2 Although it has been held 
that the right is limited to such streams,^^ except 
in so far as such right has been acquired on non- 
navigable streams through long public use for such 
purpose,^* and that the right does not exist with 
respect to streams which are merely useful for log¬ 
ging purposes,^® nevertheless it is generally held 


that the public has a right to float logs on any 
stream which in its natural state is capable of be¬ 
ing so used,^® or on any stream capable of floating 
logs at some seasons every year,^7 and riparian own¬ 
ers may not prevent or obstruct the reasonable use 
of a stream for floating logs.^® On the other hand, 
a stream is not a public highway for the floatage of 
logs where it is capable of such use only when 
swelled by freshets^® or by artificial means,®® or 
where it is one on which logs cannot be driven with¬ 
out propulsion by persons traveling on its banks, 
or in boats,®2 although the fact that it is sometimes 
necessary for persons driving logs to go on the 
banks has been held not to destroy the right to float 
logs on a stream.®® Accidental or intentional ob¬ 
struction in a stream, not there in its natural state, 
will not take away its natural capability as a public 
highway for floating logs.®^ While it has been held 
that the fact that a floatable stream has not been 
used by the public, but has been used only by the 


39. Mich.—stone v. Frohlich, 183 
N.W. 951, 168 Mich 128. 

40. Wis.—Hurst v. Webster Mfff. 
Co., 107 NW 666, 138 Was. 842. 

41. Mich—Malone v. Gates, 49 N*. 
W. 638. 87 Mich. 33|3. 

38 C.J p 303 note 73. 

42. Ga.—Seaboard Alr-Llne R. Co. 
Sikes, 60 SH 868, 4 Ga^Lpp. 7. 

Idaho.—Falk v Humblrd Lumber 
Co, 208 P. 404. 36 Idaho 1. 

What are navlgrable waters see the 
C.JS. title Navigable Waters §§ 1- 
9, also 45 C.J. p 404 note 1-p 419 
note 18. 

ttafts 

The legislation and the course of 
judicial decision recognize the right 
to use navigable waters for towing 
logs in rafts.—^Hall v. Chisholm, 
Mich., 117 F. 807, 55 CCA. 31—11 C. 
J. p 1141 note 42. 

43. Ga—Seaboard Air-Line R Co. 
V. Sikes. 60 S.E. 868, 4 GaApp. 7. 

44. Such zlghA may he lost by 

dlBooutliiiuuioe of such use for a 
time sufficient to Justify- an infer¬ 
ence of abandonment.—Seaboard 
Air-Line R. Co. v. Sikes, supra. 

45. Ga—Seaboard Air-Line R. Co j 
V. Sikes, supra. | 


46. Wash.—^Drainage List. No 3 of 
King County v. Machias Mill Co., 
177 P. 326, 104 Wash. 493—Sumner 
Lumber & Shingle Co v Pacific 
Coast Power Co., 181 P. 220, 72 
Wash. 631. 

88 C J. p 203 note 32. 

Right to use nonnavigable waters 
generally see the C.J.S. title Wa¬ 
ters §§ 10-12, also 67 CJ p 690 
note 67-p 696 note 35. 

47. Ala.—^Blackmem v. Mauldin, 51 
So. 23, 164 Ala. 337. 

Wash.—^Drainage List No. 3 of King 
County V. Machias Mill Co., 177 
P. 826, 104 Wash 493—Sumner 
Lumber & Shingle Co. v Pacific 
Coast Power Co, 131 P. 320, 72 
Wash. 631 

38 C J p 204 note 88. 

Ozdlnary periodical fluctuations 
(1) If the stream is ordinarily 
subject to periodic fluctuations in 
the volume and height of its water, 
attributable to natural causes and 
recurring as regularly as the sea¬ 
sons, and if Its periods of high wa¬ 
ter or navigable capacity ordinarily 
continue a sufficient length of time 
to make it useful as a highway. 
It IS subject to the public easement. 
—Miller V. State, 137 SW 760, 1-24 
Tenn. 393, 85 L R.A.,N.S.. 407, Ann. 
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Cas 1912D 1086—38 C.J p 204 note 
I 85. 

(■2) Such stream is a public high¬ 
way, however, only while the natural 
condition permits of a public use — 
Thunder Bay River Booming Co. v. 
Speechly, 31 Mich. 886, 18 Am R 184. 

48. Me.—Clark v. Gilman, 95 A. 
1082, 114 Me 251 

49. Ill,—^Hubbard v. Bell, *54 Ill 110, 
5 Am.R. 98. 

NT.—Morgan v. King, 35 N.Y. 454, 
91 AmD. 68. 

50. Mich —Thunder Bay River 
Booming Co v. Speechly, 31 Mich. 
•336, 18 Am R 184. 

Wash —Sumner Lumber & Shingle 
Co V. Pacific Coast Power Co, 131 
P. 220, 72 Wash. 631 
38 C J p 204 note 67. 

51. Or—^Haines v Hall, 20 P. 881, 
17 Or. 165, 3 L R A. 609 

38 C J p 204 note 88. 

52. NT.—Morgan v King, 3<5 N.T. 
454, 91 Am D 58 

53. Me—^Treat v Lord, 42 Me 552, 
66 AmD. 298—Brown v Chad- 
bourne, 31 Me. 9, *50 Am D 641. 

54. Wash—Fortson Shingle Co. v. 
Skagland, 137 P 304, 77 Wash. 8. 

38 C.J. p 204 note 91. 
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persons following a particular occupation, does not 
deprive the stream of its public character,55 there 
IS, however, authority to the effect that, where a 
stream is capable of being used by a very limited 
number of persons only for the purpose of floating 
logs, it IS not subject to a public easement for that 
purpose.5® 

Nature, extent and limitations on right The 
right to use a stream for floating logs is not abso¬ 
lute and unqualified.57 It must be so exercised as 
not negligently or wantonly to injure the property 
or rights of others.^® In other words, in exercising 
the right, ordinary59 or reasonable®® care and pru¬ 
dence must be used to avoid injury to the property 
or rights of others. Also the right to use a stream 
to float logs must be exercised with due regard to 
the privileges of those engaged in similar enter¬ 
prises,®^ and the right of riparian owners to use 
their land®2 and to insist that the accustomed course 
of the stream remain undisturbed.®® On a stream 
suitable for floatage but not for navigation in the 
more enlarged sense of the term the right to float¬ 
age is not paramount to the use of the water for 
power and other valuable purposes;®^ that is to 
say, it is not of such paramount character as to 
prevent the erection of dams, bridges, and flumes. 


§ 46 

and the like, which do not prevent a reasonable 
chance for public passage.®® It has been said, 
however, that “the right of passage is the domi¬ 
nant right because it is a right that cannot be 
very well exercised unless the other party tempo¬ 
rarily yields to it.”®® The rights are correlative 
and modify each other.®^ Each party must exer¬ 
ase his rights in a reasonable manner,®® and with 
due regard to the existence and protection of the 
other’s rights.®® If these requirements are com¬ 
plied with, there is no ground for complaint al¬ 
though the exercise of each right may render the 
other less valuable.'^® 

b. Use of Banks or Shores 

Although thero Is contrary authority, It has been 
held that the right to use a stream includes, when nec¬ 
essary, the incidental right to use the banks, at least 
below the high-water mark. 

While it has been held that the right to use a 
stream for floating logs or rafts does not include 
the right to use the banks of the stream as an aid 
to floatability without the landowner’s consent, or 
right obtained by operation of law,^^ other author¬ 
ities have held that the right to use the stream in¬ 
cludes, when necessary, the incidental right to use 


55. Mich —Moore v. iSanhome, 2 
Mich. 519, <59 Am D. 209. 

50. NT—Meyer v. Phillips. 97 N.Y. 
485. 49 Am.R 538. 

38 C.J. p 205 note 93. 

57. Ala.—^Blackmaji t. Mauldin. 61 
So. 23, 164 Ala. 337. 

Tenn—^Miller v. State. IST SW. 760, 
1*24 Tenn 293, 36 li R.A.,N.S., 407. 
AnnCas.l912D 1086. 

58. Ky.—^Flbyd County v. Allen, 227 
S W. 994, 190 Ky. 532. 

NY.—^Morgan v. King, 18 Barb. 277. 

Injuries incident to driving or raft¬ 
ing and actions therefor see infra 
§ 58. 

59. Ark.—Henderson v. Doniphan 
Lumber Co., 127 SW. 459. 94 Ark. 
370. 28 L.B.A.,NS. 144. 

38 C J. p 216 note 16 

60. Idaho—^Fblk v Humbird Lum¬ 
ber Co., 208 P. 404. 36 Idaho 1— 
McGuire v. Post Falls Lumber & 
Mfg. Co., 131 P. 654. 23 Idaho 608 
—Idaho Northern R Co. v. Post 
Falls Lumber & Mfff. Co., 119 P. 
1098, 20 Idaho «95. 

Pa.—^Finney v. Somerville, 80 Pa. 59. 

Tenn.—^Miller v. State. 137 S.W. 760, 
124 Tenn. 293, 35 LR.A..N.S, 407, 
Ann.Cas.l912D 10*86. 

Tex—^Magnolia Petroleum Co. v. 
Dodd. Civ.Aj)p., 52 S.W 2d 670, set 
aside on other grounds 81 S W 2d 
653. 1'26 Tex. 125. 


Wash.—^Peterson v. Arland, 141 P '68, 
79 Wash. 679. 

Caxe exerdsed musfe be proporfeioiL- 
ate to hatoral conditloiis of the 
stream and difficulties of the under¬ 
taking and the liability of Inflictin^r 
injuries on others.—^Idaho Northern 
R Co V. Post Falls Lumber & Mfg. 
Co., 119 P. 1098, 20 Idaho 695. 

61. N.Y.—Morgan v. King, 18 Barb. 
277 

68. Mich.—Grand Rapids Booming 
Co. V. Jarvis. 30 Mich. 308. 

Wash.—^Peterson v. Arland. 141 P. 
63, 79 Wash. 679. 

Rights of public driving company as 
superior to rights of riparian own¬ 
ers see inAra 5 49 

63, The aocustoined course of a 
stream is not to be found in histori¬ 
cal research, but is that which is its 
natural and apparently permanent 
course at the time when the right is 
called in question—^Peterson v. Ar^ 
land. 141 P. 63. 79 Wash 679. 

64. Ala—^Blackman v. Mauldin, 51 
So. 2.3, 164 Ala. 337. 

Me.—^Lancey v. Cliflord, 64 Me. 487, 
92 Am.Dec. 561 

Mich.—Wooden v. Mt. Pleasant Lum¬ 
ber & Mfg. Co., 64 N.W. 329. 106 
Mich. 412. 

Tenn.—^Miller v State, 137 S.W. 7*60, 
124 Tenn 293. 35 L R.A.,N.S.» 407, 
AnnCas.l912D 1086. 

38 C.J. p 206 note 11. 
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6 5. Me.—Pearson v. Rolfe. 76 Me. 
380. 

66 . Me.—Pearson v. Rolfe, supra 

67. Mich.—^Buchanan v Grand River 
& G. Log Running Co.. 12 N.W. 490, 
48 Mich. 364. 

Wash.—Sumner Lumber & Shingle 
Co. V. Pacific Coast Power Co., 131 
P. 220, 72 Wash. 631 

6 & Me.—Parks v. Morse, 52 Me. 260 
—^Veazie v. Dwinel, 50 Me. 479. 

69. Mich.—^Buchanan v. Grand River 
& G Log Running Co.. 1*2 N.W. 490, 
48 Mich. 364. 

Wash.—Sumner Lumber & 'Shingle 
Oo. V. Pacific qoast Power Co., 131 
P. 220, 72 Wash. 631 

W Va.—Pickens v- Coal River & Tim¬ 
ber Co. 50 S.B. 872. 58 W.Va. 11. 6 
Ann.Cas 285—^Rogers v. Coal River 
Boom & Driving Co., 23 S.F. 919, 
41 W.Va. 693. 

7a Mich.—^Buchanan v. Grand River 
& G JLog Running Co., 12 N.W. 
490, 48 Mich. 364. 

71. Wash.—93umner Lumber & Shin¬ 
gle Co. T. Pacific Coast Power Co., 
131 P. 220, 72 Wash 631—^Monroe 
Mill Co. V. Menzel, 77 P. 613, 35 
Wash. 487. 70 L.R-A. 272. 

Right to use shores or banks of nav¬ 
igable waters generally see the C. 
J.S. title Navigable Waters 9 60 
also 45 C.J. p 490 nc»tes 16-96. 
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the banks,at least below the high-water mark,"^^ 
although the riparian proprietor may recover for 
actual damages occasioned thereby.^^ It has also 
been held that rafts may be moored to the bank for 
a reasonable time, in a case of necessity ,^6 but not 
in such a manner as to deprive wharf owners of 
access to their wharves.^® The right to use a stream 
does not, however, include the right to use the land 
of riparian owners beyond the banks.77 The right 
to use the shores may be limited or enlarged by 
contract.78 

§ 47. — Right to Maintain Boom or Dam 

a. Right to maintain boom 

b. Right to maintain dam 

a. Bight to Maintain Boom 

In the absence of legal restrictions. It,Is not unlaw¬ 
ful for persons entitled to use a stream for floating logs 
to construct and maintain booms as a necessary In¬ 
cident to the reasonable enjoyment of the stream as 
a highway as long as they do not unreasonably infringe 
on the rights of others. 

Although the construction or maintenance of 
booms on floatable streams may be regulated or 
prohibited by law,^^ in the absence of such legal 
restrictions it is not unlawful for persons entitled 
to use a stream for floating logs to construct and 
maintain booms as a necessary incident to the rea¬ 
sonable enj'oyment of the stream as a highway as 
long as they do not unreasonably obstruct the float¬ 
age of logs by others or infringe on the rights of 
riparian owners,®® or obstruct navigation, as dis¬ 
cussed in the CJ.S. title Navigable Waters § 30, 


also 45 CJ. p 469 note 87-p 470 note 95. 

The right to erect and maintain a boom in the 
waters adjacent to the land of a riparian owner may 
also be acquired by direct grant from the landown¬ 
er.®! Such grant necessarily carries with it the 
right to make such use of the bed of the stream as 
is reasonably necessary for the proper and useful 
booming of logs.®® Where the right to maintain a 
boom on the land of another has been acquired, it 
passes to the grantee of the boom.®® One who pays 
a county for a boom franchise which it had no au- 
thonty to grant is entitled to recover back the price 
paid for want of consideration.®^ 

Stream not whoUy within state. Either of two 
states having concurrent jurisdiction over a nav¬ 
igable stream forming their common boundary may 
authorize the erection and maintenance of booms 
within its territory,®® but not so as exclusively to 
occupy and control, as against the other, the entire 
navigable portions of the river ®® 

b. Bight to Maintain Dam 

In the absence of a statute to the contrary, the 
riparian owner on a stream navigable only for the pur¬ 
pose of floating logs has the exclusive right to dam the 
stream on the premises, provided the floating of logs 
by others Is not unreasonably obstructed thereby. 

Although the matter of erecting and operating 
dams on streams of sufficient size to float logs and 
timber may be regulated by statute,®*^ in the absence 
of a statute to the contrary the riparian owner on 
a stream navigable only for the purpose of floating 
logs or lumber, has, as appurtenant to his owner- 


72: Mo.—Hobart-Lee Tie Co. ▼. 
Grabner, 219 S.W. 975, 206 Mo.App. 
96. 

38 C.J. p 205 note 97. 

Hlaht to enter on land of riparian 
proprietor to reclaim stranded lo^^s 
see infira S 57. 

73. Pa.—^Pursell v. Stover, '20 A. 403, 
110 Pa. 43. 

74. Me.—^Hooper v. Hobson, 67 Me. 
273, 99 Am.D 769. 

38 C.J. p 205 note 98. 

75. Pa—^Pursell v. Stover. 20 A. 
403, 110 Pa. 48. 

38 C.J. p 206 note 1. 

76. Wis —^Harrington v. Bdwards, 17 
Wls. 586, 86 AmD. 768. 

77- Mo —^Hobart-Lee Tie Co. v. 

Grabner, 219 S.W 975, 206 MoJV.pp. 
96. 

7& Mich—Bradley v. Tittabawassee 
Boom Co., 46 N.W. 24, 82 MIcb. 9. 

38 C J. p 205 note 99. 

79. Idaho.—Potlatch Lumber Co. v. 


Peterson, 88 P. 426, 12 Idaho 769, 
118 Am.S R. 238—PoweU v. 
Springston Lumber Co., 88 P. 97, 
12 Idaho 723 

Miss.—^Pascagoula Boom Co v. Dix¬ 
on, 28 So. 724, 77 Miss. 687, 78 Am 
S.R. 587. 

38 C J. p 205 note 3. 

aa Ala.—Harold v. Jones, 5 So. 438, 
86 Ala. 274. 

Right of boom company to construct 
and maintain boom see inffa $5 
49, 61. 

Blpazlaa owaen have the right to 
construct booms in the waters adja¬ 
cent to their property an long as 
they do not obstruct the floatage of 
logs or Infringe on the rights of oth¬ 
er riparian owners—CoquIlle Mill & 
Mfg. Co V. Johnson, 98 P. 1.32, 52 Or 
647. 132 Am SR. 716—8« C.J. p 205 
note 3. 

Owner of laa&d overflowed by water 
from mill dam is entitled to construct 
and maintain a boom on the land so 
overflowed.—Jordan v. Woodward, 40 
Me. 317. 


SlghtB of riparian owners held tn- 
frlnged 

Wash—Watkinson v. McCoy, 63 P. 

245, 23 Wash .372. 

38 C J p 205 note 6 

81, NH,—Cross v. Berlin Mills Co., 
106 A. 411, 79 NH. 116. 

83- NH,—Cross v. Berlin Mills Co, 
supra. 

83. Me—Engel v. Ayer, 27 A. 352, 85 
Me. 448—Hoskins v. Brawn, 76 Me. 
68 . 

84. Ky.—American Car & Foundry 
Co. V. Johnson County, 143 S.W. 
773, 147 Ky. 69 

85. Wls—J. S Keator Lumber Co. 
V. St. Croix Boom Corp, 38 N.W. 
629, 72 Wis. 62, 7 Am S.R. 887 

86. Wis—J -S. Keator Lumber Co. 
V St. Croix Boom Corp, supra 

87- Minn —Crookston Waterworks, 
Power & Light Co. v. Sprague, 98 
NW. 347, 91 Minn. 461, 108 Am S 
R 525, 64 L R A. 977, reheard 99 
NW. 420, 91 Minn 461, 103 Am S.R. 
626, 64 LR.A. 977. 

38 C.J. p 205 note 10. 
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ship of the bank, the exclusive right to dam the 
stream upon his premises, provided the floating of 
logs or lumber by others is not unreasonably ob¬ 
structed thereby.88 On the other hand, he is under 
no obligation to afford to one desiring to float logs 
down the river better facilities than the stream in 
its natural state would afford,®® the right of pas¬ 
sage being the natural flow of the river or its equiv¬ 
alent.®® Unless otherwise provided by statute, one 
merely entitled to use the stream for floating logs 
has no right to construct a dam as an aid to float¬ 
ing logs without the consent of the riparian own- 
er.®i 

§ 48. Boom and Driving Companies 

Statutes fn the lumbering states usually provide for 
the Incorporation of driving, rafting, and booming com¬ 
panies, and corporations so organized are considered 
private corporations, quasi-public in nature. 

Statutes in the lumbering states usually expressly 
provide for the incorporation of driving, rafting, 
and booming companies.®® Corporations so organ¬ 
ized are considered private corporations,®® quasi- 
public in nature-®^ These statutes have generally 
been held constitutional,®® although a statute unduly 
extending their powers over logs owned by per¬ 
sons not desiring the assistance of the company has 
been held unconstitutional.®® A state has no power 
to authorize a boom company to extend its opera¬ 


§49 

tions across a river, beyond the channel to the shore 
of another country, within the jurisdiction of that 
country so as to obstruct the free and open use of 
the river for floating logs thereon by a citizen of 
that countiy where by treaty it is provided that the 
river shall be a part of the national boundary and 
this water communication shall be free to the use 
and open to the subjects and citizens of both coun- 
tries.®7 

The terms ^‘handling‘‘drivin^^ or ^hooming^ 
logs, or improving rivers therefor, as used to des¬ 
ignate particular corporations or describe their op¬ 
erations, have been construed and applied.®® 

§ 49. -Rights, Powers, Duties, and Lia¬ 

bilities in Greneral 

a. Rights and powers 

b. Duties and liabilities 

a. Bights and Powers 

The powers, rights, and privileges of boom and driv¬ 
ing companies are statutory and are commensurate 
With the duties to be assumed by them. 

As important resppnsibilities are imposed on boom 
and driving companies, they are given rights, pow¬ 
ers, and privileges commensurate with the respon¬ 
sibilities and duties to be assumed by them,®® and 
they may be given the exclusive right to maintain 
a boom on a stream.^ They may exercise such 


88. Me.—^Pearson v. Rolfe, 76 Me. 
380. 

Minn —^Kretzschmar v. Meehan, 77 N. 
W. 41, 74 Minn. 211—^Iiamprey v. 
Nelson, 24 Minn. 304. 

Or.—^Hallock v. Suitor, 60 P. 384, 87 
Or. 9. 

38 C J. p 206 note 18. 

Risrht of driving company to con¬ 
struct and maintain dams see in¬ 
fra S 49. 

Construction of dam in: 

Navigable waters see the CJ.S. ti¬ 
tle Navigable Waters § 37, also 
45 C.J. p 466 note 5-p 467 note 
37. 

Nonnavigable waters see the O.J.S. 
title Waters 5S 18* 144-152, also 
67 C.J. P 701 note 28-p 702 note 
40, p 917 note 73-p 980 note 79. 
Relative rights of person using 
stream to float logs and persons 
using stream for other valuable 
purposes generally see supra § 46 a. 

Freshets 

Although in times of a freshet the 
water may be set back on the prem¬ 
ises of the upper proprietors more 
than it othexwise would, the riparian 
owner has the right to constriict and 
maintain a dcun and store logs in the 
pond—^Richards v. Peter, 38 N.W 
278, 70 Mich. 286. 
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89. Me.—^Pearson v. Rolfe, 76 Me. 
380 

38 CJ p 206 note 19. 

Maintenance of water level 
Purchaser of land bordering an 
artiflcial lake or pond, created by a 
dam, acquired no riparian rights en¬ 
titling him to water in which to 
float logs to his mill, as against any 
use of water of pond made by build¬ 
er of dam or his successors in title.— 
Caflisch V. Clymer Power Corpora¬ 
tion. 211 N.Y.S. 388, 125 Misc. 243. 

9a Me—^Pearson v. Rolfe, 76 Me. 
380. 

91. Me.—^Pearson v. Rolfe, supra. 

Bipazlan. owner’s fallnre to object 
when one using stream for floating 
logs announced his intention to build 
a dam on his land is not equivalent 
to a license to construct the dam — 
Hallock V. Suitor, 60 P. 384, 37 Or. 9. 

98. Wash.—Robinson v. Silver Liake 
Ry & Lumber Co., 279 P. 1109, 153 
Wash. 261. 

88 C J. p 206 note 2*2. 

93. Pa.—West Branch Boom Co. v. 
Pennsylvania Joint Lumber & Land 
Co., 16 A. 509. 121 Fa. 143, 6 Am S. 
R. 766. 

9a Pa.—West Branch Boom Co v. 
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Pennsylvania Joint Lumber & Land 
Co., supra. 

88 C.J. p 207 note 26. 

96. Minn.—Osborne v. B2nife Palls 
Boom Corp., 21 N.W 704, 32 Minn. 
412, 60 Am.R 590. 

38 C.J. p 206 note 24. 

9a Mich.—^Ames v. Port Huron Log^ 
Driving & Booming Co., 11 Mich. 
139, 88 Am.D. 731. 

88 C.J. p 207 note 25 
9V. U S.—Clark v. Pigeon River Im¬ 
provement Slide & Boom Co., CLG. 
A.Minn., 52 F.2d 530 
38 C.J. p 207 note SO. 

98. Minn.—^Northwestern Improve¬ 
ment & Boom Co. v. O'Brien, 77 N. 
W. 989, 75 Minn. 335. 

99. Me—^Mullen v. Penobscot Log- 
Dnving Co., 38 A. 557. 90 Me. 555. 

Seasonable appropriation of stream 
bed 

A statute containing a provision 
which authorizes the incorporation of 
a booming company is a waiver of a 
right to complain of a reasonable ap¬ 
propriation of the bed of a stream.— 
Attorney General v. Hvart Boommgr 
Co., 34 Mich. 462. 

L Mich —^Benjamin v. Manistee Riv¬ 
er Improvement Co., 4 N.W. 483» 
42 Mich. 628. 
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rights, powers, or privileges as are conferred by 
the statute creating them^ or by general laws.® 
Thus, under proper statutory authorization, they 
have the right and power to construct booms, sluice¬ 
ways, flooding dams, and other works necessary to 
facilitate the driving of logs,^ and the right so grant¬ 
ed is superior to the rights of riparian owners and 
others.® They have no rights or powers, however, 
beyond those thus conferred,® and obviously cannot 
exercise rights or powers which are expressly pro¬ 
hibited by statute^ or by the organic law.® 

b. Duties and Liabilities 

The duties and liabilities of a boom or driving com¬ 
pany may be and generally are fixed fay its charter or 
by general statute, and such a company is bound to 
grant and render In a reasonable jnanner to anyone 
paying its tolls all the facilities that it has acquired 
and controls in derogation of the common right by vir¬ 
tue of its charter. 

The duties and liabilities of a boom or driving 
company may be and generally are fixed by its char¬ 
ter or by general statute,® including the logs which 
the company is required to drive^® and also the time 


of driving.il These companies are charged with 
the functions of administering the floatage of the 
rivers and of controlling and directing the use 
thereof for the common advantage and with refer¬ 
ence to the common necessity of those concerned 
in floating logs thereon,1® and are bound to grant 
and render in a reasonable manner to anyone pay¬ 
ing its tolls all the facilities that it has acquired 
and controls in derogation of the common right by 
authority of its charter.l® A company whose cor¬ 
porate powers are broad enough may become sub¬ 
ject to the obligations of public service imposed 
by statute on public service boom companies as a 
result of its actual operations, even though it is 
not formally organized as a public service boom 
company,!^ and it cannot escape the duties thus 
assumed by the mere amendment of its articles of 
incorporation.!® 

Sorting, The duty imposed on a boom company 
to sort logs has been held not to require it to sort 
them by marks.!® Sorting, rafting, and delivering 
them according to ownership is sufficient.!^ 


'Wis.—Cohn V Wausau Boom Co-, 2 N. 
W. 548. 47 Wis 314 

2. Mich —^Hall V. Txttabawassee 
Boom Co., 16 N.W. 770, 51 Mich. 
J77. 

38 C.J. p 206 note 22 [a]. 

8. Mich —^Hall Y. Tittabawassee 
Boom Co. 16 NW 770, 51 Mich. 
377. 

38 C.J p 206 note 22 [a] 

The real character of the company, 
as revealed in the articles of incor¬ 
poration taken as a whole, deter¬ 
mines whether it is entitled to the 
rights conferred by a general stat¬ 
ute,—^International Boom Co. v. 
Rainy Lake River Boom Corp., 107 
N.W. 735, 97 Minn 613—38 CJ. p 
206 note 22 [h]. 

4- Minn.—^Heiberg v. Wild Rice { 
Boom Co., 148 N.W. 517, 127 Minn. 
8 . 

9% C.J. p 205 note 10 [a] (1). I 

Right generally to construct and 
maintain booms and dams see su¬ 
pra $ 46. 

5. Minn —^Heiberg v Wild Rice 
Boom Co., supra. 

38 C.J p 205 note 10 [aj (1). 

Bight to accumulate and xetalu. water 
(1) A. public boom or driving com¬ 
pany has a right to accumulate and 
retain water by flooding dams for 
such length of time and In such 
quantities as is reasonably neces¬ 
sary to enable it to drive with rea¬ 
sonable efficiency, notwithstanding 
such accumulation and retention of 
'Water may impair the use of the 
stream by riparian owners for power 
purposes—Johnson r. Wild Rice 


Boom Co., 160 N.W. 218, 127 Minn. 
490. 

C2) Such company has the right to 
raise and maintain the water up to 
the ordinary high-water mark, with¬ 
out making any compensation to 
riparian owners, and without incur¬ 
ring liability in case of injury to 
them—Gniadck v. Northwestern Im¬ 
provement & Boom Co., 75 N.W. 894, 
73 Minn. 87. 

6. Mass.—Perry v Wilson, 7 Mass 
393. 

38 C J p 207 note 83. 

7. Me —Plummer v. Penobscot Lum¬ 
bering Ass'n, 67 Me 3'6S. 

a. The constitutional prohibition 
against taking property for public 
use without Just compensation pre¬ 
vents the filing of a plat with the 
secretary of state as required by 
statute from having the effect of 
inltiatirg an adverse claam against 
riparian owners, or of asserting a le¬ 
gal right necessary to support a pre¬ 
scriptive title—^Pnce v Humptulips 
Driving Co, 198 P. 374, 116 Wash. 66. 

9. Wash,—^Robinson v. Silver Lake 
Rv & Lumber Co, 279 P. 1109, 153 
Wash. 261. 

38 O J. p 207 note 38. 

Duties of company as dependent on 
contract in absence of charter or 
statutory requirements see infra S 
53. 

Corpoxatioii held liable to bo sued 
by membexs without prior presenta¬ 
tion of claim for damages —Sibley v 
Penobscot Lumbering Ass'n, 46 A. 
293, 93 Me. 899. 
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110. Me —^Mullen v. Penobscot Log- 
Dnving Co., 38 A. 557, 90 Me. 555. 

I 38 C J p 207 note 39. 

11. Me —^Patterson v. Penobscot 
Log Driving Co, 71 Me 44 

38 C J p 207 note 40. 

12. Minn —Osborne v. Knife Palls 
Boom Corp, 21 N.W 704, 32 Minn. 
412, 50 Am R 590 

Wis.—Cohn V Wausau Boom Co., 2 
NW 546. 47 Wis 314 

13. Me —^Lewiston Steam Mill Co. 
V Richardson Lake Dam Co, 77 Me 
337 

38 C J. p 207 note 42 

Duty of retaining adequate water 
supply 

Where a corporation Is empowered 
by statute to charge tolls for driving 
logs, it has the reciprocal duty of 
storing and retaining an adequate 
supply of water for that purpose 
and is not entitled to use for other 
purposes water which is necessary 
for log driving—Stems Lumber Co. 
v. Penobscot Bay Bleclric Co, 116 A. 
734, 121 Me 287. 

14. Company appropriating location 
and maintaining boom without right 
other than at sufCerance of state was 
held to be a public service boom com¬ 
pany—^Robinson v Silver Lake Ry 
& Lumber Co., 279 P. 1109, 153 Wash. 
261 

15. Wash—^Robinson v. Silver Lake 
Ry. & Lumber Co., 279 P. 1109, 163 
Wash 261 

16. Me—^Machias Boom v. Sullivan, 
33 A. 13. 87 Me. 506 

17. Me.—^M€LChias Boom v. tSuUivan, 
supra. 
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LiabiKty as common carrier, A boom company 
engaf^ed in the business of driving and booming 
logs for any persons having logs to be driven, 
charging regular rates therefor, is not a common 
carrier or subject to the conunon-law liabilities of 
carriers.^® 

Accrual of liability. As a condition precedent 
to the accrual of liability for failure to deliver logs, 
a demand and offer to pay the proper charges is usu¬ 
ally necessary.!® 

§ 50- -Liability for Loss of Logs 

A boom or driving company Is liable for the loss 
of logs by reason of failure to exercise reasonable dili¬ 
gence In the construction, repairing, or management of 
the boom, but not for losses occurring without Its neg¬ 
lect. 

A boom and driving company is liable for the 
loss of logfs by reason o>f failure to exercise reason¬ 
able diligence in the construction, repairing,®® or 
management®! of the boom; but loss occurring 
without its neglect or carelessness does not render 
the company liable therefor,®® and hence it is not lia¬ 
ble for the loss of logs resulting from unavoidable 
dangers of the stream.®® The proprietor of a 
boom is liable for a negligent loss of logs whether 
he is acting as owner or lessee of the boom.®^ 
Where the company is required to hold all logs not 
in charge of the owner, it is liable where it allows 
such logs floating down the river to escape into the 
sea.®® 

§51. -Liability for Obstruction of 

Stream 

A boom company may not conatruct or maintain a 
boom or other structure In a stream in such manner 
as unreasonably to Interfere with the use of the stream 
by others for driving logs. 

A boom company may not construct or maintain 
a boom or other structure in a stream in such man¬ 


ner as unreasonably to interfere with the use of 
the stream by others for driving logs,®® although 
generally a boom company is not liable to riparian 
owners or others using the banks and bed of a 
stream for milling or other purposes unless the 
boom IS negligently, unlawfully, or improperly erect¬ 
ed or managed.®^ A boom company may not de¬ 
tain the logs of persons who have not requested the 
services of the company,®® where sufiicient provi¬ 
sions have been made for the running of such 
logs,®® except where it is necessary to stop them 
for a reasonable length of time until they can be 
separated from logs vrhich the company controls.®® 
However, a log owner may waive his right to ob¬ 
ject that the booms constitute an unlawful obstruc¬ 
tion of the stream by voluntarily making use there¬ 
of.®! Where a log owner, knowing of the unlaw¬ 
ful obstruction, drives his timber upon it without 
giving the owner of the boom time to remove the 
obstruction, he cannot recover damages for loss of 
lumber caused thereby.®® 

§ 52. Tolls 

a. In general 

b. Conditions on which right to collect 

tolls depends 

c. Persons liable 

d. Amount recoverable 

e. Enforcing payment 

a. In Gteneral 

Booming and other Improvement companiea are nan- 
ally authorized to charge tolls as compensation for out¬ 
lay In constructing or maintaining improvements and 
services rendered In receiving, handling, driving, amf 
sorting logs. 

The charters of booming companies or other im¬ 
provement companies, or the general statutes under 
which they are incorporated, usually authorize them 
to charge tolls as compensation for outlay in con- 


IB. Mich.—^Mann v. White Blver 
Liog A Booming Co, 8 N.W. 660, 
46 Mich. 88, 41 Am SR. 141. 

Minn —Chesley v. Mississippi A Rum 
River Boom Co., 88 N.W. 769, 89 
Minn. 88. 

19. Mich—Hall v. Tittabawassee 
Boom Co., 16 NW. 770, 51 Mich. 
377. 

aOL Me—^Holway v. Machias Boom, 
87 A 382, 90 Me. 125 

88 C J p 207 note 46. 

81. Wash.—Murray v. Wishkah 
Boom Co., 187 P. 180, 76 Wash 606. 

88 C J. p 207 note 47. 

88. Pa.—^Brown v. Susauehanna 
Boom Co, 1 A. 156, 109 Pa. 67, 58 
Am.SR. 708 

88 C.J p 208 note 48. i 


188. Pa.—^Brown v. Susquehanna 
Boom Go., supra. 

9A U.S—C. Crane & Co. v ‘Fry, W- 
Va., 126 F 278, «1 C.CJL 260 

85. Wash—Tinsley v. Bellingham 
Bay Boom Co, 92 P. 737, 5 Wash. 
644, reheard 88 P. 1056, 6 Wash. 
644. 

38 C J. p SO'8 note 52. 

86l Mich.—Watts v. Tittabawassee 
Boom Co., 17 N.W. 809, 52 Mich. 
203. 

88 C.J. P 208 note 54. 

87. W Va.—Pickens v- Coal River 
Boom A Timber Co., 41 S.1S. 400, 51 
W.Va 445, 90 Am.SR. 819—^Rogers 
V. Coal River Boom A Driving Co., 
28 S.B. 919, 41 W.Va. 598. j 
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Wla—^Borchardt v. Wausau Boom 
Co., 11 N.W. 440, 54 Wis. 107. 41 
Am.R. 12. 

89, Pa.—West Branch Boom Ca v. 

Dodge, 31 Pa. 285. 

88 CLJ. p 208 note 56. 

89, Mich —Ames v. Port Huron XiOg 
Driving A Booming, 5 Mich. 266. 

89, Wash—State v. Superior Court 
of Lewis County, 110 P. 1017, 60 
Wash. 198. 

88 C.J p 208 note 59 

aOL T7.S.—Nester v. Diamond Match 
Co., Mich., 105 F. 567, 44 aCLA. 
606, 52 L.B.A. 960. 

88. Ala.—^Harold v. Jones, 5 So. 488, 
86 Ala. 274, 8 L.RA. 406. 
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structing and maintaining the booms or other im¬ 
provements, and for quasi-public services in re¬ 
ceiving, handling, driving, and sorting logs coming 
within their jurisdiction.33 The validity of these 
statutes has generally been upheld.34 A statute 
purporting to grant a franchise to collect toll to 
any person or company making certain improve¬ 
ments in a river has been held void, however, for 
want of a certain grantee,35 and a statute author¬ 
izing a toll in the nature of a public tax to be used 
in the removal of obstructions has also been held 
invalid.86 Unless there is statutory authorization 
for the collection of tolls, no tolls can be collected 
in the absence of an express or implied contract to 
pay them,37 and a fortiori, where a boom or other 
structure is wrongfully and unlawfully maintained, 
one who places logs on the river to be floated can¬ 
not be subjected, without his consent, to the pay¬ 
ment of tolls to the owner of the boom or other 
structure for the use of his facilities.33 

Basis of charge, A charge of tolls is not for the 
use of the river but to compensate the company for 
its outlay in operating and maintaining its works 
and for its care and control over the logs within its 
chartered limits and for its maintenance of aids to 
the use of the nver.39 

b. Conditions on Which to Collect Tolls 
Depends 

Generally no toll may be demanded by an Improve¬ 
ment company before the improvements have been made 
facilitating transportation, or after the destruction of 


such Improvements, or unless other statutory conditions 
precedent to the charging of tolls have been performed. 

Generally no toll may be demanded by an im¬ 
provement company before the improvements have 
been made facilitating the transportation,^^ or after 
the destruction of such improvements but un¬ 
der some statutes or charters tolls may be de¬ 
manded where the improvements made are substan¬ 
tial and facilitate the driving of logs, although it 
might have been possible to float the logs at times 
without the aid of the improvements^^ and although 
the improvement company does no actual work in 
handling them.43 

License, Tolls may not be charged for sluicing 
logs by one construction and maintaining a dam, 
where he has failed to obtain the license which by 
statute is made a condition precedent to the right 
to collect tolls.^^ 

Fixing tolls. Tolls may not be demanded where, 
prior to the services for which they are demanded, 
the rate has not been fixed by the tribunal desig¬ 
nated by statute^® unless there is a special agree¬ 
ment to pay for such services.^® 

An ascertainment of the amount boomed is nec¬ 
essary, although actual measurement has been held 
unnecessary,^*^ and, where a statute so provides, 
no tolls may be collected prior to a survey of the 
logs in the booms by a duly appointed surveyor.^® 

Delivery. Tolls may not be recovered for run¬ 
ning more logs than are delivered unless it is shown 


33m Minn—^Mississippi & Rum Riv¬ 
er Boom Co. V. Pnnee, 24 N.W. 
361, 84 Minn 79. 

38 C.J. p 206 note 63. 

Blfflit M fraiLOlil«e 
The right granted by statute to 
collect tolls on logs placed in a nver 
has been regarded as a franchise.— 
Sellers v. Union Lumbering Qo., i39 
Wis. 525. 

34. U.S.—Duluth Lumber Co. v. St. 
Louis Boom St Improvement Co., 
C.C.Minn., 17 F. 419, 6 McCrary 
382. 

38 C J. p 208 note 64. 

Power of state to impose toll on 
logs floating in state destined for 
or coming from points outside the 
state see Commerce § 84. 

85. Wis.—Sellers v. Union Lumber¬ 
ing Co., 39 Wis. 525. 

36. N.C.—Hutton v. Webb, 3< N.B. 
S41. 12e Na 8^7. 

37. Ala~-McDonnell v. Muman 
Shipbuilding Corporation, 98 So. 
687, 210 Ala. 611. 

38 C.J. p 208 note 67. 

88. U.S.—Rainy Lake River Boom 


Corp. V. Rainy River Lumber Co., 
Minn, 162 P, 287, 89 C-CA 267, 
certiorari denied 29 S.Ct. 688, 212 
U.S. 574, 53 L Ed. 657. 

Ala.—^McDonnell v. Muman Ship¬ 
building Corporation, 98 So. 887, 
210 Ala. <611. 

39. Minn—Mississippi & Rum Riv¬ 
er Boom Co. V. Pnnee, 24 N.W. 
361, 34 Minn 79—Osborne v. Hnife 
Palls Boom Corp, 21 N.W. 704, 32 
Minn. 412, 50 Am R. 690. 

4a Me.—Swift River & Black Brook 
Improvement Co. v. Brown, 77 Me. 
40. 

38 C.J. p 209 note 71. 

4L Minn.—St. Louis River Dalles 
Improvement Co. v. C N. Nelson 
Lumber Co., <52 NW. 976, 51 Mmn 
10 . 

Pa.—‘Lehigh Coal & Navigation Co. 
V. Brown, 100 Pa. 338. 

4a Me —^Madunkeunk Dam & Im¬ 
provement Co. V. B P. Allen Cloth¬ 
ing Co, 66 A 537, 102 Me. 257. 

Pa.—Genesee Pork Improvement Co. 
V. Ives, 22 A 887. 144 Pa. 114, 13 
L.R.A 427. 


4a Wash.—Franck v. Pittock & 
Leadbetter Lumber Co., 122 P. 7, 
67 Wash. 563. 

44. Minn—Lamprey v. Nelson, 24 
Minn. 804. 

45. Mich.—Ocqueoc Improvement Co. 

V. Mosher, 59 N.W. 664, 101 Mich. 
473. ^ 

38 C.J. p 209 note 75. 

4a Idich —Ocqueoc Improvement Co. 
V. Mosher, supra 

Besolntloa authozlBiiig toll agreed on 
A contract fixing the toll is valid 
where the board designated by stat- 
I ute to fix the tolls has passed a res¬ 
olution authorizing the company to 
charge such rate or toll as should 
be agreed on by it and the person or 
persons desiring to transport such 
logs—pails Creek Timber Co. v. Day. 
228 P. 313, 39 Idaho 495. 

47. Wis—Wausau Boom Co. v. Plu- 
mer, 5 N.W. 26, 49 Wis. 115. 

4a Me.—nSide Booms v. Haskell, 7 
Me. 474. 

88 C J p 200 note 11. 

Necessity of survey by public sur¬ 
veyor generally see supra { 4'2. 
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that logs were lost without the fault of the com¬ 
pany;^® but when the boom company has rafted 
logs and well secured them below its boom, it has 
earned its boomage, and is entitled to it, although 
some of the logs are subsequently lost, if the loss 
is not caused by its negligence.5® 

Liability as dependent on request Under the 
terms of some statutes and charters, liability does 
not depend on the service having- been requested,®^ 
although under a statute in effect so providing 
tolls cannot be charged for driving where the logs 
are driven without a request therefor, unless the 
logs impede the driving of other logs by the com- 

pany.52 

c. Persons Liable 

One who for a fixed compensation agrees to drive 
logs to a certain point Is himself liable for the tolls, 
and the owner of the logs may also be liable therefor 
where the company has no knowledge of the driving con¬ 
tract. 

One who for a fixed compensation agrees to drive 
logs to a certain point is himself liable for the 
tolls.®® The owner of the logs cannot escape lia¬ 
bility, however, because of a driving contract with 
a third person where the boom company had no 
knowledge of the contract for driving.®^ Where by 
the charter a dam and improvement company is 
given a hen for tolls on logs driven down a stream, 
it has been held that the party whose interest is 
directly affected by such lien is liable for the tolls.®® 

d. Amount Becovexable 

The amount of the toll which may be charged is 
frequently fixed by charter or statute and the amount 
so fixed may not be exceeded. 

49. Mich —Seaton v. Pere Marquette 
Boom Co, 47 NW. 5'60, 84 Mich. 

178 

50. Me —Penobscot Boom Oorp. v 
Baker. 16 Me 283. 

61. U.S.—Duluth Lumber Co. v. St 
Louis Boom & Improvement Co., 

C.C.Minn. 17 F. 419. 5 McCrary 
882 

28 C.J. p 209 note 80. 

52. Wash.—Washougral River Im¬ 
provement & Logr-Drivmg Co. v 
Skamania Loggring Co., 62 P 450, 

28 Wash. 89. 

S8 C.J. p 209 note SI. 

63. Mich.—Johnson v. Cranage, 7 N". 

W. 188, 45 Mich 14. 

54. Pa.—West Branch Logging Co. 

V. Strong. 46 A. 290, 196 Pa. 51. 

55. Me.—^Madunkeunk Dam & Im¬ 
provement Co. V. B. P. Allen Cloth¬ 
ing Co., 66 A 537, 102 Me. 257. 

66; Me—^Machias Boom v. SulUvaa, 

27 A. 189. 55 Me 343—Side Booms 
V. Haskell, 7 Me. 474. 


Since boom companies and other improvement 
companies are quasi-public corporations, as dis¬ 
cussed supra § 48, the state has the power to regu¬ 
late the rates charged for their services.®® The 
amount of the toll,®7 or the maxim amount which 
may be charged,®® is frequently fixed by charter or 
statute, and the amount so fixed may not, in any 
event, be exceeded,®® even though an amount in 
excess of the one fixed is agreed on by the parties.®® 
Moreover, under a statute authorizing driving com¬ 
panies to establish and collect reasonable tolls, not 
to exceed a specified amount, it has been held that 
the courts have jurisdiction to determine whether 
the rate fixed by the company is reasonable, even 
though the rate fixed is below the maximum per- 
mitted.®! On the other hand, it has been held that 
as long as the company keeps within the maximum 
limit fixed by statute, its discretion as to fixing the 
amount may not be questioned.®® 

In the absence of special statutory authorization 
therefor a public service commission is without ju¬ 
risdiction to fix the amount chargeable as tolls;®® 
nor have the courts any power to do so, the extent 
of their power being confined to the determination 
as to whether or not the tolls which the companies 
attempt to exact are reasonable, in cases where they 
are not definitely fixed by statute.®* 

Matters considered in determining. In determin¬ 
ing what are reasonable rates for services rendered, 
the value of the company's property used for boom¬ 
ing purposes,®® the labor or services necessarily em¬ 
ployed,®® all disbursements necessarily made and all 
expenses necessarily incurred in rendering the serv¬ 
ices,®^ the character of the seasons,®® a custom in 

63. Wasb.—Wishkab Boom Co. v. 
Greenwood Timber Co., 153 P. 367, 
88 Wash. 568. 

64 Wash.—Wishkah Boom Co. v. 
Greenwood Timber Co, 171 P. 234, 
100 Wash. 472. 

65. Wash.—Wishkah Boom Co. v. 
Greenwood Timber Co., 171 P. 234, 
100 Wash. 472. 

>38 C.J p 210 note 97. 

Whether charges are reasonable as 
Jury question see infra subdivision 
e of this section. 

66. Wis.—Underwood Lumber Co. v. 
Pelican Boom Co, 45 N.W. 18, 74 
Wis. 76 

67. Me.—Mattawamkeag Log Driv¬ 
ing Qo. V. Byron, 63 ^ 913, 101 Me. 
181. 

38 C.J. p 210 note 99. 

68. Wis.—Underwood Lumber Co. v. 
Pelican Boom Co.. 44 N.W. 18, 76 
Wis. 76. 


67- Me-—Machias Boom v, Holway, 
36 A 378, 89 Me. 236. 

38 C.J. p 209 note 89. 

58. Me.—^Machias Boom v Holway, 
supra. 

Pa—Genesee Fork Improvement Co. 
V. Ives, 22 A. 887, 144 Pa. 114, 13 
L.RA. 427. 

59. Wis.—^Menominee River Boom 
Co V. Augustus ’Spies Lumber & 
Cedar Co., 18-2 N.W. 1118, 147 Wis. 
559. 

38 C.J. p 210 note 92. 

60. Wis.—^Menominee River Boom 
Co. V. Augustus Spies Lumber & 
Cedar Go, supra. 

$8 CJ p 210 note 93. 

61. Wash.—Wishkah Boom Co. v. 
Greenwood Timber Co., 153 P. 367, 
>88 Wash. 586. 

38 CJ. P 210 note 95. 

68. Pa.—Genesee Fork Improvement 
Co. V. Ives, 22 A. 887, 144 Pa. 114, 
13 L.RA. 427. 
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charging lower rates for drives earlier in the sea¬ 
son,®® lie quantity and character of the logs han¬ 
dled and of other logs passing down the river from 
which they must be separated,^® and the receipts of 
the company'll must be considered. A rule that the 
amount of boomage charges should be ascertained 
by “counting the logs into the boom” is reasonable, 
and the company may maintain an action for the 
charges when so ascertained, although the number 
of feet may have been overestimated.'^^® 

Storage charges. Charging for storage accord¬ 
ing to the time the logs are held in the boom is not 
proper under all circumstances.^® 

Discrimination in rates. In the absence of a pro¬ 
hibitory statute, a public service boom and driving 
corporation may discriminate in rates when the dis¬ 
crimination is fotmded on a reasonable difference 
in conditions attending the several transactions; but 
otherwise it must treat all alike, especially where it 
enjoys a substantial monopoly. 

e. Enforcing Payment 

Except where made so by statute, a statutory reme¬ 
dy for the collection of tolls is not exclusive, and an ac¬ 
tion may be maintained to enforce payment. 

Except where made so by the statute a statutory 
remedy for the collection of tolls is not exclusive,^® 
and an action may be maintained to enforce pay¬ 
ment.^® 

If a boom company sells logs to satisfy its claims, 
the statutory provisions as to the sale should be 
strictly followed or else the sale may be enjoined 
but mere irregularities do not prevent the passing 
of a valid title to the purchaser,7® and the fact that 
the sale was at private instead of a public auction 
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may not be set up by the purchaser as a defense to 
an action to recover the price.'^® 

Defenses. It is not a defense to an action for 
tolls on logs actually rafted and secured for the 
owner that other logs belonging to him were lost 
because the boom was defective and insufficient to 
secure them, the owner having recovered damages 
therefor.®® The owner may not set up as a set-off 
a claim for logs lost where they belonged to a dif¬ 
ferent lot brought into the boom at another time.®^ 

Questions for jury. In an action by a boom com¬ 
pany to recover for running and sorting logs, it is 
for the jury to decide disputed questions of fact, in¬ 
cluding the question of whether or not the charges 
are reasonable.®® 

§ 53. Contracts 

General rules governing the requisites, sufflcfencyr 
construction, and operation of contracts generally have 
been applied to contracts for driving and handling logs. 

In the absence of charter or statutory require¬ 
ment, the duty of boom companies or other river 
improvement companies to drive or handle logs de¬ 
pends on contract.®® General rules governing the 
requisites and sufficiency of contracts have been ap¬ 
plied to contracts for driving and handling logs,®* 
including rules as to the necessity and sufficiency of 
capacity to contract,®® offer and acceptance,®® and 
consideration.®*^ 

General rules governing the construction and op¬ 
eration of contracts have been applied to contracts 
of this character,®® including rules as to the con¬ 
struction and operation of the contract with respect 
to the time for performance,®® the compensation re- 
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69. Me.—^Mattawamkeag: Log: Driv¬ 
ing: Co. V Byron, 63 A. 913, 101 Me. 
181. 

7a Wla—Underwood Lumber Co. v. 
Pelican Boom Co., 45 N.W. 18, 76 
Wia 76. 

71. Mich.—Hall v. Tlttabawassee 
Boom Co., 16 N.W. 770, 51 Mich. 
377. 

72. Wis —Wausau Boom Co. v. 
Plumer, 5 N.W. 26, 49 Wis. 115. 

73. Mich.—Hall v. Tlttabawassee 
Boom Co., 16 NW. 770, 51 Mich. 
377. 

7a Wis —Menominee Biver Boom 
Co. V. Augrustus Spies Lumber & 
Cedar Co., 133 N.W 1118, 147 Wis. 
659. 

75. Pa.—West Branch Log:gnngr Co. 

V. Strong:. 46 A. 290, 196 Pa. 51. 

36 C.J. p 210 note 11. 

7a Ala.—^McDonnell y. Murnan 
Shipbuilding: Corporation, 98 So. 
887. 210 Ala. 611. 


Complaint hdld suffloiaiLt to state 

statutory rig:ht of action for recov¬ 
ery of tolL—^McDonnell v. Muman 

Shipbuilding: Corporation, supra. 

77. Pa —^Appeal of Bennett's Branch 
Improvement Co., 66 Pcu 242. 

78. Me.—^Hunter v. Perry, 83 Me 
169. 

79. Me—Kennebec Log: Driving: Co. 
V. Burrlll, 18 Me 314. 

sa Me.—Androscog:g'in Biver Side 
Booms V. Weld, 6 Me 105. 

Delivery of logrs and other matters 
as conditions on which ng:ht to 
collect tolls depends see supra 
subdivision b of this section. 

81. Me—Penobscot Boom Corp v 
Wadleig:h. 16 Me. 235. 

82. Mich.—iSturffeon River Boom Co. 
V. Nester, 20 N.W. -816, 55 Mich 
118. 

8a Idaho —Kelso v. Bdward Rut- 
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ledg:e Timber Co., 269 P. 94, 46 
Idaho 497. 

38 C J. p 211 note 19. 

8fti Idaho.—^Kelso v. Hdward Rut- 
ledg:e Timber Co., supra. 

85. Wis —Wausau Boom Co. v. 
Plumer, 35 Wis 274 

88 C.J. p 211 note 22. 

86. Minn—Namakan Lumber Co. v. 
Rainy Lake River Boom Oorp, 133 
NW 259, 115 Minn 296. 

3*8 C J. p '211 note 23 

87. Idaho.—Kelso v. Hdward Rut- 
ledg:e Timber Co, 269 P 94, 46 
Idaho 497. 

38 C J. P 211 note 24. 

8a Ky—^Kentucky River Timber & 
Coal Co V Mosely, 310 SW 180, 
183 Ky. 696 
88 CJr. p 211 note 26. 

89. Me —Penobscot Lumbering: 
Ass'n V. Bussell, 42 A. 408, 93 Me. 
256. 

38 C J. p 211 note 27. 
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coverable under the contract,#® and the s^rability 
■of the contract#! 

§ 54. -Performance, Breach, and Dam¬ 

ages 

Contracts for driving or rafting logs require the ex¬ 
ercise of reasonable care and the dcng of whatever 
may be necessary and Incidental to such sarvioe, and 
either party Is entitled to recover damages for a breach 
of the contract by the other. 

Contracts for driving and rafting logs require the 
doing of whatever may be necessary and incidental 
to such service.92 One who contracts to drive or 
raft the logs of another is bound to exercise rea¬ 
sonable care, diligence, and foresight in handling the 
logs.®® Ordinarily failure to perform is not excused 
by a change in circumstances.®^ Failure of water 
may excuse driving, However, where there is noth¬ 
ing in the contract to the contrary, since the driver 
will not be presumed to warrant the sufficiency of 
the water in the stream for floating the logs.®® 

Damages. Either party is entitled to recover 
damages for a breach of the contract by the oth¬ 
er,®® Only such damages will be allowed as fairly 
compensate the injured party for his loss.®^ 

§ 55. — Actions 

General rules governing actions on contracts have 
been applied In actions growing out of contracts for the 
driving and handling of logs. 

General rules governing actions on contracts have 
been applied in actions growing out of contracts for 
the driving and handling of logs,®® including rules 
governing defenses,®® pleadings,^ issues, proof and 
variance,® the admissibility® and weight and suffi¬ 
ciency^ of evidence, questions of law and fact,® and 
instructions.® 


§ 56. Intermingling and Confusion 

a. In general 

b. Under contract 

c. Under statutes 

a. In Qeneial 

The owner of logs turned Into a stream and left to 
themselves so that another drive Is hindered by them Is 
liable at common law for obstructing the common way, 
and, where logs of different owners are voluntarily com¬ 
mingled, any one of the owners, on notice to the othersr 
may at the common expense of all move the logs to 
some point where separation is conveniently possible; 
but the owner of commingled logs will not be deprived 
of his property under the doctrine of confusion of goods 
if the logs of each can be distinguished or If a quantity 
equal in kind and value can be given. 

If logs are turned into a stream and left to them¬ 
selves so that another drive is embarrassed or hin¬ 
dered by them, the owner of such logs is liable 
at common law for obstructing the common way;^ 
and such common-law right of action is not taken 
away 1y a statute giving a right of action different 
in form from that at common law.® There is no 
liability at common law, however, unless defend¬ 
ant's conduct was negligent or otherwise wrongful.® 
Where logs of different owners are voluntarily com¬ 
mingled in a stream at a point where they cannot 
be separated, any one or more of the owners, on 
notice to the others, may, at the common expense of 
all, move the logs to some point where separation 
may be conveniently possible.^® 

Confusion of goods. The owner of logs who 
mingles them with those of another will not be de¬ 
prived of his property under the doctrine of con¬ 
fusion of goods, as discussed generally in Confu¬ 
sion of Goods § 3, if the logs belonging to each can 


sa Ky—Johnaon v Tackitt, 191 S 
W 117, 178 Ky 406. 

38 C J. p 211 note 28. 

91, Mich—^Manistee Nav Co. v. Fil¬ 
er, 151 N.W. 1025, 186 Mich. 302 

38 C J. p 211 note 29. 

98. NC—Meekms v. Newberry, 7 S 
E. 6>55. 101 N a 17. 

3S C J p 211 note 31. 

■9a Me—^Palmer v. Penobacot Lum- 
beiing Aaa'n, 3i8 A 108, 90 Me 193. 

94. U.S—Mississippi River liOgging 
Co. v Robson, Iowa, 69 F. 778, 16 
CCA 400. 

38 C J. p 212 note 83 

85. NH—Clarksville XiSad Co. v. 
Harriman, 44 A 527, <68 N.H. 374. 

‘96. Mich—Manistee Nav. Co. v. 
Louis Sands Salt & Lumber Co., 
140 N.W. 665, 174 Mich. 1. 

.38 CJ. p 212 note 36. j 


'97. Idaho.—Carey v. Lefferty, 86 P- 
2d 168, 59 Idaho 578. 

98. Wash.—^Robinson v. Silver Lahe 
Ry & Lumber Co., 279 P. 1109, 
163 Wash 261. 

99. ns—^Neater v. Diamond Match 
Co, Ill. 148 F. 72, 74 CCA. 266. 

88 C J. p 212 note 43. 

L U.S—Nester v. Diamond Match 
Co. supra 

88 C.J p 212 note 87. 

a. Idaho —Carey v Laflerty, 86 P.2d 
168, 59 Idaho 578 

8. Me —^Penobscot Bdom Corp v. 
Wadleigh. 16 Me 233. 

88 C J. p 212 note 88. 

4k. Idaho —^Kelao v. Edward Rut¬ 
ledge Timber Go., 269 P. 94, 46 
Idaho 497 

Wash—^Robinson v. Silver Lahe Ry. 
& Lumber Co., 279 P. 1109, 158 
Wash. 261. 

88 C.J. p 212 note 39. 
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Idaho.—^Kelso v. Edward Rut¬ 
ledge Timber Co., 269 P. 94, 46 
Idaho 497. 

Wash.—^Robinson v. Silver Lake Ry. 
& Lumber Co, 279 P. 1109, 153 
Wash. 261. 

83 C J. p 212 note 40. 

6. Mich.—^Manistee Nav. Co. y. Louis 
Sands Salt & Lumber Co., 140 N.W. 
565, 174 Mich. 1 
38 C.J. p 212 note 41. 

7- Mich.—^Reliant v. Brown, 44 N.W. 

326. 78 Mich. 294. 

88 C J. p 212 note 44. 

8. Mich.—^Reliant v. Rrown, supra. 
Minn.—^Miller v Chatterton. 46 N. 

W. 1109. 46 Minn. 838. 

9. Minn.—^Miller v. Chatterton, su¬ 
pra. 

la Or.—^Hodson v. Coodale, 29 P. 

70, 22 Or. 68 
88 aj p 218 note 47. 
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be distinguished,^! or if a quantity equal in kind and 
value can be given the other party,!^ and this has 
been held to be true even though the commingling 
is malicious or fraudulent.!® On the other hand, if 
the particular logs of each cannot be identified, the 
party whose logs have been wrongfully commingled 
IS entitled to take from the entire lot logs corre¬ 
sponding in size and quality to those wrongfully 
commingled.!^ 

b. TJxider Contract 

The rights and duties as to driving Intermingled 
logs may be fixed by contract. 

The rights and duties as to driving intermingled 
logs may be fixed by contract.!® As long as an 
agreement for a joint drive is being acted on, and 
recognized by, the parties as in force, its terms, 
and not the provisions of the statute, govern the 
rights and duties of the parties.!® Where, however, 
a contract between log owners for a joint drive of 
their intermingled logs is abandoned by one of them, 
the other may treat the contract as terminated and 
recover under the statute for further acts in driving 
the intermingled logs,!7 

c. XTnder Statutes 

Under statutes se providing, any person compelled 
to drive the logs of another Intermingled with his own 
or to break log Jams formed by the logs of another where 
they obstruct his drive Is entitled to a reasonable com¬ 
pensation therefor from the owner of such logs. 

Under statutes so providing, any person com¬ 
pelled to drive the logs of another intermingled with j 
his own or to break log jams formed by the logs of I 


another where they obstruct his drive is entitled to 
a reasonable compensation therefor from the owner 
of such logs.!® The validity of such statutes has 
been upheld,!® and, being remedial in their nature, 
they should be liberally construed.®® Such statutes 
have been held to apply whether the drive consists 
of saw logs or of ship timber, pulpwood, or any oth¬ 
er wood product suitable for commerce or manufac¬ 
ture that may be conveniently driven to market,®! 
and where the intermingling is by consent or by 
contract as well as where it is wrongful.®® 

It is the failure or refusal of an owner of logs to 
act after they have become intermixed with the logs 
of another that gives the latter the right to drive 
them at the expense of the former.®® Moreover, 
it has been held that it is immaterial, as far as liabil¬ 
ity under the statute is concerned, whether the inter¬ 
mingling took place before or after the commence¬ 
ment of the drive,®4 or whether the driving is of 
benefit to defendant,®® or that the party claiming 
compensation had another drive later on when all 
of defendant’s logs would have been turned in,®® or 
that the party from whom compensation is asked 
had not abandoned all effort to drive his own logs 
to market,®7 or had made ample provision for driv¬ 
ing his own logs, where the driver was ignorant 
thereof and acted in good faith;®® but one owner 
has no right to drive the logs of another and charge 
for so doing when the latter owner is using all rea¬ 
sonable means to dnve his own logs.®® If the in¬ 
termixture of logs arose from the misconduct of 
the party claiming compensation, he cannot recov¬ 
er;®® nor can compensation be recovered for the 


11. Minn.—Somers v. Kane, 210 N. 

W. 287, 168 Minn. 420. 

Vt—Goff V. Bralnerd, € A. 893, 68 
Vt. 468. 

12i Minn.—Somers v. Eane, 210 N. 
W. 287, 168 Minn. 420. 

13. Minn.—Somers v. Kane, siqpra. 

14. Ky.—^Day v. Asher, 132 S.W. 
1035, 141 Ky. 468. 

8*8 C.J. p 215 note 97. 

15. Mich—-McDonald v Boeing, 45 
N.W. 362, 80 Mich. 415. 

38 O.J. p 218 note 48. 

1& Mich.—McDonald v. Boeing, su¬ 
pra. 

Mmn—^Beard v. Clarke, 29 N.W. 142, 
36 Mmn. 324. 

17. Minn.—^Beard v. Qlarke, supra— 
WcLlker v. Bean, 26 'n.W. 232, 34 
Minn. 427. 

18, Minn.—Osborne v, C, N. ITelson 
Liumber Oo., 22 N.W. 540, 33 Minn. 
285. 

38 C J. p 213 note 52. 

What ooBStitntes ohstmctlom 
"t is not necessary, in order to 


constitute a hindrance or obstruc¬ 
tion within the meaning of the stat¬ 
ute, that the logs of such other per^ 
son come into actual contact with 
those of the person driving them and 
claiming compensation therefor—An¬ 
derson V. Maloy, 19 N.W. 887, 82 
Minn. 76. 

19- Mich —Cran e Dumber Co. v. Bel¬ 
lows, 76 Jrw 67, 117 Mich. 483. 

38 aj p 213 note 53. 

The right to use rivers as pubUo 
highways for floating logs has been 
held not to be abridged or impaired 
j by such statutes.—Wisconsin River 
•Dog-Driving Ass'n v. D. P. Comstock 
Dumber Co., 40 N.W. 146, 72 Wis. 464, 
1 DR.A. 717. 

8a Wis.—Wisconsm River Dogr- 
Dnving Ajss'n v. D. F. Comstock 
Dumber Co., supra. 

38 CJ. p 218 note 55. 

81. Me.—^Bearce v. Dudley, 34 A. 
260, 88 Me. 410. 

88. Mmn.—Beard v. Clarke, 29 N.W. 
142, 85 Mmn. 324—Walker v. Bean, 
26 N.W. 232, 34 Minn. 427. 
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83. Me.—^Foster v. Cushing, 36 Me. 
60. 

Mich —^Ames v. Port Huron Dog 
Driving, etc., Co, 6 Mich. 266. 
Wis.—Hayward v. Campbell, 39 N.W. 
540, 72 Wis. 321. 

84. Wis.—Wisconsin River Dog- 
Drlvmg Ass'n v. D P, Comstock 
Dumber Co., 40 N.W. 146, 72 Wis. 
464, 1 D.RA 717. 

85. Me —^Bearce v. Dudley, 34 A. 260, 
88 Me. 410. 

Mmn.—Osborne v. C N. Nelson Dum¬ 
ber Co., '22 NW. 640, 33 Mmn 285. 

88. Me—^Bearce v. Dudley, 84 A 
260, 38 Me. 410. 

87. Mmn.—W. Backus Dumber 
Co. V Scanlon-Gipson Dumber Co, 
81 N.W. 216, 78 Minn. 438 
38 C J. p 213 note 60. 

8& Me—^Foster v. Cushing, 35 Me. 
60. 

89. Mich —Butterfleld v. Gilchrist, 
29 N.W. 682, 63 Mich 165 

38 C J. p 218 note 61. 

3a Me—^Megquier v. Gilpatrick, 34 
A. 262, 88 Me. 422. 
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driving of such logs as had not become inter¬ 
mixed.®! 

The right to compensation is not aifected by the 
fact that at the time the stream had not in its nat¬ 
ural state suflEcient water to float logs, and that 
plaintiff has had to resort to artificial means.®® The 
right of recovery is limited to a reasonable compen¬ 
sation for driving the logs, however, and has been 
held not to include a charge for the use of a dam 
by which the stream is made navigable.®® 

In the absence of a statute to the contrary, a 
person driving intermingled logs under the author¬ 
ity of the statute may recover compensation therefor 
from the owner, although the latter may have had 
no previous notice so as to give him an opportunity 
to take charge of and drive his own logs.®^ 

Joint drives. In order to recover compensation 
for driving the logs of another, the party driving 
need not assume entire charge of the drive; it is 
sufficient that the person claiming compensation em¬ 
ployed proportionately more men than the owner of 
the other logs.®® Where the driving of intermingled 
logs is the joint work of two or more owners, each 
may claim compensation of the other for an excess 
of service beyond his equitable share.®® It has been 
held that a log owner first putting his logs in a 
stream has the right to manage his whole drive as 
most advantageous to himself,®7 provided he does 
not unreasonably appropriate the stream,®® and if 
defendant interjects his logs in the midst of plain¬ 
tiff's logs plaintiff may drive the mass at the ex¬ 
pense of both owners, and defendant cannot pre¬ 
vent this course by attempting to drive his own 
logs only to increase the expense of driving the 
whole mass.®® 


Sufficiency of drive. A person driving intermin¬ 
gled logs must use such care and skill as attach to 
the position of bailee and agent, both as to select¬ 
ing the time for driving and in all the particulars in 
which the rights of such other persons are in¬ 
volved.^® When intermixed logs are once taken 
charge of to be driven at the expense of various 
owners, they must be driven reasonably clean,and 
to their destination,^® unless they could not be con¬ 
veniently separated at such place,4® in which event 
the right to compensation is not lost by the fact 
that the logs were driven past their destination 
where this was necessary in order to reach a place 
of convenient separation.®^ In order to be entitled 
to recover compensation a party must actually drive 
the logs of another, since it is not sufficient simply 
to get them out of his own way, making no further 
effort to keep them afloat in the stream.®® 

Persons entitled to compensdiion and persons lia¬ 
ble. One rightfully possessing logs of another is 
considered to be the owner thereof in so far as his 
right to recover compensation for driving other logs 
intermingled therewith is concerned.®® A trespass¬ 
er who wrongfully cuts logs from the land of an¬ 
other and intermingles and drives them with his own 
logs, however, may not claim compensation for 
driving the logs so cut.®7 Only the owner of the 
particular logs driven can be held liable for the driv¬ 
ing thereof,®® unless the statute otherwise pro¬ 
vides,®® as, for example, where the statute gives 
a right of action against any person in whose name 
a log mark is recorded.®® 

Amount of compensation recoverable. Under the 
statutes the person driving intermingled logs is 
entitled to a reasonable compensation,®! which ordi¬ 
narily is the pro rata expense of driving the mass.®® 


81. Me.—Bearce v. Dudley, 34 A. 260, 
88 Me. 410 

32. Minn.—Beard v. Clarke, 29 N.W. 
42, 35 Minn. 324 

38 C.J. p 213 note 64. 

33. Mich —Crane Lumber Co. v Bel¬ 
lows, 76 N.W. 67, 117 Mich. 482. 

34. Minn.—Osborne v. C. N Nelson 
Lumber Co, 22 N.W. 540, 33 Minn. 
285. 

35. Minn.—^E. W. Backus Lumber 
Co. V. Scanlon Gipson Lumber Co, 
81 N.W. 216, 78 Minn. 438. 

86. Me.—^Lord v. Woodward, 42 Me. 
497. 

Mich.—^Peters v Gallagher, 37 Mich. 
407. 

37. Me.—Meaauier v. Gllpatrick, 34 
A. 262, 88 Me. 422. 

88. Me.—^Megquier v. Gllpatrick, su¬ 
pra. 


39. Me.—MesQUier v. Gllpatrick, su¬ 
pra. 

40. Me.—^Foster v. Cushing, 35 Me. 
60. 

Minn—Beard v. Clarke, 29 N.W. 142, 
•35 l^inn. 324. 

41. Me.—Weymouth v Beatham, 45 
A. 619, 93 Me. 525. 

38 C J. p 214 note 80. 

4SL Me.—Weymouth v. Beatham. su¬ 
pra—^Bearce v. Dudley, 34 A. '260, 
88 Me. 410. 

43. Minn.—Chesley v. De Graff, 29 
NW. 167, 35 Minn. 41<5. 

44. Minp.—Chesley v. De Graff, su¬ 
pra. 

38 C.J. p 214 note 83. 

46. Mich.—^Doyle v. Pelton, 96 N. 

W. 483, 134 Mich. 398. 

Mintt- —^Miller V. Chatterton, 48 N.W. 
1109, 46 Minn. 338. 

761 


46. Me.—^Tibbets v. Tibbets, 46 Me. 
365. 

Wis.—Wisconsin River Log-Driving 
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48. Mich—^Bdson v. Gates, 6 N.W. 
645, 44 Mich. 263. 

38 C.J. p 214 note 87. 

49. Minn.—^Boyle v. Musser, 79 N. 
W. 664, 77 Minn. 153. 
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Compensation is to be measured by the value of the 
labor performed in driving the logs, and not by the 
value of the benefit thereby conferred on the owner, 
of such logs.53 

Proceedings to recover compensation. In order 
to recover compensation for driving intermingled 
logs, an action may be brought to recover a personal 
judgment against the owner,54 or a lien may be 
enforced against the logs so driven, as discussed in¬ 
fra § 64. 

§ 57. Stranded and Lost Logs 

a. In general 

b. Statutory rights 

a. In General 

In the absence of a statute or contract giving such 
right, a riparian owner has no right to forfeit logs 
stranded on his land, nor has he any right, it has been 
held, to recover any compensation, and in removing 
them he Is bound to inflict as little Injury as possible. 

In the absence of statute or contract giving such 
right, a riparian owner has no right to forfeit logs 
stranded upon his land.®® The owner of the logs 
may reclaim them,®® and where the logs have been 
washed ashore without his fault he has the right to 
go upon the land of the riparian owner for the pur¬ 
pose of reclaiming them.®^ It has also been held 
that a ripanan owner has no right to compensation 
of any kind or in any degree in respect of logs which 
have simply come upon his land,®® and in remov¬ 
ing them he is bound to inflict as little injury as 
possible.®® However, there is authority, as dis¬ 
cussed infra § 58, to the effect that where logs have 
been carried away by a flood and lodged on another’s 
land without the owner’s fault, if he desires to re¬ 
claim them he must make compensation for the in¬ 
juries sustained by the owner of the land, although 
it has been held that in such case the owner of the 
logs can reclaim them without ascertaining and pay¬ 
ing damages in advance.®® 

53. Minn.—Osborne v. O. N Nelson 
Lumber Co., 2*2 N.W. 540, 23 Minzi. 

285 

54b Me.—Wadleigh v. 

Pulp & Paper Co., 100 A. 150, 116 
Me. 107. 

28 C J. p 214 note 92. 

65. Pa.—West Branch Lumbermen’s 
Exch. V. McCormick, 1 PeuDist. 

542. 

38 C.J. p 215 note 1. 

56. Wash.—^Maulsby v. Cook, 235 P. 

23, 134 Wash 133. 

57. N.!!.—Carter v. Thurston, 58 N. 

H. 104. 42 Am.R 684. 

Vt.—^Boutwell V. Champlain Realty i 


Contract rights. The log owner may have a con¬ 
tractual right to go on the land and remove strand¬ 
ed logs, unaffected by custom®^ or statute.®® 

Where a log raft ot timbers have lodged against 
a bridge during high water, thereby endangering 
the bridge, the owners of the bridge have the right 
to remove the raft or timbers provided they use or¬ 
dinary care to avoid unnecessary injury to the log¬ 
ger,®® but it has been held that the owners of the 
bridge have no right to give the timbers to a third 
person on condition that he retrieve them where the 
owner of the timbers proceeds with dispatch to re¬ 
trieve them.®4 

Sunken logs as derelict; brands or marks. 
Where, in a community in which there is a com¬ 
mon understanding to the effect that sunken logs 
are to be considered derelict and abandoned and 
become the property of him who raises them, a mill 
owner buys such logs from those who have raised 
them, or himself engages in raising them for his 
own account, without regard, in either case, to the 
brands or marks that they may bear, other persons 
similarly situated may presume that he acquiesces inr 
such understanding in so far as it may affect logs 
bearing his brands or marks®® and cannot be mulct¬ 
ed in damages for buying such logs in the open mar¬ 
ket.®® 

Riparian owner not bailee for log owner. The 
stranding of logs on the land of a riparian owner 
does not constitute him a special bailee thereof for 
the owner of the logs, or invest him with a right to* 
possession superior to that of a former finder who 
had set them adrift from a place where they had 
been stranded prior to their stranding on the land 
of the jriparian owner.®^ 

b. Statutory Bights 

Statutes relating to compensation and forfeiture^ 
where logs are lost or stranded, are in force in a num¬ 
ber of lumber states and govern the rights in, and dis¬ 
position to be made of, logs within their operation. 

63. Mich—Bradley v. Tittabawassee 
Boom Co, supra 

83. XTotioe to lofiTfiTer held wuieces- 
sary 

Pla—Louisville & N R, 'Co v Yar¬ 
brough, 418 So. 534, 57 Fla 101. 

84b 6kl —^Nolan V. Grant County, 152 
P. 63, 51 Okl. 320 

65. La.—J. A. Bel Lumber Co. v. 
Stout, 64 So. 8'81, 134 La 987 

66. La.—J A. Bel Lumber Co. v. 
Stout, supra 

67. Tenn—^Deaderick v Quids, 6 S. 
W. 487, 86 Tenn. 14. 6 Am.SR- 
812. 


Katahdin 


Co., 94 A. 108, 89 Vt 80, Ann Cas 
1918A 726. 

Wis.—^Polebitzke v. John Week Lum¬ 
ber Co., 181 N.W. 730, 173 Wls 509. 

Right to use shores generally in 
driving logs see supra S 46. 

58. Pa—West Branch Lumbermen’s 
Exch. V. McCormick, 1 Pa.Dlst 
542 

38 C. T. p 215 note 2. 

59. Me—^Berry v. Carle. 3 Me 269. 

60. Wash.—Maulsby v. Cook, 235 P. 
23, 134 Wash. 133. 

61. Mich.—^Bradley v Tittabawas¬ 
see Boom Co., 46 N.W. 24, 82 Mich. 
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statutes relating^ to compensation and forfeiture, 
where logs are lost or stranded, are in force in a 
number of the lumber states.68 Such statutes gov¬ 
ern the rights in, and disposition to be made of, logs 
within their operation,®® but do not apply to logs 
not fairly within their purview.70 There can be 
no right to compensation or title by forfeiture un¬ 
less there has been a compliance with all the statu¬ 
tory requirements.^! 

§ 58. Injuries Incident to Driving or Rafting, 
and Actions Therefor 

a. In general 

b. Actions 

a. In General 

One using a stream for floating logs Is liable in dam¬ 
ages for injuries to another resulting from his negli¬ 
gence. 

The damages which riparian owners or others 
may sustain as a natural and unavoidable conse¬ 
quence of the use of a stream for floating logs, 
where such operation is conducted with due care and 
in a reasonably prudent manner, must be borne by 
them .'^2 Nevertheless, one who uses a stream for 
floating logs or lumber must exercise ordinary or 


reasonable care to avoid injury to others, as dis¬ 
cussed supra § 46, and where, by reason of his fail¬ 
ure to exercise such care or his negligence, injury 
results to another, he is liable in damages there- 
for,73 subject to the limitation that a recovery may 
be precluded by failure of the person injured to use 
ordinary care to avoid the injuryJ^ or by other 
contnbutory negligence.^® 

Stranded logs. One floating logs on a float¬ 
able river is liable to a riparian owner for dam¬ 
ages occasioned by the stranding of logs upon his 
land^® or by the removal of such logs,'^^ if he is 
guilty of negligence in driving or floating such logs, 
but it has been held that he is not liable to a ripari¬ 
an proprietor for damages occasioned by the strand¬ 
ing of logs upon his land if he exercises due care 
in driving or floating such logs,78 although he may 
be liable where he allows the logs to remain upon 
the land an unreasonable length of time;"^® and 
there is authority to the effect that, where logs have 
been carried away by a flood and lodged upon the 
land of another without the owner's fault, if he de¬ 
sires to reclaim them he must make compensation 
for the injuries sustained by the owner of the 
land.®® 


88. Me.—^Howe v Ashland Iiumber 
Co, 85 A. 160, 110 Me. 14 
Minn—Somers v. Kane, 202 N.W. 27, 
162 Minn 40. 

38 C J. p 215 note 10. 
validity 

(1) A statute providing: that un¬ 
marked logs found in waters of any 
lumber district not in possession or 
control of any one shall be deemed 
abandoned, has been held valid as 
constitutional exercise of police pow¬ 
er—Somers v. Kane, 202 N.W. 27, 
162 Minn. 40. 

(2) Other similar statutes have 
likewise been^ held valid see 38 C J 
p 215 note 10 [a] (3). 

69. Minn.—Somers v. Kane, supra. 

70. Pa,—West Branch liUmbermen’s 
Exch V Fisher, 24 A 735. 150 Pa, 
475 

38 C J p 21*5 note 10 [b]. 

Xogs in possession or under control 
of owner 

(1) A statute providing in effect 
that logs found in the waters of a 
lumber district, not in the possession 
or under the control of any person, 
which have no distinctive recorded 
marks, shall be deemed abandoned, 
does not apply to logs in the posses¬ 
sion or under the control of the orig¬ 
inal owner or of those to whom he 
has intrusted them, and logs lying 
at shore of owner's land in such a 
situation that they do not float away 
remain within his control.—iSomers v. 
Kane. 202 N.W. 27, 162 Minn. 40. 


(2) So, under a similar statute, 
it has been held that logs subject to 
forfeiture on being found floating, 
without being under the immediate 
care and control of any person, can¬ 
not be seized as forfeited after the 
owner has regained possession there¬ 
of.—^Barron v. Davis, 4 N.H, 338. 

71. Ark —^Sullivan v. Wooldridge, 
154 S.W. 508, 107 Ark. 256. 

38 C.J p 216 note 12. 

Title does not vent naitll pxooead- 
Ings have been taken to enforce the 
forfeiture.—^Log Owners’ Booming 
Co V. Hubbell, '97 N.W. 157, 135 Mich. 
65, 4 L.RA,N.S.. 573. 

72. Idaho.—Idaho Northern B, Co. 
V. Post Falls Liumber & Mfg. Co., 
119 P. 1098, 20 Idaho 695. 

SQ C.J p 21$ note 15. 

Authorized acts 

Where a lumber company does only 
what, by its charter, it is authorized 
to do, and is free from fault and 
negligence, it is not liable for con¬ 
sequences and damagea—IHowe v. 
Ashland Dumber Co., 85 A. 160, 110 
Me. 14. 

73- Ala—Lilley v. Fletcher, 1 So. 
273, '81 Ala, 234. 

Idaho —Falk v Humbird Lumber Co., 
208 P. 404, 36 Idaho 1. 

Keffligenoe and flood 
Where the negligence of a lumber 
company maintaining piers and 
booms for the sorting of logs floating 
down a river co-operated with a 
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heavy rainfall and flood in causing 
damage to adjacent land, the com¬ 
pany was liable for the damages sus¬ 
tained, if the company should have 
anticipated that such a rainfall as 
caused the damage might occur.— 
Howe V. Ashland Lumber Co, 85 A. 
160, 110 Me. 14. 

Agreemaat with zipazlaxL owner for 
the use of the stream for floating 
logs does not operate as a release 
of a cause of action for negligence.— 
Falk V. Humbird Lumber Co., 208 P. 
404, 36 Idaho 1. 

74. Wis—^Miller v. Sherry, 26 N.W. 

612, 65 Wis. 129. 

38 C.J. p 216 note 17. 

76. Wis.—^Miller v. Sherry, supra. 

7A Me.—Howe v. Ashland Lumber 
Co., 85 A 160, 110 Me. 14. 

Right of riparian owner to stranded 
logs see supra § 57. 

77. Minn.—Plaude v. Mississippi & 
Rum River Boom Oo., 169 N.W. 
600, 1*41 Minn. 170. 

78. Vt.—^Boutwell v Champlain 

Realty CO, '94 A. 108, 89 Yt. 80, 
AnnCas.l918A 726. 

38 C.J. p 216 note 21. 

79. Ky.—Ford Lumber & Mfg. Co. v. 
McQueen, 14 Ky.L 521. 

N.Y.—ISheldon v Sherman, 42 Barb. 
368, affirmed 42 N.T. 484, 1 AulR. 
569. 

80. N.Y.—Sheldon v. Sherman, 42 N. 
Y. 484, 1 AnouR. 569. 
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Injuries to bridge. One who willfully®^ or neg- 
ligently 82 damages a bridge while floating logs or 
lumber is liable therefor to the extent of the dam¬ 
age done, regardless of whether or not the stream 

IS navigable.S3 

Log jafns. Where logs are negligently allowed to 
form jams, or where ordinary care is not exercised 
for the breaking up of log jams, the person or com¬ 
pany driving the logs is liable for damages result¬ 
ing therefrom.®^ Moreover, it has been held that a 
boom company may be liable for continued over¬ 
flows due to log jams, although not negligent, where 
it has not acquired the right to overflow by pur¬ 
chase or condemnation.®^ 

b. Actioiis 

Although damages are sometimes required by statute 
to be appraised by third persons, such statutes have been 
held not to provide an exclusive remedy; and a stat¬ 
utory right to seize floating logs has been held not to 
preclude an action for damages. 

Although damages are sometimes required by 
Statute to be appraised by third persons,®® such stat¬ 
utes have been held not to provide an exclusive rem- 
edy®7 and to relate only to damages necessarily or 
naturally resulting from the floating and not to dam¬ 
ages which are the result of negligence.®® A stat¬ 
utory right to seize floating logs has been held not 
to preclude an action for damages.®® An injunction 
will not issue where the remedy at law is ade¬ 


quate.®® 

fF/io may sue. A riparian owner injured as a 
result of the negligent driving of logs may sue, 
where in possession, without showing a valid and 
perfect title.®i Although drainage commissioners 
may sue one using a stream to drive logs to pre¬ 
vent its being used in such way as to lessen its 
usefulness for drainage purposes,®® they cannot as¬ 
sert the rights of riparian owners.®® One who en¬ 
ters into a contract to drive logs down a stream 
with knowledge that it is obstructed is not entitled 
to maintain an action for damages against the per¬ 
son maintaining the obstruction.®^ 

Defenses. The right to float logs between cer¬ 
tain points on a floatable stream is no defense for 
injury done thereby to a dam beyond such points.®® 

Damages for injuries to realty. General rules 
governing the measure of damages for injuries to 
real property, as discussed in Damages § 84, have 
been applied in actions for damages incident to 
driving or rafting logs.®® The damages recover¬ 
able in an action by a riparian owner for injuries 
to his land include compensation for land actually 
destroyed or washed away, and the damage, if any, 
to the remaining land.®7 

Pleadings, evidence, and trial. General rules are 
applicable in respect of pleadings,®® burden of 
proof,®® admissibility,! weight and sufficiency® of 


81. Miss—Cue V. Breeland, 29 So. 

850, 78 Miss. 864. 

Bzeacli of promise to remove "boom 
It county constructed "bridge at 
certain point on the promise of op¬ 
erators of 'boom at such point that 
they would remove the boom, such 
operators, on failure to do so, would 
be liable to the county for damage to 
bridge caused by tbe continuance and 
maintenance of the boom in violation 
of such agreement.—^Floyd County v. 
Allen, 227 S.W. 994, 190 B^. 632. 

8S. na—Louisville & N. R. Co. v. 
Tarbrough, 48 So. 634, 67 Ela 101 
—Bucki V. Cone, 6 So. 160, 25 Pla. 
1 . 

Right of bridge owner to remove logs 
lodged against bridge see supra S 
67. 

Opezatoxs of boom are liable for 
damage to bridge caused by negli¬ 
gence in the operation or mainte¬ 
nance of the boom.—^Floyd County v. 
Allen, 227 S.W. 994, 190 Ky 532. 

83i Ky .—Floyd County v. Allen, su¬ 
pra 

8A. Ala—Nashville, Q. & St. L. Ry. 
V. Beard, 73 So. 828. 16 AlaApp. 
468. 

Ark.—Henderson v. Doniphan Lum¬ 
ber Cq., 127 S.W. 469, 94 Ark. 370, 
28 L.R.A.,N.S., 144. 


Wash—^Peterson v. Arland, 141 P. ’63, 
79 Wash. 679—Johnson v. Thomas 
Irvine Lumber Co., 135 P. 217, 76 
Wash. 539, reheard 140 P. 677, 79 
Wash. 620. 

38 C.J p 216 note 24. 

86. Minn—Hueston v. Mississippi & 
Rum River Boom Co., 79 N.W. 92, 
76 Minn. 261. 

88. Pa—^Bald Ragle Boom Co v. 
Sanderson, 81* Pa 402. 

87. N T.—^Brewster v. Rogers Co, 62 
N.B. 164, 169 N.T. 73, 68 L.R.A. 
495 

88. Nev.—^Mandlebaum v. Russell, 4 
Nev. 551, 

89. Vt.-^e V. Hall, 41 Vt 326. 

90. Mich.—Buchanan v. Grand Riv¬ 
er & G. Log Running Co, 12 N.W 
490, 48 Mich. 364. 

91- Wis.—^Field V, Apple River Log 
Driving Co., 31 NW. 17, 67 Wis 
669. 

99. Wash—Drainage Dist. No. 3 of 
King County v. Machias Mill Co., 
177 P 326, 104 Wash. 493. 

93, Wash.—Drainage Dist. No. 3 of 
King County v. Machlas Mill Co., 
supra 

94. Minn.—Brennsm v. Lammers, 48 
N.W. 766, 46 Minu. 209. 
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95. Or.—^Felger v. Robinson, 3 Or. 
455. 

96. Wash—^Peterson v. Arland, 141 
P. 63, 79 Wash, 679. 

The difference between the market 
vslne of the land after the comple¬ 
tion of the drive and what its rea¬ 
sonable market value would have 
been at that time, if the injuries to 
the land and banks had not occurred, 
has been held to be the proper meas¬ 
ure of damages.—^Falk v Humbird 
Lumber Co., 208 P. 404, 36 Idaho 1. 
97- Wash—Peterson v, Arland, 141 
P. 63, 79 Wash. 679. 

9K Mont—Reraert v. Rureka Lum¬ 
ber Co., 117 P. 1060, 43 Mont 517 
38 C J. p 217 note 38 
99. Mont.—^Hopkins v. Butte & Mon¬ 
tana Commercial Co, 33 P. 817, 13 
Mont 223, 40 Am S R. 438 
38 C.J. p 217 note 34. 

1. Minn —^Plaude v. Mississippi & 
Rum River Boom Co., 169 N W. 600, 
141 Minn. 170. 

38 C J p 217 note 86. 

8. Evidenee held snAcieat 

(1) To show negligence. 

Fla—Bucki v. Cone, 6 So. 160, 25 
Fla 1. 

Ky—Cole & Crane v. May, 214 S.W. 
685, 165 Ky. 135. 
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evidence, and general rules are applicable in re- j fact^ in actions for injuries resulting from the driv- 
spect of instructions,? and questions of law and 1 ing of logs on streams. 

V. LIENS 


§ 59. Classification, Nature, and Validity 

a. In general 

b. Statutory lien: 

a. In General 

Ordinartly at common law one who cuts, hauls, or 
drives timber has no lien thereon; but, if he performs 
labor or services on logs or lumber delivered Into his 
possession and not merely Into his custody, he has a 
comm on-law lien thereon. 

Although there is some authority to the con¬ 
trary,^ it is very generally held that persons en¬ 
gaged in cutting, hauling, and driving timber have 
no common-law lien thereon,® unless there is a con¬ 
tract authorizing retention of possession until pay¬ 
ment for the services rendered.*^ On the other 
hand, one who performs labor or services on logs or 
lumber delivered into his possession for that pur¬ 
pose has at common law a lien on the property in¬ 
dependent of any special agreement.® No lien is 
acquired, however, unless there has been a sub¬ 
stantial compliance with the requirements of the 
contract,® where the lumber was forcibly and 
wrongfully taken from the owner’s possession,^® 
or where the contract calls for a delivery of logs 
before the stipulated time for paj^ment,!! 

Lien of grantor. Where the grantor of timber 
land takes possession of the logs cut on a breach 


of the contract of sale by failure to pay installments 
of the purchase price, and expends money and la¬ 
bor thereon, he is entitled to a lien on the lumber 
for such advances.!® 

b. Statutory Idens 

Statutes have been enacted In various jurisdictions 
giving a statutory lien on logs, lumber, or other timber 
products In favor of the seller or persons who perform 
labor or services thereon. 

In various jurisdictions statutes have been enacted 
giving a lien on logs, lumber, or other timber prod¬ 
ucts to the seller or persons who perform labor or 
services thereon,!® such statutes create new rights, 
do not abrogate the common-law lien,!® and are in¬ 
tended to provide a lien additional to the common- 
law lien already existing.!® The hen arises by op¬ 
eration of law.!7 Some statutes provide for three 
general kinds of liens: A logger’s lien, which is a 
lien on logs, piles, etc., given to a person for his 
services in obtaining and securing them; a mill la¬ 
borer's lien, which is a lien on lumber, ties, or other 
timber products given to a person for work per¬ 
formed in their manufacture; and a stumpage lien, 
which is a lien given to the owner of the timber in 
its original state on logs, piles, etc., produced there¬ 
from-!® 

Statutes giving a lien on logs, lumber, etc., for 
services or supplies rendered in connection there- 


Me.—^Howe v. Ashland Xiumber Co., 
85 A 160. 110 Me. 14. 

Minn.—Plaude v. Mississippi & Rum 
River Boom Co., 169 N.W. 600, 141 
Minn. 170. 

38 C.J. p 218 note 37 Ea] (2). 

(2) To show other matters—Howe 
V Ashland liumber Co, suprai—38 C.‘ 
J p 218 note 37 [a]. 

3. Ala —Alabama Lumber Co. v. 
Keel. 28 So. 204, 125 Ala. >603, 82 
.4m SR 265. 

38 C J. p 218 note 38. 

4. Ky.—^Floyd County v. Allen, 227 
SW 994. 190 Ky. 532. 

38 CJr. p 218 note 39. 

5. Mo.—^Farringrton v. Meek, 30 Mo. 
578, 77 AmD. 627. 

38 C.J p 218 note 42. 

6. Mich—^Haughton v. Busch. 59 N. 
W. 621, 101 Mich. 267. 

3'8 C.J. p 218 note 43. 

7. US —Goodnough Mercantile & 
Stock Co. V. Gallaway, D.C.Or., 166 
F. 504. 

38 C.J. p 219 note 51. 


IiieB precluded 

The terms of the contract itself 
may preclude a lien by implication. 
—^Lathrop Lumber Co. v. Fitts, 94 
So. 354, ^08 Ala. 334—38 C.J. p 219 
note 53. 

& Ky.—Corpus Juris cited South v.' 
Truesdale, 26 SW.2d 519, 620, 233 
Ky. 682. 

Or.—McKinley v. Tice, 276 P. 1110, 
129 Or. 190 
38 C.J. p 218 note 45. 

9. Mich—^Haughton v. Busch, 59 N. 
W 621, 101 Mich. 267. 

38 C J p 218 note 47. 

10. Wis.—^Dresser v. Lemma, 100 N. 
W 844, 1'32 Wls. 387. 

11- N.H.—Stillings V. Glhson. 63 N. 
H. 1. 

38 C.J p 219 note 49. 

19. N.T.—Burgett v. Bissell, 14 
Barb. 638. 

13. Mont —^Billings v Missoula 
White Pine Sash Co.. 292 P. 714, 
88 Mont 322. 

Wash.—trouts V. Chicago Lumber 
Co., 236 P. 277, 184 Wash. 692— 
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Adams V. Harvey, 225 P- 407, 129 
Wash 4*83. 

38 C J. p 219 note 55. 

14. Mont —Billings v. Missoula 
White Pine Sash Co., 292 P. 714, 
88 Mont. 322. 

The rights of llenliolders are de¬ 
termined solely from the statutes au¬ 
thorizing the lien and not from stat¬ 
utes governing workmen’s privileges 
or liens on house or other construc¬ 
tion work.—^Ryland v. Betty Joyce 
Lumber Co., 139 So. 743, 19 La.App. 
73. 

15. Mich.—^Haughton v. Busch, 59 NT. 
W. 6*21, 101 Mich. 267. 

Or.—McKinley v, Tice, 276 P. 1110, 
129 Or. 190. 

38 C.J. p 218 note 46. 

10L Mich.—^Haughton v. Busch, 59 
N.W. 621. 101 Mich. 267. 

17. Wash —Casey v. Ault, 29 P- 
1048, 4 Wash. 167. 

18. Wash.—^Davls v. Ship Lumber 
Mill Co., 231 P. 937, 132 Wash. 167 
—Adams v. Harvey, 225 P. 407, 129 
Wash. 483. 
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with have generally been held to be constitutional.^^ 
However, statutes have been held unconstitutional 
which give priority over prior liens, such as judg¬ 
ments and mortgages,20 or which provide for the 
enforcement of a laborer's lien by an action against 
the person or property of a party between whom 
and plaintiff no privity of contract ever existed 
but there is also authority upholding the consti¬ 
tutionality of such a statiite.22 

Construction of statutes. In some of the juris¬ 
dictions it is held that the statutes should be con¬ 
strued liberally in favor of the parties for whose 
benefit they were enacted,23 although they do not 
confer the right of lien as against public property,2^ 
or g^ve a lien for labor or services plainly not con¬ 
templated by them.25 In other jurisdictions, how¬ 
ever, it is held that the statutes should be strictly 
construed,26 at least where the statutes are in dero¬ 
gation of the common law.27 In still other juris¬ 
dictions the construction is neither liberal nor strict, 
but such as the language fairly imports.28 

Under the rule of strict construction such liens 
do not exist and may not be granted, unless they 
are granted by some specific law,23 and they should 
not be extended beyond the cases for which they 
specifically provide.20 The rule of strict construc¬ 
tion is limited in some of the jurisdictions in that 
the statute is strictly construed as to the methods to 
be pursued in enforcing the remedy and in deter¬ 
mining the cases in which the statute is to be ap¬ 
plied ;3i but, after there has been a strict compli¬ 


ance with the statute and it has been determined that 
the lien claimant is one of the persons entitled to a 
lien, the statute should be liberally construed in his 
favor.32 If the statute is unambiguous and con¬ 
tains no qualifications or exceptions, it should be 
construed and enforced as written.33 

Retroactive effect of statutes. The statutes have 
no retroactive effect so as to apply to contracts en¬ 
tered into before their passage ,2^ and a lien may 
not be claimed for work done under a contract made 
before the statute was passed, although the work 
in question was performed thereafter.36 However, 
provisions as to enforcement of the lien have been 
held to apply to a lien which accrued prior to the 
enactment.22 

§ 60. Assignment of Lien 

A lien claim on loga, lumber, or other timber prod¬ 
ucts may be assigned, particularly under statutes so pro¬ 
viding. 

A lien on logs, lumber, or other timber products 
has been held assignable, independent of statute 
but there is also authority to the contrary.®3 Under 
statutes so providing such a lien claim,39 including 
a part thereof,^® may be assigned. In some ju¬ 
risdictions, it is held that the inchoate right to a 
hen is not assignable, being a merely personal 
right,^! and that the assignment carries only the 
chose in action, and not the lien ,^2 but it is further 
held that the hen may be assigned after record 
thereof,^® or after the filing of a notice of lien.44 


la Mich.—^Reilly v Stephenson, 29 
X.W. 99, 62 Mich. 509. 

36 C J. p 219 note 56 
20. U.S.—Townsend Sav. Bank v. 
Eppinr, O.C Ga., 24 F.Cas.No.14.120. 
3 Woods 390. 

21- Vt—Quimby v. Bazen, 64 Vt. 
132. 

38 O.J p 219 note 59. 

22. Mich—^Reilly v. Stephenson, 29 
X.W 99, 62 Mich 509. 

38 C.J. p 219 note 60. 

23. Cal.—^Virden v. Neese, 162 P.2d 
761, 66 Gal.App.2d 724 

Or.—^Day v. Green, 127 P. 772, 63 Or. 
293 

38 C.J. p 219 note 64. 

24. Minn.—^Rowley v. Conklin, 94 N. 
W. 548, 89 Minn. 172. 

20. Mich.—^Villenuve v. Sines, 52 N. 

W. 1007, 92 Mich. 556. 

3'8 C J. p 220 note 66. 

23. Ga-^ook V. P. A. & J. R. Bow¬ 
den, 124 S.E 61, 32 Ga.App. 500. 
Lia.—Xi P. Stephens & Co. v. Relloagr 
Lumber Co, 187 So. 769, IB La. 
App. 507—Cox V Crow, 137 So. 605, 
18 La App. 380—Christian v. Lana- 
ford, 124 So. 593, 11 La App. 652. 


N.C.—Graves v Dockery, 166 S E 
606, 200 XC. 317 

Or.—^McKinley v Tice, 276 P. 1110, 
129 Or 190 
38 C J p 219 note 61. 

Reason for mle 

The remedy afforded by the stat¬ 
ute is a harsh one—^Dart v. Mayhew, 
60 Ga 104—^Sattes & Wimer Lumber 
Co. V. Hales, 75 SB. 898, 11 GaApp. 
569. 

27. Or.—McKinley v. Tice, 276 P. 
1110, 129 Or. 190. 

23i Me.—Hutchins v. Blaisdell, 75 
A. 291, 106 Me. 92. 

29. La—Christian v Langford, 124 
So. 593, 11 !La.App. 652. 

30. —^Haralson v Speer, 58 SB 
142, 1 GaA.pp 573 

38 C.J. p 219 note 63. 

31. Or.—McKinley v Tice, 276 P. 
1110, 129 Or 190. 

32. Or.—^McKinley v. Tice, supra. 

33. La.—L. P. Stephens & Co. v. Kel¬ 
logg Lumber Co., 137 So. 769, 18 
La.App. 507. 

34. Cal.—Shuffleton v Hill, 62 Cal. 
488. 
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Mich.—^Bourgette v. Williams, 41 H. 
W 229, 73 Mich. 208. 

35. Mich.—^Bourgette v. Williams, 
supra. 

36- Me—^Palmer v. Tucker, 46 Me. 
318. 

Wis—Paine v Gill, 13 Wis. 561. 

38 C J. p 230 note 70 

37- Me—Phillips V- Vose. 16 A. 468, 
81 Me 134. 

38 C J p 2'20 note 73. 

3& Wis—Tewksbury v Bronson, 4 
NW. 749, 418 Wis 581. 

39- Wis.—^Kline v Comstock, 30 NT. 

W. 920, i67 Wis. 473. 

38 C J. p 220 note 72. 

140- Wis ^Kline v. Comstock, supra. 

41- Wash—Casey v. Ault, 29 P 1048, 
4 Wash 167 
38 C J. p 220 note 75. 

42. Or—^Alderson v. Lee, 96 P. 234. 
62 Or 92. 

Or.—Alderson v. Lee, supra. 

44- Wash—Casey v. Ault, 29 P. 

1048, 4 Wash 167. 

38 C J. p 220 note 78. 
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§ 61. Services and SuppKes Covered 

a. In general 

b. Teams and other instrumentalities 

used in performing services 

c. Supplies 

a. In (General 

The labor or services for which a Hen is granted on 
logs, lumber, or other timber products are dependent 
on the terms of the statute authorizing the lien which 
will not be extended to cover services or labor other 
than specified. 

The question as to what labor or services entitle 
a person rendering them to a statutory hen therefor 
depends on the wording of the particular statute.^® 
Under some statutes liens have been given for cut¬ 
ting, hauling, and getting out logs,and under 
other statutes for labor or services in manufactur¬ 
ing lumber or other timber products,^7 and some 
statutes provide for two distinct classes of liens ac¬ 
cording to whether the labor is performed in ob¬ 
taining or securing the saw logs or whether in 
manufacturing the saw logs,^8 one being intended 
for security to the logger and the other as security 
for the operatives in the mill.49 Under some stat¬ 
utes the hen given to laborers is for work per¬ 
formed under contract, either written or oral.®® A 
person has been held not to be entitled to a lien for 
money advanced for the purchase of timber for 
manufacturing timber products.®^ 

Labor or services other than those of the charac¬ 
ter specified in the statute will not give rise to a 


§ 61 

lien thereunder,®2 although the lien will extend to 
work which is a necessary incident to that for 
which a hen is expressly granted;®® and, where a 
class of services does not entitle claimant to a par¬ 
ticular lien, he will not be granted such a hen, even 
though his services may entitle him to a lien of a 
different character.®^ Thus a statute granting a 
lien for labor or services performed in manufac¬ 
turing lumber or other enumerated timber prod¬ 
ucts will not entitle one to a hen for services per¬ 
formed after the manufacturing process has been 
completed,®® such as for labor or services in haul¬ 
ing®® or loading®^ manufactured lumber. Under 
some statutes the labor for which the lien is given 
must be performed personally by the individual 
seeking the lien.®® 

b. Teams and Other Ihstnimentalities Used in 
Ferfoiming Services 

Under statutes providing therefor a lien exists for 
the services and use of teams and other instrumental¬ 
ities furnished in connection with personal services ren¬ 
dered, or for the mere hire of such instrumentalities. 

A Statutory lien for the services of laborers in 
cutting, hauling, driving, or manufacturing logs, 
lumber, or other timber products extends not only 
to the personal services of the laborers, but also to 
the work of teams they use in the performance of 
their services where the statute expressly provides 
therefor,®9 or where the statute does not confine the 
lien to personal services,®® or, in some jurisdictions, 
where the statute grants the lien for the laborer's 
personal services.®! Under some statutes the owner 


45. Mont —Bilhnsrs v. Missoula 

White Pine Sash Co, 29*2 P 714, 
88 Mont. 322. 

38 C J. p 220 note 81-p 221 note 87 

46. La—Cloud v. Warner, 101 So 
794, 157 La. 14. 

Va.—Mathews v. Myers, 145 SE 352, 
151 Va 426 

47. Ark—Menzies Hardwood Co v 
Thompson, 12 S W 2d 11, 178 Ark 
389—Stout Lumber Co v. Green, 
293 S W. 709, 173 Ark 823 

Mont —^Billingrs v. Missoula White 
Pine .Sash Co, 292 P >714, 8i8 Mont 
'3'22 

Va—Mathews v Myers, 145 S.E 352, 
151 Va. 426 

48. Or—^Day v. Green, 127 P. 772, 
63 Or. 293 

38 C.J. p 221 note 89. 

49. Or—^Union First Nat. Bank v 
Wegener, 181 P. 990, 186 P 41, 94 
Or. 318—^Day v. Green, 127 P. 772, 
63 Or 293 

50. Ark—^Menzies Hardwood Co. v 
Thompson, 12 SW2d 11, 178 Ark 
389 

51. La—Cox V Crow, 137 So. 605, 
18 ■La.App. i380. 


Creditors as persons entitled to lien 
see infra § 69. 

59. Mont.—Billings v Missoula 

■iVhite Pine Sash Co, 292 P 714, 
'8*8 Mont. 322 

NC—Graves v. Dockery, 156 S.B. 
506, 200 NC 317 

38 C.J p '320 note 82 [b], [c], p 221 
notes 83 [a], 87 [b]. 

53. Me—^Bondur v. Le Bourne, 7 A. 
814, 79 Me 21. 

38 C.J p 220 note 82 [a]. 

54. Ga.—^Newman v. Cash, 169 SB. 
•520, 47 GaApp. 39. 

Iiaborer’s lien. 

A sawmill proprietor who is enti¬ 
tled to a lien for work done on ma¬ 
terial furnished by others is not en¬ 
titled to a laborer's lien for such 
work—^Newman v. Cash, supra. 

55. Mont.—^Billings v Missoula 
White Pine Sash Co., 292 P. 714, 
88 Mont. 322 

58. Mont.—^Billings v. Missoula 
White Pine Sash <00, supra. 

38 C.J. p 221 note 87 [a] 

57. La.—Christian v Langford, 124 
iSo. 593, 11 LaApp. 652. 

767 


58. Wis.—John V. Planner Co., 248 
NW. 436, 211 Wis. 424. 

59. Me—^Kelley v. Kelley, 77 Me. 
135. 

38 C J. p 2'22 note 2(8. 

Uhder foRoer statute 

Under a prior statute which gave 
a hen for “personal services." it was 
held that the lien clsjmants were 
not entitled to a lien for the services 
of their teams or for furnishing ap¬ 
pliances used by them in doing their 
work.—Cobum v. Kerswell, 35 Me. 
126—38 C J. p 222 note 24. 

60. Minn—^Martin v. Wakefield, 43 
N.W. 966, 42 Minn. 176, 6 LR.A. 
362. 

38 C J. p 222 note 30. 

Necessaary InstroiiientBllties 
In such case the lien also covers 
the use of all instruments or instru¬ 
mentalities necessary to the perform¬ 
ance of the services —^Martin v. 
Wakefield, supra 

61. N H.—^Hale v. Brown, 59 N.H 
551. 47 Am.R 224. 

•38 C.J. p 222 note 25. 
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may provide services in connection with his teams 
sufficient to extend the hen so as to cover their 
hire where they are driven by his servants. The 
hauling of lumber under contract therefor with wag¬ 
ons and teams does not entitle one to a hen under 
a statute giving a lien to any “laborer” who may 
labor or perform any service in any mill by virtue 
of any contract, verbal agreement, etc,®® 

Some statutes expressly provide for a lien for the 
services of teams without the hirer’s rendition of 
personal services in connection therewith.®^ In the 
absence of such a statute, the owner of a team,®® 
or one not the owner,®® who hires them to another 
to be used in hauling logs, performing no service 
himself, either by himself or any employee of his,®^ 
is not entitled to a lien. 

Special statutory lien for use of engine. Where a 
logging engine is used to draw logs by cable from 
the place where the trees are felled to suitable plac¬ 
es for loading them on motor trucks, the owner 
thereof is entitled to a lien under a statute giving 
a hen to the owner of any logging engine which 
shall haul any saw logs from one place to anoth¬ 
er.®® 

c. Supplies 

A lien for supplies furnished In logging, milling, or 
other lumbering operations exists under statutes so pro¬ 
viding. 

' In the absence of statute, no lien for supplies ex¬ 
ists;®® but under statutes so providing one is en¬ 
titled to a lien for supplies furnished for logging 
or other lumbering operations,^® or for supplies fur¬ 
nished to sawmills.7i Also the furnishing of bands 
for shingles manufactured has been held sufficient to 
entitle a claimant to a lien under a statute which 
gives a lien to one who performs labor or services 
in manufacturing shingles.*^® 


The supplies intended under statutes granting 
liens for supplies have been held those indispensa¬ 
ble to the consummation of the particular work en¬ 
gaged in, whether immediately consumable, or of 
such nature as to require use for a season to be 
consumed or rendered of no value.^® They have 
been held to include tools,board furnished the 
loggers at or near the place where they are work¬ 
ing,75 and also goods sold as supplies,^® although 
placed in the stores of the purchasers as part of 
their stock to be sold in the usual course of trade to 
their employees and others.77 Articles of clothing 
have been held not to be supplies which entitle the 
supplier to a lien.78 The residence of the person 
furnishing the supplies,7® or the place where they 
are delivered to the person who uses them,®® is 
wholly immaterial. 

§ 62. -Necessity for Performance of La¬ 

bor 

The services fcr which a lien Is given may Include 
waiting time when the laborer is ready but not actual¬ 
ly working, but it does not cover damages for breach 
of a contract to employ. 

There may, be a lien for the time a laborer is not 
actually working, where he is ready to work, under 
his contract, but is detained by the action of his 
employer;®! but no lien is given for damages for the 
breach, by the employer, of a contract to employ the 
laborer.®® 

§ 63. -Incidental Services 

a. In general 

b. Building road or passway 

a. In General 

Services incidental to cutting or handling the logs 
or converting them Into lumber entitle one to a lien 
the same as services In the actual cutting, banking. 


62. Minn.—^Breault v. Archambault, 
67 N.W. 848, 64 Minn. 420. 68 Am. 
S.n 545. 

Laborer's lien as extending to labor 
or services performed througrli em¬ 
ployees or servants see infTa 4 68 

63. Tex—Jackson v. Downs, Civ, 
App., 149 S.W. 286. 

38 C J p 222 note 82. 

Right of contractor to lien see Infra 
S 66. 

64. Wash.—^Hunt v Panhandle Lum¬ 
ber Oo.. 120 P. 538. 66 Wash. 645. 

38 C.J. p 223 note 33 

65. Miss.—Weeks v. Seale, 108 So. 
505. 143 Miss 222. 

38 C.J. p 223 note 34. 

63. Wls—St Croix Timber Co. v 
Joseph, 124 N.W. 1049, 143 Wis. 
55. 


67- Miss—Weeks v. Seale, 108 So. 
505, 143 Miss. 2*22 

68. Wash.—Steele v. Hellar, 219 P. 

S79, 127 Wash. 140. 

09- Wash—Braeger v. Bolster, 111 
P. 797, 60 Wash. 679. 

Wis—^Abraham v, Agnew, 63 NW. 
504, 88 Wis. 246 

7a La.—^L P. Stephens & Oo v Kel¬ 
logg Lumber jijo, 137 So. 769, 18 
LaA'pp. 507 

71- Ga.—^Bmpire Mill Co. v, Kiser, 

17 S.B. 972, 91 Ga 643. 

•38 C J. p 220 notes 80 [a], 81. 

72. Mich—^Bass v. Williams, 41 N. 
W. 229, 73 Mich. 208. 

73. La.—(L P Stephens & Oo. v 
Kellogg Lumber Oo., 137 So 769, 

18 La.App. 507 

74. La—L P. Stephens & Co. v. 
Kellogg Lumber Co., supra. 
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75. Wls.—Bradford v. Underwood 
Lumber Co, 48 NW 1105, 80 Wis. 
50—Kollock V. Parcher, 9 NW. 67, 
52 Wis. 393. 

7a Wis—Stacy v. Bryant, 40 N.W. 
632, 73 Wls 14. 

77. Wis.—Stacy v. Bryant, supra. 

78. La —^L P. Stephens & Co. v. 
Kellogg Lumber Co., 137 So. 769, 
18 La.App 607. 

79- Wis.—^Patten v. Northwestern 
Lumber Co., 41 NW. 82, 78 Wls. 
233 

sa Wis.—^Patten v. Northwestern 
Lumber Co., supra, 

81. Me—McCrillis v. Wilson, 34 Me. 
286, '56 AmD. 655. 

82. Wis —^Kennedy v. South Shore 
Lumber Co,, 78 N.W. 667, 10'2 Wis. 
384. 
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towing, or driving of logs, or the converting thereof 
into lumber. 

Persons who do not personally and directly en¬ 
gage in the work of cutting the logs or in handling 
them or converting them into lumber, but who are 
engaged in the common enterprise and employed at 
or about the logging camp or mill, are held to be 
entitled to a lien for their services the same as per¬ 
sons actually engaged in cutting, banking, towing, 
or driving of logs or the converting thereof into 
lumber.*^ For instance, such necessary persons in 
a logging crew as the camp coolfi^ or an assistant 
cook, if assistance is required,^® a saw filer,®® a 
laborer who aids in cutting lumber by taking boards 
from the saw and placing them on a truck®^ or who 
piles lumber,®® edgermen,®® jackers,®® slabmen,®^ 
and persons whose duty it is to gather up and take 
care of the tools used by the workmen in driving 
logs,®® are entitled to a lien; and so is a black¬ 
smith employed in shoeing the horses, in repairing 
the sleds, and in mending and keeping in order tools 
actually used by the loggers,®® although there is 
also authority to the contrary.®^ Under the express 
terms of some statutes a bookkeeper in a sawmill 
has a lien for his wages on the lumber produced by 
such sawmill.®® 

Services in repairing a mill during slight inter¬ 
ruptions to the work at irregular intervals are a 
mere incident to the work of manufacturing the 
lumber, for which the lien is given, and are pro¬ 
tected under a liberal interpretation of the statute.®® 
However, services rendered in preparation, im¬ 
provement, or permanent repair of a plant with 
which the lienable work is to be done are not a 
part of that work so as to authorize a lien there¬ 


§ 64 

for.®7 It has been held that laborers on a train 
hauling logs to the mill for sawing, including engi¬ 
neer, conductor, brakeman, tnmmerman, dogger, 
etc., are not entitled to liens on the logs under a 
statute giving a lien to “every person doing the 
work of cutting or sawing logs into lumber;”®® and 
a boardinghouse keeper who furnishes provisions at 
a fixed sum per week is not entitled to a lien, under 
a statute providing that the cook in a logging camp 
shall be regarded as a person who assists in the se¬ 
curing of the timber.®® 

b. Building Boad or Fassway 

Persons who labor in constructing roads or passways 
to be used in transporting logs from the camp have been 
held to be entitled to a lien. 

One who labors in constructing roads to be used 
in transporting logs from the camp to the water,l or 
in blasting rocks to make a passage for logs,® has 
been held to be entitled to a lien, but not where 
the work is on a road not used or intended to be 
used for hauling logs,® or where the work is done 
for a railroad company constructed for reaching 
and hauling all the timber tributary thereto.® 

§ 64. —— Particular Services 

A lien Is generally given for services In driving logs 
of others, except that, where two or more owners com¬ 
bine in driving thetr logs, neither has a lien on the logs 
of the others for any compensation due for their serv¬ 
ices therein. 

Boom companies and other improvement compa¬ 
nies or persons engaged in driving logs are gen¬ 
erally given liens for their services on the logs han^ 
died by them,® and are entitled' to retain possession 
of the logs until the lien is paid.® The lien given 


83. Ark.—White River (Land & Tim¬ 
ber Co. V. Brooks. 194 IS.W. 20, 128 
Ark. 280. 

88 C J. p 221 note 98. 

84. Minn.—^Breault v. Archambault. 
67 K.W. 348, 64 Minn. 420, 68 Am. 
S R. '545. 

88 C J. p 221 note 99. 

85. Minn.—^Breault v. Archambault, 
supra. 

86. Ark.—White River Land & Tim¬ 
ber Co. V. Brooks, 194 B.W. 20, 128 
Ark 280. 

N.C.—^Hogsed v. Gloucester Lumber 
Co., 187 S.E. 837, 170 ]^.C. 529. 

87. N.C.—Glazener v. Gloucester 

Lumber Co, 8*3 S.£]. i696, 167 N.C. 
676. 

88 C.J. p 222 note 8. 

8a NO—(Hogsed v. Gloucester 

Lumber Co., 87 S.B. 387, 170 N.C. 

529. 

89. N.C.—^Hogsed y. Gloucester 

Lumber Co., supra. 

* 540.J.S.—49 


90. N.C.—^Hogsed v. Gloucester 

Lumber Co., supra. 

91. N C.—^Hogsed V. Gloucester 

Lumber Co., supra. 

98. Wis.—Minton v. Underwood 

Lumber Co., 48 N.W. 867, 79 Wis. 

646. 

93. Minn.—^Breault v. Archambault, 
67 N.W. 348, 64 Minn. 420, 68 Am. 
SR. 545. 

94. Wash.—^Braeger v. Bolster, m 
P. 797, 60 Wash. '579. 

38 C.J. p 222 note 12. 

9& U.S.—W. Hayward Export Co. v. 
Lee, Bla,, 193 P. 647, 113 CC.A. 
615. 

88 C.J. p 222 note 14. 

96. Wis.—^Engl V. Harden, 100 N. 
W. 1046, 100 Wis. 407. 

97. Wis—Glover v. Hymes Lumber 
Co., 69 N.W. 62, 94 Wis. 457. 

88 O.J. P 222 note 16. 
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98. N.C—Graves v Dockery, 156 S. 

B 506, 200 NC. 317. 

318 C.J. p 222 note 17. 

98. Wash.—^Akers v. Lord, 121 P. 61, 
67 Wash. 179 
38 0.0*. p *221 note 99 [b]. 

L Wash—^Proulx v. Stetson & Post 
Mill Co, 38 P. 1067. 6 Wash 478. 

a Wash.—^Duggan v. Washougal 
Land & Logging Co., 38 P. 856, 10 
Wash. 84. 

a Wash.—^Duggan v. Washougal 
Land & Logging Co, supra. 

4, Wis.—Carpenter v. McCord Lum¬ 
ber Co., 93 N.W. 764, 107 Wis. 611. 

5. Minn.—^International Boom Co. v. 
Rainy Lake River Boom Corp., 107 
N.W. 73<5, 97 Mmn. 513. 

38 C.J. p 221 note 93. 

a Minn.—^International Boom Co, v. 
Rainy Lake River Boom Corp., i07 
N.W. 785. 97 Minn. 613. 
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for services in driving logs covers all labor which 
is an essential part of the work on the drives,^ 
including the gathering and taking care of the tools 
used, preparatory to ending the job.® 

One whose logs cannot be driven without driv¬ 
ing other logs mixed with his, the ownership of 
which cannot be ascertained, is entitled, under the 
express provisions of some statutes, to a lien for 
the expenses incurred in driving such logs.® When 
the driving is the joint work of two or more own¬ 
ers, while a right of compensation exists according 
to the amount of work done by each owner, there is 
no lien for such services.^® 

§ 65. Persons Entitled 

The terms of the statute granting a Hen on logs or 
timber products govern as to the persons entitled to 
the lien. 

The terms of the particular statute governing the 
case determine who is entitled to a lien.ii In or¬ 
der that one may obtain a lien he must show that 
he is within the dass intended to be favored.^® Un¬ 
der statutes providing for a stumpage lien a tim¬ 
ber owner has been held entitled to a lien on timber 
cut from his land and the lumber or timber prod¬ 
ucts manufactured therefrom but a timber owner 
has been denied such a lien where there is na stat¬ 
ute on the subject.i^ A seller of logs is not entitled 
to a laborer’s lien for the purchase price of the 
logs.iB A lien does not inure to a willful trespass- 
er.i® 

§ 66. -Contractors 

A contractor’s right to a lien on logs or timber prod¬ 
ucts IS dependent on the terms of the controlling stat¬ 
utes. 


A contractor’s right to a lien on logs or timber 
products is dependent on the terms of the statutes 
in the various jurisdictions, which differ as between 
the different jurisdictions and which may differ 
from time to time within the same jurisdiction. 
Under some statutes, contractors, whether they hire 
others to do the actual manual labor necessary to 
a performance of the contract or labor personally 
in its performance, are not entitled to a lien.^^ Un¬ 
der other statutes contractors who hire others to 
I do the actual manual labor necessary to a perform¬ 
ance of the contract are not entitled to a lien,is 
but they are entitled to a lien to the extent that 
they actually perform labor in carrying out the 
contract,!® unless their labor is indistinguishably 
combined with the labor of their employees so that 
its value cannot be ascertained.®® Under still other 
statutes a contractor is entitled to a lien whether 
or not he does any manual work himself.®! Boom 
companies®® and proprietors of sawmills and other 
similar establishments®® have been held entitled un¬ 
der the terms of particular statutes to liens on the 
logs or timber products they handle or manufacture. 
Liens intended to secure the wages of laborers or 
employees will not extend to amounts due independ¬ 
ent contractors for the carrying out of their con¬ 
tracts.®^ 

§ 67. — Employees of Contractors 

Under some statutes the lien given to laborers ap¬ 
plies to employees of a person contracting with the own¬ 
er of the iumber or timber as well as to laborers with 
whom such owner directly contract^, but under other 
statutes the lien is limited to employees of the owner 
of the lumber or timber. 

The lien given to laborers has been held to ap¬ 
ply not only to laborers with whom the owner di- 


7- Wis—^Yellow River Impr. Co. v. 

Arnold. 49 N.W. 971. 46 Wis. 21. 

38 C.J. p 221 note 95. 

8. Wis.—^Minton v. Underwood 

Lumber Co, 48 NW. 857, 79 Wis. 
646 

9. Me.—^Marsh v. Flint, 27 Me 4'7'5 

10. Me.—^Lord v. Woodward, 42 Me. 
497. 

11. La—^L. P. Stephens & Go. v. 
Kellogg Lumber Co., 137 So. 769, 
18 LaApp. 607. 

Wash —^Fouts V. Chicago Lumber Co., 
236 P 277, 134 Wash '692. 

Wis—John V. Planner go., 248 N.W. 

(436. '211 Wis. 424. 

48 C J. p 223 note 47. 

Persons performing services inciden¬ 
tal to logging see supra S 68. 

19. Mont.—^Billings v. Missoula 

White Pine Sash Co., 292 P. 714, 
98 Mont. 822. 


19L Wash.—^Fouts v. Chicago Lum¬ 
ber Co, 236 P. 277. 134 Wash. 692. 
88 C J p 223 note 47 [b] (1), (2). 

14. Ky —Collinsworth v. Ironton 
Lumber Co. 262 S.W. 592, 203 Ky. 
419. 

38 C.J. D 223 note 47 [b3 (8). 

IB. Ark —Stout Lumber Co. v. 

Green, 298 SW 709, 178 Ark. 823. 

16. Me.—Oliver v Woodman, 66 Me. 
54—^Dwinel v. Fiske, 9 Me. 21. 

17. Me—Littlefield v. Morrill. 54 A. 
1109, 97 Me. 605, 94 Am.S.R. 618. 

15, Ark.—Stout Lumber Co. v. 

Green. -293 S W. 709. 178 Ark. 823. 

N* H —^Hale v. Brown, 69 N,H. 661, 47 
AmR. 224. 

Wis—^ohn V. Planner Co., 248 N.W. 

436, 211 Wis. 424. 

8'8 C J. p 223 note 59. 

19. Ark.—^Valley Pine Lumber Co. v. 
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Hodgens, 97 S.W. 682. SO Ark 616. 

88 C.J p 223 note 59 [b] (1). 

2a N.H—^Hale v Brown, 59 NH 
551, 47 Am.R. 224. 

21. La—Cloud V. Warner, 101 So. 
794, 167 La. 14. 

88 C J. p 224 note 60. 

22. Minn.—^International Boom Co 
V, Rainy Lake River Boom Corp, 
107 N.W. 755, 97 Minn, 618. 

88 C.J. p 224 note 50 [a]. 

23. Ga—Newman v Cash, 169 SK 
620, 47 GaApp. 89—^Toung v. Al¬ 
ford, 187 S.EL 914, 36 GaApp 708. 

Ky.—(South V Truesdale, 26 SW2d 
619, 233 Ky. 682. 

48 C.J. p 223 note 47 [d]. 

94, Ky.—^Katz v. Karl & John Scott, 
17 S.W 2d 1024. 229 Ky. 738. 

Tex—Jackson v Downs, CivApp., 
149 SW, 286—Sjparks v Crescent 
Lumber Co. 89 S.W. 4'23, 40 Tex. 
Civ.App. 222. 
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rectly contracts, but also to the employees of a per¬ 
son contracting with such owner,-5 where the own¬ 
er knew of the employment,26 and also to contrac¬ 
tors employed by contractors.®? This lien has been 
allowed under statutes which provide for a lien on 
lumber or timber for labor performed thereon, or 
in connection therewith, without limitation on the 
ownership thereof, or for such a lien for labor per¬ 
formed at the instance of the owner or his agent.®8 
It has also been held that the employees are enti¬ 
tled to the lien whether or not the owner owes any¬ 
thing to the contractor ;29 but there is also author¬ 
ity to the contrary.30 The employees are not en¬ 
titled to a hen against the property of the owner 
for work performed after the termination of the 
contract between the owner and the contractor.®^ 
The owner may avoid liens for further services 
merely by notifying the contractor to discontinue 
work and informing the contractor’s employees of 
such notification,®^ even though he thereby breaches 
his contract with the contractor.®® 

On the other hand, the lien given to laborers has 
been held not to apply to employees of a person 
contracting with the owner,®^ particularly where the 
statute in terms provides for a lien on the lumber 
or timber of the laborer’s employer.®® This has 
been held true where the owner did not employ the 


laborer and had no dealings with him respecting 
the work,®® even though the owner knew of the em¬ 
ployment, received the benefit of the laborer’s serv¬ 
ices, and knew that the laborer had not been paid.®*^ 

Under either rule an employee of a contractor is 
entitled to a hen where the owner exercised such 
supervision over the contractor or so interfered 
with the control of the work as to constitute him 
in effect the employer,®® or where the owner made 
an enforceable promise to the laborer that he would 
receive the money for his work.®® 

§ 68. -Laborers 

Laborers or employees engaged In legging, lumber¬ 
ing, or the manufacturing of timber products under va¬ 
rious statutes are entitled to a lien for their wages on 
the logs or timber products on or In connection with 
which their efforts are employed. 

Under statutes providing therefor laborers^® or 
employees^! engaged in logging, lumbering, or the 
manufacturing of timber products are entitled to 
a lien for their wages on the logs or timber prod¬ 
ucts on or in connection with which their labor is 
employed. This lien, under some statutes, is lim¬ 
ited to individuals who personally perform the la¬ 
bor for which the lien is granted,^® although un¬ 
der .other statutes it extends to those who perform 
[ labor or services through employees or servants.^® 


26, NC.—^Bryson v. Gannett Lum¬ 
ber Co., 89 S B. 26, 171 N.C. 700. 

38 0 J. p 224 note 62. 

26. Ark.—Jtones v. Vickery, 181 S-W. 
896, 121 Ark. 633. 

27. Wash—^De Ltong v, Hi-Garbon 
Coal .Qo, 283 P. 1079, 155 Wash 
26.5. 

28. Wash.—^De Lon^T v. Hi-Carbon 
Coal Co., supra—O'Brien v Hop- 
Itood, 95 P. 489, 49 Wash. 396. 

Wia —St Croix Timber Co. v Joseph, 
124 NW. 1049, 142 Wis. 65. 

29. Wis.—iSt. Croix Timber Co. ▼. 
Joseph, supra. 

38 C J. p '224 note 63. 

30. Ala.—^Braoey v. Adams, 187 So. 
627, as? Ala. 469—^Lindsey Lumber 
& Bxport Co. V. Paile, 139 So. 102, 
21 Ala.App. 620, certiorari denied 
139 So. 104, 224 Ala. 261—Mills 
Lumber Co. v. Heard, 134 So. 86, 
24 Ala.App. 270. 

38 C J. p 224 note 64. 

31. Wash —(Gallatin t. Miller, 217 P. 
986, 139 wash. 621. 

32. Or—Spratt v. Brown - Petzel 
Lumber Co, 210 P. 700, 106 Or. 672. 

33. Or—Spratt v. Brown - Petzel 
Lumber Co, supra. 

34. Ga—Farrar v. Joyce, 4 S.B.'2d 
708, 60 Ga.App. 1676—^Poss Bros. 
Lumber Co. v Haynle, 139 SB 
127, 37 GaApp 60, disapproving 


McCook V. Brown, 112 SB 151. 28 
Ga.App. '526. and Sattes & Wimer 
Lumber Co. v. Hales, 75 S.B 898, 11 
Ga.Ap>p. 569—^Hardin Lumber Co. v. 
Allen, 134 B B 799, 35 Ga.APP 807 
—Tallent v. Hunter, 124 S.B. 861, 
82 Ga.App 656. 

Miss—^Held V. Surber, 131 So. 420, 
158 Miss. 799. 

38 C.J. p 224 note 61. 

35. Miss.—^Held v. Surber, supra. 

36. Ga.—Hardin Lumber Co v Al¬ 
len, 134 S.B. 799, 35 GaApp 807— 
Tallent v. Hunter, 124 S.B. 361, 32 
Ga.App. 656. 

37. Ga—Hardin Lumber Co. v, Al¬ 
len, 1<34 S B. 799, 35 Ga.APP. 807. 

SSL Ga.—Sdttes A Wimer Lumber 
Co. V. Hales, 75 S.B. 698, 11 Ga. 
App. 1569. 

38 C.J. p 224 note 62 [a]. 

SupervlBloxL permitted 

An owner engaging an Independ¬ 
ent contractor to cut logs and saw 
the timber Is entitled to see that the 
work Is performed m accordance with 
the contract and may caution the 
contractor and his employees against 
waste without rendering the lumber 
subject to a laborer’s lien—^Poss 
Bros. Lumber Co. v. Haynie, 139 SB 
127, 87 GaApp. 60. 

39. Ala—^Borden v. King Mill & 
Lumber Co., 107 So. 455, 214 Ala. 
303. 


PTomlse without consideration 

The owner's promise after the 
work was done that he would see 
that the employee got his wages will 
not. In the absence of a consideration 
therefor, maJee the owner liable so as 
to give the employee a lien—^Mills 
Lumber Co. v. Heard, 184 So. 85, 24 
Ala App. '3T0. 

4a Va-—Mathews ▼. Myers, 145 SB. 
352, 151 Va. 426. 

41. “Bmployee” 

(1) “Employee," as used in stat¬ 
ute giving liens on lumber for labor. 
Includes a larger class than “labor¬ 
ers"—^Hinton & Walker v Pearson, 
107 So. 275, 142 Miss. 60. 

(2) A hen in favor of “employees” 
has been held not to include inde¬ 
pendent contractors—^Katz v Bari & 
John Scott, 17 S.W.2d 1024, 229 Ky. 
738. 

4a, Ark—Townsend v. Oaple, 99 S. 

W.2d 258, 198 Ark. 297. 

NH.—^Hale v. Brown, 69 N.H. 661, 
47 Am.R. 224. 

Or—^McKinley v. Tice, 276 P. 1110, 
129 Or. 190. 

Wis.—John V. Planner Co., '248 N.W. 
436. 211 Wis. 424. 

43. Minn.—^Messerall v. Dreyer, 189 
N-.W. 446. 153 Minn. 471. 

88 G.J. p 223 note 56. 
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Statutes which limit the lien to those who personal¬ 
ly’’ labor have been held to be designed for the pro¬ 
tection of the laborers performing physical labor 
with their own hands and with their teams, under 
the direction of an employer, and for fixed wages 
it follows that the statutes, where so construed, do 
not give a lien to a foreman having charge of the 
logging operations,^® to a superintendent and gen¬ 
eral manager of a sawmill,^® or to a person acting 
as a scaler.47 However, there is authority which 
holds a scaler entitled to a lien,^® and a lien is giv¬ 
en him under statutes specifically so providing.^® 
Also, it has been held that a lumber inspector and 
foreman are entitled to a lien for their services un¬ 
der a statute giving a lien to “every person doing 
the work of cutting or sawing logs into lumber,”®® 

Owners of trucks employed to haul lumber at 
an agreed price per foot by one who directs them 
as to what lumber to haul and where to deliver it 
have been held employees entitled to a lien and not 
independent contractors, even though they hired oth¬ 
ers to do the dri-ving and loading and unloading of 
the lumber;®! but one who simply hires his teams 
to another to haul logs and performs neither in per¬ 
son nor through an employee any of the labor of 
hauling is not an employee or laborer within a stat¬ 
ute authorizing a lien.®3 

§ 59 . -Creditors 

Statutes granting a lien for the furnishing of sup¬ 
plies for the carrying on of logging or sawmill opera¬ 
tions entitle a creditor providing such supplies to such 
a lien. Creditors of laborers are not entitled to l|ens 
on the products of their logging operations. 

Under some statutes liens are granted to persons 
who furnish supplies to others for the carrying on 
of logging or sawmill operations;®® but such a stat¬ 


ute does not entitle one who furnishes money w'lth 
which to buy supplies to a lien therefor.®^ One ex¬ 
tending credit generally to the laborers of a logging 
company, under an agreement to which the company 
is a party, that such claims shall be deducted from 
the pay roll, and paid the creditor, does not acquire 
a lien for such claims on the property of the com¬ 
pany.®® 

§ 70. Proceedings to Perfect Lien 

a. In general 

b. Time and place for filing statement ox 

giving notice 

c. Sufficiency of notice of claim 
a. In General 

A claimant of a lien for logging or timber manufac¬ 
turing operations may pursue any method authorized 
for the assertion of his lien, such as retention of pos¬ 
session of the property on which a lien is claimed, the 
recording of his lien, or the filing of a statement or no¬ 
tice of claim, but there must be a compliance with all 
statutory requirements as to the steps to be taken. 

A claimant of a lien far logging or timber manu¬ 
facturing operations may assert his lien by any one 
of the methods authorized.®® Where the statute 
so provides, he may file a notice or statement of 
claim,®^ or, under some statutes, where he has pos¬ 
session of the property on which a lien is claimed, 
he may assert his lien by retention of possession 
thereof,®® or he may surrender possession of the 
property and record his lien.®® In order that claim¬ 
ant may acquire a lien, he must comply with all 
the essential statutory requirements,®® and a claim¬ 
ant who does not comply with any of the author¬ 
ized methods obtains no lien.®! Claimant must com¬ 
ply with any requirement as to demand for the 


44. Me—]iCott V. Mott, fIS A. 900, 
107 Me. 481. 

38 C.J. p 223 note 40. 

45. Me.—^Meands v. Park; 60 A. 70i6, 
95 Me. 627. 

46. Oa.—Cox ▼. Fletcher, 68 S.B 
61, (6 Ga.App. 297. 

47. Wash.—-Puget Sound Iiog Scal¬ 
ing & Grading Bureau v. Danaher 
Lumber ,Qo., 209 F. 630, 121 Wash. 
309. 

38 C.J p 223 note 58. 

4R. Wls.—^Kline v. Comstock, 30 M. 
W. 920, 67 Wls 473 

49. trs—^Lindsay & Phelps Co. v. 
Mullen, Minn, 20 S.Ct. 825, 176 U. 
S 126, 44 L.Bd 400. 

88 C J. p 223 note 55. 

6a NX3.—Hogaed v. Gloucester 

Lumber Co., 87 S.B. 837| 170 N.C. 
529. 


51. Miss —Hinton & Walker v Pear¬ 
son, 107 So. 275, 142 Miss. 50. 

6a. Miss.—Weeks v. Seale, 108 So 
506, 143 Miss. 222 

53. La—L. P. Stephens & Co v. 
Kellogg Lumber Co., 137 So. 769, 
18 LaApp. 507. 

Furnishing supplies as a service for 
which lien Is granted see supra 5 
61 c. 

54. Ga.—^Dart v. Mayhew, 60 Ga. 104 
—Slappey v. Charles, 68 SB 308, 7 
Ga.App. 796. 

65, Wls —^Hyde v. German Nat. 

Bank, 91 NW. 230, 116 Wis. 170. 
Assignment of lien claims see supra 
S 60. 

5a Ga.—Young v. Alford, 137 SR 
914, 86 Ga.App. 708. 

57. Mich.—^Bales v. Francis, 76 N.W. 
894, 116 Mich. 636. 
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Minn.—Small v. Smith, 189 N.W. 133, 
120 Minn. 118. 

Or—^Fischer v. G W. Cone Lumber 
Co., 89 P. 737, 49 Or. 277 
Wls—Viles V. Green, 64 N.W. 866, 
91 Wis. 217. 

sa TT.S.—Blk Creek Lumber Co. v. 

Hamby, qC.A.N.C, 84 F2d 144 
Ga—-Alford v. Young, 145 SB 912, 
39 GaApp 63—^Young v. Alford, 
167 SB. 914, 3<6 GaApp. 708. 

69. Ga.—^Young v. Alford, supra. 

90. US—^Blk Creek Lumber Co. v. 
Hamby, CC.ANC, 84 F 2d 14 4 

Or—^McKinley v. Tice, 276 P 1110 
129 Or. 190—^Alderson v. Lee, 96 I*. 
234, 52 Or 92 
38 C J. p 224 note 69. 

91. US.—^Elk Creek Lumber Co v. 
Hamby, CC.A.N.C., 84 F2d 144 

Or.—^Alderson v. Lee, 96 P. 234, 52 Or 

92. 
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amount due,®^ the filing of the lien claim, and the 
giving of notice thereof to those entitled there- 
to.64 However, under some statutes the filing of a 
claim for a lien does not “create” the hen, but is 
necessary merely in order to keep alive the lien 
which is created when the work is performed.®® 
Who may perfect hen. Under some statutes au¬ 
thorizing a lien for work and labor the right to 
perfect the lien is limited to the persons who per¬ 
formed the work.®® If the lien has been per¬ 
fected by filing of the lien claim, it has been held 
that an assignee may enforce it, although the as¬ 
signment was not recorded as required by statute, 
where no question of the rights of bona fide pur¬ 
chasers is involved.®^ 

b. Time and Place for Filing Statement or Q’iv- 
ing Notice 

There must be a compliance with statutory provi¬ 
sions as to the time and place of hling the lien state¬ 
ment or notice of claim. 

Under statutes providing therefor the lien state¬ 
ment or claim must be filed within a specified time 
after completion of the work or services rendered.®® 
The care of stock used for hauling, after the com¬ 
pletion of the work, does not extend the time for 
filing the lien,®® and the fact that a towing compa¬ 
ny may be called on to tow a raft of logs further 


§ 70 

at some future time does not extend the time for 
filing a claim for a lien for towing services per¬ 
formed.^® Also the performance of work by an 
employee of a contractor after the contractor’s right 
to continue the work has ceased, to the knowledge 
of the employee, will not extend the time for filing 
the lien.71 

Where the contract under which the services are 
performed is continuing, the time within which 
the lien notice or statement must be filed begins to 
run from the completion of the entire services,*^® 
notwithstanding the contract provides for periodic 
settlements during the performance of the con¬ 
tract.^® However, some of the labor must have 
been performed within the prescribed time before 
the filing of the liotice, and, where laborers em¬ 
ployed in getting out saw logs under a continuing 
contract release all right of lien on logs cut within 
such time, the nght to a lien on logs cut prior there¬ 
to is thereby lost.^^ A claim for a hen need not be 
filed during the lifetime of the debtor provided it 
is otherwise filed in due time.^® Under some stat¬ 
utes a timber owner may file his stumpage lien on 
lumber or other timber products cut from his log^ 
during the time it remains in the possession or un¬ 
der the control of the mill where it was manufac- 
tured.7® 


62. Ga—^Newman v Cash, 169 S.B 
520. 47 aa.App. 39. 

38 CJ p 224 note 70. 

63. Wash.—Casey v. Ault 29 P. 
1018. 4 Wash 167. 

38 C J. p 224 note 71. 

64. Mich—Eales v. Francis, 78 N. 
W 894, 115 Mich. 636. 

38 C J P 224 note 72. 

65. Or —Fischer v. G. W. Cone Lum¬ 
ber Co. 89 P. 737, 49 Or. 277 

Wis.—^Viles V, Green, 64 N.W. 856 
91 Wis, 217. 

68. Or.—McKinley v. Tice, 276 P. 
1110, 129 Or. 190. 

67. Minn.—^Horgan v. Duluth Log 
Co. 139 N.W. 491, 120 Minn. 244. 

.\ssignability of lien see supra S 60 

68. Wash—Gallatin y Miller, 247 
P. 936, 139 Wash. 521. 

38 C J. p 225 note 77. 
ming held tisnely 

(1) In general.—Greely v. Bank of 
Stevenson, 13 P.2d 493, 169 Wash. 
181. 

(2) Lien claims of laborers filed in 
April were filed within thirty days 
after close of rendition of services, 
notwitl^standing logs were put in 
water in January, where some logs 
had broken from rafts prior to Jan¬ 
uary and It was necessary, in order 
to complete logging operations, to 


retrieve such logs and gather themj 
in booms, which work was not finally 
completed until April.—Tripp v Ni¬ 
agara Logging Co» 35 P.2d 95, 176 
Wash. 651. 

69. Alaska —Benson v. Olson, 4 
Alaska 349. 

70. Wash.—^Tripp v. Niagara Log¬ 
ging Co, 86 P.2d 96, 178 Wash. 661. 

7L Wash.—Gallatin v. Miller, 247 
P. 936, 139 Wash. 621 
Owner’s knowledge 
Fact that timber owner’s secretary 
told loggers they might cut firewood 
for their personal use does not show 
notice or knowledge by owner of 
their cutting timber, which would ex¬ 
tend time for filing logger’s lien.— 
Gallatin v. Miller, supra. 

72. Cal—-Virden v. Neese, 152 P.2d 
761, 66 Cal.App.2d 724. 

Wash.—Greely v. Bank of Stevenson, 
13 P.2d 493, 169 Wash. 181. 

38 C.J. P 225 note 79. 

Itetrievlag scattered logs 
Laborers filing lien claims were 
not late in filing oleums on ground 
that work of retrieving logs was 
fraudulently delayed for sole pur¬ 
pose of extending time for filing 
claims, where work of retrieving 
scattered logs was necessary part of 
logging operations, and delay was 
not fraudulent—^Tripp v. Niagara 
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Logging Co., 35 P.2d 95, 178 Wash. 
561. 

Temporary cessation of work 
Cessation of hauling for a few 
days caused by disabling of truck 
was held not to make subsequent 
hauling a separate hauling as re¬ 
gards linutation period for filing lien 
for logs hauled prior to cessation.— 
Greely v. Bank of Stevenson, 13 P 
2d 493, 169 Wash 181. 

What not eontlnnoiui sexvlees 

(1) Tow boat company’s possession 
of raft of logs after completion of 
towing until raft was attached did 
not constitute a continuation of Its 
services so as to extend the time for 
filing lien, where the statutory lien 
claimed is for towing and not for 
storage.—Tripp v. Niagara Logging 
Co., 36 P.2d 96, 178 Wash 551. 

(2) Other services see 38 C.J. p 225 
note 79 [b]. 

78. Mich.—Craddock v. Dwight, 46 
NW. 644, So Mich. 687. 

38 C J p 225 note 80. 

74L Wash.—^Beal v. Nichols, 40 P. 
789, 12 Wash. 157—Campbell v. 
Vincent, 36 P. 685, 8 Wash. 650 

75. Wis.—^Viles V. Green, 64 N.W. 
656, 91 Wis. 617. 

38 C.J. p 225 note 82. 

76. Wash.—^Fouts v. Chicago Lum¬ 
ber Co., 2»6 P. 277. 134 Wash 692. 
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Place of filing. Where the statute so provides, the 
lien most be filed in the county where the work 
was performed,^^ and, if it is filed in a different 
county, the lien is invalid.^* 

c. Sufficiency of Notice of Olaim 

A substantial compliance with the statutory require¬ 
ments as to what the notice or lien claim shall con¬ 
tain is sufficient. 

A substantial compliance with the statutory re¬ 
quirements as to what the notice or hen claim shall 
contain is sufficient,*^® especially where the statute 
provides that liens given thereby shall not be af¬ 
fected by any inaccuracy in the particulars of the 
statement.®® Where the statute provides in detail 
what the lien statement shall contain, it need not 
contain more than the statute requires.®^ The no¬ 
tice should be construed hberaUy to uphold the 
hen,®® and it is not necessary that it should be as 
definite as if the hen were on real property.®® 

Description of property. Generally the property 
to be charged is required to be described sufficiently 
for identification with reasonable certainty,®4 but 
this is all that is required.®® Any description which 
will enable the officer executing the writ and the 
owner on whom the writ is served readily to iden¬ 
tify the property is sufficient®® On the other hand, 
a description which is too indefinite to afford a 
means of identification renders the notice insuffi¬ 
cient®^ 

Description of services. Ordinarily, a notice stat¬ 
ing that the claims are for labor performed on, 
and assistance rendered in preparing and securing, 
the logs is sufficiently definite, without stating the 
character of the labor;®® and, where the statute does 
not limit the hen to the logs on which labor was 


performed by claimant, it is not necessary that the 
lien notice state that the labor was performed on 
the particular logs on which the lien is claimed.®® 
The notice need not state the time when the work 
was commenced, if it appears therefrom that the 
work was done within the time required by stat¬ 
ute preceding the filing of the notice.®® However, 
where the statute limits the lien to the amount due 
for work done in not exceeding a specified period, 
notices which cover work done over a more ex¬ 
tended period of time without showing which part 
of the claim is for work done within the statutory 
period will not create a lien.®^ 

Where separate statutes give respective liens for 
logging and manufacturing lumber, there must be 
segregation of the items for the time when claim¬ 
ants were employed as loggers from the time they 
performed their labor in the manufacture of lum¬ 
ber, and the amount of the claim for each service 
must be specified; otherwise, the liens are unen¬ 
forceable.®® 

Statement of amount. A lien claimant is entitled 
to enforce his lien only to the extent of the indebt¬ 
edness specified in the lien statement.®® Where the 
notice is required to contain a statement of the de¬ 
mand and the amount thereof, after deducting, as 
near as possible, all just credits and offsets, it is 
necessary that it appear from the notice taken as a 
whole what was the full amount of the claim be¬ 
fore any deductions were made, and also the amount 
thereof after the deduction of credits and offsets.®^ 
However, the fact that a larger amount is claimed 
in a lien statement than is found due does not viti¬ 
ate the lien, where there is nothing to show a will¬ 
ful attempt to claim a hen for more than was justly 
due.®® On the other hand, the inclusion in the 


Xn. tzanslt 

A lien Is filed In time where the 
products on which the lien is claimed 
are still under the control of the 
manufacturer, although in stream on 
their way to the purchaser—^Adams 
V Harvey, 225 P. 407, 129 Wash. 48.3. 

77. Wash.—^Dybdahl v. Continental 
Lumber Co., 238 P. 10, 133 Wash. 
81 . 

78. Wash.—^Dybdahl v. Continental 
Lumber Co., supra. 

79. Minn—Small v. Smith, 139 N. 
W. 133, 120 Minn 118. 

*38 C.J p 225 note 85. 

80. Minn—Small v Smith, supra. 

81. Minn —Messerall v Dreyer, 189 
N.W. 446, 152 Minn 471. 

38 aJ. P 225 note 87. 

82. Wash—Doyle v. McLeod, 81 P. 
96. 4 Wash. 78'2. 


183. Wash—^Dexter v. Sparkman, 25 
P. 1070, 2 Wash. 165. 

8ft. Wash,—Casey v. Ault. 29 P. 

1048, 4 Wash. 167. 

38 C J. p 225 note 90. 

85. Wash—Casey ▼. Ault, 29 P. 

1048, 4 Wash. 167. 

38 C J. p 225 note 91 
XTotloe held suflLoleat 
Wash—Seymour v. Landon, 224 P. 
8, 128 Wash. 682. 

86. Mich.—^Becherl v. Plutchak, 187 
NW. 101, 171 Mich 299. 

87. Wash—Doyle v, McLeod, 81 P. 
96, 4 Wash. 732. 

38 C.J. p 226 note 93. 

88. Wash.—Overbeck v. Calligan, 33 
P. 825, 6 Wash. 348 

89. Wash.—^McPherson v. Smith, 44 
P. 255, 14 Wash. 226. 
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90. Wash.—Mans v. Clevenger, 69 
P. 1089, 29 Wash. 395. 

91. U S —^Hlk Creek Lumber Co. v. 
Hamby, CCAN.C., 184 P2d 144 

93. Or.—Nightingale v. Taylor, 102 
P. 6'52, 97 Or 506—^First Nat. Bank 
V. Wegener, 186 P. 41, 94 Or. 318 
93. Minn—Carver v. Bagley, 81 N. 

W 757, 79 Minn 114. 

38 CJ p 226 note 1 
9ft. Wash T.—Wheeler v. Port 

Blakely Mill Co., 3 P. 635, 2 Wash 
T. 71. 

96. Wash—^Tnpp v. Niagara Log¬ 
ging Co, 85 P 2d 96, 178 Wash 551 
38 C J IP 226 note 3. 
ralluxe to make deductions 
Failure of logging company's la¬ 
borers to deduct amounts due from 
them to company in filing their 
claims did not req.ulre disallowanoe 
of claims as fraudulent, where court 
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claim of both lienable and nonlienable items has 
been held to render the hen invalid where nothing 
appears on the face thereof by which the lienable 
items may be segregated from the nonlienable 
items,as where the claim is for an amount due 
for work performed over a period of time in ex¬ 
cess of that for which the statute authorizes a 
lien.®7 Also, the inclusion in the claim of a lien 
for work and labor of amounts due others who also 
performed work on the property on which a lien 
is claimed has been held to render the lien inval¬ 
ids® 

Mistake^ clerical error, and surplusage. Innocent 
mistakes in the notice are usually declared by the 
statute not to be fatal to the validity of the lien, 
except as against third persons prejudiced thereby.®® 
Clerical errors, provided they are not misleading, 
will not vitiate a notice.^ A hen otherwise sufficient 
will not be vitiated by surplusage.® 

Joinder of claimants in one notice. Where the 
character of the claims is the same, and the pro¬ 
ceeding is against the same party, a number of 
claimants may file one notice of lien wherein the 
claim of each is separately stated, where the stat¬ 
ute authorizes such persons to join in the same fore¬ 
closure suit.® 

Verification of claim. Where a statute requires 
the statement to be under oath by claimant, or some 
one m his behalf, a verification by one other than 
claimant must state that it is done by authority of 
claimant,^ and may be to the effect that affiant be¬ 
lieves the statement of claim to be true, without 
stating the facts on which he bases' his belief.® 
Where a statute requires "a statement, verified by 
the oath of some person having knowledge of the 
facts . . . and the person to whom such claim 
may be assigned . . . may make and file for rec¬ 
ord the statement,” it is not essential that the verifi¬ 
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cation be made by some one ha-ving personal knowl<< 
edge of the facts.® 

Recording, Under some statutes the claim of lien 
must be recorded where the lien claimant does not 
retain possession of the property but, in the ab¬ 
sence of a statute specifically requiring the record¬ 
ing of such a lien claim, it is generally not neces¬ 
sary that it be recorded,® since the statute relating 
to the recording of mortgages of personal property 
is not applicable.® Where a statute requires the re¬ 
cording of a lien, failure to record a lien valid 
in all other particulars does not render it void as to 
persons named as parties in the claim of lien.^® 
However, where a statute makes it a condition pre¬ 
cedent to the foreclosure of a lien that claimant 
shall either retain the property or record the claim 
of lien, a noncompliance with the provision as to 
‘recording the lien operates as a loss thereof, where 
the property has not been retained but, where 
the lien has been properly asserted by retention of 
possession of the property, it may be foreclosed 
without having first been recorded^® 

Waiver of objections. The right to object to the 
sufficiency of the lien notice may be precluded by 
inconsistent acts of the person objecting.^® 

§ 71. Commencement and Duration of Lien 

Under some statutes a lien on logs, lumber, or other 
timber products for labor arises at once on the per¬ 
formance of the work, and statutory provisions as to* 
the duration of the lien are controlling. 

Under some statutes a lien for labor or services 
attaches as soon as the work or service is begun, 
not from the time it is completed it arises at 
once on the performance of the work and not at the 
time of the filing of a claim for a lien.^® 

Under statutes so providing a lien does not exist 
after the expiration of a specified number of days 


took such Indebtedness into consid¬ 
eration in determining amount due 
laborers—Tripp v. Niagara Logging 
Co, supra 

96. Or.—McKinley v. Tice. 27i6 P. 
1110, 129 Or. 190. 

97. Or—McKinley v. Tice, supra. 

98 . Or—McKinley v. Tice, supra. 

99. Wash—Grays Harbor Boom Co 
V. Lytle Logging & Mercantile Co, 
78 P 796, 36 Wash. 161. 

38 C.J p 226 note 4. 

1. Wis—Garland v. Hickey, 43 N. 
W 832, 76 Wis. 178. 

8, Or—^Alderson v. Lee, 96 P. 234, 
62 Or 93. 

38 C J p 226 note 6. 


3. Wash.—Chevret ▼. Mechanics' 
Mill & Lumber Co, 81 P. 24, 4 
Wash. 721. 

4. Minn.—Griffin v. Chadboume, 19 
N.W. 647. 32 Minn 126 

5. Wash—Dexter v. Sparkman. 25 
P. 1070, 2 Wash. 165 

6. Minn—Small v. Smith, 139 N.W. 
133, 120 Minn. 118, 121. 

38 G.J. p 226 note 11 

7. Ga.—^Young v. Alford, 187 S.EI. 
914, 36 Ga.App. 708. 

a Ga.—^Empire Lumber Co. v. Ki¬ 
ser, 17 S.E. 972. 91 Ga 643 
Wis—Winslow V. UrQuhart, 39 Wis. 
260. 

9. Me.—Sawyer v. Fisher, 82 Me. 
1218 . 
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10. Idaho.—Schultz v. Rose Lake 
Lumber Co., 149 P. 726, 27 Idaho 
628. 

11. G€u—D aniel v. Blackwell. 119 S. 
B. 447, 80 Ga.App. 786—^Richard¬ 
son V. Mallory, 79 S.B. 862, 18 Ga. 
App. 496. 

la Ga.—Alford v. Young, 146 SB. 
912, 39 GaA.pp. 63—^Young v. Al¬ 
ford. 187 SB. 914, 86 Ga.App. 708. 

13. Wash.—Wlnson v. Johnson, 32 
P. 216, 5 Wash. 429. 

14. Or—Day v. Green, 127 P. 772, 
63 Or. 293 

38 C.J. p 222 note 14 [a]. 

15. Wis.—Viles V. Green, 64 N.W. 
866, 91 Wis 217. 

Filing of claim as not creating lien 
see supra 8 70 a. 
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after the completion of the services unless a state- 
niL-nt of the lien is filed within such time or other 
authorized proceedings commenced for its enforce¬ 
ment and under other statutes the lien termi¬ 
nates at the end of a specified time from the com¬ 
pletion of the work unless in the meantime a suit 
to enforce the lien is commenced.^^ Where a stat¬ 
ute provides that the lien shall continue a stated 
number of days after the services are performed, 
the lien under a contract for an entire undertak¬ 
ing to be commenced and continued until its com¬ 
pletion extends to all labor done under the con¬ 
tract, and is not limited to labor performed within 
the stated number of days immediately preceding 
the commencement of an action to enforce the 
lien.18 

§ 72. Amount and Extent of Lien 

a. In general 

b. Logs owned by different persons; in¬ 

termingled logs or lumber 

c. Lien on part for work done on whole 

d. Lien on whole for work done on part 

a. In General 

The property subject to liens arising from logging 
or timber manufacturing operations and the amount for 
which It IS granted Is dependent on the terms of. the 
statute authorizing the lien, which generally restrict 
it to property on or in connection with which the labor 
o>r services were performed or the money advanced or 
supplies furnished for whioh the Hen is granted. 


In general liens arising from logging or timber 
manufacturing operations are on the logs or tim¬ 
ber products on or in connection with which the la¬ 
bor or services were performed or the money ad¬ 
vanced or supplies furnished,^® and they do not ex¬ 
tend to other logs or timber products.^® Where a 
hen is granted on enumerated timber products, other 
products not enumerated are not subject thereto.21 
Under statutes giving a laborer a lien for labor per¬ 
formed in obtaining or securing saw logs or other 
timber products, possession of the logs at the time 
the work is being performed, or the retention of the 
possession after the services have been performed, 
is not essential to the validity of the lien,22 

Ttile of property subject Under some statutes 
the lien attaches only to property of claimant's em¬ 
ployer and not to property the title to which is in 
a third person ;23 but under other statutes the priv¬ 
ilege or lien granted is a right in rem regardless of 
ownership,24 and may be enforced, even though the 
employer or person to whom the money was ad¬ 
vanced or supplies were furnished was merely a 
contractor with the owner of the logs and not the 
owner thereof.^B 

Amount The amount for which the lien is se¬ 
curity is dependent on the amount due the lien 
claimant and the terms of the contract or agree¬ 
ment under which the liability arose.^® Under some 
statutes authorizing a lien for work and labor the 
amount for which a claimant is entitled to claim a 


16. Me.—Mitchell v. Pagre, 78 A. 
570, 107 Me. 388 

Time for filing: notice of claim see 
supra § 70 h. 

Statutory limitations as to duration 
as affecting: extent of lien see in¬ 
fra 9 7a. 

IV. Cal—Virden v. Neese, 162 P.2d 
761, 66 Cal.App 2d 724. 

Time to sue see infra 9 79. 

18. Cal.—Ylrden v. Neese, supra. 
36 C.J. p 228 note 65, 

18. Ark.—Townsend v- Caple, 99 S. 
W.2d 2>58, 193 Ark. 297—^Menzies 
Hardwood Co. v. Thompson, 12 S. 
W 2d 11, 178 Ark. 389. 

Ga .—Posa Bros. Liumber Co. v. Hay- 
nie, 139 S.E. 127, 37 GaApp. 60. 
Lia.— L, P. Stephens & Co. v Kellogg: 
Lumber Co.. 137 So. 769, 18 La. 
App. 607 

38 C J. p 227 note 23. 

ao. Ark.—^Townsend v. Caple, 99 S. 

W3d 268, 103 Ark. 297. 

3«ogs worked by diffareat gaaigm 
'Where the owner of timber lands 
employs different gan^s of men to 
cut different lots of timber, the lieu 


of each laborer is on the lot on 
which he worked.—Spofford v. True, 
S3 Me. 2*83, 54 Azn.D 621. 

31. La—Christian v. Lang:ford, 124 
So. 698, 11 La.App 662. 

Sa. Or.—^McKinley v. Tice, 276 P 
1110, 129 Or 190. 

23. Ga—^Farrar v. Joyce, 4 SP!2d 
708, 60 Ga.App. 676—Foss Bros 
Lumber Co. v. Haynie, 139 S.B] 
127, 37 Ga.App. 60—Gragg: Lum¬ 
ber Co. V. Collins, 139 S B 84, 37 
Ga.App. 76—^Hardin Lumber Co. v. 
Allen, 134 SB 799. 35 GaApp. 
807—Hobbs v. Broad River Lum¬ 
ber Co, 123 S.B. 756, 32 GaApp. 
447—Williams v. Herrington, 76 S 
B. 757, 12 GaApp. 76. 

Miss.—^Held V. Surber, 131 So. 420, 
158 Miss. 799. 

24. La—L. P. Stephens & Co. v. 
Kellogg Lumber Co., 137 So. 769, 
18 La.App. 607. 

25. La.—L. P. Stephens & Co. v. 
Kellogg Lumber Co, supra. 

26 . Stuxnpage Uen. 

(1) Provision in sale of growing 
timber to mill for payment at cer¬ 
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tain stumpage rate, until total pur¬ 
chase price of tract of timber was 
paid, was proper basis to determine 
value of Btumpgge, notwithstand¬ 
ing total sales price might be paid 
on that basis before all the timber 
was cut—^Fouts v. Chicago Lumber 
Co., 236 P. 277, 134 Wash. 692. 

n) Amount of stumpage lien was 
helv.i determinable by proportionate 
value of seller's interest, not by con¬ 
tract price of the logs, where buyer 
was also to become owner of camp 
equipment—^Zehle v. Peterson. 266 
P 684, 147 Wash. 476. 

Taxes paid 

Amount of tax paid by purchaser 
of lumber could not be deducted 
from amount due lien claimant for 
manufacturing lumber, where tax 
was due to be paid by persons who 
sold lumber to purchaser.—^Rapp 
Lumber Co. v. Hammons, 107 S.W. 
2d 312, 269 Ky. 488. 

Temporary reduotioB. of payments 

Seller of logs by permitting buyer 
to pay less than contract price until 
log market improved did not reduce 
contract price or the amount secured 
by the lien—^Zehle v. Peterson, 266 
P. 684, 147 Wash. 475. 
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lien IS limited to the amount due for work which 
he himself performed,^? and to amounts due for 
work performed within a specified period prior to 
the filing of the lien.28 

Lumber. It has been held that a statute giving a 
lien on logs and timber for labor performed there¬ 
on gives no lien on lumber manufactured there- 
from-*9 However, it has been more generally held 
under statutory provisions of this character that 
the hen extends not only to the logs but also to the 
lumber manufactured therefrom as long as it can 
be followed and identified and that the lien at¬ 
taches to the manufactured product provided no 
rights of innocent third persons have attached Ihcre- 
to.8i Also, under a statute giving a hen for work 
in manufacturing timber into lumber, one employed 
by the owner to cut timber into logs for immedi¬ 
ate manufacture into lumber by the owner has been 
held entitled to a lien on the lumbGr,88 and is not 
limited to a lien on the logs under a statute giving 
a lien on logs for work in securing them.88 A stat¬ 
ute giving a lien on gross earnings gives laborers 
engaged in logging, sawing, removing, and stacking 
lumber a lien on the sawed lumber.84 

Shingles. Where a statute gives a lien on lum¬ 
ber for labor' in assisting in manufacturing saw 
logs and other timber into lumber and shingles, the 
lien extends to shingles manufactured from the 
lumber and is not limited to shingle bolts.88 

Railroad ties. Under a statute giving a lien to 
persons performing labor in obtaining or securing 
saw logs, spars, piles, cordwood, shingle bolts, or 
other timber, for work done in obtaining or secur¬ 
ing the particular saw logs, etc., laborers who cut 
and manufacture railroad ties are entitled to a lien 
thereon, even though sold and carried out ef the 
state.88 

Slats are not subject to a lien under a statute giv¬ 


ing a lien on logs and timber.87 

^AU real and personal property.^ In addition to 
the lien on the logs, some statutes give a lien on 
all the real and personal property used m the opera¬ 
tion of its business.88 

Money or supplies. Under a statute giving a lien 
to one furnishing money or supplies *'to deaden, 
cut, haul, float, or raft any logs or forest timber*' 
the lien does not extend to the lumber cut from 
them;89 nor does such a statute give a lien on tim¬ 
ber wheels, oxen, or chain dogs, which are them¬ 
selves a part of the supplies for the furnishing of 
which the lien on the logs is given.^8 

Mules. Where a lien extends to “mills and their 
products,** mules used in carrying on the sawmill 
business are not a part of the mills or products 
thereof, and the lien does not extend to them.^^ 

b. Logs Owned by Different Persons; Inters 
mingled Logs or Lumber 

A laborer performlne work on the logs of two or 
more persons has no lien on the logs of one owner for 
that part of his labor expended on the logs of another; 
but a laborer's Hen on logs, lumber, or other timber 
products on or in connection with which he has worked 
extends to all logs, lumber, or other timber products 
intermingled therewith by the owner so that they can¬ 
not be distinguished therefrom. One driving logs Inter¬ 
mingled with his IS entitled to a lien on all of them and 
not merely on a selected portion. 

If labor is performed on the logs of two or more 
persons, the laborer has no lien on the logs of one 
owner for that part of his labor expended on the 
logs of the other.^8 Although it has been held that^ 
a laborer’s lien on timber products for wages earned 
in znaking them is lost where such products are so 
mingled with others on which he has no lien that 
they cannot be identified,^8 there is other authority 
which holds that, where the owner of logs inten¬ 
tionally^^ or negligently*® intermingles logs cut by 


ar. Or,—^McKinley v. Tice, 276 P 
1110, 129 Or. 190. 

88. Or—^McKinley v Tice, supra. 

89. Wis—Gross V. Elden, 11 N.W. 
9. 53 Wis. 648—Babka v Eldred, 2 
NW. 102, 47 Wis 189, rehearing 
denied 2 N.W 559, 47 Wis. 189. 

What constitutes lumber see supra 
S 1. 

80. Idaho.—-Abernathy v. Peterson. 
225 P 182. 3« Idaho 727. 

88 C J p 227 note 27 

81. Ala —Winfield Lumber Co. v. 
Partridge, 80 So 821, 202 Ala. 487. 

88 C J. P 227 note 28. 

88. Wash —O’Connor v. Burnham, 
96 P. 1018. 49 Waah 448. 

38 C J p 227 note 80 

88. Wash —O’Connor v. Bufnham, 


supra—^Robins v. Paulson, 70 P. 
1118, so Wash. 469. 

84. Va—^Mathews v. Myers, 145 6. 

S. 852, 151 Va 426. 

88. Wash—^Munroe v. Sedro Lum¬ 
ber & Shingle Co. 48 P. 406, 16 
Wash. 694, 

88 C J. p 227 note 84. 

86. Wash.—^Forsberg t. Lundgren, 
117 P. 244, 64 Wash. 427. 

38 C.J. p 227 note 86. 

87. Wis.—^Engi V. Harden, 100 K. 
W. 1046, 128 Wis. 407. 

88. Wash—Calmer v. Day, 208 P. 
71, 118 Wash, 276. 

89. La—^In re Pleasant Hill Lum¬ 
ber Co. €3 So 1010, 126 La. 743. 

88 GJ. P 227 note 40. 
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40. La.—Cypress Shingle & Lumber 
Co. V. Lono, 15 So. 95, 46 lAAnn. 
441. 

41. Qa.—Hull V Anderson Lumber 
Go, 86 S S. 267. 17 Ge,App. 40. 

88 O.J. p 227 note 42. 

48. Mich.—^McGuire ▼. MeCallum, 
67 N.W. 1092, 110 Mtdh. 91. 

38 O.J. p 227 note 48. 

48. La —^Francis v. Noble, 8 Ija. 
APP 697. 

46b Me.—Parker v. WiUlams, 1 A. 
138, 77 Me. 418. 

Wash.—Creighton v. Cole, 88 P. 
1007, 10 Wash. 472. 

45. Me;—^SpotCord v. True, 83 Ma 
288, 64 Am.D. 621. 
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different gangs of laborers so that the respective lots 
on which the several laborers worked cannot be 
distinguished, their lien extends to all the logs. 
Where shingles manufactured are mingled and sold 
without regard to the fact that they were the first 
or last manufactured, shingles manufactured prior 
to the time up to which the manufacturer had been 
paid are subject to a lien for work and labor there¬ 
after performed in such manufacture.^® Under 
some statutes one driving logs intermingled with 
his, the owner or owners of which cannot be as¬ 
certained, is entitled to a lien on all of the inter¬ 
mingled logs for the expense incurred in driving 
them, and not on merely a selected portion of such 

logs.47 

A vcndof^s lien on logs or timber has been held 
not to extend to lumber manufactured therefrom 
where it has been so intermingled with lumber man¬ 
ufactured .from other logs that it is impossible to 
identify the lumber manufactured from the vendor's 
logs.^® 

c. lien on Fart for Work Done on Whole 

] 

A lien for work on or In connection with logo, lum- 
her, or other timber products under one contract or em- ! 
ployvnent may be* enforced against any part of the prop¬ 
erty subject to the lien; but a lien on such property 
arising from one of several contracts or employmente 
Is enforceable against a portion of the property In the 
hands of a third person for only a pro rata amount there¬ 
of. 

A hen for stumpage or work done on logs, tim¬ 
ber, or lumber may be enforced against any part 
of the property subject to such lien, where the labor 
was performed or the sale made under one entire 
contract.^® For instance, one who saws timber for 
another®® or. booms, sorts, or rafts saw logs and 
other timber products®^ has a lien on any part of it 
for the entire bill. It has been held, however, that, 
where the contract is not an entire one, as where 
payment for cutting was to be made separately for 


each thousand feet cut,®® a portion of the logs in 
possession of a purchaser from the original hen 
debtor is not liable for the entire claim for cutting 
but only pro rata for the amount of the hen ,®3 but 
there is also authority apparently to the contrary.®*^ 

d. Lien on Whole foi Work Done on Fart 

The Hen of a materialman furnishing supplies or of 
one of several laborers employed on the same work by 
the same employer is not restricted to the particuiar 
logs or timber products on or in connection with which 
the supplies were furnished or services were rendered. 

The lien of a materialman furnishing supplies for 
a logging or timber manufacturing operation®® or 
of one of several laborers employed by the same em¬ 
ployer on the same logging or timber manufactur¬ 
ing operation®® is not confined to the particular logs 
or timber products on or in connection with which 
the services were rendered or supplies furnished. 
It is not incumbent on them to prove that the sup- 
phes were used or the services performed on, or 
in connection with, the particular logs or timber 
products against which the lien is claimed.®^ 

§ 73. Priorities 

Liens arising from logging or timber manufactur¬ 
ing operations have been given priority over other liens 
where the statutes so provide, and in some Jurisdictions 
without express statutory provision therefor. 

Laborers' hens arising from logging or timber 
manufacturing operations have been held subject to 
prior liens,®® or to liens which have already accrued, 
where the statute creating the lien does not pro¬ 
vide otherwise.®® However, such liens have been 
given priority over other or specified claims under 
valid statutes providing therefor;®® and it has been 
held without reference to any statutory provision 
that such a hen is a primary claim on the property 
covered by it and takes precedence thereon as far 
as such property goes.®i Various liens or encum- 


46. Mich.—Craddock v. Dwigrht, 48 
NW. 644, 85 Mich. 687. 

47. Me.—Marsh v. Flint, 27 Me 475. 

48. La.—^Bulloch v. Camp, App., 
167 So. 839. 

49. Cal.—Virden v. Neese, 152 P.2d 
761, 66 Oal.App 2d 724. 

88 C J p 228 note 48 

ea Mich.—Hughes v Tanner, 55 H. 

W 661, 96 Mich. 113 
88 C.J. p 228 note 49. 

61. Wash.—Grays Harbor Boom Co. 
V. Lytle Logging & Mercantile Co., 
78 P 795. 86 Wash. 151 

68. Wash—^Doyle v. McLeod, 81 P. 
96, 4 Wash. 732. 

63. Wash—Doyle v. McLeod, supra. 


54. N.H.—^Beem v. Brown, 64 N.H, 
395. 

3(8 C.J p '228 note 52. 

55. La—^Putnam’s, Inc., v. Moody, 
126 So 583, 13 La App. 177. 

56. N H ^Hopkins v. Rays, 44 A. 
102, 68 N.H. 164, 73 Am S R. 554. 

38 C J p 228 note 53. 

57. La—^Putnam’s Inc. v. Moody, 
126 So. 683, 13 La.App 177. 

Wash.—Gnmm v. Pacific Creosoting 
Co, 97 P. 297, 50 Wash. 416. 

58. Ark.—^Menzies Hardwood Co. v. 
Thompson, 12 S.W.2d 11, 178 Ark. 
389. 

Power of legislature to give lien of 
laborer preference to Judgments 
and mortgages see supra S 59 b. 
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Priority: 

Between chattel mortgage and la¬ 
borer’s liens see Chattel Mort¬ 
gages 5 303. 

Of laborers* liens in general see 
the C J.S. title Master and Serv¬ 
ant 5S 147, 148. also 39 CJ. P 
220 note 37-p 222 note 75. 

59. La —Ryland v. Betty Joyce 
Lumber Co., 139 So. 748, 19 La. 
d4pp 73. 

60ii US —Flk Creek Lumber Co. v. 
Hamby. C.CA.N.C., 84 F.2d 144. 

Miss.—O’Quinn v. Grace, 109 So, 672, 
143 Miss. 656. 

61. Wash.—Casey v. Ault, 29 P. 
1048, 4 Wash. 167, followed in 
Munholland ▼. Ault, 82 P. 294, 4 
Wash. 170. 
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brances which have been held subject to such labor¬ 
ers’ liens, either under express statutory provision 
therefor or without reference to a particular stat¬ 
ute, are a lien for advancesprior mortgages;®* 
a vendor’s hen on the sale of standing timber;®^ 
a purchase money Hen of a seller of standing tim¬ 
ber,®® even though the laborers knew that their 
employer was to pay for the timber as he cut it;®® 
and the lien of vendors of standing timber under 
a deed of trust securing the purchase price, which 
contemplated milling operations.®^ Also, under 
some statutes, it is held that a laborer’s lien for 
cutting, hauling, or manufacturing timber, lumber, 
or timber products has priority over all other liens, 
mortgages, or encumbrances created subsequent to 
the beginning of the work,®* but is inferior to a 
prior recorded mortgage on the timber,®® such as 
a prior purdiase-money mortgage on the land, in¬ 
cluding the timber thereon.*^® 

A haulers’ lien has been held superior to a stump- 
age hen.7^ One who advances money to another 
with which to manufacture timber products has 
been held to have a privilege concurrent with the 
privilege of the owner of the timber for the price 
of stumpage.*^* Under some statutes a lien on saw¬ 
mills and their products for articles furnished them 
IS superior to a purchase-money mortgage on the 
mill, unless the holder of the lien had actual notice 
of the existence of the mortgage before his debt 
was created.^* 


§ 74. -Bona Fide Purchasers 

The rights of a lien claimant for work op services 
In logging or timber manufacturing operations, who has 
not filed his Hen claim and who does not have posses¬ 
sion of the property on which the Hen is claimed, are 
inferior to the rights of a bona fide purchaser, unless a 
statute provides otherwise. 

It has been held,*^^ in some instances under stat¬ 
utes expressly so providing,*^® that a statutory lien 
for work or services in logging or manufacturing 
timber products is inferior to the rights of a bona 
fide purchaser for value without notice of the lien 
where no lien claim has been filed and the person 
claiming the lien is not in possession of the property 
on which the lien is claimed, or where the hen has 
not been reduced to execution and levy,*^® unless a 
statute provides otherwise.'^^ Under some statutes 
a laborer’s lien on logs, lumber, or other manufac¬ 
tured timber products extends to such products aft¬ 
er they have been sold to a third person so long as 
they are not removed from the county.'^® A sell¬ 
er’s lien for stumpage has also been held inferior 
to the rights of a bona fide purchaser.^® However, 
if the lien claimant is in possession of logs or lum¬ 
ber on which he has a lien at the time of their sale, 
his rights are superior to those of a bona fide pur¬ 
chaser.®® 

§ 75. Removal, Injury to, or Destruction of. 
Subject Matter of Irien 

A lienholder may recover damages sustained by the 


Priority of landlord’s lien over la¬ 
borer’s lien see Landlord and Ten¬ 
ant 5 636. 

Agrainst vendor retaining title 

Where vendor sells standing tim¬ 
ber, reserving title until payment 
of the purchase price, and the con¬ 
tract authorizes the grantee to cut 
and remove the timber, the grantee 
IS the agent of the vendor within 
statute giving a lien to one who la¬ 
bors on, or assists in, obtaining or 
securing saw logs at the instance 
of the owner or his agent, so that 
the lien of the grantee's employees 
takes precedence over the rights of 
the vendor In the timber cut and 
removed.-—In re Little £!lk Logging 
Co, DO Wash.. 218 F 142. 

63. Miss—^Tallahatchie Lumber Co. 
v. Thatch, 78 So. 164, 117 Miss 
260. 

38 C.J. P 226 note 60. 

03 , Me—Oliver v. Woodman, 66 
Me. 54. 

38 C.J. p 2'28 note 57 [a] (1). 

Smi>loyees of a sawmiU have a 
lien for their wages superior to a 
prior mortgrage thereon under a stat -1 


ute giving employees of manufactur¬ 
ing establishments a lien for their 
wages superior to the lien of any 
mortgage or other encumbrance 
theretofore or thereafter created.— 
Graham v. Magann, Fawke Lumber 
Co., 80 S.W. 799, 118 Ky. 192, 26 
Ky.L. 70. 

00 , Me—Spofford v. True, 88 Me. 
283, 54 Am.D. 621. 

65. Miss.—O'Qulnn v. Grace, 109 So. 
672, 143 Miss. 665. 

66b Miss.—O'Qulnn v. Grace, supra. 

67. Va—^Mathews v. Myers, 145 S. 
S 352, 151 Va. 426. 

68 . Ala.—^Allen v. Clayton, 93 So. 
668 , 208 Ala. 29. 

38 C.jr. p 228 note 57 [a] ( 2 ). 

69. Ala,—^Allen v. Clayton, supra. 

88 C.J. P 228 note 57 [a] (2)* 

70. Ala.—^Allen v. Clayton, supra. 

71. Wash.—Greely v. Bank of Ste¬ 
venson, 13 P.2d 493, 169 Wash. I 8 l. 

72 . La—Carr v. Crow, 120 So. 733, 
10 La.App. 237. 
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73. Ga.—^Bradley t. Cessels, 43 S.B. 
867, 117 Ga, 617. 

74- Ark.—^A. J. Chestnut Co. v. Har- 
grrave, 7 S.W.2d 800, 177 Ark. 683 
—Clark V. Wilson, 284 S.W 23. 
171 Ark. 823—^Harknder v. How¬ 
ard. 203 S.W. 14, 134 Ark. 676. 

88 C.J. P 229 notes 62, 63. 

76. U.S.—^Elk Creek Lumber Co v. 
Hamby. C C.A.N.C, 84 F.2d 144 

La,—Louisiana Oil Refining Corpora¬ 
tion V. Hammett, App., 145 So. 38 
—^Francis v. Noble, 8 La App. C97. 

76- Ga.—Williams v. Herrington. 76 
SB. 757, 12 Ga,App. 76. 

77- Wis.—^DeMoms v. Wilbur Lum¬ 
ber Co.. 74 N.W. 106, 98 Wis. 465. 

38 C.J. p 228 note 61. 

78- Cal.—^Virden v. Neese, 162 P.2d 
761. 66 Cal.App 2d 724. 

79- La.—Carr v. Crow, 120 So. 783, 
10 La App. 287. 

80. Mich.—Germain v. Central 
Lumber Co., 78 N.W. 1007, 120 
Mich. 61. 

Minn.—^Akeley y. Mississippi & R. 
R. Boom Co., 67 N.W. 208, 64 

Minn. 106. 



LOGS AND LOGGING 


54 C.J.S. 


I 75 

removal or destruction of. Injury to, or elolgnment of, 
logs, lumber, or other timber products on which he has 
a lien. 

Irrespective of statute, it has been held that a 
lienholder may recover damages from one destroy¬ 
ing the property, or so managing or disposing of it, 
with knowledge of the lien, as to destroy the lien.*l 
Under some statutes the lienholder has an action 
for damages for the removal or destruction of, in¬ 
jury to, or eloignment of, logs, or lumber to which 
the lien has attached.^^ It has been held that such 
statutes, being penal in their nature, require a 
strict construction.^^ Such an action may not be 
maintained with respect to logs or timber products 
on which there is no lien.*^ However, sudi an ac¬ 
tion is not precluded by the mere fact that lien no¬ 
tices had not been filed at the time the eloignment 
occurred where they were duly filed within the statu¬ 
tory time allowed therefor,8® and such an action 
may be brought without a prior determination in 
equity of the validity of the lien.®® A separate ac¬ 
tion for damages may be maintained for a balance 
due after an action to enforce the lien as to an un¬ 
destroyed portion of such logs has been deter- 
mined.®^ 

An assignment of the lien carries with it the rem¬ 
edy provided by this class of statutes.®®, 

§ 76. Waiver, Loss, or Discharge 

a. In general 

b. Surrender of possession 

c. Payments 


I a. In G-eneral 

A lien on logs, lumber, or other timber products may 
be waived, lost, or discharged by agreement of the par¬ 
ties, acts of the lien claimant inconsistent with the pres¬ 
ervation of the lien, or such other acts or proceedings 
as In law constitute a waiver or discharge thereof. 

A lien on logs, lumber, or other limber products 
may be waived, lost, or discharged by contract or 
agreement of the parties,®® or by conduct of the 
hen claimant inconsistent with the preservation of 
his lien.®® In determining whether a hen is lost or 
waived, it is sometimes important to consider the 
nature of the lien, since acts which will constitute 
a waiver of an implied common-law lien will not 
necessarily operate as a waiver of a lien created 
by contract.®! A lien once waived is permanently 
lost and cannot be revived;®® and hence, where the 
right to a lien is destroyed by assignment of the 
hen claim, it is not revived by a reassignment.®® 

In order that a lien may be waived by the terms 
of the contract, it must clearly appear that such was 
the intention of the parties.®^ A lien created by the 
terms of a contract is lost by a breach of the con¬ 
tract by the party in whose favor it was created.®® 

A statutory lien is not waived by expressly re¬ 
serving in the statement of lien the common-law 
lien to which the lienor is entitled by virtue of his 
possession of the property.®® The statutory lien 
of a third person on logs in the possession of the 
purchaser is not defeated by a rescission of the con¬ 
tract of sale.®7 A sawyer's lien is not lost by re¬ 
straining the account and deducting certain items 


81. Mich.—G-oodrow v, Buckley, 88 
N.W. 454. 70 Mich. 613. 

88 . Wash.—Sinclair v. Hedlund 

Lumber & Mfsr Co, 280 P. 82. 
153 Wash. •647—^Zehle v. Peterson, 
266 P. 684, 147 Wash. 475—Davis 
V. 6 hip Lumber Mill Go.. 231 P. 
937, 132 Wash. 167a 
38 C.J. p 229 note 69. 

Tersosui liable 

Holder of stumpagre lien Is enti¬ 
tled to judgment for eloigrnRient 
against one converting logs by sale 
to lumber and shingle manufactur¬ 
ers.—^Zehle V. Peterson, 266 P. 684, 
147 Wash. 475 

XlabUlty for slolgnsieiit not shown. 
Wash.—De Long v. Hl-Carbon Coal 
Co, 283 P. 1079, 155 Wash. 266. 

Fact that eloigner removed some 
logs before some lien ' claimants 
commenced work was immaterial, 
where all lien claims had been as¬ 
signed to plaintiff, and there would 
have been sufficient to satisfy all 
claims even if a proper marshaling 
of the lien claims and log shipments 
had been made.—Smclair v. Hedlund 


Lumber & Mfg. Co.. 280 P. 82, 153 

Wash. 647 

83. Wis.—^Lohman v. Peterson, 58 
N.W. 407, 87 Wis. 227. 

84. Ala—^Bracey v. Adams. 187 So. 
627, 237 Ala. 469. 

38 C.J. p 229 note 71. 

85. Wash.—Sinclair ▼. Hedlund 

Lumber & Mfg. Co. 280 P 82, 
153 Wash 647—^Davis v. Ship 

Lumber Mill Co., 231 P. 937, 132 
Wash 167. 

86 . Wash.—Peterson v. Sayward, 37 
P. 667, 9 Wash, 603. 

87. Washd—Peterson v. Sayward, 
supra. 

88 . Or.—^Fischer t. G. W. Cone 
Lumber Oo, 89 P. 737, 49 Or. 277 

89. Minn—^Akeley v Mississippi & 
R R. Boom Co., 67 N.W. 208, 64 
Minn. 108. 

sa Me.—Spaulding ▼. Adams, 32 
Ma 211. 

Minn.—^Akeley v Mississippi & R R 
Boom Co, 67 NW. 208, 64 Minn. 
108. 

91. Me —Spaulding ▼. Adams, 32 
Me. 211 
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98. Minn—^Akeley v. Mississippi & 
R. R. Boom Co. 67 N.W. 208, 64 
Minn 108. 

38 C*J. p 230 note 77. 

93. Wis.—^Tewksbury v. Bronson, 4 
N.W. 749. 48 Wis. 681. 

94. Wash—^Fouts r. Chicago Lum¬ 
ber Co, 236 P. 277, 134 Wash. 692 

38 C.J. p 230 note 79. 

Constmotlon of releaso 
Release of vendor's lien with re¬ 
spect to hardwood, in order to per¬ 
mit grantee to terrow money lo 
build railroad, was construed to ap¬ 
ply only to manufactured hardwood, 

' and not to release all hardwood tim¬ 
ber on tract from vendor's lien, so 
that grantee might convey or mort¬ 
gage it to another.—^Hughes v 
Young. 65 S.W.2d SM, 17 Tenn App 
24 

95. Or.—Taylor v. Tripp, 191 P. 
1054, 97 Or. 611. 

96. Mich—^Phillips T. Freyer. 45 N. 
W. 81, 80 Mich 254. 

97. NH.—Colef ▼, Brtnley, 58 NH. 
90. 
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after replevin is brought by the owner,®8 Xhe com¬ 
mingling of logs with logs hauled by others without 
the agency of the lienor does not defeat the lien 
Likewise, the fact that log^ or timber products in 
connection with which supplies were furnished have 
become so intermingled with other logs or timber 
products of the owner as to lose their identity will 
not deprive the materialman of his lien.i A tim¬ 
ber owner’s stumpage lien on timber cut and sawed 
into lumber is not waived by his termination of his 
contract with the mill for failure to pay overdue 
stumpage.2 

Acceptance of note. The acceptance of a prom¬ 
issory note as payment for the work has been held 
to waive the right to a lien,3 and the renewal of 
the note accepted as payment does not reinstate the 
lien.^ On the other hand, the mere taking of a 
note does not operate as a waiver or release of the 
lien unless the note is accepted as payment.® 

Acquiescence in acts of third persons. Acqui¬ 
escence in the acts of third persons may constitute 
an estoppel preventing the reliance on the lien as 
against such third persons,® as where the lien claim¬ 
ant consented to, or acquiesced in, the sale to a 
third person of the property on which he claims a 
lien.7 However, in order to have this effect, the 
lienor must have knowledge of all material facts 
and circumstances attending the particular trans¬ 
action in respect of which the doctrine is invoked.® 
Mere knowledge is not of itself the equivalent of 
acquiescence or assent.® 

Agreements inconsistent with lien. A lien on 
logs, lumber, or other timber products is waived by 
an agreement or contract of the lien claimant in¬ 
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consistent with the existence of a lien.^® The right 
to a statutory lien may be waived by a contract giv¬ 
ing the employer the absolute possession and power 
of disposal of the logs.^i Thus a lien is waived 
where the lien claimant authorizes the owner of 
the property on which the lien is claimed to sell 
it and collect the sale price but the lien is not 
waived where claimant merely authorizes the own¬ 
er to sell the property,^® or restricts the right to 
sell or remove the logs imtil after he has been giv¬ 
en notice thereof and specified information about 
the sale.i^ ^ common-law lien is waived where 
possession is to be turned over before the time for 
payment.15 Agreements with respect to the man¬ 
ner of payment will not effect a waiver of the lien 
unless the terms agreed on are inconsistent with 
the existence of enforcement of the lien.^® If the 
terms of a contract are such as to make it uncer¬ 
tain whether a party has waived his statutory lien, 
it will be interpreted in accordance with a presump¬ 
tion against such a waiver.^^ 

Extending tune for payment. The lieu of a boom 
company is lost, as against a vendor’s hen, by ex¬ 
tending the time for payment of the boom diarg- 
cs.1® 

Mingling Uenahle with nonUenable claims. The 
lien must fail where the services for which a lien 
is claimed were so intermixed with nonlienable serv¬ 
ices that it is impossible to make any separation of 
the claims for the two classes of services,^® or 
where there is no proof from which the separation 
may be made with reasonable certainty.®® On the 
other hand, if there is no apparent intention to per¬ 
petrate a fraud and the classes of claims are dis¬ 
tinguishable,®^ or if evidence can separate lienable 


9B- Mich.—Comstock v. McCracken, 
18 N.W. 583, 53 Mich. 123 
99. Me—^Perkins v. Rowe, 119 A. 
889, 122 Me 199. 

1. La—^Putnam’s, Inc., v. Moody, 
126 So. 583, 13 La.App. 177. 

8 . Wash—^Fouts v. Chicaaro Lumber 
Co., 236 P. 277, 134 Wash 692. 

3. Mich.—Germain v Central Lum¬ 
ber Co, 718 N.W. 1007, 120 Mich. 
61. 

38 C.J. p 231 note 1. 

4. Mich.—Germain v. Central Lum¬ 
ber Co., 78 N.W. 1007, 120 Mich 
61. 

5. Mich.—Germain v. Central Lum¬ 
ber Co., 74 N.W. 644, 116 Mich. 
245. 

38 C.X p 231 note 8. 

a. Me.—^pauldlnsr v. Adams, 32 Me. 
211 . 

38 C J p 331 note 2L 


7. Ark—Clark v. Wilson, 284 S.W. 
23, 171 Ark. 323 

38 C J. p 231 note 21 [al. 

8 . Mich.—^Huffhes v. Tanner, 56 N. 
W. 661, 96 Mich. 113. 

Knowledsre of facts and circumstanc¬ 
es as essential to estoppel by ac¬ 
quiescence generally see Bstoppel 
5 114 a. 

9. Ala—Austin V. Heironymus, 23 
So. 660. 117 Ala 620. 

la Minn.—Akeley v. Mississippi & 
R. R. Boom Co., 67 N.W. 208, €4 
Minn. 108. 

11. Wash.—Anderson v. Tingley, 64 
P. 747, 24 Wash. 637, 85 Am S.R. 
959. 

38 C.J. p 231 note 4. 

12 . Wash.—^Fouts v. Chicago Lum¬ 
ber Co., 236 P. 277, 184 Wash. 692. 

38 C. J. p 231 note 4 [a]. 

13. Wash.—^Fouts v. Chicago Lum- 
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her Co., supra—Wroten v. Robbins, 
174 P. 968, 103 Wash. 393. 

38 C.J. p 231 note 4 [b]. 

14. Wash—Davis Ship Lumber Mill 
Co., 231 P. 937, 132 Wash. 167. 

16. Mo—^Farrington v. Meek, 36 
Mo. 678, 77 Am.D. 627. 

318 C.J: p 231 note 5. 

16. Wash.—Wroten v. Robbins, 174 
P. 968, 103 Wash. 898. 

17. Wash.—^Davis v. Ship Lumber 
Mill Co.. 231 P. 987, 132 Wash. 167. 

18. Minn.—Clough v. Mississippi & 
R R. Boom Co., 66 N.W. 200. 64 
Minn. 87. 

19. Minn.—Akeley v. Mississippi Sc 
R. R Boom Co., 67 N.W. 208, 64 
Minn. 10*8. 

38 C.J. p 281 note 7. 

90. Mont.—Billings ▼. Missoula 
White Pine Sash Co., 292 P. 714, 
88 Mont. 822. 

81. Wash.—Duggan v. Washougal 
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from nonlienable claxms,^^ claimant should not be 
deprived of his lien. 

Legal proceedings. A common-law lien is not 
waived by bnnging- suit on the demand and attach¬ 
ing the lumber, if the lienor retains possession and 
insists on his lien, and no judgment has been ren¬ 
dered in the suit.^® It will be defeated, however, by 
instituting an attacliment suit to enforce a statu¬ 
tory hen, where by commencing his suit by attach¬ 
ment he gives up his possession and places the prop¬ 
erty in the possession of the shenfF.®^ 

b. Surrender of Possession 

The loss or surrender of possession of the property 
on which a lien Is claimed waives a common-law lien 
or a statutory lien of the same character; but, where 
possession of the property is not a requisite to the es¬ 
tablishment of the lien, the loss of possession will not 
waive or cause the loss of the lien. 

A common-law lien on logs or lumber is waived 
by a voluntary surrender of possession of the prop¬ 
erty;®® and the lien is lost as to third persons, al¬ 
though the contracting parties stipulate that the lien 
shall continue notwithstanding the change of pos¬ 
session®® On the other hand, the lien is not lost 
where possession is taken by the general owner 
without the lien claimants* consent,®^ or by the ac¬ 
tion of the general owner in so intermingling the 
lienable property with other property belonging to 
him and not subject to the lien that the two class¬ 
es of property cannot be distinguished.®® Where 
a lien is created by contract, parting with the pos¬ 
session does not discharge the lien if it can be done 
consistently with the contract, the course of busi¬ 
ness, and the intention of the parties.®® 

The loss or surrender of possession of the prop¬ 
erty does not waive or cause the loss of a statutory 
lien where possession of the property is not a req¬ 


uisite to its establishment;®® but, if the lien given 
by statute is of the same character as the ordinary 
common-law lien, the hen is lost by loss of posses¬ 
sion®! Even if the person claiming the lien has 
the right, after surrendenng possession of the prop¬ 
erty, to establish a lien by taking or resuming pos¬ 
session, he may not do so after the property has 
lawfully passed out of the debtor's possession to a 
third person.®® Where the lien may be enforced 
against any part of the property subject thereto, 
as considered supra § 72c, surrender of possession 
of a part of the property will not waive the hen 
on the remainder.®® 

Where the statute ^ves a lien for labor per- 
I formed in manufacturing saw logs and lumber, 
or in manufacturing timber into shingles,®® while 
the manufactured product remains at the mill or 
m the possession or under control of the manufac¬ 
turer, the lien is lost where such product has passed 
out of the manufacturer's possession or control, even 
though the lumber can be identified.®® Under a 
statute making it the duty of a purchaser of liened 
logs to see that the purchase money is applied to 
satisfaction of claims entitled to hens, lien claim¬ 
ants did not waive their rights to the fund realized 
on execution sale under their judgment because 
before the sale they permitted the one who became 
such purchaser to saw the logs, no one being preju- 
diced thereby,®^ 

a PaymeotB 

Payment ef the amount due the Hen claimant ex- 
tlnauiahee hie Hen, but it le not extingulehed by a par¬ 
tial payment or by payment to the clalmant'e employ¬ 
er of the amount due him under hie contract with the 
owner of the propeqiy on whieh the lien le claimed. 

Pa:^ent of the amount due the lien claitnanr ex¬ 
tinguishes his lien.®* However, a statutory lien on 


Land & liOgginsr Co, 8S P. 866, 10 
Wash. 84. 

88 CJ p 181 note 8. 

88 . ICe.—Butehine v. Bleledsll, 78 
A. 291, 108 Me. 98. 

as. Me—Palmer v. Tucker, 45 Me. 
316. 

all Mich—PhlUlpB V. Preyer, 45 N". 
W. 81, 80 Mich 264. 

as. sc.— Walker v. Caasels, 49 B. 

B 862, 70 S C. 271. 

86 C.J p 280 note 86. 

as. N T—McFarland v. Wheeler, 26 
Wend. 467. 

SW. Mich.—Haughton v. Busch, 59 
NW. 621, 101 Mich. 267. 

aSL Miss—Ouilette v. Davis, 12 So. 

27. 60 Miss. 762 
88 C.J. p 280 note 89. 


aa. Me.—Spaulding v. Adams, 88 
Me 211. 

38 C J. p 280 note 90. 
aCL Minn.—^Itasca Cedar & Tie Co. 
V Bralnerd Dumber & Mercantile 
Oo., 128 NW. 58, 109 Mma, i20. 

88 C J. p 280 note 92. 

Or—West Shore Lumber Co v. 
Hollenbeck, 186 P. 671, 68 Or. 832. 
88 C J. p 280 note 93. 

sa. Wyo.—Turner v Horton, 106 P. 
688 , 18 Wyo. 281. 

83. Minn—International Boom Co. 
V. Ramy Lake River Boom Corp, 
107 N.W 78i;. 97 Mmn 513—Ake- 
ley V Mississippi & R. R Boom 
Co, 67 NW 208, 64 Minn 108. 

34 . Wash.—(Douglass v F, R. 

Woodbury Lumber Co, 172 P 906 
101 Wash 66« 

88 C J. p 330 note 96. 
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3B. Wash—Judge v. Bay Mill Co, 
61 P 378, 18 Wash 269. 

38 C.J. p S30 note 96. 


3. Wash —Akers 
61, 67 Wash 179. 


V. Lord, 121 P. 


87. Wash—^Du Bols Lumber Co v 
Dietderich. 165 P. 884, 97 Wash 

88 . Ala—Gulf Coast Lumber Co v 
Miles, 90 So 281, 206 Ala 429 

BlxUnguishing lien generally see 
Liens 9 17 

Ap|>llcatlon to prior oUlgatlon 
Sawyer, who received payment for 
labor performed in cutting timber 
with knowledge that money was fur¬ 
nished by purchaser of limber who 
was hauling timber away, was not 
entitled to apply payment for woik 
on timber to old account with own¬ 
ers of timber so as to preserve lien 
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logs is not dischai^ed by a sale by the owner and’ 
the receipt of the entire purchase price by the lienor, 
where not sufiScient to satisfy the lien.8® Also, pay¬ 
ment by the owner to the contractor, although in 
full of all demands by the contractor, does not dis¬ 
charge the lien possessed by the employees of the 
contractor, where they have not been paid by the 
contractor.^® A receipt in full for labor performed 
is not conclusive of payment in full, and is not a 
release of the right to a lien for any balance.^^ 
An instruction by the lien claimant to pay his wages 
to another does not operate as a waiver of the lien 
except so far as the instructions have been acted on, 
and the amount paid.^^ 

§ 77. Enforcement of Lien 

Logs and logging liens are enforced by attachment 
or foreclosure proceedings, dependent on the require¬ 
ments of the controlling local statute. 

Attachment has been held a proper proceeding 
for the enforcement of liens on logs, lumber, or 
other timber products,^® at least under statutes ex¬ 
pressly providing therefor,and under some stat¬ 
utes that remedy is exclusive,^® however inconven¬ 
ient and defective it may be.-*® Other statutes pro¬ 
vide for the enforcement of the lien by foreclosure 
proceedings.**^ It has been held that a common-law 
lien may be enforced in equity,*® and in some ju¬ 
risdictions it may be enforced by a distraint pro¬ 
ceeding.*® 

Actions to enforce liens by attachment proceed¬ 
ings are in personam as far as the debtor is con¬ 
cerned, but are strictly in rem with respect to the 
general owner of the property, where the only claim 
of the laborer is against the contractor, and not 
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against the owner.®® Such actions have been held 
to be actions at law.®l The legislature may pass a 
statute providing a new and more efficacious remedy 
for the enforcement of a log lien created by a pre¬ 
vious act, and a lien acquired under the earlier stat¬ 
ute may be enforced under the new act.®® So, also, 
the legislature may abridge a remedy already giv¬ 
en.®® 

Appointment of agent to enforce. Under a stat¬ 
ute authorizing two or more lien claimants to unite 
their claims and designate one of their agents to 
prosecute the lien, the appointment of such agent 
need not be in writing.®* 

§ 78. —- Jurisdiction and Venue 

Proceedings to enforce Hens on logs, lumber, or oth¬ 
er timber products must be brought In a court having 
jurisdiction over the subject matter, and the venue of 
such actions may be a matter of statutory regulation. 

Proceedings to enforce liens on logs, lumber, or 
other timber products must be brought in a court 
having jurisdiction over the subject matter,®® and 
the place where such actions must be brought is de¬ 
pendent on local statutory regulation.®® Where the 
purpose of the suit under the statute is to enforce 
a lien on logs and also to obtain a personal judg¬ 
ment for the amount due, a personal judgment may 
be rendered, although the logs are in another coun¬ 
ty.®*^ 

Where standing trees are regarded as personaltyj 
as considered supra § 11, the court has jurisdic- 
J tion to decree a sale of trees located in other coun¬ 
ties,®® although it would not have such jurisdiction 
if the trees were considered as a part of the realty.®® 


against timber, as against purchas¬ 
er, for amount due for labor—Town¬ 
send V. Caple, 99 S.W.2d 258, 193 
Ark. 297. 

39. Mich.—Kangas v. Boulton, 86 N. 
W. 1043, 127 Mich. 639. 

40. Mich.—^Federspiel v. Johnstone. 
49 NW. 681, 5'83, 87 Mich. 303, re¬ 
heard 49 NW. 683, 87 Mich 309. 

41. Wis.—^Bngi V. Harden, 100 N.W. 
1946, 123 Wis 407. 

42. Mich.—^Dowd V. Dowd, 86 N.W. 
128, 126 Mich. 649. 

43. Tenn.—Burke v. North Vernon 
Lumber Mills, 18 Tenn.App 639. 

44. Mich.—^Reilly v Stephenson, 29 
N.W. 99. 62 Mich. 509. 

45. Me.—^Mott V. Mott, 7‘8 A. 900, 
107 Me. 481. 

*18 C J. p 232 note 26. 

43. Minn—Griffin v. Chadbourne, 19 
N W 647, 32 Minn. 126. 


47. Cal.—Virden ▼. Neese,, 162 P. 
2d 761, 66 Cal App 2d 724. 

Ga—^Farrar v. Joyce, 4 S.B2d 708, 
60 GaApp 676—Toung ▼. Alford, 
137 S.B. 914. 36 GaApp. 708. 

Wash.—Overbeck v Calligaa, 88 P 
826, 6 Wash. 342. 

AxL invalid lien cannot be fore¬ 
closed —^Dybdahl ▼, Continental 
Lumber Co., 233 P. 10, 133 Wash, 
81. 

48. Wis—Arians v. Brickley, 26 N 
W. 188, 65 Wis. 26, 56 Am.R. 611 

49. W.Va.—Wellman v- Holston 
Hardwood Co, 169 S.B. 561. 110 
W.Va. 544. 

50. Mich—^Reilly v. Stephenson, 29 
NW. 99, 62 Mich 609. 

33 C J. p 232 note 29. 

51- Wis.—^De Moms ▼. Wilbur 
Lumber Co., 74 N.W. 105, 98 Wis. 
465. 

38 C.J. p 232 note 30. 
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62. Wis.—^Paine v. Woodworth, 15 
Wis. 298—^Paine v. Gill, 13 Wis 
661 , 

53. Wash.—^McQuesten t. Morrill, 
41 F. 56, 1'2 Wash. 335. 

Mich.—Craig v. Brown, 187 N. 
W. 126, 171 Mich, 266. 

55. £ogB transported outside of 
state 

The court cannot foreclose the 
lien where the logs have been trans¬ 
ported outside of the state during 
the pendency of the foreclosure pro¬ 
ceeding.—^Brakebush v Aasen, 267 P. 
1036, 126 Or. 1. 

56. Mich.—^Harris v. Doyie, 96 N.W. 
298, 180 Mich. 470. 

38 C.J. p 232 note 43. 

57- Wis.—Shaker v. Hogue, 85 N. 

W. 928, 70 Wis. 392. 

58. Ky—^Tilford V. Dotson, 51 S.W. 

683, 106 Ey. 755, 21 KyL. 333. 

69. Ey.—^Tllford v. Dotson, sup. a 
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§ 79. -'lime to Sue and Limitations 

A suit to enforce a logging or similar Hen must be 
commenced within the time specified therefor by stat¬ 
ute. 

Under some statutes, the time to sue to enforce a 
lien on logs, lumber, or other timber products is 
limited to a specified time after the filing of the 
lien claim,60 and, if suit is not brought within that 
period, it is barred.®^ Under other statutes it is 
provided that the lien shall continue a certain num¬ 
ber of days after the logs or lumber arrive at the 
place of destination for sale or manufacture, which 
in effect limits the time to sue to enforce the claim 
to the specified number of days.62 Under still other 
statutes the suit to enforce the lien must be com¬ 
menced within a specified period after the cessation 
of work or rendition of service for which the lien 
is claimed and while the logs, lumber, or other man¬ 
ufactured timber products are in the county in which 
the labor was performed or service rendered.63 Un¬ 
der such a statute a suit brought within the statu¬ 
tory time after claimant ceased work under a con¬ 
tinuous contract is not barred because the logs on 
which the lien is claimed were sold prior to that 
time.64 Where the statute so provides, the lien does 
not exist for a longer period of time than thirty 
days after the maturity of the debt.®® 

Statutes limiting the time to sue to enforce the 
lien do not apply to an action to determine the nght 
to the proceeds of property on which a lien was 
claimed and which was sold under an agreement 
betv ten the parties that it should be sold and the 
proceeds held for subsequent determination of the 
right thereto, since the general statutes of limi¬ 
tations are applicable thereto.®® 

§ 80. -Parties, Process, and Notice 

a. In general 

b. Notice 


. c. Personal and constructive service 

d. Intervention 

a. In General 

Ordinarily the action must be brought against the 
party liable for the amount due, even though he is no* 
the owner of the property on which the lien is claimed 

A proceeding to enforce a logging hen must be 
brought against a party liable for the debt.®7 Hence^ 
where the owner is not the employer, the action 
must be brought against the employer of the lienor 
and not against the owner of the property on which 
the lien is claimed.®® 

b. Notice 

Notice must be given the owner of property on which 
a logging lien Is claimed, even though he is not liable 
for the debt. In a suit to foreclose the lien, and in some, 
but not all, jurisdictions, In attachment proceedings 
therefor. Jurisdiction of the debtor Is not necessary to 
sustain a Judgment In rem. 

Where the lien is enforced by a foreclosure suit, 
notice of the suit must be given to the owner of the 
logs or lumber, where he is not the employer, be¬ 
fore a judgment in rem can be rendered against the 
property.®® Such notice is also necessary in attach¬ 
ment proceedings in some jurisdictions;*^® but in 
others notice is not necessary.^i 

Notice to debtor. While the debtor must be 
served in order to obtain a personal judgment 
against him, jurisdiction of the person of the debt¬ 
or, as well as jurisdiction of the owner of the logs^ 
is not necessary to sustain a judgment in 

c. Personal and Constructive Service 

Service by eubstitution or by publication Is not per-^ 
mitted unless the defendant cannot be found or the 
service cannot be made in any other way. 

Substituted service is permitted only if defendant 
cannot be found and service by publication is 
not permissible except where service cannot be 
made in any other way.*^^ Service cannot be mr.d(* 
on an agent of the owner of the logs unless the 
owner cannot be found.^® 


ea Wash.—Greely ▼. Bank of Ste¬ 
venson, 13 P.2d 493, 169 Wash. 181. 

38 C.J. p 232 note 38. 

Retroactive effect of statutes see su¬ 
pra § 59. 

61. Alaska—^Miners* & Merchants' 
Bank v. Riley Inv. Co., 6 Alaska 
874. 

38 C.J. p 232 note 39. 

62. Me.—Mitchell v. Pa^re, 78 A. 
570, 107 Me. 388. 

38 C J. p 232 note 40. 

63. Cal.—Vlrden v Neeee, 162 P.2d 
761, 66 CalApp.2d 724 

64. Cal—Virden v Neese, supra. 

65. La—^In re Sheets Lumber Co., 
27 So, 1809, 52 La.Aiin. 1837. 


66. Wash.—Greely v Bank of Ste- 
vensoxi, 18 P 2d 493, 169 Wash 
181. 

67. Me.—Mott v. Mott, 78 A. 900, 
107 Me. 481. 

Mich.—Reilly v Stephenson, 29 N.W 
99, 62 Mich 509. 

Addition or substitution of parties 
by amendment see infra I 82. 

68. Me.—Oliver v. Woodman, 66 Me. 
' 54. 

Mich.—Reilly v. Stephenson, 29 N.W. 
99, 62 Mich. 509. 

69. Wash.—^Duggan v. Smith, 68 P. 
366, 27 Wash 702. 

38 C.J. p 23:2 note 49. 
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I 76i Mich.—^Reilly v. Stephenson, 29 
N.W 99, 62 Mich 509. 

38 C J. p 233 note 50. 

71. Wis.—Winslow V. Urauhart 39 
Wis. 260—^Munger y, Lenroot, 8*: 
Wis. 641. 

72. Me.—^Plurede v. Levasseur, 38 
A. 110, 89 Me. 172 

73. Mich-White v. Prior, 60 N.W, 
655, 88 Mich. 647. 

Service of writ of attachment see 
infra 6 81. 

74. Wis.—Shearer v. Anderson, 47 
N.W. 360, 78 Wis. 278. 

38 C.J p 233 note 56. 

75. Mich.—Noyes v. HiUier, 32 
W. 372. 66 Mich. 636. 
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d. Interventiou 

A purchaser of logs, lumber, or other timber prod¬ 
ucts against which a lien is sought to be enforced may 
intervene in the proceedings. An intervener is entitled 
to a trial of his cause regardless of the disposition of 
the proceeding as to the original defendants. 

A purchaser of logs against which a lien is 
sought to be enforced may intervene in the proceed¬ 
ing,*^® and set up a claim against a defendant who 
sold him the logs for the amount paid for them,'^^ 
or he may contest the amount claimed to be due the 
laborer so far as it has any bearing on the amount 
of the lien.78 

Where a person entitled to intervene in an ac¬ 
tion to enforce a lien files an answer consisting of 
a general denial, he is entitled to a trial, irrespec¬ 
tive of the disposition of the action in so far as the 
original defendants are concerned.*^® 

§ 81. -Attachment 

a. In general 

b. Writ 

a. In General 

Under some statutes In order to confer Jurisdiction 
an affidavit to procure an attachment is necessary, which 
affidavit must conform to the requirements of the stat¬ 
ute. 

Under some statutes an affidavit to procure an 
attachment is necessary in order to confer juris¬ 
diction.®® It must be filed on the same day the writ 
issues.®^ The affidavit confers no authonty on the 
officer executing the attachment unless it contains 
all the material allegations required by the stat¬ 
ute.®® Generally the affidavit is required to state 
inter alia the amount of the indebtedness.®® It 
should also state the nature of the services,®® by 
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whom the labor was performed,®® the filing of the 
statement of lien,®® that the proceeding was insti¬ 
tuted to enforce the lien,®^ and a description of the 
logs or lumber;®® but it need not state who is the 
owner of the logs,®® or show that the indebtedness 
arose from a contract express or implied,®® or how 
much work was done on each lot of logs, where the 
work was done for a contractor on several lots, all 
of which are attached.®^ The affidavit need not 
state the date of the last day of labor, where it ap¬ 
pears from the statement filed and the evidence that 
the statement of lien was filed before the expira¬ 
tion of the statutory time allowed after the per¬ 
formance of the labor.®® 

Bond or undertaking, A bond®® or undertaking®® 
has been held unnecessary as a prerequisite to ob¬ 
taining the attachment. The owner of the logs may 
obtain possession after the writ is served by giving 
a forthcoming bond.®® 

b. Writ 

Under some statutes the issuance of the writ is not 
Jurisdictional and may Issue at or after the time of is¬ 
suing the summons. The writ should show the nature 
of the claimant's claim and describe the property at¬ 
tached; It must be served within the time prescribed 
by statute, and a valid levy should be made thereunder 
on the property on which a iien is claimed, and the re« 
turn should show a valid levy. 

Under some statutes the issuance of the writ is 
not jurisdictional. It may issue at the time of is¬ 
suing the summons®® or at any time thereafter with¬ 
in a certain number of days from the time of the 
filing of the lien.®7 Where a statutory lien is sought 
to be enforced, the writ should be issued against the 
timber or lumber on which the lien exists and not 
against the estate of defendants.®® 


76. Wash.—Atkinson v. McCarthy, 
251 P. 861. 142 Wash. 1. 

77. Wash.—Atkinson v. McCarthy, 
supra. 

78. Mich—Hughes v. Hughes, 164 
NW 435, 197 Mich. 690. 

79. Wash—Dexter v. Sparknaan, 25 
P 1070, 2 Wash 166. 

38 C J p 233 note 57. n. 

80. Mich —^Woodruff v. Ives. 84 
Mich 3:20. 

Forms of affidavits 

Mich—^Wiggins v. Houghton. 50 N. 
W 1605. 89 Mich 468. 

38 C.J p 233 note 69. 

81. Mich—Northern Michigan Lum¬ 
ber Co. V. Lyon, 55 NW. 438, 96 
Mich 584 

38 C J. p 233 note 62. 

82. Mich—^Woodruff v. Ives, 84 
Mich. 320. 

38 C J. p 233 note 63. 

83. Mich—Woodruff v. Ives, supra. 
54 0.J.S.-60 


84. Mich.—Grand Bapids Chair Co. 
V. Runnels. 43 N.W. 1006, 77 Mich. 
104. 

S3 C J. p 283^note 67 

85. Mich—Grand Bapids Chair Co. 

V. Runnels, supra. 

86 . Mich.—Pack v. Iosco Cir. Judge. 
38 NW. 6 . 70 Mich 136. 

38 C J. p 233 note 69. 

87. Me—Copp V. Copp, 68 A. 458, 
103 Me 51. 

38 C J. p 233 note 70. 

88 . Mich —Wright v. Iosco Cir 
Judge, 38 NW. 11, 70 Mich 146 
—Pack V. Iosco Cir. Judge, 38 N- 

W. 6 , 70 Mich. 136. 

89. Mich—Wiggins V Houghton, 50 
N.W. 1005, 89 Mich. 468. 

8>8 C J. p 233 note 72. 

90. Wis.—Winslow v. Urquhart, 39 
Wis. 260. 

91. Mich—Wright v. Iosco Cir. 
Judge, 38 N.W. 11, 70 Mich 146— 
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Pack V. Iosco Cir. Judge, 38 N.W. 
6, 70 Mich. 185. 

98. Mich.—Wiggins v. Houghton, 69 
N.W 1005, 89 Mich. 468. 

93. Ala—Watts V Wilson, HO So. 
6>5, 21 Ala.App. 671. 

94. Wis.—^De Morris v. Wilbur 
Lumber Co., 74 N.W. 106, 98 Wis. 
465. 

38 C J. p 233 note 76. 

95. Wis.—Wheeler v. McDill, 8 N, 
W. 169, 61 Wis 366. 

38 C.J. p 233 note 77. 

96. Minn.—^Breckke v. Duluth Log 
Co., Ill N.W. 949, 101 Minn. 110. 

Time for Issuance of writ in attach¬ 
ment proceedings generally see 
Attachment S5 181-182. 

97. Minn—Breckke v. Duluth Log 
Co. supra 

98. Ala.—Cooper v. Owen, 161 Bo. 
98, 230 Ala. 816. 
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A writ of attadiment must show the nature of 
the claim on which the right to the lien is based,®® 
and, while there is some authority to the contrary,^ 
it is generally held necessary to describe the logs or 
lumber so attached,® and it is not sufficient that the 
writ contains a general direction to attach the prop¬ 
erty of defendant.® The description is sufficient if 
the officer can find the property by the exercise of 
reasonable diligence.^ The writ need not allege the 
ownership of the logs,® nor is it necessary that it 
should affirmatively show that the lien has not been 
lost by lapse of time.® 

Service amd levy. A court acquires no jurisdic¬ 
tion unless the writ of attadiment is served within 
the time prescribed by the statute.^ Where the stat¬ 
ute authorizes it, service of the writ of attachment 
may be made while the lumber is in transit from 
the place where banked or deposited for shipment or 
floatage, when the destination is in the state, by 
service on the person or company in charge of the 
lumber.® Where logs are in the possession of a 
booming company, the service of a writ operates as 
a seizure of all the logs, although the return states 
that the officer seized a specific number.® It has 
been held that the sheriff of one county may serve 
the writ on the log owner in another county,i® but 
that he may not levy on logs not within his county.^i 
Where logs on which a hen has accrued have been 
intermingled by the owner with other logs, so that 
the former cannot be distinguished from the latter, 
it is the duty of the officer to attach the whole .12 
In order to preserve an attachment on logs in a 
river or on its banks, it is not necessary that there 
should be the same manual possession or supervi¬ 


sion as would be requisite in case of many other 
kinds of property less cumbrous and more easily 
movable.^® An excessive levy does not vitiate the 
proceedings,^^ nor does a levy on less than the 
amount directed in the writ.^® Where the logs, after 
being levied on, are taken by the owner, and the 
sheriff thereupon brings replevin, the complaint must 
show that the logs were subject to seizure by at- 
tachment.1® 

The necessity for an inventory and appraisal de¬ 
pends on the provisions of the particular statute.^^' 
Under some statutes it is necessary to serve a cer¬ 
tified copy of the inventory of the property seized.^® 

Return. A return of an attachment should show 
ever 3 rthing necessary to constitute a valid levy;i® 
but the fact that it contains additional statements 
may be disregarded.®® 

The officer’s return on a writ does not establish 
the fact that the logs attached are identical with 
those on which the services were rendered,®^ al¬ 
though they have marks in common.®® 

§ 82. -Pleading 

a. In general 

b. Joinder of claims 

c. Amendment 

d. Answer or demurrer 

a. In General 

The complaint or other pleading treed to state the 
claimant's cause of action must allege the facts essen¬ 
tial to show the lien claimed and the right to enforce It. 

The complaint or other form of pleading used 
must allege the facts essential to the establishment 


ZsregTilaElty 

A writ Issued against the estate 
of defendants is not void where the 
Irregularity is not presented by plea 
in abatement.—Cooper v. Owen, su¬ 
pra. 

99. Me.—^McNally v. Kerswell, 87 
Me. 550. 

FoxmB of writ 

Mich.—^Babcock v. Cook, SO N.W. 689, 
55 Mich. 1. 

1. Mmn—Carver v. Bagley, 81 N. 
W. 757. 79 Minn. 114. 

2. Mich—^Dillon V. Howe, 57 NW. 
102. 98 Mich 1618. 

38 C.J p 234 note 84. 

3. Me.—Redington v. Frye, 43 Me. 
578. 

38 C.J. p 234 note 85. 

4. N.H—-Hopkins v. Rays, 44 A. 
102, 68 N.H. 164, 73 Ani.S R. 654. 

38 C.J P 234 note 86. 

5. Me.—^Parker v, Williams, 1 A- 
138, 77 Me. 418. 


Mich.—^Dillon V. Howe, 67 NW. 102, 
98 Mich 168 

6. Me.—Getchell v. Gooden, 63 Me. 
663. 

7. Mich—White v. ITler, 50 N.W 
656, 88 Mich. 647. 

a. Mich.—^Lake v Pere Marquette 
R. Co., 93 NW. 267, 132 Mich 190 
38 C J. p 234 note 90 [a3 
9- Mich—McGuire v. McKnight, 69 
N.W. 610, 101 Mich 275. 

10. Mich.—Grand Rapide Chair Co. 
V. Runnels, 43 N.W. 1006, 77 Mich 
104. 

11. Wis—Shafer v. Hogue, 36 NW 
928, 70 Wis. 392. 

38 CJ p 234 note 93. 

12. Me—^Parker v. Williams, 1 A. 
138, 77 Me. 418. 

13. Me—^Bicknell v. Trickey, 34 Me. 
273. 

14. Me—^Parker v. Williams, 1 A. 
138. 77 Me. 418. 
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I Mich—^Backus v Barber, 55 N.W. 

I 379, 107 Mich. 468 

15. Me—^Bean v. Ayers, 70 Me 481. 

16. Wis.—Tronson v Union Imm- 
bering Ca, 38 Wis 202. 

17. Mich —^Ruggles v. Muskegon 
Cir. Judge, 83 NW. 149, 124 Mich 
472. 

38 C J p 284 note 99'. 

18. Mich —Sheridan<' v. Colton; 71 
N.W. 479. 113 Mich. 112. 

3*8 C.J. p 234 note 2 [aj. 

19. Minn.-^Smith v. Buluth* liOg 
Co., 137 NW 6, 118 Minn. 4'32l 

38 C J p 234 note 3. 

2a Minn—^Brown v. Markham, 62 
NW. 123, 60 Minn. 233, 30 1j,R.A. 


21. Me.—Thompson v, Gilmore. 60 
Me 428. 

22 . Me—Thompson v. Gilmore, su¬ 
pra. 
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of the lien claimed and the right to enforce it.^^ 
In attachment suits to enforce a logging lien the 
complaint should allege the filing of the claim for a 
lien24 and service of notice of the filing.25 Where 
the action must be brought in the county where the 
logs are located, the complaint must show that all 
or part of the logs are situated in the county where 
the action is brought.26 The name of the log 
owner need not be stated,27 and it is not necessary 
to allege affirmatively that the lien claim has not 
been lost by lapse of time,28 Where the right to 
recover depends on the existence of a debt due 
from the owner of the logs to the contractor, at the 
time plaintiffs lien was filed, or that the owner had 
notice of plaintiffs claim before paying the con¬ 
tractor the full amount due, as considered supra § 
67, such facts must be set forth in the complaint.^^ 
The description of the logs and a direction to at¬ 
tach them for plaintiffs claim contained in the lien 
statement may obviate the necessity of any allega¬ 
tion in the complaint that plaintiff labored on the 
logs®® or a reference to his lien.21 An intervener 
claiming a lien must allege a cause of action there- 
for.32 

Distraint proceeding. In a distraint proceeding to 
enforce a common-law lien for services rendered by 
a workman in connection with logs, lumber, or oth¬ 
er timber products of which he retains possession, 
the affidavit for the distress warrant should be con¬ 
sidered as plaintiffs declaration and is governed by 
the laws of pleading applicable to declarations in 
debt and assumpsit-33 

Foreclosure proceedings. Where the procedure 
is by a suit to foreclose, the complaint must show 
whether the action is one to foredose a lien or for 


an eloignment of logs on which a lien is claimed.®^ 
The property which it is intended to subject to the 
liens must be described with sufficient certainty.®® 
An allegation that defendant has an interest in the 
logs, without specifying the interest, is not demur¬ 
rable ;3® and an allegation of indebtedness in a sped- 
fied sum suffidently alleges that such amount was 
due plaintiff.37 Where the amount of the claim for 
a lien, as stated in the complaint, exceeds the claim 
in the lien statement as filed, the claim in excess 
of the lien claim may be disregarded on a motion for 
judgment.®® 

Affidavit in summary foreclosure. An affidavit to 
foredose a lien, as provided for in some statutes, 
must follow the provisions of the statute,^® and the 
affidavit may properly be dismissed where it shows 
on its face that there has not been a compliance with 
the statute.^® 

b. Joinder of Claims 

Under some statutes claims of different laborers 
against the same person or against the same product may 
be Joined in the same action and claims of the same 
person against different persons may be joined; but a 
claim in personam may not be joined with a claim In 
rem. 

Where several are employed by the same contrac¬ 
tor, but to work separately by ^e piece, they may 
maintain a joint action against the employer and 
in rem against the logs or lumber for their serv¬ 
ices and under the statutes or practice in some 
jurisdictions joinder of labor daims against the 
same product may be permitted,^® provided, as is 
sometimes the case, the amount of each claim is 
less than a specified sum.^® Where services are 
performed on the same logs for different persons, 
the laborer may treat his liens as an entirety and 


as. La.—Carr v. Crow, 120 So. 783, 
10 Iia.App. 237. 

Owayenblp 

Where the owner of intermixed 
logs which have been driven by an¬ 
other cannot be ascertained the prop¬ 
erty may be seized and libeled, but 
in such case the libel must expressly 
allege that the owner cannot be as¬ 
certained, it not being sufficient to 
allege that the owners are unknown, 
and must also allege that an inven¬ 
tory and appraisement provided for 
by the statute was made after seiz¬ 
ure of the property.—^Marsh v. Flint, 
27 Me. 475. 

24 . Mich.—Clark v. Adams, 38 Mich. 
169. 

25. Mich—Clark v. Adams, supra. 
2!%. Mich—^Pine Saw Logs v. Sias, 5 

N.W. 414, 43 Mich. 856. 

Venue see supra § 78. 

27. Me—Parker v. Williams, 1 A. 
138, 77 Me. 418. 


28- Me.—Getchell v. Gooden, 63 Me. 
563. 

29. Cal.—Wilson v. Barnard, 7 P. 
846, 67 Cal. 422. 

30b N.H.—Hill V. Callahan, 68 N.H. 
497. 

31. N.H.—Hill V. Callahan, supra. 

32. Pleadings held sufficient 

Leu—Cox V. Crow, 187 So. '606, 18 La. 
App 380. 

33. W.Veu—Wellman v. Holston 

Hardwood Co., 159 S.E. 561, 110 W. 
Va 644. 

Affidavit hbld suffloient 
W.Va—Wellman v. Holston Hard¬ 
wood Co, supreu 

34. Wash—State v. Skagit County 
Super. Ct. 38 P. 166, 9 Wash. 673. 

35. Or.—Shultz v. Shively, 143 P. 
1116, 72 Or. 460. 

3>8 C J. p 235 note 20. 
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36b Wash.—McQuesten v. Morrill, 
41 P. 66, 12 Wash 335 
37- Wash.—^Mason v. McGee, 46 P. 
237, 15 Wash. 272. 

38. Wash.—[Dexter v Speurkman, 25 
P. 1070, 2 Weush. 165. 

39. Ga.—Cox V. Fletcher, 68 S.E. 
61, 5 GaApp 297. 

38 C J. p 235 note 26. 

Demand 

The affidavit must allege a de¬ 
mand.—Newman v. Cash, 169 S.E. 
520, 47 GaApp. 39. 

40. Ga—Jones v. ’v^wsome, 108 S.B. 
658, 27 GcuApp. 386. 

41. Me.—Ouelette v. Fluff, 44 A. 616, 
98 Me. 168. 

42. Miss—Cooley v. Tullas, 76 So. 
263, 115 Miss 268. 

38 C.J. p 235 note 80. 

43. Mich—^Wiggins v. Houghton, 60 
N.W 1005, 89 Mich. 468. 

38 C.J. p 235 note 31. 
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enforce them in a single proceeding to which each 
employer may be made a party.^^ On the other 
hand, a daim in personam may not be joined with 
a diff^erent claim in rem.^^ 

c. Amendment 

In a propar casa the complaint may ba amandad. 

The description of the property in the complaint 
is amendable,^^ as is the failure to allege that the 
logs were cut and removed within a spedfied time 
prior to the filing of the lien.^7 Other daimants 
may be made parties by amendmenti^^ and a count 
for damages for the destruction of part of the logs 
may be added by amendment.^^ However, it has 
been held that a foredosure proceeding may not be 
amended by making a daimant to the property 
levied on a party defendant unless some equitable 
reason is shown therefor.®® 

d. Answer or Demurrer 

The defendant may put In Issue proper matters of 
defense by his answsr, and ha may challenge the eufll- 
Ciency of the pfalntilf’e pleadlnge by demurrer or cth- I 
er proper pleading. 

Under a statute permitting the owner of logs 
attached to *'come into court and defend’’ the suit, 
he may not, when he does so, put in issue the ex¬ 
istence and validity of the lien.®^ Under a general 
denial defendant may not show that plaintiff had be¬ 


come a member in a partnership which previously 
had agfreed to save defendant harmless from labor 
liens.®^ An issue on an allegation of due demand 
is properly made by an answer expressly denying 
any demand.®® Failure to deny the giving of notice 
of the lien is not such an admission as to absolve 
plaintiff from proving that notice of the lien was 
given.®^ 

Separate pleas in behalf of the contractor and 
the owner which will require sq>arate verdicts may 
not be filed.®® 

Demurrer. The general owner of the logs may 
demur to the writ and declaration®® and challenge 
their sufficiency to sustain a lien judgment agamst 
his property.®^ 

§ 83. -Evidence 

The general rules gevernfng the burden ef proof and 
the admieslbllity and weight and sufflclency of the evl- 
denea in civil aetione apply in actions to enforce liens 
on logo, lumbar, or other timber produetc. 

The burden of proof is on one seeking to enforce 
a lien on logs, lumber, or other timber products to 
establish all the facts necessary to entitle him to 
a lien.®® Also in sudi proceedings the general rules 
of evidence apply in determming the admissibility,®® 
competency,®® and weight and sufficiency®^ of tiie 
evidence. 


44. Wio.—Oollina v. Cowan, 9 KW 
787, 68 WlB 684. 

46. Me.—-Parks v. Crockett, 61 Mo. 
489. 

46. WiB.—Stacy ▼. Bryant, 40 17.W. 
683, 73 Wls 14. 

47. Wash.—Marla v. devenger, 69 
P. 1089, 39 Wash. 896. 

46. WselL-Croae ▼. Dorp, 64 P. 

1008, 20 WaalL 121. 

49b WaalL—Cross v. Dora, supra. 

50b Ga.—Psrrar v. Joyco, 4 S.B.2d 
708, 60 GaApp. 676. 

Babstltntloii Md lapropae 
Where the property levied on was 
claimed by a third person as owner, 
and no demcmd was made on him 
for payment prior to making of 
oounter 4 ffldavit or within one year 
sifter the alleged debt became due, 
he could not be eubetituted as paiv 
ty defendant.—^Farrar v. Joyce, au- 
prsk 

51. Ma—MePheters v. liumbert, 41 
Me. 469. 

88 aJ. p 236 note 40. 

58. Or.—Wisdom v. Arnold, 177 P. 

968, 90 Or. 601. 

88 G.J. p 236 note 41. 

53. Minn.—^Kenny v. Duluth Log 
Co., 160 XW. 216, 128 5 . 


54. Mich—Clark v. Adama, 88 Mich. 
169. 

55. Me.—liumhert v. Lumbert 44 
Ma 85. 

38 C.J. p 236 note 44 

66 . Me.—Copp V. Copp. 68 A. 468, 
108 Ma 61—Parks v. Crockett, 61 
Ma 489. 

67. Me.—Copp V. Copp, 68 A. 458, 
103 Me. 61. 

SB. Mich.—-Hughes v. Hughes, 164 
N.W. 485, 197 Mich 690. 

88 G.J. p 286 note 48. 

58. La—^Britton v. Holloman lium- 
ber Co., App, 7 8o.2d 202. 

38 CJ p 236 note 49. 

Segregatiea of items subjeot to Ueai 
Bxlnnsic evidence Is inadmissible 
in support of logging lien to show 
what work was done within siz- 
month period.—McOSinley v. Tice, 276 
F. 1110, 129 Or. 190. 

66 . Mich.—-McBwan v. Csurpenter, 
69 N.W. 1117, 111 Mich. 682. 
BvUUaioe heM oompetent 

(1)-Audit furnished grantor re¬ 
taining lien on lumber manufactur¬ 
ed from timber on land In smoord- 
ance with contrsict waa held com¬ 
petent to determine liability of pur- 
chaaer of lumber from grantee fall¬ 
ing to pay purchase price In ao- 
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cordance with terms of contract.— 
Hughes v. Young, 65 SW2d 858, 17 
TennApp. 24. 

( 2 ) Other evidence eee 88 C.J. p 
236 note 49 [a], 
waiver 

Evidence that the payee discount¬ 
ed the notes and protected them in 
the hands of the holder by collateral 
security Is Incompetent to show a 
waiver of the lien —McEwan v 
Carpenter, 69 N.W. 1117, 111 Mich 
622 

61. Or.—Wisdom v. Arnold, 177 P 
968, 90 Or. 601. 

38 C J. p 286 note 60. 

OouUotiag testtmony 
Testimony of pMntUE seeking em¬ 
ployee’s hen on logs for hauling that 
he agreed to perform the service of 
hauling smd therefore waa sin em¬ 
ployee waa held not in conflict with 
that of hie wltneaa that he merely 
furnished teama—Weeks v. Seale, 
108 So 695, 148 Miae. 222. 

Bvldeaoe held auttolaat 
( 1 ) Generally. 

La .—lu P. Stephene & Co. v. Kellogg 
Lumber Co., 1S7 So. 769, 18 La. 
App. 607. 

Tenn.—Hughes v. Young, 66 S.W2d 
868 , Tenn.App 24. 

88 G.J. p 286 note 50 [d]. 
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§ 84. -Questions of Law and Fact and 

Instructions 

In conformity with the genoral rules In proceedings 
to enforce liens on logs, lumber, or other timber prod¬ 
ucts, questions of fact should be submitted to the jury 
under proper instructions. 

In conformity with the rules governing trial pro¬ 
ceedings generally, in proceedings for the enforce¬ 
ment of a lien on logs, lumber, or other timber prod¬ 
ucts questions of fact are for the iury,®^ or for the 
judge in a trial by the court without a jury.®3 
However, issues not raised by the pleadings are not 
to be considered by the jury.®^ Matters of law are 
to be determined by the court®® 

Instructions should not be given where there is 
no evidence to which they are properly applicable;®® 
and, on the other hand, it is error to refuse instruc¬ 
tions where there is competent evidence on which 
they may be based-®^ 

Where the evidence clearly shows that plaintiff 
is not entitled to the lien alleged because the prop¬ 
erty averred to be subject thereto belongs to a third 
person who makes claim to it, the court may prop¬ 
erly direct a verdict in favor of such claimant.®® 


§ 85. -Verdict and Findings 

The verdict and findings should conform to the evi¬ 
dence and be sufflolent to determine the rights of the 
parties. 

Where the owner of logs appears to contest a lien 
claim, one verdict, with special findings under the 
direction of the court, is sufficient to establish the 
rights of all parties.®® It has been held that, where 
the verdict is for plaintiff, but is silent as to the ex¬ 
istence of a lien, it will be presumed that the jury 
found no lien,^® especially where the record shows 
that their attention was called to the fact that, if 
a lien is found, it should be entered as a part of 
their verdict.'^i However, there is authority to the 
effect that, where the verdict is for the full amount 
claimed, there can be no other construction than 
that the jury intended to find in favor of the lien 
claimant.^® The court may permit the juiy to find 
that plaintiff had a lien on property not exceeding 
a certain amount, without finding the quantity or 
number of poles or ties on which the lien exist- 
ed.78 In a foreclosure proceeding tried to the court 
without a jury it has been held unnecessary for the 
court to make findings of fact, but, in cases where 
it does, they should support the decree rendered.^^ 


(J) To establish lien for wages — 
Britton V Holloman Lumber Co., La. 
APP» 7 So 2d 202. 

(3) To show that filing of lien 
claim was within statutory period.— 
Tripp V. Niagara Logging Co, 35 P. 
2d 95, 17^ Wash 551. 

(4) To show that supplies fur¬ 
nished were used in manufacture of 
cross-ties.—Cox v. Crow, 137 So. 605, 
18 La.App. 380, 

(5) To show that mill workers did 
work to value of amounts claimed 
as laborers’ liens on products of 
mill.—Menzies Hardwood Co. v. 
Thompson, 12 S.W.2d 11 , 178 Ark. 
389. 

SBvldenee held lasnilLeient 

(1) Generally.—Britton v. Hollo¬ 
man Lumber Co., La.App., 7 So.2d 
202—L. P. Stephens & Co v. Kellogg 
Lumber Co., 187 So. 769, 18 La.App. 
507—38 CJ. p 236 note 50 [e], 

(2) To establish how much of 
lumber had been sawed by those 
claiming liens so as to permit de¬ 
termination of amount due them and 
extent of their liens.—Rapp Lumber 
Co. V. Smith. 80 S.W2d 599, 258 Ky 
548. 

(3) To support Judgment in favor 
of BilXl worker who testified that he 
was not entitled to lien as allowed 
him on products of his labor.—^Men- 
siea Hardwood Co. v. Thompson, 12 
fl.W.3a 11, 178 Ark. 389. 


62. La—^Putnam’s Inc. v. Moody, 

126 So. 688 , 13 LaJLpp. 177. 

aceid gnestloaa of fact 

(1) Amount for which plaintiff Is 
entitled to a lien.—^Menery v. Back¬ 
us. 65 N.W. 235, 107 Mich. 329. 

(2) Whether a coworker was 
jointly interested with plaintiff in 
the wages due.—^Bookmiller v. Jones, 
113 So 32. 216 Ala. 293. 

(3) Whether a levy under a log¬ 
ging hen was excessive.—^Backus v. 
Barber, 65 N.W. 379, 107 Mich. 468 

(4) Whether a materialman’s lien 
for supplies famished a manufac¬ 
turer of timber products was lost be¬ 
cause ownership of the manufac¬ 
tured product had passed from the 
manufacturer.—^Putnam’s, Inc., v. 
Moody, 126 So. 683, 13 La.App. 177 

(5) Whether notes received by the 
lien claimant were in payment of 
his claim—Grermein v Central Lum¬ 
ber Co., 718 N.W. 1007, 120 Mich. 61 

—38 C.J. p 231 note 1 [a]. 

( 6 ) Whether a purchaser of the 
property on which the lien is claim¬ 
ed was a bona fide purchaser with¬ 
out notice of the lien.—Stout Lum¬ 
ber Co. V. Green, 293 S.W 709, 173 
Ark 323—Clark v. Wilson, 284 S 
W. 28. 171 Ark. 323. 

63. Ala—Bookmlller v. Jones, 113 

So. 82, 216 Ala. 298. 

66 . Wls —Hyde v. German Nat. 

Bank. 91 K.W. 280, IIS Wtak 170.1 

789 


65. La.—Carr v. Crow, 120 So. 783, 
10 La.App. 337. 

66 . Ala —W. B. Paterson Lumber 
Co. V. Patrick, 80 So. 445, 202 Ala. 
363. 

38 C.J. p 238 note 56. 

67. Miss.—^Broadus t. Calhoun, 103 
So 808, 139 Miss. 26. 

38 C.J. p 236 note 57. 

Evldesoe held smBMent to re¬ 
quire submission to Jury of issue of 
waiver of lien on ground that Claim¬ 
ant knew lumber was being sold, and 
failed to object.—Clark v. Wilson, 
284 S.W. 23, 171 Aik. 328. 

88 - Ga.—^Hobbs ▼. Broad River 
Lumber Co., 123 8JBL 766. 82 Ga. 
App. 447. 

69. Me —^Lumbeit v. Lambert, 44 
Me. 85. 

70. Mich.—^Kieldeen v. Wilson, 43 N. 
W. 1054, 77 Mich. 45. 

71. Mich.—Kleldsen v. Wilson, su¬ 
pra. 

72. Ga.—^Hawkins v. Chambliss, 48 
S.H. 169, 120 Ga. 814—^Bubanks V. 
West, 47 S.E. 194, 119 Ga. 804. 

73. Mich.—Hughes v. Hughes, 177 
N.W. 959, 210 Mich. 687. 

74 . Wash.—lUBP KUla, U» P.ld 

645, 14 W«Bli.3d 669. 
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Segregating chargee. Where both the complaint 
and the liens aggregated the total charges for both 
booming and driving, a court need not separately 
find and state the rates allowed for each.^^ 

§ 86. -Judgment and Execution 

a. In general 

b. Execution 

In Genexal 

In a proceeding to enforce a lien agalnet logs, lum¬ 
ber, or other timber products, the Judgment should be 
in proper form and the record should show the neces¬ 
sary facts. In a proper case It may subject the prop¬ 
erty claimed to the plaintiff's claim and a personal judg¬ 
ment against the defendant may be included therein, 
even where a judgment against the property Is denied. 

In attachment suits a valid judgment in rem must 
be obtained against the property in order to enforce 
a lien on logs not beloi:^ng to the persons for whom 
the services were rendered,^® and &is is true wheth¬ 
er or not defendant in the suit appears.^^ A per¬ 
sonal judgment may be rendered, however, although 
no judgment in rem is proper.^® On the other hand, 
a judgment in rem may be proper although no per¬ 
sonal judgment can be rendered against the own- 
er.7® The record of a judgment m rem against logs 
not belonging to the persons for whom the services 
were rendered must show that the logs are the same 
which the writ commanded to be attadied, and 
which were attached and returned by the ofiicer.®® 
It must also show that the labor was embraced with¬ 
in the class for which a lien may be asserted,®^ 
since a judgment in rem is invalid where it in¬ 
dudes nonlien claims.®® A single in rem judgment 
against both firewood and lumber is proper, although 
the laborer’s lien on lumber and that on firewood 
were estabhshed at different times different leg¬ 
islatures, where the two liens have accrued from the 
performance of labor in cutting firewood and lum¬ 
ber, and sawing and piling it®® A judgment may | 


be in form against the personal defendant and 
against the logs.®^ A judgment in rem is not prop¬ 
er on default, in the absence of an answer, where 
the complaint does not pray therefor.®® Also the 
judgment may not indude an item of indebtedness 
not mentioned in the lien statement,®® nor may it 
exceed the amount daimed in such lien daim.®7 

Foreclosure suits. A judgment foreclosing the 
lien is error where the evidence does not establish 
one of the essentials of plaintiff’s cause of action.®® 
Where the lien is enforced in a foredosure suit, no 
decree of foredosure can be entered where the logs 
have been cut into lumber, and otherwise disposed 
of, so as not to be capable of identification,®® but 
the court may impress a lien on the purchase money 
where the logs have been sold.®® It seems that the 
decree may indude an alternative personal decree 
against a defendant daimant who has made him¬ 
self liable by interference with the logs,®i Under 
the statutes of some jurisdictions a personal judg¬ 
ment may be rendered in favor of plaintiff where 
he has waived his lien or failed to establish it.®® 
The foredosure proceedings may be dismissed on 
demurrer where it clearly appears from the peti¬ 
tion that plaintiff is not entitled to the hen daimed.®® 

b. Execution 

In order to make the lien effectual, execution ehould 
leeue on the final judgment or decree agalnet the prop¬ 
erty eubjeot to the lien and a proper tale thereof made. 

In order to make the lien effectual, it must be 
pursued to final judgment and sale on execution.®^ 
The execution is usually required, in addition to 
the ordinary commands, to contain a command that 
the logs or lumber on which the lien exists be sold 
to satisfy the judgment®® Where the attachment 
merely authorizes a seizure of the goods of defend¬ 
ant who was not the owner of the logs or lumber on 
which the services have been performed, the execu¬ 
tion issued will not authorize a sale of the logs or 


76. Wash.—Wlshkali Boom Co. v. 
Greenwood Timber Go., 171 P. 284, 
100 Waab. 472. 

76. Mleb.—Hughes v. Hughes, 164 
NW. 485, 197 Mich. 690. 

98 CUT P 287 note 66. 

77. Me.—Annls v. Gilmore^ 47 Me. 
162. 

78. Wls.—McKenzie v, Pedk, 42 N 
W. 247, 74 Wis. 208. 

88 C.J. p 287 note 68. 

79. Ark.—Perguson liumber Co v. 
lrf>w, 17 43.W. 879. 

80. Me.-^hompBon y. Gilmore, 60 
Me. 428. 

81. MIgIl—B ackus v. Barber, 65 K. 
W. 879, 107 Mich. 468. 

eOL Me.—XbUey v. Kelley, 77 Me. 


186—BlckneU v. Tricksy, 84 Me. 
278. 

83. Me.—Ouelette v. Plufl, 44 A. 616, 
98 Me. 168. 

84. Me —Bean v. Ayers, 70 Ms. 421. 

85. Wis.—^Dorothy v. Peck, 42 N.W. 
247, 74 Wis. 210—McKenzie v. Peek, 

' 42 NW. 247, 74 Wis. 208. 

88, Minn,—Carver v. Bagley, 81 N. 
W. 767, 79 Minn. 114. 

87. Minn—Ohesley v. De Graff, 29 
KW. 167, 88 Minn. 416. 

8a GMl— Kewman v. Cash, 169 S.B. 
520, 47 GaApp. 89. 

89. Wash—Grays Harbor Boom Co. 
V. Lytle Logging & Mercantile Co, 
78 P. 798, 96 Wash. 151. 
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9a Wash—Grays Harbor Boom Co. 
V. Lytle Logging & Mercantile Co., 
supra. 

91. Wash.—Gameau v. Port Blakely 
MiU Go., 86 P. 468, 8 Wash 467 

9a Mont—^Logan v Blllmgs & N. 
R Co., 107 P. 415, 40 Mont 467 

9a Ga.—Cook V. P. A & J. R 
Bowden, 124 S B 61, 82 Qa App 600. 

94. Me.—^Robinson v. Bunker, 88 Me. 
180. 

88 aJ. p 287 note 8'5. 

86. Micb—Grand Rapids Chair Co. 
V Runnels. 43 NW. 1006, 77 Mich. 
104. 

38 C J p 237 note 86. 
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lumber to satisfy the lien claim.9® The execution 
should describe the logs, but is not void where it 
merely describes them as the logs mentioned in the 
declaration.^^ it is not a fatal defect that the exe¬ 
cution calls for a levy on more than the lien cov- 
crs.®8 The sale of a sawmill may be ordered in 
mass, although it may be necessary to separate the 
proceeds of the land and of the mill.®® 

Sale and rights of purchaser. Where the statute 
so provides the lienor may not become the pur- 
chaser.i If the sale is.void because of irregulari¬ 
ties in entering judgment, the purchaser may not 
recover the property in replevin from a purchaser 
at a subsequent execution sale.® If the original 
owner of the logs is not made a party to the lien pro¬ 
ceedings, he may avail himself of the remedy in 
equity, after he has tendered the purchaser at the 
execution sale the amount bid with interest.® Where 
the original owner cannot deliver the logs sold on 
execution, the purchaser is entitled to recover, in 


§ 88 

addition to damages for the taking, their full actual 
value and not merely the amount of the lien judg¬ 
ment and costs.^ 

§ 87. -Costs and Fees 

Under statutes providing therefor costs and reason¬ 
able attorney’s fees may be allowed in proceedings to en¬ 
force liens on logs, lumber, or other timber products. 

Under various statutes the allowance of costs and 
attome 3 r*s fees is proper in proceedings to enforce 
liens on logs, lumber, or other timber products,® 
and statutes providing therefor have been held to 
be valid.® Where required by statute a demand for 
payment of the lien before bringing suit to enforce 
it is a condition precedent to the right to costs 
and the fact that the claim was denied and litigated 
after commencement of the suit to enforce the lien 
does not obviate the necessity for demand.® How¬ 
ever, there is suflBicient compliance with the statute 
by making demand before filing of the lien notice.® 


VI. CONVERSION OF LOOS; AND PENALTIES AND OFFENSES 


^ 88. Conversion 

An action may be maintained for the conversion of 
logs or lumber. 

As in the case of conversion of other personal 


property, considered in the C.J.S. title Trover and 
Conversion § 1 et seq, also 65 C.J. p 11 note 1 et 
seq, an action lies for the conversion of logs or lum- 
ber.i® In such actions general rules apply in re¬ 
spect of the pleadings,11 burden of proof,!® the char- 


96. Me —Cunningham v. Buck, 43 
Me. 456 

97. Mich—Grand Rapids Chair Co. 
V Runnels, 48 N.W. 1006, 77 Mich. 
104 

98. Ga.—^Bennett v. Gray, 9 S B. 469, 
82 Ga 592. 

99. Ga—^Empire Lumber Co v Kis¬ 
er, 17 SB 972, 91 Ga 643. 

1. Mich.—Ames v Port Huron Los 
Driving and Booming Co., 11 Mich. 
139. 83 AmD 731 

"Who may purchase at execution sale 
generally see Executions 5 21®* 

SLm Mich.—Upham v Caldwell, 68 N. 
W 1001, 100 Mich. 264. 

3. Wia —Winslow v Urquhart. 44 
Wis. 197 

4. Wis—Winslow V. UrQiuhart, su¬ 
pra 

5. La —^Britton v Holloman Lumber 
Co, App, 7 So.2d 202. 

38 C J p 238 note 96. 

Where lien, denied 

Where liens could not be foreclosed 
because property was outside juris¬ 
diction, awarding plaintiff attorney’s 
fees and cost of lien notices was er- 
ror—Brakebush v. Aasen, 267 P. 
1035, 126 Or. 1. 

Amount of attorney’s fees held 
proper—^Bntton v. Holloman Lum¬ 


ber Co, La App., 7 Bo.2d 202—38 C. 

J. p ,288 note 96 [al, [c]. 

6 . Wash—IvaU v. WUlls, 60 P. 467, 
17 Wash. 645. 

7. Wash.—Sumpter v. Burnham, 99 
P. 752, 51 Wash. 699. 

38 C J. p 238 note 98. 

Demand as condition to right to costs 
generally see Costs 5 8®- 

8. Wash.—^EYaser v. Rutherford, ff7 
P. 366, 26 Wash. 6'&8. 

9. Wash.—Sumpter v. Burnham, 99 
P. 762, 61 Wash. 699. 

10 . Ala—Gray v. Alabama Fuel & 
Iron Co, 113 So. 35. 21>6 Ala. 416. 

Wash—Watkins v. Siler Logging Co., 
116 P.2d 316, 9 Wash.2d 703. 

38 C.J. p 238 note 4. 

Conversion of: 

Floating logs as criminal offense 
see infra 5 89. 

Stranded logs by riparian owner 
see supra § 67. 

Damages recoverable: 

For trespass for cutting and re¬ 
moving timber see the C.J.S. ti¬ 
tle Trespass § 121, also 63 C.J. 
p 1054 note 42-p 1068 note 5. 

In trover for conversion of prop¬ 
erty attached to, or a part of, 
realty see the C.J S. title Trover 
and Conversion 5 1®8, also 66 C. 
J, p 154 note 94-p li56 note 9. 
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Acts eoBstitutlag oonvexsioxL 
’ (1) Lumber company’s violation of 
the provisions of its contract to plane 
lumber of another and hold it sep¬ 
arate from its own lumber by inters 
mingling such lumber with its own 
constituted a conversion of the lum¬ 
ber, notwithstanding records were 
kept of amount subject to other com¬ 
pany’s orders.—^LaJceview Pine Lum¬ 
ber Co. V. Boutin, 69 P.2d 296, 1*66 
Or 673 

(2) Where title to wood which had 
been lawfully cut during time lim¬ 
ited by contract but not removed 
from land prior to expiration of such 
time remained in licensee, landown¬ 
er who forbade licensee to remove 
such wood was guilty of conversion 
—Williams V. Bisson, 39 A.2d 662, 
141 Me. 117. 

03) Other acts see 88 C.J. p 288 
note 4 [b]. 

11. Ala—^Roll V. Dockery, 122 So. 
680, 219 Ala 874, 65 A.L R. 1473 
—Green v. Marlin, 121 So. 19, 219 
Ala 27. 

88 C J. p 238 note 6. 
lA Miss—Southern Package Corpo¬ 
ration V. Krauss, 180 So. 899, 182 
Miss 21. 

38 C.J. p 23*8 note 6. 

Burden of proof on plaintiff 

(1) To show that timber bought by 
defendant was taken from plaintiff’s 
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acter of proof reqmred,i3 admissibility^^ and weight 
and sufficiencyiB of evidence; and the trial of the 
action.!® Also the general rules apply as to de¬ 
fenses in such actions.!'^ 

Persons entitled to maintain action. In conform¬ 
ity with the rule applicable in actions for conver¬ 
sion generally, considered in the CJ-S. title Tro¬ 
ver and Conversion §§ 71-76, also 65 C.J. p 56 note 
94-p 63 note 99, in order to entitle one to maintain 
an action for conversion of logs it is necessary and 
sufficient for him to have had legal title to, or pos¬ 
session or the right to possession of, the logs at 
the time of the alleged conversion.!® In order for 


the owner of land to maintain an action for the con¬ 
version of timber severed therefrom he must have 
had actual or constructive possession of the land at 
the time of the severance.!® Constructive posses¬ 
sion by the owner of the land is sufficient unless 
defendant has actual adverse possession;®® but 
where title to the timber depends on title to the 
land plaintiff cannot recover if defendant has actu¬ 
al adverse possession of the land,®! or if defendant 
claims under a timber deed from one who had ad¬ 
verse possession of the land at the time the deed 
was executed, which possession continued up to the 
time of the cutting, even though title had not fully 
ripened in defendant’s grantor by such possession.®® 


lands.—Southern Packasre Oorpora- 
tion v. Krauss, supra. 

(2) To show other matters see 38 
C.J. p 238 note 6 [a]. 

Burden hAd not to shut 

In action against purchaser of tim¬ 
ber from trespasser who cut and 
hauled timber ftx>m plamtifCs’ lands, 
burden did not shift to defendant to 
show that timber bought by it came 
from other lands than those of plain¬ 
tiffs, on showing that trespasser cut 
and hauled about one hundred thou¬ 
sand feet of hardwood timber from 
plaintiffs* lands during August and 
September, and that defendant 
bought more than forty-nine thou¬ 
sand feet of hardwood timber from 
trespasser from August to December 
—Southern Package Corporation v. 
Krauss, supra. 

13. Direct or olreunstaiLtlal evldenoe 

Proof that timber bought by de¬ 
fendant was taken from plaintiff's 
lands may be made directly by wit¬ 
nesses who hauled timber or saw it 
hauled, or circumstantially by show¬ 
ing that trespasser's only available 
supply of timber within a reasonable 
distance was plaintiffs* lands.— 
iSouthern Package Corporation v 
Krauss, supra. 

14. Ala—^Roll V. Dockery, 122 So 

630, 219 Ala 374, 65 ALH 1473. 

38 C J. p 288 note 7, 

Identity 

Testimony regarding description of 
logs alleged to be converted is ad¬ 
missible.—^Roll V. Dockery, supra 
XntiiiildatloiL 

Testimony showing intimidation of 
plaintiff’s agent is admissible.—^Roll 
V Dockery, supra. 

Bvldenjoe held inadmissible 

(1) Exclusion of testimony offered 
to prove payments for prior conver¬ 
sions was not error.—-Watkins v. Sil¬ 
er Logging Co., 116 P.2d 31*5, 9 Wash 
2d 703. 

(2) Other evidence see <38 C.J. p 288 
note 7 [c]. 

15. La—Davis-Wood Lumber Co v ® 


Canulette Shipbuilding Co., 113 So 

835, 164 La 301. 

38 C J. p 238 note 8. 

Evldenoe hdld snilLclent 

(1) To show that logrs taken by de¬ 
fendant belonged to plaintiff.—Da^ 
vis-Wood Lumber Co. v. Canulette 
Shipbuilding Co, supra 

(2) To show that mulberry timber 
cut into fence posts was ’’sawmill 
timber” within meaning of convey¬ 
ance selling “sawmill timber”—Tay¬ 
lor V. Towns, 14 SK.2d 487, >65 Ga 
App. 6. 

(3) To sustain finding that under 
oral contract planer had the duty to 
hold the outs, rejects, and fall-downs 
in grade separate from planer’s own 
property and segregated as to grade 
and dimensions.—^Lakeview Pine 
Lumber Co v. Boutin, 69 F.2d 296. 
156 Or. 673. 

(4) To show other matters see 38 
0,S. p 238 note 8 fa]. 

EvideoLce held fusuffioleut 

(1) To show knowledge by plaintiff 
that provision of oral planing con¬ 
tract for the keeping separate of 
plaintiff’s lumber from defendant's 
was being violated.—^Lakeview Pine 
Lumber Oo v Boutin, supra. 

(2) To show that timber purchased 
by defendant came from defendant's 
land.—Southern Package Corporation 
V Krauss, ISO i^o. 399, 182 Miss. 21. 

(3) To show other matters see 88 
C.J. p 238 note 8 [b]. 

16. Direotioa. of verdict 

Under the evidence plaintiff was 
held entitled to the general affirma¬ 
tive charge.—Gray v. Alabama Fuel 
& Iron Co., ai3 So. 35, 216 Ala. 416 

17. Alg—Green v. Marlin, 121 So 

19, 219 Ala. 27. 

3'8 C.J. p 239 note 10. 

What is not a defense 

(1) Landowner is not “estopped” tc 
seek recovery for conversion because 
it received satisfaction for prior con 
versions in an amount equal to, or r 
excess of, contract price for tlmbe 
at one time agreed on between owi 
er and logger.—Watkins v. Siler Lot 
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ging Oo.. 116 P.2d 815, 9 Wash.2d 
703 

(2) Other matters see <38 O.J. p 239 
note 10 [a]. 

18. Ala.—Long v. Nadawah Lumber 
Oo, 81 So. 25. 202 Ala 523—Street 
V Nelson, 80 Ala. 230. 

Mich—Wilson V Hoffman, 52 N.W, 
1037, 93 Mich. 72, 82 Am.S.H 485. 
38 C J. p 238 note 4 [c] (1), (3). 

19. Ala.—Green v. Marlin, 121 So. 
19, 219 Ala 27. 

29. Ala—Green v. Marlin, suprar^ 
Gray v. Alabama Fuel & Iron Oo., 
113 So. 35, 216 Ala 41>6—McCay v. 
Parks, 79 So 119, 201 Ala 647. 
Pa.—Wright V. Guier, 9 Watts 172, 86 
AmD. 108. 

21. Ala—Green v. Marlin, 121 So. 
19, 219 Ala. *27—Street v. Nelson, 
80 Ala. 280. 

Baason for role 

In such case a trial of the title to 
the land from which the severance 
was made would be necessary, and ti¬ 
tle to realty is beyond the issue tri¬ 
able in this form of action-^Brooks 
V Bodgers, 18 So. 386, 101 Ala. 111. 

Transitory possession for purpose 
of cutting timber is not sufficient to 
defeat recovery by owner of land 
havmg actual or constructive posses¬ 
sion.—Green v. Marlin, 121 So 19, 
219 Ala. 27—Gray v Alabama Fuel St 
Iron Co, 113 So. 35, 216 Ala 416— 
McCay v. Parks, 79 So. 119, 201 Ala, 
647 

Possession under tax deed 

(1) Defendant In actual possession 
of land under tax deed constituting 
color of title, and bona fide claiming 
ownership, was not guilty of trover 
by cutting and removing trees there¬ 
from—^McCay v. Parks, 79 So. 119, 
201 Ala. 647. 

(2) However, a claim of title under 
^ tax deed which defendant procured 
Tierely for the purpose of cutting 
timber Is no defense to an action of 

rover therefor—^Moret v. Mason, 64 
NW 198, 106 Mich. 340. 

2. Ala—Green v. Marlin, 121 So, 
19, 219 Ala 27. 
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However, the rtde as to possession of the land by 
the owner does not apply in cases where inquiiy as 
to the title to the land is unnecessary in order to 
show title to the timber converted.^* Thus, after 
title to the land has been determined in his favor 
in an action therefor, a landowner may maintain 
an action for conversion against one who cut logs 
from the land under a bona fide claim of title ad¬ 
verse to his;^^ and a landlord may bring trover 
against a tenant during the tenancy for the tenant’s 
wrongful severance and conversion of trees from 
the demised premises.^^ Also, where there has been 
a constructive severance of the timber from the 
land, the action may be maintained by one not in 
possession of the land against one unlawfully with¬ 
holding or converting the timber.*® A plaintiff 


whose title to the timber is based on a void deed 
to the land may not recover.*^ 

§ 89. Penalties and Offenses 

Under statutes so providing various acts relating to 
logs and timber have been made offenses punishable by 
penalty or Imprisonment. 

Under some statutes various acts relating to logs 
or timber are made pimishable by penalty or by 
imprisonment.*® Among other things such statutes 
have been directed against the unlawful taking of 
logs from a river,** the floatiiig of loose logs,*® 
the cutting adrift of a raft of lumber,*^ the destruc¬ 
tion or diange of the brand on the logs of another 
person,** or the cutting, deadening, or destroying 
of timber on the land of another;** and they have 
also been directed against the cutting of timber 
without a survey of the land.*® 


LOITER. A word in common iise,^ and meaning to or move slowly abont;® to delay;* to idle;* to 
be dilatory;* to be slow in moving;* to stand around linger;^ to lag behind;* to linger idly by the way;* 


aa Ala.—^Brooks v. Rogers. IS So. 
8S6. 101 Ala. 111. 

04. Mich.—Wilson V. Hoffman. 62 N. 
W. 1037, 93 Hlch. 72, 32 Am SB 
4185. 

as. Ala.—^Brooks v. Rogers. 18 So. 
886, 101 Ala. 111. 

K.T—^Moores v. Wait, 8 Wend. 104. 
Va.—Truss y. Old, 6 Rand. 666, 27 
Va 666, 18 Ain.D. 748. 

Rights of tenant as to sale and use 
of land see Landlord and Tenant S 
342 

ae. Ala—Aiken v McMUlan, 106 So. 

150, 213 Ala 494. 

88 aJ. p 288 note 4 [c] (2). 
Possession of landowner not adverse 
Possession of land by grantor of 
timber constructively severed is not 
generally adverse to grantee—Oreen 
V. Marlin, 121 So. 19, 219 Ala. 27 
a7. Miss—Orosby Lumber 4k Manu¬ 
facturing Oo V. Blsas, 188 So. 499, 
188 Miss. 107. 

aa Iowa —State v Loomis, 106 X.W. 

897, 129 Iowa 141. 

88 C J. p 289 note 12. 

Betxoaotive operation 
Such statutes do not apply to 
transactions which took place prior 
to their enactment —^Fleming v. Duni- 
gan Cooperage Co., 109 So. 861, 144 
Miss 769. 

aa Wis—^ParJchuTBt v. Staples, 64 
NW. 882, 91 Wls. 196. 

28 C J. p 289 note 18 
aa Ky—SJvans v« Commonwealth, 7 
S.W 925, 10 Ky L. 29 
88 C.J p 239 note 14. 

SL Mo.—State v. Wright, 208 aW 
149, 201 Mo App. 92. 

Si C.J. p 289 note 16. 


aa Ry.—^Bennett v. Commonwealth, 
118 aw. 332, 188 Ry. 452. 

88 0 J p 239 note 16. 
aa Ry.—Grifiln v. Commonwealth, 
298 aw. 390. 221 Ry. 178. 

88 C J p 239 note 17. 

Cutting timber on Indian lands see 
Indians S 82. 

Penalty and aotnal damsgas reoovn^ 
abto 

XThder some statutes the penalty 
and the actual damages constitute 
one cause of action and can both be 
recovered in one entlon, and both 
demands should be set forth In the 
same count —^Fleming v. Dunigan 
Cooperage Co., 109 So 851, 144 Miss. 
769. 

WUlfol trespass xegulred 
One Is not subject to statutory 
penalty if he cuts timber by verbal 
permission.—^Fleming v. Dunigan 
Cooperage Co, supra 
■vldenoe held snOolent 
"Sy —Gnffln v Commonwealth, 298 S 
W. 890, 221 Ry. 178 
88 C J. p 289 note 17 [f]. 

34. Ark—Sawyer 4k Austin Lumber 
Co. V. State, 87 S.W. 481, 76 Ark 
309. 

88 C J. p 240 note 18. 

1, Conn.—State v. Tobin, 96 A. 812, 
818, 90 Conn. 68. 

8, n S.—^Territory of Hawaii v. An- 
duba, C-CULHawau, 48 F.2d 171, 
178 

Ohio.—City of Columbus v. Aldrich, 
42 N.E2d 915, 917. 69 Ohio App. 
896 

i9y,Va.-iState v. Badda, 125 S.S. 169, 
160, 97 W.Va. 417. 

38 C J. p 241 note 8. 
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3, Anz—^State v Starr, 118 P2d 
•856, 857, 67 Anz 270 

Ohio—City of Columbus v. Aldrich, 
42 NR.2d 916, 917, 69 Ohio App. 
896 

86 C J p 241 note 4. 

^ Kan.—City of Olathe v. Lauck, 
135 P.2d 649, 551, 156 R4n. 687. 

3. U.S.—Temtory of Hawaii v. An- 
duha, C.C.A.Hawail. 48 F.2d 171, 
173. 

Arlz.—State v. Starr, 118 P.2d 856, 
357, 67 Anz 270. 

Ran.—City of Olathe v. Lauck, 186 
P.2d 549, 551, 156 Ran. 687. 

Ohio—City of Columbus v. Aldrich, 
42 H.R2d 916, 917, 69 Ohio App. 
896. 

88 C.J. p 241 note 5. 

a. Cal.—^Phillips V. Municipal Court 
of Los Angeles, 76 P.2d 648. 649, 24 
Cal.App.2d 458. 

7. Anz.—State v Starr, 118 P.8d 
356, 857, 57 Anz 270 

Elan.—City of Olathe v. Lauck, 185 
P2d 649, 551, 15i8 Rhn. 637. 

88 C J. p 241 note 7. 

& Anz.—State v. Starr, 118 P.2d 
356, 867, 57 Anz. 270. 

E^n.—City of Olathe v. Laud^ 125 
P 2d 549, 651, 166 Ran. 687. 

Ohio.—City of Columbus v. Aldiloh, 
42 NE1.2d 916, 917, 69 Ohio App. 
896. 

88 C J. p 241 note 6. 

9. ns —Temtory of Hawaii v. An- 
duha, C.C.A.Hawail, 48 F.2d 171, 
178. 

Cal.—^Phillips V. Municipal Court of 
Loa Angeles, 75 P.2d 548, 649, 24 
CaLApp.2d 468. 
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to stand idly around to consume^i or spend^^ 
tizao idly; to saunter;^^ to while away, as to loiter 
away the hours to travel indolently with fre¬ 
quent intermissions.^^ 

The term is wholly at variance with the occasional 
or even frequent presence at public places by de¬ 
serving persons who are, for the time being, unem- 
ployed,!® and it does not signify anything bad or 
criminal except when given that signidcance in a 
criminal ordinance or statute.^*^ 

The term has also been defined in connection with 
statutes penalizing one who loiters in a public place 
after being requested to move on by an officer in 
Disorderly Conduct § 1 b (3) (g). For use of the 
term in vagrancy laws see the G.J.S. title Vagrancy 
§ 1, also 66 C. J. p 400 notes 21-39. 

‘^Loitering** is a term having a well-recognized 
meaning in ordinary use, the collective acts con¬ 
stituting which are familiar to all persons.^^ 

LOITEBEB. One who loiters.^9 In the plural, it 
has been held that the term has no offiensive or op¬ 
probrious significance, and correctly designates 
those who simply wait around.^® ^TLoiterer^^ has 
been compared with '^trespasser.”^^ 


LOJU. A beverage consisting of unfermented lo¬ 
ganberry juice, diluted with water and sweetened.^^ 

LOMBARDS. In England, a term sometimes ap¬ 
plied to a class of merchants who were said to be 
bankers and usurers.^^ 

LONDON. Ill its strict and proper meaning the city 
of that name.^^ 

LONE ENOINE. See the G. J.S. title Railroads § 1, 
also 38 G.J. p 241 note 14. 

LONOA As the first word of maxims as to which 
there have been no recent applications see 38 GJ. 
p 242 notes 37-40. 

LONOEVITT. Length of life.26 

LONGITUDE. The arc or portion of the equator 
intersected between the meridian of a given place 
and the prime meridian.^^ 

Longitudinal. Extending in a lengthwise direo- 
tion.27 

Longitudinally. In the direction of length, irun- 
ning lengthwise, as distinguished from transverse 
or across .28 


10. Ohio.—City of Oolumbus ▼ Al¬ 
drich, 42 N.n!2d 915, 917, 69 Ohio 
App. sac. 

W.Va.—state t. Badda, 125 SB. 159, 
160, 97 W-Va. 417. 

11. TJ.S.—Territory of Hawaii t. An- 
duha, C.C.AHawaii, 48 F.2d 171, 
173. 

Ohio.—City of Toledo v. Wagner, 13 
]Sr.B.2d 186, 138, 67 Ohio App. 160. 

12. UjS.—^T erritory of Hawaii v. An- 
duha, C.C.AHawall, 48 F.2d 171, 
173. 

Kan.—City of Olathe v. (Laucd^; 135 P. 
3d 549, 551, 156 Kan. 637. 

Ohio.—City of Columbus v. Aldrich, 
42 rr.B.2d 915, 917, 69 Ohio App. 
896. 

Vt—State V. Jasmin, 168 A 545, 646, 
103 Vt. 531. 

W.Va.—State v. Badda. 125 S.B. 159, 
160, 97 W.Va 417. 

38 C.J. p 241 note 9. 

13. Ariz.—State v. Starr, 118 P.2d 
85>6, 357, 57 Ariz. 270. 

Kan.—City of Olathe v Lauck, 136 P. 
•2d 649, 651, 156 Kan. 637. 

88 C.J P 241 note 8. 

14. U.S.—Territory of Hawaii v. An- 
duha, C.C.AHawaii, 46 F.2d 171, 
173. 

16. U'S.—Territory of IHawail v. An- 
duha, supra. 

16. Ariz.—State v Starr, 118 P.2d 
356, 857, 57 Ariz 270. 

Cal.—^Philhps T. Municipal Court of 


Los Angeles, 75 P.2d 648, 649. 24 
Cal.App 2d 453. 

Similarly expressed 

The term may not be aa»plled to de- 
servmg persons who may be tem¬ 
porarily unemployed.—City of Olathe 
V. Lauck, 185 P.2d 649, 651, 156 Kan. 
637. 

17. Anz.—State v. Starr, 118 P.2d 
356, 357, 67 Ariz. 270. 

Stanilarly expressed 
The word has no sinister meaning 
and implies no wrongdoing or mis¬ 
conduct on the part of those engaged 
in the practice.—^Territory of Hawaii 
V. Anduha, C.C.AHawall, 48 F.2d 
171, 178. 

13. Ala—^Robinson ▼. State, 72 So. 

592, 16 Ala.App. 29. 

Anz—State v. Starr, 118 P.2d 356, 
857, 67 Ariz. 270. 

CaJ.—^Phillips ▼. Mumcipal Court of 
Los Angeles, 75 P.2d 648, 649, 24 
CalApp.2d 468. 

19. Webster New Int.D. 

2a Tex—Cates v. Jones, Civ App, 
129 SW.2d 476, 477. 

21. Utah.—^Hem v. Southern Paxs. 
Co., 81 P. 902, 907, 29 Utah 127. 

22. U.S—U S. V Phez Co., C.C.A 
Or.. 28 F.2d 106. 107w 

23. N.Y—rSackett v. Andross, 8 N 
TLeg-Obs. 11, 18. 

24. Fug—Hudson v. Tooth, 8 Q.B 
D 46, 61 

38 C J. p 241 note 18. 
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Phrases 

(1) “Lloyd's of London." and "Lon¬ 
don Lloyds" see Insurance 9 1410. 

(2) Other phrases as to which 
more recent adjudications have not 
been found see 88 C.J. p 241 note 18 
[b]-[d]. 

25. Webster New IntD. 

"Longevity pay" of men serving with 

the armed forces with reFPpect to 
officers see Army and Navy § 20 a, 
and with respect to enlisted men 
see Army and Navy 9 31 a 

26. Webster New Int.D. 

"The longitude of a place is the arc 
of the equator intercepted between 
the meridian passing through that 
place and some assumed meridian to 
which all others are referred Dif¬ 
ferent nations have adopted diiterent 
meridians. The Bnglish reckon from 
the Royal Observatory at Greenwich; 
the (ETrench f^om the Imperial Ob¬ 
servatory at Paris; and the Germans 
from the Observatory at Berlin, or 
from the Island of Ferro. In the 
United States we sometimes reckon 
longitude from Washington, and: 
sometimes from Greenwich"—^U S. 
V. British Schooners, 6 Alaska 11, 19. 

27. US*—Sinclair Refining Co. v. 
Martin & 'Schwartz, D C.N T, 11 F. 
Supp. 153, 155. 

sa Pa —^Diehl v. Chambersburg, etc, 
R Co., 17 PaDist. 961, 963. 



LONG, LONGER, AND LONGEST—LONGSHOREMAN 


54 O.J.S. 

LONG, LONGER^ and LONGEST. 

Long 

“Long^^ is a relative term,29 for a thing may be 
long with respect to one thing and short with re¬ 
spect to another.20 It is defined as having a great 
or a considerable duration; not brief;2i extended; 
drawn out in a line, or in the direction of length; 
opposed to ^^short,” and contradistingnished from 
^‘broad^^ or ^^wide .”22 

In radio terminology the word 'fiong,’’ as applied 
to an antenna, means a wire which is long with re¬ 
lation to the wave length used-28 

As a term of speculation employed on the ex¬ 
changes see Gaming § 1 h, and in this sense it is the 
opposite of “short.” 

Longer 

The comparative of “long.”34 
Longest 

The superlative of ^T.ong.”2® 

Phrases 

Long time, A purely relative term,*® and there¬ 
fore indefinite.*'^ It does not denote any specific 
length of time,** and does not signify permanency.** 
The poetic equivalents of the phrase “a long time” 
are the expressions “from time immemorial,” and 
“since the memory of man runneth not to the con- 
trary.”^® 

Other phrases employing the words are set out in 
the note.^1 Phrases as to which more recent ad¬ 


judications have not been found see 38 C.J. p 241 
note 19-p 242 note 36. 

LONGSHORE. Belonging to the seashore or sea¬ 
port; along the shore.^2 

LONGSHOREMAN. A laborer, as a stevedore or 
loader, who works about the wharves of a sear 
port;^* a laborer employed about the wharves of 
a seaport, especially in loading and unloading ves- 
sels.^^ 

While ^^longshoreman” and “stevedore” have been 
held to be synonymous terms when interpreted in 
the light of the work performed, namely, loading 
and unloading vessels,^* it has also been held that 
the term ^%ngshoreman” is not limited to steve¬ 
dores but may be applied to other laborers or me¬ 
chanics who fit, refit, and repair ships and thereby 
contribute services to, or in connection with, the 
loading operations.^® Thus the appellation *long- 
shoreman” has been applied to a carpenter em¬ 
ployed by a ship supplier and actually working in 
a ship preparing it to receive cargo requiring special 
provision for its storage.^*^ 

Longshoremen have been hdd to be, and not to 
be, seamen, see the C.J.S. title Seamen § 1, also 56 
C.J. p 923 note 44, p 924 note 70. 

The right of recovery for personal injuries or 
death under statutes particularly applicable to long¬ 
shoremen is treated in several titles in this work. 
When recovery is sought under the Merchant Ma¬ 
rine Act of 1920, the so-called Jones Act, 46 U.S. 
C.A. § 688 et seq, which amended the La Pollette 
Act of 1915, the subject is treated in the G.J.8. 


29. Me.—^Pratt v. Atlantic & St. 

Lawrence R. Co. 42 Me. 579. 685. 
3a Me.—^Pratt v. Atlantic & St. 

. Lawrence R. Co., supra. 

31. Webster New Int.D. 

32. Me.—^Pratt v. Atlantic A St. 

Lawrence R. Co. supra. 

33. XT S.—^Mackay Radio & Tele- 

grraph Co. v. Radio Corporation of 
America. N.T., 59 SCt 427. 430. 
•306 ITS 86. 618. 83 L.Rd. 606. 

34. Webster New Int D. 

35. Webster New IntD. 

aa Cal—Janssen v. (Los Angreles 
County, 123 P.2d 122, 128, 50 Cal. 
App 2d 46 

37. Cal.—Janssen v. Los Anseles 
County, supra. 

N J—^DeBevoise Co. v. H. & W. Co., 
60 A, 407, 69 N. J Eg. 114. 

sa Iowa.—Worden v. Humeston A 
S. R. R. Co, 33 N.W. 629. 632. 72 
Iowa 201. 

39. Cal.—Janssen v. Los Anseles 


County, 123 P2d 122. 128, SO CaL 
App.2d 45. 

4a -Cal.—Janssen ▼. Los Angeles 
County, supra. 

41. Flirases 

(1) “Lons account’* as used in 
statutes pievldms for compulsory 
reference see the C.J.S. title Refer¬ 
ences 4 10, also 63 CJ. p SOS note 
26-p 686 note 33. 

(2) “Lons lumber” see Logs and 
Lossins 9 1 

(>3) “Lons term contracts” within 
the internal revenue statutes see In¬ 
ternal Revenue 5$ *9, 224, 437, 620. 

(4) “Lons term leases” within the 
internal revenue code see the title 
index to the title Internal Revenue 

(6) “Long-time notes.”—Colvin v. 
Blanchard. 106 S.W. 323, '325, 101 Tex 
231. 

(6) “Long ton” see the C.J.S title 
Weights and Measures S !■ also 38 
C J. p 241 note 24. 
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(7) “Longer period."—Wegner r. 
Lubenow. 95 N.W. 442. 4144, 12 N.D. 
95—38 C.J. p 241 note 31. 

(8) ’U^ongest liver."—^Bulkley v. 
Bulkley, 1 Root, Coxm., 78, 79—38 CL 
J. p 242 note 35. 

42. Webster New Int.D. 

“Longshore work” considered In con¬ 
nection with workmen’s compensa¬ 
tion statutes see the CJ.S. title 
Workmen’s Compensation Acts S 

36. also 71 CJ. p 382 notes 13-17. 

43. Ark.—^Duke v Helena-Olendale 
Perry Co. 159 S.W2d 74. 77, 203 
Ark. 865, 139 AL.R. 1404. 

44. X7.S.—Sulovitz V. U. 3., D.Q.Pa., 
>64 P.Svepp 637, 640. 

N.T.—Oberg v McRoberts, 161 N.T. 
S. 934, 936, 175 App.Div. I 

45. N.Y.—^Zampiere v William 
Spencer A Son Corp., 185 N.Y.S. 
639, 640, 194 App.Biv. 576 

4a XJ.S.—Sulovitz v. XT S.. l>.C.Pa., 
64 P.Supp. 637, 640. 

47. XJ.S.—^Sulovitz V. XT. S., supra. 
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title Seamen §§ 190, 191, also 56 G.J. p 1085 note 
78-p 1086 note 87, since the term "seamen,” as used 
in the statutes, has been eonstraed to include long¬ 
shoremen. When the right to recover is based on 
the Longshoremen's and Harbor Workers* Comx)en- 
sation Act, 33 n.S.C.A. § 901 et seq, the subject is 
treated in the C.J.S- title Workmen's Compensation 
Acts § 26, also 71 C.J. p 333 note 57-p 334 note 77. 
See also Workmen's Compensation Acts §§ 89, 983, 
and 71 C.J. p 518 notes 29-40, p 1553 notes 61, 62, 
for other treatment of the Longshoremen's Act. 
Jurisdiction under the act is treated m Admiralty § 
62, and jurisdiction of the admiralty courts over 
contracts pertaining to longshoremen is considered 
in Admiralty § 37. The status of longshoremen 
v'hile engaged in loading and unloading a ship is 
treated in the C.J.S. title Shipping § 85, also 58 
C. J. p 311 note 66-p 319 note 71. 

LONQIIM, As the fust word of maxims as to which 
there have been no recent applications see 38 C.J. 
p 242 notes 53, 54. 

LONJA. In Spanish law, a meeting, or place of 
meeting of merchants and mariners for trade and 
other purposes.^^ 

LOOFAH or LXTFFA. A fibrous substance used as 
a sponge or flesh brush.^^ 

LOOK. To be careful j to keep watch; to take 
heed.50 

The act of looking is a physical motion plus | 
a mental process it is a definite precaution which | 
admits of no alternative consistent with due care.^^ 
"Looking” has been distinguished from "heeding” 
see 39 C.J.S. p 879 note 68, 

In order to exorcise ordinary care to avoid in¬ 
jury a person is required to observe and appreciate 


danger or threatened danger, that is, he is required 
to look, to make reasonable use of his faculties of 
sight, and this requirement is discussed generally in 
the C.J S. title Negligence § 120, also 46 C.J. p 947 
note 79-p 952 note 14. The duty of looking when 
approaching, or before going on, a railroad cross¬ 
ing, or when crossing or travelmg along a railroad 
track is discussed in the C.J.S. title Railroads §§ 
773, 938, also 52 C.J. p 299 note 78, p 663 note 14. 
The duty, with respect to street ra^oads, is dis¬ 
cussed in the C.J.S. title Street Railroads § 271, 
also 60 C.J. p 497 note 29. The duty of looking, 
sometimes referred to as keeping a lookout, is also 
discussed in other connections, reference being made 
to the Descriptive-Word Index sub verbo "lookouts.” 

Look out. The act of looking out, a watch kepi, 
as for something that may come.^s ipiie meaning of 
the words is to exercise care^^ rather than to pro¬ 
ceed no farther.ss In their popular signiflcance, 
and alone, they do not import a request to stop or 
stand still.S6 The equivalents of the phrase "look 
out” are "take care,” 'Tbe watchful,” "take heed,” 
and "act with prudence.”57 

Other phrases employing the word ^Qook'^ in its 
various forms are set out in the note.^8 

LOOKEBr-ON. A "looker-on” is a bystander,5® 
and the terms have been held to be synonymous see 
12C.J.S.p873note79. , 

LOOKINGMs^LASS. A term which may include a 
barber’s mirror.®® 

LOOKOUT, As a nautical term the word is de¬ 
fined in Collision § 2. 

LOOM. The word may, according to the connec¬ 
tion, include not merely the framework, but all that 
is necessary for weaving.®! "Loom” has been com- 


48. Esoriche Bicclonano. 

49. US.—Ono V. V. S., 11 Ct.Cust. 
App 163. 166. 

5(^ Century D. 

51. N.H.—^Bursiel v. Boston & M. B. 

B.. 184 A 40. 43. 82 N.H. 363. 
SlmllaKly expEessed 
It cannot be that 'look'* simply 
means that a person with his eyes 
open shall turn his head m a particu¬ 
lar direction. The word, as common¬ 
ly used and understood, means that a 
person looks intelligently, and in 
such manner that what his vision 
discloses will influence his action or 
conduct.—Swart v. N T. C. & H B. 
B. Co. 80 N.T.S. 306. 909. 81 App. 
Div. 402—^Tumier v New York Cent 
B. Co., 207 N.T.S. 316. 318. 124 Misc 
269. 


6% U.S.—Glynn v Krippner, C.CA. 
Minn.. 60 F2d 406. 408 

S3, Pa.—^Bhoads v Central Taxicab 
& Transfer Co.. 12 PaDist. ds Co. 
647. 651. 652. 21 Berks Co.L. J 230. 
‘‘Sharp look out” 

Pa—^Rhoads v. Central Taxicab & 
Transfer Co. supra. 

5^ Kan.—Sterner v. Issitt, 181 P. 

651. >89 Kan. 837. 

88 C J. p 242 note 69. 

55. Kan,—Sterner v. Issitt, supra. 

59. Kan.—Sterner v. Issitt, supra, 

57. Kan—Sterner v. Issitt. supra 

58. Phrases 

(1) "Look after” see 2 C J.S. p 1011 
note 49 1. 
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(2) “Lookingr for a train” Includes 
a mental process which is necessarily 
inconsistent with reliance on the ab¬ 
sence of a tram.—^Bursiol v. Boston 
& M. B. B. 134 A 40. 44. 82 NH. 
363. 

(3) Other phrases as to whioh more 
recent adjudications have not been 
found see 88 C J. p 24*2 notes 57. 68 

69. Iowa—^Musxc V. De Lon& 229 N. 
W. 678, 676. 209 Iowa 1068 

60. Tenn.—^Terry v McDaniel, 53 S 
W 782. 733, 103 Tenn. 415, 46 L 
BA 559. 

“XiookliLff-fflasB plates” 

US.—Herrman v. U. S., CCNY., 62 
F 149, 150. 

61. Eng.—Cort v Sagar, 8 BL ds N. 
370, 372, 157 Beprlnt 513. 
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pared with, and distinpjnished from, ‘^knitting ma¬ 
chine” see 51 C.J.S. p 461 note 96. 

LOOP. A fold or doubling of a thread, eord, rope, 
etc., through which another thread, cord, etc., can 
be passed, or into which a hook can be hooked.^^ 

LOOSE. A relative teim®® meaning free from all 
control;®^ not fixed;®® not stationaiy;®® suscepti¬ 
ble of motion.®^ 

^TLiOose” is a synonym of "slack,”®® and has been 
contrasted with "fast” see 35 CJ.S. p 753 note 60. 

Phrases employing the word are set out in the 
note.®® 

LOP. To cut ofl.^® 

LOPPINOS. The fruit of trees, together with the 
usual triminings.7i 

LOPWOOD. A right in the inhabitants of a pariah 
within a manor, in England, to lop for fuel at C6i>- 
tain periods of the year the branches of trees grow¬ 
ing upon the waste lands of the manor.^® 

LOQUENDIJM UT VULaiTS, SENTIENDUM UT 
DOOTl. See 38 G.J. p 243 note 79. 

LOED. In English law, a title of honor or no¬ 


bility belonging properly to the degree of baron, but 
supplied to the whole peei*age; a title of office. In 
feudal law, a feudal sux)erior or proprietor, one of 
whom a fee or estate is held.^® 

Phrases employing the word, in either the singular 
or in the plural, are set out in the note.'^^ 

LOBE CAMPBELL’S ACT. See Death § 15. 

LOBE’S EAT. See the C.J.S1 title Sunday § 1, also 
60 C. J. p 1026 notes 8,9. 

LOBBY. An automobile truck capable of transport¬ 
ing heavy loadsa motor truck built along the 
lines of English lorries, which have a fiat, low- 
rimmed platform slightly overhanging the four 
small heavy wheels;^® a low, nearly fiat wagon.^^ 

LOSE. To be deprived of; to sufiEer the loss of;7® 
to be separated from;*^® to part from;®® to part 
with, especially in an accidental or unforeseen man¬ 
ner,®i as to lose an eye;®® to snfier loss through 
the death or removal of, or final separation from, a 
person.®® Also to destroy;®^ to bring to destruc¬ 
tion;®® to ruin.®® 

As applied to property, the word "lose” ordinarily 
refers to an involuntary, not a voluntary, depriva¬ 
tion.®*^ In this latter sense the word is defined as 


62. Webster New Int.D. 

Xn the BewlBg machlae art 

If a hole IS punched in a piece of 
fabric and a U-shaped piece of thread 
inserted throu^ the hole so that 
both le§ra of the U are located In the 
same hole, a **loop'* results, but if 
two holes be punched in a piece of 
fabric, and a piece of thread be 
passed through one of the holes and 
back throu£rh the other hole, there is 
a bight or U-shaped piece of thread 
but not a “loop” within the meaning 
of the term as commonly used in the 
sewing machine art.—^Buono v Yan¬ 
kee Maid Dress Coi^poration, D.C.N. 
T., 7 F Supp. 793, 799. 

63. US —Sandwich Enterprise Co. v. 
Joliet Mfg. Co, Ill, 91 F. 264, 255, 
33 CCA. 491. 

64. Eng—Sherborn v. Wells, 3 B & 
S 784, 786, 118 E C.L. 783, 12^ Re¬ 
print 293. 

65. Tenn.—^Fry v. 'Shipley, 29 S.W. 
6, (8, 94 Tenn. 252. 

66. Tenn.—^Fry v. Shipley, supra. 

67. Tenn.—^Fry v. Shipley, supra. 

68. Mo.—Lauderdale v. Kansas City 
R Co. App, 258 S.W. 736. 739. 

69. Phrases 

(1) “Loose and Immodest woman” 
see 42 C J.S. p 89'5 note 41. 

(2) “Loese money” as almost thei 


eauivalent of “cash” see 1<4 C J.S. p 
18 note 68. 

(3) 'Tioose pila”—Salt ex Looms v. 
Collins 6b Aikman Corporation, D.C. 
N.Y, 43 FSupp. 914, 916. Contrasted 
with “fast pile” see 35 CJ.S. p 758 
note 61. 

(4) “Loose warrants.”—^Lauman v. 
Thomas, 4 Binn. (Fa.) 51, 68. 

(5) “Loojse woman” described as an 
unchaste woman—Foster v. Hanch- 
ett, 85 A. 816, 6'8 Vt 319, 54 Am.S R 
886 . 

(6) Other phrases as to which more 
recent adjudications have not been 
found see 38 C.J. p 242 notes 72-74. 

70. Eng.—^Lemmon v. Webb, [1895] 
AC. 1, 3. 

38 C J. p 243 note 76. 

71. N.H.—Elliot V. Smith, 2 N.H. 
480, 431. 

72. Black L.D. 

38 C.J. p 248 note 78. 

73. Black L.D. 

74. Phrases 

(1) “Lord paramount;” a term 
used in the feudal system to desig¬ 
nate the king—Opinion of Justices, 
83 A. 1076. 66 K.H. 629, SStG— 38 C.J. p 
243 note 82. 

(2) “Mesne lord” or “middle lord;” 
these terms were employed in Eng¬ 
lish law to designate a person hold¬ 
ing land immediately under the king 
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and who, by granting portions of 
such land to inferior persons, became 
lords with respect to such inferior 
persons.—^De Peyster y. Michael, 6 
N.T. 467, 4918, 67 AnouD. 470 

(3) Other phrases employing the 
word “lord” or the plural form 
“lords” and as to which there have 
been no recent applications see 88 C. 
J. p 243 notes 30, 81. 

75. Mo,—State ex inf McKlttrlck v. 
Globe-Democrat Pub Co, 110 S.W. 
2d 705, 711, 341 Mo. 862, 113 A.L.R. 
1104 

76. Mo.—State ex inf McKlttrick v. 
Globe-Democrat Pub Co., supra., 

77. Mo.—State ex inf McKittnek v. 
Globe-Democrat Pub Co, supra. 

78. NC—^Logan v Johnson, 10 S.B. 
2d 653, <655, 218 N.C. >200. 

79. Me—^Merchant’s Case, 106 A. 
117, 118, 118 Me. 96. 

89. Me.—^Merchant’s Case, supra. 

81. NC — Logan V Johnson, 10 S.E. 

2d 653, 635. 218 N.C 200. 

83. N.C.—^Logan v. Johnson, supra. 

83. Webster New IntD. 

84. N.C.—^Logan v. Johnson, supra. 

85. NC—^Logan v. Johnson, supra. 

86. N.C—^Logan v Johnson, supra. 

87. Mo.—Snorgrass v. Thomas, ISO 
SW. 106, 108, 16*6 Mo.APP. 603. 
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casually and involuntarily to part vrith the posses¬ 
sion, so that the mind has no impress of, and can 
have no recourse to, the event.^^ 

Phrases employing the words '*1036,” 'loses/’ and 
"losing” are set out in the note.89 

-^Lost. The past i)articiple of “lose;” also a 

participial adjective.®® 

The word “lost” has been defbaed as meaning 
parted with; gone out of one’s possession; taken 
from the possession of.®^ 

It is said that an article is "lost” when the owner 
has lost the possession or custody of it, involtin- 
tarily and by any means, but more particularly by 
accident or by his own negligence or forgetfulness, 
and when he is ignorant of its whereabouts or can¬ 
not recover it by an ordinary diligent search.®® Ev¬ 
ery use of the word implies an inability to retain, or 
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to recover, or an involuntary deprivation of, the 
thing which is said to be "lost.”®® 

When applied to a ship the word "lost” is undei> 
stood to mean lost at sea.®^ 

The word "lost” is treated in detail in connection 
with finding lost goods or property, and, particulaiv 
ly with respect to statutes providing for the rights 
of finders, the title obtained, etc., in Finding Lost 
Groods § 1 et seq. 

Phrases employing the word "lost” are set out in 
the note.®® 

LOSEB, One that loses.®® 

LOSS. “Loss”^ is not a word of limited, hard and 
fast meaning,®7 but rather is a generic®® and a rela¬ 
tive®® and a comprehensive^ term, and may consist 


aa Or.—Fergruson v Ray, 77 P. 600, 
$02, 44 Or. 557, 102 Am S R. 643, 1 
L..R.A..N.S.. 477. 

88 C.J. p 243 note 98. 

89. Flizases 

(1) “Lose his life'* as equivalent 
to "die" see 26 •C.J^ p 1.302 note 10. 

(2) "Xioses his situation;" in the 
ordinary and common sense of the 
word, no man can he said to have 
lost a situation which he, of his own 
motion, and without any compelling 
cause, resigns, and the duties of 
which, of his own free will, he re¬ 
fuses longer to discharge.—Shafer v. 
Senseman, 17 A. 360, 125 Pa. 310, 316. 

(3) ^^Losing a limb" see 58 CJS. 
p SS6 note 7. 

(4) “Losing party.”—Carter v Ru- 
brecht, 108 P.2d 546, 548. 188 Okl. 325 
—38 C.J. p 243 note <89. See also 
Costs S 8. 

sa Webster New Int.D. 

91- Idaho.—^Buhl Highway Dist. v. 
Allred, 238 P. *298, 800, 41 Idaho 
54. 

98. N.T.—In re O’NeU, 89 N.T.S.2d 
82, 83, 179 Misc. 455. 

93. Pa—Shafer v Senseman, 17 A. 

350, 125 Pa 310 
38 C.J p 243 note 96. 

Sunilazly expressed 

(1) Something accidentally left or 
forgotten is not, properly speaJung, 
lost.—State V. Cummings, 3*3 Conn. 
260. 264, 89 AmD. 208—38 C.J. p 243 
note 96 [a]. 

(2) One may speaJc of something 
as lost when it is merely missing at 
the moment, but an article is actual¬ 
ly lost only when the search is giv¬ 
en up, and the thing is accepted as 
gone.—^E. Gerli & Co v. Cunard S.S. 
Co, C.CA.N.T., 48 P2d 115, 117 
Xost spouse 

In common speech the word “lost," 
when applied to a husband or wife. 


generally is understood to refer to a 
loss by death and not to a voluntary 
divorcement.—Snorgrass v. Thomas, 
160 S.W. 106, 108, 166 Mo.App. 603. 

94L US—^Portland Flouring - Mills 
Co V. Weir, D.COr, 95 P. 997, 1000. 
88 C.J. p 243 note 95 [b]. 

As applied to a vessel or other prop¬ 
erty so that It is subject to sal¬ 
vage see the C.J.S. title Salvage §§ 
27-30, also 56 C.J. p 27 note >63 [b]. 

95. Phrases 

(1) "Lost arts*' as a patent law 
term see the CJS. title Patents S 
32, also 48 C J. p 39 notes 57-60. 

(2) "Lost boundary** defined see 
Boundajries S 4. 

(3) "Lost comer" see Boundaries 
$ 13. 

(4) "Lost her virtue” in ordinary 
language means that a woman sub¬ 
mitted to intercourse.—^Memtt v. 
Leuck, >2 N.W2d 49, 51, 231 Iowa 777. 

(5) "Lost motion*’ as applied to a 
locomotive see the CJS. title Rail¬ 
roads 5 1, also 38 C J. p 248 note 97. 

(6) "Lost much valuable time" as 
It IS popularly interpreted by laymen 
means loss of time flrom work — 
Wheeler v. Breedmg, Mo.App, 109 
S.W.2d 1237, 1243 

(7) "Lost policy" see title index 
to the title Insurance. 

CS) "Lost will" see the CJ.B. title 
Wills $ 3i35, also 68 C.J. p 916 note 
13-p 917 note 31. 

(9) “Presumption of lost grant" in 
the law of adverse possession see Ad¬ 
verse Possession 5'5 231-235. 

(10) Other phrases as to which 
more recent ,adjudications have not 
been found see 38 CJ. p 248 note 
98-p 244 note 8. 

9& Webster New Int.D. 

Within the meaning of gaming laws 
see GJaming § 1 e 
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97. U.S.—Electric Reduction Co. v. 
Lewellyn, C.C.A.Pa, 11 F.2d 493, 
494— Corpus Juris quoted in U. S. 
V. City Nat Bank of Duluth, DC 
Minn., 31 FSupp. 530, 532, *533 

Tex— corpus Juris cited in United 
'Service Automobile Ass'n v. Miles, 
161 SW.2d 1048, 1050, 139 Tex. 138 
—Corpus Juris quoted in Fidelity 
Union Casualty Co. v Wilkinson, 
Civ.App., 94 S W.2d 763, 766. 

8'8 C J p 244 note 14. 

Similarly espressed 
Loss does not have an indexible 

meaning. 

N.C.—^Boney v. Central Mut. Ins. Co. 
of Chicago, 196 S.B. 837, 841, 2h8 
N.C 470. 

Pa—^Malley v. American Indemnity 
Corporation, 146 A- 571, 5T6, 297 
Pa 216. 

98. U.S.— Corpus Juris quoted in 
U. S. V. City Nat. Bank of Duluth. 
DCMmn, 81 FSupp 530, 532, 638 

DC.—Wilbur V, U. S. ex rel. C L. 
Wold Co., 80 F.'2d 871, 872, 58 App. 
DC 84'7. 

N.D—aims V. Slate, 298 N.W. 288, 
289, 70 ND 776. 

Tex.—Corpus Juris quoted in Fidelity 
Union Casualty Co v. Wilkinson, 
Civ.App , 94 S W 2d 763, 766. 

8i8 C J. p 244 note 12. 

99. US—Corpus Juris quoted in 
U 5. V. City Nat. Bank of Duluth, 
D.C Minn., 31 F Supp. >530, 532, 633 

N.T.—^First Nat Bank & Trust Co. 
of Port Chester v New York Title 
Ins. Co., 12 N.T S 2d 703, 711, 171 
Misc. 854 

Pa—In re Gordon, 17-6 A. 49'4, 498, 
317 Pa, 161—^Foehrenbach v. Ger- 
man-American Title & Trust Co., 
66 A '661, 563, 217 Pa. *381, 11« 
Am SR 916, 12 LRA.,NS, 466. 

Tex.— Corpus Juris quoted in IFidelity 
Union Casualty Co v Wilkinson, 
Civ App., 94 iSW.2d 763, 766. 

1. U S.— X, Giurlanl & Bro. v. Com- 
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of many different situations of varying gradations.^ 

The word "loss” may mean either the act of los- 
ing3 or the thing lost,4 and the voluntary or invol- 
imtaiy separation from one^s money is not the only 
criterion of loss.^ In > some instances ^^oss” may 
mean that which can never be recovered, and in 
others that which is simply withheld or that of 
which a party is dispossessed.® The word frequent¬ 
ly is employed to convey the idea of the complete¬ 
ness or totality of the destruction.^ It is vital to a 
loss that something be parted with,® and the term, in 
its most general sense, means any deprivation,® and 
necessarily implies a deprivation or a damage.^® 

The word ^^oss” has been defined as meaning fail¬ 
ure to keep that which one has;^^ failure to keep 


a possession an unintentional parting with some¬ 
thing of value that of which anything is deprived 
or from which something is separated, usually un¬ 
intentionally and to disadvantage;^^ state or fact 
of being lost or destroyed;!® destruction;!® min-!'^ 
It also means to be deprived or bereaved of.!® 

As understood in business, a loss to a person is 
either a decrease in the value of his resources or 
an increase in his liabilities;!® and any shrinkage 
in value of estate or property may bn proper occa¬ 
sions be termed a loss.®® However, there is no loss 
when an investment is preserved by an additional 
contribution.®! 

^^ss” has been held to be synonymous with, or 
equivalent to, "damage” see 25 G.J.S. p 442 note 8, 


missioner of Internal Revenue, O 
C.A9, 119 F.2d 852. 857. 

2. N.C—^Boney v. Central Mut. Ins. 
Co. of Chicago, 196 SR 837. 841, 
213 NC 470. 

Pa.—^Malley v. American Indemnity 
Corporation. 146 A 571. ^73, 297 Pa 
216. 

3. US. —Oozpus Juris quoted In U. 
S V City Nat Bank of Duluth. D. 
CMinn, 31 F.Supp. 530, <532. 533. 

Xex —Corpus Juris quoted in Fidelity 
Union Casualty Co. v. Wilkinson, 
CivApp., 94 SW2d 763, 766. 

88 C.J. p 244 note 15. 

4. U.S— Corpus Juris quoted la U. 
S V. City Nat. Bank of Duluth. D C. 
Minn. 31 F.Supp. 5<30. 532, 6<83. 

Tex.— Corpus Juris quoted In Fidelity 
Union Casualty Co. v. Wilkinson, 
C1V.APP. 94 SW2d 763, 766. 

38 C J p 244 note 16. 

5. NC.—^Boney v Central Mut. Ins 
Co. of Chicago. 196 S.B 837, 841, 
218 N.C. 470. 

Pa.—^Malley v. American Indemnity 
Corporation, 146 A. 571. 673, 297 
Pa. 216. 

6. SD—Smith V. Federal Surety 
Co, 243 NW. 664# 666, 60 S D 100 

Tex — Corpus Juris quoted In Fidelity 
Union Casualty Co. v. Wilkinson, 
Civ.App.. 94 SW.2d 763. 766 
38 C.J. p 244 note 17. 

7. Mo—Wells V. Thomas W. Gar¬ 
land, Inc., App , 89 S W 2d 409, 411. 

Similarly expressed 

(1) The word “loss" implies that 
the property is no longer in exist¬ 
ence.—^Littrell V. Allemannia Fire 
Ins. Co. of Pittsburgh, Pa, 226 N.T.S 
•243. 244, 222 App Div. 302. 

(2) Actual loss occurs only when 
the search is given up, and the thing 
is accepted as gone—Gerli & Co. 
V. Cunard S.S Co, C.CAN.T., 48 F 
2d 115, 117. 

(3) While a person may sustain a 
loss because his pro>perty is lost, 


that is, cannot be found, he may like¬ 
wise have a loss because his proper¬ 
ty IS damaged.—Corpus Juris cited in 
United Service Automobile Ass'n v. 
Miles, 1<61 S.W.2d 1048, 1050, 139 Tex. 
138. 

a, XT S —A. Glurlanl & Bro. v. Com¬ 
missioner of Internal Revenue. C.C. 
A 9, 119 F.2d 852, 857. 

9. DC—Wilbur v. U. S. ex rel. C U 
Wold Co.. 30 F2d 871, 872, 58 App. 
D.C. *347. 

Ill—Queenan v. Palmer, 7 N.H. 470, 
613, 617, 11*7 IlL 62, 619. 

SD—Smith V. Federal Surety Co, 
243 N.W. 664, 666, 60 S D. 100. 
Similarly expressed 
Any depreciation or depletion of 
property values, as well as the de¬ 
struction 6f all property value 
through Judicial sale or otherwise, 
would likewise come within the scope 
of the accepted definitions of the 
term since the concrete result of 
these factors, as it affects the owner, 
is a loss—^Malley v. American In¬ 
demnity Corporation, 146 A. 571, 673, 
297 Pa 216. 

10. US.—^U. S V. City Nat. Bank 
of Duluth, DC.Minn., 31 F.Supp 
530, 534, 53*5. 

Iowa —Birrell, Inc. v. Fidelity & Cas¬ 
ualty Co., 188 N.W. 2$, 29. 193 Iowa 

i860. 

11. U.S.—^A. Giurlani & Bro v. Com¬ 
missioner of Internal Revenue, C.C. 
A 9, 119 F.2d 852. 857—^Electric Re¬ 
duction Co. V. Lewellyn, C.CAPa., 
11 F2d 498, 494. 

DC—^Wilbur V U. S ex rel. C. L 
Wold Co.. 30 F.2d 871, 872, 58 App. 
DC 347. 

Pa—^In re Gordon, 176 A. 494, 498, 
317 Pa 161. 

Similarly expressed 

(1) Failure to keep what a man 
has or thinks he has is a loss —^First 
Nat. Bank & Trust Co. of Port Ches¬ 
ter V. New York Title Ins Co, 12 N 
Y S 2d 703, 711, 171 Misc. 854. 
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(2> As used generally, the word 
“loss" means that which is gone and 
cannot be recovered. It is quite true, 
as commonly used, it may mean that 
which is withheld or that of which a 
party is dispossessed, and so busi¬ 
ness losses are said to occur where 
debts are due hut are uncollectable; 
but ordinarily where the thing Itself, 
the property, is held intact, undlm- 
Inished in quantity and unchanged in 
character, no loss can be properly 
said to have occurred. Fluctuations 
m market value do not determine 
that ultimately there will he loss or 
gain.—Walker v. Thomas, 75 F 2d 
667, '669, 64 App.DC. 146. 

12, Idaho.—Buhl Highway Dlst. v. 
Allred, 238 P. 298, 800. 41 Idaho 
54. 

13. US —A Giurlani & Bro. v. Com¬ 
missioner of Internal Revenue, C. 
C.A.9, 119 F2d '852, 867—Provi¬ 
dence Journal Co. v Broderick, CL. 
C.ARI, 104 F.2d 614, 616. 

Idaho—^Buhl Highway Dist. v. All- 
red, 238 P. 298, 300, 41 Idaho 54. 
14b Idaho—^Buhl Highway Dist. v. 
Allred, supra. 

15. NC.—^Logan v. Johnson, 10 SR. 
2d 65>3, 655, 218 N.C. 200. 

16. N.C—^Logan v. Johnson, supra. 
17- N C — Logan V. Johnson, supra. 

18. S.C.—^Lytle v. Southern Ry.— 
Carolina Division, 171 S.R 42, 44, 
171 S.C '221, 90 ALR. 915. 

19. Mo—Goerss v. Indemnity Co of 
America, 3 S.W.2d 272, 276, 223 Mo. 
App. 316. 

N C —^Boney v. Central Mut. Ins Co. 
of Chicago, 196 SR. 837, 841, 213 
NC 470. 

20. N.C—^Boney v. Central Mut Ins. 
Co. of Chicago, supra 

Pa—^Malley v. American Indemnity 
Corporation, 146 A. 571, 573, 297 
Pa 216. 

21. U S —A. Giurlani & Bro. v Com¬ 
missioner of Internal Revenue, C C. 

I A.8. 119 E'.2d 868. 867. 
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“deprivation” see 26 C.J.S. p 977 note 63, “detri¬ 
ment” see 26 C.J.S. p 1292 note 15, “forfeit” see 37 
C.J.8. p 1 note 48, “injury” see 43 C-J-S. p 1114 
note 99, and “privation.”22 «Loss” may be synony¬ 
mous with “destruction” see 26 C.J.S. p 1247 note 
56. 

“Loss” has been compared with, or distinguished 
from, “abandonment” see Abandonment § 2 b (5), 
“damage” see 25 C.J.S. p 443 note 10, “debt” see 
26 C.J.S. p 7 note 83, “destruction” see 26 CJ.S. p 
1247 note 59, “injury” see 43 C.J S. p 1114 note 3, 
“personal injury” see 43 C.J.S. p 1117 note 37, and 
“liability^ see 53 C.J.S. p 20 notes 11, 12. 

The term “losses” has been distinguished from 
^'indemnity” see Indemnity § 3, and “profits.”^® 

The word 'Toss” is employed in various connec¬ 
tions throughout this work. It is defined as an in¬ 
surance term in Insurance § 49, with respect to de¬ 
ductions for income tax purposes in Internal Reve¬ 
nue § 279, and in connection with the business of 
a partnership see the C.J.S. title Partnership § 96, 
also 38 C.J. p 244 note 31. What constitutes the 
loss of a part of the body such as a hand, leg, arm, 
eye, etc., or the use of a part of the body, or the 
loss of a function, is treated in several titles in this 
work. See, with reference to accident insurance, In¬ 
surance § 898; life insurance, Insurance § 939; 


and mutual benefit insurance, Insurance § 1579. 
What constitutes such a loss under provisions of acts 
relating to workmen's compensation see the C.J.S. 
title Workmen's Compensation Acts §§ 311-317, also 
71 C.J. p 839 note 13-p 850 note 57. Amounts which 
have been allowed or disallowed as damages for 
3 uch losses in actions generally are considered in 
Damages § 198. Loss of earning capacity,' profits, 
services, time, etc., as elements of damages see title 
index to the title Damages. Loss of baggage, goods, 
profits, time, tickets, etc. in connection with car¬ 
riage by land see title index to the title Carriers. 
Loss of baggage in cozmection with carriage by air 
see Aerial Navigation § 46, and in connection with 
carriage by water see the C.J.S. title Shipping §§ 
196, 197, also 58 C.J. p 562 note 40--p 568 note 31. 
For reference to other particular applications and 
specific uses of the term consult the Descriptive- 
Word Index. 

Pecuniary loss. A loss of money, or of something 
by which money, or something of money value, may 
be acquired.®^ 'Tecuniary loss” has been distin¬ 
guished from “damage” see 25 C.J.S. p 443 note 11, 
and “injury^ see 43 C.J.S. p 1114 note 5. 

Other phrases^ employmg the word are set out 
in the note,®^ and for phrases as to which more re¬ 
cent adjudications have not been found see 38 C.J. 
p 245 note Sfi-p 246 note 14. 


29L U.S.—Coxpiui JnxlB guoteU in 17 
S. V. City Nat. Bank of Duluth, D 
C.Mmn., 31 F.Suo^p. 530, 582, 588 
Iowa—^Birrell, Inc. v. Fidelity & Cas¬ 
ualty Co., 188 N.W. 26, 29, 193 Iowa 
860. 

as. N.C.—^Buie V. Kennedy, SO S.B. 
445, 446, 164 N.C. 290. 

94. Neb.—Dow liegra, 281 N.W. 

747,'749, 120 Neb. 271, 74 AIi.R. 6. 
88 C.T p 245 note 34 
"Pecuniary loss” under death stat¬ 
utes see Death S 101 

25. Phrasea 

(1) "Loss from liability” see 53 C. 
JS. p 20 note 15. 

(2) "Loss of consortium” see Hus¬ 
band and Wife 9 


(3) *^Loss of freedom” contrasted 
with, or distinguished from, "im¬ 
prisonment” see <42 C.J.S p 413 note 
43. 

(4) "Loss of life” distinguished 
from "injury” see 43 CJ.S. p 1114 
note 4. 

(6) **Loss* of nfe sustained by” 
and similar phrases as eguivalents 
see 14 C.J S p 53 note 22. 

(•6) "Loss of money” in ordinary 
expression means "money loss.”— 
Manufacturers* Nat. Bank of Troy y. 
XT. S. Fidelity & Guaranty Co, 218 
NTS, 332, 335, 218 App Div. 455. 

(7) ‘‘Loss of property*' compared 
with, or distinguished from, **injury 
to property” see 43 C J S. p 1118 note 
49. 


(8) "Loss of time or earnings” dis¬ 
tinguished from "disability” see 25 
C.J.S p 1323 note 66. 

(9) "Loss of understanding”— 
Durrett v. McWhorter, 129 SF. 870, 
874, 161 Ga 179. 

(10) "Loss of wages” has been 
held to be incidental to losi. of time 
from work.—Wheeler y. Breeding, 
Mo App, 109 S.W2d 1287, 1243. 

(11) "Net loss” implies a resultant, 
remaining loss after credits or collec¬ 
tions are deducted —'Strouse v Amer¬ 
ican Crodit Indemnity Co., 46 A. 828, 
331, 91 Md 244 

(12) "Partial loss” as employed in 
connection with policies of Insurance 
see title index to the title Insurance. 
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LOST INSTRUMENTS 

This Title includes instruments in writing' lost or destroyed, proceedings to restore, establish, or recov^ 
er on such instruments, and indemnity as a condition thereof. 

Hatten not In fhia ntle, treated djewbexe In this work, eee DesozIptlTe-Word Xndox 

Analysis 

§ 1. Definition and nature—801 

2. Loss of instrument and efifect on obligation of parties*—p 802 

3. Establishment of lost instrument—^p 804 

4. -Instruments which may be established—p 805 

5. -Right of action and conditions precedent—p 805 

6. -Nature and form of remedy—^p 806 

7. -Time to sue; limitations and laches—^p 807 

8- -Defenses and objections—^p 807 

9. -Jurisdiction—^p 808 

10. -Parties and process or notice—^p 810 

11. -Pleading in general—p 811 

12. -Afiidavit of loss—p 812 

13. -Evidence—^p 812 

14. -Trial, judgment or decree, and review—p 817 

15. -Costs—p 817 

16. -Effect of establishment—p 818 

17. Actions on lost instruments—^p 818 

18. -In equity—^p 818 

19. -At law—^p 820 

20. -Conditions precedent to action, recovery! or relief; notice or advertise¬ 

ment—^p 821 

21. -Indemnity—p 821 

22. -Defenses in general—p 825 

23. -Limitations and laches—^p 825 

24. -Parties—^p 825 

25. -Pleading m general—^p 826 

26. -Affidavit of loss—^p 829 

27. -Evidence—^p 830 

28. -Trial, judgment, and review—p 837 

29. -Costs—p 838 

30. Defenses based on lost instruments—^p 839 

See also descriptive word index in the back of this Volume 


§ 1. Definition and Nature 

A lost Instrument Is one which cannot be found 
after a thorough, careful, and diligent search. 

A lost instrument is one which cannot be found 
after that thorough, careful, and diligent search 
which the law requires to be shown before sec¬ 
ondary evidence can be introduced of its contents.^ 
A note cannot be considered to have been lost so 


as to permit action on it as a lost note if the party 
in possession of it is known to plaintiff and the own¬ 
ership is in dispute and a statute providing for 
an action on a lost negotiable instrument on giv¬ 
ing indemnity does not apply to an instrument found 
before trial of an action begun on it as lost.^ 

Stolen instrumenL It has been held that an in¬ 
strument which is stolen is a lost instrument;^ but 


1. ni—Rogrers v. Miller, 6 HI. 388. 
88 C.J. p 248 note 1. 

Secondary evidence of contents see 
EfVldence 18 776-850. 
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a. Mass.—Cobb v Tirrell, 5 NJSL 
828, 141 Mass. 459. 

K.Y.—^Read v. Marine Bank, 82 KR 
1083, 136 N.Y. 454, 82 Am S.R. 758. 
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3. N.Y.—^Smitb V. Rockwell, 2 Hill 
482. 

4. Colo.—^Murray v. Ready, 277 P. 
298, 85 Colo. 544. 
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§ 1 

there is also some authority to the contrary.^ 

An instrument voluntarily destroyed by the own¬ 
er with the intention of canceling it is not lost.® 

A mutilated instrument is not a lost instrument^ 

Mislaid instrument distinguished, A lost instru¬ 
ment is to be distinguished from a mislaid instru¬ 
ment,® a mislaid instrument being one that is not 
found in its usual and proper place of deposit.® 

§ 2. Loss of Instrument and Effect on Obli¬ 
gation of Parties 

In general the loss or unintentional destruction of 
a written Instrument does not affect the validity or 
sufficiency of the transaction of which it is the evidencei 
or the rights or liabilities of the parties except as it 
may occasiOin a difficulty of proof. Payment of the ob¬ 
ligation may be conditioned on the furnishing of Indem¬ 
nity. 

As a general rule the loss or unintentional de¬ 
struction of a written instrument in no way af¬ 
fects the validity or sufficiency of the transaction 
of which it is the evidence,^® or the rights or lia¬ 
bilities of the party to the instrument,^ even though 
the loss was due to the negligence of the owner^® 
except in so far as it may occasion a difficulty of 
proof.i® Moreover, the loss of the instrument does 


not change the nature of the demand^^ except 
where the receipt or mailing of the lost instrument 
constituted payment.^® 

The person liable thereon is not relieved from his 
liabilities by the loss of the instrument;^® and cer¬ 
tainly where the loss of an instrument is not due to 
the fault of the maker or issuer it should not in¬ 
crease his obligation.i7 

Action on debt paid by lost instrument. The fact 
that a draft issued in payment of a debt is lost or 
outstanding will not prevent a recovery on the debt 
itself,1® at least where, at the time of the entering 
of judgment on the debt, the draft had become 
barred by the statute of limitations.^® 

Commercial paper generally. It has been held 
that an exception to the general rule, that the loss 
of an instrument does not affect the rights of the 
parties, exists in the case of bills of exchange and 
promissory notes;®® and if the holder of the in¬ 
strument loses it he loses his rights under it®i un¬ 
less he offers to the party primarily liable on it an 
indemnity against possible claims.®® However, the 
loss or unintentional destruction of other evidences 
of indebtedness such as bills of exchange, promis¬ 
sory notes, and bonds, does not prevent recover} 


Kan—^First Nat. Bank v. Brown, 230 
P. 1038, 117 Kan. 339, 89 A.L.R. 
1242, 

6. U.S.—Mexican Gulf Oil <30. v. 
Compania Transcontinental Be 
Petroleo, S. A.. D.C.N.Y., 281 P. 148, 
affirmed, CC.A., 292 F. 846. 

6. Ind.—Conner y. Martin, 92 
3, 46 Ind.App. 141. 

38 C.J. p 249 note 6. 

7. NT.—^Martin v. Blydenburgh, 1 
Daly 314 

8. 111.—^Rogers v. Miller, 5 HI. 333. 

9. 111.—^Ro^rs V. Miller, supra. 

10. Mich.—^Paw Paw Sav Bank y. 
Free, 171 N.W. 464, 20.5 Mich. d2. 

38 C.J. p 249 note 11. 

Heasa 

Destruction of physical evidence 
of a lease does not impair validity of 
lease.—Farmers & Merchants Bank 
of Vandalia v. BioUand, 32 N.F 2d 
987, 809 lllJljpp. 193—38 C.J. p 249 
note 11 [a]. 

Moj^kflWe notes 

The evidence of an obligation cuid 
the obligation itself are entirely dif¬ 
ferent, with respect to right to en¬ 
force rights under mortgage notwith- 
standmg destruction of evidence of 
obligation secured thereby—Qook v. 
Crow, La.App., 194 So. 465 

11. Gal —Corpus Juris orbed In 
Johnston v. Wolf, B P 2d 673, 674. 
118 Cal App 388. 


Fla—Clay County v Toney, 14 So.2d 
193, 153 Fla. 172. 

Mont.—St. Martin State Bank v. 

Stefles, 290 P. 259, 8i8 Mont. 85. 
S.D.—Fidelity & Deposit Co. of Mary¬ 
land V. State, 257 N.W. 4>&5, 63 S.D 
252. 

Tex.—^Pinchback v. Hockless, Civ. 
App., 187 S.W.2d 864, reversed on 
other grounds 158 S.W.2d 997, 138 
Tex. 306. 

38 C J. p 249 note 10. 

# 

la. Cal—Conlin v. Ryan, 47 CaL 71. 
38 C J. p 249 note 12. 

13. Mont—St Martin State Bank v. 

Steffes, 290 P. 259, 88 Mont 85. 
N.J.—Verdi v. Price, 19 A 2d 211, 129 
N.J.Ea. 355 

14i Ark.—German Nat. Bank v. 

Moore. 173 S.W. 401, lid Ark 490. 
38 C J. p 249 note 13. 

15. Mich —Garavaglio v. Verona 
Min, Co., 178 N.W. 32, 210 Mich. 
675. 

88 C J. p 249 note 14. 

16. Iowa —Cummings v. Pennsyl¬ 
vania F. Ins Co, 134 N.W. 79, 1&3 
Iowa 579, 37 DR.A,NS., 1169, Ann. 
Cas.l913D 285. 

38 C.J. p 249 note Id. 

17. N.T—Switzerland Gen. Ins Co. 
V. New York Cent & H. R. R. Co, 
136 N.T.S 726. 152 App.Div. 70. 

88 C.J. p 249 note 16 

I8L XT.S.—^Huron College v. Union 
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County Trust Co., C.CA.S D.. 77 F 
2d 609. 

Bzplauatlou of failure to produce 
In order to permit recovery on debt 
where draft sent in payment of debt 
IS outstanding, it is necessary only 
that failure to produce instrument be 
satisfactorily explained and that de¬ 
fendant be protected from nsk of 
further liability—^Huron College v 
Union County Trust Co, supra. 

19. US—Huron College v. Union 
County Trust Co., supra. 

Action commenced prior to bar of 
draft 

U.S —^Huron College v. Union Countv 
Trust Co., supra. 

Draft la hands of Indorsee under dis¬ 
ability 

Possibility that draft which had 
been sent in payment of debt and 
was still outstanding might have 
fallen into hands of indorsee under 
disability, against whom limitation 
would not run, was held not to pre¬ 
vent entering of Judgment for credi¬ 
tor at end of ordinary period of lim¬ 
itations, since draft to reach an in¬ 
dorsee must have been received by 
payee, in which case statute would 
have begun to run effectively—^Huron 
College V. Union County Trust Co., 
supra. 

20. N.J.—Verdi v. Price, 19 A2d 211, 
129 N.J.Ea. 855. 

21. N J.—Verdi v. Price, supra. 

22. N.J.—^Verdl v. Price, supra. 
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of the money due thereon, as discussed infra § 19 b, 
although no recovery can be had on a note fraud¬ 
ulently destroyed.23 The owner of a bank check 
lost before presentment to the bank may recover 
thereon against the drawer and the holder of a 
certified check who loses it has his remedy against 
the bank.25 

Where a negotiable note, delivered without in¬ 
dorsement, is lost, the debt becomes nonnegotiable, 
and transferable only by written assignment.^® 

Bank notes. An exception to the general rule as 
to the result of loss or destruction is suggested in 
the case of bank notes, for while, if the owner can 
prove that it is actually destroyed, he may recover 
the amount thereof from the bank,27 yet, if it is 
merely lost, it has been said by way of dicta that 
he cannot recover,28 although there is also direct 
authonty,29 as well as dicta,®® to the contrary. 

Duty of inquiry. The maker of a negotiable in¬ 
strument should require the person who presents it 
to show that he is the bona fide purchaser before 
maturity,‘SI and if, without any inquiry as to the 
title of the holder, he pays it after notice of its 
loss, it has been held that he is liable to the true 
owner®® and that the destruction of a note may 
put a duty of inquiring on an indorser of a note 
given in substitution therefor.®® 


Duty to issue duplicate. Under statute to that 
effect, where a bond or warrant of the state, or of 
a county, city, township, or school district, is lost a 
duplicate is required to be issued.®^ It has been 
held that where the mortgagee has properly deliv¬ 
ered a satisfaction of mortgage he is not legally re¬ 
quired to furnish a new one on its loss.®® 

Indemnity; indemnity bond. As discussed infra 
§ 21, a person who has lost an instrument may be 
required to furnish indemnity to the obligor there¬ 
on as a condition of his recovery in an action on 
such lost instrument. However, apart from such 
actions, it is not unreasonable for the obligor on 
a lost instrument to condition his pajTnent thereof 
on the furnishing of a bond to secure him in the 
event the lost instrument subsequently is found by 
another;®® and the courts may, on proper applica¬ 
tion, require the furnishing of an indemnity bond,®"^ 
the matter being addressed largely to the sound dis¬ 
cretion of the court.®® The advisability of requir¬ 
ing a bond, and the character and sufficiency of 
the bond, in such instances are governed by, and 
are considered with, the general principles govern¬ 
ing indemnity bonds in connections with actions on 
lost instruments, considered infra § 21. 

Under federal statute to that effect, where the 
administrator of veteran’s affairs issues a duplicate 


23. lowa.-^McDonald v. Jackson, 10 
N.W. 228, 56 Iowa 648. 

a4h Minn.—^Belle Flame First Nat. 
Bank v McConnell, 114 N.W 1129, 
108 Minn. 840. 128 Am.S R. 886. 14 
LiR.A.,NS., 616, 14 Ann.Cas 396. 

38 C.J. p 249 note 18. 

25. NT—Thomson v Bank of Brit¬ 
ish North America, 82 NY. 1. 

38 aJ. P 250 note 19. 

26. Vt—Island Pond Nat. Bank v 
Lacroix, 1'5S A. 684, 104 Vt. 282. 

27. N.T.—^Hinsdale v. Orangre Bank, 
•6 Wend. 878. 

38 C.J. p 250 note 23. 

28. N.Y.—^ECinsdale v. Orange Bank, 
supra. 

38 C J. p 250 note 24. 

29. Oa.—^Robinson v. Darien Bank, 
18 Ga 65. 

38 C.J. p 250 note 25 

ao. La—Murdock v. Union Bank, 2 
Rob. 112, 38 AmD 197. 

N.C.—Allen V. State Bank. 21 N.C 
8 . 

31. Meuss —^Hinckley v Union Pac. 
R Co., 129 Mass. >52, 37 Am R. 297. 

38 C.J p 250 note 27. 

32. SD—^Fidelity & Deposit Co. of 
Maryland v. State, 257 N.W. 465, 
63 S.D. 252. 

38 C.J. p 250 note 28. 


33. NX—Motley v. Darling, 102 A 
853. 88 N J Fq. 487, affirmed 106 A. 
'892. 90 N.J.Eq 272, affirmed 108 
A. 430, 91 N.J.Bq. 76 

38 O.J. p 250 note 29. 

34, Kan—^Pirst Nat. Bank v. Brown, 
230 P. 1038, 117 Kan 839, 89 A.L.R. 
1212 

Coupons detached from state bonds 
are entitled to b#*neat of statutes au¬ 
thorizing issuance of duplicates, 
when bonds or warrants are lost or 
destroyed; and term “coupons at¬ 
tached," In statute relating to fur¬ 
nishing indemnity bond before issu¬ 
ing duplicates of lost or destroyed 
public warrants or bonds, have been 
held not to limit prior sectioi^.— 
Commerce Trust Co. v. Paulen, 271 
P 388. 126 Kan 777, 68 A.L.R. 384. 
Stolen bonds within statute 
Bonds which have been stolen from 
rightful owner, and which cannot be 
located after diligent and exhaustive 
search, are lost within this statute.— 
•First Nat. Bank v. Brown, 230 P. 
1038, 117 Kan. 339, 39 A.L.R. 1242. 
Word ‘‘nay” as mandat ory 
Word “may** in statute provid¬ 
ing for issuance of duplicate munici¬ 
pal bond in lieu of one lost or de¬ 
stroyed, should be construed as man¬ 
datory, where a party is entitled 
thereunder to have such duplicate is-, 
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sued.—^First Nat. Bank v. Brown, su¬ 
pra. 

35, Or—Skiff v. Riddle Lumber Oo , 
268 P. 402, 124 Or. 311. 

36, Iowa—^In re Bradford's Guard¬ 
ianship, 241 N.W. 420. 214 Iowa 
h30. 

Certified check 

Bank, where certified check was 
mislaid, lost, or destroyed and maker 
and payee demanded payment, was 
held entitled to be indemnified before 
paying check—^Vineland Nat. Bank & 
Trust Co V. Edwards, 147 A. 374, 10'6 
N.JEq. 165. 

87. Fla.—Clay County v. Toney, 14 
So.2d 193, 158 Fla. 172. 

The courts have the po'wer, on sea¬ 
sonable and proper application, to or¬ 
der or decree the execution and de¬ 
livery, inclusive of the approval, of 
an indemnity bond, conditioned ac¬ 
cording to law, for the purpose of 
the protection or saving harmless 
the maker, or some other party, liable 
on a negotiable Instrument which has 
been lost by the holder or owner 
against any possible losses arlsmg 
therefrom because of its subsequent 
reappearance in the hands of an In¬ 
nocent third person.—Clay County v. 
Toney, supra. 

38. Fla.—Clay County v. Toney, su¬ 
pra. 
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adjusted-service certificate for one that is claimed 
to have been lost or destrc^ed, the lawful holder of 
the certificate who applies for the duplicate is re¬ 
quired to file a bond to indemnify and save harm¬ 
less the United States from any claim on such lost 
or destroyed certificate.89 The rights of the parties 
under such a bond depend on the terms and con¬ 
ditions of the bond,^® even though the bond may be 
broader than is required by the statute.^^ 

Where one deposits a bond as security after loss 
of an instrument, he is entitled to the return of the 
bond after the expiration of the period of limita¬ 
tion applicable to an action on the instruments^ 
The right to sell under a mortgage or deed of 
trust given to secure pa3nnent of a note which has 
been lost is not conditioned on the giving of indem¬ 
nity by the mortgagee or trustee.S9 


§ 3. Establishment of Lost Instrument 

A copy of a lost Instrument may be restored or es¬ 
tablished, and the necessity therefor has arisen in a 
great variety of cases. 

Under, ss or apart from,S5 statutes so providing a 
copy of a lost instrument may be restored or estab¬ 
lished. 

The necessity of establishing a lost instrument 
arises most frequently where it is sought to com¬ 
plete a chain of title or otherwise to establish ti¬ 
tle,^® as, for instance, in actions to quiet ti- 
tle^*^ or in trespass to try title.^8 The necessity 
has also arisen in actions for partition,for eject- 
ment,5® for interpleader,^! for specific performance 
of contract,52 for unlawful entry and detainer,53 
for injunction to restrain trespass,54 and in ac¬ 
tions to establish ownership of real property,55 to 


39. ir.S.— TJ. S. ▼. Continental C^u- 
alty Co., eCA-Md., 189 P.2d 770— 
U. S. V. Continental Casualty Co.. 
C.aA.NT.. 117 P.2d 606, certiorari 
denied Continental Casualty Co. v. 
XT. S., 61 set. 1097, 813 U.fl. 678. 
85 L.Bd. 1686—XT. S. v. Hartford 
Accident & Indemnity Co., C.CA. 
Conn., 117 P.2d 503. 

4a XT.S.—U. S. V. Continental Casu¬ 
alty Co.. CC.A.Md, 139 P.2d 770. 
Construction. 

(1) The bond Is required to be read 
in the light of the statute requiring 
It.—^XT. S- V. Continental Casualty Co„ 
D.CNT.. 83 P.Supp. 65, reversed on 
other giuunds, Q.C.A., 117 P.2d 606, 
certiorari denied Continental Cas. Co. 
V U. S.. 61 S.Ct 1097. 818 XT.S. 678. 
86 Ii.Bd. 1586. 

(2) The federal rule that, since In¬ 
surance policies are prepared by In¬ 
surer. any ambiguities therein must 
be construed liberally In favor of In¬ 
sured, was not applicable In deter^ 
mining coverage of indemnity bond 
given by war veteran and paid surety 
to obtain duplicate adjusted-service 
certificate, where bond was prepared 
by veterans’ admlnlsti-atlon In ac¬ 
cordance with established form.— 
XT. S. V. Continental Casualty Co., D. 
C.Hd., 49 P.Supp. 717, modified on 
other grounds, C.C.A., 139 P.2d 770. 
Xnfleninity in oonsegusDOe of "grant¬ 
ing of sellaf” 

Where bond to Indemnify XTnlted 
States from damage In consequence 
of "granting of relief" to veteran 
trom loss of adjusted service certifi¬ 
cate was required before veteran 
could obtain duplicate, surety was 
liable for loan made to veteran on 
original certificate when veterans* ad- 
mlmstration subsequently paid veter¬ 
an face amount of duplicate, since 
Issuance of certificate was a "grant¬ 
ing of relief" within coverage of 
bond.—^XT. S v. Continental Casualty 
Co., aCJLMd., 169 P.2d 770. 


CtovemmeaLt’s payment of invalid 
Olaliiis; negligence 

(1) A bond to Indemnify XTnlted 
States for payments made on ac¬ 
count of lost adjusted-service certifi¬ 
cate issued to war veteran covers 
loss and expense from Invalid as well 
as valid claims arising on the origi¬ 
nal certificate.—S. v. Continental 
Casualty Co., DC.Hd. 49 PJSupp. 717, 
modified on other grounds, C.C.A., 139 
P.2d 770. 

(2) Such a bond covered not only 
valid claims, but also any claims 
whatever and any and all costs in¬ 
curred In connection with any claims, 
and the government’s own negligence 
In paying on both original and du¬ 
plicate certificates was no bar to re¬ 
covery on bond.—^XT. S. v. Continental 
Casualty Co, C C.A,N X.. 117 P.2d 606, 
certiorari denied Continental Casu¬ 
alty Co. V U. S., -ei set. 1097. 813 
XT.S. 578, 85 L.Hd. 1636—U. S. v. Hart¬ 
ford Accident & Indemnity Co.. C.C. 
AXlonn., 117 P.2d 603. 

TWO vetenuis of sama name 

Where indemnity bond Issulad in 
connection with application of first 
veteran for duplicate adjusted service 
certificate was given to secure XTmt- 
ed States against loss In granting 
such relief and first veteran was is¬ 
sued duplicate of cei-tificate of second 
veteran of same name and thereafter 
obtained loan on duplicate and cashed 
his own certificate end XTmted States 
was thereafter required to pay sec¬ 
ond veteran, surety was liable for 
amount of loan made to first veter¬ 
an; and rule that parties who con¬ 
tract on assumption that a certain 
state of facts exists should be re¬ 
lieved from their bargain If assump¬ 
tion Is erroneous had no application 
—^U. S. V. Continental Casualty Co„ 
CC.A.Md. 139 P.2d 770. 

41- XT.S.—^XT. S. V. Contmental Cas¬ 
ualty Co.. suprcL 

42m Ey,—(Holt Bros. Mining Co, v.- 
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Stewart, 61 S.W.2d 1073. 250 Ey. 
199. 

43. Mo.—^Trotter v. Carter, 163 S W. 

>2d 898, 353 Mo. 708 
44L Ga—Tnce v. Adams, 125 SB 
878. 88 Ga.App. 257. 

45. N.T.—^Harvey v. Guaranty Trust 
Co. of New Tork, 286 N.T.S. 87. 
134 Misc. 417. 

Only remedy 

Where a lessee has lost his copy 
of the lease, end the lessor refuses 
to give him a second copy, the les¬ 
see’s only remedy has been held to be 
to proceed to have the document Judi¬ 
cially restored.—^McEeon v. Neusch- 
wander. 284 P. 1010, 209 Cal 263. 

48. Ill —Wyman v. Hagemcui. 148 N 
B 852, 318 Ill. 64. 

38 C J. p 250 note 80. 

47. Mo—Brooks v, Roberts, 220 S 
W 11, 281 Mo. 661. 

38 C J. p 260 note 81. 

4a Tex.—Houston Oil Co. v. Sud- 
duth, Civ.App.. 171 S.W. 666. 

38 C.J. p 260 note 32. 

49. Iowa.—Chides ter v. Harlan, 159 
N.W. 659, 1«0 Iowa 171. 

38 C.J. p 251 note 33. 
sa XT.S.—Cralg-Giles Iron Co. v 
Brownlee, CC.AVa., 272 P. 74. 

38 C.J. p ^51 note 34. 

51. N J.—Sterling Leather Works v 
Schwarzwaelder, 102 A. 841, '88 N 
J.Bq. 378, affirmed 104 A. 895, 88 N 
J Bq. 378. 

58. Iowa.—Stewart v. Todd, 178 N. 
W. 619. 190 Iowa 283, 20 A.L.R 
1272, modified on other grounds. 
180 NW. 146, 190 Iowa 283, 20 A. 
L.R. 1272. 

53. N.D.—Bnderlln Inv. Co, v. Nord- 
hagen, 123 NW. 390, 18 N.D. 617. 

54. Ga.—^Dyson v. Enlght, 61 S.B- 
468, 180 Ga '57i3, 12(4 Am S R. 179. 

55. Minn —^Berryhill v. Clark, Its N. 
W. 137, 187 Minn. 135. 
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foreclose a mortgage,®® to recover an undivided®^ 
or conditional®® interest in land, to establish a lien 
on a homestead,®® and in proceedings to register 
title under the Torrens system,®® and in actions on 
life insurance policies.®^ Establishment may also 
be necesary to maintain a defense to an action to 
set aside a transfer of property.®^ 

The necessity also arises where plaintiff seeks to 
prove the existence of evidence of indebtedness not 
yet payable, as, for example, a corporate bond;®® 
but in order to recover on a lost paper immediately 
due the holder is not obliged to establish it, since 
he may, by showing its loss, give secondary evi¬ 
dence of its contents and recover on it.®^ More¬ 
over, recovery may be had on a count founded on 
the original consideration;®® or, if the instrument 
is a lost deed, plaintiff may recover possession of 
the land conveyed.®® 

§ 4. -Instruments Which May Be Estab¬ 

lished 

Where statutes specify Instruments which may be 
established they are controlling; but apart from stat¬ 
ute a variety of Instruments have been restored or es¬ 
tablished. Equity will not restore valueless or Invalid 
Instruments. 

Where statutes conferring jurisdiction to estab¬ 
lish or supply lost instruments specify the classes 
of instruments which may be established or sup¬ 
plied, such provisions are controlling.®^ Apart from 
statutes, a variety of papers and instruments in 


writing which were lost or destroyed have been 
restored or established in suits or proceedings seek¬ 
ing such relief.®® A court of equity will not estab¬ 
lish a lost piece of written evidence on which, with 
other proof, plaintiff seeks to dbarge defendant with 
a tort®® 

Valueless or invalid instruments. Since a court of 
equity will not do a useless thing, it cannot proper¬ 
ly be called on to restore valueless papers and 
it will not establish a deed which conveyed no es¬ 
tate and would be no muniment of title if estab¬ 
lished,such as a lost deed which was void on its 
face.^® However, as appears infra § 8, while the 
authorities are not entirely harmonious, it has gen¬ 
erally been held that extrinsic matters rendering 
the instrument voidable or ineffective cannot be in¬ 
terposed as defenses in an action to establi^ the 
lost instrument as distinguished from an action to 
recover on the instrument. 

§ 5. -Right of Action and Conditions 

Precedent 

Suit to establish a lost Instrimient of title may be 
brought by anyone having an Interest In the land cov¬ 
ered. While a demand for a duplicate Instrument Is 
not a prerequisite of such suit, the furnishing of In¬ 
demnity may be where there Is risk of loss* 

A suit to establish a lost instrument of title may 
be brought by any person having a legal or equita¬ 
ble interest in the land covered thereby.*^® Accord¬ 
ingly such a suit may be brought by the heir of the 


56. Fla.—^Harper v. Green, 12S So. 
827. 99 Fla. 1809. 

Or.—Kenworthy v. Slooman, 125 P. 
273, 62 Or. 604. 

57. Tex.—J. M. Guffey Petroleum Co. 

V. Hooks, 106 S.W. 690, 47 Tex.Clv. 
App. 660. 

58. Ala —^Dlck V. Darden, 86 So. 369, 
204 Ala. 400. 

59. Iowa.—Scott v. Brenton, 160 N. 

W. 66, 1'68 Iowa 201. 

69. Minn.—^Latourell v. Hobart, 160 
H.W. 259, 135 Minn. 109. 

61. Miss—Grand Xiodgre O. K. P. v. 
HUl, 70 So. 847, 110 Miss. 249. 

68. Mioh.—Keller v. McConvme, 141 
NW. 652, 175 Mich. 479, 

63. Mass.—^Munroe v. Weir, 68 N.B. 
1018, 177 Mass. 301. 

38 C.J. p 251 note 48. 

64. Qa.—Wltherinsrton v. Ware, 87 
S.F 6P3, 17 Ga.App. 433. 

3'8 C J. p 251 note 49. 

Admissibility of evidence as to con¬ 
tents in actions on lost Instruments 
see infra S 27. 

65. Ill.—McMUlan v. Bethold. <815 ZU. 
260. 


66. Mo.—Donaldson v. Williams, 60 
Mo. 407. 

38 O.J. p 251 note 52. 

67. Tex.—St. Louis, A. & T. It. Co. 
V. Harris, 11 S.W. 405, 78 Tex. 375. 

38 C.J. p 252 note 61. 

Bond 

The statute relatlngr to establish¬ 
ment 6f a lost or destroyed certificate 
or other evidence of corporate stock 
did not repeal prior statute providing 
for establishment of a lost bond.— 
Balnbrldge Farm Co. v. Bower, 21 
S.m2d 224, 194 Ga. 804. 

68. Deed 

Ark.—Wren v. Green, 179 S.W;2d 461, 
207 Ark. 162. 

38 C.J. p 251 note 63 [r], 

liease 

Cal—^McKeon v. Neuschwander, 286 
P. 1010, 209 CaL 283. 

—Corpus dPurls dted la WaAe- 
field V. Sloop, 252 P. 901. 122 Kan. 
«18. 

Mich.—^Paw Paw Sav. Banh v. Free, 
171 N.W. 464, 206 Mich. 62. 
Marriage oontFaefe 

Xia.—Stams v. Hadnot, 12 So. 661, 46 
LaAJUi. 818. 

38 C.J. p 251 note 63 [aa]. 
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Other InatnimeiLts 

XJ.S.—First Nat. Bank v. Mayor and 
City Council of Baltimore, D C.Md., 
27 F.SUPP. 444, affirmed, C.C A., 108 
F.2d 600. 

Fla.—^York v. Pridgen, 198 So. 488, 
141 Fla. 439. 

83 C.J. p 251 note 58. 

69. U.S.—Security Sav. & Loan 
Ass'n V. Buchanan, C.C.A.Tenn., 66 
F. 799, 14 C.C.A. 97. 

71^ Mont.—Nicholson v. Nicholson, 
•216 P. 828. 67 Mont. 617, 61 A.L.R. 
648. 

7L Mo. —^Morris v. Parry, 118 S.W. 

430, 218 Mo. 701. 

3'8 C J. p 262 note 67. 

72. W.Va.—Poling v. Poling, 56 S B. 

998. 61 W.Va. 78. 

38 G J. p 262 note 58. 

73- Mo.—^Thomas v. Scott, 119 S.W. 
1098, 221 Mo. 271. 

Tenn.—Anderson v. Akard, 16 Lea 
182. 

Bight of grantee 

Right to have title to real estate 
appear properly on record is sub¬ 
stantial property right guaranteed 
by law, such that equity wiU entez^ 
tarn suit of grantee to decree restor- 
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grantee'^^ or by anyone holding title under mesne 
conveyance from the granteeJ^ Heirs who agreed 
with other heirs to release their claim against the 
estate in consideration of the others supporting the 
testator’s widow for life, which agreement was lost 
by the other heirs, may bring an action in equity 
to establish the agreement.^® It has been held that 
a statute providing for duplication of lost county 
warrants on petition to a county court should be 
liberally construed^*^ so as to permit the petition 
to be filed by the owner’s agent.^® 

Demand for duplicate instrument While a de¬ 
mand before the commencement of an action for 
the issuance of a duplicate of the lost instrument, 
and the refusal thereof, may be necessary to put de¬ 
fendant in the wrong,^® such demand is not an 
element of the cause of action,®® and, as appears in¬ 
fra § 15, its refusal is matenal only on the ques¬ 
tion of costs. It is not necessary to make a sec¬ 
ond demand if there is no compliance with the first 
demand within a reasonable 

Indemnity, It has been held that in actions for 
the restoration or reestablishment of lost or stolen 
instruments, as in actions on lost instruments, con¬ 
sidered infra § 21, where defendant may be dam¬ 
aged by a subsequent claim of some third person 
who has acquired a paramount right, the court may 
and should require plaintiff to furnish full and se¬ 
cure indemnity against all such riskand the rules 


governing the character and sufficiency of indemnity 
bonds in actions on lost instruments, considered in¬ 
fra § 21 c, apply in actions to restore such instru¬ 
ments.®® Statutes relating to the giving of se¬ 
curity have been held inapplicable to the facts in 
actions to compel the issuance or delivery of a new 
certificate of stock®^ or a certificate of deposit®® 
in lieu of one which was lost; and where plaintiff 
asks for a reissue of a certificate of stock that has 
been lost, and defendant denies plaintiffs right to 
i such reissue, it is immaterial that no tender of an 
indemnity bond was made before bringing the ac¬ 
tion.®® 

§ 6. -Nature and Form of Remedy 

Suit to restore or compel reSxecutloin of a loet In¬ 
strument Is not one fbr relief against a wrong commit¬ 
ted by the defendant, but to enforce the plaintifPs right, 
and Is analogous to an action to quiet title. 

A suit in equity to compel the reexecution of 
a lost instrument is not one for relief against a 
wrong committed by defendant, but is one to en¬ 
force a right of plaintiff.®^ In its nature an ac¬ 
tion to restore a lost instrument is analogous to an 
action to quiet title.®® The difference, if any, be¬ 
tween the two actions apparently hes in the requi¬ 
site allegations of the pleadings.®® 

Where the procedure for establishing a lost in¬ 
strument is provided for by statute the statute must 
be followed;®® but where the instrument lost is not 


ation of lost deed, where such relief 
is necessary for protection of rights 
in respect of land granted, and will 
restore deed, although no other relief 
Is demanded, provided others' rights 
are not violated.—Ws^an v. Hage- 
znan, 148 K.S. 852, 818 Ill. 64 

74 Ga—Orr v. Dunn, 88 S.B. 669, 
145 Ga. 137. 

75. Mo.—^ThomM V. Scott, 119 S.W. 
1098, 221 Mo 271, motion denied 
113 S.W. 1093, 214 Mo. 430. 

74 NJ.—Wells V. Flitcraft, Ch„ 48 
A 6>59. 

77. Ark.—^Twerell v. Ashley County, 
208 SW. 585, 137 Ark. 200. 

78. Ark.—^Twerell v. Ashley County, 
supra. 

79. Cal —^Brown v. Anderson-Cotton- 
wood Irr. Dlst., 190 P. 797, 183 Cal. 
1 ' 86 . 

Demand for payment and notice of 
dishonor of hill or note as excused 
by its loss or destruction see Bills 
and Notes 5 41*3. 

Sa Cal.—Brown v. Anderson-Cotton- 
wood Irr. Dist., supra 
81. Cai.—Conlin v. Ryan, 47 Cal. 71. 

88. Idaho.—-Sudler, Wegener & Co. 
V. Hillsdale Irr. Dlst, 128 P.2d 
•420, 63 Idaho 546. 


NegotLahle Instrunentg 

(1) Generally equity requires In¬ 
demnity before establishing a lost 
negotiable instrument—Matter of Bl- 
lard, 114 NTS. 827, 62 Misc. 874, 1 
N.TCiv.Proc,N.S, 4«. 

(2) But it is otherwise where it 
appears with certainty that no loss 
can result.—^Matter of Bllard, supra. 

(3) Delivery of duplicates for lost 
nonnegotiable instruments will ordi¬ 
narily be directed without requiring 
indemnity agreement —^Harvey v. 
Guaranty Trust Co. of New Tork, 
236 N.T.S. 37, 184 Misc. 417. 

(4) A lost bond was, under the 
circumstances, held not a negotiable 
instrument within the rule.—^Bain- 
bndge Farm Co. v. Bower, 21 S.B.2d 
224, 194 Ga. 304. 

Xnstroment lost aocordlng to foreign 
law 

The supreme court will grant ex 
parte application by German refugee, 
denied possession of mortgage cer¬ 
tificate under German law as condi¬ 
tion to leaving Germany, for order 
dispensing with production of cer^ 
tifioate and directing Issuance of 
new certificate to him, only on his 
furnishing security adequate to se¬ 
cure mortgage trustees in payments! 
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to him if third person's paramount 
right to money paid on certificate is 
eventually established.—^In re Law¬ 
yers Mortgage Co., Mortgage No. 19,- 
412, 18 N.T.S.2d 335, 173 Misc. 676. 

83. Idaho—^Sudler, Wegener & Co. 
V. Hillsdale Irr. DisJ., 123 P.2d 
420, 63 Idaho 546. 

84 La—State v. New Orleans & C. 
R Co. 25 So. 465, 51 LaAnn. 909. 

85. N.T.—Zander v. New Tork Se¬ 
curity & Trust Co., 78 N.T.S. 900, 
39 Misc. 98, affirmed 81 NT.S. 1151, 

I 81 AppDiv. 635, affirmed 70 N,B 
449, 1718 N.T. 208, 102 Am.S.R. 492. 

N C.—Hendon v. North Carolina 
R Co., 37 SB. 155, 127 N.C. 110. 

87. Cal.—Brown v. Anderson-Cot- 
tonwood Irr. Dist, 190 P. 797, 183 
Cal. 186 

88. Mont.—^Nicholson v, Nicholson, 
216 P 328, 67 Mont. 517, 5‘21, 81 
AL.R. 548. 

89. Mont.—Nicholson v. Nicholson, 
supra 

38 C J. p <2i62 note 76. 

90. Pa.—Petition of Jenkintown 
Bank & Trust Co., 48 Pa Dist ft 
Co. 522, 59 Montg.Co. 322. 
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within the scope of a statute authorizing a proceed¬ 
ing for its restoration the remedy lies in the gen¬ 
eral powers of a court of equity.^i 

Proceeding hy ^notion. Under statutes so provid¬ 
ing, copies of lost papers belonging to or pertain¬ 
ing to a suit pending in court may be established 
instanter by motion,9^ and, as considered infra § 10, 
it is not essential that a formal rule nisi should is¬ 
sue or that the opposite party should be served 
with notice of the proceeding. 

§ 7. -Time to Sue; Limitations and 

Laches 

An action to establish a lost instrument may be 
brought immediately after the loss of the instrument. 
Authorities are divided as to whether such action Is 
subject to a plea of lachee. 

An action to establish a lost instrument may be 
brought immediately after the loss of the instru- 
ment.®3 Thus a vendee of land who has resold it 
by warranty deed and delivered possession may 
bring an action in equity to compel a reconveyance 
when the first deed has been lost, without waiting 
until the grantor asserts his claim®^ or until sued 
on his covenant of warranty.®® Under a statute 
permitting the proving of the contents of a lost in¬ 
strument, it has been held that a suit may be 
brought to establish a lost negotiable instrument, 
and to prove plaintiff’s ownership thereof, before 
the maturity of the instrument.®® 

Statutes of limitation have been held not to be 
applicable to actions to establish a lost instrument, 
as considered in Limitations of Actions § 97. Like¬ 
wise it has been held that a suit brought to estab¬ 


lish a lost instrument will not be subject to the plea 
of laches,®^ although there is also authority to the 
contrary.®® 

§ 8. -Defenses and Objections 

The availability of various matters, as defenses or 
grounds of objection In suits to establish a lost instru* 
ment, has been adjudicated. 

In actions to establish lost instruments the courts 
have refused to give effect to the defenses that the 
lost instrument was voidable®® or was made in pur¬ 
suance of a nonenforceable contract.^ Thus it has 
been held no defense that the instrument was ob¬ 
tained by misrepresentation or fraud,® or was giv¬ 
en in connection with a conspiracy to defraud a 
third person,® or, if no creditor is complaining, that 
the instrument was intended to defeat and delay 
creditors.^ Such defenses, it has been held, should 
be interposed in a suit on the reestablished instru¬ 
ment.® 

However, it has been held or stated in some cases 
that equity will not establish an instrument where 
it is void because of champerty or fraud, or be¬ 
cause of some rule of law or public policy,® or 
where its establishment will aid plaintiff in complet¬ 
ing his own fraud or relieve him from the conse¬ 
quences thereof.*^ Also it has been held that an 
instrument given for an illegal consideration will 
not be established.® 

It has been held a valid objection to compelling 
the re^ecution of a quitclaim deed that it was 
made by one who was under no obligation to exe¬ 
cute it and who asserts no adverse title;® and in 


FvooeeOliiffB to satisfy a lost saoirt- 
gasre 

The proper practice In proceedlngrs 
to satisfy a lost mortgage, under 
statute so providing. Is to present to 
the court a certification of the re¬ 
corder of deeds to the effect that he 
has examined the record of the mort¬ 
gage and finds no assignments noted 
on the margin thereof except those 
vesting title In petitioner, except 
that If the mortgage was recorded 
prior to 1877 he should certify as 
to a general search for asslgrnments 
prior to that date; a certificate hy 
an attorney or title company Is not 
sufficient, but neither should the re¬ 
corder be required to certify as to 
a general search for assignments 
subsequent to 1877, since it must be 
presumed that the requirement that 
the existence of such assignments 
be noted on the margin of the record 
of the mortgage has been compiled 
with.—^Petition of Jenklntown Bank 
ds Trust Co., supra. I 


91. Cal.—Atkins Corporation v. 
Toumy, 57 P.2d 480, 6 Cal.2d 206. 

Statute as to corporate stock held 
inapplicable 

Cal.—Atkins Corporation v. Toumy, 
supra. 

92. O-a.—Southern Fertilizer & 
Chemical Co. v. Kirby, 184 S.B. 
868, 52 Ga.App. 6i88. 

93. Ala.—Owen v. Paul, 16 Ala. 130. 
9^ Ala.—Owen v- Paul, supra. 

95. Ala.—Owen v. Paul, supra, 

96. La,—State ex rel. Lowentritt v. 
New Orleans Public Service, 111 
So. 503, 163 La, 78 

97. Ala—^Baxley v. Jackson, 113 So. 
600, 216 Ala, 411. 

88 C.J. p 253 note 86. 

98. Tex—Shepard v. Cummings, 44 
Tex. 602. 

3*8 C.J. p 253 note 87. 

99. Cal.—Shores v. Withers, 187 P. 
7, 166 Cal. 403. 

Qa.—Venable v. Bom, 40 Ga. 74. 
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1. Minn.—Towle v. Sherer, 73 N.W. 
180, 70 Minn 312. 

8. Fla.—Suwannee County v. Co¬ 
lumbia County, 18 Fla. 78. 

3. Mich.—Rose v. Asam, 216 N.W. 
400, 240 Mich. 151. 

4. Mo.—^Thomas v. Scott, 119 S.W. 
1098, 221 Mo 271. 

5. Fla—^Suwannee County v. Co¬ 
lumbia County, 18 Fla. 78—Pres¬ 
cott V. Johnson, 8 Fla« 391. 

6i Tenn —^Montgomery v. Kerr, 6 
Coldw. 199, 98 Am.B. 450. 
Instrument void on Its face see su¬ 
pra 9 4. 

7. Va.—Chapman v. Chapman, 4 
Call 480, 8 Va. 430. 

36 aJ. p 253 note 94. 

8. Tenn.—King v. Pillow; 16 S.W. 
469, 90 Tenn 287. 

38 C.J. p ‘253 note 95. 

9. N-.T.—Dull V. Rohr, 85 N.T.e. 
523, 18 Mlsc 630. 
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some,^^ but not other^^i cases a valid objection to 
compelling the execution of a new deed has also 
been found in the fact that the original deed was 
lost while in possession of the grantee. However, 
an objection to decreeing the reexecution of a lost 
deed that since its execution a sheriff has levied 
on the land and sold it to defendant to whom a 
sheriff’s deed has not yet been delivered has been 
rejected.!* 

Nondelivery. Some courts have refused to es^ 
tablish a deed which was never delivered,!* but 
other courts have held that nondelivery is not a 
valid objection to reestablishment!^ Also some 
courts have given consideration to the defense that 
a lost deed was never acc^ted.!* 

Instrtment not yet mature. It is not an objection 
to the establishment of a lost instrument that it 
will not mature for many years and that in the 
meantime sureties on an indemnity bond may be¬ 
come insolvent or die.!* 

Relief by suit on instrument. It has been held 
that, where the lost instrument can be sued on, the 
execution of a new one will not be decreed.!^ 

Negligence. The defense of negligence in losix^ 
the instrument is not material except with refer- . 
ence to costs.!* 


I § 9 . -Jurisdiction 

a. In equity 

b. At law; special tribunals 

a. In Equity 

(1) In general 

(2) Extent of jurisdiction and relief 
(1) In General 

Court* of equity have Jurledletlon to establish In¬ 
struments which have been lost or destroyed, at least 
in the absence of an adequate remedy at law. 

Courts of equity have jurisdiction to establish in¬ 
struments which have been lost!* or destroyed,** 
especially in cases of fraud, destruction, or con¬ 
cealment by defendant,*! and in cases of negotiable 
instruments lost before maturity.** Courts of eq¬ 
uity are not deprived of sudh jurisdiction hy rea¬ 
son of the fact that courts of law have assumed, or 
by statute have been given, the same jurisdiction,** 
or by statutes which provide for special proce^- 
ings for the same purpose,** at least in the absence 
of an intention that sudbi statutory proceedings be 
exclusive,** or hy the fact that a court of law may 
afford relief by admitting parol evidence of the con¬ 
tents of the lost instrument** A statute giving ju¬ 
risdiction to a court of equity over proceedings to 
quiet title does not necessarily restrict its former 
jurisdiction to restore lost deeds.*^ 


la 3Cnd.—Hoddy v. Hoard. S Ind. 

474, 64 AdlD. 466. 

88 CJ. p 268 note 1. 

11. E:y.r—LousviUe ft H. R. Go. v. 
Iistcher County Goal & Improve¬ 
ment Co., 243 S.W. 46. 196 Ky. 297. 
18. Cal—Cummings v. Coe, 10 Cal. 
629. 

38 C.J. p 263 note 8. 

18. Mont—Jacobson v. Roman, 188 
P. 188, 67 Mont 299. 

14. Fla—Suwannee County v. Co¬ 
lumbia County, 18 Fla. 78. 

15. U.S.^M3Ldklff V. Colton, WVa., 
26l2 F. 420, 164 G.CJL 844. 

88 aj. p 268 note 98. 

18. Md.—Chesapeake ft Ohio Canal 
Co. V. Blair, 45 Md. 102. 

17. La—Mayor v. Caldwell, 14 La. 
499. 

N'T—Franeeschl v. Marino, 8 Rdw. 

686 . 

la CaL—Conlln v. Ryan, 47 Cal. 71. 
Costa see Inte 6 16. 

19. Ala.—Oozpa 0 JUas oited In 
Cade V. Walker. 108 So. 694, 695, 
214 Ala. 676. 

Fla.—State ex rel. Broward v. Ed¬ 
munds, 168 So. 650, 114 Fla. 443 
Idaho.—Ooxpna Jhna oited in Sudler, 
Wegener ft Co. v. Hillsdale Irr 
Dist. 128 P.2d 420, 422, 63 Idaho 
646. 


HI.—Wyman v. Hageman, 148 NJD. 
862, 818 HL 64. 

N.J.—Farber v. Plainfield Trust Ga, 
41 A.2d 26, 186 N.J.Bq. 183. 

88 G.J. p 268 note 7—21 GJ. p 86 
note 7. 

'When the loss or destruction of 
an Instrument miunously affects 
the property rights of the owner, a 
court of equity has luriadlctlon to 
declare the xestoration of the lost 
instrument”—^Fidelity ft Deposit Co, 
of Maryland v State, 267 H.W. 465, 
466, 63 S.D. 2612. 

sa Idaho —Ctozpus Juis oited in 
Sudler, Wegener ft Go v. Hillsdale 
Irr Dist, 123 P.Sd 420, 422, 68 
Idaho 646. 

S D.—^Fidelity ft Deposit Co. of Mary¬ 
land V. State, 257 N.W. 466, 68 
S.D. 262 

88 CJ. p 264 note 8—21 CJ. p 86 
note 7. 

SI. N.J.—^Motley v. Darling, 98 A. 

884, 86 NJEa. 185. 

88 C.J. p 264 note 9 

82. 6.D.—^Fidelity ft Deposit Co. of 
Maryland v. State, 657 H.W. 466, 
63 SD. 262. 

83. TT.S.—Prescott v. WilUamsport 
ft N. R R. Co., aC.Pa., 169 F. 
244. 

83 C.J p 264 note 11. 
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84L Idaho.-Kknpiis OtuelB sited m 
Sudtor, Wegener ft Co. v. 

Irr. Dist, 128 P.2d 420, 422, 68 
Idaho 646. 

S.D.—42oipiui juris sited la Fidelity 
ft Deposit Co. of Maryland v. 
State, 267 M.W. 466, 467, 68 S.D. 
252. 

88 G.J. p 254 note 12. 

8& Idahor— OoTpus OfUxIs oited la 
Sudler, Wegener ft Co^ v. Hills¬ 
dale IZT. Diet, 128 P.2d 420, 422, 
68 Idaho 646. 

SD—Corpus jDzIs sited la Fidelity 
ft Deposit Co. of Maryland v. 
State, 267 N.W. 466, 467, 68 S.D. 
262. 

38 C.J. p 264 note 18. 

Statute heM aot so intended 
Statute providing for Issuance of 
duplicate state bonds was held not 
Intended to deprive courts of equity 
of Jurisdiction to restore lost instru¬ 
ments, so that assignee of rural 
credit bond stolen before maturity 
could maintain action to require the 
state to issue a duplicate bond.—^Fi¬ 
delity ft Deposit Co. of Maryland v. 
State, 267 N.W. 465, 68 S.D 262. 

86. Ky ,—^Mullens v. McCoy, 186 S. 
W. 187, 170 Ky. 647. 

88 CJ. p 264 note 14. 

87. Mioh.—Blackford v. Olmstead, 
104 N.W. 47, 140 Mich. 688. 

Nev.r—Low V. Staples, 2 Nev. 809. 
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Basis of jurisdiction. The mere loss or destruc¬ 
tion of an instrument has been said to be insufficient 
to give jurisdiction to equity 8 there must be an 
absence of an adequate remedy at law,^^ which com¬ 
plainant may prove by showing that the loss ob¬ 
structs his rights at law or exposes him to undue 
perils in the future.30 Thus the loss of a deed to 
land before registration entitles a party in posses¬ 
sion to establish it in equity,at least if bona fide 
purchasers or judgment creditors of the grantor 
might acquire superior title and this is true 
whether or not the loss occurred while the deed was 
in possession of the grantee.^^ Moreover, the rule 
has been held applicable whether the grantee out 
of possession is®^ or is not^s entitled to the present 
possession of the land. For the reason that there 
is no remedy at law, a person having only an estate 
in remainder or an equity in land, or a right to 
call for the title, is entitled to equitable relief.®® 
In order to entitle plaintiff to relief in equity it is 
not necessary to show that the instrument was lost 
or destroyed in any particular manner and, at 
least in the case of the grantee of a lost deed to 
land, it is not necessary to demand other relief.®® 

Origin of equity jurisdiction. Originally equity 
jurisdiction was assumed because the common-law 
courts furnished no redress in such a case, as they 
required, in a declaration on a bond, profert of the 
bond, and no excuse in the declaration was regard¬ 
ed as sufficient to dispense with such profert.®® In 
those circumstances equity assumed jurisdiction®® 

as. Fla.—GrUfin v. Fries, 2 So. 266, 

23 Fla. 173, 176, 11 Am.S.R. 361. 

38 C.J. p 254 note 16. 

29. N.J.—Bine Mfgr. Co. V. Fabian, 

195 A. 623, 122 NJ-Eq. 564. 

Kegal remedy held not adeanate 
In suit to establish lost release 
executed by defendant, defendant’s 
motion to dismiss bill on srround 
that remedy at law was adeauate 
would be denied, since adequacy of 
remedy was dependent on defend¬ 
ant’s prosecutlnff action to Judgment. 

—^Ehngr Mfgr. Co. v. Fabian, supra. 

80. U.S.—Midkiff v. Colton, W.Va., 

252 F. 420, 164 C.C.A. 344w 
38 C.J. p 254 note 18. 

31. Ala.—Cade v. Walker, 108 So. 

594, 214 Ala. 675. 

38 C.J. p 254 note 19. ^ 

32. Ala.—Cade v. Walker, supra. 

88. Ala.—Corpus Juris dted ' in 

Cade V. Walker, 108 So. 594, 69<5, 

214 AJa. 675. 

Mont.—Jacobson v. Roman, 188 P. 

138, 57 Mont. 299. 

84. Nev.—^Low V. Staples, 8 Nev. 

209. 

88 aj. p 254 note 21. 


and permitted the obligee either to establish the in¬ 
strument and bring an action at law on it®^ or to 
seek a recovery in the court of equity itself of the 
amount due on the instrument,®® equity adopting 
certain rules as to indemnity, as discussed infra § 
21, When this rule of the common law was after¬ 
ward changed, and the law courts assumed jurisdic¬ 
tion of such suits, equity nevertheless retained ju¬ 
risdiction because its relief was more adequate by 
reason of the administration of the rules so es¬ 
tablished.®® 

(2) Extent of Jurisdiction and Relief 

Where a court of equity has assumed Jurisdiction 
In a suit Involving a lost instrument It will retain ju¬ 
risdiction, adjudicate all the issues In the ease, and af¬ 
ford such further relief as may be necessary to give a 
complete remedy. 

Where a court of equity has assumed jurisdic¬ 
tion because an instrument has been lost, it will re¬ 
tain jurisdiction and adjudicate all the issues in the 
case,®® and afford such further relief as may be 
necessary to give a complete remedy.®® Thus the 
court may establish the possession of the person 
who claims title under a lost deed,®® or his title and 
right of possession®^ and right to accrued rents,®® 
or enter an order divesting the title of the grantor 
and his heirs and vesting it in the grantee and his 
heirs,®® or it may enjoin an action at law on bdialf 
of a defendant therein and establish his lost deed.®® 
The court may enforce the exercise of a power of 
appointment given in a paper alleged to have been 
destroyed by defendant.®^ 

42. Ky.—^Foster ▼. Williams, 8 B- 
Mon 197. 

43. NJ.—King Mfg. Co. v. Fabian, 
195 A. 623, 122 IST.J.Eq. 654. 

38 C.J. p 255 note 82—^21 C.J. p 86 
note 9 

44. W.Va.—Hines v. Halleary, 107 & 
B 300, 88 W.Va. 616. 

38 C.J. p 2515 note 84. 

45. Idaho.—Cozpns Jiuis died In. 
Sudler, Wegener & Co. ▼ Hills¬ 
dale Irr. Dist., 123 P.2d 420, 42|2, 
63 Idaho 546. 

318 C.J. p 255 note 35. 

48. Tex.—^Patrick v. Badger, dv. 
App., 41 S.W. 538 

38 C.J. p 255 note 36. 

47. N.Y. —^Hershey t. Robson, 121 
N.T.S. 167 

48- N.Y. —Hershey v. Robson, supra. 

49. Ky.—^Mullens v. McCoy, 186 S. 
W. 137, 170 Ky 647. 

38 C.J. P 255 note 39. 

sa Ky.—Mullens v. McCoy, 186 8. 

W. 137, 170 Ky. 647. 

38 a J. P 2*55 note 41. 

51. N.C.—Ricks T. Wilson, 65 6.B. 
614, 151 N.C. 46. 


35. Ala.—Cozpns Jnxls dted In 
Cade V Walker, 108 So. 594, 595, 

214 Ala. 675. 

Va.—Cartright v Cartright, 74 S.B. 
655, 70 W.Va. 507. Ann.Cas.l914A 
678. 

36. Tenn.—^Anderson v. Akard, 15 
Lea 182 

W.Va.—Cartright ▼. Cartright, 74 S. 
B. 665, 70 W.Va. 507, Ann.CaB. 
1914A 578. 

37. Cal.—^Brown ▼. Anderson-Cot- 
tonwood Irr. Dist., 190 P. 797, 183 
Cal. 186. 

38. W.Va.—Cartright v. Cartright, 
74 S.B. 666, 70 W.Va. 607. Ann.Cas. 
1914A 678. 

88 C.J. p 255 note 25. 

39. NJ.—King Mfg. Co. v. Fabian, 
195 A. 623, 122 NJBq. 564. 

W.Va.—Lyttle v. Cozad, 21 WVa. 
188. 

40. Idaho—Cozpns Jnzls dted In 
Sudler, Wegener & Co. v. Hills¬ 
dale Irr Dist., 123 P.2d 420, 422, 
63 Idaho 646. 

38 C.J. p 255 note 27. 

41. E^y.—^Foster t. WUliams, 5 B. 
Mon. 197. 


809 



LOST INSTRUMENTS 


54 C.J.S. 


Jurisdiction acquired on other grounds. Like¬ 
wise where equity has acquired jurisdiction on oth¬ 
er grounds, it will set up a lost instrument where its 
reestablishment is necessary to afford complete re- 

lief.®2 

ReexecuHon of instrument. A court of equity 
may decree a re&cecution of an instrument which 
it establishes®* in a proper case,®^ or may appoint 
a commissioner to execute the deed®® even though 
the instrument was lost by the gross negligence of 
the grantee,®® or may require such reexecution from 
the heir of a grantor,®*^ or, having jurisdiction of 
the person, may decree the reexecution of a lost 
deed of lands lying in another state.®® In the case 
of a lost bond the court may order the issuance of 
a certificate of indebtedness rather than a reexecu¬ 
tion of the bond.®® 

Payment of money. In order to administer a 
complete remedy equity will decree the payment 
of moneys due on instruments which it establishes®® 
even though a like jurisdiction has been conferred 
by statute on courts of law.®i 

Removal of cloud. Where a person's chain of ti¬ 
tle is incomplete because of the loss of a deed, he 
has a complete remedy in equity in the right to bring 
an action to establish the lost deed and remove doud 
from title, and he is not obliged to resort to a court 
of law.®® 

The subsequent production of a lost obligation will 
not operate to defeat the equity jurisdiction when 


once properly assumed.®* 

Declaring instrument void. Where the court has 
no power to declare the instrument void as to third 
persons, it should not be declared void as between 
plaintiff and defendant.®^ 

b. At Law; Special Tribunals 

Under same statutes courts of law or special tri¬ 
bunals have Jurisdiction to establish lost Instruments. 

Under some statutes courts of law have jurisdic¬ 
tion to establish certain lost instruments,®® and such 
statutory jurisdiction should be exercised according 
to judicial usages and established legal rules.®® 
Apart from statute, the jurisdiction of courts of law 
to establish lost instruments has long been exer¬ 
cised, in effect, in actions to recover money due 
thereunder, as discussed infra § 19. 

Special tribunals. Under some statutes certain 
special tribunals have jurisdiction to establish lost 
instruments.®^ 

§ 10. -Parties and Process or Notice 

All persons Interested should be made parties to, 
and should be given notice of, a proceeding to estab¬ 
lish a lost Instrument. 

In a suit to establish a lost instrument all per¬ 
sons interested in the relief prayed for in the bill 
should be made parties.®® Where the grantor of a 
lost deed is dead, an action to establish it lies against 
his administrator.®® 


52. Va.—Steinman y. CUnchfleld 

Goal Corp., 93 S.£I. 684, 121 Va. 
611, 

53. Ky.—^Louisville & N. R. Co. v. 
Letcher County Coal & Improve¬ 
ment Co.. 248 S.W. 45. 195 Ey. 297. 

38 C.J. p 25'6 note 46. 

RedseoutloiL of deeds 
Bguity has Jurisdiction to estab¬ 
lish lost deeds and require grantors 
therein to execute new deeds in their 
stead.—Cade v. Walker. 108 So. 594. 
214 Ala. 675. 

64i Cal—^Atkins Corporation v. 

Toumy, 57 P2d 480, 6 Cal.i2d 206 
Petermlaing factors 
In proper case, where a document 
has been lost, equity court may re¬ 
quire pnysical reexecutlon of docu¬ 
ment on such terms as may be fair 
to both parties; but, where owner 
of lost document will be fully pro¬ 
tected by simple judicial decree de¬ 
claring contents of lost document, 
equity court will not grant relief 
beyond that necessary.—Atkins Cor¬ 
poration Y. Toumy, supra 

55. W.Va.—Cartright v. Cartrlght, 


74 SB. 655. 70 WVa. 607, Ann 
Cas.l914A 678. 

38 C.J. p 256 note 47. 

56. Cal.—Conlin y. Ryan, 47 Cal. 71. 

57. Ill.—Hudson y. Hudson, 122 N. 
B. 497, 287 Ill 286. 

58;. Ky.—Mullens y. McCoy, 186 S. 

W. 137, 170 Ky. 647. 

Tenn.—^King y. Pillow, 16 S.W 469, 
90 Tenn 287. 

59. Md.—Chesapeake & Ohio Canal 
Co. Y. Blair, 45 Md. 102 

N.T.—Switzerland Gen. Ins. Co. y. 
New Tork Cent. & H. R R Co., 
136 N.TS 726. 152 App Div 70. 

60. Va—^ICabler Y. Spencer, 77 S B. 
604, 114 Va 589. 

38 C J. p 256 note 44. 

61. Va.—Kabler y Spencer, supra. 

62. Ky.—Mullens y. McCoy, 186 S. 
W. 137, 170 Ky. 647. 

38 C J. p 256 note 52. 

63. WVa—Clark v. Nickell, 79 S. 
B. 1020, 73 WVa. 69, AnnCas 
1917A 1286—^Lyttle v. Cozad, 21 W. 
Va. 183. 

64. Cal —^Brown y. Anderson-Cot- 
tonwood Irr. Dist, 190 P. 797, 183 
Cal 186. 


65. Ga.—Paschal y. Turner, 42 S.B. 
1010, 116 Ga. 736 

38 C.J. p 256 note 65. 

66. Pa.—Good's Petition, 1 Pa.Dist 
569. 

67. Cal —^Brown v. Anderson-Cot- 
tonwood Irr. Dist, 190 P. 797, 188 
Cal. 186. 

38 C.J. p 256 note 57. 

68. Ill—^Krueding v. Chicago Dock 
& Canal Co., 120 N.B. 478, 2185 111. 

I 79. 

38 C.J. p 257 note 60. 

Adverse claimants 
In action brought for purpose of 
supplying lost master commission¬ 
er’s deed against heirs of owner 
whose lands were sold at Judicial 
sale, third persons claiming land ad¬ 
versely were held not necessary par¬ 
ties—Swift Coal & Timber Co. v. 
Cornett, 61 SW,2d 626, 249 Ky. 760. 

Ovantor or his representatives are 
necessary parties to bill to establish 
destroyed deed.—^Fleming v. Conklin, 
211 N.W, 638, 237 Mich. 243. 

69. Cal.—Wood v. Long. 186 P. 41,6, 
44 Cal.App. 185. 
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Process and notice. AH persons in interest should 
be given notice of an action or proceeding to es¬ 
tablish a lost instrument,70 particularly where no¬ 
tice is expressly required by statute 7i However, 
under statutes so providing, copies of lost papers 
belonging to or pertaining to a suit pending in 
court may be established by motion, as discussed su¬ 
pra § 6, and it is not indispensably essential to the 
validity of an order of court establishing lost pa¬ 
pers that a formal rule nisi should issue or that the 
opposite party should be served with notice of the 

proceeding.72 


§ 11. — Pleading in General 

In an action to establish a lost Instrument, the com¬ 
plaint must show a cause of action in the plaintiff and 
a right to relief. 

It has been held that all that is necessary to give 
equity jurisdiction in an action to establish a lost 
instrument is that the complaint show a cause of 
action in plaintiff and a right to relief.73 The com¬ 
plaint should state the names of all persons inter¬ 
ested,74 their interests,75 and their residences, if 
known,76 and if unknown the fact of their being 
S0.77 Under certain statutes plaintiff in an action 
to establish a lost deed must allege possession of 
the property.78 
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The objection that the complaint does not show 
equity must be taken by demurrer,79 and if the de¬ 
murrer is not filed the objection is waived.®® 

Contents, delivery, and loss of instrument A bill 
to establish a lost deed must aver, at least in sub¬ 
stance, the contents of the instrument.®^ It must 
also show when and to whom the deed was de¬ 
livered,®® although the manner and form of deliv¬ 
ery of the instrument need not be alleged;®® it 
must show the consideration paid, and by whom ;®4 
and it must show the title or interest conveyed,®® 
although it need not give the identical description 
of the land as it was given in the lost deed.®® It 
has been indicated that in an equity suit to estab- 
hsh the existence of a lost instrument an averment 
of loss is necessary,®7 and it must show by whom 
it was lost®® At any rate, an admission in the com¬ 
plaint that plaintiffs will be unable to prove the 
making and loss of the alleged lost instrument is 
fatal to their case.®® 

Prior demand for reexecution. In some jurisdic¬ 
tions a bill seeking to reestablish a lost instrument 
should aver that previous to the commencement of 
the action plaintiff demanded the execution of a 
new deed and offered to pay the expenses thereof, 
which was refused by defendant;®® but in other 
jurisdictions such allegations are not required.®^ 


70. Ark.—^Bradway ▼. Thompson, 
214 S.W. <27, 189 Ark. 642. 

71. Pa.—Good’s Petition, 1 Pa.Dlst. 
569. 

38 O.J. p 267 note 62. 

72. Ga—Southern Fertilizer & 
Chemical Co. v. Eiirby, 184 S.B2. 
363, 52 GaApp. 68'8. 

73. Cal.—^Brown ▼. Anderson-Cot- 
tonwood Irr. Dist, 190 P. 797. 188 
Cal. 186 

88 C.J. p 357 note 64. 

FetltlOAs held 8iifflolaB.t 
Ga.—^Bainbridao Farm Co. v. Bower, 
21 S.E 2d 224, 194 Ga. 304. 

Ean.—Wakefield v. Sloop, 252 P. 901, 
122 Kan. 813. 

88 C.J. p 257 note 64 [c]. 

Alteznatiye prayer held BnflLcient 
Althougrh prayer In bill by mort- 
gagre against mortgagor to compel 
execution of deed In place of one 
which had been lost contained no 
equity, alternative prayer for relief 
to which mortgagee might be enti¬ 
tled was held sufficient to sustain 
bill against general demurrer.-^ade 
V. Walker, 108 So. 594. 214 Ala. 675. 
Petitions held insnadent 

(1) In general.—Juell v. Commis¬ 
sioner of Immigration and Naturali¬ 
sation, 1XC.N.Y., 87 F.Supp. 588, mod-< 


ified on other grounds, C.CA., 121 F. 
2d 7218. 

(2) Bill for restoration of lost 
deed from mortgagor to mortgagee, 
failing to show that mortgagee paid 
full value, was held not to state 
ground for such relief.—Cade v. 
Walker, 108 So. 594, 214 Ala. 675. 
7^ Pa.—Good’s Petition, 1 Pa.l>ist. 
669. 

38 C.J. p 257 note 66. 

Defendant’s name 
Action against commissioner of 
Immigration and naturalization to 
compel the Issuance of a new cer¬ 
tificate of citizenship could not be 
sustained where defendant was not 
named, and his residence was not 
set forth—Juell v. Commissioner of 
Immigration and Naturalization, D.C. 
N.Y., 87 F.Supp. 538, modified on oth¬ 
er grounds, C.C.A, 121 F.2d 728. 

75. Pa.—Good's Petition, 1 Pa-Dist. 
569. 

76. US—^Juell V. Commissioner of 
Immigration and Naturalization, 
D C.N Y., 37 F.Supp. 633, modified 
on other grounds, aCJL, 121 F.2d 
728. 

Pa—Good’s Petition, 1 Pa.Dist. 569. 
77- Pa.—Good's Petition, supra 
78. N.Y.—Cohen v. Sheindelman, 181 
N.Y.S. 931, 191 AppDiv. 917. 
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79. Minn.—^Lloyd v. Simons, 105 N. 
W. 902, 97 Minn. 315. 

80i Minn—^Lrloyd v. Simons, supra. 

81. Ala.—Smith v. Owenton-Fnsley 
Highlands Land Co., 122 So. 663, 
219 Ala. 4122. 

38 C.J. p 257 note 72. 

82. Ala.—Smith v. Owenton-Ensley 
Highlands Land Co., 122 So. 668, 
219 Ala. 422. 

83. Mo.—Stevens v. Fitzpatrick, 118 
S.W. 61, 218 Mo 708. 

84. Ala —Smith v. Owenton-Ensley 
Highlands Land Co, 122 So. 663, 
219 Ala. 422. 

85. Ala—Smith v. Owenton-Ensley 
Highlands Coal Co., supra 

86. Va—Cartright v. Carlrlght, 74 
S.B. 666. 70 W.Va. 607, AnmCas. 
1914A 678. 

87. Tex—Allen v. Rettig, Civ.App., 
177 S.W. 216. 

88 C.J. p 257 note 75. 

88. Ala—Smith V. Owenton-Ensley 
Highlands Coal Co., 122 So. 668, 
219 Ala 422. 

89. Va—^Matney v. Yates, 98 S.B. 
694, 121 Va. 506 

90. Ind—Clark v. Featherston, 82 
Ind. 142. 

91. Cal.—^Brown v. Anderson-Cot- 



§11 


LOST INSTRUMENTS 


64 aj.s. 


Joinder of causes of action. Where plaintiff may 
join several causes of action arising out of the same 
transaction, it is not a misjoinder to demand exe¬ 
cution of another deed as well as possession of the 
land.®* 

Prayer. A prayer for establishment of the in¬ 
strument has been held necessary.®* 

Judgment on the pleadings cannot be given where 
the answer denies that the instrument is lost or 
destroyed.®^ 

Issues, proof, and variance. There are three ele¬ 
ments of proof required in establishing a lost writ¬ 
ing: Its existence or execution; its loss; and its 
contents.®® Only matters within the issues raised 

the pleadings may be proved.®® In a proceeding 
to establish a copy of a lost deed, brought by an 
hdr of the grantee, allegations that intestate died 
in the county and there was no administration of 
her estate are not necessary in order to admit evi¬ 
dence thereof.®^ 

§ 12. -Affidavit of Loss 

The bill, petition, or eompleint must be verified or 
accompanied by an affidavit of Ices or deatruction of the 
Inetrument. 

Both in equity®® and under statute®® a bill, peti¬ 
tion, or complaint in an action to establish or restore 
a lost instrument must be verified or be accompanied 
by an affidavit of loss or destruction of the instru¬ 
ment in question. However, the failure to file an 
affidavit with the bill may be cured by admissions 
in defendant’s answer and it is too late, after 
convincing proof of the loss, to object that no affi¬ 
davit was filed with the bilL* 


I § 13. •— Evidence 

a. In general 

b. Presumptions 

c. Burden of proof 

d. Admissibility 

e. Weight and suffidenqy 

a. In General 

Rules of evidence ordinarily applied by courts of law 
and equity are operative In actions to establish lost in¬ 
struments. 

The rules of evidence ordinarily applied 1^ courts 
of law and equity are operative in actidns to es¬ 
tablish lost instruments.® 

b. Presumptions 

No presumption of the existence of a lost Instru¬ 
ment will be raised unless the facts warrant It, but 
when a lost instrument has been proved It will be pre¬ 
sumed to have been valid and sufficient. 

In accordance with the rules as to presumptions 
in civil cases generally, no presumption or inference 
as to the existence of a lost instrument will be raised 
in the absence of facts warranting such presump¬ 
tion or inference;^ and a conveyance will not be 
presumed from the mere fact of the payment of 
taxes by the subsequent grantees of the alleged 
grantor.® However, direct proof that a conveyance 
has been lost or destroyed may be aided by the pre¬ 
sumption arising from long, peaceable possession 
and repeated acts of ownership,® although during 
a time less than the period of limitations,^ provided 
the grantor of the property acquiesces in the gran- 


tonwood Irr. Dlst., 190 P. 797, 188 
Cal. 186. 

38 C J. p 257 note 78. 

92. K.C.—^McMillan v. Sdwaxds, 75 
N.a 81. 

93. Fla.—Griffin v. Fries, 2 So. 266, 
23 Fla. 173. 11 Am S.R. 351. 

94L N.Y.—Coben v. Sbeindelznan, 181 
N.T.S. 931, 191 APP.D1V. 917. 

95. Or.—Fenwortby v. Slooman, 125 
P. 278. 62 Or. 604. 

Compliance witb reqniredneiiSs of 
law 

In a suit to establish a lost deed, 
wbich relinquisbed tbe dower rlgrbt 
of the grantor's wife, proof of sub¬ 
stantial compliance witb the steps 
then provided by law to relinquish | 
a dower right must be offered.—Ow¬ 
en V. Paul, 16 Ala. 130. 

96. Qa.—Lioftin v. Carroll County 
Board of Education, (28 S.F.2d 872, 
70 Ga.App. 315, transferred, see 25 
8.XL2d 293, 195 Ga. 689. 


Proof as to title and from whom ob- 

In proceeding to establish copy of 
lost deed, where sole issue was 
whether the deed contained a reser¬ 
vation for benefit of defendant, it 
was prejudicial error to admit evi¬ 
dence that defendant never had title 
and that plaintiff obtained title from 
another.—^Loftin v. CarroU County 
Board of Education, supra. 

Admission, in answer 
In a suit to establish a lost deed 
and show that it was a mortgage, 
a note and evidence thereof is Inad¬ 
missible where the answer admitted 
execution of the deed and did not 
allege that it was a mortgage.— 
Watkins v. Watkins, 166 So. 577, 128 
Fla 267. 

97. G^a.—Orr v. Dunn, 88 S.B. 669, 
145 Ga. 187. 

98. Ky.—Webb V. Bowman, S J.J. 
Marsh. 70. 

Tenn.—^Parson v. Wilson, 2 Overt 
260. 
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99. Ga.—Banks v. Dixon, 24 Ga. 483. 
38 C.J. p 2(58 note 84. 

1. Ky.—Webb v. Bowman, 8 J.J. 
Marsh. 70. 

2m IlL—Bennett v. Waller, 23 Ill. 97. 
3. Mo.—Brooks v. Roberts, 220 S.W. 

11, 281 Mo. 551, 562. 

38 C.J. p 258 note 91. 

A U.S.—Superior Oil Co. v. BArsh, 
D 0.111., 39 FSupp. 467, affirmed, 
C.C.A, b26 F2d 572. 
presence of “deed" ta records 
No presumption or inference aris¬ 
es from the fact that a blank paper 
bearing the word “deed” was at one 
time among certain records of school 
directors who have no tltlb to prop¬ 
erty.—Superior Oil Co. V. Harsh, su¬ 
pra. 

5. Mo.—Brooks v, Roberts, 220 S.W. 
11, 281 Mo. 551. 

6. Mo.—^Brooks v. Roberts, supra. 
Okl.—Adkins v. Wnght 181 P. 688, 

87 OkL 771. 

7. OkL—Adkins r. Wright, supra. 
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tee’s possession and assertion of ownership.^ In 
determining the proper places in which diligent 
search must be made in order to establish the loss 
of a deed, the presumption exists that an alleged 
lost deed by which a grantor obtained title was in 
the possession of his grantee.® 

Sufficiency, validity, and contents. Where a lost 
deed is proved or admitted to have been executed, 
it will be presumed that it was sufficient to convey 
the land,i® and that all formalities necessary to 
make it effectual for that purpose,ii including the 
acknowledgment thereof by a married woman,i® 
were observed. Likewise, where an instrument at¬ 
tempting to create a trust was executed and deliv¬ 
ered, but has been destroyed, the presumption is 
that it was executed in the manner and form effica¬ 
cious to carry out the trust.l8 However, it will 
not be presumed that a lost deed contained express 
reservations of superior title or a vendor’s lien^^ 
or contained a waiver of homestead.^® 

Destruction of deed. At least where the evi¬ 
dence is vague and uncertain a presumption may 
be indulged against a party who has destroyed a 
deed,i® such as a presumption that the deed con¬ 
veyed the highest title it could convey,*17 but this 
presumption does not relieve plaintiff of the bur¬ 
den of proving the contents.^® Where it appears 
that a deed had’been intentionally destroyed an in¬ 
ference of a fraudulent intent or purpose arises ;i® 
and the party seeking to establish the deed has the 
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burden of proving facts to rebut the inference.®® 

Where an insurance policy is lost, renewals there¬ 
of are presumed to have been in the terms and on 
the conditions of the policy renewed.®^ 

c. Burden of Proof 

The burden of proof Is on the person seeking to es¬ 
tablish a lost instrument to prove Its former existence, 
execution, delivery, and loss. 

In accordance with the rules as to the burden of 
proof in dvil cases generally, the burden of proof 
is pn the person seeking to establish a lost instru¬ 
ment to prove its former existence,®® execution,®® 
delivery,®^ loss,®® and the making of a proper seardi 
therefor.®® The party seeking to establish a lost 
deed need not show that he was in actual posses¬ 
sion of the property thereunder.®^ In a grantee’s 
action to require the grantor to reexecute the deed 
of which the grantor had obtained possession and 
had destroyed, the grantor, claiming that there was 
a mutual mistake in the deed, and that it had been 
obtained by deceit and fraud, has the burden of 
proof on such issues.®® 

d. Admissibility 

Circumstantial and parol evidence la admissible to 
prove the execution, nature, and contents of a lost In¬ 
strument. 

Rules governing the admissibility of evidence in 
civil actions generally have been applied in actions 
to establish a lost instrument.®® Thus circumstan- 
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& Tex.—^Maateraon v. Harris Coun¬ 
ty Houston Ship Channel Nav. 
Dlst., Com.App., 16 S W.2d 1011, 67 
A.L 1 .R. 1324, rehearing denied 18 
S.W.2d 588, 67 A.L.R. 1324. 
Veoesaity that owner have notice 
In order for holding of property 
by one claiming title thereto under 
lost deed to ripen Into presumption 
that previous owner conveyed prop¬ 
erty to claimant, something must 
have brought his claim to such own¬ 
er’s notice, in absence of limitations 
and adverse possession under stat¬ 
utory provisions.—Smith v. Tasrlor, 
Tex.Civ.App, 197 S.W.2d 851. 

9. Tex —^Bibb v. Underwood, Civ. 
App., 88 S W.2d 3184. 

10. Tex—^Lott V. Van Zandt, Civ. 
App., 107 S.W.2d 761. 

38 C J. p 258 note 2. 

11. Tex—^Lott V. Van Zandt, supra. 
88 C J. p 268 note 8. 

Execution before witnesses 
Tex.—Mexican Gulf Oil Co. v. Com- 
pania Transcontinental De Petro- 
leo, S. A.. D.C.N.Y., 281 F. 148, af¬ 
firmed, C.C.A., Compania Transcon¬ 
tinental De Petroleo, S. A., v. Mex¬ 
ican Gulf OU Co.. 292 F. 846. 


la. Tex.—Laird v. Murray, Clv.App., 
Ill S.W. 780*. 

13. Ala.—^Tumlln v. Tumlln, 70 So. 
254, 196 Ala. 457. 

14. Tex.—^Lott V. Van Zandt, Civ. 
App, 107 S.W.2d 761—Laird v. 
Murray. Civ.App.. Ill S.W. 780. 

15. Ill—^Maeon v. Truitt, 100 NE. 
202. 257 Ill. 18. 

13. Ill,—Nofltz V. Nolftz. 124 N.B. 
838, 290 Ill. 86. 

17. HI.—Nofftz V. Nofftz, supra. 
18L IlL—Nolftz V. Nolftz, supra. 

19. Tex.—Massie v. Hutcheson, 
CouLApp., 270 S.W. 544. 

20. Tex.—^Massie v. Hutcheson, su¬ 
pra. 

21. Iowa.—Cummings v. Pennsylva¬ 
nia Fire Ins. Co., 134 N.W. 79, 153 
Iowa 579, 87 L.ILA.,N.S., 1169, Ann. 
Cas.l918E 235. 

22. Ala.—Plann v. Morris, 194 So. 
618, 239 Ala. 176. 

Ill—Stephens v. CoUlson, 161 N.E. 
6«, 830 Ill. 48. 

Tex.—Masterson v. Harris County 
Houston Ship Channel Nav. Dist., 
CoulApp.. 15 S.W.2d 1011, 67 A.L. 
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R. 13;24, rehearing denied 18 S.W. 
2d 588, 67 A.L.R 1324. 

38 C.J. p 268 note 92. 

23. La.—Clark v. Norred, 4 La App. 
894. 

38 C.J. p 258 note 98. 

24. NC.—^Barnes v. Aycock, 18 S.BL 
2d 611, 219 N.C. 360. 

38 C.J. p 258 note 94. 

25. N.J.—J. A. B. Holding Co. V. 
Nathan, 184 A. 829, 120 N.J.EQ. 
340. 

38 C.J. p 2>58 note 95. 

28. N.J.—^Maddock v. Connolly, 91 
A. 735, 82 N.J.EIQ. 683. 

38 C J. p 25i8 note 96. 

27. Tex.—^Boulware v. Eempner, 
Clv.App„ 36 S.W.2d 627. 

28. Va.—James v. McGuire, in 8. 
E. 136, 182 Va. 251. 

29. Tex.—^Masterson v. Harris 
County Houston Ship Channel Nav. 
Dist., Com-App.. 15 SW.2d 1011, 
67 A.L.R. 1324, rehearing denied 
18 S.W.2d 588, 67 A.L.R. 1824, 

Evidence held admissible 

(1) Recitation in description in 
deed to adjoining tract, executed 
eleven years after death of one of 
grantors of alleged lost deed, was 
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tial evidence is admissible to prove the executions® 
and natureSi of a lost instrument, especially where 
it is an ancient title paper,ss at least if there has 
been a showing that a proper, but futile, search 
was made for it in places where it would most likely 
be found.®® 

The admissibility of secondary evidence to prove 
facts, the primary evidence of which are written 
instruments satisfactorily shown to have been lost 
or destroyed, is treated in Evidence §§ 823-827. 

Parol evidence is admissible to prove the exe¬ 
cution®^ and contents®® of the instrument, provided 
the witness has seen and read the instrument, and 
is able to speak pointedly and clearly as to its tenor 
and contents.®® The testimony of a witness that 
the lost deed was read by the grantor and the wit¬ 
ness and that his brother, who was present, then 
said, "Now we know whose land it is," is compe- 
tent.®7 However, plaintiff in a suit to establish a 
lost deed has been held not to be a competent wit¬ 
ness against the heirs of the grantor to prove de¬ 
livery.®® Evidence of the contents of a lost or de¬ 
stroyed will of the grantor is admissible in an ac¬ 


tion to establish a lost deed;®® but evidence on be- 
! half of defendant of the statement of a person, un¬ 
der whom plaintiff did not claim, that he owned 
no interest in the property, is properly rejected;®® 
and under a statute providing that the execution of 
a written contract supersedes all oral negotiations 
which precede or accompany such execution it has 
been held that evidence of contemporaneous con¬ 
versations is not competent to establish the contents 
of a lost deed.®i 

e. Weight and Sufficiency 

Evidence of the former existence, executiorir deliv¬ 
ery, loss, and contents of a lost Instrument should be 
clear and convincing, although the rule Is*not applied 
with equal vigor In every case. 

In accordance with the general rule as to the de¬ 
gree of proof required to establish matters with 
respect to written instruments by parol or extrinsic 
evidence, considered in Evidence § 1023, it is gen¬ 
erally held that in actions to establish a lost instru¬ 
ment the evidence of the former existence, execu¬ 
tion, delivery, loss, and contents of the lost instru¬ 
ment should be clear and convincing,®® or even con- 


admissible to establish title throusrh 
presumption of deed; aJso evidence 
of assessment of taxes against plain¬ 
tiff's predecessor in title before 
death of former owners was admissi¬ 
ble as tending to establish lost deed 
to him.—Maslerson v Harris County 
Houston Ship Channel Nav. Dlst., 
supra. 

(2) In trespass to try title, based 
on missing deed alleged to have been 
executed to plaintiffs’ parents end 
placed in a trunk from which It was 
subsequently missing, Held notes cuid 
plat found in the trunk were admis¬ 
sible in corroboration of claim that 
missing deed had been placed In the 
trunk—Sparks v. Way, Tex.Clv.App., 
268 SW. 1043. 

Failnre to Inventory 
In trespass to try title, based on 
missing deed alleged to have been 
executed by plaintiffs’ grandparents 
to plaintiffs’ parents, who died when 
plaintiffs were minors, evidence of 
failure of plaintiffs’ guardian, in pro¬ 
bate proceedings, to inventory the 
land in controversy as the properly 
of plaintiffs was not admissible to 
establish plaintiffs’ nonownership of 
the land, especially where the grand¬ 
parents, In executing the deed, re¬ 
served the right to use and enjoy 
the land during their lifetime.— 
Sparks V. Way, supra. 

30. Tex.—^Houston Oil Co. v. Sud- 
duth, Civ.App., 171 S.W. 566. 

88 C.J. p 258 note 13. 

Acqulesoenoe of grantor in gran¬ 
tee’s claim, necessary to establish 


deed by presumption, may he shown 
by clroumstances.—^Masterson v. 
Harris County Houston Ship Chan¬ 
nel Nav. Dlst., Tex.Com.App., 15 S. 
W.M toil, 67 A.L.R. 1324, rehearing 
denied 18 S.W.;2d 538, 67 A.L.It. 1824 
SuxroiULdlaKg otrownstanoes 
In determining whether an alleg¬ 
ed lost deed was executed, the time 
the claiming parties had been in pos¬ 
session, the value of the land, wheth¬ 
er land had been held adversely to 
such claim, and all surrounding cir¬ 
cumstances should be considered.— 
Dillard V. Harden, 124 S.W 2d 10, 197 
Ark. 686—Farris v. Bell, 206 SW. 
66, 174 Ark. 689—38 C.J. p 2i58 note 
18 [a] (1). 

31. Tex—Simpson Bank v. Smith, 
114' S.W. 445, 52 Tex.Clv.App. 349. 

818 O.J. p 259 note 14. 

Identity of land claimed under lost 
deed may he shown by circumstan¬ 
tial evidence-^<A£a88ie v. Hutcheson, 
Tex Oiv.App, 296 S.W. 939. 

32. Tex.—Boulware v. Kempnor, 
Civ.App, 36 S.W.2d 6‘27. 

33. Tox.—Smith v. Taylor, OivApp, 
197 SW2d 851. 

34. Tex—J. M. Guffey Petroleum 
Co V. Hooka, 106 S.W. 000, 47 Tox. 
Cxv.App. 560. 

38 C.J. p 259 note 15. 

36. Ala—Piann v. Morris, 104 So. 
518, 239 Ala. 176. 

Ga.—Smith v. Board of Bducatlon of 
Floyd County, 149 S.EI. 136, 168 Ga. 
765. 

38 C J. p 259 note 16, 
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36. Ill.—Stephens v. Colllson, 161 N. 
B. 68, 330 111. 48. 

37. N.C.—Tuttle V. Balney, 4 S.B 

475, 98 N.C. 518, 515. 

38. Va.—Cartrighl v. Cartrlght, 74 
S.B. 655, 70 W.Va 607, Ann.Cas, 
1914A 5718. 

39. N a—Hicks V. Wilson, 70 S.E. 

476, 164 N.C, 282. 

40. N.C.—Jones v. Ballou, 62 S.B. 
254, 139 N.C. 526. 

41. S.D.—Bliss V. Waterbury, 145 N, 
W. 435, 33 S.D. 214. 

48. U.S.—Gin V. Colton, C.C.A.W. 
Va., 12 F.2d 531—Superior Oil Co. 

V. Harsh, D.aiH., 30 F.Supp. 467, 
aiXlrmod, O.C.A., 126 F.Sd 672. 

Ala.—Bates v. Bates, 24 So.2d 440, 
247 Ala. 337—Piann v. Morris, 194 
So. 518, 239 Ala. 176. 

Aris—Corpus Juris cited in Spllls- 
bury V. School Dlst. No. 10 of 
Maricopa <3ounLy, 288 F. 1027, 
1020, 37 Aria. 43. 

Ark.—Wren v. Green, 170 S.W.2d 461, 
207 Ark. 162—Henry v. Texas Oo., 
147 S.W.2d 742, 201 Ark. 0!)6— 
Dillard v. Harden, J'24 «.W.2<1 10, 
107 Ark. 586—Slaughter v. Comic 
Stave Co., 201 S.W. 60, 172 Ark. 
962. 

Cal.—Murray v. Guaranti'o Trust ^ 
Savings Bank, 248 P. 1039, 79 Cal. 
App. 60 

Ill.—Browning v. Browning, 46 N.m 
2d 101, 317 Ill.App. 372. 

Minn.—Butt ruff v. Hoblnson, 23 1 N. 

W. 414,181 Minn. 4B. 

N.J.—Farbor v. Plainfield Trust Co., 
41 A.2d 26, 136 N.J.Wq. 183—J, A. 
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elusive,or at least preponderating,although it 
need not be undispulcdL^^ Tn particular cases the 
evidence has been held under this rule to be siiiH- 
cient^® or insufficient^^ to warrant the establish¬ 
ment of a lost instrument 

The requirement of clear and convincing evi¬ 
dence applies with especial force when it is sought 
to establish a lost instrument as a muniineiit of ti- 


% 1 Z 

tie;®® and it also applies with especial force to 
the case of an alleged lost deed from a husband 
since deceased to his wife®® or from a deceased 
wife to a surviving husband.®® 

However, the principle that the evidence required 
to establish a lost instrument and its contents must 
be clear and convincing is not applied with equal 
vigor in every case.®i Thus there is no hard and 


B. IToMinff Co. V. Nathan, 184 A. 
839. 320 N.J.Ka. 840—OT. A. W 
Hoiama Co. V. Nathan, 170 A. 457. 
118 N.J.Mfl. 382, revorspd on other 
grounds 184 A. 829, ISO N.J.K< 1 . 
310. 

N.M.—Kell V. Wilson, 133 !\3d 705, 
47 N.M. 43, 148 A.UIl. 397. 

N.y.—City of Onolda v. lirako, 232 
N.Y.B, 34'8, 133 MIho. 382. 

Tex.—Corpus Juris quoted la Jonklns 
V* Puro Oil Co., Civ.Ai)p., 63 a 
W.3<1 497, 502. 

Wash.--fitmysor v. fimysor, 140 l*.2d 
969, 19 WaHh.3(l 42. 

WlH.—Pohnort v. lladlce, 207 N.W. 
284, 189 W(s. 203. 

38 O.J. p 389 noto 34—18 0.jr. p 437 
note 56. 

Bogreo of proof nml w«*ifrht and suf- 
flclrnry of ovid<«n<*o In o<iulty suits 
gi^norally soo Keulty | 479, 

"jLuy ovidfuos** vulo 
Thi* (lunikluni of ovldaiirn roquirod 
In thf» <totnhllshnu*n( of a lost papf*r, 
whirh is tho Imsis of a suit, takos 
tho oaso out of thi» "any ovidrwv 
rulo" to thf» extont that thorn must 
lio s<irtio oloar, oogisnt, and oouvliio- 
ing (tvldonno of tho o(»ntontH of tho 
instrukncqit hofciro Jury's vonllot is 
hlmllng on tho oourt.* ^driimmor v. 
Amnrlonn ttnitod IJfn Ins, tlo., 141 
B.W.3d not, 34 Tonn.App. tlO. 

43. IT.S.' Koporli»r oil <k», v, Tliinih, 

89 lo.Kupp. 467, atnrmod, O, 
(1 .Am l*'.C R2d 572. 

lows. I*'f»rroat v. Otis, 276 N,W. 

103, 224 town 68, 

"MDost coadusivs** 

Ark. hnnspton v. tlughos, 880 aW. 
374. 170 Ark, 273. 

44. Toic. Corpus Juris quotsd in 

Jonkimt V. IMiro oil <V., tllv.App., 

53 S.W.*ht 497, 502. 

38 <?..!. V ^*9 tioto 25. 

Bvtdottoc ra'stnir rosisouahlo pvo- 
suttiptiou 

TrliT »tf fnrf inoy tliul **\lnt«*n**c« <ir 
di‘i*d iiM»iu pri'fiuntitt Ion lloTiMif, 
wh*»ro olfilm of Its oi ri'ii 

d(*r<*d toon* roiiofOiMhly prt»hahti« froio 
otrc*uiitMlriiii*oi> tlifiti ciptiftoili* fditifo.' > 
Mnslorntiii v, I la mo CiMioiy Ihoititon 
Hhlp CloitinoJ N'liv. hfot,. ToK.t'toti. 
AUP., 16 toil, 67 A.UIt 

rchonrlOK. doltlod 18 H.\V.;U1 6M8, 67 
A.Ult. 1324 Hiiiltli V, Tfiyli*r. qv*. 
CIv.App., 197 M.W.Ofl 861 Miiosto V. 
Ilutolwoon, 'iVh.Clv.App., 296 H.\V. 
939. 


46. Ark—Dillard v. Harden, 1*24 S. 
W.2d 10, 197 Ark. 586. 

46. Oa—llonton v. Maddox, 16 S.B. 
2(1 141, 65 na.App. 640. 

Mioli.—Maurice v. Bchramm, 345 N. 

W 527, 360 Mich. 693. 

N..T—Konrny v. Ooff. 50 A.2d 843. 
139 N.J.Mq. 264—1. A. « Holding 
<\». V. Nathan, 184 A. 829, 120 K. 
J.Ka. 340. 

Okl.—tUayton v. Spenkman. 76 r.2d 
376, 182 Okl. 66—Atwood v. llayos, 
281 P. 259, 139 Okl. 95. 

T«*k, -Itoulwuro V. Kompnor, Civ. 

App., 36 «.W.2d 637. 

Ooutluuous possossiou 
Ono having ptkHsrsHlun of prop- 
(*rty continuously for nlmost thirty 
years vrns hold (*n(ltlrd to hnvt* iil- 
l(*g(*d lout d(*(>d r(*stor(*(l, und(*r rvl- 
I donee*.'- Karris v. Boll, 296 S.W. 56, 
174 Ark. 6H9. 

47. IT.K—Huporlor Oil Co. v. Harsh, 
D.C.ni., 39 K.Nupp. 467, nninnod, a 
(\A., 136 RSd 573. 

Ark,—Lnngiitun v. Ifuglics, 380 S.W. 
374, 170 Ark. S72. 

^l.'•^Ml(*ph(*lln V. tlolllsion, 161 N.B. 
08, 320 111. 48. 

N.Y,--fqiy of Oneida v. Drake, 333 
N.Y.K 848. 183 Mlso. 382. 

WnNh.‘ Hrnyscr v. Nmyser, 140 r.3d 
959, to Wash.2d 42. 
varUoulsj svldeues held lasuttoieat 

( 1 ) in suit nguinst father and 
daughlor to sstiihllsh a reconvey- 
nticf* hy daughter to father of realty 
(•mhrnml In vtioHgiigr glvi»n hy Di¬ 
ther to coniplainiitit after ei»«vi‘yaiiee 
to (illunliter, iMtiiipliilnant'a <*v|<U*n(*(i 
wiui Inaiiflleleiit to prove the exlat- 
eiiee of u (lei*d hy diiilghter to f.ilher, 
where 1*1 imphi ilia lit teatlth*d that l'a> 
flier had aialed tltnt he hiid aueh a 
(ie«*d, hut did not teallfy (hat he 
read I he deed when It waa iihown 
to hitn or hudieii at tli«* air,n)i(Uri*a. 

IMaini v, Morrln, 194 Ro. 518, 289 
Ala. 176. 

(2) A mother's attldavlt, lunde 
wh«*ii alie i»x**eiifi»(l dei«la eof»vi*ylng 
her (h*ei*aaed hunlNiud'ti land («i two 
of (hell* ruiita. that rdie owned liiiul. 
granlies* ieatiniony nii to thi*lr un* 
denilaiidltig that mother owned land 
under (le<«(l iitads hy huahnnd yearn 
before, fitul notary's utlldavlt that he 
took iieknowiedgiiMiit of sueh deed, 
whleh was not of rr(*ord and could 
not he round, did not cumatltute iiiif 
iifldiit (ivld(‘uc(i to warrant rridtini** 
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lion of lost deed, no that ninther'B 
deeds conveyed no title to land.— 
Bfltes V. Estes, 148 6.W.Sd 1075, 202 
Ark. 73. 

48. Ky.—Ooxpus Juris oltod iu 
Arrington v. SIxemoro, 43 B.W.2d 
699, 705, 241 Ky. 171. 

Tonn.—Ttoysdon v. Terry, 4 Tcnn. 
App. G38. 

Tex.—Ooxpus Jtixls quoted la Jenkins 
v. Pure on Co., Olv.App., 58 S-W. 
2d 497. 503. 

38 O.J. p 259 note 26. 

Bvtdouoe hold imsudloiout 

(1> Evidence that lost deed was 
loft with altorney, and elroumslano- 
CB thereof, In AhHen(*e of proof of 
ex(*(*utlon and delivery.—City of 
Oneida v. Drake, 233 N.7.S. 348, 123 
Mine. 383. 

(2) Other evhh'nee.—Arrington v, 
Rlsemore. 43 fl.W.2d 609, 241 Ky. 171, 
40. Ark.- Keimdy v. Ollkey, 96 S.W. 

959. 81 Ark. 147. 

38 ax p 289 note 37. 

Bvidonoo hold sUUoloat 
To sustain findings that deceased 
eX(*outed dei^ to wife, thot deed was 
lost, and that she wan owner of oer- 
taln prop(*rlIes eouveyecl tlierehy.-- 
Murray v. tluarantee Trual /&■ Hav¬ 
ings Bank. 348 V. 1039, 79 Ctil.App. 
69, 

60. Ark, -TCenndy v. Ollkey, 08 R.W, 
969, 81 Ark. 147. 

hlvidoao# held sufloieat 
Mich, toiler v. TifT.iiiy, 228 N.W. 698, 
249 Mich. 259. 

61. N.M. Kell V. Wllfjon, 133 P.2d 
70:», 47 N.M. 43, 148 A.I 1 .U. 397, 
The greater tho value of the in' 

niriuneni tls* inure cdMctunlvc nluinld 
he the proof of Ha e^hitence and ocm- 
tent.a. Kell V. WihKin, supra, 

The xeuoteSLOSs of tthe alleged 
trausaotiou niunt neci>t rarity arr**e( 
the chameter of lli^e proof required, 
.lonca V. Kirk. 194 H.W. 44, 275 Mo. 
ION, 4I4> >38 <*.X p 259 pots .7.7, 
BstahUshnicine of odvexse holdtug 
VVhi*fi (ho (*vldcMee with reapeot 
te a deed Is not oifered for fin* piir- 
poMA of tf*alehliahlng a tltti* tiy deed, 
hut merely for the pnrpoae of show¬ 
ing that the origiitai poNriemlon was 
adversfi and not pcrmlsnlvc*, a nm(*h 
sniatl(*r degres of proof will oslah- 
llsh the neecfisary faeh- Rplllshury 
V. Rchool Dint. No. 39 of ftlaricopa 
(Iguuiy, m X». i987, 87 Aria 43. 
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fast rule concerning the exact quantum of proof 
necessary to establish a lost deed,®2 and the distinc¬ 
tion must be observed between cases in which some 
presumptions arise in favor of the conveyance, and 
those in which strict proof is required.®^ The rule 
as to the certainty required in the proof by parol 
of lost or destroyed instruments must be considered 
in connection with the maxim that everything will 
be presumed against the despoiler.®^ It has been 
held that circumstances casting doubt on the former 
existence, loss, and contents of an instrument al¬ 
leged to have been lost will prevail over slight, di¬ 
rect oral evidence, aided by corroborative facts.®® 

A plurality of witnesses is not required and, unless 
otherwise provided by statute, the evidence of a 
single witness may be sufiScient.®® 

Execution and delivery. Evidence as to the exe¬ 
cution of a lost instrument must show the manner 
of execution, and a mere statement that such a deed 
was made is not sufficient proof of its existence or 
execution.®*^ Delivery of the instrument may be 
established by proof of the grantor’s declarations 
and admissions.®® Where the instrument was ex¬ 
ecuted by several parties, it is not enough to prove 
the signatures of some of them.®® In particular 
cases the evidence of execution and delivery of the 
instrument has been held to be sufficient®® or in- 
sufficient.®!- 
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Loss. The degree of proof of loss depends on 
the circumstances of the particular case;®® and the 
rule as to certainty should be so applied as to pro¬ 
mote the ends of justice and carefully guard against 
fraud and imposition.®® Thus where the former 
existence and contents of an alleged lost paper have 
been clearly proved, and there is no suggestion that 
the person seeking to establish it could have any 
motive in alleging its loss, the same high degree of 
proof of the loss should not be required as where 
a motive appears.®^ 

Contents. While it is generally held that proof 
of the contents of a lost instrument must be clear 
and convincing, it has also been held that the 
proof must leave no reasonable doubt as to the 
terms of the instrument,®® and it is not enough that 
a witness states his understanding of its legal ef¬ 
fect;®® and in the case of a lost deed or contract 
the terms must be established with the same cer¬ 
tainty as in the case of a parol contract.®*^ How¬ 
ever, it is unnecessary that witnesses should be able 
to testify with verbal accuracy to the contents, since 
It is sufficient if they are able to state it in sub¬ 
stance,®® and the rule has been laid down that in 
proving the contents of a lost instrument it is suf¬ 
ficient to show by whom and to whom it was ex¬ 
ecuted, the approximate time of execution, the 
consideration and the property conveyed, or the 
subject matter of the contract.®® Under a stat- 

950, 19 Wash.2d 4'2—Scurry v. So- 
attle, 104 P. 1120, 66 Wash. 1, 134 
Am.SR 1092. 

EvUlaiice held mfllclenA 
To establlHh rontonta of lost in- 
Btrumont,—v. Carroll County 
Bd. of Rd., 35 S.K2d 309. 72 Qa.App. 
828—313 C.J. p 260 note 42 M. 
ZMdeaoe held inanfllolent 
To establlBh oontonta of lost In- 
strumont.—SlauKhtor v. Cornlo Stavo 
Co., 201 S.W. 00, 17i8 Ark. 062—38 
C.J. p 260 note 42 Tb]. 

Praotloal reproduotion, 
tXndor some BtatutcH proof of oon- 
t-ents roquiroB a praothutl r(‘pr<)duo- 
llon of tho instrument In all ItH sub¬ 
stantial parts.—Capoll v. 77 

P. 156, 80 Mont. 607, 2 Ann.C'Ias. 37. 


52. Mo.—^ones V. Eark, 194 S.W. 44, 
270 Mo. 408. 

53. Tex—^Hutchison v. Massle, Civ. 
App, m SW. 695. 700. 

38 C.J. p 260 note 32. 

54. Ky.—CorpuB JuxIb olted In 

Arrington v. Sizemore, 43 S.W.2d 
699, 706, 241 Ky. 171. 

88 C.J p 260 note 84. 

66. WVa.—Telluric Co v. Bramer, 
185 S.H. 177, 76 W.Va. 186. 

66. N.M—Kell T. Wilson, 133 P.2d 
705, 47 N.M. 43, 148 A.Li.R. 897. 

67. Tex—^Poland v Porter, 98 S.W. 
214, 44 Tex.ClvApp 334. 

Wis—^Lampe v., Kennedy, 14 NW. 
43, 56 WiS. 249. 

sa WVa—Cartnght v. Cartrlght, 
74 S.B. 6*56, 70 W.Va. 607. Ann.Cas 
1914A 578. 

38 C J. p 260 note 38. 

59. Ga..—^Keely v. Carter, 23 SB 
313, 96 Ga. 197. 

Neb.—Corpus jruzls cited In Sturm v. 
Klaurens, 2 N.W.2d 319, 320, 140 
Neb. 830. 

Joint and several note 

Neb.—Sturm v. Klaurens, supra 

60. Ark—^Dillard v Harden, 1|24 S. 
W.2d 10, 197 Ark 586 

Ill—^Kirchner v. Morrison, 150 NB 
690, 320 Ul. 236. 


Tex.—^Liott V. Van Zandt, Giv.App, 
107 S.W2d 761. 

38 C J p 260 note 35. 

61. Ark—Wren v. Green, 179 S.W. 
2d 461, 207 Ark. 163—Henry v. 
Texas Co, 147 S.W.2d 742, 201 Ark, 
996 

La—Clark v. Norred, 4 LaApp. 394. 
Tenn.—Courtney v, Courtney, 10 
Tenn.App. 569 

Tex—^Lott v. Van Zandt, Civ App., 
107 S.W.2d 761. 

38 C.X p 260 note 36. 

SufCLoienoy to raise presumption of 
execution 

Evidence was insuffleient to estab¬ 
lish such acts of ownership of lot 
by supposed grantee In lost deed 
thereof os to charge grantor with 
impul od notice that grantee was 
claiming title to lot, as required to 
raise presumption of his ownership 
thereof and execution of deed to 
him—Smith v. Taylor, Tex.Clv.App., 
197 S.W.2d 851. 

62. Va,—Smith v. Lurty, 62 S.E. 
789, 108 Va 799 

38 C J p 260 note 39. 

63. Va—Smith v. Lurty, supra 

64. Va.—Smith v. Lurty, supra 

65. Cal.—Barcroft v Llvaoich, 9'6 P. 
2d 951, 36 Cal.App.2d 710. 

Wash.—Smyser v. Smyser, 140 P.2d 
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sa Wash.—Scurry v. Seattle, 164 I». 

1129, 66 Wash. 1, 134 Am.S.H. 1002. 
Weight and sufllcicn<‘y of wltn(‘Hn' 
memory of content h of written In¬ 
struments generally sue lOvldenco 
S 1028. 

67. Ill.—Mould V. Rohm, 113 N.K. 

991, 274 111. 547. 

38 C.J. p 260 note 45. 

6a Til,—^Kirchner v. MorrlHon, ISO* 
N.E. 690, 320 111. 236. 

38 C.X p 260 nolo 46. 

69. Utah.—^Bingham Livery 
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ute providing that parol or other evidence of the 
contents of a lost or destroyed instrument may 
be given, it has been held that corroborative evi¬ 
dence is not required.70 The testimony of a wit¬ 
ness as to the contents of the lost instrument need 
not be accepted as true merely because there is no 
direct evidence to contradict it 

§ 14. -Trial, Judgment or Decree, and' 

Revievir 

Rules relating to trial, Judgment or decree, and re¬ 
view In civil actions generally have been applied In ac¬ 
tions to establish a lost Instrument. 

Where the case is tried before a jury, questions 
of fact should be submitted to it,^^ under proper 
instructions by the court,73 provided the evidence 
is sufficient to go to the jury.74 The court may not 
direct a verdict respecting the establishment of 
a lost instrument unless the evidence is of such 
character that there is no room for ordinary minds 
to differ as to the conclusion to be drawn from 
it75 

Judgment or decree. Where the facts warrant 
it, the court will either establish a lost instrument 
by declaring its existence in its decree, or order its 
reexecution, or order the execution by a commis¬ 
sioner of a new deed to replace the lost one, or de¬ 
cree payment of the amount due.7fi Where the na¬ 
ture of the decree is prescribed by statute, the stat¬ 
ute is cdntrolling.77 

A judgment establishing a copy of a lost in¬ 
strument constitutes a conclusive determination that 
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a genuine original had in fact existed and is binding 
on the parties ;73 and it has been held that the ob¬ 
taining of a court decree adjudging that proof of 
loss or destruction satisfactory to the court had 
been furnished is an essential prerequisite for the 
issuance of duplicate instruments.73 

Review, Rules governing the scope and extent 
of review on appeals in civil cases generally have 
been held to apply in actions to establish a lost in- 
strument.80 Thus, in order to permit the appellate 
court to reverse a decree dismissing a suit to es¬ 
tablish a lost instrument, the evidence of the exe¬ 
cution of such instrument must be clear, conclu¬ 
sive, and satisfactory.®! On reversal of a decree 
refusing to establish a lost deed, the court may re¬ 
mand the cause, with instructions to grant the re¬ 
lief by appointing a commissioner to execute a prop¬ 
er deed.®® 

§ 15. - Costs 

The plaintiff must bear the coats of establishing a 
lost instrument, except where the defendant was respon¬ 
sible for Its loss, or denied its former existence, or re¬ 
fused to execute a new Instrument. 

Where defendant has not been responsible for the 
loss, plaintiff should bear the expense of the issue 
of a new instrument®® and the costs of the action 
to establish,®^ except where defendant denies the 
former existence of the lost instrument and the 
proof shows that it once existed,®® or where, on de¬ 
mand accompanied by a new instrument ready to 
be executed by him, he refuses to execute and ac¬ 
knowledge it.®® On the other hand, defendant is 


Transfer Co. v. McDonald, 110 P. 
66, 62, 87 Utah 467. 

38 C.J. p 261 note 47. 

70. N.M.—Kell V. Wilson, 133 P.3d 
705, 47 N.M. 43, 148 A.L.R 397. 

71. Cal —Barcroft v. Livaclch, 96 P. 
2d 961, 36 Cal.App.2d 710. 

72. Tex—^Massle v. Hutcheson, Civ. 
App, 296 6 W. 939. 

38 C J. p 261 note 49. 

73. Or—Orr v. Dunn, 88 S.H. 669, 
145 Oa. 137. 

74. U.S —City of BlrmlnRham v 
Louisville & N. n Co., C.OA.Ala. 
297 P. 816. 

Tex—Blako v Marshttll, Clv.App,, 

264 s.w, no. 

Evidence held soidclent 
Tex.—Massio v. Hutcheson, Clv.App., 
296 S.W. 930. 

75. Tex—^Massle v. Hutcheson, su¬ 
pra 

76. Cal.—^Atkins Corporation v. 
Tourny, 57 P 2d 480, 6 Cal.2d 206. 

38 C.J. p 261 notes 63, 64. 

54 G. J.S.-52 


Extent of Jurisdiction and relief of 
court of eoLUity see supra 5 9 a (2). 

77. Cal —^Brown v. Anderson-Cot- 
lonwood Irr. Dist., 190 P. 797, 183 
Cal. 186. 

38 C.J. p 261 note 67. 

78. Ga—Milner v. Allgood, 191 S. 
E 13'2, 184 Ga 288. 

79. N.Y.—^Harvey v. Guaranty Trust 
Co. of New York, 236 NY.S 87, 
134 Misc. 417. 

80. Cal.—Murray v. Guarantee 
Trust & Savings Bank, 248 P. 1039, 
79 Cal App. 69 

Pindlngn of oourt 
Whore there is substantial evi¬ 
dence supporting the finding of the 
trial court in an action to estab¬ 
lish a lost instrument, its determina¬ 
tion must be accepted as conclusive 
on appeal.—Murray v. Guarantee 
Trust & Savings Bank, supra 
Effect of fallnre to take exceptions * 
Where a statute prohibits objec¬ 
tion on appeal to the admissibility 
of evidepce or the sufficiency of the 
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pleadings unless made by exceptions 
filed in the court below, the court 
will, on appeal from courts of equity 
where no such exceptions were tak¬ 
en, determine the case according to 
the evidence whether or not it cor¬ 
responded with the allegations In 
the bill.—^Shugars v Shugars, 66 A. 
273, 105 Md. 336. 

81. Ark.—^Parris v. Bell, 296 S.W. 
66, 174 Ark. 689. 

88. W.Va.—Cartright v. Cartright, 
74 S E. 655, 70 W.Va. 507, AnmCas. 
1914A 678. 

83. Mont.—Jacobson v Homan, 188 
P. 138, 57 Mont. 299. 

3iS C.J. p 261 note 64. 

84. NH.—^Lawrence v. Lawrenee, 4'2 
N.H. 109. 

38 C.J. p 261 note 65. 

85. N.H —^Lawrence v. Lawrence, 
supra. 

38 C J. p 261 note 66. 

86. Cal—^McKeon v Neuschwauder; 
286 P, 1010, 209 Cal. 283. 

38 C.J. p 261 note 67. 
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liable for costs where he is responsible for the loss 
or destruction of the instrument,87 as where it was 
lost through his negligence88 or was fraudulently 
destroyed by him.88 

§ 16. -EflFect of Establishment 

The effect of establishing a lost Instrument Is to 
restore It to its original vigor and power. 

The effect of establishing in equity a lost in¬ 
strument is to restore it to its original vigor and 
power and, having been established, the copy 
may be sued on and recovery had in the same man¬ 
ner as on the original, without resorting to a court 
of equity or requiring indemnity.®! However, an 
established instrument is not clothed with any 
greater force than if it had not been lost;®® and 
any defense which might have been made to the 
original instrument may be set up in an action on 
the established instrument.®® 

Where, under a statute so providing, lost papers 
pertaining to a suit pending in court are established 
by motion, as discussed supra § 6, without notice to 
the opposite party, supra § 10, the papers so estab¬ 
lished are presumably correct.®^ 

■ 

§ 17. Actions on Lost Instruments 

An action may be maintained to recover on a lost 
instrument. 


In general an action may be maintained to re¬ 
cover on a lost instrument,®® since the procedure for 
establishing a copy of a lost instrument, considered 
supra §§ 3-16, is merely cumulative, and not exclu¬ 
sive of the right of the owner or holder of the lost 
instrument to sue on a copy of the instrument and 
prove the existence of the original if it is disputed.®* 
Such suit is as effectual as a suit on an established 
copy of the lost instrument, at least if the only pur¬ 
pose of establishing the copy is to obtain judgment 
on it;®7 and, as considered supra § 16, a suit on an 
established copy of a lost instrument is as effectual 
as a suit on the original instrument. However, it 
has been held that a suit to foreclose a mortgage 
may not be maintained where the mortgage and the 
note secured thereby have been lost unless plaintiff 
first has the lost instruments reestablished.®® 

§ 18. -In Equity 

Equity has Jurisdiction of suits on lost instruments, 
particularly negotiable instruments, at least in the ab¬ 
sence of an adequate remedy at law. 

A court of equity has jurisdiction of suits based 
on lost instruments,®® and, as appears in Equity §§ 
67-78, having assumed jurisdiction, the court may 
give complete relief in the circumstances. The court 
may decree payment of the amount due on the lost 
instrument! or payment of rent secured thereby,® 
or may enforce payment for property actually de¬ 


ar. Pa.—^Frledline v. Friedllne, 119 
A. 545, 275 Pa. 463. 

8& Ky—^People's Bldgr. Loan & Sav¬ 
ings Ass'n V. Pickrell.'^e S.W. 500, 
212 KyL. 93. 

89. Mont—Jacobson v. Roman, 188 
P. 138. 67 Mont 299 

90. Mo—Settles v. Scott 211 S.W. 
35. 

318 C J. p 253 note 62. 

Delivery 

“Issue” of deed by master in chan¬ 
cery means something more than 
mere writing out of deed and plac¬ 
ing it among files, but imports as 
well such a delivery as would give it 
validity—Wyman v. Hageman, 148 
N.E3 852, 318 Ill. 64. 

Belatlon baol: 

When lost deed is restored by 
making of new deed by master in 
chancery under order of court, new 
deed zelates back to time of making 
of lost deed, and gives effect and 
validity to such lost deed—Wyman 
V. Hageman, supra. 

91.* Ga.—^Harris v. Williams, Dudl 
199—Brown v. Wilson, 189 S.B. 
860, 55 GaApp 262—Trice v. 

Adams. 125 S.B. 878, 33 Ga.App. 
257. 

98. Pla.—Prescott v. Johnson, 8 Pla. 
391. 


Mo—Settles v. Scott, 211 S.W 35. 

93. Pla.—Prescott v. Johnson, 8 
Pla. 391. 

94. Oa—Southern Fertilizer & 
Chemical Co. v. Kirby, 184 SB 
363, 52 Ga.App 688. 

95. Conn.—Goslee v Rowe, 157 A 
267, 114 Conn. 1. 

Ga.—^Trice v. Adams, 125 SB. 878, 
33 GaApp. S57. 

Mont —St. Martin State Bank v. 

Stelfes, 290 P 259, 8'S Mont. 86 
N.Y.—Wood V. Travis, 248 N.T.S. 22, 

I 231 AppDiv. 331. 

suit by sssigBee 

Fact that note was lost or stolen 
after assignment did not bar as¬ 
signee's suit on note —^Murray v. 
Ready, 277 P. 298, 85 Colo. 644 
Suit on recognizance of ball 
In suit for amount of Judgment 
rendered against principal on de¬ 
fendants' recognizance of bail, plain¬ 
tiff’s right to recover was not effect¬ 
ed because recognizance had been 
lost, since it might be proved as any 
other lost instrument—^Birdsall v 
Gardella, 129 A. 817, 3 N.J.Misc 772 
96. Ga.—Tnoe v. Adams, 125 S.B 
878, 33 Ga.App. 257. 

Ouardlan’s bond 

Where bond of guardian was lost, 
Infant could sue thereon without at- 
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tempting to supply lost bond in man¬ 
ner provided by statute, there being 
copy of bond in bond book, to which 
county judge could testify.—^Up¬ 
church V. Helton, 265 S.W. 770, 205 
Ky 192. 

97. Ga.—^Brown v. Wilson, 189 S.B 
860, 55 Ga.App. 26:2—^Trice v 

Adams, 125 SB. 878, 33 Ga.App. 
257. 

98- Pla—^Harper v. Green, 128 So. 
827, 99 Fla. 1309. 

99. U.S —Corpus Juris cited In 
Shelton v. Davis, CCA Pla., 65 P 
2d 591. 592. 

Idaho —Sudler, Wegener & Co. v 
Hillsdale Irr. DIst, 123 P2d 420, 
63 Idaho 646. 

N.J.—Verdi v Price, 10 A 2d 211. 129 
NJBq 355 
38 C J p 261 note 74 
Probate court had Jurisdiction of 
claim on series of notes, some of 
which were lost, although claimant 
could not establish series in entirety. 
—Courtney’s Estate v. Lanznar’s Es¬ 
tate, Mo.App , 296 S W. 269. 

1. Ark —German Nat. Bank v 
Moore, 173 S.W. 401, 116 Ark 490 
38 C.J. p 262 note 77. 

8. Ky—Lawrence v. Hammett, 8 J. 
J.Marsh. 287. 
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livered thereunder.* Equity has jurisdiction to en¬ 
tertain a suit on a contract of apprenticeship which 
has been lost^ or a suit to recover for breaches of 
a lost bond;* and, where the title to a portion of 
the property conveyed by a lost deed fails, the ven¬ 
dee may bring a suit in equity to recover the money 
to the extent of such failure.® A court of equity 
also has jurisdiction to entertain a suit to recover 
goods under a warehouse receipt which has been 
lost7 

As in the case of the establishment of lost instru¬ 
ments, considered supra § 9 a (1), the junsdiction 
in equity to allow recovery on them arose from the 
inadequacy of the remedy of law when the rule 
as to the necessity of profert prevailed in an ac¬ 
tion on a specialty;* and when afterward courts 
of law permitted the profert in such cases to be dis¬ 
pensed with, courts of chancery doubted whether 
courts of law, according to the course of their pro¬ 
ceeding, could legally give indemnity at all, and if 
they could, whether they could make that indemnity 
adequate and ample, and they generally retained and 
continued to exercise the jurisdiction on that 
ground* 

The fact that courts of law have been given ju¬ 
nsdiction by statute or otherwise of actions to re¬ 
cover on lost instruments does not depnve the courts 
of equity of the jurisdiction which they originally 
had.^® However, in some cases equity has declined 
to exercise jurisdiction where there is an adequate 
remedy at law.^^ In any event equity has junsdic- 
lion of actions on lost instruments where there is 


no adequate remedy at law.^* 

Destroyed instrumenU Under the modem prac¬ 
tice there seems to be no reason why on a proper 
showing equity cannot assume jurisdiction to give 
relief on a destroyed instrument, especially in the 
absence of an adequate available remedy at law;^* 
but it has been held that if there is an adequate rem¬ 
edy at law equity is without jurisdiction.^* 

Instrument found pending suit After a suit in 
equity on a lost instrument has been commenced 
the court is not deprived of jurisdiction because, 
during the pendency of the action, the instrument is 
found.i* 

Negotiable instruments. One of the original 
grounds for the interposition of equity in smts on 
lost instruments was found in the case of negotiable 
instruments payable to bearer and lost before ma¬ 
turity, since the only remedy for the enforcement 
of a negotiable instrument which had been lost was 
in equity, the remedy at law being held to be inade¬ 
quate because a court of common law could not re¬ 
quire, as a part of its judgment, that plaintiff should 
give to defendant a proper indemnity against the 
contingency of the note being found outstanding in 
the hands of a bona fide holder for valuc.^® This 
rule is still adhered to in some more recent cases,^^ 
regardless of whether the loss occurred by the neg¬ 
ligence of the promisee.1* A suit in equity is cer¬ 
tainly the proper procedure where a recourse to 
law would raise issues which might result in an 
entire denial of justice.^* An equity court also 


8. Ky .—^Bolware v Bolware, 1 Litt. 
124. 

4i Ky ,—^Llnconfelter v. Kelly, 6 J. 
J.Marsli 839 

6. Ky—^Mullens v. McCoy, 186 S.W. 

187. 170 Ky 647. 

38 CJ. p 262 note 81 

6. Ky—^Mullens y. McCoy. 186 S.*W. 
187. 170 Ky. 647 

Ohio.—^Michael v. Mills. 17 Ohio 601. 

7. Ga.—^Hardeman v. Battershy. 68 
Ga. 86. 

8. N.J.—Verdi v. Price. 19 A.2d 211. 
129 N.JBq 366. 

38 C.J. p '262 note 88. 

9. KJ.p—Verdi v. Price, supra. 

88 C.J. p 262 note 89. 

la Del —Townsend Trust Co, v. 
Reynolds. 169 A. 295. 20 Del.Ch. 
21 . 

88 C.J. p 268 note 90. 

11. Fla.—^Burleson v. Jesse IVendl 
& Sons Piano Co.. 104 So. 860. 90 
Fla. 16. followed In Olore In Dro- 
hach, 160 So. 186, 111 Fla. 788. 


B]ifoz«e9aegB.t of lost MU of sale 
Bill to establish lost conditional 
contract of sale of personal proper¬ 
ty, and for personal decree against 
party to contract for noioney found 
to be due thereunder. Is without 
equity, relief bemg obtainable at 
law—^Burleson v. Jesse wrench & 
Sons Piano Co. 104 So. 860. 90 Fla. 

16. followed In dore v. Drebach. 160 
So 186, 111 Fla. 788. 

Equity wUl not decree payment of 
note or other unsealed instrument 
merely because lost, requirement of 
profert m action at law having been 
abrogated.—Hogg v. Hohmann. 162 
N.B. 209. 880 HL 689--/rhreldkeld 
Grocery Co. v. U. S. Tire Ins. Co., 
248 IlLApp. 606. 

18. Ill.—Threldkeld Grocery Go. v. 
U. S Fire Ins Co., supra. 

131. Ga.—BArdeman v. Battersby, 63 
Ga. 86. 

88 CJ. p 262 note 85. 

14. X7.S.—Shelton ▼. Davia CCLA 
Fla, 66 F2d 691. 

1& W.Va.—Clark v NiofceU, 79 S. 
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, F 1020, 73 W.Va. 69, Ann.Cas. 

1917A 1286 
88 C.J. p 263 note 2 
18. US—Prescott v. Williamsport 
& N. B. B. Co.. aCPa, 169 F. 244. 
88 C.J. p 262 note 98. 

17. W.Va —^Le Grand v. HAmriok, 
182 S.B. 577, 116 W.Va. 5712. 

38 G.J. p 263 note 94. 

Jurisdiction of courts of law over 
actions to recover on lost negotia^ 
ble instruments sec Infra 8 1® b* 
Saw action on oertifled check sc- 
strained 

Bank not being obliged to pay cer¬ 
tified cheek, mislaid, lost, or destroy¬ 
ed, was held entitled to restrain ac¬ 
tion at law thereon, equity having 
Jurisdiction.—Vineland Nat Bank & 
Trust Co. V. Edwards. 147 A. 874. 
106 N.J.Fq. 166. 

18. D.C^—^Butler v. Joyce, 20 D.C. 
191, 16 I,.B.A. 295. 

88 C.J. p 268 note 96. 

19. N.J.-^oUey v. Darling, 98 A. 
884, 86 N.J.Fq. 186. 

38 C.J. p 268 note 96. 
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has jurisdiction of a suit founded on a negotiable 
note lost after maturity.^0 

Even though a court of law has assumed or been 
given the power to require a bond of indemnity, as 
discussed infra § 21, if the case is one where such 
a bond in an action at law will not afford complete 
protection to the parties liable on a lost bill or note, 
a suit in equity may be maintained for the reason 
that ample indemnity to all parties liable on the in¬ 
strument may be required therein.21 Thus equity 
will compel payment of a lost bill of exchange in 
a suit against the acceptor^^ or a person who has 
promised to accept.23 

§ 19. -At Law 

a. In general 

b. Negotiable instruments 

a. In G-eneral 

Courts of law have Jurisdiction, concurrent with the 
former jurisdiction of equity, over actions to recover on 
lost specialties or nonnegotiable instruments. 

When profert of a deed was required in an action 
on a specialty, an action at law would not lie when 
the specialty was lost or destroyed but since in 
modern times courts of law have dispensed with the 
necessity of profert, where the declaration on a 
specialty alleges that it has been lost or destroyed, 
courts of law have jurisdiction in the premises con¬ 
current with that formerly exercised exclusively by 
courts of equity,36 although in some jurisdictions 
the old rule still prevails and an action at law can¬ 
not be maintained on a lost specialty.^ 3 

Where, because of the original character of the 


instrument it is nonnegotiable and therefore the 
debtor is enabled to set up equitable defenses against 
subsequent bona hde holders claiming title from the 
finder, a suit at law is maintainable thereon.37 

b. Negotiable Instniments 

Subject to various qualifications and exceptions, 
courts of law ordinarily have jurisdiction of suits on or 
to enforce iost negotiabie instruments. 

Although, as discussed supra § 18, formerly only 
courts of equity assumed jurisdiction of suits on 
or to enforce lost negotiable instruments, in mod¬ 
em times courts of law have themselves enlarged 
their jurisdiction's or have obtained such jurisdic¬ 
tion under statutes so providing.^s Accordingly, it 
has been held that, on the giving of a bond of in¬ 
demnity by plaintiff, a recovery at law may be had 
against the maker of a note which is lost^O or 
stolen.3i 

Instrument payable to hearer or indorsed in blank. 
There is support for the rule that, where a lost in¬ 
strument is negotiable and is payable to bearer or 
is payable to order and indorsed before maturity 
in blank, an action at law may not be maintained,3S 
although it has also been held that, where the judge 
has law and equity jurisdiction together, he may 
under such circumstances retain jurisdiction of an 
action at law,33 and that the reason assigned for not 
giving a court of law jurisdiction in such cases, 
that is, that it could not require indemnity, was 
ideal rather than solid and a recovery has been per- 
mitted.®^ 

Instrument not indorsed. It seems well settled 
that, where the instrument is negotiable but is pay¬ 
able to order and has never been indorsed prior to 


80. Del.—^Townsend Trust Co. v. 
Reynolds, 169 A. 295, 20 DeLCh 21. 

81. Ind.—^Bloomington v. Smith, 23 
N.B. 972, 123 Ind. 41. 18 Am.S.R 
310 

38 C.J. p 263 note 98. 

88 . Ind.—^Bloomington v. Smith, su¬ 
pra. 

38 C.J. p 263 note 99. 

83. Mass.—Savannah Nat. Bank v. 
Haskins, 101 Maas. 870, 376, 8 Am 
R 373. 

38 G.J. p 263 note L 

84. Mo.—Warder v. Evans, 2 Mo. 
206. 

38 G.J. p 263 note 3. 

85. W.Va.—^Lyttle v. Gozad, 21 W. 
Va. 183. 

88 CJ. p 2'64 note 5. 

83. Ey.—Arrington v. Sizemore 43 
S.W.2d 699, 241 Ky. 171. 

87. Pa.—Snyder v, Wolfley, g fierg. 
& R. 3'28. 

88 C.J. p 264 note 6. 


83. tJ.S.—First Nat Bank v. Wilder, 
Colo, 104 F. 187, 43 aC.A 461. 

33 C.J. p 264 note 8. 

code states such as our own, 
where the distinction has been min¬ 
imized and the administration of law 
or equity Is entrusted to the same 
tribunals cmd where legral and equi¬ 
table powers may be exercised in 
the same action, the reason for de¬ 
nying relief on lost instruments in 
actions of legal cognizance no longer 
exists Powell v. C. I. T. Corpora¬ 
tion, 142 P.2d 976, 978, 198 Okl 292. 

89. N.T.—^Rolston v. Central Park, 
N. & B. R. R. Co., 47 N.Y.S. 650, 
21 Misc 439. 

38 CJ p 264 note 9. 

Appeazaaoe of Juzlsdlctloa la pro- 
oeedingTi 

Since such a statutory action is 
somewhat of a special proceeding, 
jurisdiction over the subject matter, 
if It does not appear in the Judg- 
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ment itself, should at least appear 
somewhere in the proceedings.— 
Hudson v. Wright, 108 e.W. 8, 204 
Mo. 413. 

30. Mass.—Schmidt v. People’s Nat 
Bank, 27 NB. 595, 153 Mass. 660. 

38 C J. p 264 note 14. 

31. Mass—Cobb v. Tlrrell, 5 N.B. 
628, 141 Mass. 459. 

38. N.T.—Trunk v. Grier, 66 N.Y.S. 
882. 

38 CJ p 265 note 20. 

33. Conn.—^Bridgeford v. Masonville 
Mfg. Co, 84 Conn. 546, 91 Am.D. 
744. 

34. Mass.—Bales t. Russell, 16 
Pick. 315. 

Interest conpoa payable to bearer 
On giving an indemnity bond, re¬ 
covery may be had against the is¬ 
suer of a lost or stolen Interest cou¬ 
pon payable to bearer.—^Hinckley v. 
Union Pac. R. Co., 129 Mass. 62, 37 
Am.R. 297—88 CJ. p 264 note 16. 
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its loss or destruction, or is indorsed specially, an 
notion at law may be maintained.^^ 

Instrument lost after maturity. Some authorities 
hold that an action at law lies where the instrument 
was lost after maturity,^ 6 but other authorities take 
the contrary view.37 

Destroyed instruments. If a bill or note has been 
destroyed, plaintiff, on conclusive proof of that fact, 
may recover in an action at law.^^ 

Instruments affected by limitations or equities. 
There are authorities supporting an action at law 
where the statute of limitations could be pleaded 
against a bona fide purchaser from the finder 
and where by local statute a maker may set up eq¬ 
uitable defenses against an innocent purchaser for 
value from the finder,^® or where from any other 
circumstances the paper is charged with all the 
equities existing between the original parties,a 
court of law has been held to have jurisdiction. 

Actions against acceptor or indorser. Where the 
action is against an acceptor or indorser, it has 
been held that an action at law cannot be maintained 
even though a court of law has assumed or been 
given power to require indemnity.^* 

§ 20. — Conditions Precedent to Action, 
Recovery, or Relief; Notice or Ad¬ 
vertisement 

Under a statute ao providing, It la a condition pre¬ 
cedent to recovery In an action on a loot inatrument that 


§ 21 

the loes muat have been advertised within a reaeonable 
time In a public paper. 

Under a statute which so provides, where a lost 
instrument is made the foundation of a suit, it must 
appear that the loss was advertised within a rear 
sonable time in a public paper and a failure so 
to advertise within a reasonable time will prevent 
a recovery^^ unless the instrument is shown to have 
been destroyed^B or there are other facts rendering 
an advertisement unnecessary.^^ The advert i se m e nt 
may be after suit brought as well as before.^^ 

Apart from statute, a notice of loss of county 
orders payable to bearer should, to save the rights 
of the owner, be brought home to the county treas¬ 
urer,^® and an advertisement in a newspaper is not 
sufficient^® 

§ 21. —— Indemnity 

a. In general 

b. Negotiable instruments 

c. Requisites and sufficiency of indemnity 

a. In General 

Whan the defendant may be damaged by a subse¬ 
quent claim on the lost inatrument the court may and 
should, and under some statutes must, require the plain¬ 
tiff to furnish an Indemnity bond, or otherwise protect 
the defendant. 

Generally when defendant may be damaged by a 
subsequent claim of a purchaser from the finder the 
court may and should decree that plaintiff furnish 
an indemnity bond with satisfactory sureties or 
otherwise protect defendant,®® particularly where 
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35. Ind—^Slsarey ▼, Buhner FertUl- 
aer Co., App, 69 IT.B.Sd 765. 

as aj. P 265 note 28. 

36. XT S.—Corpus Juris dtsd In 
Shelton v Davis, CC.A.Fla., 66 F. 
2d 591, 693 

38 C J. p 265 note 24. 

37. D.C.—Butler v. Joyce, 20 D.C. 
191, 16 LRA 206. 

38 C.J. p 266 note 25. 

38. US—Corpus Juris dtsd In 
Shelton v. Davis, CC.A.Fla., 66 F. 
2d 591, 693. 

38 C.J. p 366 note 26. 

39. R.I.—Adams V. Baher, 11 A. 168, 
16 RI. 1, 27 AmS.R 721. 

38 aJ. p 265 note 27. 

40. Ala—Chaudron v. Hunt, 8 Stew. 
81, 20 AmD. 60 

Miss—Clark v. Reed, 20 Miss. 564. 

41. Ohio —Sargrent v Steubenville & 
1. R. Co, 82 Ohio St. 449—Thayer 
V. Klnj, 15 Ohio 242, 46 AxnD. 671. 

48. m Maseadhusetts 

<1) The rule that recovery at law 
may be had against the maker of a 
note which Is lost or stolen on giv¬ 


ing an indemnity bond was esiab- 
llehed before full equity powers were 
conferred on the courts of Massa¬ 
chusetts —Savannah Nat. Bank v. 
Haakina, 101 Masa 370, 8 AmuR 878. 

<2) After full equity Junadictlon 
had been given, it was held that the 
doctrine of the earlier cases did not 
extend to the case of an acceptor or 
Indorser of a bill or note, and that 
a recovery at law could not be had 
against such acceptor or indorser on 
a simple bond of indemnity—Tuttle 
V. Standish, 4 Allen 431, 81 A2n.D. 
712—38 C.J. p 864 note 18 

(8) It has been held that recov¬ 
ery may perhaps be had in the case 
of an accommodation indorser.—Tut¬ 
tle V. Standish, supra. 

43. La.—Shreveport Long Leaf 

Lumber Co. v. Garson, 98 So 117, 
162 La. 843—Consolidated Cos. v. 
Dowiatt, App, 187 So. 801. 
Advertising as condition to defense 
based on lost instrumient see inte 
S 30. 

Deed la chain of title 
Where a lost deed constitutes 
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merely a link In a long chain of 
title It does not constitute the foun¬ 
dation of a suit, and the statute does 
not require advertisement of its loss 
as a condition to recovery In the 
action.—Grotevant v. Dorrestein, 94 
So. 872, 162 La 734—Willett v. An¬ 
drews, 30 So. 888, 106 La. 819. 

44. La.—Vance v. Cooper, 22 In. 
Ann. 508. 

38 CJ. p 266 note 86. 

45. La.—Weaver v. Cox, 16 LaAnn 
468—^Beebe v. McNeill, 8 La Ann. 
ISO. 

48. La—Cox V. Bradley, 10 La Ann. 
529. 

38 C.J. p 266 note 37. 

47. La—Weaver v. Cox, 16 LaAnn. 
468. 

48. Minn—Sweet v. Carver County 
Corners, 16 Minn 96 

49. Minn.—Sweet v. Carver County 
Oom’rs, supra 

60l Idaho.—^Sudler, Wegener A Co. 
V. Hillsdale Irr. Dlst, 128 P.8d 420, 
68 Idaho 646. 
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the lost instrument was executed under a stipulation 
that on loss of the instrument there would be no 
refund unless an indemnity bond was furnished.®^ 

The question whether plaintiff should be given 
judgment without furnishing indemnity is one to 
be determined in the discretion of the courts ac¬ 
cording to the facts of the case before it.®^ The 
rule generally followed is that a court will not or¬ 
der die giving of indemnity unless the person to 
whom the indemnity is given could be prejudiced 
by the subsequent appearance of the lost instru¬ 
ment®® Thus it will not be required where the in¬ 
strument is not negotiable,®4 where it does not af¬ 
firmatively appear that it is negotiable,®® where be¬ 
cause of long delay in asserting an adverse title 
it is improbable that the debtor will ever be dis¬ 
turbed by the finder or anyone else claiming under 
him,®® where the instrument has been absolutely 
destroyed,®7 where the rights of another claimant 
will be barred by the statute of limitations,®® or 
where at the time of the rendition of the judgment 
the lost instrument has been found and filed with 
papers in the case.®® No indemnity is necessary 


ivhere the instrument is left with the court as an 
exhibit and, pending an appeal, is lost.®® 

The furnishing of indemnity is also required un¬ 
der statute so providing.®^ Such statutes are some¬ 
times not applicable to nonnegotiable instruments.®® 

Provisions in lieu ofj or in addition to, bond. 
Instead of requiring a bond of indemnity the court, 
where not restricted by statute, may otherwise pro¬ 
tect defendant,®® and should do so when a bond of 
indemnity does not afford adequate protection, as, 
for example, when municipal bonds, maturing many 
years hence and having attached to them thousands 
of coupons and payable to bearer are stolen,®4 even 
though a bond of indemnity is also ordered.®® Ac¬ 
cordingly the court may stay execution®® until the 
claim is barred by statute of limitations,®'^ or may 
continue proceedings for such time,®® or until the 
rights of the parties have been fully established and 
settled.®® 

In court of law. At least in some jurisdictions a 
court of law can order the filing of an indemnity 
bond.^® Even though a court of law does not or- 


OW.—^Powell V. CS. I. T. Corporation, 
142 P.2d 976, 193 Okl. 29;2. 

33 C.J. p 266 note 39. 

Jkotion on mortgage Beoaidiig loat 
note* 

Indemnity lionds may be required 
to secure mortgagor, where com¬ 
plainant sues to enforce mortgage 
liens evidenced by notes which have 
been lost.—iLovlngood v. Butler 
Const Co., 131 So. 126, 100 Pla 1252, 
74 AIi.R. 513. 

A rule of court requlziiig flling of 
all papers necessary to enable the 
clerk to make up and enter judg¬ 
ment has no application on the ques¬ 
tion of Indemnity.—^Munroe v. Weir, 
58 N.B. 1013, 177 Mass. 301. 

51* Miss.—American Bzpress Co. v. 
GrlUis, 103 So. 196, 140 Miss. 69. 

SA Ark.—German Nat Bank v. 

Moore, 173 S.W. 401, 116 Ark. 490. 
Ma—^Matthews v. Matthews, 53 A. 

831, 97 Me. 40, 94 Am.S.R. 464. 

38 C.J. p 266 note 44. 

53. Fla.—Ck)xpns Juris dted ta 
Clay County v. Tonery, 14 So.2d 
193, 19*5, 153 Fla. 172. 

318 C.J’. p 266 note 45. 

Note la possession of decedent 
Where claimant established a 
claim against decedent’s estate bas¬ 
ed on a lost note under evidence that 
note was in possession of decedent, 
estate was not required and not en¬ 
titled to demand indemnity against 
possible claims of others on note.— 
In re Greggerson’s Estate^ 25 A.2d 
711, 844 PA 498. 


54. Conn—Gkislee Rowe, 157 A 

267, 114 Conn. 1. 

38 C.J. p 266 note 46. 

55. Mich.—^Reese v. Dyer, 165 N.W. 
714, 199 Mich. 204. 

38 C.J. p 267 note 47. 

56. N.T.—Stoddard v. Gailor, 90 N. 
T. 575. 

38 C.«r. p 267 note 48 

57. Ind.—^Lehman Mfg Co. v Jew¬ 
ett, 168 N.E!. 46, 90 Ind.App. 12. 

58. La.—Steele v. Strickland, App, 
163 So. 767. 

Mich.—Clemens v Gibbs, 6 N.W.2d 
730, 303.Mich. 417. 

38 CJ. p 267 note 49. 

159. W.Va—Hunter v. Robinson, 6 
W.Va. 272. 

38 CJ. p 267 note 50. 

60. Colo.—Winship v. May, 43 P. 
904. 7 Colo App 355. 

38 aj. p 267 note 51. 

61. Iowa.—Newton Sav. Bank v. 
Howerton, 145 N.W. 292, 163 Iowa 
677. 

38 C.J. p 266 note 42. 

Where oiroumstaaoes render it uec- 
essary 

La.—^Lacoste v. Hickey, 14 So.2d 639, 
203 La. 794. 

Statute held Inapplicable 
The statute providing that when 
an action is brought on a lost note 
or other evidence of Indebtedness, 
on demand of any defendant there¬ 
in, a good and sufficient bond shall 
be given to indemnify the defend¬ 
ants, did not require plaintiff to exe¬ 
cute a bond to defendant in an ac¬ 
tion to recover on a note which 
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plaintiff alleged was wrongfully se¬ 
cured from plaintiff by defendant, 
where defendant specifically denied 
having executed any note —-Shalla v. 
Shalla, Iowa. 23 N.W^Sd 814. 

6 A Mich.—Reese v. Dyer. 166 N.W. 

714, 199 Mich 204. 

38 C.J. p 266 note 48. 

"Transferabile by delivery*’ 

Under some statutes the require¬ 
ment of an indemnity bond is lim¬ 
ited to instruments “transferable by 
delivery."—^Ficklin v. Nickles, 88 S. 
W 2d 456, 238 Ky 591. 

63. Tex.—Kirkpatrick v. San An¬ 
gelo Nat. Bank, Civ.App., 14i8 S.W. 
362. 

38 C.J. p 270 note 91. 

6 A Ky—^Bainbndge v. Louisville 
83 Ky. 285, 4 Am S R. 153. 

38 C.J. p 270 note 93. 

65. Tex.—Galveston City Co, v. Sib¬ 
ley, 56 Tex. 269. 

66 . Tex.—^Kirkpatrick v. San Angelo 
Nat. Bank, Civ.App., 148 S.W. 862- 

38 C.J. p 270 note 95 

67. Pa.—^Reisinger v. Magee, 27 A, 
962, 168 Pa. 280—^Bisbing v. Gra¬ 
ham, 14 Pa 14, 53 Am,D. 510. 

68 . Me.—Matthews v. Matthews, 63 
A. 831, 97 Me. 40. 94 Am S.R. 464 
—Moore v. Fall, 42 Me. 460, 66 Am. 
D. 297. 

69. Tex—Galveston City Co. v. Sib¬ 
ley, 56 TeA 269. 

38 C.J. p 270 note 98. 

70. U.S.—First Nat. Bank v. Wilder, 
Colo. 104 F. 187, 43 C.C.A. 461. 

38 C.J. p 268 note 67. 
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dcr the filing of an indemnity bond it may stay pro¬ 
ceedings or execution until it is filed or until it ap¬ 
pears that it is no longer necessary for the security 
of defendantJi 

b. ITegotiable Instruments 

Although some authorities require Indemnity In all 
cases where the lost o>r destroyed Instrument is nego¬ 
tiable, ordinarily no indemnity is required where the in¬ 
strument has been destroyed, or the person acquiring 
It could not be a bona fide holder. 

According to some authorities the best rule is 
to require indemnity in all cases where the lost or 
destroyed instrument is negotiable and in particu¬ 
lar cases it has been held that the right to recover 
on the lost negotiable instrument is conditioned on 
the furnishing of sufficient indemnity.'^3 Certainly 
it is well settled that in suits on negotiable instru¬ 
ments lost before maturity and payable to bearer 
or indorsed in blank plaintiff should be compelled to 
give indemnity.74 However, except where the rule 
above mentioned as to the necessity of indemnity in 
all cases of negotiable instruments prevails, it seems 
settled that no indemnity should be required where 
a negotiable instrument has been absolutely de¬ 
stroyed,^® or where the circumstances are such that 
the person acquiring the instrument would not be in 


the position of a bona fide holder in due course.^® 
Thus no indemnity should be required where the 
instrument is payable to order and either has not 
been indorsed^^ or has been specially indorsed,'^® 
although there are decisions which hold that indem¬ 
nity may be required even where such instrument 
was not indorsed,^® where by local statute equitable 
defenses may be set up against bona fide purchas¬ 
ers for value before maturity,®® or where a negotia¬ 
ble instrument has been indorsed or lost after ma- 
turity,®! although in some jurisdictions the rule 
is otherwise.®® 

Statutory provisions. The furnishing of indem¬ 
nity in actions on lost negotiable instruments is re¬ 
quired under statutes expressly so providing.®® 
Such statutes sometimes do not apply to negotiable 
instruments which have been destroyed ;®^ but they 
do apply to a negotiable instrument lost after ac¬ 
tion begun.®® It has been held that plaintiff will 
not be permitted to circumvent the statute by bring¬ 
ing suit on the original indebtedness, for which the 
bill or note was given, without furnishing an in¬ 
demnity bond.®® 

c. Eeqnisites and Sufficiency of Indemnity 

The Indemnity bond should be sufficient to save the 


VeffotiaULe certificate of fiefposlt 
Where depositor brouerht action 
against bank on negotiable certifi¬ 
cate of deposit which had been lost 
without Indorsement thereon before 
demand for payment, court of law 
could require depositor to give in¬ 
demnity bond against the possibility 
of future presentation and demand, 
as a prerequisite to Judgment.—Mc- 
Cready v Farmers Bank of Ashland, 
20 NF.2d 269, 60 Ohio App 174 
71- Tex.—^Kirkpatrick v. San Angelo 
Nat. Bank, Civ.App., 14« S.W. 362. 
S8 C.J. P 268 note 68. 

73. Cal.—Welton v. Adams, 4 Cal. 

37, 60 Am D. 679. 

38 C.J. p 267 note 54. 

73- Colo—Murray v. Ready, 277 P. 
298, 85 Colo. 544. 

Fla.—Clay County v. Toney, 14 So. 

2d 193, 153 Fla. 172. 

Ind.—^Lehman Mfg. Co. v. Jewett, 
168 N.B. 46, 90 lnd.App. 12. 

74b NJ—Bankers* Trust Co. v. 

Bank of Rockville Center Trust 
Co., 169 A. 605, 110 N.J.Bq. 203, 
reversed on other grounds 168 A. 
733, 114 N.J.Eq. 391, 89 AL-R. 
697 

Tex—Corpus Juris cited in Whaley 
V. Coronal Institute, Civ.App., 48 
S.W.2d 687, error dismissed. 

38 C.J. p 267 note 55 
75. Ind.—Lehman Mfg. Co. v. Jew¬ 
ett, 168 NE 46, 90 lnd.App. 12. 

88 C.J. p 267 note 57. 


Destruction in firs 
N.T.—Gulf Oil Corporation v. Dough¬ 
erty, 9 N.Y.S.2d 80. 266 App.Div 
690. 

76- Ohio.—Citizens' Nat. Bank v. 
Brown. 11 N.E. 799, 45 Ohio St 
39. 4 Am S.R. 626. 

77. Ohio.—Citizens' Nat. Bank v. 
Brown, supra. 

38 C J. p '2*67 note 68. 

78. Me.—^Moore v. Fall, 42 Me. 450, 
66 AmD. 297. 

79- Pa.—^Barclay v. Lehigh Coal & 
Navigation Co., 33 Pa.Super. 214. 
38 C J. p 268 note 60. 

80. Miss—Wofford v. Holmes Coun¬ 
ty Police Board, 44 Miss. 679. 

38 C J. p 268 note 61. 

81. Neb.—^Kirkwood v. Hastings 
Exch. Nat Bank, 58 N.W. 1135, 
40 Neb. 497. 

38 C.J. p 268 note 62. 

82. DC.—^Butler v. Joyce, 20 DC. 
191, 16 LRA. 205. 

38 C J. p 268 note 63. 

83. N.T.—Keleher v. Manufacturers' 
Trust Co., 260 N.T.S. 899, 146 Misc. 
689. 

38 C.J. p 26'8 note 64. 

Xnstraments **tran8fezaUe by deliv¬ 
ery*® 

(1) The statutory requirement of 
an indemnity bond is lixolted to ac¬ 
tions on instruments transferable 
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by delivery.—^B^son v. Henderson, 77 
S.W.2d 8, 256 Ky. 729. 

(2) In action on lost note, payable 
to order, indemnity bond was not 
necessary, since instrument was not 
'^transferable by delivery, merely."— 
Ficklln V. Nickles, 38 S.W.3d 466, 
238 Ky. 591. 

Not limited to holders in dne course 
The statutory provisions that 
plaintiff must execute bond to In¬ 
demnify defendant against other 
persons' claims on account of note, 
are applicable whether plaintiff Is 
holder in due course or holder other 
than in due course.—Goerlmger v. 
Juetten, 297 NW. 361, 237 Wis, 643. 

84. NT.—Wright v. Wright, 54 N. 
T. 437, 

38 C J. p 268 note 65. 

85. N.T.—Jacks V. Darrin, 8 B. D. 
Smith 548. 1 Abb.Pr. 148. 

sa Mo.—Elchenberg v. Magidson's 
Estate, App.. 170 S.W 2d 105. 
Fresumptlon against negotiability 

(1) Where no evidence as to the 
negotiability of the note appears, 
it will not be presumed to have been 
negotiable, so that the failuz« to 
require an indemnity bond in a suit 
on the original indebtedness will not 
constitute permitting plaintiff to ciiv 
cumvent the statute.—^Eichenberg v. 
Magidson's Estate, supra. 

(2) Presumption against negotia¬ 
bility see infka i 27. 
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defendant harmless against claims of other persons on 
the lost Instrument and against expenses In defending 
against such claims. The bond need not be tendered be¬ 
fore suit Is brought. 

The bond of indenmity should be such as to save 
defendant harmless against all lawful claims of 
any other person on the lost instrument itself and 
against all costs and expenses by reason of defend¬ 
ing against such claims and it should be only for 
a period sufBcient to protect defendant against such 
claims.8® Its sufficiency should be determined by 
the circumstances of the particular case.*® 

By whom made. The bond must be that of plain¬ 
tiff.®® Although under some circumstances the 
bond of plaintiff alone may be adequate,®^ defend¬ 
ant is justified, before proof at trial of the facts al¬ 
leged by plaintiff, in demanding a bond with a sure¬ 


ty.®® 

Where more than one defendant Where one of 
two partners is sued on a firm note, it is sufficient 
that an indemnity bond is given to the one only.®® 
However, tender of a bond of indemnity to one only 
of two defendants is not a compliance with a de¬ 
cree or statute directing payment on tender of the 
bond to two defendants.®^ 

Approval by court. The indemnity is frequently 
required to be approved by the court.®® After the 
bond is approved by the court an injunction will 
not be granted because of the insufficiency of the 
bond.®® 

Time to tender. While it may be the better prac¬ 
tice to tender a bond of indemnity before suit is 
brought,®^ or to offer in the bill or complaint to* 


87. Miss.—American ISixpress Co. v. 

Grlllis, 103 So. 196. 140 Miss. 69 
33 O.J. p 269 note 79. 

Twice amonnt involveA 

Company which purchased Interest 
of owners of stolen bonds issued by 
irrigation district, and which sought 
relief In suit against Irrigation dis¬ 
trict to recover on the bonds, was 
reguired to supply Indemnifying 
bond undertaking to Indemnify dis¬ 
trict against loss, in twice the 
amoimt of the bonds, includmg ac¬ 
crued Interest and interest that 
would accrue to date of maturity, 
as well as an adeguate amount to 
cover reasonable and necessary ex¬ 
penses that might be Incurred In 
litigation m event actions to recover 
on the stolen bonds should later be 
prosecuted—^Sudler, Wegener & Co, 
V. Hmsdale Irr. Diet., 128 P.2d 420, 
63 Idaho 546. 

Tnrehar security should be provid¬ 
ed for in the judgxnent in case the 
bond given proves inadeguate.— 
Switzerland Gen. Ins. Co. v. New 
York Cent. & H. R. R. Co., 136 N.T, 
S. 726, 152 App.Dlv. 70—38 C,J. p 
269 note 84. 

Penal sum 

It is not necessary that the bond 
name a penal sum.—Stone v. Gray, 
103 P. 155, 10 CaLApp. 609—38 C.J. 
p 269 note 85. 

88;i Wls.—Gkierllnger v, Juetten, 297 

N.W. 881, 237 Wls. 543. 

JDBStnunent xequlxlng prompt pre- 

Whila stipulation on which '*Rx- 
press Company check*' was issued to 
purchaser that, if check was lost, re¬ 
fund will not be made till the com¬ 
pany has been furnished a bond of 
indemnity, is reasonable and should 
be enforced, it does not reguire a 
perpetual bond, in view of valid pro¬ 
vision on face of check that It must 
be presented pron^ptly, and in a rea¬ 


sonable tima or drawer will be dis¬ 
charged; and there was no error in 
court limiting life of bond required 
to a year.—American Rxpress Oo. v. 
Grillls, 103 So. 196, 140 Miss. 39. 
Aimitatton period as maximum 
The bond, required by statute to 
be given by party suing on lost note 
to indemnify defendant against other 
persons* claims on account of such 
note, need not be continued in force 
beyond statutory limitation period 
from date of last credit on note, 
subject to condition that obligations 
of bond shall terminate if note is 
found before expiration of such pe¬ 
riod and canceled and surrendered. 
—Goerlinger v. Juetten, 297 N.W. 
361, 237 Wia 643. 

89. Tex.—Galveston aty Co. v. Sib¬ 
ley, 56 Tex. 269. 

38 O.J p 269 note 80. 

{Failure to Indemnify succeeding ob. 
llgor 

Indemnity bond tendered by alleg¬ 
ed owner of lost negotiable bonds 
was held insufficient because of fail¬ 
ure to indemnify succeeding obligor 
and grantee of realty originally in- 
cumbered to secure bonds.—Whaley 
V. Coronal Institute, Tex,CivJlpp., 
48 S.W 2d 687, error dismissed. 

Error as to number of bonds 
Tex.—Whaley v. Coronal Institute, 
supra 

90. Idaho—Sudler, Wegener & Co. 
V. Hillsdale Irr. Dist., 123 P.2d 
420, 63 Idaho 546. 

Owner after sale of interest 
Where company, which purchased 
interest of owners of stolen bonds 
Issued by irrigation district, was the 
oine seeking relief in suit against ir¬ 
rigation district for restoration of. 
and to recover on, the bonds, the 
company was required to supply in¬ 
demnifying bond undertaking to in¬ 
demnify district against loss, and 
could not rely on Indemnifying I 
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bonds executed by owners of bonds 
who sold the bonds, since court was 
without Jurisdiction to require own¬ 
ers to give an indemnifying bond.— 
Sudler, Wegener & Co. ▼. Hillsdale 
Irr. Dist., supra. 

Holder of note 

In action on lost note the Indem¬ 
nity bond may be given by the hold¬ 
er, and It is not necessary that the 
original payee give bond.—Stone v. 
Gray, 103 P. 156, 10 CalApp. 609. 

91, N.J,—Sterne v. South Jersey Ti¬ 
tle & X^inance Co., 110 A. 539, 91 N. 
J.Eq. 363. 

88 C.J. p 269 note 32. 

98. N.J —^Sterne v. South Jersey Ti¬ 
tle & Finance Co, supra. 

93. Mo.—Sauter v. Leveridge, 15 S. 

W. 981. 103 Mo. 616. 

88 C.J. p 270 note 87. 

94b Mich.—Higgins t. Watson, 1 
Mich 428. 

N.J.—^Moore v, Duman, 62 A. 327, 79 
N.J.Eq. 1. 

95. Ky.—Hoyland v. Mlddlesbor- 
ough Nat Bank. 126 S.W. 85'6. 187 
Ky. 682. 

38 O J. p 270 note 89. 

Amendment by court 
Where payee of note secured by- 
mortgage covering condemned land 
was party to condemnation proceed¬ 
ing, but payee had lost note and 
court ordered payee to execute five- 
year indemnity bond for protection 
of maker, but refused to approve 
tendered bond and amended order eo 
as to require a bond good for twen¬ 
ty years, the amendment was errone¬ 
ous and original order would be re¬ 
instated.—Clay County v. Toney, 14 
So.2d 193, 153 Fla. 172. 

98. Lia.—Mills T. Jones, 9 La-Ann. 

11 . 

97, Pa.—Snyder v, Wolfley, 8 Serg. 
& R. 328. 

38 CJ. p 268 note 69. 
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give proper indemnity under the direction of the 
court,®* at least when the action is in place of a 
bill in chancery and plaintiff's title is incomplete 
in equity,®® the rule generally followed is that, while 
a tender of indemnity is necessary to put defendant 
in the wrong,^ it is not a condition precedent to the 
right to maintain the action or commence the suit,® 
Aside from the question of costs, considered infra 
§ 29, it is sufficient that the indemnity be given at 
any time prior to the entry of a decree for the 
amount involved,® or it may be made a condition 
of the right to an execution.^ It has also been 
held that the fact that the bond was not given until 
after the verdict and judgment does not warrant a 
reversal of the case provided it was given before a 
disposition of a motion for a new trial® 

Where a judgment conditioned on the plaintiff's 
giving an indemnity bond fixes no time therefor, 
plaintiff's failure to give a bond during the term 
of court at which the judgment is entered will not 
render the judgment void;® nor will it constitute 
a default on plaintiff's part;^ nor will it abate or 
discontinue such judgment, since the judgment will 
automatically be carried over to the next term of 
court.® 

§ 22. -Defenses in General 

Defenses which would be available In an action on an 
instrument If It were In existence are available In an 
action on the lost Instrument. The failure to comply 
with statutes relative to suits on lost Instruments Is 
also a defense. 

Any defense which might have been made to an 
action on the instrument if it were in existence may 
be set up in an action on the lost instrument;® and 

9& Ga.—^Ross v. Wrlsrbt, US Ga. 507. 

38 C J. p 269 note 70. 

99. Pa—Snyder v. Wolfley, 8 Serf. 

& R. 39S. 

1. Cal.—^Brown v. Anderson-Cotton- 
wood Irr. Diet., 190 P. 797, 183 
Cal. 186. 

2 . Mo.—^Hays v. Dow, 166 S.W.2d 
809, 237 Mo.App. 1. 

38 C J. p 269 notes 73, 74. 

3 . Mo.—Hays v. Dow, supra. 

Pa—Doyle v. Haffer, Com.PL, 5 BUy. 

L..J. 72. 

38 C.J p 269 note 76. 

4. US—First Nat. Bank v. Wild¬ 
er, Colo, 104 F. 187, 43 CaA. 461. 

38 C.J p 269 note 77. 

5. Md—Councilman v. Towson Nat. 

Bank, 64 A. 858, 103 Md. 469. 

38 C J. p 269 note 78. 

6 * Mo.—Hays v. Dow, 166 S.W.2d 
309, 237 Mo.App. 1. 

7- Mo.—^Hays ▼. Dow, supra. 


defenses, other than those relating to the loss or 
destruction of the instrument, which would not be 
available in an action on the instrument if it were 
in existence arc not available in an action on the 
lost instrument.!® The voluntary and intentional 
destruction of the instrument by plaintiff has been 
held to be a good defense to an action to enforce 
it;!! especially if the destruction was in pursuance 
of a fraudulent scheme;!® but destruction of the 
instrument by a party liable thereon is not a de¬ 
fense.!® 

The failure to comply with a statute relative to 
suits on lost notes is available as a defense in an 
action on such instrument.!^ However, the failure 
of the plaintiff to comply with statutory provisions 
requiring the exhibition of the instrument on de¬ 
manding payment and the return of the instrument 
on pa 3 nnent does not constitute a defense, since such 
requirements are not applicable to lost instru¬ 
ments.!® 

§ 23. —— Liznitations and Laches 

In a proper ease recovery on a lost instrument may 
bs prevented by the statute of limitation or laches. 

Recovery of money on a lost instrument has been 
prevented by the defense of the statute of limita¬ 
tions,!® but the action is not barred where it is 
brought within the statutory period.!^ When the 
defense of laches is raised plaintiff should have 
ample opportunity to explain the delay.!® 

§ 24. — Parties 

All persons who would be proper parties to an ac¬ 
tion on the original instrument are proper parties to an 

Darllnsr. 102 A. 858, 38 N.J.Hqi. 437, 
affirmed 106 A. 892, 90 N.J.EIq. 272. 
11. Iowa—^McDonald v. Jackson, 10 
N.W. 228, 56 Iowa 643. 

38 C.J. p 270 note 7. 

ISL Iowa.—^McDonald v. Jackson, 
supra. 

13. N.J.—^Motley v. Darlins, 102 A. 
'853, 88 N.J.F 4 . 487, affirmed 106 A. 
892, 90 N J.Bq. 272. 

88 C.J. p 270 note 9. 

14. Ala.—Huglares v. Skidmore, 153 
So. 899, 228 Ala. 348. 

15. N.C.—^Dee v. Merchants* Bank, 
163 S.F- 687, 202 N.C. 636—Wooten 
y. Bell. 146 SB. 705, 19*6 N.C 654. 

ISi interest oonpon attached to 
bond 

Ky.—Pensacola & A. R Co. v. Hil¬ 
ton, 144 S.W. 1077, 147 Ky. 663. 

17. Mich.—^Beese v. Dyer, 166 N.W. 
714, 199 Mich. 204. 

la Colo.—^Mortgaere Trust Co. v. 
Elliott, 34 P. 980, 36 Colo. 238. 


Beguest for lined date 
Where Judgment conditioned on 
the giving by plaintiff of a court ap¬ 
proved indemmty bond fixed no time 
for the approval and delivery of 
8u<di bond, defendants could at any 
time move the court to require plain¬ 
tiff to furnish the bond within a fin¬ 
ed time or have the action dismissed, 
but in the absence of a fixed date for 
that purpose plaintiff was not in de¬ 
fault in furnishing the bond.—^Hays 
V. Dow, supra. 

a Mo.—Hays ▼. Dow, supra. 

a 3jaok of ooiudaeratloa 

In an action to recover on a lost 
instrument defendant may set up 
lack of consideration.—Maddock v. 
Connolly, 91 A. 73*5, 82 N.J.Ea. 533, 
affirmed 90 A. 314. 82 N.J.Ba. 609. 

10. FraaA la aondeSUvexy 
Nondelivery is not a defense If 
the nondelivery was in pursuance of 
-* fraudulent scheme.—Motley v. 
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action on a lost Instrument; and all persons having ma¬ 
terial interests are necessary parties. 

In actions on lost instruments, the proper parties 
plaintiff are the same as though the instrument were 
not Iost.i9 Likewise, any person who would be a 
proper defendant if the instrument had not been 
lost may be made a defendant in an action on a 

lost instrument.20 

Necessary parties. All persons having material 
interests should be made defendants.^! However, 
one who has parted with his interest is not a nec¬ 
essary party defendant jg one who has a 

mere collateral interest.23 A person who has no 
interest in a nonnegotiable note but is in wrongful 
possession of it and carries it beyond the jurisdic¬ 
tion of the court is not a necessary party.^^ j 

§ 25. -Pleading in General 

a. Bill, petition, or complaint 

b. Plea or answer 

c. Issues, proof, and variance 

a. Bill, Petition, or Complaint 

The plaintiff’s pleading must allege that the lost 
Instrument was executed and delivered, that the plain¬ 
tiff Is entitled to enforce It, and that he has complied 
with any prerequisites to such suit. 

The bill, petition, or complaint must allege that 
the lost instrument was originally executed and 
delivered,^^ that it was in plaintiff’s possession and 
that he is entitled to enforce it,^® and that plaintiff 
has complied with any prerequisites to a suit on a 
lost instrument.27 Where an action to quiet title 


^ is based on a lost instrument^ the pleading must 
i disclose some interest in the property as distin¬ 
guished from some interest in the instrument or 
evidence of title.^® 

Description and contents of instrument. In an 
action at law the declaration must correctly de¬ 
scribe the lost instrument,29 and in equity the bill 
must at least aver in substance the contents there¬ 
of.so Thus the condition of a lost bond must be 
stated.®! Where a bailee of a note is negligent in 
losing it and thereby the owner has an insufficient 
description, in an action against the executor of 
the bailee for the amount, the executor cannot de¬ 
fend on the ground of want of a better descrip¬ 
tion-®® It has been held not to be necessary to at¬ 
tach a copy of the writing itself;®® but in a suit 
on a lost written guaranty of a promissory note 
it has been held that plaintifTs pleading must con¬ 
tain a copy of the guaranty, and an averment that 
payment was demanded and refused.®^ 

Allegations of loss or destruction of instrument. 
In an action to recover on a lost instrument an 
allegation of loss or destruction in the bill or com¬ 
plaint ordinarily is not necessary,®® at least where 
a copy of the instrument is filed with the com¬ 
plaint.®® Where loss or destruction must be or is 
pleaded, an allegation averring the fact of the loss 
or destruction without showing the manner of the 
loss or the diligence used in trying to find the in¬ 
strument is sufficient for this purpose, and anything 
more would be pleading of evidence,®*^ although a 
petition pleading diligence in endeavoring to secure 


19. Or,—Howe v. Taylor, 6 Or. 284 
38 O.J. p 270 note 10. 

Creditor of estate 
Alleged equity to establish and re¬ 
cover on lost note belonging to es¬ 
tate could not be asserted by credi¬ 
tor of estate unless circumstances 
were such that creditor could have 
proceeded against debtor of estate 
were note not lost.—^Shelton v. Da¬ 
vis, C.G.A Fla., 65 F.2d 591. 

Holder of bond coupon 
Where bank received money of a 
foreign government to pay coupons 
on bonds of that government on 
their surrender, owner of lost cou¬ 
pons could not sue bank at law to 
recover thereon—^Erb v. Banco dl 
Napoli, 152 N.E. 460. 243 N.Y. 45, 
60A.D.B 1009. 

20. Wls.—^Matteson v. Hhrtmann, 66 
N.W. 58, 91 Wis. 485. 

38 C J. p 271 note 12. 

21. Ind,—Clark v. Trueblood, 44 N 
E. 679, 16 Ind.App. 98. 

38 C J. p 271 note 18. 


28. Md.—Chesapeake & O. Canal Co. 

v. Blair, 45 Md. 103. 

38 C J. p 271 note 15. 

23. W.Va—Mitchell v. Chancellor, 
14 W.Va. 22. 

24. Ind.—^Butler t. Anderson, 27 
Ind. 117 

25. Fa.—^Laubach v. Meyers, 23 A. 
765, 147 Fa. 447. 

26. Pa.—Merion Land Title & Trust 
Co. V. Dawkins, Coin.Pl., 28 Del.Co. 
461. 

27. La.—Adcock v. Palmer, 163 So 
538, 179 La. 131. 

Advertisement 

Where a lost Instrument Is re¬ 
quired by law to be advertised, a 
variance between the description of 
the instrument m the petition and 
in the advertisement is fatal.—Tut¬ 
tle V. Burroughes, 9 La.Ann. 494. 

28. Mont.—Nicholson v. Nicholson, 
216 P. 328, Mont. 617, 31 A.L.R. 
548. 

29. Ala.—Porter v. Nash, 1 Ala. 452. 
Ind.—Smith v. Brown, 3 Blackf. 22. 
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30. Ind.—Cleveland v. Roberts, 14 
Ind 511—Smith v. Brown, 8 
Blackf. 2.2. 

31, N H.—Rand v. Rand, 4 N.H. 267. 
38 C J. p 271 note 21. 

38. Ark.—Sandefur v. Mattmgley, 
16 Ark. 237. 

33. Ga—Withenngton v Ware* 87 
S.E 608, 17 aa.App. 433. 

34. Pa—N. B Keim & Son v. Hoef- 
ner, 12 FaDist & Co. 469. 

36. Tex—Olive v. Bevil, 65 Tex. 423 
—Commonwealth Casualty Co v. 
Coogle, CivApp, 31 S.W.2d 362— 
McGehee v. Minter, Civ App., 26 
S W. 7118. 

38 C.J. p 271 note 27. 

36. Ind—Cunningham v. Hoff. 20 N. 
E. 756, 118 Ind. 263. 

Kan.—Bare v. Ford, 87 P. 731, 74 
Kan. 593, 118 Am.S.R 336, 11 Ann. 
Cas. 251. 

37. Ind—^Douthit v. Mohr, 18 NJL 
449, 116 Ind. 482. 

3'8 C.J. p 272 note 29. 
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the lost instruments has been held proper,38 Where 
the statute under which the action is brought applies 
to instruments lost without fraud of plaintiff, an 
averment of loss without fraud on his part is nec¬ 
essary and in proceedings under a statute re¬ 
lating to destroyed instruments an averment that 
the instrument has been lost or mislaid and cannot 
be found is not sufficient>t> Where the law requires 
that an instrument sued on must be filed or copied 
with the pleading, an averment of its loss excuses 
the failure to file it.^^ 

Allegations of tender or giving of indemnity. \ 
Even though indemnity may be necessary, as con¬ 
sidered supra § 21, it is not necessary to allege in 
the complaint that it has been given where it may 
be given any time prior to judgment,^2 especially 
where a statute provides that it shall be sufficient to 
allege the loss or destruction but, as discussed su¬ 
pra § 21 c. It has been said that the better practice 
is to tender indemnity in the petition. 

Amendment. Loss of an instrument after it has 
been declared on does not necessitate an amendment 
of the complaint,^^ at least where its execution is 
not in issue,^6 although there is also authority to 
the contrary.46 An amendment of the petition, 
filed without leave of court, or further notice to 
defendant, after the evidence in the case has been 
closed, seeking to recover on two lost notes dif¬ 
ferent from the notes alleged in the original peti¬ 
tion, to which no answer was ever made by de¬ 
fendant, cannot be considered to support a judg¬ 
ment for plaintifr.^7 

Actions on hiUs and notes. In an action on a 
lost bill or note the time when it is payable must be 
set out,^* Its date should be given,^® and the com¬ 
plaint should allege that it has not been paid.^® 


§ 25 

Where there is no allegation that the note was lost 
before maturit}-, it is not necessary to allege that 
the note had not been indorsed by plaintiff and, 
in gn action on a lost note by the payee thereof, 
it is not necessary to allege that plaintiff is the 
owner of the note,®^ that being presumed until the 
contrary is shown.®® Where it is held that on the 
loss of the instrument debt cannot be brought on 
the note, but that assumpsit may be brought on the 
original cause of action, the consideration must be 
averred.®^ 

It is not necessary to allege the loss of a note 
in an action thereon,®® although it is the better prac¬ 
tice;®® but a bill for discovery of a lost note, in 
aid of an action at law to recover on it, must al¬ 
lege the loss or destruction of the note, and that 
the person, without the discovery, has not suffi¬ 
cient evidence to maintain his action at law.®^ In 
suing on a lost note plaintiff must allege facts to 
the effect that the loss was brought about without 
any fraud on the part of plaintiff or those under 
whom he claims, where that is a statutory prerequi¬ 
site to such action.®® 

b. Plea or Answer 

The same rules generally apply to an answer In an 
action on a lost Instrument as would apply If the In¬ 
strument were not lost. 

The same rules generally apply to an answer in 
an action on a lost instrument as would apply in 
an action on the original instrument if it were not 
lost.®® However, where a bill is filed for discov¬ 
ery and specific performance of a lost contract for 
the sale of real property, defendant will be held to 
greater strictness in his answer as to the contents 
of the lost instrument than would be required if it 
could be produced.®® Where defendant pleads to 


88. N«b.—^Bashus y. Abboud, 298 N. 
W. 153, 139 Neb. 679. 

89. Ky.—Crawford y. Crawford, 2 
S W.2d 401, 222 Ky. 708. 

38 C.J. p 272 note 31. 

4a IIL-—Bogers y. Miller, 5 HI. 333. 

41. Ind—Van Dom v. Bodley, 38 
Ind. 402—^Blasingrame y. Blasln- 
game, 24 Ind. 86. 

48. Mo.—^Eaiis y. Jefferson City 
Exch. Bank, 79 Mo. 182. 

Vt—^Hopkins y. Adams, 120 Vt. 407. 

43. Mo.—Sauter y. Leyendge, 15 S. 
W. 981, 108 Mo. 615. 

44. Ind.—Johnson y. Jordan, 115 N. 
E. 600, 66 Ind.App. 110. 

88 C. J. p 272 note 49. 

4B. Ark.—^Jones y. Boblnson, 11 
Ark. 504, 54 AizlD. 212. 

88 C.J. p 272 note 60. 


46. Ohio.—Chamberlain y. Sawyer, 
19 Ohio 360. 

38 C.J. p 272 note 51. 

47. Iowa—Sturman y. Sturman, 92 
N.W. 886, 118 Iowa 620. 

48. Me.—Perkins v. Cushman, 44 
Me. 484. 

38 G.J. p 272 note 38. 

49. N.T.—Church y. Steyens, 107 N. 
T.S 310, 56 Mlsc. 672. 

38 C.J. p 272 note 39. 

50. Ky.—^Mason y. Poster, 8 J.J. 
Marsh. 283. 

51. Ind.—Embree y. Emmerson, 74 
N.E. 44, 37 Ind.App 16, rehearing 
denied 74 N.E. 1110. 37 IndApp. 16. 

58. Ind.—^Embree y. Emmerson, su¬ 
pra. 

53. Ind.—^Embree y. Emmerson, su¬ 
pra, 
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54. Ky.—Stephens v. Crostwait, 8 
Bibb 222. 

38 C.J. p 272 note 48. 

55. Ga.—^Trloe y. Adams, 125 S.E. 
878, 33 Ga.App. 257. 

Tex.—Houy y. Gamel, 62 S.W. 76, 
26 Tex.Clv.App. 123. 

56. Gku—^Tiice y. Adams, 125 S.E. 
878, 33 Ga.App. 267. 

57. La.—-Walle y. Douglas, 66 So. 
542, 136 La. 70. 

38 C.J. p 272 note 46. 

58. Ky.—Crawford y. Crawford, 2 
S.W.3d 401, 222 Ky. 708. 

FetitiLon held snffllcient 
Ky.—^Fuson y. Henderson, 77 S.W.2d 
8, 256 Ky. 729. 

59. Cal.—Castro y. Wetmore, 16 Cal. 
379. 

38 C.J. p 278 note 54. 

6a N.T^—Crary y. Smith, 2 N.T. 

60. 
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the merits, he cannot afterward object that a court 
of law has no jurisdiction,®^ and he also waives ob¬ 
jections for want of profert.®* 

Denials, By way of answer, defendant may deny 
the allegation of loss,®® or deny the correctness of 
the copy set out by plaintiff,®^ or deny plaintifFs 
title.®® A general denial under oath has been held 
to put in issue the execution of the instrument®® 
An answer admitting the execution of a note to 
plaintiff and stating that defendant did not recol¬ 
lect the amotmt, date, or time of the maturity of 
the note and therefore would not admit the cor¬ 
rectness of plaintifFs allegations on these points has 
been held to be evasive and insufficient ®7 A trav¬ 
erse of the allegation that the instrument is lost is 
necessary to entitle a defendant to oyer®® or to pre¬ 
vent the introduction of secondary evidence of the 
contents of the instrument alleged to be lost.®® 

Demand of indemnity. Defendant need not de¬ 
mand indemnity in his answer in order that he may 
take advantage of a failure to give such indemnity.^® 

c. Issues, Proof, and Variance 

In an action on a lost Instrument, as In other civil 
actions, the issues are confined to those raised by the 
pleadings, and the proof must correspond with the is¬ 
sues. 

In an action on a lost instrument, as in other 
civil actions, the issues are confined to those raised 
by the pleadingsJl The important matters to be 
established are the due execution, contents, and 
loss of the instrument.^® In an action on a ne¬ 
gotiable instrument lost before maturity, evidence 


must be introduced that the instrument was not ii>- 
dorsed,^® or, if the action is by a subsequent hold¬ 
er, that it was indorsed to him.^^ In jurisdictions 
where the general rule is that an averment as to* 
the title of plaintiff even if unnecessary must be 
proved, it applies to an action on a lost instrument.'^®- 

Admissions in pleadings. Matters alleged by 
plaintiff, and admitted or not denied by defendant,, 
need not be proved.^® Accordingly, if the answer 
prays reference to the instrument, actual proof of 
the instrument is not necessaiy to make out a cause 
of action-77 Similarly the plea of failure of con¬ 
sideration admits the execution of the instrument 
sued on,78 and a plea of illegality of consideration 
has been held to admit the destruction of the in- 
strument.79 Also an answer averring payment and 
alleging that the instrument was not lost by acci¬ 
dent but destroyed by the obligee for the purpose 
of releasing the obligor admits the existence and 
loss of the instrument.®® A plea of set-off has been 
held to admit the existence, assignment, and loss 
of the note sued on.®^ 

Under statute or code provisions which enact that 
if the contents of a written instrument are set out 
in a complaint its execution is admitted if not de¬ 
nied under oath, a complaint which alleges the exe¬ 
cution of an instrument, states its contents, and 
alleges its loss will be taken to be true unless an 
answer verified by affidavit is filed;®® but it has 
also been held that such a statute does not apply 
to lost instruments.®® 

Evidence admissible under pleadings. Only evi¬ 
dence within the issues raised by the pleadings is 


61. Tenn.—Cherry v. Mann, Cooke 
26S, 5 Ain.D. 696. 

62. Tenn.—^Lowry Medlin, 6 

Humphr. 450. 

63. N.H.—^Rand v. Band, 4 N.H. 267. 
Ohio.—Sargrent v. Steubenville & I. 

B. Co., 82 Ohio St 449. 

64. Pa.—Laubach v. Meyers, 23 A. 
765, 147 Fa. 447. 

65. Tenn.—^Burton v. Dees, 4 Yers. 
4. 

66. Tex.—Drskine v. Wilson, 20 Tex. 

77. 

67. Ky.—Hill V. Lackey, 9 Dana 81. 

68L Conn.—^Paddock v. Higgrins, 2 
Boot 316—^Kelley v. Blags, 2 Boot 
126. 

69. N.C.—Fisher v. CarroU, 41 N.a 
485. 

TO, N.T.—Desmond v Bice, 1 laait 
530. 

71. Ark.—-Hull v. Hull, 196 S.W.2d 
905. 

72. W.Va.—Linn y. ColUns, 87 S.B. i 


934, 77 W.Va. 69,2, Ann.Cas.l918C 

86 . 

To whom huuzance policy was is¬ 
sued 

In an action on a lost insurance 
policy issued to one of two men of 
the same surname killed in the same 
catastrophe, plaintiff could recover 
on proof that the policy was issued 
to her decedent regardless of the 
name written on the stub tom there¬ 
from, the question being whether the 
policy was Issued to him, not wheth¬ 
er his name was correctly written 
on the stub.—Young v. Travelers' 
Ins. Co., 215 P. 383, 125 Wash. 118. 

73. Ind.—Sloo v. Roberts, 7 Ind. 
128 

Pa.—^Bigler v. Keller, 6 Wkly.N.C. 
323. 

74. Ind—^Bean v. Keen, 7 Blackf. 
152. 

Ky.—Arnold v. Voorhies, 4 J.J. 
Marsh. 507 


Lumber Co., 176 S,W. 441, 190 Mo- 
App. 7r6. 

38 C.J. p 275 note 18. 

76. Ky.—Fndicott ▼. Btump, 128 S- 
W. 76. 

77. SC.—Edgefield Mfg. Co. v. 

Maryland Casualty Co., 58 S.E 969, 
78 SC. 73. 

8'8 C.J. p 275 note 22. 

78. Tex—Scherer v. Upton, 31 Tex. 
617—Hawkins v. Stevenson, Dali 
658. 

79. La.—Nagel ▼, Mlgnot, 8 Mart. 
488. 

Mass—^Boston Lead Co. v McGuirk, 
15 Gray 87. 

8(^ Va—Colley v. Sheppard, 31 
Gratt. 812, 72 Va. 312. 

81. ilrk—Willson v. Light, 4 Ark. 
158 

82. Ind—^Pattison v. Shaw, 82 Ind. 

3*2 

38 C.J. p 276 note 21. 

83. Ark.—Norris v. Kellogg, 7 Ark. 

112 . 


75. Mo.—Silverthome v. Summit 
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adtnissible.^^ Thus duress in the destruction of 
notes sued on cannot be proved over objection un¬ 
less specially pleaded.86 Under a general denial 
evidence that defendant never executed the instru¬ 
ment is admissible not to show that the instrument 
was never executed, but to show its nonexistence.^® 
It has been held that no special count in the com¬ 
plaint is required in order to permit secondary evi¬ 
dence of the lost instruments^ If a plea of non est 
factum is filed, it may be met by the proof that the 
lost instrument was genuine and that the copy at¬ 
tached to the petition or declaration is correct®® 

Variance, Failure to prove the contents of a lost 
instrument, as alleged in the declaration, in mate¬ 
rial points is a fatal variance;®® but a variance 
which is not substantial does not affect the rights 
of the parties.®® A complaint alleging the exist¬ 
ence of a bond, and making profert, is not sustained 
proof of a lost bond.®i Where the complaint 
avers that the instrument is lost or in the posses¬ 
sion of defendant, proof that it is lost conforms to 
the complaint.®® An allegation that the instrument 
sued on was destroyed is supported by offering in 
evidence the mutilated instrument;®® and proof 
that a note was destroyed by fire will support an 
allegation that the note was lost®® 

§ 26. —— AfiEidavit of Loss 

a. In general 

b. Requisites and sufficiency 


a. 1 r Genaxal 

Under statute, or In equity, an affidavit of loss or 
destruction of a lost instrument may be necessary as 
the basis of Jurisdiction. 

In a suit in equity to recover on a lost instru¬ 
ment, the bill or petition should be verified,®® or an 
affidavit of loss or destruction of the instrument 
in question, as the basis of the jurisdiction of the 
court, should be filed with the bill®® or annexed to 
the bill.®'^ However, where a court of equity would 
have jurisdiction of a suit on a lost instrument in¬ 
dependent of the fact of the loss, an affidavit is not 
necessary,®® Thus it is not necessary in a case 
where fraud, trust, or other known ground of chan¬ 
cery jurisdiction is relied on,®® or in a bill to fore¬ 
close a mortgage^ or for specific performance.® 

No affidavit of loss is required in an action at 
law to recover on a lost instrument,® nor should 
such affidavit be required under the codes estab¬ 
lishing one uniform system of pleading and prac¬ 
tice.® However, where express provision for an 
affidavit of loss in an action on the lost instrument 
is made by statute, the affidavit is necessary to give 
the court jurisdiction,® unless the statute provides 
merely a cumulative remedy.® 

Foundation for secondary evidence. In some cas¬ 
es the making of an affidavit of loss is held to be 
necessary only to enable plaintiff to introduce sec¬ 
ondary evidence of the contents of the lost instru- 


84 . Ark.—Hull V. Hull, 196 e.W.2d 
90<5. 

InjrtramaiLts litfia admlssllil* under 
Inference 

Where complaint In ejectment al¬ 
leged that one whose deed In plain- 
tllTs chain of title to land Involved 
was attached to complaint as ex¬ 
hibit owned and conveyed title of 
all persons who had title from fed¬ 
eral government, but that deeds to 
them were lost or destroyed, patent 
from government and patentee's deed 
to grantor m exhibited deed were 
pleaded as lost Instruments, at least 
inferentially, so that their admis¬ 
sion in evidence over objection that 
they were not attached to complaint 
was not error or prejudicial to de¬ 
fendants.—Hull V. Hull, supra 

85. Iowa.—Sturman v. Sturman, 92 
N.W. 886, 118 Iowa 620. 

86. Ind.—Millikan v. State, 70 Ind. 
310. 

87. U S.—^Renner v. Bank of Colum¬ 
bia, D.C., 9 Wheat 681, 6 Ii.Ed. 
166. 

N.T.—Livingston County v. White, 
30 Barb. 72. 

88. Ga.—^Trlce v. Adams, 125 S.iEi. 

878, 83 Ga.App. 867. I 


89. HI.—Millett ▼. McDonald, 200 
HLApp. 149. 

88 aJ. p 275 note 31. 

90. Ga.—McNeel v. aark, 187 S.E 
99, 36 Ga.App 358. 

91. Ohio.—Chamberlain ▼. Sawyer, 
19 Ohio 860. 

98. Ind.—^Barnett v. Lucas, 61 H.E. 
683, 27 IndJLpp. 441. 

93. N.T.—^Martin v. Blydenburgh, 1 
Daly 314. 

SC.—^Myers v. Sealy, 89 S.C.L. 473. 

94. Mass.—^McGregory v. McGreg- 
ory, 107 Mass. 643. 

95. Ey.—Kennedy v. Conn, 8 B.Mon. 
321. 

Additional aOdavlt 
If the bill IB sworn to and al¬ 
leges the loss of the instrument an 
additional affidavit of loss is un¬ 
necessary.—Yimont v. Stitt 6 B. 
Mon., Ky., 474—38 C.J. p 273 note 
76, 

96. Ind.—Blasmgame v, Blasln- 
game, 24 Ind. 86. 

38 C.J. p 273 note 73. 

97. NC.—Grant v. Beid, 46 H.C. 512. 
88 C.jr. p 1273 note 74. 
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98. Ark.—Allen v. Smith, 29 Ark. 
74. 

38 C.J. p 278 note 76. 

99. Mass.—Campbell v. Sheldon, 13 
Pick. 8. 

L Ala.—O'Bannon v. Myer, 36 Ala. 

651, 76 Am.D. 336. 

Ark.—Allen v. Smith, 29 Ark. 74. 

8. Ind.—^Blaslngame v. Blasmgame, 
24 Ind. 86. 

8. Ala.—^Mobile Bank v. Williams, 
18 Ala. 644. 

Ind.—^Blasingame v. Blasmgame, 24 
Ind. 86. 

4. Ind.—^Blaslngame v. Blaslngame, 
supra. 

88 C J. p 273 note 85. 

5. Mo.—^Hudson v. WWght, 103 SW. 
8, 204 Mo. 412. 

88 C.J. p 274 notes 66, 87. 

Tsomm pending appeal 

If the Instrument is sued on, and 
Is lost pending an appeal trom a 
Justice of the peace, an affidavit of 
loss IS not required.—Hosea v. Cross, 
60 Mo. 173. 

6. Ala.—^Tapscott v. Gibson, 20 So. 
23, 129 Ala. 503. 

38 C.J. P 274 note 88. 
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inent,^ or to introduce a certified copy of the lost 
instrument and, if the fact be otherwise clearly 
proved, such affidavit may be dispensed with ® 

Excuses, The failure to file an afiidavit of loss, 
when necessary, is not excused by the fact that 
plaintiff took the stand as a witness and testified 
as to the loss of the note.^® 

Objections, The omission of the affidavit of loss 
in a suit on a lost instrument should be taken ad¬ 
vantage of by demurrer to the declaration or bilL^^ 
It is waived by a failure to demur^^ or hy going to 
trial on the merits without objection.^* 

b. Bequisites and Sufficiency 

An afffdavft of loss must comply with statutory re¬ 
quirements. It must contain an averment of the loss 
of the Instrument sued on, and must be clear, satisfac¬ 
tory, and certain. 

An affidavit of loss must comply with statutory 
requirements, if any, as to its contents.^^ It must 
contain an averment of the loss of the instrument 
sued on,i5 and it has been held that the facts about 
the loss and search for the lost instrument should 
be set out in detail.^® Where the affidavit recites 
in detail the facts of the loss it is sufficients*^ 

Fonn, In the absence of a prescribed form, the 
affidavit of loss may be made in the body of plain¬ 
tiffs pleading or on a separate paper but it must 
be clear, satisfactory,!® and certain as to those 
things which should be shown therein.®® 

By whom made. The affidavit of loss must be 
made by some one knowing the facts,®! and, there¬ 
fore, cannot be made by a child too young to have 
knowledge of them®® It may be made by plain¬ 
tiff,®® even though the law makes the party incom¬ 


petent to testify in the main case,®^ or by anyone 
who knows the facts, even though not a party to 
the suit.®® 

Before whom made. The affidavit should be 
made before an officer authorized to administer the 
oath.®® 

Time of filing. At least where no demurrer has 
been filed, it has been held that the affidavit may 
be filed during the progress of the cause and at 
any time before trial.®7 

Objections and watver thereof. The sufficiency 
of the affidavit may be tested by demurrer.®® Such 
objections cannot be raised after answer;®® and a 
plea by defendant to the merits waives any objec¬ 
tions to the form and sufficiency of the affidavit of 
loss.®® 

Amendment, If the affidavit is defective, plain¬ 
tiff may file an amended affidavit;®! but where the 
affidavit is rejected as defective, and no further 
evidence is offered or application for a continuance 
or leave to amend made, the judgment must be for 
defendant®® 

§ 27, -Evidence 

a. In general 

b. Presumptions 

c. Burden of proof 

d. Admissibility 

e. Weight and sufficiency 

a. In General 

Rules of evidence ordinarily applied by courts of law 
and equity are operative In actions on lost Instruments. 

The rules of evidence ordinarily applied by courts 


7. Ky.—Calvert v. Nichols, 8 B. 
Mon. 264. 

Ter.—^Watson v. Blsrmer Mf|f. Co., 
2 S.W. 353, 66 Tex. 558. 

8. Tex—^Blanton ▼. Bay, 17 S,W, 
364, 66 Tex. 61. 

9. By.—Graham y. Hackwith, 1 A. 
K-Marsh. 423. 

la Tex.—^Bremond v. Johnson, 1 
TexAuClv.Cas. § 609. 

11. Ala—^Bell v. Moore, 9 Ala. 323. 

12. TJ.S.—Findlay y. Hinde, Ohio, 1 
Pet 241, 7 L.Bd. 128. 

13. Tenn.—^Union Bank y. Osborne, 
6 Humphr. 318. 

14. Mo.—^Hogan y. Kaiser, 88 S.W. 
1128, 113 MO.APP. 711. 

38 O.J. p 274 note 2. 

1& Mo.—Harryman v. Robertson, 8 
Mo. 449. 

38 C.J. p 274 note 6. 


18. Ill.—^Palmer v. Logan, 4 Ill. 66. 
38 C.J. p 274 note 7. 

17. Ky.—Hill y. Lackey, 9 Dana 81. 
38 C.J. p 275 note 3. 

18. Ala—Evans y. Bolling, 5 Ala. 
650. 

19. Ill.—McCart y. Wakefield, 72 Ill. 

101 . 

2a Ill.—^Palmer v. Logan, 4 Ill. 56. 

21. Tenn.—Cheek y. James, 2 Heisk. 
170. 

38 C J. p 274 note 94. 

22. Tenn.—Cheek y. James, supra. 

23. N.C.—Chancy y. Baldwin, 46 N. 
G. 78. 

38 C J. p 274 note 96. 

24. Cal.—^Bagley y. Eaton, 10 CaL 
126. 

Ely.—Hamit y. Lawrence, 2 AJc. 
Marsh. 366. 
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25. Tenn.—Carter y. Vaulx, 2 Swan 
639. 

88 C J. p 274 note 98. 

26. N.C.—-Allen y. State Bank, 21 
NC. 3. 

38 C J. p 274 note 99. 

27. Va —Thornton y. Stewart 7 
Leigh 123, 34 Va. 128. 

W.Va —^Lyttle y. Cozad, 21 W.Va. 
183. 

28. Tenn.—Carter y. Vaulx, g Swan 
639. 

29. N.C.—Allen y. State Bank, 21 
N.C. 3. 

30. Tenn.—^Lowry y. Medlin, 6 

Humphr. 4>50. 

81. W.Va.—Lyttle v. Cozad, 21 W. 
Va. 183. 

3!8 C J. p 275 note 12. 

32. Tenn —^Buckner y. Geodeker, Ch. 
A, 45 S.W. 448. 
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of law and equity are operative in actions to recover 
on lost instruments.®^ 

b. Presumptions 

Rules as to presumptions In civil cases generally 
have been applied In actions to recover on lost Instru¬ 
ments. 

Rules as to presumptions in civil cases generally 
have been applied in actions to recover on lost in¬ 
struments.®^ Thus, where a party is proved to be 
the owner of the instrument at a given time, the 
presumption of law is that he so continues to be 
such owner until the contrary is shown by coun¬ 
tervailing proof,®® or by some stronger countervail¬ 
ing presumption of law.®® Proof that a bona fide 
and diligent search has been unsuccessfully made 
for the instrument in the place where, if existing, 
it would be most likely to be found, and by the per¬ 
son in whose hands the law presumes it to be, is 
sufficient to raise a presumption of loss.®^ 

As to notes. In an action on a lost note it will 
not be presumed that it was payable at a bank in 
the state of the forum,®® or that the payee or pur¬ 
chaser thereof intentionally parted with title or pos¬ 
session.®® A lost note will be presumed to have 
been nonnegotiable and, where a negotiable note 
was lost after maturity, it will not be presumed that 
it was indorsed in blank'll 

As to conveyances. A lost deed proved to have 
been recorded before destruction of records by 
fire, will be presumed to have been properly execut¬ 
ed and acknowledged,42 to have been given for a 
valid consideration,4® and to have been delivered 
and accepted.44 If a lost conveyance is proved or 
admitted to have been executed, the presumption is 
that it conformed to the agreement for sale;4® and> 
where it is clear from the evidence that the grantor 
intended to execute to the grantee a fee simple deed 
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to the land in question, that he thought that the 
instrument which he executed and delivered to the 
grantee was such a deed and he and his heirs acted 
on such theory for many years, it will be presumed, 
in the absence of evidence to the contrary, that the 
instrument which he executed was so drawn as to 
be what he intended it to be.4® A presumption of 
a proper conveyance may be indulged where there 
has been a long continued claim of title by one per¬ 
son asserted in such open manner as to charge the 
other party with knowledge of the claim, and a 
corresponding acquiescence by the other party ;47 
but such presumption is merely one of fact to be 
considered by the jury in connection with other 
facts and circumstances.4® 

At least where the evidence is vag^e and uncer¬ 
tain, a presumption may be indulged against the 
party who destroyed a deed,4® such as a presump¬ 
tion that its contents were as alleged by complain- 
ant,®o or, if destroyed by the grantee, that it is not 
sufficient to support the rights claimed under it;®^ 
but this presumption does not relieve plaintiff of 
the burden of proving the contents vrhere his al¬ 
legations are met by positive evidence.®® 

In an cation to recover on a bond given to a mu¬ 
nicipality to protect it against a breach of contract 
it will be presumed, where no copy of the bond is 
produced, that it conformed to the ordinance re¬ 
quiring it®® 

c. Burden of Proof 

The party seeking to recover on a lost Instrument 
has the burden of proving Its former existence, execu¬ 
tion, delivery, contents, and loss. 

In accordance with the rules as to the burden of 
proof in civil cases generally, the party seeking to 
recover on a lost instrument has the burden of prov- 


33. Tex—Scherer v. Upton, 31 Tex. 
617. 

34. N.J.—Clark v. Hombeck, 17 N. 
JSq. 430. 

X&texLtloiial degtmoidoiL 

A party will not be presumed to 
have destroyed intentlonaJly an m- 
strument which he was interested in 
preservlngr—Clark v. Hornheck, su¬ 
pra/—38 C.J. p 276 note 41. 

35. Mo—^Newell v. La Font, App., 
261 S.W. 472. 

3& Mo.—Newell v. Xa Font, supra. 

37. Mo.—Newell v. La Pont, supra. 

38. Ind—^Embree v. Fmmerson, 74 
N.B. 44, 37 Ind App- 16, rehearing 
overruled 74 N.F. 1110, 37 Ind App. 
16. 


39. Ind.—Embree v. Emmerson, su¬ 
pra. 

Mo.—^Newell v. La Font, App, 261 
S.W. 472. 

40. Mo.—Corpus juris cited in 
Eichenberg v. Magidson’s Estate, 
App, 170 S.W.2d 106, 109. 

38 C.J. p 276 note 44. 

41- N.J.—dark v. Hombeck, 17 N.J. 
Eq. 430. 

42^ U.S.—^Huntington Lev. & Oas 
Co. V. Ashworth, C.C.A.W.Va, 276 
F. 48. 

43. U.S.—Huntington Dev. & Gas 
Co. V. Ashworth, supra. 

44. U.S.—Huntington Dev. & Gas 
Co. V. Ashworth, supra. 

45. Pa.—Patterson v. Forry, 2 Pa I 

466. I 


46. Miss.—Carter v. Myers, 95 So. 
252, 132 Miss. 698. 

47. Tex.—^Massie v. Hutcheson, Civ. 
App., 258 S.W. 244. 

38 C.J. p 276 note 51. 

48. Tex.—Hutchison v. Massie, Civ. 
App, 226 e.W. 695. 

38 C.J. p 276 note 62. 

49. m.—-Waters v. Lawler, 130 N. 
E. 335, 297 Ill. 63. 

50. Mich.—^Barras v. Barras, 158 N. 
W. 192, 191 Mich. 473. 

51. Tex.—Hutchison v. Massie, Civ. 
App., 226 S.W. 696. 

58. Mich.—Barras v. Barras, 158 
N.W. 192, 191 Mich 473. 

53. Ind.T.—Choctaw R. & Lighting 
Co. V. McAlester, 104 S.W. 821, 7 
IndLT. 520. 
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ing its former existence,®^ execution,®? delivery,®® 
and contents,®^ and that he is the owner thereof 
at the time of trial.®® The burden is on the gran¬ 
tor to prove that a lost deed contained a condition 
subsequent®® or a reservation of interest.®® 

Consideration, The burden is on plaintiff to 
prove consideration,®! unless from the nature of 
the instrument lost a legal consideration will be 
presxuned.®® 

Loss, Plaintiff has the burden of proving the 
loss of the instrument,®® unless it was nonnegotia- 
ble and was in the hands of defendant when last 
seen,®^ and that such loss was without fault on 
his part or on the part of those through whom he 
claims.®® 

Negotiability, Where defendant seeks to have 
plaintiff furnish the statutory bond required in 
cases of lost negotiable instruments, defendant has 
the burden of proving that the lost notes were ne¬ 
gotiable.®® 


Payment, Where the maker of a lost note pleads 
pa3mient, the burden is on him to prove his con¬ 
tention;®^ but, where the maker has proved pay¬ 
ment, and plaintiff asserts that he had returned the 
money to the maker because he was unable to sur¬ 
render the note and thereby revived the note, plain¬ 
tiff has the burden of proving such assertioa®® 

d. Admissibility 

(1) In general 

(2) To establish loss or destruction 
(1) In General 

In accordance with rules governing the admissibility 
cf evidence In civil actions generally, circumstantial and 
parol evidence Is admissible to prove the former exist¬ 
ence, execution, delivery, and contents cf a lost Instru¬ 
ment. 

The rules governing the relevancgr, competency, 
and materiality of evidence in civil actions gener¬ 
ally are applicable in actions to recover on lost 
instruments.®® Thus, circumstantial evidence is ad- 


64i K.J.—inolir V. Snyder, 35 A.2d 
715. 134 N.J.Ea. 264. 

Pa.—^In re Gre^rsrerson's Sstate. 26 
A.2d 711, 344 Pa. 498. 

Tex.—Anderson v. Walker, Civ.App., 
156 S.W.2d 990—^Riee v. Taliaferro, 
Civ.App., 166 S.W. 242. 

55. U.S.—Chicaa:o, WilminfiTton & 
Franklin Coal Co. v. Menhall, D.C. 
Ill., 42 FSupp. 81, affirmed In part 
and modified In part on other 
grounds, C.aA-, 131 P.2d 117. 

Ark.—Martin v. Martin. 19i8 S.W.2d 
408—-Phelps V. Partee, 185 S.W.2d 
706, 208 Ark. 21i3—Wadley v. Rid¬ 
ings, 298 S.W. 219. 174 Ark. 1180— 
Frwln V. Kemn, 274 e.W. 2, 169 
Ark. 183. 

Mich.—Pavela v. Balogh, 15 N.W.Sd 
673, 309 Mich. 868. 

N.J.—Plohr V. Snyder, 35 A.2d 716, 
134 N.JF<1. 264. 

N.C.—^Downing v. Dickson, 31 S.E. 

2d 378, 224 N.C. 455. 

Pa.—In re Greggerson’s Estate, 25 
A2d 711, 344 Pa. 498. 

Tex —^Knox v. Oaxnpbell, Civ.App., 

183 SW.2d 274. 

38 C.J. p 276 note 59. 

56i U.S.—Chicago, Wilmington & 
Franklin Coal Co. v. Menhall, D. 
G.I11.. 42 F.Supp. 81, affirmed in 
part and modified in part on other 
grounds, C.CJL, 131 F.Sd 117 
Ala.—^Hughes v. Skidmore, 153 So. 
399, 228 Ala. 348. 

N.J.—Flohr V. Snyder, 35 A.2d 715. 

184 N.J.E(i. 264. 

N.C.—^Downing v. Dickson, 31 SE. 

2d 378, 224 N.a 455. 

Pa.—^In re Greggerson's Estate, 25 
A2d 711, 344 Pa 499. 

38 C.J. p 276 note 60. 

57- U.S.—Chicago, Wilmington db 


Franklin Coal Co. v. Menhall, D.C. 
HI., 42 F.Supp. 81, affirmed In part 
and modified in part on other 
grounds, CC.A, 131 F.2d 117. 

Ala.—Hughes v. Skidmore, 153 So. 
399, 228 Ala. 348. 

Ark.—Martin v. Martin, 198 S.W-2d 
408—Phelps V. Partee. 185 S.W.2d 
705, 208 Ark. 212—Wadley v. Rid¬ 
ings. 298 S.W. 219, 174 Ark. 1180— 
Erwin v. Kerrin, 274 S.W. 2, 169 
Ark. 183. 

NC.—^Downing v. Dickson, 31 S.E.2d 
378. 224 N.a 455. 

Pa.—^In re Greggerson’s Estate, 25 
A.2d 711, 344 Pa. 498. 

Tex.—-Knox y. Campbell, Civ App., 
183 S.W.2d 274—Anderson v. Walk¬ 
er, C1V.APP, 166 S.W.2d 990. 

3<8 C.J. p 1276 note 61. 

Tme oopy of note 
In action on lost note, trial court 

correctly Instructed jury that plain¬ 
tiff had burden of establishing a true 

copy of the lost note.—^Meador v. 

Nowell, 21 S.E.2d 312, 67 Ga.App. 

2d 664. 

58. N.T.—Muller v. Keller, 117 N.T. 
S. 205. 

Pa.—^In re Greggerson’s Estata 25 A* 
2d 711, 844 Pa. 498. 

69. AiTk—Newport School Diet. v. 
J*. R. Holden Land db Lumber Co., 
231 S.W. 895, 149 Ark. 207. 

60. Miss —^r^evy v. Campbell, 28 So. 
2d 224. 

61. N J.—^Maddock v. Connolly, 91 
A 735, 82 N.J.Ea. 533. 

68. Ky.—^Mcllvoy v. Cochran, 3 Litt 
454. 

63. Ark.—Martin v. Martm, 198 S 
W.2d 408—Phelps v. Partee, 186 S. 
W..2d 705, 208 Ark. 212—Wadley 
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V. Ridings, *298 S.W. 219, 174 Ark. 
1180—^Erwin V. Kerrin, 274 S.W. 
2, 169 Ark. 183. 

N.C.—^Downing v. Dickson, 31 S.E.2d 
378, 224 N.C. 465. 

Pa—In re Greggerson’s Estate^ 25 
A.2d 711, 344 Pa. 498. 

Tex—Anderson v. Walker, CivApp., 
166 S.W.2d 990. 

86 C.jr. p 276 note 63. 

6^ Neb.—Walsh v. Peterson, 81 N. 

W. 853, 69 Neb. 645. 

65. Ky.—Sutton v Russell’s "Eatr, 
33 SW.2d 629, 236 Ky. 535. 

66. Mich.—^Bowen v. Mohrhardt, 236 
N.W. 818, 254 Mich. 408. 

67. Mo.—Courtney’s Estate v. Lanz- 
nar’s Estate, App, 696 S.W. 269. 

WVa—^Morrison v. Judy, 13 S.E. 

2d 751, 123 W.Va. 200. 

38 C.J. p 276 note 67. 

68. Mo—Doyle v. Doyle, 8*8 S.W.2d 
887, 232 Mo.App. 27. 

69. Ga—^Brown v. Wilson, 189 6.E. 
860, 55 GaApp. 262. 

Evidence hdld aOmlssHile 

(1) Evidence tending to show the 
consideration for the instrument is 
admissibla—Stevens v. Southern R. 
Co., 122 S.E. 295, 187 N.C. 528. 

(2) The execution of a bond may 
be proved by any person who knows 
the facts.—^Rowland v. Day, 17 Ala. 
681. 

(3) Other evidence.—^Brown v. 
Wilson, aJ89 S.E. 860, 55 Ga.App. 26!2. 
Evidence held inadmissible 

(1) When a deed is lost, it cannot 
be proved by a substituted trustee’s 
deed reciting the facts and filed as 
an exhibit.—^Foster v, Elledge, 158 
S.W. 819, 106 Ark. 342. 
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missible to prove the former existence/® execu¬ 
tion/^ delivery/2 and contents^® of the instrument. 
So, also, parol evidence is admissible to prove the 
existence or execution'^^^ and contents'^® of the in¬ 
strument. Moreover, in a state where the loss of 
the instrument must be advertised, the newspaper 
in which the publication is made need not be pro¬ 
duced/® but the advertisement may be proved by 
oral evidence/^ Admissions are sometimes received 
as evidence.*^® 

Blank note forms of the same ]sind as the note 
that was lost may be admissible if a proper founda¬ 
tion has been laid;*^® and a paper alleged to be a 
substantial copy of the original instrument involved 
is admissible where plaintiff has made out a prima 
facie case in answer to defendant’s plea of non 
est factum.®® 

Necessity of calling subscribing witnesses. There 
is a long established rule that the subscribing wit¬ 
nesses to a lost instrument must be called before 
any other evidence can be received of its execu- 
tion®i or contents,®® unless such witnesses are un¬ 


known®® or dead.®^ However, this rule is not now 
followed in all jurisdictions,®® especially if the lost 
instrument was duly acknowledged.®® 

Proof of prior, contemporaneous, and subsequent 
negotiations between the parties to a lost instru¬ 
ment is not competent to prove its contents,®7 al¬ 
though it has been hefd that, in corroboration of 
testimony of the contents of a lost deed, it is com¬ 
petent to show by another witness the negotiations 
between the parties thereto prior to, and in con¬ 
templation of, the making of the grant.®® 

Signature. Where there has been no evidence 
of the form and description of the letters in a gen¬ 
uine signature to a lost instrument^ evidence of the 
form and description of an alleged signature is inad¬ 
missible,®® and in an action on a lost instrument, 
plaintiff is not bound to accept as genuine or sub¬ 
mit to his witnesses an instrument which is produced 
by defendant, purporting to be the lost instrument.®® 

(2) To Establish Loss or Destruction 

The fact of loss may be proved by any witness who 


(2) Other evidence. 

Ga.—Brown v. Wilson, 189 S.B. 860, 
55 Ga.App. 262. 

Ill.—Farrand v. Tates, 249 llLApp 
180. 

70- Tex —Price v. Humble Oil & 
Reflningr Co., Civ.App., 1(52 S.W.2d 
804, error refused. 

38 C J. p 277 note 69. 

71- Tex.—^Dabney v. Keene, Civ. 
App, 195 S.W.2d 682, refused no 

, reversible error—^Nesbitt v. First 
Nat. Bank, Civ.App, 108 S.W.2d 
318. 

38 O.J. p 277 note 70. 

72. Tex.—^Dabney v. Keene, Civ. 
App., 195 SW.2d 682, refused no 
reversible error—^Nesbitt v. First 
Nat. Bank, Civ.App., 108 S.Wj2d 
318. 

73. N.C.—Wooten v. Bell, 146 fi.B. 
705. 196 NC. 654. 

Tex.—^Nesbitt v First Nat. Bank, 
Civ.App., 108 S.W.2d 318. 

38 C J. p 377 note 71. 

Wide latitude 

In survivmsr partner's suit against 
deceased partner’s heirs for specific 
performance of covenant in lost 
partnership agreement providing 
that deceased partner's interest 
should vest in survivor, the trial 
court properly permitted a wide lati¬ 
tude in admission of evidence in ef¬ 
fort to ascertain relation of parties 
and circumstances surrounding 
transaction before and after execu¬ 
tion of alleged partnership agree¬ 
ment.—Walker v. Drogmund, 74 P.2d 
1235, 101 Colo. 531. 

74- Ill.—^Browning v. Browning, 46 
54CJ.S.-53 


N.E.2d 101, 317 IllJLpp. 372, trans¬ 
ferred, see, 39 NB2d 375, 379 
Ill. 29. 

Tex —^Dabney v. Keene, Civ.App, 195 
S.W.2d 682, refused no reversible 
error. 

38 C.J. p 277 note 72. 

Testimony by magistrate 
In action on lost industrial life 
policy, which defendant insurance 
company denied having Issued, a 
magistrate's testimony that policy, 
brought to him by plaintiff after in¬ 
sured’s death, was Issued by indus¬ 
trial company, for which one who 
delivered policy to plamtiff before 
insured's death was local agent, was 
admissible.—^Drayton v. Industrial 
Life & Health Ins. Co.. 31 S B 2d 148, 
205 S.C. 98 

76. Ill.—^Browning v. Browning, 46 
N.B 2d 101, 317 I11.APP. 372, trans¬ 
ferred, see. 39 N.B2d 375, 879 
Ill. 29. 

Wis.—Goerlinger v. Juetten, 297 N. 

W. 361, 237 Wis. 543. 

38 C.J. p 277 note 74. 

78- La.—^Miller v. Webb, 8 La. 516 

77. La,—^Miller v. Webb, supra. 

78. Ind—^Bmbree v. Bmmerson, 74 
N.B. 44, 1110, 87 Ind.App. 16. 

38 CJ. p 277 note 78. 

79. Fla,—Fields v. Fields, 191 So. 
512, 140 Fla, 269. 

Porms held admissible 

In wife’s action against estate of 
deceased divorced husband on note 
which was destroyed by fire, two 
note forms similar to note which 
was destroyed were properly admit¬ 
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ted where a foundation was laid by 
testimony of wife's attorney in di¬ 
vorce action that destroyed note was 
the same form of note as those used 
in his practice, which form was al¬ 
so used by a named bank, and two 
bank employees testified as to form 
of notes used by bank—^Fields v. 
Fields, supra. 

80. Gfiu—^Brown v. Wilson, 189 SB. 
860, 65 Ga,Aj>p. 262 

81. N.C.—^Tuttle V. Rainey, 4 SB. 
475, 98 N.C. 513. 

38 C.J. p 277 note 82. 

88. N.a—Garland v. Goodloe, 3 N. 
C. 351. 

83. Ga.—Turner v. Cates, 16 S.B. 
971, 90 Ga, 731. 

38 C.J. p 277 note 84. 

84. NC.—Garland v. Goodloe, 3 N. 
a 351. 

85. Hinn.—^Berryhill v. Clark, 163 
N.W. 137, 137 Minn. 136. 

38 C.J p 277 note 86. 

86. N.T.—Simmons v. Havens, 29 
Hun 119, affirmed 5 N.B. 73, 101 
NT. 427. 

38 C.J. p 278 note 87. 

87. Cal.—Nicholson v. Tarpey, 26 P. 
1101, 89 CaL 617, 124 Cal. 442, re¬ 
heard 57 P. 457, 124 Cal 442. 

318 CJ. p 278 note 88. 

88. Ala.—Dick V. Darden, 85 So. 369, 
204 Ala. 400. 

89. Cal.—Spottiswood v- Weir, 22 P. 
289, 80 Cal. 448. 

9Qi Pa—Helzer v. Helzer, 41 A* 
40, 187 Pa, 243. 

Tex.—^Hill V. Townsend, 24 Tex. 675. 
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has knowledge of the facte; and an affidavit of lose 
^led with the pleadings in a law action is admissible 
therefor, although a preliminary affidavit of loss In an 
equity suit is not so admissible. 

The fact of loss may be proved by parol evi¬ 
dence,® ^ such as the testimony of any witness who 
has knowledge of the facts,®® including a party to 
the action.®® There is no distinction on this point 
between cases where the action is on the instrument 
and where the question arises indirectly.®^ How¬ 
ever, a party to the suit is not, is seems, a compe¬ 
tent witness in relation to what took place between 
him and the deceased grantor with respect to the 
destruction of the instrument.®® 

Affidavit of loss. The preliminary affidavit of 
loss which must be filed with the bill in a suit in eq¬ 
uity on a lost instrument, where the loss is the ju¬ 
risdictional fact, as discussed supra § 26, is not 
available on the hearing as evidence of that fact, 
but it must be proved by other competent evidence.®® 
However, where an affidavit of loss has been filed 
with the pleadings in an action at law, it is admis¬ 
sible in evidence to prove the fact, or the proof 


may be made by an affidavit presented solely for 
that purpose,® 7 in accordance with the rule that 
the preliminary testimony of the parties may be 
presented by affidavit, as considered in Evidence § 
840. If an action is brought on a lost instrument, 
which is supported by affidavit of loss, but the in¬ 
strument is found before trial, the instrument it¬ 
self may be read in evidence.®® 

e. Weight and Sufficiency 

It Is generally held In actions on lost Instruments 
that evidence of the former existence, execution, deliv¬ 
ery, loss, and contents of the instrument should be clear 
and convincing. 

In accordance with the general rule as to the 
degree of proof required to establish matters with 
respect to written instruments by parol or extrin¬ 
sic evidence, as considered in Evidence § 1023, it 
is generally held that in actions to recover on lost 
instruments the evidence of the former existence, 
execution, delivery, loss, and contents of the in¬ 
strument should be clear and convincing;®® or, in 


91. Tex—^Lott V. Vaji Zandt, Civ. 
App., 107 S.'W.2d 761. 

38 ax p 277 note 73. 

92. Or.—^Eienworthy v. Slooman, li25 
P. 273. 63 Or. 604. 

38 aJ p 278 note 98. j 

93. Cal.—^Baaley v. Slaton, 10 Cal. 
136. 

38 CX p 278 note 94. * 

The xeason for the role Is that the 
fact of the loss or destruction is not 
an issue in the case, bur Is merely 
a preliminary and collateral matter 
for the court to determine before 
proceedingr with the trial—^Bag:ley v- 
Eaton, supra—38 C.X p 2718 note 95. 
mitezata person. 

In action on lost industrial life 
policy, evidence that man who came 
to plaintiff’s home, requested to see 
policy, and told plaintiff that It was 
not in bag* handed him by plaintiff, 
who kept policy therein, declared 
himself defendant Insurance com¬ 
pany’s superintendent end exhibited 
to plaintiff a letter, which she rec¬ 
ognized as one previously mailed by 
her to company’s home office, was 
admissible as tending to show cir¬ 
cumstances under which policy was 
lost, although plaintiff could not 
read or write and testified to no 
identifying marks on letter—^Dray¬ 
ton V. Industrial Life & Health Ins. 
Co., 31 S.3B3.2d 148, 205 S.C. 98. 

9d. Conn—^Fitch v. Bogue, 19 Conn. 
285. 290 

3*8 ax p 278 note 96. 

BSb W.Va.—Cartright v. Cartright, 
74 S B. 655, 70 W.Va. 507, AnmCas. 
1914A 578. 


99. Ala.—Owen v. Paul, 16 Ala. 130 
—Hooe V. Harrison, 11 Ala. 499 
Basis for sacondary evUtenoe 

The affidavit of loss is competent 
only to show that the original instru¬ 
ment was lost, as a basis for sec¬ 
ondary evidence of the contents — 
Fcurrand v. Tates, 249 IlLApp. 180. 

97. Cal.—^Bagley v. Eaton, 10 Cal. 
126. 

3(8 O.X p 278 note 2. 

98. Ala—Carlisle v. Pavis, 7 Ala. 
42. 

99. Ala.—Sorrells v. Cole, 17i3 So. 
607, 234 Ala 70—Jones v. Keene, 
125 So. 665, 220 Ala. 397 

Ark.—Chambers v. Burke, 109 SW. 
2d 117, 194 Ark. 666—Hanna v. 
Magee, 7*2 SW2d 337, 189 Ark 330 
—Hospital & Benevolent Ass’n v. 
Arkansas Baptist State Convention, 
4 S.W.2d 933, 176 Ark. 946—Wad- 
ley V. Hidings, 298 S.W. 219, 174 
Ark. 1180—^Erwin v. Kemn, 274 S. 
W. 2, 169 Ark. 183. 

Ill—^Hutton V. Busaytls, 158 NB. 
L56, 326 Ill 453. 

Iowa—CkizpuB juris cited in Craig 
V. Welch, 2 N.W2d 746, 747, 231 
Iowa 1009. 

Ky.—Kelly v. Kelly, 183 S W 2d 805, 
298 Ky. 847. 

Mont—St. Martin State Bank v. 

Steffes, 290 P. 259, 88 Mont. 85. 
N.J.—^Zuckermandel v. Zuckermandel, 
39 A 2d 497, 135 HJ.Eq '598. 

Pa.—^In re Greggerson’s Estate, 25 A. 
2d 711, 344 Pa, 498—Sink, Now to 
Use of Union Bank v. Kirsch, Com. 
PI., 21 Erie Co. '268, 

I 3>8 ax p 279 note 5. 
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Fast recorded recollection 

Where it appeared that oil leases 
of bankrupt company had been con¬ 
sidered valueless but that leases had 
become veduable and surplus was 
available for stockholders and receiv¬ 
er was appointed and claim of own¬ 
ership of lost stock was filed, claim¬ 
ant’s past recorded recollection of 
event, reflected in memorandum, 
which he knew was correct and which 
showed number of shares of stock 
which he had purchased, was suffi¬ 
cient to sustain validity of his claim, 
in absence of evidence to the con¬ 
trary, and entitled him to receive 
share of surplus available for dis¬ 
tribution to stockholders —Putman v. 
Moore, aCATex.. 119 F.2d 246. 

Bvldenoe held sufficient 

(1) Generally.—Martin v. Martin, 
Ark, 198 S.W 2d 408—^Laws v. Cone, 
127 SW2d 265, 198 Ark. 1187. 

(2) To warrant or sustain judg¬ 
ment or decree for plaintiff 

Ga—Wortham v. Corley, 9 S B.2d 703. 

62 GaApp. t69S 

Ky—Martin v. Goble, 179 ■SW2d 902. 

297 Ky. 240—Clark v. Taylor, 168 

S.W2d 961, 289 Ky. 480—Ficklin v. 

Nickles, <38 S.Wj2d 456, 238 Ky. 591. 
W.Va —^Morrison v Judy, 13 S E 2d 

751, 123 W.Va 200. 

(8) To support verdict as to num< 
ber of lost bonds owned by plaintiff, 
in action against obligor—Whaley v. 
Coronal Institute, TexCiv.APP, 48 S. 
W.2d 687, error dismissed. 

(4) To support findings that note 
had been duly executed and delivered 
to plaintiff by certain defendants, 
that note had been lost, and that no 
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some cases, even conclusive.! The unsupported pa¬ 
rol evidence of one person has been held insuffi¬ 
cient to prove a lost instrument.® 

When a missing instrument relates only collater¬ 
ally to the relief sought, the strict rule of proof 
in legally resurrecting and establishing a lost in¬ 
strument is inapplicable.® 

Existence and execution. While the evidence of 
the former existence, execution, and delivery of a 
lost instrument must be clear and convincing, and 
the greater the value of the instrument the more 
conclusive should be the proof of its existence,^ 
inferences from facts and circumstances may, how¬ 
ever, be sufficient to prove the former existence of 
the instrument,® or its proper execution and de¬ 


livery.® Under a plea of non est factum one wit¬ 
ness is sufficient to prove the execution of the lost 
instrument.7 Direct testimony of the execution of 
an instrument alleged to have been lost may be 
negatived by circumstances sho^ving the improbabil¬ 
ity thereof.® It has been held that, when a note 
is destroyed, strict proof of handwriting is unnec¬ 
essary.® There must be dear and convincing evi¬ 
dence to establish the identity of the instrument 
whose existence has been testified to as the same as 
the one involved in the action.!® 

In particular cases the sufficiencsr of the evidence 
to prove the former existence,!! or the execution 
and delivery,!® of a lost instrument has been ad¬ 
judicated. 


part of it liad been paid.—^Keil v. 
Wilson, 133 F2d 705, 47 N.M. 43, 148 
AJJ.R. 397. 

(5) To sustain flndm^r for defend¬ 
ant.—^Bashus V. Abboud, 298 N.W. 
153, 139 Xeb. 579. 

1. IT S.—Chicagro, Wllmingrton & 

Franklin Coal Co v. Menhall, B.C. 
Ill., 42 F.Supp. 81, affirmed in part 
and modified in part on other 
grounds, C.C.A, 131 F 2d 117 

"Clearest, most conoliulve said satls- 
faotory proof” 

Ark.—^Phelps v. Partee, MS iSW.2d 
705, 208 Ark. 212. 

Property whloh may pa« by deed or 
wUl 

(1) Where a lost Instrument rises 
to the dignity and importance of a 
muniment of title, proof of its former 
existence, its loss, and Its contents 
should be strong and conclusive, be¬ 
fore courts will establish a title by 
parol testimony to property which 
the law requires shall pass only by 
deed or will. 

Va—^Peatross v. Gray, 27 S.S2d 203, 
181 Va. 847—Wilburn v. Wheeler, 
19 SB.2d 677, 179 Va. 604. 

W.Va.—^Drake v. Parker, 7 SE2d 
651, 132 WVa 145. 

(2) In particular cases evidence 
was held insufficiently conclusive to 
establish title to land claimed by 
virtue of a lost deed. 

Va—^Pealross v- Gray, supra. 

W.Va.—^Drake v. Parker, supra. 

2. Ohio.—Smith V. Neff, 5 Ohio S. & 
C.P. 449, 5 Ohio N.P. 495. 

3. W.Va—Stump v. Harold, 23 S.E. 
2d 656, 125 W.Va 254. 

4. Va—Carter v. Wood, 48 S.E. 553, 
103 Va 68—^Thomas v. Rlbble, 24 

S.E 241, 2 VaDec. 321. 

B. Tex.—^Humphreys v. Green, Civ. 

App., 234 SW. 562. 

38 C.J. p 279 note 9. 

Cixcmnstaatiaa evldeaice and pxe- 
srnmptlozii distliigiilshed 
Proof of deed by circumstantial 


evidence differs from proof by pre¬ 
sumption only with respect to testi¬ 
mony of one who has positive knowl¬ 
edge of the instrument's execution, 
as by havmg prepared, read, signed, 
or acknowledged it, and not in the 
matter of ancient transactions, where 
parties are dead and no direct evi¬ 
dence IS available; and, where issue 
Involves a lost deed, with no direct 
witnesses to its execution, the proof 
must comprehend circumstances 
showing a long asserted and open 
claim, either by possession or other 
acts of domination and control, ad¬ 
verse to that of apparent owner, and 
also the apparent owner's nonclaim 
and acquiescence.—Price v. Humble 
Oil & Refining Co, Tex Civ.App., 152 

5. W 2d 804, error refused. 

6. Tex—Texas Land & Cattle Co. v. 
Walker, 105 S.W. 545, 47 Tex.Civ. 
App. 54i3. 

38 C J. p 279 note 10. 

7- Ky.—^Albro v. Lawson, 17 B.Mon. 
642. 

a Iowa—Chidester v. Harlan, 159 
N.W. 659, 180 Iowa 171. 

9. Ey.—Albro v. Lawson, 17 BMon. 
64'3. 

S.C.—^Bradley v. Long. 32 S.C.L. 160. 

la CaL—Deacon v. Brsrans* 263 P. 

371, 88 Cal App. 322. 
x;vldence h^d ixuniAoieiLt 
Cal.—Deacon v. Bryans, supra 
Ga—Latham v. Fowler, 34 S.E 2d 
870, 199 Ga 648. 

11. Svldence held suffloieiit 
CaL—^McLane v. Storr, 171 P.2d 534, 
75 CalJLpp.2d 459. 

NJ.—Farber v- Plaanfleld Trust Co., 
41 A2d 96, 136 N.J.Eq. 183. 

N.T.—^In re Bernard’s Estate, 26 N. 

TS.2d 767, 176 Misc. 132. 

Evldeaioe held issnfBuleiLt 
(1) In general. 

U.S.—^Federal Gas, Oil & Coal Co. v. 

Maynard, C.C,AKy.. 152 F.2d 372. 
Cal.—Chichester v. Seymour, 23 P. 
2d 301, 28 Cal App.2d 696. 
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Ill.—Ewing V. Plummer, 140 N.E 42, 
308 Ill. 585. 

Ky.—Kelly v. Kelly, 183 S.W,2d 805, 
298 Ky 847. 

Mich.—Pavela v. Balogh, 15 N.W.2d 
673, 309 Mich. 368. 

Neb.—<!!ohen v. Swanson Petroleum 
Co.. 276 N.W. 190, 133 Neb 581. 
Tex.—^Pnee v. Humble Oil & Refining 
Co., Civ.App., 152 SW.2d 804, error 
refused. 

(2) Evidence that grantee claiming 
under a lost and unrecorded deed exe¬ 
cuted a mortgage on the property 
allegedly conveyed was not in itself 
sufficient to prove that such deed was 
in existence.—^Hopper v. McBumey, 
168 S.W.2d 374, 293 Ky. 31. 

12. Evidenoe held sufficient 

(1) In general. 

Ark.—Chambers v. Burke, 109 S.W. 
2d 117, 194 Ark. 665—^Hospital & 
Benevolent Ass’n v. Arkansas Bap¬ 
tist State Convention, 4 S W.2d 
933, 176 Ark 946 

Tex—^Knox v CampbelL Civ.App, 
191 S.W.2d 817. 

38 C J. p 279 note 10 Ca]. 

(2) A written acknowledgment by 
a grantor that he signed the lost in¬ 
strument is sufficient evidence of its 
execution.—^Margett v. Wilson, 147 P. 
628, 85 Wash. 98—38 C.J. p 280 note 
11 . 

Evidence held insufficient 

(1) In general. 

Ark.—Wadley v. Ridings, 298 S.W. 
219, 174 Ark. 1180—Erwin v. Ker- 
rin, 274 S.W. 2, 1>69 Ark. 183. 

Cal.—^Taylor v. Bank of America Nat. 
Trust & Sav. Ass’n, 153 P.2d 617, 
67 OalApp.2d 59—Deacon v. Bry¬ 
ans, 2'63 P. 371, 88 Cal.App. 322. 
Ky.—Hopper v McBumey, 168 S. 

W.2d 874, 298 Ky. 81. 

N.J.—Flohr V. Snyder. 35 A2d 716, 
184 N.J.Eq. *264. 

Tenn.—Courtney ▼. Courtney. 10 
TennApp 569. 

38 C J. p 279 note 10 [b]. 

(2) In beneficiary's action on al¬ 
leged life certificate, delivery of 
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Loss or desiruction. Although the general rule 
is that the evidence of loss or destruction of a lost 
instrument must be clear and convincing, it has been 
variously held that reasonable proof of the loss of 
a note is sufficient that once the due execution 
and contents of a lost note are clearly proved, the 
subsequent loss of the note may be established by 
slight evidence that the destruction of a note 
must be proved bej’ond a reasonable doubt and 
that in an action on a lost bank bill, not to be dis¬ 
tinguished from others, circumstantial evidence of 
the loss is not sufficient.^® 

Some authorities have recognized the rule that 
the proof should be the same as that introduced as 
the foundation for secondary evidence.^7 Howev¬ 
er, it has been held that, where a cause of action 
is predicated on the contents of an alleged lost in¬ 
strument, greater diligence in search and more 
strictness in proof is required than where the lost 
instrument is merely collateral to the main issue 
of the case,i8 and that the extent of the search re¬ 
quired is also increased by the character and im¬ 


portance of the document, its value to parties other 
than the one to whom it is executed, and the like¬ 
lihood of their having it in their possession but 
sufficient evidence of the destruction of the instru¬ 
ment renders unnecessary any evidence as to 
search.2® 

In particular cases the evidence of loss of the in¬ 
strument has been held sufficient^! or insufficient.^^ 

Contents. Since the evidence of the contents of 
the lost instrument must generally be clear and con¬ 
vincing, the description contained in a lost deed 
cannot be established by surmise or speculation, but 
only by clear and convincing evidence.^® In par¬ 
ticular cases the evidence has been held sufficient®^ 
or insufficient®® to establish the contents of a lost 
instrument. 

While, in order to obtain specific performance 
proof of the precise terms of the agreement is in¬ 
dispensable,®® ordinarily it is not necessary that 
witnesses should be able to testify with verbal ac¬ 
curacy as to the contents of the instrument, since 


whicli was denied by Insurer, discov¬ 
ery of an envelo>pe designed to hold 
a certificate in insured's office, in ab¬ 
sence of any testimony connecting 
envelope with certificate, was Insuffi¬ 
cient to establish that certificate had 
been delivered.—■I’ltzpatrick v. Wood¬ 
men of the World Life Ins. Soc., 179 
S.W.2d 753, 238 Mo.App. 385. 

13. HL—Devine v. Bickel, 189 HI. 
App. 116. 

38 C J. p 280 note SO. 

W.Va.—^Linn v. Collins, 87 S £3 
934, 77 W.Va 592, Ann.Cas 191«8C 
86 . 

38 C.J. p 280 note 21. 

IS. Va.—^Moses v. Trice, 21 Qratt. 

556, 62 Va. 556, 8 Am H. 609. 

13. Mass—^Tower v. Appleton Bank, 
3 Allen 387, 81 Am.D. 665. 

17. Tex—^Prost v. Cramer, Civ.App., 
199 S.W. 838. 

38 C J. p 280 note 16. 

Sufficiency of proof of grounds for 
admission of secondary evidence 
see Evidence § 842. 

18. Mo.—^Macon v. Fidelity & Depos¬ 
it Co., 189 S.W. 645, 194 MoJlpp. 
677. 

Where seoarch zeq.tdxed 

The law requires search In the 
place where the paper is presumed 
to be,—^Edgefield Mfg Co. v. Mary¬ 
land Casualty Co, 58 S E. 9'69, 78 S. 
C. 78—3B C.J. P 280 note 27. 

The mere assertion that plaintiff 
had made diligent search and bould 
not find the instrument is not suffi¬ 
cient proof of the loss.—Laubach v. 
Meyers, 23 A. 765, 147 Pa. 44'7. 

19. Mo.—^Macon v. Fidelity & Depos¬ 


it Co., 189 B.W. 645, 194 Mo.APP 
•677. 

20. SC—^Morrison v. Jackson, 14 S 
E. 682, 35 iSO. 311. 

21. Ark.—Chambers v. Burke, 109 S 
W.2d 117, 194 Ark. 665. 

Iowa.—Shalla v. Shalla, 23 N.W.2d 
814. 

La—^Tobln T. Greenbaum, App, 151 
So. 244 

Mo.—Kirby v. Robinson, 44 S.W.2d 
253, 226 Mo App 561. 

Pa—^Roberts v. Washington Trust 
Co, 170 A. 291, 813 Pa 584, certio¬ 
rari denied 54 S Ct. 778, 292 US. 
608, 78 LEd. 1469, and rehearing 
denied 54 S.Ct 857, 292 U.S. 613, 
78 L.Ed. 1472. 

*38 C.J. p 280 note 18. 

22. Ark.—^Erwin v. Kerrln, 274 S, 
W, 2, 169 Ark. 183. 

38 C.J. p 280 note 19. 

Pes tr ao tt on with intent to cancel 
In action to recover amount of 
semiannual payment due estate of 
benefactor under contract whereby 
college agreed to make semiannual 
payments to benefactor as long as 
she hved in return for lump sum 
gift, evidence was held insufficient to 
show that benefactor had destroyed 
draft sent her as semiannual pay¬ 
ment with intent to cancel and dis¬ 
charge particular semiannual indebt¬ 
edness.—^Huron College v. Union 
County Trust Co., C.C.A.S D., 77 P.2d 
609. 

23. U.S.—Chicago, Wilmington & 
Franklin Coal Co. v. Menhall, CC. 
A.I11.. 131 F 2d 117. 

24. Ark.—^Biospital & Benevolent 
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Ass'n V. Arkansas Baptist State 
Convention, 4 S.W.2d 938, 176 Ark. 
946. 

Ky—Ligon V. Bolinger's Ex'r, 238 S. 

W. 180, 194 Ky. 76. 

Pa.—In re Lepper's Estate, 161 A 
569, 10'6 Pa Super. 123. 

Wis—Wittenberg v. Lehman, 250 N. 

W. 756, 213 Wis. 7. 

38 CJ. p 281 note 29 [a], [c]. 

25. Ala—Sorrells v. Cole, 173 So 
607, 234 Ala. 70. 

Arlz—Steinfeld v. Marteny, 10 P2d 
867, 40 Ariz. 116. 

Cal.—Sanan v. Schoenbom, 117 P. 

2d 731, 47 Cal App 2d 366. 

K.J.—Zuckermandel v. Zuckermandel, 
39 A 2d 497, 135 MJ.Eq. 598. 

Va—Wilburn v. Wheeler, 19 SE2d 
677, 179 Va. 604. 

38 C J. p 281 note 29 [bj. 

As to details of notes 

M.J.—^Pabst V Haman, 185 A. 500, 

120 KJEq 451, affirmed 189 A <384, 

121 JSTJEq 263 

26- Pa —^Van Horn v. Munnell, 22 A. 

985, 145 Pa 497. 

Partner’s interest 

In suit by surviving partner for 
specific performance of covenant in 
lost partnership agreement providing 
that deceased partner's interest in 
realty should vest in survivor, evi¬ 
dence was required to be strong and 
unequivocal to support recovery, end 
evidence of substance of agreement 
was insufficient to warrant decree 
awarding deceased partner's property 
to survivor on survivorship theory — 
Walker v Drogmund, 74 P.2d 1235, 
101 Colo. 521. 
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it is sufficient if they are able to state it in sub- 
stance.®^ 

^Mien parol proof of the contents of a lost deed 
is offered as the only evidence thereof, ordinarily 
the w-itness must have seen it and read it,®* be able 
to speak pointedly and clearly to its tenor and con- 
tents,29 and to state the nature of the estate which 
it conveys.®® The terms of a lost deed may be es¬ 
tablished by the affidavit of the grantor®® or by his 
declarations®® or admissions.®® 

§ 28. -Trial, Judgment, and Review 

Rules relating to trial, Judgment or decree, and re¬ 
view in civil cases generally have been applied In ac¬ 
tions to recover on a lost Instrument. 

Rules governing trials in civil actions generally 
have been applied in actions to recover on lost 
instruments.®^ 

In an action to recover on a lost instrument it 
has been held that a jury trial cannot be insisted 


§ 2S 

on, the reason being that the jurisdiction in equity 
is at least concurrent.®^ On the other hand it has 
also been held that an action for damages for 
breach of a lost contract is triable by a jury as a 
matter of right.®® In an equity case the chancellor 
may direct an issue to be tried by a jury.®^ 

Where the case is tried before a juiy, questions 
of fact,38 other than the question of the sufficiency 
of the foundation for secondary evidence, as dis¬ 
cussed in Evidence § 842, should be submitted to the 
jury, with proper instructions by the court,®® pro¬ 
vided there is sufficient evidence to go to the ju- 
ty.^® Thus, where a written contract has been lost 
and its terms are sought to be established by oral 
evidence, the existence of its terms forms a ques¬ 
tion for the jury;^i but the construction thereof, 
if established, is for the court.^® Where the evi¬ 
dence warrants it, the court may take the question 
from the jury and direct a verdict.-*® Where de¬ 
fendant in his answer admitted execution of the 


27. Colo.—Oorpiui Jnzls cited ixL 
Walker v. Drogmund, 74 P.2d 123o, 
1236, 101 Colo. 521. 

N C —Downing v. Dickson, 31 S E 2d 
378. 224 NjC. 45q. 

88 O J. p 281 note 31. 

Weight and sufficiency of witness’ 
memory of contents of written In¬ 
struments generally see Evidence 4 
1028. 

Without reaeonahle doubt 

(1) In proving lost instrument, ev¬ 
idence of contents should he suffi¬ 
cient to show without reasonable 
doubt its substantial parts.—^Deacon 
V. Bryans, 263 P. 371, 8d Cal App. 322. 

(2) The proof of the contents of a 
lost paper ought to be such as to 
leave no reasonable donbt as to the 
substantial parts of the paper.— 
Pearson v. McCallum, 173 S.W.2d 150, 
26 TennApp. 418. 

Svtdence held snffloleB.t 
Tex.—Warren v. Schawe, Civ.App, 
163 S.W.2d 415, error refused. 

28. Tex—^Hutchison v. Ms.ssie, Oiv. 
App., 226 S.W. 695. 

38 C.J. p 281 note 8'2. 

29. Tex.—Hutchison v. Massie, su¬ 
pra. 

30. Tex.—^Hutchison v. Massie, su¬ 
pra. 

31. Wash—^Margett v. Wilson, 147 
P. 628, 85 Wash. 98. 

32. Ill—Waters v. Lawler, 130 N. 
E 335. 297 Ill. *63. 

33. Miss.—Carter v. Myers, 95 So. 
252, 132 Miss. 698. 

34. N.J.—Township of Waterford v. 
Maryland Casualty Co. of Balti¬ 
more, Md., 181 A. 66. 119 N.J.Eq. 
92. 


Ordexiuff pzoduction of copy 
The court will not require the pro¬ 
duction of a copy of a lost instru¬ 
ment where such production is im¬ 
possible, the copy having been de¬ 
stroyed, In good faith, as obsolete.— 
Township of Waterford v. Maryland 
Casualty Co. of Baltimore, Md., su¬ 
pra. 

35. Wash.—(Ete,rt-Parr Co. v. Keeth, 
114 P. 169, <62 Wash. 464, Ann.Cas. 
1912D 243. 

38. Wls-—Dilger v. McQuade, 148 N. 
W. 1085. 158 Wis. 328 

37. Miss.—^Truly v. Lane, 15 Miss. 
325, 45 AmD. 305. 

38. Ky .—Sutton v. Bussell’s Ex’r, 83 
S.W.2d 629. 236 Ky. 635. 

Mo.—^Eichenbergr v. Magidson's Es¬ 
tate. App., 170 S.W.2d 105. 

38 CJ. p 231 note 42. 

Bartioulax auestloxui 

(1) Whether or not lost note was 
paid.—^Rucker v. Cox, 133 S.W.2d 778, 
200 Ark. 247—Buck v. Love, 28 S.W. 
2d 699, 181 Ark. 1145. 

(2) Whether diligent search was 
made for lost note.—Bucker v. Cox, 
supra. 

(3) Whether loss or absence of in¬ 
strument was accounted for.—Don¬ 
nell V. Dennis, Tex.Civ.App., 37 S. 
W.2d 822. 

(4) Whether alleged surety signed 
lost note.—^Buck v. Love, supra. 
FxesumptloiLB of fact 

An issue raising proof of deed by 
circumstances or by presumptive ev¬ 
idence involves presumptions of fact 
and IS for the jury.—^Price v. Hum¬ 
ble Oil Refining Co., Tex.CivApp., 
152 S W.2d 804, error refused. 
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39. Tex.—^Rice v. Taliaferro, Civ. 
App., 156 S.W. 242. 

38 CJ. p 281 note 44. 

Xnstmetioiu held net ezzoaeoiis 
Ga—Brown v, WUson, 189 BE. 860, 
55 Ga.App 263. 

Mo.—Jenkins v. Emmons, 94 S.W. 

812. 117 Mo.App. 1. 

S.C.—Drayton v. Industrial Life & 
Health Ins. Co, 31 S B.2d 148, 20-5 
6.C. 98. 

40. Wis.—Dilger v. McQuade, 148 N, 
W. 1085. 158 Wis. 328. 

33 C.J. p 281 note 45. 

SvldeBioe held snjBKolent 
Ga.—Fowler v. Latham, 88 S.E2d 
732. 

Ky.—^Town of Loyall v. Howard, 162 
SW.2d 635, 290 Ky. 677. 

Mo.—Courtney’s Estate v. ILian 2 Siar’s 
Estate, App., 296 S.W. 269. 

Mont —St Martin State Bank v. 

Steffes, 290 P. 259, 88 Mont 85. 
N.C.—Lee v. Merchants’ Bank, 163 S. 

E. 687, 202 N.C. 636. 

Okl.—^Davis v. Curry, 133 P.2d 186, 
192 Okl. 32. 

Tex.—Nesbitt v. First Nat. Bank, Civ. 

App., 108 S.W.2d 318. 

Wis—Wittenberg v. Lehman, 250 N. 

W. 756, 213 Wis. 7. 

Bvidenee htid InsnAdeiLt 
N.C.—Downing v. Dickson, 31 S.E.2d 
878, 224 N.O. 455. 

41. Cole.—^Hurlburt v. Dusenbery, 57 
P. 3>60. 26 Colo. 240. 

13 C.J. p 789 note 27. 

42. Ala.—Wellman v. Jones, 27 So. 
416, 124 Ala 580. 

13 C.J. p 789 note 28. 

43. Fla—Fields v. Fields, 191 So. 
512, 140 Fla 269. 
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check sued on, nonsuit cannot he directed because 
the check was not produced, and no evidence of its 
loss was offered.^^ 

Judgment or decree. Specific performance of a 
contract for the sale of land may be decreed, al¬ 
though the deed under which the vendor deraigns 
title has been lost>5 Where, in a suit on a lost note 
made by one defendant, plaintiff sought to garnish 
moneys due the maker of the note from another de¬ 
fendant, the court decided that the decree should be 
limited to the establishment of the lost note, leav¬ 
ing plaintiff to pursue his garnishment in an inde¬ 
pendent proceeding.^® In an action to recover on 
a lost instrument, the judgment should include in¬ 
terest to the extent of the liability for interest un¬ 
der the instrument established.^? Where a decree 
requires payment of the amount due to be made 
immediately after tender of indemnity, it does not 
carry interest until after that date.-*® 

Review. Rules governing proceedings on, and 
the scope and extent of, review in civil cases gen¬ 
erally have been held to apply in actions to recover 
on a lost instrument.**® Thus, where the regularity 
of a judgment depends on whether or not the ac¬ 
tion was on a lost instrument, the indorsement on 
the wnt cannot be looked to in order to show the 
nature of the action.®® Where, in a suit against 
the indorser of a lost note, no facts were alleged 
in the petition showing that defendant fell within 
any of the exceptions to the rule reqmring present¬ 
ment and notice of dishonor, the court on appeal 


will conclude that he was entitled to presentment 
and notice of dishonor.®! Where judgment has 
been given, it will be assumed on appeal, in the ab¬ 
sence of evidence to the contrary, that the bond 
required by statute was given,®® and, where it 
appears that indemnity was tendered but the time 
of tender does not appear, the appellate court will 
not reverse the case because plaintiff was not 
awarded costs, since it is impossible to determine 
how much of the costs accrued prior to the tender 
of indemnity.®® 

§ 29. - Costs 

Except where the defendant Improperly denies lia¬ 
bility, the plaintiff should bear the costs of an action 
on a lost instrument, unless he has tendered indemnity. 

Plaintiff should bear the costs of an action to 
recover on a lost instrument where the litigation 
was rendered necessary by his carelessness and de¬ 
fendant has acted in good faith, desiring only to be 
protected.®^ Where indemnity should be given, 
plaintiif is liable for all costs accruing prior to the 
tender thereof,®® unless defendant denies all lia¬ 
bility or refuses to pay for a reason other than the 
loss or destruction of the instrument,®® although 
it has been held that, where no indemnity was of¬ 
fered, there should be no costs to either party since 
defendant did not pay the money into court.®^ 

If indemnity is tendered, it has been held that 
defendant is liable for costs,®® and, in certain states, 
attorney's fees.®® Where defendant rejected the 


Svldenca litfd to Justify dlveoted vov- 
dlct 

JFia.—(Fields v. Fields, supra. 
jPersKiq^toxy liurtmctioiL held proper 
Ky.—^Town of liOyaJl v. Howard, la’s 
S.W.2d £85, 290 Ky. 677. 
fiurtmctlOB, ta natiire of demnnrer to 
evidence held proper 
Mo.—^Ktzpatrick v. Woodmen of the 
World Life Ins. Soc, 179 S.W.2d 
7>53, 238 Mo.App. 885. « 

44. N.C.—Elizabeth City First Nat. 
Bank v. Brockett, 93 SB. 370, 174 
N.C. 41. 

4B. Va.—Wade v. Greenwood, 2 Boh 
474. 41 Va. 474, 40 Am.D. 759. 

46. Ky.—^Rich v. Catterson, 2 J.J. 
Marsh. 135. 

47. Tex.—Allerkamp v. Gallaffher, 
Gzv.App., 24 SW. 372. 

38 C.J. p 281 note 49. 

4& N.J.—^Moore v. Burnan, 62 JL 
327, 70 N.J.B<^ 1. 

49. Ind—Lehman Mfgr. Oo. v. Jew¬ 
ett, 168 N.B. 46, 90 Ind.App. 12. 
Questioiui not raized In lower court 
Where loss is not allesred, althougrh 
it is disclosed at the trial, but no 
question is raised at the trial as to 


the propriety of the procedure, de¬ 
fendant will not be permitted to con¬ 
tend on appeal that the suit should 
have been broufirht an on a lost in¬ 
strument.—Newton Sav. Bank v. 
Howerton, 145 N.W. 292, 163 Iowa 
677. 

Findings In lower court 

(1) The findings of the trial court 
or Jury on questions of fact will not 
ordinarily be disturbed by the appel¬ 
late court. 

N’.T—Bingham v Hyland, 6 N.T.e. 

75, 1 Silv.Sup. 551. 

Tex.—Kirkpatrick v (San Angelo Nat. 
Bank, CivApp., 148 S.W. 362. 

(2) Unnecessary findings will be 
treated as surplusage.—Lehman Mfg. 
Co. V. Jewett, 168 NEL 46, 90 Ind. 
App. 12. 

(3) Finding, m action on bonds 
shown to have been destroyed, tliat 
defendants failed to demand indem¬ 
nity, was unnecessary.—liehman Mfg. 
Co. V. Jewett, supra 

sa Ala—Stephenson v. Boper, 6 
Ala 18*2. 

51. Ky.—Hoyland v. Middlesborough 
Nat. Bank, 126 S.W. 3£6r 137 Ky. 
682. 


52L Mo—^Linn County Bank v. Clif¬ 
ton, 172 SW 388, 263 Mo. 200. 

3i8 C J. p 282 note 63 

53. Cal —^Farmers’ Bxch Bank v. 
Altura Gold Mill & Mining Co, 61 
P. 1077, 129 Cal 263. 

54. Tenn.—Easley v East Tennessee 
Nat Bank, 198 S.W. 66, 188 Tenn. 
369. 

55. N.C.—^Hendon v North Carolina 
K., 37 SE. 155, 127 N.C. 110. 

88 C.J. p 282 note 52 
5& Ky.—Hoyland v. Middlesborough 
Nat Bank, 126 S.W. 366, 137 Ky. 
682. 

57. Vt.—Hopkins v. Adams, 20 Vt. 
407. 

68. La—Citizens* Bank y. Baltz, '27 
La Ann. 106 
88 C.J. p 282 note £5. 

Action on certified check 
Defendant bank would be liable for 
costs where it failed to pay the 
amount of a lost certified check on 
payee’s giving the required security. 
—^Keleher v. Manufacturers’ Trust 
Co., 260 N.Y.S. 899, 145 Misc. 589 

59. La—Citizens’ Bank v. 27 

La Ann. 106. 
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indemnity bond tendered as insufficient, and the 
court held him justified in doing so until proof made 
of the facts, but held that, in view of such proof, 
the bond was sufficient, it has been held that no 
costs should be given.®® 

Advertising expenses. In a state where a stat¬ 
ute requires the fact of the loss to be advertised, 
the expenses of advertising are not charged against 
defendant.®^ 

§ 30. Defenses Based on Lost Instruments 

The rules governing actions to establish, or to re¬ 


cover on, lost Instruments have, In so far as appropriate, 
been applied In cases where a person sets up a lost In¬ 
strument In defense of an action against him. 

The rules governing actions to establish lost in¬ 
struments, as considered supra §§ 3-16, and ac¬ 
tions to recover on lost instruments, supra §§ 17- 
29, have, in so far as they are appropriate, been ap¬ 
plied in cases where a person sets up a lost in¬ 
strument in defense of an action against him.®2 Un¬ 
der a statute so providing, where a lost instrument 
is made the foundation of a defense, it must ap¬ 
pear that the loss was advertised within a reason¬ 
able time in a public paper.®® 


LOT. 

-In GeneraL The word ^flot,” used in one sense, 

signifies the existence of the element of chance,^ 
and in this sense is defined as a contrivance to de¬ 
termine a question by chance or without the action 
of a man’s choice or will;® anything used in deter¬ 
mining a question by chance, or without a man’s 
choice or will;® the use of lots as a means of de¬ 
ciding anything, as to choose by lot.^ Also, that 
which causes, falls, or happens; chance, fortune, 
hazard.® 

In an entirely different sense the word ^Tot” is 


an indefinite term® indicating quantity, and mean¬ 
ing a great deal;? a great quantity or number.® 

The term is also employed to signify a number 
of associated persons or things taken collectively,® 
and in this sense the word displays its derivation 
from “share,” “portion,” or “parcel.”!® 

-As Applied to Beal Estate. Applied to real 

estate, ^fiot” is a term of indefinite meaning,!! and 
must be interpreted with due regard to the context 
and the subject matter!® and the circumstances un¬ 
der which it is used.!® Numerous cases have been 


Tex.—-Wiedenfeld v. Gtapllasrher, Civ. 
App, 24 S.W. 333. 

60. N*.J —Sterne v. South Jersey Ti¬ 
tle & Finance Co.. 110 A. 689, 91 N. 
J.Eq. 36^. 

38 C.J. p 283 note 57. 

61. La—Citizens* Bank v. Baltz, 27 
La.Ann. 106. 

62. Ark.—^Phelps v. Partee, 185 S.W. 
3d 705. 208 Ark. 212. 

Burden of proof 

(1) In action to quiet title, defend¬ 
ant claiming under lost deed has bur¬ 
den of proving: legal execution of 
deed.—Stone v. Stone, 236 N.W. 881, 
61 N.D. 563. 

(2) In trespass to try title where¬ 
in defendants claimed under lost 
deed, defendants have burden of 
proving loss of the deed and con¬ 
tents thereof.—Anderson v. Walker, 
Tex.Clv.App.. 156 S.W.2d 990. 
AdxnlBsibmtsr of evldeiiioe 

Evidence of possession of the land 
and payment of taxes for many years 
by defendant's predecessor in title 
has been held to be admissible.— 
Beed v. Steward. Mo., 240 S.W. 206 
—38 C.J. p 282 note 67. 

BnflloieBioy of evldenoe 

(1) Where a person sets up a lost 
instrument in defense of an action 
against him. Its existence, execution, 
loss, and contents must be estab¬ 
lished by clear and convincing: evi¬ 


dence. particularly where the alleged 
lost instrument affects the title of 
land. 

Ark—^Phelps v. Partee, 185 S.W.2d 
705. 208 Ark. 212. 

IlL—Ryan v. Blafter, 32 NB2d 680, 
309 IlLApp. 136. 

38 C J. p 282 note 66. 

(2) Under this rule, it has been 
held in particular cases that the evi¬ 
dence was insufficient to establish 
the necessary elements. 

Ala.—^Bates v. Bates. 24 So.2d 440. 
247 Ala 337. 

Cal—iSouthem Land Co. v- McKenna, 
280 P. 144, 100 Cal.App. 152. 

KD.—Stone v- Stone, 238 N.W. 681, 
61 N.D. 563. 

Tex—Anderson v. Walker, Clv.App, 
156 S.W.2d 990. 

38 C.J. p 282 note 66 [b]. 

(3) Weig:ht and sufficiency of wit¬ 
ness’ memory of contents of written 
instruments generally see Evidence § 
1028. 

63. (Lia.—Shreveport Long Leaf 

Lumber Co. v. Garson. 93 So. 117, 
152 La. 343—Consolidated Cos. v. 
Dowiatt, App., 187 So. 301. 
A.dvertising: as condition to action on 
lost instrument see supra § 20. 

1, Ark.—Speer v. State, 19iS S.W. 
113, 115, 130 Ark. 467. 

2. Ark.—Arnold v. States 233 S.W. 
818, 820. 150 Ark. 27. 
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Zm Ind.—Lynch v. Rosenthal, 42 N.B 
1103, 1105, 144 Ind. 86. 55 Am S B. 
168, 31 LKA. 835. 

38 C.J. p 282 note 6. 

4. Va—Clarke v. Commonwealth, 
16>6 SB 541, 543. 159 Va 908. 

5. N.T—Wilkinson v. Gill, 74 NT. 

63. 66, 30 AmR. 264. 

38 C.J. p 282 note 7. 

6. Ga—Walthour v. State, 89 S,E. 
872, 114 Ga 76. 

7m Ga—Walthour v. State, supra 
38 C.J. p 283 note 8. 

Zm Ga—Walthour v. State, supra 

9- U.S.—Hitchcock v. U. S., DC. 
Mich., 36 FSupp. 507, 610. 

10. Cal.—Germain Fruit Co v. J. K 
Armsby Co., 96 P. 319, 822, 153 
Cal. 585. 

38 C.J. p 283 note 9 [a]. 

11. Mo.—^State v Reynolds, 218 S. 
W. 337, 340, 281 Mo. 1. 

38 C.J. p 283 note 12. 

Similarly expressed 
There is no fixed or inflexible rule 
which gives the word “lot** an exact 
meaning*.—^Lehmann v. Revell, 188 
N.B. 531, 534, 537, 354 Ill. 262. 

12. Ill.—^Lehmann v. Revell, supra 
38 C.J. p 283 note 13. 

13. Ill.—Lehmann v. Revell, supra 
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cited to illustrate the elasticity with which the term 
is applied.^^ In determinmg whether a given area 
of land is to be regarded as a lot, all the facts and 
circnznstances of the particular situation should be 
eonsidered.^^ In its broad sense, as commonly used, 
it describes simply a piece of ground, without re¬ 
gard to size,^^ and in this sense it is defined as a 
unit of real ppoperty;!^ a division, parcel, piece, 
portion, or tract of land;lS a portion of land that 
has been set off or allotted, whether great or small 
any portion, piece, or division of land, and it is not 
limited to parcels of land laid out into blocks and 
lots regularly numbered and platted a single 
piece or parcel of land lying in a solid body, and 
separated from contiguous land by such subdivi¬ 
sions as are used to denote different tracts of land;^^ 
a distinct portion of land usually smaller than a 
field.22 In a general sense it includes any subdi¬ 
vided i>ortion of land.23 

The word 'lot” is sometimes used in a narrow 
technical sense to designate a unit of land which 
is part of an area which has been platted and sub¬ 
divided into blocks and lots.^^ The ordinary mean¬ 
ing of the term, when used with reference to urban 
property, is a subdivision of a block according to 
the map or survey of a town or cityj^o a parcel 
of land within the limits of the state or village as 


surveyed and platted a piece or parcel of land 
within a city, town, or village,27 as distinguished 
from laud located in a rural district.28 When used 
with reference to city property the word 'lot” means 
such lots and blocks as are appropriate to cities 
and such as cities usually have for convenience ar¬ 
ranged in groups, with streets and alleys between, 
which may be larger or smaller in the same or dif¬ 
ferent cities, subject to general convenience.^^ In 
its most limited sense, "lot” might be confined to 
the area actually covered by a building, 30 althongh 
the word does not necessmdly connect itself with 
buildings, but may be anywhere on the earth’s snr- 
faee.3l 

In common and ordinaiy use, the word 'lot” does 
not designate land in an open public street,32 and 
it does not include such portion of the street to 
which the owner of the lot holds title, subject to the 
public easement ;3S but, according to the circum¬ 
stances, "lot” may include the sidewalk and private 
parks within its boundaries.34 

As indicating quantity of land. The word 'lot” 
has no definite significance with reference to dimen¬ 
sions,33 and, as an indication of quantity, the term 
is of the vaguest import36 and contains no legal or 
other meaning in this respect.37 How much and 
what it includes must be determined by the facts 


I4i HI.—Lehmann v. Revell, supra. 
1& IlL—Lehmann v. Revell, supra, 
16. Tex—General Bonding & Casu¬ 
alty Ins. Co. V. Trabue* CivJ^pPi 
174 S.W. 689, 691. 

Slmllaxly expressed 

A piece, parcel, or tract of land 
without to size. 

N.J.—Edwards v. Demckson, 28 N. 
J.Law 39, 45. 

Wis—^Lelchtle v. Persslon, 234 "N.W. 
783, 734, 203 Wis. 5S4. 

17- N.T.—^People v. Elrinka, 177 N. 
Y.S. 846, 847. 

38 Cr.J. p 283 note 11. 

18- Ill.—Lehmann v. Revell, 188 N. 
E. 531, 537, 354 111. 262. 

38 C.J. p 283 note 14. 

19. N.J—^Edwards v. Bemckson, 28 
N.J.Law 39, 45. 

Or.—^Pliz V. Klllingswortli, 26 P. 305, 
306, 20 Or. 432. 

SOu Wis.—Leichtle v. Persslon, 234 
N.W. 732, 734, 203 Wis. 584. 
SimllaTly expressed 
The term "lot’* does not necessari¬ 
ly mean the platted lot.—^Lehmann v. 
Revell, 188 N.E. 531, 537, 354 IlL 262. 
81. Kan.—North & South Lumber 
Co. V. Hegwer, 42 P. 388, 390, 1 
Ka 2 i.App. 623. 

83. Ind.—Kaufman v. Stein, 37 N. 
EL 333, 336, ISft Ind. 49, 66, 46 Am. 
8.B. 868. 


Okl.—Westbrook v. Rhodes, 218 P. 

873, S75, 92 Okl. 149. 

88. Alta.—Sheppard v. Godfrey, 9 
AltaL. 416, 417. 

84. Wis.—Leichtle v- Persslon, 234 
N.W, 732, 734, 208 Wis. 684. 

85. Ill.—^Lehmann y. Revell, 188 N. 
E. 531, 637, 864 IlL 262. 

38 C.J. p 283 note 17. 

Slmllany expressed 
The word "lot" Is to be taken in 
Its usual, well-defined sense when 
applied to real estate within a sub¬ 
divided city block. It means the 
fractional part of a block, common¬ 
ly known as a lot, limited by fixed 
boundaries on the recorded plat. 

Mo.—^Miller v. Hofftuan, 26 Mo.App, 
199, 204. 

Wyo.—^Mawson-Peterson Lumber Co, 
V. Sprinkle, 140. P.2d^ 588, 591, 69 
Wyo. 834. 

86. Neb.—Norfolk State Bank v. 
Schwenk, 70 N.W. 970, 971, 61 Neb. 
146. 

38 C.J. p 283 note 18. 

37. Cal.—Ontario Land & Imp. Co. 

V. Bedford, 27 P. 39, 90 Cal 181. 
3'8 C.J. p 283 note 19. 

88. Ind—Glover v- Terre Haute, 29 
N.E. 412, 129 Ind. 693. 

38 C.J. p 283 note 20. 

89. Ark.—Webster v. City of Little 
Rock, 44 Ark. 536, 551, 
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Ill.—Lehmann v. Revell, 188 NE. 
631, 537, 354 IlL 262. 

8CL S.C.—^Ex parte Davis, 9 S C. 204, 
206. 

38 aj. p 284 note 28. 

31. N.J —Edwards v. Derrickson, 28 
N.J.Law 39, 45. 

38, N.T,—Schenectady v. Union Col¬ 
lege, 39 N.E. 67, 68, 144 N.T. 241, 
26 LR.A. 614. 

33. Cal—^Earl v. Dutour, 183 P. 438, 
181 Cal. 58, 6 A.L.R. 1163—Pierson 
V. Bradfield, 111 P.2d 460, 463, 43 
CaLApp.2d 619—Peake v. Azusa 
Valley Sav. Bank, 99 P.2d 382, 3'84, 
37 Cal.App.2d 296—^Hunter v. Ro¬ 
man Catholic Bishop of Los Ange¬ 
les and San Diego Corporation 
Sole, 16 P.2d 1048. 1049, 128 Cal 
App 90. 

34. Tex.—Terrell v. Summit Place 
Co., Com.App., 236 SW. 198, 199 

38 O J. p 284 note 31. 

35. N.J —^Edwards v. Derrickson, 28 
N.J.Law 39. 45. 

33i Mo.—Oster v. Rabeneau, 46 Mo. 
595, 597., 

37. Ind—Kaufman v. Stein, 87 N, 
E. 833, 336, 138 Ind. 49, 46 Am. 
S.R 368. 

Okl.—Westbrook v. Rhodes, 218 P. 
873, 876, »2 Okl. 149. 
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LOT—LOTO OR LOTTO 


and circumstances of each particular case.^s A lot 
may be large or it may be small,39 but the term is 
more frequently used to describe a small ijarcel than 
a large parcel^O 

As exclusive of improvements. It has been said 
that the word ^‘lot" applies peculiarly to the land 
ilself^l and is not employed to describe improve- 
n]ents .^2 However, a description of property as a 
‘•lot” is not necessarily defective because a build¬ 
ing IS situated upon the laud>3 

-Comparisons and Distinctions, ^^t” has been 

held lo be synonymous with “division” see 27 C.J.S. 
p 511 note 86, “farm” sec 35 C.J.S. p 747 note 74^ 

“parcel,”44 “part,”45 “piece,”46 “portion,”47 "pxem- 
ises,”48 and “tract.”49 

It has also been held not to be synonymous with 
“parcel,”®® and “tract.”®i 

“Lot” has been compared with, or distinguished 
from, “block” see 11 C.J.S. p 363 note 47.2, “cur¬ 
tilage” see 25 C.J.S. p 67 note 28, “lode” see Mines 
and Minerals § 3, and “street” see the C.J.S. title 
jSilunicipal Corporations § 1653, also 38 C.J. p 284 
note 30 [a], and from the French word “terrain.”® 3 

-Gross references. Jury verdicts arrived at by 

lot and quotient verdicts as constituting verdicts by 
lot are treated in the C.J.S. title !Brial § 472, also 64 
C.J. p 1033 note 8-p 1037 note 43. For the mean¬ 
ings which have been attributed to the term when j 


employed in deeds see Deeds § l02 a, and in wills 
see the C.J.S. title Wills § 761, also 69 C.J. p 378 
note 15-p 380 note 38. A reference to a tract of land 
by lot or lot number as laid down on a map or plat 
as constituting a sufficient description to define the 
boundaries is discussed in Boundaries § 20 c. The 
word “lot” has been construed with reference to 
the amount of land constituting a homestead in 
Homesteads § 57. In connection with the right to 
receive compensation for property injured by the 
construction of public improvements see the C.J.S. 
title Municipal Corporations § 1255, also 44 C-J. p 
446 notes 50, 62. Statutes dealing with the posses¬ 
sion of lots in connection with the right to acquire 
property by adverse possession are construed in Ad¬ 
verse Possession § 187 f. The adaptability of prop¬ 
erty taken by eminent domain to be subdivided into 
lots as an element of damages is considered in Em¬ 
inent Domain § 160. For reference to other par¬ 
ticular applications and sxiecific uses of the term seo 
the Descriptive-Word Index. 

-^Phrases. Phrases employing the words “lot” 

and “lots” are set out in the note,®3 and for other 
phrases as to which more recent adjudications have 
not been found see 38 C.J. p 284 notes 40-^3. 

LOTE. In Spanish law, lot, share.®4 
LOTEEIA. In Spanish law, lotteiy.®® 

LOTO or LOTTO. See Gaming § 1 b (3) 


38. Mo.—Oster v. Rabeneau, 46 Mo 
595. 598. 

38 C J p 283 note 23. 

39. Or—^Pliz V. Kilhngsworth, 26 P. 
305, 306. 20 Or 432. 

38 C J p 283 note 24. 

SlxnUarly expressed 

‘•It m»y be a small thmgr or a 
largre one; it may be a town lot, a 
wood lot, or a mill lot; it may con¬ 
tain one acre, two acres, fifty acres, 
and who shall say that, as a matter 
of law, a lot of land shall not or 
cannot contain one hundred acres or 
more *'—Edwards v. Demckson, 28 
NJ.Law 39. 45. 

40. N.J —Phillipsburgh v Bruch, 37 
NJEq. 482, 486 

38 0 J p 283 note 25. 

41. Cal —Canty v. Staley, 123 P. 
252. 254, 1G2 Cal 379. 

NT—People v. Knnka, 177 N.Y.S 
846, 847. 

42. Cal—Canty v Staley, 123 P 
252, 254. 162 Cal 379 

43. N.J —Guarantee Safe & Trust 
Deposit Co. V Jenkins, 2 A 13, 15, 
40 NJ.Eq. 461. 

38 C J p 284 note 33 

44. Mo—State v. Reynolds, 218 S 
W. 337, 340, 281 Mo 1. 

38 C J. p 2184 note 35—46 C J. p 1178 
note 94. 


45. Mo —State v. Reynolds, supra 

46. Cal —Harvey v. Meyer, 48 P. 
1014, 1015, 117 Cal 60 

Mo —State v Reynolds, 218 S W. 
337, 340, 281 Mo. 1. 

47. Mo—State v Reynolds, supra. 

48. Wis.—^Amos v City of Pond du 
Lac, 1 N.W. 346, 349, 46 Wis 695. 

49. Cal —^Harvey v. Meyer, 48 P- 
1014, 1015. 117 CaJ. 60. 

50l Minn.—^Lundberg v Sharvey, 49 
N.W. 60, 46 Minn. 350—-Wilson v. 
Proctor, 8 NW. 830, 832, 28 Minn. 
13. 

Or.—^Pilz V Killingsworth, 26 P. 305, 
306, 20 Or. 43'3. 

51. Fl€U—Johnson v. Benbow, 111 
*So 504, 506, 93 Pla. 124 

Or.—^Pilz V Killingsworth, 26 P 305, 
306, 20 Or 432 
38 C.J. p 284 note 89 [al. 

52. Can.—-Westmount v. Montreal 
Light, etc.. Co.. 44 Can S.C. 364, 
366 

53. Phrases 

(1) "Comer lot” distinguished 
from ‘‘interior lot" see 47 CJ.S. p 
84 note 24 (4) 

(2) "Farm lots” distinguished 
from "town or city lot or lots” see 
35 C.J.S. p 750 note 23 (8). 
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f3) "Lot and cope" refers to the 
duties payable to the crown by per¬ 
sons working certain mines—Wake 
V Hall, 50 L J.QB. 545, 548. 

(4) "Lot line" see ante p 661 note 

Bl. 

(6) "Open lot" distinguished from 
“interior lot” see 47 CJ.S. p 64 note 
24 (4). 

C6) "Parking lot” as a place for 
the storage of motor vehicles see the 
CJ.S litle Motor Vehicles 5 715 

(7) "Public lot,” as a term used 
in a town plat wherein certain prop¬ 
erty is so marked, means land dedi¬ 
cated to public uses.—^Rutherford v. 
Taylor. 38 Mo. 316, 317. 

(8) "Round lot” as used in connec¬ 
tion with the sale of gram construed 
lo mean a lot of five thousand bush¬ 
els —^Hammond v. Olmstead, C.C. 
Conn, 10 F. 223, 226. 

(9) "Through lot" distinguished! 
from "interior lot" see 47 C.J.S p 
84 note 24 (4). 

(10) "Vacant lot" means "vacant 
land.”—^Leichtle v Perssion. 234 N. 
W. 73'2, 734, 203 Wis. 684. 

54. Escrlche Diccionario. 

55. Escriche Diccionario. 

38 C.J. p 284 note 56. 
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LOTTERIES 

This Title includes schemes for distribution of prizes by lot or chance among purchasers of shares 
therein or chances to obtain a prize; grants and operation of lottery franchises and privileges; manage¬ 
ment and regulation of lotteries, whether conducted under such franchises or directly by the government; 
rights and liabilities of owners or managers, and of purchasers or holders of shares, tickets, or chances ; 
constitutional and statutory prohibitions of lotteries; validity and effect of agreements relating thereto; 
rights, liabilities, and remedies of parties to such agreements; and unlawfully conducting, advertising, etc., 
lotteries, as public offenses, and liability therefor, civil and criminal. 

scatters not In this Title, treated elsetrheze in this work, see BesczIptiTe-Word Indeoc 

Analysis 

L DEFINITIONS, NATTOE, AND ELEMENTS, §§ 1-10 
n. BEOULATION AND PEOSIBITION, §§ 11-29 

nL BIOHTS AND LIABILITIES OF FABTIES TO LOTTERIES AND OOLLATEEAL TRANSAC¬ 
TIONS, §§ 30-37 


Sub-Analysis 

L DEFINITIONS, NATURE, AND EI£IVIENTS--p 843 
§ 1. Definitions—p 843 

2. Essential elements—^p 84S 

3. Particular schemes as lotteries—^p 8S0 

4. -Gift enterprises and. prize concerts in general—^p 850 

5. -Qubs for disposing of merchandise—^p 852 

6. -Distribution of land by chance—p 852 

7. -Popularity contests—^p 852 

8. -Slot machines and wheels of fortune—p 853 

9- -Trading stamps—^p 853 

10. -Miscellaneous—^p 854 

n. REaULATION AND PROHIBITION—p 859 

§ 11. At common law—^p 859 

12. Constitutional prohibitions—p 859 

13. Statutory prohibitions—p 860 

14. Authorized lotteries—^p 860 

15. -Franchises and privileges—^p 861 

16. -Licensing and taxing—^p 861 

17. -Regulation of management—^p 861 

18. Constitutionality of statutes—^p 861 

19. Construction of statutes—^p 862 

20 Offenses within statutes—^p 863 

21 -Advertisements—p 866 

22. — Sale of tickets—p 866 

23. Persons liable—^p 867 

24. Prosecution and punishment—^p 868 

25. -Indictment and information—^p 868 


See also descriptive word index in the back of this Volume 
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LOTTERIES 


§1 


IL REGUI.A.TION AND PROmBmON—Contiiined 
§ 26. -Evidence—872 

27. -Trial—p 876 

28. -Punishment—^p 876 

29. Penalties and forfeitures—p 877 

in. BIGHTS AND UABILITIES OF PABTIES TO LOTTEBIES AND GOLLATEBAL TBANSAG- 

TIONS—p 879 

§ 30. In absence of statutory prohibition—^p 879 

31. Under statutory prohibition—^p 879 

32. -Between parties to lottery generally—p 879 

33. -Right of ticket holders to recover money paid—^p 880 

34. -Between parties to collateral transactions—^p 881 

35. -Obligations and securities in lottery transactions—^p 882 

36. —^— Exceptions to rules—^p 882 

37. -What law governs—^p 882 

See also descriptive word index in the back of this Volume 


I. DEFINITIONS, NATTJBE, AND ELEMENTS 


§ 1. Definitions 

A lottery is a species of gaming wherein prizes are 
distributed by chance among persons paying a consid¬ 
eration for the chanoe to win; a game of hazard in 
which sums are ventured for the chance to obtain a 
larger value In money or articles. 

Where not otherwise defined by statute the word 
"lottery,” whether coming up for construction in a 


criminal prosecution or in a civil proceeding, cannot 
be regarded as having any technical legal significa¬ 
tion different from the popular one.i It is defined, 
sometimes by statute, as a scheme for the distribu¬ 
tion of prizes or things of value by lot or chance 
among persons who have paid, or agreed to pay, a 
valuable consideration for the chance to obtain a 
prize or as a game of hazard in which small sums 


1 . Ill—^Irls Amusement Corporation 

V Kelly. 8 N.K 2d 648. 366 Ill. 256 
—Jones V. 'Smith Oil & Refimngr 
Co, 16 NB2d 42, 295 lH.App 519. 

Neb—OozpiLs Jnxis gnoted in. State 
V. Afc-Sar-Ben Exposition Co, 226 
N.W 705, 708. 118 Neb 851. 

Or—iState v Coats, 74 P 2d 1102, 158 
Or. 122— Corpus Jtixls cited In State 

V Schwemler, 60 P.2d 938, 939, 154 
Or. 53.3. 

S.C.— Corpus Torls gnoted In Darlingr- 
ton Theatres v. Coker, 2 S E.2d 
782, 786, 190 SC. 282. 

Vt.—State V. Lindsay. -2 A.2d 201. 110 
Vt. 120—State v. Wilson, 196 A. 
757, 109 Vt. 349— Oorpun JurUi cited 
in State v Williams, 182 A. 202, 
203, 108 Vt. 7— Corpus Juris cited 
in State v. Wersebe, 181 A. 299, 
301, 107 Vt. 529. 

38 C J. p 286 note 4. 

2. U.S.— Corpus Juris guoted in Peek 
V. U. fl.. C.C.A.Tex., 61 E.2d 973. 
974. 

Ala—Grimes v. State, 17»8 So. 69, 28 
Ala.App. 4, certiorari denied 178 So. 
73, 235 Ala 192. 

Ariz.—Corpus Juris cited in Eng^le v. 
State. 90 P.2d 988, 992, 53 Anz 
458. 


I Cal.—^People v. Babdaty, 30 P.2d ■634, 
139 Cal App (Supp.) 791 
Colo—Bills V. People, 167 P.2d 139, 
113 Colo. 325. 

Del.—^Affiliated Enterprises v Waller, 
5 A.2d 257, 1 Terry 28. 

Ill—^Ins Amusement Corporation v 
Kelly. 8 N.B.2d 648. 366 Ill 256 
Iowa.—Corpus Juris guoted in State 
V. Hundlinff, 264 N.W. 608, 609, 230 
Iowa 1369, 103 ALR 861 
Ey—Corpus Juris guoted in Com¬ 
monwealth V. Malco-Memphis The¬ 
atres, 169 SW.2d 696, 598, 293 Ky. 
531—Corpus Juris cited in Com¬ 
monwealth V. Kentucky Jockey 
Club, 38 S.W.2d 987. 992, 238 Ky 
739. 

Mass.—Commonwealth v Plissner, 4 
NE2d 241, S95 Mass. 457. 

Mich—Corpus Juris guoted in Roh¬ 
an V. Detroit Racinsr Ass’n, 22 N 
W2d 433. 439. 314 Mich. 826 
Mo.—State ex Inf. McKittnck v. 
Globe-Democrat Pub. Co., 110 6. 
W2d 705, 341 Mo. 862. 113 A.L.R 
1104. 

Neb.—Corpus Juris guoted in State 
V Ak-Sar-Ben Exposition Go., 226 
N.W. 706. 708, 118 Neb 861. 

N.M.—Corpus JiLzis guoted in City 
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of Roswell V Jones, 67 P.2d 286, 
290, 41 N.M 258. 

N.T—People v. Miller, 2 N.B.2d 38, 
271 N.T. 44. 

Okl—State ex rel. Draper v Lynch, 
137 P2d 949, 192 Okl. 497—Slate 
ex rel. Callihan v. Wokan Amuse¬ 
ment Co. 19 P2d 967, 162 Okl. 160. 

Or.—Corpus Juris guoted in State 
V. Schwemier, 60 P 2d 938, 940, 
154 Or 533. 

Pa.—Commonwealth v. Banks, 98 Pa. 
Super. 432. 

S.C.—Corpus Jnris guoted in Dar¬ 
lington Theatres v. Coker, 2 S.B. 
2d 7>S2, 786, 190 S.C. 282. 

Tex—Corpus Jams cited in City of 
Wink V. Griffith Amusement Co., 
100 SW.2d 695, 701, 129 Tex. 40— 
Corpus Juris cited in Robb & Row- 
ley United V State, Civ.App, 127 
SW.2d 2'31, 223—Corpus Juris cit¬ 
ed In State v. Robb & Rowley 
United. Civ.App.. 118 SW.2d 917. 
919. 

Vt—State V. Lindsay, 2 A.2d 201, 110 
Vt. 120—State v. Wilson. 196 A. 
757, 109 Vt. 349—Corpus Juris cit¬ 
ed in State v. Williams, 182 A. 202, 
203, 108 Vt. 7—Corpus Jnris dted 
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of money are ventured for the chance of obtaining* 
a larger value, in money or other articles.^ 

A lottery is a species of gaming or gambling.^ 
Although it has been said that every lottery has 
the characteristics of a wager or bet,5 nevertheless 
a lottery is distinguishable from a mere bet.® 

Tickets. A lottery ticket is a ticket or similar 
device pursuant to which money or any other thing 


is to be paid or delivered on the happening of an 
event or contingency in the nature of a lottery^ 
It is a thing which is the holder's means of making 
good his rights.® The term “ticket” has been said 
to be equivalent to “chance”® and to include the 
fractional part of a ticket.^® 

Prize tickets, in a lottery, are tickets on which 
the holder would be entitled to demand and receive 


In State v. Wersebe, 181 A. 299, 
301. 107 Vt 529 

38 CJ p 287 notes 6-8. p 288 notes 

10 . 12 . 

Similar definitions 

(1) A lottery is any scheme 
whereby one, on paying money or 
other valuable thing to another, be¬ 
comes entitled to receive from the 
other a return In value, or noth¬ 
ing. as some formula of chance may 
determine—State v Coats, 74 P.2d 
1102, 158 Or 133—State v. Sohwem- 
ler, 60 P2d 938, 154 Or. 533. 

(2) Lotteries are schemes where 
money is paid in some form for the 
chance of receiving money or a prize 
in return—^People v. Psallis, 12 N. 
TS.2d 796. 

(3) Generally, a lottery Is a 
scheme which tends to induce one to 
pay or agree to pay a valuable con¬ 
sideration for a chance to draw a 
prize.—State ex rel Hunter v. Oma¬ 
ha Motion Picture Exhibitors Ass*n, 
297 N.W. 547, 189 Neb 312. 

(4) "A lottery is nothing more or 
less than a number of offers and ac¬ 
ceptances upon considerations Af¬ 
filiated Enterprises v. Waller. 6 A-2d 
257, 259. 1 Terry, Del., 28. 

Definition, omitting oonsidemtioiL 
(1) There is authority defining a 
lottery simply as a scheme for the 
distribution of prizes by chance 
Ill—^People V. Wooley, 275 IllApp. 
378. 

Tex—^Boatwright v State, 38 S.W.2d 
87, 1118 Tex Cr. 381—Stanger v 
State. 298 SW. 906, 107 TexCr. 
574. 

W.Va.—State v. Matthews, 184 SB. 
665, 117 WVa 97. 

38 C J. p 1293 note 72—18 C J. p 1292 
note 97 [b]. 

(2) It has been said, however, 
that, while this definition seemingly 
ignores consideration as an element, 
such element undoubtedly is implied 
—^Affiliated Enterprises v. Waller, 5 
A 2d 257, 1 Terry, Del, 28. 

3. Iowa.—Corpus Juris <Lnoted in 
State V. Hundling, 264 N.W. 608, 
609. 220 Iowa 1869, 103 A.LR. 861 
Ky.—Oorpiis Juris cited in Common¬ 
wealth V. BTentucky Jockey Club, 

38 S.W.2d 957, 992, 238 Ky. 739. 

La—^Doskey v. United Theatres, 
App., 11 So.2d 276, rehearing to 
fused 11 So 2d 617. 


Mich—Corpus Juris quoted in Roh¬ 
an V. Detroit Racing Ass'n, 22 N. 
W.2d 433, 439, 314 Mich. 326 
Neb-^Corpus Juris cited in Retail 
Section of Chamber of Commerce 
of Plattsmouth v. ICieck, 257 N.W 
493. 494. 128 Neb 13. 

N.J—Corpus Juris cited in Dom- 
browski V State, 168 A. 722. 724, 
111 NJLaw 546 

N.M—Corpus Juris anoted in State 
V. Jones. 107 P2d 324, 336, 44 N. 
M. 623—^Harriman Institute of So¬ 
cial Research v. Carrie Tingley 
Crippled Children's Hospital, 84 P 
2d 1088, 43 N.M 1—Corpus Juris 
quoted in City of Roswell v Jones, 
67 P2d 286, 290, 41 NM. 258 
Or.—Corpus Juris quoted in State v. 
Schwemier. 60 Pj2d 938, 940, 154 
Or. 533. 

SC—CorpTur Juris quoted in Dar¬ 
lington Thtatres v. Coker. 2 S B 2a 
782, 786, 190 S.C. 282. 

38 C J. p 288 note 9. 

Similar definition 

A lottery consists of a chance or 
chances taken for a consideration in 
the hope or expectation that some¬ 
thing will be obtained of greater val¬ 
ue than that which Is given up and 
with full knowledge that nothing at 
all might be obtained—S. v 83 
Cases of Merchandise Labeled 'Hon¬ 
est John," D.CMd, 29 PSupp. 912 

4L Pla.—^Lee v. City of Miami, 163 
So 486, 121 Fla. 93, 101 ALR 
1115. 

Iowa—Corpus Juris quoted in State 
V. Hundling, 264 NW 608, 609, 
220 Iowa 1369, 103 ALR 861 
Ky—Corpus Juris quoted in Com¬ 
monwealth V Malco-Memphis The¬ 
atres. 169 S.W2d 596, 598, 293 Ky 
531—Corpus Juris cited in Com¬ 
monwealth V. Kentucky Joc’^ey 
Club, 3'S SB.2d 987, 992, 238 Ky 
739. 

La—State v. Barbee, 175 So. 50, 63, 
187 La 629 

Mich—Corpxui Juris quoted in Roh¬ 
an V Detroit Racing Aes'n, 22 N 
W2d 433, 439, 314 Mich 326 
Neb.—Corpus Juris quoted In State 
V. Ak-Sar-Ben Exposition Co, 226 
NW. 70'5. 708, 118 Neb 851. 

NM—Corpus Juris quoted in City 
of Roswell V. Jones, 67 P.2d 286, 
290. 41 NM 358. 

S,r<—Corpus Juris quoted in Dar- 
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lington Theatres v. Coker, 2 SB 
2d 782, 786, 190 S C 282. 

38 C J. p 287 note 5 
Lottery as compared with, or dis¬ 
tinguished from, “gaming" see 
Gaming § 1 d (1). 

“It 18 plain that every lottery is 
a gaming device "—State v. Hudson 
W.Va. 37 SB 2d 553, 558 

5. Ala.—^Yellow-Stone Kit v. State, 
7 So. 338, 88 Ala. 196, 16 Am S R 
S'S. 7 LRA 699. 

38 C J. p 289 notes 16. 16. 

e. Cal.—People v. Postma, 1*60 P2d 
221, 69 Cal.App2d Supp 814 
Ky—Corpus Juris cited in Common¬ 
wealth V Kentucky Jockey Club, 
38 S.W2d 987, 994, 238 Ky. 739. 

88 C.J. p 289 note 15. 

7. Mo.—Corpus Juris quoted in 
State V. Ralfie, App, 60 S.W.2d 668, 
670. 

38 C.J p 289 note 17. 

Bights not apparent on face of tick, 
et 

Tickets which entitled holder to 
prize, although they did not convey 
to uninitiated any information as to 
prize to be drawn, were lottery tick¬ 
ets within prohibition of statute, as 
against contention that ticket on its 
face must purport to entitle holder 
to a prize or share of prize to be 
drawn m a lottery—State v. Butler, 
76 P 2d 1149, 42 N.M, 271. 

B U.S—Francis v. U S, Ohio, 23 
set 334, 188 U.S. 376, 47 LBd 
608 

Akin to document of title 

In Its essence It is, in the hands 
of the participant in the lottery, akin 
to a document of title —Francis v U 
S, supra—S'S C J. p 289 note 19. 
Original and duplioate slips of '^uin. 
bers game” 

The duplicate slips which are 
handed over to the player in the 
"numbers game" are lottery tickets; 
but the original slips which are 
turned over by the seller to his back¬ 
er are not lottery tickets—^Forte v 
U. S, 83 F.2d 612, 66 App.D.C. 365, 
105 AL.R. 300. 

9. Ala.—Salomon v. State, 27 Ala. 
26. 

10 M(V—Fretelgh y. State, S Mo. 

< 0 <. 
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the prizes drawn to their respective numbers.^l 

Draw or drawing^ Drawing a prize, in common 
parlance, means the ascertainment, by chance or 
otherwise, of who is entitled to a particular result, 
or a particular thing, by means of some prearranged 
mode of ascertaining the result.i2 To draw lots, is 
to determine an event by drawing one thing from 
a number of things whose marks are concealed from 
the drawer.is 

§ 2. Essential Elements 

a. In general 

b. Chance 


82 

c. Consideration 

d. Prize 

a. In General 

There are three elements essential to the existence 
of a lottery, namely, chance, consideration, and prize; 
if these three elements are present, the scheme Is a 
lottery; otherwise It Is not. 

As has been repeatedly stated, the three necessary 
elements of lottery are the offering of a prize, the 
awarding of the prize by chance, and the giving of 
a consideration for an opportunity to win the 
prize.i^ If an essential element is absent, the 
scheme is not a lottery, regardless of the motive for 


LOTTERIES 


11 . Md. —^Baltimore Bank v. Smith, 
3 Gill. & J. 265. 

50 C.J. p 410 note 72. 

12 . Cal.—^People v. Kent, 6 Cal. 89. 
19 C J. p 763 note 46. 

13. N.T.—Wilkinson v. Gill, 74 N.T. 
63. 30 Am.R. 264 

19 C J. p 762 note 27. 

14. U.S —^Affiliated Enterprises v. 
Gruber, C.CAMass., 86 F.2d 958— 
Affiliated Enterprises v. Rock-Ola 
Mfa. Corporation, D.C.I11., 23 F. 
Supp. 3—Central States Theatre 
Corporation v. Patz, DC.Iowa, 11 
FSupp 566. 

Ala.—Grimes v. State, 178 So. 73, 235 
Ala. 192. 

Ariz—^Ensrle v. State, 90 P.2d 988. 53 
Arlz. 458. 

Cal—People v. Gonzales, 144 P.2d 
605, 62 CalApp2d 274—^People v. 
Postma, 160 P.2d 221, 69 Cal.App. 
2d Supp. 814—^People v. Babdaty, 
30 P.2d 634, 139 Cal.App., Supp., 
791—Cozpiis atuis cited In People 
V. Cardas, 28 P.2d 99, 100, 137 Cal 
App., Supp, 788—^People v. Hecht. 
3 P.2d 399, 119 CaLApp., Supp., 778. 
Conn.—State v. Mola, 23 A.2d 126, 
128 Conn 407—State v. Dorau, 198 
A. 573, 124 Conn. 160. 

Del.—^Affiliated Enterprises v. Wal¬ 
ler, 5 A 2d 257, 1 Terry 28. 

D.C.—^National Conference on Legal- 
izingr Lotteries v. Farley, 96 F.2d 
861, 68 App.D.C. 819, certiorari de¬ 
nied 59 S.Ct. 83. 305 U.S. 624, 83 
L.Ed. 399— Corpus Jlixls cited in 
Forte y. U. S, 83 F.2d 612, 616, 
65 App DC. 355, 105 A.LR. 300. 
Fla.— Corpus Juris cited in Victor v. 
State, 193 So. 762, 765, 141 Fla 
508—^Little River Theatre Corpora¬ 
tion V. State ex rel. Hodsre, 185 
So 855. 135 Fla. 854, 120 A.L.R. 
403. 

6a.—Barker y State, 193 S.E. 605, 
56 Ga.App. 706. 

Iowa—State v. Hundlinsr, 264 N.W. 

608, 220 Iowa 1369, 103 A.L.R. 861. 
Mass—Commonwealth v. Lake, 57 
NE2d 923. 317 Mass. 264—Com¬ 
monwealth y. McLauffhlin, 89 N.E. 
2d 821, 307 Mass. 230. 


Mich.— Corpus Juris a.uoted in Roh¬ 
an y. Detroit Racing Ass'n, 22 N 
W.2d 433, 439, 314 Mich. 326— 
United-Detroit Theaters Corpora¬ 
tion V. Colonial Theatrical Enter¬ 
prise, 273 N.W. 756, 280 Mich. 425. 

Minn—Corpus Juris cited in Amlie 
Strand Hardware Co. v. Mcose, 224 
N.W 1518. 159, 176 Mmn. 698. 

Miss.— Corpus juris cited in R. J. 
Williams Furniture Co. v. McComb 
Chamber of Commerce, 112 So. 
579, 147 Miss. 649 

Mo.—State ez Inf. McKittnck v. 
Globe-Democrat Pub. Co, 110 SW. 
2d 705. 841 Mo. 863, 113 A.LR. 
1104—^State v. Emerson, 1 S.W.3d 
109, 318 Mo. 633. 

Mont —Corpus Jtuds cited In State 
v. Hahn, 73 P.2d 459, 460, 105 
Mont 270. 

Neb.—State ex reL Hunter y. Omaha 
Motion Picture Exhibitors Ass*n. 
297 N.W. 547. 139 Neb. 812—State 
ex rel. Hunter y. Fox Beatrice The¬ 
atre Corporation, 275 N.W. 605, 138 
Neb. 392. 

N.BL—^State y. Eames, 188 A. 590, 87 
NH. 477 

N.T.—People y. Psallis, 12 N.T.S 2d 
790. 

Okl—State ex rel. Draper v. Lynch, 
137 P2d 949, 192 Okl. 497. 

Or.—^State y. Fuller, 101 P 2d 1010, 
164 Or. 883—^McFadden y. Bam, 91 
P2d 292, 162 Or. 250—State v. 
Coats. 74 P.2d 1102, 158 Or. 122— 
State y Schwemler, 60 P 2d 938, 
154 Or, 533—^National Thrift Ass'n 
V. Crews, 241 P. 72, 116 Or. 352, 
41 A.L.R. 1481. 

Pa.—Commonwealth y. Lund, 15 A. 
2d 839, 142 Pa Super. 208—^Park 
Theatre Corporation y. Mook, Com. 
PL, 87 Pittsb.L.J. 101. 

R.I.—State y. Bis CUiief Corporation, 
13 A.2d 236, 64 R.I 448. 

SC.—Cozpiis Juris quoted in Dar- 
lin^on Theatres y. Coker, 2 S.E. 
2d 782, 786, 190 S.C. 282. 

Tenn.— Cozpus Juris cited in State 
ex rel. District Attorney General y 
Crescent Amusement Co., 95 SW. 
2d 310. 312. 170 Tenn. 351. 

Tex. —Cozpus Juris cited in City of 
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Wink y. Griffith Amusement Co., 
100 S.W.2d 695, 701. 129 Tex. 40— 
Robb & Rowley United v. State, 
Civ.App, 127 S.W.2d 221—Griffith 
Amusement Co. v Morgan, Civ. 
App., 96 S.W.2d 844—Smith V. 
Stete, 127 S.W.2d 297, 136 Tex.Cr. 
611—Cozpus Jnzls cited in Cole v. 
State, 112 S.W.2d 725, 730, 133 Tex. 
Cr. 548. 

Wash.—^D*Orio v Jacobs, 276 P. 563, 
161 Wash. 297—State v. Wong 
Took. 265 P. 459, 147 Wash. 190— 
State V. Danz, 250 F. 37, 140 Wash. 
546, 48 A.LR 1109. 

W.Va.—State v. Hudson. 37 S.E 2d 
553. 

Wis—^State ex rel. Regez v. Blumer, 
294 N.W. 491, 236 Wis 129—State 
ex rel. Trampe v. Mul^erer, 289 N. 
W. 600, 234 Wis. 50—^State ex rel, 
Cowie y. La Crosse Theaters Co, 
286 N.W. 707, 232 Wis. 153. 

38 C.J. p 289 note 23. 

**The test universally employed for 
detecting a lottery is the presence 
m the transaction of three elements, 
prize, chance and consideration. The 
absence of any one is fatal to iden¬ 
tifying the transaction as a lot¬ 
tery. The presence of all three com¬ 
pels Its characterization as such.**— 
State V. Jones, 107 P.2d 334, 326, 44 
N.M. 623. 

indicia of lottery 

Pooling the proceeds derived ftom 
chances or tickets taken or purchas¬ 
ed and then allotting such proceeds 
or a part of them or their equivalent 
by chance to one or more such tak¬ 
ers or purchasers are indicia of a 
lottery.—^U. S. v. 83 Cases of Meiv 
chandlse Labeled “Honest John,*' D. 
C.Md., 29 F.SUPP 912. 

Two or snore paztlclpaaits 
Under some statutes defining “lot¬ 
tery,*’ two or more persons must 
have paid or promised to pay con¬ 
sideration for chance of obtaining 
prize or pejrt thereof or share or In¬ 
terest therein to be distributed by 
lot or chance between or among 
them—Gayor v. Whelan, 138 P.2d 
763, 69 CaLApp.2d 255, remittitur 
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the omission,and, conversely, if all the elements 
are present, the scheme is a lottery, regardless of 
the fact that the dominant purpose of its sponsor is 
to increase his business.^^ 

Mutuality of risk is not necessary to constitute 
a lottery nor is it essential that a scheme or de¬ 
vice amount to a widespread pestilence, m order for 
it to constitute a lottery.^* The decision by lot of 
certain questions^® or the determination of rights by 
lot^o not necessarily amount to a lottery. 

b. Ohance 

(1) In general 

(2) Influence of skill or judgment 
(1) In General 

A schema Is not a lottery unless the prize le award¬ 
ed by chance, although the exact method of applying 
chance Is Immaterial. Chance may exist notwithstand¬ 
ing the scheme contemplates some return to each of the 
participants. 

Chance is an essential element of a lottery in the 
sense that, unless a scheme for the awarding of a 
prize requires that it be awarded by chance, it is 
not a lottery.^i In this connection, the term 
“chance’* is not used as synonymous with “oppor¬ 
tunity, but is used in the sense of being opposed 
to something which happens by plan or design, or 
by the exercise of volition or judgment it refers 
to an unforeseen or inexplicable cause, or an aca- 
dent^ The exact method adopted for the applica¬ 


tion of chance to the distribution of prizes is im¬ 
material,26 proof of a conventional drawing not be¬ 
ing essential to the existence of a lottery.26 it is 
also immaterial whether the chance be as to any 
return for the consideration paid or given or merely 
as to the amount or value of the return.27 

Effect of some certainty as to return. The pres¬ 
ence of some element of certainty as to the return 
does not necessarily destroy the existence or effect 
of the element of chance.22 A scheme is none the 
less a lottery because it promises a prize to each 
ticket holder, if the prizes to be drawn are of dif¬ 
ferent values or because the purchaser of a 
chance is to receive the full value of his money in 
any event, if there is a chance that some purchasers 
may receive more than others;®® or because every 
participant ultimately becomes entitled to property 
of equal value, if there is an inequality dependent 
on chance, as to the time of receipt of the proper- 
ty.®i 

(2) Influence of Skill or Judgment 

A scheme is not a lottery If winning depends solely 
on skill or Judgment. If elements both of skill and of 
chance are present in a plan, Its character as a lot¬ 
tery generally depends on which Is the dominant ele¬ 
ment. 

If the result of the distribution is to be deter¬ 
mined solely by skill or judgment, the scheme is 
not a lottery,®® even though the result is uncertain 
or may be affected by things unforeseen and acci- 


modifled 141 P.2d 514, 60 Cal.App.2d 
616. 

15- Mont—State ex rel. Stafford v. 
Fox-Great Falls Theatre Corpora^ 
tlon, 182 P.2d 689, 114 Mont. 62. 
16L Ey.—Commonwealth v. Malco- 
Memphls Theatres, 169 S.W.2d 696, 
293 Ey. 581. 

Mass.—Commonwealth v. Plissner, 4 
NJB.2d 541, 296 Mens. 457. 

17. Ga.—Jormaa t. State, 188 S.F. 

925, 54 Ga.App. 788 
1& Or.—State v Coats, 74 P.2d 
1102, 158 Or. 122 

W.Va—State v. Hudson, 87 S.H 2d 
553. 

19. Pa—^Maan v. Mackey, 21 Pa. 

Dlst. 1142, 39 Pa Co. 569. 

88 C.J. p 288 note 13. 

aOu 111.—Elder v. Chapman, 52 NX. 

10. 176 111. 142. 

38 C J. p 280 note 14. 

81. Cal.—People v, Hecht, 8 Pj8d 
899, 119 Cal.App. Supp. 778. 

DC.—^Hational Conference on Legal¬ 
izing' Lotteries v. Farley. 96 F2d 
861, 68 AppD.C. 819, certiorari do¬ 
med 59 S.Ot. 85, 305 US. 624, 88 
L.Ed 399—Corpus giixU cited la 
Forte Y. U. S, 88 F.3d 612, 66 App. 
D.a 865, 105 A.L.R. 800. 


Mich.—Oozpos JwAm gnoted la Boh¬ 
an Y Detroit Bacing Ass’n, 22 
W.2d 438, 489, 314 Mich 826. 

Or.—Johnson y. McDonald, 287 P. 
220, 132 Or. 622. 

Tex—Coxpas Jazis oited la City of 
Wink Y Griffith Amusement Co, 
100 S.W2d 695. 701, I'SO Tex 40— 
Oozpns Jhads otted la State y. Bobb 
& Bowley United, CiyJLpp , 118 
S W 3d 917, 919. 

88 CJ. p 287 note 7, p 289 note 27, 
p 290 note 29 

Essential elements generally see su¬ 
pra subdiYision a of this section. 

88. Yt.—State v. Lindsay, 2 A 2d 
201, no Vt 120. 

83. Vt—State y. Lindsay, supra. 

84. Vt—State v. Lindsay, supra. 

38 C J. p 289 note 27 [aj, [cJ 

85h D C.—Coxpas ,111x18 oited la 
Forte Y. U S , 88 F.2d 612, 66 App. 
DC 355, 106 A.LB. 800. 

88 C J. p 290 note 31. 

86. D.a— Forte v. U. S., 88 F.2d 
612 , 66 App.D.a 856, 105 A.LB 
300. 

Mo.—State y. Emerson, 1 S.W 2d 109, 
318 Mo 688. 

87- U.S.—U. S. Y- One Box of To¬ 
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bacco "Foot Prints," Ohio, 190 F 
731, 733, 111 CCA. 459. 

88 C.J p 290 note 80. 

88. Me—State v. Willis, 2 A. 348, 
- 78 Me 70 

38 C J p 290 notes 83-35. 

89. Anz—In re Gray, 204 P. 1029, 
23 Anz. 461. 

38 C.J. p 290 note 33. 

80. NC—State y. Lipkm, 64 SE. 
840, 169 NO 265, L B A.1916F 1018, 
AnnCasl917D 137. 

38 C.J p 290 note 84 
Xnposzlbillty of any loss 

The fact that there can be no loss 
to participants in drawing by lot 
for a prize does not prevent scheme 
from being a lottery when there 
may be contingent gains—Common¬ 
wealth Y. Malco-Memphis Theatres, 
169 S.W2d 696, 298 Ky. 581. 

81- N Y —Carl Co. v. Lennon, 148 N. 

Y.S 876, 86 Misc 256 
38 C J p 390 note 36. 

38. N.Y.—Ehrman y Eeamey, 89 N. 
Y S 2d 257, reversed on other 
grounds 41 N Y.S 2d 696, 266 App. 
Diy. 793, affirmed 65 NE2d 606, 
292 NY 627 
88 C.J. p 290 note 36. 
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(iental.33 Where elements both of skill and of 
chance enter into a contest, the determination of its 
character as a lottery or not is generally held to de¬ 
pend on which is the dominating element.^^ In 
such cases, the mere presence of some element of 
chance does not necessarily constitute the contest a 
lottery;®5 chance, as distinguished from skill, must 
be the predominant factor,®® and hence competi¬ 
tions in which skill or judgment is the predominant 
factor in determining the winners are not lotteries,®^ 
even though the competitors are required to pay an 
entrance fee.®® 

Conversely, it is generally held that the mere fact 
that some skill is involved in the game is insuffi¬ 
cient to save it from condemnation as a lotteiy,®® 
and that the word “lottery** includes those schemes 
wherein chance is the dominant factor in determin¬ 
ing the result, although it may be affected to some 
degree by the exercise of skill or judgment but 
the rule, known as “the pure chance doctrine,** that 
a contest is not a lottery unless its issue depends en¬ 
tirely on chance, is supported by some authorities.^^ 

The doctrine that chance must be the dominant 
factor is to be taken in a qualitative or causative 
sense, rather than in a quantitative sense and 
thus, where a contest is multiple or serial, and re¬ 
quires the solution of a number of problems to win 


§ 3 

the prize, the fact that skill alone will bring con¬ 
testants to a correct solution of a greater part of 
the problems does not make the contest any the less 
a lottery if chance enters into the solution of an¬ 
other lesser part of the problems and thereby proxi- 
mately influences the final result.^® 

The question whether the element of chance is 
present must be vievred from the standpoint of the 
participants who enter the contest in response to 
the advertising thereof, rather than by absolute or 
technical standards and, where the public is in¬ 
formed that no special skill, training, or education 
is required, and the hope of success is held out to 
the general public, the question whether chance or 
skill is the determining factor must depend on the 
capacity of the general public, not experts, to solve 
the problems presented.^® 

c. Gonsideratioii 

(1) In general 

(2) Nature and sufficiency 

(1) In General 

The gratuitous distribution of property by lot ordi¬ 
narily does not amount to a lottery, since consideration 
Is an essential element thereof. 

Consideration paid or passed in exchange for the 
chance to secure a prize is an essential element of 


33. NT—People v Fallon, 46 NF 
296, 152 N.Y 12, 57 Am S H 492, 
37 LRA. 227 

34. Cal.—Peopl# v. Settles, 78 P.2d 
274, 29 CaLApp 2d Supp. 781. 

Mont—State v. Hahn, 72 P 2d 469, 
105 Mont 270 

N.Y-HotE V. Daily Graphic, 230 N. 

Y S. 360, 132 Misc. 597. 

35. Cal—People v. Settles, 78 P.2d 
274. 29 CalApp.2d Supp 781. 

N.Y—^Hoff V. Daily Graphic, 230 N. 

Y S 360, 132 Misc. 697. 

38. Or.—Multnomah County Fair 
Ass’n V Langley, 13 P2d 354, 140 
Or 172 

Utah.—^D'Orio v. Startup Candy Co., 
266 P 103;r, 71 Utah 410, 60 A. 
L.H 338. 

37. U S —^Eastman v Armstrong- 
Byrd Music Co, Okl. 212 F 662, 
129 CCA 198, 52 L R A.,N S., 108 

38 C.J. p 291 note 44 
Substantial degree of skill or Judg¬ 
ment 

A scheme or device is not a lot¬ 
tery if any substantial degree of 
skill or judgment is involved—State 
v. Coats. 74 P.2d 1102, 158 Or. 122. 

38. N.T.—People V. Fallon, 46 NE 
296, 152 N.Y. 12. 37 L R.A 227. 

38 C J. p 291 note 44. 

39. Mass—Commonwealth v Pliss- 
ner. 4 N.E 2d 241, 295 Mass. 457. 


Mont—State v. Hahn, 72 P2d 459, 
105 Mont. 270. 

40. Cal —Corpus guzis cited in 

People V. SetUes, TiS P 3d 274, 277, 
29 Cal App.2d Supp 781—Corpus 
Juris QLUOted in People v. Rehm, 67 
P2d 238, 241, 13 CalA.pp2d Supp. 
755. 

Mass—Commonwealth v. Lake, 57 N 
E2d 923, 317 Mass. 264—Common¬ 
wealth V. Plissner, 4 N.E.2d 241, 
295 Mass. 457 

Mo—Corpus Juris cited in State ex 
Inf McKittrick v. Globe-Democrat 
Pub. Co, 110 S-W.id 706, 713, 341 
Mo. 862, 113 A.L.R 1104 
Mont—Corpus Juris cited In State 
V Hahn, 72 P 2d 459, 461, 105 
Mont. 270. 

N.Y—^Bhrman v. Kearney, 41 N.T.S. 
2d 696, 266 App Div. 793, affirmed 
55 N.E 2d 506, 292 NY 627. 

Or.—Corpus Juris cited in Multno¬ 
mah County Fair Ass'n v. Langley, 
13 P 2d 354, 140 Or. 173 
WYa—State v. Hudson, 37 SE2d 
553 

38 C.J. p 291 note 39. 

Skill thwarted by chance 

If the element of chance is pres¬ 
ent in such a manner eus to thwart 
the exercise of skill or judgment in 
a game, then there may be a lottery. 
—Commonwealth v Plissner, 4 N.R j 
2d 241. 295 Mass 457. 1 
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41. U.S—U. S V. Rosenblum, C.C. 
NT, 121 F 180. 

38 O.J. p 291 notes 40-42. 

42. Mo —State ex Inf McKittnck v. 
Globe-Democrat Pub. Co , 110 S W. 
2d 705, 341 Mo 862, 113 A.LR 
1104. 

43. Mo —State ex Inf. McKittnck v. 
Globe-Democrat Pub. Co, supra. 

44. Mo—State ex Inf. McKittnck 
V. Globe-Democrat Pub. Co. supra. 

Prevailing practice of participants 
Where game is not one of pure 
skill or of pure chance, it is per¬ 
missible in appropriate instances to 
look beyond bare mechanics of the 
game itself and to consider whether, 
as actually played by people who 
actually play it, chance or skill is 
the prevailmg practice, as regards 
issue whether game is a lottery — 
Commonwealth v Lake, 57 N.E 2d 
923, 317 Mass. 264. 

45. Mo.—State ex Inf McKittnck v 
Globe-Democrat Pub. Co, 110 S W. 
2d 705, 341 Mo. 862, 113 AL.R. 
1104. 

proflciency of one or more partloi- 
pants* exercised in operating a lot¬ 
tery device does not save the plan 
where the other participants have 
merely an ordinary chance to win — 
State V. Lasselle, 97 So 389, 154 La. 
168—38 C.J. p 291 note 47. 



LOTTERIES 


54 C.J.S. 


§ 2 

a lottery,^® unless eliminated by statute creating the 
offense.^^ The gratuitous distribution of one’s prop¬ 
erty by lot or chance does not constitute a lottery^® 
if not resorted to as a device to evade the law>^ 

Possibility of free participation. According to 
some authorities, whether a particular scheme is to 
be regarded as a lottery or otherwise is not to be 
determined by ascertaining whether anyone may 
possibly win a prize through the operation of the 
scheme without having paid for the chance to 
win,5® and a lottery may exist, although not every 
participant directly pays a consideration.®! Under 
this view, as long as some of the participants pay 
for their chances, a lottery does not cease to be 
such merely because other, or even many, partici¬ 
pants are permitted to play free.®^ There is also 
authority, however, holding that, if there is no bar¬ 
gain or inducement for the chance, and the chance 
is a gratuity, a thing done voluntarily, as in pur¬ 
chasing a ticket which need not be purchased in 


order to obtain the chance, is not a consideration 
for it;®3 and under this view, the fact that most 
of those who participate in the drawing may actu¬ 
ally buy tickets does not make the plan a lottery.®^ 

(2) Nature and Sufficiency 

The consideration may be direct or indirect, and may 
be small. According to some authorities, the considera¬ 
tion Is sufficient if it is such as would support a con- 
tract; but other authorities hold that the consideration 
must be money or something of value and that a formal 
or technical consideration will not suffice. 

The consideration required as an essential element 
of a lottery need not be grc'.t,®® and, in general, may 
be money or any other thing of value.®® Some au¬ 
thorities hold that the presence or absence of consid¬ 
eration IS measured by the usual tests applicable in 
the law of contracts,®^ that consideration may consist 
of a benefit to the person conducting the scheme,®® 
or an inconvenience or disadvant«'ige to the prom¬ 
isee,®® and hence that money or something of actual 


46. Iowa.—St. Peter v Pioneer The¬ 
atre Corporation, 291 N.W. 164. 
227 Iowa 1391 

Ky.—Commonwealth v. Malco-Mem- 
phis Theatres, 169 SW2d 696, 293 
Ky. 531. 

Miss—^R. J. Virilliams Furniture Co. 
V McComb Chamber of Commerce, 
112 So 679, 147 Miss. 649. 

NH.—State v. Fames, 183 A, 590, 87 
N.H. 477. 

N.T.—People v. Psallis, 12 NT.S.2d 
796. 

S.C—Corpus Xarls quoted lu Dar¬ 
lington Theatres v. Coker, 2 S F 2d 
782, 786, 190 SO 282 

Tes.—Corpus Juils cited Sn Griffith 
Amusement Co v Morgan, Civ. 
App, 9iS S 'Wj2d 844, 845. 

38 C J p 287 note 8. 

Essential elements generally see su¬ 
pra subdivision a of this section. 

47- Wash—Society Theatre v. Seat¬ 
tle, 203 P. 2. 118 Wash 268. 

48. Iowa —State v Hundling, 264 N, 
W 6C8. 220 Iowa 1369, 103 A.L.R 
861 

Kv —Commonwealth v Malco-Mem- 
phis Theatres, 169 SW2d 596, 293 
Ky. 631 

Nil—State v. Barnes, 183 A- 690. 87 
N.H 477. 

NJ—^Purst V. A & Q Amusement 
Co., 25 A 2d 892, 128 N.JLaw 311. 

NM—City of Roswell v. Jones, 67 
P2d 286, 41 NM. S58. 

S.C—Corpus Juris guoted in Dar¬ 
lington Theatres v. Coker, 2 S B 2d 
782, 7'S6. 190 SC. 282 

Tex—Corpus Juris quoted in Grif¬ 
fith Amusement Co. v. Morgan, 
Civ App., 98 SW2d 844, 846— 

Featherstone v Independent Serv¬ 
ice Station Ass*n of Texas, Civ 
App., 10 SW.2d 124. 


Vt.—State V. Wilson, 196 A. 767, 109 
Vt 349 

38 C.J p 29l note 49 
*‘There can be no question that 
if a person wants to give a pure 
in appreciation of patronage, he 
should have the right to do so*'— 
Central States Theatre Corporation 
V. Pats, DCJowa, 11 F.Supp. 666, 
568. 

49. IT.S —Affiliated Enterprises v. 

Gruber, CC.AMass, 86 F2d 968. 
Cal—^People v. Cardas, 28 P.2d 99, 
137 Cal App Supp 788 
Colo—Bills V People, 157 P 2d 139, 
113 Colo 3'26. 

N.M—City of Roswell v. Jones, 67 
P.2d 286, 41 N.M 258 
Or—^McFadden v. Bom, 91 P2d 292, 
162 Or. 250 
Pretended gilt 

Person may not obtain immunity 
from prosecution under lotlery law 
by resort to device of pretended gift 
—State V. Fames, 183 A. 590, 87 N. 
H. 47-7. 

50i Pa—Commonwealth v. Lund, 16 
A.2d 839, 142 Pa Super. 208 

51- Neb—State ex rel Hunter v. 
Omaha Motion Picture Exhibitors 
Ass'n, 297 N.W 647, 139 Neb. 312. 

58. Mass—Commonwealth v. Wall, 

3 N.B 2d 28, 296 Mass 70. 

Neb—State ex rel Hunter v Omaha 
Motion Picture Exhibitors Ass'n, 
297 NW. 647, 139 Neb 312. 

Or—^McFadden v. Bain, 91 p.2d 292, 
162 Or. 250. 

G-ivlng away of Boxne free ohaaces 
will not save scheme otherwise ob¬ 
jectionable.—State Y. Fames, 183 A 
690, 87 N.H 477. 

53. Mont.—State ex rel. Stafford v., 
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Fox-Great Palls Theatre Corpora¬ 
tion, 132 P 2d 689, 114 Mont 62 

54. Mont—State ex rel Stafford v 
Fox-Great Palls Theatre Coipora- 
tion, supra. 

55. US—Central State Theatre 

Corporation v. Patz, DO Iowa, 11 
FSupp 566 

Ga—^Equitable Loan & Security Co. 
V Waring, 44 S E. 320, 117 Ga 699, 
97 Am.SR 177, 62 L.RA. 93. 

56. Ga—^Equitable Loan & Security 
Co V. Waring, supra. 

Current money unneoessary 
Coin used to operate gambling de¬ 
vice need not be current monoy of 
the United States to bring device 
within class of prohibited lotteries 
—Stewart v. State, 2 SW2d 440, 1C8 
TexCr. 661 

57- N,M—State v. Jones, 107 P2d 
324, 44 NM 023 

Vt.—State V. Wilson, 196 A. 767, 109 
Vt. 349. 

58. N.J.—Furs! v. A & G. Amus'^- 
ment Co, 25 A 2d 892, 128 NJ 
Law 311 

Wis.—State ex rel. Rcgcz v Blumcr, 
294 N.W. 401, 236 Wis 129. 

38 C J. p 292 note 54 

59. N.J.—Furst v. A. & G Amuse¬ 
ment Co, 25 A 2d 892, 128 N J. 
Law 311. 

Wis—State ex rel Rogez v Blumer, 
1294 N.W. 491, 236 Wis. 129. 

Act or forbearance 

It is only necessary that the person 
entering tho competition shall dO' 
something or give up some right — 
State V Wilson, 196 A 757, 109 Vt. 
349—38 C J p 291 note 53. 

Act as bargained for 
(1) Consideration may consist of 
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pecamiary value need not be directly given for the 
right to compete,60 Other authorities, however, 
hold that the payment directly or indirectly of mon¬ 
ey or other valuable thing for a chance is necessary 
to constitute consideration,and that a mere for¬ 
mal or technical consideration, although such as 
might be sufficient to support a contract, does not 
necessarily amount to the consideration required as 
an essential element of a lottery.®® 

In determining the existence or absence of con¬ 
sideration, the question, it has been said, is not how 
the prize was paid for, but whether the chances were 
paid for.®3 In the final analysis, the question wheth¬ 
er or not in a given case there is a consideration 
must be determined from the particular facts pre-* 
sented and the 4:easonable deductions and inferenc¬ 
es to be drawn therefrom.®® 

Consideration as direct or indirect. Whatever 
may be the nature of the consideration required it 


niay be given either directly or indirectly.®® The 
benefit to the person offering the prize need not be 
directly dependent on the furnishing of a consid¬ 
eration by those participating in the plan.®® How¬ 
ever, profit accruing remotely and indirectly to the 
person who gives the prize has been held not a sub¬ 
stitute for the requirement of a valuable consider- 
ation.®7 

d. Prize 

The pnze required as an element of a lottery need 
not be in the form of a specific amount of money; any* 
thing of value ordinarily will suffice. 

While a scheme or transaction cannot constitute 
a lottery unless it involves the offering of a prize,®® 
it is not essential that the prize, if a money one, be 
a specific amount,®® or that the prize be money^® 
or have a fixed market value,or that the value 
be previously fixed.7® In the absence of statute, 
anything of value offered as an inducement to par- 


an act done at request of proprietor 
of the scheme if, on reasonable and 
realistic view, the act is bargained 
for.—^Affiliated Enterprises v Waller, 
6 A 2d 257, 1 Terry, Del., 28 
(2) The existence of a detriment 
to the promisee is not, in all cases, 
determinative of the existence of a 
consideration, it Is necessary to de¬ 
termine whether the offer of a pnze 
Is a gratuitous promise to be per¬ 
formed on the happening of a condi¬ 
tion, or a promise for which the re¬ 
quested acts on the part of the par¬ 
ticipants were dealt with by the pai> 
ties as a consideration ^^tate v Wil¬ 
son, 196 A. 757, 109 Vt. 849. 

60. XT S —Brooklyn Daily Eagle v 
Voorhies, aCNT, 181 P. 679. 

Del —^Affiliated Enterprises v. Waller, 
5 A 2d 257, 1 Terry 28 
Vt—State V Wilson, 196 A. 757, 109 
Vt 849. 

61. Mass —Commonwealth v Mc¬ 
Laughlin, 29 N E.2d 821, 307 Mass 
230—Commonwealth v Wall, 8 N. 
E 2d 28. 296 Mass 70. 

Mont—ditate ex rel Stafford v. Pox- 
Oreat Palls Theatre Corporation, 
18^ P2d 689, 114 Mont. 62 
R T —State v Big Chief Corporation, 
18 A 2d 236, 64 R.I 448. 

8i8 C J p 292 notes 55, 66 
Test 

The question is whether the par¬ 
ticipants paid a valuable considera¬ 
tion for the chance, and not whether 
those conducting the enterprise re¬ 
ceived something of value in return 
for the distribution of the prize — 
People V. Cardas, 28 P.2d 99, 137 Cal 
App (Supp.) 788. 

62. Mass —Commonwealth v Wall, 8 
NE2d 28. 295 Maes 70. 

Mont—State ex rel. Stafford v. Pox- 

64 O.JS.-64 


Great Palls Theatre Corporation, 
182 P2d 689, 114 Mont. 52 
R.I—^State V. Big Chief Corporation. 

18 A 2d‘336, 64 XLI 448. 
PutloipatlosL as dsfezimant 
The words “pay any valuable con¬ 
sideration for the chance.*' as pro¬ 
vided in a statute defining lottery^ 
cannot be construed as meaning such 
slight detriment as that necessary to 
participate in a drawing—State ex 
rel Stafford v Pox-Great Falls Thea¬ 
tre Corporation, supra. 

63. MonL—State ex rel. Stafford v. 
Pox-Great Palls Theatre Corpora¬ 
tion. supra. 

04i tJ S.—Central States Theatre 
Corporation v Patz, D.C.Iowa, 11 
PSupp 566 

66. IT.S —CoxpiUi dtuls dted lx 
Affiliated Enterprises v. Rock-Ola 
Mfg Corporation, DC 111, 28 P. 
Supp 8, 6 

Mich—^Umted-Detroit Theaters Cor¬ 
poration V Colonial Theatrical En¬ 
terprise. 278 NVr. 766, 280 Mich. 
425. 

Mo —Ooipus JUxls quoted lx State v. 
McEwan, 120 SW.2d 1098, 1102. 
348 Mo. 213 

Tex—Smith v. State, 127 SW2d 297, 
186 Tex Or. 611 
88 C J. p 292 note 69 
66. Mo.—Corpus guns quoted lx 
State V. McEwan, 120 SW.2d 1098, 
1102, 343 Mo <213 
88 C J. p 293 note 60 
Source of benefit 

The consideration may consist of a 
benefit moving to the donor of the 
prize regardless of from whom the 
benefit may come—Cole v State, 112 
SW.2d 725. 183 TexCr. 548. 

Dlreet payment not essextlal 
Where a promoter of a business en¬ 
terprise. with evident design of ad- 
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vertising his business end thereby 
increasing his profits, distributes 
prizes to some of those who call on 
him or his agent, or wnte to him or 
his agent, or put themselves to trou¬ 
ble or inconvenience, even of slight 
degree, or perform some service at 
request of and for the promoter, the 
parties receiving the pnze to be de¬ 
termined by lot. a sufficient consid¬ 
eration exists to constitute the enter¬ 
prise a lottery, although the promot¬ 
er does not require the payment of 
anything to him directly by those 
who hold chances to draw pnzes.— 
State V. Wilson, 196 A. 767, 109 Vt. 
349. 

67. N’.M.—City of Roswell v. Jones. 

67 P2d 286, 41 M.M. 258. 

Xxcreased patronage 
The fact that the holder of the 
drawing expects thereby to receive, 
or in fact does receive, some benefit 
in the way of patronage or otherwise, 
as a result of the drawing, does not 
Bupply the element of consideration. 
—Griffith Amusement Co. v Morgan. 
Tex Civ App, 98 SW.2d S44 
6R XT S —Affiliated Enterprises v. 

Gruber, CCA.Mass., 86 P2d 958 
38 C.J p 287 note 6 
Essential elements generally see su¬ 
pra subdivision a of this section. 

66. Mass —Commonwealth v. 

Wnght, 187 Mass. 250, 50 Am.D. 
80<6. 

70. Mont —Corpus Juris olted lx 
State V. Hhhn, 72 P.2d 459, 461, 105 
Mont. 270. 

NT.T—People v Psallis, 12 N.Y.SM 
796. 

38 C J p 292 note 68. 

71. N T.—New York City Alm» 
House V. American Art-XTnlon. 7 
N.Y 228. 

72. X7.S.—Public Clearing House v. 
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ticipate in a scheme of chance is a prize.^8 Under 
some statutes, however, it is essential that the prize 
or award which the player may win shall be prop¬ 
erty or an interest in property.^^ If prizes are of¬ 
fered, the fact that it is possible that no one may 
win a prize will not prevent the scheme from be¬ 
ing a lottery.75 

§ 3. Partictdar Schemes as Lotteries 

A scheme, no matter how disguised or named, {s 
a lottery if m its character and practical operation It 
embodies the essential elements of a lottery. 

Where the essential elements of a lottery, as dis¬ 
cussed supra § 2, are present, a plan or scheme is, 
under the law, a lottery, no matter how it may be 
guarded or concealed by cunningly devised condi¬ 
tions or screens.^® It is the character of the par¬ 
ticular plan or scheme which determines whether or 
not It constitutes a lottery,77 and such character is 
to be determined by the character and practical op¬ 
eration of the scheme as a whole, rather than by 
rare instances of departure from the general scheme 
and practice.*^® The name given to the particular 
process or form of machinery used to accomplish 
the desired object is immaterial.^® In the final anal¬ 
ysis, the question of whether a particular transac¬ 
tion or series of transactions constitutes a lottery 


is determined by all the facts surrounding the trans¬ 
action.®® 

In the ^DutcW* or ''class** lottery, the number and 
value of the prizes are regularly estimated, all the 
ticket holders are interested at once in the play, 
and chance determines whether a prize or a blank 
shall fall to a given number.®! 

The "Genoese* or "numerical** lottery is distin¬ 
guished from the “Dutch” or “class” lottery,®® and 
is a scheme by which, out of ninety consecutive 
numbers, five are to be selected or drawn by lot.®® 

§ 4. - Gift Enterprises and Prize Con¬ 

certs in General 

A gift enterprise is a lottery If the elements of 
chance, consideration, and prize are present; but it is 
not a lottery If one of the elements is missing, unless 
the necessity of such element has been eliminated by 
statute. 

A “gift enterpnse” m a broad sense may be de¬ 
fined as a scheme under which presents are given 
to purchasers of goods as an inducement to buy,®^ 
although in the sense in which the term is commonly 
applied It is a scheme under which goods are sold 
for their market value but by way of inducement 
each purchaser is given a chance to win a present 
or pnze.®® A gift enterpnse which involves the 


Coyne, 111., 121 F 927, affirmed 24 
S.Ct. 789, 194 U.S. 497, 48 L..Bd 
1092 

K.T.—New York City Alms House v 
American Art-Umon, 7 N.T. 228. 
Kode of detamuiijinif amoimt 
It IS immaterial what scheme Is 
adopted for determining’ the amount 
to be returned to the participants, 
whether by drawing from a wheel, or 
by lot, or by some other scheme.— 
Commonwealth v. Banks, 98 Pa.Su- 
per. 4>32. 

Ta. Ga—^Russell v. Bquitable Loan 
& Security Co., 158 S.B. 881, 129 Ga. 
1<54, 12 Ann.Cas. 129. 

38 C J. p 298 note 67. 

Aands or chattels 
Whenever the chance of distribu¬ 
tion IS such that, if payment of prize 
were in money, it would be a lottery. 
It will be equally so, although the 
prizes are payable in lands or chat¬ 
tels—People V. Psallis, 12 N.T.S2d 
796. 

Eltatos of axtiLdle as prize 
Although a simple stipulation to 
furnish an article, however valuable, 
would not impress the article with 
the character of prize, the transac¬ 
tion in such case being merely con¬ 
tractual, nevertheless, if the same 
article is not obtained by stipulation, 
but through some scheme of mere 
chance, founded on consideration, the 
article would constitute a prize.— 


Russell V. Elquitable Loan & Security 
Co. 58 S B 881, 129 Ga. 154, 12 Ann. 
Cas. 129. 

74. ND—^Middlemcus v. Struts, 299 
NW 589, 71 ND 186 

A Area game to the successful play¬ 
er has been held to be property with¬ 
in the meaning of such statutes. 

Cal—^People v Settles, 78 P2d 274, 
29 Cal App 2d Supp 781 
ND.—^Middlemas v. Strutz, 299 NW 
589, 71 N.D. 186 

75. Or.—^Fleming v. Bills, 3 Or 286 

176. U.S —^U S V. Fulkerson, D C 
Cal., 74 F. 619. 

38 C J. p 293 note 74. 

77. Or.—State v. Coats, 74 P,2d 1102, 
168 Or. 12'2. 

38 C J. p 293 note 72 
Nature of appeal to paztioipaats 
The controlling fact in the deter¬ 
mination of whether a given scheme 
or business is a lottery is determined 
by the nature of the appeal which the 
business makes to secure the patron¬ 
age of Its customers; if the control¬ 
ling inducement is the lure of an un¬ 
certain prize, then the business is a 
lottery.—Kent v. Qity of Chicago, 22 
NEI2d 799, 301 Ill.App. 312. 

78. Pa.—Commonwealth v. Lund, 15 
A 2d 839, 142 PaSuper. 208 

79. Ala—Grimes v State, 178 So. 
69, 28 Ala App 4, certiorari demed 
178 So. 73, 235 Ala 192. 
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Wash—State v. Wong Took, 265 P. 
459, 147 Wash. 190—State v Danz, 
260 P. 37, 140 Wash. 546, 48 AL R. 
1109. 

38 C jr. p 298 note 74. 

80. Ala—^Eteillmark v. State, 185 So. 
908, 28 Ala App. 416. 

Theater “bank nights" see infra § 10. 

81. Or.—Fleming v Bills, 3 Or '286 
88 CJ. p 293 note 72 [f]—19 C.J. p 

840 note 60. 

82 . Or.-Fleming v. Bills, i3 Or 286 

83. Or—Fleming v. Bills, supra 

84. Neb.—^Retail Section of Cham¬ 
ber of Commerce of Plaitsmouth v. 
Kieck, 257 N.W 493, 128 Neb 18. 

38 C J. p 29*6 notes 9, 11. 

Proprietor of ‘'gift eatevpilse” under 
statute 

Under some statutes, any person, 
firm, or corporation selling anything 
with promise, express or implied, and 
giving anything in consideration of 
such sale and purchase, is regarded 
as proprietor of “gift enterprise."— 
City of Wink v Griffith Amusement 
Co., 100 S W2d >695, 700, 129 Tex. 40. 

86. Ga.—^Barker v. State, 193 S.EI. 

605, 56 GaApp. 706. 

38 C J p 296 note 10. 

Similar or other dellnltloas 

(1) A gift enterprise is a scheme 
for the division or distribution of 
articles to be determined by chance 
amongst those who have shares 
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essential elements of a lottery is a lottery,8® wheth¬ 
er the goods purchased or die chance to obtain a 
prize is the consideration that moves the purchas¬ 
ers to enter into the transaction.®^ Conversely, if 
one of the essential elements is lacking, a so-called 
“gift enterprise” does not constitute an unlawful 
lottery,®® notwithstanding the money for the prize 
or other gift offered comes from business receipts.®® 
Some Constitutional and statutory provisions use the 
terms “lottery” and “gift enterprise” interchange¬ 
ably.®® 


Entertainments or "prize concerts” at whidi each 
holder of an admission ticket is entitled to a chance 
to win a prize are lotteries.® ^ 

Chance and consideration. Although the words 
“gift enterprise” do not necessarily imply a scheme 
involving chance,®® chance is generally held to be 
an essential element of an illegal gift enterprise,®® 
and a gift enterprise is not a lottery where it lacks 
the essential element of chance®^ or of considera¬ 
tion,®® except where the necessity of such element 


in the scheme.—City of Oxford v 
Ritz Theatre, Miss.. 180 So. 88, 89, 
182 Miss. 62. 

(2) Other definitions see 38 C.J. p 
296 note 10 [a]. 

Judicial notice 

“Gift enterprise** is a term of such 
notoriety that the court will taJce ju¬ 
dicial notice of what is meant there¬ 
by. 

Miss — Oozpus Juls died in City of 
Oxford V. Ritz Theatre, 180 iSo 8*8, 
89, 182 Miss. 62. 

Ohio—State v. Bader, 24 Ohio N.P., 
N.S, 186. 

Tex.— Corpus Juris mted in City of 
Wink V Griffith Amusement Co., 
100 SW;2d 695. 700, 129 Tex. 40, 
06. ns —^Minter v. Federal Trade 
Commission, C C A.3, 102 F 2d 69. 
Ill—Jones V. Smith Oil & Refinlnj 
Co.. 16 KB 2d 42, 295 IllApp. 519. 
Ky—Worden v. City of Louisville, 

131 S.W2d 923, 279 Ky. 712. 

Minn.—State v. Powell, 212 N.W. 169, 

170 Minn. 239. 

Mont—State ex rel Stafford v. Fox- 
Great Falls Theatre Corporation, 

132 P2d 689, 114 Mont. 62 

Neb—^Retail Section of Chamber of 
Commerce of Plattsmouth y. Kieck, 
257 N.W. 493, 128 Neb. 13 
NH—Corpus Juris cited In State v. 

Barnes. 183 A. <590, 592, 87 N.H. 477. 
N.J —^Market Plumbinj & Heatinj 
Supply Co. V. Spangenbergrer, 169 
A 660. 112 N.JLaw 46, affirmed, 
176 A 342, 114 N J.Law 271. 

N.T—People v. Bloom, 227 N.T.S. 
225, 222 AppDiv. 451, reversed on 
other grounds 162 NB. 533, 248 N. 
Y. 582. 

Tex —^Peatherstone v. Independent 
Service Station Ass’n of Texas, Oiv. 
App, 10 S.W.2d 124. 

Va—Maughs v. Porter, 161 SB. 242, 
167 Va. 415 
38 CJ. p '296 note 16. 

Colorable gifts 

A gift enterprise in the nature of a 
lottery, prohibited by statute, em¬ 
braces a lottery in aid of legitimate 
business, through colorable gifts 
which are, in fact, prizes awarded by 
chance for a price.—Gnmes v. State, 
178 So 7>3, 235 Ala 192 
Tickets In candy packages 
Selling candy in packages, some 


but not all of which contain tickets 
calling for prizes, is a lottery.—Hull 
V. Ruggles, 56 N.T. 424. 

IMscountlag of tnirtallment contracts 

A plan involving contracts for in¬ 
stallment pajrments on merchandise, 
the seller reserving the right to dis¬ 
count a contract every week and to 
deliver merchandise of the fitll value 
of the contract, has been held to con¬ 
stitute a lottery.—State v. Emerson, 
1 S.W2d 109, 318 Mo. 633. 
Sedexnptlon of bottle crowns 

A practice by bottler of stamping 
numbers under some of bottle crowns 
and redeeming such crowns in cash 
in amount of numbers. In order to ad¬ 
vertise its beverages, constituted lot¬ 
tery within constitutional and statu¬ 
tory inhibitions.—Try-Me Bottling 
Co. V. State, 178 So 231, 235 Ala. 207. 
‘flPuU cards" 

A scheme for selling merchandise 
whereby prospective purchasers de¬ 
tached tabs on “pull card*' to ascer¬ 
tain particular items they were to 
purchase and price to be paid in¬ 
volved a lottery, notwithstanding 
each purchaser was entitled to re¬ 
ceive an article of value and notice 
was given that purchasers, if dissat¬ 
isfied with article drawn, were not re¬ 
quired to complete purchase, where it 
appeared that the notice was a sub¬ 
terfuge.—Wolf V. Federal Trade Com¬ 
mission, C.C.A7, 13*0 F2d '564. 

Free registration 

Scheme whereby any person could 
register tree of charge and procure 
daily coupons at store free of charge, 
and money put in pools daily by op¬ 
erator of store accumulated until 
won by some registrant, was held a 
lottery on theory that necessity of 
registrants* going to store each day 
to procure coupon, and profit result¬ 
ing from operation of scheme, fur¬ 
nished requisite consideration—State 
ex rel Regez v, Blumer, 294 N.W. 491, 
236 Wis. 129. 

Beliailen’ payment for ti^sts 

(1) A scheme whereby a whole¬ 
saler sold tickets on an article to re¬ 
tailers of his product, who in turn 
gave the tickets to their customers, 
was held a lottery notwithstanding 
the wholesaler and retailers gave 
some of the tickets away to the pub- ] 
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lie at large —Glover v. Malloska, 213 
N.W. 107, 238 Mich. 216, 52 AL.B. 77. 

(2) However, a plan whereby a 
chamber of commerce sold tickets to 
merchants, who in turn gave them 
to customers on making a purchase, 
was held not a lottery on the grround 
that the customers paid no consider¬ 
ation.—^R. J. Williams Furniture Go. 
V. McComb Chamber of Commerce, 
112 So. <579, 147 Miss. 649. 

87. I>.C.—Corporate Organization & 
Audit Co. V Hodges, 47 App.D.C. 
460, L.R.A1918B 491. 

3>3 C.J. p 296 note 16. 

SSL Mont—^State ex rel. Stafford v. 
Fox-Great Falls Theatre Corpora¬ 
tion, 132 P2d 689, 114 Mont. 52. 
06. Mont—State ex rel. Stafford v. 
Fox-Great Falls Theatre Corpora¬ 
tion, suprcL 

9a Colo.—Bills V. People, 167 P.2d 
139, 113 Colo. 326 

91. Utah—Blair v. Lowham, 276 P. 
292, 78 Utah 599. 

38 C.J. p 298 note 22. 

92. Md.—^Long v State, 22 A. 4, 74 
Md 565, 28 Am S.R. 268, 12 L.R.A. 
4*25. 

Neb.—Retail Section of Chamber of 
Commerce of Plattsmouth v. Kieck, 
267 N.W. 493, 128 Neb IS 

93. Utah—-B'Orio v. Startup Candy 
Co., 266 P. 1037, 1039, 71 Utah 410, 
>60 A.L.R. '338. 

38 C.J. p 296 note 12. 

9L Okl.—Conqueror Trust Co. v. 

Simmon, 162 P. 1098, 62 Okl. 252. 
38 C.J. p 297 note 18. 

95. Ga.—Cozpus Juris cited In 

Barker v. State, 193 S B. 605, 607, 
56 Ga.App. 705. 

Mont.—State ex rel Stafford v. Fox- 
Great Falls Theatre Corporation, 
132 P.2d 689, 114 Mont 52. 

NT.—People v. Psallis, 12 N.T.S.2d 
796. 

38 C J. p 298 note 19. 

Purchase price as Including cost of 
chance 

(1) It has been held that a chance 
at prize designated as free and given 
with purchase is not in fact free, al¬ 
though article purchased is worth 
full price, where payment for chance 
is embraced In part of purchase price. 
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or elements has been eliminated 1^ statute.^® 

Newspaper enterprises. Schemes differing from 
other unlawful gift enterprises only in the fact that 
they are conducted by newspapers with the object 
of increasing the subscription lists or advertising 
revenue have been held to be lotteries but it 
has been held that, if the winning of a prize does not 
necessitate a subscription to, or purchase of, the 
newspaper or the giving of any other consideration, 
the scheme is not a lottery.®® 

§ 5, — Clubs for Disposing of Merchan¬ 
dise 

So-called clubs for disposing of merchandise are lot¬ 
teries where the transactions fnvolvecf embody the es¬ 
sential elements of a lottery. 

So-called clubs wherein the members pay periodi¬ 
cal dues and conduct penodical drawings for a spec¬ 
ified article of merchandise have been held to be 
lotteries,®® even though the unsuccessful members 
are entitled to receive the article eventually, after 
the payment of a stipulated amount, or to withdraw 
and take out in trade the installments which they 
have paid,i and although the winners are not de¬ 
termined by lot but are selected by the seller.® 

§ 6. — Distribution of Land by Chance 

The distribution of land by chance among persons 
who have paid a consideration may constitute a lottery. 

Lotteries may include contracts for the sale of 
tracts of land of unequal value to be apportioned 
among the purchasers by lot,® schemes wherein a 
number of lots are sold and others are reserved to 
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be distributed by lot among purchasers of the first 
portion,^ or wherein some pay more money than 
others, the price being paid in installments at stated 
intervals, when a drawing is had and the person 
drawing a parcel ceases his payments,® and land 
club organizations providing for periodical payments 
by members and periodical drawings for lots.® 
However, a partition of property into parts as near¬ 
ly equal as possible, where owned by joint owners, 
and a determination had by lot as to which part 
shall go to each joint owner, severally, do not con¬ 
stitute a lottery,^ and, where it was no part of the 
onginal contract for the purchase of land to be 
divided into lots how they should be divided among 
the purchasers, the fact that the latter agree among 
themselves, after the sale is consummated^ to re¬ 
sort to chance, does not result in a lottery;® but, if 
the original vendor is a party to the agreement to 
resort to lot, the contract of sale becomes tainted 
with the vice of a lottery® and is tmenforceable.^® 

§ 7. -Popularity Contests 

Popularity contests run by merchants or newspapers, 
whereunder purchasers, subscribers, or others may vote 
for a person of their choice, have been held by some 
authorities to be unlawful as lotteries or gift enter¬ 
prises; but there is also authority upholding the valid¬ 
ity of such contests. 

A scheme by which a merchant or association, 
on selling merchandise at regular prices, issues to 
purchasers ballots entitling them to express their 
choice a certain number of times, according to the 
price of articles bought, in favor of any person 
competing for prizes to be given to the persons re- 
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—City of Wink v. Griffith Amusement 
Co.. 100 SW2d 695, 129 Tex. 40. 

(2) It has also been held, however, 
that, where the business is a legiti¬ 
mate one. and the purpose is to ad¬ 
vertise or develop that business, and 
the price of the commodity or service 
sold IS not increased or the commodi¬ 
ty or service measureably cheapened, 
all of what the patron pays is obvi¬ 
ously consideration for the commodi¬ 
ty or service Itself, end no part of 
the money paid can be held consid¬ 
eration for the chance itself, and the 
scheme cannot be held a lottery — 
State ex rel. Stafford v. Fox-Great 
Falls Theatre Corporation, 132 P.2d 
669. 114 Mont. 52. 

96. Ga—Corpus Juris dted In 
Barker v. State. 193 SB. 605, 607, 
66 GaApp. 703. 

Mont—State ex rel. Stafford v. Fox- 
Great Falls Theatre Corporation. 
132 P.2d 689, 114 Mont. 52. 

97. TJ.S—^Brooklyn Daily Eagle v. 
Voorhies, CC.NT., 181 F. 679. 

38 C.J. p 298 note 24. 


99. Minn.—^Holt v. Hural Weekly 
Co, 217 NW. 343, 173 Minn. 337. 
88 C J. p 298 note 25 

99. Cal —Corpus Juris guoted in 
People V Hecht, 3 P 2d 1399 , 401, 
119 Cal App ,Supp., 778 
Colo —Corpus Juris guoted in Bills v 
People, 157 P.2d 139, 142, 113 Colo 
326 • 

1. Cal—Corpus Juris guoted In 
People V Hecht. 3 P’2d .399, 401, 
119 Cal App ,Supp, 778. 

Colo.—Corpus Juris guoted In Bills 
V People, 157 P.2d 139, 142, 113 
Colo 326. 

38 O.J. p 299 note 47. 

3. Cal.—Corpus Juris guoted In 
People V. Hecht, 3 P.2d 399, 401, 119 
Cal.App,Supp, 778. 

Colo —Corpus Juris guoted In Bills v. 
People, 167 P.2d 189, 142, 113 Colo. 
326. 

38 C.J. p 300 note 48. 

3. Ohio.—State ex rel Fulton v. 

Archer, 30 Ohio NP.N.S., 61. 

82 C.J. p 295 note 90. 
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4. Ga—Whitley ▼. McConnell. *66 S 
-E 933, 133 Ga 738, 134 Am S.B 
223. 27 L.RA. 2iS7. 

38 C.J. p 295 note 91. 

B. Iowa—Guenther v. Dewlen, 11 
Iowa 133 

38 C J. p 295 note 92. 

6. Colo —^Branham v. Stallings. 40 P. 
396. '21 Colo 211, 52 Am S K 213. 

38 C.J, p 29(5 note 93. 

7. Ill—^Elder v. Chapman, 52 NH 
10, 176 Ill. 142—^Lauder v. Peona 
Agricultural & Trotting Soc., 71 Ill. 
App 475. 

8. Ind.—Wile V. Rochester Improve¬ 
ment Co, '56 N.E 928, 24 Ind.App. 
422. 

38 C J. p 295 note 97. 

9. Ind.—Emshwiler v. Tyner, 62 N.H. 
459, 21 Ind App 347, 69 Am.S.R 
•360. 

io- Ind.—Emshwiler v. Tyner, supra. 
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ceiving or holding the greatest number of votes, has 
by some authorities been held not to be a lottery.^i 
However, there is also authority holding such a 
scheme to be a lottery ,12 and, where an element of 
iraud is involved, contrary to public policy.is 

Similcbr contests conducted hy newspapers who 
give ballots to their subscribers and advertisers have 
been held not lotteries where the price of the sub¬ 
scriptions or advertising space is not increased be¬ 
cause of such ballots^^ even though the newspaper 
■proprietor enters into an agreement with an mdi- 
-vidual whereby the latter pays for a subscription 
of extraordinary length and secures the votes cor¬ 
responding thereto with the result that the prize is 
■won by such subscriber’s candidate but in some 
jurisdictions such contests have been held illegal 
as gift enterprises.^® 

§ 8. -Slot Machines and Wheels of For¬ 

tune 

While the authorities are not unanimous, It Is gen¬ 
erally held that the operation of devices such as slot 
rmachines and wheels of fortune constitutes a lottery; 
but the operation of a machine for amusement only, no 
prizes being awarded, Is not a lottery. 


Although the contrary view has been taken, 
by the weight of authority the operating of slot ma¬ 
chines, wheels of fortune, or similar devices where¬ 
by small amounts are hazarded on the chance of 
winning a larger sum or value, constitutes a lot¬ 
tery,!® regardless of the name by which they are 
called or the method of operating them,!® and even 
though the prizes are distributed according to a 
regular order,®® or the player is informed before 
each operation thereof what such operation will 
distribute,®! or is assured of an ordinary return 
for his money, in addition to the chance of secur¬ 
ing a prize.®®, However, the operation of machines 
which, although similar to pinball games, are played 
for amusement purposes only, with no prize avail¬ 
able to players, does not constitute a lottery.®® 

A slot machine, unloaded with coins or tokens, 
and not in use as a gaming device, is not a lot¬ 
tery.®^ 

§ 9. -Trading Stamps 

The Issuance of trading stamps to purchasers of 
goods, entitling them to articles, and Involving no ele¬ 
ment of chance, does not constitute a lottery, although 
there Is some authority holding such a plan to be at least 
a gift enterprise. 


3L1. Minn.—Corpus Jtizla died ia 
Amlie Strand Hardware Co. v. 
Moose, 224 NW. 168. 159, 176 Minn 
€98 

Wt—Corpus Juris cited lu State v. 
Lindsay. 2 A.2d 201. 204, 110 Vt. 
120 

88 C J. p 300 note 56 
affect of fraud or sbaxp practice 
The fact that there might have 
heen fraud or sharp practice during 
popularity contest would not render 
the contest a lottery, since any such 
fraud or sharp practice, if shown, 
would not tend to indicate that blind 
fate was the deciding factor in the 
•contest—State v. Lindsay. *2 A 2d 
201, 110 Vt. 120. 

12. Or.—National Thrift Ass'n v. 
Orews, 241 P. 72. 116 Or. 352, 41 
AL.R 1481. 

88 C J. p 300 notes €7, €9. 

13. Mich —^Boston Plano & Music 
Co. V. Seckinger, 164 NW 263, 198 
Mich 312 

38 C.J. p 300 note 58 

14. Ky.—•Commonwealth v. Jenkins. 
166 iS W 794. 159 Ky. 80. Ann.Cas 
1915B 170 

318 O.J. p 801 note 60. 

15. Ky.—Commonwealth v. Jenkins, 
supra. 

38 C J p 301 note 61. 

16. D.C.—Corporate Organization & 
Audit Co. V. Hodges, 47 App.D.C. 
460, LBA1918E 491. 

38 O J p 301 note 62. 

O-ift enterprises by newspapers gen¬ 
erally see supra S 4. 


17. Pla.—Gibson v. Robinson, 172 So. 
476, 127 Fla. 88. 

Nev—parte Pierotti, 184 P. 209, 
43 Nev 243. 

Slot machines as constituting gamb¬ 
ling devices see Gaming S 9<6 b. 

Neoessity of wldespaMd operation 
Under a constitutional provision in 
which the word 'lotteries'* was 
deemed limited to gambling devices 
or methods which because of their 
wide operation affect a whole com¬ 
munity or country, or a scheme hav¬ 
ing elements of advertising or sale 
to an individual of tickets and public 
distribution of prizes, it has been 
held that a slot machine was not a 
lottery—Hardison v. Coleman, 164 
So. 620. 121 Fla. 892. 

Number of paridciputB 
A pinball game which could be 
played on the machine by only one 
person at a time has been held not a 
lottery or a lottery device within the 
meaning of a statute requiring, in ef¬ 
fect, that two or more persons must 
have paid or promised to pay a con¬ 
sideration for the chance of obtaining 
a prize—Gayer v. VThelan, 138 P*2d 
763, 59 Cal.App 2d 255. remittitur 
modified 141 P.2d 614, *60 Oal.APP 2d 
616. 

18. Gsl—K eeney v. State. 187 S.H. 
692. 54 Ga.App. 239. 

Or.—Ckizpus Juris cited la State v. 
Coats. 74 P.2d 1102, 1107, 168 Or. 
122 . 

38 C.J. p 299 note 89. i 
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Transactloa la nature of lottery 
The maintenance and operation of 
a slot machine, where person playing 
may, by chance, obtain money or 
articles of value worth more than 
money deposited in machine, is a lot¬ 
tery or transaction in nature of a 
lottery.—^Thompson v. Ledbetter, 39 
S.E 2d 720, 74 Ga App. 427. 

Absence of autoniAtlo pay-off 
The fact that machine did not have 
automatic pay-off like slot machine 
did not prevent it from being lottery, 
where operator's agent paid players 
out of cash register.—State v. Bar¬ 
bee. 175 So. 60. 187 La. 529. 

A pinball uAChlne and a nlokeUiL. 
the-Blot machine come within the 
same category and must be Judged 
by the same law in determining 
whether they constitute prohibited 
lotteries—State v. Coats, 74 P2d 
1120, 138 Or. 10-2. 

19. Ala.—Johnson v. State. 34 So. 
1018, 187 Ala 101. 

36 C.J. P 299 note 40. 

20. N.C.—State v. Lowe, 101 S E. 
386, 178 N.C 770. 

21. Hawaii.—^Territory v. Beeson, 23 
Hawsji 445. 

38 C.J. p 299 note 42. 

22. N.C.—State v. Lowe, 101 S.E. 
885, 178 N.C. 770. 

38 C J. p 299 note 43. 

23. Or.—^State v. Fuller. 101 P.2d 
1010, 164 Or. 383. 

24. Cal—Chapman v. Aggeler, 119 
P.2d 204. 47 Cal App 2d 348. 
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Where, as is ordinarily the case, the issue of trad¬ 
ing stamps to purchasers of goods, entitling the lat¬ 
ter to articles on exhibition at the store of a trad¬ 
ing-stamp company involves no element of chance, 
in the nature of gambling, it does not constitute a 
lottery^® or illegal gift enterprise,^® although in a 
few jurisdictions the view that a trading-stamp en¬ 
terprise constitutes at least a gift enterprise has 
been upheld.27 Where the trading-stamp scheme 
contemplates that the goods to be distnbuted among 
holders of the stamps are to be disposed of by 
chance, it is a lottery.28 

§ 10. -Miscellaneous 

a. Theater “bank night** or similar 

scheme 

b. Other schemes 

a. Theater “Bank Night** or Similar Scheme 

A theater ''bank night" Is generally considered to be 


a lottery If the purchase of an admission ticket Is es- 
sentlal to participate In the drawing; but the author!, 
ties disagree on whether the element of consideration 
Is present where such purchase is unnecessary. 

The distribution of prizes by theaters commonly 
known as “bank night’* may or may not constitute 
a lottery, depending on all the circumstances,29 and 
in determining whether or not a scheme of this, 
nature does constitute a lottery the court must look 
to the substance of the plan, as well as its form,30' 
and to the practical operation of the scheme as a 
whole.2^ 

It is generally agreed that a lottery exists where 
the privilege of participating in the drawing for 
the prize is made dependent on the purchase of a 
ticket of admission to the theater.32 According to* 
many authorities, a lottery may exist even where 
presence in, or the purchase of a ticket of ad¬ 
mission to, the theater is not a condition of win¬ 
ning a prize,®® the element of consideration being 


25. Md—state v. Caspare, SO A. 606, 
115 Md. 7. 

38 C J. p '296 note 3. 

Regrulation and prohibition of trading* 
stamps see the C.J.>S. title Trading 
Stamps and Coupons '§§ 4, <5, also 63 
CJ. p 752 note 29-p 757 note 85. 
20. Colo.—^Denver v. Frueauff, 88 P 
889, 39 Colo. 20, 7 IiRA,N.S., 1131, 
12 AnnCas. 521. 

3i8 C.J. p 296 note 4. ^ 

27- D.C.—District of Columbia v. 
Kraft, 35 AppDC. 253, 30 LRA., 
K.S., 957, certiorari denied 31 S.Ct. 
223, 218 US 673, 54 LEd. 1205. 

38 C J. p 296 note 5 

28. Teac.—American Copying Co v. 
Thompson, CivApp., 110 S.W. 777. 

29. Pla.—^Dorman v. Publix-Saenger- 
Sparks Theatres, 184 So. 886, 135 
Fla. 284, 120 A I. R 403. 

Mass.—Commonwealth y. Heflher, 24 
NE2d 508, 304 Mass 621. 

Minn.—State v. Stem, 27*5 N.W. 626, 
201 Minn. 189. 

"Bank night" described generally see 
Bank 8 C J.S. p i38'6 note 39 1 in 
Pocket Farts. 

FartlclpatloiL system, as "dosed" or 
"flexible" 

In the "closed participation" sys¬ 
tem, as applied to theater "bank 
nights," an admission price must be 
paid to the theater owner for a thea¬ 
ter ticket in order that the person so 
purchasing may be assigned a num¬ 
ber which 18 drawn by chance or lot 
In some manner; in the so-called 
"flexible participation" schemes, some 
sort of method is employed by means 
of which some persons get chances to 
win without purchasing any theater 
ticket.—Commonwealth y. Lund, 15 
A.2d *839, 842, 142 Pa.Super 208. 

30. Mont.—State ex rel. Dussault v. 


Fox Missoula Theatre Corporation, 
101 P.2d 1065, 110 Mont 441. 

Payment for chance at prize 

(1) In determining whether thea¬ 
ter's bank mght constitutes lottery, 
test Is whether persons paying for 
admission were paying in part for 
chance of prize, and not whether it 
was possible for persons in lobby or 
on sidewalk to win without paying 
for admission to theatre.—Common¬ 
wealth y. Wall, 3 KE 2d 28, 295 Mass. 
70. 

(2) A lottery exists if the patrons 
attracted into the theater paid their 
admission fees in part for a chance 
at the prize, although they were not 
required to buy tickets to win. 

Ky—Commonwealth y, Malco- 

Memphis Theatres, 169 S.W.2d 596, 
'293 Ky. 631 

Mass.—Commonwealth v. McLaugh¬ 
lin, 29 NE2d 821, 307 Mass. 230— 
Commonwealth y. Heffner, 24 NE. 
2d '508, 304 Mass. J21. 

(3) Where theater operator allowed 
persons not patrons to play game, 
and persons outside theater could 
play the game, but patrons were giy- 
en cards with which to play and had 
advantage in playing, with result 
that no one ever played from out¬ 
side the theater, and attendance 
when game was regularly played was 
greater than on other nights, infer¬ 
ence was warranted that some pa^- 
trons paid in part for opportunity to 
play.—Commonwealth v. McLaughlin, 
supra. 

(4) The fact that the participants 
in the drawing must be patrons and 
that the money paid by them fur¬ 
nishes the fund for the prizes might 
justify some suspicion that not all 
they paid was consideration for the 
theater tickets, and that part of it 
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was consideration for the chances 
themselves; but, even under those 
circumstances, it would not consti¬ 
tute proof to that effect—State ex 
rel Stafford v. Fox-Great Falls Thea¬ 
tre Corporation, 132 P.2d >689, 114 
Mont 52 

(5) The indirect advantage to the¬ 
ater proprietor of a larger attendance 
is not in itself a price paid for a 
chance by patrons so as to make the 
transaction a lottery —Common¬ 
wealth V. McLaughlin, supra—Com¬ 
monwealth y. Wall, 3 N.E 2d 28, 296 
Mass 70. 

31. Pa—Commonwealth v Lund, 15 
A 2d 839, 142 PaSuper. 208. 

32. Cal—^People v. Gonzales, 144 P. 
2d 605, 6'2 Cal App.2d 274. 

La—^Doskey v. United Theatres, 
App, 11 So 2d 276, rehearing re¬ 
fused 11 So 2d 617—Shanchell v. 
Lewis Amusement Co., App., 171 
So. 426. 

Mich —Sproat-Temple Theatre Cor¬ 
poration y. Colonial Theatrical En¬ 
terprise, 1267 N.W. 602, 276 Mich. 
127. 

N.T.—People v. Miller, 2 N.B.2d 38, 
271 NY. 44 

Pa—Commonwealth v. Lund, 15 A.2d. 

1839, 142 Pa Super. 208. 

Vt—State v. Wilson, 196 A. 767, 109 
Vt. 349. 

33. Ala.—Grimes v. State, 178 So. 
73, 235 Ala 102. 

Del—^Atniiated Enterprises v. Wal¬ 
ler, 5 A.2d 257, 1 Terry 28. 

Fla—Gulf Theatres v State ex reL 
Ferguson, 185 So. 862, 135 Fla. 856 
—^Little River Theatre Corporation. 
V. State ex rel. Hodge, 185 So. 856, 
135 Fla 854, 120 A.L.R. 403. 
Ga.-nJorman v. State, 188 S.B. 926,. 
64 GaApp 738. 

Kan.—State ex rel. Beck v. Fox Kan- 
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deemed present by virtue either of the payment of 
admission fees by some of the theater patrons for 
the opportunity of participating in the drawing,34 
or of increased patronage resulting from the op¬ 
eration of the plan, 35 or by virtue of acts expressly 
or in effect required by the terms of the plan, such 
as registration of one’s name with the theater,3® 


attendance in the immediate vicinity of the theater 
at the time of the drawing, 37 or entry into the the¬ 
ater within a stipulated time after announcement 
of the names of the winners ;33 and it has also been 
considered that such a plan, if not a lottery, is at 
least a gift enterprise or scheme of chance within 
statutes prohibiting the operation thereof.39 Other 


sas Theatre Co, PJ2d 929, 144 
Kan 687. 109 ALH. 698 
Mich—^United-Detroit Theaters Cor¬ 
poration V Colonial Theatrical 
Enterprise, 273 NW 756, 280 

Mich 425 

Minn —State v Schubert Theatre 
Players Co, 281 N.W. 369, 203 
Minn. 366. 

Mo—State v McBwan, 120 S.W.2d 
10918, 343 Mo 213. 

Neb—State ex rel. Hunter v Omaha 
Motion Picture Exhibitors Ass'n, 
297 N.W. 647. 139 Neb. 312—State 
ex rel Hunter v. Pox Beatrice 
Theatre Corporation, 275 NW 
605, 133 Neb 392. 

N.M.—State v Jones, 107 P.2d 824, 
44 N M 623, overruling* City of 
Roswell V Jones, 67 P.2d 286, 41 
NM. 258. 

Okl—State ex rel. Draper v. Lynch, 
137 P 2d 949, 192 Okl. 497. 

Or—^McFadden v Bain, 91 P.2d 292, 
162 Or. 250 

Vt.—State V Wilson. 196 A 767, 109 
Vt 349. 

Wis.—Stern v Miner, 300 NW. 738, 
289 Wis 41—State ex rel. Cowie 
V. La Crosse Theaters Co„ 286 N. 
W 707, 232 Wis 163. 

i<KCotive” as distinct from "consider¬ 
ation" 

As regards whether consideration 
is present in plan under which par¬ 
ticipants are not required to possess 
theater admission ticket, *'motive’* 
and '^consideration" are distinct, and 
neither can take the place of the 
other, motive being important only 
as hearing on interpretation of thea¬ 
ter owner's offer, and in deciding 
whether what he requested partici¬ 
pants to do was merely condition on 
which he would perform his promise 
or consideration for that promise — 
State V. Wilson, 196 A. 767, 109 Vt. 
349. 

New Jersey 

(1) A contract for use of "bank 
night” scheme, by which drawing 
for prizes was restricted to register¬ 
ed candidates who paid admission 
to cinema or who were outside and 
promptly claimed prize if their 
names were called, has been held il¬ 
legal as involving a lottery.—^B\irst 
V. A. & G Amusement Co.. 2<5 A.2d 
89;2, 1'28 N.J.Law 311 

(2) Earlier lower court authority, 
however, has held that a motion 
picture theater operator’s bank night 
providing for cash prize to person 


whose name was drawn from list of 
registrants, was not a lottery, not¬ 
withstanding benefit derived by oper¬ 
ator through increased attendance, 
where purchase of a ticket was not 
a condition precedent to participa¬ 
tion —State V. Horn, 1 A.2d 51, 16 N. 
J.M1SC. 319. 

Xu New Tozfe 

(1) Although posters informed the 
public that game was free and that 
it was not necessary to buy ticket 
to participate in the drawing, and 
provisions were made in lobby of 
theater for participation in game by 
persons who did not buy tickets, plan 
nevertheless was held to constitute 
a lottery since many patrons may 
not have known that participation in 
game was free.—^People, on Com¬ 
plaint of Golden v. Rind, 4*6 N-Y.S 2d 
723. 

(2) However, there is also author¬ 
ity holding that theater “bank 

i nights” do not constitute a lottery 
where purchase of a ticket of ad¬ 
mission is not required.—^People v. 
Shafer, 289 N.T.S. 649. 160 Misc. 174, 
affirmed 6 NB2d 410, 273 N.T. 476— 
Simmons v. Bandforce Amusement 
Corporation. 293 N.TS. 745. 162 

Misc 491. 

Xa Feimsylwila 

(1) It has been held that a “bank 
night” operated as a “flexible partici¬ 
pation scheme,” whereby certain sum 
of money was given to member of 
audience holding regristered number 
drawn from a hopper at theater, was 
a lottery, although consolation prizes ! 
were given under certain circum-1 
stances when there was no regular 
prize winner, and although free 
proxy cards, which would entitle an 
absentee to win if his registered 
number was drawn, were given, 
where existence of proxy card fea¬ 
ture was not advertised but was 
kept a secret.—Commonwealth v. 
Lund, 15 A.2d 839, 142 Pa Super. 208. 

(2) There is, however, some au¬ 
thority to the effect that “bank 
night” is not a lottery where there 
IS no payment of any valuable thing 
for the chance of winning a prize.— 
Park Theatre Corporation v. Mook, 
Com.Pl.f 87 Plttsb.LegJ. 101. 

Xa Texas 

(1) The rule set forth in the text 
has been followed.—City of Wink v. 
Griffith Amusement Co., 100 S.W.2d 
695, 129 Tex. 40—Robb & Rowley 
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I United V. State. Clv.App, 127 S.W 2d 
221—Cole V. State, 112 S.W2d 725, 
133 TexCr. 548. 

(2) However, there is some earlier 
lower court authority holding that 
the operation of a theater “bank 
night” is not a lottery where individ¬ 
uals can participate free of charge 
—Griffith Amusement Co. v. Morgan, 
Civ-App, 98 S.W.2d 844. 

34. Tex.—City of Wink v. Griffith 
Amusement Co., 100 S.W.2d 695, 
129 Tex. 40. 

Wis.—State ex rel. Cowie v- La 
Crosse Theaters Co., 286 N.W. 707, 
232 Wis. 153. 

35. U.S.—Central States Theatre 
Corporation y, Patz, DC.Iowa, 11 
F.Supp. 566. 

Ala.—Grimes v. State. 178 So. 73, 235 
Ala. 192. 

Tex.—Cole v. State, 112 S.W.2d 7.25, 
183 TexCr. 64B. 

3& U S.—Central State Theatzva 
Corporation v. Patz, DC.Iowa, 11 
F.Supp. 666. 

Del—^Affiliated Enterprises v. Wall¬ 
er, 5 A.2d 267, 1 Terry 28. 

Vt.—State V. Wilson, 196 A. 767, 109 
Vt. 349. 

Wis—Stem V. Miner, 300 N.W. 738, 
239 Wis. 41. 

37- Del —^Affiliated Enterprises v. 

Waller. 5 A.2d 267, 1 Terry 28. 
Vt—State V. Wilson. 196 A. 767, 109 
Vt. 349. 

38. Ill —^Iris Amusement Corpora¬ 
tion V. Kelly, 8 N.E.2d 648, 366 111. 
256. 

Tex—State v. Robb & Rowley Unit¬ 
ed, Civ.App.. 118 SW.2d 917. 

Vt.—State V. Wilson, 196 A. 767, 109 
Vt. 349. 

Wis—Stern v. Miner, 300 N.W. 738, 
'239 Wis 41. 

39. Ga.—Barker v. State, 193 S.E. 
605, 56 GaApp. 705. 

Ohio—Troy Amusement Co. v. At- 
tenweiler, i28 N.E 2d 207, 64 Ohio 
App 105, affirmed 30 N.E.2d 799, 
137 Ohio St. 460. 

Tex.—City of Wink v. Griffith 
Amusement Co., 100 S.W.2d 695, 
129 Tex. 40. 

Disposition of property by ^qiaxard" 
“Bank night” has been held to 
fall wlthm the baa of a statute pro¬ 
hibiting not only lotteries, but also 
plans for the disposition of property 
"by any kind of hazard.”—State v. 
Dorau, 198 A. 673, 124 Conn. 160. 
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authorities, however, have held that a theater “bank 
night” or the like is not a lottery where the pur¬ 
chase of an admission ticlcet is unnecessary to par¬ 
ticipate.'*® 

The plan is a lottery if whaf is actually bought 
and sold is the chance on the drawing, and the 
theater ticket is merely a subterfuge,^^ or if the 
service actually sold is measurably cheapened or the 
price raised when the chance is given with it;^2 
and the plan may be a lottery even where the same 
admission fee is charged on the night of the draw¬ 
ing as on occasions when no drawing is held.‘*3 The 
fact that only a small number of persons attend 
the theater primarily because of interest in winning 
the prize, and not because of the motion picture, 
would not prevent the plan from being a lottery.^^ 

Source of prize money. It has been asserted that 
consideration is present if the scheme or plan is 


to deduct a certain percentage from the admis¬ 
sion charge and use it to pay or offset the amount 
of the prize but it has also been considered that, 
where no part of the patrons' money is traceable 
as purchase money for the chances, it is entirely im¬ 
material whether the fund for the prize comes from 
theater patrons, store tenants, or other sources.^^ 

b. Other Schemes 

The nature of a great variety of schemes as consti¬ 
tuting or not constituting a lottery has been judicially 
considered, and the result In the particular case de> 
termined by the existence m the plan of the elements- 
of chance, consideration, and prize. 

Games or schemes which have been held to be 
lotteries or in the nature thereof include bolito or 
bolita,^'^ che fa,^® dice throwing,49 “New York 
Bond,”50 the “numbers game,”®! pakapio,®^ policy,®^ 
and tango ;®4 also, games or schemes involving chain 
letters®® or other forms of mathematical progres- 


"Evasions*’ involvinsf lottery pziool- 
pie 

“Bank nisht'' has been held a vio¬ 
lation of constitutional provisions 
prohibiting “evasions involving the 
lottery principle.”—City of Wink v 
Griffith Amusement Co, 100 S.W2d 
695, 129 Tex. 40 

40. XJ.S—^Affiliated Enterprises v. 
Rock-Ola Mfg Corporation. D.C 
111, 23 F Supp. 3. 

Cal—^People v. Cardas, 28 P2d 99, 
13T Cal App Supp 788 
Iowa—St. Peter v Pioneer Theatre 
Corporation, 291 N.W. 164, 227 

Iowa 1391—State v. Hundling, 264 
N.W 608, ;220 Iowa 1369, 103 A.L 
R. 861. 

Mont.—State ex rel. Smith v. Fox 
Missoula Theatre Corporation, 132 
P.2d 711, 114 Mont. 102—State ex 
rel. Stafford v Fox-Great Falls 
Theatre Corporation, 132 P.2d CI89, 
114 Mont. 52, overruling State ex 
rel. Dussault v. Fox Missoula The¬ 
atre Corporation, 101 P.2d 1065, 
110 Mont. 441. 

N.H,—Slate v. Eames, 183 A- 590, 87 
N.H 477. 

S C —^Darlington Theatres v. Coker, 
2 S R2d 782, 190 S C. 282. 

Tenn—State ex rel. District Atty 
Gen. V. Crescent Amusement Co., 
95 SW.2d 310, 170 Tenn 351— 
GufDnan v. Blunkall, 124 S.W.2d 
289, 22 Tenn.App. 613. 

Signatuxe or appearance 

Signing of name in book or ap¬ 
pearance at theater within several 
minutes after drawing of name is 
not “pay” within statute requiring 
that “pay” must be given to consti¬ 
tute lottery.—^State v. Eames, 183 A 
690, 87 N.H. 477 
Benefit through advertising 

(1) The benefit which a theater 
derives through advertising is too 


remote to be called a consideration 
—^Darlington Theatres v. Coker, 2 S 
E.2d 782, 190 SC. 282. 

(2) Indirect benefit in way of ad¬ 
vertising reaped by theater operator 
from “bank night” is not “pay” 
within statute requiring that pay 
must be given for scheme to consti¬ 
tute lottery—^State v. Eames, 183 A 
590, 87 NH. 477. 

41. Mont.—State ex rel. Stafford v 
Fox-Great Falls Theatre Corpora¬ 
tion, 132 P.2d 689, 114 Mont. 52. 

42. Mont.—State ex rel. StafTord v 
Fox-Great Falls Theatre Corpora¬ 
tion, supra 

43. Ky.—Commonwealth v Malco- 
Memphis Theatres, 169 S W 2d 696, 
293 Ky. 631. 

Mass —Commonwealth v Payne, 29 
NE.2d 709, 307 Mass 66. 

44. XJ.S—Central States Theatre 
Corporation v. Patz, D.C Iowa, 11 
F Supp 566 

45. U.S—Central States Theatre 
Corporation v Patz, supra 

48. Mont—State ex rel. Stafford v. 
Fox-Great Falls Theatre Corpora¬ 
tion, 132 P.2d 689, 114 Mont 5.3. 

47. *Fla—Fratemgo v State, 10 So 
2d 304, 151 Fla 654—^Bueno v. 
Stale. 23 So 862, 40 Fla. 160 

<'Oilba bollta” 

Fla—^Fratemgo v State, 10 So.2d 
304, 151 Fla 654. 

48. Hawaii—^Regina v. Eaka, 8 Ha¬ 
waii 305. 

38 G.J. p 298 note 30 

49. Or—^Fleming v Bills, 8 Or. 286. 

50. Fla—^Prabemgo v. State, 10 So. 
2d 804, 161 Fla. 664—Victor v 
State. 193 So 7*62, 141 Fla 508. 

61, Conn—State v. Mola, 23 A 2d 
126, 128 Conn. 407. 
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DC—Porte v IT S.. 83 P2d 612, 65 
App DC. 355, 105 ALR. 300. 

N" J —^Dombrowski v. Slate, 168 A^ 
722. Ill N.J.Law 646. 

N T.—^People v. Hines, 6 N.T S.2d 2^ 
168 Misc 453. 

Pa—Commonwealth V. Mittelman, 36* 
A 2d 860, 164 Pa Super. 672—Com¬ 
monwealth V. Zotter, 200 A. 261. 
131 Pa Super. 296. 

Va—^Motley v Commonwealth, 14 S. 
B2d 28, 177 Va 806—Abdella v- 
Commonwealth, 5 S.E 2d 495, 174 
Va. 460. 

52. Hawaii—^Rex v. Lum Hung, T 
Hawaii 344 

38 G J p 299 note 32. 

53. Conn—State v. Mola, 23 A 2d: 
126, 128 Conn. 407. 

DC.—Forte v U. S, 83 P2d 612, 65 
App DC 355, 10*5 A.L.R 300 
N T —^People v. Hines, 29 N E.2d 483^ 
284 N.T. 93—People v Hines, 6 N 
T S 2d 2, 168 Misc. 463. 

Pa—OozpuLB OtudLs cited la Common¬ 
wealth V. Banks, 98 Pa Super. 432, 
435. 

Tex—Polk V. State. 1'54 S W 988, 69 
TexCr. 430 
38 0 J p 298 note 28. 

Policy as game of chance see Gam¬ 
ing § 1 b (8). 

Terms not synonymous 
Every policy is a lottery, but not 
every lottery is policy —People V- 
Hines, 29 NE2d 483, 284 N.T. 93 

64. use of "BklU baU” 

Tango game, as conducted, was 
held lottery, notwithstanding game 
also included right of each player 
to use of a “skill ball ”—^People v. 
Babdaty, 30 P.2d 634, 139 Cal App. 
Supp 791. 

55. Cal—Niccoli V. McClelland. 6& 
P.2d 853, 21 CahApp 2d Supp. 759. 
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sions,®® mechanical devices for picking up candy 
or small objects after the insertion of a coin,®7 pools 
on athletic contests,®® or other features.®® On the 
other hand, a lottery has been held not to exist in 
the operation of the games of knife rack,®® and 
■nozzle-dazzle,®^ or in plans involving quiz con¬ 
tests,®® solution of a checker problem,®® completion 
of sentences,®^ or other features.®® 

"‘Bingo’* or similar games. Although there is 
some authority to the contrary,®® it is generally 
held that the game variously designated as '‘bingo," 
'"lotto,” “keno,” "beano,” “screeno,” or the like is 
a lottery.®^ 

Bonds affording chances for prizes. When bonds 
are issued, by either a government, a municipality, or 
a private corporation, under a scheme by which, 
in order to facilitate the sale of the bonds, the hold¬ 
ers thereof are entitled to a chance at certain prizes 
to be distributed among such holders, the enterprise 
is a lottery,®® even though the bonds are issued un¬ 
der the authority of a foreign government,®® al¬ 
though on the latter point there is some authority 
to the contrary.70 The fact that the time of re¬ 
demption alone is to be determined by drawings, 
there being no other element of chance in the 


scheme, and each bond being redeemed with inter¬ 
est to the date of redemption, does not give a bond 
issue the characteristics of a lottery.*^! 

Guessing competitions. As discussed supra § 2 b 
(2), the fact that a scheme affords some opportunity 
for applying skill or judgment in winning the prize 
is generally held not to prevent it from being a 
lottery, and in accordance with this rule guessing 
contests have usually been held to be lotteries;^® 
but by authorities which adhere to the "pure .chance” 
doctnne, as discussed supra § 2 b (2), similar con¬ 
tests have been held not to be lotteries.^® 

Investment and loan schemes involving chance. 
Loan schemes may be lotteries if they involve the 
elements of offering prizes, on a consideration, to 
be awarded by chance.'^^ Where a scheme for the 
investment of money contains provisions whereun- 
der some of the participants may receive a greater 
return than that received by others who have en¬ 
tered on the same terms and such more fortunate 
participants are selected by chance, the scheme is 
a lottery ;7® and the same principle has been held 
applicable to a loan scheme whereunder the obtain¬ 
ing of a loan at an early date depended on chance,*^® 
and to so-called "bond investment schemes” under 


56. Ill.—^K<ent v. City of Chicago, 22 
NB.2d 799, 301 IlhApp. 312. 

57- Mass.—Commonwealth v. Ward, 
183 N K 271, 281 Mass. 119. 

58. Chaaoe comhiaied with result of 
contest 

Pools in which chance combined 
with the results of athletic contests 
determine the winners of the prizes 
have been held lotteries.—State v. 
Sedgwick. 81 A. 472, 26 Del. 463— 
38 C.J. p 301 note 69. 

59. Operation of premises for eon^ 
ducting dog races, under facts dis¬ 
closing ingenious method of bets and 
wagers, was held lottery—^State ex 
rel. Callihan y. Wokan Amusement 
Co.. 19 P.2d 967, 162 OkL 160. 
Selection of basebSU teams 

A lottery was held involved in a 
plan whereby the lucky ticket was 
determined from names of two base¬ 
ball teams making the high score 
for the day, notwithstanding base¬ 
ball as played by the use of the tick¬ 
ets was not known at time of enact¬ 
ment of statute dealing with lotter¬ 
ies—State V, Butler, 76 P.2d 1149, 
42 N.M. 271. 

-“zroah’s Ark” 

Tex—Smith v. State, 127 S.W.2d 297. 
136 Tex.Cr. 611. 

60. Tex.—^McKae v Stat^. 81 S.W. 
741, 46 Tex Cr. 489. 

61. Cal.—^In re Lowrie, 186 P. 421, 
43 CalApp. 564. 

38 CaJ. p 299 note 37. 


68. Pa—Goldfine v. Sutton, 40 Pa. 
Dist. & Co. 68. 

63. Or.—Johnson v- McDonald, 287 
P. 220, 132 Or. 622. 

Tex—^Boatwright v. State, 38 S.W. 

2d 87, 118 Tex.Cr. 381. 

Utah.—D'Orlo v. Startup Candy Co, 
266 P. 1037, 71 Utah 410, 60 A.L.R. 
388. 

Wash—^D’Orlo v. Jacobs, 375 P. 563, 
151 Wash. 297. 

64. AppropxiatensBS of word 
Contests wherein prizes are 

awarded to those competitors who 
suggest the word most appropriate 
to make a sentence out of a state¬ 
ment, which IS incomplete because 
of blanks, have been held not to be 
lotteries, on the ground that skill 
or Judgment is concerned.—Gilbert 
V. Houck Piano Co., 159 Ill.App. 347 
—38 C.J. p 300 note 54. 

65. Marble 

Tex—Stanley v. State, 164 S.W.2d 
856, 142 TexCr. 495. 

Balslng of fujUUi by sale of stock 
Ark.—^Ross V. Liincoln Savmgs & 
Loan As8*n, 13 S.W2d 600, 178 
Ark. 1134. 

66. Ark—^Portis v. State, 27 Ark 
360 

38 C J p 299 notes 34, 36. 

67. Mich.—^United-Detrolt Theaters 

Corporation v. Colonial Theatrical 
Bnterprise, '273 NW. 756, 2*80 Mich. 
425—^People v. Welch, 267 N.W. 
859, 269 Micb. 449. | 
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Wis.—State ex rel Trampe v. Mul- 
terer, 289 N.W. 600, 234 Wis. 50. 

68. Md.—Ballock v. State, 20 A. 184, 
73 Md. 1, 25 Am.S.B 5'59, 8 L.BA. 
671. 

38 C.J. p 293 note 75. 

69. US.—^Horner v. U. S, N.T., 13 
set. 409, 147 U.S 449, 37 LEd. 
237. 

38 C.J. p 293 note 76. 

70. Cal —^Bx parte Shobert, 11 P. 
786, 70 Cal. 632, 59 Am.R 432. 

71. Ga,—^Equitable Loan & Security 
Co. V. Waring, 44 S E. 320, 117 Ga. 
699, 97 Am SR. 177, 62 LR.A. 93. 

38 C J. p 294 note 78. 

72. U.S —Waite V Press Pub. 

Ass'n, Mich, 165 F. 58. 85 C.C.A 
676, 11 LRA,N.S., 609, 12 Ann 
Cas. 319. 

38 C.J. p 300 note 60 

73. U.S.—U. S. V. Rosenblum, C.CN. 
T, 121 P. 180. 

38 C J. p 300 note 52. 

74. Mo—Slate v Hughes, 263 S.W. 
229, 299 Mo 529, 218 A.L.R. 1305. 

38 CJ. p 294 note 80. 

75. Ga—^Equitable Loan & Security 
Co V. Wanng, 44 S.B. 820, 117 Ga. 
699, 97 Am.S.R. 177, 62 L.R.A. 98. 

38 C.J. p 294 note 81. 

76. Mo.—State v. Hughes, 263 S,W. 
229, 299 Mo. 529, 28 A.L.B. 1305. 

38 C.J. p 294 note 82. 
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which fully paid-up bonds are issued to subscribers, 
who pay in installments and whose bonds are sub¬ 
ject to redemption before full payment of their face 
value, the order of redemption being determined by 
chance, since such schemes are dependent for suc¬ 
cess on the chance of obtaining new business and 
of lapses by a large proportion of subscribers, 
although a few authorities hold that the element of 
chance in determining the order of repayment under 
a scheme otherwise legitimate is not sufficient by 
itself to render the scheme a lottery,78 and that such 
a chance as the uncertainty in regard to the number 
of contracts that will be allowed to lapse, or the 
number of new contract takers who will come into 
a scheme of this kind, is not a chance which makes 
the scheme a lottery.^® Clearly schemes in the na¬ 
ture of these bond investment devices are unlaw¬ 
ful in jurisdictions where they have been expressly 
prohibited by statute.®® 

Horse racing. Pools and pool selling on horse 
races have been held to constitute lotteries.®^ How¬ 
ever, the contrary view has been upheld,®® and 
plans conducted on the pari-mutuel, certificate, or 
similar system whereby the amount contributed by 
the participants, after certain deductions, is divid¬ 
ed among those selecting the winning horses have 


been held not to constitute lotteries within the mean¬ 
ing of constitutional or statutory provisions,®® A 
lottery has been held not involved where there is 
no pooling scheme, but only the placing with a book¬ 
maker of individual bets on races, which must be 
paid to the winners regardless of the amount of 
money the bookmaker may have received from other 
bettors, or even though he may have received none 
at all.®^ The offer of premiums in a horse race does 
not make the oflScers of the racing association guilty 
of maintaining a lottery.®® 

Prize envelopes. A scheme under which the pur¬ 
chaser of a chance receives a prize if the number 
chosen by him corresponds with that in an envelope 
drawn by the operator of the game is a lottery.®® 
Likewise the selling of envelopes, some of which 
contain money while others do not, and paying a 
sum of money when an empty envelope is pur¬ 
chased by chance, is the conducting of a lottery.®^ 

Punch hoards. A board in which holes are cov¬ 
ered by paper wafers or which otherwise contains 
numbers which are revealed, after payment of a 
fee, by punching or removing the covering, the 
numbers corresponding to prizes, is a lottery de¬ 
vice,®® even though each player is entitled to a cer¬ 
tain return, in addition to the possibility of a prize.®® 


77. TJ.S.—^Public Clearingr House v, 
Coyne, ni., 24 S Ct. 789. 194 U.S. 
497. 48 LEd. 1092. 

38 C J. p 294 note 88. 

Olumce held present 

The element of chance In deter- 
mlningr the order of redemption Is 
sufficiently present when that order 
depends on their numbennsr and they 
are numbered in the order in which 
applications happen to come In.— 
State V. Nebraska Home Co.. 92 N.W. 
763. 66 Neb. 349, 103 Am S.R 706. 
60 LI.R.A. 448—38 C.J. p 295 note 86. 

78. Ga.—^Equitable Loan & Security 
Co. V. Waring, 44 SB. 820. 117 
Ga. 599. 97 Am.S.R. 177. 6;2 L R.A. 
93. 

38 C.J. p 295 note 84. 

79. Mass.—^Attorney General v. Pre¬ 
ferred Mercantile Co.. 73 N.B. 669. 
187 Mass. 516. 

38 C.J p 295 note 85. 

80. Mass.—Attorney General v. Pre¬ 
ferred Mercantile Co. supra. 

81. M)d —^Boyland v. State, 16 A. 
132. 69 Md. 511. 

38 C J. p 301 notes 66, 67. 

Bookmaking and pool selling es of¬ 
fenses against gaming statutes see 
Gaming § 86 e. 

82. Ky.—Corpus Jtuis quoted In 
Commonwealth v. Kentucky Jock¬ 
ey Club. 38 SW.2d 987. 99'2. 238 
Ky. 739. 

88 C.J. p 301 note 68. 


83. HI.—^People V. Monroe. 182 NB. 

439. 349 111. 270. 85 A.L.R. 605. 
Ky.—Commonwealth v. Kentucky 
Jockey Club, 38 S.W.2d 987, 238 
Ky. 739. 

Mich—^Rohan v. Detroit Racing 
Ass’n, 22 N.W.2d 433, 314 Mich 
326. 

Or.—^Multnomah County Pair Ass'n 
V. Langley, 13 P.2d 354. 140 Or. 
17;2. 

Tex—^Panas v. Texas Breeders & 
Racing Ass’n, Civ.App., 80 S.W.2d 
1020, error dismissed. 

Utah.—^Utah State Pair Ass'n v. 
Green. 249 P. 1016, 68 Utah 251. 

presence of reason or Judgment 
A lottery is distinguished from 
horse race betting in that lottery 
winner Is determined by lot or 
chance and a participant has no op¬ 
portunity to exercise his reason. 
Judgment, sagacity, or discretion, 
while horse race winner Is deter¬ 
mined by such elements aa condition, 
speed, and endurance of horse, skill 
and management of rider, In addition 
to any element of chance, and the 
betting does not aifect or determine 
result of race—^Rohan v. Detroit 
Racing Ass’n, 22 N.W.2d 433, 814 
Mich. 326. 

Taxlatloiis in odds 
The fact that a pan-mutuel better 
cannot determine exact amount he 
may win at time he places bet be¬ 
cause odds may change during 
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course of betting on a race does not 
make the betting a mere game of 
chance —^Rohan v. Detroit Racing 
Ass’n. supra 

Betting on races occurring In other 
states 

The maintenance of establishment 
frequented by patrons for purpose of 
betting on horse races In other states 
at odds fixed by pari-mutuel ma¬ 
chines in such other states was held 
not punishable as a lottery.—Bngle 

V. State. 90 P 2d 988, 53 Arlz. 458. 

84, Cal.—^People v. Postma, 160 P. 
2d 221, 68 Cal.App.2d Supp. 814. 

85, N.T.—People v. Fallon, 46 NH 
•296. 162 NT 12, 67 Am S.R. 49l8. 
37 LRA 227. 

38 O J. p 301 note 63. 

86, Mass.—Commonwealth v. 
Wtight, 137 Mass. 250, 60 Am.R. 
306. 

38 C.J. p 302 note 77. 

87, Ind—Grews v. State, 88 Ind. 28. 

88, U S.—Ostler Candy Co v. Fed¬ 
eral Trade Commission, C.O A.10. 
106 F2d 962—Helen Ardelle, Inc., 
V. Federal Trade Commission, C.C. 
A.9. 101 P.2d 718. 

W. Va—estate v. Hudson, 87 S.B 2d 

653. ' 

38 C.J. p 302 note 82. 

88, Ariz.—^In re Gray. 204 P. 1029. 
23 Axis. 461, 
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Raffles. Although a raffle in its ordinary sense 
of a disposal by chance of a single prize among pur¬ 
chasers of separate chances is generally held to be 
within the usual definition of a lottery,so it has been 
held in a few states not to be a lottery within the 
local statutes.®! Statutes prohibiting lotteries may 
expressly permit raffles but a raffle may not be 
conducted where the statutes expressly prohibit raf¬ 
fles or provide that raffles shall be considered as lot¬ 


teries.®* 

Selection of titles for pictures. Plans involving 
the selection of titles for pictures or drawings have 
been held lotteries where thought played so small 
a part in the selection that the controlling force was 
chance but such a plan is not necessarily a lottery 
if the selection of titles in fact depends on judg¬ 
ment, taste, and skill, and is not a mere cloak to 
cover up a scheme of a prohibited nature.®* 


n. BEGTJLATIOir AND PBOHIBITION 


§ 11. At Conounon Law 

There Is some disagreement among the authorities as 
to the legality of lotteries at common law. 

According to some authorities, lotteries were not 
unlawful at common law,®® at least if they did not 
become public nuisances ;®7 and thus the rule is 
sometimes laid down that, in the absence of stat¬ 
utes prohibiting them, lotteries are legal.®® Other 
authorities, however, have noted that by an early 
English statute, constituting part of the common 
law of the "United Stales, lotteries were declared to 
be a public nuisance;®® and hence it is sometimes 
asserted broadly that at common law the operation 
or carrying on of a lottery was an unlawful occu¬ 
pation.! 

§ 12. Constitutional Prohibitions 

Lotteries and sales of lottery tickets are sometimes 


prohibited by constitutional provisions, In which event 
the scope of the prohibition depends on the meaning and 
Intent of the language used. 

The constitutions of a number of states forbid 
lotteries, the sale of lottery tickets, or the legisla¬ 
tive aulhorization of lotteries.® Under some con¬ 
stitutional provisions, the legislature cannot dimin¬ 
ish the remedy, penalty, or punishment provided 
for the operation of a lottery.® 

In construing a constitutional provision dealing 
with lotteries, the meaning, purpose, and reach of 
the words used must be deduced from the inten¬ 
tion they express considered in the light of the his¬ 
tory that pertains to the subject.^ Some constitu¬ 
tional prohibitions against lotteries have been held 
intended to suppress only such lotteries as infect 
the whole community or country, rather than indi¬ 
vidual units thereof,* although any gambling de- 


90. W.Va—Corpiui Jratn guoted In 
State V. Matthews, 184 S.E3. 665, 
117 WVa 97. 

38 C J. p 301 note 71. 

Baffle as same of chance see Gam¬ 
ing S 1 h (3). 

91. Miss.—Kirk V. State, 10 So. 677. 
69 Miss. Sl‘5. 

38 C.J. p 301 note 72. 

92. Tex.—Stearnes v. State, 21 Tex. 
692. 

38 C J. p 302 note 74. 

93. N.r—^Alms House v. American 
Art-Union, 7 N.T 228. 

38 C J. p 302 note 76. 

94. Cal—^People v. Kehm, 67 PSd 
238, 13 Cal.App2d Supp 755. 

Mo.—State ex Inf. McKittrick v. 
Globe-Democrat Pub Co., 110 S.W. 
2d 705, 341 Mo. 862, 113 A.L..B 
1104. 

95. N.T.—Hoff V. Daily Graphic, 230 
NT.S 360. 132 Mlsc 597. 

99. Mont.—State ex rel. Stafford v. 
Pox-Great Falls Theatre Corpora^ 
tion, 132 P2d 689, 114 Mont. 62. 

97. Fla.—^Lee v. City of Miami, 163 
So. 486, 121 Fla. 98, 101 A.Ii.B. 
1116. 


’9a Philippine.—U. S. v. Baguio, 39 
Philippine 962. 

38 GJ. P 302 note 84. 

Tolerated Irat not approved 
At common law, lotteries, although 
recognized as legcU, were merely tol¬ 
erated and were not approved — 
Werts Novelty Co. v. Chandler, DC. 
Mo. 30 FSupp 774. 

99. Nev—^Ex parte Blanchard, 9 
Nev. 101. 

1. Kan—In re Smith, 89 P. 707, 64 
Kan. 702. 

2. Fla—Jarrell v. State, 185 So. 87i3, 
135 Fla. 736—^Lee v. City of Miami, 
16^ So 486, 121 Fla. 93, 101 AJL. 
B 1115. 

Neh—State v. Ak-Sar-Ben Exposition 
Co., 226 N.W. 705, 118 Neh. 861. 
Ohio —^Troy Amusement Co v. Atten- 
weiler, 28 N E 2d 207, 64 Ohio App. 
105, affirmed 30 N.E2d '799, 137 
Ohio St. 460. 

38 C.J. p 302 note 88. 

DeolaratLoa of pnhUo policy 
Constitutional provisions prohibit¬ 
ing lotteries have been held to con¬ 
stitute a strong and emphatic dec¬ 
laration of the puhhc policy of the 
state. 

Ala—^Try-Me Bottling Co. v. State, 
17t8 So. 281. 235 Ala. 207. i 
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WIb.—S tate ex rel. Trampe v. Mul- 
terer, 289 N.W. 600, 234 Wis. 60. 

3. N.J.—Silberman v. Skouras Thea/- 
tres Corporation, 169 A. 170, 11 N. 
J.M1SC. 907. 

"ChuahUn^ devloe,” as used In a 
constitutional provision prohibiting 
the legalization thereof or the dim- 
inishment of the punishment there¬ 
for, has been held not to comprehend 
papers, documents, slips, or memor^ 
anda pertaining to lotteries; hence, 
such a constitutional provision did 
not invalidate a statute diminishing 
the grade of the offense of knowingly 
possessing such papers or memoran¬ 
da.—State V. Murzda, 188 A. 805, 116 
N.J.Law 219. 

4. Ky—Commonwealth v. Kentucky 
Jockey Club, 88 S.W.2d 987, 238 Ky. 
739. 

Pnxpose of lottexy 
A constitutional provision that *‘ho 
lottery shall be authorized by this 
state” means that no lottery, either 
public or private, shall be authorized 
by the state, and does not mean 
merely that no lottery shall be au¬ 
thorized for the purpose of raising 
revenue—State v. Overton, 16 Nev. 
18i6, 139. 

6. Fla.—^Hardison v. Coleman, 164 
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vice reaching such proportions would violate the 
Gmstitution.® The bar of some constitutional pro¬ 
visions extends not only to lotteries, but also to gift 
enterprises or other schemes or evasions mvolving 
the lottery principled 

§ 13. Statutory Prohibitions 

Lotteries and various transactions connected there¬ 
with generally are prohibited by statute, the purpose of 
such statutes being to protect the public against fraud 
and to avoid stimulation of the gambling spirit. 

The state may regulate and suppress lottenes, ci¬ 
ther by stringent measures against those having 
lottery tickets in their possession, or by other steps 
necessary to stamp out the traffic,® and, in the ex¬ 
ercise of this power, lotteries and various transac¬ 
tions connected with lotteries generally are pro¬ 
hibited by statute.® The purpose of statutes of this 
nature is to suppress lotteries by making it an of¬ 
fense to maintain or carry on one, or to do any of 
the several acts entering into the conduct of such 
a business to avoid corruption of public morals 
and stimulation of the spirit of gambling among the 


community at large and to prevent members of 
the public from being cheated and defrauded of 
their moneyd® 

The police power does not extend to the suppres¬ 
sion of legitimate gift enterprises in which no ele¬ 
ment of chance enters.^® 

Worthiness of purpose, A plan or scheme falling 
within the prohibition of lottery statutes is not saved 
by the fact that it is conducted for charitable, patri¬ 
otic, or other worthy purposes.^® 

§ 14. Authorized Lotteries 

In some Jurisdictions, lotteries for specified worthy 
purposes are authorized provided there is a compliance 
with statutory provisions. 

At one time, lotteries were tolerated, and were 
used by the governments of states as a means of 
revenue for governmental, charitable, and education¬ 
al purposes.^® Under modem statutes in some ju¬ 
risdictions, certain lottenes are atithonzcd for speci¬ 
fied worthy purposes but to come within the 
saving provisions of such statutes, the particular 


So. 520, 121 Ha. 892—Lee v. City 
of Miami, 163 So 436, 121 tSla. 98. 
101 AAm-R. 1116. 

6. Ha.—Lee v. City of Miami, supra. 

7. Ala—^Try-Me Bottling: <50. v. 
State, 178 So. 281, 285 Ala. 207. 

Tex.—City of WmiE v. Griffith 
Amusement Co., 100 S.*W.2d 695, 
129 Tex 40. 

^^Ivasioii," as used In constitutional 
condemnation of svasions Involvlngr 
lottery principle, is act of eludingr 
or avoiding, or avoidance by artlflca 
—City of Wink y. Griffith Amusement 
Co., supra. 

8. US—New Orleans v. Houston, 
La, 7 S.Ct 198, 119 U.S. 265, 80 L. 
m. 411. 

12 C.J. p 919 note 31. 

9i U.S.—Ooxpns JnzlB dted in 

Minter v. Federal Trade Commis¬ 
sion, CCA., 102 F2d 69. 78. 

Ala—Try-Me Bottling Co v. State, 
178 So. 231. 235 Ala. 207. 

Cal—People v. Rosen, 78 P.2d 727, 
11 CaJ2d 147, 116 AL.R 991—Peo¬ 
ple V. Lain, 134 P2d 284, 57 CaL 
App2d 128—Asher v. Johnson, 79 
P 2d 457, 26 CaLApp 2d 408. 

Neb.—State v. Ak-Sar-Ben Bzposltion 
Co., 226 N.W 705, 118 Neb. 861. 

86 C.J. p 808 notes 94-96. 

Exclusion of lottery matter from 
mails see the C.J S title Post Office 
5S 63-55, also 49 C.J. p 1221 note 55 
-p 1228 note 86 

Municipal ordinances barring lot¬ 
tenes and gift enterpnses see the 
CJ.S title Municipal Corporations 
9 276, also 68 C.J. p 803 notes 98, 
99, p *805 notes 26-68. 


XTiilnaaoa 

Some statutes declare every lottery 
to be a nuisance—State v. Willis, 2 
A. 848, 78 Me 70. 

Bnforoemant of dsedand pahUo poUoy 
The state is mterested m enforce¬ 
ment of declared pubhc policy 
against lottenes, or gift schemes in 
nature thereof—^Try-Me Bottling Co. 
V. State. 178 So 281, 285 Ala 207 

10. Gx—Henderson v. State, 22 S B. 
537, 95 Ga. 826—West v. State, 
App., 40 SE.2d 156—Anderson v. 
State, 84 SB.2d 458, 72 GaApp 
510—Uavis V. State, 88 SB 2d 747, 
72 GaApp. 428—StodghiU v. State, 
82 S.B.2d 868, 72 GkuApp. 47—Dun¬ 
can V State, 82 S B.2d '435, 71 Ga 
App. 841—Fountain v. State, 80 S. 
B2d 859, 71 GaApp 191—Jackson 
V. State, 80 SB 2d 864, 71 GaApp 
138—Goodrum v. State, 26 SB 2d 
'585, <69 GaApp. 673—^Morrow v. 
SUte, 9 SB.2d 1699, 62 GaApp 718. 

11. N.M —Hamman Institute of So¬ 
cial Research v. Carrie Tingley 
Onppled Children’s Hospital, 64 P 
2d 1088, 43 N.M. 1—City of Roswell 
V. Jones, 67 P 2d 286, 41 N.M. 268 

Pa.—Commonwealth v. Lund, 15 A. 

2d 839, 142 Pa Super. 208. 
Pzomotess’ profits not of parsnoiuLt 
Importanoe 

The purpose is not so much to deny 
profit to promoters as to prevent 
widespread participation in lotteries 
—Hamman Institute of Social Re¬ 
search V. Came Tingley Crippled 
Children's Hospital. 84 P2d 1088, 43 
NM. 1. 

Ifii U.S.—Affiliated Enterprises v. 
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Rock-Ola Mfg. Corporation, D.C Ill.,. 
23 FSupp 8. 

18. Md—Long v State, 22 A. 4, 74 
Md 565, 28 Am S R. 268, 12 L RA. 
4'25. 

RI—State V. Dalton, 46 A. 234, 22 R. 
I. 77, 84 AmS.R. 818, 48 LRA. 
776 

NM—Harriman Institute of So¬ 
cial Research v. Came Tingley 
Crippled Children’s Hospital, 61 P. 
2d 1088, 48 N M. 1. 

N.Y.—^People v. Kiefer, 16 N.Y.S 2d 
858, 178 Miso 800. 

Wis —State ex rel. Trampe v. Mul- 
terer, 289 NW. 600, 234 Wis 50 
Authorized lotteries see infra SS 14- 
17. 

15. Fla—Lee v. City of Miami, 163 
So. 486, 121 Ha. 93, 101 ALR 1116. 
38 C J. p 802 note 86 
Mere payment of tax Imposed on 
lotteries did not authorize the opera¬ 
tion of a lottery. 

U S —diiccnse Tax Cases, Mass, N. J, 
N.Y., 5 Wall 462, 18 LBd 497. 
Ala—Bslava v. State, 44 Ala. 406. 
XiOttexieB la jnsular posseasloiiB 
Where a lottery conducted by a 
former government is discontinued 
under American occupation before 
drawings take plaoe, holders of tick¬ 
ets should be reimbursed for their 
value.—Chevremont v. People, 8 
Puerto Rico 108. 

MASS—Commonwealth v. O'Con¬ 
nell, 200 NB 260, 293 Mass. 469, 
103 ALR. 872. 

NM.—State v. Jones, 107 P.2d 624, 
44 NM 623. 
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plan, as operated, must meet the statutory require¬ 
ments.^'^ 

§ 15. -Franchises and Privileges 

At one time ft was possible to organize and oper¬ 
ate iottery companies, subject to the ordinary rules of 
law and control of the courts. 

At one time, lottery companies could be organized 
under special acts or charters,dissolution of a 
lottery company could be brought about by the ac¬ 
complishment of its purpose,19 by misuser,90 or by 
nonuser.9i 

§ 16. -Licensing and Taxing 

A lottery may be licensed and taxed in accordance 
with, but not in contravention of, statutes. The issuance 
of a license does not of itself necessarily bar a prose¬ 
cution for unlawfully operating a lottery. 

While a government official has no power to li¬ 
cense a lottery in violation of law,92 nevertheless 
in a proper case a license or tax may be required 
of persons engaged in conducting a lottery or deal¬ 
ing in lottery tickets.9S The issuance of a license 
does not bar a prosecution for operating a lottery 
on the ground that it led accused to the belief that 
the game was lawful, where accused knew all the 
facts regarding the operation of the game;9^ nor 
may a defense of entrapment be based on the issu¬ 


ance of a license where it does not appear that the 
criminal design originated with the officers of’the 
state.95 The licensing and taxing of a vending ma¬ 
chine does not prevent prosecution of an operator 
thereof for carrying on a lottery where the machine, 
in the manner operated, constitutes a lottery.96 

§ 17. -Regulation of Management 

When lottery companies could be authorized, their 
proceedings were subject to the ordinary rules of law 
and their operations and conduct were under the control 
of the courts. 

When lottery companies could be authorized, their 
proceedings were subject to the ordinary rules of 
law97 and their operations and conduct were under 
the control of the courts.99 

§ 18. Constitutionality of Statutes 

The validity of statutes regulating or prohibiting lot¬ 
teries or the possession of lottery tickets has been up¬ 
held. Where the state constitution prohibits lotteries, 
however, statutes authorizing lotteries, even for worthy 
purposes, are unconstitutional. 

The state has power to tax, regulate, or prohibit 
lotteries, and the various transactions connected 
with them, in the interest of public morals, and stat¬ 
utes directed to that end are constitutional.99 Stat¬ 
utes also may regulate or prohibit gift enterprises,* 9 


size of lottery 

A statute allowing lotteries con¬ 
ducted at a fair where the entire pro¬ 
ceeds are expended in the state for 
the benefit of any church, public li¬ 
brary. religious society, or charitable 
purpose has been held to evince a 
legrislative purpose to lift the ban 
against small lotteries —State v. 
Jones, supra. 

17. Mass.—Commonwealth v. O'Con¬ 
nell, 200 K.EI 269, 293 Mass. 459, 
103 A.L.R. 872. 

Okl—Settle v. State ex rel. Counts. 

83 P.2d '561, 183 Okl. 549. 
Application of gross prooeeds to stat¬ 
utory purposes 

A statutory provision permitting 
certain lotteries where all the pro¬ 
ceeds are devoted to religious, chari¬ 
table. or particular civic purposes has 
been held to require that the gross 
proceeds, and not merely the net pro¬ 
ceeds, be thus donated —^Harriman 
Institute of Social Research v. Car¬ 
rie Tingley Crippled Children's Hos¬ 
pital. 84 P2d 1088. 48 NM. 1. 

la US.—^Boyd V. Alabama, Ala., 94 
U S 64<5. 24 L Ed. 302 
Ala.—Marks v. State. 4>5 Ala. 38. 

19- Ky.—Com. v Frankfort. 13 Bush 
185 

38 C J. p 324 note 22. 

20. S a— State V. Allen. 13 S C L. 55. 
88 C.J. p 324 note 28. 


21. SC—Waddle v. Pickensville 
•Lottery Com'rs, 11 SC.L. 550. 

22. La—State v. Barbee. 175 So 60, 
187 La. 529. 

Mass—Commonwealth v. Ward, 183 
NE. 271. 281 Mass. 119. 

Certiacate of approval 

Certidcate of director of standards 
that coin operated device was ap¬ 
proved by him was not license.— 
Commonwealth v. Ward, supra. 

23. U.S.—^License Tax Cases. Mass. 
NJ.. N.T., 6 Wall. 4'62. 18 LBd 
497—France v. Washington, D.C., 
9 F.Cas.No 5.028, 5 Crunch C.C. 667. 

Ertatute limited to plans aUn to gift 
enterpxlses 

A statute imposing a tax on per¬ 
sons or establishments offering arti¬ 
cles for sale with any "gift" or 
“prize" as an inducement to purchase 
has been held limited to plans which 
are akin to gift enterprises, and 
which involve some element of 
chance or uncertainty appealing to 
the gambling instinct.—Boon-Iseley 
Drug Co. V. Doughton. 128 S.E. 341. 
189 NTC 720. 39 A.L.R. 1032. 

24. Cal—People v. Settles. 78 P.2d 
274, 29 Gal.App.2d Supp. 781. 

25. Cal—^People v. Settles, supra. 

26. Ga—^Keeney v. State, 1«7 S.B 
,592, 54 GaApp. 239. 
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27. Mass—^Horner v. Whitman, 15 
Mass. 132. 

88 C J. p 323 note 19. 

28. U.S.—Corporation of Washing¬ 
ton V. Young, D.C., 10 Wheat. 406, 
6 LEd. 352. 

88 C.J. p 323 note 20. 

29. U.S —Douglass V. Kentucky, Ky., 
18 S.Ct. 199, 168 n.S. 488, 42 iL.Ed. 
653. 

88 C.J. p 303 note 2. 

Printing of lottery tickets 
A statute making it an offense to 
print lottery tickets has been held 
within the legislative power—^La 
Russa V. State. 196 So. 302, 142 Fla. 
504. 

Porfeitnre of pzoperfcy used in lot¬ 
tery 

A statute providing for the forfei¬ 
ture of property used in the opera¬ 
tion of a lottery has been held con¬ 
stitutional.—Niccoli V McClelland, 65 
P.2d 858, 21 Cal.App.2d Supp. 759. 
Sale of tickets in foreign lottery 
A statute which prohibits the sale 
of tickets in foreign lotteries is con¬ 
stitutional. even though the lottery 
IS lawful where it is being conduct¬ 
ed.—^People V. Noelke, 94 N.Y. 137, 1 
N.TCr. 496. 46 Am-R. 128-.38 C.J. 
P 304 note 25. 

30. U.S.—In re Gregory, App D.C., 31 
S.Ct 143. 219 US. 210, 65 LEd 184. 

38 C J. P 304 note 5. 
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even, it would seem, those gift enterprises which 
involve no element of chance,®^ In states where 
constitutional prohibitions of lotteries exist, acts 
authorizing or permitting the licensing of lotteries 
are unconstitutional,in which case the fact that 
the lottery is authorized m aid of a benevolent as¬ 
sociation can have no curative effect on its uncon- 
stitutionality.*® 

A statute which grades the offense of conducting 
a lottery business and fixes the minimum and max¬ 
imum penalties therefor is not unconstitutional on 
the ground that it contains separate and independ¬ 
ent legislation to the extent of creating offenses and 
providing for the punishment therefor.3^ The fact 
that a statute prohibiting lotteries does not define 
the word “lottery'* does not render it invalid on the 
ground that it fails to define the crime created there¬ 
by ;S6 and a statute making it an offense to estab¬ 
lish a policy as a business or avocation, or to aid 
or assist in making or establishing a policy as a 
business or avocation, is not unconstitutional on the 
ground that it does not fully inform accused as to 
the nature and cause of the accusation.^® 

Possession of tickets or certificates. A statute 
making the mere possession of lotteiy tickets a crime 
is not unconstitutional on the ground that it deprives 
an accused of the presumption of innocence to which 
he is entitled.37 A statute making the possession 
of tickets, certificates, or orders used in the opera¬ 
tion of a lottery prima facie evidence of a viola¬ 


tion of a statute prohibiting lotteries has also been 
held constitutional.®® A constitutional provision 
prohibiting any legislative change in the penalty or 
punishment for the operation of lotteries has been 
held not to prevent the legislature from giving the 
offense of knowingly possessing a lottery slip or 
ticket a lesser grade or classification, both in respect 
of its character and the punishment therefor;®® 
and such a constitutional provision is not violated 
by a statute providing for the summary prosecution 
of the offense of knowingly possessing a lottery tick¬ 
et or slip.4® 

§ 19. Construction of Statutes 

Lottery statutes should be construed so as to reme¬ 
dy the mischiief sought to be prevented. All provisions 
should be given effect, and the word's used, if not other¬ 
wise defined, are to be Interpreted In their usual sense. 
Such statutes are construed liberally where they are re¬ 
garded as remedial, but strictly where they are regarded 
as penal. 

Statutes prohibiting or regulating lotteries should 
be construed with a view to remedying the mis¬ 
chief intended to be prevented, and to suppress all 
evasions for the continuance of the mischief.^i 
Such statutes should be construed to give effect, if 
possible, to all their provisions.^® In determining 
the meaning of the terms used, the maxim, Noscitur 
a sociis, is applicable.^® Unless a legislative intent 
to the contrary sufficiently appears, the words used 
are to be interpreted according to their usual and 
most common sense, and as they would ordinarily 


31. U.S —^Tanner v Xiittle, Wash., 
36 S Ct. 379, 240 U.S. 369. 60 L.Ed. 
691. 

38 C.J. p 304 note <6. 

32. Fla,—^Lee v. City of Miami, 163 
So. 4S6. 121 iFla. 93, 101 A.L. R. 
1116. 

Ky.—Commonwealth. v, Malco- 
Menvphis Theatres, 169 S.W.2d 696, 
293 Ky 531. 

La—State v. Barbee, 175 So 50, IQ? 
La 529. 

Or.—State v. Coats, 74 P.2d 1120, 168 
Or. 102—State v. Coats, 74 P2d 
1102, 158 Or 122—State v. Schwem- 
ler, 60 P2d 938, 154 Or. 533. 

38 C.«r p 308 note 91. 

Statute noeBsing and regulatliig' 
ooln-openated devloes, including auto¬ 
matic coin-operating vending and 
amusement machines with premium 
features, coin-operated skill ma¬ 
chines, and premium trade machines, 
was held not violative of constitu¬ 
tional prohibition against lotteries, 
since such machines were not lot¬ 
teries per se.—Lee v. City of Miami, 
163 So. 486, 121 Fla. 93, 101 A.LR 
1115. 

33. Nev.—State v. Overton, 16 Nev. 
136. 

38 C.J. p 303 note 92. i 


34. La—Shreveport v. 67 So. 

35, 136 La 371. 

35. La—Shreveport v. Kahn, supra 

36. Mo—State v. Hilton, 154 SW. 
729, 248 Mo. 532 

37. Md.—Ford v State, 37 A 172, 85 
Md. 465, 60 AmS.R 337, 41 LHA. 
551. 

38 C J. p 304 note 18, p 305 note 36. 
3a N.C—State v. Fowler, 172 SB. 
191, 205 NC 608 

39. K.J.—State V. Murzda, 183 A. 
305, 116 N J Law 219. 

40. N.J.—State v. Murzda, supra.. 
Contra Dombrowski v. State, 168 

A. 722, 111 N J.Law 

41. Kan.— Corpus Ohrls auoted In 
State ex reL Beck v. Fox Kansas 
Theatre Co, 62 P.2d 929, 933, 144 
Kan >687, 109 AL.R. 69i8. 

Minn— Corpus Juris quoted In State 
V. Stem, 275 N.W. 626, 631, 201 
Minn. 139. 

Pa,—Goldflne v. Sutton, 40 Pa Dist. & 
Co. 68. 

Vt—State V. Wersebe, 181 A. 299, 107 
Vt 529. 

38 O.J. p <305 note 42. 

Effectuating eonatitutlOBal provision 
Lottery statutes designed to effect- 
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uate a constitutional provision pro¬ 
hibiting lotteries should be so inter¬ 
preted and applied as to enforce the 
command of the constitution—Jar¬ 
rell V. State, 185 So 873, 185 FIcl 
736. 

Coxnpetltioa contrary to public policy 
A federal statute in effect con¬ 
demning any method of competition 
in Interstate commerce which is con¬ 
trary to public policy interdicts any 
system of competitive merchandising 
in such commerce which uses or em¬ 
ploys a lottery or gift device.— 
Ostler Candy Co. v. Federal Trade 
Commission, C.CA.10, 106 F.'2d 962, 
965. 

implied repeal of statute 
Statute providing for licensing and 
taxing of vending machine was held 
not to repeal by implication statute 
prohibiting carrying on of lotteries.— 
Keeney v. State, 187 S.B. '592, 54 Ga. 
App. 239. 

42. Ohio—^Lannen v Worland, 162 
N.B. 271, 119 Ohio St. 49. 

43. U.S.—^Eastman v. Armstrong- 
Byrd Music Co., Okl., 212 F. 662, 
129 CC-A 198, 52 LRA.,]Sr.S.. 108. 

38 C.J. p 306 notes 46, 47. 
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be understood by the public in general^^ Where a 
term is defined by statute, the statutory definition 
controls.*® 

In the view of some authorities, lottery statutes 
are remedial,not penal,^^ and are to be liberally 
construed;^® or, as the rule is sometimes stated, 
where the question presented is one of enforcing 
criminal responsibility, or of refusing to aid in a 
transaction alleged to be within the statutory pro¬ 
hibition, the courts will ordinarily construe liber¬ 
ally the provisions relating to lotteries so as to in¬ 
clude all schemes which appeal to the gambling 
propensities of men.^® Other authorities, however, 
have held that the strict rule of construction ap¬ 
plicable to penal statutes must be adopted.®® Spe¬ 
cial acts or charters permitting the organization of 
lottery companies were strictly construed,®! but in 
accordance with the legislative intention.®^ 

Foreign lotteries. Statutes prohibiting lotteries 
have been held applicable to acts within the forum 
in furtherance of foreign lotteries.®® 

§ 20. Offenses within Statutes 

Generally, under the lottery statutes, It Is an of¬ 
fense not only to establish and operate a lottery, but also 
to be Involved In transactions connected therewith, such 


as permitting the use of one’s premises for a lottery, 
having lottery tickets or materials In one's possession, 
or carrying on Interstate commerce in lottery tickets. 

"WTiile the schemes by which the circumvention 
of the lottery laws is attempted are many and 
varied,®^ an artifice, no matter how new, is within 
the condemnation of laws against lotteries if it in 
effect embodies the principle of a lottery and oper¬ 
ates as such;®® and the application of a statute pro¬ 
hibiting lotteries need not be limited to such forms 
of lottery as were known at the time of the enact¬ 
ment of the statute.®® Of course, in order to be 
guilty of an offense under lottery statutes, accused 
must have done the acts prohibited by the statutes,®*^ 
but it is not necessary to establish his knowledge 
of the illegality of his acts, or a specific intent on 
his part to violate the law.®® 

Some statutory provisions prohibiting lotteries 
are designed to make a lottery of any kind unlaw¬ 
ful.®® Others, it has been said, are aimed at the sup¬ 
pression of such species of lottery as excite the 
spirit of gambling in the public generally, involv¬ 
ing gross cases of deception as to the scheme, the 
sacrifice of savings by the ignorant and credulous, 
or the destruction of reg^ular industry.®® In any 
event, every device or operation that may fall with¬ 
in the inhibition of such provisions is banned,®! not- 


4A. Miss.—Clark v. State, 21 So 2d 
29>6 

"Ooffitzive,” as used in a statute 
making^ it an offense to "contrive*’ a 
lottery, means to manage or carry 
through by some device or scheme.— 
People V Hines, 6 N.T.S.2d 2, 168 
Misc. 453. 

"Propose” 

To “propose** a lottery. In violation 
of statute, means to “set on foot'* 
and “promote**—People v. Hines, 6 
N.Y.S 2d 2, 168 Misc 453 
To "put up a lottery,” within stat¬ 
ute making it a felony to put up a 
lottery, does not mean simply to 
operate lottery, but to provide what¬ 
ever is necessary for its operation, 
that IS, the capital, necessary para¬ 
phernalia and plan or set-up for the 
operation—Clark v. State, Miss., '21 
So 2d 296. 

4fB- N.T.—^People v. Hines, 29 'n.E 2d 
483, 284 N 7. 93. 

46. Tenn.—State ex rel. District 
Atty Gen. v. Crescent Amusement 
Co.. 95 SW.2d 310, 170 Tenn. 351. 

Va.—Abdella v. Commonwealth, 6 S. 
H 2d 495, 174 Va. 450. 

47. Tenn —State ex rel. District 
Atty. Gen. v. Crescent Amusement 
Co, 96 SW.2d 310, 170 Tenn. ■331. 

48. Va.—Abdella v. Commonwealth, 
•6 S.B.2d 496, 174 Va 460. 

49. TTaaji, —Ooxpiui Juxls quoted bL 


State ex rel. Beck v. Pox Kansas 
Theatre Co., 62 P.2d 929, 93.3, 144 
Kan. 6>S7, 109 A.D.K 698. 

Minn—Corpus Juris quoted In State 
V. Stem. 276 N.W. 626, 631, 201 
Minn 139. 

Neb—Corpus Juris olted in State ex 
rel. Hunter v Omaha Motion Pic¬ 
ture Bxhibitors Ass'n, 297 NW. 
<547, 649, 139 Neb. 312. ' 

38 C.J. p 306 note 43. 

50. DS.—U. S. V. McGuire. CCA.N. 
7, 64 P'2d 486, certiorari denied 
McGuire v. U. S., 54 e.Ct. 63. 290 
XT.<S. 645, 78 L Bd. 5*60, and Mann v. 
U, S, 54 S Ct 70. 290 XJ S 646, 78 
IiBd 560— TJ. S. V. Wade, D.C.Tex, 
59 F2d 831. 

Iowa.—State v. Hundling. 264 N.W. 

608, 220 Iowa 1369, 103 AL.R. 861. 
Wash.—^D’Orio v. Jacobs, 27i5 P. 663, 
161 Wash. 297, 

38 C.J p 306 note 40. 

51. Ala—^Boyd v. State, 53 Ala 601, 
affirmed 94 U.S. 646, 24 LEd. 302— 
Marks v. State, 45 Ala *38 

58. Ky.—‘Com. v. Frankfort, 9 Ky Op. 
829—Pubhc (Library v. Little, 9 Ky. 
Op. 646. 

53. Conn.—State v. Sykes, 28 Conn. 
225 

88 C J p 306 note 48. 

54. Ohio—State v. Bader, 24 Ohio 
N,P..N.S, 186. 

55. Pa—Commonwealth v Lund, 15 
A2d 1839, 142 Fa.Super, 208. 
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56. Ohio.—^Troy Amusement Co. v. 
Attenweiler, 28 N.E 2d 207, 64 Ohio 
App. 105, affirmed 30 NE2d 799, 
137 Ohio St 460. 

Pa.—Commonwealth v. Banks, 98 Pa 
Super. 432. 

57. N.7.—People v. Hines, 6 N.7.S. 
2d 2, 168 Misc. 453 

Pa.—Com V. Lipschitz, QuarSess., 29 
Brie Co. 292. 

58. Cal—^People v. Settles, 78 P.2d 
274, 29 Cal.App.2d Supp. 781. 

38 C.J. p 306 note 51. 

"Knowingly” 

Even if the word “knowingly** were 
present in the statute, it would re¬ 
quire only a knowledge of facts re¬ 
garding the operation of the game, 
which facts would make it a lottery, 
and not knowledge of its illegality — 
People V Settles, 78 P.2d 274, *29 Cal. 
App 2d Supp. 781. 

59. Fla—Jarrell v. State, 185 So. 
873, 136 (Fla. 736. 

Pa—Commonwealth v. Zotter, Quar. 
Sess., 17 Lehigh CoLJ. 324. 

60. N.M.—City of Roswell v. Jones, 
67 P.2d 286, 41 N.M. 258. 

61. Ohio.—^Troy Amusement Co. v. 
Attenweiler, 28 N.B.2d 207, 64 Ohio 
App. 105, affirmed 30 N.B.2d 799, 
137 Ohio St. 460 

Nature of consldecatlon 
Under some statutes it is held that 
the legislature meant to ban all 
schemes and devices of a gamblmg 



LOTTERIES 


54 C.J.S, 


§ 20 


withstanding the absence of any express reference 
in the statute to the particular scheme or transaction 
in question and similarly, a lottery statute, al¬ 
though expressly referring to, and intended chiefly 
to suppress, a particular form of lotteiy neverthe¬ 
less may be broad enough to prohibit any form of 
lottery.®3 The ban of some statutes extends not 
only to lotteries as such, but also to schemes in the 
nature of lotteries which, although having the dis¬ 
tinctive characteristics of a lottery, nevertheless 
lack one or more of the technical elements there¬ 
of;®^ but a statute in terms barring any scheme in 
the nature of a lottery has been held not to extend 
broadly to all schemes which involve an element of 
chance.®® 

Establishingj operating^ and promoting lotteries. 
Ordinarily, under lottery statutes, it is criminal to 
maintain, establish, promote, draw, or operate a lot¬ 
tery, or to dispose of property by way of lottery 
or by any other scheme or device in the nature of 
a lottery.®® The promoting of a lottery includes 
the inducing of persons to become patrons of it.®^ 
Unless made so by the statute in question, the receipt 
of gain or profit is not an essential element of the 
offense of conducting a lottery.®® Statutes which 
make it an offense to operate or draw a lottery do 
not render unlawful the mere possession of a slot 
machine or device which might be operated as a 


lottery.®® The mere keeping of idle and worthless 
slot machines in a house does not amount to estab¬ 
lishing a lottery, unless they are shown to be in 
such condition that their operation would result in 
a game of chance.^® 

Insuring lottery tickets. Insuring lottery tickets, 
or taking any consideration for such insurance, or 
advertising the business of insuring lottery tickets, 
is an offense under some statutes,*^! even though the 
tickets insured are in a foreign lottery,*^® and the 
seller of insurance on lottery tickets is declared to 
be a common gambler.*^® 

Playing policy. Statutes specifically directed 
against that form of lottery known as playing policy 
are to be found in many jurisdictions.^^ Further, 
the operation of a policy game and the sale, trans¬ 
fer, and possession of policy tickets may be pun¬ 
ished under a statute relating to lotteries even if 
that particular type of lottery is not prohibited eo 
nomine in the statute.*^® 

Purchasing lottery tickets. By statute it may be 
made a criminal offense to purchase chances in a 
lottery,^® even though it is a foreigpn lottery.^^ jn 
the absence of such a statute purchasers of lottery 
tickets ordinarily cannot be punished.^® 

Keeping or permitting use, of house for lottery 
purposes. At common law the keeping of a house 


nature, whether the consideration be 
money or price actually paid In a 
conventional sense, or a more techni¬ 
cal form of consideration consisting: 
of an act done by the proimsee at the 
request of the promisor, in circum¬ 
stances evidencing* a reasonable ex¬ 
pectancy of profit accruing to the 
4 >romisor as a result of the act.— 
Affiliated Enterprises v. Waller, 6 A. 
2d 257, 1 Terry, Del., 28 
*62- D.C—Forte v. TT S., I83 F.2d 612, 
65 App.DC. 355, 105 AL.R. 600. 
Ohio —^Troy Amusement Co. v. Atten- 
weiler, 28 N.E.2d 207, 64 Ohio App. 
105, affirmed 20 N.E2d 799, 137 
Ohio St. 460. 

ITeoesBlty of meehoailoal devices 
A statute prohibiting lotteries was 
construed as not limited to ;plans 
involving particular mechanical de¬ 
vices named in the statute, but to in- 
*clude the distribution of prizes by 
means other than mechanical de¬ 
vices.—Kent V. City of Chicago, 22 N. 
E2d 799, 301 IlLApp. 312. 

63, DC.—Porte v. U. S., 83 P.2d 612, 
•65 APP.D.C. 355, 105 AL.H. 300. 

64. Conn.—State v. Dorau, 198 A. 
573, 124 Conn 160. 

S.C,—Darlington Theatres v. Coker, 
2 SE2d 732, 190 S.C. 282. 

«S. S.C.—^Darlington Theatres v. 
Coker, supra. 


66 l Oa.—^Rawlins v. State, 28 SE2d 
350, 70 GkuApp. 308. 

K.Y.—^People v. Hines, 29 KE.2d 483, 
•284 N.T. 93. 

38 C.J. p 306 note 58. 

TTse of disJuxLctlve Sa statute 
Under a ’ statute prohibiting any 
person from keeping, maintaining, 
“or" carrying on a lottery, it is not 
necessary that a person keep, main¬ 
tain, and carry on a lottery; it is 
sufficient if he is guilty of any of 
the three acts.—^Brown v. State, 197 
SE. 77, 57 GaApp 838—Sable v. 
State, 172 SE. 2.36, 48 Qa.App 174. 

Bnudoyee’s knowledge of ooaoealed 
poxapheznalla 

Employee's knowledge that his em¬ 
ployer is concealing unlawful gam¬ 
bling paraphernalia in or about his 
place of busmess is msufficient to 
charge employee with possession of 
such paraphernalia, as required to 
warrant employee's conviction for 
conducting lottery.—State v. Shei>- 
mer, 6 S E.2d 529, 216 N.C. 719. 

Sale of same Intezest In foreign, lot¬ 
tery 

One who sells to several persons 
the same interest in a foreign lottery, 
the seller taking the risk that no 
number sold by him will be drawn, 
is guilty of contriving a lottery.— 
People V. Wolff, 46 N Y.S. 421, 14 App. 
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Div 73, affirmed 46 KE. 1150, 152 H. 
Y. 640. 

67. Ky—Miller v. Com, 13 Bush. 
731. 

68 - Puerto Rico.—People v. Mar¬ 
tinez, 23 Puerto Rico 212. 

69. Cal—Chapman v. Aggeler, 119 
P 2d 204, 47 Cal.App.2d 84iS. 

7<K Tex.—^Berry v. State, 294 S.W. 

216, 106 TexCr. 657. 

71- Md.—Smith v. State, 11 A. 758, 
68 Md. 1>68. 

38 C J. p 308 note 82. 

73. NY.—Mount v. Waite, 7 Johns. 
434. 

73. N.Y.—People v. Dunn, 90 N.Y. 
104 

38 C J p 308 note 84. 

74. RI —State v. Gaines, 79 X. 1107, 
82 RI. 462. 

38 C J. p 308 note 86. 

75. D.C—Porte v. U. S., 88 P 2d 612, 
65 App.DC. 355. 105 A.LR 300. 

Policy as lottery see supra 9 10 b 

76. S.C.—^Rountree v. Ingle, 77 S.E. 
9.31, 94 S.C. 2.31, 45 L.RA,N.S.. 776. 
Ann Cas 1915A 1002 

38 CJ p 3018 note 88. 

77- Puerto Rico —^U. S. v. Clanty, 10 
Puerto Rico Fed 303. 

7B. Yt —State v. Wersebe, 181 A 
299, 107 Vt. 529. 

38 C.J. p 308 note 90. 
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or room for the illegal sale of lottery tickets is not 
indictable.^® There are, however, statutes in some 
jurisdictions providing punishment for those keeping 
or permitting the use of houses for lotteries®® or 
for the sale of lottery tickets.®^ 

Heaving lottery tickets or materials in one^s pos¬ 
session, In some jurisdictions the statutes declare 
it to be an offense to have in one’s possession lottery 
tickets or materials for carrying on lotteries,®® but 
such statutes have been held not to apply to posses¬ 
sion had for the purpose of furnishing evidence of 
violation of the law.®® Such statutes generally re¬ 
quire that the possession be with knowledge or with 
intent to sell,®^ although such knowledge may be 
inferred from the fact of possession coupled with 
other circumstances;®® and sometimes the statute 
makes mere possession an offense.®® It is not re¬ 
quired, as a condition precedent to conviction for 
possessing a lottery ticket, to show that the posses¬ 
sor has paid or been paid something in considera¬ 
tion thereof.®"^ The offense may be committed at 
any time, and, therefore, having policy slips in one's 
possession at the time of arrest is not essential to 
authorize a conviction.®® Statutes prohibiting the 
possession of lottery tickets or the like have been 
held not to embrace dead or expired tickets, but 


to require rather that the tickets represent an in¬ 
terest in a lottery yet to be played.®® 

Printing of lottery tickets is an offense under the 
terms of some statutes.®® 

Interstate commerce in lottery tickets. The in¬ 
terstate carriage of lottery tickets is an offense un¬ 
der federal statutes ;®i but persons who receive lot¬ 
tery tickets from one obtaining them in interstate 
commerce, and who sell them for him within the 
state, do not violate the federal statute, although 
they know the manner in which the tickets were ob¬ 
tained.®® The carriage of lottery tickets from one 
state to another by an express company engaged in 
carr 3 ring freight and packages from state to state 
has been prohibited by congress,®® and this pro¬ 
hibition is a valid exercise of its power to regulate 
interstate commerce.®^ The' bringing of lottery tick¬ 
ets into a state is sometimes also prohibited by state 
statutes.®® 

In determining whether a ticket is one embraced 
by the federal statute, it has been held that the ap¬ 
pearance of the ticket is the test, and that a ticket 
comes within the ban of the statute if, but only if, 
it appears on its face to be a lottery ticket.®® In 
this connection, however, the absence of anything 


79- NT.—^People v. Jackson, 3 Den 
101, 45 Am.D. 449. 

80. Md—Ford v. State. 37 A. 172, 
85 Md. 465, 60 Am S R. 387, 41 L>. 
R.A. 551. 

38 C.J. p 308 notes 93, 94 

81. Md—Ballock v. State, 20 A. 184, 
73 Md 1. 25 Am.S.R. 659. 8 DR.A. 
671. 

88 O.J. p 308 note 95. 

88 . Fla —Brady v State, 7 So.2d 348, 
150 Fla. 122. 

NM.—State v Butler, 76 P.2d 1149, 
42 NM 271. 

•38 0 J. .p 309 note 97. 

Mttery ticket as ‘dmplemeiLt" or 
vlee” 

Fact that the words “Implement or 
device** follow the words “lottery 
wheel** in statute making It unlaw¬ 
ful to have possession of any lot¬ 
tery wheel, implement, or device for 
conducting a lottery does not author¬ 
ize application of doctrine of “ejus- 
dem generis*' so as to exclude lottery 
tickets from “implements” or “devic¬ 
es** for conduct of a lottery, within 
statute —^Brady v. State, 7 So 2d 848, 
150 Fla 122. 

83. Md—Ford v. State, 87 A. 172, 85 
Md. 465, 60 Am S.R. 387, 41 Ii.R.A. 
551. 

84t. N.J.—State V. OoUins, 43 A. 896, 
63 N.JDaw 316. 

85. N J.—^State v. Collins, supra. 

86 . Md—^Ford V. State, 37 A. 172, 
64 0. J.S.-55 


85 Md. 465, 60 Am S.R. 337, 41 Ii. 
RA. 661. 

38 C J. p 309 note 2. 

87. Fla.—Victor v. State, 193 So. 762, 
141 Fla. 608. 

88 . Mass —Commonwealth v. Gor¬ 
man. 42 NE 94, 164 Mass 549. 

89- DC.—Smith v. U S., 105 F.2d 
778, 70 App.Da 266. 

Fla—D*Alessandro v. State, 153 So. 

95, 114 Fla. 70. 

Beason for mle 

A lottery ticket which has lost its 
vitality as an interest in a lottery 
game hy reason of the fact that the 
game has been played some months 
or years before shows no possible 
Interest of the possessor in a lottery 
game—^D*Alessandro v. State, 153 So. 
95, 114 Fla. 70. 

Drawing on day of pnrohase 

It IS sufficient to meet this require¬ 
ment that the drawing or “throwing" 
was to take place in the evening of 
the day on which the tickets were 
delivered to the purchaser.—Williams 
V. State, 184 So. Ill, 134 Fla. 5>88. 
90. Fla.—La Russa v. State, 19i6 So. 

302, 142 Fla. 504. 

Knowledge or Intent 

The ultimate object of the statute 
making it a crime to print lottery 
tickets IS to prevent lotteries, and 
hence a printer need not have the in¬ 
tent that tickets printed by him 
should be used in any specific lot¬ 
tery; nor need he have knowledge 
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that the tickets are in any way con¬ 
nected with a presently active lot¬ 
tery; all that IS necessary to make 
out the offense is that the state prove 
that the tickets printed are lottery 
tickets—La Russa v. State, 196 So. 
302, 142 Fla 604. 

91. US.—^U. S. V. Wade, D.C.Tex., 69 
F2d 831. 

Arrangeuent for, and receipt of, ship¬ 
ment 

Person arranging for interstate 
shipments of tickets and other mat¬ 
ter concerning lottery to be made to 
him, and receiving original packages, 
IS guilty under such a statute—U. 
S. V. Wade, DC.Tex. 69 F.2d 831 
"State,” as used in a federal stat¬ 
ute making it an offense to cause 
lottery tickets to be carried from 
one “state” to another, has been held 
not to include a territory of the 
United States.—^U. S. v. Ames, aC. 
Ill., 95 F. 453. 

98. U.S.—U. S. ▼. Wade, D UTex., 
59 FU3d B31. 

93 Puerto Rico.—S. V- Ayala, 10 
Puerto Rico Fed. 612. 

38 O.J. p 309 note 6. 

94. U.S—Champion v Ames, Ill., 23 
S.Ct. 321. 188 U.S. 321. 47 L.Ed. 
492. 

95. Md—^Pord v State, 37 A. 172, 
85 Md 465. 60 Am.SR. 337, 41 L. 
RJL 651. 

99. U.S.—U. S. V. McGuire, CaAN. 
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on the face of the tickets to indicate that the prizes 
could or would be awarded in any way other than 
by lot or chance, coupled with the ease with which 
their construction permits this method to be used, 
may afford all that is necessary to give the tickets 
the appearance which the statute requires.®^ The 
statute does not apply to the carrying of papers con¬ 
taining only figures representing the result of a lot¬ 
tery drawing which has already taken place.®® 

enterprise^* are in some jurisdictions pro¬ 
hibited by statute under that name®® or under more 
general terms than the word “lottery and the ef¬ 
fect of such statute may be to eliminate one or 
more elements of a “lottery** within the strict mean¬ 
ing of that term.® 

§ 21. -Advertisements 

Statutes prohibiting the advertising of lotteries or 
lottery tickets apply to lotteries drawn outside the state; 
but they do not apply to the publication of a lottery 
merely as a matter of news. 

Statutes frequently prohibit the advertising of 
lotteries or of lottery tickets,® and such statutes have 
been held to apply to lotteries drawn outside the 
state,^ even though authorized by the laws of the 
jurisdiction in which they are drawn.^ The pub¬ 
lication of a lottery merely as a matter of news is 
not within these statutes.® It has been held that it 
is not essential to an offense under such statutes 
that the advertisements state that the tickets are for 
sale within the state.^ However, since no law has 


any effect of its own force beyond the limits of the 
sovereignty from which its authority is derived, 
such statutes do not apply to advertisements pub¬ 
lished outside the state® and not circulating within 
the state.® 

§ 22. -Sale of Tickets 

The sale or disposition of lottery tickets Is gen¬ 
erally prohibited by statute, and such statutes embrace 
tickets on lotteries drawn outside the state, even though 
the lottery is lawful by the law of the place where 
drawn. 

The sale of lottery tickets or of chances in any 
scheme for the distribution of prizes by chance is 
usually forbidden by statute,^® and such an offense, 
under the terms of some statutes is a different one 
from that of keeping and maintaining a lottery.ii 
Under a statute penalizing anyone who sells or “dis¬ 
poses of’* a ticket, one may commit an offense by 
gratuitously disposing of a ticket.^® Delivery of 
the ticket to an agent of accused for the purpose 
of sale by such agent completes the offense, under 
a statute making it an offense for any person to 
give, sell, or otherwise dispose of a lottery ticket, 
or to offer to give, sell, or otherwise dispose there¬ 
of ;i® and this is so, although accused never re¬ 
ceives payment for the ticket.^^ However, mere 
possession of lottery tickets, although for the pur¬ 
pose of sale, has been held not to violate a statute 
prohibiting persons from vending, selling, or oth¬ 
erwise disposing of such tickets.^® 


Y., 64 F.2d 485, certiorari denied 
McGuire v U. S., 54 SCI. 63, 290 
V S. 646, 78 IiFd. 560, end Maun v 
U. S., 54 S.Ot. 70, !290 U.S. €45, 78 
Ii.Ed. 560. 

■Represent,” as used In a statute 
making it an olCense to cause to be 
carried from one state to another 
any instrument purporting to ‘Rep¬ 
resent'* a ticket in a lottery, means 
represent to the purchaser, steuidmg 
as the representation of title to the 
indicated thing.—^Francis v. TJ. S., 
Ohio, 23 S Ct. 334, 188 U.S. 375, 378, 
47 L. Fd 508 

97. US—U S. V. McGuire, C.C.A. 
N.T„ 64 F2d 485, certiorari denied 
McGuire v U. S.. 54 SCt 63, 290 
U.S 645, 78 Li.Fd. 560, and Mann v. 
U. S. 64 SCt. 70, 290 US 646, 
78 LEd. 560. 

98. U.S—France v U. S, Ohio, 17 
SCt. 219, 164 U.S 676. 41 LEd. 
595. 

"Lottery ticket" defined see supra S 

1 . 

99. U.C—^In re Gregory, App.D.C, 
31 S.Ct. 143, ;219 U.S. 210, 65 L.Ed. 
184. 

38 C.J p 309 note 1*2. 


1. Mass.—Commonwealth y. Emer¬ 
son, 42 NE 559, 165 Mass. 146 

38 C J. p 309 note 13. 

Gift enterprise as constituting lot¬ 
tery see supra § 4. 

2 . Wash—Society Theatre v. Seat¬ 
tle, 203 P 21, 118 Wash. 258 

38 C.J. p 309 note 14 

3. Ind,—State v Bailey, 108 N,E. 
753, 183 Ind 215. 

38 C.j. p 307 note 72. 

4- N.H—State v. Moore, 63 17.H. 9, 
50 AmR. 478. 

38 C J p 308 note 75. 

5. Conn—State v. Sykes, 28 Conn 
225. 

38 C.J. p 308 note 76. 

6. Mo.—State v. Kaub, 2 S.W. 276, 
90 Mo. 196 

318 C.J. p 308 note 73. 

7. Mass—Commonwealth ▼. Clapp, 
6 Pick 41 

88 C J. p 308 note 77. 

8. NT.—Ormes v. Dauchy, 82 N.T 
443, 87 AmR 583 

9. Me—State v. Willis, 2 A 848, 
78 Me. 70 

la Ga.—^Rawlins v. State, 28 S.Ei^d 
350, 70 GaApp 308 

88 C.J. p 307 notes 59, 60. 
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nrecesslty of use in lottery 

The sale of cards that can be 
used for a lottery is not an offense 
in the absence of a showing that a 
lottery was in fact conducted by use 
of such cards—McDaniels v. State, 
113 NE. 1004, 185 Ind 245. 

{Failure to return book In time for 
lottery 

It is no defense to a prosecution 
for carrying on a lottery and sell¬ 
ing tickets therein that accused fail¬ 
ed to turn in his book in time for 
the tickets to participate in the lot¬ 
tery—Harris V State, 189 So 787, 
28 Ala.App 52>S 

11. Ga.—Rawlins v. State, 28 SE 
2d 350, 70 GaApp 308. 

12. Ohio—Troy Amusement Co. v 
Attenweiler, 28 NE*2d 207. 64 Ohio 
App 105. afiirmed 20 NE2d 799, 
137 Ohio St 460 

13. NJ—State V. Bovo, 116 A 766, 
98 N.J.Law 350, affirmed 119 A 
926, 08 N JLaw 676 

14i N.J.—State v. Bove, supra 

15. Ark—Goins v State, 108 SW. 
2d 1082, 194 Ark 598. 
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Lotteries outside state. Statutory prohibitions 
against the sale of lottery tidcets ordinarily apply, 
either eiqiressly or by construction, to the sale of 
tickets in lotteries operated outside the state,even 
though authorized by other states or by foreign gov¬ 
ernments.^^ However, a resale within the state of 
the ticket of a foreign lotterj’, by a person who has 
no interest in the lottery either as agent, manager, 
or proprietor in the ticket, but who is totally dis- 
coimected from the lottery, has been held not a vio¬ 
lation of a statute prohibiting the setting up or car¬ 
rying on of a lottery.18 Under a statute punishing 
one who puts up or offers an)rthing to be rafiSed, 
but requiring that the property rafBed be put up or 
offered within the state, it is not enough that chanc¬ 
es are sold in the state.^® 

§ 23. Persons Liable 

The extent to which one must participate In a lot¬ 
tery tran8actio>n to be guilty of an offense under the 
lottery statutes depends on the terms of the particular 
statute. Generally, one is guilty not only If be direct¬ 
ly operates or participates In the forbidden acts, but 
also If he aids or abets another therein. 

The language of the statutes determines what de¬ 
gree and manner of participation in the acts pro¬ 
hibited make a party criminally responsible.20 Gen¬ 
erally, the statutes prohibiting lotteries are directed 
against the person or persons establishing, organiz¬ 
ing, or conducting the lottery and one who con¬ 


§ 23 

spires with others to operate a lottery may be guilty 
of the offense of contriving, proposing, or drawing a 
lottery, or assisting therein, notwithstanding he 
does not directly or physically participate in the 
actual dravring of the lottery.22 

Some lottery statutes are framed with a view 
to reaching all persons who might carry on or par¬ 
ticipate in carr^^ng on the forbidden enterprise, 
and, as a rule, under the various statutes, all who 
are concerned, or who aid or assist, in the commis¬ 
sion of the acts forbidden are deemed guilty of the 
offense.24 Thus, one may be convicted of operating 
a lottery if he directly and personally did any of 
the several acts entering into the conduct of the 
lottery, or if he procured, counseled, commanded, 
aided, or abetted another, who was the direct and 
immediate actor, to commit the offense.^® 

Liability as principal. Where the offense created 
is of the grade of misdemeanor, all participants or 
persons aiding in the commission of the offense arc 
held as principals,^^ there being, in that event, no 
such classification as principals in the second de- 
gree^'^ or accessaries.®® 

Advertising. Under statutes prohibiting the ad¬ 
vertisement of lotteries it has heen held that it is 
not necessary that defendant be the proprietor of 
the publication in which the advertisement appeared, 
in order to be held guilty,2® and that the printer®® 


16. Ga.—’Hgultable lioan & Security 
Co. V. Waring, 44 SB. 320, 117 Ga 
599, 97 Am.S.B. 177, 62 LRA. 93. 

28 O J p 307 note 62. 

17. US.—Homer v. U. S., N.T., 13 
set. 409, 147 US. 449, 37 LBd. 

•237. 

38 C.J. p 307 note 63. 

18. Ala.—Salomon v. State, 28 Ala 

83. 

19. Miss.—Jenkins v. State, 50 So 
495, 96 Miss. 461—Kirk v State, 10 
So 577, 69 Miss 215. 

20. Vt.—State v.OWersebe, 181 A 
299, 107 Vt 529 

3i8 C.J. p 309 note 16. 

21. Pa—Commonwealth v Lund, 15 
A 2d 839, 142 Pa Super. 208. 

28. NT—^People v. Hines, 29 N.B. 

2d 483, 284 N.T. 93. 

Pxotaetlon against axxest or convlo- 
tion. 

One who affords the promoters or 
operators illegal protection from ar¬ 
rest, or, if arrested, immunity from 
conviction, is guilty under a statute 
providing for the punishment of a 
person who contrives, proposes, or 
draws a lottery.—^People v. Hines, 
supra. 

23. Oa.—Henderso]^. State, 22 SB. 
537, 95 Ga. 826—West V. State, 40 


SB 2d 156, 74 Ga.App. 453—Ander¬ 
son V. State, 34 S.B.2d 458, 72 Ga 
App. 510—^Davis v. State, 33 S B 
2d 747, 72 Ga.App 428—^Stodghill 
V. State, 32 SB.2d 863, 72 GaApp. 
47—^Duncan v. State, 32 S B.2d 435, 
71 GaApp 841—^Fountain v State, 
SO S,E.2d 359, 71 Ga.App 101— 
Jackson v. State, 30 S.B.2d 354, 
71 GaApp. 138—Goodrum v. State, 
25 S.B2d 585, 69 Ga.App. 373— 
Morrow v. State, 9 SBSd 699, 62 
GaApp. 718. 

84. Mo—State v. Miller, 89 SW. 

377, 190 Mo. 449. 

38 O J. p 309 note 18. 

Anyone who paxticipateB In the il¬ 
legal deelgn and execution of the 
illegal purpose to carry on a lottery 
IS guilty of the offense.—Dodys v. 
State, 36 SB.2d 164, 73 Ga.App. 311 
—^Fountain v. State, 80 S.B 2d 359, 
71 GaApp. 191—Britton v- State, 27 
SB 2d 100, 69 Ga.App. 868. 

Supplying tickets 

An accused who knowingly sup¬ 
plied tickets to others to use in the 
conduct of the lottery, but did not 
himself participate m the promotion 
of a lottery other than in selling the 
device used in promotion of the lot¬ 
tery, was held subject to the penalty 
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I of the lottery statute—State v. But- 

|ler. 76 P.2d 1149, 42 NM. 271 

85. Ga—West v. State, 40 SB.2d 

1*56, 74 GaApp. 453—^Dodys v. 

State, 36 SB 2d 164, 73 GaApp 
311—Frye v. State. 32 SB 2d 410, 
71 GaApp. 795—Rawlins v State, 
28 SB.2d 350, 70 Ga.App 308— 
Thrasher v. State, i24 S B 2d 222, 
68 Oa.App 820. 

86 . Ga.—Semor v State, 84 S.B.2d 
644, 72 GaApp. 633—^Prye v. State, 
32 SB 2d 410, 71 Ga.App. 796— 
Rawlins V. State, 28 SB 2d 350, 
70 GaApp 308—Goodrum v. States 
25 SB 2d 585, 69 GaApp. 373— 
Riley V. State. 24 S.E.2d 69, 68 
GaApp 747—Hodges v. State, 22 
SB.2d 611, 68 GaApp. 2.29—Taylor 
V. State, 20 S.B.2d 146, 67 GaApp. 
298—Jones v. State, 7 SB.3d 81, 
61 Ga.App. 623. 

38 C J. p 309 note 19 

87. Ga.—^Frye v. State, 32 S.B.2d 
410, 71 Ga.App. 796. 

88. Ga.—^Frye v. State, supra— 
Cook V. State, 21 S.B 2d 814, 68 
GaApp. 5 

89. Mo.—State v. Kaub, 15 Mo.App. 
433. 

30. Mass.—Commonwealth v. Clapp, 
a Pick. 41. 
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or managing editor*^ may be held guilty; but one 
who inserts an advertisement in a paper published 
outside the state without being connected with its 
circulation within the state is not within such a 
statute.32 A stockholder in a corporation whose 
newspaper published the advertisement cannot be 
held liable,33 unless it is shown that he actually 
and personally took part in the acts constituting the 
offense,*^ 

Where a plan which does not constitute a lottery 
is modified in its operation so as to constitute a lot¬ 
tery, a sales agent for the original plan, who does 
not participate in the advertising of the plan as 
modified, is not guiliy of advertising a lottery.35 

§ 24. Prosecution and Puxiishment 

Enforcement of lottery statutes Is a matter for the 
appropriate state officials. 

The obligation to enforce state-wide constitution¬ 
al and statutory provisions prohibiting lotteries and 
gift enterprises rests on the proper state courts and 
enforcement oflEicials.*® 


§ 25. -Indictment and Information 

a. In general 

b. Establishing and promoting lotteries 

c. Selling lottery tickets 

d. Advertising lotteries 

a. la General 

Indictments and Informations In prosecutions for 
violation of the lottery laws are governed by the usual 
rules. Reasonable particularity and certainty Is re¬ 
quired, but It IS ordinarily sufficient to follow the lan¬ 
guage of the statute. 

The rules governing indictments, informations, or 
complaints in other criminal prosecutions ordina¬ 
rily govern accusations for violation of the lottery 
laws.S7 Thus the charges must be preferred with 
reasonable particularity and certainty in order that 
it may be apparent what crime, if any, has been com¬ 
mitted, and that the jury may know what issue is 
to be tried, and that defendant may know to what he 
must answer.88 It is not necessary, however, to 
specify the particular acts done; it is sufficient to 


31. K-H.—state V. Moore, 68 igr.H 
9, 56 Am.R. 478. 

32. Me—State v. Willis, 2 A. 84*8, 
78 Me. 70. 

33. N.Y.—^People ▼. England, 27 
Hun 139. 

38 C.J. p 810 note 26. 

36L N.Y.—^People v. England, supra. 
38 O J. p 310 note 27. 

35. Minn.—State v Stem, 27i5 N.W. 
626, 201 Minn. 189. 

36. Ky.—Worden v. City of Louis¬ 
ville. 131 SW.2d 923, 279 Ky. 712. 

37. Surplusage 

(1) Immaterial allegations consti¬ 
tute no ground for quashing an in¬ 
dictment, but may be disregarded as 
mere surplusage.—Watson v ^tate, 
12 KB. 1008, 111 Ind. 699—Trout V. 
State. 12 N.E. 1005. Ill Ind. 499. 

(2) Under statute making it an of¬ 
fense to contrive, prepare, set up, 
propose, or draw a lottery, complaint 
charging that accused “wilfully and 
unlawfully*” operated lottery would 
not impose on the state the burden 
of showing criminal Intent of accus¬ 
ed, since the quoted words were 
merely surplusage, and even If used 
in statute would have Implied sim¬ 
ply a purpose or willingness to com¬ 
mit the act. and not an intent to vio¬ 
late the law.—^People v. Settles, 78 P. 
2d 274, 29 Cal.App.2d Supp. 781. 
Evidence held sufficient to Justify 

■iiwsinff of indictment 
N.Y.—People v. Kiefer, 16 NY.S.2d 
858, 178 Misc. 300. 

38. Me.—State v. Bishop, 15 Me. 
12 * 2 . 

36 C.J. p 810 note 30. 


Allegations held sufficient 

(1) Generally. 

Ala.—^Reynolds v. State. 189 So. 798, 
28 AlaApp. 556. 

Bla—Scaglione v. State, 9 So.2d 97, 
151 Fla 7—La Bussa v. State, 19 f 
So. 302, 142 Fla 504—Jarrell v. 
State, 185 So. 873, 135 Fla 736 
La—State v. Barbee, 175 So 50, 187 
La 529. 

Vt—State V. Wersebe, 181 A. 299, 
107 Vt. 629. 

W.Va—State v. Geene, 7 S.E.2d 90, 
122 W.Va 51. 

(2) To charge crime of having 
possession of lottery tickets in vio¬ 
lation of statute—State v. Butler, 
76 P.2d 1149, 45 NM. 271. 

(3) To charge violation of statute 
prohibiting Interstate carriage of 
lottery tickets.—^U. S. v. McGuire, C. 
C.AN.Y., 64 F.2d 485, certiorari de¬ 
nied McGuire v. U. S, 54 S.Ct. 63, 
290 U.S. 645, 78 LBd. 5'60, and Mann 
V. U. S„ 54 S.Ct 70, 200 U S. 645, 78 
L.Ed. 560. 

(4) To charge offense under stat¬ 
ute making it unlawful to have pos¬ 
session of any device for conduct¬ 
ing a lottery—^Brady v. State, 7 So 
2d 348, 150 Fla 122. 

(5) To charge a felony under stat¬ 
ute forbidding conducting, and pro¬ 
moting a lottery or disposing of 
money by means of a lottery or sell- 
mg or transmitting lottery tickets, 
rather than a misdemeanor under 
statute forbidding setting up, pro¬ 
moting, or playing at any game of 
chance by lot or with dice, cards, or 
numbers.—Jarrell v. State, 185 So. 
878, 135 Fla 736. 
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(6) To protect accused from being 
twice put in Jeopardy for same of¬ 
fense.—Jarrell v. State, supra 

AUegatioiui hald lusuffioiaiLt 

(1) Generally.—State v. Ballangee, 
132 S.B. 795. 191 N.C. 700. 

(2) Count of indictment charging 
that defendant caused named person 
to receive lottery tickets “which had 
theretofore been transported'* in in¬ 
terstate commerce was held demur¬ 
rable as stating no crime, because 
language thereof imported that in¬ 
terstate shipment had ended before 
tickets were received—^U. S. v. Mc¬ 
Guire, CCA N.Y., 64 F.2d 485, certio¬ 
rari denied McGuire v. U S, 64 S Ct 
63, 290 US 645, 78 L.Ed. 560, and 
Mann v. U. S., 54 S.Ct. 70, 290 U.S. 
645, 78 LEd 560. 

(3) Indictment charging posses¬ 
sion of tickets in lottery was held 

I not to charge offense because it did 
not allege that tiof^ets were evidence 
of interest in lottery scheme not yet 
played—^D*Alessandro v. State, 163 
So. 95. 114 Fla. 70. 

(4) Information charging unlaw¬ 
ful possession of balls in lottery 
scheme, commonly called “bolita," 
was held insufficient to charge of¬ 
fense where there was no allegation 
that balls evidenced any share or 
right in lottery scheme or that they 
were possessed for such purpose — 
Stewart v. State^ 154 So. 322, 114 
Fla. 644. 

(5) Information charging that de¬ 
fendant was feloniously connected 
with a certain lottery charged no of¬ 
fense where it failed to state that 
lottery was for money or other thing 
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aver that defendant induced others for a valuable 
consideration to take chanccs.^^ Where the grand 
jury are ignorant of certain particulars in the de¬ 
scription of the ticket or lottery, it is sufficient to 
aver that fact.^0 In accordance with the rule that 
all the material averments of an indictment against 
the principal must be embodied in the indictment 
of an accessary, it is insufficient to charge that 
certain things were done by accused in aid of a lot¬ 
tery scheme or gift enterprise without charging 
^hat the main offense which accused is charged with 
aiding or abetting was actually committed and by 
whom it was committed>l 

Language of statute. In accordance with the 
rule applicable to statutory offenses generally, an in¬ 
dictment, information, or complaint in a prosecution 
for violation of the lottery statutes, which follows 
the language of the statutes, is generally held suf- 
ficient,42 except where the elements of the offense 
are not set out*® 

Allegations of time and place. An indictment for 
a lottery offense need not repeat averments of time 
and place as to every issuable and triable fact** 
Under a statute providing that no indictment shall 
be held invalid for omitting to state the time when 
the offense was committed if time is not of the es¬ 
sence of the offerAse, it has been held that an omis¬ 


sion to allege the date of a lottery offense is not a 
valid objection to an indictment or information.*® 

Bin of particulars. The grant or refusal of a bill 
of particulars in a lottery prosecution rests in the 
sound discretion of the court.*® 

Construction. The construction of an accusation 
for violating the lottery laws is governed by the 
usual rules.**^ While the court cannot ignore an 
allegation that an element of skill enters into the 
playing of the game,*® it is bound to give such al¬ 
legation only the meaning and importance to which 
it is properly and legitimately entitled in the setting 
in which it is found when viewed in the light of 
the other allegations.*® 

Issues, proof, and variance. General rules as to 
issues, proof, and variance apply.®® The proof must 
substantially correspond with the descriptive alle¬ 
gations of the indictment ;5i but an unsubstantial 
and nonprejudicial variance, as in the name of the 
lottery, will not be ground for acquittal.®® Where 
the indictment charges the commission of each of 
a number of prohibited acts, proof that defendant is 
guilty of any one is sufficient to warrant a convic¬ 
tion,®® except where the offenses are not punishable 
in the same manner and one does not grow out of 
or form a degree of the other or others.®* 


of value or describe how defendant 
was connected with it.—Strachaan v. 
State, 156 So. 685, 116 Fla. 736. 

39. Kv —^Miller v. Cominonwealtli, 
18 Bush 731. 

40. Tex—^McFarlaJid v. State, 146 
SW.2d 188, 140 Tex Or. 633. 

38 C.J. p 311 note 86. 

Besoxlptloa of lottery 
A description of the lottery as a 
certain lottery for money commonly 
known as “bollta,” a further de¬ 
scription of such lottery being to 
the grand jurors unknown, has been 
held sufficient.—^Pittman v. State, 184 
So 646, 134 Fla. 626-Collier v. 
State, 1'56 So. 703, 116 Fla. 703, cer¬ 
tiorari denied Collier v. State of 
Florida, 55 S.Ct. 237, 293 U.S. 622, 79 
Li Fd. 709, and Collier v. King, 56 S. 
Ct. 88, 296 US. 577, 80 L..Ed 408— 
D*Alessandro v. State, 153 So. 95, 
114 FU 70. 

41. Ind—^McDaniels v. State, 113 N. 
F. 1004, 185 Ind 245. 

42. Ala.—Harris v. State, 189 So. 
787, 28 AlaApp 528. 

Mo.—State v. Fmerson, 1 S.W.2d 
109, 318 Mo 633—State v. Raffie, 
App., 60 S.W.2d 668. 

N J.—People V, Hines, 6 N.T.S.2d 
2 , 16.8 Misc. 453. 

W.Va—Stale v. Hudson, 37 S.F.2d 
558—Corpus Juris cited in State v. 


Matthews, 184 S.F. 665, 664, 1171 
W.Va. 97. 

38 C.J. p 311 note 37—31 C.J. P 718 
note 34 [al. 

43. Del—State v Walls, 56 A. Ill, 
20 Del 408. 

88 C.J. p 311 note 88. 

44 . Me.—State v, Willis, 2 A. 848, 
78 Me. 70. 

88 C J. p 312 note 56. 

AUegatioas as to time and place 
held suflloieat 

An indictment charging that ac-! 
cused on a certain date and at div¬ 
ers times between certain other 
dates conducted and promoted a lot¬ 
tery commonly known as Cuba, with 
disposing of money by means of 
such lottery, and with transmitting 
and selling tickets therefor, in a spe¬ 
cified county and state, was not de¬ 
fective €LS to time and place of com¬ 
mitting offense—Jarrell v. State, 185 
So. 873. 135 Fla 786. 

46. N.J—Ketline v. State, 37 A. 133, 
58 NJ.Law 462, affirmed 36 A 
1033, 59 N J.l4aw 468. 

4a Fla—Jarrell v. State, 185 So. 
873. 136 Fla, 736. 

Abuse of disereidoa hOld not shown 
Fla.—Jarrell v. State, supra. 

47 . ‘‘Fremises” as synonymous with 
‘^honse’* 

Word '"premises,** used in indict¬ 
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ment 'charging that defendant know¬ 
ingly permitted lottery in premises 
under his control, was treated as 
synonymous with “house,** used in 
lottery statute.—State v. Matthews, 
184 S.E. 665, 117 W.Va. 97. 

4a Or—State v. Coats, 74 P.2d 
1102, 158 Or. X22. 

49. Or.—^State v. Coats, supra. 

50. Pa —Commonwealth v. Petro, 
Quar.Sess, 20 WaslLCo. 201. 

61. Tex—^Robinson v. State, 132 S. 

W. 944, 60 Tex.Cr. 692. 

38 C.J. p 316 note 12. 

sa Mo.—State v. Scully, 9 Mo.App 
682. 

Tex.—^Anderson v. State, Cr., 39 S. 
W. 109. 

JMEOde of payment of prise 

Proof that prize winner was given 
check which was cashed shortly 
thereafter was not fatally variant 
with allegation In indictment that 
prize was *'in money.**—Cole v. State, 
112 S.W-2d 725, 133 Tex.Cr. 548. 

53. Ga.—Thomas v. State, 45 S.F. 
622, 118 Ga. 774 

Mo.—State v. Hindman, 4 Mo.App. 
582. 

54. N.T.—^Dunn v. People, 27 Hun 
272, reversed on other grounds 90 
N.T. 104. 
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b. Establiabing aod Piomotdjig Lotteries 

The offense of establishing or promoting a lottery 
generally may be charged in the words of the statute, 
without setting forth the particular acts done, the pre¬ 
cise manner of operation, or the number and value of the 
prizes. 

It is generally sufficient to charge the offense of 
establishing, promoting, or carrying on a lottery in 
the words of the statuteand the acts done which 
amount to the setting up of a lottery,^^ or the pre¬ 
cise manner in which the machine, game, scheme, 
or device is operated,®"^ need not be set forth. How¬ 
ever, where, instead of thus charging the offense, 
a specific act is alleged, full particulars concerning 
it should be set out.®® Further, an accused is en¬ 
titled to know the kind of lottery he is charged with 
having operated;®® and a charge merely that ac¬ 
cused operated a lottery, without either naming the 
kind of lottery or specifying the manner of opera¬ 
tion of the scheme or device involved, has been held 
defective as not sufficiently apprising accused of the 
offense charged 

Description of prises. It is not necessary to set 
forth the number or value of the prizes but in¬ 
dictments have been held defective which failed to 
name the property disposed of,®^ or which alleged 
the distribution of a single prize, not to the wiimer, 


but to all the purchasers of tickets.®® Where the 
statute requires the lottery to be one for money or 
property of value, it has been held that the indict¬ 
ment must specifically point out the property divid¬ 
ed, and give a description of it,®^ although other 
authorities have held the absence of such allegations 
to be immaterial®® or merely formal defects.®® 

Capacity in which accused acted. Under a statute 
making it an offense to establish a lottery "as own¬ 
er or otherwise,” it has been held that the capacity, 
in which defendant acted must be alleged.®*^ 

Disposing of property by lottery. Under statutes 
punishing the disposition of property by way of lot¬ 
tery, it has been held that the indictment must al¬ 
lege to whom the property was disposed of,®® and 
that it must specify the species of property.®® 

c. Selling Lottery Tickets 

An accusation charging the sale of lottery tickets is 
governed by the usual rules. It need not allege the 
particular acts or methods Involved or that accused 
knew the illegality of his acts. Generally It Is unnec¬ 
essary to set out the tenor of the ticket or a descrip¬ 
tion of the lottery. 

An accusation for violation of statutes prohibit¬ 
ing the sale of lottery tickets is governed by the 
usual rules.7® The particular acts done, or methods 


55^ Ala.—^Reynolds v State, 193 So 
19*2, 29 AlaApp. 139—-Hams V. 
State, 189 So. 787, 28 AlaApp 628 
—^Holt V. State, App, 181 So. 614 
Ga—Snead v State, 8 smSd 735, 
62 Ga.App 541 

Mont.—State v Hahn, 72 P 3d 459, 
105 Mont 270. 

jgr.J.—State v. Lewandowskl, 3 A 2d 
671, 121 NJ.L,aw 612 
Or.—State v. Lee Wye, 268 P. 60, 
123 Or. 595 

'^V.Va.—State v Matthews, 184 SB. 

666, 117 WVa 97. 

38 C J. p 312 note 57. 

AllegatloiLs lield EraSoient 

(1) An indictment chargnner the 
maintenance and operation of a lot- 
lery in the langruase of the statute, 
naming* or describing the game, 
sicheme, or device which is alleged 
to constitute the lottery, is sufficient 
—Hodges V. State, 191 SB. 182, 65 
GaApp. 670—^Roberts v. State, 188 
SB. 844, 54 GaApp 704—Outhas v. 
State, 187 SB. 847, 54 Ga.App. 217 
—Johnson v State, 187 SB. 679, 54 
GaApp. 260 

C2) An information, charging op¬ 
eration of lottery substantially in 
language of statute but also describ¬ 
ing game of '‘skill ball*' in detail, 
was held sufficient on general de¬ 
murrer as against contention that 
elements of chance, prize, and con¬ 
sideration were not sufficiently 


charged.—State V Hahn, 73 P 3d •‘469, 
105 Mont 270 

(3) Indictment charging defendant 
with carrying on lottery by games 
for hazarding of money by selling 
tickets representing chances on priz¬ 
es, designated as number games, was 
held not demurrable for failure to 
inform defendant with sufficient cer¬ 
tainty of nature of alleged games 
and device, or what hazard w^as tak¬ 
en by participants—^Moore v. Slate, 
187 S.B 1595, 54 Ga.App. 218. 
Allegatioiu held imsufficleiLt 

A complaint, charging that defend¬ 
ant “did make and put up a pretend¬ 
ed lottery under color and pretense 
of an advertisement for the sale of 
certain goods and merchandise 
. . ,” was bad, although statute 

provides that lottery may be de¬ 
scribed as a pretended lottery, in 
that it failed to notify defendant of 
nature of merchandise or scheme of 
operation that made defendant's acts 
an invasion of statute—State v. 
Llptzer, 10 A 2d 232, 90 NH 396 
56L Mass —Commonwealth v. Sulli¬ 
van, 16 NB 491, 146 Mass. 142. 

88 C J. p 312 note 58. 

57. Ga—^Roberts v. Stata 188 •SB. 
844, 64 GaApp 704—Guthas v. 

State, 187 S.B. 847, 54 GaApp. 217. 
58 l Mass.—Commonwealth v Shee- 
dy, 84 H.B. 84, 159 Mass. 66. 

38 C.J. p 812 note 69. 
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59. Ga—^Roberts v. State, 138 SB 
844, 54 GaApp 704. 

60. Ga—^Roberts v State, supra. 

61. Mass —Commonwealth v. Har¬ 
ris, 13 Allen 534 

88 CJ p 313 note 66. 

82. Tex.—^Hickman v. State, 141 S 
W 973, 64 Tex,Cr. 161. 

38 C J. p 313 note 67. 

63. Tex—Risein v. State, 71 SW 
974, 44 Tex Or. 413 
38 C J. p '813 note 68. 

®4. NJ—State V. Shorts, 32 N.J. 

Law 398, 90 Am D. 668. 

38 C J. p 812 note 61 

66. Ill.—People V, Wooley, 276 Ill. 
App. 878 

88 CJ p 312 note 62. 

66. Mass—Commonwealth v. Mack- 
ay, 58 NB. 1027, 177 Mass. 345 

67. Neb—State v. Dennison. 82 N. 
W. 383, 60 Neb 167. 

68. Mass —Commonwealth v. Shee- 
dy, 34 N.B 84, 159 Mass. 56. 

36 C J p 314 note 92. 

69. Ind—^Markle v. State, 8 Ind. 636. 
Tex —Hickman v. State, 141 S W. 973, 

64 Tex.Cr. 161. 

70. Mo—State V. Davis, App., 220 S. 
W. 616. 

31 CJ. p 718 note 34 [a] (3). 
Splitting offense 

The sale of several lottery tickets 
I to the same person at the same time. 
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resorted to, to induce persons to take chances or to 
purchase tickets need not he specified.'^^ It is un¬ 
necessary to allege that accused knew that the sale 
of lottery tickets was an unlawful act.'^2 Although 
the statute prohibits the sale of “lottery tickets,” in 
the plural, an indictment for the sale of a single 
ticket is nevertheless good.73 The name of the 
purchaser need not be given,74 although it seems 
better practice to do so if possible.’^® 

Description of ticket If a lottery ticket or pol¬ 
icy is given in hsec verba, and it appears argumenta¬ 
tively therefrom, or from other allegations, that the 
statutory offense has been committed, the indictment 
will be good.76 The ticket may be set out in the 
indictment by copy,'^^ and, if it does not appear on 
its face to be a lottery ticket, it may be so averred 
and proved ^8 It is not ordinarily necessary, how¬ 
ever, to set out a ticket by its tenor or purport,^® 
since it is sufficient to describe it as “a certain lot¬ 
tery ticket” in the language of the statute,^** or to 
give a general description of it.®i Where the de¬ 
vice is one in the nature of a lottery, it is proper 
to describe the tickets not as being “lottery tickets,” 
but as “tickets in a device in the nature of a lot¬ 
tery;”®® but, where the proof can sustain the sale 
of tickets in a lottery, it is proper to charge the sale 
to be of “lottery tickets.”®® 

Description and location of lottery. Where no 
lottery is authorized, the cases generally recognize 
the rule that it is not necessary that there should 


be a description of the lottery.®^ "V^Ticre the words 
of the statute arc general, and certain lotteries are 
exempted by virtue of exceptions or provisos, it has 
been held that indictments for selling a lottery tick¬ 
et should describe or set out the ticket, and that 
a general averment that the lottery is unauthorized 
is bad,®® although on the other hand it has been held 
that the legality of the lottery under such excep¬ 
tions is a matter of defense.®® An indictment for 
operating a lottery need not negative an unconstitu¬ 
tional and void statute purporting to legalize a par¬ 
ticular kind of lottery-®*^ 

Where the statute is general in its terms, and 
makes no distinction between tickets of lotteries 
within or without the state, the location of the lot¬ 
tery need not be shown by the indictment.®® 

d. Advertising Lotteries 

An accusation charging the advertisement of lot¬ 
teries need not set out the advertisement In terms, or 
allege the kind of tickets advertised; but It must show 
that the advertisement indicated or necessarily Import¬ 
ed a lottery. 

Under statutes forbidding the advertisement of 
lotteries, it has been held that it is not necessary to 
allege or prove the kind of tickets advertised,®® or 
that they were advertised as being for sale within 
the commonwealth,®® or that defendant’s name ■was 
attached to the advertisement.®^ However it must 
show that the advertisement indicated or necessarily 
imported a lottery;®® and it has been held that, 


being; a single offense, cannot be 
split so as to support several indict¬ 
ments.—^Fontaine v. State, 6 Baxt. 
(Tenn ) 614. 

Sale tbrongH aaoiber 

(1) An indictment, cbargring; that 
accused through a person acting for 
and in his behalf, unlawfully sold 
and furnished for the purpose of sale 
and distribution certain lottery tick¬ 
ets, sufficiently alleges that such per¬ 
son sold the tickets under and by 
defendant's direction.—State v. Bove, 
116 A. 766. 98 N.J.Law 350. affirmed 
119 A. 926. 98 NJ.Law 576. 

(2) On such charge accused is not 
entitled to have the number of tick¬ 
ets, the means of identifying them, 
a copy thereof, the name of the per¬ 
son who acted in his behalf, etc, set 
out on the face of the indictment, 
even if entitled to a specification of 
such matters before trial—State v- 
Bove, supra. 

71. Minn.—State v. Wolford, 185 N. 
W. 1017. 161 Minn. 69. 

38 C J. p 313 note 69. 

72. Ky—Commonwealth v. Bull, 13 
Bush 6>56 

38 C J. p 313 note 70. 

73. Mo.—^Freleigh v. State, g Mo. 
606. 


74. Mo.—State v. Yoke, 9 Mo.App. 
583 

Tex —^Prendergast v. State, 67 S.W. 

850, 41 Tex.Cr. 358. 

75- Tenn.—SVance v. State, »6 Baxt. 
478. 

38 C.J. p 314 note 90. 

76. Mass.—Commonwealth v. Thach- 
er, 97 Mass 583, 98 Ain.D. 125. 

38 C.J. p 314 note 81. 

77. Me—State v. WUUs, 2 A. 648, 
78 Me. 70. 

Mass—Commonwealth V. Thacher, 97 
Mass 583, 93 Am.D. 125. 

78. Me—State v. Willis, 2 A. 848, 
78 Me. 70. 

79- NJ.—State v. Bove, 116 A 766, 
98 K J Law 350, affirmed 119 A. 
926, 98 N JiLaw 57>6. 

38 C JT. p 314 note 84. 

80. Mo.—Freleigh v. State, 8 Mo 
606. 

38 C J. p 314 note 85. 

81. N.T.—People v. Taylor, 8 Den. 
91. 

38 C J p 314 note 86. 

82. Mo—State v Kennon, 21 Mo. 
262. 

83. Mo.—State v. Kennon, supra. 

84. Vt.—Coxpns Jtuds cited £a 
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state V. Williams, 182 A. 202, 203, 
108 Vt. 7—Oorpmi Jtuds dted Ixl 
State V. Wersebe, 181 A 299, 801. 
107 Vt 629. 

W Va.—Coxpus Jozis cited la State v. 
Matthews, 184 SB. 665, 666, 117 
W.Va. 97. 

38 C J. p 313 note 75. 

85. Md—^State v. Scribner, 2 Gill & 
J. 346. 

38 C.J. p 313 note 77. 

86. Ky—^Lawrence v. Simmons, 9 5. 
W. 163, 10 KyL 347, 1 LKA. 172. 

38 C J. p 313 note 78. 

87. Ky —Commonwealth v. Malco- 
Memphis Theatres, 169 S.W.2d 696. 
293 Ky. 631. 

sa N.T—People V. Noelke, 94 N.T. 

137, 1 N.T.Cr. 496, 46 Am.R. 128. 

38 CJ p 314 note 80. 

89. Mass—Commonwealth v. Hoop¬ 
er, 5 Pick 42. 

90. Mass.—Commonwealth v. Clapp, 
5 Pick. 41. 

38 C.J. P 314 note 96. 

91 . Ind—^Lohman v. State* 81 Ind. 
15. 

98. Ind.—State v. Bailey, 108 M.B 
753, 183 Ind. 215. 

38 C.J. p 314 note 98. 
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where a newspaper containing an advertisement of 
a lottery is published by accused in another state, it 
must be charged that he knew it circulated in the 
place where the indictment is found.^^ 

The advertisement need not be set out in the in¬ 
dictment in terms,34 although, if such a course is 
pursued, and the paper shows on its face that it is 
within the statute, it will aid the absence or infor¬ 
mality of direct averments.®® On the other hand, 
when the advertisement set out in the indictment 
caimot be brought within the statutory provisions, 
general allegations making out the offense will be 
overcome.®® 

Name of prosecutor. Unless such indorsement is 
required by statute, the name of prosecutor inter¬ 
ested in the penalty need not be inserted in, or in¬ 
dorsed on, the indictment.®^ 

§ 26. -Evidence 

a. Presumptions and burden of proof 

b. Admissibility 

c. Weight and sufficiency 

a. Presumptions and Bnrden of Proof 

The state has the burden of proving guilt In lot¬ 
tery prosecutions, but in meeting this burden It may be 
aided by presumptions. 

Evidence that a lottery was being operated in the 
home and on the premises of accused raises a pre¬ 


sumption that he was aiding and abetting in the 
operation of the lottery.®® The finding of lottery 
paraphernalia in the home of accused creates a 
presumption that he was the owner and possessor 
thereof,®® and that he was maintaining a lottery;! 
but such presumption is a rebuttable one.^ Knowl¬ 
edge on the part of accused that a lottery ticket 
sold by him was false and fictitious or that it was 
in a fictitious and pretended lottery cannot be pre¬ 
sumed.® 

In accordance with the general rule, the burden 
of proving guilt in lottery prosecutions is on the 
state ;4 and statutes attempting to change the rule 
have been held violative of provisions in state con¬ 
stitutions.® The burden thrown on accused by a 
statute providing that a lottery ticket sold by an 
accused shall be deemed to be spurious, unless ac¬ 
cused proves its genuineness, is contrary to the 
usual presumptions of law and is to be strictly ap¬ 
plied;® and such a statute has been held to impose 
on accused no burden of negativing knowledge on 
his part that the ticket was false or fictitious.^ 

b. Admissibility 

The general rules governing the admissibility of ev¬ 
idence In criminal prosecutions ordinarily apply In pros¬ 
ecutions for violations of the lottery laws. 

The ordinary rules as to the admissibility of evi¬ 
dence apply in prosecutions for violation of the 
lottery laws.® Evidence as to the manner of opera- 


AliegutloiuB beia suJBIclexLt 

(1) To state the price of a ticket. 
—^Liohman v. State, '81 Ind. 15—38 C. 
J. p 314 note 99. 

(2) To name the time or place of 
the intended drawin^r.—^Lohman v. 
State, supra—38 C.J. p 314 note 1. 

53. Me.--State v Willis, 2 A. 818, 
78 Me. 70. 

54, Me—State v. Willis, supra. 

38 C J. p 314 note 3. 

95. N.T.—^People v Qharles, 3 Den. 
312, affirmed 1 N T. 180 

38 O.J. p 314 note 8. 

96. Conn.—^State v. Sykes. 28 Conn. 
225. 

97. Me.—State v. Willis, 2 A 848, 
78 Me 70. 

96. Ga—^Kowe v. State, 21 S.E2d 
816, 68 Ga.App. 6. 

99. Ga.—^Bivins v. State, 33 S.B,2d 
746, 72 Ga App 306—Mills v. State. 
30 S.EI.2d 824, 71 Ga.App. 353— 
Jones V. .State, 21 S.B 2d 924, 68 
Ga.App. 31—Stovall v. State, 21 S. 
B 2d 914, 68 Ga.App 27. 

HuirtiaaLd bssJL wife 
Where alleged lottery book was 
not found on accused wife's person, 
or in her possession, or in any pos¬ 
session which might be traceable to 


her, but was found in dresser drawer 
in husband’s house, there was a re¬ 
buttable presumption that possession 
was that of husband.—^Lemon v. 
State, 19 SE2d 62, 66 GaApp. 663. 

1. Ga—^Bivins v. State, 33 S.E.2d 
745, 72 GaApp. 306. 

2. Ga—Jones v. State, 21 SB 2d 

921, 68 GaApp. 31—Stovall v. 

State, 21 S E 2d 914, 68 Ga.App. 27. 

6i Mass —Commonwealth v. Port- 
I noy, 61 NE2d 116, SI'S Mass 274. 

4. Miss —Clark v. State, 21 So.2d 
296, 198 Miss 88 

Peu—Commonwealth v. Saeli, 22 A.2d 
597, 14*6 Pa Super. 555. 

38 O-J. p 315 note 18 
Putting up or operating lottery 
In a jurisdiction in which it is con¬ 
sidered that to "put up" a lottery is 
not the same as to "operate" it, proof 
that defendant was operating a lot¬ 
tery does not cast on him the burden 
of showing that he did not pul up the 
lottery—Clark v State, 21 So 2d 296, 
198 Miss. 88. 

6. Cal.—^In re Wong Hane, 41 P 693, 
108 CaL 680, 49 Am S R. 188. 

Or —Bx parte Elameta, 60 P. 294, 36 
Or. 261, 78 Am,S.R. 775. 
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a. Mass —Commonwealth v. Port¬ 
noy, 61 N.E.2d 116, 318 Mass. 274. 

7. Mass —Commonwealth v. Port¬ 
noy, supra 

8. Ala.—Fitts V. State, 195 So. 561, 
29 AIa.AP 7 > 328. 

Tex—Hightower v. Stale, 61 S.W.2d 
81'S, 124 Tex.Cr. 241. 

38 C J. p 315 note 25. 

Evidence held admiBslble 

(1) In general. 

Ga.—Thrasher v. State, 24 S E.2d 222, 
68 GaApp. 820. 

Md—^Silverstoin v. Stale, 6 A 2d 466, 
176 Md. 633. 

Pa—Commonwealth v. Bahm, Quar 
Sess., 92 Pittsb.Leg.J 375. 

(2) Presence of lottery books and 
tickets around accused’s place of 
business on another occasion—Dun¬ 
can V State, 82 S E 2d 435, 71 Ga. 
App 841. 

(3) Testimony that police officers 
found considerable sums of money on 
one of two accused.—Poulos v. State, 
82 S E 2d 101, 71 Ga.App 730. 

(4) Testimony as to pick-up man's 
possession of paper bags.—Camzares 
V. Slate, 167 S.W.2d 336, 148 Tex.Cr. 
76. 

(5) Testimony of telephone opera¬ 
tor, who handled telephone calls from 
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tion of the alleged lottery is admissible,® and, where 
a lottery scheme involves more than appears on 
tickets issued in the conduct thereof, its character 
and extent may be shown by any proper testimony.^® 
Tickets, envelopes, and other papers and materials 
are admissible to show the form and nature of the 
transaction and they may be admitted, even 
though found on defendant's person or premises, 
such circumstance not being an infringement on de¬ 
fendant's privilege against self-incrimination.^® 
Plowever, under the best evidence rule, evidence of 
the contents of lottery tickets is not admissible in 
a prosecution for selling such tickets unless it is 
shown that the tickets themselves cannot be pro¬ 
duced.^® 


§ 26 

In a prosecution for selling lottery tickets similar 
sales may be shown.^^ In a prosecution against 
several defendants for promoting a lottery, wherein 
circumstantial evidence is relied on, it is permissi¬ 
ble for the prosecution to show the association of 
defendants together with their financial rdatioa 
and transactions.!® 

c. Weight and Sufficiency 

The sufficiency of the evidence In a prosecution for 
violation of the lottery laws ordinarily is determined by 
the ordinary rules applicable in orlpriinal prosecutions 
generally. 

General rules as to the weight and sufficiency of 
evidence apply in prosecutions under lottery stat¬ 
utes.!® Evidence which merely raises a suspicion of 


defendant to another in whose home 
the lottery paraphernalia was found. 
—Rawlins v. State, 28 SJS 2d 350, 70 
Oa.App. 308. 

(6) Testimony of arrestlngr officers 
that, on certain days preceding day 
on which defendant was arrested 
with lottery tickets In his posses¬ 
sion, officers saw defendant in same 
vicinity recelvlnsr packagres from per¬ 
sons who came to defendant’s auto¬ 
mobile and delivered the packaaes.-*- 
York V. State, 20 S.B.2d 145, 67 Ga. 
App. 307. 

Svldenca held Inadiiiissilile 

(1) In general. 

Mass—Commonwealth v. Heffner, 24 
NE2d 608. 304 Mass. <521—Com¬ 
monwealth V. Wall, 3 N.E2d 28, 
295 Mass. 70. 

Pa—Commonwealth v. Bahm, Quar. 
Sess., 92 PlttsbLegJ. 875. 

(2) Evidence that defendant had 
operated a lottery openly and had 
never been forbidden by the authori¬ 
ties—Johnson v. State, 34 So. 1018, 
137 Ala. 101. 

9. Ga—Reeder v. State, 26 S.E.2d 

481, 69 GsuApp. 705—^Wright v 

State, 20 S.E 2d 174, 67 Ga.App 297 
—York v. State. 20 S.E 2d 146, 67 
GaApp. 307—^Mack v. State, 16 S. 
E2d 619, 6'5 GaApp. 812. 

Pa.—^Commonwealth v. Matters, 30 
A 2d 168, 151 Pa.Super. 135. 

Tex.—Canizares v. State, 157 S.W.2d 
385. 143 Tex.Cr. 76. 

10. Del—State v. Sedgwick, 81 A. 
472, 25 Del. 453. 

11. Ga—Rawlins v. State, 28 S.E2d 
350, 70 GaApp. 30>8. 

Md —Cohen v. State, 16 A.2d 878, 179 
Md 696. 

Mo.—State V. Raffle, App., 60 S.W.2d 
668 . 

N.C—State v. Ingram, 1'68 S.B. 837, 
204 NC. 557. 

88 C J. p >315 note 27. 

Other tickets «di oorrohoratlve evl^ 
dense 

Testimony that other tickets were 
found on the premises may be ad-, 


missible as corroborative evidence.— 
People V. Monagas, 20 Puerto Rico 
261. 

19. Mo.—State v. Pomeroy, 32 S.W. 

1002, 130 Mo. 489. 

38 C.J p 315 note 28. 

13. Ind.—Whitney v. State, 10 Ind. 
404. 

14. Mo —State v. Ochsner, 9 Mo. 
App. 216. 

16. NG.—State v. Ingram, 168 S.E 
837, 204 N.C. 657. 

13. Ga.—^Rowe v. State, 22 S.E2d 
210, 68 Ga.App. 161. 

38 C J. p 816 note 37. 

Bvidenoe held sufficient 

(1) To sustain conviction for vio¬ 
lating the lottery laws generally. 
DC—Smitli ▼. U. S., 112 F.2d 217, 

72 App.D.C. 187, certiorari denied 61 
set. 20, 311 U.S. 663, 85 LEd. 425 
Ga—Watson v. State, 34 S E 2d 315, 
72 GaApp. 503—Dye v. State, 27 
S.E.2d 43, 69 GaApp. 868—Johnson 
v. State, 26 SE.2d 844, 69 GaApp. 
835—^Dickerson v. State, '22 S.E.2d 
207, 68 GaApp 157—IPraley v. 

State, 13 S.E 2d 112, 64 GaApp 3i35 
—^Johnson v. State, 13 S.E 2d 98, 64 
GaApp 827—Ward v. State, 13 S E 
2d 93, <64 GaJLpp. 328—Forrester v 
State, 13 S.E 2d 26, second case, *64 
Ga.App 299. 

NY—^People v Marra, 80 NYS.2d 
403, 262 App.Div. 1039 
88 C.J. p 316 note 37 [a] 

(2) To warrant conviction for 
maintaining, operating, or participat¬ 
ing in a lottery generally, or for aid¬ 
ing and abetting in the operation 
thereof. 

Fla—Scaglione v. State, 9 So 2d 97, 
151 Fla 7. 

Ga.—West v. State, 40 S E.2d 156, 74 
GaApp 453—^Martin v State, 87 S. 
E2d 411, 78 GaApp. 578, appeal 
transferred 35 S E.2d 151, 199 Ga 
781, certiorari denied 67 SOt 115, 

329 TT.S. 760. 91 L.Ed.-Senior 

V. State, 84 S E 2d 644, 72 GaApp. 
633—^Anderson v. State, 34 SE.2d 
458, 72 GaApp. 510—Stodghill v. 
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state, 32 S.E.2d 863, 72 GaApp. 47 
—Duncan v State, 32 S B.2d 435, 
71 Ga.App. 841—^Brown v. State, 32 
S.E2d 125, 71 GaApp. 729—Winder 
V. State, 30 S.E 2d 294, 71 GaApp. 
100—Davis V. State. 28 S.E 3d 784, 
70 GaApp. 518—^Rawlins v. State, 
28 S.E2d 350. 70 GaApp. 308— 
Hill V. State, 24 S E.2d 72, 68 Ga. 
App 757—Wells v. State, 22 S.B.2d 
210, 68 Ga App. 82—Stovall v. State, 
21 SE.2d 914. 68 GaApp. 27—Gar¬ 
ner V. State, 21 S.E 2d 656, 67 Ga. 
App. 772—^Taylor v. State, *20 SB. 
2d 146, 67 GaApp 298—York v. 
State, 20 S.E2d 145, >67 GaApp. 
807—Evans v. State, 20 SE.2d 91. 
67 GaApp. 300—Thomas v State, 
20 SB.2d 84, 67 GaApp. 311—Ivey 
V. State. 19 SB 2d 844, 67 GtaApp. 
268—Johnson v. State, 19 S E 2d 
843, 67 GaApp. 275—^Alexander v. 
State, 19 S.E.2d 167, 66 GaApp. 667 
—^Russell v. State, 13 S E 2d 198, 
64 GaApp 374—Johnson v State, 
18 S.E 2d 116, 64 GaApp. 334— 

Williams V State, 11 S E 2d 415, 

63 GaApp 492—^Robinson v. State, 
11 SE2d 414, 63 GaApp. 490— 

McElroy v State, 11 SE.2d 78, 63 
GaApp 357—^Hightower v. State, 
10 S.E2d 765. 63 GaApp 2i65— 

Morrow v. State, 10 S.E.2d 763, 
63 GaApp. 264—^Morrow v. State, 
9 SE2d 699, 62 GaApp 718—Wil¬ 
liams V State, 9 S.E.2d 697, 62 Ga. 
App. 679—Snead v. State, 8 SB 2d 
735, 62 GaApp. 541—^Spinks v. 

State, 2 SB.2d 765, 60 GaApp 44— 
Shappell V. State, 2 S E 2d 518, 59 
GaApp. 898—Jenkins v. State, 198 
S.E 667, 58 GaApp. 377—Smith v. 
State, 196 SB. 927, 57 GaApp. 801 
—^Dennis v. State, 190 SB 45, 6a 
GaApp. 291—^Ransom v State, 189 
S.B 924, 65 GaApp 292—^Moore v. 
State, 187 S.B 695, 54 GaApp. 218 
—Miller v. State, 178 S.E. 491, 48 
GaApp. 786—Steyers v. State, 178 
S.E. *439, 48 GaApp. 785. 

La—State v. Barbee, 175 So. 60, 187 
La 629. 

Mass.— Commonwealth v. Ehrlich, 38 
N.E.2d 259, 803 Mass. 49*8—Com- 
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monwealth v. Payne. 29 N’.E.2d 709, 
307 Mass. 56. 

Mo.—State v. Emerson. 1 S.W.2d 109, 
318 Mo 633 

N.T—^People V. Hmes, 29 NrB.2d 483. 
2S4 N.T. 98. 

NC.—^State v. Jones, 197 SE 162, 
213 N.C >640. 

Pa.—Commonwealtli v. Banks, 98 Pa- 
Super. 432. 

Tex—Canlzares v. State, 167 SW;2d 
385, 143 TexCr. 76—Stanger v. 
State. 298 SW 906, 107 Tex.Cr 574. 
Va —^Rosenberg v. Commonwealth, 
KSl S.E. 368, 165 Va. 739. 

(3> To warrant conviction for pos¬ 
sessing, selling, keeping for sale, or 
disposing of lottery tickets or slips, 
or for aiding and assisting in the sale 
thereof. 

Ark—Morrison v. State, 87 S.W.2d 
60, 191 Ark. 720. 

DC—Forte v. U. S., 83 F.2d 612, 65 
AppDO. 355, 105 ADR. 300 
Fla—Grello v State, 194 So 638, 142 
Fla. 236—^Johnson v State, 193 So. 
550, 141 Fla 477—^McIntosh v. 

State, 192 So. 183, 139 Fla. 863— 
Gaston v State, 184 So. 150, 134 
Fla. 538. 

Ga.—^Rawlins v. State, 28 SB.2d 360, 
70 Ga.App. 308—^Russell v State, 13 
S.E 2d 198, 64 Ga.App. 3'74—Steyers 
V. State, 173 S.E 439, 48 GaAjpp. 
785 

Kan—State v West, 272 P. 148, 127 
Kan. 16—State v Rutledge, 267 P. 
998. 126 Kan 374—State v. Rut¬ 
ledge. 267 P. 997, 136 Kan. 371— 
State V. McCarthy, 257 P. 925. 124 
Kan 20 

Md—Purviance v. State, 44 A.2d 474- 
Mo.—Stale V. Raffle, App., 60 S.W. 
2d 668. 

N J.—Johnson v Essex County Court 
of Special Sessions, 45 A 2d 613, 
133 N.J.Law 599—State v. Czai> 
nicki, 10 A 2d 451. 124 N.J.Daw 43 
—State V. Farber, 10 A.2d 286, 123 
N.JLaw 643. 

NT.—^People v. Randolph. 66 N.TS. 
2d 501, affirmed 70 NE.2d 542, 296 
N.T. 725. 

Ohio.—City of Columbus v. Cohen, 
Apip, 67 N.E 2d 187. 

Va—^Board v. City of Roanoke, 21 S. 
B 2d 730. 180 Va. 21. 

(4) To warrant conviction for 
keeping, maintaining, or conducting 
lotteries of the “number" or “num¬ 
bers" game type, or for aiding and 
abetting In the operation thereof. 

Ga.—Smith v. State. 41 S E.2d 641, 74 
GaApp. 777—Croft v State. 36 S. 
E.2d 200, 78 Ga.App. 318—^Dodys v. 
State, 36 SE.2d 164, 73 GaApp 311 
—^Dennis v. State, 35 SE.2d 569, 
78 GaApp. 95—^Bailey v State, 34 
S.B.2d^26. 72 GaApp 768—Willis 
V. State, 34 S.E2d 641, 72 GaApp. 
599—^Davis v. State, 33 SB 2d 747, 
72 Ga App 428—Bills v. State, 33 S. 
B.2d 115, 72 Qa App. 128—^Brown v. 
State, 53 SE2d 44. 72 GaApp 61 
—Thomaa v. State, 33 S E 2d 28, 72 


GaApp. 78—Stokes v. State, 32 S 
B.2d 911, 72 GaApp. 6—Simmons v. 
State, 32 S.B2d 842, 73 GaApp. 16 
—Mavergames v. State, 32 SE2d 
419, 71 GaApp 783—^Frye v. State, 
32 S E 2d 410, 71* GaApp. 795— 
Poulos V. State, 32 SB.2d 101, 71 
GaApp 730—^Zachry v. State, 31 
SB.2d 73, 71 GkuApp. 364—Black- 
stone V. State, 30 5E.2d 838, 71 
GaApp. 368—Demcott v. Slate, 30 
S.B2d 838, 71 GaApp- 352—Hern¬ 
don V. State, 30 S B 2d 534, 71 Ga 
App. 364—Christian v. State, 30 S 
E2d 832, 71 GaApp. 350—Mills v. 
State, 30 S B.2d 824, 71 GaApp. 353 
—Zachry v. State, 30 S.B 2d 784, 71 
GaApp. 323—Callahan v. State, 30 
SB 2d 782, 71 GaApp. 302—Cox v. 
State, 30 S.E.2d 645, 71 GaApp. 
21'2—Fountain v State, 30 SB 2d 
369, 71 GaApp 191—Williams v. 
State, 30 S E 2d 356, 71 GaApp 155 
— Jackson V. State, 30 S B 2d 354, 71 
GaApp 138—Winder v. State, 30 S. 
B2d 294, 71 GkiApp 100—^Boddie 

V State. 27 SB 2d 424, 70 GaApp 
52—Williams v. State, 27 S B.2d 
108, 70 GaApp 13—^Armor v. Slate, 
27 S B 2d 107, 70 GaApp 13—Brit¬ 
ton V. State. 27 SE.2d 100, 69 Ga 
App. ‘868—^Reeder v. State, 26 S.B 
2d 481, *69 GaApp 706—Walker v. 
State, '25 SB 2d 587, 69 GaApp. 375 
—Goodrum v. State, 25 SB 2d 685, 
69 GaApp. 373—Jemlgan v. State, 
26 S.E 2d 530, 69 GaApp. 383— 
South V. State, 24 S.E.2d 416, 68 
GaApp 835—Jones v State, 24 S 
E.2d 325, 63 GaApp. 1836—Burkes v. 
State, 24 S E 2d 229, 68 Ga App. 805 
—Thrasher v. State, 24 S.B.2d 222, 
68 GaApp. 820—Wall v. State, 24 
SB 2d 162, 68 GaApp. 764—Riley 

V State, 24 SE2d 69, 68 GaApp. 
747—^Brown v. State, 24 S B 2d 67, 
58 GaApp 783—Hickman v State, 
33 S.E.2d '865, 68 GaApp. 748— 
Hodges V. 'State, 22 S B 2d 611, '68 
GaApp 329—Rowe v. State, 22 S. 
E2d 210, 68 GaApp. 161—Jones v. 
State, 21 S.B 2d 924, 68 ^GaApp. !31 
—^Bvans v. .State, 21 SE.2d 920, 68 
GaApp. 26—^Holloway v. State, 21 
SB.2d 909, 518 GaApp. 25—^West 
V. State, 21 S.B.2d 815, 68 GaApp. 

6—Cook V. State, 21 SB.2d 814, 68 
Ga App. 5—Wnght v. State, 20 S B 
■2d 174, 67 GaApp 297—Mack v. 
State, 16 S.E.2d 519, 65 GaApp. 
812—Flagg v. State, 16 S B 2d 616, 
65 Ga App 791—^Holmes v. State, li8 
SB.2d 114, 56 GaApp 18—-Smith v 
State. 13 SE2d 108, 64 GaApp. 334 
—Willis V. State, 13 S B 2d 107, 
64 GaApp. 309—^Lowe v. State, 13 
S B 2d 104, 64 GaApp 836—Hodges 

V State, 13 S.E 2d 90, 64 GaApp 
328—^Forrester v. State, 13 S B.2d 
26, first case, 64 Ga.App 299— 
Baley v. State, 11 S.E 2d 494, 68 
GaApp 468—Shurling v. State, 11 
SB 2d 393, 63 Ga^App. 636—Mc- 
Cowan V. State, 11 SB.2d 104, 63 
GaApp. !356—^Paschal v. State, 11 
S.B 2d 60, 65 GaApp. 297—Jones v. 
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state, 10 SB 2d 716, 63 GaAnp 
264—^Morris v State, 7 S B 2d 88. 
61 GaApp. 623—Dunsford v. State, 
1 SB 2d 112, 60 GaApp. 637—Wood 
V. State. 198 SE. 799, 58 GaApp 
412—Williamson v State, 196 SE 
97, 57 GaApp 636—^Lewis v State, 
195 S B 285, 57 GaApp. 340— 

Turk V State, 191 S.B. 283, 55 Ga 
App. 732—^Butler v State, 191 SB 
184, 55 Ga-App 67S—Arnold v 
State. 187 S E. 597, 54 Ga App. 230 
—^Ransome v State, 186 S E. 436, 
53 GaApp. 490—^Flynn v State, 183 
SB 194, 52 GaApp 382—Cutclifl 
V. State, 179 S.B. 568, 51 GaApp 
40. 

Pa—-Commonwealth v Howard, 43 
A 2d 532, 157 Pa Super 336—Com¬ 
monwealth V. Prezloso, 41 A 2d 350, 
157 Pa Super 80—Commonwealth v 
Mattera, 50 A.2d 168, 151 Pa Super 
156—Commonwealth v Zotter, 200 
A. 254, 131 Pa Super. 296—Com¬ 
monwealth V. Chinco, 177 A. 691, 
117 Pa Super. 199—Commonwealth 
V Wade, QuarSess, 60 Montg.Co 
255, affirmed 39 A 2d 460, 156 Pa. 
Super. 88—Commonwealth v. Petro, 
Quar Seas , 20 Wash Co 201. 

Va—^Motley v. Commonwealth, 14 S 
B2d 28, 177 Va 806—Abdella v 
Commonwealth, 5 S E.2d 495, 171 
Va (450. 

(5) To justify finding that accused 
was engaged in common criminal en¬ 
terprise with others.—^Forte v XJ. S. 
83 F2d 612, 65 App.DC 355, 105 A 
DR. 500. 

06) To support finding that accused 
was in actual charge of the place of 
business in which the lottery tickets 
were found—State v. Jones, 197 SE 
152, 213 N.C 640. 

(7) To authorize finding that ac¬ 
cused participated in operating lot¬ 
tery in particular county—Coppedge 
V. State, 1 SE2d 43, 59 GaApp. 355. 

Evidence held insufflolent 

(1) To warrant conviction for con¬ 
triving, drawing, or assisting in a 
lottery. 

Fla—Adams v State, 13 So 2d 610, 
153 Fla 68—Fratemgo v. State, 10 
So 2d 304, 151 Fla. 6<51. 

Ga—^Hendricks v. iState, 37 SB.2d 
169, 73 GaApp 481—Ball v. State, 
32 S B 2d 912, 72 Ga App. 45—Jones 
V State, 18 S.B 2d 91, 64 GaApp 
308—Chandler v State, 11 S.B 2d 
103, 6.3 GaApp, 304 
N.T.—People v. Weber, 281 N.TS. 
414, 245 App.Div. 827, followed in 
People V Colon. 281 N T.S. 415, 246 
AppDiv 826, People v. Conauest, 
281 NTS 416, 245 App Div 826, 
•281 N.TS. 416, 246 App Div, 827, 
People V Cruce, 281 N.T S 417, 245 
AppDiv. 827, People v. Cuerra, 281 
NT.S 417, 245 AppDiv. 827, Peo¬ 
ple V Flores, 251 NTS 418, 246 
App.Djv 827, People v. Torres, 281 
NT.S. 419, 245 AppDiv 827, Peo¬ 
ple V. Weber, 281 N.T.S 419, 245 
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guilt if not sufficient on which to base a convic¬ 
tion,^ ^ and evidence that defendant exposed lottery 
tickets for sale is insufficient of itself to warrant a 
conviction for establishing a lottery.iS Where the 
scheme or device for the hazarding of money which 
is prohibited by statute must be of the same nature 
as a lottery,^ before anyone, who had not actually 
run a lottery, can be held to have violated the law, 
it must be shown that he engaged in a scheme of 
similar nature, that is, a scheme or device for the 
distribution of prizes by lot or chance.!® 

There must be sufficient evidence connecting ac¬ 
cused with the offense charged;®® and, in a prose¬ 
cution for aiding and abetting a lottery, the acts of 
accused whidi are relied on as evidence of guilt 
must be shown to have been connected with a lot¬ 
tery.®! Evidence may be sufficient to sustain a 
conviction notwithstanding it does not show the 
exact manner or extent of accused’s relation to the 
operation of the lottery.®® The evidence required 
to connect an accused with being concerned in the 
canying on of a lottery need not be of the same 
kind or character or as comprehensive as is required 
in order to sustain a conviction of keeping a gam¬ 
bling house.®® In order to sustain a conviction it 
may not be necessary to offer the tickets in evi¬ 


§ 26 

dence,®^ to prove the particular numbers of a policy 
slip,®® to prove an express promise to pay the suc¬ 
cessful chance holder some money or other valuable 
thing,®® or to prove an actual delivery of the prize 
to a successful chance holder.®"^ It is not necessary 
for a conviction that there be evidence of the ac¬ 
tual operation of the lottery;®® nor need an actual 
drawing be shown.®® In a prosecution for unlawful 
possession of lottery tickets, the amount received by 
accused on sale thereof is immaterial and need not 
be established by the evidence.®® Under a statute 
providing that the possession of lottery tickets shall 
be prima fade evidence of the violation of the lot¬ 
tery statutes, it is not necessary to show that ac¬ 
cused had the tickets in his actual custody and on 
his person at the time charged.®! Proof of the 
name by which the lottery was called is not neces¬ 
sary in order to make out a case for conviction.®® 

A buyer of a lottery ticket is not an accomplice 
of one charged with selling them so as to be within 
a statutory rule that a conviction cannot be had on 
the uncorroborated testimony of an accomplice,®® 
although the buying of lottery tickets may be also 
an offense.®^ 

Circumstantial evidence, A conviction may be 
had on drcumstantial evidence,®® provided such evi- 


As>pl>iv. 827, and People v. Weber, 
281 NT.S 420, ’245 AppDiv. 827. 
Ohio.—State v. Jerels, 17 Ohio Supp. 
216. 

Pa.—Commonwealth v. Marino, 16 A. 
2d 814, 142 PeuSuper. 827—Common¬ 
wealth V. Jordan, Quar.<Sess., 67 
DauphjCo. 116. 

R I.—State V. Big Chief Corporation, 
13 A.2d 286, 64 RI. 448. 

(2) To sustain conviction for sell¬ 
ing or knowingly possessing lottery 
tickets or number slips. 

D C —^Fletcher v. U. S, Mun.App., 49 
A 2d 88. 

Pa.—Commonwealth v Saeli, 22 A.2d 
597, 146 Pa Super. 555. 

(3) To warrant conviction for un¬ 
lawfully possessing devices for con¬ 
ducting a lottery.—O’Steen v. State, 
Fla., 27 So.2d 729. 

(4) To establish that agent selling 
a ’’bank night" plan had knowledge 
of, or participated in, theater’s devi¬ 
ation from plan—State v Stem, 275 
N,W. 6*26, 201 Minn 139. 

17. N.C—State v. Heglar, 84 SE2d 
7>6, 225 N.C. 220. 

W.Va.—State v. Hudson, 87 SE2d 
558. 

18. Tex.—Howard v. State, 91 S.W. 
7'85, 49 TexCr. 827. 

Proof and variance see supra 5 25. 
DUFereuee in gxade of ojfense 

Proof of selling, giving, furnishing, 
or transferring of "lottery tickets, 
which under the statutes is a misde¬ 


meanor, is insufQcient alone to sus¬ 
tain a conviction for the felony of 
contriving, proposing, or drawing a 
lottery—State v. Chin Kee Woy, 265 
P. 460, 147 Wash. 194. 

19. Ga.—^Meyer v. State, 37 S.E 96, 
112 Ga 20, 81 Am.R. 17, 51 Li.R.A 
49'6. 

20. Ala.—^Reynolds v. State, 189 So. 
793, 28 AlaApp. 556. 

Business partners 

I Evidence that defendant’s business 
partner conducted alleged lotteries is 
insufficient to austlfy defendant’s 
conviction in absence of evidence 
that defendant knowingly participat¬ 
ed in lottery transactions, or had 
knowledge thereof.—Tostre v. State, 
195 So 161, 142 Fla 366. 

21. Ind—McDaniels v. States 118 N. 
E 1004, liS5 Ind. 245. 

38 C.J p 316 note 46. 

22. Pa.—Commonwealth v Wade, 39 
A 2d 460, 156 Pa Super. 88. 

23. Pa.—Commonwealth v. Mattera, 
30 A.2d 168, 151 Pa Super. 135— 
Commonwealth v. Zotter, 200 A. 
264, 131 Pa Super 296. 

24h Puerto Rico—^People v. Cerece- 
do, 21 Puerto Rico 52. 

25. Del.—State v. Walls, 56 A. Ill, 
20 Del 408. 

26. NJ.—Clark v. State, 4 A. 327, 47 
N.JDaw 656. 

38 C.J. p 316 note 42. 
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27- Mass.—Commonwealth v. Brock¬ 
way, 23 N.E 101, 150 Mass. 3*32. 
Success of paztiolpaiLt not Indispensu 
able 

While the success of a person to 
whom accused sold a lottery ticket is 
evidence that the lottery was actually 
conducted and that there was a trans¬ 
action in violation of the law, the 
guilt of one violating the statute does 
not depend on such success.—^Prater- 
rigo V. State, 10 So.2d 304, 161 Fla- 
554. 

28. Pa—Commonwealth v. Banks, 98 
Pa Super 432 

I 29. Ga.—^Bivins v State, 33 S E 2d 
1 745, 72 Ga.App. 306—Stodghill v. 

State, 32 S E 2d 863, 72 Ga.App. 47 
—Stovall V State. 21 S B.2d 914, 68 
GaApp. 27. 

3a Fla—Williams v. State, 184 iSo. 
Ill, 134 Fla. 588. 

31. N.C—State v. Jones, 197 S.B. 
152, 213 NC 640. 

32. Tex —McFarland v State, 146 S. 
W.2d 188, 140 Tex.Cr. 533. 

33. Ky.—^Boyd v. Commonwealth, 
132 SW. 423, 141 Ky. 247. 

3i8 C.J p 316 note 48 

34. Ky—Boyd v. Commonwealth, 
132 SW 423, 141 Ky. 247. 

35. Ga—Duncan v. State, 32 S.E.2d 
435, 71 Ga.App. 841—^Moreland v. 
State, 10 S.E.2d 718, 63 Ga.App. 
251—Williamson v. State, 196 S.£L 
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dence is consistent with the h^othesis of guilt^® 
and excludes every reasonable hypothesis save that 
of guilt.37 Circumstantial evidence, in order to 
warrant a conviction, must be of such character as 
would reasonably and naturally justify an infer¬ 
ence of guilt, and of such quantity and quality as 
to overcome the presumption of innocence and show 
accused’s guilt beyond a reasonable doubt.^^ 

§ 27. -Trial 

The rules governing Instructlonsy questions of law 
and fact, and other matters pertaining to the trial of 
a lottery prosecution ordinarily are the same as those 
governing the trial of criminal prosecutions generally. 

The rules applicable to the trial of criminal of¬ 
fenses generally apply to the trial of prosecutions 
for violation of the lottery laws.®* The weight and 


credibility of the testimony are for the jury,«> and 
the must go to the jury where there is sufficient 
evidence to support a finding of guilty but a di¬ 
rected verdict in favor of defendant is proper where 
an «»cg«»ntia1 element or the corpus delicti of the of¬ 
fense has not been clearly established.*® 

General rules prevail as to instructions.*® Ac¬ 
cused is entitled to have the jury instructed on his 
theory of the case in conformity with the evidence 
produced in his defense.** In a prosecution for 
keeping a polimr game, where the court defined a 
policy game, it was held not necessary for the trial 
court to define a lottery to the jury in his charge.*® 

§ 28. -Punishment 

Violation of the lottery laws may be a felony or a 


97, *57 GlaApp. 636—Berry v- State, 
179 S.K 403, 51 Ga.App. <34. 

Pa.—Commonwealth v. Petro, Quar. 

Sess., 20 Wash.Co. 201. 

88 C.J. P 316 note 99. 

36. Ga.—^Rowe v. State, 22 S.D 2d 
210, 68 Ga.Ap!p. 161. 

37. Ga—^Rowe v. State, 22 S.E.2d 

■ 210, 68 GaAp®. 161—^Lemon v. 

State, 19 S.E2d 52, 66 GaApp. >653 
—Bailey v. State, 4 SE.2d 409, 60 
GaApp 556—Winder v. State. 189 
S.B. 688, 53 GaApp 194—Thweatt 
V State, 172 S.E 810, 48 GaApp. 
389. 

38L Pa—Commonwealth v. Saell, 22 
A.2d 697, 146 PaSuper. 656. 

39. Improper condnot 

It is improper for the prosecution 
to attempt to lead the jury to accept 
the fact that a device was a lottery 
by repeated reference to it as a slot 
machine in question or by statement. 
—Hightower v. State, 61 S.W.2d 818, 
124 TeaCr. 241. 

4a Md —^Purviance v. State, 44 A.2d 
474. 

Mass.—Commonwealth v. HejCmer, 24 
KB 2d 508. 304 Mass •521. 

TTse of common sense 
Jurors have a right to use their 
common sense, acquired in ordinary 
affairs of everyday life, to determine 
that a man having in his possession 
great quantities of material and par¬ 
aphernalia used for carrying on a 
number lottery, and useful for no 
other purpose, is concerned in its car¬ 
rying on, whatever may be his exact 
relationship to it—Commonwealth v 
Wade, 39 A.2d 460, 156 PaSuper. 8I8. 

41. Mich.—^People v. Wassmus, 182 
HW. 66. 214 Mich 42. 

38 iGJ. P 316 note 38. 

Questions held for Jury 

(1) Guilt of accused generally. 
Ala—^Brooks v. City of Birmingham, 
20 SoM 115, 31 AlaApp. 579, cer¬ 
tiorari denied 20 So.2d 118, 246 
Ala. 232. 


D.C—Henney v- XT. S., 157 F 2d 442. 
Pla—^Victor V. State, 193 So. 762, 141 
Fla 508. 

Ga^ones v State, IS S.B2d 187, 64 
GaApp. 366. 

N.C—State v. King, SO iS.B.2d 280, 
224 NC. 829—State v. Powell, 13 
S.B.2d 232, 219 N.C. 220—State v. 
Fowler. 172 S.B. 191. 203 NC. >608. 
Pa—Commonwealth v Gabriel, 196 
A. 866, 130 PaSuper. 191—Com¬ 
monwealth V. Lansetti, 178 A. 425, 
113 PaSuper 370. 

(2) Whether accused was guilty of 
aiding end abetting others In oper¬ 
ating a lottery.—Guthrie v. State, 13 
S B 2d 93, 64 GaApp. 338. 

(3) Character of scheme as a lot¬ 
tery generally. 

Colo—Bills V. People, 167 P.2d 139, 
113 Colo 326. 

Tex.—Steele v State, 182 S.W.2d 496, 
147 Tex.O. 481. 

(4) Whether consideration was 
present so as to constitute the 
scheme a lottery. 

Mass—Commonwealth v Heffner, 24 
NB2d 608, 804 Mass. 521—Com¬ 
monwealth V. Wall, d N.B2d 28, 
295 Mass. 70. 

Wash—State v. Danz, '260 P. 87, 140 
Wash. 546, 48 A'LR. 1109. 

(5) Character of game cusi one of 
chance or skill. 

Cal—^People v. Settles, 7I8 P.2d 274, 
29 Cal App 2d Supp. 781. 

Mass.—Commonwealth v. Lake, 57 N. 
B2d 923, !317 Mass. 264—Common¬ 
wealth V. Pllssner, 4 NB.2d 241, 
295 Mass. 467. 

(6) Whether accused sold shares 
in lottery drawing to state’s witness¬ 
es.—^La Barbara v. State, 8 So.2d 662, 
150 Fla. 675, followed m Domingo v. 
State, 9 So.2d 195, 150 Fla. 806. 

(7) Other questions.—People v. 
Hines. 29 N.B.2d 488. 284 N.Y 98. 

Svldenoe held liuinffloleii.t for Jury 
N.C.—State v. iShermer, <6 S.B.2d 5'29, 
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216 N.C. 719—State v. Fowler. 172 
SB 191, 205 NO. 608. 

45. Ala—^Davis v. State, 2 So 2d 
828, 30 AlaApp. 149. 

Mass—Commonwealth v. Portnoy, 61 
NB2d 116, 318 Mass. 274. 

43. Wash.—State v. Wong Took, 2i65 
P. 459, 147 Wash. 190. 

Instructions in criminal prosecutions 
generally see Criminal Law §$ 
1189-1347. 

ZBstraotlOBS held proper or errone¬ 
ously refused 

(1) Generally. 

Tex—^Berry v. State, 294 S.W. 216, 
106 TexCr. 667. 

Wash —State v. Louie. 247 P. 728, 139 
Wash. 430. 

WVa—State v. Hudson, 37 S.B 2d 
558. 

38 C.J. p 817 note 69. 

(2) Liability as principal.—Mills 
V. State, 30 SB'2d 824, 71 GaApp 
35'3—Turk v. State, 191 S.B 283, 55 
GaApp 7>32—Guthas V. State, 1'87 S 
B 847, 54 GaApp. 217. 

(3) Ownership of house and house¬ 
hold effects therein —Winder v 
State, 80 SB.2d 294, 71 GaApp. 100 

(4) Character of plan or device as 

constituting a lottery.—Common¬ 

wealth V. Payne, 29 NB2d 709, 307 
Mass 56—Commonwealth v. Plissner. 
4 NB.2d 241, 295 Mass 457. 
mstroctlons held erroneous or prop¬ 
erly refused, 

Colo—Bills V. People, 1*67 P.2d 139, 
118 Colo. 32>6. 

Fla—Scaglione v. (State, 9 So 2d 97, 
151 Fla 7. 

Kan.—Slate v. McCarthy, 257 P. 925, 
124 Kan. 20. 

Mass —Commonwealth v. Lake, 57 N 
B.'2d 923, 317 Mass. 264—iCummon- 
wealth V. Heffner, 24 N.B.2d 50i8, 
304 Mass. 621. 

44. Wash—State v. Lome, 247 P. 
728, 139 Wash. 430. 

46, Tex.—Cagle v. State, 180 S W 2d 
928, 147 Tex.Cr. 854. 
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misdemeanor depending on the particular statute vio¬ 
lated; and the punishment imposed, within the limits 
prescribed, may vary with the circumstances of the ease. 

The punishment for the violation of lottery stat¬ 
utes depends on the language of the statutes and 
may not be in excess of what is prescribed there¬ 
in.^® In determining the punishment to be imposed, 
the court may take into consideration the conduct 
of defendant in frankly presenting all details in or¬ 
der to make a test case of the transaction.^^ Jn 

some jurisdictions certain offenses connected with 
lotteries are punishable as felonies,while others 
are misdemeanors.^^ Under some statutes, the op¬ 
eration of a lottery is a misdemeanor.®® Under 
others, those who contrive, propose, set up, and 
conduct the lottery are guilty of a felony,®^ where¬ 
as those participating in the accessory incidents of 
a lottery,®2 such as letting premises, or knowingly 
permitting them to be used, for lottery purposes,®® 
keeping a lottery office,®^ advertising a lottery,®® 
or selling lottery tickets,®® are guilty of a misde¬ 
meanor; and, in this connection, the question of 
where the line is to be drawn between acts which 
are only incidental to the operation of a lottery, 
and those which are deliberate co-operation with 
the persons conducting and managing a lottery en¬ 
terprise, for the specific purpose of furthering the 
aims and objects of that enterprise, is to be deter- 

46 . NC—state v. Hobinson, 30 S.E 
2d 820, 224 N.O. 412. 

failure to Ittpose full ■tatu.tory sol- 
tence 

Sentence was held not excessive 
where the full statutory penalty was 
not imposed.—People v. Kandolph, 66 
K.YS2d 501p alhrmed 70 NE.2d <542, 

296 N.T. 726. 

47 . Pa—Commonwealth v, Lund, 16 
A.2d 839, 142 Pa Super. 208. 

4a Mo—State v. Kaub, 15 MoApp 
43-3, affirmed 2 S W. 276. 90 Mo. 196 
38 C.J. p 318 note 7i5. 

49. Mo.—State v Kaub, supra. 

38 C J. P 818 note 76. 

Sa Ga—Goodrum v. State, 25 SE 
2d 585, 69 GaApp. 378—^Riley v. 

State. 24 S.B.2d 69. 68 GaApp. 747 
—^Hodgres V. State, 22 S.E.2d 611, 

•68 GaApp. 229. 

51. N T.—^People v. Hines, 29 N.E 2d 
483, 284 NY. 93—People v. Hines, 

6 N.Y.S.2d 2, 1618 Mlsc. 453. 

Wash.—State v. Chin Kee Woy, 266 
P. 460, 147 Wash 194—State v. 

Louie, ’347 P. 728, 139 Wash. 430. 

88 O.J. p 818 note 75 [a]. 

62. N.Y.—^People v. Hines, 29 N E 2d 
483, 284 N.Y. 93. 

sa N.Y—^People V. Hines, supra. 

Wash—State v. Lome, 247 P. 728, 

139 Wash. 430. 

54. N.Y.-'-People v. Hmes, 29 N.B.2d 
483, 284 N.Y. 93. 


mined in the light of the facts of the particular 
case.®7 

§ 29. Penalties and Forfeitures 

a. In general 

b. Actions or proceedings 

a. In General 

Under some statutory provisions, violators of the 
lottery laws may incur forfeitures or penalties. 

Under some statutes directed against lotteries, 
other forms of punishment may be imposed in ad¬ 
dition to, or in substitution for, the ordinary fine 
or imprisonment following on criminal proceed¬ 
ings, such as forfeiture of prizes,®® or the recovery 
of penalties by the public prosecuting oflicer or some 
public institution®® or any person suing therefor.®® 
Under some statutes providing for the forfeiture 
of all money or other valuable thing drawn or 
received as a lottery prize, it has been held that 
the title to the prize vests in the state immediately 
on its receipt by the winner.®^ 

Forfeiture of corporate rights. Corporate rights 
may be forfeited under general statutes.®® 

b. Actions or Proceedings 

Appropriate proceedings may be instituted to en¬ 
force a forfeiture or penalty for violation of the lottery 
laws, and, where authorized by statute, tickets, mate- 

XUsniissal of Obarcro of pool seUisg 
Where operator of “chain-letter^* 
scheme was arrested and charged 
with pool selling and property used 
in such scheme was seized, subse¬ 
quent dismissal of charge of pool 
selling did not authorize him to re¬ 
cover property so seized, since it was 
subject to forfeiture under statute 
as property offered in lottery.—Nic- 
coli V. McClelland, 65 P.2d 853, 21 
CaLApp 2d Sup'P. 759. 

Sbetiixn of oonffsoated uoney 
Pa.—^Petition of Prezioso, Quar.Sess., 
92 PittsbLegJ. 457. 

59. Me—State v Willis, 2 A. 848, 
78 Me. 70, 

38 C*J. p 318 note 81. 

60l N.J—Wolcott V Skahill, 27 A. 

912, 56 N.JLaw 221 
61. Wis.—State V. Peterson, *229 N. 

W. 48, 201 Wis. 20, 

Title of prize winner see infra 8 >31. 
Conversioa. of prize 
When the vpinner sells the prize, 
he converts it and thereby becomes 
indebted to the state fOr at least the 
sum received by him on the sale; 
the state may recover the proceeds, 
and Is not limited to the recovery of 
the property Itself.—State v Peter^ 
son, 229 N.W. 48, 201 Wis. 20. 

68. K^.—State ex rel. Back v. Box 
Kansas Theatre Co, 62 P.2d 929, 
144 Kan. 6>87, 109 AjiL.B. 698. 

38 O.J. p <318 note 85* 


55. N.Y,—People v Hines, supra. 

38 C.X p 318 note 76 Eal. 

58. NY—^People v. Hines, supra. 
Wash—State v Chin Kee Woy, 265 
P. 460. 147 Wash 194. 

88 C J. p 318 note 76 [b]. 

57. N.Y—^People v Hines, 29 N.B.2d 
483, 284 NY. 93. 

58. Wis—State V- Peterson, 229 N 
W. 48, 201 Wis. 20. 

38 C.J. p 318 note 84. 

Property subject to forfeiture 

(1) Property used m conducting 
“chain-letter store." including cash¬ 
ier’s checks and lists of “customers," 
was held subject to forfeiture under 
statute as property offered in a lot¬ 
tery—Niccoli V. McClelland, 66 P.2d 
853, 21 Cal.App 2d Supp. 759. 

(2) Beverage bottle crowns, under 
some of which were printed numbers 
making crowns redeemable in cash in 
amount of numbers, were subject to 
seizure, condemnation, forfeiture, and 
destruction.—Try-Me Bottling Co. v. 
State, 178 So. 231, 235 Ala. 207. 
FoUusa to Identify prize money 

Where currency taken from a per¬ 
son at time of axrest was shown not 
to be money drawn and won as a 
prize or as a share of a prize in a 
lottery, it was not subject to forfei¬ 
ture.—State ex rel, Roque v. Criminal 
Court of Record of Hillsborough 
County, 7 So.2d 181, 150 Fla. 286. 
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rials, and money Involved In the operation of a lottery 
may be seized. 

In some jurisdictions debt may be brought for the 
recovery of the penalty or moneys paid,®* and it 
has been held that the action may be aided by an 
attachment,®® but not by an order for arrest of de¬ 
fendant.®® In other jurisdictions an indictment is 
the proper remedy.®® Under some statutes, proceed¬ 
ings for the forfeiture of property under ihe lottery 
laws are proceedings in rem or quasi in rem.®^ As 
in other cases where the court is authorized to con¬ 
fiscate property, the property to be confiscated must 
be before the court in such manner that it can be 
said to be within its jurisdiction.®® Statutes pro¬ 
viding for the forfeiture of money hazarded in a 
lottery have been held to contemplate that there 
should be an adjudication of forfeiture in a court 
of competent jurisdiction ®® 

Seizure of tickets^ materialSj or money. In some 
states special statutes authorize the seizure under 
search warrants of lottery tickets and materials 
used in carrying on lotteries,^® and such statutes 
have been held to be constitutional.^^ Books kept 
ill relation to the proceeding are materials for a 
lottery within the meaning of such a statute.^® 
However, lottery tickets or coupons have been held 
not subject to seizure under a statute providing for 
the forfeiture of property offered as a stake or de¬ 
posited in connection with a lottery.^® 

The search warrant must be in conformity with 
the statute under which it is issued and with con¬ 


stitutional limitations.^® The oath to a complaint 
for a warrant to search for and seize lottery tickets 
has been held insufficient where it is made on rea¬ 
sonable cause to suspect, instead of on belief in, the 
facts.*^® 

Lottery property seized under a search warrant is 
in the custody of the court,^® and the officer in 
charge may refuse to return lottery tickets so 
seized on the ground that they should be retained to 
prevent the commission of the offense of selling 
them;77 but tickets seized on a warrant illegally 
issued are not liable to be destroyed, since lottery 
tickets are not mala in se and courts have no power 
to regulate their disposition beyond that which is 
conferred by statute.^® As between the purdiasers 
of chances in the lottery and the party collecting 
mon^ on behalf of the promoters of the lottery, 
money paid by the purchasers, but seized by the 
governmental authorities before there has been any 
determination or awarding of prizes, belongs to the 
purchasers of the tickets;^® and the fact that the 
collector, after the seizure, remits his own money to 
his superiors or pays the prizes to the winning 
ticket holders would not transfer property in the 
money to him and authorize him to use the machin¬ 
ery of the law to recover it.®® 

Quo wa/rranto. Proceedings in quo warranto may 
be maintained under general statutory provisions 
to forfeit the charter of a corporation engaged ir 
the lottery business contrary to statute.®^ 


63. Md.—^Broadbent v. State, 7 Md. 
416. 

38 aJ. p 318 note 87. 

64. N’T—WolcotL V Skahill, 27 A. 
912. 66 NJLaw 221. 

38 aJ. p 318 note 88. 

66. NT—Staub V Myers. 44 N.T.S. 

954, 16 App.Div 476. 

38 C.J. p 818 note 89. 

66. Me—State v. Willis, 2 A. '848. 76 
Me. 70 

67. Cal—Niccoli V. McClelland. 65 
P.2d 353. 21 OalApp.2d Supp. 7i59. 

66ii Minn.—State v Powell, 212 N. 

W. 169, 170 Minn 239. 

38 C J. p 819 note 6. 

Substituted servloe of process 
Where the proceedings are consid¬ 
ered in rem or Quasi in rem. the 
court may acquire jurisdiction of the 
property by substituted service of 
process without actual notice to the 
owner.—Niccoli v McClelland, Cal. 
Super, 65 P.2d 858, 21 Cal.App2d 
Supp. 769. 

69, Fla—State ez rel Padgett v. 
Civil Court of Record in and for 
Dade County, 161 So. 498. 118 Fla. 
886—State ex rel Padgett v. Cir¬ 


cuit Court of Eleventh Judicial Cir¬ 
cuit In and for Dade County, 148 
So. 622. 110 Fla 46. 

7a Mass —Commonwealth v. ZiOt- 
tery Tickets, 5 Cush. i869 
OoBueotloa of money with lottery 
Money taken from engine house 
of fire company, which through its 
oflicers conducted an illegal lottery, 
the money being held by fire compa^ 
ny as a stakeholder awaiting draw¬ 
ing of winning numbers and distribu¬ 
tion of prizes, was an integral part 
of the illegal lottery and liable to 
seizure as against contention that 
money had lost all connection with 
the lottery.—Fairmount Fngine Co. 
V. Montgomery County, 6 A 2d 419, 
136 Fa.Super. 867. 

71. CaL—Collins v. Dean. 9 P. 178. 

«8 Cal. 284 
38 C J. p 818 note 94 

78. Mass—Commonwealth v. Dana, 
2 Meto. 829. 

78. Iowa—State v. Certain Dottery 
Tickets or Coupons. 241 NW. 421, 
214 Iowa 158 

74. Mass—Commonwealth v. Dana, 
2 Meta 829. 
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Desozlptioa of arfeloles; place of cob 
cealmeut 

(1) The warrant should state with 
certainty the articles to be seized 
and the place in which they are con¬ 
cealed —Commonwealth v. Dana, su¬ 
pra—88 C.J p 318 note 99. 

(2) However, when the complaint 
and warrant are in the same paper, 
and the complaint contains a de¬ 
scription of the articles and desig¬ 
nates the place of concealment, the 
warrant need not repeat those mat¬ 
ters. but may merely contain a refer¬ 
ence to the complaint —Common¬ 
wealth V Dana, supra. 

75. Mass —Commonwealth v. Lot¬ 
tery Tickets, 6 Cush 369. 

7a Cal.—Collins v. Lean. 9 P, 173, 
68 Cal 264 

77. Cal.—Collins v Lean, supra 

78. Mass —Commonwealth v. Lot¬ 
tery Tickets, 6 Cush 869 

79. Pa—Curcio v. \V<Mmor, 161 A. 
627, 106 Pa.Super 63. 

aa Pa.—Curcio v Weimer, supra 
81. Neb—State v. Nebraska Home 
Co., 92 NW 763. 66 Neb 319. 103 
AmS.R 706, 60 LR.A. 448. 

88 C.J. p 618 note 82. 
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m. SlGhETS ASH LIABILITIES OF PASTIES TO LOTTEBIBS AEB OOLLATBRAL 

TBAESAOTIOirS 


§ 30. In Absence of Statutory Prohibition 

If a lottery is not prohibited by statute, transactions 
and contracts connected therewith may be valid. 

In the absence of statutory provisions prohibiting’ 
lotteries, or in the presence of enactments expressly 
recognizing the lottery involved, lottery transactions 
and contracts connected with the operation of lot¬ 
teries are generally held valid and enforceable.®^ 
Thus successful chance holders may sue to recover 
prizes;®® an agent may recover for services ren¬ 
dered in connection with the operation of a lot¬ 
tery ;®4 and contracts or notes made for the pur¬ 
chase of lottery tickets may be enforced.®® 

§ 31. Under Statutory Prohibition 

Contracts violative of the lottery laws are ordinarily 
null and void; but the authorities are not unanimous on 
the question of whether the award of the prize to the 
winner confers good title on him. 

A contract entered into in violation of the lottery 
statutes is null and void as against public policy.®® 
In general, the courts will not aid a party to re¬ 
cover property which has been used by him in vio¬ 
lating the laws prohibiting lotteries, or which is 
designed for that purpose.®*^ It has been held that 


the winner in a lottery gains no title to the property 
at stake nor any right to possession thereof;®® but 
it has also been held that, if the prize drawn is vol¬ 
untarily paid to the successful chance holder, no 
law seems to prohibit him from receiving it,®® and 
that, where an article is won and delivered as the 
pnze in a lottery, good title thereto is bestowed on 
the recipient as against attack by strangers or ordi¬ 
nary third persons.®® A conveyance of the prize 
to the lottery winner, executed on a new considera¬ 
tion other than his rights under the lottery, will pass 
title.®! 

Actions arising out of a transaction claimed to 
constitute a lottery are governed by the usual rules 
applicable in other civil actions.®® 

§ 32. -Between Parties to Lottery Gen¬ 

erally 

The law will not aid parties to an Illegal lottery con¬ 
tract to enforce rights asserted thereunder; It leaves 
such parties as It finds them. 

In accordance with the general rule applicable 
to illegal contracts it is well settled that, where 
lottenes are prohibited by statute, the courts will 
leave the parties thereto where it finds them.®® The 


S2. IT.S.—Corporation of Washing’- 
ton V. Toung, D.C., 10 Wheat. 406, 
6 LBd. 3'52. 

38 C J p 319 note 9. 

Permissible oontraots 

If contracts alleged to be lottenes 
are not in fact forbidden under the 
express terms or policy of the lottery 
statutes, the court should not on ac¬ 
count of them refuse, in a proper 
•ease, to require their enforcement 
—Russell V equitable Loan & Se¬ 
curity Co., 58 SR 881, 129 Ga 154, 
12 AnnCas 129. j 

83. US—Clark v. Washington, D. 

C, 12 Wheat. 40. 6 LBd. 544. 

38 C J p 319 note 10 
M Ala—^Broadbent v TuskaJoosa 
Scientific Ass'n, 45 Ala 170, 

Md.—^Yates v. O’NeaJe, 3 Gill & J. 
253. 

S5. Del—Gregory v Bailey, 4 Del 
256 

38 C.J. P 319 note 12. 

SS. Ind —Sumner v Union Trust Co. 
of Indianapolis, App., 6>6 N B 2d 
*621. 

87. Cal—Niccoll v. McClelland, 65 
P2d 853, 21 Cal.Apb.2d -Supp 759. 

88. Cal—^People v. Rosen, 78 P 2d 
727, 11 Cal 2d 147, 116 A.L R. 991— 
People V Lain, 134 P.2d 284, 57 
Cal App 2d 123—Asher v Johnson, 
79 P.2d 457, 26 Cal.App 2d 403. 


89. Ky.—White r. Prentiss, 8 T.B. 
Mon. 449 

Mich —People v Watson, 42 N!.W. 
1005, 75 Mich. 582. 

90. NT.—Moskowitz v. Cohen, 286 
N.T.S. 152, 158 Misc 489. 

42 C.J. p 758 note 88 M. ^ 

Belivezy of oar in subsoziptton oon- 
test 

When a transfer of an automobile 
is completely executed by delivery 
of the car to the winner of a news¬ 
paper subscription contest, it is 
wholly immaterial that the contest 
was a lottery.—Jones v. Burks, 161 
S W. 177, 110 Ark. 108. 

91. Ga.—Garland v. Isbell, 7*6 SB. 
691, 139 Ga. 34. 

98. Suiadenoy of pl e a din g 

In an action by a theater patron to 
recover the amount of an award pav- 
able under a **bank night'* plazi, the 
action being based on the theory that 
there was a contract, or a promise to 
make a gift, it was held that the 
declaration did not show on its face 
that the transaction constituted a lot¬ 
tery so as to preclude a recovery.— 
Dorman v Publix-Saenger-Sparks 
Theatres. 184 So. 886, 135 Fla. 284, 
120 AL.R. 403. 

QnestioiLS of law or fact 
Whether or not the perpetration of 
certam acta under given conditions 
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constitutes the conducting of a lot¬ 
tery IS a question of law for the 
courts to determine; but whether or 
not the acts were perpetrated under 
the alleged conditions Is a question 
of fact.—^Dorman v. Publix-Saenger- 
Sparks Theatres, supra. 

93. Cal —Oorpas Juziz dted 
.Niccoh V. McClelland. 65 P.2d 853. 

856, 21 )Cal.App.2d Su.pp. 759. 
Hawaii.—Rego v. Bergstrom Music 

Co.. 26 Hawaii 407. 

"The participants have no stand¬ 
ing in a court of law or equity."— 
People V. Rosen, 78 P.2d 727, 728. 31 
Cal.2d 147, 116 ALR 991—People v 
Lam, 134 P2d 284, 288, 57 Cal App 2d 
123—^Asher v Johnson, 79 P.*2d 457, 
460, 36 CalApp.2d 403 
Particular relief held unavailable 

(1) Specific performance of an 
agreement to take such land as may 
be apportioned to defendant by a lot¬ 
tery scheme will not be granted — 
Lynch v. Rosenthal, 43 N.B 1103, 144 
Ind $6, 55 Am.SR 168. 31 LRA 835 
—Bmshwiler v Tyner, 62 N B 469, 21 
Ind App 347, 69 Am S R. 3>60 

(2) A deed made in consideration 
of shares m a lottery will not be set 
aside at the suit of the grantor.— 
Swain V. Bussell. 10 Ind. 438 

(3) The operator of the enterprise 
will not be enjoined at the suit of 
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law, it has been said, will not aid a party to a lot¬ 
tery contract either in its enforcement while execu¬ 
tory or in its rescission when executed.®^ Thus 
prize winners cannot enforce recovery of prizes 
venders of tickets cannot recover the purchase 
price,^® or obtain rescission of the sale of a lottery 
ticket induced by fraud agreement's by purchas¬ 
ers of tickets to pool their winnings cannot be en¬ 
forced;®® and goods which a person disposes of 
by lottery cannot be replevied by him,®® or recov¬ 
ered by an alleged prize winner from one who has 
possession and also asserts a right thereto as the 
winner.! Under a lottery in which the purchaser 
of a certain amount of goods is entitled to partici¬ 
pate in a drawing for prizes, it has been held that 
the merchant may not recover for the amount of 
goods on which the right to participate is based,® 
but that other items of a running account are un¬ 
affected, and that, where the unlawful items were 
separate from the remainder of the account, re¬ 
covery may be had for such remainder.® 


§ 33. -Right of Ticket Holders to Recov¬ 

er Money Paid 

By statute, participants In a lottery are sometimes 
entitled to recover the amount, or under some statutes, 
double the amount, paid by them for their tickets or 
chances. 

In the absence of controlling statutory provisions, 
the right of purchasers of chances in an unlawful 
lottery to maintain an action to recover the price 
paid by them for tickets or chances has been both 
asserted^ and denied;® and it has also been held 
that an investor in a lottery scheme not known to 
him to be a lottery has a right of recoveiy.® 

By statute in some jurisdictions, pa3rments made 
for chances in lotteries may be recovered*^ although 
statutes permitting recovery of money lost in gam¬ 
ing have been held not to apply to money lost in 
a lottery.® Under some penal statutes, purchasers 
may recover double the amount paid for the tick¬ 
ets,® and, according to some decisions on the ques- 


an alleg’ed winner from conducting' a 
second drawing.—Standndge v. WilU- 
ford-Buma-Bice Qo., 96 SS 49i8, 148 
Ga 2S3. 

(4) No action can be maintained to 
recover tlie price of land sought to be 
disposed of by means of a lottery.— 
State ex rel. Fulton v. Archer, 30 
Ohio NP.,NS., 61. 

(5) In accordance with the rule 
that a Judgment based on an Illegal 
cause of action will not be enjoined 
where the party seeking relief is in 
pari delicto, the enforcement of a 
default judgment taken on a cause of 
action arising out of a lottery trans¬ 
action will not be enjoined.—^Pacific 
Debenture Co. v. Caldwell, 81 P. 314, 
14^1 Cal. 106. 

94. Ohio—^Troy Amusement Co. v. 
Attenweiler, 28 NR2d 207, 64 Ohio 
App. 105, affirmed 30 N.EI.2d 798, 
137 Ohio St. 460 

96. Ga.—Garland v. Isbell, 76 S.IL 
•591, 139 Ga 34. 

38 C J. p '319 note 15. 

96. Utah.—^Mexican International 
Banking Co. v. Lichtenstein, 87 P. 
>574, 10 Utah 338. 

38 O.J. p 320 note 17. 

97. Mo—^Kitchen v. Greenabaum, <61 
Mo. 110. 

98. N.Y.—Moskowitz v. Cohen, 286 
N.TS 152, 158 Misc. 489. 

Utah—Blair v. Lowham, 276 P. 29'2, 
73 Utah 599. 

38 C J p 320 note 19. 

Statutory prohlbitiou against trans¬ 
fer of shares 

An agreement between parties to 
pool the tickets to be issued to them 
in a lottery violates a statute pro¬ 
hibiting the sale or transfer of 
shares or interests In lottery tickets. 


—^Blair V. Lowham, 276 P. 292, 78 
Utah 1599 . 

99. Ark.—Carey v. Watkins, 133 S 
W. 1016, 97 Ark 163. 

Mich.—La France v. Cullen. 163 N 
W. 101. 126 Mich. 726. 

1. Conn.—^Punk v Gallivan, 49 Conn 
124. 44 Am.R. 210. 

38 C J. p 320 note 23. 

Beoovery from agent of winner 
Alleged illegality of lottery (plan 
under which pnze was raffled off was 
held not available as defense to par¬ 
ties to whom prize had heen deliv¬ 
ered. In action against them for pos¬ 
session of such prize by buyer of 
winning ticket who, being unable'per¬ 
sonally to attend the raffle, had ap¬ 
pointed such parties as his agents to 
represent him—^Leake v. Isaacs, 90 
SW.2d 1001. 262 Ky 640. 

Ticket beaoelBg two names 
Where names of plaintiff and de¬ 
fendant were allegedly put on lot¬ 
tery ticket, if pnze was presented to 
plaintiff and defendant with intent 
of giving It to both and was so re¬ 
ceived by defendant, such transfer 
could in law vest plaintiff with title 
in property, although physical deliv¬ 
ery was confined to defendant; and 
title so derived would be free from 
fatal taint of original lottery—^Mos- 
kowitz V. Cohen, 28i6 N.TS. 152, 158 
Misc. 489. 

2. N.J.—^Market Plumbing & Heat¬ 
ing Supply Co V Spangenberger, 
169 A. 660, 112 NJ.Law 46, af¬ 
firmed 176 A. 342, 114 NJLaw 271. 

3. NJ.—^Market Plumbing & Heat¬ 
ing Supply Co. V Spangenberger, 
supra. 

4. Neb.—Becker v. Wilcox, 116 N.W. 
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160, 81 Neb. 476, 129 Am.S*Il. *690, 
16 LRA,N.S.. 671. 

38 C J p 320 note 30. 

5. Ga—^Thompson v Ledbetter, 39 
SB.2d 720, 74 Ga App. 427. 

38 C J. p 320 note 31. 
a, Okl.—Fidelity Funding Co. v. 
Vaughn, 90 P 34, 18 Okl. 13, 10 
L.RA.,N.S, 1123 

7. Me—^Dlon v. St. John Baptiste 
Soc., 19 A. 825, 82 Me. 319. 

88 C J. p 820 note 34. 

Defense pro tanto 
Fact that a purchaser of certifi¬ 
cates shared in the distribution of 
assets of a company by its receivers 
constitutes a defense pro tanto — 
Harrington v. Halliday, 4 Ohio N.P,. 
NS, 281. 

8. Ga—Thompson v. (Ledbetter, 39 
SB 2d 720, 74 GaApp. 427. 

38 C J. p 3'20 note 37. 

9. N.T.—Wilkinson v. Gill, 74 NT 
63, 30 Am.R. 264. 

88 C J. p 320 note 36. 

Discretion, of court as to amount of 
recovery 

It is not discretionary with the 
court^ in such an action whether or 
not to award a recovery for double 
the sum paid, although the statute 
provides that plaintiff “may" sue for 
and recover such amount.—Grover v. 
Moms, 73 N.T. 478. 

Joinder of causea 
In an action under the statute to 
recover double the amount paid, 
claims for money paid on separate 
purchases of iackels may be united 
in a single action.—Grover v. Moms,, 
supra. 

Pleading 

(1) In an action brought under the 
statute, the date and amount of each 
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tion, with double costs,^® whether the purchase was 
of a single ticket or of several separate tickets.^^ 
Where sales of lottery tickets are made through an 
agent who receives the purchase money and accounts 
to his principal therefor, an action under the stat¬ 
ute for double the amount paid may be maintained 
against the principal and in such case it is un¬ 
necessary for plaintiff to show that the identical 
money paid by him was remitted to, and received 
by, the principally 

§ 34. -Between Parties to Collateral 

Transactions 

Collateral transactions connected with an lilegal lot¬ 
tery, such as leases, mortgages, employment contracts, 
or agreements for the purchase of intended prizes, gen¬ 
erally are Invalid. 

As a rule, where lotteries are prohibited by the 
general or criminal law of a state, contracts and 
transactions connected with the operation thereof 
are illegal as against public policy, invalid, and un¬ 
enforceable and, under the terms of some stat¬ 
utes, all contracts, conveyances, and grants of land 
or chattels made in aid of lotteries are void.i5 Thus 
it has been held that employees cannot recover re¬ 
muneration for services rendered in connection with 
the operation of lotteries ,1® that agents or part¬ 
ners cannot be compelled to account that money 


advanced to forward the sale of tickets by an agent 
cannot be recovered;^® and that advertisers in a 
newspaper who participate in a lottery cannot be 
made to pay for such advertising.^® 

Also, it has been held that a lease of premises 
rented expressly for lottery purposes is void, or at 
least unlawful;®® that a mortgage for which part 
of the consideration is an agreement to purchase 
an interest in a lottery cannot be enforced;®^ and 
that an offer to pay a reward to a prize ticket holder 
who can prove that the prize has not been prompt¬ 
ly paid cannot be enforced.®® However, subscribers 
to the capital stock of a corporation have been held 
estopped as against creditors from setting up the 
invalidity of their subscription on the ground thkt 
the corporation was organized for the purpose of 
conducting a lottery, where the illegality did not 
appear on the face of the contract of subscription 
or the prospectus therein referred to.®® 

In determining whether a plan is a lottery so as 
to render invalid a contract dealing with the opera¬ 
tion thereof, the plan must be judged by its pur¬ 
pose and intended effect as declared by its terms.®^ 
Contracts for the purchase of goods or land for 
the purpose of use as prizes or in the operation of 
an unlawful lottery are illegal and void.®5 Such a 
contract can be neither enforced®® nor rescinded;®'^ 


purchase must be speciflcally alleged. 
—^Roediger v. Simmons, 14 Abb.Pr., 
N.S, NT., 2-36. 

(2) Allegations that the lottery 
was Illegal for many years prior to 
the time that the purchase was made, 
and that it is still illegal, are rele¬ 
vant, and plaintiff is not confined to 
an averment that the lottery was il¬ 
legal at the time of the purchase.— 
Roediger y. Simmons, supra—3S CJ. 
p 320 note 44. 

Eviaenoe 

(1) In actions to recover double 
the purchase price of tickets, the 
tickets need not be produced, or their 
loss accounted for, since the action 
IS not founded on any contract evi¬ 
denced by the tickets or on rights ac¬ 
quired thereunder.—Wilkinson v. Gill, 
74 N T. 63, 30 Am R. 264—Grover v. 
Morris, 73 N.T. 4^3. 

(2) An agent's account *of his 
transactions with plaintiff kept by 
the agent and testified by him to be 
correct is properly received in evi¬ 
dence for the purpose of showing the 
dates and amounts of the transac¬ 
tions.—Grover v Morris, supra. 

(3) It IS sufficient to show the ag¬ 
gregate amount paid during a speci¬ 
fied period with reasonable certainty. 
—^Almy V. McKinney. 5 N.T.St. 267. 

10, N.T.—Grover v. Morris, 73 N.T. 

473. 

64 0.J.S.-56 


3.1, N.T.—Grover v. Morris, supra. | 
38 O J. p 321 note 5<6. j 

Ifl, NT.—Grover v. Morris, supra, 
of UiOiLegr by agent | 

The right of plaintiff to recover is 
not affected by the fact that the 
agent individually loaned him the 
money to make the purchase, he hav¬ 
ing repaid the loan —Grover v. Mor¬ 
ns, supra. 

13. NT.—Grover v. Morris, supra. 

14. Hawaii.—Rego v. Bergstrom 
Music Co., 26 Hawaii 407. 

38 C.J. p <321 note 65. 

15. U S.—^Ridgeway v. Underwood, 

NX, 20 FCas.No.11.815, 4 Wash. 
C.C. 129. e 

88 C.X p 322 note 6t5. 

16. La.—Uavis V. Caldwell, 2 Rob 
•371. 

38 C.X p 321 note 66. 

17. Utah.—^Mexican International 
Banking Co. v. Lichtenstein, 37 P. 
574, 10 Utah 338 

38 CX p 321 note 67. 

18. N.T.—^Rolfe V. Delmar, 30 NT. 
Super. 80. 

19. D.C.—Corporate Organization & 
Audit Co. V. Hodges, ^ App.D.C. 
m, LR.A.1918H 491. 

80l N.X—Streeper v. Auditorium 
Kennel Club, 180 A. 212, 13 N.J. 
Misc. 584. 

38 C.X p 321 note 72. 
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21. Ohio —^Heintz v. Sawyer, 27 Ohio 
CirjCt 10. 

22. Minn—^Dieckhoff v. Fox, 57 N. 
W. 930, 56 Minn. 438. 

23. Va—Cardwell v. Kelly. 28 SE. 
953, 95 Va 570. 40 LRA. 240. 

24. Wis—Stern v. Miner, '300 NW. 
738, 239 Wis. 41. 

Xdoensjing of *%aiik night*’ plan 

(1) Recovery of license fees under 
a contract providing for the licens¬ 
ing of a "bank night" plan has been 
denied on the ground that the plan 
constituted a lottery.—Stem v. Miner, 
supra 

v2) There is other authority, how¬ 
ever, permitting a recovery for such 
license fees on the ground that the 
plan as outlined was not intrinsical¬ 
ly Illegal—^Heffner v. Myshrall, 68 
NE3d 1011. 315 Mass. 687. 

(3) "Bank night" aa constituting 
lottery generally see supra § 10 a. 

25. Ark.—^Burks v. Hams, 120 S.W 
979, 91 Ark. 205, 184 Am.S R 67, 23 
L.RA.N.S, 626. 18 Ann Cas. 566. 

33 C X p 321 note 78. 

26b Ohio—Hooker v. De Palos, 28 
Ohio St. 251. 

38 C.X p 322 note 79. 

27. Pa—Allebach v. Hunsicker, 19 
A. 189, 132 Pa. 349. 

38 ax p 822 note 80. 
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neither party can be bound by such a contract,28 
nor can performance by either party give a right 
of action to the other.29 However, the bare knowl¬ 
edge of the vendor that the buyer intends to use the 
broods for lottery purposes is not a defense to an 
action for the price.38 

§ 35. - Obligations and Securities in Lot¬ 

tery Transactions 

Obligations and securities given In connection with 
a lottery transaction ordinarily are unenforceable, ex¬ 
cept In the case of negotiable instruments In the hands 
of a holder in due course. 

As in the case of securities given in other illegal 
transactions, obligations and securities given in 
contracts or transactions connected with lotteries 
are unenforceable as between the parties.2l Ne¬ 
gotiable instruments given in lottery transactions 
generally are valid in the hands of bona fide pur¬ 
chasers for value before maturity,82 unless by stat¬ 
ute such ^instruments are expressly declared to be 

void.22 

§ 36. -Exceptions to Rules 

Contracts relating to lotteries are sometimes enforce¬ 
able, asy for example, where the parties are not in pan 
delicto or where a case can be established without rely¬ 
ing on the Illegal transaction. 

Lottery contracts and contracts collateral to lot¬ 
teries may be enforced in cases where the parties 
are not in pari delicto,24 where the party complain¬ 
ing can establish his case without relying on the 
illegal transaction,35 and where defendant is in¬ 
sisting on the retention of profits to which he is 
not entitled,28 although it has been held that in 


such a case the profits are recoverable if they are 
derived from a lottery which is lawful where it is 
held,37 but not otherwise.22 

§ 37. -What Law Governs 

Matters respecting the nature, validity, and Inter¬ 
pretation of lottery cont.'acts ordinarily are governed by 
the law of the place where the contract was made. 
Statutes forbidding lotteries do not operate extraterri- 
torially. 

The general rule that contracts are to be gov¬ 
erned as to their nature, validity, and interpretation 
by the law of the place where they were made, un¬ 
less the contracting parties clearly appear to have 
had some other law in view, as discussed in Con¬ 
flict of Laws § 11, applies to lottery contracts.39 
If the contract is valid by that law, it may some¬ 
times be enforced in the courts of a state where it 
could not have been lawfully madc,40 although 
courts which consider public policy against the 
transaction very strong may refuse to enforce it,4i 

Under the rule that, where a contract is to be 
performed in a place other than that in which it is 
made, the parties are presumed to adopt the law of 
the place of performance as the law of the con¬ 
tract, a lottery contract made in a state where such 
contracts are prohibited but to be performed in a 
state where they are valid has been held enforce¬ 
able in the courts of the former state.42 However, 
a contract illegal in the state where it is made and 
is to be performed will not be enforced by the courts 
thereof, although it relates to a lottery legalized by 
another state.43 

Statutes forbidding lotteries, like statutes gener¬ 
ally, have no extraterritorial operation.44 


28, Ohio.—^Hooker v. Do Palos, 28 
Ohio St 251. 

28, Ohio.—Hooker v. De Palos, su¬ 
pra. 

30. N.T.—^Hall V. RusrSles. 56 N.Y. 
424. 

31. N.C—^Brevard Mfg*. Co. v. Ben¬ 
jamin, 89 S.B. 797, 172 N.C. 53. 

38 CJ. p 322 note 88. 

Securities: 

Given in illegal transactions gen¬ 
erally see Contracts § 285 
For gambling considerations gen¬ 
erally see Gaming §§ 21-23. 
vendor’s Uen notes 
Although vendor at time of con¬ 
tract has no notice of vendee's in¬ 
tention to dispose of the land by a 
lottery, if, prior to the execution of 
vendor’s lien notes and deed, he 
learns of such scheme and partici¬ 
pates in it, he cannot recover on the 
notes, notwithstanding he is to re¬ 
ceive none of the profits therefrom.— 


Stone V Robinson, TexCivJtpp, 203 

SW. 1132. 

33. Mass —^’’hitman v Fournier, 
125 NB 303, 233 Mass 1>54. 

38 C J. p 322 note 91. 

Rights of bona fide holder of nego¬ 
tiable mstruments given in connec¬ 
tion -^Ih gambling transactions 
generally see Bills and Notes 9 502 
c 

33. Neb—Smith v. Columbus State 
Bank, 1 N.W. 893, 9 Neb 31. 

38 C.J. p 322 note 92. 

34. Ga—Roney v Crawford, 68 SB. 
701, 135 Ga 1. 

3tS C J p 322 note 97 

35. Ark,—Watkins v. Curry, 147 S 
W 43, 103 Ark 414, 40 L.RA.,N. 
S, 967. 

38 C.J. p 322 note 98. 

30. Ala —Gipson v Knard, 11 iSo 
482, 96 Ala .il9. 

37. Pa—^McNight v, Biesecker, 13 
Pa. 328. 

38 dJ. p 323 note 1. 
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38. Pa—^Bberman v. Beitzel, 1 

Watts & S. 181. 

39. Mo—^Roselle v. Farmers' Bank, 
39 SW. 274, 141 Mo. :36, 64 Am.SR. 
501 

38 C.J. p 323 note 4. 

40. Vt—Case v. Riker, 10 Vt. 482, 
33 AmD 211 

38 C J p 323 note 5 

41. Ala—^Brewer v, Woodham, 74 So. 

763, 15 AlaApp 678, certiorari de¬ 
nied 7'5 So 1003. 200 Ala. 605. 

38 C J. p 323 note <6 

48. N.T.—Commonwealth of Ken¬ 
tucky V. Bassford, 6 Hill 5'26. 

38 CJ p 323 note 11. 

43. NT.—Goodrich v Houghton, 81 
N.B 516, 134 NY 116. 

38 C J. p 323 note 7. 

44. US —'Cohens v. Commonwealth 
of Virginia, Va, 6 Wheat. 264, o L 
Bd. 257. 

38 C.J. p 323 note 10. 



LOTTERY—LOW, LOWER, AJTD LOWEST 


54 C.J.S. 

LOTTERY. See Lotteries § 1. 

LOTTO. See Qaming § 1 b (3). 

LOUD. Tbe word ^'lond,” when used in speaking of 
sounds is defined as meaning marked by intensil^ 
or relative intensity;! giving an intense auditory 
impression not low, soft, or subdued.® “Loud” 
has been held to have about the same meaning as 

“voeiferous.”4 

LOUISIANA. The name of one of the states of 
the United States of America. ® 

L’OU LE LEY DONE CHOSE, LA CEQ DONE 
REMEDIE A VENER A CEO. See 38 C.J. p 324 
note 3. 

LOUVER. An opening in buildings crossed by a 
scries of slantmg slats to exclude rain and snow and 
admit air.® 

LOVE. A feeling of strong personal attachment in¬ 
duced by that which delights or commands admira¬ 
tion, by sympathetic understanding, or by ties of 
kinship; ardent affection.^ ^Tjove” has been diSr- 
tinguished from “friendship” see 37 C.J.S. p 1381 
note 5. 

LOVELY CLAIM. See 14 C.J.S. p 1189 note 9J.. 
LOWERMOST. Lowest.® 


LOW, LOWER, and LOWEST. 

Low. A comparative adjective, the interpreta¬ 
tion and application of which may vary substantial¬ 
ly.® It is a relative term,!® and a thing is said to- 
be low when compared with other things.!! In one 
sense, having small elevation; extending upward or 
outward relatively little.!® In another sense, not 
high in character or condition; not haughty or 
proud; meek, lowly; lacking in dignity, refinement, 
or principle; vulgar, groveling, abject, mean, base; 
in a mean condition.!® 

Lower. The comparative of 'fiow-”!^ 

Lowest. The superlative of 'fiow.”!® As applied 
to money, it ordinarily means the smallest amount.^® 

Phrases 

Low tide. There are two low tides each day, 
called the short run out and the long run out. The 
lower of these daily tides is called the lower low tide. 
The average of all low tides, both low and lower 
low, over a fixed period of time, is called the mean 
low tide, and the average of lower low tides over a 
like period is called the mean lower low tide. Tides 
which are lower than lower low, and therefor© low¬ 
er than mean lower low, occur at certain seasons and 
are called extreme low tide.!7 

Other phrases employing the words are set out in 
the note.!® j'or still other phrases as to which more 


1. Tex—West v. State, 97 S.W.2d 
476, 477, 181 TexXJr. 181. 

Utah.—^Thompson v. Anderson, 168 
P2d 665, 666, 107 Utah 331. 

2. Utah —^Thompson v Anderson, 
supra. 

3 . Tex—West v. State. 97 S.W3d 
47'6, 477, 181 TexCr. 191—Thoma¬ 
son V. State, 265 SW. 579, Tex. 
Or. 312. 

4 . Tex—West v. State. 97 S.W.2d 
476, 477, 131 Tex Or. 191. 

5. Bouvier 1>.X>. 

Blatoxioal note 

Louisiana was firat explored by the 
French in 1662, and was named In 
honor of Louis XIV. It was under 
the control of the French until 1762 
when it was ceded to Spam In 1800 
Spain reconveyed it to Frajnee from 
whom it was purchased by the Unit¬ 
ed States in 1803 for fifteen million 
dollars By an act of congrress ap¬ 
proved April 8, 1812 It was admitted 
into the Union. The first constitu¬ 
tion was adopted Jan. 22, 1812, and 
was substantially copied from that 
of Kentucky.—Bouvier LD 

6. U.S.—Hayes v. Bickelhoupt, 0.0. 
N.T, 21 F. 5*66 

7. Webster New Int.IX 


8. Webster New Int.D. 

Fhxase 

“Beginning* from the lowermost 
portion thereof."^—Krause v Oregon 
Steel Co. 77 P. 833, 836, 45 Or. 378— 
38 C J. p 325 note 33 [a]. 

9. U.S.—^Hastings Mfg Co. v. Auto¬ 
motive Parts Corporation, D.C 
Mich., 39 FiSupp. 319, 326. 

la Ky.—^Louisville & N. R, Co. v 
Tucker. 65 S.W. 453. 464, 23 Ky.L 
1929 

11. Ky—Louisville & N. XL Co. v. 
Tucker, supra. 

12. Webster New Int.D 

13: U.S.—State of Arkansas v Kan¬ 
sas & T. Coal Co., CC.Ark. 96 F. 
353, 362 

14i Webster New ZntD. 

15. Webster New Int.3> 

16. Ohio.—'Locher v. Haserot, 23 
Ohio CirX3t.,N S, 552, 558. 

17- Wash—State v Edwards, 62 P. 

2d 1094, 1096, 188 Wash. 467. 
Similarly expressed 
Wash.—State v. Scott, 164 P, 166, 
168, 89 Wash. 63. 

•62 C.J. p 951 note 78. 

18. Phrases employbig* *aow^ 

(1) “Low bridge” as a railroad 
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term see the C.J.S. title Railroads § 
1, also 3i8 C.J. p !326 note 13. “Bridge" 
defined generally see Bridges 'S !• 

(2) “Low down yellow cur dog" see 
27 C J.S. p 1314 note 53.1. 

(3) “Low Justice” see 61 C.J.S. p 1 
note 6. 

(4) “Low mass" see the C.J.S. title 
Religious Societies 'S 1, also 38 C.J. 
p 1384 note 42 [a]. 

(5) “Low or slight diligence" see 
26 C J.S. p 1311 note 80. 

(6) “Low temperature accelerator" 
see 1 C.J.S. p 409 note 80. 

(7) “Low water;" a term predica- 
ble only of those parts of rivers 
within the ebb and flow of tides, to 
distinguish the water line at spring 
or neap tides—Howard v. Ingersoll, 
Ala, 13 How. (U. S.) 381, 417, 14 L. 
Ed. 189. 

(8) “Low-water line" and “low-wa¬ 
ter mark" as boundary generally see 
Boundaries S 32; as boundary be¬ 
tween states see the C J S. title 
States 5 18, also 59 O J. p 55 note 12 
[d]; with reference to navigable wa¬ 
ters see the C.J.S. title Navigable 
Waters S 88, also 45 C.J. p 536 notes 
1-4. 
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LOW. LOWER. AND LOWEST—LUCRATIVE 


recent adjudications have not been found see 38 
€. J. p 325 notes 20-29. 

LOYAL, Faithful to law; faithful and true to the 
lawful govemnient.19 

LOYALTY. Faithfulness to the existing govem- 
inent.20 Loyalty is a matter of the heart and mind, 
not of race, creed, or color.^l 

LOZENOE. A small cake, as of sugar and starch, 
flavored, and often medicated, originally having the 
form of a lozenge.^^ 

L.R, As an abbreviation for *Qjaw Reports," see 
1C. J.S. p 276 note 5. 

L.S. As an abbreviation for ^flocus sigilli" see 1 
O.J.S. p 276 note 5, and as an arbitrary sign for a 
seal see Locus ante p 667 note 96. 

LT, As an abbreviation for the word ^flot" see 1 
•C.J.S.P 276 note 5. 

LTD. As an abbreviation for the word 'limited" 
see 1 C.J.S. p 276 note 6. 

LUAT m OORPORE, SI NON HABET IN LO- 
OX7LO. See 38 C.J. p 326 note 50. 

LUBRICATE. To make smooth or slippery; to 
apply a lubricant to, as oil, tallow, graphite, etc.^® 

Lubricant. In its most general sense a lubricant 
is any material that* tends to reduce the friction of 
moving parts.^^ It is deflned as a substance posses¬ 
sing such properties that it will, when interposed 


between moving parts of machinery, make the sur¬ 
faces slippery and reduce friction, eliminate asperi¬ 
ties, prevent cohesion between the lubricated 

surfaces.25 

Lubrication. The commonly understood process 
of lubrication is what takes place when a film of oil 
is interposed between adjacent and relatively mov¬ 
ing parts with the result that there is actual pre¬ 
vention of contact between the opposing surfaces, 
thus eliminating or reducing frictional resistance.26 
There are various types of lubrication commonly 
recognized by experts.^? Some of these tyjjes are 
^T}order lubrication" see 11 C.J.S. p 526, '^boundary 
lubrication" see 11 C.J.S. p 741 note 3.1, “extreme 
pressure lubrication" see 35 C.J.S. p 378 note 12.1, 
and “thin film lubrication” see 36 G.J.S. p 760 note 
66 . 

LUBRICUM. As the first word of maxims as to 
which there have been no recent applications see 
38 C.J. p 326 notes 51,52. 

LUGET IPSA PER 8E iSQUITAS. See 38 G.J. p 
326 note 53. 

LUCID INTERVALS. See Insane Persons § 2 d. 

LUOIDOS INIERVALOS. In Spanish law, lucid 
intervals.28 

LUCKY. Favored by luck; fortunate; meeting 
with good success or good fortune.29 

LUCRATIVE. Yielding lucre; gainful; profitable; 
making increase of money or goods.^o 


(9) "Low wine" see Intoxicating 
Liquors S 13. 

Flmwee employing ‘UoweBt” 

"Lowest bid," "lowest and best 
bid," “lowest resrponsible bidder," and 
other phrases of like import, in con¬ 
nection with contracts by municipal 
corporations see the CJ.S. title Mu¬ 
nicipal Corporations 8 1005, also 44 
CJ p 111 note 69-p 112 note 98; 
and with reference to contracts by 
states see the C.J.S. title States § 
116, also 69 C.J. p 177 note 14r-p 178 
note 26. 

19. Webster New IntD. 

‘Uboyal votes" 

Ky.—^Leeman v. Hinton, 1 Duv. 87, 
41. 

20. Black LB. 

21. U.S.—^Bx parte Mitsuye Undo, 
Gal., 65 S Ct. 208, 218, 823 U.S. 283, 
t89 LBd. 243. 

22. Webster New IntD. 

38 C.J. p !326 note 43. 

23. Webster New IntB- 


“Lubneating method" of controlling 
or killing an oil well see Mines and 
Minerals 9 S. 

24b US.—Sea Gull Lubricants Inc. 
to Use of National Acme Co. v. U. 

5., >50 F.Supp. >230, 233, 99 Ot.Cl. 716, 
721, 722. 

25. US.—Sea Gull Lubricants, Inc, 
to Use of National Acme CO. v. U 

5.. supra. 

*^Cuttlng lubricants" see 25 C.J.S. P 
435. 

28. US—Sea Gull Lubricants, Inc, 
to Use of National Acme Co. v. 
U. S., supra 
Process Ulustrated. 

In its simplest form It is illustrat¬ 
ed by the ordinary journal and bear¬ 
ing where, after the oil is inserted 
in the first instance, the rotation of 
the journal within th^ bearing draws 
the film in until there is complete 
separation of the meteJlio surfaces 
by the film of oiL This type of lu¬ 
brication IS almost, if'not entirely, I 
meehanical or physical, rather thanj 
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chemical, in its nature. It is referred 
to by various names, including fluid, 
wedge, and hydrodynamic film lubri¬ 
cation—Sea Gull Lubricants, Inc., to 
Use of National Acme Co. v. U. S, 
supra. 

27. US—Sea Gull Lubricants, Inc, 
to Use of National Acme Co. v. U. 

S., supra. 

28. Bscriche Biccionarlo. 

29. Webster New IntD. 

38 C J. p 326 note 56. 

aa Ind—state v. Kirk, 44 Ind 401, 
405, 15 Am.R. 239. 

Phrases 

(1) “Lucrative bailment" see Bail¬ 
ments § 8. 

(2) “Lucrative oifice" see the C J.S 
title Officers §8 3, 23, also 46 C.J p 
927 note 76, p 945 note 47-p 946 note 
57. 

(3) “Lucrative title" under the 
Spanish and Mexican law.—Scott v. 
Ward, 13 Cal. 458, 471. 
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LVORI CAVSA—LVMINOSITY 


LUGBI CAUSA. Literally ^*for the sake of gaiii,”3i 
"with a view to pecuniary profit.”®^ a civil law 
term,33 corresponding to the "animo furandi” of 
the common law as stated in 3 O.J.S. p 1367 note 2. 
As used in the law of larceny see Larceny § 28. 

LUCItO. In Spanish law, gain, profit.34 

LUCBUM. Advantage; benefit; gain; profit.®® 

Lucrum cessans. A civil law term meaning dam¬ 
age which one receives by loss of gain which he 
might have made.®® 

LUCRUM rACERE EX PUPILLI TUTELA TU¬ 
TOR NON DEBET. See 38 C.J. p 326 note 67. 

LUCTU08A HiEREDlTAS or HEREDITAS LUC- 
TUOSA. See 39 C.J.S. p 760 note 10 (4). 

LUETIC DEMENTIA. See Insane Persons § 2 d. 

LUFF. See Collision § 2 a. 

LUO. As a noun, a projecting stud or ear by which 
an object is grasped or supported, or which affords 
bearing or point of attaGhment.®^ It has been 
compared with, and distinguished from, "ear’^ see 
28 C.J.S. p 608 note 21. 

As a verb, to drag along; to bring in or introduce 
in a forced or unnatural manner.®® 

LUOAR. In Spanish law, place; occasion; oppor¬ 
tunity.®® 

Lugarieniente. One who takes the place of an- 
other.40 

LUGGACE. ^^uggage^’ has been held synonymous 
with 'T)aggage’' see Carriers § 855, where the lerms 


are defined and the subject is treated generally. 
Reference is also made to the title index to the ti¬ 
tle Innkeepers, and to the C.J.S. title Shipping §§ 
196, 197, also 58 C.J. p 562 note 39-p 568 note 31. 
"Luggage” has been distinguished from "personal 
equipment” see 30 C.J.S. p 297 note 25. 

LUIGION. In Spanish law, the redemption of an- 
nuities.41 

LUISMO. Spanish; a feudal fee paid in the alien¬ 
ation of the land.42 

LUJO. In Spanish law, extravagance.^® 

LUJURIA. In Spanish lavr, vice.^^ 

LUMBAR REGION. A small portion of the back 
bone about seven inches above the sacrum.^® 

LUMBER. Defined see Logs and Logging % 1; and 
as subject to, or exempt from, the payment of duty 
see Customs Duties §§ 35,71. 

Lumber yard. According to the lexicographers, a 
lumber yard is a yard where a stock of lumber is 
offered for sale;^® but because of the custom oi 
adding various other items of building materials to 
the articles therein sold it has also been defined as 
a yard where a stock of lumber and other building 
materials are kept and offered for sale.^^ 

Other phrases employing the word axe set out in 
the note.4® 

LUMINOSITY. A word which has a definite mean¬ 
ing, and IS well understood by medical experts when 
used in explaining the result of a chemical analy¬ 
sis.^® It is defined as quality or state of being lumi¬ 
nous; also a luminous thing.®® The term includes 


31. W.Va—-state v. Caddie, 12 S.B. 
1098, 1102, 36 W.Va. 73. 

32. Nev—State v. Ryan, 1’2 Nev. 401, 
403, 28 Am.R 802 

33. Pla—Groover v. State, 90 So. 
473, 476, 82 Flo. 427, 26 AL.R. 375. 

94. Fscrlche Diccionario. 

35. W.Va.—State v. Caddie, 12 SF 
1098, 1102, 35 W.Va. 73. 

96. U.S—Gaines v New Orleans, C. 

C.L.a.. 17 P. 16. 32, 4 Woods 218. 
37. U S —^Dawson v. Martin, Oust. & 
Pat.App., Ill P.2d 800, 303. 

33. Webster New IntD. 

''lUnffered 111 ,” that Is, pulled in by 
the lugs.—OSeneflck v, Norwich Union 
Fire Ins. Co., 103 S.W. 957, 960, 205 
Mo 294. 

39. Escriche Diccionario. 

Phrasea as to which there have 


been no recent applications see 38 C 
J. p 826 notes 70, 71, 73 

40. Escriche Diccionario. 

41. Escriche Diccionario. 

42. Escriche Diccionario. 

43. Escriche Diccionario. 

44. Escriche Diccionario. 

45. NJ.—^Brown v. Allied Plumbing 
& Heating Co., 27 A.2d '204, 205, 20 
N.JM1SC. 311. 

46. Miss.—Warburton-Beacham Sup¬ 
ply Co. V. City of Jackson, 118 So. 
606, 608, 151 Miss. 508. 

47. Miss—Warburton-Beacham Sup¬ 
ply Co. V. City of Jackson, supra. 

48. Phrases 

(1) “Lumber earner” see Motor 
Vehicles § 3. 

(2) ^'Lumber dealer*' see 26 C.J.S. p 
1044 notes 23, 24. 
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(3) “Lumber merchant;" one en¬ 
gaged m the business of keeping and 
selling lumber in considerable quan¬ 
tities—Jackson v. Union, 73 A. 778, 
774, 83 Conn. 266. 

(4) “Lumber ports” see the C.J.S. 
title Shipping 9 142. 

(5) “Lumber wagon;*' a term gen¬ 
erally applied to an ordinary double 
wagon used by farmers.—Rawlins v. 
Kennard, 41 N.W. 1004, 1005, 26 Neb. 
181—Jordan v. Hamilton County 
Bank, 9 N.W. 654, 666, 11 Neb. 499. 

(6) “Mining lumber** defined see 
Mines and Minerals S 8. 

(7) “Wholesale dealer In lumber” 
see 25 C.J.S. p 1045 note 46 (2). 

49. Cal.—^People v. Bowers, 18 P. 

660, 667, 2 CalUnrep.C!as 878. 

38 C.J. P 327 note 85 [b]. 

6Q. Webster New Int-D. 



LUMINOSITY—LVPVa 


cither flame or a kindled heat without flame.^^ All 
textbook and dictionary definitions of "fire” inclnde 
both heat and light, not necessarily flame, but lumi- 

iiosity.52 

LUMP. As a noun, a piece or mass of indefinite or 
irregular shape.53 As a verb, to throw mto a 
mass.54 

Lumping. The past participle and verbal noun 
of lump; especially its participial adjective.55 As 
a term iudicating a method of performing work see 
the C.J.S. title Master and Servant § 1, also 38 C.J. 
p 327 note 90 [a]. The lumping of personalty and 
realty for the purpose of making a sale on execu¬ 
tion is treated in Executions § 201 e, and the sale 
on execution of property en mass or by parcels is 
discussed in Executions § 210. 

Lump sum. A gross sum without a specification 
of items.58 

Other phrases employing the word are set out in 
the note.57 

LUMPER. A laborer employed to handle freight 
or to do similar rough work.®* Also, in the repair 
of vessels, ^lumpers” are men who perform eertain 
of the work.®* 

LUNACY. See Insane Persons § 2 d. 

LUNAKANAWAl A Hawaiian term which in¬ 
cludes judges and justices.®* 


54 C.J.S. 

LUNAR. Belonging to, or measured by, the revo¬ 
lutions of the moon.®! 

Lunar month. See the C.J.S. title Time § 10, also 
62 C. J. p 968 notes 55,56. 

LUNATIC. See Insane Persons § 2 d. 

LUNATIC ASYLUM. See Asylums § 1 et seq. 

LUNATICUS, QUI CAUDET IN LUCIDIS INTER^ 
VALLES. See 38 C.J. p 327 note 7. 

LUNCHEONETTE. The word ^Tuncheonette” is a 
combination of the word ^fluncheon’^ and the diminu¬ 
tive suffix '^ette,’’®* and it has acquired a distinct 
meaning as a place for the serving of food;®* a 
place for the serving of light lunehes.®^ The term 
also is applied to a lunch or luncheon.®® 

LUNCH; LUNCHEON. The word 'flupeheon” is 
derived from the English word meaning “lump.”®® 
“Lunch” and “luncheon” have the same meaning and 
signify a light meal eaten between breakfast and 
dinner; a light repast between meals.®^ A lunch 
implies a more substantial serving of food than that 
which is ordinarily served at a soda fountain.®* 
Lunch counter. A counter or table designed and 
used for furnishing lunches.®* It is distinguished 
from “public bar” see 9 C.J.S. p 1537 note 37. 

LUNCE. A sudden pass or movement toward a 
person.*^* 

LUPUS. Tuberculosis of the skin.'^! 


51. Elan—Sun Ins. Office v West¬ 
ern Woolen-Mill Co., 82 P, 513, 517, 
72 Kan. 41. 

52. Kan—Sun Ins. Office v. West¬ 
ern Woolen-Mill Co, supra. 

53. Webster New IntD. 

54. Webster New IntD. 

55. Webster New Int.D. 

56. Webster New Int.D. 

PluaBes 

(1) ''Lump sum alimonsr** see Di¬ 
vorce 5 '235 

(2) “Lump sum payments" of 
workmen's compensation see the O.J. 
S title Workmen's Compensation 
Acts §§ 337—339, also 71 C.J. p 876 
note 17-p 880 note 45. 

57. Phrases 

(1) “Lump coal” see the OJS ti¬ 
tle Mines and Minerals S 2. also 38 C 
J p 327 note 89. 

(2) “Lump together” as synony¬ 
mous with, or belonging to the same 
class as, “combine” see 15 C.J.S. p 241 
note <64. 

(3) “Lump work;” a phreuse well 
understood In this country eui mean¬ 
ing the same as job work.—Dixon v. 
Cory, 8 N.J.X«aw 1048, 1044. 


58. Webster New Int D 

As an employee see the CJ.S title 
Master & Servant 5 Ir also 38 C. 
J. p 327 note 96 [a]. 

59. N.T.—^Butler v. Townsend, 26 N. 
B. 1017, 126 N.T 105, 107 

88 C.J. p 327 note 95 [a]. 

60. Hawaii—Shillaber v. Waldo, 1 
Hawaii 81, 35. 

61. Black L.D. 

62. N.T —^Rialto Luncheonette v 
1481 Broadway Corporation, 11 N 
TS.2d 39, 42, 170 Misc. 754 

63. NT—^Rialto Luncheonette v. 
1481 Broadway Corporation, supra. 

Origin. 

The luncheonette is a lineal de¬ 
scendant of th^ 'Coffee Pot,” and is 
a product of the days of prohibition 
It came into existence when a great 
number of restaurants and eating 
houses closed during that era They 
were inaugurated for the purpose of 
supplying light meals, or what Is 
known In the restaurant trade as 
“short orders ” The luncheonette 
logically followed in business centers 
to supply light midday meals former¬ 
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ly obtained in restaurants.—^Rialta 
Luncheonette v. 1481 Broadway Cor¬ 
poration, supra. 

64. NT—^Rialto Luncheonette v. 
1481 Broadway Corporation, supra^ 

65. N.T —^Rialto Luncheonette y.. 
1481 Broadway Corporation, supra. 

66. N T.—Rialto Luncheonette v.. 
1481 Broadway Corporation, 11 N. 
T.S2d 39, 42, 170 Misc 7<54. 

67. N T —Rialto Luncheonette v. 
1481 Broadway Corporation, supra. 

Lunch wagon 

N.J.—Keystone Lunch v. First Crim¬ 
inal Court of Newark, 35 A 2d 472. 
131 N.JLaw 82 

As a “building” see 12 C.JS p >382 
note 77. 

68. Ohio.—Greco v. Moosebrugger, 
App, 42 NB.2d 211, 213. 

69. Mass —Commonwealth v. Rog¬ 
ers, 135 Mass. 536, 639. 

7a Iowa.—State v Biggs, 61 N.W. 
417, 418, 93 Iowa 125. 

71. N.J.—^Daniels v. lOssex Mountain 
Sanatorium, 21 A.2d 868, 871, 19^ 
N.JM1SC. 565. 
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LOPU&-LTNCS 


Lupus vulgaris. An anatomical tabercnlar or 

vartlifce tuberculosis 

LTTItOH. A sudden swing or rolling to one side; 
bence any irregular or loose swinging movement.'^® 
While technically, and according to the dictionaries, 
^‘luroh^^ has si)ecific reference to sidewise move¬ 
ment,and means a movement from side to side,*^^ 
to the ordinary mind the word has reference to any 
sudden motionJ® ‘Tjurch” is used interchangeably 
with “jerk” and “lurched” with “jerked” see 48 C. 
J.S. p 793 note 97. 

lube. As a noun, that which invites by the pros¬ 
pect of advantage or pleasure; an allurement.*^^ 

As a verb, to draw to the lure; hence, to aLLure, 
to invite by means of anything that promises pleas¬ 
ure or advantage; to entice.78 Luring of birds di¬ 
rectly or indirectly as prohibited by provisions of 
the Migratory Bird Treaty Act see Game § 10 b. 

LUTHEBAIT. See the C.J.S. title Eeligious Socie¬ 
ties § 1, also 38 C. J. p 327 note 12. 

LUXUBY. An entirely relative term;^^ a free in¬ 
dulgence in costly food, dress, furniture, or anything 
expensive which gratifies the appetites or tastes; 
also, a mode of life characterized by material abund¬ 
ance and gratification of expensive tastes.80 

LYDFOBD LAW. See 53 C.J.S. p 823 notes 1^ 
17. 

LYlNa. See Lie 53 C.J.S. p 824 note 24. 

LYING-IN. The state attaching and consequent to 
.child birth; confinement. Also the act of bearing 
child.8l 


LYLE G-UN. See 39 C.J.S. p 418 note 66. 

LYNCH. To lynch is to inflict punishment on, es¬ 
pecially death, without the forms of law, as when 
a mob captures and hangs a suspected person 
to, punish by lynch law; to punish summarily for a 
crime or public offense of any kind without author¬ 
ity of law; specifically, to punish with death in this 

manner.ss 

-Lynching. ^fLynching” has no technical legal 

meanmg.84 It is a term of common knowledge,®^ 
and is merely a descriptive phrase®® which has been 
well defined and given a perfectly understood mean¬ 
ing by legal writers, lexicographers, and histoii- 
ans.®7 

OriginaEy the word ^flynching’^ signified a whip¬ 
ping for reformatory purposes wdth more or less 
disregard for its legality, or the inflOiction of minor 
punishments without recourse to law,®® and in early 
use the term implied chiefly the infliction of punish¬ 
ment such as whipping, tarring and feathering, or 
the like.®® 

As popularly understood, “lynching*^ involves a 
situation wherein a group of persons usurp unto 
themselves the ordinary power of government and 
thereby exercise correctional or disciplinary author¬ 
ity over others.®® It is a common term used to ex¬ 
press the vengeance of a mob inflicting injury and 
committing an outrage on a person suspected of 
some crime,® ^ and to signify the lawless acts of per¬ 
sons who violate established law at the time they 
commit the acts.®® It is universally understood to 
signify the illegal infliction of punishment by a com¬ 
bination of persons for an alleged crime,®® and it 
connotes the summary and illegal meting out of the 


72, N.J.—Daniels v. Bssex Mountain 
Sanatorium, supra. 

VSL Ill—^Raphael v. Chicago & W. 
T. Rys., 11 NB2d 831, e34. 293 HL 
App. 58. 

74. Tex.—St. Louis Southwestern R 
Co. V. Farris, Civ.App., 1'66 S.W. 
463, 464. 

75. Mo —Crenshaw v. St. Louis 
Public Service flo, App, 62 S.W-2d 
1035, 1040. 

76- Tex—'St. Louis Southwestern R 
Co V Pams, Civ App., 166 SW. 
463, 464. 

77. Webster New Int.D. 

78. Webster New Int.D. 

79 . XT.S—^The Mary P. Chisholm, D. 
C.Me, 133 P. 698, 600. 

80: Webster New Int.D. 

38 C.J p 327 note 14 
81. Ga.—Cawthorn v. State, 185 S. 
P. 838, 53 Ga.App. 357. 


88. HI.—Barnes v. City of Chicago, 
153 NP. 821, 822, 323 111. 203, 52 
A.LR. 560. 

83. Ill.—^Barnes v. City of Chicago, 
supra. 

84. m.—Corpus jrnziB q,noted ia. 
Barnes v. City of Chicago, 153 NB. 
621, 822, 323 Ill. 203, 62 A.LR. 
560 

g C —Green v. Greenville County, 180 
S H 471. 176 S C. 433. 

38 C J p 328 note 22 

85. SC—Green v. Greenville Coun¬ 
ty, supra. 

86. SC—Green v. Greenville Coun¬ 
ty, supra 

88 C J. p 328 note 23. 

67. N.C.—State v. Lewis, 65 SB 
600, 611, 142 NC. 626, 7 LRA.,N. 
S,, 669, 9 Ann.Cas. *604. 

88. Ohio.—Zmunt v Lexa, 176 N.B. 
I 468, 460. 87 Ohio App. 479. 
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Origin of term 

The word originates from a Vir- 
ginia farmer named Lynch, who, hav¬ 
ing caught a thief, instead of deliver¬ 
ing him to the officers of the law, 
tied him to a tree and flogged him 
with his own hands —State v. 'Lewis, 
55 SB 600, 612, 142 N.C. 626, 7 L.R 
A,N.S., '669, 9 Ann.Cas. 604 

89. Ohio.—-Zmunt v Lexa, 175 N.B. 
458, 460, 37 Ohio App. 249. 

93. Ohio.—^Zmunt v. Lexa, supra. 

91. Ill.—^Barnes v. City of Chicago, 
237 IlLApp. 464. 

—State V. Lewis. 55 S.B. 600, 611, 
142 N.C. 626. 7 L R.A..N S., 669, 9 
Ann.Cas. 604 

92. NC—State v, Lewis, supra. 

93. Ill.—Corpus Jtirls guoted. In 
Barnes v. City of Chicago, 153 N.B 
821, 822, 323 lU. 203, 62 A L.R 560. 
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punislimeiit of death on one suspected of eziine.^^ 
In some of the definitions it is an essential element 
that the person unlawfully injured or punished have 
been changed with, or suspected of, some crime.®5 

The word ^Tynching*^ has been variously defined. 
It is a term descriptive of the action of unofidal 
persons, organized bands, or mobs, who seize per¬ 
sons chajged with, or suspected of, crimes, or take 
them out of the custody of the law, and inflict sum¬ 
mary punishment on them, without legal trial, and 
without warrant or authority of law;S® the action 
01 private individuals, organized bodies of men, or 
disorderly mobs, who, without legal authority, pun¬ 
ish, by hanging or otherwise, real or suspected crim¬ 
inals without trial according to the forms of law^^*^ 
the practice of inflicting summary punishment on 
an offender by a self-constituted court armed with 
no legal authority;^^ mob vengeance on a person 
suspected of crime punishment without legal trial 
by a mob or by unauthorized persons the act of 
executmg lynch law on a person ;2 the summary exe¬ 
cution of one charged with some flagrant ojfense;^ 
the killing of a person by a mob under pretense of 
summary justice;^ inflicting the sentence of death 
by lynch law;6 condemning and punishing by lynch 
law.® 

Civil Uabihty for lyttching. In some jurisdictions 
statutes impose liability on political subdivisions for 
death or injury caused by lynching,^ and in at least 
one jurisdiction such a statute provides that lynch¬ 
ing may consist of any act of violence exercised by 
a mob upon the body of a person;® but it has been 
held that the word as employed in such statute must 
be understood in the light of its historical back- 


gi’ound.® Under other statutes the word is em¬ 
ployed as it is commonly understood.^® 

The liability of counties for personal injuries or 
death caused by lynching is discussed in Counties § 
219 c, and the liability of municipal corporations is 
treated in the G.J.S. title Municipal Corporations § 
773, also 43 C. J- p 962 note 17. 

Criminal liability for lynching. Lynching is not 
a common-law oflense,^! but it is a statutory crime 
in some jurisdictions, What will constitute the 
statutory crime of lynching will in every case de¬ 
pend on the terms of the statute under which prose¬ 
cution is had,i® and there is considerable variance 
among the statutes which exist in the dhSerent ju¬ 
risdictions. Thus in at least one jurisdiction the 
offense consists of breaking or entering a jail or 
other place of confinement of prisoners with the in¬ 
tent to loll or injure any prisoner^^ or of conspiring 
to do such acts.^® Elsewhere an assault and bat¬ 
tery is an essential element of the crime, and the 
elements that distinguish the statutory o&nse from 
an ordinary assault and battery are that the assault 
and battery is the result of a conspiracy between 
two or more persons, and the abuse'is inflicted on 
an accusation real or pretended, with the intent to 
force the person assaulted to confess his guilt of 
some offense or to make a disclosure, or consent to 
leave the neighborhood, county, or state.l® Under 
some statutes the offense of lynching is also known 

as "whitecapping."i7 

The venue of prosecutions for lynching is treated 
in Criminal Law § 186 q, and the danger of lynch¬ 
ing as ground for a change of venue is discussed in 
Criminal Law § 196 c (3). Threats made in con- 


S.C.—G-reen v. Greenville County, leo 
S £! 471, 176 SjC. 433. 

38 O J. p 328 note 25. 

94b N*. J —^Hailey v. City of Newark, 
36 A.2d 210. 212, 22 N.J.Misc. 139. 

9& Ill.—^Barnes v. City of Chicago, 
l!53 N.£I 821, 822, 323 111. 203, i52 
A.LR. 560. 

96. Ill.—Bames v. City of Chicago, 
supra. 

N.C.—State v. liCwis, 55 S SI 600, 611, 
142 N.C. 628, 7 L.RA..NS., eSS. 9 
AnnCas. 604. 

SC—Green v. Greenville County, 180 
SB. 471, 176 SC. 433—Kirkland v 
Allendale County, 123 S.E. 648, 650, 
128 S C. 641. 

97. Ill.—^Barnes v. City of Chicago, 
153 NB. 821, 822, 328 Ill. '203, 62 
ALR 560. 

98w Ohio.—^Zmunt v. Xiexa. 175 NB 
458, 460, 37 Ohio App. 479. 

99. 111.—^Barnes v. City of Chicago, 
153 N.B. 821, 622, 823 Til. 203, 62 
AmX< R. 660. 


N.C.—State v Lewis, 55 S B i600, 611, 
142 NC. 626, 7 L R.A.,N.S, 669, 9 
Ann Cas 604. 

1. N.C.—State v. Lewis, supra. 

2. Ohio.—^Zmunt v Lexa, 175 N.B. 
458, 460, 37 Ohio App. 479 

a Ohio—^Zmunt v. Lexa, supra. 

4. Ohio —^Zmunt v. Lexa, supra. 

5. Ohio.—^Zmunt v. Lexa, supra. 

6. Ohio.—Zmunt v. Lexa, supra. 

7. Ill—^Barnes v. City of Chicago, 
153 NB. 821, 822, 323 Ill. '203, 52 
A.LR. 6'60. 

Ohio.—Zxnunt v. Lexa, 176 NB. 468. 
460, 137 Ohio App. 479—Caldwell v. 
Cuyahoga County, 15 Ohio Clr.Ct. 
167, 168. 8 Ohio Cir.Dec. 56 
SC—Green v Greenville County, I'io 
SB. 471, 176 S.C. 433. 

8. Ohio—^Zmunt v. Lexa, 175 N.B. 
4'68, 460, 37 Ohio App 479. 

38 C.J. p 328 note 25 [a] 

9a Ohio.—Zmunt v. Lexa, supra. 

888 


l(h Ill —^Barnes v. City of Chicago. 
153 NB 821, 822, 323 Ill. 203, 52 
A.LR *560. 

S.C—Green v. Greenville County, 180 
S B. 471, 176 S C. 438. 

11. N.C —State v. Lewis, 55 S.E. 

600. 602, 142 NC 626, 7 IL.R.A,N. 
S., 669, 9 Ann.Cas 601. 

12. Ala—Love v. State, 75 So 189, 
190, 16 Ala App. 44 

N.C.—State v Lewis, 66 S B 600, 601. 
142 NC 7 LR.A.,N.S., 660, 9 

Ann Cas 604 

13. Ala.—^Love v. State, 75 So 189, 
190, 16 Ala.App. 44. 

N.C.—State v. Lewis, 65 SB 600, 

601, 602. 142 N.C 62i6. 7 L.RA.N. 
S., 669, 9 AnnCas 604. 

14. N.C.—State v Lewis, supra. 

15. N.C.—State v. Lewis, supra. 

10. Ala—^Love v. State, 75 So. 189, 
190, 16 Ala App 44. 

17. Ala—^Love v. State, supra 
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uection with "whiteoapping’' axe treated in the C.J. 
S. title Threats and TTnlawfol Gommnnieations § 15, 
also 62 C. J. p 939 notes 44-50. 

-^Lyndi law. The lynch law of this country has 

a very andent and respectable pedigree, the prac¬ 
tice dating back to the time of the Yehmic tri¬ 
bunals in Westphalia which executed thieves and 
murderers caught in the act without trial or delay.^8 
^Xynch laV’ is a common phrase,id in colloquial 
xLse^so loosely employed to cover any case in which 
a portion of a community takes the execution of 
its ideas of justice into its own hands, irrespective 
of the legal authorities.^^ The phrase is used to 
signifjr the vengeance of a mob indicting an injury 
and committing an outrage on a person suspected of 
some ofCen8e;2^ the act or piactLce by private p6i> 
sons of inflicting punishment for crimes or offenses 
without due process of law;-^ the action of private 
individuals, organized bodies of men, or disorderly 
mobs, who, without legal authority, punish by hang- 
ing or otherwise, real or 8usx>eeted criminals with¬ 
out trial accorduig to the forms of law.^^ All of 
the definitions concur in defining 'lynch law^' as 
something done without warrant or sanction of 
law.25 

Various other terms axe equivalent to ''lynch 
law,” or have a similar significance; among such 
terms are "gibbet law,” see 38 C.J.S. p 774 note 53, 
^'Halifax law,” see 39 C.J.S. p 765 note 74, "Jed¬ 
burgh justice,” see 48 C.J.S. p 792 note 77, and 


"liidford law” or "Lydford law,” see 53 C.J.S. p 
823 notes 16,17. 

^Judge LynchJ* An expression which has the 
same meaning as "lynching” and "lynch law.”*® 

LTNDHUBST'S (LOBD) ACT. The statute of 5 & 
6 William lY chapter 54, rendering marriages with¬ 
in the prohibited degrees absolutdy null and void.^^ 

LYSOL. A liquid substance in whidb coal tar is 
the origin of the elements that give it its determin¬ 
ing characteristic.®® A soluble coal tar product used 
as a dismfectant, but extremely poisonous if taken 
internally m any considerable quantity.®® 

U. The thirteenth letter of the alphabet.®® The 
letter is sometimes put on the fkoe of treasury notes 
of the United States to signify that the note bears 
interest at the rate of one mill per cent, and not 
one per cent interest.®^ 

In old English law, a brand or stigma impressed 
upon the brawn of the thumb of a person convicted 
of manslaughter and admitted to the benefit of 
clergy.®® 

As a Boman numeral, and as an abbreviation for 
several words see Abbreviations 1 C.J.S. p 276 
note 5. 

MACADAM. A word which may have a variety of 
meanings according to the understanding of the 
parties using the word.®® It also has a technical 


18. NX3.—State ▼. liewls. 56 S.B. 

600, 611. 142 N.(X 626, 7 L.R.A..N. 

S., 669, 9 AnxLCas. 604. 

Oxlffia. of ten. 

'‘American lezlcosxaphers refer the 
origin of the term to the practice m 
the seventeenth century [eighteenth 
century] of a Virginia farmer named 
Xiynch, who during the War of Inde¬ 
pendence was presiding Justice of the 
county court of Pittsylvania, Va. 
The court In that state for the trial 
of felonies sat at Williamsburg 200 
miles distant for trial. Not only was 
the attendance of witnesses at that 
distance rendered uncertain, but 
when they did appear, they were sure 
to be confronted by false witnesses 
for the outlaws. hCoreover, the difEL- 
culty of conveying the accused to 
Williamsburg was increased, and the 
sitting of the court made uncertain, 
by the presence of the British under 
Cornwallis. Accordingly, the Justices 
of the county court of Pittsylvania 
assembled, and Judge Lynch pro¬ 
posed that since for Pittsylvania the 
court at Williamsburg had practical¬ 
ly ceased to exist, and, in conse- 
iiuence, heinous crimes wexiJt unpun¬ 


ished, the court over which he pre-| 
Bided should try all felonies com-1 
mltted m the county; that is to say 
the place of trial was to be dianged 
by mere resolution. The plan was 
adopted with good results; the 
thieves were disbanded, many being 
hanged, which was the lawful penal¬ 
ty The dhange of forum was against 
the words of the law, but Justified, 
(Lynch and others held, by the cir¬ 
cumstances.”—State V Aler, 20 8.JBL 
585, 688, 39 WVa. 649. 

18. Ill.—Barnes v. City of Chicago, 
168 NB. 821. 822, 328 HI. 203, 52 
A.LR 560. 

W.Va.—State v. Aler, 20 SB. 585, 
588. 89 W.Va. 649. 

sa Ohio—Zmunt v Lexa, 175 NJO. 

468, 460, 87 Ohio App 249. 

81. Ohio.—Zmunt v. Lexa, supra. 

88. Ill.—^Barnes v. City of Chicago, 
163 NB 831, 822,* 383 HI. 203, 52 
A.L.B 660. 

.N.C—State v. Lewis, 56 S.B. 500, 611, 
142 N.a 626. 7 L.RA.,N.S., 669. 9 
AnnCas. 604. 

83. WVa.—State v. Aler, 20 S.B. 
683, 686, 588, 89 W.Va. 549. 
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8ft. W.Va—State T. Aler, supra. 

85. W.Va—State v. Aler, supra. 

86. W.Va.—State v. Aler, supra. 
Otherwise eamiMsad 

To be accused of being an ex-offleer 
of Judge Lynch's court has no uncer¬ 
tain meaning. The reputation of 
Judge Lynch may be scud to be na¬ 
tional, and, while his judgments ladk 
deliberation, his executions are sure 
and swift. His reputation is any¬ 
thing but enviable.—State v, Aler, 
supra. 

87. Black L.D. 

as. TJ S.—IT. S. V. Lehn, C-CN T., 124 
F. 87, 88. 

89. Mo.—^FLelds V Pyramid Life Ins. 
Co. of Topeka, Khn, App., 169 S. 
W.2d 111, 118. 

80. Webster New Int.D. 

3L IT S.—U. S. V. Hardyman, Va., 13 
I Pet 176, 179, 10 L Bd. 113. 

88. Black L.B. 

83. Mo.—Vlemow v. Carthage, 128 S. 

I W. 67, 68, 189 Mo.App. 276. 

88 C.J. p 328 note 89. 
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or seieniific xaeaning,^^ and^ when tised in that sense, 
it means the material used by the oziginator of the 
system of road building called ''macadamizing.”^^ 
Alaeadam is a species of pavement,and may well 
be called a pavement.37 

MACADAMIZE. While it has been observed that 
the meaning of the word ''macadamize” is snscepti- 
ble of variation, according to the particular rela¬ 
tion in which it is employed,it is said to have a 
fixed and definite meaning.39 It has been defined 
as meaning to cover a road or path with small bro¬ 
ken stones, which uniting by pressure form a smooth 
hard surface;^*’ to cover, as a road, way, or path, 
with small stones, so as to form a smooth laid sur- 
face;^^ to cover as a roadway surfaoe;^^ to cover 
a street or road by the process introduced by Mar- 
cadam, which consists of the use of small stones, of 
a uniform size, consolidated and leveled by heavy 
rollers.^^ The term may refer not only to the kind 
of material to be used in covering a street or road,^^ 
but also the manner in which it is to be laid.^^ 
"Macadamize” has been compared with, and dis- 
tingnished from, "pave.”^® 

Macadaniised. The word 'fmacadamized” is very 
appropriate when applied as descriptive of roads, 
but is not used in describing bridges.^® 
"Macadamized” has been distingoiriied from 
"graded and paved” see 38 C.J.S. p 972 note 17. 


Macadamieing, Authorities are divided on wheth¬ 
er or not "macadamizing^^ comes within the mean¬ 
ing of the term "paving.”^® In some eases it is 
hdd that Tiruii»flV 1 «.TnTriTi£r is a mode®® or species®^ of 
paving. In other cases it has been held that ma¬ 
cadamizing does not constitute paving.®® 

has been compared, with or dis¬ 
tinguished from, "curbing” see 25 C.J.S. p 29, "gut¬ 
tering” see 39 C.J.S. p 419 notes 82, 83, "improv¬ 
ing” see 42 C.J.S. p 415 note 84, "improvement” see 
42 C.J.S. p 416 note 5, and "paving ”®8 

Macadamiaaiion, The process of laying carnage 
roads according to the system of John Loudon Ma¬ 
cadam, a Scottish engineer (1756-1836), who car¬ 
ried it out very extensively in England. In the 
common process, the top soil of the roadway is re¬ 
moved to the depth of fourteen inches. Coarse 
cracked stone is then laid in to a depth of seven 
inches, and the interstices and surface depressions 
are filled with fine cracked stones. Over these as a 
bed is placed a layer seven inches deep of road- 
metal or broken ston^ of which no piece is larger 
two and one-half inches in diameter. This is 
loUed down with heavy steam or horse rollers, and 
the top is finished with stone crushed to dust and 
rolled smooth.®® 

MoLcadaimzed road. A technical term wdl under¬ 
stood by road builders and scientific men.®® A road 


34. ]tfo.—Vlemow v. dartbase. su¬ 
pra. 

35. ICo.—Viemow v. Carthaaei su- 
pra- 

88 CS.J. p 828 note 41. 

33. Mo —^Belcher Sugar Beflnlna Co. 
V. St. Louis Oram M Co., 18 S.W. 
822, 826, 101 Mo. 192, 8 1L.BJL 801. 

37. Mo.—^Belcher Sugar Beflnmgr Go. 
V. St. Louis Grain S2l Oo, supra. 

33. Que.—Outremont v. Joyce, 20 
QuaK.B 886, 387. 

39. Cal.—Partridge v. Lucas, 88 P. 

1032, 1088, 99 CaO. 519 
Mo —Jones v. Plummer, 118 iS.W. 
109, 111, 187 MoJlpp. 387. 

4a Pa—-West Cheater v. West Ches¬ 
ter St. B Co., 52 A. 252, 263, *208 
Pa. 201. 

41. Pa—Harrlsbur^r v. Segrelbaum, 
34 A. 1070, 1073. 161 Pa. 172, 180, 
30 L B A. 834—Greensburgr v. 

Laird, 8 Pa Co. 608, 618. 

43. Pa —West Cheater v. West Ches¬ 
ter St. B. Co.. 52 A. 252, 268, 208 
Fa. 201. 

43. CaL—^Partridge v Lucas, 83 P. 

1082, 1083, 99 Cal. 519. 

Mo.—Jones v. Plummer, 118 S.W. 109, 
111, 187 MoApp. 837. | 


4Ai Cal—Partridge ▼. Lucas, 83 P. 

1082, 1083, 99 CaL 619. 

Mo—Jones r. Plummer, 118 S.W. 109, 
111, 137 Mo App. 887. 

As Indufllug preHuilaary work 
*Ut would also seem possible tbat 
the word ^macadamise* might appro¬ 
priately be held to include .the work 
preliminary and necessary to the 
actual laying of a layer of stones on 
the surface of a street, unless affect¬ 
ed by the contest of statutory or 
contract provisions.*'—Outremont v 
Joyce, 30 QaeJKB, 885, 387. 

45. Cal—Partrldga v. Lucas, 88 P. 

1082, 1088, 99 CaL 619. 

Mo.—Jones v. Plummer, 113 S.W. 
109, 111, 187 MoApp. 887. 

4a Mo-—^Boss T. Gates, 81 S.W. 

1107, 1109, I'SS Mo. 838. 

38 C J.p 828 note 50 [a]. 

47. Tex—Coleman-Pulton Pasture 
Co. V. Aransas County, Civ App, 
180 SW 312, 814, 316 
^Vaoadmnlsed, gravSled or paved 
roads*’ 

Tex.—Coleman-Fulton Pasture Co. v. 
Aransas County, supra. 

4a Tex.—Goleman-Fulton Pasture 
Oo. V. Aransas County, supra. 
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4a La—Pearce v. Couvlllon, 118 So. 

801, 803. 164 La. 166. 

5a 111—^Burnham v. Chicago, 24 Ill. 
496, 600. 

A system of road Tnakiug 
Macadamizing is the system of 
road making eetabliahed by the 
Scotch engineer, John Macadam, who 
lived in New York during the time of 
the American Bevolution, but re¬ 
turned to his native country, and, in 
1816, began it, and It became so pop¬ 
ular that, it is said, oi^t of the twen¬ 
ty-five thousand six hundred miles of 
public roads in Great Britain, less 
than two hundred and fifty of them 
were not macadamized.—Greensburg 
V. Laird, 8 Pa Co 608, 618 

6L Fa—4Hamsburg v Segelbaum, 
24 A 1070, 1073, 151 Pa. 172, 20 Lu 
BA 884. 

5a La—^Pearce v. Couvillon, 118 So. 

801. 303, 164 La. 155. 

48 C J p 657 note 21. 
sa Minn.—State v. Bamsey County 
List Ct., 22 N W. 295, 299, 88 Minil. 
164. 

38 C J. p 829 note 69. 

54, Or—Tripper v. Couch, 220 P. 
1012, 1016, 110 Or. 446. 

6a Nev.—State v. Curry, 1 Nev. 351, 
262. 
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whieli is covered with small, consolidated, broken 
stone, either on a soft or hard snbstratnm.^^ 

MAGABONI. An Italian paste made into slender 
tubes from the flour of hard glutinous wheat mixed 
with water; a paste or dough prepared originally 
and chiefly in Italy from the glutinous granular flour 
of a hard variety of wheat.57 

MACHETE. A heavy knife or cutlass, used among 
Spanish colonists and Spanish American countries 
both as a tool and a weapon;58 a large heavy knife, 
resembling a broadsword, often two or three feet 
in length, used by inhabitants of Spanish America 
to cut their way through thickets and for various 
other purposes.58 

MACHINE. In the broadest and most general sense 
of the term, a machine is any mechanical contri¬ 
vance; 50 any combination of inanimate mechanism 
for utilizing or applying power;®! a construction 
or contrivance of a mechanical sort;®^ a device or 
combination of devices by means of which eneigy 
can be utilized or a useful operation can be peiv 
formed;®® a mechanical contrivance for utilizing, 
applying, or modifying energy or force or for the 
transmission of motion;®^ a mechanical device or 
combination of mechanical powers and devices to 
I)erform some function and produce a certain effect 
or result;®® a construction or contrivance of a me¬ 
chanical sort, the work of human hands.®® 

It is more speciflcally deflned as a construction 
more or less complex, consisting of a combmation of 
moving parts or simple mechanical elements, as 


wheels, levers, cams, etc., with their supports and 
connecting framework, calculated to constitute a 
prime mover, or to receive force and motion from a 
prime mover or from another machine, and transmit, 
modify, and apply them to the production of some 
desired mechanical effect or work;®^ any device con¬ 
sisting of two or more resistant, relatively con¬ 
strained parts, which, by a certain predetermined 
intermotion, may serve to transmit and modify 
force and motion so as to produce some given effect 
or to do some desired kind of work;®® an instru¬ 
ment composed of one or more of the mechanical 
powers, and capable, when set in motion, of pro¬ 
ducing, by its own operation, certain predetermined 
physical effects;®® an instrument interposed be¬ 
tween the moving power and the* resistance, with 
a view to change the direction of the force or oth¬ 
erwise modify it;^® a piece of mechanism which, 
whether simple or compound, acts by a combination 
of mechamcal parts, which serve to create or apply 
power to produce motion, or to increase or regulate 
the effect.*^! 

A machine is a concrete thing, consisting of all 
the parts and devices necessary to its operation.'^® 
It is adapted to rendering a mechanical service or 
to the fabrication of material so as to change its 
form or produce a desired product,*^® and it diffei*s 
from all other mechanical instruments in that its 
rule of action resides within itself.*^^ A machine 
may be a simple mechanism, as a lever and fulcrum, 
or it may be more complicated and consist of a con¬ 
struction for mechanical production or modiflca- 
tion.*^® 


50, Va—^Fergruson v. Roanoke Coun¬ 
ty, 113 S E '860, 861, 133 Va <561. 

38 CJr p 329 note 62. 

A ‘^macadamized roadway” does not 
mean one made up of a mixture of 
clay, gravel, limestone, and slag, 
that will not sustain an ordinary load 
in wet weather. In the common 
practice and understanding such a 
roadway has been regarded as one 
covered with small, broken stones, so 
as to form a smooth, hard, convex 
surface, capable of sustaining ordi- 
naxily heavy traffic.—Gage v. People, 
65 N.E. 1084, 1085, 1086, 200 Ill. 432. 

57- TJ.S.— V. S. V. B>umm, DC Pa., 
269 tF. 848, 849. 

58. U.S.—Wiborg V. XT S, Pa, 16 S. 
Ct. 1127, 1197, 163 U.S 632, 41 L. 
Ed. 289. 

59. tJ.S.—-Wiborg V. U. S., supra. 

60. D.C.—^Defier v. Porsberg, 1 APP 
D.a 36, 41. 

Iowa.—^Tubbs v. Mechanics' Ins. Co., 
108 K.W. 324, 1326, 181 Iowa 217. 
ai. U.S.—^McCaughn v. American 
Meter Co.. aC.A.Pa., 67 F.2d 148. 


N.T.—^NTorthern New York Trust Co ^ 
V Bano, 278 NT.S 694, 697, 151 
Misc. 684. 

62. NH—Plourde v Auclair, 167 A 
275, *276, 86 NH 303 

63. U S.—-Nestle-Le Mur Co v. 
Eugene, 'Limited, O.C A Ohio, 55 F. 
2d 8'54, 857. 

64. US —Simon v. XT. S., 8 Oust. 
App. 273, 277. 

65. Ind—^Pein v. Miznerr, '83 NB 
784, 786, 41 Ind App 255. 

Mont —Shipler v. Potomac Copper 
Co, 220 P. 1097, 1101, 69 Mont. 
86 . 

66. Wash.—^Monroe Calculating 
Mach. 'Co. V. Department of Labor 
and Industries, 120 P.2d 466, 471, 
11 Wash 2d *636. 

67. U-S—^Fairhank & Co, v. Cincin¬ 
nati, N. O. & T P. R. Co, C C.01UO, 
66 F. 471, 475. 

68. Ark—^Blankenship v. Cox, 162 S 
W2d 918, 923, 204 Ark. 427. 

69. U.S.—Frederick R. Stearns & 
Co. V. Russell, O.C.A.Mich., 85 F. 
218, 2*25. 


Cal—^Korander v. Penn Bridge Oo., 
116 P. 384, 385, 16 CSl.App. 219. 

70. U.S—^Fairbank & Co. v Cincin¬ 
nati, N O & T. P R Co., C.C Ohio, 
•66 F 471, 475 

71. Ala —Georgia Pac. R. Co v. 
Brooks, 4 So 289, 290, <84 Ala. 188. 

72. N T —^Michalski v. American 

Machine & Foundry Co, 122 NB. 
233, 234, 225 N.Y. 294. 

73. U S.—^Nestle-Le Mur Co. v. 
Eugene, Limited, C.C.AOhio, 55 F 
2d 854, 857. 

74. U.S.—^Frederick R. Stearns & Co. 
V. Russell, C.C.AMich., 85 F. 218, 
225. 

Cal.—^Korander v. Penn Bridge Co, 
116 P. 384, 385, 16 Cal App *249. 

75. N.Y.—Northern New York Trust 
•Co. V. Bano, 273 N.Y.S. 694, 697, 
161 Misc. 684. 

Kinds 

“Machines are simple and com¬ 
pound, complex or complicated. The 
simple machines are the six mechan¬ 
ical powers, VIZ , the lever, the wheel 
and axle, the pulley, the mclined 
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Popularly and in tlie wider mecdiazucal sense, a 
machine is a more or less complex combination of 
mechanical parts, as levers, gears, sprocket wheels, 
pulleys, shafts and spindles, ropes, chains, and 
bands, cams and other taming and sliding pieces, 
springs, confined fluids, etc., together with the 
framework and fastenings supporting and connect- 
ing them, as when it is designed to operate on ma¬ 
terial to change it in some preconceived and defi¬ 
nite manner, to lift or transport loads, etc.^^ 

According to the strict definition, a crowbar abut¬ 
ting against a fulcrum, a pair of pliers in use, or a 
simple pulley block with its fall, would be a ma¬ 
chine, but ordinary use would hardly include such 
as these; an implement or tool whose parts have 
no relative movement, as a hammer, saw, chisel, 
plane, or the like, would not, of itself, in any ease 
be a machine.7'^ The term "machine” includes ev¬ 
ery mechanical device or combination of mechan¬ 
ical powers and devices to perform some function 
and produce a certain effect or lesult-*^^ 

While there have been a large number of adjudi¬ 
cations as to whether a particular article or device 
does or does not constitute a machine, in nearly ev¬ 
ery ease the decision is in connection with a statu¬ 
tory use of the word, as in statutes dealing with 
customs duties see Customs Duties § 34; statutes 
requiring employers to provide safeguards for em¬ 
ployees see the C.J.S. title Master and Servant § 
232, also 39 C.J. p 410 note 72-p 411 note 80; reve¬ 
nue statutes see the C.J.S. title Taxation § 73, also 
61 C.J. p 188 note 99~p 189 note 5; and statutes 
providing for compensation to workmen see the C.J. 
S. title Workmen’s Compensation Acts § 36, also 
71 C.J. p 374 notes 66-68. The word "machme” 


has been defined and treated in connection with its 
use in statutes dealing with the classes of patentable 
subject matter, see the C.J.S. title Patents § 10, also 
48 C.J. p 22 note 39^p 23 note 56. Various ma¬ 
chines which have been considered as constituting 
or not constituting gaming devices are discussed in 
Gaming § 1 g. 

^^achine” has been held to be synonymous with 
"engine,” and the terms have been compared and 
distinguished see 30 C.J.S. p 250 notes 1, 3. 

It is not a synonym of "machinery,”79 the latter 
term being of a much broader application and much 
more comprehensive and extensive signification or 
meaning than "machine” as stated post p 894 notes 
14-16. ^^achine” has been distinguished from 
^^means”®® and ^^ool.”®^ 

Machine shop, A workshop for making or re^ 
pairing machines.®® 

Machine tool. The term is variously defined as a 
machine driven by water, steam, or other power, 
for performing operations formerly accomplished 
by means of hand tools, as planing, drilling, sawing, 
etc., and taking its special name from the kind of 
work performed;®® a machine for doing work with 
cutting tools, or one utilizing minor tools in per¬ 
forming the actual work, as a lathe ;®4 a complex 
machine for shaping materials.®® The term has been 
judicially construed in connection with customs du¬ 
ties see Customs Duties § 34. 

Sewing machine, A machine for sewing;®® a ma¬ 
chine for stitching ordinary fabrics.®*^ 

Other phrases employing the word are set out in 
the note.®® 


plane, the wedgre, and the screw. 
In compound machines two or more 
of these powers are combined for the 
production of motion or the applica¬ 
tion or transmission of force.”— 
Dunn V. Orchard Land Co., 136 P. 872, 
874, *68 Or. 97. 

7-a. Ark.—^Blankenship v. Oox, 1'62 S. 
W.2d 918, 923, 204 Ark. 427. 

77. Ark.—Blankenship v. €o^ supra. 

7a U'S—Atlantic Brldgre Co. v. At¬ 
lantic Coast Line R. Co., DC.!Fla, 
56 F.2d 163, 165 

Mo —^Lumatz v. American Car & 
Foundry Co., 273 S.W. 1089, 1092, 
217 Mo.App. 94. 

38 Q J. p 330 note 80. 

79. IT S.—Coxpas thizls quoted In. 
Quinlivan v. Northwestern Fire & 
Marine Ins. Co., C.C.A,N.T., 37 F. 
2d 29, 30 

3>8 C J. p 330 note 9. j 


* *^9flEa6blnes*’ and ‘^machlnezy" distin¬ 
guished 

N.Y.—^Michalski v. American Machine 
& Foundry Co., 122 N.EI. 233, 234, 
*225 N.Y. 294. 

80. U.S.—^Boyden Power^Brake Co v 
Westingrhouse, Md, 18 S Ct 707, 
716, 170 US. 537, 42 L Bd. 1136— 
Tilghman v Proctor. Ohio, 102 U. 
S. 707. 728, 26 L.Bd. 279, 

81. N.Y.—Northern New York Trust 
Co. V. Bano, 273 N.Y S 694, 697, 151 
Misc. 684. 

38 C.J. p 329 note 77 [b]. 

88. Mo —Chamberlain v. Missouri 
Pac. R Co., 75 S W.2d 835, 837. 335 
Mo. 1120. 

88 C.J. p 330 note 84. 

•Machine and repair shop 

Can.—Chaplin v Provincial Ins. Co., 
’23 U.C.C.P. 278, 282. 

sa US.—Sears, Roebuck & Co. v 
U. S., 2 Ct.CustApp. 329, 330— 


Myers v. U. S., 1 Ct Cust App 22^^ 
227. 

8ft. US —Sears, Roebuck & Co. v. U. 
S, 2 Ct.CustApp. 329, 330—^Myers 
V. U. S., 1 Ct.Cust.App. 226, 227. 

85. U.S.—Sears, Roebuck & Co. v. U. 
S, 2 Ct.CustApp 329, 830. 

8a US.—^Durbrow & Heame Mfg. 

' Co V. U. S., 9 Ct.Cust App. 148, 151- 
57 C J. p 539 note 93 [a] 

“Sewing machine company” see 15 C 
J S p 648 note 9, also 57 C J p 539 
note 95. 

87. US—^Durbrow & Heame Mfg 
Co. V. U. S., supra 

88. Phrases 

(1) “Embroidery machine” distin¬ 
guished from “sewing machine” see 
29 C J S p 759 note 5. 

(2) “Fire lighting machine” see 35 
C J S. p 806 note 39. 

(3) “Flying machine” see Aerial 
Navigation $ 2. 
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KACEINERY 


MACHINEBY. ^Tifachineiy' is a word of conunon by which anything is kept in action or a desired re- 
and everyday use.*® Primarily^o it may be defined s^t is obtaineda complete system of parts adapt- 
as the works of a machine the means and ap- ed to a pnrpose;^ the arrangements for effecting a 
pliances by which anything is kept in action;92 the specifilc end;^ the combination of mechanical means 
mechanism or works of a machine or machines to a given end;^ any mechanical device to carry 

the working parts of a machine, engine, or instra- on any particular work, or keep anything in action, 

ment.2^ Then it may also be defined as machines or to effect a specific purpose or end, as the machin- 
in general or collectively the parts of a machine ery of govemment.*^ Considering the end or ef- 
considered collectively 6 the parts of a machine feet of the combined means or appliances, in a 
or engine, or a number of machines and kindred ap- technical sensed machinery may be defined as the 
pliances, taken collectively the combination of working parts of a machine, engine, or instrument, 
the several parts to put it in motion any com- arranged and constructed so as to apply and regu- 
plex system of means and appliances ;99 any com- jate force;® a mechanical combination of parts for 
bination of means working together.^ creating or for applying power in engines or ma¬ 
in its broader sense,2 the means and apphances chines;^® any combination of mechanical means 

(4) "Homopolar machine" see Elec- i culture is a steam, water, or horse i 97. U.S.-~-Quinlivan v. Northwestern 


tricity § 1 b. 

(5) "Milling machine," described as 
a machine the function of which is to 
shave, with ezceedlnsr exactness, at 
times within less than a hair's 
breadth, the rougrh or irregular sur¬ 
face of metal. This operation is per¬ 
formed by a cutter which is a solid 
steel wheel. In and across the width 
of its circumference are set teeth or 
knives which, as It revolves at a 
speed of about one hundred revolu¬ 
tions each minute, do the shaving — 
Michalski v. American Machine & 
Foundry Co., 122 N.E. 933, 234, 295 
N.T 294. 

(6) "Perfect machine ”—Electric 
Hammer Corp. v. Deddens, 267 SW. 
207, 208, 20.6 Ey. 232—18 C.J. p 811 
note 56 [a], 

(7) "Reaming machine," described 
as a heavy, powerful device, for 
reaming or enlarging holes already 
drilled —^American Car & Foundry 
Co. V. Thornton, Pa, 183 F 114, 115, 
105 CCA 33. 

' (8) "Roll machine," described as a 
machine used in woolen manufactur¬ 
ing—Elliot V. Secor, 60 Mo 163, 164 
—54 C J p 1101 note 59. 

(9) "Slot machine" as a gaming 
device see Gaming § 1 g. 

(10) "Sticker machine" defined see 
the C J S title Mills S 2, also 60 C.J. 
p 33 note 60. 

(11) "Teletsrpe machine," described 
as a telegraph machine which type¬ 
writes the telegram as the message 
is received instead of requiring the 
operator to receive it In the Morse 
code and transcribe It. It Is in gen¬ 
eral use in the telegraph offices, and 
the results of its operation may be 
seen in the typewritten slips pasted 
on a telegraph blank when delivered. 
—In re Teletype Machine No 33335, 
191 A. 210, 211, 126 Fa 6'33 As not 
constituting a gaming device see 
Gaming § 1 g. 

(12) "Threshing machine" in agri¬ 


power machine which in its most 
complete form beats the graan ffom 
the ears of cereals, separates the 
grrain from the straw, and winnows it 
from the chaff —^Mundell v Swed- 
lund, 80 P2d 13, 14, 59 Idaho 29— 
62 C.J. P 947 note 46. 

(18) "Winnowing machine," de¬ 
scribed as a machine for cleaning 
grain by the action of riddles and 
sieves and air blast; a fanmng ma¬ 
chine or fanning mill.—^Baker v. F. 
A. Buncombe Mfg Co., Mo., 146 F. 
744, 748, 77 C.CJI. 234. 

(14) Additional phrases as to 
which more recent adjudications have 
not been found see 33 C.J. P 830 notes 
•88, 85, 8« 

89. Iowa.—^Tubbs v Mechanics’ Fire 
Ins. Co, 108 N.W. 324, 326, 131 
Iowa 217. 

90. Ala —Georgia Pac. R. Co. v. 

Brooks, 4 So. 289, 290, 84 Ala. 138. 

91. Ala.—Gteorgia Pac. R. Co. v. 

Brooks, supra. 

92. NT.—^Brewer v. FOrd, 12 N.T. 
S. 619, 624, <59 Hun 17. 

93. Mass—^Murphy v. O’Neil, 90 N. 
E. 406, 407, 204 Mass. 42, 26 L.R. 
A .N S , 146. 

94. XJ.S —Hawkins v. Frick-Reid 
Supiily Corp, CXlA.Tex., 154 F.2d 
88, 89. 

RI.—^Doty V. Oriental Print Works 
Co, 67 A. 586, 591, 28 R.I. 872. 
Wash.—^Monroe Calculating Mach. Co 
V Department of Labor and In¬ 
dustries, 120 P.2d 466, 471, 11 

Wash 2d 636. 

95. 17. S —^Hawkins v. Frick-Reid 
Supply Corp., CCA.Tex., 154 F.2d 
88, 89 

Wash.—^Monroe Calculating Mach. 
Co V. Department of Labor end 
Industries, 120 P.2d 466, 471, 11 
W^ash 2d 636, 

96. La—^Haddad v. Commercial Mo¬ 
tor Truck Co. 84 So 197, 198, 146 
La. 897. 

38 C J p 330 note 94. 
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Fire & Marine Ins. Co, C.C.A.NT., 
.87 F.2d 29, 80. 

98. AIsl —Georgia Pac. R. Co. v. 
Brooks, 4 So. 289, 290, 84 Ala. 188. 

99. La.—(Haddad v. Commercial Mo¬ 
tor Truck (^. 84 So. 197, 198, 146 
La. 897. 

Similarly ecapressed 
A complex system of appliances.— 
Quinlivan v. Northwestern Fire & 
Marine Ins. Co., C-CAN.T., 87 F.2d 
29, 30. 

1. TT.S.—Quinlivan v. Northwestern 
Fire & Marine Ins. Co., supra. 

2. Iowa.—Tubbs v. Mechanics’ Ins 
Co, 108 N.W. 824, 826, 131 Iowa 
217. 

3. XJ.S.—^Hawkins v. F^ick-Reid Sup¬ 
ply Corp, C.C.A Tex., 154 F.2d 88, 
89. 

Iowa—^Tubhs v. Mechanics' Ins. Co. 

108 N.W. 824, 326. 131 Iowa 217. 
Okl—Cleveland v. Hightower, 234 P. 
614, 616, 108 Okl. 84. 

4. U.S.—Hawkins v. Frick-Reid Sup¬ 
ply Corp., C.C.A.Tex, 154 F.2d 68, 
89. 

Iowa—^Tubbs v. Mechanics’ Ins. Co, 
108 N.W. 324, 326, 181 Iowa 217. 

5. U.S—Quinlivan v. Northwestern 
Fire & Marine Ins. Co., C.CA.N.T.^ 
87 F.2d 29, 30. 

fiL La.—^Benedict v. New Orleans, 11 
So. 41, 44 La Ann. 793, •794. 

7. La.—^Haddad v. Commercial Mo¬ 
tor Truck Co, 84 So. 197, 198, 146 
La. 897. 900 

8. Iowa.—Tubbs v. Mechanics' Ins. 
Co., 108 NW. 824. 626, 181 Iowa 
217. 

9. Iowa—Tubbs v. Mechanics' Ins. 
Co, supra. 

NT—^Brewer v. Ford, 12 N.T.S. 619,. 
624, 59 Hun 17 

10. Mass—^Murphy v. O’Neil, 90 N. 
E. 406, 407, 204 Mass. 42, 86 L.R. 
A.,N.S, 146. 
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designed to work together so as to effect a given 
end, as the machinery of a watch, a canal lockj^i 
any constmction of mechanical means designed to 
work together so as to effect a given end;^2 an 
artificial work which serves to apply or regulate 
moving power or to produce motion.^^ 

“Machinery^ is not synonymous vrith “machine*^ 
see ante p 892 note 79. The word "machinery* is 
of a much broader application^^ and much more 
comprehensively and extensive,i® in its signification 
or meaning tha-n "machine,” "machinery* including 
appurtenances necessary to the working of a ma- 
ehine.l7 

"Machinery* has been compared with "appara¬ 
tus** see 3 C.J.S. p 1426 note 69, and has been dis¬ 
tinguished from '‘plant.**i8 

There have been a number of decisions as to 
whether the term "machinery* does or does not in¬ 
clude particular articles, some of the decisions be¬ 
ing set out in 38 C-J. p 231 notes 14-37. For other 
cases where a statutory use of the word "machin¬ 
ery* is involved see the references made in the defi¬ 
nition Machine ante p 892. 

Phrases employing the word are set out in the 
note.i® 

MACHINIST. A constructor of engines and mar 
chines a constructor of machines or one skilled 
in their construction;^! a constructor of machines 
and engines, or one well versed in the principles of 
machines.^2 It is a word broad enough to include, 
not only an ordinary machinist, but a skillful ma¬ 


chinist as well.23 It has been held that a machin¬ 
ist^^ and a master machinist-^ are mechanics. 

MACKEEEL. See Fish § 1. 

MADE. See Make post p 908 notes 99-10. 

MADHOUSE. A house where insane persons axe 
detained and treated; an insane asylum.^^ Insane 
asylums are discussed in Asylums § 3 et seq% Also 
a place or scene of bewildering eonfusion.37 

MADMAN. See Insane Persons § 2 d. 

MADNESS. See Insane Persons § 2 d. 

MADONNA. In Italy the primary meaning of the 
word is "my lady,** it being an Italian term of ad¬ 
dress formerly used as the equivalent of "madam,** 
where "signora** is now substituted.^^ The word is 
also an Italian designation of the Virgin Mary; a 
pictui'e or statue of the Virgin Mary.29 In the 
United States, and among all English-speaking peo¬ 
ple, the word "Madonna** is generally understood 
to refer to the Virgin Mary or to a pictorial rep¬ 
resentation of the Virgin Mary.39 

MAD POINT. See Insane Persons § 2 d. 

MADRASTBA. In Spanish law, stepmother.31 

MADBINA. In Spanish law, godmother, whose re¬ 
lationship prevents marriage with the baptized one 
or its parents.33 

MAELSTROM. Any destructive or wide-reaching 
noxious infiuence.33 


11. La—^Haddad y. Commercial Mo¬ 
tor Truck Co, 84 So 197, 198, 146 
La. 897, 900. 

Mass.—Murphy v. O’Neil, 90 N.E. 406, 
407, 204 Mass. 42. 26 LRA.,N.S., 
146. 

ISL Ind—^Brower v. Locke, >67 N.E. 
1015, 1017, 81 IndApp. 353. 

R.I—^Doty V. Oriental Print Works 
Co.. 67 A. 686, 591, 28 BI 872. 

13. N.T.—Brewer v. POrd, 12 NT.S. 
619, 624, 59 Hun 17. 

14. T7.S —Corpus Juris guotad lu 
Quinlivan v Northwestern Fire & 
Marine Ins. Co., • C.C A N.Y., 37 F. 
*2d 29, 30. 

Wis—Worden-Allen Co. v. Milwau¬ 
kee, 176 N W. 877, 878, 171 Wis. 124. 

'15. U.S.—Coxpus Juris quoted In 
Quinlivan v. Northwestern Fire & 
Marine Ins Co, C.CA.N.Y., 87 F 2d 
29 30. 

3iS C J. p 830 note 11. 

13. U.S.—Corpus Juris guoted in 
Quinlivan v Northwestern Fire & 
Marine Ins Co« C.aA.N.Y., 37 F.2d 
29, 30. 

38 C J. p '380 note 12. 


17. US—Corpus Juris 'quoted In 
Quinlivan v Northwestern Fire & 
Marine Ins. Co., CCANY, 37 F2d 
2d 29, 30. 

38 C.J. p 331 note 13. 
la N.B —^Eastern Trust Co v. Cush- 
in^r Sulphite Fibre Co, Ltd., 3 N. 
BE<i 378, 382, 2 East L.R 28. 

19. Phrases 

(1) “Machinery of mediation”— 
Cole V. Atlanta Terminal Co , D C.Ga., 
15 FSupp. 131, 133 

(2) “Second-hand machinery;" 
such machinery as has been previ¬ 
ously used by another person—^Max¬ 
well V. Bastrop Mfgr. Co, 14 S.W. 35, 
37, 77 Tex 233, 

(3) Other phrases as to which more 
recent adjudications have not been 
found see 38 CJ p 231 notes 38-4i6 

20. S.C.—^Parkerson v. Wightman, 35 
S.C.L. 863, 366. 

21. N.Y.—^Michel v American Cent. 
Ins. Co., 44 NYS. 882^ 835, 17 App. 
Div. 87. 

2&i Ga—Loudon v. Coleman« 69 Ga. 
653, 655. 
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23. Mich —^Fillingrham v. Michigan 
United R Co, 117 N.W. 636, 636, 
164 Mich. 233. 

24. Ariz—Mack v. Boots, 239 P. 794 
795, 29 Anz 116. 

25. S C.—^Parkerson v. Wightman, 36 
S.CL 363, 365 

26. Webster New IntD. 

27. Webster New Int.D. 

2& U.S—^In re Riverbank Canning 
Co, Oust. & Pat.App, 95 F.2d 327, 
328, 829. 

29. US—^In re Riverbank Canning 
Co, supra 

sa US—In re Riverbank Canning 
Co., supra. 

31. Escriche Biccionarlo. 

82. Escriche Diccionano. 

33. Iowa.—Wisner v. Nichols, 148 N. 
W. 1020, 1024, 1'66 Iowa 15. 

‘'An approved deflaltlou” 

Iowa.—Wisner v. Nichols, supra. 
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JlAMSTEAZQO—MAGmTlO 


MA£STRAZGK)t In Spanisli law^ tlie Ghrand Mas¬ 
tership of one of the militaxy orders.34 

MAESTBO. In Spanish law, master; one who has 
reached a position of importance in some trade; 
also a schoolmaster.36 

Maestro de obras, A superintendent of construc¬ 
tion.®® 

MAGAZINE. A I'ecoptacle in which anything is 
stored; a storehouse; a warehouse.®^ Also a 
pamphlet published periodically containing miscd- 
laneous papers, especially critical and descriptive 
articles, stories, poems, etc., designed for the enter¬ 
tainment of the general reader.®® 

MAGEE DIE. See the C.J.S. title Poisons § !L 

MAGIO. Of or pertaining to magic; produced by 
magic, or employed in the rites of ma^cians.®® 

MAGIS. Latin, more; more fully; more in num¬ 
ber; rather.^® 

Magis pares sunt quam similes An espression 
that implies identity rather than likeness.^^ 

Maxims. ^'Magis" as the j0brst word of maadxns 
as to which there have been no recent applications 
see 38 C. J. p 332 notes 73-76. 

MAGISTEETATi. Relating or pertaining to the 
character, office, i>owers, or duties of a magistrate 
or of the magistracy.^® 

MAGISTEBBEBTTMUSnS; MAGI8TBA BEBXJM 
EXPEBIENTIA. See 38 C.J. p 332 note 79. 

MAGISTBAOT. See Judges § 2 c. 

MAGISTBADO. In Spanish law, a judge of the 
highest court.®® 

MAGISTBALIA EBEVIA. Writs adapted to spe¬ 


cial cases, and so called because drawn by the mas¬ 
ters in chancery.®® 

MAGISTBATE. Defined and discussed generally 
see Judges § 2 c. The statutory requirement of a 
magistrate’s affidavit in extradition proceedings is 
treated in Extradition § 14. The jurisdiction of mag¬ 
istrates over a preliminary examination of a person 
accused of crime is discussed in Criminal Law § 
334 o; and for a discussion of statutory or consti¬ 
tutional provisions giving magistiates power or ju¬ 
risdiction summarily to try and determine minor 
offenses and trivial breaches of the peace see Crim¬ 
inal Law § 368. A magistrate’s court as a local 
court in some cities for the trial of small cases see 
Courts § IL Under the provisions of some polioies 
of insurance a magistrate’s certificate as to loss 
sustained is a requirement, see Insurance § 982 (1) 
f; and with reference to fire insurance see Insurance 
§ 1022 . 

MAGNA. A Latin term; literally, great, large,, 
tall, broad, full; also great, grand, noble, lofty, im¬ 
portant, momentous.®® 

Maxims, '^agna” as the first word of maxims 
as to which there have been no recent applications 
see 38 C.J. p 332 notes 87-01. 

MAGNA ASSI8A EUGENDA. An ancient writ 
to summon four lawful knights before the justices 
of assize, there to choose twelve others, with them- 
sdves to constitute the grand assize or great juxy^ 
to try the matter of right.®® 

MAGNEFLUXING. A process of dectrolysis to 
determine interior fiaws in steel. It is recognized as 
a valid, practical test.®^ 

MAGNET. Loadstone; any body having the char¬ 
acteristic properties of loadstone.®® 

MAGNETIO. Of or pertaining to the magnet; pos¬ 
sessing the properties of the magnet, or cozxespond- 


34. Esorlche Diccionario. 

35. Escnche Diccionano. 

36; BSscnche Diccionano. 

37. Mo.—Slate v. Sprasue, 60 S.W. 
901. 908. 149 Mo 409 

38. US—Cory v. Physical Culture 
Hotel. DC.N.Y.. 14 FSupp. 977. 
984—^U S V. Silk Association of 
dAjnerlca. 16 Caat.App. 666, 669. 

83 C.J. IP 382 note 71. 

39. Webster New IntD 

*‘Magic heeler** see the CJ.S. title 
Physicians and Surgeons f 1, also 
48 C.J. p 1066 note 93. 


40u Blaxft (U>. 

41. W Va.—State v. Wirt County Ct, 
39 S.E3. 884. 889, 981, 68 W.Va. 280. 

48. Black XuD, 

**Magl8tenal precinct" see Counties 
6 40 a. 

48m Bscnche Diccionario. 

44m BlacSc LJ>. 

46. Andrews D.Deac, 

Phrases 

(1) **Magna Gharta (Carta)" see 
14 C J.S. P 639 note 12. 
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(2) Other phrases employing the 
word and aa to which there have been 
no recent applications see 88 C.J. p 
832 note 84. 

46. Black I..D. 

38 C jr p 832 note 85. 

47. m.—^Eamienskl v. Bluebird Air* 
Service, 63 NE.2d 181. 188, 321 IlL 
App. 340. 

48 Webster New mtD. 

88 O J. p 882 note 94 ta]. 
**E]lectroinagnet" see Electricity 8 1 
b. 
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ing properties;^® also, endowed with eactraordinary 
personal attractiveness.^® 

MAGNETISM. Property, quality, or state of be¬ 
ing magnetic; the manifestation of the force in 
nature which is seen in a magnet; also, power to 
attract; power to excite the feelings and to gain 
the affections.®! 

MAGNETO. A prefix meaning pertaining to, pro¬ 
duced by, or in some way connected with, magne¬ 
tism.®® As an electrical term see Electricity § 1 b. 

MAHELE. A Hawaiian word meaning division.®® 

MAHOGANY. A wood which is the product of the 
Swietenia which is a genus of the Meliacesa family. 
Trees of the Swietenia group producing mahogany 
grow principally in the West Indies, southern Floiv 
ida, southern Mexico, Central America, Venezuela, 
and Pera.®4 

Philippine mahogany. The wood known as Philip¬ 
pine mahogany is neither true mahogany nor any 
kind of mahogany. Various woods grown in the 
Philippine Islands are called by this name, but they 
are not scientifically or botanically related to the 
tree family Meliaoeas, the product of which consti¬ 
tutes true mahogany.®® 

San Domingo mahogany. A trade term which 
does not necessarily mean mahogany grown on the 
Island of San Domingo, but means a good figured 
mahogany equal in density to that known as San 
Domingo.®® 

MAID or MAIDEN. A female child; a female 
servant; a female who has preserved her chastity; 
a girl; an unmarried woman; a young unmarried 


woman; a virgin.®"^ In its ordinary meaning a 
young, unmarried woman, not necessarily one who 
has preserved her chastity.®® 

MAIDEN. In Scotch law, an instrument formerly 
used in beheading criminals.®® 

MAIHEMinM. In old English law, mayhem.®® 

Maxims. ^Maihemium” as the first word of max¬ 
ims as to which there have been no recent applica¬ 
tions see 38 C.J. p 333 notes 14^ 15. 

'MATT. Defined see the C.J.S. title Post Offce § 
1, also 49 C.J. p 1132 notes 11-14. Presumptions as 
to the mailmg and delivery of mail matter see Evi¬ 
dence § 136. 

Phrases employing the word are set out in the 
note.®! 

MAILABLE MATTER. See the C.J.S. title Post 
Office §§ 19-22, also 49 C.J. p 1155 note 42-p 1166 
note 79. 

MAIM. See, with reference to the maiming of per¬ 
sons, the C.J.S. title Mayhem § 1, also 40 C.J. p 
2 notes 2-7, and 38 C.J. p 333 notes 27, 28; in con¬ 
nection with the maiming of animals see AniTnal?^ § 
236. 

MAIN. The word “main” is frequently used in 
connection with many different things.®® 

As a noun. “Main” was once the word in our 
language to describe the great sea as distinguished 
from any of its arms; that is, the high sea,®® 

In popular usage, the word signifies a principal 
line or conduit; a pnncipal duet or pipe; as dis- 


•4S. Webster New Int.D. 

Phrases 

(1) “Magmetic chuck” see 14 C.J S. 
p 1116 note 26 

(2) “Magnetic healer*' see the OJ. 
S. title Physicians and Surgeons S If 
also 38 C J p 338 note 97. 

(3) “Magnetic induction” see Elec¬ 
tricity § 1 b 

50, Webster New Int.D, 

51. Webster New Int.D. 

Phrases 

(1) “Animal magnetism** see Hyp¬ 
notism 42 C J.S. p 368 note 73. 

(2) “Electromagnetism” see Elec¬ 
tricity § 1 h. 

JS2, Webster New Int.D, 

.53. Hawaii.—Thurston v. Bishop, 7 
Hawaii 421, 441. 

Mi TT.S —^Indiana Quartered OaJc Go 
V. Federal Trade ConoLmlssion, 26 F. 
2d 340. 841. 


55. IT S —^Indiana Quartered Oak Co 
V Federal Trade Commission, su¬ 
pra. 

Otherwise expressed 
N.T.—New York Cent. R. Co v. War¬ 
ren Ross Lumber Co., 190 NYS. 
835, 836. 

56, Mo —Snoqualml Realty Co. v. 
Moynihan, 7i8 SW. 1011, 101-8, 179 
Mo 629. 

67- Vt—State w Shedrick, 88 A. 75, 
69 Vt. 428, 431. 

58. Vt—State v. Shedrlcki supra. 

59. Black LD. 

60. Black LD. 

61. Phrases 

(1) “Mail catcher” see the C.J S. ti¬ 
tle Railroads § 1, also 38 CJ. p 333 
note 23. 

(2) “Mail coach” see 14 C.J.S. p 
1299 note 17. 
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(3) “Mail crane'* see the C J S. title 
Railroads S If also 38 C.J. ip 333 note 
23 

(4) “Mall matter** see the C J.S ti¬ 
tle Post Office § 1, also 49 C J. p 118'2 
notes 15, 16. 

(5) “Request by mall;** a familiar 
phrase said not to import that the 
person to whom it is addressed shall 
receive it, but only that the person 
by whom it is made shall deposit 
in tho post oHlce a written request, 
duly directed, so that, in the usual 
course of the mail, it will reach its 
destination.—^Lothrop v. Greenfield 
Stock Mutual Fire Ins. Co., 2 Allen 
(Mass) 82, 85. 

62, Or—Oregon, C. & E. Ry. Co. v 
Blacluner, 59 P.2d 694, *696, 1-54 Or. 
388. 

63. NY—Santoro v. Margolis, 61 N. 
YS.2d 320, 322, 186 Misc. 169 

“Main sea*' see infra notes 71, 72. 
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tuii^aislLed from a lesser one, especially a conduit 
leading directly to or from a reservoir.64 

As an adjective. The word is more common as 
a sabstantival elliptical use of the adjective, which 
usually has the sense of principal, or chief in size, 
strength, importance, etc.®® As an adjective the 
word is defined as meaning first or chief in size, 
rank, importance, strength, extttit, etc.;®® chief or 
principal in permanent relation to others of the 
same kind or group;®'^ principal;®® chief;®® lead¬ 
ing.'^® 

<<Main” has been held to be synonymous with 
^'essential’’ see 30 C.J.S. p 1228 note 63.2, and ^im¬ 
portant’’ see 42 C.J.S. p 408 note 53JL 

Main sea. That part of the sea which lies not 
within the body of the country;*^! that part of the 
sea lying outside of the terras fauces or points on 
the opposite shore sufficiently near to enable ^persons 
standing on one shore to distinctly see and discern 
with the naked eye what is doing on the opx>osite 
shore.*^® ^Tdain sea” may be synonymous with ^iiigh 
sea” see 39 C.J.S. p 899 note 17. 

Other phrases employing the word are set out 
in the note.^® Additional phrases as to which more 


recent adjudications have not been found see 38 
C J". p 334 notes 39-48. 

MAINE. The name of one of the states of the 
United States of America, formed out of that part 
of the territory of Massachusetts called the district 
of Maine.^^ 

MAINLAND. The word has a single and definite 
meaning, whi(di is the principal land.^® The term 
is opposed to ‘^island” see 48 G.J.S. p 775 note 52. 

MAINLY. As commonly defined, the word ^‘main¬ 
ly” means principally, chiefly, in the main.^® 

MAINFEISE. The taking or receiving of a person 
into friendly custody, who otherwise might be com¬ 
mitted to prison on security that he should be forth¬ 
coming.^^ 

MAINSWORN. Forsworn, by making false oath 
with hand (main) on book.*^® 

MAINTAIN. 

In General 

As its structure suggests,7® ‘^maintain” signifies 
literally, to hold by the hand.®® While it is a word 
of common use®^ and is said to have a well-defibo.ed 


M, N.J—Jersey Central Power A 
Light Co. V. State Board of Tax 
Appeals. 37 A 2d 111, 112, 118, 131 
N.J.Iiaw 565. 

38 C.J. p 333 note 80. 

66. Or.—Oregon, O. A E. By. Co v. 
Blackmer, 69 P.2d 694. 696, 154 Or. 
3*88. 

66. N.T.—Santoro v. Idargolls, 61 N. 
Y.S2d ^SO, 822, 186 Misc. 169. 

Or.—Oregon, C. A E. By. Co. v. Black¬ 
mer, 69 P.2d 694, 6»6, 154 Or. 8(88. 
aimilarty defined 

“Mean" means first in size, rank. 
Importance—^Evers v. Flanagan, 61 
rT.Y.S2d 496, 499, 186 Misc. 101. 

67. Or.—Oregon, C. A B. By. Co. v. 
Blackmer, 59 P.2d 694, i696, 154 Or. 
388. 

68. Iowa.—^Dunlieth A Dubuque 
Bridge Co. v. Dubuque County, 8 
]SrW. 448, 447, >55 Iowa 658. 

N. Y.—Evers v. Flanagan, 61 NY.S. 
2d 496, 499, 186 Misc. 101—Dobess 
Bealty Oorp. y. Magid, 61 N.Y.S.2d 
324, 328, 186 Misc. 226—Santoro v. 
Margolis, 61 K'.Y.S.2d 320, 322, 186 
Misc. 169. 

Or.—Oregon, C. A E. By. Co. v. Black¬ 
mer, 69 P.2d *694, 696, 164 Or. 388. 

69. K.Y.—^Bvers v. IFlanagan, 61 N. 
Y.S.2d 496, 499, 18>6 Misc. 101— 
Dobess Bealty Corp. v. Magid, 61 
NYS2d 3'24, 328, 186 Misc. 225— 
Santoro v Margolis, 61 N.Y.S.2d 
820, 322, 166 Misc. 169. 
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Or.—Oregon, CAE. By. Co. v. Black¬ 
mer, 59 P.2d 694, 696, 154 Or. 883. 

70. IT.Y.—Santoro v. Margolis, 61 N. 
YS2d 820, 822, 186 Misc 169. 

Or.—Oregon, C. A B. By. Co. v Black¬ 
mer, 59 P.2d 694, 696, 154 Or. 388. 

71. US.—U. S. V. Rodgers, Mich, 14 
S.Ct. 109, 111, 150 U.S. 249, 264. 37 
Ii.Ed. 107—^De Lovio v. Boit, CC, 
Mass., 7 F.CasJro.3,7?6, 2 Gall 898, 
428. 

72. N.Y.—^People v. Richmond Coun¬ 
ty. 73 NT.Y. 898, 396. 

38 C J. p 834 note 88. 

73. Phrases 

(1) “Gas mains*’ defined see Gas 9 
18 a. 

(2) **Main channel” see 14 p.J S. p 
398 note 18. 

(3) **Main line” as a railroad term 
see the CJ.S. title Railroads S 1- 
Compared with “branch line” see 11 
C.J.S. p 766 note 26. 

(4) "Mam ocean"—^In re Public 
Beach, Borough of Brooklyn, City of 
New York, 177 N.B 138, >256 N.Y. '655. 

(5) **Maln thoroughfare” within 
statutory eligibility for liquor licens¬ 
es see Intoxicating Liquors S 18i6; 
and within rule as to right of way 
between motor vehicles see the C J S. 
title Motor Vehicles 9 3®®* clIso 42 C. 
J p 973 note 85 [a]. 

74. Bouvier IL.D. 

Hlstoxloal 

According to some historians, 
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Maine was discovered by the Norse¬ 
men about 1000 AD. It was settled 
and came under the control of Massa¬ 
chusetts in the seventeenth century. 
By act of congress dated March 3, 
1820, Maine was admitted into the 
Union as a separate state, her admis¬ 
sion being a part of the Missouri 
Compromise.—^Encyclopsedia Brltan- 
nica. 

75. N.C.—State v. Barco, 63 S.B. 673, 
674, 160 N.C. 792. 

76. Wis.—^McGill V. Baumgart, 2«8 
N.W. 799, 802, 283 Wis 86. 

77. N.Y.—^Matter of Wolfe, 8 N.Y. 
Leg.Obs. 883, 385. 

38 C.J. p 834 note 52. 

78. Black L.D. 

79. Ala.— Corpus Juris quoted In 
■Louisville A N B. Co. v. Stanley, 
167 So. 745, 746, 232 Ala 273. 

lj[o.—Carson-Bafcd Co. v Stem, 81 
SW. 772, 773, 129 Mo 881, 32 L.R. 
A. 420. 

80. Ala— Corpus Juris quoted in 
Louisville A N. B. Co v. Stanley, 
167 So. 745, 746, 232 Ala 278. 

Mo—^EViel V Alewel, 298 S.W. 762, 
764, 318 Mo. 1. 

N’.M.—Anderson v. U. S. Fidelity A 
Guaranty Co., 104 P.2d 90*6, 907, 44 
N.M. 483, 129 A.L R. 1084. 

38 O.J. p 834 note 57. 

81. Ala —Corpus Juris quoted in 
Louisville AN R. Co. v. Stanley, 
167 So. 74i5, 746, 232 Ala 273. 
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oftentimes its meaning depends on the 
intention of the parties and the context of the in- 
strament.S3 On the other hand, it has been said 
that so many different and conflicting constructions 
appear to have been given to the word “maintain” 
that its character for exactitude of meaning is badly 
damaged.^^ 

The term has been held to be one of broad and 
comprehensive meaning,having no precise legal 
significance^^ and no technical meaning.^^ 

The word “maintain” is employed in one sense to 
indicate the idea of preserving or keeping some¬ 
thing which is already in existence,^ ^ and there 
must be something in existence before it can be 
maintained.^^ In this sense the term does not in¬ 
clude the concept of erecting or building something 
which is not already in existence,and it does not 
mean to provided^ or to construct, 32 and it has been 


held to be not broad enough to include or comprise 
a complete rebuilding or reconstruction,®® 

When the word “maintain” is used to signify the 
preserving or keeping of something in an existing 
state or condition, it embraces acts of repair®^ and 
all other acts which are necessary to prevent a de¬ 
cline, lapse, or cessation from that state or condi¬ 
tion.®® 

In a slightly different sense, the term, as ordina¬ 
rily used, implies an effort or will to hold or keep 
in a particular state or condition,®® and it may be 
sufficiently broad®^ and comprehensive,®® in the 
light of the subject matter,®® to include the idea of 
erecting or providing something not already in ex- 
istence,^ as well as maintenance,® although this is 
the unusual rather than the usual meaning of the 
word.® It may mean to rebuild^ or to reconstruct,® 
and it may include keeping up, preserving, and re¬ 
building in case of destruction.® The duty to main- 


wash—state V. Weston, 225 P. 411, 
412, 129 Wash. *607. 

82. Ala.—CtotpiUB jmxla auoted la 
Louisville & N. R. Co. v. Stanley, 
167 So. 745, 746, 232 Ala 273. 

Wis.—State ex rel. Bodenhaaen v. 
Chicago, M. & St. P. R. Co., 159 N. 
W. 919, 9*21, 164 Wis. 304 

83. Ala.—Ck>zpiu JTuxls quoted in 
Louisville & N. R. Co. v. Stanley, 
1>87 So. 745, 746, 232 Ala. 273. 

N T.—(Coxpua OTozis dted in Shiel- 
crawt V. Moffett. 61 N.E 2d 435, 440, 
294 N.T. 180—-In re Gabler's Will, 
251 N.TS. 211, 217, 140 Misc. 581. 
38 C.J P 384 note 60. 

Slmiliaily expressed 

(1) The word has been given vari¬ 
ous meanings depending on the con¬ 
text of the instrument in which it is 
used.—^Young v. Arbyrd Compress 
Co., D.C.MO., 66 FSupp. 241, 243. 

(2) The meaning of the word 
“maintain” may vary according to 
the context.—Cozpus Jnxls cited la 
Laney v. Glidden Co., 194 So. 849, 861, 
239 Ala. 396 

84. U.S.—Swettman v. Remington 
Rand, DO Ill., 65 F.Supp. 940, 948 
—Sonnesyn v. Federal Cartridge 
Co, D.CMinn, 54 5B'Supp. 29, 32— 
Owens V. Greenville News-Pied- 
mont, DCS.C, 43 FSupp. 785, 789 
—^Ricciardl v. La^zara Balung Cor¬ 
poration, DC.N.J., 82 F.Supp. 956, 
958. 

Similarly expressed 

‘When we turn to the cases we 
find a Jungle of confusion.”—^Young 
V. Arbyrd Compress Co, D.C.Mo., 66 
F-Supp. 241, 248. 

85. Ala.—Louisville & N. R Co. v. 
Stanley, 167 So. 745, 746, '232 Ala. 
273 

SimUady expressed. 

The word “maintain” Is one 


broad signification.—City of Boston 

V. A W Perry, Inc., 22 NB2d *627. 

630, 304 Mass. 1‘8 

86. Conn.—^Davis Holdmg Corpora¬ 
tion V. Wilcox, 163 A. 169, 171, 112 
Conn 543. 

87. U.S —Swettman v. ReminETton 
Rand, B.O.I11, 65 F.Supp 940, 943. 

As having a technical meaning when 
used in pleadmg see infra p 903 
notes 77, 78. 

68ii Cal —Corpus Jluds quoted la 
Grand Ave. Becaty Co. v. Secur¬ 
ity First Nat. Bank of Los Angeles, 
153 P2d 407, 409, 66 Cal App 2d 939 
—Cozpus OHrls died In. Pacific 
Tank & Pipe Co v. Pacific Box 
Corporation, «64 P.2d 773, 776, 18 
Cal.App 2d 517. 

Pa—^Morris v. American Liability & 
Surety Co.. 185 A. 201. 203, 322 
Pa. 91. 

'38 C.J. p 835 note 88. 

89. Ohio —See Moorhead v. Little 
Miami R. Co, 17 Ohio 340, 353. 

Alta.—Slater Shoe Co. v. Burdette, 
6 AltaL. 4i57, 14 Dom.L.R 619, 520, 
26 West'LR. 109, 5 WestWkly. 583. 

90. Cal.—Corpus JUzls dtsd In 
Pacific Tank & Pipe Co v. Pacific 
Box Corporation, 64 P,2d 778, 775, 
18 Cal.App;2d 517. 

91. Mo.—Verdin v. City of St Louis, 
83 S.W. 480, 494, 131 Mo 26—Ver¬ 
din V City of St Louis, 27 S.W. 
447, 451—^Perkins v. Becker, 157 
S.W.2d 550, 552, 236 Mo.App 786. 

92L Mo.—^Verdin v. City of St. Louis, 
83 S.W. 480, 494, 131 Mo. 26—Ver¬ 
din V. City of St. Louis, 27 SW 
447, ^Sl—Perkins v. Becker, 167 
S,W.2d 550, 662, 236 Mo App. 786. 

Wash—^State v Olympia Light & 
Power Co, 158 P. 85, 90, 91 Wash. 
519. 


93. Or.—Kadderly v. Multnomah 
County Ct, 52 P. 515, 616, 32 Or. 
560 

94. Ohio —Weiher v. Phillips, 138 N. 
E. 57, 68, 103 Ohio St 249. 

Pa—Morris v. American Liability & 
Surety Co., 1<85 A. 201, 203, 32*2 Fa. 
91. 

As applied to buUdbigu 
The term “maintain” clearly em¬ 
braces within Its meaning the repair 
of buildings —State ex rel. Rose 
Bros Lumber & Supply Oo, v. dous¬ 
ing, 268 N.W. 844, 847, 198 Minn 85 

95. Pa—^Morris v. American Liabil¬ 
ity & Surety Co., 185 A. 201, 203, 
822 Pa. 91. 

96. Tenn—^Raulston v. Mutual Ben. 
Health & Accident Ass’n, 118 S.W 
2d 881, 885, 22 Tenn.App. 101. 

97. Cal —COzpuB JuzIb cited in 
Pacific Tank & Pipe Co. v Pacific 
Box Corporation, 64 P.2d 773, 776, 
18 Cal.App.2d 517. 

98. Mont—(Hoar v. Hennessy, 74 P. 
452, 451, 465, 29 Mont. 253. 

99. Mont.—^Hoar v. Hennessy, supra. 
1. Cal—Corpus OTuzls dted In Pa^- 

dfic Tank & Pipe Co. v Pacific Box 
Corporation, 64 P.2d 773, 776, 18 
Cal.App'2d 517. 

8. Mont.—^Hoar v. Hennessy, 74 P 
452, >454, 455, 29 Mont. 253 

3. Cal.—^Pacific Tank & Pipe Co. v. 
Pacific Box Corporation, 64 P.2d 
773, 775, 18 Cal.App.2d 517. 

4. Ind —^Ponsler v Union Tract Co.. 
132 N.E 708, 709, 75 Ind App. 616 

38 C.J p 336 note 94 

A Ind.—^Ponsler v, Umon Tract. Co, 
supra. 

e. Wis.—State ex rel Bodonhagen v. 
Chicago, M. & SI P. By. Co., 159 
N.W. 919, 921, 164 Wis. 304. 
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tain nay raqnire iho ouziog of dafaots in tha ozi^ 
inal constraetion.7 

^'Maintain” frequently conv^ the notion of con¬ 
tinuance of conditionSi^ denoting continuous or re- 
cuirent acts approaching permanence but ordi¬ 
narily it does not mean to Tnaint -ft m indeflnitdy or 
forever.^^ Its meaning in this respect depends on 
the context in which it appears and the subject mat¬ 


ter to whidi it xelate&U 

Definitiaiis 

The word ^^maintain’^ has been variously defined 
as meaning to bear the expense of;^^ to furnish 
means for the subsistence or existence of to pro¬ 
vide for;^^ to supply with means of support 
to supply with what is needed;^^ to support;^^ to 
sustain;^^ to uphold;^^ to aid;^0 and has been 


7a VTiash.—McCluns v. Elns County, 
204 P. 1064, 1065, 119 Wash. 14. 

a Mass—^Plimpton v. New York, N. 
H. & H. R. Oo., 109 N.XL 782, 788. 
221 Mass 648—Davis v. Ri<^ 62 
N.S]. 375, 876, 180 Mass. 235. 

9. Ind.—Gavin v. 154 NJL 

872, 874, 199 Ind. 98—Keeth v. 
State, 139 N.E. 689. 690. 193 Ina 
549. 

la Cal.—Hasman v. Blk Grove Un¬ 
ion Hlsh School, 245 P. 464, 465, 
76 CalApp 829. 

38 C J p 836 note 8 

11. Cal—^EteUBman v. X!lk Grove Un¬ 
ion Hish School, supra. 

Md.—Whalen v. Baltimore & O. R. 
Co., 76 A. 166, 167, 112 Md. 187. 

la Ala—Coxpns Jnzls auotsd in 
Louisville ft N. R. Co. v. Stanley. 
167 So. 745. 746, 282 Ala 278. 

Kan—Ooxpns Juls quoted la Lum¬ 
bermens Mut. Casualty go. v. EL 
W. Underhill Const Ca,‘ 88 P.8d 
1107, 1108, 149 Kan. 684. 

Md.—'Hufftaian v. State Roads Com¬ 
mission of Maryland. 187 A. 868, 
864, 162 Md. 666. 

N.M.—Anderson v. U. S. Fidelity ft 
Guaranty Co., 104 P.2d 906, 907, 44 
N.M. 483, 129 A.L.R. 1084. 

N.Y—In re Gabler's Will, 261 N.Y.S. 
211, 217, 140 Misc. 681. 

Tex —St Louis Southwestern Ry. Co. 
of Texas V. Davy Burnt Clay Bal¬ 
last Co., Civ.App., 278 S.W. 630, 
688 . 

88 C.J. p '835 note 61. 

13. Ala —Gozpns FnxlB quoted tn 
Louisville ft N. R. Co V. Stanley, 
167 So. 745, 746, 232 Ala *273. 

La—State ex rel City of St. Charles 
V. St. Louis, 1. M. ft S Ry. Co., 70 
So. 821, 628, 138 La 714. 

1ft U.S—U S. V. Admiral Oriental 
Line, 18 C C.P.A (Customs) 187, 141. 

Ala—Coipus Juris quoted In Louis¬ 
ville ft N. R Co. V Stanley, 167 So. 
745, 746, 232 Ala 278. 

88 C.J. p 336 note 74. 

15. U.S.—U. S. V. Admiral Oriental 
Lina 18 C C P.A (Customs) 137, 
141. 

Ala—Corpus Juris quoted In Louis¬ 
ville ft' N. R Co. V. Stanley, 167 So. 
745, 746, 282 Ala 273. 

Alaska—^Brace v. Solner, 1 Alaska 
861, 868. 

ift Ala—Ooxpns JUzls quoted tn 


LouisviUe ft N. R. Co. v. Stanley, 
187 So. 745, 746, 232 Ala 278. 

HL—People ex reL Bergan v. New 
York Cent R. Ca, 84 N.S12d 895, 
901, 892 Ill. 625. 

N.M.—Anderson v. U. S. {Fidelity ft 
Guaranty Co., 104 P.2d 906, 907, 44 
NM. 488, 129 AL.R. 1084. 

88 G.J. p 886 note 76. 

17. U.S.—Younsr v. Axbyrd Compress 
Co, D.CMO., 66 F.Supp. 241, 248— 
Gamer v. Menqel Cto., P.C.gy., 60 F. 
Supp. 794^ 796. 

Ala—Corpus Juris quoted In Louis¬ 
ville ft N. R. Co. V. Stanley. 167 
So. 745, 746, 232 Ala 273. 

CaL—Bosqul v. City of San Bernardi¬ 
no. 48 P.2d 547, 552, 2 CaL2d 747— 
Grand Ava Realty Ca v. Security 
First Nat Bank of Los Angeles. 
168 P.2d 407, 409. 66 C!alApPt2d 
989. 

UL—People ex reL Bergan v New 
York Cent R. Co.. 64 NJ5S.2d 896, 
901, 892 ni. 525—Board of Bducar 
tlon of Barlville Community Hiffh 
School Dist No. 880 v. Board of 
Education of Non-EUgh School Dist 
of La Salle County, 175 N.B. 810, 
812, 348 Ill. 464. 

SeuDu—^Blectrlc Service Co. v. City of 
Mullinvllla 262 P. 686, 537, 1'26 
San. 70. 

N.M—^Anderson v. U. S. Fidelity ft 
Guaranty Co., 104 P.2d 906, 907, 44 
N.M. 4S3, 129 ALR. 1084. 

N.Y—In re Gabler's Will, 261 N.YS 
211, 217, 140 Mxsa 681. 

Tenn—Raulston v. Mutual Bea 
B[ealth ft Accident Ass'a 118 S.W. 
2d 881. 885, 22 TennApp. 101. 

Tex—St Louis Southwestern Ry. Co. 
of Texas v. Davy Burnt Clay Bal¬ 
last Co., Clv.App., 278 S.W. 630, 
633. 

wyo—Jenson v- Town of Afton, 148 
P.2d 190, 201, 59 Wya 500. 

88 C J. p 385 note 77. 

Slnulaxly expressed 
To direct support—State ex reL 

National Conservation Exposition Co. 

V. Woollen, 161 S.W. 1006, 1015, 12'8 

Tenn. 456, AnnCas.l915C 465 

IB, U.S.—YounsT v. Arhyrd Compress 
Co. D.C.MO, 66 F.SUPP. 241, 248— 
Gkimer v. Mengel Co., D.CUCy., 50 
FSupp. 794, 796—U. S. v Admiral 
Oriental Lmea, 18 C,O.P. A (Cus¬ 
toms) 137, 141. 

Ala.—Corpus Juris quoted fea Lome- 
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ville ft N. B. Co. V. Stanley, 167 So. 
745, 746, 28'3 Ala. 273. 

CaL—Bosqul v. CUty of San Bernardi¬ 
no, 43 P.2d 547, 652. 2 Cal.2d 747— 
Grand Ave. Realty Co. v. Security 
First Nat Bank of Los Anaelea, 
168 P.2d 407, 409, 06 CalApp2d 
939. 

IIL—^Board of Education of EarlvlUe 
Community ELigrh School Dist No. 
880 V. Board of Education of Non- 
Hiah School Dist. of La Salle Coun¬ 
ty, 175 NE 810, 812. 848 Dl. 464 

Ran.—Electric Service C!o. v. City of 
Mullinville, 262 P. 536, 687, 125 
Kan 70. 

Mo.—Fnei V. Alewel, 298 S.W. 762. 
764, 3US Mo 1—^Lucas v St Louis 
ft S. Ry. C!o., 73 S.W. 589, 591, 174 
Mo. 270, 61 L.R A 452. 

N.M.—Anderson v U. S Fidelity & 
Guaranty Co., 104 P.2d 906, 907, 44 
NM 488. 129 AL.R. 1084. 

Tex—St Louis Southwestern Ry. Co. 
of Texas v. Davy Burnt Clay Bal¬ 
last Co., Clv.App., 278 S.W. 680, 
688 . 

Wyo—Jensen v. Town of Afton, 148 
P2d 190, 201, 69 Wyo. 600 

88 C.J. p 836 note 78. 

18. U.S.—^Youna V. Arbyrd Compress 
Co. D.C.MO., 66 F.Supp. 241, 248 
—Garner v. Menael Co., DC.Ky, 60 
FSupp 794, 796. 

Ala.—Corpus Juris quoted la Louis¬ 
ville ft N. R. Co. V. Stanley, 167 
So. 745, 746. 282 Ala. 278. 

Ill—^Board of Education of Eorlvllle 
Community EEiah School Dist No. 
880 V. Board of Education of Non- 
Hiah School Dist of La Salle 
County, 176 NB. 810, 212, 843 Dl. 
464. 

Mo—FTiel V. Alewel, 298 S.W. 762, 
764, 318 Mo. 1—^Lucas v. St Louis 
ft S. Ry. Co, 73 SW. 589, 591, 174 
Mo 270, 51 L.R.A 462. 

NM—^Anderson v. U. S Fidelity ft 
Guaranty Co, 104 P.2d 906, 907, 44 
NM. 483, 129 ALB 1084. 

N.Y—Shielcrawt v. Moffett 49 N. 
Y S 2d 64, 79. 

Tenn.—Raulston v. Mutual Ben. 
Health & Accident Ass'n, 118 S.W. 
2d 881, 886, 22 Tenn.App. 101 

Tex—St Louis Southwestern Ry. Co. 
of Texas V. Davy Burnt Clay Bal¬ 
last Co., CivApp., 278 S.W. 630, 
688 . 

88 C J. p 885 note 79. 

80. Tenn —State ex reL National 
Conservation Exposition Ga v. 
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Tarionsly defined as meaning to preserve ;21 to keep 
xip;^2 to keep in proper condition;^® to keep in 

repair;24 to keep efEectively.25 

The word has also been defined as meaning to 
preserve from lapse^ decline, failure, or cessation 
to keep from falling, declining, or ceasingto 


hold or keep in any particiilar state or condition, 
especially in a state of eflaciency or validityj^s to 
keep in a particnlar state or condition, especially 
with reference to efficiency;^® to hold in an exist¬ 
ing state or condition;®® to hold or preserve,®! or 
to hold or keep,®® in any particular state or con¬ 
dition. 


Woollen. 161 S.W. 1006, 1015, 128 
Tenn. 456, Ann<Cas.l9160 465. 

38 C.J. p 334 note 60 [a]. 

SI. Ala —Corpus Jnzls aiioted In 
Louisville & N R. Co V Stanley, 
1>67 So. 745, 746. 232 Ala 273. 

Md.—IHufCman v. State Roads Com¬ 
mission of Maryland, 137 A. 358, 
864, 152 Md 566. 

Mo.—^Verdin v. City of St Louis, 33 
S.W. 480, 494. 131 Mo. 26—Verdin 
V. City of St. Louis, 27 S.W. 447. 
451 

38 C.J. p 335 note 72. 

22. U S.—^Toung- v. Arbyrd Compress 
Co.. DC.MO.. 66 ^FSupp 241. 243— 
Garner v. Mengel Co, I>C.Ky., 50 
PSupp. 794, 796—U. S v. Admiral 
Oriental Lines, 18 C.C1P~A (Cus¬ 
toms) 137, 141. 

^la.—Corpus Juris guoted In Louis- 
vllle & N. R. Co. V Stanley, ie7 So. 
745, 746. 233 Ala. 273 

Cal.—^Bosqui v. City of San Bernardi¬ 
no. 43 P2d 647. 552, 2 Cal.2d 747 
—Grand Ave. Realty Co. v Securi¬ 
ty First Nat Bank of Los Angeles, 
153 P.2d 407, 409, 66 Cal.App.2d 
939. 

Ill—^People ex rel. Bergan v. New 
York Cent R Co., 64 NE2d 896, 
901, 392 Ill. 525—^Board of Educa¬ 
tion of Barlville Community High 
School Dist No. 880 v. Board of 
Education of Non-High School 
Dist of La Salle County, 176 NE. 
810, 812, 348 111. 464. 

Ean.—^Electric Service Co. v. City of 
Mullmville, 262 P. 636, 637, 126 
Kan. 70. 

Md.—Huffman v. State Roads Com¬ 
mission of Maryland. 137 A. 858, 
364, 162 Md 566. 

Mo.—Fnel v. Alewel, 298 S.W. 762, 
764, SI'S Mo. 1—Verdin v. City of 
St. Louis, 33 SW. 480, 494, 131 Mo. 
26—^Verdin v. City of St. Louis, 27 
SW. 447, 451 

N.M—^Anderson v. TJ. S. Fidelity & 
Guaranty Co, 104 P.2d 906, 907, 44 
N.M 483, 129 ALR 1084. 

N.Y.—In re Gamer’s Will, 261 N.T.S 
211, 217. 140 Misc 581 

Tenn.—^Raulston v. Mutual Ben. 
Health & Accident Ass'n, 118 S.W. 
2d 8*81, 885, 22 TennApp. 101. 

Tex.—St. Louis Southwestern Ry. Co. 
of Texas v. Davy Burnt Clay Bal¬ 
last Co, Civ.App., 273 SW. 680, 
633 

Wyo.—Jensen v. Town of Afton, 143 
P 2d 190, 201, 69 Wvo. 500. 

38 C J. P 335 note 71. 


SLmllaxly expressed 

To keep up and preserve—Perkins 
V. Becker. 167 S.W.2d 660, 652, 236 
Mo.App. 786. 

23. Ala.—Corpus Jtirls guoted In 
Louisville & N R. Co. v. Stanley. 
167 So. 7<16, 746, 232 Ala 278 

Tex.—Texas Power & (Light Co. v. 

Bird. Civ.App.. 165 S.W. 8. 11. 
Similarly expressed 

(1> To keep in good order.—Huff¬ 
man V. State Roads Commission of 
Maryland. 137 A. 268. 864, 152 Md. 
566. 

(2) To keep unimpaired.—^Huffman 
V State Roads Commission of Mary¬ 
land, supra. 

24. Ala.—Corpus Jnxls guoted In 
Louisville & N. R. Co. v. Stanley, 
167 So 745, 746, 232 Ala 273. 

Ohio.—Beal v. Brie R. Co.. 1 NB.2d 
828, 330. 51 Ohio App. 397. 

38 C.J. p 335 note 70. 

26. IT.S.—Owens v. Greenville News- 
Piedmont, DXlS.a, 43 F.Supp. 725, 
789. 

26. Ala.—Corpus Juris guoted in 
Louisville & N. R. Co. v. Stanley, 
167 So 745, 746. 232 Ala. 273 

NT.Y.—City of New York v. Dry Dock, 
E. B & B R Co., 240 N.Y.S. 744, 
746, 135 Misc. 678. 

38 C.J. p 385 note 73. 

27. Ala.—Corpus Juris guoted in 
Louisville & N. R Co. v. Stanley, 
167 So. 746, 746, 232 Ala. 273. 

Alaska.—Brace y. Solnor, 1 Alaska 
861, 367, 368. 

Similarly eocpressed 

To keep effective and from* falling, 
declining, or ceasing.—^U. S v. Ad¬ 
miral Oriental Lines, 18 C.C.P.A. 
(Customs) 137, 141. 

28. TT.S.—^Young v. Arbyrd Compress 
Co, DC Mo, 66 FSupp 241, 243— 
Gamer v Mengel Co, D.C.Ky, 50 
FSupp. 794, 796 

Conn.—^Davis Holding Corporation v. 
Wilcox, 153 A. 169. 171, 112 Conn 
643 

Ill—^Board of Education of Barlville 
Community High School Dist, No. 
380 V. Board of Education of Non- 
High School Dist. of La Salle 
CJounty, 176 NE. 210, 812, 243 Ill. 
464 

Kan.—^Blectno Service Co. v. City of 
Mullmville, 262 P. 536, 637, 125 
Kan. 70. 

Mo.—^Lucas V. St Louis & S, Ry. Co., 
73 S.W 589, 591, 174 Mo. 270, 61 
L.R.A. 452. I 


NM.—Anderson ▼. XT. S. Fidelity & 
Guaranty Co., 104 P 2d 906, 907, 44 
NM 483, 129 A.L.R. 1084. 

38 C.J. p 836 note 1. 

29. Cal.—Bosgin v, City of San Ber¬ 
nardino, 43 P.2d 547, 662, 2 Cal.2d 
747—Grand Ave. Realty Co. t. Se¬ 
curity First Nat. Bank of Los An¬ 
geles, 153 P.2d 407, 409, >66 Cal App. 
2d 939. 

BAn—^Electric Service Co v City of 
Mullinville, 262 P. 536, 637, 125 
Kan. 70 

Wyo—Jensen v. Town of Afton, 143 
P.2d 190, 201, 69 Wyo. 600. 
SUnUarly expressed 

To preserve or keep in any particu¬ 
lar state or condition —^Brown v. 
Bowdomham, 71 Me. 144, 148. 

30. Ala —Corpus Juris guoted In 
Louisville & N R Co V Stanley, 
167 So. 745. 746, 232 Ala. 273 

N.Y—City of New York v Dry Dock, 
B B. & B. R. Co., 240 N.Y.S. 744, 
746, 135 Misc 678. 

318 C.J. p 335 note 64. 

Similarly expre s sed 

To preserve or keep in an existing 
state or condition.—^Moms v. Amer¬ 
ican Liability & Surety Co., 186 A. 
201, 203, 322 Pa. 91. 

31. US.—U. S. V. Admiral Oriental 
Lines, 18 C.CP.A. (Customs) 137, 
141. 

Ala—Corpus Juris guoted in Louis¬ 
ville & N. R Co. V Stanley, 167 So. 
746, 746, 232 Ala. 278. 

38 C.J. p 1336 note 65. 

32. Cal.—^Rosecrans v. Pacific Elec¬ 
tric Ry Co, 134 P.2d 246, 247, 21 
Cal 2d 602. 

Mo—^Verdin v. City of St, (Louis, 33 
SW 480, 494, 131 Mo 26—Verdin 
V. City of XiOUis, 27 S.W. 447, 
461 

NM.—^Anderson v. U. S Fidelity A 
Guaranty Co., 104 P.2d 906, 907, 44 
N.M. 483, 129 A.L.R 1084. 

N.Y.—In re Gamer's Will, 261 N.YS. 

211, 217, 140 Misc. 581. 

Tenn —^Raulston v. Mutual Ben. 
Health & Accident Ass’n, 118 S.W. 
2d '881, 885, 22 Tenn.App. 101 
Tex—St. Louis Southwestern Ry. Co. 
of Texas V. Davy Burnt Clay Bal¬ 
last Co., Oiv.App., 273 S.W. 639, 
6i33 

38 C j. p 335 note 66 [a] (2). 
Similarly expressed 

To keep in a particular state or 
condition—Coleman v. Mississippi & 
Rum River Boom Co., 181 N.W. 641, 
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MAINTAIN 


It has also been defined as to keep from change 
to continue in existence to keep in existence or 
continuance ;36 to support what is already brought 
into existence.^® 

The ordinary meaning of the word in legal phrase- 
ology®7 is to begin;®® to bring;®® to commence;^® 
to institute.^^ In another sense it may mean to 
cany on;^® to continue;4® to prosecute with ef¬ 


fect to continue or preserve in or with.^® It 
also is defined as to hold and defend;^® to keep 
possession of.^^ 

Negatively stated, it is defined as not to surren- 
der;4® not to surrender or relinquish;^® not to lose 
or surrender;®® not to suffer to fail or decline;®^ 
not to suffer to cease or fail;®® not to suffer to 


642, 114 Minn. 443. 35 L..B.A.,K.S. 
1109. 

33. Ala.—Ck>rpii8 JTazls guotea In 
Liouisville & N. R Co. v. Stanley, 
1>67 So 745, 746. 232 Ala. 273. 

Mo—Verdin v. City of St. Loins, 33 
SW 480, 494, 181 Mo. 26—Verdin 

V. City of St. Louis, 27 SW. 447, 
451 

88 C J p 33'5 note 66. 

SiTnllaaly expressed. 

To keep in force. 

N.M—^Anderson v. U. S. Fidelity & 
Guaranty Co, 104 P2d 906. 907, 44 
NM 4>S3, 129 ALH 1084. 

Wash —^Maryland Casualty Co. v 
City of Seattle, 118 F.2d 416, 418, 
11 Wash.2d 69. 

84. Minn—Child v. Washed Sand & 
Gravel Co, 238 N.W. 686. 687, 181 
Minn. 539. 

35. Ala —Corpus 3Urls quoted in 
Louisville & rv. R Co ▼. Stanley, 
167 So. 746. 746, 232 Ala *278. 

N.T,—City of New York v. Dry Dock, 
D B. & B R Co., 240 Nr.Y.a 744, 
746. 135 Misc. 678. 

38 C J p 335 note 68. 

36. Cal —Corpus JUrls quoted In 
Grand Ave. Realty Co. v. Security 
First Nat. Bank of Los Ansreles, 
153 P2d 407, 409, 66 Gal.App 2d 
939. 

Mo —^Verdln v. City of St XjouIs, 38 S. 

W. 480, 494, 131 Mo. 26—Verdin ▼. 
City of St. Louis, 27 SW. 447, 451. 

N.T—In re Gahler's Will, 251 N.T.S. 

211, 217, 140 Misc 581. 

S8 C J p 336 note 84. • 

As technical meaningr in pleadln^r see 
infra p 903 note 78. 

87. Me.—Shurtlejft v. Redlon, 82 A. 

64*5, >648. 109 Me. 62 
83, U.S—Sonnesyn v. Federal Cart- 
nd£re Co„ D.C Minn, '54 F.Supp. 29, 
85. 

38 C.J. p 336 note 6. 

39. U.S.—Sonnesyn v. Federal Cart- 
rldgre Co., supra 

Cal —Creditors' Adjustment Co. v. 
Rossi, 148 P. 628, 529, 26 Oal.App. 
726. 

40, U.S.—Sonnesyn v. Federal Cart¬ 
ridge Co, DO.Minn, 54 F.Supp '29, 
'32, 35 

88 C J. p 336 note 8 

41, U S —Sonnesyn v Federal Cart¬ 
ridge Co., supra 

38 C.J p 886 note 9 

42. ' U.S.—^Young V. Arbyrd Compress 


Co., D.C Mo., 66 F.Supp. 241, 243— 
Gamer v. Mengel Co., D.CRy., 50 
F.Supp. 794, 796—^In re E3ein, D 
C.Minn., 9 F.Supp. 57, 60—^In re 
Charles Nelson Co., DG.Cal., 294 F. 
926, 928. 

Ala.—^P. W. Woolworth Co. v. Brick- 
son. 127 So. 534, 586, 221 Ala 5. 

43. U S.—^In re Klein, D.C Minn., 9 
FSupp 67, 60. 

Ala— Corpus Juris quoted in Louis¬ 
ville & N. R Co. V Stanley, 167 So. 
743, 746, 232 Ala 273 

Mo —^Lucas V. St Louis & S. Ry. Co., 
73 SW. 589, 591, 174 Mo. 270, 61 
LRA 462. 

NM—^Anderson v U. S. Fidelity & 
Guaranty Co., 104 P.2d 906, 907, 44 
NM. 483. 129 A.L.R 1084. 

N.Y.—Shielcrawt v Moffett, 49 N.Y 
S.2d 64. 79 

Tex.—St. Louis Southwestern Ry Co 
of Texas v. Davy Burnt Clay Bal¬ 
last Co, Civ.App., 273 SW. 630, 
633. 

88 C.J. p 336 note 62. 

44ki U.S.—George Moore Ice Cream 
Co V. Rose. Ga, 53 SCt. 620, 289 
U.S 873. 77 L.Bd. 1266. 

45k US —Young v Arbjrrd Compress 
Co, D.C.MO., 66 F.Supp 241, 243— 
Gamer v Mengel Co., DC.Ky, 50 
FSupp. 794, 796—^In re Charles 
Nelson Co., D.C.Cal., 294 F. 926, 
928. 

46. Mo.—^Lucas v. Gt Louis & S. Ry 
Co, 73 SW. 689, 691, 174 Mo. 270, 
61 LRA 452. 

N.M.—^Anderson v. U. S Fidelity & 
Guaranty Co, 104 P.2d 906, 907, 44 
N.M. 483, 129 A.L R. 10i84. 

47. Ala—F W. Woolworth Co v 

I Brickson, 127 So 634, 636, 221 Ala 

6 . 

Ind—^Patton Park, Inc, v. Poliak, 56 
N.B2d 828, 332, 116 IndApp. 32. 

Mo —^Lucas V. St. Louis & S Ry. Co, 
78 S.W. 589, 591, 174 Mo 270, 61 
L.RA. 452, 

NM—^Anderson v. U. S Fidelity & 
Guaranty Co, 104 P 2d 906. 907, 44 
NM 483, 129 ALR 1084. 

Tex.—St. Louis Southwestern Ry. Co 
of Texas v. Davy Burnt Clay Bal¬ 
last Co., CivApp, 278 S.W. 680, 
683 

Similarly expreesed 

To hold possession of—Owens v. 

Greenville News-Piedmont, D C.S.C., 

43 FSupp. 785, 789. 

148, Tex.—St. Louis Southwestern 
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Ry. Co of Texas v. Davy Burnt 
Clay Ballast Co., Civ.App., 273 S. 
W. 630, 633. 

49. Mo.—^Lucas v St Louis & S. Ry. 
Co.. 73 S.W. 589, 591, 174 Mo 270. 
61 L R 452 

NM.—^Anderson v. U. S Fidelity & 
Guaranty Co, 104 P 2d 906, 907, 44 
NM 433. 129 A.L.R 1084 

Similarly expressed 

Not to surrender or relinquish con¬ 
trol of a thing—^Patton Park, Inc v. 

Poliak. 55 N.B2d 328, 332, 116 Ind. 

App. 33. 

50. Ala.—Corpus Juris quoted la 
Louisville & N. R Co v. Stanley, 
167 So 745. 746. 232 Ala 273. 

NY.—Benson v New York, 10 Barb. 
'223, 235, 236 

51. U S —Young V. Arbyrd Compress 
Co., DC.MO., 66 FSupp 241, 243— 
Garner v Mengel Co„ DCKy., 50 
FSupp 794. 706 

Ala—Corpus Juris quoted in Louis¬ 
ville & N R Co V Stanley, 167 So. 
745, 746, 232 Ala 273 

Cal —^Rosecrans v. Pacific Electric 
Ry Co, 134 P2d 245. 247, 21 Cal. 
2d 602—^Bosqul v City of San Ber¬ 
nardino, 43 P2d 547. 552. 2 CaJ 2d 
747—Grand Ave Realty Co, v. Se¬ 
curity First Nat Bank of Los An¬ 
geles. 62 Cal.App2d 939, 153 P.3d 
407, 409. 

Ill—Board of Education of EarlvUle 
Community High School Dist. No 
380 V. Board of Education of Non- 
High School Dist. of La Salle 
County, 176 NB 810, 812, 343 Ill. 
464. 

Kan.—Electric Service Co. v. City of 
Mullinville, 262 P. 636, 637, 125 
Kan 70. 

Mo—^Lucas V. St Louis & S. Ry. Co, 
73 SW. 5189, 591, 174 Mo. 270, 61 
LR.A. 452. 

N.M.—Anderson v. U. S. Fidelity & 
Guaranty Co., 104 P 2d 906, 907, 
44 N.M. 483, 129 AX R 1084 

Tenn—Raulston v. Mutual Ben 
Health & Accident Ass'n, 118 S.W. 
2d 881, 885, 22 Tenn.App. 101. 

Wyo—Jensen v. Town of Afton, 143 
P.2d 190, 201. 59 Wyo. 500. 

38 C.J. p 335 note 81. 

52. Ala—^Bice v. Foshee, 97 So. 764, 
765. 19 AlaApp. 421. 

Mo —^Luoas V. St Louis & S. Ry. Co., 
73 S.W 689, 591, 174 Mo. 270, 61 L. 
R.A 462. 

N.M.—^Anderson v. U. S. Fidelity & 
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eease^ or fail to bear the expense of 

PartLcnlar Applications 

Applied to actions. It has been held that the 
word ^'maintain/' when applied to actions, has three 
meanings.^4 One meaning of the term, is to com¬ 
mence ;55 beginto bring;57 to institnte.58 

However, it has been said with reference to actions 
that "maintain’’ means something more than to com¬ 
mence,5® and carries a difEerent meaning from ^T)e- 
gin”6® or "institnte.”6i Thus the second meaning 
of the word is to continueto carry on;®® to 
support, as contradistingoished from to institute, 
the action that has already been brought to 
persevere in or with;®® to commence and prosecute 
to a conclusion.®® In accordance with this view, 
it has frequently been said that to maintain a suit 
is to uphold, continue on foot, and keep from col¬ 
lapse a suit already begun.®^ Where the word is 


employed to signify either the first or second mean¬ 
ing, it may comprehend the institution as well as 
the support of the action,®® including the com¬ 
mencement of or right to institute an action,®® and 
in this sense it implies that an action must be be¬ 
gan before it can be maintained.^® The third mean¬ 
ing of the term is to commence and prosecute to a 
conclusion that which has already been begun.^! In 
addition, the term is often used to signify an action 
yet to be instituted.^® A prohibition against the 
maintaining of an action or suit may^® or may not^^ 
indicate a prohibition against beginning or com¬ 
mencing it. 

In contracts it may mean to keep up in a state 
of strength to perform the functions obviously re¬ 
quired of it by the other terms of the contract.76 

In conveyances "maintain” is used in its ordinary 
acceptation as applicable to the condition, degree. 


Guaranty Co., 104 P.2d 906, 907, 44 
NM 483, 129 A.LH 1084. 

Tex.—St Louis Southwestern Ry. Co. 
of Texas V Davy Burnt Clay Bal¬ 
last Co., Civ.App., 273 S.W. 630, 
638. 

Simllaxly eappxessed 
Not to suffer to cease.—^Brovrn ▼. 
Bowdolnham, 71 Me. 144, 146. 

63. Va—^McDaniel v. Clifton Forge, 
120 S.F 143, 145, 137 Va 650. 

54. Cal.—CbzpuB JiulB cited In 

Los Angeles County v. Craig, 126 
P.2d 448, 449, 52 Cal.App 2d 450. 

Me—Shurtlelf v. Redlon, 82 A. 645, 
64>8, 109 Me. <62. 

55. Cal —Corpus Juris cited In 

Los Angeles County v. Craig, 126 
P.2d 448, 449, 52 Cal.App 2d 450 

Me.—Shurtleff v. Bedlon, 82 A. 645, 
648, 109 Me. 62. 

38 C J. p 836 note 8 

56. Cai.—Corpus JurUi cited in 

Los Angeles County v. Craig, r36 P. 
2d 448, 449, 52 Cal App 2d 450. 

3'8 C J. p 336 note 6. 

57. Oal —Corpus Jtarls cited in 

Los Angeles County v. Craig, 126 
P2d 4>18, 449. 52 Cal.App.2d 450 

58. Cal —Corpus Juris cited in 

Los Angeles County v. Craig, 12i6 
P2d 448, 449, 62 Cal App 2d 450. 

38 C J p 336 note 9. 

59. U.S.—Steiner v. Pleasantville 
Constructors, DCN.T., 59 PSupp. 
1011 , 1012 . 

Similarly expressed 

It means something more than Just 
the initiation of a suit —Bell Aircraft 
Cozp V. Anderson, 38 SB 2d 66, 69, 
73 GaApp 633. 

3>ep0ndent on the context 
The cases cited to support the 
proposition that the word “maintain” 
means “commence” actually hold that 
this is the meaning of the word only 


where it is clearly indicated by the 
context.—Corxms Juris cited In Fred- 
man v. Foley Bros., Inc, DC Mo., 60 
F.Supp. 161, 1*63. 

60. TJ.S.—Gamer v. Mengel Co., DC. 
Ky., 50 F.Supp. 794, 796 

Mass.—National Fertilizer Co. v. Fall 
River Five Cent Sav Bank, 62 N B 
671, 672, 196 Mass 458, 14 L.R.A., 
N S, 661, 13 Ann Cas 510. 

Similarly expressed 

There is a well-defined distinction 
between beginning and maintaining 
an action.—^Pnel v Alewel, 298 SW 
762, 764, '3118 Mo. 1^—Carson Rand Co. 
V. Stem, 31 SW. 7T2, 778, 129 Mo 
381, 32 L R A. 420. 

61. TJ.S.—Gamer v. Mengel Co., DC. 
Ky., 50 FSupp 794, 796 

Mass.—^National Fertilizer Co. v Fall 
River Five Cent Sav Bank, 82 N B 
671, >672, 196 Mass 458, 14 LRA,N. 
S, 661, 13 Ann.Cas. 510. 

62. TJ S.—Steiner v Pleasantville 
Constructors, D.C.N.T., 59 F.Supp 
1011 , 1012 . 

Cal.—Corpus Juris cited la. Los An¬ 
geles County V. Craig, 126 P 2d 448, 
449, 52 Cal App 2d 460 

63. Cal—Corpus Juris cited la. Los 
Angeles County v Craig, 12*6 P 2d 
448, 449, 62 OaI.App.2d 450. 

64. Ala —Corpus Juris cited in 

Laney v. Glidden Co, 194 So. 849, 
1851, 239 Ala 396. 

65. Cal—Corpus Juris dted la Los 
Angeles County v Craig, 126 P 2d 
448, 449, 6'2 CalApp.2d 450. 

66. Me—Shurtlelf v. Redlon, 82 A. 
645, 648, 109 Me. 62. 

Similarly stated 

To maintain a suit means to carry 
on through the fun judicial process, 
that IS, the trial and all of the pro¬ 
ceedings incident to carrying the 
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case through to a final judgment-— 

Bell Aircraft Corp. v. Anderson, 38 

S.B2d 66, 69, 73 Ga.App 633. 

67. U.S.—George Moore Ice Cream 

Go V. Rose, Ga, 53 S.Ot. 6:20, 621, 
289 US 373, 77 LBd 1266— 

Smallwood v. Gallardo, Puerto Ri¬ 
co, 48 S Ct 23, 275 U S. 56, 72 L.Bd. 
162—Gamer v. Mengel Co., D.C 
Ky. 50 F Supp. 794, 796 

N.Y.—Shielcrawt v. Moffett, 49 N.T 
S 2d 64, 79. 

68. Nev.—^National Mines Co. v 
Humboldt County Sixth Judicial 
Dist Ct., 116 P. 996, 1000, 34 Nev 
67. 

69. Nev—^National Mines Co. v 
Humboldt County Sixth Judicial 
Dist Ct, supra. 

38 C J. p 887 note 20. 

70 . US —Garner v. Mengel Co, DC 
Ky, 60 PSupp 794, 796. 

Mass —^National Fertilizer Co. v 
Fall River Five Cent Sav. Bank, 
>82 NB 671, 672, 19C Mass 458, 
14 LR.A,N.S., 561, 13 AJin.Cas. 
610. 

71. Me—Shurtleff v, Redlon, 82 A 
616, 618, 109 Me 62. 

Cal —Corpus Juris cited In Los An¬ 
geles County V Craig, 126 P.2d 
448, 440, 52 Cal App.2d 450. 

72. Conn,—Gumpper v Walerbury 
Tract Co., 36 A. 806, 68 Conn. 424 

38 C.J. p 337 note 21. 

73. Cal.—^Byers v Bourret, 28 P 
61, 64 Cal. 73 

38 C.J. p 337 note 23. 

74- Cal—^Black v. Vermont Marble 
Go, 82 P. 1060. 10G2, 1 Cal App. 
718. 

38 C.J. p 337 note 22. 

75. Mass.—^Plimpton v. New Tork^ 
N. H. & H R Co, 109 N.E. 782, 
733, 221 Mass. 548. 
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JIAINTAIN 


and circumstances in life of the parties contract- 

ing.7® 

In pleading ^'maintain” has a distinct technical 
signification,77 meaning to support what has already 
been brought into existence,78 this being one of the 
meanings the word has when used generally, as stat¬ 
ed supra p 901 note 36. 

With reference to price of stock, to keep stock 
from declining in price.79 

Other Terms Compared 

"Maintain” has been held equivalent to, or syn¬ 
onymous with, ‘T)egin” see 10 C. J.S. p 234 note 49.1, 
"commence” see 15 C.J.S. p 247 note 1.1, "conserve” 
see 15 C.J.S. p 984 note 18.1, "construct” see 16 
C.J.S. p 1509 note 33, "hold” see 40 C.J.S. p 406 
note 60.1, "improve” see 42 C.J.S. p 415 note 81, 
"keep^' see 51 C.J.S. p 426 note 40, "provide,”®® ‘hre- 
pair,”®i and "support.”®® 

"Maintain” has been compared with, or distin¬ 
guished from, '^uild” see 12 C.J.S. p 377 note 27, 
"construct” see 16 C.J.8. p 1509 note 42, "create” 
see 21 G.J.S. p 1038 note 36, "establish” see 30 C. 
J.S. p 1232 note 39, "institute” see 44 C.J.S. p 412 
note 91, and "repair.”®® 

Maintained 

The dictionaries give the word 'Maintained” con¬ 
siderable scope,®^ and m popular thinking it enjoys 
liberal connotation.®® Derivatively, it means liter¬ 
ally "held in hand.”®® More liberally, it means pre¬ 


served or continued ;®7 kept effectively;®® held pos¬ 
session of;®9 begun and carried to effect;®® prose¬ 
cuted to conclusion;®^ preserved in effect.®® It may 
mean rebuilt,®® as well as repaired.®^ 

When it is used with reference to actions it does 
not necessarily mean merely commenced.®® 

"Maintained” has been held synonymous with, 
or equivalent to, "begun” see 10 C.J.S. p 235 not© 
83.1, and "commenced” see 15 C.J.S. p 247 note 12.1. 
It has been distinguished from "brought” see 11 
G.J.S. p 1142 note 5, and has been held not a syno¬ 
nym of "sustained.”®® 

Gross Beferences and Phrases 

The words "maintain” and "maintained” are fre¬ 
quently employed in federal and state statutes giv¬ 
ing or withholding the right to maintain an action 
in designated situations. Such statutes cover a 
wide variety of subjects. In federal legislation the 
words are used in the Jones Act which is treated in 
the C.J.S. title Seamen § 191, also 56 G.J. p 1084 
note 56; in several revenue statutes see Internal 
Eevenue §§ 824, 885; and in the Fair Labor Stand¬ 
ards Act see the G.J.S. title Master and Servant § 
151-160. In construing the provisions of the lat¬ 
ter act, the question has arisen in a number o£ 
oases whether the phrase to the effect that an action 
may be naaintained in any court of competent ju¬ 
risdiction prevents the removal of a case brought 
under the act in a state court from that court to 
a federal court. This subject is treated in the C. 
J.S. title Bemoval of Causes § 45. Examples of 


76. Ala—^Ballengrer v. Ballengrer, 94 
So 127, 128. 208 Ala. 147. 

77. Mo.—O’Connell v. Kansas City. 
231 S.W. 1040. 1041. 208 Mo.App. 
174. 

38 C J. p 337 note 17. 

78. Mo.—^Bianchetti v. Luce, e S.W. 
2d 129. 132. 222 Mo.App. 282. 

3*8 C J. p 337 note 18. 

79- Eng.—In re Dott, [1920] 1 Ch. 
281. 283. 

80. Mo —State v. Tiemann. App > 
253 SW 453. 454 

38 C.J. p 336 note 87. 

81. N.T.—City of New York v Long 
Island R. Co.. 289 N.Y S. 217. 219. 
248 AppDiv 820. 

Pa.—^Morris v. American Liability & 
Surety Co.. 185 A. 1201. 203. 322 Pa. 

91. 

38 C.J. p 334 note 60 [c]—54 C.J. p 
397 note 27 [a], [b]. 

82. Tex —^Love v. Rockwall Inde¬ 
pendent School List.. Civ App. 194 
S.W. 659, 661. 

©3- Mo.—Seaboard Nat. Bank v. 


Woesten, 48 S.W. 939, 944. 147 
Mo. 467, 48 L.R.A. 279. 

86. U.S.—Hams v. Reno Oil Co.. 

D.CTex.. 48 F.Supp. 908 
85w U.S —^Booth V. Montgomery 

Ward & Co,. D.C.Neb. 44 P.Supp. 
451. 455. 

N.Y.—Shielcrawt v. Moffett. 49 N.Y. 
S.2d 64. 79. 

86. U.S —^Booth V. Montgomery 

Ward & Go. l>C.Neb.. 44 FSupp 
451. 455 

N.Y.—Shielcrawt v. Moffett, 49 N.Y 
S 2d 64. 79. 

87- U S —^Booth V. Montgomery 

Ward & Co., D.C.Neb, 44 P.Supp 
451. 455 

NY—Shielcrawt v. Moffett, 49 N.Y 
S.2d 64. 79. 

88. US —^Ricciardi v. Lazzara Bak¬ 
ing Corporation. D.dN.J, 32 P. 
Supp. 956. 958. 

89. U.S.—^Ricciardi v. Lazzara Bak¬ 
ing Corporation, supra. 

90. U.S—^Booth V. Montgomery 

Ward & Co.. D.C.Neb. 44 P.Supp. 
451, 455. 


N.Y.—Shielcrawt v. Moffett, 49 N.Y. 
S.2d 64. 79. 

91. U.S.—^Booth V. Montgomery 

Ward & Co, D.C.Neb., 44 PSupp 
451. 455 

N Y —Shielcrawt v. Moffett, 49 N.Y. 
S 2d 64. 79. 

92. U S —^Booth V. Montgomery 

Ward & Co, r).C.Neb, 44 PSupp 
451, 45>5 

N.Y—Shielcrawt v. Moffett, 49 N.Y. 
S 2d 64. 79. 

93. Ind—^Rhodes v. Mummery, 48 

Iixd. 216, 218. 

9A Ind.—^Rhodes v. Mummery, su¬ 
pra. 

NY.—^Pnedman v. Adelson, 22 N.Y, 
S 2d 716. 717. 

95. U.S —^Booth V. Montgomery 

Ward Sit Co.. D.CNeb.. 44 P.Supp 
451, 455. 

NY—Shielcrawt v. Moffett, 49 N.Y. 
S2d 64. 79. 

96. Tenn,—Raulston v. Mutual Ben. 
Health & Accident Ass’n, 118 S. 
W.2d 881. 88'5, 22 Tenn.App. 101. 
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state statutes which use the words '^maintain’’ and 
^^maintained’’ in connection with actions are stat^ 
utes dealing with the light of corporations and 
partnerships to maintain actions when there has 
been a failure to comply with statutory require¬ 
ments, see the C.J.S. titles Corporations § 1848 and 
Partnerships § 66, also 47 C.J. p 741 notes 96-3; 
statutes treating of the right to maintain an action 
against an insolvent estate see Executors and Ad¬ 
ministrators § 684 

Phrases employing the words ^^mamtain,”®^ "main- 
tained,"^* and ‘‘maintaining^*®^ axe set out in the 
note. 

HAINTAINABIJS. Capable of being maintained.^ 

MAHTTliNANOE. A large term® whose meaning 
depends on the surrounding circumstances and the 


connection in which it is applied.® Maintenance has 
been defined as meaning act of maintaining,^ keep¬ 
ing up, supporting or upholding;® or state of being 
maintained;® also, aid;^ assistance;® livelihood;® 
means of sustenance;^® preservationsubsist¬ 
ence supply of necessaries and conveniences 
supportsustenance;!® that which maintains or 
supports.!® 

While maintenance includes the idea of keeping 
in repair,!'^ and is frequently used in the sense of 
keeping a thing in good condition by means of re¬ 
pairs,!® it has a very much broader meaning,!® 
and means to keep or preserve in good condition, 
and this may, and usually does, involve the making 
of repairs.®® However, ordinarily it does not mean 
additions or improvement of former conditions.®! 

Maintenance, as a crime or civil wrong, is treated 
in Champerty and Maintenance § 1 et seq. For 


97. PhzBses mring 

(1) -‘Maintain a defect;” this 
means somethmsr more than mere 
knowledsre of the defect. It means 
keepingr up* preserving or continuing 
the defective condition and suggests 
some active participation in the mat¬ 
ter of continuing the condition — 
O'Connell v. Kansas Cltv, 231 S.W. 
1040, 1041, 2018 Mo.App. 174. 

(2) “Maintain and support.”— 
re Brown, 29 A 2d 62, 54, 65, Z4S Pa. 
378. 

(3) “Maintain and sustain.”—Cen¬ 
tral R. Co. Y. Collins, 40 Ga. 682, 624. j 

(4) “Maintain school ”—S c h o o 1 
Bist. No 26 in Gunnison County v. 
Hards, 149 P.2d 661, 662, 112 Colo 
319. 

(5) Other phrases as to which 
more recent adjudications have not 
been found see 38 C.J. p 337 notes 
24-38. 

98. Phrases Tudw “malBtajned’* 

(1) “Maintained by the public.”— 
Cohoon V. Roughton, 1 SHj2d 362, 
363, 215 N.C. 116. 

(2) “Maintained for towing.”— 
Universal Automobile Ins. Co. v. 
Noel, aCAWash., 64 P.2d 916, 917. 

(3) “Worked and maintained” as 
equivalent to “cared for and main¬ 
tained” see 12 C J.S. p 1146 note 62. 

99. Phrases nsiaig ^maistidnlng” 

(1) “Maintaining and operating” 
as equivalent to “maintenance ”— 
Roberts v. City of Los Angeles, 61 
P 2d 323, 327, 7 Cal.2d 477. 

(2) ‘Maintaining nuisance” distin¬ 
guished from “creating nuisance” see 
the CJ.S. title Nuisances S 11, also 
46 C.J. p 664 notes 82-85. 

(3) “Maintaining the police”— 
Norris v. Mayor and City Council of 
Baltimore, 192 A 531, 543, 172 Md. 
667. 


(4) Other phrases as to which 
more recent adjudications have not 
been found see 38 C.J p 337 notes 
39-46. 

1. Wyo.—^McLaughlin ▼. Upton, 2 
Wyo 32, 45. 

5. Ark.—Cfozpns juris quoted In 
Federal Land Bank of St Louis 
Y. Miller, 43 S.W 2d 564, 666, 184 
Ark. 415. 

38 C.J. p 338 note 64. 

3. Ark —Corpus Juris quoted In 
Federal Land Bank of St. Louis y. 
Miller, 42 S W.2d 664, 666, 184 Ark. 
415. 

38 C.J. p 338 note 66. 

4. U.S—U. S. V. Admiral Oriental 
Line, 18 OO.P A (Customs) 137, 
141—B. B. Kelly & Co. y. U. S„ 17 
C C.P. A (Customs) 30, 32. 

Ark.—Corpns Juris quoted in Fed¬ 
eral Land Bank of St. Louis v 
Miller. 42 S.W.2d 664, 566, 134 Ark. 
415. 

38 C.«r. p 338 note 56. 

6. Pa.—^In re Warren Hospital for 
Insane, 15 Pa.Co. 83, 84. 

6. Me.—^Moore y. McKenzie, 92 A 
296, 297, 112 Me. 256. 

7, Iowa—State v. Beatty, 16 N.W. 
149, 61 Iowa 307. 

Mont—State ex rel. Blume y. State 
Board of Bducatlon of Montana 
34 P.2d 616, 519, 97 Mont. 371 
NT.—In re Gamer's Will, 261 N.T.S. 

211. 217, 140 Misc. 681. 
a Iowa—State v. Beatty, 16 N.W. 
149, 61 Iowa 307. 

Mont—State ex rel. Blume y. State 
Board of Bducatlon of Montana 34 
P2d 616, 619, 97 Mont. 871. 

NT.—In re Gamer's Will. 261 N.T S. 

211, 217, 140 Mlsc. 681. 

9. Ark.—Corpus Juris quoted In 
Federal Land Bank of St Louis 
Y. Miller, 42 S.W.2d 564, 666, 184 
Ark. 415. 


Pa—Winthrop Co. v. Clinton. 46 A 
435, 437, 196 Pa 472, 79 Am.SR. 
729. 

10. Ark.—Corpus Juris quoted In 
Federal Land Bank of St Louis 
Y. Miller, 42 S.W.2d 564, 666, 184 
Ark. 415. 

38 C J. p 338 note 62. 

11. Pa—^In re Warren Hospital for 
Insane, 15 PaCo. 83, 84. 

12. Pa.—Winthrop Co. y. Clinton, 46 
A 435, 437, 196 Pa 472, 79 Am S.R. 
729. 

13. NT.—In re (Stebler's Will, 261 N 
T.S. 1211, 217, 140 Mlsc. 681. 

38 G J. p 338 note 65. 

14. Mont.—State ex rel. Blume v 
State Board of Bducation of Mon¬ 
tana 34 P.2d 615, 619, 97 Mont 
371. 

33 C J. p 338 note 66. 

15. NT.—^In re Gamer's Will, 251 
NT.S. '211, 217, 140 Misc. 681. 

38 C.J. p 338 note 67. 

16. Me.—^Moore y. McKenzie, 92 A 
296, 297, 112 Me. 366. 

17. U.S—^Automatic Fire Alarm Co. 
V. Bowles, Bm.App, 143 F.2d 602, 
606. 

18. U S—B. E. Kelly A Co. y. U. S., 
17 O C P.A (Customs) 30. 82. 

Similarly expressed 
The upkeep or preserving of the 

condition of the property.—Grand 

Rapids & I. R. Co. v. Boyla B.C. 

Mich., 245 F. 792, 797. 

19. US—^Automatic Eire Alarm Co. 
V Bowles, BmuApp., 143 F.2d 602, 
605. 

80. U.S—B. B. Kelly & Co. y. U. S., 
17 C.aP.A (Customs) 30. 32. 

38 C.J. p 838 note 66 [b]. 

81. US.—Grand Rapids A I. R. Co. 
V. Doyle. D.aMich.. 246 F. 792, 797. 
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reference to other particnlax applications and spe¬ 
cific uses of the word consult the Descriptive-Word 
Index. 

Of actions. While it is possible under certain 
circumstances to constrae the phrase ^'maintenance 
of an action,” as including all steps from the mak¬ 
ing of the writ to the recovery of final judgment, 
and while there are many authorities giving the 
word this meaning in certain connections,in other 
instances "maintenance” as applied to actions is used 
in contradistinction to "recovery,and not includ¬ 
ing the institution or beginning of an action,this 
being in accordance with one of the recognized 
meanings of the word "maintain” when used with 
reference to actions. 

Of persons. "Maintenance,” when applied to peiv 
sons, has been defined as a word of general wel¬ 
fare,and while it imports the welfare of the 
body,27 it may28 or may not^s include education, 
depending on the circumstances surrounding the 
parties and the connection in which it is applied.20 
The term comprehends food,2i clothing,^® shelter,*^ 
and medical care.24 It has been defined as mean¬ 
ing supply of the necessaries of life;26 livelihood 
the furnishing by one person to another, for his 
support, of the means of living, or food, or shelter, 
clothing, etc.;27 the support which one person, who 
is bound by law to do so, gives to another.28 


Of schools. The term "maintenance,” as applied 
to schools, does not necessarily mean perpetual main- 
tenance,29 and it has been hrid that the word does 
not include the cost of construction of schoolhous- 
es.^® 

With reference to a business, the upkeep or pre¬ 
serving the condition of the property to be oper¬ 
ated, including the cost of ordinary repairs neces¬ 
sary and proper from time to time for that pur- 
pose.^1 

Comparisons and distinctions. "Maintenance” 
has been held synonymous with "care” see 12 C-J.S. 
p 1144 note 8, and "support,”^2 and has been hdd 
the equivalent of "maintaining and operating” see 
ante p 904 note 99. "Maintenance” has been com¬ 
pared with, or distinguished from, "care*^ see 12 C. 
J.S. p 1144 note 8, "comfort” see 15 C.J.S. p 244 
note 3^ "depreciation” see 26 C.J.S. p 976 note 34, 
"education” see 28 C.J.S. p 833 note 78, "equipment” 
see 30 C.J.S. p 296 note 20, "erection” see 30 CJ’.S. 
p 1135 note 65, and "repair.”^5 

Maintenance and support. Support and mainte¬ 
nance have been held to include food, clothing, and 
medical care, since proper medical treatment for 
the sick is deemed as necessary as providing food 
for the hungry. Burial of the dead may also be in- 
cluded.^^ The term "maintenance and support” has 


as. Mass.—National Fertilizer Co. v. 
Fall River Five Cent Sav. Bank, 
82 NE 671, 672. 196 Mass. 468, 14 
L.RA,N.S., 661, 13 Ann.Cas. 610. 
as. Mass.—^National Fertilizer Co. 
V. Fall River Five Cent Sav. iBank, 
supra. 

ae. Mass.—^National Fertilizer Co. 
V. Fall River Five Cent Sav. Bank, 
supra 

as. Mass.—^National Fertilizer Co. 
V. Pall River Five Cent Sav. Bank, 
supra. 

ae. N.Y.—^In re Surbeck’s Estate, 66 
N.Y S.2d 487, 489, 185 Misc. 635. 

aV. N.Y.—In re Wells' Will, 300 N. 
Y.S. 1076, 1078. 166 Misc. 385. 

8& Ky.—^Park v. Anderson, 2 Ry.Ii 
228, 11 Ky.Op. 49, 60. 

N.J—^Patterson v. Read, 9 A. 579, 
680, 42 N.J.Eq 621 

N.Y.—-In re Wells' Will, 300 N.Y S.' 
1075, 1079, 166 Misc 3i8i5. 

as. Ky—^Park v. Anderson, 2 Ky.Ij 
228, 11 Ky Op. 49. 60. 

N.Y.—In re Wells' Will, 300 N.Y.S 
1075, 1079, 165 Misc. 386. 

30, Ky—Park v. Anderson, 2 Ky.Li 
228, 11 Ky.Op. 49, 60 

31. N.Y.—^In re Surbeck's Estate, 
56 N.Y S 2d 487, 489, 185 Misc. 686. 


32. N.Y.—In re Surbeck's Estate, 
supra. 

More speclfloally stated 
Maintenance in the matter of 
clothma does not refer to occasioned 
gifts of clothing, but to such a reg¬ 
ular supply of clothing as may be 
reasonably necessary to make the 
body comfortable. 

Ill.—Alexander v. Parker, 33 N.E 
183, 184, 144 HL 36'5, 19 1..R.A. 187. 
Mo.—Western Commercial Travelers' 
Assoc. V. Tennent, 106 S.W, 1078, 
1077, 128 Mo.App. 641. 

33. Ky.—^Park v. Anderson, 2 Ky.L. 
228, 11 Ky.Op. 49, 60. 

34. N.Y.—^In re Surbeck's Estate, 66 
N.Y.SJ2d 487, 489, 185 Misc 635. 

“Maintenance" in bastardy cases as 
Including necessary expenses inci¬ 
dent to the birth of the child see 
Bastards 6 HI* 

35. Ark.—CozpoB guzis quoted In 
Federal Land Bank of St. Louis 
V. Miller, 42 S.W.2d 664, 566, 184 
Ark. 43 6. 

Pa.—Winthrop Co. v. Clinton, 46 A 
436, 437, 196 Pa. 472, 79 Am.S.R. 
729 

36. Axk.—Ckirpus dUzls quoted In 
Federal Land Bank of St. Louis v. 
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Miller, 42 S.W.2d 6'64, 566, 184 Ark. 

415. 

33 C J. p 338 note 77. 

37. Ark.—(Corpus Juris quoted In 
Federal Land Bank of St. Louis v. 
Miller, 42 S.W.2d 564, 566, 184 Ark. 

416. 

38 C.J. p 388 note 78. 

38. Iowa.—State v. Beatty, 16 N.W. 
149, 61 Iowa 307. 

39. Mont.—State ez rel Blume v. 
State Board of Education of Mon¬ 
tana, 34 P.2d 615, 619, 97 Mont. 
871. 

Tex.—^Maddox v. Adair, Civ.App., 66 
S.W. 811, 813. 

4a Tex.—^Madeley v. Trustees of 
Conroe Independent School List.,. 
Civ.App, 130 S.W2d 929, 933. 

41. US.—San Francisco & P. S. S. 
Co V. Scott, D.C.Cal., 253 F. 364^ 
855. 

4a. Cal.—^Ez parte Lazar, 99 P.2d 
342, 844, 37 CalApp.2d 3.27. 

N.Y.—In re Wells' Will, 300 N.Y.S. 
1076, 1078, 166 Misc. 385. 

43. Mo.—Seaboard Nat. Bank of 
New York v. Woesten, 48 S W. 939^ 
944, 147 Mo. 467, 48 L.RA. 279. 

44. Ill.—People ez rel. Bergan v. 
New York Cent R. Co., 64 N.E 2a 
•895, 901, 892 Ill. 626. 



MAINTENANCE—MAJORITY 


64 O.J.S. 


been eompaxed witb "custody, care, and edncation” 
see 12 C.J.S. p 1145 note 37. 

Other phrases employing the word are set out 
m the note.45 Other phrases as to which more re¬ 
cent adjudications have not been found see 38 C.J. 
p 338 note 83-p 339 note 2. 

MAITItlSE. A French word which has been trans¬ 
lated as TnfiftTimg ^‘authority as mastery” ^'domin- 
ion.”^® 

MAJOR. As a noun, a person of full age; one who 
is no longer a minor; one who has attained the 
management of his own concerns and the enjoyment 
of his civic rights.^ The term is employed in this 
sense to indicate a i>erson who is, or is regarded as, 
an adult.^® 

As an adjective, greater in number, quantity, or 
extent; greater in dignity, rank, or importance; 
superior in quality or position.^® 

Major operation, A major operation, if it in¬ 
volves major surgery, is defined as surgery involv¬ 
ings the more difiieult and dangerous operation.®® 

Other phrases employing the word are set out in 
the note.®^ 


Maxims. "Major’^ as the first word of maxims 
as to which there have been no recent apphcations 
see 38 C.J. p 339 notes 6, 7, p 340 note 79. 

MAJORS, MAJORI, MAJUS. As the first words 
of Tunvims or Latin expressions as to which there 
have been no recent applications see 38 C.J. p 339 
notes 6, 8, p 340 notes 80-82. 

MAJORITY. More than half®2 of the whole num¬ 
ber, or of a given number or group;®® the greater 
number.®^ 

"Majority'' has been held not to be a synonym 
of “many,"®® and is less comprehensive than “gen¬ 
eral" see 38 C.J.S. p 763 note 9. 

Full age; the age at which, by law, a person is 
entitled to the management of his own afEairs and 
to the enjoyment of civic rights.®® 

Majority ride. A political principle to the ef¬ 
fect that persons who are qualified to participate 
in an election but who do not participate must be 
presumed to assent to the expressed will of the ma¬ 
jority of those voting, so that such majority de¬ 
termine a choice.®^ 

Other phrases employing the word are set out 
in the note.®® 


45. Plira«08 

(1) “Construction and mainte¬ 
nance” of highways see Highways fi 
175 c. 

(2) “Maintenance and cure of dis¬ 
abled seamen” see the C.J.S. title 
Seamen §5 172—187. also 66 C.J. p 
1066 note 69-p 1082 note 19. 

(3) “Maintenance of membership 
contract” see the GJ.S. title Trade 
Unions 6 18; validity of such con¬ 
tracts see Contracts § 267. 

(4) “Maintenance purposes” dis¬ 
tinguished from “building purposes” 
see 12 C.J.S. p 390 note 15. 

(5) “Separate maintenance” in 
connection with divorce see title in¬ 
dex to the title Divorce. 

46. Ont.—^In re Marmeau, 63 OntL 
184, 188. 

47. Black Li.D. 

48. La—^Hughes v. Hartford Acci¬ 
dent & Indemnity Co. App, 196 So 
81, 82—^Rice v Kansas City South¬ 
ern By. Co., App, 194 So. 444, 447. 

“Minor” defined see Infants S 1* 

49. Webster New IntD. 

«<Majox” leagues of baseball 

Three organizations, the National 
Lieagrue, the American League, and 
the National Association, include in 
their membership practically every 
professional baseball club In the 


United States. The first two are 
known as the “major” leagues, and 
the last as the “minor” league.—^Kel¬ 
ly V. Herrmann, C.C.Ohlo, 165 F. 887, 
888 

50. Okl.—^Leavell Coal Co, v. 

Stamper, 21 F 2d 1046, 163 Okl 289 
“Surgical operation” see the C J S. 
definition Operation post, also 46 C 
J. p 1114 notes 97-2. 

5L Phrases 

(1) “Major and minor fault rule” 
see Collision § 168 

(2) “Major capital improvement” 
as used in Maximum Bent Begula^ 
tion No. 28 see the CJ.S. title War 
8 19. 

(3) “Major dependent” see the C 
J.S. title Workmen’s Compensation 
Acts 8 142. 

(4) “Major oil company” see 16 C. 
J S. p 648 note 9 1. 

(5) “Major part” as used in the 
Bulk Sales Acts see Fraudulent Con¬ 
veyances 8 4181 a 

(6) “Vis major” see the CJ.S. defi¬ 
nitions Vis, Vi, and Vim post, also 
67 C.J. p 266 notes 18—31. 

58. Ind.—^In re Todd, 193 N.B. 866, 
867, 208 Ind. 168. 

38 C.J. p 339 note 9. 

Slmllaxly expressed 
A majority is the number great¬ 
er than half or more than half of^ 

906 


'any total—^Application of McGovern, 
44 N.Y.S.2d 132, 137, 180 Misc. 608. 

53. Iowa—^Mills V. Hallgren, 124 
N.W 1077, 1079, 146 Iowa 215. 

38 C.J. p 339 note 10. 

54. Iowa.—^Mills V Hallgren, supra. 
38 C.J. p 339 note 11. 

55* Ala—^Louisville & N. B. Co. v. 
Hall, 6 So. 277, 282, 87 Ala 708, 
13 Am.SB. '84, 4 L.B.A 710. 

56. Black L D 

57. US—N. L B B. V. Standard 

Lime & Stone Co, CCA.4, 149 F. 
2d 435, 436. ^ 

“Plurality” see the CJS. definition 
Plurality, also 49 C J. p 1036 notes 
67, 68. 

58. Phrases 

(1) “Age of majority” see Infants 
8 2 

(2) “Majority decision” distin¬ 
guished from “majority opinion” see 
Courts § 1>S9 

(3) “Majority of a court” see 
Courts 8 183 

(4) “Majority of vote” as neces¬ 
sary to secure nomination see Flec¬ 
tions 8 119 d. 

(5) “Majority opinion” defined see 
Courts 5 3i22. 

(6) Other phrases as to which 
more recent adjudications have not 
been found see 38 C.J. p 339 note 13- 
p 340 note 78. 
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MAJV8—MAKE 


MAJXTS. As the first word of maarims or Latin 
expressions as to which there have been no recent 
applications see 38 G. J. p 340 notes 80-82. 

MAKAl. A Hawaiian word meaning toward the 
sea.S9 

make. 

As a Nonn 

The manner or style in which a thing is com¬ 
posed or constmcted; action or process of mantt- 
faetnre.^0 Also, the product of a manufacturer 
rather than the model or type.^^ 

As a Verb 

-Make, ^^ake” as a verb is, in a certain sense, 

an ambiguous term.^^ It is said to have many sig- 
nifications^S and to convey many meanings.^^ The 
particular meaning to be imputed to it in any given 
instance must be determined from the context and 
the general purpose of the provision in which it 
appears.®® 

<^ake” has been variously defined as meaning to 
apprise;®® to cause to exist in a certain form;®^ 
to cause to exist, appear, or occur;®® to compose®® 
or compile and then to issue or utter;70 to con¬ 


struct;'^! to create to deliver,^* as to make a 
speechto enact;^® to execute;*^® to execute with 
requisite formalities;^^ to fabricate;*^® to form;"^® 
to form of materials;®® to give out;®! to inform;®2 
to produce;®® to put;®^ to put forth.®® 

With relation to papers, very often the word 
^^make” means to form and compose, or to write and 
sign.®® 

Although one of the definitions of the word 
"make” is to create, see supra note 72, "to make,” 
in a mechanical sense, does not signify to create out 
of nothing, and does not often mean the produc¬ 
tion of a new article out of materials entirely raw, 
but generally it consists in giving new shapes, new 
qualities, or new combinations to matter which has 
already gone through some other artificial proc- 
ess.®7 

‘Tldake” has been held equivalent to, or synony¬ 
mous with, “build” see 12 C.J.S. p 377 note 24^ "com- 
I)el” see 15 C.J.S. p 650 note 41, “constitute” see 
15 C.J.S. p 1168 note 47, “construct” see 16 G.J.S. 
p 1509 note 34, "manufacture” see Manufactures § 
1 a (4), and ^^rocure.”®® 

'fMake” has been compared with, or distinguished 
from, “promulgate.”®® 


59- US.—De Fries v, Scott, CC.A 
Hawaii, 268 F. 952. 

60. Webster New IntU. 

61. SC.—Carolina Reo Motor Co. v 
Moorer, 146 S.F. 6, 7, 148 S.C. 260. 

62. Pa.—^Black V. Cochran, 21 Pa Co 
326, 327. 

63. U.S.—^In re Aldrldae, D.C.N.T., 
168 F. 93, 98, 99. 

Mont.— lElx parte Lockhart, 232 P. 
183, 185, 72 Mont. 136. 

64. U.S—U. S. V. Giles, Tex., 57 
set. 340, 344, 300 U.S. 41, 81 L 
Ed. 493—^In re Aldridae, D.C.N.T,, 
168 F. 93, 98, 99. 

65. Mont— TSSx. parte Lockhart, 282 
P. 183, 185, 72 Mont. 136. 

66. U.S.—In re Aldridge, D.C.N.T., 
168 F. 93. 99. 

Mont.—^Ex parte Lockhart, 232 P. 
183, 1185, 7|2 Mont. 136. 

67. Wash—State v. Pierce, 27 P.2d 
1083, 1086, 175 Wash. 461. 

38 C.J. p 341 note 89. 

68. U.S—U. S. V. Giles, Tex., 67 
S.Ct. 340, 344, 300 U.S. 41, 81 L Ed 
493. 

69. Wash—State v. Pierce, 27 P.2d 
1083, 1086. 176 Wash. 461. 

38 C.J. p 341 note 90. 

70- Wash.- -State v. Pierce, supra. 

71. Idaho.—State v. O'Neil, 136 P. 

60, 63, 24 Idaho 682. 

Mo.—^Morse v. West-Port, 19 S.W. 
831, 833, 110 Mo. 502, 507. 


72. Idaho—State v. O'Neil, 136 P. 
60, 63, 24 Idaho 582. 

Neb.—Sager v. Summers, 68 N.W. 
614, 615, 49 Neb. 469. 

73. US.—^Reass v. U. S, C.C.A.W. 
Va, 99 P2d 752, 755—In re Al¬ 
dridge, D.C.NY-, 168 F. 93. 99. 

Mont.—^Ex parte Lockhart, 232 P. 

1'83. 186, 72 Mont. 136 
D^vexy not XLecessasUy Inoludea 
The meaning of the word *‘make’' 
may not include the idea of delivery 
of the thing made.—^Price v. Supreme 
Home of the Ancient Order of Pil¬ 
grims, Tex.ComApp., 285 S.W. 310, 
312. 

74. US.—^Reass v. U. S., C.C.A.W. 
Va, 99 P.2d 762, 755. 

75. Idaho—State v. O'Neil, 185 P. 
60, 63, 24 Idaho 582. 

Pa—Kepner v. Commonwealth, 40 
Pa. 124, 129. 

76. Wash—State ▼ Pierce, 27 P 2d 
1083, 1086, 175 Wash. 461 

38 C J p 341 note 95. 

77. Mont—^Ex parte Lockhart, 232 
P. 183, 185, 72 Mont. 136. 

38 C J. p 841 note 96. 

78. Wash.—State v. Pierce, 27 P.3d 
1083, 1086, 175 Wash. 461. 

38 C J p 341 note 97. 

79. Idaho—State v. O'Neil. 135 P 
'60, 63, 24 Idaho 582. 

Vt.—State V Drew, 51 Vt. 56. 58. 

80. Idaho.—State v. O’Neil, 136 P. 
60, 63, 24 Idaho 58.2. 

907 


Mo.—^IMorse v. West-Port, 19 fl.W. 
631, 833, 110 Mo. 502, 607. 

81. US.—Reass v. U. S, C.C.A.W. 
Va, 99 P.2d 752, 755—In re Al¬ 
dridge. DC.N.T.. 168 F 93, 99.* 

Mont—^Bx parte Lockhart, 232 P- 
183, 185, 72 Mont 136. 

82. U.S.—In re Aldridge. D.C.N.T., 
168 F. 93. 99. 

Mont—Ex parte Lockhart, 232 P. 
183, 185, 72 Mont 136 

83. Mont.—^Ex parte Lockhart, su¬ 
pra. 

Wash—State v. Pierce, 27 P.2d 1083, 
1086, 175 Wash. 461. 

38 C.J. p 341 note 3. 

84. Idaho—State v O’Neil, 185 P. 
60, 63, 24 Idaho 582 

N J —Gerzebeck v. Lord, 33 N.J.Law 
240. 245. 

85. US—Reass v. U. S, CCAW. 
Va, 99 F.2d 762, 755—In re Al¬ 
dridge, D.C.N.Y., 168 F. 93. 99. 

Mont—^Ex parte Lockhart, 232 P- 
1183, 185, 72 Mont. 136. 

86. Tex.—^Price v. Supreme Home 
of the Ancient Order of Pilgrims, 
ComApp, 285 SW. 310, 312. 

87. Pa—Commonwealth v. Peerless 
Paper Specialty, 25 A.2d 333, 324, 
344 Pa. 283—^Norris v. Common¬ 
wealth, 27 Pa. 494, 496. 

88. Tex.—^Fidelity Trust Co. v. Fow¬ 
ler, Civ.App., 217 SW 953, 966. 

89. US-—U. S. V. Louisville & N. 
R. Co.. D.CKy, 165 F. 936, 939. 
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Phrases emploTing tbe word “joake?’ are set oat 
in tb« note.^** Other phrases as to which more re¬ 
cent adjudications have not been found see 38 C. J. p 
341 notes 13-31. 

-^lidAkiiig. The present participle and verbal 

noun of the action of one that makes 

mamifactnring.®3 The word “making'^ literally ap¬ 
plies to the present, and not to future, time.®^ The 
word commonly refers to the creation of a thing, 
and in this sense it relates to the drst existence and 
not to the future operation,96 to the cause and not 
to the effect.97 

Phrases employing the word ^^aking'' are set out 
in the note.98 Other phrases as to which more re¬ 
cent adiudications have not been found see 38 C.J. 
p 342 notes 35-^5. 

-Made. "Made’’ is the past participle and par¬ 
ticipial adjective of "make/’99 Jt signifies action,^ 
and generally, but not always, imports completion^ 


' and deliveiy.9 The word has been held to mean 
announcedto require or compelmaintained;® 
produced artificially;'^ rendered;® or pronounced.® 

"Made” has been held equivalent to, or synony¬ 
mous with, "delivered” see 26 C.J.S. p 696 note 26, 
"executed” see 33 C.J.S. p 120 note 29, and "filed” 
see 36 C.J.S. p 764 note 86. 

"Made” has been distinguished from "construct¬ 
ed” see 16 C.J.S. p 1609 note 46.1, "erected” see 30 
C.J.S. p 1134 note 63, and "governed” see 38 C.J.S. 
p 966 note 29. 

Phrases employing the word "made” are set out 
in the note.^® Other phrases as to which more re¬ 
cent adjudications have not been found see 38 C.J. 
p 342 note 60^p 343 note 79. 

a 

MAKES. One who is the efficient cause of the 
coming into existence of something that did not be¬ 
fore exist.^^ The most common use of the term is 
with reference to bills, notes, checks, and similar 


XTot aeeessaxlly sysonymoiiJi 
Tex.—Price v. Supreme Home of the 
Ancient Order of Pilgrims, Com 
App.. 285 S.W. 310, 31.2. 

90. Fhxoses 

( 1 ) “Make aifldavit” Is to execute 
and file an affidavit.—^Black v. Coch¬ 
ran, 21 Pa.Co. 326, 327. 

( 2 ) “Make an award” see 7 C.J.S. 
p 1312 note 82.1. 

(3) **Make a will” Is to execute 
it, the common understanding of 
the words being the writing, signing, 
and executing of it In due form.— 
Helnbach v. Heinbach, 202 S.W. 1128, 
1130, 274 Mo. SOI 

(4) “Make good” see 38 C.J.S. P 
936 note 43. 

< 6 > “Make improvements on the 
[school] building” distinguished 
from “build a schoolhouse” see 12 
C.J.S. p 377 note 40. 

( 6 ) “Make known” and “make 
one's self known” see 51 C.J.S. p 463 
note 27. 

(7) “Make progressive” distin¬ 
guished from “classify” see 14 C.J. 
S. p 1195 note 51. 

( 8 ) “To make faith” see 35 C.J.S. 
p 488 note 66 

(9) “To make part of” as the 
equivalent of “to incorporate into” 
see 42 C.J.S p 543 note 63 ( 8 ), 

91. Webster New IntD. 

92. Okl.—Ohecotah v. Eufaula, 119 
P. 1014, 1017, 31 Okl. 86 . 

93. XT S.—Carbon Steel Co. v. Lewel- 
lyn. Pa.. 258 F. 533, 537, 169 C.C. 
A. 473. 

94. S.C.—Means v. Evans, 4 S.C.Eq 
1242, 249. 

96. S.C.—Means v. Evans, supra. 


99. S.C.—Means v. Evans, supra. 
97. S.C.—^Means v. Evans, supra. 

*<MiaMng Involves causality—^the 
production of an effect by a cause; 
the effect being the existence of a 
concrete thing. And the causing a 
concrete thing to exist involves the 
idea that it is without previous ex¬ 
istence. But it does not Involve the 
idea that no part of such concrete 
thing existed before. This Is so be¬ 
cause, so far, at least, as man is 
concerned, there is no such thing cus 
a making out of nothing The finite 
mind can hardly, if at all, conceive 
of the making of something of which 
no part existed before. It can only 
involve the idea that some part 
thereof was without previous exist¬ 
ence. And it would seem to be im- 
I material as to what part thereof this 
IS true. If some part thereof was 
without previous existence, it is not 
the same thing as that which pre¬ 
viously existed. It is a new and dif¬ 
ferent thing. It is distinctive in 
character from that which so ex¬ 
isted”—^In re I. Rheinstrom & Sons 
Co, D C.Ky., 207 P. 119, 151. 

98; Phrases 

(1) “Business of making dis¬ 
counts” see 126 C J.S. p 1334 note 83. 

(2) “Making false entries” in a 
book, report, or statexhent of a na¬ 
tional bank as an offense see Banks 
and Banking § 646. 

(3) “Receiving deposits and mak¬ 
ing discounts” see 26 C.J.S. p 1384 
note 86 . 

99- Webster New Int.D. 

1 . U.S—In re Aldridge, D.C.NT., 
168 F. 98, 98. 

8 . Fa.—Chester County Nat Bank 

908 


V. Thomas, 69 A. 813, 814, 220 Pa 
3*60. 

38 C.J. p 342 note 66 [b]. 

3. N.Y.—Spaulding v. First Nat 
Bank, 205 N.T.S. 492, 493, 210 App. 
Div. 216. 

4. N.S.—Cameron v. Hattie, 49 N.S. 
4'66, 26 DomLR 496, 498. 

5. Ark —Rogers Paving Improve¬ 
ment Dist No. 18 V. Swofford, 99 
S.W.3d 577, 678. 193. Ark. 360— 
Dickinson v. Mingea, 88 S.W 2d 
807, 809, 191 Ark. 946. 

9. US —^Bircher v. U. S, Mont, 169 
P. 689, 691, 95 C.C.A. 87. 

7. US —^U. S V Anderson, D.C.Cal. 
45 F.Supp 943, 946. 

8 . W.Va —Queen v. Queen, 18;2 S B 
783, 764, 116 W.Va 660. 

9. NS—Cameron v. Hattie, 49 N.S. 
456, 26 Dom.L.R. 496, 498. 

la Phrases 

(1) “Made land” see the C.J.S. ti¬ 
tle Property 9 7, also 38 C.J. p 331 
note 5'6. 

(2) “Made to apply to.”—In re 
Hallos, DCNY, 241 F 686, 687. 

(3) “Made up” as applied to a 
railroad train see the C.J.S. title 
Railroads 9 1 , also 38 GJ. p 342 
note 59. 

(4) “Made work” construed as a 
“made 30 b," given to Indigents as a 
matter of relief rather than that the 
enterprise on which the work was 
performed was made or planned sole¬ 
ly for relief and without benefit to 
the locality—San Bernardino Coun¬ 
ty V. Industrial Accident Commis¬ 
sion. 37 P. 2 d 122, 1 Cal.App.2d 698. 

11 . U.S —^In re I. Rheinstrom & 
Sons Co., DC.E:y., 207 F. 119, 161. 
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MAKER-MALE 


instraments, see Bills and Notes § 32 and the title 
index to that title. 

MAL. A prefix meaning ill or evil; from the 
Latin “mains," bad or ill.^^ 

TWTAT. APMTNISTBATTQTT- Wrong administra- 
tion.i3 It is used interchangeably with,^^ and is 
not distinguishable from,^^ “misadministration." 
Maladministration as ground for removal of offi¬ 
cers generally see the G.J.S. title Officers § 60, also 
46 C.J. p 987 notes 11,12; and as cause for the re¬ 
moval of a personal representative see Executors 
and Administrators § 90 b. 

MALADlCk Any disease of the human body; a 
distemper, disorder, or indisposition proceeding 
from impaired, defective, or morbid functions.^^ 
^‘Malady” has been held equivalent to, or synony¬ 
mous with, “disease" see 27 C.J.S. p 143 note 84. 

MALA GBAMMATIGA NON VITIAT GHABTAM 
8£D IN EXPOSmONE INSTBXJMENTOB- 
GM MALA GBAMMATIGA QUOAD FIEBI 
POSSIT EVITANDA EST.17 

MALA, MALUM, MALUS. 

-^Mida. Bad; evil; wrongfuL^* 

Mala fide and Mala fides. See 36 C.J.S. p 739 
note 9. 

Mala in se. Wrongs in themselves, acts morally 
wrong; ofi!enses against conscience.i9 

Mala prohibita. Prohibited wrongs or offenses,20 


-^Malum. Wrong; evil; wicked; reprehensi- 

ble.2i 

Malum in se. Literally “a wrong in itself." An 
act involving illegality from the very nature of the 
transaction, on principles of natural, moral, and 
public law.22 Otherwise called “malum per se."^2 

Malum prohibitum. An act which is wrong only 
because made so by statute.24 

Maxims, “Malum” as the first word of maxims 
as to which there have been no recent applications 
see 38 C.J. p 520 notes 50, 52, 53, 56. 

-^Malus. A Latin root meaning ‘T3ad.”25 

Maxims, “Malus” as the first word of maxims 
as to which there have been no recent applications 
see 38 C.J. p 520 notes 58, 59. 

MALABIA. A febrile disease caused by animal 
parasites in the red blood corpuscle3.2S 

MALAY. A term used in the classification of races, 
the common classification being that of Blumenbach, 
who makes five, the fifth of which is Malay, or 
brown race, occupying the islands of the Indian 
Archipelago.27 ^^alay'^ has been distinguished 
from “Caucasian" see 14 C.J.S. p 38 note 42. 

MALGONDUOT. Ill conduct; especially, dishon¬ 
est conduct; maladministration .22 As applied to 
officers see the C.J.S. title Officers § 60, also 38 C.J. 
p 343 note 5, and 46 C.J. p 987 note 10. 

MALE. Of the masculine sex; of the sex that be¬ 
gets young .22 The word is used to denote sex and 


15. Ala.—^Taliaferro v Liee, 13 So. 
125. 129, 97 Ala. 92. 104 

13. Neb—Minkler v. State, 15 N.W. 
830, 331, 14 Neb. 181. 

14. Ala—^Forrester ▼, Forrester, 87 
Ala. 398, 399. 

15- NM.—Territory v. Ranches, 94 
F. 954, 956, 14 N.M. 493, 20 Axm. 
Cas. 109. 

16. Webster New Int.D. 

17. A maxim meaning "Bad gram¬ 
mar does not vitiate a deed. But 
in the exposition of instruments, bad 
grammar, as far as it can be done, 
is to be avoided**—^Black Li.D. 

Applied or cited in Eetcbum v. 
Spurlock, 12 SE. 83.2, 833, 34 W.Va. 
597, 601—38 aJ. p 343 note 96 [a]. 
Besoxibed as very usefnl anaadm" 
lia—Klotz V. Macready, 35 La Ann. 
596, 597. 

18. Black IiD. 

19. Black Xi.D. 

38 C.J. p 343 note 93. 

See Criminal Law S 8. 


20. Black L.D. 

See Criminal Law $ 8. 

21. Black L.D. 

28. N.M.—Corpus juris quoted in 
State V. Shedoudy, 118 P.2d 280, 
287, 45 N.M. 516. 

38 C.J. p 520 note 46. 

23. Burrill L.D. 

24. Or—State v. Trent, 359 F. 893, 
898, 122 Or. 444. 

38 C.J. p 520 note 49. 

Bimilarly eaqpressed 
Such acts as are in themselves in¬ 
different and become right or wrong 
as the municipal legislature sees 
proper for protecting the welfare of 
society and more adequately carry¬ 
ing on the purposes of civil life.— 
People V. Herbert, 68 Pj2d 909, 912, 
6 Cal.2d 541. 

25. N.T.—Yiele v. Gray, 18 How.Pr. 
550, 664. 

26- Webster New IntJD. 

Early deflaltlou 

A morbid condition produced by 
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exhalations from decaying vegeta¬ 
ble matter in contact with moisture, 
giving rise to fever and ague and 
many other symptoms characterized 
by their tendency to recur at defi¬ 
nite and usually uniform intervals. 
—St Louis V Galt, 77 S.W. 876, 879, 
179 Mo. 8, 63 L.B A 778. 

27. n.S.—^In re Ah Tup, C.C.Cal, 
1 F.Oas.No.l04, 6 Sawy. 155. 

Miss.—^Rlce V. Gong Lum, 104 So. 

106, 109, 139 Miss 760. 

Wash—^In re Takuji Tamashita, 70 
P. 482, 483, 30 Wash. 284 

22. N.T.—Corpus Juris quoted in 
Sausbier v. Wheeler, 299 N.T.S. 
466, 473, 252 App.I)iV. 267. 

29. Black L.D. 

Phrases 

(1) "Heir male** see 89 CJ.S. p 
885 note 70 (9). 

(2) “Issue male’* see 48 CJ.S. p 
782 note 13. 

(3) Other phrases as to which 
more recent adjudications have not 
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to distiDgaish the person or animal so described as 
belonging to the sex other than the female sex.^^ 

hflALEBIOTA EXPOSmO QITiE COBEXTMPIT 
TEXTXJM. See 38 C J. p 343 note 14 

MAIiEFAOTOB. He who is guilty, or has. been 
convicted, of some crime or offense.^^ 

MATiE FIOIA. As the first word of maxims as to 
which there have been no recent applications see 38 
C. J. p 344 notes 16,17. 

MALBFIGIUM. In the civil law, waste; damage; 
tort; injTiiy.32 In modem law, some willful and 
injnrions act.®2 

MALE BES SE EABET GX7M QUO V IBTUT E 
EPFIGI DEBEAT A TENTATXJB FEGTJNIA See 
38 C.J. p 344 note 19. 

MALEVOLENGE. Qnality or state of being mal¬ 
evolent; evil disi)osition toward another; ill wiU.24 


^Malevolence’’ has been distinguished from "malice 
aforethought” see 2 G.J.S. p 1008 note 35. 

MALFEASANGE. ^Malfeasance” is a comprehen¬ 
sive term, and includes any wrongful conduct that 
affects, interrupts, or interferes vdth the perform¬ 
ance of official duty.36 It means, or refers to, an 
illegal deed;36 a wrongful act;37 an evil doing;38 
evil acts or doingswrongful,^^ evil,^i or ill con¬ 
duct,^2 and especially official misconduot.43 Mal¬ 
feasance involves a corrupt intent^^ and constitutes 
a violation of public trust or obligation.45 

The word "malfeasance” has been variously de¬ 
fined as meaning the doing of an act which is 
wholly wrongful and unlawful the commission of 
some act which is positively unlawful;47 the doing 
of an act which is positively unlawful or wrong¬ 
ful ;48 doing that which an officer has no authority 
to do, and which is positively wrong or unlawful ;49 
the doing of an act which the person ought not to 
do50 at all;3i the doing of what one ought not to 


been found see 38 O.J. p 343 notes S- 
13. 

sa m.—^People V. McBlvain, 172 N. 

E. 131. 134, 341 Ill. 2;24. 

81. Black L.D. 

32. Black Ii.B. 

33. U.S—^Patapsco Ins. Co. v. Coul¬ 
ter, Md., 3 Pet. 222, 231, 7 LEd 
669. 

34. Webster New Int.D 

35. Tenn.—State v. Ward, 43 S.W. 
2d 217, 218, 163 Tenn. 266. 

Wash—^Siate ex rel. Enabb v Erat- 
er, 89 P.2d 1046, 1048, 198 Wash. 
676. 

36. Fla—^State ex rel. Eardie v. 
Coleman, 165 So. 129, 132, 115 Fla. 
119, 92 A.L.R 988. 

Ky.—Holliday v. Fields^ 275 S.W. 

642, 646, 210 By. 179. I 

Mo —^Lucas V. Central Missouri | 

Trust Co., 166 S.W.2d 1053, 1066, 
350 Mo. 593. 

37. Ky.—^Bobbins v. Commonwealth, 
22 SW.2d 440, 441, 232 Ky. 116. 

3a Ariz —Corpus JUns qiioted in 
Sims V. Moeur, 19 P 2d 679, 685, 41 
Ariz 486. 

Mo.—^Lucas V Central Missouri 
Trust Co, 166 S.W 2d 1063, 1056, 
350 Mo 693 

Wash —Corpus Juris quoted in State 
ox rel. Knabb v. Frater, 89 P.2d 
1046, 1048, 196 Wash 676. 

38 C.J p 344 note 21. 

39. Ga.—Carjile v. State, 20 SB.2d 
416, 418, 194 Ga 20—Cargile v. 
State, 21 SE'2d 326, 329, 67 Ga 
App. 610. 

40. Mo.—Lucas V. Central Missouri 


Trust Co., 166 S.W.2d 1058, 1056, 
860 Mo. 593. 

41, Fla—State ex rel. Hardle v. 
Coleman, 155 So. 129, 132, 115 Fla 
119, 92 A.L.R 988 

Ky—Holliday y. Fields, 276 S.W. 

642, 646. 210 Ky. 179. 

Mo —^Lucas V Central Missouri 
Trust Co, 166 S.W.2d 1063, 1066, 
350 Mo 598. 

48. Ariz.—Corpus Juris quoted in 
Sims V. Moeur, 19 P2d 679, 685, 
41 Ariz 486. 

Wash.—Corpus Juris quoted in State 
ex rel Knabb v. Frater, 89 P.2d 
1046, 1048, 198 Wash. 676. 

38 C J p 344 note 23. 

43. Mo.—^Lucas v. Central Missouri 
Trust Co., 166 SW2d 1063, 1066, 
360 Mo 593. 

44. N.Y.—^Loughran v Markle, 276 
N.Y.S. 721, 242 App.Div. 331 

45. Mo—^Lucas v. Central Missouri 
Trust Co, 166 SW2d 1053, 1066, 
350 Mo 593. 

46. Ariz.—Corpus Juris quoted in 
Sims V.' Moeur, 19 P 2d 679, 686, 41 
Ariz 486 

Ind—State ▼. McRoberts, 192 NE. 

428, 430, 207 Ind. 293. 

La—State ex rel. Jones v Doucet, 
14 So 2d 622, 627, 303 La 743— 
Bllett V. Newland, 132 So. 761, 
762, 171 La 1019. 

Mo.—^Presley y. Central Terminal 
■Co, App, 142 S.W2d 799, 803. 
W8U3h.—Corpus Juris quoted in State 
ox rel. Knabb v. Frater, 89 P.2d 
1046, 1046, 198 Wash. 676. 

W.Va—State ex rel. Sonner y. Bean, 
126 SE. 411, 98 W.Va. 88. 

38 C.J. p 344 note 24 
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47. Anz—Corpus Juris quoted in 
Sims y. Moeur, 19 P2d 679, 685, 
41 Anz 486 

Wash—Corpus Juris quoted in State 
ex rel. Knabb y. Frater, 89 P2d 
1046, 1048, 198 Wash 676. 

38 C J. p 344 note 23. 

48. Mo.—^Lucas y. Central Missouri 
Trust Co., 166 SW.ed 1063, 1066, 
350 Mo 693. 

Mont.—^Lee v. Proyidence Washing¬ 
ton Ins Co., '266 P. 640. 643, 82 
Mont. 264. 

N J —Allas V. Borough of Rumson, 
181 A. 176, 177, 115 NJ.Law 693, 
102 A.L.R. 648. 

W.Va.—State ex rel. Sonner v. Bean, 
126 S.E 411, 98 W.Va 8^. 

49. Anz—Holmes v. Osborn, 116 P 
2d 776, 783, 67 Ariz 622 

Miss.—\^ite y. Lowry, 139 So 874, 
876, 162 Miss 751 

Okl —State y. Barnett, 69 p 2d 77, 
87, 60 Okl Cr. 356. 

50. Ky—^Robbins y Commonwealth, 
22 SW.2d 440, 441, 232 Ky. 116— 
Holliday y. Fields, 276 SW 64.2, 
646, 210 Ky. 179 

Mo.—Lucas y Central Missouri 
Trust Co, 166 SW2d 1053, 1056, 
350 Mo 693. 

51. Anz—Corpus Juris quoted in 
Sims y. Moeur, 19 P 2d 679, 685, 
41 Anz 486. 

Iowa—Proksch y. Bettendorf, 257 N. 
W. 383, 218 Iowa 1376. 

La—State ex rel Jones v. Boucet, 
14 So.2d 622, 627, '203 La. 743— 
Ellett y. Newland, 132 So. 761. 762. 
171 La 1019. 

Wash.—Corpus Juris quoted in State 
ex rel. Knabb y. Frater, 89 P.2d 
1046, 1048, 198 Wash. 676. 

38 O.J. p 844 note 25. 
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do the performanee of some act T^hieh ought not 
to be done;®3 the doing, through ignorance, inat¬ 
tention, or malice, of that which the officer had no 
right to do;54 the unjust performanee of some act 
which the party had no right, or which he had con¬ 
tracted not, to do;55 the performance of an act by 
an officer in his official capacity that is wholly il¬ 
legal and wrongful, which he has no right to pen- 
form or which he has contracted not to do.55 

^‘Malfeasance” has been held synonymous with 
*‘ex maleficio” see 32 G.J.S. p 1142 note 50, and has 
been held to have substantially the same meaning 

as "malpractice.”57 

“Malfeasance” has been compared with, or dish 
tinguished from, “misfeasance,”® 8 “nonfeasance,”®^ 
and “negligence” see the C.J.S. title Negligence § 1, 
also 45 C.J. p 634 note 67. 

Malfeasance by public officers generally is treat¬ 
ed in the C.J.S. title Officers; as ground for removal 
see § 60, also 46 C.J. p 987 notes 7, 8; as resulting 
in criminal liability see § 133, also 46 C.J. p 1050 


notes 13-15; and as creating liability on official 
bonds see § 161, also 46 C.J. p 1068 notes 99-2. 
Liability resulting from malfeasance by particular 
officers or persons such as agents see Agency §§ 221, 
222; corporate officers and directors see Corporar 
tions § 811; coroners see Coroners §§ 8, 31; county 
boards, officers, and agents see Counties §§ 99, 108, 
146; personal representatives see title index to Ex¬ 
ecutors and Administrators; and judges see Judges 
§§ 27, 71. For reference to treatment of liability 
of other particular officers or persons see the ap¬ 
propriate titles throughout this work dealing with 
such officers or persons and consult the Descriptive- 
Word Index. 

Malfeasance in office^ generally termed official 
misconduct,®® is a common-law offiense,®! and may 
be a continuous offense and be made up of various 
acts of official misconduct.®^ Malfeasance in office 
is defined generally to be the wrongful or unjust 
doing of some official act, which the doer has no 
right to perform,®® or wMch he has stipulated by 
contract not to do ;®^ it is the doing of an act wholly 


62. Fla—State ex rel. Hardie v. 
Coleman, 165 So. 1:20, 132, 115 Fla. 
119, 92 A.I..R 988. 

Wash—Ooxpiui juris q.uoted in. State 
ex rel. Knabb v. Frater, 89 F.2d 
1046, 1048, 198 Wash. 676. 

38 C J. p 344 note 26. 

53. Ill.—Commercial News Co. v 
Beard, 116 IlLApp. 601, 603. 

Mo.—^Lucas V. Central Missouri 
Trust Co, 1'66 S.W.2d 1063, 1056, 
350 Mo. 693. 

Wash.—iCSorpns Jtizls gnoted In State 
ex rel. Knabb v. Frater, 89 P.3d 
1046, 1048, 198 Wash 675. 

54. Ky.—Cottonglm v. Stewart, 142 
S.W.2d 171, 177, 283 Ky. 615. 

55. Ind.—^National Surety Co. v. 
State, 161 N.E 832, 834, 90 Ind. 
App. 624. 

lia.—State ex rel. Jones v. Boucet. 

14 So 2d 622, 627, 203 La. 743. 
Mont.—^Lee v. Providence Washing¬ 
ton Ins. Co., 266 P. 640, 643, 82 
Mont 264 

Pa.—Gerstner v. Ayers, 8 Pa.Dist. 
& Co. 730, 733 

Wash.—Corpus Juris quoted in State 
ex rel Knabb v. Frater, 89 P.2d 
1046, 1048, 108 Wash. 675. 

38 C.J p 344 note 28. 

56. Fla —State ex rel. Hardie v. 
Coleman, 156 So 129, 132, 116 Fla. 
119, 92 ALB. 986. 

67. Ga.—Cargile v. State, 20 SF.2d 
416, 418, 194 Oa 20—Cargile v. 
State. 21 S.F2d 326, 329, 67 Ga. 
App 610. 

Nev—^Buckingham v. Fifth Judicial 
Dist. Court In and for Mineral 
County, 102 P.2d 63;2, 635, 60 Nev. 
129. 


58. Arlz—^Holmes v. Osborn, 115 P. 
2d 776, 783, 67 Arlz. 622. ^ 

Fla.—State ex reL Hardie v. Cole¬ 
man, 155 So. 129, 132, 116 Fla 119, 
92A.LR 988. 

Iowa.—^Proksch v. Bettendorf, 267 N. 

W. 383, 384. *218 Iowa 1376. 

Ky.—Holliday v. Fields. 276 S.W. 

642, 646, 210 Ky. 179. 

Miss.—White V. Lowry, 139 So. 874, 
876, 162 Miss. 751. 

Mo —^Lucas V. Central Missouri 

Trust Co, 166-S.W2d 1063, 1066, 
350 Mo. 693—^Presley v. Central 
Terminal Co., App, 142 S.W.2d 799, 
803. I 

Mont.—Lee v. Providence Washing¬ 
ton Ins. Co., 266 P. 540, 643, 82 
Mont. 264. 

N J —Allas V. Borough of Bumson, 
181 A 176, 177, 115 N.J.Law 698, 
102 .4.L.B. 648. 

Okl.—State v. Barnet, 69 P.2d 77, 
87, 60 Okl.Cr. 356. 

Pa—Gerstner v. Ayers, 8 PaDlst. & 
Co. 730, 733. 

W.Va—State ex rel. Sonner v. Bean, 
126 S.E, 411, 9« W.Va. 88. 

38 C.J. p 344 note 25 [a]. 

59. Arlz.—^Holmes v. Osborn, 116 P. 
2d 775. 783, 57 Arlz. 622. 

Fla—State ex rel. Hardie v. Cole¬ 
man, 155 So. 129, 132, 116 Fla 
119, 92 AL.B. 988 

Ind.—State v. McRoberts, 192 NB. 

428, 430. 207 Ind. 293. 

Iowa—Proksch v, Bettendorf, 267 N. 

W. 383, 384, 218 Iowa 1376 
Ky—Cottonglm v. Stewart, 14?2 SW. 

2d 171, 177, 283 Ky 615. 

Mo —^Lucas ▼. Central Missouri 

Trust Co., 166 S.W.2d 1058, 1066, 
350 Mo. 593—^Presley v. Central 
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Termmal Co., App., 142 S.W.2d 799, 
803. 

Nev.—^Buckingham v. Fifth Judicial 
Bist. Court in and for Mineral 
County, 102 P2d 632, 636, 60 Nev. 
129. 

N.J.—^Allas V. Borough of Bumson, 
181 A. 176, 177, 116 NJ.Law 693, 
102 ALB. 648. 

Okl.—State v Barnet, 69 P.2d 77, 
87, 60 Okl Cr. 366. 

Pa.—Gerstner v. Ayers, 8 Pa.Bist. 

& Co. 730, 733. 

38 C J. p 344 note 25 [a]. 

60. N.J.—State V. Bolitho, 186 A 
164, 172, 103 N.J.Law 246. 

61. N.J.—State V. Bolitho, supra. 

62. N.J.—State v. Bolitho, supra. 

63. Bel.—State v. Seitz, 14 A 2d 710, 
711, 712, 1 Terry 672. 

Ga.—Cargile v. State, 20 SB 2d 416, 
418, 194 Ga. 20—Cargile v. Slate, 
21 S.B.2d 326, 329, 67 Ga.App. 610 
Ky.—^Fuson v. Commonwealth, 44 S 
W.2d 576, 679, 241 Ky. 481—Rob¬ 
bins v. Commonwealth, 22 SW.2d 
440, 441, 232 Ky. 13 6—Common¬ 
wealth V. Wood, 76 S.W. 842, 843, 
116 Ky. 748. 

SlmUaxly expressed 
Malfeasance In office is the wrong¬ 
doing of an official act with an evil 
intent, or accompanied by such gross 
negligence as to be equivalent to 
fraud.—Holliday v. Fields, 275 S.W. 
642, 647, 210 Ky. 179. 

64. Ga—Cargile v. State, 20 SB.2d 
416, 418, 194 Oa. 20—Cargile v. 
State. 21 S.B.2d 326, 329, 67 Ga. 
App. 610. 

Ky.—Fuson v. Commonwealth, 44 S. 
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■wTongfnlly and nnlawfnlly.®® It has also been said 
that malfeasance in office cannot be charged except 
for breach of a positive statutory duty or for the 
performance of a discretionary act with an improp¬ 
er or corrupt motive.^ ^ In order to constitute mal¬ 
feasance in (^ce it is essential that an evil intent 
or motive must accompany the act, or that it must 
have been done with such gross negligence as to be 
equivalent to frand.^*^ There must be something 
more than mere mistake of duty; there must be cor- 
ruption.^^ Malfeasance in office as ground for re¬ 
moval of public officers see Officers § 60, also 46 C.J. 
p 987 note 15 [a]; and as resulting in liability on 
official bonds see Officers § 161. 

MALHECHOE. In Spanish law, an evildoer, a 
criminal.®® 


MALICE. 

In General 

The word ^^alice” is derived from the Latin root 
"malus.”7® It is an ambiguous term,7i variously 
prompted and variously manifested,7® and difficult 
to define.^® There have been many^^ and various^^ 
definitions or descriptions of the word ''malice,’' 
and so many varying attributes have been accredited 
to it,^® depending on the connection in which the 
word is used«^7 the nature of the litigation in which 
it is sought to be established,^® the subject to which 
it is applied,^® the object sought to be obtained,®® 
and the consequences depending on its nse,®l that 
there has been much confusion r^;arding its use and 
meaning.®® 

Classification 

The confusion which exists with respect to the 
word "malice” is due in part to the fact that in 
law the term may be used in two senses;®® in one 


W.2d 578, 579, 241 Ky. 481—Rob¬ 
bins V. Commonwealth, I22 SW.2d 
440, 441, 232 E[y. 115—Common¬ 
wealth V. Wood. 76 SW. 842, 643, 
116 Ky. 748. 

Similarly e^reased 
Malfeasance In office Is a breach 
of condition of faithful performance. 
—Hams V. Hanson, 11 Me. 241, 24‘5. 

65. Ky.—^Fuson ▼. Commonwealth, 
44 S.W.2d 578, 679, 241 Ky. 481. 
68. Pa—Commonwealth t. Meclea- 
ry, 23 A 2d 224, 230, 147 Fa Super. 
9. 

67. Del.—State v. Seitz, 14 A.2d 710, 
711, 712, 1 Terry 672. 

Ga—Carglle v. State, SO S.R2d 416, 
418, 194 Ga. 20—Carg-ile v. State, 

21 S.H.2d 326, 829, 67 Ga.App. 610. 
Ky—^Robbins v. Commonwealth, 22 

S.W.2d 440, 441, 232 Ky. 116— 
Commonwealth v Wood, 76 S.W. 
842, 843. 116 Ky. 743. 

68. Ky.—^Robbins v. Commonwealth, 

22 S.W.2d 440, 441, 282 Ky. 115— 
Commonwealth y. Wood, 76 S.W. 
842. 643, 116 Ky. 743. 

Slxnilazly eaq;»reB8ed 
In every case the true motive or 
intent with which defendant acted 
must be considered. If the act was 
done with a dishonest, oppressive, or 
corrupt motive, and under these fear 
and favor may be considered es ele¬ 
ments, malfeasance must result; but 
if the act proceeded from honest 
mistake or error, then unusual cir¬ 
cumstances must accompany the 
transaction in order to constitute the 
offense—State v. Seitz, 14 A2d 710, 
711, 712, 1 Terry. Del., 672. 

69. Escnche Diocionario. 

TO. N.T.—Yiele v. Gray, 18 How. 
Pr. 650, 664. 


71. Mo.—^McClunff v. Pulitzer Pub 
Co., 214 S.W. 193, 202, 279 Mo. 370. 
78. Anz.—^Leeker v. Tbanez, 211 P. 
864, 866. 24 Aziz. 574. 

78. Del-^tate v. Bell, 193 A. 653, 
654, 8 W.W.Harr. 528—State v. 
Phillips, 187 A. 108, 110, 7 W.W. 
Harr 644. 

Shnllaziy eacpressed 

(1) It is difficult to explain clearly 
what the law mecuis by malice.— 
State V. Galvano, 154 A. 461, 466, 4 
W.W.Harr, Del.. 409. 

(2) Malice is a term which is un¬ 
derstood erenerally; but one which 

I practically defies definition.—^WTay 
V. Great Falls Paper Co, 234 P. 436, 
487. 72 Mont. 461 

74b Ark —Gaylor v. State, 70 S.W.2d 
•844, 845. 188 Ark. 1167. 

N.T.—BAvanaugh v McIntyre, 112 
N.T.S. 987, 990, 128 AppDiv. 722. 

75. Anz.—^Leeker v. Tbanez, 211 P. 
664, 865, 24 Anz. 574. 

N.T—Kavanaugh v. McIntyre, 112 
N.T.S. 987, 990, 138 App.Div. 722. 

76. Cal.—^Davis v. Hearst, 116 P. 
630, 636, 160 Cal. 143. 

77. NT —Kavanaugh v. McIntyre, 
lll2 NT.S 987, 990, 128 App.Div. 
722. 

78- Colo.—Williams v. Williams, 37 
P 614, 619, 20 Colo. 51 
N.T—^Kavanaugh v McIntyre, 112 
N.T.S. 987, 990, 128 AppDiv. 722. 

79. Ky.—Keiner v. Collins, 171 S W. 
899, 402, 161 Ky. 696. 

8(h N.T.—^Kavanaugh v McIntyre, 
112 N.T.S. 987, 990, 128 AppDiv. 
722. 

81. N T.—Kavanaugh t, McIntyre, 
supra. 
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88. Cal.—^Davls v. Hearst, 116 P. 

530, 636, 160 Cal. 143. 

38 C.J. p 345 note 40. 

83. U.S —^Fansteel Metallurgical 

Corporation v. N. D. R B, C.C.A.7, 
98 F 2d 375, 381. 

Del—State v. Phillips, 167 A. 108, 
110, 7 W.W.Harr. 544 
Ill.-People V. Wilson. 174 NB. 398, 
401, 342 Ill 358. 

Mich.—Glieberman v. Bine, 826 N. 

W. 669, 670, 248 Mich. 8. 

Mo.—^Boehm v. Western Leather 
Clothing Co,App,161 SW.2d 1710, 
717—^McKee v. Wilson, App., 277 
6.W. 609, 612. 

Mont.—Johnson v, Horn. 283 P. 427, 
429, 86 Mont. 314. 

N C.—QOzpns JUzis cited in Betts v. 
Jones, 181 S.E. 334, 335, 208 N.G. 
410—Swain v. Oakey, 129 S.E. 161, 
152, 190 N.C. 113. 

38 C J. p 346 note 58. 

Oonfnsion in the law 

(1) Decisions are sometimes con¬ 
fusing because of a failure to keep 
clear the difference in popular and 
legal meaning of the word 'inalice.’* 
—State V MeVay, 132 A. 436, 438, 
47 RI. 292. 44 ALR 572. 

(2) There has been considerable 
confusion and lack of rationaliza¬ 
tion flowing from the use of the 
term “malice.** It arises chiefly 
from the failure to distinguish clear¬ 
ly between malice implied in law 
and actual malice—Gudger v. Man- 
ton, 134 Pj2d 217, 221, 21 Cal.2d 637. 

(3) **Ambiguity and confusion 
have crept into the law by the use 
of the words *malice’ and 'malicious¬ 
ly* in these two different meanings. 
In an article in 11 Harvard Law Re¬ 
view page 461, the learned author 
states *The great objection to the 
present state of the law is that the 
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sense it is used to indicate malice which exists as may be called, it is always malice of the one kind, 
a matter of fact, that is, malice in the common ac- the malice of the evil motive.^^ 

ceptation of the word which is ill will against a 

person, as staj;ed infra p 917 note 57, This classid- In a different sense the word is employed to in¬ 
cation is commonly referred to as malice in fact,^^ dicate malice which exists as a matter of law; the 
actual malice,®^ or express malice,®6 Other terms l^al meaning of the term which indicates a wrong- 
which indicate the same concept but are less fre- ful act done intentionally and without just cause 
quently employed are ^‘true maliee,”87 “real mal- or excuse, as stated infra p 917 note 58. For the 
ice, ”88 "personal malice,”89 "particular malice,”^^ purpose of distinguishing the legal meaning from 
^^special malioe,”8i or ^^positive malice,*’®^ Although the meaning the word has in ordinary acceptation,®^ 
this classification is known by many terms, the terms this classification usually is referred to as malice 
are generally regarded as synonymous or are used in law,®® and frequently by terms which are equiv- 
interchangeably,®® but whatever this classification alent or synonymous,®7 such as “implied malice”®® 

term **malice'* is used In a loose and !a teolsalcal plixMe (Me—^Davis v. Starretti 55 A. 616^ 


vagrue sense. be«ngr confused with 
fraud, misrepresentation and oppres¬ 
sion. To say that malice is an un¬ 
lawful purpose to cause damage and 
loss without right or justifiable 
cause, is to tell us nothing that is 
specific of malice, for these ele¬ 
ments belong to every intentional 
tort and it is desirable to define 
malioe as a tort sul generis. As 
such malice ought to mean in law 
what it means in fact, the intention¬ 
al infliction of damage through per¬ 
sonal ill will or spite, for burposes 
of revenge, or for illegitimate and 
corrupt personal ends.* **—^Pfoh v. 
Whitney. Ohio App., 62 K.S].2d 744. 
765. 

(4) It has been said that in the all 
but numberless Instances in which 
the courts have attempted to de¬ 
fine ‘‘malice,*’ end to difCerentiate 
between so-called classes of malice, 
an examination of the decided cases 
discloses the hopeless confusion 
which has resulted, and that the 
various definitions are all more prop¬ 
erly characterized descriptions which 
deal primarily with the method of 
establishing the existence of malice, 
and even for that purpose they are 
of little value—Wray v. Great Falls 
Paper Co. 234 P. 486, 48'7, 72 Mont. 
461. 

84. Ill.—Cook V. East Shore News¬ 
papers. 64 N.E2d 751, 765, 327 
Ill App 669. 

Mich—Glieberman v. Fine. i226 N 
W. 669, 670, 248 Mich 8. 

Mo —^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710, 
717—^McKee v. Wilson, App, 277 
SW. 609, 612. 

Mont.—Johnson v. Horn, 2i83 P 427, 
429, 89 Mont 314—Wray v. Great 
Falls Paper Co. ;234 P. 486, 487, 
72 Mont. 461. 

N.C.—Corpus Juris cited lu Betts v 
Jones. 181 S.E 334, 336, 208 NC. 
410—Swam v Oakey. 129 S.E. 151, 
162, 190 N.C. 113. 

Va—'Chesapeake Perry Co v. Hud¬ 
gins. 156 S E 429, 438, 156 Va 874 
38 C J p 345 note 58. 
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Conn.—^Wynne v. Parsons, 17 A. 362, 
364, 57 Conn. 73. 

85. Cal.—^Davis v. Hearst, 116 P. 
530, 539, 160 Cal. 143. 

Del.—State v. Phillips. 187 A. 108, 
110, 7 W.W.Harr. 644. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App, 161 S W.2d 710, 
717. 

Mont—Wray v Great Falls Paper 
Co.. 234 P. 486. 487. 72 Mont. 461. 
N.T.—Hayanaugh v. Mclntsnre, 11*2 
N.T.S. 987. 991, 128 AppDiv. 722. 
NC.—Swain v. Oakey, 129 S.E. 161, 
152, 190 N.C. 113. 

Va—Chesapeake Perry Co, v Hud¬ 
gins. 156 S.E. 4:29, 43>8. 155 Va. 874. 

86. U.S —^Fansteel Metallurgical 

Corporation v. N. L. R. B, C.CA.7, 
98 F.2d 375. 381. 

Cal.—Davis v. Hearst. 116 P. 630, 
539, 160 Cal 143. 

Del—State v. Phillips. 187 A. 108, 
110, 7 W.WHarr 644. 

Ill.—People V Wilson, 174 N.E. 398, 
401, 842 III. ^58. 

Mich—Glieberman v. Fine, 226 N.W. 

669, 670, 248 Mich. 8. 

Mo —^Boehm v. Western Leather 
Clothing Co, App, 161 SW.2d 710, 
717 

Mont.—Wray v. Great Falls Paper 
Co., 234 P. 486, 487, 7>2 Mont. 461. 
Ohio—^Pfoh V Whitney, App, 62 N. 
E2d 744, 755. 

Va.—Chesapeake Ferry Co, v. Hud¬ 
gins. 156 S.E. 429, 438. 1*55 Va. 874. 
38 C.J p 345 note 58 

87. Cal—Davis v. Hearst, 116 P. 
530, 539, 160 Cal. 143. 

83. Cal.—Davis v. Hearst, supra 

89. NC—Swain v. Oakey, 129 S.E. 
151, 152, 190 N.C. 113. 

90. NC—State v Long, 23 SE. 431, 
117 N.C. 791 

38 C.J. p 352 note 56. 

91. NJ—^Duro Co. v. Wlshnevosky, 
16 A:2d 64, 66, 126 NJ.Law 7. 

98. Tex—Cockrell v State, 117 S. 
W.3d 1105, 1109, 135 Tex.Cr. 218 

93. Iowa—^Ryan v. Wilson, 300 N. 
W. 707, 716, 231 Iowa 33. J 
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618, 97 Me. 668. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.3d 
710, 717. 

Mont.—Wray v. Great Falls Paper 
Co.. 234 P. 486, 487, 72 Mont. 461. 
38 aj. p 351 note 24. 

Similarly expressed 
^“Express malice** is a term used 
sometimes to denominate “actual 
malice** or "malice In fact,** meaning 
malice existing as a matter of fkct 
Fla.— Corpus JUrls quoted la Parker 

V. Stata 169 So. 411, 414, 124 Fla. 
780. 

NM—Colbert v. Journal Pub. Co^ 
142 P. 146, 149, 19 N.M. 156. 

94. Cal.—^Davis v. Hearst, 116 P- 
530, 639, 160 Cal. 143. 

95- N.C—Swam v. Oakey, 129 SE. 

151, 152, 190 N.C. 113. 

Va—Chesapeake Ferry Co. v. Hud¬ 
gins. 156 S.E. 429, 438, 155 Va. 
874. 

96. Mich—Glieberman v. Fine, 226 
N.W. 669, 670, 248 Mich. 8. 

Mo.—^McEee v. Wilson, App, 277 6. 

W. 609, 612. 

Mont—Johnson v. Horn. 283 P 427 
429, 89 Mont. 314—Wray v Great 
Falls Paper Co.. 234 P. 486, 487.. 
72 Mont. 461 

N.T.—^Kavanaugh v. McIntyre, 112 
N.YS 987, 991, 128 AppDiv 722 
N.C.— Corpus Juris cited in Betts v. 
Jones, 181 SE. 334, 335, 208 N.C. 
410—Swain v. Oakey, 129 S.E 151,.. 
162, 190 N.C. 113. 

Ohio.—^Pfoh V- Whitney, App, 62 N 
E2d 744, 755. 

Va—Chesapeake Ferry Co. v. Hud¬ 
gins, 156 S.E. 429, 438, 155 Va. 874. 
38 C J. p 345 note 58. 

«Maiioe in law*’ described 
It is the malice which is Inferred 
from the doing of a wrongful act 
without lawful justification or ex¬ 
cuse —Smith V. Rodecap, 31 N.E. 479, 

5 IndApp. 78—38 C.J p 352 note 88. 

97. Tex—^Missouri Pac. R. Co. v. 
Behee. 21 S.W. Sg'i, 385. 2 Tex.Civ. 
App. 107. 

38 C.J. p 351 note 84, 

96. U.S —^Fansteel 


Metallurgical 
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or ^‘kgal malice/^®® and less frequently l)y other 
terms saoh as ^'imputed malice,'^presumed mal¬ 
ice,”® or ^'malice of pleading and proof.”® These 
terms are generally regarded as synonymous or are 
employed interchangeably,^ and in contradistinction 
to terms which signify malice which exists as a mat¬ 
ter of f act,5 

Most of the authorities adhere to the foregoing 
classifications,® although not in every case.7 Some 
courts find no ground for the distinction between the 
legal and the popular senses of the word,® saying 
that in reality there is no distinction between ex¬ 
press malice and implied malice,® that ^^alice” 
means in its legal sense exactly what it means in 
its popular sense,and that both mean precisely 
the same condition of mind.^^ 


There are other varieties of malice in addition 
to those mentioned above, such as general malice 
which is wickedness, a disposition to do wrong, a 
black and diabolical heart, regardless of social 
duty, and fatally bent on mischief.i® Malice afore¬ 
thought, or malice prepense as it is sometimes called, 
is considered in Homicide § 15, and universal mal¬ 
ice in Homicide § 14. 

Popular Sense Compared with Legal Sense 

The word “malice,” as ordinarily and popularly 
used, has a general and definite meaning,i® while 
in law it is a term of art-l^ The legal sense of mal¬ 
ice differs from its sense in common speech,and 
in law the term has a broader meaning than that 


Corporation v. IT. L. R. B., C.C.A.7, 
9i8 F.2d 376, 381. 

Ill. —People V. Wilson, 174 N.H. 398, 
401, 342 Ill. 358. 

Mich.—Glieberman v. Pine, 226 N. 

W. 669, 670, 248 Mich 8. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App, 161 S.W.2d 710, 
717. 

Mont.—Wray v. Great Palls Paper 
Co, 234 P. 486, 487, 72 Mont 4'61. 
N.Y.—KAvanaugh v. McIntyre, 112 
N.Y.S. 987. 991, 128 App.Biv. 722. 
38 C.J. p 345 note 58. 

or Ixuidled 

Tex.—Cockrell v. State, 117 e.W.2d 
1105. 1109. 135 TexCr. 218. 

XmpUed hy law 

Ill.—Cook V. Bast Shore Newspapers, 
64 IsrE, 2 d 751, 766. 327 Ill App. 669. 
XmpUed malice described 

(1) Malice which the law infers 
from, or imputes to, certain acts, 
however suddenly done.—Sue v. 
State, 106 S.W. 804. 809, 62 Tex.Cp. 
122—38 C.J p 351 note 7. 

(2) Malice which may be inferred 
from the acts and facts shown. 
Iowa.—State v. Hayden, 107 N.W. 

929, 931, 131 Iowa 1. 

Wis.—Hogan V. State, 86 Wis. 226, 
228. 

99. Ariz—^Meason v Ralston Puriha 
Co., 107 P.2d 1224, 228, 5'6 Anz. 291. 
'Xegal maUee*’ described 
Legal malice is the Inference of 
malice which can reasonably be 
drawn from a wrongrful act.—Chris- 
man v. Terminal R Ass'n of St. Lou¬ 
is, 157 SW.2d 230, 236, 237 Mo.App 
181. 

L Mont—Wray v. Great Palls Pa¬ 
per Co., 284 P. 486. 487, 72 Mont. 
461. 

N.Y.—^Kavanaugh v. McIntyre, 112 
NY.S. 987, 991, 128 App.Div. 722. 

2. Mont.—Wray v. Great Palls Pa¬ 
per Co, 234 P. 486, 487, 72 Mont 
461. 


MaUce which Is presumed 
ND—Shoemaker v Sonju, 108 NW 
42, 44, 16 N.D. 518, 11 AnnCas 
1173. 

3. Cal.—^Davis v. Hearst, 116 P. 630, 
687, 160 Cal. 143. 

4. Iowa.—^Ryan v. Wilson, 300 N. 
W. 707, 716. 231 Iowa 88. 

Mo.—^Boehm v. Western Leather 
Clothing Co., APp., 161 S.W.2d 710, 
717. 

Mont.—Wray ▼. Great Palls Paper 
Co., 234 P. 486, 487, 72 Mont 4*61 
88 C.J. p 861 notes 7 [a], 36. 

5. Me.—Humphries ▼. Parker, 6:2 
Me. 502, 607. 

Mo.—^Boehm v. Western Leather 
Clothing Co., App., 161 S.W.2d 710, 
717—Chrisman v- Terminal R. 
Ass'n of St Louis, 167 S.W;2d 230, 
235, 237 Mo App. 181. 

N.C.—VVright V. BArrip, 76 S.B. 489, 
492, 160 N.C. 642. 

6. Mont.—Wray v. Great Palls Pa¬ 
per Co., 234 P. 486, 487, 72 Mont 
461. 

7- Me.—^Humphries v. Parker, 62 
Me. 602, 507. 

38 C.J. p 351 note 15 M. 
dassiflcation not followed 
At least one court treats 'Implied 
malice" as "malice m fact," while 
other courts treat it ee "malice in 
law."—Wray v. Great Falls Paper 
Co. 234 P. 486,«487, 72 Mont 461. 

& Kan.—Craft v. State, 3 Kan. 450, 
486. 

N.Y.—Viele v. Gray, 18 How.Pr. 650, 
664. 

38 C J. p 346 note 75. 

By statute 

"Our Codes do not in terms at 
least, recogni 2 »e any different kinds, 
grades, or degrees of malice; but 
they do recognize malice Itself, and 
declare that the term imports *a 
wish to vex, annoy, or injure another 
person, or an mtent to do a wrong¬ 
ful act* and that the existence of 
malice may be 'established either 
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by proof or presumption of law * 
. . In other words, this statute 
deals with the characteristics of 
malice and the different means by 
which the existence of malice may 
be established; but, when once es¬ 
tablished, the result is the existence 
of, not malice in law, nor malice in 
fact, but of Just malice."—Wray v 
Great Falls Paper Co., 234 P. 486, 
487, 72 Mont. 461. 

9. Kan.—Craft v. State, 8 Kan. 460, 
486. 

BimilsAly expressed 
"Malice, in the old definitions, is 
spoken of as express or implied 
That ... is a distinction which 
Is a delusion and a snare"—^U. S. v. 
King, C.CNY., 84 F. 802, 811. 
la N.Y.—Viele V. Gray, 18 How 
Pr 550, 6'64. 

11. Kan.—Craft v. State, 8 Kan 460, 
486. 

Mont.—Wray v. Great Palls Paper 
Co, 1234 P. 486, 487, 72 Mont. 461 
18. NC.—State v. Long, 23 SB. 
431, 117 N.C. 791. 

13. N.D.—^Redahl v. Stevens, 250 N. 
W. 534, 536, 64 N.D. 154 

14. Pla.—Corpus Juris cited in 
Ramsey v. State, 164 So 855, 856, 
114 Fla. 766. 

SC—State V. Howell, 160 S.B. 742, 
162 SC 394. 

38 C J. p 348 note 63. 

15. Fla.—Corpus Juris cited in 
Ramsey v. State, 154 So. 865, 866, 
114 Fla 766. 

Neb.—Pembroke v. State, 222 N.W 
956, 957, 117 Neb 769. 

N.C—Swain V. Oakley, 129 S.B. 161, 
162, TOO NC 113. 

Vt'—Giguere v. Rosselot, 8 A.2d 638, 
642, 110 Vt 173. 

38 C J. p 348 note 65. 

Slmilazly expressed 
Actual malice or malice in fact 
does not mean the same thing as 
malice in law—Fears v. State, 265 P 
600, 601, 33 Ariz. 482. 
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which is applied to it in ordinary nse.^® In its le¬ 
gal sense it may be wantonness or a reckless dis¬ 
regard of the rights of others,^7 importing wicked¬ 
ness, and ezclnding a jnst cause or excuse,^® ex¬ 
tending to evil*design or corrupt or wicked mo¬ 
tive against someone at the time of the aet,^® and 
referring to that state of mind which is recMess of 
law and of the legal rights of the citizen in a per¬ 
son’s conduct toward that citizen.^® It implies an 
act done without legal justification or excuse,and 
in this, the legal sense, it characterizes all acts done 
with an evil disposition, a wrong and unlawful mo¬ 
tive or purpose.22 

Malice in law exists where a wrongful act is in- 
tontionally done without just cause or excuse,^3 but 
since malice in law is predicated on the doing of an 
unlawful act or the doing of a lawful act in an 
unlawful manner, it cannot exist where the thing 
done is lawful and the means employed are lawful.^^ 
Actual or egress malice, as distinguished from mal¬ 


ice in law, exists when one with a sedate, deliber¬ 
ate mind and formed design injures another, as 
where the person is actuated by ill will in what he 
does and says, with a design willfully or wantonly 
to injure another.^® 

Malice in law may exist with malice in fact, or it 
may exist quite independently of it.®® Malice in 
law may exist with malice in fact since malice in 
law may include, or be motivated by, anger,®^ ani¬ 
mosity,®® hatred,®® ill wiQ,®® oorrupt design,®! actu¬ 
al malevolence,®® spite,®® and every other unlawful 
and unjustifiable motive®® or act,®® and all acts 
wantonly or willfully done, that is, which any man 
of reason, knowledge, and ability must know to be 
contrary to his duty.®® However, malice in law 
may exist where there is an entire absence of mal¬ 
ice in fact,®7 since malice in law does not mean, and 
need not be actuated by, or proceed from, actual 
malice^®® and need not be actuated by, or proceed 


16b Wash—^Peasley v. Pugret Sound 
Tug* & Barge Co, 125 P.2d 681, 689, 
13 Wash .2d 485. 

17. Mo —Gray v. Earls, 260 S.W. 

567, 578, 298 Mo. 116. 

1& Fla —Corpus Juris died lu 
Hamsey y State, 154 So. 856, 866, 
114 Fla 766. 

SC—State y. Howell, 160 S.E. 742, 
162 SC. 394 
38 C J p 348 note 54. 

19. U.S—^In re Vena, I>C.Wash., 46 
F.2d 81—^Ransom y. Dollar S S. 
Line, D.C.Wash, 8 F.Supp. 409, 
410. 

20. U.S —Willis y. Miller, C.C.VTEU, 
29 F. 238, 244 

38 C J p 352 note 50. 

21. U S.—^Post Pub Co. y. Butler, 
Ohio, 137 F. 723, 736. 71 C.C.A. 309. 

38 C J p 351 note 17. 

22. Vt.—Giguene y. Rosselot, 8 A. 
2d 538, 642. HO Vt. 173. 

23. Del—Parke y Blackiston, 3 Del 
373, 37i8 

38 C.J. p 351 note 10. 

24. Iowa—Nelson y. Melyin, 19 N. 
W.2d 685, 687, 236 Iowa 604. 

25. Miss—Scott-Burr Stores Corpo¬ 
ration y. Edgar, 177 So 766, 770, 
181 Miss. 486 

26. Cal —^Davis y. Hearst, 116 P. 
630. 537, 160 Cal 143. 

Slmllaxly expressed 
‘Whether implied or not, there 
may also be malice In fact.”—Cook 
V. East Shore Newspapers, 64 NE. 
2d 761. 766, 327 Ill.App. 569. 

27. Ark.—Gaylor v. State, 70 fi.W. 
2d 844, 846, 188 Ark 1167. 

Ill—People y. Wilson, 174 N.E. 398, 
401, 342 Ill 358. 

WIs—State V. Scherr, 9 N'.W.2d 117, 
119, 243 Wis. 65. 


28. Tex —^Lusk y. Onstott, Cly.App, 
178 S.W.2d 549, 554. 

29. Ark.—Gaylor y. State, 70 S.W. 
2d 841. 845, 18)8 Ark. 1167. 

ni.—People y. Wilson, 174 N.B. 898, 
401, 342 in. 358 

Neb—Pembroke y. State, 222 N.W. 

956, 957, 117 Neb. 759. 

Tex—Lusk y. Onstott, Cly.App., 178 
S.W.2d 649, 554. 

Wis—State y Scherr, 9 N.W.2d 117, 
119, 243 Wis 66. 

30. Minn.—Sorenson y Chevrolet 
Motor Co., 214 N.W. 754, 765, 171 
Minn. 260. 

Neb—^Pembroke y. State, 222 N.W. 

956, 957, 117 Neb 769. 

Personal SU win 

Tex—^Lusk y Onstott, ClyA.pp, 178 
S.W.2d 549, 654. 

31. N.D—^Redahl y. Stevens, 850 N. 
W. 634, 636. 64 N.D. 164. 

32. N.D—Redahl y. Stevens, supra. 
Slmllaxly expressed 

It includes the general malignan¬ 
cy and disregard of human life 
which proceeds from a heart void 
of social duty, and fatally bent on 
mischief —State v. Merry, 8 A.2d 
143. 146, 136 Me. 243. 

33. Minn —Sorenson v. Chevrolet 
Motor Co. 214 N.W. 764, 755. 171 
Minn. 260. 

34b US —^EVtnsteel Metallurgical 
Corporation y. N. L. R B, C.C A 7, 
98 F.3d 375, 381. 

Ark—Gaylor v. State, 70 S.W.2d 844, 
845, 188 Ark. 116*7. 

Ill—^People V. Wilson, 174 N.B. 398, 
401, 342 Ill. 358 

N.D—^Lux y. Bendewald, 227 N.W. 

550, 553, 58 N.D 761. 

Wis.—State V. Scherr, 8 N.W.2d 117, 

' 119, 243 Wis. 65. 
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Otherwise expressed 
Whether a wrongdoer’s motive Is 
to benefit himself or to gratify his 
spite by working mischief to an¬ 
other is immaterial.—Sorenson v. 
Chevrolet Motor Co., 214 N.W. 764, 
755, 171 Minn. 260. 

Beveuge toward a parttoular ludiyUU 
ual 

Neb—Pembroke v. State, 222 N.W 
966, 9*57, 117 Neb. 759. 

35. U.S —^Fansteel Metallurgical 
Corporation y N. L. R. B., C.C.A.7, 
98 F8d 375, 381. 

36. Fla.—Ooxpus Juris cited In 
Ramsey v. State, 154 So. 855, 856, 
114 Fla 76'6 

88'C.J. p 352 notes 51, 62. 

37. Cal—^Davis v Hearst, 116 P 
630, 637, 160 Cal. 143. 

38. D.C —^Meyer v Washington 
Times Co, 76 F2d 988, 992, 64 App 
D.C. 218. 

Similarly expressed 

(1) Malice may, and In common 
acceptation does, denote that de¬ 
fendant was actuated by spite or ill 
will toward plaintilC, but in its legal 
significance such a degree of per¬ 
sonal hostility is not in all events 
essential. On the contrary, it is 
the willfulness or evil intent of the 
act, the wanton disregard of the 
rights and interests of the person 
injured, which suffices to render the 
act malicious in the legal sense.— 
Boehm v. Western Leather Clothing 
Co, Mo App, 161 S.W.2d 710, 717. 

(2) “ ‘Malice’ in this sense is some¬ 
times referred to as 'malice In law' 
and it IS not necessary for the piain- 
tilC to make his case to prove that the 
Intentional wrongful act when done 
without Justification was motivated 
by express malice, that is, spite, ill 
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from, anger,®® animosity,^® desire to injure an- 
otlier,*! dislike,42 hatred,48 m feeling,44 ill will,45 
malevolence,46 passion,47 resentment,48 revenge,4® 
spite,®® temper,51 vindictiveness,®® or wrath.53 
Malice does not necessarily mean that which must 


proceed from a spiteful, malignant, or revengeful 
disx)osition, but a conduct injurious to another, al¬ 
though proceeding from an xLl-regulated mind, not 
sufS.eiently cautious before it occasions an injury to 
another.54 


will, malevolence or hatred.”—^Pfoh 
V. Whitney, Ohio App., 62 N.B 2d 744, 
754. 

(3) iLegral malice may, hut does not 
necessarily, consist of malice in fact 
or actual malice toward the person 
Injured, or it may consist of implied 
malice.—^Boyles v. Burnett, 249 S.W. 
719, 722, 213 Mo App. 288. 

39. Tex.—Caruth v. Dallas Gas Co.« 
C1V.APP., 282 S,W. 334, 339. 

38 C.J. p 349 note 63 

40. Tex—^Lusk v. Onstott, Civ.App., 
178 SW.2d 549. 653, 554. 

41. Neb.—Hackler v. Miller, 114 N. 
W. 274, 276, 79 Neb. 209—Tucker v. 
Cannon, 49 N.W 435, 32 Neb. 444. 

42. Mo—State v. Myers, 121 S.W. 
131, 135. 221 Mo 5918. 

Tex.—^Peerless Oil & Qas Co. v. Teas, 
CiV.App. 138 S.W2d •837, 641. 

43. Ga—Warren v. State, 135 SB 
735, 737, 163 Ga 176—^Investment 
Securities Corporation v. Cole, 194 
S.EI. 411, 414, 57 Ga.App 97—In¬ 
terstate Life & Accident Co. v. 
Brewer, 193 SB. 468, 463, 56 Ga. 
App. 599. 

Ill—Kesner v. Barool, 268 ILl.App. 
531, 542. 

Iowa.—^Mendenhall v Struck, 224 N. 

W. 95. 97, 207 Iowa 1094. 

Mo.—^Beatty v Puritan Cosmetic Co, 
158 S.W2d 191. 196. 236 Mo App. 
807—Jones v West Side Buick Au¬ 
to Co., 93 S.W.2d 1083, 1088, 231 
Mo.App. 187—^Boyles v. Burnqtt, 
249 S W. 719, 723, 213 Mo App. 288. 
N.T.—Pickle V. Pa^e. 233 N.T S. 461, 
467, 225 App.Dlv. 464. 

Tex.—^Lusk v. Onstott, CivApp., 178 
S.W.2d 6>49, 653, 654—Peerless Oil 
& Gas Co. V Teas. Civ.Apo;>., 138 S 
W.2d 637, 641—Caruth v. Dallas 
Gas Co., Civ App., 282 S.W. 834, 
839. 

Wash.—^Peasley v. Pugret Sound Tugr 
& Barge Co., 126 P2d 681, 089, 13 
Wash.2d 485 

38 C.J. p 349 note 66, p 351 note 18. 
Personal hate 

Ate.—News Bmployees* Benevolent 
Soc. V. Agricola, 200 So. 748, 755, 
240 Ala. 668—^Evers-Jordan !B\imi- 
ture Co V. Hartzog, 187 So. 491, 
493, 237 Ala 407. 

28 C J. p 849 note 69, p 352 note 44. 
Simllazly expressed 

Malice is not limited to hatred to¬ 
ward the individual—State v. Merry, 

8 A 2d 143, 14«, 136 Me. 243* 

44. Neb.—Hackler v. Miller, 114 N. 
W. 274, 276, 79 Neb. 209—Tucker v. 
Cannon, 49 N.W. 436, 32 Neb. 444. 

46. Ala.—News Bxnployees* Benevo¬ 


lent Soc V. Agncola, 200 So. 748, 
766, 240 Ala. 668 —^Bvers-Jordan 

Furniture Co v. Hartzog, 187 So. 
491. 493, 237 Ala 407. 

Ariz.—^Meason v. Kalston Purina Co., 
107 P 2d 224. 228, 56 Ariz 291. 

D.C.—^Meyer v. Washington Times 
Co., 76 F.2d 988, 992, 64 App.D C. 
216. 

Ga—Warren v. State, 136 SB 736, 

163 Ga. 176—^Investment Securities 
Corporation v. Cole, 194 S E. 411, 
414, 57 GaApp. 97—Interstate Life 
& Accident Co. v Brewer, 193 SB 
458, 463. 56 Ga.App 599. 

Ill—Kesner v. Farool, 268 Ill App. 
581, 542. 

Minn —Carnes v. St. Paul Union 
Stockyards Co., 206 N.W. 630. 631, 

164 Minn 457 

Mo—^Hodges v Schuermann Building 
d; Realty Co. App., 174 SW2d 
909, 914—^Beatty v Puritan Cos¬ 
metic Go., 158 SW.2d 191, 196, 236 
Mo App. 807—Jones v. West Side 
Buick Auto Co, 93 S.W'2d 1083, 
1088, 231 Mo App. 1'87—Burke v 
Robinson. App. 271 SW. 1005, 1007. 
Tex—Lusk v Onstott. Civ App, 178 
SW.2d 649, 668 , 664—Caruth v. 
Dallas Gas Co., Civ App, 282 S.W. 
334, 389. 

Wash—Peasley v. Puget Sound Tug 
& Barge Co, 125 P.2d 681, 689, 13 
Wash 2d 486. 

38 C.J. p 349 note 68 , p 851 note 16, 
p 36>2 note 4^. 

SlmJlazly eaq;»re«Bed 

( 1 ) Malice Is not limited or con¬ 
fined to ill will toward an individual 
U S —^Faaisteel Metallurgical Corpo¬ 
ration V N. L. R. B., C.C-A7, 98 
F.2d 376, 331. 

Ill.—^People V. Wilson, 174 N.B. 398, 
401, 342 Ill 858. 

Me—State v. Merry, 6 A.2d 143, 146, 
136 Me. 248. 

(2) Malice is not confined to ill 
will toward one or more individual 
persons. 

Mass.—Commonwealth v. Webster, 6 
Cush. 296, 304, 62 AmD. 711. 
Wis.—State v. Scherr, 9 NW.'2d 117, 
119, 243 Wls 65 

(3) Malice, in its legal sense, does 
not necessarily signify ill will toward 
a particular individual —^Memphis 
Steam Laundry-Cleaners v. Lindsey, 

5 <80 2d 227. 231, 192 Miss. 224. 

(4) Malice does not necessarily 
mean or involve the element of per¬ 
sonal ill will 

N.T—Tackel v Nys. 16 N.T.S.2d 646, 
548, 258 App.Div. 318. 

N.C.—Bryant v. Reedy, 200 S B. 896, 
901, 214 N.C. 748. i 
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40. Me —State v. Merry, 8 A 2d 143 
146, 136 Me 243. 

47. U S —^In re Freche, D C N.J, 109 
P. 620, 621. 

Mo —^Boyles v Burnett, 249 S.W. 
719, 723, *213 Mo.App. 288. 

48. Tex—^Peerless Oil & Gas Co. v 
Teas, Civ.App, 138 S.W.2d 637, 641 

49. Mo—^Boyles v Burnett, 249 S 
W. 719, 723, 213 Mo.App. 288 

88 C J. p 349 note 71. 

SOi Ariz—^Meason v. Ralston Punna 
Co, 107 P2d 224, 228, 56 Ariz. 291 
Iowa.—^Mendenhall v. Struck, 224 N. 

W 96, 97, 207 Iowa 1094. 

Minn.—Carnes v. SI Paul Union 
Stockyards Co., 205 N.W, 630, 631, 
164 Minn. 467. 

Mo—^Hodges v. Schuermann Building 
& Realty Co, App, 174 S W.2d 909, 
914—^Jones v. West Side Buick Au¬ 
to Co, 93 SW2d 1083, 1088, 231 
Mo App. 187—^Burke v Robinson, 
App, 271 SW 1005, 1007. 

Tex.—^Peerless Oil & Gas Co v. Teas, 
Civ App, 138 SW2d 637, 641. 

I Wash.—^Peasley v. Puget Sound Tug 
& Barge Co, 125 P 2d 681, 639, 13 
Wash.2d 485 

88 CJ p 349 note 72, p 352 note 46. 

Similarly eii^ressed 

Malice does not necessarily imply 
spite against any individual—Deck- 
elman v. I^ake, 131 A. 762, 764, 149 
Md. 633. 

51. N C.—State v. Long, 23 S B 481, 
117 NC. 791. 

More speellteally stated 
Malice may exist without temper, 
and it may not exist although the 
act was done while under the Influ¬ 
ence of temper, bad, high or quick — 
State V Long, supra. 

52. Tex—Caruth v. Dallas Gas Co, 
Civ.App, 282 SW 334, 339 

36 C J p 350 note 73. 

ViadletlTeiLeBs of purpose 
Ga.—^Investment Securities Corporar 
tion V. Cole, 194 SB 411, 414, 67 
Ga.App 97 
j Vindictive snotlvee 
Wash—^Peasley v. Puget Sound Tug 
& Barge Co, 125 P.2d «81, 689, 13 
Wash 2d 486. 

53. N.C.—^Downing v. Stone. 68 S.B. 
9, 10, 162 N.C 525, 136 Am S R. 841, 
•21 AnnCas. 763. 

Tex.—Caruth v Dallas Gas Co., Civ. 
App, 282 SW. 334, 339. 

54. Mont—Cashin v. Northern Pac. 
Ry. Go, 23 P 2d 862, 869, 96 Moat. 
92—^Ramsbacher v. Hohman, 261 
P. 273, 276, 30 Mont. 430. 
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Meanings and Definitions 

-^In General. A famous definition of the word 

^‘malice,”® 5 and one which has become a classic in 
the law,^^ is that malice, in common acceptation, 


means ill will against a person, })nt in its legal 
sense it means a wrongful act, done intentionally, 
without just cause or excuse.®^ This definition has 
been repeated and quoted in hundreds of cases, both 


S.C—Jennings v. Clearwater Mfg 
Co., 172 SE 870, 872, 171 S.C 498. 
38 C J. p 350 notes 75, 77, p 3'4i8 note 
58 [e] (1). 

Similarly expressed 

(1) By “malice" is not necessarily 
meant in the law a malignant spirit, 
a maligrnant intention to produce a 
particular evil. If a man intention¬ 
ally does a wrongful act, an act 
which he knows is likely to injure 
another, that in law is malice; it is 
the willful purpose, the willful doing 
•of an act which he knows is liable to 
injure another, regardless of the con¬ 
sequences. That is malice, although 
the man may not have had a specific 
intention to hurt a particular in¬ 
dividual or crew. 

US—U S V Beed, C.CA.NT., 86 P. 
308. 312. 

Ill.—^Buck V. Alex, 263 Ill.App 556. 
562—^Fromm v. Seyller, 24i5 IllApp. 
392. 

(2) A willful wrong may, and usu¬ 
ally does, include malice in the legal 
sense—Seaboard Air Line By. Co v. 
Glenn, 104 So 648. 549. 213 Ala 284. 
4S5. Fla—John B Stetson Universi¬ 
ty V. Hunt. 102 So. 637, 639. 88 Fla. 
610. 

N.C.—^Pittsburg, J, B & E. B. Co v. 
Wakefield Hardware Co., 50 SB 
€71, 573. 138 NC 174, 3 Ann.Cas. 
720. 

Fla.—John B Stetson University 
V. Hunt, 102 So. 637, 639. 88 Fla. 
610. 

J57- Fla—John R Stetson University 

V. Hunt, supra 

Ill.—^Fetz V People, 239 Ill App. 250. 
Ky.—^Lyons v. Commonwealth, 197 
S.W. 3*87, 388, 176 Ky. 667. 

Mich—^Nunn v Drieborg, 209 N.W. 

89, 90. 235 Mich 3iS3. 

Mo.—<;arp V. Queen Ins Co, 101 S. 

W. 78, 97, 203 Mo. 296—Daggs v. 
St Louis-San Francisco By Co, 
App, €1 SW2d 164, 169—McKee v. 
Wilson, App, 277 SW. 609, 612. 

Mont.—Johnson v Horn, 283 P. 427, 
429. '86 Mont. 314. 

N J —iLouis Kamm, Inc, v Plink, 176 
A 62, 66, 113 N.J.Law <582, 99 A. 
L.B. 1—^Petrillo v. Snelbaker, 19 
A'2d 683, 684, 129 N.JBq. 437— 
Stein V Schmitz, 32 A.2d 844, 848, 
21 NJMisc. 218. 

NY—American Guild of Musical 
Artists V. Petrillo, 36 NB2d 123, 
125, 286 N.Y. 226. 

HC—Swain v Oakey, 129 SB. 151, 
152, 190 N.C. 113. 

Ohio.—Weeks v. Stretcher, 68 N.B 2d 
415, >416, 74 Ohio App. 253. 

Or.—Jaco V. Baker, 148 P.2d 938, 942, 
944, 174 Or. 191. 


Tenn.—^Fleshman v. Trolinger, 74 S 
W.2d 1069. 1074, 1« Tenn.App '208 
Vt—Giguere v Rosselot, 3 A.2d €38, 
543, 110 Vt 173. 

38 C.J. p 347 note 17. 

Similarly expressed 

(1) Malice is defined as meaning ill 
will—Chandler v. State, 39 N.E 444, 
447, 141 Ind 106. 

(2) "Malice,** as universally under¬ 
stood by the popular mind, has its 
foundation in ill will —^Davis v. 
Hearst, 116 P. 530, 637, 160 CaL 143. 

(3) Malice means or signifies ill 
will toward a particular individual. 
Kan.—State v. Thomas, 142 P.2d 692, 

693. 157 Kan 526. 

Neb—^Pem brook v. State, 222 N.W. 
956. 957. 117 Neb 769. 

(4) Malice means ill will to anoth¬ 
er—State V. McVav 182 A 436, 438, 
47 BI. 292, 44 ALB 572 

(5) According to the popular con¬ 
ception. malice mav simply denote ill 
will.—^Peasley v. Puget Sound Tug & 
Barge Co, 125 P 2d 681, 689, 13 Wash. 
2d 485. 

(6) Malice means ill will with ha¬ 
tred —^KVOS, Inc., V Associated 
Press, D C Wash., 13 F.Supp. 910, 911, 
912. 

(7) Malice means ill will, hatred, 
or other wrongful motive—^Ideal 
Motor Co. V. Warfield, 277 S.W. 862, 
864, 211 Ky. €76. 

(8) Malice is defined as active ill 
will—Hatch V Matthews, 83 NYS. 
332, 333, 85 Hun 522. 

(9) Malice generally connotes ill 
will.—^Bedahl v. Stevens, 260 N.W. 
534, 536, >64 N.D. 154. 

(10) Actual malice means, denotes, 
or IS ill wilL 

Cal.—Gudger v. Manton, 134 P.2d 217, 
221, 21 Cal.2d €37. 

N.Y—^Hoeppner v. Dunkirk Printing 
Co., 172 NB 139, 142, 2€4 N.Y. 95. 
Tex—World Oil Co. v Hicks, Civ. 
App, 46 S.W.2d 394, 398. 

(11) Express malice implies ill 
will —Colbert v. Journal Pub. Co., 
142 P. 146, 149, 19 N.M. 156. 

(12) Particular malice is ill will 
—State V. Long, 23 S B 431. 117 N.C 
791—38 C.J. p 352 note 66 [a]. 

sa Cal—Syfert v. Solomon, 272 P. 

810, 814, 95 CaLApp. 2218. 

D.C.—^Meyer v. Washington Times 
Co, 76 F.2d 988, 64 App.DC 218. 
Fla.— Oorpns Jnzls quoted In Parker 
V. State. 169 So. 411, 414, 124 Fla 
780— Corpus Juris cited in Bamsey 
V. State, 164 So. 855, 85'6, 114 Fla 
766—John B. Stetson University v 
Hunt, 102 So. 637, 639, 88 Fla. 510 
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Ill.—^Meadowmoor Dairies v. Milk 
Wagon Drivers* Union of ChiccLgo, 
No 753, 21 NB2d 308, 314. 371 Ill. 
377—^Fetz r. People, 239 IlLApp. 
250. 

Mass.—Whitcomb v. Beed-Prentice 
Co., 159 N.B. 922, 925. 262 Mass. 
348. 

I Mich.—Probst v. Jones, 247 N.W. 779, 
262 Mich. 678—Glieberman v. Fine, 
226 N.W. 6*69, 670, 248 Mich. 8— 
Nunn V. Drieborg, 209 N.W. >89, 90. 
235 Mich 883 

Miss—Bowell v. State, 116 So. €82, 
€33, 150 Miss. 133 

Mo.—State v. Gadwood, 116 S.W.2d 
42, 58, 342 Mo 466—Beckler v. 
Yates, 89 S W.2d 650, 653, 338 Mo. 
208—Lindsay v Evans. App.. 174 
S.W.2d 390. 399—Daggs v. St. 

Louis-San Francisco By. Co., App, 
51 S.W.2d 164. les 

Mont.—Cashln v. Northern Pac. By. 

Co., 28 P.2d 862, 869 96 Mont. 92. 
N.J.—^Amhruster v. National Bank of 
Westfield, 182 A. 613 614. 116 N. 
JLaw 122—^Louis Kamm, Inc v. 
Flink, 175 A 62, 6>6 113 N.JLaw 
€82, 99 ALR 1—Petrillo v. Snel¬ 
baker, 19 A 2d 683, 684, 129 NJBq. 
437—Stem V Schmitz, 82 A2d 844, 
848, 21 N.JMISC. 218 
N Y.—American Guild of Musical 
Artists V Petrillo, 86 N,B.2d 123, 
125. 286 N.Y. 226—Tackel v Nya, 16 
NY.S2d 645, 548, 549, 258 App.Div. 
31*8. 

Ohio—Weeks v. Strelcher, €8 N.B.2d 
415, 416, 74 Ohio App. 263 
Okl.—^Bliss V. Holmes, 9 P.2d 718, 
719, 156 Okl 40 

Or.—Jaco V. Baker, 148 P.2d 938, 942, 
944, 174 Or. 191. 

SC.—State V. Williams. l€4 S.B. 415, 
423, 166 S.C. 63. 

Tenn—^Fleshman v. Trolinger, 74 S 
W.2d 1069, 1074, 18 Tenn App 208 
Wis.—^B. L. Huating Co. v Coca Cola 
Co.. 237 N.W. 85, 89, 205 Wis. 356. 
38 C.J. p 343 note 58. 

Origin of deftnltioxL 
This definition apparently originat¬ 
ed in the decision by Mr Justice 
Bayley In Bromage v. Prosser, 4 B. & 
C. 247. 10 B.CX. 563, 107 Beprint 
1051, 12 B.O.L. 276, decided in r82€ 
US.—^Tinker v Colwell, N.Y, 24 S 
Ct. 50€, 508, 193 U.S. 473, 48 L.Bd 
7€4. 

Iowa.—State v Burris. 198 N.W. €2, 
84, 198 Iowa 115>6. 

At oonmum law 

(1) A wrongful act done Intention¬ 
ally without Just cause or excuse.— 
Kingston Trap Bock Co. v. Interna¬ 
tional Union of Operating Engineers, 
Local No. 825, 825-A, and 825-B, 19 
A2d 661, 667, 129 N.J.Eq. 570. 
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ozinunal and that have met with the ap¬ 

proval of the English and American coorts of last 
resort.^0 However, this definition has been cnti- 
cized,^^ and it has been said that it may be inao^ 
eniate because no jnst cause or exense can be al¬ 
lowed for a wrongful act.^^ 

-As a Mental State or Condition. 

In general As commonly used and understood, 
'^malice," in addition to meaning ill will against a 
person as stated supra p 917 note 57, also means 
hatred,^^ hostility to another, Bpite,^^ malevo¬ 
lence grudge^^7 revenge toward a particular in¬ 
dividual,®® wUlfnlness.®® 

'Malice” includes intent and will,70 and it has 
been defined to be the very essence of badness ly¬ 
ing in the heart, the love of evil for evil's sahe, 
as where a man is impelled to do mischief to those 


who never injured him; and it is in this disposi¬ 
tion to injure, from what he calls an abandoned 
heart, that Blackstone understood it in its legal 
sense.71 It has been defined as a willingness to in¬ 
jure another;^® a willingness to do a wrongful act 
greatly injurious to another;^® a reckless indiffer* 
enee to the rights of others;^^ recklessness of the 
lives and safety of others, which proceeds from a 
heart void of a just sense of social duty and bent 
on mischief '^Qgal malice” has been defined in 
such general terms as oppression, outrage, and vin- 
dLetiveness.7® 

As state or condition of mind or heart. It has 
ftequently been said that malice is primarily^? a 
state of mind;7® a subjective condition of the 
mind;*^® a state of mind and heart;®® a condition 
of the mind and heart existing at the time of the 
eommission of an aot;®^ and that, since znaKce is 


(2) An act done to Injure another. 
—State V. Jenkowita 221 X.W. 688, 
175 Minn. 409. 

Sa N.C.—Pittshurs, J., B. & R. 
Co. V. Wakefield Hardware Co., 50 
S.B. 671, 578, 138 N.C 174, 2 Ann. 
Cas. 720. 

eo. lowa--State v. Burris, 198 N.W. 

82. 84, 196 Iowa 1166. 

Mich.—Nunn v. Dneborgv 209 N.W. 
89, 90, 286 Mich 288. 

■9est dellBltfoa of malloe to he met 
with m the hooks.'*—State v. Qad- 
wood, 116 SW.2d 42. 68, 342 Mo. 466 
—State V. Schoenwald, 81 Mo. 147, 
367. 

61. N.T.—Viele v. Gray, 18 How.Pr. 

650. 664. 

Oritlcism stated 

Malice cannot denote an act hut, 
on the contrary, an act may denota 
that is. furnish emdence of, malice.— 
Nichols V. Commonwealth, 11 Bush 
(Ky.) 675, 682. 

ea Fla.— Oozpus Jnzls cited in 
Ramsey v. State, 164 So. 855, 866, 
111 Fla. 766. 

38 C J. p 348 note 58 [d] (6). 
sa. US—In re Munro, D.GN.T., 196 
F 817, 821. 

Kan.—State v. Thomas, 142 P.2d 692, 
693. 167 HazL 525. 

Ky.—^Ideal Motor Co y. Warfield, 277 
S.W. 862, 664, 211 Hy. 676. 

Neh.—^Pemhrook v State, 222 N.W. 

956. 957, 117 Neb. 759. 

R L—State y. McVay, 132 A. 486. 488, 
47 RI 292, 44 ALR 672. 

Vt—Giffuere v Rosselot 8 A.2d 538. 

548. 110 Vt. 178. 

SlmUaxly eapressad 

(1) Actual malice or malice In tact, 
sometimes denominated as express 
mallea implies personal hatred or ill 
will. 

Fla.— Oocpns mils CLuoted In Parker 
y. Stata 169 So. 411, 414, 184 Fla. 
780. 


N.M.—C!olbert y. Journal Puh. CO., 
143 P. 146. 149, 19 N.M. 366. 

(2) Malice m the ordineiry sense 
denotes a sentiment of hate or spite, 
eapeolally when harbored hy one per¬ 
son toward another. 

3£1s8. —Scott-Burr Stores Corporation 
V. Bdgar, 177 So. 766, 770, 181 Miss. 
485. 

N.a—Swain y. Oakey, 129 S.m 151, 
162. 190 N.C. 116. 

(8) According' to popular concep¬ 
tion the word "malice*' may denote 
personal hatred.—Peasley y. Puget 
Sound Tug & Barge Co., 125 P 2d 681, 
689, 18 Wa8h.2d 485 
64. R.I.—State v. McVay. 182 A 
436. 488, 47 R I. 292, 44 A.L.R 672 
Vt—Qiguere y. Rosselot, 8 A.2d 688, 
648, 110 Vt 173. 

66. U.S—In re Munro, D-CN.T, 196 
F. 817, 821. 

Wash.—^Peasley y. Puget Sound Tug 
& Barge Co, 125 P.2d 681, 589. 18 
Wash 2d 465. 

Stmllaxly expressed 

(1) Unproyoked malignity or spite 
—Chandler y. State, 89 N.B. 444, 447, 
141 Ind 196. 

(2) By actual malice is meant pei- 
sonal spite—Hoeppner y. Dunkirk 
Printing Co., 172 N.B 189, 142, 264 
N.T. 96. 

66. ND.—Redahl y. Steyens, 250 N. 
W 534, 636, 64 ND. 154. 

38 C.J. p 347 note 28. 

67. NC.—Swcon y. Oakey. 129 SJBH 
161, 162, 190 N a 113. 

38 C J. p 852 note 56 [a]. 

6& Han—State y. Thomas, 142 P.2d 
693, 693, 167 Kan. 526 
Neh.—^Pemhrook y. State, 222 N.W. 

966, 957, 117 Neh 769. 

69. Neh.—Carr y. State^ 87 N.W. 630, 
688, 28 Neh. 749. 

7(k Hy.—Lyons y Common'wealth, 
197 &W. 887. 388, 176 Hy. 657. 

918 


Me—State y. Merry, 8 A.2d 143, 145, 
186 Me. 248—State v. Rohhins, 66 
Me. 324. 838. 

71. NT—Viele y. Gray, 15 How.Pr. 
650, 564 

72. Okl—Jewell y. Territory, 48 P. 
1075, 1078, 4 Okl. 68 

73. N T.—Havanaugh y Mclntsrre. 
112 NT.S. 987, 991, 128 App Diy. 
722 

74. N.C—Cottle y. Johnson, 102 SB 
769, 770, 179 NC. 462. 

75. Mo—^Morgan v. Durfee, 69 Mo. 
469, 480, 83 Am R 508. 

7& Pa—Adelman y. Rosenbaum, A 
A 2d 15, 17, 133 Pa.Super. 886. 

77. Alls—Leeker y. Thanes, 811 P. 
564, 865, 24 Axis. 674 

7a Miss—RoweU y. State, 115 So. 

532, 583. 150 Miss 133 
Va.—^Ballard y. Commonwealth, 169* 
SB 222, 226, 166 Va. 980. 

Wwnlarly expressed 

(1) Malice, like envy, love, or hate^ 
18 a concept of the mind.—Wray v. 
Great Falls Paper Co., '234 P. 486, 
487, 72 Mont. 461. 

(2) Malice is a condition of the 
mind that cannot he seen with the 
eye—Chnaman y. Terminal R Ass'n 
of St. Louis, 167 SW.2d 230, 286, 287 
Mo App 151. 

(3) Malice in fact or actual malice 
relates to the actual state or condi¬ 
tion of the mind of the person who 
did the act.—Gee y. Culver, 11 P. 802, 
803, 13 Or 598. 

79- W.Va—State v. Hamrick, 168 S. 
B 865, 87i8, 112 W.Va. 167. 

00. Ans—Leeker v. Thanes. 811 P. 
864, 865, 24 Ana 674. 

81. Del.—State v. Bell, 195 A. 663,. 
654, 8 WWHarr. 828—State v. 
Galvano. 164 A. 461, 466, 4 W.W. 
Harr. 409. 
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ft state of znindy it is not an aet.^^ Malice consists 
of a bad mind 5 ^^ it is wickedness of mind or spir¬ 
it;®^ enmity of heart ;85 and the expression of a 
wicked and depraved heart and mind, and of a 
cruel disposition .86 It has been judicially recog¬ 
nized that the term implies a mind under the sway 
of reason.87 However, these statements and the 
other statements contained in this subdivision should 
be considered together with the statement appearing 
infra p 922 note 77 to the effect that malice is more 
than a state of mind. 

“Malice” is defined as a wicked condition of the 
heart a wicked and evil state or frame of mind 
toward another that state of mind which is 
reckless of law and of the legal rights of the citi¬ 
zen;®® a state of mind importing a wish to vex, 
annoy, or injure another person;®! that state of 
mind when one willfully does that which he knows 
will injure another person or property;®® the state 
of mind which prompts the conscious violation of 
>law to the prejudice and injury of another;®® that 
condition of the mind which prompts one to do a 


wrongful act intentionally without legal justifica¬ 
tion or excuse.®^ “Malice” is also defined as a con¬ 
dition of the mind void of social duty and fatally 
bent on mischief;®® the state of a wicked and de¬ 
praved mind fatally bent on mischief;®® a state of 
mind to be found from the facts in the case, and 
which characterizes an unlawful act intentionally 
done without reasonable grounds for believing the 
act to be lawful.®*^ 

Malice, in its legal sense, means nothing more than 
an evil state of mind,®® and is defined as that con¬ 
dition of mind which is manifested by the intention¬ 
al doing of a wrongful act without just cause or 
excuse;®® the state of mind manifested by an in¬ 
tent to commit an unlawful act against another;! 
that condition of the mind which shows a heart re¬ 
gardless of social duly and fatally bent on mis¬ 
chief.® 

As intent or intention. It has been said that mal¬ 
ice is an intent of the mind and heart.® It has been 
defined as an evil intent;^ a general wickedness of 


ffimUariy expiMsed 

Malice IS a mental condition on the 
part of the actor, supposed to exist 
at the time of the commission of the 
offense.—Carr v State, 87 NW. 680, 
633, 23 Neb. 749. 

82, Miss.—Rowell ▼. State, 116 So. 
■532, 633. 130 Miss. 133. 

83L Mass.—^Bacon v. Towne, 4 Cush. 
217, 283. 

04. Del—State v. Phillips, 187 A. 
108, 110. 7 W.'W.Harr. 544 

B5. Ind—Chandler v. State, 39 N.S. 

444, 447, 141 Ind. 106 
N.D.—^Redahl v Stevens, '260 N.W. 

•534. 536, 64 N.D 1<54. 

Bztreme emnlty of haoxt 
-Ill.—^Lynch v. People, 137 IlLApp. 
444. 446. 

Tex.—Williams v. State, 3 Tex.App. 
31'6, 318. 

08. Del—State v. Wallace, 47 A. 621, 
622, 18 Del. 402 
38 C J. p 347 note 11. 

07. W.Va.—State v. Ponce, 19 S.E. 
2d 221, 222, 124 W.Va. 126—State 
V. Galford, 105 S.D. 237, 240, 87 W. 
Va. 368. 

Sa SC.—State v Judgre, 38 S.D2d 
716, 719, 2018 '8.0. 497—State v. Hey¬ 
ward, 16 SE2d 6>69. 671. 197 S.a 
371. 

Similarly expressed 
Malice in law means a depraved 
and wicked heart that is reckless and 
disregards the rights of others.— 
Commonwealth v Malone, 47 A.2d 
445, 447, 354 Pa. 180. 

.89. Tex.—Cotton v. State. 82 Tex. 
614, 641, 642. 


Slmllaxly expressed 
A mental emotion, aroused and 
awakened by some motive or real or 
imagined wrong.—Cotton v. State, su¬ 
pra. 

90. Ala.—News Bmployees' Benevo¬ 
lent Soc. V. Agricola. 200 So. 748, 
755, 240 Ala. 668—Bvers-Jordan 
Furniture Co. v. Hartzog, 187 So 
491, 493, 237 Ala. 407—Bowles v 
Lowery, 69 So. 696, 697, 5 Ala.App 
555. 

Fla—CSorpus Taxis cited la. Ramsey 
V State, 154 So. 855, 856, 114 Fla. 
766. 

Slmllaxly defined 

A state of mind that Is reckless in 
Its nature, implying a determination 
to do a thing regardless of legal 
rights or for the purpose of inflicting 
an injury.—^Lusk v. Onstott, Tex.Civ. 
App, 178 S.W.2d 549, 553. 554. I 

9L CaL—Syfert v. Solomon, 272 P. 
810, 814, 95 Cal^App. 228. 

92. U.S.—^In re Freche, D.C N J., 109 
F 520, 621. 

88 C J p 348 note 84. 

93. Mass —Commonwealth v. 

Chance, 54 NE. 551, 554, 174 Mass. 
245, 75 Am S R 306. 

38 'CJ p 348 note 35. 

Similarly defined 

That state of mind which prompts 
one to do a thing with the deliberate 
Intention to Injure.—Fears v. State, 
265 P. 600, 601. 33 Arlz 482. 

94L Iowa.—State v Heinz, 276 N.W. 
10. 20. 223 Iowa 1241, 114 A.LR. 
959 

35 C.J. p 345 note 94. 

Similaxly deflnad 

A mental state or condition of 
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mind which prompts one to do an 
unlawful act without legal excuse or 
justification—Williams v. State, 176 
So. 385, 336, 27 Ala.App. 50>4. 

95. Mo.—State V. Forsha, 88 S.W- 
746. 751, 190 Mo. 296, 4 L.RA..N.S., 
576. 

90. Tex.—^Pickens v. State, 13 Tex 
App 353, 857. 

97. Tex.—Peerless OH & Gas Co. v. 
Teas, Civ App, 138 S.W.2d 637, 641. 

98. N. J —State v. Zupkosky, 21 A 2d 
771, 775, 127 N.JLaw 21*8. 

99. Kajo .—State v. Thomas, 142 P.2d 
692. 693. 157 Kan. 526. 

Miss.—^Memphis Steam Laundry- 

Cleaners V. Lindsey. 5 So 2d 227, 
231, 192 Miss. 224. 

Neb—Fields v. State. 2-50 N.W. 63, 
125 Neb. 290—^Pembrook v State, 
222 N.W. 956, 967, 117 Neb. 769. 

1. RI—State v. McVay. 132 A. 436, 
438, 47 R.I. 292, 44 AJ:i.R. 572. 

2. P’a—kTohn B Stetson University 
V. Hunt, 102 So. 537, 639, 88 Fla. 
510 

Tex—Williams v. State, Cr, 194 S. 
W 2d 771, 774—'Stephens v. State, 
165 S.W.2d 731, 723. 145 Tex.Cr. 
100—Cockrell v. State. 117 SW.2d 
1106, 1109, 1110, 135 TexCr. 218— 
Burkhart v. State, 74 SW2d 692, 
696, 127 TexCr. 1—Collins v State, 
299 SW. 403, 404. 108 Tex.Cr. 72. 

38 C J. p 347 note 95. 

3. U.S—Allen v. U. S., Ark, 17 SCt. 
164, 155, 164 U.S 492. 41 LBdL 528. 

4. N.T.—^People V. Star Co., 120 N. 
Y.S. 498, 500. 135 App Div. 517 

Ohio.—State v. Moherman, 23 N.£1.2d 
651, 652, 62 Ohio App. 258 
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intent a itieked intention of the mind.^ ^^al- 
ice” is also defined as an intent to injure another‘s 
or the public, without just cause or excuse a de¬ 
liberate intention to conunit an injury, evidenced by 
external circumstances an intent to do a wrong¬ 
ful act;l® an intent to do a wrongful harm and in¬ 
jury an intention to do bodily h&rmA^ It is also 
defined as an intention to vex, injure, or annoy an¬ 
other person an evil intent or wish or design to 
vex or annoy another an intent to do an unlawful 
act without legal justification or excuse the in¬ 
tent from which fiows any unlawful and injurious 
act committed without legal justification the 
evil intention, either actual or implied, with which 
one deliberately and without justification or excuse 


does a wrongfnl act which is injurious to others.i7" 
It has been said that legal malice means no more 
than the wrongful intention to do harm which the* 
law always presumes as accompanying a wrongful 
act, without any proof of malice in fact.i8 

A design. ^^lalice” has been defined as a de¬ 
sign of doing mischief ; a formed design to do 
mischief^O to another;^! a malignant design of 
evil;^^ a mischievous design or intent to do an in¬ 
jury to an individual or the public a spiteful or 
malevolent design against anotherany evil de¬ 
sign or inclination to do a bad thing.^^ 

As disposition. ^^Malice’’ has been defined as a 
disposition to injure others a disposition to in- 


Okl. — ^Kuni V. Radencic, 141 P.2d ^80, 
BZ2, 193 Okl. 126. 

SlTnilfwly expressed 

Actual malice is an evil Intent or 
motive arlsin^r ftom spite or ill will. 
—^McDonald v. Brown, 61 A. 213. 23 
HI. 546, 91 Am.S.H. 669, S8 Ii.HJL 
768. 

5. Md.>i-<^mpT)ell v. Baltimore & O. 
H. Oo., i55 A. 632, 97 Md. 341. 

6. U.S.—^Thlede v. People of Terri¬ 
tory of Utah. 16 set. 62, 67, 159 
U.S. 610, 40 Ii.Bd 287. 

Utah.—^People v. Davis, 32 P. 670, 
671, 8 Utah 412. 

Similarly deftned 

(1) Any wicked or mischievous In¬ 
tention of the mind.—'State v. Thom¬ 
as, 142 P.2d <692, 693, 187 Kan. 826— 
38 C J. p 848 note 45 

(2) A willful or corrupt intention 
of the mind—^Fields v. State, 250 N. 
W. 63, 125 Neb. 290—Pembrook v. 
State, 222 N.W. 966, 957, 117 Neb. 
759. 

7. Or.—State v. Govell, 232 P. 628, 
681, 113 Or. 254. 

Similarly expressed 

(1) An intent to Injure.—Glieber- 
man v. Fine, 226 NW. 669, 670, 248 
Mich 8—38 C.J. p 851 note 81. 

(2) A direct intention to injure 
another—^Briggs v. Coykendall, 224 
NW. 202, 20*6, 67 N.D. 786. 

(3) The Intent of one person to in¬ 
jure another.—Citizens’ Savings & 
Loan Corporation v. Brown, 66 S.W 2d 
851, 853, 16 Tenn App. 136. 

(4) A wicked intention to do an in¬ 
jury.—^Baxter v. Campbell. 97 NW. 
886, '387, 17 SD. 475—38 CJ. p 34i8 
note 40. 

(5) A wicked Intention to do an In¬ 
jury to another.—^Plora First Nat 
Bank v Burkett, 101 Ill. 391, 394, 40 
Am.H. 209. 

SEaUoe In law is the Intent to In¬ 
jure, as distinguished from the intent 
to do cm act which may incidentally 
Injure.—Albro J. Newton Co. v. 


Erickson, 126 N.T S. 949, 953, 70 Misc. 
291. 

& Or—^Moreland Theatres Corpora^- 
tion V Portland Moving Picture 
Mach. Operators* Protective Union, 
Local No. 169, 12 P.2d 333, 338, 140 
Or. 36. 

9. Fla.—corpus ynxis quoted In 
Parker v. State, 169 So. 411, 414, 
124 Fla 780. 

8'8 C.J. p 861 note 8. 

10. Ariz.—^Fears v State, 265 P. 600, 
601, 88 Ariz. 432 

Cal.—^Messlck v San JoaoLuin Super. 

Ct, 207 P. 68, 67 Cal.App. 340. 
Mont.—Wray v. Great FAlls Paper 
Co, 234 P. 486, 487, 72 Mont. 4<61. 
Similarly deflxLed 

A willful intent to do a wrongful 
act.—Commonwealth v York, 9 Mete. 
(Mass) 98, 97, 48 AmD. 873—38 CJ. 
p 348 note 46 

ll- Ill —O’Bnen v. People ex rel 
Kellogg Switchboard & Supply Co., 
75 N.E 108, 116, 216 HI 854, 108 
Am S.H 219, 8 Ann Cas. 966. 

88 C J. p 347 note 4 [a]. 

Similarly defined 

An intention to do ulterior and un- 
lustiflable harm.—^Montgomery Ward 
& Co. V Watson, C.C.AW.Va., 66 F. 
2d 184, 188 

12. US—U. S. ▼. Boyd, CO.Ark, 
46 P. 851, 857—U. S. v. King, C. 
C N.T, 34 F 802, 310 

Similarly expressed 
A deliberate intention to do un¬ 
lawfully any bodily harm to anoth¬ 
er.—State V. Talley, 33 A. 181, 14 
Del. 417. 

13. Or.—Cawrse v Signal Oil Co., 
103 P.2d 729, 731, 164 Or. 666, 129 
AL.H. 174. 

14. NY —^People v Camp, 21 N.Y.S. 
741, 744, 66 Hun 531—People v. 
Stark, 12 N.Y.S. 686, 691, 69 Hun 
61. 

M will a.-rty 

Actual malice or malice in fact 
means a positive desire egad Intention 
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to annoy or Injure another person.. 
—Cook V. East Shore Newspaper^. 
64 N.E.2d 761. 765, 327 Ill App. 659. 
ISii Cal.—^People v. Taylor, 36 Cal.. 
1265, 266. 

38 C.J. p 347 note 22. 

Simllaxly defined 

An intention to do an act which 
is wrongful, without Just cause or 
excuse—Carr v. State, 37 N.W. 630,. 
633, 128 Neb. 749. 

16. U S.—^Ransom v Dollar S. S. 
Line, D C.Wa8h., 2 F.Supp. 409^ 
410. 

38 C J p 347 note 21. 

17. N.Y.—^B:avanaugh v. McIntyre.. 
112 N.Y.S. 987, 991, 128 App.Dlv. 
722. 

18. Cal—Morgan v. French, 161 Pi 
2d 800, 803, 70 Cal App 2d 785 

19. Tex—Shannon v Jones, 13 S. 
W 477, 478, 76 Tex. 141. 

Similarly defined 

A design or intention of doing mis¬ 
chief to another.—^Kavanaugh v Mc¬ 
Intyre, lli2 NY.S. 987, 991, 128 APP. 
Div. 722. 

aOL US—U. S. V Boyd, C.CArk„ 
45 F. 851, 867—U. S. v. King, CC- 
N.Y, 84 F. 80'2, 310. 

81. Ill.—Cook V. East Shore News¬ 
paper, 64 NE2d 751, 766, 327 IlL 
App. 559. 

Neb.—Carr v. State, 87 N.W. 630,. 

633, 23 Neb. 749. 

38 C J. p 347 note 13. 

82. ND—Redahl v Stevens, 250 N. 
W 634, 636, 64 N.D. 164. 

83. N.Y—Viele v Gray, 18 How.Pr- 
550, 564. 

Tex—Shannon v Jones, 13 S.W. 477,. 
47'8, 76 Tex. 141. 

84. Ga—^Patterson v. State, 11 SE. 
620, 621, 85 Ga 131, 21 Am.S R. 
162. 

Tex—Shannon v. Jones, 13 S.W. 477^ 
478, 76 Tex. 141. 

85. Tex—Shannon v. Jones, supra. 
88. Ind.—Chandler v. State, 39 N. 

E. 444. 447, 141 Ind. 106, 115. 
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jure others without eanse, from mere peorsonal grati- 
^cation^ or from a spirit of revenge a disposition 
to do a wrong without legal excuse a wanton dis¬ 
position grossly negligent of the rights of others 
3. disposition to do a wrongful act greatly injuri¬ 
ous to another;30 a spiteful or rancorous disposition 
which causes an act to be done for mischief ;3i a 
depraved or wicked disposition showing itself in ut¬ 
ter or wicked recklessness or wanton disregard of 
the rights of others that state of disposition 
which shows a heart regardless of social duty and 
fatally bent on mischief.33 

As disregard. Malice involves a mere disregard of 
duty which is apparent from the intentional doing 
of a willful act to the injury of another.34 It is de- 
fned as a reckless33 or wanton33 disregard for the 
rights of others; a reckless disregard of the rights 
of another and of the consequences that may result 
to him;37 a reckless disregard of human life;38 a 
wanton disregard of civil obligations ;39 a wanton 
disregard of the rights or safety of another^O or 
others.^i It has been said that a wanton or con¬ 
scious or intentional disregard of the rights of an¬ 
other is equivalent to legal maliee.^3 

As inclination or propensity, “Malice” has been 


defmed as a depraved inclination to mischief ;^3 a 
propensity to inflict injury or suffering.^^ “Malice 
in law” has been defined as a depraved inclination 
on the part of a person to disregard the rights of 
others,or to do harm, or to disregard the rights 
or safety of mankind generally.^® 

As fnotive. Malice has been held to mean the 
same as improper motives,^*^ and any un;)ustiflable 
motive constitutes legal malice.^® It has been de¬ 
fined as meanmg bad faith or bad motive;^® the 
presence of an improper motivea wrongful mo¬ 
tive which prompts a wrongful act;®^ any corrupt 
motive, any wrong motive, or any departure from 
duty.52 According to the popular conception, mal¬ 
ice may simply denote vindictive motive,33 bad or 
evil motive;®^ but in its legal sense it means a mo¬ 
tive from which flows the act injurious to another 
person, done intentionally and without lawful ex- 
cuse.35 

, As purpose. In common speech malice means a 
purpose to harm,®® but in its legal sense it is a pui> 
pose from which flows the act injurious to another 
person, done intentionally and without lawful ex¬ 
cuse.® 7 It has been defined as meanmg a purpose 
to injure another;®* a wicked purpose;®* wicked- 


jW. Ill.—^Lynch V. People, 137 HI 
APP 444. 446. 

Tex.—Williams v. State, 3 Tex.App. 
816, 318. 

Slmllazly deflneA 

A disposition to Injure another 
'Without cause, from a spirit of re- 
vengre merely, or for personal grat¬ 
ification—King V. Root, 4 Wend., K. 
T., 113, 1&5, 31 Am.D. 102. 

S8. N.C.—Cottle y Johnson, 102 S. 
B. 769, T70, 179 N.C. 4'26. 

29. Md—^Deckelman v. Lake, 131 
A. 762, 764, 149 Md 633. 

30. N.T —^Kavanaugh v. McIntyre, 
112 N.Y.S. 987. 991, 128 App.Div. 
722. 

31. Cal.—Walker v. Chanslor, 94 P. 
606, 608, 163 Cal. 118, 126 Am.S.R. 
61, 17 L.RA.,N.S, 455. 

98 C.J. p 351 note 28. 

32. Mo—^Boyles v. Burnett, 249 S. 
W 719, 722, 213 Mo.App. 288. 

38 C J. p 351 note 21. 

33. Mo.—^Bond y. Williams, 214 S.W. 
'202, 205, 279 Mo 215, 16 A.L.R. 
765. 

34. NM—^Rea y. Motors Ins Cor¬ 
poration, 144 P.2d 676, 680, 48 N. 
M 9. 

35. Colo —^Biggs y. Biggs, 241 P. 
539, 540. 78 Colo. 310. 

Equl'yalent of Ul wUl 
Malice does not mean alone per¬ 
sonal 111 will. It may also mean 
such a wanton and reckless disre¬ 


gard of the rights of another as 
IS the equiyalent of 111 wilL This 
means more than mere negligence 
or want of sound judgment and 
means more than hasty or mistaken 
action—^Pecue y. West, 136 NB. 615, 
617, 233 N.T. 316—^Loewmthan y. Le- 
Vine, 60 N.T.S.2d 433, 436, 270 App 
Diy. 512. 

36, Pa—^Adelman y. Rosenbaum, 3 
A 2d 15, 17, 133 Pa.Super. 386. 

37- NB—^Briggs y. Coykendall, 224 
N.W. 202, 205, 67 N.B. 786. 

38. Tex—Burkhart y. State, 74 S. 
W.2d 692, 696, 127 Tex.Cr. 1. 

39. Fla.—Corpus Juris quoted in 
Parker y. State, 169 So. 411, 414, 
124 Fla. 780. 

NM.—Colbert v. Journal Pub. Co., 
142 P. 146, 149, 19 NM. 156. 

40. Ky.—^Louisyille Press Co. y. 
TenneUy, 49 SW. 16, 17, 106 Ky. 
366, 20 Ky.L. 1231—Lehrer y. El¬ 
more, 37 S.W. 292, 293, 100 Ky. 56, 
18 Ky.L. 661. 

41. Neb.—Carr y. State, 37 N.W. 
630, 633, 23 Neb. 748, 767. 

48. Ala.—^McGill y. Varln, 106 So. 

44, 48, 213 Ala. 649. 

Ga.—^Inycstment Securities Corpora¬ 
tion y Cole, 194 S.B. 411, 414, 67 
GaApp. 97. 

43. Neb—Carr y. State, 87 N.W 
630, 633, 23 Neb. 749. 

44- N.T—^Hatch y. Matthews, 83 N. 
Y S. 332, 333, 85 Hun 522. 
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45. U.S—Tinker y. Colwell, N.T., 24 
S.Ct. 505, 509, 193 T7.S. 473, 48 L. 
Ed. 754—^In re Freche, B C.N.J., 
109 F 620. 621. 

Utah.—Panagopulos y. Manning, 69 
P.2d 614, 622, 93 Utah 198. 

46. Md.—Campbell y. Baltimore & 
O. R. Co., 55 A. 532, 97 Md. 341. 

47. Mich—Oyler y Fenner, 248 N. 
W 567, 569, 263 Mich. 119. 

48. N.B.—Redahl y. Steyens, 260 N. 
W. 534, 636, 64 NB. 154. 

49. B.C.—Potts y. Bies, 132 F8d 
734, 735, 77 U.S.AppB.C. 92 

50. Mo—Warren y. Pulitzer Pub. 
Co., 78 S.W.2d 404. 418, 336 Mo. 
184. 

51. Ind—^Rulison y. Collins, 82 6W. 
748, 750, 5 Ind.T. 282. 

52. Ont.—Shayer y. Linton, 22 U C. 
QB. 177. 185 

53. Wash.—Peasley y. Puget Sound 
Tug & Barge Co., 125 P.2d 681, 
689, 18 Wash.2d 485. 

54. Tex—World Oil Co. v. Hicks, 
OiyApp, 46 S.W2d 394, 398. 

55. Ark—Gaylor y. State, 70 S.W. 
2d 844, 846, 188 Ark. 11'67 

56. Mass.—Cayerno y. Fellows, 15 
N.B.2d 483, 487, 300 Mass. 331. 

57. Ark—Gaylor y State, 70 S.W. 
2d 844, 845, 188 Ark. 1167. 

58b Tex.—Shannon y. Jones, 13 S.W. 
4T7, 478, 76 Tex. 141. 

69. S.C.—State y. Judge, 38 6JBL2d 
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ness of purpose;®® a settled puipose to injure or 
destroy another j®^ a wicked and mischievons pur¬ 
pose which characterizes the perpetration of an in¬ 
jurious act without lawful excuse;®® a performed 
purpose to do a wrongful act without sufficient legal 
provocation or just excuse.®® 

As spirit. Malice has been judicially described as 
the spirit of evil which sometimes grips individuals 
and nations; it is the venomous spirit that moti¬ 
vates those who dehght in doing harm to others.®^ 
Malice may be regarded as wickedness of spirit; the 
condition of heart and mind entering into and per¬ 
vading the act.®® It has been defined as a spirit de¬ 
lighting in harm or misfortune to another;®® a spir¬ 
it desiring harm or misfoitune to another;®^ a 
spirit desiring to harm another;®® unprovoked ma¬ 
lignity of spirit.®® 

As wish or desire. 'Tifaliee^^ has been defined as 
a wish to injure another person or to do a wrongs 
ful act;70 a desire to injure ;7i a wish to vex, an¬ 
noy, or injure another person, or an intent to do a 
wrongful act;72 a wish or desire to vex, harass, or 
annoy another;^® a specific desire to vex or injure 
another from malevolence or motives of ill will;*^^ 
a desire to be avenged on a particular person.^® 
Actual malice denotes the desire to do harm for 
the satisfaction of doing it or conduct which in ef¬ 
fect amounts to the same thing.76 


-As Physical Manifestation. 

In generoL There are a number of statements 
which have been set out in previous subdivisions to 
the effect that malice is a state or condition of the 
mind, or of the heart and mind, and there are nu¬ 
merous cases defining "malice’’ in terms of a men¬ 
tal state or condition. However, it has been said 
that malice is far more than a state of mind, for 
a penalty cannot bo imposed merely for harboring 
evil thoughts, and there must be a wrongful act on 
the part of the person against whom the charge of 
malice has been made, and the act must have been 
done without legal right.77 It is generally agreed 
by the authorities that the act must be wrongful, 
although some of the cases employ the word "unlaw- 

ful.”78 

A "wrongful act” within the meaning of these 
definitions is any act which, in the ordinary course, 
will infringe on the rights of another to his damage, 
except it be done in the exercise of an equal or 
superior right.7® An act is not wrongful if done in 
the exercise of an equal or superior right, and is not 
infected with a purpose to infiict induect injury.®® 
The act must have been done either with an intent 
to inflict an injury, or under circumstances that the 
law will imply an evil intent, or it may be implied 
from reckless disregard of another’s rights and in¬ 
terests.®! 


716, 719. 208 sc 497—State v. 
Heyward. 15 S.B.2d 669, 671. 197 
S.C. 371. 

60. Ga—Patterson v State. 11 SB. 
620. 621. 85 Ga. 131, 21 Am.S R. 
152 

Tex—Shannon v. Jones. 13 S.W. 477, 
478, 76 Tex. 141. 

61. Ga.—^Patterson v. State, 11 S.B 
620, 621, 85 Ga. 131, 21 Am S.R 
152. 

62. Wash.—State v. Coella, 28 P. 
28. 33, 3 Wash. 99. 

63. S.C.—State v. Judge, 3(8 SB 2d 
715. 719, 208 S.C. 497—State v. Hey¬ 
ward. 15 S.B2d 669, 671. 197 S.C. 
371. 

64. Pa —Caskie v- Philadelphia Rap¬ 
id Transit .Qo.. 6 A.2d 368, 372, 334 
Pa. 33 

6B. Del.—State v. Bell, 192 A 653, 
554, 8 W.WHarr. 3'28. 

66. ND.—^Redahl v Stevens, 250 N. 
W. 534, 536, 64 N.D 154. 

67. Ind.—Chandler v State, 39 N.B. 
444, 447, 141 Ind 106 

68. Ind.—Chandler v State, supra 

66. Tex.—Williams v. State, 3 Tex. 
App. 31i6, 318. 


7a Cal.—^People v. George, 109 P.2d 
404, 406, 42 Cal.App.2d 568 

71. Mich—Glieherman v Pine, 226 
N.W. 669, 670, 248 Mich. *8 

38 C J. p 351 note 31 

72. N.D—^Briggs v. Coykendall, 224 
N.W, 202, 205, 57 N.D. 786 

38 O.J. p 348 note 49. 

Statutory dellmtlon 

Anz—(Pears v. State, 265 P. 600, 601, 
33 Anz. 432. 

Mont—Wray v Great Palls Paper 
Co, 234 P. 486, 487, 72 Mont. 461. 

N*,D.—^Lux V. Bendewald, '227 N.W. 
550, 553, 53 ND. 761. 

73. S.D.—Kerley v. Gtermscheid, 106 
N.W. 136, 187, 20 S.D 363 

74i US.—Johnson v. Bbberts, C.C. 
Or., 11 P 129, 1'31, 6 Sawy. 538 

Pla—Corpus Juris unoted in Parker 
V. State, 1'69 So. 411, 414, 124 Pla 
780. 

75. N.C—Swain v. Oakey, 129 GB 
151, 152, 190 NC. 113. 

Similarly expressed 

Particular malice is a desire to be 

revenged on a particular person — 

State V. Long, 23 SB 431, 117 N.C. 

791—38 C J. p 352 note 56 [a]. 

7a Cal.—Gudger v. Manton, 134 P 
2d 217, 221, 21 Cal.2d 537. 
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77. Cal—Syfert v. Solomon, 272 P 
810, 814, 95 Cal.App. 228 

78. Ala—Snead y Phillips, 18 So'2d 
435, 436, 31 Ala.App. 14'8. 

79. U.S—^Zephyr Am. Corp. v. Bates 
Mfg Co., DC.N.J., 69 P.Supp 573, 
676. 

NJ—^Duro Co. y. Wishnevsky, 16 A. 
2d 64, 66, 126 N.J Law 7—Louis 
Eamm, Inc, y. Plink, 175 A. 62. 66, 
113 NJ.Law 582, 99 A.L R. 1— 
Brennan v United Hatters of North 
America Local No 17, 65 A. 165, 
171, 73 NJLaw 729, 118 Am S R 
727, 9 LRA.,NS.. 254, 9 Ann Cas. 
698—Stem v. Schmitz, 32 A 2d 844, 
848, 21 N.JM1SC. 218. 

80. N.J —^Kingston Trap Rock Co v 
International Union of Operating 
Bngineers. Local No 825, 825-A, 
and 825-B, 19 A.2d 661, 6*67, 129 N. 
J.Ba. 670. 

81. Mo—^Pinke y. Boyer, 56 SW.2d 
372, 378, 331 Mo. 12*42—^Luikart v. 
Miller, 48 SW2d 8'67, *871—Spitzen- 
gel y Greenlease Motor Car Co., 
136 SW2d 100, 104, 234 Mo App 
962—Dunham y. Tenth Street Ga¬ 
rage & Sales Co., App., 94 S.W 2d 
1096, 1099. 
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It is not neoessaiy to show that the particolar act 
was wiUfnUy or wantonly done^S^ but it is necessary 
that the actor know that the act was wroiigfal,^® 
since it is not merely doing an act intentionally that 
is wrongful.*^ 

As act or action, ^^Malice” is frequently defined 
in terms of an act or action, and what has been re¬ 
ferred to as the best-known definition of the word, 
which is set out supra p 917 note 58, is that ^^malice’’ 
in its legal sense means a wrongful act, done inten¬ 
tionally, without just cause or excuse. Other defi¬ 
nitions to the same effect but with slight yariations 
are that malice is a wrongful act done intentional- 
ly,86 or willfully or purposefully,^® in violation of 
the rights of another;®^ a wrongful act, done in¬ 
tentionally, or with evil intent, without just cause 
or excuse, or as the result of ill will;®® a wrongful 
act, done intentionally, without just cause or excuse 
even though it is from good motives and without ex- 
jness malice;®® an unlawful act done in reckless 
disregard of the rights of another;®® an improper 


act injurious to another proceeding from an im¬ 
proper motive;®^ an act wantonly done a gain st an¬ 
other which a person of reasonable intelUgence must 
know to be contrary to his duty and purposely preju¬ 
dicial to another;®® an act done in the spirit of 
Tnvgp.liift-P or of criminal indifference to civil obliga¬ 
tions;®® an act growing out of the wicked or mis¬ 
chievous intention of the mind;®^ an act showing a 
wanton inclination to mischief, an intention to in¬ 
jure or wrong, and a depraved inclination to dis¬ 
regard the rights of others.®® ‘‘Malice” is also de¬ 
fined as unjustifiable action causing injury;®® an 
action flowing from a wicked and corrupt motive;®*^ 
an action flowing from any wicked and corrupt mo¬ 
tive, a thing done malo animo, where the fact has 
been attended with such circumstances as cany in 
them the plain indications of a heart regardless of 
social duty, and fatally bent on mischief.®® 

As doing or performance of act, “Malice^' has 
been defined as the intentional doing,®® and, like- 


ea. Mo—Jones v West Side Bulok 
Auto Co, 93 S.W.2d 1088, 1088, 1231 
Mo.App. 187. 

83. Mo—^Beckler v Tates, 89 S.W. 
2d 660, 6i53, SS'S Mo 20'8—Greaves 
V. Kansas City Junior Orpheum 
Co, SO S.W.2d 228, 235, 229 Mo. 
App. 663. 

84. Mo —^Beckler v. Tates, 89 S.W.2d 
650, 653, 338 Mo. '20*8. 

85. Mo,—^McKee v. Wilson, App, 277 
S.W 609, 612. 

SimUarly expressed 

Malice m law is a wrongrful act 
against a person intentionally.— 
Johnson v Horn, 283 P. 427, 429, 86 
Mont 314. 

86. Va.—Williamson v. Common¬ 
wealth, 23 S.B 2d 240, 241, 180 Va 
277. 

87. Tex.—Aetna Life Ins. Co v. 
Love, Civ App., 149 S.W.2d 1071, 
1078 

8U Md—^Deckelman v. Lake, 131 A- 
762, 764, 149 Md. 533. 

Tex.—^Express Pub. Co. v. Wilkins, 
Civ App., 218 S.W. 614, 618. 
Slmllaxly expressed 

(1) A wrongful act, knowingly and 
intentionally done without reasonable 
or probable cause.—^Rust v. Page, 
Tex.Civ.App., 62 SW.2d 937. 943 

(2) A wrongful act, knowingly and 
intentionally done without just cause 
or excuse—Bryant v. Reedy, 200 S. 
E 896, 901, 314 N.C. 7'48 

(3) A wrongful act, known to be 
such, and intentionally done, without 
just cause or excuse.—State v. Merry, 
8 A.2d 143, 14*6. 136 Me. 243. 

88> Mass.—Whitcomb v. Reed-Pren- 
Uce Co., 169 NJB2. 922, 925, 262 
Mass. 34*8. 


90. Tex.—Southwestern Telegraph & 
Telephone Co. v- Wilkins, Civ.App.. 
183 S.W. 429, 431. 

91- Pa.—Sommer v. Wilt, 4 Serg. & 

R. 19, 24 

38 C.J. P 848 note 52 [a]. 

92. US.—^KVOS, Inc. v. Associated 
Press, D awash., 13 P.Supp. 910, 
911, 912 

93. Mont.—Cashin v. Northern Pac 
Ry, Co, 28 P.2d 862. 869, 96 Mont. 
92. 

38 C.J. p 346 note 90. 

94 . La.—^Morasca v. Item Co., 52 So 
56>3, 666, 126 La. 426, 30 LRA.,N. 

S, 815. 

95. La—Morasca v. Item Co, supra. 

96. N.C.—Rose V. Dean. 136 S B. 848, 
349, 192 N.C. 556. 

97- Ill.—^McCoy V. People, 61 NB. 

777, 779, 176 Ill. 224. 

Mich—^People v. Borgetto, 68 N.W. 

328, 329, 99 Mich. 336. 
sa Ill.—^People V. Wilson, 174 N.E. 

398, 401, 342 Ill. 358. 

•M-ft gH—Commonwealth v. Webster, 6 
Cush. 296, 304, 62 AmD. 711. 

Wis.—State V. Scherr, 9 NW.2d 117, 
119, 243 Wis *66 

^Tnilarty expXSSBed 

Malice is intended to denote an 
action flowing from any wicked and 
corrupt motive; a thing done with a 
wicked mind, and attended with such 
circumstances as plainly indicate a 
heart regardless of social duty and 
fully bent on mischief.—^Pansteel 
Metallurgical Corporation v. N L 
R B, C.CJL7, 98 P.2d 375, 381. 

99. U.S.—Zephyr American Corp. v 
Bates Mfg. Co., D C N J., 69 F Supp 
673, *576. 

Ala.— King T. Second Nat Bank & 
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Trust Co. of Saginaw, Mich, 173 
So. 498, 500, 234 Ala. 106—Seaboard 
Air Line Ry. Co. v. Glenn, 104 So. 
648, 649, 213 Ala. 284—Snead v 
Phillips, 13 So.2d 436, 436. 31 Ala. 
App. 148. 

Arlz.—Meason v. Ralston Purina Co.. 
107 P.2d 224, 228, 56 Arlz. 291— 
Fears v. State, 2>66 P. 600, 601, 83 
Ariz. 432. 

D C —^Meyer v. Washington Times 
Co, 76 F.2d 988, 992, 64 App.D.C 
I 218. 

Fla—John B Stetson University v 
Hunt, 102 So. 637, 639, 88 Fla. 610. 
Iowa.—^Ryan v. Wilson, 300 N.W. 707, 
716, 231 Iowa 33. 

Ky.—Childers v. Commonwealth, 132 
BW2d 81. 83, 279 Ky. 737—^Brown 

V. Commonwealth, 10 SW2d 820, 
821, 226 Ky. '265—^Lyons v. Com¬ 
monwealth, 197 SW. '3*87, 888, 176 
Ky. 657. 

La.—State v. Lambert 178 So. 508, 
510, 188 La. 968 

Minn—Sorenson v. Chevrolet Motor 
Co., 214 N.W. 764, 766, 171 Minn 
260—Games v. St. Paul Union 
Stockyards Co., 205 N.W. 530, 631, 
164 Minn. 457. 

Mo.—’State ex rel. United Factories v. 
Hostetter. 126 S.W2d 1173, 1176, 
344 Mo. 386—^Finke v Boyer, 56 S. 

W. 2d 372, 378, 331 Mo. 1242—Lui- 
kart V. Miller, 48 S.W.2d 867, 871 
—State V. Harper, 51 S.W. 89, 91, 
149 Mo 614—^Hodges v. Schuer- 
mann Building & Realty Co, App, 
174 S W.2d 909, 914—^Beatty v. Pur¬ 
itan Cosmetic Co., 168 S.W.2d 191, 
196, 236 Mo.App. 807—Spitzengel v. 
Greenlease Motor Car Co, 136 S. 
W.2d 100, 104, '234 Mo App 962— 
Jones V. West Side Buick Auto 
Co., 98 S.W2d 10*83, 1088, 231 Mo. 
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wise, has been defined as the mQfnl doingi [ aet to the injuiy of,® or toward,’ another without 
of an xinlawfn],* UlegnJ,* injurious,® or wrongful® just cause or excuse,® and, according to the do- 


App 187—liyons v. St. Joseph Belt 
Ry. Co., App., 84 SW.2a 933, 944— 
Greaves v. EAnsas City Junior 
Orpheum Co.. 80 S.W.2d 228, 235. 
229 Mo.App. 663—^Hall ▼. St Louis- 
San Francisco Ry. Co., 28 8.^.2d 
687, 691, 224 Mo.App 431—Camp¬ 
bell V. Myers, 287 SW. «42. 846, 
221 Mo.App. 858—^Burke v. Robin¬ 
son, App.. 271 S.W. 1006, 1007— 
Bean v Branson, 266 S-W. 743, 744. 
217 Mo.App. 399—^Dalzell v. Dean 
Hotel Co., 186 S.W. 41, 48, 193 Mo. 
App. 379. 

Mont.—Quinllvan v. Brown Oil Co., 
29 P 2d 374, 377, 9-6 MonL 147. 

H. J.—State V Zupkosky, 21 A2d 771, 
773, 127 NJ.Daw 2r8—Duro Co. v. 
Wishnevsky, 16 A.2d 64, 66, 126 H. 
J.'Law 7. 

NC—Swain v. Oakey. 129 S.BJ. 151, 
152, 190 N.C. 113. 

Ohio.—^Pfoh V. Whitney, App-, 62 N. 
B 2d 714. 754. 

Okl.—Wilkerson v. Wasson, 235 P. 

206, 209. 110 Okl 66. 

Or.—^Bradford v Bradford, 107 Pfid 
106, 109, 165 Or. 297—^De Marais v. 
Strieker, 53 P.2d 715, 716, 152 Or. 
362 

Pa.—Gordon ▼. Tomel, 19 A.2d 628, 
596, 144 Fa Super. *449. 

S.C—State V. Cain, 192 S.m 399, 400, 
184 SC. 388. 

SD.—^Monen v. Monen, 269 N.W. 85, 
87, 64 S D. 581, 108 A.Ii R. 404. 
Tex.—Williams v. State, Cr., 194 S. 
W.2d 771. 774—Collins v. State. 229 
SW 403, 404, 10«8 Tex.Cr. 72. 

Vt.—Sargent v Robertson, 160 A. 182, 
183, 104 Vt. 412. 

Wis.—L. Husting Co. v. Coca Cola 
Co, 237 NW. 85, 89, 205 Wis. 356 
38 C.J. p :350 notes 78, *81, jp 351 note 
1 * 6 . 

Hot accidental 

“Malice'* implies an act done, not 
accidently, but intentionally with de¬ 
sign and under circumstances evinc¬ 
ing a reckless destructive spirit.— 
Ii6 Pochat V. Pendleton, 63 N.Y.S.2d 
318, 815, 187 Misc. 296 

I. TT.S.—^Eteenpain Co-op. Soc. Y. 
Lillhack, CC.A.Mass. 18 F.2d 912, 
917—^KVOS, Inc. v. Associated 
Press, D C.Wash., 18 F Supp. 910, 
911 912. 

R.I.—Slate V. MeVay, 132 A. 486, 438, 
47 RI 292, 44 A.L.R 672 
S C.—^Proctor v. Southern R Co., 39 
S.E 351, 358, 61 SC. 170. 

Tex.—Williams v. State, Or., 194 S.W. 
2d 771, 774. 

Vt—Giguere v. Rosslot, 8 A.2d 588, 
642, no Vt. 173. 

38 C.J. p 350 note 88. 

2. Mo—State v Harper, 51 S.W. i89, 
91, 149 Mo. 514. 

3. Tex.—^Alamo Downs, Inc. v 
Briggs, Ciy.AP!P** 106 S.W.2d 733, 
739. 


A. U.S —Bteenpaln Co-op. Soc. v 
Dillback, aCAMass, 18 F2d 912, 
917—KVOS, Inc. v. Associated 
Press, D.C.Wash., 13 F.Supp. 910, 
911, 912. 

Or—De Marais v Strieker, 53 P.2d 

715, 716, 162 Or. 3'62. 

RI—State V. MeVay. 132 A. 436, 488^ 
47 RI. 292, 44 ADR. 672. 

Vt.—Giguere v. Rosslot, 8 A.2d 538. 

642, no Vt. 173. 

33 C.J. p 350 note 8'8. 

6. TT.S.—Zephyr American Corp. v. 
Bates Mfg Co., D C,N J.. 59 F.Supp. 
673, 676. 

Ala—King v. Second Nat Bank & 
Trust Co. of Saginaw, Mich, 173 
So 498. 600, 284 Ala. 106—Seaboard 
Air Line Ry. Co v. Glenn, 104 So. 
548, 549. 213 Ala 243—Snead v. 
Phillips. 13 So.2d 435, 436, 81 Ala. 
App. 148. 

Ariz.—^Meason v. Ralston Purina Co., 
107 P.2d 224, 228. 56 Anz. 291— 
Fears v. State, *265 P. 600, 601, 33 
Anz 432. 

D.C—^Meyer y. Washington Times 
Co. 76 F.2d 983, 992, 64 App D.C. 
218. 

Fla—John B. Stetson Uhlverslty v. 

Hunt, 102 So. 637, >639, 8>8 Fla. 510. 
Iowa.—^Ryan v Wilson, 300 N.W. 707, 

716, 231 Iowa 83. 

Kan—^Reynolds v. Guthrie, 65 P.2d 
272, 276, 146 Kan. 315. 

Ky—Childers v Commonwealth, 182 
S.W.2d 81. 83, 279 Ky 737—Brown 
V. Commonwealth, 10 S.W 2d 820, 
'821, 226 Ky 265—'Lyons v. Com¬ 
monwealth, 197 S.W. 387, 388, 176 
Ky '657. 

La—State v. Lambert, 178 So. 508, 
510, 188 La. 968 

Minn —^Sorenson v Chevrolet Motor 
Co., 214 N.W. 764, 765, 171 Minn. 
260—Carnes v. St Paul Union 
Stockyards Co., 205 N.W. 680, 531, 
164 Minn. 457. 

Mo—State ex rel. ITnlled (Factories 
V. Hostetter, 126 S.W.2d 1173, 1176, 
344 Mo. 386—Finke v. Boyer, 56 S. 
W2d 372, 378, 331 Mo. 1242—Lui- 
kart V. Miller, 48 S W.2d 867, 871— 
Hodges V. Schuermann Building & 
Realty Co., App., 174 S.W.2d 909, 
914—^Beatty y. Puritan Cosmetic 
Co., 158 SW2d 191, 196, 236 Mo 
App, 807—Spitzengel v. Greenlease 
Motor Car Co., 136 S W 2d 100, 104, 
234 Mo App. 962^—Jones y. West 
Side Buick Auto Co., 93 S.W 2d 
1083, 1088, 231 Mo.App. 187—Lyons 
V. St Joseph Belt Ry. Co, App, 84 
S W.2d 938, 944—Greaves v. Kansas 
City Junior Orpheum Co., 80 S.W 
2d 228, 235, 229 Mo App 663—Hall 
V. St Louis-San BYancisco Ry Co., 
28 SW.2d 687, 691, 224 Mo.App 
4'31—Campbell v, Myers, 287 SW. 
242, 845, 221 Mo.App. '85>8—^Burke 
V. Robinson, App, 271 iS.W. 1005, 
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1007—^Bean v. Branson, 2166 SW 
743, 744. 217 Mo App 399—Dalzell 

V. Dean Hotel Co., 186 SW. 41, 48, 
193 Mo App 379. 

Mont.—Quinlivan y. Brown Oil Co.,. 

29 P2d 874, 377, 96 Mont. 147. 

N.J—State V. Zupkosky, 21 A.2d 771, 

775, 127 N.JLaw 218—Duro Co. v. 
Wishnevsky, 16 A.2d 64, 66, 126 N. 
JLaw 7. 

NC-^Swain v. Oakey, 129 S.E. 151, 
152, 190 NC 113. 

Ohio.—^Pfoh V. Whitney, App, 52 N. 
E 2d 744, 754 

Okl —Wilkerson v. Wasson, '236 P. 

206, 209, 110 Okl 66 
Or—^Bradford v Bradford, 107 P2d 
106, 109, 16f5 Or. 297. 

Pa—Gordon v. Tomei, 19 A 2d 688, 
596, 144 Pa Super. 449. 

SC—Stale V. Cam, 192 S E. 399, 400, 
184 SC. 388—^Proctor v. Southern 
R Co. 89 SE. 351. 358, 61 SC 170. 
SD—Monen v Monen, 269 NW 86, 
87, 64 SD. 581. 108 ALR 404 
Tex.—Williams v. Slate, Cr, 194 S. 

W. 2d 771, 774—Collins v. State, 229 
S.W. 403, 404, 108 Tex Cr. 72 

Vt.—Sargent v. Robertson, 160 A. 182, 
183, 104 Vt. 412 

Wis—B L. Husting Co. v. Coca Cola 
Co, 237 NW. 85. 89, 20>5 Wis 855 
38 C J. p ‘&S0 notes 78, 81, p 351 note 
16. 

& Ala.—U. S. Fidelity & Guaranty 
Co V Miller, 179 So. 239, 241, '235 
Ala. 340—^King v Second Nat. Bank 
& Trust Co. of Saginaw, Mich, 173 
So. 498, 500, 284 Ala. 106—Seaboard 
Air Line Ry. Co. v. Glenn, 104 So. 
548, 549, 218 Ala. 24'8—Woodson v. 
Bailey. 98 So 809. >811, 210 Ala 568 
—Snead v. Phillips, 13 So.2d 435, 
436, 31 Ala.App. 148. 

NJ.—State v. Zupkosky. 21 A.2d 771, 

776, 127 N.J.Law 218. 

7. Fla—John Stetson University 

V. Hunt, 102 So. 637, 639, 88 Fla. 
510 

Ky.—ChilderauY. Commonwealth, 132 
SW2d 81, 83. 279 Ky. 737—Brown 
V. Commonwealth, 10 S.W.2d 820, 
8'21, 226 Ky. 255. 

Tex—Collins v State, 299 SW. 403, 
404, 108 Tex.Cr. 72. 

38 C J. p 1350 note 7i8. 

8. Iowa.—^Ryaa v. Wilson, 800 N.W* 
707, 71'6, 231 Iowa 33. 

La—State v. Lambert, 178 So. 50<8, 
510, 188 La 968. 

Mo.—State ex rel. United Factories 

V. Hostetter, 126 iS W.2d 1173, 1176, 
344 Mo 386—^Finke v. Boyer, 66 S. 

W. 2d 372, 878, 831 Mo. 1242—^Lui- 
kart V. Miller, 48 S.W 2d 867, 871 
—(Hodges V. Schuermann Building 
& Realty Co, App. 174 S W.2d 909. 
914—'Spitzengel v. Greenlease Mo¬ 
tor Car Co., 186 S.W.2d 100, 104, 
234 Mo App. 962—Jones v. West 
Side Buick Auto Co., 98 S.W.2a 
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cisions on the question, without lawful or legal^ or 
sociaU® justification or excuse.^i Other definitions 
to the same effect are that malice is the intentional 
doing of an unlawful act, knowing that it was 
wrongful at the time;i2 the intentional doing of 
a wrongful act to the injury of another with an un¬ 
lawful purpose the intentional doing of a wrong¬ 
ful act to the injury of another, with an evil or un¬ 
lawful motive or purpose the intentional doing 
of a^ wrongful act, in disregard of what one knows 
to be his duty to the injury of another the will¬ 
ful doing of an act which one knows is liable to in¬ 
jure another regardless of the consequences;^^ the 
purposely doing of a wrongful act, without justifi¬ 


able excuse, which may or may not profit him who 
does it and injures the rights of him against whom 
it is directed the wrongful doing of an act with 
intention to do harm.^^ 

As violation of right. ^'Malice,in a legal sense, 
has been defined as the willful violation of a known 
right a conscious violation of the lawful rights 
of another to his prejudice.20 

Other definitions. In terms of a physical mani¬ 
festation, "malice" has been defined as a wrong in¬ 
flicted on another with an evil intent or purpose 
the perpetration of a wrong or injury on another 
with intent to do so the doing of an actual wrong 

t 


1083, 108*8, 231 Mo App. 187—^Lyons 
y. St. Joseph Belt B.y. Co., App, 84 
S.W 2d 933, 944—Greaves v. Kan¬ 
sas City Junior Orpheum Co., 80 
S.W.2d 2SS. 285, 229 Mo App. C63 
— ^Hall V. St. Louis-San B^anclsco 
Ry. Co, 28 S W 2d 687, 691. 224 Mo 
App 431—Campbell v. Myers, 287 
SW 842, 84'5. 221 Mo.App. 858-— 
Burke v Robinson, App. 271 S.W. 
1005. 1007—Bean v. Branson, 266 S. 
W. 743, 744, 217 Mo.App. 399—Dal- 
zell V. Dean Hotel Oo.. 18$ S.W. 
>41. 48, 193 Mo App. 379. 

N.J — State V. Zupkosky. 21 A.2d 771, 
77‘5, 127 N.J.Law 21*8—Duro Co. v. 
Wishnevsky, 16 A 2d 64, 6'6, 126 N 
JLaw 7. 

Or—^Bradford v. Bradford, 107 P.«d 
106, 109, 165 Or. 297. 

S.C.—State V Cain, 192 S.E. 399. 400, 
1*84 SC. 888. 

S.D—Monen v. Monen, 269 N.W. 85, 
87, 64 S D. 981, 108 A.L R. 404. 

Vt.—Sargrent v. Robertson, 160 A. 182, 
183, 104 Vt. 412. 

38 C.J. p 350 note 81, p 851 note 16 

9. U.S.—^Bteenpain Co-op. Soc. v 
Lillback, €C.AMass, 18 F2d 912, 
917—^Zephyr American Corp, v 
Bates Mfi: Co. D.C N.J., 69 F Supp 
673, 576—KVOS, Inc. v. Associated 
Press, D.C.Wash.. 18 F.Supp. 910, 
911, 912. 

Anz—^Meason v. Ralston Purina Co., 
107 P 2d 224, 228, 66 Ariz 291. 

D.C —^Meyer v. Washingrton Times 
Oo, 7>6 F2d 988, 992, 64 App DjC. 
218 

Fla — John B. Stetson University v. 
Hunt. 102 So 637, 639, 88 Fla 610 

Ky.—Childers v. Commonwealth, 1>32 
S W.2d *81. 83, 279 Ky. 73*7—Brown 
V. Commonwealth, 10 S W 2d 820, 
<821, 226 Ky. 265. 

Minn—Sorenson v. Chevrolet Motor 
Co, 214 N.W. 764, 765, 171 Minn 
260—Carnes v. St. Paul Union 
Stockyards Co.. 206 N.W. 630. *631, 
164 Minn. 457. 

Mo —^Beatty v. Puritan Coshnetxc Co, 
168 S.W.2d 191, 196, 236 Mo.App 
807. 

Mont —Quinlivan v. Brown Oil Co., 
29 P.2d 874, 877, 96 Mont 147. 


Okl.—Wilkerson v. Wasson, 235 P. 

206, 209, 110 Okl. 66. 

Or.—^De Marais v. Strieker, 68 P.2d 
715, 716, 152 Or. 362. 

Pa—Gordon v.'Tomel, 19 A.2d 588, 
596, 1>44 Pa.Super. 449. 

RI.-^tate V. MeVay, 132 A. 436, 438, 
47 RI. 292. 44 ADR. 672. 

Tex—Collins v. State, 229 S.W. 403, 
404, 108 TexCr. 72. 

Vt.—Giguere v. Rosslot 8 A.2d 638, 
642, 110 Vt 173 

Wis —li. Husting- Co. v Coca Cola 
Co., 237 NW. 86. 89. 20*6 Wis. 366 
38 C.J. p 350 notes 78. 88 

10. Pa.—Gordon v. Tomel, 19 A.2d 
588. 59*6, 144 Pa Super. 449. 

Tex.—Williams v. State, Cr., 194 S.W. 
2d 771, 774. 

Wis — li. Hustinir Co. v Coca Cola 
Co, *237 N.W. «5, 89, 20*5 Wis. 856 

11. US.—^Zephyr American Corp. v 
Bates Mfff. Co,. DCN.J., 59 F. 
Supp. 678, 676—^KVOS, Inc. v. As¬ 
sociated Press, D C.Wash, 13 F. 
Supp 910, 911, 912. 

Ariz —^Mason v. Ralston Purina Co, 
107 P.2d 224, 228, 56 Ariz 291 
D C —^Meyer v. Washington Times 
Co, 76 F2d 988. 992. 64 App D.C. 
218. 

Fla.—John B. Stetson University v. 

Hunt 102 So. 637, 639, 88 Fla. 510 
Ky—Childers v. Commonwealth. 182 
SW2d 81, 83, 279 Ky. 737—Brown 
V Commonwealth, 10 S.W.2d 820, 
821. 226 Ky. 256—^Lyons v. Com¬ 
monwealth. 197 S.W 587. 8«8, 176 
Ky. 657 

Minn.—Sorenson v. Chevrolet Motor 
Co., 214 NW. 764, 766, 171 Minn. 
260—Carnes v. St Paul Ui^ion 
Stockyards Co., 206 NW. 680, 631, 
164 Minn. 467. 

Mo —^Beatty v. Puritan Cosmetic Co., 
158 SW.2d 191, 196, 236 Mo App. 
807. 

Mont —Quinlivan v. Brown Oil Co., 29 
P.2d 374, 877, 96 Mont 147. 

N.C.—Swain v. Oakey, 129 S.B. 161, 
152, 190 NC. 113. 

Ohio—^Pfoh v. Whitney. App., 62 N 
E 2d 744, 754. 

Okl.—Wilkerson v. Wasson, 235 P. 
206. 209, 110 OkL 66. i 
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Or.—^De Marais v. Strieker, 63 P.2d 
716, 716, 152 Or. 362. 

Pa—Gordon v. Tomei, 19 A 2d 568. 

596, 144 Pa.Super. 449. 

RI.—State V. MeVay, 132 A. 436, 438. 

47 RI 292. 44 A.L.R. 672. 

Tex.—Williams v. State. Cr, 194 S- 
W.2d 771. 774—Collins v. State. 22P 
S.W. 403, 404. 108 TexXIr. 72 
Vt—Giguere v. Rosslot, 3 A.2d 638, 
542, 110 Vt 173. 

Wis.—^E L. Husting Co v. Coca Cola 
Co. 237 N W 85, 89. 205 Wia 356 
I 38 C.J. p 350 notes 78, 88. 

12. Mo.—Witaschiek v. Glass, 46 Mo. 
App. 209, 214. 

13. N.D.—^Lux V. Bendewald, 227 N. 
W. 560, 553, 58 N.D 761. 

14. Ky.—Steams Coal Co. v. John¬ 
son, 37 SW.2d 38, 40, 238 Ky 247. 

IB, Vt—Judd V. Challoux, 39 A 2d 
357, 360, 114 Vt. 1—^Domina v. 
Pratt 13 A 2d 198, 204, 111 Vt 166 
—Giguere v. Rosslot, 3 A.2d 638, 
642. 110 Vt 173—Partridge v. Cole, 
119 A 398. 400, 96 Vt 381. 32 A.D.R. 
854. 

1®. US.—U. S. V. Reed. CCN.T., 83 
F. 808, 312. 

17. Ohio.—^Ricketts v. Hahn, 53 N.E. 
2d 202, 205, 72 Ohio App 478. 

18. Del.—State v. ShafCner, 44 A. 
620. 621, 18 Del. 171. 

19. Ariz.—Meason v. Ralston Purina 
Co.. 107 P.2d 224, 228, 56 Ariz. 291. 

Fla.—John B Stetson University v 
Hunt 102 So. 637, 639, 88 Fla 510 
m.—^Kemp V. Division No. 241 A A 
S. & m R. E., 153 I11.APP. 844, 8*65. 
Minn—Sorenson v Chevrolet Motor* 
Co., 214 N.W. 764, 755, 171 Minn 
2*60—Carnes v. St Paul Union 
Stockyards Co.. 205 N.W. 630, 631, 
164 Minn 4>57. 

Mont—Quinlivan v. Brown Oil Co., 
29 P.2d 374, 877, 96 Mont 147. 

20. Ill.—Kesner v. Farool. 268 Ill. 
App. 631, 642. 

21. Ill—Kellar v. Norton, 81 N.E.. 
1037, 103*8, 226 Ill. 856. 

29L IlL—Jemberg v Mix, 65 N.B.. 
242, 199 Ill. 254—Mahler v. Slns- 
heimer, 20 Dl.App. 401, 403. 
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m itself without just cause or excuse gioss, reck¬ 
less, and willful misconduct toward another, evinc¬ 
ing a wicked intention to do him Lajury.24 

Evidence of Malice 

Actual malice, that is, malice which denotes evil 
motive and indicates spite or ill will, is never pre¬ 
sumed, but must be proved;25 but it may be proved 
directly or indirectly, that is, by direct evidence of 
the evil motive and intent, or by legitimate infer¬ 
ences to be drawn from other facts and circum¬ 
stances in evidence.^^ Malice implied in law is a 
mere legal dction,^^ which may be established by 
proof,28 or by presumption of law, which in some 
instances is conclusive and in others is open to dis- 
pute.2d It has been said that malice may be shown 
by direct proof,but that it is not a fact to be 
proved specifically^! and is discoverable only by 
words and eonduct.82 It is manifested by the in¬ 


tentional doing of a ■wrongful acts8 to the injuiy 
of anotherS4 without just cause or excuse.® 5 Malice 
can be, and often is, evidenced by a reckless disie- 
gard of the rights of others eventuating in some ex¬ 
hibition of a heart fatally bent on mischief, regard¬ 
less of toward whom the mischief might be direct¬ 
ed.® 8 

In a number, of cases, some of which make no 
effort to distinguish between express and implied 
malice, it has been held that, with certain excep¬ 
tions,®7 the law does not presume the existence of 
malice, but in each instance it must be established 
by direct or circumstantial proof®® and not by 
presumption.®® However, it has been stated that it 
is never possible to present direct or express evi¬ 
dence as to the existence of malice.^® 

It is generally agreed that legal malice may be 
presumed or implied from acts donc,^! or words 
spoken, 4® or may be presumed or implied from 


23. Iowa.—^Mendenhall v. Struck, 224 
N.-W. 95, 97, 207 Iowa 1094. 

2^ Fa.—Commonwealth v. McClure, 
1 Pa Co. 207. 203. 

Stmllaafly eigpreased 

(1) Actual malice is such grross in¬ 
difference to the ngrhts of others as 
will amount to a willful or wanton 
act.—World Oil Co v, Hicks, Tex.Civ. 
App., 46 S.W.2d 394. 39i8. 

(2) By actual malice Is meant cul¬ 
pable recklessness or nesllsence.— 
Hoeppner v. Dunkirk Printing; Co, 
17*2 NB, 139, 143, 254 NT. 95, 

25. CaJ.—^Davis v. Heorst, 116 P. 
530, i539, 160 Cal. 143. 

38 C.J p 346 note 72. 

26. Cal.—^Davis v. Hearst. supra. 

27. Cal.—Gudxer v. Manton, 134 P. 
2d 217. 221, 21 Cal.2d 537. 

W Va.—Chesapeake Perry Co v. 
Hudxins, 1<56 S.B. 429, 438, 155 Va. 
874. 

28L CeJ—^Davis v. Hearst, 116 P. 
530, 537, 160 Cal 143. 

29. Cal—Davis v Hearst, supra. 

30. ND.—^Briffgs v Coykendall, 224 
NW. 202, '205, 67 ND. 786. 

31. Tex—Wilson v. State, 90 S.W. 
312, 315, 49 Tex.Cr. 60. 

Similarly expressed 

Malice is not to be established as 
is a monument, but is to be 'deduced 
from attendant circumstances.—^Bal¬ 
lard V. Commonwealth, 159 SB. 222, 
226, 156 Va. 980. 

32. W.VCL—State v Hamrick, 163 S. 
B 8*68, 872. 112 WVa. 167. 

33. Mo—Williams v Williams, 111 
S.W. 837, 838, 132 MoApp 266. 

N J.—^Izzo V Viscount. 64 A. 963, 954, 
74 N.JLaw 65. 

84, N.J —^State v Silverio, 76 A. 
1069, 1072, 79 NJ.Law 4'82, 


35, N J.—State V. Silverio, 76 A. 
1069, 1072, 79 NJ.Liaw 4'82—Izzo v. 
Viscount, 64 A. 95!8, 954, 74 N.J.Law 
66 . 

36, Tex.—^Barrow v State, 151 S.W. 
'2d 589, 591, 142 Tex.Cr. 125. 

Similarly expressed 

<1) Malice IS evidenced by a heart 
regardless of social duty and fatally 
bent on mischief, the existence of 
which is evidenced by acts done or 
words spoken.—Barrow v. State, 151 
S.Wi2d 589, 691, 14|2 Tex Or. 125. 

(2) Other similar statements.— 
Williams V. State, Tex Cr. 194 S.W.2d 
771, 774. 

37, Mont—Wray v. Great Pells Par* 
per Co, 234 P. 486, 487, 72 Mont. 
461. 

33. Kan.—rCraft v. State, 8 Kan. 450, 
486. 

Mont—Wray v. Great Falls Paper 
Co., 234 P. 486, 487, 72 Mont. 461. 

39. Kan.—Craft v. State, 3 EAn. 450, 
486 

40. US.—U. S. V. King. C.C.N.T, 84 
P. 302, 311. 

More speolflcally stated 
“Practically. Jurymen never deal 
with express mahce There is no ex¬ 
press evidence of malice given to 
them Malice, as I have told you, is 
an intent of the mind aoid heart. 
There is never presented to a jury 
direct evidence of what was the in¬ 
tent of the man's heart at the time. 
He IS the only possible direct witness 
to that; and if he meant so to tes¬ 
tify, he would plead guilty. The ex¬ 
istence or nonexistence of malice is 
an inference to he drawn by the jury 
from all the facts in the case. The 
emotions of the heart, the processes 
of the mind, are to us, or to any one 
outside of the individual, exhibited 
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by the acts which the individual per¬ 
forms, and we are entitled to infer 
what his intent was,—what were the 
processes of his mind, and the feel¬ 
ings of his heart,—by a careful study 
of the acts which he performed, and 
of the other external indications 
which he may have given of what 
his state of mind and heart was."—• 
U. S. V. King, supra. 

41. U.S—^Tinker v. Colwell, N.T, 
24 sot. 505, 509, 3 93 U.S 473, 48 
LBd. 764—^KVOS, Inc. v. Associat¬ 
ed Press, D.C Wash., 13 P Supp. 
910, 911, 912—In re Preche, DON. 
J., 109 P. 620. 621. 

Pla—JoHn B Stetson University v 
Hunt, 102 So 637, 639, 88 Pla. 510 
Iowa—State v Hayden, 107 N.W. 929, 
931, 1'31 Iowa 1. 

N.D—Briggs V. Coykendall, 224 N.W. 

202, 205, 57 ND. 785. 

Tex—Stephens v. State, 165 SW.2d 
721, 723, 145 TexCr. 100—Cockrell 
V State, 117 SW.2d 1106, 1109, 
1110, 135 Tex.Cr. 218—^Burkhart v. 
(State, 74 SW.2d 692, 696, 127 Tex 
Or. 1. 

Utah —Panagopulos v. Manning, 69 P. 

2d 61>1. 622, 93 Utah 198. 

Similarly expressed 

(1) Malice may he implied from 
acts themselves —^FUnstcel Metal¬ 
lurgical Corporation v N. D. R B, C. 
CA.7. 9*8 P'2d 876, 381. 

(2) Whenever a wrongful act Is 
done intentionally, without just cause 
or excuse, a legal Inference of malice 
arises therefrom—^Davis v. Standard 
Nat Bank, 63 N.Y.S. 764, 766, 50 App. 
Div. 210. 

48. Pla—Uohn B. Stetson University 
V. Hunt, 102 So. 637, 639, 58 Pla. 
510. 

Tex—Stephens v State, 1'65 S.W.2d 
721, 728, 145 Tex.Cr. 100-C!ockrell 
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facts or circumstances shown,'*3 or from tmjnstifiable 
condnct.*^^ Other statements to the same effect are 
that legal malice is presumed on doing unlawfully an 
injurious act voluntarily and willfully ;4B that mal¬ 
ice is implied from wrongful and unjustifiable acts 
done on purpose or without just or legal excuse;^® 
that the law implies malice from the commission of 
a wrongful act;^*^ that malice in law is presumed 
from tortious acts, deliberately done without just 
cause, excuse, or justification, which are reasonably 
calculated to injure another or others that mal¬ 
ice is implied from an unlawful act willfully done;^® 
that malice may be inferred from the doing of an 
unlawful act without reasonable grounds for believ¬ 
ing it to be lawful;®® that malice is implied from 
the doing of some illegal act for one’s own gratifica¬ 
tion or purposes, without regard to the rights of 
others or of the injury that may be inflicted on an¬ 
other that malice is implied from any dehber- 
ate or cruel act against another, hovrever sudden,®® 
which shows an abandoned and malignant heart.®® 
It has also been said that malice may be found in 
an act shown by the circumstances wickedly or 
willfully to disr^ard the rights or safety of oth¬ 
ers;®^ that malice is implied where it shows a dis¬ 
regard of the consequences of the injurious act, 
without reference to any special injury which may 
be inflicted;®® that malice may be implied from 
the outrageous circumstances of the act,®® showing 
a cruelty of disposition, a heart regardless of so¬ 
cial duty and fatally bent on mischief;®*^ that mal¬ 
ice may be implied when an act which imports dan¬ 


ger to another is done so recklessly or wantonly as 
to manifest depiravity of mind and disregard of 
human life;®® that malice may be implied when¬ 
ever there is a deliberate intention to do a grievous 
wrong without legal justification or excuse.®® While 
malice is a quality which must be proved by the 
circumstances attendant on the act it motivates, the 
circumstances must be such as to make the presence 
of malice a natural and reasonable inference,®® and 
the acts must be such as to show the intention and 
to suggest malice.®! However, in order for malice to 
be implied it is not necessary that a showing of ill 
will be made.®® 

Comparisons and Distinctions 

'Cfidialice'’ has been compared with, or distingnished 
from, "anger” see 3 C.J.S. p 107S note 69, "angry” 
see 3 C.J.S. p 1074 note 3, "probable cause” see 14 
C.J.S. p 44 note 59, "just cause or excuse” see 14 
C.J.S. p 49 note 76, "corruption” see 20 C-J.S. p 
239 note 97, "evil intent” see 46 G.J.S. p 1105 note 
93, ^fintention” see 46 C.J.S. p 1106 note 12, "neg^ 
ligence” see the C.J.S. title Negligence § 1, also 38 
CJ. p 345 notes 51-63, "wantonness,”®® '‘willful- 
ly,”®4 and '^willfulness.”®® "Malice” and "power of 
self-control” are not synonymous.®® "Malice” is 
the antithesis of "good faith” see 35 C.J.S. p 489 
note 86; and is not a convertible term with 'fiack of 
probable cause” see 14 C.J.S. p 49 note 77. 

As used in criminal law, "malice” has been held 
equivalent to, and has been distinguished from, "in- 


V. State, 117 S.W2d HOC, 1109, 
1110, 135 TexCr. 218—Burkhart v. 
State, 74 SW2d <692, 896, 127 Tex. 
Cr. 1. 

43. Iowa.—State v. Hayden, 107 27. 

W. 929, 931, 131 Iowa 1. 

Similarly expressed 

Malice Is an inference of4aw from 
known facta—^Yackel v. Nya, 16 N 
Y S.2d 545, 548, 549, 258 APP-Div. 818. 

4A, N.T.—Pickle v. Page, 23.3 N.T.S. 
461. 467, '225 App Div. 454. 

45. US.—^KTVOS, Inc. v. Associated 
Press, DC Wash, 18 SF.Supp. 910, 
911, 912 

46. Fla —Corpus JiuIb cited In 
Ramsey v 'State, 154 So. 856, 856, 
114 Fla. 766. 

38 C.J. p 352 note 53. 

47. N.J.—State v. Zupkosky, 21 A.2d 
771, 775, 127 N.JXaw 218. 

48;i N C.—Coxpns Juris dted in 

Betts V. Jones, 181 SB 334, 335, 
208 N.C. 410. 

49. S.C.—State v. Howell, 160 S.B. 
742, 162 S.C. 894. i 


60. Tex—^Peerless Oil & Gas Co. v. 
Teas, Civ.App., 138 SW.2d 637, <641. 

51. SC.—Jennings v. Clearwater 

Mfg. Co., 172 S B. 870, 872, 171 SC. 
498. 

52. Ill.—People V. Wilson, 174 NJBS. 
3918, 401, 342 Ill. 358. 

Mass.—Commonwealth v. Webster, 5 
Cush. 295, 304, 52 Am.D 711. 

Wis—State V. Scherr, 9 N.W.2d 117, 
119, 1243 Wis 65. 

53. m.—^People V. Wilson, 174 N.B. 
398, 401, 342 Ill. 358. 

54. HI.— State v. McVay, 132 A 436, 
438, 47 HI. 292, 44 A.Ii.R. 672. 

55. SC—Jennings v. Clearwater 

Mfg. Co., 172 SB 870, 872, 171 SC. 
498. 

56. Pa.—Commonwealth v. Earnest, 
21 A 2d 38, 40, 342 Pa 644—Caskie 
y. Philadelphia Rapid Transit Co., 
5 A 2d 368, 372, 334 Pa. 38. 

57. Pa.—Commonwealth v. Earnest, 
21 A.2d 38. 40, 842 Pa. 544. 

58. Tex.—Cockrell v. State, 117 S W. 
2d 1105, 1109, 135 Tex.Cr. 218. 

59. 17.Y.—iCavanaugh v, McIntyre, 
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112 N.Y.S. 9!87, 990, 991, 128 App 
Div. 722. 

60. Pa —Caskie v. Philadelphia Rap¬ 
id Transit Co., 5 A 2d 868 , 372, 334 
Pa. 33. 

61. N.D.—^Briggs v Coykendall, 224 
N.W. 202, 205, 57 ND 785. 

62. Ark—Gaylor v. State, 70 fl.W.2d 
•844, 845, 188 Ark. 1167. 

63. Mo.—^Trauerman v. Idppincott, 
39 MoAlPP 478, 488. 

67 C.J. p 328 note 96. 

94b Distinotion stated 

A man may do an act willfully and 

yet be free of malice, but he cannot 

do an act maliciously without at the 

same time doing it willfully. 

Ky.—^Lyons v. Commonwealth, 197 S 
W. 387, 388, 176 Ky. 657. 

Me.—State v. Robbins, 66 Ma 824, 
328. 

65. Iowa.—State v. Willing, 105 N. 
W. 355, 856, 129 Iowa 72 

SO.—State V. Alexander, 48 S.C.I 4 . 
247, •253, 

66 . WVa.—State v. Ponce, 19 S.B, 
2d 221, 228, 124 W.Va. 126. 



malice-^malicious 
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tent" see Criminal Law § ul a, b. ^^alice" ex¬ 
cludes passion,and passion presupposes the ab¬ 
sence of malice.® 8 The terms are not convertible, 
so that an act prompted by the one cannot be said 
to proceed from the other.®® 

Cross Beferences 

Malice as an element of crime generally is de¬ 
fied and discussed in Criminal Law § 31 b; as an 
element of murder see Homicide §§ 14r-16. As it 
relates to such offenses as manslaughter and as¬ 
saults with intent to murdier or kill see the title in¬ 
dex to Homicide. Malice is defined and discussed 
in detail in connection with libel and slander in 
Libel and Slander §§ 2, 76-78; with reference to 
actions for malicious prosecution see Malicious Pros¬ 
ecution §§ 40-44; as it constitutes a ground for the 
award of punitive damages see Damages § 123 b; 
in connection with the provision in the bankruptcy 
law to the effect that a discharge in bankruptcy does 
not release the bankrupt from liability for willful 
and malicious injuries to the person or property of 
another see Bankruptcy § 574 a; and with refe 2 >- 
ence to statutes providing for a discharge under in¬ 
solvent debtoris acts only when malice is not the 
gist of the action see Executions § 442 b and Arrest 
§ 76 h. Malice as an element of conspiracies to in¬ 
jure in business, property, or calling see Conspiracy 
% 10; conspiracies to blacklist employees see Con¬ 
spiracy § 15; malice as an element in actions for 
false imprisonment see False Imprisonment § 7, 
as an element in actions for alienation of affections 
see Husband and Wife § 662. As it constitutes an 
element of actions for damages for abuse of proc¬ 
ess see the C.J.S. title Process § 120, also 50 CJ. 
p 616 note 64-p 617 note 73, and as an element in 
suits for malicious use. of process see the C.J.S. title 


Process § 120, also 50 C.J. p 622 note 73. ‘"Malice” 
has frequently been defined and is discussed as it 
constitutes an element of the tort of interfering with 
contractual rights generally see the C.J.S. title Torts 
§§ 42-44^ also 62 C.J. p 1137 note 28-p 1148 note 
99, and with relation to the civil wrong of interfer¬ 
ing with the master and employee relationship see 
the C.J.S. title Master and Servant §§ 625, 630, also 
39 C.J. p 1372 notes 37-48, p 1375 note 98-p 1376 
note 17. The liability of a corporation for the im¬ 
puted malice of an agent or employee is treated in 
Corporations § 1263; for crimes involving malice 
see § 1363; and for the malice of its agents or em¬ 
ployees in publishing or uttering a libel or slander 
see § 1280 c. Malice as a necessary motive in or¬ 
der to obtain relief against an obstruction of light, 
air, and view caused by an adjoining landowner see 
Adjoining Landowners § 51 b. For reference to 
other specific uses and particular applications of 
this term consult the Descriptive-Word Index. 

MALICE AFOEETEOnaHT. See Homicide § 15. 

MALIOIOITS. A word not easy of exact defini- 
tion.7® The definition of the word “malicious," as 
it is used in criminal law, varies somewhat with the 
particular offense to which it is applied.*^^ 

The word “malicious," like its cognate terms, 
“malice" and “maliciously," has both a popular and 
a legal sense.?® In common use?® “malicious" may 
import or involve actual malice,?4 ill wUl,?® actual 
ill will,?® evil intent,?? hatred,?® revenge,?® mis¬ 
chievous intention,®® mischievous motive,®! wicked 
intention,®® wicked motive.®® 

In a legal sense “malicious" does not necessarily 
import or mean actual malice,®^ iU will,®® personal 


e7. Mont.—state v. Sloan, 06 P. 364, 
367, 22 Mont 298. 

08 C J. p 345 note 64. 
ea. SD^State V. Sdznunds, 104 N. 

W. 1116. 1116, 20 SD. 135. 

88 C J. p '345 note 65. 

69. W.Va.—State v. Ponce, 19 S l].2d 
221, 222, 124 W.Va. 126. 

70. Iowa.—State v. Willing-, 105 NT. 
W. 85>5, 366, 129 Iowa 72. 

71. Iowa—State v. Leslie, 115 N.W. 
897, 398. 1318 Iowa 104, 128 Am S.R. 
160. 

88 C J. p 362 note 66. 

72. Tenn.—^Payne v Western & A. 
B. Co, 13 Lea 607, 623, >626, 4p Am. 
R. 666. 

73. Tenn.—^Payne v. Western & A R. 
Co., supra. 

74. Ill.—^People v. Jones, 39 N.R 

752, 766, 241 Ill. 482, 16 Ann.Oas. 
382. i 


76. Tenn.—^Payne v. Western & A. 
R. Co.. 13 Lea 607, 523, 6'26, 49 Am. 
R. 666. 

76. Kan.—State v. Boies, 74 P. 630, 
•681, 68 Kan, 167, 1 Ann.Cas. 491. 

77. N.T.—People v. Star Co., 120 N. 
Y.S. 498, 600, 186 APP.Div. 617. 

78. Tenn.—Payne v. Western de A. 
R. Co., 13 Lea 607, 623, 626, 49 Am. 
R. 666. 

79. Kan.—State v. Boies, 74 P. &'80, 
•681, 6'8 Kan. 167, 169, 1 Ann.Cas. 
491. 

80. Tenn—Payne v. Western & A. 
R Co . 13 Lea 607, 523, 626, 49 Am. 
R. 6'66. 

81. Tenn—^Payne v. Western & A. 
R. Co., Bupreu 

82. Tenn.—^Payne v. Western & A. 
B. Co., supra. 
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83. Tenn.—^Pasme v. Western & A 
R. Co, supra. 

84. NY—Homsteln v. Podwltz, 178 
NH. 674, 676, 246 N.Y. 443—Anth¬ 
ony V. George T. Bye, Ino., 277 N. 
Y.S. 222, 223, 243 App Div. 390. 

Wash—Sears v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Stablemen and Helpers, of Ameiica, 
Local No. 624, 112 P:2d i860, 853, 8 
Wash.2d 447. 

85. Ill.—^Meadowmoor Dairies v. 
Milk Wagon Drivers' TTnion of Chi¬ 
cago. No. 753, 21 N.E.2d 308, 313, 
871 Ill. 877. 

N.J —^Andrew v. Deshler, 43 N.J liSw 
16, 21 

NY—^Ilomstein v. Podwltz, 173 NB. 
674, 676, 254 N.Y. 44:3—Anthony v 
George T. Bye, Inc., 277 N.Y.S. 222, 
223, 243 App.Div. 390. 

Okl.—Schonwald v. Ragains, 122 P. 
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ill will,®® hatred,or spite.®® lii some instances it 
simply imports a negation that there was any just 
cause or excuse,®® without legal justification,®® 
meaning nothing more than that disregard of duty 
which is involved in the intentional doing of a will¬ 
ful act to the injury of another.®! 

The word "malicious^’ has been variously defined 
as meaning characterized by, or involving malice;®® 
evincing malice;®® having, or done with, wicked 
or mischievous intentions or motives;®^ done with 
malice and an evil design;®® done with a fixed hate, 
or with intentions or motives not the result of sud¬ 
den passion;®® done not only willfully and inten¬ 
tionally, but out of cnxelty, hostility, or revenge;®^ 
wrongful and doi;e intentionally and without just 
cause or excuse;®® harboring ill will or enmity;®® 
malevolent;! malignant in heart;® committed wan¬ 
tonly, willfully, or without cause;® done in willful 
neglect of a known obligation, with reckless disre¬ 
gard of the consequences.^ 

^^alicious” means and includes ^Spillful”® and 


"intentional and willful.”® 

It has been compared with, or distinguished from, 
"angry*^ see 3 C.J.S. p 1074 note 3, "intentional” 
see 46 C J.S. p 1106 note 21, 'Snllful,”^ and 'Vrong- 
fuL”® 

Malicious act In general a malicious act involves 
all that is usually understood by the term "willful,” 
and is further marked by either hatred or ill will 
toward the party injured, or by such utter reck¬ 
lessness and disregard of the rights of others as 
denotes a corrupt or malevolent disposition.® The 
term refers to an act committed in a state of mind 
which shows a heart regardless of social duty and 
fatally bent on mischief.!® 

Giving to the word "malicious” its legal signifi¬ 
cation,!! a malioious act in a legal sense is defined 
as an unlawful act done intentionally, without just 
cause or excuse;!® an unlawful act done willfully 
or purposely to injure another;!® a wrongful act, 
done intentionally, without just cause or excuse;!^ 
a wrongful act intentionally done without cause or 


203, '210. 32 OkL 22. 39 LRA..N.S.. 
854. 

Wash.—Sears v. Intematloxial Broth¬ 
erhood of Teamsters. Chauffeurs. 
Stablemen and Helpers, of America. 
Local No 524. 112 P.2d 850. 853. 8 
Wash.2d 447. 

Sbuilozly esa^zassed 

In Its broad sense it does not nec¬ 
essarily mean ill will or hatred — 
Pollard y. Phelps. 193 S.B. 102. 108. 
GaApp 40S. 

98. US.—'Lewis y Bloede. Md.. 202 
P. 7. 20. 120 C.C.A. 335. 

87. Ill —Meadowmoor Dairies y. 

Milk Waeron Driyers’ Union of 
Chicago. No 753. 21 N.B.2d 308. 
313, 371 Ill. 377. 

Md—Blumhardt y. Rohr. 17 A. 266. 
270. 70 Md. 328. 

88 L Md.—^Blumhardt y. Rohr, supra. 

89. N J —^Andrew y. Deshler, 43 N.J. 
Law 16. 21. 

90. Mass.—^Martineau v. Foley. 120 
N.E •14'5. 446, '231 Mass. 220, 1 AL. 
R 1145. 

SimJlaady expressed 
The intentional interference with 
a right without lawful justification is 
malicious in law.-^Sears y. Interna^ 
tional Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers, 
of America^ Local No. 524. 112 P.2d 
>850. 853, 8 Wash.2d 447. 

91. Mass—^McChristal y. Glisbee. 76 
NE. 511, 190 Mass. 120. 3 L.R.A..N. 
S.. 702, 5 AnnCas. 769. 

Otherwise expressed 
The term imports nothing more 
than the wicked and peryerse dis¬ 
position with which a party commits 
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an act—Commonwealth y. York, 9 
Metc.,Mass., 93. 106, 43 Ain.D. 873. 
98. NY.—^People v. Knapp. 274 N. 

Y.S. 85. 88. 152 Mlsc. 868. 

93. Ky.—Ohio Valley Tel. Co. y. 
Meyer. 56 S.W. 673. •674, 22 Ky.L. 
36. 

98. NY,—^People y Knapp, 274 N.Y. 

S. 813. 88. 152 Mlsc. 368. 

96. Ky.—Ohio Valley Tel. Co. y. 
Meyer. 56 S.W. 673, 674, 22 Ky.L. 
86 . 

96L Ala.—^Martin y. State, 25 So. 256. 

257, 119 Ala. 1. 5. 

38 O.J. p 353 note 81. 

97- Me.—-Wing y. Wmg, 66 Me. 62, 
61. 22 AirnR. 548. 

38 C J. p 35:3 note 80. 

98. NY.—^People y. Knapp, 274 N.Y 
S 85. 88, 152 Mlsc. 868. 

ffimilarly expressed 

Intentionally doing an act.—^La 
Plante y. Johnson. 297 N.Y.S. 318. 821. 
163 Mlsc. 96—^People y. Scutt 289 N. 
Y.S 1042. 1044, 160 Mlsc 25. 

99. Ind.—Chandler v State, 39 N. 
E 444. 447, 141 Ind. 106. 115. 

1. Ind.—Chandler v. State, supra. 

8. Ind.—Chandler y. State, supra. 

3. N.Y.—Rounds y. Delaware. Lack¬ 
awanna and Western R. Co.. 5 
Thomps. & C. 475. 4*81. 

Siiullaxly expressed 

The term 'malicious* cannot be 
improper to designate a willful in¬ 
jury without just reason.—Maclean 
y Scripps. 17 N.W. 815. 817, 62 Mich. 
214 

4. US.—U. S. y, Reed, aCN-Y., 85 

F. 308. 312. ] 
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5. Miss.—Wexler y. State, 142 So. 

•501, 503. 167 Miss. 464. 

38CJ. P 352 note 64 [a]. 

0. N.Y —^Roberson v. Rochester 

Folding Box Co.. 64 N.E 442, 448. 
171 N.Y. 538, 89 Am.S.R. 828, 59 L. 

R. A. 478. 

7. Iowa—State v. Willing. 105 N.W. 
355. 356, 129 Iowa 72, 73. 

618 C J. p 278 note 76. 

8. Idaho—State y. Churchill. 98 P. 
853, 857, 15 Idaho 545. 19 OL. R.A..N. 

S. . 835. 16 Ann Cas. 949. 

38 C.J. p 352 note 6'4 [d]. 

9. Iowa—State y. Willing, 105 N.W. 
355, 356. 129 Iowa 72. 

Tex —(k>zpU8 Juris q,uoted in Michels 
y Bonita, Ciy App., 122 S W.2d 216, 
220 . 

10. Tex.—^Rankin v. State, 139 S.W. 
2d 811, 812, 139 Tex.Cr. 247. 

88 C.J. p 353 note 98. 

11. Tex —Corpus juris quoted In 
Michels V Bonita, Ciy.App., 122 S. 
W:2d 216, 220. 

18. Tex —Corpus JUzls quoted in 
Michels y. Boruta, Cly.App., 122 
S.W.2d 216, 220. 

38 C.J. p 353 note 1. 

101 N.Y.—^La Plante y. Johnson, 297 
N.Y.S. 818, 321, 163 Misc. 96—Peo¬ 
ple y. Scutt, 289 N.Y.S. 1042. 1044. 
160 Mlsc 25. 

Tex.—^Mathes y. Williams. Ciy.App.. 
134 S.W.2d 858, 85iS. 

18. Mich.—Wilkinson y Powe, 1 N. 

W.2d 539, 542, 800 Mich. 275. 

N.Y.—^Lamb y. Cheney, 186 NJL 817, 
818. >227 N.Y. 418—People y. Raed- 
er. 292 N.Y.B. 447, 452, 151 Misc. 
657—^People y. Knapp, 274 N.Y.S. 
85. 88, 152 Misc. 368. 
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ezGxise;^!^ a -wiongfril act intentionally done with¬ 
out legal jnatification or ezeiise;^^ the intentional 
doing of a wrongful act without legally or social!* 
justification; a wrongfnl act done volnntarLLy, nn- 
lawfnlly, and without ezcnse or justification.!* 

The act is malicioiis when the thing done is with 
the knowledge of plaintiffs lights and with the in¬ 
tent to inteifere therewith.*® Similarly, an intent 
to do a wrongful harm and injury is nnlawinl, and 
if a wrongful act is done to the detriment of the 
right of another it is malicious.*! 

In a legal sense, any unlawful act done willfully 
and purposely to the injury of another is, as against 
that person, malicious.** In this latter sense an 
act may be malicious even though it springs from 
good motives and is without eicpress malice;** it 
may be malicious although not prompted or char¬ 


acterized by malevolence, corrupt design,*4 actual 
malice, or ill will;** and it is malicious if the in¬ 
jurious consequences following it are those which 
might naturally be expected to result from it, and 
which the person doing the act must be presumed to 
have had in mind at the time.** 

A "malicious act” has been distinguished from 
the 'intentional doing of a wrongfnl act” see 46 C.J. 
S. p 1106 note 27 (1). The statutory right of recov¬ 
ery for death caused by a malicious act is treated 
in Death § 23. Liability of a judge for malicious 
or corrupt acts see Judges § 63; liability of a car¬ 
rier for malicious acts of its agents or employees 
in general see Carriers § 689, and for wron^ul 
ejectment of passengers see § 828 b. 

Other phrases employing the word "malicious” 
are set out in the note,**^ and for additional phrases 


15 . Mo —Chrlaman v. Terminal R. 
Ass'n of St Louis, 167 SW.Sd S80, 
235, 237 Mo App 181. 

Tex —Coxpiu Juris guoted In Michels 
V. Boruta, Civ.App. 122 SW.2d 216, 
220 . 

38 C.J p 363 note 2. 

16. N.Y.—^Lia Plante v. Johnson, 297 
K.TS 818, 321, 163 Misc. 96—Peo¬ 
ple Y. Scutt. 289 N.YS. 1042, 1044, 
160 Mlsc. 25. 

Tex.—^Mathes v. WUliams, Civ App., 
181 SW2d 853, S58—Corpus Ohzls 
quoted ia Michels v. Boruta, Civ. 
App, 122 S.W2d 216, 220—Rankin 
V. State, 189 eW.2d 811, '812, 189 
Tex Or. 247. 

88 C.J. p 858 note 8. 

ShnUnzly expre s sed 

(1) An unreasonable and wrongful 
act done intentionally, without just 
cause or excuse—Schonwald v Ra- 
gains, 122 P SO-S, 210, 82 Okl. 22, 89 
LRA,N.5, 864 

(2) One guilty of a Ynrongful act 
done Intesitionally without legal Jus¬ 
tification or excuse is guilty of a 
malicious act in the eye of the law. 
—Clikos V Long, 165 So. 894, 397, 281 
Ala. 424. 

17. Mich—■’Wilkinson v. Powe, 1 N. 
W2d 539, 612. 800 Mich 275. 

N.Y.—Rornstein v. Podwita 173 N. 

R. 1674, 675, 264 NY. 448—Lamb y. 
Cheney, 125 NB 817, 818, 227 N. 
Y. 418—People y. Raeder, 292 NY. 

S. 447, 462, 161 Misc 567—People 
Y. Knapp. 274 NYS 85, 88. 162 
Mlac 868—Orapanzano y Uneeda 
Credit Clothing Stores, 82 N.YS 
2d 269, 270 

IS. Mich—-Wilkinson y Powe, 1 N. 

W2d 689, 542, 300 Mich. 275. 

N.Y.—-Homstein y. Podwitz, 173 N. 
El. 674, 676, 264 N.Y. 448—Crapan- 
zano Y Uneeda Credit Clothing 
Stores, 82 NY.S.2d 269, 270. 

19. Ela—Williams y. State, 109 So. 
806, 806, 92 71a. 648. 


M N.Y—Lamb y Cheney, 125 NB 
817, 818, 827 NY. 41'8—People y 
Raeder, 292 N.Y.S. 447, 452, 161 
Misc 667—People v. Elhapp, 274 
NY.S 86, 88, 152 Misc. 368—Len- 
kiewicz Y. Wlktorek, 218 NYS. 705, 
706. 126 Mieo. 218. 

SI. Ill —^Meadowmoor Baines y. 
Milk Wagon DriYers' Union of Chi¬ 
cago. No. 753, 21 N.B2d 308. 818, 
871 Ill. 377—Doremus y Hennessy, 
52 N.B 924, 926, 176 Ill 608, 48 
L.R.A. 797, 68 AmS.R 208. 

89. Ga—Pollard y. Phelps, 198 SB 
102, 108. 66 GaApp. 408 
Okl.r-Hkrrla Y. Rich, 229 P. lOiSO, 
1082, 104 Okl. 120. 

Tex.—Ooxpns Juls quoted la Michels 
Y. Boruta, OiYApp, 122 SW2d 216, 
220 . 

Va—-Virginia Blectnc & Power Co y. 
Wynne, 141 SB 629, 684, 149 Va 
882 

88 C JT. p 368 note 4. 

BSaiilaxly eopressed 

(1) Acts willfully and designedly 
done which are unlawful are mali¬ 
cious in respect of those to whom 
they are injunous—^Bounsk v Der¬ 
ry Lumber Co, 166 A 882, 180 Me. 
376—^Page y. Cushing, 88 Me 628, 626 

(2) Any wrongful act done inten¬ 
tionally, and done without Just cause 
or excuse, is mahcious—-Wallace y. 
Wallace, 279 P 874, 880. 85 Mont. 
492, 66 A.L R 687 

88. Mass.—^Berry v DonOYan, 74 N. 
B 603, 604, 188 Mass 868, 6 LR 
A,NS.. 899, 108 Am.S.R 499, 8 
Ann.'Cas. 786. 

84. Me.—^Page y. Cushing, 88 Me 
628, 526. 

38 C J. p 854 note 6. 

StmUaxly expressed 
It is not necessary that the per¬ 
petrator Of the act should he influ¬ 
enced by 111 will toward the person, 
or that he should entertain or pur¬ 
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sue any general bad design—lEIams 
Y Rich, 229 P. 1080, 1082, 104 Okl. 
120 . 

85ta Mich—-Wilkinson y. Powe, 1 N 
W2d 639, 542, 800 Mich 276. 
NY—Lamb y Cheney, 125 NB. 817, 
818, 227 NY 418—People y. Raeder, 
292 NY.S. 447, 46'2, 161 Miac 657 
—People V Knapp, 274 N.YS 86, 
88, 153 Misc. 368-*-Crapanzano y 
Uneeda Credit Clothing Stores, 83 
NYS 2d 269, 270. 

86. DO—Marcus y. U. S, 86 F2d 
854, 861, 66 App DC 296 

Utah—Panagopulos v. Manning, 69 
P2d 614, 622, 93 Utah 198 

87. Phrases 

(1) “In a wanton and malicious 
manner" distinguished from “will¬ 
fully “—State V Harwell, 40 S B 48, 
129 NC. 650, 561 

(2) “Malicious abandonment" as 
ground for divorce see Divorce S 89 

(8) “Malicious abuse of process'' 
see the CJS title Process 56 119- 
1'34, also 60 C.J. p 612 note 4-p 622 
note 66 

(4) “ 'Malicious and willful' injury" 
see 43 C.JS. p 1121 note 10 (11) 

(5) “Mdlioious arrest" defined and 
distinguished from “malicious prose¬ 
cution" see Malicious Prosecution SS 
1, 2, distinguished from “abuse of 
process" see the CJS Utle Process 
5 119, also 60 O J p 612 note 13. 

(6) “Malicious conduct" sec 16 CJ 
S. p '816 note 42 1 

(7) “Malicious desertion" as 
ground for divorce see Divorce 5 89. 

(6) “Malicious expulsion" from a 
college or university see Colleges and 
Universities 5 15. 

(9) “Malicious injury" see 43 CJS. 
p 1119 notes 73-76. 

(10) “'Malicious injury' to proper¬ 
ty" see 43 C J S p 1121 note 10 (13). 

(11) “Malicloue use of process" see 
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as to whicli more recent adjudications have not been 
found see 38 C.J. p 354 notes 11-19. 

—Maliciousness. ^Maliciousness” does not nec¬ 
essarily mean actual malice or ill will, but the in¬ 
tentional doing of a wrongful act without legal or 
social justification.2S The term is discussed in con¬ 
nection with the tort of interfering with contractu¬ 
al rights generally in the C.J.S. title Torts §§ 42-44, 
also 62 C.J. p 1137 note 28-p 1148 note 99. 

MALIGIOTTSLY. The word “maliciously,” like its 
cognate term “malice,” has not only a meaning well- 
known to the law, but also a popular and less pre¬ 
cise signification.^^ In its popular sense it implies 
or involves ill will,30 emnity,8i evil design,32 
grudge,83 hatred,®^ malevolence,3® malevolent36 or 
wicked37 intention, revenge,38 or spite.38 

When the word is used in its legal sense^O it does 
not necessarily imply or iuvolve animosity,^! actual 


malice,43 15^^43 grudge,44 revenge,43 or spite.48 

“Maliciously” does not always mean simply the 
doiz^ of an unlawful or injurious act, but some¬ 
times has the further meanii^ of evil motive or 
actual malice, and is used in the sense of a spirit 
of mischief or criminal indifference to civil ob- 
ligations.47 The word is descriptive of a wrongful 
act committed deliberately and without legal justifi¬ 
cation ;48 and the use of the term implies an intent 
to injure .49 When an act is done maliciously it is 
done from innate or sheer meanness, and the act 
must denote a depraved and wicked spirit, and that 
it is the intent of the doer that some one suffer an 
unnecessary injury.3 3 “Maliciously” imports a wish 
to vex, annoy, or injure another person®^ or an in¬ 
tent to do a wrongful act.33 

There is no stereotyped definition of the word “mar 
liciously,” and no particular wording is necessary 
to define it.®® It has been defined as meaning with 


the C.J.S. title Process §'§ 119—124, 
also 50 CJ. p 622 note 67-p 623 note 
95. 

(12) “Malicious wrong:;** In a legral 
sense, an intentional action causing: 
damag:e» when done without just 
cause or excuse —Continental Ins 
Co. V. Board of Pire Underwriters of 
the Pacific, CC.Cal.. e? P. -SIO, 820— 
38 C J p 354 note 10. 

28. Pa—^Klauder v. Cresar, 192 A. 

667, 670, 327 Pa. 1—^Ramondo v. 
Pure Oil Co., 48 A 2d 156, 160, 1'69 
Pa Super. 217—^Eddyslde Co. v. Sei- 
hel, 15 A.'2d 691, 695, 142 Pa Super. 
174—^Dorring:ton v Manning:, 4 A. 
2d 886, 890, 135 Pa'Super 194 

29. N.C.—State v. Van Pelt, 49 SE 
177, 187, 13i6 NC. 633, 68 ILRA 
760, 1 Ann.Cas. 495. 

30. Ala.—Johnson v. State, 61 Ala. 
9. 11. 

Ind—Ford v. State, 35 NE 34, 35, 7 
Ind.App. 567. 

Actual in win 

N.D.—State v. Minor, 117 NW. 528. 
529, 17 N.D. 4'5-4. 19 L.RA.,N-.S, 
273 

Vt.—^Fletcher v. Kezer, 50 A 55i8, 73 
Vt 70 

31. Ala—Johnson v. State, 61 Ala. 
9. 11. 

32. Vt.—Fletcher v. Keizer, 50 A. 

668 . 73 Vt 70. 

33. Ala—Johnson ▼. State, 61 Ala. 
9. 11. 

3 A Ind—Ford v State, 35 NE 34. 
35, 7 IndApp 567. 

35. Ala.—Johnson v. State, 61 Ala. 
9, 11 

88 b US—Jerman v. Stewart, CC 
Tenn., 12 F. 266, 268. 

38 C.J. p 854 note 39. 


'37. Ala—Johnson v. State, 61 Ala. 
9. 11. 

38 C J p 354 note 42. 

88. ND—^State v- Minor. 117 N.W 
628, 629, 17 N.D. 454, 19 XiRA.,N. 
S., 27.3. 

39. Ala—Johnson v. State, 61 Ala 
9, 11. 

40. Mass.—Steinert v. Tag:en, 93 N 
E 584, 585, 207 Mass 394, 32 L.R 
A.NS. 1013 

NT—^Lamb v. Cheney, 125 NE 817, 
818, 2-27 N.T 418. 

41. 6a—'Luke v. Du Free, 124 SE 
13, 16, 158 G^a 590. 

42. NT—^Lamh v Cheney, 125 NE 
I 817, 81'S, 227 N.T. 418. 

I 43. Wis —State V. Compton, 46 N. 

, W. 535, 537, 77 Wis. 460. 

38 C J p 355 note 47. 

Personal ill win 

Ga—Luke v. Du Free, 124 S E 18, 16, 
156 Ga. 590. 

Tex—<3otton v. Cooper, Civ.App., 160 
SW. 597. 600. 

Real in win 

US—Jerman v. Stewart, Gwynne & 
•Co, CCTenn., 12 F. 266, 269. 
Similarly expressed 

The word **maliciously*' does not 
necessarily mean that there must 
exist a special feeling- of ill will.— 
In re *Wernecke, D.C.N.T., 1 F.Supp. 
127, 12.8. 

44. Ala—-Wheeler v State, 19 So. 
993. 995, 109 Ala 66. 

45. Mass.—Commonwealth v. Good¬ 
win, 122 Mass. 19, 35. 

Mich.—^People v, Petheram, 31 N.W. 
188, 198, 64 Mich. 252. 

46. Mass—Commonwealth v. Good¬ 
win, 122 Mass. 19. 35. 1 
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personal spite 

Gra.—^Luke v. Du Free, 124 SB. 13, 
16, 158 Ga. 590. 

Tex.—Cotton v. Cooper, Civ.App, 1'60 
SW 597, 600. 

47. U.S.—Greene v. Keithley, C.C.A. 
Neb, 86 F.2d 238, 248 

48. Md—^Rosenberg v. State, 165 A. 
306, 307, 164 Md 473. 

49. Okl—State v McCray, 176 P. 
418, 420. 15 Okl.Cr. 316. 

5(^ S.C—State v. Weeks, 194 S.B 
12. 14, 186 S C. 277 

51. Ariz—^Fears v. State, 265 P. 600, 
601, 33 Ariz 432 

Cal —^People v. Vaughan, 150 P.2d 
9'64, 968, 65 Cal.App 2d Supp. 844— 
People V Casagranda, 111 P.2d 672, 
675, 43 Cal App 2d 'SIS 
N.D—Briggs V. Coykendall, 224 N. 

W. '203. 205, 67 N.D. 785 
Okl—Smith V. State. Ill P.2d 198, 
199, 71 Okl.Cr. 297—Hummel v. 
State, 99 P 2d 918, 918. 68 OklCr. 
3*8 

Shnllaxly stated 

The term imports an evil intent or 
wish, or design to vex or annoy an¬ 
other person, or injure another per¬ 
son.—Anderson v. How, 22 N.E. 695, 
697, 116 N.T. 336. 

63. Axlz.—^Fears v. State, 265 P. 600, 
601, 83 Ariz. 482. 

cal. —^People V. Vaughan, 150 P.2d 
964, 968, 66 Cal.App 2d Supp. 844 
—^People V. Casagranda, HI P*2d 
672, 675, 43 Cal.App 2d 818. 

ND.—^Bnggs V. Coykendall, 224 N.W. 

202, '305, 57 ND. 785. 

Okl.—Hummel v. States 99 P.2d 913, 
918, 68 Okl.Cr. 38. 

53. Mo—Gray v Phillips Bldg. Co., 
App., 51 S.W.2d 181. 185. 
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ddyiberate intent to injure with willful disregard 
of duty;56 -^thout legal justificationwillfully 
and intentionally.^^ 

In terms of an aet^ ox the doing of an act, the 
word ^'maliciously" has been defined as meaning a 
wrongful act, done intentionally, without just cause 
or excuse ;58 a wrongful act done without reasonable 
excuse and with wanton and willful disregard of 
the rights of another;59 a wrongful act done with 
ill will, hatred, or vindictive feeling, or a wrongful 
act done vexatiously, wantonly, or with reckless dis- 
r^ard of the rights of the person to whom it was 
directed the doing of an unlawful act without 
excuse;61 intentionally doing an act; 62 the inten¬ 


tional doing of a wrongful act without legal justifi¬ 
cation; 63 consciously doing something which one 
knows or should know to be unlawful.64 

"Maliciously^’ is included within the meaning of 
the word "feloniously" see 36 C.J.S. p 634 note 8, 
and it includes "willfully."66 "Maliciously" has 
been held to be equivalent to, or synonymous with, 
"feloniously" see 36 C.J S. p 634 note 11, "intention¬ 
ally” see 46 C.J.S. p 1107 note 30, and "willfully "66 

"Maliciously" has been compared with, or distin¬ 
guished from, "intentionally" see 46 C.J.S. p 1107 
note 36, "unlawfully,"67 "wantonly,”68 “willfully,"69 
and "wrongfully."70 


B4. Ind— ^a.y ▼. Anderson, 42 NB 
946, 947, 14 Ind.App. 251. 

3-8 C.J. p 855 note 56. 

“ 'Maliciously* . . • means and 

Implies an intention to do an act 
which Is wrongful, to the detriment 
of another.'*—State v. Van Pelt, 49 
S.BI. 177, 187, 136 N.C. 638, 68 UR A., 
N.S., 760, 1 AnnOas. 495. 

55. Ill.—^Kaplan v. Williams, 24(5 Ill. 
App. 542. 

5a U S.—Schnorenbergr v. TJ, S., C.C. 
A.Wis., 23 F.2d 88, 39. 

** 'Maliciously* means any unau¬ 
thorized interference without legal 
justification or excusa**—Luke v. Du 
Free, 124 SB. 13, 16, 1'68 Ga. 590. 

57. Mass.—Whitcomb v. Reed-Pren¬ 
tice Co., 159 KB. 922, 925, 2'62 
Mass. 34'8. 


58. Colo—^Richards v. Sanderson, '89 
P. 769, 771, 39 Colo. 270, 121 Am. 
SR 167 

88 O.J. p 866 note 45: 

59. Ky—^Maddix v. Cammon, 169 S. 
W.2d 594, 596, 293 Ky. 640. 

60- Mo—Gray v. Phillips Bid?. Co, 
App, 51 SW.2d 181, 18‘5. 

61. Mass—Commonwealth y. Good¬ 
win, 122 Mass. 19, 3'5. 

38 C.J. p 355 note 54. 

68 . KT.—People v. Knapp, 374 KT. 
S. 8'5, 88, 152 Misa 868. 

63. KY.—Lamb v Cheney, 125 NB. 
817, 818, 227 N.T. 418. 

38 C.J. p 355 note 57. 

64. U.S.—Corpus iTuzls cited In 
In re Wemecke, D.C.N.Y., 1 F.Supp. 
127, 128. 


65. US—^U. iS. V. Three Railroad 
Cars, D.CN.T.. 28 PCas.No 16;513 

38 C.J. p 85'5 note 56 [a] (2), (3), 

6 fti Idaho—^Mills v. Glennon, 6 P 
116, 118, 2 Idaho (Hash.) 105. 

38 C J. p 355 note 56 [a]. 

67- SC—State v. Weeks, 194 SB 
1'2, 14, 185 S C. 277—State v. Toney, 
15 S.C. 409, 412. 

08. U S —National Folding Box & 
Paper Co. y. Robertson*a Estate, C 
C A Conn., 125 F. 524, 62>5. 

67 C J. p 324 note 3. 

69, S.C—State V. Weeks, 194 BE, 
12, 14, 183 S.C. 277. 

38 C J. p 855 note 56 [a] (4)—68 C J 
P 294 note 19 

70. Ala—Spivey y. McGeheo, 21 Ala 
417, 421. 
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§1 


MALICIOUS MISCHIEF 

This Title includes willful physical injury to or destruction of property in general, real or personal, 
from ill will or resentment towards the owner or possessor, or from mere wantonness; nature and extent 
of criminal responsibility therefor, and grounds of defense; and prosecution and punishment of such 
acts as public offenses. 

Matters not In this Title, treated elsewhere in this work, see Descriptive-Word Index 

Analysis 

§ 1. Definition and nature—^p 933 

2 . Elements of offense—^p 934 

3. -Malice and intent; willfulness, wantonness, and unlawfulness—p 934 

4. -Property subject—^p 936 

5. -Nature of act—p 937 

6 . Defenses—p 938 

7. Persons liable—p 939 

8 . Indictment and information—p 940 

9. -Issues, proof, and variance—p 943 

10. Evidence—p 944 

11. Trial—p 946 

12 . Judgment, sentence, and punishment—p 947 

See also descriptive word index in the bach of this Volume 


§ 1. Definition and Nature 

a. In general 

b. Construction of statutes 

a. In General 

The existence of malicious mischief as a distinct 
common-law offense has been generally recognized. 

The existence of malicious mischief as a distinct 
common-law offense has been generally recognized,^ 
although there is some authority to the contrary,^ 
at least as to cases not accompanied by a breach 
01 the peace.® 

Common-law malicious mischief is not readily 
susceptible of accurate definition,^ since its limits 
are indistinct -because of the early influences of 
statutes punishing specific acts.® Broadly speak¬ 
ing, however, it has been held that the offense in¬ 


cludes all malicious physical injuries to the rights 
of another which impair utility or materially dimin¬ 
ish value,® although such a definition would be too 
broad in those jurisdictions which confine the sub¬ 
ject of the offense to personal property, as dis¬ 
cussed infra § 4, or which require the act to be of 
a certain character, infra § 5, or accompanied by 
malice or ill will toward the owner or possessor of 
the property, infra § 3. In recognition of certain 
of these limitations, the offense has been more nar¬ 
rowly defined as the willful destruction of some 
artide of personal property from actual ill will or 
resentment toward its owner or possessor.*^ 

In England “malidous mischief” was, at an early 
date, defined by numerous statutes,® which, howev¬ 
er, in the absence of express adoption,® have ordi¬ 
narily been regarded as without common-law force 


1. Pa.—Coxnmonwealtli v. Gtoudy, 
Quar Sesa» 44 I>aiiph.Oo. 83*5. 

38 C.J. p 357 note 1. 

Policy of law 

It has always been policy for sov- 
ereigrn power to punish any wanton 
injury to another's property which 
may provoke violent retaliation.— 
Feo'ple. o>n Complaint of Scharfstein 
V. Rader, 251 N.Y.S. 539. 140 Mlsc. 
707 

2, NJ.—State V Beekman, 27 N.J. 
Law 124, 72 Am D. 852. 

38 C.J. p 357 note 2. 


8 . Vt.—State v. Wheeler, 8 Vt, 3'44, 
*28 Am.D. 212. 

88 C J. p 357 note 8 . 

4b Ala.—Johnson v. State, 8 i 8 So. 848, 
1'8 Ala.App. 70. 

6 . Miss.—^Duncan v. State, 49 Miss. 
881 

38 C J. p 3i57 note 7. 

6 . Ala—Johnson v. State, 88 So. 848, 
18 Ala.App. 70. 

38 CJ p 3*57 note 8 . 

Other deflnltloxiB 

(1) The common-law offense of 
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“malicious mischief* Is malicious or 
mischievous injury done In a spirit of 
wanton cruelty or black and diaboli¬ 
cal revenue.—^Rea v. Motors Ins. Cor¬ 
poration, 144 P.2d 676, 48 N.M 9. 

( 2 ) Further definition'^ see 88 £1 J. p 
357 note 8 [a], [b]. 

7. Mich.—People v. Petheraxn, 81 N. 
W. 188, 64 Mich. 252. 

38 C.J. p 3<^ note 12. 

8 . N.T.—Wait v. Green, 5 Park.Cr. 
185. 

9. S.C.—State V Bosse, 42 S.G.I 4 . 276. 
38 G.J. p 868 note 14. 
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§ 1 

in the United States lO One of the most impor¬ 
tant of them, the so-called Black Act, has been spe- { 
cifically held contrary to the nature and genius of 
our institutions.^^ However, in the United States, 
statutes generally exist punishing various acts of 
malicious mischief, under some of which the offense 
is a misdemeanor,12 and under others a felony i® 

Distinctions, While it would seem that any act 
of malicious mischief must involve a trespass,!^ it 
has been held that an act must be marked by some 
peculiar features to convert it from a trespass into 
a crime.i5 The mere fact that a trespass is mali¬ 
cious and without expectation or hope of benefit to 
the wrongdoer has been held not sufficient to render 
it malicious mischief it would seem that the act 
must amount also to a violation of duties owing to 
the public.i'^ 

“Malicious mischief” has been distinguished from 
“larceny” in Larceny § 1. 

b. Construction of Statutes 

Where a specrftc definition of the offense of malicious 
mischief Is attempted by statute, the scope of the stat¬ 
ute may not be extended beyond Its express terms. 

Where a specific definition of the offense of ma¬ 
licious mischief is attempted by statute, the usual 
rule of construction of criminal statutes, that the 
scope of the statute may not be extended beyond its 
express terms, has been held applicable.^® Also, 
when general words follow an enumeration of par¬ 
ticular cases, they will be limited to cases of the 
same kind as those enumerated,^® although a stat¬ 
ute punishing the willful injury of certain enumer¬ 
ated animals “or other personal property’ has been 
held sufficient to cover the destruction of oil stored 


in tanks.20 The fact that a statute provides that 
the injury of particular property in a certain manner 
shall be punishable has been held not to prevent the 
punishment of the injury of other kinds of prop¬ 
erty in the same manner.®^ Under some statutes 
which, after enumeration of particular acts of ma¬ 
licious mischief, provide for the punishment of oth¬ 
er acts not specifically defined, it has been held that 
acts specifically provided for by other statutes may 
not be punished,®® although it has been held that 
the fact that a specific act is more directly covered 
by a particular section of the statute will not pre¬ 
vent the act from being punishable under a general 
statute, where the penalty is the same;®® and that 
a person may be punished for malicious mischief, 
although the mischievous acts might also constitute 
another offense.®^ 

Repeal, An act providing that one convicted of 
maliciously damaging property may be adjudged a 
disorderly person supersedes other statutes with 
respect to cases within its purview.®® 

§ 2. Elements of Offense 

Specific elements of the offense of malicious mis¬ 
chief are discussed infra §§ 3-5. 

Examine Pocket Parts for later cases. 

I 3 . - Malice and Intent; Willfulness, 

Wantonness, and Unlawfulness 

a. Necessity 

b. What constitutes 

c. Willfulness, wantonness, and unlaw¬ 

fulness 


XO. Vt.—state v. Brigffs, 1 Aik 226. 
38 C.J. p 358 note 15 

11 . Ga.—State v. Campbell, T. U. P. 
Charlt 166. 

38 O.J. p 358 note 16. 

12. N'T—Comfort v SB\ilton, 39 
Barb. 5«6. 13 AbbPr 276. 

38 C.J. p 358 note 18 

13. Cal—In re Mitchell. 82 P. 347. 
1 CalApp. 396 

Va—^Tnmble v. Commonwealth. 2 
VaCas. 143. 4 Va 143. 

14. NT—^People v. Woodward. 31 
Hun 67. 2 NT.Cr. '32 

15. NC—State v. Robinson, 20 N.C. 
129, 32 Am D 661. 

38 CJ p 358 note 22. 

16. NT—Wait V. Green, 5 ParkCr. 
193 

3>S C J p 3'o8 note 23. 

17. N.T.—^Kilpatrick v. People, i5 
Den 277. 

Ibettlncr air out of tires 
Deliberately letting air out of the 


tires of heavy loaded trucks is not a 
mere civil trespass but constitutes 
malicious mischief—Commonwealth 
V. Rothenberger. 32 Pa.Dist. & Co. 
682 

18. Ill—^Dallman v. People, 113 Ill 
App, 607 

38 C J p 358 note 26. 

*'XiL or under” dwelling house 
Bomb thrown from street into 
yard in front of dwelling house was 
not set oil "in or under" dwelling 
house within statute making such an 
act an oiXense, where bomb exploded 
forty or fifty feet from dwelling 
house, which was raised only four or 
SIX feet from surface of earth—^Tale 
V. State, 164 So 112, 26 Ala App 542, 
certiorari denied 164 So. 114, 231 Ala. 
143 

Removal of soil 

The act of removmg soil, which 
may be done without injury to real¬ 
ty, comes within statute relating to 
malicious injury to, and destruction 
of, property, but the same act, when 
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It injures and destroys realty, comes 
within statute providing for treble 
damages for injury to realty.—New 
Tork Institute for Education of Blind 
V Colonial Sand & Stone Co., 35 N. 
T S 2d 368, 264 App.Div 839, reargu¬ 
ment domed 36 N.T S 2d 4:32, 264 App 
Div 893 

19. Tex—Hughes v. State, 1'28 S.W 
904, 59 ToxCr. 360 
38 C J p 358 note 27. 
aa SC—state V. Switzer, 37 iSE 
818, 69 S.C. 22i5 

21 . Mass —Commonwealth v. Fal- 
vey, 108 Mass 304 
82. Tex—Stanton v State. 74 SW 
771. 45 TexCr. 16.8. 

8 C C J p 859 note '31. 

23. D C,——Smith V. District of Co¬ 
lumbia, 12 App.DC 33. 

24. Miss.—Porter v State, 35 So. 
218, >83 Miss 23, 2>5. 

38 C J. p 359 note 33. 

85. NJ.—Olmsted v. Swenson, Sup, 
146 A 190. 
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MAZICIOVS MISCHIEF 


a. Necessity 

Malice has been held to be an essential ingred ent 
of malicious mischief both at common law and under 
most of the statutes defining the offense. 

Malice has been held to he an essential ingredi¬ 
ent of malicious mischief both at common law^S 
and under most of the statutes defining the offense.27 
It has been held that malice is not essential under 
statutes requiring simply that the act be willful, 
wanton, or unlawful,^8 or declaring the doing of 
a certain act a crime, without using any qualifying 
words to describe the intent with which the act 
must he committed.29 A statute punishing an act 
done willfully or maliciously has been held to be 
violated if the act is done willfully, although the 
element of malice is absent.^® 

Intent, Where a specific act is made punishable 
without qualifying words importing malice, intent, 
or unlawfulness, an intent to injure anyone is not 
an element of the offense,81 but an intent to do the 
specific act denounced is essentiaL^a 

b. What Constitutes 

The willful doing of an unlawful act without ex* 
cuse, ordinarily sufficient to establish criminal malice, 
IS not, according to some authorities, sufficient to con¬ 
stitute malice as an essential under statutes punishing 
as malicious mischief the malicious doing of particular 
acts, but It IS essential that the injury shall have been 
done out of a spirit of cruelty, hostility, or revenge. 


§ 3 

The willful doing of an unlawful act without 
excuse, ordinarily sufficient to establish criminal 
malice, is not, according to some authorities, suf¬ 
ficient to constitute malice as an essential under 
statutes punishing as malicious mischief the ma¬ 
licious doing of particular acts,33 but it is essential 
that the injury shall have been done out of a spirit 
of cruelty, hostility, or revenge,3-* and it has been 
held that an act is not so done w’hen it is prompted 
by the sudden resentment of an injury calculated 
in no slight degree to awaken passion,35 Under this 
view, malice must be directed toward the owner,®6 
or the owner or possessor,®or some other person,®® 
and not merely against the property itself,®® al¬ 
though it is not essential that accused should have 
known at the time of doing the act who the owner 
was,^® and, according to some authorities, malice 
toward the owner may be inferred from the nature 
of the act itself and from the circumstances which 
accompany and characterize it.^^ 

By statute, however, it is sometimes provided that 
it shall be immaterial whether the act is committed 
from malice conceived toward the owner of the 
property with respect to which it is committed, and, 
under such statutes, malice is given the general 
meaning attributed to it as employed in criminal 
statutes,^® and in other jurisdictions both under 
statutes punishing the malicious doing of particular 


Del—State v. Cubberly, *80 A. 
1003, 26 Del 100. 

38 O.J. p 359 note 34. 

27. Colo—Schtul V. People, 40 P.2d 
970, 9.6 Colo 217. 

Iowa—Gnpp v. Crittenden, 271 N.W. 
599, 223 Iowa 240 

NM.—Rea v. Motors Ins. Corpora/- 
tion, 144 P.2d 6T6, 48 N.M. 9— 
State V Anderson, 56 P 2d 1134, 40 
N.M 173. 

Okl.—^Hummel v State, 99 P.2d 918, 
69 Okl Cr. 38—(Lewis v. State, 27 
P.2d 363, 55 OklCr. 182. 

38 C J P 369 note 85. 

Injury to bnUdlng 

In prosecution for maliciously and 
wantonly inJurmiT and defacing: a 
building, controlling issue is wheth¬ 
er defendant acted maliciously and 
wantonly, and other issues, such as 
occupancy of building, defendant's 
tenancy thereof, his payment of rent, 
and nature of fixtures removed by 
him are material only as they assist 
in determining such controlling issue. 
—State V. Casey, 41 A 2d 757, 71 R. 
I. 30 

28. Mass—Commonwealth v. Byard, 
86 KK 285, 200 Mass. 175, 20 KR. 
A.,N.S., 814. 

38 C J. p 359 note 38. 

89. Ind.—State v. Walters, 64 Ind. 
226 

38 C J. p 859 note 39. 


30. Wis—State v Carroll, 2 NW2d 
211, 239 Wis 625, 141 A.LR. 244. 

98 C.J. p 359 note 40. 

31. Ark.—SafCeil v. State, 167 N.W 
483, 113 Ark. 97. 

38 C.J. p 359 note *41. 

32. Or.—State v Bstabrook, 91 P2d 
838, 162 Or. 476. 

38 C.J p 8o9 note 42. 

33. Wyo —State v. Johnson, 54 P. 
502, 7 Wyo. 612. 

38 C J. p 359 note 44. 

34i Colo.—Goxpus Juris guoted in 
Schtul V. People, 40 P.3d 970, 972, 
96 Colo. 217- 
38 C J. p 860 note 45. 

▲ apizlt of craeltyi hostlUty, or re¬ 
venge must exist; it is not sufficient 
that the act be one which is pro¬ 
hibited by law, willfully done and 
without lawful excuse—^Schtul v. 
People, 40 P.2d 970. 96 Colo 217— 
38 aJ. p 360 note 45 [a] 

‘^MEaUoiona Isjury" 

As respects malicious mischief, the 
term ''malicious injury" contemplates 
infiiction of a wrongrful injury inten¬ 
tionally and "willful and malicious 
injury" may be distinguished from 
"malice" which involves a mere dis¬ 
regard of duty which is apparent 
from the intentional doing of a will-1 
ful act to the injury of another, and | 
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,it must grow out of cruelty, hostili- 
|ty. or revenge—^Rea v. Motors Ins. 
Corporation, 144 P.2d 676, 48 NM 9. 

35. N.C—State v Martin, 53 S E 
874, 141 N.C. S32—State v. Land- 
reth, 4 N.C. 831 

3& N.M.—^Rea V Motors Ins. Corpo¬ 
ration, 144 P.2d '676. 48 N M 9. 
Okl.—Smith V State, 111 P.2d 198, 
71 Okl Cr. 297—^Hummel v. State, 
99 P.2d 913, 69 Okl Cr 88—Lewis v. 
State, 27 P.2d 368, 55 Okl.Cr 182 
3<8 C.J. p 360 note 47. 

37. ND—State v. Minor, 117 NW. 
628, 17 N.D 464. 19 ■LR.A.N.S., 
273. 

38 C J. p 360 note 48 

38. Iowa—State v. Leslie, 115 NW 
897, 138 Iowa 104, 128 Am S R. 160 

39. Okl,—Smith V. State, 111 P.2d 
198, 71 OklCr. 297. 

38 C J. p 360 note 50. 

4a Iowa.—state v. Shaffer. 211 NW. 
230, 202 Iowa 958—State v. Walts, 
139 N.W. 458, 158 Iowa 191. 

41. Iowa—State v. Leslie; 115 N.W. 
.‘897, 188 Iowa 104, 128 Am.S.R. 160. 

33 C.J. p 360 note 52. 

Presumption of malice see infra § 10. 

42. Tt.—State V. Sylvester, 22 A.2d 
505. 112 Vt. 202. 

38 C.J. p 860 note 54. 
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§ 3 

acts,^® and in prosecutions for malicious mischief at 
common law,^^ actual ill will toward the owner has 
been regarded as not essential. 

As used* in particular statutes, the word “mali¬ 
cious” has been held to mean acts done voluntarily, 
unlawfully, and without excuse or justification.^® 
An act may be willful without being malicious,^® 
but willfulness is included in elements of malicious- 
ness.^7 

Intent. In order that the act may be malicious, 
there must be either an actual or constructive in¬ 
tent,^® and it is generally held that it must appear 
that the mischief was itself the object of the act 
and not that it was incidental to some other act 
lawful or unlawful.^® 

c. Willfulness, Wantouness, and Unlawfulness 

Both "unlawfulness" and "willfulness" are, under 
some statutes, essentials of the offense, and they both 
embody the idea of malice, but are not synonymous. 

Both “unlawfulness” and “willfulness” are, under 
some statutes, essentials of the offense,®® and they 
both embody the idea of malice,but are not syn¬ 
onymous.®® As used in particular statutes “will¬ 
fully” has been held to mean intentionally,®® or 
governed by the will, obstinate, perverse,®^ or with 
evil intent or legal malice, or without reasonable 
ground for believing the act to be lawful,®® or ma¬ 


liciously in the sense of an injury done in the spirit 
of wantonness or with an evil intent or guilty pur¬ 
pose.®® It imports more than voluntarily or know- 
ingly.®^ 

An act has been held to be wanton when it is 
needless for any rightful purpose, is without ade¬ 
quate legal provocation, and manifests an indifiFer- 
ence to the rights of others,®® even though the in¬ 
jury is not the primary purpose of the act.®® “Wan¬ 
ton” means more than unlawful,®® and imports tur¬ 
pitude,®i and a lawless, wicked, or mischievous in¬ 
tent®® The fact that an act is done through mere 
sport and wantonness will not alone render it ma¬ 
licious mischief at common law,®® although it may 
‘ become such when done after full notice of the con¬ 
sequences and notice to diesist.®^ 

In order to constitute the crime of wrongfully 
destroying property without the consent of the own¬ 
er, under some statutes, it is not necessary that ac¬ 
cused shall have been wrongfully in the possession 
of the property.®® 

§ 4. -Property Subject 

It has been held that at common law malicious mis¬ 
chief may be committed as to either real or personal 
property, or as to animate or Inanimate property. Many 
statutes punishing malicious mischief contain more or 
less precise limitations as to the property to which they 
may apply. 


43. lia.—State v. Dowdell, 81 So 151, 
106 La. 646. 

38 OsJ. ^ 360 &ote 55. 

44. Del—State v. McCalUster, 76 A. 
226, 28 Del. 301, 306. 

38 C J. p 360 note 6>6. 

45. J51a,—Williaius v. State, 109 So. 
'80)5, 92 Ela. >648. 

Otlier deflnttloiui 

(1) As respects malicious mlscliief, 
^'maliciously" means witli a deliber¬ 
ate Intent to injure and has a some¬ 
what fuller meaninsT than "willful,” 
and mvolves more than simple "will¬ 
fulness,” and the act must have 
grown out of a willful purpose to 
avengre a wroniT before it can amount 
to malicious injury of property.— 
Rea V Motors Ins. Corporation, 144 
r.2d <676, 48 N.M. 9. 

(2) The word "maliciously,” as 
used in the statute regarding: the cut¬ 
ting: of trees, should be construed 
with a view to the popular concept 
of its meaning:, that is, that the act 
was done £rom an innate or sheer 
meanness, and the act must denote a 
depraved and wicked spirit —State v. 
Weeks, 194 S.EI. 12, 185 S.C. 277. 

(3) The word "maliciously” re¬ 
quires that, to the establishment of 
the crime, there should be found In 
addition a deliberate and evil intent 
on part of accused to wrong and in¬ 


jure property owner by destruction 
of property in wanton and malevolent 
defiance of rights of individual own¬ 
ership.—State V. Sylvestei, 22 A 2d 
505, 112 Vt. 202. 

45. Mass —Commonwealth v. Wal¬ 
den. 8 Cush. 558. 

S.C—State V. Alexander, 48 S.C.L. 
247. 

47. Mass.—Commonwealth v. Wal¬ 
den, 3 Cush. 558 

S.C—iState V. Alexander, 48 S.C.L 
247. 

48w Iowa—State v. Shaffer, 211 N. 

W. 230, 202 Iowa 958. 

38 O J. p 360 note 59. 

49. Wyo.—State v. Johnson, 54 P. 

I 602, 7 Wyo. 612. 

38 C.J. p 360 note 60. 

6a N.T.—^People v, Kane, 29 N BS. | 
lOlsS, 181 N.T. Ill, 27 Am.R 674. 
3i8 C.J. p 361 note 61. 

51, Minn—State v. Ward, ISO NW 
209, 1'27 Minn. 510, Ann.Cas 1916C 
674. 

SSL Me.—State v Hussey, 60 Me. 410, 
11 Am.R. 206. 

53, Pla.—Williams v State, 109 So 
805, 92 Fla 648. 

Vt.—State v. Sylvester, 22 A 2d 505, 
112 Vt 202. 

I 38 C.J. p 361 note 65. 
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54. US—State of North Carolina v 
Vanderford, CC.NC., 3i5 F. 282 

3'8 C.J. p 361 note >66. 

55. Tex—^Farmer v State, 2 S.W 
767, 21 Tex.A. 423. 

38 C J p 361 note *67. 

56. Conn.—State v. Foote, 43 A. 488, 
71 Conn. 737. 

38 C.J. p 361 note 68. 

57. Tex.—^Rose v. State, 19 Tex A. 
470. 

38 C J p 361 note 69. 

58- Wis—Werner v. Stale, 67 NW 
417, 93 Wis. 266. 

38 C J. p 361 note 70. 

59. Tenn—^AUgood v State, 32 S.W. 
308, 95 Tenn. 471. 

88 C J. p 361 note 71. 

60. Tex.—Jones v. Slate, 9 Tex A 
17»8 

61. US—State of North Carolina v 
Vanderford, C.C N C, 35 F. *282. 

62. Tex—Jones v. State, 8 Tex A. 
228. 

63. NC—State v Robinson, 20 N,C. 
129, 82 Am.D >661. 

88 C.J p 361 note 75 

64. Mass—Commonwealth v. Wing, 
9 Pick 1, 19 Am.D. 347. 

38 C J. p 361 note 76. 

65. Me—State v. Pike, 83 Me. 361. 
.38 C.J p 361 note 77. 
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At common law it has been held that malicious 
mischief may be committed as to either real or 
personal property,®® or as to animate or inanimate 
property.®*^ In some jurisdictions, however, only 
personal property is subject of the offense.®® 

The word "property,” as employed in a statute 
punishing malicious mischief, may, unless the mean¬ 
ing of the term is restricted by a proper construc¬ 
tion of the statute and the connection in which it 
is employed, include anything over which a person 
may exercise the right of domimon or ownership.®® 
However, many statutes punishing malicious mis¬ 
chief contain more or less precise limitations as to 
the property to which they may apply.*^® 

§ 5. —— Nature of Act 

a. In general 

b. Injury to, or destruction of, property 
a. In General 

As a general rule an Injury to the rights of another 
or to the rights of the public in general may constitute 
malicious mischief. 

In some jurisdictions, in order that an act may 
be punishable as malicious mischief at common law, 
It must be accompanied by a breach of the peace,'^^ 
which, however, may under statutes relating to a 
breach of the peace consist of any malicious injury 
done to another in his person or estate.^® While 
It has sometimes been said that the act must amount 
to a violation of duties owing to the public*^® and 


§ 5 

hence must evince a degree of moral turpitude dan¬ 
gerous to society,the injury may be either to the 
rights of another or to those of the public in genr 
eral.*^® Thus, it may consist of the injury to, or 
disfigurement of, the person of an individual ;^® en¬ 
tering the house of another, making a great noise# 
and disturbing and alarming the family placing 
noxious substances in a well;^® or placing infec¬ 
tious substances where the health of another will 
be injured thereby and this is true on the theory 
that, although the act is done with malicious in¬ 
tent to injure an individual, it is a matter of pub¬ 
lic concern, and indictable.®® 

It has been held that the act must be done in se¬ 
cret or at night,®! although it has also been held 
that neither characteristic is a requisite.®® Nei¬ 
ther the mere concealment of the crime,®® the omit¬ 
ting of the performance of a statutory duty,®^ nor 
the mere intentional doing of an act prohibited by 
statute,®® constitutes malicious mischief, although 
it may damage the property of another; but, where 
a statute so provides, a conspiracy with a fraudulent 
or malicious intent wrongfully to injure the prop¬ 
erty of another is punishable.®® The mischief must 
be the direct object of the act, and not incidental 
to some other lawful or unlawful act,®^ or must be 
the natural consequence of the act.®® 

b. Injuxy to, or Destruction of. Property 

(1) In general 

(2) Persons affected 


ee. Ark.—state v. Watts, 2 S W, 842, 
48 Ark. 66, 3 Am S.R. 216. 

88 C J. p 861 note 78. 

67. Pa.—Commonwealth ▼. Cunning¬ 
ham, 1 Pa Dist. 57<3. 

68. NC.—State V. Martial, 63 SB. 
874, 141 N.C 832 

88 O J. p 361 note 80. 

69. Oa.—^Moody v State, 66 S B 993, 
127 Qa. 821. 

38 C J p 361 note (82. 

70. Ill —^People V. Heed, 164 N.B. 
847, 333 111. 397. 

88 C.J. p 362 nolo 83. 

An eleotxlo street c«ur la personalty 
under some statutes, so as to render 
a willful and wanton injury to it 
criminal.—Stale v. Martin, 68 SB 
874,’141 N.C. 832 
Buildings or dwellings 

(1) A schoolhouse has heon held 
to bo a *‘building used or designed for 
human occupancy,'’ within a statute 
against destroying property or injur¬ 
ing persons hy explosives.—^People v. 
Reed, 164 N.B. 847. 33'3 Ill. 397. 

(2) Other buildlnga or dweUlngs 
see 38 C.J. p 862 note 83 Cgl- 


Wxitten instnunest subject of forg- 
ery 

Okl —State V. McCray, 176 P. 418. 16 
Okl Cr. 816. 

38 C.J p 36'2 note 83 Ey]. 

71. Vt.—State v Wheeler, 8 Vt. 344, 
23 AmD 212 

38 C J p 363 note 84. 

72. Del—State v. Hamilton, Houst. 
Cr 281. 

7a. Vt.—State V. Wheeler, 8 Vt. 844, 
23 AmD. 212. . 

3i8 C J. p 863 note 66 

74. Pa—Commonwealth v. Bothen- 
berger, 32 PaDist. & Co. 682 

38 CJ. p 863 noto 87. 

75. Ala—Johnson v. State, *88 So 
348, 18 AlaApp. 70 

76. Pa—Commonwealth ▼. Nusky, 1 
PaDist 661 

38 C J. p 363 note 89. 

77. Pa— Commonwealth v Taylor, 6 
Binn. 277. 

78. Ala.—Johnson v State, 88 So. 
348. 18 Ala.App 70. 

88 C.J. p 363 note 91. 

79. N.T.—^People v. Blake, 1 Wheel 
Cr 490. 

86 C.J. p 363 note 92 

80. N-T,—^People r. Blake, supra. 
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81. N.T.—^People v. Moody, 6 Park 
Cr. 668 

38 C J. p 363 note 94. 

88. Pa—Commonwealth v. Lipshutz, 
30 Pa.Co. 246. 

83. Ark.—Wright v. State, 161 SW 
990, 105 Ark 698. 

Colo.—4;orpns Juris quoted hi Schtul 
V. People, 40 P.2d 970, 972, 06 Colo. 
217. 

84. Colo.—Corpus Juris gnoted iu 
Schtul V People, 40 P'3d 970, 972, 
9*6 Colo. 217 

38 O J. p 363 note 97. 

85. Colo.—Corpus Juris guoted in 
Schtul V. People. 40 P.2d 970, 972, 
96 Colo 217. 

88 CJ. p 363 note 98. 

86. Colo —Corpus Juris guoted hi 
Schtul V. People, 40 P.2d 970, 972. 
96 Colo. 217. 

38 C J. p 363 note 99 

87. Colo.—OorpuB Juris guoted m 
Schtul V. People, 40 P.2d 970, 972, 
96 Colo 217. 

36 C J. p 366 note 1. 

88. Colo.—Corpus Juris guoted in. 
Schtul V. People, 40 P.2d 970, 972, 
96 Colo. 217. 

38 C J. p 363 note 2. 
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§ 5 


(1) In General 

At common law either an Injury to, or the deetrue- 
tion of, the prcf)erty has been held to bo sufflcient, as 
far as the physical act is concerned, to constitute the 
offense of malicious mischief. 

At common law either an injury to, or the de¬ 
struction of, property has been held to be sufficient, 
as far as the physical act is concerned, to constitute 
this offense,89 although it has also been held that 
destruction is necessary.9 9 Under some statutes the 
offense may be committed by either destruction of 
or injury to, property.®i Other statutes are direct¬ 
ed toward the destruction of property,92 or injurySS 
or damage®^ thereto, destroying a written instru- 
ment,95 breaking, destroying, or injuring the door 
of a building,®® injuring or defacing a public build- 
ing,97 using a building for an indecent purpose,®® 
or breaking down, pulling down, or otherwise de¬ 
stroying or impairing a public jail.®® 

Value of property. The value of the property in¬ 
jured or destroyed is immaterial, in the absence of 
an express provision excluding property of less than 
a certain value,^ or making the extent of the pun¬ 
ishment depend on the value of the property.® 


(2) Persons Affected 

As a general rule under the statutes, It has been 
held that, while the person injured must have some right 
of property. It is not necessary that the actual legal ti¬ 
tle be In him; and It Is usually sufficient that he has a 
right of possession. 

As a general rule under the statutes, while the 
person injured must have some right' of property,® 
it is not necessary that the actual legal title be in 
him;^ and it is usually sufficient that he has a right 
of possession, although only temporary,® although 
there is also authority to the contrary.® It is of 
course necessary that the injury be done or occa¬ 
sioned by one who is not the rightful owner or en¬ 
titled to possession.^ 

§ 6. Defenses 

As a general rule the fact that the acta were done 
under a legal right, or in good faith under a reasonable 
claim of right, may constitute a defense to a prosecution 
for malicious mischief. 

Since, as discussed supra § 3, malice is an essen¬ 
tial of malicious mischief, acts done under a legal 
right,® or in good faith and under a reasonable claim 
of right,® such as is known to the law,!® have been 


83. Ark—state v Watts, 2 S.W. 342, 
48 Ark 136, 3 Am S B 216. 

38 C J. p 363 note 3 

90. N.C—State v. Frxsbee, 116 SB 
T22, 142 N.C 671. 

38 C J p 363 note 4. 

91. Tex.—^Patterson v. State, 65 SW 
338, 41 Tex.Cr. 412. 

38 C J. p 363 note 5 
Material injury 

In prosecution for malicious mis¬ 
chief. where evidence does not show 
some material and substantial injury 
to the property involved, a conviction 
cannot be sustained —Howard v. 
State, 3i6 S B.2d 161, 73 GaApp. 2'66. 

92. Mass —Commonwealth v Sulli¬ 
van, 107 Mass 218. 

38 C.J. p 364 note 6. 

93. Mo.—Vaughn v May, App., 9 

S.W.2d 156 

38 C.J p 364 note 7. 

BTuldings 

In construing the word “injury," 
in the statute, to mean an inj'ury 
which would render property less 
agreeable, useful, or comfortable for 
purpose for which it is intended, It 
has been held that smearing proper¬ 
ty with paint would constitute a mis¬ 
demeanor under such statute.— 
Vaughn v. M!ay, 274 S.W. 969, 217 Mo. 
A'pp. 613—38 O.J. p 364 note 7 [d]. 

94. SC—State v. Moultrieville, 24 
S.C.L.. 158. 

38 O.J P 364 note <8. 

95 . Okl.—State v. McCray, 176 P. 
418, 15 OklCr. 316. 

38 C J. p 364 note 10. 


96. Kan—-State v. McBeth, 81 P. 
145, 49 Kan. 584. 

38 C J p 364 note 11. 

97. Tex—Mitchell v. State, Cr, 62 
S.W 672 

38 C.J p 364 note 18. 

98w Ga.—Smith V. State, 35 S E. 166, 
110 Oa. 292. 

38 OJ p 364 note 14 
99. Cal—^People v Boren, 72 P. 899, 
139 Cal. 210 

1. Tenn—State v Click, 90 SW 8o5, 
116 Tenn 283. 

38 C J. p 3<65 note 22. 

2. Tex.—^Pnee v State, 92 S.W. 811, 
49 TexCr 343. 

38 CJ p 365 note 23. 

3. Ill.—Corpus 911X18 guoted in. Peo¬ 
ple V. Hardt, 67 NB2d 487, 469, 
329 I11.APP 153, error dismissed 70 
N.B2d 577, 395 Ill 552. 

38 CJ p 365 note 17. 

Beceivexslilp 

An order of appointment awarding 
receivers possession of property cre¬ 
ated in receivers special property in 
realty and fixtures, which possession 
and special property are those of 
“another" capable of being injured 
and destroyed by willful and mali¬ 
cious act within the statute—^People 
V. Reade, 287 N.YS 473, 2*47 AppDiv. 
376 

4. Ill—Corpus Jons guoted In Peo¬ 
ple V. Hardt, 67 NE2d 487, 489, 
329 Ill App X63, error dismissed, 
70 NB 2d 577, 296 Ill. 6'52, 

38 C.J p 365 note 18 

5. Ala—Foster v. State, 144 So. 87. 
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25 Ala.App 228, certiorari denied 
144 So. 88, *225 Ala 549. 

Ill.—Corpus Jnxls guoted in People V 
Hardt, 67 NB2d 487, 489. 329 Ill. 
App. 153, error dismissed 70 N E 3d 
577, '396 Ill. 662 
38 C J p 36*5 note 19. 

Tenant in possession 

Statute defining malicious mischief 
in terms of destruction or injury of 
building without consent of "owner" 
uses quoted word as including Qual¬ 
ified ownership of a tenant in control 
and possession of a building de¬ 
stroyed or injured by malicious acts. 
—People V Hardt, 67 NE2d 487, 329 
Ill App. 163, error dismissed 70 N. 
E 2d 577, 395 III 552 

6. Tex—^.Vdams v. Slate, 81 SW 
963, 47 TexCr 35 

38 C J p 365 note 20 

7. NC—State v. Mace, 65 NC 344. 
3i8,C J p 366 note 21 

8- Okl —Corpus Juris guoted in 
Hummel v State, 99 P 2d 913, 918, 
69 OkLCr. 38. 

38 C J. p 3'66 note 36, 

9. Ga —^Howard v State, 3<6 S B 2d 

161, 73 GaApp 26i5 , 

Okl—Coxpmi Juris guoted In Hum¬ 
mel V State, 99 P.2d 918, 918, 69 
OklCr. 3-8. 

Pa—Commonwealth v. Wagner, 21 
PaBist & Co 187 
38 C J p 866 note 37. 

10. Okl —Corpus Juris guoted In 
Hummel v State. 99 P.2d 918, 918, 
69 OklCr 38. 

38 C J. p 366 note 38. 
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held not to constitute malicious mischief, where not 
forbidden by statute.^i A mistake of law on known 
facts has been held to be no defense, 12 especially in 
the absence of advice that the act was legal.^® 

The defenses of good faith and claim of right 
have been held to apply to acts done in the protec¬ 
tion of a legal right,i4 in the protection of the pos¬ 
session of property,15 or in the protection of the 
property itself.l® However, one may be liable if 
he does more damage, or uses greater violence, 
than it could be properly supposed was necessary for 
the assertion of the right or its protection.17 A 
person is not liable for malicious mischief in abat¬ 
ing a public nuisance by which he is aggrieved, 
where he does so without a breach of the peace,!® 
and causes no more damage than is necessary to 
the assertion of his right.!® The fact that one is il¬ 
legally confined in a public jail has been held not to 
justify his injuring it.®® Acts constituting mali¬ 
cious mischief may not be resorted to to gain pos¬ 
session of one’s property.®! 

It has also been held a sufficient defense that the 
act was committed by authority of the owner of 
the property ,22 or in the discharge of an official 
duty,23 or under an honest, although erroneous, be¬ 
lief of authority in the performance of a supposed 
duty,24 provided the perpetrator has taken proper 
precaution to learn what his rights and duties 
were.26 However, one who uses authority mali¬ 
ciously or spitefully, to the destruction of the prop¬ 


erty of another, may be guilty of malicious mis- 

chief.26 

Where a husband and wife have separated, or 
are in the act of separating, one may not claim the 
benefit of the common-law doctrine of community 
of goods to defeat a charge of malicious destruc¬ 
tion of the property of the other.27 

Tender of compensation. An offer to pay, or a 
payment to the person injured, of the damages sus¬ 
tained is not a defense,®® unless made so by stat¬ 
ute; and in order to entitle him to such defense 
defendant must show an actual tender of full com¬ 
pensation or a bona fide offer thereof.®® 

§ 7. Persons Liable 

Where malicious mischief Is a misdemeanor only, 
those taking part therein are equally chargeable as prin¬ 
cipals, and the doctrine of principal and accessary does 
not apply. 

Where malicious mischief is a misdemeanor only, 
those taking part therein are equally chargeable as 
principals, and the doctrine of principal and acces¬ 
sary does not apply.®® Where, however, the of¬ 
fense is a felony, one who is present but not act¬ 
ing may be an accessary before the fact.®! Under 
some statutes an accessary before the fact is liable 
as a principal.®® It has been held that accused may 
be liable where he incites, procures, or aids in the 
commission of the offense, although the resulting 
act is brought about by others.®® 


11 . Okl —Corpus Juris quoted lu 
Hummol v State, 99 P.2d 913. 918, 
69 Okl.Or. 88. 

38 C J. p 366 note 39. 

12. Mass —Commonwealth v. Tol- 
man, 21 N.E 877, 149 Mass. 229, I'A 
Am.SR. 414, 8 IjR.A. 747. 

13. Mass —Commonwealth v. Wilder, 
127 Mass. 3. 

14. Okl —Corpus Juris quoted lu 

Hummol v. Stale, 99 P.2d 913, 91i8, 
69 OklCr. 38. 

38 CJ Ip 366 note 43. 

15. Okl —Corpus Juris quoted lu 

Hummel v Stale, 99 P.2d 913, 918, 
69 Okl.Or. 38 

38 C.J. p 346 note 44. 

16u Okl.—Corpus Juris quoted tu 

Hummol V State, 99 P.2d 918, 918, 
>69 OklCr 38. 

38 C.J. p 36G note 45. 

17. Okl.—Corpus JUrls quoted lu 

Hummel v. Stale, 99 P 2d 913, 918, 
69 OklCr 38 

38 O.J p 367 notes 46, 47. 

18. Okl.—Corpus Juris quoted in 

Hummel v. Stale, 99 P.2d 913, 913, 
69 OklCr. 38. 

38 CJ p 367 note 48. 


19. Mich.—^People v. Severance, 84 
NW. 1089, 326 Mich 656. 

Okl—Corpus Juris quoted In Hum¬ 
mel y. State, 99 P.2d 918, 918, 69 
Okl or. 38. 

20 . Cal.—^People v. Boren, 72 P. 899, 
139 Cal. 210. 

21. Ala—Foster v. State, 144 So 37, 
25 AlaApp. 2'2'8, certiorari denied 
144 So. 38, 226 Ala. 649. 

Fla—^Heron v. State, 22 Fla. 86. 
ND—State v. Spitzer, 216 NW 270. 
56 ND 774 

22 . Ill—Mettler r. People, 26 N.B. 
748, 136 Ill. 410. 

38 C J. p 365 note 30. 

23. U.S —State of North Carolina v. 
Vanderford, C.C.N.C., "SB F. 282. 

Tex—Schott V. State, 7 ToxA 616. 

24. Conn —State v. Foote, 43 A. 488, 
71 Conn, 737. 

38 O.J. p 366 note 82. 

25. Mass.—Commonwealth v. Byard, 
36 NB. '386, 200 Mass. 176, 20 iL.R. 
A.NS, 814, 

818 C.J. p 366 note 33. 
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28L Ohio —^Daily v. State, 37 N.E 
710, 61 Ohio St 348, 46 Am S.R. 578, 
24 L.RA 724. 

88 C.J. p 866 note 84. 

27. Ohio—Shillingr v State, 13 Ohio 
App. 376. 

28. S C —State v. Doigr, 31 S.C.I- 179 
SD—Corpus Juris dted lu State v. 

Audiss, 20 NW2d 400, 402. 

29. Ala—^Roe v State, 3 So. 2, 82 
Ala 68—Ashworth v. State, 63 Ala. 
120 . 

30. Del.—State v. McCailister, 76 A. 
226, 23 Del. 301 

Mo —State v. McLain, 92 Mo.App. 
456. 

31. Mass.—Commonwealth v Mer¬ 
rick, 152 NB. 377, 265 Mass. 610. 

82. Idaho.—^tate v Wilson, 9 P.2d 
497, 61 Idaho 659. 

33, Mass.—Commonwealth v. Mer¬ 
rick, 162 N.B. 377, 265 Mass 610. 
Xhuployer-ezoployee relatLouship heUI 
iBEunaterial 

N a—State V. Smith. 20 S.B.2d 860, 
221 N.C. 400. 
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§ 8. Indictment and Inf ormation 

a. In general 

b. Following language of statute 

c. Negative averments 

<L Time and place 

e. Description of property 

f. Ownership of property 

g. Nature and character of injury 

h. Value of property and amount of in¬ 

jury 

i. Intent and malice 

j. Feloniousness, unlawfulness, willful¬ 

ness, etc. 

a. In General 

It Ift usually regarded as sufficient that the nature of 
the ofTense charged In the Indictment or Information be 
so stated as easily to be understood by the Jury, If the 
averments charging the offense are certain and positive, 
and not by way of argument or Inference. 

In accordance with the usual rules governing in¬ 
dictments and informations, it is usually regarded 
as sufficient that the nature of the offense charged 
be so stated as easily to be understood by the jury,®^ 
if the averments charging the offense are certain 
and positive, and not by way of argument or infer¬ 
ence.*® It has been held that an indictment under 
a statute cannot be sustained as a charge at com¬ 
mon law, where it is vague and indefinite as to the 
precise nature of the offense.*® The words “vi et 
arxxus,^’ usual in actions of trespass, are not nec¬ 
essary in indictments for acts of malicious mis¬ 
chief.**^ Whether the offense is a felony or misde¬ 
meanor need not be alleged.** Usually, the fact 
that acts of malicious mischief set forth in an in¬ 
dictment might have been punished under statutes 
against arson, larceny, or other crimes, does not 
render the indictment bad,** although there is also 
authority to the contrary.^* 


Surplusage. If, besides using all the essential 
statutory words, an indictment adds others of a like 
import, it will not generally be vitiated thereby, 
but the added words may be rejected as surplus¬ 
age.^! However, if the words used render it un¬ 
certain under which of two or more sections of the 
statute the indictment was intended to be drawn, 
it will not be good.^* 

b. Following Language of Statute 

While an indictment under a statute must charge the 
crime designated therein. It is generally sufficient to 
charge the offense In the language of the statute, or to 
charge It by use of word's of similar import, if sufficient¬ 
ly definite to inform the accused of the nature of the 
offense. 

While an indictment under a statute must charge 
the crime designated therein,4* it is generally suf¬ 
ficient to charge the offense in the language of the 
statute,^^ or to charge it by use of words of sim¬ 
ilar import,^® if sufficiently definite to inform ac¬ 
cused of the nature of the offense. However, it is 
not always sufficient to follow the words of the 
statute. The charge must be as specific as the 
proof adduced in its support must be,^* and, where 
the subject of the indictment cannot be brought 
within the meaning of a statute using generic terms 
without the aid of extrinsic evidence, it is neces¬ 
sary, besides charging the offense in the words of 
the statute, to aver such facts and circumstances as 
may be necessary to bring the matter within the 
meaning of it.^^ 

Statutory words which are essential to the cor¬ 
rect description of the offense must be used, or their 
exact meaning must appear, either from equivalent 
expressions or facts alleged.^* Where statutes use 
the expression "malicious trespass” instead of “ma¬ 
licious mischief,” an indictment which uses the for¬ 
mer expression is nevertheless good, although it 
charges the offense as “malicious mischief.”^* Un- 


34. Fa.—Commonwealth v. Groff, 29 
Pa.Dist. 253. 

88 C.J. p 867 note 62, 

35. Tex.—Woodward v. State, 28 S. 
W. 204, 33 Tex.Cr. 6'54. 

36. Pa.—Commonwealth r. Johnson, 
1*3 Pa Co 543. 

37. Tenn.—Taylor ▼. State, 6 

Humphr. 285. 

VL—State v Pratt, 54 Vt. 484. 

38. Cal,—People v. Boren, 72 P. 899, 
189 Cal. 210. 

39. Me.—State v. Leavitt, 32 Me. 
188—^Thayer v. Boyle, 30 Me. 476 

40. Ga—Crockett v. State, 4 S.E. 
264, >80 Ga. 104. 

41. Neb.—State v. Priebnow, 16 N.W., 
907, 14 Neb. 484. 

28 C J. p 372 note 3*6. 


42. Pleu—^McGahagin ▼. State, 17 
Fla. <065 

38 C J. p 372 note 87. 

43. N.J.—State v. Boyd, 94 A. 807. 
87 N J.Law 560. 

3'8 O.J. p 868 note 70. 

44- Cal.—People v. Black, 113 P2d 
746, 46 CalApp.2d 87, appeal dis¬ 
missed Black V. People of State of 
California, 62 S.Ct 684, '816 U.S. 
782, 86 L Bd. 1189, rehearing denied 
62 S.Ct. 796, 316 U.S. 828, 86 LBd. 
1228. 

Ky —Commonwealth v. Congleton, 
101 SW2d 210, 267 Ky. 22. 

Or—State v. Bstabrook, 91 P.2d 88i8, 
162 Or. 476 

Tex—Archey v State, 69 S.W.2d 406, 
123 Tex.Cr. 458. 
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Wash—State v. McKenzie, 49 P2d 
1115, 184 Wash 82. 

88 C.J. p .368 note 71. 

45. Ill.—People v. Nelson, 160 N.B. 
686 , 820 111. 278. 

88 C.J. p S'S'S note 72. 

46. N.C.—State v. Hill, 70 N.C. 656 

47 . Conn.—Slate v. Costello, 25 A. 
477. 62 Conn 128. 

38 C J. p 368 note 74. 

4a. Ind.—Hewitt v. State, 28 N B 88, 
121 Ind. 24(3. 

38 C J. p 368 note 76. 

49. S.C.—State V. Alexander, 48 S.C- 
L 247 

88 C.J. p 868 note 76. 
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der a statute prescribing a penalty for injury to 
public buildings, enumerating them, and to other 
buildings held for public use, an indictment for in¬ 
jury to a building not enumerated should allege that 
it was held for public use.50 

c. Negative Averments 

It Is sometimes necessary that an indictment for ma¬ 
licious mischief contain averments negativing the ac¬ 
cused’s right to do the act with which he is charged. 

It is sometimes necessary that an indictment for 
malicious mischief should contain negative aver¬ 
ments, such as that th6 property destroyed or in¬ 
jured was the property of another than accused,®^ 
and that accused had no interest therein or right 
to the possession thereof ,®2 and other like mat¬ 
ters negativing accused’s right to do the act with 
which he is charged.®® However, an exception®* 
or proviso®® in the statute defining the offense need 
not be negatived where it is separable from the de¬ 
scription of the defense, and matters of affirmative 
defense,®® peculiarly within the knowledge of ac¬ 
cused, need not be negatived by the prosecution.®^ 
An indictment under a statute need not allege that 
the offense does not come within the description of 
any offense otherwise provided for.®® 

d. Time and Place 

It has been held that an Indictment cr Information 
for malicious prosecution should name the day on which 
the offense was committed, and the place where the mis¬ 
chief was done is sufficiently alleged if it appears from 
the indictment taken as a whole. 

While it has been held that an allegation of the 
time when the act was committed is rather a mat¬ 
ter of form than of substance, and that any omis¬ 
sion in this respect will not invalidate the indict¬ 


ment,®® it has, on the other hand, been held that 
the indictment should name the day on which the 
offense was committed,®® but need not allege that 
it was committed in the nighttime.®! The place 
where the mischief was done is sufficiently alleged 
if it appears from the indictment taken as a whole.®2 
It has been held that an allegation is sufficiently 
specific which lays the mischief as having been 
committed in a certain town®® or in a certain coun¬ 
ty.®* However, under some statutes it is necessary 
to locate the land on which the act was commit¬ 
ted.®® 

e. Description of Property 

The indictment should contain a description of the 
property destroyed or injured. 

It is essentially necessary that the indictment 
should contain a description of the property de¬ 
stroyed or injured, which must be as certain as 
the circumstances will permit,®® but it is usually 
not necessary that the general statutory expressions 
be alleged in the indictment in addition to setting 
out specifically the property injured.®^ If, howev¬ 
er, the particular property alleged to have been in¬ 
jured or destroyed is not expressly named in the 
statute, it has been held that it must be shown that 
it is included in the general expression.®® It has 
also been held that an indictment which follows the 
'language of the statute is suffiaently definite, al¬ 
though it does not state whether real or personal 
property was injured.®® 

f. Ownership of Property 

As a general rule the ownership of the propeit/ de¬ 
stroyed or injured must be averred. 


50. Tex.—^Hughes v. Stale, 128 S.W. 
904. 59 Tex.Cr. 360. 

88 C.J. p 368 note 77. 

51. Neb.—^E3x parte Bads, 22 N.W. 
352, 17 Neb. 143. 

36 C.J. p 36*8 note 78. 

52. Tex—Woodward v. State, 28 S. 
W. 204, 33 Tex.Cr. 664. 

38 C.J. p 369 note 79. 

53. Miss —^Murrah v. State, 61 Miss. 
676. 

38 C J. p 369 note 80. 

CtonseiLt 

Indictments held not Insufficient as 
railing: to negratlve consent of owner 
or other person entitled to posses¬ 
sion.—^People V Specter, 193 N.B. 479, 
3*58 Ill. 523—People v. Hardt, 67 N 
B 2d 487, 329 lUApp. 163, error dis¬ 
missed 70 N.B.2d 677, 395 Ill. 662 

SA Mo.—State v. Batson, 81 Mo. 
343. 

56. Ind—Hewitt v. State, 28 NB. 

83, 121 Ind. 246 I 

36 C.J. p 869 note 82. { 


56. Ky.—Commonwealth v. Congrle- 
ton, 101 S.W 2d 210, 267 Ky. 22. 

38 C.J. p 3*69 note 84. 

57. Me.—State v. Whittier, 21 Me. 
341, 38 AmD 272. 

88 C.J. p 869 note 86. 

58. Tex—Adams v. State, 31 S.W. 
968, 47 Tex.Cr. 36. 

38 C.J. p 369 note 86. 

59. Ala.—Walker v. State, 8 So. 144, 
89 Ala. 74. 

38 O.J. p '869 note 87. 

ea Ga—^Bailey v State, 65 Ga. 410. 

01, Del.—State v. McCallister, 76 A 
226, 28 Del. 801. 

62. N H.—State v. Wentworth, 87 N. 
H. 196. 

38 C.J. p 369 note 90, 

63. Mass.—Commonwealth y. Tol- 
man, 21 N.E. 377, 149 Mass. 229, 14 
Am SR. 414, 3 LRA 747. 

38 C.J p 869 note 92. 
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64. Ind.—Ostler v. State, 29 N.H. 
270, 8 Ind.App. 122. 

65. Vt.—State v. Pratt, 64 Vt. 484. 
38 C.J. p 369 note 94. 

66 . IlL—^People V. Newcoxn, 149 N. 
B 269, 318 Ill. 188. 

38 C.J. p 869 note 96. 

BuUAIbss 

A count of an Indictment for Izijur- 
Ing: and defacing: a building: by means 
of explosives is defective If It fails 
to alleg:e that building: In question 
was used or designed for human oc¬ 
cupancy—^People V. Newcom, supra. 

67. Mo.—State v. Taylor, 150 S.W. 
1126, 167 Mo.App. 104. 

38 C J. p 369 note 96. 

68 . Ind.—State v. Alllsbach, 69 Ind. 

60. 

38 <C J. p 369 note 97. 

69. Or.—State v. Estabrook, 91 P.2d 
838, 162 Or 476. 
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Although it has been held in some jurisdictions, 
under particular statutes, that the ownership of the 
property is immaterial,*^® as a general rule the own¬ 
ership of the property destroyed or injured must be 
averred,7i and shown to be in some person other 
than accused,*^2 unless it is unknown, and under such 
circumstances that fact should be averredJS An 
allegation of ownership, however, is sufficient, and 
it is not necessary to deraign the title.^* 

Since the gravamen of the offense is usually an 
intent to injure either the owner or possessor of the 
property destroyed or injured, it is sufficient to lay 
the ownership to the person in possession at the 
time of the offense.*^® While it has been held that, 
where the injury is alleged to be to a dwelling house, 
it should be laid as the dwelling house of a lessee 
who is actually in possession, and not of the re- 
versioner,^® it has also been held sufficient, on the 
other hand, to aver the general ownership, although 
the property was in possession of a tenant at the 
time of the injury.*^^ 

g. Nature and Character of Injury 

The indictment should aver specifically the nature 
and character of the injury done to the property; but, 
where the damage done Is not an element of the offense* 
charged, it need not be alleged. 

The indictment should aver specifically the na¬ 
ture and character of the injury done to the prop¬ 
erty.*^® It has been held, however, that, where the 
damage done is not an element of the offense 
charged, such damage need not be alleged in the 
indictment.*^® It is not usually necessary to set forth 
the means employed to cause the particular injuty 
charged or to allege the manner in which it was 
done.®® It has been held that it is immaterial wheth¬ 
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er the injury be alleged to be damage done to the 
property or to the owner. 

h. Value of Property and Amount of Injury 

Neither the value of the property destroyed or In¬ 
jured nor the amount of damage sustained need be al- 
leged in the indictment, unless conviction or the amount 
of the fine depends on the value of the property injured, 
or on the amount of the damage done. 

Neither the value of the property destroyed or 
injured nor the amount of damage sustained need 
be alleged in the indictment,®® unless conviction or 
the amount of the fine assessed depends on the value 
of the property injured,®® or on the amount of 
damage done,®^ in which cases allegations of this 
nature are required. Where such averments are 
required, it has been held that the indaclment may 
set out the collective value of the different items of 
property destroyed or injured.®® Under a statute 
punishing the destruction of valuable papers, it 
must be alleged that the papers were valuable.®® 

i. Intent and Malice 

As a general rule an indictment or Information for 
malicious mischief need not charge the act as having 
been done with any specific intent, but It should directly 
charge malice toward the owner or possessor of the prop¬ 
erty, or so describe the offense as necessarily to allege it. 

It is not generally necessary that the indictment 
charge the act as having been done with any spe¬ 
cific intent.®*^ Where, however, statutes make a 
specific intent an essential part of the offense, it 
must be alleged.®® An indictment for malicious mis¬ 
chief should, as a general rule, directly charge mal¬ 
ice toward the owner or possessor of the property,®® 
or so describe the offense as necessarily to allege 
it,®® and, where the indictment concludes as at com- 
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70- Ai'k—Saffell v. State, 167 S.W 
483, 113 Ark 97. 

88 C.J. p 370 note 98. 

71. Neb.—parte Eads, 22 N.W. 
352, 17 Neb 145. 

38 C J. p 370 note 99 
Statobozy offense 

The text rule is especially true 
where dauiagre to the owner is an es¬ 
sential part of a statutory offense — 
State V. McKee, 10 N.E. 405, 109 Ind. 
497—318 C.J. p 370 note 1 

72. Kan.—State v. Haney, 4 P. >831, 
32 Kan. 438. 

38 C.J. p 370 note 2 

73. Teic.—’State v Anderson, '84 Tex 
611. 

74. Ark.—^Hawkins v. State, 18 fl.W. 
240, 5(5 Ark 353 

38 C.J p 370 note 4. 

75. Ill —Ooxpmi Juris quoted in Peo¬ 
ple V. Hardt, 67 NE.2d 487, 491, 829 
IllApp 1<53, error dismissed- 70 N. 
E.3d 577, 395 Ill <562. 

33 CJ p 370 note 5. 


7a N,0—state V Whitener, 92 N. 
C. 798—State v. Mason, 35 NC 
841. 

77. Ill—People v. Hardt, 67 NB2d 
487, 329 IllApp 153, error dis¬ 
missed 70 NE2d 577, 395 Ill <552 
R I—State y Gilligan, 50 A 811, 23 
R.I. 400 

7a Conn—State v. Costello, 25 A 
477, 62 Conn 128 
38 C J. p 370 note 8. 

79. Wash.—State v. Woodhouse, 27'6 
P. 539. 131 Wash. 5X2. 

Damaffe by explosives 

Wash.—State v Woodhouse, supra 

80u Iowa—State v Smith, 127 N.W. 

9188, 148 Iowa 640 
88 C.jr. p 370 note 9. 

81. Ind—^Kinsman v. State, 77 Ind 
132 

38 O J. p 371 note 10 
88 . Miss—Funderburk v. State, 21 
So 65'8, 75 Miss. 20. 

38 C J. p 371 note 11. 
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83, Neb,—State v Priobnew, 16 N. 
W 907, 14 Neb. 484, 485. 

38 C.J. p 371 nolo 12. 

84, Ind—Sample v. State, 4 N.E 40, 
3 01 Ind 289. 

38 C J p 371 note 3 3. 

85, Mass—Commonwealth v. Pal- 
vpy, 108 Mass 301 

33 O J p 373 note 14. 

88 . Tenn.—State v. Click, 90 S.W 
855, ll’S Tcnn 283. 

87. Mass—Cominonwualth v. 

Rrooks, 9 Gray 299. 
dS O J p 371 note 16. 

sa Mich—People v. CySrlen, 26 N. 

W 795. 60 Mich. 8. 

38 C.J p 371 note IT. 

82. NO.—State v. Martin, 53 S.BL 
871, 141 NC 832. 

88 C J p 371 note IS. 

90. Mo —-State v Hambleton, 22 Me, 
452. 

38 C J. p 371 note 79. 
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mon law, and fails to charge in terms that the of¬ 
fense was committed out of malice toward the own¬ 
er of the property, it must be charged that the of¬ 
fense was committed “mischievously,” as that is the 
generic term in the description of the crime but it 
need not be averred that the act was mischievous 
where it is averred that it was maliciously done.9^ 
Unless it is charged that the act was done malicious¬ 
ly or mischievously, nothing more than the com¬ 
mission of a trespass is charged and the indictment 
IS fatally defective.®® Where the word “malicious¬ 
ly” is used in the statutory description of the of¬ 
fense, it must be charged in the indictment that the 
act was done maliciously and it is not sufficient 
to use the words “willfully and unlawfully.”®® 
However, where the word “maliciously” does not 
appear in the statute, a charge that the act was done 
“wilfully and unlawfully,”®® or “wantonly and wil¬ 
fully,”®*^ in the language of the statute is sufficient. 
A charge that an act was done unlawfully, will¬ 
fully, and maliciously is sufficient without a more 
definite averment of guilty knowledge in accused.®® 

j. Feloniousness, Unlawfulness, Willfulness, 
Etc. 

Under statutes making malicious mischief a felony 
It must be alleged that the act was feloniously done, un¬ 
less the necessity therefor has been removed by stat¬ 
ute. 

Under statutes making malicious mischief a fel¬ 
ony it must be alleged that the act was feloniously 
done unless the necessity therefor has been removed 
by statute.®® The term “unlawfully” which is fre¬ 
quently used in the description of the oifense is un¬ 
necessary wherever the crime existed at common 
law, and is manifestly illegal; nor is it necessary to 
use it 111 a prosecution under a statute, unless it is 


made a part of the statutory description of the 
crime.i It is not the equivalent of the statutory 
word “willfully,” and cannot supply its place in the 
indictment;® nor is “unlawfully” the equivalent of 
the statutory word “knowingly.”® Where the de¬ 
scriptive words appear in the statute disjunctively, 
or in the alternative, as “willfully or maliciously,” 
or “maliciously or wantonly,” it is necessary to al¬ 
lege one only.^ However, where the statute usei 
the words conjunctively, as “maliciously and wan¬ 
tonly,” or “maliciously and mischievously,” both 
must be charged in the language of the statute, and 
must be proved as alleged.® If it is charged that 
the act was done “maliciously,” it is not necessary, 
it seems, to charge also that it was done “willfully,” 
for malice includes in it the idea of willfulness and 
means even more.® Where, however, “willfully” 
is the statutory word descriptive of the mental at¬ 
titude of the offender, it must be used in the indict¬ 
ment.*^ 

§ 9. -Issues, Proof, and Variance 

The elements of malicious mischief must be proved 
as alleged in the Indictment or information, and a mate¬ 
rial variance between the allegations and proof is fatal. 

In accordance with the rule in criminal prosecu¬ 
tions generally, as discussed in Indictments and In¬ 
formations §§ 244—252, the elements of malicious 
mischief must be proved, and any failure to estab¬ 
lish a material allegation,® such as to malice,® or 
ownership of the property injured or destroyed,^® 
public character of a public building defaced,or 
venue,^® is fatal. Facts which need not be alleged 
need not be proved, such as, in some cases, value of 
the property^® or amount of damage.^^ Where, 
however, the amount of the penalty to be assessed 
is based on the value of the injury,^® or on the 


91. Miss.—^Duncan v. State, 49 Miss. 
331 

38 C J P 371 note 20. 

92. Pa—Commonwealth v. Cunning¬ 
ham, 1 Pa.Dist. 573 

J3. Iowa—Stato v Lightfoot, 78 N. 

W 41, 107 Iowa 344. 

38 C.J p 3'71 note 22. 

94. Tonn.—State v. Click. 90 S.W 
835, 115 Tonn 283. 

38 C J p 371 note 23 

95. Iowa—Slate v Lightfoot, 78 N. 
W 41, 107 Iowa 344 

96. Minn.—State v. Ward, 160 N.W. 
209, 127 Minn. 610, 'Sll, Ann Cas 
1916C 674. 

97. N C.—State v. Sneed, 28 S B 36(5, 
121 NC. 614, 616 

98. Mass.—Commonwealth v. Fal- 
vey, 108 Mass. 304. 

38 C.J. p 371 note 27. 


99. Mo—State v. DefCenbacher, 61 
Mo. 26 

38 C J p 371 note 28. 

1. K C —Stale v. Martin, 12 S.B. 194, 
107 N.C 904. 

88 C J p 371 note 29. 

8. Ky—Commonwealth v. Turner, 8 
Bush 1 

Me.—State v. Hussey, 60 Me. 410, 11 
AmR 2a6. 

3. Tex.—State v. Arnold, 39 Tex. 74. 

4. Iowa—State v. Hockenherry, 11 
Iowa 269 

38 C.J p 372 note 32. 

5. Tex—^Branch v. State, 41 Tex. 
622. 

318 C J. p *372 note 33. 

6. Or—^Kellogg v. Ford, 139 P. 751, 
70 Or. 213 

38 C.J p 372 note 34. 
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7. Tex.—Woolsey v State, 14 Tex. 
A, 67. 

38 C J p 372 note 35 

8. HI —State V. Gilligan, 60 A. 844, 
23 R.I. 400 

38 O J. p 372 note 44. 

9. Pa—Commonwealth v. Wagner, 
21 PaDist. & Co. 187 

38 C.J. p 372 note 4'5. 

10 . Ga.—Shepherd v. State, 85 S.B 
83. 16 GaApp. 248. 

38 C.J. p 372 note 46. 

11 . Tex.—Cleavinger v. State, 65 S. 
W. '89. 42 Tex.Cr 278. 

38 C.J. p 873 note 47. 

12 . Ill.—Sattler v. People. *59 Ill. 68 

13. Ga.—^Moody v. State, 56 S.B. 993, 
127 Ga. ‘821 

14. Ga.—^Moody y State, supra. 

15. Ala.—^Sullivan v. State. 127 So. 
256. 23 AlaApp. 464. 
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amount of damage done,!® proof of this nature is 
required. 

As in the case of criminal prosecutions generally, 
the evidence in a prosecution for malicious mischief 
must conform to the allegations in the complaint, 
information, or indictment.!'^ A variance as to ma¬ 
terial allegations,!® such as description of the prop¬ 
erty!® or ownership,®® is fatal. While evidence that 
the party alleged to be the owner is in possession 
of the property is suflScient to sustain an allegation 
of ownership, and proof of title in another will not 
constitute a variance,®! an allegation of property in 
a lessor is not sustained by proof that it was under 
the control and management of the lessee.®® 

§ 10. Evidence 

The usual rules of evidence In criminal cases are 
applicable In prosecutions for malicious mischief. 

The usual rules in criminal proceedings as to pre¬ 
sumptions and burden of proof are applicable to 
prosecutions for malicious mischief.®® According¬ 
ly, as a general rule, malice need not be expressly 
proved, but may be implied or inferred from the 
act or the manner of committing the act,®^ as from 
the instrument used,®® or the willfulness, wanton¬ 
ness, cruelty, or recklessness of the deed,®® but not 
where it is not done willfully.®^ Malice may be 
also inferred from the relation existing between ac¬ 


cused and the owner of the property injured or de¬ 
stroyed,®® but not from the relation existing between 
the prosecutor and a third person.®® Further, the 
circumstances may rebut a presumption of malice.®® 
While it has been held that intent may be inferred 
from the doing of the act,®! this has also been de¬ 
nied.®® It has been held that both willfulness and 
malice may be inferred when the unlawful act is 
done in such a wanton and reckless spirit as to show 
a mind disposed to mischief,®® but injury will not 
be implied.® 4 

In the absence of evidence tending to show con¬ 
sent, there is a presumption that the owner of the 
property injured did not consent to such injury,®® 
and it is not incumbent on the prosecution to prove 
such want of consent.®® It has been held that the 
state is not required to prove any motive prompting 
the commission of the offense.®^ Where the penalty 
for violation of a statute is based on the value of 
injury or damage to property, the prosecution must 
prove the amount of damage on which the penalty 
depends.®® 

The burden is on accused to show that his act 
falls within an exception to the statute,®® and, 
where the state alleges and proves that the property 
injured is not that of accused, the burden is on ac¬ 
cused to establish that the ownership was in another 
with whose consent the act was done.^® 


10. Ala.—Sullivaa v State, supra. 
17- Ga.—^Arnold v. State, 70 Ga. 723. 
I8b Ga.—(Solder v. State, 56 S.B. 71, 
127 Ga 61 

88 C.jr. p 873 note 58. 

Vaadance not fatal 

(1) In prosecution under Informa¬ 
tion chargrmgr accused with malicious¬ 
ly destroyinir front porch on adjoin- 
insr premises of another, proof which 
did not show a total destruction of 
the porch was not at fatal variance 
with information.—^People ex rel 
Wilson V. Mills, 32 N.B 2d 372, 808 
IlLApp. 503. 

(2) Under complaint charging: that 
accused destroyed and removed per¬ 
sonalty, without expressly stating 
also that he injured it, proof that 
property was injured rather than de¬ 
stroyed was not a fatal variance — 
State V Carroll, 2 KW.2d 211, 239 
Wis. 625, 141 A.L.B. 244. 

19- Mich.—^People v. Jones, 79 N.W. 

177, 120 Mich. 283 
38 C J. p 373 note 54 

20. Tex.—Adams v. State, '81 S.W 
963, 47 Tex Or. 35. 

38 >C.J. p 3'73 note 5*5. 

Vaxlanoa held not fatal 
Ga—West v. State, 18 SBI.2d 611, 
66 GaApp. 650 
38 C.J. p 378 note 55 [a]. 


21- Cal—People v Coyne, 48 P. 218, 
116 Cal 295. 

38 C J. p 873 note 66. 

22, N.C.—State v. Mason, 35 N.C. 
341. 

Tex.—^Brumley v. State, 12 Tex A 
•609. 

23L Ala—Sullivan v. State. 127 So. 
256, 28 AlaApp 464. 

N.T.—People v Reade, 287 NTS 
473, 247 AppDiv. 37i6 

24i Colo —Corpus Jons q,iioted In 
Schtul V. People, 40 P.2d 970, 971, 
96 Colo 217. 

Okl.—^Holleman v. City of Tulsa, Cr., 
1'55 P2d 254—Smith v. State. Ill P 
2d 198, 71* OklCr 297—JC^ewis v. 
State, 27 P.2d 863, 55 Okl.Cr. 182. 

'38 C J p 373 note 61. 

25. Colo.—Ooxpns Juris quoted. In 
Schtul V People, -40 P 2d 970, 971, 
96 Colo. 217 

3>8 C J. p 373 note 62 

20. Colo —Corpus Juris guoted in 
Schtul V People, 40 P.2d 970, 971, 
96 Colo 217 

88 C J. p 373 note 6'3 

27- Colo.—Corpus Juris guoted In 
Schtul V People, 40 P.2d 970, 971, 
96 Colo. 217. 

Ind.—^Allison v. State, 42 Ind 364. 

28. Colo.—Corpus Juris guoted in 
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Schtul V. People, 40 P.2d 970, 971, 
96 Colo. 217. 

Iowa—State v. Bnslow, 10 Iowa 116- 

29- Iowa—State v. McDermott, 36 
Iowa 107. 

38 C.J. p 373 note 66. 

30- Ga—^McClurg v. State, 58 S E. 
1064, 2 GaApp. 624. 

38 CJ p 373 note 67. 

31. N.M.—State v, Blacklock, 167 P. 
714, 93 NM. 251. 

32. Tex,—Newton v. State, 8 Tex A. 
24<5 

33- SC,—State V Davis, 70 S E 831, 
88 SC. 229, 34 •L.R.A ,N.S, 295 

34. WVa—^Davis v. Ch<isapi‘akc dr 
O. R Qo, 66 SB. 400, '61 WVa 216. 
9 IiR.A.,N.S., 993 

35. Ill —^People V Maertz, 32 N.B 2cr 
169, 375 in. 478. 

Ky.—Commonwealth v Congleton, 
101 6 W.2d 210, 267 Ky. 22. 

30. Ill.—People V. Maortz, 32 N.B 2d 
169, 876 Ill 478. 

37- Iowa—State v. Porter, 294 N.W. 
898, 229 Iowa 882. 

38. Ala—Sullivan v. State, 127 So, 
256, 23 AlaApp, 404. 

39. Me.—State v. Whittier. 21 Me, 
341. 38 AmD 272. 

40. Tex.—^Ritter v. State, 33 Tex, 
60i3. 
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Admissibility, The usual rules applicable to crim¬ 
inal evidence govern prosecutions for malicious 
mischief.41 Thus evidence has been held admissi¬ 
ble to show motive,42 malice,43 and ill will on the 
part of accused' toward the prosecuting witness,44 
willfulness,45 a common scheme or plan,46 inter¬ 
est of witnesses,47 extent of the damage done,43 
and the nature of the injury.49 While threats made 
subsequent to the commission of the malicious act, 
and unconnected therewith, have been held inadmis¬ 
sible to prove malice,50 it has been held that proof 
of the time, place, and circumstances of the com¬ 
mission of the act are admissible to disprove mal- 
ice.6l 

Where the prosecutor’s ownership of property in¬ 
jured or destroyed is material, it may be shown by 
legal evidence,52 but parol evidence of ownership of 
land on which destroyed property was situated,53 
or proof of title to property attached to realty, where 
no possession is shown,54 is inadmissible. Where 
the ownership of real property becomes material. 


§ 10 

accused is entitled to introduce evidence as to such 
ownership ;55 and the prosecutor may introduce 
evidence that accused did not own the land on 
which damage was done.56 However, where the 
offense punishable is against the possession, the 
rightfulness of such possession may not be inquired 
into.57 Evidence may be admissible as tending to 
explain the possession of accused and the good faith 
of his acts, although it would not be sufficient evi¬ 
dence of title on an issue directly involving title.53 

Accused may give evidence showing a justification 
of his act, although it may have been unnecessary 
for the state to establish an intent ;59 but evidence 
that a third person authorized the act is not ad¬ 
missible, unless it is shown that in doing so he act¬ 
ed as agent of the owner.60 

Weight and sufficiency. The general rules which 
govern the weight and sufficiency of the evidence 
in criminal prosecutions apply to prosecutions for 
malicious mischief in determining whether the evi¬ 
dence is sufficient to support a conviction,®! or to 


41. Ala—Ohandler v. State, 170 So 
.352, 27 AlaApp 276. 

HI—^People V. Maertz, 32 ]SrE.2d 169, 
376 Ill. 478. 

38 Cjr. p 874 note 76. 

Bieputee with other pereone 
In prosecution for malicious mis¬ 
chief tried to court without jury, ex¬ 
cluding: testimony whereby it was 
sought to show that complaining wit¬ 
ness had disputes or trouble with oth¬ 
er persons was not prejudicial.—^Peo¬ 
ple V Jorezak, 9 NE.2d 227. 366 Ill 
607. 

Bvidence held Inadmissible 
Ill—-People V. Maertz, 32 N.E 2d 169. 
375 Ill 478—^People ex rel. Wilson 
V Mills, 32 NB2d 373, 308 IlLApp 
>503 

Or—State v Eslabrook, 91 P.2d 838, 
162 Or 476 

S.C.—Slate V Weeks, 194 S.B. 12, 
185 SC. 277. 

42. Ill —People v Jorezak, 9 N E 2d 
227, 36'6 III 607—People v Reed. 
164 NE 847, 333 Ill. 397. 

Or.—Stale v. Estabrook, 91 P2d 838, 
162 Or 47r6 
38 C J p 374 note 76. 

43. Iowa—State v Waltz, 139 N.W 
m, 158 Iowa 191 

38 CJ p 374 note 77. 

44. N.C—State v. Sheets, i89 N.C. 
•543 

3«8 C J p 374 note 78 

45. Tox—'Craighead v State, 117 S 
W 128, 65 Tex.iCr. 386. 

46. Or—State v Estabrook, 91 P.2d 
839, 162 Or 476 

47. Cal.—^People v Boren, 72 P. 899, 
139 Cal 210 

38 C.J. p 374 note 80. I 
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48. Ala—Chandler v. State, 170 So 
362, 27 AlaApp. 276. 

49. Ala—Chandler v. State, 170 So. 
352, 27 AlaApp. 276. 

50. Mass—Commonwealth v. Smith, 
2 Allen 517. 

38 C J. p 374 note 81. 

51. Ga—^MoClurg v State, 56 SE 
1064, 2 GaApp. 624. 

58. Ala—Foster v. State, 144 So. 37, 
26 AlaApp 228, certiorari denied 
144 So 38. 225 Ala 549. 

Tex—Craighead v. State, 117 SW. 
128, 65 TexCr. .3i86. 

5% Ga—McClurg t State. 58 SH 
1064, 2 GaApp 624. 

54. Ga—Holder v. State, 66 S.E. 71, 
127 Ga 51. 

65. Mich,—^People v. Ferguson, 7«8 N. 

W. 334, 119 Mich. 373. 

Tex,—^Adams v. State, 81 S.W. 963, 
47 TexCr 337. 

50i Tex—Craighead v. State, 117 S. 
W 128, 65 TexCr. 386 

57. Ala—^Perry v. State, 43 So 18, 
149 Ala 40 

38 C J. p 374 note 88. 

58. N.C.—State v. Roseman, 66 NC. 
63i. 

38 C J. p 874 note 89 

59. N.T—^People v. Eiane, 29 N.E 
1015, 131 NT 111, 27 Am.SR 574. 

38 C J p 374 note 90. 

60. Tex—Wallace v. State, 30 Tex 
7618. 

61. N C —State v. Brown, 132 S.E. 6, 
191 NC 419. 

38 CJ p 375 note 93. 
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Evidenoa held suffloieiLt 

(1) Generally. 

Idaho—State v. Wilson, 9 P.2d 497 
61 Idaho 659. 

Ill.—People V Jorezak, 9 N E 2d 227, 
366 Ill. 607—People v. Smith, 149 
N.B. 3, 318 Til 114—People ex rel 
Wilson V. Mills, 32 N.B.2d 372, 308 
lllApp. 503 

Ind.—'Smith V. State, 21 N B 2d 709, 
216 Ind 629. 

Iowa—State v Shaifer, 211 N.W 230. 
202 Iowa 968. 

Neb.—Boeder v. State. 227 NW, 446, 
119 Neb. 116. 

NT.—People v. Hoffman, 31 NTS 2d 
422, 263 AppDiv 822, affirmed 41 
NE.2d 938, 288 N.T 638 
NC.—State v. Brown, 132 S B 6, 191 
N.C 419. 

ND—State v. Spitzer. 216 NW 270. 
66 ND 774. 

Okl—^Holleman v. City of Tulsa, Or., 
I’SB P 2d 264. 

Philippine— XT. S. v. Salmon, 18 Phil¬ 
ippine 578. 

38 C J. p 375 note 93 [bl (1) 

(2) To sustain a conviction for 
malicious injury to, or destruction of, 
property by the use of explosives. 
Ga.—Swint v. State, 127 S E. 459, 160 

Ga. 148 

Ill—^People V. Nelson, 150 N.E 686, 
320 Ill. 278 

Pa.—Commonwealth v. Russell, 27 A. 
2d 494, 149 Pa.Super. 326 

(3) To support conviction for 
shooting into a church.—Cupp v 
Commonwealth, 177 S.W.2d 681, 296 
Ky. 4>64. 

Evidence held InsuiAoient 

Ala—^Moncrief v City of Mignon, 2 
So.2d 341. 30 Ala.App. 167. 
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connect accused' with the crime, or to establish 
particular elements of the crime, such as malice,®^ 
or to prove such matters as venue,ownership by 
the prosecutor of the property injured or de- 
stroyed,®5 or to establish defenses, such as exercise 
of authority,®® or of right of ownership by ac¬ 
cused.®*^ 

§ 11. Trial 

In prosecutions for malicious muschief questions of 
fact should bo submitted to the Jury under pro-per In¬ 
structions from the court. 

In accordance with the general rules governing 
the trial of criminal actions, which apply in prose¬ 
cutions for malicious mischief,®® questions of fact 
are for the jury.®® Accordingly, it is for them to 
determine whether the act was done by accused,^® 
whether it was done out of malice or ill will,^^ 


or in pursuance of a legal right,'^2 or of a plan not 
authorized by law,^® or for excusable cause in de¬ 
fense of his ownership and possession,'^^ or by au¬ 
thority of the prosecutor,76 or whether the injury 
was the natural consequence of defendant’s act.^® 
The ownership of property is also a question for thfe 
jury where the evidence is conflicting.'^'^ Inference 
of guilty intent from the act is likewise one of fact 
for the jury,'^® and not an implication of law to be 
applied by the court.On the other hand, in the 
absence of evidence of malice, actual, express, or 
implied, a verdict for accused should be directed.®® 

Instructions, The court should properly instruct 
the jury as to the applicable law.®i The instructions 
must conform to the evidence,®® and should be con¬ 
strued as a whole.®® The court should properly in¬ 
struct the jury as to the degree of proof required 
for conviction ;®^ as to the necessity of,®® and what 


Ga—^Howard v State, 36 SB 2d 161, 
73 GaApp 263 

Ill— ^People V. Vehon, 173 N.E. 104, 
340 Ill. 511. 

Ky—Davis V Commoziwealtli, 27i8 S. 

W. 104, 211 Ky. 771. 

Miss.—-Wilson v. State, 6 So 2d 607, 
192 Miss 571 

OW—«mitli V State. Ill P 2d 198, 71 
Okl.Cr 297—^Lewls v State, 27 P 
2d 363, 55 Okl Cr 182. 

B.I.—State V Casey, 41 A 2d 757, 71 
HI. 30 

Tex.—^Latham v. State, 36 S W2d 763, 
117 TexCr. 362 

CiTcnmstaatlal evldeiioe keld snffl- 
deiLt 

Idaho—State v. Yancey, 272 P. 495, 
47 Idaho 1. 

Wash—State v. Woodhouse, 276 P. 

639. 1'51 Wash 512 
Cixoimustaatial evidence held insnlW- 
cient 

Miss—Wilson V. State, 6 So 2d 607, 
192 Miss. 571. 

02. Cal—^People v Black, 113 P 3d 
74*6, 4*5 Cal App 2d 87, appeal dis¬ 
missed Black y. People of State of 
California, 62 S Ct. 634, 31@ US 
782, 86 ‘liBd. 1189, rehearing: de¬ 
nied >62 S.iCt. 796, 315 US. 82'8, 86 
L.E!d. 1223. 

38 C J. p 375 note 94. 

Cixoimuitaatlal evidence may he 
sufficient to connect accused with the 
crime—State v. Yancey, 272 P. 495, 
47 Idaho 1—38 C J. p 375 note 94 [b] 
Zlvidenoe held snUtcient 
Mass.—Commonwealth v. Merrick, 
152 N.B. 377, 255 Mass. 510. 

38 C.J. p 375 note 94 [c]. 

63. S.C—State V Weeks, 194 SB 
12. 185 SC. 277. 

38 C.J. p 375 note 95 
Attendant facts and oixennurtanoes 
may form a sufficient basis for an in¬ 
ference of malice. I 


Mont.—State v Benson, i5 P.2d 1045, 
91 Mont. 109. 

Okl.—^Holleman v. City of Tulsa, Cr, 
155 P2d 254—Smith v. State, 111 
P.2d 198, 71 OklCr 297—Lewis v. 
State, 27 P 2d 363. 55 Okl.Cr. H82. 

38 C J p 375 note 95 [c]. 

Svidence held sofflcient 

Or—State v. Bstabrook, 91 P.2d 838, 
162 Or 476 

88 C J. p 375 note 9'6 [d]. 

64. Ark—^Eno v. State, 121 SW. 732, 
91 Ark. 441 

38 CJ p 375 note 96. 

65. Ill.—People v Sturch, 58 NB 
2d 873, 3'89 Ill 82 

38 C J p 375 note 97. 

Evidence held siiflLcient 

Ga—Norman v State, 130 SB 217, 
34 GaApp 602 

Ill —^People V Sturch, 58 N E 2d 873, 
389 XU .82. 

38 C J p 375 note 97 [a]. 

66. Mass.—Commonwealth v Byard, 
36 NB 285, 200 Mass 175, 20 L.H. 
A,NS,«14 

38 C Jp 375 note 99 

67. Ill—People v. Ratcliff, 204 Ill. 
App 694. 

38 C J. p 375 note 1. 

ea Ala—'Chandler v State, 170 So 
3'52, 27 Ala App 275. 

69. Ill—^People V Sturch, 52 NB2d 
831. 821 Ill App 306, affirmed 58 N. 
B 2d '873, 389 Ill. 82 

70. Ala—Chandler v State, 170 So 
352. 27 Ala App. 275 

Del—State v McCallister, 76 A. 226, 
23 Del 801. 

71. Iowa.—State v. Waltz, 189 NW 
458, 158 Iowa 191. 

38 C.J. P 375 note 7. 

72. Ga—McClurg: v. State, 58 SB 
1064, 2 GaApp. >624. 

38 C.J. p 375 note 8. 
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73. Ark—Thompson v. State, 236 S 
W 6018. 151 Ark 369. 

38 C J. p 375 note 9 

74. Kan—Stale v. Patton, 92 P 588 
76 Kan 665 

N.Y.—People v. Kane, 29 N.E 1015, 
131 N.Y. 111. 27 Am.S H 574. 

75. Ala.—^Ashworth V. Stale, 63 Ala 
120 

38 C J p 375 note 11 

76. S C,—Stale v Abney, 95 S B 179, 
109 SC 102 

38 CJ p 375 note 12. 

77. Ala—Goggrans v. State, 9 iSo.2d 
144, 30 Ala App. 551. 

78. NM—State v Blacklock, 167 P 
711, 28 NM. 251. 

79. N M —Stale V. Blacklock, supra 

80. Okl.—Hummol v. State, 99 P.2d 
913, 69 OklCr. 38. 

S.C.—State V. Weeks. 194 S.B 12, 185 
SC. 277. 

Eitentional doing of act 
Where there is no ovidonco of mal¬ 
ice save that inferable from the in¬ 
tentional doing of a wrongful act, 
which injures another's property, a 
verdict for accused should bo direct¬ 
ed—Koch V. People, 204 P. 832, 71 
Colo 119. 

81. Jnstmetion. held proper 

111—^People V. Honncxnun, 54 NB2d 
74'5, 323 III App. 124. 

88. Ga—Howard v Stale, 36 S.B 2d 
16J, 73 GaApp. 265. 

38 C J p 376 note 18. 

83. Iowa—State v. Hoscum, 104 N 
W 800, 128 Iowa 609. 

38 C.J. p 376 note 19. 

84. N.C.-^State V Sears, 61 N.O. 146 
38 C J. p 37i6 note 20. 

85. Okl —Colbert v. State, 124 P 
78, 7 Okl.Cr. 401. 
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constitutes,86 malice, omitting none of its essential 
elements,**^ and correctly stating toward whom it 
must be shown,®8 and how it may be proved.®® 
The jury should also be properly instructed as to 
the meaning of the words “willfully,”®® and “wan¬ 
tonly as to the necessity®® and required de¬ 
gree of proof of ownership of property destroyed 
or injured;®® as to what constitutes a material in¬ 
jury to property,®^ and the necessity of proof there¬ 
of ;9 6 and as to matters of defense,®® such as what 
constitutes an honest belief in authority to do the 
act.8^ While it is error to refuse proper requests 
for correct instructions,®® it is not error to refuse 
a charge already covered by the general charge.®® 

Verdict Where malice toward the owner is es¬ 
sential to the offense, a verdict which finds accused 
guilty of the commission of the act, but finds that 
It was done without malice, amounts to an acquittal.^ 


A verdict of guilty is not vitiated by matter which 
negatives a more aggravated offense.® Where the 
offense is not a felony, no valid judgment can be 
pronounced on a verdict finding that the act was 
done feloniously as charged in the indictment.® 

§ 12. Judgment, Sentence, and Punishment 

In a pmecution for malicious mischief, the Judg¬ 
ment should be responsive to the verdict, and the fine, 
if any, Imposed should be In accordance with the law. 

In a prosecution for malicious mischief the judg¬ 
ment should conform to, and be responsive to, the 
verdict.^ A statute fixing a greater punishment 
for injury to real property, where the value of the 
property is above a certain amount, does not apply 
where the whole property is not injured.® Where 
several violations of a statute constitute but one 
offense, as where they are committed at one time, a 
fine for each violation cannot be imposed.® 


D3. S.D—state V. Tarlton, 118 NW. 

706, 22 SD 4915. 

38 C J. p 376 note 22 

87. Mo—State V Graeme, 108 S.W 
1131, 130 Mo App 13<8. 

Okl—Thissen v. State, i209 P. >224, 121 
OklCr. 437 

88 . Mich.—^People v Ferguson, 78 N. 
W. 334, 119 Mich 373 

3(8 C J. p ‘376 note 24. ^ 

89. Iowa—'State v. Williamson, 27 
N.W. 269, 68 Iowa 361. 

38 C.J. p 376 note 26. 

90. Tex.—^Browder v State, 18 S.W. 
197, 80 Tex A 614. 

91. Tex—^Browder v. State, supra. 

38 C.J. p 376 note 27. 


92. RI—^tate V. Qilligan, 50 A. 844, 
23 R.L 400 

3'8 O J. p 376 note 28 

93. N.C—State v. Sears, 61 NC 146 

38 O J. p 376 note 29. 

94. Tex—Mitchell v. State, Cr, >62 
S.W 672 

88 C.J. p 376 note 80 

95. Anz.—^Atkin v. Territory, ID’S P. 
225, 13 Anz. 26. 

98. Mich.—^People v. Severance, 84 
N.W. 1089, 125 Mich 856. 

97. Mass—Commonwealth v. Byard, 
86 NB 286, 200 Mass. 17>5, 20 L..R 
A ,N.S, 814. 

38 C J p '378 note 33 

98. Mich,—^People v Severance, 84 
N.W. 1089, 125 Mich. 556. 

38 C.J. p 376 note 34. 


99. Ariz.—^Atkin v. Territory, 108 P 
225, 13 Anz 26. 

1 . Tenn.—State v. Wilcox, 8 Terg 
278. 24 AmD. 569. 

38 G jr, p 376 note 36. 

2. Mass.—Gommonwealth v. Cox, 7 
Allen 577. 

88 C J P 376 note 38 

3. Md—Black v. 'State, 2 Md 376. 

4. Fine 

A judgment will be reversed where 
rendered for a fine larger than that 
imposed by the verdict —Rivers v. 
State, 10 Tex.A. 177. 

5 . Tex —^Adams v State, '81 S.W 
963, 47 Tex Gr. 36. 

38 C J. p 376 note 41 

6 . S.C—State V. Moultrieville^'24 S. 
C.L. 168. 
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MALICIOUS PROSECUTION 

This Title includes institution of judicial proceeding's, civil and criminal, against another malicious¬ 
ly and without probable cause therefor; justification or excuse for such prosecution; and liabilities and 
remedies therefor, civil or criminal. 
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L IN GENERAL 


§ 1. Definition and Nature 

Malicious pposecution is an action ex delicto for the 
recovery of damages which have proximately resulted to 
person, property, or reputation from a previous unsuc¬ 
cessful civil or criminal proceeding, which was prose¬ 
cuted without probable cause and with malice. 

Malicious prosecution, a very ancient action,l 


regarded as a remedy, is a distinctive action ex de¬ 
licto for the recovery of damages to person, prop¬ 
erty, or reputation, shown to have proximately re¬ 
sulted from a previous civil or criminal proceeding, 
which was commenced or continued without proba¬ 
ble cause, and with malice, and which has terminat¬ 
ed unsuccessfully.^ As the name of the original 


1. C3al.—Liortier v. Storrow, 70 P 2d 
’513, i614, 22 CalApp.2d 25—Haya- 
sliida V KaJtinioto, 23 P.2d 311, 312, 
182 Cal App -743 

pla.—oorpus Juxis vwrtea in Tatum 
Bros Real Estate & Investment 
Co. V. Watson, 109 fio. 623, -626, 92 
Pla. 278. 

Y —Wass V. "Stephens, 2i8 N.H. 21, 
las NT 123—^Paul v. Eargo, 82 N. 
y S. 369, 84 App Div. 9. 

iZ. US —Ooacpns Juris gnoted in 
Riegel V. Hygrade Seed Co., D.O 
NY, 47 P.SU'PP 290, 293. 

^la—Corpus Juris cited in Bx parte 
Holsonback, 182 So. 28, 29, 236 Ala. 
263. 

pi a—Tatum Bros. Real Estate & In¬ 
vestment Co V. Watson, 109 So. 
623, 92 Fla. 278. 

Ill—Shedd V. Patterson, 144 NB. 5, 
312 Ill 371—Doss V. Hutson, 52 N 
K2d 279, 821 Hl-App. 1S7. 


Puerto Rico—^Pares v. Ruiz, 19 Puer-i 
to Rico 323, 32<6. 

Tenn.—Corpus Juris cited in Nash¬ 
ville Union Stockyards. Inc. v. Gns- 
sim, 13 Tenn App. 116, 122. 

38 C.J p 383 note 3. 

“Action ex delicto” defined see Ac¬ 
tions § la (4). 
ffl’mnn.v deflritloss 

(1) “An action in tort to recover 
damages for the institution, mali¬ 
ciously and without probable cause, 
of a suit which has terminated in 
favor of the defendant therein.” 

Fla.—^Tatum Bros. Real Estate & In¬ 
vestment Co V. Watson, 109 So. 
623, 626, 92 Fla. 278. 

Ill.—^Butler v. Lewis, 47 N.B.2d 512, 
318 Ill App. 225. 

(2) An action “brought for the re¬ 
covery of damages caused by a ju¬ 
dicial proceeding instituted by one 
I person against another from wrong¬ 
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ful or improper motives and without 
probable cause.”—Lorber v. Storrow, 
70 P2d 513, 22 Cal App 2d 25—«hig- 
eru Hayashida v. Tsunehachi Eaki- 
moto, 23 P2d 311, 812, 132 Cal App 
743. 

(3) An action “for damages 
brought by a person against whom a 
criminal prosecution or a suit has 
been instituted maliciously and with¬ 
out probable cause.”—Schwartz v 
Schwartz, 8 N.B 2d 66'8, 670, 366 Ill. 
247, 112 AXR. 32'5-^igitsos v. Fin- 
erman, 67 N.E2d 610, '329 IlLApp. 
241. 

*<XEHlloioiui proseentioxi. 
consists In defendant therein malici¬ 
ously and without probable cause 
setting in motion the laws of the 
particular jurisdiction whereby plain¬ 
tiff in such action is wrongfully and 
maliciously accused of committing 
some criminal offense, or committmg 



§ 1 

judicial proceeding,3 it has been defined as a prose¬ 
cution that begins in malice, without probable cause 
to believe it can succeed, and which finally ends in 
failure.^ Regarded as a specific tort, it is the wrong 
so committed, and is considered a personal tort.5 
The action for malicious prosecution was onginally 
one for the prosecution of criminal proceedings; 
but it has been extended generally to include civil 
suits, when they result in special consequences.® 
Although an action for malicious prosecution is 
usually based on an arrest in criminal proceedings, 
it may be founded on a civil action when commenced 
simply to harass and oppress defendant.^ 

Malicious arrest. An arrest made willfully and 
without probable cause, but in the course of a regu¬ 
lar proceeding.® 

§ 2. -Distinguished from Other Actions 

Malicious prosecution Is distinguishable from an ac¬ 
tion for malicious arrest, for malicious abuse of proc- 
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ess, or for malicious use of process, and other actions 
of a similar nature. 

An action for malicious prosecution has been dis¬ 
tinguished from other actions of a similar nature, 
such as an action for false imprisonment, as dis¬ 
cussed in False Imprisonment § 4. 

Malicious abuse of process. While the action for 
abuse of process, often denominated “malicious 
abuse of process,” is sometimes confounded with 
the action for malicious prosecution,® it is clearly 
distinguishable from malicious prosecution,^® both 
in matter of pleading and proof,and may consti¬ 
tute an independent cause of action.^® The distinc¬ 
tive nature of an action for abuse of process, as 
compared with the action for malicious prosecution, 
is that it IS founded on the use, not the issuance of, 
the process, and lies for the improper use of a regu¬ 
larly issued process, whereas malicious prosecution 
is based on the malicious suing out of the proc¬ 
ess.^® Another distinguishing feature between an 
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some other wrong justifying the par¬ 
ticular procedure taJEen against him. 
though it he a civil one .and by rea¬ 
son of which he sustains the damages 
he seeks to recover ”—^Lexington Cab 
Co. V. Terrell, 137 S.W2d 721, 724, 
282 Ky. 70. 

3. Fla—^Tatum Bros Beal Estate & 
Investment Co. v Watson, 109 So. 
623. 626. 92 Fla. 278. 

ni— Allison V Berry, 44 N.E 2d 929. 

316 IlLApp 261. 

38 C.J. p 38'3 note 6 

4. NY—^Zebrowski v. Bobinski, 16 
N.E.2d 3d3, 3^6, 278 NY. 332, re¬ 
argument and motion to amend re¬ 
mittitur denied 17 NE.2d 133, 27i8 
N.Y. 712—^Hubbard v. Banker, 24 
N.Y.S.2d 289, 293. affirmed 23 N.Y 
S2d 198, 2>60 App.Div. 901. 

38 C.J. p 383 note 3 [a] (3). 

SlmUar deHaltloiuii 

(1) An “auction commenced and 
carried on maliciously and without 
probable cause ”—^Batten v. McCarty, 
158 N.E. 583. 58)3. 86 Ind App 462. 

(2) '*An intentional wrongful pros¬ 
ecution without just cause or ex¬ 
cuse*'—^McIntosh V. City and County 
of Denver. 55 P 2d 1337, r33'8. 98 Colo. 
403, 108 A.LiR. 1509 

(8) "A wanton prosecution with a 
deliberate intent to injure the party 
prosecuted'*—^McIntosh v 'City and 
County of Denver, supra. 

(4) Other definitions see 38 CJ. p 
883 note 8 [a]. 

5. Fla.—^Tatum Bros Real Estate & 
Investment Co. v. Watson, 109 So. 
623. •6*26, 92 Fla 278 

Ky.—^Lexington Cab Co. v. Terrell, 
137 SW2d 721, 282 Ky. 70. 

38 C.J. p 3183 notes 4, 6 

Elements of the tort see inffa 8 4. 

ft, D.C.—Melvin v. Pence, 130 F.2d- 


423. 426. 76 USAppD.Q 759. 143 A. 
LR. 149 

7 . N Y.—Burt V. Smith, 78 N E 49«. 
181 N.Y. 1, 2 AnnCas. 576—Hub¬ 
bard V Banker, 24 N Y.S 2d 289, 
affirmed 23 N.Y S 2d 198, 260 App 
Div. 901. 

Necessity of arrest in criminal pro¬ 
ceedings see infra 8 10. 

8. Black li.D. 

9- Wls.—Docter v. Riedel, 71 NW 
119, 120, 9'6 Wis. 158, 6i5 Am S R 
40. 37 LR.A. 580. 

''Malicious abuse of process" gener¬ 
ally see the CJS title Process 88 
119-124, also 50 C.J. p 612 note 4-p 
622 note 65. 

"Malicious use" and "malicious 
abuse" of process distinguished see 
the C.J.S. title Process 8 H®. also 
50 C.J. p '612 note 16-p 613 note 1'6. 

10. Kan—Ahnng v. White, 131 P.2d 
•699, 156 Kan. 60. 

NC—Ludwick V. Penny, 73 SB 228, 
158 NC. 104. 

Pa—^Publix Drug Co. v. Breyer Ice 
Cream Co, 82 A 2d 413, 347 Pa 346 
—Johnson v Land Title Bank & 
Trust Co, 198 A. 23, 329 Pa 241. 

38 C J. p 384 note '32. 

Slmllaxxty 

Actions for "malicious prosecu¬ 
tion" and "malicious abuse of proc¬ 
ess," although differing from each 
other in some particulars, are protec¬ 
tive of an mdividual's interest in 
freedom from confinement, whether 
such confinement is physically of the 
person or a limitation of one's per¬ 
sonal rights of freedom, as in hold¬ 
ing a person to bail, and it is im¬ 
material whether act of defendant 
directly or indirectly causes the con¬ 
finement—^McGrath v. Keenan, 46 A 
2d 726, 24 N.J.M1SC 121. 
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11. Or.—lisse ▼. Ball, 160 P. 144. 
83 Or 404, reheard 163 P. 975, 83 
Or 404. 

12. Va —Glidewell v. Murray-Lacv. 
98 SB. 66o, 124 Ya 563. 4 AL.R. 
225. 

13. Ala —Cozpns Juris died lu 
Clikos V Long, 165 So. 394, 896, 
231 Ala 424. 

Conn —CoQcpuB Juids cited la Shaeffer 

V 0 K Tool Co., 148 A. 330, 333. 
110 Conn 528 

Ga.—^Bllis V. Millen Hotel Co, 14 S. 
B2d 6'65. 192 Ga. 66—^Brantley v. 
Rhodes-Haverty Furniture Co, 62 
S B 222, 181 Ga 276—^Floyd County 
Dairies v Brooks. 6 S E 2d 360, 61 
GaApp 239—^Brantley v. Adelman, 
153 SB 224. 41 GaApp 424 
Kan.—^Ahring v. While, 131 P.2d 699, 
15i6 Kan 60. 

N J—Ash V Cohn, 194 A. 174, 119 N. 
JLaw 54. 

NY.—^Assets Collecting Go v. Myers, 
152 NYS. 930, 931, 167 AppDiv. 
333. 

N C —Manufacturers & Jobbers 

Finance Corporation v (Lane, 19 S. 
B 2d 849, 221 N.C. 189—Abemethy 

V Burns. 188 S.E 97, 230 N.iC. 636 
—Elhs V Wellons, 29 S.E 2d 884, 
885, 886, 224 N.C. 269. 

Pa—^Publix Drug Co. v Broyer Ice 
Cream Co., 32 A.2d 413, '347 Pa 846. 
Tenn—^Priest v. Union Agency, 125 S. 

W 2d 142, 174 Tenn 304 
Va—Ghdewcll v. Murray-Lacy, 98 ft. 

E. 665, 124 Va. >563 
38 C J p 384 note 38. 

Similar statement of distinction 
"The distinction between malicious 
prosecution or voxatlou,s suit and 
abuse of process, as tort actions, is 
that in the former the wrongful act 
is the commencement of an action 
without legal justification, and In the 
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action for malicious prosecution and an action for 
abuse of process is that in the former, and not in 
the latter, it must appear that the action has ter- 
minated.!^ Again, malicious abuse of process is 
distinguished from malicious prosecution in that 
want of probable cause is not an essential element 
of the action.i5 Also the cases holding that malice 
is not an essential element of abuse of process dis¬ 
tinguish it from malicious prosecution^® in that in 
the latter action malice is an essential ingredient 
thereof, as discussed infra § 40. 

M<ilicioi4s arrest distinguished. Although some 
authorities treat malicious arrest as governed by 
the same principles as malicious prosecution,^7 and 
ordinarily the mode of proceeding in both actions, 
at common law> is by an action on the case,^® and 
it IS likewise true that malice and want of prob¬ 
able cause are necessary ingredients of both,i® ma¬ 
licious arrest and malicious prosecution are distin¬ 
guishable actions.®® Although there is authoniy 
to the contrary,®! it has been held that the original 
proceeding must have been terminated before either 
action will lie,®® and that if, after a criminal proc¬ 


§ 

ess is sued out without probable cause, the warrant 
is dismissed or not followed up, the remedy is for 
maliaous arrest; but, if the action is carried on to 
a prosecution, an action for malicious prosecution 
is the exclusive remedy, and an action for malicious 
arrest will not lie.®® Another distinguishing fea¬ 
ture between the two actions under discussion is 
the degree of malice required to sustain the right 
of action. In actions for malicious prosecution ex¬ 
press malice, in the sense of intent to injure plain¬ 
tiff, is ordinarily an element of the cause or right 
of action, as discussed infra § 41, but in actions for 
malicious arrest such malice need not be proved.®^ 

Malicious use of process distinguished. The ac¬ 
tions of malicious prosecution and of malicious use 
of process are of the same general character,®® the 
one being the malicious prosecution of a suit and 
the other the malicious use of process issued in aid 
of a proceeding, either pending or determined.®® 
It has been held that, while the essential elements 
of the two actions are the same, strictly speaking, 
malicious prosecution properly applies to actions for 
criminal prosecutions, while malicious use of proc¬ 
ess has reference to civil process.®^ 


latter it la in the subseauent proceed¬ 
ings. not in the issue of process, but 
in Its abuse.”—Shaeffer v. O. K. Tool 
Co.. 14S A. 830, 832, 110 Conn. 528. 

Xf a criminal process, valid on its 
face, IS maliciously sued out, without 
probable cause, an action for mali¬ 
cious prosecution, and not for abuse 
of process, is the proper remedy.— 
Floyd« County Dairies v. Brooks, 6 S. 
B2d 360. 61 OaApp. 239—Grist v. 
White, 80 S.B. <519, 14 Ga.App. 147. 
KEBUcioiis proseoutloii and not abuse 
of process 

Where defendants daused execution 
to be issued and levied, by garnish¬ 
ment, on plaintiff’s wages when there 
was no ludgment against plaintiff on 
which execution could lawfully issue, 
plaintiff's remedy was an action for 
malicious prosecution and not for 
“abuse of process,” since the wrong 
was the unlawful Issuance of proc¬ 
ess.—Priest V. Union Agency, 126 S. 
W.2d 142. 174 Tenn. 304. 

Both causes of action 
The facts of a case may at once 
justify an action for malicious prose¬ 
cution and action for abuse of proc¬ 
ess, as where abuse of process occurs 
in course of prosecution that has 
been malicious and wrongful 
throughout.—Ash v. Cohn, 194 A. 174, 
119 N.J.Law 54. 

14s. NT.—Keller v. Butler, 158 N.B, 
510, 246 N.T. 249, 65 A.L H. 349. 
NO,—Abernethy v. Burns, 188 S.B]. 

97, 210 N.C. 636 
38 C J. p 386 note 41. 

Termination of proceeding as element 


of malicious prosecution see infra 
8 64. 

IB. Ga.—^Brantley v. Rhodes-Haver- 
ty Furniture Co., 62 SE. 222, Itl 
Ga 276. 

NC—^Abernethy v. Bums,* 188 S.B. 

97. 210 N.C. 63'6. 

38 C.J. p 389 note 44. 

16. N.C.—^Abemethy v. Bums, supra 
38 C.J. p 385 note 46. 

Malice as element of abuse of process 
see the OJ.S. title Process 5 120, 
also €0 C.J. P 616 note 6*5-^ 617 
note 71. 

17. Ga.—Waters v. Winn, 82 SE. 
537, 142 Ga. 138. 

SC—^Hogg V. Pinckney, 16 S.C. '387. 
“Malicious arrest" defined see supra 
5 1 . 

18 . Ga.—Waters v. Winn, 82 S.E. 
537, 142 Ga. 138 

Mo—^Ahern v. Collins, 89 Mo. 146, 
150. 

Form of action for malicious prosecu¬ 
tion generally see infra § 68. 

19. Mo.—^Ahem v. Collins, 39 Mo. 
145, 150 

Malice as element of malicious prose¬ 
cution see infra 55 40-44 
I Want of probable cause as element 
I of malicious prosecution see infra 
I 55 18-21. 

80l Mo.—A hem v, Collins, supra. 

38 O.J. p 884 note 19. 

Where proceodixigs void 
A defendant in criminal proceed¬ 
ings which were null and void ab 
initio, because the justice of the 
peace before whom they were insti¬ 
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tuted was acting outside hla jurisdic¬ 
tion, must seek redress, if any, in an 
action for false arrest rather than 
for malicious prosecution.—Cowen v. 
Kuich, 39 Pa.Dlst & Co. 680. 

81. S.C—^Hogg V. Pinckney, 16 S.C 
387. 

38 C.J. p 384 note 21. 

28. Ga.—Waters v Winn, 82 S.E 
637, 142 Ga, 138—Grist v. White. 30 
S.E 519, 14 Ga.App. 147. 

23, Ga—^Barnes v. Gossett OH Co., 
192 SE 264, 56 GaApp. 220—Grist 
V. White, 80 SE 619, 14 Ga.App 
147. 

84. S.C—(Hogg V. Pinckney, 16 SC 
887. 

38 C.J p 384 note 27. 

25. Iowa.—Nix V. Goodhill, 33 N.W. 

701, 95 Iowa 882, 58 Am S R. 434. 
“Malicious use of process" generally 
see the C.J.S. title Process 55 119- 
124, also 50 C.J. p 622 note 67-p 
623 note 95. 

86. Iowa.—Nix V. Goodhill, supra. 

38 C.J p 885 note 60. 

If a eidmlaal prooess, valid on its 
face, is maliciously sued out without 
probable cause, an action for mali¬ 
cious prosecution, and not for mali¬ 
cious use of process, is the proper 
remedy.—^Floyd County Dairies v. 
Brooks, 6 SE.2d 3'30, 61 GaApp. 239 
—Grist V While, 80 S.E 519, 14 Ga. 
APP 147. 

87. Ga—^Baldwin v. Davis, 4 S.E.2d 
458, 188 Ga 587—Woodley v. Coker, 
46 S E 89, 119 Ga. 226—Floyd 
County Dairies v. Brooks, 6 S.E.2d 
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Distinguished from unauthorised suit in another's 
natne. An action for bringing a suit in another’s 
name without authority therefor, as an actionable 
wrong, is distinguishable from malicious prosecution 
in that neither malice nor want of probable cause is 
an essential element of the cause of action^s as is the 
case in actions for malicious prosecution, as dis¬ 
cussed infra §§ 18,40. 

^Vexatious suit/* A “vexatious suit” is a kind 
of malicious prosecution,^9 differing principally be¬ 
cause it is based on a civil action, whereas, in some 
states, a malicious prosecution ordinarily implies 
the bringing of a criminal complaint.90 In order to 
establish the cause of action, both require proof of 
malice and want of probable cause.^^ 
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§ 3. Nature of Sight Infringed 

As s general rule, an action for malicious prosecu¬ 
tion Is not favored in law, especially where the charge 
IS of a crlmsb The right infringed is not a primary right, 
but is one the infringement of which ordinarily Is ac¬ 
tionable only when damages result. 

While there have been statements to the con- 
trary,32 it is generally declared that actions for ma¬ 
licious prosecution are not favored in the law,3* 
especially where the charge is of a crime vrhich par¬ 
ticularly affects the public and such actions are 
subject to more stringent limitations than are other 
causes of action for damages 36 An action, how¬ 
ever, will be readily upheld, if all the proper ele¬ 
ments therefor are presented 36 
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860, 61 Gta-App 289—-Williams v. 
Adelmsa, 153 SSL 224, 41 OaA^pp 
424—Qrlst v. White, 80 S.K 619, 14 
GaApp. 147. 

88. Mass —Smith v. Hindman, 10 
Oush. 664. 

88 C J. p 8i85 note 62 

Unauthorized suit in another’s name 
as actionable wron^ see the C.J S. 
title Torts S 46, also 62 CJ. p 1149 
note 12-p 1150 note 21. 

89. Conn.—Calvo v. Bartolotta, 162 
A. 311, 112 Conn. 896. 

Vexatious siut as ground for: 
Abatement see Abatement and Re¬ 
vival 8 22. 

Dismissal see Dismissal and Non¬ 
suit S 66. 

Stay of proceedings see Actions 8 
188. 

Ck>vexiLea by same pximOpltm 

Conn.—Shaeffer v. O E Tool Co, 148 
A. 330, 110 Conn. 628. 

SOL Conn.—Calvo v. Bartolotta, 152 
A. 811, 112 Conn. 896. 

81. Conn.—Calvo v. Bartolotta, sut 
pra. 

38. Kan —Reynolds v. Dunlap, 84 P. 
720, '73 Kan. 769. 

33. U.S.—Van Sant v. American Bx* 
press Co., CC.A.Pa., 1518 F.2d 924— 
Vancouver Book & Stationery Co 
V. D. C. Smith & Corona Typewrit¬ 
ers, eXLAOr., 138 F2d 685, certio¬ 
rari demed 64 S.Ct. 780, 821 U.S 
786, 88 DDd 1077—National Surety 
Co V. Page, C C A Va, 68 F 2d 146, 
rehearing demed 69 F.2d 870 

Cal—Jaffe v. Stone, 114 P.2d 336, 18 
CaL2d 146, 135 ADR. 775—Single- 
ton V. Singleton, 167 P.2d 8*86, 68 
CM App 2d 681—Schubkegel v. Gos- 
dino, 133 P.2d 476, 66 Cal.App.2d 
667—Sebastian v. Crowley, 101 P. 
2d 120, 38 CaLApp2d 194—Norton 
V. John M. C. Marble Co, 86 P2d 
892, 30 CalApp.2d 461—^Haydel v 
Morton, 48 P.2d 709, 8 Cal App 2d 
780—^Pacific Nat Co. v. Southwest 
Finance Co. of California, 40 P.2d 
862, 4 CalApp.2d 326. 

Ga—Hicks V Brantley, 29 SR 459,1 


461, 102 Ga. 270—Henderson v. 
Francis, 76 Ga. 178—Price v. Cobb, 
11 SEI2d 822, 63 Ga.App. 694— 
Price V. Cobb. 8 S.m2d 131, 60 Ga 
App 69—Hearn ▼. Batchelor, 170 
SF. 203, 47 GaJLpp. 218—D. W 
Rogers Co. v. Murray, 182 S.F. 189, 
813 Ga.APP. 49. 

Idaho.—Clark v. AUoway, 170 P.2d 
423— liUther v. First Bank of Troy, 
138 P.2d 717, 34 Idaho 416. 

Ill.—Sidiwartz v. Schwartz, 8 N.F.2d 
668, 366 Ill. 247, 112 A.L.B 825— 
liigitsos V. Finermaa, 67 N.F 2d 
610, 329 Ill App 241—Shelton v. 
Barry, 36 N.F2d 697, 828 IlLApp 
497—^Merriman v. Merriman, 8 N 
B 2d 64, 290 lUA^pp. 139. 

Ky ,—^Lexington Cab Co v Terrell, 
137 S W.2d 721. 282 Ky. 70—Figuc- 
clon V Prudential Ins» Co of Amer¬ 
ica, 116 S.W.2d 291, 273 Ky 287— 
Mosier v. McFarland, 106 S.W2d 
641, 269 Ey 214—F. S Marshall 
Co V Brashear, 37 S.W 2d 15, 238 
Ey. 167—W T. Grant Co v. Taylor, 
•4 SW2d 741, 223 Ey. 812—Oogrpus 
gUrla Qtfced la Davis v. Brady, 291 S 
W 412, 218 Ey. 884—ij. B Colt Co 
V. Grubbs. 268 SW. (817, 206 Ey. 
809. 

La—^Busemt v. Unity Industrial Life 
Insurance and Sick Benefit Ass’n of 
New Orleans, 196 So. 664, 196 La 
847. 

Md—North Point Const. Co v Sag- 
ner, 44 A 2d 441—Owens v Graet- 
zel, 132 A 265, 1<19 Md 689 

Mass.—Carere v F W. Woolworth 
Co, 166 N.F 65, 259 Mass 288— 
Wlngersky v B H Gray Co, ISO N. 
B 164, 254 Mass 198 

Mo—Ctoxpus Juads cited la Bonzo v 
Eroger Grocery A Baking Oo., 125 
S W2d 75. 79, 844 Mo 127—Higgins 

V. Enickmeyer-Fleer Realty & In¬ 
vestment Co, 74 S.W.2d 805, 886 
Mo 1010—Randol v Eline's, 49 S. 

W. 2d 112, 330 Mo 848—La Fbnt v 
Richardson, App, 119 S.W2d 26— 
Dye V. Loewer, App, 94 SW.2d 
948. 

Mont—Wendel v Metropolitan Life 
Ins. Co., 272 P. 246, 83 Mont. 262.^ 
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NM—^Hughes v Van Bruggen, 105 
F2d 494, 44 NM. 634 
Or—^Euhnhausen v SLadelman, 148 
P2d 239. 17>4 Or 290, rehearing de¬ 
nied 149 P.2d 1'68. 174 Or. 290— 
Peterson v. Cleaver, 26'5 P. 428, 

124 Or. 547—Walts v Gerking, 2f38 
P 135, 111 Or 641, 34 A L R. 14189 

Tex.—^Deaton v. Montgomery Ward 
St Co, Civ App, 159 SW2d 969, 
error refused—Sullivan v. O’Brien, 
Civ. App, 85 S.W 2d 1106—Maytag 
Southwestern Co. v Wightman, 
Civ App, 81 SW2d 7r8—^Daughtry 
I V Blanket State Bank, Clv.App, 
■60 S.W 2d 272—American Motors 
Finanoe Co. v Cleckler, Clv.App, 
28 SW3d 274. 

I Wash—Corpus Juris Mtsd la Peasley 
V. Puget Sound Tug A Barge Co, 

125 P.2d 681, 687, 18 Wash 2d 485— 
Hall V Dare, 266 P. 162, 147 Wash 
S64. 

'Wyo —CoTgOM fute eitod In Fenton 
▼. Canninar, 118 P.Sd 1002, 1005, 67 
-Wyo. 880, 188 A LR 800. 

38 CJ p 885 noto 55 

a 

94b Ey.—^Lexington Cab Co v Ter¬ 
rell. 187 SW.2d 721, 282 Ey. 70 
Mont.—Wendel v. Metropolitan >Life 
Ins Co. 272 P 216, 83 Mont. 252. 
38 CJ p 886 notes 56, 57. 

85. Idaho—^Luther v. First Bank of 
Troy, 183 P 2d 717, 64 Idaho 416. 
Actions for malicious prosecution 
*'tend to discourage what it is the 
policy of thie law to encourage, name¬ 
ly, the disclosure to the public au¬ 
thorities of possible violations of the 
criminal statules. TIence such ac¬ 
tions are hedged about bv limitations 
more stringent than arc usual in ac¬ 
tions brought for wrongs against the 
person."—Tcrusaki v. Matsumi, 180 
P >468, 469, 106 Wash 538. 

The adopaon of lax rules favor¬ 
able to actions for maliolous prose¬ 
cution IS not the policy of the courts. 
—Williams V. Frey, 78 P 2d 1062, 1«2 
Okl 66'6—Dunnington v Looser, 149 
P. 1161, 150 P 374, 48 Okl 636 

3 & Mont—Wendel v. Metropolitan 
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The reason for the rule not favoring actions for 
malicious prosecution, in case of civil proceedings, is 
that a litigant should be entitled to have his rights 
determined without the risk of being sued and hav¬ 
ing to respond in damages for seeking to enforce his 
rights,®*^ as free access to courts of civil justice is 
provided for the administration of the law of the 
land; and an action for malicious prosecution does 
not lie merely because they have been resorted to 
unsuccessfully,3 8 and cannot be prosecuted merely 
as a retaliation for a bona fide civil action.^® In 
case of prosecutions for crime, the reason for-the 
rule is that public policy favors such prosecutions 
and affords such protection to the citizen causing 
the prosecution of another in good faith and on rea¬ 
sonable grounds as is essential to public justice,^® 
without the sacrifice of the right of the individual,^! 
as the law also concerns itself with the security of 
reputation from defamation through courts of jus¬ 
tice.'*^ The presumption of law is that every prose¬ 
cution for crime is founded on probable cause and 
instituted only for purposes of public justice.^® 

Secondary character. The right infringed by ma¬ 
licious prosecution is not a primary, simple, or so- 
called absolute right from the mere violation of 
which damage is presumed; but it is a right not 
to be harmed, the infringement of which is ordina¬ 


§ 4 

rily actionable only when damages conforming to 
legal standard are shown to have followed.^^ 

Malicioits arrest An action for malicious arrest 
also is not favored by the courts.^® 

§ 4. General Statement as to Elements of the 
Tort 

In order to support an action for malicious prosecu¬ 
tion, the following elements must concur: The com¬ 
mencement or continuance of an original Judicial pro¬ 
ceeding; Its legal causation by the present defendant; 
Its bona fide termination in favor of the present plain¬ 
tiff; the absence of probable cause therefor; the pres¬ 
ence of malice therein; and damage to plaintiff there¬ 
from. 

An action for malicious prosecution, or malicious¬ 
ly putting the law in motion, lies in all cases where 
there is a concurrence of the following elements- 
The commencement or continuance of an original 
criminal or civil judicial proceeding, as discussed in¬ 
fra § S et seq; its legal causation by the present 
defendant against plaintiff who was defendant in the 
original proceeding, infra §§ 13, 14; its bona fide 
termination in favor of the present plaintiff, infra 
§ S4; the absence of probable cause for such pro¬ 
ceeding, infra § 18; the presence of malice therein, 
infra § 40; damage conforming to legal standards 
resulting to plaintiff.^® If any one of these elements 
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Life Ins. Co, 272 P. 245, >83 Mont. 
252 

Wash.—^Peasley v. Puget Sound Tugr 
& Barge Co, 125 P.2d >681, 1*3 Wash. 
2d 485. 

37. US.—Wade v National Bank of 
Commerce, C.C.Wa.sh, 114 F. 377 

Ill—^Merriman v. Merriman, 8 N.B. 
2d 64, 290 IU.App. 139. 

38. Cal—^MacGruer v. Denlvelle, 297 
P 633, 113 CalApo? 49. 

Ga—Johns v Gibson, 4 S.EI.2d 480, 
60 GaApp. 58i5 

N.T.—^Francisco v. Little Fklls Dairy 
Co., 296 NTS. 95'6, 168 Misc. 16>5, 
modilled on other grounds 293 N.T. 
S. 282, 249 AppDiv. 922. 

N.D.—^Kolka v. Jones, 71 N.W. 558, 
6 N.D. 461, 66 Am S B >615. 

38 C J p 386 note 59. 

Pursuit of legal remedies generally 
see Actions S 15 b (4). 

39. Ala—^Askin & Marine Co. v. Lo¬ 
gan, 130 So. 7'68, 23 Ala.App 18, 
certiorari denied 180 So. '770, 222 
Ala. 52. 

40. U.S—^Van Sant v, American Ex¬ 
press Co., fi.C.APa, 1618 F.2d 924 
—Campbell v Tellow Cab Co., C. 
C.APa, 137 F.2d 918. 

Ala.— Oorffos Joxls cited In. King v. 
Second Nat. Bank & Trust Co. of 
Saginaw, Mich., 178 So. 498, 499, 
234 Ala. 106. 

Cal.—'Norton v. John M. C. Marble 
Co., 86 P.2d 592, 80 Cal.APp.2d 461. 


Ga—^Hicks V. Brantley, 29 SB 459,' 
461, 102 Ga. 270—Price v. Cobb, 11 
S.B.2d 822, 68 GaApp >694. 

Ky.—Lexington Cab Co. v. Terrell, 
137 SW.2d 721, 282 Ky. 70—F S. 
Marshall Co. v. Brashear, 37 SW. 
2d 115, 238 Ky. 157. 

Md.—Stansbury v Luttrell, 187 A. 
339, 152 Md. 653. 

Mo—^La Font v. Blchardson, App, 
119 SW.2d 25. 

Mont.—Wendel v. Metropolitan Life 
Ins Co., 272 P. 245, 83 Mont 252. 
Pa.—Curley v. Automobile Finance 
Co, 23 A 2d 48, 343 Fa. 280, 139 

A. L B 1082. 

38 C.J. P '386 note 57. 

Another reason, for not favoring 
an action for malicious {prosecution, 
is that such an action **has a tenden¬ 
cy to deter men who know of breach¬ 
es of the law, from prosecuting of¬ 
fenders, thereby endangering the or¬ 
der and peace of the community" 
Mass.—Cloon v Gerry, 13 Gray 201, 
202 

N.M—flHughes v. Van Bruggen, 106 
P.2d 494, 44 N.M. 534. 

Wyo—^Penton v. Canning, 118 P.2d 
1002, 1006, 57 Wyo. 390. 13.8 AL. 

B. 300. 

41. WVa—^McNair v. Erwin, 99 SB. 

464, 456, «84 W.Va 260. 

88 C.J. P 386 note 58. 

DaoDiageB cannot be inflicted on par¬ 
ty for resorting in. good faith to law 
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for protection of rights—^Bladg v. 

Giacomino, 128 So 661, 170 La 638. 

43. Mo.—Bandol y Kline’s Inc, 49 
S W.2d 113, 330 Mo. 348. 

38 C.J. p 386 note > 68 . 

Malicious prosecution as method of 
defamation see Libel and Slander 
5 1. 

43. Or.—'Watts V. Gerking, 228 P. 
135, 111 Or. 641, 84 A.L.B. 1489 

44b Pa.—^Kramer v. Stock, 10 Watts 
115. 

88 C J. p 386 note 61. 

Damages as element generally see in¬ 
fra § 4. 

45. Ga.—^Pnee v Cobb, 3 S.B2d 131, 
60 Ga.App 59—^Hearn v. Batchelor, 
170 S.B 203, 47 GaApp. 213. 

46. US —^Van Sant v. American Ex¬ 
press Co, CCA.Pa, 158 F.2d 924 
—^Vancouver Book & Stationery Co. 
V. L. C. Smith & Corona Typewrit¬ 
ers, C.C.A.Or., 138 F.2d *635, cer¬ 
tiorari denied 64 S.Ct. 7i80, 321 U. 
■S. 7186, 88 L.Bd. 1077—Campbell v 
Tellow Cab Co., C.C.A.Pa, 137 F 
2d 918—Corpus Jtpris piloted In 
Wolter V. Safeways Stores, DC., 
60 F.Supp 12, 14, affirmed 153 F2d 
>641, 80 U.S.App.DC 857, certiorari 
denied 67 S.Ct. 64, rehearing de¬ 
nied '67 set. 201 and 67 SOt. 1301 
—^McAvey v. Emergency Fleet Cor- 
iporattbn, D.C.Mass, 15 F.2d 405. 

Ala—^Bryant v. Bhrtford Fire Ins. 
Co.. 159 So. 686 , 230 Ala 80—Oor- 
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is lacking, the result is fatal to the action.^7 

Damage or injury as element Damage or injury 
to plaintiff as a result of the action or prosecution 
complained of is a necessary element in an action for 
malicious prosecution;^* and it has been said that 
there are only three sorts of damage suflScient to 
support the action: Damage to a man’s fame, 
as if the'matter of which he is accused is scanda¬ 
lous; damage to his person, as where a man is 
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put in danger of losing life, limb, or liberty; dam¬ 
age to his property, as where he is forced to expend 
money and necessary charges to acquit himself of 
the crime of which he is accused; and the action is 
maintainable if, and only if, it falls within any one 
of these three heads.4* 

The gist of the action is that plaintiff has been 
improperly made the subject of legal process re¬ 
sulting in damage*® to his personal rights, as dis- 
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pns JorUi auoted in Askln & Ma¬ 
rine Co. ▼. LiOgan, 130 So. 768, 770. 
23 AlaApp. 13, certiorari denied 
130 So. 770. 222 Ala. 62. 

Colo—Cozpiui JoxIb cited Ixl Slee v. 
Simpson. Ii5 P.2d 1084, 108i5. 91 
Colo. 461, 85 AL.R. 412. 

Del.—Stidham v Diamond State 
Brewery, 21 ASd '283, 2 Terry 830. 

Fla—^Duval Jewelry Co. v. Smith, 186 
So S78. 102 Fla 717—Fisher v. 
Payne, 113 So. 378, 93 Fla 1085— 
Corpus Juris quoted in. Tatum Bros. 
Real Fstate & Investment Co. v. 
Watson, 109 So. 623, 626, 92 Fla 
278. 

6a—Davis v. Gilbert. 19 S.E.2d 920, 
67 GaApp 277—Price v. Cobb, 11 
S£2d 822, '63 GaApp 694—L W. 
Rogers Co v Murray, 182 SJBl. 189, 
35 GaApp 49. 

IdaJio.—^Luther v First Bank of Troy, 
183 P2d 717, 64 Idaho 416 

Ill.—Shelton v. Barry, 'BS N.B.2d 697, 
328 111.APP. 497. 

Ky.—Corpus Juris cited In Ingraham 
V. Blevins, 33 S.W 2d 357, 359. 236 
Ry. >505 

La^Cozpns Juris guoted in Eusant 
V. Unity Industrial Life Insurance 
and Sick Benefit Ass'n of New Or¬ 
leans, 196 So. 554, 1556, 19'5 La 847 
—<?orpU8 Juris cited In Barrios v. 
Yoars, App., 184 So. 212, 214. 

Md—Owens v, Graetzel, 132 A. 265, 
149 Md 689 

Mass.—Clark v. Eastern Massachu¬ 
setts St Ry. 150 N.E 184, 254 
Masa 441. 

Mich—^Tutton v Olsen & Ebann, 232 
N.W. 399. 251 Mich. 642—Weiden 
V. Weiden, 224 N.W. 345, 246 Mich. 
347. 

Mo —^Ripley v. Bank of Skidmore, 198 
S W.2d 861—^Kvasnicka v. Mont¬ 
gomery Ward & Co., 166 S W 2d 
503, 350 Mo. 360—^Bonzo v Kroger 
Grocery & Baking Co., 126 S W 2d 
76. 344 Mo 127—Corpus Juris cited 
in Higgins v. Knickmeyer-Fleer 
Realty & Investment Co, 74 S W.2d 
805, 812, 3315 Mo. 1010—Corpus Jtu 
ris guoted in Randol v. Kline's In¬ 
corporated, 18 SW2d 500, 50'5, 322 
Mo 746—Corpus Juris guoted in 
La Chance v. National Pigments & 
Chemical Co., App, 104 S.W.i2d 693, 
•698 

N.H—Corpus Juris cited in Blenn v. 
Momll. 5 A.2d 42. 44, 90 NH. 109. 

N.Y—Weidllch v. Weidlich, 30 N Y.S 
2d 326, 177 Misc 246. 


N.C—^Miller v. Greenwood, 10 SJBJ 
2d 708. 218 N.C. 146—Overton v. 
Combs. 108 S.E 357, 182 N a 4. 

Ohio —^Turner v. Central Outdoor Ad¬ 
vertising Co • 61 N E.2d 217. 75 
Ohio App. 105—Corpus Juris cited 
In Siegel v. O M. Scott & Sons Co., 
56 NE.2d 845, 847, 73 Ohio App 
347—^Burke v. Kearney, 200 NE 
649. '51 Ohio App. 287. 

Okl—Towne v Martin, 166 P.2d 98, 
196 OkL <510—^Empire Oil & Refin¬ 
ing Co. V. Williams, 86 P.2d 291, 
184 OkL 172. 

Op.—^P eterson v. Cleaver, 26(5 P. 428, 
124 Or. 547. 

Pa.—Corpus Juris cited in Cowen v. 
Kulch, 39 Pa.Di8t & Co. 630, 533. 

S.D—Corpus Juris guoted in Stauf- 
facher v. Brother, 292 NW. 432, 
434, 67 S.D 314, 128 AL.R. 925— 
Corpus Juris guoted in Brown v. 
Keyes. 223 NW. 819, 54 SD 596. 

Tex—Corpus Juris guoted in Mosley 
V. Harkins. Civ.App., 147 S.W.2d 
809, 310—’Zello v. Glover, Civ.App, 
59 SW.2d 877—^Aldana v. Tavazon, 
Civ-App., 15 S.W.2d 678—Reed v. 
Lindley, Civ.App., 240 SW. '8*48. 

Ta.—Guggenheimer v. Southern Sem¬ 
inary. 126 S E. 72, 141 V«u 139. 

Wash—Corpus Juris dted In Peas- 
ley V Puget Sound Tug & Barge 
Co., 125 P2d 681, 688, 18 Wa8h.2d 
485—Corpus Juris guoted in Gil¬ 
more V Thwing, 9 P.2d 77'6, 778, 
167 Wash. 457. 

Wyo.—^Penton v. Canning, 11'8 P.2d 
1002, 57 Wyo. 390, 138 A.L R. 800. 

38 C.J. p 8187 note 70 

47. Ala —Corpus Juris cited in 
Askin & Marine Co. v. Logan, 130 
So. 7'68, 770, 23 AlaApp. 13, certio¬ 
rari denied 130 So. 770, 222 Ala. 52 

Fla—^Duval Jewelry Co v. Smith, r36 
So. 878, 102 Fla. 717—Corpus Juris 
guoted in Tatum Bros Real Estate 
& Investment Co v. Watson, 109 
So. 623, 626, 92 !Fla. 278. 

Ky—^Newton v. French, 18 SW.2d 
101'6, 227 Ky. 686. 

Ohio.—^Turner v. Central Outdoor 
Advertising Co., 61 N.E.2d 217, 76 
Ohio App. 10*5. 

Puerto Rico.—Pares v. Ruiz, 19 Por¬ 
to Rico 823. 

Tex.—^McCaskill v. Clay, Civ App, 284 
■SW. 643. 

Wash.—Corpus Juris guoted la Gil¬ 
more V Thwing, 9 P.2d 776, 778, 
167 Wash 467 
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48. Cal—^Merron v. Title Guarantee 
& Trust Co, 113 F.2d 481, 45 Cal. 
App 2d 60—Shigeru Hayashida v. 
Tsunehachi Kekimoto, 23 P.2d 311, 
132 Cal.App 743 

La —^Dalbey v. Continental Supply 
Co, 115 So. 807, 165 La 686 
Mo.—^Ripley v. Bank of Skidmore, 198 
SW2d 861. 

Tex.—^Pinedo v. Helper, Civ.App., IS 
SW.2d 253, error dismissed. 

W.Va.—Hunter v. Beckley Newspa¬ 
pers Corp, 40 S E 2d 332. 

Wyo.—Penton v. Canning, 118 P2d 
1002, 57 Wyo. 390, 13'8 AL.R. 300 
38 C J. p 44>5 note 26. 

Damages recoverable see Infra 9 6 
112-116. 

l^ss of emoluments of offlea 
In action by county Judge for dam¬ 
ages resulting from institution and 
prosecution of removal suit by de¬ 
fendants, and from plaintiff's tem¬ 
porary suspension from office as re¬ 
sult of conspiracy, defendants are not 
liable, at least where no loss of emol¬ 
uments of office are edleged or proved 
—^Morris v MoCall, TexClv.App., 53 
S.W 2d 667, error dismissed. 
MsUdous attachment 

The failure of plaintiffs in eustion 
for malicious levy of attachment to 
establish that they had suffered any 
damage foreclosed any possibility of 
recovery for malicious attachment — 
Herron y Title Guarantee & Trust 
Co, 118 P.2d 481, 45 Cal App 2d 60 

49. WVa—Hunter V. Beckley News¬ 
papers Coip., 40 S E 2d 332. 

88 C J p 445 note 27. 

JL public offldaa in charge of public 
records is not, in law, damaged in his 
person, properly, or reputation by 
prosecution of a suit, action, or pro¬ 
ceeding by a person legally entitled 
to reasonable access to such records, 
where the sole purpose Is to test the 
extent of such right, and the official, 
therefore, may not in his private ca¬ 
pacity recover damages, regardless of 
the result of such litigation —Hunter 
V. Beckley Newspapers Qorp., supra 

5a US.—Cooper v Armour, CCN. 

Y, 42 F. 215, 216, 8 L.RA 47. 

Ala—Corpus Juris cited In Ex parte 
Holsonbaok, 182 So. 28« 29, 286 Ala 
266 

Del.—^Herbener v. Crossan, 55 A* 223, 
20 Del. 38. 

Fla.—Corpus Juris gnoted in Tatum 
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tinguished from injury to the person,and that the against him by defendant merely for the purpose of 
action, civil or criminal, was wrongfully brought vexing or injuring him.®* 


H. THE OEiaiHAIi PBOOEEDlKa AKD DEFENDAET’S COEEEOTION THEREWITH 


§ 5. Judicial Character of Proceeding 

The foundation of an action for malicious prosecu¬ 
tion is an original proceeding of a Judicial character. 

The foundation of an action for malicious prose¬ 
cution is an original proceeding, judicial in charac- 
ter.®3 If the original proceeding is extrajudicial in 
character, the appropriate remedy is trespass, and 
an action on the case for malicious prosecution will 
not lie.®^ Accordingly it has been held that admin¬ 
istrative proceedings,5® such as proceedings before 
immigration officials,®® or before a consul relative to 
the discharge of a seaman in a foreign port,®^ can¬ 
not be made the basis of an action for malicious 
prosecution; but other well-reasoned decisions are 


to the contrary,®® even though there is no right of 
appeal to the courts.®® 

§ 6. Jurisdiction of Subject Matter 

In some states, the action will lie, although the court 
In which the proceedings complained of were instituted 
was without jurisdiction of the subject matter. 

In some states, other elements being present, an 
action for malicious prosecution will lie, although 
the court in which the proceedings complained of 
were instituted was without jurisdiction of the sub¬ 
ject matter;®® but such lack of jurisdiction will 
not of itself give rise to a cause of action for ma¬ 
licious prosecution.®! In other states, however, the 


Bros Real Estate & Investment 
Co V. Watson, 109 So. 623, 626, 92 
Pla 278. 

Ky, —Union Bank & Trust Co. v. Ed¬ 
wards. 137 S W 2d 344, 281 Ky. 693 
— H.oee V Lorenz, 29 S.W.2d 17, 
234 Ky 751. 

Puerto Rico—^Parea v Ruiz, 19 Puer¬ 
to Rico, 323, 326. 

Tex —^Daughtry y. Blanket State 
Bank, ClvApp., 60 S.W.t2d 272. 
Otker Btatem0ii,t 

The gravamen of action for mali¬ 
cious prosecution is the wrongful act 
of putting In motion Criminal pro¬ 
ceedings resulting In the arrest of 
plaintiff and the deprivation of his 
liberty.—Ex parte Holsonback, 182 
So 28, 236 Ala. 265. 

51. N.J.—Kearney v. Mallon Subur¬ 
ban Motors, 41 A.2d 274, 23 N.J. 
Misc 8'3. 

52. US —^Hartford-Empire Co. v. 
Shawkee Mfg. Co., D.C.Pa., 67 P. 
Supp. 26 

Anz.—Ackerman v. KauAnan* l5 P.2d 
966, 41 Anz. 110. 

Cal.—Shigoru Hayashlda v. Tsune- 
hachi Kakimoto, 28 P.2d 311, 132 
Cal.App. 743. 

N.C —Manufacturers & Jobbers 
Finance Corporation v. Lane, 19 S. 
E 2d 84‘9. 221 N.C 1'89. 

S D —Davis v Farmers' Grain & 
Produce Co, 201 N.W. 708, 4« S D. 
1<5. 

53. Cal —^Lorber v. Storrow, 70 P.2d 

513, 22 Cal.App.2d 2*5—Shigeru 

Hayashlda v. Tsunehachl Kakimo¬ 
to, 23 P.2d 311, 133 Cal.APp. 743— 
Corpus Jnzls cited in Cosullch v. 
Stempel, 263 P. 344, 845, 81 Cal. 
App 278. 

NY—Graves v. Rudman, 257 NTS. 
212, 235 App.Dlv. 380, appeal dis¬ 
missed 184 N.E. 121, 260 N Y. 626. 
Or.—Corpus Jams cited la Wnght v. 


White, 110 P.2d 948, 958, 166 Or 
136. 

38 C J. p 687 note 72. 

54. Cal —Shigeru Hayashlda v. 

Tsunehachl Kakimoto, 23 P2d 311, 
132 Cal.App 743. 

Va—^Petherbridge v. Bell, 182 SB 
688, 146 Va 822. 

38 C J. p 387 note 73. 

Trespass as appropriate remedy for* 
Abuse of process see the C.J.S. title 
Process S 124, also 60 C.J. p 620 
note 12. 

False imprisonment see False Im- 
pnsonment 9S 4, 47. 

55. Cal —Shigeru Hayashlda v. 

Tsunehachl Kakimoto, 23 P.2d 811, 
132 Cal.App. 743. 

56. Cal —Shigeru Hayashlda v. 

Tsunehachl Kakimoto, supra 

N.Y.—^Raschid v. News •Syndicate Co, 
191 N.B. 713. 265 NY. 1. 

Beal estate oonunissioiijer 
Where no Judicial powers have 
been conferred on state real estate 
commissioner by legislature, action 
for malicious prosecution cannot be 
based on proceedings before him — 
Lorber v. Storrow, 70 P.2d 513, 22 
Cal.App2d 25—Cosulich v. Stempel, 
253 P. 844, 61 CaLApp. 278. 

57. U S.—^McAvey v. Emergency 
Fleet Corporation, D.C.Mass., 15 F. 
2d 406. 

58. U.S.—^National Surety Co. v. 
Page, C.CA.Va, 58 F.2d 146, re¬ 
hearing denied 69 F.2d *370. 

DC—^Melvin v Pence, 130 F,2d 423, 
426, 76 U.S.APP.D.C. 164, 143 A.L.R. 
149. 

Beoson. for role 

“Much of the jurisdiction formerly 
residing in the courts has been trans¬ 
ferred to administrative tribunals, 
and much new jurisdiction involving 
private rights and penal conseguences 
has been vested in them. In a broad I 
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sense their creation Involves the 
emergence of a new system of courts, 
not less significant than the evolution 
of chancery. The same harmful con- 
seguences may flow from the ground¬ 
less and malicious Institution of pro¬ 
ceedings in them as does from judi¬ 
cial proceedings similarly begun.'*— 
Melvin V Pence, supra. 

59. D C.—^Melvin v. Pence, supra. 
BeftLsal to renew or revoking license 
As affecting private detective’s 
right to maintain an action for mali¬ 
cious prosecution based on institu¬ 
tion of administrative proceedings re¬ 
sulting in refusal to renew detec¬ 
tive’s license, absence of right of ap¬ 
peal to the courts was immaterial, 
and, if some judicial element was es¬ 
sential, it would be supplied by fact 
that district commissioners’ action m 
arbitrarily refusing or revoking a li¬ 
cense would be reviewable If In 
other way by independent action in 
eguity—^Melvin v. Pence, supra, 

60- N.Y—Weidlich v. Weidlich, 80* 
N Y S 2d 326, 177 Misc. 246. 

Or.—^Kuhnhausen v Stadelman, 148 
P 2d 239, 174 Or 290, rehearing de¬ 
nied 149 P.2d 168, 174 Or. 290. 

88 C.J. p 387 note 76 
jnstioe held to hove had Jarlsdlotion 
N.J.—^Tomai v. Savastano, 170 A 616, 
112 NJLaw 362. 

Begnlar psweess coram judloe will 
protect a party, as respects liability 
for malicious prosecution, even 
though suit finally fails, notwlth- 
standmg it is a trespass to execute 
any process if court has no Jurisdic¬ 
tion over action, or if process be void. 
—T. W. Warner Co. v Andrews, C.C. 
A N.Y, 73 F.2d 287, certiorsfi deniedi 
55 set. 615, 294 US. 717, 79 LEd. 
1260 

61. N.Y—Weidlich v Weidlich, 80> 
N.Y.S.2d 326, 177 Misc. 246. 



MALICI0V8 PROSECUTION 


64 C.J.S. 


§ 7 

action will not lie where there was such a lack of 
jurisdiction,®2 as where the accusation complained 
of was not made in the ordinary and regular course 
of justice, before a tribimal having power to ascer¬ 
tain the truth or falsity of the charge and to punish 
the supposed offender.®® 

§ 7. Criminal Prosecutions 

Any groundless and malicious Institution of a crim¬ 
inal proceeding may constitute grounds for an action for 
malicious prosecution. 

Other elements being present, any groundless and 
malicious institution of a criminal proceeding 
through a court of justice which will subject accused 
to a prosecution,®^ without regard to the technical 
form in which the charge has been preferred,®® and 
irrespective of the grade of the criminal offense,®® 
is a sufficient proceeding on which to base an ac¬ 
tion of malicious prosecution. The action may be 


maintained because of the institution and continu¬ 
ance of proceedings under a search warrant where 
it was malicious and without probable cause,®7 

§ 8. - Commencement 

An original criminal proceeding, as an element of ma¬ 
licious prosecution, must be commenced or continued in 
the regular way, according to the practice in the par- 
ticular Jurisdiction. 

One of the essential elements of an action for ma¬ 
licious prosecution is the prior commencement or 
continuance of an original criminal judicial pro¬ 
ceeding®® which must be set in motion and prose¬ 
cuted in the regular way, according to the practice 
in the particular jurisdiction.®® In some jurisdic¬ 
tions it is not essential that a warrant or similar 
process shall have been issued,*^® since it is sufficient 
if the proceeding shall have been otherwise duly 
commenced,71 as by the filing of an affidavit or 


Xf a flctltlotis doinloile ov residence 
1 b acgnlred maliciously to institute a 
baseless suit not founded on probable 
cause, thereby to vest a court with 
jurisdiction to entertain such suit, an 
action for malicious prosecution may 
be maintained, but severed from ele¬ 
ments of malice and want of prob£L- 
ble cause, prosecution of suit by 
means of Jurisdiction improperly ac¬ 
quired does not of itself give rise to 
cause of action for ‘^malicious prose¬ 
cution” notwithstanding suitor com¬ 
plies with jurisdictional prercgui- 
sites by means of false proof—Weid- 
lich V. Weidlich, supra 

•62. Ark.—^Vinson v Flynn, 43 S.W. 
146, 46 SW. 186, 64 Ark 453, 39 L.. 
BA. 415 

38 C J p 387 note 76. 

XSaglstrate outside Juxlsdlctloii. 

Since the Jurisdiction of a Justice 
of the peace, with certain exceptions 
in civil cases, is limited to the mu¬ 
nicipal subdivision for which he is 
elected and commissioned, a criminal 
prosecution before a township magis¬ 
trate IS null and void where the in¬ 
formation was taken, the warrant is¬ 
sued, the hearings held, and defend¬ 
ant discharged in an adjoining bor¬ 
ough—^o wen V. ICuich, 39 PaDist & 
Co 5-30. 

63. Va.—Petherbridge v. Bell, 132 S. 
F 683, 146 Va 822. 

IT S.—^National Surety Co. v. 
Page, CCAVa, i58 F 2d 145, re¬ 
hearing denied 59 F.2d 370. 

Iia.—Sperier v Ott, 41 So. 323, 116 
La 1087. 

Mont.—^Puutio V. Boman, 24*5 P. 523, 
76 Mont 105. 

N.J —^Marti v Standard Fire Ins- 
Co, 23 A2d 576, 127 N.J.Law 591— 
McGrath v. Beenan, 46 A.2d 725. 
24 ir.J.Misc. 121. 

Okl.—General Motors Acceptance 


Corporation v. Davis, 7 P 2d 157, 
151 Okl. 2>55. 

38 C J. p 3.87 note 77. 

The gravamen of a malicious prose¬ 
cution action IS the malicious prose¬ 
cution of a criminal charge without 
probable cause, and that such prose¬ 
cution has terminated.—^Eustace v 
Dechter, 183 P.2d 523, 28 Oal.App 2d 
706 

The willful and maUoionB arrest of 
another as a fugitive fl-om justice 
when the charge is known to be false 
is ground for an action for mali¬ 
cious prosecution.—Keller v. Butler, 
158 NE 510, 246 NT. 249, 55 ALB. 
349 

Statutes In effect when alleged of¬ 
fense was committed, will govern 
action for malicious prosecution.— 
Page v Wilson, 191 S B. 678, 168 Va 
447. 

65. Ala—^Long v. Bogers, 17 Ala 
540. 

38 C.J p 388 note 78. • 

Sufficiency of preliminary steps see 
infra S 9. 

Swearing ont warrant 
As respects right to sue for mali¬ 
cious prosecution, a criminal prosecu¬ 
tion may be had on the swearing out 
of a warrant, even though an indict¬ 
ment has 'never been returned —^Pnce 
V. Cobb, 3 SB 2d 131, 60 GaApp. 69. 

68. Ala—^Long v. Bogers, 17 Ala. 
540—^Bandall v. Henry, 5 Stew. & 
P 367 

La—Sargent v. Polar Bax Ice Cream 
Co, App , 196 So 541. 

38 C.J. p 3*88 note 79. 

67. Ark.—Hardin v Light, 153 S W. 
99, 106 Ark. 190, 44 L B.A.,N S., 
•368 

Ga—^Page v Citisens' Banking Co, 
36 S B. 418, 111 Ga. 73, 7i8 Am S.B. 
144, 51 L.BA 463. 
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Ind—^Harlan v Jones, 45 NE 481, 16 
Ind App 398. 

Or.—^Peterson v. Cleaver, 265 P 426, 
124 Or 547—Shaw v Moon, 245 P 
818, 117 Or 558, 45 A.L B 600— 
Nally V Bichmond, 209 P. 871, 105 
Or. 462. 

38 C J p 387 note 77 [f] 

6a Ala.—^Bryant v Hartford Fire 
Ins, Co, 159 So 685, 230 Ala 80 
Colo—Sleo V. Simpson, 16 P.2d ID’S*!, 
91 Colo 461, 85 ALB 412. 

NH—Blenn v. Morrill, 5 A.2d 42, 90 
N.H 109 

Or—Wright v White, 110 P 2d 948, 
166 Or. 136,' 135 ALB 1. 
Commencement or continuance by de¬ 
fendant see infra Q 13. 

A mere conspiracy is not sufficient 
as a basis for an action for mali¬ 
cious prosecution, the gravamen of 
the action being the malicious prose¬ 
cution of the criminal charge with¬ 
out probable causo—White v. Brink- 
man, 73 P 2d 254, 23 Cal Ap-p 2d 307 

69. US —Laroeque v Dorsey, CCA 
NT, 299 F. 556 

NH—Blonn v. Morrill, 6 A 2d 42, 90 
NH 109 

Or—Kuhnhauson v. Stadolman, 148 
P 2d 230, 174 Or 290, rehearing de¬ 
nied 119 P2d 168, 174 Or. 290 
38 CJ p '38i8 note 81 
Modes of instituting criminal pro¬ 
ceedings generally see Criminal 
Law •§ 300 et soq. 

asere oral requeat to magistrate 
to issue process is not the institu¬ 
tion of prosecution—^Kuhnhausen v. 
Stadelman, supra 

70. N.T—Halberstadt v. Now Tork 
Life Ins. Co., 86 NB. 801, 194 N. 
T. 1, 21 L.B.A,N.S., 293, 16 Ann. 
Cas. 1102. 

38 C J p 388 note 83. 

71. Ind—Coffey v. Myers, 84 Ind. 
105 

38 C.J. p 888 note <84. 
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complaint,by application for the issuance of the 
warrant.'^S by issuance of a warrant of arrest, 
or by proceeding against accused by summons on 
defendant’s complaint.^® 

In other jurisdictions, however, the issuance of 
a warrant or similar process has been held neces¬ 
sary.*^® 

Arresting accused on a complaint made before a 
magistrate,^? or the holding and committing for the 
grand jury of accused who was afterward dis¬ 
charged because of failure of the grand jury to in¬ 
dict, or because of want of sufficient evidence,^® has 
been held sufficient as a commencement of the crim¬ 
inal proceeding. 

§ 9. - Sufficiency of Preliminary Steps 

While there must be a prosecution of the criminal 
proceeding, generally It Is immaterial that facte con¬ 
stituting a crime are not stated if the necessary ele¬ 
ments of an action for malicious prosecution are pres¬ 
ent. 

The mere filing of an affidavit, complaint, or in¬ 
dictment is not sufficient; it must be followed by a 
prosecution.*^® According to some authorities, no 
action for malicious prosecution will he where the 
affidavit,®® complaint,®^ indictment or information,®® 
or warrant®® fails to state facts constituting a crime. 


§ 9 

even though the court or prosecuting attorney er¬ 
roneously concludes that a crime has been commit¬ 
ted and issues a warrant.®^ However, as a general 
rule, if the necessary elements of an action for ma¬ 
licious prosecution are present, the action will lie 
notwithstanding the affidavit,®® complaint,®® indict¬ 
ment or information,®^ or warrant®® did not allege 
facts constituting the crime charged or any crime 
known to the law, as the injury by malicious prose¬ 
cution is the same, whether it is instituted on a false 
statement of facts or a false conclusion of law.®® 
It has been held that the fact that the acts charged 
do not constitute a criminal offense is material only 
in so far as such fact may affect the amount of ac¬ 
tual damages suffered by the injured party.®® 
Amended affidavit or warrant as basis of prose-- 
cution. Where an original affidavit or warrant 
against plaintiff signed by defendants did not con¬ 
tain a criminal charge, but on the examining trial 
the affidavit or warrant was changed to charge plain¬ 
tiff with a crime, the amended affidavit or warrant 
may be made the basis of an action for malicious 
prosecution ,91 but this rule does not apply to an 
amended affidavit made after the trial and acquittal 
and institution of the action for maliaous prose¬ 
cution.®® 


72. Ind—Coffey v. Myers, supra. 

IS C J Ip 3818 note 8i5. 

73. K.T.—Schneider y. Schlangr* 144 
N.Y S 643, 159 App Div. 385. 

74. N C —^Holmes v. Johnson, 44 N 
C 44 

Wis —Slrehlow v. Pettit, 71 NSW. 

103, 96 Wis. 22. 

38 C J p 388 note 87 

Necessity for arrest see Infra S 10. 

75. N T.—^Ackerman v. Bernman, 
114 NTS 937, 61 Mlsc. 16'6—Sidor- 
sky V. Lemkin, 188 NTS. 401 

75. US —'Larocaue v. Dorsey, CC.A. 
NT.. 299 P 6*56. 

DC—^Auerbach y. preeman, 48 App. 
D.C. 176. 

38 C J p 3i88 note 90. 

77. Ga—^Pagre y Citizens’ Banking 
Co, 3'6 S.B 418, 111 Ga 73, 7*8 Am. 
SR. 144, i51 LRA 463. 

38 C J p 3188 note 92. 

7& Mass —Grayes y. Dawson, 130 
Mass. 78, 39 AmR. 429 
38 C J P 388 note 93. 

79. U.S —^Larocciue y. Dorsey, C C.A 
NT, 209 F. 566 

Ga—Price y. Cobb, 3 S.I].2d 131, 60 
GaApp 59. 

38 C J. p 388 note 81 [a]. 
‘‘ProsocntloiL” 

Where warrant was issued charg¬ 
ing plaintiff with crime of temporary 
larceny and plaintiff was arrested 
thereunder, there was an interference 
with plaintiff’s person, and a "prose¬ 
cution” for which action for mali¬ 


cious prosecution would lie.—^Miller 
y. Greenwood, 10 S.E.2d 708. 218 N.C 
146. 

80. NC—^Toung y Andrews Hard¬ 
wood Co, 156 S.E. >501, 200 N.C. 
310. 

38 C J. p 389 note 94. 

81. Cal —^Krause y. Spiegel, 29 P. 
707, 94 Cal. '370, 28 Am S R 137, 16 
LRA 707—Howe y. Owsley, 11 P. 
2d 663, 123 Cal App. 550. 

'38 CJ. p 389 note 95. 

82. S.C—^Aiken y. Lancaster Cotton 
Mills, 67 S E. 166, 8'5 S C 180. 

38 C.J p 389 note 9*6. 

83. SC—^Parrish y Hewitt, 18 S.B. 
2d 141, 220 NC. 708 

88 C.J. p 8'89 note 97. 

DispoBULg of property under lien 
SC—Duffle y Edwards, 193 SB. 311, 
18'5 S.C. 91. 

38 C J. p 389 note 97 [c]. 

84. Cal.—Howe y. Owsley, 11 P.2d 
663, 123 Cal App 5*50. 

85. Fla—^Tobey y. Orr, 111 So 110, 
92 Fla 964.^ 

Ill.—Schattgen y. Holnback, 36 N.E. 
9*69, 149 111 646. 

Miss—Oozpus JoxIb cited la. State 
Life Ins Co. of Indianapolis, Ind, 
y Hardy, 195 Sa 708, 712, 189 
Miss. 266. 

Tenn—^Long y. Alford, 14 Tenn.App. 

1 . 

38 C J. p 389 note 98 

86. Fla—^Tobey y. Orr, 111 So. 110, 
92 Fla. 964 


Mont—^Puutio y. Roman, 25B P. 730, 
79 Mont 226 

NM.—Nelson y. Hill, 232 P. 526, 30 
NM. 288. 

Tenn.—^Long y Alford, 14 Tenn App. 

1 . 

38 C J. p 3)89 note 99. 

87. Fla.—Tobey y, Orr, 111 So. 110, 
92 Fla. 964 

Minn—^Potter y. Gjertsen, 34 N.W 
746, 37 Minn. 386 

38 C.J. p 389 note 1. 

88. Va.—Ooxpns OtixiB quoted In. 
Barton y Camden, 137 S.B 465, 
467, 147 Va. 263. 

Wis—^Lueck y Heisler, 58 NW 
1101, 87 Wis. 644 

89. Fla.—Tobey y Orr, 111 So. 110, 
92 Fla 964 

Minn.—^Potter y Gjertsen, 34 N.W. 
746, 37 Minn 386 

38 C J p 389 note 1 [a]. 

90. SD.—Linden y Oster, 156 N.W 
911, 37 S.D 113. 

Measure and elements of compensa¬ 
tory damages generally see infra 
§5 112, 113. 

91. Ark—Kable y. Carey, 204 SW 
748, 136 Ark 137, 12 A.L.R. 1227 

Miss.—State Life Ins. Co. of In- 
dianaxiolis, Ind y Hardy, 19i5 So. 
708, 1'89 Miss. 266 

Va—^Barton y. Camden, 137 S.B. 465, 
147 Va. 263. 

92. Miss —State Life Ins. Co. of In¬ 
dianapolis, Ind. y. Hardy, 195 So^ 
708, 189 Miss. 266. 
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Technical defects or inaccuracies. Technical de¬ 
fects or inaccuracies in the afl5davit,93 complaint,34 
information or indictment,3® or warrant^® or affi¬ 
davit and warrant,37 or in the selection of a special 
judge, in the absence of the regular judge, to try the 
cause,38 will not defeat an action for malicious pros¬ 
ecution. 

The finding of a grand jury necessary to the re¬ 
turn of an indictment or presentment has been held 
not to constitute an essential ingredient of an action 
for malicious prosecution-33 

Void proceedings or process. The rule has been 
laid down that, if the criminal proceeding,^ or, as 
stated in some of the cases, the warrant or process 
on which the arrest was made,3 was void, no ac¬ 
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tion for malicious prosecution will lie. On the other 
hand, it has been held that, where one maliciously 
puts the machinery of the court into operation, an 
action for malicious prosecution will lie, although 
the proceedings were void,3 as where the affidavit 
on which the proceeding was based was invalid or 

void.4 

§ 10. -Necessity of Arrest 

Generalty, an arrest or Imprisonment, or holding to 
bail, Is not essential If the elements of a cause of ac¬ 
tion for malicious prosecution are otherwise present. 

According to some authorities, there must be at 
least a technical arrest or imprisonment,5 and it is 
not sufficient that an accusation of a criminal of- 


93. Fla—Tobey v. Orr, 111 So. 110, 
92 Fla. 964. 

Ky.—Kissel-Sklles Co. v. Neff, 24 S 
W.2d 588. 233 Ky. 825. 

38 G.J. p 389 note 6. 

VeleplLons affidavit 
Fact that effidavlt for warrant for 
plaintiff's arrest was taken over tel¬ 
ephone did not relieve defendant of 
responsibility.—Eissel-Skiles Co. v. 
Neff, supra. 

Pa.—^Fendall v, Eckert, 90 Pa. 
Super. 305. 

38 C.J. p 390 note 8. 

**H3olora1}l6 cause** 

An action for malicious prosecu¬ 
tion will lie where prosecution was 
prompted hy malice and without 
probable cause and a "colorable 
cause" or a "colorable Invocation of 
Jurisdiction’' is shown, which means 
that some person apparently quali¬ 
fied has appeared before Justice and 
made complaint under oath and in 
writing’ stating at least some facts 
which enter into and may under 
some conditions or in co-operation 
with some other unstated facts con¬ 
stitute a criminal offense. 

Ala—Hotel Supply Co. v. Reid, 30 
So 137, 3.6 AIa.App. 663. 

Or.—^Kuhnhausen v. Stadelman, 148 
P.2d 1239, 174 Or. 290, rehearing de¬ 
nied 149 P.2d 168, 174 Or. 290. 
Wrong date of offense 
Oal—Fackrell v. McDonald, 262 P. 
431, 87 Cal.App. 418. 

Pact that defendant did not read 
the criminal complaint is immaterial. 
—Fackrell v. McDonald, supra. 

95. Mass.—^Fogg V. First Nat. Bank. 

167 N.E. 2*51, 268 Mass. 25. 

38 C.J. p 390 note 7. 

JDuerbion of nanae 

Recovery is not affected by fact 
that plaintiff’s name was not in in¬ 
dictment as originally returned, but 
was later inserted.—Fogg v. First 
Nat Bank, supra. 

98. Pa.—Fendall v. Eckert 90 Pa 
fiuper 306. 


Va—^Barton v. Camden, 137 SB. 465, 
147 Va. 263 
38 C.J. p 390 note 8. 

Charging larceny instead of embes- 
xleanent 

Where official of ice cream compa¬ 
ny had ice cream peddler arrested on 
charge of petty larceny arising out 
of failure of peddler to account for 
tricycle and supply of ice cream 
which was furnished him by com¬ 
pany, and peddler was subsequently 
acquitted, fact that official made 
charge of larceny while, if peddler 
had been guilty of any crime at all, 
It would have been embezzlement 
was immaterial in determining right 
of peddler to recover damages for 
malicious prosecution.—Sargent v. 
Polar Bar ice Cream Co., La.App., 
196 So. 641. 

97. Ga.—Cain v. Kendrlclc, 83 S.B. 
■2d 417, 199 Qa. 147, conformed to 
33 SB 2d 883, 72 Ga.App. 892, 
Charge held snffioient 
Where affidavit stated that accused 
committed a misdemeanor by dispos¬ 
ing of mortgaged personalty and 
warrant stated that accused commit¬ 
ted the misdemeanor, such affidavit 
and warrant were sufficient to con¬ 
stitute basis for axstion for malicious 
prosecution as far as question of 
charging an offense was concerned.— 
Cam V. Kendrick, supra. 

Disposing of mortgaged personalty 
Description m affidavit of the of¬ 
fense charged as disposing of mort¬ 
gaged personalty was insufficient in 
itself to charge a crime, but did not 
negative the immediately preceding 
statement that accused committed 
the offense of a misdemeanor so an 
to invalidate affidavit and warrant 
issued thereon.—Cain v. Kendrick, 
supra. 


98. Ark—^Freeman v. Alien, 100 S. 
W.2d 679, 193 Ark. 432. 

99. Ga—^Pnce v. Cobb, ll SB.2d 
822, 63 GaApp 694. 
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1. N.C.—Allen ▼. Greenlee, 13 NC 
370, 

Pa—Cowen v. Kulch, 39 PaDlst & 
Co 530. 

flL N.T.—Jones v. Perry, aiO N.TS. 
295, 128 Misc. 2>63. 

NC—^Parrish v. Hewitt, 18 S.B.2d 
141, 220 N.C. 708—Young v. An¬ 
drews Hardwood Co, 1>56 SB. 601. 
200 N.C 310. 

38 C.J. p 390 note 11. 

Xmpzlsoniiient under a void war- 
mt will not support an action for 
malicious prosecution, since "mali¬ 
cious prosecution" is for a prosecu¬ 
tion founded on legal process, but 
maintained maliciously and without 
probable cause.—Parrish v. Hewitt, 
18 e.B 2d 141, 220 N.C. 708. 

3. N.T.—Francisco v. Little rails 
Dairy Co., 296 N.Y.S. 960, 163 Misc 
165, 170, modified on other grounds 
293 NT.S. 282, 249 App Div 922. 

Tenn.—Long v. Alford, 14 Tenn.App. 

4. Mo —Stocking V. Howard, 73 Mo. 
25—^Best V. Hoeffner, 39 Mo.App 
683. 

38 C.J. p 890 note 12. 


5. Ala.—Bryant v. Hartford Fire 
Ins. Co., 159 So. 685, 330 Ala. 80. 
S C.—<llemmons v. Nicholson, 186 S. 
B .'14, 180 S.C. 54—O’Dnscoll v. 
McBurney, 11 SCL. 64. 

88 C.J. p 390 note 14. 

Necessity of arrest In civil action 
see infra S 12. 

Constmotive arrest 
Where affidavit was made by de¬ 
fendant charging plaintiff with 
crimes of murder and arson, magis¬ 
trate issued warrant for plaintiffs 
arrest, and plaintiff voluntarily ap¬ 
peared and submitted himself to 
court, there was a "constructive ar¬ 
rest" of plaintiff BUfllcxent to main¬ 
tain action for malicious prosecution 
—Clemmons v. Nicholson, 185 S.B. 
34, 180 S.C. 54. 
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fense has been preferred before a magistrate,® if 
accused has not been apprehended^ or process has 
not been served,® although, as has been held, accused 
may waive process and submit to the court’s juris¬ 
diction without awaiting arrest, and without preju¬ 
dicing his right to damages for malicious prosecu¬ 
tion.® Generally, however, it has been held that an 
action for malicious prosecution may be maintained, 
although there had been no arrest or imprisonment 
or holding to bail,l® provided the elements of a 
cause of action for malicious prosecution are oth¬ 
erwise present.li 

§ 11. Civil Proceedings 

a. In general 

b. Attachment 

c. Proceedings other than actions 
a. In General 

The essential elements being present, an action may 
be maintained for the malicious prosecution of a civil 
proceeding. 

Where the other essential elements are present, 
an action may be maintained for the malicious pros¬ 
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ecution of a civil action or proceeding,^® such as 
forcible entry and detainer,^® replevin,!^ statutory 
dispossess proceedings,^® and extraordinary reme¬ 
dies,i® and auxiliary proceedings, such as execu¬ 
tions, arrest on mesne process,^® suing out a mon¬ 
ey rule against a levying oflScer,!® and the procure¬ 
ment and execution of ancillary process,®® even 
though the principal proceedings were properly 
brought-®! It may also be based on the malicious 
filing, without probable cause, of a cross complaint 
or cross action in a damage suit previously insti¬ 
tuted by plaintiff.®® In jurisdictions where an action 
will not lie for the malicious prosecution of a civil 
suit in the absence of an arrest of the person or 
seizure of property, as discussed infra § 12, an ac¬ 
tion does not lie for the malicious prosecution of an 
action of ejectment.®® Where a judgment lien does 
not extend or attach to homestead property, as dis¬ 
cussed in Homesteads § 109, a suit to foreclose a 
judgment lien against a homestead, giving lis pen¬ 
dens notice thereof, is a mere nullity, and does not 
constitute grounds for malicious prosecution,®^ al¬ 
though the judgment creditor is within his rights in 
suing for such foreclosure on the excess value of 
the property involved over the homestead right, as 


6. U S.—Cooper v. Armour, C.C.N.Y., 
4*2 F. 216, 8 LRA. 47. 

Arrestingr on complaint before mag¬ 
istrate sec supra S 9. 

7- US —Cooper v. Armour, supra. 

8. U.S—Cooper v. Armour, supra. 
SC.—Heyward v. Cuthberl, 15 S.C. 
L 854 

88 C.J. p 390 note 17. 

Arrest and lieaaring 
Under some statutes, the prosecu¬ 
tion must be earned on to the point 
of arrest and a heanng before a 
committing court —South Georgia 
Grocery Co v. Banks, 182 S F. 61, 
52 Oa.App. 1—28 C.J. p 890 note 17 
[o] 

Arrost effected by another 
If criminal proceedings are Insti¬ 
tuted from malice without probable 
cause, wrongdoer is not relieved 
from liability because another 
wrongly effected arrest.—^Morgan v. 
Baird, 121 So. 526, 219 Ala. 2.25. 

9- Tex—^Rust V. Page, Civ.App., 62 
S W.2d 987, error dismissed. 

10. Mont.—Corpus Juris cited In 
Stewart v. First Nat. Bank & 
Trust Co. of Helena, 18 P.2d 801, 
802, 93 Mont 390. 

N J.—Corpus JtixlB cited In Hammill 
V. Mack International Motor Truck 
Corporation, 141 A 776, 776, 104 
N J.Law 551—^Kearney v. Mallon 
Suburban Motors, 41 A 2d 274, 276, 
23 N.J.Misc 83. 

38 O J p 390 note 18 
''Subsequent arrest and Imprlson- 
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mem are matters of damage but not 
necessary to be sustained m order 
to give light to the action of ma¬ 
licious prosecution insofar as the 
charge that criminal action was mor- 
liciously prosecuted.”—Kearney v, 
Mallon Suburban Motors, supra. 

11. Ky.—Ballard v. Cash, 230 S.W. 
48. 191 Ky 312. 

Mont.—Stewart v. First Nat. Bank 
A Trust Co. of Helena, 18 P.2d 
801, 803, 93 Mont. 390. 

Elements see supra § 4. 

12. U.S.—^National Surety Co. v. 
Page, aC.A.Va., 68 Fj2d 146, re¬ 
hearing denied 59 F.2d 370. 

Kan.—Ahnng v. White, 131 P.2d 699, 
166 Kan. 60—^Bratton v. Exchange 
State Bank, 281 P. 857, 129 Kan 
32. 

Mass.—^Rcsenblum v. Ginls, 9 N.E2d 
536, 297 Mass. 493. 

Malicious prosecution of: 
Garnishment see Garnishment S 
311. 

Injunction see Injunctions S 281. 
Aotiou under dty ozdlnanoe 
Wls.—^De Vries v. Dye, 269 N.W. 270, 
222 Wis. 501. 

Premature ooxnmen.ce'bienA of civil 
action may constitute foundation of 
malicious prosecution action.—^Brat¬ 
ton V. Exchange State Bank, 281 P. 
857, 129 Kan 88. 

13. Ohio.—^Pope V. Pollock, 21 N.B. 
356, 46 Ohio St 367, b6 AmSR. 
608, 4 DBA. 255. 

38 C.J. p 390 note 30. 
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14. N.H.—Derry Loan & Discount 
Co V Falconer, 162 A. 427, 84 N. 
H 450. 

N.C—^Manufacturers A Jobbers Fi¬ 
nance Corporation v. Lane, 19 S.K 
2d 849, 221 N.C. 189. 

38 C.J. p 390 note 21 

15. Ga.—Slater v. Kimbro, 18 S B 
296, 91 Ga. 217, 44 Am.S.R. 19— 
Moms V. Battey, 126 S.E. 854, 33 
Ga.App 422. 

N.J.—^Kietrys v. Cregar, 43 A 2d 810, 
123 N.J.Misc. 273. 

16. Tex.—^Dibrell v. Robinson, 1 
TexACivCas. § 721. 

17. Mich—^Antoliff v. June, 45 NW 
1019, 81 Mich 477, 21 Am S R 633, 
10 LRA. C21 

38 C J. p 391 note 25. 

18. Mass—Black v. Buckingham, 54 
N B. 494, 174 Mass. 102. 

19. Ga—^Roberts v. Keeler, 36 SE 
617, 111 Ga. 181. 

38 0 J p 391 note 28 

ao. Mo—^Ripley V. Bank of Skid¬ 
more, 198 S.W.2d 861. 

81. Mo,—Ripley v. Bank of Skid¬ 
more, supra. 

28. Colo—Slee v. Simpson, 15 P.2d 
1084, 91 Colo. 461, 85 A.L.R. 412. 

23. Md.—^McNamee v. Minke, 49 Md 

122 . 

Pa—^Muldoon v. Rickey, 103 Pa. 110, 
49 Am.R. 117. 

84. Tex—^Panhandle Lumber Co v. 
Fairey, Civ-A.pp, 3 SW2d 941. 
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affects his liability for such action.®® It has also 
been held that a civil suit, action, or proceeding* 
prosecuted in good faith against a public official 
having public records in his charge, for the sole 
purpose of testing the right of access to such rec¬ 
ords, cannot serve as the basis for an action for ma¬ 
licious prosecution.®® 

b. Attaclunent 

The malicious suing out of an attachment, without 
probable cause, and wrongful seizure of the debtor's 
goods may constitute the basis for an action for mali¬ 
cious prosecution. 

An action may be maintained for the malicious 
suing out an attachment, without probable cause, 
and wrongfully seizing the goods of the debtor,®^ 
independently of special statutory authorization;®® 
but, in order to give a cause of action, it is essen¬ 
tial that the attachment be fully executed as pro¬ 
vided by the statute.®® Execution of an attachment 
bond, as required by statute, does not affect the 
right to sue at common law for a malicious attach¬ 
ment;®® it merely furnishes additional protection 
for defendant.31 Ordinarily, the rule permitting an 
action for malicious prosecution applies with equal 
force where there was no debt and where the debt 
was for a sum much smaller than the sum demand¬ 
ed,®® although it has been held that the action will 
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not lie when the attachment is founded on a just 
claim, although smaller than that for which the suit 
was brought when the property attached was of no 
greater value than the amount of the claim.®® The 
right of recovery in such action is not affected by 
the fact that the attachment was defective or irreg¬ 
ular because of the absence, or insufficiency, of the 
affidavit,®® or by a previous action on the attach¬ 
ment bond to which action the injured party is not 
restricted.®® The action does not lie for seizing 
property lawfully subject to attachment, on an at¬ 
tachment regularly sued out and founded on a just 
debt, even though the attaching creditor acted ma¬ 
liciously.®® 

c. Proceedings Other than Actions 

civil proceedings other than actions may be the ba¬ 
sis of an action for malicious prosecution. 

Civil proceedings other than actions which from 
their nature are likely to injure reputation or cred¬ 
it may be the basis of an action for malicious prose¬ 
cution, subject to usual rules of practice, proceeding, 
and evidence,®*^ although no particular damage ap¬ 
pears.®® This rule has been applied to bankruptcy 
proceedings,®® even though no action was taken to 
seize the property of defendant in bankruptcy;®® 
but as to the latter proposition there is authority to 
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25. Tex.—^Panhandle Lumber Co v 
Fairey, supra. 

26. W.Va.—Hunter v. Beckley 
Newspapers Corp., 40 S.!B2d 382. 

27. Cal—^Hams v. Harter, 249 P. 
39, 79 CalApp 190. 

Ky.—Corpus juris cited In Basham 
V. Citizens' Loan Co, 287 S.W. 719, 
216 Ky, 251. 

Mich—Scovera v. Armbruster, 241 
N.W 231. 257 Mich. 340 

Va—Harris v. Lipson, 189 SB 349, 
167 Va 36>5. 108 ALR 912. 

38 C J p 391 note 83. 

Actions for "wrongful attachment** 
see Attachment $ 616. 

Aotlons for damages for maUclous 
attachment diseonraged 

Cal—^Pacific Nat Co. v. Southwest 
Finance Co. of California, 40 P.2d 
862, 4 CalAppM2d 326. 

23. Ohio.—^Fortman v. Rottier, 6 
Ohio St 648, 70 AmD 606—Tom¬ 
linson V. Warner, 9 Ohio 103 

29. Cal—Maskell v Barker, 34 P. 
340, 99 Cal 642. 

Idaho.—^Long v. Burley Slate Bank, 
1'65 P 1119, 30 Idaho 392. 

Ky.—^Basham v. Citizens' Loan Co., 
287 S.W. 719, 216 Ky 261. 

S.C —^Hyie v Southern Grocery 
Stores, 15 SB'2d 353, 197 SC 263 

Levy of attachment generally see 
Attachment 5S 201-243.* 


30. Ohio.—Crow V. Sims, 102 N.B 
741, 88 Ohio St. 214. 

38 C.J p 391 note 36. 

Xndemnlty as suiBolent remedy 

As respects liability for malicious 
prosecution, indemnity required from 
party who moves court to seize prop¬ 
erty or person, as condition to re¬ 
lief in limine, is m^easure of injured 
party's remedies as long as he seeks 
to treat seizure as other than an in¬ 
cident in unlawful mcuntenance of 
suit as a whole.—T W. Warner Co. 
V. Andrews, C.CAN.T., 73 F 3d 287, 
certiorari denied 66 S.Ct. 616, 294 
U S 717, 79 L.Bd. 1260. 

31. Ohio—Crow V. Sims, 102 NB 
741, 88 Ohio St 214. 

32. Cal —Corpus Juris quoted In 
Hams V. Harter, 249 P. 39, 41, 79 
Cal App 190 

SiS C.J p 391 note 88. 

33. Cal.—Grant v. Moore, 29 Cal. 
64.1_Harns v. Harter, 249 P. 39, 
41, 79 Cal App 190 

34. Ala—Forrest v. Collier, 20 Ala. 
176, 66 Am.D 190. 

S C —^Hyde v Southern Grocery 
Stores, 15 S.B 2d 363, 358, 19*7 S 
C 263. 

Reason for role 

“The damage was done to the 
plaintiff when the levy was made 
and his property rights were mo-, 
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lested and Interfered with.”—^Hyde 
V. Southern Grocery Stores, supra. 

35. Ill—Spaids V Barrett, 67 Ill 
289, 11 Am R. 10. 

38 C J. p 891 note 41. 

36. Vt—^Batchelder v Frank, 49 Vt. 
90. 

37. US.—Cozpus Juris cited In Na^ 
tional Surety Co v Page, C.CA. 
Va., 58 F2d 146, 148, rehearing de¬ 
nied 69 F2d 370 

38 C.J. p 391 note 45. 

38. WlB —Luby V. Bennett, 87 N.W. 
804, 111 Wis 613, 87 Am.S.R. 897, 
56 L.RA 261. 

38 C J p 391 note 46. 

Damages recoverable generally see 
infiu §S 112-114. 

39. U.S.—^National Surety Co. v. 
Page, aCAVa, 58 P.3d 146, re¬ 
hearing denied 59 Fl2d 370. 

38 C.J. p 392 note 46. 

xnvoluntaxy bankraptoy proceeding 
Instituted maliciously and without 
probable cause, whereby defendants 
procured seizure and dotenlion of 
plaintiff's property by a receiver, has 
been held not a mere “civil action” 
preventing suit for malicious pros¬ 
ecution—^Nassif V. Goodman, 166 S, 
B. 308, 203 NC 451, 26 ALR 215. 

4a U S.—Wilkinson v. Goodfellow- 
Brooks Shoe Co., CO Mo, 141 F. 
218. 

38 O.J. p 392 note 47. 
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the contrary.^i The rule has been applied also to 
contempt proceedings to inquisitions of luna- 
to juvenile delinquency proceedings;^^ to 
presentation of charges against a police officer for 
the purpose of procuring a suspension and to 
proceedings for the winding up of, and appomtment 
of a receiver for, a company or partner^ip,^® ex¬ 
cept, in some jurisdictions, where there was no ar¬ 
rest of the person or interference with property^^ 
An action for malicious prosecution will not lie for 
the filing of a caveat to a will even if filed mali¬ 
ciously and without probable cause, in a jurisdic¬ 
tion where an action will not lie for the malicious 
prosecution of a avil suit without probable cause 
in the absence of interference with person or prop¬ 
erty.^® It has also been held that an action for mar 
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Hdous prosecution will not lie for a condemnation 
proceeding, since it is neither a criminal prosecu¬ 
tion nor a dvil action.®® 

§ 12. -Interference with Person or Prop¬ 

erty 

In many Jurladletlona, an action for the malicious 
prosecution of a civil proceeding will not lie where there 
has been no arrest of the defendant’s person or seizure 
of his property and no special injury has been sustained 
by him; but In other Jurisdictions a contrary rule ob¬ 
tains. 

Where in, or in connection with, a dvil action 
there has been an arrest of the person,®® or seizure 
of, or interference with, property,and the damage 
is exceptional, peculiar, o>r particularized and actu- 


41. Iowa—Peterson v. Perogoy, ISS 
N.W. 224. 180 Iowa 326. 

42 , T7 S.—National Surety Co. v. 
Page, C.C.AVa. 68 P.2d 146, re¬ 
hearing denied 69 F.2d 870. 

■^.Va—Tavenner v llorehead, 28 6. 

B 673. 41 W.Va 116 
AB not oxdinaxy oivU notion 
Under the rule, as discussed infTa 
§ 12, that an action for maJiclous 
prosecution may not be founded on 
an ordinary oivil action, unless the 
liberty or property of plaintiff was 
interfered with by some legal proc¬ 
ess, a civil proceeding to punish for 
criminal contempt was not an '^ordi- 
nary civil aotlon," and may be made 
basis for malicious prosecution ac¬ 
tion—Bebrlng v. Van Aken, 267 N.T. 
S. 104, 384 App-Dlv, 430. 
iFor violation of Injunction 
A complaint, alleging that defend¬ 
ant, maliciously and without proba¬ 
ble cause, commenced contempt pro¬ 
ceeding against plaintiffs for viola¬ 
tion of Injunction, that sudh proceed¬ 
ing resulted in adjudication of con¬ 
tempt, imposition of fines against 
pleuntiffa, and arrest of one of them 
because of defendant's and his wit¬ 
nesses' false testimony, and that pro¬ 
ceeding was thereafter dismissed 
on appeal, stated cause of action for 
malicious prosecution at least in fa¬ 
vor of arrested plaintiff.—^Black v. 
Judelaohn, i296 N.Y.S. 360, 261 App. 
Div. 659. 

43. U.S.—National Surety Co. v. 
Page, CXlAVa, 68 P.3d 146. re¬ 
hearing denied 59 F.2d 370 
Sleu—^Fisher v. Payne, 118 So. 878, 
93 Fla 1086 

111—Brandt v Brandt, 17 N.B1.2d 636, 
297 Ill App. 306. 

N.T—Oragin v Zabriahie, 12 N.TS. 
2d S71, amrniod 13 N.YS.Zd 186, 
268 AppUiv 734 

ND—Pickles V. Anton. 189 N.W 684, 
49 N.U 47. 

Tex.—^Lindsay v. Woods, CivApp, 27 
S.W.2d 268. 


Utah.—Straka v Voyles, 252 P, 677, 
69 Utah 123. 

88 C J. p 892 note 60. 

Bff ect of Buzxender 
The fact that person for whose ar¬ 
rest defendants had procured war¬ 
rants m proceeding for comnutment 
of such person as insane person pur^ 
suant to Mental Hygiene Law sur¬ 
rendered herself to the custody of 
the court before service of warrant 
did not affect such person's n^t to 
maintain action for malicious pros¬ 
ecution—Cragm V Zabnskie, 12 N.Y. 
S2d 871, affirmed 16 N.Y.S.2d 186, 
268 AppDiv 714. 

44. Wis —^Lueptow V. Schraeder, 277 
N.W. 124, 226 Wis. 487. 

46. U.S.—National Surety Co. v. 
Page. C.CA.Va., 63 F.2d 146, re¬ 
hearing denied 69 F.2d 370. 

N.Y—Fulton V. Ingalls, 151 N.Y.S 
180, 166 AppDiv. 323, afllrmed 108 
N.B 1094, 214 NY. 065. 

46. N.C.—^Manufacturers & Jobbers 
Finance Corporation v. Lane, 19 S. 
B.2d 849, 221 N C. 189. 

Wis —Luby V- Bennett, 87 N.W 804, 
111 Wis. 318, 87 Am.SR 897, 66 
I 1 .R.A. 161. 

18GJ. pS8SnotM 62. 53. 

47. D.C.—^Peefcham v. Umon Finance 
Co, 48 F2d 1016, 60 App.DC 104 

Ohio-^mcinnati Daily Tribune Co 
v Bruck, 66 N.EI 198, 61 Ohio St 
489, 76 AixlSR 483. 

Interference with person or prop¬ 
erty generally see infra S 12. 

48- Md.—Wegefarth v. Wiessner, 
107 A. 864, 184 Md. 666, 6 A.LR. 
896 

49, Minn—Barmel v. Minneapolis- 
St Paul Sanitary Dlst, 377 N.W. 
208, 210. 201 Minn 622. 
rnrbher reason for mle 
"In such proceedings the district 
IS discharging a sovereign legisla¬ 
tive power, and, In the exercise of 
such a power, the court may not in- 
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CLUire into Its motives any more than 
it could inquire into the motives of 
the Legislature if that body were it¬ 
self exercising its right of eminent 
domain"—^Barmel v. Mmneapolis-St 
Paul Sanitary Dist, supra 
Nature of condemnation proceedings 
generally see Bminent Domain S 
209. 

60. U S.—National Surety Co. v 
Page, aCAVa., 58 F2d 145, re¬ 
hearing denied 69 F2d 870 
Ky—Steams Coal Co v Johnson, 37 
SW.Sd 38, 238 Ky. 247. 

N.Y—Schierloh v. Kelly, 3 NyS2d 
188, 368 AppDiv 373—F’aok v 
Judelaohn, 296 NY.S 860, 251 App 
Div 669—^Louis J. Sigl, Inc v 
Bresnahan, 215 N.Y.S. 736, 216 

AppDiv. €84. 

N.C—^Manufacturers & Jobbers Fi¬ 
nance Corporation v. Lane. 19 S H 
2d 849, 221 N.C. 189—Miller v 
Greenwood, 10 SB 2d 708, 218 N. 
C. 143 

Ohio.—^Newark Coal Co v. Upson, 40 
Ohio St, 17, 26—Turner v Central 
Outdoor Advertising Co., 61 N B 3d 
217, 76 Ohio App. 106. 

38 C J. p 892 note 67 
Necessity of arrest in criminal pros¬ 
ecution see supra S 10 
Holding to ball 

U.S.—^Ray v. Law, Pa,' 20 FCasKo 
11,692, Pet.C.C 207. 

63.. U S.—National Surety Co, v. 
Page, CC.A.Va.. 68 F2d 146, re¬ 
hearing denied 69 F.2d 870. 

NY.—Black v. Jhdelsohn, 896 N.Y. 
S 860, 261 App.Div. 569—Louis J. 
Sigl, Inc, V. Bresnahan, 216 N.Y 6. 
786, 216 App.Div 634—Schulman 
V. Modem Industrial Bank, 86 N.Y. 
S.2d 591, 178 Misc 847. 

Ohio.—Newark Coal Co. v. Upson, 40 
Ohio St 17, 26. 

Tex.—Robert & St John Motor Co 
V. Bumpans, Civ.App., 66 S.W.2d 
389. 

88 a j. P 898 note 68. 
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al,®2 malicious prosecution lies, according to the pre¬ 
vailing rule, if the other essentials of the wrong 
are made out; but not otherwise.®3 Nevertheless, 
a defendant in a replevin suit having no property in 
the goods taken cannot maintain an action for ma¬ 
licious prosecution against the unsuccessful plaintiff 
in the replevin suit.®^ 

Absence of arrest or interference with property. 
The authorities as to the right to recover for dani- 
age caused by the malicious prosecution of a civil 
action, where no arrest has been made and no prop¬ 
erty has been seized or interfered with, are not uni- 
form.®® This conflict has arisen by reason of the 
different authorities being based on one or the other 
of conflicting English rules.®® In some states it is 
held that costs, unlike the English costs awarded 
per falsum clamorem, are not designed to, and m 
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fact do not, amount to a remedy of compensation for 
the wrong so committed by the party who first put 
the law vexatiously in motion, and it is accordingly 
held that the action may he, although the original 
proceeding was begun by a civil summons only and 
the party seeking recovery was not arrested and his 
property was not seized,®^ and he suffered no pe¬ 
culiar injury,®® provided the want of probable cause 
IS very palpable.®® 

In many states, however, following the rule un¬ 
der the statute of Marlbridge, no action will lie for 
the institution or prosecution of a civil action ma¬ 
liciously and without probable cause where there 
has been no arrest of the person or seizure of the 
property of defendant and no special injury sus¬ 
tained which would not ordinarily result in all suits 
prosecuted to recover for like causes,®® as where 
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52. U.S.—National Surety Co. v. 
Page. aCAVa.. 68 F2d 146, re¬ 
hearing denied 69 F.2d 370. 

Ky—Smith v. Smith. 178 S.W.2d 613. 
296 Ky. 786—Woods v. Finnell, 13 
Bush 628. 

Mich.—AntclilC v June. 46 N.W 
1019. SI Mich. 477, 21 Am S.R 633, 
10 L.R.A 621. 

38 C.J. p 39*2 note 69. 

53. Mass.—^Liindsay v, Larned. 17 
Mass. 190. 

54. Mich—^Powers t Houghton. 1S3 
NW. 1108, 169 Mich. 372. 28 Li.R. 
A..N.S., 330, 18 Ann.Cas. 811 

55. Idaho.—Goxpus Jtuls cited In 
Aumock V. Kilborn. 25 P.2d 1047, 
1048, 53 Idaho 506. 

56 . In XSnglanid 

(1) Prior to the statute of Marl- 
hridge, 52 Hen HI, at common law 
an action would lie for the bringing 
of a civil action maliciously and 
without probable cause, although 
neither the person nor property of 
defendant in that action was inter¬ 
fered with and Irrespective of spe¬ 
cial damage to him beyond the ex¬ 
penses of making his defense—^Pope 
V. Pollock, 21 NK 856. 46 Ohio St. 
3'67, 16 Am SR. 608. 4 Li.R.A. 255— 
38 C J. p 393 note 63. 

C2) After the enactment of the 
statute of Marlbridge, which gave to 
defendant who had prevailed in the 
cause his costs by way of damages 
pro falso clamore. It was held that 
the malicious prosecution of a civil 
suit without probable cause gave no 
cause of action unless there was an 
arrest of the person or a seizure of 
property or other special injury 
which would not necessarily result 
in all suits prosecuted to recover for 
that cause of action—Corpus Juris 
dted in Slee v. Simpson. 15 Pj2d 
1084, 1085, 91 Colo. 461. 85 A.I<.R. 412 
—38 C.J p 393 notes 66. 66. 

(3) The purpose and effect of this] 


enactment. It has been said, were 
to substitute the summary remedy 
therein provided for the action for 
malicious prosecution.—^Kolka v. 
Jones. 71 N.W. 66i8, 6 N.D. 461, 66 
Am SR 615. 

57. Ala —^Turner v. J. Blach & Sons, 
5 So 2d 93, 242 Ala 127—American 
Discount Co. V. Ramsey. 184 So. 
820. 28 AlaApp 382. 

An*.—^Ackerman v. Kaufman. 16 P. 

2d 966, 41 Arlz 110 
Colo.—Slee v. Simpson, 16 P.2d 1084, 
91 Colo. 461, 86 AIi.R 412. 

Fla—Levy v. Adams, 192 So 177, 
140 Fla. 616. 

si) —Davis V. Farmers’ Gram & 
Produce Co., 201 N.W. 708, 48 S. 
D. 16. 

88 C.J. p 394 note 79. 

The existence vel non of a good 
cause of action in the original suit 
IS not to be litigated In the act.on 
of malicious prosecution.—Games v. 
Malozke, 13 So 2d 870. 244 Ala. 490— 
Turner v. J. Blach & Sons. 6 So.Zd 
93, 242 Ala 127. 

58. Ala—^Peerson v. Ashcraft Cot¬ 
ton Mills. 78 So 204, 205, 201 Ala. 
348, LR.A.1918D 640. 

SD—^Davls V. Farmers’ Grain & 
Produce Co., 201 NW. 708. 48 S D. 
15—^Teesdale v. Liebschwager. 174 
N.W 620. 42 S D 323 

59. Kan—U S Tire Co. v. Kirk, 
170 P 611, 102 Kan. 418. 

38 C.J. p 394 note 81. 

60. U S.—Vancouver Book & Sta¬ 
tionery Co. V L C. Smith & Cor¬ 
ona Typewriters, CC.AOr., 138 F. 
2d 635. certiorari denied 64 S.Ct. 
786. 321 U.S. 786, 88 LBd 1077. 

Conn.—Shaeffer v. O. K. Toel Cc,. 
148 A 330, 110 Conn. 628, con¬ 
struing New York law. 

DC.—Soffos T. Eaton, 152 F.2d 682, 
80 U.SApp.DC. 306—Melvin v 
Pence, 130 F.2d 423, 76 U.S App. 
D.C. 154, 148 A.L.R 149—Peokham j 
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V. Union Finance Co. 48 FSd 1016, 
60 App DC. 104—Soffos V. Eaton, 
Mun App , 39 A.2d 865 
Ga—Corpus Juris dted in Swam v. 
American Surety Co. of New York, 
171 SE 217, 47 GaApp. 501. 

Ill.—Schwartz v. Schwartz, 8 NB.2d 
668, 866 Ill. 247, 112 A.L R 326— 
Ligltsos V. Fmerman. 67 NE.2d 
610, 329 IlLApp 241—^Merriman v. 
Memman. 8 N.E.2d 64, 290 IlLApp. 
139. 

Md,—North Point Const. Co. t. Sag- 
ner, 44 A.2d 441—Owens v. Graet- 
zel. 132 A. 266. 149 Md. M9. 

N.J.—Schneider v. Mueller, 39 A.2d 
182, J33 N.J.Law 163—Saum v 

Proudflt. 4 A.2d 35, 122 N J Law 
96—^Hammlll y. Mack Internation¬ 
al Motor Truck Corporation, 141 
A. 776. 776. 104 N J Law 661—An¬ 
drus V. Bay Creek Ry. Co., 36 A. 
826. 60 N JLaw 10 

N.M—Johnson v. Walker-Smith Co. 

142 P2d 546, 47 N.M. 310. 

N.Y—Black t. Judelsohn, 296 N.Y. 
S. 860. 251 App.Div. 559—^Llchter 
V. Interwoven Slocking Co. 254 N. 
Y.S. 375. 234 App Div 204—Schul- 
man v. Modem Industrial Bank, 36 
N.Y S.2d 591. 178 Mlsc. 847—Lobel 
V. Trade Bank of New York, 229 N. 
Y.S 778, 182 Misc. 643—Psaty v 
Fifth Ave. & Nmoly-Third Street 
Corp.. 1229 N.YS. 884, 132 Misc 
278, followed In 229 N.Y S. 758. 132 
Misc. 279. 

Ohio.—Turner v. Central Outdoor 
Advertising Co.. 61 N.E.2d 217. 75 
Ohio App 106. 

Or—4lorpus Juris dted In Hoffmann 

V. Kimmel. 20 P.2d 393, 394, 142 
Or. 397 

Pa.—^Publix Drug Co v Breyer Tco 
Cream Co., 3'2 A.2d 413, 347 Fa 
346. 

Tex—^Ellison v. Halft. Civ App., 94 
S.W.2d 628. error dismissed—Ste¬ 
vens V. Simmons. Civ App. 51 S. 

W. 2d 12'2—^Panhandle Compress & 
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there has been no interference by arrest, attach¬ 
ment, replevin, injunction, receivership, or other 
provisional remedy.®^ This rule has been held to 
apply, even though the action operated to impose 
expense and cast discredit on defendant,®2 and even 
though it was the result of a conspiracy.®® The 
usual reasoning is that the remedy of a person sued 
is to tax his costs, whereby he will not be stimulat¬ 
ed to interminable litigation based on constructive 


§ 12 

harm.®^ A fortiori, such action will not lie where 
plaintiff in the original action was successful.®® 

It has been said in jurisdictions where this rule 
obtains, however, that there is a tendency liberally 
to construe actions as interfering with property in 
order to avoid a denial of the remedy;®® and limi¬ 
tations of the rule have been recognized, since it 
has been held that the immunity thereby provided 
should not be extended so as to sanction the re- 


Waxehouse Co. v. Best, CivApp., 
68 S.W.2d 140—^National Stock 
Yards Nat. Bank v. Valentine, Civ. 
App., 39 S.W.2d 907—Keesee v. 
Kemp, Civ.App., 296 S.W. 635. 
Wash.—^Manhattan Quality Clothes 
V. Cable, 283 P. 460. 154 Wash. 664. 
Wis.—^Myhre v. Hessey, 9 N.W.2d 
106, 242 Wis. 638, 1*50 A.L..R. 889 
—Lueptow V. Schraeder, 277 N.W. 
124, 226 Wis. 437. 

38 C.J. p 393 note 70. 

The srreater weierht of anthoxlty 
and the better reasonlnff have been 
said to support this view. 

D C.—^Peckham v. Union Finance 
Co, 18 F.2d 1016, 1017, 60 AppB.C. 
104. 

Wis.—^Luby V. Bennett, 87 N.W 804, 
807, 111 Wis. 613. 87 Azn S.R. 897, 
56 L R.A. 261. 

BnforoemeiLt of debt 
Malicious prosecution of suit with 
Intent to enforce payment of debt 
has been held not sufficient—^Keesee 
V. Kemp, Tex.Civ.App., 296 S.W. 635. 
‘‘Seizure^ 

Where, at time defendants filed pe¬ 
tition for Involuntary bankruptcy 
against plaintllT, plaintiff's assets 
were already sequestered as result of 
creditors' levies, and property con¬ 
tinued in custody of sheriff until 
sold, and bankruptcy receiver never 
took possession of assets or busi¬ 
ness, petition did not effect a "sei¬ 
zure” of plaintiff's property within 
the rule—^Vancouver Book & Ste^ 
tionery Co v. L. C. Smith & Corona 
Typewriters, C.C.A.Or., 138 F.2d 635, 
certiorari denied 64 S.Ct. 780, 321 U. 
S. 786, 88 L Fd 1077. 

Special injuries to detective result 
from institution of administrative 
proceedings resulting in refusal to 
renew detective’s license.—Melvin v 
Fence, 130 F.2d 423, 76 U.S.App.D.C. 
154, 143 A.L..R. 149. 

Recovery of rented premises 

The fact that defendant was re¬ 
quired to defend four actions seeking 
to gain possession of rented prom¬ 
ises on alleged grounds which were 
valid under Fmergency Rent Act and 
that landlord was not successful in 
any of the actions did not show spe¬ 
cial injury which could constitute 
basis of action for malicious prose¬ 
cution —Soffos V. Eaton, D.C.Mun. 
App , 39 A 2d 865, 


Suits disputing title 
An action for damages for the ma¬ 
licious prosecution of civil suits dis¬ 
puting the title to lands is not an 
action for damages for injury to the 
person, or for detention, conversion, 
or injury to personal property.—Ta¬ 
tum Bros. Real Estate & Investment 
Co. V. Watson, 109 So. 623, 92 Fla. 
278. 

61. U.S.—Vancouver Book & Stsu- 
tionery Co. y. Li. C Smith & Cor¬ 
ona Typewriters, C.C.A.Or., 138 P 
2d 635, certiorari denied 64 S.Ct 
780, 331 US. 786, 8>S LEd. 10‘77— 
Sunkist Dnnks v. California Fruit 
Growers Exchange, DC.N.Y., 25 F. 
Supp 400.—^Munson lane v. Green, 
D.C.N.T.. 6 F.RD. 14. 

Conn —Shaeffer v. O. K. Tool Co., 
148 A. 830, 110 Conn. 628, constru¬ 
ing New York law. 

NJ—Schneider v. Mueller, 39 A.2d 
132, 132 NJ.L.aw 163. 

N.Y.—Schierloh v. Kelly, 2 NY.S 
2d 188, 253 App.Piv. 378—^Black v 
Judelsohn, 296 N.Y.S. 860, 251 App. 
Div. 569—Louis J. Sigl, Inc v 
Bresnahan, 215 N.Y.S 735, 216 App. 
Div. 634—Sachs v Weinstein, 203 
N.Y S. 449, 208 App.Div. 360—Paul 
V. Fargo, 82 N.Y.S. 369, 84 App. 
Div. 9—^Hubbard v. Banker, 24 N. 
YS2d 289, affirmed 23 NY.S 2d 
198, 260 App.Div. 901. 

N.O.—^Manufacturers & Jobbers Fi¬ 
nance Corporation v. Lane, 19 S.E. 
2d 849, 2.21 N.O. 189. 

Ohio —^Turner v. Central Outdoor 
Advertising Co., 61 N.E.2d 217, 76 
Ohio App 105. 

Pa—-Publix Drug Co. v. Breyer Ice 
Cream Co., 32 A.2d 413, 347 Pa. 
346. 

Action for malicious prosecution of 
injunction generally see Injunc¬ 
tions S 281 a. 

Moral duty or right invaded 
The mere fact that, by civil suit, 
moral duty was disregarded or moral 
right invaded, and inconvenience suf¬ 
fered or expense incurred as result 
thereof, is insufficient to give rise 
to action for malicious prosecution 
where no legal right has been in¬ 
fringed—Shapleigh Hardware Co. v. 
Keeland Bros., Tex.Civ.App., 60 S.W. 
2d 610. 

provisional remedy granted 
The provisional remedy sought by 
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defendant against plaintiff giving 
rise to action for malicious prosecu¬ 
tion must in fact have been granted, 
and not merely requested, or action 
for malicious prosecution will not 
he —^Munson Line v. Green, D C.N Y, 
6 F.RD. 14 
Removal of tenant 
A tenant, in order to maintain an 
action in the nature of an action of 
trespass for malicious prosecution 
because of his removal from premis¬ 
es by virtue of a warrant to dispos¬ 
sess improperly obtained, is required 
to show removal by such warrant, 
although he is not required to wait 
for exercise of actual force.—^Kie- 
trys V. Cregar, 43 A.2d 610, 23 N.J. 
Misc. 278. 

62. N.M.—Johnson v. Walker-Smith 
Co, 142 P2d 546, 47 N.M. 310. 
The mere expense and annoyanoo 
of defending a civil action are not a 
sufficient special damage or injury 
to sustain an action for malicious 
prosecution.—^North Point Const Co. 
V. Sagner, Md., 44 A 2d 441 
Reputation and mental anguish 
Where in none of the actions to 
obtain possession of rented premises 
was there an arrest or seizure of 
property, alleged injury to tenant's 
reputation due to allogaticm that 
tenant and his wife were disorderly 
: and committing a nuisance, eni men¬ 
tal anguish due to threatened loss of 
home, were not special injuries so as 
to form basis of action for malicious 
prosecution —Sofios v. Eaton, D C. 
Mun.App., 39 A.2d 865. 

63« Wash.—^Manhattan Quality 
Clothes V Cable, 288 p. 460, 154 
Wash 664. 

64. Wis.—Luby v. Bennett, 87 NW. 
804, 806, 111 Wis, 618, 8*7 Am.S.R. 
897, 66 LR.A. 261. 

38 C.J. p 393 note 70. 

65. U S.—^Vancouver Book & Sta¬ 
tionery Co. V. L. C. Smith & Coro¬ 
na Typewriters, CC.A.Or., 188 P.2d 
636, certiorari denied 64 SCt. 780, 
321 U.S. 786, 88 L.Ed. 1077. 

Ill—^Keithley v. Stevens, 142 lllJtpp. 
406, affirmed 87 N.E. 376, 238 Ill. 
199, 128 Am S.R. 120. 

66. N.C.—Chatham Estate v. Ameri¬ 
can Nat. Bank, 68 S.E. 783, 171 N. 
C. 679. 

38 C.J. p 893 note 73. 
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peated bringing of groundless suits on the same 
cause of action after plaintiffs claim has been con¬ 
clusively determined against him,®^ or the bringing 
of successive suits and a dismissal thereof when 
brought solely for the purpose of vexing and har¬ 
assing defendant,®® or causing him trouble and ex¬ 
pense.®® It has also been held that the rule has 
no application to actions of forcible entry and de¬ 
tainer because judgments in these suits are not con- 
clusive.7® 

§ 13. Commencement or Continuance by De¬ 
fendant 

The oommencement or continuance of the original 
proceeding by defendant Is essential to an action for 
malicious prosecution against him. 

The initiation or continuance of the original pro¬ 
ceeding by, or at the instance of, defendant is one 
of the necessary elements to an action for malicious 
prosecution,^! and, therefore, such an action may 
lie, not only for the commencement of the original 


proceeding, but for its continuance as welL72 jg 
not material to plaintiff’s right of recovery in a ma¬ 
licious prosecution action whether defendant wrong¬ 
fully commenced or tortiously continued the ong- 
inal proceeding^® if the elements of malice and want 
of probable cause are shown therein,^^ on the charge 
presented.'^® 

§ 14. Instigation or Participation by Defend¬ 
ant 

Defendant must have been the proximate and efh- 
cient cause of maliciously putting the law In motion In 
the original proceeding. 

The test of liability in an action for malicious 
prosecution is: Was defendant actively instrumental 
in putting the law in force ?7® In order to sustain 
the action, it must affirmatively appear as a part of 
the case of the party demanding damages t^t the 
party sought to be charged was the proximate and 
efficient cause of maliciously putting the law in mo- 
tion,77 and, if such fact appears, defendant is lia- 


67. HI.—Shedd V. Patterson, 134 N. 
£3. 705, 302 Ill. 355, 26 A.L..R. 1004. 

38 0.jr p 394 note 74. 

Onsi who twice bhob another ana. 
llolOTislsr and without probable cause 
IS responsible to him in damagres.— 
SofCoB V. Eaton, 152 F2d 682, 80 IT. 
SAppD.O. 306. 

68. U.S —A m e r 1 0 a n Optometric 
Ass’n V. Rltholz, C.C,A,I11., 101 F 
2d 883, certiorari denied Rithholz 
V. American Optometric Ass’n, 69 
S.Ct 1047, 307 U.S 647, 83 L.Bd. 
1527, rehearing denned 60 SCt 70, 
308 U.S. 634, 84 X..Ed. 527. 

N.T—Burt V. Smith, 73 N.B 496, 181 
NY 1, !2 Ann.Oas. 576—^Hubbard 
V. Banker, 24 NY.S2d 289, af¬ 
firmed 23 N.Y.S.2d 198, 260 App. 
Div. 901—^Pangbum v. Bull, 1 
Wend. 345. 

Different parties defendaiLt 
The bringing of successive suits 
for the same cause of action in dif¬ 
ferent states does not constitute ma¬ 
licious prosecution where there are 
different parties defendant in such 
successive suits —^Munson Line v. 
Green, D C.N.Y., 6 FRD. 14. 

60. Ill.—Payne v. Donegan, 9 Ill 
App 566. 

70. Ohio—Pope V. Pollock, 21 NB. 
356, 46 Ohio St. 367, 16 Azn.S.R. 
608, 4 L.R.A. 255. 

38 C.J. p 394 note 77. 

71. Ala—Central Iron & Coal Co. v. 
Wright, 101 So. 815, 20 Ala.App. 
182, certiorari denied Ex parte Cen¬ 
tral Iron & Coal Co., 101 So. 824, 
212 Ala 130. 

Colo,—Slee v. Simpson, 15 P 2d 1084, 
1086, 91 Colo. 461, 85 A.L.R. 412. 
Mo.—^Ripley v. Bank of Skidmore, 
198 SW.2d 861. 


Ohio—Siegel v. O. M. Scott & Sons 
Co, 56 N.E.2d 345, 346, 73 Ohio 
App. 347. 

Va—Guggenheimer v. Southern 
Seminary, 12'6 S E 72, 141 Va. 139. 
Necessary elements generally see 
supra S 4. 

ConttamatioxL 

The continuation of an original Ju¬ 
dicial proceeding which may consti¬ 
tute an element of a cause of action 
for malicious prosecution is the con¬ 
tinuation of the proceeding by the 
person uistituting it after acquiring 
means of ascert€tining that the 
charge is not well founded.—Siegel 
V. O. M. Scott & Sons Co., 66 NEj2d 
846, 73 Ohio App 847. 

72- Ala—Laney v. Glidden Co., 194 
So 849. 239 Ala. 396. 

Colo.—Slee v. Simpson, 16 P.2d 1084, 
91 Colo. 461, 86 ALR. 412. 

73. Ala.—Corpus JUxis quoted in 
Laney v. Glidden Co, 194 So. .849, 
852, 239 Ala 396. 

Tex.—Corpus Juris cited lu Meyer 
V. Viereck, Civ.App., 286 S.W. 894, 
897. 

38 C J. p 395 note 83. 

74. Ala.—^Laney v. Glidden Co., 194 
So 849, 862, 239 Ala 396. 

Tex—^Dallas Joint Stock Land Bank 
of Dallas v Bntton, Civ.App., 114 
S.W 2d 907, reversed on other 
grounds Dallas Joint Stock Land 
Bank of Dallas v. Bntton, 186 S. 
W2d 981, 134 Tex. 629. 

38 C J. p 395 note 84. 

75. Ala —Corpus Juris quoted in 
Laney v. Glidden Co., 194 So. 849, 
852, 239 Ala 396. 

88 C J p 396 note 86. 

76. Minn.—^Eastman v. Lelser Co., 
181 NW. 109, 148 Minn. 96. 
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Mo—Corpus Juris quoted lu Rich 
ardson v Empire Trust Co., App, 
94 S.W.2d 966, 971, 230 Mo.App. 
580—Corpus Juris quoted lu Cofl 
man v. Shell Petroleum Corpora 
tion, 71 SW2d 97, 103, B28 Mo 
App 727. 

Ohio —Corpus Juris quoted la Siegel 
V. O M Scott & Sons Co, 56 N.B 
2d 345, 3i7, 73 Ohio App. 347. 

Or.—Corpus Juris quoted lu Meyer v. 
Nedry, 78 P,2d 339, 341, 169 Or 
62. 

Pa.—Corpus Juris quoted Su Mason 
V. Clabby, 18 PaDist. & Co. 628, 
630, affirmed 1*69 A. 769, 813 Pa 
464. 

38 C.J. p 395 note 86. 

77. US —Bergeron v. Goldman, C.C 
A La, 64 F.2d 917. 

DC—^Melvin v. Pence, 130 F2d 423, 
76 US.App.DC. 164, 148 A.LB. 
149. 

La—Lavigne v. Balter, App., 163 So 
646. 

Mass—Clark v. Eastern Massachu¬ 
setts St. Ry., 160 N.B. 184, 264 
Mass 441. • 

Mo—Corpus Juris cited lu Motley v. 
Dugan, App, 191 S W.2d 979, 982 

Ohio—Corpus Juris quoted lu Siegel 
V O. M. Scott & Sons Co., 56 N 
E2d 846, 347, 73 Ohio App 847 

Or —MoyoT v. Nedry, 78 P.2d 339, 
341, 159 Or. 62. 

Pa—Mason v. Clabby, 118 PaDist & 
Co 628, 630, affirmed 169 A 750. 
313 Pa 464. 

Tex—Corpus Juris cited in Daugh¬ 
try V Blanket Stale Bank, Cjv 
App., 60 SW,2d 272, 274—Corpus 
Juris cited lu Meynr v Viereck, 
Civ App, 28C S.W. '894, 897. 

38 O.J. p 395 note 87. 
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ble, although he did not actually make or sign the 
affidavit on which the warrant was issued,or al¬ 
though he was not the prosecutor of record.^^ 
Mere passive knowledge of, or acquiescence or con¬ 
sent in, the acts of another is not sufficient to make 
one liablein order to impose liability there must 
be some affirmative action by way of advice, encour¬ 
agement, pressure, etc., in the institution, or causing 
the institution, of the prosecution,or in affirma¬ 
tively encouraging its continuance after it has been 
instituted.82 Unsuccessful efforts to secure the in¬ 


stitution of proceedings, however malicious or un¬ 
founded, are not actionable as malicious prosecu- 
tion.83 

No liability, as for malicious prosecution, attach¬ 
es merely by reason of testifying as a witness for 
the prosecution,34 or by reason of the fact that one’s 
name was indorsed on an indictment®® or signed to 
an information or complaint prepared on an inde¬ 
pendent investigation by the prosecutor.®® So, also, 
the mere signing of an attachment bond as surety is 
not sufficient to subject one to the penalties of a 


Otlier statement of role 

“In order to chargre a private per¬ 
son with responsibility for the Initl- 
atingf of proceedings by a public of¬ 
ficial, it must therefore appear that 
his desire to have the proceedings 
initiated expressed by direction, re¬ 
quest, or pressure of any kind was 
the determining factor in the offl- 
ciars decision to commence the pros¬ 
ecution or that the information fur¬ 
nished by him upon which official 
acted was known to be false Re¬ 
statement of the Law of Torts, Par 
663. Subsec. g.”—Hughes v. Van 
Bruggen, 106 P.2d 494, 497, 44 N.M 
534. 

DishonozliMr oheok 
A bank could not reasonably con¬ 
template that an unlawful arrest 
would result from error in dishon¬ 
oring chock, so as to render it liable 
for malicious prosecution —Daugh¬ 
try V. Blanket State Bank, Tex Civ. 
App, 60 SW.2d 272—Western Nat. 
Bank v. White, 131 S.W. 828, 62 Tex 
Civ App, 374. 

78. Cal—^Blancett v. Burr, 279 P. 
668, 100 Cal.App. 61. 

Md—^Mertens v. Mueller, 87 A. 501, 
119 Md. 525. 

Ho—^Motley v. Dugan, App., 191 S 
W.2d 979, 982. 

OxLe who does not swea^ out wav. 
rant cannot be held liable for ma¬ 
licious prosecution unless he had in¬ 
stigated a criminal action against 
plaintiff, or had caused one to be 
maintained, or had voluntarily aided 
or assisted in its prosecution.— 
Nance v. Gall, Md, 50 A.2d 120, mod¬ 
ified on other grounds 61 A 2d 635— 
Pertitta v. Herndon, 3 A.2d 603, 176 
Md 660, 120 ALR 1317 

79. U.S —Campbell v. Yellow Cab 
Co, CCAPa, 137 P2d 918 

Iowa—Bair v. Schoultz, 7 NW.2d 
904, 233 Iowa 980. 

8a US —Wolter v. Safeway Stores, 
D C, 60 r.Supp 12, affirmed 163 P. 
2d 641, 80 U.SAPP.DC. 367, cer¬ 
tiorari denied 67 SCt. 64, rehear¬ 
ing denied 67 S.Ct. 201 and 67 S Ct 
1301. 

Hawaii.-^ipu8 XoxlB ansted in 
Orth v. Bosker, 30 Hawaii 620, 623, 
624. 


Iowa.—^Dugan v. Midwest Cap Co., 
239 NW 697, 213 Iowa 761. 

Md.—Coipus Juris quoted in. Fertit- 
ta V Herndon, 3 A 2d 602. 605, 175 
Md 560, 120 ALR 1317. 

NM.—^Hughes v. Van Bruggen, 106 
P.2d 494, 44 N.M 534. 

Or—Meyer v. Nedry, 78 P.2d 339. 
341, 159 Or. 62. 

Pa.—^Mason v. Clabby, 18 Pa.Dist. & 
Co. 6.28, 630, affirmed 169 A. 759, 
313 Pa 464 

Tex—Corpus Juris cited In Sullivan 

V O'Brien, 85 S.W.2d 1106, 1113, 
error refused. 

Va—Petherbridge v. Bell. 132 SB. 

683, 146 Va 822 
38 C J. p 396 note 88. 

81. US.—Wolter v. Safeway Stores, 
DC, 60 FSupp 13, affirmed 163 
P.2d 641, 80 US App DC 367, cer¬ 
tiorari denied 67 SCt. 64,rehearing 
denied 67 S.Ct. 201 and 67 S.Ct 
1301. 

Colo—Climax Dairy Co. v. Mulder, 
242 P 666, 78 Colo 407. 

Hawaii —Corpus Juris quoted lu 
Orth V. Basker, 30 Hawcui 620, 623, 
524 

Ill—Mark v. Merz, 63 IlLApp. 468 
Iowa—^Bair v. Schoultz, 7 N.W,2d 
904, 233 Iowa 980 

Mo —^Richardson v. Empire Trust 
Co, 94 S.W.2d 966, 230 Mo App. 
680—Corpus Juris quoted in Coff¬ 
man V. Shell Petroleum Corpora¬ 
tion, 71 S.Wl2d 97, 103, 228 Mo 
App 727, 

N.M—Hughes v. Van Bruggen, 106 
P2d 494, 44 NM 634 
Or.—Corpus Jons quoted iu Meyer 

V Nedry, 78 P2d 339, 341, 169 Or. 
62. 

Pa—Mason v. Clabby, 18 Pa.Dist. & 
Co. 628, 630, affirmed 169 A. 759, 
313 Pa 464. 

Va—^King V. Martin, 142 SB. 358, 
150 Va 123. 

88. Hawaii —Orth v. Basker, 30 Ha¬ 
waii 620, 523, 524. 

83. D.C.—^Melvm v. Pence, 130 P.2d 
423, 76 US.AppDa 164, 143 A.L. 
R. 149. 

84. U.S.—Wolter v. Safeway Stores. 
DC., 60 PSupp 12, affirmed 163 
P2d 641, 80 U.S App D.C. 367, cer¬ 
tiorari denied 67 S.Ct. 64, rehear¬ 
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ing denied 67 S Ct. SOI and 67 S. 
Ct. 1301. 

Tex —Corpus Juris quoted iu Daugh¬ 
try V Blanket State Bank, Civ. 
App., 60 S.W.'2d 272, 274 
Va—^King V Martin, 142 SB. 368, 
150 Va. 122. 

38 C J. p 396 note 90. 

Zdentif^rlug accused 
Where taxi driver in response to 
a summons from police identified 
plaintiff as a robber, believing his 
identification to be correct, but did 
nothing whatever to influence police 
officers in criminal prosecution sub¬ 
sequently taken, the driver was not 
the “instigator" of the criminal pro¬ 
ceedings so as to justify recovery 
for malicious prosecution against 
taxicab company.—Campbell v Yel¬ 
low Cab Co., C C.A.Pa, 137 P.2d 918 
Pact that person testifies falsely 
in criminal proceedings, attending 
without subpoena, does not alone cie- 
ate liability for malicious prosecu¬ 
tion.—Orth V Basker, 30 Plawail 520 
luvoluntazy witness testifying for 
prosecution generally is not liable 
for malicious prosecution merely be¬ 
cause he gave perjured testimony.— 
Angelozzi v Cossentino, 166 A. 178, 
160 Md 678. 

85. US.—Wolter V. Safeway Stores, 
DC, 60 F Supp 12, effilrmed 153 F. 
2d 641, 80 U S APP.D.C. 357. certio¬ 
rari denied 67 SCt. 61, rehearing 
denied 67 SCt. '201 and 67 SCt. 
1301. 

Iowa—^Dickson v. Young, 221 NW. 

820, 208 Iowa 1. 

38 C J. p 396 note 91. 

86. Iowa—^Dickson v. Young, supra 
Signing by Instructloxis 

Where district attorney prepared 
criminal complaint against plaintifT, 
and defendant signed complaint on 
sheriff or one of his deputies telling 
defendant that they were Instructed 
by district attorney’s office to meka 
complaint, plaintiff was relying not 
on “advice” of sheriff but on “In¬ 
structions” given by sheriff which he 
assumed to have been relayed from 
district attorney’s office, end hence 
defendant did not initiate criminal 
proceedings against plaintiff so as to 
be liable for malicious prosecution.— 
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malicious prosecution.*^ A defendant who makes 
an affidavit on which a void search warrant is is¬ 
sued, but who neither delivers it to the officer nor 
directs it to be delivered, nor directs a search to be 
made, is not liable for the execution of the war¬ 
rant.** The fact that defendant went before the 
grand jury on process of the state, where it did 
not appear that he made any effort to procure the 
indictment, does not make him liable;** but where, 
by means of a grand jury investigation, he corrupt¬ 
ly or oppressively brought about the indictment and 
prosecution of another, maliciously and without 
probable cause, he is guilty of malicious prosecution 
the same as though he had sworn out a warrant in 
the first instance.** 

§ 15. How Defendant’s Liability Attaches 

Defendant’s liability In malicious prosecution may 
attach, Inter alia, by personal commission; by virtue of 
command, advice, or ratification; or by virtue of rela¬ 
tionship. 

Liability in malicious prosecution may attach in¬ 
ter alia, by personal commission, joint or several; 
by virtue of command, advice, or ratification; or 
by virtue of relationship.*^ Recovery may be had 
against anyone who personally instituted or caused 
the original wrongful proceeding,** although the 
formal complaint was made by another,** but this 
liability does not attach to one in whose name an 
action is brought without his authority.*^ An ac¬ 
tion for malicious prosecution may have as a pri¬ 


mary basis statements made by defendant, either un¬ 
der oath or otherwise,** and an exemption from 
prosecution for defamation for relevant statements 
made in the course of judicial proceedings does not 
necessarily preclude a person unjustifiably prose¬ 
cuted from redress by malicious prosecution.** 

Command, advice, or ratification. Liability may 
also attach where the person sought to be charged 
directed, commanded, or advised another to insti¬ 
tute the judicial proceedings complained of in the 
first instance,*^ or ratified the act.** It has been 
held that an action for malicious prosecution based 
on void search proceedings may lie, although the 
justice exceeded his jurisdiction in issuing the war¬ 
rant,** or the officer exceeded his authority in exe¬ 
cuting the warrant.** 

§ 16. -Effect of Mistake of Magistrate 

The defendant le not liable as for a malicious pros¬ 
ecution, where he makes a full and truthful statement 
of facts to a magistrate, and the magistrate acts there¬ 
on under the mistaken belief that the facts so stated 
constitute an offense. 

It is generally held that, where a party in good 
faith makes a full and truthful statement of facts 
to a magistrate and the magistrate acts thereon and 
issues a warrant or does some other act which the 
law does not justify, mistakenly believing the facts 
so stated to constitute an offense, the party making 
the statement is not liable as for a malicious prose¬ 
cution.* This is also true in a case in which the 


Huffhes V. Van Brasrgen, 105 Fi2d 
494, 44 N.M. 634. 

Forwarding’ to defexidaaLt for algna- 
tnre "by codefendaut 
Where the district attorney, as a 
result of his own Investigation and 
on his own initiative, prepared an in¬ 
formation, which he forwarded to 
defendant by mail, who presented it 
to a codefendant to be signed, de-| 
fendant did not institute the prose¬ 
cution, and, therefore, was not liable 
for damages in a malicious prosecu¬ 
tion suit.—^Dickson v. Young, Z21 N. 
W. 1820, 208 Iowa 1. 

87. Ark —^Harr v. Ward, 84 S.W. 
496, 73 Ark. 43'7. 

88. N.T—Wallace v. Williams, 14 
N.T.S. 180, J81. 

89. Ala —Corpus Juris cited tu 
Bryant v Hartford Fire Ins. Co., 
159 So. 685, 688, 230 Ala. 80. 

Tez.—Corpus Juris Quoted in Daugh¬ 
try V. Blanket State Bank, Civ 
App., 60 S W.2d 272, 274—^Brene- 
man v. West, 50 SW. 471, 21 Tex. 
Clv.App. 19. 

90. Ala—^King v. Second Nat Bank 
& Trust Co. of Saginaw, Mich., 173 
So. 498, 234 Ala. 106. 


Explanation of role 
The rule that a person who ma¬ 
liciously and without probable cause 
procures indictment of another by 
grand jury Is guUty of malicious 
prosecution relates to intentional 
suppression of known material facts, 
and not to failure to disclose all con¬ 
flicting reports as to the facts; it 
may be accomplished by fraud, per¬ 
jury, subornation, or by willful sup¬ 
pression of known material facts 
and intentional thwarting of fair in¬ 
vestigation; but it does not require 
person appearing before grand Jury 
with information that crime has 
been committed to furnish witnesses 
seeking to criminate each other, or 
to make full investigation as to who 
is telling the truth—King v. Second 
Nat. Bank & Trust Co. of Saginaw, 
Mich, supra. 

91. Mo.—Corpus Jtiris quoted lu 
Coffman v. Shell Petroleum Cor¬ 
poration, 71 S.W.2d 97, 103, 228 Ho. 
App 727. 

Liability by reason of relationship 
see infra S 68. 

92. U.S—^Reisteror v. Lee Sum, N, 
T., 94 F. 343, 86 C.CJL 285. 

38 O.J. p 396 note 99 
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Persons responsible see infra S5 62- 
67. 

93. N.T.—Dann v. Wormser, 66 N.T. 

S. 474, 88 App.Dlv. 4CO. 

94ta Me.—Soule v. Winslow, 64 Me. 
518. 

95. Fla—^Fisher v. Payne, 113 So 
378, 93 Fla. 1085. 

96. Fla.—^Ange v. State, 123 So 
916, 98 Fla. 638. 

97. N.M.—^Meraz v. Valencia, 210 P. 
226, 28 N.M. 174. 

Pa.—Cooper v Electro-Tint Engrav¬ 
ing Co., 70 Pa.Super. 517. 

38 C JT. p 396 note 2. 

98. Ala—Shannon v. Simms, 40 So 
574, 146 Ala 673. 

Colo—Climax Dairy Co. v. Mulder, 
242 P. 666, 78 Colo 407. 

38 C.J p 396 note 3 

99- Or—Shaw v. Moon, 24'6 P. 818, 
117 Or, 658, 45 A L It. 600. 

1. Or—Shaw v. Moon, supra. 

Wash.—Olson v. Haggerty, 124 P 

145, 69 Wash. 48. 

2. Cal—Krause v. Spiegel, 29 A 
707, 94 Cal 870. 28 Am.B.R. 137, 
16 L.BA. 707. 

Idaho.—Corpus Jtixlg citod in ZiOwe 
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charge made is of a particular offense and the mag¬ 
istrate without authority changes it to another.^ 
On the other hand, if the party making the com¬ 
plaint acts with improper motives and uses improp¬ 
er means to induce the magistrate to proceed, a 
different case is presented and, if he acts ma¬ 
liciously and without probable cause, he will not be 
absolved from liability for the error of the magis¬ 
trate,^ but will be liable for his own act “in setting 
the magistrate in motion.”® A defendant in an ac¬ 
tion for malicious prosecution also cannot claim 
immunity on the ground that he merely stated the 
facts to the magistrate who issued the warrant and 
is not bound by his deduction therefrom, where the 
affidavit for the warrant stated that plaintiff feloni¬ 
ously did certain acts.^ 

§17. - Statements Made to Prosecuting 

Attorney and Other Officers 

Statements made to a prosecuting attorney or oth¬ 
er ofheer may not constitute a basis for malicious pros¬ 
ecution, if they were made in good faith, and such official 
made a mistake of law, or acted on his own Investiga¬ 
tion, In prosecuting the alleged crime. 

If defendant truthfully states the facts to the 
prosecuting attorney and he makes a mistake of 
law in filing an information on the facts stated, 
defendant cannot be held responsible.® So, also, 


where the prosecuting officer acts on an independ¬ 
ent investigation of his own instead of on the in¬ 
formation or statement of facts supplied by the 
party making the complaint, the latter has not caused 
the prosecution and cannot be held liable in an ac¬ 
tion for malicious prosecution,® even though the in¬ 
formation supplied by him proves to be false, and 
his belief therein was one which a reasonable man 
would not entertain.1® 

An action for malicious prosecution will not lie 
against the party making the complaint, where he 
acts only in subordination to the prosecuting attor¬ 
ney and under the latter's directions,^! or where he 
states the facts to the prosecuting attorney, leaving 
him to judge of the propriety of proceeding with the 
charge and where the latter acts on his own initia¬ 
tive in so doing,!® especially where he does not even 
notify the party making the complaint;!® and this 
rule is not affected by the fact that defendant had 
warned plaintiff that, if certain acts were not done, 
the matter would be placed before the prosecuting 
attorney.!^ It has also been held that the failure 
of the prosecuting attorney to discontinue proceed¬ 
ings, begun with probable cause, where he was in 
full control, does not expose defendant to liability.!® 

On the other hand, the fact that the charge of 
which accused was acquitted was not the one on 


V. Skagrgs Safeway Stores, 286 P. 
616, 618, 49 Idaho 48 
Ind.—^Batten v. McCarty, 16i8 N.B. 

583, 86 Ind.App. 462 
Iowa—^Boike v. Hams, 2 N.W.Sd 
647. 231 Iowa 967. 

NM—Hall V Britt, 297 P. 987, 36 
N.M. 371—Nelson v. Hill, 232 P. 
526, 30 N.M 288. 

38 C.X p 396 note 6. 

3. Wash.—^Hamburer v. Hagrleson, 
200 P. 806, 116 Wash. 616. 

38 C J. p 397 note 8. 

4. U.S.—Teal V. Fissel, C.C.Pa, 28 
F. 351 

NM—Hall v. Britt. 297 P. 987, 35 N. 

M. 371—Nelson v. Hill, 232 P. 626, 
80 N.M. 288. 

5. Ill.—Wllmerton v. Sample, 42 Ill. 
App 254. 

La.—^Barton v. Kavanaugrh, 12 La. 
Ann 332, 

6. Ill—Wllmerton v. Sample, 42 Ill. 
App. 254, 257. 

7. N T,—Humphrey v. Prudential 
Ins Co., 16 N.Y.S 480, 482, affirm¬ 
ed 32 NE. 647, 135 N.T. 650 

38 C.J. p 397 note 12 

8. US—^Wasserman v. Louisville & 

N. R Co. C.CLa.. 2« P. 802 
Iowa—Boike v. Harris, 2 N.W.2d 

647. 231 Iowa 957 

Mont—Corpus Jturls gnoted Su Pu- 
ulio V. Roman, 245 P. 523, 526, 76 
Ment. 105. 


j 9- Ala.—^Amencajn Surety Co. v. 

Pryor, 115 So 176, 217 Ala 244. 
Cal —CoxpiLs juris quoted in Werner 

V Hearst Publications, 151 P.j2d 
308, 312, 65 Cal.App.2d 667. 

Ind.—Western Oil Refining: Co v. 
Glendenninj, 166 N.E. 182, 90 Ind. 
App. 631. 

Mont.—^Pyles v Armstrong:, 276 P. 
763, 84 Mont. 338—Halladay V. 

State Bank of Fairfield, 212 P. 
861, 66 Mont. 111. 

N.M.—Corpus Juris cited in Hujhes 

V Van Brugrgren, 106 P.2d 494, 498, 
44 N.M. 534. 

38 C.J. p 397 note 15 

* 

10. NM.—Hughes v. Van Bruggen, 
105 P.2d 494, 44 N M. 534 

11. Ind—^Western Oil Refining Co 
V. Glendenning, 156 N.E 182, 00 
Ind App 631 

Ky—^Tocum v. Polly, 1 B.Mon 358, 
36 Am B, 683. 

Mo—Corpus Juris cited in Madden 

V Covington, 86 SW.2d 190, 193 
—^Pinson V. Campbell, 101 S.W. 
621, 124 Mo App. 260. 

Vt—^Ryan v Orient Ins. Co., 119 A. 
423, 426, 96 Vt. 291. 

18, La—Strong v American Ry 
Express Co., Ill So. 6'69, 163 La 
180. 

Mont—Halladdy v. State Bank, 212 
P. 861, 66 Mont. 111. I 
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N.M.—^Hughes v. Van Bruggren, 106 
P.2d 494, 44 NM 634. 

N.T.—^Hopkinson v. Lehigh Valiev 
R Co., 164 NE 104, 249 NT 296 
—^Lunghino v. Marine Trust Co of 
Buffalo, 298 N.T.S. 669, 163 Misc. 
766. affirmed $ N.T.S.2d 660, 254 
AppDiv. 924, reargument denied 
8 N.T.S 2d 1012, 255 App.Div. 936. 
Wash—Carr v. Zellerbach Paper Co., 
14 P 2d 35. 169 Wash 493. 

38 C J p 397 note 17. 

Xoformation through deputy sheriff 
Even if deputy sheriff, in submit¬ 
ting to assistant county attorney 
fact That eyewitnesses identified 
plaintill, as the man who forged in¬ 
dorsement on a check and cashed the 
check, was acting as defendants* 
agent and not in his official capacity, 
effect would be nothing more than 
the submission of information by de¬ 
fendants direct to assistant county 
attorney, which they had legal right 
to do, as respects liability for ma¬ 
licious prosecution action.—^Deaton 
V. Montgomery Ward ia Co, Tex.Civ. 
App., t59 SW.2d 969, error refused. 

13. Mont.—Caddel v. Brown, Id? P- 
897, 57 Mont. 266. 

14fc. Wash.—-Carr v, Zellerbach Pa¬ 
per Co., 14 P.2d 35, 169 Wash 493. 

15. NT—McCarthy v. Bar.ett, 120 
N.Y.S. 705, 144 App Div.' ISTI, 
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which he was arrested as a result of information 
furnished by defendant does not relieve defendant 
from liability if he did not fairly and fully state the 
facts to the prosecuting attorney, where the second 
charge was based on the same facts and, if the 
statement of facts is false and malicious, defendant 
will not be relieved from liability in an action for 
malicious prosecution by reason of the fact that 
the prosecuting attorney instituting the proceedings 
was mistaken in believing that the facts stated war¬ 
ranted a prosecution.17 

Other officers. One who causes another’s prose¬ 
cution by false statements or misrepresentations, 
made to a police oflScer, with an improper motive, is 
liable for malicious prosecution,^® although he does 


not file a complaint or actually procure the prosecu- 
tion.i® Where, however, he discloses in good faith, 
to a police officer, or other public officer, all facts 
within his knowledge having a material bearing on 
the question of the guilt of the person suspected and 
leaves it to the officer to act entirely on his own 
judgment and responsibility as a public officer as to 
whether or not there shall be a criminal prosecu¬ 
tion, he is not liable in an action for malicious 
prosecution by reason of the erroneous conclusion 
of the officer that the facts warrant him in insti¬ 
tuting a criminal prosecution.^® Furnishing infor¬ 
mation to an officer, such as a game warden, who 
has no authority to arrest and try has been held 
not to constitute a basis for malicious prosecution.®^ 


m. WANT OF FBOBABLE CAUSE 


A. TN OENERAI/ 


§ 18. As Essential Element 

Want of probable cause for Instituting the original 
proceedings is an indispensable element of an action for 
malicious prosecution. 


Want of probable cause for instituting proceed¬ 
ings is an essential and indispensable element of an 
action for the malicious prosecution®® of either a 


16. Wash.—^Low v. McDonald, 155 P. 
748, 90 Wash. 122 

17. Mont.—Corpus atixls quoted In 
Puutio V. Roman, 245 P. 523, 526, 
76 Mont. 105 

N'T.—^Dennis v. Ryan, 65 N.Y. 385, 
22 AmR. 63*5 note. 

18. Ala.—^Dismukes v. Trivers 
Glothln^r Co. 127 So 188, 2'21 Ala, 
29 

Tex.—Meyer ▼. Vlereck, Civ.App., 286 
SW. 894. 

personal Ui wUl is not essential 
to liability for prosecution resulting 
from false statements —Meyer v. 
Viereck, supra. 

19. Tex.—^Meyer v Viereck, supra. 

20. Ala —^Dismukes v. Trivers 
Clothing Co, 127 So. 188, 2,31 Ala. 
29—U S. Cast Iron Pipe & Foun¬ 
dry Co V. Henderson, 116 So. 915, 
22 AlaApp 448, certiorari denied 
116 So. 917, 217 Ala. 520, and fol¬ 
lowed in TJ. S Cast Iron Pipe & 
Foundry Co. v Williams, 117 So. 
927, 22 AlaApp 695. 

Ind—Western Oil Refining Co. v, 
Glendennmg, 156 NE. 182, 90 Ind 
App 631 

Ohio—Stork v. Evert, 191 NB. 794, 
47 Ohio App. 256. 

Tex—Corpus JUrls cited la Meyer 
V. Viereck, Civ.App., 286 S.W. 894, 
896. 

38 C J. p 397 note 22. 

Arresting wrong person 
A defendant procuring issuance of 
warrant for arrest of stepfather is 
not liable for malicious prosecution, 
because arresting ofQcer mistakenly 


arrested stepson under warrant — 
Stork V. Evert, 191 N.E 794, 47 Ohio 
App. 26'6 
Deportation 

Mere giving of information to gov¬ 
ernment, on which government acts 
to arrest and deport person in¬ 
formed against, would not make in¬ 
formant liable for malicious prose¬ 
cution—^Raschid v. News Syndicate 
Co., 191 NE. 713, 1265 N.T. 1 
Expression of opinion 
One who honestly and in good 
faith expresses an opinion to an offi¬ 
cer who is investigating the perpe¬ 
tration of a crime as to who was 
Involved in it does not subject him¬ 
self to a suit for malicious prose¬ 
cution if it subsequently develops 
that the fact is otherwise—^Boyd v 
Hodson, Ind App, 72 NB.2d 46, 

21. Va—Petherbridge v. Bell, 132 6. 
E. 6)83. 146 Va. 822. 

28. U.S —^Vancouver Book & Sta¬ 
tionery Co. V. L. C. Smith & Cor¬ 
ona Typewriters, CCA Or., 138 P. 
2d 635, certiorari denied 64 SCt 
780—^Hornin v. Montgomery Ward 
& Co, CC.APa, 120 F 2d 500— 
Auburn Automobile Club v. Habig, 
C.G A.Ind., 84 F 2d 54—^Rouse v. 
Burnham, C.C.AKan, 51 F2d 709 
—Seaboard Oil Co v. Cunningham, 
C.C.AFla, 61 F2d 321, certiorari 
denied 5>2 S Ct. 35, 284 TJ S. 657, 76 
Ij.Bd. 567—^McAvey v. Emergency 
Fleet Corporation, D.C Mass, 16 F 
2d 40*5—Hartford-Empire Co v 
Shawkee Mfg. Co, D.C Pa, 67 F 
Supp, 26—Smith v. Fontana, D.C.N. 
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Y., 48 F.Supp 65—^Riegel v. Hy- 
grade Seed Co, D.C.NT, 47 F. 
Supp. 290—Gardner v Bank of 
Pinehurst, DC.N.C, 36 PSupp. 727 
—Arndt V. Herman, D C N J., 21 F 
Supp. 884—^Larocque v Dorsey, C. 
CA.N.Y., 299 F. 566. 

Ala.—Covington v, Robinson, 6 So 2d 
421, 242 Ala 337—-Turner v J 
Blach & Sons, 5 So 2d 93, 242 Ala 
127—^Penney v. Warren, 116 So 16. 
217 Ala 120—^Askin & Marine Co 
V. Logan, 130 So 768, 23 Ala.App 
13, certiorari domed 130 So 770, 
222 Ala 62—^Nixon v. Pierce, 111 
So. 200, 21 Ala.App 591, certio¬ 
rari denied 111 So. 201, 216 Ala 
454. 

Ark.—Gazzola v. New, 87 S W.2d 68, 
191 Ark 724—Wm R. Moore Dry 
Goods Co. V. Mann, 284 S.W 42, 
171 Ark. 360. 

Cal.—Jaffe v. Stone, 114 r2d 336, 
18 Cal‘2d 146, 186 ALR 776— 
Lotts v. Whitworth, 173 l>J2d 623, 
76 Cal App 2d 601—iraydol v. Mor¬ 
ton, 82 r.2d 623, 28 Cal App 2d 
383—Garfield v. Peoples Finance 
& Thrift Co of Riverside, 74 P.2d 
1061, 24 Cal.App.2d 144—White v 
Brinkman, 73 r.2d 254, 23 Cal.App. 
2d 307—Lorber v. Storrow, 70 P. 
'2d 513, 22 Cal.A^p42d 26—^Perry v 
Washington Nat. Ins. Co, 5i8 P 
2d 701, 14 Cal.App.2d 609, dis¬ 
senting opinion 69 P 2d 158, 14 
Cal.App.2d 609—Richter v. Neilson, 
64 P.2cl 6i, 11 Cal.App2d 603—Mc- 
Phoetors v Bateman, 63 P2d 196, 
11 Cal.App 2d 106—^Haydel v Mor¬ 
ton, 48 P.2d 709, 8 Cal.App 2d 730 
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—Naylor v. Peters, S3 P.Sd SS3, 139 
CalApp. 244—Selvester v. Kenne¬ 
dy. 30 P.2d 68. 137 Cal.App. 260 
—Shigreru Hayashida v. Tsuneha- 
chi Kakimolo. 23 P.2d 311. 1S.2 Cal 
App 743—Gordon v. Mount, 13 P. 
2d 932, 126 CaLApp 701—Gustason 
V, Speaks, 298 P. 40, 113 Cal.App 
247—^Randleman v. Boeres, 270 P 
374, 93 Cal.App 746—^Packrell v. 
McDonald, 262 P. 431, 8'7 CalApp. 
418—Cosulich V. Stempel, 253 P. 
344, 81 CalApp. 278. 

Colo.—Climax Dairy Go. v. Mulder, 
242 P. 666, 78 Colo. 407. 

Conn—See v Gosselin, 48 A.2d 6*60. 
133 Conn. 168—Calvo v. Bartolotta, 
152 A. 311, 112 Conn. 396—ShaefCer 
V. O K. Tool Co.. 148 A. 330, 110 
Conn. 5i28—^B\isario v. Cavallaro, 

142 A. 391, 108 Conn. 40—^McGann 
V. Allen, 134 A 810, 105 Conn. 177 
—Wall V. Toomey, 52 Conn. 36. 

Del.—Stidham v. Diamond State 
Brewery, 21 A 2d 2>S3, 2 Terry 330. 
Fla—Ward v Allen, 11 So 2d 193, 
152 Pla. '82—White v. Miami Home 
Milk Producers Ass’n, 197 So 126, 

143 Fla. 618—^Duval Jewelry Co. v. 
Smith, 136 So. 878. 102 Fla. 717— 
Tatum Bros. Heal Bstate & In¬ 
vestment Co. V. Watson, 109 So. 
623, 92 Fla 278. 

Ga—^Hicks V Brantley. 29 S.EI. 459, 
10.2 Ga 264—Coleman v. Allen, 5 S. 
F 204, 79 Ga. 637, 11 Am S.H 449 
—Sloan V. Glaze, 33 S.F 2d 846, 
72 GaApp 416—^Davls v. Gilbert, 
19 SB 2d 920, 67 Ga,App, 277— 
Price V Cobb, 11 6 B 2d 822, 63 
Ga.App. 694—Sykes v. South Side 
Atlanta Bank, 186 S.B. 464, 53 Qa. 
App. 460—^Vandhitch v. Alverson, 
183 SB. 106, 52 Ga.App 308— 
Hearn v. Batchelor, 170 SB. 203, 
47 Ga.App 213—^Davis v. Stephens, 
164 SB. Ill, 45 GaApp. 227— 
Coker V. Tate, 161 SB. 535, 40 Ga. 
App 801— Jj. W. Hogera Co v. 
Murray, 132 S.B. 139, 36 GaApp. 
49. 

Idaho—Corpus Otuds cited tai Fowler 

V. Huebelman, 14;2 P2d 594, 596, 
66 Idaho 231—^Luther v. First 
Bank of Troy, 183 P.2d 717, 64 
Idaho 416. 

Ill.—Schwartz v. Schwartz, 8 NB. 
2d 668. 366 Ill. 247, 112 A.L.H. 325 
—Shelton V. Barry, 66 N.B 2d 697, 
328 IlLApp. 497—Doss v. Hutson, 
62 N.B.2d 279, 321 Ill App. 157— 
Kaley v. Hulsxnan, 48 NB.2d 768, 
319 Ill App. 219—^Horvat v. Opas, 
42 NB.;2d 867, 315 Ill.App. 229— 
Brandt v. Brandt, 3 N.B 2d 96, 286 
Ill App. 161—^Berner v. Prairie 
State Bank, 281 Ill App. 31. 

Ind—Batten y. McCarthy, 158 N.B. 

583, 86 Ind App. 462 
Iowa.—Gripp V. Crittenden, 271 N. 

W. 599, 223 Iowa 240. 

Kan.—Ahrmg v. White, 131 P.2d 699, 
166 Kan. 60 

Ky.—Christopher y. Henry, 143 S.W. 
2d 1069, 284 Ky. 127—Louisville 


& N. R. Co. V. Sharp, 140 S.W.2d 
383, 282 Ky. 768—^Lexin^on Cab 
Co. V. Terrell, 137 S.W.2d 721, 282 
Ky. 70—^Unlon Bank & Trust Co 

V. Edwards, 137 S.W.2d 344, 281 
Ky. 693—Steams Coal Co. v. John¬ 
son, 37 S.W.2d 38, 238 Ky. 247— 
Ingrraham v. Blevins, 33 S.W.2d 
357, 236 Ky. 505—Davis v. Brady, 
291 SW. 412, 218 Ky. 384—Ches¬ 
apeake & O. Ry. Co. V. Faverty, 278 
SW. 561, 212 Ky. 140. 

La.—^Eusant v. Unity Industrial Life 
Insurance and Sick Benefit Ass*n 
of New Orleans, 196 So. 554, 195 
La. 347—^Hebert v. Hofiran, 167 So. 
430, 1»84 La. 750—Christian y. Leo¬ 
pold, 128 So. 513, 170 La. 652— 
Graham v. Interstate Electric Co, 
127 So. 879, 170 La. 392—Grafflag- 
nini V. Shnalder. 115 So. 287, 164 
La. 1108—Sargent v. Polar Bar Ice 
Cream Co, App, 196 So. 641—Ken¬ 
ner V Milner, App. 187 So. 309, 
rehearing denied 189 So. 460—^Mel- 
son V. Calhoun, 120 So. 115, 10 La. 
App. 492—Gann v. Vamado, 25 So. 
79, 51 La.Ann 370. 

Md—Owens v. Graetzel, 182 A. 266, 
149 Md. 689—Gkildstein v. Rau, 127 
A. 488. 147 Md. 6—Johns v. Marsh, 
62 Md. 323. 

Mass—Higgins y. Pratt, 56 NBdd 
595, 316 Mass. 700—Clark y. East¬ 
ern Massachusetts St. Ry., 150 N. 
E. 184, 254 Mass. 441—Boylen v. 
Tracy, 149 N,B. 674, 254 Mass. 105. 
Mich—Baker v. Barach. 29'7 N.W. 
472, 297 Mich. 219—^Tutton y. Ol¬ 
sen & Ebann, 282 N.W. 899, 251 
Mich. 642—^Turbessl v. Oliver Iron 
Mining Co, 229 NW. 454, 250 Mich, 
no, 69 A.L.R. 1059—Weiden v. 
Weiden, 224 N.W. 845, 246 Mich. 
347—Hamilton v. Smith, 39 Mich. 
222 . 

Minn.—Windgarden v. Grendahl, 277 
N.W. 202, 201 Minn. 664. 

Miss —^Brown v. Kisner, 6 So 2d 611, 
192 Miss. 746—Lancaster v. Pitts, 
122 So. 531, 164 Miss. 406. 

Mo.—^Ripley v. Bank of Skidmore, 
198 S.W.2d 861—Kvasmeka v. 
Montgomery Ward & Co., 166 S. 

W. 2d 603, 350 Mo. 360—^Bonzo v. 
Kroger Grocery & Baking Co., r25 
•SW.2d 75, 344 Mo. 127—Dawes V 
Starrett, 82 S.W.2d 43, 836 Mo. 897 
—^Higgins V. Knickmeyer-Fleer 
Realty & Investment Co., 74 SW. 
2d 805, 336 Mo. 1010—^Laughlin V. 
St. Louis Union Trust Co., 60 S. 
W.2d 92, 830 Mo. 523—Randol V. 
Kline’s, Inc, 49 S.W 2d 112, 330 
Mo. 313—Corpus Juris cited ui 
Randol v. Kline’s, Inc., 18 SW2d 
500, 505, 322 Mo. 746—Foster v. 
Chicago, B. & Q. R Co, 14 SW2d 
6'61, 321 Mo. 1202—O xpus Juris 
cited In Wilcox v. Gilmore, 6 S.W 
2d 961, 962, 320 Mo. 980—^Hender¬ 
son V. Cape Tradmg Co., 289 S 
W. 332, 316 Mo. 384—Jones v. 
Phillips Petroleum Co, App, 18 
S.W.2d 868—^Lindsay y. Byans, 
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App., 174 S.W2d 890—Beatty t. 
Puritan Cosmetic Co., 168 S.W.2d 
191, 236 Mo App 807—^La Chance 
V. National Pigments & Chemical 
Co. App., 104 SW.2d 693—Dye v. 
Loewer, App, 94 S.W,2d 948—^Mad¬ 
den V. Covington, App., 86 S.W.2d 
190—^Pritchett v. Northwestern 
Mut. Life Ins. Co., 73 S.W.2d 816, 
228 Mo App 661. 

Mont.—^Lindsey v. Drs. Keenan, An¬ 
drews & Allred, 166 P.2d 804— 
Corpus Juris cited In Wendel v. 
Metropolitan Life Ins Co, 272 P. 
245, 248, 83 Mont 252. 

Neb—Brewer v. Fischer, 14 N.W 2d 
315, 144 Neb. 712—^Bronnenkant v. 
Kucera, 8 N.W 2d 913, 141 Neb. 
40*8—Corpus Juris cited In Clau¬ 
sen V. Omaha Loan & Building 
Ass’n, 269 NW 617, 520, 131 Neb. 
666—Kersenbrock v. Security State 
Bank of Osmond, 234 N.W. 419, 
120 Neb 661 

N J.—^Prostick v. Vroom, 26 A-2d 268, 
128 N.J.Law 383, affirmed 29 A.2d 
857, 129 N.J.Law 465—Padayao v. 
Severance. 184 A. 614, 116 N.J.Law 
88'5. 

N.M.—^Delgado v. Rivera, 67 P 2d 
1141, 40 N.M. 217—Vincioni v. 

Phelps Dodge Corporation, 290 P. 
319. 35 N.M. 81. 

N.T—^Zebrowski v. Bobmskl, 16 N.B. 
2d 355, 278 N.Y. 332, reargument 
and motion to amend remittitur 
denied 17 N.B 2d 183, 278 NY. Tia 
—Keller v. Butler, 168 NB. 610, 
246 N.Y. 249, 55 AL.R. 349—Heyne 
V. Blair, 62 N.Y. 19—Graves v 
Rudman, 257 NYS. 212, 235 App. 
Div. 380, appeal dismissed 184 N. 
B. 121, 260 N.Y. 628—Kezer v. 
Dwelle-Kaiser Co., 226 N.YS. 722, 
'222 App.Div 360—Tiemey v. State, 
84 N.YS.2d 749, 178 Misc. 421, 
modified on other grounds 42 NT 
YS2d 877, 266 AppDiv. 434, af¬ 
firmed 54 NB.2d 207, 292 N.Y. 623 
—Weidlich V Weidlioh, 80 N.YS 
2d 326, 177 Misc. 246—^Lunghino 
V. Marine Trust Co. of Buffalo, 
298 NYS. 659, 163 Misc 765, af¬ 
firmed 6 N.Y.S 2d 6'50, 254 App Div 
92 i, reargument denied 8 N.Y.S.2d 
1012, 255 AppDiv. 936. 

N.G—^Manufacturers & Jobbers Fi¬ 
nance Corporation v. Lane, 19 S.R 
2d 849, 221 N C. 189—Miller v 
Greenwood, 10 S B 2d 708, 218 N 
C 146—^Abernethy v. Burns, 188 S 
B. 97, 210 NC. 68fr—Rhodes v 
Collins, 150 S.E. 492, 198 NC. 23 
—Slancil V. Underwood, 124 SB. 
845, 188 NC. 475 

ND.—Mielke v. Rode, 226 N.W. 607, 
58 ND. 466. 

Ohio.—^Burfce v. Kearney, 200 N.E. 
649, 51 Ohio App. 287—^Union v. 
United Battery Service, 171 NB. 
608, 35 Ohio App. 68—^Koch v Ten- 
nison, 19 Ohio App 239. 

Okl.—^Towne v. Martin, 166 P.2d 98, 
196 Okl 610—Gray v. Abboud, 87 
P.2d 144, 164 Okl. 331—^Empire Oil 



MALICIOVS PBOBECVTION 


64 aj.s. 


§ 18 

civil or a criminal action,*® no matter what the re¬ 
sult thereof;*^ in fact, w^t of probable cause for 
the prosecution of the original proceeding by de¬ 
fendant has been described as the gist of the ac¬ 
tion.*® The very foundation of the action is that 
the previous legal proceeding was resorted to or 


was pursued causelessly.*® 

Where it appears that there was probable cause 
to institute the original proceeding, such fact con¬ 
stitutes a complete and absolute defense or bar to 
an action of malicious prosecution,*7 irrespective of 


& Reflnlner Co. v. Williams. 86 P Sd 
291. 184 Okl 172—Williams v. 
Frey. 78 P.2d lOSS. 182 Okl 666 

Or.—^KuhnluLUsen ▼. Stadelman. 148 
F.2d 289. 174 Or. 290. rehearing 
denied 149 P.2d 168. 174 Or. 290— 
Meyer ▼. Nedry. 78 P.2d 389. 169 
Or 62—Peterson ▼. Cleaver, 266 P- 
428, 124 Or. 547 

Pa.—Simpson v. Montgomery Ward 
A Co.. 46 A 2d 874. 864 Pa. 87— 
Curley v. Automobile Finance Co. 
23 A.2d 48. 343 Fa. 280. 189 AL 
R. 1082—Alianell v Hoffman, 176 
A 207. 817 Pa 148—Altman v. 
Standard Refrigerator Co.. 173 A. 
411, 815 Pa 465—Taubman v. D A 
Schulte. Inc.. 158 A 150. 802 Pa 
170—^Taylor v American Interna¬ 
tional Shipbuilding Corporation, 
119 A 180. 27>6 Pa 229—MoClaffer- 
ty y. Philp, 24 A 1042. 161 Pa 86 
—Hubert v. Alta Life Ins Co.. 7 
ASd 98. 186 Pa Super 147—Hu¬ 
bert V Alta Life Ins. Co. 196 A 
618, 180 Pa Super. 277—Fergueon 
y. Reinhart. 190 A 163. 126 Pa.Bu- 
per. 154—Randall y. Fenton Stor¬ 
age Co. 177 A 675, 117 Pa.Super 
213—Simon v Darling. Com.PI. 
96 Pinsb.Leg.J 87 

R.I.—^Fox y. Smith, 66 A 6M, 26 
R.1. 255. 

SD—Stauffacher db Brother. 292 K I 
W. 4S2. $T SD 215, 125 JLL.'SL 925 
—^Brown v Keyes. 238 N,W. 819. 
64 SD 596 

Tex—Dflllas Joint Stock Xiand Bank 
of Dallas y. Bntton, 186 S.W.2d 
981. 134 Tex. 629—Robert & St. 
John Motor Go y. Bumpass, Civ. 
App, 66 S W 2d 399, error dismiss¬ 
ed—Daughtry y. Blanket State 
Bank, Civ App.. 60 S.W.2d 272— 
Zello y Glover, Civ.App., 69 S.W. 
2d 877—^Aldana y. Tavazon. Civ. 
App.. 16 S W 2d 678. 

Utah—Thomas y Frost, 27 P2d 469. 
83 Utah 207-^traka v. Voyles, 862 
P. 677, 69 Utah 123. 

Va—Page v. Wilson, 191 8.30. 678, 
168 Va 447—^Personal Small Loan 
Corporation v. Dahn, 186 S.B. 45, 
166 Va 472—^Freezer y. Miller, 176 
SB. 159, 168 Va. 180—Gresham v. 
American By. Express Co., 187 6.B. 
471, 147 Va 396—^Barton v. Cam¬ 
den. 187 SB 466. 147 Va 263— 
Petherhridge v. Bell. 132 S.B. 688, 
146 Va. 822—Guggenheimer y. 
Southern Seminary, 126 S.B. 72, 
141 Va 189. 

Wash.—^Pallett ▼ Thompkms, 118 P. 
2d 190, 10 Wash.2d 697. 

W.Va,—Show y. Mount Vernon Farm 
Dairy Products 28 S.B.2d 68, 125 


W.Va. 116—^Meadows ▼. Connne 
Coal & Land Co, 177 S.B. 281. 116 
W.Va 622. 

Wis—^Petxle V. Roberts, 8 N.W2d 
856, 243 Wls. 689—De Vnee v. Dye, 
869 NW. 270. 222 Wls 601. 

3i8 C.J. p 898 note 26. 

Went of reasonable or pxobabla oanse 
U.S—Van Sant ▼. American Ex¬ 
press Co.. C.C.APa, 168 F.2d 924 
D.C.—Wolter v Safeway Stores. D 
a, 60 F.Supp 12, affirmed 168 F 
2d 641, 80 U.SAppD.a 867, cer¬ 
tiorari denied 6*7 SCt. 64. rehear¬ 
ing denied 67 SCt 201 and 67 S 
Ct. 1301—Chapman v. Anderson, 8 
F.2d 886. 65 App DC. 166. 

False claim of reason for belief 
If an affiant had no good reason 
to believe that another committed an 
offense, but made complaint in which 
he charged that he had good reason 
to believe and did believe that such 
person committed an offense, he 
would be guilty of malicious prose¬ 
cution—Onifin Y. State, L88 S.W.2d 
1197, 187 Tex Or. 281. 

Probable cause for search wazxent 
The probable cause for issuance of 
a search warrant to search plaintifTs 
premises was not the probable cause 
involved In malicious prosecution ac¬ 
tion, and it was immaterial whether 
affidavit prepared by attomeye and 
signed by railroad's police officers 
was sufficient to constitute probable 
cause to magistrate for issuanoe of 
warrant, as regards liability in ma¬ 
licious prosecution action.—^Louis- 
I vine & N. R Co. y. Sharps 140 S.W. 
2d 888, 282 Ey. 768. 

ZioadJng case 

N.T.—Burt y. Smith, 78 HJD. 496, 
181 H.T, 1, 2 AnzLCaB. 576. 

83, Conn-HShaefler v, O. K. Tool 
Co.. 148 A 330, 110 Conn. 628. 

Ga.—Vandhilch y. Alverson, 183 S. 

E. 105. 62 GaAPP. 808. 

Mo—Ripley v. Bank of Skidmore. 
198 S.W.2d 861—^Laughlin v. St. 
Louis Union Trust Co., 60 SW.Sd 
92, 880 Mo. 628—Beatty v. Puritan 
Cosmetic Co, 168 S.W2d 191, 286 
Mo App. 807. 

88 aJ. p 896 note 86. 

84, Ala—Turner y. J. Blach ds Sons, 
6 So 2d 98. 242 Ala 127. 

Inference as to probable cause from 
result see infra SS 24. 88-89. 
ElTeot of Ixmocexioe or acgnlttal 
(1) In action for malicious pros¬ 
ecution, fact that plaintiff was In 
truth innocent or was acQultted does 
not entitle him as matter of right to 
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'recover, since there may have been 
circumstances or appearances creat¬ 
ing probable cause. 

Ill—^Berner v. Praine Stale Bank, 
281 Ill App. 31. 

La.—Sargent y. Polar Bar Ice Cream 
Co. App.. 196 So. 641. 

Va—^Page v. Wilson, 191 SB. 678, 
168 Va. 447. 

(2) Acquittal does not relieve 
plaintiff of the necessity of estab¬ 
lishing want of probable cause — 
Stansbury y. Luttrell, 137 A 889, 
152 Md. 663. 

aA Cal.—Harkrader v. Moore. 44 
Cal. 161—Singleton v Singleton. 
157 P2d 886. 68 Ca1.App.2d 681. 
Del-Stidham y. Diamond State 
Brewery. 21 A.2d 283, 2 Te ry 830. 
Fla—Ward v. Allen. 11 So.2d 198. 
162 Fla 88. 

Ga—Tanner-Brice Co. y. Barrs, 190 
SB. 676. 66 OaApp 463—Darnell 
Y Shirley. 122 SB. 252. 81 GaApp. 
764. 

3ECy— Wten y. Cornelius, 144 6W.2d 
814, 284 Ky. 360. 

Mo.—Henderson y. Cape Trading Co, 
289 S.W. 832. 816 Mo, 384—Lind¬ 
say Y. Evans. App., 174 S W2d 390. 
Neb.—Bechel y. PaciAc Express Co. 

91 NW. 868, 66 Neb. 826. 

Fa.—Curley y. Automobile Finance 
Co., 28 A2d 46. 848 Pa 280, 189 
AL.R. 1032. 

BKsla or primordial Issue 
U.S—^Rouse V. Burnham. CC-AEan.. 
51 F2d 709. 

S.C.—China v. Seaboard Air Line R 
Co., 92 S E. 23i5. 107 S.a 179. 

26. Kan.—CSorpns Juris quoted in 
Rowe y. Glen Elder State Bank, 
297 P. 703. 706, 182 Kan. 700 

Mo.—Corpus Juris died in Higgins 
y Knlokmeyer-Fleor Rualty A In¬ 
vestment Co, 74 SW2d 805. 812, 
886 Mo, 1010—^Lindsay y. Evana 
App, 174 S.W.2d 890—Madden V 
Covinsrton, App.. 86 SW.2d 190 
Mont.—Corpus Juris dtsd in Wendel 
y. Metropolitan Life Ina Co., 272 
P 245, 248, 88 Mont. 262. 

88 C.J. p 400 note 28. 

27. U.S.—Sheffield y. Cantwell, ca 

Alll., 101 F2d 851—Harlford-Em- 
plre Co. Y Shawkee Mfg Co.. D.0 
Pa. 67 F.Supp 26—Smith v. Fon¬ 
tana DCNY.. 48 FSupp 66. • 

Ala—^Nixon v. Sampson, 110 So. 700^ 
216 Ala 868—^Brown y. 3&£aater, IS 
So. 448. 104 Ala 461. 

Ark—Gkizzola y New, 87 S.W2d 68. 
191 Ark. 724—Price v. Morris, 188 
SW.180, 122 Ark. 888. 
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Cal.—^Paskle v. Williams, 6 P.2d 505, 
214 Cal. 482—^Murdock v. Gerth, 
150 P.2d 489, 65 Cal.App.2d 170— 
Norton v John M. C. Marble Co, 
86 P2d 892, 30 Cal.App.2d 451— 
Selvester v. Kennedy, 30 P 2d 63. 
137 CalApp. 250. 

Conn—Paranto v. Ball, 46 A.2d 6, 
132 Conn 568—Calvo v. Bartolotta 
152 A. 311, 112 Conn 396—^Brodrib 
V. Dobersteln, 140 A. 483, 107 Conn. 
294—^McGann v. Allen, 134 A. 810, 
105 Conn. 177 

D.C.—Wolter v. Safeway Stores, D 
C.. 60 F Supp. 12. affirmed 153 F 
2d 641, 80 U.S App D C. 357, cer¬ 
tiorari denied 67 S.C1. 64, rehear¬ 
ing denied 67 S Ct 201 and 67 S.Ct 
1301—Chapman v. Andrews, 3 P.2d 
336. 55 App D.C 165 
Ga.—Stuckey v. Savannah, P. & W. 
By. Co, 29 S.B. 920, 102 Ga 782— 
Bigden v. Jordan, 7 S E. 857, 81 
Ga. G68—Coleman v Allen, 5 SE 
504. 79 Ga 637, 11 Am.S B 449— 
Tanner-Brice Co. v Barrs, 190 S. 
B. 676, 55 GaApp 453—Davis v. 
Stephens, 164 SE 111, 46 Ga.App. 
227—Coker v Tate, 161 SE. 635, 
40 Ga.App. 801 

Ill.—Butler V Lewis, 47 NB2d 612, 
318 Ill App 225—^Horvat v. Opas, 
42 NE.2d 867, 315 Ill App. 229— 
Bernor v. Prairie State Bank, 281 
Ill App 31—Smith V. Hall. 37 Ill. 
App. 28. 

Iowa—Weisz v. Mooro, '265 N.W 
606, 222 Iowa 492, rehearing over¬ 
ruled and opinion supplemented 26 
N.W 443, 222 lowa 492 
Ean.—Corpus Jtizls gnoted In Bowe 
V. Glen Elder State Bank, 297 P. 
703, 705. 132 Kan. 709 
Ky—Wren v Cornelius, 144 SW2d 
814, 284 Ky. 350—Louisville & N. 
R. Co. V Sharp, 140 S.W.2d 388, 
282 Ky. 758—Lexington Cab Co. v. 
Terrell, 137 S.W.2d 751, 282 Ky. 
70—Union Bank & Trust Co. v. 
Bdwaxds, 187 SW.Sd 344, 281 Ky. 
698 

La.—Gralfagnini v Shnaider, 115 So. 
287, 164 Leu 1108—Glisson v. Big- 
gio, 74 So 907, 141 La 209—Lang 
V. De Luca, 32 So. 3i29, 108 La. 304 
—^Kenner v. Milner, App, 187 So. 
309, rehearing denied 189 So 460 
—^Barrios v Yoars, App., 184 So 
212—Melson v. Calhoun, 120 So. 
115, lU La App. 492 
Me.—Milner v. Hare, 134 A. 628, 125 
Me. 460. 

Md—Stansbury v. Luttrell, 137 A 
339, 155 Md. 553—Owens v Graet- 
zel, 132 A 265, 149 Md 689— 
Goldstein v Bau, 127 A. 488, 147 
Md 6. 

Maas.—^Bannon v. Auger, 160 NE. 
285, 262 Mass. 427—Kidder v. 

Parkhurst, 3 Allen 393. 

Mich—Weiden v. Weiden, 224 N.W. 
346, 246 Mich. 347—^Hamilton v. 
Smith, 39 Mich. 222. 

Mo.—Kvasnicka v. Montgomery 
Ward & Co., 166 S.W.2d 503, 350 
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Mo. 360—^Dawes v. Starrett, 62 S. 
W.2d 43, 836 Mo. 897—Lindsay v. 
Evans, App., 174 S.W.2d 390—Oon- 
pns Juris gnoted in Stoker v. El¬ 
mir, App., 33 S.W-2d 977. 980. 

Mont—Corpus Juris cited in Wen- 
del V. Metropolitan Life Ins Co, 
272 P. 245. 248, 83 Mont. 252. 

Neb—Turner v. O’Bnen. 5 Neb 542. 

N J.—Prostick V. Vroom, 26 A.2d 
268. 128 NXLaw 383, affirmed 29 
A.2d 857, 129 N.JLaw 465. 

NM.—^Marchbanks v. Young, 139 P. 
2d 594. 47 N.M 213—Corpus Juris 
cited In Hughes v. Van Bruggen, 
105 P.2d 494. 499, 44 N.M. 584. 

NY.—Simpson v. Coastwise Lumber 
& Supply Co. 147 N.B. 77, 239 N.Y 
492—Burt v. Smith, 73 N.E 495, 
181 N.Y. 1, 2 Ann.Cas. 576—Heyne 
V Blair, 62 N.Y. 19—Conway v. 
McKinley. 19 NY.S.2d 497, 259 
AppDiv. 396—^Hodge v. Skinner. 4 
N.Y S 2d 406, 264 AppDiv. 42— 
Agar V. Kelsey, 300 N.Y.S. 680, 253 
AppDiv 726—Freedman v. New 
York Soc. for Suppression of Vice, 
290 NYS 753, 248 App.Div 517, 
affirmed 10 N.E 2d 550, 274 NY. 
659—^Hubbard v. Banker, 24 NY. 
S.5d 289, affirmed 23 N.Y.S.2d 198, 
260 App Div. 901 

NC.—Rawls V Bennett, 19 S.E.2d 
126, 2'21 N.C 127. 

N D.—Mielke v. Rode, 226 N.W. 507, 
58 N.D. 465. 

Ohio—^Klntner v. Cheeks, 49 N.E.2d 
962, 71 Ohio App 333. 

Okl—^Towne v. Martin, 166 P.2d 98, 
196 Okl 510—Corpus Juris cited In 
Southern lee & Utilities Co v. 
Bench, 64 P2d 668, 669, 179 Okl. 
50. 

Or.—^Whlte v. Pacific Telephone & 
Telegraph Co., 90 P.2d 198, 162 
Or. 270 

Pa—Curley v. Automobile Finance 
Co., 23 Ai2d 4>8, 843 Pa. 280, 139 { 
A.L.B. 1082—^McClalferty v. Philp, 
24 A 1042, 151 Pa. 86—Hubert V. 
Alta Life Ins. Co., 7 A.2d 98, 136 
Pa Super. 147—^Trucksess v. Atlas 
Automobile Finance Corporation, 
196 A 537, 180 Pa Super. 105. 

SD.—corpus Juris dted in Roberts 
V. Mooney, 273 N.W. 378, 881, 66 
S.D. 287. 

Tenn.—Poster v. Andrews, 194 S.W 
2d 337, 183 Tenn. 544—Roberts v. 
Thomas H. Smart Motor Car Co., 4 
Tenn App. 271—Citty v. Miller, 1 
Tenn.App. 1. 

Tex,—^Deaton v. Montgomery Ward 
& Co., Civ.App., 159 S.W.2d 969, 
error refused 

Va—Page v. Wilson, 191 SB. 678, 
168 Va 447—Freezer v Miller, 176 
S.B. 169, 163 Viu 180—^Barton V 
Camden, 137 S.E. 465, 147 Va 268 
—^Virginia-Tennessee Motor Truck 
Corporation v. Wilson, 124 S E. 
231, 140 Va. 260. 

Wash—^Peasley v. Puget Sound Tug 
& Barge Co., 125 P.2d 681, 18 
Washed 485—^Brooks v. Bolde, 118 
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I P.2d 198, 11 Wash.2d 87—Pallett V. 
I Thompkins, 118 P.2d 190, 10 Wash. 
2d 697—Christiansen v. Anderson, 
37 P.2d 8*89, 179 Wash. 368—Bar¬ 
tolomeo V. Richards, 282 P. 925, 
154 Wash 642—^Hightower v. Un¬ 
ion Sav. & Trust Co., 152 P. 1016, 
88 Wash. 179, Ann.Cas.l918A 489. 
Wyo.—Henning v. Miller, 8 P.2d 826, 
44 Wyo. 114, rehearing denied 14 
P2d 437, 44 Wyo. 114—Boyer v. 
Bugher, 120 P. 171, 19 Wyo 463. 
38 C.J. p 400 notes 29. 30. 

Defenses generally see infra 69 73, 
74. 

Probable cause as Justll^priiig girose- 
cutioa 

(1) Anyone who has reason to be¬ 
lieve that there is probable cause for 
criminal prosecution has a legal 
right to undertake it.—Simpson v. 
Montgomery Ward & Co., 46 A 2d 
674, 354 Pa. 87—^Altman v. Standard 
Refrigerator Co., 173 A. 411, 315 Pa 
465. 

C2) This is particularly true 
where embezzlement of puMic funds 
and misfeasance in office ftpear to 
have been comml tted —Si n i mat ter 
V. Nese, 31 A.2d 510, 847 Pa. 9. 

probable cause as to part of charges 
made 

The fact that there was probable 
cause for making some of the charg¬ 
es of which accused was acquitted 
will not constitute a defense. 

Mo.—^Boogher v. Bryant, 86 Mo. 42 
N Y —Candler v. Petit, 2 N.Y Super. 
341. 

88 C J. p 400 note 33. 

Policeman’s investigation idiowlng 
probable causa 

Defendant whose agent instigates 
arrest without probable cause is not 
liable for malicious prosecution 
where'affidavit and warrant of ar¬ 
rest resulted from policeman's inves¬ 
tigation which showed probable 
cause—^U. S. Cast Iron Pipe & Foun¬ 
dry Co. V. Henderson. 116 So. 915, 2i 
Ala App. 448, certiorari denied 116 
So 917, 21'7 Ala 520. and followed 
in U. S. Cast Iron Pipe & Foundry 
Co. V. Williams, 117 So. 927, 22 Ala 
App. 695. 

Extradition proceedings 

The arrest of malicious prosecu¬ 
tion plaintiff on a fugitive warrant 
and the denial of extradition by the 
governor of the state of the forum 
was not in itself sufficient to sup¬ 
port a jury's verdict awarding dam¬ 
ages for malicious prosecution, inde¬ 
pendent of termination of criminal 
proceedings in the foreign jurisdic¬ 
tion, where there was probable cause 
for the extradition proceedings and 
it was only the misconception of the 
governor of his duty in extradition 
proceedings that prevented the re¬ 
turn of plaintiff to the foreign ju¬ 
risdiction —Stauffacher v. Brother, 
292 N.W. 432, 67 S D. 314, 128 A.LR. 
925. 
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the motive in instituting the prosecution,28 or of 
a conspiracy.29 The foregoing principles apply 
with full force and eftect in the case of prosecutions 
instituted by peace officers charged with the duty 
of protecting the persons and property of citizens 
and maintaining good order in the community.®® 
Want of probable cause by instigator of charge. 
The fact that the party making the charge had 
probable cause therefor does not prevent a recovery 
against the party instigating him to make the charge 
if the latter had no probable cause to believe that 
accused was guilty of the charge made.®i 
If the original charge is abandoned, probable 
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cause cannot avail to aid the party making the 
charge in support of a subsequent charge of an en¬ 
tirely different offense.®® 

§ 19. Relation to Malice 

In order to make out a cause of action In malicious 
prosecution, malice and want of probable cause must 
concur; either is Insufficient without the other. Want 
of probable cause cannot be inferred from malice. 

Malice and want of -probable cause are not syn¬ 
onymous,®® and, m order to make out a cause of ac¬ 
tion in malicious prosecution, malice and want of 
probable cause must concur.®^ Without malice. 


28. U.fi.—T W. Warner Co. v. An¬ 
drews. C.CAN.T. 73 P.2d 287, 
certiorari denied 55 S.Ot 516, 294 
U.S. 717, 79 li Ed. 1260. 

Cal.—Paskle v. Williams, 6 P.2d 505, 
214 Cal 482—^Murdock v. Gerth, 
150 P.2d 489, 65 CalApp.2d 170. 
Ga—Ta#ner-Brice Co. v. Barrs, 190 
SE. 676, 55 GaApp. 453. 

Kan—CorpiLB Juris quoted, in Rowe 

V Glen Elder State Bank, 297 P. 
703, 706, 132 Kan. 709. 

La.—Kenner v. Milner, App., 187 So. 

309, rehearinsr denied 189 So. 460. 
Md—Stansbury v. Luttrell, 137 A. 
339, 352 Md. 563—Owens y. Graet- 
zel. 132 A 266, 149 Md. 689— 
Goldstein v. Rau, 127 A 488, 147 
Md. 6. 

Mo.—Lindsay v. Evans, App., 174 S, 
W 2d 390—OoxpnB Juris quoted in 
Stoker y. ElnilE, App, 33 S.W42d 
977, 980. 

N.T.—^Heyne v. Blair, 62 NT. 19. 
N.D.—MIelke v. Rode. 226 N.W. 607, 
68 ND. 465 

Okl—^Towne y. Martin, 166 P2d 98, 
196 Okl. 510—Corpus Jims dted In 
Southern Ice & Utilities Co v. 
Bench, 64 P.2d 668, 669, 179 Okl. 
50. 

Pa —Curley v Automobile Finance 
Co., 23 A.2d 48,'343 Pa. 280, 139 
A.LR 1082. 

S D —Corpus Juris cited In Roberts 

V Mooney, 273 NW. 37i8, 381, 66 
SD 287. 

Va—Page v Wilson, 191 SB 678, 
168 Va 447—Freezer y. Miller, 176 
SE 360, 163 Va 180. 

38 C J. p 400 note 30 
“If it appear that the defendant 
had probable cause the action must 
fail, no matter how wicked or Uasri- 
tious the real motive. The circum¬ 
stances having* been such as would 
have Justified a man of rectitude in 
moving In obedience to his duty as 
a citizen, the i.*w wiU not inquire 
whether he who <.id move was gov¬ 
erned by base moMves or not. The 
act in itself being proper, the bad 
purpose in the mind is left to the 
penalties of the moral law"—Wei- 
den V. Weiden, 224 NW. 345, 346, 


246 Mich. 347—Hamilton v. Smith, 
39 Mich. 2212, 226. 

Duty to prosecute as sole motive 
It is not essential to probable 
cause that sole motive in institut¬ 
ing a prosecution was a reasonable 
belief that prosecutor had a duty 
to prosecute —Virglnia-Tennessee 

Motor Truck Corporation v. Wilson, 
124 S E. 231, 140 Va 260. 

Collection of debt or damages 

(1) Fact that person used crim¬ 
inal prosecution to collect debt does 
not in itself show want of probable 
cause, evidence of improper motive 
being material only as showing mal¬ 
ice. 

Pa—Curley v Automobile IB^nance 
Co, 23 A.2d 48, 343 Pa. 280, 139 
ALR. 1082. 

Va —^Virginla-Tennessee Motor 

Truck Corporation v. Wilson, 124 
S E 231. 140 Va. 260. 

(2) Fact that defendant in action 
for malicious prosecution caused 
plaintiffs arrest and prosecution for 
purpose of collecting civil damages 
which defendant claimed to have 
suffered, growing out of the facts in¬ 
volved in the criminal charge, did 
not render probable cause unavaile.p- 
ble as defense to the civil action.— 
Kintner v. Cheeks, 49 N.B.2d 962, 71 
Ohio App 333. 

89, Okl.—Towne v. Martin, 166 P. 
2d 98, 196 Okl. 510. 

30. R.l.—^Atkinson v Birmingham, 
116 A 206, 4-1 R.I. 123 

31. Wis—Woodworth V Mills, 20 N. 
W. 728, 61 Wis. 44, 50 Am R. 18'6. 

38 C J. p 400 note 32. 

32. NY.—^Francis v. Tilyou, 49 NY. 

S 799, 26 AppUiv. 340. 

38 O J p 400 note 34. 

33. Fla.—Ward v. Allen, ll So 2d 
193, 162 Fla. 82—White v. Miami 
Home Milk Producers Ass’n, 197 
So. 12i5, 143 Fla. 518 

3^ tJ S.—Van Sant v. American Ex¬ 
press Co, CCAPa., 168 P,2d 924 
—Auburn Automobile Co. v Habig, 
CCAInd., 84 F 2d 64—Rouse v. 
Burnham, C,CAKan., 61 F.2d 709 j 
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—Seaboard Oil Co. v Cunningham, 
C O A.Fla., 51 F 2d 3'21, certiorari 
denied 52 S Ct. 35. 284 US. 657, 
76 LBd 567—^American Ry Ex¬ 
press Co. V. McDermott, CCAPa, 
44 F2d 955—^Duke Power Co v. 
Greenwood County, D C S C, 36 F 
Supp 419—^Larocque v. Dorsey, C 
C.A.NY., 299 F 656. 

Ala—^Turner v. J Bloch & Sons, 6 
So 2d 93, 242 Ala 127—McCarty v 
Williams, 102 So 133, 312 Ala 
232—^Askln & Marine Co. v Lo¬ 
gan, 130 So. 768, 23 Ala App. 13, 
certiorari denied 130 So 7*70, 222 
Ala 52—^Nixon v Pierce, 111 So 
200, 21 Ala.App. 591, certiorari de¬ 
nied 111 So 201, 215 Ala. 454 

Ark.—Gazzola v. Now, 87 SW2d 68, 
101 Ark. 724—Wm. R Moore Dry 
Goods Co V. Mann, 284 SW. 42, 
171 Ark. 360. 

Cal.—^McAfee v Los Angeles Gas & 
Electric Corporation, 9 PSd 212, 
215 Cal 219—Haydel v. Morton, 82 
P.2d 623, 28 Cal App.2d 383—White 
V. Bnnkman, 73 P.2d 264, 23 Cal. 
App.2d 307— Perry y, Washington 
Nat. Ins. Co., 68 P.2d 701, 14 Cal 
App 2d 609, dissenting opinion 69 
P.2d 168, 14 Cal.App2d 609—Rich¬ 
ter V. Neilson, 54 r>.2d 64, 11 Cal. 
App.{2d 503—Garfield v Peoples Fi¬ 
nance & Thrift Co of Rivorside, 74 
P.2d 1061, 24 Cal.App.2d 144—Nay¬ 
lor V. Peters, 33 P.3d 893, 139 Cal 
App. 244—Gordon v. Mount, 18 P 
2d 932, 125 Cal.App 701—Randle- 
man v, Boeros, 270 P 374, 93 Cal 
App 746—Packroll v. McDonald, 
262 P 431, 87 Cal.App 418—Co&u- 
hch V. Stompcl, 253 P 344, 81 
Cal App. 278—Black v. Knight, 187 
P 80, 44 Cal.App. 756 
I Colo.—McIntosh v City and County 
I of Denver, 65 ^^3d 1337, 98 Colo. 

403, 103 A L R. 1509. 

Conn—Shaoffor v. O K. Tool Co, 
148 A. 330, 110 Conn. 528—Brodnb 
V. Doberstein, 140 A. 4-83, 107 Conn. 
294 

Del —Stidham v. Diamond State 
Brewery, ,31 A.2d 283, 2 Terry 330. 
D.C.—Chapman v. Andorson, 3 F.2d 
886, 66 AppD.C 106. 

Fla.—Tatum Bros Real Estate & In- 
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want of probable cause is wholly insufiSdent,*® I whether the original proceedings were dvil or crim- 


vestment Co. v. W&tson, 109 So. 
623, 92 Fla 278. 

Ga—Coleman v. Allen, 5 S.E1 204, 
79 Ga. 637, 11 Am SR. 449—Camp¬ 
bell V Tatum, 30 S.F 2d 56, 71 Ga 
App 58—^Pnce v Cobb, 11 S.B 2d 
822, <63 GraApp 694—-Hearn v 

Batchelor, 170 SB 203, 47 Ga.App. 
213—^Davis V Stephens, 164 S.B. 
111, 45 GaApp 227. 

Ill — ^Doss V. Hutson, 52 N.Bi2d 279. 
321 Ill App. IS^—Kaley v. Huls- 
man, 48 N.B.2d 768, 319 Ill App 219 
—^Horvat v. Opas, 4'2 N.Bj2d 867, 
316 Ill App 229—^Makare'wlcz v 
National Lead Co., 260 Ill.App 16. 

Kan—^Ahringr v. White, 131 P.2d 699, 
156 Kan. 60 

Ky.—^Louisville & N. R Co v. Sharp, 
140 SW2d 383, 282 Ky. 768—Un¬ 
ion Bank & Trust Co. v Edwards, 
137 SW2d 344, 281 Ky. 693—J B 
Colt Co. V. Grubbs, 268 S.W. 817, 
206 Ky '809—^Illinois Cent. R Co 
V Anderson, 268 S.W. 311, 206 Ky. 
000—Steams Coal Co. v- Johnson, 
37 SW.2d 3<8, 238 Ky. 247. 

La—^Busant v. Unity Industrial Life 
Insurance and Sick Benefit Ass*n 
of New Orleans, 196 So. 664, 196 
La. 347—Graham v. Interstate 
Electric Co, 127 So. 879, 170 La 
392—Gralfagnini v. Shnalder, 116 
So 287, 164 La. 1108—Gann V 
Varnado, 26 So. 79, 6*1 La.Ann 370 
—Sargent v. Polar Bar Ice Cream 
Co., App., 196 So. 641—Melson V 
Calhoun, 120 So. 116, 10 La.App. 
492. 

Hd—Owens v Graetzel, 132 A. 265, 
149 Md. 689—Johns v. Marsh, 62 
Md 823. 

Mass.—^Boylen v. Tracy, 149 N.E 
6*74, 264 Mass. 106. 

Mich—^Hamilton v Smith, 89 Mich. 
1222 

Minn—^Windgarden v Grendahl, 277 
N.W 20*2, 201 Mmn. 664. 

Miss—^Brown v Kisner, 6 So 3d 611, 
192 Miss 746. 

Mo.—Polk V. Missouri-Kansas-Texas 
R. Co., Ill SW2d 138, 341 Mo. 
1213, 114 A.LB. 873—Foster v. 

Chicago, B & Q R Co, 14 S W 2d 
561, 321 Mo 1202—Jones v. Phil¬ 
lips Petroleum Co, App., 186 S 
W 3d 868—Lindsay v. Evans, App., 
174 S.W 2d 390—McKee v. Wilson. 
App, 277 S W. 609. 

Y.....Graves v Rudman, 267 N.T.S. 
212, 236 AppDiv 380. appeal dis¬ 
missed 184 NB 121, 260 NY. 638 
— Weidlich V Weidlich, 30 N.T.S. 
2d 326, 177 Misc 246. 

NC.—^Manufacturers & Jobbers Fi¬ 
nance Corporation v Lane, 19 S B 
2d 849. 221 N.C 189—-Stancil v. 
Underwood, 124 S.B. 846, I8i8 N.C. 
476. 

ND—Mielke v Bode, 226 N.W. 607, 
68 N.D. 466. 


Ohio.—^Yeager v. Tomich, App., 68 
N.E 2d 110. 

Okl—Williams v. Prey, 78 P.2d 1062, 
182 Okl 656. 

Or.—^KuJinhausen v. Stadelman, 148 
P.2d 239, 174 Or. 290, rehearing 
denied 149 P.2d 168. 174 Or. 290 
Pa—Simpson v Montgomery Ward 
& Co. 46 A.2d 674. 354 Pa 87— 
Taubman v. D A. Schulte, Inc, 
163 A 160, 302 Pa. 170—^Taylor 
V American International Ship¬ 
building Corporation, 119 A. 130, 
275 Pa 229—McClaflerty v. Philp, 
24 A. 1042, 151 Pa. 86—Hubert v. 
Alta Life Ins Co., 7 A.2d 98, 136 
Pa Super 147—Randall v. Fenton 
Storage Co., 177 A. 676, 117 Pa Su¬ 
per 212—Simon v. Darling, Com 
PL, 95 PittsbLeg.J. 87. 

R. I.—^Fox V. Smith, 66 A. 698, 26 R. 
L 255 

S. D.—^Brown v. Keyes, 233 N.W. 819, 

64 SD. 596. 

Tenn.—Nashville Union Stockyards, 
Inc. V. Grissim, 13 Tenn.App. 115. 
Tex.—^Deaton v Montgomery Ward 
& Co., Civ App., 169 SW.l2d 969, 
error refused—^Robert & St, John 
Motor Co. V Bumpass, Civ.App, 

65 S.W.2d 399, error dismissed 
Utah.—Thomas v. Frost, 27 P 2d 469, 

83 Utah 207. 

Va—^Page v. Wilson, 191 SB. 678, 
16i8 Va 447—^Personal Small Loan 
Corporation v. Dahn, 186 S.B. 46, 
166 Va. 472—^E^eezer v. Miller, 176 
SB. 159, 163 Va. 180—Virginia 
Electric & Power Co. v. Wynne, 
141 S E 829, 149 Va 882—Gresham 
V. American Ry. Express Co, 137 
SB 471, 147 Va. 396—Barton v. 
Camden, 137 S.B. 466. 147 Va. 263 
—^Petherbndge v. Bell, 132 S,B. 
683, 146 Va. 822—^Scott v. Shelor, 
28 Gratt 891. 69 Veu 891. 

Wash—Ck>Tpn 0 JtudB cited la Peas- 
ley V. Puget Sound Tug & Barge 
Co, 126 P.2d 681, 688, 18 Wash. 
3d 48'5. 

W.Va.—^Hunter v. Beckley Newspa¬ 
pers Corp.. 40 S.E.2d 332—Show v. 
Mount Vernon Farm Dairy Prod¬ 
ucts, 28 SB 2d 68, 126 W.Va. 116. 
Wis.—^Petrie v Roberts, 8 N.W 2d 
356, 242 Wis. 639—De Vries v. 
Dye, 269 N.W. 270, 222 Wis. 601— 
Small V. McGovern, 94 NW. 661, 
117 Wis. 60S 

Wyo —Henning v Miller, 8 P.2d 826, 
44 Wyo. 114, rehearing denied 14 
P.2d 437, 44 Wyo 114. 

38 C J. p 400 note 36. 

Malice generally see infra S§ 40-44. 

Gist of aotioa 

jjija—Tatum Bros Real Estate & 
Investment Co v. Watson, 109 So. 
623, 92 Fla 278 

Ga—Coker v Tate, 161 SB. 635, 40 
GaApp 801. 

Mo —^Henderson v. Cape Trading Co, 
289 SW. 382, 316 Mo. 384. 
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—Schneider v. Mueller, 89 A.2d 
132, 132 N.J.Law 168. 

S D.—^Davis V. Farmers* Grain & 
Produce Co, 201 N.W. 708, 48 S. 
D 16. 

Wash.—Peasley v. Puget Sound Tug 
& Barge Oo, 126 P.2d 681, 13 
Wash 3d 485—Pallett v. Thomp- 
kins, 118 P.2d 190, 10 Wash 2d 697. 
•Vy.va.—^Vorholt v Vorholt, 160 S.B. 
916, 111 W.Va. 196. 

Froseontors axe not liable for in.- 
dignlties suffered in Jail by plaintiff 
where they acted without malice 
and with probable cause—McAfee v. 
Los Angeles Gas & Electric Corpo¬ 
ration, 9 P.2d 212, 216 Cal. 219. 

Attaohment 

Cal —^Merron v. Title Guarantee & 
Trust Co., 113 P.2d 481, 46 Cal.App. 
2d 60. 

Ky.—^McBride v. Alles, 2 S.W.2d 891, 
222 Ky. 726. 

Yenn.—^Boyce v- Early-Stratton Co., 
10 TeniLApp. 545. 

One who files a Us pendens notice 
maliciously and without probable 
cause is liable for the loss sustained, 
notwithstanding right to file 11s pen¬ 
dens notice given by code.—Johnston 

V. Deidesheimer, 232 P. 1118, 76 Colo. 
559. 

35. U.S.—Ciorpiui Juris cited, in Van 
Sant V American Exp. Co., C C.A. 
Pa., 168* P.2d 924, 930—^American 
Ry. Express Co. v. McDermott, C- 
C.APa, 44 F.!2d 965. 

Ala—^Brown v. Master, 16 So. 443, 
104 Ala. 451. 

Cal.—^Hudson v. Zumwalt, 149 P.2d 
467, 64 Cal.App.2d 866—Gordon V 
Morint, 18 P.2d 932, 135 Cal.App. 
701. 

DC.—Chapman v. Andrews, 8 F3d 
836, 65 APP.D.C. 165 

Ill. _^KAley v, Hulsman, 48 N.E 2d 

7©8, 319 Ill App. 219 
Kf * Ti —^Ahring v White, 131 P.2d 
699, 156 T Tnn, 60—^Walker v. Smay, 
196 P. 231, 108 Kan. 496. 

Ky—^Illinois Cent. R. Co. v, An¬ 
derson. 268 S.W. 311, 206 Ky. 600 
Mich.— Hamilton v. Smith, 39 Mich 
222 . 

Mo.—McKee V. Wilson, App., 277 S. 
W. 609. 

pg^_Gozpiis Juris Q,iioted in Simpson 
V. Montgomery Ward & Co., 46 A. 
3d 674, 681, 354 Pa 87. 

Ya—^Personal Small Loan Corpora¬ 
tion V. Dahn, 186 S B. 46, 166 Va 
472—^Freezer v. Miller, 176 SB. 
169, 163 Va. 180. 

Wash—^Peasley v. Puget Sound Tug 
& Barge Co., 135 P.2d 681, 13 
Wash.2d 485. 

W. Va—Hunter v. Beckley Newspa¬ 
pers Corp,, 40 S.E.2d 332, 

38 aJ. P 401 note 87. 
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inal,®® On the other hand, it is not suflScient to 
show merely that the action was maliciously prose¬ 
cuted; it must also appear that the action was 
commenced or continued without probable cause, 
since malice alone, however g^eat, is insufiScient,®^ 

As discussed supra § 18, where it appears that 


there was probable cause to institute the original 
proceeding, such fact constitutes a complete de¬ 
fense to an action of malicious prosecution; and 
this is true irrespective of the malice of the person 
bringing the original proceeding,®® and even though 
such malice is express.®® Want of probable cause 
cannot be inferred from malice,^® however great 


36. Oal—^Hudson v. Zumwalt, 149 
P.Sd 457, 64 Calj^pp.2d 866. 

37. U.S--Corpus Juris cited in Van 
•Bant Y. American Bxpress Co., C.O. 
A.Pa., 158 F.2d 924, 930. 

Cal.—^Haydel v. Morton, 82 P.2d 623, 
28 Cal.App.2d 383—Gordon v. 
Mount, 13 Pj2d 933, 195 CalApp. 
701—Black V. Knight, 187 P. 89, 44 
Cal.App. 756. 

Del.—^Stidham v. Diamond State 
Brewery, 21 A.2d 983, 2 Terry 330. 
DC.—Chapman y. Andrews, 3 F.2d 
336, 55 App.DC. 1‘6S. 

Ga—Coker y. Tate, 161 S.3B1. 636, 40 
Ga.App 801. 

Ill.—^Kaley y. Hulsman, 48 N.B 2d 
768, 319 IlLApp. 219 
Kan.—^Ahrmg y White, 131 P.2d 699, 
156 Kan. 60—Walker y. Smay, 196 
P. 231, 108 Kan. 496. 

Ky.—^Union Bank & Trust Co. y. Ed¬ 
wards. 137 SW2d 844, 281 Ky. 
693—J. B. Colt Co. Y. Grubbs, 268 
S.W. 817, 206 Ky. 809. 

Mo.—^Lindsay y Evans, App, 174 S. 
W.2d 390—^McKee y. Wilson, App., 
277 S.W 609. 

Neb.—Turner y. O'Brien, 6 Neb. 642. 
N.T.—Weidlich v. Weidhch. 30 N. 
Y.S.2d 326, 177 Misc 246—Hubbard 
Y. Banker, 24 N.T.S2d 239, affirm¬ 
ed 23 N.TS2d 198, 260 App.DlY. 
901. 

ND.—Mielke v. Bode, 226 N.W. 607, 
68 N.D. 466. 

Pa.—Curley v. Automobile Finance 
Co., Com.Pl., 21 Wash.Co. 124, re¬ 
versed on other grrounds 23 A.2d 
48, 343 Pa. 280, 139 AL.Il 1082. 
Tenn.—Corpus Juris dted in Nash¬ 
ville Union Stockyards, Inc. v. 
Grissim, 13 Tenn App 115, 127 
Va—^Personal Small Loan Corpora¬ 
tion v Dahn, 186 SE. 45, 16$ Va. 
472—^Freezer v. Miller, 176 S.B. 
169, 163 Va. 180. 

WVa—^Hunter v. Beckley Newspa¬ 
pers Corp, 40 SE.2d 332. 

Wis —^Petrie v Boberts, S N.W.2d 
365, 242 Wis. 639 

38 C.J. p 401 note 38, p 402 notes 39, 
40. 

38. U.S.—^Van Sant v. American Ex¬ 
press Co., C.CAPa, 158 F.2d 924 
—Auburn Automobile Co. v. Habig, 
C.CAInd., 84 F2d 54—^Rouse v. 
Burnham. C.O.A.Ean, 61 F2d 709 
Ala—^Nixon v. Sampson, 110 So. 700, 
216 Ala 368—^Brown v. Master, 16 
So. 443, 104 Ala. .451. 

Cal,—^Paskle y. Williams, 6 P2d 605, 
214 Cal 482. 

■ Conn,—McGann y. Allen, 184 A. 810, 


105 Conn 177—Shea y. Berry, 106 
A. 761, 93 Conn. 475. 

D.C.—Wolter v. Safeway Stores, D. 
O., 60 F.Supp 12, affirmed 163 F. 
2d 641, 30 US.APP.D.C. 367, certio¬ 
rari denied 67 S.Ot. 64, rehearing 
denied 67 SCt 201 and 67 S.Ct. 
1301—Chapman v. Andrews, 8 F. 
2d 336, 55 App.DC 165. 

Ga—Coleman v. Allen, 5 S.E. 204, 
79 Ga. 687. 11 Am.S.B. 449-^ohns 
Y. Gibson, 4 S.E.2d 480, 60 Ga.App. 
685—^Davis v. Stephens, 164 S.E 
111, 45 Ga.App. 227—Coker v. Tate, 
151 S.E. 635, 40 Ga.App 801. 

Ill.—Horvat v. Opas, 42 N.E 2d 867, 
316 IlLApp. 229—Smith v. Hall, 87 
IlLApp. 28. 

Ky.—^Lexington Cab Co. v. TeirelL 
137 S.W.2d 721, 282 Ky. 70—Union 
Bank & Trust Co. v. Edwards, 137 
S.W.2d 344, 281 Ky. 693—J. B, Colt 
Co. Y. Grubbs. 26i8 S.W. 817. 206 
Ky. 809. 

La—Kenner v. Milner, App., 187 So, 
309, rehearing denied 189 So. 460— 
Melson v. Calhoun, 120 So. 116, 
10 La App. 492. 

Me.—^Milner v. Hare, 134 A. 628, 125 
Me. 460. 

Md—Stansbury v. Luttrell, 137 A 
389, 152 Md 553—Owens v. Oraet- 
zel, 132 A 265, 149 Md. 689—Johns 
Y. Marsh, 52 Md. 823 
Mass—^Bannon v- Auger, 160 N.E. 
255, 262 Mass. 427. 

Mich.—Clanan v. Nushzo, 246 N.W. 
168, 261 Mich. 423. 

Minn.—Windgarden v. Grendahl, 877 
N.W. 1202, 201 Minn 564. 

Mo —^Lindsay v. Evans, App, 174 S. 
W2d 890. 

Neb.—Turner v. O'Brien, 5 Neb 642. 
N.M—^Marchbanks v Young, 139 P 
2d 694, 47 NM 218—Coxpui Jons 
cited in Hughes v. Van Bruggen, 
105 F2d 494, 499, 44 N.M 534. 
NY.—Heyne v. Blair, 62 N.Y. 19— 
Hubbard v Banker, 24 NYS.2d 
289, affirmed 23 N.Y.S.2d 198, 260 
App Diy 901. 

ND.—Mielke v. Rode, 626 N.W. 607, 
58 ND. 465 

Okl—Towne v. Martin, 166 P 2d 98, 
196 Okl 610—Corpus Juris oltod In 
Southern Ice & Utilities Co. v. 
Bench, 64 P.2d 668, 669, 179 Okl. 
60. 

Pa.—McClafferty v. Phllp, 64 A. 1042, 
161 Pa 86—^Hubert v. Alta Life 
Ins. Co., 7 A2d 98, 136 Pa.Super 
147 

Wash—^Peasley v. Puget Sound Tug 
& Barge Co., 125 P.2d 681, 18 
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Wash.2d 486—Huf v. Hague, 17 p. 
2 d 844, 171 Wash. 302—^Bartolomeo 
Y. Richards, 2i82 P. 926, 164 Wash. 
642. 

Wyo.—^Henning v. Miller, 8 P.2d 826, 
44 Wyo 114, rehearing demed 14 
P 2d 437, 44 Wyo. 114. 

38 C.J. p 401 note 38 [a]. 

“If probable cause end malice are 
both present, there can be no re¬ 
covery; if they are, both absent 
there can be none. In this class of 
actions it IS only where malice is 
present and probable cause is absent 
that there can be a recovery"—Cole¬ 
man Y. Allen, 6 S.E. 204, 206, 79 Ga 
637, 11 AmS.R. 449—^Davis v. Ste¬ 
phens, 164 SE, m, 45 GcuApp 2.27 
Duty to make eomplaint 
A person having probable cause 
for believing that another has com- 
I nutted a criminal offense has duty 
to make complaint before a proper 
officer of the law, regardless of 
whether he has malice against the 
offender.—^Petrie v Roberts, 8 N.W. 
2d 355, 242 Wis. 539. 

39. U.S.—^Rouse Y. Burnham, CC.A. 
Kan., 51 F.2d 700—Smith v. Fon¬ 
tana, D.CN.Y., 48 F.Supp. 55. 

N.M.—^Marchbanks v. Young, 189 P 
2d 594, 47 N.M. 213. 

N.Y.—Burt v. Smith, 73 NB. 49*5, 181 
N.Y. 1, 2 Ann.Cas. 6'76—Conway v 
McKinley, 19 N.T.S.2d 497, 259 
App,Dlv. 896—^Freedman v. New 
York Society for Suppression of 
Vice, LOO N.Y.S 763, 248 App.Div 
617, affirmed 10 N.E 2d 650, 274 N. 
Y. 669—^Hubbard v. Banker, 24 N 
Y.S.2d 1289, affirmed 23 N.Y.S.2d 
198, 260 App Div. 901. 

Wis.—^Petrie v. Roberts, 8 N.W 2d 
865, 242 Wis. 639. 

40. U.S.—Sheffield y. Cantwell, CC 
A.I11, 101 F.2d 351—Corpus Juris 
dted ia National Surety Co v 
Page, C.C.AVa., 68 F.2d 146, 149, 
rehearing denied 69 F.2d 370— 
Rouse Y Burnham, C.C.AKan„ 61 
P2d 709—^Larocque v. Dorsey, C. 
CAN.Y., 299 F. 666. 

Cal.—SinglPlon v. Singleton, 157 P. 
2d 88G, 68 CaLApp.2<i 681—Garfield 
Y. Peoples Finance ^ Thrift Co of 
Riverside, 74 P 2d 1001, 24 CaLApp. 
2d 1J4—^l^acjfio Nat. Co. v South¬ 
west Finance Co. of California, 40 
P.2d 66*2, 4 Cal.App 2d 330—^Moore 
v. Durrer, 16 I>.3d 076, 127 Cal. 
App. 769—Gustason v. Speaks, 298 
P. 40, 113 Cal.App. 247—Randle- 
. man v. Boeres, 270 P. 374, 93 OaL 
App. 745. 
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such malice may be,*^ even "the most express mal- 
#ce ."<2 However, as discussed infra § 43, malice 
may be imphed or inferred as a fact from want of 
probable cause; and there may be facts and cir¬ 
cumstances which do not amount to probable cause, 
but which, being evidence of want of malice, may 
justify the discharge of defendant on the ground 
that there was an entire absence of rnalice^^ 


§ 20. Probable Cause as a State of Mind 

Probable cause is a state of mind and the facts 
as to probable cause are regarded from the point of 
view of the party prosecuting. 

Probable cause is a state of mind^^ in that the 
facts are regarded from the point of view of the 
party prosecuting; the question is not what the 
actual facts were, but what he honestly and reason¬ 
ably believed them to be.^® 


Conn—Shaeffer v. O. K Tool Co., 
148 A 330. 110 Conn. 628—Brodrib 
V. Doberstein. 140 A. 483, 107 Conn 
294—^McGann v. Allen, 134 A. 810, 
105 Conn. 177. 

DC.—Wolter v. Safeway Stores, D 
C., 60 F.Supp. 12, affirmed 153 F.2d 
641, 80 n.S.App.D.C. 357, certio¬ 
rari denied 67 SCt 64, rehearing 
denied 67 SCt. 201 and 67 S.Ct. 
1301—Chapman v Anderson, 3 F. 
2d 336, 55 App.D.C. 165 
Fla—Ward v. Allen, 11 So 2d 193, 
152 Fla 82—^Duval Jewelry Co. v. 
Smith, 136 So 878, 102 Fla. 717— 
Tatum Bros. Heal Bstate & In¬ 
vestment Co. V. Watson, 109 So. 
6.23, 92 Fla. 278. 

Ga.—Price v Cobb, 11 SE2d 822, 

63 Ga.App. 694—^Tanner-Bnce Co. 

V. Barrs, 190 S.B. 676, 55 Oa.App. 
453—Hearn v. Batchelor, 170 S.B 
203, 47 Ga.App. 218. 

Ill.—Doss V Hutson, 52 K.B.2d 279, 
321 IU.APP. 157. 

Iowa—Dugan v. Midwest Cap Oo„ 
239 N.W. 697. 213 Iowa 751. 

Ky.—J. B Colt Co. V. Grubbs, 268 
SW 817, 206 Ky. 809, 

Da.—GrafiTagnlnl v. Shnaider, 115 
So. 287, 164 La. 1108. 

Mass.—Higgins v. Pratt, 66 N.B2d 
595, 316 Mass. 700—Keefe v. John¬ 
son, 24 N.E2d 520, 804 Mass. 572 
—Bannon v. Auger, 160 NE. 255, 
262 Mass. 427—^Kidder v. Park- 
hurst, 3 Allen 393 

Mich—Clanan v. Nushzno. 246 KW 
DUS, 261 Mich. 428—Weiden v. Wei- 
den, 224 H.W. 345, 246 Mich. 347. 
Miss—^Lancaster v. Pitts, 122 So. 
531, 154 Miss. 406. 

Mo—^Lindsay v. Evans, App, 174 S. 

W. 2d 390. 

N.Y.—Mezzacapo v Krivis, 245 N.Y. 

S 278, 230 App.DiV. 465. 

ND—Mielke v. Bode, 226 NW. 607, 
58 N.D 465. 

Okl—Gray v Abboud, 87 P2d 144, 
184 Okl 331. 

S C —•Clemmons v. Nicholson, 185 S 
E 34, 180 S.C. 64. 

SD—Brown v. Keyes, 223 N.W. 819, 

64 S.D 696. 

Tenn.—Oozpiu Jiuls cited la Nash¬ 
ville Union Stockyards, Inc. v 
Gnssim, 18 Tenn.App. 115, 3 27 
Va.—^Virginia Electric & Power Co 
V. Wynne, 141 S.E. 829, 149 Va 
882—^Virginia-Tennessee Motor 
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Truck Corporation v. Wilson, 124 
S.E. 231, 140 Va. 260. 

Wash.—Puffe v. Frink. 285 P. 430, 
166 Wash. 678. 

W.V€L—Hunter v. Beckley Newspa^ 
pers Corp., 40 S.E.2d 332. 

Wyo,—Henmng v. Miller, 8 P.2d 8.26, 
44 wyo. 114, rehearing denied 14 
P.2d 437, 44 Wyo. 114. 

38 C.J. p 402 note 41. 

41. Iowa —Dugan v. Midwest Cap 
Co, 239 NW. 697, 213 Iowa 751. 

Tenn.—Corpus Juris cited is. Nash¬ 
ville Union Stockyards, Inc. v. 
Gnssim. 13 TennJLpp. 115, 127. 

38 C.J. p 403 note 42. 

42. Cal.—Singleton v. Singleton. 1671 
P2d 886. 68 CalJLpp.2d 681. 

Conn.—Shaeffer v. O. K Tool Co, 148 
A. 880, 110 Conn. 628—McGann v. 
Allen, 134 A. 810, 813, 105 Conn. 
177. 

Ga—^Price v. Cobh, 11 S.B.2d 822, 68 
Ga.App 694—^Heam v Batchelor, 
170 SB 203, 47 GaApp. 213 

Tenn.—Corpus Juris cited in, Nash¬ 
ville Union Stockyards, Inc v. 
Grisslm, 13 Tenn.App. 116, 127. 

88 C J. p 403 note 43. 

43. Ala—^Long v. Hedgers, 19 Ala 
321. 


44. Colo—Smith V, Hensley, 109 P. 
2d 909, 107 Colo. 180. 

Pa—Corpus Juris ducted in. Curley 
V. Automobile Finance Co., 23 A. 
2d 48, 61, 343 Pa. 280, 139 A.L.H 
1082. 

Wis—^Petrie v. Heberts, 8 N.W.2d 
855, 242 Wis 639—^Schwartz v 
Schwartz, 240 N.W. 177, 206 Wis 
420—Eggett V. Allen, 96 N.W. 803, 
119 Wis 826. 

38 O.J. p 403 note 46. 

45. U.S.—^Van Sant ,v. American 
Express Co, CC.A.Pa, 158 F2d 
924—Smith v. Fontana, D.CN.Y, 
4i8 F.Supp. 55. 

Ala.—^McLeod v. McLeod, 75 Ala. 483. 

Cal —White v Brinkman, 73 P.2d 
254, £3 Cal App 2d 307—Hichter 

V Neilson, 54 P.2d 54, 11 Cal.App. 
2d 503 

Ga.—'Cook V Walker, 30 Ga 610. 

La.—^Eusant v. Unity Industrial Life 
Insurance and Sick Benefit Ass'n 
of New Orleans, 196 So. 554, 195 
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La. 847—^Urbanek v. Moore. 164 
So. 4, 179 La 300—Graham v In¬ 
terstate Electric Co. 127 So. 879. 
170 La 392—Gann v. Vamado, 25 
So. 79. 51 La.Ann. 370. 

Me.—^Humphries v. Parker, 52 Me. 
502. 

Md.—Johns V. Marsh, 52 Md, 828. 
Mass.—Higgins v. Pratt, 56 N.E.2d 
695, 316 Mass 700—Keefe v John¬ 
son, 24 N.E2d 520, 804 Mass. 672 
—^Lewis V. Goldman, 186 N.B, 67, 
241 Maas. 677, 24 A.L.H. 260— 
Bacon v. Towne, 4 Cush. 217—^Kid¬ 
der V. Parkhurst 8 Allen 398. 

Mo—^Lindsay v. Evans, App., 174 
S.W 2d 390—Smith v. Glynn. App., 
144 S.W. 149. 

Or—Watts V. Gerkinfir. 228 P. 136. 

Ill Or. 641, 34 A.LR. 1489. 

Pa.—Curley v. Automobile Finance 
Co., 23 A.2d 48, 343 Pa 280, 180 
A L.R. 1083—Groda v. American 
Stores Co.. 173 A 419, 315 Pa. 484 
94 A.L.H. 738—Taylor v. Americar 
International Shipbuilding Corp 
119 A. 130, 276 Pa 229—McCarthy 
V. De Armit, 99 Pa. 63—^Ferguson 

V. Reinhart. 190 A. 163. 126 Pa 
Super. 154—Randall v Fenton 
Storage Co., 177 A. 676. 117 Pa 
Super. 212. 

RI.—Goldstein v. Foulkea, 86 A. 9, 
19 H.I. 291. 

S.D—^Richardson v Dybedahl, 98 N 

W. 164, 165, 17 S.D. 629. 

Tenn.—^Bry-Block Mercantile Co v. 
Proctor, 13 Tenn App 46 

Va—Munger v. Cox, 131 SB. 841. 
146 Va. 674. rehearing denied 132 
S.E 687, 146 Va 574. 

Wis—Messman v. Thlenfeldt, 62 N 
W. 522, 523, 89 Wis 685. 

38 C J. p 408 note 46. 

'Want of probable cause in each 
instance is to be determined not 
upon what the plaintiff had in fact 
done or not done, but on the knowl¬ 
edge, information, and opportunity 
for learning the facts which the de¬ 
fendants possessed at the time of 
the institution of the prosecution. 
The defendants were entitled to act 
upon what they believed to be the 
facts in instituting a prosecution, 
If the appearances were sufficient¬ 
ly reasonable to Justify their be¬ 
lief.”—Keezer v Dwelle-Kaiser Co, 
226 N.T.S, 722. 727, 222 App Div. 
350. 




§ 21. Validi^ of Statute on Which Action or 
Prosecution Based 

The fact that a statute under which plaintiff was 
prosecuted Is unconstitutional has been held to have 
no bearing on the question of probable cause, although 
there is also authority to the contrary. 

It has been held that the fact that a statute un¬ 
der which plaintiff was prosecuted is unconstitu¬ 
tional has no bearing on the question of probable 
cause,the view being taken that every statute 


should be considered valid until ^ judicial determi¬ 
nation to the contrary, and that the parties institut¬ 
ing the prosecution have a right to act on the as¬ 
sumption that it is valid.^^ On the other hand, it 
has been held that an action for enjoining payment 
of money belonging to the state on a purchase made 
under an alleged unconstitutional statute cannot be 
said to be without probable cause, since a reasonable 
man might well entertain a belief that the statute 
was unconstitutional.^® 


B. m CIVIL PROCEEDINGS 


§ 22. In General 

Probable cause In civil proceedings cobsista of facts 
and circumstances warranting a cautious and reason¬ 
able man in the honest belief that hia action and the 
means taken In prosecution of It are Just, legal, and 
proper. 

With the necessary changes in points of detail, 
the same principles determine questions of prob¬ 
able cause in civil proceedings as in criminal,^® al¬ 
though it has been said that the initiator of a civil 


action, in order to be free from liability for mali¬ 
cious prosecution, need not have the same degree 
of certainty as to relevant facts as is required of 
one who initiates a criminal prosecution.5® 

Probable cause in civil proceedings consists of 
such facts and circumstances as will warrant a cau¬ 
tious, reasonable, and prudent man in the honest 
belief that his action and the means taken in prose¬ 
cution of it are just, legal, and proper.Bl Probable 


46. Mich.— BiTdsall y. Smith. 122 N. 
W. G26. 166 Mich 390 

OkL—Oeipus JaxlB cited In Southern 
Ice & Utilities Co. v. Bench. 64 P. 
2d 668. 669. 179 Okl. 60. 

47. Mich.—Birdaall v. Smith. 122 N. 
W. 626, 168 Mich 390 

48. Neb.—Cohbey v. State Journal 
Co., 113 N.W. 224, 27 Neb. 626. 

49. Mo —Coxpiu Juris dted In 
Wilcox y. Gilmore, 8 SW.2d 961, 
962, 3>20 Mo. 980. 

WVa—Hunter y Beckley Newspa¬ 
pers CoTp., 40 S £!.2d 332. 

38 C.J. p 408 note 29 

Probable cause for criminal proceed- 
ingB see infra §§ 26-39. 

sa Ky—Smith y. Smith, 178 SW. 
2d 613, 296 Ky. 785. 

51, U.S —^National Surety Co. y. 
Page, CCA.Va., 58 P.2d 146, re¬ 
hearing deftiied 59 F2d 370 

Cal—Lotts V Whitworth, 173 P 2d 
823, 76 Cal.App.2d 601—Murdock 
V. Gerth. 150 P.2d 489, 65 CalApp 
2d 170—Hudson v. Zumwalt, 149 P 
2d 457, 64 Cal App 2d 866—Mac- 
Gruer y. Deniyelle, 297 P 633, 113 
Cal.App. 49—^Black v Knight, 187 
P. 89, 44 Cal App 756. 

Conn—Paranto y Ball, 46 A 2d 6, 
132 Conn. 568—Wall v. Toomey, 62 
Conn 35, 36. 

Ga.—Corpus Juris cited in Harber y. 
Davison-Paxon Co, 167 S.B. 781, 
782, 46 Ga.App. 467—Odom y Atta- 
way, 152 S.B. 148, 41 Ga.App. 61. 

Ky.—^Smith y. Smith, 178 S W.2d 
613, 296 Ky. 786 

Md.—North Point Const. Co. y Sag- 
ner, 44 A 2d 441—Owens y. Graet- 
zel. 132 A. 267. 149 Md. 689. 


[ Mo.—Wilcox y. Gilmore, 8 S W.2d 
961, 320 Mo. 980—Henderson v. 
Cape Trading Co., 289 S.W 332, 
316 Mo. 384—Cbrpus Juris cited In 
Jones y. Phillips Petroleum Co, 
App., 186 SW.2d 868. 872—Lindsay 
y. Byans, App, 174 SW.2d 890 
N.Y—Hubbard y. Banker, 24 NY. 
S2d 2*89, affirmed 23 N.Y.S 2d 198, 
260 AppDlv 901. 

Okl—Towne y. Martin, 166 P 2d 98, 
196 Okl 610—^Gray y. Abboud, 37 
P 2d 144, 184 Okl. 331. 

Utah-^traka y. Voyles, 252 P. 677, 
69 Utah 128 
38 C.J. p 417 note 28. 

Identity of names 

The fact that plaintiff in mali¬ 
cious prosecution action based on 
garnishment proceedmg and person 
whose salary defendant Intended 
to garnish had identical names was 
insulllcient in itself to make out a 
prima facie case of probable cause, 
but was merely a circumstance to be 
weighed with other testimony in de¬ 
termining whether defendant used 
due diligence—Jones y. Phillips Pe¬ 
troleum Co., Mo,App., 186 S.W.2d 
868 

The prosecutor’s motiyes haye 
nothing to do with his probable 
chonce of success.—T. W. Warner 
Co V Andrews, C.CA.NY., 73 P2d 
287, certiorari denied 56 S.Ct. SI'S, 
294 U.6 717, 79 LBd 1260. , 

Examination as to mental condition 
In action to recover damages from 
physicians, alleged to have caused 
plaintiff's apprehension end tempo¬ 
rary incarceration in insane asylum 
by making false certificates of his 
mental condition without having per¬ 
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sonally examined him, logic and 
good faith form prominent part in 
determining defendants' liability, 
and whore one apprehended and tem¬ 
porarily incarcerated was actually 
in mental condition desenbod in stat¬ 
ute, under which he was proceeded 
against, physician is not liable in 
damages for such incarceration be¬ 
cause of false statement in certifi¬ 
cate that he examined person incar¬ 
cerated within three days immedi¬ 
ately before signing certificate, as 
truth of statement therein as to pa¬ 
tient’s mental condition constitutes 
complete defense to action against 
physician for suoh damages.—Ohns- 
tQpher V Henry. 143 SW.2d 1069. 
284 Ky. 127. 

IMW in force at time of arrest 

The question of probable cause for 
an arrest in an action for debt, 
which question is idenlloal with that 
of the legal right to arrest, is to 
be detormlnod by the law in force 
at the time of the arrest, and not 
as afterward changed or interpreted 
—Gould V. Gardner. 11 La Ann. 289 
Probable cause held ohowu 

(1) Plaintiff's oral statement to 
another that defendant got two boys 
“to go end get him a load of moon¬ 
shine whiskey” established probable 
cause for defendant's slander action 
against plaintiff, because statement 
warranted defendant in believing 
that plaintiff had Imputed to de¬ 
fendant a crime in violating the 
state and federal liquor laws.—Smith 
V. Smith, 178 S.W.2d 613, 296 Ky. 
785 

(2) Agent's withholding of premi¬ 
ums over amount of disputed com- 
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cause for the institution of an action does not mean 
legal cause.®^ The manner in which a civil proceed¬ 
ing was prosecuted cannot affect the question of 
want of probable cause, but only that of malice.®® 
Conversely, want of probable cause in a civil pro¬ 
ceeding exists when the circumstances are such as 
to satisfy a reasonable and prudent man that he 
had no ground for suing.®^ 

The existence of probable cause depends on the 
facts within the knowledge of defendant at the 
time he instituted the proceeding, and not on subse¬ 
quent events or on matters then unknown to him,®® 
but before prosecuting the action he is under the 
duty of using due care and diligence to ascertain 
the facts.®® 


§ 23. Attachment Proceeding 

Want of probable cause Is essential to an action 
top maliciously suing out an attachment. For probable 
cause to exist, it Is sufficient that the debtor's con¬ 
duct was such as to render the attachment a measure 
of reasonable precaution. 

In accordance with the general rule stated supra 
§ 18, want of probable cause for suing out an at¬ 
tachment against a debtor is essential to an action 
for maliciously suing out an attachment,®^ and, if 
there was such probable cause, an action for ma¬ 
licious prosecution against the attaching creditor 
will not lie.®® Probable cause is a belief by the 
attaching creditor in the existence of the facts es¬ 
sential to the prosecution of his attachment, founded 
on such circumstances as, supposing him to be a 


mission and demandinsr release In 
full before paying insurance com¬ 
pany amount admittedly due held 
probable cause for prosecution to 
revoke license—National Surety Co. 
V. Page, C.C.A.Va.. 69 F.2d 870, de¬ 
nied rehearing 68 F.2d 146. 

(3) It has been held that, where 
defendant instituted a lunacy in¬ 
quisition, a bona fide professional 
determination by physicians appoint¬ 
ed to examine the person claimed to 
be Insane is conclusiye evidence that 
probable cause existed.—^Bode v. 
Schmoldt, 187 N.W. ■64*8, 177 Wis. 8. 
dissenting opinion 187 NW. 1024, 177 
Wis 8. 

(4) Other circumstances 

Xj s—Vancouver Book & Stationery 
Co V. L C, Smith & Corona Type¬ 
writers. aCAOr. 138 F2d 686, 
certiorari denied 64 S.Ct. 780, 321 
U.S. 786, 88 L.Bd. 1077. 

DC. — ^I^e V Dunbar, MunApp., 87 
A.2d 178. 

Ga—^Harber v. Davlson-Paxon Co., 
16‘7 SE. 781. 46 GaApp 467. 

Ky.—^Perry Mercantile Co. v. Miller, 
26 S.W2d 35, 283 Ky. 148. 

—^North Point Const. Co. v. Sai^ 
ner, 44 A.i2d 441 

Okl—Gray v. Abboud, 87 P.2d 144, 
184 Okl 331 

38 C J p 417 note 28 [b]. 1 

Probable cause held not shown 

(1) Defendant could not establish 
probable cause for bringing prior 
proceeding in federal court on which 
nalicious prosecution aotion was 
based by showing that an applica¬ 
tion for issuance of certiorari out 
of United States supreme court to 
review decision of Missouri supreme 
court in case involving same ques¬ 
tion as was involved in federal case 
had been made, where application 
for certiorari had not been made un¬ 
til after institution of action in fed¬ 
eral court.—Lindsay v. Evans, Mo 
App. 174 SW2d 890 

(2) Other circumstances.—Cripe v. 


Pevely Dairy Co.. 276 lll.App. 231, 
certiorari denied Pevely Dairy Co. 
V Gripe, 66 S.Ct 115, 293 U.S. 698, 
79 LEd. 691—8S aJ. p 417 note 28 
[c]. 

52. Cal.—^Lotts V. Whitworth, 173 
P.2d 823, 76 CaI.App.2d 601—Mur¬ 
dock V. Gerth, 150 P.2d 489, 65 
Cal.App.2d 170. 

Where the prosecutor had a legal 
claim for as much ea, or more than, 
the amount sued for, legal cause for 
the action existed, and the prin¬ 
ciples of law controlling probable 
cause were not Involved.—^Paskle v. 
Williams, 6 P.2d 505, 214 Cal. 48,2. 

53. WVa—Hunter v. Beckley 
Newspapers Corp., 40 S E.2d 332, 

54. Ga —Haverty Furniture Co, v. 
Thompson, 169 S.E. 213, 46 Ga. 
App. 739 

Want of probable cause held not 
shown 

(1) Where Judgment creditor has 
no actual notice of proceeding where¬ 
in ludgment debtor has been dis¬ 
charged m bankruptcy, creditor's 
failure to search the records or make 
mqulry touching a discharge in 
bankruptcy before proceeding on his 
Judgment will not charge him with 
a want of probable cause —Coving¬ 
ton V Robinson, 6 So 2d 421, 242 
Ala. 837. 

(2) Fact that there was another 
euit pending for same cause of ac¬ 
tion In local 3 urisdiction when foT>| 
elgn suit was commenced is insuffi¬ 
cient to support conclusion that for¬ 
eign suit was commenced without 
probable cause, since each may pro¬ 
ceed to judgment and execution, 
when satisfaction of either will re¬ 
quire discharge of both.—Shaelfer v, 
O. K. Tool Co., 148 A- 830, 110 Conn. 
628 . 

(8) Other circumstances. 

U.S.—Beckwith v. S. F. Bowser & 
Co., D.C.Mass, 51 F.Supp. 788. 
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Conn.—Calvo v. Bartolotta, 162 A.. 
311, 112 Conn. 396 

N.T.—Weidllch v. Weidlich, 30 N.T 
S.2d 326. 177 Misc 245. 

Okl—Gray v. Abhoud, 87 P.2d 144, 
184 Okl. 331. 

Or.—HofCman v. E:immel, 20 P.2d 393, 
142 Or. 897. 

55. Cal.—^Hudson v. Zumwalt, 149 
P2d 457, 64 Cal.App 2d 866. 

Neb—^Bronnenkant v. Kucera, 3 N^ 
W.2d 918, 141 Neb. 408 
N.Y.—^Levy's Store v. Bndicott John¬ 
son Corporation, 6 N.E.2d 74, 272^ 
N.T 1-66. 

Or.—Hoffman v. Eammel. 20 P.2d 393, 
142 Or. 397. 

S.D,—^Brown v. Keyes, 223 N.W. 819^ 
54 S.D. 696. 

56. Mo—Jones v. Phillips Petrole¬ 
um Co., App., 186 S.W 2d 868. 

67. Cal.—^Merron v. Title Guarantee 
& Trust Co., 113 P.2>d 481, 45 Cal. 
App,2d 60. 

Ky.—McBride v. Alles, 3 S.W.2d 391, 
222 Ky. 725. 

Tenn.—^Boyce v. Barly-Stratton Co, 
10 Tenn.App. 645. 

Liability for wrongful attachment 
generally see Attachment 55 603- 
665 

mferenoe from, malice 

(1) Want of probable cause for ac¬ 
tion for malicious attachment may 
not be inferred from malice.—Pa¬ 
cific Nat. Co v. Southwest Finance 
Co of California, 40 P.2d 662, 4 Cal 
App 2d 826. 

(2) Inference of want of probable 
cause from malice generally see su¬ 
pra 5 19> 

58. Cal.—Merron v. Title Guarantee 
& Trust Co., 113 P.2d 481, 45 Cal. 
App.2d 60 

Ky—^Union Bank & Trust Co v. Ed¬ 
wards, 137 S.W.2d 344, 28l Ky,. 
693. 

38 C.J. P 418 note 38. 
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man of ordinary caution, prudence, and judgment, 
were sufficient to induce this belief.®^ There must 
have been an indebtedness and a ground for attach¬ 
ment; 'the absence of either is therefore absence 
of probable cause-®® Probable cause for suing out 
an attachment may exist even though attachment 
was unauthorized ;®i it is sufficient that the conduct 
of the debtor was such as to render the attachment 
proceeding a measure of reasonable precaution.®^ 

Insufficiency of affidavit for attachment The fact 
that the affidavit for attachment was insufficient to 
authorize the attachment cannot be a matter of jus¬ 
tification or defense.®® 

Execution of writ by actual levy on the property 
has been held to be essential.®^ It is not necessary, 
however, that defendant should have participated 
in the execution of the attachment process; if he 
makes out the affidavit maliciously, vexatiously, and 
without probable cause, this will be sufficient to ren¬ 
der him liable without proof of any further inter¬ 
vention on his part.®® 

When attachment has been sued out on two 
grounds, probable cause as to either will defeat the 
action for malicious attachment.®® 

§ 24. Inference from Result 

a. In general 

b. Judgment or findings 

a. In General 

The authorities are not uniform on the question 
whether the termination of a civil proceeding without 
a hearing on the merits, as by dismissal, shows a want 
of probable cause. 


I The dismissal®^ or the voluntary dismissal or dis¬ 
continuance®® of a civil proceeding has been held 
not evidence of want of probable cause; but vol¬ 
untary discontinuance cannot be regarded as suffi¬ 
cient evidence of the existence of probable cause 
to defeat an action for malicious prosecution.®® 
Other authorities hold that the voluntary dismissaPO 
or discontinuance^^ of a civil action is evidence, or 
prima facie evidence, of want of probable cause, al¬ 
though it does not exclude the existence of prob¬ 
able cause. However, a distinction has been made 
between a dismissal and discontinuance and the mere 
failure to prosecute, and it has variously been held 
that a judgment of non prosequitur*^® or a volun¬ 
tary nonsuit^® is no evidence of want of probable 
cause, that a judgment of non prosequitur is not 
prima facie evidence of want of probable cause,^^ 
or that it is not sufficient evidence of want of prob¬ 
able cause.7® 

A mere offer to compromise a civil suit is no evi¬ 
dence of the want of probable cause.^® 

b. Judgment or Findings 

Generally a Judgment In favor of plaintiff In the 
original civil action, not, obtained by Improper means, 
IS conclusive evidence of probable cause, even though it 
Is reversed. The fact that such plaintiff was defeated 
does not In Itself establish want of probable cause. 

The authorities have been said not to be in full 
accord as to the 'Conclusive effect of a judgment in 
favor of plaintiff in the original civil action on the 
question of probable cause.^*^ According to some 
decisions a judgment or finding in favor of plaintiff 
in the original action is not conclusive, but only 
prima facie, evidence of probable cause,^® and sub- 


69. sc — ^Hyde V. Southern Grocery 
Stores, 15 S.E2d 353, 197 S.C. 363. 
38 C.J p 418 notes 8'8, 37. 

XSffect of aeoDoaiiA 

In action for malicious prosecu¬ 
tion based on attachment suit, evi¬ 
dence which sroes to establish exist¬ 
ence of demand at time attachment 
was issued tends to prove probable 
cause.—^Penney v. Warren, 116 So. 
16, 217 Ala 120--Marshall v Betner, 
17 Ala. 832. 
xmf ouBded belief 

Probable cause, as defense to ac¬ 
tion for wrong’ful attachment, may 
result fro^ reasonable belief in 
facts which prove to be unfounded, 
or from interpretation of statute 
which, although rejected, was not 
unreasonable.—^Lee v. Dunbar, D.C 
Mun.App , 37 A.2d 178. 

<60. Neb.—Rice v. Day, 61 N.W. 484, 
34 Neb. 100. 

61. Mo.—Walser v. Thles, 56 Mo 89. 
Tex.—Gimbell v. Gomprecht, Civ. 
App., 36 S.W. 781. 


69. Ky—^Mark v Christian, 69 S.W. 

1092, 22 Ky.Ii. 1102. 

38 C.J. p 418 note 35. 

63. Ala—Forrest v. Collier, 20 Ala 
175, 56 Am D. 190. 

64. Gal.—Maskell v. Barker, 84 P. 
340, 99 Cal. 642. 

65b Mo—Walser V Thles, 66 Mo. 89. 

66. Mo—Wise V. McNichols, 63 Mo 
App 141. 

67. Cal.—Asevado v. Orr, 84 P. 777, 
100 Cal 298. 

38 O.J. p 418 note 44. 

66. N.T.—^Louvad Realty Corpora¬ 
tion ,v. Anfangr, 47 N.T.S 2d 420, 
1267 AppDiv 667—^Marion Steel Co. 
V Alderton Dock Yards, 227 N. 
T.S. 678, 223 App.Dlv. 741. 

69. N.Y.—^Louvad Realty Corpora¬ 
tion V. Anfaner. 47 N.Y.S.2d 420, 
267 AppDiv. 667. 

7a Conn.—Calvo v. Bartolotta, 152 
A. 311, 112 Conn. 396. 

Mo—Jonesi v. Phillips Petroleum 
Co., App, 186 S W.2d 668. 
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Or—Oorptis Jdzls cited In Brown v 
Liquidators, 62 P.2a 187, 188, 163 
Or. 3'16. 

38 C.J. p 418 note 45. 

71. N.Y.—Burhans v. Sanford, 1C 
Wend. 417. 

38 G.J. p 418 note 46, 

72. N.Y.—Burhans v. Sanford, su¬ 
pra. 

38 C.J. p 419 note 48. 

73. N.IL—Cohn v. Saidel, 63 A. 800, 
71 N.H. 668. 

38 C J. p 419 note 49. 

74. N.Y.—Roberts v. Bayles, 8 NY 
Super. 47. 

75. N.Y.—Gorton v. De Angelis, 6 
Wend. 41>8. 

38 C.J. p 419 note 61. 

7a Pa.—^Emerson v. Cochran, 4 A. 
498, 111 Pa. 619. 

77- Mo,—^Laughlin v. St. Louis Un¬ 
ion Trust Co., 60 S.Wj2d 92, 33t) 
Mo 623. 

78. N.T.—^Koral v. Savory, Inc, 6 
N.Y.S.2d 270, 168 Misa 615, af- 
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ject to rebuttal by proof that no probable cause in 
fact existed and it has also been held that termi¬ 
nation of the original action in favor of plaintiff, 
cither by a jury verdict^O or by a directed verdict, 
is insufficient, standing alone, to make out a prima 
facie case of probable cause. On the other hand, the 
general rule is to the effect that a judgment, decree, 
or finding in favor of plaintiff in the onginal ac¬ 
tion is conclusive evidence of probable cause,82 or 
estops defendant therein to deny the existence of 
probable cause.®® 

Nevertheless, whether a judgment in favor of 
plaintiff in the onginal action is considered conclu¬ 
sive or prima facie evidence of probable cause, if it 


is shown that the judgment was procured by fraud, 
perjury, the withholding or concealing of pertinent 
facts, or other unfair or improper means,®^ or that 
the prosecutor himself did not believe the facts al¬ 
leged in support of the prosecution,®® the judgment 
is of no effect as evidence to establish probable 
cause; and, where the court did not have jurisdic¬ 
tion of defendant, its judgment against him is not 
conclusive evidence of probable cause.®® 

The effect or conclusiveness of the judgment on 
the question of probable cause is not affected by 
the fact that it is found to be erroneous,®^ or by 
the fact that it is reversed on appeal to a higher 
court,®® or by the fact that it is set aside for irregu- 


firmed 7 NY.S.2d 995. 2«6 App.Div. 
856 

88 C J p 419 note 54. 

The graatiiLgr of prelltnlnaTy Sjl- 
Jiuctloa. on notice to opposing: party, 
even though reversed on appeal, is at 
least prima facie evidence of prob¬ 
able cause for institution of proceed¬ 
ings.—Salvage Process Corporation 
V. Acme Tank Cleaning Process Cor¬ 
poration, C C A N Y , 104 F 2d 105, 
certiorari denied Acme Tank Clean¬ 
ing Process Corporation v. Salvage 
Process Corporation, 60 S.Ct. 181, 
808 U.S. 599, 84 L Ed. 501. 
railnre to appeal fvom nOlsg on. mo¬ 
tion 

Fact that malicious prosecution 
plamtifT failed to appeal from Justice 
court order overruling her motion at¬ 
tacking the validity of a garnish¬ 
ment did not show that plaintiff ‘*ac- 
Quiesced" in justice court Judgment 
and payment thereof, and did not 
preclude her from maintaining ma¬ 
licious prosecution action, since 
overruling of motion did not fore¬ 
close question whether suit had been 
filed against her without probable 
cause and whether Judgment had 
been procured by false testimony or 
other improper means.—Beatty v. 
Puntan Cosmetic Co., 158 SW.2d 
191. 236 Mo App 807 

79. NT.—^Koial v Savory. Inc, 5 N. 
Y S 2d 270, 168 Misc. 615, atfirmed 
7 N.Y.S.2d 995, 255 App.Div. 856. 

88 C J p 419 note 55. 

80. Minn.—Bredehorst v. Hobson 
Fuel Co., 263 NW. 609, 195 Minn. 
695. 

81. Minn.-t-BTedehorst v. Bobson 
Fuel Co, supra 

82. Cal—Norton v John M. C. Mar¬ 
ble Co, 86 P2d 892, 30 CalApp.2d 
451—^Bullock V Morrison, 4 P;2d 
812, 118 CalApp. 118. 

Ky—McBride v Alles, 2 SW2d 391. 
222 Ky. 725—aoxpiu Jnxls cited in 
Brandenberg v. Addison, 298 S.W. 
1091, 1098, 221 Ky. 442. 

Md.—Owens v. Graetzel, 132 A. 265, 
149 Md 689. 


N Y.—Goldner-Siegel Corporation v. 
Kraemer Hosiery Co, 274 N.Y.S 
681, 163 Misc. 169—Skinner v. As- 
ano Bussan Co., 224 N.Y S. 643, 130 
Misc 678. 

Pa.—^Marcus v. Buchman, 89 Pa Su¬ 
per 512 

88 C.J p 419 note 56. 

The granting of a •W'mi Injnno- 
tion, despite reversal on appeal, is 
conclusive evidence of probable 
cause for institution of proceed ngs 
—Salvage Process Corporation v 
Acme Tank Cleaning Process Corpo¬ 
ration. C.C.A.N.Y.. 104 P2d 105, cer¬ 
tiorari denied Acme Tank Cleaning 
Process Corporation v. Salvage I^oc- 
ess Corporation, 60 S.Ct 131, 308 U. 
S. 599, 84 LEd. 501. 

Attachment 

Ky —Union Bank & Trust Co. v. 
Edwards, 137 SW.2d 344, 281 Ky. 
693. 

in acisBoiul 

(1) The rule stated in the text has 
been upheld .—Ripley v. Bank of 
Skidmore, 198 S.W 2d 861—^Laugh- 
lin V St Louis Union Trust Co., 50 
S.W.2d 92, 330 Mo. 523. 

(2) The Corpus Juris statement of 
the rule stated in the text has been 
cited as stating the weight of au¬ 
thority. with a further statement 
that in the Missouri decisions such 
prior judgment is generally spoken 
of as prima facie evidence of prob¬ 
able cause—^Wilcox v. Gilmore, 8 S. 
W.2d 961, 963, 320 Mo. 980. 

(3) The rule stated in the text has 
been said to be that of some juris¬ 
dictions, but not to be the rule in 
Missouri, the rule there being that 
such prior Judgment is not conclu¬ 
sive, but only prima facie, evidence 
of probable cause.^—Beatty v. Puri¬ 
tan Cosmetic Co., 158 S.W.2d 191, 286 
Mo.App. 807. 

83. Mo—^Ripley v. Bank of Skid¬ 
more, 198 S.W.2d 861. 

Pa—Marcus v. Buchman, 89 Pa Su¬ 
per. 512. 

38 C.J. p 419 note 57. 
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84. Cal—^Norton v John M. C. Mar¬ 
ble Co, 86 P.2d 892. 30 Cal App 2d 
451—Bullock V Morrison, 4 P.2d 
812, 118 CaLApp 112 

Mo.—^Ripley v. Bank of Skidmore, 
198 S.W2d 861—Laughlin v. St 
Louis Union Trust Co., 60 S.W.2d 
92, 330 Mo. 523—Wilcox v. Gil¬ 
more, 8 SW.2d 961. 820 Mo 980 
—Beatty v Puritan Cosmetic Co, 
168 SW.2d 191. 236 Mo.App 607. 

NT—Goldner-Siegel Corporation v. 
Kraemer Hosiery Co., 274 N.Y.S 
681, 153 Misc. 159. 

38 C.J. p 419 note 63. 

Older of arrest 

N.Y.—Skinner v. Asano Bussan Co, 
224 NTS. 643. 130 Misc 678. 

85. Mo.—Ripley V. Bank of Skid¬ 
more. 198 S.W.2d 861—Laughlm v. 
St. Louis Union Trust Co, 50 S. 
W2d 9.2. 330 Mo 523—Wilcox v. 
Gilmore, 8 S.W 2d 961, 320 Mo 980 
—^Beatty v. Puritan Cosmetic Co, 
158 S.W.2d 191, 236 Mo App 807. 

86 . Mass—^Rosenblum v Ginis, 9 N. 
E 2d 525, 297 Mass. 493. 

87. Ga.—^Marshall v. Armour Fer¬ 
tilizer Works, 100 S.E 766, 24 Ga. 
App. 402. 

Mo —Ripley v. Bank of Skidmore, 
198 SW2d 861—Corpus Jnxis cit¬ 
ed in Wilcox V Oilmo e. 8 SW.2d 
961, 963, 3'20 Mo. 9«0 

88. U.S—Salvage Process Corpora¬ 
tion V. Acme Tank Cleaning,Proc¬ 
ess Corporation, C C.A N T., 104 F 
2d 106, certiorari denied Acme 
Tank Cleaning Process Corpora¬ 
tion V. Salvage Process Corpora^ 
tlon, 60 set 131, 308 U.S. 599, 34 
LEd. 601. 

Cal—Norton v John M. C Marble 
Co, 86 P.2d 892, 30 Cal.App.2d 451 

Md.-^wens v. Graetzel, 132 A 265, 
149 Md. 689. 

Mo—^Ripley V. Bank of Skidmore, 
198 S.W.2d 861—00 pus gnzls dt. 
ed in Wilcox v. Gilmore, 8 S.W.2d 
961, 963, 320 Mo. 980. 

NT—^Koral v. Savory, Inc., 5 N.Y.S. 
2 d 270, 168 Misc. 615. affirmed 7 
N.Y.S.2d 995, 255 App.Div. 866 — 
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larity,®® or by the fact that the enforcement of the 
judgment has been perpetually enjoined.^® 

A judgment obtained by plaintiff in an ex parte 
proceeding is not evidence of probable cause,nor 
is a judgment which is not merely erroneous or ir¬ 
regular but is void ab initio.s^ 

Against plaintiff in original action. The fact that 
plaintiff in the suit complained of was defeated does 
not in itself establish want of probable cause in in- 

C. IN CRIMINAL 

§ 25. In General 

Want of probable cause is an essential element 
of an action for the malicious prosecution of a crim¬ 
inal proceeding as discussed supra § 18, and what 
constitutes probable cause and inferences thereof 
are discussed infra §§ 26-^39. 

Examine Pocket Parts for later cases. 

§ 26. What Constitutes Probable Cause 

Probable cause for instituting a criminal prosecution 
IS frequently defined as reasonable grounds for suspi¬ 
cion supported by circumstances sufficiently strong in 
themselves to warrant a cautious man in the belief that 
the accused is guilty of the offense with which he Is 
charged. 


stituting it;93 and at least one authority has gone 
further and held that the fact that plaintiff was 
defeated is no evidence at all of want of probable 
cause. 9 4 

Liability of attorney. An attorney who, after an 
honest, industrious search of the authorities, on 
facts stated to him by his client, advises him that 
he has a good cause of action is not liable for ma¬ 
licious prosecution although the court, on trial, de- 
ades that his judgment was erroneous.95 

PROSECUTIONS 

The phrase “probable cause,” as used in conneo 
tion with an action for malicious prosecution of a 
criminal proceeding, has been said to be practically 
self-defining.®® 

While many definitions of “probable cause” have 
been given, ®7 it has been said that it would be difii- 
cult, if not impossible, to furnish a definition sufli- 
ciently exact to meet satisfactorily every possible 
test,®® but It has also been said that the definition 
is substantially the same by all courts and text writ¬ 
ers, notwithstanding it may be differently phrased 
by different courts.®® 

Probable cause has been said to be reasonable 
cause,i and not to mean actual cause,^ and probable 


SMnner v. Asano Bussan Oo.p 2|24 
N.Y.S. -643^ 130 Misc. 578 
Or.—Ooxptui jnxls oited In. Rouse- 
Equitable Savings & Loan Ass’n, 
50 P 3d 763p 766. 151 Or. 427. 

38 C.J. p 410 note 60. 

Attachment 

(1) Quarterly court's judgment, 
sustaining attachment, held conclu¬ 
sive evidence of probable cause, even 
though discharged on appeal—^Mc¬ 
Bride V. Alles, 2 S.W.Sd 391, 222 Ky. 
725. 

(2) In action for malicious prose- 
tion based on attachment suit, in 
which there was appeal from the 
magistrate's court to the circuit 
court "and a trial de novo had on is¬ 
sues of tact with 3 udgmettt on the 
merits for the appealing party, the 
primary judgment loses its value as 
evidence of the existence of prob¬ 
able cause—Penney v Warren, 116 
So 16, 217 Ala. 120. 

89. D.C—Lee v. Dunbar, Mun.App., 
87 A 2d 1*7« 

Mo.—^Ripley v. Bank of Skidmore, 
198 S.W2d 861—Laughhn v. St 
Louis Union Trust Co, 50 S W.2d 
92, 330 Mo 523—Corpus Juris cit¬ 
ed in Wilcox V Gilmore, 8 S.W 2d 
961, 963, 320 Mo 080. 

N.C.—Overton v. Combs, 108 S.B. 
3r57, 182 N.C. 4. 


90- Vt—^Hathaway v. Allen, Bravt. 
p 15i2. 

91, Mo—^Ripley v Bank of Skid¬ 
more, 198 SW2d 861 
98. Mo—^Ripley v. Bank of Skid¬ 
more, supm 

93. Ala.—Corpus juris cited in 
Penney v. Warren, 115 So, 16, 18, 
217 Ala. 120. 

Cal.—^Lotts V. Whitworth, 173 P,2d 
823, 76 Cal.App 2d 701—^MacGruer 
V. Denivelle, 297 P. 633, 113 Cal. 
App. 49. 

Me—Milner v. Hare, 134 A. 628, 125 
Me 460. 

Mo —Laughlin v. St. Louis Union 
Tiust Co., 50 S.W.'Od 9|2, 330 Mo. 
523. 

Okl—Corpus Juris cited la Gray v. 
Abboud, 87 P2d 144, 148, 184 Okl. 
331. 

RI —Corpus Juris cited In Brusco v. 

Morry, 170 A. 84, 54 B.I. 10«. 

38 C.J p 419 note 64. 

Attachment 

Ala—Penney v. Warren, 116 So. 16, 
217 Ala. 120. 

94. Idaho.—Barton v. Woodward, 
182 P. 916, 82 Idaho 875, 5 A.L.R. 
1090. 

38 C.J. p 420 note 65. 

96. Cal—^Murdock v. Gerth, 160 P. 
2d 489, 65 Cal.App 2d 170. 

982 


Judgment on another theory 
Where court hold altornoy's the¬ 
ory of law erroneous, but client ob¬ 
tained Judgment on another theory 
framed by the j)loadings and sus¬ 
tained by evid(‘nco, the attorney 
would not bo liable to adversary for 
malicious prosecution.—^Murdock v. 
Gerth, supra. 

96- 1^0.—Altman v. Standard Re¬ 
frigerator Co„ 173 A. 411, 315 Pa 
405. 

97. Idaho.—Clark v. AUoway, 170 P. 
2d 425. 

Po.—Delany v Lindsay, 40 Pa.Super. 
26—^Darrah v. Oakland Motor Car 
Co., 8 & tk). 1«5. 

98. Idaho.—Clark v. AUoway, 170 P. 
2d 425. 

99. Ky.—^WoBti*rn(»ld v. Prudential 
Ins. do. of Anierlcn, 94 S.W.2d 
986, 264 Ky 448. 

The substance of oU the deflnl. 
tlons is a reasonable ground for be¬ 
lief of guilt.—Smith V. XOgo, 62 Pa 
419. 

1. Mo.—^TTlgglna v. Knickmoyer- 
Floer Realty Sc Investment Co, 74 
S.W.2d 805, 335 Mo. 1010—Beatty 
V. Puritan Cosmetic Co., 168 SW. 
2d 191, 236 Mo.Ar>p. 807. 

8. Okl.—Williams v. Frey, 78 P.2d 
1062, 182 Okl. 556. 
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cause has been said not to mean positive,3 or legal^ 
cause. In the majority of decisions probable cause 
is defined, in substance but with some verbal dif¬ 
ferences, as reasonable grounds for suspicion sup¬ 
ported by circumstances sufficiently strong in them¬ 
selves to warrant a cautious man in the belief that 


accused is guilty of the offense with which he is 
charged.® This is in substance the definition in a 
large number of other decisions except that for 
the term ‘‘cautious” the following terms have been 
substituted; “ordinarily cautious” or “ordinary cau¬ 
tion,”® and, likewise, the following terms have been 


3. Okl—Williams v. Prey, supra. 

4. Cal.—Black v. Knight, 187 P. 89, 
44 Oal.App 756 

38 C.J. p 404 note 73 [b] 

5. Ala—Q-reen v. Norton, 172 So 
634, 233 Ala. 489—^Piggrly-Wiggly 
Alabama Co. v. Rickies, 103 So 
860, 212 Ala. 585 

Colo—Smith V Hensley, 109 P.2d 
909, 911, 107 Colo 180 
DC.—Wolter v Safeway Stores, D 
C, 60 F Supp 12, 15, affirmed 153 
P 2d 641, 80 TT S App D.C. 357, oer- 
tioxan denied 67 SCt. 64, rehear- 
ingr denied 67 S Ct. 201 and 67 6 Ct 
1801 

X^a.—Corpus Oturls cited In Melson v 
Calhoun, 120 So. 115, 10 La App 
49'2. 

Md.—Nance v. Gall, 60 A 2d 120, 
modified on other grounds 51 A 2d 
535—Stansbury v Luttrell, 137 A 
339, 152 Md 553—Goldstein v 

Rau, 127 A 488. 147 Md 6—^Johns 

V Marsh. 52 Md 323—Stansbury 

V Fogle, 37 Md. 369 

Minn—Nelson v. National Casualty] 
Co, 228 N.W 437, 179 Mmn. 53, 
67 ALR 509 

Mo—Ck>rpu8 Juris cited in Randol v | 
Kline's Incorporated, 18 S W2d 
500, 505, 322 Mo. 746—^Foster v. 
Chicago, B & Q. R. Co, 14 SW 
2d 561, 570, 321 Mo. Ii20'2—^La Font 
V. Richardson, App, 119 SW.2d 25 
•—Corpus juris cited in La Chance 

V. National Pigments & Chemical 
Co, App., 104 SW.2d 693, 700— 
Pritchett V Northwestern Mut. 
Life Ins. Co., 73 SW2d 816, 228 
Mo.App. 661. 

Mont—Corpus juris g,iLOted In State 
y. Hum Quock, 300 P. '220, 222, 89 
Monl. 603—corpus Juris cited in 
Wendel v Metropolitan Life Ins. 
Co, 272 P. 245, 1249, 83 Mont. 262. 

jq-eb_Tucker v Cannon, 44 N.W. 

440, 28 Neb. 196, adhered to 49 N. 

W. 436, 32 Neb. 444—Turner v. 
O'Brien, 6 Neb. 542 

Ohio ,—Thomas v. P. & R. Lazarus & 
Co , App , 67 N.B 2d 103 
Va—Corpus Juris cited in Freezer v 
Miller, 176 S E. 159, 167, 163 Va 
1'80 

Wash—Corpus Juris cited in Peas- 
ley V. Puget Sound Tug & Barge 
Co., 125 P.2d 681, 692, 18 Wash 2d 
485. 

Wyo—Corpus Juris <iuoted in Hen¬ 
ning V. Miller, 8 P 2d 825, 831, 44 
Wyo. 114, roheanng denied 14 P 2d 
437, 44 Wyo. 114. 

88 C.J. p 403 note 61. 


Other dejOnitioiiB 

(1) An honest belief on the part 
of the prosecutor in the guilt of ac¬ 
cused, based on reasonable grounds 
Mmn.—Nelson v. National Casualty 

Co, 228 N.W. 437, 439, 179 Mmn. 
53, 67 A.L R. 509. 

NM—Marchbanks ▼ Young, 139 P. 

:2d 591, 47 N.M. 213. 

Ohio—^Eiintner v Cheeks, 49 N.E.dd 
962. 963, 71 Ohio App 333. 

(2) The existence of such facts 
and circumstances as would excite 
belief, in a reasonable mind, acting 
on the facts within the knowledge 
of the prosecutor, that the person 
charged was guilty of the crime for 
which he was prosecuted. 

U.S.—National Surety Co. v. Page, C. 
CAVa., 68 F2d 146—Gardner v. 
Bank of Pinehurst, DO.N.C., 35 F. 
Supp. 727. 

Cal—Green v- Stewart. 289 P. 940, 
106 Cal.App. 518 

DC.—jW'olter v. Safeway Stores, D. 
C, 60 FSupp 12, affirmed 163 F. 
2d 641, 80 U.SAPP.D.C 367, cer¬ 
tiorari denied 67 S.Ct. 64. rehear¬ 
ing denied 67 S.Ct. 201 and 67 S. 
Ct. 1301 

Ga.—Hartshorn v. Smith, 30 SB. 
666, 667, 104 Ga. 236—Tanner-Brice 
Co. y Barrs, 190 S.B. 676, 56 Ga 
App. 453—^Davis v. Stephens, 164 
S.E. 111, 45 GaApp. 227. 

Idaho —^Fowler v. Ruebelmann, 142 
P.2d 594. 66 Idaho 231—Nettleton 
V Cook, 163 P. 300, 30 Idaho 82, 
L.R.A1917B 1194. 

La.—^Melson v Calhoun. 120 So. 115, 
10 La.App 492 

SC—^Byus V. Bason, 182 S.B. 442, 
178 S.C. 175—China v. Seaboard 
Air Line R Co., 107 SC. 179, 92 
SB. 385. 

Tenn—Poster v. Andrews, 194 S.W. 
2d 337, 183 Tenn. 544—Hall v 
Hawkins. 5 Humphr. 357—Bry- 
Block Mercantile Co v. Proctor, 13 
Tenn App 45—Abbott v. Ledbetter, 
1 Tenn App. 468 

Tex—^Aldana v Tavazon, Civ.App , 
15 SW.2d 678. 

Ya—^Evans v Michael son. 135 S.B 
683, 684, 146 Va 64—Munger V 
Cox. 131 S B. 841, 843. 146 Va 574, 
rehearing denied 132 S B. 687, 146 
Va. 574—Guggenheimer v. South¬ 
ern Seminary, Inc., 126 SB. 72, 74. 
141 Va. 139—Virginia R & Power 
Co. V. Klaff.'*96 S.B. 244, 246, 123 
Va 260 

38 C.J p 403 note 61 [al (4>. 

(3) A reasonable belief in known 
or reported circumstances sufficient¬ 
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ly inculpatory and adequate to jus¬ 
tify a prudent man in acting as pros¬ 
ecutor of a crime against accused.— 
Taylor v. American International 
Shipbuilding Corp, 119 A 130, 275 
Pa. 229—^Ferguson v. Reinhart, 190 
A 153, 125 pa Super. 164—^Randall 
V. Fenton Storage Co, 177 A 575, 
6T7. 117 Pa Super. 212. 

(4) Additional definitions. 

US—Van Sant v. American Ex¬ 
press Co. C.CA.Pa., 168 P.2d 924 
Ark—Gkizzola v. New, 87 S.W.2d 68, 

191 Ark. 724. 

La.—Sargent v. Polar Bax Ice Cream 
Co., App., 196 So. 541. 

Mich—Hamilton v. Smith, 39 Mich 

222 . 

Miss.—^Brown v. Kisner, 6 So.2d 611, 

192 Miss 746. 

NM—^Delgado v. Rivera, 67 P.2d 
1141, 40 N.M. 217. 

Or.—Kuhnhausen v. Stadelman, 149 
P.2d 168, 174 Or. 290. 

SC—Cockfield V. Braveboy, 27 S C.L. 

270. 274, 39 Am.D. 123. 

38 C J. p 403 note 51 [a]. 

Jnstlflable eaxuie 

N.C.—Dickerson v. Atlantic Refining 
Co, 159 S.B 446, 201 N.C. 90 
WaU-gzOQxided snapioloa. of guilt 
If cme by his folly or fraud ex¬ 
poses himself to a well-grounded 
suspicion that he is guilty of a 
crime, he cannot thereafter claim m 
action for malicious prosecution that 
there was not probable cause for 
prosecution for that crime —^Prostick 
V Vroom, 26 A2d 268, 128 N.JLaw 
383, affirmed 29 A2d 857, 129 NJ. 
Law 465. 

3back of pro'bable cause exists 
when the circumstances are such as 
to satisfy a reasonable man that the 
prosecutor had no ground for pro¬ 
ceeding but his desire to injure ac¬ 
cused—Price V. Cobb, 11 SB 2d 822, 
63 Ga App. 694—Sykes v. South Side 
Atlanta Bank, 186 SB. 464, 53 Ga 
App 450—^Heam v. Batchelor, 170 

5 B 208, 47 Ga.App 213 
Stance on advice of layman 

(1) Defendant m a malicious pros¬ 
ecution action cannot justify the in¬ 
stitution of the original prosecution 
by pleading that he relied on the ad¬ 
vice of a layman—Brown v. Kisner, 

6 So.2d 611, 192 Miss. 746. 

(2) Advice of counsel, police offi¬ 
cer, or magistrate see infra fi§ 45-53. 

6. U S.—Wolter v. Safeway Stores, 
DC, 60 F.Supp 12, 16, affirmed 
153 F.2d 641. 80 U S App.D.C 357, 
certiorari denied 67 S.Ct. 64, re- 
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substituted "reasonable/’? '’honest and reasonable/’^ 
"reasonable and cautious" or "cautious and reason- 
able^”® "prudent/’i® "ordinarily prudent’’ or "of or- 
dinaiy prudence/’^i “ordinary prudent man/’i® "dis¬ 
creet and prudent/’is "reasonable and prudent,"^^ 
"reasonably prudent/’^® “reasonably cautious/’^® 


“reasonably intelligent and prudent,”!? "reasonably 
prudent and just,”!® “prudent and cautious” or "pru¬ 
dence and caution” or "cautious and prudent,”!® 
"reasonably prudent and cautious,”®® "reasonably 
cautious and prudent,”®! "ordinanly prudent and 
cautious” or "ordinarily cautious and prudent,”®* 


hearing denied 67 S.Ct SOI and 
67 S.Ot 1301. 

Midb.—danan v. NUsbano, 246 N.W 
168, 169, sei SfflLOh. 458—Gnedki v 
Doleuba. 166 N.W. 487, 488, 189 
Mleh. 107 

N.J^FroBtldk ▼. 'Vroom, 29 A 2d 867, 
129 N-JIaw 466—Lane y Penn- 
aylyania XL Ck)., 76 iu 1016, 78 N. 
JIAW 672. 

N.O^—^Rawla y. Bennett, 19 SB.2d 
126, 221 K.a 127. 

W.Va.—Meadowa y. Oorlxme Coal A 
Land Co, 177 SB. 281, 288, 116 W. 
Va. 622. 

88 C.J. p 404 note 62. 

7. Ala.—Tonan y. Aahfordf 112 So. 
418, 420, 216 AUl 86. 

Cal^—McAfee y. Ijob AnsolM Gae ft 
Bleetile CorponLlion, 9 P.2d 212. 
216 Cal, 219—Singleton y. Single- 
ton, 167 P2d 886, 68 CaLAppSd 
681—Sebaetian y Crowley, 101 P. 
2d ISO, 88 CaLApp.2d 194—Oardeld 
y. Peoples Ftnance ft Thrift Co of 
Riyenlde, 74 P.2d 1061. 24 Cel 
App.2d 144—Haydel y. Morton, 66 
P.2d 204, 206, 19 CaLApP 2d 697, 
motion denied 88 P.2d 628, 28 Cal. 
App2d 888—^Pezry y, Waahlnston 
Mat me Co. 68 P.2d 701, 704. 14 
CalAppdd 609, dleeentlng' opinion 
69 P.8d 168, 14 CalAppSd 609— 
Haydel y. Morton, 48 P 2d 709, 710, 
8 Cal.App.Sd 730—Selyeeter y. 
Kennedy, 80 P8d 63, 187 GalJLpp. 
260—Moore y. Durrer, 16 P.8d 676, 
127 OalApp 769—Green y. Stew¬ 
art, 889 P. 940, 106 CaJLApp. 618. 

Connu—MoGann y. AUen, 184 A. 810, 
105 Conn 177. 

Idaho —Fowler y. Buehelman, 142 
P.2d 694, 66 Idaho 281. 

lA—Mosley y. Tearwood, 19 So 274, 
276. 48 LaJLnn. 884—Melaon y Cal¬ 
houn. 120 So. 116, IK, 10 IslApp. 
49S. 

Md—Stansbary y. Luttrell. 187 A. 
889, 848, K8 Md 663. 

Minm—Wmdgarden y. Grendahl, 277 
N.W. 202, 301 Minn 664. 

N.T.—Simpson y. Coastwise Lumber 
& Supply Co, 147 M.B 77, 889 M. 
T. 495—Keser y. Dwello-Kaieor 
Co, 226 K.T.S 722, 222 AppDiy. 
860. 

N.C—Rawls y. Bennett 19 S10.8d 
126, K8, 221 M.a 137—Didcorson 
y. Atlantie Refining Co., 169 SB. 
446, 201 N.C. 90—Morgan y. Stew¬ 
art, 67 8 B. 149, 161, 144 K.C. 454. 

Tennw—Hall y. 3Bta.wkin8, 6 Humphr. 
867—Bry-Blook Meroentile Co y 
Proctor, 18 Tenn.App. 46—Roberts 
y Thomas H. Smart Motor Car 
Co, 4 TennApp. 27t 276. 


Ya.—Gresham y American By. Bz- 
presa, 187 S.B 471, 147 Va. 896. 

88 C.J. p 404 note 63. 

^TBeasoBaUa mind** 

Tenn.—Poster y Andrews, 194 S.W 
2d 887, 841, 188 Tenn 644. 

a JPuerto Rico—Casalduo y. Trans- 
atlantie Fire Ina. Co., 1 Puerto 
Riioo Fed. 189. 

a Ala.—Lipscomb y. Moore, 160 So 
907, 227 Ala. 647 

OhL—Allison y. Bryan, 161 P. 610, 
614, 60 OkL 677. 

88 C J. p 404 note 66. 

la Fa—^Ferguson y. Reinhart 100 
A. 168, 126 Fa Super 154—Ran¬ 
dall V. Fenton Storage Co, 177 A 
676, 117 pa Super. 212. 

88 CJ.p 404 note 6*6. 

11. U S.—Hbmln y. Montiromery 
Ward ft Co., aaAPa, 120 F.2d 
500, 608. 

Idaho.—Clark t. Alloway, 170 P3d 
426, 428. 

Ky.—LomsyiUe ft M. B. Co. y. Sharp, 

140 S.W0d 888, 886, 282 Ky. 768— 
BAseldon y. Torik, 112 SW.Sd 984, 
986, 271 KY. 667—Sills y. Paduoah 
Box ft Basket Co., 66 6.W.2d 24, 
26, 261 KY. 788—Ahrens ft Ott 
Mfg. Co. y. Hoeher, 61 S.W. 194, 
196, 106 KY. 698, 21 KY-L. 299 

La.—^Melson y Calhoun, 120 So. 116, 
116, 10 LaApp. 493. 

Mo—Bandol y. KUne'a, ina, 49 S.W. 
2d 112,114, 830 Mo. 848. 

Pa.—Altman y Standard Refrigera¬ 
tor Go, 178 A 411, 417, 816 Pa. 
466—McClaflerty y. Philp, 24 A 
1048, 161 Pa 86—Baby y. Whalen. 
179 A 879, 119 Pa Super. 476— 
Trautman y. Willook, 88 Pa.Super. 
404, 406—Delany y. Lmdsay, 46 
Pa.Super 26—Darzah y. Oakland 
Motor Car Co, 8 l^Dist. A Co. 
186—Auoh y Susouehanna Pipe 
Line Co., Com.Pl,, 46 l>auph.Oo 
120 . 

Ya—^Page y. Wilson, 191 S.B. 678, 
168 Ya 447—Freeaer y. MUler, 176 
SB 169, 168 Ya 180—Vliglnla 
Bleotric ft Power Co, y. Wynat», 

141 S.a 829, 888. 149 Yd 885. 

38 C.J. p 404 note 67. 

Ifti U.S.—Yan Sant y. Amori/«nn 
Bxpreas Co., caAPa, 168 F.5d 
921. 980. 

ISi M.T.—Wallenstein y. Rosen¬ 
baum, 272 M.T.S. 846. 849, 541 
AppDly. 874—Ruble y. White, 190 
N.T.S 714, 196 AppDiy. 888. 

M.a—Dickerson y Atlantic Refining 
Co., 169 S.B. 446, 449, 501 N.C 00 
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lA Far—MoClalTarty y. Philp, 54 A 
1045, 161 Pa 86. 

88 C J p 404 note 69. 

16. Gal—Richter y Noilson, 64 p. 

3d 64, 11 CalAppSd 508 
By.—Weeterfleld y. Prudential Ine. 
Co. of Amenca, 94 S W 2d 986, 990, 
664 Ky. 448—IThited EYrmture Co. 
y. Wills. 166 S.W. 600, 605, 168 Ky 
806. 

Mloh—Clanan y. Maehsno, 546 MW. 
168, 160, 261 Mich. 488—Welden y. 
Weiden, 554 M.W. 846, 246 Mieh 
847. 

Mo —Kvasnicka y Montgomery 

Ward ft Co., 166 6.W.3d 608, 862 
Mo. 860. 

M.T.—Hyman y. Mew York Cent R. 
Co. 147 MB. 613, 616. 840 M.7. 137, 
so A.L.R 868—^Deering y. Gebherd, 
108 M.T.S. 716, 67 Mise. 451. 

16. Ill—Glenn y. Lawrence, 117 M. 
B. 767. 880 ni. 581—Butler y. Lew¬ 
is, 47 MB 2d 512, 818 Ill-App. 226 
—Berner y. l^ralrle State Bank, 
381 ULApp. 81, 88. 

17. Tnd^Hutohlnson y. Wensel, 66 
MB 846, 646, 165 Ind. 49—Law- 
renoe y Leathers, 68 M.B. 179, 181» 
31 lnd.App 414, 

88 C.J. p 404 note 61. 

la Ala,—Blllott y. Caheon Bros, 
168 So. 613, 614, 288 Ala. 482. 

la lA—Ramsey y. Knott, 116 Soi 
691, 692, 166 La. 62. 

M.J—Prostlck y. Yroom, 26 ASd 
268, 270, 188 M.J.Law 388, afflrmod 
39 ASd 867, 180 M.jrLaw 466. 
Okl.-Williams y. BTey, 78 r.2d 1062,. 
188 Okl. 666. 

WYo.—dloddad y Chesapeake, ete. 
It Co, 88 S.B. 1038, 77 W.Va 710. 
L.XtA1916V 192. 

aa Ind—Miller y. Willis, 128 M.B. 

681. 189 Tncl. 664, 070. 

Moat.p—Wcndel y. Motropolltan lilfe* 
Tbs. Co., 279 P. 846, 249, 83 Mont 
268. 

Tonn.—Abbott y. Lodbottor, 1 Tona 
App. 468. 

set. Delj—Plummor y. Collins, 77 A. 
760, 34 Del. 281. 

Del —Stidham y. Diamond State 
Brewery, 81 A.2d 283, 2 Terry 830. 

sa Mow--Knlokmnysr-Fleer Realty 
ft Investment Co., 74 H.WJSd 806. 
818, 336 Mo. 1010—Realty v. I'url- 
tan CosmoUo Co., 158 H W.Sd 101, 
280 Mo.App. 807 —Xa Clianoo v. Na¬ 
tional l*lgments ft tUiemiCAi Ou,. 
App., 104 S.W,3d 098, 608. 
Wyo^Honnlng y. Mlllor, 8 r.2d 836, 
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^*of ordinary caution and prudence,‘"ordinarily without prejudice,and “an ingenuous and unprcj- 
careful and prudent” or “ordinarily prudent and udiced person of ordinary capacity.”®* 
careful,”*^ “of ordinary care and prudence,”*5 “of jg .g ^rohMo cause is measured and 

ordinary prudence and intelligence, of ordinary determined by the usual standard of human judg- 
judgment and reasonable discretion,”**^ “ordinarily ment and conduct,®® and not by the standard of the 
reasonable and prudent” or “ordinarily prudent and particular defendant.®^ Facts which, under the law, 
reasonable,”*® “an ordinary person,”*® “the average constitute prima facie evidence of guilt furnish 
Bpan,”®® a man of ordinary caution and prudence probable cause for beginning a prosecution;®® con- 


acting conscientiously, impartially, 

S33, 44 Wyo, 114, rehcarinff denied 
14 P.2d 437, 44 Wyo 114. 

38 C.J. P 403 note 46 fa], p 404 note 

6>5 

33 , Ark—Gazzola v Now, 87 S.W. 
2d 68, 72, 191 Ark. 724—Kansas & 
Texas Coal Co. v Galloway, 74 S 
W. 621, 6'34, 71 Ark. 351, 100 Am, 
S.B. 79. 

Ill —Ellsworth V. People’s Life Ins. 

Co., 247 I11.APP. 161, 167. 

Mass—lllgrifins v. Pratt, 66 N.E. 
2d 505, 598, 816 Mass. 700—Kcofo 
V Johnson, 24 N.l0.2d 6i20, 304 
Mass 573. 

NT—Galley v. Brennan, 310 N.E 
179, 1«80, 216 N.T. 118—Hoyne V. 
Blair, 63 NY, 39, 22. 

Or. — ^WUite V. Paclflc Tcjlophono & 
Telciffraph Co., 90 l\2d 193, 163 Or. 
270. 

Tonn.—P. W. Woolworth Co, v, Con¬ 
nors. 222 S.W. 1053, 14>2 Tonn 078. 
Wls.—l»otrle V. Roberts, 8 N.W.2<1 
356, 368, 24.3 Wl«. 539--Schwarts v. 
Schwarts, 240 N.W. 177, 179, 2(I6 
Wls. 430—^lOKffett v. AlU*n, 96 N\V. 
803, 805, 110 Wis. 02.5—Mossman v. 
Ihlenfeldt, 62 N.W. fi22, 623, 89 
Wis. 585. 

88 O.J p 404 note 66. 
aft, Monl.—Wendel v. Metropolitan 
I.ifo Ins. Co.. 272 I>. 245, 24H, 83 
Mont, 25.2. 

R.I.—Qtiinlan v. Rreslln, 200 A, 989, 
903, 61 R.r, 327—H'nx v, toiJlh, 65 

A. 698. 099, 25 11.1. 255. 

as. Smith V. Kent ana, J).C.N. 

Y, 48 P.Supp, 55. 59. 

N,r.« Iturt V. Smith. 73 NK 405, 
406, t81 N.y. 1, 2 Ann.nan. 576. 
aa. N(‘b. * IOT«M)bro<‘k v. Soeurily 
State ItMtik (if Oiunmid, 234 N.W. 
419, 120 Nob. not AlfilUMTh v. Hld- 
Koll, 180 N.W. 75, 105 Neb, 212. 

«7. Ky.—nudH<m V. N«tlfn, 135 fl. 
W. 414, 14*2 Ky. 824, 837. 

aa Ala.--Stou(H Mountain <Nml 
V. Grubb, llC So. 150, i;,8, 317 Alfi. 
274. 

Iowa.—l^int V. Mnt, J39 N.W. 1081. 
158 Towa 444. 

Kan.—Baker v. Xuarson, 25 P.2d 375. 
377, 138 Kan. 200. 

as. R.C,—Wolter V. Safeway Storen, 

B. O., 60 P.Supp. 12, 15, nirinned 

163 F.2a 641, 80 U 357, 

certiorari denied 67 S.Ct. 64, 07 H. 
Ot. 201 and 07 S.Cii. 1301. 


reasonably, and I versely, want ol 

30. Ija—^Kirk v. Wiener-Loeh Laun¬ 
dry Co., 46 So. 738, 120 La 820. 

31- Ala.—Jordan v. Alabama O S. 

R. Co. 8 So. 191, 192, 81 Ala. 220 
Colo—Murphy v. Hobbs, 5 P. 119, 
127, 7 Colo. 641, 49 Am R. 366 
Iowa.—Bair v Schultz. 288 N.W 110, 
227 Iowa 193—Hepker v. Schml- 
ckle, 229 N.W. 177, 209 Iowa 741 
—Dickson V. Young, 221 N.W. 820, 
208 Iowa 1. 

N.Y—Hcyne v. Blair, 62 N.T. 19, 23 
—Scott V. Donnstt Surpassing 
Coffee Co., 64 N.Y.S. 1016, 61 App. 
Div. 321—Owens v. Now RochoUo 
Coal & Lumber Co., 65 N.Y.S. 913. 
914. 88 App Div. 63. 

33. Cal.—Carpenter v. Ashley, 119 
r. 301, 1<5 Cal.App. 539. 

33. Ala.—^McMullen v. Daniel, 155 
So. 687, 229 Ala. 194. 

C*'al.—McAfee v. Los Angelos Gas & 
Etoctrlc Corporation, 9 l\2d 212, 
216 Cal. 219—Moore v. Uurrer, 16 
P.2d 676, 127 Oal.App. 769—Oreon 

V. Stewart, 289 P. 940, 106 Cal.App. 
618. 

N.Y.—Cooper v, Bchirnnolstor, 26 N. 

Y.S.2(1 668, 176 Misc. 474. 

Wls.—Petrlo V. Roberts, 8 N,W.2d 
355, 24.2 Wis. 630. 

Soope of inanlry 

ir,S.--Van Sant v. Amortcan MxprosH 
Co., C.<S.A.I*a., 158 F.2d 924, 
low»i,- (Srlpp V. Crittenden, 271 N. 

W. 509, 223 Iowa S40, 

rollture to state offense aoourately 
If tUo faclH reasonably justify 
<!(«fen(1nnt in the honest bell**!' that 
plaintiff hod cemmlttud an effi^nno, 
defendant cannot bo said to have 
made complaint without probable 
(Muuto, notwithstanding the papers 
when drawn did not accurately Mate 
the offense.—Davis v. McMillan, 105 
N.W. 862. 142 Mich. 391, 113 Ain.S. 
K. 585, 3 L.U.A.,N.S.* 028, 7 Ann.Ctt«. 
854. 

Disposal of SAortgaged property 
<ln. Coker v. Tate, 151 S.N. OSCJ, 
40 (lii.App. 801. 

S.n. Uoberls v. Mooney, 273 N.W. 

378, 65 a. I). 287. 

Intoxication of motorist 
Ohio.*- Ibirke v. ICeamey, 200 N.M. 
649, 5i Chii» APP* 287. 

3ft. N.y.- -Scott V. Dennett Surpima- 
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probable cause, since it involves a 

ing Coffee Co., 64 N.Y.S. 1016, 61 
App.Div. 321. 

38 O.J. p 403 note '46 [a]. 

35. U.S.—^Auburn Automobile Co. v 
Habig, C.C.A.Ind., 84 F-2d 64— 
Smith V. Fontana, DC.N.Y., 43 F. 
Supp. 66. 

Ala.—^Elliott V. Cahoen Bros., 158 So. 
613, 228 Ala. 432. 

Cal.—Sebastian v. Crowley, 101 P.lSd 
120, 38 Cal.App.2d 194—Ross V. 
O’Brien, 48 P.2d 718, 9 Cal.App.2d 
1 . 

Conn.—^McGann v. Allen, 134 A. 810, 
106 Conn. 177. 

Ga.—^Harris v. Gray, 199 S.E. 831, 
68 Ga.App. 689. 

ECan.—Baker v. Larson, 25 P.2d 375. 
138 Kan. 200. 

Ky.—lTa.««ioldon v. York, 112 S.W.2cl 
984, 271 Ky. 567. 

La.—Ramsey v. Knott, 136 So. 691. 
ICG La. 62. 

Mich.—Baker v, Barach, 297 N.W. 
47,2, 297 Mich 219. 

Minn.—^Windgarden v, Crendahl, 277 
N.W, ■202, 201 Minn. 554. 

Mo,—T’olk V. Missouri-Kensns-Texas 
It, Co., Ill H.W.2(1 138. 341 M«t. 
1213, 114 A.L.IL 873-**M1ggln8 v. 
Knicknieyc»r-iri<*i*r Renlly ^ In¬ 
vestment Co., 74 «.W.2d 806, 335 
Mo. 1010. 

N.J,—ProHtiok V. Vroom, 26 A.2d 268, 
128 N.J.Law 383, aillrmed 29 A.2d 
«57, 129 N.J.Law 405. 
N.Y,*-HltnpHun v. f’eastwlse Tnnubor 
& Supply <’o., 147 N.M 77, 230 N. 
Y. 492- -FriM'drnan y. New York 
Soc. for Hui>r»r<'Sidnn c»f “Vlen, 290 
N.Y.S. 753, 2t8 App.Div. 517, nf- 
nrmed 10 N.R2d 650, 271 N.Y. 
659 Daehs v. De Idle Itealty Do., 
205 N.Y.S. 481, 2t0 App.D v. 2.30 
-•Liiiighlno V. Marine Tnmt Do, 
of Buffalo, 298 N.Y.S. 659, 16.3 
Mtse, 705, aturmed 6 N.Y.S.2d 650, 
264 .\pp.Dlv. 924, rcargununt de¬ 
nied 8 N.y.H.2d 1012, 256 App. 
Div. 930. 

N.C.--Bawls V. Bennett, 10 fl,M.2d 
126, 221 N.(\ 127. 

Or,—Kuhnhaunen v. Htadolman, 149 
l*,2d tCH, 174 Or. 290. 
r*a.--Trueksc^Hs v. Atlas AutumobUe 
Finance Oorpomlion, 196 A. 637, 
130 Da.Huper. 106—Cowen V. 
Kuleh, 39 Pa.DlHL. ^ Do. 530. 
Tenn.--Bry-Block Mercantile Co. v. 
I’roe.tor, 13 Teun.App. 46-Uoberls 
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negative, may be inferred from such facts and dr- 
ciunstances as will reasonably permit the infer- 
ence.30 Submission of a criminal case to the jury 
has been held ndt evidence of probable cause.^^ It 
is, of course, not essential to the existence of prob¬ 
able cause that accused should be proved guilty be¬ 
yond a reasonable doubt,or that the evidence on 
which the party making the accusation acted be suffi- 
dent to insure a conviction,or to sustain the 
charge,^^ for, as discussed infra § 27, the question 
of probable cause does not turn on the actual inno¬ 


cence or g^lt of accused, but on the prosecutor’s 
belief in it based on reasonable grounds. 

§ 27. Guilt or Innocence of Accused 

In an action for malicious prosecution, the question 
IS not whether plaintiff was guilty of the crime charged, 
but whether defendant had probable cause to believe 
him guilty. 

The question of probable cause or the absence of 
it is in no sense dependent on the guilt or innocence 
of accused, but depends on the prosecutor’s honest 
belief in such guilt based on reasonable grounds;^! 


▼. Thomas H. Smart Motor Car 
Co, 4 TeiuouApp. 271—Abbott v 
Ledbetter, 1 TennJLpp. 458. 

Tex—^Duncan v. Piper, Civ^app, 70 
S.W 2d 172—Genovese v. Harlingen 
Piggly Wiggly, CivApp, 82 S.W. 
2d 379, affirmed Genovese v. Butt, 
Com.App, 48 S W 2d 587. 

Va—Page v. Wilson, 191 S.n. 878, 
168 Va. 447 

Wash—^Pallet! v Thompkma, 118 P. 

2d 190, 10 WaslL2d 697 
W.Va—McMillion v. Wills, 11 SH 
2d 108, 122 W.Va. 819. 

FOBBsaalon of atolsa property 

(1) Possession of recently stolen 
property is sufficient to show prob¬ 
able cause cuid Justify a criminal 
charge—^Louisville di N R. Co v 
Sharp, 140 SW.2d 388, 282 Ry. 758 
—38 C.J. p 498 note 74 [a] (1). 

(2) However, this is not true 
where defendant gives a reasonable 
explanation as to how the property 
came into his poasesslon.-—Laeky v. 
Smith, 80 A. 1010, 116 Md. 370, Ann 
Cas.l918A 742—88 C.J. p 498 note 74 
ta] (2). 

(3) Search warrant and proof of 
failure to find goods pnma facie 
establish want of probable cause; 
but finding stolen goods on land of 
another raises no presumption that 
owner of land was thief, as respects 
question of probable cause for pros¬ 
ecution.—^Hunger v. Cox, 181 GH. 
841, 146 Va. 574, rehearing denied 
132 S H. 687, 146 Va. 674. 

(4) While the fact that plaintiff 
lied In accounting for the poaaes- 
Bxon of goods which defendant con¬ 
tended ehe had stolen was a very 
potent fact tending to induce the 
conclusion she did steal them, such 
fact was nevertheless not conclu¬ 
sive of her guilt.—^Piggly-Wiggly 
Alabama Co. v Bickles, 103 So. 860, 
212 Ala. 686. 

36. Ala—Torian v. Ashford, 112 So. 
418. 216 Ala. 86 

Cal —^Portman v Reegan, 87 P.2d 
400. 81 CalApp2d 30. 

Ind.—Lacy v. Mitchell, 28 Ind. 67 
Ran—^Bsker v. liarson, 25 P^Od 
376, 138 Ran. 200 

La—Gann v. Vamado, 25 So. 79, 
61 La.Ann. 370—^Barrios v. Toars, 
App., 184 So. 212. 


N.M—^Marchbanha v. Toung, 189 P. 

2d 694, 47 KM. 218. 

N.T.—Sayegh v. Debany, 213 KTS 
458, 215 App.Div. 242—Rothschild 
V. Bierman, 4 KT.S.2d 431, 167 
Miec 670 

N.C.—Dickerson v. Atlantic Refining 
Co, 169 SB. 446. 201 K.a 90. 

Pa.—^Payne v. Bast Liberty Spear 
Co. 200 A 924. 182 Pa.6uper 278 
—^Pergineky v. Moskowitz, 92 Pa 
Super 318 

Tenn.—Citty v. Miller, 1 TennAipp. 1 
Wis—Schwarts v. Schwartz, 240 K. 

W 177, 206 Wls 420. 
dzoumstaiioes showing want of 
pzobabls cause 

(1) Where cattle were lawfully 
taken as estrays and returned with 
issue except for missing animal, noj 
probable cause existed for filing com¬ 
plaint charging theft of cattle —Gor¬ 
don V Mount, 13 P2d 982, 126 Cal. 
App. 701. 

(2) plalntllTs destruction of fence 
erected by defendant on right of way 
held not to afford probable cauae for 
plaintiffifl arrest and prosecution, 
where defendant, although she paid 
taxes aBsessed against right of way 
and thought she owned it, In fact 
had no title therelo.—Zafonte v. 
Berno. 266 KTS. 370, 240 App.Plv. 
774. 

(3) Proof that criminal charge 
was false Justifies an Inforonco of 
want of probable cause.—Bvanyke 

V. Blectric Femes Co., 150 A. 397, 
10 0 N.J.Liaw 887—Hanlmonn v 
Schellhorn, 146 A. 54, 7 K.XMlsc. 430 
—38 C J. p <499 note 78 [c]. 

(4) Other circumstances. 

Miss.—State Life Ins. Co. of In¬ 
dianapolis, Ind, V. Kkrdy, 196 So. 
708, 189 Miss. 266. 

Pa—Thomas v. Ressler, 6 A.2d 187, 
834 Pa. 7. 

Va.—Virginia Blectnc ds Power Co 
V. Wynne, 141 S.B. 829, 149 Va. 
882. 

W. Va—^Meadows v. Corlnne Coal 5b 
Land Co., 177 G.B. 281, 115 W.Va. 
622 

87. Ry.—bonder v. Morrison, b21 S. 
W 2d 930, 276 Ry. 360. 

88. Cal.—Selvester v. Rennedy. 30 
P.2d 63, 187 CalJtpp. 260. 
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Del.—Stidham v. Diamond State 
Brewery, 21 A 2d 2i83, 2 Terry 380 
Pa—^Altman v. Standard Refrigera¬ 
tor Co., 173 A 411. 316 Pa. 465. 

38 O.J. p 404 note 73 
89- Cal—^Moore v. Durrer, 16 P.2d 
676, 127 Cal.App. 759. 

Ill—^Berner v. Prairlo State Bank, 
281 Ill App 81. 

Mo.—^Higgins V Rnickmeyor-Fleer 
Realty & Investment Co., 74 SW 
2d 805, 336 Mo 1010—Beatty v. 
Puritan Cosmetic Co, 158 SW.2d 
191, 286 Mo App 807. 

Tenn—^Poster v Andrews, 194 S.W. 

2d 337, 183 Tunn 544. 

88 C J p 404 note 74. 

OPhe prosecutor Is not required to 
goarantee a conviction on tho charge 
which ho makes against the per¬ 
son accused.—Stuckey v. Savannah, 
etc, Rv. Co., 29 G.B 920. 102 Ga 
782—Rigden v. Jordan, 7 6.H 867, 
St Ga. 668—Tannor-Bnee Co. v. 
Barrs, 190 SB. 6*76, 6'5 Gn.App 468 

40 , Colo.—McIntosh V City A Coun¬ 
ty of Denver, 66 I>.2d 1337, 98 Colo 
403, 103 A.L.U. 1509 

41. X7 S.—Van Siuit V. Amorlcnn Ex¬ 
press Co., O.O.A Pa., 158 F.2d 934 
—Smith V. Fontana. D.CK.T, 48 

F. Supp 56. 

Ala—Torian v. Ashford, 1T3 So, 418, 
216 Ala. 86—MoLood v. McLeod, 7.'» 
Ala. 133. 

Ark.—Kansas A* Texas Coal Co. v. 
Galloway, 74 S.\V. 531, 73 Ark 363. 
100 Am.S R 79. 

Cal—Onrlleld v. Periples Finance & 
Thrift Co. of illv«*rHi(l<^ 74 P.2d 
1061. 24 CAl.App2d 144 '-White v. 
Brinkman. 73 I»j2d 254. 23 Cal.App. 
3d 307. 

Ga.—TanneivHrico Co. v. Dnrrs. 390 

G. E 676, 66 Oa.Anp. 463--Davis v. 
Stephens, 364 S.10. 113, 46 GaApp. 
227. 

111.—irarpham v. Whitney. 77 111. 
32—^Berner v. Pmlrlo Slato BanJk, 
281 J11.APP. 31. 

Iowa—Dugiin v. Midwest Cap Co., 
239 N.W. 097, 213 Iowa 761. 

Ry.—Tlasoldon v. Vork, 112 SW.3d 
984, 271 Ky. 667—Hills V. Padueah 
Box & Bosket Co., 66 S.W.2d 24, 
261 Ky. 783. 

La.—^Eusant v. Unity Industrial Life 
Insuranoo and Glok Benefit Asg'n 
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when such belief is shown, probable cause is suffi¬ 
ciently established even though accused was in fact 
innocent-^2 As discussed infra § 74, proof of the 
actual guilt of accused is a complete defense to an 
action for malicious prosecution, and this is so al¬ 
though probable cause for bringing the prosecution 
was wanting and although the prosecution was ma¬ 


licious; and actual guilt has been held to mean, 
necessarily, that there was probable cause.^3 On 
the other hand, where there is such entire innocence 
that there is no just ground or probable cause to 
suspect the guilt of accused, the law gives an ac¬ 
tion for malicious prosecution,*^ 


of New Orleans, 196 So. 5i54, 195 
lia 347—Graham v. Interstate 
Electric Co, 127 So. 870, 170 La 
392—Oorpus JujIb cited lax Melson 
V. Calhoun, li20 Go. 115, 118, 10 La. 
App 492 

Mass.— Higffins v. Pratt, 66 N.B.2d 
595, 31*6 Mass. 700—Keefe v John¬ 
son. 21 N.E 2d 5'20, 623, 304 Mass 
572. 

Mich—<31anan v. Nushzno, 246 N.W. 
168, 261 Mich 423. 

Minn.—^Wlndgnrdon v. Grendahl, 2'77 
N.W. 202, 201 Minn. 664—Nelson 

V. National Casualty Co., 228 N. 

W. 437, 179 Minn. 63, 67 A.L.R. 
509 

Mo.—^Bonzo V. Kroger Grocery & 
Baking Co., 1;26 S.W.2d 76, 344 
Mo, 127—Corpxut onuriLa unotod In 
Higgins V, Knickmcycr-Flocr Jlonl- 
ty & mvoHtmcnt Co., 74 S.W.2d 
805, 813, 335 Mo. 1010—Stubhs V. 
Mulholland, 67 RW. 660, lf>8 Mo. 
47—Beatty V, l»urUan Cosmoilc 
Co.. 168 S.W.2d 191, 236 Mo.App. 
807. 

Mont.—Wondol v. Metropolitan Life 
Ins Co., 272 V. 246, 83 Mtmt. ans. 
Neb.—KfTHonbrock v. St'curlly State 
Bank of Osmond, 234 N.W. 419, 20 
Neb. 661—Bochel v. Pncilic Ex¬ 
press Co., 91 N.W. 863, 65 Nob. 
826. 

N.J.—V, Vroom, 26 A,2d 208, 
1218 N.J.Law 383, omnned i89 A.2d 
8.77, 129 N.J.Law 4 06. 

N Y.-“-SlmpHOii V. CoastLumber 
& Supply Co.. 147 N.W. 77, 239 N.Y. 
492. 

N.C—^Plokerfion v. Atlantic Bellnlng 
Co. 169 S.W. 440. 201 N.O. 90. 
Ohio.—Kiiiliicr V. tlhcekH, 49 N.W.2d 
902, 71 Ohio App. 333. 

Or.—While V. Paclflc Telephone A 
ToU'graph Co., 90 IV2d 193. 102 Or 
270. 

l>a—Curl<»y v. Aulomobllo Finance 
Oo., 23 A.'2(l 48, 343 I>a. 280, 139 
A.L.It. 1082—Taulmiaii v. I». A. 
Schulte, Inn., 163 A. 160, 302 Va. 
170--Taylor v. Amerleiin inlcrno- 
tional Shipbuilding 119 A. 

130, 276 Piu 1229 'Smith v. Wg(s 62 
Pa. 419—Ferguson v, JhOnharl, 190 
A. 163, 126 l'a.Supcr. 164*—Ilandnll 

V. lecnton Storage ilo., 177 A. 676, 
6'77, 117 Pa.Supi*r. 21'2—<1c>wen v. 
Kulch, 30 Pa.l>Ist. A Co. 630. 

B.!.—OoUIslidn V. Foulkcs, 36 A. 0, 
19 nx 291. 

S.B.—Ulohardson v. DylKHlahl, 08 N. 

W. 164. 17 S.1). 620. 

Tenn.—F, W. Wool worth Co, v. Con-/ 


nors, 222 SW. 1063, 142 Tenn. 678 
—^Bry-Block Mercantile Co. v. 
Proctor, 13 Tenn App. 46 
Va—Page v Wilson, 191 S.E. 678, 
168 Va 447—^Barton v. Camden, 
137 S.E. 465, 147 Va. 863. 

38 CJ p 405 notes 78. 79. 

Reason for role 

Otherwise crime would often go 
unpunished, for it would follow as 
a matter of law that alUant must 
sufCer in damages if an. acctuittal 
for any reason should occur.—^Wil¬ 
liams V. Frey, 78 P.2d 1062, 182 Okl. 
5>56 

True or essential Issne 

Mo—Kvasnieka v. Montgomery 
Ward & Co., 1G6 S.W.2a 603, 360 
Mo. 360 

Va—Pago V. Wilson, 191 SW 678, 
168 Va 44'7—^Barton v. Camden, 
137 S.W. 466, 147 Va. 263. 

Defendant’s grounds as against 
plaintiff 

Xn action for malicious prosecution 
on a criminal charge, iho issue with 
respect to defendant’s probable causes 
was not wlwther defendant had roa- 
sonablo grounds to swear out a pri- 
valo complaint, but whether she had 
such grounds against plaintiff,— 
Quinlan v. Breslln, ;200 A. 980, 61 11. 
I. 327. 

Error of the trlel court In the 
criminal case does not go to the 
quosllon of pTobable muse, even 
though such error result'd In con- 
vhaiou of an innocent person.—IhT- 
niT V. ITalrio Htato IJauk, 281 111. 
App. 31. 

Xunooenoe inunaterlal 

If plaintiff Is unable to moi^t the 
burden of establishing by cotnpe- 
lent ovidonco the absence of prob¬ 
able cause for the criminal prose¬ 
cution, Ills actual Innocence Ikicouk'u 
I mmaterial.—Stansbury v. Luttrell, 
137 A. 330, 16'2 Md. 663. 

42. Cal.—llaydel v. Morion, 66 l’.3d 
204, 19 <tal.App.2d 097, motion de¬ 
nied >82 T’.2d 623, <28 <1al.App.2d 
883 -Perry v. Washinglon Nat. Ins. 
Co., 68 l»,2d 791, 14 <bi).App.3d 009, 
dissenting opinion 69 1^2d 168, 14 
<1a1.App.2d 099. 

xn.—Anu'S V. Wnldor. 69 Ill. 376— 
Butler V. Lewis, 47 N.W.,2d 612, 318 
in. App. 2'26«-Galarza v. Hpraguc, 1 
N.10.2d 275, 284 llhApp. 254. 
lia.--Hebert v. Hogan, 107 So. 430, 
184 l.a 750. 

Md.—Staiisbury v. LutlroU, 137 A. 
339, 162 Md. 663. 
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Mich.—Weiden v. Weiden, 224 N.W 
346, 246 Mich. 847 

NY.—Simpson V. Coastwise Lumber 
& Supply Co, 147 N.W 77, 230 NY 
492—^Hubbard v Banker, 24 N. 
Y.S.2d 289, affirmed 23 NY.S..2d 
198, 260 App.Div. 901. 

Ohio.—Kintner v Chocks, 49 NW.2d 
962, 71 Ohio App 333. 

Okl.—Williams v. Prey, 78 P 2d 1052, 
182 Okl. 656 

Or.—^Kuhnhausen v Stadclman, 149 
P.2d 168, 17.4 Or 290. 

Tonn.—^Poster v. Andrews, 194 S.W. 
2d 337, 183 Tenn. 644—F W. Wool- 
worth Co. V Connors, 232 S.W. 
1063, 1*12 Tenn. 678—Roberts v 
Thomas 11. Smart Motor Car Co, 
4 Tonn App. fi'71. 

38 C.J. p 406 note 79. 

Xnsoceuce os not usgatlviag probable 
cause 

(1) The oxlstcnco of probable 
cause is not nogatlv<‘d merely by a 
showing that accused Is Innocent. 
—jflobastlan v. Orowh^y, 101 H2d 
120, 38 Oal.Apn.2d 194—XTaydel 
Morton, 46 T>'2d 709, 8 Cal App.2d 
730. 

(2) Rubseiluent proof of <*o!nplete 
Innoeeneo Is not snllbMent cvlthmee 
of want of i)rohab1e cause.—(trnbani 
V. mi erst ate lOleclrle. Co., 127 Ho. 
870, J70 La. 393, 

(3) Plaint tlT’s lnii(>een<*c Is not evi¬ 
dence of want of probable eansf*, un¬ 
less defc^ndant knew of the faels <»r 
that there was no crime committed 
by plaintiff when he Ttegnn the 
l•eulIon.-' McMullen v. Daniel, Ifi.'* Ho, 
687, 229 Ala. 194. 

4I:3« Ky,--Chrlsloplier v. Henry, 143 
fl.W3d lOfdl, 284 Ky. 127. 

N.y. Francisco v. Idllle Falla Dai¬ 
ry Co., 290 N.Y.H. 9rdl, 103 MIsc, 
105, 179, modhled on other grounds 
293 N.Y.H. »82, 249 App.DlV. 922. 
Ohio.— Klnlner v. ilhmks, 49 N.M2<1 
9G'2. 71 Ohio App. 333. 

Couoluslvo prosumptiou 
Oil proof of actual guilt ths cxlsl- 
cnce of probable muse is eonclusive- 
ly presumed as a nialtt*r of law. 
Ky.«-LancaHtc‘r v. McKay, 46 H.W. 
88-7, 103 Ky. 016. 

N.Y.--Tumor v. DInnegar, 20 Hun 
406. 

^rimn.* - Miller v. Martin, 10 Tenn. 
App. 149. 

44. N.C.—Boll V. Poarcy, 27 N.O. 

83. 

38 O.J. p 406 noto 77. 
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A pUa of guiUy, not obtained by fraud or unfair 
means, is conclusive evidence of probable cause, 
notwithstanding the subsequent withdrawal of the 
plea and acquittal.^^ 

§ 28. Actual Commission of Crime 

Probable cause for a criminal prosecution may exist 
even though the crime charged was not committed by 
the accused or anyone elee^ 

The existence of probable cause does not depend 
on the actual commission of the onginal wrong 
charged,^^ and, if the case shows sufiBcient ground 
for believing it to have been committed, the justifi¬ 
cation may be made out, although the alleged of¬ 
fense was not committed by accused or by anyone 
else.^* However, it is essential that defendant, when 
instituting the proceedings, actually believed that 
the crime had been comniitted,^^ since, as discussed 
infra § 30 a, probable cause is lacking where, at 
the time of commencing the prosecution, the prose¬ 
cutor knew that no crime had been committed. 

Where a crime has actually been committed, one 
who signs an information and a John Doe warrant 
for the initiation of criminal proceedings against 
unknown persons is not liable for malicious prose¬ 
cution, even though the accusation of a particular 
person by the authorities is unfounded.60 


64 O.J.S. 

§ 29. Time at or during Which Probable 
Cause Must Have Existed 

Whether or not probable cause for a criminal prose¬ 
cution existed Is determined by the facta and circum¬ 
stances existing when the prosecution was commenced^ 
and not by subsequent events. 

As a general rule, whether or not probable cause 
for instituting a criminal prosecution existed is de¬ 
termined by the facts and circumstances as they ex¬ 
isted at the time the prosecution was commenced, 
and not by subsequent events.®* 

§ 30. Knowledge of Prosecutor 

a. In general 

b. Verifying sources of information 

c. Time of acquiring knowledge 

a. In General 

The prosecutor may rely, for probable cause, on facte 
within his own knowledge, or facts learned from others, 
and IS chargeable with knowledge of facte which he 
could have learned by due diligence. Mere rumor or 
the expression of opinion by third persona doee not es¬ 
tablish probable cause. 

The facts relied on to constitute probable cause 
may be those which are within the personal knowl¬ 
edge of the prosecutor,®* or those of which he 
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45. Mich—^Piechowiak v. Bisaell. 9 
N.W2d 685. 305 Mich. 486. 

88 0J. p414 note 88 [aL 
xrolo contendere 

A plea IS in form a plea of aullty 
and nesratiYes want of probable 
cause.—^Ferffuson v. Beinhart, 190 A. 
158, 126 Pa.Super. 164. 

46. Mich.—^PiechowiaJc v. Bissell, 9 
N.W.2d 686. 306 Mich. 486 

47. ns—Smith ▼. Fontana, D-CN*. 
T. 48 F Supp 66. 

Oal—Ball V. Rawlee. 26 P. 987. 98 
Cal. 222, 27 Am.S.11. 174—Single- 
ton V. Singleton, 167 P.2d 836. 68 
Cal.App.2d 681—Sebastian v. Crow¬ 
ley, 101 P-8d 120. 88 CalApp.2d 
194. 

Mich—^Hamilton v. Smith, 89 Mich. 

222 . 

N.Y.—Waee v Stephens, 28 N.B] 21, 
128 N.Y 123 

N.C—Dickerson v. Atlantic Beflning 
Co. 159 SB. 446. 201 N.C 90. 

88 CJ p 406 note 81. 

48. Cal.—^Haydel v. Monon. 66 P.2d 
204, 19 CalApp2d 697. motion de¬ 
nied 82 P2d 623. 28 GeJ.App2d 
388—Haydel v. Morton, 48 P.2d 
709. 8 Cal.App2d 730. 

Mich—^Hamilton t. Smith, 39 Mich. 

222 . 

Mont^Wendel v. Metropohtan Idfe 
Ins. Co., 1272 P. 246, 88 Mont 262 
Tenn.—^Poster v Andrews, 194 S.W. 

2d 337, 1*83 Tenn. 544. 

38CJ. p 405 note8l8. 


49. Csl—Ball V. Rawles. 28 P. 937, 
98 Cal. 222, 27 Am.aR. 174—Sin¬ 
gleton T. Singleton, 157 P2d 886, 
68 Cal.App 2d 681—Davis v. Pesel, 
20 P.2d 982, 181 Cal.App. 46. 

Belief in guilt of accused see infra 

5 81. 

50l Or—White v. Paciflo Telephone 

6 Telegraph Co., 90 P.2d 198, 162 
Or. 370. 

This rule is fousded on grounds of 
public policy to encourage exposure 
of crime and the punishment of 
cnmmals.—White v. Pacific Tele¬ 
phone 6s Telegraph Co, supra. 

61. n.S.—Van Bant v. American 
Bxp. Co, OCA Pa, 168 F2d 924. 
Cal.—Garfield v. Peoples Finance & 
Thrift Co. of Riverside. 74 PSd 
1061. 24 CalApp2d 144—Rlchler 
V. Neilson, 54 P.2d 64. 11 Oal.App. 
2d 508. 

Del.—Stidham v. Diamond Stale 
Brewery, 21 AXd 283, 2 Terry 380 
La.—^Kenner y. Milner, App., 187 So 
809, rehearing denied 189 So. 460, 
Mich.—Hall V. American Ins. Co., 217 
NW. 18. 241 mdx 849. 

Minn.—Wind garden v. Grendahl, 277 
N W. 2a2, 201 Minn. 654. 

Mo.—Corpus Juxis guoted la Hlgglna 
, V. Kniokmeyer-Fleer Realty & In¬ 
vestment Co. 74 S.W2d 606, 813, 
885 Mo 1010. 

Neb—^Brewer v. Fischer, 14 N.W2d 
815, 144 Nob 712—Corpus Juris 
dted la Bronnenkant v. Kucera, 8 
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NW3d 918, 914, 141 Neb. 408— 
Corpus juris quoted ia Korsen- 
brock V. Security State Bank of 
Osmond, 284 N.W. 419, 4'21, 126 
Neb. 561. 

NO-Rawls V. Bennett, 10 S.B.2a 
126, 221 NO. 127. 

Ohio.—^Burke v. Kearney, 200 N.EL 
640, 51 Ohio App. 287. 

Pa—Groda v. American Stores Ce., 
173 A 419, 316 Pa. 484, 94 AL.R 
788—Auch V. Susquehanna Pipe 
Line Co., Com.Pl., 46 Dauph.Co. 
120 . 

Tenn.—^Foster v. Andrews, 194 S.W. 
2d 887, 183 Tenn. 644. 

Va—Freesor v. Miller, 176 S.B. 160, 
163 Va. 180. 

Wyo.—Henning v. Miller, 8 P.2d 826, 
44 Wyo. 114, rehearing denied 14 
P2d 437. 44 Wyo. 114. 

38 C.J. p 405 note 83. 

Time of acquiring knowledge see 
I 30 a 

58. Neb.—^Brower v. Flsf*her, 14 N 
W2d 815, 144 Neb. 712—Hronnen- 
kant V. Kucora, 3 N.W.2d 913, 141 
Neb. 408. 

Pa.—^Aach V. Susqurhanna Pipe Tilne 
Co, Oom.Pl., 46 Dauph Co. 120. 

Inference ftom result of prosecution 
soo infra 96 33-80. 

53. Cal —Selvestor v. Kennedy, 36 
P.2d <68,137 Cal.App. 260. 

W.Va.—Meadows v. Corinno Coal A 
Land Co., 177 S.m 281, 116 W.Va. 
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learns from proper information derived from oth¬ 
ers,®^ or both and he is chargeable with having 
knowledge, before instituting the prosecution, of 
the facts which he could have learned by due or rea¬ 
sonable diligence or inquiry.56 

Probable cause is wanting where he acts ot)i facts 
within his own knowledge, which, to his knowledge, 
do not constitute a crime,®? or where, at the time 
of commencing the prosecution, he knows that no 
crime has been committed®® or that accused is in¬ 
nocent,®® or where, notwithstanding the sufficiency 
of the facts on which he makes his accusation, he 


§ 30 

has knowledge of other facts which satisfactorily 
show accused’s innocence.®® If he acts on infor¬ 
mation derived from others making an accusation, 
these facts, in order to operate as a defense by 
way of probable cause, must relate to the question 
of guilt ;®i he must honestly and reasonably be¬ 
lieve the facts or information communicated to 
him,®® and the test of the sufficiency of the result¬ 
ing knowledge is whether it would have justified a 
prudent, honest, and strong suspicion of the guilt 
of accused.®® 

Obviously mere rumor or information of a vague 


522—^Radochlo v. Katzen, 114 S.E 
746. 92 WVa. 340. 

88 C.X p 405 note 84. 

64. Cal.—Selvcster v. Kennedy. 80 
P.2d 63. 137 Cal.App. 250. 

La—Mosley v. Yoarwood. 10 So. 274, 
48 La.Ann. 834 

E.I.—Fo-c V. Smith. &5 A. 698, 25 
R.I S.-B 

W.Va.—Meadows v. Corinne Goal & 
Land Co. 177 S.B. 2'81, 115 W.Vo. 
522—^Radochio v. Katzen. 114 S.K 
746, 92 W.Va. 340. 

88 C.J. p ^06 note 86. 

Opportunities for loiowledffe 
This Is ospoclally true if the rep¬ 
resentations are made by Lhose who 
have had opportunities for knowl¬ 
edge. 

U.S.—^Van Sant v. American Mxp. 
Co., C.O.A.T’a., 168 P.2d 921—Camp¬ 
bell V. Yellow Cab Oo„ C.O.A.l>a.. 
187 F.2d 018—Van Bant V. Ameri¬ 
can Exp. Co., P.C,l»a., 01 p.,Supp. 
837. 

Pa.—Taylor v. Amorl<*an Interna¬ 
tional Bhlpbuildlng Corporation. 
119 A. 130, 275 Pa. 229. 

Credibility of infonoatloa 
<1) In action for mallciouH proso- 
oution, prolmble cauHo may arise out 
of information i>eceiv«d frian othorH, 
as long as the information Is orod- 
Iblo.—Prontick v. Vroom, 2G A.2d 268, 
128 N.J.Law 383. afllrmod 29 A.2d 
857. 129 N.J.Law 4G6. 

<2) In Initiating criminal proceed¬ 
ings against anotlu'r. beller based on 
supposed personal knowledgo arid be- 
lloC based on Informal ion r<*i'<dvo<l 
aro differently treated In that, where 
accusation Is based on Information 
given by a third parson, the only im¬ 
portant matter Is the rellatilllty of 
the informant, and It ts ImmaUTial 
that the latter was hirnsclf unrea¬ 
sonably mislahtui. whereas an unrea¬ 
sonable mistake on part of aceuser 
may subjeet him to itablllty for ma¬ 
licious proHi'cut Ion.—Hughes v. Van 
Rruggeu, 105 P.:M 494. 44 N.M. fiJH. 

<3) Where tlws aeeuser bases his 
criminal charge on a thlr<i inirson'h 
idontilluatlon of aocused, it is iiuma- j 
terlal that the Informant acted un-^ 


I reasonably in making the identiflca- 
1 tion.—Campbell v Yellow Cab Co., 
!0.C.APa.. 137 F.2d 918—^Van Sant v 
I American Exp. Co.. D.O.Pa.p Gl F 
Supp. 337. 

(4) Mere fact that eyewitnesses to 
indorsing and cashing of forged 
cheek made an error in Idontifying 
plaintiff as the man who cashed 
chock would not rebut probable 
cause for instituting a prosecution 
or create a liability for malicious 
prosecution—Deaton v, Montgomery 
Ward & Co.. Tox.Clv.App.. 169 S.V/. 
2a 969, error refused. 

(5) Information from ex-conviets 
held such as to lead a iicrson of or¬ 
dinary caution and prudence to be¬ 
lieve plaintiff guilty.—White v. X*a- 
cKlc Telephone & Telegraph Co., 90 
P.2d 193, 162 Or. 270. 
information In. ordinary routine of 

bueinese 

In order to have probable caufK», 
a prosecutor need not have personal 
knowledge of transaction of which 
he complains, but ho may rightly 
act on information communicated to 
him in ordinary routine of Imsinoss, 
where ho homnstly belloves such in¬ 
formation to bo true and informa¬ 
tion is of such a character, and is 
communlcat<d in suc*.h a manner as. 
under similar cire.umHtanees, it 
would he acted on by a buslneas man 
of ordinary 4 ^ru(lence.--rrostle.lc v, 
Vroom, 29 A.2d 857. 129 N.J.Law 4G5 
—Lane v. l*ennsylvanla R. Oo., 76 
A. 1016. 76 N.XLaVr 6712—38 O.J. P 
406 note 86 fel. 

66. Ohio.—TUirko V. TCearnoy, 200 N. 

E. 649, 51 Ohio App- 987. 

Tex.—MeMnnus v. Wallis, 52 Tex. 
634. 

66. -Walton Trust Oo. v. Tay¬ 

lor. a<1.A.Mo., 2 F2<1 342. 

Ind,—^llutehlnson v. Wenzel, 66 N.E. 
846, 166 Ind. 48. 

Md.--<Nan<*e v. (lall, 60 A.2d 120, 
inodiiied on other grounds 61 A.2(l 
•531) •CloKlstein v, Itau, 127 A. 488,! 
492, 147 Md. 6. 

M«). -Kvastileka v. Monlgonier.v 
Ward & Co., 366 S.W.Gd 503, 350 1 
Mo. 360--FoHter v. Chicago, R. 
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Q B. Co, 14 S.W.Sd 6C1, 321 Mo. 
120,2—La Chance v. National Pig¬ 
ments & Chemical Co., App, 101 
SW.2d 693. 

Tonn.—Clity v. Milter, 1 Tonn.App. 

1 . 

Wyo.—Henning v. Miller, 8 P.2d 826, 
44 Wyo 114. rehearing denied 3 4 
P.2d 437, 44 Wyo. 114. 

38 C.J. p 407 notes 3. 4. 

Facts as to plaintiff's reputatioxi 
Mo.—Randol V. Kline’s Incorporated, 
18 S.W.2d 500. 322 Mo. 746. 

Mental processes 

Do fondant cannot be expected to 
have known what plaintiff was 
thinking about, what ho had in his 
mind, and what his intention end 
purpose wore.—jSImpson v. Oi^astwise 
Lumber & Supply Co., 147 N.K. 77, 
239 N.Y. 492. 

Keproseutatioas of owaersliip of 
dog, in referring to It as “my dog,” 
held not to Justify rellaiiee theri*- 
on, Instead of looking up license re<*- 
ords. before instigating prosiHMitlcin 
of supposed owner for violating or¬ 
dinance by allowing dog to disturb 
neighborhood.-•doldstcin v. Itau, 137 
A. m, 147 Md. 6. 

67. OoUv -Smith V. Hensley, 1fl.O P. 
2d 909, 107 Colo 180. 

Ija.—Melson v. C^alhoun, 320 Bo, 115, 
10 T 4 a.App. 402- -<Jann v. Varnado, 
25 Bo. 70, 61 Ln.Ann. 370. 

38 C.J. p 406 note 87. 

68. Ala.--ltrackln v. Reynolds, 191 
Bo. 876, 339 Ala. 419. 

Actual cornmifwion of crime gener¬ 
ally soe supra 5 28. 

60. Ala.-—*Itracktn y. Reyartkls. m 
pro. 

60. <'al.- Singleton v, Singleton, 367 
P.2(l 8H6, 68 (Vil.App.2d 681. 

38 O.J. p 406 note 88, p 400 note 16. 

61. Vt.—Fren<-h v. Smith, 4 Vt. 363, 
24 Am.I>. 616. 

66. tl.S.-Van Sant v, Anicrlean 
Mxp. Oo., (\(\A.Pa., 158 F.2d 924. 
Ilellef in guilt of Accused set* Infra 
9 31. 

03. U.B.—Van Bant v. American 
Exp. Co., supra. 

38 C.J. p 406 noto 90. 
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and indefinite nature,®^ or information which the 
party making the accusation knows to be false®® 
or which does not tend to establish the guilt of ac¬ 
cused,®® or a mere statement by third parties that 
they believe that accused had committed a cnme®^ 
does not establish probable cause for a prosecu¬ 
tion. 

b. Verifying Sources of Information 

A prosecutor Is not required, before Instigating a 
criminal prosecution, to verify each item of information, 
or to Investigate the crime, or to exhaust all sources of 
Information; It is sufficient if he acts with such cau¬ 
tion and diligence as a reasonably prudent man would 
have to ascertain the truth. 

The prosecutor is not bound to verify the correct¬ 
ness of each item of information,®® or to exhaust 
all sources of information bearing on the facts which 
have come to his knowledge,®® or to investigate the 
crime itself,7® or to institute an inquiry into the 
character and antecedents of accused'll before he 
attempts to set on foot a criminal prosecution where 


he has information on which he is entitled to rely; 
nor is he required to find out whether accused has 
any defense to the charge, and, if so, what it is,*^2 
or to make inquiries from him or ask him for an 
explanation.^® It is sufficient that the prosecutor 
acted with such caution,*^* impartiality,'^® and dili¬ 
gence^® as a reasonably prudent man would have 
used under the circumstances to ascertain the truth 
of his suspicions, and, if the facts coming to his 
knowledge would warrant an ordinarily prudent man 
in believing that another had committed a crime, 
the failure to make further investigation before 
prosecuting does not constitute a want of probable 

cause.'^^ 

When facts or circumstances put him or would 
put a reasonably prudent person, on inquiry, how¬ 
ever, he will be charged with knowledge of such 
facts as he would have learned if he or his agent 
authorized to investigate had made a proper in¬ 
vestigation into the circumstances of the case,^® 


64. U S.—Van Sant v. American 
EIxp. Oo, supra. 

La—^Mosley v. Yeajrwood, 19 So 274, 
4)8 La Ann. 834. 

38 C.J. p 406 note 91. 

65. irtah.—Kennedy v. Burbidsre, 183 
P. 3'2'6, 54 Utah 497. 5 A.L.R 168'2 

66. Pa.—Coyle v. SnellenburR 80 
Pa.Super. 246. 

67. Ind—^Stratton v. Lockhart, 27 
NB. 716, 1 Ind.App. 380. 

38 C.J. p 40'6 note 94. 

68. Mo.—CoTpna JojcIb cited In La 
Chance v. National Pigments & 
Chemical Co., App., 104 SW.2d 693, 
699. 

38 C.J. p 407 note 95. 

Defendant not Instigating pvooeed- 
Insrs 

Where sheriff reported to defend¬ 
ant finding of rake allegedly stolen 
from defendant by plaintiff and an¬ 
other, and that other person had con¬ 
fessed theft, and defendant knew 
person signing confession could iden¬ 
tify rake, defendant’s signing com¬ 
plaint, prepared by district attorney, 
charging plaintiff with theft of rake, 
without further investigation to as¬ 
certain whether rake was his own, 
did not render him liable for mali¬ 
cious prosecution, although, had he 
instigated proceedings himself, he 
would have been held to a further 
duty of seeking corroboration of the 
confession—^Hughes v. Van Bruggen, 
106 P2d 494, 44 NM. 584 

69. Cal—^Richter v. Neilson, 54 P.2d 
54, 11 Cal App.2d 503 

70. Cal.—^Johnson v. Southern Pac 
Co., 107 P 611, 157 Cal. 833—Rich¬ 
ter V. Neilson, 54 P.2d 64. 11 Cal 
App.2d 603. 


71. Mo—Christian v. Hanna. 58 Mo 
App 37. 

72. Cal.—Richter v. Neilson. 54 P. 
2d 54, 11 Cal App 2d 603. 

88 C J p 407 note 98. 

Alibi 

Failure of a private citizen to 
make inquiry of one suspected of 
crime as to whether the suspect 
could prove an alibi did not raise 
issue of want of probable cause — 
Deaton v. Montgomery Ward & Co, 
Tex Civ App, 169 S.W.2d 969, error 
refused. 

73. Ky.—Coxpiu juris cited In 
Westerfleld v. Prudential Ins. Co 
of America., 94 S.W.2d 986, 990, 
264 Ry 448 

38 C J. p 407 note 99. 

74. Mo.—Corpus Jtirls cited In La 
Chance v. National Pigments & 
Chemical Co, App, 104 S.W.2d 
693, 699 

38 C J. p 407 note 1. 

75. Minn.—Shafer v Hertzlg, 99 N. 
W. 796, 92 Minn 171. 

Mo.—Corpus Juris cited In 1a Chance 
V. National Pigments & Chemical 
Co, App. 104 SW.2d 698, 699. 

7& Mo—Corpus Jaxia dted In La 
Chance v. National Pigments & 
Chemical Co., App.. 104 S.W.2d 693, 
699. 

38 C J p 407 note 8. 

77. Mo—Kvasnicka v. Montgomery 
Ward & Co, 166 S.W2d 603, 860 
Mo 360—Smith v. Glynn, App., 
144 S.W 149. 

78. Ind—^Hutchinson v. Wenzel, 56 
N.B 846, 165 Ind 49—^Lawrence v 
Leathers, 68 N.B. 179, 31 Ind App. 
414 

Ky.—Corpus juris quoted In Westor- 
fleld V. Prudential Ins. Co. of 
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America, 94 SW.j2d 986, 990, 264 
Ky. 448 

Mo—La Font v Richardson, App. 
119 SW2d 25—Corpus JUrls cited 
in La Chance v. National IMgments 
& Chemical Co., App, 104 SW2d 
693, 699 

N T —Scott V. Dennett Surpassing 
Coffee Co., 64 N.Y.S. 1016, 61 App 
Div. 321. 

Pa.—Reby v. Whalen, 179 A 879, 119 
Pa Super. 476. 

38 C.J. p 407 note 4. 
inquiry as to identity of article 
In action for malicious prosecution 
in procuring search warrant for al¬ 
leged stolen goods, search warrant 
hold to have been procured without 
probable cause, whore there was no 
reason why accused should have 
been regarded as man of dishonest 
character, and where it could ensllv 
have been ascertained by inquiry 
whether article seen In accused’s 
dwelling wa.s the stolen article.— 
Scott v. Citizens’ Hardware & Furni¬ 
ture Co., 166 So. 469, 180 XjU 473. 
Plaintiff’s admission of indictment 
Whe.re plaintiff admitted her in¬ 
dictment and thereby made ouL a pri- 
ma facie case of proViablo cause for 
the proseeuLlon, failure of defendant 
to conduct a reasonable investigation 
before institution of pruseoutlon 
could be material on issue of want 
of probable cause only if evidence 
showed open and notorious facts 
which would have convinced reason¬ 
ably prudent man that plaintiff was 
not guilty, and, there fore lliat tes¬ 
timony on which Indictment was ob¬ 
tained was false and untru<». and if 
defendant knew such facts; where 
plaintiff hod been indicted for for¬ 
gery and uttering a forged instru¬ 
ment, and she and her handwriting 
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including the character,^® reputation,and identi- 
tySi of accused. 

c. Time of Acqiairing Knowledge 

In determ.inlng whether there was probable cause for 
Instituting a criminal prosecution, only those facts and 
circumstances which were, or should have been, known 
to the prosecutor at the time he instituted the prosecu¬ 
tion should be considered. 

It is generally held that, in determining whether 
there was probable cause for the institution of a 
criminal prosecution, only those facts and circum¬ 
stances which were known, or by proper investiga¬ 
tion could have been known, to the prosecutor at 
the time he instituted the prosecution should be con¬ 
sidered,^2 and not facts which subsequently ap- 
l)cared.23 Nevertheless, since the guilt of accused 
is a complete defense to an action of malicious pros¬ 
ecution, irrespective of the questions of malice and 
want of probable cause, discussed infra § 74, it has 
been held that this rule applies only where the 
innocence of plaintiff in the malicious prosecution 
action is conceded or is not challenged, and not 
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where defendant seeks to prove plaintiffs guilt as 
a defense,84 and, as discussed infra § 89, that evi¬ 
dence of facts not known to the prosecutor at the 
time of the prosecution is admissible to establish 
such guilt, irrespective of how or when they were 
discovered. 

If the facts proved establish probable cause, it 
is not necessary to defendant's protection that he 
was familiar with all of them when he made the 
complaint.85 Knowledge of the innocence of ac¬ 
cused acquired by the prosecutor after the institu¬ 
tion of criminal proceedings will not show a want 
of probable cause in the institution of the prosecu- 
tion.88 

§ 31. Belief in Guilt of Accused 

The prosecutor's honest belief, based on reasonable 
grounds therefor at the time of Instituting the proceed¬ 
ing, that the accused was guilty of the offense charged 
IS an essential element of probable cause. 

One of the necessary elements of probable cause 
is the actual belief by the prosecutor, at the time 


expert denied that chicok was In 
plaintllT's handwntlnpr, and her do- 
fonso to second cluirao was an alibi, 
uvldonco £alb>d. as a matter of law. 
to show aHoi^rtainable facts diseov- 
erablo by reasonable caro and duo 
dlliffcneo whii'h would have eoii- 
vlncod a reasonablo man that plain¬ 
tiff was not KUlUy of crimo ehariri'd, 
and therefore failure of dofondant 
to conduct such investtpratlon was 
Immaterial on issue of want of prob- 
ablo cause.—-Kvasnleka v. Monlprom- 
ory Ward Us iCfi H.W.Sd 603, 360 
Mo. 360. 

79. Mo.—Coxptis gittls olted tn 
Chanee v. National tMffuients A 
Chemical Oo., App., 104 ti.W.2d 603, 
600. 

38 O.J. p 407 note 6. 

80b Mo.—-I’haiioe v. National 
IMiymenls <1i<*mlcal Co., App„ 
■104 .H.W.ad 003. 

When, plaintiff's own evldonoe 
made prlma faole caee of probable 
eauso for institution of proiiaeution 
by deftmdant by dlHClosUuc indict¬ 
ment of plaintiff, and Ihora was no 
afllrmatlvo evbltnuie of plalntiff'e 
ifood charaet(*r or reputation, r<Ul- 
uro of defemlant to Investigate 
plaintiff's reputation and eharaeler 
before Institution of prosneutlon 
complained of eould not bo consIdiT- 
od with referen<*e to Issue of prob¬ 
able eatise- -Kvasnleka v. Montf.?t»m- 
ory Ward & Co., 160 feJ.W.Sd 603. 360 
Mo. 360. 

81. Xnd.—T^awreneo v. Leathi^rs, 68 
N.lfl. 170. 3X IrnLApp. 414. 

Mo.—Stubbs V. Mulhollund, 07 S.W. 
660. XC8 Mo. 47. 


83. U.fl.—Van Sant v. American 
ICxp. Co., CC.A.Ta., 168 F3d 024 
Ain.—PlKgly-Wl^gly Alabama Co. v. 

Ulekles, 103 So. 860. 213 Ala 686. 
Cal.—CarAeld v. Peoples Finanee & 
Thrift Oo. of Hiversldo. 74 3* 2d 
1061, 24 Cal.App.2a 144—niohlor V. 
Nellson, 54 P.3d 64, 11 Cal.App 2d 
603—Dlffffs V. Arnold Bros., 23 l>.2d 
71, 132 CabApp 618—Green v. 
Stewart. 2*89 P. 940, 106 Cal.App. 
618. 

Ky.—Corpus TtoHa quoted la. Wostcr- 
fleld v. Prudential Ins. Co', of 
America, 94 S.W2d 986. 900. 264 
Ky. 448. 

La.—Oann v. Vamado. 26 So. 70. 61 
La,Ann. 370. 

Md.—^Htansbury v. Luttrell, 1.27 A. 
.239. 162 Md. 663. 

Mass.—Lewis v. rioldman, 136 N.XO. 

-C'7, 241 Mass. 677, 24 A.LU. 200, 
Mleh.—Corpus Otuds olted lu Hall v. 
AmiTlcan Inv, Co., 217 N.W. 18, 20, 
241 Mich, 340. 

Minn.—WimlRardon v. (Irendahl. B77 
N.W. 202, 201 Mmn, 664. 

Mont.—Wontlol v. Metropolitan Tdfo 
Tus. Oo., 272 P. 246. 83 Mont. 262. 
Nob.—Brewer v. Flseher, 14 N.W. 2d 
316, 144 Nob. 712—Hronnenlcant v. 
ICuccra, 3 lsr.Wa2d 013, 141 Neb. 
408. 

N.T.—Keesor v. Dwelle-Kalser <ie., 
226 N.r.S. 722. 222 App.Blv, 860. 
N.<1.—Bawls V. Bennolt, 19 S.W.2d 
126, 221 N.Cl. 127. 

Pa.—Aueh v, Susquehanna Pipe lAne 
Oo., Com. PL. 46 J>auph.<lo. L20* 
Tenn.—Poster v, Andrews, 104 S.W. 

2(1 337, 183 Tenn. 644. 

Wyu.—Xlonning v. MUlor, 8 X*.2d 8*26, 
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44 Wyo. 114, rohenrlnijr denied 14 
r.2d 437, 44 Wyo. 114. 

38 C.,r. p 407 note 7, 

83« Mass.—Li^wls V. Goldman, 136 
N.n. 67. 241 Mans 677. 24 A.L.U. 
260 

Mleb— Trail r. American Inv. Co., 217 
N.W. 18, 241 Mich 840. 

Nob.—Brower v, lebw^hHT, 14 NAV.2d 
316, 144 Neb. 712- BromnmUant v. 
Kucera, 3 N.W.2d 013. 141 Neb. 
408. 

Po.—^Aueh V. Susquelmnna Pipe Line 
Co„ Com.PL, 46 I)a«ph,<Jo. liJO. 

38 C.jr. p 407 note 7, p 408 Tiob* 8. 
subeequeut facte ehowlng or die- 
proving probable oaueo 
Tf, on the facts known when llw 
action complained of was taken, the 
pr<»see.utor had no proliable eaun<» for 
action, it will be no proli‘cllon 1o 
him that faHs came to bis knowi< 
edj.re afterward that mli;hl Imve eon 
stltuted a JustlUention had he lavn 
aware of them; conversely, if, <itt 
the facts tht*n known, be bad prob 
able cause for action, he will b<‘ pro 
ti'Cted I'Ven if thin facts as developed 
on tlpk trial show that there was no 
probable enuruv If he was unaware 
of them by tin* excrelmi of reason- 
able dllpFnce at the lime he Inst I. 
tufecl the acUon.—llennlnpr v. Miller. 
8 P.2d 826, 44 Wyo. 114, rcheaWm; 
denied 14 P.Bd 437. 44 Wyo. 114. 

84. N.C.—-Mooney v. Mull, 6 S.W.2d 
1122, 216 N.G. 410. 126 A.l^fC. 803. 
88. Mich.—Wi‘Id(‘U V. Weldon, 224 
N-.W. 345, 216 Mi«h. 347. * 

80. in.- Iii-riu-r V. I’mirle Htat** 
liank, 2Xt lIl.Attii. 31. 

H.I.- Kuk V. Hmtih, 55 A. 663, 26 It. 
I. 255. 
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of instituting the proceedings, that accused was 
guilty of the offense with which he was charged,®^ 
induced and justified by such facts and circumstanc¬ 
es as would have been sufficient to have aroused a 
reasonable suspicion of guilt in the mind of a cau¬ 
tious or reasonable person.^^ Belief, in this con¬ 
nection, has been said to be something short of cer¬ 
tainty;^® and it has been held that the prosecutor 
is not required to be fully satisfied of the truth of 
the charge.®® Probable cause cannot exist where a 
party is proved to believe that a charge is unfound¬ 
ed.®! 


54 C.J.S. 

Good faith. In order that probable cause for the 
institution of a criminal prosecution may exist, 
there must be a bona fide or honest belief in the 
guilt of accused.®® Even if the facts show a prima 
facie ground for the prosecution, the party institut¬ 
ing it is liable for malicious prosecution if he knew 
of facts negativing the prima facie case;®® and, 
where the prosecution is not in good faith and for 
a proper purpose, the existence of facts which might 
have justified belief on his part of the existence of 
probaWe cause will not constitute a defense,®^ nor 
does good faith in itself exonerate the party making 
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87. Ala.—^Torian v. Ashford, 112 So 
418, 216 Ala. 85—McLeod v. Mc¬ 
Leod. 75 Ala. 483. 

Oal—Singleton v. Singleton, 157 P 
2d 886. 68 CalApp.2d 681—Davis 
V. Pezel, 20 P2d 98'2, 131 CalApp. 
46—Green v. Stewart, 289 P. 940, 
106 Cal.App SI'S—^Fleischhauer v 
Fabens, 96 P. 17, 19, 8 Cal.App. 
30. 

Ill.—^Harpham v. Whitney. 77 Ill 32 
Mass.—Pihl V Morns, 66 N.Bi2d 804, 
319 Mass 577—^Keefe v. Johnson, 
24 NF2d 520. 304 Mass. 572. 

Mich—Olanan v. Nushzno, 246 N.W. 
168, 361 Mich. 423. 

Va—^Virginia Electric & Power Co 
V Wynne. 141 S.E. 829, 149 Va 
882—^Munger v. Goz, 131 S.E. 841, 
146 Va 574, rehearing denied 132 
S.E. 687. 146 Va 674. 

W.Va.—^Dunlap v Chesapeake & O 
Ry. Co, 148 SE 106, 106, 107 W. 
Va. 186, 65 ALR. 221 
38 C.J. p 408 notes 13, 14. 

Tacts relied on 

The question of defendant’s belief 
should be confined to facts on which 
be appears to have relied in institut¬ 
ing prosecution—^Henning v Miller, 
8 P.2d 825, 44 Wyo. 114, rehearing 
denied 14 P.2d 437, 44 Wyo. U4. 

Hope of pecuniary gain 

Belief of the party prosecuting 
may be materially affected if the 
hope of private pecuniary gain had 
a part in prosecution’s initiation.— 
Curley v. Automobile Finance Co, 83 
A 2d 48. 343 Pa. 280, 139 AL.R. 1082. 

sa, Ala.—Torian v. Ashford, 112 So. 
418. 216 Al€u 85—McLeod ▼. Mc¬ 
Leod. 75 Ala. 483. 

Cal—Singleton v. Singleton, 157 P. 

2d 886, 68 Cal.App.2d 681. 

Ind.—^Hutchinson v. Wenzel, 56 NE 
845, 155 Ind. 48. 

Neb.—Turner v. O’Brien, 6 Neb. 64'2. 
N.C.—^Dickerson v Atlantic Refining 
Co., 159 SE. 446, 201 NC 90. 

Veu—^Munger v. Cox, 131 S.E. 841, 
146 Va 574, rehearing denied 182 
fl.B. 687. 146 Va 674. 

38 C.J. p 408 note 13. 

HegUgence or mis bake 

(1) However confident or’ strong 
the belief of defendant may have 


been with regard to the existence of 
probable cause for the prosecution, 
if that belief was induced by his 
own negligence or by error or mis¬ 
take as to the real state of the facts, 
without just proof of suspicion fui> 
nished by plaintiff, the proof of 
probable cause must fall.—Johns v. 
Marsh, 62 Md. 323. 

(2) A mistake or error not 
amounting to gross negligence will 
not control the question of existence 
of probable cause for a criminal 
prosecution. If there was an honest 
belief in probable guilt of the per¬ 
son prosecuted —^Berner v. Prairie 
State Bank, 281 IlLApp. 31. 

Belief as to zeoognltlou or IdeotilU 
oatlon. 

(1) An honest belief, reasonably 
founded, that one has clearly recog¬ 
nized an individual in the actual 
commission of a crime, secured by 
means of a close view of his fea,- 
tures or recognition of his voice, 
furnishes probable cause to assume 
his guilt without further circum¬ 
stances 

Cal —^Randleman v. Boeres, 270 P 
374, 93 Cal App. 745. 

Okl.—^Brown v. St. Louis & S. F. Ry. 
Co., 12 P.2d 528, 158 Okl. 31. 

(2) If defendant In Identifying 
plaintiff as perpetrator of fraud act¬ 
ed without probable cause and w}th 
reckless disregard of proofs and 
signs of plaintllTs innocence, his 
conduct would be sufllclently repre¬ 
hensible to be regarded as malicious 
and actionable.—Hanna v. Updike, 
206 N.Y.S. 809, 210 App.Dlv. 780. 

89- Mass.—^Keefe v. Johnson, 84 N.E. 
2d 6'20. 304 Moss. 573. 

90. Ga.—Stuckey v. Savannah, etc., 
Ry. Co, 89 S E 920, 102 Go. 782— 
R'igdon V. Jordan, 7 SE. 867, 81 
Ga 668—Tanner-Brico Co. v, 
Barrs, 190 S.E. 676, 65 Oa.App 
453. 

91. Cal.—White v. Brinkman, 73 P. 
2d 254, 23 CalApp.2d 307. 

W.Va—Corpus Juris quoted in Dun¬ 
lap V. Chesapeake & O. Ry. Co., 
148 SB. 106, 106, 107 W.Va. 186, 
65 A.L R. 221. 

38 C.J. p 409 note 15. 
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98. Ala—^McLeod v. McLeod, 76 
Ala 483. 

Cal.—Gmen v. Stewart, 889 P, 940, 
106 Cal.App. 618. 

Colo —Smith V Hensley, 109 P.2d 
909, 107 Colo. 180. 

Ill.—^Butler V. Lewis, 47 N.E.2d 612, 
318 Ill App '226—Berner v Prairie 
State Bank, 281 III App. 31. 

Ind.—^Hutchinson v. Wenzel, 66 N.B 
845, 155 Ind. 48. 

Mich—Clanan v. Nushzno, 246 N.W. 
168, 261 Mich. 433—Hamilton v 
Smith, 39 Mich. 222. 

Mo.—^La Font v. Richardson, App, 
119 SW.2d 25 

Neb.—Turner v. O'Brien, 5 Neb. 642, 
Pa.—^Porginsky v. Moskowitz, 92 Pa 
Super 318. 

R I.—Quinlan v. Breslm, 800 A. 989, 
61 BI 327. 

Tenn.—Poster v. Andrews, 194 S.W. 

2d 337, 183 Tenn. 644. 

Va,—^Mungor v. Cox, 131 S.B 841, 
146 Va 574, rehearing denied 132 
S.E. 687, 146 Va 574. 

WVa.—Ckirpus Juris quoted la Dun¬ 
lap V. Chesapeake & O. Ry. Co., 
148 S.E. 105, lOG, 107 W.Va. 186, 
65 A.L.R. 2'21. 

38 C J p 408 note 14, p 409 note 15. 

Falsity of stotemeats by defend- 
aat’s agent bearing on plalnlifl’s 
guilt is attributable to defendant, 
where agent was acting wllhln the 
scope of his employment.—Randol v. 
Kllno’s Incorporated, 18 S.W.2d 600, 
32!2 Mo. 746. 

93. Cal—Singleton v. Singleton, 11)7 
P.2d 886, *68 Cal.App.2d 681—Rich¬ 
ter V Noilson, 54 r.8d 54, 11 Cal. 
App.2d 503. 

Mich.—Hamilton v. Smith, 39 Mich. 
822. 

W.Va.—Corpus JUrls quoted in Dun¬ 
lap V. Chesapeake db O. Ily. Co, 
148 S,E. 105, 106, 107 W.Va. 186, 
65 A.LU. 221. 

3i8 C.J. p 406 note 88, p 400 note 16. 

94. l*a.—Corpus JUrls quoted la 
Curley v. Automobile Finance Co, 
23 A.2d 48, 52, 343 Pa. 880, 139 A. 
L.R. 1082. 

W.Va.—Corpus Juris quoted in Dun¬ 
lap V. Ohosapeuko & O. Ry. Co, 
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the chargee unless it is gprounded on facts making 
such faith reasonable.®® 

Mere suspicion or conjecture, A mere suspicion 
of a person's guilt, although honestly entertained, 
does not constitute probable cause for the institu¬ 
tion of criminal proceedings against him,®® nor has 
a man a right to put the criminal law in motion 
against another and deprive him of his liberty on a 
mere conjecture that he has been guilty of crime.®'^ 

Concurrence of belief and reasonable grounds. 
Mere honest belief in guilt is not sufficient to con¬ 
stitute probable cause;®® a real belief and reason¬ 
able grounds for it must concur,®® If all the facts 
and circumstances under which defendant acted 
show that there was no probable cause for his con¬ 
duct,i or that his belief was groundless® or could 
not have been formed without ignorance, irrational¬ 
ity, or negligence,® or that he exhibited an unrea¬ 
sonable credulity in drawing conclusions of guilt 
which persons of ordinary prudence could not have 
drawn^ his belief in guilt is no defense. 

Facts not constituiing crime. Probable cause may 
involve a question of law as well as of fact,® and 


belief that a g^iven state of facts constitutes a crime 
when such is not the case does not, under most au¬ 
thorities, amount to reasonable or probable cause.® 
Hence^ if the facts charged do not amount to a crim¬ 
inal offense, the one making the charge is not pro¬ 
tected by proving the truth thereof^ or his belief 
that the facts charged constituted a criminal of¬ 
fense.® However, it has been held that, although 
the facts on which a charge is based do not in point 
of law constitute a crime, if they arc of such char¬ 
acter as to induce in the mind of a reasonable per¬ 
son the honest belief that an offense has been com¬ 
mitted, and the accuser is not actuated by improper 
motives, he is not liable in damages for malicious 
prosecution.® 

§ 32. Acts and Admissions of Prosecutor 

Want of probable cause may appear from acts in¬ 
consistent with an honest belief In the accused's guilt, 
or from a showing that the prosecutor acted to serve 
his personal purposes. 

Want of probable cause for instituting criminal 
proceedings may be caused to appear by acts incon¬ 
sistent with an honest belief in the guilt of ac- 
cuseJi® and by showing that the law was set in mo- 


148 S.m 105, 106, 107 W.VCL 180, 
63 A.L.n. 2.21. 

88 0.J. p40D notolT. 

95. Ain—SioulH Mountain Coal Co. 

V Orubb, IIG So. 150, 217 Ala. 274. 
N.Y,—Dean v. Kocheudorfer, 142 K. 

B. 220, 237 N Y. 384. 

Or.—Kuhnhnumn v. Sladolman, 149 
P.2d 168, 174 Or. 290, donylng ro- 
hearinff H8 VM nO, 174 Or. 290. 
R.I.—Quinlan v. Uroslln, 200 A. 989, 
61 HI. 227. 

99. Nob.—Tumor v. O'Brlon, 5 Neb. 
642. 

88 C.J. p 409 note 26. 

97. Mich,—^fTamllton v. Smith, 29 
Mich. 2^2 

82 C.J. p 410 nolo 26. 

98. Ala.—StoutR Mountain Otial Co. 
V. Orubb, m So. 156, 2t7 Ala. 
274. 

Ind.—^TluU'hlnwon y. Wenzel, 66 N.B. 
846, 155 iml. 49. 

Nob,—Drowrr v. KlMCher, 14 N.W.8d 
315, 144 Nob. 712—runner v. 

CrXJrlon, 6 N<*b. 612. 

NY.—Uynum v. Now York Cent, It. 
Co., 147 NIO. 612, 240 N.Y. 137, 
39 A.D.n. 868 Hurt v. Smith, 73 
N.B. 496, X81 N.Y. 1, 3 Ann.('a«, 
B7C—Scott V. Dcmnett SurpanfilnK 
CoCfeo Co., 64 N.Y.S. 1016, 61 App. 
Dlv. 321. 

Va.—Munffor v. <'*o*, 131 S.TO. 841, 
146 Va. 674, robonring donlod 332 

S.W. 087, 146 Va. 674. 

88 C.j. t> 409 note 19. 

99. Ala —Stouts Mountain Coal Co. 
V. Orubb, U'6 So. 156, 217 Ala. 274. 

r>4 0..T.S..-(W 


Ind.—^Hutchinson v. Wenzel, 66 N. 
10 845, 1&5 Ind. 49. 

Mo.—liCumphrlea v. Parker, 52 Me. 
602. 

Mich.—Hamilton v Smith, 39 Mich. 

2 , 22 . 

Nob.—^Brewnr v. Plscher, 14 N,W.2d 
316, 144 Neb. 713—Uoas v. Lang- 
worthy, 14 N.W. 616, 13 Neb. 492— 
Tumor v. O'Drion, 6 Nob. 642. 
N.M.—Delgado v. Ztlvcra, 67 P.2d 
1141, 40 N.M. 21'7. 

N.Y,—Hyman v. Now York Cent. It. 
Co., 147 N.B. 613. 340 N.Y. 137, 
39 A.L.n. 868—Burt v. Smith, 73 
N.B. 495, 181 N.Y. 1, 2 Ami.C/is. 
576—Scott V. Dennett Surpasning 
Coffee Co., 64 N.Y.S, 101-6, 61 App. 
Dlv. 321. 

Ta.—iv^rglnftky v. Moskowitz, 92 Pa, 
Super. 318. 

Vo.—Mungor v. Cox, 131 S.B. 841, 14 0 
Va. 574, rohoaring denied 132 S.B. 
687, 146 Va. 674. 

38 O.J. p 409 noto 20. 

1, Mo.—Alexander v. Kinmko, App., 
Id aW.2d 868. 

N.Y,—Hyman v. Now York C<‘nt. U. 
Co., 147 N.B. 613, 240 N.V. 137, 39 
A.IjU. 868—Wliltnoy v. Now York 
Casualty Ina. Asaoe., 50 N.V.H. 
227, 27 APP.DIV. 820. 

S. N.Y.—Whitney v. Now York 
ually Ins. Assoc., supra 

3. N.Y.—Scott V. D<*niw*lt Surpass- 
1-ng CoCfoo Co., 04 N.Y.S, 1016, 51 
App.Div, 331. 

38 O.J. p 409 noto 23. 

4. Vo.—Southiirn It, Oo, v, Mosby, 
70 S.B. 617, 112 Va. 169. 
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5. N.C.—Smith V. Denver, 49 N.C. 
613. 

6. Miss—Brown v. ICisner, 6 So.2d 
611, 192 Miss. 746—State Life Ins. 
Co, of Indianapolis. Ind., v. Hardy, 
196 So 708, 189 Miss. 26'6. 

38 C.Jr. p 410 noto 28. 

7. Miss —Corpus anzls guoted 1 a 
S tate lAfe Ins. Co. of Indluiiapolls, 
Ind., V. Hardy, 196 So. 708, 713, 189 
Miss. 266. 

38 C.J. p 410 noto S9. 

8. Miss.--Stall) I-lfo Ins. Co. of in- 
dlanapollH, Ind,, v. Hardy, 195 So. 
708, 189 Ml.Mit. 266. 

Advice of counsel 

(1) Although a mistaken hollof 
with regard to the facts may fur¬ 
nish pvoTiahIo eause f»»r initiating 
criminal proccedlngH, a mistaken be¬ 
lief concerning the k»gal consociuona- 
cH of a person's oomluet doss not 
funibiU probftblo cause unleiiM based 
on thn ndvloo of counsel,-' Brown v. 
IClsner, 6 So.3d 611, 192 Miss. 746. 

(2) Advice of counoeX generally 
sieo infra SS 46-63. 

9. Cal.—Perry v. Washington Nat. 
Ins. Co., 58 r.3d 701, 14 Cal.App.dd 
609, dissenting opinion 69 P.2d 1€8, 
14 Oal.App.2d 609. 

10. Va.—Oorpns Jtuls qitiotea 1 a 
C urley v. Automobile Plnanoo Co., 
23 A.2d 48, 62, 343 Pa. 280, 189 
A.L.11. 1082. 

38 C.J. p 410 noto 31. 

OlrcumMtances showing want of 
probable cause see supra S 20. 
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tion to serve tke prosecutor’s own personal pur- 
poses.ii 

§ 33. Inferetice from Result 

Authorities differ as to whether the termination of 
a prosecution in favor of the accused shows a want of 
probable cause therefor. 

In an action for malicious prosecution of a crim¬ 
inal proceeding, the essential element of want of 
probable cause has been said to be distinct from 
the element of favorable termination,!^ and favor¬ 
able termination has been said to have no bearing 
whatever, in and of itself, on want of probable 
cause,!3 although it has also been said to bear on 
the existence or nonexistence of probable cause.!^ 
The termination of a prosecution in favor of ac¬ 
cused has been held not prima facie evidence that 
the prosecution was without probable cause,!6 wholly 
insufficient in itself to negative probable cause,!® 
and not to create a conflict on the issue of probable 
cause ;!7 but it has also been held that the termi¬ 
nation of the prosecution favorably to accused!® or 
its dismissal or termination in his favor!® makes 
out a prima facie showing of want of probable 
cause. 


If it appears that plaintiff was in fact guilty of 
the offense charged, he cannot claim that there was 
a want of probable cause for the criminal prose¬ 
cution, even though it terminated in his favor.®® 

§ 34. -Result of Preliminary Examina¬ 

tion 

a. Discharge of accused 

b. Holding of accused to bail; commit¬ 

ment 

c. Waiver of preliminary examination 
a. Discharge of Accused 

In most Jurisdictions the discharge of the accused on 
a preliminary examination by a magistrate is prima fa¬ 
cie, although not conclusive, evidence of want of prob¬ 
able cause. 

Wliile in some jurisdictions it has been held that 
a discharge of accused by the magistrate is not even 
prima facie evidence of want of probable cause,®! 
in most jurisdictions the rule is well settled that the 
discharge of accused on a preliminary examination 
by a magistrate or other judicial officer is prima 


11. Pa.— Corpus Jtixls quoted la 
Curley v. Automobile Finance Co, 
'23 A.2d 48, 6‘2, 348 Pa. 2180, 189 
A.I.R 1082. 

38 C.J. p 410 note 32. 

12. N.T.—^Kezer v. Dwelle-Kaiser 
Co, 226 N.TS. 722, 222 App.Div. 
350. 

Termination of proceedings gener¬ 
ally see infra §§ 54-60 
DUfereat founiOa'felons 
The two elements have different 
foundations. Want of probable cause 
rests on defendant’s knowledge, in¬ 
formation, and belief, favorable ter¬ 
mination rests on the actual conduct 
of plaintiff.—^Eiezer v Dwelle-Kaiscr 
Co, supra. 

13. NY—^Kesser v. Dwelle-Kaiser 
Co., supra 

Beasoa for rule 

The existence or want of proba¬ 
ble cause IS determined at the time 
of the inception of the original pro¬ 
ceedings, and not at its termination 
—Stidham v. Diamond State Brew¬ 
ery, .21 A 2d 283, 2 Terry, Del., 330. 

14. Pa —Shafer v Meadville Tele¬ 
phone Co, 99 Pa Super 225 

TerniliLatloii lumaterlfll 
Where plaintiff’s own evidence in 
malicious prosecution action shows 
probable cause, termination of pros¬ 
ecution IS immaterial.—Shafer v 
Meadville Telephone Co., supra 

15. Ind—^Boyd V. Hodson, App. 72 
NR2d 46. 

1& Cal.—^Haydel v Morton, 48 P.2d 
709, 8 Cal App 2d 730. 


Pa.—Groda v American Stores Co, 
:173 A 419, 315 Po. 484, 94 AIi.B. 
738—Altman v Standard Refrig¬ 
erator Co, 173 A 411, 316 Pa. 466 

17. Cal—Singleton v. Singleton, 157 
P.2d 88'6, 68 Cal App 2d 681—Se¬ 
bastian V. Crowley, 101 P.2d 120, 
38 Oal.App 2d 194—^Haydel v. Mor¬ 
ton, 66 P2d 1204, 19 Cal App.2d 
697, motion denied '82 P 2d 623, 28 
CalApp.2d 383—^Perry v Washing¬ 
ton Nat Ins. Co., 58 P.2d 701, 14 
Cal App 2d 609, dissenting opinion 
69 P2d 168. 14 Cal.App.2d 609— 
Haydel v Morton, 48 P.2d 709, 8 
CalApp.3d 780. 

18. Iowa—^Richmond v, Whitaker, 
265 N.W 681. 218 Iowa 606. 
Discharge on habeas corpus after 

eonviotion by a Justice of tho peace, 
because the justice had no Jurisdic¬ 
tion to try the offense. Is insufllcient 
to show want of probable cause — 
Pierce v Doolittle. 106 NW. 761, ISO 
Iowa 333. 6 L R.A,N.S., 143 

10- Wash.—Pallet! v. Thompklns, 
118 P.2d 190, 10 Wash 2d 697. 
Bdbuttal 

A prima facte case of want of 
probable cause established may be 
rebutted by defendant’s evidence, and 
If BO rebutted plaintiff must by evi¬ 
dence afllrmatively establish want of 
probable cause —Poosley v Puget 
Sound Tug & Barge Co., 126 P.2d 681, 

13 Wasb.2d 486. 

80- Ohio—John Bright Shoe Stores 
Co. V. Scully, 156 N.B. 166, 24 Ohio 
App 15. 


Guilt of party accused as defense 

see Infra 8 74. 

81. Ill.—Israel v. Brocks, 23 111 

675. 

38 O.J. p 411 note 39. 

In Pennsylvania 

(1) The rule Hlatrd in tho text 
has been uphold--Groda v American 
Stores Co, 173 A. 419, 431, 316 Pu 
484, 94 A.Ij.R. 738—Audi v. Susfiup- 
hanna I>lpe Lino Co, Com PI, 45 
Dauph.Co. 120. 

(i3) It has boon said that "such 
cascH as have or seem to have sup¬ 
ported . . . I tho] ilnolrino TthaL 
discharge by the examining magis¬ 
trate Is in IlKdf ovidenee of want of 
probable cause and shifis the bur¬ 
den of proof as to probable cause to 
defendant in the civil aeilon] can no 
longer bo considered as exjiresfonB 
tho law of this slate ami they are 
now overruled to the <‘Xl«*nl that 
they support tho doctrine Jioroin re¬ 
pudiated.”—Oroda V. American 
Stores Co., supra. 

(3) Oases supporting former rule. 
—Barhlght v. Tammany, 38 A 136, 
168 Pa 646, 38 Am K It. f{r);i-Cooper 
V. Hart, 23 A. 833, 147 Pa. 694—Mad- 
tson V. I»ennsylv/inla It Co, 23 A. 
704, 147 Po. 669, 30 Am ft It. 766— 
Smith V. Mg«, 62 I’a. 419—Matsinger 
V. Arzoomania, 86 J»a.Kuper. 430— 
Davis V. WJlholm, 76 PaHuper. 396 
—Trctdft V. Baltimote Jb O Tt. Oo., 40 
Pa,Supor. 590- Fry v Wolf, 8 Pa 
Super. 468—^Auor v. Mauser, 6 Pa. 
Super. 618. 


994 



54 C. J. S. 


MAL1CI0V8 PROSECUTION 


§ 34 


facie,22 or some,28 evidence of want of probable 
cause, or supports an inference of want of probable 
cause,24 although it is not conclusive.25 The pre¬ 
sumption so raised may be rebutted by proof of the 
existence of probable cause,26 and, when defendant 
comes forward and puts in countervailing evidence 
tending to show probable cause, this presumption 
disappears and the evidence may so completely over¬ 
come the prima facie case as to warrant a directed 
verdict for defendant.27 

b. Holding of Accused to Bail; Commitment 

It has generally been held that the holding, commlt- 
img, or binding over of the accused on a preliminary 


examination before a magistrate le prima facie evidence 
of probable cause, which Is rebuttable by evidence such 
as that the magistrate’s action was obtained* by fraud 
or other lm|»roper means. 

While there is some authority to the contrary,28 
it has generally been held that, where the result of 
the preliminary examination before a magistrate or 
other judicial officer is unfavorable to accused, and 
he is held, or committed, or bound over, this is prima 
facie evidence of probable cause,22 or evidence of 
probable cause sufficient to warrant a jury in finding 
Its cxistence,30 but not conclusive.31 This prima 
facie case may be rebutted or overcome by cvi- 
dencc,82 such as evidence that the action of the 


22. Ala.—Caldwell v Standard Oil 
Co., 124 So. 612, 220 Ala 227— 
Stouts Mountain Coal Co. v. Qrubb, 
116 So. 166, 217 Ala 274. 

Iowa.—Oorpus Juris cited la Orlpp v 
Crittenden, 271 NW. 699, 223 Iowa 
240 • 

La.—^Barrios v. Years, App., 184 So. 

212 . 

Ohio.— ^iCoch V. Timm son, 10 Ohio 
App. 239—^Koch V, X»ond, 19 Ohio 
App 1. 

Okl.—T’lorce Oil Corporation v, 
Mitcholl, 226 I> 937, 99 Okl. 148. 
Va.—Barton v. Oamdon, 137 S.M. 466, 
147 Va. 263. 

Wash.—TIrofikfl v. Boldo, 118 3*.2d 
193, IL \VaHh.2a 37. 

38 C.J. p 410 note 34. 

Dlflchar/fo without InvoHtlKation Into 
merits sao Infra § 3*8. 

By tnilted states coumlssloaer 
Okl—Llndsoy v, <1ouoh, 98 V, 973, 2i8 
Okl. 4, 18 Aun.Klas. CO. 

Va—Jonon v. I^lnch, 4 S.rc, 342, 84 
Va. 204. 

23. Or.—^liUoas V. TCaylor, 299 P. 

20*7, 136 Or. 641'-Marshall v. 

Brown, 218 P. 023, .108 Or. 668. 

24. Md.—Nanc»c v. (Sail, 60 A.2d t20, 
moaith'd on other Krounds 61 A.2d 
636. 

2& Ala.—Stouts Mountain Ooiil do. 
V. Oruhb. 116 So. 166, 217 Ala. 
274. 

Ky.—ChoHiip<*ak«* fy O. Py. Co. v. 
I^’avorly, 278 S.W. D<61, 212 Ky. 
140. 

38 O J, p 410 nolio 36. 

26. Md.—Nanca v. Call, 60 A.2d 120, 
modified on othc^r irrounds 61 A.2d 
635. 

Wash.—Brooks v. Itoldo, 118 P.2d 
193, 11 Wash.Sd 37. 

38 O.J. p 411 noto 37. 

27. Moss.- Stono v. Oroilcer, 21 
Pick. 81, 

Mo —Nolon V, Kaufman, 70 Mo.App 
661. 

28. Tenn,—Kemdriek v, Cypert, 10 
Humiihr. 201. 

38 O.J. 1 ) 411 nolo 41, 


29, U.S.—Walton Trust Co. r. Tay¬ 
lor, C.C.AMO., 2 F.2d 342—Corpus 
Juris cited in Union Indemnity Co 
V. Webster, 118 So. 704, 803, 21« 
Ala. 468. 

Cal—Johnson v. Southern Pac. Co., 
107 P. 611, 167 Cal. 33—Gorlield v 
Peoples Finance & Thrift Co. of 
Bivorsldo, 74 P.2d 1061, 24 CaLApp. 
2d 144—^Ross V. O’Brien, 48 P.2d 
718, 9 Oal App.2d 1—Foster v. 

Banks, 297 P. 106, 112 Cal.App. 
622—Itandleman v. Boercs, 270 P. 
374, 93 CaLApp. 746. 

Del.—Stidham v. Diamond State 
Browery, 21 A.2d 283, 2 Terry 330. 
Mo.—Corpus Juris cited in Ilisrsrlns 
V. Knlokmeyer-ltleer Tloally ds In¬ 
vestment Co., 74 S.W 2d 806, 812, 
336 Mo. 1010—Randol v. Kline's, 
Inc., 49 S.W.3d 112, 330 Mo. 343 
—Pinson V Campbell, 101 S.W. 
621, 124 Mo.App. 260. 

K.V.- (iraham v. Buffalo aonoral 
Laundries Corporation, 184 KK. 
716, 261 N.Y, 165—Hopklnson v. 
Lohlffh Valley II Co, 164 N.M. 104, 
249 N.r. 296—HiKley v. Uljley, 12 
N.r.S.2<l 107, 267 App.DIv. 61— 
Bodpre V. Skinner, 4 IST.Y S 2d 406, 
264 App niv. 42—B^amlnsky v, 
.lohn F. Trommor, Xnc., 290 N.Y.S, 
773, 248 App.r)iv. 906, 240 App. 
DIv. 625—WaU<*nateln v. BoHcn- 
bnum, 273 N.Y.S, 346, 241 App.lMv. 
374—Mcszacapo v. Krivls, 246 NT Y. 
S. 278, 230 App.I>lv, 466—Slattery 
V. llclli<‘r, 298 ISr.Y.S. 2*6, 163 Miso. 
713- -Francisco v. LlttJo Falls Dai¬ 
ry do., 206 N'.Y.S. 066, 163 MIhc. 

106, 170, modlllod on other prounds 
29.3 N.Y.S. 283, 249 App.Div. 022 
- (loldner-Sloxel Corporation v. 
Kraciner Iloslery Co., 274 N.Y.S. 
CHI, 163 MI«o. '169—Beall v. J)a- 
dlrrlan, 116 N.Y.S. 196, 02 Misn. 
126, aillnned 118 N.Y.H. 1094, 133 
Apti.Dlv. 913—Schoultss v. Hepub- 
llc dhomleal (Jorp., 62 K.Y.S.Od 310. 
N.'d.*‘ -Youiiff V, Andrews Hardwood 
do., 166 H.W. 601, 200 NO. 810. 
Okl.- Corpus Juris dtiotsd In. Ohamp- 
lln Ileilninir ('■ci. v. Le Fores, 64 J'. 
2d IfO, 194, 17C Okl. 48. 

Or.—Corpus Juris quoted to White v. 
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Pacific Telephone A Teloprraph Co., 
90 P.2d 193, 197, 162 Or. 270. 

Wyo.—Corpus Juris luoted to Pim- 
ton V Canning, 11<S P.2d 1002, 1006, 
67 Wyo. 390. 

38 C.J. p 411 noto 42. 

Examtoatlon essential 
The holding by a magistrate is 
prima facie ovidoneo of probable 
cause only where the holding is after 
an examination into the facts; an 
appoaranco before a magistrate 
merely for the purpose of signing 
a complaint does net prima facie 
show the c‘xlstonco of probable cause 
—^Bothschlld V. Bierinau, 4 N.Y.H.2a 
431, 167 Mlsc. 670 

30. N.C.— Milchim V. National 
Weaving Oo., 188 S.M. 329, 210 N. 
C. 732. 

31. U.S.—^Walton Trust Co. v. Tay¬ 
lor, C.O.A.M 0 ., 2 F,2(l 3 12. 

Ala.—nCorpus Juris oltod. to Union 
Indemnlly Oo, v, Webster, 118 Ho. 
794, 80.1, 218 Ala. 468. 

CJaL--FOHt(‘r V, Banks, 207 P. 106, 
112 dal.App. 63.2. 

Del.—Hlldham v. Diamond Htnle 
Brewery, 21 A.2d 283, 2 Ti'rry 330. 
N.C.—Mltidien v. National Weaving 
do., 188 H.M. 329, 210 N.d. 732 - 
Young V. Andrews llanlwood 
166 H,M. 601. 200 N.d. 310. 

Ok].— Corpus Juris <Ltiotod to dliainp- 
lln K»‘ilnlrig <to. v. Le Force, 04 
r\2(l 190, 194. 176 Okl. 4 8. 

Or.- -Corpus Juris quoted to White v. 
I’aclUe TeIephoiii» A Telegraph do., 
90 I\2d 193, 197, 162 Or. 270. 
Wyo,-<k)rpu8 juris quoted, to Benton 
V. damiliig, 118 P.2d 1002, lOOd. 
67 Wyo. 390. 

38 O.J. p 411 notio 43. 

Hold to **ooastittits’* pro'bahls onus# 
U.H, -Iiavenscroft v. tVisey, d.<d,A. 
N.Y., 139 F.2d 776, certloian de¬ 
nied 06 H.dt. 63, 333 IT.H. 746, 39 
Tj.Fjd. 696, reliearlng denied 66 fl, 
Ofc. 114, 323 ir.a 811, 89 L.I0d, 64<K. 

38, dal.- d.Mrlb*ld V. TN^oples Fi¬ 
nance A Thrift <'*0. of lilversldt*, 
74 B.2d 1001. 21 <Ml.Api),2d 144. 

Del. -HlUlbam v. Blatrm-iid Hlafe 
Brewery, 2L A.2d 283, 2 Terry 330. 
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magistrate was obtained by frauds false testimony, 
or other improper means^^ or that defendant with¬ 
held material facts at the hearing but unless it 
is overthrown by testimony of that character it be¬ 
comes conclusive and prevents plaintiff from pre- 
vailing.3® 

c. Waiver of Preliminary Examination 

The wafver of a preliminary examination and the 
giving of ball fer appearance constitute prfma facie ev¬ 
idence of probable cause for the prosecution In some 
Jurisdictions. 

While the waiver of a preliminary examination 
and the giving of bail for appearance do not con¬ 
stitute such an admission of guilt as will preclude 
the party from sustaining an action for malicious 
prosecution,they have been held to raise a prima 
facie presumption of probable catxse for the prose- 

38. Mo.—Coxpiis Jturig cited la 
Hisrsrlns v. Knlckmeyer-Fleer Real¬ 
ty & Investment Co., 74 S.W.2d 
805, 812, 885 Mo. 1010. 

N.T.—Graham v. Buffalo General 
Laundnes Corporation, 257 N.Y.8 
101, 235 App Dir. 245, motion de¬ 
nied 268 N.T.S. 1076. 236 App.Div. 

774, certified question answered 
184 N.E. 746, 261 N.T. 166, affirmed 
184 N.B. 746, 261 N.T. 166—Mez- 
zacapo Y. Knvls, 245 N.T.S. 2T8, 

280 App.I>iv. 466—Slattery v. Hel¬ 
ler, 288 N.T.S. 25, 163 Mlsa 718. 

Or.—iCorpas srnxic quoted la White v. 

Pacific Telephone & Telegraph Co., 

90 P2d 193. 197, 162 Or. 270. 

Wyo.—Corpus OTiuls quoted la Pen- 
ton V. Canning, 118 P.2d 1002, 1005, 

67 Wyo. 390. 

38 C.J. p 411 note 44. 

Maltoloua dlstortloa of surround¬ 
ing facts or circumstances.—Kamin¬ 
sky V John P. Trommer, Inc, 290 N. 

T.S. 773, 248 AppDiv. 906, 249 App. 

Dlv. 625. 

34. N.T.—^Kaminsky v. John F. 

Trommer, Inc, supra—Graham v. 

Buffalo General Laundries Corpo-j 
ration, 267 N.T.S. 101, 236 App. 

Div. 246, motion denied 258 N.T.S 
1075, 236 App.Div. 774, certified 
question answered 184 NE. 746, 

261 N.T. 165, affirmed li84 N.E, 746, 

261 N.T. 165—^Mezzacapo v. Knvls, 

245 N.T.S. 278, 230 AppDiv. 465— 

Slattery v Heller, 298 N.T.S. 25, 

163 Misc. 713. 

35. Cal.—Garfield v Peoples Fi¬ 
nance & Thrift Go. of Riverside, 74 
P.2d 1061, 24 Cal.App2d 144. 

Or—Corpus Juris quoted la White v. 

Pacific Telephone & Telegraph Co., 

90 P.2d 193, 197, 162 Or. 270— 

Putnam v. Stalker, 91 P. 868, 60 
Or. 210. 

Wye.—Corpus Juris quoted la Pen- 
ton V. Canning, 118 P.2d 1002, 1005, 

67 WVa 390. 


cution or to constitute prima facie evidence there- 
of,37 although it is not conclusive the presump¬ 
tion may be overcome by competent evidence on the 
trial.*® However, it has also been held that such 
waiver constitutes in no degree, not even prima fa¬ 
cie, a showing or admission of probable cause.^® 


§ 35. — Action of Grand Jury and Filing 
of Information 

This finding of an Indictment by the grand Jury is 
frequently held to be prima facie evidence of probable 
cause. The decisions differ as to the effect of the grand 
jury's failure to indict as showing want of probable 
cause. 

While there are some decisions to the contrary,^! 
it has been held in many jurisdictions that the find¬ 
ing of an indictment by the grand jury against one 
charged with crime is prima facie,^* but not con- 

Union Indemnity Co. v. Webster, 
118 So. 794, 803, 218 Ala 468. 
Contra Motes v. Bales, 80 Ala 382 
Ark.—Gazzola v. New, 87 S.W.2d 68, 
191 Ark, 724. 

Del —Stidham v. Diamond Slate 
Brewery, 21 A.2d 283, 2 Terry 330 
Ga—Price v. Cobb, 11 S.Bw2d 823, 
63 Oa App. 694—Harris v. Gray, 
199 S.E. 831, 58 Ga.App. 689. 

Ill,—Doss V. PTutson, 53 N.B.2d 279, 
312 tll.App. 157. 

Ind—Miller v. Willis, 128 N.E. 831, 
189 Ind. 664—^Boyd V. Hodson, 
App , 72 N.E.2d 46. 

Mo.— Corpus Juris cited lu Kvas- 
nlcka V, Montgomery Ward & Co, 
166 S.W.2d 503, 50r>, 850 Mo. 360 
—Corpus Juris cited in Dawes v 
Starrett, 62 S.W.3d 43, 45, 336 Mo. 
897-- Corpus Juris cited in Higgins 
V. Knlckmeyer-Fleer Realty 8b In¬ 
vestment Co., 74 S.W.3d 806, 8X2, 
835 Mo. 1010—Raadol v. Kline's, 
Inc., 49 S.Wj2d 112, 330 Mo. 343 
—Pinson v. Campbell, 101 S.W, 621, 
124 MO.APP. 260. 

N.T.—Hopklnson v. Lehigh Valley R. 
Co., 1164 N.E 104, 249 N.T. 296— 
Conway v. McKinley, 19 N.T.S,2d 
497, 359 APP.D1V. 396—Hlgley v. 
irigl^y, 12 N.T,a2d 107, 257 App 
Dlv, 61—llodgo V. Skinner, 4 N.T 
S.2d 406, 254 App.Div. 42—Agar 
V. Kelsey, 300 N.T.S. 630, 253 App. 
Dlv. 726—Kaminsky v. John F. 
Trommer, Inc., 690 N.T.S. 773, 248 
App.Div* 906, 249 App.Div. 626— 
Levy V. Chasnoff, 283 N.T.S. 891, 
246 App.Div. 607—^Mezzacapo v. 
Krlvls, 245 N.T.S. 278, B30 App. 
Dlv. 465—Rothschild r. Blcrman, 4 
N.T.S.2d 431, 167 Misc. 670—Camp¬ 
bell V. Cunningham Natural Gas 
Corporation, 298 N.T.S. 200, 164 
Mlsc. 1—Geldner-Slegel Corpora¬ 
tion V. Kroomer Hosiery Co., 274 
N.T.S. 681, 153 Mlso. 159. 

N.O.—^Toung v. Andrews Hardwood 
Co., 156 S.E. 501, 260 N.O. 810— 


. Xf defendant truthfully gave sU 
Informatlou he had or might rea¬ 
sonably have ascertained on issue 
before magistrate, he was not liable 
in malicious prosecution, even 
though magistrate reached wrong 
conclusion.—Graham v. Buffalo Gen¬ 
eral Laundries Corporation, 257 N.T 
S. 101, 235 AppJDiv 246, motion de¬ 
nied 258 NTS. 10'75. 236 AppDiv 
774, certified question answered 184 
N.E. 746, 261 N.T. 165, affirmed 184 
N.E. 746, 261 N.T. 165—Slattery v. 
HeUer, 298 N.T.S. 25, 168 Mlsc. 718. 

3& Mo.—Corpus Juris quoted lu 
Campbell v. Myers, 287 S.W. 842, 
846, 221 Mo.App. 858. 

38 O.J. p 412 note 46. 

37- U S.—Seaboard OH Co. v. Cun¬ 
ningham, C.aA.Fla., 61 F.2d 321, 
oertiorarl denied 52 S.Ct. 85, 284 
US. 667, 76 LEd. 657. 

Colo—Corpus Juris cited in Ex-1 
change Nat. Bank of Colorado 
(Springs v. Cullum, 161 P.2d 336, 
887, 114 Colo. 26. 

Mo.—Corpus Juris quoted In Camp¬ 
bell V. Myers, 287 S.W. 842, 646, 
221 Mo.App. 868. 

Ohio.—^Burke v. Kearney, 200 N.E. 

649, 51 Ohio App. 287. 

38 CJ. p 412 note 47, p 498 note 74 
Cc]. 

3a us.—Seaboard Oil Co. v. Cun¬ 
ningham, C.C.AFIa, 61 F.2d 321, 
certiorari denied 52 S.Ct. 85, 284 
U.S 657, 76 L.Ed. 557. 

39. Mo.—Corpus juris quoted in 
Campbell v. Myers, 287 S.W. 848, 
846, 221 Mo.App. 858. 

Or—^Hess V. Oregon German Baking 
Co., 49 P. 803, 31 Or. 508. 

4a N.T.—Hodge v. Skinfier, 4 N.T. 

S.2d 406, 409, 254 App.Div, 42. 

41. Mass.—Perkins v. Spaulding, 65 
N.E. 72, 182 Mass. 218. 

8>8 C.J. p 412 note 49. 

4a Ala.—Corpus JuxIb cited In 
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elusive,^® evidence of probable cause. The pre¬ 
sumption may be rebutted by other evidence,^^ such 
as proof that the indictment was obtained by false 
or fraudulent testimony before the grand jury,^6 or 
by failing to make a full and complete statement of 
facts to the grand jury or district attorney,or by 
other improper or fraudulent means,or by show¬ 
ing that the prosecutor did not believe accused to 
be guilty.^® 

F<Ulure to indict. The failure of the grand jury 
to indict has been variously held to be prima facie 
evidence^® or "very persuasive” evidence®® of want 
of probable cause, or a circumstance which the jury 
may consider in determining whether there was 
probable cause but it is not conclusive evidence 
of the want of probable cause.®® There are also 
decisions holding that it is not prima facie evi¬ 
dence,®® sufficient evidence,®^ or any evidence at 
all®® of want of probable cause, and it has been 


§ 35 

held that when a magistrate, after a hearing, has 
committed an accused person, and the grand jury 
has then ignored the bill, these two facts, on a suit 
for malicious prosecution, neutralize each other, 
and plaintiff, in order to sustain his case, must pro¬ 
duce other evidence of malice and of want of prob¬ 
able cause for instituting the prosecution.®® Fail¬ 
ure to indict does not preclude defendant from prov¬ 
ing that plaintiff was in fact guilty of the crime 
charged.®^ 

Filing information. It has been said that the fil¬ 
ing of an information does not conclusively estab¬ 
lish the presence of probable cause®® but tends to 
refute the absence thereof.®® Another statement is 
that the filing of an information by a prosecuting of¬ 
ficer on his own information and belief is prima 
facie evidence of probable cause,®® but not when 
the information is predicated on the affidavit of the 
complaining witness.®^ Under a statute which au- 


Kelly V. Kewark Shoe Stores Go., 
130 S.m 32, 190 N.C. m. 

38 C J. p 412 note 50. 

Testimony other than that of prose- 
entor 

When a errand jury, on other tes¬ 
timony than that of the prosecutor 
alone, find an indictment to be a 
true bill, there is a prima facie pre¬ 
sumption that the prosecutor had 
reasonable grounds for the prose¬ 
cution.—Conder V, Morrison, 1,21 8. 
W.2d 930, 27S Ky. 360—Garrard v. 
Wlllet, 4 J.J.Mar8h., ICy,, G'28. 

43. Ala.—Ooxpns Ornris cited In 
TTnlon Indemnity Go. v. Webster, 
118 So. 794, 803, 218 Ala. 408. 

Arlc.—Ooazola v. New, 87 S.W.2d 
68, 191 Ark. 724, 

Del.—Stidfiam v. Diamond State 
Ilrcwory, 21 A.2d 283, 2 Terry 
330. 

Ga.—Price v. Cobb. 11 S.TO.2d 822, 
63 Ga.App. 604—^Darnell v. Shirley, 
122 S.IO. 252, 31 Oa.App. 764. 

N.G.—young V, Andrews Hardwood 
Co., 166 S.Ei. 601, 200 N.G. 310. 

38 C.jr. p 412 note 61. 

44. Del.—Stidham v. Diamond State 
Brewery, 2l A.2d 283, 2 Terry 330. 

Ky.—Conder v. Morrison, 121 S.W.2d 
930. 276 Ky. 360. 

45. Mo.—Corpus Toxin cited in 
Kvasnicka v. Montgomery Ward & 
Go., IGC S.W.2d 603, D05, 360 Mo. 
360—Corpus gntls cited in Dawns 
V. Starrott, 82 S.W.2d 43, 46, 336 
Mo. S97--X)ovpiui Juris cited in 
Higgins V. ICniokmeyer^inoor Real¬ 
ty & Investment Go., 74 6.W.2d 
806, 812, 336 Mo. 1010. 

N.y.—Conway v. McKlntey, 10 N.T. 
S.ld 497, 269 App.Dlv. 39*0—Agnr 
V. Kelsey, 300 N.Y.8. 630, 263 App. 
Dlv. 726—Levy v. Ghannofr, 283 
N.Y.S. 891. 246 App.DiV. 607—Mez- 
zfiMsapo V. Krtvis, 246 N.Y.S. 278, 


230 App.Dlv. 466—Goldner-Slegel 
Corporation v, Kraemer Hosiery 
Co., 274 N.T.S. 681, 163 Mlsc. 150. 
38 CJ p 412 note 8i2. 

Malicious distortion of surround¬ 
ing facts or circumstances—^Kamin¬ 
sky V. John F. Trommer, Inc., 200 N. 
Y.S. 773, 243 AppDiv. 906, 249 App. 
IMv. 625. 

XSxemplary life before indictment 
The fart that plaintiif prior to her 
Indictment had led an exemplary 
life and identified herself with ro- 
spected and worth-while activUics 
in the community in which she lived 
was no proof that grand jury act¬ 
ed on false testimony or was Inllu- 
eneod by other improper moans.— 
Boyd V. Hodson, Ind.App., 72 N.H.2d 

46. 

46. Mo.—Kvasnicka v. Montgomery 
Ward & Co., 166 S.W.2d 603, 360 
Mo. 860—^Dawes v. StarreLt, 83 S. 
W.2d 43, 336 Mo. 897. 

N.Y.—Conway v. McKinley, 19 N.y.S. 
2d 407, 269 App Dlv. 396—Agar v. 
Kelsey, 300 N.Y.S. 630, 263 App 
Div. 726—Kaminsky v. John F. 
Trommer, Inc., 290 N.Y.S. 773, 248 
App.Dlv. 90-6, 840 App.Dlv. 625— 
Levy V. ChasnofP, 283 N.Y.S. 891, 
246 App.Dlv. 607—Mezzacaxio v. 
Krlvls, 245 N.Y.S. 278, 230 App. 
Dlv. 466—Coldner-Slegol Corpora¬ 
tion V. Kmcmer Hoslory (3o., 274 
N.Y.S. 681. 153 Mlsc. ICO. 

47. Ind.—^Boyd v. IXodson, App., 72 
N.I0.2d 40. 

Mo.—Coxpns Juris cited laKvaHn'leka 

V, Montgomery Ward & Oo„ 106 S. 

W. 2d 603, 606, 360 Mo. 360—Cor¬ 
pus Juris cited in Dawes v. Star- 
rett, 82 S.W.2d 43, 46, 336 Mo. 807 
—Corpus Jtuls oited in Higgins v. 
Knlckmcyor-X^lcer Uealty d: In¬ 
vestment Oo., 74 S.W.2d 806, 812, 
835 Mo. 1010. 


N.T.—Goldner-Slegel Corporation v. 
Kraemer Hosiery Co., 274 N.Y.S. 
681, 153 Mlsc 159. 

38 C.J. p 412 note 63. 

48. Mo.—Corpus Juris oited in 
Kvasnicka v. Montgomery Ward A 
Co., 106 S.W2d 603, 606, 360 Mo. 
360—Corpus Juris oited in Dawes 
V. Starrt‘tt, 8.2 S.W.2d 43, 46, 336 
Mo, 897—Sleppuhn v. Ohieago 
Great Western R. Co., 204 R.W. 
679. 199 Mo.App. 671. 

49. Ala.—-Stouts Mountain Oonl Co. 
V, Grubb, .116 So. 156, 217 Ala. fi74. 

3*8 C.J. p 412 note 65. 

60, Mo.—Cosperson v. Sproule, 30 
Mo. 30. 

51. Ga.—TTearn v. Batelielor, 170 S. 

D. 203, 47 Ga.App. 213. 

02. Ala.—Stouts Mountain Coal Cty 

V. Grubb. 116 So, 166, 217 Ala. 274. 

53. B.G.—JHilnier v, Harmon, 34 S. 

C. L. 676. 

38 C.J. p 412 note 68. 

54. Ga.—TIonrn v. BnteUolor, 170 «. 

D. 203, 47 aa.A)>p. 313. 

38 C.J. p 412 note 60. 

66. l>a.—(Sroda v, Amerlenn Store 
Go., m A. 419, 316 .Pa. 484, 94 A 
L.R. 738—Au<*h V. Sus<iuithnnn 
Idpo Lino ilo., Ckmi.Pl., 46 Dnupl 
<k). 120. 

38 C.J. p 41J note 60. 

56. U.H.—Minor V. Ohieago, M. 4b 
St. 1\ R. Co., C.<;.Mo.. 41 F. 898. 

67. N.y.—Barber v. Gould, 20 Hun 
446. 

68. ina.—Ward v. Allen, 11 So.2d 
103, 362 3^a. 82. 

69. Fla.—Ward v, Allen, supra. 

ea Mo.—I'lnson v. Campbell, 301 S. 

W. 621, 124 MO.APP. 260. 

6L Mo.—lUnson y. Campbell, su¬ 
pra. 
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§ 36 

thorizes prosecutions to be instituted by information 
filed, but provides that unless accused has had a 
preliminary examination some credible person must 
file an affidavit that the offense was committed, the 
filing of such an information is prima facie evidence 
of probable cause,®^ but a complaint which shows 
the filing of such an information need not aver that 
it was procured by fraud or other unfair means to 
state a cause of action.68 

§ 36. -Acquittal on Trial 

It has generally been held that the fact of an acquit¬ 
tal Is not sufficient in itself to establish want of prob¬ 
able cause for the prosecution, that it does not amount 


64 'C.J.S. 

to pnma facie evidence of such want, or that It Is no 
evidence at all of such want. 

Willie in a limited number of decisions it has 
been held that an acquittal is prima facie, but not 
conclusive, evidence of want of probable cause,®^ 
it has generally been held that the mere fact of an 
acquittd does not amount to prima facie evidence 
of want of probable cause,®® or that it is no evi¬ 
dence at all of a want of probable cause for the 
prosecution,®® or does not tend to show such want,®^ 
or does not create a conflict on the issue of prob¬ 
able cause,®® or that it is not sufficient in itself to 
establish want of probable cause,®® but that it may 
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6a. U S.—Stamer v. San Luis Valley 
Land & Mining: Co., Colo., 166 F 
220, 92 CCA. 128. 

63. U.S.—Stainer v. San Luis Valley 
Land & Mining: Co., supra. 

64. Miss —State Life Ins Co of In¬ 
dianapolis, Ind., V. Hardy, 196 So. 
708, 189 Miss. 266. 

Ohio—Koch V. Pond, 19 Ohio App 1 
Wash.—^Peasley v. Puget Sound Tug 
& Barge Co., 126 P.2d 681, 18 Wash. 
2d 485. 

38 C jr. p 413 note 66. 

If rebutted, plaintiff must by evi¬ 
dence affirmatively establish want of 
probable cause—^Peasley v Puget 
Sound Tug & Barge Co, supra. 

65. Ala-HStouts Mountain Coal Co. 
V. Grubb. 116 So. .166, 217 Ala 274. 

Cal.—Ross V. O’Brien, 4i8 P 2d 718, 
9 Cal.App.2d 1—^Randleman v 
Boeres, 270 P 374, 93 Cal App. 746. 
Ky—Haseldon v. York, 112 S.W.2d 
984. 271 Ky. 667—Sills v. Paducah 
Box & Basket Co., 66 S.W2d 24, 
251 Ky. 783. 

^M-Corpus Jnxls quoted la Del¬ 
gado V. Rivera^ 67 P.2d 1141, 1147, 
40 KM. 217. 

N.C.—^Morgan v. Stewart, 67 S,H. 149, 
144 N.C. 424. 

Or—^Meyer v. Nedry, 78 P.2d 339, 
159 Or. 62. 

Pa—Stinson v. Smith, 196 A. 843, 329 
Pa 177—^Altman v Standard Re¬ 
frigerator Co., 173 A 411, 316 Pa 
4(>5—Ferguson v. Reinhart, 190 
A. 163, 125 Pa Super. 164—Painter 
V Roth, 180 A. 49, 118 PaSuper. 
4*74—^Randall v. Fenton Storage 
Co., 177 A. 676, 117 Pa Super. 212. 
Contra Shafer v. Meadville Tele¬ 
phone Co, 99 PaSuper. 226. 

38 C.J p 413 note 74. 

BeasoiL for rule 

An acquittal may result from some 
technical error or irregularity, or 
other circumstance having no bear¬ 
ing on the question of probable cause 
for the prosecution; complainant 
may be unable to produce a mate¬ 
rial witness, and many other facts 
may exist which, while having a 
bearing on the aotion of the court, 
have no bearing whatever on the 


question of probable cause.—Delgado 

V. Rivera, 67 P2d 1141, 40 N.M. 217 

6& U.S.—Van Sant v American 
Exp. Co, aCAPa, 168 P.2d 924 
Del.—Stidham v Diamond State 
Brewery, 21 A.2d 283, 2 Terry 830 
Ky.—Conder v Morrison, 121 S W.2d 
930, 275 Ky. 360. 

N.M.—Corpus goris quoted In Del¬ 
gado V. Rivera, 67 P.2d 1141, 1147, 
40 NM. 217. 

N.Y.—Kezer v. Dwelle-Kaiser Co., 
■226 NYS. 722, 222 App.Div. 360. 
Tex—^Lindsay v. Woods, CivApp., 27 
SW2d 263 

Va.—Page v. Wilson, 191 SB. 678, 
168 Va. 447—^Barton v. Camden, 
137 SB 466. 147 Va. 263. 

38 C J. p 413 note 75. 
zn hClssonzl 

(1) Where circuit court. Juvenile 
division, directed that accused be 
held over to await action of grand 
Jury, subsequent judgment of same 
court finding accused not guilty was 
of no probative effect as to issue of 
probable cause for prosecution — 
Bonzo V. Kroger Grocery & Baking 
Co., 126 S.W.2d 75, 344 Mo. 127 

(2) Proof of an acquittal is '*per- 
suaslve evidence” of want of proba¬ 
ble cause.—^Hanscr v. Bteber, 197 S. 

W. 68, 271 Mo 326 

(3) Instruction that acquittal Is 
pnma facie evidence that prosecu¬ 
tion was without probable cause, but 
not conclusive proof thereof, held 
correct.—Campbell v. Myers, 287 S. 
W. 842, 221 Mo.App. 868. 

In Pennsylvania 

(1) The rule stated in the text 
has been followed.—Oroda v. Ameri¬ 
can Stores Co., 173 A. 419, 421, 316 
Pa 484, 94 ALR. 738—^Auch v. Sus¬ 
quehanna Pipe Line Co., Com.Pl., 46 
DauphCo. 120. 

(2) ’Tt has sometimes been held 
in this state . . . that proof that 
criminal proceedings against the pe]> 
son who was the defendant in the 
cnnoinal case terminated In his favor 
. . . by an acquittal was In It¬ 
self evidence of . . . want of 
probable cause. . . . Such cases, 
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as have or seem to have supported 
this doctrine can no longer be con¬ 
sidered as expressing the law of this 
state and they are now overruled to 
the extent that they support the 
doctrine herein repudiated.”—Oroda 
V. American Gtores Co, supra. 

(3) Cases supporting former rule. 
—Herr v. Dollar, 110 A. 74i2, 268 Pa 
109—38 C J. p 418 note 66. 

67. Ala—^Brackin v. Reynolds, 194 
So. 876, 239 Ala. 419—Union In¬ 
demnity Co. V. Webster, 118 So 
794, 218 Ala. 468—^Plggly-Wlggly 
Alabama Co. v. Rickies, 103 So. 
860, 212 Ala. 686. 

Okl.—^Lindsey v. Couch, 98 P. 973, 2:2 
Okl. 4, 18 AnnCas. 60. 

68. Cal—Singleton v. Singleton, 167 
P.2d 8'86, 68 Cal.App.2d 681—Perry 
V. Washington Nat. Ins. Co, 68 
P.2d 701, 14 Cal App 2d 609. dis¬ 
senting opinion 69 I>2d 158, 14 
CalApp.2d 609. 

69. Ark.—^Kansas & Texas Coal Co. 
V. Galloway, 74 S.W, 621, T1 Ark. 
361, 100 Am.S.R. 79. 

Cal,—Singleton v, Singleton, 157 P 
2d 886, 68 Cal.App.2d 681—^Perry 
V. Washington Nat. Ins. Co., 58 P. 
2d 701, 69 P.M 168, 14 Cal.App 2d 
609, dissenting opinion 59 I>.2d 168, 
14 Cal.App.2d 609. 

Ga.—Cook V. Walker, 30 Ga. 619— 
Sloan V. Glaze, 33 S.B.2d 846, 7|2 
Ga.App. 416—l>avls v. Stephens, 
164 S.B. 111, 45 Ga.App. 227. 

Ill.—^Berner v. Prairie Slate Bank, 
281 Ill.App. 81—^BllHWorth v. Peo¬ 
ple’s Life Ins. Co., 247 Ill.App. 161 
La.—Graham v. Ihtorstato Electric 
Co., 127 So. 879, 170 La. 392—Bar¬ 
rios V. Years, App., 184 So. 212. 
Md.—Stansbury v. Luttrell, 137 A. 
339, 152 Md. 663. 

Mass.—Higgins v. Pratt, 56 NJ(l.2d 
696, 316 Mass. 700. 

Mich.—Davis V. McMillan, 105 N.W. 
862, 14'2 Mich. 391, 3 L.ll,A.,N.S.. 
928, 113 Am.S.R. 686, 7 Ann Caef. 
854. 

N.Y.—Froodman v. N'c‘w York Soc. 
for Suppn>HHion of Vice, 290 N.Y. 
S. 763, 218 App.Div. 5L7, affirmed 
10 N.B.2d 660, 274 N.Y. 559. 
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be considered along with other facts and circum¬ 
stances in the case to establish such fact.^® 

It may be shown that the acquittal was the re¬ 
sult of a compromise,71 and, as discussed infra § 74, 
that accused was guilty, which fact will constitute 
a complete defense. Where plaintiffs own testi¬ 
mony shows probable cause, it is immaterial that he 
was acquitted at the trial.72 

§ 37 , - Conviction on Trial 

a. In general 

b. Reversal of judgment of conviction 

c. Setting aside verdict and granting new 

trial 

a. In General 

In most Jurisdictions the conviction of accused Is 


§ 37 

conclusive evidence of probable cause for Instigating the 
prosecution, unless conviction was brought about by 
fraud or other rm proper means. 

Conviction of plaintiff in the original proceeding is 
not essential to proof of probable cause, since it is 
suflicicnt that there were reasonable grounds to be¬ 
lieve the party guilty as charged and that the prose¬ 
cutor acted with caution.73 While, in some cases 
where a conviction of accused in the proceedings 
complained of is shown, this has been held to con¬ 
stitute pnma facie evidence of probable cause, but 
is not conclusive, and the presumption may be re¬ 
butted by showing that no probable cause in fact 
existed,7^ generally, subject to some limitations, the 
rule is that conviction is conclusive evidence or 
proof of probable cause ;76 and where this latter 
view prevails the effect of the judgment in that rc- 


Oicl.—^Brown v. St. XjOuIb & S. F. Ily. 

Co, 12 P.3d 528. 158 Okl 31. 

Pa—Groda v Amorloaii Mlorofi Co, 
173 A. ^lO, 315 Pa. 484, 04 A L Tl. 
738—Altman v. Staiulard Befrlff- 
orator Oo, 173 A. 411, 315 I'a 455 
—^Hubert V. Alta l^lfn Ins. Co., IOC 
A, 613, 130 Pn.Supor. 277. 

38 C.J. p 413 nolo 60. 

Beasoxis for rule 

(1) An acquittal followlnpr an In¬ 
dictment by a Krand Jury will not 
per so prove a want of probable 
cause for tlio criminal proHoiailion, 
since the proMumption of innooimoo 
will not ropt‘l the Inforeuco of prnb- 
ablo cause arlHltiK' from the Indlot- 
mont,—<loncior v. Morrison, 133 y.W. 
2d 030, 275 Ky. 300. 

(2) KoaHons for the rule Inoludr 
the fart that a rritninal rliariio may 
1)0 basod on probable <*auH<s whils a 
conviction of the* imthou accused 
cannot bo obtained utilCMs ho bo 
found Kullly beyond a rciihoiiablo 
doubt, and tint <llH<*oumKln8r olfeet 
It would bavo on ollb'crs of the law 
If they won* proHumcil 1o have act- 
<>d without probable cainic, h(mco 
had bocomo liable for damages, In 
caHi*H when* tbicy inslitutod prose¬ 
cutions cvcnlnally rcsultlnic in ac- 
qulttalH. Ward v. Alien, 11 &3o.2d 
103, 152 Fla. 8;2. 

TO, Ark.- Kansas Terns <3oal Oo. 
V. (lalloway, 74 H.W. 621, 71 Ark. 
351, 100 Am.H.It. 70. 

3i8 0..r, p 433 note 70, p 414 nolo 77. 

71. IT.H.- -C'arroll v. tJonlral Tl. <lo. 

of Now Jersoy. 134 F. 084. 

38 <3.J. p 413 nolo Tl. 

72. N.I).—Kron V, Bodnuir, 249 N.W. 
772, 63 N.D. 686. 

73. 111.— (lux V. Mol.«(ian, 3 lU.App. 
46. 

7*. U.fi.- V. tlnniwcll, 0.0. 

A.lll.. 101 I<*.sa a6t-> Ilullana V. 
Majestic Uadlo Hi Tolevbilon <V)r- 
puratlon, J.).O.K,Vh 27 F.lilupp. 900.] 


111.—Doss V. Hutson, 52 N.E.2d 279, 
321 I11.APP 167—Oalansa v 

Sprafpio, 1 N.10 2d <276, 284 IlLApp. 
1254. 

N.M.—Vinclonl v. Phelps Dodge Cor¬ 
poration, 290 P. 319, 36 N.M 81. 
N.Y —Slmmonds v. Sowers, 1 N.T S. 

•2d 339, 263 App.Dlv. 819, rcargu- 
i ment denied 3 N.Y.S.2d 393, 253 
AppDlv. 903, reargument domed 3 
N.Y.S.2d 012, 264 App.Dlv. 681, ro- 
argument denied 8 N.Y.S.2id 121, 
2>55 AppDlv. 868, appeal dismissed 
18 N.M.2d 868. 279 N.Y. 786, nf- 
nrnuid 26 N.a2d 801, 282 N.Y. 661 
—Francisco v. Iiittlo Falls Dairy 
Co., 296 N.Y.S. 960, 163 Mlsc. l65, 
370, modified on other grounds 293 
N.Y.S. 282, 349 App.DiV, 022—Golcl- 
ner-Slcgol Corporation v. ICraonier 
Hosiery Co., 274 N.Y.S. 681, 153 
Misc. 159. 

T>a.—Shafer v, Meadvlllo Telephone 
<1o., 09 T*a.Supcr. 225—Auer v. 

Mauser, 6 Pa.Supor. 618. 

SHC-J. p 414 nolo 80. 

Ooavlotloa before Justioe of peace 
is prlma ffwjlo evidence of probable 
cauMie in action for malicious prosi*- 
outlon.—rtandol v. Kline's, Inc., 49 
S,W.2d 112, 330 Mo. 343--Da Cbiince 
V. National I'lirments ^ (ihomb^al 
Co., Mo.App., 104 S.W.2d 603. 

A plea of guilty before a ^nunlclpal 
recorder having Jurisdiction of 1b« 
crime attempted to ba charged la, In 
an action for malicious iirosecul ion, 
prlma fa<‘le evidence of probable 
cause.—Francisco v. Mtlle Falls 
Dairy Co., 296 N.Y.S. 056, 163 Mlsc. 
166, 170, modified on other grounds 
203 N.Y.S. 282, 240 App.Dlv. 022. 

Not ooaolualve 

A Judgment of conviction has been 
held not conclusive evidence of ok- 
iHtenoe of prol>abI<n <»auHo for Insti¬ 
tuting the prosecution. * Brooks v. 
Super S<*rvlcc, 185 So. 202, 183 Miss 
833. 

76. Ark.--Frootnnn v. Allen, 100 
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W.2d 670, 193 Ark. 43i2—Kansas 
& Texas Coal Oo. v. Galloway, 74 
S.W. 621, 71 Ark. 361. 100 Am.S.ll. 
79 

Cal.—^Dealmoar v. Southern Califor¬ 
nia Fdison Co., 130 r.2d 20, 22 
Cal.2a 337—Duslaco v. Dochter, 
128 P;2d 367, 53 CabApp 2(1 726— 
Norton v. John M. <1 Marble Co., 
86 P.2d 892, 30 Cal.App.2d 1.51. 
Colo.—Addington v. Bates, 73 l\2d 
529, 101 Colo. 293. 

Mass.—Car<‘ro v. F. W. Wool worth 
Co.. K>6 N.F. f)5, 250 Mass 238 
Wingersky v. TO. W. Cray Co., 150 
N.W. 164. 254 Mass. 198. 

Mlc.h.—I'icchowiak v. Hlssall, 0 N.W. 

2d 685, 306 Mich. 480. 

N.M—Delgado v. JUvera, 67 l'.2d 
1141, 40 N.M. 217. 

N.C—Moore v. Wlntbdd, 178 S.W. 

605, 207 N.O. 767. 

Or.—Trull I tiger v, Dooly & Co., 266 
P. 909, 125 Dr. 209. 

W.Va.—Boxer V. Slack, 10 S.W.2d 

606, 124 W.Va. 140. 

3i8 C.J. P 414 nole.M 82. 83. 

(Falluro to oppota or attack Jndg- 
mont 

(1) Falluns to appeal from Judg¬ 
ment of ('onvletion n*nders It tbial, 
and conelusive In favor of protmble 
cause.' Uoos v. Harris, 263 1*. 225, 
203 <3al. 201- -Plum V. IK'ekot, 7 I'. 
2(1 iin, 120 Cal.App, 607. 

(2) A judgment of eonvi(*tion in 
(he police court, if not a1ta(d«ed, is 
getwrally eoiudunlve.- -Ilaiidol v. 
Kline’s, Ino., 18 •S.W.2d 500, 322 Me. 
74-6. 

Final oo&vletlott or Judgment 
A flnal eonvletlon of the eharge Is 
comdUHlvu ftvldenee of probable 
cause; a police court Judgment (can¬ 
not ho conelusivf* unless It Is a /Inal 
Judgnumt.-' Ilamlol v, Kline’s, lne„ 
40 H.VV.2d 112, 330 Mo. 343. 

Coaviotion by Juntloo of peaoo hold 
not void, fur lack of showing of Ju- 
rlsdluUou, so os to pxxtvent convlo- 
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sped cannot be impaired by tr 3 ring over again, in an 
action for malicious prosecution, issues of fact 
raised or proper to have been raised and litigated on 
the former trialJ® 

Misconduct of prosecutor or corruption of judge. 
The rule is well settled, except in a limited number 
of jurisdictions,^^ that where it is shown that the 
judgment of conviction was obtained by fraud, cor¬ 
ruption, perjury, withholding of evidence, or other 
tmdue or unlawful means, there is no presumption or 
conchision of probable cause by reason of such con- 
victionJ® However, no exception to the rule can 
be made merely by reason of any misconduct or 
corruption of the judge in reaching the result com¬ 
plained of-^® 
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b. Beversal of Judgment of Oonviction 

In most Jurisdictions a conviotlon not obtained by Im¬ 
proper means Is conclusive evidence of probable cause 
for Instituting the prosecution even though the convic¬ 
tion is reversed. 

A judgment of conviction has been said to have 
the same evidential value on the question of prob¬ 
able cause whether or not it is reversed.®® In a 
number of jurisdictions, said to constitute probably 
a majority,®! the rule is that, unless the judgment 
of conviction has been obtained by fraud, corrup¬ 
tion, false testimony, or other undue or unlawful 
means, the conviction is conclusive evidence of 
probable cause even though reversed on appeal to a 
superior tribunal;®® but it has been held that this 
pnnciple has no application where there has been 
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tlon from establishing probable 
cause.—Hall v. Dare, 266 P. 162, 147 
Wash. 264. 

Statute applicable only to arrestiuy 
officers 

A statute, under which the con¬ 
clusive effect of the Judgment of 
conviction es proving probable cause 
may be overcome by plaintiff by 
proving his Innocence end lack of 
probable cause to the knowledge, or 
within reasonable knowledge, of the 
arresting officer, applies only to ma¬ 
licious prosecution actions against 
arresting officers, and not to actions 
against other defendants.—^Bayliss v. 
Clayton, 241 N.W. 329, 207 Wis, 313. 

76L Wis —Topolewskl v. Planklnton 
Packing Go., 126 N.W. 664, 143 
Wis. 62. 

38 C.J. p 414 note 84. 

77. Me.—Severance v. Judkins, 73 
Me. 376. 

38 C J. p 414 note 85. 

7a US—Sheffield v. Cantwell, CC. 

A.I11, 101 F2d 361. 

Cal.—^Bealmear v Southern Califoi> 
nia Ddison Co, 139 P.2d 20, 22 Cal. 
2d 337—Holliday v. Holliday, 65 P. 
703, 123 Cal. 26—^Eustace v. Dech- 
ter, 128 P.2d 367, 63 Cal App.2d 
726. 

Colo—Addington v. Bates, 73 P.2d 
529, 101 Colo. 293 

111 —Galarza v. Sprague, 1 N.B.2d 
275, 284 111.APP 254. 

Maas.—Wingersky v. B, B. Gray Co., 
150 KB. 164, 254 Mass. 198. 

Mich.—^Piechowiak v Bissell, 9 K.W. 

2d 685, 305 Mich 486. 

Miss.—^Brooks v. Super Service, 185 
So 202, 183 Miss. 833. 

Mo.—^La Chance v. Kational Pig¬ 
ments & Chemical Co., App., 104 
S.W.2d 693. 

N.Y.—Simmonds v. Sowers, 1 K.T.S 
2d 339, 2'53 App.Dlv. 819, reargu¬ 
ment denied 3 K.T S.2d 393, 253 
AppDiv. 903, reargument denied 
3 N.Y.S.2d 912, 254 AppDiv. 581, 


reargument denied 8 K.T.S 2d 121, 
255 AppDiv. 868, appeal dismissed 
18 KE.2d 868, 279 K.T. 786, af¬ 
firmed 26 N.B2d 801, 282 K.T. 
651—^Francisco v. luttle Falls Dai¬ 
ry Co.. 296 N.Y.S. 966, 163 Misc. 
166, 170, modified on other grounds 
293 N.Y.S. 282, 249 App.Div. 922 
—Goldner-Siegel Corporation v. 
Kraemer Hosiery Co, 274 N.Y.S. 
681, 153 Misc. 159. 

V7^.Va—Boxer v. Slack, 19 S.B.2d 606, 
124 WVa. 149. 

Wis.—^Bayliss v. Clayton, 241 N.W. 

329, 207 Wis. 813. 

38 C.J. p 416 note 8<8. 
intrinsic or extrinsic fraud 

The fraud relied on to overcome 
the presumption of probable cause 
arising from the conviction of the 
complaining party need not be ex¬ 
trinsic fraud such as would support 
an action for the setting aside of 
the Judgment Itself, but the fraud 
may be Intrinsic.—Norton v. John 
M. C. Marble Co., 86 P.2d 892, 30 Cal. 
App.2d 451. 

Direct attack regnlxed 
Cal—^Roos V. Harris, 268 P. 225, 203 
Cal. 201—^Plum V. Becket, 7 P-2d 
1111, 120 CalApp. 607. 

Conclusive proof not zegnlred 
Prima facie evidence of probable 
cause made out by conviction before 
Justice of peace may be rebutted by 
evidence that conviction was pro¬ 
cured by false or fraudulent testi¬ 
mony; conclusive proof that convic¬ 
tion in police court was so procured 
is not required, evidence being suffi¬ 
cient if it satisfies Jury.—^Randol v. 
Kline’s Inc., 49 e.W.2d 112, 830 Mo. 
343. 

Conviction partly on plalntUPs testt* 
mony 

Where the Judgment of conviction 
was partly based on the testimony 
of the parly suing for malicious 
prosecution, it must be token as con¬ 
clusive proof of probable cause, de¬ 
spite the falsity of the evidence of‘ 
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other witnesses.—Carere v. F. W 
Woolworth Co., 156 N.E. 56, 269 
Mass. 238. 
in North Carolina 

(1) The rule in the text has be<»n 
followed—^Moore v, Winfield, 178 S 
B. 605, 207 NC. 767. 

(2) However, in some earlier cas¬ 
es a contrary conclusion was reach¬ 
ed.—Griffis V. Sellars, |20 N.C. 816— 

38 C.J. p 414 note 86 [a] <1). 

79. N.D—^Root V. Rose, 72 N.W, 
1022, 6 N.D. 576. 

38 C.J. p 415 note 89, 

89. Miss.—^Brooks v. Super Service, 
185 So. 203, 183 Miss. 833. 

81. Ark.—^Kansas & Texas Coal Co 

V. Galloway, '74 S.W. 621, 71 Ark. 
351, 100 Am.S.R. 79. 

aat Ark.—^Freeman v. Allen, 100 S. 

W. 2d 679, 193 Ark. 432. 

Cal.—Bealmear v. Southern Callfor- ' 
nla Edison Co., 130 P.2d .20, 22 
Cal.2d 337—Holliday v. ITolliday. 

56 P. 703, 123 Cal. 26—Eustace v. 
Dechter, 128 P.2d 367, 53 Cal.App. 

2d 726—Norton v. John M. C. Mar¬ 
ble Co., 86 P.2d 892, 30 CalApp.2d 
451. 

Colo.—^Addington v. Bates, 73 P.2d 
529, 101 Colo. 293. 

Mass.—-Wingersky v. M, H. Gray Co., 
160 N.E. 164, 264 Mass. 19i8. 
W.Va.—Boxer v. Slack, 10 S.E.2d 606, 
124 W.Va. 149. 

Wis.—Bayllss v. Clayton, 241 N.W. 

329, 207 Wis. 313. 

38 O.J. p 416 note 92. 

Conviction obtained by Improper 
means generally see supra subdi¬ 
vision a of this section. 
aCBsnffioienoy of evidenoe 
Reversal on the ground of insuffi¬ 
ciency of evidence does not estab¬ 
lish want of probable cause.—McIn¬ 
tosh V. City and County of Denver, 

56 P.2d 1337, 98 Oolo. 403. 103 A.L.R. 
1609. 
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an acquittal on appeal from a conviction in a po¬ 
lice court vrhose jurisdiction is limited to suits for 
the recovery of fines, penalties, and forfeitures for 
violations of city ordinances and where the proceed¬ 
ings are in the nature of civil actions and where 
whatever criminal character they possess is due 
more to their effect than to the procedure, and an 
arraignment or plea is not a prerequisite to the va¬ 
lidity of the judgment rendered.^3 

In some jurisdictions a conviction followed by ac¬ 
quittal on appeal is not conclusive, but prima facie, 
evidence of probable cause for instituting the prose¬ 
cution and this evidence may be rebutted by any 
competent evidence whieh clearly overcomes the 
presumption arising from the fact of the convic¬ 
tion in the first instance.^S 

Abandonment of one charge and conviction on 
mother. Where an accusation of felony was with¬ 
drawn and accused was convicted of a misdemeanor 
included in it, but was acquitted on appeal, the con¬ 
viction is not such evidence of probable cause as 
will defeat an action for malicious prosecution based 
on the charge of felony.*® 

0. Setting Anide Verdict and Granting New 
Trial 

Authorities differ ae to whether a conviction by a 
Jury which la subsequently set aside constitutes probable 
cause for the prosecution. 

According to some decisions a conviction by a 
jury not improperly obtained is prima facie evi¬ 


dence,*"^ and according to others conclusive evi¬ 
dence,** of probable cause, notwithstanding the ver¬ 
dict is thereafter set aside by the trial court and a 
nolle prosequi finally entered On the other hand, 
it has been held that, where accused was found 
guilty, a new trial was gp'anted by the same court, 
subsequently a nolle prosequi was duly entered, and 
accused was thereupon discharged, the finding of 
guilty, having been set aside, is no evidence of prob¬ 
able cause ;** and it has also been held that a ver¬ 
dict of guilty returned by a jury, then set aside by 
the court, a new trial being granted, followed by a 
second trial and a verdict of not guilty, is not con¬ 
clusive evidence of probable cause.** 

§ 38. — Termination of Prosecution with¬ 

out Hearing on the Merits 

Generally a discharge of the accused or dismissal 
of a criminal prosecution by a magistrate, judge, or 
court, for any reason, without Investigation Into the 
merits Is not evldenoe of want of probable cause. 

According to the weight of authority, a disdiarge 
of accused or dismissal of a criminal prosecution by 
a magistrate, judge, or court, for any reason, with¬ 
out investigation into the merits is not evidence of 
want of probable cause,*i for the reason that in 
these circumstances, it is said, there is no determi¬ 
nation whether or not probable cause exists or 
whether or not acaised is guilty of the offciihc 
charged;** and this principle has lieen applied un¬ 
der varying circumstances, as, for instance, in cas¬ 
es where the prosecution was dismissed by a niag- 


88ii Mo.-—Randol v. Kline's Xno., 18 
S.W.Sd 600, 3SS Mo. 746. 

88 C.jr. p 416 nolo 98. 

oHu Mo.—La Chance v. National 
rigments ft Cliomloal Co., App., 
104 S.W.8d 693. 

N.M.—OOKpus <nuls cited la Vlnclonl 
V. Pholps Podgs (''orporation, 290 
P. 819, 820, 36 N.M, 81. 

N.7.—Simmonds v, Howers, 1 N,Y. 
S.2d 339, 863 App.Dlv. 819, renr- 
gument denied 3 N.V.fl.Sd 393, 263 
App.l)lv. 903, roargumeiit denied 3 
N.T.S.2d 91.3, 264 App.Dlv. 681, re- 
argument denied 8 N.V.H.2d 121, 
266 App.mv. 868, ni)i»<*al dlHmiSHf*d 
18 N.M.2d 868, 279 N.Y, 786, af- 
ilrnvod 36 N.KI.2d <801, 282 N.Y. 061. 
38 c.jr. p 416 note 04. 

least pxlna facie wrldenoe" 
N.M.—Vlncloni v. litolps Dodge (Cor¬ 
poration, 290 P. 319, 320, 36 N.M. 
81. 

Beversal oa debatable oonsttnctlca 
Vrlma facie showing of probable 
cause established by oonviotlon is 
not overcome by reversal on con¬ 
struction of contract or statute ro- 
specUng whldh there Is room for 


dllference of opinion.—-Tlnelonl v. 
Phelps Dodge Corporation, supra. 
SetMag aside coavlctiea 
The fact that the Judgment of 
conviction is set aside or vacated 
by the court which rendored it docs 
not show want of proluible cause.— 
(Itilarsa v. Flpraguc, 1 N.1<l.2d 276, 
284 Ill.App. 264. 

8B. Minn.—gkoninglon v. IQylward, 
105 N.W. 638, 07 Mlim. 314, 114 
Am.R.lt 711. 

38 C.J. p 410 note 94. 

86. Mich.—TjAliar v. Orano, 14 N.W. 
496, 49 Mich. 661. 

87. IT.S.--Knight v. Internatlonnl ft 
O. N. It. <3o., Tex., 61 K. 87, 9 (!. 
C.A. m. 

88. Mass.--T'nrHcr v Huntlnglon, 7 
(Iriiy 36, 66 Am.1). 466. 

38 (U, p 416 noto 98, 

80. Xnd.—Ulchtcr v. Kostor, 45 Tnd. 
440 

90. Pa.—MacDonald v. Sehrooder, 
63 A. 1024, 214 Pa. 411, 6 L.U.A.,N. 
8., 701, 6 Ann.Oas. 600. 

91. Tdaho.—Clark v. AUoway, 170 
j*2d 426»Fowler v. Ituabelmann, 
148 P.2d 604, 66 Idaho 231. 
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Okl,«-Clliamplln Reflnlng Co. v. Lc 
Korcc, 64 T>.2(t 190. 176 Okl. 48, 
distinguishing Kinpire Oil ft UnAti* 
ing Co. V, Cnmbrou, 44 P.3d 972, 
173 Okl. 202 and TMcrco (Ml Co. V. 
Mitchell. 225 P. 937, 99 Okl. 148. 

38 C.J. p 416 note 3. 

▲baadonaient of pxoaeontloa 

(1) AbaridiMiiiiciit of proaocullon 
lfi likHufllcicnt to rirovo want of proh- 
iiblc cause. Hloan v. (linxc, 33 H.IOl 
S fl Kill, 7,2 CSa.App. 416 Davis v. 
KliM»bemi, 164 H.M. Ill, 46 tla.App. 
2JS7 Thorntrin v. Story, 101 S.N. 309, 
24 (1a.App. 603, 

<2) Ternilimilon of prosecution by 
at'cusnd's fllscharga without a trial 
unili^r clrcuninlatices amniintlng to 
an abandorivnent of prosecution with¬ 
out rcciuest from, or arrangr^niruit 
with, accuHod Is suniclimt ground 
for inslttutlng aid Ion for mn llciotm 
pronecuLlori, but does not, of Itself, 
cHlahllsh want of probable eaiisc.- - 
See V. Oosselln, 48 A.2d 600, 133 
Conn. 158. 

98. Utah.- Smith v. Clark, 106 P. 
663, 37 Utah 116, 26 L.ti.A.,Nr.S., 
963, Ana.Oas.l912B 1366. 
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istrate for want of jurisdiction,^® where the pro¬ 
ceeding was dismissed by reason of the death of 
the prosecuting witness,®^ by reason of the state’s 
inability to obtain witnesses,where for any rea¬ 
son the party instigating the prosecution has aban¬ 
doned or discontinued it or suffered a dismissal 
thereof to be entered,®® or where the indictment 
was quashed,®*^ or where the dismissal was on mo¬ 
tion of the prosecuting attorney without submit¬ 
ting evidence,®® especially where the motion was 
granted over the objection of the party instituting 
the proceedings.®® 

Also it has been held that it is insufficient to es¬ 
tablish want of probable cause that accused was 
discharged on failure of the prosecuting witness^ 
or prosecuting attorney® to appear, or that the 
charge was dismissed on motion of the prosecuting 
witness,® or that he suffered it to be dismissed,^ or 
that the proceeding was voluntarily dismissed by 
the prosecuting attorney,® or that the proceeding 
was dismissed by the magistrate or judge be¬ 
cause of the insufficiency of the complaint® or be¬ 
cause of the prosecuting officer’s failure and re^ 
fusal to file on information against plaintiff.^ It 
has also been held that a failure to prosecute® or 
a voluntary discontinuance® does not constitute pri- 
ma facie evidence of want of probable cause. 

93. Pa.—McGlalterty r, Philip, 24 
A. 1«42, 161 Pa, 96. 

La,—Gates v. Union 6aw Mill 
Co., 47 So. 761. 122 La. 437. 

95, Ga.—Darnell v. Shirley, 122 S. 

E3. 2612. 31 Ga App. 764. 
oe. Idaho.—Clark t. Alloway, 170 
P.2d 425. 

38 C.J. p 417 note 10. 

97. Mo.—Wilkinson v. McGee, 178 
S W. 471, 265 Mo. 674. 

38 C.J p 417 note 11. 

98. Idaho—Clark v. Alloway, 170 
P.2d 436—^Fowler v Ruehelmajin, 

142 F.2d 594, 66 Idaho 231. 

Mo—Cozims JYuels oited Sxl Higrgrins 
V. Knickmeyer-Fleer Really & In¬ 
vestment Co, 74 S.W.2d 806, 813, 

336 Mo 1010—^Madden v. Covingr- 
ton, App., 86 S.W.2d 190. 

38 C.J. p 416 note 8. 

99. Mo—Boeder v. Langrenbergr, 11 
S.W. 223, 97 Mo. 390, 10 Am.S.R 
322. 

1. Va.—^Lenhart v. Keystone Coal & 

Coke Co., 102 SB. 1216, 86 W.Va, 

520. 

38 C.J. p 417 note 12. 

2. Mich—Wakely v. Johnson, 78 K. 

W 238, 116 Mich 2i85 

3. Md—^Flickingrer v Wagner, 46 
Md. 680 

4. K.Y.—Gordon v. Upham, 4 B.D 
Smith 9. 


Other decisions, however, have variously held 
that a voluntary dismissal by the prosecuting wit¬ 
ness constitutes evidence,^® or prima facie evi- 
dence,^i of the want of probable cause, or permits 
an inference of such want;^® that discharge by 
the committing magistrate without examination^® or 
dismissal by the prosecuting officer before comple¬ 
tion of the trial^^ is pnma facie evidence of the 
want of probable cause; that dismissal by the prose¬ 
cuting attorney is evidence that the prosecution was 
without probable cause, but not conclusive of that 
fact;i® and that the entry of a nolle prosequi is 
some evidence of want of probable caused® or jus¬ 
tifies the conclusion that the affidavit charging the 
criminal offense was false, which fact justifies an 
inference of want of probable cause.^^ 

Effect of compromise or settlement. The com¬ 
promise and settlement, by accused, of the crim¬ 
inal charge against him, as by paying a considera¬ 
tion in return for the withdrawal of the charge, 
constitutes an admission of probable cause for the 
prosecution.1® Where one arrested another on 
a criminal charge to compel payment of a debt, an 
agreement not to prosecute further on payment of 
the debt is prima facie evidence of want of prob¬ 
able cause, in the absence of satisfactory evidence 
to the contrary.!® 

Wafth.—Hightower v. Union Savings 
& Trust Oo, 3 6.2 P. 1016, 8i8 Wash 
179, Ann Oas.l918A 489. 
Presnniptioa 

La.—Barrios v. Toars, App., 184 So. 

212 . 

15. Mo.—State ox rol. Mann v. 
Trimblo, 232 S.W. 100, 290 Mo 
663. 

16. N.J.—^Mik V. Kosprlski, 185 A 
670, 6 N.XMlsc. 139. 

17. H.J.—^Hanlmann v. Schollhorn, 
146 A 64, 7 N.J.MJHC. 489. 

18. N.M —Marchbanlfis v. Young, 
139 P 2d 694, 47 N.M. 213. 

38 C.J. p 414 note 13 fa]. 

Termination of proooedings by com¬ 
promise and sottlomont generally 
HOC infra 8 68. 

Duress not shown 
More fact that accused was in cus¬ 
tody when agreement to compromise 
and settle charge was made did not 
show that agreement was obtained 
by duress; and execution of com¬ 
promise and settlement after re¬ 
lease from custody constituted rati-* 
llcation of agreement and precluded 
accused from claiming duress.—Allo- 
noll V. Hoffman, 176 A 207, 317 Pa. 
148. 

19. Iowa.—-White V. Internal ional 
Text Book Co., 136 N.W. 121, 166 
Iowa 210, 42 LRA.,N.S, 346. 

Pa.—^Trough v. Dntnken, ll Pa. 81. 


5. Del.—Stidham v. Diamond State 
Brewery, 21 A2d 283, 2 Terry 330. 

Mo—^Bckerle v. Higgins, 140 S.W 
616, 159 Mo.App. 177. 

6. Ill—Thorpe v. Balliett, 26 Ill. 
339. 

7- Mo.—^Polk V Missourl-Kansas- 
Texas R. Co., Ill S.W.2d 13-8, 841 
Mo. 1213, 114 AL.R. 873. 

8. SC—^Frederick v. Holberstadt, 
48 SOL 41 

9. S.C.—^Ford v. Kelsey, 88 S.C.L. 
365. 

10. Mo.—^Eagleton v. Kabrich, 66 
Mo.App. 231. 

11. RI—Quinlan v. Breslin, 200 A. 
989, 61 RI. 327 

Effect of rebutting evidence 
Defendant may nevertholess pre¬ 
sent competent evidence that there 
was in fact probable cause; and, if 
there was, the dismissal of the pro¬ 
ceedings will not render their Insti¬ 
tution actionable.—Quinlan v. Bres- 
lin, supra. 

18. Miss.—Gunter v. Reeves, 21 So. 
2d 468. 

Such inference is rebuttable by 
further facts —Gunter v. Reeves, su¬ 
pra.. 

13. Mo.—^Nolen v. Kaufhian, 70 Mo. 
App. 651 

14. Iowa.—^Richmond v. Whitaker, 
255 N.W 681, 218 Iowa 606. 
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§ 39, —— Other Action of Jury 

Disagreement of the Jury has been held evidence of 
probable cause for instituting a criminal proceeding al¬ 
though It has also been held slight, If any, evidence there¬ 
of. 

Proof of the disagreement of the jury in a crim¬ 
inal prosecution has been held to constitute evi¬ 


dence of probable cause for instituting a criminal 
proceeding,but it has also been said that such 
disagreement would seem to be slight, if any, evi¬ 
dence of the exist^ce of probable causc.®^ The 
decision of the jury as to who shall pay the costs 
of a criminal prosecution is not conclusive on the 
question of probable cause.22 


IV. MAIJCE 


§ 40. As Essential Element 

In order to give a cause of action for malicious pros¬ 
ecution, such prosecution must have been maliciously 
instituted. 

In order to give a cause of action for malicious 
prosecution, whether based on a criminal or a civil 
proceeding, such prosecution must have been ma¬ 
liciously instituted, 23 and malice has been called the 


''gist”24 or "root ”26 of the action. 

§ 41. Nature and Classification 

The malice essential to support an action for ma 
llclous prosecution may be actual or inferred malice. 

The malice essential to support an action for ma 
licious prosecution may be actual or inferred mal- 
ice.26 


20. Town.—Tiatbor v. Scott, 60 N.W. 

497, 92 Towa 62. 

38 C.J. p 417 note 26 
ai. Cal.—VOHtor v. Hanks, 297 P. 
106, 112 l^al.App. G22. 

22. Pa.—Urich v. Nouor, 2 Grant 
2'72. 

23. U.S.—T^arorquo v. ‘Dorapy, C.C. 
A.N,Y., 299 P. 666. 

Cal.—SchubkoffC‘1 v. (Sordino, 128 P. 
2d 47fi, 66 Cal.Ai)p.2d 607—Naylor 
V, Prl-pra. 22 r.2tl 892, 129 Oal.App. 
244—(SuMlaHon v. SpNik, 298 P. 
40, 112 Oal.App, 1847—Comiliuh V. 
Stompol, 263 1>. 344. 81 Oal.App. 
278. 

Conn.—Shnmffor v O. K. Tool Oo., 
148 A. 230, 110 Conn, 628—McOnnn 
V. Allon, 134 A. 810, 106 Oomi. 177. 
Fla—Wlilln V. Miami ItomM Milk 
Producerfl Aaa’n, 197 60. 126, 143 
Fla. 618. 

Oft.—Prlcn V. Cobb, 11 S.W.2d 822, 
6.1 OaApp. 694—Tannor-Hrlcft Co. 
V, UiirrH, 190 S.M. 676, 66 On.App. 
462—Wllcoxan v, MquUiibUj laonn 
Co., 172 8.16. 682, 48 (SiuApp. 200. 
Iowa.—(Irlpp V. CrlUondon, 271 N.W. 
699, 222 Iowa 240. 

Ky,—Xjoxinffion Cab Co. v. Tcrroll, 
.137 8.W.2<i 721, 283 Ky. 70—Uavle 
V. Brady, 291 S.W. 412, 218 Ky. 
884. 

La.—Flournoy v. Tioblnaon-SliiKle 
Lumbor Co„ 139 So, 321, 173 J^a. 
989—Mullen v. Oauno, 100 So. 31, 
161 luo. 461—PatturMon v. Lmnlior- 
mairH Supply Oo., App., 107 80. 
471. 

Md.—WUwiHbury v. Luttroll, 137 A. 
229, 102 Md. ri52--ColdHtoln v. Itau, 
127 A. 488, 117 Mil. C. 

Mich.—Tulton v. OIhou & lObann, 222 
N.W, 399, 261 Midi. 642—Turbcanl 

V. Oliver iron MJninir Co., 229 N. 

W. 464, 260 Mich. 110, GO A.L.n. 
1068—Wolden v. Weldon, 224 N.W. 
346, 246 Mich. 347. 

Mo,—^andol v. Kline’s Incorporated, 


18 SW.2d 600, 322 Mo. 746— 

ITitchott V. Northwestern Mut 
Ijife ins. Oo, 78 SW:2d 616. 228 
Mo.App. 661. 

Nir—Deny Loan & Discount Co. v. 
Falconer, 162 A. 427, 84 N.H. 460. 

N.J.—^Kelly V. Morris County Trac¬ 
tion Co., 126 A. 24, 2 N JMisc. 802. 

NY.—Polo V. Fdolbrau Brewery, 60 
N.Y.S.2d 346, 185 Mlsc 776—Tior- 
noy V. Slate, 34 N.Y.aSd 749, 178 
Mlso 421, modillcd m other re¬ 
spects 42 N.Y.S.2d 877, 266 App. 
Dtv. 434, afllrmcd 64 N.ia.2d 207, 
292 N.Y. 623. 

N.C.—Rhodes V. Collins, 160 S.F. 492, 
198 NO. 23—Stancill v, Under¬ 
wood, 124 S.M. 846, 188 NO. 476. 

Ohio—Union v. United liattery 8(M'V- 
le.o Co., 171 N.W. 608, 35 Ohio App 
08—Koch V. Tennlson, 19 Ohio 
App. 230. 

Pa.—Simpson v. Montfifom<*ry Ward 
& Co., 40 A.2d 674, 354 I’a. 87— 
Altman v. Standard llofrlgorator 
Co., 173 A. 411, 316 Ptt. 465—Hu¬ 
bert V. Alta Life Ins. Co., 196 A. 
613, 130 PaSupor. 277—Fer^UHon 
V. Reinhart, 190 A. 163, 1'26 Pa. 
Super. 154—Simon v. Darliu^r 1)6 
PlttshLofir jr. 87. 

Tex.—RutUuKton v. American Gro¬ 
cery Co., CivJlpp., 81 8.W.2(1 808, 
oriur dlHiuIsHCd—Warwick v. First 
Slato Rank of Tomplo, Civ.App., 
296 S.W. 348. 

Vo.—Virginia Kloolrlc & Power Co. 
V, Wynne, 141 6.39. 829, 140 Va. 
882. 

Wash.—lOoxpus SxoAm cited in Pens 
ley V. I’uget tiound ’fug ik ItarK’e 
<1o., 126 P.2d 681, 688, 13 WaHh.2d 
486. 

W.Var—Hunter v. Reckloy Newspa¬ 
pers Corp., 40 8 T4.2d 332. 

38 C.jr. p 420 nolo 67. 

NectOHHiLy of concurronec of malice 
and want of probable cause site 
supra S 19- 


Essentioi element 
Malice is an essential elomont of 

malicious prosecution. 

US.—^tlomm V. Montgomery Wani 
& Co„ C.O.A.Pa., 120 F.2(l 600. 

Cal.—Jaffe v. Stone, 114 P.2d 336, 
18 Cal.2d 146. 

Colo.—Addington v. RaK’s, 73 P.3d 
629, lot Colo 202. 

Conn.—See v. (Sosselln, 48 A.2cl 560, 
133 Conn. 158—Fusario v. Caval- 
laro, 142 A. 391, lOK Vimn. 40. 

Ga.—^Vandhllch v. A Iverson, li83 S. 
El. 305, 52 Gn.App 308. 

La—Kenner v. Milner, App., 187 Ho. 
309, rehearing dimled 189 So. 460. 

Mo.—Jones v. t’lumps T’etroleum 
Co., App., 185 R.W'.2d 868. 

N..7.—rrosHefc v. Vrooin, 26 A.2d 2C8, 
128 N.J Law 382, airirmod 29 A.2(i 
857, 129 N.J.Law 465. 

N.Y,—Graves v. Iludnmn, 257 N.Y.S. 
212, 225 App.Dlv. 380, appeal dls« 
missed 184 N.K 121. 260 N.Y. 628. 

Ohio.- lOlliolt V, Miwdler, App., 62 
N.K241 209. 

Okl.- <Sray v. Abbotid, 87 r.2a 144, 
184 Okl. 321. 

Cleminoiiei v. Nicholson, 186 S. 
E. 34, UKO S.O. 64. 

Tex.—Dallas Joint Stock I-and Rank 
of Dallns v. Itrltton, 136 S.W.2d 
981, 124 Tex. 529. 

Va.—Pelherbrldgtt v. Rell, 132 S.M. 
683, 146 Va. 322. 

U.S^-Adamn v. Homo Owners* 
Loan Conwratlon, C.<1.A.Nob., 107 
3<\2d 139. 

Mo.-*-Ulplcy y. Rank of Skidmore, 
108 S.W.2d «61—l‘olk V. JVllsHOurl- 
ICnnsas-Texas R. Co., 142 S.W.2d 
1063, 346 Mo. 793. 

25. N.Y.—TTubbard v. Ranker, 24 N, 
Y.S.2d 289, omxtned 23 N.Y.S.2a 
198, 260 App.Div. 901. 

26. U.S.—Laro<‘quft v. Dorsoy, C-C- 
A.N.T.. 299 F. 666. 
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§ 41 

Accordingly, this necessary malice may be ex¬ 
press, actual, or, as it is frequently called, malice 
in fact, resulting in intentional wrong.27 Indeed, 
malice in fact, or actual or express malice, as dis¬ 
tinguished from malJce in law, such for instance as 
the law presumes in actions for libel or slander, 
or for false imprisonment, is essential to the mainte¬ 
nance of an action for malicious prosecution; it is a 
fact to be found by the jury and not a fact to be 
established by legal presumption.28 “Malice,” how¬ 
ever, as a term of law has a broader signifiance 
than that which is applied to it in ordinary par¬ 
lance,*® and the term “legal malice” is sometimes 
used with respect to actions for malicious prose¬ 
cutions, not as being synonymous with “malice in 
law,” but to distinguish malice in its enlarged legal 
sense from malice in its more restricted, popular 
sense;*® and in this sense it is said that “legal 
malice” is made out by showing that the proceeding 
was instituted from any improper or wrongful mo¬ 
tive, and that it is not essential that actual malevo¬ 
lence or corrupt design be shown.*i 

Want of probable cause. “Malice” is not synony¬ 
mous with want of “probable cause,” although it 
may be inferred therefrom.®* 

§ 42. What Constitutes 
a. In general 


64 aj.S. 

b. Using criminal process for private 
purpose 

a; In General 

Ordinarily, In order to constitute maHoa supporting 
an action for malicious prosecution, there mnst be mahis 
animus, denoting that the person who Instituted the 
original proceeding was actuated by wrono motives. 

Ordinarily, in order to constitute :^lice support¬ 
ing an action for malicious prosecution, there must 
be malus animus, denoting that the person who 
instituted the original proceeding was actuated by 
wrong motives.*® It has been held that no distinc¬ 
tion exists in this respect between an action for 
instituting a civil suit and an action for institut¬ 
ing a criminal prosecution.*^ A knowledge that 
the act in question is wrongful or illegal is some¬ 
times imputed as one of the elements in a defini¬ 
tion of “malice” as the word is used in this connec¬ 
tion;®* but this has been denied, the view being 
taken that, if one intentionally does that which the 
law condemns, the circumstance that he is not aware 
of such condemnation does not affect the legal qual¬ 
ity of the act.®* 

Personal hatred or HI wHl. Malice may consist 
of any personal hatred, spite, ill will, or vindic¬ 
tive motives;®^ but angry or hostile feelings of the 
prosecutor toward accused at the time he institut¬ 
ed the proceeding are not necessarily inconsistent 
with good faith;®* and obviously mere dislike or 
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07. CaL—^MacGruer v. Donivelle, 297 
P. 633, 113 Cal.App. 49. 

38 C J. p 421 note 68. 

Oondltion of goliLa 

Malice, authorizing action for ma^- 
licious prosecution, refers to con¬ 
dition of mind, that is, ha^ fhith or 
want of sincere belief that cause 
is proper and intent to injure.—^Mac- 
Gruer v Denivelle, supra. 

28 , Va.—^Freezer v. Miller, 176 S.!!. 

169, 163 Va. 180. 

38 C.J. p 421 notes 69-71. 

89. Wash—^Peasley v. Puget Sound 
Tug & Barge Co, 126 P.2d 681. 
18 Wash.2d 485. 

30u Me—Humphries v. Parker, 62 
Me. 502. 

31. Wash.—Coxpns Otuls cited in 
Peasley v Puget Sound Tug & 
Barge Co, 126 P.2d >681, 689, 13 
Wash 2d 4i85. 

Wyo •—^Huber v. Thomas, 19 P.2d 
1042, 45 Wyo 440—^Henning v. Mil¬ 
ler. 8 P‘2d 825, 44 Wyo. 114. re¬ 
hearing denied 14 P 2d 437, 44 
Wyo. 114. 

38 C.J. P 421 note 73. I 

38. See supra S '1®; infra 8 43. I 


33. Ala—^Danl-el v. Goodyear Tire & 
Rubber Co., 143 So. 449, 225 Ala. 
446. 

Okl —Oorpus JtislB gnoted in Imo 
Oil Sc Gas Co. V Knox, 6 P.2d 1062, 
1064, 154 Okl. 100. 

Va— CoaEpus JtLzis cited Im Sneezer v. 
Miller. 176 S.S3. 169, 168, 163 Va. 
180. 

38 C.J p 422 note 77. 

Xatentional doing of unlawful act 
Malice implies the intentional do¬ 
ing of an unlawful act to the injury 
of another—6. Fidelity & Guar¬ 
anty Co. V. Miller, 179 So. 239, 235 
Ala 340—King v. Second Hat. Bank 
& Trust Co. of Saginaw, Mich., 178 
So. 498, 284 Ala. 106. 

mere negllgesice does not consti¬ 
tute malice sulficient to support a 
suit for malicious prosecution.— 
Glidden Co v. Laney, 175 So. 296, 
234 Ala. 476. 

34b U.S.—Stewart v. Sonneborn, 

AUu, 98 US. 187, 25 LBd. 116, 

35. Cal—^Lyon t. Hancock, 85 Cal. 
372. 

38 C.J. p 422 note 79. 

36. Kan,—Tucker v. Bartlett, 165 P. 
1, 97 lean. 168. 
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37- Mo.—Pritchett v. Northwestern 
Mut. Ufe Ins. Co., T3 S.W.2A 816, 
228 MoAlPP. 661. 

88 ax p 422 note 81. 

IBf erred msUoe 

Cl) The existenee of malice may 
be inferred from acts or declarations 
of defendant expressing or Indlratlng 
prejudice, ill will, or malicious me- 
tlve in the matter of the prosecu¬ 
tion.—^Portman v. Keegan, 87 P.2d 
400, 81 Cal.App.2d 30. 

(2) MaUee may be Inferred from 
defendants' hostile acts and decle- 
rations evincing 111 will toward 
plaintiffs, coupled with showing of 
defendants’ resolution to prosecute 
unfounded lawsuits for purpose of 
gaining financial advantage over 
plaintiff.—Peebler v. Olds, 162 P.2d 
958, 71 Cal.App.2d 382. 

Begnesting omst 
Knmlty is shown by defendant’s 
reguest to a constable to arroHt 
plaintiff even without a warrant, 
when one was necessary.—Hunter v. 
Laurent, 104 6o. 747, 158 La. 874. 

38. Mo.—Sharp v. Johnston, 4 Me 
App. 676. 

88 C.J. p 422 note 82. 
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ill will so long as it remains a feeling only, unac¬ 
companied by any act, does not constitute malice, 
but the feeling must be embodied in some act^s It 
is generally held that there may be malice to sup¬ 
port an action of malicious prosecution, although 
there is no feeling of personal hatred, ill will, spite, 
or vindictiveness,and in this connection it has 
been said that malice comprehends whatever is done 
purposely, whether to injure the victim or to gain 
some advantage to the prosecutor or through mere 
wantonncss.4i 

Legal malice, as distinguished from actual mal¬ 
ice, IS sufficient to sustain an action for malicious 
prosecution, at least as far as the recovery of com¬ 
pensatory damages is concerned,^^ although some¬ 
thing more than legal malice is necessary to sus¬ 
tain a recovery of exemplary or punitive damages, 
as discussed infra § 114. 

Improper or sinister purpose or reckless disre¬ 
gard of rights of others. In some decisions the mal¬ 
ice essential to give a cause of action for malicious 
prosecution has been described as any improper or 
sinister purpose,43 or any wanton or reckless disre¬ 
gard of the rights of othcrs.44 However, it has 
been held that this rule has no reference to an or¬ 
dinary act of negligence and that, unless the injury 
complained of was intentional or so reckless or wan¬ 
ton as to indicate bad faith, malice is not to be in¬ 
ferred thercfrom.45 


§ 42 

WillfuUy doing act known to be unlawfuL In 
some decisions the rule is laid down that whatever 
is done willfully and purposely, if it is at the same 
time wrong and unlawful within the knowledge of 
the party committing the act, is in legal contempla¬ 
tion malicious within the rule making malice an 
essential element of an action for malicious prose¬ 
cution but it has been said that this statement, 
although correct, is incomplete unless the term 
"willfully*' is properly defined and understood as 
the intentional doing of a wrongful act with an evil 
or unlawful purposc.47 

Wrongful act done intentionally without legal 
justifitaiion or excuse. In a limited number of de¬ 
cisions the courts have adopted the definition of 
malice in law, to the effect that malice is a wrong¬ 
ful act done intentionally without legal justifica¬ 
tion or excuse ;43 but it has been said this is con¬ 
trary to the weight of authority and other 
courts, denying the correctness of such decisions, 
hold that malice is not merely the intentional do¬ 
ing of a wrongful act, without legal justification or 
excuse, but is the intentional doing of a wrongful 
act toward another, with an evil or unlawful motive 
or purpose. There must be malice in fact.®® 

Motive other than one to further ends of justice. 
It has been held that malice may consist of any mo¬ 
tive other than one to further the ends of justice 


89. Mo.—-Peck V* Chouteau, 8 S.W, 
677, 01 Mo. 138, 60 236. 

4a Ala.—CaldwoU v. Standard Oil 
Co., 124 So. 612, 220 Ala. 237. 
Cal.— X^udHon V. Xumwalt, 140 P.2d 
467, 64 Cal.App.2d 866. 

Mo.—neatly v. Puritan Cosmotle Go., 
168 S.W.2d 101, 236 Mo.App. 807— 
Campbell v. Myom, 287 S.W. 842, 
221 Mo.App. 868. 

N.y.- I'olo V. Mdelbrau Prowory, 60 
N.Y.aSd 346, 186 Mine. 775. 

N.G.—Stanclll v. Underwood, 124 S.30. 
846, 188 K.C. 476. 

R.I.—Quinlan v. Brealin, 200 A. 989, 
61 R.X. 327. 

38 C.J. p 422 note 86. 
m Belaware 

(1) The text rule has been follow¬ 
ed.—Stidham V. Diamond State 
Brewery, 21 A.2d 283, 2 Terry 330. 

(2) However, there are earlier de¬ 
cisions reaulrlng personal 111 will.— 
Plummer v. CoUIuh, 77 A. 760, 24 
X^el. 281—XXorbener v. Crosson, 66 A. 
223, 20 Del. 88. 

41. Xia.—Ltpsoomb v. Moore, 160 
So. 007, 227 Ala. 847—CaldwoU v. 
Standard Oil Co., 124 So. 612, 220 
Ala. 227—Lunsford v. Dietrich, 0 
So. 808, 98 Ala. 666, 80 Am.S.n. 70. 

4S, Brown v. Martin, 06 S.B. I 


642, 176 N.C. 31—Stanford v. A. P. 
Meenlck Grocery Co., 65 S.10. 816, 
143 N.C. 419. 

Bad faith 

In a malicious prosecution ease, 
plaintiff is not reaulrod, in order to 
recover compensatory dama^os, to 
show that proHcculion was inspired 
by personal hostility, a grrudare, or 
ill will, but what i.M required is evi¬ 
dence which establishes bad faith or 
the absence of an honest belief that 
prosecution was Justlflod.—Singrleton 
V. Singleton, 167 P.2d 886, 68 Cal. 
App.2d 681. 

43. Cal.—FackroU y. McDonald, 262 
I*. 431, 87 <1al.App. 418. 

Wash.—corpus Jtuis olted in Peas- 
ley V. IMfftit Sound Tug & Xiarge 
CJo, 126 X>.2d G81, 080, 13 Wash.2d 
486. 

38 O.J. p 423 note 89. 

44. ra.—Simon v. Darling, 06 

Pittsb.Lcg.jr. 87.* 

Va.—Ftxsoscr v. Mlllor, 176 S.B. 169, 
163 Va. 180. 

Wash.—corpus yuxis olted In X^oas- 
loy V. X*uget Sound Tug * Iiarge 
Co., 126 r.2d 681, 680, 13 Wash.2d 
486. 

38 CJ. p 423 note 00. 

46. Cal.—iliehter v. Heilson, 64 p. 
2d 64, U Cal.App.2d 603. 
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Iowa.—Jenkins v. Ollllfyan, 108 N.W. 
237, 131 Xowa 170, 0 I..U.A.,N.S.. 
1087. 

46. N.O.—Stnncill v. TJndnrwoo*!, 124 
S.XO. 846, 188 NT.O. 475. 

Va.—Corpus juris cited in Freer(>r 
V Miller, 170 S.IO. 160, 100, 103 Vrt. 
180. 

38 C.J. p 423 note 02. 

47. Va,—Fw'cser v. Miller, 170 fl.K 
169, 1'63 Va. 180. 

4a Mo.—Llndstay v. Kvans, App„ 
174 S.W.2<1 390—Uently v. JhirUan 
Cosmetic Oo., lfi« «.W.2d 191. 230 
MO.APP. 807—Prltohelt v, NoHh- 
wcHlern Mut. Life fns. Oo„ 73 S.W. 
2d 81.*), 228 Mo.App. 603. 

N.M.--Marehbanks v. Young, 180 V. 

2d <604, 47 N.M. 213. 

38 O.J. P 424 note 04. 

Wanton and causeless Injury of 
individual is malicious act sudlcient 
lo consiltuto malice necessary to 
support action for malicious prosecu¬ 
tion.-lUadg V. caacomlno, 128 So. 
001, 170 La, 036. 

40. Va.—Frooser v. MilKip, 176 S.B. 
169. 163 Va 180. 

50. Va.—Corpus Juris cited In 
Freosor v. Miller, 176 S.B. 169, 169, 
163 Va. 180. 

38 O.J« p 424 note 96. 
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or to punish an offender against the criminal 

A mere offer to compromise a civil suit is no evi¬ 
dence of malice.52 

b. Using Criminal Process for Private Purpose 

As a general rule the use of criminal process for pri¬ 
vate purposes shows the existence of malice. 

If one makes use of the criminal law for some 
collateral or private purpose and not to vindicate 
the law, such proceeding will be considered ma- 
licious,53 and this principle has been held applica¬ 
ble where it is shown that the sole purpose of the 
prosecution is to enforce the payment of a debt,54 
to recover property,65 to establish rights under a 
contract,56 or for the purpose of extorting mon¬ 
ey,57 or merely as an experiment to find out who 
committed a particular crime.58 However, there 
are some decisions which hold that, where one com¬ 
mences a criminal prosecution for the purpose of 
compelling payment of a just debt, it is not con¬ 
clusive but prima facie evidence of malice and 
shifts the burden of showing the contrary to de¬ 
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fendant.59 It has also been held that the fact that 
the ulterior purpose of a creditor in instigating 
a criminal prosecution was the collection of a debt 
is not conclusive of malice where another reason 
for instigating the prosecution was a bona fide de¬ 
sire to bring accused to justice and to make an ex¬ 
ample of him ,*65 that the institution of a criminal 
prosecution for the sole purpose of protecting prop¬ 
erty is not conclusively deemed to be malicious ;6i 
that a motive on the part of the informant to get 
back his own property is not necessarily an improp¬ 
er one under the law of malicious prosecution, and 
it IS not improper if there coexists with it an hon¬ 
est belief that a crime had been committed ;62 and 
that, where there is probable cause for a criminal 
prosecution, the fact that the party instituting it 
might have pursued a civil remedy will not render 
him liable for malicious prosecution.63 

§ 43. Inference from Want of Probable Cause 

Malice may be Inferred from a want of probable 
cause. 
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51, Ala.—Central Iron & Coal Co v 
Wright. 101 So 815. 20 AlaApp. 
82, certiorari denied Hz parte Cen¬ 
tral Iron & Coal Co.. 101 So. 824, 
212 Ala. 130. 

Miss —^Brown v ICisner, 6 So 2d 611, 
192 Miss. 746—State Life Ins. Co 
of Indianapolis, Ind. v. Hardy. 195 
So. TOS, 189 Miss. 266. 

Mo.—Campbell v Myers, 287 S.W. 

842. 221 MoApp 858. 

N.C.—Stancill v. Underwood, 124 S.B. 
845. 188 N.C. 475. 

Va —Coxpns OUzls cited In Freezer v. 
Miller. 176 S.H. 169. 169. 163 Va. 
180. 

Wyo.—OOZP 118 Jnzls guoted In Huber 

V. Thomas. 19 P.2d 1042, 10*45, 1047, 
45 Wyo. 440. 

3i8 C.J. p 423 note 93. 

SSL Fa—^Emerson y. Cochran, 4 A. 
498, 111 Pa. 619. 

53. Conn.—^Brodrlb V. Doberstein, 
140 A. 483. 107 Conn. 294. 

Iowa.—Gripp v. Crittenden, 271 N. 

W. <599, 223 Iowa 240 

Mich.—Cozpos Jhuls cited In Hall v. 
American Inv. Co., 217 N.W. 18, 
20. 241 Mich. 349. 

Mo.—^Pritchett v. Northwestern Mut. 
Life Ins. Co.. *73 SW.2d 815, 228 
Mo.App. 661. 

Ohio.—Warth v. Hyman, 40 N.B 2d 
849, 70 Ohio App. 461—Curls v. 
Lenox Gtaxage Co, 40 N.£].2d 213, 
68 Ohio App. 285 

Pa.—Curley v. Automobile Finance 
Co., 28 A 2d 48. 343 Pa. 280. 139 
AL.R. 1082. 

HI.—Quinlan v. BresUn, 200 A. 989. 
61 R.I. 327. 

Tenn.—^Poster v. Andrews, 194 S.W. 
2d 337, 183 Tenn. 544. 


Wash.—Corpus JOris cited in Peas- 
ley V. Puget Sound Tug & Barge 
Co, 125 P2d 681, 689, 13 WcLah.2d 
485. 

3i8 C.J. p 424 note 97. 

54, Conn —^Brodnb v. Doberstein, 
140 A 483. 107 Conn 294. 

Miss—State Life Ins. Co. of Indian¬ 
apolis, Ind. V Hardy, 195 So. 708. 
189 Miss. 266—Grenada Coco Cola 
Co v. Davis. 161 So. 743. 168 Miss 
826 

Mo.—^Pritchett v. Northwestern Mut. 
Life Ins. Co, 78 SW.2d 815, 228 
Mo.App €61. 

38 C J p *424 note 98. 

Bad Check Baw 

Institution of criminal proceeding 
under Bad Check Law, if merely for 
purpose of collecting debt, would 
render prosecution malicious—Gren¬ 
ada Coco Cola Co. V. Davis. 151 So. 
743, 168 Miss. 826—Odom v. Tally, 
134 So. 163, 160 Miss 797. 
payment or cancellation 
Malice in prosecution for crime 
will be inferred when object of pros¬ 
ecution IS to enforce payment or 
cancellation of debt.—^Poster v. An¬ 
drews, 194 eW.2d 337, 183 Tenn. 
544. 

55. Ala—^Lipscomb v. Moore, 150 
So. 907, 227 Ala. 547. 

Ark—^Louisiana Oil Refining Corpo¬ 
ration V. Yelton, 65 S.W.2d 68'7. 
188 Ark 280. 

Mich.—^Hall v American Inv. Co. 

217 NW. 18, 241 Mich. 349. 

3i8 C.J. p 424 note 99. 

BflCere threat 

Defendant’s threat to have plain- 
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tiff arrested If he did not return 
note belonging to defendant did not 
show malice.—^Fackrell v. McDonald, 
262 P. 431. 87 Cal App. 418. 

Swearing out warrant for trespass 
merely to get accused off property 
establishes malice —^Evans v. Mi- 
chaelson, 185 S.E. 683. 146 Va 64 

53, Ind —Whiteford v Henthom, 
37 N.B. 419, 10 lnd.App. 97 

67, Pa.—^Prough v. Bnlnken, 11 Pa 

61. 

88 C J p 424 note 2. 

58. U.S.—Johnson v. Bbberts. C.C 
Or.. 11 p, 129. 6 Sawy. 638. 

59. Pa—^MacDonald v Schroeder. 
63 A 1024, 214 Pa 411, 6 LRA, 
N.S., 701, 6 AnnCas. 506—^Hubeit 
V. Alta Life Ins. Co., 87 Plttsb.Leg. 
J 1*73, affirmed 7 A.2d 98, 13*6 Pa 
Super. 147 

38 C.J p 424 note 4. 

60. Colo.—Williams v. Kyes, 47 P 
839. 9 Golo.App. 220. 

38 CJ p 424 note 8 

©1. Cal.—Pickering v. Havens, 233 
P. 346. 70 Cal App, 881. 

62. Ill—Pams V. Mcsslmore, 219 
Ill App. 682. 

38 C.J. p 425 note 6. 

SConest belief in guilt 
Prosecution in honest belief of 
guilt IS not actionable because of de¬ 
sire to collect money embezzled — 
Grisson v. Lopez, TexCiv.App, 280 
S.W. 618 

63, Wash—Prentiss v. Bogart, 147 
P 39, 64 Wash. 481. 

38 aj. p 425 note 7, 
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Although, as discussed supra § 19, a want of rule is well settled that malice may be inferred from 
probable cause may not be inferred from malice, the want of probable causc,®^ as where there was a 


64 . U.S— ShPin«‘ld V Canlwoll. CC 
Ain. 101 P.2d aril—N.-itional Suro- 
tv Co V Pnti<\ CCAVa. 58 P2d 
145, rohonrini*. doniort 50 P.2d 370— 
Soabonrd Oil Co. v CunninRham, 
OCA Fla, 51 P2d 021, rcrliornri 
denied 62 SCI 2fi, 2N4 IT fl. 0.»7, 7fi 
TjEd 6*57—Rouflti v numhiun, G 
OAKnn, 61 P2d 700—l-.arocn«o v 
Dorsoy, O.CA,N.Y.. 200 F 550 
ArU—Louialana Oil Uoilninfr Cor¬ 
poration V Tolton, 66 S.W,2d 6!l'7, 
ISS Ark 3'SO 

Cal—^I'ceblor v. Olds, 162 P 2'd 952, 
71 Cal.App.2d 282—Fllnprloton v. 
Sinprleton, 157 I* 2fl 886, 68 ('•al.Xpp. 
2cl 681—Porlman v KiM*«an, 87 I* 
ad 400, 31 Cal App 2a 20 -I)nviaH<»n 

V De aousa, 66 T».2d 740, 20 Cal. 
App.2d 211—T»aoin<' N«1 Co v, 
Soulhwpst Finance' Co of Califor¬ 
nia, 40 P.2d 862, 4 Cnl.App 2<1 226 
—Naylor v. INMcrs, 22 P,2d 802, 
130 Cal.App, 244—Williams v. <'al- 
ifomla Milk Producors' Ass'n, 28 
P2d 50, 126 Gal App. 172—^klooro 

V Purrer, T6 P.2d 676, 127 Gal App. 
759—Oarroll v. Pacifle <'‘oaHl Au- 
tomobllo AHS'n, 11 P.2d 660, 1'22 
Gal.App. 668—Mills v. Friedman, 
6 P.'2d 001, 119 Cal.App. 74—Torn<‘y 
V. Peterson, 292 T\ 662, 109 Cal. 
App. 660-Xlobinson v, MeKnlght, 
284 P. 1066, 102 Cal App. 718-'.Han- 
dleman v. Boeres, 270 V. 274, 92 
Cal.App. 74'6—Plokerlng* v. ITavena, 
223 P. 346, 70 Cal.App, 381. 

Conn,—^McCann v. Allan, 124 A. 810, 
106 Conn, T77. 

D.G.—Chapman v. Anderson, 2 F.2d 
236. 66 App.n.C. 166. 

Flo.—Ward v. Allen, 11 Ho.2tl 102, 
162 Fla, i82—Whito v, Miami Homo 
Milk Produeors Arm'n, 107 «o. 126, 
143 Fla. 618«*I)nval Jewelry Go. v. 
Smith, 126 So. 878, 102 IHa, 717— 
Corpus Otixis guotod tot Tatum 
Bros. Ibwil Kslate Investment 
Co. V. Watson, 109 So. 633, 626, 
92 Fla. 378. 

(la.—Price v. Oobb, 11 S.M.2d 822, 
62 Oa.Apn. '694—Johns v, Climon, 4 
S.M.2<1 480, 60 Ga.App. 686 Tan- 
n(*r-BrIc 5 e Co. v, Barrs, 100 S.K. 
076, 65 (Sa.App. 462* - Wlleoxan v. 
Maul lablo Loan Go,, 17,2 H.M. 682, 
48 (111.App. 260* Hearn v. Balebi*. 
lor, 170 HW, 20.2, 47 (la.App. 21.2. 
Idaho,- Howo V. iBkuivKH Hafoway 
Stores. 286 l^ CIO, 49 Idaho 48. 

III.- -Thlemo V. Miu*Arthur, t N.Mfd 
514, 286 ni.App. 242 --(Vip.‘ v. 

Pevely Dairy Co., 275 HI.App. 321, 
<-ertlorsrl deniud Pev('ly Dairy Co. 

V. <'r1pe, >.56 H.(''l. 116, 202 IT.S. 608, 
70 li.lOd. 691- llanneman v. Min 
neapollH, Ht. P. S. S. M. It. Vo., 
248 ni.App. 196, 

Iowa.—-drlpp V, OrlHendon, 271 N. 

W. 609, 223 Xowa 240 Ule.hmond 
V. Whltakor, 1266 N.W. 081, 218 


Iowa 606—^Dugan v. Midwest Cap 
Go., 239 N.W 697, 213 Iowa 751 

Kan —Bratton v F'cehange State 
Hank, 2'81 P 857, 129 Kan 82. 

Ky~Pool V Dramlett, 181 S W 2d 
448, 298 Ky. *20—^I^oxingrlon Cab 
Co V Terrell. 127 SW2d 721, 282 
Kv. 70—Mosier v. McFarland, 106 
SW2d •641. 260 Ky. 214—HondriG 
V Perkins, '12 SW|2d 502, 340 Ky 
366—Stoarns Coal Co v. John¬ 
son, 37 SW2d 38. 238 Kv 247— 
Rankin v Wagoner, 16 SW.2d 470, 
228 Ky. 658—W. T Grant Co v 
Taylor, 4 S.W2d 741, 223 Ky. 812 
—Davis V. Brady, 291 SW. 412, 
218 Ky. 384—J B Colt Co. v 
Grubbs, 268 S.W. 817, 206 Ky 809 
—Illinois Cent H Co. v Anderson, 
268 S.W. 311, 206 Ky. 600 

La.—niadff v Giacomlno, 128 So 661, 
170 La 63>8—Christian v. Lioopold, 
128 So 6X3. 170 La 552 

Md.—Owens V Oraetzel, 132 A. 266, 
149 Md. 689—Goldstein v. Hau, 127 

A. 488. 147 Md 6. 

Mass.—Plhl V. Morris, 66 N.123.2d 804, 
210 Mass. 677—^Boylen v Tracy, 
149 NF. 674, 254 Mass. 106. 

Mich—Weldon v. Woiden, 224 N.W. 
246, 246 Mich. 347. 

Mo.—^Ripley V. Bonk of Skidmore, 
198 S.W.2d 861—Randol v. Kline’s 
Tncorporaled, 18 SW.2d 600, 322 
Mo. 7'16—Foster v. Chicago, B. & 
Q U. Co.. 14 SW.2d 561, 3.21 Mo. 
1202—Irons v. American Ry. Mx- 
press Co., 300 S.W, 383, 318 Mo. 
318—^Henderson v. Cape Trading 
Co., 289 S.W. 223, 216 Mo. 384— 
Jones v. Phillips Petroleum Co„ 
App., 186 B,W.2d 868—lAndsay v. 
Mvans, App., 174 S.W.2d 390— 
Bealty v. Puritan Cosmetic Co., 
m S.W.2d 191, 236 Mo.App. 807— 
TjU Font V. Richardson, App., 119 

B. W.2d 25—Dyo v. Loower, App., 
94 S.W.2d 048—ITltchott V. North¬ 
west em Mut IJfo Ins. CO., 72 S.W. 
2d 815, 228 Mo.App. 661—Alexan¬ 
der V. Mmmke, App., 15 S.W.2d 868 
- -Peterson v. Fleming, 1297 S.W. 162, 
222 Mo.App. 296- -Campbell v, My¬ 
ers, 287 S.W, 842, 221 Mo.App, 858. 

Mont,- -Wendel v. Metropolitan Llf(* 
ins, Co., 27.2 P. 246, 82 Mont. 262— 
Claj)]) V. Lahood, 254 P. 86G, 78 
Mont. 561—Pnutio v. Roman, S45 
P. 622, 76 Mont. 106. 

Hnmmlll v. Maek International 
Motor Truck <"orpomiIon, HI A. 
775, 104 N.Jl-nw 6ni--l«ltser v. 
Mlehiuds, 746 A. 689, 7 N..T,MI«e- 
r*61--Mlk V. Kosprlhkl, 135 A. 070, 

5 N.J.MIse. 139. 

V.M.—March banks v. Young, 139 1> 
2d 694, 47 N.M. 213—^Ilughcs v. 
Van Bruggen, 105 I’.Od 494, 44 N. 
M. 624-«-Delgado v. lUvoro, 57 1^2d 
U41, 40 N.M. 217. 
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N.C—l>lcker.son v. Atlantic Refining 
Co, 159 SF -446, 201 NC 90. 

N.D—^Lux V. Bendewald, 237 NW. 
550. 6iS ND 761—Miclke v. Rode, 
226 NW. 607, 58 ND 465. 

Ohio—Curls V Lenox Garage Co, 40 
NE2d 213, 68 Ohio App B85— 
Canton Provision Co. v. Rt. John, 
2 N.F2d 978, 52 Ohio App. 507 
Okl—Gray v Abboud. 87 P 2d 144, 
184 Okl 331—Empire Oil * Ri'fln- 
Ing Co. y Cambron, 44 P2d 973, 
172 Okl. 202—Tmo Oil & Gas Co y 
ICnox, 6 P2d 106'2, 154 Okl 100. 

Pa—Curley v. Automobile Finance 
Co, 23 A 2d 48. 343 Pa 280. 139 
ALR 1082—^Taubman y. T>, A. 
Schulto, Tnc., 163 A. 160, 203 Pa. 
170—Hubert v. Alta Life Tna Co.. 
7 A 2d 08, 13'6 Pa Super 147—Hu¬ 
bert V Alta Life Tna Co, 196 A. 
513, 130 Pa Super. 277—T-Telsey y 
Vnnsant, 190 A 726, 130 Pa.S«per 
373 

R. T.—Quinlan v. Brealin, 200 A. 980, 
61 RT .327—^Beaumler v Proven- 
sal, 193 A 521. 58 R 7 472. 

S. C—^Hydft V. Southern Grocery 
eioros, 15 SE2d 25,3. 197 S.C. 263 
—Clemmons v. Nicholson, 185 S. 
D 34, 180 SC. 54 

Tenn.—Nashvlllio tint cm Stockyards. 
Tnc. V. Grissim, 13 Tenn. A op 115 
—Abbott V. IjCdbetter, 1 Tenn.App 
458 

Utah.—Quermbeek v TTanson, 75 P. 
■2d 1027, 44 Utah 127—Ward v 
United Grocery Oo.. 36 P2(1 99, 64 
Utah 437. 

Va.—Freezer v. MilVr id** STC S50, 
163 Va. 180—Virginia Electric ir 
Power Co, V, Wynne, 141 S.E. ffi20. 
149 Vo. 882. 

Wash.—Conras Juris cited la Peas- 
ley V. Puget Sound Tug A Barge 
Co., 126 P.2d 681 688. 12 Wash.Sd 
485—Tinrtd v. Miles. 17 P.2cl 875, 
171 Wash. 44. 

W.Va.—^Hunter v, Berkley News¬ 
papers Corp., 40 S.F..2(I 232, 

28 C.J p 425 notes 0 ’c 
Malice essential to rccevery of punt- 
tlvo damages see Infra { 134. 

Arrest 

Ala.—Cent ml Iron ^ ('•o-i Co v 
Wright, 101 So R 1 A, 00 Ala.App. 
82, certiorari deni«d Ex parte Cen¬ 
tral iron A Coal Co.. 101 So. 824, 
21'2 Ala. 120. 

N.J.—CaHno v. Votn. 127 a. 674, 2 
N.J.Miso. 239, aiBrrned 130 A. 017, 
103 N.J.L. 216. 

Oue kaowingly prssoimg baselsss 
orimbua OSUMcge Is guilty of malice 
per so. 

Cal.--rortman ▼. Keegan, $7 P.2d 
400. 31 Cal.App.2d 30—White v. 
Brinkman, 72 F.2d 264, 23 Cal. 
App.2d 307. 

La.—Mullen y. Qause, 109 So, 81, 161 
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§ 43 

reckless disregard of the rights of others in pro¬ 
ceeding without probable cause.®® Want of prob¬ 
able cause does not in itself, however, prove that 
malice motivated the prosecution,®® or raise a con¬ 
clusive or legal presumption of malice ;®7 nor, it 
has been held, will want of probable cause standing 
alone warrant an inference of malice,®® although 
as to the latter point there is also authority to the 
contrary.®® In other words, the inference is not one 
of law but merely a presumption of fact which may 
be rebutted and is one which the jury are not re¬ 


quired to draw,*^® and which they should not draw 
if other facts disclosed by the evidence lead to a 
different conclusion.*^^ 

While proof of probable cause is not necessanly 
conclusive of the absence of malice,^® the presence 
of probable cause tends to refute the claim of mal¬ 
ice,^® and an inference of malice may not be drawn 
from want of probable cause where the evidence is 
insuflGiaent to establish such want,^^ or where the 
evidence affirmatively shows the presence of prob¬ 
able cause.^® Malice is not necessarily to be in- 


lA. 461—Barrios v. Tears, App., 
184 So. 212. 

proof of falsity of oximlnal oliarye 
may justify an inferenoe of malice 
in the making* thereof.—^Evanyke v 
Electric Femes Co., 150 A. 397, 106 
N.J.Liaw 387—Hanimann v. Schell- 
horn, 146 A. 64, 7 N.J.M 1 SC. 4i89. 
Befusal to lay facts hefora attomay 
Where, In action for false arrest 
and imprisonment end malicious 
prosecution, the uncontroverted evi¬ 
dence discloses that defendant, prior 
to charging plaintiff with larceny, 
neglected and refused to lay all the 
facta fairly and honestly before the 
county attorney or some competient 
attorney, malice is Implied.—^Parsons 
V. Sima, 229 P. 1090, 104 Okl. 1. 

''St Is legally permissible for the 
jury to draw an inference of malice 
from a finding of want of probable 
cause where the competent evidence 
is sufficient to support that finding.** 
—^Homin v. Montgomery Ward d; Co., 
C.CA.Pa.. 120 P:2d 500, 603. 

'■Xt is the law . . . that malice 
may be inferred if there is no prob¬ 
able cause for the prosecution **— 
Boyd V. Hodson, IndApp, 72 N.E.2d 
46, 49. 

65. Mo —Jones v. Phillips Petro¬ 
leum Co., 186 SW2d 868 

Ki,—Quinlan v. Breslin, 200 A. 989, 
61 It.I. 327. 

Ikack of bona fide belief 

(1) A reckless act, without infor¬ 
mation leading to a bona fide belief, 
presents such a case of want of 
probable cause that malice may be 
inferred—S. Fidelity & Guaranty 
Co. V. Miller, 179 So. 239, 235 Ala 
340. 

(2) The fact, however, that a giv¬ 
en state of facts may not, in the ju¬ 
dicial mind, present a case of prob¬ 
able cause, as a matter of law, does 
not mean that an executive officer 
18 to be held guilty of malice, if the 
facts disclose that he was acting in 
good faith.—S Fidelity & Guaran¬ 
ty Co. V. Miller, supra. 

66. Pa.—Simpson v. Montgomery 
Ward & Co., 46 A.2d V74, 354 Pa 
87. 

67. Ala—Sims V. Kent, 130 So. 213, 
221 Ala. 689, 


Cal—^Portman v. Keegan, 87 P.2d 
400, 31 Cal App 2d 30—Garfield v. 
Peoples Finance & Thrift Co. of 
Riverside, 74 P 2d 1061, 24 Cal. 
App.2d 144—Richter v. Neilson, 64 
P2d 64, 11 Cal App 2d 503 
Pa,—iCurley v. Automobile Finance 
Co., 28 A 2d 48, 343 Pa. 280, 139 A. 
Li R. 1082 — ^Hubert v. Alta Life 
Ins. Co., 7 A.2d 98. 136 Pa Super. 
147. 

68. Ky—^Mosier v. McFarland, 106 
S.W.2d 641, 269 Ky. 214. 

Mlalloa 9M separate element 

(1) If malice was to be inferred 
from want of probable cause alone, 
then there would be no necessity for 
having a diatmet requirement that 
malice be proved, for want of prob¬ 
able cause would then be the only 
element necessary to be established 
—^Mosier v. McFarland, supraf—Illi¬ 
nois Cent. R. Co v. Anderson, 268 
SW 811, 20*6 Ky. 600. 

(2) Necessity for concurrence of 
malice and want of probable cause 
see supra 5 19. 

69. Mo.—La Chance v. National Pig¬ 
ments & Chemical Co, App., 104 
S.W.2d 693. 

70. Ala—Sims v. Kent. 130 So. 218, 
221 Ala 689. 

Cal.—^Kerschner v. Fisk Tiro & Rub¬ 
ber Co., 19 P.2d 810, 130 Cal App. 
262, rehearing denied 20 P.2d 957, 
130 Cal App 2C2—Gordon v 
Mount, 13 P.2d 932, 125 Cal App. 
701—Green v Stewajrt, 280 p. 940, 
lOG Cal.App. 618. 

Fla—Corpus jmris quoted in Tatum 
Bros. Real Estate & Investnieiit 
Oo V. Watson, 109 So. 623, 626, 92 
Fla 278. 

Mo—^Randol v. Kline's Incorporai od, 
18 e W2d 500, 822 Mo 746 
NC.—Mitchem v. Nati4)nul Weaving 
Co, 188 S.E. 329, 210 NC. 732 
Or.—^Brown v. Liquidators, 52 P.2d 
187, 162 Or. 216. 

Pa—^Hubert v Alta Life Ins. Co, 
196 A 613, 130 PaSupor. 277. 
Tcnn—Nashville Union Stockyards, 
Inc. V. Orifcsim, 13 Tenn.App. 115 
—^Abbott V. Ledbetter, 1 Tenn. 
App. 458. 

Utah.—Quermbeck v. Hanson, 75 P. 
2d 1027, 94 Utah 127—Ward v. 
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United Grocery Co., 36 P.2d 99, 
84 Utah 437. 

Wash.—Corpus Jhrls cited in Peaa- 
ley V Puget Sound Tug & Barge 
Co., 125 P2d 681, 688, 13 Wash 2d 
485. 

32 CJ. p 426 note 11. 

Bvldenoe for Jury 

NjC.—^M iller v. Greenwood, 10 S.B.2d 
708, 218 NC. 146. 

Not neoessaxy deduction 
Wash—^Peasley v. Puget Sound Tug 
& Barge Co., 125 P2d 681, 13 
Wash.,2d 485. 

71. Fla—OoxpuB Jtuds quoted in 
Tatum Bros. Real Estate & Invest¬ 
ment Co. V. Watson, 109 So. 623, 
626, 92 Fla 278 

Ill—Kaley v. Hulsman, 48 N.B.2d 
768, 819 Ill.App. 219— Hanneman v 
Minneapolis, St. P. & S. S. M. R 
Co., 248 111.APP. 106. 

Ky.—^Mosier v McFarland, 106 SW. 
2d 641, 2G9 Ky. 214—Illinois Cent 
R. Co V. Anderson, 268 S.W. 311, 
206 Ky. 600. 

88 C.J p 427 note 12. 

72. Cal.—^Davidson v. I>o Sousa, 6C 
P.2d 740, dO Cal.App.2d 311. 

73. La—Brooks v. Times I>ub. Co., 
116 So. 579, 165 La 326. 

Paefcs short of probable cause 
Although grounds for Institution 
of prosecution be insufficient to con¬ 
stitute probable cause, they may 
show lack of actual mnllco—SYeczer 
V. Miller, 376 S.TO. 3 59, 163 Va. 180. 

74. Ala—Covington v, Robinson, G 
Ho.2d 421, 242 Ala 337. 

Okl.—^Ward v. First Nat. Bank, 69 
r».2d 1041. 180 Okl. 395. 

N.T.—Levy's Store v. EncUcott John¬ 
son Corporation, 5 N.K.3d 74, 272 
N.T. 156. 

OPoots equally ^ooasistout with good 
or bod faitli* 

Ala—King V. S«‘cond Nat. Bank A' 
Trust Co. of Saginaw, Mich., 173 
So. 498, 23*4 Ala IOC. 

78. Cal,—Garfield v. XNioples Fi¬ 
nance & Thrift Co. of Riverside, 
74 l>.2d 1001. '24 OalApp.2d 144— 
I'orry v. Washington Nat Ins. Co, 
58 P.2d 701, 14 Cal.App.3d 609, dis¬ 
senting opinion 69 P.2d 168, 14 
Cal.App.2d GOO. 

in.—Kaley v, Kulsman, 4i8 N.E.2d 
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ferred from a prima facie showing of want of 
probable cause,but nevertheless a prima fade 
of want of probable cause may support such 
an inference.’^ 

§ 44. Inference from Result of Prosecution 

Termination of a prosecution In favor of the accused 
does not of Itself establish malice In the prosecutor. 

Termination of a prosecution in favor of ac¬ 
cused does not of itself establish malice in the prose- 
cutorJ® Accordingly, malice is not established 
merely by the fact that plaintiff was acquitted of a 
criminal charge,that plaintiff was discharged on 
nolle prosequi,*0 that the prosecution was aban¬ 
doned,8^ or that plaintiff was discharged for want 
of jurisdiction of the magistrate before whom the 
complaint was made,®^ or on the ground that the 
complaint stated no offense,®® or from a voluntary 
discontinuance,®^ or dismissal thereof,®® or because 
no indictment was found against plaintiff,®® or 
because the order of arrest was vacated.®^ 


§ 45 

On the other hand, termination of a prosecution 
in favor of the accused may have a bearing on the 
issue of malice,®® and it has been held that malice 
may be inferred from a termination of a criminal 
prosecution in plaintiff's favor,®® as where he is 
discharged by the committing magistrate 

A committal, while it may negative want of prob¬ 
able cause, does not negative alleged malice of the 
prosecutor.®! 

Termination of civil action. It has variously 
been held that the termination of a civil suit fa¬ 
vorable to plaintiff is not evidence of malice,®® that 
the quashing of a levy of execution is not evidence 
of malice,®® that an action for malicious prosecu¬ 
tion is not sustained by proof that plaintiff in a 
suit complained of was defeated without additional 
proof of malice and want of probable cause,®® and 
that the voluntary dismissal of a civil suit by plain¬ 
tiff does not, in a subsequent suit against him for 
malicious prosecution, constitute prima facie evi¬ 
dence of malice.®® 


V. ADVICE OP OOXJirSEL, POIIOE OPPIOBB, OE MAGISTEATB 


§ 45. Preliminary to Criminal Prosecutions i counsel or public ofRcers prior to the institution of 
The effect of defendant’s securing the advice of | a criminal prosecution, as a defense to an action 


768, 810 lll.App. 819—•Thiemo v. 
MacArthur, 1 N.TQ.Sd 614, 285 111. 
App. 242. 

N.J.—^Dombroski v. Metropolitan Llfo 
Ina. Co., 2 A.2d 649, 16 N.J.Miac. 
611. 

Okl—Bryan v. Loo, 252 1\ 2, 123 
Okl. 22. 

76. U.S.—Vancouver Book A Sta¬ 
tionery Co, v. I*. C. Smith A Cor¬ 
ona TypowriterH, C.<3 A.Or., 138 1^. 
2d 635, certiorari donlod 64 S.Ot. 
780, 321 Xin, 786, «« UVUl. 1077. 

Wofth- riillott V. ThoinpklnM, 118 P. 

2d 190, JO WaHh.sa 69'7. 

38 C.J. p 427 note 14. 

77. Wash,—Pallett v. ThompklnH, 
supra 

78. Pa,—AUmnn v. Standard Uofrlff- 
orator Co., 173 A. 411, 815 1»a. 405. 

Frizna faola avideiLoe 
T(‘rrnInatIon of a pr<»ii*<njtlon In 
favor of nrouHod Is not prima fa<»l« 
ovldcnco that Uio proiu'iMitlon waa 
malidouH. Boyd v. lliKlaon, Ind. 
App., 72 N.M,2d 46. 

79. aa.--Sloan v. (Jliisas 8.7 S,T‘J.2cl 
84C, 72 (3a.Api). 415- Davis v. Slc- 
phanH, 104 S.14. Ill, 45 Ca.App. 227. 

Ky.--CJondar v. Morrison, 121 S.W.2d 
980, 275 Ky. 300, 

38 aj. p 427 noto 24. 

Such testimony not oonsldored 
Testimony that plaintiff in suit 
for inalirlotiA proHoautlon has boon 
acquiit(>a of offense charged is not 
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to be considered in dstermlnlng mal¬ 
ice.—X.iindMay v. Woods, Tex.Civ. 
App.. 27 S.W 2d 263. 

80. Conn.—See v. Qossolin, 48 A.2d 
660, 133 Conn. 1&8. 

3S C.J. p 427 noto tS. 

81. Oa.—Sloan v. Olaze, 33 SI0.2d 
846, 72 Ga,App. 415—Davis v. Ste¬ 
phens, 164 S.B. Ill, 46 aa.App. 227. 

38 C.J. p 427 noto 28. 

PaUure to bring’ lunacy charge to 
trial 

Kan.-44ckl v. Brennan, 95 r.2d 636, 
1*50 Kan. 602. 

88. i*a.—McClafferty v. i^hllp, 24 A. 
1042, 151 Pa. 80. 

83. Ija- Htaub v. Van Bemthuysen, 
36 lja.Ami 467. 

84. (!a.-> JoIiM*r V. Ocron Steamahip 
Oo., 12 S.iO .761, 86 <la. 238. 

89. Ohio.—I^'unk V. Atnor, 7 Ohio 
<Jlr.<!t. '419, 4 Ohio (Jir.IUMj 062. 

88 . T<»x.- -lOquIlablo Ijife Assur. Sor, 
V. T.cster, Civ.App., 110 S.W. 409. 

87. N.y.---Hh»‘ahan v. National HH. 
Co., 20 N.Y.S. 740, 66 Him 48, af- 
ilrinod 37 N.M. 560, 142 N,Y. 656. 

88. Ohio.—^Klntncr v. <lhoi‘kH, 49 K, 
10,2(i 962, 71 Ohio App. 333. 

80. Wash.—ralli'tt v. 'rhompklns, 
118 P.2d 100, 10 WiiHh.2d CO'7, 

An acquittal alTordH prima facie 
ovidoneo of mall«v-«frUalc Life Ins, 
Co. of IndlannpuliH, Ind. v. Hardy, 
196 So. 70i8, 180 Mihs. 266. I 
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Rebuttable inference 
The dismissal of prosecution of 
plaintiff established falsity of thr- 
charge, and supported Inference that 
prosecution was motivated by mal¬ 
ice, but such inferonco could be re¬ 
butted by proof that circumstanees. 
suniclently strong in thomselvi^s, 
woi*e known to defendants, together 
with such facts 08 would have lM>en 
discovered by an investigation, 
which In common sense should have 
boon made, were such as to induce a 
careful man to boliuvo that pliilntlff 
was guilty of such I'harge,- Nance 
V. Clan, Md., 50 A.2d 120, modiaed on 
other grounds 61 A.2d 035. 

80. Ala,- Caldwell v, Standard 01! 

Co., 3 24 So. 612, 220 Ala. 227. 

Mo.--Sappington v. Watson, 60 Mo. 
83. 

91. Kia.. J^ewton V. liowcr, 16 So. 
616, 35 hMn. 68. 

08. Ha.—Johns v. Olbson, 4 S,K.2d 
480, no Cia.App. 68'n. 

N.M.- licyser v. Kidd, 23 P. 173, 
5 N.M. 366. 

a.r.-Hrnsco v. Morry, 170 A. 84, 64 
U.T. 108. 

93. lUJ.—Deo V. Dimliar, Mun.App,„ 
37 A.2d 178. 

04. Ky,—Campbell v. Threlkold, 2 
Dana 426. 

95. Mo.—Smith V. Burrus, 16 S.W. 
881, 306 Mo. 94, 27 Am.S.a 829, 
13 L..XI.A. 69. 
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against liim for malidous prosecution, and the ele¬ 
ments and requisites of the defense, are discussed 
infra §§ 46-52. 

Examine Pocket Farts for later cases. 

§ 46. -As Full or Partial Defense 

As a general rule, the defendant makes out a com¬ 
plete defense by showing that he submitted to proper 
counsel a statement conforming to legal requirements 
concerning the guilt of the accused, that in good faith he 
reoeived advice Justifying the prosecution, and that he 
acted on that advice In instituting the proceedings of 
which the plaintiff complains. 


As a general rule, since advice of counsel goes 
to the question of probable cause®* and must be 
considered in determining that matter,defendant 
makes out a complete defense by showing that he 
submitted to proper counsel a statement conform¬ 
ing to legal requirements concerning the guilt of 
the accused, that in good faith he received advice 
justifying the prosecution, and that he acted on that 
advice in instituting the proceedings of which plain¬ 
tiff complains. If he shows these things, he is en¬ 
titled to immunity from damages,®* although it may 
appear that the facts did not warrant the advice 


90. Cal—^Montz v. Nevms, lAO P. 

637. 40 GalApp 202 
Iowa.—Ooxpns inixlg cited, ta Beard 

V Wilson, 234 NW. 802, 804. 211 
Iowa 914—lOoxpiu Jiulg *oited. In 
Granteer v Thompson, 208 N.W. 
497, 203 Iowa 127 

—csorpns Jnila anoted la Stan¬ 
hope V. Cincinnati, N 0 & T. P. R. 
Co, 27$ SW. 567, 569, 210 Ky. '674. 

97. Ky —Ooipiia Suxia guoted la 
Stanhope v Cincinnati, N O. & T. 
P. R Co, 276 S.W «67. 669, 210 Ry- 
674. 

38 C J p 428 note 89. 

98. US—National Surety Co ▼. 
Page, CCAVa. >58 F2d 145, re¬ 
hearing denied 69 P2d 870—Sea¬ 
board Oil Co. V Cunningham, CC. 
A Fla., 61 F.2d 821, certiorari de¬ 
nied 62 set 85, 284 US. 667, 76 
Bd. 657—^Blakely v. Greene, CCA. 
WVa, 24 F2d 676—Walton Trust 
Co. V Taylor, 0 C.A Mo, 3 F.2d 842 
—Woltor V. Safeway Stores, D.C., 
60 FSupp. 12, affirmed 168 F.2d 
641, 80 USApipD.C. 857, certiorari 
denied 67 S Ct. 64, rehearing denied 
67 set 201 and 67 S Ct. 1801. 

Ark—Jennings Motors v Burchfield, 
84 SW2d 46*6, 182 Ark. 1047. 

Cal—l^inglelon ▼. Singleton, 157 P. 
2d 886, 68 Cal.App.2d 681—Graham 

V Griffin, 161 P2d 879. 66 CalApp. 

2d 116—^Hudaon v Zumwalt, 149 
P 2d 467, 64 OELl.App.2d (866— 

Schubkegel v Gordino, I'SS P 2d 
476, 56 Cal.App 2d 667—Garfield v. 
Peoples Finance & Thrift Co. of 
Riverside, 74 P.2d 1061, 24 Cat 
App2d 144—^Perry v Washington 
Nat. Ins. Co, 68 P.2d 701, 14 Cal. 
App 2d 609, dissenting opinion 69 
P2d 168, 14 Cal.Apip2d 609—Rich¬ 
ter V. Nellson, 64 P.2d 64, 11 Cal. 
App.2d 503—^Ross v. O’Bnen, 48 
P.2d 718, 9 Cal.App 2d 1—^Hermance 

V Blackburn, 41 P2d 668, 4 CaJ 
App.2d 677—Tomey v Petersen, 
298 P. 668. 109 CalApp. 6>60 

Colo.—^Durson v Stoeber, 262 P. 1021, 
•88 Colo 1156. 

Conn.—^Brodnb v. Dobersleln, 140 A. 

483, 107 Conn. 294. 

D.C—Chapman v. Anderson, 8 F.2d 
88>6, 66 App D.C 165 
Fla.—Duval Jewelry Co. v. Smith, 
186 So. 678, 102 Fla. 717. 


Ga—^Barnes v. Gessett Oil Co, 197 
SB 902. 68 Ga.App 103—Wilker- 
son V. Milam, 189 SB. 831, 87 Ga 
App. 288—Walker v. Shedden, 186 
SB. 101, 86 GaAp]a 101. 

Idaho—^Donaldson vr^IIIer, 72 P.2d 
863, 68 Idaho 295. 

HI—Butler v. Lewis. 47 N.B2d 612, 
8118 Ill App 226—Galarza v. 

Sprague, 1 NB2d 276, 28>1 Ill App 
2'54—^Hanneman v. Minneapolis, St. 
P. & S. S. M R. Co., 248 III App. 
196—Strobl V. Angels, 245 111 App. 
607. 

Iowa.—^Boike ▼ Hams, 2 NW.2d 
647, 281 Iowa 967—^Richmond v 
Whitaker. 265 N.W 681, 21i8 Iowa 
606—^Beard v Wilson, 2'34 N.W. 
802, 211 Iowa 914—Hepker ▼. 
Schmickle. 229 NW. 177, 209 Iowa 
744—Diokson v. Toung, 221 N.W. 
620, 208 Iowa 1—Granteer v. 
Thompson, 208 N.W. 497, 20'3 lowa 
127. 

Kan—Kennedy v. Wagner, 27 P.2d 
214, 138 Kan. 641—Baker y. Lar¬ 
sen, 26 P.2d 876, 188 Kan. 200— 
Rowe V Glen Blder State Bank, 
297 P. 708, 132 Kan. 709, 

Ky—^Louisville A- N. R Co. v. Sharp, 
140 S.W2d 888, 282 Ky. 768— 
(Figucc)on V Prudential Ins. Co. of 
America, 116 SW2d 291, 273 Ky. 
887—Ooxpus Juris quoted la Stan¬ 
hope V Cincinnati, N. O. & T. P. R. 
Oo., 276 S.W. 667, 669, 210 Ky 674 
—U. B Colt Co. V. Grubbs, 268 S. 
W. 617, 206 Ky. 609. 

La.—^Busant v. Unity Industrial Life 
Insurance fluid Sick Bonoflt Ass'n 
of New Orleans, 196 So 654, 196 
La. 847—Strong v. American Ry 
Baepress Co., Ill So diGO, 168 La. 
180— Corpus Juris cited la Mullen 
V. Oauso, 109 So. 81, 34, 161 La. 
>461—^Richard V. Terry, App., 5 So. 
2d 179 

Alass.—^Higgins ▼. Pratt, 66 N.B.2d 
695, 316 Mass. 700—^Boylen v. 
Tracy, 149 NB. 674, 264 Mass 105. 
Mich.—Baker v Barach, 297 N.W. 
472, 297 Mich. 219—Tallis v. Stew¬ 
art, 266 NW. 864, 263 Mich 84— 
Glanan v. Nuahzno, 246 N.W. 160, 
261 Mich. 428. 

Minn.—Miller v. American Nat. Bonk 
in Little Falls, ll NW2d 656, 810 
Minn. 19—^Krienko v. Citizens* Nat. 
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Bank of Faribault, 235 NW 24, 
182 Minn. 649—^Toumans v. Berk- 
ner, 20'8 N.W. 680, 167 Mmn 67. 

Mo—^La Font v Richardson, App, 
119 S.W.2d 26—Madden v Coving¬ 
ton. APP, 86 SW.2d 190 

Neb.—OoxpuB Juris gaotod ia Clausen 
V. Omaha Loan & Duilding Ass’n, 
269 N.W 617, 520, 101 Neb. 666. 

Nev —Anderson v. Snell, 62 P.2d 70*3, 
67 Nev. 78. 

N.J—Weinstein v. Klitch, 146 A. 819, 
106 NJLaw 408. 

ND—Redahl v. Stevens, 250 N.W. 
634, 64 ND 154—Miclke v. Rode. 
226 NW. 607, 68 ND 466. 

Ohio—Teager v. Tomlch, App, 68 N. 
B2d 110—BlHott V Mueller, App. 
62 N.B.2d 200—^ITarlg v. Lopaaky, 
App, 49 NB2d 694, second case— 
Stork V. Bvert, 191 NB 794, 47 
Ohio App. 266—Frost V. O’Kross, 
163 N.B. 879, 22 Ohio App 174— 
Koch V. Pond, 10 Ohio App 1. 

Okl.—Williams v Frey, 78 P 2d 1052, 
182 Okl 656—First Nat. Bank v. 
Salisbury, 293 P. 1118, 146 Okl 6— 
St Louis-San Francisco Ry. Co. v. 
Butler, 264 P. 188, 129 Okl. 269. 

Or.—White V. Paolilc Telephone & 
Telegraph Oo, 90 P.2d 193, 162 Or 
270. 

Pa—^Altman v. Standard Refrigera¬ 
tor Co.. 178 A. 411, 316 Po. 466— 
Smith V. Patton, 12 PfluDlst. St Oo 
803, 41 Lano.L.Rov. 412—Franz v 
Foster, 10 PcuDlst St Co. 429, 9 
Brie Co. 178* 

R.I.—Ooepus Juris cited la Bruseo 
V. Merry, 170 A 64. 00, 54 R.I. 108 

Utah—TThr v. Baton, 80 P.2d OS'O, 95 
Utah 300—Sweat man v. Linton. 241 
P. 300, GO Utah 208 

Va—Cloflgnrd Wardrobe Co. ▼ Nor¬ 
mandy, 163 SB S&n. 168 Va. 60,61 
A.L.R. 511—Virginia Blectrlc & 
Power Co. V. Wynne, 141 SB. 829, 
I'lO Vn^ 882—Amoiiean Ily Bx- 
proHH Co. V. Stephens, 138 S.B, 496, 
148 Va. 3—Gresham v. American 
Ry. Mxpress Co., 137 S.B 471, 347 
Va. 396—Bvans v. Mlehaelson, 336 
SB. 683, 146 Va. 64—TVIherbrldge 
V. Bell, 382 S.B. 683, 146 Va. 833— 
Vlrglnia-Tonnensee Motor Truck 
Corporation v. Wilson. 124 fl.B. 281, 
140 Va. 260 

Wash.—Ooupus Juris cited la Poasley 
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or the prosecution,or that accused was innocent^ 
Many deasions base the rule on the ground that 
probable cause for the prosecution is established.^ 
Other decisions hold that the fact that defendant 
had the advice of counsel is not conclusive on the 
question of probable cause,3 and that a defense is 


§ 46 

made out not because probable cause is established, 
but because the inference of malice arising from 
want of pro-bable cause is rebutted^ Also a few 
decisions hold that the absence of malice is estab¬ 
lished, and the want of probable cause is nega- 
tived.^ However, inasmuch as malice and want of 


V. Puget Sound Tug & Barge Co, 
125 P.2d 683, (iSD, 13 Wash 2d 485 
—Brooks V. noldc, 118 VM 193, 13 
Wash.2d 37—Christionson v An¬ 
derson, >37 P2d SSO, 3 79 Wash 368 
—^Puffe V. Fnnk, 285 P. 430, 15'3 
Wash 578. 

38 C.J. p 428 note 40. 

Advice of counsel as defense in false 
inifprisonmont soo False lmprl.son- 
ment § 7. 

Afflxnuitlvei defense 
Cal.—^Diggs V. Arnold Bros., 23 P.2d 
71, 132 Cal.Api» 518. 
laellanoe on chttoxney 
Railroad's poluu^ ofllcers, who in¬ 
formed attorneys of only mtUorlal 
fact known to them, wore cntlth‘d to 
rely on attorneys properly to «pr(‘paro 
affidavit for warrant to H(»arch *plaln- 
tilC's premises, the insuniclenoy of 
which affidavit was assignt'd hy 4;om- 
monwealth a1lornr»y as reason for 
dismissing indie tin(>nt.—Louis villa & 
N. a Co. V. Sharp, 140 SW2d 383, 
282 Ky. 7>58. 

Acts preceding tnstltntion of progeu 
cntlon 

Acts of the proHoeutor prooedlng 
the insMtutlou of tho prosoeutlon 
eould bo considered In delernilning 
whether he acted on probaM<* eause 
and in good faith and on advice of 
eounsol after full and fair statement 
of all the facts.—Orlpp v. Oritt(*ndon, 
271 N.W. 509, 223 Iowa 240. 

Dd. Cal.—Carntdd v. J^'Oples 

Finance & Thrift Co. of III vers! d«, 
74 I>2d lO-Cl, 2'1 (ViI.Aa>p.2d 144-- 
Perry v. Washington Nat. Ins. Oo,, 
$8 P.2d 701, J1 Cal.App.2d 009, dls- 
sontlng oplntcm 60 P.2d 1(58, 14 Cal. 
Aipp.2d 600' -iilehtcr v. Netison, 64 
P.2d 54, 11 Cal.Ap'p.2d 503. 

Conn.—Umdrlb v. Dobersteln, 140 A. 

m, 107 <3oun. 294. 
jeia.—^Buval Jewelry f3o, v. Smith, IStC 
So. 878, 102 Fla. 717. 

Ou,—Davis V. Hlephens, 164 S.W, 111, 
4'5 Oa.Aw[) 327«'Wnker8on v. Mil¬ 
am, 130 S.M. 831, 37 (3a.App. 288— 
Walker V. Shedden, 136 H.IO. 101, 
36 Oa.App. 259. ^ 

Idaho.—Donaldson v. Miller, 72 P,2d 
'863, 68 Idaho 205. 

Ry.—Flgucclon v. Prudential Ins. Co. 
of America. IIC aw.2d 291, 273 
Ky. 287— Corpus Juris utintod In 
Stanhope v. Cincinnati, N. O, Ha T. 
P. 11 Co., 276 S.W. 567, 669, 230 
Ky. 674, 

iSTch.— Corpus Juris quoted in Clau¬ 
sen V. Omaha Loan A Building 
Ass'n, 200 N.W. 517, 520, 13 L Noh 
666 , 


Ohio.—Elliott V. Mueller, App.. 62 N. 
E.2d 209. 

Okl —Bryan v. Lee, 252 P. 2, 123 Okl. 
22 

Or—Kuhnhausen v. Stadelman, 149 
P 2d 168, 174 Or 290 
3>a—Smith v l>atton, 12 PaDist. & 
Co 303, 41 IiancJ:j.Rev. 412 
Va—Closgard Wardrobe Co v. Nor¬ 
mandy, 163 SB. 335, 158 Va 50. 81 
A L R 611—American Ry Express 
Co V. Stephens, 188 SE 495, 1*18 
Va 1—^Bvans v. Michoelson, 13 S S 
E 683, 146 Va '61—Virglma-Ton- 
nessee Motor Truck Corporation v. 
Wilson, 124 S.B. 281, 140 Va. 260 
3‘8 C J p 429 note 41. 

!• Ga—^Davls v Stcjphona, 164 S.E 
111, 46 OaApp. 227—Walker v 
Shedden, 136 S E. 101, 36 Ga.App. 
259. 

111.—Oalaraa v. Sprague, 1 NB.2d 
276. 284 IlLApp. 264—^Hannomon v. 
Mlnncvipolts. St 1*. & S. S. M. R. 
Co., 248 llIApp 196. 

Ky.—Corpus Juris quoted in Stan¬ 
hope V. Cmelnnatl, N. O & T P. 
R. Co., 276 S.W. 567, 569, 210 Ky. 
674. 

N(d>.--Corpus Juris quoted In Clau- 
stffi V. Omaha Loan & Building 
Ass'n, 269 N.VV. 617, 520, 131 Nob. 
606. 

38 C.J, p 420 noto 42. 

S. (T.S.—Van Bant v. American Ex¬ 
press Co., C,O.Ara., 168 F.2d 934 
—Corpus Juris oited in National 
Surety Oo. v. Page, C.CA.Va., 58 
F.2d 1'16, 150, rehearing denied 59 
F.3»l 370—Wolter v. Safeway 

•Stori's, D,0„ 60 F.Supp. 32, af- 
Anned 153 F.8d 541, 80 U S Atm>.I>. 
C. 367, certiorari denied 57 H.Ct. 
54, rehearing denied 67 S.Ct. 201 
and 67 S.Ot. 1301. 

Ark.—Jennings Motors v. Burchflold, 
34 S.W.2d 455, 182 Ark. 1047 
Cal.—Se.huf)kegQl v, Gardino, 133 P.2d 
475, 156 Oal.App.2d 667- -dlaydel v. 
Morton, 66 P.2d 204, 19 Oal.At)iP.2d 
697, motion denied 82 V.M 623, 28 
i('lal.App.2d 383—IXaydel v. Morton, 
48 P.2d 709, 8 Cal.App.2d 780— 
Gustason v. SpeoJk, 2*38 l\ 725, 85 
<lal.App. 18. 

-Thompson v. Beacon Valley 
.Ilubbur Co., 16 A. 654, 50 Conn. 
493. 

D.C.—Chapman v. Anderson, S F.2d 
•336, 66 App.D.C. 165. 

Ky.—Lexington Cab Co. v. Terrell, 
137 ■S.W.2d '721. 2.82 Ky. 70—Davis 
V. Brady, 291 S.W. 412, 21(8 Ky. 
384. 

•La.—Richard v. Terry, App., 5 So.2d 
179. 
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Mich.—BaJker v. Barach, 297 N.W. 
472, 297 Mich. 219—Doak v Spring- 
stead, 279 N.W. 89'8, 284 Mich. 4'59 
Minn—Gilbertson v. Fuller, 42 N.W. 
203, «40 Minn. 413. 

Miss—^Brown v. Kisncr, 6 So.2d 611, 
192 Miss. 746. 

Okl—Drakos v. Jones, 118 P.2d 388, 
189 Okl. (393—Williams v. Prey, 78 
P2d 1052, 182 Okl, 656—Southern 
Ice & Utilities Co. v. Bench, 54 P 
2d $58, 179 Okl. '50—St. Louis-Snn 
Francisco Ry. Co. v. Butler, 264 P. 
138, 129 Okl. 269. 

Or—Kuhnhauson v. Stadelman, 149 
P 2d 168, 374 Or. 290—White v. Pa- 
ciAc Tolophono & Tclograiph Co., 
90 P.2d 193, 162 Or. 270. 

Pa.—^Hoyie v Roosovolt Amusement 
Co, Com.Pl, 90 PittsbLcgJ. 407, 
35 Borks Co. 396. 

Va.—Closgard Wardrobe Co. v. Nor¬ 
mandy, 163 B.a 355, 168 Va. 60, 51 
ALR. 611—^American Rv. Express 
Co. V. Steph(‘ns. 13(8 S.E. 496, 148 
Va, 1—Evans v. Mlehnelson, 136 S. 
R. 683, 146 Vo. 64—Vlrgiula-Ton- 
nessoo Motor Truck Conpomtlon v. 
Wilson, 121 SB 231, 140 Va. 200. 
Wash.—Beasley v. Buget Sound Tug 
A; Barge Co., 126 I>.2d 6*81, 13 Wash. 
2 d 4813—Brooks V. Boltle, 118 B.2d 
193, 11 Wash 2<1 37—Christiansen 
V. Anderson, 37 B.2d 889, 179 Wash, 
368—Corpus Juris cited la ITuf v. 
Hague, 37 B.2d 844, 84 6, 171 Wash. 
302—Carr v. Zelierbaoh Barer Co., 
I'l B.2d 35, 16!) Wash 493 •-I>ulte 
V. hVInk, 285 B. 430, l.n'3 Wash. 678, 
Wis.—Belrle v, Roberts, 8 N.W.2d 
356, 242 WiH. 530 • 

3'8 C.J. p 429 nol(‘ 43. 

H. XT.S.—Berg‘‘eon v, Goldman, C.C. 

A.La., 64 F.2<1 917. 

Go.—Hearn v. Bnte.lielor, 170 S.E. 
203, 47 f3a,Ai>|). 213—Davis V. 

Stephens, 354 S.K. Ill, 45 Ga.App, 
227. 

q. Pa,—Slrltmatter v. Nose, 31 A.2d 
610, 347 Ba. 9—Altman v, Standard 
Hofrlgemlor <1o., 173 A. 411, 315 
PfL 465 ‘•nuberl v. Alta Llftt Ins. 
Co., 7 A.2d 98, 1’30 Ba.Sui)or. 147. 

38 0,J. p 429 note 44, 

CoaolusiveneM 

Fact that prosocullon was Insti¬ 
tuted on advloo of counsel after fair 
statement of facts has been held not 
concluslvo evldem*o of abscncM) of 
malice in malicious prosec'Utlon ac¬ 
tion.—Randall v, I^’cnton Storage) Oo„ 
177 A. 676, 117 l»a.Supcr. 212. 

5. La.—Eusant v. Unity Industrial 
Life Insurance and Sick Benefit 
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probable cause are both indispensable elements of 
an action for malicious prosecution, as discussed 
supra §§ 18, 40, the diiference in the reasons as¬ 
signed is of little practical importance. 

In some jurisdictions it has been held that advice 
of counsel under circumstances considered above 
does not constitute a complete defense.® In at least 
one jurisdiction, the general rule that it is a com¬ 
plete defense that defendant acted on advice of 
counsel applies with full force and effect where a 
prosecuting oflScer of the government is consulted 
and his advice taken,^ but a different rule obtains 
in respect of taking advice of private counsel ;8 the 
advice of private counsel is not a complete defense 
but is a fact to be considered by the jury on the 
question of malice and want of probable cause,® and 
it has been said that it is strong evidence of prob¬ 
able cause, and the absence of malice.^® 

§ 47. —— Whether Necessary to a Defense 

If th« facts disclosed warrant the institution of crim¬ 
inal proceedings^ this Is a complete defense Irrespective 
of whether or not the defendant consulted counsel. 

It has been held that probable cause may exist 
independently of the advice of counsel.^l If the 
facts disclosed warrant the institution of criminal 
proceedings, this is a complete defense irrespective 


of whether or not defendant consulted counsel.^® In 
these circumstances proof of having obtained the 
opinion of an attorney would not strengthen his case 
in the least.1® 

§ 48. — By Whom Advice Given 

a. Private counsel 

b. Public counsel 

c. Persons not authorized to give advice 

a. Private Counsel 

The advice of counsel to avail as a defense must have 
been given by a competent, disinterested, reguiarly ad¬ 
mitted and practicing attorney and counselor at law 
in good standing who Is not the defendant himself. 

The advice of counsel to avail as a defense must 
have been given by a competent,disinterested,^® 
regularly admitted and practicing attorney and coun¬ 
selor at lawi® in good standing^*^ who is not the de¬ 
fendant himself.i® A party may consult his regu¬ 
larly employed attorney if he does so in good faith.^® 
It has been held that it is not necessary that the ad¬ 
vice should be given by an independent solicitor, 
one wholly unconnected with defendant.®® 

b. Public Counsel 

As a general rule, the fact that the defendant acted 


Ass'n of New Orleans, 196 So. i5'54, 
195 La. 347. 

Okl—Williams v. Prey, 7« P.2d 1062, 
182 OkL 556—St. Louis-San Pran- 
cisco Ry. Co V Butler, 264 P 138, 
129 Okl 269—Bryan v. Lee, 252 P. 
2, 123 Okl 22. 

38 C.J. p 4*80 note 46. 
e. U.S—Gardner v. Bank of Plne- 
hurat, D.C N.O., 35 P.Supp 727. 

N.T.—^itothschlld v. Bierman, 4 N.T, 
S 2d 431, 167 Misc 570. 

38 C J. p 430 note 61. 

7, Tex— leo& V. Peinado, 01v.App, 
154 SW2d 556. 

38 C J. p 430 note 48. 

Bm Tex—Sebastian v. Cheney, 25 S. 

W. 691, 86 Tex. 497. 

38 O.J. p 430 note 49. 

9. Tex—Gulf, C. & S. R. Co. v, 
James, 10 S W. 744, 749, 73 Tex. 12. 
15 Am.SR 7>43. 

38 C J. p 480 note 67. 
la Tex.—Glasgow v. Owens, 6 SW. 
627, 69 Tex. 167—Jacobs v. Crum, 
62 Tex. 401. 

11 . Ind.—Sasse v. Rogers, >81 N.P. 
690, 40 Ind.App 197 

*38 C.J p 480 notes 60, 61. 

12. N.J.—Colgan v Sullivan, 109 A 
56i8. 94 N JLaw 201. 

88 C.J. p 430 note 60. 

13. Colo—^Florence Oil & Refining 
Co. V. Huff, 69 P. 624, 14 Colo App 
281. 


14, Ky.—Craoraft v. McDaniel, 294 
SW '812, 220 Ky 12—J. B Colt Co. 
V. Grubbs, 268 <S.W. 617. 206 Ky. 
809. 

Mass—^Higgins v. Pratt, 56 N.H.2d 
•695, *316 Mass. 700. 

Va —Corpus Juris guoted In Closgard 
Wardrobe Co. v. Normandy, 163 S, 
B 8'55, 367, 168 Va. 60, 81 AL.R 
611. 

Wash.—Corpus Juris oited in Poaslcy 
V. Puget Sound Tug 4; Barge Co., 
125 P2d 681, 689, 13 Wash.2d 485. 
38 C.J. p 430 note 60. 

15. Colo—Smith V. Hensley, 109 P. 
2d 909, 107 Colo. 180. 

Conn—^Brodrlb v. Dobersteln, 140 A 
488, 107 Conn. 294. 

Ohio.—^Unlon v. United Battery Serv¬ 
ice Co., 171 N.B. 608, 86 Ohio App 
6 . 8 . 

Va—Corpus Juris g,uoted in Closgard 
Wardrobe Co v Normandy, 163 S. 
H. 365, 3'B7. 158 Va. 60, 81 AL.B 
611. 

86 CJ p <480 note 68. 

Attorney for prosecutor 
Fact that counsel consulted was 
attorney for prosecutor does not ren¬ 
der him Interested, or disqualify him 
from giving advice which may con¬ 
stitute basis of defense of advice of 
counsel.—J. B. Colt Co. v. GrubbSi 
26-8 S.W. 817, 206 Ky. 809. 

88 C.J. p 430 note 63 Cbil (1). 
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16. Va.—Corpus Juris quoted la 
Clongard Wardrobe Co. v. Norman¬ 
dy, 163 S.B 356, 367, 168 Va. 60, 81 
AL.B. 611. 

38 C.J. p 431 noto 64. 

17. Ill.—Strobl V. Ingols, 245 111 
App. 607 

Va —Corpus Juris quoted in Closgord 
Wardrobe Co v. Normandy, 163 S. 
H. 356, 857, 158 Va. 50, 81 ALR. 
611. 

38 C.J. p 431 noto 65. 

IS. Colo.—Smith V. Ttensley, 109 P. 

2d 900, 107 Colo. 180. 

Va.—Corpus Juris quotsd in Closgard 
Wardrobe Co. v. Normandy, 163 S 
H. 365, 357, 158 Va. 60, 81 ALR. 
511. 

Wis.—^Mawhinney v. Morrissey, 242 
N.W. 326, 208 WI«. 333. 

36 C.J. p 4'31 noto 66- 

19- Minn—Miller v. American Nat 
Bank In IJttlo Falls, 11 NW2d 
656, 216 Minn. 19. 

Va.—Corpus Juris quotod la Closgard 
Wardrobe Co. v. Normnndy, 163 S. 

3*56. 367, 168 Vo. 60. 81 AL.R. 
611. 

38 C.J. p 431 note 67. 

20. Va—Corpus Juris quoted in 
Closgard Wardrobe Co. v. Norman¬ 
dy, 103 SB. 355, 357, 168 Va. 50, 81 
A L.11. 511. 

38 Q J. p 431 note 68. 
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^ the advice of competent and qualified public counsel 
Js a defense to a suit for malicious prosecution. 

Counsel for the stale,21 or for a subdivision of 
the state, as county, district, or prosecuting attor- 
iieys,22 are by virtue of their standing as practic¬ 
ing lawyers and of their official capacity proper, and 
in fact the usual, persons to give such advice, and 
def^dant may submit matters to them without first 
(having consulted a private attorney.23 Neverthe¬ 
less, it has been held that one who is intemperate is 
not necessarily in good standing because he is state’s 

Attorney.2^ 

c. Persons Not Authorized to Give Advice 

The advice of unprofeseicnal persons, not practicing 
lawyers, although they may be connected with the ad¬ 
ministration of the law Indirectly, Is Insufflclent to show 


probable cause or excuse the want of or to establish 
the absence of malice. 

It is very generally held, in order that legal ad¬ 
vice may be used as a shield against a suit for ma¬ 
licious prosecution, that it must be given by persons 
accepted and licensed by courts as being learned in 
the law and competent to advise clients and courts.25 
The advice of unprofessional persons,®® not prac¬ 
ticing lawyers,27 although they may be connected 
with the administration of the law indirectly,®® and 
although they may be magistrates®® or formerly 
may have been magistrates,®® is generally insufficient 
and inadmissible to show probable cause or excuse 
thCjjWant of it, or to establish the absence of mal¬ 
ice.® ^ It has been held that the fact that the mag¬ 
istrate is also an attorney at law does not affect 


ai. Ill.—^Kaley v. Hulsman, 48 N.EI 
2d 768, 310 Ill.App 219—Kannoman 
V. Minneapolis, St« P. & S S. M. R 
Co., 248 111.APP 196—Strobl v. In- 
sels, 246 I11.APP 607. 

K-D.—Mielke v. Rode. 226 N.W. 607, 
68 N.D. 46$. 
jittomey sres^val 

Minn.—Gilbertson v. Fuller, 42 N.W. 

208, 40 Minn. 418. 

Soliclbor geneiral 

Oa.—^Wilker.son v. Milam, 139 S.S3. 
281, 87 Ca App, 288—Walkor v. 
Shedden, 136 »10. 101, 8*6 Oa.Ad»p. 
269. 

flZ. tX.S.—Walton Trust Co. v. Tay¬ 
lor, O.C.A.MO., 2 Z^2d 342. 

Ark,—Jennlnjfs Motors v. Burchfield, 
8'4 S.W.2d 455, 182 Ark. 1047. 

•Gal.—Garfield v. Peoples Finance d: 
Thrift Co, of Riverside, 74 P.2d 
1061, 24 Cal.App.2d 144—Perry v. 
Washingrton Nat. Ins. Co., 6i8 P.2d 
701, 60 P.2d 158, 14 Cal.App,2d GOO. 
dlssontlngr opinion 14 Cal.App.2d 
600. 

•Colo.—Burson v. Sloober, 262 P. 1021. 
82 Colo. 156—Climax Dairy Co. v. 
Mulder, 242 P. 666, 78 Colo. 407. 
<^nn.—OiMpQS OTiuls ^ted la nrodrlb 
V. Dobersteln, 140 A. 483, 486, 107 
Conn. 204. 

D.O.—Wolter v. Safeway Stores, DO, 
60 F.Supip. 12, ainrmed 163 F.2d 
641, 80 tr.S.App.D.C. 3fi7, oertlorarJ 
denied 67 S.Ct. 61, r(«U<*arinfr de¬ 
nted 67 S.CL. 201 and 07 S.Cl. 1301 
—Chapmain v, Anderson, 3 F.2d 
336, 6*5 App.l>.C. 1610. 

Ill.—Uannoman v, Minneapolis, St. 1*. 

& S. S. M. R. Oo., 248 IlLApp. 106. 
Xowa.—Polki* V. Harris, 2 N.W.2d 
'617, 231 Iowa 057-Uiehmoud v. 
Whitukor, 25<5 N.W. *081, 218 Iowa 
60G—Dlokson v. Yoimg', 221 N.W. 
820, 208 Iowa l«'(lrant«er v, 

TJiorrtpson, 208 N.W. 'i07. 203 Iowa 
127. 

Kan.—Kennedy v. Warner, 27 P,2d 
214, 138 Kan. 641--Raker v. X.<ar- 
son, 25 P.2d 376, 138 XCan. 200. 
Lta.—JSusant v. Unity Industrial Life 


Insurance and Sick Benefit Ass'n 
of New Orleans, 106 So. 654, 195 
La. 347—^Melson v. Calhoun, 120 
So. 115, 10 La.App. 492. 

Mich.—^Baker v, Barach, 297 N.W. 
472, 297 Mich. 219—Doak v. 

Sprin8:stead, 270 N.W 89i8. 384 
Mich. 4iS9—Tallis V. Stuart, 2'56 
N.W> 354, 268 Mich. 84—Clanan v. 
Nushsno, 246 N.W. 168, 261 Mich. 
423. 

Minn.—^Miller v. American Nat. Bank 
In Little Falls, 11 N.W.2d 6'55, 216 
Minn. 10. 

Mo.—La Font v. Richardson, Ai>p., 
119 S.W.2d 26—Madden v. Coving¬ 
ton, App., 86 S.W2d 100. 

Pa.—^Iloyle v. Roosevelt Amusement 
Co.. 90 Plttsb.Leg.J. 407, 36 Berks 
Co. 396. j 

Tex—^Xgoe V. Pelnado, CIv.App,, 64 
S W.2d 656. 

Utah.-^Uhr v. lOaton, 80 P.2d 92S, 96 
Utah 309. 

Wash.—Corpus C^ris dted la Peas- 
ley V. Puget Hound Tug d; Barge 
Oo., 126 P.2d 681, 689, 13 Wash,2d 
486—Brooks v. Bolde, 118 P.2d 193, 
11 Wash. 2d 37—Puffe v. I^rink, 286 
P, 430, 166 Wash. 678. 

38 C.J. p d31 note 70. 

Control of prooesdJag 
Tn a malicious prosecution action, 
whether the committing magistrate 
bound plaintiff over to superior court 
was held Immaterial, smeo the prose¬ 
cuting attorney has entire control of 
the criminal proceeding, and may 
prosecute or refuse to proseouto, os 
bo sees flt—Christiansen v. Andor- 
fton, 37 P.2d 889, 170 Wash. SB'S. 
BIAS 

The .public prosecutor Is presum¬ 
ably unbiased against aceused, with 
respect to the exncacy of advice as 
defense to an action for malicious 
prosecution.—^TJrodrib v. Doborstoln, 
140 A. 483, 107 Conn. 204. 

S3. Cal.—Richter v..Nell8on, 64 P.2d 
64, 11 Cal.App.2d 603. 

98L 111.—Roy V. Goings* 112 111. 656. 
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25. Cal —Corpus Juris cited In Rob¬ 
inson V McKnight. 284 P. 1066, 
1062, 103 Cal App 718. 

Va—Closgard Wardrobe Co. v, Nor¬ 
mandy. 163 S.B. 365, 1'58 Va. 60, 
81 AL.R. 611. 

38 O J. p 4‘31 note 72. 

26. Cal.—Corpus Juris cited la Rob¬ 
inson V. McKntght, 284 P. 1056, 
1062. 103 Cal.App. 718. 

Miss—Brown v. Klsner, 6 So.2d $11, 
102 Miss. 746. 

38 O.J. p 431 note 73. 

27. Cal.—Corpus Juris cited la Rob¬ 
inson V. McXnlght. 284 P. 1066, 
1062, 103 Cal App. 718. 

38 C.J. p 431 note 7*4. 

Advice of handwriting experts 
could not be set up as equivalent to 
that of attorney as Justification for 
lodging criminal complaint against 
enother.—^Mowoll v. Von Moschsls- 
kor, 160 A. 680, 109 N.J.Law 241. 
Members of state constabulary 
Pa.—Qroda v. American Stores Co., 
173 A. 410, 815 >464, 94 AJL.R. 

788. 

28. Cal.—Corpus Juris elted In Rich* 
tor V. Neilson, 64 P.2d 61, 60» 11 
Cal App.2d 503—Corpus Juris cit¬ 
ed in Robinson v. Me Knight, 284 
I>. 1066. 1062, 103 CaUApp. 71*8. 

Miss.—Brown v. Klsnor, 6 So.2d 611. 

192 MIhs. 746. 

38 C.J. p 481 note 75. 

29. Miss.—Brown v. Klsnor, supra. 
N.M.—Kumor v. Graham, 44 P,2d 722, 

39 N.M. 2415. 

N.V.—Rothschild V, Blcmian, 4 N.Y. 

S.2d 431, 167 Mlsc. 670. 

Pa.—King V. Uejko, 157 A. 8'34, 102 
Pa.flu»per, 6*60—^Werner v. Bowers, 
94 Pa.Supor. 110. 

38 C,J. p 431 note 76. 

30. Xnd.—^Burgott v. Burgott, 43 Znd. 
78. 

31. Pa.—Bftihofor v, Loettort, 38 A. 
'3'59, 169 Pa. 365. 

38 aJ* p 462 note 78. 
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the operation of the rule where the advice is given 
not as an attorney but as a magistrate.32 
In some jurisdictions, however, it is held that the 
advice of a magistrate on a full and fair statement 
of the facts presents a sufficient defense to an ac¬ 
tion for malicious prosecution as showing prob¬ 
able cause,33 but defendant cannot claim protection 
where he has concealed facts from the magistrate 
which, if disclosed, would have prevented the issu¬ 
ance of the warrant.®^ Some decisions have gen¬ 
erally held that defendant may safely act on the 
advice of a judge^s or federal commissioner,36 or 
that the opinion of a judge, although not necessarily 
equivalent to the advice of a counselor at law, is at 
least evidence to be considered in determining wheth¬ 
er there was probable cause for the prosecution.37 

§ 49- -The Disclosure 

a. In general 

b. Of what facts 


a. In General 

Generally the defendant must show that he truly and 
correctly, fully and fairly, and in good faith, stated to 
counsel all the facts bearing on the guilt or Innocence 
of the accused. In order to avail himself of counsel's 
advice as a defense. 

The mere fact that defendant consulted and took 
the advice of reputable counsel is not, without more, 
sufficient to constitute a defense in an action for 
malicious prosecution.® 3 Both in jurisdictions 
where, under proper conditions, advice of counsel 
constitutes a complete defense and in jurisdictions 
where it is regarded as a partial defense only, in 
order to attain such result, defendant ordinarily 
must show that he or his prosecuting agent,39 truly 
and correctly stated to such counsel all the facts 
bearing on the guilt or innocence of accused,^® and 
he must also show that such disclosure of the facts 
was full and fair.^i and, likewise, that such dis- 


32. Me.—^Morin v Moreau, 92 A. 
527, 112 Me. 471, Ann>Cas.l91SA 
497 

38 C J p 432 note 79 

33- Cal.—^Portman v Keegan, 87 P. 
2d 400. 31 CaLApp 2d 30. 

28 C J. p 4'32 note 80. 

34- Cal.—Cochran v. Bones, 82 P. 
970, 1 Cal App 729 

35- Ill—Galarza v Spragrue, 1 N.E. 
2d 276, 281 111.APP. 254. 

33. Ky—Stanhope v Cincinnati, N. 

O. & T. P. R Co., 276 S.W 667, 210 
Ky. 074. 

Oonipeiisatioii dependent on reenlt 
Federal commissioner was held not 
dlSQualided to advise institution of a 
prosecution of plaintijff for taking of 
liquor on facts as laid before him by 
defendants, by reason of bias enter¬ 
tained by him, because his compen¬ 
sation depended on result of the tri¬ 
al.—Stanhope v Cincinnati, N. O. & 
T P. R Co, supra 
37. *'Mass—^Keefe v. Johnson, 24 N. 

E 2d 620, 304 Mass 672. 

33. Ill ^Luthmers v. Hazel, 212 Ill. 
App. 199. 

39. Minn —Jeremy v. St Paul Boom 
Co, 8*8 NW. 13, 84 Minn. 616. 

40. Cal—^Davidson v. De Sousa, 66 

P. 2d 740, 20 CaLApp 2d 311 

Mo.—^Lehmer v. Smith, 284 SW. 167, 
220 Mo App. 251 

N.J.—Weinstein v Klltch, 146 A. 219, 
106 NJLiaw 408. 

R.I.—^Beaumier v. Provensal, 193 A 
621, 68 RI. 472. 

88 C J. p 432 note 87 

41. XT S —Oozpns Juris cited in Sea¬ 
board Oil Co V Cunningham, CC 
A.Fla., 51 F.2d 321, 325, certiorari 
denied 52 S.Ct 35, 284 UjS. 657, 76 
IiEd 657—^Blakely v. Greene, C.C 
A'W.Va., 24 F.2d 676—“Walton 


Trust Co. V. Taylor, C.C.A.MO, 2 F. 
2d 342 

Ark—Oldham v Smith, 147 SW2d 
361, 201 Ark 90'8. 

Cal—Starkweather v Eddy, 292 P. 
4'67. 210 Cal 483—Smglelon v Sin¬ 
gleton. 167 P 2d 8S>6, 6.8 Cal App 2d 
681—Oraham v. Gnflln, 151 P 2d 
879, 66 Cal App 2d 116—^Hudson v 
Zumwalt, 149 P 2d 467, -64 Cal.App 
2d 866—^Davis v. Pezel, 20 P 2cl 982, 
131 Cal App 46—Green v Stewart, 
289 r. 940, 106 CaLApp. 518 
Colo—^Exchange Nfat. Bonk of Col¬ 
orado Springs V. Cullum, 161 P.2d 
336, 114 Colo. 26. 

Conn—Brodrib v, Doberstein, 140 A, 
483, 107 Conn. 29*1—McGann v, Al¬ 
len, 134 A. 810, 106 Conn. 177. 

Fla.—^Duval Jewelry Co v. Smith, 

136 So 878, 102 Fla 717. 

Ga—^Hearn v. Batchelor, 170 SE. 
203, 47 GaApp. 213—^Davls v, 
Stephens, 164 S.E 111, 46 GaApp. 
227 

Idaho—^Donaldson v. Miller, 72 P.2d 
863, 68 Idaho 295. 

Iowa—Gnpp v, Crittenden, 271 N.W. 
699, 223 Iowa 240—^Hepker v. 
Schmickle, 229 NW. 177, 209 Iowa 
744—Grantoer v. Thomjpson, 208 N 
W. 497, 203 Iowa 127. 

Ky—^Lexington Cab Co. v Terrell, 

137 S.W.2d 721, 282 Ky. 70—li'lguc- 
cion V Prudential Ins. Co. of 
America, 116 S.W.2d 291, 273 Ky. 
287—Hendne v. Perkins, 42 S,W.2d 
602, 240 Ky. S&S —-Cracraft v. Mc¬ 
Daniel, 294 S.W. 812, 220 Ky 12— 
Shoemaker v. Southwestern Petro¬ 
leum Co, 281 iS W. 633, 21*3 Ky 603 
—^Bowman v. Combs, 273 S W. 719, 
210 Ky. 1—J. B. Colt Co, V. Grubbs, 
2-68 S W. 817, 206 Ky. 809. 

La—Wagner v Shannon, 156 So 289, 
180 La. 233—Bladg v. Glacomino, 
128 So. 661, 170 La. 688—^Mullen V. 
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Onuse, 109 So. 31, 161 IjO. 461— 
Stevenson v. Lewis, 4 La App 469 

Mass.—Higgins v. l»ratt, 66 N.E 2d 
596, 316 Mass. '700 

Miss.—State Life Ins. Co. of Indian- 
epollb, Ind.. V. Hardy, 196 So. 708, 
189 Miss 26$. 

Mo —Pritchett v. Northwestern Mut 
Life Ins Co., 73 S W.2d '816, 228 
Mo App. 661. 

Nov.—Corpus Juris cited in, Gorbig 
V. Gerblg, 128 P.2d 93i8, 940, 61 
Nev. 387. 

N.J.—^Armltogo v. Sun Oil Co., 166 A. 
73, 110 N.J.Law 610—TTaftaer v. 
Brooks, 160 A. '104, 109 NJ.Law 
41—Wvanyke v. WloelrJo Ferries 
Co., 150 A. 307, 106 N.J'Law 887— 
Bennett v. Trillion, 144 A 601, 105 
NJ.Law 359—ITolstowski v. Green¬ 
berg, 126 A. 615, 2 N.J.M1SC. 1094, 
anirmod 130 A. 916, 101 N.J.Law 
560. 

N.M.—Kumor v. Graham, 44 P.2d 722, 
30 N.M. 346. 

Ohio—Yeager v. Tomich, App, $8 N 
E.2d no —^lOllIott V. Aliioller, Apip., 
62 N.M.2d 209-“NoreroHH v. Com¬ 
mercial Credit Co., App., fiC N.E.2d 
698—Canton Provi,slon Co. v, St 
John, 3 N.E.2d 978, 62 Ohio App. 
607. 

OkL—Williams v. Frey, 78 P 2d 1062, 
1'82 OkL 656—General Motors Ac¬ 
ceptance Corporation v. Davis, 7 
P.2d 167, 161 OkL 265—St Louls- 
San l^ncisco rty. iCo. v. Butler, 
264 P. 3'38, 129 OkL 269—Nelson v. 
Peterman, 249 IL 323, 119 OkL 126. 

Or.—Kiihnhauson v. Stadelinan, 148 
P.2d 239, 174 Or 290, rehearing de¬ 
nied 149 P.2d 168, 174 Or. 290. 

Po.—Hubert v. Alta Life Ins. Co. 7 
A2d 98, 136 Pa.Super. 147—Helsey 
V. Vansant. 190 A. 726, 126 Pa Su¬ 
per. 373—Randall v. 'Kimton Stor¬ 
age Co., 177 A. 676, 117 Pa Super. 
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closure was made in good faith,^2 whether or 
not known by defendant to be material,43 and al¬ 
though he honestly believed that some of these 
facts were not matcrial.44 However, a limitation 
to this rule exists where the attorney was uninflu¬ 
enced by the disclosure and proceeded independently 
thereof,45 and it has been held that where, prior 
to giving the advice, the attorney had information 
communicated to him, or ascertained the facts by 
his own investigation, defendant’s failure to dis¬ 
close all the facts docs not preclude him from re¬ 
lying on the defense that he acted on legal ad- 
yice.46 

Ordinarily the making of an cxaggeratcd,47 mis- 
rcpresentcd,48 incorrcct^s statement by defendant, 
especially where the statement is false to his knowl¬ 
edge,or the withholding of any material fact®^ 
4s inconsistent with the existence of probable cause 
and does not rebut the inference of malice,62 and 
Ahe advice of counsel will not relieve him of liabil- 
sty, since it cannot be said to have been given on 
his case,63 

As a rule, the defense that defendant acted un¬ 
der advice of counsel is entirely overcome by evi- 


§ 49 

dence that he failed to state the facts of the case 
to counscl.64 The mere statement of the party in¬ 
stituting the prosecution that he made a full and 
fair disclosure of the facts to counsel is not con- 
clusive.65 It furiher must be shown what informa¬ 
tion was in fact imparted so that the jury may de¬ 
termine whether it was a full truthful statement of 
all the facts 66 Nevertheless, it has been held that 
where the defense of full disclosure to the prosecut¬ 
ing attorney was interposed the fact that defendant 
did not in his testimony disclose the exact words 
which he spoke to the prosecutor did not make the 
evidence insufficient to sustain the defense where 
plaintiff had an opportunity to cross-examinc.67 

h. Of What Facts 

The rule requiring of the prosecutor a full and fair 
statement to counsel of the facts on which the prosecu¬ 
tion IS based contemplates a statement of all facts with¬ 
in his knowledge, provided they are material. 

The rule requiring of the prosecutor a full and 
fair statement to counsel of the facts on which the 
proposed prosecution is based, discussed supra sub¬ 
division a of this section, contemplates a statement 
of all facts within his knowledge, 68 provided they 


«t2—Smith V. l>att<m. 12 Pa.Dlat. 
& Co. 303, 41 T^anc.l4.Rev. 412. 
Utah.—TThr v. Mnton, 80 P.2d 02'5. 05 
Utah '309—Thoman v, VroMt, 27 P. 
2d 450, 83 TTtnh 207-'^Swi*atmnn v 
Linton. 241 P. 300, CO Utah 20.8. 

Va.—v. MicharlHon, 135 H.M. 
683, 14'G Ya. 64. 

W.Va.—Wilmor v. Ronon, 136 S.IO, 
23*5, 102 W.Va 8, 40 A.L.R. 2GI. 
Wlfl.—I»rlrlo V. Roborts, 8 N,W.2d 
366, 242 WlH. ■530—liochner v. 

MbenreUcr, 202 N.W. 013, m Wl«. 
244—nuoklcy V. IlronlcH, 26i8 K.W. 
614, 217 Wifl. 287. 

68 O.J. p 432 noto ITS. 
aa. TT.S.—Oozpns O^Euds cited in 
boanl on Co. V, Ounnlnprlmm, O.C, 
A.Fla., 61 'R2d 321. 32C, oortlornri 
df^nted 52 S.Ot. 3'r», 2*84 IT.S. -657, 76 
Ti.rcd. 667. 

Pal.—Davidson v. Do Souna, 66 P.2d 
740, 20 •Oal.App.2d 311--Trcrmanco 
V. Rlaokbtirn, 41 t».2d '568, 4 Oal. 
App 2d 677. 

38 O.J. p <433 noto 80. 

43. Mo.—March v. Viindlvor, 168 S. 
W 83-1, 18t Mo,App. 281. 

44. Mo.--inil V. Palm, 38 Mo. 13. 

45. Vt—Ryan v. Orient Inn. Co., 110 
A. 423, 06 Vt. 201. 

40. in.— ^Drown v. Hjnith, 83 111, 201. 
Ind.—nondi'rBon v. Mocirudor, 08 N. 

D. 137, 40 Iml.Aipp. 6182. 

Ky,— llllnolB itionl. R. Oo, v. Andor- 
Bon, 268 S.W. 311, 206 Ky. 600. 
MaBH.—^XnpTffinB V, Pmtt, 66 N.H.2d 
506, 316 Mobb. 700. 

)£liin.—Minor V. American Mat. Rank 


in Llttlo Fails, 11 M.W.2d 6155, 21*6 
Minn. 10—^ToumanB v. Rorknor, 208 
N.W. 6'30, 167 Minn. 67—Shea v. 
Cloauct OLiumbor Co, 100 N.W. Ill* 
02 Minn. 348, 1 Ann.Oas. 930. 

38 C J. p 432 note <88 Lc]. 

47. Ind.—^Flora v. RubboII, 37 N.K. 
093, 138 Ind. 163. 

Kan.—^RorBchaoh v. Dlven, 164 P, 
2>G8, 07 Kan. 38. 

4a Cal.—^DavidBon v. Do Sousa, 6-6 
P.2d 740, 20 Cal.App.2d 311. 

Ky.—Dowman v. OombH, 273 S W. 710, 
210 Ky. 1. 

La.—Dladpr v. Qiacomlno, 128 So. 661, 
170 I^a. 638. 

Old— DrakOB v. Jones, 118 r.2d 388, 
ItSO Okl. 693. 

38 C.J. IP 433 noto 03. 

49. Oal.—Foster v. PankB, 297 P. 
106, 112 Cal.Apn. 622 - Unblnimn v. 
MrKnIffht, 28i P. 10»56, Id'S Oil.App. 
718. 

La.—MclBOn v. Calhoun, 120 So. 11'5, 
10 La.App. 402. 

38 C.J, p 433 nolo 94. 

5a Oal.—DavIciHon v. Do SoiiHa, 66 
P.2d 740, 20 Oal.App.2d 311. 

N..r.—DombroHkl v. MotropoUliin Til To 
TnH. Co., 10 A.2d 678, 126 N..r.Lavsr 
r)4'n, roarKumont doniod CJO A.2d 441, 
126 N.J.T/aw 646—WoInHKdn v. 
IClKoh, 146 A. 210, lO-O NT.-M-aw 408. 
Pa — Xlorflcovltss v. Llmlor, 7i3 Pa.Su- 
por. 7, 

51. La.— MolBon v. Calhoun, 120 So. 

116, 10 La.App, 402. 

Mich—Clanan v. NuBbzno, 246 N.W. 
168, 2GL Mich. 423. 
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N.D.—T.UX V Btmilcwald, 227 N.W. 
1530, 58 ND 7'61 

Old—Drakes v. JonoH, 118 r.2d 8i88, 
180 Okl. r>03. 

38 C.J. p 433 note 96 
SSL Idaho,— Robb v. K(‘rr, 167 P. 664, 
30 Idaho 402. 

38 aj. p 433 noto 07. 

53. Xnd—Indlanapollfl Traction 
Terminal Co. v Hrnby. 97 N.W. 313. 
178 Ind. 230, 

'3iS C.J. p d33 noto 08. 

54 . Cal.— Wild V. Odell, 56 Cal. 136 . 

56 , RL—Kltohon V. ROBimfidd, 117 
A. 537, 44 U.I. 309. 

56. TT.S.—Coxpus jQxis cited la 
North DrltUsh Merfantllo 1iib. Co. 
V. F(*ldman. C.O.A.S.C.. 119 F.2«I 
582. 084. 

W.Va.--Wilmor v. RoHcn, 135 «.M. 

225, 103 W.Vo. 8, 40 A.L.R. 261. 

38 O.J. P 433 noto 2 * 

57. WaBb.—•TnffllM v. Morion, 100 T*. 
008, 11.1 Wanh. 373. 

58. Oal.—SlnKlalon v. Singleton, 107 

P.2d 886, 6'8 Cal.App.2d 681- Crn- 
ham V. Crimn, 101 T».2d 870, 66 
<lal.App.2d 116—floodJnff v, MoAl- 
iBlor. 200 7'74, 114 Cal.App. 284 

—Croon V. SI0wart 280 P. 940, 
106 Cal.App. 518. 

Colo.—Climax Dairy <3o. v. Muldor, 
■242 P. 666, 78 <lol«. 407. 

Conn.—nrodrlb v. l>oborBtoIn, 140 A. 

483, 107 Conn. 204. 

Cla,- DfirnoH v. fSoBBott Oil Co„ 107 
SW. 002. 68 CaApp. 102---T]oarn v. 
Batchelor, 170 S.W. 203, 47 Ga.App. 
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are material.®® Generally, too, he must state not 
only all material facts within his knowledge, but 
all facts which he had reasonable ground to be¬ 
lieve existed at the time of making the statement,®® 
or all facts which he could have ascertained by rea¬ 
sonable diligence,or both classes of facts.®® 

However, there are decisions which hold that dili¬ 
gence in making inquiries to ascertain facts is not 


necessary and need not be shown,®® and that it is 
immaterial,that there were other exculpatory facts 
which he might have ascertained by diligent in¬ 
quiry.®^ According to some of these decisions it 
is sufficient that he honestly and in good faith dis¬ 
closed all the facts within his knowledge;®® but ac¬ 
cording to others he must make a full and fair (fis- 
closure of all material facts within his knowledge. 


213—^Davis T. Stephens, 164 SB. 
Ill, 45 Ga.App. 227 
Iowa—Gnpp v. Crittenden, 271 IT.W. 
699, 223 Iowa 240—Granteer v. 
Thompson, 208 N.W. 497, 203 Iowa 
127. 

Ky.—Hendrie v. Perkins, 42 S.W.2d 
602, 240 Ky. 366—ShoemaJeer v 
Southwestern Petroleum Co, 281 
S-W. 633, ,213 Ky. 603—^Bowman v. 
Combs, 273 S.W. 719, 210 Ky. 1— 
J. B. Colt Co. V. Grubbs, 268 SW. 
817, 206 Ky. 809. 

La.—Mullen v. Gause, 109 So. 81, 161 
La. 461. 

Md—Nance v. Gall, 50 A.2d 120, 
modified on other grounds 61 A.2d 
635. 

Mass.—Higgnns v. Pratt, 56 N.B.2d 
695, 816 Mass. 700. 

Miss.—State Life Ins Co. of Indian¬ 
apolis, Ind. V. Hardy, 196 So. 708, 
189 Miss. 266. 

Nev—Corpus JUxls cited In Gerbig v. 
Gerbig, 12'8 P.2d 938. 940, 61 Nev. 
387. 

N.J—^Dombroskl v. Metropolitan 
Life Ins. Co, 19 A.2d 678, 126 N 
XLaw i545, reargument denied 20 
A.2d 441, 126 NJLaw 646—Wein¬ 
stein V. Khlch, 146 A. 219, 106 N. 
J.Law 408. 

N.D—Mielke v. Rode, 226 N.W. 607, 
58 ND. 465. 

Ohio.—^Yeager v. Tomlch, App., 68 
NB.2d 110—Elliott V. Mueller, 
App., <62 N.E.2d 209 
Or—Kuhnhausen v. Stadelman, 148 
P;2d 239, 174 Or. 290, rehearing de¬ 
nied T49 P2d 168, 174 Or. 290- 
White V. Pacific Telephone & Tele¬ 
graph Co., 90 P.2d 193, ia2 Or. 270. 
Pa.—Stntmatter v. Nese, 31 A 2d 
510, 347 Pa 9—^Smith v Patton, 12 
PaDist. & Co 393, 41 Lanc.LRev. 
412. 

Tenn— Corpus Juris cited m Nash¬ 
ville Union Stockyards, Inc. v. 
Grissim, 13 Tenn.App 115, 126 
Utah—^Uhr v. Eaton, 80 P2d 925, 

95 Utah 309— Corpus Juris cited in 
Thomas v. Frost, 27 P,2d 459, 465, 

83 Utah 207. 

W.Va.—Wilmer v. Rosen, 136 S.B. 

226, 102 W.Va. 8, 49 ALR 261. 

Wis.—Petrie v Roberts, 8 N.W 2d 
356, 242 Wis. 639—^Lechner v. Eb- 
enreiter, 292 N.W. 913, 235 Wis 
244—^Buckley v. Brooks, 268 NW. 
*614, 217 Wis 287. 

8'8 C.J. p 433 note 6a 


59. Mass—^Higgins v. Pratt, 56 N.E 
2d 695. 316 Mass 700. 

Wash.— Corpus Juris cited in Huf v 
Hague, 17 P.2d 844, 846, 171 Wash 
302. 

38 C.J. p 484 note 6. 

Failure to disclose immaterial or 
ooUateoral facts does not defeat de¬ 
fense. 

Ky.W B. Colt Co. V. Grubbs, 268 
SW. 817, 206 Ky 809. 

N.D—Mielke v. Rode, 226 N.W. 60'7, 
58 ND. 465. 

Wash—^Brooks v Bolde, 118 P.2d 
193, 11 Wash .2d 37—Huf v. Hague, 
17 P.2d 844, 171 Wash. 302. 

38 C J. p 434 note 6 [a], 

6 a Conn—^Brodrib v. Dobersteln, 
140 A. 483, 107 Conn. 294. 

Pa—Smith v. Patton, 12 PaDist & 
Co 893, 41 LancL.Rev. 412 
Tenn.— Xiorpus Juris cited in. Nash¬ 
ville Union Stockyards, Inc. v. 
Grlsslm, 13 Tenn App. 115, 125 
Utah.—^Uhr v. Eaton, 80 P.2d 926, 
95 Utah 309— Coipns Juris cited la 
Thomas v Frost 27 P.2d 4*69, 466, 
83 Utah 207. 

38 C J p 434 note 7. 

61. US.—Walton Trust Co v. Tay¬ 
lor, C.C.AMO, 2 F.2d 342. 

Colo—Climax Dairy Co. v. Mulder, 
242 P 666, 78 Colo. 407 
Iowa—Gnpp v. Crittenden, 271 N. 

W. 699, 223 Iowa 240. 

Ky.—Figucclon v. Prudential I^lfe 
Ins Co. of America, 116 SW.2d 
'291, 278 Ky. 2'87—^Hendrio v. Per¬ 
kins, 42 S.W.2d 602, 240 Ky, 366 
—Shoemalser v. Southwestern Pe¬ 
troleum Co., 281 S.W. 633, 213 Ky. 
603—Bowman v. Combs, 273 S. 
W 719, 210 Ky. 1—J B roll Co 
V. Grubbs, 268 S.W. 817, 206 Ky. 
809. 

La,—^Mullen v. Cause, 109 So. 81, 
161 La, 461. 

Md—^Nonoe v. GaH, 60 A.2d 320, 
modified on other grounds 51 A 2(1 
535. 

N.D—^Mielke v. Rode, 220 N.W. 607, 

68 ND. 466. 

Ohio—^Elliott r Mueller, App,, 62 
N.E.2d 209—Norcross v. Commer¬ 
cial Credit Co., App., 65 N.M 2d 
698—Kooh V. Pond, 19 Ohio App, 1, 
Tenn—Citizens' Savings & i^oan Cor¬ 
poration V Brown, 6-5 SW3d 861, 

16 Tenn App, 136— Corpus JUris 
cited in. Nashville Union Stock- 
yards, Inc. V. Grlsslm, 13 Tenn. 
App. 116, 12.6. 


Utah—Uhr v. Eaton, 80 P2d 925, 95 
Utah 309—Corpus Juris cited iu 
Thomas v. Frost, 27 P.2d 469, 465. 
83 Utah 207. 

W.Va—Wilmer v. Rosen, 136 SEL 
225, 102 W.Va 8, 49 A.L R 261. 

38 C.J. p 434 note 8. 

62. Neb—^Maynard v. Sigman, 91 N 
W. 676, 65 Neb. 690. 

38 C.J. p 434 note 9. 

63. N M —Hughes V. Van Bruggen„ 

! 105 P2d 494, 44 N.M 634 

Or-Kuhnhausen v. Stadelman. 148 
P.2d 289, 174 Or. 290, rehearing 
denied 149 P.2d 168, 174 Or. 290. 

3i8 C J p 434 note lO. 

Xd. Kansas 

(1) It has been held that the rule 
prevails that defendant need not 
exercise diligence In making In¬ 
quiries to ascertain facts, and that 
the matter was not Involved In pre¬ 
vious decisions Intimating a con¬ 
trary rule.—.Rowe v. Glen Elder 
State Bank, 297 P. 703, 13® Kan. TOP 
—^Haines v. Atchison, T. & S. F. R 
Co., 196 P. 69-2, 108 Kan. 360. 

(2) Some earlier decisions have 
generally stated that defendant must 
make a disclosure of all facts which 
he could have ascertained by reason¬ 
able diligence,—Drake v. Vickery. 
106 P, 290, 81 Kan. 519—Atchison, T- 
& S. F R. Co. V, Brown, 48 P, 81. 
67 Kan. 786. 

64. Or.—Kuhnhausen v. Stadelman. 
148 X».2d 239, 174 Or. 290, rehear¬ 
ing denied 140 P.2d 1C8, 174 Or. 
290—Pulnoixx V. Stalker, 91 P. 363, 
60 Or. 210. 

65. Wls.—King V, Apple River Pow¬ 
er Co., Ill N.W. 068, 131 Wls. 675. 
120 Am,HR. 1063, 11 Ann,Cas. 961. 

38 0..r. p 434 note 12. 

3Cu Oklahoma 

(1) The text rule has been follow¬ 
ed.— Williams V. Froy, 78 P.2d 1052. 
182 Okl 656--Roby v. Rmith, 138 P. 
141, 40 Okl. 280. 

(2) Howovor, It has also been held 
that the advice of counsel Is no de- 
fenso where the prosecutor did not 
communl(*ato to his attornK^y all the 
material facts which h(» knew or 
could have known by the use of rea¬ 
sonable diligence.—Nolson v, Peter¬ 
man, 249 I>, 333, 119 Okl. 126—Em- 
pire Gas & Fuel Co. v. Wolnscott, 216: 

P. 141, 91 Okl. 66. 
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§ 51 


and if he has reason to believe that there are other 
facts bearing on the guilt or innocence of accused 
he must either disclose that belief to the prosecut¬ 
ing officer or himself make inquiry to ascertain the 
facts with relation to the matter, this, however, be¬ 
ing the extent of what he is required to do 

§ 50. -The Advice Given 

In order to support the defense of legal advice, the 
<{efendant must show that advice of counsel was In fact 
obtained, and that on the statements made by him 
counsel advised the prosecution or Informed him that the 
indictment would lie. 

Defendant, in order to support the defense that 
he acted on legal advice, must show that advice of 
counsel was in fact obtained.®^ Defendant must 
show what advice was given him by counsel,®® and 
it must appear that on the statements made by him 
counsel advised the prosecution®® or informed him 
that the indictment would lic.^® It should also ap¬ 
pear that the advice was undcrslandingly given. 
Also the advice given must have been on a question 
«f law, or some legal principle must liavc l^en in¬ 
volved in order to a proper decision of which the 
law applicable to the question must be ascertained.*^® 


§ 51 . -Good Faith 

a. In seeldng advice 

b. In acting on advice 

a. In Seeldng Advice 

The advice of counsel In order to constitute a de¬ 
fense, must have been sought honestly and In good faith. 

The advice of counsel, in order to constitute a 
defense, must have been sought honestly and in 
good faith,and not as a shelter from a possible 
action for malicious prosecution^^ or as a cloak to 
hide malice,*^® but defendant has been held not to 
be bound in the first instance to prove good faith on 
his part^® Collusion between defendant and his 
counsel avoids the defense.^However, the bad 
faith of counsel himself and alone is not material® 
unless brought to defendant’s knowledge.^® 

b. In Acting on Advice 

In order that advice of counsel may constitute a de¬ 
fense, It must appear that the defendant acted In good 
faith on such advice, believing the charge to be true. 

In order that advice of counsel may constitute a 
defense it must appear that defendant acted in good 
faith on such advice,®® believing the charge to be 


Cal.—Perry v. Washlnfirton Nnt 
Xns. Co., 68 P.2d 701, 14 Cal.App.2d 
<09, dlssentlngr opinion 69 r 2<1 
168, 14 Oal.App.2di 609. 

Or.—^Kutinhausen v. Stadolmnn, 14iS 
P.2d 239, 174 Or. 290, rohoarlnir de¬ 
nied 149 r.2d 168, 174 Or. 290. 

88 C.J. p 436 note 13. 

•7. Ohio.—Norcross v. Commercial 
Credit Co. App., 66 K.ni.2d 698. 

38 C.J. p 436 note 16. 

6a pa.—Belhofor y. Looffert, 28 A. 

217, 169 Pa 366. 

38 O.J. p 436 note 16. 

69, Fla.—T>uval Jewelry Co. v. 

Smith, 136 So. 878. 102 Fla. 717. 
Ill.—lOllHworth v. I>ooph3'8 lAfo Ins. 

Co., 247 111.App. 1G1. 

Or.—KuhnhautMn v. Siadelman, 148 
P.2d 230, 174 Or. 290, rehearJnK 
denied 140 I>.2d 168, 174 Or. 290. 
Utah.—Swealman v, I^lnlon, 241 1>, 
309, 66 Utah 208. 

38 C.J. p 435 note 17. 

70- Ala.—CUanrtlor v. McPherson, 11 
Ala. 916. 

Cal.—Slnwleton v. SlnKleton, 167 l>.3d 
886, 68 (^al.A])p.2(l 6'81 •-(Iraluim v. 
ariniu. 161 P.2(l 870, 66 Oal.App.2d 
116 

71. Tonn.—Kendrick v. tlyport, 10 
Xlumphr. 201. 

72, N.Y.—i^alrd V. Taylor, 06 Barb. 
139. 

78, U.S.—Blakely v. Grueno, C.C»A. 

W.Va., 24 F^8d 676. 

Ala—Torlan v. Ashford, 112 So, 4 IS, 
216 Ala 86. 


(<al —Hormanco v. Blackburn, 41 P. 

2d 668, 4 Oal.App.2d 677. 

Conn.—Brodrib y. Dobcrsteln, 140 A. 

483, 107 Conn. 294. 

Fla—T)uval Jewelry Co. v. Smith, 
136 So. 878, 102 Fla 717. 

111.—Oalarsa v. Spragrue, 1 27.1).2d 
276, 284 IlLApp. 264. 

Ky.—J. B. Colt Co. V. Grubbs, 268 
S,W. 817, 200 ICy. 809. 

IjU.—B ucher! v. Schumacher, 116 So. 
718, 166 X..a 111. 

Mans.—ingfTlns v. Pratt, 66 N.16.2d 
*696, 316 Mass. 700. 

Nov.—Corpus Juris cited la Gerblff v. 
GiTlilg, 128 I>.2d 038, 910, 01 Nev. 
3*87. 

N.M.—Corpus Juris cited ta Kumor 
V. Craliam, 44 r.2d 722, 724, 80 N. 
M. 246. 

Ohio.—Norcrosn v. Commercial Cred¬ 
it Co., App., 66 K.X0.2d 598. 

Okl.—General Motors Acceptance 
Corporation v. Davis, 7 l>.3d 167, 
161 Okl. 2'66—Imo Oil A. Gas Co. v. 
Knox, 6 P.2d 1062, 154 Okl. 100. 
Or.—•ICuhnhaiisen v, »^taclolman, 148 
J\2d 230, 174 Or. 390, reht'arlngr <le- 
nled 140 P.2d 168, 174 Or. 290— 
White V, J»aclUc Telephone ^ Tel¬ 
egraph Co., 90 P.2d 193, 162 Or. 
270. 

l>a.—Strltmattor v. Nose, 33 A.2d 
610. 347 Pa 9—Hubert v. Alta lAfe 
Xns. Co., 7 AJld 98, 1.36 PaSuper. 
147—Xlelsey v, Vannanl, 190 A. 72‘6, 
126 ra Super. 373—Ttandall v. xeon- 
ton Storage Co., 177 A. 676, 117 X'a 
Sttpor. 212. 


Utah.—Sweatman v, Z-lnton, 241 P. 
309, 66 Utah 208. 

Va—Closgard Wardrobe Co. r. No)> 
mandy, 168 S.B. 355, 168 Va 60, 81 
A.L.11. Cll. 

38 C.J. p 435 note 21. 

74L, Fla—Duval Jewelry Co v. 

Smith, 136 So. 878, 102 Fla 717. 
La—^Buchert v. Schumacher, 116 So. 
718. 166 La 111. 

Or.—^Kuhnhauson v. Siadelman, 648 
P.2d 230, 174 Or. 290, rehearing 
denied 149 P.2d 168, 174 Or. 290. 
38 C.J. p 436 note 22. 

75- Fla.—Duval Jewelry Co. v. 

Smith, 130 So. 878, 102 Fla 717. 
La—Buchert v. Scluimaeher, 116 So. 
71*8, 166 T,a 111—Million v, Oause, 
100 So. 31. 161 X..a. 461. 

Or.—Kuhnhauncm v. Siadelman, 148 
l*4d 230, 174 Or. 290, r<dicaring 
•denied 140 P.2d 168, 174 Or. 290. 

38 C.J. p 4.35 note 23, 

76, Mleh—^JMwlownki V. Jenks, 73 
N.W. 238, 116 Mich. 278. 

S.D." ICraiiHo V. lilnhop, 100 N.W. 
434. 18 S.l>. 298. 

77, Mich.—llnmilton. v. Smith, 39 
Mich. 222. 

78, Cal.—Soabrldge v. MoAdam, 61 
P. 691, 110 Cal, 4C0. 

88 O.J. p 436 note 26. 

76, Minn.—Shea v. Oloauet l^uinber 
Co., 100 N.W. HI, 02 Minn. 348. 

80, Ala.—Torlan v, Anhfurd, 112 So, 
418, 216 Ala 86, 

Cal,—Starkweather v. lOddy, 292 
467, 210 Cal. 483—Singleton y. Sin- 
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true.®i Advice of counsel is no defense if defend¬ 
ant did not believe accused was g^ilty^s or where he 
knew or had good reason to believe that accused was 
not guilty.*3 If, after having received such ad¬ 
vice, he learns of other facts exculpating accused, 
he is not justified in proceeding on that advice.®^ 

§ 52. -Time of Taking Advice 

Advice of counsel, in order to constitute a defense, 
must have been obtained before the prosecution was 
commenced. 

Advice of counsel, in order to constitute a defense, 
must have been obtained before the prosecution was 
commenced.*® It has been held that the legal rights 
of the parties cannot be changed by the ex post 
facto opinion of counsel.** 

§ 53. Preliminary to Civil Actions or Pro¬ 
ceedings 

Generally, where the defendant acted In good faith i 


54 C.J.S. 

on the advice of counsel, pro'perly secured, he is re- 
lleved from liability for a civil action or proceeding m- 
stituted by him, no matter how mistaken the advice may 
have been. 

As a general rule, where defendant acted in good 
faith on the advice of counsel, properly secured, 
he is relieved from liability for a civil action or 
proceeding instituted by him,*7 no matter how mis¬ 
taken the advice may have been;** and some de¬ 
cisions base the rule on the ground that probable 
cause for bringing the action has been established ** 
However, there are some decisions to the effect that 
acting on the advice of counsel is not a defense of 
itself but merely a circumstance to be considered 
by the jury®* in passing on the question of want of 
probable cause and malice,®^ although evidence of 
taking advice of/counsel, in proper circumstances, is 
always admissible to show these facts.®® 

The general principles applicable in determining 
when and under what circumstances the taking of 
the advice of counsel will constitute a defense in 
whole or in part to an action for instituting a crim- 


srleton, 157 P,2d 886, 68 CalApp. 
2d 6»81—Graham v. Gnffln, 151 P. 
2d 879, 66 Cal.Ai>p.2d 116—Green 
.V. Stewart, 289 P. 940, 106 Cal App. 
518. 

Colo.^-CoxpnB JnxlB cited, Is. Smith v. 
Hensley, 109 P.2d 909, 911, 107 
Colo. 180. 

Conn.—^Brodrib v. Dobersteln, 1*40 A. 
483, 107 Conn 294—^McQann v. Al¬ 
len, 184 A. 810, 105 Conn. 177 

Pla—^Duval Jewelry Co. v. Smith, 
136 So 878, 102 Fla 717 

Idaho —^Donaldson v. Miller, 72 P. 
2d 863, 58 Idaho 295 

Iowa.—Gripp v. Crittenden, 271 N.W. 
<699, 223 Iowa 240—^Hepker v 

Schmickle, 229 NW. 177, 209 Iowa 
744—Granteer v. Thompson, 208 
HW. 49*7, 203 Iowa 127. 

La—Graham v. Interstate Electric 
Co., 127 So. 879, 170 La 392—Mul¬ 
len V Gause, 109 So. 31, ICl La 
461—^Richard v. Terry, App, 6 So 
2d 179. 

Mass.—^Higrsrins v. Pratt, 66 NB,2d 
59f5, 816 Mass. 700 

N J.—Weinstein v. Klitch, 146 A. 219, 
106 N.J.Law 408. 

N.D.—^Mielke v. Rode, >226 N.W. 607, 
'58 ND. 465 

Ohio — ^Elliott V. Mueller, App, 62 
N E 2d 209—Norcross v. Commor- 
cial Credit Co., App., 55 N.B.2d 
698. 

Or—^Kuhnhausen v Stadolman, 148 
P2d 239, 174 Or 290, rehearing; 
denied 149 P.2d 16i8, 174 Or. 290 

Pa.—^Hubert v Alta Life Ins. Co., 

7 A.2d 98, 136 Pa.Super. 147—Ran¬ 
dall V. Fenton Storage Co., 177 A. 
576, 117 Pa Super 212 

Va—Closgard Wardiobe Co. v Nor¬ 
mandy, 163 S.E 365, 158 Va 60, 81 
ALR 611. 


WVa.—Wllmer v. Rosen, 136 SB 
'225, 102 W.Va 8, 49 AL.Rw 261. 

38 C J p 435 note 28 

81. Fla—^Duval Jewelry Co. v 

Smith, 136 So 878, 102 Fla 717. 

Iowa.—Gripp v. Crittenden. 271 N.W. 
699, 223 Iowa 240—Granteer v 

Thompson, 208 N.W. 497, 203 Iowa 
127. 

38 C.J. p 435 note 29. 

82. Cal—Singleton v. Singleton, 167 
P2d 886, 68 Cal App 2d 681 

Colo—Coxpus Jtins cited in Smith 
V Hensley, 109 P 2d 909, 911, 107 
Colo 1<80. 

Iowa—^Hepker v. Schmickle, 229 N. 

W. 177, 209 Iowa 744. 

R.I—^Beaumier v Provensal, 193 A 
621, 68 R.I. 472. 

38 C J. p 436 note 30. 

83. Mich —Ourden v, Stevens, 109 
NW. 866. 146 Mich. 489 

84. Minn—Cole v. Curtis, 16 Minn. 
182. 

86. Cal—Singleton v. Singleton, 167 
P2d 880, 68 Cal App 2d 681—Grti- 
ham V. Gnmn, 151 P.2d 879, 66 Cal. 
App 2d 116 

Ga.—Hearn v. Batchelor, 170 S.B. 

203. 47 GaApp. 213. 

38 C J. p 436 note 33. 

86. U S —Blunt v. Little, C C Moss., 

3 F.Cas No 1,678, 3 Mason 102. 

87. U S —T, W. Warner Co. v. An¬ 
drews, C.C.ANY., 73 F2d 287, cer¬ 
tiorari denied 55 S.CL SW, 294 U. 
6. 717, 79 L Ed 1260. 

Ark—Wbci R Moore Dry Goods Co. 

V. Mann, 284 S W. 42, 171 Ark 360 
Cal.—Lotts V Whitworth, 173 p.2d 
823, 76 CalJV.pp.2d 601 
Flo.—Duval Jewelry Co v. Smith, 
136 So 878, 102 Fla. 717. 
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Idaho,—^Do-naldson v. Miller, 72 P 
2d 858, 68 Idaho 295. 

La.—^Patterson v. liUmberman's Sup¬ 
ply Co, App, 167 So. 471. 

N.T—Weldlich v Woidlich, 30 N.T. 

S 2d 326. 17<7 Mine. 24G. 

Ohio —Smith V Trnnsomcncan 

Freight Lines, 61 N.K2d 208, 72 
Ohio App, 239—Tfarlg v Lepasky, 
App, 49 N E 2a 694, second case. 
R.I—Brusco V. Morry, 170 A 84, 
64 RT 108. 

Term—Nashville Union Stockyards, 
Inc V. Orissim, 13 Timn.App. lis. 
W.Vo.—lluntor v. Jlorkley Nowspap- 
prrs Corp., 40 S.K.2d 332. 

38 O.J. p 436 note 47. 

88. Fla—Duval Jewelry Co. v. 

Smith, J36 So 878, 302 Fla. 717. 

Idaho—Donaldson v. Miller, 7,2 P.2d 
<863, 68 Idaho 295. 

38 C J. p 437 note 48. 

89. US.—^National Surety Co, v. 
Pago, C.C.A.Va., 6« F.2(l 146, re¬ 
hearing doiih-d 59 F2<l 370. 

Ark,—Will. It, Mooro Dry (Soods Co. 

V Mann, 2«4 S.W 42, 171 Ark. 360 
Action for molloloiis altaoliment 
Mich.—Franklin Co. v. ISuhl Land 
Co., 250 N.W. 264 MIob. 631. 

38 C.J. p 436 note 47 |aj. 

90. Ga.—stc'wart v. Mulligan, 76 8. 
E. 901, 11 Ga App. 660. 

38 C.J. p 437 note 49. 

Rule in criminal prosecutions see 
supra S 40. 

91. U.S—Brewer v. Jacobs. CXL 
Twin., 22 F. 217. 

Ga.—Stewart v. Mulligan, 76 S.E. 
991, 11 (ja.App. G60. 

98- N.Y,—Richardson v. Virtue, 2 
llun 208, 4 Thomps. ^ 0. 441. 
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inal prosecution, discussed supra §§ 48-52, are ap¬ 
plicable to actions for maliciously bringing civil ac¬ 
tions.®® It must be shown that defendant consulted 
disinterested®^ and reputable®® counsel, in good 
standing,®® and that he made a full, correct, and 
honest statement of all the material facts of the 
case®*^ within his knowledge.®® Where, however, 
previous to giving the advice, the attorney had in¬ 
formation communicated to him, or ascertained the 
facts by his own investigation, it has been held that 
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such facts need not have been restated as a basis 
for his advice.®® 

Advice of counsel is not available to defendant 
for any purpose where he keeps back important facts 
in presenting his case to counsel,^ or conceals tlie 
truth,® or makes false and fraudulent representa¬ 
tions.® It is also essential that the advice should 
have been asked and acted on in good faith,^ on a 
question of law,® and that the advice should have 
been taken before the commencement of the suit.® 
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§ 54. As Essential Element 

a. In general 

b. Attachment or garnishment proceed¬ 

ings 

c. Arrest in civil cases 
a. In General 

As a general rule a ternnlnatlon of the proceedings 


on which an action for malicious prosecution Is based In 
favor of the defendant In such proceedings Is an essen¬ 
tial element of the cause of action. 

As a general rule, sometimes by reason of ex¬ 
press statutory provision,*^ an action for malicious 
prosecution cannot be maintained unless there has 
been a bona fide,® final® termination^® of the crim¬ 
inal prosecution or civil action on which it is based 


93. Fla.—Puvfil Jpw<‘lry Oo. V. 
Smith, ISfi •So. 87S, 102 Fla. 717. 

94. Mo—White V. Oirr, 71 Mo. BfiS, 
26 Am.U 022. 

38 C.X P 420 note 27. 

95. Ill.—Davifl V. l^alwr, 88 llLApp. 

esi. 

W.Va.—Ilimtior v. NowHpa- 

pors Oorp., 40 S.10.2(l 222. 

90. E.T.—N<*wton V, Wonvor, 13 11, 
I, 610. 

97. Cal.—v. Dtinvr, 16 r.2(l 
676, 127 rnlApp. 709. 

Fla.—^Duwil Ji‘Wi‘1ry do. v. Hmith, 
136 So. S78, 102 Fla. 717, 

Idaho.—^Ihinaldmm v. Miller, 72 P. 

2d 852, 5i8 KImIk) 205. 

Ohio.—Smith V. TranHomerlean 
FroiKhl hlMOB, 51 N.W.2<1 208, 72 
Ohio App. 230. 

Okl.—Johnoon v. MoBcr, 72 I*,2d 71'5, 
181 Okl. 75. 

8.0.—OlMon V. WaHllund, 266 N.W. 
118, GJi S.n. 627. 

W.Va.—Hunt or v. Heokloy NTowapa- 
per« Oorp., 40 H.T<l.2d 322. 

38 C.X p 436 nolo 40. 
sa, Colo,—Struiiy-lOMtahrook Mer¬ 
cantile Co. V. Kyos, 43 1>. 663, 9 
Co1o.A7>p. 100. 

88 C.J, p 436 nolo 40. 

99. Ala.—Xf'Wis V. Dothan Vruff do., 
24 So.2d 110, 247 Al«u 270. 

Duty Of inquiry 

lUalntlflf'H oxcliiMlve poMHoimion of 
offices at time di^feiidantH acciulre<l 
a posHossory InleroHt In ontiro huiUl- 
ingr did not impotwi on defetHiantK a 
duty to inauire of Individual undi^r 
whom plaintiff ontorod Into junim'S- 
sion, to UHoorlaln true faolH p(*r- 
talnlng to plalntlfT'n posHCHHion, und 
failure of d(»f(*ndantn to make such 
Inquiry did not preclude them from 


defondinff action for malicious pros¬ 
ecution, baaed on defendants’ action 
for unlawful detainer on basis of le¬ 
gal advice obtained from a compe¬ 
tent lawyer.— Lewia v. Dothan Drug 
Co., supra. 

1. W. Warner Co v. An¬ 

drews, C.C,A.N.Y., 73 F.2d 287, cer¬ 
tiorari denied 55 S.Ct. 516, 294 U. 
S. 717, 70 L.Ed. 1250. 

38 C J. p 436 note 41. 

3. IT S.—numt V. Dlttle, C.C.Maas., 3 
FdaB.Nro.1,078, 3 Maaon 103. 

5. N.T.—^Amoa v. Tlalhbun, 55 Barb. 
104, 37 ITow.Pr. 280. 

4. ina.—Duval Jowidry Co. v. 
Hinlth, 330 So. 878, 102 Fla. 737. 

Idaho—Doiialdaon v. Miller, 73 l’..2d 
852, 58 Idaho 205 

Mo.—Hardy v. Lewis Automobile 
<1o., App., 297 S.W. 160, 

Ohio.* -'Purner v. Centnil Outdoor 
Advi^rllHlnpr Co., 61 N.W 3d 217, 75 
Ohio App. 105. 

Okl.—.lohnaon v. Moser, 72 P.2d 735, 
I'Sl Okl. 7<5 

Timn.—NaHhvill<i Union Stockyards, 
Ine., V. tlrlaslm, 12 Tenn.App. 115, 
W.Va.--‘Hunter v. Heokloy NewsiiOr- 
pers 40 S.M.2d 332. 

28 j) 426 note 44. 

0. Ky.- -Uranfleiiberg v. Addison, 
208 S.W. 1001, 231 Ky. 442, 

Mo.* -Hardy v Lewis Automobile Co„ 
App.. 207 e.W. 169. 

0. ir.H. Hluiil V. Little. O.C.MaHH., 
3 F.CaH.Nfo.1,578. 2 Mtxtunx 102. 

IVi.- Hull V. Smith, 1 I’hlla. 19. ^ 

7. <la.--l»rie.o v. Cobb, 3 S.10-3d 131, 
122, CO Oa.App. 59. 

’’This provision la a sine qua non 
to the niainlenaiuifj of the action.”— 
Hrloo V. Oohb, supra. 

Sk Slautfae.her v. Drother, 202 
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N.W. 432, 67 SD. 314, 128 A.L.n. 
035—TriMlway v. Blrks, 242 N.W. 
590, 69 S.n. G49. 

0. Cal.—JafCo V Stone, 314 r.2d 835, 
18 Cal.2d 146, 126 A.LIl. 775 - Tay¬ 
lor V Parsons, 1(J6 P.2d 638, 41 
Cal,App 2d 316—^Marron v. Title 
Ounranteo & Trust Oo., 80 l*.2d 
740, 37 Cnl.App.2d 110. 

N.Y.—Louis J Siffl, Inc. v Dresna- 
han, 215 N.Y.S. 735. 216 App.Div. 
634. 

Pn.— Ferguson v. Tlelnhart, 390 A. 
153. 125 Pa.Super. 164. 

10. Ala.—burner v, J. Dlaclc ^ Sons, 
15 S().3d 93, 242 Ala. 127 

Cal—sinffio V. Stone, 114 F.2»l 826, 
38 <lal.2a 146, 136 A.l^U. 775--Fet- 
terloy v. <3ibnon, 201 P. 413, 210 
'282—Murdock v, Herih, 160 D. 
2d 480, 65 <lal.Ap|).2d 170* Hud¬ 
son V. /iumwalt. 140 J’.2d 457, 64 
CalApp,2d 866—Taylor v. Parsons, 
106 PJld 628, 41 <?al.App.2d 315— 
iSelmsIian v. Crowley, ifu p,2d 120. 
38 <lal.App.2<l 104--naydel v. Mor 
ton, 48 l».2(l 700, 8 «al.App.2d 730 
—I’lum V. Heckat, 7 P.2d 1111, 120 
Cal.App 507, 

D.C,—Homo V. Ostmciflan, Muu,App., 
8‘6 A.2d 174. 

Oa.—Sykes v. South Sldo Atlanta 
Dank, 1«80 S.W, 464, 53 (la.App, 45« 
—>(V»Kgins V, (leneriil Motors Ac¬ 
ceptance Corporation, 170 6.E. 308, 
47 Ha.App. 814. 

Ill.--*Schwarts v, Schwartas, 8 N.E.2d 
668, 360 111. '247, 112 A.Ii.11. 335 - 
Idgltsos V. Finerman, 67 N.K.2d 
CIO, 329 Ill.App, 241—Shelton v. 
Harry, 6-6 N.I6.i2d 697, 328 111.App. 
407, 

Ky.—Condor v. Morrison, 121 S.W.Od 
030, 275 Ky. 360—Central Acijepf- 
ance Corporation v. Itachal, 96 6, 
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in favor of the defendant in such proceedings, 
even though such action or prosecution was mali¬ 
ciously instituted without probable cause.i2 Until 
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such original proceeding has been so finally ended, 
there is no remedy because there is no wrong,i* 
and questions concerning want of probable cause 


W2d 777, 264 Kf- S49—Davis v 
Brady, 291 S.W. 412. 218 Ky. 384 
La—Scott V. Citizens* Hardware & 
Furniture Co., 156 So. 469, 180 La 
473. 

Mich.—Tutton v Olsen & Bbann, 232 
H.W. 399, 261 Mich. 642—Turbessi 

V. Oliver Iron Mining: Co, 229 N 

W. 4«54, 250 Mich 110, 69 ALR 
1059—Weiden v. Weiden, i224 NW 
345, 246 Mich 347. 

Miss.—Grenada Bank v. Petty, 164 
So 316, 174 Miss. 415. 

Mo.—^Polk V Missouri-Kansas-Texas 

R. Co., Ill S.W.2d 138, 341 Mo 
11213, 114 A.LR. 873—Lindsay v. 
Evans, App, 174 S.W 2d 390—^La 
Chance v. National Plgrments A 
Chemical Co., App, 104 S.W 2d 
693—^Lehmer v. Smith, 284 S.W. 
167, 220 Mo App. 251. 

H.C.—^Manufacturers & Jobbers Fi¬ 
nance Corporation v. Lane, 19 6.E!. 
2d 849. 221 NC. 189—Scales v. 
Wachovia Bank & Trust Co., 143 

S. E. 868, 196 N.C. 772. 

Pa.—Smoker v. Ohl, 6 A.2d 810, 335 
Pa. 270—Altman v. Standard Re- 
frlgrerator Co, 173 A. 411, 316 Pa 
465—^Fergnison v. Reinhart, 190 A. 
163. 125 Fa.Super. 154. 

Teac—^Mrkva v. Slovak, Civ.App, 107 
S.W,2d 923—Sullivan v. O’Bnen, 
Civ App, 186 SW.2d IIM, error re¬ 
fused—^Daugrhtry v. Blanket State 
Bank, Civ App., 60 S.W 2d 272— 
Shoemaker v. McElwaine, Clv.App., 
69 SW.2d 440 

Va—^Petherbridgre v. Bell, 132 S.E. 
683, 146 Va 822. 

Wis.—^Mawhinney v. Morrissey, 242 
N.W 326, 208 Wis. 333. 

88 C.J. p 487 note 56—18 C.J. p 488 
note 13. 

Termination of prior proceeding:: 

As unnecessary in criminal pros¬ 
ecution for malicious prosecution 
see infra § 116. 

Without hearing on merits as 
showing want of probable cause 
see supra S 88. 

11. IT S.—Vancouver Book & Sta¬ 
tionery Co. V. L. C. Smith & Coro¬ 
na Typewriters, C.CA.Or, 138 F. 
'2d 635, certiorari denied 64 SCt. 
780, 321 U.S. 786, 88 L.Bd, 1077— 
Homin V. Montgomery Ward A Co., 

C. C.A.Pa, 120 F.2d 600—McAvey 
V. Emergency Fleet Corporation, 

D. C.Mass., 16 F.,2d 405—Sunkist 

Dnnks v. California Fruit Growers 
Exchange, D.CJT.Y., 25 F.Supp. 400 
—^LarocQue v. Dorsey, C.C.A.N.T., 
299 F. 656. 

Ala.—Turner v. J. Blach A Sons, 5 
So.2d 93. 242 Ala. 127. 

Cal.—Jaffe v Stone, 114 P 2d 336, 18 
Cal 2d 146, 136 A.LR 776—Fetter^, 
ley V. Gibson, '291 P. 411, 210 Cal 
■282—Murdock v. Gerth, 160 P.3d 


489, 65 Cal App 2d 170—Hudson v 
Zumwalt 149 P.2d 457, 64 Cal App 
2d 1866—Sebastian v. Crowley, 101 
P-2d 120. 38 Cal.App2d 194—Merw 
ron V. Title Guarantee & Trust Co, 
80 P2d 740, 27 Cal.App 2d 119— 
Haydel v Morton, 48 P.2d 709, 8 
Cal.App.2d 730—Plum v. Becket, 7 
P.2d 1111, 120 Cal App. 607. 
Conn.—Shaeffer v O. K Tool Co, 148 
A. 330. 110 Conn 528. 

DC.—Horne v. Ostmann, Mun.App., 
36 A.2d 174. 

Fla—White v. Miami Home Milk 
Producers Ass'n, 197 So. 125, 148 
Fla. 618. 

Ga—Sykes v. South Side Atlanta 
Bank, 186 SE. 464, 63 GaApp 
450—^Vandhitch v. A1 verson, 183 
S.E. 105, 52 GaApp 308—Coggins 
V. General Motors Acceptance Cor^ 
poration. 170 SE 808, 47 GaApp. 

I 814. 

Ill —Schwartz v Schwartz, 8 N.E 2d 
668, 366 111. 247, 112 AL.R 825— 
Ligitsos V. Finerman, 67 N.E 2d 
610, 3.29 Ill App. 241—Shelton v. 
Barry* 66 N.E 2d 697, 328 IlLApp. 
497. 

La—Scott V. Citizens' Hardware A 
Furniture Co., 166 So. 469, 180 
La 478—-Kenner v Milner, App., 
187 So. 309, rehearing denied 169 
So. 460. 

Mich—^Tutton v. Olsen A Ebann, 282 
N.W 399, 261 Mich. 642—Weiden v. 
Weiden, '224 N.W. 346, 246 Mich. 
347. 

Miss.—Grenada Bank v. Petty, 164 
So 316, 174 Miss 415. 

Mo—^Polk V. Missourl-Kansas-Texas 
R. Co, 111 SW2d 138, 341 Mo. 
1213, 114 A.LR 873—Lindsay v. 
Evans, App., 174 S.W.2d 390—La 
Chance v. National Pigments A 
Chemical Co, App., 104 S.W.2d 
693—^Pritchett v. Northwestern 
Mut. Life Ins. Co, 73 S.W.'2d 816, 
228 Mo App. 66*1—^Lehmer v. Smith, 
1284 SW. 167, >220 Mo.App 261. 

N J —^Prostlck V. Vroom, 26 A,2d 268, 
128 N.JLaw 883, alllrmed 29 A.2d 
857, 129 N.J.Law 465. 

N.T.—Zebrowski v. Bobinskl, 16 N. 
E2d 366, 278 NT. 332, reargument 
and motion to amend remittitur do¬ 
med 17 N.E2d 133, 278 N.T. 712 
I —^Louis J. Sigl, Inc v. Bresnahan, 
215 N.TS. 736, 216 App.Dlv. 634— 
Tiemey v. State, 34 NT.S2d 749, 
178 Misc. 421, modiAed on other 
grounds 42 NT,6 2d 877, 266 App 
Div. 434, aChrmed 54 NE.2d 207, 
?292 N.T. 523. 

N.C—StanciH v. Underwood, 124 S. 

E. 845, 188 NO 476. 

Pa.—Curley v. Automobile Finance 
Co., 23 A 2d 48, 343 Pa. 280, 130 
A.L.R. 1082—^Smoker v. Ohl, 6 A 
2d 810, 335 Pa^ 270—Altman v. 


Standard Refrigerator Co, 178 A 
411, 3r6 Pa 466—Hubert v. Alta 
Life ins. Co, 196 A 513, 130 F&. 
Super. 277—^Ferguson v Reinhart, 
190 A. 153, 1.25 Pa Super 154. 
S.D—Stauffacher v. Brother, 292 N 
W 432, 67 SD. 314, 128 ALR 925 
—^Tredway v. Birks, 242 N.W. 590, 
59 SD. 649. 

Tex.—^Mrkva v. Slovak, Civ.App, 107 
S.W.2d 923—Sullivan v. O’Brien^ 
Civ App, 86 S.W.2d 1106, error re¬ 
fused—Daughtry V. Blanket State 
Bank, Civ App., 60 S.W.2d 272— 
Shoemaker v McElwaine, CivJtpp, 
59 SW.2d 440. 

Wis —Mawhinney v. Momssey, 242 
N.W 8.26, 208 Wis 333. 

88 C J. p 438 note 61. 

Showing of gruilt notwithstanding fa¬ 
vorable termination of prosecution 
see infra 5 74. 

Theory underlying requirement of 
favorable termination of a prosecu¬ 
tion in order to entitle accused to 
maintain malicious prosecution ac¬ 
tion ii that it tends to indicate inno- 
I cence of accused, and, coupled with 
other elements of lack of probable 
cause and malice, establishes the 
"tort," that is, the malicious and un¬ 
founded charge of crime against the 
innocent accused.—Jaffe v. Stone, 114 
P2d 336, 18 Cal.’2d 146, 135 AL.R 
776. 

Reason for rule 

Otherwise plaintiff might be per¬ 
mitted to recover for the bringing 
of an action against him which the 
court entertaining such action might 
RUbsoquently find to have been well 
brought.—^Lindsay v. Evans, Mo 
App., 174 S,W.ad 390. 

Indictment found In another state 
This principle has been hold to 
apply with full force and effect 
where the indictment Is found or 
the original action brought in an¬ 
other state. 

D.C.—^Home ▼. Ostmann, Mun.App., 
36 A.2d 174. 

Wis.—Pratt V. page, 18 Wis. 837. 
Plea of guilty 

In suit for malicious prosecution, 
plaintiff could not recover where he 
pleaded guilty to charge complained 
of. 

Ohio.—^Ryon v. Conover, 18 N.B.2d 
277, 69 Ohio App. 361. 

Tex.—Mrkva v. Slovak, OlvApp, lOT 
S.W.2d 923. 

la. Ill,—McBoan ▼. Ritchie, 18 111. 
114. 

Ky.—Barger Cook, 0 Ky.Op. 6«4. 

13. Miss.—Grenada Bank v. Petty, 
164 So. 316, 174 Miss. 416. 

38 C J. p 439 note 62. 

Fendenioy of action relied on as> 
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and malice are immaterially The general rule, it 
has been said, is applicable only when the course of 
the prosecution has been such that accused had the 
opportunity to controvert the facts alleged against 
him and to secure a determination in his favor,i6 
and exception thereto is recognized in the case 
of an ex parte proceeding in which defendant was 
given no opportunity to be heard and make a de* 
fense.i® 

Cross action^ set-off, or co%nitcrcla\m. The ne¬ 
cessity for a termination of the action complained 
of in favor of defendant therein prevents assertion 
of a claim for malicious prosecution in the action 
by way of a cross action, set-off, counterclaim, or 

recoupment.i7 

Malicious institution of lunacy proceedings. It 
has been held that the victim of a malicious lunacy 
inquisition may sue for malicious prosecution al¬ 
though the proceedings resulted in his commit¬ 
ment.!® However, it has also been held that a 
judgment declaring one formerly adjudged insane to 
be sane is not a dolcrmination that the former judg¬ 
ment and order of commitment were improper so as 
to support a malicious prosecution action.!® Of 
course, termination of such a proceeding by a dis¬ 
missal and a discharge of the victim from custody 
is a sufficient termination of the proceedings to sus¬ 
tain an action for malicious prosecution,®® whether 
or not the dismissal depended on the propriety of the 
proceedings.®! 

b. Attachment or Garnishment Proceedings 

As a gsneral rule an aotton for malicious proseou- 
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tion based on a wrongful attachment cannot be main¬ 
tained unless the attachment proceedings have termi¬ 
nated In favor of the defendant therein, and unless the 
action in which the attachment was obtained has also 
so terminated, if the attachment and the action rest on 
the same grounds. 

Where an attachment and the action in which it is 
issued rest on the same grounds and must be de¬ 
termined together, no action lies for malicious at¬ 
tachment until a termination of the action in which 
the attachment was issued,®® unless no opportunity 
to make a defense was given.®® Where, however, 
the attachment is merely ancillary to the action and 
the grounds on which it rests are not involved ii> 
the action itself, the termination of the action in 
which the attachment was issued is not a condition 
precedent to an action for malicious atlachnicnt.®^ 

Although the rule is otherwise in some jurisdic¬ 
tions,®® in other jurisdictions an action for mali¬ 
ciously and wrongfully suing out a writ of attach¬ 
ment IS analogous to the ordinary action of mali¬ 
cious prosecution in a civil or criminal action®® and 
governed by tlie same rules as far as applicable.®^ 
Hence, as a general rule, the attachment proceed¬ 
ing must have finally terminated in favor of de¬ 
fendant therein.®® It is usually held essential, be¬ 
fore commencing the action for malicious prosecu¬ 
tion, to procure a discharge of the attachment®® in 
the action in which it was issued,®® provided there 
was an opportunity to do so on motion;®! but the 
fact that the attachment was not vacated docs not 
stand in the way of an action for maliciously suing 
out the writ where, by statute, the attachment can 


foundation for rauno of action for 
bringing V(‘XttlIouH milt proolmlcH ro- 
covory.-'-Rhiic'llCor v. <), K. Tool Co., 
148 A.'*380. 110 Conn. 628. 

14. Win-—Willlama v, Ainsworth, 
00 N.W. 027, 131 WlH. 600, 

88 0.jr. p 489 note 63. 

15. U.R.—Tjantennan v. Pi'lawara, 
I. & W. R. Co., D.C.N.J.. 220 K 
770. 

Minn,—Rwonsgaanl v, llavls, US N. 
VV. r>42, n Minn. 868. 

16. U.S.- -Iwantcrman v. Dolawaro, 
Ti. St W. U. Co., D.C.N.J., 220 1^. 
770. 

88 C1.J. p 430 noto 66. 

17. lT.R,-.iOovpas Juris cited la. 
Stanley 'Worku v. <1. R. M‘»rsJolc 
& Co., r>.(J.Nr,Y.. 1 P.H.r). 4«. 46. 

T(‘X,- Korlco V. I roman, 30 4I.W. 210, 
14 Tex.01v.Ap|>. 670. 

38 (!.r. p 4:)8 note 67. 

Form of remedy neo Infra S 

18. Fla.—P'lHher v, l*ayne, 118 So. 
378, 03 K'la. 108*5. 

19. in.— Tlooker v. W*oItl, 230 ill. 
App. 392. 


TaUdlty of order sturtalued 
Where plalntllf. on return of ordc‘r 
to show cause why original order ad¬ 
judging plalntitt to bo incompetent 
and appointing defendant as com- 
mtUen of his person and proptirly 
should not be vacated, might have 
I'ontestod the validity of the orig¬ 
inal <>riler mado without notice to 
him, but instead availed himself of 
practice of showing that he was not 
tnrompotont at that tlmo, original 
order conslltutod bar to action for 
mallidous prosecution.—Hauser v. 
Hartow, 7 N,ia2d 268, 378 N.T. 370, 
renrgument deiilod 8 N.M.2d 617, 274 
N-Y. 489. 

90. Tex.—Suhre v. Kott, Civ.App., 
103 S.W. 417. 

91. Tox.—Suhre v. Kott, supra. 

99. U.S,—McCracken v. Covington 
Oily Nat. Rank, C.O.Ohlo, 4 F. 602. 
38 O.J. p 439 noto 68. 

98. N.Y.—Hump v. Holts, 10 Wond 
4.31. 

3i8 C.J. P 439 noto 69. 
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94. Mass,—^;?lnn v. Tliee, 37 N.W. 
772, 164 Mass. 1, 12 Ii.n.A. 288. 

38 C.J. p 439 note 70. 

95. Mich.—Cndwell v. Corey, 61 N. 
W. 888, 01 Mieh. 341, 

38 C.J. p 440 note 71. 

96. Ala—Corpus Juris cited In 
Cainos V. Malono, 13 So.2d 870. 
872. 

38 C.J. p 440 noto 72. 

97- Mltm.—inxley v. Roed, 1 N.W. 
800, 26 Minn. 80. 

28- Cal.* - Mr‘rron v. Title Ouarnnlfc* 
& Trust Co., 80 I>.3d 740, 27 Cal. 
App.2d no, 

38 0.1. p 440 noto 74. 

98- Minn.—Furnt v. Jordan, 171 N. 
W. 772, 142 Minn. 230. 

38 ax P 440 noto 76. 

80. Minn.—Furst v. Jordan, supra. 

31. Ala.—croxpus juris cited 
Gaines v. Mfalono, 13 flo.2d 870, 873. 
Minn.—Furst v. Jordan, 17X N.W. 

772, 142 Minn. 230. 

38 C.J. p 449 note 76. 
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be vacated only by giving bond to pay the judg¬ 
ment 32 

If defendant could have traversed an affidavit and 
tested the validity of the attachment in the original 
action, it has been held that he may not sue for 
malicious attachment, although the attachment may 
have been vacated in some other manner, as by 
the giving of the statutory bond or by proceedings 
in bankruptcy.38 It has also been held that the set¬ 
tlement of the debt or the amount claimed does not 
prevent a maintenance of the action for malicious 
prosecution.34 

Effect of special statutory provisions. Where, by 
a statute, defendant in attachment or garnishment 
cannot deny or put in issue the cause for which 
the attachment or garnishment issued, termination 
of the suit IS not a condition precedent to an ac¬ 
tion for maliciously suing out such process,®^ since 
no question involved in the proceeding can be of 
any moment in the action on the case for malicious 
prosecution.36 

c. Arrest in Civil Gases 

In an action for mallcJoua prosecution based on an 
arrest in a civil case, vacation of the arrest and dis¬ 
charge of the defendant ordinarily are essential elements. 
Generally, however, termination of the action In whioh 
the arrest was made Is unnecessary. 

Although there is authority to the contrary,37 it 


has been held that in order to sustain a cause of 
action for a malicious arrest in a civil suit it is not 
necessary that the suit in which the arrest was 
made should have been terminatcd38 unless an ap¬ 
peal from a dismissal of such suit is pending.39 
However, no action lies for a maliaous arrest until 
the arrest has been vacated and the party arrested 
discharged.^® It has been held that a person who 
IS arrested on a special writ and who submits to 
the suit by paying part of the sum demanded, hav¬ 
ing settled the claim to obtain his liberty from ar¬ 
rest and duress, den 3 dng‘all liability at the time of 
payment, is not concluded from showing that the 
suit was brought without probable cause.^! 

§ 55. Mode, Finality, Scope, and Effect of 
Termination 

Any mode of termination Is sufficient as the founda¬ 
tion of an action for malLcIcus prosecution which con¬ 
stitutes a bona fide and final disposition on the merits, 
or which amounts to such disposition of the proceed¬ 
ings as to render them Incapable of being revived. 

Any mode of termination is sufficient as the 
foundation of an action for malicious prosecution 
which constitutes a bona fide and fin<n,l disposition 
on the merits^3 or which amounts to such disposition 
of the proceedings as to render them incapable of 
being revived.‘*3 The rule that plaintiff must show 
that the action or prosecution of which he com- 


32. Minn —Rossiter v. Minnesota 
Bradner-Smith Paper Co., 33 NV7 
S56, 37 Minn. 296 

38 O J. p 440 note 77. 

33. Minn.—^Pupst v. Jordan, 171 N. 
W. 772, 143 Minn 230. 

34. Mich.—Scovera v Armbruster, 
241 NW. 231, 267 Mich 340. 

nyment to save property 
An action for malicious attach¬ 
ment may be brougrht where defend¬ 
ant in attachment has paid the 
amount claimed in the writ to save 
his property from total ruin —Spaids 
V Barrett, 57 Ill. ,289, 11 AmR. 10 
—38 C.J. p 440 note 78. 

35. Ala.—^Brown v. Master, 16 Go. 
443, 104 Ala 451 

38 C.J. p 440 note 79. 

36. Ala.—^Brown v. Master, supra. 

37. N-.C.—Howell v. Edwards, 80 N. 
C. 516. 

38. H.T.—^Ingrram v. Root, 3 H.T.S. 
8'58, 51 Hun 238. 

38 ax p 440 note 82. 

39. N.T.—Nebenzahl v. Townsend, 
10 Daly ‘232, -Bl HowPr. 363. 

4a Or.—^Forster v. Orp, 21 P. 440, 
17 Or. 447. 

38 C.J. p 440 note 84. 


41. Me—^Morton v. Youngr, 55 Me. 

24, 92 Am.D. 56<5 
88 C J. p 440 note 85. 

43. NT.—^Levy's Store v, Endicott 
Johnson Corporation, 6 N.E.2d 74, 
272 NT. 156—Keller v. Butler. 221 
N.T.S. 823, 220 App,Dlv. 212, re¬ 
versed on other srounds 158 NE. 
610. 246 N.T. 249, 65 AAi.R 349. 

38 CJ. p <440 note 86. 

Aoeosed’s waiver of preliminary 
hearing' before commiltlng' magis¬ 
trate and successful motion that 
prosecution be transferred to state 
court did not invalidate accused’s 
claim, in malicious prosecution ac¬ 
tion subsequently brought by ac¬ 
cused, that prosecution terminated 
favorably to accused.—Williams v. 
Marbut, 183 S E. 820, 52 Oa.App. 688. 
Bar of UmitatlorLB 
It is sufllcient termination of a 
prosecution to allow of action for 
malicious prosecution that the of¬ 
fense has long boon prosenbed — 
Hunter v. Laurent, 104 So. 747, 168 
La. 874. 

43. U.S —Corpus Jtuds cited in 
Wolfe V. Murphy, C.C.A.Iowa, 113 
P.2d 776, 777. 

Cai—^Hudson V. Zumwalt, 149 P.2d 
457, 64 CalApp2d 866. 

La -Hunter v. Laurent, 104 So. 747, 
158 La. 874. 


Trx .—Zollo V. Olover, ClvApp., 60 
S.W.2d 877—Rust v. X^nge, Civ 
App., 62 S W.2<1 937. 

$8 OX p 441 note 87. 

Xodiotuent uauooessory 

A criminal 'prosorxitlon may be suc¬ 
cessfully term Inal I'd on the swear¬ 
ing out of a warrant, even thouRh an 
indictment has never heim returned. 
—I^rlce V. Cobb, 8 S.W.2d 131, ^0 Oa 
App. 59. 

Merits or propriety 
Whore a pro«e<*dlng ha.s been ter¬ 
minated in favor of accused by Judi¬ 
cial action of the proper court or oill- 
cial In any way involving the merits 
or propriety of the proceeding or hv 
a dismissal or disoontlnuanco based 
on some act charg<'ab1(‘ to comiilain- 
ant, a foundation has been laid for 
nn acLIon of malicious proseeulion.— 
Levy's Store v. EmJicett .fohnson 
Corporation, 6 N.K.3d 74, 272 N.T 
155. 

Betpm OIL search warrant 
(1) Proceeding by riilldavlt for 
search warrant is ti^rnilnnled in fa¬ 
vor of party aceusi^l when olllcor has 
made search and found none of sto¬ 
len property nnd has nuwie relurn of 
warrant oecordlngly, so that action 
for damagos for maliciously procur¬ 
ing search warrant fur alleged sto- 
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plained is ended and that the termination has been 
in his favor applies only to the particular proceed¬ 
ing of which complaint is made.^^ 

In a malicious prosecution action based on a 
criminal prosecution, any termination which indi¬ 
cates the innocence of accused in the prosecution 
has been held to constitute a sufficient favorable 
termination.45 Under such circumstances it has 
been held to be immaterial whether the termination, 
if otherwise sufficient, is a bar to any further prose¬ 
cution for the same offense or whether accused may 
be charged or tried ancw,46 and it has been said in 
such a case that it is only if a new prosecution for 
the same offense has already been instituted that 
accused is precluded from suing for malicious prose- 
cution.'i'^ However, it has also been held that if a 
subsequent indictment might be returned for the 
same offense, and it docs not otherwise appear that 
the prosecutors have abandoned prosecution, prose¬ 
cution is not at an end so as to permit maintenance 
of an action for malicious prosecution,^8 

Abandonment, Abandonment of a prosecution by 


the prosecutor or complaining witness has been held 
to be a sufficient termination on which to base an 
action for malicious prosecution.^® The contrary, 
however, has also been held with respect to an aban¬ 
donment because of technical defects with an inten¬ 
tion of bringing a new proceeding with the defects 
corrected,®® regardless of whether the abandonment 
takes place before the committing magistrate or at 
the actual trial.®! It has been said that a disposi¬ 
tion which will constitute a sufficient termination 
of a criminal action to lay the foundation for an 
action for malicious prosecution should likewise be a 
sufficient termination of a civil action fo-r the same 
purpose.®® 

§ 56. -Judgment or Acquittal 

A final Judgment or acquittal In favor of the defend¬ 
ant In the action or prosecution complained of Is a suf¬ 
ficient termination to sustain a malicious prosecution 
action. 

A final judgment in favor of defendant in a civil 
action®® or tlic acquittal of accused in a criminal 
prosecution®^ constitutes a termination sufficient to 


Icn £roods may bo broin?ht at that 
timo. 

Ija.-~S»ioU V. Olllw'HH* Hardware & 

Funilluro Co., Ifrfi Ho. IRO La. 
473. 

Va—Hpanglor v. Xhmssfs 40 H M, 42, 
103 Va. 270, 1 Ann.OaH. 0Jir», 

(2) Tlii« la true ov<*n Ui<»u>',h Juh- 
tico of i»<*aoo and HhorllT iln‘t<»an(*P 
Intondod to lay mat tor hoforo r.nuul 
jury.--Hootl V. OMlssonH' Uardwaro & 
PurnlUiro (1o„ Hin»ra. 

44. •Jair.* v. Hlono, ll*t P.Sd 

835, 18 <-al.2<l Mfl, 135 TTC, 

38 O.J. p 441 nolo 8H. 

Pegadsnoy of second ootloA 
Pondancy of notion for <lAmnKnH 
when complaint In action for niall- 
eJouH proM«‘o,utIon i« <lo<'n not bar 
right <0 rooovory hoiwiMo <if unHiio- 
coflflful pr<tM(*oul ion of rn’ovlmm ac¬ 
tion on Hanw alicr.adoiio <tf dauuiKCH. 
—Pooiilor V. Obifi. 102 I’.Sd 0:»3, 71 
Cal.Aj>p.2(l 382. 

4B. Cal.- JafTo V. Hiomi, 114 P.2a 
33'8, 18 OiU2<1 14<0, 135 A.X4.U. 775. 
XiagaX temilttatlon 
Tn order for a plain!ill to riM'ovor 
for mallolouM pronooulion, thorn mual 
be an acquittal, dl.Moliargo, or dla- 
mlssaJ of the proMooulUm to 
tuto a logal tormluatibn of iho ac¬ 
tion again.'it Iht* plaintItT, -Vi'iUTor v. 
Tomlch, Ohio App.. 08 N.rci.2d 110. 
Setting aside of sentence 
JuHtico court’n Hotting anidc of Jail 
ftontonco did not dl8liirl> convloiioxi 
on moritH and tonntnatn on ho in 
plaintilT'H favor, onabling him to 
maintain ault for malloimiH iproHoou- 
tion.- -Plum V. ttooket, 7 P.2d 1111, 
120 Cal.Aim. 507, 


4G. dal.—.Taifo v. Stone, 114 P2d 
335, 18 Oal.2d 146, 135 A.LR. 77i5 

47. Oal,—Jaffe v. Stone, Hupra 

48. do.—Price V. Cobh, 3 fl.R2d 131. 
60 Oa.App <50. 

49. Conn.—Sco v. Gossclln, 48 A.2d 
'560, 133 Conn. 158. 

Mo.—Lohmer v. Smith, 2184 SW. 167, 
220 M<f.Aa>p. 251. 

Or.—Hhaw v. Moon, 24*5 P. 318. 117 
Or. 05'8, 45 A.Urt. 600. 

38 ajr. p 442 noto 08 [a] (1). (2). 
riUttg of supplemental complaint 
The abandonment of a cause* of ac¬ 
tion by the Aling of amondod or atip- 
rlc‘inontal ploodlnKs based on a dlf- 
foront oouMO of action has boon hold 
to conatltuto aqch a termination oh 
will lay the foundation for an ai*- 
tfon for malicious proHccullon.-- 
Ilratton v. lOxchango State Rank, 281 
807, 120 Kan. 82. 

Bolease of prisoner by d(n>uty 
HluTlff iH not abandonment of prono- 
outlou onnbUna prlHouor to maintain 
action for mallcloiiH ■proHooutlon.— 
(luldry V. Savoie, 115 So. 277, 161 La. 
lO.U. 

Voluntary withdrawal of orianinal 
complaint 

X^.JT.—Jlamtulll V. Mack Xntornatipnal 
Motor Truck Corporation, 141 A, 
77*5, 104 N..'J.Lnw 551. 

50. CfU.—daffo V. Slone, 114 P.fd 
335, 18 iPaUSd 146. 13i6 JuUli. 775. 

51. •Cal.—Jaffo v. Stono, supra. 

52. Kan.—^Ifratton v. IQxohango 
State lUtnK 281 P. .867, 859, 129 
Kan. 83. 

53. Mo.-«Powon V, SchuKa, App., 
118 S.W.2<1 26. 
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Oonstmotion of JnAfiTment 
In doterinlning whether a proceed¬ 
ing ending in a Judgtnont turmiual(*d 
favorably to Iho (party Injuiod by the 
proceeding, the Judgment should bo 
considered as a whole.—Murdock v. 
Oorth, 160 P.2d 489, 65 Cal.Api).2(r 
J70. 

Recovery of smoUov sum than 
olalmed 

An action for nialioiouH proHoou- 
tlon could not bo maliitaluod wUoro 
dof(*ndant had obtainod a judginont 
against plaintllT in the proooeding 
complained of, even thougli uuoh Hum 
woH only a htnall .pari of the amount 
sued for—-Murdeofc v. (lorth, miprn. 
64. Ark.—Oldham v. Hrntth, 147 S. 

W'.2d 361, 201 Ark. 003. 

Conn.—bkmario v. Cavallaro, 142 A. 
891, 108 Conn. 40>- McCann v. Al¬ 
len, 131 A, -SIO. 105 Conn, 177. 

La.—Uarrlos v. Years, App., 184 So. 

212 . 

N.J.—'Low© V, *Worlmnn, 1 A. 489, 47 
K.J.Law 413—Ki*orm*y v. Mullon 
Suburban Mt»t(.r», 41 A.2d 274, 23 
K.J.MIho. 83. 

Ohio,—tTnion v. TTnil(‘d licit(‘ry Serv¬ 
ice Oo., 171 br.M. C08. 35 Ohio Am>. 
68- ‘Kooh V. Teniiison, 19 Ohio Ai>p. 
239. 

38 CU. p 411 noto 89. 

Aoqtdttol on. dliforcnt charge 
An acquitInl of a matiTlally dif¬ 
ferent charge thnn that .made bv 
the proftooutor in hlw information or 
nflldavit cannot bo said to l>e a tt*r- 
mlnation of the pronocution begun by 
the pnuK'culor In favor of axlalntilf.—- 
Schwatka v. DavldHon, 26 P;ul>ist. 
111.1-(Jrimth V. WhltoHtonc, 14 Pa. 
Dist. 622. 



§ 56 

sustain an action for malicious prosecution based 
on such action or prosecution. Ordinarily, however, 
it is not necessary, in order to the maintenance of 
the action, that there should have been a judgment 
on the merits in plaintiffs favor or a verdict of ac¬ 
quittal, as the proceedings complained of may not 
have reached such a stage;®® but it has also been 
held that if the criminal proceeding goes to trial a 
termination of the prosecution by an acquittal or by 
some form of judgment equivalent thereto is neces¬ 
sary.®® 

Effect of appeal or motion for new trial. The 
general rule seems to be that the action will not 
lie during the pendency of an appeal from a judg¬ 
ment rendered in the proceedings complained of®^ 
or pending a motion for a new trial therein.®® In 
the absence of a motion for new trial, however, an 
action may be maintained for malicious prosecution 
after final judgment in favor of the party bringing 
the action, although before expiration of the time 
within which a new trial might be granted.®® The 
dismissal of an appeal from a judgment in favor 
of a party is a final disposition of the case in his 
favor such as will authorize the institution by him 
of an action for malicious prosecution,®® and so is 
the rendition of a judgment on appeal in his favor. 


54 C.J.S. 

although the judgment of the lower court was ad¬ 
verse to him.®^ However, where a decree for com¬ 
plainant on a bill in chancery brought in the cir¬ 
cuit court was reversed by the court of appeals, 
with a mandate directing the circuit court to dis¬ 
miss the bill, it was held that this was not such a 
final adjudication and determination of the suit as 
would authorize defendant to bring an action for 
malicious prosecution before the mandate was car¬ 
ried into effect.®® 

§ 57 . -Dismissal or Discharge 

a. In general 

b. Discharge on preliminary hearing 

c. Discharge on failure to indict or 

quashal of indictment 

a. In Gfeneral 

The diemissal of the proceedings, and, In a orlm- 
Inal case^ the discharge of the accused, as a general rule 
constitute a sufflcient termination to support an action 
for malicious prosecution. 

The dismissal-of the proceedings complained of, 
either voluntarily or by reason of a failure to prose¬ 
cute, and, in a criminal case, followed by the dis¬ 
charge of accused, in general constitute a sufficient 
termination thereof to support the action.®® The 
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SivlBloa of ooets 

In action for malicious prosecution 
of plaintiff for larceny of personalty, 
fact that verdict In criminal case ac- 
•quittingr plaintiff divided costs be¬ 
tween plaint! ft and defendant was 
held not to preclude recovery on 
ground verdict was not favorable in 
crlmlnaJ case to plomtlfC—Anolik v. 
Marcevsky, 186 A. 418, 122 Fa.Super. 
138. I 

65. Cal.—-Hudson v Zumwalt, 149 P. 

2d 467, 64 iCalApp2d 86*6. 

Conn.—See v. Oosselln, 48 A.2d 660, 
18*3 Conn. 158 

N.J.—Valero v. McCabe, 48 A.2d 666, 
183 N J-Law 186. 

•S.C-—Jennings v. Clearwater Mfg. 

Co.. 172 S.E. 870, 171 SC. 498 
Tex,—^Rust V Pa,ge, Civ.A©p„ 52 S. 

W2d 987, 941. 

98 C.J. p 4f41 note 90. 

56. Cal.—Jaffe V. Stone, 114 P2d 
335. prior opinion 106 P.2d 946, 18 
Cal 2d 146, 136 A.liR 775. 

Conn.—See v. Qosselln, 48 A.2d 560, 
133 Conn. 168. 

Mass.—^MacLean v. Naiimkeag Trust 
Co, 167 NB. 748, 268 Mass. 437— 
Fogg V. First Nat. Bank, 167 NB. 
251, 268 Mass. S5. 

Ohio.—-Koch V. Tennison, 19 Ohio 
App. 238. 

Trial by Jury 

Nothing short of an acaulttal will 
answer where the prosecution has 
proceeded to trial by petit Jury.— I 


Kirkpatrick ▼. Kirkpatrick, 89 Pa. 
288. 

57. N.T.—^Nebenzahl v. Townsend, 
10 Daly 232, 61 How.Pr. 363. 

38 C.J p 441 note 92. 

68. N.T.—Continental Constr. & 
Impr. Co v. Vinol, I N.Y.S. 200, 14 
N.T.ClvProc. 293. 

59. R.I.—^Foster v. Denison, 8'6 A. 93, 
19 R.I. 351. 

60. Va—-Evans v. Atlantic Coast 
Line R. Co., 58 SB. 8, 105 Va. 72. 

61. N.T.—Burt v. Place, 4 Wend. 
591. 

Absence of 8Ubseg,a«B.t appeal 
In absence of an appeal from the 
county Judge's decision reversing a 
Judgment of conviction entered on a 
plea of guilty before a munlclipal re¬ 
corder, such decision, whether right 
or wrong, ended the prosecution of 
the criminal proceeding, as regards 
the right to maintain an action for 
malicious prosecution.—Francisco v. 
Little Falls Dairy Co., 296 N.T.S, 
966r 163 Misc 165, 176, modlAcd on 
other grounds 298 N.Y.S. 282, 249 
App.Dlv. 922. 

68- Ky.—Spring v. Besore, 12 B. 
Mon. 651. 

63. Cal.—-Williams v. Callfomie 
Milk Producers' Ass'n, 28 P.2d 60, 
136 Cal App. 172. 

Ga.—^Underwood Elliott Fisher Co. v. 
Evans, 18$ SB. 858, 58 G!a.App. 
673. 


Ill.—Vasols V. X’ooples Gas Light ft 
Coke Co., 17 N.E.2d 234, 297 Ill 
App. 634. 

Mo.—Higgins V. Knickmeyer-Fleer 
Realty ft Investment Co, 74 S.W. 
2d '805, 335 Mo. 1010—Lindsay v. 
Evans, App., 174 S.W.2d 306—La 
Chance v. National Pigments ft 
Chemical Co., A*pp., 104 S.W.2d 698 
—Madden v, Covington, App., 86 S 
W,2d 100. 

N.J.—.Valero v. McCaWe, 48 A.2d 666, 
133 N.J.Law 185—Coaepus Juris oit- 
ed In Ilommlll v. Mack Internation¬ 
al Motor Truck Corporation, 141 A. 
776, 776, 104 N J.Law 661—Lowe v. 
Warlman, 1 A. 480, 47 N.J.Law 
413. 

N.M—Nelson v. MIU. 232 P. 626, 80 
N.M. 288. 

NY.—^Mnrlon Steel Co. v. Aldorton 
Dock Yards, 227 N.Y.S. 678. 228 
App.Div. 741, 

Pa,—Corpus Juris cdtod in Ayre v. 
Dldwtoin, 12 A.2d 10, 20, 337 Pa. 
471. 

R. I.—Quinlan v. PrcHlin, 200 A. 980, 
61 R.I, 327.r-Coxpus Juris oited in 
Moreau v. Picard, 160 A- 920, 021, 
64 n.r. 03. 

S. C,—Jennings v. Clearwater Mfg 
Co., 172 S.E, 870, 171 fi.C, 408. 

Tox.—Rust V. I’age, Civ.App., 52 fl. 

W.2a 037, error dismissed. 

38 C J. p 442 note O'S. 

BssentlsA easnuat 
The discharge of accused in a 
criminal prosooutlon Is an essential 
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fact that sudi dismissal is wrongful has been held 
to he immaterial in the absence of any efforts to 
secure further prosecution,®* and the fact that ac¬ 
cused may be subject to further prosecution has 
been hf^<^ to be of no consequence if no further 
prosecution is actually begun.®® The general rule 
has been held not to apply, however, where the 
dismissal or discharge is merely technical,®® or has 
been improperly obtained,®^ or results from efforts 
of accused to thwart officials by suppression of evi¬ 
dence, flight from the jurisdiction, or other acts of 
‘like nature.®* The mere fact that the complaining 


$ 57 

witness instructs an officer not to serve the warrant 
issued on his complaint does not end the proceed¬ 
ing.®* 

b. Discharge on Preliininary Hearing 
As a general rule a discharge of the accused In a 
criminal prosecution by the examining magistrate at a 
preliminary hearing Is a sufflelent termination on which 
to base an action for malicious prosecirtlon. 

As a general rule a discharge by an examining 
magistrate at a preliminary hearing is a sufficient 
termination of the proceedings to support an action 
for malicious prosecution,^® and his motive in dis- 


element of an action for malicious 
prosecution based thereon, and a 
“discharge** means no more than a 
release from custody, signifying a 
termination of the particular prose¬ 
cution.—See V. Gosselln, 48 A.2d 560, 
133 Conn 156. 

xaiiooeiioe of aooased ftndloatod 
A dismissal of the prosecution be¬ 
fore a trial on the merits is a suffl- 
clent termination within the reauire- 
ments if it is of such nature as to 
indicate the innocence of acoused.— 
Jaffe V. Stone, 314 P.2d 326, 18 Cal. 
2d 146, 135 A.L.n. 776. 
msiiiissal ohargeable to oomp to l nant 
la proseentioA 

(1) Termination of prosecution in 
favor of accused by dismissal must 
result from dismissal chargeable to 
conyplalnant.-—XCoUer v. Butler, 221 
N.T.S 323. 220 AppBlv. 212, reversed 
on other grounds 168 K.S3. 610, 2*16 
NT. 249, 56 A.Ii,B. 349. 

(2) Whore proceeding has been de¬ 
termined in accuHod*M favor by dis¬ 
missal or dlseoniinuance based on 
some act chargeable to complainant, 
as his consent or his withdrawal or 
abandonment of prosecution, founda¬ 
tion has boon laid for action for 
malicious proscfcullon.—Z^ovy's Store 
V. Bndicott Johnson Corporation, 5 K. 
m2d 74, 272 N.T. 105—Ifalhurstadt v. 
New York lilfo Xns. Co., 86 N.X9. 801, 
194 N.T. 1, 10, 21 UR.A.,N.S„ 293, 16 
Ann.CaB. 1102. 

XMsinJisstui by district attorney 
Wls.—Myhre v. Ilessey, 9 N.W.2d 
106, 242 Wls. 6'38, 160 A.X^.R. 889. 
Blsohatge from bail or Imprison- 
meat terminates the prosecution.— 
Lowe V. Wartman, 1 A. 489, 47 N.J. 
Law 413—Kearney v. Mai Ion Subur¬ 
ban Motors, 41 A.2d 274, 28 N.J.Mlse. 
83. 

XttsMissal of sartraditioa prootodlngs 
by govetoor 

N.T.—Keller v. Butler, 158 N.ID, 610. 
246 N.T. 249, 65 A..L.Xt. 349. 

Xelsase la another state 
Plaintiffs release from Jail In an¬ 
other state on instruotlons from at¬ 
torney general of this state given 
after Investigation was held “ter¬ 
mination*' of proseoution entitling 


plaintiff to maintain malicious prose¬ 
cution action.—^Martin v. Wahl, 66 S 
W.2d 608, 17 Tenn.App. 192. 

84. Mo—Lehmer v. Smith, 284 S.W. 
167, 220 MoApp. 251. 

65. Miss.—Brooks v. Super Service, 
Xnc., 183 So. 484, 183 Miss 838, 
suggestion of error overruled 186 
So. 202, 183 Miss. 833. 

68. N.T.—Halberstadt v. New Tork 
Life Xns. Co.. 86 N.B. 801, 194 N. 
T. 1, 21 L.II.A..N.S., 293, 15 Ann. 
Can. 1102 

38 C.J. p 442 note 99. 

Blsmissal not on merits 
The institution by defendant in 
Now York of three suits against 
plaintiff did not render defendant lia¬ 
ble for malicious prosecution, where 
defendant in first suit won final in¬ 
junction which remained in effect, 
and the two remaining suits, which 
were more civil suits unaccompanied 
by arrest, attachment or injunction, 
were dismissed not on merits, but on 
ground that defendant had mistaken 
Its romedy.—Sunklst Drinks v. Cali¬ 
fornia Fruit Growers Exchange, D.C. 
N.T., 26 F.Supp. 400. 

N.T.—tlalbersladt v. New Tork 
Life Ins. Co.. 80 N.IC. 801. 194 N.T. 
1, 21 •L.Xl.A.,N.S., 293, 16 Ann.Cas. 
1102 ., 

38 C.J. p 443 note 1. 

oa Cal.—Jaffe v. Stone, 114 r.2d 
385, 18 Oal.2d 140, 1'35 A.UR. 775. 
T(‘rminnllon by procurement or mis¬ 
conduct of accused see infra 9 68. 

69. U,T.—‘Mltcholl V. Donanski, 65 A. 
Oil, 2i8 B.I. 94, 126 Am.S,U. 717, 9 
L.ri.A.,N.S., 17J, 12 Ann.Cas. 1019. 

38 (U. P 443 note 2. 

70. Cal.—Jaffe v. Stone, 114 P,2d 
335, 18 Oal.2d 140. 135 A.L.U. 776, 
prior opinion X*.2d 040. 

S,C.—Clemmons v, Nicholson, 198 S. 
W, 180. 188 S.C. lO-l—Jennings v. 
Clearwater Mfg. Co., 172 S.3S. 870, 
171 H.O. 408. 

Wls.-'-Ooxpus Fouds olted in X.iechner 
V, Mbenreiter, 202 N.W. 91'3, 917, 
235 Wls. 244. 

38 C.J. p 443 note 8* 
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XNsmissal for lack of evldenoe 

(1) Ordinarily a dismissal of a 
charge by the committing magistrate 
for insufllciency of evidence forms a 
sufficient basis for an action for 
malicious prosecution. 

Cal.—Jaffe v. Stone, 114 P.2d 836, 18 
Cal 2d 146, 135 A.L.B. 775. 

Or.—^Kuhnhausen v. Stadelman, 148 
P.2d 239, 174 Or 290, rehearing 
denied 149 P.2d 168, 174 Or. 290. 

(2) However, there are also deci¬ 
sions holding that such a dismissal 
at a preliminary hearing of a felony 
case does not constitute a final ter¬ 
mination of the proceedings.—Baylor 
V. Parsons, 106 P.2d 638, 41 Cal.Apxs 
2d 316. 

Dlsnodpsal of warrant 
Order, entered and offleially signed 
by Justice of peace boforo whom war¬ 
rant was sworn out, stating that it 
was dismissed by order of prosecu¬ 
tor, constituted prlma facie a ter¬ 
mination of prosecution in favor of 
person arrested under warrant, so 
as to afford basis for action for mali¬ 
cious prosecution subseauently in¬ 
stituted, in absonco of anything fur¬ 
ther as to continuing or abandoning 
prosecution. —Odin v. Kendrick, 33 H. 
H.2d 417, 199 <la, 147, conformed to 
33 a3S.2d 883, 72 Oa.App. 302. 

Continnaama distinguished 
JuHtlce*H statement that defendant 
could go and ne(*d not return unless 
notified was hold not a continuance 
barring action for malicious prose¬ 
cution after elapse of the period of 
time for which the Justice may grant 
a continuance.—Winkler v. Xi^enolr 5s 
Blowing Bock liinoa, 148 S.I9. 213, 
195 N.C. 673. 

Voidable order discharging accused 
was hold to be a sufficient ground for 
maliolous prosecution action.—'Clem¬ 
mons V. Nicholson, 1918 S.B. 180, 188 
6.C. 124. 

Statutory iudoxsement 
Final termination by dlMcharging 
accused at preliminary hearing is 
sufficient, notwithstanding Justice of 
peace failed to make statutory in¬ 
dorsement of discharge on prelim¬ 
inary information.—<Subftle v. Nios, 
261 N.W. 891, 62 S.D. 104. 



§ 57 

charging the accused person is immaterialJi A 
limitation of the rule has been recognized to the 
effect that, although one arrested on a criminal 
warrant is discharged by the magistrate, if the 
prosecutor with due diligence follows up the prose¬ 
cution, and carries it on in a court having jurisdic¬ 
tion to try the case on its merits, this is in effect 
a continuation of the original prosecution.'^^ 

c. Discharge on Failure to Indict or Quashal of 
Indictment 

As a general rule a discharge of the accused follow¬ 
ing a failure or refusal of the grand Jury to indict is a 
sufhcient termination on which to base a malicious pros¬ 
ecution action. 

A failure or refusal of the grand jury to indict, 
followed by the discharge of accused, is in general 
a sufiScient termination of the proceedings,^^ al¬ 
though there may be no formal order of discharge 
by the court.^^ It has also been held, however, 
that a mere failure of the grand jury to act, the 
proceedings having been continued from one session 
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to another, is not a sufficient termination,*^5 especial¬ 
ly where it finds an indictment on the same showing 
at a subsequent term.*^® 

If an indictment is quashed, and accused is dis¬ 
charged by judgment of the court, there is a suffi¬ 
cient termination of the prosecution to maintain 
an action for malicious prosecution 

§ 58. -Termination by Procurement of 

Defendant or by Compromise and 
Settlement 

As a general rule a termination of a criminal prose¬ 
cution Oir civil act[o>n which has been brought about by 
the procurement of the defendant therein, or by com- 
promise and settlement, will not support an action for 
malicious prosecution. 

Where the termination of a criminal prosecution 
or civil action has been brought about by the pro¬ 
curement of defendant therein,*^® by some act, trick, 
or device preventing the court’s consideration,or 
by compromise and settlement,®® an action for ma- 
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71. NT—Robbins v. Robbins. 80 N 
E 977, 133 N.T. 597, 28 Abb.N.<Cas. 
256. 

72. Oau—Pnee v- Cobb, 8 S E 2d 181, 
60 Ga.App. 69. 

88 C.J p 443 note 5 

73. Oa—^Hearn v. Batchelor, 170 S. 
E. 203, 47 Qa.App 213 

N.J.—Kearney y. Mallon •Suburban 
Motors, 41 A.2d 274, 23 NJMisc. 
8*3. 

Tex.—Coxptui Juris guoted In Zello v. 
Glover, ClvApip., *59 S.W.2d 877, 
878. 

38 C.J. p 443 note 6. 

As exoneration of accused 
Accused, against whom no indict¬ 
ment has been returned and no con¬ 
tinuance of his case ordered, is ex¬ 
onerated from criminal responsibil¬ 
ity with respect to his right to bring 
action for malicious prosecution — 
Zello V. Glover, supra 

74. Tex.—CoExnis Juris quoted in 
Zello V Glover, Civ.App, 69 S-W- 
2d 877, ■87*8. 

88 0.J. p 443 note 7. 

75. Mass.—^Knott v. Sargent, 125 
Mass 95. 

38 C J. p 443 note 8. 

76. Tex —^Von Koehring v Witte, 
40 aw. 63, 16 Tex Civ.App 646. 

77. U.S—Cook V Proskey, N.T., 138 
P. 273, 70 CC.A. C63. 

JS C J. p 443 note 10. 

78. Cal.— Covffoa Juris quoted tu 
Pasklo V. Williams, 6 P.2d 505, 506, 
214 Cal. 482 

Ill—Ewe V Angland, 60 N.B 2d 774, 
325 I11.APP. 677—Barth v Keller, 
42 NE2d 871, 31'5 lll.App 200 
Mass.—^Bannon v. Auger, 160 N.E, 
26'5, 262 Mass 427 


N.T.—^Levy’s Store v Endicott John¬ 
son Corporation, 6 N.E 2d 74, 272 
NT. 155. 

Pa.—Corpus Jnrls quoted in Alianell 

V. Hoffman, 176 A, 207. 208, 317 Pa. 
148—Corpus Juris quoted In Fen¬ 
ton Storage Co v Feinsteln, 195 
A 176, 180, 129 Pa.SiEper. 125. 

Tex—Sullivan v. O'Brien, Civ.App., 
815 S.W 2d 1106, error refused 
Wis—Corpus Juris quoted In Ijech- 
ner v Ebenrelter, 292 NW. 913, 
917, 235 Wis 244—Corpus Juris 
quoted in Schwartz v. Schwartz, 
240 N.W. 177, 380, 20'6 Wis. 420. 

3*8 C J. p 448 note 12. 

Acts of defendctot’s attorney 
Kan—Green v Womock, 68 P.2d 
1059, 144 Kan. 170. 

DismlBBal of appeal 
Where ploinliff caused defendants' 
appeal to be dismissed as involving 
only moot questions, suit for mali¬ 
cious prosecution cannot thercarter 
be based thereon —^B'opklns v. Well¬ 
man, 30 P.2d 429, 156 Okl 302. 

Waiver of costs by successful de¬ 
fendants in prior action did not alter 
fact that action terminated favorably 
to defendants, as regards a defend¬ 
ant’s right to maintain an action for 
malicious prosecution by civil proc¬ 
ess.—Schierloh v Kelly, 2 N T.S.2d 
188. 2'58 App.Div. 373. 

79. CaJ—^Taffo v. Stone, 134 P.2d 
33>6, 18 CEa.2d 146, tSB 7K. 

N.T—^Levy’s Wore v. Wndieott John¬ 
son Corpoiation, 5 N.E.2d 74, 272 
N.T 156 

SB.—Staulfacher v. Brother, 202 N. 

W. i67 S.D. 314, 128 A.Uli 
926. 

Dismissal resulting from misconduct 
of accused see supra § 57 a. 
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Absence fjrom state 
S.D—Staulfacher v. Brother, supra 

80. Cal —Corpus Juris quoted In 
Paskle V. Williams, 6 P 2d 605, 506, 

214 Cal. 4182—Corpus Juris cited tu 
Eustace v, Dcchter, 128 P.2d 367, 
371, 53 Oal.App.2d 726—^D’Alessan- 
dro V. Pickford, 70 P.2d 54-6, 22 
Cal.App.3d 239. 

Go.—^Davison-Paxon Co. v. Walker, 
163 SE. 212. 171 Oa. 532, answers 
to certined queslions conformed to 
165 R.R too, 46 <la.App 395 
Ill.—Ewe V. Anghmd, 60 N.E.2d 774, 
326 TlLApp. 677—Barth v. Keller, 
42 N3q.2(l 871, 315 TIl.App. 200. 
Ky—Corpus Juris oitod iu Davis v. 
Brady, 291 S.W. 412, 414, 218 Ky. 
384. 

Minn.—Corpus Juris cited iu Fried¬ 
man V. (JoffHteln. 234 N.W. 696, 
697, 182 Mtnn. 3!MI—Nelson v. Na¬ 
tional rasually fo, 228 NW. 437, 
179 Minn. 53, 67 A.Ij.U. 509. 

Miss.—Jones v. Donald Co., 102 iSo. 

•540, 137 Miss. 6()2. 

N Y.—ZehrowHkl v. Ihihlnskl, 16 N 
W3d 355, 278 N.Y. 3.'12, ri'orgument 
and motion to ninoiid reniitt I tin* de¬ 
nied 17 N.J6.2d 133. 278 N.Y. 712— 
Dowatide v. Mi: eulierg Farms, 20 
N.Y.i4.2d 747, 260 \jnp.I)iv. 48, mo¬ 
tion dimh'd 31 N IC.2d 002, 285 N. 
Y, 742, anirmed 3'« N.M,2d 684, 286 
N.Y. 634—Petersen v. Metropolitan 
iXulfe Ins. 281 N.Y.H 68, 245 

App.DIvr. 825—'Follemler v. Merl, 
272 N.Y.S, 441. 242 A'pp.Dtv. 650, 
anirmed 1!)5 N.W. 1«7, 266 N.T 534 
—DoiiJh,J. Slgl, Ine., v. Bresnahan, 

215 N.Y.S. 735. 210 App.Div. 634 
—Psaty V. Fifth Avi*. Sc Ninety- 
Third Wt. (lorporat ion, 229 N.T.S. 
384, 132 Mine.. 278. followed in 229 
N.T.S. 763, 132 MIhc. |279. 
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licious prosccnticm csixmol be maintained A limi¬ 
tation of the rule. reco^ttiziMl by sonic decisions, is 
that the proniroiiient or compromise must be volun¬ 
tary and not indneed !»y duivss and it has been 
held that the fact that plaintiff consented to the dis¬ 
continuance of a criminal prosecution ajyainst him 
after coxicIusiv<‘ evidence of his innocence had been 
presented t*i the party institutixi^ the prosecution 
does not bar his ri{;:ht to an action for malicious 

prosecution.*^ 

§ 59. — Nolle Prosequi 

The entry of a nolle proeequi hie generally been held 
to be a eufnclent termination ef a erlmlnal proceeding 
to eupport an action for maiteloue proeeoutlon. 

While there are mitlioritxca holding that an ao- 


i 59 

tion of malicious prosecution will not lie on the en¬ 
try of a nolle prosequi,** at least in the absence 
of some other affirmative act or circumstance show¬ 
ing abandonment of further prosecution,** the 
weight of authority is to the effect that it puts an 
end to the particular prosecution and is a sufficient 
termination thereof to authorize accused to sue for 
malicious prosecution ** However, although there 
is some authority apparently to the contrary,** it 
has generally been held that the foregoing doc¬ 
trine has no application where the nolle prosequi 
is entered by the procurement of the party prosecut¬ 
ed, or by his consent, or by way of compromise,*^ 
or where the nolle prosequi is entered by reason of 
some tcclinical irregularity or informality in the 
proceedings.** There is authority to the effect that, 
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Ohic.-^urlH V. tii^xiox ftnrfiiti* <!o.. 40 
N.RLM um, (IK Olito 
Pa.- <kirpttc jrvLVis quoted In Allnttii*lt 

V. iCiiirtuMti. 170 ;mk. 317 

1 * 0 . 14 H cuxptts jraiig quoted hi 

m A. 170. iKfl, i;*» VnlUwor. ISO. 

V. tirofli<*r, SOS Xf. 

W, 4as. 07 Sll. led 

920. 

T«»x. Siilllvaxi V. (>‘llrl»*ii. ^’Iv. \pp.. 

H 11110. miMf 

WlM.>'Cloxinui OTurlg quntikd la f«ff*h** 
ncT V. Klo’iirf'lfip, 80!* N U*. »in, 
917. 8.10 Win. !*(l Ooepup OTurill 
quotgd ta Hrliuiit'la v. SMiwnriK, 
340 N.VV. tTV* lK«i 8«0 Win. 48il, 

90 (tJ. p 4(1 tt<*lc< I !. 

**Whrr<« till* ((**0 iMlnvtl In a f*rlm- 

Inal wtth (li<* 

prcirii*f*ut«»r flu* ulitrti l.t iti«* 

III l?<Mi»% llu* prtiM'i'ii 
tten. nlthniiKh flifnliy tmiiliKiiiM In 
wot fl rnv<(tiiM> (« tin* il**' 

fiWUliint.** Kthtlll V. Otarll. 101 RK. 
493. SI rln,\|ip, 741. 

ttMsou for mlA 

Tn iiu«*h II *•! • tluT*' H rot* It on ml 
tmlttnlon of inulMloi* tliot itilutii 
ttrr c*Amiot nft* rw. 11**1 ti itfn 1 ii Oor* 

PM cruris <*ti#d la tlnitiiT v itrivm 

St Ills, 4/8 so «u. V 

444 wiitf* t.1 lot til 

XUsooatlaaaai I* ut aotlca t*y nitpn 
llLlIotl. Ilflrr f« lillMtron tlljlllirfloil 
'viiH viti*ntri| sthi ttiriti**r hiluiii'fluw 
<t**n|rtl. qil* |l•*|l| tfiO tfi t«l'* • tUcif A*' 
tioki for }«i*»**« 1*11 (ion, 

J tit* , V |fii'tinihoit **I5 

if.T.s. 79 : 1 , 8It; ipniov. uni. 

ftmgat or Mtt 

lit. MiwoMa V {•('hnnrtw. q ^fl!!'«l 
040, 300 III, ;*iv, 11 :* .\ I. u n!t.< 

Ky. Ititilii V llrAih. 8SI (t.w. 418. 
310 K> n*>l 

haiiH, Itninutit Aiiit**t** 100 NJOi 
881, 808 Mu-iti. (9/. 

01. Wt.i. Cburptui 9utUi qwitiid la 

brrhWiT ^:t(l*tlr«*lt*T* 8*48 N.W. 

813< 817, m Wirt. 811 OtindUl 


xis quoted la RchwaHx v, Sohworta 
2141 N.W. 177. 200 WIh. 480. 

30 (\J. p 444 iioto 14. 

Apdoinr under duxecu 
M) l*lalntlflr*M Apwiofry indtieod by 
ditruAA n*«Mltlnic In Hc*ttl**m<*nt of 
criminal s>nic<«ftdlnffA conHtltutud no 
bur In nrtion for xniUirlouK proMCcu- 
flnti.*—44**hwArtx v. Hrhwarta eupro. 

<8) IMalntiXTH apoloKy to uavo hrr- 
11**1 f Amt tin by fiHim dlHtroen watt not 
VftiuntAry.* 'Hrliwarts v. Srhwaxia 
rttprit. ' 

l^xoeeetttloa as duxees 
Mi«rii liability m the ortmlnal iproA- 
r*rutloii U« nut nttrh dnroHK tut would 
ttinici* arttlomont lnvoluntAry*--Joii«>M 
V. Ihitmld 102 flo. 040. 137 MIha. 
fioa. 

aa« v. Jontm, 11 s a. 201 , 

41 n.r. 161 . 

as. Mitiw. MfinU*an ▼. KiuunlcoiiK 

Triitd c!o„ 167 N.14. 740. 260 JMtutH. 

4.17 MiKir V. Nfit. Itiink. 167 

NT4. 281, SOK Mann. 36. 

so ('.4. p*l44 mfift 16. 
flult lauaediately after eatxy* 

An n<*tt<»n fur niwll4*iiiuii proniwMi- 
tlnn urtiinfit Ih* brmudit InimfdintMy 
iifliT th(* c*tit ry of A nollw proiu*(|iil 
III (Ilf* c*ritiititrit |ir(i<*«*«*(llnf7» el nr** 
1(1**1111117 l;i id 111 ntihjruf t«> pri»ni*c*u- 
(fi»n for thi* HHWii* iiiri*UM(v I’rlrc* v. 
(Iilib. .1 H.R:Ut 131* 60 <l(UA6»p. «0. 

i|4. (in. Prlrr v. CNilib, luipra. 

IIS* .'4(*n V, (}«*MM**llii. 46 A.Sd 

(lOo, 13.1 (!<>mt. 186. 

IVI. Hlldhniti V. Dliiinond ‘Htntcf 
tlrrwKry, 21 A.Sd 2iH3, 2 T<*ri*y 880. 
N.4. Utwn V. Wiirtmnn, I A. 469, 17 
N. 4 .X 411 W 418 ••Kmriiuy v. Million 
Htilnirlinn Moturrs 41 A.Sd 274. 28 
N.J.MInt*. 63. 

•V.i*. Mlt<*li**m V. NntJniinl Wriivlitir 
<*M.. 166 RM. .139. 31(1 N'.C. 782"- 
AliiTii**lhy V. Iturms 1H6 S.IO. 97. 
310 N.(\ *030 HtnnrlU v. tTndrr- 
Wimtl, 134 H.K. 64l», 106 N.{\ 47.1. 
Otiiii. Xriiw«*r V. (*li*rklu, App.. 60 N. 
14.3d 903. 


WlB.—-Lechnor v. Bbenrolter* 292 N. 

W. 913, 235 WlB. 244. 

38 C.jr. p 444 note 17. 
voue proeequi with leem 
A nolle proeequi, with leave, ae 
won ae when Kcnoral or unqualldod. 
is a eufllciont dotorminatlon of a 
VtroHocutlon to authorise an action 
for maltcioue proeooutlon. the suit 
boinip tormlnatod In both canoe.— 
Dlokoreon v. Atlantic Ucflnitif? Co., 
159 a.N. 446. 201 N.C. 90—Wilkineon 

V, Wllkineon, 74 H.M. 740. ISO K.C. 
266, 30 X4.U.A.,K.a. 1215. 

"Oeseat prooeeeue** 

The diHpoHAl of a proeeoutlon by 
entry of an order reoltlniy that **a 
ooeeat 9>rooeHHUM** wne Ihoroby on- 
t»rc*d in the oaeo followed by reloaee 
of fiof*uHod from ouHtody and the dte- 
miAHnl of th(» chariroe a^nlnet lilm 
conetltutod a termination in hie fa¬ 
vor on wliloh an action for malioloue 
yiroHoouHon could bo bared, the order 
Yxdnn for praetieal purponee equiva¬ 
lent to a formal “nolle proHeiiul.'***- 
ItrookM V. Hupor flervlee, 133 Ho. 484, 
183 Mine. 633, miffyeetion of emw 
overruled 16.1 Ho. 208. m Mien. 3.13. 
XkdlotBieut for wrong otfenea 
Mwt that ffTiiMd Jury hnd Indicted 
plaintiff for embexebwnent from de- 
fimdnnt tiinteiid «»f obtninliig .prop¬ 
erty undor f Alee protonnoe which was 
eharirnd by teHtlinony of defeiiciniil’H 
(•mploycui did not rell4*v«* defi^nclant of 
liability for mallelouit prneeeuUon 
where n*»lIo proeequi wae entered on 
th(k indlctmcmt.—Hower v* Clorkin, 
Ohio APP.. 50 K.7<.3d 002. 

W. K.y.—-Moulton V, Xiooehor. X 
Abb,N/M«. 198, as Ilow.l'r. 132, cf- 
armtwl 11 Uun 102, 53 Itow.lT. 66. 

a7* Ohio.--Howor v, Olcrkin, App.. 
no N.14.:*d 902. 

Wla-I^ei'hiier v. nbcnreJtor, 202 N- 
W. 91.1, 335 WlH. 344. 

38 nj, p 446 note 19. 

Sa. I III wall, ^^eong STau v* Conlon. 
33 Hawaii 363. 
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§ 60 

where the entry of a nolle prosequi is the mere act 
of the prosecuting' attorney without any action of 
the court thereon by way of discharge, such entry 
will not terminate the proceeding,but as to this 
there is also authority to the contrary.®^ 

§ 60. -Habeas Corpus 

As a general rule a discharge of an accused on 
habeas corpus pending action of the grand jury Is an in¬ 
sufficient termination on which to base an action for 
malicious prosecution. 


According to the weight of authority the dis¬ 
charge on habeas corpus of one who has been com¬ 
mitted to await the action of the grand jury is 
not such a termination of the prosecution as will 
enable accused to maintain an action for malicious 
prosecution.^^ It has also been held that release on 
habeas corpus after a conviction on the ground of 
excessive sentence is insufficient to support such an 
action.92 However, there are decisions in which 
a discharge by habeas corpus has been held suffi- 
cient.*® 


vn. PERSONS ENTITLED TO SUE AND PERSONS UABLE 


§ 61. Persons Entitled to Sue 

As a general rule only one who was a party to the 
proceedings on which a malicious prosecution action Is 
based may maintain the action. 

As a general rule, one, and only one, who was a 
party to the proceedings complained of as a mali¬ 
cious prosecution,and capable of holding property 
in his own right,^6 and who suffered directly from 
the wrongful act,^^ is entitled to maintain an ac¬ 
tion for malicious prosecution. However, it has 
been held that the heirs of a deceased judgment 
debtor may sue the judgment creditor for malicious 
prosecution based on proceedings to enforce a Void 
judgment against decedent’s lands although the per¬ 


sonal representative of decedent and not the heirs 
were the parties to such proceedings.®^ 

§ 62. Persons Liable 

As a general rule all persons having legal capacity 
to be sued may be held liable In an action for malicious 
prosecution. 

As a general rule all persons having legal capac¬ 
ity to be sued may be held responsible for damages 
in malicious prosecution on proof of all essential 
elements of the wrong.®® 

Exercise of state functions. A governmental body 
acting in discharge of a sovereign legislative func¬ 
tion is not liable for a malicious prosecution.®® 


Wls.—Woodworth v Mills, 20 N.W. 
728, 61 Wis 44, 60 Am.R. 135. 

89. Vt.—Drigrgs V. Burton, 44 Vt. 
124. 

38 C.J. p 445 note 21. 

90. 111.—Schoonover v. Myers, 28 
Ill. 808. 

88 C.J. ip <4415 note 22. 

91- NT.—Hinds v. Parker. 42 N.Y. 
S 955, 11 App.Div. 327. 

38 C.J p 445 note 28. 

Discharge on habeas corpus as res 
judicata In action for false impris¬ 
onment see Habeas Corpus 9 104 b 
( 2 ). 

92. Oa—Collins v. Baker, 181 S.XI. 
425, '51 Ga.App 669. 

93. Pa.—^Zebley v. Storey, 12 A. 8*69, 
117 Pa. 478. 

38 C.J. p 446 note 24. 

94b Cal.—Feebler v. Olds, 162 P.2d 
953, 71 Cal.App2d 382. 

88 C.J. p 452 note 88. 

Assignment of cause of action see 
Assisnments § 33. 

Bi^ht of husband or wife to sue for 
malicious prosecution of wife see 
Husband and Wife 5 403. 

Survival of action see Abatement 
and Revival 9 145 e. 

Attachment pcooeedlnars 
A father whose automobile was 

wrongrfully attached in action 

against son, to which action father 


was not a party, could not maintain 
action against son's creditor for 
malicious prosecution of attachment 
proceeding since father's remedy, if 
any, was for wrongful seizure and 
detention of automobile.—^H. Eiler- 
man A Sons v. Nestley, 148 S.W.2d 
287, 285 Ky. 412. 

Coxpozatioiui 

(1) In some jurisdictions a corpo¬ 
ration may maintain action for mali¬ 
cious prosecution, deutnaglng its busi¬ 
ness, credit, or property.—New Eng¬ 
land Tire A Sales Co. v. Helly- 
Bpringfleld Tire Co., 207 N.T.S. 96, 
123 Misc. 9154. 

(2) Therein an injunction restrain¬ 
ing public work under contract, al¬ 
though not naming corporate con¬ 
tractor, has been held to entitle it 
to sue for damages from injunction; 
and the fact that the summons and 
bomplaint in such Injunction action 
named the largest stockholder, In¬ 
stead of the corporate contractor, 
as defendant, was held unimportant 
on the Issue of the corporation’s 
light to sue for damages.—^Louls J. 
Slgl, Inc., V. Bresnahan, 215 N.T.S. 
785, 216 AppDlv. 634. 

(3) A corporation cannot maintain 
an action for malicious prosecution 
of its president in his individual ca¬ 
pacity although It suffered damage, 
the corporation being a distinct en¬ 
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tity separate and apart from the in¬ 
dividuals composing it.—^Honderson- 
Klie Hat Co. v. Cape Trading Co., 
Ina, 260 S.W. 498, 214 Mo.App. 243. 
95. SX3.—^Russell v. Cantwell, d e.C. 
477. 

38 O.J. p 452 note 89. 

99, Vt.—St. Johnsbury A L. C. R. 
Co. V. Hunt, 56 Vt, 670, 45 Am.R 
639. 

38 O.J. p 462 note 90. 

97. Mo.—Ripley V. Bank of Skid¬ 
more, 198 aw.^d 8*61. 

99. Mont.—Grorud v. Lossl, 136 P. 

1069, 48 Mont. 274. 

33 C.J. p 452 note 97. 

Defendant's connection with prosocu- 
I tion as clement of liability see su¬ 
pra 99 13-17. 

Arrevt oausod by private oltlzen. 
to be made by ofllcor is in principle 
precisely the same as though made 
by the private person--Olll v. Lewln, 
53 K.E.2d 33>6, 321 Ill.App. 633. 

99. Oondemaatlon, prooeedlag 
A sanitary district, which Insti¬ 
tutes and then abandons condemned 
tion proceeding, acts as an arm of 
the state in discharge of a sovereign 
Icglslatlvo function, and hence is not 
liable In tort to landowner for al¬ 
leged malicious prosecution of con¬ 
demnation proceeding.—Barmel v. 
Minnoapolis-St. Paul Sanitary Dlst., 
377 N.W. 208, 201 Minn. 622. 
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Landlord, A landlord without power to control 
or direct the tenant in the operation of the premises 
is not liable for a malicious prosecution instigated by 
the tenant.! 

Public officers, such as prosecuting or judicial of¬ 
ficers, are immune from liability in an action for 
malicious prosecution based on acts done in the per¬ 
formance of their duties.^ Some authorities limit 
this immunity to judicial or quasi-judicial officers or 
oflScers exercising functions of such officer.* 

§ 63. -Principal or Master in General 

A principal or master may be liable In an action 
for malicious prosecution based on acts of his agent or 


§ 63 

servant expressly ordered, autho>rlzed, or ratified, or 
committed within the scope of his authority or employ¬ 
ment. 

The general rules governing the liability of a 
principal for the torts of his agent, discussed in 
Agency §§ 254-261, or of a master for the torts of 
his servant, discussed in the C.J.S. title Master and 
Servant §§ SSS-S7S, also 39 CJ. p 1265 note 2-p 
1311 note 44, apply in respect of their liability for 
malicious prosecutions instituted or instigated by 
the agent or servant.^ Liability, however, does not 
arise from the mere fact of agency,® and, gener- 
erally speaking, the principal is not liable where the 
conduct of the agent is insufficient to impose lia¬ 
bility on himself.® 


1. Mo.—^Lindsay v. Francis, App., 
107 S.W.2d 07. 

2. D.C.—^Laug-hlin v. Garnett, 188 F. 
2d 931. 78 17.S.APP.D.C. 194, cer¬ 
tiorari denied 64 S;.Ct. 10(55, 822 U. 

S. 738, 88 Um, 1672. 

88 CL P 452 note 96 [a]. 

Liability of: 

Grand Jurors see Grand Juries 9 
45, 

Judges see Judflres 9'9 63, 64. 
ProsecutlnfiT attorneys see infra 9 
66 . 

Benson for rolo 

(1) Ihibllo policy is the basis for 
such Immunity.—Adams v. Home 
Owners' Loan Corporation, C.O.A. 
Neb., 107 »'.2d 180—I»holps v. Daw¬ 
son, O.C.A.S.D., 97 F,2d 339, 116 A. 
L.XI. 1348—Yasolll V, Goff, C.O.A.N. 

T. , 12 F.ad 396, 56 1289, af¬ 

firmed <18 S.Ct. 156, 275 U.S. <508, 72 
L.Bd. 395. 

<2) The policy results from the in¬ 
herent public necessity of haviny 
Justice adminlMtorcd through the 
process of accusation and trial which 
JustiAcs Immunity to those who are 
reauired by the laws to (perform the 
Indisptmsable oAflcial acts to that 
end.—Adams v. Homo Owners' Loan 
Corporal ion, supra. 

Fire marshal 

U. S.-“Phelps V. Dawson, O.C.A.6.D., 
97 K 2<1 389, 116 A.L.n. 1343. 

FoUoe JnsHoe 

U.S.—ltavcnscrofl v, Casey, C.C.A,N. 
y.. 139 F.2a 776, certiorari denied 
65 $.Ct. 63, 328 tr.H. 745, 89 'SMU 
596, rehcarlnfc denied 6(5 B.Ot. 114, 
323 tJ.a 814, 89 Ii.l0d. 648. 

Acts within anthorlty of ofOee 
(t) Public oHIcers are not liable 
for institvtlnff proiiecution, althoush 
aetinip with malice and without prob¬ 
able cause, if the matters acted on 
are amons those generally commit¬ 
ted by law to the control or supt'rvi- 
sion of their ofltee and not manifest¬ 
ly or palpably beyond (he authority 
thereof.---Anderson v. Rohrer, D.C. 
Fla., 8 F,<6upp. 867. 

(2) A county Judge, ordering wo-, 


man's removal from Jail to hospital 
psychopathic ward, and district at¬ 
torney, who swore that woman was 
In grave mental condition after re¬ 
ceiving police Justice's letter insinu¬ 
ating against woman's mental status, 
wore Immune from civil liability to 
her for malicious prosecution.—Rav- 
onscroft v. Casey, C.C.AN.T., 139 
F.2d 775, certiorari denied 65 S.Ct. 
53, 323 tr.S. 74>o, 59 L.Bd. 596, re¬ 
hearing denied 6‘5 S.Ct. 114, 823 U.S. 
814, 80 L.Bd. 648. 

Acts not withla rule 

Public oAlcors' alleged activities In 
bringing false charges against plaln- 
tiff to altonllon of bar association 
were privileged but did not come 
within rule that prosecuting olAcers 
arc immune from civil liability for 
conspiracy or malice in carrying out 
Their duties,—^I^aughlin v. Garnett, 
138 F.2d 031, 78 TT.fl.App.D.a 104, 
certiorari denied 64 act. lO-SS, 822 
U.a 788, 88 L.Bd. 1572. 

3. Cal.—White v. Brinkman, 78 P.2d 

254, 23 Oal.App,2d 307. 

Benson for role 

THiblic policy docs not require that 
doctrine of immunity be extended so 
far as to exempt from civil liability 
a peace oAlcor who maliciously and 
without cause initiates a prosecution 
against a citizen.—T’renllce v. Bort- 
ken, 123 P.2d 06, 50 aal.App.2d 344. 
Adsdalstmtlve ftuotlons 

Acts of an ofllcor, such as a coun¬ 
ty superintendent of school, in the 
exercise of an executive or adminis¬ 
trative function arc not within the 
privilege extended to acts of Judicial 
ofllcors.-nTohnson v. Moser, 72 F.5d 
715, 181 Old. 75. 

Ohlef btOldlng Inspector, in deter¬ 
mining whether construction of a 
building departed from rogulattons 
so as to constitute a mlsdem(*anor, 
was hold to act In quosi-Judlcsinl ca¬ 
pacity.—While V. Brinkman, 73 1*. 
2d 254, 23 Oal.App.2d 307. 

City manager was held to be im¬ 
mune under the rule.—White v. 
Brinkman, supra. 
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Constable and deputy are liable for 
malicious prosecution without prob¬ 
able cause.—Motley v. Dugan, Mo. 
App., 191 S.W.2d 979. 

Highway patrol ollleer who swore 
to complaint against plaintilf for al¬ 
legedly operating an overloaded 
truck could not be considered either 
a Judicial officer or a quasl-Judlcial 
officer so as to be exempt from civil 
liability for malicious prosecution.— 
Prentice v. Bertken, 123 P.2a 96, 60 
I Cal.App.2d 844. 

Jastioe of peace is Immune as a 
Judicial officer.—Prentice v. Bertkon, 
supra. 

Mayor of dty 

Defendant cannot escape liability 
on the ground that his acts were 
done as mayor on behalf of the city, 
since the city, if liable at all, would 
be only Jointly liable with Its mayor, 
who could be sued either Jointly or 
separately.—^Wood v. Rolfe, 221 P. 
982, 128 Wash. 55. 

Prohibition oommissiontr was hold 
not to have such discretionary pow¬ 
ers as to mfike him a quasl-Judieiat 
ofTloor Immune from liability for 
malicious prosecution.—Peterson v. 
Cleaver, 265 P. 428, 124 Or, 547. 

% U.S.—Hornln v. Montgomery 

Ward Co., C:.C.A.Pa., 120 F.2d 
600—Maryland Casualty Co. v. 
Wooley, 36 ie,2d 460. 

Pa.—rViyno v. Mast Liberty Spear 
Co., 385 A. 853. 323 l*n. 100—Far- 
neth V. Commercial Credit Co., 169 
A. 89, 313 Pa. 433. 

Liability of: 

Client for acts of his attorney sec 
Infra 9 66. 

Partni^rs for malicious prosecution 
by another partner see the O.J. 
S. title T^tnershlp 9 16(8, also 
38 C.J. p 456 note 47-p 457 note 
60. 

6. Pa.—Payne v. Blast Liberty Spear 
Co., 1815 A. 853, 328 Pa. 100. 

5. TT.S.—Ph<‘lpH V. Dawson, aC.A.6. 
n., 97 F.2d 330, 116 A.L.Ii. 1843. 
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Although this liability may rest on command, as [ ployee has done without «press authority where 
where the principal or master has directed the such authority can be mphed from th® “atare of 
prosecution,7 or directed the agent to act on the his duties or the scope of his employment.” Where, 
advice of an attorney, which he did,8 express au- however, the act of the agent or servant is not wth- 
thority to institute the suit is not an essential pre- in the scope of his aulhonty or employment there 
requisite to such hability.» It may rest on, and arise must be express authorization or subsequent ratifi- 
from, acts of the servant or agent which were with- cation thereof to render the principal liable. « 

in the scope of his authority,^® or which, although _ 

not within the scope of his authority, were subse- Ordinarily the criminal prosecution of an offender, 
quently ratified or adopted by the principal or mas- even where the offense is against the property of the 
ter.” The employer may also by virtue of the ro- principal or master, is not within the scope of an 
lationship be held responsible for what his em- agent’s or servanfs authority.” Merely conferring 


7. Ohio.—Oanton Provision Co. v. 
St. John, 3 N.m2d 978, 62 Ohio A©p. 
507. 

Fa.—Payne v. Hast lilberty Spear 
Co, 186 A. 863, 323 Pa. 100. 

28 O.J. p 453 note 2. 

8 . Iowa.—-White v. International 
Textbook C 0.9 156 N.W. 298, 178 
Iowa 192. 

9 . H.S.—Homin v. Montgomery 
Ward & Oo., C-ClAPa, 120 P.2d 
500 

Express authority to arrest Is not 
necessary to subject the principal 
to liability.—Payne v. Hast Liberty 
Spear Co, 186 A. 853, 323 Fa 100. 

10. tr S.—^Homin v. Montgomery 
Ward & Co., aC.APa., 120 F.2d 
500 

Ga.—^Davison-Paxon Co v. Korton, 
24 SB.2d 723, 69 GaApp. 77. 

La.—^Blickhan v. American Brewing 
Co, App . 171 So 8'65 
Md—Nance v. Gall, 60 A 2d 120, mod¬ 
ified on other grounds 51 A 2d 63'6. 

l.;fC—^Dickerson v. Atlantic Refining 
Co, 169 S.H 446, 201 NC. 90 
N.D—^Nesben v. Koos, 229 N.W 3 ' 68 , 
59 N.D. 269. 

Pa.—^Payne v. Hast Liberty Spear 
Co, 186 A. 853, 823 Po. 100— 
Kirschman v. Pitt Pub. Co„ 1718 A. 
)828, 818 Fa 670—Auch v Susque¬ 
hanna Pipe Line Co., Oom.Pl., 46 
Dauph.Co. 120. 

Tenn—Hudson ▼. Philadelphia Life 
Ins. Co., 280 S.W. 403, 152 Tenn. 
691—Sears, Roebuck & Co v 
Steele, 130 SW.2d 160, 23 Tenn. 
App. 275. 

Va.—^Freezer v. Miller, 176 S.H. 169, 
163 Va. 180. 

38 C.J. p 463 note 4 
Prwiunptloni os to authority 
Person In charge of olllce of de¬ 
fendant, at place where he instituted 
prosecution, Is presumed to have 
been acting within his authority — 
Rudy V. H. H. Butler Stores, 1'2 Pa. 
Dist. & Co. 390, 82 DauphCo 820. 

11 . Colo —Climax Dairy Co. v. Mul¬ 
der, 242 P. 666 . 78 Colo. 407 

Md—Nance v. Gall, 60 A 2d 120, 
modified on other grounds 51 A.2d 
635 

Miss—Odom v. Tally, 134 So. 163, 
160 Miss. 797. 


N.C—Dickerson v. Atlantic Refining 
Co. 169 S.H 446, 201 N.C. 90. 
Tenn.—(Hudson v. Philadelphia Life 
Ins. Co, 280 S.W. 403, 162 Tenn. 
691—Sears, Roebuck & Co. v. 
Steele. 130 S.W2d 160, 28 Tenn. 
App. 276—'Long v. Alford, 14 Tenn. 
App. 1. 

88 C.J. p 468 note 5. 

Bmploymeut of counsel 

Landowner, who employed counsel 
to assist in prosecutions for unlaw¬ 
ful detainer and grand larceny in¬ 
stituted by landowner’s overseer, 
was held to adopt measures taken 
by overseer so as to be liable for 
malicious prosecution.—^Pritchett v. 
Northwestern Mut. Life Ins. Co., 78 
S.W2d 815, 228 Mo.App. 661. 
XdabUity of state 

Where, after institution of suit on 
Massachusetts income tax Judgment, 
the authority of the governor to 
bind the commonwealth of Massachu¬ 
setts on the garnishment bond was 
challenged and the legislature adopt¬ 
ed a “resolve” confirming the action 
of the governor, the commonwealth’s 
adoption of the resolve did not con¬ 
stitute ratification of alleged mali¬ 
cious act of its Texas agent in pro¬ 
curing the writ of garnishment and 
the commonwealth could not be held 
liable for alleged malice of its agent 
where the governing ofilcials of the 
commonwealth had no knowledge of 
the facts which would render issu¬ 
ance and service of writ of 'garnish¬ 
ment willful or malicious.—Common¬ 
wealth of Massachusetts v. Davis, 
168 S.W.2d 216, 140 Tex. 398, cer¬ 
tiorari denied 63 SCt 1447, 820 U. 
S. 210, 87 LHd. 11848, rehearing de¬ 
nied <64 S.Ct. 31, 820 U.S, 811, 88 L. 
Hd. 490. 

13. IT.'S.—^Hornin v. Montgomery 
Ward & CO, OCA.Pa., 120 F.2d 
500—Southeastern Hxpross Co. v. 
Hendnck, 2 F.2d 968. 

Ill.—^King V. Automobile Bonding 
Co., 283 I11.APP. 107. 

La—Scott V. Citizens’ Hardware & 
Furniture Co., 156 So. 469, 180 La 
473—Blickhan v American Brew¬ 
ing Oo, App, 171 So. 866 . 

Md —Nance v. Gall, 60 A 2d 120, mod¬ 
ified on other grounds 51 A.2d 635. i 
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Mo.—ColXman v. {Shell Petroleum 
Corporation, 71 S.W. 2 d 97, 228 Mo. 
App 727. 

Pa.—^Payne v. Hast Liberty Spear 
Oo., 185 A 663, 323 Pa. 100— 
Kirschman v. Pitt Pub. Co, 17>8 A 
'828, 318 Pa. 670—-Auch v. Susque¬ 
hanna Pipe Line Co., Com.Pl., 46 
DauphCo. 120. 

Tenn.—^Hudson v. Philadelphia Life 
Ins. Co., 260 S.W. 408, 152 Tenn. 
691—Sears, Roebuck & Co. v. 
Steele, 130 SW.2d 160, 23 Tenn 
App 275. 

Va.—^Freezer v. Miller, 176 S.H. 159, 
163 Va. 180—^Hvans v. Hichaelson, 
135 S H 683, 146 Va. 64. 

88 C J p 463 note 6 . 

Civil actions or pzooeadJngB 
Meat department manager with 
authority to soil, extend oredlt, and 
to collect was acting within scope of 
employment and in furtherance of 
store owner’s buniness, In attcushing 
property for payment of unpaid ac¬ 
count for groceries and meats, al¬ 
though manager may have commit¬ 
ted a grave orror of Judgment in pro¬ 
ceeding against wrong person.—Hyde 
T. Southern Grocery Stores, 16 S.H. 
2 d 868 , 197 S.C. 263. 

Effect of change in obaarge 
Where express company’s agent 
caused arrest of employee for larce¬ 
ny of narootlcs, express company 
was not relieved of liability for mali¬ 
cious prosecution because formal 
charge on which employee was pros¬ 
ecuted was unlawful possession of 
narcotics.—Southeastern Bxpress Co. 
V. Kendrick, C.C.AAla., 2 F.2d 968. 

13. US.—^Maryland Casualty Co. v. 

Woolley, C.C.ACal., 36 F. 2 d 460 
N.C.—Roland v* Railway Express 
Agency, 161 laH. 463, 201 N.C. 616. 
Tenn.—^Hudson v. Philadelphia Life 
Ins. Co., 280 S.W. 403, 152 Tenn. 
691. 

38 C.jr. p 453 note 7. 
lA N.C.—^Dickerson v. Atlantic Re¬ 
fining Co., 159 S.H. 446, 201 N.C. 
90. 

Pa—^Rudy V. H. H. Butler Stores, 12 
Pa Dist. St Co. 390, 82 DauphCo. 
220 . 

Duty of superintendence generally 
does not carry with it duty to arrest 
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on an agent power to bring a civil suit does not 
give him authority to institute criminal proceedings, 
and the principal is not liable therefor when insti¬ 
tuted maliciously and without probable cause,es¬ 
pecially where the principal could derive no benefit 
from the result of the prosecution.^® However, one 
on whom has been conferred such authority as to 
make him the alter ego of his employer has been 
held to have implied authority to swear out a search 
warrant against one susiiected of a crime against the 
employer.i7 While an employer is liable for the 
acts of his agent within the scope of his authority 
in initiating or participating in a malicious prose¬ 
cution undertaken for the protection or recovery 
of the employer’s property,^® particularly where the 
agent is intrusted with the care of the property,^® 
where the prosecution is instituted after commission 
of the alleged offense for the punishment of the 


§ 64 

supposed criminal or the vindication of the law, it 
is not the act of the principal and does not subject 
him to liability.^® In some jurisdictions the liabil¬ 
ity of a principal for a malicious prosecution based 
on the doctrine of respondeat superior applies to 
cases of malicious prosecution of a criminal action 
but not to malicious prosecution of an attachment 
or garnishment.^! 

The fact that criminal proceedings were nominal¬ 
ly instituted by a public officer docs not relieve the 
principal from liability if his agent was the actual 

instigator of the proceedings.^^ 

§ 64. -Corporations for Acts of Officers, 

Agents, or Servants 

a. In general 

b. Agents hired to detect and arrest of¬ 

fenders 


or profl«»nuto.—Markloy v. *Sn<»w. 

A. 999, 207 Vtu *147, 04 \U 11 A. 0S5— 
Rudy V. Tt U. ISutUT Stor«*8, 12 I’n. 
niHl. & Oo. 390, 32 DauDli (V). 220. 
ssaiubfftr 

Mo.—^Aloxaiid<T V. MnunUo, App., Ifi 

S.W.2d m. 

Tox.—ConovoMo V. Putt, Com.App., •i'H 
S W.2d r»H7 

Salotmaio. 

MaHfl,—in*nrl<|UC‘M v, I<*ianklin M<»(or 
<('ar Oo, 107 N.M. r»K0, 290 Mnna. 
ISIH. 

Tox.- H1 h<’o y. Skillr, Cl v, A ftp., 113 

S.W.2(i 999. 

Cvm oloxk 

N.y. SliUon V. Mmu»n, 04 N.V.H, 417, 
KIG ApikDIv. 20 -Motion v. Unloii, 2 
N.y.cniy <11. Ml. 

15. Toiin.- 'Moaro, itoidnioU ^ <^i. v. 
Stci'lfS ISO H.W.iJd 100, 23 Train, 
App. 27'r». 

SK (U. .p -103 noir* 8. 

BMtfoxii tot 

An hnpUtuI rlulit !<» imdUtift* erlm- 
Inal p»*t»«a Mtii’ti for purpojw* ctf (♦ollrcl- 
IiiK a dt*bt wouUl hr* ii violation of 
jmbllr* polloy prohibit lipr uiw* of 
Inal proeraiM fftr ftuoh purpoMi'H,- • 
»M(*tirM, iJoobiK'k itf 4*0. V. Ht<»f»l<', 130 
S.\V.2(I IGO. 23 Tram.App. 270. 

AatUoxity to ooUoct deliit dotai not 
uuthorisisi* a orliuirial pro**i*r*duu7 to 
n<’rr»iiiitli;ih *m*'h purpctoi*. 

MIhm, Mtato Idfr* I no. (*o. of ItKlItin- 
apolio, Itici., V. Hardy, ion iHo. 708, 
ISi) Mioo. !!0G. 

Mo." cvinic-ron v. iflxproim 'tkt., 

48 Mo.App. no, 

Tonn. Monro, Hordiu<*k Sit V. 

Mtofdo. 130 M.VV.Sd 100, 23 T(*nn. 
App. 27-3. 

38 (U. p 433 mdo 8 fa]. 

16« 111. Tm>cr* V. lt<dnharl>Mrtil(h 

OroiMTy Ho.. 197 Hl.A'PP. 40. 

17. Va. v. MUIit, 170 H.W. 

159, r03 Vo, 180. 


18. TJ.S.—TCauf V Oroat Atlantic A 
raoinc Tea Co., DC.W.Va., 64 F 
Supp. 700. 

lUtekhan y. American Browing 
•Ho., App., 171 Sn 8C5 
Mo.—Dyo V. liOUNycz, App., 94 S.W. 
2d 948. 

Pa.—Payne v. Fast X,lberty Spear 
Oo., IS.! A. 833, 323 ra. 100—Uu-dy 
V. n. U. nutlor SLoroH, 12 Pa Diet. 
Sr Oo. 390, 33 TlauphOo. 220. 

19. MIhh.—F lHhor V, Westmoreland, 
37 Mo. 363, 101 Miss. ISO, Ann.Can. 
191411 636. 

80. Ala--Wofford Oil Oo. v. Stau- 
trr, 154 Mo. 124, 26 Ala.App. 11.2. 

Pa, Payno v, Kast Tiiborty Mpoar 
<*o., 183 A. 833, 323 Piu 100—Itiidy 
V. n. II, liutlrr SlornM, 12 l»a.l)lHl. 
Sr <*o. 390, 32 I>.iupli.<*o. 220. 

Tex. Corpus Ortuls oitod ia <b*novr>ao 
V. Kutt, <lorn.App., 48 M.W.2d 687, 
388 . 

Va. Fr«M*S!rr v. Mlllor, 176 S.TO. 130, 
163 Va. 180. 

38 <’.J. p 433 nolo 11, 

81. xa Alabama 

(1) Hull' fltuiylng prlnclpars lia¬ 
bility for maliro of iiKoiit atlll ap- 
plIcM In art bam for mnlltdouHly su¬ 
ing <»ut atiarlimont or ganiiHhmont. 
-' AIllHon-Ruflardl-Withtngton Co. v. 
Momm<«ni, 121 Mo. 42, 219 Ala. 33. 

(2) Tbcwumlor, tlio lUHtltutlon of 
an attacbmr«nt or aarniMhnuait »ult 
by an agont or attomoy inallolmmly 
and witbout probable <*aiiHo dooH n(»l 
ImpoMo nablllly for mallclouH pron- 
rrutlon on tbo principal uiiIchm he 
participatcH therein or raliikm the 
act after knowledge, slneo the doc¬ 
trine of renpondeat superior docm not 
apply In aellou for malielouH pniar*- 
eutlon.»<!lovinAton v. Itobineon, 6 
Mo.2d 421, 242 Ala. 337—tlollum Mo¬ 
tor <10. V. Andomm, 133 Mo. 693, 222 
Ala, 643- -AlliHOn-Utt«44cU-WlthinK(on 
Ho. y. MommerH, Miipra—Aakln & Ma- 
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rlno Oo. V. Ijogan, 130 So. 768, 23 
Ala App. 13, certiorari denied 130 
So 770, 222 Ala. 32. 

(3) In aucli caaos the ngeiiPs mal¬ 
ice in not imputable to tho prlneipnl. 
—Aakln St Marino Co. v. Logan, su¬ 
pra. 

(4) The principal's ailonco or non¬ 
interference with knowledge of 
afteiit'H unnut ho risstKl InKtitutlon of 
attaehinent or RarniMhment proe(‘ed- 
Ing, does not niaamHarlly amount to 
ratill<‘atlon,—Askin St Marine Co. v. 
I^ogan, supra. 

(3) Where principal slockliolchT of 
dissolved corporation had no knowl¬ 
edge of Instltutlcm of Rarniehment 
pro<*(>e(linR by attorney, to whom 
memorandum of Jmlgment recover¬ 
ed by eorporallon was forwanled for 
eolleellon, until proeeeillug had b«*eti 
dlsmlawal heeause JudRinenf dcdilor 
had he«*n clitu*harg(‘(l In bankniptey 
and proe(>edliiR eotild not be prose¬ 
cuted in name of oorporation dis¬ 
solved more than live yearn f»re\l- 
ously, ratllleallon of atlorney's net 
by stoidchiddf^r was not establodwai 
as a basts for aotUm a pal not sloek- 
holder for niaUelous proseeutIon.- - 
<1ovliiRlon V. Uobinson, 6 Mo.2d 421, 
242 Ala. 337. 

(6) Merehant giving aeeouat to 
colleotlon ageney whleh sued wroU;*, 
person was not liable for niaiJmouH 
proseeiitlon after bona tide Instniet- 
ing dismissal.- -Aland v. TXall, 127 
So. 263, 23 Ala.App. 47*8. 

(7) Tbvwever, In suits for mali¬ 
cious prosc'eutlon of a erlmlnal t*iise 
tlw* master Is liable for the nialielous 
arts of his agent done In the linn 
and scope of Ids einploymcmt.—Olid- 
den Ho. V. Lam*y, 17*5 Mo. 296, 234 
Ala. 473. 

88. U.M. Ilornln v, Montgomery 

Watd St Co., O.O.A.Ha., 120 F.2d 

COO. 
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c. Proceedings solely to punish 

d. Acts for purposes personal to agent 

a. In (General 

A corporation may be held liable In an action tor 
malicious prosecution based on the acts of Its ofncers, 
agents, or employees. 

It is a settled rule that a corporation may be 
liable for the malicious prosecution of an action 
or proceeding instituted by its authorized agents, 
officers, or servants acting within the scope of their 
employment or authority in the carrying out of its 
policy, or in the furtherance of its business, ^8 al¬ 
though it may not have expressly authorized the 
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particular act,2^ or ordered it,.*^ or subsequently 
ratified it.28 The malice of the agent or servant will 
be imputed to the corporation ;27 and, where the 
agent or servant acted within the general scope of 
his authority in instituting a prosecution, the cor¬ 
poration is liable for his acts, although in doing the 
particular act he may have disobeyed instructions.28 
On the other hand, where the acts complained of 
are not within the scope of the authority or in the 
course of the employment of the agent or servant 
of the corporation, it is not liable therefor^* unless 
it expressly authorized or subsequently ratified 
them.2® Generally speaking, the corporation cannot 
be held liable if the conduct of the officer, agent, 
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23. Ky.—Oumberlemd State Bank v 
Ison, 291 S.W. 405, 218 Ky. 412 
Lia.-^Scott V. Citizens* Hardware & 
Furniture Co., 156 So. 469, 180 La. 
473. 

Mass.—Genga v. New York, N. H. & 
H. IL Co., 137 NB. 637, 243 Mass 
101 . 

Mich.—Coxpiui Jnxis cited In De Vitls 

V. Newcomb-Bndicott Co., 294 N. 

W. 487, 488, 264 Mich. 1—Tutton 
V. Olsen & Bbann, 232 N.W. 399, 
261 Mich. 642 

Mo.—^Polk ▼. Mlssoun-Kansas-Tezas 
R. Co, 111 SW.2d 138, 841 Mo. 
1218, 114 -ALR, 873—Coffman v. 
Shell Petroleum Corporation, 71 S 
W2d 97, 228 Mo.App 727. 

Okl —General Motors Acceptance 

Corporation v. Davis, 7 P.2d 157, 
151 Okl. 255. 

Tex.—^Underwood Typewriter Co. ▼. 

iShouldis, Civ.App., 253 S.W. 935 
W.Va—^Hunter v. Beckley Newspa^- 
pers Corp., 40 SB.2d 332—Show v. 
Mount Vernon Farm Dairy Prod¬ 
ucts. 23 S B.2d 68, 125 W.Va. 116— 
Meadows v Corinne Coal & Land 
Co., 177 S.B. 281, 115 WVa. 5,22. 
Wis.—^Lechner v. Bbenreiter, 292 N. 

W 913, 235 Wis. 244. 

38 C.J. p 454 note 13. 

Liability of: 

Partners for malicious prosecution 
by another partner see the C.J. 
S. title Partnership g 168, also 
38 CJ. p 466 note 47-p 457 note 
50. 

Savings banks for malicious pros¬ 
ecution see Banks and Banking 
g 983. 

QForelgn corpoxation was held Ila^ 
ble for acts of local mana.ger acting 
as a general agent—Wolford v. 
Goldey Bros., 171 S.B. 587, 114 W. 
Va 269. 

Acts of others 

Any liability of corporation for 
malicious prosecution is limited to 
acts of its agent in instituting pros¬ 
ecution; it is not liable for investi¬ 
gation conducted by prosecuting at¬ 
torney in questioning corporation's 
former employee and another, or for 
what such persons did or said to 


prosecuting attorney—De Vitls v 
Newcomb-Endicott Co., 249 N.W. 487, 
264 Mich. 1. 

Executive 

Theater corporation was responsi¬ 
ble for acts of executive ordering 
removal and pressing charge against 
patron.—^Marmorstein v. State Thea¬ 
ters* Corporation, 140 A. 8, 6 N.J 
Misc. 66, amrmed 146 A. 915, 106 
N.J Law 674. 

24, D.C—Wolter v. Safeway Stores, 
DC., 60 Pfiupp. I®, affirmed 163 
F2d 641, 60 US.APP.D.C. 367, cer¬ 
tiorari denied 67 S.Ct. 6*4, rehear¬ 
ing denied 67 S.Ct. 201 and 67 S. 
Ct. 1301. 

Tex—^Underwood Typewriter Co. v. 

Shouldis. C1V.APP, 253 SW. 935 
WVa—Show V. Mount Vernon Farm 
Dairy Products, 28 S.B.2d 68, 125 
W.Va, 116—^Meadows v. Corinne 
Coal & Land Co., 177 S.B. 281, 115 
W.Va. 522. 

38 C.J. p 464 note 14. 

25, D.C.—Wolter v. Safeway Stores, 
D.C., 60 FSupp. 12, affirmed 163 F. 
2d 641, 80 U.SAppDC. 357, cer¬ 
tiorari denied 67 S.Ct. 64, rehear¬ 
ing denied 67 S.Ct 201, and 67 S. 
Ct. 1301. 

2GL Okl.—Chicago, B I. & P. R Co. 

V. Holliday, 1120 P. 927, 30 Okl. 
680, 39 L.RA,N.S., 206. 

W.Va.—Show V. Mount Vernon Farm 
Dairy Products, '23 S.B.2d 68, 126 
WVa. 116—^Meadows v. Oorlnne 
Coal & Land Co., 177 S B. 281, 116 

W. Va. S2i2. 

38 aj. p 454 note 18. 

27. Iowa.—White v. International 
Text Book Co., 156 NW. 298, 173 
Iowa 192. 

38 C.J. p 464 note 16. 

28. Mpnt—Ororud v. Lossl, 136 P. 
1069, 46 Mont. 274. 

38 C.J. p 4i54 note 17. 

29. Ala.—Wofford Oil Co. v, Stauler, 
154 So. 124, 26 AlaApp. 112. 

D.C.—Wolter v. Safeway Stores, D. 
C., 60 F.Supp. 12, affirmed 153 F.2d 
641, 80 U S APP.D.C. 367, certiorari 
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denied 67 S Ct. 64, rehearing denied 
67 S.Ct. 201 and 67 S Ct. 1301 
Idaho.—^Lowe v. Skaggs Safeway 
Stores, 286 P. 616, 49 Idaho 48. 

Ill.—^Ellsworth V. People's Life Ins 
Co., 247 X11.APP. 161. 

Miss.—^Toung V. L. B. 3Mce Mercan¬ 
tile Co, 148 So. 648, 167 Miss. 409 
NT.—-Conover v. Jaffee, 263 N.T.S. 

618, 238 App.Div. 147. 

N.C.—Lamm v. Charles Stores Co., 
169 S.B. 444, 201 N.O. 134, 77 A. 
L R 923 

N-D-^Nesben v. Koos, i229 N.W. 368, 
69 N.D. 269. 

Tenn.—Scars, Roebuck & Co. v. 
Steele, 130 S.W.2d 160, 23 Tenn. 
App. 2'76. 

38 C.J. p 464 note 18. 

Store checker 

Where prosecution for assault was 
instituted on the oath of a checker 
In corporate defendant*s store whose 
duty it was to check out the cus¬ 
tomers and whose sole authority was 
to make the sale and ring the sale 
on the cash register and make 
change, checker was not acting with¬ 
in the scope of her authority or in 
the course of her employment so as 
to render her employer liable for 
malicious prosecution.—Wolter v. 
Safeway Stores, D.C, 60 F.Supp. 12, 
affirmed 153 F.2d 641, 80 TT.S.App.D. 
C. 357, certiorari denied 67 64. 

rehearing denied 67 S.Ct 201 and 67 
S.C1. 1301. 

30. Ala.—Wofford Oil Co. v. Stauter, 
154 So. 124, 26 Ala.App. 112. 

Til.—Kllsworth V. lVopl<**s Life Ins. 

Co., 247 ni.App. 161. 

38 0.x p 454 note 19. 

Oorpoxwtiou's ttCBjactioa after 
knowledge of sah^sman's criminal 
procHMdings against plaintiff was 
held not to show salesman's author¬ 
ity or corporation’s ratlflcatlon,— 
ITonrlquos v. Franklin Motor Car Co., 
167 N.B. 580, 260 Mass. 518. 

Xiooal xnanoger 

Where foreign corporation did not 
authorize its managers to deal with 
forged checks or to institute crim¬ 
inal prosecutions under bad check 
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or servant is not such as would render him liable in 
the action for malicious prosecution.®^ 

It has been held that employees and subordinate 
officers of a corporation are without implied au¬ 
thority to apprehend and prosecute persons suspect¬ 
ed of crime involving loss to the corporation.®® 
Only such a person as is invested with the corpo¬ 
rate power in the sense that he is the alter ego 
of the corporation can bind the corporation for 
such acts or ratify them after their commission.®® 
In some jurisdictions the corporation is liable for 
a malicious prosecution on the theory of respond¬ 
eat superior in cases of malicious prosecution of 
criminal actions but not where the action is based 
on the malicious suing out of an attachment or gar¬ 
nishment.®^ 

b. Agents Hired to Detect and Arrest Offend¬ 
ers 

A corporation Is liable In an action for malicious pros¬ 
ecution based on acts of an agent selected to detect and 
arrest offenders If committed within the scope of his 
employment and In furtherance of the corporation's busi¬ 
ness. 

Where a corporation selects an agent to detect 
and arrest ofTenders, it is responsible for the acts 
of the agent committed within the general scope of 


his employment and in furtherance of the business 
of the corporation, although the act was not ex¬ 
pressly authorized or subsequently ratified®® and 
although the agent may have violated his instruc¬ 
tions.®® According to some authority, this rule 
applies although the agents are also public of¬ 
ficers,®'^ but some decisions hold that the corpo¬ 
ration is not liable for the acts of these officers in 
the absence of express or implied authorization or 
subsequent ratification,®® the view being taken that 
they are responsible to the slate and not to the cor¬ 
poration.®® 

c. Proceedings Solely to Punish 

As a general rule a corporation Is not liable In a 
malicious prosecution action based on acts of an agent 
acting solely for the purpose of punishing an alleged of¬ 
fender, unless the acts were expressly authorized or rat¬ 
ified. 

According to the weight of authority, where the 
purpose of the prosecution is solely for the vindi¬ 
cation of the law through the punishment of an al¬ 
leged offender, and not to protect the property of 
the corporation or to recover it back, the agent is 
not acting within the scope of his employment or 
within his implied authority, and the corporation 
is not liable for his act unless expressly authorized 
or subsequently ratified.^® There is, however, au- 


law and had no knowledge that auch 
procssa was used by oolloctlhir agent 
rotain(^d by local manager to col¬ 
lect chocks, act of coUocting agont 
to whom ass latent manager of local 
store gave ralai'd check for collec¬ 
tion In prosecuting maker of check 
who r<«fuaod to pay full amount of 
raised chock waa not within scope 
of agfUit'K omploymont so as to Im¬ 
pose liability on corporation for ma¬ 
licious proHOcutIon.--Roars, Uoobuck 
ab CIO. V. Rt(«olo, 130 H.\V.2d 160, 23 
Tcnn.App. 276. 

31. Ala.--I>e Armond v, Raundora, 0 
Ro.2d 747, 243 Ala. 263- tlliddon 
<lo. V. I.iancy, 175 go. 296, 234 Ala. 
47*5. 

38, Ala.—Tlanisl v. cioodyonr Tiro 
^ Itubbcr 143 Ro. 449, 326 Ala. 
446. 

Agonls hired to dotoct and arroat of- 
fondors soo Infra subdivision b of 
thlH soot Ion. 

Pay-roll guards 

(lurporatlon employing guards for 
paymaslor was bold not Hablo, un- 
dor doctrine of rj'opondoat superior, 
for acts of guards in Idtuitlfylng rob¬ 
bery suspoot and swearing out war¬ 
rant, notwithstanding clause In roi>- 
bery pcdicy rouulrtng corpowitlwi to 
tako action to secure arrest and 
prosecution of the offender and 
recovery of the pn>porty.«-Danloi 


V. Goodyear Tire * Eubber Co„ 143 
So. 449, 226 Ala. 446. 

33, Ala,—^Daniel v. Goodyear Tire A 
Kubbor Co., 143 So. 449, 225 Ala. 
446—Alabama Co. v. Norwood, 100 
So. 479, 211 Ala. 3S5. 

1.10,—Hlickhan v. American Brewing 
Co., App., 171 So. 865. 

Breach manager 

Pa,—yarnoth v. Commercial Credit 
Co., 169 A. 69, 813 I'a. 433. 

W. Va.—Wolford v, Ooldey Bros., 171 
S.M. 637, 114 W.Va. 269. 

Credit nuupyager 

Ala.—Clldden <lo. v. Daney, 175 So. 

296, 234 Ala. 476. 

Oenerml maaager 

Miss.—'Grenada <looo Cola Co. v. Pa- 
vis, 161 So. 743. 168 Miss. 826. 

34. Xn. Alabama 

(DA corporation Is liable to a 
p^irnon Injured by a mallc.ious crim¬ 
inal proseoution Instituted or causc^d 
by Its olllP4*r«, servanls, or agents, 
while acting In the course of their 
employment, whether dlrc*ctly au¬ 
thorised or subsequently ratillod.— 
Central Inm & iUml <^). v. Wright, 
101 Ho. 816, 20 Ala.API). 8.3, cortlo- 
rarl (ioni<*d Mx parlo <l*‘ntral Iron & 
Coal Co., 101 So. 824, 212 Ala. 130. 

(2) In a suit for malicious prose- 
eutlon based on arrest by a milng 
station manager, the showing of a 
corporate a<‘t by the corporate own¬ 
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er was held unnecessary.—Caldwell 
V. Standard Oil Co., 124 So. 512, 220 
Ala. 237, 

(3) On the other hand, a oorpora-* 
tion, whose agent wrongfully insti¬ 
tuted attachment suit without any 
ofllwcr's knowledge or direction, woa 
held not liable for damages.—Askln 
St Marino Co. v. Logon, 130 So. 768, 
23 Ala. 13, oertlorarl denied 180 So. 
770, 222 Ala. 6.3. 

36. Ky.—Louisville & N. E. Co. v. 

Owens, 17.6 S.W. 1039, 164 Ky. 5r>7. 
38 C..T. p 455 note 20, 

36. Ky.-. I.oulsville & K, E. Co. v. 
Owems, supra. 

37. T<y.« Lotilsvillo A K. R Co. V. 
Owens, supra. 

38 O.J. p 455 note 22. 

38. KJ.—riockwnU V. Erie R, Co., 
128 A. 482. 3 N.J.MiSC. 378. 

38 C.J. p 4'56 note 23. 
xnatigation of amployep 
Clompany employing police omcer 
commissioned under statute was held 
liable In action for malicious prose¬ 
cution for act of officer making com¬ 
plaint in orlminal proceedings at em¬ 
ployer’s Instigation,—Wvanyke r. 
lillectric Ferries Co., 150 A. 397, 106 
N.XLaw 387. 

38. K.J.—Tucker v. Erie R. Co., 64 
A. 657, 60 N.JLaw 10. 

40. U.S.—Kauf V. Great Atlantic & 
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thority to the contrary, it being held that a prose¬ 
cution by the manager of a corporation to bring to 
justice one alleged to have stolen its goods, if ma¬ 
licious and without probable cause, renders the cor¬ 
poration liable for damages^i 

d. Acts for Purposes Personal to Agent 

A corporation is not liable In an action for malicious 
prosecution based on acts of an agent committed of his 
own volition In his own personal Interest. 

Where the agent institutes the prosecution of his 
own volition for the purpose of serving his own 
personal interest, the corporation is not liable.^^ 
This has been held to be true even though the act 
of the agent might otherwise have been in the 
course and within the scope of his agency.^3 

§ 65. -Agents 

An agent Is personally liable for maliciously Institut¬ 
ing a proceecfing in his principal’s name without probable 
cause. 
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An agent who maliciously and without probable 
cause institutes proceedings in the name of his prin¬ 
cipal is liable in an action therefor.44 

§ 66. -Attorneys 

An attorney Is not liable In an action for malicious 
prosecution for acts in the prosecution of the client’s 
rights performed in good faith. He is liable, however, 
for knowingly prosecuting a groundless action to ac¬ 
complish a malicious purpose of his client. 

As a general rule an attorney is not liable to an 
action for malicious prosecution where he has acted 
in good faith in the prosecution of his client*s 
rights.^5 If probable cause existed for the prose¬ 
cution, he cannot be held liable although he knew 
that his client was actuated by malicious motivcs,46 
and where he is actuated only by motives of fidelity 
to his trust he ought not to be hold liable, although 
he may have entertained a difTeront opinion as to 
the justice or legality of the claims.47 There is 
authority to the elTect that an attorney is in no case 


Pacific Tea Co., D.C.W.Va., 64 F 
Supp 700. 

Ala—Corpiis Juds cited In Wofford 
Oil Co V. Stauter, 164 So. 124, 126, 
2>6 AJaApp. 112. 

Cal—^DliriTs V. Arnold Bros., 23 P2d 
71, 13.2 Cal.App 518. 

Md.—Nance v Gall, 60 A 2d 0.20, 
modified on other grounds 51 A.2d 
635. 

Pa—^Payne v. Bast Liberty Spear 
Co., 185 A. 863, 328 Pa. 100—Hudy 
V. H. H. Butler Stores, 12 Pa.Dl8t 
& Co. 390, 32 Dauph.Co. 220. 

Si8 C.J. p 455 note 26. 

Xteason for rule 

<*There is a marl&ed distinction be¬ 
tween an act done for the purpose of 
protecting the property by prevent¬ 
ing a felony or of recovering It back, 
and an act done for the purpose of 
punishing the oflTender for that 
which has already been done. There 
IS no implied authority In a person 
having the custody of property to 
take such steps as he thinks fit to 
punish a person who he supposes 
had done something with reference 
to the property which he has not 
done. The act of punishing the 
offender is not anything done with 
reference to the property, it is done 
merely for the purpose of vindicat¬ 
ing justice.” 

U.S.—^ICauf V. Great Atlantic A Pa¬ 
cific Tea Co., D.CWVa, 64 P Supp 
700, 703. 

Cal,—Diggs V Arnold Bros., 23 P. 

2d 71, 74, 132 Cal.App 518. 

Md—^Nance v Gall, 50 A 2d 120, 127, 
modified on other grounds 61 A..2d 
635. 

N.C—^Dickerson v. Atlantic Refining 
Co, 169 S.B. 446, 452, 201 N.C. 90 


Employees as witnesses 
Mere proof that the names of the 
employees of corporate defendant 
were indorsed as witnesses on an 
indictment or information was in¬ 
sufficient to render employer liable 
for malicious prosecution.—Woltor v, 
Safeway Stores, D.O., 60 FSupp 12, 
affirmed 163 P 2d 641, 80 tJ.S.App.D.C 
357, certiorari denied 67 S.Ot. 64, re¬ 
hearing denied 67 S.Ct. 201 and 67 
S.Ct 1301. 

Knowledge held absent 
Corporation was not liable for ma¬ 
licious prosecution of plaintiff who 
was identified by corporation’s em¬ 
ployees as having cashed forged 
checks, where there was no evldonco 
that it had any knowledge of any 
bad faith or dishonesty which may 
have actuated employees in identify¬ 
ing plaintiff, and it would not be pre¬ 
sumed to have ordinarily possessed 
such knowledge.—Kauf v. Great At¬ 
lantic & Pacific Tea Co., D.O.W.Va., 
6'4 PSupp. 700. 

41. Mont—Ororud v. Lossl, 136 P. 
1069, 48 Mont 274. 

42. Ky.—Corpus Paris guoted in 
Cumberland State Bank v. Ison, 
291 S.W. 406, 407, 408, 218 Ky. 412. 

38 C.J. p 456 note 27. 

Acts as agent of another principal 
Insurance superintendent’s author¬ 
ity to "prosecute earnestly” collcc- 
tion of all money duo to insurer was 
held not to imply authority to en¬ 
force collection by embesslement 
prosecution against agent whore in¬ 
surer had been reimbursed by a bond¬ 
ing company at whoso roauest the 
superintendent instituted the prose¬ 
cution—Clanan V, Nushasno, 246 N. 
W. 1C8, 261 Mich. 423. 
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43. Ky.—Corptui Ptirls gtu>ted In 
Cumberland State Bank v. Ison. 
291 SW. 405, 407, 408, ,818 Ky 412 

Minn.—^Larson v. Fidelity Mut. Life 
Assoc., 73 N.W. 711, 71 Minn 101 
Appearaaoe of oflloers as witnesses 
In prosecution is not nuineatlon of 
acts of agent InHlltuting prosecution 
for his own purposes.—Cumberland 
State Bank v. Ison, 201 S.W. 406, 218 
Ky. 412. 

44. Tcnn,—^Long v. Alford, 14 Tenn. 
App. 9. 

3'8 C.J. p 466 note 45. 

Agent’s llabtUty to third persons for 
malicious acts generally see Agen¬ 
cy S 220. 

46. Kan.—MaechUon v. Clapp, 260 
P. 803, 121 Kan. 777. 

Md.—^North T’olnt Const. Co. v, Sag- 
ner, 44 A.2d 441. 

Ho.—Tlcnderson v. Capo Trading Co., 
280 S.W. 332. 316 Mo. 384. 

38 C.J. p 456 note 29. 

Attorney’s liability to third person 
for malicious aiifs gimiorany see 
AUornoy and Oliont $ 62 b. 

Facts submitted by oUont 
Unless groundless <'haracler of 
cause and malicious motive of cli¬ 
ent arc brought to attomi^y’s atten¬ 
tion, bo may assutne that farts are 
hom^stly glviui and substantially cor¬ 
rect--Ma<*rhtlon V. Olapp, 260 P. 808, 
12X Kan. 777, 

46. Mass-BlcknoU v, Dorion, 16 
l>lck. 478. 

Mo.—INick V. <lhoul<‘au, .7 S.W. 677, 
91 Mo. 138, 60 Am.R. 236. 

47. Ill.—Burnap v, Marsh, 18 lU. 
536, 63'8. 

38 C.jr. p 466 note 36, 
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liable to an action for malicious prosecution unless 
a conspiracy between his client and himself is 
shown but this doctrine has been denied by 
courts of equal authority>9 

On the other hand, an attorney who knowingly 
prosecutes a groundless action to accomplish some 
evil purpose of his client may be held accountable 
in an action for malicious prosecution.®® He may 
be liable if he knows that his client is actuated by 
malice and that there is no cause for the prosecu¬ 
tion,®^ where he knows from information given by 
the client that the charge is untrue, and prosecutes 
the action in order to cfTect some private purpose 
of his clicut,®2 or where through malice he illegally 
sued out process of the courts.®® It has also been 
held that an attorney may so act under general em¬ 
ployment to enforce a legal claim as to render him¬ 
self alone liable for a malicious prosecution.®^ If 
ihc elements of a right of action for malicious pros¬ 
ecution arc present, an attorney renders himself lia¬ 
ble by procuring, directing, or participating in an 
unlawful arrest or body attachment,®® although in 
so doing he acts at the command of the client or 


§ G7 

on his account,®® or by commencing an action, with¬ 
out authority of the party in whose name it is 
brought®^ 1 

Responsibility of client for acts of counsel. A 
client is not responsible for the malicious acts of 
his counsel unless it appears that he aided, abetted, 
advised, consented to, adopted, or ratified such act, 
and such adoption or • ratification must have been 
with full knowledge of all the facts.®® 

Prosecuting attorney. According to some deci¬ 
sions a prosecuting attorney is not liable in an ac¬ 
tion for malicious prosecution for a prosecution in¬ 
stituted with malice and without probable cause,®® 
if he was acting in performance of his official du¬ 
ties.®® Other courts, however, have reached a con¬ 
trary conclusion.®! 

§ 67. -Joint Tort-Feasors 

Persons who units in a malicious prosecution or who 
aid or abet or voluntarily participate therein are Jointly 
and severally liable therefor. 

Where a number of persons unite in a malicious 
prosecution, the general principles applicable to 


48. MaHH.--nioknoll Dor ion. 16 
Pick. 478. 

49. 111.—^Dumap ▼. Marah, IS 111. 
CS5. 

Mo.—Pork V. Ohoutoau. 8 g.W. fi77, 
ill Mo. 1»8, 60 AmM. 88(1. 

BO, Kan.'--Mao<*htlen v. Clapp. 260 
P. 803, iSl Kan. 777. 
N.Y.-S<‘hlc‘rIoh v. Kc^ly, 2 N.y.fil.2d 
188, 263 Ai)p.l>iv. 373, 

51. Mo.—Pock V. Olioutrau, 3 S.W. 
677, 01 Mo. 138, OO Am.U. 338. 

38 <\J. p 466 noto 87. 

52. Mo.- Htalcy v. Tumor, 21 Mo. 
App. 244. 

63. Ala.' -Wartlold v. Canipboll, 36 
Ala. 340. 

38 C.J. p 466 note 40. 

64. Ill.—Burnap v. Marah, X8 111. 
636. 

56^ N.Y.—Otto V. T^ovy. 279 N.T.«. 

462, 244 ApPtIMv. 340. 

Pa.—Prldo V, ITldo, Com.Pl., 29 Del. 
tv 352. 

3'8 O.J. p 46 6 note 86. 

69. K.r.—Otto V. Dovy, 1279 N.r.flr. 
462, '244 App.Div. 349. 

87. MaKH.-- Hloknoll v. Dorlon, 18 
Pick. 478, 

58. tT.B.- Burnap v. ABiort. C.O.Md., 
4 K.t1aM,Isro.8,170, Tanry 244. 

38 O.J. p 468 nolo 41. 

CUUbML eent for ooUeotlon 
When* a or(»dltor wint a claim to 
an attorney tor ooltocllon In the 
usual coureo of buMlnohM, and the 
attorney, without hiM knowledge or 
coneont. illegally oauned the debtor’s 


arroei In onforoiner the collection, the 
crodttor was not responslhlo there¬ 
for in an action for malicious proH- 
coutlon, the arrest not bring within 
thi‘ H<jopo of the altomey’s duty — 
Moore V. Cohen, 38 S.K 919, 128 K. 
O. 346. 

xromlnsl party 

Nominal libelants in admtralty suit 
against carriers for damage to car¬ 
go eonnigned to nominal libelants 
suHialned relation of clients to their 
altornpy of record, so ad to make 
nominal libelants liable for false 
imprisonment or malicdous proso- 
oution of witness against whom in¬ 
valid body allnchtncni was issued at 
attorney's request, notwithstanding 
nominal libelants had boon reimburs¬ 
ed for damage to cargo by insurer 
and attorney was rotainod by Insur¬ 
er, whore InatituUon of suit In their 
name was pursuant to thoir obliga¬ 
tions under policy.—Otto v, Ijovy, 
279 N.Y.S. 40'2, 1244 App.Dlv. 349. 

59. Or.—Waits v. Gerking, !228 P. 

136, 111 Or. 641, 34 A.L.It. 1489. 

38 O.J. p 4'68 nolo 42. 

Liability of public oiHcors see supra 
S 62, 

I'rosocuting ofUcer's liability for ma¬ 
licious acts generally hoc District 
and XToaooutiug Attorneys S I'G. 

90. 11.6.—Tlavonscroft v. Casey, C.C. 
A.N.y., 139 F.2d 776, eortlorarl de¬ 
nied 66 act. 63, 323 U.S. 745, 89 L. 
Kd. 606, rehearing denied 66 S.Ct. 
aid, :i!23 U.S. 814, 89 I..36d, 648— 
Andtu'son v. Xtohrur, D.O.iria., 8 F. 
Supp. 367. 


Cal.—^Poarson v. Reed, 44 P.2d 692, 
6 Cal App 2d 277. 

D.O.—^Laughlln v. naniett, 188 R2<i 
931, 78 U.BApp.D.C. 194, oerllorarl 
denied 64 S.tll. 1066, 32.2 U.S. 738, 
88 L.10d. 1672 

Wash—^Anderson v. Manley, 43 P.2d 
39, li8I Wash 327. 

Assistant to attomey gsncxol 

(1) Assislant to attoriii'y gtmeral 
is immune from suit for mallrloxis 
prose<*ulion—VaHOlll v. Goff, C\tl.A. 
.N.Y., 12 K.2d 396. 66 A.UIt. 'Ii239, af- 
ilrmod 48 S.CL 166, 276 U.S. 603, 72 
L.Kd. 396. 

(2) This is true all hough he con¬ 
spired to be appointed prose<>utor.- - 
Yasidll V, Goff, supra. 

Qi9Lasl..Judlclal olDccrs 

(1) District aiiorney and deputy 
district atiorni'y are quasl-juiifelal 
omenrs exempt from civil liability 
for malicious pros^'cution, oven 
though there mny have been mali¬ 
cious or corrupt conduct in exercise 
of JuriMdlotion.--BrenUea v. Bertkcn, 
123 l>.2d 96, 60 Cal.App.2d 344, 

(2) State's attorney passing on 
sunicitmcy of evidence os basis for 
criminal prosecution acts in Judicial 
capacity and is not liable for Judicial 
mistake or for liaving process Is¬ 
sued.—Kit tier V. Kelsch, '216 N.W. 
898, 68 N.D. 1.217, 68 A.L.K. 1217. 

Sx oAolo prosecutlag attomey is 
immune.—White v. Brinkman, 73 P. 
2d 264, 23 Cal.App.2d 307. 

61. Hawaii.—Ijoong Yau y. Carden, 
23 Hawaii 36'2. 

38 C.3. P 456 note 43. 
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§ 68 

joint tort-feasors apply, the liability being joint and 
several, *2 and they may he united as defendants®^ 
or sued severally in separate actions,®^ until plain¬ 
tiff becomes barred by satisfaction of a judgment 
in his favor.®® All persons who originate,®® aid 
or abet in,®7 voluntarily adopt,®® or voluntarily par¬ 


ticipate in®® such original proceeding are liable as 
principals^® jointly or severally if they acted with 
malice and without probable cause.^^ Partners may 
be joint tort-feasors with third persons.^® Where 
the wrong is committed by an agent for a principal, 
the injured person may sue either or both.78 


NHL ACTION’S 


§ 68. Form of Remedy 

Generally, In actions for malicious prosecution, the 
form of remedy Is case or Its statutory substitute. A 
counterclaim or cross action cannot be based on an al¬ 
legation that the action in which it is hied is malicious. 

As respects the form of the remedy, it clearly 
appears that the common-law remedy, developed 
from the old writ of conspiracy which has become 


obsolete in those cases in which it was formerly 
used,74 is case.7® Trespass vi et armis does not 
lie.7® Under a statute providing that all damages 
heretofore recoverable in trespass, trover, or tres 
pass on the case shall be sued for and recovered in 
one form of action, to be called action of trespass, 
the distinction between the forms of action for xna- 


62. Colo.—Bernstein v. Glxnon, 235 
P. 37«. 77 Colo. 193. 

Ga.—Price v. Cobb, 11 S.E.2d 82'2, 63 
Ga App 694. 

38 C J. p 467 notes 63-61. 

Bzlngliiir facts to attsatloa of an^ 
tboxltieB 

Co-operative design between em¬ 
ployer and employee’s surety to 
bring facts of employee’s embezzle¬ 
ment before solicitor was held not 
conspiracy to Instigate malicious 
prosecution.—^American Surety Co. v. 
Pryor, 115 So. 176. 217 Ala. 244. 

63. Cab—Feebler v. Olds. 162 P.2d 
963. 71 Cal App 2d 382. 

Colo —Bernstein v. Simon, 236 P. 375, 
77 Colo 193. 

Ga.—Price v Cobb. 11 S.B.2d 822, 63 
Ga.App 694. 

Pa,—^M ason v. Clabby, 18 Pa.Dist. & 
Co. 628, affirmed 169 A. 759, 313 Pa. 
464. 

Tex—^Miller Surfaclngr Co. v. Bndff- 
ers, Civ.App, 269 S.W. 838. 

38 C.J. p 467 note 63. 

64. Colo.—^Bernstein v. Simon, 235 
P. 876, 77 Colo. 193. 

Ga.—^Pnce v Cobb, 11 S.E2d 322, 
68 GaApp. 694. 

38 ax p 467 note 64. 

65. Tenn.—Albnght v. McTlghe, a 
C.Tenn., 49 P. 817. 

3(8 C.X p 467 note 54. 

66. Conn—^Fusarlo v. Cavallaro, 142 
A. 391, 108 Conn. 40—McGann v. 
Allen, 134 A. 810, 106 Conn. 177. 

Ky.—^Newton v. French, 13 S.W.2d 
1016, 227 Ky. 686. 

Or.— lOovpns Jarls gnoted la. Meyer 
V. Nedry. 78 P.2d 339, 841, 159 Or. 
62. 

88 CJ p 467 note 65. 
party In Interest 

Where defendant In malicious pros¬ 
ecution action was herself the real 
party In Interest in prosecution of 
prior suit, it could be no defense 
that prior suit was brought in name 
of straw party.—^Lindsay v. Evans, 
Mo.App., 174 e.W.2d 390. 


Pallnre to estabUsh oonspizaoy 
does not preclude recovery against 
one responsible for malicious prose¬ 
cution.—^Dallas Joint Stock Land 
Bank of Dallas v. Britton, Civ.App., 
114 SW.2d 907, reversed on other 
grounds Dallas Joint Stock Land 
Bank of Dallas v. Britton, 135 S.W. 
2d 981, 134 Tex. 629. 

67. Conn.—Fusario v. Cavallaro, 142 
A. 391, 108 Conn. 40—^McGann v. 
Allen, 134 A. 810, 105 Conn. 177. 
Md—^Mance v. Gall, 60 A.2d 120, 
modified on other grounds 51 A 2d 
535. 

Or.—Coxpuji jnzls gnoted la Meyer v. 
Nedry. 78 P.2d 339, 341, 159 Or. 
62. 

Tex.—^Daughtry v. Blanket State 
Bank, Civ.App., 60 S.W.2d 272. 

88 C J. p 457 note 56. 

Advice 

Defendant, who, on plaintiff toBJr- 
Ing off the roof of his building be¬ 
cause his tenant would not pay rent, 
merely advised the tenant to make 
some charge against plaintiff, was 
not liable for malicious prosecution, 
in connection with the charge which 
the tenant, and not defendant, made 
against plaintifC, of willfully break¬ 
ing and attempting in the nighttime 
to enter.—Hunter v. lAurent, 104 So. 
747, 168 La. 874. 

68. Conn.—Fusario v. Cavallaro, 142 
A. 891, 108 Conn. 40—^MoGann v. 
Allen, 184 A. 810, 105 Conn. 177. 

69. Cal—Feebler v. Olds. 162 P„2d 
963, 71 Cal App 2d 3'82. 

Conn.—^Fusario v. Cavallaro, 142 A. 
891, 108 Conn 40. 

Or—Corpus Juris quoted In Meyer 
V Nedry, 78 P.2d 339, 841, 169 Or. 
62. 

38 C J. p 457 note 57. 

Instigation of, and participation in, 
proceedings as element or test of 
liability see supra 9 14. 

Kald no defense 

(1) That person sought to be 
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charged did not sign the affidavit or 
complaint on which the prosecution 
was based. 

Ind.—Gray v. Acton, 170 N.E. 614, 
96 Ind.App. 646. 

Mo.—^Motley v, Dugan, App., 191 S 
W2d 979. 

Or.—^Peterson v. Cleaver, 265 P. 428, 
124 Or. 647. 

88 C.J. p 467 note 57 [a], 

(2) That such person did not orig¬ 
inate the proceeding.—Stansbury v 
Fogle, 37 Md. 869, 

I Participation hdd not shown 
Cal.—^Feebler y. OMs, 162 P.2d 963, 
*71 Cal.APp.2d 382—Citlsens State 
Bank of Long Beach v. Hoffman, 
113 PAd 2fl, 44 Cal.App.2d 854— 
Perry v, Washington Nat Ins, Co., 
68 P2d 701, 14 Cal.App.2d 609, 
dissenting opinion 59 P.2d 158, 14 
Cal.App.2d 609. 

70. Or.—Corpus Juris quoted In 
Meyer v. Nedry, 78 P.2d 889, 841, 
169 Or. 62. 

38 O-J p 457 note 58. 

71. Ga.—Price v. Cobb, li e.E.2d 
822, 63 Ga.App. 604 

Or.-HCk>rpns Juris quoted In Meyer 
V. Nedry, 78 P.2d 330, 341, 159 Or. 
62, 

38 O.J. p 467 note 59. 

72. Ga—Pago v. Cltlzons' Banking 
Co., 36 S.M. 418, 111 Oa. 73, 76 Am. 
S.It. 144, 51 L.K.A. 4C3. 

73. Mich.—Cascarella v. National 
Grooer Co., 114 N.W. 867, 161 Mich 
15. 

74. Mass—^Parkor t. Huntington, 2 
Gray 1*24. 

75. Ala.—^Alabama Co. v. Norwood. 
100 So. 479, 211 Ala. 385. 

38 ax p 46‘7 note 64. 

7A Mass.—Hayden v. Shed, 11 
Mass. 500. 

88 ax p 468 note 65. 
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lidous prosecution and for unlawful arrest and 
false imprisonment has been abolished.^^ fact 

that defendant in a wrongful replevin suit could 
recover damages flowing from the replevin does not 
preclude him from suing for malicious prosecu¬ 
tion.*^® 

Counterclaim or cross action. While, in a prop¬ 
er case, defendant may recover for a malicious pros¬ 
ecution by way of a counterclaim or cross action,*^® 
a counterclaim cannot be based on an allegation that 
the action in which it is filed is malicious, since a 
judgment favorable to defendant is essential to a 
right of action for malicious prosecution.®® A coun¬ 
terclaim for bringing a vexatious suit cannot be 
based on local statutes where the tort, if any, was 
committed in a foreign jurisdiction.®^ 

§ 69. Conditions Precedent 

There must be a compliance with atatutes or rules 
of court which are conditions precedent to the mainte¬ 
nance of an action for malicious prosecution. 

There must be a compliance with statutes or 
rules of court which are made conditions precedent 
to the maintenance of an action for malicious prose¬ 


cution.** The demand of a bond from a person 
causing attachment of property, or release of the 
property on the owner’s verified claim, as provided 
by statute, is not a condition precedent to the own¬ 
er’s right of action.** 

§ 70. Jurisdiction and Venue 

Thar, muat be substantial conformity with the local 
statutes as to Jurisdiction and venue. 

Jurisdiction and venue in actions for malicious 
prosecution must substantially conform to the pro¬ 
visions of local statutes.®^ In the absence of some 
statutory provision to the contrary the action is 
transitory, and may be brought in any county in 
which defendant may be found.®® 

§ 71. Time to Sue and Limitations 

Suit must be brought within the time specified by 
the statute In force In the Jurisdiction In which the ac¬ 
tion Is brought. 

The action must be brought within the time speci¬ 
fied by the statute in force in the jurisdiction in 
which the action is brought;®® otherwise it is 
barred,®^ and this is so whether it is based on a 


77i Pa.-—Fendall v. Eckert, 00 Pa. 

Super. 806. 

va Ohio.—Norcrose v* Commercial 

Credit Co., App., 55 N.E..2d 588. 

TO. Tex,—Miller Surfacing Co, v. 

Brldgors, Civ.App., 209 S.W. 888. 
OouBteroialm ox croee aotioa held 
SastUILoleiLt 

(1) Tn action to establish and 
foreclose Judgment lion against de¬ 
fendant's land allegedly hold in name 
of codefendant codefondant's plead¬ 
ing on cross action, seeking dam¬ 
ages, was hold InaufYlciont to author¬ 
ise Judgment.—National Stock Yards 
Nat. 18ank v. Valentino, Tox.Civ.App., 
89 S.W,8d 907. 

(2) Countorolalm not alleging in- 
terferonco with properly by injunc¬ 
tion, attachment, arrest, or other 
provisional remedy, was hold not to 
state causo of action for malicious 
prosecution.—Silverman v. Ufa lOast- 
om Division Distribution, 886 N.Y.e. 
18, 

(8) Answer sotting up cross ac¬ 
tion, allogingr that plaintffT's action 
was groundless and brought mali¬ 
ciously to harass defendant, but not 
alleging interference with defend¬ 
ant’s person or property, was h«*ld 
domurrablo,—flhapjftigh Hardware 
Co, V. Keeland Hros., Tex.(3lv.App., 
do S.W.8d 5X0. 

(4) Counterclaim sounding in ma¬ 
licious prosecution, which fsilod to 
allege a favorable determination of 
prior proceeding, was Insuiriclent.— 
Kietrys v, Oregar, 48 A.2d 810, 88 
N.J.MUa 878, 


00. Qa.—^Fender y. Ramsey, 62 S.E. 
627. 131 Ga. 440. 

La.—Kenner v. Cousin, 112 So. 608. 
163 La. 624. 

Mo.—Northeutt V. McKlbhen, Id 9 S. 

W.2d 699, 236 Mo.App. 605. 

N.C.—Manufacturers & Jobbers Fi¬ 
nance Corporation v. Lane, 19 6.E, 
2d 849, 221 N.C, 189. 

Ohio.—Donnegan v. Armour, 3 Ohio 
Clr.Ct. 432, 2 Ohio Cir.Doc, 244. 
Tox—Fork© V. Tlomann, 39 S.W. 210, 
14 Tex.Clv,App. 670. 

Termination of prooooding see su¬ 
pra SS 54-GO. 

81. Conn.—Shaeifor v. O K. Toolj 
Co,, 148 A, 330, llO Conn, 628. 

82. r*a.—Wallace v. Hayes, 16 Pa. 
Dlst, & Co. 627. 

38 C.J. p 458 note 67. 
srottoe of aoUon 

Compliance with a statute roauir- 
Ing notice of action is a condition 
precedent to plaintiffs right of ac¬ 
tion.—Wallace V. ITayes, 16 I>a.DIst, 
& Co 627. 

Deatiaoia falsa 

Since denuneJa falsa consists In 
falsely imputing to another before 
an administrative ofllcer acts which, 
If committed, would constitute a 
crime, a mere polict^man Is not such 
an oillcial as is eonlemplatod In the 
provision deftning this offense, and 
It is not committed by complain¬ 
ing to him. Ccnsequontly a civil 
proceeding to recover damages for 
unlawful detention resulting from 
such a complaint need not be author- 
isod by Judicial order.—Yap Unki v, 
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Chua Jamco, 14 Philippine 602—1$ O. 
J. p 488 note 5. 

83. Nev.—Peterson v. Wleaner, 146 
P 2d 780, 62 Nev. 184. 

8ft. Tex.—^tleadington Auto Co. v. 

Hood, Civ.App., 219 S.W. 611. 

38 C.J. p 468 note 68, 

Oonaty of proseoutloa 
Venue of suit for malicious prose- 
cut ion lies In county where prosecu¬ 
tion was begun.—Rooney v, Murphy, 
Tox.Civ.App., 62 e.W.2d G69. 

85. W.Va.—Vlnal v. Coro, 18 W.Va, 

1 . 

38 C.J. p 468 note 69. 

8a Oa.—Monsor v. Wilcox, 132 
E. 261, 36 Ga.App. 213. 

Okl.—Coleman v. Strong, 232 P. 378. 

106 Okl. 282. 

88 O.J. p 468 note 70. 

87- U.S.—Rood Co. v. International 
Container Corporation, D.O.N.Y., 
43 F.«upp. 644. 

Cal - -Taylor v. Bidwell, 4 F, 491, 66 
Cal. 480. 

Kan,--Corliss v. Davidson h Case 
T..umber Co„ 103 VJ&d 781, 162 Kan. 
327—Root Grain Co. v. Livengood, 
100 P;2d 714, 151 Kan. 706—Ra¬ 
ker V. Craig, 276 P. 216, 127 ICan. 
811, modified on other grounds 2'80 
P. 771. 1?8 Kan. 676, 

Tex.—Bluejacket v. Southland Grey¬ 
hound Lines, Civ.App., 71 8.W.2d 
1X07. 

Nature of aotioa coatroUlag 
(1> Action in effect for malicious 
prosecution, although olherwise call¬ 
ed, was held barred, whore ai^ts oc- 



§ 72 

civil err a criminal proceeding.*® 

§ 72. Parties 

Who may or must Join as parties plaintiff or de¬ 
fendant in an action for malicious prosecution Is de¬ 
termined by the rules applicable to parties in civil ac¬ 
tions generally. 

Where the right of action for malicious prosecu¬ 
tion is several, as it ordinarily is, two or more per¬ 
sons cannot sue jointly to recover damages for an 
alleged malicious or vexatious suit;** but, where 
several persons actually have a joint interest in the 
damages recoverable, all jointly interested may and 
should join in the action.** Where plaintiff may 
sue one or all of several joint tort-feasors, it is not 
necessary that he join as parties defendant all who 
participated in the malicious prosecution.*^ 

§ 73. Defenses 

In addition to showing the nonexistence of an es¬ 
sential element of the alleged malicious prosecution pro¬ 
ceeding, defendant may, as a general rule, resort to any 
defense which may be Interposed in civil actions gen¬ 
erally. 

In addition to showing the nonexistence of an 
essential element of the alleged malicious onginal 
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proceeding,** defendant may, when the facts or 
circumstances warrant or permit it, resort to any 
defense which may be interposed in civil actions 
generally;** for instance, he may plead and prove 
that the suit was prematurely brought.** He may 
also set up the statute of limitations,** absence of 
hability to be sued,*® a counterclaim,*'^ or estop¬ 
pel.** No cause of action may be maintained against 
defendant where he did what he had a right to do.** 

Recovery of damages in a replevin suit,l a tech¬ 
nical defect in the complaint, such question not hav¬ 
ing been raised in the prosecution,* a mistake in 
faiUtig to give plaintiff’s correct name to the jus¬ 
tice who issued the warrant for his arrest, plaintiff 
having been arrested under the name given,* the 
fact that defendant signed the complaint without 
reading it,* or that the creditor had a legal right 
to the issuance of an execution on his judgment 
and that costs had been taxed against him on such 
execution,* has been held not a defense. Subse¬ 
quent proceedings impairing the effect of a judg¬ 
ment as a foundation for an action for malicious 
prosecution, if not disclosed by the complaint, can 
only be taken advantage of by defendant as de¬ 
fensive matter.® A defense of privilege, under a 
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curred over year before action—A 
L. Ihi^lander Motor Co. v. Be Qae- 
tano, 166 NM, 372, 120 Ohio St 443 
C2) An aotlon wrongfully denomi¬ 
nated as one in fraud, w'hich failed 
to allegro malice and want of prob¬ 
able cause, but averred facts from 
which such elements might be in¬ 
ferred, stated cause of action for 
malicious prosecution, and hence 
was barred by one-year statute of 
limitations; and the fact that court 
to which defendant made applica^ 
tion for appointment of guardian of 
the person of plaintiff was without 
Jurisdiction over plaintiff’s person 
did not prevent plaintiff’s action 
from being one for malicious prose¬ 
cution.—Hicketts V. Hahn, '53 K El 2d 
20'2, T2 Ohio App. 478. 

80. Ill —^Bumap V Marsh, 13 Ill 
535 

83. Ind—Swales v Orubbs, 33 N.H 
1154, 6 Ind App 477. 

C8 C J. p 452 note 92 

00- Ind.—Swales v Orubbs, supra. 
38 OJ p 452 note 94. 

Partnexslilp or Joint entexpxlse 
Where plaintiff and deceased hus- 
liand had been partners or engaged 
in Joint enterprise, and their Joint 
funds were attached, injury from 
malicious attachment was solely to 
partnership or joint enterprise, mak¬ 
ing husband’s personal representa¬ 
tive indispensable party—^Mclnms 
V. Atlantic Inv. Corporation, 4 P2d 
314, 137 Or. 648. 


Joinder held not improper 
Complaint for malicious prosecu¬ 
tion of attachment action was not 
subject to special demurrer on 
ground that plaintiff’s wife was not 
proper party, where she was iden¬ 
tified with property attached.—Go- 
land V. Peter Nolan & Co, 38 P.3d 
783, 2 Cal 2d 96. 

Sfl. Ga—Price v. Cobb, 11 S.B 2d 
822, 63 Ga.App. 694. 

Proper parties 

Persons who had conspired with 
plaintiffs in malicious suit to enjoin 
city from delivering warrants to 
contractors were proper parties in 
contractors’ cross action for dam¬ 
ages suslamed, in view of Hev6t. 
art 1848 —^Miller Surfacing Co v 
Bridgers, TeacCiv.App, 269 SW. 838, 

98. Ga—Callaway v. Janko, 106 S. 

B. Ii89, 26 GaApp, 327, 

38 C J p 4*68 note 76. 

Probable cause; maUoe 
Where one institutes a criminal 
prosecution against another and 
there is on acquittal, person who in¬ 
stigated prosecution may avoid lia¬ 
bility for damages only on ground 
that he acted with probable cause 
and without malice —^Barrios v. 
Toars, La App, 184 So. 21i2, 

93. La—^David v Aaronson, 29 So. 
895, 105 La 347. 

N.T.—George v. Johnson, 49 N.T.fl. 

203, 26 App Div. 125. 

38 C J. p 459 note 77. 
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94. Wis—Williams v. Ainsworth, 99 
N.W 327. 121 Wis 600 

38 C.J. p 459 note 78 

96. Cal —McCuskor v. Walker, 19 V 
382, 77 Cal. 208. 

38 C.J p 459 note 80 

96b Ga,—Thornton v. Marshall, 17 
S.B. OB’O, 9<2 Ga 548. 

38 C.J. p 459 note 81. 

97. Iowa—^Farmer v Norton, 105 N 
W. 371, 129 Iowa 8'8. 

N.C.—Savago v, Davis, 42 S.B. 671, 
131 N.C, 169. 

98. US.—Tamblyn v. Johnston, Mo., 
126 P '267, 62 C.C A. 601. 

38 C.J. p 469 note 83. 

99- Ill—Bojarskl v Ballard, 41 N 
E.i2d 326, 314 111 App 380. 

Tex.—Fletcher v. Huffman, Civ App., 
149 S.W.2d 313. 

1. Minn.—^McT’horson v. Uunyon, 43 
N.W. 392, 41 Mlim. 524, 16 Am.S.B 
727 

2. Wash.—Kcrslotter v. Thomas, 79 
P. 290, 36 Wash. 620. 

3. Cal.—Cochran v. Botu^s, 82 P. 970, 
1 Cal App. 729. 

4- B.T.—Boaumior v. Provonsal, 193 
A 621, 68 B.I. 472. 

5. Mo.—Cooper v. Soyoo, 79 S.W. 
7'61, 104 Mo.App. 414. 

6. Wis.—Luby v. Bonnett, 87 N.W 
804, 111 Wis. 613, 87 Am.S.B. 697, 
56 L.B.A. 261. 
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statute relating to hbcl, is no defense to an action 
for malicious prosecution^ The finding of an in¬ 
dictment by a grand jury is not within itself a full 
defense to an action for malicious prosecution.® 
In a suit for malicious prosecution growing out of 
a criminal complaint against plaintiff, the fact that 
defendant testified under subixsna at the preliminary 
hearing has been held no defense if he testified 
falsely.® 

§ 74. -Guilt of Party Accused 

Proof of the actual guilt of plaintiff la a good defense 
to an action for malicious prosecution of a criminal pro¬ 
ceeding. 

Proof of the actual guilt of the party accused is 
a complete defense to an action for malicious pros¬ 
ecution of a criminal procee<ling.i® This rule is 
based on public ]ioliry,li and it is apphciiblc, al¬ 
though the party accused is ac<|uitted if guilt in 


§ 75 

fact is shown, as may be done notwithstanding an 
acquittal.!® It docs not matter whether there was 
probable cause for the prosecution, or how mali¬ 
cious the motives of the prosecutor may have been, 
if accused is guilty, he has no legal ground of com¬ 
plaint.!® The fact that plaintiff was guilty of an¬ 
other offense, however, on which there was no crim¬ 
inal charge or prosecution is not a defense.!^ 

§ 75. Declaration, Complaint, or Petition 

The rules of pleading In civil actions generally will 
determine the adequacy of plaintiff's pleading, which 
must plainly state all the necessary elements constitut¬ 
ing the cause of action. 

The adequacy of a pleading in* order to set forth 
a cause of action for malicious prosecution, is meas¬ 
ured by the rules of pleading which obtain general¬ 
ly in other civil actions.!^ The complaint or decla¬ 
ration 111 malicious prosecution should plainly state 
the specific facts constituting the cause of action,!® 


7. Cal. —V. Burr, 270 
668, 100 <'‘al.App. €1. 
a. Ala—MorKon v. Baird, 121 Ro. 
S2<6. 219 Ala. 220. 

Action of jrrand jury and flllni? of In¬ 
formation as nhowinir prolmliU* 
cause 900 supra 8 35. 

9. Oal.—'XloblnHon v. McKuiffhlt 284 
r. 1006. 102 Oal.App. 718. 

10. Ala.—reniral Iron db Coal Co. 
V. WrlKht, 101 flo. 815, 20 Ala.App. 
<83, certiorari denied Mx parlo (Cen¬ 
tral Iron & Coal Oo.. 101 Ho. 831. 
212 Ala. 130. 

Conn.—KUewloy v. Brown, Thomson, 
Tnc., 181 A. 521, 120 Conn. 440. 
Ky.—Cosimji dturls g,Yi,oted la Christo¬ 
pher V. Henry, 142 H.W.M 1000, 
10*72, 284 Ky. Ii27—Moslor v. Me- 
rarlnnd, 105 H.W.2d 641. 209 Ky. 
214. 

Mass.- Dunn v, K. W. Cray Oo., 150 
N.M, 100, 354 Mnns. 202. 
Ml«h.--TnrhenHl v, Oliver iron Mln-1 
inx <'o., 229 N.W. 454, 350 MIeh. 
110, 09 A.H.n. 1059 OocpUJi Juris 
cited la (i(*drnU}i v. 226 N. 

\V. 62'5. 217 Mleh. 141. 

Neb.- 'Mnrtin v. Hanftird, 201 N.W. 

120, 129 NmIi. 212, 100 A.1^.U. 179. 
N.(\- Moom‘y v. Mull, f» H.W.3tl 122, 
215 N.(\ 410, 1.2:, A.H.K. 893. 

Ohio.* KlnliiiT V. -cMieidts, 49 N.K2d 
902, 71 Ohio App. 

Tenn.--Miller v. Marlin, 10 Tetm, 
App. 149, 

Va- -I'nKe V. Wllmm, 191 H.M. 078, 
108 Va, 447 “ Marlon v. Camden, 
127 H.Ifl. 4on, 147 Va. 202. 

Wash.' Corpus Javis cited la Peasley 
V. IMiKet Hoitiul Tuk dr UiirKe Co., 
12'r> M.2d OKI. 092, 12 \Vntih.2d 485. 
28 (\J. p 409 note 89. 

Ooaoplcte defease 

In inulloiotin pritseoullon net ton, 
yulli 1m a uianplele but not a nocus- 


sary defense —Clanan v Nushzno, 
240 NW. 1G8, '261 Mich. 423. 

Coavlotioa oa false testimony has 
bt‘en h(»ld no bar to action for 
llelous prosoeution.—JDunn v. K 10 
tlray Co., 150 N.IO. 166. 254 Mass. 202. 

11. U.H—Shelton v. Southern B 
Oo., D.CTtmn, 255 S'. 182. 

38 0.jr. p 450 note 90. 

15. U.S—Onrdnor v. Bank of I'lno- 
hurst, r).C.N.C., 35 P.-Supp. 727. 

Ky.—Mosler v. McFarland, 106 SW. 

2<1 04t, 269 Ky. 214. 

Mleh.—Oedratia v. Carroll, 226 N.W. 

626, 020, 247 Mich. 14t. 

N.< 3.— Mooney v. Mull, 6 S.TCI.'3d 12'2, 
'216 N.O. 410, 125 A Xi.B. 893. 

38 <3..l. p 459 note 91. 

13. Ky.-<30vpus Jons quoted la 
•Christopher v. llonry, 143 S.W.2d 
1000, 1072, 284 Ky. 1.27. 

Iir.—Nowton V. Weaver, 12 II.T. 615. 

14, Wash,—^t'easley v. l»uKi»t Hound 
Tuk ^ MHr»c» Co., 125 J>.2d O'Sl, 12 
W<Ufh.2d 485. 

16. <3al.—JAffe v. Stone, 114 B.2d 
225, I« t1al.2d 140. 135 A.L.a. 775 * 
Ht'hubkej^el v. (lonllnu, 132 r.3d 
470, r>« Cal.Ai»p.3(l 667. 

Ihi.--Price V. <Jobb, 11 S.M.2a 822, 
03 <}a.App. 094. I 

28 C.J. P 459 nolo 94. 

XiaheUnj aotioa 

The question whether plaintiff la* 
liidi’il an action for abuse of 

prn,“i'H}» or malielmiH pnisecullon, or 
how I hi* action 'was elassllled and 
nnim*d, was Immaterial. If the et»m- 
plaint was HuUlcleutly broad iind 
X>ointed to maintain an action to 
rlyhl a wronfc, however tabulaied.- 
Hubbard v. Banker. 24 N.Y.H.2d 289, 
amrincd 23 N.Y.H.2d 108, dOU App. 
T)lv. 901. 


Code form of complaint for mali¬ 
cious prosoeution was Intended to 
be ndapialile to all act ions f<»r nia- 
llelous prosecution, and sueh form 
of complaint claiming dnma#Tes “for 
malietously and without probable 
cause lh<‘reCor, eausluff plaint ilf's 
arrest xinder warrant Issued by jus¬ 
tice of peace" meant same as If H 
said “for mallelouHly and without 
probable cause therefor eatisliu? a 
warrant to be* Issued and plaintllT to 
be arrested under same.'*--Bryant v 
Hartford Fire Tns. Co., 159 Ho. 08.1 
230 Ala. 80. 

16 . XT.H,—^Van Rant V. Amerlen • 
Wxp. Co., <1,r!.A,Pa.., 168 F.2d 024-• 
Woltor V. Hafc*way Htores, B.C.B. 
O., 00 FHupp, 12, aflirmed, C.O.A., 
153 F.2(l G41, 80 TT.H.Ai)p.l>.<\ 367, 
eerliorarl denied 67 H.<’l. 64. 

Ala,—OovIniJrlon v. Uobinson, 0 Ho. 

2<1 421, 24*2 Ala. 227. 
tjal,--WuMtaee v. Meehler, 82 T».?.d 
•622, 28 Oal.App.fd 705 Wilron v. 
Troy, 54 I».2d IMI, 19 t'aI.App,ad 
156. 

Idaho.- Hinrk v. Alio way, 170 P,2<1 
426 —P^iwler V. Ttfiebelirmna, 142 

M. 2d 604, 05 Idaho 221. 

Kah. -Ahrlnir v. White. 121 P.2(l 
099, 150 Kan. 60. 

N.Y.- Hiibbard v. Banker, 24 N.Y.H. 
2d 289, nmrmed 22 N.Y.S.lid 198, 
.2(10 App.Blv. 901 Keller V. Btlt- 
ler, 321 N.Y.H. 222, ,230 App.Blv. 
212, reversed cm other Ki‘<nindH I5.S 

N. K. 510, '246 N.T, 240, 65 A.ri.R. 
249. 

Okl.—Bc*arl v. Oklahoma <Mly, 145 3'. 
2cl 400, 192 Okl. n97-HniTrier V. 
First Nat. Bank, 2 B.2d 830, 152 
Okl. 90. 

Tex.—Mosley v. Ilnrklns, Civ,App., 
147 H.W.2d 209. 

2*8 <1.J. P 450 note 96. 


1039 



MALICIOUS PROSECUTION 


54 C.J.S. 


§ 75 

not conclusions,or evidence of facts,l* or unnec¬ 
essary repetitions thereof,!® but so as sufficiently 
to allege all of the essential elements of the wrong.®® 
Matters not essential to the successful maintenance 
of the action need not be alleged.®! The complaint 
must state a good cause of action in favor of all 
who join therein as plaintiffs.®® 

Anticipating defenses. Plaintiff is not required to 
anticipate defenses and negative them in the com¬ 
plaint.®® Thus, it is not necessary to negative con¬ 
sultation with counsel and a full and fair disclosure 
of the facts.®^ A complaint which negatives exist¬ 
ence of statutory ground for an attachment stated 
in the attachment affidavit and denies the existence 
of any and all statutory grounds for the issuance of 
the writ is sufficient as against a demurrer that 
such complaint “fails to negative or deny that any 
statutory ground existed for the issuance of the 
attachment.”®® Where the commencement of a new 


criminal proceeding before the filing of the mali¬ 
cious prosecution suit would be a defense, the com¬ 
plaint is not required to allege that no new proceed¬ 
ing was instituted.®® 

§ 75 . --Original Proceeding and Defend¬ 

ant’s Connection Therewith 

a. In general 

b. Defendant’s connection with original 

proceedings 

a. In General 

The declaration, petition, or complaint must affirma¬ 
tively show that a Judicial proceeding was instituted 
against plaintiff, and the original proceeding. Including 
process, must be adequately described. 

The declaration or complaint must affirmatively 
show that a judicial proceeding was instituted 


17- N T.—Hendrix ▼. Manhattaji 
Beach Dev. Co., 168 N.T.S. 316. 
181 App Div. 111. 

88 G.J. p 460 note 96. 

18. CaL—^Dreux v. Domec. 18 Cal. 
83. 

Ga.—^Pnce v. Cobb, 11 S.E2d 822, 
63 Qa.App. 694. 

JUlefiratloiiB held snAoleiLt as 
against special demurrer.—^Price v. 
Cobb. 11 S.E.2d 822, 63 Ga.App 694 

19. NC.—Hussey v. Norfolk South¬ 
ern R Co., 3 S E. 923, 98 N.C 34, 2 
AmS.R. 312. 

80. Code form of complaint was not 
demurrable.—^Hill Grocery Co. v. 
Nelson, 18 So.2d 43'2, 31 Ala App. 386, 
certiorari denied 18 So.2d 484, S45 
Ala 69'8. 

Single proseontlon 
'Declaration in two counts for ma¬ 
licious prosecution was held to show 
single prosecution.—-Wlngersky v. B. 
E. Gray Co., 160 N.E. 164, 2i64 Mass. 
198. 

Semnzrer must set forth gxoiuids 
A demurrer is properly overruled 
in an action for malicious prosecu¬ 
tion, where it did not point out that 
the count failed to allege that the 
charge, before the commencement of 
the suit, had been Judicially investi¬ 
gated, the prosecution ended, and 
plaintiff discharged.—Sugar Valley 
Land Co. v. Johnson, 86 So. 871, 17 
Ala.App. 409. 

^negations hdd suffloient 

U.S—^Riegel V. Hygrade Seed Co., D. 

CN.T. 47 FSupp 290. 

Cal —Goland v Peter Nolan & Co., 88 
P.2d 783, 2 Cali2d 96—Breznlkar 
V. T J. Topper Co, 72 P.2d 895, 23 
Cal.App.2d 298 

DC—Soffos V. Eaton, 152 F2d 682, 
80 US.APPD.C. 306. 

Ga.—^Davison-Paxon Co. v. Norton, 


24 S.B2d 723, 69 GaApp 77— 
Price V. Cobb, 11 S B 2d 82'2, 63 
GaApp. 694—^Huff v. National Ac¬ 
cident & Health Ins. Co., 198 S.E 
i296. 68 GaApp 366—^Mumford v. 
Sears, Roebuck & Co, 162 SB. 661, 
'44 GaApp. 623—Southland Loan & 
Investment Co. v Patterson, 168 
S E. 776, 43 Ga.App. 314. 

Idaho.—^Fowler v. Ruebelmann, 142 
P.2d 694, 65 Idaho 231 

Ill.—^Brandt v Brandt, 17 N.E.2d 686, 
297 IlLApp. 806—^Merrlman v. Mer^ 
riman, 8 N.E;2d 64, 29 Ill.App. 139 

Ky.—Crutchfield v. Mansfield, 71 S. 
W 2d 953, 264 Ky. 499—Cumberland 
State Bank v. Ison, 291 S.W. 406, 
218 Ky. 412. 

Mo—Ripley v Bank of Skidmore, 
198 S.W.2d 861—^Henderson v. Cape 
Trading Co., 289 S-W. 83i2, 316 Mo 
384 

N.T.—Schierloh v. Kelly, 2 N,TS.2d 
188, 263 App.Div. 373—Wallenstein 
V. Rosenbaum, i272 NT.S 346, 241 
App.Div. 874—Cook v. Dodge, 7 N. 
T.S.2d 9'23 

NC.—^Pressley v. Audette, 178 S.E. 
906, 206 N.C. 352. 

Okl.—Coleman v. Strong, 232 P. 378, 
106 Okl. 282. 

Pa.—^Fendall v, Eckert, 90 Pa Super 
306. 

Tex.—^Mosley v. Harkins, Civ.App., 
147 S.WJ2a 309—Miller Surfacing 
Co. V. Bndgers, Civ App., 269 S.W. 
888 . 

Utah —Hargrave v. Leigh, 278 P, 
298, 73 Utah 178. 

38 C.J. p 460 note 99 [a]. 

AUegatlosis held insnffiolent 

Ala,—^McCarty v. Williams, 102 So. 
183, 212 Ala 232. 

Fla.—^Fisher v. Payne, 113 So. 378, 
93 Fla 1086. 

Ga—^Brown v. Smith, 166 S.E. 243, 
176 Ga. 470—Livingston v. 

Schneer*s Atlanta^ 7 SE.2d 190, 61 
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GaApp 637—^Wilk v. Bennett, 154 
SE. 654, 41 GaApp. 709 

Ill.—Ligitsos V. Finerman, 67 N.B 
2d 610, 829 in.App. 241—Doss v 
Hutson, 52' N.E.2d 279, 3(21 IlLApp 
167. 

Ky.—Combs v. Southern Bell Tele¬ 
phone & Telegraph Co., 38 SW2d 
3, 238 Ky. 341—Ingraham v. Ble¬ 
vins, 33 S.W.2d 367, 236 Ky. 605 

Mass.—Jacobs v. Mann, 16 N.E.i2d 
482, 300 Mass. 268. 

Mo.—Thompson v. Farmers’ Ex- 
change Bank, 62 S.W.2d 608, 383 
Mo 437. 

NT.—Schoultz V. Republic Chemical 
Corp, 62 N.Y.S.2d 310. 

Ohio.—Siegel v. O. M. Scott St Sons 
Co, 66 N.B.2d 846, 73 Ohio App. 
847. 

Or,—^Peterson v. Cleaver, 266 P. 4128, 
124 Or. 547 

Pa,—^Mason v, Clabby, 169 A. 769, 
313 Pa. 464. 

88 O.J. p 460 note 09 IbJ. 

21. Ga—Price v. Cobb, ll SE2(1 
822, 63 Ga.App. 694. 

22. N.T.—r-ouis J. SIgl, Inc., V. 
Bresnahan, 216 N.T.S. 735, 216 
App Div. 634. 

23. U.S—Seaboard Oil Co. v. Cun¬ 
ningham, O.C.AFla, 61 F.2d 8,21, 
certiorari dcnu>d 62 SCt. 36, 284 
U.S. 657, 76 L-Ed. 667. 

cal.— Jaffe v. Stone* 114 P.2d 335, 
18 CaL2d 146, 136 A.L.R. 776—Pul- 
vermachcr v. I^os Angeles Co-ordi¬ 
nating Committee for Aid to Jew¬ 
ish Refugees, 143 P.2d 974, 61 Cal. 
App 2d 704. 

24L Mont,—^Beadle v. Harrison, 104 
P. 134, 68 Mont. 606. 

38 O.J. p 460 note 1. 

25. Ala.—^Brown v. Master, 16 So. 
448, 104 Ala. 451, 460. 

26. Cal,—Jaffe v. Stone, 114 P.2d 
336, 18 Cal.2d 146, 136 A.L.B. 776. 
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against plaintiff,and must allege the issuance of 
process,28 although failure to allege that a warrant 
was issued for the arrest of plaintiff prior to the 
hearing by the court has been held not to render the 
petition subject to a general dcmurrcr.29 

Jurisdiction of court. Where, as discussed supra 
§ 6, malicious prosecution will lie, although the court 
in which the proceedings were instituted was with¬ 
out jurisdiction, it is not necessary for the declara¬ 
tion or complaint to show that the court in which 
the proceedings were instituted had jurisdiction 
thereof ;88 but, where the action will not lie where 
the original proceedings were instituted in a court 
not of competent jurisdiction, such an allegation is 

necessary.81 

Description of original proceedings. The original 
proceedings, including process, whether civil or 
criminal, must be adequately described,82 but the 
process or proceedings need not be set forth ver¬ 
batim ct literatim; only the substance need be stat- 
ed,88 and the technical name of the process is un¬ 
important and need not be mentioned*®^ Also it is 
not necessary to allege that the affidavit was in 
writing ;88 or to s<*t forth the substance of the veri¬ 
fication of a criminal information on which the 
action was based.®® 

Description of offense charged, in actions for 
malicious criminal prosecution the declaration must 
substantially state the particular olTense for which 
plaintiff was prosecuted,®'^ but not necessarily the 
teShnical name or description given to it by law,8® 
although this latter averment will be sufficient, at 
least after verdict.®® 

Necessity of shomng that criminal offense ivas 


§ 76 

changed. As discussed supra § 9, the weight of 
authority is to the effect that it is;not an indispensa¬ 
ble clement of an action for malicious prosecution 
that the papers on which the criminal prosecution 
was based failed to state facts constituting a crim¬ 
inal offense, but as also shown there is authority to 
the contrary. According as one or the other view 
prevails, it is,or is not,^^ necessary that the decla¬ 
ration or complaint in an action for malicious prose¬ 
cution should show that the papers on which the 
prosecution was based stated facts conslituling a 
criminal offense. 

Arrest, imprisonment, holding to bail, or seisure 
of, property. As discussed supra § 10, the weight 
of authority is to the effect that an action for ma¬ 
licious prosecution may be maintained, although 
there had been no arrest, imprisonment, or holding 
to bail, but in some jurisdictions a contrary rule has 
boon adopted. In jurisdictions where the first-men- 
lioncd view prevails, it is not necessary to allege 
in an action for malicious prosecution that plaintiff 
had been arrested or taken into custody.^® On the 
other hand, in jurisdictions where the minority view 
prevails, it has been held necessary to allege plain¬ 
tiff’s arrest and imprisonment.^® Tn an action for 
malicious prosecution of a civil suit, where the ac¬ 
tion will not He unless there has been an arrest of 
plaintiff or a sciwire or interference with his prop¬ 
erty, the petition must allege such interference re 
suiting from, or incident to, the siiil;^^ and, where 
the process in the suit is by summons only and is 
not accompanied by arrest of the person or seizure 
of i^roperty, the complaint must allege facts except¬ 
ing the case from the rulc.^® 


Vtn Cal.- Kufttaco V. Dechtor, 83 T. 
ta 828, 28 OaI.App.:!(l 700- 
ITaynnhlda v, T«un<*harhi KnUl mo- 
la, 23 VM 311, 132 (^nl.App. 74.3. 

Fla.- a. It. KroHH * (’o. v. Vo well, 
180 Ho. 757, 132 Fla, 471. 

CSa.—lilvInifHton v. AUiiti- 

la. 7 H.K.2d TOO, 01 (ln.App. 037. 

38 O.J. p 400 nalo 4. 

28. Ala.- Ueaeli v. Quinn, 48 Ho. 
540, 15!) Ala. .340. 

38 C.J. p 401 note 8. 

29. Tox.' UtJMt V, I*afre, CUv.App, 52 
S.W.2<1 037, orror filnmiiipf*d, 

80. Or.- Kulinhnusen v. HlioOdinon, 
148 V.2d 239, 174 Or. 290, rrlifarlUK 
deim»d 149 V.2d 108, I74 Or. S90. 

N’.Y.—Morplw V. Hoatt, 31 Wend, 381, 
34 Am.O. 336. 

31. Ala.- -MarahaU v, 17 

Ala. S3S. 

54O.J.R.-G0 


32. Oal. -MofCell v, IJarkar, 34 V. 
340, 99 (^al. 042. 

38 (U. p 401 note 10. 

33. Vt. -V. 42 VI. 

209. 1 Am.u. me. 

38 <U, p 401 note 11, 

34. Ind.- ••Atnmmnnan v. Crosby, 30 
Ind. 451. 

35. Abi. Forreat v. Oallinr, 20 Ala. 
175. 56 Am.I). 190. 

36. Or.* -KulmUauiam v. Hladidrnnn, 
148 V.2d 239, 174 Or. 200, J-eht'iir- 
ItiK douied 149 l».2a lOK, 174 Or. 
290. 

37. Alii.- TlnnnpHcm v. Illchapdaon, 
11 Ho. 7128, 96 Ala. 488. 

38 O.J. p 462 note 15. 

38. Ala*- lionsr v. Itcutera, 17 Ala, 
540. 

38 <U. I) 462 note 10. 

39. Ind.—Thomiiii v. lluntor, 44 
riid. 477. 

38 O.J. 1 > 462 noto 17. 
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40. H.C,-'Aiken v. Tinneartar Cotton 
Mills, 07 H.K. 100. 85 H.C. 180 
Whaley V, T.awtoii, 35 fl.M. 658, 
67 H.C. 350. 

41. Tex.- Klf-lnamlth v, Ilamlln, 
Clv.App.. 00 H.VV. 994, 

42. Ky. Itallard v. <^aah, 230 HAV, 
4i8. 191 Ky. 311. 

43. Ala. Sheppard V. T^tirnlan, 19 
Ala. 760. 

38 C.J, p 402 nt)ta 23. 

44. K.V. S(*hnlman v. Moiiern In- 
dUHtrlal Hank, 30 N.y.H.2d 691. 178 
Miae. 847. 

Tt*x.‘ M('ll down v, Flrat TMal, Hank 
of tlarllnKen. CIv.Apjk, 149 H.W.2d 
591, error (llNmlsHed, Judgmont oor- 

re**t, 

lnlerf<*rencvj with per«on or property 
aee nupra 9 12* 

45. Ill*---Merriman v. Merriinaa, 8 
N.16.2d 64, 290 llLApp. 189. 



§ 76 

b. Defendant’s Ooxmection with Original Pro¬ 
ceedings 

(1) In general 

(2) Several defendants; averment of 

conspiracy 

(1) In General 

The declaration, petition, or connplaint must show 
that the prosecution was instigated, instituted, or con¬ 
tinued by defendant. 

The declaration or complaint must show that the 
prosecution or proceeding was instigated, institut¬ 
ed, or continued by defendant.^® The words em¬ 
ployed should be words of action attaching to de¬ 
fendant the instigation of the prosecution, partici¬ 
pation in its continuance, or the direction of it;^^ 
since mere passive allegations showing knowledge 
of the existence of the prosecution are insufladent.^® 
If the action is founded, not on the malicious in¬ 
stitution of criminal or civil proceedings, but on a 
malidous continuance of the prosecution thereof 
by defendant, the latter grievance must be distinctly 
presented in the declaration.^® A complaint which 
sufficiently alleges defendant's responsibility for in¬ 
stigating the proceedings need not allege responsi¬ 
bility for thereafter prosecuting or continuing 
them.®® 
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(2) Several Defendants; Averment of Con¬ 
spiracy 

As a general rule, an averment of conspiracy is un¬ 
necessary. 

In actions against two or more, an averment of 
conspiracy is generally mere surplusage or matter 
of aggravation and need not be proved.®^ The aver¬ 
ment of a conspiracy does not in any way change 
the nature of the action,®® and a joint liability may 
be proved without any averment of conspiracy.®® 
An allegation of conspiracy is not sufficient, as 
against a demurrer, to avoid the judicial immunity 
of defendants, where such exists.®^ 

§ 77. -Want of Probable Cause 

a. Necessity 

b. Sufficiency 

a. Necessity 

Want of probable cause, being an essential element 
of an action for malicious prosecution, must be alleged 
In the declaration, petition, or complaint. 

Inasmuch as want of probable cause is an essential 
element of an action for malicious prosecution, it 
must be alleged in the declaration, petition, or com- 
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46. KC.—^Dickerson v, Atlantic Be- 
iimuE Oo., 159 SE 446. 201 K.O. 
90. 

Or—White v. Pacific Telephonie & 
Tele^ph Co.. 90 P.2d 193, 16{2 
Or. 270. 

Vt.—^Redington v. Burnham. 169 A. 
908. 106 Vt. 114. 

Wash—^Peasley v. Pug»et Sound Tug 
& Barge Co.. 126 F.2d 681. 18 
Wash 2d 486. 

38 CJ* p 462 note 25. 

Allegatloiui held snfilcleiLt 

(1) Generally. 

Fla.—S H Kress & Co v. Powell, 
180 So. 767. 132 Pla 471. 

Mo.—Henderson y. Cape Trading Co.. 
289 SW. 332. 316 Mo. 384—Motley 
V. Dugan, App, 191 S.W2d 979. 
Tex—Daughtry v Blanket State 
Bank, Civ.App, 41 S.W.2d 627. 

(2) Allegation that defendant com¬ 
pany through named agent made 
false affidavit.—Southland Loan & 
Investment Co. v. Patterson. 158 S. 
E. 776. 48 6a App. 314. 

<8) Petition alleging that defend¬ 
ants maliciously advised, persuaded, 
and procured shenlE to swear out 
warrant hy falsely telling him that 
plaintiff had murdered deputy sher¬ 
iff and that they would furnish evi¬ 
dence to convict plaintiff if he were 
arrested.—^Selman v. Goddard. 197 S 
E. 250, 186 Ga. 103. 

(4) XTndeir code form of complaint 
for malicious prosecution, details as 


to manner in which instigator of 
prosecution by indictment may be¬ 
come liable in malicious prosecution 
action are evidence and need not be 
alleged, but a count which charged 
mere acquiescence in the act of an 
agent in causing plaintiff to be in¬ 
dicted is insufficient, since acquies¬ 
cence was not equivalent of ratifica¬ 
tion.—^Bryant v. Hartford Fire Ins. 
Oo.. 169 So. 685, 230 Ala. 80. 

(5) Mere allegation that defendant 
gave false information to immigra^ 
tion officials, if proceedings before 
such officials were judicial proceed¬ 
ings, without alleging that defend¬ 
ant instigated or prosecuted any ac¬ 
tion, would be insufficient to state 
cause of action for malicious prose¬ 
cution.—^Bacchld v. News Syndicate 
Oo, 191 NE 718, 265 NT. 1. 

Pleading' held S 2 i 8 iiffloien.t 
Pa—^Mason v. dabby, 18 Pa.DlBt. & 
Co. 6218, affirmed 169 A. 759. 813 
Pa. 464. 

OoiupIaiiLt held demurrable 
In attorney’s action for malicious 
prosecution of disbarment proceeding 
against him, allegations of amended 
complaint that state bar’s local com¬ 
mittee was actuated and infiuenced 
by, and relied on, statements in let¬ 
ter from defendant in issuing order 
to show cause why plaantilf should 
not be disciplined, were demurrable 
as insufficient to exclude committee’s 
reliance also on its independent in¬ 
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vestigation as part of information 
on which it acted.—Werner v. Hears t 
Publications, 151 P.2d 308, 65 Cal 
App.2d 667. 

47- N.T—^Loftus V. Columbia Bib- 
bon & Carbon Mfg. Oo., 61 N^S 
2d 102. 

48. N.T.—^Loftus V. Columbia Rib¬ 
bon & Carbon Mfg. Co., supra. 

49. Nev.—^Levey v. Fargo, 1 Nev 
415. 

38 C.J. p 468 note 26. 

AUegatloiui held snfficteaLt 
Ala—^Laney v. Glidden Co., 194 So. 
8*49, 239 Ala. 396. 

60. Mont.—Johnson v. Horn, 283 P 
427, 86 Mont. 314. 

51. Cal—White v. Bnnkman, 73 P 
2d 254. 23 OalJ^pp 2d 307. 

38 C J. p 463 note 28. 

6S. Mich.—^Hamlltoh v. Smith. 39 
Mich 2*22 

38 C.J. p 463 note 29. 

63. Ind—Jennor v. Carson, 13 NE 
44. Ill Ind. 522 

3i8 C.J p 463 note 30. 

Petition, held snffiolent 
Petition alleging that one defend¬ 
ant instituted criminal prosecutions 
at procuroment of other defendants, 
knowing that charges were false, 
stated case against all defendants — 
Crowe V. Vaughn, 161 S.E. 092. 40 
GaApp. 848. 

64. Minn.—^Linder v. Foster, 295 N 
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plaint,55 and the want of such averment renders 
the pleading fatally defective.®® 

A complaint which affirmatively shows the exist¬ 
ence of probable cause is defective,®*^ and, where 
it sufficiently shows probable cause, all other alle¬ 
gations as to defendant's motives for instituting the 
prosecution are immaterial.®® 

b. Sufficiency 

Ordinarily, a ganeral averment of want of probable 
cauee la sufficient; but, where the declaration, petition, 
or complaint alleges facts which are prima facie evi¬ 
dence of grounds for Instituting the proceedings com- 


§ 77 

plained of. It must also allege facts to rebut the Infer¬ 
ence of probable cause. 

While there is authority to the effect that the 
facts showing want of probable cause must be set 
out,®® ordinarily a general averment of want of 
probable cause is sufficient, without a statement of 
the facts wHich prove or tend to prove the aver¬ 
ment.®® However, in cases where the declaration 
or complaint alleges facts which are prima facie 
evidence of grounds for instituting the proceedings 
complained of, it is held that an allegation of facts 
to rebut the inference of probable cause is neces¬ 
sary,®l and mere conclusory allegations will not 
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W. 1299, SOD Minn. 43, refURing to 
follow Stewart v. Oooloy, 33 Minn 
347, 33 Am 11. 600. 

55, Ala.—CtRincR V. Malono, 18 So, 
'2d 870, 344 Ala 400—Turner v. J. 
Blach ^ Rons, 6 So.Sd 03, 213 Ala. 
137—Aland V. llall, 127 Ho 263, 
'33 Ala.APP 478. 

Cal—Oollinrt V. Owonn, 17-6 P.2d 872 

_^lOuHtarc* V. Dochtcr, 13K l».2d 367, 

53 Oil.App.2d 7136— Morron v. Tttl(» 
QuaranliK* A Triinl <V>, 113 l*.2d 
481, 46 <1nl.App.3d 60— (larflold v. 
People's I/'Inanri» A Thrift <lo. of 
Rivi'rMido, 74 r.Sd 1061. «4 OaLApp. 
Sd 144—Whlto V. lirltikniftn, 79r IV 
3d 254, 23 Oal.App.3d 307— •II**rUhy 
V. llollly, 367 P. 721, 03 Oil.App. 
86 . 

Oolo.—Climax miry Vo, v. Mulder, 
242 V, 666, Colo. 407. 

IHa,—g. II, Kri'iiH A V. 3>owrll, 
180 Ho. 757, 133 I^ln. 47t. 

<3a.—DaviHon-PhNon (N>. v. W«lk»*r, 
108 SW. 1312, 174 <»H. 532, aiiRWcrH 
to cortlllfKt aw'HlIonH riinfoPiwd to 
16>B R.M. 160, 45 Cii.App. 395 Prioo 
V. Cobb, 11 H.I4.3d H'22. 53 (3a.App. 
(l04.-j<>hnM V, OIbHon, 4 S.RSd 480, 
60 Oa.Aitp. ««ri Hyhon v. Houlh 
Hhlo Atlanta Uiiiik, 186 S.R 464, 53 
na.App. 450 Jordan V. AiiiiTirnn 
Agr, <lh»‘mlral 184 H.K 455, 53 
(}a.App. 033“ liaviTty l^xmlturo 
Co. V, ThotnpHOii, 169 H.M, 313, 46 
Ga.App. 730. 

in,--Tjc>vo V. Ooldimhorg irumllurr 
Co., 46 N.K2d 111, 317 Ill.App. 381 
—ItojarHkI V. Ilnllant, 41 N.M.2d 
820, 314 Ill.App. 3H0-Hocki'r V. 
Weld, 830 Tll.App. 393. 

Ky,«-IlaHcddon v. York, 113 H.W.2(l 
9K4, 371 K.V. 507'' Monlor V. Mrl^^rir- 
land, 100 H.\V.2d 641, >369 Ky. B14. 

Ija.-—CrairuKtiinl v. SrhnnhkT, liH So. 
S«7, 164 hiu 1108. 

MIhh.— drown v. KIhipt, 6 So.2d 611, 
19:» MIhm. 746 King v. \V*‘iiviT 
Pants ^Virporiillon, 137 Ho, 718, 157 
Miss. 77. 

Mo.«>l»iiw<*H V. Htnrri'd, 82 H.W.3d 
43, 336 Mo. 897. 

N.Y.—Hlom V, Jtindomnn, 287 M.Y.S. 
418, 347 A)>p.l>lv. 345 Hedornon v, 
Itear. 0 N.Y.H.2d 753, 168 Mlnr. 439. 
amrmod 7 JN[.y.H.2d 1022, 266 App. 


Div 849—Ooldner-Slegel Corpora¬ 
tion V. Kraomer Hosiery Co, 874 
NY.S. 681, 163 Misc. l-SD—Loftus 
V. Columbia Ribbon A Carbon Mfg. 
Co.. 61 N.Y.S.2d 103. 

N.C—Mllchom v. National Weaving 
Co., 188 S.n. 320, 310 N.C. 732— 
Dickerson v. Atlantic Refining Co., 
150 S R 446, 201 N.C 00—Wingate 
V. Causey, 144 SR 630, 106 NO. 
71. 

N.l».—^McCullough V. Rupp, 356 N.W, 
78, 66 N.T). e'SS. 

Ohio.—Rickidts V. Hahn, 63 N.R2d 
202. 72 Ohio App. 478—Smith V. 
TranKnmerloan Krelght I^lnes, 51 
N.RSd 208, 73 Ohio APp. 230, 

Or—Willie V. IHusIflc Telephone A 
Telegraph Co., 00 rj8d 193, 162 Or. 
870. 

Morphy v. Shipley, 41 A.3d 671, 
351 Pa. 4'3B—I»ubllx Drug Co. v. 
Rreyer lee Cream Co., 32 A.2d 413, 
347 I>a. 346. 

Tex. Hnyder v. Stokes, OlrApp., 34 
S.W.2d 013, anirmed Stokes v. Sny¬ 
der, <*oni«App., 65 S.W.2d 667, 
Wasli.—Penaley v. Puget Sound Tug 
A. Itnrga <lo., 135 P.2d 681, 13 
WaHh.2d 485—llrooks v. Rolde, 11i$ 
P.3d 103, 11 Wa«h.2d 37—Pallett v. 
ThompkInH, 118 P.2d 190, 30 Wash. 
Sd 697. 

W.Va. •nunter ▼. Berkley Newspa- 
pi»rs <k>rp., 40 S.R2d 888—Hoxor 
V. Slack, 19 S.RBd G06, 1:34 W.Yo. 
149. 

38 <1.J. p 468 ttoto 32. 

Complstat must Show pxoseeutioa 
resulted solely bee^iuse of defend¬ 
ant's aid Ions wllhout probable cauMe. 
"••Rigg V. l^Mrst Nal. Hank, 167 N.R 
361, 268 Mass. 25** Dunn v, R K 
(Iriiy Co., 160 N.R 1*66, 254 Mass. 802. 

50. N.T.—Jlubbard v. Hanker, 24 N. 
Y.H.2d 289, afllrmed 23 N.Y.S,2d 
198. 260 App.I>iv. 901. 

33 O.J. P 4 64 note 38. 

B7« Tia.p—Schoher v. Idilbe, 6 Da. App. 
661. 

Monl.— I-lmiHey v. Drs, Keonnn, An¬ 
drews A Allrod, 166 IV2d 804. 

08. N.M.' MarohbankH v. Young, 
139 PJ2d 594, 47 N.M. 213. 
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59. Vt.—Closson v. Staples, 42 Vt. 

209, 1 AmR 316. 

38 C J. p '465 noto 35. 

aOL TT.S.—^National Surety Co. v. 
Page, CCA.Va, 60 F2d 370—Cor¬ 
pus Juris cited ia Seaboard OIL Co. 
V. Cunningham, C.O.A Fla., 61 F. 
2d 8*21, 32*2, cortlorari denied 68 S. 
Ct. 36. 284 U.S. 667. 76 Xj.Kd. 667. 
Colo.-^ohnston v. Doldeshelmer, S32 
P. 1118, 76 Colo. 560. 

Del.—Corpus Jtuds oltsd la Re v. 
Stem, 11 A.2d 328, 320, 1 Terry. 
408. 

Ky—Ronnon v. McDonald, 109 S.W. 
I8d 70i8, 270 Ky. 364—Coxpus Juris 
cited la Ingraham v. Hlevins, 83 S 
Wj3d 367, 359, 236 Ky. 605—Kis 
ael-Sklles <lo. v Neff, 24 S.W.2d 
588, 233 Ky. 825. 

Mo.—Ripley v. Rank of Skidmore, 
198 S.W.2d 861. 

N.T.—Jones v. l>«rry, 810 N.Y.S, 205, 
128 Mlse. 263. 

N.IX—Corpus Juris cited la McCul¬ 
lough V. Rupp, 1216 N.W. 78, 80, 66 
N.D. 688. 

38 C.J. p 464 noto 36. 

61. UJ3.—Shefllold v. Cantwell, O.G. 
A.TIl., 101 R2d 351—Tlolliitid V. 
Majestic Radio A Television Ooi^ 
poratlon, D.O.N.r., 27 F.Supp. 990. 
Cal.—Xtatch v. Draper, 138 IV2d 682, 
69 Cal.App.2d 4X1—Norton v. John 
M. C, Marble Oo., 86 l\3d 808, 30 
Cal.App.2d 461. 

D('l.—Ooxpus Juris cited la Ro v. 
Stem A Co., 11 A.3d 328, 329, 1 
Terry 408, 

Oa.^lXarber v. Ikvvlson-l^aieon Co., 
167 S.R 781, 46 Ca.App. 457. 

XU.—Aaron v. Dauscli, 40 N.TOJid 805, 
313 I11.APP. 524. 

Ky.—liasham v. <iltlsens* Loan Co., 
287 S.W. 719, 316 Ky. 251. 

Mass.—47ar«ro v. B*. W, Woolworth 
Co., 156 N.R 56, 250 Mass. 23H- 
Dunn V, R R Cray Co., 150 N.R 
106, 264 Mass. 202. 

Mo.—Ripley v. Ikink of Skidmore, 
198 H.W.2d 861. 

N.Y,—Cralmm v. Duffiilo Oeneral 
liaundrles Corporation, 184 N.R 
746, 261 N.Y. 105—D1 Bernardo v. 
Stewiurt Warner Corporation, 8 N. 
Y.S.2d 310, 266 App.Dlv. 1004— 
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suffice,®^ althougli there is authority to the con¬ 
trary.®® The use of the precise words “want of 
probable cause” is not indispensable.®^ It is enough 
if the averments are equivalent to a positive asser¬ 
tion of a “want of probable cause,” without using 
these exact words,®® but the want of probable cause 
must be stated in some form of substantive aver¬ 
ment, and in language which amounts not merely to 
a denial of perfect cause but clearly excludes the 
existence of probable cause.®® 

Stating facts showing probable cause. If the pe¬ 
tition states not conclusions®^ but facts from which 
the inference of want of probable cause naturally 


follows,®® it is sufficient; but this much at least 
is necessary.®® 

§ 78. -Malice 

Plaintiff must affirmatively allege malice on the part 
of defendant m Instituting, instigating, or continuing the 
proceeding which Is made the basis of the action. 

Inasmuch as malice is an essential element of a 
cause of action for malicious prosecution, plaintiff 
must affirmatively allege malice on the part of de¬ 
fendant in instituting or instigating or continuing 
the proceeding which is made the basis of the ac¬ 
tion;*^® otherwise the declaration or complaint is 


Hodgre V. Skinner, 4 NT.S.2d 40$, 
264 AppDiv. 42—^Brandt ▼. Cohn, 
800 N.T.S. 7812. SSS AppDiv. $49— 
Ohemow v Feldman, 29$ N.Y.S. 
14Q, 251 AppDiv. 829—Stem v. 
Rmdeman. 287 N.Y S. 412 247 TVpp 
Div. 345—^Levy v. Ohasnoff, 2*83 N. 
Y.S. 891. 246 AppDiv €07—Bach 
V. National City Bank of New 
York. 278 NYS 879. 244 App.Div 
722—Wallenstein v. Rosenbaum, 
872 N.Y.S. 846. 241 APPDiv 374— 
Green v General Cigar Co.. 265 N 
Y.S 1209. 238 AppDiv $38—Camp¬ 
bell v. Cunningham Natural Gas 
Corporation 203 N.Y.S. 200 164 

1—Francisco v. Little Palls 
Dairy Co. 29$ N.Y S. 9$$. 1$3 Wise 
165, 170 modified on other grounds 
293 NYS 202. 249 AppDiv 922— 
Goldner-Sfegel Corporation v. 
Kraemer Hosiery Co, 274 NY.S. 
681, 153 Misc 1.59-^chouUz v. Re¬ 
public Chemical Corp, 52 N.Y.S ^d 
310—Cook V Dodge. 7 NY.S 2d 
983 

Or.—Trullinger v. Dooly & Co, 866 
P. 909, 125 Or. 269. 

W.Va—Boxer v. Slack, 19 S.P.2d 60$, 
124 WVa 149—^Hoffknan v. Hast¬ 
ings. 178 S.E. 812, 116 TV.Va. 151. 
Wyo—Coxpns Jtuls quoted la Pen- 
ton V. Canning, 118 P.2d 1002, 1006, 
57 Wyo 390. 138 A.LR. 800. 

38 C J. p 464 notes 87, 39. 

Oomplalat held to disclose probable 
cause 

Ky.—^Bannon v. McDonald, 109 6.W. 

2d 798. 270 Ky. 364. 

Mass.—^Wingersky v. B. B. Gray Co., 
150 N.B 164, 254 Mass. 198. 

N.Y.—Brandt v. Cohn. 300 N.Y.S. 732. 
252 AppDiv. 649. 

Oomplaiat held not to dlselose prob. 
able cause 

Miss.—^Brooks v. Super Service, 185 
So. 208. 183 Miss. 838. 

S.D.—^Tredway v. Birks, 842 N.W. 
590. 59 S.D. 649. 

iComplalat held Insnffloleat to show 
want of probable cause—Stembndge 
V. Milton, 124 SB. 640, 32 GaApp 
736. 

judgment on pleadings 
Court did not err m overruling de¬ 


fendant's motion for Judgment on 
pleadings Interposed before plaintiff 
introduced evidence to overcome pre¬ 
sumption of probable cause arising 
from waiver of preliminary hearing 
where the petition also alleged trial 
and acQUlttal —Campbell v. Myers. 
287 S.W. 842. <221 MoJlpp. 858. 

62. US —^Ravenscroft v. Casey. C.O. 

A. N.Y., 139 P2d 776, certiorari de¬ 
nied 65 set 63. 323 US. 745. 89 
LBd. 596. rehearing denied 65 S. 
Ct 114, 323 U S. 814. 89 L Bd. 648. 

N.Y.—^Miller v. Stewart Warner Cor¬ 
poration. 8 NYS.2d 800, 255 App 
Div. 1010—Brandt v. Cohn, 300 N. 
Y.S 732, 852 AppDiv. 649—Cher- 
now V Feldman, 296 N.Y S 149, 
251 AppDiv. 329—^Finsilver v. 
Still, 269 NY.S 9, 240 App.Div. 
87—Chemow v. Feldman, 1 N.Y.S. 
2d 407. 165 Misc. 649. 

W.Va,—^Hoffman v. Hastings, 178 S. 

B. 812, 116 W.Va. 161. 

63. Kan.—^Ross v. Hixon, 2$ P 955, 
4$ Kan. 550, 2>6 Am.SR. 123, 13 
L.R.A. 760. 

64. Cal.—^Pulvermacher v. Los An¬ 
geles Co-ord:inatmg Committee for 
Aid to Jewish Refugees. 143 P.2d 
974, 61 Cal App 2d 704. 

38 C.J. p 464 note 40. 

65. Cal.—^Pulvermacher v. Los An¬ 
geles Co-ordinating Committee for 
Aid to Jewish Refugees, supra. 

Wash—^Pallett v Thompkins, 118 P. 

2d 190, 10 Wash 2d 697. 

3i8 C.J. p 464 note 41. 

66. Ky.—^Duncan v. Gnswold, 18 S. 
W. 364, 92 Ky. 646, 13 KyL. 766. 

38 O.J. p 465 note 42 

Averments held suttolent 

Mo—^Foster V. Chicago, B. & Q. R. 

Co.. 14 SW.2d 661, 321 Mo. 1802. 
38 C.J. p 465 note 42 [a]. 

Averments hold InsuffLclent 
Cal.—^Norton v John M. C. Marble 
Co, 86 P.2d 802, 30 Cal.App 2d '461. 
Del.—^Re v. Stern & Co., 11 A.2d 3*28, 

1 Terry 408. 

38 C J p 466 note 42 [b]. 

87. Ind—Scotten v. Longfellow, 40 
Ind. 23. 


Ky.—^Maddox ▼. McGinnis, 7 TB 
Mon. 370. 

N.Y.—Given v. Webb, 80 N.Y.Super 
65. 

38 C J. p 465 note 43. 

68. Ky—Chesapeake A O, Ry Co v 
Van Hoose, 278 S.W. 552, 212 Ky. 
259. 

38 C.J. p 465 note 44. 

6^. La—^Bstrada v. Kreeger Store, 
84 So. 786, 147 La 291. 

70. Ala—^Turner v. J. Blach A Sons. 
6 So8d 93, 242 Ala 1137—A«ikln A 
Marine Co v. Logan. 130 So. 768, 
23 AlaApp. 13, certiorari denied 
130 So. 770, 222 Ala. 62—Alnud v 
Hall. 127 So. 263, 23 AlaApp 478 
—Nixon v Pierce, 111 So. 300, 21 
AlaApp. 591. certiorari denied 111 
So. 201 , 216 Ala 454 

Cal.—^Bustace v. Dechter, 126 P2d 
367, 63 Oal.App.2d 726—^Merron V 
Title Guarantee A Tru-oit ro, 113 
P-2d 481, 46 Cal App.2d 60—Gar¬ 
field V, Peoples Finance A Thrift 
Co. of Riverside, 74 P.2d 1061, 24 
Cal.App.2d 144—White v Brink- 
man, 78 P.2d 254, 23 Cal.App,2d 807 
—^Herlihy v. Reilly, 2C7 P, 721, 92 
Cal.App. 36. 

Colo.—Climax Dairy Co, v. Mulder, 
2412 P. 666, 78 Colo 407. 

Fla—S, H. Kress A Co. v. Powell, 
180 So. 767, 132 Fla 471. 

Ga—^Davlson-Paxon Co. v. Walker, 
163 S.B 21'2, 174 Oa. 532. answers 
to certified questions conformed to 
166 S.B 160, 46 OaApp. 395—Hav- 
erty Furniture Co. v, Thompson, 
169 S.B. 213, 46 GaApp. 739 

Ill. — ^Love V. Ooldenborg pnimiture 
Co., 46 N.B '2d 111, 317 Til App. 381. 

Ky.—^Moslor v. McFarland, 106 SW 
2d 641, 269 Ky. 214. 

Miss—Brown v. KIsner, 6 So 2d 611. 
19'2 Miss. 746—^Klng v Weaver 
Pants Corporation, 127 So 718, 167 
Miss. 77. 

N.Y.—Stem v, Rlndeman, 287 N.T.S. 
412, 247 App.Div. 345—Solomon V 
Baar, 5 N.T.S.I2d 763, 168 Misc 
439, affirmed 7 N Y.S 2d 1022, 265 
App.Div. 849—Schoultz v. Republic 
Chemical Corp., 62 Ny.S.2d 310. 

N.C.—^Mitchem v. National Weaving 
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■bad on demurrer,71 or in arrest of judgment.72 Ac¬ 
cording to some decisions, the allegation that de¬ 
fendant acted “maliciously,”73 or the use of words 
of similar import,74 is sufTicicnl, and it is bad plead¬ 
ing to set forth the evidence to establish malice,75 
and such matter will be stricken out on motion,76 
but allegations of matter provable under the general 
issue do not render the complaint dcinurrable.77 
It has been held, however, that the complaint or 
declaration must set forth the conduct of defendant 
alleged to have been malicious.78 

•§ 79, -Termination of Proceedings 

In general It Is necessary that the declaration, pe¬ 
tition, or complaint allege that the proceedings com- 
plained of have been legally terminated In favor of the 
^defendant therein, or It must contain averments obviat¬ 
ing the force and eff^^ct of the absence of termination, 
«or of an adverse termination. 


§ 79 

In accordance with the general rule that an ac¬ 
tion for malicious prosecution does not lie until 
there has been a legal termination of the proceed¬ 
ings complained of in favor of defendant therein, 
and subject to some exceptions which will be here¬ 
inafter noticed, it is necessary that the declaration 
or complaint should allege that the proceedings com¬ 
plained of as the foundation of the action have been 
legally terminated,7d and this rule applies where 
the action is based on an indictment found in an¬ 
other state.66 If the declaration or complaint fails 
to show that the proceedings complained of have 
been legally terminated, it is demurrable.s^ 

It is also necessary to allege that the proceedings 
complained of have terminated in favor of defendant 
therein,88 or the pleading must contain averments 


Co.. 188 S.B. 820. 210 N.C. 732— 
Dickerson v. Atlantic Henning Co.. 
169 S.K 446. 201 N.C. 00—Wlngati* 
V. Causey. 144 S.K. 530, 106 N.C. 

71. 

Ohio.—Ricketts v. Hahn. 53 N.K.2d 
202, 72 Ohio App 478—Smith v. 
Transamerlcan Freight IJnes, 51 
N.E 2d 208, 712 Ohio App. 239. 

Or.—White V. Paclflc Telephone A 
Telegraph Co., 90 P.2d 103, 162 Or. 
270. 

Pa,—Morphy v. Shipley, 41 A.2d 671, 
851 Pa. 435—T^ubllx Drug Co. v. 
Breyer Toe Cream Co., 32 A.2d 413, 
347 Pa. 346. 

Tex.—Snyder v. Stokes, CIv.App., 34 
S.W.2d 018, ainrmed, Com.App., 56 
S.W.2d 567. 

Wash.—Peasley v. T*uget Sound Tug 
& Barge Co., 125 P.2d 681, 13 
WQ8h.2d 4*8'*i—Brooks v. Bolde, 118 
P42d 103, n Wnsh.2d 37 Pallolt 

V. Thompkins, 118 P*2d 190, lO 
Wash.2d 697. 

W.Va,—Hunter v, Beokley Newspa¬ 
pers Corp., 40 S.K.2d 332—Boxor v. 
Slack, 19 aK.dd 606, 124 W.Va. 149. 
US C.jr. p 466 notf 47. 

Petition held sumoloat 
Oa.—Price v. Cobb, ll S.B,2d 822, 
63 Ga.App. 694. 

Mo.—Ripley v, Bank of Skidmore, 
198 S.W.2d 861. 

Or.—Peteraon v. Oloaver. 265 P. 428, 
124 Or. 647. 

Wash.—Pallett v. Thompklna. 118 P. 

2d 190, in Wash,2d 697. 

W.Va.—Hoffman v. IlastlngH, 178 S, 
B. 812, 116 W.Va. l.*Jl. 

88 C.J. p 466 note 47 CaT, 

Petition held InsnJftolent 
S.D.—Davis V. Karmorii' Grain A 
Produce Co.. I20X N.W* -708, 48 S. 
D. 16. 

Tex.—liausch v. Newton, Clv.App., 
288 S.W. 1100. 

Conntexolaltti 

Mo,—Northeutt v, MeKibben, 150 S. 

W. 2d 699, 236 Mo.App. 605. 


71. La—Ollsson V. Blgglo, 71 So. 
204, 139 La. 23. 

38 C.J. p 466 note 48. 

72. U.S.—Zantginger v. Weightman. 
P.C.. 30 F Cas.No.18,20'2, 2 Ctanch 
<f.C. 478. 

73. Minn.—O'Neill v. Johnson, 55 N. 
W. 601, 63 Minn. 489, 39 Am.S.R 
615. 

Neb.—Clark v. Folkers, 95 N.W. 328, 
1 Neb., Unoff., 06. 

Tex.—Sutor v. Wood, 18 S.W. 321, 
76 Tox. 403. 

7d. La.—Bankon v. Locke, 66 So. 

763, 136 'Soft. 165. 

38 C.J. p 466 note 51. 

76. Mo.—Ripley V. Bonk of Skld- 
moro, 108 S.W.2d 861, 

38 C.J. p 466 note 63. 

76. N.Y.—Solis V. Manning, 37 How. 
I»r. 13. 

77. Ky.—ITarpor v. Xtowlon, 241 S* 
W. 329, 194 Ky. 840. 

78. W.Va.—Tavenner v. Morehoad, 
23 S.K. 673, 41 W.Va. 116. 

38 C.J. p 466 note 64. 

76. Cal.—Prentice v. Bertkon, 1123 P, 
2d 06, 50' Cal.App.2d 344—Taylor 
V. IhirHons, 106 P.2d 638, 41 Cal. 
A})p.2d 315—Merron v. Title Ouar- 
auteo & Trust Co., 64 P2d 61, 11 
Cul.App.2d 565. 

Oa,-Bealus v. Darling Stores Cx)rp., 
33 S.K,3d 37, 72 aa.App. 84—Dugas 
V. Darden, 15 S K.2a 001, 65 Oa 
App. 394. 

N.C.—Mllc.lvc‘m V. National Weaving 
Co., 188 aw. 320, 210 N.O, 732— 
Wingat>o V. Causey, 144 S.K. 530, 
106 N.C. 71. 

S.D.—Tredway v, Blrks, 242 N.W. 

500, 69 S.D. 040. 

38 O.J, p 467 note 57. 

Beoord or copy 

Complaint avorxing termination of 
prosecution neod not contain record 
entry of dismissal of indictment 
or copy of Judgment dismissing in- 
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dlctment.—^Western 0*1 Reflning Co 
V. Glendonning, 156 N.K. 182, 90 Ind. 
App. 631. 

80. Wls—^Klng V. Johnston. 61 N 
W. 1011, 81 Wls 678. 

81. Or.—Forster v. Orr, 21 P, 440, 
17 Or. 447. 

38 C.J. p. 467 note 60 
88. Ala.—Gaines v. Malone, 18 So. 
2d 870, 244 Ala. 400—Turner v, J. 
Blach & Sons. 5 So.2d 03. 242 Ala. 
127. 

Cal —Collins v. Owens. App., 176 
P.2d 372—^Eustace v. Deehler, 128 
P.2d 367, 58 CalApp.2d 7«6—l*ren- 
tlce V. Bertken, 1?3 r.2d 96, 60 
Cal.App.2d 344—Schwarts v. 

Schwarts, 77 P.2d 260. 1*5 Cal.App. 
2d 303—While v, Brinkman. 78 B. 
2d 254, 23 Cal.App.2d 307—Andrews 
V. Young, 69 P.2d 891, 21 Cnl.App. 
2d 523. 

Conn.—Seo v. OoHselin, 48 A.2d 560, 
133 Conn. 158. 

D.C.—Simpkins v. Brooks, Mun.App., 
49 A.2d 540. 

Fla.—S. XI. KreSH dc Co, v. Powell, 
180 So. 757, 132 Fla. 471. 

Ga.—Davl8on-l>«,xon Co. v. Walker. 
163 S.K. 212, 174 Ga. 632, answers 
to certlfled questions conformed to 
165 S.K. 160. 46 Oa.App. 395-- 
Dugas V. Darden, 16 S.K.2d 001, 66 
Oa.App. 304--Hughes v, Georgia 
Bower Co., 15 SK:!d 466. 65 Go. 
App. 163—Floyd County Dairies v. 
Brooks, 6 B.K.2d 360, 61 <la.App. 
230—Dunlop Tire St Rubber Cor¬ 
poration v. Downs, 3 HK2d 124, 60 
OiuApp. 124—Sykes v. South Sido 
Atlanta Bank, 186 S.K. 464, 63 Ga. 
App. 460—Kaverty Furniture Co. 
V. Thompson, 169 S.K. 218, 46 Oa. 
App. 730—Atlanta Finance Co, v. 
Doan, 133 S.K. 304, 35 Ga.App. 481. 
III.—Doss V. Hutson, 62 N.K.2d 270, 
321 in.App. 157—Love v. Golden- 
berg leurnlture Co., 46 N.K.2d 111, 
317 X11.APP. 381—Bojarskl v. Bal¬ 
lard, 41 K.K.2d 326, 314 IlLApp. 880 
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obviating the force and effect of the absence of 
termination, or of an adverse determination,as 
for instance, by ailing that the conviction was 
procured by fraud or other improper means,®^ or 
that accused was deprived of his right to assert his 
defense.®® In the absence of averments of this char¬ 
acter, it has been held that a complaint which shows 
that the alleged malicious prosecution resulted un¬ 
favorably to plaintiff is fatally defective.®® 

In accordance with well settled principles, as con¬ 
sidered supra § 54, a termination of the proceedings 
complained of need not be alleged where such pro¬ 
ceeding was ex parte and no opportunity was given 
to be heard and make a defense ;®7 and this rule 
has been frequently applied in actions for malicious 
prosecution, based on a prosecution to have plain¬ 


tiff held to bail to keep the peace.®® Also, it has 
been said that an exception to the general rule lies 
where the termination of the former suit can nei¬ 
ther tend to establish nor invalidate plaintiffs cause 
of action, in which circumstances an averment of 
the termination of the former suit is not neces¬ 
sary.®® 

Attachment suit Where an attachment and the 
action in which it was issued rest on the same 
grounds and must be determined together, it is nec¬ 
essary to allege the termination of the action in 
which the attachment was issued;®® and on the oth¬ 
er hand, where the attachment was merely ancil¬ 
lary to the action and the grounds on which it rest¬ 
ed were not involved in the action itself, it is not 
necessary to allege the termination of the action.®! 


—Aaron v. Dausch, 40 N.E].2d 805, 
313 I11.APP. 524—^Hooker v. Welti, 
239 I11.APP 392. 

Ind.—EUrkham v. Bailey, 168 N.B 
596, 87 IndApp 58. 

Kan.—^Breon-Armold Motor Co. v. 

Fuller, 298 P. 1066, 133 Kan. 62. 
Kv —^Union Bank & Trust Co. v. 
Edwards, 137 S.W2d 344, 281 Ky. 
693—Conder y. Momson, 121 SW. 
2d 930, 275 Ky. 360—Central Ac¬ 
ceptance Corporation v. Rachal. 95 
S W.2d 777, 264 Ky. 849. 

La.—Guidry v. Savoie, 116 So. 277, 
164 La 1081. 

Mass.—Jacobs v Mann, 15 NE.2d 
482, 300 Mass. 268. 

Minn—Linder v. Foster, 295 N.W. 
299, 209 Minn. 48. 

NM.—^Marebbanks v. Younsr, 139 P. 

2d 694, 47 N.M. 213. 

K Y.—^Hauser v Bartow, 7 N.E.2d 
268, 273 NY. 370, reargrument de¬ 
nied 8 NB2d 617, 274 NY. 489— 
Leif V. Jacobs, 61 N.YS.2d 207. 

N C.—Wingate v Causey, 144 S.E. 
530, 196 NC. 71—Winkler v. Le¬ 
noir & Blowing Rock Lines, 143 

5 E. 213, 195 N.C. 673. 

Okl.—^Pearl v. Oklahoma City, 145 
P.2d 400, 198 OkL 597. 

Tex —CorgnB dted In Shoe¬ 

maker v. McElwaine, Civ.App., 59 
SW.2d 440, 441—American Motors 
Finance Co. v. Cleckler, Civ.App., 
28 S.W.2d 274. 

Wash—^Peasley v. Puget Sound Tug 

6 Barge Co., 125 P.2d 681, 13 
Wash.2d 486. 

38 C J. p 467 note 60. 

Complaint for malicious prosecu¬ 
tion was not insufficient merely be¬ 
cause of allegation that prior action 
had been dismissed on the merits 
with consent of defendant sued for 
malicious prosecution, and failure to 
negative that plaintiff suing for mali¬ 
cious prosecution had procured dis¬ 
missal of earlier action by compro¬ 
mise or inducement—^Louvad Realty 


Corporation v. Anfang, 47 N.Y.S 2d 
420, 267 App Div. 667. 

AUegatloa of a merely eirroxLeoiup 
judgmeiLt as part of basis for action 
for malicious prosecution did not af¬ 
fect the validity of balance of peti¬ 
tion wherein numerous void judg¬ 
ments were set out.—^Ripley v. Bank 
of Skidmore, Mo., 198 SW.2d 861. 
Avennen.t8 held soffieiea.t 
Colo.—Coulter v. Coulter, 214 P, 400, 
73 Colo. 144 

Conn—See v. Gosselin, 48 A 2d 660, 
133 Conn. 168. 

Ga.—Price v. Cobb, 11 S E.2d 822, 63 
Ga.App 694—Stembrldge v Milton, 
124 SE 540, 32 GaApp. 735. 

Mo—^Motley v Dugan, App, 191 S. 
W 2d 979—Cooper v Associalod 
Laundries. App., 83 SW.2d 591. 

Or—^Kuhnhausen v Sladolman, 148 
P 2d 239, 174 Or. 290, rehearing de¬ 
nied 149 P 2d 168, 174 Or. 290 
Tex.—^Zello v. Glover, Civ App, 69 S. 
W 2d 877 

Wis.—^Lueptow V. Schraeder, 277 N. 

W 124, 226 Wis. 437 
88 C J p 467 note 60 [b]. 

Aveements held InjraffiolesLt 

Ala.—Turner v J. Blaoh & Sons, 5 

50 2d 93, 24 Ala. 127. 

Cal—Taylor v. Parsons, 106 P.2d 638, 
41 Cal. App 2d 316—^White v Brink- 
man, 73 P2d 264, 23 Cal.App 2d 
307—Wjlson V. Troy, 64 P2d 1141, 
19 Cal,App 2d 156 

Ga.—^Floyd County Dairies v. Brooks, 
6 SE.2d 360, 61 Ga.App 239—Price 
V Cobb, 8 SE.2d 181, 60 GaApp 
69—Smith v. Otwell, 181 S.E 493, 

51 GaApp 741—^L. W. Rogers Co. 
V, Murray, 132 S.E 139, 86 Ga.App 
49. 

38 C J p 467 note 60 Cc]. 

83. Ga —^Hughes v. Georgria Power 
Co, 15 SE2d 466, 65 Ga.App. 163 
—Jordan v. American A^gr Chem¬ 
ical Co, 184 S.E. 465, 62 Ga.App 
633 

Ind—Kirkham v. Bailey, 158 N.E. 
696, 87 Ind.App. 53. 
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NM.—^Marchbanks v. Young, 139 P. 

2d 694, 47 NM 213. 

N Y —^Francisco v Little Falls Dairy 
Co.. 296 NYS 956, 163 Misc. 165, 
170, modified on other grounds 293 
N.YS 282, 249 App Div. 922. 

38 C.J. p 468 note 61 

84. Ga.—^Davis v. Gilbert, 19 S.E: 
2d 920, 67 Ga App 277. 

38 C J. p 468 note 62. 

A geneona charge of fraud In pro¬ 
curement of a conviction is not suf¬ 
ficient to entitle plaintiff in action 
for malicious proseculion to prevail, 
and, while a showing of conspiracy 
or deliberate false testimony will de¬ 
stroy the effect of a conviction and 
entitle plaintiff to recover for mali¬ 
cious prosecution, the declaration 
must show Just what fraudulent 
conduct procured conviction—^Boxer 
V. Slack, 19 S.E.2d 606, 124 W.Va. 149. 

85. Minn—Plxley v. Rood, 1 N.W. 
800, 26 Minn. 80 

38 C J p 468 note 63. 

8R Cal.—Caraker v. Webster, 74 P. 

2d 3048, 24 Cal.App.2d 300. 

Ga—^T^unlop Tiro & Tlubber Corpora¬ 
tion V. Downs, 3 S.E.2d 124, 60 Ga 
App. 124 

Ill —^Love V. Ooldenberg Furniture 
Co., 46 NE2d 111, 317 Ill.App. 381 
Minn.—^Linder v Foster, 295 N.W. 

299, 209 Minn 43 
38 C J p 468 note 64. 

87. Mo—Coxims Juris cited In Rip¬ 
ley V Bank of Skidmore, App., 198: 
S.W2d 861. 

38 C.J. p 468 note 68. 

88. U.S —Lanterman v. Delaware, I* 
& W. R. Co., D.O.N J. 229 F. 770. 

Md.—Hyde v. Grouch, 62 Md. 677. 

89. Md,—Tum(*r v. W«lk<*r, 3 Gill & 
J. 377, 22 Am.D 329. 

90. U.S,—^McCracken v. Covington 
City Nat. Bank, C C.Ohlo, 4 F. 602. 

91. TJ S.—^MeOrackt'n v. Covington 
City Nat. Bank, supra, 

38 C.J. p 469 note 72. 
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As a general rule, however, it is necessary to al¬ 
lege that the attachment had been vacated ,92 but, 
where an attachment was sued out by defendant as 
agent for a third person, and the declaration m the 
action for the malicious suing out of such attach¬ 
ment alleged that he wa^s not the agent of such third 
persons but acted wholly without authority from 
them, it was held unnecessary to aver that the at¬ 
tachment suit was ended, as the false and fraudu¬ 
lent representation of agency resulted in the con¬ 
sequent damage and was the gist of the actinii.93 

Arrest %n civil case. Where the action is based 
on malicious arrest in a civil suit, it is generally 
held unnecessary to allege termination of the suit in 
which the arrest was niade,9t but there is some 
.authority to the coiitrary.^G it has been hold nec¬ 
essary, however, to allege that plaintiff has been 
discharged from the arrest.®6 

g 30 . - Damages 

The declaration, petition, or complaint must contain 
a sufficient allegation of damage; and, If special dam¬ 
ages are sought, they must be specially pleaded. 

The coin])laint or docUiratiou mu.st contain a suf¬ 
ficient allegation of damage, conforming to legal 
•standards.®'^ Actual or coxnpenaatory damages may 
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be shown under the general ad damnum,®® because 
defendant must be presumed to be aware of the nec¬ 
essary consequences of his conduct.®® On the other 
hand, special damages are not rccovcrahle unless 
specially pleaded.^ This is necessary in order to 
notify defendant of the nature of the complaint and 
to prevent surprise to him at the trial,® However, 
where special damages are alleged, it is not neces¬ 
sary that the pleading should contain an allegation 
that plaintiff was damaged by the wrong complained 
of to some specific amount,® It is unnecessary to 
the recovery of exemplary damages that such dam¬ 
ages should be claimed in the declaration or com¬ 
plaint, the charge of malice authorizing the recov¬ 
ery but it has been said that the better praclici‘ 
is to separate the actual from the vindictive damag¬ 
es in the petition as well as in the verdict.® 

Absence of arrest or svisurc of property in civil 
acliofis. Where, as discussed supra § 12, the rule 
prevails that no action will lie for the instiUition or 
prosecution of a civil action maliciously and with¬ 
out probable cause where there has been no arrest 
of the person or seizure of the property of defend¬ 
ant and no special injury sustained which would not 
ordinarily result in all suits prosecuted to recover 
for like causes, it is, of course, essential that the 


98. in.— IloynoldH v. Do Qoor, 13 111. 
ApiK 113. 

S.C.—TlHdalc V. Kinsman, 13 fl.KI. 547, 
34 S.a 326 

93. AlfU" VorroHt V. Colllor, 20 Ala. 
175, 55 Arii.l). 100. 

94. KY.—Iiitfrain v. Tloot, 3 N.Y.H. 
358, 51 Hun '238' Soarll V. Ma- 
Craoken, 15 How.IT. 252. 

p.C.—H okk V. IMn<’knoy, 16 S.O. 387. 
,18 aJ. p 460 nolo 76. 

95. N'.d.- Hi^woll V. K<1 wards, 30 N, 1 
C. 516. 

oe. ()r.--kV>r«ti*r v. Orr, 21 P. 440, 
17 Or. 447. 

38 aJ. p 460 nolo 78. 

07. ('ai, KcMtcTh-y V. Drown, 208 
I\ 642, 204 (lal. 286. 

38 (;.J. p 460 noto 81. 

98. -Jahtwilnn V. lVld«'«h(*lm- 

or. 222 P. 111.2, 76 550. 

.38 C1.J. p 460 note 82. 

Pdrtlt&on. held vafltolt&t oh iikmUihI 
K«*nc*ral dcTiuirnT. PidiTMon v. 
m*r, 146 P.2d 780, 62 Nev. 184. 
Ohoraoter 

‘Plaintiff, Huliur for mallolotiH prnat*- 
cutUm, and all(>Klnff injury to hla 
Koocl xmmi« and rtMUitaliun, n(*i'd not 
alk'Ku ld:» Kucid c‘hararti*r, an K(u»d 
<ihara(‘(<*r la proHUinod; nur waa he* 
raqulrt'd to adduta* T>ro(>f of U at 
trial.-•Dornatflu v. Hininn, 225 l\ 275, 
77 Colo. 3 02. 

Xnjiued feeUatrs 

In mtllon for maUedoua proavou- 


tlon, under ffen<Tal allegrallon of dam- 
aproB, plaintiff may w^cover for In- 
Jur(‘d C(M‘lln«H.—nerllhy v. Kollly, 267 
P. 721. 02 CaUApp. 35. 

80. Puerto Rico—Torrea v. Rami¬ 
rez, 22 Puerto Rico 419. 

1. Tflab.—Quormbeek v, Ranson, 76 
P.2d 1027, 94 tTtah 127. 

28 (IJ. p 470 note 86. 

Xnjtury to hturiiiMMi 

(1) Tenant muat allepro that dam- 
apreH to buHlnean reaultod proxtmatc- 
ly from landlord’a unauooeHSful ciult 
for poHHeaslon and circulation of re¬ 
port a.- -tIraffaKnini v. Shnaidor, 115 
Mo. 287, 164 l4a. 1108. 

(2) Cknnplalnt in corporation’s ac¬ 
tion for malicious prosecution, al- 
lofCltiK, iiinouK other Ihlnfcs, that cor- 
p«>ration’s credit and business havtj 
b(»<*n lrr<u>arably clamaprt'd, and that 
it oxp<'nd(*d monf*y for counsel fi‘t‘8 
for Its di'fense, was held sufllfient.— 
New Knprland Tiro ds Hales Co. v. 
Kidly-MprltiKUeld Tire Co., 207 N. 
Y.H. 05, 122 Mlsc. 954. 

Coztfi and oouniMa. fspos 

ParaKraph of slatement of ctalin 
In action for maliclotis proHi*c*ul lou, 
relatimt to expenses 1ncnirre<l for <'in- 
ploylnar counsel and proeurluK wit¬ 
nesses, not sp(»<*irylnK Hems and 
amount H expended. Is InHUllbdcuit. 
Waudell V. Money, D.aPa., 4 RHupp. 
, 10:P 38 C.J. l> 470 note 85 CdJ. 
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Xiozz of omploymeiit 
(1) Paraffraph of statement of 
claim in action for malicious prose¬ 
cution, reliitlnff to dlseliarrre from 
employment because^ of criminal 
prosecution, not speelfylnff natuns 
place, and llmo of employmiuit and 
discharge, is insufficient.--AVandell v. 
Morloy, supra. 

<2) In action for mallelous prose¬ 
cution, damages which resulted from 
plaintiff’s inability to ffnd otluT em¬ 
ployment after plain!Iff was dls- 
charg(»d following defendant’s filing 
of charge of gmnd larceny agalnat 
plaintiff were *’sp(*clal damages,” and 
W(TO regulred to bo specially plende<l. 
—Quermbeek v. Xlnnson, 76 P.2d 1027, 
04 ITtnh 127. 

AvoxnunDLts of spcclsl dsaaiAirs do 
not renchT a count for nmllefcniM 
prosecuition In code form demurrable. 
-•Wilson V. Vassar, 308 Me. 250, 214 
Ala. 426. 

3. Okl.. Ten ('ale y. Fansler, 65 P. 
375. 10 (»kl. 7. 

Tex.- Moehrlng V. Hall, 1 H.W. 268, 
06 Tex. 240. 

3. Win.. -Tmby v. PeniMH. 87 N.W. 
804. Ill WlH. 612, 87 Am.M.U, 897, 
50 I/.lt.A, 261. 

4. T<*tm.- -Hood win v. Marsh, 4 
Tenn.App. 23. 

28 O.jr. p 470 note 88. 

5. Tex.. .Mo<‘hrlng v. Hall, 1 S.W. 
258, GG Tex. 240. 
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declaration or complaint should allege such special 
injury.® 

Averments affected by joinder or severance of 
plaintiffs. Where several join as plaintiffs, the com¬ 
plaint may properly state a cause of action by aver¬ 
ment of damages jointly incurred.^ Conversely, 
where a cause of action is joint and several, and 
a separate action is brought, Ihe several injury alone 
should be alleged.® 

§ 81. Answer or Plea 

a. In general 

b. Special plea or answer 

a. In General 

In general, the plea or answer Is governed by the 
rules applicable to pleas and answers in actions on the 
case. 

In general, the plea or answer is governed by the 
rules applicable to pleas and answers in actions on 
the case.® The plea must answer all it proposes to 
answer; otherwise it will be bad on demurrer, 
.whether it is a plea in abatement^® or in bar.^^- 

Negative pregnant. A denial in the answer that 
the act was wrongfully and maliciously done as 
charged in the complaint does not put in issue the 
doing of the act.^® 

Traversing averments of special damage. 


averment of special damage is not traversable, ex¬ 
cept where it is the gist of the action.^® 

b. Special Flea or Answer 

(1) In general 

(2) New matter 

(3) Matter in mitigation 

(1) In General 

In a proper case, and for the purpose of IntroducFhg 
certain matters of defense, defendant may interpoee a 
special plea or answer. 

In suits for malicious prosecution defendant may,, 
in a proper case, plead specially facts and circum¬ 
stances which rebut malice and show affirmatively 
the existence of probable cause,i^ or show that de¬ 
fendant acted on the advice of counsel,or did 
not institute or instigate the malicious proceeding.^® 
However, if defendant thus resorts to a special plea 
or answer, it is not sufficient for him to state the 
matters of defense in general terms, as, for in¬ 
stance, that he had probable causc,i7 or acted on 
the advice of counsel,^® but the facts constituting 
the defense must be alleged.^® If the facts as stat¬ 
ed would not constitute probable cause, the proper 
course is to demur,®® and a motion to strike out the 
answer will be overruled.®! 

Joinder of general issue with special plea. Where 
An I the general issue or general denial is pleaded, an 


6L Ga—Amencan Wholesale Corpo¬ 
ration V. Kahn, 166 S B. 324, 42 6a. 
App. 411 

NT.—Schulman v. Modem Industrial 
Bank. 36 N.T.S 2d 591, 178 Misc. 847 
—^Kennedy v. John A Schwarz, 
Inc., 260 N.Y.S 706. 146 Misc. 116 
— ^Lohel V. Trade Bank of New 
York. 229 N.Y S. 778, 132 Misc 643. 
Tex.-^teven8 v. Simmons, Civ.App, 
61 S W 2d 122 
38 C J. p 470 note 91. 

Oomplalnt held EnifioleaLt 
In action by debtor^s wife for al¬ 
leged malicious prosecution by civil 
process, complaint alleging that cred¬ 
itor-defendant commenced action to 
set aside debtor's transfers of realty 
to wife as fraudulent, that defend- 
ants-attomeys acting for creditor had 
acted as attorneys for wife in con¬ 
nection with the transfers and knew 
they were made for valuable consid¬ 
eration, and that the defendants com¬ 
menced the action and filed a lis pen¬ 
dens ther^ which prevented the 
Wife from"leasing, mortgaging, or 
selling property, to her damage In 
sum of thirty thousand dollars stat¬ 
ed a cause of action, but not for 
treble damages—Schierloh v. Kelly, 
2 N.Y.S 2d 188, 253 App.Div. 373. 
OomptaUn.'l; held iiumfllcieiut 
PlaintUTs second cause of action, 


’seeking damages for Injury to his 
character and reputation allegedly 
caused by an unsuccessful civil suit 
against plamtiff, was essentially a 
part of his first cause of action for 
malicious prosecution, since the ele¬ 
ments of recoverable damages for 
malicious prosecution include dam¬ 
ages to reputation, business, and 
credit, and, where the first cause of 
action was insufficient for failure to 
allege defendant's interference with 
plaintiff's liberty or property by legal 
process, the second wan not main¬ 
tainable —Schulman v. Modem In¬ 
dustrial Bank, 36 N,T.S.2d 691, 178 
Misc 847. 

7. Ind.—Swales v Grubbs, 83 NEJ. 
1124, 6 Ind App 477. 

8. Ky—Cleveland Coal Co v. Sloan, 
14 SW. 279, 00 Ky. 308, 12 Ky.L. 
223. 

9. Ky—Redman v. Stowers, 12 SW 
270, 11 Ky L. 429 

38 C.J. p 470 note 97 
Pleading in actions on case general¬ 
ly see Case, Action on S 9. 

10. Ala.—^Foster v. Napier, 73 Ala. 
695. 

11. Ind.—Horton v- Smelser, 5 
Blackf. 428. 
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la. Cal—Kinsey v. Wallace, 36 Cal 
462, 

13» N.T.—Thompson v. Lumlev. 7 
Daly 74 

38 O.J. p 471 note 2. 

14. Ind —TTorton v, Smolser, 6 

Blackf. 428* 

38 C.J p 472 note 17. 

15. Minn—Olson v. Tvete, 48 N.W 
914, 46 Minn. 225. 

38 C J. p 472 note 19. 

le. Mo.—Lalor v. TJyrne, 61 Mo.Appi 
678. 

17. Ind.—^Horton v. Smelser, 5 

Blackf 428—Brown v. Connolly, 6. 
niackf. 390. 

38 C.J p 472 note 21 

18. Mont—Smith v. l^avis, 3 Mont 
109. 

Ohio.—Crane v. Buchman, 4 Ohio S. 
& C.P, 620, 30 CIn«.I..nul. 120 

19. Ind—Benson v. Bacon, 99 Ind. 
166. 

38 C.J. p 472 note 23. 

ao. Ind.—Horton v. Smelser, 5 

Blackf. 428. 

38 C J. p 472 note 24. 

81. Ohio.—WUson V. Ferrari, 1 Disn. 
670, 12 Ohio Dea (Koprint) 807. 
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additional special plea or special denial alleging 
matters provable under the general plea or answer, 
such as facts constituting probable cause or show¬ 
ing good faith, is unnecessary and may be struck 
out on motion .22 According to some decisions, the 
additional special plea is not subject to demurrer 
but there is authority to the contrary.24 

Limitations should be specially pleaded,26 unless 
otherwise provided by stalute.26 

(2) New Matter 

In general, new matter by way of defense must be 
specially pleaded. 

New matter by way of defense must be specially 
pleaded,2*^ such, for instance, as a defense that the 
prosecution was dismissed on a compromise agree- 
inent.28 Specific acts of dishonesty on the part of 
plaintiff, not tending to negative any fact which he 
is bound to prove to make out his case, must be 
specially plcaded.26 

Advice of counsel has been held not to be new 
matter to be pleaded specially, 30 and, when plead¬ 
ed, docs not require a rcply.31 

Justificaiion. A plea in justification admits the 
commission of the act complained of, but shows that 
defendant was justified in committing the act.33 In 
pleading justification, it is not necessary to state 
in so many words that defendant was justified in so 
doing;33 if from the matter set up justification 
must be plainly implied or inferred, it is sufncicnt.34 
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Under statutes permitting contradictory defenses, 
defendant may plead both the general issue and jus- 

tification.36 

(3) Matter in Mitigation 

Matter in mitigation may be asserted by way of a 
special plea. 

Matter not amounting to a total defense but tend¬ 
ing to reduce the extent of plaintiff's recovery may, 
and under statutes so providing must, be asserted by 
way of a special plca.36 

§ 82. Amended and Supplemental Pleadings 

Subject to general rules, the pleadings In actions for 
malicious prosecution may be amended for such purpose 
and to such e>ctent as the court In Its discretion may 
permit. 

Amendments of the pleadings in actions for ma¬ 
licious prosecution are liberally allowed,2'^ although 
it is very largely a matter of discretion with the 
court whether a particular amendment shall be al- 
lowed.28 One of the most common forms of amend¬ 
ments held allowable is an amendment to cure a 
variance and make the pleadings conform to the 
proof.29 It has been held proper to amend the 
declaration or complaint by showing a participa¬ 
tion of defendant in the prosecution complained 
of;40 by showing a legal termination of the pro¬ 
ceedings complained of in defendant’s favor;4i by 
adding an averment of malice,48 or of want of 
probable cause,42 but not where the evidence of 


oa. Ind.—T>arnMl v, Ralloe, 34 N.m. 

1020, 7 tnd.Api). ndl. 

88 0.1. p 472 notn 28. 
flS. N.Y.—Ilcmfcliiit V. Bfiymour, 6 
Kow.Pr. 208. 

88 O.J. p 472 noto 27. 

841. inrt.- .TroKdtm v, Docknrd, 4B 
Ind. 672. 

88 C.JT. p 472 uot<* 28* 

S5. Ohio.—I Ic)w<^r V. (norkln, App., 
60 N.I0.2(1 002. 

ae. Pa.—Morirnn v. Oi'lxm, 12 A.2d 
6, .^37 l*a. 452. 

57. Ky.» Hc*wlni 7 Mnrh, Co. v, 

Dyor, 160 H.W. 017, 166 Ky. 156. 

88 C.J* p 472 note 20. 

58- Ky.—Hlnffe‘r Mach. Co. 

V. I)y(*r. nupm. 

88 0.1. p 472 note 31. 

89. Mo.—l)p«r(mhart v. Bchmldt, 7 
Mo. App. 117. 

WIs.—Sehpw V, K«*own, 84 Wlw. 841), 
88 ax p 473 nou 82- 

80. Ot^rblK V, Oorhlif, 128 l*.2d 

038, 01 Nov. 387. 

31. Minn.—OlMon v, Tvoto, 48 N.W. 
014, 46 Mlim. 236. 

88- Geu—Rlirdcn v. Jordan, 7 B.S). 

267. 81 Oa. 068, 


33. Oo.—^Andrewfi v. Mitchell, 18 S. 
10. 1017, 02 Oa. 020. 

34b, (la.—Andre*WH v. Mltcholl, supra. 
28 C.X t> 472 nolr* 38. 

35. (Jn,- Higdon v. Jordan, 7 8.10. 
857, 81 cia. 068. 

33* Iowa.-'*Phun v. Xoo, 00 N.W. 70, 
U6 Iowa 280, 08 Am.S.n. 242. 

28 C.J. p 472 note 30, 

37- Cal,‘-Morron v. Title Oiuirnntoo 
A} Tnmt (’o., 80 l>.3d 740, 27 CJal. 
Api>.2(i no. 

38 C.J* D 473 note 46. 

38. U.M.- U Itueki Sc 5lon lAinibor 
Co. V. Atlantic Tjumbt*r Co., 

121 V. 233, 67 a(\A. 400. 

28 C.J. P 47.3 note 46. 

Pladnitlff held entltlsd to a***— 

In niall<'tou8 proseeutlon notion, 
whi*ro complaint wa« demurrable* on 
ground of unoc*rtatnty and mu1>iKUlty 
ftH w<*n an mlHjotndf*r of two <*auHeH 
tuff action, plainlKf wa« iievertheh*«H 
entitled to au opportunity to nllcKC 
ultimate facts with HU(*h eerlnlniy 
that trial court etmld doifmitiio 
whether a cause of action could la* 
stated, and was cntlth'd to loavi* to 

1049 


amend.—TOiistace v. Tboehter, 83 P,2d 
623, 28 Cal.App.2d 706. 

39^ N.J,- llflMtowskl V. ClrQcnbcrfv, 
126 A. 615, 2 K.J.Mlsc. 1004. af- 
flrmed 120 A. 018, lOX N.J.T^tw 660. 
38 C.J. p 473 nolo 47, 

43. Ala. - -Marshall v, lb*tner, 17 
Ala. 832. 

41. Mich.--Hutton v. Van Akin, 3 6 
N.W. 814, 61 Mich. 4G3. 

38 0.x p 473 note 40. 

40. (la. -KInif V. Yarbmy, 71 S.M, 
131, 136 Gu. 232. 

43. (la.—Klnff V. Yarbray, supra. 

28 C.J. p 473 note 61, 

AmooLdmMxt rsftuMd 

Where plaintiff In malicious prose¬ 
cution failed to allOifo that his con¬ 
viction was obtfiinc'd by fraud, and, 
in peiiUon to H<‘t aside an order sus- 
talnlntp demurrers to his complaint, 
did not offer to Allcfirc that his con- 
vlijtlon was oblaini^d by fraud, trial 
court properly rf»fusnd to permit 
am(*ndment of his complaint, espe¬ 
cially where plaintiff contended tho 
alleKatlons were not noceHHar 3 r.»-Nor- 
ton V. John M, (1, Marble Co., 86 1^2d 
802, 30 Cal.App.2d 151. 
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issue by the pleadings,®® except by consent of par¬ 
ties.®^ 

General issue or general denial. While under a 
plea of the general issue or general denial no evi¬ 
dence is admissible other than that which tends to 
disprove plaintiff's cause of action,®® under the rule 
that such a pica puts in issue all the facts which it 
is necessary for plaintiff to show to make out a 
prima facie cause of action, it has been held compe¬ 
tent for defendant to prove probable cause, without 
speaally pleading it,®® although there is some early 
authority to the contrary, which is based on obso¬ 
lete English practice,^® and although an important 
<lualification is placed on the rule in one jurisdic- 
tion.*^! So, also, under a plea of this character, it 
has uniformly been held competent to show good 
faith and absence of malice;'*'® the guilt of plaintiff, 
if the guilt consists of the facts known to the prose¬ 
cutor at the time the prosecution was commenced;'^® 
that the proceedings complained of were not insti¬ 
gated by defoiidaiit,'^^ or that they have not been 
legally terminated ;'*® and that the prosecution was 
commenced under advice of counsel,'*'® after a full 
disclosure of all the material facts known to the 
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party instituting the prosecution;*^^ and the arrest 
and imprisonment of plaintiff on false grounds.^® 

c. Variance 

As m civil actions generally, a material variance be¬ 
tween the allegations and the proof is fatal, but an Im¬ 
material variance Is not fatal. 

Following the general rule as to variance, an es¬ 
sential or substantial,^® but not an immaterial,®® 
variance between the allegations of the declaration 
and the proof is fatal to plaintiff's case. Where the 
pleadings charge a conspiracy, which allegation was 
not essential to the cause of action, proof justify¬ 
ing a verdict against one defendant only is not « 
fatal variance.®^ 

§ 84. Presumptions and Burden of Proof 

a. Presumptions 

b. Burden of proof 

a. Presumptions 

Usual presumptions of fact will be Indulged In ac¬ 
tions for malicious prosecution. 

Usual presumptions of fact will be indulged in 
actions for malicious prosecution, the same as in 
other actions,®® but no other presumptions will be 


persons was h(>ld ndmissible In ac¬ 
tion for attarhnif^nt, not- 

withslancllnK a(4u«ral alloMailonn, In 
absence* of motion to mnko thorn 
more doflulto and oortaln.—Korn v. 
Oreon, 27S l\ 1112, 120 Or. 180. 
ee. U.S.-HiK-ffli'ld V. Cantwell, C. 

C.A.ril., 101 K.2d 351. 

Mo.— V Union Houho Furnlsh- 
Inir Co., 00 S.W.2d 725. 228 Mo. 
App. 10G3. 

XTIah.- Qu<'rmhf‘<'k v. Hanson, 75 1\ 
2d 1027, 04 trtah 127 
38 O.J. p 481 notr GO. 

67. Ohio.- Kilili*rl V. Oommoll, 23 
Ohio Cir.Ot, 580. 

68. Oil.—MoPhi'raon v. Cluin<lli*r, 72 
S.K 048, 137 <!a. 120 'Andrrwa v. 
MUchcdl, 18 M.M. 1017, 02 (la. 020. 

69. Xnd.— irutiUT V. MfilhlH, 40 Tnd. 
360. 

38 C.J. p 471 noto 7. 

70. V MrDanlol, 3 S.OJ-. 
173, 2 Am.I>, GCO. 

38 C.J. p 471 uold 5. 

71. Ha.—CaHpor v. ProHdamo, 14 Ho. 
317, 40 Ha,Ann. 30- lli1<»h<*ook v. 
Korlh, 6 Uoh. 328, 30 Am.l). 540— 
UoHH V. ilirkert, 6 Ha.App. (Or¬ 
leans) 82, 83. 

7a. N'.V,- Haturovln v. Onlfnoy, 170 
N.y.H. 755. 

38 QJ, p 47X nolo 8. 

73. Ky.-™TllInoln Cent. It. Co, v. An- 
dorson. 208 H.W. 311, 206 Ky. 00(1. 
38 C.J. p 472 nolo 0. 

76. Cal.—-Hraux v. Homoci, 18 Cal. 

88 . 


I)ol.—Anderson v. Callaway, 7 Dal, 
324. 

75. N.J.— Howe v. Wartman, 1 A. 

480, 47 N.J.Haw 413. 

38 C.J. p 472 note li. 

78- Ala.—Hewlfl v. Ikithan Pruff Co., 
24 Ho.2d 110, 247 Ala. 270. 

Cal.—lllchter v. NoUhou. 54 P 2d 64, 
11 Cal.App.2(l 603. 

Iowa.—Jarkhon v. Mllh^r, 205 K.W. 
173, 220 Iowa 004. 

Nov.—Xknrpns JTcuels cited in (lorhifc 
V. (lorblHT, 128 r,2d 03K, 040, 01 
Niw. 387. 

Ohio.- Woodruff v. l^asrhon, 15 Ohio 
App. 270. 

38 C.J. p 472 note 12. 

77. ITinh.- Oexpua iTuxis cited in IThr 

V. lOalon, 80 P.2d 025, 020, 06 Utah 
300 . 

38 C..r, p 472 note 13. 

78. Ky. Ilarpor v. Ilowton, 241 S. 

W. 320. 104 Ky. 840, 

78. N’.Y.- c'’<inway v. MrKlnltiy, 10 
407. 250 App.nir. 300. 

38 tl.J. p 474 nolf 71. 

do. N.J.- ItolslciwMkl v, <lrc‘i‘nborfC, 
120 A. 616, 2 N..T.Mlao. 1004, iif- 
nrmod 130 A. 018, 101 Nf.J.Haw 600. 
38 C.J. l> 474 not*' 72. 

81. Kan. dllnkcdy v. Itonnoko Htato 
Hank, 263 544, 122 Kan. 810, 

88. Or.- -ThlimciH v. .Francis, 138 IK 
400, 09 Or. 106. 

38 C..r. p 481 note 47. 

Acts of atfont 

An aK«‘nl 1 h presumed to have act¬ 
ed on his own ae,aount in Initiating 
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or parliotpalinsr in a malictcms prose- 
(•.iilion, and marcUanlH would not bo 
prestimod to havo ordinarily pos- 
roHMed knowlrdtru of bad faith of 
atfont in asHlstlnsr in prosorution.— 
Kauf V. Croat Atlantic & Parillo Tea 
Co., D.C!.W.Va.. 64 F.Hupp. 700. 

Good ohavaotev of plaint iff is (pre- 
Hmm*d. -IbiriiMteln v. Simon, 238 IK 
375, 77 Colo. 193. 

CH>od faitb 

Ah nifcards llablllly for maltrloim 
UHi* of prtK'OHH, rontlllbnial ru'llor n*- 
lakhiK property was hold to havo 
kuowl(‘dKe that no ground (>xlHle(l for 
InKlIlullon of bull trover pro(M»(>ditiKM, 
HO that lnfi>ronoe would be authorised 
that iudb‘r eauHlnsr proeoMH to liisu«» 
did not a<*t in ifood faith but acted in 
lyenernl dlnreKard of rixhtH of buyer 
evIdeneinK exlnteneo of malica--lTn- 
derwood 1011 loti Klwber tVi, v, Kvans, 
180 S.IO. 858, <63 Cla.Aipp. 678, 
Pvosoniption. siralast meUoe 

In mallotouH iprosocution art ion, 
fact that profleeutinflf attorney Insti¬ 
tuted proHoeutlon on full and fair 
discloHure of known facts raised oon- 
cdUHive presumption asralnst malice, 
notwtthstandlnfc prosccuflnx attor¬ 
ney later dinmisHod prosecution.— 
Christiansen v. Anderson, '37 P.2d 
8I8D, 179 WaHh. 368, 

Propriety of defead«a.t*s disoliarge 
from position 

Xt must be presumed that ohatkOH, 
alb^ged to have boon made axalnst 
plnlntlff by defendants in action for 
mallelouH prosoeution result Insr in 
plaintiff's discharge ftrom state posi- 
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indulged.88 It will be presumed in defendant's fa¬ 
vor that the prosecution was properly instituted*^ 
and that he acted with probable cause.It may be 
assumed that advice of counsel on which defendant 
acted was honestly given,*® but the mere fact that 
defendant consulted counsel and subsequently in¬ 
stituted the prosecution raises no presumption that 
he acted on advice of counsel in so doing.®7 Dam¬ 
ages are presumed where plaintiffs right to be se¬ 
cure from false arrest and malicious prosecution 
has been invaded.** 

b. Burden of Proof 

(1) In general 

(2) Institution, instigation, or continu¬ 

ance of proceedings by defendant 

(3) Want of probable cause 

(4) Guilt or innocence of accused 

(5) Malice 
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(6) Concurrence of want of probable- 

cause and malice 

(7) Advice of counsel 

(8) Termination of proceedings in plain¬ 

tiffs favor 

(9) Damages 

(1) In General 

The burden of proof and the burden of evidence rest- 
In the beginning on the plaintiff, and It Is Incumbent 
on him to prove every essential element of his cause off 
action; but when he establishes a prima facie case It: 
devolves on the defendant to introduce proof to meet It. 

In an action for malicious prosecution, the bur¬ 
den of proof and the burden of evidence rest in the 
beginning on plaintiff.** Thus, where the general 
issue or general denial is pleaded, the burden is om 
plaintiff to prove every essential element of his. 
cause of action, for the purpose of making out a 
prima fade case.®* Such proof of every essential 
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tlon 1)7 civil service commission, 
were true and commission's order of 
discharge proper, in absence of direct 
attack thereon for extrinsic fraud In 
Its procurement —Caraker v. Web¬ 
ster, 74 P.2d 1048. 24 C!al.App.2d 800. 

83. It will not he presumed 

(1) That merchant in city knew 
reputation for honesty of person liv¬ 
ing in town several miles away out¬ 
side of county—^Huber v. Thomas, 
19 P.2d 1042, 45 Wyo. 1140. 

(2) That defendant acted mali¬ 
ciously. 

Cal.—^Pickering v. Havens, 233 P. '346, 
70 Oal.App. 381. 

Iowa.—^Richmond v. Whitaker, 2155 
N.W. >681. 218 Iowa 606. 

84k Ala—^Klng v. Second Nat. Bank 
& Trust Oo of Saginaw, Mich., 173 
So. 498, 234 Ala 106 
Pa.—^Randall v. Fenton Storage Co, 
177 A. 575, 117 Pa.Super. 212— 
Smith V. Patton, 12 PaDist & Co. 
393, 41 LancjLrRev. 412. 

Tenn.—Corpus Juris cited la Nash¬ 
ville Union Stockyards, Inc. v. 
Grisslm, 18 Tenn.App. 115, 125. 
W.Va.—Staley v. Rife, 156 S.B. 113, 
109 W.Va. 701. 

38 C.J. p 481 note 44. 

85. La.—^Mosley v. Tearwood, 19 So. 

274, 48 La Ann 384. 

Tenn.—Corpus Juris cited ia Nash¬ 
ville Union Stockyards, Inc. v. 
Gnssim, 13 Tenn.App. 115, 125. 

Va.—Page v. Wilson, 191 SB. 678, 
168 Va. 447. 

W.Va—Staley v. Rife, We S.B. 113, 
109 W.Va. 701. 

38 C.J. p 431 note 415. 

Discharge of attaohmeat may give 
rise to a presumption of malice, but 
such presumption may be rebutted by 
evidence showing the existence of a 
demand when the attachment issued 


—Penney r. Warren, 115 So. 16, 217 
Ala. 120. 

36. La—Christian v. Leopold, 128 
So. 513, 170 La. 652. 

87, N.T.—^Davldoff v. Wheeler & 
Wilson Mfg. Co., 37 NT.S. •661, 16 
Mlsc. 31. 

88, Mo—Stoker v. Blnlff, App., 38 
S.W.2d 977. 

89, Mo.—Polk T. Mlssoun-lCansas- 
Texas R. Co., 142 S.W.2d 1061, 84'6 
Mo. 793. 

90m US—Kraft v. National Surety 
Co, CC.A.AIaska^ 7-5 F.2d 141. 
D.C.—Chapman Aaderson, 8 F.2d 

336, 66 App DC. 165. 

Fla—Duval Jewelry Co. v. Smith, 
136 So. 878, 102 IFla. 717—Corpus 
Juris cited la Tatum Bros Real 
Bstate & Investment Co. v. Wat¬ 
son, 109 So. 623, 626, 92 Fla. 278. 
Ga.—Cary v Highland Bakery, 179 

S. E. 197, 50 GaApp. 553—Haverty 
Furniture Qo. v. Thompson, 169 S. 
El 218, 46 GaApp. 739. 

Idaho.—Oorpns Jazis cited la Clark 
V. Alloway, 170 P.2d 426, 426— 
Coxpns Jazis cited ia Fowler v. 
Ruebelmajin, 142 P.2d 694, 696, 65 
Idaho 231. 

Ill—Schwartz v. Schwartz, 8 NBI.2d 
668, 366 Ill 247, 112 AJL,R, 32*5. 
Kan—Ahring v. White, 181 P.2d 699, 
166 Kan. 60. 

Mo.—^Kvasnicka ▼. Montgomery 

Ward 4b Co.. 166 SW.2d 603. 860 
Mo. 360. 

Okl.—Beilis V. Smith. 17 P.2d 975, 
160 Okl. 294. 

Tex—Shoemaker v. McBlwalne, Civ. 

App., 59 S.W2d 440. 

Wa.sh —Corpus June dted la Peasloy 

T. Puget Sound Tug & Barge Co., 
125 P.2d 681. 6818, 13 Wash.2d 485. 

38 O.J. p 475 note 84, | 
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Diffloult burden 

Where the difficult burden of proof 
resting on plaintiff in a malicious 
prosecution action Is met, recovery Is 
allowed.—Jaffe v. Stone, 114 P 2d' 
835, 18 Cal.2d 146. 135 A.LR. 775— 
Singleton v. Singleton, 167 P,2d 886, 
68 CaI.App.2d 681—Schubkegel r. 
Gordlno, 183 P.2d 476, 66 •Cal.App.2d' 
667. 

Bxror in prooeediags 

Plaintiff in malicious prosecutlom 
action, against whom prosecution 
had been Instituted for resisting offi¬ 
cer engaged In executing writ of at¬ 
tachment, was hold to have burden* 
of presenting record showing error 
in attachment proceedings which 
would have Justified his action.— 
Ross V. O’Brien, 48 P.2d 718, 9 Cali 
App 2d 1. 

Publlo policy 

(1) Public policy favors apprehen¬ 
sion and punishment of criminals 
end limits the person complaining of 
crlminaJl charges by placing on him 
burden of proving the basic elements 
of tort of malicious prosecution.— 
Jaffe V. Stone, 114 P.2d 335, 18 CaJL 
2d 146, 185 ALR. 776—Singleton v. 
Singleton, 157 P.2d 886, 68 Cal.App. 
2d 381—Schubkegel v. Oordlno, ISJ 
P.2d 475, 6>6 Cal App.2d 667. 

(2) This public policy has properly 
served over many years to crystallize 
limitations, on the tort and the de¬ 
fenses available to defendant, and 
having served that purpose should 
not be pressed further to extreme of 
practical nullification of the right of 
action for malicious prosecution, and< 
consegiuent defeat of the important 
policy which underlies it, of protect¬ 
ing the individual from the damage 
caused by unjustifiablo criminal’ 
prosecution.—Jaffe v. Stone, supra— 
Singleton v. Singleton, supra— 
Schubkegel t. Gordino, supra. 
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element of the cause of action is indispensable.®^ 
If he fails to sustain the burden of proof, defendant 
ordinarily has no occasion to offer evidence in his 
own defense.®® Mere matters of inducement, how¬ 
ever, need not be proved.®® 

When plaintiff introduces sufficient proof to make 
out a prima facie case, it then devolves on defend¬ 
ant to introduce sufficient proof, however slight, to 
meet the prima facie case of plaintiff, in order to 
defeat plaintiff’s case or require plaintiff to proceed 
further.®^ 

(2) Institution, Instigation, or Continuance 
of Proceedings by Defendant 

The burden of proof Is on the plaintiff to show that 
the proceedings complained of were Instituted, Insti¬ 
gated, or continued by the defendant, or that he aided 
or abetted the proceedings, or to show the authority of 
an agent by whom the proceedings were Instituted. 
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In accordance with elementary rules, applicable 
to causes of action for malicious prosecution, con¬ 
sidered supra §§ 13, 14, the burden of proof is on 
plaintiff to show that the proceedings complained of 
were instituted, instigated, or continued by defend¬ 
ant,®® or that he aided and abetted the proceed¬ 
ings.®® If the proceedings were instituted by an 
agent or employee of defendant, the burden is on 
plaintiff to show that the latter was acting under 
the authority and directions of defendant or within 
the scope of his duties as agent or employee®^ or 
that defendant ratified the acts of the person pre¬ 
suming to act for him.®® 

(3) Want of Probable Cause 

(a) In general 

(b) Shifting of burden of proof 


Bout duo date 

In action by tenant against land¬ 
lord for damages for vexatious suit 
for nonpayment of rent, where rent 
had been tendered on dates subse¬ 
quent to the drst day of the month 
and refused, landlord was not re¬ 
quired to prove that the first of the 
month was the duo date, but the bur¬ 
den was on the tenant to •provo that 
the landlord could not reasonably be¬ 
lieve that It was.-;-raranto v. liall, 
4*0 A.2d 6, 132 Conn. 66S. 

One ohaxvod with offense by 
dlotmeiit, in order to recover for 
malicious prosecution, must provo 
that defendant obtained Indictment 
by false testimony beforo grand ju¬ 
ry, by intentional concealment of ma¬ 
terial facts, or by other Improper 
means, and did not believe plaint Iff 
guilty.—Dawes V. fllarrott, 82 B.W.2d 
43, 336 Mo. 897. 

91. Idaho.- Corpus OUris cited in 
Clark V. Alio way, J70 r.2d 425, 428 
—Ooxptis yurls cited In Kowlor v. 
Iluobelmnnn, 342 D.2d 604, 506, 6*5 
Idaho 231. 

Tex.—“Hood V, Dlndloy, Olv.App., 240 
S.W. 348. 

09. tT.S.- Whoclor v. Nosbilt, Tonn„ 
24 How. 544, 16 D.Mit. 765. 

38 CU. p >176 note 86. 

‘93. N.r.-Mills V. McCoy, 4 Cow. 

406. H 

38 C.J. p 476 note 87. 

94. Okl.—Hollis V. Bmlth, 17 J>.2d 
075, ICO Okl. 204. 

95. XT.H.—Van Bant v. American Mx- 

presH Co., 158 K2d 024 

—Auburn Automobile Co, v. Hnbig. 
C,O.A.Ind., 84 P'.2(i 64—Kraa v. 
National Buroty Oo., C.<1.A. Alaska, 
75 N.2<1 111--Bmlth v. l^ontana, D. 
<l.N.y., 48 F.Hupp, 56. 

Ala.—Covington v. Uoblnson, 6 Bo. 
2d 421, 242 Ala. 327—Turnor v. J. 
Blach St Sons, 5 So.3d 08, 242 Ala. 


127—Central Iron St Coal Co. v. 
Wright. 101 So. 8115, 20 Ala.Apfp. 82, 
certiorari denied XOx parto Central 
Iron Sc Coal Co., 101 So. 824, 212 
Ala. 130. 

Colo.—Climax Dairy Co. v. Mulder, 
2*12 I>. 660. 718 Colo. 407. 

D.O.—<lhapman v. Anderson, $ F.2d 
336, 55 APP.D.C. 1*66. 

Xeia.—Word v. Allen, 11 So.2d 103. 
162 Via, 82—Duval Jewelry Co, v. 
Smith, 136 So. 878, 102 Fja. 717. 

Oa.—Cary v. Highland Bakery, 170 
S.E. 107, 60 Qa.App. 663. 

Idaho.—Clark v. Alloway, 170 P.2d 
426. 

111.—Brandt v. Brandt, 3 N.I0,2d 06, 
296 XU.APP. 101. 

Ind.—Boyd V. Hodson, App., 72 N.TO. 
2d 46. 

Iowa.—Boiko V. Harris, 2 N.W,2d 
647, 231 Iowa 057—Hair v. Schults, 
288 N.W. 110, 227 Iowa 103—Dugan 
V. Midwtsst Cap Co., 280 N.W. 697, 
213 Iowa 761, 

Da.—Christian v. Dfupold, 128 So. 
513, 170 Da. i5f>2—Davigno v. Halter, 
App., 153 So. d46. 

Md.—(loUIsteln v, Xlau, 127 A. 488, 
147 Md. 6. 

Miss.-“»Oorpue Juris quoted In Brown 
V. Klsncr, 6 So.2a 611, 615, 102 
Miss. 746. 

Mo.—I.»lmlHay v. I<’ranols, App., 107 
B.W.2<1 07—Dye v, I.«oewor, Apip., 
01 B.W.Od 948. 

N.M.—Hughes v. Van Hruggen, 105 
r.2d 494, 44 N.M. 634. 

N.Y.—Thompson v. Fifth Avonui 
Hank of Now York, 287 N.V.H. 480. 
247 App.Dlv. 302, afUrmed 6 N,KI.2d 
•412, 278 N.Y. 478. 

N.C,—Mooney v. Hull, 6 B.B.2d 122, 
216 N.C. 410, 126 A.L.11. 803— 
Diokorson v* Atlantic Itotlntng Co., 
150 S.a 446, 201 N.a 00. 

N.D.--Itedahl v. Btevens, 250 N.W. 
534, 64 N.X>. 164. 

Ohio.—Yeager v. Tomioh, Aipp., 68 
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N.]3.2d 110—Siegel y. O. M. Scott 
St Sons Co., &6 N.3S 2d 345, 73 Ohio 
App. 347. 

Or.—^Whlte v. Paclflc Telephone * 
Telegraph Co., 90 P.2d 103, 162 Or. 
270. 

Pa.—Werner v. Bowers, 94 Pa.Super. 

110 . 

Tex.—^Aldana v. Tavasson, Civ.Aim,, 
16 S.W.3d 6718. 

Wash.—Corpus Juris otted in Pens- 
loy V. Puget Bound Tug Se Bnrgt* 
Co., 125 P.2d 681, 688, 13 WaKh.2(l 
486. 

W.Vn,—Bhow V. Mount Vernon Farm 
Dairy Products, 23 B.2<l.2d 08, 125 
W.Va. 116. 

38 C.J. p 476 note 80. 

99. Ala.—Corpus Juris oitsd In, D< 
Armond v. Saunders, 9 'Bo.2d 747, 
7'50, 243 Ala. 263. 

Miss.—Corpus Juris quoted in Hrowu 
V. Kisnor, 6 So.2d 611, 616, 192 
Miss. 746. 

N.C.—Dickerson v. Atlantic Reanlng 
Co., 160 B.R 445. 201 N.<1. 00. 

38 aj. p >176 note 90. 

9Y. Ind.—Western Oil Refining Oo. 
V. (Ilendennlng, 166 N.K. 182, 00 
Ind.App* 031, 

Iowa,--Dugan v. Midwest Cap Co., 
230 N.W, 607, 213 Town 761, 

Mich.—fUiinnn v. Nushano, 24>6 N.W. 
168, 261 Mich. 423. 

Miss.—Corpus Juris quoted in Hrown 
V. Kisner, 9 S(>.2d 611, 616, 192 
Miss. 746. 

38 C.J. p 476 note 01. 

Agenoy of son 

In order to rt^cover from father 
for malielouH proHeeutlon Instituted 
by sen, plaintiff must show son aei- 
ed under authority from fat her.-- 
Huchert V. Schumacher, 116 Bo, 718, 
166 Da. 111. 

98. Colo,—Climax Dairy Co, v. MuJ- 
dor, 242 1>. 666, 78 Colo. 407. 
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(a) In General 

The burden is on the plaintiff to prove want of 
probable cause for the proceeding complained of, except 
where the defendant files a plea of Justification. 

Although want of probable cause is negative in 


Its form and character,9® since, as discussed supra 
§ 18, it is an indispensable element of a cause of 
action for malicious prosecution, the burden of 
proof rests on plaintiff to show want of probable 
cause for the proceeding complained of.i An ex- 


S9- ITS.—Auburn Automobile Co v 
Habig. C.CAInd.. 84 F2d 64. 
Idaho.—Fowler v. Ruebelmann, 142 
P.2d 694, 616 Idaho 2S1—Doufflas v 
Kenney. 233 P. 874, 40 Idaho 412 
21o. —Randol v. Kline's Incorporated. 

18 S.W2d *500, 322 Mo. 746. 

Mont.—Clapp v. Lahood. 264 P. 866, 
78 Mont. 651—^Puntio v. BomaUi 
243 P. 623. 76 Mont. 105. 

Okl.—Gray v. Abboud. 87 P.2a 144. 

184 Okl. 831. 

38 C.J. p 47>6 note 92. 
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Burnham. C.CAKan, 61 F.2d 709 
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876. 239 Ala. 419— King v. Second 
Nat Bank & Trust Co of Saginaw. 
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son V Zumwalt, 149 P.2d 487, 64 
Cal. App 2d 8'66—^Eustace v. Dech- 
ter, 128 P.2d 367, S3 Cal App.2d 726 
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—^Brandt v. Brandt. 3 NE.2d 96, 
286 Ill.App 151^ —^Burch v Lock- 
wood. 247 Ill App 6'6 
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ler, 215 SW.2d 86, 233 Ky. 148— 
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Colt Co. V. Grubbs, 268 S.W. 817, 
20>6 Ky. 809. 

La—Christian r. Leopold, 128 So. 
•613, 170 La 662—^Mosley v Tear- 
Wood. 19 So 274, 48 La Ann. 331— 
(Lavlgne v. Balter. App. 153 So 
646. 

Md—^North Point Const. Co v. Sag- 
ner, 44 A«2d 441—Goldstein v. Rau, 
127 A. 488, 147 Md. 6. 

Mass—^Keefe v. Johnson, 24 N.E2d 
620, 804 Mass 672—^Rosonblum v 
Gmis, 9 N.E 2d 62>5, 297 Mass 493 
—^Bannon v Auger, 160 N.E 265, 
262 Maas. 427—Rich y. Rogers, 146 
N.E 246. 260 Mass. 587, 37 A L.R. 
666 . 

Mich.—^De Vltls v Newcomb-Endi- 
cott Co, 249 N.W 487, 284 Mich. 1 
—Schneider ▼ Briggs Mfg. Co, 244 
N.W. 226, 260 Mich. 51. 

Minn —^Reiherzer v. Bresky. 212 N.W 
456. 170 Minn. 2>66. 
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Miss—^Brown v Kisner. 6 So.2d 611, 
192 Miss. 746—^King v. Weaver 
Pants Corporation, 127 iSo. 718, 157 
Miss. 77 
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I Ward & Co, 16*6 S.W.2d 503, 8i50 
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276, 226 N.C. 700, 163 A.L.II. 703— 
Miller V Greenwood, 10 S.M 2d 708, 
218 N.C. 116—Mooney v. TFull, 6 S 
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ception to tlic rule is recognized where defendant 
files a plea of justification admitting the act to be 
done2 or pleads the truth of the facts involved in 

the prosecution.3 

(b) Shifting of Burden of Proof 
When the plaintiff has produced evidence to estab¬ 
lish prima facie the want of probable cause, the burden 
shifts to the defendant to establish probable cause; and 
If a prima fade case made by the plaintiff Is rebutted 
by the defendant’s evidence, the plaintiff must by evi¬ 
dence affirmatively establish want of probable cause. 

While the burden of proof as to probable cause, 
strictly speaking, never shifts but remains with 


§ 84 

plaintiff throughout the trial,^ a prima facie case 
made by plaintiff may be rebutted by defendant’s 
evidence,® and it is generally held that, whenever 
plaintiff has produced evidence to establish prima 
facie the want of probable cause, the burden there¬ 
upon shifts to defendant to establish probable 
cause,® Within this rule, unless plaintiff's own 
testimony shows the existence of probable cause,^ 
the burden of proof is shifted where it is shown 
that defendant commenced a criminal prosecution 
for the purpose of compelling his debtor to pay a 
just debt® or that a prosecution was instituted and 
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Mieh.- Scovera v. Armhrustor, 241 N. 

W. 231. 237 Mich, 340. 
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It. <>)., m S.W.2d 138, 343 Mo. 
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108 Viu 447. 

38 41.,r. p 470 note 94 n»3. 

Koneety and good faith of •witamu 

(1) Plaintiff in mallclouM"proHccu- 
tlon milt IH not (ntltlcd to recover if 
ho fatlH to Hhow that Iho wItnoHH on 
whom deC(*n(Ianl relb'd in InHtltul- 
ing the ppoH(»(mtlon wan not acting 
honently, and that defendant did not 
In good faith bell<»vo hlw blentIllcn- 
tlon, -C^ampbcdl v. Fellow c^ab (b>., C. 
(\A.Pa„ 137 F.3d 918 Van Sant v. 
\inerlcan WxproHH Co., lUM*a., 61 F, 
Snpj). 337. 

f2) Where orlmlnal (proaecutlon 
wtm liiHlItuted wCiiwt plaintiff by 
agent of taxicab company who relied 
on blent Itlcaiion of plalnUfC made by 
taxicali driver, and Ihoro waw no evi¬ 
dence that driver wan not lionent In 
hlH blentJncn,t Ion or that agent did 
not accept that Idtmt Blent Ion In good 
faith, plaintiff could not rotjover 
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against taxicab company for mnli- 
ciouB prosecution.—Campbell v. Yel¬ 
low Cab Co, supra 

2. Ga.—South Georgia Grocery Co 
V. BanlCH, 182 S.E. 61, 62 Oa.App 
1 . 

3. N.T.—^Morris v. Corson, 7 Cow. 
•281. 

38 C j. p 477 note 95. 

■flU Waah—^I’easley v. Puget Sound 
Tug & Barge On, 125 P.Sd GSl. 13 
WaHh2d 485—BrookH v. Bolde, 118 
P2d 193, 11 WaMh.2d ,17. 

38 C.J. p 477 notci DC. 

6. Wawh.—Brooks v. Bolde, «u,pra. 

S, Ky,- -WcHterilelfl v. Prudent la t 
Tiih. Co. of America. 94 S.W.2d 986, 
204 Ky. 418. 

Da.—Christian v Leoipold, 128 So. 
',113, 170 Dll. 5r.2. 

11.1.—Quinlan v. Breslln, 200 A. 989, 
61 B.T. 327 
28 C.J. p '177 nolo 97. 

Xivldonoe of falsity of ca±tninal 
oUargo 

Di-feiKlanl bos burden of over(*oin- 
Ing by evidence Inferenco of want ot 
probable cause and malice arlning on 
proof that criminal cliargf» was false. 
—iranimann v* Scheilhorn, 146 A. 61, 
7 N.J.MIh(‘. 489. 

7. Pa. Tanbman v. IK A. Schulte, 
Tnc., 153 A. l-SO, 302 Pa, 170. 

38 CIJ. p 477 noto 1 |nl, 

Whove plaitttiff’ii own evidoaoo in 
action for malicious prosecution 
mndo out prima facie cn«o of prob¬ 
able* causo by <ltHclosing Indictment 
of plaintiff, thereby ^placing burden of 
proof on plaintBf to rebut presumri- 
tion of probable ciiumc, r>lainLllf wan 
i'oaulr(*d to show that Indictment 
was obtained by fiilso testimony, 
known to be falre, or wow obtaIn<‘d 
by testimony which was rc'cklessly 
made.—Kvasnlcka v, Montgomery 
Ward & Co„ 100 S.W.2d 003, 360 Mo. 
360, 

8,. U.S.—Johnson v. Brotherhood of 
n. Trainmen, 4l.O,A.Pa„ 147 F.2<f 
•683, 

Pa.--Curlov V. Automobile Finance* 
Co., 23 A.2d 48, 343 I»a. 280, 139 A. 
TaU. 1082—•Ii’^irneth v. t^»mmerclal 
Oredit Co., 169 JL 89, 3U Pa. 43$ 
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defendant arrested for the purpose of extorting 
money from him.® So, while there is some au¬ 
thority holding that proof of termination of the 
prior suit favorably to the defendant therein by 
acquittal or by discharge by the examining magis¬ 
trate does not shift the burden on the question of 
probable cause to defendant in the malicious prose¬ 
cution suit,^® the rule in some jurisdictions is that 
the burden shifts on proof that the suit was volun¬ 
tarily abandoned,dismissed,^® or discontinued,^® 
although there is also some authority to the con¬ 
trary of this last proposition.!^ So also it has been 
held in some jurisdictions that a discharge by an 
examining magistrate shifts the burden of proof 
and casts on defendant the burden of showing prob¬ 
able cause.!® Proof of the dismissal of the prose¬ 
cution under an agreement between the parties by 
which defendant herein paid a part of the costs 
does not, in an action for malicious prosecution, 
shift the burden on defendant.!® Also it has been 
held that the fact that defendant, relying on the 
advice of counsel, must introduce evidence of act¬ 
ing under advice of counsel does not shift the bur¬ 
den of proof.!^ 

If a prima facie case made by plaintiff is rebut¬ 
ted by defendant’s evidence, plaintiff must by evi¬ 
dence affirmatively establish want of probable 
cause,!® as by showing that defendant did not make 


a full and complete statement of the facts either to 
the magistrate or to the district attorney, has mis¬ 
represented or falsified the evidence, or else has kept 
back information or facts which might have affected 
the result!® 

(4) Guilt or Innocence of Accused 

Although there Is some authority placing the burden 
of showing his innocence on the plaintiff, according to 
other authority he is not required to prove his Inno¬ 
cence in order to support the action; but If the defend¬ 
ant relies on the plaintiff's guilt as a defense the bur¬ 
den Is on the defendant to prove It. 

While there are some decisions in whidi it is 
held or said that the burden is on plaintiff to prove 
his innocence,®® the view has been taken that he is 
not required to go further than to prove malice and 
want of probable cause,®! and need not prove his 
innocence in order to support the action;®® but the 
burden of proof is on defendant to show plaintiff’s 
guilt if he relies on that as a defense.®® 

(5) Malice 

The burden of proof is on the plaintiff to show the 
existence of malice. 

Since, as discussed supra § 40, malice is an es¬ 
sential element of an action for malicious prosecu¬ 
tion, the burden of proof is on plaintiff to show 
affirmatively the existence of malice.®® In order 
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afaUnre to prosecute 
In action for malicious prosecution 
on a criminal charge, defendant’s 
failure to prosecute criminal case, 
thereby causing plalntllTs discharge, 
was prima facie evidence of want of 
probable cause and the presumption 
thus created Imposed on defendant 
the duty of Introducing competent 
evidence that probable cause existed. 
—Quinlan v. BresUn, 200 A 989, >61 
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IS. N.7.—^Burhans v. Sanford, 19 
Wend. 417. 

38 O J. p 477 note 6. 

X4l Ga—Joiner v. Ocean SS. Co., 12 
8.0 861, 86 Ga. 238 
15. Ala.—Stouts Mountain Coal Co. 

V. Grubb. 116 So 156, 217 Ala. 274. 
I-ia.—Barnos v. Toars, App, 184 So. 
212 

88 CJ. p 478 note 7-p 410 note 34 
[cl. 

Id Mass —Langford v. Boston A A 
R. Oo, 11 N B. 697, 144 Mass. 431. 
NX3-—Welch v. Cheek, 20 S-B. 460, 
115 KC. 610 

17. Tnd.—^Indianapolis Traction A 
Terminal Co. v Henby, 07 N.B. 
813, 178 Ind. 239. 

105^ 


I la Wash.—Peasley v. Puget Sound 
Tug A Barge Co., 126 r.2d 621,18 
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392, afllrmed 6 M.lG.2d 412, 273 KT. 
4718—iTamey v. Schelllng, 256 17.7 
S. 118. 281 APP.D1V, 833. 

90. Tox.—Road v. Llndley, Cfiv-App. 

240 S W. 348. 

88 C.J. p 478 note 11. 

Burden of proving charge nnlbunded 
In action for malicious prosecu¬ 
tion, plaintiff must prove that charge 
proferrod against him was unfound¬ 
ed.—Chapman v. Anderson, 8 F.2d 
336, 66 App.D.a h66. 

9L tJS—Shelton V. Southern R. 

Co., D.O.Tonn., 266 F. 182. 

99. ir S.—Shell on v. Southern R. Co. 
supra. 

3'8 C.J. p 478 note 13. 

98. Miss.—State Life Ins. Co of In¬ 
dianapolis, Ind., V. IXArdy, 196 So 
708, 189 Miss. 266. 

38 CJ. p 478 note 14. 

9di U.S^Van Sant v. American Bx- 
pross Oo., aOA.Pa., 168 F.2d 924^ 
Auburn Automobile Oo. v. Kablg, 
aC.A.Ind., 84 F.2d 64—Eroft V. 
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to authorize the recovery of compensatory damages, 
it IS necessary only that plaintiff should prove legal 
inalicc.25 On the other hand, in order to recover 
exemplary or punitive damages, he must show that 


defendant acted with actual malice,^® in the sense 
of personal ill will, or under circumstances of in¬ 
sult, rudeness, or oppression, or in a manner show¬ 
ing reckless and wanton disregard of plaintiff’s 


National Surety f!o , CO A Alaska, 
75 F 2 d 141—Smith v. Fontana, D. 
C.N.Y., 48 P.Supp. r>i5—Arndt v. 
Herman, D.C.N.J., 21 KSupp. tS84. 

—Turner v J. Ulaeh <Sr Sonn, 5 
So 2d 93, 2>12 Ala. 127 — Klnff V 
Second Nat. Hank Sc Trust Co. of 
Saginaw, Mich., 173 So. 498, 234 
Ala 106—l»enney v. Warren, 116 
So 16, 217 Ala. 120—Nixon v. 
Sampson, 110 So. 700. *235 Ala. 368 
—Aftkin Si Mnrlno Co. v. I^ogan, 
130 So. 768, 23 AIa.A,pp. 13, certio¬ 
rari denied 130 So. 770, 222 Ala. 
«52—Aland v. Nall, 127 So. 263, 23 
Ala.App. 478—Central Iron Sr Coal 
Co. V. Wright, 101 So. SI'S, 20 Ala. 
App. 82, eertlorarl denied Kx parte 
Central Iron & Coal Co., 101 So. 
824. 212 Ala. 130. 

Ark.—GoKzoln v. Now, 87 S.W.2d 68 , 
191 Ark. 724. 

Cal.—IIudHon v. 55umwalt, 149 V 2d 
467, 64 Cal.App..2d 806—Schukkegel 
V. Gordino. 333 l*.2d 476. fi 6 Cal. 
App.2d 667«-K«Htflee v. Deehler, 
128 l>.2d 367, 63 (^al.App.2d 716.-.- 
Merron v. IMtle Cuaruntee Sr Tru«t 
Co., 113 r.2d 48, 46 Cal.Api>2d 60 
—Xlaydel v. Morton, 82 I».2d 623, 
28 Cal.App.2d 383-.ri«rllhy v. Reil¬ 
ly, 267 P. 721, 92 Cnl App. 36 « 
Pickoring v. Haveno, 1233 P. 346, 
70 Cal.App. 381. 

Colo—Climax Dairy Oo. v. Muldor, 
242 I>. 666 , 78 <k)lo. 407. 

D.C.—Chapman v. Anderaon, 3 F.2d 
336, 65 App.l>.C. 166. 

Fla—Ward v. Allen, 1 l Ho.2d 193, 
152 Fla. 82-.White v. Miami Home 
Milk Produeera AMt'n, 197 So. 12S, 
143 Flo. 518 S. II. KPeHH St, Co. v. 
Powell, 180 Ho, 767, 132 Fla. 471-- 
IDuval Jewelry Co. v. Smith, 136 
So. 878, 102 E^la. 717. 

Go.—Ooorgla Vene«*r St Pivt^kago <^o. 
V. Florida Nat. Riink, 32 S.10.2d 46r). 
198 (la. 691* -.Johnn v. tlihoon, 4 H. 
K. 8 d 480, 00 Ca.Ai)p, 1186 .lUiverty 
l^rnlturo Co, v. Thotnjwm, 169 S. 
N. 213, 46 aa.App. 739, 

Idaho.—(.Mark v. Allc»way, 170 P.3d 
428. 

111.—Kaley V, TRilatrmn, 48 N.M.2d 
768, 319 TU.App, ,219' Dovo V. (hdd- 
enherg Furnlluro <^o„ 46 N.M.2rl 
311, 317 lIl.App. riHl-AIllMon V. 
Rerry, 44 N,M. 2 d 929, 316 111.App. 
261—Rramit v. Rramll, 3 N.M. 2 d 
06. 28'6 in.App. ini.Puroh V, 

DoekwcHKl, 247 111.App. 66 . 

Tnd.—Royd v. IfodHon, App., 72 N.K 
2d 46. 

Iowa.—IJolko V. llarrlH, 2 N.W.2d 
647, 1231 Iowa 987-dlalr v. Sohullz, 
288 N.W. 1X9, 2'27 Iowa 193- Uleh. 
mond V. Whitaker, 266 N.W, 681, 
1218 Iowa 606. 
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Kan.—Ahnng v. XNTuto, 131 P 2d 699, 
156 Kan 60 

Ky.—Mosier v MeFarland, 106 SW. 
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302 Mlflfl 746—King v. Weaver 
Pants Corporation, 127 So. 718, 167 
Miss, 77. 
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er, App., 94 SW.2<1 948 

N.J.—TOvans v. New Jersey Central 
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119 N.J.Law 88 . 
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P«3(l 494, 44 N.M 634—Delgndo v. 
nivera, 67 P 2d 3141, 40 N.M 21'7. 
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Bank of New York, 287 N Y H. 480, 
347 App.Dlv. 392, nnirinecl 6 N.W. 
Ud 432, *273 N,Y. 478—Solomon V. 
Briar, 6 N.YS.*2d 763, 168 Mise. 
439, nnirmed 7 N.Y.S.2d 1023, 356 
App.Dlv, 849. 

N.C.—Melton v. nfokman, 36 S TC.( 2 (I 
276, 226 N.a 700, 102 A.L.R. 793 
--Mooney v. IIull, 5 S.W. 2 d 123, 
216 N.C. 410. l-OO A.L.n. 893—Cor¬ 
pus Jorli olteA In. Mitehem v. Na¬ 
tional Weaving Co,. 188 S.B. 829. 
330, <210 N.C. 732—Dickerson v. 
Atlantic noWnliig Co., ino S.W. 416, 
201 N.<J. 90—Wingate v. Causey, 
144 S.W. 630, 196 N.C. 71. 

N.D.- -Uedahl v. HU^vens, 280 N.W, 
634, 64 N.n. 164—Lux v. Bendo- 
Wfild, <227 N.W- 660, 58 N.D. 761. 

Ohio.—Yc'ager v. Tomieh, App., 68 
N.M,2d 310-SIejynl v. O M. HooU 
S Hons Oo., 66 N.K2d 346, 73 Ohio 
App. 347- Smith v. Transameriran 
Freight Idnes, 61 N.M.2d 308, 72 
t)Ii!o App. 239- <^anlon Provision 
Co. V. St. John, 3 N.M.3cl 0?8, 62 
Ohio App. 607 .Koch v. Tennlsoii, 
19 Ohio App. 239. 

Okl.->lmo Oil Sc Ca» Oo. v. Knox, 6 
P.2d 1062, 154 Dkl, 100, 

Or,—Whlto V. Pjielflc Telephone Si 
Telegraph Co., 90 l*.®a 198, 162 
Or. 270. 

po,- -Morphy v, Shipley, 41 A.2d C71, 
361 Pii. 425—Puhiix Drug Co. v. 
Rreyor Je.e Cream Co., 3i2 A.2d 413, 
347 Pa. 34G-'-Stlnson v. Smith, 196 
A. 843, 320 Pa. 177—Hubert v. Altai 
Life Ins. Co., 196 A. 513, 130 l»a.l 
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Super 277—^Fenton Storage Co. v. 
Feinstein, 195 A 176, 129 Pa Super. 
328—Ferguson v Reinhart, 190 A. 
153, 135 Pa Super. 164—^Painter v. 
Roth, 180 A 49, 118 Pa Super 474 
—^Randall v Fenton Storage Co, 
177 A '575, 11'7 Pa Super. 212— 
Herron v. Universal Auto Loan 
Co, 63 PaDist. & Co 215. 

R T.—Bcauinler v Provensal, 103 A. 
621, 88 RI 472—^Bruseo v, Morry, 
170 A 84. 54 RT 108. 

Tex—Snyder v Stokes, Civ App., 31 
SWJId 918, alUrmed Stokes v Sny¬ 
der, Com App, 55 S.W 2d 667— 
Aldana v. Tavazon, Civ App., 16 S. 
W 2 d 678. 

Va.—Page v Wilson, 191 S.B. 678, 
1'68 Va 447—Virginia Wlectric Sc 
Power Co. v. Wynne. 141 S.B 829, 
340 Va, 882—Orc'sham v. American 
Ry. lOxprosH Co, 137 S.B. 473, 147 
Va. 308. 

Wash.—lOoxpus JUrls cited In Peasley 
V. Puget Sound Tug Sr, Barge Co , 
1.25 P.l 2 d 681, 6188 , 13 WaHh.2d 486— 

I Brooks V. Boldn, 138 P.'2d 193, 11 
Wash.2d 37—Pallett v Thonipklns, 
3X8 P.2d 190, 10 WnHh.2d 697. 

W.Va—Hunter v. Bec.Uley Newspa¬ 
pers ('orp, 40 H 10 2d 332- Shaw V. 
Mount Vernon Farm Dairy Prod¬ 
ucts, 23 ti.W. 2 d 98, 125 W.Va. 316 
—Boxer V Slack, 19 S.M-3d 606, 
1'34 W.Va. 149. 

Wyo.—TUmnIng v. Miller, 8 P.2<i 
823, 44 Wyo. 114. rehearing denied 
14 P.2d 437, 44 W.vo. 114. 

38 0..r, p 478 n<»te 16. 

SidCaUoo in jtaot of (>aeh Jfdnt torl- 
fi'iisor in malicious prosecution ac¬ 
tion must Im proved to authortxe 
oonipensainry or (•xemplnry damages. 
'-Thomson v. tJalalina, R!7 i P. 108, 
265 Cal, 402, 62 A.L.R. 235. 

MfOiolotis intovfovonos 'with hsnk 
aoootint 

If action for alleged maliaJous Jn- 
IciTi'rcmno hy derendnnt 'with plain- 
lin”H 1 >ank fmcount hy means of n 
third-party order containing a slay 
directed against hank wan <>onHidert d 
as ono for maltc.iouM prosecution <»t' 
an allegi^d proc<‘i*{Ung, plalntllf -waM 
required to prove mnllcc,—I*olo v. 
Mdclhmu Brewery, 60 N.Y.43.2d 846, 
186 Mlso. 775. 

ao. N.C.—Ooxpus Juris oitsd In 
Mltchem v. Nallonal Weaving Co., 
188 H.W. 329, 330, 210 N.C. 732. 

38 C.J. p 479 nolo 17. 

sa. N.(\-<Oovpiui Juris olttd in 
Mltch(*m V. National Wtiavlng Co., 
1'88 H.H. 329, 330, <210 N.C, 732. 

38 O.J. p 479 note 18. 
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rights.^*^ Also actual malice must be shown by 
evidence especially addressed to this question; it 
cannot be inferred from a showing of want of 
probable cause.^s it has been held that the fact 
that plaintiff shows that he was discharged does 
not relieve him of the burden of showing that the 
prosecution was malicious 29 So the burden of 
proof on the question of malice is not shifted to 
defendant by proof of want of probable cause, ac¬ 
cording to some decisions,20 but there is authority 
holding that the effect of showing want of prob¬ 
able cause is to make out a pnma facie case for 
plaintiff, thereby casting the burden of proof on 
defendant to disprove malice.®^ 
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(6) Concurrence of Want of Probable Cause 

and Malice 

The burden is on the plaintiff to prove the concur¬ 
rence of malice and want of probabie cause. 

The burden of proving the concurrence of mal¬ 
ice and want of probable cause is on plaintiff.32 

(7) Advice of Counsel 

Where the defendant in Justification of a prosecu¬ 
tion sets up advice of counsei, the burden is on him to 
prove that fact and to show that he made a fuil, cor¬ 
rect, and honest disciosure to counsei of aii matenai 
and reicvant facts within his knowledge, and that the 
advice was sought and acted on in good faith. 

Where defendant for the purpose of justifying a 
prosecution, appearing to be malicious, sets up ad¬ 
vice of counsel by his answer, the burden is on him 
to prove this fact,®® and he must further show that 
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27. N-C—^Brown v. Martin, 96 S.E 
642. 176 NC. 31. 

28. Vt—Sparrow v. Vermont Sav 
Bank. 1U3 A. 205, 95 Vt. 29. 

Inference from want of probable 
cause grenerally see supra § 43. 

29. Wash—Simmons v Gardner, 39 
P. 887, 4>6 Wash. 282, LIt.A1916D 
16. 

30. Wash.—^Peasley v. Puget Sound 
Tug & Barge Co, 125 P2d 681, 
13 WaBh.2d 486—Saunders v. First 
:Drat Bank of Kelso, .147 P. 894, 85 
V/ash. 126—Ton v. Stetson, 86 P. 

608, 43 Wash. 471, 10 AnnCas. 869 

31. Mo.—^Butcher v Hoffman, 73 S 
W. 266, 99 MoApp 239 

38 C-J. p 4P27 note 13 

32. US.—Blakely v. Greene, C.CA 
W.Va.. 24 F.2d 6*76 

Cal—Starkweather v. Eddy, 292 P 
467, 210 Cal •4'S3—Lotts v Whit¬ 
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ley, 101 P.2d 120, 38 OalApp2d 
194—^Portman v. Keegan, 87 P.2d 
400, 31 Cal App 2d 80—Garfield v 
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2d 144—^Haydel v. Morton, 66 P.2d 
204, 19 Cal App 2d 694, motion de¬ 
nied 82 P.2d 6123, 28 Cal App 2d 
388—^Perry v Washington Nat 
Ins Co., 58 P2d 701, 14 Cal App 2d 

609, dissenting opinion 69 P2d 
168, 14 Cal App 2d 609—^Richter v. 
Neilson, 54 P.2d 64. 11 Cal App 2d 
503—^Haydel v. Morton, 48 I* 2d 
709, 8 CaLApp 2d 730—Pacific Nat. 
Co V. Southwest Finance Co of 
California, 40 P.2d 86'2. 4 Cal App. 
2d 326—Moore v. Durrer, 16 P 2d 
67'6, 127 Cal App. 769—Gordon v. 
Mount, 13 Pi2d 932, 126 Cal App. 
701—^Tomey v. Petersen, 293 P. 
6>58, 109 Oal.App. 560—Green v. 
Stewart, 2>S9 P. 940, 10'6 Cai App 
618—^Randleman v. Boeres, 270 P 
374, 98 Cal App 745—Fackrell v. 


McDonald, 262 P. 431, 87 Cal App. 
418. 

Conn.—Calvo v. Bartolotta, 162 A 
311, lli2 Conn 396 

Del —Stidham v Diamond State 
Brewery, 21 A'2d 283, 2 Torry 330. 

DC—Cramer v. Aiken, '68 P2d 76.1, 
63 App DC. 16—Lee v. Dunbar, 
Mun App, 37 A.2d 178. 

Fla—Duval Jewelry Co v. Smith, 
136 So. 878. 102 Fla. 717— Corpus 
Juris cited in Tatum Bros Roal 
Estate & Investment Co v Wat¬ 
son, 109 So. 623, 626, 9|2 Fla 278 

Ga—Hearn v. Batchelor, 170 S.E, 
1203, 47 Ga App 213—Coker v Tate, 
1'61 SB 636, ’40 GaApp, 801. 

Idaho.—Lowe v. Skagf^s Safeway 
•Stores, 286 P *616, 49 Idaho 48 

111 —^Mnkarewicz v. National Lead 
Co , 260 111 App. 16. 

Iowa,—^Dobbins v Todd & Kraft Co., 
25'6 N.W 282, 218 Iowa 878. 

Ky—Mosicr v. McFarland, 106 S.W. 
'2d 641, 269 Ky ’214—Woslerflcld 
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94 S.W 2d 9(86, 264 Ky. 448. 
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tile Co., 157 So. 384. 180 1.0. 667 
—Graham v. Interstate Electric 
Co, '1'27 So 879, 170 La. C9l2—Bar¬ 
rios V Toars, App., 184 So. 212— 
Melson V. Calhoun, 120 So. 115, 10 
La.App. 492. 

Mich—Scovera v. Armbrustor, 243 
NW. 231, 267 Mich. 340 

Minn.—^Bredehorst v, Robson ITuol 
Co, 263 NW. 609, 196 Minn. 595 
—^Krlenke v. Citizens' Nat. Bank 
of Faribault. 1235 N.W, 24, 182 
Minn. 549. 


Okl —Williams v. Prey, 78 P 2d 1052, 
18'2 Okl. 656—^Dollar Down Furni¬ 
ture Co V Bl.issinKame, 11 P2d 
5t2, 157 Okl. 179—liaffner v. First 
Nat Bank, 3 P 2d 835, 16l2 Okl 
90. 

Pa—StrUmatter v Nose, 81 ABd 
610, 347 Pa. 0—Taulinian v. D. A. 
Schulte, Inc., 353 A 150. 302 Pa 
170—Hubert v. Alta Life Ins. Co. 
7 A 2a 98. 136 Pa Super. 147. 

Tex.—Deaton v, Moulgomery Ward 
& Co., Civ.App,, 3 59 S.W 2d 9'69. 
error refused. 

Utah—^Thomas v. Frost, 27 r.2d 459, 
83 Utah 207. 

Va.—^Personal Small TiOan Corpora^ 
tion v. Dahu, 1«C S.M. 45, 166 Va. 
472—^Freezer v. Miller, 182 S.E 
2-60, 163 Va. 180. 

Wash—(Corpus Juris oitsd la, Peas- 
ley V. I^uget Sound Tug & Barge 
Co., 126 P2d 6K1, G88, 13 Wash 
I2d 485. 

Wyo.—lieuntng v. Miller, 8 3’.2d 8'26, 
44 Wyo 114, rehearing denied 14 
r.|3d 437, 44 Wyo. 114. 

38 C.J. p 470 note B3. 

xa order to sustala buvdea of prov¬ 
ing mallco and want of probable 
cause in malicious prosecution ac¬ 
tion, plaintiff must prove that com¬ 
plaining witness did not have rea¬ 
sonable grounds for b<sieving that 
material facts alleged In criminal 
complaints were true.—Sebastian v. 
Crowley, 101 Pj2d ILM), 38 (Vil.,^pp2d 
194—-(iarileld v. Peopb's l^’Inanco & 
Thrift Co. of Riverside, 74 3>.2d 1061, 
24 Cal.App.Qd 144. 


Mo.—Henderson v. Cape Trading Co„ 
289 S.W. 33'2, 816 Mo. 384—La 
Font V. Richardson, App., 119 S. 
W«2d 25—^Meddcn v, Covington, 
App, 86 SW2d 190. 

Mont—Wendel v. Metropolitan Life 
Ins. Co., 272 P. 24'5, 83 Monf. 2Si2. 
N.C—^Mitchem v. National Weaving 
Co., 188 S.E. 329, 210 N.O. 732, 
N.D.—Mielko v. Rode, 22'0 N.W. 607, 
■68 N.D. 465 


33, Cal.—Diggs V. Arnold Bros., 23 
lV2d 71, 132 Cnl.Ai>i). r»l8 

Iowa.—Woisz V. Moon*, 263 N.W. 606, 
2i2i2 Iowa 402, ri'lic*aring overruled 
and opinion supi>Nun(*ntod 269 N.W. 
443, 1222 Iowa 492. 

Mont—(Clapp V. Lahood, 264 P. 866, 
78 Mont. 551. 

N.D.—Corpus Juris cited in Redahl 
V Hlevens, 200 N.W, 634, 637, 64 
N.D. 164, 
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he made a full, correct, and honest disclosure to 
counsel of all the material facts in his knowledge 
bearing on the guilt of accused,34 that the advice 
was sought and obtained with the honest purpose 
of being informed as to the law,35 and that in in¬ 
stituting the prosecution he was in good faith guid¬ 
ed by the advice of counscl.36 it has been said 
that there is no conflict between the proposition first 
stated and the general rule requiring plaintifT to 
show that he was arrested maliciously and without 
probable cause.37 


§ 84 

(8) Termination of Proceedings in PlaintifiPs 
Favor 

As a general rule, the burden of proof Is on the 
plaintiff to show a legal termination In his favor of the 
proceedings of which complaint Is made. 

Since such a termination, as shown supra § 54, is 
an essential element of the action, the burden of 
proof is on plaintiff to show a legal termination of 
the proceedings complained of, whether civil or 
criminal,38 in plaintiffs favor,38 as by a trial and 
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Tenn.-^xpii8 Jrarls cited la Nash¬ 
ville Union Stockyards, Inc. v. 
Grissim, 13 TonnApp. 116, 1<25. 

Wls—^JjGchnor V I^bcnrolter, 292 N. 

W. 913, 236 WlB. 344. 

38 O.J. P 480 note 24. 

34. Cal.—Schubkoffcl v. Oordino, 133 
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78 Mont 661. 
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37. Col.*—Williams v. Casebeer, 58 
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162 Fbu 82—S. IT. Kress A Co. v. 
J*OW«U, 180 So. 767, 132 Fla. 473— 
Buval Jewelry <lo. v. Smith, 136 
Ho. 378, 102 Ela. 717. 

<bu -Georgia Veneer A Package <1o, 
V. Florida Nat. Itnnk, 32 H.E.2d 
46'5, 1198 Ga. 693—Johns v, Gibson, 
4 H.E.2<d 480, 60 Gn.App. 686— 
<Gary v. Hlglibmd Ibikery, 170 S.E. 
197, 60 QcuApp. 668—JIaverty X«'iir- 
niturn <lo. v. Thompson, 169 S.E. 
213, 4-6 Ga,App. 739. 

Idaho.—Clark v. Alloway, 170 Pj2d 
423. 

111.' Ijovo V. Ooldenborg Furivlturo 
Go., 46 N.M.2d 111, 317 Jll.App. 
381— Grandt V. Hrandt, 3 N.E.fid 
96, m UI.APP. 161. 

Ind. Itoyd v. Ilodson, App., 72 N.E. 
2d 46. 

Iowa.- Boiko V. Harris, 2 N.W.2d 
647, 231 Iowa 067--Bair v. HchuUs, 
288 N.W. 3ID, 227 Iowa 393. 

Kiuu -Ahrlng v. WlUlo, 131 I»..2d 699, 
366 Knu. 60—Hreon-AnnoUl Motor 
('o. V. 898 V. :1000, 333 Kan. 

62. 

lvy.‘ -Union Bank A Trust <’o. v. 
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wardi., 1»7 S.W.2d 344, B81 Ky. 
693—‘bonder v. Morrison, 121 S. 
W:2d 930, i276 Ky 360—J. B. Coll 
Co., V. Grubbs, 268 S.W. 817. fiOl 
Ky. 800. 

Md.—Goldstein v. Rau, 1'27 A. 488 
147 Md. 6. 

Mass—^Rosenblum v. Ginis, 9 NE.2d 
‘5*26, 297 Mass. 493—^IBannon v. Au¬ 
ger. 160 N.E. 266, 2'62 Mass. 427. 

Mo.—^Lindsay v. Xi''ranci8, App., 107 
S.W 2d 97—^Dyo v. Loower, App., 
94 S.W2d 948. 

N.J.—^Evans V. New Jersey Contral 
rower & Bight Co., 194 A. 144, 119 
NJ.I.iaw 8'8. 

N.Y—Thompson v. Fifth Avo. Bank 
of Now York, 1287 N.V.S. 480, 247 
App.I)lv. 302, amrrnod 6 N.lOJid 
412, 073 N.Y, 478 

N.C.—Melton v. UIckman, 36 H.l0.2d 
•276, 026 N.C. 700, 102 A.BB. 793— 
Mooney v. Mull, 6 S.E.'2d 122, 016 
N.C. 410, 326 A.L,n. 893—Mileheni 
V. National Weaving Co., '188 H.M. 
329, 210 N.O. 73'2—Dickerson v. 
Atlantic Roflnlng Co., 1'69 H.M. 446, 
(201 N.C. 00, 

N.l).—UiHlahl V. SUivens, 260 N.W. 
634, 64 N.D. 164. 

Ohio,—Yeagi^r v. Tomloh, App., 68 
N.E.0d 110—Hl<‘gel v. O. M. Heolt 
A Hons Co., 60 N.E.2d 346, 73 Ohio 
App. 347. 

Okl.—Imo Oil Ai Clns Co. v, ICnox, 6 
r.2d 106'2, 164 GUI. 300. 

rtu—rubllx Drug Co. v. Breyer lea 
Cream Co., 32 A.8a 413, 347 XVi. 
346—Htlnson v. Hmlth, 196 A, 843, 
3'29 l»a. 177—Hubert v. Alta Idf« 
Ins. Co., 396 A. 613, 130 .‘IVuHuper. 
1277—Fenton Htorags <lo, v. F<»ln- 
StOin, 'lO-n A. 17<6, 329 Pa.Huper. 326 
—l<*«rgu«on V, Ittdnhart, 190 A. 
363, li26 ra.Super. 164->*Pafiitor v. 
atoth, 180 A. 49, 118 PaHuper, 474 
—Randall v. Fenton Htorago <lc)., 
177 A. 676, 317 J»a.Buper, 2ll3— 
Horron v. Universal Auto Loan 
•Go., 61 l^iuDlst. A Go. 216. 

Tenn,—^Uoyco v. Karl y-Ht ration Co., 
30 Tenn.Aiip. 646. 

T(iX.—Hhoemaker v. Me.KlwsIne, Civ. 
App,, 69 H.W.2d 440—Aldnna y. 
Tavason, Civ,App., 16 H.Wj2<1 678. 

WohU.-^Cokvus Jttxls cited in Peas- 
ley V. Puget Hound Tug A Bargs 
<'o., 126 l>.0d 081, 688, 18 Wash, 
fid 486. 
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acquittal,^® or by dismissal,^! discharge from cus¬ 
tody, or in some other manner,^^ or, in case it 
terminated adversely to plaintiff, that the judgment 
of conviction was procured by fraud or other undue 
means.'*^ However, in accordance with a well set¬ 
tled exception to the general rule requiring that 
prosecution should have terminated favorably to 
plaintiff, such rule has no application to ex parte 
proceedings in which defendant was given no op¬ 
portunity to be heard and make a defense,such 
as proceedings to obtain a peace warrant.^® Plain¬ 
tiff is not bound to prove that, in acquitting him, 
the jury did so promptly without hesitation, delay, 
or deliberation^^ The rule stated supra § 58 that 
an action for malicious prosecution cannot be main¬ 
tained where the termination of the earlier action 
was procured by compromise or inducement of¬ 
fered by plaintiff does not require plaintiff to es¬ 
tablish that in the earlier action he had resisted 


a discontinuance to which defendant had consent- 
ed>8 Where pendency of an appeal from the judg¬ 
ment in the suit complained of is a defense to the 
action for malicious prosecution, the burden of prov¬ 
ing such defense rests on defendant.^® 

(9) Damages 

The burden of proof as to damages Is on the plafn- 

tlff. 

Since, as discussed supra § 4, damage or injury is 
an essential element of an action for malicious pros¬ 
ecution, the burden is on plaintiff to show that he 
has sustained damages,80 and to show what damag¬ 
es he has sustained,®^ except in those cases in which 
the law will presume damage.®* 

§ 85. Admissibility of Evidence 

General rules relating to the admissibility of evi¬ 
dence In civil actions are applicable In actions for mali¬ 
cious prosecution. 


■W.Va—Shaw v. Mount Vernon Farm 
Dairy Products, ‘23 S.B 2d 68, 126 
W.Va 116. 

Wyo.—^Henningr v. Miller, 8 P.2d 8'26, 
•44 Wyo. 114, reheannfir denied 14 
P.2d 437, 44 Wyo. 114. 

38 C.J. p 480 note 31. 

40. D.C.—Chapman v. Anderson, 3 
F.2d 336, 55 App D G 166. 

]ytd.—Goldstein v. Rau, 127 A. 488, 
147 Md. 6. 

N.M.—Hughes v. Van Bruggan, 106 
Pdd 494, 44 N.M. 534. 

N.T—Thompson v. Fifth Ave Bank 
of New York, 1287 N.T.S 480, 247 
App Div. 392, affirmed 6 N.B.2d 
41i2, 273 N.T. 478. 

Tex.—rAmencan Motors Finance Co. 
V. Clecklor, Civ App., 28 S.W.2d 
274. 

38 C J. p 480 note 32. 

41. Md—Goldstein v. Rau, 127 A. 
488. 147 Md 6. 

W.Va.—Wyatt v Gndella, 96 S.E. 
9*56, 82 WVa. '266, I..RA19L8D 
1101 . 

48. Ky.—Westerstom v. Dunleavy, 
9 Ky.Op. 636. 

43. Md—Goldstein v. Rau, 127 A. 
488, 147 Md. 6. 

W.Va.—Wyatt v. Gndella, 96 SB 
966, 82 W.Va. 266, I..RA1918D 

1101 . 

38 O J. p 460 note 36. 

44. US—Shefneld v. Cantwell, C.C. 
A.I11.. 101 F.2d 351. 

W.Va.—^Boxer v. Slack, 19 S B 2d 606, 
124 WVa 149—^Haddad v. Chesa¬ 
peake & O R. Co, 88 SB 1038, 77 
WVa. 710, LRA1916F 192. 

45. Mo.—^Ripley v. Bank of Skid¬ 
more, 198 SW.2d 861 

Bx parte proceedings as exception to 
general rule requiring termination 
favorable to plaintiff see supra S 
64. 


46. Md.—Hyde ▼. Greuch, 64 Md - 
677 

47. Mass.—^Bacon ▼, Towne, 4 Cush. 
217. 

Va—Scott V. Shelor, |28 Gratt. 891, 
69 Va. 391. 

48. N.T —^Louvad Realty Corpora¬ 
tion V Anfang, -47 NTSdd 4'20, 267 
AppDiv. 667. 

49. U S,—^Daniel v. Pappas, C.C.A. 
Okl, 16 F2d 880. 

Effect of appeal or motion for new 
trial generally see supra § 66. 

50. U S.—Van Sant v American Ex¬ 
press Co, 168 F.2d 924—^Auburn 
Automobile Go v Habig, C C.A. 
Ind, 84 P2d 64—^Kraft v Nation¬ 
al Surety Co., C.CA.Alaska, 76 F. 
2d 141 

Ala—Covington v. Robinson, 6 So.2d 
421, 242 Ala 337—Turner v. J. 
Black & Sons, 6 So.2d 93, 242 Ala 
127 

D C —Chapman v Anderson, 8 F.2d 
336, 55 App D.C. 166. 

Fla—Ward v. Allen, 11 So.2d 193, 
152 Fla 82—^Duval Jewelry Co v. 
Smith. 136 So. 878, 102 Fla 717 
Ga—Cary v. Highland Bakery, 179 
SB. 197, 60 GaApp. 663—Haverty 
Furniture Co. v. Thompson, 169 S. 
B. 213, 46 GaApp. 789. 

Ill,—Brandt v. Brandt, 3 NB.2d 96, 
286 111 App. 161. 

KAn—^Ahring v. White, 181 P.2d 699, 
156 Kan. 60. 

La—Christian v. Leopold, 128 So 
613, 170 La 652. 

Mo.—^Lindsay v Francis, App., 107 
SW2d 07—Stoker v Blniff, App., 
33 SW2d 977 

N.D.—Redahl v, Stevens, 260 N.W. 
634, 64 N.D. 154. 

Ohio.—^Yeager v Toralch, App, 68 
NB2d 110—Siogal V. O. M. Scott 
& Sons Co, 66 N.B.2d 345, 73 Ohio 
App. 347 


Wash.—Oorpus Jtuds cited la, Beas¬ 
ley V. Puget Sound Tug & Barge 
Co, 125 P.2d 681, 688, 13 Wash 2d 
485 

38 G J. p 480 note 41. 

Proximate cause of daaUMiro 

In action for alloged malicious in¬ 
terference by defendant with plain- 
tifCs bank account by means of a 
third-party order containing a stay 
directed against bank, the burden 
was on plaintiff to prove that mali¬ 
cious conduct was the proximate 
cause of the damage.—Polo v. Bdol- 
brau Brewery, 60 N.T.S.2d 346, 185 
Misc. 775. 

51. US.—Kraft v. National Surety 
Co., ac.A Alaska, 76 F.2d '141 
Idaho.—Clark v. Alio way, 170 P.2d 
425. 

38 C.J. p 480 note 42. 

Xa action for mollclotui pgrooeontlon 
of action on Judgment note^ plaintiff 
could recover only by showing spe¬ 
cial damage, since only dllforence be¬ 
tween action complained of and ordi¬ 
nary civil action was waiver of sum¬ 
mons, which difference was insuffi¬ 
cient to make rule requiring showing 
of special damage Inapplicable.— 
Schwarts v. Schwarts, 8 N.B.2d 668, 
36G Ill 247, 112 A.L.U. 326. 

5Q. Iowa—^Dorr Catllo Co. v. Des 
Moines Nat. Bank, 98 N.W. 918, 
127 Iowa 153. 

38 C J. p 481 note 43. 

Xujurlee to tho reputation and 
mental or emotloiLal dl»l;re«8» such as 
humiliation, are injuries which neces¬ 
sarily result from the criminal prose¬ 
cution of a person of good r<*puta- 
tion, and hence spt^clflc proof there¬ 
of was not necessary In action for 
malicious prosecution.—^Drakos ' v. 
Jones, 118 P.2d 388, 189 Okl. 698. 
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The reception of evidence in actions for mali¬ 
cious prosecution is governed by the rules applica¬ 
ble in civil actions generally relating to the admis¬ 
sion of oral®® and documentary®* evidence. So also 
rules applicable to the admission of evidence in civil 
actions generally are applicable in actions for ma¬ 
licious prosecution with reference to materiality®® 
or remoteness;®® to competency,®7 including the re¬ 
quirement of the best evidence®® and the exclusion 
of hearsay;®® and to relevancy,®® including the ex¬ 
planation,®i corroboration,®® impeachment, contra¬ 
diction, and rebuttal®® of other testimony. 

§ 86. -Character of Parties 

a. Evidence of plaiiitiiT’s good character 

b. Evidence of plaintifPs bad character 

c. Evidence of defendant’s diaracter 


a. Evidence of Plaintiff’s Gk)od Character 

As a general' rule, the plaintiff may give evidence 
of hie good character and reputation for the purpose 
of eetabliehing want of probable cause If his reputation 
was known to the defendant at the time the proaeeution 
was commenced or was of such general notoriety that 
the defendant will be preeumed to have known It. 

Although it has been held that it is error to ad¬ 
mit evidence in chief of plaintiffs good reputation 
or character, and that such evidence is admissible 
only after his character has been attacked,®* as a 
general rule plaintifl may give evidence of his good 
character and reputation as a part of his case in 
diief for the purpose of establishing want of prob¬ 
able cause if his reputation was known to defend¬ 
ant at the time the prosecution was commenced,®® 
or was of sudi general notoriety that defendant will 


sa Ill—Comlflky v. Broen, 7 Ill. 
App. 369. 

Mass—Rich v. Roffors, 146 K.B. 246, 
260 Mans. 687, 37 A.UR. 666. 

54 Ala.—X^owla v. Botimn Brug Co., 
24 So.2d no, 247 Ala. 270. 

Fa.—Auoh. V. Suflduchnnna Pipe Lino 
Go., 45 Bauph.Oo. 120. 

Tex—McAllister v. Orloe, Civ.App., 
286 fl.W. 1001. 

88 C.jr. p 481 note 63. 

65. TT.S.—Andrews v. Hotel Sher¬ 
man, O.O.A.in., 138 F.2d 624. 

Ala.—Lewis V. Bothnn Drug Go., 24 
So.2d 119, 247 Ala. 279—Lipscomb 
V. Moore, 160 So. 907, 227 Ain. 547 
—Wells Co. V. Inline, 116 So 77, 217 
Ala. 30, certiorari denied 116 So. 
79, 217 Ala. 11^* Nixon v. Pierce, 
111 So. 200, 21 Ala.App. 691, certio¬ 
rari denied 311 So. 201, 216 Ala. 
464. 

Cal.—Oordon v. Mount, 13 r.2d 032, 
326 On 1.App. 701- -Harris v. Harter, 
249 P. 39, 70 Oiil.App. 100. 

Ky—Oumberlnnd State Bank v. Ison, 
291 S.W. 406, 218 Ky. 413. 

Minn.-ReytKildM v. Prudent Inl Xns. 
Co. of America, 231 N.W. 615, 181 
Minn. 62. 

N.J.—Schneider v. MuoUer, 89 A.2d 
132, 132 N.J.Law 36.7. 

Fa.—Klrsehmon v. IMlt Pub. Oo., 
178 A. 828. 318 Pa. 670, 100 A.X...U. 
1062--Auch V. Sumittehiinna Pipe 
litno Oo„ Oom.Pl., 46 Battph.Oo. 120. 
Tenn.—Miller v. Martin, 10 Tenn. 
App, 149. 

38 C.J. p 483 note 64. 

66. Xy.-*nnnkin v. Wagoner, 16 S. 
W 2d 470, 288 Ky. 668. 

N.J.^Schneifler v. Mueller, 80 A.2d 
182, 132 N.J.Law 303, 

Ohio.—Noll V. Wilson, 190 N.E. 581, 
47 Ohio App. 134. 

38 O.J. p 482 note 66. 

67. AIa.*«'Stotttri Mouninln Coal Co. 
V. Oruhh, 116 So. 166, 217 Ala. 274. 

ni.—Bemnr v. l>ralrle Slate ISank, 
281 111.APP. 81. 


I Md.—Julian Goldman Stores v. Bugg, 
148 A. 689. 166 Md 86 
Mass.—Rich V. Rogers. 146 N.EI. 246, 

I 260 Mass 687, 37 A.L..R 656. 
Miss —Brown v. Mlsner, 6 Bo 2d 611, 
192 Miss. 746. 

Mo.—Foley V. Union House Furnish¬ 
ing Co., 60 S W3d 725. 228 Mo App 
1063. 

N.J.—Blltscr V Michaels, 146 A. 589, 
7 N.J.M1SC 661. 

Ohio.—Thomas v. F. & R. Xiasarus 
A Co, App., 57 N.B.2d 108—Burke 
V. Kearnoy, 200 N.Bi. 640, 61 Ohio 
App. 287. 

Pa.-Auslander v Pennsylvania R. 
Co., 30 A.2d 695, 360 Pa. 473—Auch 
V. Susquehanna Pipe Lino Co., Com 
PI., 46 Bauph.Oo. 120. 

38 C.J. p 482 note 66. 

43ity ordlTUMiyoes referring to street 
car transfers aro evidence to bo pro¬ 
duced In action for malicious prose¬ 
cution of passenger, whose transfer 
was rejected.—Virginia IQleotric A 
Power Co, v. Wynne, 141 S.3S. 820, 149 
Va. 882. 

goatioe’s tssWmowy that defend¬ 
ant’s suit was brouifht "frivolous 
and malloious’* was h(»1d competent 
in view of testimony that defendant 
paid costs.-Ifarris v. Singletary, 187 
S.14. 724, 198 NO. 688. 

8a Towa,—Richmond v. Whitokor, 
266 N.W. 681, 218 Xowa 606. 

88 O.J. p 482 note 67. 

59. Mo.—Alexander v. Hmmke, App., 
16 B.W.2d 868. 

38 C.J. p 482 note 68. 

50. Aleu—Amorioan Surety Co. v. 
l>ryor, 316 So. 176, 217 Ala. 244— 
Torlon v. Ashford, 112 So. 418, 216 
Ala. 86—Nixon v. Idorco, 111 So. 
200, 21 Ala.App. 691, eorUorari de¬ 
nied 111 So. 201, 236 Ala. 464. 
Cal.—Miller v. l^ee, 163 P.2d 190, 60 
Ca1.App.2d 778—Robinson v, Mo- 
Knight, 284 P. 1066. 103 Cal,App. 
718. 


Ill.—Berner v. Prairie State Bank, 
281 I11.APP. 81. 

Ky.—Cumberland State Bank v. Ison, 
291 S.W. 406, 218 Ky. 412. 

Mo.—^Pritchett v. Northwestern Mut 
Life Ins. Co., 73 SW.2d 816, 228 
Mo App 661—^Alexander v. Bmmke, 
A'pp., 16 S.W.2d 868. 

NJ—Bencke v. Wollcrsboch, 168 A. 

762, 108 N.J Law 430. 

Ohio.—Thomas v, F A R l«axarus 
A Co, App., 67 Nm2d 103. 

Pa—Auoh V. Susquehanna Pipe Lino 
Co, Com.Pl, 46 BauphCo. 120. 
Tenn.—Miller v. Martin, 10 Tenn. 
App. 140. 

Tex.—Buffington v. American Grocery 
Co., Civ.App., 81 B.W.2d 808, error 
dismissed 

38 C.J. p 482 note 60. 

Besnlt of other litigation between 
IHutles 

XHvldtmco to show result of other 
litigation between some parties was 
properly excluded in action for mali¬ 
cious prospftullon.—Blvenj v. Xjomny, 
284 1>. 438, 129 Knn. 627. 

Opladion on appeal of dlfforoub salt 
Tn ncl Ion for malicious prosecution, 
admlHsion in ovidenee of opinion, on 
appeal tn prior action by plaintiff for 
damages for alleged assault and tres¬ 
pass by defendants, whleh discussed 
Ihc evidence th(*ro prosemted, was 
held error.—Blekson v. Toung, 200 
N.W. 210. 309 Iowa 689. 
ex. Ala.—Sims v. Kent, 130 So. 213, 
221 Ala. 689. 

38 C.J. p 482 note 60. 

60. Cal.- Miller v. T^e, 168 P.2d 
390. 66 Oal.App.2d 778. 

Pa.—Someth v. Commercial Credit 
Co., 169 A. 89, 312 l>a. 433 

68. Ky.—Xr. S. licyman Co. v. Short, 
283 S.W. 96, 214 Ky. 272, 

38 C.J. p 482 note 61. 

66. U.S.—Carroll v. Now J<ersey 
Oontrnl R Co., O.O.T>a.. 134 F. 684. 
65. in.--Huroh V. Lockwood, 247 XU. 
App. 66. 
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§ 86 

be presumed to have known it,®® but not otherwise.®^ 
Furthermore, it has been held that evidence of the 
reputation of plaintiff is admissible on the ques¬ 
tion of damages.®® Where proof of good character 
of plaintiff is shown, it is incumbent on defendant 
to show affirmatively facts proving a belief on his 
part in the truth of the allegations on which the 
prosecution is based.®® 

b. Evidence of Plaintiff’s Bad Character 

(1) To prove probable cause and absence 

of malice 

(2) In mitigation of damages 

(3) To impeach credit as witness 

,(4) Particular acts of misconduct 

(1) To Prove Probable Cause and Absence of 
Malice 

Evidence of the plalntlff’e bad character or reputa¬ 
tion at the time when the proceedings complained of 


were Instituted, known to the defendant, Is generally 
held admissible to show probable cause and disprove 
malice, provided the reputation was bad with respect to 
such matters as would be calculated to affect the prob¬ 
ability of the plaintiff's having committed the crime 
with which he was charged. 

Although there is some authority to the con- 
trary,70 and although it has been said that bad char¬ 
acter or reputation of plaintiff in an action of this 
nature cannot be considered for the purpose of pre¬ 
venting a recovery by him,*^! evidence of plaintiff’s 
bad character or reputation at the time when the 
proceedings complained of were instituted, known 
to defendant, is generally held admissible for the 
purpose of showing probable cause and disproving 
malice.7® Nevertheless, the reputation of plaintiff 
sought to be shown must be bad with respect to 
such matters as naturally would be calculated to af¬ 
fect the probability of plaintiff’s having committed 
the crime with which he was charged,^® and evi- 


Ean.—Ckwpoc Jraim dted la Divers 
V. liemay, 284 P. 438, 439, 129 Kan. 
627. 

Ky—^Flguccion v Prudential Ins. Co 
of America, 116 S.W2d 291|i 273 
Ky. 287. 

Mass—Clark v. Eastern Massachu¬ 
setts St. Ry, 150 NE. 184, 254 
Mass. 441 

Mont—Oocpoa Juris cited ho. Puutlo 
V Roman, 266 P. 730, 79 Mont. 226. 
NM—Delgado v. Rivera, 67 P 2d 
1141, 40 N.M 217. 

Pa—CoxvaB Juris quoted la Simp¬ 
son v. Montgomery Ward & Co., 46 
A2d 674, 680, 354 Pa. 87. 

Wyo.—Ooxpus Juris quoted la Hu¬ 
ber V. Thomas, 19 P.2d 1042, 1045, 
45 Wyo 440. 

38 CJ p 482 note 64—22 CJ. p 475 
note 79, p 477 notes 42, 45, p 478 
note 69 

Admissibility of evidence as to prob¬ 
able cause generally see infra § 89. 

Beasoaable poBobabUity of knowledge 
Evidence to show good reputation 
of plaintiff, suing for malicious crim¬ 
inal prosecution, is admissible, where 
circumstances show reasonable prob¬ 
ability that defendant had knowledge 
thereof—^Divers v. Lemay, 284 P. 
438, 129 Kan. 627. 

Koaorable discharge from aanuy 
Plaintiff’s reputation for honesty 
is relevant and provable by honor¬ 
able discharge from army, in action 
for malicious prosecution of larceny 
charges.—Timmms v. Hale, 266 P, 
770, 122 Or. 24 
Xu Missouri 

<l) Evidence of plaintiff’s previ¬ 
ous good reputation is admissible as 
tending to show want of probable 
cause for prosecution.—^S^ister v. 
Chicago, B. & Q. B. Co., 14 S.W2d 
661, 321 Mo. 1202. 

(2) But there is authority holding 


that plaintiff cannot give evidence of 
his general character unless such 
character is put in Issue by the 
pleadings, or has been attacked on 
the cross-examination of his wit¬ 
nesses, or by direct evidence on the 
part of defendant—^Kennedy v. Hol- 
laday, 26 Mo.App. 603—38 C.J. p 482 
note 63 Ca]. 

00. Neb.—^Miller Bank v. Blchmon, 
89 NW 627, 64 Neb. 111. 

Pa—CkMrpus Juris quoted In Simp¬ 
son v. Montgomery Ward & Co, 46 
A.2d 674, 680, 364 Pa 87. 

Wyo.—Corpus Juris quoted In Huber 
V. Thomas, 19 P.2d 1042, 1045, 45 
wyo 440. 

67. Mass—^Lewis v Goldman, 130 N. 

E. 67, 241 Mass 677, 24 ADR. (260. 
Pa.—Corpus Juxis quoted in Simp¬ 
son V Montgomery Ward & Co, 46 
A 2d 674, 680, 364 Pa 87. 

Wyo.—Corpus JUxis quoted in Hu- 
I ber V. Thomas, 19 P.2d 1042, 1045, 
46 Wyo 440. 

38 C.J. p 483 note 66. 

08. Conn.—Bundy v. Capital Nat. 
Bank & Trust Co., 199 A 661, 124 
Conn. 309. 

Admissibility of evidence as to dam¬ 
ages generally see infra, § 92. 
Membership in ftatexnal oxganisa.. 
tiOBlS 

Evidence of plaintiff’s membership 
in fiatomal organizations was admis¬ 
sible on question of damages for ma¬ 
licious prosecution as showing char^ 
acter and standing of plaintiff — 
Marmorstoin v. State Theaters’ Cor- 
poraUon, 140 A 8, 6 N.J.Misc. 66, 
affirmed 146 A 916, 106 N.J.Law 
674. 

09. Wyo.—McIntosh v. Wales, 134 
P. 274, 21 Wyo. 397, Ann.Caa 1016C 
278 

TO. Ind.—Oliver v. Pate, 43 Ind. 182 
38 C.J. p 488 note 08 
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71. Ala—Ginsberg v Murphy, 116 
So. 609, 22 Ala.App. 438. 

78- Ala.—^Pittman v. Johnson, 140 
So. 371, 224 Ala. 291. 

Pa—Oocepuji Juris quoted In Laney 
V, Mehlman, 90 Pa Super. 188, 192 
88 CJ p 488 note 69—22 C.J. p 476 
note 79, p 478 note 68. 

I Admissibility of evidence as to: 

I Malice generally see infra S 90 
Probable cause generally see Infra 
§ 89. 

Umits of rule 

The character or reputation of 
plaintiff is relevant only on the exist¬ 
ence vel non of probable cause for 
prosecution and arrest, and is limit¬ 
ed to the character or reputation at 
the time of and previous to the 
prosecution and arrest, and not what 
witness heard since plnintiff com¬ 
menced action,—Central Iron & Coal 
Co. V. Wright, 101 So. 816, 20 Ala. 
App. 82, certiorari denied Ex parte 
Central Iron & Coal Co., 101 So 824, 
212 Ala. 130. 

73. Pa.—4ioxpus Juris quoted lu 
Laney v. Mehlman, 99 Pa.Super. 
188, 192. 

38 C J. p 483 note 70. 

'bootlegger*’ 

Whore prosecution complained of 
was for violation of liquor law, gen¬ 
eral character of accused as **boot- 
loggor" is admissible in action for 
maliolous prosecution on question of 
probable cause.—Pittman v. Johnson, 
140 So. 371, 224 Ala. 201. 

Decree or pleadings in. dlvoroe actioia 
In action for malicious prosecu¬ 
tion on charge of being common 
prostitute, dooroe and ploodings in di¬ 
vorce action wherein plaintiff was 
charged with gross neglect were held 
inadmissible to show h(»r character. 
—Noll V. Wilson, 100 N.E. 681, 47 
Ohio App. 134. 
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§ 87 


dence of the bad ropulalion of plaintiff among a par¬ 
ticular class of persons, in conlradislinclion to gen¬ 
eral bad reputation, is not admissible.'^^ Likewise 
it is not permissible to prove the bad character of 
other members of plaintiff’s family^B or of another 
person arrested with himje Also, where defendant 
has no knowledge of his own as to plaintiff’s charac¬ 
ter for honesty, he will not be permitted to show 
that on inquiry he was informed that plaintiff’s 
reputation for honesty was bad.77 If the prosecu¬ 
tion against plaintiff by defendant was malicious 
and without probable cause therefor, the bad repu¬ 
tation or character of plaintiff is not a factor in de¬ 
termining his right to rccover.78 

(2) In Mitigation of Damages 

Evidence of the plalntiir’s general bad character fe 
admissible In mitigation of damages whero a recovery 
is sought for injury to character or reputation, provided 
the reputation was bad in the same respect in which 
his reputation was, or otherwise would have been, In¬ 
jured by the malicious prosecution. 

The had reputation of i)Iaintiff may ho consid¬ 
ered on the <iuesti(»n t)f drimagos.70 Thus evidence 
of plaintiff’s gt‘neral ha<I character is admissible in 
mitigation of diitnages, wlusre a recovery is sought 
for injury to character nr re])utaHoii,*<0 since he 
thereby puts his charaettT in issne,«i and plaintiff’s 
reputation for insanity, wluTe he was charged with 
insanity, and detained on that ground, may be shown 
for this purpose.^^ It has I)een however, that 
where plaintiff disclaims the right to any special 
damages for injury to his character evidence of his 
general bad character is not admissible.**** In any 
event, ou the qiie.sti(m of damage's, th<» general bad 
reputation of plaintiff sought to be s^own, if ad- 
inissilde, must be bad in th<* same res]K*ct in which 
his reputatiem was, or otluTwise wi)ul(l have been, 
injured by the malicicms prosecution.*** 


^ (3) To Impeach Credit as Witness 

Evidence of the plaintiff's bad character or reputa¬ 
tion Is admissible to impeach the credibility of his tes¬ 
timony. 

Evidence of plaintiff’s bad character or reputation 
IS, under general rules of evidence, admissible for 
the purpose of impeaching the credibility of his tes- 

timony.SB 

(4) Particular Acts of Misconduct 

Evidence of particular acts of misconduct is not ad¬ 
missible to ehow the plaintiff's general bad character. 

It has been held that evidence of particular acts 
of misconduct is not admissible to show phiinliff’s 
general bad character.*® An unfounded prosecution 
cannot be justified or the prosecutor’s malice dis¬ 
proved by evidence of offenses committed by plaintiff 
other than those for which he was prosecuted by 
defendant.®^ Evidence of prior improper conduct 
is inadmissible in the absence of a showing that de¬ 
fendant knew of such conduct before instituting the 
proceedings complained of.*® 

c. Evidence of Defendant’s Oharacter 

Although there Is authority to the contrary, It has 
been held that evidence of the defendant's character Is 
inadmissible except on the question of his credibility as 
a witness. 

As dtffendant’s character i.s not, as a rule, in¬ 
volved ill actions for malicious prosecution, it has 
been hold that evidence thereof should not be re< 
ceived;®® but there is also atithority to the con 
trary.®® Evidence of defendant’s character for 
truth and veracity may, of course, be ailmilled on 
the que.stic)u of his credibility as a witness.®* 

§ 87- -Financial Condition o£ Parties 

Evidence of the plalntirf's nnnricial condition is ad- 
missibie on the question of probahie enuso, but not on 
the question of exemplary damauee; and evidence of 


74, M(I.—KMehi>fu*.h V. Ihirlt, 47 Md. 
61. 

7B, Ky.. -DavlH v. c^alvln, 13C H.W. 

aiO, M« Ky. a7ft, 

3H O.J. T> 110(0 r.'i. 

70. Tc‘un.* ArmHtk^>n;c v, (}r(»Kan, B 
Snood 108. 

77. ra.»-tromml|iy v, Wmiwihor, 30 
Va.I>liit. 070. 

78. Ala.- 'dontrnl I mu <%»a,l Cu. v. 
WrlKht, 101 Ha. Klf», ;J0 Ala.Ai>i». 
82, ciortiorart donloil Kk jiarlo <'on- 
tral Imn & dual <!<»., lot Hu, K2'l, 
212 Ala. 1»0. 

70. Ain, ► Olnshorfc v. Murphy, 116 

So. COO, 22 AleuApp. 4»K, 

80. Ala.—oocvvig tfoxie cited in 
Pltlmnn v. .Icihmum, HO Ho. »7I. 
372, 224 Ain. 201. I 


iMtlo.. Noll V. WilMon, 100 N.R CKJ, 

I 47 Ohio App. 134. 

Viu Oovffan JvaAm (|tuited in T^noy 
V. Wohlriinii, 00 l'u.Hupor. 1«H, 102. 

38 <1.J. p 484 noto 7n, p 406 note 36 - 
22 (J..r. p 477 noto 48 fol, 

AcliiiIntilhllMy of ovlUonro In tnllhra- 
tion of (InmaKi'H Ketiornlly hco infra 
S 02 1). 

81. I'n.' •Cerptui 9*11x18 guoted la 
linnoy v. Molilnmn, 00 I'n.Hupor. 

188. 102. 

:I8 (t,r. V 484 nolo 76. 

88. Noh. niorHoh(» V, Hoott, OB N.W. 
404, 1 Noh. (irnofT.) 48. 

83- Mnmi. Htnllh v. Ilynilninn, 10 
i'liHli. 064. 

84. Mo. Itoyi^ra v. IdnUItornl, 216 
H.w. nini, :»Ka Mo. r». 

i'll. •Corpus iTurle guoted lu linnoy { 
V. Mi'hItiPin, 00 I'n.Hupor. 188, 102. | 
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1 85. ind. - WrlKhL v, liamia, 08 Xnd. 
217. 

38 <t,T. p 484 noto 70, 

88. N.,r o'ltrlfMi V. Kraidor, 1 A, 
•llin. 47 340, 64 Aw.ie. 17«. 

.18 (!..T. p 484 noto 80. 

87- Mlc‘h. ciaruon v. KdKoworth. B 
N.W. 282, 42 241. 

Mo.> lOiiyJoton V. Kahrloh, 66 Mo.App. 
231. 

88. tr.H. Amli'owii v. Hotol Hhor- 
mim, (MtA.ni., 138 R;!a BiM. 

00- liul.' Uojp‘rH V. I.auih, 3 lUa<*kf. 
IBB. 

38 <U. p 484 noto 82. 

00. III. linnUor v. Ru'd, 1C2 XU. 
At»P' 12. 

91. ('tinn Goodrich v. Wurnor, 21 
Conn. 422. 
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the defendant's financial condition la generally admissl- 
blc» but not on the question of exemplary damages In 
some Jurisdictions. 

In an action having* for its foundation an al¬ 
leged malicious attachment, plaintifFs financial con¬ 
dition is competent evidence to show want of prob¬ 
able cause for taking out the writ.®^ In an action 
based on an alleged disposition of mortgaged prop¬ 
erty, evidence of plaintifFs pecuniary circumstances 
is admissible to throw light on his dealings with the 
mortgaged property and the motive that actuated 
it,®® and also as bearing on the question whether 
defendant had reasonable ground to believe that 
plaintiff disposed of the property with fraudulent 
intent.®* In actions for malicious prosecution, the 
essence of the injury being that it proceeded from 
malice, evidence of defendant's pecuniary condi¬ 
tion is admissible;®® but it has been held that the 
evidence must be confined to defendant’s reputa¬ 
tion for wealth, and that an excursion into details, 
and an inventory and valuation, assessment or com¬ 
putation of various types, character, and kinds of 
the property holdings of defendant are not permissi- 
ble.«« 

On question of exemplary damages. Evidence of 
plaintiffs pecuniary condition is not admissible on 
the question of exemplary damages.®^ In some ju¬ 
risdictions, where exemplary damages are recov¬ 
erable, evidence of defendant’s pecuniary condition 
is admissible;®® but in other jurisdictions it has 
been excluded®® Furthermore, in an action against 
more than one defendant whose financial standings 
are different, evidence as to the extent of one de¬ 
fendant’s assets is inadmissible as a foundation for 
computing the amount of such damages against all.^ 


§ 88. -The Prosecution and Defendant’s 

Connection Thereivith 

a. The prosecution 

b. Defendant’s connection with original 

proceeding 

a. The Prosecution 

The record of the proceedings or a copy thereof It 
admissible to prove the fact of the original prosecution. 

The fact of the original prosecution must be 
proved by the production of a copy of the record 
if the proceedings were held in a court of rec¬ 
ord,® or by the papers themselves if they can be 
obtained.® The prosecution may be shown by in¬ 
formation and warrant in the proceedings com¬ 
plained of,* or by the affidavit on which the prose¬ 
cution was based, and the warrant issued thereon by 
a justice of the peace.® Also the affidavit, war¬ 
rant, and judgment are competent even though plain¬ 
tiffs name was misspelled therein, where it was 
clear that plaintiff was tlie person intended to be 
prosecuted by defendant.® 

b. Defendant’s OonnectioxL with Original Pro¬ 

ceeding 

The dsfsndsnt't connection with the original pro¬ 
ceeding may be shown by the record or by evidence 
dehors the record; and the eircumstancee surrounding 
the making of the information are admieelble to show 
that the defendant did not initiate the proceeding.. 

The fact that defendant originated or continued 
the proceedings complained of may be shown by the 
record,^ or by evidence dehors the record.® .Cir¬ 
cumstantial evidence is admissible to show that de¬ 
fendant originated the prosecution.® On the other 


92. Mloh.—Grimes v. Bowerman, 6 S 
NW 761, S2 Mich. 268. 

Mlnzi.—Tykeson V Bovman, 61 N.Vir. 
909. 60 Minn. 108. 

93. Gki—Coleman v. JUlen, 6 SB. 
204. 79 Go. 637. 11 Am S.B. 44. 

94u Minn.—^Zleisan v. Mott. 48 N.W. 
691. 42 Minn. 49. 18 Am SR. 489. 

95. Go.—Coleman v. Allen, 6 SB. 
204, 79 Oa. i637. 11 Am.S.R. 449. 

N.M—^Delgado v. lUvora. i57 P.2d 
1141, 40 N.M. 217. 

96. Mo.—^Dawos v, Starrett 82 S-Vf. 
2d 48, 836 Mo. 807. 

97. K.C—^Robertson v. Conklin. 68 

S.B 899, 163 ^.C 1, 138 AmS.R. 
636, 21 Ann,Oaa. 930. 

Wash—Baer v. Chambers. 121 P, 
848, 67 Wash. 867. AjinX3a8.1918D 
6159 

Admissibility of evidence as to dam¬ 
ages genorally see Infta 9 92. 

98. W.Va.—Show V. Mount Vernon 
IParm Dairy Products. 23 S.B.2d 68 . 
126 VirVa. 116. 

88 aj. p 497 note 58. 


Right to recover exemplary doniagos 
see Infira S 114. ' 

99. Ala,—Southern Car ds Foundry 
Co. V. Adams. 32 6 o. 603. 131 Ala. 
147. 

83 C.Jr. p 497 note 64. 

1 . Mo.—Dawes v. Starrett. 82 S.W. 

2d 43, <366 M 6 . 897, 

38 C.J. p 497 note 63 CaJ. 

а. Ala.—Cooper v. Turrentlno. 17 
Ala. 13. 

38 O.J'. p 484 note 91. 

Second of plalatUTs arrest, trial, 
and discharge before the commit! lug 
oourt. which formed Iho IuihIh of 
plalncnPs suit for mallolouH prosecu- 
tlon. Is admissible In evUlenoc*.-- 
Sloan V. Glaso, 33 S.B.2d 846, 72 Go* 
App. 416. 

84 Ala—Cooper v. Turruntino. 17 
Ala. 13. 

4. Towo.—Maas v. Moirs. 37 Iowa 
97. 

б . Ala.—Cooper v. Turronlinu, 17 
Ala. 18. 
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SherUTs Indorsement 
In action for maUttlouH prosecu¬ 
tion, whero oflldavit and warrant for 
arrest were* Irlontillful, shi*rlff*H in- 
dorsemimt, being d:>nrt, alHo bt^ciune 
IdontlUf^d.—Hlms v. Kent. 130 So. 213. 
221 Alfi. 589. 

6. Ala.—Wilson V. VasHar. 108 So. 
250, 214 Ala. ^35. 

7. Hawaii.- •Corpus Jtuels quoted In 
Alc^xitniler V. Or(*HHiity, 32 Hawaii 
281. 290. 

28 C.J. t> 484 nolo 95. 

8 . Hawaii. *'OOrpiiji gntis quotsd in 
Alexander v. <Jr<*SHaly, 32 Hawaii 
281. 290. 

38 0.5*. p 484 nolo 97. 
CominunientlcMiti <0 prosi'cutlng at¬ 
torney fiH pplvil«';f«*ci in aeiions for 
mallolitutt nroHeeutt«>n sei* the C.J. 
S. title WUneMHes 9 also 70 0. 
J. D 454 note 69. 

9 . Hawaii. Corpus Juris quotsd la 
Alexander v. CroHiiaty, 82 Hawaii 
281. 290. 
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hand, circumstances surrounding the making of the 
information are admissible to show that defendant 
did not initiate the proceedings ,^0 and, in order to 
prove that a prosecution was by a third person in¬ 
dependent of defendant’s influence, he may show 
that such person on whose affidavit the warrant of 
arrest of the defendant was sued out, before mak¬ 
ing such affidavit and suing out such warrant, sub¬ 
mitted fully and fairly all the facts with respect 
to plaintiff’s guilt to a reputable practicing attor¬ 
ney, and was by him advised that the evidence was 
sufficient to justify plaintiff’s conviction,ii 

§ 89. -Probable Cause or Want Thereof 

a. In general 

b. Acts, admissions, and declarations 

c. Similar but unconnected acts 

d. Record of original proceeding 


§ 89 

e. Reasons assigned for judgment 

f. Original proceeding and evidence giv¬ 

en 

g. Guilt or innocence of accused 

h. Belief in guilt of accused 

i. Advice 

a. In General 

On the question of probable cause In an action for 
malicious prosecution, evidence legitimately tending to 
establish the absence of probable cause or its existence 
at the time of the institution of the original proceeding 
Is admissible. 

In general all evidence legitimately tending to 
establish, on the one hand, the absence of probable 
cause, and, on the other, its existence, ^2 the time 
of the institution of the original procccding,i3 in- 
eluding relevant statements of third persons,as 


Mo—Irons v Amorlran Ily. Express 
Oo, 800 SW. 288. 818 Mo. 318. 
Or.—Meyer v, Medry, 78 P.2d 389, 
139 Or. 62. 

88 C.J. p 4185 notu 08. 

EvUleiLoe tbat dsfendaut poi&tsd 
out plalxitlir AS person to be arrested 
under warrant and that plalnUlt was 
carried to jail Is Admissible.—Wilson 
V Vassar, 108 So. 250. 214 Ala. 486 
—88 CtJ. p 485 nolo 98 [a]. 

10. l*a—W<‘rner v. nowors, 94 Pa. 
Super. 1X0, 

11. Ala.--flouthnrn Express Oo. v. 
Couch. 82 flo. 167, 183 Ala. 285. 

13. Ala.--1jewiA v. Dolhnn l)ruK 4lo., 
24 flo.2d 119. 217 Ala. 279—Nixon v. 
Sampson. 110 flo. 700, 215 Ala. 868 
—Wells Co. V. Ijnne, 31'3 So, 74, 22 
.Ma.App. 269, reversed on other 
grounds 115 flo. 77. 217 Ala. 10, 
and certiorari denied 315 flo. 79, 
217 Ala. 12—Central Iron ds Coal 
Oo, V. Wrlffht. iOl flo. 815, 20 Ala. 
App. 82, certiorari denied 36x parlo 
Central Iron dr Coal Co., JOi flo. 
824, 212 Ala. 180. 

Cal.- Hehuhltefyel v. (lor<Ilno, 133 
47.3. 56 Cal.App.2d 6'67 - llieliter v. 
Nellmm, 34 I».2d 01, 11 CAl.Ai)i).2d 
503. 

Hawaii.' •"Al(».\aud(«r v. ('resHiiiy. 3*1 
nawali 2S1. 

Idaho.-(Mark v. Allowny, 170 i*.2d 
•125. 

Ky. (hnnlxTliind fllMle I tank v. bum, 
291 fl.W. 105. a 18 Ky, 112. 

Mass,- IlhrMlno v. l*rnll. 56 N.Kild 
m. 816 Mass. 706, 

MIeh. Tut ton v, (Unen Wbonti. 282 
N.W. .399, 231 Mieli. 642. 

1> .isrndo V. Ttivern, 57 l*.2d 
lUl, 40 N.M. 217. 

Pa.-"Curley V. .Sutomoltfle T.^itmnee 
Co., 23 A.2d 48, .313 Pa. 280, lltS) 
A.b.It. 10182' Payne v. Waf.t biberly 
Spear Co., 200 A. 924, 132 Pa.Hu^ 
per. 278. 

Tonn.—Hry-TUook Meronntllo Co„ 


Inc. V, Proctor. 10 TounA-pp, 651 
—Miller V. Martin, 10 TennApp 
149. 

88 C J. p 485 note 1. 

Admissibility of evidcnco of plain- 
tilT’s Rood or bad character see su¬ 
pra S 8*6. 

Xnloxmatloa tufiLnenoliijr deolsion. to 
proscoato 

(1) Testimony as to Information 
eonsldored in decldlnpr to authorise 
prosecution is admissible on isauo of 
probnblo cause. 

Mass.—Clark v Eastern Massachu¬ 
setts St. Ey.. USO N.E 184, 254 
Mass. 441. 

N.y,—TTymnn v. New York Cent, E. 
Co., 147 N.E. 613, 240 N.Y. 1.17, 39 
A.Ti.U. '8'38--Oordon v. Durston, 276 
N.Y.fl. 79, 2-12 A.pp.T>iv. 902, 

(2) flo defendant nmy show what 
Information which oflleer 'ponsesBed 
was hdluentlal In cnuslnR him to be- 
Kln prosecution—Piiinmkes v. Tri- 
vers OlothlriR Co., 127 flo. 188, 221 
Ala. 29. 

SParthoranoo of private interost 
Evidence that chief aim of prose- 
eutlon wail to aeeoinpllsh eollaleral 
purpose or forward private Interest 
Is adinlssihle to h1i(»w nbimni'e of 
probnhle enune. T>1<‘kersoii v. AI Ion- 
lie ItennliiR (N)., 159 fl.K. M6. 201 N 
C. 90. 

Bvldcaoc explanatory of voluntary 
dlpialssal of the net ion eotnplniiieil of 
Is ndniissllile on behalf of defenflanl. 
Ind. Swindell v. Ilouek, 28 N.E. ViKI, 
2 Xnd.App. 519. 

Miss.' (lunlet* V. Iteoves, 2 I So.2d 
46X. 198 Miss. 31. 

Offer to oompromlso or axbltrats 
In suit for malielous prooerul Ion 
hmied on e.rlmuial t»uiu In whi<*h 
pUilutllT wan indicted on felony 
oharRo of embesxlitiR money belotiK- 
lUR to defendiiiit, tepllmony that, he- 
fore the Indletment plainlirf offered] 
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I to compromise or arbitrate his dif¬ 
ferences with defendant and that de¬ 
fendant refused to do so was ad¬ 
missible as bearing on issue of prob¬ 
able cause.—Mosley v Harkins, Tex. 
CIV.A.PP., 147 fl.W.2d 309. 

Eepeated oliarsfes after acquittal 
fliibseqiient and repeated oflldavlts 
by same atllant makInR same charRO 
(‘f insanity after acquittal may be 
considered as tendinR to show want 
of probable cause —tiindsay v. 

Woods. ToxOlv.App., 27 fl.W.2d 268. 
XU wlU toward plaintiff 
In action ARainst a corponitton op- 
f'ratbiR a Rraln elevator and its olll- 
eers for mallelous prosc'eullon, direc¬ 
tors should have been permitted to 
testify whether they held any ill will 
toward plaintiff an havltiR a li>Rltl- 
mate benrlnR on qui*stlon of probable 
caiise -•fllalllRan v. l^onc* Tree Eartn- 
ers ExchanRe, 300 N.W. 551, 230 Towa 
3277. 

13- Towa.-* niekson v. VounR, 200 N. 

W. 210, 199 Iowa c>«n, 

38 C..J. )» 4'S3 note 2. 

Admissibility of evidence of facds 
not known to defendant at time of 
Institution of prosecul Um com¬ 
plained of to j>rove Rullt oJP plaln- 
tiff as bearlriR on (luestion of prob* 
abli> cause sec Infra subdivision k 
of this seetJon, 
ffabsequeat ooourrsnoss 

Whal occurred after case ARainst 
•plaintiff was dlsi)as<*d of showing 
soinr* one else committed crime Is In- 
.nlmlonlble.--Ulsmukeg v. Triveni 
(UothinR CIO., 127 flo. J88. 221 Ain. 
20 . 

14, Idaho. -(Hark v. Allowny, 170 1*. 
2d 423. 

MImm. CiuntfT V, Iteeves, 21 flo.2(l 
408, 198 Miss. 31. 

Ohio, lUirke V. Kearney, 200 N.W. 

649, 51 Ohio Avv, 287. 

38 J. p 485 note 3. 
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shown to have come to defendant’s knowledge,^® 
is admissible. Considerable latitude will be al- 
lowed^® and the proof need not be direct.^'J' On the 
other hand, evidence which has no legitimate tend¬ 
ency to prove probable cause or the absence of it 
should be excluded when offered to prove this is- 
sue,i8 since the inquiry must be material and rele¬ 
vant to the issue,^^ 

b. Acts, Admissions, and Declarations 

Acts, admissions, and declarations of the parties 
or of their agents acting within the scope of their au¬ 
thority are admissible on the question of probable cause 
if sufficiently connected with the proceedings complained 
of and the Issues of the action. 

Acts and conduct of the parties, if sufficiently 
connected with the proceedings complained of and 
the issues of the action, are admissible on the ques¬ 
tion of probable cause or the absence of it,20 but not 
otherwise.2i 


Admissions22 and declarations®^ of plaintiff are 
• admissible on the question of probable cause if suf¬ 
ficiently connected with the former proceedings and 
relevant to the issues of the action, but if not rele¬ 
vant to the issues in the action,®^ and not known to 
defendant when he commenced the prosecution,28 
such evidence is not admissible, and it has been held 
that false representations made to a third person, 
without design that they should reach the prosecutor 
and influence his conduct, are not admissible,26 

If sufficiently connected with the former proceed¬ 
ings and with the issues of the action, admissions27 
or dcclarations28 of defendant are admissible on 
the question of want of probable cause, and decla¬ 
rations with reference to a common dcsigpn are ad¬ 
missible against a codefendant where a conspiracy 
IS shown,29 but not otherwise.®® 

Declarations of agent. The declarations of an 


Confession ImpUoatlng plaintiff 
Testimony as to whether confes¬ 
sion of one implicating plaintiff was 
shown person procuring: warrant for 
plaintllTs arrest was held admissible 
as tending: to prove probable cause 
—McOann v Allen. 134 A 810, 106 
Conn. 177 . 

15. Conn.—^Anderson v. Cowles, 44 
A, 477, 72 Conn. 33'5, 77 Am.S.R 
310. 

38 C.J. p 486 note 4. 

16. Iowa.—^Dickson v, Tounff, 200 N. 
W. 210, 199 Iowa 689. 

17. DjC.—^V iner v Friedman, Mun 
App, 33 A 2d 631. 

Circmnstantial evidence 
Want of probable cause mdy be 
shown by circumstances as well as 
by direct evidence. 

Pa—Stinson v Smith, 19'6 A S-iS, 
329 Pa. 177—^Heisey v. Vansant, 
190 A 726, 12>6 Pa Super 873. 

Va.—Page v. Wilson, 191 S.B3. 678, 
I 61 S Va. 447. 

la iSc-^Lee v. Dunbar, 37 A2d 
■178. » , 

MicK.-^hristy v Rice, .116 N.W. 200, 
152 Mich. 668 

Tex.-*-CKsero-Smith Lumber Co. v. 

/Denton, Civ App., Ii6 S.W.2d 932. 
38 OkJ. p 486 note 6 
lUEaliee 

Inasmuch as want of probable 
cause, as conslderod supra § 19, can- 
uot be inferred from malice, evidence 
<(f malice is Inadmissible to show 
want of probable cause. 

Cal—^Pacific Nat Co. v. Southwest 
Finance Co. of California, 40 P.2d 
•8G2, 4 Cal App 2d 326. 

Wash.—Hightower v. Union Savings 
4b Trust Co., 162 P. 1016, 88 Wash 
179, Ann Cas.l918A 489. 

Wyq —Henning v. Miller, 8 P.2d 825, 
44 Wyo. 114, rehearing denied 14 P 
ad 437, 44 Wyo. 114. 


Testimony os to what happened in 
police conzt on charge against plain¬ 
tiff was properly excluded, where the 
criminal proceeding in police court 
had been voluntarily dismissed — 
Clark V. Alloway, Idaho, 170 P 2d 
425. 

Constitatlonallty of ozdlnance 
Where prosecution was instituted 
In good faith on advice of city attor¬ 
ney for Violation of city ordinance, 
and defendant acquitted, constitu¬ 
tionality of ordinance and its appli¬ 
cability were immaterial on Issue of 
existence of probable cause In action 
against prosecuting witness—'South¬ 
ern Ice & Utilities Co. V. Bench, >64 P. 
2d 61 G 8 , 179 Okl. 50. 

Xmpropxlety of defeiidaa.t*s pna% 
pose in Initiating criminal proceed¬ 
ings becomes material only when 
l.ack of probable cause is proved.— 
Curloy V. Automobile Finance Co., 23 
A 2d qs, 313 Pa. 280, 139 AL.R. 30i32. 

39. N.T.—Wright V, Church, 18 N. 
B 268, no N.T. 403—Leroy v. 
Clsus-Llpsius Brewing Co., 63 N. 
Y.S 926, 33 App.Div. 671. 

20, Cal —^Robinson v. McKnight, 284 
P. lO'SO, 103 Cal.App 718. 

Miss —Quntor v. Reeves, 21 So.2(l 
428, 19'8 Miss. 31. 

38 C.J. p 486 note 8. 
sltexoatioxL 

Fvldonco of parties' altercation 
over automobile repair bill w<i8 per¬ 
tinent to issues of probable cause In 
action for malicious prosecution on 
charge of stealing automobile—Da¬ 
vis V. Pezel, 20 P.2d 982, 131 Cal.A'pp. 
46. 

21. Ala.—Wells Co. V. Lane, 116 So. 
77, 217 Ala. 10, certiorari denied 
116 So. 79. 217 Ala. 12. 

38 C.X p 486 note 9. j 
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22. Iowa.—Barber v. Scott, 60 N.W. 
497, 92 Iowa 62. 

318 C.J. p 4S6 note 10. 

Admis.Mlon generally sec XOvidonce 5§ 
270-383. 

23. Ala.—Central Iron & Coal Co. v. 
Wright, 101 So. 816, 20 Ala App 
82, ce.rtlornrt dcmled l(lx ipnrto Cen¬ 
tral Iron A Coal Co., 101 So. 824, 
212 Ala. 130. 

Cal.—Robinson v. McKnight, 284 V 
1056, 103 Cal App 718. 

38 OX p 407 note 7 fbl, p 486 nolo 
11. 

Declaration generally see Evidence 
§8 211-238. 

24. Vo.—Singer Mfg, Co. v. Bryant, 
64 S.TO. 320, 105 Va. 403. 

38 0.x p 487 nolo 12. 

25. Incl.—Louls\Ille, N, A. & C. R. 
Co. V, Hendricks, 40 N.Tfl. 82, 13 
Ind.App. 10, rehearing: denied 41 N. 
D. 14, 13 Ind.App. 10. 

Vt.—Driggs V. Burton, 44 Vt 124. 

38 0.x D 407 noto 7 [b], p 492 note 
94 ral (1). 

26 . Ark.—Chrlsman v. ‘('’amoy, 33 
Ark. 310. 

27. WIs—Woodworth V. Mills, 20 N. 
W. 728, 61 Wls^ 44, 50 Am.R. 136. 

23. lowa.--lIepker v. Sehmlcklo, 229 
N.W. J77, 209 Towa 744, 

?8 0.x p i87 note 16. 

Am tending to prove sosplolon or 
preoonoeived belief that plaintiff was 
a thlf*r, evidence of <l(‘rcndant's stato- 
inents to justice, after signing search 
warrant as to previous thefts, was 
admissible.— Mtinger v. Pox, 131 S.R 
841, 146 Va '574, rehearing dontod 
132 S.m 687, HG Va. 674. 

29. Klf.-^Vihn V. Maidel, 68 A. 800, 
71 N.n. 66-8. 

30. Ala.--Jordan v. Alabama Great 
Southern R. Co., «8 So. 191, 81 AJa 
220 . 
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authorized agent acting within the scope of his au¬ 
thority are admissible,but the declaration of an 
alleged agent is not admissible without proof of 
agency,and without evidence that it was made 
while engaged in the performance of his duties as 
such,33 

c. Similar but Unconnected Acts 

Evidence of other and elmllar offenses and transac¬ 
tions unconnected with the one In Issue are generally 
excluded unless It Is shown that the defendant had 
knowledge thereof prior to the commencement of the 
prosecution and that they have a natural and substan¬ 
tial tendency to affect the reasonableness of his belief. 

Evidence of other and similar ofl’cnscs and trans¬ 
actions unconnected with the one in issue is gen¬ 
erally excluded but where it is shown that de¬ 
fendant had knowledge of such facts prior to the 
commencement of the prosecution, and they have a 
natural and substantial tendency to affect the rea¬ 
sonableness of his belief, they have been received 
in evidence.35 

d. Eecord of Original Proceeding 

Thors Is lack of harmony with rsspset to the ad¬ 
missibility, on the question of probable cause, of evi- 
dencs of ths record of ths original proceeding showing 
an acquittal, dismissal, discharge, or conviction of the 
plaintiff In the action for mallolout prosecution. 

As discussed infra § 91i on the ((ueslion of final 
clotcrmiuation in favor of plaintiff, termiuatiou of 
tlic proceedings complained of may be shown by the 
record therein or a copy of the record. 'Pherc is 
lack of harmony in the (lecisions with respect to the 


admissibility of evidence of acquittal to show want 
of probable cause. According to numerous deci¬ 
sions a record showing an acquittal is not admissible 
to show want of probable cause, but is admissible 
only for the purpose of showing a termination of 
the proceedings complained of in plaintiff's favor.36 
Et has also been held that the opinion of the judge 
trying the criminal prosecution, overruling plain¬ 
tiffs motion in arrest of judgment and for new 
trial after conviction, is inadmissible to show prob¬ 
able cause, being subsequent in point of time to in¬ 
stitution of the prosecution complained of,37 and 
the opinion of the appellate court reversing judg¬ 
ment on appeal of tlie proceeding complained of has 
been held not to be admissible.®® On the other 
hand, a judgment of conviction has been held to be 
admissible to show probable cause,®® even though 
such judgment was subsequently reversed;^® and 
evidence has been held to be admissible to show a 
dismissal of the prosecution^^ or plaintiff's dis¬ 
charge at the prelitninary hearing^® as bearing on 
the question of probable cause. 

e. Reasons Assigned for Judgment 

The reasons given by a Justice for his Judgment In 
discharging the accused in the proceedings complained 
of are not admissible. 

Although there is some aulliorily apparently to 
the contrary,^® according to the w^(iight of authority 
the reasons given by a justice for his judgment iii 
discharging accused in the i)r()ce<‘(ling complained 
of are not admissible for any purpose,csj)ecisilly 


31, Alii,“-Si»ulhorn Qir Ik Koundry 
Co. y. Adams, 3S H(». COS, 131 Ala, 
U7. 

Pit—Knrncth v, tlominercial Cr<*dlfc 
Oo., 1G9 A. fin. 313 Pa. 433. 

Mo. 1>lol V. Mtmu»url XI. 

c^o., 37 Mo.App. 4C)4. 

38 p 487 nolr 30. 

33. Mc.-‘H«ovlU v. aiiuincT, 70 JMo. 
440. 

34. Alri. SlottiHHhollltdd Htool Ht 
Iron Po. V. l)rvfuii*y, 00 Ho. 023, 
180 Ain. :>04. 

38 (\J. p 487 uoto 33. 

Hlmilar nrln or otw'urrenrrH 
14vldrn<*o 48 CTiH C03. 

3G. Ala. Mtllott V. Onhoon Itnni., 
in3 Ht». 013, 328 Ala. 432. 

Ohio.' ThtJiunM V. I<\ Ik II. ImssarUH He 
(!o., At)t»., C»7 N.I0.:*d 103. 

38 iU, p 4.S7 m»lo 21. 

36. Vfi.'• ttarlon v. <lamdrii, 137 H. 
14. 405. 147 Va. 253. 

38 aj. |> 4 Id lutlo 7'0. p 420 nolo 
I) 487 nolo 27. 

37. Iowa. DIrkoon v. Younki 200 K* 
W. 210, 109 Iowa 589. 

sa Mo. Wllrox V. (Ulmoru, 3 H.W. 
Sd 801, 320 Mo. 080. 


Reiuica. for mXe 

The rrmtlt of tho apprnl did not 
doHtroy <ir <diniiiro tho (»vl(i(*ntlary 
valim of llu» Judgmont ar>iH'aU*d from 
cm the etuemtiem of prohablo causi*.— 
Wilc’ox V. Ollmoro, supra. 

30. WiH.' V. <lIayton, 241 N. 

W. 320. 207 VViH. 313. 

AdtnlnnlbllUy of ovldonno of guilt or 
lnn(HM*ii(*o of aooiiHod soo Infra 
mibdlvhiitm g of Ihia ntmtlon. 

40. Win.' HnyllHH v. Olnylon, Hupra. 

4A. .\ la."'N 1x011 V. HntnrpHon, 110 So. 
700, 215 Ala. 308. 

43. Nob. MIbm v. VValkiT, 08 N.W. 
1015, 00 Nrl). 728. 

niah. 'riioriiaH v. hToflt, 27 P.2<1 4*3,9, 
83 Ulah 207. 

SPlodiag of ttLaglstrate 
Wln‘r<* I ho maginiralo la ro(|ulrc*d 
l« Mfuicrtaiu wholhor or not thcro in 
JiimI (•ftumt for ooinplalnt. and whons 
If th(«rc» 1h no Juht onuHo for tho com- 
iilaiul It iM mado kla duty to UIh- 
chnrgo a<*rUM<*d, 11 In not orror to ad¬ 
mit In ewbUmeo tho Hncllng of iho 
luaglntrato that ihorcj waa no Juat 
rauHo for romidului. Jarohaon v. 
Dull, U7 N.VV. 124, 82 Nob. 93, dl«- 

10G7 


tlngulahlng Obornalto v. Johnaon, >65 
N’.W’. 220, 36 Nrb. 472. 

43. Minn.—Prl<*o v, Donbion, 103 N. 
\V. 728, 95 Mian lOll. 

'318 C.J. p 488 nolo 30. 

Bel>iLttlag presaiuptloii of prcbftble 
oa-ase 

(1> Whore a diachargo or an ao- 
qultial is hold to cnat on dofondanl 
In an action fur mallc^louH jtroHoou- 
llon tho burdem of ahowbig prnhabh* 
<»auao, floa aiijira 4 84 b (3) (b). uvl- 
ch'iiro allowing roaHona for'plaint Iff'w 
acquittal have biM*n hold admlMidhlo 
to rc'bui ppc'HUinptlon of want of 
probable oauiio ariHing from ita n^n- 
(Mtlon.- Wonxor v, IIowctb, 94 l*a. 
HupcT. 110. 

(3) Inforcmtso from acquittal on 
trial HOC Hupra 4 36. 

44. (la.—'Sloan v. (llassf, 33 S.l(l.2d 
840, 72 tln.App. 416. 

Mohh.'- Corpus Studa cited in lllgglne 
y. ITatt. >60 N.JId.2(l 69i3, >601, 816 
MtiHH. 700. 

Mo.»-Oori;ius crorls quoted iu Polk v. 
Mtntumrl-KanHaH-TcxaM It. Clo., Ill 
S.W.2(1 J38, 143, .341 Mo. 1213. 

38 O.J. p 4418 nolo 31. 
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where the object of introducing such evidence iis to 
impeach his judgment,46 which is conclusive unless 
reversed.^® Plaintiff is entitled to the legal effect 
of the judgment and nothing more.^7 

f. OriginaJ Proceeding and Evidence Given 

On the trial of the action for malicious prosecutionp 
competent evidence concerning the former trial or pro¬ 
ceeding, including evidence given In that trial. Is ad¬ 
missible as far as it Is relevant and material to the 
question of probable cause. ' 

On the trial of the action for malicious prosecu¬ 
tion evidence concerning the former trial or pro¬ 
ceeding may be admitted when material and within 
the issuers and competent.^® Thus evidence given 
in the trial of the former proceeding is admissible^® 
as far as it is relevant and material to the ques¬ 
tion of probable cause.^i The testimony of de¬ 
fendant as to facts peculiarly within his own knowl¬ 
edge given on that trial is admissible for®^ or 
against®® him for causing that proceeding, even 
though such evidence was given by himself alone 
but there is also some authority to the contrary of 
this last proposition.®® It has also been held that 
the testimony of defendant is admissible whether or 
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not the fact sworn to was peculiarly within his 
loiowledge.®® Altliough there is some authority to 
the contrary,®7 it is generally held that the testi¬ 
mony of other witnesses must be proved by those 
witnesses themselves,®® at least until a proper foun¬ 
dation has been laid for the admission of secondary 
evidence.®® It has been held, however, that this 
rule does not prevent the showing by any compe¬ 
tent witness that no evidence in support of the crim¬ 
inal charge was offered or given by defendant.®® 

g. Guilt or Innocence of Accused 

As a general rule evidence of the plaintiff’s guilt 
or Innocence is admissible on the question of probable 
cause m an action for malicious prosecution. 

Some cases have held that evidence of plaintiff’s 
guilt or innocence is irrelevant to the question of 
probable cause and should not be admitted,®! but the 
weight of authority holds that plaintiff's guilt or 
innocence is not necessarily impertinent and imma¬ 
terial,®® and that defendant, although not necessa¬ 
rily restricted to proof of plaintiff's guilt,®® may 
introduce evidence tending to show it in proof of 
pro-bable cause,®4 and that such evidence is admis¬ 
sible notwithstanding an acquittal,®® and, it has been 


Oral remaxOia made by the judge in 
dlexniasing the prosecution against 
plaintiff are properly excluded —^Her- 
zog V. Kincade, 66 F.2d 210, 62 App 
PC. 230. 

4L6. Minn —iChapman v. Dodd, 10 
Minn. 3'50 

N.C.—Hinson v. Powell, 14 S.B. 
. 301, 109 N.C. 634 

47, Ga,—Anderson v. Keller, 67 Ga. 

68 . 

Mo.—Oozpus goris quoted lu Polk v. 
Missoun-Kansas-Tcxas H. Go., Ill 
S.W2d 138, 143, 341 Mo. 1213. 
gudgment Ondiag no probable cause 
In action for malicious prosecu¬ 
tion, admitting in evidence the Judg¬ 
ment of the Justice of the peace dis¬ 
charging plaintiff on commitment 
hearing on the warrant sworn out by 
defendant, without excluding that 
part of the Judgment in which the 
justice found that there was no prob¬ 
able cause for the prosecution, was 
error entitling defendant to a new 
trial—Sloan v Glaze, 83 S.E 2d 846, 
72 GaApp. 416. 

48. Minn.—^Knonke v Citizens* Nat. 
Bank of 'Faribault, 23<S N.W. 24, 
182 Minn 549. 

Miss —Gunter v. Reeves, 21 So 2d 
468. 198 Miss 31. 

38 O.J p 4188 note <36. 

Perjury 

In malicious prosecution action, 
testimony that defendant told wit¬ 
ness that defendant could not make 
witness testify in trial of plaintiff 
for larceny, but could make witness 


wish he had. and that witness had 
therefore been induced to swear lie 
in trial of plaintiff, was competent on 
issue as to whether conviction of 
plaintiff was procured by defendant 
on evidence known to him to be p(>r- 
Jured—^Moore v. Wmfleld, 178 S.E. 
'605, 207 N C. 767 

49. Pa.—Cotton V. Huldekopor, 2 
Penr. ^ W. 149. 

38 CJ. p 488 note 86. 

50. Cal —Carpenter v. Ashley, 11® P. 
268, 15 Cal.App. 461. 

38 O.J. p 488 note 39. 

51- Cal.—Carpenter v. Ashley, su¬ 
pra 

Wash.—^Kellogg v Schouerman, 61 P. 
344, 18 Wash. 293, rehearing denied 
62 P. 237. 18 Wash. 293. i 

38 iC J. p 488 note 40. 

52. HI.—Richey v. McBeon, 17 HI. 
63. 

53, Ind—^Bvansvlllo & T. H. R Co. 
V. Talbot, 20 N,E. 1134, 131 Ind. 
221 . 

318 C.J. p 488 note 42. 

54, Ala.—^MoMahan v. Armstrong, 2 
Stew & P. 161, 23 Am.D. 304. 

55. Iowa.—Paukett v. Livermore, 5 
Iowa 377. 

58. Ala.—Gardner v. Randolph, 3 8 
Ala 6'85. 

67. Conn—Goodrich % Warner, 21 
Conn. 432. 

Mass—Bacon v Towne, 4 Cush. 217. 

68. Minn.—Chapman v. Dodd, 10 
Minn, 360. 

38 C J, p 488 note 47. 
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6a. Colo.—Brown v, Willoughby, 5 
Colo. 1. 

Minn—Chapman v. Dodd, 10 Minn. 
360. 

38 C.g. p 488 note 48. 

68. Ohio.—John V. Bridgman, 27 
Ohio St. 22. 

61. Pfiu—Welker v. Now York Cent. 

I R. Co., 118 A. .616, 27® Pa. 82. 

38 C.J, p 489 noto 60. 

62. Mich.—Patterson v. Oarlodk, 39 
Mich. 447. 

63. N.C—^Durham v. Jonos, 26 S.E. 
•873, 119 N..C. 262. 

66- Ky—^Illinois Cent. R. Co. v. An- 
dorsim, 268 S.W. 3U, 206 Kv. 600. • 
N.M,—^Delgado v. Rivera, 67 P,2d 
1141, 40 N.M. 217. 

R.I.—BruHCo V, Merry, 170 A, 64. 61 
R.I. 108. 

P8 C.J. p 489 note 63. 

Motive 

Evidonco tending to show a motive 
for committing act charged in search 
warrant under which plaintiff was 
arrestod was admissible in action for 
damages for malicious prosecution.— 
Hunter v. Reeves, 21 So.2d 4*68, 198 
Miss. 31. 

Convlot&osL 

It is compotont for defendant to 
show that plaintiff was actually 
guilty of crime charged In criminal 
complaint by proving a conviction on 
that charge.—^Poasloy v. Puget Sound 
Tug & Bargo Co., 126 P.2d 681, 13 
Wash.2d 486. 

65. Ky.—Illinois Cent. R. Co. v. An¬ 
derson, 268 S.W. 311, 206 Ky. 600. 
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held, even though the facts i)rescntcd were unknown 
to defendant when he began the prosecution,®® and 
irrespective of how or when they were fhscovered,®^ 
provided he elects not to rest on his good faith in 
the prosecution on the facts and circumstances with¬ 
in his knowledge at the time of the issuance of the 
warrant.®® So plaintilT may, for the purpose of 
showing want of prol)ablc cause, introduce evi¬ 
dence tending to establish his innocence and to 
disprove the charge,®® provided defendant had 
knowledge thereof,70 and to show defendant’s 
knowledge of the facts.71 

h. Belief in Guilt of Accused 

Evidence as to whether the defendant believed plain¬ 
tiff guilty of the offense charged when the prosecution 
was commenced Is admleeible on the Issue of probable 
cause In an action for malicious prosecution. 


§ 89 

Defendant in an action for malicious prosecution 
is competent to testify directly as to his belief in 
the guilt of plaintiff when the prosecution was com- 
mcnccd72 and may introduce testimony otherwise 
proper to show just grounds for his belief.^® Plain¬ 
tiff, on the other hand, in support of allegations of 
want of probable cause, has the right to show that 
defendant did not believe the criminal charge filed 
by him,74 and that there were no sufficient facts 
known to defendant on which to base such charge.76 

Insanity of party. In an action for maliciously 
causing the arrest and imprisonment of plaintiff on 
the ground of insanity, defendant may show for 
the purpose of establishing probable cause that a 
physician on a full and fair statement of the facts 
declared plaintiff insane.7® 


Mich—Mnck v. Sharp. 101 N.W. 631, 
138 Mich. 4 IS 

N.M.—D ‘Imulo V riivcra, 67 r.2<l 
nil, 40 N.M 217. 

N.C—ATocincy v. Mull, 3 S.W.2d 122. 

21*6 K.lt 410, r»6 A.LU. 803. 

Ohio — Colcniftu V. Uccd ItroB. & Co.. 
18 Ohio App. 316. 

R.I.—Hrunco v. Worry, 170 A. >84, 54 
R.I. HIS, 

Va.—Pago V. Wlhmn. 101 H.M. 078. 
1G8 Vn. 147. 

Wo«h.—PcHWlcy V. Puget Tug 

& Pnrgo CX 126 P.2d 681, 13 Waiih. 
2d 485. 

66. n.l. PruBco V. Morry, 170 A. '84, 
54 Ul. 108. 

38 (M. P 108 nolo 10. 

AdmlHH’hllity of cvldimca tending to 
«how ahricniM* or o:flii(«»nco of proto- 
ahlc cntuo» at time of inutltutlon of 
orlgiYuil pro<'op<llng gcnornlly hcc 
B upm mthdivlHion a of thin Bcotion. 
MMumou for rule 

To hold othcrwiMc would make It 
pOBBlhlo for n guilty ptTfion, who 
through noitw* fortuii<iUH clrcuni- 
stnncc hnn tMM*n Hcutilttcd, to vex hln 
proHocutor wit It a null for nialiclouH 
prowcuUon merely h"eauHe tha proH- 
ecutor wn.M not lulvertent to all the 
inerlmlnallng faetn at th(» time he 
in«tllnt<*cl the prcmeeutlon, and to re- 
eovar rtiitimgen for a proiie<*utIon that 
wan Jimtilled on atl the faetB.> »Moon** 
ey V. Mull, .1 M.K.2a 122. 210 K.(1. 410. 
12i5 A.L.U. 893. 

67. MImb,"-T hree foot v. NuekolH, 8 
So. 335. 68 Ml.ia. 116. 

68. N’.O... Mooney v. Mull. 6 S.W.2d 
122, 216 N.t\ 410. 125 A.L.U. 803. 

Boaaon for, aad dlBouMtlott of, mlo 
“We ar<» not Inadvertent to ii num- 
her of former dttelnlorm In whieh It 
iM Klali'ct that the quentlon of prob¬ 
able eauBr* deiH*ndft ut»on the fnidM 
and olreumiitaneeK whieh were known 
to the proMecutor In the erlmlnal ne- 


tlon at the time he instituted the 
proHccutlozi. Such stalemenla have 
reference to the converse proposition 
Where the Innocence of the plaintllC 
ifl conceded, or Is not challenged, evi¬ 
dence of Innocence may not serve to 
imiieach or contradict the facts and 
elri'umMtances within the knowledge 
of the defendant at tho time he in- 
HlUuted the prosecution, though evi¬ 
dence of Innocence and proof of ab- 
H(*noo of Incriminating oirciimstances 
arc cotnpet(>nt and proper to aid the 
Jury in determining whether the 
prosecutor at tho time of the institu¬ 
tion of tho prosecution had such in¬ 
formation as would Justify Mb ac¬ 
tion under tho law. So that In tho 
trial of a criminal action for mali- 
elous prosecution the defendant may 
(»h'«t to attempt to challenge plain¬ 
tiff’s allegation of want of probable 
eause In fact, In which event, prob¬ 
able cause Is to bo determined from 
all tho evidence. Or he may rest up¬ 
on hhi good faith in the prosecullon 
on th(* facts and circumstances with¬ 
in hlK knowl<*dgo at tho time of the 
IsHUaiico of tho warrant, in which 
event, the nonexistence of probable 
cituno for tho prosecution dopends 
UTion proof that the facts and cir¬ 
cumstances within tho knowledge of 
the defendimt at the time ho institut¬ 
ed the prosc»cAitlon were not such as 
to lend a man of ordinary caution 
and prudence to believe or entertain 
an hon<'sl strong suKplolon that tho 
plaintiff In the criminal action was 
ftullty tho crime charged. • • 

The defimdant in this causo edected 
to rely upon testimony he asserts 
tends to show plaintiff’s actual guilt. 
tTndcr these cln^umstances he was 
imtltled to the benefit of nil evldcnee 
pertinent on that attestlon.“- Mooney 
V. Mull. 6 H.K2d 132. 123, 216 N.C. 
4L0, 126 A.Xi.ll. 893. 

08. Iowa.*—llepker v. Schmicklo, 229 
N.W. 177, 209 Iowa 744. 
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Ky.—Peel V Bramlett. 181 S.W.2d 
448. 298 Ky. 20. 

N.C.—^Miller v Greenwood, 10 S.B.2d 
708. 218 N.C 146 

Ohio.—Thomas v. P & R. Lazarus & 
Co.. App.. 67 N10.2d 103. 

88 C.J. p 480 note 55. 

TO. Ala.—Stms v. Kent, 130 So. 213, 
221 Ala. 589. 

71. Ala.—Brackin v. Reynolds, 194 
So. 876, 239 Ala. 419. 

38 C.J. p. 489 note 66. 

72, Oa.—Hearn v. Hatcholor, 170 S. 
R. 203. 47 GaApp. 213. 

Iowa.—Ilalligan v. liono Tree Farm¬ 
ers Exchange, 300 N.W. 551. 230 
Iowa 1277. 

38 C J. p 489 note 67. 

Dln'ct evldouco of malice see Infra 4 
90 c. 

Belief la pvobe,ble cause 
In action for malicious prosecu¬ 
tion, it was error to cxchidc evldcneo 
that d(*fondant, when he lodged In¬ 
formation, helic'vcd 1 m* had probable 
cause to proHe(mte.--l)tt<‘hs v. Do Lite 
Realty Co.. 206 N.IT.S. 481, 210 App. 
Dlv, 230. 

73- Ga—Hearn v Batchelor, 170 S. 

H. 203, 47 GaApp. 213. 

38 O.J. p 489 note 68. 

74. N.M.—Delgado v. Rivera, 67 P. 

2a 1141, 40 N.M. 217. 

anuMts 

Whero it Is doubtful whether de¬ 
fendant believed facts to be true on 
which he claims to havo rolled, jury 
may consider threats by defendant 
against plaintiff antedating institu¬ 
tion of prosecution.—Henning v. Mil¬ 
ler. 8 I*.2d 826, 44 Wyo. 114, reliear- 
ing denied 14 P.2d 437, 44 Wyo. 114, 

76. N.M.—Didgado v. Rivera, 67 P,2d 
1141, 40 NM. 217. 

Tfti Cal.—Griswold t. Qriswold, 77 
I>. 672, 143 Cal. 617. 




i. Advice 

It Is generally held competent for the defendant to 
show that before Instituting the original proceeding he 
in good faith consulted with, and acted under advice 
of, counsel, provided the evidence shows that he made 
a full and fair statement of all the facts. 

While it has been held that evidence of advice 
is inadmissible to prove probable cause,whether 
the advice be that of a layman*^® or of one versed 
in the law,*^® it is generally held competent for 
defendant to show that before instituting the orig¬ 
inal proceeding he in good faith consulted with, 
and acted under the advice of, counsel®® How¬ 
ever, in order to render such evidence competent, 
he must show that he made a full and fair state¬ 
ment of all the facts,®! and state, in substance,®® 
what facts he communicated;®® and evidence that 
he made false statements to the attorney is ad- 
missible.®^ It is not permissible for defendant to 
testify that he disclosed all the facts and circum¬ 
stances without stating what they were,®® and he 
cannot show that subsequent to the commencement 
of the prosecution complained of he consulted coun¬ 
sel.®® Evidence of the prosecuting attorney’s opin¬ 
ion expressed to the trial justice based on statements 
made by defendant to the justice is not admissible 
in the absence of any showing of defendant’s knowl¬ 
edge thereof.®*^ 

An attorney who consulted with defendant may 


testify as to the opinion given by him as such at¬ 
torney.®® Testimony of the prosecuting attorney 
that before commencement of the criminal trial he 
had proposed dismissal because of the complicated 
nature of the evidence is inadmissible.®® In an ac¬ 
tion to recover damages for a malicious criminal 
prosecution evidence as to advice received by de¬ 
fendant concerning the civil or equitable rights of 
the parties is inadmissible.®® 

Clerk of court, police officer, or magistrate. On 
the question of probable cause, evidence is not ad¬ 
missible to show that defendant took the advice of 
a clerk of court,®! a police officer,®® or a magis¬ 
trate;®® and the fact that the magistrate was also 
an attorney at law will not render the evidence ad¬ 
missible where the advice was given by him not as 
an attorney but as a magistrate.®^ 

§ 90 . -Malice or Absence Thereof 

a. In general 

b. Hearsay 

c. Direct or circumstantial evidence 

d. Prior transactions and relations 

c. Conduct, declarations, and admissions 

f. Original proceeding and incidental 

fads 

g. Other actions 

h. Advice of counsel or persons not 

learned in the law 


77. Va.—Hunger v Cox, 131 SB 
841, 146 Va. 674, rehearing domed 
132 S.B 687, 146 Va. 574. 

78. Va—^Hunger v. Cox, supra. 

79. Va.—Hunger v. Cox, supra. 

38 C.J p 430 note 53 

80. US —Gardner v. Bank of Plne- 
hurst, DC.N.C, 36 FSupp 727. 

Cal—Starkweather v. Eddy, 292 P. 
467, 210 Cal. 483. 

Ga.—^Davis v. Stephens, 164 S.E, 111, 
45 Ga.App. 227. 

Ill.—'Strobl v. Ingels, 246 Ill App. 
607. 

38 C J. p 489 note 60. 

Admissibility of evidence of advlco 
of counsol on question of: 
Damages see infra $ 92 b. 

Malice SCO infra § 90 h. 

81. Oal.—Starkweather v. Eddy, 292 
P. 467, 210 Cal. 483. 

XU—Corpus Juris olted In. Carter v. 
Southern 'Limiterl, 25 ]Sr.E.2d 590, 
•592, 303 I11.APP. 602. 

Ohio.—Koch V. Pond, 19 Ohio App. 1. 
38 CJ. p *480 note (SI. 

Xlviaeuco held aamlsslhle 
To show whether dofomdant had 
made a full and fair dlselosuro of 
facts to counsel. 

^Xa.—^Lewls v. Dothan Drug Oo., 24 
So.2d 119, 247 Ala. 279. 

Mass.—Higgins v Pratt, 66 N.E.2d 
696. 316 Hass. 700. 


82. Iowa.—^Beard v. Wilson, 234 N. 
W. 803, -804, 211 Iowa 914 
“Manifestly, It was not necessary 
that In giving this testimony, th<» 
defendant should give the oxiicl 
words in which ho related the trans¬ 
action to his attorney. Tt Is sufll- 
clent if ho gives the sub.stanco there¬ 
of.”—^Bcard V, Wilson, supra 

88. Ill —Corpus Juris cited in, Cart er 
V Southern Ulmttod, 25 KE.2d 690, 
692, 303 Ill App. 602. 

Iowa.—^Beard v Wilson, 234 N.W. 

802, 211 Iowa 914. 

88 C.J. p 189 note 62. 

84. Mont.—^Pwullo V. Homan, 246 P. 
523. 76 Mont. 105 

85. Ill—Corpus Juris cited la Hnr- 
Ler V. Southern 'Ijlmltecl, 25 N.W.2d 
690, 592, 303 lll.App. 502. 

Mont—Beadle v Tlarrison, 104 I*. 
131, 68 Mont. 606. 

86. N.T.—Murphy v Mldlllz, 106 N. 
T.S. 674, 121 App. 1)1 V. 224. 

38 C J. p 490 noto 64. 

87. lowiv.—Jackson v. Miller, 206 N. 
W. 173, 229 Iowa W, 

Beasoa fox rale 

Defendant could not have followed 
In good faith advlco that never <'amo 
I to him. For that reason the ft*stl- 
mony projCTorod would have avallod 
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defendani nothing in the way of con¬ 
firming his eontention that he rightly 
believed there was peohablo cause.— 
Jaelcgori V, Miller, siMira. 

88, Conn.—Methinn v. Allen, 134 A. 

810, 106 Conn. 177. 

Mo.'-Alexnnrler v, UArrison, 38 Mo. 
258, 90 .\m.n, 431. 

89* Mo. Dawi's v. -Slarrott, 82 S. 
W.2<1 43, 3.36 Mo. 807. 

90. Cal.—V(‘rnon v. Plumas Lumber 

23*1 P. 86!), 71 <'!al.App. 112. 
Beasott for rule 

Adviee eoneernhig <*lvn or equlta- 
hlo rights would have no hearing in a 
(rhnlnni aetlou. Vernon v. Plumas 
tannher ('o., supra. 

91. Me.*--Morin v. Moreau, 92 A. 627, 

112 Me. 471. Ann.CaM.I918A 497. 

98 Cal.-'-Itohlnson v. MeKnIght, 284 
P, 1(166, tO.3 Pnl.App. 718. 

93. Me.' 'Morin V. Moreau, 92 A, 627, 

113 Mi‘. 471, Ann.('M.M.l»liS.V 497. 
Volnatary statement of the couxe 

to counsol or other tlxlrd person of 
his ImpresMtons of (ruthfulnoss of 
the testimony cannot ho admitted un- 
d<*r dofi'nMO of advlca of counsel.— 
Kooh V. Pond, 19 Ohio App, 1. 

94. Me.' -Morin v, Moreau. 92 A, 527, 
112 Me. 471, Ann.CiiS.lDUA 497. 
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a. In Ghmeral 

Generally speaking, any evidence which tends tc 
show the motive or intent of the prosecutor in Institut¬ 
ing or Instigating the proceedings is admissible to prove 
or rebut the Inference of malice on the part of the de¬ 
fendant in malicious prosecution proceedings. 

On the issue of inriHce, iihiinlilT may introduce 
competent and relevant evidence tenditif? to prove 
malice on the part of defendant****> toward plain¬ 
tiff,®® hut incompetent or irrelevant evidence is 
inadmissible on this issue.®^ Jt has heeii said that 
proof may he competent to show malice which is 
not evidence of want of probable cause,althouj]^h 
usually the same evidence is admissihle to prove 
both.®® Generally spc^aklnff, any evidence which 
tends to show the motive or inliMil of the prosecutor 
in institutiiijir or instij^atinj^ the proceedings is ad¬ 
missible on the (piestion of malice,^ as that the mo- 


§ 90 

tive is other than that of bringings a guilty person 
to justice® or to accomplish some personal oH pri¬ 
vate end.® On the other hand, defendant may in¬ 
troduce any evidence which reasonably tends to re¬ 
but the inference of malice.^ 

b. Hearsay 

Evidence designed to show what Information the 
defendant had received from reputable persons and on 
which he acted is admissible to rebut proof of malice. 

Defendant may introduce evidence designed to 
show what information he had received from reputa¬ 
ble persons in whom he confided and on which he 
acted to rebut proof of malice;® but evidence which 
has no tendency to disprove malice should be ex¬ 
cluded.® 

c. Direct or Circumstaxitial Evidence 

While the defendant or his agent may testify dlrect- 


95. Ala.—SlniH v. TCimi, ino So. 213, 
221 Ma. 

Oal.—HohliiMoM V. Mi'lCnltfht, 284 P. 
105G, 102 iVil.App. 

Iowa.—cirlpp V. <''rUli‘nfi«*n, 271 N.*VV. 
•501), 223 Iowa 240. 

Mloh.—Ilowi'U V. norland. 241 N.VNT. 

201, 257 MtHl. »0fi. 

Mo.—MndHny v. WvauH. App., 174 fl. 
W.2cl 200. 

Tc‘X.-UuHt V. l»aK<'. Olv.A.tm., 62 fl. 
W.2d 037, error (llMmiPHod. 

—nul»(»r V, ThomiiH, 10 J*.2d 
1042, 45 Wyo. 410. 

28 C1..T. p 400 note 69. 

Sxprees miUio# 

In aetlon Tor mnlleloiui iproiieeullon 
expreHB mallee may he Hhowti hy 
plaintiff.-/iltUov V. 55aleHkl, 12K A. 
770, 102 floiin. 429-" 28 O.X p 400 note 
09 [al. 

Bsftuiaa to pexmJt oacperlsneiit* 

Tn former einployee'H mnlieloita 
proHee\illon aetlon aKalnat railroad 
for inalltutlnff lmr«lary pro«*»eution 
flffaInHt employee fur alleyiMily enter- 
hiff a freight ear with Intention to 
Hteal, ndinltiing evUh*ne»* an to rail- 
ronern rofnml to permit wltn»»MaeH 
to enter railroad yardn and inaUe 
leHlH an to obnervahUlty of plnlntllT’H 
moveinontn iim tenlined to hy rnil- 
joad agon! wan not 4»rror, whem 
plaintIIT 'm evldioioe wan nullleii«nl to 
K-nriporl nnding llial authority to en¬ 
ter the yard and make the tent a wan 
>;Iven. 1‘tilk V. Mlnnourl-Kiinnan- 
Texaa It. iUu 174 H.NV.2d 176, 251 
Mo. 8'B5. 

00. l4i. ttarton v. TCavnnaugh. 12 
Iwi.Attn. 322. 

38 C\.l. p 400 notea 69, 70. 

07. rM\ Ia*e v. intnhar, Mun.ApP*, 
37 A.2d 17s. 

38 (U. p 190 note. 71. 

Suheeguent traaomaotioxui 
TranHiiethuiH o<*eurplng nutweciuent 
to eemmi'ueement of erlinlnnt pro- 
cecdinKH aro not to be ccnnldf^red In 


det4‘rmlnlng ciuestlon of malice.— 
Itlehter V NeilHon, 64 r2d'61, 11 Cal. 
\pp.2d 603. 

Befasol to pexxnlt expeoelmexLts 
The iiendency of former om- 
ployee’H mnliolouR proaecution action 
agalnnl railroad did not give em¬ 
ploy 4*0 authority to make expm- 
nnuitH on railroad’s premlaes, hut 
employee’s right to make obHCrviv- 
thma of railroad’s premises Imposed 
a I'orresponding ohligaLIon to ro- 
HpiM't the roasonahlo rights of the 
railroad In Its property, with reaped 
to iwImisslhUitv of evldeno4‘ of rail¬ 
road’s r4‘rusal to permit experiments 
on certain night.—l>olk v. Mlssourl- 
ICansns-Ti^xas U. Co, 142 SW.2d 
mot, ’346 Mo. 793. 

08. Cal.—MeKenna v. ITolnlon, 60 P. 
668, 128 ('nl 97. 

M4'.—Pullen V, Ollddon, 68 Mo. 659. 

PO. Oal.--<lrlHWold v. Griswold, 77 
T*. 672, 142 Oal. 617. 

TQvldenee to show want of probahlo 
e«u«4' s <'0 siapvn 8 80. 

Tnfi*ri*ue(j of maltco from want of 
prohahh^ caxiso generally site su¬ 
pra 9 43. 

Want of psohahle oatuis im svlAenco 
of maUcs 

Wvldimco tending to show lack of 
f»rohiildo 4 *auso In Instituting tho 
proH4*<*utl(m Is admlsMlhlo to prove 
niiillee. 

4N',(1.*”M4)on<*y v. Mull, 6 fl.TC.2d 122, 
216 N.Cl. 410, 126 A.UU. 893. 

Vn.'* l*’nM*Ker v. Miller, 176 S.I9. 1«50, 
163 Va. 180. 

1. Ala.- 1 .«<‘wIh V. Pothim Drug Co., 
21 Ho,241 1 19, 247 Ala 279. 

Mont. (Mapp v. .hahood, 254 1\ 866, 
78 Mont. '561. 

Ohio.- Hurke v. K4»arn(‘y, 200 N.TO. 

6-19, C5l Ohio App. 287. 

38 ('J. p 490 note 74. 

Othsr acts of sbnUov nature 
On IsHiu* of Intent In making at- 
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tachment ofTldavlt, resort to other 
acts of similar nature and so con¬ 
nected with transaction involved as 
to bo regarded as one transaction 
may be Introduced —Cicero-Smlth 
Dumber Co. v, Denton, Tex.Civ.App., 
16 H.W2d 932. 

2. NjC.—^D ickerson v. Atlanllo Pe¬ 
nning Co, 150 SIO. 446, 1201 NC. 
90. 

Wyo.—ITuher v Thomas, 19 l>.2d 

1042, 46 Wyo. 440. 

38 C.«r. ip 490 note 76* 

a Mont.—Clapp V Dahood, 264 P. 
8*66, 78 Mont. 651. 

K.C.—Oiekerson v. Allnntlo Planning 
Co., 169 H.I6. 446, 201 N.C 90 
W.vo.—^lluber v. Tliomas, 19 P.2d 

1043, 45 Wyo. 440. 

38 aJ. p 490 note 76. 

4. Ala.— Nixon v. Samj)Ron, 110 Ho. 
700, 2li5 Ala. 368. 

OaI.--TlIehter v. Nellson, '64 r.2d R4. 
It CaI.Ai)ip3d '603. 

Mass—Higgins v. Pratt, IRO N.K2d 
595, 316 Mass. 700. 

Pa.—iLaney v. Mehlinan, 99 Pn.Hu- 
per. 188-W4»rner v, Powers, 94 
ra.Huper. 110. 

3« C.,T. p 491 note 77. 

AdmlHSlblllty of evicleneo of plain¬ 
tiff’s bad chariKdor see supra 9 •S'O. 
Froseoutloa instltatea without prob¬ 
able cause 

Diifondant has an unguesHon^d 
right to inlroduoo any compell•nt 4W- 
Ideno.o to show that, <‘ven If he did 
not have probable eaiise, ho was not 
set uni ed by mnllee In inslUuilng tho 
prosecution.—Seliuhkegel v. Oordino, 
133 r.2d 475, 66 Cal.App.2d 667. 

6- Oal.—Oorpus Juris cited iu Rich¬ 
ter V. Nellson, 64 P.2d 64, 60, 11 
Cal.App2d 603. 

88 O.J. p 491 note 78. 

6. Mleh.—Wilson v. Rowon, 81 N. 
W. 81, 64 Mieh. 133. 
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§ 90 

ly aa to hla motive In Instituting the original procoed- 
Ing and the Influence of malice therein, malice need not 
be proirad by direct evidence but may be Inferred from 
the circumstances; and a wide range Is permitted In 
adducing attendant circumstances which tend to throw 
light on the subject. 

It is generally held that for the purpose of dis¬ 
proving malice, defendant, or his agent prosecut¬ 
ing,^ may testify directly as to his relevant knowl- 
edge,8 puipose,^ motive, or belief^® in instituting the 
original proceeding complained of as malicious, and 
as to whether or not he was influenced by malice in 
instituting the prosecution.^^ It has been held, 
however, that plaintiff cannot be interrogated as to 
defendant’s motive.^^ While malice may be proved 
by direct evidence,^® it may be implied in the sense 
that it may be inferred by the jury^^ like any other 
fact, from circumstances, and need not be proved 
by direct evidence.^^ Malice, indeed, is a fact which 
in the nature of things is diflicult if not incapable of 
positive, direct proof, and must therefore rest on 
inferences and deductions from facts, for which 
reason a wide range is permitted in adducing at¬ 
tendant circumstances which tend to throw any 
light on the subject^® 

d. Prior Transactions and Belations 

If not too remote, prior traneactlone occurring, and 


the personal relations previously existing, between the 
parties may be shown on the question of malice. 

If not too remote,i7 prior transactions occur¬ 
ring,and the personal relations previously exist¬ 
ing between the parties to the present action,^® and 
feelings of hostility, enmity, and ill will formerly 
subsisting,®® may be shown on the question of mal¬ 
ice. However, abuse of ofBcial authority by an 
oflicer making an arrest, defendant not being pres¬ 
ent and not having given any instructions in that 
respect, has no tendency to show malice on the 
part of defendant.®^ 

Ill tvill toward others. Evidence of defendant’s 
ill will against persons not parties to the action is, 
in general, incompetent.®® 

e. Oondnet, Declarations^ and Admissions 

Evidence of the conduct, admleelone, and declara¬ 
tions of the parties connected with the transaction, and 
tending to prove intent, Is admissible on the question 
of malice. 

Evidence of the conduct, admissions, and decla¬ 
rations of the parties connected with the transac¬ 
tion, and tending to prove intent, is admissible on 
the question of malice.®® A familiar application of 
this principle is that evidence of conduct, admis- 


7. Iowa.—Halligan ▼. lione Tree 
VBxmera EbcchangCp 800 N.W. fl61» 
230 Iowa 1277. 

N.T.—'Schwartinsr v. Van Wie New 
York Grocery Co., 69 N.Y.S. 9 78, 
60 AppDlv 475. 

& canal Zone.—^MacDougall v. Me- 
Clean, 2 Canal Zone 6. 

Pa—Auer v. Mauser, <6 Pa.Saper. 
618, 42 vmy.N.C 40. 

9. Iowa.—^Porker v. Parker, 71 N.W. 
421, 102 Iowa 500. 

la N.J.—Bencke v. Welterabaoh, 
1'58 A. 752, 308 N.Jliaw 480. 

88 C.J p 491 noto 83. 

11. Idaho.—Clark v. Alloway, 170 P. 
2d 425 

Iowa—Halllfiran v. 'Lone Tree Parm- 
ers Eicchange, 800 NW. 661, 230 
Iowa 1377. 

N.J.—Bencke v Welterabaoh, 168 A 
752, 108 N.J.Law 430. 

88 C J. p 491 noto 63 [a]. 

12. Utah.—Hamer v. Ogden First 
Nat. Bank. 88 P 941, 9 Utah 215. 

33 C J. p 491 note 84 

Is. Cal.—Green v Stewart, 289 P 
010, 103 CalApp 618 

14b Ala—Sims v. Kent, 130 So. 213, 
221 Ala 669—Aland y. Hall, 127 
So 263. 23 Ala App 478. 

33 C J. p 491 note 85. 

15. Ala—Sims V. Kent, 180 So 218, 
221 Ala 689. 

Cal.—Green v. Stewart, 280 P. 940, 
105 OaJUApp. 618. 


I DXl—Vlner v. Friedman, Mun.App., 
88 A 2d 681. 

Iowa—Gripp v. Crittenden, 271 N.W. 
599, 223 Iowa 240. 

Ky.—Peel y. Bramlett, 181 S.W.2d 
448, 298 Ky. 20. 

Pa—Stinson y. Smith, 196 A 848, 
829 Pa 177. 

Va.—Page y. Wilson, 191 S-H. 678, 
158 Va 447. 

88 C J. p 491 note 66. 

161 Ala—Sims y. Kent, 180 So. 218, 
221 Ala 569—^Lunsford y. Diotriol^ 
9 So. 808, 98 Ala 685, 80 Am.S.11. 
79 

cal —Ziegler v Rouse, 164 P,2d 494, 
27 CaJ 2d 889—^Richter v. Nellson, 
64 P.2d 64, 11 CalApp.2d 503— 
Rohinson y. McKnlght, 984 P. 1066, 
103 CalApp. 718 

Mo —^Polk y Missouri-Kansos-Texas 
R. Co., 142 S.W.2d 1061, 346 Mo. 
793 

Pa—Stinson y. Smith, 196 A 843, 329 
Pa 177. 

88 C.J p 492 note 87. 

17. Tex—Cicero-Smith Lrumber Co. 

y. Denton, ClvApp, 16 SW2d 932. 
IB, Ala—Sims y. Kent, 130 So 233, 
221 Ala 680 

Cal.—^Robinson v. McKnlght, 284 T\ 
3056, 303 Cal.App. 738 
Ky—Poei y. Bramlett, 181 SW.2d 
448, 298 Ky. 20. 

86 CJ p 492 noto 88. 

Prior onmrfe 

Ryidence in action for mallolousi 
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prosecution, showing plaintiff, while 
police ofllccr, arrested defendant long 
before, is admissiblfl to prove motive 
and malice—FlHhor y. TuIIar, 237 N. 
W. 560, 209 Iowa 35. 

19. Ala—Sims y. Kent, 180 So. 218^ 
231 Ala 680. 

Iowa—Flshor v. Tullur, 227 NW 

580, 309 Iowa 36. 

Ky.—Pool y. Bmmlotl, 181 SW.2d' 
448, 2918 Ky. 20. 

38 C.J. p 492 noto 80. 

sa Ala—Sims V. Kent, 130 So. 213, 
221 Ala. 689. 

Cal.—Robinson v. McKnlght, 284 1* 
1066, 103 •('•al.App. 718. 

Iowa—Fisher v. TuIlar, 227 NW 

580, 209 Iowa 36. 

Tex.—Rust V. Page, Olv.Aj^p., 63 S.. 

W,2d 037, error dismissed. 

83 CJ. p 492 note 00, 

ai. N/3.—Jones v. Wilmington & \V.. 

R. Co., 34 S.10. 398. 126 M.(1 227. 
aa. Tnd.—Shanks v. Ilobinson, 80 N 
JO. 616, 130 Ind. 479. 

Ulnh—IJanii>r v. (>gdi»n First Nat. 

linnk, 33 T*. 911, 0 IMah 215. 
as. Ala.—Sims y, K(>nt, J30 Ho. 218.. 
221 Ala. 689. 

Cal—Rohinson v. McKnlght, 281 
1066, 103 (^nl.App. 718. 

Ohio.—Rurki* V. Kearney, 200 N.R 

619. 61 Ohio Ajr>i>. 287. 

38 0,J. p 492 note 91. 

Bvldsaoe of piurfeisa'' altsroatloiv 
over automobile repair bill was per^ 
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sions, or declarations of defendant which, consid¬ 
ered as a whole, are inconsistent with proper mo¬ 
tives IS admissible on the quebtion of malicc.^^ It 
has similarly been held that acts and conduct of 
plaintiff known to defendant before commencing the 
prosecution and sufficiently connected with the pro¬ 
ceedings complained of are admissible to show good 
faith on defendant’s part and the absence of mal- 
icc.25 Subject to limitations applicable to the ad¬ 
mission of evidence of conduct, admissions, and 
declarations of defendant himself, evidence of the 
conduct, admissions, and declarations of his duly 
authorized agent in connection with the prosecution 
complained of is admissible on the question of mal- 
ice.2® Kvidence of malice of an agent not par¬ 
ticipated in by defendant is, however, inadmissi¬ 
ble ,^7 and declarations of the attorney for plaintiff 
in the suit complained of, not made in his pres¬ 
ence' and not brought home to him in any way, arc 
inadmissible to show malice in bringing the suit.®® 
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f. Original Proceeding and Incidental Facts 

Proceedings or testimony taken In the former ac¬ 
tion having a natural tendency to show malice may be* 
proved. 

Any proceedings taken or any testimony taken in* 
the former action having a natural tendency to show 
malice may be proved but evidence having no* 
bearing on the question of malice is immaterial and 
should be excluded.^® 

g. Other Actions 

Evidence of other Judicial proceedings tending to> 
establish or rebut the inference of malice la admissible. 

Evidence of other judicial proceedings cither tend¬ 
ing to establish malicc^i or tending to rebut the in¬ 
ference of malicc!*2 IS admissible. 

h. Advice of Oonnsel or Persons ISTot Learned. 

in the Law 

In order to repel an inference of malice, evidence 


tlnent to of mnliou In iLc*tloii 

for mallciouH proHOCutlnn cm chiirKc* 
of filoallnff aulomohlP*. —l>/vvia v. 
Pezcl, 20 P.2d m2, 121 C'‘aLAi)i). 4'(l. 

S4. V* Kent. 130 213, 

221 Ala. 580 

Cal - UoMnwem v. MoKnIiTht. 284 P. 

10',16, 103 (Mt.Anp. 718. 

Mass.—Ulc»h V. Uciffern. H6 216, 
260 Mass. 687. 37 A.L.U. 060. 
Wyo—Huber v. Thomas, 10 P,2d 
1042, 4.1 VVyo, 140. 

88 O.J. p 402 note* 06. 

Subseatieiit ooaiaaot 

(1) Mvltiener of subsc'ciueiit eem- 
duci of ({f*fendnnt is admissible to 
pro VO the moUven which liillueiiee 
the proseout ion. Ooxpns ^uris oited 
la Happ V. Tjfihood, 2.11 P. 8*66, 7H 
Mont. 6.11-*38 v 402 nolo 06 [a] 
(4). 

(2) Thus evidenee thnt, after se- 
Gurliif? nrrent of tenants, landlord 
removed tools elalmed by tenants, 
was admlMsil>Ie t(» show inaliee.* • 
Olapp V. Jmhood, 2.11 1*. 866, 78 Mont. 
661. 

(3) 'So ovldencc* of dbimlnsiil of 
proseeulion is admissible on ciues- 
tlon of mnlic'e and rc>.MUltiii(f Injury.' 
NUeti V. Hnnwwuin, 110 So. 700, 2U.1 
Ain. 368. 

Improper advanceg 
In feimrie plnlntlff's net Ion for 
malielouM ipros(>(*utlon on eharn*‘H of 
converting w* embessslinK cb‘fi*ndnnrM 
money, plMlntin’'n leslltnony Hint de¬ 
fendant mad" imrii'opor ndvaiu'es to¬ 
ward plaint nr. ‘04k».d her for dates, 
and ofTercui to buy her a fur c*ont, 
was competent on ciuentlori of de 
fondant’s mallee or motive for tirose" 
culion.—V. Hramlett, JKl WAV. 
2d 448, 208 JCy. 20, 

6-1<W 


Tlireats and eacpresslons of 111 will 

ere admissible* 

Ala.—Hlms v. Kent, 130 Ho. 213. 221 
Ala. 61.10. 

NT.P. -Nnsslf V. Ooodman. 166 S.M. 

308, 203 N.O 461, 86 A L.Tl. 216. 
Tex,—Uust V, (lIv.App, 62 S. 

W.2d 937, error cllamlssed, 

38 C\J. p 492 note OB [<*i. 

Seca and activity in pushing the 
prosecution against platntlir are 
properly admittcsl to juove malice, 
Ala.—Sims V. Kent, 130 Ho. 213, 221 
Ala. 689. 

Tex.—liindsay v Woods, Olv.App., 
27 H.\V.3(l 263. 

W.Va.—Corpus gnris oited in Wllmor 
V. Kosen, 135 H.IO. 22,1, 227, 102 W. 
Va. 8, 40 A.h.K. 261 
.18 <U. t) 492 note 06 [dl. 

Rejeotion of oifor to oomproxnlse 
Tex.- -Mosley v. Harkins, •dlv.App., 
147 H.W.2d 309. 

X«ettor dismissing plaintiff 

tn nmliebiuH proseeutlon action 
against railroad, admission of h*tter 
slgn<‘d by railroad’s superliiti'iident 
notifying plninllff of plaintIfP's dis¬ 
missal from servlet* as swllehman 
for having been seen enlerlng and 
bsivlng ear eontalnlng merehatidlse 
at' niglii without lighted laiU(*rn, 
while ear eenlnlning marehandise 
was hieuted In more or less seeluded 
spot, ■was not error, •-l*olk v. Mis- 
Hourl-KauMHM-TeNUH U, 142 H.W. 
3d 1(161, .146 Mo. 70.1. 

Xietter written by plaintiff’s oonn¬ 
sel to defendant after plaiiitlHf had 
been bound over (f» Ibe grand Jury 
was ndmisMlhle to sliow the ndallon- 
fiblp, eonduct, ami atiituile of di*ff*nd* 
ant toward plaint iff. Timmas vt 1^. 
<C. U. liasnrua ^ (1o., Ohlti -Vi>P.» 57 
.N[,b3.2d 103. 


25. Ala.—^Tltls V, Burroughs, 6 Ala. 
733 

18 C1.J p *193 note 9'6. 

Relations between plaintiff and 
neighbors 

Tn action for malicious prosecu- 
ilon based on charge of disturbing 
pea<u*, evldcneo of relations betwe(‘n 
plaintiff and her neiglibois was rele¬ 
vant to throw light on relatltinship- 
of part lea to (*ach other, or to th«*ir 
neighbors who were witnesses, and 
related genc‘rally to subject matter 
concerning which plaintiff had U‘s- 
tl/led as h(*ing pertinent to issue of 
malleo, where action Involved had 
grown out of a n(»Ighborliood quar¬ 
rel of a continuing character.--551eg- 
lf‘r V, Jteuso, 164 P.3fl 404. 27 C''al.2(l 
380. 

26. T’a.—Farneth v. Commorelnl! 
Credit Co., 160 A. 80. 313 Pa. 433 

38 (\.J. p 403 note 08. 

27. Ala.- -MUson - flu.ssell - Wlib 
Ingloii (^>. V. Hontmers, 121 Ho. 42. 
210 Ala. 33. 

28. (In.--Farrar v, Hraekett, 13 H.W. 
686. 86 (la. 4'0;{. 

29. Mont,--ruullo V. I’oman, 26i5 I*. 
730, 70 Mont. 226. 

N^.(^ ITarris v. HIngletary, 137 H.TO 
724, 103 N,C. n»M3. 

38 (\.l. p 103 note 1. 

30. lown Donnelly v. Burkett. .14 
N.VV. nSfi, 76 Towa 613. 

Mo,' Heovlll V. Clnsner, 70 Mo. 440. 

Sl« -r’a!. *IIi‘rrnani*e v. illaelcburn, 41 
P.2d 668. 4 <Jal.App.2d 677. 

Mo.—Dindsay v. Javans, App„ 174 
\V.2<1 300. 

.18 C„7. p 403 note 3, 

32. Mieh.- Fowles v. Tlaydon, 80 
\V. 330. 120 Mich. 6416. 

38 C.J. p <104 noto 4. 
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§ 90 

Is admissible to show that the defendant acted on ad¬ 
vice of counsel after fully and truthfully stating all the 
facts of the case to him, and also, according to some 
authorities, to show that he acted on the advice of 
persons not learned in the law. 

Evidence that defendant acted on the advice of 
counsel is admissible to repel an inference of mal- 
ice,88 provided it is shown what facts were stated 
to counsel when the advice was obtained^^ and that 
the facts so stated amounted to a full and true state¬ 
ment of all the facts of the case.®® The omission 
of any material fact in making the statement, wheth¬ 
er by design or otherwise, would render the advice 
nugatory.3® Evidence that defendant made false 
statements to the prosecuting attorney to procure 
plaintiffs arrest is material to the issue of malice.®^ 
On the other hand, evidence that defendant dis¬ 
cussed the matter with the judge of the municipal 
court and was advised by him to institute the pro¬ 
ceedings, the nature and details of the discussion 
not appearing, is not competent evidence to show 
the absence of malice,®® and such evidence is compe¬ 
tent, if at all, on the issue of malice only on a show¬ 
ing that a full and fair statement of the facts was 
made to a magistrate or judge who was learned in 
the law, whose advice was acted on in good faith.®® 
Evidence of the prosecuting attorney’s opinion ex¬ 
pressed to the trial justice based on statements made 
by defendant to the justice is not admissible on the 


64 aj.s 

question of malice in the absence of any showing of 
defendant’s knowledge thereof.^® 

Advice of persons not learned in the lazv. While 
there is authority to the effect that acting on the 
advice of one not a counselor or attorney at law 
is incompetent to disprove malice,4i there is also 
authority to the contrary.^® 

I 91 . -Termination of Original Proceed¬ 

ing 

In an action for malicious prosecution, evidence Is 
admissible to show the termination of the prosecution 
complained of; and this may be proved by the produc¬ 
tion of the record in the proceedings, or a certified or 
examined copy thereof, or of secondary evidence when 
a proper foundation has been laid. 

In an action for malicious prosecution, evidence is 
admissible to show that the prosecution complained 
of was terminated by the acquittal of defendant 
therein^® or by his conviction,^^ but evidence of 
acquittal of a charge other than that complained of 
IS irrelevant.^® The fact that the original, judicial 
proceeding had been prosecuted to a final determi¬ 
nation in favor of plaintiff may be proved by the 
production of the record in the proceedings com¬ 
plained of,^® or a certified or examined copy there- 
or of secondary evidence when a proper foun¬ 
dation has been laid.^® However, it has been held 
that this is the only purpose for which evidence of 
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33. Ga.—Davis v. Stephens, 164 S B 
111, 45 Ga.App 227. 

Iowa.—^Richmond v Whitaker, 2(55 N. 

W. 681, 218 Iowa 606. 

Tex—^McCaskill v. Clay, CivApp, 
2'84 SW 643. 

Va.—^Munger v. Cox, 131 S.E '841, 
14'6 Va. 574, rehearing denied 182 
S E 687, 14<6 Va. 574 
38 C J. p 430 note 53, p 494 note 15 
Admissibility of evidence of advice 
of counsel on question of. 
Damages see infra § 92 b. 

Probable cause see supra S 89 

34. Colo—^Brooks v. Bradford, 36 P 
303, 4 Colo.App 410 

W Va.—CoEpns Juris cited In Wllmer 

V. Rosen, 135 SB. 225, 227, 102 W 
Va. 8, 49 ADR 261. 

35. Ind—^Flora v Russell, 37 N.E. 
593, 1318 Ind 153. 

38 C.J. p 494 note 7. 

36- Md—Cooper v. Utterbach, 87 
Md. 282 

37. Mont—^Puutio v. Roman, 245 P 
523. 7>6 Mont. 105 

38. Ala—^Penney v. Warren, 115 So 
16, 217 Ala. 120. 

33- Ala—^Penney v Warren, supra. 

40. Iowa—Jackson v. Miller, 295 N. 

W. 173, 229 Iowa 694. 

Reason, for rule 

Defendant could not have followed 
in good faith advice that never came 


to him For that reason the testi¬ 
mony proffered would have availed 
defendant nothing in the way of con- 
flrminsr his contention that there was 
good faith and lack of malice on his 
part—Jackson v. Miller, supra. 

41, Ind—^McCullough v. Rice, 59 
Ind. 680. 

48- Va—^Munger v. Cox, 131 S.E 
841, 146 Va 574, rehearing denied 
132 SE. 6'87, 146 Va 574. 

38 C.J. p 494 note 10. 

Justice of 'the peace 
Defendant may show as a circum¬ 
stance tending to prove absence of 
malice that he acted on the advice 
of a justice of the peace—^Burke v. 
Kearney, 200 KE 649, 51 Ohio App. 
287—38 C J. p 494 note 10 [b]. 

City treasurer 

In action for malicious prosecu¬ 
tion, defendant’s testimony regard¬ 
ing nature of advice defendant re¬ 
ceived from city treasurer, who had 
been chief of detective bureau of mu¬ 
nicipal police department, before go¬ 
ing to district attorney’s office was 
held admissible on question of mal¬ 
ice.—Richter V. Neilson, 54 P.2d 54, 
n Cal App.2d 503. 

Folioe oflloer 

(1) It seems that, for the purpose 
of disproving the charge of malice 
and to show good faith, evidence of 
advice given by policemen ajcd de- 

1074 


tectives or like omcers is admissible 

—Richter v. Neilson, supra. 

(2) But evidence of polico officer’s 

advice was held properly excluded — 

Robinson v. McKnight, 2*84 P. 1056, 

103 CalApp. 718. 

43, Pa.—Shafer v. Meadvllle Tele¬ 
phone Co., 99 Pa.Supor. 225—^Auor 
V. Mauser, 6 Pa Super. 618. 

38 C.J. p 487 note 27. 

Admissibility, on issue of probable 
cause, of evidence of record of 
original proceeding showing ac¬ 
quittal, dismissal, discharge, or 
conviction see supra § i89 d. 

44i Pa—Shafer v. Meadvllle Tele¬ 
phone Co., 99 Pa Super. 225—^Auor 
V. Mauser, 6 Pa.Super. 618. 

45. Ala.—^Nixon v. Plorco, 111 So 
200, 21 AlaApp. 501, certiorari de¬ 
nied 111 So. 201, 215 Ala. 4154 

46. Iowa.—^Richmond v. Whitaker, 
255 N.W. >681, 218 Iowa '606. 

Pa—Savilz v. .Singer, Com.ri., 89 
PitisbLeg.J. 512. 

38 C.J. p 487 note 27, p 494 note 11 

1^ 

47. Ill.—Lulhmers v. Ilasel, 212 Ill. 
App. 199. 

38 C.J. p 494 note 12. 

48. Ark.—^Hooper v. Lee, 12 Ark. 
779. 

Tenn —^Miller v. Martin, 10 Tenn 
App. 149. 

38 O.J. p 495 note 13. 
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§ 92 


this character is permissible,49 provided proper ob¬ 
jection is niadc.5^ Specifically, the record of the 
quarter sessions,or of the police court,entries 
in the justice's docket,53 the original warrant with 
the acquittal duly indorsed thereon,54 the grand jury 
docket showing “no bill,”56 the indictment contain¬ 
ing the indorsement “dismissed,”5® findings that 
the ground for an arrest did not exist,57 the ver- 
dict58 and judgment59 of the court in which it was 
determined, and the record on appeals® have all been 
held to be properly admissible for this purpose. If 
the record of the former action proves that such 
action terminated after the action for malicious 
prosecution was commenced, however, it is inad¬ 
missible in evidence.®i 


§ 92. -Damages 

a. In general 

b. Mitigation of damages 

c. Aggravation of damages 

a. In Cteneral 

In order to show the extent of the plaintiff’s In¬ 
jury, any evidence reasonably tending to show the nat¬ 
ural and probable consequence of the defendant’s act 
Is admissible, but evidence as to damage which Is re¬ 
mote and speculative Is not admissible. 

In order to show the extent of plaintiffs injury, 
any evidence reasonably tending to show the nat¬ 
ural and probable consequence of defendant’s act is 
admissible,®^ and direct proof of the amount of 


Wlxere the record is aaibiiraiotuif 
oral toHtiniony Ih aUmlHHiblo to nhow 
tho tcTmlnallon of the action in 
plain LI rP*M favor.--■WoodrufC v. I’OHch- 
rn, 15 Ohio A.i)p. 276. 

XhTeot of odnilsslon hy defendant 
If a defendant In inalhdouH prone- 
euLton action admitted only that cer¬ 
tain wUncftHCH wouhi toHtify to cer¬ 
tain faclH tendiujf to show dlKintHHal 
of the erlminal iproaerutlon, leaving 
it for Jury to determine weight of 
HiK'h teallmony or if there had been 
any dlapute na to facta which plaln- 
tiir In maUelouH proHeeuiion suit had 
to proves plaint iff would he entitled 
to Introduce evldemu^ timdlnK to 
prove that proHc<‘utiou had ti‘rminat- 
cd in hlrt favor before InHlltution of 
HUit.—Polk V. 'Miwiourl-KanHnM-TexnH 
n. Co., Itl tH.VV.2d m, 3tl Mo. 1213, 
111 A.r..U. «73. 

4S. XU.- Anderfion V. ^bMeteher, 22S 
in.App. 372. 

TCan.- H\Vf*eney v, T’erney, 10 P* 338, 
40 Kan. 103. 

38 C.J, p 4 011 nolo 14. 

CO. tll.- Andc^rr.on v. Ifleteher, 333 

in.App. 373, 

61. Va.x- y.eliley v. Htorey, 12 A. 560, 
117 I’n. 478. 

63. Me. ' tlrainerd v. Uriiekidt, 33 
Me. 580. 

C3. Mo." Polk V. MiMCOuri-Kanaan- 
Texaa It. ('o.. Ill H.W.lJd 138, 341 
Mo. 1213, 114 873. 

38 aj. p •If),” note 18. 

64. Ky.» I)ouKh<*rty v. Doracy, 4 
lUbb 307. 

88b Ala.' Abhmdou Mllla v. (IroKan, 
62 Ho. non, M17 Ala. M6 Shannon 
V. Hlmma, 140 So. f>74, 116 Ala.. 673. 

89. Md. Smith V. Ilrown. 86 A. 606, 
il6 Md. 236. 

87. Neb. -Miller Itank v, Utehmon, 
64 N.W. OtW. 68 Neb, 731 Ober- 
nalte y. Johniton, 'riA N.Vy, 30, 36 
Neb. 772. 

88. Tex. Hutor V. Wood, 18 'S.W. 
321, 76 Tax, 403. 


69. Mich.—QEIoUnea v. Horgor, 66 N. 

W. 3, 96 Mich. 408. 

38 •C.J. p 495 note 25. 

SO. Ind.—Conduit v. Dickon, '3 
JUindif. 21*6. 

38 C.J. p 405 note 26. 

61. 111.—ICitazlo V. Sinis>Hon, 2 Ill. 
30. 

68. Ala.—OoxpiLs ornxls cited in 
Walker v. tlrahom, 172 So. 66'5, '660, 
233 Ala. 639. 

Cal,' -Uressnlkor v. T, J. Topper Co., 
ns l’.2d 176, 146 Cal.App.2d 435. 

38 (1.J. p 495 note 29. 

AdmlHHibiliiy of evldenco of: 
<lharael<‘r or reputation of parties 
aa bearing on queation of damag- 
CM aei* aupra 8 66. 

IfJnunelal condition of partlen on 
quc'Htion of damagos soo supra 5 
87. 

Mental snffsxlng is elemi^nt of 
daniageH, and ovldencc of eharacl(‘r 
and extent thereof in adrnlMHlble.— 
ir. S. r^eyitmn Co. V. Short, 283 S.W. 
96, 314 Ky. 272. 

Ck>nflaomont in JaU 

(1) Proof that plaintiff was con- 
lltnul In Jail <ui<l the dural ion of his 
Imprlaonment is admlHslble.—Wilson 
V, Vasr.ar, 108 So. 850, 214 Ala, 43i3 
- '38 i\J. p 40)3 note 20 Tdl, fol. 

(2) lOvidenec that plaintiff became 
Infeeled with Ilec In Jail and was de¬ 
tained from ff<»lng to sec sick wife 
in eompettmt on cuieHtlon of mental 
iiufTcrlng, • If. H. Leyman Co, v. 
Short, 283 H.W. 96, 214 KTy. 272. 
nvidtnos as to plointitf’s fomUy 

(1) Proof that platniUf had a fam¬ 
ily with whom ho was UvIuk at tho 
time of the proMceutlon comiplnln<‘d 
of was ndmlHaUdt*. Wilson v. Vas- 
sar, i08 So. 260, 2M Ahu 43'5—38 (7. 
J, p 405 note 29 [g]. 

(2) Testimony relative to membiTS 
of family pmaoni at time of arr<*Hl 
wna atimlssiblf^— Ilepker v. 
Hehmlekle, 230 N.W. X77, 300 Xowa 
714. 

(3) lOvldcnce of elfoct of plaintiff's 
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nrroat on membors of immediate 
family was admissible only as bear¬ 
ing on plaintiff's suffering on ac¬ 
count of alleged wrongful prosecu¬ 
tion, not as showing Injury sustained 
by family.—^Thomas v. B^ost, 27 P.2d 
4'50, 83 Utah 207. 

(4) Admitting testimony that 
plaintiff's children cried when plain¬ 
tiff was arrested and that they wor¬ 
ried about whether ho would bo 
placed in penitentiary was held not 
erroneous, where followed by testi¬ 
mony that plaintiff was worrlod by 
children's conduct.—^Thomas v. 
Frost, supra. 

Aefusal to xMnove haadouJEli 

Plaint Iff's evidence that ofllcer re¬ 
fused to allow him to remove hand¬ 
cuffs to eat was admissible.—Ameri¬ 
can Surety Co. v. I’ryor, 115 So. 176, 
217 Ala. 244. 

Oiroulatioa of report of amest 04r 
proseouitioiL 

(1) Xn action for malielouH prose¬ 
cution, ovldenoe that a report was 
circulated in neighborhood where 
plaintiff lived that plaintiff was a 
Jail-bird and had stolen an outmno- 
bllo was ipropcrly admit led, notwith¬ 
standing Its hearsay nature, as show¬ 
ing injury which plaintiff had suf¬ 
fered.—-Miller V. XjOC, 3'53 P,2d 100, 
66 Oal.App.2d 77*8. 

(2) XAkewIse plaintiff's evidence 
that tho fact that he had been Indlet- 
ed and <imrgi*d wIlU crime was gen¬ 
erally known in cornmunilles whore 
defendant lived and had his iplaco of 
business was admls«ll)le.--]VIlller v. 
Greenwood, 10 H.N3d 76'8, 218 N.C. 
146. 

(3) Newspaper articles were ad- 
misHlblo in action to prove damage^ 
caused. 

Cal.—Diggs V. Arnold Dros., 23 1’. 

2(1 71, 1'32 OaI.A|>p. 618. 

Mo.—Mo Hoy V. Dugan, App., 101 S. 

W.2d 070. 

Tenn.—Miller ▼. Martin, 10 Tonn. 

App. 140. 

38 C.J* p 495 note 29 LfJ* 
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the loss is not necessary.®^ Evidence relating* to 
damage which is remote and speculative, however, is 
not admissible,®^ and evidence is not admissible to 
show injuries resulting from conditions over which 
defendant was not directly responsible, and over 
which it does not appear that he exercised control.®® 

Counsel fees. Plaintiff may introduce evidence as 
to the amount paid as counsel fees for defending the 
prosecution,®® or as to the value of such services,®'^ 
although defendants, if they believe such amount to 
be excessive or unreasonable, would have the right 
to show such facts.®® In an action for malicious at¬ 
tachment, evidence of attorne3r*s fees of plaintiff in 
connection with the entire matter, including dis¬ 
charge of the attachment and defense of the main 
action in the trial court and on appeal, is improp¬ 
erly admitted; and if it is impossible to separate 
those fees applicable only to the attachment from 
those applicable to the main proceedings all should 
be excluded.®® 

b. Mitigation of Damages 

The defendant may prove alleged facta which tend 
to mitigate or otherwiae reduce the damages. 

Defendant may prove at the trial facts set forth 
in the answer which do not amount to a total de¬ 


fense but tend to mitigate or otherwise reduce the 
damages,^® such as facts explanatory of defendant’s 
motives and tending to show that he was not actu¬ 
ated by malice in instituting the prosecution com¬ 
plained of.7i PlaintifTs actual guilt of the of¬ 
fense charged where he was discharged merely for 
want of prosecution,^® and also, as shown supra § 
86 b (2), his general bad character, may be shown 
for this purpose; and it may be shown that plain¬ 
tiff’s separation from his family and any humiliation 
resulting from his continued detention was due to 
his failure to give bail when he had the opportunity 
to do S0.7® In cases in which, as discussed infra § 
114, exemplary damages may be awarded, evidence 
may be given in mitigation of damages to prove 
advice of counsel^® or advice of detectives;'^® but 
where it is held, as discussed supra § 46, that ad¬ 
vice of counsel is a complete defense, it is error to 
limit the admissibility of evidence of advice of 
counsel to the question of mitigation of damages.^® 
Although acting on the advice of a magistrate or 
justice of the peace after stating facts to him fully 
is no defense to an action for malicious prosecu¬ 
tion, this fact may nevertheless be shown in miti¬ 
gation of damages.^^ Evidence which has no rele¬ 
vancy on the question of damages should be ex¬ 
cluded.^® 


(4) So evidence as to newspaper 
account of plaantifTs arrest was ad- 
rnissmie, notwithstandingr defendant 
alleged that he did not procure such 
publication.—^Bernstein v. Simon, 285 
P. 875, 77 Colo. ISd. 

(5) Evidence of newspajier Items, 
giving account of plaintiff's arrest, 
trial, etc, was competent on aues- 
tlon of damages to extent of showing 
publication of plaintiff’s arrest and 
prosecution, but without comment or 
detcul —^Peel v Bramlett, 181 S W.2d 
%4i8. 298 Ky. 20. 

Cbaraotex said posltloiL of parfeUs 

(1) In determining amount of 
damages for malicious prosecution, 
court may consider parties* character 
end position and all circumstances 
attending transaction.—^Dlggs v Arn¬ 
old Bros., 28 P.2d 71, 182 CaXApp. 
518. 

(2) In action for malicious Institu¬ 
tion of bankruptcy proceeding, evi¬ 
dence showing plaintiffs' standing as 
merchants was held competent in 
showmg damages.—Nassif v. Good¬ 
man, 166 GB. 808, 203 N.C. 4151, 8>6 
^.liR 215. 

CSuuigo !taL oomjplaibLt 

As bearing on question of damages, 
defendant in malicious prosecution 
may show when change In the crim¬ 
inal complaint, making It good, was 
made—Sprlck v. Schreiner, 220 N. 
W. 860, 58 S.D. 892. 


Sajuxy to oxodit; loss of profits 
Or—Korn v. Green, 276 P. 1112, 129 
Or 186. 

63. Mo.—Stoker v. Blnlff, App., 83 
SW.2d 977. 

64L Ala.—Corpus gnxis dted 1& 

Walker v Graham, 172 So. <665, 660, 
283 Ala. 639. 

88 iC.J p 495 note 80. 
eSi. Ark.—lledman v. Hudson, 186 S 
W. '312, 124 Ark. 26. 

8‘8 CJ p 496 note 81. 

86. Ala.—Street v. Browning, 08 So 
202, 210 Ala. 331. 

8*8 C.J p 496 note 88. 

67. Ohio.—Thomas v. F. & B. Lazar¬ 
us ft Co., App, 57 NB.2d 108 
eft Ind.—Smith V. Graves, 108 H.B. 

168, 59 Ind App 55. 

69. Ohio—Smith V Transamerlcan 
Freight Lines, 51 NB2d 308, 73 
Ohio App. 230 

Admissibility of evidence as to dam¬ 
ages for wrongful attachment see 
Attachment 6 550 d 
7a wr—Barron v. Topllffe, 241 N. 

T.S 606, 229 AppLiv 217. 

Tex—^McAllister v Grice, Clv.App., 
a'SS S.W. 1001 
38 O J. p 496 note 85. 

Defendant’s testimony on what he 
rsUed in laying of Information for 
p'>amUff*s arrest is admissible on 
question of mitigation of damages 
under partial defense alleged in an¬ 
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swer.—Gordon v. Durst on, 876 H.T 
S 79, 212 App.Div. 902. 

71. N.T—Bnrron v. Topllffe, 241 N. 

7S. 605, 220 AppDiv. 217 
38 C J. p 496 note 85. 

ISEonest belief la ohazge made le 
competent ovifhence. 

Miss.—Brown v. Klsnor, 6 So.2d 611, 
192 Miss. 746. 

N.C.—Gray v, Cartwright, 98 S.B 
432, 174 N.a 49. 

7a SC—Glover v. Koyward, 94 S.B. 
876, 108 S.C. 486. 

73. Ala—Sloss-Shofllold Steel & 
Iron Co. V. Davanoy, 66 So. 523, 189 
Ala. 664. 

74. Ga.—Shores v. Brooks, 6 S.B 
429, 81 Oa. 12 Am.S B. 882. 

88 C.J. p 406 note 41. 

Admissibility of evidence of odvloo 
of counsel on question of: 

Malice sec supra 5 90 h. 

Probable cause see supra S 89 1, 

76. Ill,—JTirsch V. Feeney, 83 Ill 
548. 

7a Ohio—Hartg v. Lepasky, App.i 
49 f7.B.2d 594, second case. 

77. Ala.—Nixon v. Sampson, 110 So 
700, 215 Ala. 368. 

88 C.J, p 496 note 44. 

Advleo of magistrate* as no defense 
see supra 9 48. 

7a Md.—Owens v. Owens, 82 A. 247, 
81 Md, 618. 

38 C.J. p 496 note 46. 



MAL1C10V8 PROSECUTION 


54 O.J.S. 

c. Aggravation of Damages 

Circumstances of personal Insult, Indignity, outrage, 
tiumillation, or discomfort are properly shown to aggre¬ 
gate damage if they are the natural and proximate re¬ 
sult of the defendant's acts. 

As considered infra § 114, in most jurisdictions 
plaintiff may recover exemplary or punitive dam¬ 
ages where the requisite elements for the allow¬ 
ance thereof exist. Circumstances of personal in¬ 
sult, indignity, outrage, humiliation, or discomfort 
are properly shown to aggravate diimagc, if they arc 
the natural and proximate result of defendant's 
acts,^® but not otherwise.^® Evidence of defendant's 
social position®^ or of his influence in the communi¬ 
ty®® is inadmissible. 

§ 93. Weight and Sufficiency of Evidence 

In order to sustain a recovery In an action for 
malicious prosecution, all the essential elements of the 
cause of action must be established by a preponderance 


§ 93 

of the evidence, and according to some decisions the 
proof must be positive, clear, or clear and satisfactory. 

In order to sustain a recovery in an action for ma¬ 
licious prosecution, all the essential elements of the 
cause of action must be established by a preponder¬ 
ance of the evidence;®® and according to some de¬ 
cisions the proof must be positive,®4 clear,®® or clear 
and satisfactory.®® The proof should be consistent 
with sound logic and elementary principles,®"^ and a 
careful examination thereof is required.®® Differ¬ 
ent evidence is required to establish malicious prose¬ 
cution where the case is investigated by the gran<l 
jury with aid of the solicitor, and an indictment re¬ 
turned on its own findings, and where the prosecu¬ 
tor makes the necessary oath that probable cause 
exists to believe the party charged guilty of the of¬ 
fense.®® 

In the notes will be found cases in which the evi¬ 
dence was held suflicient®® or cases in which the 


79. Tox.—Warwick v. Plrat fitoto 
Bank of Ternp^o. t'iv.App., 296 S. 
W 348. 

88 CJ. P 496 note 47. 

Arrest may T>r<»vo<l merely in 
asaravalion of malioioun iiiroiiaoution 
and to liKToaHo <lfunai«,<*ii. -\Varwl<‘k 
V. First Stuto Bank of T(*mplo, su¬ 
pra. 

80. l*a.—Mobley v. Storey, 12 A. 569, 
117 I»a. '178. 

88 ax p 407 note 48. 

Oondnot of arresting ottoor 

(1) ArrestIng ollloor's mistreat¬ 
ment IS not matter <if agiTravatlon, 
in suit for mallolouH prosooutlon un- 
lesH part iolpiit 0(1 In by dotVndaut.^ 
Nlxou V. Pioro(», 111 Ho. 200, 21 Ala. 
App. 091, corliorfirl Uoniocl III Ho. 
201, 216 Ala. 4-34 - 38 tl.X t> 497 nolo 
48. 

(2) Bui ovidenre of conduct of ar¬ 
resting oltl(*(*r wiia held not f)bJ<»c(lon- 
ablo in abnenre* of ahowlng of nbuac 
of authorlt.v. ‘ Lchincr v. Hmilli, 2-84 
S.W. I'OT, 220 Mo.App. 261. 

81. Mo. —Honfro v. ITIor, 22 Mo. 
App 403. 

AdmlHsnillify of ovldcnco of financial 
condition of prirticH on (lucatiou of 
exemplary danuiKoa see aupra 8 
87. 

83. Minn.--Book V. HmiiU, 29 NtW*. 
69, 36 Minn. 465. 

83. Ark.-'Mngb'r v, CJrockmoro, JIO 
«.W.2d 497, 196 Ark. 717. 

Fla. -Ward v. Albm, 11 Ho.2d 193, 162 
Fla. H2‘ Duval .Icwclry <?o. v. 
Smith, 136 Ho. 878, 102 717 

Oorpusi gcLxls cited la Tatum Bros. 
Ui*al Mutate A investment (Uu v. 
Watson, 100 Ho. 623, 626, 92 Fla. 
27-8. 

Ohio.- Hmllh V. Transamcrlcan 
Freight Idncs, 61 N.W.2d 3tW, 72 
Ohio App. 230. 


Okl—Beilis V. Smith, 17 P.2d 97i5, 
160 Okl. 294. 

Or.—KuhnhAUHcn v. Staclolman, 148 
P.2d 230, 174 Or. 290, roh<*arlng de¬ 
nied 149 l>.2d 168. 174 Or. 290. 
n.T,— Bnisco V. Morry, 170 A. 84, '6'1 
n.t. 108. 

W.Va.—ITuntcr v. Bcckley Newspa¬ 
pers C irp., 40 S.BS.2d *332. 

38 (l.X p 497 note 66. 

AJOaOkavit and senroh warrant must 
appear jn evidence in malicious pros¬ 
ecution based on issuance of warrant, 
in ord(«r for evidence to he suinolcnt 
to support the vordict.—Bryan v. 
nancy, 168 S,W. ll^e. 46 Oa.App. 624. 
84. Wont of probable oanse must bo 
established by posit I vo proof,—Ban¬ 
ana V. Auger, iGO N.K. S5i3, 262 Mass. 
427. 

36, Da. Musant v. Unity Industrial 
iilfo immrnnce and Hick Benc'ilt 
\.*wVn of New Orlenmi, 106 Ho, 654, 
IlK"! I4A. 317- Maloney v. Doiino, 15 
Da. 278, >35 Am.D. 204. 

Mo. ailgglns V. Kiiiekmeyer-bncer 
I leal I y ft Invent ment Co., 74 iS.W. 
2d 805, 3.1.1 Mo. 1010. 
l*a.* '.\Uman v. Htandard Uefrlgero- 
tor ro., 173 A, 411, 316 I'a. 466. 
Tl.1.-• Benumler v. Brovensal, 193 A. 
ri.*tl, m II.D 472. 

H,I>. -Brown v. Keyos, 223 N,W. 819, 
54 H.D. 506. 

Tex. • -Cenoveso v. Ilarllngen IMggly 
Wiggly, Clv.App., 32 H.W.2d 370, 
iiftlrmed (lenovese v. Butt, <V)m. 
App., 48 H.W.2a 687. 

86. N.Y.- Berkowlch v. Kommel, 107 
N.Y.H. nn, 

Tex,--HuUlvim v. O'Brien, OlV.App, 
86 H.VV.2d 1106, error refused-- 
Maytag Houthwestorn Co. v. 
WIghtman, Olv.App.. 81 HW.2d 
713, error dismtssod. 

87. Wyo.' -Benton V. Canning, 118 B, 
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2d 1002, 67 Wyo. 300, 138 
300. 

83. Wyo.—Ponton v. Canning, supra. 

83. Ala.—Bryant v. Hartford Fir«» 
Xn.s. Co., 159 Ho. 685, 230 Ala. 80. 

^ U.S.—Walton Trust Co, v. Tay¬ 
lor, O.C.A.Mo., 2 F.2d 312. 

Cal.—Hudson v. SSumwalt, 149 P,2d 
4r57, 64 Cii.App.2d 8G6--Hohubkcgcl 
r. Oordmo, 133 B.2d 475, 56 Cal. 
App.2d 667—Bortman v. Knegan, 87 
l\2d 400, 31 (al.App.2(l 30»-r>avlH 
V. Bi‘scl, 20 B.2d 982, 1-31 Cal.Api>. 
46—Torney v. I'etorson, 293 P. 663, 
109 Cal. App. 560, 

Colo.—Sim-pson v. Hlee, 47 P.2d 1118, 
97 Oolo, 111. 

C?a—WdwardB v. MoNcicly, 200 H.K. 
493, 58 (la,App, 859—Duran v, 
Clark, 170 H.F. <693, 47 <la.A4>l>. 
429. 

111.—Carter v. Houthern TAmited, 25 
N.I6.2d 590, 303 Xll.App. 602 ^Cold- 
stein V. BhllllpH, i6 N.K.2d 60, 296 
XU.Aipp. BlG-'-'Nei'Hon v, Jjnkevl<*w 
Dairy Co., 1 N.M.2d i5t9. 285 111. 
App, 36 -Burch v. icorkwood, 247 
lU.App. 06. 

Ind.-'dray v, Acton, 170 N.M. 614, O'!! 
Xnd.App. 640. 

ICan.- Hlrtkely v. Itonnoko State 
Bank. 263 I'. 644, 122 fCan 810. 

-Bueherl V. Hdiumacher, 116 Ho. 
718, 166 Xa, ni--Hargent v. Polar 
Bar Too Cn^am Co., App., 196 Ho. 
C>41. 

Mass. I>lhl v. Morris, 66 N.B,2d 80*1, 
310 Mass. 677. 

Minn. ■ ■ Krlenke v. Cltlsons' Nat. 
Bank of Fiirlbaull, 236 N.W, 24, 
182 Minn. 519‘ Wolley v. Cbapmnn, 
220 N.W. 604. 175 Mum. VH --Besko 

V, Haeketl, 218 N.W. 662, 173 Minn, 
606. 

Mo. Motley v, Busan, App., 191 S. 

W. 2d 979. 
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evidence was held to be insuflBicient®! to sustain 
a recovery for plaintiff; sufficient to make a prima 
facie case for plaintiff sufficient to sustain a ver¬ 
dict for defendant®® or to bar a recovery;®^ suffi¬ 
cient to overcome the presumption arismg from 
the indictment that defendant had reasonable ground 
for the prosecution;®® sufficient®® or insufficient®^ 
to justify findings of fraud and conspiracy on the 


part of defendant in* securing a conviction on the 
criminal trial of plaintiff; or sufficient to show 
that a settlement of the prosecution was brought 
about through duress.®® 

Defendants connection with original proceeding. 
In the notes will be found cases in which the evi¬ 
dence was held sufficient®® or insufficient^ to show 
that defendant instituted, instigated, continued, or 


Mont.—Clapp V. Laliood, S54 P. SSe. 
78 Mont 561. 

N.J—-Walder v. Manahan, 29 A.2d 
895, 21 N.J Mlae. 1—Carina v. Tom, 
127 A. 674, 8 N JMisc. 289, afflxmed 
180 A 917, 102 N.JL.aw 216 

NM—^Benderach y. Grujlclch, 288 P- 
1520, 30 N.M. 881. 

Oluo—^Thomas v F. & R. iLasaras 
& Co , App, 67 Nm2d 108 

Okl —St. Louis-San Franciaoo By. 
Go. V. Butler, 264 P. 188, 129 Okl 
269 

Pa—Fameth v. Commercial Credit 
Co.. 169 A 89. 813 Pa. 433—Zim¬ 
merman y. Hougrhwot, 169 A. 619, 
125 Pa Super 810—Homiff v. BCor- 
mg. 189 A. 614, 125 Pa.*Super 601 
—^Angeloni y. Iiederer, 89 Pa Su¬ 
per. 3*88—Bdwards y. Stull, 82 Pa. 
Super 466 

BI—^Beaumier y. Proyensal, 198 A. 
621, 68 BI. 472. 

Tenn—^Poster y. Andrews, 194 S.W. 
2d 887, 188 Tenn 644. 

Tex.—H. S. Tobacco Co. y. Daskaa, 
CiyApp, 107 S.W.2d 1106—^Meyer 
y. Viereck, Ciy.App, 286 SW. 894 

Wash—^Flnlgan y Waldron Co, 260 
P 996, 145 Wash. 456. 

Wis.—Korpela y. Ahola, 226 N.W. 
2186, 199 Wis. 290. 

88 C J. p 497 note 60. 

SI. ITS—^Feldman y. North British 
& Mercantile Ins. Co, OCAS.C, 
187 F2d 260. 

Ala—Elliott y. Caheen Bros., 168 So. 
618, 228 Ala. 482—Vlnyard v. 

Hayes, 10 So.2d 299, 80 Ala App 
595. 

Gal—Garfield y. Peoples Finance & 
Thrift Co. of Btyerside, 74 P.2d 
1061, 24 CalApp.2d 144—McClin- 
tock y. Bobmson, 64 P2d 749, 18 
Cal App.2d 577—^Richter v. Neilson, 
61 P2d 64, 11 Oal.App.2d 603. 

Fla.—'Levy v. .Adams, 192 6o. 177, 
140 Fla 516 

Ga—Gary y. Highland Bakery, 179 
SB. 107, 60 GaApp 663—Sirmans 
y Peterson, 167 SB. 841, 42 Ga. 
App 707. 

Ind.—Western Oil Refining Co. y. 
Glendenning, 166 N.B. 182, 90 Ind 
App 681. 

Miss.—^Brown v. Eisner, 6 So.2d 611, 
192 Miss. 746. 

Mo.—^Evaanitika v. Montgomery 

Ward & Co., 166 S.W2d 608, 860 
Mo. 860 

N.J—Prostibk y VToom, 29 A.2d 867, 
129 NJ.Law 466. 


N.M—Hughes v. Van Bruggen, 106 
P.2d 494, 44 N.M. 584. 

N.T.—^Bayer v. Pinkerton’s Nat. De- 
tectiye Agency, 2*66 N.T.S. 663, 247 
App Diy. 191, affirmed 8 N.B.2d 875, 
272 N.T. 474—Weidlich y. Weidlich, 
80 N.T.S.2d 826, 177 Misc. 246. 

N.D—Kron v. Bodmer, 249 N.W. 772, 
68 N.D 686. 

Ohio —Turner v. Central Outdoor 
Adyertising Co., 61 N.B.2d 217, 75 
Ohio App 106—Smith y Trans- 
amencan Freight Lines, 61 N.B2d 
208, 72 Ohio App. 289. 

Pa—Simpson y. Montgomery Ward 
& Co., 46 A.2a 674, 864 Pa 67— 
Stntmatter v. Nese, 81 A.2d 610, 
647 Pa 9—Auch v. Susquehanna 
Pipe Lme Co., Com.Pl, 45 Dauph. 
Co. 120. 

Tex—Genoyese v. Harlingen Plggly 
Wiggly, CiyApp, 82 S.W.2d 879, 
affirmed Genoyese v. Butt, Com. 
App, 48 SW.2d 587—Aldana v. 
Tavason, Ciy-App, IS SW.2d 678. 

Wash—Comp y. Peterson, 71 P2d 
1074, 191 Wash. 684. 

88 C.J. p 497 note 61. 

92. N.C.—^Dickerson y. Atlantic Re¬ 
fining Co., 159 S.B. 446, 201 NC. 90 

Okl—^Bmpire Oil & Refining Co. v. 
Cambron, 44 P.2d 972, 172 Okl. 202 

Or—Smith y. MoDuffee, 142 P. e&8, 
72 Or 276, Ann.Caa.l91'6D 947, re¬ 
hearing denied 143 P 929, 72 Or. 
276, Ann.Cas.l916D 947. 

Pa—Stinson v. Smith, 196 A. 843, 
829 Pa. 177. 

93. Cal.—^Pickering v. Hayens, 283 
P. 346, 70 CaJUApp. 861. 

Idaho.—Clark v. AUoway, 170 P.2d 
425. 

Ey—Dayis y. Calyin, 18i6 S.W. 219, 
148 Ky. 270 

La—^Buchert y. (Schumacher, 116 So. 
718, 166 La. Ill—Richard y. Terry, 
App., 5 So.2d 179. 

Pa—Trautman v. Willock, 88 Pa.Su- 
per. 404—Herron v. Uniyorsal Auto 
Loan Co., 61 Pa.Dlst. & Qo 216. 

Tenn.—^Abbott y. Ledbetter, 1 Tenn. 
App. 468. 

94. Cal—^Merron v. Title Guarantee 
& Trust Co., 118 P.8d 481, 46 Col 
App 2d 60—Cltlsens State Bank of 
Long Beach y. HolCknan, 118 P.2d 
221, 44 Oal.App.2d 854. 

Ry.—F. S. Marshall Co. y. Brashcar, 
87 S.W.2d 15, 288 Ey. 167. 

Mass.—Smith y. Milne, 166 N.B. 268, 
262 Maas. 113. 
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Okl.—^Robberson y. Gibson, 162 P. 
1120, 62 Okl. 306. 

Pa.—Werner y. Bowers, 178 A. 881, 
818 P& 516. 

Va—^Personal Small Loan Corpora¬ 
tion y. Dahn, 186 SB. 46, 166 Va 
472. 

96. liy .—Jones y. Louisville & N 
R Co., 96 S.W. 793, 29 KyL. 945. 

96. Mass.—^Desmond y. Fawcett, 115 
NB. 280, 226 Mass. 100, LRA 
1917D 408. 

97. Mass—Carere y F W. Wool- 
worth Co, 166 N.B. 66, 2C9 Mass. 
288. 

fhibstantlal proof Is neoessaary to 
sustain finding or charge of fraud 
or perjury.—^Randlomnn y, Boeres, 
270 P. 874, 93 Cal.App. 745. 

98. Iowa.—White y International 
Text Book Co., 136 NW. 121, 166 
Iowa 210,* 4>2 L.RA ,N.S, 846. 

99. Conn—Fusarlo v. Cavallaro, 148 
A 891, 198 Conn. 40 

Ill—Thiemo y. MacArthur, 1 N.BSd 
•514, 286 ni.App. 242. 

Ey.—Chosapoake ft O Ry Co. y. Van 
Hoose, 278 SW. 562, 212 Ky. 269. 
Mo—Randol y. Kline’s Incorporated, 
18 SW.2d 600, 323 Mo. 746-^otley 
y. Dugan, App., 191 S.W.3d 979 
N.T—Jones y. Perry, 219 N.T.S. 296, 
128 Miso. 203. 

N.C—Jackson v. Parks, 4 S.B.2d878, 
216 N.C. 329. 

Or—^Meyor y. Nodry, 78 r.2d 839, U59 
Or, 62. 

Pa.—^Augolonl y. Lodcror, 80 Pa.Su- 
por. 3183. 

38 O J, p 497 note 68. 

L III.—^Horval v. Opas, 42 N.B.2d 
867, 315 Til.App. 229—^Makarowlcz 
y National Lead Co., 260 llLApp 
16. 

Mloh.—Lnbar y. Crane, 23 N.W. 825, 
66 Mich. 689. 

Mo.—^.Mexandor y. Bmmko, App., 16 
S.W.2d 868. 

Tenn.—Hudson y. Ihlladelphia Life 
Ins. Co., k80 S.W. 403, 152 Tenn. 
601. 

Tex.—Sulllyan v, O'Brien, CIvAppm 
85 S.W.2d 1106, error refused— 
Oonovoso V. Harlingen IMggly Wlg^ 
kly, Civ.App., 82 S.w.2d 370, af¬ 
firmed OenovoHO y. Butt, Com.App., 
48 S.W.2d 687. 

Va.—American Ry. Bxprc'ss Co, v. 

Stephens, 138 S.IO 496, 146 Va. L 
38 C.J. p 407 note 60. 

Move snsploion. os to defendants’ 
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participated in the original proceeding complained 
of, or to eslahlish the contrary ;2 sufliciont® or in¬ 
sufficient^ to show that the prosecution was insti¬ 
tuted or instigated by defendant’s duly authorized 
agent acting within the scope of his authority; or 
sufficient to show that the act of the agent was 
ratified by the defendant as principal/'* 


§ 93 

Want of probable cause. Want of probable cause 
must appear from the evidence or the action must 
fall,6 but slight proof is all that the law requires 
to make a pnma facie casc7 In the notes will be 
found cases in which the evidence was sufficient to 
show want of probable cause,s and also cases in 
which the evidence was held insufficient to show 
such fact.t* 


connection with prowocution will not 
sustain malicious pronoculion suit.- 
Dickson V. Youn«r. 221 JNT.W «20, 208 
Iowa 1. 

2. DC—^Volto^ V. Safoway Sti)ri‘s, 

153 F2d 641, «0 U.H.App l)(\ 257, 
cortiorari 67 S.dl. Cl, ra- 

Iicarln»; doniad 67 S(U, 201 and 67 
act. 1201. 

Minn.—Moriarty v. Almlah, 169 N.W. 
708, 141 Mlim. 247 

3. tJ.R.—South(*ast<‘i‘n C!o v. 

Kendrick, c;.C.A Ala., 2 K2(l 96«. 

Cal.—V. Aniald DroH., 22 P.2d 
71, 122 CnLApp. R18* 

Ill.—Ellsworth V. Paopla's Xilfa Ins. 

Co., 247 Ill Am». 161. 

Mich—Jorganwui v. Hartli'tt Lum¬ 
ber Co., 205 N.W, 128, 232 
169. 

II.I.—Wanallk V. Franklin Auto Hup* 
ply Co., JIO A,2d 349, 64 U.l. 76. 
Va.—Frcc«ar v. Millar, 176 H.K. 159, 
163 Va. 180, 

38 CX P 498 nota 71. 

4. Fla.—White V. Miami ll<»ma Milk 
Produoars Ass'n, 107 Ht>. 120, 142 
Fla. 618. 

Iowa.—DuKan v. Mldwast Oap Co., 
230 N.W. 697, 212 Iowa 751. 

Ky.—Laxhifftoii Oab CN». v. Tarr#*ll, 
137 S.W 2<l 721, 282 Ky. 70. 

N.y.—Fraadmiiu v, N»»w V*»rk Soa. for 
SupproHSion of Vl<*a, 290 N.Y.H. 
752, <248 App.lUv. 517, nfllrmad 10 
N.M.2d 650, 274 N.Y. 559. 

Utah.—H want man v. Linton, 241 T\ 
309, 66 Utah 208. 

38 ax. p 498 nota 72. 

5. Ark.- l.iou{Hifiiui on ItatlnluK Cor* 
ponitlon V, Yallou, 65 H.W.Od 527, 
188 Ark. 280. 

Mlah,—Oiuiaaralla v. National Oroaar 
0«., U4 N.W. 857, ir»( Mlali. 15. 
Mo,—Alaxamlar v. Nniinkfs App., 15 
H.W.Od 868. 

6. Oal. MnaOruar v. ixmlvalla, 297 
P. 6.12, U2 Oal.App. 49. 

N.J.- Evans v. Naw Jara«*y <^**iilral 
Powar A. LInhl <lo., 194 A. t44, 119 
K.r,rja,w 88. 

rt,r.--Jirusao V. Wi>rry, J70 A. 84, 54 

U.T. 108. 

Falsity of tdstimoay hafoca gsftud 
jtury 

At trial of maUalouri preataaut lf»n 
action aKatnst dafandnut who was al- 
logad to have lar.tIliad falsaly hafora 
ffrand jury for purp(»so of proaurinsr 
Krand, lara.any Indlatutaut affaliptl 
plaintiff, plaint Iff must t»y aomisdanl 
proof ttupi>ort hia AllaKatloua that 


tastimony Riven by defendant before 
arand Juiy was false—Ilrundt v. 
Fobn, 300 N.Y.B. 732, 252 App.Div 
(M9. 

7. Tdnho.—Fowler v. Kucbolmann, 
142 l».2d 694, 65 Idaho 231 —Eoiir- 
la.M V. Keimay, 233 I‘. S74, 40 Idaho 
412. 

Mo.—Ilandol v, Kllno’s Inoorporatod, 
18 H.W.2d 600, 322 Mo. 746. 
Mont.—Clapp v. Lahood, 264 P ROC, 
78 Mont 551—IHiutlo v. Homan, 
245 P. 623, 76 Mont 105. 

Private tatereat 

Mvldenco that chief aim of proso- 
aution was to nccompllsh collatc^ral 
purpose or to forward private Intai-^ 
ast astabllshaH, prlma faolo, want of 
pr<ibablc cause. 

Mo.—Clark v. Thompson, 61 S.W. 104* 
195, 160 Mo. 46t. 

N.C1.—Dlokarstm v. Atlantic Reflnlnff 
Co., 169 HM. 446, 201 N.C. 00. 

Pa.—Itandall v, Fenton Storagro Co., 
177 A. 676, 3X7 Fa.aupar. 212— 
Havlta V. Slnffor, Com.l>l., 89 XMttsb. 
Laif.J. 642—Hubert V. Alta Ufa 
Ins. (k)., Conuin., 87 IMttsb.Laff.J. 
172, afllrmad 7 A.2d 98, 136 Po. 
Hupor. 147. 

38 ax. p 499 noto 78 Cb}. 

S. IT.H.—Auburn Automobile Co. v. 

Itablff, aC.A.lnd., 84 F.2a 64. 

Ala.- Elliott V. Ilabaen Eros., 152 Bo. 
613, 228 Ala. 422. 

Ark.-*T^mifilana Oil Itaflnlnsr Coi> 
pt»rat(on v, Yalton, 65 H.W'.2d 6.17, 
188 Ark, 280—OhlanRO, It I. Sc J» 
lly. Co. V. 206 S.W, 141, 136 

Ark. 122. 

Cal.—Paablar v. Olds, 162 l\2d 963, 
71 (!al.App.2(l .182—BInKl(*ton v. 
Hln«lat(»n, 157 P.8d 886, 68 Cal.App. 
2d 681- HahtibkcRid v. Cordlno, 122 
P. 2 d 475, 56 Oal.App.2d 667—Prc's- 
nlknr v. T. J, Topper Co., 72 3>.2<l 
895, 23 Cal,App.2a 208—Williams 

V. i'aUforula Milk Produ<*<*rH' Ass'n, 
28 P.3d 69, 120 llal.App. 372- I>l«rwH 
V. Arntdd 'Pros., 23 J».2<1 71, 121! 
Cal.Aiip. 518”-Kt»r««hnar v. Fisk 
rWo Sa Uubbar Co., 19 P.2(l 810, 120 
Cal.App. 262, rahaarlnR <lanlf>d 20 
P.2(l 957, 130 CabApp, 262 Carroll 
V. Jliallla Coast Autcmioblla Ass'n, 
11 P.2a 660, 122 Cal.App. n68< - 
Mills V. Frladman, 5 P.2d 901, 119 
Cnl.A]>p. 74 Fontar v, Hanks, 297 
P. 106, 312 CabApp. 022-'-Cr<‘aii v. 
Htawart, 280 P. 940, 106 tlal.App. 
518 •Koblnson v. MaKnlKht, 284 P. 
1050, 103 OtU.ApiK 718—Varnou v. 
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Plumas Lumber Co., 234 P. 869, 71 
CalApp 112. 

Colo—^JOxchanse Nat Bank of Colo¬ 
rado Springs v Cullum, 161 P.2d 
336, 114 Colo 26 

Conn —Zitkov v. Zaloskl, 128 A. 779, 
102 Conn. 439. 

Oft —Campbell v Tatum, 80 SB 2(1 
56, 71 cm App. 58. 

111.—Thlame v. MacArthur, 1 NE2(l 
514, 285 Ill.App 242—Ellsworth v. 
People’s Life Ins. Co, 247 IlbApp. 
361. 

Kan—^T^akor v. Larson, 26 P.2d 376, 
138 Kan. 200. 

La—Wagner v. Shannon, 156 Bo. 
289, 180 La 22.1—lllailg v. Cinao- 
mlno, 128 So. 661, 170 La. 628- 
Oamplxdl v. LevlUo, 112 So. 491, 
162 La 575. 

Mo—Knndol v. Kline’s Inaorporatad, 
38 B.W.2a 500, 222 Mo. 746-LIttd- 
say V. Iflvans, App, J74 H.W2(1 390 
—Alaxandar V. lOinmka, App., 15 H 

W.2d 868 

N.X.—Trammlll v. Mark Tnt(»rnntIotial 
Motor Truak Corporation, 141 A. 
776, 304 N,l.Iaiiv 651. 
N.Y.-..MaPhiloniy V. Will Jams, 291 N. 
y.B, 278, 249 AppElV. 689* Cooper 

V. Hablrrmalstar, 26 N.Y.B.f.d 668, 
176 Mlsa. 474 

N.C.—Itnynor v. Hhearln, 108 fl.K. 
600, 214 N.C. 810. 

N. D.—Lux V. Bcndc'walcl, 237 N.^V^ 
550, 58 N.D. 701, 

Ohio.--' Vaagar v. Tomlcb, App., 08 N. 
M.2d 310- Mttar V, MuJlatt, 178 N.E. 
279, 40 Ohio App. 222. 
l»a.-*HtInHon v, Hmlth, 196 A. 842, 229 
1 * 0 . 177—1‘aynij v. Mast I.»lbart.v 
Spear Co., 185 A. 852, 222 Tiu 100 
learnctU v. c^ommt'rtdal Ontdli Co., 
169 A. 89, 212 !*a. 422. 

R.T.—^lt<>aumi(«r v, Provonsal, 393 A. 
521, 58 U.T. 472. 

Tax.—Aldana v. Tavuson, Civ.Apj>., 
15 S.\V.2d 678. 

Va,- lOvans v, Mhslmalson, 135 H.M. 
682, 140 Vtu 64. 

Wls.— r^oeduKT V. K1)(*nr(‘lt(*r, 292 N. 

W. 012, 225 Wls. 244. 

28 C.X. p 499 noto 78. 

O, tl.B,-■ National Surety Co. v. 
I’nr.cs C.C.A.Va.. 58 F.2d 145, ro- 
haarlng denied 59 F.2d 370. 

Ark. CItls(*nH' l’ip(» Idno Co, v. Twin 
City Pipe Lino Co., 39 S.W.2d 1017, 
J82 Ark. 1006. 

Cal,-'MaAfae v. I.ios Angelas CSns St 
JOlaotrlo Corporation, 9 P.2d 212, 
215 Cab 219—1-otts V. Whitworth, 
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Probable cause. In the notes will be found cases probable cause,and also cases in which the en- 
in which the evidence was held sufficient to show dence has been held insufficient to show such fact 


173 P2d 823, 76 CalApp.Sd 601— 
Murdock v. Gerth, 150 P 2d 489, 65 
Cal App 2d 170—^Perry v. WashiAff- 
ton Nat. Ins Co, 58 P.2d 701, 14 
Cal App 2d 609, dissentingr opinion 
59 P.2d 168, 14 Cal App 2d 600— 
Haydel v Morton, 48 P 2d 709, S 
Cal App 2d 780—^Randleman v. 

Boeres, 270 P. 374, 93 Cal App 745. 
Conn—^Paranto v. Ball, 46 A.2d 6, 
132 Conn. 568 

Fla—Ward v. Allen, 11 So 2d IDS. 
152 Fla. 82—White v, Miami Home 
Milk Producers Ass’n, 197 So 125, 
143 Fla. 518 

Ga.—Sirmans v. Peterson, 157 SH. 
341, 42 GaApp. 707—Norman v. 
Young, 132 S.B 414, 35 GaApp. 
221 . 

Idaho—^Fowler v Buebelmann, 142 
F.2d 594, 65 Idaho 231. 

Ill —Galarza v. Spragrue, 1 N F 2d , 
275, 284 Ill App 254—^Makarewicz 
V National Lead Co, 260 Ill App. 
16. 

Ind—^Boyd y. Hodson, App., 72 N.F. 
2d 46 

Kan—Fjkl v. Brennan, 95 P.2d 535, 
150 Kan. 602. 

La—^Mecone v. L, B Price Mercan¬ 
tile Co, 167 So 884, 180 La. 667 
Mioh—Schneider v Briggs Mfg Co, 
244 NW 226, 260 Mich. 51. 

Minn—^Nelson v. National Casualty 
Co, 228 NW. 487, 179 Minn. 53, 67 
A.LII 509. 

Mo.—^Kvasnicka v. Montgomery Ward 
& Co, 166 S.W2d 503, 350 Mo 360 
NJ—^I’rostick V Vroom, 29 A.2d 
857, 129 N JLaw 465. 

N.Y.—^Babor v. Goldberg, 16 NT S 2d 
197, 258 AppDiv 230, motion de¬ 
nied 26 NF2d 833, 282 NY. 739, 
affirmed 28 NF2d 963, 283 N.Y. 729 
—^Hanna v. Updike, 206 N.T.S 809, 
210 AppDiv. 780—Weldlich v 
Weldhch, 30 N.Y.S.2d 326, 177 Misc. 
246 

Okl.—Gray v. Abboud, 87 P2d 144, 
184 Okl 331—Champlin Refining 
Co V. Le Force, 54 P 2d 190, 176 
Okl. 48 

Pa—^Painter v. Roth, 180 A. 49, 118 
Pa Super 474. 

SD. — Olson V. Wastlund, 256 N.W. 
118, 62 SD. 627. 

Tex—^Mnytag Southwestern Co v. 
Wightman, Civ App., 81 S W 2d 713, 
error dismissed. 

Va.—Guggenheimer v. Southern 

Seminary, 126 SB. 72, 141 Va 139 
WVa.—^Hunter v Beckley Newspa¬ 
pers Corp, 40 SB 2d 332 
38 C J p 500 note 79 
Inference ft'om result of prior pro¬ 
ceeding see supra SS 24, 33-39 

Proof zsaulred 

In order to establish that plnmUlf 
was prosecuted without probable 
cause, proof that defendant had no 
reason which would lead an ordinar¬ 


ily prudent and careful man to belief 
that plaintiff had committed crime 
charged, or strongly and honestly to 
suspect that he had, is required — 
Rich V. Rogers, 146 NB 246, 260 
Mass. 587, 37 ALR. 656. 

Proseoutiosii aimed at ooUectioa of 
debt 

Evidence that the prosecution had 
for Its object the collection of‘a debt 
18 not of Itself conclusive on the 
question of probable cause—Curley 
V. Automobile Finance Co, 23 A 2d 
48, 343 Pa. 280, 139 ALR. 1082. 

lO. U.S.—T. W. Warner Co v An¬ 
drews, C.CA.N.T., 73 F.2d 287, cer¬ 
tiorari denied 55 S.Ct. 515, 294 U. 

5 717, 79 L Bd. 1260—National 
Surety Co v Page, C.C AVa, 58 F 
2d 145, rehearing denied 59 F2d 
370—Gardner v. Bank of Pinehurst, 
D.CNC, 36 F.Supp. 727. 

Ala.—Caldwell v Standard Oil Co, 
124 So 512, 220 Ala 227—Molton 
Realty Co. v. Murchison, 103 So. 
661, 212 Ala 561—U. S Cast Iron 
Pipe & Foundry Co v Henderson, 

116 So 916, 22 Ala.App 448, certio¬ 
rari denied 116 So. 917, 217 Ala 
620, and followed in U. S. Cast Iron 
Pipe Sb Foundry Co. v. WilUoms, 

117 So. 927, 22 Ala App. 695 

Ark—Engler v. Creekmore, 119 SW. 
2d 497, 193 Ark. 717—Gazzola v. 
New, 87 SW.2d 68, 191 Ark. 724. 
Cal.—^McAfee v. Los Angeles Gas & 
Electric Corporation, 9 P. 2d 212, 215 
Cal 219—^Merrcn v Title Guarantee 

6 Trust Co, 113 r.2d 481, 45 Cal. 
App 2d 60—Citizens State Bank of 
Long Beach v. Holtman, 113 V 2d 
221, 44 Cal App 2d 864—^ITaydel v. 
Morton, 66 P2d 204, 19 CalApp.2d 
697, motion denied 82 P2d 623, 28 
Cal.App 2d 383—^Haydol v. Morton, 
48 P2d 709, 8 CalApp.2d 730— 
Short V. Stuyvesant Ins, Co. of 
New York, 43 P.2d 872, 6 Cal App. 
2d 309—Solvestcr v. Kennedy, 30 
P 2d 68, 137 Cal App 250—Moore v. 
Dun or, 16 l>2d 676. 127 Cal App. 
759—MncGruer v. Denivelle, 297 P 
633, 113 Cal App 49 

DC.—^AVolter v Safeway Slor«*s, 153 
F.2d 641, 80 U.S.AppDC. 367. cer¬ 
tiorari denied 67 S.Ct. 64, rc*heai’^ 
Ing denied 67 S.Ct. 201 and 67 S.Ct. 
1301. 

Oa—South Georgia Grocery Co v. 
Hanks, 182 SB 61, 53 Gn.App. 1— 
Coker v. Tate, 151 S M. 536, 40 Ga. 
App. 801. 

Idaho —Clark v. Allowny, 170 P.2d 
425 

Ill—Trimble v. Harry Manaster & 
Bro, 7 NB2d Oil, 289 III App. 623. 
Ky.—Wren v OomelluH, 144 H.W.2d 
814. 284 Ky, 350—Sills v. Paducah 
Box & Basket Co., 66 S.W.2d 24, 
251 Ky. 788—^Davls v, Brady, 291 
S.W. 412, 218 Ky. 384. 

1080 


La—^Verret v. Mahler, 154 So 441^ 
179 La 628—Urbanok v Moore, 164 
So, 4, 179 La 300—^Romanski v. 
Cox, 133 So 362, 172 La. 80—^ 
Christian v. Leopold, 128 So 513^ 
170 La. 662—Smith v Liberty In¬ 
dustrial Life Ins Co, 122 So. 56, 
168 La. 331—^Richard v. Terrv^ 
App., 6 So 2d 179—^Kenner v Mil¬ 
ner, App, 187 So 309, rehearing 
denied 189 So. 460 

Md—Stansbury v. Luttrell, 137 A*. 
339, 152 Md. 553. 

Mass.—^Bannon v. Auger, 160 NB 
265, 262 Mass. 427. 

Mich—Thomas v. Winters, 242 N.W 
780, 268 Mich. 429—Weiden v. Wei- 
don, 224 NW. 345. 246 Mich 347. 

NJ—^Prostick v. Vroom, 26 A 2d 268, 
128 N.JLaw 383, affirmed 29 A 2d' 
867, 129 N.J.Law 465 

N.Y.—Conway v. McKinley, 19 NT.. 
S 2d 407, 259 App.Dlv 396—Stein¬ 
berg V Luboll, 208 N.T.S. 812, 21?- 
App.Div. 467—^Dnehs v De Lite 
Realty Co.. 206 N.Y S. 481, 210 App. 
Dlv. 280. 

I>a—^Werner v. Bowers, 178 A 831,. 
318 Pa. 518—Tnubman v. D A. 
Schulte, Inc., 153 A. 150, 302 Pa 
170—Shafer v. Meadvllie Telephone- 
Co., 99 Pa Super. 226—Herron v. 
TTnlversnl Auto Loan Co., 61 Pa.. 
Dial. &t Co. 216. 

Tex—^Deaton v. Montgomery Ward & 
Co. Clv.App. 159 S.W.2d 960, er¬ 
ror refused—Sullivan v, O'Brien, 
Clv.App., 85 S,W’.2d 1106, error re¬ 
fused—Buffington V. American Gro¬ 
cery Co., Civ.App., 81 SW,2d 808, 
error dismissed. 

Va.—Pago V. Wilson, 191 S.B. 678. 
168 Va. 447—^Personal Small Loan* 
Corporation v. Dnlin, 186 S.B. 45, 
166 Va 472—Gresham v. American 
Ry. Express Co„ 137 S.B. 471, 147* 
Va. 895 

Wash.—Brooks v. Bolde, 118 P.2d' 
193, 11 Wash.2d 37. 

Wyo.—^Henning v. Miller, 8 P.2d 835, 
44 Wyo 114, reh<'n.rlng denied 34 
P2d 437. 44 Wyo. 114. 

38 C.J. p 498 note 74. 

Inference from result of prior pro¬ 
ceeding s('o supra 65 24, 33-39 

Prlma faols ooiso 

IT.K.—Andrews v. Hotc*l Sherman, C. 
C.A.fll., 1.38 F.2<1 534. 

11- U.S.—Johnst)n v, iirolherhood of 
It. Trainmen, O.C.A.Pa., 147 F.2d 
683. 

Cal.- -Foster v. Banks, 297 P. 106, 
112 ('aKApp. 622. 

I^a.-'Brown v. Dawkins, 2 La.App. 
213. 

Mo.-«ltan<lol v. Kline's Tnoorporated, 
18 S.W.2a 500, 323 Mo. 746. 

N.C—Miller V. Gr(‘enwood, 10 S.H.2d 
708, 218 N.C. 146. 

Pa.—-Hubert v. Alta TAfe Ins, Co., 7 
A.2d 98, 106 I'a Super. 147—^Metzger- 
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Malice, Malice must appear from the evidence 
J or the action must In sustaining the burden 

• of proving malice it will be sufficient to show that 
defendant either commenced or continued the prose¬ 
cution maliciously.^3 The inference of malice from 
.a showing of want of probable cause may be re¬ 
butted by proof of the circumstances under which 
defendant actcd.i* Thus the inference may be re¬ 
butted by evidence showing that the prosecutor act¬ 
ed in good faith and for justifiable cnds,^^» although 
not with what the law would term ''probable 
cause.”i® It is sufficient to show that such facts 
and circumstances existed as, although not amount¬ 


ing to probable cause, were calculated to produce 
at the time in the mind of a prudent and reasonable 
man a well grounded belief or suspicion of the 
party’s guilt or liability,!*^ especially where the pro¬ 
ceeding was instituted after a frank and full dis¬ 
closure to counsel of all facts known to the prose¬ 
cutor or which by the exercise of reasonable dili¬ 
gence he could ‘have ascertained,although advice 
of counsel is not conclusive to show the absence of 
malice.to In the notes will be found cases in which 
the evidence was held sufficient to show malice,^^ 
and also cases in which the evidence has been held 
insufficient to show such fact.2l 


V Hortz Drlvurwolf Stations, 171 A 
118, 112 I’a.Supt‘r. 3G5. 

^.Va.—I^owdy v. Itcdmond, 169 S.B3. 
477, 112 WVa. 774. 

*38 C.J. p 499 note 75. 

12. Cal.—M/w'CSruor v. DonlvclU*, 297 
P. 633, 113 Cal App. 49. 

La.—lifiviifno v. Pallor, App., 162 So. 
616. 

NJ—Evans v. Now Jorsoy Cc‘ntral 
Power & liltfht Co., 194 A. 144, 119 
N.J T^iw «8. 

n T.- PniHoo v. Morry, 170 A, 84, 64 
E.I. 108. 

13. M<»--Elnl«‘y v. Ht. Louis Pofrlff- 
crator (V».. 13 «.\V. 87, 09 Mo. 669. 

14. Ji‘«nlnKH V. <Uc*arwati*r 
Mfiff. Ciu, 172 H.M. «70. 171 H.C. 498. 

28 C.J. p 427 noto 10. 

Xnforonet* <>f inaliro from want of 
probiilili* oauso j?«’ni*rany sot* impra 
§ 43. 

16. Vt. ‘Uarron v. Mason, 21 Vt. 189. 

38 C J p 427 nolo 20. 

16. H.1,—Atkinson v. lilrminnrham, 
116 A. 206, 44 H.I. 123. 

VL—Parron v. Manon, 21 Vt. 180. 

17. Oa.- corpus auris clt6d in Ilav- 

orly k'urnlturi* Co. v. Thtnrtpson, 
169 2i:i, 216, 46 Cla,Api>. 739. 

28 C.J. p 427 note 22. 

Proof held iasuttoiont to tirimr 

•ciiBO wKhln toxt rulf, ■ liaviTty 

nlturo (^o V. Thompiioii, 169 8.16. 213, 

46 Oa-App. Y39. 

18. Md. —Monr*ywf*t»dit Hralo Co. v. 
Mc<!ormli‘k. 72 A. 037, 109 Md, 170. 

Po,—Smith V. Paltiin, 1*2 Pa.I>int. & 
Oo. 393, 41 LnmM4.1lov, 412.. 

19. Md. -Turtn'r v. Wnlkor, 3 CIll ^ 
J. 377, 2l2 Am.l>. 329, 

W.Va. -Vln/U V. (‘on*, 18 AV.Vn. 1. 

88. lT.S.-‘ Amorloan Ity, KxpreMn <N». 
V. Mo.Dermotl. <Ml.A.l*a., 44 l^.ad 
966. 

Ala.- t'aldwell v, Ktaitdard Oil Co., 
124 So. 612, 220 Ain. 227. 

Arlz.* A«*Ui‘rman v. Knufinan, 36 1*. 
2<1 966. 4t Arlz. 110. 

Ark.- TjoiilnUtna Oil Ut*llnInK t^orpo- 
rallon v. Volltm, il6 H.\V.2d 637, 
1'88 Ark. 280. 

Cal.--j*H«Wi*r V. Olds, 162 P.fitl 963, 
71 Cal.App.2d 282—HlniyKdon v. 


Sinfflotou. 167 Pj2d 886, 68 Cal Apt). 
2d 681—Graham v Grlffln, 151 P. 
2d 879, 66 CalApp.l2d 116—Schub- 
kGHTol V Oordino, 133 P.2d 475, 60 
Cal.App.dd 667—Breznlker v. T. J. 
Topper Co., 72 P.2d 896, 23 Oal 
App.2d 298—Williams v Califor¬ 
nia Milk Producern’ Ass'n, 28 P 
2d 59, 136 Cal.App. 1712—PlgKfl v. 
Arnold Hro8.. *23 P.2d 71, J32 t^l. 
App. 618—^ICcrsehner v. PiBk Tire 
Sc Rubber Co.. 19 P.5d 819, 130 Cal 
App, 282, rehoarltijy denied 20 l».2d 
967, 130 Cal.App. 262—Cturroll v. 
Paclflo OoaHt Automobile AHH'n, 
11 I»2d 660, 123 Cal.App. 6‘68— 
Mills V. Friedman, 6 P.2d 901, 119 
<^al,App. 74—Green v. Stowart, 2'89 
P. 940, 106 Oftl.App. 618—Robin- 
Hon V. MeKniKht. *284 P. 1056, 103 
Cal.App 718. 

(V)nn.- -/dtkov v. SSalenkl, 128 A. 779, 
102 <N)im. 439. 

Ga.--('*ampbi*U v. Tatum, 30 S.lfl,2a 
66, 71 Ga.Ai>p. 68—IlaveHy Furnl- 
turt* (^c>. V. ThoinpHon, 169 S.IO 213, 
46 Gn.App. 739, 

Ill. • Tlih'ine V, MacArthur, l N.10.2d 
•SM, i3«6 lILApp. 242—Mllsworlh v, 
Pc*opl(«'H Life itift. <lo., 1247 llLApp. 
101 . 

Knn,* linker v. Larnon, 26 T^2d 376, 
138 Knii. 200 'Block V. Bodam, 278 
P, 19, 138 Khii. 364. 

La.' Wfurner v. Shannon, 166 So. 289, 
180 Ln. 233- Itladg v. Giaeoxnino, 
1'28 So. 001, 170 liO. 638--Melr.on 
V. Cnlhomi, 120 So. 116, 10 L:i.App. 
492. 

Me. KepHluner v. F. W. Woolworth 
Co.. 180 A. 332, 13.3 Mo. 619. 

Mnwt.* Plhl V. MorrlH, 66 N.W.2(1 804, 
310 Miimh. 677. 

Mo. Baikdol V. KlIne'H Ineorporaied. 
18 S.NV.2d 600, 32i2 Mo. 746-. PoH- 
tor V, Chlcngo, B. Sr Q. It. <Jo., 14 
S.W.i:!d f»Kll. 321 Mo. 1202. 

N.J.' ‘llaniniaiui v, Schellhorn, 146 A, 
64, 7 N..I.MlHe. 4‘8«, 

N.V.-'MePhllomy v. WUlInmn, flOl 
N.V.S. 278, 240 App.DIv, 689— 

Ct)npiT V. SehlrrmelHter, 26 N.Y.S. 
•2(1 068, 170 Mlmx. 474. 

N.tl. - Itnynor v. Slmarln, 198 S.I4. 
000, ei4 N.C. 810. 

N.l>.—Lux V. Ihmdcwald, 227 N.W, 
660, 68 N.l). 761. 
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Ohio—Teagrer v. Tomlch, App, 68 N. 
E'2d 110—^Thomeus v. P & R. Laz¬ 
arus St Co., App, 57 N.ESd 103. 
Pa.—Stinson v. Smith, 196 A. 843, 
.3i20 Pa. 177—Payne v. Bast Liberty 
Spear Co, 185 A 863, 323 Pa. 100 
—Parneth v. Commercial Credit 
Co., ICO A. 89, 313 Pa 433—Savltz 

V, Singer, Com.Pl., 89 Pittsb,Log.J. 
642. 

R.I.—Boaumi'cr v, Provcnsnl, 193 A. 
521, 58 R.L 472. 

Tex.—Aldana v. Tavazon, Clv.App, 
16 S.W.I2d 678. 

Va.—lOvann v Mirhaelson, 135 SB. 
683, 146 Va. •64—FiM^ezer v. Miller, 
176 R.B 160, 163 Va. 180. 

WiB.—Ij(»ehn(‘r v. Bbenrelter, fi92 N. 

W. 913, 235 WIs. 244—Schwartz 
V SciUwartz, 240 N.W. 177, tflOO 
WJh. 420. 

3i8 O.J. p 600 note 82. 

81. Arlz.—Ackerman v, XCaufman, 16 
r».2d 96*6, 41 Ariz. 110. 

Ark.--MnKl(T v. <'!reekmore. 110 S.W, 
'2d 497. 196 Ark. 717- -Cill»en«» IMpc* 
Lino <1o. V Twin City Pipe l^lne 
Co., 39 S.W.2d 1017, 183 Ark. lOOO. 
<’al.— McAfee v. Los Angeles Gas Sr 
lOlectTh; ('orporallon, 0 P.2d 212. 
1216 Cal. 219 —Perry v. Washington 
Nat. Ins Co., 68 P.2d 701, 14 Oal. 
Ap]).2(l 609, dlKSentlug opinion Per¬ 
ry V. VVashlnKtou Nat, Ins, Co., 69 
P.2d 168, 11 Ca].App.<2<l 009^--ai(*h 
ter V. Neilson, 64 P.'2d 64, 11 04»1 
Ai)i).2(l 603 (lUHtuson V, speak, 

208 P. 40, 113 Cal.App S47--7hm- 
dh*man v. Boeres, '270 P. 374, 93 
Cal.App. 746 - Plekerlng v. Iliivtmn, 
i233 P. 346, 70 Cnl.Al*p. 381. 

D.C, —I^ee V. Dunbar, Mun.App., 37 
A.2<I 178. 

Fla.- VVhlto V. Miami IToino MUk 
ITodneers AsFn, 197 So. 124), 143 
Fla. 618. 

Idaho. Lowe v. Skaggs Safeway 
Stores, 286 P. 616, 49 Idaho 48. 
in, Makarowli'Z v. National 
<'o., 2-60 III.App. 16. 

I ml. Boyd V, IIoclHon, App., 72 N.K 
12(1 46. 

Iowa. Kelp v, McManus, 1263 N.W. 
813, 218 Iowa 226. 

Kan."' Kokl v, Brennan, 96 P.2d 636, 
160 XCan. 602. 
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Want of maUce. In the notes will be found cases 
in which the evidence was held sufficient to show 
want of malice.22 

Advice of counsel. In the notes will be found 
cases in which the evidence was held sufficients^ 
or insufl5cientS4 to establish the defense of advice 
of counsel; or sufficients^ or insufficientSB to es¬ 
tablish the nonexistence of such defense. 

Good faith of prosecutor. In the notes will be 
found cases in which the evidence was held suffi¬ 
cient to show good faith in instituting the prosecu¬ 
tion ;S7 sufficient to show that defendant did not 
act in good faith with reference to the proceedings 
complained of;S8 sufficients^ or insufficient^® to 
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show that a conviction was obtained, by fraud or 
false testimony; insufficient to establish want of 
good faith on the part of the agent of the prose¬ 
cutor ;3i or insufficient to show collusion between 
defendant and his attorney and the district attor¬ 
ney who joined in the prosecution of the action.32 

Termination of original proceedings. The proof 
must show that the proceedings complained of termi¬ 
nated in plaintiffs favor or the suit for malicious 
prosecution must fail.ss In the notes will be found 
cases in which the evidence was held sufficient34 
or insufficient^S to show termination of the pro¬ 
ceedings complained of in plaintiff’s favor; or 
cases in which the evidence was held sufficient's or 


La —Oalavartenos v. Southeastern 
Raw Fur Merchants of Louisiana, 
179 So 4-6, 189 La 94—^Mecone v 
L. B. Price Mercantile Co, 167 So 
384. 180 La. 667—Verret v Mah¬ 
ler, 154 So 441, 179 La 528 
N J.—^Dombroski v. Metropolitan 
Life Ins. Go., 2 A.2d 649, 16 NJ. 
Misc. 611. 

N-.T—Weidlich v. Weidlich, 30 NT. 

Sfid 3.26, 177 Misc. 24'6 
Ohio.—Turner v. Central Outdoor 
Advertising Co, 61 N.Bi2d 217, 75 
Ohio App 105. 

Okl.—Hairner v. First Nat Bank, 
3 P-Sd 836, 152 Okl 90. 

W.Va.—^Hunter v. Beckloy Newspa¬ 
pers Oorp., 40 S.B.j2d 33i3 
38 O.J. p 500 note 63. 

22. Cal—^MacGruer v. Denivelle, 297 
P 633, 113 Cal App 49. 

Idaho—Clark v Alloway, 170 P.2d 
426. 

Ill—Trimble v. Harry Manaster & 
Bro, 7 N.R 2d 611, 289 Ill.App. 623 
La—Romanski v Cox, 133 Bo. 362, 
1712 La. 60—Christian v. Leopold, 
128 So. 613, 170 La 56(2—Smith v. 
Liberty Industrial Life Ins. Co, 
12'2 So 56, 168 La 331—^Richard v. 
Terry, App., 5 So 2d 179. 

I*a—^Herron v Universal Auto Loan 
Co., 61 PaDist. & Co S16. 

Tenn.—Abbott v. Ledbetter, 1 Tenn. 
App. 458 

Tex.—^Deaton v. Montgomery Ward 
& Co., Civ App., 169 SW2d 960, 
error refused 

Va—^Personal Small Loan Corpora¬ 
tion V. Dahn. 18>6 S.EI. 45, 166 Va. 
472 

38 C.J. p 500 note 86. 

23. U S.—T. W. Warner Co. v An¬ 
drews, C.CA.NT., 73 F.2d 287, cer^ 
tioran denied 56 SCt. 616, 294 U. 

5 717, 79 LBd. 1260. 

Ark—^Jennings Motors v BurchneW, 

34 SW.2d 465, 182 Ark. 1047 
Ky.—Stanhope v. Cincinnati, N. O 

6 T. P Ry. Co., 1276 S W. 6‘6'7, filO 
Ky. 674. 

La.—Strong v. American Ry. Ex¬ 
press Co., Ill So. 669, 163 La. 180 


—Richard v. Terry, App, 5 So 2d 
179. 

Mich—Maxson v Kohler, 1240 NW 
10, 256 Mich 520—Weiden v. Wei- 
den, '224 NW. 346, 246 Mich. 847. 
Ohio—^Harig v. Lepasky, App, 49 
NE2d 694, second case 
Tenn.—^Nashville Union Stockyards, 
Inc. V. Grissim, 13 Tenn App. Il6. 
Va—^American Ry. Express Co. v. 

Stephens, 138 S F. 496, 148 Va 1. 
Wash—Carr v. Zellerbach Paper Co., 
14 P.2d 35, 169 Wash. 493. 

35 C.J. p 600 note 87. 

24. Ark.—Louisiana Oil Roflning 
Corporation v Telton, 66 S.W'2a 
637, 188 Ark. 280. 

Cal—Starkweather v. Eddy, 202 P. 
467, '210 Cal 483—Schubkegel v. 
Gordino, 133 PI2d 476, 56 Cal App. 
2d 667—^Dlggs V. Arnold Bros., 23 
P.2d 71, 132 Cal App. 618—Gordon 
V Mount, 13 P.2d 932, 1'26 Cal.App. 
701—Braga v. Ponte, 194 P. 614, 
60 Cal App 94. 

Ohio—Canton Provision Co. v. St. 
John, 3 N.B;2d 078, 52 Ohio App, 
507. 

Wis.—^Ijochnor v. Bbenroltor, 292 N. 
W. 913, 236 Wls. 244—Schwarts 
V. Schwartz, *240 N.W. 177, 806 
Wis. 4120. 

FaUuxe to disclose all matexlia 
kihown. facts to coxuisel 
Cal—Gooding v. McAlIstor, 299 P, 
774, 1.14 Cal App, 284. 

Ga.—Wilk«*rson v. Milam, 189 S.E. 

831, 37 GaApp. 2K8, 

Ill—Carter v. Southern Limited, 25 
N.K2d 590, 303 Ill.App 602— 

Thiomc V. MacArthur. 1 N.E.2d 
614, 286 Ill App. 242—Crlpo V. 
Povely Dairy Co, 276 Ill.App. 231, 
certiorari denied Pevoly Dairy Co. 

V Cnpe, 66 S.Ct. 116, 1203 U.S. 698, 

70 LEd 691. 

Ohio.—Goorgci B. Scrambling Co, v, 
Tennant Drug Co., 158 N.E, 282, 
26 Ohio App 107. 

Pa—^Hubext v. Alta Ufo Tns. Co., 7 
A.2d 0*8, 136 l>a.Supor. 147. 

25. Cal.—Stone v. Wolfe, 141 P. 
1190, 1'68 Cal. 201. 
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Colo.—^Wyalt v. Burdette, 95 P. 836 
43 Colo 208. 

38 C J. p 500 note 80. 

26. Tex.—^Igoe v Poinado, C1 v.Apd 
64 SW 2d 656. 

27. Miss.—^Vicksburg, s. & p, u, Cq, 
V. Portorneld, 60 So. 652, 103 Miss 
685. 

Mont—Odell v. Holloway, 284 P. 546, 
86 Mont. 6‘79. 

SSi Colo.-Smith v. FTensley, 109 P 
2d 909, 107 Colo. 180 
La.—Bladg v Giueomlno, 1'28 So 6G1. 
170 La. C3«. 

29. Vii.—Rleketts v. J. G. McCrory 
Co, Inc, JI21 S.JO, 016, 138 Va 648. 

30. 111.—Galarza v. Sprague, l N.E 
2d 276, 284 TH.App. 27.4. 

Wash.—^Hall v. Dans 266 p, 162, 147 
Wash. 861. 

31. U.S,—Campbell v. Yellow Cal) 
Co., C,C.A.ra., 137 F.2(l 9.18. 

32. Wis.—Belehort v. Neary, 149 
N.W 586, 15'K Wis. 667. 

33- N.J,—Evans v. New Jersey Cen¬ 
tral I»owor St Light (3o., 194 A. 144, 
119 N.J.Law 88. 

34k Ala.—Galclwell v. Standard Oil 
Co., r24 Bo. 612, 2'20 Ala. 2127. 

III.—Thif'mo V. MaciArihur, I N.E.2d 
514, 286 Ill.App. 242. 

ICy—Stearns <'oal <3o. v. Johnson, 37 
B.W.2d 38, BSM Ky. 247. 

N.Y.—Jones v. I»<‘rry, '219 N.Y.fl. 
295. 128 M'lse. 1203. 

Okl.—Empire Oil Sr KiMlnlng Oo. v. 

Williams, 86 1*.2<1 291, 181 Okl 172. 
Pa.—^TFerron v. ITniversnl Auto Loan 
Co., 61 r>a.I)Ist. Sr <V). 1»15, 

S.C.—Clemmona v. NlehobMon, 108 S. 

E. 180, 188 S.<1. 1.24. 

38 O.J. p 60L nolo 93. 

35. Mass.—Bannon v. Auger, 160 N. 
E. 266, 262 Mass 427. 

38 C.J. i> 501 note 94. 

36. Va.—Orndorff v. Bond, 89 S.B. 
Qd 362, 18*6 Vo, 497. 

Written, statement of complainant 
exonerating accused on satisfaclion 
of loan claimed to have been fraud¬ 
ulently oblainod was hold not to 
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§ 95 


insuflScient*^ to show that plaintiff partiapated in a 
compromise of the criminal prosecution so as to de¬ 
feat his action for malicious prosecution based on 
the criminal proceeding. 

Damages. In the notes will be found cases in 
which the evidence was held sufficient®* or insuffi¬ 
cient®® to sustain an award of damages for the 
amount awarded; sufficient to establish actual dam¬ 
ages;*® sufficicnt*i or insufficient*® to authorize an 
allowance of exemplary damages; sufficient*® or in¬ 
sufficient** to show special damages incurred by 
.plaintiff; or sufficient*® or insufficient*® to author¬ 
ize the recovery of attorney’s fees incurred in de¬ 
fending the proceeding complained of. Plaintiff’s 
claim for damages sustained by contracting illness 
as a result of confinement in jail should be sus¬ 
tained by convincing proof of a causal relationship 
between the imprisionmcnt and the illness siiircrcd.*^ 

Other matters. In the notes will be found cases 
in which the evidence was held sufficient*® or in¬ 


sufficient*® to prove various other matters in issue 
in the action for malicious prosecution. 

§ 94. Trial in General 

In actions for nnallclous prosecution the general rules 
governing the trial of civil actions ordinarily apply. 

The rules governing the trial of civil actions gen¬ 
erally, as considered in the CJ.S. title Trial § 1 ct 
seq, also 64 CJ. p 31 note 2 et seq, ordinarily apply 
in actions for malicious prosecution.^^ 

§ 95e Queations of Law and Fact 

In actions for malicious prosecution the general rules 
respecting questions of law and fact In civil actions 
ordinarily are applicable. 

General rules governing the province of tho couiH. 
and jury respectively, as considered in the CJ.S. 
title Trial §§ 203-265, also 64 CJ. p 296 note 48 
et seq, ordinarily apply in the trial for actions for 
malicious prosccutions.*5i It is the province and 
duty of the court to determine the preliminary ques- 


provQ want of oonsont of aocusod 
to dlsmlsaal of i>roc<*odlnK.—^Ttiiniioxi 
V. Auffor, 160 N.IO. 266, 1262 Mass. 
427. 

37, Mo.—Cooper v. AsHodatod 
LaundrloSp App., <83 fl.W.Sd 601. 
sa Cal.—^llri'ssnlkar v. T. J. Topp<‘r 
Co., 116 r.2d 176, 46 Oal.Ap7;.2d 
436. 

Mont—^Puutlo y, Homan, i246 623, 

*76 Mont. KKi. 

Or—Morn v. (Iroun, i270 P. 1112, 120 
Or. 186. 

1^—HerKlnnky v. Moakowltz, 02 3*a. 
Super, 318. 

Tesc,—^Underwood Typi'wrllor Oo. v. 
ShouldlH, Clv.App., m «,W. 035. 

39. N.X—WombroHkl v. Mftropolllnn 
Life Inn. Co., 12 A.2d 372, SH N.J. 
M180. 240, arnrmod 10 A.2(l 678, 12*6 
NJJjnvr 545, roarKumont d<<nl(®d C!0 
A.2d 441. 120 N.J.hnw 646- -Dom- 
broMkl V. JMolropolllan Mfo Ins. 
Co., '2 A.i2d 640, 16 N.J.MImo. 511. 
Or.—McInnlH v. Atlantic Inv. (Corpo¬ 
ration, 3 i^2d 118, 137 or. 048, rc- 
hoarinir denied 4 P.2d 374, 137 Or. 
648. 

Pa,—Hayno v. Want r^iUerty Hpear 
Co.« 186 A. 863, 323 Pa. 100, 
Toae,—Murphy v. IkUn, tJJv.App., 142 
S.W.2d 608, 

40b Mo.—’Hlokor V, Kinini, App., 33 

S. W.2<1 077, 

Wl»r—Buckli*y V. Jlrooku, 268 N.W. 
614, 217 WlH, 287. 

41. Colo.—Smith V, llf*n»ley, 100 P, 
2d 000, 107 Oolo. 180. 

N.Y.—Cooper v. iHchlrrmclKler, 126 W*. 

T. S.i2d 668, 176 MIhc. <74. 
38C.J.p601notc 07. 

43. Iboe V. Dunbar, Mua.App., 

37 A.2d m 


Iowa.—Ohlamoro v. Van Itodon, 180 
N.W. 1090. 161 Iowa 270. 

Ohio.—Thomas v. F. & H Lazarus 
& Co., App„ 57 N.E,2d 103. 

43. Cal.—t*ocblor V. Olds, 162 P.2d 
063, 71 Cal.App.i2d 382. 

Oa,—Haverty li’urnlluro Co. v, 
Thonipnan, 169 S.10. <213, 46 GaApp. 
730. 

44- D.C.—Lee v. Dunbar, Mun.App., 
37 A.2d 178. 

III.—Hchwartz v. Schwartz, 8 N.M.2d 
668, 366 Ill. 247, 11*2 A»L.H. 326. 

45. Cal.—Mills v. ITrirdman, 5 rj2d 
001, 110 CalApp. 74. 

Svftdesios rsarardiag* r6a4»oiQitbleaBMHS 
of atfeonMy’a foe# for <lc‘f<‘ndlnic 
uwalnst malicious prosecution of 
plaintiff is unnocoftsary to authorize 
award thorefor, ospooially where caeo 
IM tril'd before court without jury.— 
MHIm V* FrlodTnan, supra, 

4a Cal.—flinfflc'ton v, Singleton, 167 
P.2d ««6, 68 <'!iU.Ai>i),2d 681—Tor- 
noy V. J‘c‘i<‘pHen, 293 1>. 053, 100 
Cul.Api>. 600. 

4!7. Pa,-‘l*aync» v. Wiist Llborty 
Spear Oo., 186 A. 863, 323 I»a. 100, 

48. * Haverty KHirnlturo Co. v. 

Thompson, 160 S.10. 213, 46 aa,App. 
739. 

La.—(Irahani v. Interstate Mleotrio 
Oo., 127 8o. 870, 170 La. 302. 

Mo.-'Coffman v. Shell Petroleum Cor¬ 
poration, 71 S.W.2d 87, 228 Mo.App. 
727. 

Sntxy of Judgmsut oa fiOss tssriil. 
moAy 

Mo. 'Beatty v. Puritan OesmoUc Co., 
168 S.W.2a 101, 236 MoJVpp. 807. 
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OoaiUct lA plalatUTs tesrfelmoay on 
dlroct and cross-examination con- 
oemlnff time when a certain conver¬ 
sation took place did not totally de¬ 
stroy ovidonco but only wont to Hh 
weight.—Doatty v. Puritan Cosmollis 
Co, supra. 

49- U.S.—Andrews v. Kotol Sher¬ 
man, 0.aA.in., 138 P.2d 624. 

Cal.—Starkweathc‘r v. lOddy, 202 3\ 
467, 210 Cal. 483. 

Mo.—^iCvuMnlcka v. Montgoxnery Ward 
& Co., 160 H.W.2d 603, 360 Mo. 360. 

BO. Arlz.—Cunningham v. Moreno, 
80 I>. 327, 9 Arlz. 300, 

38 C.J. p 601 note 3. 

Withdrawal of ovidmaoa 
Itefusal of molhm to exclude all of 
plaintiff’s evidence on ground that 
defendant did not authorize alleged 
mallcloxm pro.see.utlon was held not 
error.—Blouts Mountain Coal Co. v. 
(irubb, 110 Ho. 356, 217 Ala. 274, 
XatsxpoBlnff dofoouM 
At conclusion of plaintiff's evidonee 
of circumstances surrounding institu¬ 
tion of proeei'ding ocunplained of In 
suit for malicious prosecution, de¬ 
fendant may interpose defetise of 
probable cause.—MacCruer v. I>eni- 
velle, 207 1*. 633, 113 Oal.App. 40. 

51. Ala.—^Morgan v. Baird, 121 So. 
626, 210 Ala. 226. 

Tcnn.—Poster v, Andri'WS, 194 S.W. 

2d 337, 183 Tcnn. 644. 

Proliable cause see infra 6 07. 

Pvoof of OAO of two eouats 
Proof of either count for mall(dous 
p^ose<^utlon or for false Imprison¬ 
ment warranted submission of esse 
to Jury.--Jones v. l^orry, 210 KY.H. 
206, 128 Mlsc. 268, 



§ 95 

tion whether there is any evidence sufficient to jus¬ 
tify the submission of the case to the jury.52 When 
that question has been resolved for plaintiff the 
trial judge should properly instruct the jury, as 
considered infra § 102, in which case it is for the 
jury in accordance with such instructions to de¬ 
termine the credibility of witnesses,®^ the weight 
and sufficiency of the evidence,®^ conflicts in the 
testimony,55 and, if their finding is for plaintiff, 
the extent of his damages.55 

Taking case from jury. Under the general rules 
relating to the trial of civil actions where the evi¬ 
dence in an action for malicious prosecution tends 
to establish the essential elements of the cause of 
action, it is erroneous to take the case from the 
jury by nonsuit, direction of verdict, or otherwise.57 
The court is not justified in taking the case from the 
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jury and will not do so, where the evidence is con- 
flicting,58 or where the evidence is uncontradicted 
but susceptible of different inferences,® 9 or where 
the court would not be justified in holding, as a mat¬ 
ter of law, that defendant had such reasonable 
ground of suspicion, supported by circumstances of 
such strength as to warrant a cautious man in be¬ 
lieving that plaintiff was guilty of the offense with 
which he was charged.®® A nonsuit is improper 
where the testimony and reasonable inferences 
therefrom, construed most favorably to plaintiff, 
raise issues of fact requiring explanation by de¬ 
fendant®! 

• The case should be withdrawn from the jury 
where plaintiff fails to establish any one of the es¬ 
sential elements of the cause of action.®^ When 
there is no dispute as to the facts, or any reason- 
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52. Mo —^Madden v. Covington, App, 
86 S.W 2d 190. 

38 O.J. p 501 note 6. 

53. U S.—^North British & Mercan¬ 
tile Ins Co V. Feldman, C C.A 
SC., 149 F.2d 582. 

Neb—^Turner v. O’Brien, 5 Neb. 642. 
N.T.—^Hyman v. New York Cent. R 
Co., 147 NB 613, 240 N.Y. 137, 39 
AI 1 .B. 868. 

Ohio—^Hower v. Glerkln, App., 50 N 
B2d 902 

Pa—^Heisey v. Vansant, 190 A 726, 
126 Pa.Super 873. 

RI—Quinlan v Breslin, 200 A. 989, 
61 R.I 327. 

Tenn.—Citty v. Miller, 1 Tenn.App. 1 

54. Pa.—^Keener v. Jeffries, 64 Pa. 
Super. 653 

HI—Quinlan V. Breslin, 200 A. 989, 
61 RI. 327. 

Tenn.—Citty v. Miller, 1 Tenn App. 

1 . 

38 C J. p 501 note 9 

65. Cal —Carroll v. Pacific Coast 
Automobile Ass’n, 11 P2d 660, 123 
Cal App 568. 

Okl.—^Empire Oil & Refining Co. v 
Williams, 86 P.2d 291, 184 Okl. 
172. 

38 C J. p 501 note 10. 

5>8. Minn.—Chapman v. Dodd, 10 
Minn. 350. 

Award of damages see infra $§112- 
116. 

Where efvldeiLoe showed eutlte want 
of probable cause and there was no 
evidence to rebut presumption of 
malice, only question for 3 ury was 
amount of damages —^Kryszke v. 
Kamin, 128 N.W. 190, 163 Mich 290. 

57. TT.S.—^North British & Mercan¬ 
tile Ins. Co. V. Feldman, C.C.A S.C, 
149 F 2d 582 

Ala—^McMullen v. Daniel, 155 So. 
687, 229 Alcu 194 

Mass.—^Rich v Rogers, 146 N.B 246. 
250 Mass. 587, 37 A.L.R 656. 


NC.—Miller v. Greenwood, 10 SB 
2d 708, 218 N C 146. 

Okl.—Empire Oil & Refining Co v. 
Williams, 86 P 2d 291, 184 Okl 

172. 

38 C J. p 609 note 60. 

Svidence held suffideoit 

(1) To require or warrant submis¬ 
sion to Jury. 

Cal.—Carroll v Pacific Coast Auto¬ 
mobile Ass’n, 11 P.2d 660, 123 Oal 
App 568. 

Ga.—^Fowler v Rudder, 133 S.E. 880, 
36 GaApp 625. 

Iowa—Jackson v. Miller, 295 N.W. 

173, 229 Iowa 694—Oripp v Crit¬ 
tenden, 271 N.W 699, 223 Iowa 240 

Kan—^Divers v Lemay, 284 P. 438, 
129 Kan. 627. 

Ky,—^H. S Deyman Co. v. Short, 283 
SW. 06, 214 Ky. 272. 

Mo —^La Chance v. National Pig¬ 
ments & Chemical Co., App, 104 S. 
W2d 693. 

N J.—^Dombroakl v. Metropolitan 
Lrife Ins Co., 12 A.2d 372, 18 N.J. 
Misc. 240, affirmed 10 A 2d 678, 126 
N J Law 545, reargumont denied 
20 A.2d 441, 1>26 NJ.Law 646— 
Marmorstcin v. State Theaters* 
Corporation, 140 A 8, 6 NJ.Miso. 
66, affirmed 146 A. 915, 106 N.J. 
Law 674. 

NC—^Aberncthy v. Bums, 188 S.E. 
97, 210 N.C. 636. 

Ohio—Thomas v. F. & B. Lazarus 
& Co, App, 57 N.E2d 103. 

SC — ^Hyde V. Southern Grocery 
Stores, 15 S.E.2d 353, 197 S C 263 
—Ward V. Bruce, 173 S.E. 803, 172 
SC. 148. 

Tenn,—Goodwin r. Marsh, 4 Tonn. 
App. 23. 

Tex.—^Mosley v. Harkins, Clv.App, 
147 S.W.2d 800—Rust v. Page. CIv 
App., 52 S.W.2d 937, error dis¬ 
missed 

38 C J P 407 noto 59. 

(2) To require or warrant sub¬ 
mission of question of damages. 
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Ky.—Schwartz v. Boswell, 160 SW. 
748, 166 Ky. 3 03 

Mo —^Van Non v. Van Nort, App, 16 
S W.2d 643. 

Ohio.—^Thomas v F. & R. Lazarus St 
Co, App, 57 N.E.2d 116. 

SflCattors oonsldeved on motion for 
directed verdict 

(1) In pas.slnK on motion for di- 
rf'cted verdict court properly con¬ 
sidered order of magistrate in dis¬ 
missing criminal charge against 
plaintiff, where order was in evi¬ 
dence—J(‘nnings v. Clearwater Mfg 
Co., 172 SE. 870, 171 S.C. 498 

(2) On prayer for directed ver¬ 
dict, court must assume truth of 
facts supporting plaintiff’s case and 
consider proved Taols not denied by 
plaintiff.—Stnnsbury v, Lultrell, 137 
A. 339, 162 Md. 553. 

58. Ala.—Tutwll(*r Coal, Coke Sk 
Iron Co. v. Tuvin, 158 Ala. 667, 
48 So. 79. 

Oa.—^Washington v. Crelgliton, 193 
S.E. 78, 56 Oa.App. 467. 

Mont—Clapp v. Lahood, 264 P. 866, 
78 Mont. 551. 

Okl.—Empire OH St Tteflning Co. v. 

WUliams, 86 P.2d 201, 184 Okl. 172. 
38 C J. p 500 noto Gi. 

59. Win.—^Iwechner v- Bi)<‘nreiter, 
292 N.W. 913. 236 Wls. 244. 

38 C.J. p 509 note 02. 

60. N.V.—Do Malteis v. Jja, Malda, 
26 N.Y.S, 471, 74 Hun 432. 

38 C.J p 509 note 63. 

Cl. R.I.—Quinlan V. Breslin, 200 A. 
980, 61 lU. 327. 

82. Ark.-T-Scott v. I’tmntngton, 236 
S.W. 375, X51 Ark. 26. 

Fla.—^Warcl v. 11 So.2d 193. 

162 Fin. 82. 

ril—nrandt v. Brandi, 3 N.B.2d 96, 
286 111 App. 151. 

Knn.—Mni'chtU'ft v. Clapp, 260 P. 
303, 121 Kan. 777. 

Mo.—La Font v. Richardson* App^, 
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able doubt concerning tlie inferences to be drawn 
from them, it is the duty of the court to direct a 
nonsuit or a verdict for defendant.®* A verdict is 
properly directed for defendant when it appears on 
the evidence that any other verdict would have to 
be set aside.®* 

g 95 , -Defendant’s Connection with Pros¬ 

ecution 

In actions for malicious prosecution the defendant’s 
connection with the proceedings complained of ordina¬ 
rily is a question for the Jury. 


§ 96 

Unless the evidence on the question is clearly in- 
snfiBicieiit to sustain a verdict,®® it is for the jury to 
determine whether defendant by himself, his agents, 
or servants, instigated, commenced, or continued the 
prosecution or proceedings complained of,®® or 
whether one acting as agent for another acted with¬ 
in the scope of his authority.®*^ Whether a princi¬ 
pal is liable for a malicious prosecution commenced 
by an agent is generally a question for the jury.®® 

Where the evidence and the inferences to bo 
drawn therefrom are insufficient to support the 


no S.W2d 26—^Maddon v. Covlne- 
ton, APP. 86 S.W.2d 190. 

jj-Y._Thompson v. Fifth Avo 13ank 

ot Now York, 287 N.Y.S. 4 SO, 247 
App.niv. 392, affirmed 6 N.B 2d 412, 
273 NY. 478. 

Ahsonoo of evidoiioo of dami idfo 
Cal—^D*Ah*SHnndro v TMokford, 70 P.' 

2d 646, 22 Cul.App 2d 239. 

WroBLsr fonn of action 
Where, on trial of action for mali¬ 
cious pxoHccudon. it develops that 
plaintilT’H rcmi'dy. If any, was hy ac¬ 
tion for false arri’st, compulsory non¬ 
suit must be entered-* Co wen v, 
Kuich, 39 Pa.Dist. A (lo. 630. 
Svldeaoe held insniaoleat 
To jfo to jury on question of in- 
currlnff indebtedness for counsel 
foes as result of wronirful prosecu- 
llon.--White v. Tnternntlonnl Text¬ 
book Oo., 129 N.W. 338, 160 Iowa 27, 

63. Kan.—Maechtlen v. Olapp, 260 P. 
303, 121 Knn. 777. 

N. J.—Marti v. Standard ti'Ire Tns. Co., 
23 A.2a 676, 127 N.J.LnW 691. 

Pa.— Werner v. IJowors, 176 A. 631, 
318 Pa, 6L8. 

88 C.J. p 609 note 64. 

xf on avidMLoa tviol covurt oould 
pcramptOKily say that plitlnlirr was 
KuIUy of crime for which he was 
proseouted or that defendant Insti¬ 
tuted proseeution without multce 
and with prolmble cuinu* therefor, dl- 
reeled verdli't is proper. Stale Tdfe 
Inn. Oo. of Indianapolis, Ind., v. Ilur- 
dv, 105 So. 70K, 189 Miss. 266. 

64. l^la.* Wlilte v. Miami Homo 
Milk t’roducers Ass’ti, 19? So. 125, 
148 Fla. 618. 

Whtffc cvidotti06 is of mteh por- 
siuuitvd and ooaolnidlvs oluaeoAtWi on 
the ono side, liiat It would Iw ttl(<‘r- 
ly unreatjonaiili* or unjust for the 
jury either from prejudlee or pas¬ 
sion, or from miaeonception of the 
ease, to render a vi‘rdlet <*onlrary 
to the whole law and the whole evi¬ 
dence* In tho cosi*, the court outfhl 
to have* the courage to pr*rforin It a 
duty, and fro wli<*re the law leads.- - 
Miller V. Chicnfvo, M. As fit. V, It. Co., 

O. (l.Mo., 41 F. 898. 

66. Md,- llaltlmoro A; Yorktown 
Turnp. Itoad v. tlrecn, 87 A. 642, 
86 Md. 161. 


N.Y—Miller v. MilUgm, 48 Barb 
30. 

08. U.S—North British As Mercan¬ 
tile Ins. Co V. Feldman, C C.A S.C, 
140 F2d 582—^Feldman v. North 
British As Mercantile Ins. Co, CC. 
A SC., 137 F.2d 266—Hornin v 
MontKomcry Ward A; Co, C.C.A 
I’a., 330 F.2d 600 

Ala.—Collum Motor Co v. Anderson, 
133 So. 693, 222 Ala 643—Alabama 
Go. V Norwood. 100 So 479, 211 
Ala. 886—Hin Groecry Co. v. Nel¬ 
son, 18 So.2d 432, 31 AlaApp. 386, 
certiorari denied 18 So.2d 434, 246 
Ala. 698. 

Cal.—Pierre v. Great Atlantic As Pa¬ 
cific. T(*a Co. of Nevada, 40 P.2d 
909, 4 GalApp.2d 468. 

D.O,—Pence v. Melvin, B.C., 38 F. 
Supp. 769, affirmed 130 F.2d 423, 
76 lT.S.App.X>.0. 164, 143 A.T^.lt. 
140—Vincr y' Friedman, Mun.App, 
33 A.2d 631. 

Hawaii.—Alexander v. Crossaty, 32 
TIawtUi 281. 

Hl.- Neeson v. Lakeview Dairy Co, 
1 N,ta.2d 619, 286 TlhApp. 36—KlnSf 
V. Automobile Bonding Co., 283 Ill. 
App. 107- Wllsworth V. People’s 
Tdfa Tns. Co.. 247 lU.App 161. 

Ind.—Boyd V. ITodson, App., 72 N. 
I*].2d 46. 

Iowa-’Pair v. Sohultas, 388 N.W. 119, 
227 Iowa 193. 

Ky. Ctimherliuul State Bank v. Ison, 
291 S.W. 406, 218 Ky, 412. 

Minn. -Woiley v. Chaxmian, 220 N.W. 
604, 175 Minn. 184, 

Miss.* lirown v. Klsner, 6 So.2d 611, 
192 Miss. 746. 

M<». *11110(101 V. Kline’s Tneorporated, 
18 S.W.2d 600, 322 Mo. 746 Pos¬ 
ter V. OhicftKo, n. Ai Q, It. C\>., 14 
H.W‘.2d 661, 321 Mo. J202* Irons 
V. Amerleau Uy. Kxi)r(*sH (“o., 300 
H.W*. 288, 818 Mo. 318—Dye V. 

Isiewer, APi>., 94 S.W.2d 948 Coff- 
iniin v. Shell Petroleum Corpora¬ 
tion, 71 S.VV'.2(l 97, 228 Mo.App. 
727. 

N.J. - Sturla v. Central It. Co. of 
New Jersey, 132 A, 601, 4 N,.7. 
Ml»c. 287, iifilrmed 136 A. 920, 303 
N.J.Daw 607. 

N.Y. Itolnick V. Borden's I^trrn 
I’roduets Co., 212 N.Y.S. 189, 214 
App.DIv. 259. 
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N.C—D’Armour v. Beeson Hardware 
Co, 9 SB 2d 12, 217 N.C. 668— 
Smith V. Somers, 196 S.B. 382, 213 
N.C 209—Dickerson v. Atlantic 
Refining Co, 169 S.B 446, 201 N.C. 
90—^Kelly V. Newark Shoe Stores 
Co, 130 SB 32, 190 N.C. 406. 

Or—^Meyer v. Nedry, 78 P.2d 339, 369 
Or 62 

Pa —^Payne v. Bast Liberty Spear 
Co., 186 A. 863. 323 Po. 300—Payno 
V Bast Liberty Spear Co., 200 A. 
924, 132 Pa.Super. 278—^Wesley v. 
Rhodes, 173 A 443, 113 Pa Super. 
409. 

W.Va—Show V. Mount Vernon Farm 
Dairy Products, 23 S.B.2d 68. 126 
WVa. 116. 

88 C J. p 601 note 34. 

D(‘fendanl’s connection with original 
proc.iM*dlng generally soo supra S6 
13-17. 

Whether railroad polioomaa noted 
as state official, or under authority 
of railroad sued for malicious prose¬ 
cution, was for jury.-—T’ennsylvanla 
R Co. V Deal, 166 N.W 602, 116 
Ohio St 408. 

67. Md.—Julian Goldman Stores v. 

TUtgg. 143 A. 689, 166 Md. 86. 

Mo,—Coffman v. Slu*!! P('troh‘um 
Corporation, 71 S.W.2d 97. 228 Mo. 
App. 727. 

N.C.—^Dickerson v. Atlantic R<‘flnlng 
Co., 169 S.W. 446, 201 N.C. 90. 
Pa.—<lrnda v. American Stores Oo.. 
173 A. 419, 315 Pa. 484. 94 A.L.n. 
738—Melsger v. irerts DrJvurself 
Stations, 171 A. 118, 112 Pa-Super. 
806. 

R,I—Wanellk v. Franklin Auto Sut»- 
ply Co., 10 A.2d 349, 64 II.T. 76. 
Tex.- Davis V. Teague, Civ.App., 266 
S.W. 967. 

Wlioro facts are ooncedod, qu(*s- 
tlon wludiLor act was within scope 
of agent’s authority Is qu(*HHon of 
law for court, but where* facts ar«* 
In clisimtc question becomes one of 
mixed law and fact wliich only jury 
<*an decide under nrop<*r Instructions. 

Coffman v. Shell P<*troleum Cor¬ 
poration, 71 S.W*2(l 97, 228 Mo.App. 
727. 

03. Mo.* Dye v, Loewer, App., 94 
S.W.2d 948. 
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charge that defendant was responsible for, or con¬ 
nected with, the prosecution or proceeding, the 
case should be taken from the jury,®® and it is 
proper to dismiss the complaint,^® sustain a demur¬ 
rer to the evidence,71 nonsuit plaintiff,7® or direct 
a verdict for defendant.7S Further, the case is 
properly taken from the jury by a directed ver¬ 
dict^ for defendant, or olherwise, where the evi¬ 
dence is undisputed that defendant had no connec¬ 
tion with the prosecution or proceedings complained 
of ;7® but a request to withdraw the case from the 
jury is properly refused where there was evidence 
of an admission by defendant that he had directed 
the instigation or continuance of the proceeding.7® 
Evidence which affords nothing more than a basis 
for speculation or plausible conjecture that de¬ 
fendant was in some way connected with the pro¬ 
ceedings complained of is insufficient to warrant the 
submission of the question to the jury.7® 


§ 97. -Probable Cause 

a. In general 

b. Facts admitted or undisputed 

c. Facts in dispute 

d. Taking case from jury 

a. In General 

As a general rule It la the province of the Jury In 
actions for malicious prosecution to determine whether 
the facts relied on to constitute probable cause have 
been established and for the court to determine from 
the facts whether probable cause exists. 

In an abstract and theoretical sense probable cause 
for the institution of a criminal or civil proceeding 
is a pure question of law;77 but it is a rule of prac¬ 
tically universal application that whether probable 
cause exists in a particular case is a mixed question 
of law and fact78 In other words, it is for the jury 
to determine whether in the particular case the facts 
relied on to constitute probable cause have been 
established by the evidence introduced,7® and for the 


69. —Alllson-HuBsell-Wlthmg- 
ton Co. V. Sommers, 121 So. 42, 219 
Ala. 88 —Molton Bealty Co. v. 
Murchison. 108 So. 661, 212 Ala. 
661. 

Ky —ChesapeaJee & O. By. Co v. 
Van Hoose, 278 SW 562. 212 Ky. 
268—Chesapeake & O. By. Co v 
Vaverty, 278 S.W. 661, 212 Ky. 
140. 

Bvidenoo haul tuswflloiwLt 

To require or warrant submission 
to Jury of question whether defend¬ 
ant by himself, his agents, or serv¬ 
ants Instigated, commenced or con¬ 
tinued the proceedings. 

U.s.—^Bouse V. Burnham, CCA.Kan., 
61 F.2d 700 

Ala—Keeton v Northern Alabama 
By Co., 132 So. 86 , 222 Ala 224. 
Md—Nance v Gall, 60 A 2d 120, 
modified on other grounds 61 A 2d 
585. 

Mo.—^Boatty V Puritan Cosmetic Co, 
168 SW2d 191, 286 Mo.App. 807 
—^Lindsay v Francis, App., 107 S. 
W. 2 d 97. 

NC— Bagiey v. Industrial Bank, 21 
S B 2d 889. 222 N.C 97. 

X>n—^Painter v. Both, 180 A. 49, 118 
Pa Super. 474. 

Tex.—Daughtry v. Blanket State 
Bank, Civ.App., 60 S.W.2d 272— 
Rogers V. Industrial Bice Mills, 
Civ App., 292 S.W 944 
Wash.—^Puffe v. FTink, 286 P. 480, 
166 Wash 678. 

70. NY.-^Ltehman v. Oschmann, 86 
N.T.S. 864, 89 App.Div. 620. 

71 . Whsoee evideoaoe Showed one da. 
foDOdSiat did not pavttolpato In insti¬ 
tution of prosecution, sustaining its 
demurrer to evidence was proper.— 
Bowe V. Glen Blder State Bank, 267 
P 998, 126 Kan 291. 


7a. Ga.—Bryan v. Baird, 48 SB 
419, 117 Ga 177. 

NT—^Miller v. Milligan, 48 Barh. 80 
Nonsuit as to some defendants 
Idaho —Donaldson v. Miller, 72 P.2d 
863, 58 Idaho 296 

N J.—^Tomai V. Savastano, 170 A. 616, 
112 N.J.Daw 862. 

73. Ind.—Boyd v. Hodson, App, 72 
N.B 2d 46. 

Mich—Swank v. OrofC, 224 NW. 898, 
246 Mich 667. 

88 CJ. p 609 note67. 

74. Ala—Smith v. Dollar, 188 So. 
277, 223 Ala. 661. 

Ark—MoNoal v. Millar, 220 S.W. 68, 
143 Ark. 263. 

75. BAwall.—-CoKpns JUds quoted la 
Alexander v. Cressaty, 32 Hawaii 
281, 290. 

Md—^Mortens v. Mueller, 89 A. 618, 
122 Md. 318. 

78. Ala—^Keeton v. Northern Ala¬ 
bama By. Co., 132 So. 86, 222 Ala. 
224. 

77. Mont—Wcndcl v. Metropolitan 
Life Ins. Co, 272 P. 246, 83 Mont. 
262. 

Va—Clinchfiold Coal Corp. v. Bodd, 
96 SB. 886, 128 Va. 420. 

88 C.J. p 602 note 17. 

73. U.S.—Bouse V. Burnham, CC.A. 
Kan, 61 F2d 709 

Ark.—Wm. B Moore Dry Goods Co. 

V. Mann, 284 S.W. 42, 171 Ark, 
360. 

D.O—Vlner v. Friedman, Mun.App., 
88 A.2d 681. 

Iowa.—Blchmond v. Whitaker, 266 
N.W. 681, 218 Iowa 606. 

Mich—Bal)b v. American Inv. Co., 
217 NW. 18, 241 Mich. 349. 

Missr- Medlln v. Clarksdale Steam 

1086 


Laundry, 101 So. 667, 136 Miss 
390. 

Mo.—Bandol v. Kline’s Incorporated, 
18 S.W.2d 600, 822 Mo. 746-^oiies 
V. Phillips Petroleum Co., App., 
186 SW 2 d 868 . 

Pa—Hubert v Alta Wfo Ins. Co.. 7 
A.3d 98, 136 PaSuper. 147—Hu¬ 
bert V. Alta Life Ins. Co., 196 A. 
618, 130 Pa.Supor. 277—Randall 
V. Fenton Storage Co., 177 A. 676, 
117 Pa Super. 212—Davis v. Morri¬ 
son, 88 Pa Super. 637. 

Tcnn.—Abbott v. Iiodbetter, 1 Tenn 
App. 468—Cltty v. Miller, 1 Tcnn. 
App. 1. 

Vo.—Mungor v. Cox, 181 SB. 841, 
146 Vn. 674, rehearing denied 182 
S.B. 687. 146 Vo. 674. 

W.Va—llunler v. Beokley News¬ 
papers Corp., 40 S.B2a 332—Staley 
V. Rife, 156 SB. 118, 109 W.Va. 
701—Wllmer v. Rosen, 136 S.B. 
826, 102 W.VCL 8 , 40 261 

Wls.—Do Vries v. Dye, 269 NW 
270, 222 Wls 601. 

88 C.jr. p 602 note 18. 

If faots aare subject to oontroveesy, 

probable cause Is mixed question of 

law and fact. 

Md.—Stansbuiy v. ZiUttroU, 187 A 
339, 162 Md. 668 . 

Tex.—Budlngton v. American Gro¬ 
cery Co., Clv.App., 81 S.W. 2 d 808, 
error dismissed. 

79, Ala.—MoMullon v. Daniel, 166 
So. 687, 220 Ala. 104. 

Arls.—Murphy v. Bussell, 9 P.2d 
1020. 40 Arls. 309. 

Cal.—Ilaydel v. Morton, 48 P.2d 709, 
8 Cal,App.2d 730—MacOruer v. 
Denlvelle, 297 V, 633, lift CaLApp. 
40—Green v. St(*wart, 280 P. 940, 
306 Cal.App. 618 

Ca—Price V. Cobb, 31 S.B.2d 822, 69 
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court to determine from the facts established, ad¬ 
mitted, or undisputed whether probable cause ex¬ 
ists.®® 


§ 97 

Expressions are found in some decisions to the 
effect that probable cause is a question of fact for 
the jury,®i or that it is a question of fact for the 


GaApp 60*1—^TT<‘nrn v. r.atoholor, 
170 S ro. 200, 47 On App 213 
Iowa—^ITalltfinn v I-iono Troe Farm¬ 
ers ExchniiK*', 000 NW 051, 230 
Iowa 1277—T^nlv v, Schultz, 288 N 
W. 110, 227 Iowa 103. 

—^McCSarr v. K V. Schnoor Ci¬ 
gar Co. 2C6 P, 73. 125 Kan 700 
ICy.—^TltiHclclou v. York, 112 SW2d 
984, 271 Kv 667—WoHlorflold v. 
rrudontinl Ins Co. oC Amorioa, 04 
SW.2d 086, 264 Ky. 448—^Ilcndrio 

V. Perkins, 42 SW.2(1 502, 240 Ky 
366—^Ilayos V. Ki'tron, 3 S.W 2d 
172, 223 Ky. no. 

jiild.—Wilson lilno v. Brown, 166 A. 
426, 164 Md. 608. 

Mich.— Tli*lfl(*ld V. Mortimer, 210 N, 

W. 326, 236 Mloh. 214. 

Minn.— Uoihorzor v. Bresky, 212 K. 

W. 456, 170 Minn 266. 

Miss.— O'Bryant v. 0«n<‘mnn, 154 So. 
260, 160 Miss, 776. 

j^o.—Polk V. Missouri-Kansas-Tc^iens 
n. Co., Ill H.W2(i i:i8, 341 Mo. 
1213, 114 A Ti.Tl. 873- -Irons v. 
Amorloan Hy. Mxpross Co., 300 S. 
W. 283. 318 Mo. .318-Foul v. 
Biohardson, App.i ItO H.VV‘.2<I 25— 
Bye V. r^oawor, App., 04 S.W.2d 
048. 

Mont.—Puullo V, Tlotnan, 246 P. 523, 
76 Mont 105. 

N.J.—Bonnolt. v. Vlllion, 144 A. 601, 
106 N.J.T4aw 350. 

Okl.—I>u(t»*r V. Brookins, 22 l'.2d 
005, 164 OUl. 70. 

Pa.—ir**Isi'y V. Vansnnl, 100 A. 726, 
12$ PiLSupcr, 373 - Ueby v, Wha¬ 
len, 170 A, 870, 110 Pa.Hupar, 476 
—AnKolonl V. 2i<*d<*n'r, 80 Pa.Hupor. 
383. 

R.I.—Quinlan v. Brosllu, 200 A. 080, 
61 n.l. 327, 

Ttmn,-“Abbof t v. Badbotlar, X Tonn. 
App. 458 -<5It(y v. Mlllor, 1 TMin. 
App. 1, 

Va.- Miingor V. Cox. I3t S.M. 841, 146 
Va. 574, ri'hi'urlUK (li'nh'd 132 S.W. 
687, 146 Va. 574. 

Wash.- Poasloy v. Pugot Sound Tug 
ate Barga <lo., 125 I*.2(l 081, 13 
Wash.2cl 485. 

W,Vii. Show V. Mount Vernon Farm 
Palry Produois, 23 68, 125 

VV.Vn. 116. 

38 C.X T> 503 nolo 10. 

Xn uotloa tKled, without jttvyi (fu<*s- 
tlon whi'ihor iho arrost wan wllhoul 
probabb* (Munto, waa (luoatlou of fact 
for Irlal oourl.** Carl no v. Yoln, 127 
A. 674, 3 K.J.MInc. 230, ainmad 130 
A. 017, 102 N'.XT^iw 215. 

SdCattevM wliioh ooouxred, iuhiealuttt 
to tluio information waa sworn out 
agalnnl. a(*cus4)d or substutuont to In¬ 
formation oomiminioatod to com¬ 
plainant 1>y poliro departmont did 
not rniso a oontrovi'rsy as to what 
clroumHlanects wer** and an to whoth- ^ 


er probable cause existed when war¬ 
rant for arrest of accused was lUcd, 
ho as to raise a question of fact in 
fiction for malicious prosecution re- 
HJirding exislonco of probable cause. 
—^V.in Sant v. American Express Co, 
(tCAPa, 158 F.2d 924. 

80. TT.S.—^Van Sant v. American Ex¬ 
press Co, supra—Campbell v Yel¬ 
low Cab Co., CCAPo., 137 P 2d 
918. 

Ala.—Orecn v. Norton, 172 So. 634, 
283 Ala. 489—McMullen v. Daniel, 
155 So. 687, 229 Ala. 194—Molton 
B(*alty Co. V. Murchison, 103 So. 
651. 212 Ala. 561—tr. S. Cast Iron 
Pipo & Foundry Co, v. Henderson, 
110 So. 915, 22 Ala App 448, cer- 
tioroi-l denied 116 So. 917, 217 Ala 
520, and followed in IT. S. Cast 
Iron Pipe & Foundry Co. v. Wil¬ 
liams, 117 So. 927, 22 Ala.App. 695. 
Arlz.—^Murphy v. Ttussoll, 9 P.2d 
1020, 40 Aria. 109. 

Cal.“-MoAfco V. Los Angeles Oas * 
Eleclrlo Cori>oraLion, 9 l'.2d 213, 
216 Oal. 219—Miller v. Lee, 153 P. 
2d 190. 66 Cal.App 2d 778—Murdock 
V. Ccrlh, 160 P2a 489, 65 Cal.App, 
2d 170—S<‘lmstlnn v Crowley, 101 
P.2d 120, 38 Cal.App.2a 194—FXay- 
del V. Morton, 82 P.2d 623, 28 Cal 
At>p.2d 385—Jlaydel y. Morton, 48 
P8d 700. 8 Cal.App 2d 780—Pa- 
clflc Nat. Co. V. Southwest leinanco 
Co. of California, 40 P.2d 862, 4 
Od.App.2d 326—Davis v. T’ezcl, 20 
P.2d 982, 131 CahApp. 40—^leosler 

V. Banks, (297 P, 106, lli2 Cal.App. 
623 ^Murray v. Kunde, 267 P. 158, 
91 Cal.App. 440. 

Conn.~'Parantf> v. Ball, 40 A.2d 6, 
132 t^oiin. 668.—Corptui Xarls cited 
iXL Brmlrlb v. DobiTSteln, 140 A. 
483, 484, 107 Conn. 294—5?Ilk(>v v. 
S^alcskl, 128 A. 770, 102 Conn. 439. 
Del.- Stidham v. Diamond State 
Br<*wery, 21 A.2d 283, 3 Terry .330. 
D,(V Viner v. Friedman, Mun,App., 
83 A.2d 631. 

<Ja.“-Hearn v. Batchelor, 170 S.M. 

203, 47 «?n.Ap|». 213, 

Tdaho.' notiabisou v. Miller, 72 P2d 
85:1, 58 Idaho 295. 

Ky, Louluvilb* & N. U. Co. V. Sharp, 
140 H.W,2a 383, 282 Ky. 758 llas- 
eKIon V. York, M2 S.W.2d 984. 271 
Ky, 567 Ileiidrle v. INtIiIiih, 43 S. 

W. 2d 502, 240 Ky, 3(56 Mayes v, 
Ketnm. 3 S.\V.2d 172. 228 Ky. 119. 

Md. N'(»rlU Point Const. (N>. v. Sng- 
«er, 44 A.'2d 44t-Slansbury v. 

laittrell, 137 A. 339. 152 Md. 553 • 
Coldsteln v. Uau, 137 A. 488, 117 
Md. 6. 

Mlnn.“ BeJherzer v. Tlresky, 212 N.W 
456, 170 Minn. 26C»-Pol!sln V. Lis- 
chefMka, 204 N.W. 885, 164 Minn. 
260. 

Mo,—JouoH V. PhllUpH petroleum (.lo., 
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App, 186 SW2d 868—^Peterson v. 
Fleming, 297 SW. 163, 222 Mo. 
App. 296. 

NM—Marchbanks v Young, 139 P. 
2d 694, 47 NM 213—Hughes V. 
Van Bruggen, 105 r.2d 494, 44 N- 
M. 534. 

NY.—Freedman v New York Soc. 
for Suppression of Vice, 290 N.Y 
S. 763. 248 App.Dxv. 617. affirmed 
10 NE.2d 650, 274 N.Y. 659. 

NC—^Bawls V. Bennett, 10 SB.2d 
126, 221 N.C 127. 

N.D.—^Kron y. Bodmer, 240 N.W. 772, 
63 ND 686. 

Okl—^Towno V. Martin, 166 P 2d 98, 
196 Okl. 610—Putter v. Brookins, 

22 P.2d 095, 164 Old. 79 

Or.—^ICuhnhauaon v. Sladidman, 148 
I P.2d 239, 174 Or. 290, rohearliiK 
denied 149 P.2d 168, 174 Qr. 290 
Pa.—Simpson v. MontgoxWy Ward 

6 Co., 40 A.2d 674, 364'^ Pa. 87— 
Curley v. Automobile FInnnee Co., 

23 A.2a 48, 343 Pa. 280, 189 AJaU 
1082—llubort V. Alta Life Ins Co.. 

7 A-Sdi 9H, 136 Pa,Super 147—Uaii- 
dall V. Fimton Storage Co., 377 A. 
575, 117 Pa Super. 212--Angelmii 
V. Lederer, 89 l*a.Super 383—I>*iv«n 

V. Morrison, 82 Ph.Suimt. 537-- 
Smith V. l^atton, 12 I'aDlst & Co. 
393, 41 Trfinc.L.’Rey. 412. 

S.D.—Brown v Kewes, 223 N.W. 810. 
54 S.D. 595. 

Tenn.—Nashville TTnlou Stoekyards. 

Xn«, y. (IrlHslm, 13 Tenn.App. 115 
Wash.—Pallett Y. Thoinpkins, IIS 
P.2d 190, 10 Wafth.l»d 697. 

W.Va.—Staley v. Ulfe, 156 S.W. 113, 
109 W.Va. 701. 

Wis.—I)e Vries y. Dye, 269 N.W. 270, 
222 Wls. 501. 

38 C.X i> 503 note 20. 

81* TT.S.—Walton Trust Oo. v. Tay¬ 
lor, C.C.A,Mo., 2 F.2d 342. 

Ala.—Morgan v. Balnl, 121 So. SlMl, 
210 Ala, 225 Nixon V. Pierce, 111 
Ho. 200, 21 A la, App. 591, certiorari 
denied 111 So. 201, 215 Ala, 454. 
Fla. ‘P<‘res! V. liodrlguez, 20 So.2<f 
654, 155 Fla. 5(11. 

NT.J. r>ombPoskl v. Me(ropnlltiiii 
Life Ins. 4k>., 12 A.2d .373, 18 N.-T, 
MIse. 240. affirmed 19 A.2d 678, 136 
NXljaw 645, reargutnenl denied 
20 A.2d 441, 126 N XUiw 54.1. 

H.C -tlleinmnnH v. Nicholson, 185 S. 

W. 34, 180* S.C. 54 Jennings v. 
Clearwater Mfg. C^),, 173 S.M. 870, 
171 S.C. 498. 

38 C.J. p 504 notc^ 21. 

OrdliuuElly a ixaey quostioa 
Ca.-- Campbell v. Tatum, 30 S.7a.2d 
56, 71 Ca.App. 58- Johns v. Ctb- 
son, 4 S.W.2d 480, (10 (In.Arm. 585. 
^<Bow wn. 'oardlaoxllar prudent nuua' 
would aot under a givim set <»f cir¬ 
cumstance's is a quest ion for tho ^ury 
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jury where the evidence bearing on the question is 
conflicting. 

b. Facts Admitted or Undisputed 

The question of probable cause in actions for mali- 
•cjous prosecution Is solely for the determination of 
the court where the facts relied on are admitted or un¬ 
disputed and only one Inference can be drawn there- 
■from. 
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Where the facts relied on as constituting probable 
cause are admitted or undisputed and only one in¬ 
ference can be drawn therefrom, the question of 
probable cause is solely for the determination of the 
court 83 In these circumstances the existence of 
probable cause or the want of it is a pure question 
of law;34 and not only is the intervention of the 
jury not required, but it is erroneous to submit any 


to determine from their knowledge 
of mankind and how persons of rea- 
*8onable prudence usually deport 
themselves **—Citty V. Miller, 1 
TennApp. 1, 9. 

:Zn Ohio 

(1) Question of probable cause is 
for Jury—Canton Provision Co v. St. 
John. 3 NE.2d 978, i52 Ohio App 607 

(2) Question of probable cause Is 
for Jury under proper instructions — 
Curls V Lenox Garage Co, 40 N.E 2d 
213, GS Ohio App. 286—^Etler v Mul- 
lett, 178 NE 279, 40 Ohio App. 222. 

(3) “The case of Ash v Marlow 

, . [20 Ohio 119] followed in 

Pennsylvania R Co. v Hobbs 
. . . [118 KE. 1085, 96 Ohio St 

684] has settled the question, end 

. . under the law laid down In 

those cases want of probable cause 
IS an Issue of fact to be determined 
by the jury, like any other Issue of 
fact."—^Burke v. Kearney, 200 N.E. 
649, 652, 61 Ohio App. 287. 

S2. Ohio—^Elliott V. Mueller, App., 
•62 NE2d 209. 

38 C J p 604 note 22 
Province of Jury when facts are In 
dispute see Infra subdivision o of 
this section. 

83L U S.—Vancouver Book & Sta¬ 
tionery Co. V. L. C. Smith & Coro¬ 
na Typewriters, 138 P.2a 636, cer¬ 
tiorari denied 64 S.Ct. 780, 321 U S. 
786, 88 LEd. 1077—Campbell v 
Yellow Cab Co., COA.Pa., 187 P.2d 
918—Ooxpns Jnxls cited In Nation¬ 
al Surety Co. v. Page, C.C A.Va, 
F2d 146, 149, rehearing denied '59 
F2d 370—Seaboard Oil Co. v. Cun¬ 
ningham, C.CA.Fla., 51 F.2d 321, 
ccrtioran denied 52 SX)t. 3i5, 284 
TTS 667, 76 LEd 667—Blakely v. 
Greene, C.C.AWVa., 24 F,2d 676— 
Van Sant v. American Express Co, 
D.CPa, 61 FSupp 337 
Ala—^Brackin v. Reynolds, 194 So. 
876, 239 Ala 419—Coxpns Juris cit¬ 
ed In Glidden Co v. Laney, 175 So 
296, 297, 234 Ala 475—^McMullon v 
Daniel, 155 So. >687, 229 Ala. 191. 
J'rk.—Gszzola v. New, 87 S.W.2d 68, 
191 Ark. 724. 

Cal—^McAfee v. Los Angeles Gas & 
Electric Corporation, 9 P 2d 212, 
215 Cal 219—Singleton v. Single- 
ton, 137 P 2d 88-6, 68 Cal App 2d 
681—^D’Alessandro v. Plckford, 70 
P2d 646, 22 Co 1.App 2d 239—Car- 
roll V Pacific Coast Automobile 
Ass’n, 11 P.2d 6<60. 128 Cal.App. 56'8. 


DC.—Wolter v. Safeway Stores, 153 
P2d 641. 80 USAppD.C. 367. cer¬ 
tiorari denied <67 SCt. 6'4, rehear¬ 
ing denied 67 <S Ct. 201 and 67 S Ct. 
1301—Chapman v. Anderson, 3 F 
2d 336, 56 App DC. 165—Lee v 
Dunbar, Mun.App., 37 A.2d 178 
Ga.—Johns v. Gibson. 4 SB 2d 480, 
60 Ga.App. 685—^Tanner-Bnce Co. 
V. Barrs, 190 SE. 67>6, 55 GaApp 
453. 

Towa—^Halllgan v Lone Tree Farm¬ 
ers Exchange. 300 N.W 651, 230 
Iowa 1277—Bair v Schultz, 2iS8 N. 
W 119, 227 Iowa 193. 

Ky—Stearns Coal Co v. Johnson. ■37 
S.W2d 38. 238 Ky. 247 
Md—Nance v. Gall. 50 A.2d 120, 
modified on other grounds 61 A.2d 
635. 

Mich.—Baker v. Barach, 297 N.W. 
472, 297 Mich. 219—^Tutton v. Olsen 
& Ebann, 232 N.W. 399, 261 Mich. 
642. 

Miss.—^Lancaster v. Pitts, 122 So. 
531, 154 Miss 406. 

Mont.—Wendel v- Metropolitan iLlfo 
Ins Co., 272 P. 245, 83 Mont 252. 
Nob —Clausen v. Omaha Loan A 
Building Ass'n, 2*69 N.W. 617, 131 
Neb. 666—Kersonbrock v. Security 
Slate Bank of Osmond, 23>1 N.W. 
419, 120 Neb 661 

N. J.—^Marti v Standard Fire Ins. Co„ 
23 A.2d 57-6, 327 NJ.Law 691— 
Evans v. New Jersey Central Pow¬ 
er & Light Co., 194 A. 114, 119 N. 
J.Law 88. 

N.M—^Vlncioni v. Phelps Dodge Cor¬ 
poration, 290 P. 319, 35 N.M 81. 
N.Y,—Rolnick v. Borden’s Farm 
Products Co, 212 NY-S 1'89, 214 
App.Div. 269. 

Ohio—^Kintner v Cheeks, 49 NE.2d 
962, 71 Ohio App. 383. 

Okl.—Towns V. Martin, iGe* P.2d 08, 
196 Okl 610—Gray v Abboud, »87 
P.2d 144, 184 Okl 331—WllIIamH v. 
Froy, 78 P,2d 1052, 182 Okl. 556— 
Johnson v Moser, 72 P.2d 715, 181 
Old. 75—-Champlln Refining Co. v. 
Le Force, 64 P.2d 190, 376 Okl 48. 
Or.—Timmins v. Hale, 256 P. 770, 
122 Or 24. 

Pa— Corpus Juris quoted iu Altmnn 
V Standard Refrigerator Co., 173 
A. 411, 417, '315 Pa 465—ireiBC'y v. 
Vansant, 190 A. 726, 12-6 PaHitpor 
373—Trautman v. Willock, i8>8 Pa 
Super 40*4—Franz v Foster, .10 Pa. 
Dist. & Co. 429, 9 Brie Co. 17.3— 
Simon V Darling, Com. PI., 95 
Pittsb.Leg.J. 87. 
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Utah—Straka v. Voyles, 252 P 677 
69 Utah 123. 

Va.—^-\mencan Rv. Express Co. v. 
Stephens, 138 SE 496, 148 Va. 1— 
Monger v. Cox, 131 S.E 841, 146 
Va. 674, rehearing denied 132 SE 
687, 118 Va 571. 

Wash—^Pallelt v. Thompkins, 11-8 p 
2d 190, 30 Wash.2d 697. 

WVa— ^Hunter v. Beckley Newspa¬ 
pers Corp., 40 S E 2d 332—Meadows 
V. Corinne Coal & Land Co., 177 
SE 281, 116 WVa. 622—Dowdy v 
Redmond, 169 jS E 477, 113 W.Va. 
774—^Staley v. Rife, 16i6 S.E. 113, 
309 W.Vo. 701. 

Wis—^De Vries v. Dye, 269 N.W 270, 
222 Wis. 601—Leslie v, Knudson, 
23'8 N.W. 807, 206 Wis. 617. 

Wyo.—^Huber v Thomas, 19 P.2d 
1042, 45 Wyo. 440—Tlonnlng v Mil¬ 
ler, 8 P.2d 825, 44 Wyo. 114, re¬ 
hearing denied 14 P.2d 437, 44 WVo 
114. 

38 ■C.J. p 604 note 25. 

Jo, absence of substantial oonlUct 
in evidence It Is court’s province to 
determine whether circumstances 
amount to probable cause.—Sebastian 
V. Crowley, 301 1^2d 120, 88 Cal.App. 
2d 104—Rirhtor v. Nollson, 64 P2<a 
•51, n CalApp.2d 503—Garfield v. 
Peoples Finance & Thrift Co. of Rlv- 
orslde, 74 3>.2d 3061, 24 Cnl App 2d 
144—Moore v. Durror, 16 P,2d 676, 
127 Cal. A pip. 759. 

Where by plalatUTs own evidence 

probnblo cause has been shown, It Is 
the duty of the court to decide that 
plaintiff cannot recover.—Scott v 
Dewey, 23 Pa.Super. 396—Darrnh v. 
Oakland Motor Car Co, 8 l>a Dist. & 
Co. 385. 

Judgment roll as only proof 
Whi'i-o only proof of want of prob¬ 
able cause was Judgment roll ter¬ 
minal lug original action In plaintiff's 
favor, question of want of probable 
cause was for court.—Bredohorst v. 
Robson ll^iel Co., 263 N.W. 609, 196 
Minn. 596. 

84. Ala.—Elliott V. Cahoon Bros, 
353 So. 1613, 228 Ala. 4.32. 

Gal.—Short v. iStuyvesaiit ins. Co. of 
New York, 43 P.2d 872, 6 Cal.A(pp 
2d ,309. 

Ky.—J B. Colt Co V. Grubbs, 268 S. 

W. 817, 206 Ky. 809. 

Mass.—Bannoil v Auger, 160 NE. 

255, 2'62 Mass. 427. 

Mich.—Schneider v. Briggs Mfg. ■Co., 
244 N.W. 226, 260 Mich. 61. 
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phase of the question of probable cause to their de- 
termination.ss However, this rule does not apply 
where different inferences may be drawn from the 
evidence.®® In order that the rule may apply, it is 
essential that the inference to be drawn from the 
evidence should be free from doubt.87 on the 
undisputed facts, reasonable men might reach dif¬ 
ferent conclusions as to whether facts amounting 
to probable cause exist, the existence of such facts 
is a question to be determined by the jury.®® 


c. Facts in Dispute 

Where in actions for malicious prosecution the evi¬ 
dence bearing on probable cause Is conflicting, It Is 
for the Jury to determine whether these facts are suf¬ 
ficiently established. 

Where there is a conflict in the evidence bearing 
on the facts relied on to constitute probable cause, 
it is a question for the jury to determine whether 
these facts are sufficiently established,®® and this 
is so no matter how groat the preponderance of the 
evidence is in favor of one party or the other.®® 
However, the facts having been* determined by the 


Neb.—^Korurnlirook v. Security State 
Bank of Osmondp 234 N.W. 419, 120 
Neb. 561. 

jjf.j. —i>rosti<*k V. Vroom, 26 A,2d SCC, 
128 N.J.Law 38.^, nltlrmod 29 A.2d 
857, 129 N.J.TjW 463. 

Ya.—Personal Small Ijioan Corpora¬ 
tion V. Dahn, 186 S.B. 4'5, 166 Va. 
472. 

88 C J p 604 note 25, p >506 note 26. 

85. U.S.—Van Sant v. Amorlean bjx- 
proBR Co. t\C.A.l»a. 158 l^'.Od 924. 

Ala—riroon v. Norton, 372 So. 634, 
233 Ala. 489. 

Ey.—'Slf^arnfl Coal Co. v« Johnson, 37 
S.W.2d 318, 238 Ky. 247. 

N.Y—Babor v. (lolUbarK. 16 N.Y.S.2d 
397, 258 App.inv. 2.10, nfllrmoa 28 
N.B.2d 963, 283 N.Y. 729-*-Proaa- 
man v. Now York So<*. for Hiii>* 
proHslon of VI<‘o, 200 N.Y.S. 753. 
248 ApjiDiv. v117. amrrncd 10 N.M 
2d 530, 274 N.V. 5'39. 

Okl.—WIlUnmH v, Fray. 78 l>.2d 1052, 
182 Okl. 630. 

38 C.J. p Ci05 liotn 27. 

98, Ala.—Corpus Juris citsd la Mc¬ 
Mullen V. T)aulol, 166 So. 637, 091, 
229 Ain. 104. 

38 C.J. p 503 note 20. 

87. I*a.—“(^lopor V. Mlcctro-Tlnt 33n- 
gravlnff <*«>•, 70 T*a*Hup(>r. 4SI7. 

88. U.S.—HorKaron v. Coldmnn, 0.0. 
A.I4U, <61 Ii\2d 0t7»*Hcatioard Oil 
Co. V. OunnUiKham, C.O.A.OMn., 61 
F.2d 321, <i(*rUornrl dctnlad 62 S. 
Ct. 36, 28-1 n.H. 067, 76 L.J6(l, 637. 

Ala.--McMullen v. Daniel, 10<6 Ho. 
6>87, 229 Aliu 194. 

Cal.--Toni(»y v, IMcrncn, 293 663, 

309 Oal.4pp. 660. 

JNT.y.—Uolmck V. ilordan'M 
l^roductH Oil., 232 N.Y.S. 180, 2M 
App.Div. 230. 

Wl8.—Ijcchnor v. Kbanrollor, 292 N. 
W. 013, 235 Win. 244. 

88 C.J. p 'SOO note 81. 

88. U.H.—Norlh DriUsh iKi Mc*rcan- 
tllo Ins, Co, V. Feldman, 

C., 149 l^'.Od 682—Andre wh v. Hotel 
Sherman. O.C.A.in., 138 F.3d i524 - 
Seaboard Oil Oo, v. (JunnltUTbiim, 
C.C.A,Fla., 61 F.3d 321, certiorari 
den!<‘d 62 S.Ol. 35, 284 U.S. OCi?, 76 
Ij.lfld. 657- -Illakeiy y. Oroenc, 24 F. 
2d 676 '•Daniel v. l*appas, 

Okl., 36 F.2a 880. 

Ala.—Corpus Juris oltod ia MoMuUcu 
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V. Daniel. 355 So. 687, 693, 229 Ala. 
194—Blfrgly-Wiffffly Alabama Co 
V. Rickies, 103 So. 860, 212 Ala. 
685—^American Discount Co. v. 
Uamsoy, 134 So. 820, 28 Ala.App. 
332 

Ariz.—Corpus Juris cited ia Murphy 
V. llURsell, 9 P.2d 1020, 1031, 40 
Ariz 300. 

Cal.—SinKleton v. Slngrlolon, 167 P.2d 
886, 68 Cal,App.2d 681—Miller v. 
Lee. 153 P.2d 190, 66 Cal.App 2d 77^8 
--Haydel v. Morion, 48 P 2d 709, 8 
Oa1.App.2d 730—^Naylor v PelorB, 
33 P.2d 893, 139 Cal.App. 244— 
Moore v. Durrer. 16 T*2d 676, 127 
Cal.App. 7C»D—^Foster v. Baiika, 297 
P, 106, 112 Oal.App 623—Torney v. 
Peternbn, 293 P. 653, 109 CahApp. 
560. 

D,<\—Walter v. Safeway Stores. 163 
F.2d 641. 80 IT.S.AppD.C. 367, cor- 
tlerart denicKl 67 S.Ot. 64, rehoar- 
fnff den!e<l 67 iS.Ot. 201 and 67 S. 
Ct. 1301—Melvin V. Pence, 130 F. 
8d 423, 76 U.H.App.D.0. 164, 143 
A.'L.It. 149—Chapman v. Anderson, 
3 F.2d 336, 66 App.D.C. 16i5—Vlnor 

V. Friedman, MumApp., 83 A.2d 
631. 

JHa.—Anderson v. Bryson, 116 So. 
1506, 94 Fla. 1166. 

Idaho.—Clark r. Alloway, 170 P.2d 
426. 

Iowa.—lUehmond v. ’Wliitokor, 255 N, 

W. 681. 218 Towa 60<6. 

Kan.—Baker v, I^nrson, 26 P.2d 375, 
338 Kan. 200—Oliver v. Oraham, 
272 P. 162, 127 Kan. 125- Uowo v. 
den Wider State Bank, 267 P. 098, 
126 Kan. 201—McOnrr v. M. V. 
Selmoor Clirar Co., 266 T\ 73, 326 
TCan. 760. 

Ky. ‘-Tlnlon Hank Sr, Trust Co. v, TOd- 
wardM, 137 H.W.2d 341, 2.81 Ky. 6-03 
- -Ilendrle v. Perkins, 42 H.W.Od 
602, 340 Ky. 366--Davis v. Brady, 
291 S.W. 412, 2118 Ky. 384. 
Me.-«Mnnor v. Hare, 154 A^ 628, 326 
Me. 460. 

Md.-"‘Nance v. Clall, 60 A.2d 120, mod- 
in»*<I cm other fcrounds 51 A.2d 536 
Mloh.- (Manan v. Nushzno, 246 N.W. 
168, 261 Ml«h. 423“-Tutlon v. Qlaen 
Ai lObami, 232 N.W. 399, 251 Mleb. 
643 -Johnium V. (leraslmos, 225 N. 
W. 636, 247 Mich, 248. 

Mlnu.—Polzln V. IJsehefska, 201 N. 
W. <886, 164 Mlim, 260. 
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Miss.—^Mcdlin V. Clarksdale Steam 
Laundry, 101 So. 667, 136 Mis.s. 
390 

Mo—^Dawes v SlnrroU, <82 S.W.2d 
43, 336 Mo. 897—Randol v Kline's, 
Inc., 49 S.W2d 112, 330 Mo. 843— 
Randol V Kline’s Tneorporated, 18 
S W.2d 500, 322 Mo, 740—Slokor v 
Blniff, App., 33 S.W.2d 077—Peters 
son V. inemlng, 297 S.W. 368, 222 
Mo A pp 296 

N.J.—^Dnmbroskl v. Metropolitan 

Llfo 3ns. Co. 19 A.2d 678, 126 N.J. 
Ijaw '3‘1‘5, rearffument denied 20 A. 
2(1 441, 120 N..r..Law 646—Evans v. 
New Jersey Central Power & Light 
Co, 194 A. 144, no N.J.Tiaw 88— 
IVidayao v. Sc'veranee, 184 A. B14, 
no N,7..Law '385—Wvanyke v. Wlee- 
trie bVrrles Co., 150 A. 397, 106 N. 
J.Lnw 387—Weinstein v. KUlch, 
146 A 219, 10'6 N..r.Law 40i8, 

Pa.—Hubert v. Alla 'JJfe Ins. Co., 7 
A.2il 98, 136 PaStiiper. 347—Hubert 
V. Alta Life Tns. Co., 196 A. 513, 
130 Pn.Super, 277—.Ilelsoy v. Tan- 
sanl, 190 A. 726. 126 Pa.Super. 373 
—Randall v. Fen I on Hlomge Co., 
177 A. •575, 117 Pa.Huper. 212 - 
King V. TieJko. 157 A. 334. 102 Xhi. 
Super. 500—•[>avlH v. Morrison, 82 
Pa.Siiper, 637. 

H.D- Brown v. Keyes, 223 N.W. 819, 
>51 H.n. 506. 

Tenn.--Martin v. Wahl, 66 S.W.8d 
608, 17 Tenn.App. 102- -Nashville 
Union ,Stoe.kyardH, Inc. v. (Srlsslin, 
33 Tenn.App. 316—Abbott v. Lod- 
beltc‘r, I Tenn App. 'Ififl, 
Va.--MimK(‘r v. <k)*. 331 S.W. i841, 
146 Va. 674, rehearing denied 332 

5 K. 687, T46' Va. 574. 

Wash.—PeaMlf»y v. Puget Sound Tug 

6 Barge qo., 126 P.2d 681, 13 Wash. 
2(1 48.5- -Iluf V. Hague, 17 P.2d '844, 
371 WfiAh. 302—l>e Phillips v. Nas- 
lln, 283 P. 601, 156 Wash. 147. 

V7yo.—TIub(‘r v. Thomas, 19 P.2d 
1042, 45 Wyo. 440. 

88 C.J. p 606 note 22. 

Toxnt thM defeadout loafe ms oiij*- 
iual action to rt>eovor judgment 
iigalnst plaintiff does not create con¬ 
flict of (wl(len(*e rega,rdtng existence 
of probable caus<»,-'Moore v. Durrer, 
16 P.'2d 676, 127 CaLApp. 760. 

00. Ala.—Veld V. Roberts, 76 So. 
931, 200 Ala. 676. 
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jury, it is for the court to decide whether they con¬ 
stitute probable cause,and it is error to leave it 
to the jury not only to determine the facts but also 
whether they constitute probable cause the court, 
not the juiy, should draw that inference.^^ xhe 
court may take a special verdict and determine the 
question of probable cause thereon as a matter of 
law,®4 or it may instruct the jury hypothetically 
within the range of facts which the evidence tends 
to establish as to what constitutes probable cause, 
and thus leave it .to the jury to determine only the 
facts.^5 

d. Taking Case from Jury 

In an action for malicious prosecution the case 
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should be taken from the Jury where there Is no evl. 
dense of want of probable cause or the facts are adi 
mitted, undisputed, or clearly established, and the In- 
ferences to be drawn therefrom are not sufficient to 
show want of probable cause. 

If there is no evidence of want of probable cause 
or if the facts are admitted, undisputed, or clearly 
established, and the inferences to be drawn there¬ 
from are not sufficient to show want of probable 
cause, the case should be taken from the jury by 
nonsuit, direction of verdict, or otherwise.®® Such 
also is the rule where the facts conclusively estab¬ 
lished by the evidence or the admitted or undis¬ 
puted facts show the existence of probable cause,9^ 
even though some of the facts supporting probable 


91. IT S.—Seaboard Oil Oo. v. Cun- 
nlng-ham, CC.A.Pla., 51 F.2d 321, 
certiorari denied 52 S.Ct. 3i5, 2^4 

U. S. 657. 76 L.Ed. 557. 

Ala—McMullen v. Daniel, 155 So. 
687, 229 Ala. 194. 

Fla—^Anderson v- Bryson, 116 So. 
505. 94 Fla. 115i5. 

Kan.—^Rowe v. Glen Elder 'State 
Bank, 267 P. 999, 126 Kan. 291. 

Pa—Ctoxpns dlirls CLUOted In Simpson 

V. Montgomery Ward & Co., 46 A. 
2d 674, 679, 354 Pa. 87. 

Tenn.—Nashville Union Stockyards, 
Inc. V. Grissim, 13 TennAtpp. 115. 
Tex.—^Buffington v. American Gro¬ 
cery Co., ClvApp., 81 S.W.2d 808, 
error dismissed. 

Utah.—Straka v. Voyles, 262 P. 677, 
6'9 Utah 123. 

Wyo.—^Huber v. Thomas, 19 P.2d 
1042, 46 Wyo 440—^Henning v. Mil¬ 
ler, <8 P.2d '826, 44 Wyo. 114, re¬ 
hearing denied 14 P.2d 487, 44 
wyo. 114. 

38 C.J. p 60'6 note 84. 

92. Kan.—Rowe v. Glen Elder State 
Bank, 267 P. 998, 126 Kan. 291. 

38 G.J. p 50'6 note 35. 

93, Kan —^Rowe v. Glen Elder State 
Bank, supra. 

38 C J. p 506 note 36. 

94i Anz.—^Murphy v. Russell, 9 P.2d 
1020, 40 Ariz. 109. 

Pa .—OovpoB Juxin quoted in Curley 
V. Automobile Finance Co, 23 A 2d 
48, 62, 343 Pa 280, 139 A.Ii.R 1082. 
Tenn.—Abbott v. Ledbetter, 1 Tenn 
App. 468. 

38 C.J. p 506 note 87. 

95. Arlz.—^Murphy v. Russell, 9 P 2d 
1020, 40 Anz. 109. 

Cal.—Davis v. Pezel, 20 P.2d 982, 
131 CaLApp. 46 

Iowa.—Weisz v. Moore, 269 N.W. 443, 
222 Iowa 492. 

Va.—Munger v. Cox, 131 SB. 841, 
146 Va. 574, rehearing denied 182 
S B. 687, 146 Va. 574. 

88 C J. p 606 note 3'8. 

Sufficiency of instructions see Infiu S 
104. 

Xn Ohio 

‘Want of probable cause Is an Is¬ 


sue of fact to be determined by the 
Jury, like any other issue of fact, 
and . . . It la not Incumbent 

upon the trial court—^indeed would 
be error—to withdraw fipom the de¬ 
termination of the Jury the ultimate 
Question of probable cause through 
the medium of the hypothetical In¬ 
struction grouping the facts which 
the evidence tends to prove, and 
leaving the Jury the sole Question of 
determining which set of facts has 
been established by the evidence.”— 
Burke v. Kearney, 200 N.E. 640, 652, 
51 Ohio App. 287. 

98. Ark.—Wm. R, Moore Dry Goods 
Co. V. Mann, 284 S.W. 42, 171 Ark. 
350. 

Cal—^Paolflo Nat, Co. v. Southwest 
Finance Co. of Califomlo, 40 P.2d 
862, 4 CalApp.2d 826. 

Del.—Stidham v. Diamond State 
Brewery, 21 A.2d 28>3, 2 Terry 380. 
Ga—^Norman v. Young, 132 S.B. 414, 
35 GcuApp. 221. 

Idaho.—^Fowler v. Ruebelmann, 142 P. 

2d 594. 65 Idaho 281. 

Ky.—^Illinois Cent. R. Co v, Ander¬ 
son, 268 S.W. •311, 20’6 Ky. 600. 

N C.—^Young V. Andrews Hardwood 
Co., 156 S E. 601, 200 N.C. 810. 

Okl.—Brown v. St- Louis ds S. F. R. 
Co.. 12 P 2d 528, JL58 Okl. 31—HaflT- 
ner v. First Nat. Bank, 3 r.2d 835, 
152 Okl. 90. 

Pa.—^Fameth v. Commercial Ciredlt 
Co., 169 A. 89, 813 Pa. 433. 

Vo.-Freezer v. Miller, 176 -SB. 1C9, 
163 Va. 1<80. 

38 C.J. p 510 note 70. 

Burden of proving want of probable 
cause see supra § 84. 

Demurrer to evidence raised Ques¬ 
tion whether evidence showed, prob¬ 
able cause.—Laughhn v. St. Louis 
Union Trust Co., 60 S.W.ad 92, 330 
Mo. 523. 

Proof of m wlU or maUoe Is In¬ 
sufficient to make case for Jury, 
where want of probable cause Is not 
shown —Wilcox v. Gilmore, 8 S W.fid 
961, 320 Mo 980, 

AS against demurrer to evldenee, it 
Is sufficient to show that proceeding 
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on which the action for malicious 
prosecution Is based was Instituted 
or pursued causelessly.—^Dickerson 
V. Atlantic Refining Co., 159 SB. 446 
201 NC. DO. 

97. U.S.—^Van Sant v. American Ex¬ 
press Co., O.C.A Pa., 158 F 2d 924. 
Ala.—Green v. Norton, 172 So. 634, 
233 Ala. 489. 

Arlz—Murphy v. Russell, 9 P.2d 
1020, 40 Arlz. 109. 

Cal —Pacific Nat. Co v. Southwest 
Finance Oo. of California, 40 P.2d 
862, ‘4 Cal.App.2d 3(26. 

Idaho—Donaldson v. MlUor, 72 p.ad 
853, 58 Idaho 295. 

Ill.—^Butler V. Lewis, 47 N,Ei2d 612, 
818 in.App. 225. 

Iowa.—^Dickson v Young, 221 N.W. 
830, 1208 Iowa 1. 

Ky.—Smith v. Smith, 378 S.W.2d 613, 
296 Ky. 785—^l-oulsvlllo & N. R 
Co. V, Sharp, 140 S.Wl2d 3'83, 282 
Ky *758—F. S, Marshall Co. v, 
Broshear, 37 S.W.'2d 15, 238 Ky. 
157—Gray v, McAtoe, 25 S.W.2d 
65, 232 Ky. 97. 

Mich,—Do Vltis V. Nowcomb-Endl- 
cott Co, 240 N.W. 487, 264 Mich. 1 
—Clanan v. Nushzno, 246 N.W. 168, 
261 Mich. 423. 

Miss.—State Life Ins, Co. of Indian¬ 
apolis, Xnd., V. Hardy, 195 So. 708, 
180 Miss. '266—Lanwislor v. Pitts, 
122 So 531, 354 Miss 405. 

Mo.—irigglns V. Knickmeyer-FIoep 
Realty A Investment Oo., 74 SW. 
2d 805, 3.35 Mo. 1010—Wilcox v. 
Gilmore, 8 S.W.3d 961, 3130 Mo. 980 
—Stokor V. ElnlfC, App., 33 S'W’.2d 
977. 

Mont.—Wondol v. M'Ctropolitnin Life 
Ins. Co., 272 1>. 245, 83 Mont. 252. 
Nob.—^Korsenbrock v. Security State 
Bank of Osmond, 234 N.W. 419, 120 
Neb. 561. 

Okl.—Southern Ice A Utilities Co. v. 

Bench, 64 P 2d 668, 179 Okl 50, 
Pa.—Strltmatter v. Nose, 31 A 2d 
610, 347 I'o, 9—Werner v. Bowers, 
178 A. 833, 318 l-»a. 518—riubort v 
Alta Life Ins. Oo, 7 A'2d 98, 136 
Pa.Supcr. 147—l>ayno v. East Lib¬ 
erty Spear Co., 200 A. 924, 13'2 Pa. 
Super, 12718—Hubert v. Alta Life 
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cause were disputed by evidence on behalf of plain- 
A nonsuit is proper when, viewing the evi¬ 
dence of plaintiff in its most favorable aspect for 
him, the court is of the opinion that the evidence 
will not support a verdict in his favor.*^® 

On the other hand, if there is evidence from 
which a want of probable cause may be inferred,^ 
even though the evidence is conflicting,2 it is error 
to take the case from the jury. So although the 
evidence relating to want of probable cause is un¬ 


§ 97 

contradicted, yet if the facts proved are capable 
of different inferences, it is error to direct a ver¬ 
dict for defendant,3 and it is the right of plaintiff, 
having made out a prima facie case, to have the 
jury pass on the creibility of defendant's witness¬ 
es, although their testimony is uncontradicted, and 
under such circumstances it is improper for die 
court to direct what verdict shall be brought in.** 

In various cases the evidence has been held sufS- 
cient® while in other cases the evidence has been 


MALICIOVB PROSECUTION 


ins. Co., 196 A. 613, 130 ra.Supop. 
277 —Trautxnan v. Wlllock, 68 Pa. 
Super. 404—Darroh v. Oakland Mo¬ 
tor Car Co., 8 ra.T>lHt. & Co. 185. 
RI—^Brusco V. Morry, 170 A. 84, 64 
B.I. 108. 

Tenn.—^Bry-Rlock More. Co. v. Proc¬ 
tor, 13 Tonn.App. 46—Cltty v. Mil¬ 
ler, 1 Tonn.App. 1. 

Wask—I’aUolt V. Thompklns, 118 1*. 

2d 190, 10 WnHh.Sd 697. 

38 CJ. P 610 nolo 71. 

98. Neb.—llTHiwor v. Finohor, 14 N. 
Wj2d 316. 144 N«'b. 713— Uronnon- 
kant V. Kucora, 3 N.W.3d 913, 141 
Neb. 408. 

99. Cal.—PaciAc Nat. Co. v, South¬ 
west Flnanco Oo. of California, 40 
P.>2d 86^. 4 Cal.App.2d 326. 

1. Nev.—CAHHlnollt v. <''a8Mliboni, 61 
P. m, 94 Nov. 182. 

38 0.x p 610 nolo 73. 

Where there is aay eubetaaitlia 
proof of watit of probable onuHO pro¬ 
duced on bohalf of plaintiff tharu 
arises a quostlon for dolormlnation 
of the Jury.—CainpboU v. Myors, 287 
S.W. 8412, m MO.APP. 86«. 
a. U.S.—1-1. Uuckl flou lAinibar 
Co. V. Atlantic Tjuxnb(»r Oo„ Fla., 
121 F. i233, 67 O.O.A. 469. 

Ky.—^Davls v. Cassidy, 64 S,W. 633, 
93 Ky.x. or»n. 

3. N.Y.-lToync v. lllalr, 62 N.Y. 19. 

4. Pa.—Ilononthal v. Uctsontlial, 13 
PaDlst. 317, 29 ra.i*o. 602. 

5. U.fi.—Andritws v. Hot**! Wbar- 
man, C.O.A.ni., 188 F.Sd R24-- 
llornin v. MontKomory Ward dc 
Co.. C.C.A.Pa., 1-20 F.2d 600. 

Ala.—Brackln v. Itc^yuoldK, 194 Wo. 
876, -239 Ala. 419' McMullon V. 
IMn-lcl, 166 Ho. 687, 229 Ala. 194— 
Morgan v. Ualnl, 121 Ho. 1*126. 319 
Ala. i226' C(*ntra1 iron <l(ial <*o. 
V. WrlKht, 101 Ho. 816, 20 Ala.Api). 
82, certiorari diuilod 14x parta (N*n- 
tral Iron CoiU <Jg., 101 Ho. 8^4, 
212 Ala. 130. 

Oa.—lbirn«‘H v. Oosnett Oil Oo., 192 
254, 66 Oa.App. 220. 

Hawaii.—Aloxandor v. Cr<»H»aiy, 32 
Hawaii 281. 

Idaho.—Douglas v. K<*nni*y, 933 V, 
874, 40 Idaho 412. 

III.—JOUsworih V. People's r^lfo Itm, 
Co., 247 lIl.App. 161. 

Iowa—llalllgan v. Done Troo Farm¬ 


ers Exchanffo, 300 N.W. 561, 930 
Iowa 1277—^Baip v. Schultz, 288 N 
W. no, 227 Iowa 193—Gripp V. 
Orittendon, 271 N.W. 699, 2-23 Iowa 
240—Welaz v Moore, 969 N.W 
443, 922 Iowa 4012—^Hepker v 

Schm-lckle. 229 N.W. 177, 909 Iowa 
744. 

Ky.—Pool V. Bramlett, 181 S.W.2d 
448, 29i8 Ky. 90—^Rankin v. Wag¬ 
oner. 16 S.W.2d 470, 228 Ky. 668 
—Nowton V. French, 13 S.W.2d 
1016, 2i27 Ky. 686—W. T. Grant Co. 

V. Taylor, 4 S.W.2d 741, 223 Ky. 
812. 

Mass.—Plhl V. Morris, 66 N.m2d 804. 
310 Mass. 577. 

Mich.—Hainold V. Mortimer, 910 N. 

W. 3-26. 23*6 Mich. 914. 

Minn.—Miller v. Phillips, 233 N.W. 
866, 182 Minn. 10‘8—Polzin v. 

DlHchafHko, 904 N.W, 886. 164 

Minii, 960. 

Mo.—Uandol v. Kline’s Incorporated, 
18 H.W.2d 600, 3i22 Mo. 746—Beatty 
v. Puritan Cosmetic Co., 168 H.W. 
9d 191, 236 MO.APP. 807—La Font 
V, 11-lcha.rdHon, App., 119 S.W.2d 26 
—La lAiance v. National Idgments 
Ss tihMuiral Co., App., 104 S.W.Sd 
693—Goffinami v. Hhell I’olroloum 
<’orpgratlon. 71 eW.2d 0-7, 928 Mo. 
App. 7-27. 

Clapp V. Lnhood, 264 P. 866, 
7>8 Manl. 661. 

Neb, nrewar v, Fischer, 14 N.W.2d 
316, 144 Neb. 7.112, 

N.J.' - Kvana v. New Xirsey Central 
J’ewftr A Idght <10., 104 A. 144, 119 
N.d.Law 88' -Armllago v. Hun Oil 
Co., 166 A. 73, no N.JI.Iiaw 610 — 
llafiier v. Bn»oks, 160 A. 404, 100 
N.J.Law 44—lOvanyke v. Wleclriu 
FerrlcM Co., 160 A, 397, 106 N.X 
JAW 387. 

K.Y.* llynian v. New York Cent. B. 
Ce., 147 N.W. 613, 240 N.Y. 137, 30 
A,L.IL 868 -Copeland v. <3orn Fx- 
elmur.e Bank Trust tio., 9 N.V.H.Sd 
716, 254 Ain>*i>lv. 5-68-'Kezer v. 
Dwelle-Kalwr <lo., 226 N.Y.S. 722, 
22-2 App.Div. 360. 

Old, Drakes v. Jones, U'8 T*.2d 388, 
189 Okl. 603'- JtelllH V. Hinlth, 17 
P.-2.1 975, ICO Okl. 294. 

Or.-' KiihnhauHOu v. Hladeiman, 148 
P.2d 1239, 174 Or. 290, rehearing de- 
Tded 149 IM2a 168. 174 Or. 990 -L\i- 
eas V. Kay lor, 299 1>, 297, 136 Or. 
641, 


Pa.—Curley v. Automobile Finance 
Co.. 93 A'Sd 48, 343 Pa. 280, 139 A. 
L.II. 108-2—^I’ayno v. Bast liberty 
Spear Co., 185 A. 953, 323 Pa. 100 
—Groda V. Amorican Stores Co., 
173 A. 419, 315 Pa. 484, 94 A.LII. 
738—^Hubert v. Alla Life Ins. Co.. 
7 A.-2d 98, 136 Pa.Supor. 147— 
I*ayne v. Bast Liberty Spoor Co,, 
900 A. 924. 13-3 Pa Super. 978— 
Hubert v. Alta Life Ins. Co., 106 A. 
513, 130 Pa Super. 1277—^Itelsoy V. 
Vonsant, 190 A. 726, 126 l>a Super. 
373—^Anolik V. Marcovsky, 186 A. 
418, ii22 ra.'Super. 133—Boby v. 
Whalon, 179 A. 879, 119 l»a.Huper. 
•470—Randall v. Fenion Storage 
Co., 177 A. 6*75, 117 l>a Super. 212 
—T'ciglnsky v, Moskowltz, 92 Pa. 
Super. 318. 

HI.—Quinlan v. Broslln, 200 A. 989. 
61 R.I. 8-27. 

S,C.—TTydo V. Southern Grocery 

Stores, 15 S.M.2d 363, 197 H.C. 203. 
S.D.—Kirby v. First Nat. Bank of 
Vermillion, 966 N.W. 883, 64 SD. 
404. 

Tenn,—Poster v. An-drows, 194 S.W. 
•2d 337, 183 Tonn. 644—Cltty v. Mil¬ 
ler, 1 Tonn.App. 1. 

■Utah,—Slralca v, Voyles, 252 P. 677, 
69 Utah 1(2 3->—Sweat man v, Lin¬ 
ton, 241 V. 300, 66 Utah 208. 

Viu—Mvans v. MlchaelHoii, 136 S.M. 
683, 146 Vo. 64. 

Wash.—Ladd v. M11 <*b, 17 l».2d 875, 
171 Wash, 44—Bartolonu'u v, Jtlfsh¬ 
ards, 9-82 1\ 926. 164 Wash. 642, 
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38 C.X p 499 note 76, p 600 note 80. 

AcoLUittal In appsllats ooiuet on 
appeal from poHea court conviction 
made question of pri>fiabl(t eauso for 
Jury in notion for nmlleioua prose¬ 
cution.—Uandol V. Klino's Incorpo¬ 
rated, 18 S.W.2d 1500, 3'22 Mo. 746. 

Proof of plaintiff’s discharge by 
magittlrale, being prima facie evl- 
donc(» of lack of probable cause, -will 
lake ease to Jury In action for ma- 
llelouH proseeut ion.--Mat singer v. 
Arzoomania, 86 Pa.Super. 430. 

Plaintiff’s failure to pay for hits 
of automobiles wa.s available to do- 
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held insufGcientO to require or warrant submission 
of the issue of probable cause to the jury. 

§ 98. •>— Belief That Probable Cause Ex¬ 
isted 

In actions for malicious prosecution, the defend¬ 
ant's belief In the facts relied on to show probable 
cause Is a question for the Jury. 

When defendant’s belief in the facts relied on 
to prove want of probable cause is involved, this 
belief is always a question for the j*ury, even though 
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the facts established the existence of probable 
cause.7 It has been held, however, that the ques¬ 
tion of belief of defendant should be left to the 
jury only in case such belief is found by the court 
from all the evidence to be doubtful.® 

§ 99. -Malice 

In actions for malicious prosecution the question of 
malice ordinarily Is one of fact for the jury. 

In general, whether a prosecution was malicious 
is a question of fact for the jury,® under appropri- 


fendant on Issue of probable cause 
for prosecution, but did not warrant 
peremptory instruction —^Kissel- 

4Skiles Co V. NeiE, 24 S.W.2d 5'88. 23'2 
Ky. S25. 

Statement by oblef of detectivee to 
defendants that he believed plaintifC 
was tellingr truth made jury question 
as to probable cause for prosecution. 
—^Randol v. Kline's Incorporated, 18 

5. W.2d '500, 322 Mo. 746. 

6. US—^Rouse V. Burnham, CC.A. 
Kan., 51 F.2d 709. 

Cal.—^McAfee v. Los Ansreles Gas & 
Blectnc Corporation, 9 P2d 2112, 
215 Cal. 219—^Moore v. Durrer, 1>6 
PSd 676, ,127 CalApp 769—Pack- 
rell V. McDonald, i262 P. 481. 87 
CdlApp. 418. 

Kan.—^Ahring- ▼. White, 131 P2d 699, 
156 Kan. 60. 

Md—Ang’elozzi y. Cossentlno, 155 A. 
178, 160 Md. 6718. 

Minn.—^Reiherzer v. Bresky, 1212 N". 

W. 45-6, 170 Minn. 266. 

Mo.—^Bonzo V. Krogrer Grocery & 
Bakingr Co., 1'26 S.W.2d 76, 844 Mo. 
127—^Henderson v. Cape Trading: 
Co., 1289 S.W. 33'2, 316 Mo. 384. 

Neb—^Bronnenkant v. Kucera, 3 N. 

W.i2d 913, 14,1 Neb. 408 
N.T.—^Levy's Store v. Bndlcott John¬ 
son Corporation, 6 NB2d 74, 272 
N.T, 156—^Kezer v. Dwelle-Kaiser 
Co., '226 N.TS. 722, 22*2 APP.Div, 
850 

S.D—^Brown v. Keyes, 2i28 N.W. 819, 
54 SD. 596. 

Wash—^Puffe v. Frink, 285 P. 480, 
165 Wash 578. 

38 C.J. p 499 note 77, p 500 note 61. 

Mere evidence of innocence itself 
without regrard to the details and 
character of such evidence Is not 
enough to make a submissible case. 
—Kvasn'icka v. Montgromery Ward & 
Co., 166 S.W.2d 503, 350 Mo. 360. 
Stacnrliigr of voluntoxy dismissal 
Bare showing: that defendants vol¬ 
untarily dismissed the civil suit or 
prosecution complained of, without 
other facts in evidence tending to 
show existence of want of proba¬ 
ble cause, does not make case for 
jury.—^Henderson v. Cape Trading 
Co., 1289 S.W. 332, 816 Mo. 884. 

7. Cal.—^Davis v. Pezel, 20 P.2d 982, i 


131 Cal App. 46—Gooding v McAl¬ 
ister, 299 P. 774, X14 CaLApp. S84 
Mo —Jones v. Phillips Petroleum 
Co., App , 186 S W 2d 868. 

Okl.—^Putter v. Brookins, 22 P.2d 
995, 164 Okl. 79. 

38 C.J. p 506 note 39. 

Belief in guilt of accused as element 
of probable cause see supra § 31 
Whether there was reasonable 
ground for defendant's belief In guilt 
of plaintilE as charged In criminal 
proceeding was for Jury—Gtoodlng 
V. McAlister. 299 P. 774, 114 Cal.App. 
284. 

Whether oantious man would have 
believed accused stole goods was 
for Jury.—^Munger v. Cox, 131 S.B. 
841, 14>6 Va. 574, rehearing denied 132 
S.B. 687, 146 Va 674. 

8. Wyo—Henning v. Miller, 8 P2d 
82<5, 44 Wyo. 114, rehearing denied 
14 P.2d 487, 44 Wyo. 114. 

9> U.fS.—^Blakely v. Greene, C.C.A.W. 
Va, (24 r.2d 676^—Daniel v Pappas, 
CC.AOkl, 16 P2d 880—Walton 
Trust Co. V, Taylor, C.C.A.MO., 2 
F(2d 342. 

Ala.—Morgan v. Baird, 121 So. 626, 
219 Ala. 225. 

OeJ.—Pacific Nat. Co. v. Southwest 
Finance Co. of California, 40 P.2d 
86'2, 4 Oal.App<2d 326—Naylor v. 
Peters, 83 P.'2d 698, 139 CalJ^pp. 
244—Gordon v. Mount, 18 P.2d 038, 
126 Cal App. 701—^MacQruer v, 
Denlvelle, 297 P. 633, 113 Cal.App. 
49—^Poster v. Banks, 297 P. 106, 
112 Cal.App. ^2Z —^Tomey v, Po- 
tersen, 203 P. 653, 109 Cal.App. 
560. 

Conn.—Zitkov v. Zoloski, 128 A. 770, 
10*2 Conn. 439. 

DC—Melvin y. Pence, 130 F,2d 423, 
76 U,S.App.DC. 1'64, 148 A.L.R. 
l49-<!hapman v. Anderson, 3 F. 
2d 336, 65 App.D.0. 165. 

Fla,—^Perez v. Rodriguez, 120 So.2d 
664, 165 Fla. 601. 

(5a.—Barnes v. Gossett Oil Oo., 192 
S.Ei. 254, 66 GeuApp. 2i20. 

Iowa.—Bair v. Schultz, 288 N.W. 119, 
227 Iowa 193—Oripp v. Crittenden, 
271 N.W. 599, 2-23 Iowa 240. 

Kan.—Ahring v. White, 181 P.Sd 699, 
156 Kan. 60. 

Ky.—Hendne v. Perkins, 4>2 S.WJ2di 
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502, 240 Ky. 366—Stearns Coal Co. 
V Johnson, 37 S.WJ2d 38, 238 Ky 
24-7—Rankl-n v. Wagoner, 15 SW 
2d 470, 2*28 Ky. 658—W. T. Grant 
Co. v. Taylor, 4 S.Wi2d 741, 223 
Ky 812—^Hayes v. Ketron, 8 S.W. 
2d 372. 223 Ky. 119. 

Mass.—Boylon v. Tracy, 149 N.E 
674, 254 Mass. 105. 

Mich.—Tulton v. Olson & Ebann, 2812 
N.W. 399, 2-51 Mich. 642 
Miss—Brown v. Kisner, 6 So,2d 611, 
192 Miss. 746. 

Mo.—^Randol v. Kline's Incorporated, 
18 SW2d 500, 32-2 Mo. 746—Jonrs 
V. Phillips Petroleum Co., App., 186 
S.W,2d 863—La Pont v. Richard¬ 
son, App., 119 S.W.2d 26—Coffman 
V. Shell Petrol-eum Corporation, 71 
S.W,i2d 07, 228 Mo.App. 7127—^Pe¬ 
terson V. Fleming, 297 S.W. 163, 
222 Mo.App. 20C—^mpboll v. My¬ 
ers, 287 aw. 842, 22.1 Mo.App. 866 
—McKoe V. Wilson, App.. 277 S.W. 
609. 

Mont—Puutio V. Roman, 246 P. 6i23, 
76 Mont. 106. 

N.J.—^Dombroski v. Metropolitan Life 
Ins. Co., 12 A.2d 37.2, 18 N.JMlse. 
240, afilrmod 19 A.2d 078, 126 NJ. 
Law 645, reargument donlod 20 A.. 
2d 441, 126 N.J.Law 645—Mik v 
Kospriski, 135 A. 670, 6 N.J.Misc. 
130. 

N.Y.—Copeland v. Corn ICxchangt- 
Bank Trust Co., 2 NY.S.2d 710 , 
254 App.Div, 668—Kezor v. Dwelle- 
Kaiser Co., 2125 N.Y.S. 722, 222 App. 
Dlv. 850. 

Or.—^Brown v. Liquidators, 62 P.2d 
187, 152 Or. 215. 

Pa.—Curley v, Automobile Finance 
Co., 23 A.2d 48, 343 l>a. 280. 130 
A.L.R. 108i2—Axiolik v, Marcovsky, 
18G A. .418, 122 ]'a.Supor. 133— 
Randall v, Fenton Storage Co., 177 
A. 576, 117 Pa.Supor. 212. 

R, L—Quinlan v. Broslin, 200 A. 980, 
61 R.I. 8127. 

S. C.—Hyde v. Southern Qroeerv 
Stores, 16 S.E.2d 363, 307 S.O. 263 

S.D.—Kirby V. P'irst Nat. Bank of 
Vermillion, 266 N.W. 883, 64 S.D. 
404. 

Tonn.—Citizens' Savings 36 Loan 
Corporation v. Brown, 66 S.W.2d 
861, 16 TenmApp. 136—Abbott v. 
Ledbetter, l Tonn.App. 458. 
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ate instructions from the court,unless there is no 
evidence whatever tending to prove it ii While 
raalice may be inferred from want of probable cause, 
as considered-supra § 43, it is nevertheless well set¬ 
tled that It is an inference which the jury alone can 
draw.i2 The question whether the circumstances 
relied on to rebut an impheation of malice are to 
he regarded as being conclusive is ordinarily an is¬ 
sue of fact for the jury 

Where the facts are not in dispute and only one 
inference can he draw-ii from the evidence, the ques¬ 
tion of malice is for the determination of the court 
and should not be submitted to the jury.i^ Where 
there is no evidence to show malice or from which 
malice can be inferred,or where the evidence 
shows an entire absence of malice,the case should 
he taken from the jury and a verdict directed for 
defendant or a pcrciniitory instruction given in his 


favor; it is otherwise, however, where there is 
evidence from which the jury would be warranted 
in implying malice.^^ In accordance with princi¬ 
ples considered supra § 43, the court cannot give 
a peremptory instruction that malice must be in¬ 
ferred from the want of probable cause.^® 

§ 100. -Advice of Counsel or Others 

In connection with the defense of advice of coun¬ 
sel, ordinarily it is a question for the Jury whether a 
party or his agent has fully and fairly communicated 
to counsel or the prosecuting attorney all the material 
facts which he knew or ought to have known, and 
whether he acted In good faith on the advice received. 

Ordinarily it is a question of fact for the jury 
whether a party or his agent^s has fully and fairly 
communicated to counsel or the prosecuting attor¬ 
ney, etc., all the material facts which he knew^O or 


Utah.—llhr V. TOntnn, SO 025, 05 
Utah 300—Thomnn v. ProMl, 27 P. 
•2d 4.50, K3 Illnb 207. 

Ya. —V. MUlor, 170 S.K, 150, 
103 Va. 3«fl—lOvans v. Ml«haol«<m, 
134) S.r0. 083, 14 0 Va. 04. 

Wash.—pftaHloy v. Tuk 

& nnrffO Oo„ 126 R2d 081, 30 
Wai*..3(l 486. 

W.Va.—tUmtrp v. Ih‘cUl«*y N«*\vijna- 
porfl ("nri)., 40 S.K2d 382 -Show V. 
Mount Vornon Knnn I>nlry Prod- 
uclH. ea S.I0.2il 6«, 12-5 W.Va. 116. 
Wia.--Mawhlnnt*y v. Morrlnnry, 242 
N.W, 32*0, 208 Win. 333. 

88 C.J. p 50*7 no(<‘ 40. 

Malice AH (d<<mcnt of action see su¬ 
pra SS 40 *44. 

Eacoiuslvely a quostiou for the juxy 
U.C.—VIncr v. Frh'dtiinn, Mun.App., 
83 AM 631. 

Xf there Is any evidence thereof 
qucHtion of hinUrt^ Ih tihva.VH for 
jury.—rtennInf? v. Mlllop, 8 r.'2d 825, 
44 Wyo. 114, rcUcnrlnf? donlcd 14 1*. 
‘id 437, 44 Wyo. 114. 

svidenoe hold suffloient 
To require or warrant Hulinvlruilmi 
of quoHtlon to Jury. 

U.S.—Hornln v. Monlwomcry Ward Sr. 

Co., 120 R2d 600, 

Qa,—narnc'M y, Ooruintt OU Co., 107 
RM. 002. 68 r}a.At*p. 102. 

Iowa.—Itlchriiond v. WhUnkc^r, 265 
K.W. 081, 218 Iowa 606. 

Kan.—f)!Ivor v. (Iraliam, «73 r. 162, 
127 Kan. 125. 

Ky.—W. T. (Irnnt <!o, v, Taylor, 4 B, 
W.2d 741, 2-33 Ky. 813, 

MasH.- Plhl V. MtirrlH, 60 N.W.i2d 804, 
310 MaHH. 677. 

Mo.« Prilciw'lt V, Northwestern Mut 
liifc tUH. Co., 73 B.W.2U «16, 228 
Mo.App. 661, 

N.C!.- HlanoiU v, Underwood, a'24 fl. 

K 846, 188 N.O, 476. 

Pa,— llubort v. Alta Life Ins. Co., 106 
A. 613, 130 I>a.»upcr. 277. 


Tonn.—^Poster v. Andrews, 194 BW.j 
2d 337—Ciitlzons’ Savings & Loan 
Corporation v. Brown, 66 S.W.Sd 
8.61, 16 TAnn.App. 136. 

WlH.—Myhro v. HesRoy, 0 N.W.I2d 
106, 242 Wls. 638, 160 A.L.R. 880. 
38 0.x p 600 note 84. 

10. Mo.—TTomdny v. StorTInpr, 6‘2 
Mo. 3<21-l4a Font v, Blchardson. 
App., 110 S.W.2d 26. 

38'C.X p 607 note 40. 

11. OUl.- naffnor v. First Nat, 
Bank, .1 P.2d 836, 162 Okl. 90. 

38 C.X p 607 note 43. 

IS. Til,—TIannomun v. MlnneapollH, 
Bt. P. Sr S. S. M. R. Co., 248 HI. 
App. 196. 

Or.—Corpus dhrls olted in Brown v. 
JJqutdators, 52 P.2d 187, 188, 16(8 
Or. 216. 

.3'8 <1.X p 607 note 44. 

13. Jnnnlnffs v. Clearwater 
Mfff. Co., J72 S.K. 870, 171 S.C. 
498. 

14. N.X- Colgan V. SuUivam, 100 A. 
668, 04 N.J.Law 201. 

38 p 607 note 40, 

Bvidonco held iB8iiftoleii.t 
To roqirire or warrant suhmis- 
HloH of quoHtton to Jury, 

Md. 'AafTAloszi V. Cossontlno, 166 A. 
178, 160 Md. 678. 

N*.Y,—Levy's Btopo V. Kndicott John- 
HOii ttorporatlott, 5 N.i4.4Sd 74, 372 
N.Y. 366. 

38 <1.X p 600 note 86. 

18. Ark.-'-Wm. XI. Mooro Bry Goods 
Oo. V. Mann, <884 S.W, 42, 171 Ark. 
360. 

Kan.—Ahrinf? v. WWto, 111 P.2d 600. 
166 Kan. 00. 

Okl.—llaftnor v. First Nat Bonk, 3 
IV2d 836, IW Okl. OO—Bryan v, 
Leti» 262 P. 2, 123 Okl. 2t2. 

Brusro v. Morry, 170 A, 84, 
64 U.T. 108. 

38 C,J. p 610 note 77. 
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16, Ill.—^Butler V. Lewis, 47 N.B.2d 
612, 318 Xn.App. 225. 

Miss.—Blalo Life Tns Co. of In¬ 
dianapolis, Ind., V. Hardy, 196 So. 
708, 1>80 Miss. 266. 

38 C.X p 610 note 77. 

17. Pa.—Rosenthal v. Rosenthal, 13 
I'a.l)l8t. 317, 20 ra.Co. 602. 

38 O..T. p 511 note 70. 
la Md.—Boyd V. Cross, 36 Md. 394. 
19. Minn.—Mundal v, MlnneapoUs Sc 
St L. R. Co., 00 N.W. 273, 02 Minn. 
26, 100 N.W, 363. 

aa U.S.—Benboard Oil Co. v. Cun¬ 
ningham, C.C.A.Pla., 61 F.Sd 331, 
certiorari denied 7)2 B.Ot. 3-6, 284 

U. 'S, 667. 76 657—Pnniol v. 

I*appas, O.C.AOkl.. 16 F.»2d 880— 
Walton Trust Co, v, Taylor, C.C.A. 
Mo., 2 F.2d 342, 

Ark.—Oldham v. Smith, 147 S,W*2d 
361, 201 Ark. 903. 

Cal.—Graham v. (irifTln, 161 P.3d 870, 
66 (;al,Api>.2d 116—Portmnn v. 
Koogan, 8'7 P.;2d 400, 31 Cal.App. 
2d 30—Naylor v. l*otors, 33 VM 
893, 139 Cal.App^ 244—Carroll v. 
l*a<iiflc Coast Automobile Ass'n, 11 
p,2d 660. l'2:i <1al.App, 668—Torney 

V. Petersen. 203 1\ 663, 100 CoL 
App. 660. 

Fla.—Peres v. Itodrigues, SO So.2d 
064, 166 Fla. 601. 

Go.—Wilkerson v. Milam, 130 S.16. 
831, 37 (bt.App. 288—Walker v. 
Bheddim, 130 S.Kl. 101, 3C Qa.App. 
259. 

Idaho.—^Douglas v, Kenn<»y, 1238 V. 
874, 40 Idaho 41*2. 

in.—Galarza v. Sprague, 1 N.16.2<1 
.276, 284 111, App. <264—Gripe V. 
Povoly Hairy Co., 276 Ill.App, l221, 
certiorari demied I*>evely Dairy Co, 
V. Oripo, m S-Ot. 116, 203 U.B. SOB, 
70 l..Md. 601. 

Xowa,—Beard v. Wilson, 334 N.W. 

802, 211 Iowa 914—Itopksr v, 
1 SolUttickle, 3^29 N.W. 177, 209 low* 
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ought to have known,21 acting in the exercise of 
due diligence,22 and whether he acted in good faith 
on the advice received,23 where there is any issue 
on the evidence in respect of these niatters24 or 
where different conclusions might be drawn from 
the evidence.26 Where a person relates false state¬ 
ments to the prosecuting attorney he cannot pre¬ 
vent the submission of a malicious prosecution ac¬ 
tion to the jury by showing that his testimony at 
the preliminary hearing before a magistrate was 
substantially the same as related by him originally 
to the prosecuting attorney, in the face of facts 
which tend to show that the whole story was false.2fi 
Where a prima facie case is made out and defend¬ 
ant relies on advice of counsel as a defense, plain¬ 
tiff is entitled to have the jury pass on the credi¬ 
bility of defendant's witnesses, although that testi¬ 
mony was not disputed.27 

It has also been held a question for the juiy 


whether the attorney consulted was competent and 
reputable,23 and whether, under the circumstances, 
he was an impartial and unbiased adviser ;29 but 
there is also authority to the contrary of this last 

proposition.20 

Where evidence is sufficient to make out a de¬ 
fense in taking and acting on advice of counsel, the 
direction of a verdict®! or the giving of a peremp¬ 
tory instruction for defendant®® has been held prop¬ 
er. On the other hand, it has been held proper to 
refuse to direct a verdict for defendant on the 
ground that the court had no right to pass on the 
credibility of the evidence with the inferences which 
the jury could justifiably draw from them,®® A 
fortiori, it is error to direct a verdict for defend¬ 
ant where there is a substantial issue of fact as to 
whether all the material facts had been stated to 
counsel.®^ A directed verdict for defendant is not 
warranted where there is no evidence as to pre- 


744—^Dickson v. Young, iS'Sl N.W. 
820, (208 Iowa 1. 

Kan—Oliver v. Graham, 27i2 P. 162, 
127 Kan. ns. 

Ky.—Pigucclon v. Prudential Ins 
Co. of America, 116 e.W.2d 291, 
278 Ky. 287. 

Mass.—Higgins v. Pratt, 56 NBSd 
695, 816 Mass. 700. 

Minn —^Krienke v. Citlaens' Nat. 
Bank of Faribault, *235 N.W. 124, 
18(2 Minn. 549. 

Mont.—Clapp V. Lahood, 254 P. 866, 
78 Mont. 661. 

Mo.—^McKee v. Wilson, App., 277 S. 
W. 609, 

Nev.—Corpus Otixls cited in Ander¬ 
son V. Bnell, 62 P.‘2d 703, 706, 67 
Nev 78. 

N.J.—^Dombroskl v. Metropolitan 

Life Ins. Co., 19 A.'2d 678, 126 N 
J.Law 645, reargument denied 20 
A.2d 441, T26 N.J.Law 645-~Bvaas 
V. New Jersey Central Power & 
Light CO., 194 A. 144, 119 N.J Law 
88—^Bencke v. Weltersbach, 1*58 A, 
7i52, 108 NJ.Iiaw 430—Weinstein 
V Klilch, 146 A. 1219, 10>6 NJLaw 
408—^Helstowski v. Greenberg, 1(26 
A. 615, 12 N.J.Misc. 1094, afllrmed 
130 A. 918, 101 N.J.Law 560. 

Ohio.—Canton Provision Co. v, St 
John, 3 N.B'2d 978, 6'2 Ohio App. 
607—^Frost v. O’Kross, 153 NB 
«79, 22 Ohio App. 174. 

Pa.—^Farneth v Commercial Credit 
Co, 169 A. 89, 313 Pa. 438—Hu¬ 
bert V. Alta Life Ins. Co., 7 A 2d 
98, 136 PaSuper 147—^Randall v 
Fenton Storage Co., 177 A 675, 117 
PaSuper. 212. 

Tenn.—Martin v. Wahl, 66 S.W,2d 
608, 17 Tenn.App. 192—Cltty v 
MiUer, 1 Tenn App. 1. 

Utah.—XThr v. Baton, 80 P.2d 926, 
95 Utah 809. 

Va—Munger v. Cox, I3l S.B. 841, 


146 Va 674, rehearing demed 182 
■S.B 687, 146 Va 674. 

Wash—^Riley v. Rutz, '254 P. 849, 
143 Wash 113. 

38 C J. p 508 note 48. 

Advice of counsel and others as de¬ 
fense see supra §§ 45-53. 

Where evftdence la coaillctlng the 
issue of advice of counsel Is for the 
jury. 

Mont—Clapp v. Lahood, 264 P. 866, 
78 Mont. 651. 

Ohio.—^Elliott V. Mueller, App, 6|2 N. 
B2d 200. 

Blsolosure to Justioe of peace 
Cal.—Miller v. Lee, 163 P,2d 190, 
•66 Cal.App 2d 778. 

21. Md—Nance v. Gall, 60 A.-2d J*20, 
mod'ined on other grounds 61 A.8d 

635. 

38 O.J. p 608 note 49. 

22. Ala—^Bradford v Lawrence, 94 
So. 103, 2018 Ala 248. 

Ark—Oldham v. Smith, 147 SW.2d 
361, 201 Ark. 903. 

Md.—Nance v. Gall, 50 A.2d 120, 
modified on other grounds 61 A.2d 

636. 

23. Ark.—Oldham v. Smith, 147 S. 
WJ8d 361, 201 Ark. 903. 

Cal—^Torney v, Petersen, 293 P. 6-63, 
109 Cal.App. 560. 

Idaho.—Douglas v. Kenney, 233 P. 
'874, 40 Idaho 412. 

Nev.—Anderson v. SnoU, 6'2 P.2d 703, 
67 Nev. 78. 

Ohio—Norcross v. Commercial Cred¬ 
it Co., App., 56 N.E.2d 698. 

Pa—^Randall v, Fenton Storage Co, 
177 A. 676, 117 PaSuper. 2112. 

38 C J. p 608 note 61. 

24. Wash.—Simmons ▼. Gardner, 89 
P. 887, 46 Wash. 28»2, LR.A.1916D 
16. 

25. Tenn.—Cltty v. MUler, 1 Tenn 
App. 1. 
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Wls.—^BilUnfislcy v. Maas, €7 N.W 
49, 98 Wls 176. 

26. Utah—^Uhr v. Baton, 80 Pj2d 
9-26, 05 Utah 309. 

27. Pa—^Rosenthal v. Rosenthal, 13 
PaDlst 317, 29 PaCo. 602 

28. WVa—Vlnal v. Core. 18 W.Va 

1 . 

29. US.—^L. Buck! & Son Lumber 
Co. V. Atlantic Lumber Co., Fla., 
131 F 233, 57 CO A 469, 

38 C J. p 508 nolo 66. 

30. Ky.—^Kroger Grocery & Baking 
Co. V. Hamlin, 235 S,W. 4, 193 Ky 
116. 

38 C.J. p 608 note 67. 

31. Ill.—Butler V. Lewis, 47 NB2d 
612, ;n« in.App. 2J5. 

Iowa.—(Jranteer v, Thompson, 2-24 N. 

W. 6‘2'8, 207 Iowa 1.204. 

Okl.—Krnplro Oil & Refining Co. v. 

Cambron, 44 P.2d 072, 17.2 Okl. 202. 
n I.—Brusco V. Morry, 170 A. 84, 64 
R.T. 108. 

38 O J. p 611 note 8-2. 

Diraotlng verdiot for defendant on 
both counts in malicious prosecution 
action, If defendant relied on attor^ 
noy's advice, was properly refused, 
where defendant claimed to have 
consulted attorney only on cose In¬ 
volved In one count.—Stoker v. Bl- 
nllC, Mo.App, 33 S.W.i2d 977. 

32. Ky.—Tandy v. Riley, 80 S.W. 
776, 26 Ky.L. 98. 

Miss.—Kohl V. Hope Oil-Mlll ft Com¬ 
press Co., 27 So. 641, 77 Miss. 762. 

33. Mich.—Thurkottle v. Frost, 100 
N.W. 283, 137 Mich. 640. 

N.H—Cohn V. Soldel, 63 A. 800, 71 
N.II. 568. 

34h 111.—^Lyons V. Kantcr, 120 N.B. 

764, 285 Ill, 336. 

38 C.J. p 611 note 85. 
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ciscly what disclosures were made to counsel or 
the prosecuting attorney.*® A nonsuit will not he 
directed on the ground that the prosecution was ad¬ 
vised by a court commissioner.*® 

§ 101. --Termination of Proceedings 

An action for malicious prosecution should be taken 
from the Jury where there is no evidence to show a le¬ 
gal termination of tho alleged malicious proceedings. 

Whether the proceedings complained of have le¬ 
gally terminated in favor of plaintifT is a question 
of law for the court, where such determination de¬ 
pends on the construction of rccords-^*^ Where 
there is no evidence to show a legal termination of 
the prosecution, it is proper to dismiss the com¬ 
plaint,or nonsuit plainli(T,3D or direct a verdict 
for defendant,^® On conflicting evidence it is a 
question for the jury to determine whether the crimu 
inal proceeding was dismissed by procurement of 
plaintifT^i or by compromise or agreement of the 
partics.^^ 

Where a magistrate who issued a warrant for the 
arrest of plaintiff wrongfully ordered the removal 
of the preliminary hearing to another magistrate, 
but no objection was raised and both plaintiff and 


defendant appeared before the other magistrate who 
discharged plaintiflf, it was for the jury to deter¬ 
mine the questions whether defendant waived his 
right to assert that the criminal prosecution was not 
legally terminated in plaintiff’s favor and whether 
he was estopped to deny a legal termination favor¬ 
able to plaintiff.^3 

§ 102. Instructions 

a. In general 

b. Requests for instructions 
a. In General 

The general rules governing Instructions to the Jury 
In civil cases ordinarily are applicable In actions for 
malicious prosecution. 

General rules governing instructions to the jury 
in civil actions, as considered in the C.J.S. title 
Trial §§ 266-484, also 64* CJ. p SIO note 3 et seq, 
ordinarily arc applicable m actions for malicious 
prosecution Instructions should correctly state 
the law governing the case,46 and must be applica¬ 
ble to the facts in cvidcncc46 and to the issues in 
the case,47 and must not omit any material clement 
of the cause of action or dcfense.48 


35. U.S.— North Ttrltlnh & Mrrran- 
lllo InH. Oo, V, 

S.O., 140 F.2d 682. 

36. WaHh.—Ohrtrlton r, Mnrlclaml, 
38 P, 132, 30 WiiHh. 40. 

37. Ala.—Stood V. KnowloH, 70 Ala. 
440. 

Tormlnallon of prior proc*<*<ullnffn ftH 
esHontlal to inalutonanoo of aotlon 
800 Hupra SO 64*-00. 

38* N.Y,— Nobi'iissahl v. Towimand. 

10 Daly •232. 01 llow.Pr. 363, 

30. (la,- Kc‘nnonjer v, Shahan, 148 
S.H 023. 40 (la.App. 140. 

N.a—Ttardin v, liordorn. 23 N.O. 
143. 

Whevo there iM ovldoaoe timtiirur to 
show that criminal pro«(‘c*utlcm hail 
lonninalod prior to oommimoomont 
of aotlon for mallolouii pr<>»»oc*utlon. 
nonsuit Is tnipropor.--“Wlnklor v. 
Lenoir UlowlnK Uoolc 143 S. 

10. 213. 106 N.i1. 073. 

40, Ohio.—rjohinnf; v. Olovoland 
City Ktectrlo 11. Co., dO Ohio (Mr. 
Ct. 30. 

41, OUl.—Wmpiro Oil Uallnlinr Co, 
V. Williams. 86 P.3d 201. 184 Okl. 
1T2. 

42, JoiinlnKn v. Olaarwatap 
Mfif. Co.. 172 «.M. 870. ITl H.C. 408. 
Whether plalatiff authorised or 

BUbseanmtly ratified rompromlfia 
and sottlamant of prosi^outlon oh 
made hy another porwon whlh' plaln- 
tilt wan In Jail w<ui for Jury. Hrown 
V, Klsnor, 0 So.2d Oil. 102 Mlitn. 740. 


Whether plaintiff's payment to de¬ 
fendant was ftOl comproaolse and 
Hidtliuncnt of larceny profH'uutlon 
and voluntarily mado as such was 
for Jury.—Curls v. Lenox Oarni^e Co„ 
40 N.10.2d 213. <68 Ohio App. 286. 

43. S.C.—Clemmons v, Nicholson, 
108 H.I4. 180. 188 >S.C. 1124. 

44. Mo.—PawoH V. iStaxTott. 82 S. 
W.2d '13. 336 Mo, «07. 

38 <U. p Oil note 00 [aj. 

46* Cal.— DiivIh v. rczcl. 20 r.2d 
082. 131 Cnl.App. 40. 

Ml<*h. - Clanan v. Nushsno. 240 N.W. 

108. 201 Mich. 423. 

Mo.—Polk V. MlsHOxn-l-Kansos-Tcxas 
ll, Co., in aw.2d 138, 341 Mo, 
1213. Ill A.L.It. 873. 

Nf.V.—Ntdeu V. Nlemon. 202 N.Y.S. 
805, 240 App.Div. SCI—Polo v. 

Mdi’lhrau llrewcry. 60 N.Y.S.2d 240. 
185 Mkie. 77 i5. 

N.l).--NeHhen v. Koos. 280 N.W, 208, 
no N.IX 260. 

38 C..r. p on note 03. 

Xnstraotlons hold proper 
Ala,-“Wells Co. v. Lane, 110 So, 74, 
32 AliuAipii. 260. revi'rsea on other 
KroundH 11‘5 Ho. 77, 217 Ala. 10, 
and certiorari denied 115 So. 79. 
217 Ala. 13. 

(‘ja.—.Selph V. Ceorffla Hlapres, 10 S.30. 

2d 200. 02 Ca.App. 887. 

Kan.* Divers v, Lemay, 284 P. 428, 
120 rCan. C27. 

Mo,- “La ■('•hanee v. National PIk- 
merilH Chemical Co, App., 101 

H.w.2d con. 

Vii.-' Mvans v. Mlehaelson. 135 HM 
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MS, 14C Va. 64—Vlrjflnla-TonnPB- 
seo Motor Truelc Coipoiatlon v, 
Wilson, 124 S.a 231, 140 Vo. 200. 
Burden of proof 

Charge that p^salntirr had burden 
to mak(‘ out Uls ease hy preponder¬ 
ance of evldeuf*<» was not error,—I>a- 
viH V. SlephetiH. 161 H.IO. Ill, 46 Oiu. 
App. 227. 

Termination, of osiirbatil prooeedl&ffv 
D.<\- ‘lUnj^er v, Wlldman, 00 l<\2d 
120, 03 APP.D.C. 49. 

46* Ala,“ .Lunsford v. Plotrlcli, 0 Ho. 

308, 03 Ala. 005, 30 Am.S.n. 70. 
Ohio.—Union v. United Battery flerv- 
ico Co.. 171 N.Jd dOa. 36 Ohio App. 
08. 

TTlaU.—Thomas v. Prost, 27 P.3d 4i60. 

82 (riah 207. 

04 C.J. p 744 note 14. 

47- Conn.—Thnm'pson v. Beacon 
Valley I lubber Co.. 10 A. 064. 6^ 
Conn 403, 

Ohlo.-'WoodrulX v. Pasohen, 16 Ohio 
App. 270. 

Jury do not try yuilt or ixmooenoo 

of plaintiff, and their attention 
should ho directed to the true tssuejs 
In flui'h an aeilon. am<mK which ar« 
wUftthor or not there was iprobablo 
causa for tho prosecution and wheth¬ 
er or not defi'ndant was actuated by 
malice.- -Barton v. Camden, 137 S.l^ 
iO'O, 147 Va, 803. 

48. ieia.“ "Tatum Bros. Ileal TOslato 
A Investment (3o. v. Watson, 106 
.Ho. 023, 02 b'la, 278. 

38 C.J. p 611 note OG. 



§ 102 


MALIC10V8 PROSECUTION 


54 aj.8. 


Other general rules are that the instructions 
should not ignore and exclude material evidence 
from the consideration of the jury,^® or give undue 
prominence to portions of the evidence,BO or ex¬ 
clude from the consideration of the jury any de¬ 
fense which there is evidence to support ;Bl that 
instructions should not be given where there is no 
evidence on which they can be based that in¬ 
structions should not be on the weight of the evi¬ 
dence that instructions should be consistent,®^ 
and not contradictory,B® misleading,®® or repeti¬ 
tious ;B'^ that questions of law should not be left 
to the jury for their determination;®® that a higher 
degree of proof than the law demands should not 
be required;®® and that the instructions must be 
taken as a whole, and if, so taken, they correctly 
express the law they will be upheld.®® 

b. Bequests for Instructions 

In actions for malicious prosecution, It Is the duty 
of the court to give in Its charge any requested In¬ 
struction not covered by the general charge which is 
legally correct and applicable to the Issues. 

It is the duty of the trial court, when requested, 
to give in its charge any requested instruction not 
covered by the general charge®! which is correct as 
a proposition of law and is applicable to the is¬ 
sues.®® Error cannot be predicated on the omis¬ 


sion to charge on a point to which the court’s at¬ 
tention has not been called; it is the duty of coun¬ 
sel to request such instructions as he thinks neces¬ 
sary.®® Requests to charge should be limited to ma¬ 
terial issues.®^ 

Requested instructions should be refused where 
they contain an incorrect statement of the law;®® 
where the propositions and facts involved are sub¬ 
stantially covered by the court’s instruction,®® 
where the requested instructions are mdefinite,®7 
unintelligible,®® confusing,®® or misleading ;70 where 
they invade the province of the jury,^! are not ap¬ 
plicable to the facts in evidence*^® or to portions 
thereof,^® give undue prominence to a portion of 
the evidence, exclude material evidence from the 
consideration of the jury,76 or omit any material 
element or elements of the cause of action ;7® or 
where they cannot, in any way, shed light on the 
questions at issue.77 

Where the court is asked to give an instruction 
without modification or refuse it, it is properly re¬ 
fused when the instruction cannot be given liter¬ 
ally as rcqucsted.7® 

§ 103. -Connecting Defendant with Acts 

Complained of 

In actions for nnallclous prosecution proper Instruc- 


49. Cal.—iSeabrldge t. McAdam, 53 
P. >693.. 19 Cal. 460. 

3<S C J. p 611 note 96. 

Sa Colo.—^Florence Oil & Refining 
Oo. V. Huff, 69 P. 624. 14 Colo 
App. 281. 

51. Mo.—White V. ShradsU. 86 Mo 
App. 63i5. 

59. Ala—U S. lETidelity & Guaranty 
Co V Miller. 117 So. 668. 218 Ala 
15>S. 

38 CJ. p<611 note 99. 

53. Ark.—^Pnee Mercantile Co. v. 
Cuilla. 141 S.W. 194. 100 Ark. 316. 

38 C.J. p 611 note 1. 

54. Ind.T.—^Rulison y. Collins, 62 S. 
W. 748, 5 IndLT. 2*82, 

Md—Cooper v. Utterbach, 87 Md 
282. 

55. Cal.—Stein v. Lacassle, 207 P. 
886. 189 Cal. 79. 

38 C J. p 611 note 3. 

66. Ala.—De Armond y. Saunders, 9 
So.2d 747. 243 Ala. 263. 

KaxL —^Beaty v. Wood, 222 P. 97, 116 
Kan. 63. 

Mo.—^Dawes Y. Starrett. 82 S.W.2d 48, 
386 Mo. 897. 

57. Ill —^Wilmerton v. Sample, 89 
Ill.App. 60. 

38 C.J. p 612 note 6. 

68. Or.—^Kellogg y. Ford, 1'39 P 
751, 70 Or 213. 

69. Ill—Brunk y. Huthmaoher, 165 
Ill.App. 2'96. 


BO. Ind.—^Lytton y. Baird, 95 Ind 
349. 

38 C.J p 612 note 8. 

61. Mich—Gurden y. Stevens, 109 
N.W. 656, 146 Mich. 4>89. 

38 C.J. p 612 note 0. 

68. Mich.—^Bowen v. Borland, 241 N 
W 201, 267 Mich. SO'O. 

38 C.J. p 612 noto 30 

63. Pa—^Buel Y. Bergman, 62 A. 927, 
213 Pa. 365. 

88 O J. p 612 note 11. 

64i Conn.—Thompson y. Beacon 
Valley liubbor Co., 16 A. 564, 66 
Conn 493. 

Ind.—(Lytton v. Baird, 95 Ind. 340. 

BB. Mo.—Alexander y. Bmmke, App., 
16 SW2d 868. 

Wls.—Sherburne v. Rodman, 3 N.W. 
414, 61 Wls. 474. 

66. Mass.—Whitcomb y. Rced-Pren- 
tlce Co., 3 j 69 N.E. 922, 262 Mass. 
848. 

64 C.J. p 803 note 9. 

67. U.S.—^Lindsey v. Testa. Mass., 
200 F. 124, 118 C.C.A. 208. 

818 C.J. p 612 note 14. 

68. Ind,—^Raugh v. Haywood, 121 N, 
JS 671, 69 Ind.App. 286. 

69. Ala.—Stouts Mountain Coal Co. 
V. Grubb, 116 So. le^, 217 Ala. 274 
—Nixon V. Sampson, 110 So. 700, 
215 Ala. 36i8. 

3<8 C.J. p 512 note 16. 
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7a Ala.—(Stouts Mountain Coni Co. 

V Grubb. 116 So. 366, 217 Ala. 274. 
38 QJ. p 1512 note 17. 

71. Ala.—(Snood Y. Jones, 63 So. 188, 
169 Ala. 143. 

38 C.J. p 512 note 3*8. 

78. Mass.—Rich Y. Rogers, 146 N.B 
246, 250 Mass. 587, 37 A I.i.R. 636 
Mo.—Coffman v. Shell Petroleum 
Corporation, 71 S.W.2d 97, 226 Mo 
App, 727. 

38 C.J. p 512 note 19, 

Where there was evLdenoev request¬ 
ed Instructions based on theory that 
there was no evidence of want of 
probable cause or malice wore prop¬ 
erly refused.—Virginia Bloctrlc & 
Power (30. V. Wynne, 141 S.B. 829. 
149 Va. 682. 

73. Wls.—Palmer v. Broder, 47 N.W. 
744, 78 Wls. 483. 

Tt D.C.—Coleman v. Ileurlch, 18 B 
C. 189. 

76. I>a.—Swart* v. Bortree, 98 A. 
697, 253 Pa. 304. 

76. Ala.—-Cairns v, Moore, 69 So. 
579, 194 Ala. 102. 

38 C.J. p 612 note 23. 

77. Ill.—Neufeld y. Rodomlnskl, 32 
N.EI. 916, 144 Ill. 83. 

Tex.—Sutor v. Wood, 13 S.W. 821, 
76 Tox, 403. 

7a Iowa.—Paukett v. Livermore, 6 
Iowa 277. 
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tions should be given with respect to the defendant’s 
connection with the alleged malicious proceedings. 

In an action for malicious prosecution proper in¬ 
structions must be given with respect to defendant’s 
connection with the alleged malicious proceedings 
Where it is admitted that defendant instituted the 
criminal prosecution, the court need not instruct 
that such matter must be proved.^® Where plaiiitiff 
offered evidence that defendant alone brought about 
the arrest, prosecution, and trial complained of, the 
trial court properly instructed that such action on 
defendant’s part would make him the instigator of 
the prosccution.81 It has been held error to charge 
that, if defendant's watchman was guilty of mali¬ 
cious prosecution of plaintiff, defendant was re¬ 
sponsible therefor as a matter of law, where there 
was a question of fact as to whether he acted within 
the scope of his authority.82 

§ 104, -Probable Cause 

a. In general 

b. Requests for instnictions 


a. In General 

In actions tor malicious prosecution where the evi¬ 
dence Is conflicting on the question of probable cause, 
the Jury should be properly Instructed as to probable 
cause. 

Where the facts in evidence establish probable 
cause or tlie want of it as a matter of law, the 
court should so charge the jury.83 Instructions on 
the subject of probable cause should state the prin¬ 
ciples of law®^ relevant to the issues under con- 
sideration85 intelligibly^® and with substantial, al¬ 
though not necessarily verbals'^ or technical,®® cor¬ 
rectness, and in such manner as to preserve to the 
court and to the jury their respective functions un¬ 
der the law of the particular jurisdiction.®® In ad¬ 
dition, the instructions must conform to the general 
principles discussed supra § 102 under which it is 
error to give instructions which ignore evidence 
or reasonable inferences therefrom,®® or give un¬ 
due prominence to portions of the evidence,®! or 
omit an essential clement of the action.®® 

Where, on the question of probable cause, the evi¬ 
dence is conflicting, or different inferences may he 


79. XwitnxotloAii hold proper 

Mo—Alexander v. Minmkc*, App.. W 
S.W.2d ses—Poterson v. KlcmltiK, 
297 aw. 103, 222 Mo.App. 200. 
N.J.—Sturla v, P<‘ntral U. <^>. of Now 
Jersey, 132 A. fiOl, 4 N.J.MIhc. 2K7, 
afllrmod 135 A. 020. 102 N.J.lmw 
507. 

Ohio.—TNmtmylvanta Tt. Co. v. 

150 N.IO. 502, 116 Ohio Ht. 402. 
Control of proseontlon by diftrlot at¬ 
torney 

Do Cendant, in raallolouit proH<‘i*u- 
tlon suit, wa« not to liiHlrut*- 

tlon that proeecution is unclear din- 
trict altomey'H rontroL-'^oTimmlnii v. 
Halo, 266 P. 770, 122 Or. 24. 
mstmctlott held erroneou* 

V. Koom, 220 N.W. 30«. 

^0 N.D. 209. 

80. N.J.—Ncmcko V. Widt<*r«h«<*h, 
168 A. 752, 108 2Sr.XT.AW 420. 

81. Conn.—‘Vordl v, Donnhuo, 90 A. 
1041, OL Conn. 448. 

83. Ma««.--S5yffm«niowl<*»! v. Amitrl- 
can Htoot A Wire Co„ 134 N.M. 885, 
248 Mass. 421. 

88. Arir.—Murphy v, TluMnidl, 0 P.2d 
1020, 10 Arlfl. 100. 

88 (U. p 513 noto 2M. 

Probahlo rauno: ' 

Ooncrally supra Si 18 ••30. 
Question of law or faet supra 
8 07. 

84, MI<»h. Uowon V. norland, 241 N. 
W. 20J, 257 MIoh. 200, 

N.J.—V, WoUfTHharh, K>8 A, 
T52, 108 N.J.Law 430. 

88 C.J. p 61-3 notft 20. 


rartionlar Instmotions held proper 
ir.H..-..\VnIlon Trust <Uk v. Taylor, 0. 

C.A.MO., 2 F.2cl 342. 

Cal. -lAmtar v. Hanks, 207 1\ 100, 
112 Cal.App. 022. 

Idaho.—lAtthcr v. OWrst Bank of 
Troy. 133 P.2d 717, 64 Idaho 416. 
Xowa.—llcq>kor v, Sohmioklo, 220 N. 

W. 177, 209 Iowa 744. 

Md.—Wilson Lino v. Brown, lO-O A. 
420, 104 Md. 008. 

Ml<*h.—Brand v. lliiichman, ’80 N.W. 
004, 600, 88 Mich. 590, 13 Am.S.n. 
802, 

Mo.—Xa Ohanoe v. Notional Plor- 
monts ds Clicmlcal Co., AviP., 104 iS. 
W.2a 003—Alexander v- Kmniko, 
App., 15 H.W.2d 888. 

Mont.—Wend cl v. Metropolitan I^lfo 
Ina. Co., 272 P. 246, 83 Mont. 253. 
N.J." -tlomlinmki v. Metropolitan Tdf<‘ 
Ins. <to., 20 A,Sd 441, 126 N.J..LaW 
'645 •tlclritowskl v. Grcciihorff, J30 
A. fil5. 2 N’.J.Mlsc, 1004, aiUrmed 
130 A. 918, 101 N.XXfiw 560. 

NT.P. Miller V. Greenwood, 10 S.B.2d 
708, 218 NXI. 146. 

Ohio, Ounham v. Mulhy, IB'O N.M. 

008, :M Ohio App. 500. 

Okl. I’lirMofiM V. SlniH, 220 T. 1090, 
104 (»kl. I. 

S.C. Byua V. Wason, 183 S.IO. 442, 
178 171.1. 

38 rj. p 513 noto 20 fhl. 

Mrtloular Instrnetioas held errone¬ 
ous 

Ala. Torlan v. Ashford. 113 So. 418, 
210 Ala. 85. 

low/u 'Plshor V. Tullnr, 287 N,\V. 
CmSO, 200 Iowa 85. 

Ky. - 4^umberland State H/inlc v. Ihou, 
291 S.W. 405, 218 Ky. 412. 
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Mich.—Bowen V. Borland, 241 N.W. 
201, 257 Mich. 300. 

NY.—Slallery v. HeUer, 29'8 N.Y.H. 
25, IC:) Mlso. 713. 

N.tt--Mooney v. Mull, -5 H M.2d 132, 
210 N.(\ 4X0, 126 A.X.IL. 'HO.l. 

Pa.—Uehy v. Whalen, 179 A. 879, IIP 
Ba. Super. 47>6. 

S.B.—Wadlinffton v, Coyno, 207 K.IV. 
539, 49 S.I>. 6GX 

Tonn,—Bry-Block Mernantiln Co„ 

lne.„ V. IToctor, 10 Teiin.App. 051. 
Ya.—Virginia - Tennensoo Motor 
Truck Corporation v. Wilson, 124 N. 
H. 231, 140 Va. 200. 

Wyo,—Xluher v. Thomas, 39 r.2d 
1042, -415 Wyo, 440. 

89. Pa.—IGshor v, It^orrester, 33 Pa. 
501. 

96. Mo.—Polk V. Missouri-Kanaiis*' 
Texas n. Co., Ill S.W.2d 138, '341 
Mo. 1213, 114 AJB.n. 873. 

88 0.x p 613 note 31. 

87. Tax,- 'McKee v. Oarnor, Civ. 
App., m S.W. 1031. 

38 0.x p >613 note 32. 

88. Iowa.-'-Walker v. Camp, 10 N.W. 
1802, 03 Iowa 027, 

39. Okl.—I^utter v, Brookins, 22 P. 

2d 996, 104 Okl. 70. 

38 (U. p 513 note G4. 

Prohahlo oausa as question of law 
or fact see supra 5 97, 

00. W.Va.--Swlck V. Bnsscll, '87 fljfl. 

170, 77 W.Va 78. 

38 C.J. p '513 noto 30. 

Dl. Timn.-rMonuphls Oayoso Gas C|ow 
V. Williamson, 0 Hoisk. 814. 

92. Mo.—Aufmst V. Chrlsman, App.» 
330 S.W. 333. 
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drawn from the evidence, although not conflicting, a 
method of instructing the jury which is almost um- 
versally approved is for the court, by means of a hy¬ 
pothetical instruction, to group the facts which the 
evidence tends to prove, and instruct the jury that, 
if they find such facts to have been established, they 
must find that there was or was not probable cause.93 
It is very generally held improper for the court 
merely to give a definition of probable cause in 
general terms®^ and to submit to the jury the ques¬ 
tion whether or not the facts in the particular case 
do or do not come within such definition.®^ It is 
not erroneous, however, to inform the jury, in gen¬ 
eral terms, what the law means by a want of prob¬ 
able cause when such instruction is accompanied 
by other instructions as to what facts constitute a 
want of probable cause in the case on trial.®® 

b. Bequests for Instructions 

In actions for malicious prosecution, requested In¬ 
structions on the subject of probable cause which are 
correct In point of law and authorized by the evi¬ 
dence should be given if they are not covered by other 
Instructions. 

In conformity with the general rule considered 
supra § 102 b, if there is any evidence tendmg to 
establish probable cause, a requested instruction on 


that subject must be given.®^ Where requested in¬ 
structions on the subject of probable cause are cor¬ 
rect in point of law and authorized by the evidence, 
a refusal to give such instructions, if not covered by 
another instruction on that subject, is erroneous.®® 
On the other hand, requested instructions on the 
subject of probable cause are properly refused where 
they state the law incorrectly,®® are based on un¬ 
founded assumptions,^ are confusing® or mislead¬ 
ing,® restrict the consideration of the jury to isolat¬ 
ed portions of the evidence,^ submit to the jury the 
actual, as well as the reasonable, belief of the prose¬ 
cutor,® omit an element of the cause of action,® 
or exclude from the consideration of the jury mat¬ 
ters which they should properly determine.^ 

§ 105. -Advice of Counsel or Others 

In actions for malicious prosecution the court should 
Instruct the jury with respect to the law pertaining 
to advice of counsel where there is evidence that the 
defendant consulted counsel before commencing the orig¬ 
inal proceeding. 

Where there is evidence that defendant consult¬ 
ed counsel before commencing the proceeding, it is 
proper,® and, on request, necessary,® for the court 
to give instructions with respect to the law pertain¬ 
ing to the advice of counsel,^® including the char- 


os. Ala.—^McMullen v. Daniel, IS5 
So 687, 229 Ala. 1'94. 

Ariz.—Coxpnji JUxls cited In. Murphy 
V. Russell, 9 P.2d 1020, 1022, 40 
Afiz. 109. 

Cal—^Pacific Nat. Co. v. Southwest 
Finance Co. of California, 40 P.2d 
862, 4 Cal.App 2d 826—Carroll v. 
Pacific Coast Automobile Ass’n, 11 
P2d 660, 128 CalApp. 568. 

DC—Chapman v. Anderson, 3 F.2d 
336, S-S APP.D.C. 16i3. 

XCy.—Cumberland State Bank v. Ison, 
291 SW. 405, 218 Ky. 412 
Mich.—^Hall V. American Inv. Co., 
217 N.W. 18, 241 Mich 840. 

Or.—Timmins v. Hale, 256 P. 770, 
122 Or. 24. 

Pa.—^Hubert v Alta Life Ins. Co, 
196 A. 513, 1>30 Pa Super 277. 

28 C.J p '513 note 39. 

Bypothetioal tnstractlon. not required 
(1) Want of probable cause la an 
issue of fact to be determined by the 
jury, like any other issue of fact, 
end it is not incumbent on trial court 
to withdraw from the determination 
of the jury the ultimate question of 
probable cause tbrougrh the medium 
of the hypothetical instruction 
erouplnfT the facts which the evi¬ 
dence tends to prove, and leaving 
the jury the sole questiopi of deter¬ 
mining which set of facts has been 
established by the evidence.—^Burke 
V. Kearney, 200 N.E. 649, 51 Ohio 
App. 287. 


(2) Probable cause as question of 
law or fact see supra § 97 

94b Cal—Scrivani v. Dondoro, 60 P. 

463. 128 Cal. 81. 

38 C J. p 514 note 41. 

95. Or.—Timmins v. Hale, 25'6 P. 

770, 122 Or 24. 

3iS C.J. p 1314 note 41. 

90. Neb.—Jonason v. Kennedy, 58 N, 
W 122, 124, 39 Nob. 313. 

97. DC—Mark v Rich, 43 App.D.C 
182. 

Pa —Grate v. Barrett, 20 Po. 477. 

98. N.T.—Knvit V. Cutler, 230 NY. 
S 761, 224 App Div. 8i5'3. 

W.Va—Show V Mount Vernon Farm 
Dairy J'roducts, 37 S.Jt3.3d 459, 

38 CJ p 514 note 44. 

99. US—Blakely v. Greene, C.O.A. 
WVa, 24 F.2d 67C. 

Mich.—^Hall V. American Inv. Co., 217 
N.W. 18. 241 Mich. 319. 

Mont—Clapp v. Lohood, 254 P 806, 
78 Mont. 551. 

N J—Mik V Kosprlski, 135 A. -670, 5 
N.J.M1SC. 139. 

Ohio—Thomas V. F & R. Lazarus & 
Co, App,, 57 NE.2a 10'3. 

Or—^Kuhnhausen v. Stadi'Jman, 148 
P,2d 239, 174 Or 290, rehearing de¬ 
nied 140 P2d 168. 174 Or. 290. 

Va —Virginia - Tennessee Motor 
Truck Corporation v. Wilson, 124 

S.E. 231, 110 Va 260. 

38 C.J p 514 note 4*5. 
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1. Ala.—Luns Cord v Dietrich, 9 So. 
308. 93 Ala 1565, 30 Am S.R. 79. 

2. Ill,—llurch V, Lockwood, 247 Ill 
App 06, 

3. Ala.—Do Armond v. Saunders, 9 
So 2d 747, 24*3 Ala. 263. 

4L D.C.—Coleman v. llcurich, 13 D, 
C. 189. 

6. N.y —^Davldote V. Wheeler & Wil¬ 
son Mfg. Co., 37 N Y.S. .661, 16 
Misc. 31. 

G. Neb.—Tucker v. Cannon, '14 N.W. 
440, 21.S Nob, 196, rehiwd 49 KW. 
135, 32 Nob. 444. 

7. Mo.—^Hunter v. Randall, <69 Me. 
18.3. 

Qu(^stions of law and fact see supra 
§ 97. 

Guilt or inzLOcenoe of plaiatiir 
Itequosted chat go, In connection 
with issue Of probable cause, that 
guilt or innocence of plaintiff had 
iioihlng to do with case, without 
lurtlier qualllloation, was Inexact and 
not required.—Thomas v. F. St R 
Lazarus St Co., Ohio App., 57 N.B.2d 
103. 

8. Ala—O'Neal v. McKlnna, 22 So. 
905, 116 Ala. 606. 

9. Mass.—^Black v. Buitkinghotn, 64 
NE. 494, 174 Mass. 102. 

10 . Ala.—Torlon v. Ashford, 112 So. 
41*8, 216 Ala. 86. 

38 C.J, p 51(5 note 6>8. 
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§ 106 


art^r of counsel consulted,^! his freedom from bias 
and prejudice,!* defendant’s belief,!* the truthful¬ 
ness and completeness of the statement to counsel,!^ 
the advice given,!* defendant’s good faith and re¬ 
liance on the advice given,i* tbe degree of proof 
requisite,!^ and the extent to which such advice 
may be a defense.!* 

§ 106 . -Malice 

In actions for malicious prosecution the court should 
properly Instruct the Jury on the Issue of malice. 

When malice is in issue,the court should prop¬ 
erly define it^^ without contradiction,^3. ^ind instruct 
with regard to the inferences'^ and presumptions^^ 
arising from the circumstances proved, and the fur¬ 
ther fact that all such inferences may be rebutted 
by other evidence in the ense.^^ The instnictions 
must be applicable to the facts in evidcnce.^6 


Inference from want of probable cause. As con¬ 
sidered supra § 43, the jury may infer malice from 
prooif of circumstances which establish a want of 
probable cause, but the inference is one of fact only, 
and the jury are not required to draw such infer¬ 
ence. For this reason it is error to charge that the 
jury must infer malice from want of probable 
cause®® or to give an instruction which is likely to 
convey this impression to the jury.®^ There is some 
conflict of opinion as to the propriety of instructions 
to the jury that malice may be inferred if want of 
probable cause is established. Some decisions hold 
that it is proper to instruct the jury that they may 
infer malice from want of probable cause,®® and 
other decisions hold without qualification that the 
giving of such an instruction is erroneousa tliird 
view is tlial such an instruction is correct but is so 


Advice of oounHOl and otherR; 
aenerally bco HUi>ra fS 45-^3. 
QuoHtlon of law or fact eoo Miipra 
S 100. 

PoaeticniJiir lastmctioae lieia proper 
D.C —TUnff<*r v. Wildman, C9 J<\2d 
135, 63 A'PP.1>*0. 49. 

Cja—Hloaii V. Olasso, 33 S.iaSd 844, 
72 (la App. 4U1. 

38 0 J. p Rin nolo f>3 ta'I. 

Paxtiovler lutructloiu lidia emoae- 

OtM 

Ohio.—irnUin v, trultod lUiUory H<‘rv- 
Ico Co., 171 K.M. 608, 3S Ohio Ai>p. 
68 . 

S.nv^Wivdllnirtc)n v. C^tyno, 807 N.W. 

S.'M, <10 8.t>. BOO. 

OS (XJT. (> BliS note 63 [7*1. 

SKVMrtod iwtinetlowi pmpmOt r*. 
fused 

.Mo.—I jc'wIm V. Ihitlmn l>ruip <?o., 34 
Ho.sa 110, 247 Ain. 270. 

JLttomey of oaotlher state 
Instrurtlcuin rrlntlvc to ndvirn of 
OOUUHOt, AH tlofcUHC* t(» 1111(1 U'iOUM 
CQutlon (irtion, that nclvl<*p niuril cunri** 
from «i1 Lcriioy llconticd to prrictton In 
a partlc*ulrir nlato wiim iM'hl l•rrllr, 
Hliico aclmlfiiihm In iitiy 

Rtato In milllcltmt.-'(UoMKard \Vnr<l- 
rolm do. V. Normandy, 103 H.14. 3lii>, 
LR8 Va. >60, 81 A.T4.K. eil. 

11. r(*rr«*tioud v. Holm, 90 N. 

W, 980. 6.1 N(*h. 77. 

38 (IJ. p RIR nol«* 61. 

la. ddtnt. Hmlth V. Klnfr» 26 A. 

1069, 02 RICi. 

la Win. MoMHiiuin v. nihmfi’MI, 62 
K.W. 022, SO Win. OKR. 
le. U.H. Walti)!! Tpunt do. v, Tny- 
lor, C.(*.A.Mo., 3 R2tl 312. 

N'.X--IhmtlirtMilcI v. Molropolhan 
.Ijlfo lull. ('0.. 19 A.2cl 07’8. 120 N. 
XX^aw 'R'liR, roMmiini’ni domed 20 
A.Sd 143, 126 N.J.i<iiW O’tri. 
tllah.' TUoiiwih V. l«Yont, 27 l'.2dl 469, 
83 irtah 207. 

38 CJ, p 616 nolo I67« 


xnstmotlome held ssoper 
N-J.—J)onibroakl v MctPopollian Life 
Ina Oo., 19 A.2d >678, 126 N XL.aw 
646, renrprumont denied 20 A.2d 441, 
126 N.T.Tiaw 640. 

Ohio.—Qcorffo 24. ScrnmbllniDr Co v. 
Tonnnnt DnxK Co., 168 N.JO. 282, 2i5 
Ohio App. 197. 

38 C.X p 616 nolo 67 [a]. 

IS. Tcnn.—Idauldln v. Ball, S'S S.W. 

248, 104 Tonn. 697. 

IS. MIclu—Adkln V. Id lion, 100 N. 

W. 17ff. 138 Mich 682. 

38 0.x p 616 nolo 69. 

17. <’'al. - -WiniiimH V. QiHrboor, 68 P. 

380, 126 Oal. 77. 

88 C.X p 616 nolo 60. 

xa. WlH.—Hlrchlow V. Poillt, 71 N. 

W. 102, 96 WlH. 22. 

3S (1.x p 616 note 61. 

AdvlcA of <M»unH(*l as full or partial 
(Icfoniiio HOC Kiipra 9 46. 

30. Md.-^Tont1 v. Cliirko, 17 Md. 608. 
38 CI,X p'816 note 63. 

Maliro Kf'm^rally iico mipra Si 40—14. 

fa Wyo.'-Huber v. Tlioman, 19 2\ 
2(1 1012, 46 Wyo. 440. 

38 <1.J. IP 616 nolo 63. 

Xmitsootlons iMld proper 
ir.K. IVi'loy V. O.O.A.N.Xt, 

138 K2d 618, cM»rlUirfirl denh^d 64 
K.cU. 786, 321 ir.S. 788, 8S 64.14(1. 
1078 -Waliou TnniL <’o. v. Taylor, 
(1.C.A.MO., 2 .IA2(1 212. 

Mo. IilndHiiy v. Kvaiiii, ApX)., 174 fl. 
W.2(i 390- -4\l(»MiiMlfr V, Ninniki*, 
App.. 16 f?.W.2d 868 MvKou v. 
WilMon. App., 277 H.W*. OOll. 

MotiL .lohmion v. Horn, J983 P. 427, 
86 Mont. 314. 

N.(*. Mlllor V. OmMiwood, 10 4f.R3d 
708, 21*8 N.O. 146. 

Tor. Iliml. V. I'nno, (Mv.Aw,, 62 S. 

W.2(l 937, (>rror dhiinlmicd. 
fil. Mliifv • WhlUlclcl V. W(‘idbrook, 
40 Mititi. 311. 

08. Ala.- (loutrat Iron St (leal Oo. v. 

1099 


weight, 101 So. 8115, 20 A1a.App. 
82, certiorari denied Ox parte Cen¬ 
tral Iron ds Coal Co., 101 So. 824, 
212 Ala. 130. 

Ko.—Girons v. American Ity. IPxprosH 
Co.. >300 S.W. 2S3, 318 Mo. 318. 

SC.—^Byus V. Uaaon, '3'82 S.EL 442, 
178 S.C. 176 
38 OX p 616 note 66. 

83. Ind.—Smllh v. M(‘nanlol, 32 N. 
a 798, 15 Ind.App. fi81. 

38 O.X p 615 note 06 

84. K.O.—OHiiHon V. 1*0well, 14 S.a 
301, 109 ISr.C. 634. 

318 O.X ip 616 note 67. 

85. Cal —PP’kiO'iriK V. HaV(*nn, 2X1 
P. 346, 70 K'fil.Auip. 281. 

Utah,- ThomaH v. Prowl, 27 T*.2d 469, 
83 Utah 207. 

W.Vo.- Show V. Mount VoriKui If'artn 
Dairy Productw, 23 H 14.2(1 08, 126 
W.Va. 116. 

sa Pa.—TluhiTt V. Alta Tilfo Tna 
Co., 196 A. 613, 130 Pa.Supcr. 277. 
Tc'X.* (Ilcoro-Sinlth IjUtnber (N>. v, 
IVntoii, (llv.App., 1G S.W.2a 932. 

88 CU. p 616 unto 60. 

37. Arlis.—t40cki<r v. yiaini*H, 211 I*. 
864, 24 Arlss. 674. 

8a U.H.-'inakcly v. (ireemo, C.C.A. 

W.Va, 21 l'\2d 676. 

N.X- •Donihrowkl y. M(di*opolitan 
lilfi* tiiH. C*o., 20 A.2d 441, 126 N.X 
Haw 64i5, 

S.(\ ItyiiH V. ICnMOii, 182 H.r4. 442, 178 
S.(1. 176. 

38 C.X p 616 nolo 71. 

80. 111. ‘HhelUm v. Harry, App.t 66 
N. 14.2(1 697. 

38 (1.x p 610 note* 73. 

Pnnltlvo dauiasroii 

liiiartudion Hint miillep might lie 
inr(‘rr(*(i from lack of prohahh* cauha 
wiiH inlHloadlng without adding that 
Htirh lnf(*r(>n(‘c would not HUHtain 
piniltlv(« dM)imip*a Wadllngton v. 
Coyms 207 N.W. 539, 49 S.H. 668. 
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nearly a charge on the weight of the evidence that 
it would be better practice not to give it®® 

An instruction which denies the jury the right to 
infer malice from want of probable cause because 
of the mere existence of facts and circumstances 
calculated to produce in the mind of a prudent and 
cautious man the well grounded belief of suspicion 
of the guilt of accused, whether or not these facts 
and circumstances were known or honestly believed 
by the prosecutor to exist, is erroneous and prop¬ 
erly refused.®! 

§ 107. -Concurrence of Probable Cause 

and Madice 

In actions for malicious prosecution, the court should 
properly instruct the Jury that probable cause and 
malice must have existed In order to entitle the plain¬ 
tiff to recover. 

Inasmuch as both probable cause and malice must 
have existed in order to entitle plaintiff to recover, 
as considered supra § 19, the court should properly 
instruct the jury in that respect,®® and as to the 
burden of proof®® and the weight and sufiiciency of 
the evidence to show these facts.®^ 


g 108. -Damages 

In actions for malicious prosecution the Jury should 
be Instructed as to the elements of daVnages and the 
principles by which their discretion should be governed 
in awarding damages. 

The j’ury should be instructed as to the elements 
of damages and the principles by which their dis¬ 
cretion should be governed in awarding damages.®® 
A charge which leaves the j'ury to assess damages 
according to their judgment, prejudice, or sympathy, 
without any instructions as to the elements of dam¬ 
ages, is erroneous.®® Instructions are neither nec¬ 
essary nor proper on the question of allowing par¬ 
ticular elements of damage when not asked for by 
the pleadings,®*^ or where there is no evidence au¬ 
thorizing such instructions.®® Elements of damage 
which are uncertain and speculative should not be 
submitted to the jury.®® 

Exemplary or punitive damages. Where there is 
evidence on which the jury would be authorized to 
award exemplary or punitive damages, the court 
should instruct the jury as to the law governing the 
allowance of such damages^® and not leave to them 
the whole subject of determining whether such dam- 


30l sc — ^McCall V. Alexander, 66 
S.E IflCl. 84 SC. 187. 

31. Ala —Luneford v. Dietrich, 9 
So. 308. 93 Ala 565. 30 Am.S.H. 79. 

33. Idnho—Ltulhor v. First Bank of 
Troy. 133 F2d 717, 64 Idaho 416. 
NJ—Benrke v Weltersbach, 158 A. 

762, 108 NT J Law 430 
38 C J p 616 note 77. 

33. Iowa—Fisher v. Tullar, 227 N. 
W 580 209 Iowa 36. 

38 r J p 510 noie 78 

Burden of proof see supra S 84. 

34. Wnsh—Jones v. Jenkins, 27 P. 
1023. 3 Wnsh 17 

38 CJ p 616 noto 70 
Weight and sufllclcncy see supra 9 
93. 

05. Mo—Foster v Chlcnffo. B. & Q. 

n Co. 14 RVVSd 561, 321 Mo. 1202. 
38 C J. p 516 note 81 
nnmnaes n^covcrable see infra 59 
112-116 

innl^nLctioas held proper 
D.C—M<‘lvin V. Pence, 130 F.2d 423, 
76n.SAppn.C 164, 148 A.LR 149. 
Mo—Fol<*y V. Union House Furnish¬ 
ing Co., 60 S W.2d 725, 228 Mo.App. 
1063. 

N.J.—^Mowell V. Von Moschzisker, 
160 A. 680. 109 NJLaw 241. 

88 C J p 616 note 81 [a]. 

Xnstractlo&s held Ixuproper or ervo- 
aeouB 

Miss.—Brown v Klsner, 6 So.2d 611, 
192 Miss. 746. 

Tex—Panhandle Lumber Co. v. 
Falrey, Clv.App., 8 S.W.2d 941. 


Oouaurel fees anid expemses 
Ga—Sloan v. Glaze, 88 S.EI.2d 846, 
72 Ga.App. 416. 

Character of plaiatiit 

Charge in malicious prosocutlon 
action that plalntilt's character 
should he given no weight or consid¬ 
eration was erroneous, since char¬ 
acter or reputation bore on measure 
of damages.—Ginsberg v. Murphy, 
116 So. 609, 22 Ala.App. 438. 

Nominal damages 

In action fer malicious prosocu¬ 
tlon, charge that. In absence of proof 
of actual damages, verdict for nomi¬ 
nal damages would be Jtisllfled, was 
not error.—Schofert v. Ericsson, 184 
A. 790, 116 N.J.Law 441. 

30. Ala.—^Marks v. ll^Zostings, 13 So. 

207, 101 Ala. 166. 

Discretion of Jury 

Instruction that damages which 
plaJnlia may recover in mallclouH 
prosecution suit are usually, by very 
nature of wrong, Incapable of actual 
moasuromont and must rest largely 
in discretion of Jury, was orroniaius, 
since Jury could not award actual 
damages on discretionary basis.— 
Mooney v. Mull, 6 S.B,2d 122, 216 
N.C. 410, 126 A.L.XI. 808. 

37. Iowa.—Hepkor v. Schmlcklo, 229 
ISr.W 177, 209 Iowa 744. 

38 C.J. p 516 note 83. 

38. Ala.—IT. S. Fidelity St Guaranty 
Co V. Miller, 117 So. 668, 218 Ala, 
168. 

Miss.—Smith Chevrolet Co. v. Finch, 
117 So. 268, 160 Miss. 864. 

38 C.J. p 616 note 84. 
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XaJttiy to oaredit 

Instruction that in estimating 
damages Jurors should allow for,in¬ 
jury to reputation and person, and 
for injury to credit to compensate 
wrong and indignity suffered by 
plaintiff, was not reversible error be¬ 
cause proof did not show injury to 
credit, where “credit'* was not used 
in commercial senso and court's at¬ 
tention was not directed to alleged 
error.—Jennings v. Clearwater Mfg. 
Co., 172 S.m 870, 171 S.C. 498. 

Couxt^s statemsoit, that plsiatlff 
was ia oeU^ probably with common 
felons, WAS hold not erroneous as 
unsupported by evlcl<*n«e.--llencke v. 
Wcltorsbaoh, 168 A. 762, 108 N.J.Law 
430. 

30. Iowa.—Now Hampton Second 
Nat Bank v. Lanin, 146 N.W. 472, 
104 Iowa 612. 

Miss.—Smith Chevrolet Co. v. Finch, 
117 So. 268, 150 Mins. 864. 

40. Ala.—r«»nney v, Warren, 116 So. 
10, 217 Ala. 120— inn Grocery C». 
V. Nelson, 18 So.2d 432, 81 AIa.App. 
386, certiorari denied 18 So.2d 434, 
246 Ala. 698. 

N.J.- S<*hafi*rt v. lOrlcssou, 184 A 
700. 116 N.J.Law 441. 

38 C.J. p 617 note 87. 
lOxemplnry damages recoverable sec 
infrti 9 114. 

Disfevnctioiui held poeopsr 
Ala.—Lipscomb v« Moore, 160 So. 
907, 227 Ala. 647—Hill Grocery Co. 
V. Nelson, 1$ So.2d 432, 81 Ala. 
App. 386, certiorari denied 18 So. 
2d 434, 246 Ala. 608. 
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ag-cs should be allowed at all, and, if so, to what 
extent, without any limitations whatever.^l They 
should also be informed that the allowance of such 
damages is within their discretion,42 and it is er¬ 
roneous to direct the jury to allow them as a mat¬ 
ter of right.4S 

In jurisdictions where the financial ability and 
standing of defendant may be shown on tlic ques¬ 
tion of exemplary damages, as considered supra § 
87, if the facts warrant the allowance of exemplary 
damages, an instruction that the jury in assessing 
the amount to be awarded may lake into considera¬ 
tion the pecuniary means of defendant is proper 
but if the facts are not of a character to warrant 
the allowance of exemplary damages an instruction 
on this matter should not be givcn.46 

Mitigetion of damages. The jury mjvy be instruct¬ 
ed that go<Kl faith in the instigation of the prosecu¬ 
tion complained of may be considered in mitiga¬ 
tion of datnages,4fi 

Requests for instructions as to the rule of damag¬ 
es may be rcfusctl where it has already been fully 
covered by the instructions given.4T Where there 
is evidence showing actual damages^ a request that 
only nominal damages may be recovered is prop¬ 
erly refused; and, where the evidence authorizes an 
allowance of at least nominal damages, an instruc¬ 
tion not to assess damages is properly refused^s 

§ 109. Verdict, Findings, and Judgment 

In actions for mstlolous protscutlon genersl rules 


ordinarily control with respect to the verdict, findings, 
and Judgment, 

In actions for malicious prosecution the rules gov¬ 
erning the verdict and findings in civil actions gen¬ 
erally, as considered in the CJ.S. title Trial §§ 485- 
573, also 64 CJ. p 1053 note S3 et seq, ordinarily 
are applicable.49 Thus the general rules apply with 
respect to special verdicts and findings®® and to the 
consistency of special findings with each other®i 
and with the general verdict.®^ A verdict for plain¬ 
tiff implies a finding of want of probable cause and 
that the jury drew from such finding an inference 
of malice.®® The finding of the jury as to malice 
and want of probable cause is subject to the con¬ 
trol of the trial court.®4 

In the absence of statutory authority, damages 
may not be severed or apportioned among joint de¬ 
fendants.®® The jury in their verdict may not di¬ 
vide the damages into two or more causes of ac¬ 
tion and find different sums for each cause.®® How¬ 
ever, it has been held that, where one or some of 
the defendants were actuated by actual malice and 
others were not, it is proper to find a verdict against 
all for compensatory damages and an additional 
amount as exemplary damages against those guilty 
of express malice.®^ 

Findings by court General rules governing the 
findings of fact and conclusions of law in civil ac¬ 
tions, as considered in the CJ.S. title Trial §§ 609- 
657, also 64 C,J. p 1227 note 12 et seq, ordinarily ap¬ 
ply in actions for malicious prosecution tried to the 
court,®® Defendant is entitled to have the facts 


Mo.—V. Phttllpn r<*tro1^um Co*, 
App., 180 H.W.2<1 KOg Dyo v. Loo- 
wcp, App., SU 048, 

88 O.J. pl>17tiotP 87 IM. 

hold to duthentio Instrao- 

tiog&i 

U.H,*-Walton TniMt Co. v. Taylor, 
C.C.A.MO., 2 R»cl 842. 

Pn.- MotxKM* V, H4*rtsis Drivuraolf 
MtatlonN, 171 A. 118, 112 Pii..Hupor. 
SCO. 

88 CJ. p 617 twto 87 fal* 

Whovo ovideaoo dl«olo«og ao saalloo 
on pari of di^fondiint. It in orrono- 
OUH t(» fflvo tnol met Iona that plnin- 
tiir Ut ontltlod to vlndlotlvo damnaea* 
—llanrieimin v. Minnotipolla, Kt. V. 
4b H. H. M. U. (^0., 248 lll,App. 196. 
41# Ohio.' MUea v. Hallahury, 21 
Ohio Olr.Ct. 828, 12 Ohio Clr.Doc. 
7. 

42# Ala.« -iDaekrnori v. Ollmer, 130 
Ho. 102, 221 Ala. bri4. 

■WlH." K-naeu V. Alien, 06 K.W* 808, 
no Wilt. 626. 

413. Ala. Hlaekmon v, Ollinor, 180 
Ho. 102, 221 Altt. 654. 

Xowa*—White v. Xriternatlonnl Ti‘Xl 
ilook Co., 146 KW. 829, 164 lown 
698# 


44. Mlaa.—Whllftold v. Westbrook, 
40 Mlaa. 811. 

4B. Va.—Slnxer Mfir. Co. v. Bryant, 
54 H.IO. 320, 105 Va. 408. 

40. Minn.- Htlcha v. Bonslck, 104 
N.W. 752, 156 Minn. 62. 
Admlwdhlllty of evidence In mltlaa" 
tlon of damagos see supra {§ 86* 
02 . 

47. Mass.— Black v. Buckingham, 64 
K.R 494, 174 Mass. 102. 

418. Ala.—Htroet v. Browning, 98 
Ho. 203, 210 Ala# 8.11. 

40# l»a.‘-Hoyle v. Booaevelt Amuse¬ 
ment <Jo., 0«m.ld., 00 I>Ittsb.r#eg.J. 
407, 35 Berks Co.UJ. 806. 

Pvopor tom of vovdlot 
Al«.- UuLherford v. Dyer, 40 So. 074, 
146 Ala. 665. 

Oonformlty to ploading 
C'onn.' UUey v. (lourley, 0 Conn. 154. 
Oa.' UlfWlen V. Jordan, 7 8.14 857, 
81 <lfu 668. 

00. Kan,—M<jOnrr v. 10. V, Schnoor 
Cigar Co., 266 V. 78, 135 Kan. 760. 
38 C.J. p 517 note 5. 

Xvanlag of gaostions for spoolal ver¬ 
dict 

In framing aucHtions for spoolal 
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vordiot court erred In dividing the 
Issue as to whether defendant pro¬ 
cured the arrest of plaintiff mali¬ 
ciously and without probable caus<*. 
—Cullen V. Hanisch, 89 M.W. 000, 
114 Wfs. 24. 

51. Kan,—^Divors v. Lomoy, 284 P. 
438, 120 Kan. 027. 

sa. Kan.—Rowo v. Glen Bldcr Stato 
Bank, 207 P. 708, 182 Knn, 700— 
Divers v. Lo May, 284 P. 438, 120 
Kan. 627. 

38 C.J. p 517 note 3. 

63. XJ.S.—Hornin v. Montgomery 
Ward & Co., C.aA.Pa., 120 P,2d 
600. 

54# W.Va.—iruntor v. Bockley 
Nownpapors Oorp.,i40 H 16.3d 332. 

65. Cal.—McCool V. Mahoney, 64 
Cal. 401. 

88 C.J. p 617 nolo 7 Co], 

56. Tox.—Grissom v. I«opcz, Civ, 
App., 280 H.W 613. 

87. Ohio.—George B. Scrambling Co. 
V. Tennant Drug Co., 168 KD. 282, 
25 Ohio App. 107 

58* Plndlags held suaoieii.t 
To show want of probable cause 
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found on which he bases his defense that he acted 
on the advice of the public prosecutor after stating 
to him fully and fairly the facts within his knowl- 
edge.59 

Judgment. General rules governing judgments in 
civil actions ordinarily are applicable in actions for 
malicious prosecution.®® Where the jury find gen¬ 
erally for plaintiff and specially facts that show 
probable cause, defendant is entitled to judgment 
on the special finding.®^ A special verdict finding 
want of probable cause without a finding of malice 
will not support a judgment for plaintiff,®^ 

In a trial before the court for malicious attach¬ 
ment, the court's finding that none of defendants 
caused the attachment to be levied with any mali¬ 
cious intent or acted maliciously or illegally or with¬ 
out probable cause was sufficient to support a judg¬ 
ment for defendant.®® 

§ 110. Appeal and Error 

The review of actions for malicious prosecution 
by appeal and error is considered in Appeal and Er¬ 
ror § 1 et seq. 

Examine Pocket Parts for later cases. 


§ 111. Costs 

In actions for malicious prosecution costs are taxed 
In accordance with statutory regulations. 

In some jurisdictions statutes regulate the right 
to costs in actions for malicious prosecution.®^ Un¬ 
der a statute providing that a defendant is entitled 
to costs on the rendition of final judgment in his 
favor in an action for malicious prosecution, etc., 
a defendant is entitled to costs on final judgment 
in his favor in an action for malicious prosecution, 
although he was represented at the trial by cor¬ 
poration counsel of the city, who received no com¬ 
pensation for his services other than his salary.®® 

§ 112. Measure and Elements of Compensa¬ 
tory Damages 

In actions for malicious prosecution, the party In- 
Jured Is entitled to adequate compensation covering all 
the elements of the particular Injury. 

Subject to the limitations that the damages re¬ 
coverable for a malicious prosecution must be the 
direct, natural, and proximate result of such prose¬ 
cution,®® and that damages which have been re¬ 
covered in another proceeding arc not recoverable 
in an action for malicious prosoculion,®^ the party 
injured is entitled to adequate compensation cover¬ 
ing all the elements of the particular injury.®® The 


and malice.—^Kumor v Graham, 44 P. 
2d 722, 39 N.M 246 
PlsdiLtiff’s xegaeffted rollnffs to ef¬ 
fect that he was entitled to recover 
were properly denied, whore trial 
court found that there was probable 
cause to believe that plaintilt was 
guilty of offense charged and that 
prosecution was without malice — 
Bunck V. Boston mevated By. Co., 
200 NB. 281, 293 Mass. 431. 

59. Conn.—^Brodrib v. Doborsteln, 
140 A 483, 107 Conn 294 
00. If some of defeuLdaiits Ml to 
plead, Judgment must go against 
them, notwithstanding a sufficient 
plea by the others—^Logrand v 
Pago. 7 TBMon. (Ky.) 401. 

Joint tooet-feoeors 

Judgment may bo against one, 
more, or all aoint tort-feasors—Al¬ 
bright V. McTigho, C.CTenn., 49 P. 
817. 

Judgment against widow aaA heirs 
on their joint obligation for mali¬ 
cious prosecution by deceased, will, 
under some statutes, be against each 
separately for his proportion of dam¬ 
ages —Hunter • v. Iiaurcnt, 104 So. 
747, 158 La. 874. 

01. Ind —Smith v. Zent, 69 Ind. 
302. 

Kan —^Bowe v. Glon Bldor State 
Bank, 297 P. 703, 132 Kan. 709. 

62. Iteasm for role 
Malice is a question of fact to be 


found by jury; an Inference of 
malice from a finding of want of 
probable cause cannot be made by 
the trial court, but must bo drawn 
by the jury—^llelwig v. Bockner, 40 
N.B. 644, 149 Ind. 133, modlfled on 
other grounds 48 K.B. 788, 149 Ind. 
131. 

63. Col.—^Herron v. Tltlo Ouarantc‘o 
& Trust Co., 133 r.3d 481, 46 Cal. 
App 2d 00. 

64. La.—^Hunter r. I^urent, 104 So. 
747, 158 La, 874. 

NY,—Steams v. Titus. 99 N.Y.S. 

0C7, 114 App.Biv. 197. 

Costs generally sec Costs S 1 et soq. 

65. N.Y—Steams v. Titus, supra. 
06. Cal,—Shigeru naynshlda v. Tsu- 

nohachl Kakimolo, 23 P.2d 311, 132 
OalApp. 743. 

Colo—Johnston v. Oeidesheimor, 232 
r. 1113, 70 Colo. 669. 

Moss—Blch V. Ttogors, 340 N.H. 240, 
260 Mass. 687, 37 A.L.B. 060. 

Mo.—Jones v. Phillips Potrolcum Co„ i 
App., 380 S.W.2a 808. 

38 C.J. p 445 note 28. 

Damage as essential element of ma¬ 
licious prosecution see supra S 4. 
However, it has been held llml, 
In action for alleged mallelous Jn- 
terforcnco by defendant with plaln- 
lllTs bank account by means of a 
third-party order containing a stay 
directed against bank, compensatory 
damages may bo rocovored It dam-. 
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^agos are dlreetly enuseil by malicious 
act, oven though daintiges arc not the 
natural wsult of the acst.—Polo v, 
Mclelbriiu Ilrcwc*ry, 00 N‘.Y.S.2d 340, 
1«6 Mlsc. 776. 

Danuije* wliloh tm not direct re- 
salt of defendant's ni'tri are not re- 
eov(*ral)Ie.—Polo v, MileJbrau Brew¬ 
ery, supra. 

07. K.Y.- • Kennedy v. National 

Ji»weJiTH' TId. of Trade, 1,02 N.TS. 
036, 176 App.Div, 736. 

38 0.j. p 446 note 29. 

00. Ala.- -American Surety Co. v. 
Pryor, 116 «o. 170, 217 Ala. 244— 
Asktn d; Marine* <7o. v* Logan, 130 
Ho. 708, 23 Ala.App, 13, cerllorarl 
denied 130 Ho. 770. 222 Ala. 62. 
Pia.- Klshor v, J'ayne, 113 Ho. 378, 
93 Pin. 1086. 

Idaho.- Ck>xpu8 Juris cited in Luther 
V. PIrst Bank of Troy, 133 P.2(l 
717, 720, 04 Idaho 410. 

Ky.* -ir. H. T/eyman do, v. Short, 
283 H.W. no, 214 Ky. 272. 

Mo, .fouen V. Phlinp.M Petroleum Co, 
App., ISO H.\V'.2d 808. 

Ohio.- Jncfiwemln v. Bunker^ 16 
Ohio App. 491. 

38 d.J. p 440 note 30. 

Attaohmeiat proeeodJngs 
Uules ns to damage;! for malicious 
prosoeullon apply to mallelous at¬ 
tachment. Pole/ V. (hilou House 
PurnlHhlng Co., 00 H.W.nd 726, 228 
Mo.App. 1003. 
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right to recover damages is not affected by the fact 
that probable cause existed for a part of the charg¬ 
es of which accused was acquitted.®^ 

There are various elements of damage,*^0 includ¬ 
ing loss of time;7i deprivation of liberty,72 and 
all circumstances of aggravation attending it,73 peril 


to life and liberty,although there is some au¬ 
thority to the contrary of this last proposition 
bodily pain;*^® injury to fame, reputation,^^ charac¬ 
ter,'^® and health;*!^® mental®® or physical®^ suffer¬ 
ing; and general impairment of social and mercan¬ 
tile standing.®® The various elements of damage. 


Becovexy held Uxnlted to noTninaJ 
damoffos 

DC—^Lee v. Dunbar, Mun.App., 37 
A 2d 178. 

Xn suit to enjoin prooecntloni of 
vexatious and malicious proceedings 
instituted in accordance with a con¬ 
spiracy, plaintiff was entitled to re¬ 
cover damages for all injuries proxi- 
mately resulting from malicious 
prosecutions —American Optometrlc 
Ass*n V. Ritholz, C C.A.I11, 101 P 2d 
S83, certiorari denied Rithholz v. 
American Optometnc Ass’n, 59 S Ct. 
1047, 807 U.S. 647, 83 LBd. 1527, re¬ 
hearing denied 60 S Ct. 70, 808 U S 
$34, 84 L.Bd 527. 

69. Mo.—Boogher v. Bryant, 86 Mo. 
42. 

38 C J. p 446 note 31. 

TO. Mass—^Rlch v. Rogers, 146 N. 
B 246, 250 Mass 587, 37 A.IjH 
656. 

38 C J. P 446 note 32. 

Xiijiiry xecmlting from tmprlsoiu 
ment is one of the elements of dam¬ 
ages. 

La—Hunter v. Laurent, 104 So. 747, 
158 La. 874. 

Or —■White v. Pacific Telephone & 
Telegraph Co., 123 P 2d 193, 168 
Or. 371. 

71. Cal.—Cocpna JlixiB quoted in 
Ray Wong v. Barle C. Anthony, 
Inc., 247 P. 894, 896, 199 Cal. 16 

Ky—H. S. Leyman Co. v. Short, 283 
S.W. 96, 214 Ky. 272 
Mich —^Tutton v Olsen & Bhann, 
232 N.W. 399, 261 Mich. 642 
Tex—Cozpiis Jtizis cited In Dallas 
Joint Stock Land Bank of Dallas 
V Britton, 136 SW.2d 981, 985, 
134 Tex. 529. 

38 C.J. p 446 note 33. 

Loss of time while inccurc^rated in 
prison 

Ala.—Walling v. Pields, 96 So. 471, 
209 Ala. 389. 

Ohio.^-Jacquemin v Bunker, 15 Ohio 
App 491. 

72. Cal.—^Ray Wong v. Barle C 
Anthony, Inc., 247 P. 894, 199 Cal 
15. 

Ey—^H. S. Leyman Co. v. Short, 283 
SW 96, 214 Ky. 272. 

Mich.—^Tutton v Olsen & Bhann, 
232 N.W. 399, 251 Mich 642 
Tex—Dallas Joint Stock Land Bank 
of Dallas v Britton, 135 SW.2d 
981, 134 Tex. 529. 

38 C J. p 446 not'* 34. 

73. Del.—^Anderson v. Callaway, 7 
Del. 324. 


74. Ky.—H. S Leyman Co. v. Short, 
283 S.W. 96, 214 Ky. 272. 

38 C J p 446 note 36 

75. Conn—^Seidler v. Bums, 79 A. 
63, 84 Conn. Ill, 33 LR A.,NS, 291. 

76. Tex.—^Dallas Joint Stock Land 
Bank of Dallas v. Britton, 135 S. 
W 2d 981, 134 Tex. 529. 

38 C J. p 446 note 38. 

77. US.—Bergeron v. Goldman, C. 
CALa., 64 P.2d 917. 

Ala—Corpus Juris cited in Bx par¬ 
te Holsonhack, 182 So. 28, 29, 236 
Ala. 265. 

Cal.—^Ray Wong v. Earle C. Anthony, 
Inc, 247 P. 894, 199 Cal 15. 
DC—Soflos V. Baton, 152 F.2d 682, 
80 USAPP.D.C. 806—^Melvin v. 
Pence. 130 P.2d 4 j 23, 76 US App. 
DC. 154, 143 A.L.R. 149. 

Ky.—^Hayes v. Ketron, 3 S.W.2d 172, 
223 Ky. 119 

]SJich—Tutton V. Olsen & Bhann, 232 
N.W. 399, 251 Mich. 642. 

Miss.—State Life Ins. Co. of Indian¬ 
apolis, Ind, V. Hardy, 195 So. 708, 
189 Miss. 266. 

Mo.—^Poley v. Union House Puraish- 
ning CO, 60 S.W2d 725, 228 Mo. 
App 1063 

N Y.—Schulman v. Modem Industrial 
Bank, 36 N.YS.2d 591, 178 Misc. 
847 

Okl —General Motors Acceptance 
Corporation v. Davis, 7 P2d 167, 
151 Okl. 255 

•Pex—Dallas Joint Stock Land Bank 
of Dallas v. Britton, 136 S.W.2d 
981, 134 Tex. 529. 

38 C J p 446 note 39. 

Attaohmeut proceedings 
Mass—Titcomh v. Bay State Groc¬ 
ery Co., 150 N.B. 874, 254 Mass. 
699 

78. Cal.—^Ray Wong v. Barle C. 
Anthony, Inc., 247 P. 894, 199 Cal 
16. 

N Y —Schulman v. Modern Industrial 
Bank, 36 N.Y.S.2d 591, 178 Misc. 
847 

38 C.J. p 447 note 40. 

79- Ky.—S. Leyman Co. v Short, 
283 S.W. 96, 214 Ky. 272 
38 C J p 447 note 41. 

80. Cal—Miller v Lee, 163 P.2d 
190, 66 Cal App 2d 778 
DC—^Soffos V. Baton, 152 P2d 682, 
80 US App DC 306—^Melvin v 

Pence, 130 F2d 423, 76 US App. 
DC 154, 143 ALR. 149. 

Ky—T Grant Co. v Taylor, 4 
SW3d 741, 223 Ky. 812—Corpus 
Joris quoted in H S Leyman Co. 
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V. Short 283 S.W. 96, 98. 214 Ky. 
272. 

Miss—State Life Ins Co. of Indian¬ 
apolis, Ind. V. Hardy, 195 So. 708, 
189 Miss. 266. 

Mo—^Foley v. Union House Furnish¬ 
ing Co, 60 S.W.2d 725, 238 Mo. 
App. 1063. 

N.Y.—Schulman v. Modem Indus¬ 
trial Bank, 36 N.Y.S 2d 591, 178 
Misc. 847. 

Tex.—Dallas Joint Stock Land Bank 
of Dallas v. Britton, 135 S.W.2d 
981, 134 Tex 539. 

38 C J. p 447 note 42. 

Deprivation of society of one’s fran- 
Uy 

Ala.—Sims v. Kent 180 So. 218, 221 
Ala. 689—Wilson v. Vassar, 108 
So. 250. 214 Ala. 485 
Mich.—^Tutton v Olsen & Bhann, 282 
NW. 399, 251 Mich 642. 

38 C J. p 447 note 42 [hj. 

Personal mortifLoation 
Ky—^Hayes v. Ketron, 8 S.W 2d 172, 
228 Ky. 119. 

Mich—^Tutton v Olsen & Bhann, 232 
NW. 399. 261 Mich. 642. 

38 C.J P 447 note 42 [d]. 

Shame, emharrassment, or huanillA- 
tlon 

(1) Shame, emharrassment. or hu¬ 
miliation sufCered hy plaintiff is 
element of damage. 

U.S —^Bergeron v. Goldman, C.C A. 
La.. 64 F3d 917. 

Ky.—Hayes v. Ketron, 3 SW.2d 172, 
223 Ky 119. 

Mo.—^Foley v. Union House Furnish¬ 
ing Co., 60 S.W.2d 726, 228 Mo.App. 
1063 

N J —Domhroski v. Metropolitan 

Life Ins Co, 12 A.2d 372. 18 NJ 
Misc. 240, affirmed 19 A 2d 678, 126 
N J Law 545, reargument denied 
20 A 2d 441, 126 NJLaw 545 
NY.—Willard v. Holmes, 21 NYS. 
998, 2 Misc. 303, reversed on other 
grounds In 37 NB. 480, 142 N.Y. 
492 

Tex —^Daughtry v. Blanket State 
Bank, Civ App, 60 S W 2d 272. 

(2) Award for humiliation is not 
to he allowed in addition to, but 
only as part of, compensation.— 
Payne v. Bast Liberty Spear Co., 185 
A 853, 323 Pa. 100. 

81. Ky.—W. T. Grant Co. v. Taylor, 
4 SW.2d 741, 223 Ky 812. 
saj. N J.—^Domhroski v Metropoli¬ 
tan Life Ins. Co.. 12 A.2d 372, 18 
N J.Misc. 240, affirmed 19 A.2d 678, 
126 NJ.Law 545, reargument de¬ 
nied 20 A 2d 441, 126 NJLaw 645. 
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further, might include injury to credit depriva¬ 
tion of use of property actual loss and injury to 
property, S5 except where a different rule prevails in 
respect of loss or injury to attached property;®® 
decrease in earning capacity and all losses sus¬ 
tained by plaintiffs businc&s as the direct and nat¬ 
ural result of the proceedings complained of,s® ex¬ 
cept where the business was illegal,®® 

Renu>te damages. Damages which are merely re¬ 
mote consequences of defendant’s conduct are not 
recoverable.®® 


54 O.J.S. 
§ 113. --Expenses and Counsel Fees 

The reasonable and necessary expenses and counsef 
fees Incurred in connection with the proceedings com¬ 
plained of ordinarily are recoverable In actions for mail- 
cious prosecution. 

Expenses incurred or paid in connection with 
the original proceeding by plaintiff®! and attorney’s 
fees, sometimes by express statutory provision, 
which have been incurred by him,®® are items of 
damage which may be awarded plaintiff. However,, 
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K-T.—Willard v. Holmes, 21 N’.TS. 
998, 2 XCasc. 303, reversed on other 
grounds in 37 N.H. 480. 142 N.Y 
492. 

Zk>ss of fEiends said sodsl position, 
aio.—^Randol V. Kline's, Inc, 49 S.W. 
2d 112, 330 Mo. 343. 

83. Cal.—^Ray Wong v. ESarle C. An¬ 
thony, Inc., 247 P. 894, 199 Oal. 15 

Okl —General Motors Acceptance 
Corporation v. Davis, 7 P.2d 157, 
151 Okl 255. 

38 C J p 447 note 44. 

Attachment pxoceediags 

(1) Loss of credit is element of 
damage for wrongfully suing out 
attachment, where attachment was 
malicious and without probable 
cause.—^Mclnnis v. Atlantic Inv. Cor¬ 
poration, 3 P.2d 118, 137 Or. 648, re¬ 
hearing denied 4 P.2d 314, 137 Or. 
648. 

(2) However, it has also been held 
that injury to commercial credit is 
not proper element of damages In 
action for wrongful attachment, even 
though attachment was wrongfully 
sued out.—^Melcher v. Clark, 258 P. 
1032, 145 Wash. 95, 54 A.L.H. 448. 

84. Ga.—Parrar v. Brackett; 12 S. 
SL 686, 86 Ga. 463. 

38 C.J. p 447 note 45. 

* ttufihTTi/nnt 

Or.—Meinnis v. Atlajatic Inv. Cor¬ 
poration, 3 P.2d 118, 137 Or. 648, 
rehearing denied 4 P.2d 314, 137 
Or. 643. 

Psiluxe to eneoEclse dUigssice 
Plaintiff could not claim damages 
because of tune land remained un¬ 
der seizure by defendant, where he 
did not exercise diligence to secure 
release—Dalbey v. Continental Sup¬ 
ply Co.. 115 So. 307, 165 La. 636. 

88. Ala.—^Penney v. Warren, 115 So. 

16, 217 Ala. 120. 

38 C.J. p 447 note 46. 

Attaohmsot pxooeediags 
Mass.—^Titcomb v. Bay State Grocery 
Co., 150 N.H. 874, 254 Masa 599. 
Tex.—McAllister v. Grice, Giv.App., 
286 S.W. 1001. 

86L Ark.—Senses v. Jonea^ 248 S.W 
289. 157 Ark. 131. 

88 aj. p 447 note 47. 


87. Tex.—^Daughtry v- Blanket State 
Bank, Civ.App, 41 S.W2d 527. 

38 C J. p 447 note 48. 

88. CaL—Ray Wong v. Earle C 
Anthony, Inc, 247 P. 894, 199 Gal 
15. 

38 C J. p 447 note 49. 

AttaOhxneiit psoceedings 

General rule that loss of business 
from unlawful attachment is not 
element of actual damages was in¬ 
applicable where property was de¬ 
tained causing interruption of own¬ 
er's business —Stokes v. Snyder, Tex. 
CosclApp , 55 S.W.2d 557. 

Loss of poroflts 

(1) In generaL—Daniel T* Pappas, 
C.aA.Okl., 16 F.2d 880. 

(2) Attachment proceedings. 

Or.-—Kom v. Green, 276 P. 1112, 129 

Or- 186. 

Tex.—Stokes v. Snyder, Oom.App., 
55 SW.2d 557. 

IkMis of smxaoyxneut 
Iowa.—^Halligan v. Lone Tree Farm¬ 
ers Exchange, 300 H.W. 551, 230 
Iowa 1277. 

88 C.J. p 447 note 49 tbj. 

Keasnze of damages 

(1) Where purchasers of store, as 
a result of Institution by sellers 
of unfounded action in claim and 
delivery, were forced to make as¬ 
signment for benefit of creditors, 
amount of detriment suffered by pur-; 
chasers for which sellers, under stat¬ 
ute with resj>ect to measure of dam¬ 
ages, were liable^ constituted the fair 
market value of the purchasers’ 
property less the portion thereof nec¬ 
essary to pay creditors.—^Breznikar 
v- T. J. Topper Co., 116 P.2d 176, 46 
Cal.App.2d 435. 

(2) Damages for maliciously In¬ 
stituting bankruptcy proceedings Is 
not difference between value of busi¬ 
ness and property and Indebtedness 
extinguished by assignment of prop¬ 
erty.—McGarr V. B. V. Schnoor Cigar 
Co., 266 P. 73, 125 Kan. 760. 

89. Tex—Kauffman v. Babcock, 2 
S.W. 878, 67 Tex. 241. 

90. Iowa.—^Btempton v. Jones, 12 
N*.W. 276, 58 Iowa 317. 

38 C.J. p 448 note 58. 
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fCl. DC.—Soffos V. Eaton, 152 P.2d 
682, 80 U.SApp.D.0. 306 
Idaho.—Luther v. First Bank of 
Troy, 133 P.2d 717, 64 Idaho 416 
Mich.—^Tutton v. Olsen & Ebann, 282 
N.W. 399, 251 Mich. 642. 

^T.T.—^Polo V. Edelbrau Brewery, 60 
KY S.2d 346, 185 Misc. 775. 

Ohio.—Jacauemln v. Bunker, 15 Ohio 
App. 491. 

Tenn.—^Miller v. Martin, 10 Tenn: 
Appw 149. 

38 C J. p 447 note 61. 

Partner, suing Individually for 
damages for malicious prosecution, 
was entitled to recover expenses in¬ 
curred in defense of criminal pro¬ 
ceedings against him, even If his 
firm had paid them for him—^Bern¬ 
stein V. Simon, 235 P. 375, 77 Colo. 
193. 

98. IT S.—American Optometric 

Ass'n V. Ritholz, C.aA.111., 101 F 
2d 883, certiorari denied Rithholz 
V. American Optometric Ass’n, 59 
S.Ct. 1047, 307 U.S. 647. *83 L.Ed. 
15'27, rehearing denied 60 SCL 70, 
308 U.S. 634, 84 L.Ed. 527. 

Cal—Robinson v. McKnlght, 284 P. 

1056, 103 Cal.App 718. 

Ohio.—Curls v. Lenox Garage Co, 40 
K'.E.2d 213, 68 Ohio App. 285— 
John Bright Shoe Stores Co. v. 
Scully, 166 HE. 155, 24 Ohio ApxK 
15. 

38 C.J. p 448 note 54. 

Attaohment prooeedings 
Okl.—^Flrst Nat. Bank v. Salisbury, 
292 P. 1113, 146 Okl. 6. 

Or.—^McInnis v. Atlantic Inv. Cor¬ 
poration, 3 F.2d 118, 137 Or. 648, 
rehearing denied 4 P.2d 314, 187 
Or. 648—Kom v. Green, 276 P- 
1112, 129 Or. 186. 

Bad faith of defendant 

(1) Under statute jury may allow 
counsel fees where defendant has 
acted in bad faith.—^Farrar v. Brack¬ 
ett, 12 SE 686, 86 Ga. 463—Sloan 
V. Glaze^ 33 SE.2d 846, 72 Oa.App. 
416. 

(2) Defendant in action on open 
account, who by counterclaim alleged 
that plaintiff had acted in bad fluth 
in filing present suit and prior suits 
based on same Items, could not re¬ 
cover attorney's fees, under statute 




expenses and attorney’s fees are recoverable only 
where they are shown to be reasonable and neces¬ 
sary,^^ and only to the extent of their proved val- 
ae.9^ It is essential that they should be shown to 
have been an actual and proximate consequence of 
the act complained of.96 

Attorney’s fees in prosecuting the action for ma¬ 
licious prosecution are not recoverable as part of 
the damages but, if recovery is to be had there¬ 
for at all, they can be considered only in fixing 


the amount of exemplary damages.^^ 

§ 114. Exemplary or Punitive Damages 

In actions for malicious prosecution, exemplary or 
punitive damages generally may be recovered where the 
requisite conditions for their allowance exist. 

Except in jurisdictions where exemplaiy damages 
are not recoverable in any case,^^ in an action for 
malicious prosecution plaintiff is not limited to com¬ 
pensatory damages, but may recover exemplary or 
punitive damages^^ where the requisite conditions 


wbere plaintite had probable cause 
for Instituting: suits in that defend¬ 
ant or his wife, or both of them, ad¬ 
mitted that they owed to plaintUE 
or his wife part of account sued for. 
—Bushee v. Sellers. 29 S.B.2d 710, 
71 Ga.App. 26. 

St Tens 

(1) In action for malicious prose¬ 
cution, expenses Incurred by plain¬ 
tiff in order to secure his release, in¬ 
cluding attorney's fees, are recover^ 
able as natural and probable conse¬ 
quence of malicious prosecution^ 
Dallas Joint Stock Land Bank of 
Dallas V. Britton, CivApp.. 114 S. 
W.2d 907, reversed on other grounds, 
Dallas Joint Stodc Land Bank of 
Dallas V. Britton. 185 S.W.2d 981. 
184 Tex. 629. 

(2) ‘The only damages to which 
she was entitled were actual dam¬ 
ages: it was not a case for exemp¬ 
lary damages, and she must have In- 
eorred the expense of attorneys* fees 
in defending the action, whether an 
attachment had been sued out or 
not.”—Hughes v. Brooks, 86 Tex. 
879, 881. 

88. Ala.—Tutwller Coal, Coke & 
Iron Co. V. Tuvin, 48 So. 79, 168 
Ala 667. 

88 C J. p 448 note 66. 

Award held xeasonaUls 
ITS—American Optometzlc Aas'n v. 
Rltholz, C-aA-Ill., 101 F.2d 888, 
certiorari denied Bithhols v. Amer¬ 
ican Optometric Aaa’n, 69 S Ct. 
1047, 807 ir.S 647, 83 L.Bd. 1527, 
rehearing denied 60 S.Ct. 70, 808 
ir.S. 684, 84 LBd 627. 

88 aj. p 448 note 55 [c]. 

94, SJ>—Wren v. Rehfeld, 167 H. 

W. 828, 87 S.D. 201. 

88-CJ. p 448 note 66. 

Bxcepfelonal olrcwiuttaaLOM dlgpens- 
lag with proof 

In action for mahcioua proseou- 
tlon, tried to court without a jury, 
where the evidence showed that 
plaintiff paid his attorneys twenty- 
five dollars to represent him In the 
court of Justice of peace, and one 
hundred sixty dollars to defend him 
in district court on charge of felony 
In a contested case before trial jury, 
court may allow such expenditures 
as an element of damages, without 
proof of the value of the services 

64G.J.S.—70 


rendered.—Bendenudi v. Grujiclch, 
283 F. 620, 80 N.M. 331. 

95. SD.—Wren v Rehfeld, 167 K. 
W. 323. 87 SD. 201. 

88 C.J. p 448 note 67. 

96. US—Stewart v. Sonnehorn, 
Ala, 98 US 187, 26 L.Ed. 116. 

1T.M —Benderach v. Grujloich, 238 
P. 620, 80 N.H. 831. 

97. Tex—^Landa v. Obert, 46 Tex. 
640—Dallas Joint Stock Land Bank 
of Dallas v. Britton. Civ.App, 114 
S.W.2d 907, reversed on other 
grounds Dallas Joint Stock Land 
Bank of Dallas v. Britton, 135 S. 
W.2d 981, 134 Tex. 629—Bedkham 
V. Collins, 117 8.W. 481, 54 Tex. 
CivApp 241. 

96. WaslL—Baer v. Chambers, 121 
F. 843, 67 Wash 857, Ann Cas. 
1913D 659. 

38 C J. p 448 note 60 Ca]. 

Bxemplary damages: 

Generally see Damages i§ 117-187 
Amount in actions for malicious 
prosecution see infra S 115 
Mdlicious suing out of injunction 
see Injunctions 6 813. 

W^ngful execution see Executions 
8 468. 

Wrongful garnishment see Gar¬ 
nishment I SIS. 

99. U.S.—Atkinson v Dixie Grey- 
hoimd lilnes, CC.A.Mlss, 148 F2d 
477, certiorari d«>^nied 66 S.Ct. 92, 
828 US. 768, 89 LEd 607—Walsh 
V. Segale, CCAVt, 70 F2d 698 
Cal.—Singleton v. Singleton, 167 F- 
2d 886, 68 CalApp 2d 681 
Oolo—Johnston v. Deldeshelmer. 282 
P. 1118, 76 Colo. 669. 

D1—^Thleme v. MacArthur, 1 NESd 
514, 285 I11.APP. 242. 

Ky—nJefferson Dry Goods Co v. 
Stoess. 199 S.W2d 994, 804 Ey. 
73_W. T. Grant Co. v. Taylor, 4 
SW2d 741, 223 Ky 812 
Me—Eershmer v. F. W Woolworth 
Co., 180 A 822, 133 Me. 619. 

Md—Goldstein v. Rau, 187 A. 488, 
147 Md. 6. 

Mo.—Peterson v. Fleming, 297 SW. 

163. 222 MoApp. 296 
K.J.—Dombroskl v Metropolitan Life 
Ins. Co, 18 A 2d 372, 18 N.JMisc. 
240, aJSrmed 19 A 2d 678, 126 N.J. 
Law 645, reargrument denied 20 A 
2d 441. 126 K J.Law 645. I 

Ohio.—Warth v. Hyman, 40 NE2d| 
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849, 70 Ohio App. 461—Curls v. 
Lenox Gkurage Co., 40 N.E2d 218,. 
68 Ohio i^p. 285—John Bright 
Shoe Stores Co. v. Scully, 165 
H.E. 166, 24 Ohio Appi 15. 

Fa.—Matsinger v. Arsoomama, 85 
Fa Super. 430. 

R. I.—Wanelik v. Franklin Auto Sup¬ 
ply Co, 10 A 2d 849, 64 R.I. 76 

Va.—Virginia Electric & Power Co. 
V Wynne, 141 SJS. 829. 149 Va. 
882. 

W.Va—Show V. Mount Vernon Farm 
Dairy Products, 23 S.E.2d 68. 125 
WVa. 116 

88CJ.p449 note61. 

MUloioos sittaOhmaat pgrooeedtngs 
Mo.—Powell V. Schultx App.. 118 S. 
W2d 26. 

K CL—^Martin v. Rexford, 87 S E. 

362, 170 N.a 540. 

38 CJ. p 449 note 61 [c]. 

Purpose of exemplazy dsmages 

(1) Purpose of punitive damages 
for malicious prosecution la to deter 
repetition of malicious acts.—Randol 
V Eline's, Inc., 49 S.W.2d 112, 830 
Mo 848. 

(2) Award of exemplary damages 
serves as punishment to defendant 
so as to compel respect for law and 
deter others from slTnllar infractions 
and as compensation to plaintiff for 
elements of damage that are other¬ 
wise too remote to he considered in 
estimating actual damages, sucfii as 
expenses incurred, mental anguish, 
and injury to reputation or business 
and the like.—Dallas Joint Stock 
Land Bank of Dallas v. Britton, Civ. 
App, 114 S.W.2d 907, reversed on 
other groimds Dallas Jomt Stock 
Land Bank of Dallas v. Bntton, 135 

S. W2d 981, 134 Tex. 529. 

PlalattB^ and cir¬ 

cumstances that tended to deg:rado> 
her do not measure punitive dam¬ 
ages—Randol V. Ellne’s, Ina, supra. 

Sedons ImpsIniMiDfi of zspnlatloB^ 
incidental injury to business, Insult- 
mg language, all go to actual, not 
punitive, damages for malicious 
prosecution.—Randol v. Eline's, Inc, 
supra. 

Bffsot of efforts to halt prosa cutt oM. 

Defendant's act of notifying court 
officers that it did not desire to 
prosecute case had hearing on award 
of punitive damages.—Curls v. Lenox 



§ 114 

for the allowance thereof esdst ^ as where actual 
malice in the sense of personal ill will or hatred^ 
and want of probable cause are shown,3 or where 
the proceedings complained of were commenced un¬ 
der circumstances of oppression, wantonness, or a 
reckless disregard of plaintiff s rights.^ 

Nevertheless, exemplary damages are recoverable 
only under the circumstances mentioned it is not 
enough that the act complained of was wrongful or 
unlawful and in any event such damages will not 
be allowed where plainuff is himself partly to blame 
for the wrong done himJ 

Where the wrongful act of defendant gives rise 
to different causes of action, the right to recover 
exemplary damages grows out of a single wrongful 
act and exemplary damages on the several causes 
of action cannot be allowed.^ 

Where no actual damage has been suffered, no 
exemplaiy damages can be recovered.® 

Discretion of Jury. Whether exemplaiy damag¬ 
es shall be allowed is largel}'- a matter within the dis¬ 
cretion of the jury,l® keeping in view the nature 
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of the wrong committed and the enormity, or other¬ 
wise, of such aggravating circumstances as may be 
shown, rather than the measure of compensation to 
plaintiff.ll How-ever, if there is no evidence to 
sustain an allowance of exemplary damages, it is 
error to leave this question to the juiy,^® 

Corporate liability for damages. In accordance 
with the rule adopted in many jurisdictions as to 
corporate liability for exemplary or punitive dam¬ 
ages, as considered in Corporations § 1286, it has 
been held that such damages are not recoverable 
against a corporation in an action for malicious 
prosecution u^ess the corporation has either au¬ 
thorized or ratified the acts complained of,i3 or 
unless the acts complained of have been committed 
after the unfitness of the agent or servant has be¬ 
come known to the corporation.^-^ 

§ 115. Amount Awarded 

In actions for malicious prosecution the amount of 
compensatory and exemplary damages to be awarded de¬ 
pends on the circumstances of the particular case. 

Under the general rules considered in Damages 


MAJilCIOUB PROSECUTION 


GBT&gB Co., 40 N'.E.Sd 213, 68 Ohio 
App. 285. 

1. Fla —S. K. Kress & Co v. Powell, 
180 So. 757, 132 Fla 471. 

Pa.—^Matslnger v. Arzoomania, 86 Pa. 
Super. 430. 

2. Ala—CkMrpnui Jozis cited in As- 
Idn & Marine Co. t. Logan, 130 So 
768, 770, 23 AlaApp 13, certiorari 
denied 130 So. 770, 222 Ala 52. 

Fla.—CSospns JYizls dted in S. H. 
Kress & Co v. Powell, 180 So. 757, 
763, 132 Fla. 471- 

Okl—^Imo Oil & Gas Oo. v. Knox, 
6 P.2d 1062, 154 Okl. 100. 

38 C J. p 449 note 63. 

Actual snaUce may he pawed to 
enhance damages. —^McGann t. Allen, 
134 A. SIO, 105 Conn. 177. 

Xoferenoe from other poroof 

<1> Malice essential to award of 
exemplary damages cannot be Infer¬ 
red from want of probable cause, but 
must be established by evidence ad¬ 
dressed especially to the question.— 
Oozpns J'nxls cited in Imo Oil & G&a 
Co. V. Knox, 6 P.2d 1062, 1065, 154 
Okl. 100—38 aJ. p 427 note 16. 

(2) However, there is also author¬ 
ity to the effect that legal, as dis¬ 
tinguished from actual, malice will 
Justify exemplary damages and that 
malice may be inferred from want of 
probable cause.—^Foster v. Chicago, 
B. A Q. R. Co., 14 S.W.2d 561, 321 
Mo. 1202^—^Dye v- Loewer, Mo.App., 
94 S.W.2d 948. 

(3> Express or actual malice may 
be inferred firom proof of conduct 
manifesting personal ill wlU or car¬ 


ried out under circumstances of m- 
sult or oppression or conduct mani¬ 
festing a reckless and wanton dis¬ 
regard of plaintilTs rights. 

Mo.—Oorpna dPoxis cited in Jones v. 
Phillips Petroleum Co, App., 186 S. 
W.2d 868, 877. 

Vt—Sparrow ▼- Vermont Sav. Bank, 
112 A. 205, 95 Vt. 29. 

Efforts to bait prosecotloa 
Defendant’s efforts to stop prose¬ 
cution against plaintiff were required 
to be considered on question of mal¬ 
ice Justifying award of punitive 
damages —Curls v. Ijenox Garage 
Co, 40 K.R2d 213, 68 Ohio App. 285. 

3. Ala—Askin & Marine Co. v. Lo¬ 
gan, 130 So. 768, 23 Ala.App. 13, 
certiorari denied 130 So. 770, 222 
Ala 52. 

Fla.—S. H- Kress & Co. ▼. Powell, 
ISO So. 757, 132 Fla. 471. 

38 C.J p 449 note 64 

4. Ala.—^Askln & Marine Co v. Lo¬ 
gan, 130 So. 768, 23 AlaApp. 13, 
certiorari denied 130 So. 770, 222 
Ala. 53. 

Fla— S. H. Kress & Co. v. Powell, 
ISO So 757, 132 Fla. 471. 

38 C J. p 449 note €5 

6. Ala.— U. S Fidelity & Guaranty 
Co. V. Miller, 117 So. 668, 218 Ala. 
158. 

38 C.J. p 449 note 66. 

Where there was no maJlcsh plain¬ 
tiff IS not entitled to exemplary dam¬ 
ages.—^Thieme v. MacArthur. 1 K. 
E2d 514, 285 Ill.App. 242—Hanne- 
man v. Minneapolis, St. P. A S. Ste. 
M. By. Co., 248 llLApp. 196. 
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0. Vt.—Sparrow v. Vermont Sav. 
Banl^ 112 A. 205, 95 Vt. 29. 

7. Pa.—Urban v. Tyszka^ 16 Pa.Dist. 
625. 

Sm OkL—General Motors Acceptance 
Corporation v. Davis, 7 P.2d 157, 
161 Okl. 255. 

9. Ark.—^Kroger Grocery A Baking 
Co. V. Reeves, 194 SW.2d 876. 

Tex.—^Piper v. Duncan, Civ.App., 131 

S.W2d 397, error refused. 

38 C J. p 449 note 69. 

10. Ind.—^Pontius V. Kimble, 104 N". 
E. 981, 56 Ind-App. 144. 

38 C J. p 450 note 71. 

11. Ill—^Frankfurther v. Bryan, 12 
Ill App. 549. 

la. NT.—Samlelofl v. New York A 

Q. C R. Co., 107 N.TS 774, 122 
App.Div 770. 

13. N.T—Walker v Lord A Taylor, 
258 N.T.S. 96, 236 AppDiv. Ill— 
Polo V Edelbrau Brewery, 60 NY. 
S 2d 346, 185 Misc 775. 

Tex.—Cicero-Smith Lumber Co. v 
Denton, Civ.App, 16 S.W.2d 932 
Wis—^Lechner v. Ebenreiter, 292 N 
W. 913. 235 Wis. 244. 

38 C J. p 450 note 75. 

Batiflcatlon 

Street car company reporting pas¬ 
senger’s arrest to attorneys for 
prosecution ratified conductor's tor¬ 
tious conduct and was subject to 
punitive damages.—Virginia Electric 
A Power Co. v. Wynne, 141 S.E 829. 
149 Va 882. 

14. N Y.—^Kastner v. Long Island 

R. Co., 78 N.Y.S. 469, 76 AppDiv. 
323. 12 N.Y-Ann.Cas. 77. 
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MAZICI0U8 PROSECUTION 


§ 115 


§ 71» there is no exact measure of damages in ac¬ 
tions for malicious prosecution,i5 and a recovery 
of any particular amount cannot be declared by a 
reviewing court to be demanded by the evidence.^® 
In no two cases are the facts the same, and it nec¬ 
essarily follows that the award in different cases 
must be and will be differently A person of good 
character can be damaged more by a malicious pros¬ 
ecution than a person of bad moral character or 
reputation for veracity.i* 

The jury are the proper judges of the amount 
of damages to be awarded,!® and their verdict will 
not be disturbed unless their determination appears 
to have been influenced by passion, prejudice, or 
some improper motive,®® or unless the amount is 


outrageously disproportionate, either to the wrong 
received or to the situation and circumstances of 
either plaintiff or defendant®! 

Nevertheless the amount awarded must bear some 
reasonable proportion to the injury sustained.®® In 
case of an award of excessive damages the court 
may direct a release of part of such damages or 
award a new trial in case the release is not given,®® 
Large verdicts should be viewed with more con¬ 
cern than similar verdicts in other cases involving 
tortious acts.®* 

In the notes will be found cases illustrative of 
verdicts held excessive,®® as well as of verdicts 
held not excessive,®® and also of some verdicts which 


IS. Gku—^MlcPherson v. Chandler, 72 
S.B. 948, 137 Ga. 129. 

ISTo Ifligal vardsticlc 

Xowa—Knees v. Kommea, 222 N.W. 
436, 207 Iowa 137. 

PiiBi8!hiiLen.t plaintiff would have 
received had he been found guilty of 
charges alleged against him by de¬ 
fendant may be considered.—Vemon 
V. Plumas Liumber Co., 234 P. 869, 
71 CaLApp. 112. 

le. Ga.—McPherson v. Chandler, 72 
S Su 948, 137 Ga. 129. 

17. Iowa.—Kness v. Kommes, 222 
N.W. 486, 207 Iowa 137. 

!& Iowa.—Khess v. Kommes, supra. 

IS. Ky.—Newton v. French, 13 S. 
W.2d 1016, 227 Ky. 686—W. T. 
Grant Co. v. Taylor, 4 S.W.2d 741, 
223 Ky. 812—Bowman V. Combs, 
273 S.W. 719, 210 Ky. 1. 

Mo.—Randol v. Kline’s Incorporated, 
IS S.W.2d 500, 322 Mo. 746—Beatty 
V. Puritan Cosmetic Co., 168 S.W. 
2d 191, 236 Mo,App. 807—Dye ▼- 
Ijoewer, App., 94 S.W.2d 948. 

38 C.J. p 450 note 79. 

Attaelunent proceedings 
S.O.—Hyde v. Southern Grocery 
Stores, 15 S.H2d 858, 197 S.C. 263. 
Trial ooorb sitUng without jury 
La.—^Flournoy v. Rohinson-Slagle 
Lumber Co., 136 So. 194, 17 La- 
App. 890. reversed on other 
grounds 189 So. 821, 173 La. 989. 

20. Cat—Bremikar v. T. J. Topper 
Co., 72 P.2d 895, >23 Cal.App43d 298 
—Diggs V. Arnold Bros., 28 P.dd 
71. 132 Cal App. 518. 

38 CJ. p 450 note 80. 

OoDxts will not be diligent in inter- 
fering with amounts of damages 
fixed by juries for malicious prose¬ 
cution, when creditors resort to 
criminal processes and to arrests un¬ 
der criminal charges for collection 
of their debts.—Grenada Coco Cola 
Co. V. Davis. 161 So. 748, 168 Miss.] 
S26. I 

X>efendant*fi age and poverty did I 


! not Justify Interference with amount 
of Judgment In action for malicious 
prosecution.—Stoker v. Elnlff, Mo. 
App., 33 S.W.2d 977. 

21. Ill.—Walker v. Martin. 62 DL 
347. 

38 C.J. p 450 note SL 

9SL Ala.—Askin 6b Marine Co. v. 
King, 116 So. €04, 22 AlaA.pp. 462. 

az. Minn.—Krienke v. Citizens* Nat. 
Bank of Faribault, 235 N.W. 24, 
182 Minn. 549. 

38 C.J. p 450 note 82. 

2Am Ky.—Peel v. Braznlett, 131 S.W. 
2d 448, 298 Ky. 20—W. T. Grant 
Co. V. Taylor, 4 S.W.2d 741, 228 
Ky. 812. 

25. Vezdlcts held exoesslve 

(1) 826,000.—Doroszka v. Lavlne, 
160 A. 692, 111 Conn. 675, 69 A.L.R. 
1279. 

(2) 825,000.—Dombroski v. Metro¬ 
politan Life Ins. Co^ 12 A.2d 372, 18 
N.J.Misc. 240, affirmed 19 A.2d 678, 
126 N.J.Law 645. reargument denied 
20 A.2d 441, 126 N.J.Law 546—Dom¬ 
broski V. Metropolitan Life Ins. Co., 
2 A.2d 649, 16 N.J.Mi8a 611—88 CJ. 
p 450 note 83 [o]. 

(3) 815,000.—Breznikar v. T. J. 
Topper Co., 72 P.2d 395, 23 Cal-App. 
2d 2918. 

(4) 813.500.—W. T. Grant Co. v. 
Taylor. 4 S.W.2d 741, 223 Ky. 812. 

(5) 87.500.—^Peel v. Bramlett, 181 
S.W.2d 448, 298 Ky. 20. 

(6^ ^,800.—Koch V. Pond, 19 Ohio 
App. 1. 

(7) 85,350.—^Luther v. First Bank 
of Troy, 133 P-2d 717, 64 Idaho 416. 

(8) 85.000.—Louisiana Oil Reftmng 
Corporation v. Yelton, 85 S.W.2d 587, 
188 Ark. 230. 

(9) 84,000—Goldstein v. Phllhps, 
16 NB.2d 60, 295 IlLApp. 615—38 C 
J. p 450 note 83 [J]. 

(10) 83,000.—Franzen v. Danziger, 
294 N.Y.S. 560, 250 App.Dlv. 787—88 
CLJ. p 460 note 83 [hi. 
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(11) 82,500. 

N.M.—Nelson v. HUl, 232 P. 526, 30 
N.M. 288. 

Ohio.—Ourls V. Lenox Gsraisa Co., 40 
N.SL2d 213, 68 Ohio App. 285. 

3*8 aJ. p 450 note 83 Eg]. 

(12) 82,000.—Horvat v. Opas, 42 N 
B2d 867. 316 IlLApp. 239—38 CJ. P 
450 note 83 [f]. 

(13) 81.500.—Wagner v. Shannon, 
166 So. 289, 180 La. 233, transferred, 
see. App., 148 So. 67—38 G.J. p 450 
note 83 [e]. 

(14) 81.275.—^Burdh v. Lockwood, 
247 mjV.pp. 66. 

(15) 81.000. 

La.—Mullen v. Gause, 109 So. 81, 161 
La. 461. 

N.T.—Warren v. Balaker, 285 N.Y.S. 

860, 247 App.Div. 766 
38 aJ. p 450 note 83 [c] 

(16) 8300.—Askin & Marine Co. v. 
King, 116 So. 804, 22 Ala App. 452. 

(17) 8250.—Campbell v. Deville, 
112 So. 491, 163 La. 576. 

(18) Other verdicts. 

Ala.—McMullen v. Daniel, 155 So. 
687, 229 Ala. 194—Collum Motor Co. 
V. Anderson, 133 So. 693, 222 Ala. 
643. 

Cal.—Portman v. EAegan, 87 P.2d 
400, 31 Cal.App.2d 30. 

La.—^Melson v. Calhoun, 120 So. 116, 
10 La.App. 492. 

Mmn.—^Krienke v. Citizens' Nat. 
Bank of Faribault, 235 N.W. 24, 
182 Minn. 549. 

Ohio.—Smith V. Transamerlcan 
‘Freight Lines, 61 NB.2d 208, 72 
Ohio App. 239. 

Pa.—Payne v. Bast Liberty Spear 
Co., 185 A. 863, 323 Pa. 100—Kuen- 
zel V. Sllberman, 22 Pa.Dlst. & C!0. 
4'31. 

R.L—Beaumier v. Provensal, 193 A. 

521, 58 RI. 472. 

38 CJ. p 450 note 88. 

28. ‘Vevdlots heia not eaEoessive 
(1) 820,000.—Foster v. Chicago, B. 
& Q. R. Co., 14 S.W.2d 661. 321 Mo. 
1202—Girons v. American Ry. Bx- 
I press Co., 300 S.W. 283, 318 Mo. 818. 
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have been held to be adequate*^ and inadequate.®* 

Exemplary dJiaarjcs, The general rules regulat¬ 
ing the amount of exemplary damages, as consid¬ 


ered in Damages § 126, ordinarily apply in actions 
for malicious prosecution.®* The fact that the 
amount allowed for exemplary damages is greater 


f2) Rantlol ▼. K15ne*s, 

Znc.» 49 S.%V2d 112, 3Sn Mo. 343. 

xZ) SlO.OOfl.—^Robitifion V. Mc- 
Knijrht, 184 P. 1058, 103 Cal.App. 71S 
—C.J. p 451 note S4 [h], 

(4) 16,000. 

Mont.—^Puiitio ▼. Roman, 255 P. 7S0. 
79 Mont. 226. 

N.D.—Pickles V. Anton, 1S2 X.W. 684. 

(5) 35.000. 

Cal—Torney v. PMersen, 293 P. 653. 
109 CbI.App. 560. 

Mo.—Cofxman v. Shell Petroleum 
Corporation, 71 S.W.2d 97, 228 Mo. 
App. 727. 

Tex.—^Rust V. Pagre, Civ App., 52 S. 

W.2d 957, error dismlssed- 
38 C.J. p 451 note 84 [ml. 

(6) 34,000.—^Breznikar v. T. J. 
Popper Co., lid P.2d 176. 46 CoIAlPP- 
2d 435--35 C J. p 451 note 84 [n]. 

(7) 33.000. 

Cal.—^Digrgs V. Arnold Bros., 23 P.2d 
71. 132 Cal App. 515. 

Ky.—S. layman Co. t. Short, 283 
S.tV, 96, 214 Ky. 272. 

S C.—Hyde v. Southern Groceiy 
Stores, 15 S.E.2d 353, 197 S.a 263. 
38 C.J. p 451 note 84 [oj. 

(«) 32J500. I 

Cal.—Sinslston v. Singleton. 157 P.2d 
886, 68 Cal.App.2d 681—Davidson v. 
De Sousa, 66 P.2d 740, 20 Cal.App. 
2d 811. 

Colo.—^Exchange Hat. Bank of Colo¬ 
rado Springs v. Cullum, 161 P.2d 
336, 114 Colo. 26. 

Hev.—^Anderson v. Snell, 62 P.2d 703, 
57 Hev, 78. 

Tex.—Corpus Otols dted in Dallas 
Joint Stock Land Bank of Dallas 
V. Britton, Civ App., 114 S W.2d 
907, 911, reversed on other grounds 
135 SW.2d 981, 184 Tex. 529. 

38 C.J. p 451 note 84 [p3. 

(9) 32.000. 

Ala.—^Piggly-Wiggly Alabama Cb. v. 

Rickies, 108 So. 860. 212 Ala. 685. 
Cal.—Graham v. Griffin, 151 P.2d 879, 
66 Cal App.2d 116. 

Towa.—^Kness v. Kommes, 222 N.W. 
436, 207 Iowa 187. 

Tenn.—^Martin v. Wahl, 66 6.W.2d 
608, 17 TenmApp. 192. 

W.Va.—^Meadows v. Corinne Coal & 
Land Co.. 177 S.B. 281. 115 W.Va. 
522. 

38 C.J. p 451 note 84 [rl. 

(10) 31t7S0.—^Xewton v. SVeneb, 13 
S.W2d 1016, 227 Ky. 686. 

(11) 31,300.—Citty V. Miller, 1 
TenmApp. 1—88 GLJ. p 481 note 84 
W- 

(12) 31,250. 

CaL—Green v. Stewart, 289 P. 940, 
106 Gal.App. 518. 

3X<L—Melvin v. Pence, 130 F.2d 423, 


76 U.SApp.D.<l 154, 143 A.L.R. 
149. 

Ky.—Bowman Combs, 278 S.W. 

719, 210 Ky. 1. 

38 C.J. p 431 note 84 (wj. 

aZ) 31,200.—U. S. Fidelity & 
Guaranty Co. T. Miller, 117 So. 668, 
:i8 Ala. 158. 

(14) 31.000. 

Ckl.—Herlihy ▼. ReUly, 267 P. 721, 92 
Cal.App. 33. 

T> a—Henog T Elncade, 68 F.2a 210, 
62 App.D.a 230. 

Ky.—^Rankin v. Wagoner, 15 S.W.2d 
470, 228 Ky. 658. 

Minn.—Miller v. Phillips, 233 N.W. 

S55, 152 Minn. 108. 

Mont.—Clapp v. Liahood, 254 P. 866, 
78 Mont. 561. 

H.D.—Lux V. Bendewald, 227 N.W. 
550, 58 N.D. 761. 

Tenn.—Citizens* Savings & Loan 
Corporation r. Brown, 65 S.W.2d 
851, 16 Tenn.App. 136. 

Tox.—^Parker v, Hoyt, CivA.pp., 105 
S.W.2d 1112, error dismissed. 

38 G.J. p 451 note 84 [y]. 

(15) 3750. 

.Via.—^HiU Grocery Co. v. Nelson, 18 
So 2d 432, 31 Ala.App. 386, certio¬ 
rari denied 18 So.2d 454, 245 Ala. 
598. 

La—^Barrios ▼. Toars, App., 184 So. 
212 , 

38 C.J. p 451 note 84 [aaj. 

(16) 3500. 

Fla.—^Perez v. Rodriguez, 20 So.2d 
654, 155 Fla. 501. 

Ky.—IHayes v. Ketron, 3 S.W.2d 172, 
223 Ky. 119. 

Mich.—^Tutton v. Olsen & Ebann, 232 
N.W. 899, 251 Mich. 642. 

Mo.—Jones v. Phillips Petroleum Co., 
App,, 186 S.W.2d 879—Jones v. 
Phillips Petroleum Co., App, 186 
S-W,2d 868—Pritchett v- North¬ 
western Mut. Life Ins. Co., 73 S. 
W.2d 815, 228 Mo.App. 861—Peter^ 
son V. Fleming, 297 S.W. 163, 222 
Mo.App. 296. 

Pa.—Anolik v. Marcovsky, 186 A. 418, 
122 Pa.Super. 138 
33 CJ. p 451 note 84 £ae3. 

(17) 3250. 

Ala.—Wilson Vassar, 108 So. 250, 

214 Ala. 435. 

AFo-—^Lindsay v. Evans, App., 174 S 
W.2d 390—Van Nort v- Van Nort, 
App., 16 S.W.2d 643. 

(18) 3200 . 

Conn.—^Ives t. Bartholomew, 9 CSonn. 
309. 

La—^Barrios v. Toars, App, 184 So. 
212 . 

(19) 3150. 

Ln.—^Flournoy v. Robinson-Slagle 
Lumber Co., 136 So. 194, 17 La. 

1108 


App. 390, reversed on other 
grounds 139 So. 321, 178 La. 989. 
Pa—Coyle v. Snellenburg, 30 FaSu- 
per. 346. 

(20) 3100. 

Me.—^Milner v. Hare, 134 A. 628, 126 
Me. 460. 

Mich—^Peterson v. Toner, 45 N.W 
346, 80 Mich. 350. 

(21) 375.—^Stoker v. Blniff, Mo 
App, 33 S.W.2d 977—38 C.J. p 451 
note 84 [aZ]. 

(22) Other verdicts. 

Cal.—Carroll v. Pacific Coast Auto¬ 
mobile Ass*n, 11 P.2d 660, 123 Cal. 
App. 668. 

Ill.—^Thieme ▼. MacArthnr, 1 N.E.2d 
514, 285 I11.APP. 242. 

Kan.—^Blakely v. Roanoke State 
Bank, 253 P. 544, 122 K«ti, qio. 
Ky.—Kissel-Skiles Co. v. Neff, 24 S 
W.2d 588. 232 Ky. 825. 

La—^Barrios v. Toars, App., 184 So 

212 . 

Mo.—Alexander ▼. Emmke, App., 15 
SW.2d 868. 

Ohio.—C^orge B. Scrambling Co. v, 
Tennant Drag Co., 1(58 N.E 282. 25 
Ohio Ap(P- 197—Goebel v. Hummel, 
153 N.E. 223. 21 Ohio App. 486. 
Pa—Fameth v. Commercial Credit 
Co., 169 A. 89, 313 Pa 433—Metzger 

V. Hertz Drivurself Stations, 171 
A. 118, 112 PaSuper. 865. 

38 C.J. p 451 note 84. 

27. VerdlctB held adegute 

(1) 3800.—Scott V. Citizens’ Hard¬ 
ware & Furniture Co., 156 So. 489, 
180 La 473. 

(2) 3200—^Buchert v. Schumacher, 
116 So. 718, 166 La 111—Hunter v. 
Laurent, 104 So. 747, 158 La 874. 

(3) 3150.—Sargent y. Polar Bar 
Ice Cream Co., La App.. 196 So. 541. 

(4) Other verdicts.—Hubert v. Al¬ 
ta Life Ina Co., 87 Pittsb Leg.J. 173, 
affirmed 7 A.2d 98, 136 PaSuper. 147. 

2& Wls.—Waufle v. McLellan, 8 N. 

W. 300, 51 Wis. 484. 

S8 C.J. p 452 note 85. 

29. Mo.—Jones ▼- Phillips Petrole¬ 
um Co., App., 186 S.W.2d 868. 
Amount fixed by legislature as fine 
Exemplary damages which are al¬ 
lowed by way of punishment for act 
that is made a criminal offense un¬ 
der statute should not be out of pro¬ 
portion to amount fixed by legisla¬ 
ture as maximum fine for offense al¬ 
lowed under criminal law.—Dallas 
Joint Stock Land Bank of Dallas v. 
Britton, Civ.App.. 114 S.W.2d 907, re¬ 
versed on ether grounds Dallas Joint 
Stock Land Bank of Dallas v. Brit¬ 
ton, 135 S.W.2d 981, 134 Tex. 629. 
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than that allowed for compensatory damages does 
flot necessarily show that the award for exemplary 
damages is too large,30 but the amount allowed as 
exemplary damages should not be disproportionate 


§ 116 

to the actual damages allowed.®^ In various cases 
the award of exemplary damages has been held ex- 
cessive®® or not excessive,®® 


IX. CRIMINAL BESPONSIBIIITY 


§ 116. Nature and Elements of Offenses 

Causing a malicious prosecution is not a criminal 
offense, unless declared to be so by statute. 

At common law there is no criminal responsibility 
for having caused a malicious prosecution ®4 How¬ 
ever, in certain cases malicious prosecution has been 
made a criminal offense by statute.®® Malice and 
want of probable cause are essential elements of 
the statutory offense, although the statute creating 
this offense does not expressly so declare.®® Unlike 
civil actions for malicious prosecution which re¬ 
quire a termination of the proceedings complained 
of in plaintiff’s favor as a necessary element of the 
action, such a termination is not an element of the 
statutory offense, because it is said that the reason 
for the rule in a civil suit does not exist in a crim¬ 
inal case.®*^ 

F{dse accusation (denuncia falsa). In some ju¬ 
risdictions, such as the Philippines, false accusa¬ 
tion or complaint (denuncia falsa) is made a crime 
by statute.®® The crime of false accusation or com¬ 
plaint is practically identical with the crime of ma¬ 


licious prosecution as known to Anglo-American 
law.®® 

Under the express provisions of the statute four 
essential elements must exist: (1) There must have 
been a false charge. (2) The charge must have 
been made to an executive or judicial officer whose 
duty it is to investigate or punish the felony. (3) 
There must have been a final judgment or order of 
dismissal by the trial court. (4) An order must 
have been made by the trial court for the prosecu¬ 
tion of the person who made the accusation.^® Ac¬ 
cuser must know that the charge was false at the 
time it was presented and he must have commenced 
the prosecution without probable cause and have 
been actuated by malice.^^ A policeman is not an 
administrative or judicial “oflBcer” in the sense in 
which that word is used in the statute,^® but the 
prosecuting attorney to whom complaint was made is 
a judicial officer within the meaning of the statute.^® 

. A final judgment, order, or writ dismissing the 
complaint presented by accuser is a prerequisite to 
the institution against him of criminal proceed- 


30. Mo.—Jones v Phillips Petrole¬ 
um Co., App., 186 S W 2d <868 

81. Ark.—Gordon v. McLiearn, 185 S. 
W. 803, 128 Ark 496. Ann.Cas. 
1918A 482. 

88 C.J. p 449 note 70. 

32. Verdict held excessive 

(1) $23,000—Randol v Kline's. 
Inc., 49 S.W2d 112, 330 Mo. 343 

(2) $18,000.—^Polk V Missouri- 
iSAnsas-Texas R. Co.. 174 SW2d 176, 
351 Mo. 8615. 

(3) $5,000.—^Dallas Joint Stock 
liaad Bank of Dallas v Bntton, Civ 
App., 114 S W.2d 907, reversed on 
other grounds 136 SW.2d 981, 184 
Tex. 529. 

(4) $2,500—^Pritchett v. North¬ 
western Mut. Life Ins Co., 73 S.W. 
2d *815, 228 Mo.App. 661. 

(5) Other verdicts.—Hardy v. 
Lewis Automobile Co., Mo.App., 297 
S.W. 169—38 C J. p 460 note 83. 

33. ▼erdlct hdd not excessive 

(1) $7jo00.—George B Scrambling 
Co. V. Tennant Drug Co., 153 N.B 
232. 25 Ohio App. 197. " 

(2) $2,500.—^Exchange Nat. Bank 
of Colorado Springs v. Cullum, 161 
P.2d 336, 114 Colo. 2>6. 

(3) $2,000.—^ones v. Phillips Pe-{ 


troleum Co., Mo.App., 186 S.W.2d 
879. 

(4) $1,000. 

Mo—^Van Nort v. Tan Nort, App., 
16 S.W2d 643. 

Mont—Johnson v. Horn, 283 P. •427, 
86 Mont 314. 

(6) $760—Jones v. Phillips Petro¬ 
leum Co, Mo.App., 186 SW.2d 868. 

(6) $500. 

Cal—Green v. Stewart, 289 P. 940, 
106 Cal.App. 618—^Robinson v. Mc- 
Knight, 284 P. 1056, 103 Cal App 
71'8 

Mo.—Lindsay v. Evans, App., 174 S. 
W2d 390, 

(7) $200.—Straka v. Toyles, 252 P. 
677, 69 Utah 123 

(8) Other verdicts.—Stoker v. Bl- 
iiill. Mo App., 33 S,W.2d 977—^Alex¬ 
ander V. Emmke, Mo~4pp., 15 5.W. 
?d 868—318 CJ. p 451 note 84. 

34. Mass.—Atty.-Gen. v. Pelletier, 
134 NE. 407, 240 Mass. 264. 

38 C.J. p 519 note 46. 

35. La.—State ex rel. Priest v. Cov- 
erdale, 15 So 2d 849. 204 La. 448. 

Mass.—^Atty -Gen. v. Pelletier, 134 N. 

E 407, 240 Mass. 264. 

Tex.—Dempsey v State, 11 S.W. 372, 
27 Tex.App. 269, 11 Am.S.R. 193 
Wash.—State v. Todd, 261 P. 897, 
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145 Wash. 647, error dismissed 
Todd V. State of Washington, 48 
S.Ct. 627, 277 U.S. 611, 72 L.Bd 
1014. 

38 C.J. p 619 note 47. 

86. Tex—^Dempsey v. State, 11 S. 
W. 372, 27 Tex.App. 269, 11 Am.S. 
R. 193. 

38 C.J. p 619 note 48. 

37. Tex—^Dempsey v. State, supra. 
Termination of prior proceedings as 

element of civil action see supra S§ 
54r-60. 

38. Philippine.—U. S. v. Ruhal, 37 
Philippine 657. 

Offense under Spanish law see 26 C. 
J.S. p 714 note 96. 

PhllippiiLe Fen. Cods art 3126, de¬ 
fining crime of false accusation, is 
set out in U. S. v. Rubai, supra. 

39. Philippine.—^U. B. v. Rubai, su¬ 
pra. 

4a PhiUpplne.—TT, S. v. Rubai, su¬ 
pra. 

41. Philippine.—XT. S. v. Rubai, su¬ 
pra. 

18 C.J. p 4'88 note 8. 

42. Philippine.—^TT. S. v. Qulroga, 7 
Philippine 3188. 

18 <C.J. p 488 note 4. 

43. Philippine—TT. S. v. Rubai, 37 
Philippine 577. 
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ings.^^ This prerequisite is not complied with by 
directing the provincial fiscal to prosecute accused 
for some other, although analogous, otfense.^^ There 
can be no prosecution for a false accusation tin- 
Icss the court in dismissing the first case express¬ 
ly orders the prosecuting attorney to proceed against 
the complaining witness in that case for a violation 
of the statute,*® and, if the trial court fails to order 
the prosecution of the person instituting the charge, 
the supreme court will not on appeal usurp the func¬ 
tion of the trial court unless there is disclosed con¬ 
clusive proof of an abuse of discretion.*? 

§ 117. Prosecution and Punishment 

General rules governing criminal proceedings ordi¬ 
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narily apply to prosecutions for the offense of malicious 
prosecution. 

In prosecutions for the offense of malicious pros¬ 
ecution, general rules governing criminal proceed¬ 
ings ordinarily apply.*® The information need not 
allege the termination of the proceedings complained 
of.*® An information founded on one of the statutes 
has been hdd suflScient where it followed the lan¬ 
guage of the statute and described the criminal pros¬ 
ecution.®® However, it has been held that in diarg- 
ing the offense the information must comply with a 
statute providing that information “must be direct 
and certain, as it regards . . . the crime 

charged.”®^ Questions of fact are to be determined 
by the jury.®® On conviction sudi punishment is 
to be imposed as is prescribed by statute.®® 


MAJJGNAinr PUSTIHiE. A disease^ caused by 
the infliction upon the body of putrid animal matter 
containing poisonous bacillus anthrax.® It is syn¬ 
onymous with “anthrax" or “charbon" see 3 C.J.S. 
p 1395 note 93. 

MAUNGEB. To feign illness or inability;® to feign 
or induce sickness;* to act the part of a malii^er- 
er.® 

"Malingering*^ has been defined as a deception 
practiced by anybody, from which they try to make 
out that they are sick when they are not sick.® 

MATiTWGEBEB. One who shirks his duty by pre¬ 


tending illness or inability;? one who feigns or in¬ 
duces illness to avoid service or shirk duty, especial¬ 
ly a soldier or sailor.® 

MALITIA. Aetnal evil design; express malice,® 
Maxims, ^^alitia" as the first word of mari-mq 
as to which there have been no recent applications 
see 38 C. J. p 519 notes 13-15. 

MAijms HOMiinm egs est iNDiJLaEKr. 
DEM. See 38 0. J. p 519 note 16. 

MALTiEABT iE. Capable of being drawn ont and 
extended by beating; capable of extension by ham¬ 
mering; reducible to laminated form by beating.^® 


44. Philippine.—TT. S. v, Lat, U 
Philippine 269. 

IS aJ. p 48S note 12. 

45. Philippine.—^U. S. v. lAt, supra* 
18 C.J. p 4SS note 14. 

4a Philippine.—U. S. v. Rubai, 37 
Philippine 577—U- S. v, Barrera, 4 
Philippine 461. 

47. Philippine.—^17. S. v. Rubai, 37 
Philippine 577. 

4a Wash-—State v. Todd, 261 P- 
397. 145 Wash. 647, error dismissed 
Todd V. State of Washington, 48 
set. 527, 277 US. 611, 72 L..Ed. 
1014. 

ChaJlengliig want of prohahle oaiisa 
In criminal action for malicious 
Ifrosecutlon, defendant may elect to 
attempt to challenge plaintiff's alle¬ 
gation of want of probable cause in 
fact, or may rest on his good faith 
In the prosecution on the facts and 
circumstances within his knowledge 
at the time of the institution of the 
prosecution.—^Mooney v. XXuU, 5 S EL 
2d 122, 21« NXL 410, 125 A.I 4 R. 893. 

49. Tex.—Dempsey v. States 11 S. 
W. *372, 27 Tex.App. 269, 11 Am.S. 
R, 193. 


50. Tex.—Dempsey 7 . State, supra. 
38 O.J. p 619 note 64. 

BL Wash.—State v. Smith, 143 P. 

25, 65 Wash. 852, 354. 

52. QnastioB whether aeoused fully 
disclosed facts to attorneys, was for 
jury.—State v- Todd. 261 P. 397, 14S 
Wash. 647, error dismissed Todd ▼. 
State of Washington. 48 S.Ct. 627, 
277 UjB. 611, 72 mm. 1014. 

53L Hna os impiisonsnant at court’s 
discretion 

La—^State ex reL Priest v. Covers 
dale, 15 So.2d 849, 204 La. 448. 

1- Iowa.—Delaney 7 . Modem Acc. 
Club. 97 N.W. 91, 94, 121 Iowa 628, 
63 L.R.A. 608. 

N.Y.—^Bacon 7 . U. S. Mutual Acc. 
Assoc, 25 N.E. 399. 123 N.T. 304, 
20 Ain.S.R. 748, 9 L.R.A. 617. 

2. N.T.—^Bacon 7 . U. S. Mutual Acc. 
Assoc., supra. 

SL X.T.—Dunn 7 - Brooklyn Rapid 
Transit Co., 189 N.T.S. 484, 486, 
197 APP.DI 7 . 748. 

4b Mo.—Wells 7 . Missouri-Edison 
Electric Co., 84 S.W. 204, 207, 108 
MoAlPp. 607. 

Meh.—Great Western Sugar Co. 7 .1 
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I Hewitt, 267 N.W. 61, 63. 127 Neb. 
I 790. 

5. N.Y.—Dunn 7 . Brooklyn Rapid 
Transit Co., 1*89 N.Y.S. 484. 485, 
197 App Di7. 74«. 

6m Neb.—Great Western Sugar Co. 
V. Hewitt, 267 N.W. 61, 127 Neb. 
790. 

N.Y.—^Brown 7 . Third A 7 e. R. Co., 43 
N.Y.S. 1094, 1097, 19 Misc. 604. 

7. N.Y.—Dunn 7 . Brooklyn Rapid 
Transit Co., 189 N.Y.S. 484, 485. 
197 App.I>i7. 748. 

38 C.J. p 619 note 10. 

8 . Mo.—Wells 7 , Missoun-Edison 
Electric Co., 84 S.W. 204, 207, 108 
MoApp. 607. 

Neb.—Great Western Sugar Co. v 
Hewitt, 257 N.W. 61, 127 Neb. 790. 

9. Black L.D. 

38 C.J. p 619 note 12. 
in £atln 

" 'Malltia' was defined an 'cogita- 
tlo malae mentis.' ”—^Hwson 7 . Globe 
Newspaper Co., 34 N E. 463, 4'65. 159 
Mass. 298, 20 LR.A. 806 . 

10 . U S —^ETarris 7. Magone, C.C.N. 
Y., 46 P. 846, 849. 
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j fATT.'B QIJ, The ronnded lateral projeetioiL on 
«aoh bone of the leg or ankle.^^ 

liAIPBAOTIOE. ^Malpractice/' soznetiznes called 
^<inalaprazis/'i2 is a term of broad sigiiifiGanee.^< 
It is defined as any professional misoondnet or any 
Qjueasonable lack of skill or fiiddity in the perfoim- 
anoe of professional or fidnciazy dnties;^^ illegal or 
unmoral conduct improper or inunoralcondnct;^^ 
misbehavior;^^ wrongdoing;!* evil,!® bad,*® objec¬ 
tionable,®! or wrong®® practice; evil practices, acts, 
or doings;®® illegal or Ttnethical practice;®^ prac¬ 
tice contrary to established roles;®® practice con¬ 
trary to roles.®* 

Halpractioe may be either willfol,®^ negligent,®® 
or ignorant,®® and, recognizing these elements, it has 
been defined as improper treatment through care¬ 
lessness or ignorance, or intentionally.®® 


'Malpractice” has been hdd to have sabstantially 
the same Tnaarn'iig as ''malfeasance” see ante p 911 
note 67. 

Malpractice by attorn^ see Attorney and Client 
§ 23 a; by physicians, sorgeons, dentists, oculists, 
X-ray manipnlators, veterinarians, nurses, and oth¬ 
er practitioners, see the GUT.S. title Physicians and 
Surgeons §§ 40-67, also 48 G.J. p 1112 note 32-p 
1156 note 33. Malpractice by public officers, some¬ 
times called "malpractice in office,” see the G.J.8. 
title Officers § 133, also 46 C. J. p 1050 note 14. 

1£ALT. As a noun, barley or other grain stewed 
in water and dried in a kiln, thus forcing germi¬ 
nation, until the saccharine principle has been 
evolved.®! It is a grain.®® Defined in connection 
with intoxicating liquor see Intoxicating Liquors § 
19. 

As an adjective, rdating to, containing, or made 
with, malt.®® 


"Malleable Iron'* see 48 C.J.S. 770 
notes 48-50. 

Jl. E:an.—Dobson v. Apex Goal Go., 
91 P.2d 5, C. 150 Kan. SO. 

la Wash —^Physicians’ and Den¬ 
tists' Business Bureau v. Dray. Ill 
P.2d 668, 669, S WaslL2d '88. 

ISL Fla —XDx parte Amos, 112 So 
289, 298, 98 Fla. 5. 

14. Fla.—Corpus Juris cited la Fx 
parte Amoe, 112 So. 289, 293, 93 
Fla. 6. 

S.a—Corpus Juris quoted la Greg^ 
ory ▼. Mclnnls, 1S4 iS F. 627, 629, 
680, 140 S.a 52. 

38 G J. p 619 note 19. 

Maltreatment see poet p 1112. 

15. Fla—Corpus Juris olted la Fx 
parte Amos, 112 So 289. 293, 98 
Fla 5. 

N.T.—Matter of Silkman, 84 N.YS. 
1025, 1041, 88 App Div. 102. 

SG—Corpus Juris quoted la Greg¬ 
ory ▼. Mclnnls, 134 S.F 537, 629, 
630, 140 S.G. 62. 

16L N.Y.—Matter of Silkman, 64 N. 
Y.S. 1024, 1041, 88 AppDiv 103. 

S.G—Corpus Juris quoted m Gregory 
▼. McInnis. 134 SF 637, 629, 630, 
140 sa 62. 

17. Fla.—Corpus Juris dted la Fx 
parte Amos, 112 So. 289, 293, 93 
Fla 6. 

N.Y.—Matter of Silkman, 64 N.YS. 
10>24, 1041, 8-8 AppDiv. 102 

S G—Corpus Juris quoted la Gregory 
V. Mclnnls, 184 S F. 627, 629. 680, 
140 SG 62. 

la Fla—Corpus Juris cited ia Fx 
parte Amos, 112 So. 289, 298, 98 
Fla 6 

S.G—Corpus Juris quoted la Gregory 
V. McInnis, 184 SF 527, 629, 630, 
140 S.C 62. 

38 C J. p 630 note 27. 

la Fla—Corpus Juris cited la Fx 


parte Amos, 112 So. 289, 298, 93 
Fla 5. 

Ga—Cargile v. State, 20 S.F.2d 416, 
418, 419, 194 Qa 20—Cargile v. 
State. 21 SF.2d 836, 829, 67 Ga 
App. 610. 

NY.—^Matter of Silkman. 84 N.Y.S 
1025. 1041, 88 App.Dlv. 102. 

S.C.—Corpus Juris quoted la Gregory 
V. Mclnnls, 184 SF. 527, 629, 680, 
140 S.G 62. 

80. Ga—Cargile v. State, 20 SF.2d 
416, 418, 194 Ga 20-^Cargile v. 
Stata 21 SJB2d 826. 829, 67 Ga 
App. 610. 

48 G J. p 1113 note 84. 

Similarly eipressed 
Bad practices, either through lack 

of skill, or neglect to apply It, If 

possessed.—Monohan v. Devlnny, 236 

NY.S. 601, 604, 181 Misa 248—48 G 

J. p 1112 note 36. 

81. N.Y.—Matter of Silkman, 64 N. 
YS. 1026, 1041, 68 AppDiv. 102. 

S G—Corpus Juris quoted la Gregory 
V. Mclnma, 184 8F. 527, 529, 580, 
140 S.G 62. 

88. Ga—Cargile v. State, 20 SF.2d 
416, 418, 194 Ga 20—Cargile v. 
State. 21 SF2d 326, 339, 67 Ga 
App. 610. 

83. Ga—Cargile v. State, 20 SF2d 
416, 419, 420, 194 Ga 20—Cargile 
V State. 21 S.F2d 336, 839, 67 Ga 
App. 610. 

8^ Va—Campbell v. Third Diat. 
Committee of Yirgmia State Bar, 
18 SF2d 888. 886, 129 Va 244. 

86. N.Y—Matter of Silkman, 84 N. 
Y.S. 1026, 1041, 88 AppDiv. 102. 

S.G—corpus Juris quoted la Gregory 
V. Mclnnla 134 S.EL 627. 639, 580, 
140 SC 63. 

2a Fla—Corpus JUzis dted la Fx 
parte Amos, 112 So 289, 293, 98 
!Bla 6. 


NY.—^Matter of Silkman, 64 N.Y.S 
1025, 1041, 86 AppDiv. 103. 

S.G—Corpus Juris quoted la Gregory 
V. Mclnnla 134 SJSL 637. 629, 630, 
140 S.G 62. 

87. Njr. —In re Kosenkrana 94 A 

42, 46, 84 N.J.Fq. 233 

S.G—Corpus Juris quoted la Gregory 
V. Mclnnla 134 S.F. 627. 629, 630. 
140 S.G 62. 

8a NJ.—In re Bosenkrans, 94 A 

43, 46, 84 N J.Fq. 283. 

S C—Corpus Juris quoted In Gregory 
V. Mclnnla 134 S.F. 627, 529. 530, 
140 S.G 62. 

89. N. J —In re Bosenkrans, 94 A. 43, 
46, 84 N.J.Fq. 232. 

SjG—C orpus Juris quoted la Gregory 
V. Mclnma 184 S.F. 627. 539, 530. 
140 S.C. 63. 

8a N.Y.—laensteln v. Malcomson, 
284 N.Y.S. 52, 68, 183 Mlsc. 691. 

81. T7.S.—Hollender v. Magona G.G 
N.Y.. 88 F. 913, 915. 

IndT.—U- S. V. Cohn. 62 SW. 88, 44, 
2 Ind T. 474, 492. 

Bfanllaafly expressed 

Malt IS made by steeping barley in 
water until It germinates, and then 
drymg It.—State v. T. J. Mattox 
Cigar & Tobacco Go., 77 So. 755, 757, 
201 Ala 229. 

88. Wia—Jos. Schlitz Brewing Co. 

V. City of Milwaukee, Wis., 286 N. 

W. 602, 605. 232 Wis. 118, 122 A. 
IiB 1431 

33. Webster New Int.D. 
phrases emtiloylag or 'tedb- 

ed” 

(1) “MUlt beveragre” or "malt hq- 
uor" see Intoxicating Iilquors 9 9. 

02) "Malt syrup" defined as a 
syrup used In the manufacture of 
beer see Intoxicating Idquors 9 19. 


nil 



54 O.J.S. 


MAXiT E0V8E OB MALTH0U8E—MAN OB MEN 


ICALT HOUSE or MALTHOUSE. A bouse in 
which malt is made.^^ 

MALTING. A process preliminary to fermenta- 

tion.35 

MALTOSE. A crystalline sugar formed from starch 
by the action of diastase (as in malt and saliva), 
and hence important physiologically and in brew¬ 
ing and distilling; malt sngar.^s 

MALTBATO D£ OBBA. A Spanish phrase which, 
when mentioned as a cause of divorce, is equivalent 
of ^'sevitia” of the ecclesiastical texts, and of ^^cmel- 
ty” of the English.37 

MALTBEATMBjNT. Improper or nnskillful treat¬ 
ment by a snigeon of his patient, which may result 
from ignorance, neglect, or wiQfnlness, not neces¬ 
sarily implying that the conduct of the surgeon in 
the treatment of the patient’s wounds was either 
willfully or grossly careless.^^ 

MALTSTBB. A maker of malt.^^ 

malum;, MALUS. See Mala, Malum, Mains ante 
p 909. 

MALYBBSACION. In Spani^ law, the use of 
funds for purposes other than those intended.^® 

Malversacion de caudales publicos. See 88 G.J. 
p 520 note 61-p 521 note 66. 


MALVEBSATION. Evil conduct; fraudulent prac¬ 
tices; misbehavior, corruption, or extortion in of- 
fiee.^1 

MAN or MEN. Since the world began, in aU writ¬ 
ings concerning the human rac^ the word ^^man”’ 
has been used in a generic sense, or as representing* 
the human race.^^ 

In law, the word "man” frequently has a broader 
and more comprehensive meaning than that usually 
given in the dictionaries.^® The courts in construing 
the term have given it a generic or restricted mean¬ 
ing, as denoted or indicated by the context and the 
object sought to be obtained^^ 

Lexicographers define "man” as a human being 
an individual of the genus homo;^® a being, whether 
supra- br infra-natural.*'^ Man is the highest type 
of fl-TiiTWftl Pin sting or known to have existed, but 
differs from other animals more in his extraordinary 
mental development than in anatomical structure 

In a generic sense*® the word is defined as mean¬ 
ing the human race;®® mankindhuman beings.®®^ 
In this sense it may be defined as any human be¬ 
ing, whether male or female,®® embracing or in¬ 
cluding "woman” or "women.”®* 

In a collective sense it may he nsed without arti¬ 
cle or plural, as, man is bom to trouble; the xighta 
of man;®® and in this sense it means human beinga 
collectively,®® all human beings.®^ 


(3) '^Malted t)arle 7 " see 9 C.J.S. 
p 1543 note 93.1. 

34. Webster New IntD. 

38 C.J. p 520 note 36. 

35. Wls.—Pennell t. State. 123 N. 
W. 1X5, 116, 141 Wls. 35. 

86. Ala.—State v. T. J. Mattox Ci¬ 
gar & Tobacco Co., 77 6a 755, 757. 
eOl Ala. 229. 

38 O.J. p 520 note 39. 

37. Puerto Rico.—Prau v. Canals, 4 
Puerto Rico 205, 210. 

3& Mass.—Commonwealth, v. HAck- 
ett, 2 AUen 136. 142. 

Malpractice see ante p 1111. 

39. Webster New Int D. 

38 C.X p 520 note 43. 

40. Rscricbe Diccionaria 

41. Webster New IntD. 
aEslvesnatioiL of pubUe funds oc¬ 
curs only when a person converts 
such funds to his own use or to the 
use of some other person, or when 
he handles them so negligently as 
to x^ermlt someone else to convert 
them.— n. S. V. Acehedo, 18 Philip¬ 
pine 428. 430. 

46 . Ohio.—Cleveland, C.. C. & 6t L. 
Ry. Co. V. Wehmeier, 170 N.E. |27, 
29, 33 Ohio App. 475. i 


43. Mich.-People v- Barltz; 180 N. 
W. 423, 4>26, '212 Mich. 580, 12 A.Ii. 
R 520. 

Wla—State v. SeUer. 82 N.W. 167, 
163, 106 Wls 346. 

4^ Mich.—^People v. Barits. 180 N- 
W. 423, 426, 212 Mich. 580, 12 A.L.. 
R. 6120. 

Ohio.—Cleveland, C., C. & St L. Ry. 
Co. V. Wehmeier, 170 N.B. 27, 29, 
83 Ohio App. 475. 

Wis.— 6tato V. Seiler, N.W. 167, 
168, 106 Wls. 346. 

45. U.S.—Magitex Co. v. John Hud¬ 
son Moore, Ino, Cust. & Pat.App., 
164 P.2d 177, 179. 

Ohio.—Cleveland, C., C. & St L. Ry. 
Co. V. Wehmeier, 170 N-B- 27, 29, 
83 Ohio App. 475. 

38 CJ. p 521 note 74. 

4a Ohio.—Cleveland, C.. C. & St lu 
Ry. Co. V. Wehmeier, supra. 

38 C.J. p 621 note 75. 

47. Mich.—People v. Baritz, 180 N. 
W. 423, 426., 212 Mich. 580, 12 A. 
liR. 5120. 

4a Mich.—People v. Baritz; supra, 

49. 6a,—Anderson v. State, 48 S.B. 
835, 836, 117 Ge, 256. 

50. Mich.—People v. Barits, 130 N. 
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W. 423, 426, 212 MitOi. 580, 12 A. 
L.R. 520. 

Ohio.—Cleveland, C., C. & St 1/ Ry. 
Co. V. Wehmeier, 170 N.B 27, 29.. 
83 Ohio App. 475. 

51. Mich.-People v. Baritz, 180 N- 
W. 423, 426, 212 Mich. 580. 12 AI>. 
R. 520. 

Ohio.—Cleveland, C., C. & St Ij. Ry^ 
Co. V. Wehmeier, 170 N.B. 27, 29,. 
33 Ohio App. 475. 

ea Micdi.—^People v. Baritz, 180 N. 
W. 4>23, 426, 212 Mich. 630, 12 A. 
KR. 620. 

Ohio.—Cleveland, C., C. & St L. Ry- 
Co. V. Wehmeier, 170 N.B. 27. 29,. 
83 Ohio App. 475. 

5a Mich.—People v. Baritz, 180 N^ 
W. 423. 426, 212 Mich. 580, 12 A. 
IbR. 620. 

Wls.—State V. Seiler, 82 N.W. 167,. 
168. 106 Wls. 346. 

64. 6a.—Hightower v. State, 80 S.. 

B. 684, 685. 14 Ga.App. 246. 

88 C.J. p 521 note 90. 
sa Mich.—People v. Baritz, 180 N. 
W. 423, 426, 212 Mich. 580, 12 A. 
Ii.R. 520. 

5a Mich.—People v. Bantz, supra^ 
67. Wis.—State v. Seiler, 82 N.W. 
167, 168. 106 Wis. 346. 
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la a restricted sense "zoan” denotes a male adult 
of the human race;^^ a male of the human ^ecies 
shove the a^e of pnberty;^^ a human being of the 
male sex who has arrived at the age of pnberfy;^^^ a 
person of the male sez;^^ one over twenty-one years 
of age;®2 one who has attained full growth;®* one 
irho has reached his legal majority and has come to 
years of discretion.®^ In this restricted sense, the 
word ^^man’’ is used in contradistinction to the words 
^‘woman,”®® "child"®® ^Tioy "67 or "youth."®® 

In a still more restricted sense the term may be 
employed as referring to a husband®® or a married 
iaan.70 

The words "man" and *^en" are treated in con¬ 
nection with the crime of rape in the CJ.S. title 
Bape § 6, also 52 C.J. p 1010 notes 22-24; and with 
reference to juries in Juries § 136. 

Reasonable men are those who think and reason 


intelligently.Tl The phrase “reasonable men" is 
equivalent to "sensible impartial men."7* 

Straw man or Man of straw. A term applied to 
one who merely represents those who actually bear 
the expense and take the profits of a transaGtion.7® 
In the language of real estate dealers, a mere con¬ 
duit or me^um for convenience in holding and pass¬ 
ing title;74 one of no substance, one in name only, 
an irresponsible person having no property to re¬ 
spond in damages, who lends himself out to oth¬ 
ers to sign contracts as a purchaser, knowing he is 
acting a lie.75 

Working man. Literally, a man who works; and 
the term may be broad enough to cover any kmd of 
work in which a man engages.7® It has been dis¬ 
tinguished from the single word 'Vorkingman."77 

Other phrases employing the words "man" and 
"men" are set out in the note.78 


5a Mich.—^People v. Baritz, 180 N. 
W. 423, 426, '212 Mich. 680. 12 A. 
LR. 620. 

TTex.—^Holliday v. State, 32 S.W. 638, 
35 TezCr. 133. 

Similarly daflnad 

An adult male person.—^Magitez 
Co. V. John Hudson Moore, inc.. 
Oust. & PatApp., 154 F.2d 177, 179. 

S9. N.Y.—Kenyon v. People, 26 N.T. 

1203, >211, 64 Am.D 177. 

Wis.—State v. Seiler, 8*2 N.W. 167, 
168, 106 Wis. 846. 

Slmilazly expressed 

One who has passed the age of 
puberty—^Massa v. State, 175 H.B. 
219, i221, 87 Ohio App. 582. 

ea Wis.—State v. Seiler, 82 N.W. 

167, 168, 106 Wls. 346. 

61. N.T.—Kenyon v. People, 26 N.T. 

203, 211, 84 Am.D. 177. 

Wis—State v. Seiler, 82 N.W. 167, 

168, 106 Wis. 346. 

€2. Tex.—White v. State, 151 e.W. 
826, 8127, 68 Tex.Cr. 147—Hartsell 
V. State, 116 S.W. 1159, 55 Tex. 
Or. 389. 

63. Ohio.—Massa v. State, 176 N.B 
219, >221, 37 Ohio App. 532. 

66. Ohio.—^Massa v. State, supra. 

65. TJ.S.—Magltex Co. v. John Hud¬ 
son Moore, Inc, Oust. & Pat.App., 
154 F-2d 177, 179. 

Ohio—Massa v. State, 175 N.B. 219, 
221. 37 Ohio App. 532. 

38 C.J. p 521 notes 84, 88. 

66. U.S—^Magltex Co. v. John Hud¬ 
son Moore, Inc., Oust. & Pat.App, 
164 F.2d 177, 179. 

67. Ohio.—^Massa v. State, 176 N.EI 
219, (221, 37 Ohio App. 632. 


Tex.—Holliday ▼. State, 32 SW. 638, 
35 TexCr. 133. 

68. Ohio.—Massa v. State, 175 N.E. 
219, 221, 37 Ohio App. 532. 

69. Mich—Clancy v. Clancy, 33 N 
W. 889, 893, 66 Mich. 202. 

38 C J. p 521 note 84 [a]. 

70. Mich.—Clancy v. Clancy, supra. 

71. Me—^Patterson v. Nutter, 7 A. 
273, 275, 78 Me 609, 57 Azn.R. 818. 

62 CJ. p 1186 note 12. 

7S- Ind—^Tabor v. Continental Bak¬ 
ing Co., 88 N.B.2d 267, 260, 110 
Ind.App. 633. 

73- N.T.—^In re Shawmut Min Co., 
87 N.T.S. 1059, 1061, 94 App.Dlv. 
156. 

74w Mo.—Van Raalte v. Epstein, 99 
S.W. 1077, 1079, 1080, 202 Mo. 173, 
187, 

75. Mo.—Houtz V. HeUman, 1*28 S. 
W. 1001, 1005, 228 Mo. 655. 

76. TJ.S.—De Vries v. Aisen Cement 
Co. of America, C.C.AN.T., 290 F. 
746, 749, 750. 

77. TT.S—^3^ Vries v. Aisen Cement 
Co. of America, supra. 

71 C.J. P 31 note 45 [al. 

78L Phrases using ^*xoaaaP 

(1) "Man of good repute” or "^p- 
utable citizen” generally means one 
who is well spoken of by his neigh¬ 
bors and hence presumably of good 
character.—H. lu Shaffer & Co. v. 
Prosser, 62 P.2d 1161, 1163, 99 Colo 
336. 

(2) "Man skip trip" as a mining 
term see Mines and Minerals S *- 

(3) "Married man” is a man who 
has a wife living and not divorced. 

39 


—Vandolf v. Otis, 1 Or. 153, 166— 
38 C J. p 1363 note 26. 

(4) ‘^Moneyed man;” a term com¬ 
monly used to designate a person 
having large possessions, yet those 
possessions may consist exclusive¬ 
ly of real estate. 

Pa—Appeal of Jacobs, 21 A. 318, 
319, 140 Pa. 268, 23 Am S.It. 230, 11 
LKA 767. 

Tex.—State v. Fidelity & Deposit Co. 
of Maryland, 30 S.W. 644, 653, 654, 
35 Tex.Civ.App. 214. 

(5) "Rational man;” a sensible 
mgji, a man of good mind.—^Bottom 

V. Bottom, 106 S.W. 216, 217, 32 Ky. 
L. 494. 

(6) "Turbulent man” is one given 
to contention or of a boisterous nar- 
ture.—State v- Fletcher, Mo., 190 S. 

W. 317, 322. 

Plirases using “mem” 

(1) "Men of a county” in com¬ 
mon speech means residents.—Rix v. 
Johnson, 5 N.H. 520, 526, 22 Am.D. 
47(2. Distinguished from "freehold¬ 
ers” see 87 C.J.S. p 1374 note 90 (4). 

(3) "Men skilled in the art.”— 
Westinghouse Electric & Mfg. Co. v. 
Metropolitan Electric Mfg. Co., C.C. 

AN. T., S90 F. 661, 664. 

(3) 'Necessitous men” are not. 
truly speaking, ffee men; but, to 
answer a present emergency, will 
submit to any terms that the cred¬ 
itor may impose upon them—Rus¬ 
sell V. Southard, Ky., 12 How., U.S„ 
189, 161, 13 D.Ed. 927—46 C.J. p 586 
note 28 [b]. 

(4) "Peg-leg men.”—Brown v. 
FuiT, Iia.App., 19 So.2d SS3, 285. 

(6) "Pick-up men” as a term de¬ 
scriptive of persons engaging In 
gaming see Gaming S 1 e* 
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WORDS AND PHRASES 

AND 

MAXIMS 


IN THIS VOLUME 


Page 


Hereditas luctuosa. 885 

Judge Lynch. 889 

Limited . 560 

Limpieza de sangre. 560 

Linaje . 560 

Lincoln’s inn . 560 

Line . 560 

Linea . 561 

Lineage . 561 

Lineal. 561 

Linen . 561 

Liner. 561 

Lingual. 562 

Link . 562 

Linoleum . 562 

Linseed oil. 562 

Linters . 562 

Liqueur . 562 

Liquid. 562 

Liquidacion . 562 

Liquidate . 562 

Liquidated. 564 

Liquidating . 565 

Liquidation . 565 

Liquidator. 566 

Liquor . 567 

Liquorice. 567 

Lira . 567 

Lis. 567 

Lis alibi pendens. 567 

Lis mota . 567 

List. 632 

Lister . 632 

listerian . 632 

Listerine . 632 

Listerism . 632 

Listerize. 632 

listers . 632 

Lite. 632 


Lite pendente. 

Literacy. 

Literae. 

literae patentes regis non erunt vacuse. 

Literal . 

Literary. 

Literature . 

Litharge . 

Lithofone . 

Lithograph . 

Lithographic. 

Lithography . 

Lithopone . 

Litigant . 

Litigante .. 

Litigate ... 

Litigation. 

I^tigioso. 

Litigious. 

Litigosa ignorantia juris est potius quam sci- 

entia . 

Litisconsorte .. 

Litiscontestacion . 

Litisexpensas . 

Litis nomen omnen actionem significat, sive 

in rcm, sive in personam sit. 

Litispendencia . 

Litre .. 

Little .. 

Littoral. 

Litus. 

Litus est quousque maximus iluctus a marl 

pervenit . 

Lit[t]us mans... 

Live . 

Livelihood .. 

Lively . 

Liver... 

Livery .... 
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WORDS AND PHRASES 


Lives in being. 

Live stock .63?j 

Live-stock insurance. 

Living . 

Lloyd’s insurance . 

Load. 

Loaded . 

Loading . 

Loaf . 

Loafer . 

Loaf sugar . 

Loan. 

Loath .. 

Loathsome. 

Lobar pneumonia. 

Lobby . 

Lobbying. 

Lobt^ist. 

Lobby member... 

Lobby services. 

L’obligation . 

Lobster . 

Local . 

Local action. 

Locality .. 

Localized property . 

Locally. 

Local matters.. 

Local option. 

Local posts. 

Local purpose. 

Locate . 

Located ... 

Locating . 

Locatio. 

Location. 

Locative calls. 

Locator . 

Locatum. 

Lock .. 

Lockage. 

Locker . 

Lockout . 

Lockup . 

Locman .. 

Loco. 

Loco facti non prsestabilis, vel non praestiti, 

succedit damnum et inter esse. 

Locomotive . 

Locomotor ataxia. 

Loco parentis. 

Locum tenens... 

Locus . 

Locus contractus. 


Page 

651 Locus in quo. 

, 651 Locus poenitentiae. 

651 Locus rei sitse. 

651 Locus sigilli. 

651 Locus standi. 

651 Lode . 

652 Lodge . 

652 Lodged. 

652 Lodger .. 

652 . Lodging . 

652 Loess ... 

652 Loft . 

659 Log . 

659 Logar . 

659 Logging railroad. 

659 Logical relevancy of evidence. 

659 Logrero . 

660 Logro . 

660 Logrollers . 

660 Logrolling . 

660 Loiter. 

660 Loiterer .. 

660 Loitering . 

660 Loju . 

661 Lombards. 

662 London .. 

662 Lone engine. 

660 Long. 

660 Longa.. 

660 Longer... 

660 Longest . 

662 Longevity . 

663 Longitude . 

663 Longitudinal . 

663 Longitudinally . 

663 Longshore . 

664 Longshoreman . 

664 Long time. 

664 Longum . 

664 Lonja . 

664 Loofah. 

664 Look . 

665 Looker-on . 

665 Looking-glass . 

665 Lookout . 

665 Loom ... 

Loop . 

665 Loose . 

665 Lop . 

666 Loppings .. 

666 Lopwood . 

666 Loquendum ut vulgus, sentiendum ut docti.. - • 

666 Lord . 

666 Lord Campbell’s Act. 
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666 

666 

666 

666 

667 

667 

667 

667 

667 

667 

667 

668 
668 
668 
668 
668 
668 
668 
668 
668 

793 

794 
794 
794 
794 
79A 

794 

795 

794 

795 
795 
794 
79 ^ 
794 

794 

795 
795 

795 

796 
796 
796 
796 
796 
796 
796 

796 

797 
797 
797 
797 
797 
797 
797 
797 













































































































WORDS AND PHRASES 


Page 

Lord's day. 797 

Lorry . 797 

Lose . 797 

Loser . 798 

Loss . 798 

Lost . 798 

Lot . 839 

Lote . 841 

Loteria. 841 

Loto . 841 

Lottery .883 

Lotto .841, 883 

Loud. 883 

Louisiana . 883 

L’ou le ley done chose, la ceo done remedie a 

vener a ceo. 883 

Louver . 883 

Love . 883 

Lovely claim.883 

Low. 883 

Lower. 883 

Lowermost . 883 

Lowest. 883 

Low tide. 883 

Loyal . 884 

Loyalty. 884 

Lozenge . 884 

LIL. 884 

LS... 884 

Lt . 884 

Ltd. 884 

Luat in corpore, si non habet in loculo.. *. 884 

Lubricant. 884 

Lubricate. 884 

Lubrication . 884 

Lubricum. 884 

Lucet ipsa per se aequitas. 884 

Lucid intervals. 884 

Lucidos intervalos. 884 

Lucky. 884 

Lucrative. 884 

Lucri causa. 885 

Lucro . 885 

Lucrum . 885 

Lucrum cessans. 885 

Lucrum facere ex pupilli tutela tutor non debet 885 

Luctuosa hsereditas. 885 

Luetic dementia. 885 

Luff. 885 

Luffa. 796 

Lug.... 885 

Lugar . 885 

Lugarteniente. 885 

Luggage. 885 


Page 

Luicion. 883 

Luismo. 885 

Lujo .•. 885 

Lujuria. 885 

Lumbar region. 885 

Lumber . 885 

Lumber yard. 885 

Luminosity . 885 

Lump .. 886 

Lumper. 886 

Lumping . 886 

Lump sum. 886 

Lunacy. 836 

Lunakanawai . 886 

Lunar . 886 

Lunar month. 886 

Lunatic. 886 

Lunatic asylum. 886 

Lunaticus, qui gaudet in lucidis intervallis.886 

Lunch . 886 

Lunch counter. 886 

Luncheon .. 886 

Luncheonette . 886 

Lunge. 886 

Lupus . 886 

Lupus vulgaris. 887 

Lurch . 887 

Lure . 887 

Lutheran . 887 

Luxury. 887 

Lydford law. 887 

Lying . 887 

Lying-in. 887 

Lyle gun . 887 

Lynch. 887 

Lynching . 887 

Lynch law. 889 

Lyndhurst's (Lord) Act. 889 

Lysol. 889 

M. 889 

Macadam. 889 

Macadamization. 890 

Macadamize . 890 

Macadamized . 890 

Macadamized road. 890 

Macadamizing . 890 

Macaroni ... 891 

Machete. 891 

Machine. 891 

Machinery. 893 

Machine shop. 892 

Machine tool.. • 892 

Machinist. 894 

Mackerel . 894- 
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Made . m, 908 

Madhouse. 894 

Madman. 

Madness... 
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Mad point. 894 
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Maelstrom. 894 
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Mai. 909 

Mala .. 909 

Maestro de obras. 

Maladministration... 909 
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Magendie. 89S 
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Malady. 909 

Mala fide. 909 

Mala fides ..909 

Magis. 895 
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Magisterial . 895 

Magister rerum usus; magistra rernm experi- 
enda . 895 

Mala grammatica non vidat diartam sed in 
expositione instrumentonim mala gram- 
madca quoad fieri possit evitanda est.... 909 

Zdala in se. 909 

pi"ohibita.. 909 
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MalAna .. 909 
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Malay . 909 

Malconduct .. 909 
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Maintenance . 904 

Malt Tioa-fg^_ ino 

Maintenance and support. 905 

Maltincr. ^ 1119 

Maitiise . 906 

Malt linuor_ KA7 

Major. 906 

Maltose ... 1119 

Majore.. 906 

Maltrato de obra. 1112 


1118 









































































































W0BD8 AND PHRASES 


Page 

Maltreatment . 1112 

Maltster . 1112 

Malum.909, 1112 

Malum in se. 909 

prohibitum. 909 

Malus.909, 1112 

Malversacion . 1112 

Malversacion de caudales pubhcos. 1112 

Malversation . 1112 

Man. 1112 


Man of straw.. 

Men. 

Pecuniary loss. 

Philippine mahogany ... 

Photolithography. 

Reasonable men. 

San Domingo mahogany 

Sewing machine. 

Straw man. 

Working man. 


1119 
























INDEX TO 

LIMITATIONS OF ACTIONS 


Abandonment, 

Action, 

Administrator failing to prosecute, § 243, p. 
273 

New action after, § 290 
Revival by alias summons, § 265, p. 297 
Suspension of limitations as affected, § 261, 
p. 292 

Continuing contract, first breach as resulting in, 
§ 151 

Contract to make will, accrual of cause of ac¬ 
tion as affected, § 132 
Defense of, § 24, p. 960 

Dcanicile or residence, su^enslon of limitations 
on ground of absence, | 212, p. 246 
Employment contract, accrual of cause of action 
on, § 133, p. 50 

Homestead, accrual of cause of action as to ad¬ 
verse occupant, § 118, p. 21 
Partnership, limitations in respect of accounting 
as running from, § 124, p. 38 
Flea of limitations, S 371 

Question of law or fact, § 399, p. 550 
Wife, • 

Accnial of cause of action for separation, § 
124, p. 35, n. 85 

Disability of coverture as affected, § 230 
Abatement, 

Action, new action after, §§ 287-295, pp. 345-307 
Nuisance obstruction, accrual of cause of action 
for, § 169, p. 132 

Ability to pay, promise conditioned on as sufficient 
acknowledgment of debt, § 315 
Absconding, 

Obstruction of process, suspension of limitations, 
S 213 

Pleading, § 377, p. 513 
Suspension of limitation, § 214 
Absence, S§ 208-212, pp. 229-248 

Accrual of cause of action outside slate, sus¬ 
pension of limitations in case of, § 212, p. 
241 

Aggi*egating excessive absences, § 212, p. 247 

Beyond seas, § 200 

Burden of proof as to, § 387 

Co-debtor or co-defendant, effect of, § 212, p. 243 

Debtor of defendant, S 211 

Evidence, 

Admissibilfty, S 300 

Weight and sufficiency, § 394, p. 539* 

Foreign corporation, f 212, p. 238 
Infants, smqpension of limitations during, § 239 
Joint debtors, effect of absence of part, | 212, p. 
243 

Jury question, § 401 

lien, proceedings for enforcement as affected, | 
212, p. 234 

Nonresidents, suifpension of limitations as to, | 

212, p. 236 

WO.J.S.-71 


Absence—Continued, 

Plaintiff or creditor, effect of, § 210 
Pleading, §§ 343, 377. pp. 463, 513 
Denial of allegations as to, § 365 
Presumption of death, suspension of limitatioaB 
during period of, § 260 
Presumptions as to. § 384. p. 521 
Question of law or fact, § 401 
Statutory exceptions, § 208 

Application of, § 212, pp. 232-248 
Sufficiency of respects unsuspending operation of 
statute, § 212, p 244 
Suspension of limitations. 

Evasion of obstruction of process, $ 213 
Residence out of state as essential, § 212;, p. 

245 

Secrecy of return into Jurisdiction, § 212, p. 

248 

Temporary absence as affecting running of limi¬ 
tation, § 212, p. 244 

Absent time, presumptions arising from, § 384, p. 520 

Absolute right, remedies given as available as, § 1, 
900, n. 2 

Abstracts of title, negligence in performance of con¬ 
tract to make, accrual of cause of action, $ 161 

Acceleration of maturity, provisions for as affecting 
running of limitations, f 150, pp. 90-93 

Acceptance, written offer, paiol acceptance ae creat¬ 
ing written contract as respects limitations, f 60, 

p. 1018 

Accommodation parties, payment of obligation by, ac¬ 
crual of cause of action against principal, § 160, 
p. 107 

Accord and satisfaction, defense of, statute as bar, §' 
104 

Accounting, 

Amendment of pleading, 

Action involving, relation back, § 281, p. 338 
Relation back, $ 280, p. 330 
Continuing agency, accrual of cause of action 
as requiring, § 135, p. 54 

Counties, limitations applicable to action against 
f 83, p. 1053 

Equity, limitations applicable in suit for, § 101 
limitations applicable in suit for, g 44, p. 996 
Partition suit, bar of right, I 7 
Residuary clause respecting proceedings not oth¬ 
erwise provided for as applying, § 103^ p. 
1078 

Suspension of limitations on institution of suit 
for, i 247 

Time limitations begin to run in action for, 6 
124, p. 37 

Accounts, 

Accrual of cause of action on, g§ 163-167, pp. 111- 
122 

Acknowledgment, rendering and accepting state¬ 
ment of, g 314^ p. 888 
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Arcoiints—Continued, 

Defense of lliuitfttions on action of, pleading as 
essential, « 354, p. 4S6, n, 77 
Dimitatioim applicable to actions on, $ 72, pp. 
1057-1040 

Xote or duebill for debt on, limitations applicable 
to action on, § C3, n. 67 
Part payment on, § 321 

Partial payment by entry of credit on, § 325 
Accounts stated. 

Accrual of cause of action on, § 167 
AckncHvledgment, 

Benewal of bar, § 303 n. 81 
Writing as essential, § 316, p. 398 
Limitations applicable to actions on, § 72, p. 1030 
Payments on, mutual account as resulting, § 165, 
p. 117 

Accrual of cause of action, §! 108-204, pp. 9-216 

Absence and nonresidence, §§ 20^212, pp. 229- 
24S 

Absence at time of. 

Pleading, § 377, p. 613 
Suspension of limitation, § 212, p. 244 
Acc^eration of maturity, provisions for as affect¬ 
ing, § 150, pp. 90-93 
Account stated. I 167 
Accounting, § 124, p. 37 
Accounts, H 163-167, pp. 112-122 
Adverse daim, notice of, § 204 
Alienation of affections, 1176 
Antedated notes, i 147, n. 79 
Anti-trust laws, action under, § 168, p. 124, n. 24 
Apportionment warrants for street improvement, 
§ 149 

Attorneys, compensation, § 135, p. 55 
Bailment contract, § 142 
Baxik deposits, § 145, p. 72 
Bank notes, § 147, p. 83 

Banks, liability of ofSicers and stockholders, § 

122, p. 30 

Based on failure to discover after inquiry, $ 193 
Bills and notes, § 147, pp. 77-84 
Bills of exchange, § 147, p. 79 
Bonds, f 148, pp. 84-90 
Breach of marriage promise, § 153 
Burden of proof, § 386, p. 583 
Cancellation of instruments, § 124, p. 35 
Capacity to sue and be sued, necessity, § 111 
Certificates of deposit, § 145, p. 73 
Certified checks, f 147, p. 80 
Civil proceeding other than action, § 115 
Commencement of action, computation of period, 
§ 262 

Community property, § 222 
Computation of limitations period, § 262 
Concealment of causey 

Effect of, i 206, pp. 219-220 

Concealment by others and defendant, § 
207 

Concealment of existence as affecting, § 121, p. 27 
Coni^iracy, § 168, p. 124 

Constables, misfeasance or nonfeasance in office, 

§ 177, p. 147 

Constructive fraud, action based on, § 188, p. 186 
Constructive notice, sufficiency, § 204 
Constructive trust, § 179, p. 154 
Continuing contracts, §| 151-154^ pp. 93-96 


Accrual of cause of action—Continued, 

Continuing seepage, § 173 
Continuing tort, § ICO, pp. 127-134 
ilalpractice, § 174, p. 143 
Continuing trespass, 

Cutting and carrying away timber, § 171 
Personal injury caused by, § 174, p. 141 
Continuing trusts, § 178 
Contracts, post 
Contribution, suit for, § 116 

Persons Jointly liable, action for, § 160, p. 
108 

Copyright infringement, § 169, p. 127, n. 59 
Corporate officers, liability, § 122, p. 29 
Covenants in sale of realty, breach of, § 139 
Current accounts, § 165, pp. 112-119 
Demand, post 
Depoi^ts, § 145, pp. 71-74 

Determination of applicable law as governed by, 
§ 4, p. 918 

Disabilities affecting, generally, post 

Disability benefits, § 146, p. 75 

Diversion (ff waters, § 172, pp. 133-139 

Dormant trusts, § 179, p. 152 

Duebills, partnership transaction, § 147, p. 80 

Duress, action based on, § 197 

Enticement, § 176 

Equitable actions and remedies, § 124, pp. 34r90 
Factors, failure to remit proceeds of sale, § 135^ 
p. 58 

Failure of former action, § 292, pp. 358-362 
False imprisonment, § 175 

Fiduciary relations, actions involving, § 179, p. 162 
Foreclosure of mortgage, 8 118, p. 22 
Foreign corporations, absence after, 8 212, p. 241 
Forfeitures, 8 120 
Fraud, post 

Future event, right dependent on, 8 110 
Guaranty, 

Continuing contracts of, 8 1&4 
Contracts of, 8 140 

Ignorance of cause in general, § 205, pp. 216^ 219 
Implied contract, 88 158-160, pp. 99-109 
Implied trust, 8 179, p. 154 
Imprisonment effect of, 8 241 
Indemnity, contracts of, 8141 
Infants, generally, post 
Installments, debts payable in, § 156 
Instruments for payment of money, §8 146-150; 

pp. 74-03 
Interest, § 157 
Interest coupons, 8148, p. 87 
Interference with marital relations, § 176 
Jury questions, time of, 8 399, p. 550 
Knowledge, requirements as to, 8 205, pp. 216-219 
Libel and slander, § 168, p. 124 
License fees, 8121, p. 27, n. 14 
Life insurance policy, § 146^ p 76 
Malicious prosecution, 8 175 
Malpractice, 8 174, p. 142 
Mandamus, § 115 

Marital lelations, interference with, { 176 
Marriage, breach of promise, 8 153 
Merchants, accounts with factors or servantsu S 
166 

Misconduct of public officers, § 177, pp. 146-149 
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Accrual of cause of action—Continued, 

Misfeasance in ofiOLce, sheriffs and constables^ § 
177, p. 147 
Mistake, 

Actions based on, § 198 
Recovery of money paid under, § 159, p. 105 
Money paid, § 160, pp. 106-109 
Money received, recovei-y of, § 159, pp 101-108 
Mortgages, rights and remedies as to, § 118, p. 22 
Mutual accounts, § 165, pp. 112-119 
Naked ti-usts, § 179, p. 152 
Neglect of duty imposed by contract, § 161 
Negligence, 

Actions based on, § 168, p. 123 
Public officer, § 177, pp, 146-149 
New action after dismissal, nonsuit, etc., §§ 287- 
295, pp. 345-305 

Nonfeasance in office, sheriffs and constables, § 
177, p. 147 

Notaries public, wrongful conduct, § 177, p. 147 

Notice, necessity, § 204 

Nuisance, § 169, p. 130 

Obstruction of water, § 172, pp. 135-139 ,, 

Offer performance, § 203 
Officers’ bonds, § 148, p. 85 
Open account, § 164 
Overpayments, recovery of, § 169, p. 102 
Parol trust, S 179, p. 152 
Partition, § 124, p. 34, n. 83 
Partnei*ship ac<*ountlng, § 124, pp. 38, 39 
Payment out of particular fund or in particu¬ 
lar manner, provision for, § 113 
Penali-ies, § 120 
Percolation, injury from, § 173 
Perfonnance, 

Ronds conditioned for, § 148, p. 84 
Nogligence in respect of, $ IGl 
Performance of conditions, $§ 109, 200, pp. 204- 
207 

Tender and offer of, § 203 
PcrHoiial injiiriOH, § 174, pp. 130-144 
Personal properly, title or possession, § 119 
Pleading, §$ 300, 302 
Pledges, $ 144 

Pollution, successive injuries from, § 109, p. 132 
Post-dated notes, 8 147, p. 79 
ProcHiSs, sheriffs or constables, defaults in re- 
sjiect of, 8177, p. 147 
Quasi contracts, 88 IHH-lOO, pp. 09-109 
Quasi contracts of indemnity, 8 141 
Quieting title, 6 324, p 30 

Real projierty, actions involving title to or pos¬ 
session of, 88 PP-18-23 
Reduction of excessive donation, § 123 
Rofonnatiou of instruments, 8 124, p. 35 
Rep('al of statute prior to, 8 *'> 

Replevin, 8 

Resulting trusts, 8 170, p. 153 
Retroactive effect of statute, 8 4, p. 014 
Riparian rights, 8 172, p. 130 
Security for debt, effect of taking, 81-02 
SeducUon, 8 108t P-125 
Seepage, injury from, 8173 
Sot-off and counterclaim, § 117 
Severable contracts, 88 155-157, pp. 00-09 
Sheriffs, misfeasance or nonfeasance in office, 8 
177, p. 147 


Accrual of cause of action—Continued, 

Silicosis, employee’s right of action against 
ployer, § 174. p. 142, n. 6 
Specific performance, 8124, p. 36 
Statute as running from time of, § lOS 
Statutory liability, 8 121, pp. 20-29 
Stockholders’ liabUity. 8 122, p. 29 
Subrogation, § 124, p. 36 

Subsequent accrual of new cause of action, ef¬ 
fect of, § 114 

Successive penalties^ 8 120 

Support and maintenance, continuing contract 
for, § 152 

Surety, fraud of principal, 8 188^ p. 188 

Taxes and assessments, recovery of, 8 121, p. 28 

Temporary nuisance, 8 169, p. 131 

Tender of performance, 8 203 

Test in determining, 8 109, p 14 

Timber, unauthorized cutting and removal, 8 171 

Time of, § 109, pp. 11-14 

Jury questions, 8 399, p. 550 
Notice required to start running of limita¬ 
tion, § 204 

Right dependent on future event, 8 3.10 
Title, breach of warranty, 8 138 
Torts. 88 168-177, pp. 122-149 

Continuing or repeated injury, 8 169, pp. 127- 
134 

Trespass to try title, 8 118, p. 20 
Tribunal open to suit, necessity, 8 132 
Trover and conversion, 8 3.68, p. 125 
Trusts, 

Actions relating to, §§ 178-182, pp. 149-174 
Changing status of debtor to that of trustee, 
8 181 

Termination and repudiation of trust, 8 182, 
pp. 167-174 
Undue influence, 8 167 
United States, action against, 8 121, p. 28 
Unjust enrichment, 8 158, n. 83 
Unlawful detainer, 8 118, p. 20 
Usury, 

Action to recover usury paid, 8 158 
Penalty for, 8 120 
Vendor’s lien, § 118, p. 21 
Voluntary trust, 8 179, p. 161 
Wairant, 8 148, pp. 84-00 
Warranty, breach of, 8 138 
Acknowledgment of debt, 88 302-321, pp. 368-428 
See, also, Admissions, generally, post 
Ability to pay, promise conditioned on, 8 315 
Absolute acknowledgment as essential, 8 308, p. 
377 

Account, rendering or accepting statement of as 
sufficient, 8 314, p. 388 
Actions renewed or revived by, 8 303 
Admission of debt as essential, 8 308, p. 377 
Amended pleading setting up, running of limita¬ 
tions, 8 281, p. 337 

Amount admitted, revival only to extent of, 8 
320, p. 422 

Arbitration, offer of, 8 314, p. 390 
Assigned cause of action, 8 319, p. 415 
Assignment for benefit of creditors as, 8 31A P- 
388 

Assumption of mortgage, 8 318, p. 409 
Revival of debt, § 320, p. 420 
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A^owledinnent of debt—Continued, 

Balance sheet, listing of debt on, $ 314, pl 389 
Bankruptcy, 

Admission as sufficient, f 314, p. 388 
Sworn statement to daim filed in as suffi¬ 
cient, § 317, p. 400 
Burden of proof as to, § 389 
Certainty, § 311 
Check, 

Giving of as sufiicient, f 314, p. 389 
Signing and delivery to creditor as^ $ 317, 
p. 400 

Commencement of action prior to, § 304 
Community debt, § 318. p 408 
Compromise, offer of, S 314, p. 390 
Conditional promise sufficient as, § 315 
Conditions accompanying, effect of, § 313 
Conjecture, sufficiency of acknowledgment resting 
on, S 311 note 94 

Consideration, reference to as essential, § 317, p. 
400 

Consideration of entire acknowledgment in deter¬ 
mining sufficiency, § 315 
Contingent liability. § 308, p. 377, n. 74 
Counties, claims against, § 318, p. 411 
Date of. 

Parol evidence as admissible to show, $ 393 
Writing evidencing as essential, § 317, p. 400 
Deceased debtor, admissibility of evidence as to, 

I 303 

Declaration of inability to pay accompanying, f 
313 

Denial of liability, expressions indicating, S 313 
Drainage districts, § 318, p. 411 
Duress in obtaining, Jury question, $ 402 
Effect of admission, § 309 

Employed promise to pay as essential, $ 308, p. 
378 

Endorsement of renewal on note as sufficient, $ 
314, p. 389 
Endorsers, 

Interruption of limitation by ac^owledgment 
of maker, § 318, p. 405 

Suspension of limitations by acknowledgment 
of maker, § 318, p 405 
Evidence, 

Admissibility, § 391 
Sufficiency, § 390 

Executors or administrators, S| 318, 319 pp. 41% 

414 

Existing debt, necessity, S 312 
Extension of time, request for as sufficient for 
purpose of, § 314, p. 386 

Eiduciaries, scheduling debt in account as, § 
314, p. 389 

Forbearance and collection of debt as, $ 314, p. 

386 

Foreign war governing, pleading, S 343, p. 470 
Form, § 311 
Fraud, efltect of, § 309 
Fraud in obtaining, jury question, | 402 
Future time, e^qpression of willingness to pay as, 

§ 313 

General admission o(f indebtedness as sufficient, 

S 306 

Guarantor, suspension of limitations, § 318, p. 405 
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Acknowledgment of debt—Continued, 

Guardian, revival of bar debt against ward, § 
318, p. 404 
Heirs, 

Acknowledgment to as sufficient, § 319, p. 
414 

Revival of ancestor’s debt, § 318, p. 404 
Husband or wife, § 318, p. 407 
Identification of debt, necessity, § 306 
Identity of cause of action, Jury question, § 402 
Identity of debt, evidence as to, § 396 
Identity of indebtedness, parol evidence as ad¬ 
missible as to, 5 393 
Implied promise to pay, § 309 
Inability to pay, declaration of as affecting, S 
313 

Inconsistent statements of circumstances negativ- 
Ing, promise to pay, § 313 

Inference of promise to pay as essential, 5 308, p. 
377 

Installments, promise to pay In, 5 315 n. 78 
Intention, agency as determinable by, § 317, p. 
400 

Intention as determinative of sufficiency, § 31A 
p. 3S5 
Interest, 

Agreement to pay as, § 314, p. 387 
Offer of payment exclusive of, § 314, p. 390 
Revival of debt as reviving claim for, $ 320, 
p.418 

Irrigation districts, § 318, p. 411 
Joint debtors, suspension of limitations, § 318, p. 
405 

Judicial proceeding, admission of debt in, | 314, 
p* 392 

Jury question, § 402 

Justness of claim, confession of as essential, i 
308, p. 379 

Iiiability to pay, showing of, § 308, n. 379 
Mortgages, S 310 

Debt secured by, § 318, p. 408 
Revival by, $ 320, p. 419 
Municipal corporations, { 318, p. 410 
New promise accompanying, necessity, } 314; 5 
317, p. 399 

Note, giving or renewal ot as sufficient, S 314, p. 
386 

Operation and effect, § 320, pp. 415-422 
Parol evidmme as admissible to show date o% i 
393 

Part payment as, S ^ 

Partial adknowledgment, 5 311 
Partial payment, offer ot i 314, p, 390 
Partnership, § 318, p. 406; § 319, p. 414 
Bookkeeping enteries as, { 317, p. 401 
Payment, declaration of accompanying; S 313 
Performaifcce of conditions attached to promise^ 
I 315 

Persons by whom made^ § 318, ppi 402-412 
Persons to whom made, { 319, pp. 412-415 
Pleading, § 342 

Defense, promise not plead as, } 314^ 386 

B^y, 5 375 

Sufficiency, S 343, pc 469; | 317, p. 514 
Pledge as, 5 814^ p. 387 
Present existence of debt, necessity; | 312 
PresumptLons as to, 5 385 
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Acknowledgment of debt—Continued, 

Promise to pay, 

Implication of, § 309 
Infeience of as essential, § 308, p. 378 
Hebuttal of inference of, § 313 
Proof, § 381 

Quasi municipal corporations, § 318, p. 410 
Question of law or fact, § 402 
Hebuttal of presumption of piomise, § 313 
Receivers, suspension of limitations, § 318, p. 

404 

Reference, stipulation for as sufficient, i 314, p. 

300 

Reference to debt, § 306 
Refusal to pay accompanying, § 313 
Renewal of note as sufficient, § 314, p. 389 
Replication or reply, pleading by way of, §§ 375, 
376 

School districts, 8 318, p. 411 
Secondary evidence, proof by, § 391 
Seoul Ity, 

Giving of as sufficient, 8 314, p 387 
Revival of, 8 320, p. 418 
Set off, claim of as affecting, 8 313 
Settleinont. promise to settle as sufficient, 8 314, 
p. 388 

Several writings gathering from, 8 317, p. 401 
Sewer district, 8 318, p. 411 
Statement of account, rendering or acceptance as 
sufficient, 8 314, p. 388 
Stipulation as, 8 314, p. 380 
Street improvement district, 8 318, p. 411 
Subsequent act of debtor as affecting, 8 320, p. 
422 

Sufficiency, 8 308, pp. 376-370 ; 8 311 

Particular acknowledgment, 8 314, pp. 384- 
303 

Surety, suspension of limitations by, 8 318, p. 

405 

Surmise, 8 311, n. 04 

Tax return, listing of debt on as, 8 314, p. 389 
Third persons, 8 310, p. 412 
Sufficiency, 8 318, p. 403 
Time of making, 8 304 
Unexecuted will, sufficiency, 8 314, p. 301 
Unqualided and unconditional acknowledgment as 
essential, 8 308, p. 377 
Voluntary character, 8 308, p. 370 
Willingness to pay, selling of as essential, 8 308, 
p. 370 

Wills, provisions in as sufficient in as, 8 314, p. 

301 

Writing, necessity and sufficiency, 88 316, 317, pp. 
305-402 

Acquicsccu<*o, waiver by, 8 34, p. 060 
Actions, 

Accrual of cause of action, generally, ante 
(lommonecmcnt of action, goucrally, post 
Not Kpocifically provided for, limitations applica¬ 
ble, 8 103, pp. 1076-1087 

Statutes as applying only to remedies by, 8 83, 
p. 081 

Suspension of limitations, admission of debt In, 
8 314, p. 302 

Adequate remedy at law, equitable trust, accrual of 
cause of action, 8170, p. 152 


Administrators. Executors and administrators, gen¬ 
erally, post 
Admissions, 

See, also, Acknowledgment, generally, ante 
Demurrer, waiver of defense by, § 350 
Estoppel as result of, 8 25, p. 067 
Exception of prescription, 8 352 
Pait payment, generally, post 
Receipt constituting, limitations applicable^ 8 
64 

Advancements, part payment by, 8 328 
Adverse claim, 

Depositary, assei*tion of as essential to running 
of statute, § 145, p. 71 

Trusts, repudiation of and assertion of adverse 
claim, 8 132, p. 160 
Adverse possession, 

Absence of defendant, statutory exception as ap¬ 
plicable to suits for, 8 212, p. 233 
Accrual of cause of action. 

In respect of realty as requiring, 8 118» P- I® 
Notice. § 264 

Coverture, disability of, 8 227 
Disabilities arising, cumulative or successive dis¬ 
ability, § 210. n. C 

Limitations applicable In actions Invohing, 8 34 
Agents. Principal and agent, generally, post 
Aggregating excessive absences, suspensions of Umr 
itations, 8 212, p. 247 
Agreements. Contracts, generally, post 
AJias precess, commencement of action for limltar 
tion purposes, issuance of, § 265, p- 295 
Alien enemy, suspension of limitation § 258 
Alienation of affections, 

Acci-ual of cause of action, 8176 
Limitations applicable to actions for, 8 73, n. 33; 
8 74, p. 1045; 8 78, n. 78 

Alimony, accrual of cause of action, installment pay¬ 
ments, 8 136 
Amendments, 

Claim against deoedeut’s estate, suspension of 
limitations, § 298 
Parties, 

Commencement of action for limitation pur¬ 
poses, 8 275 

New parties brought in by, 8 276, p. 311 
Substitution by, commencement of action for 
limitation purposes as affected, 8 277 
Pleading, post 

Process, commencement of action for limitation 
puiTWses, 8 273 
Statute, 8 3 

Amicable adjustment, estoppel as result of inducing 
belief of, § 25, p. 066 

Analogy, extension of limitations by, 8 33, p. 981 
Ancient wrongs, protection against, suspension of lim¬ 
itations in respect of persons trader disability, 8 
216, n. 86 

Annulment ^ 

Marriage for fraud, limitations applicable in ac¬ 
tion for, 8 91, p. 1065 

Simulated sales, action as prescriptible, 8 6» P- 
922 

Answer. Plea or answer, generally, post 
Antedated notes, accrual of cause of action on, 8 
147, p. 79 

Anticipating defense, pleading, 88 340-343, pp. 469-470 
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Anti-trust laws, 

Accmal of cause of action under, S ICS. P-124, n. 
24. 

Limitations applicable to action under, S 83| p. 
1054; § 89, p. 1062 
Appeal and error, § 406 

Attorney employed to prosecute appeal, accrual 
of cause of action for compensation, § 135, 
p. 56, n 86 

Bonds, limitations applicable to actions on, § 55 
New action after reyersal, § 294 
Time for, § 287, p 351 

Nonsuit, finality as respects new action after, 
i 387, p. 351 
Presumptions on, § 406 

Suspension of proceeding pending appeal, § 248 
Appearance, 

New action on failure of original, effect of, { 287, 
p. 349 

Nonsuit for failing to appear new action after, § 
291, n. 70 

Apportionment warrants ^or street improvement, mn- 
nmg of limitations against action on, f 149 
Appropriations, receivership, suspension of limita¬ 
tions pending, § 249 
Arbitration, 

Acknowledgment of debt, offer of, $ 314, p. 390 
Implied waiver from submission to, § 24, p. 961 
Suspension of limitations on submission to, § 255 
Arrest, malicious prosecution, limitations as running 
from date of, S175 
Arrest of judgment, 

Defense as available on motion in, $ 351, p. 479 
New action after, § 287, p. 345 
Arrest of statute. Suspension of limitations, general¬ 
ly, post 

Assault, amendment of pleading in action for, rela¬ 
tion ba<±, § 280, p. 331; §281,p.338 
Assault and battery. 

Limitations applicable to actions for, } 74, pp. 
1044,1045 

Trespass on realty accompanied by, accrual of 
cause of action, $ 174, p. 141 
Assessments, 

Accrual of cause of action for, | 156; § 121, p. 
28 

Conditions precedent, § 125, p. 42 
Limitations applicable to actions for collection, 
983, p. 1054 

Recovery back, accrual of cause of action for, § 
159, p, 103 

Assets, 

Absent person designating resident for service of, 
running of limitations as affected, § 212, p. 
238 

Foreign corporations, provisions for service as af¬ 
fecting suspension of limitations by absence 
or nonresidence, 9 212, p. 238 
Assignees, part payment by, § 331, p. 439 
Assignment, 

Acknowledgment or new promise respecting as¬ 
signed cause, § 319, p. 415 
Bar as applying to assigned claim, § 18, p. 954 
Beneficiary of trust, running of limitations as 
against trustee as affected, § 180 
Assignment for benefit of creditors, 

Acknowledgment as result of, § 314^ p. 388 


. Assignment for benefit of creditors—Gontinned, 

Corporations, stockholder’s liability, accm^ of 
cause of action, § 125, p. 42 
Exemption from operation of statute, § 179, p. 159 
New promise, revival of debt by, § 314, p. 388 
Bight of assignee to plead statute^ 9 22 
Suspension of limitations, 9 249 
Filing of claim, 9 297 
Assumpsit, 

General issue, defense as available under plea 
of, 9 379 

limitations applicable to actions of, 9 44, p. 994 
Assumption of indebtedness, mortgages, limitations 
applicable to action based on, § 56 
Assumption of mortgage, 

Accmal of cause of action In respect of, 9 126 
Acknowledgment and new promise by grantee, 
revival of mortgage, 9 320, p. 420 
Intermption of limitation by, 9 318, p. 409 
Limitations applicable in action based on, 9 S3 
Payments by grantees assuming, effect of, 9 331, 
p. 448 
Attachment, 

Bond for rdease, accmal of cause of action on, 
9 148^ p. 85, m 51 

Custody of proi>erty, accmal of cause of action 
against sheriff for defaults, 9 177, p. 148 
Wrongful attachment, accmal of cause of action 
for, 9 168, p. 124, n. 27 

Attempt, commencement of action, suspension of ac¬ 
tion, 9 268 

Attested notes, limitations applicable to actions on, § 
63. 

Attorneys, 

Compensation, accmal of cause of action for, § 
135, p. 55 

Contracts with, accmal of cause of action on, § 
135, pp. 53-59 

Failure of action because of negligence of, new 
action on, 9 292, p. 361 

Failure to pay over money collected, accrual of 
client’s cause of action for, 9 135, p. 57 
Fraud, notice to as notice to client as respects 
mnning limitations, 9 130 
Moneys collected by, accmal of cause of action 
for, 9 159, p 102 

Neglect or breach of duty, accrual of cause of ac¬ 
tion for, 9 135, p. 67 

Negligence, limitations applicable to actions 
based on, 9 69, p. 1036 

Offer to pay debt of client suspending running of 
statute, 9 318, p. 403 

Promise to pay made to as sufficient, 9 319, p. 414 
Receipt of money for payment to third person, 
mnning of limitations in respect of, 9 179, p. 
158 

Submission of controversy to, suspension of limi¬ 
tations pending, 9 250 
Attorneys’ fees, 

Amendment of pleading in action for, relation 
back, § 280, p. 331 

Foreclosure, bar of debt as precluding, 9 9, p. 929 
Auditors, defense of as available on bearing before, 

9 853 

Avoidance of bar. 

Burden of proof as to matters in, 9 386, p. 526 
Bvidencei weight and sufficiency, 9 394^ p. 538 
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Avoidance of bar—Continued, 

General issue, pleading under, § 379 
Pleading in, §§ 376-378, pp. 509-616 
Presumptions as to, § 3^, p. 521 

Award, fraud, limitations applicable in action for re¬ 
lief against, § 91, p. 1064 

Bail, 

Becovery of deposit, accrual of cause of action 
for, § 159, p. 194 

Sheriff taking insufficient bail, accrual of action 
against sheriff for, § 177, p. 147 
Suspension of limitations in respect of person out 
on, § 241, n. 45 

Bailment, accrual of cause of action on contracts of, 
§ 142 

Balance sheet, acknowledgment, listing of debt on, § 
314, p. 389 

Bank bills, limitations applicable to actions on, § 63 

Bank deposits. 

Accrual of cause of action for, § 145, p. 72 
Limitations applicable to. 

Action by depositor, § 69, p. 1035 
Action to recover, § 65 

Bank notes, accrual of cause of action on, § 147, p. 
83 

Bankruptcy, 

Acknowledgment, 

Admission in, § 314, p. 388 
Debt made to creditor acting in behalf of as¬ 
signee, § 310, p. 414 

Sworn statement for claim filed in, § 317, p 
400 

Amount proved in, limitations applicable to ac¬ 
tions on, 8 72, p. 1040, n. 0 
Attorney’s fees, commencomont of limitations, 8 
135 , p. no, n. m 

Corporations, accnial of cause of action on stock 
sulwcripLioiis, 8 125, p. 42 

Joint maker of note, part payment by, 8 331, p. 
440 

Part payment, 

trustee in, 8 331, p. 439 
Hffoct as respects <*lalm in, 8 339 
Privilege of pleading statute as passing to credi¬ 
tors or tmstee, 8 22 

Promise to pay note on discharge in, accrual of 
cause of action, 8 147, p. 78, n. 02 
Suspension of limitation pending proceeding, 88 
249, 207 

Banks, . 

Checks, refusal to pay as repudiation of trust 
starting running of limitations, 8 182, p. 171, 
n. 30 

Collections, accrual of cause of action for neglect 
or default in making, 8101 
Deposits, application on matured debt as affect¬ 
ing limitation, 8 422, p. 420 
Dire<*t.ors as trustees as respects running of lim¬ 
itations, 8 179, p. ICO 

Insolvency, accrual of cause of action against di- 
Wictor for receiving deposits with knowledge 
of, 8 122, p. 33 

Liability of OJlIlccrs and stockholders, accrual of 
cause of action, 8122, p. 30 
Stockholders, generally, post 


Bar, 

Acknowledgment or a new promise after, opera¬ 
tion of, 8 320, p. 416 

Amendment of pleadings, allowance to prevent; 8 
279, p. 320 

Avoidance of bar, generally, ante 
Debt as affecting security, 88 8-11, pp. 927-934 
Estoppel to assert, 8 25, pp. 962-968 
Evidence as to, weight and sufficiency, 8 394, pi. 
536 

Interest, bar of principal as resulting in, 8 157 
Operation and effect of statute as, 88 6-32, pp. 
920-081 

Persons to whom and against whom available^ 
88 13-23, pp. 935-958 
Remedy only as barred, 8 6, p 922 
Repeal of statute as affecting, § 5 
Security as affecting debt, 8 13 
Separate remedies, bar of one as affecting other, 
§7 

Trustees, right of cestui que trust as barred by, 
8 19, p 959 

Waiver, 8 24, pp 958-962 

Barred claims, equities based on, power to create, 8 
6, p. 920, n. 70 

Belligerent nations, suspension of limitations be¬ 
tween citizens as, 8 259 

Beneficial plaintiff, commencement of action from 
limitation purposes bringing in by amendment, 8 
276, p. 312 

Beneficiary, trust, bar against trustee as bar against 
right, 8 19, p. 955 
Bills and notes, 

Accrual of cause of action on, 8 147, pp. 77-84 
Acknowledgment, giving for renewal of note as, 8 
314, p. 380 

Amendment of pleadings in actions on, r^ation 
back, 8 280, p. 333; 8 281, p. 339 
Cross-demands as constituting mutual accounts, 
8 165, p. 116 

Indorsement of payments on, effect of, 8 326 
Law governing in actions on, 8 28 
Limitations applicable to actions on, 8 63 
Notes under seal, 8 54 
Part payment by note, 8 329 
Repeal of limitation statutes, Negotiable Instru¬ 
ments Act, 8 5, n. 64 

Sureties, accrual of cause of action against prin¬ 
cipal for money paid on, 8 160, p. 107 
Waiver of limitations by provisions m, 8 24, p. 
961, n. 81 
Bills of exchange, 

Accrual of cause of action, 8147, p. 79 
Cross-demands as constituting mutual accounts, 
8 165, p. 116 

Limitations applicable to actions founded on, 8 
63 

Note on footing of, limitations applicable to ac¬ 
tion, 8 63, n. 67 
Bills of lading. 

Limitations applicable to actions, 8 60, p. 1021, n. 
49 

Based on implied liability arising from, 8 59 
BiRs of sale, wages, runoing of limitations, 8 146, p. 
75, n, 66 
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Slue sky laws, 

Amendment of pleading in action involving, ra¬ 
tion back, S 281, p. 338 

Hescisslon for fraud, limitations applicable, i 83, 
p. 1031, n. 7 

Board, 

Part payment; 

Amount owing for, S 338 
By furnishing, § 329 

Boards, proceedings before to revoke licenses. § 102, 
n. 73 
Bonds, 

Accrual of cause of accion on, § 14S, pp. S4~00 
Amendment of pleading in actions involving, re¬ 
lation back, § 2S0, p. 331; $ 281, p. 338 
Deposit of money by way of, running of limita¬ 
tions as to, § 179, p. 109 
Executors and administrators, post 
Guardian and ward, post 
Indorsement of payments on, effect of, § 326 
Interest coupons, accrual of cause of action on, { 
143. p. 88 

Law governing in actions on, { 28 
Limitatjons applicable to actions on, § 55 
Penalty or forfeiture, action on as action to re¬ 
cover, § 89. p. 1061 
Part payment, § 321 

Public officer, limitations applicable to actions 
on, i CO, p. 1018 

Sheriff taking insufficient bond, accrual of cause 
of action for, § 177, p. 147 
Book accounts, 

Accrual of cause of action based on, { 164 
Limitations applicable to actions on, § 72, p. 1038 
Book entries, 

Part payment shown hy, sufficiency, § 325 
Partnership, acknowledgment of debt as evidence 
by, § 317, p. 401 

Boroughs, defense as available to, § 17, p. 950 
Borrow pits, seepage from causing damage, accrual 
of cause of action, 1173, n. 86 
Breach of condition, performance bond, limitations as 
running from date of, § 148, p. 84 
Breadi of contract Contracts, generally, post 
Breach of covenants; 

Accrual of cause of action for, i 139 
Limitations applicable in action for, $ 56 
Breach of duty, attorneys, accrual of client’s cause 
of action for, § 135, p. 57 
Breach of marriage promise. 

Accrual of i.ause of action on, § 153 
Limitations applicable to action for, § 44, p. 995, 
n. 24 

New promise, § 303, n. 90 

Brokers, contracts with, accrual of cause of action 
for breach, f 134 
Building contracts, 

Accrual of cause of action on, § 125, p. 41, n. 37 
Amendment of pleadings In actions on, relation 
back, § 280, p. 331 

Buildings, limitations applicable in actions to recover, 
S34 

Bulk sales law. 

Limitations applicable to actions based on viola- 
lation, § 73, n. 21 


Bulk sales law—Continued, 

Sale in violation of, limitations applicable in a<^ 
tion to enforce right of creditors $ 83, p. 
1053 

Burden of proof, §{ 386-389, pp. 523-530 
Absence of non residence, § 387 
Accrual of cause of action, § 386, p. 523 
Acknowledgment, § 389 
Avoidance of bar, matters in, § 386, p. 526 
Concealment, §3^ 

Fraud, § 388 

Emowledge of fraud, § 388 
Mistake^ § 388 
New promise, $ 389 
Part payment, $ 389 

Party pleading statute as having, S 38^ P- 523 
Sealed instruments, § 386, p. 526 
Shifting of, § 386, p. 525 
Trust relation, i 388 

Business ofBlce, non resident having, suspension of 
limitation on ground of absence, § 212, p. 246 
Buyer, 

Mixed question of law and fact, § 399 p. 548 
Part payment before or after, effect of, f 334 
Call, bond with date of payment dependent on, run¬ 
ning of limitations, § 148^ p. 87 
Canals, seepage from resulting in damage, accrual of 
cause of action, § 173, n. 86 
Cancellation of instruments, 

Accrual of cause of action, § 124, p. 35 
Discovery of mistake, limitations as running 
from time of, $ 198 
Fraud, 

Limitations applicable in action for, § 91, p. 
1066 

Limitations as running from discovery, { 
184, p. 180 

limitations applicable, §§ 36, 96 
Besiduary clause respecting proceedings not ^e- 
dffcally provided for, § 103, p. 1077 
Cancellation of remedy, operation of statute as, S 6, 
p. 924^ n. 88 

Capacity to sue and be sued, necessity, § 111 
Carriers, 

Breadb of contracts of carriage, accrual of cause 
of action on, § 143 

Overcharges, limitations applicable to actions 
for, § 60, p. 1022 

Warehousemen, limitations applicable to action 
on contract as^ § 49 

Case; limitations applicable to actions on, § 73 
Cash bail, sheriff illegally surrendering, accrual of 
cause of action against sheriff for, § 177, p. 147 
Cash transactions, mutual accounts as including, § 
165, p. 117 

Cashier’s chedcs, accrual of cause of action on, $ 147, 

p. 80 

Catchall provisions, proceedings not specifically pro¬ 
vided for, i 103, p. 1076 

Cause of action, bar of remedy as affecting, $ 6^ p. 
922 

C^eteries, lands in as sublect to statutes, § 17, p. 

947, n. 4 
Certainty, 

Acknowledgment or new promise, §S 306; 311 
Part payment, § 322, p. 426 
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Certificates of deposit, 

Accraal of cause of action on, § 145, p. 73 
Limitations applicable to actions on, § 65 
Certificates of indebtedness, municipalities, limita¬ 
tions applicable to actions on, § 57 
Certified checks, accrual of cause of action on, § 147, 

p. 80 

Certiorari, new action on failure of original, stat¬ 
ute as including, § 288 

Cessation of dealings, account rendered as result of, 
running of limitations, § 167 
Cestui que trust. 

Operation of statute as between trustees and, § 
19. pp. 954-957 

Running of limitations as between others and, 
§ 180 

Change in parties, new action on failure of original, 
§ 293 

Change in status, mutual accounts, running of limita¬ 
tions as dating from, § 165, p. 118 
Change of domicile, absence from state amounting to, 
suspension of limitation, § 212, p. 245 
Chattel moitgages. 

Bar of debt as affecting security, § 9, p. 931 
Running of limitations as afiected by taking, § 
162 

Chattels, part payment with, § 329 
Check stubs, part payment admissibility to shoiT i 
392, m 38 
Checks, 

Accrual of cause of action on, § 147, p. 80 
Acknowledgment of debt, 

Delivery to creditor as, § 317, p. 400 
Giving of us sufiiciont § 314, p. 389 
Amendment of pleading in actions on, relation 
back, $ 280, p. 331; § 281, p. 338 
Bank’s refusal to pay as repudiation of trust 
starting running of limitations, S 182, p. 171, 
n. 39 

Law governing in actions on, § 28 
Limitations applicable to action to recover on, § 
63 

Money received by payment by, accrual of cause 
of aclioii for recovery, § 150, p. 102 
Fart payment, § 329 

Evidence of, f 397, p. 544, n. 42 
Fresontmeut as sufidcient demand to start run¬ 
ning of limitations in respect of bank de¬ 
posits, g 145, p. 73 
Children. Infants, generally, post 
Circuitous proceeding. 

Suspension of limitations by commencement, g 
261, p. 293 

Suspension of limitations, pendency of action 
relating to legality of mortgage, § 261, p. 293 
Circumstances, tt lists, repudiation proved by as re¬ 
spects ninning of limitations, g 182, p. 171 
Circumstantial evidence, fraud, proof by, sulliciency, 
g tm 

Citation. Frocess, generally, post 
Civil death, suspension of limitations on ground of, 
g 241, note 45 

Claim and delivery, limitations applicable in action 
for, g 43, n. 8 

Claimants of pi’opcrty in or out of possession, stat¬ 
utes as applying in favor of or against, g 23 


Glass, \ 

Application of statutes limited to, g 13, p. 936 
Conflict of general limitation law applicable to^ 
g 3, p. 909 

Limitations applicable to, validity, g- 2 , p. 906, n. 
44 

Clayton Act, treble damages, limitations applicable 
to action, g 75, n. 76; g 83, p-1054 
Clerks of court. 

Bonds, limitations applicable to actions on, g 55 
Moneys received by as held in trust as respects 
running of limitations, g 179, p. 162 
Closed transactions, plea of limitations as applicable 
in, § 6 . p 921 
Cloud on title. 

Accrual of cause of action to remove, g 124, p. 36 
Cancellation of instrument casting, statute as ap- 
plymg, g 23 

Co-debtors, part payment by one effect of, g 331 
p. 445 

Coercion, part payment procured through, sufdciency 
g 322, p. 426, p. 23 
Collateral security. 

Absence of obligor in bond secured by as sus¬ 
pending limitation, g 212, p. 235 
Bar of debt as affecting, g 10 
Contract debt, limitaaons applicable to actions 
as affected, g 51 

Running of limitations as affected by taking, $ 
162 

Collection, part payment to one holding debt for, ef¬ 
fect of, § 332 

Collection agent, failure to pay over money, accrual 
of cause of action for, g 135, p. 57 
Collection of taxes and assessments, limitations ap¬ 
plicable in actions for, g 83, p. 1054 
Collections, attorney’s failure to pay over money col¬ 
lected, accrual of client’s cause of action for, 
§ 135, p. 57 

Comity, foreign statutes, statutes giving effect to, g 
31, pp. 976-980 
Commencement of action, 

Acknowledgment after, g 304 

Civil proceedings other than actions, g 296 

Computation of limitation period, g 262 

Counterclaim, filing as, g 285 

XMdence, 

Parol evidence as admissible to show, g 393 
Weight and sufliciency, g 394, p. 539 
Lapse of time after as barring enforcement of 
right, g 261, p. 291 

New action on failure of original, g 287, p, 350 
Pending action for purpose of, g 287, p. 349 
New promise after, § 304 
Parol evidence, admissibility to show, g 393 
Part payment after, effect of, g 335 
Pleading, post 

Presumptions, § 384, p. 520; g 406 
Process,' issuance of as commencement for lim¬ 
itation purposes, g 265, pp. 294-298 
Question of law or fact, time of, § 399, p. 551 
Reasonable t|me for as essential, § 2, p. 906 
Service of process, post 

Set off on same ground, new action on failure 
of original, g 295 
Suspension of limitation, 

Alias process, g 266, p. 295 
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Commoncomcnt of action—Ck>ntinued, 

Suspension of limitation—Continued, 
Amendments as to parties, § 275 

New parties brought in, { 276, pp 811 
Substitution, § 277 

Amendments as to pleadings, 8§ 279-28^, pp. 
326-342 

Counterclaim or setoff § 285 
Amendments of process, § 273 
Assignee for creditors, filing of claim with, 

S 297 _ 

Attempt as sufildent, 8 268 
Beneficial party, bringing in by amendment, § 
27a P- 312 

Bringing in new parties, 8 276, pp. 311-315 
Circuitous proceedings, § 261 p. 293 
Counterclaim, 8 285 
Beply to, 8 286 
Cross petition, § 276, p. 311 
Cross suits, 8 278 

Defects in proceeding, 8 270-274, pp. 303-308 
Different cause of action as affected, 8 261, 
p. 2J^ 

Effect of, 8 261, pp. 290-293 
Excuse for failure to commence on time, 8 
301 

Failure to commence on time^ § 300 
Excuse for delay, 8 301 
Filing of dedaration etc., 8 266 
Improper Joinder of parties, 8 272 
Improper venue as affecting, 8 270 
Intervention, 8 276, p. 310 
Irregularities of proceeding, { 270-274, pp. 
303-308 

Issuance of process as, 8 265, pp. 294-298 
Jurisdiction, § 271 
Kindred suit, § 261, p. 292 
Law action, 8 264 

Manner of commencing law action, 8 264 
New action after dismissal, nonsuit, etc., 88 
287-295. pp. 345-365 

New parties, bringing in, 8 276, pp. 311-315 
Particular action pleaded only as effected, 

§ 261, p. 292 
Parties, 

Bringing in new parties, 8 276, pp. 311- 
315 

Defects in, 8 272 

Persons not made parties as affected, 8 
278 

Substitution as affecting, 8 277 
Pleadings, 

Defects in, 8 274 
Filing of, 8 265, p 294; f 266 
Proceedings constituting for purpose of, § 
263-269, pp. 293-303 
Proceedings in another state, 8 299 
Process, 

Defects in, 8 273 
Issuance of, § 265, pp. 294-298 
Publication of service, § 267 
Keceivers, filing of claim with, 8 297 
Becoupment, 8 285 

Buie of court as determinative, 8 264 
Service of process, 8 267 
As essential, 8 265, p. 294 


Commencement of action—Continued. 

Suspension of limitation—Continued, 

Service of process—Continued, 

Defects in, §273 
Pleading followed by, § 266 
Set-off, 8 285 

Subsequent process, timely issuance of, § 
265, p. 297 

Substituted service of process as sufficient, § 
267 

Substitution of parties as affecting, § 277 
Sufficiency for puipose of, 8 261, p. 292 
Suits in equity, 8 269 
Summons, 8 265, p. 295 
Defects in, § 273 

Variance in reject of pleading, 8 274 
Venue, § 270 

Voluntary appearance, 8 273 
Want of Jurisdiction as affecting, § 271 
Time of, question of law or fact, § 399, p. 551 
Commencement of period. Accrual of cause of ac¬ 
tion, generally, ante 

Commingling funds, trustee, repudiation as i^own by 
182, p. 172 

Commissioners, defense of as available on hearing be¬ 
fore. 8 353 
Commissions, 

Amendment of pleading in actions for, relation 
back, § 280, p. 331; 8 281, p. 338 
Brokers, accrual of cause of action for, 8 134 
Common law, prevailing effect of statute supplanting 
remedy, 8 3, p. 909, n. 67 

Community obligation, part payment by ^ouse, 8 331, 
p. 442 

Community property, 

Acknowledgment by husband as tolling limita¬ 
tions in respect of, § 318, p. 408 
Claim for personal injuries to wife, coverture as 
preventing running of limitations, 8 226 
Husband conveying, running of limitations, § 228 
Running of limitations against claim, § 222 
Compensation, 

Agent’s right to, accrual of cause of action, 8 
135, p. 55 

Attorneys, accrual of cause of action for, 8 13o, 
p. 55 

Plea in based on matter barred by prescription, 

§ 104 

Taking or injuring property without, limitations 
applicable, 8 31 

Compensation boards, suspension of limitation in re¬ 
spect of proceedings before, 8 296 note 57 
Complaint. Pleading, generally, post 
Compromise and settlement. 

Acknowledgment of debt. 

Offer of, 8 314, p. 390 

Promise to settle as sufficient, 8 314, p. 388 
Client, accrual of cause of action for compensa¬ 
tion of attorney, § 135, p. 55 
Evidence of unaccepted offer, admissibility to 
show new promise, § 391 

Part payment in full settlement, effect of, 8 324 
Computation of period, §§ 108-301, pp. 9-368 
Commencement of action, § 262 
Pendency of legal proceedings, §8 247-249, pp. 
278-284 
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Computation of period—Continued, 

Personal representative, time for l)rlnging action, 
§ 243, p. 273 

Prospective or retroactive operation of statute, § 
4, pp. 913-010 

Suspension of limitations, aggregating successive 
absences^ § 212, p. 247 
Concealment, 

Accrual of cause of action as affected, § 121, p. 
27 

Burden of proof, § 388 

Conversion, accrual of cause of action as affected, 

§ 168, p. 126 

Evidence as to, sufficiency, § 395 
Fraud, 

Running of limitations as affected, S 189, p. 
191 

Suspension of limitations in case of, § 184, p. 
187, note 78 

Identity of motorist striking pedestrian, running 
of limitations as affected, S 174, p. 141 
Jury question, $ 400 

Mistake, prevention of discovery as affecting 
running of statute, § 198, n 93. 

Pleading, § 341 

Avoidance of bar, { 377, p 613 
Sufficiency, § 343, p. 465 
Presumptions as to, § 384, p. 521 
Retroactive operation of statute as affected, § 
4, p. 91A n- 89 

Suspension of limitations on ground of. 

Persons, § 214 
Properly, § 215 

Trust based on, running of limitations, § 179, p. 
150 

Trustees, suspension of limitations until discov- 
covery of fraud, § 182^ p. 171, n. 35 
Concealment of cause of action, 

Limitations as affected, § 206, pp. 219-229 
Running of limitations as affected, concealment 
by others and defendant, § 207. 

Conclusions, pleading, sufficiency, § 343, p. 465 
Conclusions of law. 

Conformity to findings, 9 406 
Exceptions to, defense raised for first time by, § 
352 

Plea or answer averring, sufficiency, § 360 
Concurrent disabilities, suspension of limitation, § 
220 

Concurrent jurisdiction. 

Equity and law in respect of real estate, limita¬ 
tions applicable, 9 38 

Fraud, limitations as running from discovery 
notwithstanding, 9 184, p. 179 
Concurrent remedies, linoLitatlons applicable in respect 
of, 9 33, p. 983 

Condemnation proceedings, money received by sher¬ 
iff in, accrual of cause of action for, 9 177, p. 149 
Conditional paj^ment, securities accepted as, running 
of limitations as affected, 9 162 
Conditional promise, 

New promise, post 
Tolling of statute, 9 315 

Conditions, amendment of plea of limitation, 9 370 
Conduct, estoppel arising from, 9 25, p. 964 
Confession and avoidance^ plea of limitations as plea 
in, 9 374 


Confession of judgment. 

Commencement of action for limitation purposes, 
9 264 

Suspension of limitations, sufficiency, 9 314, p. 
392 

Confidential r^ationship, 

Excuse for failure to discover fraud, burden of 
proof, 9 388 
Fraud, 

Failure to use diligence in discovering as 
excused by, 9 194 
Pleading in case of, 9 343, p. 469 
Conflict of laws, 99 27-32, pp. 970-981 
Contracts, actions on, § 28 

Extinguishment of right of action, statutory 
provisions, 9 30 

Federal statutes, controlling effect in state 
courts, 9 32 

Foreign statutei^ statutes giving effect to, 9 
31, pp. 976-980 

Law of forum as governing, 9 27 
Part payment, 9 321 
Sealed instruments or specialties, 9 28 
Suspension of limitations, absence or nonresi¬ 
dents, 9 212, p. 242 
Tort actions, 9 29 

Congressional action, operation of statute against 
United States requiring, 9 15, p. 941, n. 41 
Conjecture, 

Acknowledgment resting on, 9 311 note 94 
Part payment resting on, 9 322, p. 426 
Consent, 

Indorsement of payments, suspension of limita- 
tions> 9 326 

State, operation of statute against, 9 15, p. 941, 
ZL 41 

Consequential damages, fraud, limitations as running 
from date of accrual, $ 187 
Consideration, 

Acknowledgment or new promise, necessity of 
reference to, 9 317, p. 400 

Defense of absence or failure of, limitations as 
bar, 9 104 
New promise, 9 305 

Pleading, 9 343, p. 470; 9 377, p. 515 
Waiver of statute, agreement, 9 24, p. 962 
Consignment of goods, accrual of cause of action 
against factor failing to remit proceeds of sale, 
9 135, p. 58 

Consortium, husband’s action for loss of, accrual of 
cause of action, 9176 
Conspiracy, 

Accrual of cause of action for, 9 168, p. 124 
Amendment of pleading in action for, relation 
bank, 9 280, p. 331 

Limitations applicable to action for, 9 74, p. 1043, 
n.41; 78,n. 78; 9 91,P-1064 
Constables, 

Bond, 

Accrual of cause of action on, 9 148, p. 86 
Bar of action as affecting security, § 10 
Misfeasance or nonfeasance m office, accrual of 
cause of action based on, 9 177, p. 147 
Constitutional provisions. 

Public corporations, exemption from operation of 
statute 917, p. 947 
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Odnstitntional provisions—Continued, 

State or government, operation against, § 15, p. 

940 

Statutory liability created by, limitations appli¬ 
cable, g 83, p. 10r>2 

Constitutionality of statutes, § 2, pp 905-909 

Foreign statutes, statutes giving effect to, § 31, p. 
077 

Cfonstruction, 

Acknowledgment, § 311 
Pleading, S 374 

Construction contracts, 

Accrual of cause of action on, $ 125, p- 41, n, 
37 

Amendment of pleading in actions on, rdation 
back, § 2S0. p 331 

Construction of statutes, J 3, pp. 909-913 
Aeknowlodgiuent as removing by, g 302 
Acknowledgment or new promise, revival of 
causes by, § 317, p. 309 

ComineiK eincnt of action for puipose of limita¬ 
tion, g 2VA 

Different limitations to same action or proceed¬ 
ing. g 107 

Disabilities, exception on account of, g 216 
BKcuptioiis oi ciiialibcations, g 3, p. 912 
Extrateiritoilal effect, g 27, n. 75 
New ac-tli»n mi failure of original, g 287, p. 347 
New promise, g 302 

P^o^IMKtlve or leti-oactive operation, § 4, pp. 913- 
019 

Ketrospective operation, foreign statutes, stat¬ 
utes giving effect to, § 31, p. 977 
Soveieigii, strict construction in favor of, g 15, p. 
943 

Constructive fraud, accrual of cause of action based 
on, g 188, p. ISO 

Constnictive notice, 

Accrual of cause of action, sufficiency, § 204 
Fraud, running of limitation as affected, g 189, 
p. 191 

Repudiation of trust, sufficiency as respects run¬ 
ning of limitations, g 182, p. 173 

Constructive trusts. Implied or constructive trusts, 
generally, post 

Contemplation of marriage, conveyance of property 
by husband in, running of limitations as against 
wife, § 228 

Contingency, 

Accrual of cause of action dependent on, § 

110 

Contract to be performed on, accrual of cause 
of action on, g 131 

Employment contract providing for payment -..i, 
accrual of cause of action, g 133, p. 50 
Implied promise based on, running of limitations* 
g 158 

Note payable on, accrual of cause of action, g 
147, p. 79 

Contingent fees, attorneys, accrual of cause of action 
for, g 135, p. 55 

Contingent liability, acknowledgment, § 308, p. 377, n. 
74 

Continuing agency, accrual of cause of action relat¬ 
ing to, g 135, p. 54 

Continuing contracts, accrual of cause of action, gg 
151-154^ ppw 9a-96 


Continuing fraud, suspension of limitations in case 
of, § 192 

Continuing non-performance, bond for damages, bar 
of action on, g 148, p. 85, n. 61 
Continuing right of action, applicability of statutes 
of limitation, g 6, p. 922 

Continuing seepage, accrual of cause of action for, g 
173 

Continuing torts. 

Accrual of cause of action, g 169, pp. 127—134 
Malpractice, g 174, p. 143 
Continuing trespass, 

Accrual of cause of action for cutting and carry¬ 
ing away timber, g 171 

Personal injuries caused by, running of limita¬ 
tions. g 174, p. 141 
Pleading in action of, g 369 
Continuing trusts, 

Accrual of cause of action relating to, g 178 
Limitations applicable in suit on, g 93 
Continuity, mutual accounts, necessity, g 165, p. 118 
Continuous absence, suspension of limitations, neces¬ 
sity, g 212, p. 246 
Contractors, 

Rond, 

Accrual of cause of action on, g 148, p. 85, n. 
51 

Limitations applicable to actions on, g 55, n. 
57 

Contracts, 

Accrual of cause of action, §g 125-162, pp. 39-111 
Agents or attorneys, g 135, pp. 63-59 
Bailment, g 142 

Before substantial damage results, g 126 
Brokers, g 134 
Carriage, g 143 

Contingency, performance on, g 131 
Death of promisor as contingency affecting, 
g 132 

Demand as essential, g 125, p. 41 
Employment contracts, § 133, pp. 49-53 
Guaranty, g 140 
Indemnity contract, g 141 
Promise to pay on demand, g 130 
Renunciation pending performance, g 127 
Sale, gg 137,138, pp. 59-63 
Subsequent accruAl of additional damages, g 
126 

Time of performance fixed, g 128 
Time of performance not fixed, g 129 
Warranty, g 136 

Acknowledgment, revival of claim founded on, g 
303 

Agents, accrual of cause of action on, g 135, pp. 
53-59 

Amendment of pleading changing tort action to, 
running of limitations, g 282 
Amendment of pleadings m action on, relation 
back, g 280, p. 331; g 281, p. 338 
Attorney’s services, accrual of cause of action 
on, g 135, p. 55 

Attorneys, accrual of cause of action on, g 135, 
pp. 53-69 
Breach of. 

Accrual of cause of action on, g 125, p. 40 
Limitations applicable to action for, gg 58, 
62 
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CJontracts—Oontinued, 

Breach of—Continued, 

Wrongfully procuring, accrual of cause 
action for, § 168, p. 124, n. 24 
Brokers, accrual of causes of action for breach, 

§ 134 

Contingency, accrual of cause of action on prom¬ 
ise to be performed on, § 131 
Damages for bi'ench, accrual of cause of action 
as affected, § 125, p. 40 

Death of promisor, accrual of cause of action as 
affected, § 132 

Definition, § 60, pp 1017-1022 
Demand, acei uai of cause of action on, 

As requiring, § 125, p 41 
Promise to pay on, § 130 

Election of loiiiodies, limitations applicable as 
affected by, § 45 

Employment, accrual of cause of action on, § 133, 
p. 49 

Equity, limitations applicable to suit based on, 
§ 44, p. 006 

Estoppel to plead, § 25, p. 964 
Fixed time of fiei foitnaiice, accrual of cause of 
action on, § 128 

Founded on instrument in writing, limitations 
April i'*ablc, S P 1017 
Implied contracts, goherally, post 
Implied liability arising out of, limitations ap¬ 
plicable, § 50 

Law governing in actions on, § 48 
Lengthening period by, § 26 
Limitations applicalde to actions on, S§ 44-61, 
pp. 904-1004 
Bills and notes, § 63 
Collateral security as affecting, $ 51 
Conti acts paitly in writing, § 68 
Ele<'tion of roinedy ns affecting, 8 45 
Einriloyinent contracts, § 47 
Imrillcd contracts, § 60, pp. 1030-1036 
Instruments execute<J out of state, § 01 
Oral contracts, 88 67-71, PP. 1028-1037 
Sales, 8 92 

Sealed instruments or i^ecialties, 88 52-57, 
pp. 1004-1014 

Unwritten contracts, 88 67-71, pp. 1028^-1037 
Written contracts, 88 58-66, pp. 1014-1028 
Part writing, 8 68 

Municipal corporations, limitations applicable to 
actions on, 8 52, p. 1007 

Mutual account, necessity of agreement, 8 160, 
p. 116 

Neglect of duty imposed by, accrual of cause 
of action based on, § 161 

New promise, revival of daim founded on, 8 303 
Novation, accrual of cause of action on new 
agreement, 8 120, p. 41 

Performance on condition, accrual of cause of 
action on promise, 8 131 

Beasonable time for performance, limitations as 
beginning to run after, 8 129 
Shortening period by, 8 26 

Specific performance, limitations applicable to, 
8 62 

Substantial damage as result of breach, accrual 
of cause of action before, 8126 
Suspensioa of limitations by agreement, 8 HO 


Contracts—Continued, 

Time cause of action on accrues, 8 125, p. 40 
Varying statutory period by, 8 26 
Waiver by agreement of parties, 8 24, p. 961 
Wills, accrual of cause of action on contract to 
make, 8 132 
Contracts for deeds, 

Earnest money, accrual of cause of action for 
recovery back, 8 137 

Recovery back of payments under accrual of 
cause of action, 8 150, p 105 
Relationship as that of trust exempt from op¬ 
eration of statute, 8 1T9, p. 164 
Contractual limitations, law of forum as governing, 
8 28 

Contribution, 

Accrual of cause of action for, 8 160, p, 108 
Amendment of pleadings in action Involving, re¬ 
lation back, $ 280, p. 332 
Defenses, accrual, § 116 

Indemnity contiact, limitations applicable to ac¬ 
tion based on, § 58 

Implied liability, limitations applicable to action 
based on, 8 '‘O 

Limitations applicable to claim for, § C9, p. 1034 
Conversion. Tiover and conveision, generally, post 
Conveyances, 

Conti acts to convey, limitations applicable to ac¬ 
tions on, § 62 

Mortgage property, partial payment as reviving 
mortgagee against grantee, § 331, p. 447 
Ooplaintiffs, absence one as suspending limitation, 
8 210 

Copyright infringement, accrual of cause of action 
for, 8 109, p. 127, n. 50 
Corporate ofiliers, 

Accrual of cause of action in respect of liability, 
8 122, p. 29 

Amendment of pleadings In actions involving, 
relation bade, 8 281, p. 339 
Amendment of pleadings in actions involving lia¬ 
bility, relation back, 8 280, p. 332 
Compensation, accrual of cause of action on con¬ 
tract for, 8 133, p. 50 
Liability, 

Limitations applicable in actions to enforce, 
§ 87 

Penalties and forfeitures, 8 89, p. 1061 
Notice of fraud by, stockholders affected, 8 190 

Corporations, 

Accroal of causes of action in respect of liabil¬ 
ities of officers and stockholders, 8 122, p. 
29 

Bar as available to and against; 8 13, p* 935, n. 
83 

Call for payment of stock, condition precedent 
to accrual of cause of action on subscrip¬ 
tion. 8 126, p 42 
Directors, generally, post 

Dissolution, bar as available to and against, 8 
13^ p. 938 

Dividends, limitations applicable to action to 
recover, 8 44, p. 998 
Foreign corporations, generally, post 
Forfeiture of franchise, accrual of cause of ac- 
action in respect of, 8120 
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Corporations—Gontinned, 

Fraud against, notice to stockholders as barring 
action by other stockholders, § 190 
Insolvency, limitations applicable to actions 
against stockholders and directors, S ^ 
Liability of, 

Officers or stockholders, limitations applica¬ 
ble to actions to enforce, § 87; § 87, p. 
1061 

Stockholders or directors, limitations appli¬ 
cable to actions respecting, § 50 
luralfeasance or nonfeasance of directors, accrual 
of cause of action for, § 161, n. 97; § 168, 
p. 125 

Misconduct or negligence of officers or directors, 
limitations applicable to actions for, § 50 
Officers. Coxporate officers, generally, ante 
Part payment, officer on behalf of corporation, § 
831, p. 438, note 77 

Seal, presence of as making instrument one un¬ 
der seal, § 52, p. 1008 
Stockholders, generally, post 
Subscription to stock, limitations applicable to 
actions on, § 50 

Suspension of limitationi^ absence or non resi¬ 
dence, § 212, p. 238 

Trustee relationship with stockholders, exemp¬ 
tion from operation of statute, § 179, p. 160 

Corpse, 

Desecration, accrual of cause of action for, i 168, 
p. 124, n. 24 

Mutilation as result of carrier’s negligence^ lim¬ 
itations applicable to action for damages, § 
48, n. 76 

Corre^ondence, 

Acknowled^ent or new promise, admissibility 
on question of, § 391 

New promise evidenced by, sufficiency, i 317, p. 
401 

Costs, payment of as affecting limitations in respect 
of judgment, f 322, p. 428 

Go-sureties, part payment by one, effect of, f 331, p. 
453 

Co-tenants, part payment by one^ effect of, $ 331, p. 
439 

Counterclaim. Set-off and counterclaim, generally, 
post 

Counties, 

Absence from as tolling statute, S 212, p. 236 
Accounting, limitations applicable to action 
against § 83, p. 1053 

Acknowledgment, interruption of limitations as 
to debts owing, § 318, p. 411 
Claims against, presentation and rejection as es¬ 
sential, § 201, p. 210 

Claims for personal injuries, Infants accepted, 

S 235, p. 262, n. 6. 

Defense as available to, § 17, p. 950 
Statutes as running agaixmt, § 17, p. 918 
Waiver, § 24, p. 959 

County board, suspension of limitations in respect 
of claim, commencement of proceedings, § 296 

Coupons, limitations applicable to actions on, § 55: 

§ 60, p. 1021, n. 49 

Court of claims, reference to, suspension of limita¬ 
tions pending, 1255 


Covenants, 

Accrual of cause of action for breach of, § 189 
Limitations applicable to actions on, § 56 
Coverture, disability of, §§ 222-234, pp. 256-262 

See, also. Husband and wife, generally, post; 
Marriage, generally, post; Married wo¬ 
men, generally, post 

Abandonment of wife as affecting, § 230 
Action before becoming discovered, § 222 
Adverse possession, § 227 
Assignee of wife’s right of action, § 222 
Claim by husband against wife, % 225 
Claim by wife Against husband, § 224 
Claim of one spouse against other, § 222 
Community property, § 222 
Conveyed by husband, § 228 
Death as rmoving, § 245 
Death of husband, § 222 

Disability of wife as affecting husband, § 231 
Divorce as affecting, § 230 
Effect on husband of wife’s disability, § 231 
Effect on wife of limitation against husband, $ 

232 

Evidence, admissibility, § 390 
Heirs of wife, effect on surviving husband’s in¬ 
terests, § 234 

Husband disposing of wife’s property, § 228 
Infancy, merger, § 238 

Joint action of husband and wife, effect on, § 

233 

Limitation against husband, effect on wifA i 
232 

Loan by wife to husband, § 224 
Married women’s act as affecting, § 223 
Personal injuries to wife, claim for, § 226 
Pleading, § 343, p. 463; § 377, p. 512 
Property disposed of by or that of husband, re¬ 
covery of, § 228 

Prc^erty purporting to have been conveyed by 
wife, recovery of, § 229 
Real property action, § 227 
Removal, § 222 
Running of limltationB, § 222 
Separation as affecting, § 230 
Suspension of limitations, § 222 
Tacking to that of infancy, § 219 
Tenancy by entirety, § 233 

Tenants by entireties, husband conveying prop¬ 
erty held as, § 228 
Tolling of statutes, generally, § 222 
Void deed purporting to convey property of lifer 
i 229 

Creation of limitations, § 1, p. 905 
Credit entries, mutual accounts, running of limita¬ 
tions as affecting § 165, p. 119 
Creditors, 

Absence or non residence as tolling statutes, 

§ 210 

Defense as available to, § 13, p. 937 
Overpayments to, accrual of cause of action for 
recovery of, § 159, p. 106 

Successor in interest, bar as operative against, 9 
18, p. 953 

Waiver of ri^t to prejudice of, § 24, p. 959 
Creditors’ suits, 

limitations applicable, f 91, p. 1065, n. 67 
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Creditors’ suits—Continued, 

Stockholders, accrual of cause of action, f 122, p. 
29 

Suspension of limitations pending, § 247 
Criminal conversation, 

Husband’s action for alienation of affections 
based on, accrual of cause of action, § 176 
Limitations applicable to actions for, § 74, p 
1045 

Cross actions, fraud, running of limitations, § 196 
Cross-complaint, 

Banning of limitations as affected, § 285 
Suspension of limitations, § 295 
Cross-demands, 

Mutual account, sufficiency to constitute, § 165, 

p. 116 

Pleading to, § 106, pp. 1090-1094 
Cross petition, commencement of action for limitation 
purposes, § 276^ p. 311 

Cross suits, commencement of action for limitation 
purposes, parties, § 278 
Current accounts. 

Accrual of cause of action based on, § 165, pp. 
112-119 

Limitations applicable to actions on, § 72, p. 1039 
Curtesy, 

Conveyance of husband’s estate by, running of 
limitations as against estate and fee remain¬ 
ing in wife, § 229 

Surviving husband, running of limitation as to, § 
234 

Custody of law, suspension of limitations as to suit 
for property in, § 250 

Custody of property, sheriffs, accrual of cause of 
action for defaults in respect of, § 177, p 148 
Customs and usages, factors, accrual of cause of ac¬ 
tion against as affected, § 135, p. 50 
Damages, 

Amendment of pleadings increasing claim, run¬ 
ning of limitations, § 282 

Continuing or repeated tort, recovery in single 
action, § 109, p. 128 

Fraud, limitations applicable in action for, § 91, 
p. 1005 

Obstruction of waters, limitations as running 
from time of, § 172, p. 138 
Personal injuries, ascertainment as determina¬ 
tive as respects limitations, § 174, p. 141 
Seepage, limitations as running from time of, § 
173 

Torts, limitations as beginning to mn from date 
of, § 168, p. 123 

Date, acknowledgment or new promise, writing evi¬ 
dencing as essential, § 317, p 400 
Day in court, construction of statute so as to permit, 
8 3, p. 909, n. 60 
Death of party. 

Abatement of action by, new action, i 200 
Account rendered as result of, running of limita¬ 
tions, § 107 

Accrual of cause of action. 

Dependent on condition, 8 HO 
Susp<^nsion of limitations, $ 246, p. 275 
Acknowledgment on new promise by a person 
since deceased, § 310, p. 390, n. 32 
Contracts, accrual of cause of action Oh as af¬ 
fected, 8 132 


Death of party—Continued, 

Deposits, running of limitations as affected, 8 
145, p. 72, n. 38 

Insane persons, removal of disability, 8 245 
life insurance, limitations as running from time 
of death, 8 146, p. 75 

Married women, removal of disability of cover¬ 
ture, 8 245 

Mutual account, running of limitations m case 
of, 8 166, p. 114 

Negligence, removal of disability, 8 245 
Non residents, suspension of limitation, 8 246, p. 
277 

Note payable at, accrual of cause of action, 8 147, 
pp. 79, 83 

Bemoval of disabilities, 8 245 
Suspension of limitations, 88 243-246, pp. 270-278 
Accrual of cause of action after death, 8 243, 
p 272 

Non resident, 8 246, p. 277 
Partner, 8 243, p. 273 

Person entitled to sue, 8 243, pp 270-273 
Person liable to suit, 8 246, pp. 274r-278 
Persons acting in representative capacity, 8 
244 

Presumption of death, 8 260 
Trusts, running of limitations on, § 182, p. 168 
Debtor and creditor, relation as insufficient to pre¬ 
vent running of statute, § 179, p. 163 
Debtors, absence from state, suspension of limita¬ 
tions, 8 211 
Debts, 

Bar of. 

As affecting security, §8 8-11, pp. 927-934 
Eemedy as affecting, 8 6, p 922 
Security as affecting, 8 12 
Conveyance of property in trust to pay, exemp¬ 
tion from operation of statute, 8 l'<'9i P- 159 
General issue, defense as available under in ac¬ 
tion of, 8 379 

Law governing in action of, 8 28 
Secondary liability, bar of debt as affecting, 8 
13, p. 938 

Deceased debtor, admissibility of declarations to re¬ 
move bar, 8 393 
Decedents’ estates. 

Amendment of pleadings in action involving, re¬ 
lation badk, 8 280, p. 332 

Limitations as applying to cause of action 
against, 8 246, p. 274 

New action on failure of original, statute author 
izing as applying to rejected claim, 8 288 
Oveipayments to creditors or legatees, accrual 
of cause of action to recover back, 8 159, p. 
106 

Proceedings for settlement as action, 8 102, n. 
67 

Suspension of limitations in respect of 
Claim against, § 298 

Debts, espress trust to pay, § 314, p. 391 
Deceit. Fraud, generally, post 
Declaration. Pleadings, generally, post 
Declarations, 

Deceased debtor, admissibility to remove bar, 8 
393 

Tiustee, constructive trust as converted into ex¬ 
press trust, 8 179, p. 157 
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Declaratory Judgments, 

Computation of period, S lOB 
Demurrer to petition, defense raised by, S 
46 

Limitations applicable to actions for, § 33, p. 984; 
S 102 

Dedication, limitations as running against purchasers 
of lots relying on, § 14 
Deeds, 

Estoppel by, § 25, p. 068 

Limitations applicable to actions on covenants 
in, §56 

Deeds of trust Mortgages, generally, post 
Defalcations, fraudulent conversion by agent or of¬ 
ficer, running of limitation, § 188, p. 188 
Defamation, amendment of pleadings, relation back, 
§ 280, p. 332 
Default, 

Performance of condition, running of statute 
from, § 199 

Pleading limitations after opening of, § 359 
Defendants, absence, suspension of limitation, § 211 
Defending actions, attorney employed for, accrual of 
cause of action for compensation, § 135, p. 56 
Defense of. 

Anticipating, pleading, §§ 340-343, pp. 459-470 
Contractual limiratlons, law governing, § 28 
Contribution, ncciual, f 116 
Demurrer raising. Demurrer, generally, post 
Equity, special pleading as essential, § 354, p. 
486; § 355 

Estoppel to assert, § 23, pp. 962-968 
Exceptions raising, §§ 352, 353 
Fraud, § 91, p, 1068 

Running of limitations in respect of, § 195 
Genera] demurrer as sufficient to raise, § 348 
Motion raising, § 351, pp. 478-482 
Objections raising, §§ 3.'}2, 353 
Persons to whom available, §§ 13-23, pp. 935-958 
Pleading, post 

Pure defenses as subject to limitations, § 104 
Responsive pleading to amended pleading, § 354, 
p. 488 

Set off or counterclaim, special pleading, § 358 
Time to plead, § 359 
Waiver, generally, post 

Defenses, statute as limited to matters of, § 1, p. 
901 

Defensive actions, limitations applicable, § 33, p. 984 
Deficiency Judgment, foreclosure^ bar of debt as pre¬ 
cluding, § 9, p. 929 

Definite time, note payable at, accrual of cause of 
action, § 147, p. 78 
Definitions, § 1, p. 900 
Accounts, § 72, p 1038 
Actions, §§ 102, 2SS 

Actions for debt, § 60, p. 1017, n. 18 

Aggrieved party, § 183 

Beyond seas, § 209 

Current account, § 165, p. 114, n. 25 

Dismiss, § 291, n. 57 

Domicile, § 212, p. 236 

Duress, § 197 

Forfeitures, § 89, p. 1060 

Founded on an instrument in writing, § 60, p. 
1017 

Insane, § 242 


Definitions—Continued, 

Instrument in writing, § 60, p. 1018 
Justness, § 308, n. 85 
Knowledge, § 168, p. 122, n. 4 
Legal disability, § 222 
UabUity, §§ 70, 73 

Liability created by statute, § 83, p. 1051 
Mutual accounts, § 165, p. 115 
Non-suit, § 291, n. 55 
Open account, § 72, p. 1038 
Outlawed, § 6, p. 921, n. 73 
Penalties, § 89, p. 1060 
Permanent structure, § 169, p. 131 
Promise, § 307, n. 61 
Residence, § 212, p. 236 
Resident, § 31, p. 960 
Return to state, § 212, p. 247 
Sealed instrument or specialty, § 52, p. 1007 
Store account, § 72, p. 1039 
Temporary structure, § 169, p. 131 
Third parties, § 338 
Written contract, § 60, p. 1017 
Delay, estoppel as result of request for, § 25, p. 967 
Delinquent taxes, limitations applicable to action for 
recovery, § 89, p. 1060 

Delivery, Indorsement of note after, running of lim¬ 
itations, § 147, p. 84 
Demand, 

Accounting by trustee, necessity to start running 
of limitations, § 182, p. 173 
Accrual of cause of action. 

Accounting, § 124, p. 37 
Contracts, § 125, p 41 

Necessity and sufficiency, § 201, pp. 207-213 

Personalty, § 119 

Statutory liabilities^ § 121, p. 27 

Waiver, § 202 

Agent or attorney, payment over of money col¬ 
lected, accrual of cause of action as depend¬ 
ent on, § 135, p. 58 

Antedated note payable on, accrual of cause of 
action, § 147, p. 83 

Bailment, accru^ of cause of action on contract 
of, i 142 

Bank deposits, accrual of cause of action as re¬ 
quiring, § 145, p. 72 

Qonstnictive trust, running of limitations as af¬ 
fected, § 179, p. 156 

Deposit in court in lieu of bail, necessity to start 
ruimlng of limitations, § 159, p. 104 
Deposits, running of limitations as requiring, § 
145, p. 71 

Duebills payable on, accrual of cause of action, 
§ 147, p. 82 

Employment contract providing for payment on, 
accrual of cause of action, § 133, p. 51 
Extension of maturity of note payable on, § 147, 

p. 82 

Factors, accrual of cause of action against as 
dependent on, § 135, p. 58 

Foreign factors, necessity to start running of lim¬ 
itations, § 135, p. 59 

Indorser of note payable on, accrual of cause of 
action against, § 147, p. 83 
Money lent, necessity to start running of limita¬ 
tions, 1158 
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I>einaiid—Continued, 

Money payable on, 

Accrual of cause of action, § 146, p. 74; § 
201, p. 209 

Money received, running of limitations as de¬ 
pendent on, § 159, p. 101 

Note payable on, accrual of cause of action, § 
147, p. 80 

Overpayments, necessity to start running of lim¬ 
itations, § 159, p 106 

Partnership accounting, running of limitations 
as dependent on, § 124, p. 30 
Promise to pay on, accrual of cause of action 
on, § 130 

School orders payable on, accrual of cause of ac¬ 
tion on, § 147, p. 82 

Starting running of limitations, presumptions 
as to, § 384, p. 520 

Support and maintenance, running of limitations 
against contract as reqniiing, § 152 
Demand note, security for performance, giving of as 
accelerating running of statute, % 162 
Demurrer, §§ 344-350, pp 470-478 

Admissions by, waiver of defense, § 350 
Answer, 

Ttaising defense after overruling, § 359 
Statute requiring objection by, § 346 
Answer to, § 375, n. 57 

Appearance of, bar and pleadings as essential, 

§ 345 

Availability in genei'al, $ 344 
Construction of pleadings on, § 349 
Form and sufficiency, § 348 
Fraud as ground, § 345 
Grounds as required to be shown in, § 348 
Matters considered on, § 349 
New action after dismissal on, § 287, p. 346, n. 

38 

Plea of limitations, § 372 
Ilopli<*alion or reply, $ 378 
Sufficiency on, § 373 
Special demurrer as essential, § 348 
Statutory causes of action, § 317 
Waiver of defense by failure to demurrer, § 350 
Dentist, negligent extraction of teeth, accrual of 
cause of action, § 174, p 143, n. 13, 17, 22 
Departure, 

Pleadings, 

Itiilo governing as determinative as to new 
cause of action by amendment, $ 279, p. 

323 

Itunning of limitations as affected, § 281, p. 

336 

DeiMirturo from state. Absence, generally, ante 
Deposit, receipt of money on, limitations applicable to 
writing acknowledging, § 64 
Deposit in court, Hon of bail, accrual of cause of ac¬ 
tion for recovery Imck, § 150, p 104 
Deposits, accrual of cause of action for, i 145, pp. 71- 
74 

Deputies, 

. Bond of, accrual of cause of action on, § 148, p. 86 
ShcrifTs, accrual of right of action against deputy 
for default, § 177, p. 147 
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Derivative actions. 

Infants, suspension of limitations as to, § 235, 
p. 263 

Stockholders, limitations applicable, § 78 
Desecration of corpse, accrual of cause of action for, 
§ 168, p. 124, n. 24 

Detinue, bmitations applicable in action of, § 79 
Devisees, suspension of limitations, actions against, 
§ 246, p. 276 
Diligence, 

Ascertainment of cause of action, accrual of 
cause as affected, § 205, p. 218 
Discovery of fraud, 

Burden of proof as to, § 388 
Presumptions as to, § 384, p. 521 
Running of limitallons as affected, § 189, pp 
188-197 

Discovery of fraud and mistake, pleading, | 343, 
p. 467 

Fraudulent concealment of cause of action, dis- 
eoveiy of. § 206, p. 222 
Jury question, § 399. p. 549; § 400 
Mistake, discovery of as affecting running of lim¬ 
itation, § 198 

Prosecution of action after commencement, toll¬ 
ing of limitations as required, i 261, p. 292 
Direct trust, accrual of cause of action relating to, 
i 178 

Direction of verdict, § 309, p. 651 
Directors, 

Fi'aud against coi-poration, knowledge of as Im¬ 
putable to stockholders, § 190 
Liability, 

Limitations applicable to actions to enforce, 

* § 87 

Penalty or forfeiture, § 89, p. 1061 
Savings banks, accrual of cause of action based 
on liability, § 122, p. 32 

Trustee relationship, exemption from operation 
of statute, § 179, p. 160 

Waste or negligence, running of limitations 
against cause of action for, g 161, n. 07 
Disabilities affecting, gg 216-242, pp. 250-270 
Accrual of cause of action, 

Disabilities existing at time of, § 218 
Existing disabilities, g 220 
Ancestors, rights or causes of action accruing 
to, g 218 

Burden of proof, g 386, p. 526 
Cestui que trust, bar against trustee as affecting, 
§ 10, p. 950 

Go-existing disabilities, g 220 
Concurrent disabilities when cause of action ac¬ 
crues, g 220 

Coverture, disabilities of, generally, ante 
Death of party as removing, § 245 
Evidence, weight and sufficiency, g 394, p. 538 
Exception from operation of statute, g 216 
Imprisonment, g 241 
Infants, generally, post 
Insanity, g 242 
Intervening disabilities, g 218 
Tacking, g 219 
Jury question, g 399, p. 549 
Personal privilege only, g 217 
Pleading, g 343, pp. 463-470; g 377, p. 512 
Presumptions as to, g 384, p. 521 
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Disabilities affecting—Continued, 

Removal of disability, effect of, $ 216 
Second disability intervening. § 219 
Several parties, disability of one or more, S 221 
Several persons, § 219 
Tacking successive disabilities, § 219 
Disability benefits, 

Accrual of cause of action for, § 146, p- 75; § 156 
Continuing nature of right as respects running 
of limitations, § 151, n. 30 

Disappearance of insured, running of limitations on 
life insurance policy, § 146, p 76 
Disbarment proceeding, pleading defense in, refer- 
erence to particular statute, § 361, n. 89 

Discharge of debt. 

Bar of remedy as, § 6, p. 922 
Mode of, § 1, p. 900, n. 1 

Discount, sale on open account subject to, accrual 
of cause of action, § 163, n. 11 
Discovery, 

Concealed cause of action, limitations as running 
from time of, § 206, p. 219 
Fraud, 

Burden of proof as to, § 388 
Demurrer for failure to properly plead, § 
315 

Diligence in respect of as affecting running 
of limitation, § 109, pp. 188-197 
Failure to discover after inquiry, running 
of statutes in case of, § 193 
Jury question, § 400 

Knowledge of facts amounting to, § 189, pp. 
188-197 

Limitations as running from date of, § 184, 
pp. 165,175; 18^,187 

Plea or answer, denial in respect of, § 363 
Pleading in respect of, S 343, p. 467; § 377, 
p. 514 

Presumptions as to, § 384* p. 621 
Running of limitations. 

As affected, confidential relationship, S 
194 

From date of, § 187 

Mistake, 

Accrual of cause of action based on, § 198 
Limitations as running ftom time of, § 198 
Pleading, | 343, p. 467 
Discretion of court. 

Plea of limitations, time of filing, § 359 
Plea or answer, amendment, | 370 
Replication or reply, § 373 

IMsease, communication of, running of limitations in 
respect of, § 174, p, 140, n. 92 

Dismissal and nonsuit, § 399, p. 551 

Defense of as available on motion for, § 331, pp. 
478, 479 

New action after, $ 291 

Time nonsuit is suffered, S 287, p. 351 
Prior action terminated by, pleading, § 377, p. 
614 

Reference on motion to dismiss, § 405 
Suspension of limitations as affected, § 261, p. 
292 

Dissolution of corporation, part payment by direc¬ 
tors, effect of, g 331, p. 440 


Mssolution of partnership. 

Acknowledgment of promise to pay after, g 318, 
p. 406 

Limitations In respect of accounting as runnmg 
from, § 124, p^ 38 

Payment by one partner to, § 331, p 450 
Distinctions, § 1, p 904 

Distress, remedy by way of as within operation of 

statute, § 102 ^ j 

Diversion of waters, accrual of cause of action based 

on, § 172, pp- 135-139 

Dividends, . ^ 

Guaranty of payment as continuing guaranty as 
respects running of limitations, g 154, n. 57 
Limitations applicable to action to recover, § 44, 
p 998 

Invisible contracts, separate causes of _actlon as af¬ 
fecting running of limitations, | 155 
Divorce, 

Amendment of pleadings, relation back, § 280, p. 
332 

Coverture, disability of as affected, § 230 
Limitations applicable to action for, residuary 
clause, g 103. DP. 1-79. 1084 


Domicile or residence, 

Change of residence, foreign statute extinguish¬ 
ing right of action as affected, g 30 
Comity statutes, effect as resi)ects operation of, 
§31, p. 980 

Foreign statutes, statutory provisions giving ef¬ 
fect with respect to residence, g 31, p. 976 
Law governing residence as affected, g 27 
Non residence, generally, post 
Temporary absence not destroying, effect of, g 
212, p. 244. 

Donation, reduction of excessive donation, time pre¬ 
scription begins to run, g 123 
Dormant judgments, revival, limitations applicable, 
1102 

Dormant trusts, accrual of cause of action in respect 
of, g 179, p. 152 

Double indemnity clause, life insurance policy, ac¬ 
crual of cause of action on, g 146, p. 77 
Double rent, penalty, claim for as, g 89, p. 1061 
Dower, mortgaged property, payments by widow 
holding as interrupting limitations, g 331, p. 449 
Drafts, 

^ Accrual of cause of action on, g 147, p 80 

Amendment of pleading In actions on, relation 
back, § 280, p. 331 

Drainage* overflow caused by system, accrual of 
cause of action for, § 172, p. 138 
Drainage districts, 

Acknowledgment of debt, interruption of lim¬ 
itations, g 318, p 411 
Statutes as applying to, § 17, p. 949 
Tax or assessment, limitations applicable to ac¬ 
tion for collection, g 83, p. 1036 


Duebills, 

Debt on open account, limitations applicable to 
action on, g 63, n. 67 

Limitations applicable to actions on, gg 63, 64 
Partnership transaction, accrual of cause of ac¬ 
tion, g 147, p. 80 

Duplicity, replication or reply, g 377, p. 512 
Duress, 

Accrual of cause of action based on, g 197 
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Duress—Oontlnued, 

Acknowledgment or new promise, jury question 
as to, § 402 

Concealment of cause of action by, running of 
limitations as affected, § 206, p. 226 
liimitations applicable in actions based on, § 91, 

p. 1068 

Pleading, § 343, p. 466^ n. 13 
Rescission or cancellation on ground of, residu¬ 
ary clause as applying, § 103, p. 1078 
Earnest money, accrual of cause of action for re¬ 
covery back, § 137 

Easements, prescription and limitation as convertible 
terms as applied to, § 1, p 904 
Effluent, nuisance created by disdbiarge into stream, 
accrual of cause of action, § 169, p. 133 
Ejectment, 

Foreclosure of mortgage by, bar of debt as affect¬ 
ing security, § 9, p. 930 
Limitations applicable in, § 35 
Election of remedies, 

Bar of remedy elected, $ 7 
Oommencement of period in case of, § 108 
Continuing contract, several breaches, § 151 
Contracts, limitations applicable to action on as 
affected, § 45 
Suspension of limitations, 

Choice operating as, § 247 
Injunction against, § 253 

Eleemosynary coiporations, promise to pay by in¬ 
dividual members as sufficient to remove bar as 
to coiTporation, § 318, p. 404 
Emancii>ation, females at age of 18, disability of in¬ 
fancy as affected, f 235, p. 265 
Embezzlement, suspension of limitations during, ex¬ 
isting causes of action, § 21S, n. 55. 

Eminent domain. 

Limitations applicable to actions for damage, § 
70 

Money received in proceedings, accrual of cause 
of action against sheriff for, § 177, p. 149 
Taking or injuring property without compensa¬ 
tion, limitations applicable, { 81 
Employer and employee, 

Acknowledgment of debt to employee, interup- 
tion of limitations, § 314, p. 391 
Compensation for services to be paid after death 
of employer, accrual of cause of action on 
contract, § 132 

Fair Labor Standards Act, generally, post 
Fraudulent concealment of cause of action by 
employee, running of limitations as affected, 
§ 207 

Overtime, generally, post 

Personal injuries of employee accrual of cause 
of action, § 174, p. 141 

Employers’ liability acts. 

Amendment of pleading claiming under, suspen¬ 
sion of limitations, § 27D, p. 325 
Limitations applicable to actions or suits under, 
§ 74, p. 1043, n. 41; § 83, p. 1064 
Employment c*ontracts. 

Accrual of cause of action on, § 133^ pp. 49-53 
Amendment of pleading in actions on, relation 
back, § 280, p. 331 

Limitations applicable to actions on, S 4t7 


Encumbrances, 

Breach of covenant against, accrual of cause of 
action, § 139, n. 77 

Purchaser of encumbered property, defense as 
available to, § 18, p. 952 

Endorsements, acknowledgment, renewal of note, f 
314, p. 389 

Engagement to many, breach of promise, accrual of 
cause of action, $ 153 

Enticement, accrual of cause of action for, § 176 
Entire contracts, employment, accrual of cause of 
action on, § 133, p. 50 
Equitable actions. 

Accrual of cause of action, § 124, pp. 34-39 
Limitations applicable, §§ 92-101, pp. 1069-1074 
Beal property, limitations applicable, § 36 
Statutes as applying to, § 33, p. 981 
Equitable estoppel, assertion of bar, { 25, p. 962 
Equitable mortgages. 

Bar of debt as affecting security, i 9, p. 929 
Exemption from operation of statute, § 179, p. 
159 

Equity, 

Accounting in, limitations applicable, § 101 
Acknowledgment, effect given in, § 302 
Answer, plea supported by, § 365 
Bar of statute in, | 6, p. 920 
Commencement of suit in, suspension of limits 
tion, g 269 

Concealment of cause of action in, running of 
limitation, g 206, p. 221 

Contracts, limitations applicable to suit based on, 
g 44, p. 996 

Counterclaim, pleading defense as essential, g 358 
Defense of. 

Pleading as essential, g 354, p. 484 
Special pleading as essential, g 355 
Demurrer, defense raised by, g 344 
Dismissal, defense as available on motion for, | 
351, p. 480 
Fraud, 

Accrual of cause of action based on, g 184, 
pp. 175-183 

Limitations applicable in action based on, § 
73; g 91, p. 1064 

Fraudulent concealment of cause of action, sus¬ 
pension of limitation, g 206, p. 221 
Implied contracts, limitations applicable to ac¬ 
tion in, g 69, p. 1036 
New promise, effect of, g 302 
New suit on failure of original, statute authoriz¬ 
ing as including, g 288 
Pleading, 

Defense of, g 354, p. 484 
Sufficiency, g 360 
Verification, g 368 

Set-off or counterclaim, allowance of, g 106, p. 
1093 

Trusts under jurisdiction of, accrual of cause of 
action, g 179, p. 151 

Verification of plea of limitations in, g 368 
Error. Appeal and error, generally, ante 
Escheat, law relating to as impliedly amending or 
repealing limitation statutes, g 5, n. 64 
Escrow, breach of warranty in respect of deed held 
in, accrual of cause of action, g 139 
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Estates of decedents. Decedents’ estates, generally, 
ante 
Estoppel, 

Admission and promise to pay, S 303 
Agreement resulting in, { 25, p. 004 
Assertion of bar, § 25, pp. 902-9Ji8 
Assertion of defense, inducing other party to de¬ 
lay action, § 26 

Defense of, statute as bar, § l(Mr 
Evidence as to, sufficiency, $ 394, p. 538 
Lack of right to plead limitations as barring 
right to plea, § 6, p. 922 
Pleading, § 340; S 343, p. 466 
Necessity, i 379 
Beply, pleading in. § 376 
Waiver distinguished, § 24, p. 961 
Evasion of process, suspension of limitations, §§ 213- 
215 

Eviction, breach of covenant by, accrual of cause of 
action on, § 139 

Evidence, §§ 3S3-307, pp. 519-548 
Absence, 

Admissibility as to, § 390 
Weight and sufficiency, § 394, p. 539 
Acknowledgment, 

Admissibility. § 391 
Sufiiciency, § 396 

Admissibility, 3.00-393. pp. 530-536 
Under pleading, § 380 
Amount, suffiriency, § 39.> 

Burden of piwif. generally, ante 
Commencement of action. 

Parol evidence as admissible to show, § 393 
We'ght and sufficiency, § 394, p. 539 
Concealment, sufficiency, § ^5 
Coverture, admissibility in respect of disability 
of, S 390 

Demurrer to, § 309, p. 551 

Defense as available on. $ 352 
Disability affecting, weight and sufficiency, § 
394, p. 538 

Fraud, admissibility in respect of, § 390 
Infancy, 

Admissibility In respect of disability of; § 
390' 

Weight and sufficiency, S 394, p. 538 
Insanity, 

Admissibility, § 390 
Weight and sufficiency, § 394^ p. 538 
Instructions to conform to, § 404 
Interruption prescription, parol evidence as ad¬ 
missible, § 393 

Knowledge, sufficiency, § 395 
Mistake, sufficiency, § 395 
New promise, 

Admissibility, § 391 
Sufficiency, § 396 
Non residence. 

Admissibility, § 390 
Weight and sufficiency, S 394, p. 539 
Objections, defense as available on, § 352 
Parol evidence, admissibility, § 393 
Part payment, 

Admissibility, § 392 
Sufficiency, § 397, pp. 544-548 
Pleadings, admissibility under, § 380 
Pxesumptlans, generally, post 


Evidence—Continued, 

Rules applying generally, 8 383 
Trust relation, sufficiency, § 395 
Variance with pleading, § 382 
Weight and sufficiency, 88 394r-397, pp. 536- 
548 

Excavations, adjoining land deprived of lateral sup¬ 
port, accrual of cause of action, 8170 

Exceptions, 

Defense raised by, § 352, 353 
Disability, persons under, 8 216 
Imprisonment, tolling of statutes, 8 241 
Infants, generally, post 
Insane persons, § 242 
kiarried women, 8 222 
Pleading 8 375 

Operative as plea or answer rather than, 
§ 374 

Executed trusts, exemption from operation of stat¬ 
ute, 8 179, p. 152 

Execution, 

Defective levy, accmal of cause of action against 
sheriff on account of, § 177, p 148 
Money collected on, accmal of cause of action 
against sheriff for failure to pay over, 8 177, 
p. 148 

Sales, real property, limitations applicable to ac¬ 
tions to recover, 8 42 

Blxecntors and administrators, 

Accrual of cause of action after death of person 
entitled to sue § 243. p 272 
Acknowledgment of debt, § 318, p. 412; § 319, p. 
414 

Administrator de bonis non, running of limita¬ 
tions against, § 243, p. 273 
Bonds, limitations applicable to actions on, 8 30, 
p. 1021. n. 40; 8 85 

Death of executor, interruption of limitations^ 8 
246, p. 277 

Defense as available against, 8 18, p. 954 
Fraud, setting aside order appioving final ac¬ 
count, 8 184, p. 189 

Infants, disability of infancy as available to, 
8 235, p. 265 

New action on failure of original, parties, 8 293 
Overpayments to legatees, accrual of cause of 
action for recovery, § 159, p. 106 
Part payment by, § 331, p. 440 
Part payment to, 8 332 

Promise to pay as reviving debt, 8 318, p. 412 
Sales of real property, limitations applicable to 
actions involving, § 42 
Sui^enslon of limitations, 

Filing of account, § 206, note 57 
Part payment by, § 331, p. 441 
Pending appointment, 8 246, p. 277 
Presentation of claim, § 298 
Trust relationship as respects running of limita¬ 
tions, 8 179, p. 162 

Executory contract, renunciation before full perform¬ 
ance, accrual of cause of action, § 127 

Executory trusts, exemption from operation of stat¬ 
ute, 8 179, p. 152 

Exemplary damages, breach of written contract, lim¬ 
itations applicable to action for, 8 58 
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Bi-rifl Hn g cause of action, 

Amended pleading based on, sui^ension of Umit- 
tations, § 27D, p. 321 
Shortening peiiod as to, § 2, p. 908 
flxisting statutes, power of legislature to change, 
i 2, p. 900 

Express promise, removal of bar by, § 307 
Express statutory provisions, prospective or retroac¬ 
tive opei ation, $ 4, p 915 

TOrpi-esa tiust, accrual of cause of action relating to, 
§ 178 

Extension of period, pending suits as affected, § 4, 
p 917 

Extension of time, 

Acknowledgment of debt, request for as, § 314, 
p. 380 

Demand, note payable on, § 147, p. 82 
Evidence as to, sufliciency, § 304, p. 538 
Guaiaiitor, consent to as tolling limitations, § 
318, p 405 

New promise, consideration for, § 305, n. 33 
raynient of note, limitations as aHected, § 147, p. 
78, n 93 

Power ol legislature, § 2, p 008 
Presumptions as to, § 384, p. 521 
Keti*oactive elfect of statute pioviding, § 4, p. 915 
Suspension of limitations, generally, post 
Extinguishment of, 

Obligation, mode of, § 1, p. 900, n. 1 
Right of a<‘tion, foreign statutes, controlling 
otTect, § 30 

Extraterritorial effect, statutes of limitations as hav¬ 
ing, § 27, a 75 
Factors, 

Accounts with merchants, exemption from op¬ 
eration of statutes, 8 300 

Accrual of cause of action against, § 135, p. 68 
Failure of a<*tion 

For defects In, new action on, § 292, p. 301 
New action after, 8 2^02, pp. 358-^02 
Fair I>abor Standanis Act, 

Limitations applicable to action under, 88 47, 6T; 
8 72, p. 1038, n. 79; 8 73, n. 21; 8 83, p. 
1053 

Penally or forfeiture, 8 89, p. 1062 
Specialty, action under as action on, 8 52, p. 1008, 
11. Zi 

False imprisonment. 

Accrual of cause of action for, 8 I'fS 
Amendment of pleadings, relation back, 8 280, p. 
332; 8 281, p. 338 

Joinder with other causes of action, limitations 
applicable, 8 107 

False representations, estoppel as result of, 8 25, p. 
905 

Favorable construction of statute, 8 3, p. 910 
Federal corporations, immunity from statutes, 8 17, 
p. 949 

Federal eonrt.R, 

Fraudulent concealment to cause of action, state 
statutes as goveniing, 8 200, p. 222 
New action on failure of original, statute author- 
issiiig as applying to, 8 288 

Federal Employers’ Liability Act Employers’ lia¬ 
bility acts, generally, ante 
Federal statutes, 

Oontrolling effect in state courts, 8 32 


Federal statutes—Continued, 

Penalties or forfeitures, limitations applicable $ 
89, p. 1062 

Fees, 

Public oflSicers, 

Limitations applicable in actions for, 8 86 
Limitations applicable to actions to recover, 
8 47 

Recovery back of fees paid, accrual of cause of 
action, 8 159, p 103 
Females, 

Emancipation at age of 18, disability of infancy 
as affected, § 235, p. 265 

Infancy, marriage as affecting disability of, § 
238 

Femes covert, special statutes applying to, validity, 
§ 2, p 906, n. 44 

Fences, railioad tracks, statutory liability for failure 
to fence, limitations applicaide. 8 88 
Fictitious name, suspension of limitations on ground 
of debtor assuming, 8 214 
Fiduciaries, 

Acknowledgment of debt, scheduling debt in ac^ 
counts, 8 314, p. 389 

Bonds, limitations applicable to actions on, § 55 
Breach of duty, limitations applicable in action 
based on. § 91. p. IOCS 

Limitations applicable in actions against, 8 85 
Fldiicia I y i clationship, 

Concealment ot cau.se of action between parties 
in, running of limitations, 8 206, p. 220 
Excuse for failure to discover fiaud, burden of 
jiroof, 8 388 

Exenifition from running of limitations, 8 p. 
152 

Findings, 8 405 

Exceptions to, raising question for first time by, 
8 352 

Of jury, 8 403 

Fiscal acc*ounting, statutes as applying to action in¬ 
volving, 8 37, p. 951 

Fitness, implied warranty of, accrual of cause of 
action for breach, § 136 
Fixed limitation, policy of state, 8 1, P 30<3 
'Flood waters, statutory liability for damage to crops, 
limitations applicable, 8 88 

Forbearance, acknowledgment, sufficiency as, 8 314, p. 
386 

Forbearance to sue, consideration for waiver of de¬ 
fense, 8 24, p. 962 

Forced sale, limitations applicable to actions in¬ 
volving realty purchased at, 8 42 
Forcible entry and detainer, accrual of cause of ac¬ 
tion, 8 118, p. 20 
Foreclosure, 

Absence of mortgagor, suspension of limitations 
for, 8 212, p. 234 

Acceleration of maturity of note secured by 
mortgage, running of limitations, 8 150, p. 92 
Accrual of cause of action, 8 118, P. 22; 8 124, p, 
37 

Bar of debt as affecting security, 8 2, pp. 928- 
931 

Gross-demand, availability, 8 186, p. 1092, n. 67 
Death of party, running of limitations, 8 246, p. 
277 
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Poredosnjre—Continued, 

Defense of limitation, pleading as essential, S 
354, p. 486, n. 77 
Limitations applicable to, 

Actions for, if 39, 33,99 
Actions involving sales on, § 42 
Part pasment by application of proceeds aris¬ 
ing from, § 327 

Partial payment of principal as sn^nding lim¬ 
itations against, § 331, p. 446 
Persons who may invoke statute, § 13, p. 930 
Proceeds of sale, accrual of cause of action 
against sheriff for, § 177, p. 149 
Bedemption, 

Limitations applicable, § 100 
Besidnary clause respecting proceedings not 
otherwise provided for as applying, § 
103, p. 1079 

Beformation in foreidosure, limitations applica¬ 
ble in action for, § 95 
Bevival of right, § 318. p. 409 
Foreign agents, misappropriation of moneyi^ accrual 
of cause of action for, f 135, p. 54 
Foreign corporations, 

Besidents as respects application of foreign stat¬ 
ute in actions between nonresidents, § 31, 
p. 980 

Sni^enslon of limitations, attempt to commence 
action, § 268 

Foreign factors, accrual of cause of action against, 

! 135, p. 59 

Foreign judgments, limitations applicable to actions 
on, 8 46 
Foreign law, 

See, also. Foreign statutes, post 
Plea or answer, allegations as to, S 366 
Pleading, 8 343, p. 470 
Necessity, 8 354, p. 488 
Presumptions as to, 8 384, p. 520 
Questions of law or fact in respect of, 8 399, 
p. 550 

Foreign residents, 

Absence of defendant, statutory exceptions as 
applying to action on, 8 212, p. 233 
Nonresidence, generally, post 
Foreign states. 

United States as subject to statutes of, 8 13, 
p. 944 

Written Instruments executed In, limitations Sip- 
X^icable to actions on, 8 61 
Foreign statutes. 

See, also. Foreign law, ante 
Conflict of laws, statutes giving effect to, 8 31, 
pp. 976-980 

Extinguishment of right of action, controlling ef¬ 
fect. 8 30 

Foreign substance, surgeon leaving in patient after 
operation, rtmning of limitations, § 174, p. 144 
Foreigners, absence from state as affecting running 
limitatiLoxis, 8 210 
Forfeitures, 

Accrual of actions relating to, § 120 
Limitations applicable to actions for, 

Interest of prosecutor or Informer, 8 90 
Statutory liabmty, § 89, pp. 1059-1063 
Forged deeds, limitations applicable in action involv¬ 
ing title based on, 8 35 


Forgery, guaranty, accrual of cause of action on con¬ 
tract of, § 140 
Form of remedy, 

Failure of action because of mistake, new action 
after, 8 292, p. 358 

Limitations applicable as determined by, § 33, pp.. 
981-984 

Forum, law of as governing, 8 27 
Contracts, actions on, 8 28 

Frandbiise, forfeiture, accrual of cause of action in 
respect of, 8120 

Franchise taxes, limitations applicable to action tor 
collection, 8 83, p. 1056 

Fraternal benefit societies, amendment of pleadings. 

in actions involving, relation back, § 280, p. 332* 
Fraud, 

Accrual of cause of action, 88 183-198, pp. 174r- 
200 

Actual fraud as essential to postone running 
of statutes, 8138, p. 187 

Aggrieved party, discovery by as essential, §- 
185 

Concealment of cause, effect of, 8 206, pp^ 
219^229 

Concealment by others than defendant,. 

8 207 

Confidential relationi^ip as affecting, 8 194 
Confirmation of fraud, running of liznitatloni 
from, 8 187 

Consequential damages, running of limita¬ 
tions from date of accrual, § 187 
Constructive notice as discovery as respects. 

running of limitation, 8 189, p. 191 
Continuation of dec^tion, 8 1^ 

Cross section or counterclaim, 8 196 
Defense of fraud, 8195 
DUigence in discovery, 8 189, pp. 188-197 
Discovery of confidential relationship^ 8 194 
Discovery of fraud, 8 184, p. 175 

Knowledge of facts equivalent to, 8 189,. 
pp. 188-197 

Buiming of limitations from, 88 186, 187 
Nature and character of fraud, {i 
188, pp. 185-188 

Equitable rules, 8184, pp. 175-183 
Parties affected by, 8 195 
Gravamen of action, 8188, p. 185 
Imputed notice of, 8190 

Inquiry, knowledge of facts requiring as af* 
fecting, 8 191 
Law action, §§ 186, 187 

Nature and character of fraud, 8 188, pp.. 
185-188 

Opportunity to Investigate as charging de¬ 
frauded person with notice, 8 191 
Perpetration of fraud, running of limitation^ 
from, 8186 

Becord, facts appearing of as charging per¬ 
son with notice, 8 189, p. 194 
Secret fraud equivalent of concealment, fi 
189, p. 192 

Statutory provisions, 8183 
Statutory rule, 8 184^ pp. 175-183 
Parties affected, 8 185 

Trespass of realty as basis, 8 188, p. 186 
Yicarious notice of, 8190 
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jprand—Continued, 

Acknowledgment of debt accompanied by, effect 
of, ! 300 

* Juxy question, § 402 
Agent, 

Fraud on principal, postponment of running 
of statute, § 104 

Knowledge of as Imputable to principal, § 
100 

Amendment of pleadings in action based on, re¬ 
lation back, § 280, p. 382 

Attorneys, notice to as notice to dient as re- 
pccts running of statute, 1100 
Breach of contract, waiTer of right to sue for 
and election to bring action for fraud, § 58 
Burden of proof, 1388 
Circumstantial evidence, proof by, 3 305 
Concealment, running of limitations as affected, 
i 184, p. 177, n. 78 

Confidential relationship, existence of as affect¬ 
ing miming of statute, § 195 
-Oontlnuation of deception, suspension of limita¬ 
tions, S 192 

•Oounterdaim for, running of limitation, § 196 
Cross action for, running of limitation, § 106 
Defense of. 

Availability of statute as bar, S194 
. Uiintiiiig of limitation, 8 195 
Demurrer based on, 8 345 

Diligence in discovery of facts, running of Um- 
itatious as affected, 8 189, pp. 188-197 
Discovery of. Discovery, ante 
Equity, limitations applicable to action in, 8 73 
Estoppel to assert bar because of, 8 25, p. 966 
Evidence, 

AdmiHsibllity, 8 300 
Sufllciency, 8 303 

Imputed notice, mnning of limitations as af¬ 
fected, 8 1^^ 

Inquiry, knowledge of facts requiring as essen¬ 
tial to start running of statutes, 8 101 
Invoking statute for purpose of committing, 8 li 
p. 901 

lury questions, 8 400 
Knowledge, post 

Tiaw goveniing in actions for damages for, 8 29 
Ximilatlons applicable to action based on, 88 
73, 75, 70 ; 8 01, PP- 1063-1000 
New promise, Jury question, 8 402 
Opportunity to Investigate and discover as charg¬ 
ing with knowledge starting mnning of stat¬ 
ute, 8 101 
Pleading, 8 341 

Accni^ of cause of action, § 362 
Avoidance of bar, 8 377, p. 613 
Denial of allegation, 8 365 
Sufiiciency, 8 343, p. 465 
X’rcsuiuptlons as to, 8 384, i>. 521 
X^urchaso of real estate, limitations applicable in 
actions involving, 8 35 

Itcccivcrs, notice to as imputable to creditors, 8 

100 ft 

Uofonuation of instruments on ground of, residu¬ 
ary clause rcsiiocting proceedings not specifi¬ 
cally provided for as applying, 8 103, p. 1078 
Bescission or cancellation on ground of, residu¬ 
ary clauses applying to, 8 103, p. 1077 


Frand—Continued, 

Suspension of limitations, post 
Trusts based on, 

Buxming of limitations in respect of, 8 179, p. 
156 

Suspension of limitations xmtil discovery, 8 

182, p. 168 

Vicarious notice of, running of limitations as af¬ 
fected, 8 190 

Warranty, postponement of running of limita¬ 
tions, 8 138 

Frauds, statute of, contract void under as tolling 
limitations, 8 316, p. 308 

Fraudulent elaimA suppression of, 8 If P- 903 
Fraudulent conveyances, 

Accrual of cause of action, 

Diligence In discovery of fraud, 8 189, p. 191 
Discovery, presumption when filed for rec¬ 
ord, 8189, p 193 
Setting aside, 8 181, p. 181 
Commencement of limitations period, 8 184, p. 
181 

Discovery, presumption when filed for records, § 
189,. p. 195 

Grantee as trustee as respects running of limita- 
tations, 8 179, p. 164 

LimitatiLons applicable in action to set aside, 8 
36,n.45; 8 01, p. 1066 

Personal representative, mnnmg of limitations, 
8 213, p. 273 

Hesiduary clause respecting proceedings not oth¬ 
erwise provided for as applying, § 103, p. 1078 
Freehold, severance and removal of property from, 
accrual of cause of action, 8171 
Freight charges, accraal of cause of action against 
consignee, 8 143 

Fruit trees, breach of warranty on sale of, accrual 
of cause of action, 8138 
Future event, 

Accrual of cause of action dependent on, 8 HO 
Warranty renting lo, aocinial of cause of action 
for breach, 8 130 

Full setUemeut, part payment in, effect of, 8 324 
Garnishment, 

Accmal of cause of action starting running of 
limitations, 8100, p. 12, n. 4 
Pleading, garnishee as required to plead, 8 357 
Suspension of limitations, void garnishment, § 
274 

General demurrer, 

New action after dismissal on, 8 287, p. 346, 
11.38 

Plea of lunitation, 8 372 
SufOicicncy to raise defense, 8 348 
General denial, plea of limitations, sufficiency, 8 873 
General hiring, services performed under, accmal 
of cause of action for compensation, 8 133. P- 
52 

Gcneml issue, 

Defense as available under plea of, 8 379 
neadiog Btatate with or withoat, § 360' 

Geuoial prosecutton, suspension ot limitations pend¬ 
ing, { 247 

Qeneral retainer, services of attorney rendered nn- 
der, accrual of cause of action for, { 135, p. 66 
Governing law. Conflict of laws, generally, ante 
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Government, 

Operation against or in favor of, { 15, pp. D3D> 
046 

Waiver, S 24, p. 960 

Government employees, limitations applicable to ac¬ 
tions for salaries, § 47 

Government service, absence in, suspension of limita¬ 
tion, § 212, p. 244 

Grantee, mortgaged property, payments by as sus¬ 
pending limitation, § 331, p. 44S 

Guarantors, 

Death of principal, running of statute as affect¬ 
ed. i 246, p. 27T 

Bevival of barred claim as to, promise by prin¬ 
cipal, § 318, p. 404 

Guaranty, 

Accrual of cause of action on contracts of, S 1^0 
Amendment of pleading in actions on, relation 
back, S 281. p. 339 

Bar of debt as affecting remedy on, S10 
Continuing contracts of, accrual of cause of ac¬ 
tion on, S 154 

Deposit of money by way of, running of limita¬ 
tions as to, § ITO, p. 150 

Implied liability, limitations applicable in action 
based on, § ^ 

Daw governing inactions on, § 28 
Part payment by, 

Guarantor, effect, S 331, p. 453 
Principal, effect, f 331, p. 452 
Benewal of note guaranteed as tolling limita¬ 
tions, § 320, p. 417 

Guardian ad litem, application of statutes to, $ 13, p. 
935, m 84 

Guardian and ward. 

Accounting, time limitations begin to run, § 
124, p. 30 

Accrual of action by ward against guardian, 
§121,p.26,n.l4; §237 

Action by guardian during infancy as affecting 
disability of, S 240 

Bar of guardian as affecting ward, J ld> P- 356, 
n. 13,14,18 
Bond of guardian, 

Accrual of cause of action on, § 148, p. 85, 
n. 51 

Limitations applicable, § 60, p. 1021, n. 49; 
i§ 70,85 

Insane persons, action by during disability, S 
242 

Mutual accounts, appointment of guardian for 
party as breaking continuity, § 165, p. 118 
Part payment by guardian, effect of, § 331, p. 440 
B^ationship as express trust as respects run¬ 
ning of limitations, § 179, p. 162 
Bevival of barred debt against ward, guardian’s 
authority in respect of, § 318, p. 404 
Sales of real property, limitations applicable to 
actions involving, § 42 

Settlement and accounting between, limitations 
applicable, § 102 

Suspension of limitations as to infants, f 235, p. 
263 

Handwriting of maker, indorsement of part payment 
in, inferences from, § 397, p. 548 
Harassing litigation, new action after dbaniq5?e i or 
failure of former action, § 287, p. 347 


Hardship, disabilities, exceptions in favor of persons 
under, § 216, n. 79 

Heating plant, breach of warranty on sale of, ae- 
cnial of cause of action, § 138, n. 69 
Heirs or legatees, 

Acknowledgment of debt, § 319, p. 414 

Bevival of ancestor’s deb^ § 3I8» p. 404 
Bar of personal representative as affecting, 4 
19, p. 957 

Oveipayments to legatees, accrual of cause of 
action for recovery, § 159, p. 106 
Part payment by, effect of, § 331, p. 441 
Proceedings to establish heirship, accrual of right 
of action, § 109, p. 12, n. 4 

Beal property, accrual of cause of action with 
respect to, § 118, p. 21 

Set-off or counterclaim in action by, § 106, p. 1093 
Statute as available to, § 18, p. 951 
Suspension of limitations, actions against, S 246, 
p. 276 

Highwasrs, immunity of counties or municipalities in 
actions involving, § 17, p. 949 
History of legislation, § 1, p. 905 
Home Owners’ Loan Corporation, immunity from 
statutes, § 17, p. 949 
Homestead, 

Abandonment, accrual of cause of action in favor 
of adverse occupant, § 118, p. 21 
Illegal sale under execution, accrual of cause 
of action against sheriff for, § 177, p, 149 
Mortgaged lands, payments by widow bolding as 
Interrupting limitations, § 331, p. 449 
Husband and wife, 

See also Coverture generally, ante 
Acknowledgment or new promise by, § 318, p. 
405 

Alienation of affections, 

Accrual of cause of action, § 176 
Limitations applicable to actions for, 8 73 
n. 33; f 74, p. 1045; 8 78, n. 78 
Amendment of pleadings In actions involving 
property rights, rdation back, 8 280, p. 334 
Choses in action of wife, running of limitations 
against husband entitled to collect, § 231 
Claim by husband against wife, running of lim¬ 
itation, 8 225 

Claim by wife against husband, running of lim¬ 
itations, 8 224 

Community property, generally, ante 

Joint actions^ disability of coverture as effecting, 

8 233 

Limitations applicable to action by husband for 
injury to wife, § 74, p. 1045 
Married women acts, effect of, 8 223 
Necessaries, running of limitations in favor of 
wife Jointly liable for, § 222 
Part payment by, § 331, p. 442 
Personal injuries to wife, running of limitations, 

§ 226 

Purdiase money mortgage, bar as available on 
foreclosure, 8 13, p. 939 

Besulting trusts between, running of limitations, 

8 179, p. 154 

Bight of wife to plead statute^ 8 13, p. 936, n. 84 
Suspension of limitations, suit against husband 
alone^ 8 278 
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Husband and wife—Continued, 

Trei^pass for loss of wife’s services, limitations 
applicable, § 74, p. 1043, n. 41 
Trust by wife for husband, exemption from op¬ 
eration of statute, § 180 

Trusts, exemption from operation of statute as 
applicable to wife, § 180, n. 74 
Void deed purporting to convey property of life, 
running of limitations, § 229 
Hypothetical allegations, plea or answer, § 360 
Identification of debt, adznowledgment or new prom¬ 
ise, necessity, § 306 
Identity, 

Concealment, 

By motorist striking pedestrian, running of 
limitations, § 174, p. 141 
Tolling of statutes, § 214 
Identity of cause of action, 

Parol evidence, admissibility, § 393 
Presumptions as to, § 384, p. 520 
Identity of parties, new cause of action on failure 
of original, § 203 

Ignorance. Knowledge, generally, post 
Imbecility, suspension of limitations, § 242. note 54 
Implied assumpsit, limitations applicable In actions 
on, § 83, p. 1053 
Implied contracts. 

Accrual of cause of action based on, S§ 158-160, 
pp. 00-109 

Amended pleading seeking recovery on basis of, 
ininning of limitations, § 281, p 338 
liimitations applicable to actions based on, § 69, 
pp. 1030-1036 

Implied liability, written contract, limitations appli¬ 
cable to action, § 59 
Implied or constructive trusts, 

Corporate directors as trustees of as respects 
running of limitations, S ^70, p. 160 
Equity, limitations applicable in suit on, § 03 
Exemption from operation of statute, § 179, p. 
157 

Fraud, limitations applicable in action to enforce 
on ground of, § 91, p. 1064 
Running of limitations, S 179, p. 164 
Third person acquiring trust property, § 180 
Implied repeal of statutes, § 5 

Implied waiver, submission to arbitration, § 24, p. 
061 

Implied warranty, accrual of cause of action for 
broach of, $ 136 
Imprisonment, 

False imprisonment, limitations as running from 
tomination of, § 175 
Suspension of limitation, § 241 

On account of absence occasioned by, § 212, 
p. 245 

Improvement assessments, acceleration of maturity 
on failure to pay Installments, limitation period, 
§ 150, p. 01, n. 16 

Improvements, continuing injury caused by, accrual 
of cause of action, 8 169, p. 120 
Imputed notice, fraud, running of limitations as af¬ 
fected, § 190 

Incompetents, part payment by committee of, § 331, 
p. 440 

Indeilnite contracts of employment, accrual of cause 
of action on, 8 133, p. 51 


Indefinite period, services of attorney for, accrual 
of cause of action for compensation, § 135, p. 
56 

Indemnity, 

Accrual of cause of action on contracts of, 8 141 
Contract of as continuing contract for limitation 
purposes, 8151, n. 26 
Indemnity bonds. 

Constable, accrual of cause of action on, 8 148, 

p. 86 

Limitations applicable to actions on, 8 55; 8 60, 
p. 1021, n. 49 

Indemnity contract, contribution, limitations applica¬ 
ble to action based on, 8 58 

Indian wards, state statutes as applying to suits by 
United States in respect of, 8 15, p. 945 
Indians, disability as to land, suspension of limita¬ 
tions, 8 216, n. 83 

Indigent circumstances, failure to commence action 
on time because of, running of limitations as af¬ 
fected, 8 301 

Indigent persons, claim or suit in municipality for 
maintenance, 8 17, p. 950 
Indorsements, 

Amounts, accrual of cause of action as affected, 
8 147, p. 78, n. 92 

Limitations applicable to action on, 8 63 
Part payment. 

Admissibility to prove, 8 302 
Evidenced by. 

Effect of, 8 326 
Sufficiency, 8 397, p. 546 
Presumption of payment, 8 385 
Indorsers, 

Part payment by, effect of, 8 331, p. 453 
Part payment by principal, effect of, 8 331, p. 451 
Payment by, acciual of cause of action against 
principal, 8 160, p. 107 

PromissoiT note, running of limitations in favor 
of, 8 147, p. 83 

Infants, 

Cestui que trust, bar against trustee as affecting, 
8 10, p. 956 
Evidence, 

Admissibility, 8 300 
Weight and sufficiency, 8 394, p. 538 
Exemption from operation of statutes, 8 235, p. 
263 

Pleading disability of infancy, 8 377, p. 512 
Special statutes applying to, validity, 8 2, p. 906, 
n. 44 

Statute as applicable in actions between ^parent 
and infant, 8 21 

Sui^ension of limitations, 88 235-240, pp. 262- 
268 

Absence during minority, § 239 
Action during disability as affecting, 8 240 
Administrator as entitled to benefits of, 8 
235, p. 265 

Death as removing disability, 8 245 
Derivative action, 8 235, p. 263 
Existing causes of action, 8 218 
Female minor, marriage as affecting, 8 238 
Former guardian of trustee, actions against, 
8 237 

Guardian’s right to maintain action affect¬ 
ing, 8 235, p. 263 
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Infants—Continuod, 

Suspension of limitations—Continued* 

Inaction during disability as affecting, § 240 
Interest In action as affecting, § 235, p. 263 
Joint tenancy with others, § 221 
Majority as removing disabilities, § 235, p. 
263 

Marriage as affecting, § 238 
Xon residence, as affecting, § 239 
Deal property action, § 236 
Subrogation of surety as to rights against 
guardian, § 235 

Successive infancy, § 219, note 14 
Tacking disability of coverture to infancy, 
§ 219 

Tenancy in common with others, § 221 
Variance between pleading and proof, j 382 
Informers, penalties or forfeitures, limitations ap¬ 
plicable as affected by interest of, § 90 
Ingress and egress, 

Interference with as starting running of limita¬ 
tions in reject of real property, § 118, p. 20 
Limitations applicable to actions involving right, 

§ 34, n. 18 

Inheritance taxes, limitations applicable in action 
for collection, § 83, p. 1056 
Injunction, 

Estoppel as result of procuring, § 25, p. 966 
Limitations applicable in action for, § 44^ p. 997 
Tolling of limitations, S 253 
Injuries, 

Personal Injnry, limitations as running from time 
of, § 174, p. 140 

Temporary obstruction of waters, limitations as 
ruiming from time of, § 172, p. 138 
Torts causing, limitations as running from date 
of, § 168, p. 123 

Insane boi^itals, states, defense as available against, 
§16 

Insane persons, 

Reimbursement for maintenance, claims of mu¬ 
nicipalities for, § 17, p. 950 
Suspension of limitations^ existing cause of ac¬ 
tion, § 218 
Insanity, 

Evidence, 

Admissibility, { 390 
Weight and sufficiency, $ 394, p. 538 
Pleading disability of, S 377, p. 512 
Sui^ension of limitations, § 242 
Death as affecting, f 245 
Insolvency, 

Banks, 

Accrual of cause of action against director 
for receiving deposit with knowledge of, 

§ 122, p. 33 

Accrual of cause of action against stockhold¬ 
ers, § 122, p. 30 

Bar as available in respect of rival claims for 
fund, § 22 

Corporations, limitations applicable to actions 
against stockholders and directors, § 50 
Part payment, effect as respects daiTu in, § 339 
Suspension of limitations pending proceedinas. 

§ 179, p. 160 

Suspension of limitations by proceedings in, § 


Installments, 

Acceleration of maturity on failure to pay, run¬ 
ning of limitations as affected, § 150, p. 90 
Accrual of cause of action as to debts payable 
in, § 156 

Interest, running of limitations against, § 157 
Part payment on contract, § 321 
Promise to pay debt in, tolling of limitations, § 
315, note 78 

Subscriptions to stock payable in, accrual of 
cause of action on, § 125, p. 43 
Instructions to jury of, § 404 

Instruments for payment of money, accrual of cause 
of action on, f§ 146-150, pp. 74-93 
Intent, concealment of cause of action, dement of, 
§ 206, p. 225 
Intention, 

Acknowledgment of debt, sufficiency as deter¬ 
mined by, § 314, p. 385; § 317, p. 400 
Applicability of statnte as dependent on, § 33, p. 
981, n. 80 

Mutual accounts, transaction as dependent on, § 
165, p. 119 

Part payment, element of, § 322, p. 425 
Sealed instrument or specialty, § 52, p. 1007 
Statute as running regardless, § 1, p. 900, n. 2 
I Interest, 

Acknowledgment of debt by, 

Agreement to pay, § 314, p. 387 
Offer of payment of debt exclusive of inter- 
terest, § 314, p. 390 

Adknowledgment or new promise, revival of daiin 
for, i 320, p. 418 

Mutual accounts, posting of items as affecting 
running of limitations, § 165, p. 118 
Notation of payment on back of obligation, ad¬ 
missibility to show part payment, § 392 
Overdue note, acceptance as affecting running 
of limitations, § 147, p. 78 
Payment of, 

Effect on principal obligation, § 323 
Part as sufficient, § 397, p. 546 
Presumptions arising from payment of, f 385 
Dunning of limitations agamst, § 157 
Usury, generally, post 
Interest coupons, 

Accrual of cause of action on, § 148, p. 87 
Limitations applicable to actions on, § 55; § 60, 
p. 1021, n. 49 

Intenneddler, part payment by, § 331, p. 437 
International law, war, suspension of limitations dur¬ 
ing, § 259 

Interpleader, trustee, bringing of action as repudia¬ 
tion of trust starting running of limitations. § 
182, p. 172 

Interruption of llmitationsw Suig)ension of limita¬ 
tions, generally, post 

Intervention, commencement of action for limita¬ 
tion purposes, § 276, p. 310 
Insurance, 

Amendment of pleadings in actions involving, 
relation back, § 280, p. 332; § 281, p 339 
Law governing in action on contract of, § 28 
Limitations applicable to actions on policies, 5 44 
p. 997 

Premiums, limitations applicable to actions to 
recover, § 69, p. 1033 
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Insurance agent, waiver of limitations, S 24, p. 959 
Insurance benefits, installments, beginning of limita¬ 
tion period as to benefits payable in, § 156 
Insurance premiums, mortgagee paying, suspension 
of limitations, § 331, p. 446 

Invalid transactions, money paid under, accrual of 
cause of action for recovery, § 159, p. 102 
Involuntary absence, suspension of limitations on 
ground of, § 212, p. 245 

Involuntary nonsuit, new action after, § 287, p. 345; 

S 291, n. 65 
Irrigation districts, 

Bonds, acceptance by contractor as evidence of 
obligation to i>ay for services, accrual of ac¬ 
tion, § 148, p. 87 

Defense as available to, § 17, p. 950 
Suspension of limitation as to claim against, | 
318, p. 411 

Statutes as applying to, § 17, p. 949 
In’igation ditch, injuries as result of water seep¬ 
ing from, accrual of cause of action, § 173 
Issues, §§ 379-381, pp. 510-019 

Evidence admissible under pleading, § 380 
General issue as proper plea, § 379 
Matters to be proved under plea of limitations, 
§ 381 

Replication or reply, method of taking, i 378 
Joinder of causes, limitations applicable, § 33, p. 983; 
§ 107 

Joinder of parties. 

Bar of claim as affecting right, § 6, p. 921, n. 73 
Commoncemout of action for limitation purposes, 
improper Joinder, § 272 

Joint actions, husband and wife, disability of cover¬ 
ture as affectiug, § 233 

Joint adventure, aeeouiiting, time limitations begin 
to run, § 121, p 39 

Joint cause of action, commencement of action for 
limitation puiDoses, amendment bringing in new 
plaintiffs, § 270, p. 333 

Joint debtors, absence on part of one as affecting 
running of limilations, § 217, p. 243 
Joint defendants, new action on failure of original 
against one only, § 293, p. 363 
Joint indorsors, contribution between, accrual of 
cause of action, § 160, p. 100 
Joint liability. 

Bar as available in respect of, f 13, p. 038 
Demand as su/nciont to start running of limita¬ 
tions, § 201, p. 210 
Joint obligations. 

Acknowledgment or new promise by one of Joint 
debtors as interrupting statute, § 318, p- 405 
Mortgage debt, partial payment by one of Joint 
debtors as suspending limitations, § 331, p. 
447 

Offer by one of several makers to pay share, ef¬ 
fect, S 320, p. 322 
Part payment. 

By one of obligators, effect of, § 331, p. 443 
I^ayment to one of Joint holders, § 332 

Joint tenancies. 

Infants, disability of saving interests of co-ten¬ 
ants, i 221 

ffirustees holding premises, bar of entry of one 
as barring other, $ 20 


I Journey’s account, recognition of doctrine, § 287, p. 
345, n. 27 

Judgment, 

Acknowledgment, action of as f’-fliring out of op¬ 
eration of statute, § 303 

Confession of as sufficient to toll statutes, § 314, 
p. 382 

Conformity to verdict or finding, § 405 
Costs, payment as defeating limitation in re¬ 
spect of, § 322, p. 428 

Determination of rights, running of statutes as 
dependent on, § 200 

Fraud, limitations applicable in action for relief 
against, § 91, p. 1064 

Installments, accrual of cause of action as to 
payments, § 156 

Idmitations applicable to actions on, § 46 
New promise or acknowledgment. 

Consideration for, § 305, n. 33 
Revival of action on, § 303 
Part payment, § 321 

Recovery ba(i of money paid under, accrual of 
cause of action, § 159, p. 103 
Supplemental proceeding to determine effect, lim¬ 
itations applicable, § 102 

Written contracts, limitations applicable to as 
applying to action on, § 60, p. 1020 

Judgment creditor, privity as respects right to plead 
limitations in action by another creditor, § 18, 
p. 953 

Judgment debt, acknowledgment of or promise to 
pay, § 320, p. 417 

Judgment liens, limitations applicable in actions to 
enforce, § 36 

Judgment on pleading, defense as available on mo¬ 
tion for, § 351, p. 479 

Judicial proceedings, admowledgment, admission of 
debt in, § 314, p. 392 

Judicial sales, 

Purchaser of land at, statute as applying, § 23 
Real property, 

Limitations applicable to actions to recover, 
§ 42 

Limitations as running from time of con- 
fimation, § 118, p. 20 

Junior lienholder, statute as available to, § 18, p. 952 

Junior mortgage, new promise, revival of debt, § 
320, p. 420 

Jurisdiction, 

Commencement of action, suspension of limita¬ 
tion as dependent on, § 271 
Dismissal for lack of, new action after, § 292, 
p. 359 

Failure of action for want of, new action after, 

§ 292, p. 358 

New action on failure or original as requiring, 

§ 287, p. 349 

Property of absent defendant in, suspension of 
limitation, § 212, p, 233 

Jury questions. Questions of law and fact, general¬ 
ly, post 

Jury, verdict, § 406 

Justices of the peac^ new action of failure of orig¬ 
inal, i^tatute as authorizing, § 288 

Keeping account, manner of as determinative of 
question of running of limitations^ § 165, p. 119 
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Kind, breach of warranty of, accrual of cause of ac¬ 
tion, § 138 

Kindred suit, commencement of action as suspend¬ 
ing limitation, i 261, p. 292 
Knowledge, 

Accrual of cause of action, running of limitation 
as dependent on, § 205, pp. 21&-219 
Burden of proof, 8 3S8 

Constructive trust, limitations as running from 
time of acquiring, 8 179, p. 155 
Conversion, accrual of cause of action as affect¬ 
ed by. § 168, p, 126 

Cutting or destroying timber, limitations as run¬ 
ning from date of, § 171 
Evidence as to, sufficiency, 8 395 
Fraud, 

Necessity for knowledge of facts to excite 
inquiry, 8 191 

Pleading in respect of, 8 3^3, p. 468 
Presumptions as to, 8 384, p. 521 
Punning of limitations as affected, 8 139, PP* 
188-197 

Punning of limitations as dependent on, 8 
184, p. 177 

Fraudulent concealment of cause of action, ef¬ 
fect as respects running of statutes, § 206, p. 
223 

Jury question, 8 400 

Malpractice, patient’s knowledge of injury or 
disability as affecting running, 8 174, p. 143 
Personal injury, running of limitations as af¬ 
fected, 8 174, p. 140 

PesuUlng tnist, running of limitations as re¬ 
quiring, § 179, p, 154 

Torts, accrual of cause of action, 8 138, p. 122 
Trusts, repudiation, sufficiency as respects run¬ 
ning of limitations, 8132, p. 173 
liabor, accrual of cause of action to recover value of, 

S 158 


Leases, 

Accrual of cause of action on, $ 125, p. 41, n. 


37 

Breach of warranty of, accrual of cause of action, 
§ 139, n. 77 

Peversioner, bar of action by tenant as bar 
against, 8 1% p. 938 
Legacies, 

Charge against real estate, 

Punning of limitations in respect of, 8 179, 
p. 164 

Limitations applicable to action to enforce 
payment, § 52, p. 10C6 

L^:al coercion, part payment procured through, suf¬ 
ficiency, § 322, p. 426, n. 23 

Legal proceedings, pendency as suspending limita¬ 
tions. IS 247-240. pp. 278-284 
Legatees. Heirs or Legatees, generally, ante. 
Legislature, p^nver to enact statutes, 8 2, p. 906 
Letteiu or other coriespondence, 

Acknowledgment or new promise, admissibility 
on question of, 8 391 

New promise evidenced by, sufficiency, 8 317, 
p. 401 


Levee districts, statute as applying to, § 17, p. 949 
Levy or execution, default, accrual of cause of action 
against sheriff based on, § 177, p. 148 
Liability, limitations applicable to action on, 8 70 
Libel and slander, 

Accnial of cause of action for, 8 168, p. 124 
Amendment of pleadings, relation back, 8 281, 
p 339 

Joinder with other diarges, limitations applica¬ 
ble, 8 107 

Law governing in actions for, 8 29 
Liberal construction. Construction of statures, gen¬ 
erally, ante 

License fees, accrual of nght of action for, 8 121, p. 
27, n. 14 


Labor unions, discharge in violation of agreement 
with, limitations applicable, f 60, p. 1019, n. 
36 

Laeffies, 

BIstingnished, 8 1* P- 904 

New action after dismissal or failure of former 
action, § 287, p. 347 

Suspension of limitations, effect of, 8 261, p. 292, 
n. 9 

land patents, fraud, running of limitations in re¬ 
flect of suit to cancel for, 8 134, p. 180 
Landlord and tenant. 

Amendment of pleadings in actions involving, re¬ 
lation back, § 281. p. 339 
Torts, limitations applicable to actions based on, 
8 73, n. 19 

Lands, acknowledgment or new promise, renewal by, 
§ 303 

lajMse of time, dement of, § 1, p. 901, n. 8 

Last Item, mutual accounts^ statute as running from, 

8 165, p. 112 

Lateral support, removal of, accrual of cause of action 
for, 8 170 

Law governing. Gbnfllct of laws, generally, ante 
Law, misrepresentation as to, estoppel as resulting, 

8 25, p. 968 


License taxes, limitations applicable to actions for 
collection, 8 83, p. 1056 
Liens, 

AlMsence of defendant, suspensiou of limitation 
respecting enforcement, 8 212, p. 234 
Bar of debt as impairmg security, § S 
Vendor, 8 11 

Limitations applicable in actions to enforce. I 
36 

Mortgages, generally, post 
New promise, effect on, 8 320, p. 418 
Part payment secured by, effect of, 8 338 
Beal property, limitations applicable to suit to 
enforce, 8 52, p. 1006 

Series of notes secured by, accrual of cause of 
action, 8 156 

Statute creating as one of limitation, 5 1. p. 900, 
n. 2 

Time limitations begin to run in action to enforce. 
8 124, p. 37 

Vendor’s lien, generally, post 
Life estate, running of limitations against action by 
remainderman against one claiming under, 8 179, 
p. 164 

Life imprisonment, suspension of limitations on 
ground of, § 241, n. 45 

Life insurance, death of insured, limitations as run¬ 
ning from, 8 146, p. 75 
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Life pension, accrual of cause of action for breach 
of promise to pay, § 152, n. 39 
Life tenants. 

Part payment by, effect of, § 331, p. 442 
Promise as respects liability of remaindermen, 
suspension of limitations, § 318, p. 403 
Lifetime employment contract, accrual of cause ot 
action on, § 133, p 49, n. 11 
Liquidation, partnership. 

Acknowledgment or new promise after, § 318, p. 
407 

Payment by one partner after, § 331, p. 450 
Litigation, limitations as running against right in, § 
261, p. 291, n. 94 

Loans, trust funds, accrual of cause of action as to 
borrower, § 180, n. 73 

Loss of services, husband’s action for, accrual of cause 
of action, § 176 

Lost bond, limitations applicable to action to es¬ 
tablish, § 55, n 57 

Lost instruments, limitations applicable in suit to 
establish, § 97 

Machinery, breach of warranty on sale of, accinial 
of cause of action, § 138 
Majority, 

Infants attaining. 

Real propeity, limitations respecting, § 230 
Right of action after, § 235, p. 264 
Malfeasance, corporate directors or officers, accrual 
of cause of action for, § 168, p. 125 
Malicious prosecution. 

Accrual of cause of action for, § 175 
Amcndiueiit of pleadings, relation back, § 280, p. 
333; §281, p 339 

Joinder with other causes, limitations applicable, 
§ 107 

Limitations applicable to actions for, § 74, p. 1043, 
n 41; § 79, p. 1045 
Malpractice, 

Accrual of cause of action for, § 174, p, 142 
Amendment of pleadings in action for, relation 
back, § 280, p. 333; f 281, p. 339 
Oountex'claim for, limitations as applicable, § 
106, p. 1091, n. 58 

Limitations applicable to actions for, § 69, p. 

io:jo 

Mandamus, 

Accrual of cause of action, § 115 
Limitations applicable to actions for writ, S 75; 
§ 83, p. 1053; §§ 84, 102 
Residuary clause, § 103, p. 1079 
State ofliclals, proceeding by individual against 
as subject to statute, § 15, p 946 
Tax bills, proceeding for issuance as suspend¬ 
ing limitation, § 261, p. 292, n. 15 
Manufacturer, implied warranty, acci'ual of cause 
of action for breach, § 130 

Mai*gins, purchase of stock by brokers, accrual of 
right of action against customer for money ad¬ 
vanced, § 13*1; 

Marital relations, accrual of cause of action for inter- 
fereneo with, § 176 

Maritime law, law controlling action arising under in 
state court, § 27 
Marxiage, 

SCO, also, Coverture, generally, ante 
Breadti of promise, accrual of cause of action on, 
% 153 


Marriage—Continued, 

Fraud inducing contracts of, running of limita¬ 
tion respecting, § 187 
Infants, disability as affected, § 238 
Seduction under promise of, accrual of cause of 
action for, § 168, p. 125 
Married women, 

See, also, Coverture, generally, ante 
Separate property, sale under execution against 
husband, running of limitation, § 229 
Suspension of limitations, existing causes of 
action, § 218 

Void debts, promise to pay after dissolution of 
relation as supported by, § 318, p. 407 
Married women acts, effect of, § 223 
Marshaling assets, insolvent banks, causes of action 
against stockholders as accruing on, § 122, p. 
31 

Master and servant. 

Employer and employee, generally, ante 
Fair Labor Standards Act, geneially, ante 
Overtime, generally, post 

l^Iaterials, action to recover value of, running of 
limitations, § 158 
Maturity, 

Bond for payment of money, limitations as run¬ 
ning from date of, § 148, p 87 
Debt, presumptions as to time of, § 384, p. 
529 

Mechanics* liens, 

Absence of owner, suspension of limitations in¬ 
specting enforcement, § 212, p. 234 
Amendment of pleadings in action involving, re¬ 
lation back, § 280, p. 333; § 281, p. 339 
Fart payment of debt secured by, effect of, § 
338 

Mental capacity, rescission or cancellation for lack of, 
residuary clause as applying, § 103, p. 1078 
Merchants, 

Accounts with factors or servants, 

Exemption from operation of statute, § 166 
Account stated, § 167 

Merchants’ accounts, limitations applicable to ac¬ 
tions on, § 72, p 1039 

'Merger of coi*poratlons, new action on failure prior 
to merger as renewal against original company, 
§ 293, p. 363, n. 40 

Merits, new action after dismissal or failure of ac¬ 
tion on, i 287, pp. 345-351 

Military service, absence in as suspending operation 
of statute, § 212, p. 245 

Minimum wage law, limitations applicable to actions 
under, § 83, p. 1054 
Minors. Infants, generally, ante 
Misconduct of public officers, accrual of cause of ac¬ 
tion for, § 177, pp. 146-149 

Misfeasance, sheriffs and constables, accrual of cause 
of action based on, § 177, p. 147 
Misjoinder of cause, dismissal on ground of, new ac¬ 
tion after, § 292, p. 361, n. 13 
Misrepresentations, estoppel as resulting, § 26, p. 

968 

Mistake, 

Accrual of cause of action based on, § 198 
Burden of proof, § 388 
Defense of, statute as bar, § 104 
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Mistake—Ckintinxied, 

3^scove]7y 

liimitktions as running from time of, i 19S 


Pleading, § 343, p. 4C7 
Evidence as to, sufficiency, § 39*5 
Failure of action because of new action after, § 


202, p. 358 
Jury question, § 400 

Lfimitations applicable in actions based on, S 91, 

p. 1060 

Pleading, | 341 

Avoidance of bar, § 377, p- 513 
Sufficiency, § 313, p. 465 

Recovery of money paid under, accrual of cause 
of action, § 150, p. 105 
Reformation of. 

Deed on ground of, limitations applica^lOi § 


36 

Instruments on ground of, residuary clause 
respecting proceedings not specifically 
provided for, § 103* p. 1078 
Rescission or canc^ation on ground of, residu¬ 
ary clauses applying, § 103, p. 1078 
Money, bonds or warrants conditioned for payment 
of, accrual of cause of action, § 148^ p 87 
Money collected, attomey^s failure to pay over, ac¬ 
crual of client’s cause of action for, § 135, p 


57 

Money bad and received, limitations applicable to 
actions for, § 69, p 1032 

Money, instruments for payment of, accrual of cause 
of action, §§ 146-150, pp. 74-93 
Money lent, 

Accrual of cause of action to recover, § 158 
Limitations applicable to action for, $71; § 72, 
p. 1038 

Mutual account, items as constituting part of, 
S 165, p. 116 
Money paid. 

Accrual of cause of action for, $ 160, PP 106- 
109 


Amendment to pleadings in actions for recovery, 
relation back; § 280, p. 334 
Money received, accrual of cause of action for, $ 159, 

pp 101-106 


Monthly compensation, employment contract provid¬ 
ing for, accrual of cause of action, $ 133^ p 
40 


I^loral obligation. 

Bar of remedy as affecting, $ 6, p. 924^ n. 86 
New promise, consideration for, $ 305 
Moratorium acts. 

Pleading, necessity, $ 340, note 67 
Suspension of limitation, $$ 251, 257 
Mortgages, 

Absence of mortgagor. 

Suspension of limitations, 

Foreclosure proceeding, $ 212, p. 234 
On ground of, $ 212^ p. 234 
Accrual of cause of action in respect of rights 
and remedies, $ 118, p 22 
Acknowledgment, $ 310 - 

Debt secured by, § 318^ p. 408 
Revival by, $ 303; § 320, p. 419 
Amendment of pleadings in actions involving, 
relation back, $ 280, p 333; $ 281, p 339 
Assumption mortgage^ generally, ante 


Mortgages—Oonttnned, 

Bar of debt as affecting security, § 9, PP. 928-031 
^ _ciTvnliPA.bl^. S 36. n. 


Death of party as extending term for foreclosure, 
$ 246, p 277 

Foieclosure, generally, ante 
Grantee of mortgaged property, part payment by 
as tolling statute, § 331, p 448 
Grantee of mortgagor, partial i)ayment as reviv¬ 
ing mortgage as against, $ 331, p 447 
Insurance premiums, payment by mortgagee as 
suspending limitation, $ 331, p. 446 
Joint makers, payment by one as keeping mort¬ 
gage alive as to others, § 331, p. 447 
Limitations applicable to, 

Action on, § 66 
Action to foreclose, S 53 

New promise to pay debt secured by, § 318, p. 408 
Revival of barred mortgage, § 320, p. 419 
Notes secured by, limitations applicable to ac¬ 
tions on, $ 63 
Part payment, § 321 

Application of proceeds arising from fore¬ 
closure, $ 327 

Debt secured by, effect of, § 338 
Payment by mortgagor or those claiming 
under, § 331, p. 446 
Persons to whom made, § 332 
Possession by mortgagee after right to foreclose 
was barred, $ 6, p. 926 

Purchaser of encumbered property, defense as 
available to, $ 18, p. 952 

Reciprocal rights of mortgagor and mortgagee, 
bar of one as affecting other, $ 7 
Redemption, post 

Reformation, limitations applicable in action foi% 
$ 95 

Rents and profits, demand as starting running of 
limitations, $ 159, p. 104 

Satisfaction, accrual of cause of action to re¬ 
form, $ 124^ p^ 35 

Suspension of limitations, giving of to secure pre¬ 
existing debt, $ 314, p. 387 
Taxes, payment by mortgagee as suspending lim¬ 
itation, $ 331, p. 446 

Widow of mortgagor, part i>ayment by as inter¬ 
rupting statute, $ 831, p 449 


Motions, 

Actions as including, $ 102, n. 69 
Defense raised by, $ 351, pp 478-482 
New action on failure of original statute as au¬ 
thorizing, $ 288 

Replication or reply, objection taken by, $ 378 
Municipal assessments, amendment of pleadings in 
actions involving, relation bade, § 280, p. 333 
Municipal charter, limitations applicable to liability 
created by, $ ^ p. 1052 
Municipal corporations, 

Contracts of, limitations applicable to actions on, 
§ 52. p. 1007 

Defense as available to, $ 17, p. 950 
Money in hands of as held in trust as respects 
exemption from operation of statute, § 179, 

p. 161 

Fart payment, $ 331, p. 439 

Presentation and rejection of claim against, lim¬ 
itations as running from date of, $ 201 
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Municipal corporations—Continued, 

Suspension of limitations in respect of claims 
against, § 318, p. 410 

Statutes as applying to, § 17, pp. 947-951 
Taxes, limitations applicable to actions for, § 
83, p. 1055 
Waiver, § 24, p. 969 

Warrants or certificates of indebtedness, limita¬ 
tions applicable to actions on, § 57; § 60, p 
1021, n. 49 

Municipal warrants, order of registration, accrual 
of cause of action on warrants payable in, § 148, 
p. 89 

Mutual accounts, 

Accrual of cause of action, § 165, pp. 112-119 
Entry of subsequent items after last item is 
barred, § 318, p. 403 

Limitations applicable to actions on, § 72, p. 
1037 

Money advanced under, limitations applicable, § 
71 

Periodical settlements, § 322, pl 427, note 25 
Pleading, last item as required to be shown, § 
343, p. 464 

Question of law or fact as suggestion of, § 399, p. 
550 

Naked trusts, exemption from operation of statute, 
i 179, p 182 

National banks. 

Liability of directors, accrual of cause of action 
on, § 122, p 32 

Liability of officers, limitations applicable to 
actions to enforce, § 87 

National railroad adjustment board, suspension of 
limitations in respect of proceedings before, § 
296, note 57 

Naturalization certificate, limitations applicable in 
action to cancel, § 89, p. 1062 

Nature of action, plea or answer, allegations as to, 
§ 364 

Nature of statute, § 1, p. 901 

Necessaries, wife made Jointly liable with husband 
for, running of limitations in favor of, § 222 

Negative averments, plea or answer, § 365 

Negligence, 

Accrual of cause of action based on, § 168, p. 

123 

Public officers, § 177, pp. 146-140 
Attorneys, accrual of client’s cause of action for, 
§ 135, pi 67 

Carriers, accrual of cause of action based on, 
§ 143 

Failure of actions because of, new action after, 
§ 292» p. 361 

Limitations applicable to actions based on, § 60, 
p. 1036; S 73 

New action after dismissal or failure of former 
action, § 287, p. 347 

Personal injuries resulting, limitations applica¬ 
ble to actions for, § 74, p. 1043, n. 41 
Suspension of limitations, actions for injury 
based on, § 188, p. 186 

Negotiable instruments. Bills and notes, generally, 
ante 

Negotiable Instruments Act, repeal of limitation stat¬ 
utes, S 6, n. 64 


Negotiations, suspension of limitations pending, § 
250 

New action after dismissal, nonsuit, etc., §§ 287-295, 
M). 345-365 
New cause of action. 

Amended pleading, 

As stating, determination of, § 279, p. 322 
Introducing, relation back, § 281, pp. 33a- 
340 

Not introducing, § 280, pp. 327-334 
Setting up, cross-complaint, § 284 
Failure of original, evidence as to, f 394, p. 530 
New promise to pay as creating, § 320, pp. 416, 
420 

Part payment as creating, §§ 333, 334 
New parties, commencement of action for limitation 
purposes, bringing in as affecting, § 276, pp. 311- 
315 


New promise, §§ 302-307, pp. 368-376 

Acknowledgment accompanied by, necessity, S- 
304, § 317, p. 399 

Actions renewed or revived by, § 303 
Agent, 

Promise to as sufficient, § 319, p. 414 
Sufficiency of promise by, § 318, p. 403 
Amended pleading setting up, running of limita¬ 
tions, § 281, p 337 

Amount admitted, revival only to extent of, {r 
320, p. 422 

Assigned cause of action, § 319, p. 415 
Assignment for benefit of creditors, revival of 
debt, § 314, p. 388 

Assumption of mortgage, revival of debt, § 320, 
p. 420 
Attorneys, 

Admission within apparent scope of ag^cy, 
§ 318, p. 403 

Promise made to as sufficient, § 319, p. 414 
Avoidance and revival, § 320, p. 417 
Barred obligations, § 320, p. 420 
Burden of proof as to, § 389 
Certainty, § 306 
Conditional promise, 

Burden of proof as to, § 389 
Evidence as to, § 396 
Operation and effect, § 320, p. 422 
Proof, § 381 

Sufficiency of toll statute, § 315 
Consideration, § 305 

Pleading, § 343, p. 470; § 377, p. 615 
Reference to as essential to, p. 317, p. 400 


Date of, 


Writing, evidencing as essential, § 317, p. 406 
Deceased debtor, admissibility of evidence as to,. 
§ 393 

Duress in obtaining. Jury question, § 402 
Endorsers, interruption of limitations by promise 


of maker, § 318, p. 405 

Estoppel as result of reliance on, § 25, p. 967 


Evidence, 

AdmlssibiUty, § 391 
Sufficiency, § 396 

Executors or admimstrators, § 318, p. 412 

Express promise, § 307 

Extension by implications, $ 320, p. 422 
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Xew promise—Oontlntied, 

Foredosnre, snspenslon of limitations, § S18, p. 
40D 

Fraud in obtaining, juiy Question, § 402 
General admission of indebtedness as sufficient, 
§ 306 ^ 

Guarantor, promise by principal as reviving 
claim, § 31$, p. 404 

Guardian, revival of bar debt against ward, § 318, 
p. 404 

Husband and wife, § 318, p. 407 
Identification of debt, necessity, S 306 
Identity of cause of action, Jury question, S 402 
Identity of debt, evidence as to, S 386 
Implication, extension by, S 320, p. 422 
Interest, revival of debt as reviving claim for, 
§ 320. p. 418 

Joint debtors, suspension of limitations^ i 31^ p. 
400 

Junior mortgage, revival .of debt, S 320, p. 4^ 
Jury question, t 402 

Letters evidencing, sufficiency, S 317, p. 401 

Liens, efTect of, g 3^, p. 418 

moral obligation to pay as consideration, § 305 

Mortgages, 

Debts secured by, § 318, p. 408 
Revival, § 320, p. 419 
Municipal corporations, S 318, p. 410 
New cause of action as created, | 320, p. 420 
Note, giving or renewal as, g 314^ p 388 
Novation, g 320, p. 417 
Operation and effect, g 320, pp. 415-422 
Original demand, effect on, g 320, p. 420 
Parol evidence as admissible to show date of, 
g 383 

Partnership, g 318, p. 406 

Persons by whom made^ g 318, pp. 402-412; g 
318, pp. 412-415 
Pleading, g 342 
Denial of, g 365 
Reply, g 375 

Sufficiency, g 343, p. 469; g 377, p. 514 
Pre-existing debt as sufficient cozisideration, g 
305 

Presumptions as to, g 385 
Proeff, g 381 

Quasi municipal corporations claims against, g 
318, pw 410 

Question of law or fact, g 402 
Reference to debt, g 306 

Replication or reply, setting up by way o^ g§ 
375, 376 

Revival of cause of action, g 110 
Sdiool district, g 318, pp. 411,412 
Secured claims, operation and effect, g 320, p. 
418 

Supplemental petition setting up, g 375 note 61 
Sureties, promise by principal as reviving claim, 
g 318, p. 404 

Third persons making, sufficiency, g 31$, p. 403 
Time, evidence as to, g 386 
Time of making, g 304 

United States, removal from bar as to crime 
against; g 31$, p. 404 

Variance between pleading and proo:^ g 382 
Waiver by, g 24^ p. 960 


New promise—Continued, 

Writing, necessity and sufficiency, gg 31% 

317, pp. 395-402 
New trial. 

Defense of as available on motion for, g 351, p. 
478 

Suspension of limitations pending motion for, g 
248 

Next friend, 

Disability, action by person under, g 217 
Infants, action by as affecting disability of in¬ 
fancy, g 240 

Noise, accrual of cause of action for damage result¬ 
ing from, g 169, p. 130, n. 84 

Nominal party in interest; state or government as, 
gl5, p 944 

Nondalm statute, conflict with general statute of 
limitations, g 3, p. 009, n. 67 

Non disclosure^ concealment of cause of action by, 
running of limitations, g 206, p. 228 
Nonfeasance, 

Corporate directors or officers, accrual of cause 
of action for, g 168, p. 125 

Sheriffs and constables, accrual of cause of ac¬ 
tion based on, g 177, p. 147 

Non prosequitur, motion for Judgment of, defense as 
available on, g 351, p. 478 
Nonresidence, 

Burden of proof as to, g 387 

Death of nonresident as suspending running of 
statute, g 246, p. 277 

Defense as available to nonresident, g 13, p. 

936, n. 84 
Bvldence, 

Admissibility, g 390 
Weight and sufficiency, g 394, p. 539 
Foreclosure of mortgage between nonresidents 
limitations apidicable^ g 53 
SV>reign statutes Invoked in actions between non¬ 
residents g 31, p 979 
Infants, suspension of limitations, g 239 
Jury questions, g 401 

Office in state for business purposes, suspen¬ 
sion of limitations, g 212, p. 246 
Pleading, g 343, p. 463; g 377, p. 513 
Presumptions as to, g 384, p. 521 
Principal and agent, presence of agents as af¬ 
fecting suspension of limitations, g 212, p. 
237 

Question of law or fact, g 401 
Retroactive operation of statutes as affected, 
g4,p.913,n.89 

Suspmision of limitations, gg 208-212, pp. 230- 
248 

Application of statutory exception, g 212, pp. 
232-248 

Corporations, g 212, p. 238 
Debtor or defendant, g 211 
Plaintiff or creditor, g 210 
Residence obtained at time of accmal of 
cause of action, g 212, p. 286 
Statutory exceptions, g 208 
Temporary presence in state, suspension of lim¬ 
itations as affected, g 212, p. 247 
Nonsuit Dismissal and nonsuit, generally, ante 
Notarial seal, presence of as xnaldng instrument one 
under seal, g 62; p. 1008 
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Notaries public, wrongful conduct, accrual of cause 
of action for, § 177, p. 147 
Notes. Bills and notes, generally, ante 
Notice, 

Accrual of cause of action as dependent on, § 204 
General issue, notice given under as equivalent 
to special plea of statute, § 379 
Payment after, accrual of cause of action on in¬ 
strument providing for, § 127, p. 82 
Trusts, repudiation of, 

Necessity to start running of statute, § 182, 
p. 170 

Sufficiency as respects running of limitations, 
§ 182, p. 173 

Novation, 

Contracts, accrual of cause of action on new 
agreement, § 125, p. 41 

I^ack of right to plead limitations as barring 
right to plea of, § 6, p. 922 
New Promise creating, § 320, p. 417 
Nuisance, 

Accrual of cause of action for, § 169, p. 130 
Limitations applicable to actions based on, pri¬ 
vate nuisance, § 78 

Objections, defense raised by, §§ 352, 353 
Obligation, bar of remedy as affecting, § 6, p. 922 
Obstruction of. 

Prodess, suspension of limitation, §§ 213-215 
Waters, accrual of cause of action based on, § 
172, pp. 135-139 

Offenses, limitations applicable to actions for dam¬ 
ages resulting, § 73 
Official bonds. 

Accrual of cause of action on, § 148, p. 85 
Limitations applicable to actions on, §§ 55, 67, 
70,84 

Omitted cases, construction of statute to embrace, 
§ 3, p. 910 
Open accounts. 

Accrual of cause of action, § 164 
Acknowledgment, 

Bemoval of bar of statutes, § 303, note 49 
Writing as essential, § 316, p. 398 
Limitations applicable to actions on, S 72, p. 1037 
Verification of plea of limitations of action on, 
§ 308 

Opening Judgment, defense as available on motion 
for, § 351, p. 479 
Operation and effect, 

Acknowledgment and new promise, 8 320, pp. 415- 
422 

Part payment, 88 336-639, pp. 455-459 
Statute as bar, 88 6-32, pp. 920-981 
Operation of law, payment by, suspension of limita¬ 
tion, 8 331, p. 430 

Opinion evidence, part payment, 8 392 
Oral contracts, 

Limitations applicable to actions on, 88 67^71, pp. 
1028-1037 

Waiver of limitations by, 8 24, p. 062 
Oral promise. Interruption of limitations by, 8 316, 
p. 395 

Orders, suspension of limitation by order staying pro¬ 
ceeding, 8 252 
Ordinances, 

Liability created by, limitations applicable, 8 33, 
p. 1052 
64 0.J.S.-73 


Ordinances—Continued, 

Written contracts, limitations applicable to as 
applying to actions based on, § 60, p. 1020 
Origin of doctrine, 8 1, p. 905 
Outlawed claims, defined, 8 6, p. 921, n. 73 
Outlawed debts, part payment, crediting to, 8 330 
Overcharges, carriers, limitations applicable to ac¬ 
tions for, 8 60, p. 1022; § 69, p. 1023, n. 28 
Overdue note. 

Indorser, running of limitations in respect of, 
8 147, p. 84 

Interest, acceptance as affecting running of lim¬ 
itations, 8 147, p. 78 

Overfiow, accrual of cause of action for damages 
caused by, 8172, p. 135 

Overfiowing land, limitations applicable to actions' 
for damages, 8 78, n. 78 

Overpayments, accnial of cause of action for recov¬ 
ery of, 8159, p. 102 
Overtime, 

Limitations applicable to actions or claims for, 
88 47, 67; 8 72, p. 1038, n. 79; 8 73, n. 
21; 883, p. 1053 

Penalty or forfeiture, 8 89, p. 1033 
Ownership, real property, accrual of cause of action 
in respect of, 8118, p. 19 
Oyer, 

Appearance of pleadings, demurrer as available, 
8 345 

Demurrer coupled with, defense raised by, 8 344 
note 46 

Paint, breach of warranty in sale of, accrual of 
cause of action, 8 138, n. 66 
Parent and child, 

Actions between, 8 21 

Limitations applicable to parent’s action for in¬ 
juries to child, 8 74, p 1045 
Moneys expended by others for support of child, 
accrual of cause of action against father, 8 
160, p 107 

Personal injury of minor, running of limitations 
as against parents, 8 235, p. 264, n. 14 
Pari materia, construction of statute in, new action 
on failure of original, 8 247, p 348 
Parol acceptance, written offer, limitations governing 
actions on written contracts as applymg, 8 60, p. 
1018 

Parol agreement, written confirmation, limitations 
applicable to actions based on, 8 60, p. 1020 
Parol contracts, conveyance of land, accrual of cause 
of action to recover payments under, 8 159, p. 
105 

Parol evidence. 

Admissibility, 8 393 

Interest, proof of payment by, 8 397, p. 646 
Parol trusts, exemption from operation of statute, 
8 179, p. 152 

Parole, suspension of limitations as to person on, 8 
241, note 45 

Part of cause of action, pleading defense to as prop¬ 
er 8 339 

Part payment, 88 321-339, pp. 423-459 

Absolute payment as essential, 8 322, p. 425 
Account, 8 321 

Acknowledgment of debt, 8 321 
Offer of, 8 314^ p. 390 
Advancements as, 8 328 
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Part payment—Continued, 

Ajreiit, § 331, p. 437 
A^cnt making. § 331, p. 439 
Amount, materiality. § 321, note 99 
Application of, § 330 

Presumptions as to, 5 3 Sj 
A pportionment to separate debt, f 330 
Assigned, § 331, p. 439 

Assumption of debt, payment by one assuming, 
§ 331, p. 438 

Bankrupt joint maker, effect of, § 331, p. 44f> 
Bankruptcy, effect as respects claim in, i 339 
Bankruptcy trustee, § 331, p. 439 
Barred debts, application to, $ 330 
Board, payment on account, § 330 
Burden of proof as to, § 3S0 
Buyer, making before or after, § 334 
Certainty, § 322, p. 420 

Checks given in, evidence of, § 397, p. 544, n. 
42 

Go-debtors, payment by one, § 331, p. 445 
Collection, payment to one holding debt for, § 
332 

Commencement of action, payment after, § 335 
Community obligations, § 331, p. 442 
Compromise, payment on notes given in, § 322, 
p. 427, note 25 
Conflict of laws, § 321 

Corporations, payment by ojQlcer on behalf of, 
§ 341, p. 438, n. 77 

Co-sureties, payment by one, § 331, p. 453 
Co-tenants, effect of payment by one, § 331, p. 
439 

Credit on account, entry of, | 325 
Creditor, making to, § 332 
Debtor, payment personally as essential, § 331, p. 
448 

Deceased debtor, parol evidence as admissible to 
prove, § 393 

Directors of dissolved corporation, effect of, § 331, 
p. 440 

Entry of credit on account, § 325 
Evidence, 

Admissibility, § 392 
Suffidency, § 397, pp. 544-548 
Executors or administrators, § 331, p. 440 
Making to. § 332 

Extension of original obligation, §331 
Full settlement, effect of, § 324 
Grantor, payment by prindpal as affecting, § 331, 
p. 452 

Guarantor, effect of, § 331, p. 453 
Guardian, § 331, p. 440 
Heirs, effect of, § 331, p 441 
Husband or wife, effect of, § 331, p. 442 
Identity of person making, admissibility of evi¬ 
dence as to, § 392 

Implied promise to pay amount, § 321 
Incompetents, committee of, | 331, p 440 
Indorsement of credit on evidence of debt, § 
326 

Admissibility to prove, § 392 
Sufficiency, § 397 
Indorsers, 

Effect of, § 331, p. 453 

Payment by principal as affecting, § 331, p. 
451 


Part payment—Continued, 

Insolvent persons, effect as respects daim, § 339 

Intention, element of, § 322, p. 425 

Interest, 

Effect of, § 323 
Evidence of, § 397, p. 546 
Intermeddler, § 331, p. 437 
Joint obligations, 

Payment by one of obligors, § 331, p. 443 
Payment to one of joint holders, § 332 
Jury question, § 403 
Land, debt secured by, effect of, § 338 
Law governing, § 321 

Legal coeidon, payment procured through, § 322, 
p. 426, n. 21 

Life tenants, effect of, § 331, p 442 
Mechanics* liens, debt secured by, effect of, § 338 
Medium payments, § 329 
Mortgages, ante 

Mnnidpal corporations, § 331, p. 439 
New causes of action created, § 333; § 334, p 
456 

New statute of limitations, payment as bringing 
debt within, § 337 

Offer, suspension of limitations, of, § 314, p. 390 

Oldest debt, application to, § 330 

Operation and effect, §§ 333-339, pp 455-459 

(^ration of law, payment by, § 331, p. 439 

Opinion evidence, § 392 

Outlawed debt, crediting to, § 330 

Parol evidence, admissibility, § 393 

Partners, effect of, § 331, p. 450 

Partnership debt, § 318* p 406 

Persons by whom made, § 331, pp 446-453 

Persons to whom made, § 332 

Pleading, § 342 

Denial in plea or answer, § 365 
Sufficiency, § 343, p 469; § 377, p 515 
Positive evidence as to as essential, § 397, p 544 
Post dated check, evidence as to, § 397, p 544, 
note 42 

Premiums, payment of as tolling statute, § 322, p. 
427, n. 25 

Presumptions as to, § 385 
Prima facie jwpesumption arising from, § 385 
Principal and surety, payment hy principal, § 331, 
p. 451 

Proceeds of collateral security, application in, § 
327 

Proof, § 381 

Question of law or fact, § 403 
Bebuttal of presumption arising from, § 385 
Receivers* § 331, p 439 
Removal of bar, generally, § 321 
Requirements generally in respect of, §§ 322-328 
pp 425-433 

Security, application of proceeds, § 327 
Self serving declarations, § 302 
Separate and distinct claims, payment on one as 
tolling statutes, § 322, p 428 

Separate debt, sponsion of limitations as to § 
330 * 

Several obligations, payment by one of obligors, 

§ 331, p 443 

Several obligors, payment by one, § 331 
Sufficiency of evidence as to, § 307, pp. 644r«8 
Sureties, effect of, § 331, p. 453 
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Part payment—Continued, 

Surplus, application to another debt, § 330 
Tender, effect of, § 322, p. 427, note 30 
Third persons, § 331, pp. 437, 430 

Delivery of note for account of, § 329 
Malting to, § 332 

Rights in respect of barred debt as affected, 
! 334 

Tolling limitations, § 321 

Trust deeds, application of proceeding arising 
from foreclosure, § 327 
Trustees, § 331, p. 439 

Vendor’s land, payment of debt secured by, effect 
of, § 338 

Voidable preference, effect of payment constitut¬ 
ing, § 322, p. 428 

Voluntary payment, necessity, $ 322, p 426 
Volunteer, payment by, § 331, p. 437 
Wages, payment on amounts owing for, § 336 
Waiver by, § 24, p. 960 
Worthless money, effect of, § 329 
Partial default, acceleration of maturity, running of 
limitations as affected, § 150, pp 90^3 
Particular actions, limitations apidicable to, §§ 33- 
107, pp 982-1004 

Particular fund, bonds providing for payment out of, 
accrual of cause of action, § 148, p 88 
Parties, 

Amendments as to, commencement of action for 
limitation purposes as affected, § 275 
Oommencement of action for limitation puiTposes, 
Amendments as to, § 275 
Bringing in new paities, § 276, pp. 311-315 
OroHB suits, § 278 
Defects in, § 272 

Persons not made parties as affected, § 278 
Substitution as affecting, § 277 
Cross suits, commencement of action for limita¬ 
tion pimwses, § 278 

Failure of action for defects in, new action after, 
S 202, p. 360 

Intervontion, commencement of action for limita¬ 
tion purposes, § 276, p 310 
Limitation puiTposes, f 275 
New cause of action on failure of original. 
Defects in parties, § 202, p. 360 
Identity of or change in, § 293 

l>aitition. 

Accounting, bar of right to, § 7 
Accrual of cause of action, § 124, p 34, n. 83 
Cn)SH-a<*tious, defense as available against, § 
106, p. 1002, n. 63 

Fraud, setting aside on ground of, running of 
limitations, § 184, p. 181 
Limitations applicable in actions for, § 38 
Proceeds of sale in, accrual of cause of action 
against sheriff for, § 177, p. 149 

Partnership, 

Accounting, 

Accrual of cause of action, { 124, p. da 
Limitations applicable, § 101 
Time limitations begin to run, § 124, p. 38 
Acknowledgment of debt, 

Bookkeeping entries as, § 317, p 401 
Interruption of limitations, § 318» p. 406 
Making to surviving partner, § 310, p. 414 


Partnership—Continued, 

Amendment of pleadings in actions involving, re¬ 
lation back, § 280, p. 333; § 281, p. 339 
Bankruptcy, suspension of limitations against 
partners, § 249 
Contribution, 

Accrual of cause of action, $ 160, p. 109 
Limitations applicable to action for, § 69, p. 
1035, n. 41 

Death of partner, suspension of limitations, § 243, 
p. 273; §246. p. 278 

Defense interposed by one partner in action 
against him and partners, § 13, p. 937 
Dissolution, 

Limitations in respect of accomiting as run¬ 
ning from, i 124, p. 38 

New promise or acknowledgment after, § 
318, p. 406 

Payment by one partner after, § 331, p. 450 
Duebills in transaction, accrual of cause of action, 
§ 147. p. 80 

Lien for advances, bar of debt as affecting, § 
8 

Mutual accounts, 

Between partners, running of limitations, $ 
106 

Dissolution as breaking continuity, f 165, p. 
118 

New promise, interruption of limitation, § 318, p. 
406 

Part payment by one partner, effect, § 331, p. 
450 

Beceiversbip, suspension of limitations pending, 
§ 249 

Reliilionsbip as creating trust excanpt from opera¬ 
tion of statute, § 179, p. 164 
Repudiation, accrual of right of action to re¬ 
cover moneys invested, § 125, p. 41 
Sealed instruments, § 52, p. 1006 
Suspension of limitations, part payment by one 
partner, § 331, p 450 

Trust, receivership suit as repudiation starting 
running of limitation, § 182, p. 171, n. 38 
Wrongful ouster of partner, accrual of cause of 
action for, § 168, p. 125 
Payment, 

Account, mutual account as resulting, § 165, p. 
117 

Account stated, mutual account as effected as 
respects limitations, § 167 
Application of as affecting running of limitations, 
§ 155 

Barred claim, recoupment, § 6, p. 921 
Defense of, statute as bar, § 1<^ 

Demand for, limitations as running from date of, 
§ 201, p. 209 

Money, bonds or warrants conditioned for, ac¬ 
crual of cause of action on, § 148, p 87 
Mutual account, effect of, § 165, p. 117 
Oi>en account, application of as affecting running 
of limitations, § 164, n. 13 
Original obligation as extended, § 334 
Part payment, generally, ante 
Particular fund or manner, provision for, f 
113 

Presumption of 

Distinguished, § 1, p. 904 

Foieclosure suit as barred by, § 9, p. 929 
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Paymeiit--OontiiiTied, 

Sheriffis or constalita, accrual of cause of action 
against for failure to pay over money, $ 1T7, 
p. 148 
Penalties, 

Accrual of actions relating to, 1120 
Amendment of pleadings in actions for, relation 
bade, § 280, p. 333 
Conflict of laws, { 27, n. 79 
Idmitations applicable in actions for, 

Interest of prosecutor or informer as affect¬ 
ing, § 00 

Statutory liability, § 89, pp. 1050-1063 
Wages, limitations applicable to actions relating 
to,S4T 
Pending actions, 

Accrual of cause of action dependent on decision, 
§ 110 

Oonstmetion of statute so as to apply to, § 4 p. 
917 

Dismissal or failure of, new action after, § 287, 
p. 348 

Percolation, accrual of cause of action for injniy 
from, { 173 
Performance, 

Bonds conditioned for, 

Accrual of cause of action, § 148, p. 84 
Limitations applicable to actions on, § 55, n. 
57 

Conditions, 

Accrual of cause of action on, tender or of¬ 
fer of; § 203 

Bunning of limitation as dependant on, §f 
199, 200, pp. 204-207 
PreUminary step, § 200 
Defense of failure of, statute as bar, § 104 
Negligence in, accrual of cause of action based 
on, §161 

Permanent nuisance^ accrual of cause of action for, 
§ 169, p. 131 

Permanent structure, obstruction or diversion of 
waters by, accrual of cause of action, § 172, p. 
136 

Peinpetulty, breach of contract in, accrual of cause 
of action, § 151 

Personal actions, limitations applicable, S 33^ p. 
984 

Personal disabilities. Disabilities affecting, general¬ 
ly, ante 

Personal injuries. 

Accrual of cause of action for, § 174, pp. 139-144 
Amoidment of pleadings in actions involving, § 
280, p. 333 

Belation back, § 281, p. 339 
Law governing in actions for damages for, § 
29 

Limitations applicable to actions for, § 74, pp 
1042-1045 

Third persons, limitations applicable to actions 
for, § 75 

Wife, running of limitations, § 226 
Personal privily, 

Defense as, § 13^ p. 936 

Disabilities suspending operatiozL of statute^ § 
217 

.Statute as, § p. 958 


Personal property, 

Accrual of cause of action in respect of title 
or possession, f 119 

Injuries to. Property damage, generally, post 
Limitations applicable to actions to recover, § 
43 

Personal representatives, 

Accrual of cause of action after death of de¬ 
cedent, § 243, p. 272 

Bar of as affecting heirs and legatees, § 19, p. 
967 

C3aim against decedent, running of limitations, 
§ 246^ p. 277 

Deceased partner, running of limitations against, 
§ 246^ p. 278 

Executors and Administrators, generally, ante 
Infants, disability privilege as extending to, § 
235, p 264, note 15 

Trust relationship with beneficiaries as respects 
running of limitations, § 179, p. 162 
Personal services, account for, limitations applicable 
to actions, § 72, p. 1038, n. 77 
Persons to whom and against whom bar available. 

§§ 13-23, pp. 935-958 
Petition. Pleading, generally, post 
Physiaans and surgeons, malpractice, accrual of 
cause of action for, § 174, p. 142 
Plagiarism, limitations applicable to actions for dam¬ 
ages, § 73, n. 33 

Plaintiff, absence or nonresidence as tolling of statute. 
I 210 

Plea or answer, §§ 364-874, pp. 483-609 
Abandonment of plea, { 371 
Absence, dmiial of allegations as to, § 365 
Accrual of cause of action, allegations as to §§ 
360, 362 

Afllrmatlve plea as essential, § 354, p. 484 
Amended supplemental pleading, § 364, p. 488 
Amendment, § 370 

Amendment as affecting running of limitations, § 
284 

Averm^ts required, § 360. 

Bar apparent on pleading, § 355 
Commencement of action, allegations as to, § 
363 

Conclusions of law, averments as, § 360 
Conditions, amendments, § 370 
Construction of plea, § 374 
Continuing trespass, action of, § 369 
Counterdlalm, necessity, § 358 
Defects, amendment to cure, § 370 
Danurrer, § 372; § 375, n. 57 

Raising defense after overruling of, § 359 
Unavailable where statute requires’objection 
by answer, § 346 
Discretion of court, § 359 
Amendment, § 370 
Equity, 

Answers supporting plea as essential § 365 
Verification, § 368 
Esplicit, § 360 
Filing, § 354, p. 487 

Foreign statute, aUegations as to, § 366 
Fraud, 

Accrual of cause of action, § 362 
Denial of allegation of, § 365 
General demurrer, § 372 
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plea or answer—Continued, 

Hypothetical allegations, $ 860 
Infants, failure to i^ead, § 854, p 488 
liapse'of statutory period, averments as to, § 

360 

Lapse of time, presumption of payment from, | 
367 

Nature of action, allegations as to, § 364 

Necessity. §§ 354-368* pp. 483-493 

Negative averments, § 365 

New promise, denial of allegation of, § 365 

Part of cause of action, § 369 

Part payment, denial of, § 365 

Particular statute involved, reference to, § 361 

Presumed payment, § 367 

Propriety, § 356 

Reference to statute, S 661 

Repealed statute relied on, special pleading of, § 

361 

Replication or reply, generally, post 

Setting up statute in, § 356 

Set off or counterclaim, necessity, { 358 

Several defendants, plea by part only, § 370 

Special plea of bar, § 355 

Special pleading as essential, f 356 

Statute, reference to, § 361 

Striking, { 354, p 487 

Sufficiency, $§ 360-367, pp. 494-502 

Time to plead, § 350 

Verification, § 368 

Waiver, § 371 

By failure to plead, lack of opportunity, { 
357 

Objection to, $ 360 
Withdrawal. § 371 
Wrong statute, reference to, S 661 
Pleadings, S§ 340-382, pp. 450-519 
Absence, § 377, p. 516 

Denial of allegations as to, § 365 
From state, § 343, p. 463 
Accrual of cause of action, f| 360, 362 
Acknowledgment, ante 
Amendment, 

Amplifying ori^nal, S 680, p. 328 
Answer, 370 

Answer or cross-complaint, § 284 
Avoidance of bar, § 375 note 57; 8 676 
Ohangc in form of action, § 283 
Change of theory, 8 281, p. 337 
Claims arising out of same transaction, 8 279, 
p. 324 

Oommoncoment of action, 88 270-284, pp. 320- 
342 

Concealment set up by, 8 377, p 513 
Defense set up by, 8 659 
Enlarging prayer for relief, 8 282 
Federal Employers’ Liability Act, claim un¬ 
der, 8 279, p. 325 
Fraud set up Inr, 8 377, p. 613 
Granting motion to dismiss for leave to 
amend, 8 351, p. 481 
Insufficiency of original, 8 279, p 321 
Mistake set up by, 8 677, p. 513 
New cause of action. 

Determination as to, 8 279, p. 322 
Introduced, 8 281, pp 335-640; 8 360 
Not introduced, 8 280, pp. 327-634 


Pleadings—Continued, 

Amendment—Continued, 

Perfecting original, 8 280, p 328 
Relation back, 8 279, p 320 

Answer or cross-complaint, 8 284 
Change in form of action, 8 283 
Claims arising out of same transaction^ 

8 279, p 324 

Insufficiency of original pleading, 8 279, 

p 821 

New cause of action not Introduced, $ 
280, pp 327-334 
Replication, § 3^, n 57 
Responsive pleading as essential, 8 354, p 
488 

Variance, avoidance of, 8 280, p. 328 
Waiver of defense by consent to, 8 24, p. 
963 

Withdrawal of amended pleadings, 8 279, p 
321 

Answer. Plea or answer, generally, ante 
Anticipating defenses, §§ 340-343, pp 459-470 
Necessity or propriety, § 340 
Replication or reply unnecessary, 8 376 
Applicable limitations as determinable from 
grounds set out, § 33, p. 083 
Avoidance of bar, §§ 375-678, pp. 509-516 
Demurrer, 8 344 
General issue, § 379 
Necessity, 8 340 
Commencement of action, 

Allegations as to, § 363 
Defects in, 8 274 
Filing of. § 266, p 294; § 266 
Showing as to, 8 343, pp. 463, 464 
Concealment, 8 341 

Avoidance of bar, 8 377, p. 513 
Sufficiency, 8 343, p. 465 
Conclusions, sufficiency, 8 343, p 465 
Confession of plea of limitations, 8 373 
Construction, 8 374 

Coverture, disability of, 8 343, p. 463; 8 377, p 
512 

Cross-complaint, 

Amendment as affecting running of statutCr 
8 284 

Fraud or mistake set up by, 8 343, p 469 
Damages, amendment increasii^g or reducing 
claim, § 282 

Defense of, §8 354-374, pp, 483-509 

Anticipating defense, §§ 340-343, pp. 469-470 
Demurrer raising, §§ 344r-350, pp. 470-478 
Promise not to plead as acknowledgment of 
debt, § 314, p 386 
Demurrer, generally, ante 
Departure, 

Rules governing as determinative in respect 
of amendment as stating new cause of ac¬ 
tion, § 279, p 323 

Running of limitations as affected, 8 281, p- 
336 

Diligence, discovery of fraud and mistake, 8 343^ 
p 467 

Durabilities affecting, 8 343, pp. 463-470; 8 677, 

p. 612 

Discovery of fraud, denial in plea or answer, 
365 

Duress, i 343, p. 436, n. 1* 
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Pleadings—Gbntinned, 

Estoppel, i a40; § 343, p 466 
Kecessify, § 379 

Evidence admissible under, § 380 
Exception to, § 375 

Failure of action because of technical defects, 
new action after, § 298 

Federal Employers* Liability Act, amendment of 
pleading claiming under, § 279, p 325 
Foreign laws, § 343, p. 470 
Fraud, ante 

Infancy, disability of, § 377, p. 512 
Insanity, disability of, § 377, p. 512 
Instruction to conform to, § 404 
Issues, generally, ante 
Judgment on, | 405 

Defense as available on motion for, f 351, p. 
478 

mstahe^ i 341 

Avoidance of bar, § 377, p. 513 
SufQdency, f ^3, p 465 
Moratorium act, necessity, § 340, note 67 
Mutual account, last item as required to be 
shown, § 343^ p. 464 
Necessity, 

Anticipating defense, f 340 
Replication or reply, §§ 373^ 376 
Negative allegations, §§ 340, 365 
New action on failure of origmal, filing of pe¬ 
tition as sufficient, f 287, p. 348 
New promise, ante 

Nonresidence, § 343, p 463; § 377, p. 513 
Part payment, § 342 
Denial of, § 365 

Sufficiency, § 343, p. 469; $ 377, p. 515 
Plea or answer, generally, ante 
Presumed payment, $ 367 
Propriety, 

Antidpating defense, § 340 
Replication or reply, §§ 373, 375 
Quiet title suit, § 340 

Suffidency, § 343, p. 464 
Reference to particular statute, § 361 
R^al statute relied on, § 361 
Replication or reply, generally, post 
Safety Appliance Act, amendment of pleading 
claiming under, § 279, p. 326 
Several different statutes, § 361 
jSuffidency, 

Antidi>ating defenses, § 343, pp. 463-^70 
Plea or answer, §§ 360-367, pp. 495-502 
Replication or reply, § 373; S 377, pp. 512- 
515 

Surplusage, § 340, n. 67 

Suspension of limitations, amendment, §f 279-284, 
pp. 320-342 
Defects in, § 274 
Filing of, i 266 
Time, defense of, § 359 
Variance, § 3^ 

Wrong statute, reference to, § 361 
Pledges, 

Accrual of cause of action on, § 144 
Acknowledgment as result of, § 314^ p. 387 
^ Bar of debt as affecting security, § 10 
Equity, limitations applicable in action on. § 
93 


Pledges—Continued, 

Recovery of proceeds of unauthorized pledge, ac¬ 
crual of cause of action, § 159, p. 104 
Running of limitations as affected by taking of, 
§ 162 

Suspension of limitations, 

Acknowledgment by pledgee, § 318, p. 403 
During existence of, § 179, p. 159 
Policy of state, fixed limitation, § 1, p 900 
Political subdivisions, statutes as applying to, § 17, 
p. 947 

Pollution, accrual of cause of action for successive 
injuries from, i 169, p. 132 

Poor districts, daiTna or suits for reimbursement or 
maintenance^ § 17, p. 950 
Possession, 

daimants of property in or out of, statutes as 
applying, § 23 

Personal prc^ierty, accrual of cause of action, § 
119 

Real property, 

Accrual of cause of action, § 118^ pp. 18-23 
Limitations applicable to actions for, §§ 34- 
42, pp. 984-993 

Post-dated checks, part payment by, evidence as to, 
i 397, p. 544, n. 42 

Post-dated notes, accrual of cause of action on, § 147, 
p. 79 

Postponement of operation of statute, effect of, § 4, 
p. 918 

Praecipe, commencement of action for limitation pur¬ 
poses by filing of, § 265, p. 296 
Prayer, 

Amendment of pleading enlarging, running of 
limitations as affected, § 282 
Character of action for purpose of limitations as 
determinable from, § 33, p. 983 
Pre-existing indebtedness, 

Consideration for waiver of limitations, § 24, p. 
962 

New promise, consideration for, § 306 
Prejudice, dismissal of action without, new action 
after, § 291, n. 65, 68 

Preliminary steps, rights of action dependent on, i 
200 

Premature actions, failure of, new action, § 292 p. 

361 * 

Prescription, distinguished, § 1, p. 904 
Presentment, 

Checks or drafts, accrual of cause of action as de¬ 
pendent on, § 147, p 80 

Drafts, refusal as essential to start running of 
limitations, § 147, p. 83 
Presumed payment, plea of, § 367 
Presumptions, §§ 384 385, pp. 519-623 

Admowledgment of new promise, § 385 
Appeal, § 406 

Avoidance of bar, matters in, § 384, p. 521 
Continuous running of statute, § 384, p. 520 
Death of insured, accrual of cause of action on 
life policy, § 146, p. 77 

Death, suspension of limitations during period 
of, i 260 

Demurrer, § 349 
Distinguished, § 1, p 904 
Foreclosure, right of, § 39 
Part payment, § 385 
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presumptions—Continued, 

Payment, foreclosure as barred by, § 9, p. 929 
Prospective operation of statutes, § 4, p. 914 
Betroactlve operation of statute, § 4, p. 918; p. 
913, n. 89 

Primary liability, bar of original debt as affecting, 
§ 13, p. 938 
Principal and agent, 

Accounting in respect of general agency, accrual 
of cause of action as requiring, § 135, p. 54 
Accrual of cause of action against agent, § 135, 
pp. 53-59 

Bar as available, § 13, p. 937 
Broach of agent’s implied warranty of authority, 
accrual of cause of action, § 135, p. 55 
Collection of money by agent for principal, run¬ 
ning of limitations, § 179, p. 158 
Compensation of agent, accrual of cause of ac¬ 
tion for, § 135, p. 55 

Contract with agent, accrual of cause of ac¬ 
tion on, § 135, pp. 53-59 

Contracts executed by agent, limitations applica¬ 
ble to actions on, § 60, p. 1019 
Failure of agent to pay over money collected, 
accrual of cause of action for, § 135, p. 58 
Fraud, knowledge of agent as imputable to prin¬ 
cipal, § 100 

Fraud on principal, postponement of running of 
statutes, § 105 

Fraudulent concealment of cause of action by 
agent, running of limitations affected, § 207 
Misappropriation of money by agent, accrual of 
cause of action for, § 135, p. 54 
Money collected by agent, accrual of cause of 
action for, § 150, p. 102 
New promise by agent, § 316, p. 307 
Non resident creditor, presence of agent as sus¬ 
pending limitations, § 210 
Part payment by agent, § 331, pp 437, 430 
Admissibility for evidence as to, § 302 
Presence of agent as affecting suspension of 
limitations for non residence, § 212, p. 237 
Promise to pay by agent as sufficient to revive 
d<»bt against principal, § 318, p. 403 
Promise to pay made to agent, § 310, p 412 
Torts, limitations applicable to actions based on, 
§ 73 

Tnist estates, running of limitations in respect 
of contract by agent, § 180 
Principal and surety. Sureties, generally, post 
Prior action, dismissal or otlicr texmiuation, plead¬ 
ing, § 377, p. 614 

Private miisances, limitations applicable to actions 
■iMised on, § 78 

I’riviOH in estate, estoppel as operative against, § 25, 
p. 065 

Privileges, prescriptiblllty of, § 33, p. 981 
Privity in estate, invoking of statute by i>erson stand¬ 
ing in relation of, § 18, p. 051 
Probate courts, 

Claims of creditors as subject to limitation stat¬ 
utes, § 33, p. 084 

Presentation of claim against decedent’s estate, 
tollhig of statutes, § 208 

Probate of wills, limitations applicable, residuaiy 
clause, 8 103, pp. 1070,1084 


Proceedings not specifically provided for, Umltationa 
applicable, 8 103, pp. 1076-1087 
Procedural nature of provisions, 8 1, P- 001, n. 13 
Process, 

Absence preventing service of, suspension of lim¬ 
itations, 8 212, p. 246 

Attempt to commence action by issuance of, sus¬ 
pension of limitation, 8 268 
Commencement of action. 

Defects in, 8 273 

Issuance as commencement for limitation 
purposes, 8 265, pp. 294r-208 
Evasion of, suspension of limitation, 8§ 213-215 
Failure of action for want of or defects in, new 
action on, 8 292, p. 360 

New action on failure of original, Issuance of as 
essential, 8 287, pp^ 349, 350 
Obstruction of, su^ension of limitations, 88 213- 
215 

Sheriffs and constables, accrual of cause of ac¬ 
tion for default in respect of, § 177, p. 147 
Suspension of limitations, attempt to commence 
action with issuance of, 8 268 
Professional services, limitations applicable to ac¬ 
tions to recover for, § 47 

Promissory notes. Bills and notes, generally, ante 
Proof, 

Burden of proof, generally, ante 
Death, life insurance policy, running of limita¬ 
tions from time of, § 146, p. 76 
Insanity, sufficiency to postpone running of stat¬ 
ute, 8 242 

Matters to be proved under plea of limitations, 
§ 381 

Variance with pleading, 8 382 
Property, 

Absence of defendant with property in jurisdic¬ 
tion, running of limitations as affected, 8 
212, p. 233 

Concealment of, suspension of limitations, 8 215 
Fraudulent concealment as concealment of cause 
of action as rei^ects running of statutes, 
8 206, p. 225 

Promise to pay in, suspension of limitations, 8 
8 315 

Bunning of limitations as affected by, 8 99^1 
Property damage, 

Limitations applicable to actions for, 88 73, 78 
Statutory liability, 8 88 
Prosecution of action. 

Attorney employed for, accrual of cause of ac¬ 
tion for compensation, 8 135, p. 66 
Failure of action because of negligence in, new 
action on, 8 292, p. 361 

Prospective operation of statutes, 8 4, pp. 913-919 
Public, statutes as running against rights of, 8 14 
Public contractors, bonds, limitations applicable to 
actions on, 8 60, p. 1021; 8 70 
Public corporations, statutes as applying to, 8 17', 
pp. 947-061 

Pubhc funds, defense as available in action to re¬ 
cover, 817, p. 951 

Public improvements, taxes or assessments, limita¬ 
tions applicable to actions for collection, § 83, 
p. 1055 

Public lands, limitations applicable to actions to test 
title under grants of, 8 41 
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Public nuisance^ running of limitations against, § 

160, p. 132 

Public officers, 

Bonds, limitations -applicable to actions on, S 60, 
P.101S; §167,84 

Demand for money in hands of, limitations as 
running from, § 201, p. 210 
Liabilities for acts or omissions, limitations ap¬ 
plicable, §§ 82, 84 

Mandamus to compel discharge of duty, limita¬ 
tions applicable, § 84 

Misconduct of, accrual of cause of action for, § 
ITT, pp, 146-149 

Money improperly received, limitations applica¬ 
ble to action based on, § 69, 1036 

Money paid over to as held in trust, exemption 
from operation of statute, § 179, p. 161 
Salaries or fees, limitations applicable to actions 
for, §§ 86, 70 

Public policy, state or government, operation of 
statute against, § 15, p. 942 

Public records, fraud, facts appearing of as charging 
defrauded person with notice, § 189, p. 194 
Public treasurer, money paid into as held in trust, 
exemption from operation of statute, § 179, p. 
161 

Public warrants, limitations applicable to actions 
on, § 57 

Public works, account for, accrual of action; § 163 
Publication of service, 

Opportunity for as affecting suspension of limi¬ 
tations on ground of absence, § 212, p. 246 
Suspension of limitations by, § 267 
Punitive damages, breach of written contract, limita¬ 
tions applicable to action for, § 58 
Purchase money, husband and vdfe, bar as available 
in foreclosure of mortgage^ § 13, p. 939 
Purchase money Hen, bar of debt as affecting se¬ 
curity, § 11 
Purchase price, 

Gk>ods sol^ accrual of cause of action to recover, 
§137 

Limitations applicable to actions for, § 62 
Recovery hack; accrual of cause of action, § 159, 
p. 104 

Redhibition, defense of regardless of bar, § 105, 
n.51 

Qualifying statutory limitations, distinguished from 
pure statutes of limitations, § 1, p. 904 
Quality, breach of warranty of, accrual of cause 
of action, § 138 
Quantum meruit, 

Accrual of cause of action on, § 133, p. 50 
Amended pleading seeking recovery on, running 
of limitations, § 281, p. 338 
limitations applicable to actions in, § 47 
Quasi-contracts, 

Accrual of cause of action based on, §§ 158- 
160, pp. 99-109 

Indemnity, accrual of cause of action on, § 141 
Limitations applicable to actions on, § 69, p. 
1032 

Quasi-municipal coiporations, suspension of limita¬ 
tions In respect of daims against; § 318, p. 410 
Quasi-off^isesi, limitations applicable to actions for 
damages resulting, § 73 


Questions of law and fact, §§ 399-403, pp. 548-556 
Ab^nce or non residence, § 401 
Acknowledgment, § 402 

Gmnmencement of action, time of, § 399, p. 551 

Concealment, § 400 

Diligence, § p. 549 

Fraud, § 400 

Knowledge, § 400 

Mistake, § 400 

Mutual accounts, existence of, § 309, p. 55 Ql 
I New promise, § 402 
Part payment, § 403 
Reasonable time, § 399, p. 549 
Suspension of limitations, § 399, p. 549 
Time of accrual of action, § 399, p. 550 
Trial, § 399, p. 548 
Trust relation, § 400 
Quieting title, 

Absence of defendant, statutory exception as 
confined to suits for, § 212, p. 233 
Accrual of cause of action, § 124, p. 36 
Amendment of pleadings, relation badk, § 280. 
p. 334 

Barred lien claim, guieting title as against, § 
6, p. 920, n. 70 

Counterclaim, sui^ension of limitations as to, 
§ 285 

Kquity, limitations applicable in suit for, § 92 
Fraud, 

Limitations applicable to as applying in ac¬ 
tion for, § 91, p. 1065 

Setting aside on groxmd of; running of lim¬ 
itations, § 184, p. 181 
Limitations applicable, § 36 
Pleading, § 340 

Sufficiency, § 343, p. 465 
Quo warranto, 

Pleading defense, necessity, § 356, note 4 
Residuary dause rei^ecting proceedings not spe- 
dfic^ly provided for as applying, § 103, p. 
1065 

Railroad aid bonds, limitations applicable to actions 
on, § 55 
Railroads, 

Fencing tracks, failure to fence, statutory lia- 
bUity, § 88 

Freight diarges, accrual of cause of action 
against consignee, § 143 

Ratification, part payment, third persons, § 332 

Real party in interest; 8tat4 or government as, § 
15. p. 944 

Real property, 

Absence of defendant or debtor, statutory excep¬ 
tion applicable to actions involving, § 212. d. 
233 

Accrual of cause of action relating to title or 
possession, § 118, pp. 18-23 
Amendment of pleadings in actions involving, 
relation back, § 280, p. 334 
Bread! of covenants in sale of, accrual of cause 
of action, § 139 

Breach of warranty of titles accrual of cause of 
action, § 138 

Claimants of, statute as applying to, § 23 
Continuous trespasses to, running of liTnit a tion a 
in respect of, § 169, p. 129, n. 70 
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Real property—Continued, 

Coverture, disability of as affecting limitation, 
§227 

BSquitable actions involving, limitations applica¬ 
ble, § 36 

Infants, running of limitations of actions relat¬ 
ing to, § 236 

Injuries to. Property damage, generally, ante 
Legacy <diarged against, running of limitations 
in respect of, § 179, p. 164 
Limitations applicable to. 

Actions involving title, § 33, p. 984 
Actions to recover, §§ 34-42, pp. 984r-993 
Enforcement of vendor’s lien, § 37 
Equitable actions, § 36 
Forced sales, § 42 
Law actions, § 35 
Partition as excluded, § 38 
Public lands, § 41 
Kesiduary clause, § 103, p. 1086 
Prescription and limitation as convertible terms 
as applied to title, § 1, p. 004 
Warranty, accrdal of cause of action for breadi 
of covenant of, § 139 

Reasonable construction of statute, I 3, p. 910 
Reasonable time, essential attribute, § 1, p. 901 
Receipts, 

Limitations applicable to actions based on, § 64 
Part payment, admissibility to show, § 392, note 
38 

Presumption of payment as rising from, § 385 
Receivers, 

Acknowledgment by, suspension of limitation, § 
318, p. 404 

Amendment of pleadings in actions by or against, 
§ 280, p. 334 

Banks, accrual of cause of action against stock¬ 
holders on appointment, § )22, p. 31 
Defense as passing to, f 18, p. 951, n. 56 
Fraud, notice to as imputable to creditors, § 190 
Insolvent corporations, accrual of causes of ac¬ 
tion against stockholders, f 122, p. 30 
Limitations as running against, § 13, p. 936, n. 
84 

Nonsuit in action by, new action after, § 291 
note 59 

Part payment by, § 331, p. 430 
Suspension of limitations. 

Filing of claim with, § 297 
On appointment of, § 249 

Recitals, scaled instrument or specialty, necessity, § 
52, p. 1007 

Rcconvention, plea in, § 106, p. 1090 
Records, fraud, fact appearing in record as charg¬ 
ing person defrauded with notice, § 189, p. 194 
Recoupment, 

Barred claim, payment, § 6, p. 921 
Defense of, § 105 

Suspension of limitations, defense by way of, § 
285 

Recovery back, taxes, accrual of cause of action, § 
121, p 29 

Recurring injuries, torts resulting in, running of limi¬ 
tations as to, § 160, p. 120 
Redemption, 

Accrual of cause of action in respect of right of, 

§ 118, pi 22 


Redemption—Continued, 

Grantee of mortgaged property, payment for pur¬ 
pose of as interrupting statute, § 331, p. 
449 

Mortgage sale. 

Limitations applicable, §§ 40,100 
Residuary dause respecting proceedings not 
otherwise provided for as applying, & 
103, p 1079 

Suspension of limitations, acknowledgment, § SIS', 
p. 410 

Redhibition, purchase price, defense of in suit for, g 
105, n 51. 

Redhibitory action, breach of warranty, commence¬ 
ment of limitation period, § 138 
Reduction, 

Defense of, § 105 

Excessive donation, time prescription begins to 
run, g 123 

Referees, d^ense of as available on hearing before, § 
353 

Reference, 

Acknowledgment, stipulation for as sufficient,. § 
314, p 390 

Motion to dismiss, § 405 
Suspension of limitations pending, § 255 
Reformation of deeds, limitations applicable, g 36 
Reformation of instruments. 

Accrual of cause of action, § 124, p. 35 
Bar of right as affecting trespass to try title, § 
7 

Discovery of mistake, limitations as running 
from time of, g 198 

Fraud, limitations as running from date of dis¬ 
covery, g 184, pw 180 

Limitations applicable in action for, g 44^ p. 997; 
g 95 

Mistake, limitations applicable in actions for, | 
91, p. 1069 

Residuary dause respecting proceedings not spe¬ 
cifically provided for as applying, § 103, p. 
1078 

Short limitation period, proceeding as suit within 
dause providing for in action on instrument^ 
§ 26 

Statute as running in action for against pur¬ 
chaser in possession, g 23 
Rehearing, 

Defense as available in petition for, g 359 
Suspension of limitation pending motion for, g 
248 

Reinsurance, limitation of action against reinsurer^ 
§ 141 

Rejoinder, replication or reply, § 378 
Relation bacl^ 

Amendment of pleadings. Pleadings, ante 
Pleadings, reply to counterdaim, g 286 
Substitution of parties, commencement of action 
for limitation purposes, § 277 
Relative rights, limitations applicable in action for 
injuries to, § 74, p. 1044 

Relief, amended pleading enlarging prayer, § 282 
Religious societies, limitations as operating in favor 
of and against, § 13, p. 936^ n. W 
Rem, absence of defendant as suspending limitation 
as to proceedings in, § 212, p 234 
Remaindermen, running of limitations against action 
against life tenant, § 179, p. 164 
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Remedial statutes, new action on failure of original, 
§ 287, p. 347 
Remedies, 

Bar as limited to, § 6, p. 922 
Bar of one as affecting other, § 7 
Demand as i>relimmary step referring to, neces¬ 
sity for making, § 201, p. 212 
Election of remedies, generally, ante 
Failure of action because of mistake in form, 
new action after, $ 292, p. 3o8 
Nature or form as determining applicable limita¬ 
tions, i 33, pp 98il-4)34 

Operation of statute as to, §§ 6-12, pp. 920-935 
Running of limitations in absence of, § 199 
Waiver of bar restricting, | 24, p, 959 
Removal from state. Absence, generally, ante 
Removal of bar. 

Acknowledgment, generally, ante 
New promise, generally, ante 
Part payment, generally, ante 
Removal of causes, new action on failure of original, 
§ 288 

Renewals, notes^ running of limitations In case of, f 
147, p. 78, n. 93 

Rental contracts, amendment of pleadings in actions 
on, r^ation back, § 280, p. 334 
Rents, 

Accrual of cause of action for, § 156 
Demand for as starting running of limitations, I 
159, p. 104 

Distress for, limitations applicable, § 102 
Limitations applicable to action to enforce daim, 
§ 44, p. 998 

Repeal of statutes, § 5 

Pleading statute relied on, § 361 
Re-enactment of provision of old statute in same 
words, S 4, p. 914 
Replevin, 

Accrual of cause of action, § 119 
Failure of officer to take sufficient bond, accrual 
of cause of action on bond, | 148, p. 86 
Limitations applicable in actions of, § 79 
New action for conversion after non suit in, § 
289, note 37 

Service of writ without taking sufficient bond, 
accrual of action against sheriff for, S 177, p. 
147 

Wrongful writ of, accrual of cause of action for, 
§ 168. p. 124, n 27 

Replication or reply, §§ 375-378^ pp. 509-^16 
Acknowledgment or new promise, 

Pleading by way of, | 375 
Setting up by way of, § 376 
Suffidency of allegations as to, § 377, p. 
514 

Amendment, § 375, n. 57 

Antidpation of plea as preduding necessity, | 
376 

Concealment, allegations as to, § 377, p. 513 

Coverture, pleading disability of, $ 377, p. 512 

Demurrer, § 378 

Discretion of court, § 373 

Duplicity, S 377, p. 512 

Estoppd or waiver, setting up in, f 376 

Fraud, allegations as to, § 377, p. 513 

Infancy, pleading disability of, § 377, p. 512 

Mistake, allegations as to, § 377, p. 513 

Miotion, objection by way of, § 378 


Replication or reply—Continued, 

Necessity, § 376 

Necessity and suffidency, § 373 

New promise. 

Setting up by way of, § 376 
Sufficiency of allegations as to, S 377, p. 
514 

Part payment, sufficiency of allegations as to, 
§ 377, p 515 

Prior action relied on, all^atlons as to, § 377, 
p. 514 

Propriety, § 375 
Rejoinder to, § 378 
Responsiveness, g 377, p. 512 

Demurrer on ground of lack of, g 378 
Set off and counterdaim, necessity, § 358 
Suffidency of allegation, § 377, pp. 512-515 
Withdrawal of and substitution of demurier, § 
372 

Repose^ statutes of limitation as statutes of, g 1, p. 
902 

Repudiation of trusts. 

Constructive trust, running of limitations as af¬ 
fected, g 179, p. 156 

Corporate directors, running of limitations, g 179, 
p. 161 

Running of limitations as requiring, § 178 
Resulting trust, g 179, p. 153 
Running of limitations on, g 182, pp. 167—174 
Rescinded contract, recovery back of payments under, 
accrual of cause of aduon, g 159, p. 103 
Rescission, 

Accrual of cause of action for, g 124, p 35 
Amendment of pleading in actions for, g 281, p. 
339 

Relation back, g 280, p. 334 
Discovery of mistake, limitations as running from 
time of, § 198 
Fraud, 

Limitations applicable in action for, g 91, p 
1066 

Limitations as running from discovery, g 184, 

p. 180 

Limitations applicable in suit for, g 96 
Partition, limitations applicable to action for, § 
88 

Remedy as available in avoidance of statute, g 6, 
p. 920, n. 70 

Residuary dause respecting proceedings not spe- 
dfically provided for, g 103, p 1077 
Residence, 

Nonresidence, generally, ante 
Domicile or residence, generally, ante 
Residuary dauses, proceedings not specifically pro¬ 
vided for, g 103, p 1076 

Resignation of trustee, running of limitations in favor 
of as affected, § 182, p. 168 
Responsiveness, 

Replication or reply, g 377, p. 512 

Demurrer on ground of lack of, § 378 
Verdict, g 406 
Resulting trusts, 

Equity, limitations applicable in suit on, g 03 
Land held under, limitations applicable to ac¬ 
tion to recover, § 36, n. 63 
Repudiation of trust as starting running of limi¬ 
tations, g 182, p. 170 
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Resulting trusts--Gontinued, 

Running of limitations In respect of, § 179, p. 

ing 

Retainer, attorney rendering services under, accrual 
of cause of action for compensation, g 135, p. 
56 

Retirement Judgment, absence of defendant, running 
of limitations, g 212, p. 233 
Retroactive operation. 

Acknowledgment or new promise, writing require¬ 
ment, g 316^ p. 397 

Amendment of pleadings, statute providing for 
relation back, g 270, p. 321 
New action after dismissal, etc., statute provid¬ 
ing for, g 287, p. 346 
Statutes, g 4, pp. 013-010 
Validity of provisions, g 2, pu 907 
Retrospective operation, foreign statutes, statutes giv¬ 
ing elfbct to, § 31, p. 977 

Return of service, demurrer, consideration on, g 349 
Return to state after absence, suspension of limita¬ 
tion as affected, g 212, p. 247 
Review, Appeal and error, generally, ante 
Revival of cause of action, 

Oonstniction of statute, g 4, i>. 917 
Now promise, g 110 
Power of legislature, g 2, p. 008 
Statute as precluding, g 0^ p. 924, n 86 
Revival of debt, 

Acknowlc<lgment, generally, ante 
Now inromise, generally, ante 
Part payment, generally, ante 
Right of action, statutes as conferring, g 1, p. 901 
Rights, 

Extinguishment of, g 0^ p 025 
()lM>ratlon of statute as to, gg 6-12, pp 920-035 
Riparian rights, accrual of cause of action relating 
to, g 172, p 130 

Roads, Immunity of oonniios or municipalities In ac¬ 
tions involving, g 17, p 040 
Room and board, part payment by furnishing of, g 
32t> 

Rule day, pleading limitations after expiration of, g 
350 

Running of statute, 

Ac(*riial of cause of action, generally, ante 
SuHiK'iislon of limitations, generally, post 
Safety Api>llanoo Act, amendment of pleading cLaim- 
liig under, suspension of limitations, g 270, p. 
326 

Salaries, public ofllccrs, limitations applicable in ac^ 
tions for, g 80 
Sales, 

Rr(m(*h of warranty, commencement of limita¬ 
tion Txniod, g 138 
Contract H of. 

Accrual of <*ausc of action for breach, gg 137, 
13«, pp mMi3 

Tjlmitations applicable to actions on, g 62 

Sales, 

Pruud, Slitting aside on ground of, limitations as 
running from disc^overy, g 181, p. 180 
Sales sliiw, limitations awilicablo to actions based on, 
g 72. p. 1<K18, u. 17 

Savings iianks, llaliillty of trustocs, accrual of cause 
of actiiou In respect of, g 122, p. 32 


School districts, 

Admowled^ent or new prcnnlse removing bar, g 
318, p. m 

Bonds, limitations applicable to actions on, g 60, 
p. 1(^1, n. 49 

Defense as available to, g 17, p. 950 
Statute as applying to, g 17, p 949 
School orders, demand, accrual of cause of action on 
orders payable on, g 147, p. 82 
Sealed Instruments or specialties, 

Acknowledgment, renewal by, g 303 
Burden of proof as to, g 386, p. 526 
Defined, g p. 1007 

Interest, payment of suspending limitation, g 323, 
note 46 

Judgment as specialty as respects applicable 11ml- 
' tatlons, g 46^ n. 56^ 57 
Law governing actions on, g 28 
Limitations applicable to actions on, gg 52-57, pp. 
100^1014 

Attested notes, g 63 
Bonds and coupons, g 55 
Covenants In deed, g 56 
Mortgage or deed for security, g 53 
Notes under seal, g 54; g 63, n. 66 
Public warrants or certificates, g 57 
Notes under seal, limitatlonB applicable to, g 54; 
g 63, n. 66 

New promise, renewal by, g 303 
Presumptions as to, g 384, p. 520 

Running of limitation period against, g 6, p. 922 
Secondary evidence, admowledgm^t, admissibility, 
g 391 

Secondary liability, bar of original debt as affecting, 
g 13, pL 938 

Secret fraud, accrual of cause of action, equivalent to 
concealment, g 189, p. 192 

Secret return after absence flrom state, suspension of 
limitations as affected, g 212, p; 248 
Secured claims, new promise, operation and effect, g 
320, p 418 

Secured notes, limitations applicable to actions on, 
§63 
Security, 

Acknowledgment of debt by giving of, g 314, p. 
387 

Accrual of cause of action as affected by taking 
of, g 1^ 

Bor of as affecting debt, g 12 
Bar of debt os affecting, gg 8-11, pp. 927-934 
Pledges, g 10 

Conveyance or assignment as, running of limita¬ 
tions as to, g 179, p. 159 
Fort paym^t. 

Application of proceeds, g 327 
Of principal, effect, g 322, p. 429; g 338 
Payment of principal obligation as affecting, g 
322, p. 429 
Seduction, 

Accraal of cause of action for, g 168, p. 125 
Bar of action for damages as extinguishing claim, 
g 6, p 024, n. 86 

Limitations applicable to action for, g 74, p. 
1045 

Seepage, accrual of cause of action for Injury from, g 
173 

S^zln, breach of covenant of, accrual of cause of ae^ 
tlon, g 139 
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Self senrlDg dedtaratlons, indorsements of payments, 
admissibility, S 392 

Senior lienholder, cross-complaint for foreclosure of 
second mortgpages, defense as ayailable, S 18, p. 
953 

Separate demands, pleading defense to cause of action 
consisting of, S 369 

Separate injuries, continuing tort involving, accrual 
of cause of action, § 160, p. 128 
Separate property, sale under execution against hus¬ 
band, running of limitations as against wife, i 
228 

Separate remedies, 

Accrual at different times, § 108 
Bar of one as affecting other, § 7 
Separation, husband and wife, disability of cover¬ 
ture as affected, § 230 

Separation actions, bar of, S p. 35, n. 85 
Sequestration, wrongful sequestration, accrual of 
cause of action for, § 168^ p. 124, n. 27 
Series of debts, application of payments, § 155 
Series of notes, accrual of cause of action on, § 147, 
p. 79, n. 94 

Servants, accounts with merchants, exemption from 
operation of statute, S 166 
Service of process. 

Commencement of action for limitation purposes, 
§ 267 

Defects in, § 273 
Necessity, § 265, p. 294 
Pleading followed by, § 266 
Failure of action for want of or defects in, new 
action on, $ 202, p. 360 

New action on failure of original, necessity, § 
287, p. 350 

Beturn, consdderation on demurrer, $ 349 
Services, part payment by rendering of, § 329 
Services rendered. 

Account for, limitations applicable, $ 72, p. 1038, 
n. 77 

limitations applicalde to actions to recover for, 
§ 69, p. 1034 

Set-off and counterclaim. 

Accrual of cause of action, $ 117 
Acknowledgment accompanied by claim of, effect, 
§ 313 

Application or reply, necessity, | 359 
Defense to as subject to statute, § 104 
Demurrer, defense raised by, § 344, n. 46 
Fraud, running of limitations, § 196 
Mutual accounts, capability of setting off claims 
as essential, f 165, p. 115 
New action on failure of original, § 295 
Plea or answer and necessity, § 358 
Pleading to, § 106, pp-1090-1094 
Becoupmen^ use of counterclaim by way of, § 
105 

Belation back, reply to counterclaim, § 286 
Special pleading of defense to, § 358 
Suspension of limitations § 2^ 

Assertion of counterclaim, § 261, p. 291, n. 
94 

Discontinuance of action after filing, § 295 
Pending, § 247, 

Beply to counterclaim, 8 286 
Setting aside Judgment, new action after, 8 287, p. 
345 


Settlement Compromise and settlement, generally, 
ante 

Severable contracts. 

Employment accrual of cause of action on, 8 133, 
p. 50 

Running of limitations as to, 8! 155-157, pp. 96- 
09 

Several breadies, continuing contract, running of lim¬ 
itations in case of, 8 161 

Several defendants, sustaining plea of limitations by 
one, judgment, 8 ^6 

Several limitations, applicability to same action or 
proceedings, 8 197 

Several parties, disability of one or more, suspension 
of limitation, 8 221 
Several statutes, pleading, 8 361 

Several writings, acknowledgment, endeavoring from, 
8 317, p. 401 

Severance of property ftom freehold, accrual of cause 
of action for, 8 171 

Sewage, pollution caused by, accrual of cause of ac¬ 
tion for, § 169. p 133 

Sewage disposal plant, damages resulting from main¬ 
tenance, accrual of cause of action, 8 169, p. 130, 
n. 82 

Sewer districts^ 

Defense as available to, 8 17t P- 950 
Sui^ension of limitations as to (daims against, 
8 318, p. 411 

RhftTn pleading, verified answers setting up limita¬ 
tions, 8 368 
Sheriffs, 

Aclbnowledgment in respect of default of deputy, 
suspension of limitations, 8 318, p. 403 
Bond, 

Accrual of cause of action on, 8 148, p. 86 
Bar of dlaim as affecting security, 8 19 
limitations applicable to actions ag^nst, 8 84, 
n. 67 

Misfeasance or nonfeasance in offLoe, 

Accrual of cause of action based on, 8 177, p. 
147 

£iimitatloi& applicable to action for, 8 82 
Sheriffs’ sales, 

Express trust exempt from operation of statute 
as created by purchase of property at, 8 179, 
p. 164 

Real property, limitations applicable to actions 
involving, 8 42 

Shifting of burden of proof, 8 386, p. 525 
Shipping Board Emergency Fleet Corporation, im¬ 
munity from statutes, 817, p. 949 
Shortening period. 

Agreement of parties, 8 26 
Power of legislature, 8 2, p. 907 
Prospective operation of statute providing for, 
8 4, p. 914, n. 96 

Silence, concealment of cause of action by, running 
of limitations, 8 208, p. 226 

Silicosis, employee’s ri^t of action against employ¬ 
er for, accrual, 8 174, p. 142, n. 6 
Simulated sales^ action to annul as prescriptible, 8 6^ 
p. 922 

Single transaction, mutual account as resulting, 8 165, 
p. 117 

Small loan act, limitations applicable in action under, 
8 89, p. 1060, n. 1 
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Smelter, accrual of cause of action for damage re¬ 
sulting from operation, § 169, p. 131, n. 89 
Smoke, accrual of cause of action for damage caused 
by, § 160, p. 130, n. 82 

Soundness, breach of warranty of, accrual of cause 
of action, § 138 

Sovereign rights, statutes as applying to, § 14 
Speaking demurrer, defense raised by, § 348 
Special demurrer, necessity to raise defense, § 348 
Spocdal exception, defense raised by, § 352 
Special qualifying limitations, distinguished, J 1, p. 
904 

Special remedies or proceedings, limitations applica¬ 
ble, i 102 

Specialties. Sealed instruments or specialties, gen¬ 
erally, ante 
Spocifle performance, 

Action for damages in lieu of, bar applicable, § 
13T 

Amendment of pleadings, relation badk, { 280, p. 
334 

Limitations applicable in action for, §§ 36, 62, 94 
Seal, limitations apiilicable to action to enforce 
contract under, § 52, p. 1006 
Statute as running in action for against pur¬ 
chaser in possession, g 23 
Time limitations begin to run, g 124, p. 36 
Spondthi'irts, guardianship, acknowledgment or prom¬ 
ise by spendthrift as suspending limitations, § 
318, p, 403 

Splitting causes of action, mutual account, rule as ap¬ 
plying to, g 105, p. 115 
Stale claims or demands. 

Protection against, suspension of limitations as 
respects persons under disability, g 216, note 
80 

Suppression of, g 1, p. 00(3 
Trespass to try title, plea of as plea of limita¬ 
tions, g 374 

Start of running of limitations. Accrual of cause of 
action, generally, ante 

Stale boards or institutions, Immunity from opera¬ 
tion of statute, g 16 

Stale courts, federal statutes as controlling actions 
in, g 32 

State tax commission, suspension of limitations, as 
respects refund claim, promise by, g 318 p. 404 
Stated accounts, 

Accrual of cause of action on, g 167 
Payments on, mutual account as resulting, g 165, 
p. 117 

Statement Pleading, generally, ante 
Stalomont of account, acknowledgment, rendering or 
acceptance as, g 314, p. 388 
States, 

Operation of statute against or in favor of, g 15, 
pp. 93(M)46 

Boards or institutions, g 16 
Transfen* or assignment, immunity as applying 
to claim acquired by, g 18, p. 954 
Waiver, g 24, p. 950 
Statutoiy liability, 

Acknowledgment or new promise, renewal by, g 
303 

Burden of proof as to, g 386, p. 526 


’ Statutory provisions. 

Absence or nonresidence suspension of limita¬ 
tions on ground of, g 212, pp. 232-248 
Account stated, writing and signature, g 167 
Accounts, exemption of certain accounts, g 166 
Accrual of cause of action in respect to 
created by. g 121, pp. 26-29 
Charges arising from, limitations applicable, § 
72, p. 1038 

Contracts restricted by, limitations applicable to 
action on, g 44, p. 998 

Demurrer, cause of action created by, g 347 
Defense raised by, g 344 
Objection by answer required, g 346 
Estates of decedents, provisions fixing time for 
filing claims as affecting general limitation 
statutes, g 246, p. 277 
Exceptions, defense raised by, g 352 
Extinguishment of right of action, law governing, 
g 30 

Federal statutes, controlling effect in state 
courts, I 32 

Foreign contracts, express limitations, § 28 
Foreign corporations, suspension of limitations 
for absence or nonresidence, g 212, p. 240 
Fraud, accrual of cause of action based on, g 183 
Fraudulent concealment of cause of action, con- 
I trolling of statutes, g 206, p. 221 

j Indorsement of payment, sufilclency as proof of 
part payment, g 397, p. 547 
Infants, right of action given by, g 235, p. 265 
Liability created by, limitations applicable, gg 83- 
90, pp. 1051-1063 
Married women acts, g 223 
New action after dismissal, nonsuit, etc., g 287, 
pp. 345-851 
Application, g 288 

Public corporations, exemption from operation of 
statutes, g 17, p. 947 
Becoupment, plea of, g 105 
Beplicatlon or reply, necessity, g 373 
Sealed instruments or specialties, 

Liability created by, g 52, p. 1008 
Period of limitations, g 5^ p. 1005 
Set-off or counterclaim, limitations as applica¬ 
ble, g 106, p. 1092 

Special remedies, limitations applicable, g 102 
State or government, operation against, g 15, p. 
940 

Suspension of limitations, 

Legislation precluding suit, g 254 
War period, g 259 
Tolling of limitations, g 257 
Written obligations cumulative of, limitations ap¬ 
plicable to actions based on, g 60, p. 1020 
Stay laws, suspension of limitations under, g 257 
Stay of proceedings. 

Suspension of limitations, gg 251-254 
Injunction, g 253 
Moratorium, g 251 
Order of court or judge, g 252 
Statutory provision or restraint, | 254 
Stipulations, 

Acknowledgment as result of, g 31^ p. 389 
Varying statutory period, g 26 
Waiver as shown by, g 24^ p. 960 
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Stockholders, 

Amendment of pleadings in actions involving lia¬ 
bility, relation back, § 280, p. 332; J -81, p. 
339 

Bar as available to and against, § 13, p. 948 
Gall for payment of stock, condition precedent to 
cause of action, § 125, p. 42 
Derivative actions, 

Limitations applicable, § 78 
Equity, § 92 

Fraud against corporation, notice of as by ac¬ 
tion by other stockholder acting promptly, § 
190 

Liabilities, 

Accrual of cause of action as to, § 122, p. 29 
Fraud, limitations applicable in action for re¬ 
lief against, § 91, p. 1064 
Limitations applicable to actions to enforce, 
§§30,87; § 89, p. 1061 

National banks, accrual of cause of action to en¬ 
force liability, § 122, p. 33 
Primary liability, accrual of cause of action in 
case of, § 122, p. 30 

Subscriptions to stodc, generally, post 
Trustee relationship of corporation to running 
of limitation to, § 179, p. 160 
Stockholders’ suit, law governing in, § 28 
Stolen property, concealment of possessor’s Identity 
suspension of limitations as against owner, § 214 
Store account, limitations applicable to actions on, 

§ 72, p. 1039 

Strangers, defense as available to, § 13^ p. 937 
Street improvement district, acknowledgment of debt, 

§ 318, p. 411 

Streets, immunity of counties and municipalities In 
actions Involving, § 17, p. 949 
Strike, motion to, d^ense as available on, § 351, p. 
479 

Structures, continuous injuries caused by, accrual of 
cause of action, § 169, p. 129 
Subjacent support, removal of, accrual of cause of 
action for, § 170 

Submission of controversy, suspension of limitations 
pending, § 2S0 
Subrogation, 

Bar of person succeeding to rights under, § 18, 
p. 954 

Equity, limitations applicable in suit to enforce 
right, § 92 

Limitations applicable to actions based on, § 69, 
p. 1033; § 73 

Time limitations begin to run, § 124, p. 36 
Subscriptions to stock. 

Calls for payment, condition precedent to accrual | 
of cause of action, § 125, p. 42 
Insolvent corporations, accrual of causes of ac¬ 
tion on, § 122, p. 30 

Limitations applicable to actions on, § 50 
Subsequent accrual of new cause of action, effect of, 

§ 114 

Subsequent process, commencement of action for lim¬ 
itation purposes by timely issuance, § 265, p. 297 
Substantial damage, breach of coven^t, necessity to 
start running of limitations, § 139 
Substantive right, statutes as matters of, § 1, p 901 
Substituted service of process, suspension of limita¬ 
tions, § 267 


Substitution of parties, commencement of action for 
limitation of purposes as affected, § 277 
Successor in interest, 

Estoppel as available against § 25, p. 965 
Operation of bar against or in favor of, § 18, pp. 
951-954 

Hedemption, right of, § 40 

Waiver of right to prejudice of, § 24, p. 939 

Successive, 

Absences, aggregating purpose of suspension of 
limitations, § 212, p. 247 

Injuries, continuing tort involving, running of 
limitations, § 169, p 128 

Overpayments, demand for as single demand 
within statute, § 159, p. 106 
Penalties, accrual of cause of action in respect of, 
f 120 , 

Suits. Actions, generally, ante 

Summons, commencement of action for limitation 
purposes by issuance of, § 265, p 295 
Supersedeas, suspension of limitations by, § 248 
Supplemental x>etition, new promise set up by, § 375, 
note 61 

Support and maintenance, 

Continuing contract for, accrual of cause of ac 
tion on, § 152 

Limitations applicable to action for, § 44, p. 995, 
n. 24 

Minor child, accrual of cause of action against 
father for moneys paid by others, § 160, p. 
107 

Sureties, 

Bar of debt as affecting remedy against, § 10 
Bar of original debt as available to, § 13, p 938 
Contribution from co-surety, accrual of cause 
of action for, § 160, p. 109 

Death of principal, running of statute as affected, 

§ 246, p. 277 

Fraud or principal, running of limitations as 
against, § 188, p. 188 

Fraudulent concealment from cause of action by 
principal, running of limitations against 
surety, § 207 

Guardian, disability of infancy as affecting ac¬ 
tion based on subrogation, § 235, p. 265 
Implied contract, action for reimbursement as 
action on, § 69, p. 1031, n. 21 
Implied liability, limitations applicable to action 
based on, § 59 

Limitations applicable to actions against, § 84 
New promise or acknowledgment, writing as es^ 
sential, § 316^ p. 398 

Notes, accrual of cause of action against, § 147, 
p. 79, n. 94 

Part payment by, effect of, § 331, p 453 
Part payment by principal, effect of, § 331, p. 452 
Payment of obligation, limitations applicable to 
actions by, § 63 

Public officers, limitations applicable to actions 
against, § 82 

Reimbursement from principal, accrual of right 
of action for, § 160, p. 107 

Revival of barred claim as to, promise by prin¬ 
cipal, § 318, p. 402 

Sui^ension of limitations, action against person 
primarily liable, § 247 
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Sureties—Continued, 

Trustees, running of limitations as respects daim 
against, § 180, n. 70 

Wife as surety of husband, acknowledgment by 
husband as reviving debt as to wife, 8 318^ p. 
407 

Surmise, 

Acknowledgment resting on, 8 311i note 94 
l^art payment resting on, 8 322, p. 420 
Surviving partners, running of limitations against, 8 
2*40, p. 278 

Suspension of limitations, 

Abandonment of action, 8 290 

Abatement of action, 8 200 

Absconding, 8 214 

Absence, generally, ante 

Accounting, institution of suit for, 8 247 

Acknowledgment of debt, generally, ante 

Agents, promise by as sufficient, 8 318, p. 403 

Aggregating excessive absences, 8 212, p 247 

Allen enemy, 8 208 

Amendment of claim against decedent’s estate, 8 
298 

Amondiiiont of pleadings, 88 270-284, pp. 320-342 
Answer or cross-complaint, 8 284 
IQiiIarging prayer for relief, 8 282 
New cause of action Introduced, 8 281, pp. 
335-340 

Now oanso of action not Introduced, 8 280, 
pp 327-334 

Setoff or counterclaim In, 8 285 
Appeal, pendency of, 8 248 
Arbitration, submission to, 8 255 
Assignee for creditors, flllng of claim with, 8 297 
Assignment for 'benefit of creditors, 8 179# P* 
150; 8 240 

Assumption of mortgage, 8 318, p 409 
Attempt to commence action operating as, 8 268 
Ball, person at liberty, 8 241, note 45 
Bnnknipf cy proceeding, 8 249 
I’endemx 8 297 

Ohang«‘ of domicile, absence amounting to, 8 212, 

P- 2-15 ^ ^ _ 

Oircuitous proce(»ding for collection of debts, 8 
261, p. 203 

Olvll death of plaintiff, 8 241, note 45 
Civil proceedings other than actions, 8 206 
Commencement, of aetion, ante 
Compensation board, proceedings before, 8 206, 
note 57 

Compromise, offer of, 8 314, p. 800 
Coiu-ealment, 

Cause of act Ion, 8 20C, p. 220 
Mxlstenw of cause of action, 8 121, p- 27 
Persons, 8 214 
Prop<*rty, 8 215 
Concurrent disabnitles, 8 220 
Conditional in-omise, 8 315 
OonflUt of laws. « 27, ». TO; S 212, P. 2^ 
Consent to Judgment or deciee, 8 314, p. 302 
Oontingeney, 8 HO 
Counterclaim, 8 285 

Asserf ion of, 8 201, p. 201, n. 04 
Biscontluuanco of action after filing, 8 295 
Beply to, 8 286 

Counties, claims against, 8 318^ P- 411 
Coverture, generally, ante 


Suspension of limitations—Continued, 

Credit on account, consent to entry of, 8 325 

Creditors’ bUl, 8 247 

CrossK:omplaints, 88 285, 295 

Gross petition, intervention by, 8 276, p. 311 

Custody of law, suit for property in, 8 256 

Death of party, ante 

Decedents* estates, presentation of daims 
against, 8 298 

Demand, delay in making, 8 201, p. 211 
Demand for payment, postponement of, 8 201, pi 
200 

Disabilities affecting, generally, ante 
Dismissal alter commencement of action, 8 261, 
p. 292 

Dismissal of action, 8 291 
Drainage districts, 8 318, p. 401 
Duress, 8 127 
Election of remedies. 

Choice of, 8 247 
Injunction against onei 8 253 
Endorsers, admowledgment or promise of mak¬ 
er, 8 318, p. 405 

Equity, commencement of suit In, 8 269 
Evasion of process, 8 213-215 
Excuse for failure to commence action on time, 
8 301 

Executors or administrators. 

Account, filing of, 8 296, n. 57 
Acknowledgment of debt, 8 318, p. 412 
Part payment by, 8 381, p. 441 
Express promise to pay, 8 307 
Failure of former action, 8 202, pp. 358-362 
Failure to commence action on time, 8 300 
Excuse for delay, 8 301 
Foreclosure of mortgage, 

Absence of mortgagor, 8 212, p. 234 
Promise to pay, 8 318, p. 409 
Pendency of action relating to legality of 
mortgage, 8 261, p. 293 
Foreign corporations, 

Absence of nonresidence, 8 212, p. 238 
Attempted Institution of suit by, 8 268 
Fictitious names, debtor assuming, 8 214 
Filing of declaration etc., 8 266 
Fraud, 

Continuation of deception, 8192 
Principal and surety, 8188, p. 188 
Trespass on realty, 8 188, p. 186 
Fraudulent concealment of cause of action, § 206, 

p. 220 

Fraudulent conveyances, actions by personal rej)- 
resentative, 8 243, p. 273 
Garnishment, void garnishment, 8 274 
Government service, absence in, 8 212, p. 244 
Guarantors, promise by principal as reviving 
claim, 8 318^ P- 404 
Husbiind and wif e^ 

Acknowledgment of debt, 8 318^ p. 407 
Suit against husband alone, 8 278 
Identity of debtor, conceahnent, 8 214 
Ignorance of cause of action, 8 206, p. 216 
Imbecility, 8 242, n. 64 
Imprisonment, 8 241 
Indorsements, part payment, 8 326 
Infants, ante 
Injunction, 8 253 
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Suspension of limitations—Continued, 

Insane persons, existing causes of action, § 218 
Insanity, § 242 

Death as affecting, § 245 
Insolvency, 

Operating as, § 179, p. 160 
Proceedings in, § 249 
Interest, payment of, § 323 

Intervention, commencement of action for pur- 
IKMse of, i 276, p. 310 
Involuntary absence, § 212, p. 245 
Involuntary nonsuit, § 287, p. 345 
Irrigation district, § 318, p. 411 
Joint debtors, absence from state of part, % 212, 
p. 243 

Judicial proceedings, admissions in, f 314, p. 392 
Jury question, S 399, p. 549 
Laches, failure to prosecute suit, S 261, p. 292, 
n. 9 

* Legal proceedings, pendency of, SS 247-249, pp. 
278-284 

Legislative enactments precluding suits, § 254 
Liabilities created by statute, § 121, p. 27 
Life imprisonment, S 241, note 45 
Malpractice, treatment continuing after original 
act as, S 174, p. 143 

Married women, existing causes of action, { 218 
Military service, absence in, § 212, p. 245 
Moratorium acts, § 257 
Moratorium agreement, § 251 
Mortgages, 

Acknowledgment or new promise, $ 318, p. 408 
Giving of as security for pre-^sting debt, 
§ 314, p. 387 

Fart payment, § 331, p. 446 
Municipal corporations, claims against, f 318, p. 
410 

National Hailroad Adjustment Board, proceed¬ 
ings before, § 296, n. 57 

Negligence, actions for injury based on, S 138, p. 
186 

Negotiations, pendency of, % 250 
New action after dismissal, nonsuit, etc., §i 287- 
295, pp. 345-365 
New promise, generally, ante 
New trial, pending motion for, f 248 
Nonresidence, ante 
Nonsuit, ! 291 

Obstruction of process, §§ 213-215 
Oral promise, § 316, p. 395 

Oral promise or acknowledgment, sufficiency, § 
317, p. 399 

Order of court or judge staying proceeding, § 
252 

Parol evidence, admissibility, i 393 
Parole, person on, § 241, n. 45 
Part payment, generally, ante 
Parties, bringing in new parties, i 276, pp. 311- 
315 

Partnership, 

Death of partner, § 246, p. 278 
New promise or acknowledgment of debt, § 
318, p. 406 

Part payment of one partner, S 331, p. 450 
Pendency of. 

Action, i 261, pp. 290-293 
Appeal, i 248 


Suspension of limitations—Continued, 

Pendency of—Continued, 

Legal proceeding, i 247-249, pp. 278-284 
Negotiation, f 250 

Performance of preliminary steps, delay of, § 
200 

Pleadings, 

Amendments as to, §§ 279-284, pp. 320-342 
Defects in, § 274 
Filing of, i 266 

Pledges of property, § 179, p. 159; i 314, p. 387 
Power of legislature, § 2, p. 906, n. 44 
Presumption of death, period of, S 260 
Proceedings in another state, § 299 
Process, 

Attempt to commence action with issuance of, 
§ 268 

Defects in, § 273 
Evasion or obstruction of, § 213 
Publication of service of process, § 267 
Quasi municipal corporations, daims against; § 
318, p. 410 
Beceivers, 

Acknowledgment by, § 318, p. 404 
Filing of claim with, § 297 
Beceivership, § 249 
Becoupment, defense by way of, § 285 
Bedemption, action for, 8 318, p. 410 
Beference, 

Stipulation for, § 314, p. 390 
Submission for, § 255 
Behearing, motion for, 8 248 
Benewal of note, 8 314, p. 389 
Sdiool districts, 8 318, p. 411 
Securities accepted as conditional payment of 
debt, 8 162 

Security, giving of, 8 314, p. 387 
Service of process, 8 267 
Defects in, 8 273 
Set-off and counterdaim, ante 
Sewer districts, 8 318^ p. 411 
Statutes espressly staying, 8 257 
Stay of law, 8 257 
Stay of proceedings, ante 
Street improvement districts, 8 318, p. 411 
Subsequent process, continuance by issuance of, 
8 265, p. 297 

Substituted service of process, 8 267 
Substitution of parties, commencement of action 
for purpose of, 8 277 

Successive absences, aggregating, purpose of, 8 
212, p. 247 

Supersedeas on appeal, 8 248 
Sureties, 

Fraud of principal, 8 188, p. 188 
Promise by principal as reviving daim, 8 318y 
p. 494 

Suit against person primarily liable, 8 247 
Temporary absence, 

Aggregating successive absences, 8 212, p 247 
As sufficient for, 8 212, p. 244 
Temporary administrator substituting as plain¬ 
tiff, 8 243, p. 273 

Tre^ass on realty, fraud, 8 188, p. 186 
Unexecuted will, written acknowledgment of 
debt in form of, 8 314, p. 391 
Variance as affecting, 8 274 
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Suspension of limitations—Continued, 

Void gaimishment as, § 274 
Voluntary appearance, § 273 
Waiver of statute, invalid agreement, § 24, p. 
962 

War, i 259 

Legislation by Congress under war powers, 
§ 258 

Wills, provision in, § 314, p. 391 
Writ of error, § 248 

Writing, necessity of sufficiency, §§ 316^ 317, pp. 
395-402 

Swampland assessments, limitations applicable to ac¬ 
tion for collection, § 83, p. 1056 
Tacking, 

Process, subsequent process, § 265, p. 297 
Successive disabilities, § 219 
Tax bills, suspension of limitations, mandamus for 
issuance, § 261, p. 292, note 15 
Tax collectors, fees unlawfully retained, limitations 
applicable to actions for, § 60, p. 1019 
Tax liens, 

Bar of debt as affecting, § 8, n. 9 
Limitations applicable to actions to establisb 
and enforce, § 83, pp. 1052,1055 
Mortgagee, bar of right of foredosure as af¬ 
fecting, § 9, p. 920 

Tax refund, limitations applicable to action for, § 
83, p. 1053 

Tax return, acknowledgment, listing of debt on as, § 
314, p. 389 

Tax sales, real property, limitations applicable to 
actions involving, § 42 
Taxes, 

Accrual of cause of action for recovery of, f 

121, p. 28 

Collection, limitations applicable to suits for, § 
09, p. 1036; § 83, p. 1054 

Defense as available in action to recover, § 17, 
p. 950 

Mortgagee paying, suspension of limitation, § 331, 
p. 440 

Recovery of, 

Illegal taxes, limitations applicable, § 69, p. 
1033 

Taxes paid, accrual of cause of action for, § 
159, p. 103 

Telegrams, damages for delay in delivery, limitations 
applicable to action, § 44, p. 998 
Temporary absence, 

Suspension of limitation, S 212, p. 244 

Aggregating successive absences, § 212. p. 
247 

I*ropcrty within state, § 212, p. 233 
Temporary administrator, substitution as plnintiff, 
running of limitation, § 243, p. 273 
Ttmiporary obstruction, water courses, accrual of 
cause of action, § 172, p. 138 
Temporary nuisance, accrual of cause of action in 
respect of, § 100, p. 131 
Tenancy by entireties, 

Husband and wife, disability of coverture as 
affecting, § 233 

Husband conveying property held as, running of 
limitations as against wife, § 228 

640.J.S.-74 


Tenants in common, 

Bar as against one as operative against other^ 
i 13, p. 938 

Infants, disability as saving interest of co-ten¬ 
ants, § 221 

Part payment by one, effect, § 331, p. 439 
Tender, part payment, effect, § 322, p. 427, n. 30 
Termination of, 

Action, dismissal and nonsuit, new action after, 
i 291 

Trust, starting of limitations by, § 182, pp. 167- 
174 

Third persons. 

Acknowledgment of debt to, sufficiency, § 319, p. 
412 

Acknowledgment or new promise by, § 318, p. 403 

Contract to pay debt to, accrual of cause of 
action, § 126 

Injuries to person or property, limitations ap¬ 
plicable to actions for, § 75 

Part payment, § 331, pp. 437,439 

Delivery of note for account of, § 329 
Making to, § 332 

Rights in respect of barred debt as affected, 
§ 334 

Trusts, exemption from operation of statute as 
applying to, § 180 

Written contracts, limitations applicable to ac¬ 
tions based on, § 60, p. 1019 

Timber, 

Penalty, action for wrongful cutting as action 
for, § 89, p. 1060, n. 98 

Unauthorized cutting and removal, accrual of 
cause of action for, § 171 


Time, 

Absence from state, suspension of limitation, § 
212, p. 246 

Accraal of cause of action, generally, ante 

Acknowledgment, § 304 

Commencement of action, question of law or fact, 
§ 399, p. 551 

Demand to start running limitations, § 201, p. 
211 

New promise, § 304 

Evidence as to, § 306 

Notice, running of limitations started by, § 204 

Performance of preliminary steps unless right of 
action defends, § 200 

Running of limitations. Accrual of cause of ac¬ 
tion, generally, ante 

Tender of performance, accrual of cause of ac¬ 
tion, § 203 

Waiting, defense of, § 359 


Title, 

Breach of warranty, accrual of cause of action, 
§138 

Real property, generally, ante 
Title bonds, limitations applicable to actions on, § 
55; § 60, p. 1021, n. 49 

Tolling. Suspension of limitations, generally, ante 
Tooth extraction, negligence of dentist, accrual of 
cause of action, § 174, p. 143, n. 13 


Torts, 

Accrual of cause of action based on, f§ 168^177, 
pp. 122-149 

Continuing or repeated injury, { 169, pp. 
128-134 
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Torts—Continued, 

Acknowledgment or new promise, $ 303 
Amendment of pleading dianging action in con¬ 
tract to one in, running of limitations, S 283 
Breach of contract hy means of, limitations ap¬ 
plicable, i 44, p, 998 

Law governing limitation in actions of, § 29 
Limitations applicable to actions based on, §§ 73- 
81, pp. 1040-1050 
Waiver of. 

Action in assumpsit. 

Money had and received, § 159, p. 102 
Hunning of limitations, § 158 
Suit on implied contract, § 69, p. 1031, n. 20 

Towns, 

D^ense as available to, § 17, p. 950 
Statutes as applying to, § 17, p. 949 
Tk’ade accounts, limitations applicable to actions on, 
f 72, p. 1039 

Trading With Enemy Act, suspension of limitation 
under, § 258 

Transportation, delay of carrier, accrual of cause of 
action for, § 143 

Treaty of j>eace, renewal of running of limitations on 
signing of, § 259 

Treble damages, limitations applicable to actions for, 
i 75, n. 76; § 83, p. 1054 
Trespass, 

Accrual of cause of action for, § 168, p. 124, n. 
26 

Amendment of pleadings, relation back, § 281, p. 
340 

Continuing trespass, running of limitations 
against, § 169, p. 129, n. 70 
Defense of limitations, pleading as essential, § 
354, p. 486^ n. 77 

Enowledge of, evidence as to, § 395 
Limitations applicable in action of, S 80 
Tre^ass to try title. 

Accrual of cause of action, § 118» p. 20 
Defense of limitations, pleading as essential, | 
334, p. 486> n, 77 

General issue, defense as available under plea of, 

§ 379 

Limitations applicable, § 35 

Hesiduary clause, 3 103, p. 1086 
Stale demand, plea of as plea of limitations, § 
374 

Trial, §3 398-^05, pp. 54&-659 

Acknowledgment on as sufficient, § 304 
Dismissal on ground of limitations after, motion 
for, § 351, p. 481 
Instructions to Jury, § 404 
Questions of law and fact, generally, ante 
Verdict and findings of jury, § 405 
Tribunal open to suit, necessity to start limitations 
running, § 112 
Trover and conversion, 

Accrual of cause of action for, § 168, p. 125 
Amendment of pleadings, relation back, § 280, p. 
334; § 281, p. 340 

Bailment, accrual of cause of action, § 142 
Depositary, accrual of cause of action against, 

3 145, p. 72 

Fraud, limitations as running from discovery, § 
188.P.188 


Trover and conversion—Continued, 

Husband, running of limitation against wife, 3 
224, n. 58 

Limitations applicable to actions, 55 77, 79 
Waiver of tort, § 45, n. 50 

Limitations as running from discovery, 5 188, p. 
188 

New action in after nonsuit in replevin, 3 289, n. 
37 

Prosecution for offense as suspending limitation, 
5 247 

Waiver of tort with action in assumpsit, run¬ 
ning of limitations, § 158 

Trust deeds, part payment, application of proceeds 
arising from foreclosure, 3 ^7 
Trust funds, borrower, running of limitations as to, 
3 180. n. 73 

Trustee in bankruptcy, 

Accrual of cause of action by, 3 122, p. 30 
Bar of statute as available to, § 22 
Trustees, 

Bar against as bar of right of cestui que trust, 
5 19, p. 955 

Corporations, defense interposed by, 5 13, p 938 
Death of, limitations against trust as effective, 
3 244 

Joint tenants, bar of one holding premises as 
bar of other, § 20 

Operation of statute between trustee and cestui 
que trust, 3 19, pp. 954^-957 
Part payment by, 3 331 p. 439 
Principal and agent, relationship as respects lim¬ 
itation, 5 179, p. 158 

Trusts, 

Accrual of cause of action relating to, 3§ 178-182, 
pp 149-174 

Chan^ng status of debtor to trustee, 3 181 
Termination and repudiation of trust, § 182, 
pp. 167-174 

Amendment of sheadings in actions involving, re¬ 
lation back, 5 280, p. 334; § 281, p. 340 
Burden of proof as to, § 388 
Constructive trusts, exemption from operation of 
statute, 5 179, p. 157 

Decedent’s debts, payment of, running of limita¬ 
tion as affected, 5 314, p. 391 
Equity, limitations applicable to suit on, 3 93 
Evidence as to, sufficiency, 3 395 
Exemption from statutes, 5 179, p. 151 
Fraud, limitations applicable in action to enforce 
on ground of, § 91, p. 1064 
Implied or constructive trusts, generally, ante 
Jury question, relationship, § 400 
Land, limitations applicable to action to estab¬ 
lish in, 3 36 

Repudiation of trust, generally, ante 
Resignation of trustee, running of limitations on. 

3 182, p. 168 

Resulting trusts, generally, ante 
Statute as running between trustee and cestui 
que trust, § 19, pp. 954-957 

Unclaimed consumer deposits, payment into state 
treasury, demand as essential to start running of 
limitations, 3145, p. 72, n. 38 

Unconscionable defense, statute of limitations as. S 
3, p. 911. n. 78 ^ * 
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Undisclosed principal, bar against agent as bar 
against principal, § 13, p. 938, n. 8 
Undue influence, 

Accrual of cause of action based on, § 197 
Limitations applicable in action based on, § 91, 
p. 10C8 

Eescission or cancellation on ground of, residu¬ 
ary clause as applying, § 103, p. 1078 
Trusts, suspension of limitations until cessation, 

§ 182, p. 168 

Unemployment taxes, limitations applicable to actions 
for collection, § 83, p. 1056 

Uniform Fiduciaries Act, constructive or implied 
trusts, running of limitations as affected, § 179, p. 
155, n. 59 
United States, 

Accrual of cause of action against, § 121, p. 28 
Oongressional action as necessary to bind by stat¬ 
utes, § 15, p. 041, n. 41 

New promise by Congress, removal of bar, § 318, 
p. 404 

Transfer or assignment, immunity as applying to 
claim acquired by, § 18, p. 954 
Waiver of defense by failure to plead, § 357 
United States senator, absence from state as suspend¬ 
ing operation of statute, § 212, p. 245 
Unjust enrichment. 

Accrual of cause of action based on, § 158^ n. 83 
Limitations applicable to actions for, § 60, p. 1033 
Unlawful detainer, accrual of cause of action, § 120 
Unwritten contracts, limitations applicable to actions 
on, §§ 07-71, pp. 1028-1037 

Use and o<*cui)an<*yi limitations applicable to actions 
for, § 00, p. 1034 
Usury, 

Accrual of cause of action in respect of penalty 
for, § 120 

Action to recover usury paid, running of limita¬ 
tions, 8 158 

Amendment of pleadings in action for, relation 
back, i 280, p. 334 

Oountcirclaiin for penalty for, limitations applica¬ 
ble, 8 100, p. 1091, 11 . 58 

Defense of, statute as available as bar, 8 104 
Limitations applicable to actions involving, § 33, 
p. m 

Recovery of usurious interest, limitations appli¬ 
cable, 8 00, p. 

Vacation of. 

Judgment, fraud, limitations as running from 
discovoix 8 ISl, p. 180 

Partition, limitations applicable to action for, 8 38 
Validation, void obligations, aclmowledgment as, § 
320, p. 417 

Validity of statutes, 8 ^ PP* 905-000 

Foreign st.atutos, statutes giving effect to, 8 31, 
p. t)77 
Variance, g 382 

Failure of action iKicause of variance, new action 
after, 8 202, p. 358 

Suspi'iision of limitations, variance as affecting, 
8 274 

Vendor and purchaser, relationship between as that 
of trust exempt from operation of statutes, 8 179, 
p. 164 


Vendor’s lien. 

Absence of vendee, suspension of limitations, § 
212, p. 234 

Accrual of cause of action, 8 118, p. 21 
Acknowledgment, renewal by, § 303 
Bar of debt as affecting security, 8 H 
Equity, limitations applicable in suit to enforce, 

8 98 

Limitations applicable to action to enforce, S§ 
37, 62 

Part payment of debt secured by, effect of, 8 
338 

Revival of, 8 318^ p. 410 

Venue, suspension of limitations, commencement of 
action with improper venue, 8 270 
Verdict, 8 505 

Direction of, § 399, p. 551 

Motion to dismiss on ground of limitations after, 

8 351, p 481 

Verification, plea of limitation, § 368 
Vexatious lirigatlon, new action after dismissal or 
failure of former action, 8 287, p 347 
Villages, defense as available to, 8 17, p. 950 
Visits to state, suspension of limitation as affected 
by, 8 212, pu 236 

Void actions, extension of statutes to, § 4, p. 917 
Void bonds or warrants, municipality issuing, accrual 
of cause of action to recover money paid on, § 
159, p. 103 

Void deed, conveyance under, limitations as running 
from time of, 8 14% P- 20. 

Void garnishment, interruption of prescription by, § 
274 

Void municipal bonds, repudiation as essential to start 
running of limitations, 8 148, p. 87 
Void obligations, acknowledgment as validating, 8 
320, p. 417 

Voidable preference, part payment constituting, ef¬ 
fect of, 8 322, p. 428 

Voluntary dismissal, new action after, 8 291 
Voluntary trusts. 

Accrual of cause of action relating to, 8 179, p. 
151 

Repudiation as starting running of limitations, 8 
182, p. 170 

Wages, 

Bill of sale of, running of limitations, 8 146, p. 
75, n. 65 

Limitations applicable to actions for, § 47 
Part payment, on amounts owing for, effect of, 
8 336 

Waiver, 

Acknowledgment of debt, generally, ante 
Agreement of parties, 8 24, p. 961 
Bar of statute, construction In respect of, 8 316, 
p. 307. 

Broach of contract, right to sue for, § 68 
Defense of, 8 1% p. 936; § 24, pp. 936-062 
Evidence, § 394, p. 538 
Failure to demur, 8 360 
Failure to plead, § 354, p. 486 
Lack of opportunity, § 357 
Set off or counterclaim, 8 358 
Jury question, 8 309, p. 550 
Statute as bar, 8 194 

Demand, accrual of cause of action on, 8 202 
Estoppel distinguished, 8 24, p 961 
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Waiver—Ck>ntini]ed, 

New promise, generally, ante 
Plea of limitations, § 371 
Objections to, § 30)0 
Reply, pleading in, § 376 
States, right to plead statute, § 15, p. 946 
Tort, action on implied contract, § 69, p. 1031, 
n. 20 

War, suspension of limitation, $ 259 

Legislation by congress under war powers, $ 258 

Warehousemen, 

Carriers, limitations applicable to action on con¬ 
tract as, S 49 

Destruction of goods, accrual of cause of action, 
§ 142 

Warrant of attorney, confession of Judgment pursu¬ 
ant to as commencement of action for limita¬ 
tion suit, S 264 

Warrants, 

Accrual of cause of action on, S 148, pp. 84-00 
Limitations ar>plicab1e to actions on, $ 57 
Municipalities, limitations applicable to actions 
on, S 00, Pl 1021, n. 49 

Warranty, 

Accnial of cause of action on contracts of, $ 136 
Breach of, commencement of limitation period, § 
138 

Fraud, limitations applicable to as applying In 
action for breach of, § 91, p. 1068 
Limitations applicable to action for breach of» 
§ 44. p. 995, n. 24 

Waste, 

Accrual of cause of action for, $ 198, p. 124, n. 26 
Prevention of, % 124, p. 34^ n. 83 
Amendment of pleadings in actions for, relation 
back, § 281, p. 340 

Water supply, pollution of, accrual of cause of action, 
S 169, p. 133, n. 18 

Waters and water courses, obstructing or diverting, 
accrual of cause of action based on, § 172, pp. 
135-139 

Weekly compensation, employment contract provid¬ 
ing for, accrual of cause of action on, S 133, p. 
49 

Widow, 

Admowledgment of death made to as sufdcient, 
§ 319, p. 414 

Mortgagor’s, part payment by as interrupting 
statute^ S 331, p. 449 

Wife. Husband and wife, generally, ante 

Wills, 

Acknowledgment of debt, provision In as suffi¬ 
cient as, § 314, p. 391 

Actions involving as subject to statutory limita¬ 
tions, $ 33, p. 981, n. 81 

Amendment of pleadings in action involving, re¬ 
lation back, § 281, p. 340 

Contract to make^ accrual of cause of action on, 
§ 132 


Wills—CJontinned, 

Fraud, setting aside probate on giound of, run¬ 
ning of limitation, § 184, p. 180. 
limitations applicable to probate^ residuary 
clause, § 103, pp. 1079, 1064 
Withdrawal, 

Amended pleadings, effect of, $ 279, p, 321 
Plea of limitations, § 371 

Words and phrases. Definitions, generally, ante 
Work, accrual of cause of action based on, conceal¬ 
ment as affecting running of limitations, § 180, p. 
191 

Work and labor, limitations applicable to actions to 
recover for, § 47 
Workmen’s compensation. 

Indemnification of employer, limitations applica¬ 
ble, § 73 

Limitations applicable to actions based on, § 83, 
p. 1054 

Proceedings before commission, limitations ap¬ 
plicable, § 102, n. 72 

Specialty, award as, § 52, p. 1008, n. 34 
Worthless money, part payment by as interrupting 
statute, § 329 

Writ of error, suspension of limitations, } 248 
Writing, 

Account stated, necessity, § 167 
Acknowledgment or new promise, 

Admissibility of evidence, § *^3 
Necessity and sufficiency, §i 316, 317, pp. 395- 
402 

Pleading, $ 377, p. 515 
Contracts, generally, ante 

Mutual accounts, necessity as respects running of 
limitations, $ 165, p. 119 

Part payment evidenced by, indorsement as, § 
326 

Waiver of limitations as requiring, § 24, p. 962 
Written offer, parol acceptance as creating wi*itten 
contract as respects limitations, § 00 p 1018 
Wrong statute, pleading referring to, § 361 
Wrongful attachment, accrual of cause of action for, 
§ 168, p. 124. n. 27 
Wrongful death. 

Amendment of pleadings In action for, r el ation 
back, f 280, p. 334; § 280, p. 340 
Concealment of cause of action for, running of 
limitation, § 206, p. 220 

Wrongful seizure ^f property, law governing in ac¬ 
tion for, § 29 

Wrongful seizure or sale, sheriffs or constables, ac¬ 
crual of cause of action for, $ 177, p. 149 
Yearly comjjensation, employment contract providing 
for, accnial of cause of action on, § 133, p. 49 
Years, note payable within certain number, beginning 
of limitation period, § 147, p. 83 

Zoning board, new action after appeal from decision, 
running of limitation, § 288, n. 3 
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Abandonment of, 

Action, effect of, § 30 
Claims, effect of, § 28 
Abatement, 

Cancellation of notice on, { 37, p. 606 
Death of party, effect of, § 33 
Absolute deed, mortgage, doctrine as applying in 
proceedings to declare, § 9 
Accounting, 

Doctrine as applying to suit for, § 0 
Notice of lis pendens as essential in suit for, § 
23, p. 501 

Purchaser pendente lite, S 56 
Rents and profits, purchaser of mortgaged prem¬ 
ises pendente lite, § 56 
Actual notice. 

Pending suit, doctrine as applicable in case of, § 
*2 

Presumption, § 58 

Sufiiciency of lis pendens notice as immaterial 
in case of, § 25 
Additional notices, § 20 
Administration of estates. 

Notice of lis pendens as essential in proceedings 
relating to, § 23, p. 593 
Proceedings relating to, g 16, p. 581 
Adverse party, filing of notice In interest of, g 22, 
p. 587 

Aflldavits, cancellation of notice, consideration on 
application for, g 37, p. 609 

Aggrieved pei*sona, motion for cancellation of notice 
by, g 37, p 607 

Agisters, foreclosure, failure to intervene as affect¬ 
ing right, g 47 
Alimony, 

Divorce proceedings involving, notice of lis pen¬ 
dens as essential, g 23, p. 593 
Suit for divorce involving, g 11 
Amendments, 

Notice of lis pendens, § 26 
Pleadings, 

Description of property as relating back, g 6 

Effect of, g 34 

New notice as to, g 26 

Relation back, g 20 

Return of service, commencement on, g 19 
Annulment of rights acquired pendente lite, g 52 
Antecedent equity, purchase of legal title pendente 
lite by holder of, g 44 
Appeal and error. 

Continuance during time for, § 36, p. 602 
Person acquiring rights pending as affected, g 36, 
p. 604 

Appearance, commencement on, g 19 
Assignees, application of doctrine to, g 43 
Assignments, specific performance, rights of assignee 
to enforce after filing of lis pendens, g 56 
Attachment, doctrine as applying to creditors, § 48 


Attachment proceedings, notice of lis pendens as esr 
sential, g 23, p. 594 
Attachment suits, g 16, p. 581 
Attorneys, notice signed by, g 25 
Bill, 

Amendment, effect of, g 34 
Commencement on filing of, g§ 18, 20 
Statutory provisions, g 21 

Bill of review, doctrine as applying during time al¬ 
lowed for filing, g 36, p. 603 
Bona fide purchasers, g 43 

Notice as against, necessity, g 22, p. 589 
Notice, protection of, § 22, p. 587 
Presumption as to, g 58 
Bonds, doctrine as applying to, g 8 
Burden of proof, g 58 

Burnt-Records Act, notice filed under, g 42, n. 36 
Cancellation of instruments. 

Doctrine as applying to suit for, g 10 
Notice of lis pendens as essential in action for, 
g 23, p. 593 

Cancellation of notice, termination by, g 37, pp. 605- 
610 

Certiorari, partition, petition to quash, g 13 
Change of venue, effect of, g 32 
Chattel mortgages. 

Foreclosure, g 12 

Notice of lis pendens as essential, g 23, p. 

591, n. 45 

Chattels, doctrine as applying to, g 7 
Collateral attack, § 39 
Collusion, effect of, g 39 

Commencement of lis pendens, gg 17-27, pp. 583-597 
Common-law rules, gg 18-20 
Conveyances unrecorded before, g 44 
Notice, §§ 22-27, pp. 586-607 
Statutory provisions, g 21 

Notice, gg 22-27, pp. 586-697 
Commencement of action, notice of lis pendens, filing 
before, § 24 

Common-law, commencement under, gg 18-20 
Complaint, 

Amendment, effect of, g 34 
Commencement on filing of, §§ 18, 20 
Statutory provisions, § 21 
Notice, 

Amendment to show, § 57 
Filed at time of filing, g 24 

Compromise, Judgment or decree resulting from, g 
39 

Condemnation proceedings, notice of lis pendens as 
essential, § 23, p. 593 

Confession of judgment, notice of lis pendens as con¬ 
dition to entry, § 22, p. 690 
Consent judgments or decrees, effect of, g 39 
Construction of doctrine, g 1 
Constructive notice. 

Doctrine as founded on, g 1 

Filing of complaint of bill as essential, g 27 
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ConstructiTe notice—Continued, 

Pending litigation, notice of lis pendens as, § 22, 
p. 588 

Contemplated action as basis, § 17 

Contempt, purchaser pendente lite, § 56 

Contents, notice of lis pendens, § 25 

Contest of wills, doctrine as applicable, § 16, p 581 

Continuance. Duration, generally, post 

CoiT)orate stock, doctrine as applying to, § 8 

Corporations, doctrine as applying to, § 42 

Costs, Judgment for, effect of, § 36 

County bonds, doctrine as applying to, § 8 

Creditors’ bills as subject to action, § 15 

Creditors’ suits, 

Notice as essential in, § 23, p. 592 
Rents and profits, purdbaser pendente lite as 
Uable for, § 56 
Cross complaint. 

Commencement on filing of, § 18 

Service of process as essential, § 19 
Notice of lis pendens, necessity, | 22, p- 590 
Date of attachment, notice of lis i)endens to show, 
§25 

Death of party, termination by, § 33 
Decree, 

Continuance until, § 36, pp 601-605 
Nature and form of as affecting, § 36 
Deeds, 

Delivery under prior executory contract of pur¬ 
chase, § 44 

Setting aside, doctrine as applying to suit for, § 
10 

Default judgment, purchaser taking subject to power 
of court to open, § 36, p. 602 
Defective Judgment, notice as validating, § 39 
Defendants, 

Lis pendens in favor, § 18 
Notice of lis pendens by, § 22, p. 589 
Definition, § 1 
Delay, 

Defect of, § 29 

Prosecution of action, canc^ation of notice by, 
§ 27, p. 607 

Denial of claims, effect of, § 28 

Deposit in court, cancellation of notice on substi¬ 
tution of, § 37, p 609 

Descent and distribution, doctrine as applying to 
property acquired by, § 42 
Description of property. 

Notice of lis pendens, § 25 
Pleadings, 

Doctrine as limited to, § 41 
Necessity, § 6 

Destruction of papers, termination by, § 35 
Diligence, 

Prosecution of action, cancellation of notice for 
lack of, § 37, p. 607 
Prosecution of action with, § 29 
Discontinuance of. 

Action, cancellation of notice on, § 37, p. 606 
Prosecution, effect of, § 29 
Discovery, creditor’s bill for, § 15 
Dismissal, 

Oancellation of notice on, § 27, p. 606 
Dffect of, i 30 
Divorce proceedings, § 11 

Modification of notice in, § 37, p. 605 


Divorce proceedings—Continued, 

Motions in, § 16, p. 583 

Notice of lis pendens as essential, § 23, p. 593 
Docketing, notice of lis pendens, § 27 
Doctrine of, nature and source, § 1 
Drainage assessments, enforcement, § 12 
Duration, §§ 28-37, pp. 597-610 
Abandonment or dismissal of action, § 30 

Amendment of pleadings as affecting, § 34 
Appeal and error, continuation during time for, 
§ 36, p. 602 

Cancellation of notice as affecting, § 37, pp. 605- 
610 

Change of venue, § 32 

Death of party as terminating, § 33 

Judgment or decree. 

As terminating, § 36^ pp. 601-606 
Continuance until, § 36, pp. 601-605 
Loss or destruction of papers as affecting, § 35 
Modification of notice as affecting, § 37, pp. 605- 
610 

Review, continuation during time for bill of, § 36,. 
p. 603 

Settlement of suit as affecting, § 31 
Withdrawal of papers as affecting, § 35 
DJectment, 

Notice of lis pendens as essential, § 23, p. 591 
Persons taking possession pending, § 47 
Pueblo Lands Act, § 42, n. 36 
Eminent domain. 

Doctrine as applying to proceedings, § 16, p. 582 
Notice of lis pendens as essential in proceed¬ 
ings under, § 23, p. 593 

Encumbrancers, application of doctrine to, §§ 43, 44, 
pp. 617-622 

Equitable interests, doctrine as applying to suits to 
establish, § 9 
Equity, 

Commencement in, § 18 

Doctrine as applying to proceedings in, § 9 
Setting aside deed taken pendente lite, § 56 
Essential elements, § 4 

Eixistence of pending proceedings, § 17 
Estates of decedents, 

Notice of lis pendens as essential in proceed¬ 
ings relating to, § 23, p. 593 
Proceedings relating to, § 16, p. 581 
Estc^pel, § 53 
Evidence, § 58 

Execution sale, doctrine as applicable to purchasers 
at, § 50 

Executory contract of purchase, completion after 
action is pending, § 44 

Exhibits, description of property and exhibits made 
part of pleadings as sufficient, § 6 
Existence of pending action, necessity, § 17 
Ex parte proceedings, cancellation of notice in, § 37, 
p. 608, n. 2 

Extent of notice, § 40, pp. 612-615 
Failure to prosecute, effect of, § 29 
Federal government doctrine as applying to, | 42 
Final judgment or decree, 

Cancellation of notice on, § 37, p. 606 
Termination as requiring, § 36, p. 601 
Filing, notice of, § 27 

Forcible entry and detainer, doctrine as applicable^ § 
16, p. 581 
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Foreclosure, 

Acquisition of rights after institution of, § 56 
Doctrine as applicable, § 12 
Lessee of property being subjected to, § 47 
Notice of lis pendens as essential, § 23, p. 592 
Purchaser at sale on as affected, § 45 
Redemption, doctrine as applying, § 9 
Rents and profits, lis pendens as to, § 41 
Foreign states, property in, notice as affecting, § 40, 
p. 615 

Forgery, mortgage assignment, notice as essential, | 
22, p. 587, n. 85 
Form, 

Judgment or decree, effect of, § 39 
Notice of lis pendens, § 25 
Foundation of doctrine, § 1 
Fraud, 

Effect of, § 39 
Purchasers, § 52 
Fraudulent conveyances. 

Notice as essential in action to set aside, $ 23, 
p. 592 

Suit to set aside, § 15 

Good faith, prosecution in as essential, § 29 
Hearing, cancellation of notice, application for, § 37, 

p. 608 

History of doctrine, § 1 

Homestead, proceedings to set aside, § 16, p. 582 
Husband and wife, separate property of wife, action 
involving, § 16, p. 581 
Implied notice, doctrine as, § 1 
Improvements, purchaser’s rights as to, § 55 
Index, 

Notice of lis pendens, § 27 

Pleadings, commencement of lis pendens as re¬ 
quiring, S 20 
Injunction, 

Cancellation on dissolution of, § 37, p 605 
Doctrine as applicable, 8 10, p. 582 
Notice of lis pendens as essential, § 23, p. 694 
Innocent purchasers, reliance on record, § 43 
In i-em, notice of lis pendens as essential in pro¬ 
ceedings, 8 23, p. 591 

Intervention, petition of as basis of Us pendens, 8 9 
Issues, extent of notice as limited to facts in, 8 40, p 
613 

Judgment creditors, doctrine as applying to, 8 48 
Judgment liens, notice as essential in suits to enforce, 
8 23, p. 502 
Judgment or decree, 

Oontiniiance until, 8 36, pp. 601-605 
Nature and form of as affecting, 8 39 
Judicial sales, doctrine as applying to purchasers, 8 
50 

Jurisdiction, 

Cancellation of notice as requiring, 8 37, p. COS 
Continuance of action, 81 
Necessity of, 8 5 ^ ^ ._ 

Notice of lien as essential to invest court with, 
8 22, p. 588, n. 10 

Knowledge, recorded lis pendens, presumption as to, 
8 58 
Laches, 

Enforcement of Judgment, duration as affected, 8 
36, p. 601 

Person claiming benefit of doctrine, 8 52 
Landlord and tenant, doctrine as applicable to, 8 ^7 


liens. 

Doctrine as applying in proceedings to enforce, 8 

9 

Doctrine as creating, 8 38 

Enforcement against lis pendens purchasers, § 56 
Enforcement of, 8 12 

Establishment in enforcement notice of lis pen¬ 
dens as essential, 8 23, n 502 
Limitation of actions, effect as to, 8 54 
Local assessments, enforcement of liens for, notice 
of lis pendens as essential, 8 23, p. 592 
Loss of papers, termination by, 8 35 
Lunacy proceedings, 8 16, p. 583 
Marriage, doctrine as applying to rights acquired by, 
842 

Married women, action involving separate estate, 8 
16, p. 581 
Mechanic’s lien, 

Action to enforce, 8 12 
Application of doctrine, 8 43 
Notice of lis pendens as essential in proceedings 
to enforce, 8 23, p 592 
Similarity, § 1 

Modification of notice, termination by, 8 37, pp. 605- 
610 

Money Judgment, doctrine as applicable in suit seek¬ 
ing, 8 9 

Mortgagees, application of doctrine to, 8 43 
Mortgages, 

Absolute deed, doctrine as applying in proceed¬ 
ings to declare, 8 9 
Doctrine as applying to, § 8 
Notice of lis pendens as essential in suit to fore¬ 
close, 8 23, p. 592 

Purchaser at foreclosure sale as affected, 8 45 
Setting aside, doctrine as applying to suit for, 8 

10 

Motions, doctrine as applicable, to, 8 13, p. 583 
Municipal bonds, doctrine as applying to, 8 8 
Nature of doctrine, 8 1 
Negligence, 

Cancellation of notice in case of, 8 37, p. 607 
Effect of, 8 29 

Negotiable instruments, doctrine as applying to, 8 
8 

New trial, purchaser taking subject to power of court 
to grant, 8 36, p. 602 
Notice, 

Admissibility in evidence, 8 58 
Cancellation or modification, effect of, 8 37, pp. 
605-610 

Commencement by, 8§ 22-27, pp. 686-597 
Doctrine as founded on, 8 1 
Extent of, 8 40, pp. 612-616 
Jurisdiction as conferred by filing of, 8 5 
Necessity of filing, 8 22, p. 58S 
Operation to charge Interest of parties with, 8 38 
Pendmg suit, doctrine as applicable in case of, 8 2 
Pleading, 8 57 
Presumption, 8 58 
Tendtorlal extent, 8 40, p. 614 
Notice of process, commencement on, statutory pro¬ 
visions, 8 21 

Nunc pro tunc filing, notice of lis pendens, 8 22, p. 
590 

Opening Judgment, effect of as respects termination 
of lis pendens, 8 36, p. 601 
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Operation and effect, §§ 38-51, pp. 61(M>25 
Cancellation of notice, S 37, p. 610 
Notice of lie pendens, S 22, p. 588 
Option, notice, filing of, S 22, p. 587 
Origin of doctrine, § 1 
Parties, 

Doctrine as limited to, § 42 
Notice of lis pendens as required to indude name, 
§25 

Partition, §§ 13,42 
Partnership, 

Doctrine as applying to suits for settlement and 
adjustment of interest, § 9 
Notice of lis pendens as essential in action to 
dissolve, § 23^ p. 591 
Service of summons on copartner, § 19 
Pending action. 

Existence of as essential, § 17 
Notice of as rendering doctrine applicable^ § 
2 

Term used as substitute for, § 1 
Personal Judgment, 

Doctrine as applicable in suit seeking, § 9 
Purchaser pendente lite as subject to^ § 56 
Personal property, 

Doctrine as applying to, § 7 
liien, proceedings to establish, § 12 
Persons affected in general, § 42 
Petition, 

Commencement on filing of, § 18 
Statutory provisions, § 21 
Pleading, § 57 

Commencement on filing of, §§ 18^ 20 
Description of property in as essential, § 6 
Doctrine as limited to, § 41 
Extent of notice as limited to facts set up in, 
I 40, p. 613 

Supplemental pleadings as affecting, § 34 
Possession, 

Burden of proof as to ri^tfulness, § 58 
Pending suit, person taking as affected, § 47 
Prayer for relief, notice as not extending beyond, § 
40, p. 613 
Presumption, § 58 

Prior purdiasers and encumbrancers, rights as af¬ 
fected, § 44 

Prior purchasers, doctrine as applying to, § 49 
Probate proceedings. 

Doctrine as applicable, § 16, p. 5S1 
Notice of lis pendens as essential in, § 23, p. 593 
Proceedings to which rule applies, §§ 9-16, pp. 577- 
583 
Process, 

Canc^ation of notice for failure to serve within 
time, § 37, p. 607 

Conunencement on service of, § 19 
Statutory provisions, § 21 
Notice of pendency as required to be filed prior 
to service, § 24 
Property subject to, §§ 7,41 

Description of in pleading, { 6 
Prosecution of action, notice of lis pendens as con¬ 
dition to, § 22, p. 590 

Prospective (deration, notice of lis pendens, § 22 
p. 588 

Public policy, doctrine as based on, § 1 


Publication of service. 

Commencement on, § 19 

Statutory provision, § 21 
Evidence as to, § 58 
Newspaper as admissible to show, § 58 
Notice of lis pendens as required to be filed prior 
to. §24 

Pueblo Lands Act, ejectment action under, § 42, n. 
36 

Purchaser with notice of pending suit, § 2 
Purchasers, application of doctrine to, §§ 43-46, pp. 
617-622 

Quieting title, actions for, § 16, p. 582 
Quo warranto proceedings, § 16, p. 582 
Real property, 

Doctrine as applying with respect of, § 7 
Enforcement of lien on, § 12 
Notice of lis pendens, necessity of filing in action 
involving, § 23, p. 591 
Reasons for doctrine, § 1 
Receiverships, 

Doctrine as applying, § 16, p. 582 

Purchaser of property under, § 59 
Notice of lis pendens in suit for, § 23, p. 591 
Record, 

Notice of, § 27 

Pleadings, commencement of Us pendens as re¬ 
quiring, § 20 

Recording acts, effect of as conveyance delivered 
before but recorded after commencement of ac¬ 
tion, § 44 
Redemption, 

Foreclosure sale, 

Conveyance of property so as to defeat right 
of, § 56 

Doctrine as applying, § 9 

Mortgage foreclosure, foreclosure under power 
of sale as subject to, § 45 
Reformation of instruments, 

Doctrine as applying to suit for, § 10 

Notice of lis pendens as essential in action for,. 

§ 23, p. 593 

Registration, effect the same as that of, § 38 
Rehearing, continuation pending time allowed to ap¬ 
ply for, § 36, p. 694 
Relation back. 

Amended pleadings. 

Commencement of action, § 20 
Description of property in, § 6 
ReUef awarded, § 56 
Remedies, § 56 

Removal of proi)erty, liability of purchaser pendente 
Ute, § 56 

Rendition of judgment, continuance after, § 36, p- 
602 

Rents and profits, 

Creditor’s suit, liability of purchaser pendente 
lite, § 56 

Purchaser of mortgaged premises pendente lite, 
liabUity for, § 56 

Vendor’s lien, suit to enforce as Us pendens as 
to, § 41 

Repeals, statutory provisions, § 3 

Replevin, § 16, p. 582 

Requisites of notice, § 25 

Res judicata, doctrine as phase of law of, § 1 
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Retroactive operation, 

Notice of lis pendens, § 22, p. 588 
Statutory provision, § 3 

Review, doctrine as applying during time for filing 
bill of, § 36, p. 603 

Revival of lien, notice of lis pendens, § 54 
Rights and liabilities of persons acquiring interest, 
§§ 52-56, pp. C25-C29 

Sales pending suit, rights and liabilities in respect 
of, i 52 

Seizure, lis pendens as, § 38 

Separate maintenance, notice of lis pendens as es¬ 
sential in suits for, ^ 23, p. 503 
Separate property, married woman, action involving, 
§ 16, p. 681 
Service of prowss. 

Cancellation of notioe for failure to serve within 
time IS 37, p 607 
Comniencciment on, § 19 
IDvidencG as to, § 58 

Notioe of lis pendens as substitute for, § 22, p. 
588 

Notioe of pendency as required to be filed prior 
to, § 24 

Setting aside deed talcen pendente lite, § 56 
Settlement, 

Cancellation of notioe in case of, S 37, p. 606 
Termination by, § 31 
Signature, notice of lis pendens, § 25 
Source of doctrine, § 1 

Special proceedings, doctrine as applying to, § 16, p. 
582 

Specific performance, 

Assignee’s right to enforce after filing of lis 
pendens, H 56 

Suit for as within doctrine, § 14 
Undertaking, cancellation of notice on filing of, 
S 37. p 600 
Statutory provisions, 

Burden of proof as to compliance with, § 58 
Cancellation of notice, § 37, p 605 
Commencement, notice, SS 22-27, pp. 586-607 
Commencement of actions, § 21 
Description of property In pleading, § 6 
Extent of notice, g 40, p. 613 
Fonn of notice, g 25 

Notice, commencement by, gg 22-27, pp. 586- 
507 

PiTsumptlon as to compliance with, g 58 
Regulation by, g 3 
Unrecorded conveyances, g 44 
Stocks, doctrine as applying to, g 8 
Street assessment lien, foreclosure, g 12 
Strict constnictlon of doctrine, g 1 
Subrogation, mortgagee making loan to pay prior 
mortgage, g 50 

Subseciuont purchasers, doctrine as applying to, g 
40 

Successive motions, cancellation of notice, g 37, p. 007 


Summons, 

Commencement on issuance, statutory provisions, 

g21 

Commencement on service of, g 19 
Supplemental pleadings, effect of, g 34 
Supplemental statutory provisions, g 3 
Tax lien. 

Action to enforce, g 12 

Notice of lis pendens as essential In proceed¬ 
ings to enforce, g 23, p. 592 

Tax sales, doctrine as applying to purchasers at, 
§51 

Termination. Duration, generally, ante 
Territorial extent of notice, § 40, p. 614 
Third persons, 

Conveyance of property to before fiOling of no¬ 
tice, g 42 

Doctrine as applying to, g 49 
Notice as for benefit for, § 22, p. 587 
Rights acquired prior to pending action, g 44 
Time, notice of lis pendens, filing of, § 24 
Title, notice of lis pendens, necessity of filing in ac¬ 
tions affecting, g 23, p. 591 
Tolling of limitations, § 54 

Torrens proceeding, pendency, g 16, p. 583, n. 19 
Transfer of cause, effect of, g 32 
Transfers pending suit, rights and liabilities In re¬ 
spect of, g 52 

Trespass^ doctrine as applying to action of, § 9 
Trespass to try title, action of, g 16^ p. 582 
Trust deeds, sale under power in, doctrine as apply¬ 
ing, g 50 
Trusts, 

Doctrine as applying in proceedings to establish, 
§ 9 

Notice of lis pendens as essential in proceedings 
relating to, g 23, p. 592 

Undertaking, cancellation of notice on substltntion 
of, § 37, p. 609 

Unrecorded conveyances, effect on, § 44 
Vacating Judgment, effect of, § 36^ p. 601 
Vendor’s lien. 

Action to enforce, g 12 

Notice of lis pendens as essential in proceedings 
to enforce, § 23, p. 592 

Rents and profits, suit to enforce as 11s pendens 
as to, § 41 

Void Judgment or decree, doctrine as applying, g 89 
Void process, commencement on service of, g 21, n. 75 
Want of prosecution, dismissal for, § 30 
Warning, operation as, § 38 

Waste, purchaser of mortgaged premises pendente 
lite, liability for, g 56 
Wills, 

Probate and contest of, notice of 11s pendens 
as essential, § 23^ p. 593 
Probate or contest of, § 16, p 681 
Withdrawal of papers, termination by, g 35 
Words and Phrases. Definitions, generally, ante 
Zoning laws, mandamus to enforce, notioe of 11s pen¬ 
dens as essential, g 23, p. 691, n. 45 
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Artions, 

Bailment, breacli of contract of, §15 
Injuries to horse let for hire, recovery for, § 21 
Letting of horses, etc, for hire, enforcement of 
liability with respect to, § 20 
Agreement, loss of lien by, § 9 
Assignments, lien, § 5 
Assumption of risk. 

Letting of horses, etc., for hire, Jury question, f 
20 

Owner of animal with knowledge of defective 
condition of stall, § 14 
Riding horses let for hire, § 17 
Attachment, lien as lost by levying, § 9 
Bailment, 

Breach of contract, enforcement of liability of 
keeper by action for, § 15 
Delivery for keeping as creating, § 13 
Letting of horses, etc., for hire, relation as one 
of, I 21 

Letting or hiring out horses as creating contract 
of, § 16 

Bona fide purchaser, lien as lost by surrender of pos¬ 
session to, § 9 

Breach of contract of bailment, action for, § 15 
Buggy hire, lien as induding, § 7 
Burden of proof, 

Action against keeper for breach of contract of 
bailment, § 15 

Injuries to horses let for hire, actions for, § 21 
Letting of horses or vehldes for hire, actions for 
injuries resulting, § 20 
Care required, 

Letting of horses, etc., to customers, § 16 
Property left In custody, § 14 
Carriages, letting for hire, liability for injuries due 
to defects, § 18 
Chattel mortgage^ 

Lien as affected by acceptance for protection, § 9 
Priority of lien, § 8 

GLaim of lien, § 10 
Common law, lien, § 5 

Compromise and settlement, loss of lien by, § 9 
Consent to location, validity of requirement, § 2 
Constitutional provisions, license tax, § 3 
Contributory negligence. 

Letting of horses, etc., to customers, § 16 
Burden of proof, § 20 

Loss or injury to animal left in custody, § 14 
Riding horses let for hire, § 17 

Control, § 2 

Conversion, forfeiture of lien by using horse so as 
to amount to, § 9 

Custody, duties and liabilities as to property left in, 
§§ 12-15 

Customers, letting of horses, vdiides, etc., to, duties 
and liablUties, §§ 16-19, pp. 616-649 
Damages, 

Injuries to horses let for hir^ actions to recover, 
§21 


Damages—Continued, . * , 

Letting of horses or vehicles for hire, injuries re- 

Dangerous proi)ensities, horses let for hire, liability 
for injuries resulting, § 17 , ^ 

Defective vehides, liability of keeper letting for hire, 

§ 18 

Definitions, § 1 

Delegation of power to regulate, § 2 
Deviation, letting of horse for hire, liability for dam¬ 
age resulting, § 21 

Diseases, lien for curing animal of, § 7 
Drivers of vehicles let for hire, neglect or incompe¬ 
tency, liability for injuries due to, § 19 
Duties and liabilities. 

Horses, vehicles, etc., let to customers, §§ 16-29, 
pp. 645-649 

Letting of horses, etc., for hire, § 21 
Property left in custody, §§ 12-15 
Enforcement, 

laability of keeper, § 15 
lien, § 11 

Loss by failure to enforce, § 9 
Evidence, 

Breach of contract of bailment, action for, § 15 
Injuries to horses let for hire, action for, § 21 
Letting of horses or vehides for hire, actions for 
Injuries resulting, § 20 

Excessive amount, demand for as affecting lien, § 9 
Excessive time, use of horse let for hire for, liability 
for injury resulting, § 21 
Execution, lien as lost by levying, § 9 
Exempt property, lien as attaching to, § 6 
Feed stable, defined, § 1 

Fire, liability for loss by fire of property left in care 
of. § 14 

Food and care of animals, lien for, § 7 
Forfeiture of lien, § 9 
Garages, distinguished, § 1 

Gratuitous passenger, liability for injuries due to 
neglect or incompetency of driver, § 19 
Hidden defects, 

Horses let for hire, liability in respect of, § 17 
Vehides let for hire, liability for injuries result¬ 
ing, § 18 

Hire, 

Implied warranty in respect of horses let for, § 17 
Keeper as bailee for, § 13 
Letting of horses, etc, for, 

Duties and liabilities of hirer, § 21 
Offenses by hirer, § 24 
Horse hire, lien as attaching for, § 7 
Implied warranty, 

Horses let for hire, § 17 

Letting of horses, etc,, for hire, Jury question, 

§ 20 

Incompetency, drivers of vehides let for hire, liabil¬ 
ity for injuries as result of, § 19 
Injuries, horse let for hire, liability of hirer, § 21 
Injury to horse left in charge of, duties, § 14 
Instruction, statutory provisions, lien, § 5 
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Instructions to Jury, actions In respect of lettinir hors- 
es or vehicles for hire, § 20 * 

Jury questions, 

Negligence, letting of horses or vehicles for hire, 

Negligence of keeper in care of property S 16 
Keeping, 

Bailment as created by delivery for § is 
Lien for, § 7 

Liability, property left in custody § 14 
Licenses and taxes, § 3 ’ 

keeping without obtaining license, 
Lien, §§ 6-11, pp^ 640^3 

SIm'' 

Common law, § 5 
Enforcement, § 11 
Notice, i 10 
Priority, § 8 
Property subject, g 6 
Belease, g 9 

Sale of property to satisfy, g 11 
Statutory provision, g 5 
Waiver, g 9 

Livery stock, defined, 11 
Location, ix»gulations as to, g 2 
Manner of use, iwwer to i*egulate, g 2 
Master and servant, 

Drivers of vehidos lot for hire, liability as pred 
T. 1 n^*"®**,®*^ Oxistonco of relation, § ip 
Uabllily for irogligeuce of servant, s 14 
i*en as attachiug in favor of servant, 5 5 
Mortg^r^in possession, lion, creation by agreement 

Idunicipal corporations, 

Delogatiou of power to regulate to, S 2 
Idconse tax, 8 3 

I’ouaity for keeping without obtaining, § 22 
bfutual bailment, delivery as creating S 13 
Negligence, ’ 

Driver of vehicle let for hire, 

Tilaldlity for Injuries lesultlng, 8 lb 
Ualiility for Injuries to animal as result of, 

8 21 

Ptpporty left in custody, 8 34 
Jury question os to, 8 IS 
Notice, lions, 8 10 
Occupation tax, 8 8 
OftbuHcs, 

Direr of horses and vehicles, 8 23 
Wvory stable koepura, 8 23 
Ordinary care, 

^”Ti 7*** ***'^**' animal. 

Property left In cnistody, g 14 
PcnaltiCH, violation of W’gulatiou, g 22 
Pleading, 

Injurios to horses let for hire, aciSoii for, g 21 
Letting of horses or vehicles for hire, actions for 
injuries resulting, g 20 
Police j-egulation, g 2 
Possession, 

Lien as doxieudoiit on, g 5 

Loss of lien by surrender of, revival, g 11 

Waiver or loss of lien hy suiTcudor, g 9 


•Privilege tax, g 3 

Proof, letting of horses or vehicles for hire, actions 
for injuries resulting, § 20 

Proximate cause, injuries to horses let for hire, bur¬ 
den of proof, § 21 
Public cart license, g 3, n. 23 

Punitive damages, letting of horses or vehicles for 
hire, injuries resulting, g 20 
Hegulation, g 2 

Penalty for violating, g 22 
Helease, lien, § 9 

Henting space or stalls, liability of keeper, § 14 
Replevin, enforcement of lien by, g ll 
Residential districts, consent of property owners to 
location in, § 2 
Riding horses. 

Care required In letting for hire, g 16, n. 36 
Contributory negligence, jury question in action 
for injury resulting, § 20 
Liability of owner lettmg for hire, g 17 
Saddle horses, 

Care required in letting for hire, g 16, n. 36 
Liability of owner letting for hire, g 17 
Riding horses, generally, ante 
Sale of property to satisfy lien, g 12 
Security, waiver of hen by taking of, g 9 
Servant Master and servant, generally, ante 
Sickness of horse left in charge of, duties in respect 
of, $ 14 

Statutory provisions. 

Diligence in protecting property placed In cus¬ 
tody of, § 14 
Lien, § 5 

Notice, g 10 
I Storage, lien for, § 7 
I Suitability, 

Horses let for hire, 

Implied warranty of, g 17 
Jury question, g 20 
Surrender of possession. 

Loss of lien by, revival, g 11 
Waiver or loss of lien by, g 9 
Third persons, 

Injuries to animal let for hire by, llabilltv in 
respect of, g 21 

Seizure of property on execution, lien as affected 
§ 9 

Time, 

Enforcement of lien, g 11 
Lien, attachment, § 5 
Training, lien for, g 7 

Transi)ortation, contract of, care required 8 16 
Trial, 

Injuries to horses let for hire, action for, § 21 
Lettmg of horses, etc., far hire, actions’for iniu- 
«ries resulting, g 20 

Variance, letting of horses or vehicles for hire ac¬ 
tions for injuries resulting, g 20 
Vehicles, injuries due to defects in, liability of keep¬ 
er. g 18 

Viciousness, horses let for Idre, liability for, g 17. 
Waiver, lien, § 9 

Warranty, horses let for hire, implied warranty of 
suitability, g 1'^ 

Words and Phrases. Definitions, fljeneraUy, ante 
Zoning ordinance, maintenance in violation of, g 2 


1179 



INDEX TO 

LOGS AND LOGGING 


Abandonment, 

Gutting and delivery of logs, contract for, § 32 
Joint drive of intermingled logs, § 5^ p. TOO 
Sunken logs, { 57 

Timber contract, rights under, § 24, p. 718 
Turpentine lease, § 39 

Acceptance, sales of logs or lumber, § 38, p. 740 
Acknowledgment, conveyance of standing timber, ne¬ 
cessity, S 12, n. 1 
Act of Qod, 

Gutting and removal of timber precluded by, 
rights under contract for sale of timber, § 
10, p. 700 

Sale of standing timber, excuse for failure to re- 
move within time, § 19, p. 712 

Actions, 

Gutting and delivery of logs, contracts for, § 36 
Driving and handling logs, contracts for, § 55 
Driving intermingled logs, recovery of compen¬ 
sation for, ! ^ p. 762 

Driving or floating logs, injuries incident to, I 
58 

Purchase price of timber lands conveyed, defens¬ 
es, 5 8 

Sale of logs or lumber, breadbi of contract, § 38, p. 
742 

Sales of standing timber, § 26, 722-726 

Sawing and manufacturing logs, contracts for, S 
37 

Turpentine lease, breach of agreement, § 39 
Advances, 

Cutting and delivery of logs, contract for, § 32 
Uen for, § 81 
Priority of lien for, § 73 
Affidavit, 

Attachment, enforcement of lien, 8 81 
Distraint proceeding, enforcement of lien, 8 82 
Agents, lien, appointment to enforce, 8 77 
Agreement, 

Measurement, 8 41 

Waiver or discharge of Hen by, 8 76, p. 780 
Ambiguity, timber deed, construction in case of, 8 13 
Amendment, pleadings, liens, actions to enforce, 8 
82 

Amount, 

Lien, 8 72 

Lien claim, statement of, 8 70, p. 774 
Sale of standing timber, warranty in respect of, 
8 15 

Toll for driving, floating or rafting logs, 8 52, 
p. 757 

Annulment of contract, sale of standing timber, par¬ 
ties to suit for, 8 2^ pt. 724 
Answer, liens, actions to enforce, 182 
Artifldal means, streams capable of floating logs only 
when swdled by, § 46 
Assignments, 

Oontract for sale of standing timber, liability for 
pricey 8 21 


Assignments—Continued, 

Cutting and delivering logs, contract for, 8 31 
License to cut and remove timber, § 29, p. 731 
Lien, § 60 

Destruction by, S 76, p. 780 
Enforcement by assignee, 8 70, p. 773 
Sale of standing timber, right to cut and remove, 
8 28 

Turpentine lease, 8 89 
Assistants, scaling, employment of, § 41 
Assumpsit, sales of standing timber, purchaser’s right 
of action in, 8 26, p. 722, n. 81 
Attachment, 

Liens, 

Enforcement by, 8 81 
Judgment, 8 86 

Sale of standing timber, waiver of light to for¬ 
feiture by suing out, 8 24, p. 720 
Waiver of lien by, 8 76, p. 782 
Attestation, conveyance of standing timber, § 12, n. 1. 
Attorneys* fees. Hens, allowance in proceedings to 
enforce, § 87 

Away-going crops, turpentine lease, right of entry 
to remove, 8 ^ 

Bailment, stranded logs, ripariaxi owner as bailee, 8 
57 

Banks of stream, floating logs or rafts, right to use, 
8 46 

Barl^ scaling, including or excluding, 8 44 
Beneficial interest in land, timber deed, purchaser as 
acquiring, § 13 

Bills and notes. Hen, acceptance as waiver of right, 
8 76, p. 781 

BUIS of sale, ties and sawed lumber as subject of, 8 
38, p. 740 

Blacksmiths, lien for services, 8 63 
Board, 

Loggers, lien for, § 61 
Scaler's compensation as including, § 41 
Boarding house keepers, Hen, 8 63 
Bona fide purdiasers, 

Priority of lien, 8 74 
Standing timber, § 27 

Bonds, attachment, enforcement of lien by, 8 81 
Bookkeepers, sawmills, lien for wages, § 63 
Boom and driving companies, 88 48-51 

Attadiment to enforce lien on logs in posses¬ 
sion of, service of writ, § 81 
IMscrimination in rates, 8 52, p, 758 
Exclusive right, f 49 
Lien, 8 66 

Lien for service^ 8 64 

Log Jams, Halfllity for overflows due to, 8 58 
Loss of logs, liability for, 8 50 
Obstruction of stream, liability for, § 51 
Powers, duties and liabilities, 8 49 
Quasi-pubHc nature, 8 48 
Sorting logs, duties, § 40 
Statutory provisions, 8 4S 
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Boom and driving companies—ContlTraed, 

Storage charges, § 62, p. ■.’.'iS 
Tolls, § 62, pp. 766-758 
Boom company, defined, § 1, p 674 
Boom sticks, defined, § 1, p, 674 
Boomage, defined, § 1, p. 674 
Booming grounds, defined, § 1, p. 674 
Booms, 

Defined, § 1, p. 674 

Floating logs, right to maintain, § 47 

Power to construct, § 49 

Boundaries, sale of standing timber, contrac't as gov¬ 
erning, § 13 

Brakemen, logging trains, lien for wages, § 63 
Brands. Marks and brands, generally, post 
Breach of contract, 

Cutting and delivery of logs, damages, i§ 32, 33 
Driving or rafting logs, damages, § 54 
Employment, lien for damages, § 62 
Sale of, 

Ix)gs or lumber, damages, § 38, p. 741 
Standing timber, § 24, p. 719 

Burden of proof, § 26, p. 723, n. 84 
Damages for, § 25 

Sawing and manufacturing logs, damages, § 37 
Bridges, damages caused by floating logs, liability, § 
58 

Buck swamper, defined, § 1, p. 676 
Burden of proof, 

Liens, actions to enforce, § 83 
Conversion, actions for, § 88 
Gutting and removal of timber, actions Involv¬ 
ing, § 30 

Driving or rafting logs, actions involving, § 58 
Sales of, 

Logs or lumber, actions relating to, § 38, p. 
742 

Standing timber, actions involving, § 26, p. 
723 

Sawing and manufacturing logs, actions involv¬ 
ing, § 37 

Scaling or other measurement, § 43 
Bushes, timber as including, § 1, p. 673 
Camp cooks, lien for services, § 03 
Canals, sale of standing timber as giving right to 
construct for purpose of removing timber, § 20 
Caiicellation, sale of logs or lumber, § 38, p. 740 
Oat faces, defined, 51, p. 070 

Charters, boom and driving companies, duties and 
liabilities Hxed by, § 49 
Classification, lien, § 59 
Clerical errors, lion claim, § 70, p. 775 
Clothing, lions for, § 01 
ConinK^ncement of lien, § 71 
Commingling, lien, clTcct of, § 70, p. 781 
Common earners, boom companies, liability as, § 49 
Coiuponsation, 

Cutting and delivery of logs, contract for, § 32 
Driving logs for, liability for tolls, § 52, p. 757 
Intermingled logs, driving, § 50, p. 760 
Sawing and manufacturing logs, contracts for, 
8 37 

Sealers, 8 

ConiTilaint, liens, actions to enforce, 8 82 
(.Vmclnsivenoss, scale or other measurement, 8 41 
Coinlitions, sale of standing timber, 810 
Conductors, logging trains, lien for wages, 8 63 


Conflict of laws, sale of timber, § 9 
Confusion, driving, floating or rafting logs, § 56, pp. 
759-762 

Consent, assignment of license to cut and remove 
timber, § 29, p. 731 
Consideration, 

Cutting and removal of timber, contract for, § 31 
License to cut and remove timber, revocation, § 
29, p, 731 

Sale of standing timber,.want of as ground for 
rescission, 8 24, p. 719 
Construction, 

Agreements for extension of time for cutting and 
removal of timber sold, § 19, p. 708 
Contracts for driving and handling logs, 8 03 
Conveyance of timber land, § 5 
‘ Reservation of timber in, 8 7, p. 680 
Cutting and removal of timber, contract for, 8 
32 

License to cut and remove timber, 8 29, p. 729 
Liens, statutes giving, § 59 
Lien statement or claim, § 70, p- 774 
Sale of. 

Logs and lumber, contracts for, 8 38, p. 740 
Standing timber, deed or contract for, 8 13 
Sawing and manufacturing logs, contracts for, § 
37 

Timber deed or contract, timber included, 8 17, 
pp. 694-697 

Vendor's lien, sale of standing timber, 8 22 
Constructive delivery, sales of logs or lumber, 8 
38, p. 741 

Constructive notice^ conveyance of standing timber, 
record as, 812 

Constructive possession, conversion, b (ficiency for 
action of, § 88 
Contractors, 

Liens, 8 66 

Employees, 8 07 
Contracts, 

Breach of contract, generally, ante 
Cutting and delivery of logs, actions involv¬ 
ing, § 36 

Driving and handling logs. 

Actions on, 8 55 
Intermingled logs, § 56, p. 760 
Performance or breach, 8 54 
Requisites and sufSLciency, 8 53 
License to cut and remove timber under, 8 29, 
p. 729 

Measurement provided by, 8 41 

Option to purchase timber converted into, 8 30 

Sale of standing timber. 

Construction and operation, 8 13 
Requisites and validity, § 12 
Time for cutting and removal under, 8 13» 
pp. 697-707 

Scaling, providing mode of, 8 41 
Waiver or loss of lien by, 8 76, p. 780 
Conversion.. Trover and conversion, generally, post 
Conveyance of timber lands, 88 4-8, pp. 678-685 
Construction and operation, 8 5 

Reservation of timber, § 7, p. 680 
Catting and removal of timber, reservation of 
timber as giving right, § 7, p. 681 
Defenses to action for purchase by, 8 8 
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ConTeyance of timber lands—Continued, 

Exceptions of timber, § 7, pp, 679-685 
Rescission, % 8 

Reservation of timber, J 7, pp. 679-685 

Perpetual right to remove, § 7, p. 684 
Time limitation for cutting and removal, § 
7, p. 682 

Trees embraced within, § 7, p. 682 
Reservation of title until payment, § 6 
Sale of standing timber, generally, post 
Termination of grantee’s estate on removal of 
timber, limitation providing for, § 4 
Turpentine rights, leservation of, § 39 
Cooks, lien for services, i 63 
costs, 

liens, proceedings to enforce, § 87 
Scaling or other measurement, § 41 
Counterclaim, sale of standing timber, action involv¬ 
ing. § 26, p. 725 

Courts, toll charges, jurisdiction in respect of, § 52, p. 
757 

Covenants, sale of standing timber, § 15 
Creditors, liens, f 68 
Cnbs, defined, 11, p. 676 

Crimes and punishment, offenses relating to, $ 89 
Crude saw logs, defined, § 1, p. 672 
Culls, defined, § 1, p. 676 
Customs and usages. 

Sale of standing timber, reasonable time for re¬ 
moval as affected, § 19, p. 706 
Scaling or other measurement, presumption, § 43 
Toll <diarges, amount, § 52, p. 757 
Cutting and removal, S§ 31-36, pp. 732-737 
Abandonment of contract, § 32 
Actions involving contract for, § 36 
Assignment of contract, § 31 
Breach of contract, damages, § 33 
Burden of proof in actions Involving, § 36 
Commencement and continuity, sale of standing . 

timber,! 19,p. 698 
Comprehensive contract, § 32 
Construction and operation of contract, § 32 
Conveyance of timber lands. 

As including timber severed prior thereto, § 

5 

Reservation of timber as affecting right, § 7, 

p.681 

Subject to termination of estate on removal 
of timber,! 4 

Out timber, removal after expiration of time for, 

S 19, p. 702 

Damages for breach of contract, § 33 
Death of party, contract as affected, ! 31 
Equity, extension of time by court of, § 19, p. 711 
Estopp^, extension of time, § 19, p. 709 
Evidence in actions involving, § 36 
Injuries to land, liability for, § 34 
licenses, § 29, pp. 729-732 
Sale of timber as, § 9 
lilens, generally, post 
Lumbering as indluding, § 1, p. 673 
Measure of damages for breach of contract, S 
33 

Measurement of logs cut, determination of, § 32 
Nature of property in timber after severance 
§ 2 

Offenses in respect of, S 89 


Cutting and removal—Continued, 

Owneridiip of logs or timber under contract for, 
§32 

Personalty, trees removed as, § 2 
Purchasers of logs with notice of contract for, 
§35 

Sale of standing timber, post 

Set-off or recoupment in action involving, § 36 

Time, 

License to cut and remove, § 29, p. 730 
Limitation on as affecting reservation of 
timber, § 7, p. 682 

Sale of standing timber, § 19, pp. 697-712 
Extension of time, § 19, p. 707 
Fixing. § 10 

Title, license as giving, § 29, p. 730 
Waiver, extension of time, § 19, p. 709 
Damages, 

Gutting and delivering logs, breach of contract, 
§§ 32, 33 

Driving or rafting logs, breach of contract, § 54 
Lien, removal, injury to or destruction of sub¬ 
ject matter, § 75 
Sales of. 

Logs or lumber, breach of contract, § 38, p. 
741 

Standing timber, breach of, 

Contract, § 25 
Covenant, § 15 

Sawing and manufacturing logs, breach of con¬ 
tract § 37 

Turpentine lease, breach of stipulations, § 39 
Dams, 

Floating logs, right to maintain, § 47 
Sale of standing timber, right to construct for 
purpose of removing timber, § 20 
Dead culls, law questions In rei^ect of, § 44 
Dead timber, sale of standing timber as convey¬ 
ing, § 17, p. 695 
Death, 

Cutting and removal of timber, contract as af¬ 
fected, § 31 

License to cut and remove timber as revoked 
by, § 29, p. 731 

Deeds. 

Conveyance of timber lands, generally, ante 
License to cut and remove timber under, § 29, p. 
729 

Sale of standing timber, 

Construction and operation, § 13 
Requisites and validity, § 12 
Time for cutting and removal under § 19, 
pp. 697-707 

Standing timber, conveyance separately by, § 10 
Defenses, 

Conversion, actions for, § 88 
Driving and handling logs, actions Involving, § 
55 

Floating logs, actions involving, § 58 
Sale of standing timber, actions involving, § 26, 
p. 725 

Tolls, actions for, § 52, p. 758 
Definitions, § 1, pp. 671-677 

At the stump, § 17, p 686, n 90 
Merchantable timber, § 17, p. 695 
SawmUl timber, § 17, p. 695, n. 82 
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Delivery, 

Deed, conveyance of standing timber by, S 32, n. 
1 

Sales of logs or lumber, contracts for, § 38, p. 
740 

Sufficiency of under contract to cut and deliver 3 
of logs, § 32 

Tolls, condition precedent to collection, § 52, p. 
756 

Demurrer, liens, actions to enforce, § 82 
Derelict, sunlsen logs as, § 57 
Description, timber deed or contract, § 12 
Description of property, lien statement or claim, I 70, 
p. 774 

Destruction of logs, etc., subject to lien, damages, 
§ 75 

Diligence, sawing and manufacturing logs, contracts 
for, i 37 

Dimensions, sale of standing timber, date for deter¬ 
mination, § 17, p. 606 
Discharge of lien, § 76, pp. 780-783 
Distraint, lien, enforcement by, § 77 
Affidavit, i 82 
Divider, defined, § 1, p. 075 
Doggers, lien for wages, § 03 
Dogs and dogger, defined, g 1, p. 075 
Doyle rule, measurement by, § 40 
Dozed, defined, § 1, p 076 
Drive, defined, § 1, p. 070 

Driving, floating or rafting logs, g§ 40-58, pp. 750- 
705 

Actions for damages as result of, § 58 
Actions on contracts for, g 55 
Banks of streams, right to use, § 46 
Boom and driving companies, generally, ante 
Booms, right to maintain, g 47 
Bi-each of contract, damages, g 54 
Bridges endangered by log raft or timbers, right 
to remove, g 57 

Bridges injured by, liability for, § 58 
Burden of proof in actions involving, § 58 
Compensation, intominglod logs, g 50, p. 700 
Ooniusion, g 56, pp 750-702 
Oonsl-ructioii and operation of contracts for, g 
53 

Contracts, 

Actions on, g 55 
Intominglod logs, g 50, p. 760 
Performance or breach, g 54 
Beqnisitos and sufficiency, g 53 
Dam, right to maintain, § 47 
Damages, breach of contract, g 54 
Diligoiico, g 54 

Driving companies. Boom ai^d driving compa¬ 
nies, generally, auto 

Duty of boom or other improvement companies, 
g53 

Evidence in actions involving, g 58 

Fraudulent commingling, g 50, p. 700 

Injuries incident to, liability for, g 58 

Instructions to jury in actions Involving, g 58 

Intermingling, g 50, pp. 750-702 

Jama, liability for damages resulting, g 58 

Joint drive, g 50, p. 700 

Jury questions in actions involving, g 58 

Liens, generally, post 

Ijoose logs, penalty for floating, § 89 


Driving, floating or rafting logs—Continued, 

Lost logs, g 57 

Malicious commingling, g 56, p. 760 
Navigable streams, g 46 

Negligence, liability for injuries resulting, g 58 
Obstructing reasonable use of stream for, g 46 
Offenses relating to, g 80 
Pleadings m actions involving, g 58 
Shores of streams, right to use, g 46 
Statutory provisions. 

Intermingled logs, g 56, p. 760 
ToUs, g 52, p. 756 
Stranded logs, g 57 
Streams subject to use for, g 46 
Tolls, g 62, pp. 755-758 

Driving companies. Boom and driving companies, gen¬ 
erally, ante 

Dropping ground, defined, g 1, p. 676 
Duration of lien, g 71 
Easements, 

Floating logs, streams used for purpose of, g 46 
Sale of standing timber, right of ingress and 
egress, g 20 

Edgermen, liens for services, g 63 
Employment contract. 

Breach of, lien for damages, § 62 
Sale of timber as, intention as determinative, g 9 
Enforcement of lien, g§ 77-87, pp 783-791 
Engineers, logging train, lien for services, g 63 
Engines, lien for use of, g 61 

Entiy, timber deed, grantee as having right of, § 
13 

Equity, 

Lien, enforcement in, g 77 

Sale of standing timber, extension of time for 
cutting and removing, § 19, p 711 
Equitable title, sale of standing timber, g 14, n. 51 
Estimate, scaling or other measurement, pi'esump- 
tion, g 43 
Estoppel, 

Lien, acquiescence as, g 76, p. 781 
Sale of standing timber, 

Exteiisiou of time for cutting and removal^ 
g 19, p. 700 

Forfeiture, g 24, p. 720 
Loss of vendor’s lien, g 22 
Sawing and manufacturing logs, defective per¬ 
formance, g 37 

Vendor’s lien, sale of standing timber, g 22 
Evidence, 

Conversion, actions for, g 88 
Cutting and removal of logs, actions involving, 
g 30 

Driving and handling logs, actions involving, § 
55 

Driving or rafting logs, actions involving, g 58 
Liens, actions to enforce, g 83 
Maries on logs, sufficiency to show title, g 3 
Sales of logs or lumber, actions relating to, g 38^ 
p. 742 

Sales of standing timber, actions involving, g 26,. 
p. 723 

Sawing and manufacturing logs, actions involv¬ 
ing, § 37 

Scaling or measurement of logs, actions relating 
to, g43 

Turpentine lease, actions relating to, g 39 
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ISseeptions, sale of standing tSmber, § 16 
Exclusive rights, boom and driving companies, § 

Execution, liens. Issuance of judgment or decree in 
proceeding to enforce, § 86 
Executory contracts, sale of standing timber, § 14 
Expenses, 

Cutting and ddivering logs, advances for, § 
32 

Sawing and manufacturing logs, contracts for, 
S 37 

Extension of time, 

Gutting and removal of timber, waiver of right 
to forfeiture by granting, § 24, p. 720 
Liens, loss of as resulting, § 76^ p. 781 
Eemoval of timber under contract for sale 
thereof, § 19, p. 707 

Turpentine lease, completion of work, § 39 
Extension privileges, timber deeds, provisions regard¬ 
ing payment for, § 16 
Extent of lien, § 72 
Extra work, cutting and d^ivery of logs, recovery 
under contract for, § 32 

False representations, sale of timber lan^^g induced 
by, ground for rescission, § 8 
Fee simple, 

CRmber, conveyance of estate in, § 10 
Timber deed, grantee as taking estate in, § 13 
Finandal inability, sale of standing timber, excuse for 
failure to remove within proper time, § 19 p. 
712 * 

Findings, liens, actions to enforce, § 86 
Fires, 

Logging company engine, liability for damages 
caused by, f 34 

Lumber destroyed by bdore ace^tance by bTjyer, 
loss as falling on s^er, § 38* p. 741 
Sale of standing timber, liability of pnniaser, { 
20, n. 52 

Firewood, timber as including trees suitable only 
for, § 1, p. 673 

Floating logs. Driving, floating or rafting logs, 
generally, ante ^ 

Floats, defined, § 1 , p. 674 
Foreclosure, liens, enforcement by. $ 77 
I>ecree, S 86 
Pleading, § 82 
Foreign market, measurmnent of timber for S 40 
Forfeiture, ’ 

Sales of logs or lumber, breach of contract H 

38, p. 742 ^ 9 

Sale of standing timber, post 
Stranded or lost logs, § 57 
Turpentine lease, § 39 
Foreman, lien for wages, § 68 
Fraud, 

Measurements, evidence as admissible to show § 
43 

Sale of standing timber, 

Evidence as to, § 26^ p. 723, n. 83 
Injunction to prevent cutting and removal, 

S 26, IX 726 

Rescission of contract for, f 24, p. 719 
Scaling or other measurement, effect of, § 41 
Freshets, streams capable of floating of logs only 
wh^ swelled by, § 46 

Fruit trees^ timber as Including, { 1, p. 673 
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Fruits, reservaticm of timber as Indndlng, { 7, p. 
682 

Fuel wood, 

Logging as induding cutting of, § 1, p. 671 
Lumbering as induding cutting of, i 1, p. 673 
Governing law, sale of timber, § 9 
Grade, meaning of word, { 1, p. 676 
Green wood, word timber as used to denote, § 1, p. 
672, n. 16 

Gross, sale of standing timber in, S 17, p. 604 
Ground loader, defined, § 1, p. 676 
Growth, defined, § 1, p. 673 

Habendum dause, timber deed, effect given to, § 13, n. 
41 

Haulers" lien, priority over stumpage lien, § 73 
Immediate severance, sale of standing timber for, § 
11 

Impeachment, scale or other measurement, burden of 
proof, S 43 

Implied lien, sale of standing timber, vendor, § 22 
Implied warranty, sale of timber, contract for, § 15 
Imprisonment, offenses punishable by, § 89 
Inddental services, liens for, § 63 
Ingress and egress, sale of standing timber, right of, 
f 20 

Injunction, 

Sale of standing timber. 

Cutting and removal, § 26^ p. 726 
Prevented by, § 25 
Turpentine lease, § 39 

COntinuanct ^f work under, § 39 

Injury to land, cutting and removing timber li- 
abUity of logger, § 34 * 

Injury to logs, etc,, subject to liei, damages, § 75 
Inspection, sales of logs or lumber, contracts for S 
38^ p. 740 « ^ . 8 

Inspectors, 

Lien for services, § 68 
Powers and duties, § 42 
Instructions to jury, 

Cutting and removal of logs, actions involving, § 
36 

Driving or floating of logs, actions involving, § 58 
Liens, actions to enforce, § 84 
Sales of logs or lumber, actions relating to S 38 

p. 743 e ® , 

Scaling or other measurement, § 45 
Intention, 

Sale of standing timber, 

Aba^onment of rights as matter of, $ 24, p. 

Tio 

Controlling effect, § 9 
Executory contract, § 14 

^“**SS*5*prevailing 
Intermingling, 

rafting logs, § 66, pp. 730- 
» 781 

Actions to enforce, § 80 
lieos, actions to enforce, { 80 
^^tor^and^ppralsal, attaehmenli enforcement of 

Iron hunter, defined, 8 1, p. 675 
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Issues, driving and handling logs, actions Involving, 

I 55 

Jackers, lien for services, | 6a 
Jams, floating logs, liahility for damages resulting, 

§ 58 
Joinder, 

Lien claimant, § TO, p 775 
Lien (flaims, § 82 
Judgments or decrees, 

Gutting and removal of timber, actions involv¬ 
ing, S 36 

Liens, proceedings to enforce, § 86 
Priority of liens over, validity of statute giving, 
i 59 

Sale of standing timber, actions involving, { 

26^ p 726 

Jurisdiction, lien, proceedings to enforce, | 78 
Jury questions. 

Gutting and removal of logs, actions involving, 

S 36 

Driving or floating logs, actions involving, f 58 
Liens, § 84 

Sales of logs or lumber, actions relating to, | 38^ 
p 743 

Sales of standing timber, actions involving, § 26, 
p. 724 

Sawing and manufacturing logs, actions involv¬ 
ing, 8 37 

Scaling or other measurement, 8 44 
Toll charges, actions for, 8 52, p. 758 
Laborer’s lien. Liens, post 

Laches, sale of standing timber, doctrine as applicable 
in actions involving, 8 26, p. 726 
LaiuUiig, defined, 8 If p. 676 
Leases, 

Sale of tlml)er as. Intention as determinative, 8 9 
Turpentine lease, forfeiture for, § 39 
Turpentine purposes, 8 39 
Turpentine trees, 8 39 
Licenses, 

Gutting and removal of timber, 8 29, pp. 720-732 
Timber as, 8 0 

Tolls, condition precedent to right to collect, 8 52, 
p. 756 

Tuxpontino purposes, instrument granting use of 
timber for, 8 30 ‘ 

Liens, 88 50-87, pp. 705-701 
Advajicos, 8 61 
Aflidavit for attachment, 8 81 
Agent, appointment to enforce, 8 77 
Amendment of pleadings, actions to enforce, 8 
82 

Amount, 8 72 

statement of, 8 70, p. 774 
Answer, action to enforce, 8 82 
Assignments, ante 
Attachment to enforce, 88 77, 81 

Bringing of as waiver, 8 76, p. 782 
Judgment, 8 86 

Attorney's fees, proooodliigs to enfm'ce, 8 87 
Bona fide purchasers, priorities as to, 8 74 
Bond or undertaking, prerequisite to attachment 
to enfoifc, 8 81 
Boom companies, 88 64, 66 
Burden of proof in actions to enforce, 8 83 
Gamp cook, services of, 8 63 
Olassiflcation, 8 59 
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Liens—Continued, 

Clerical error in notice^ 8 70, p. 775 
Commencem^t and duration, § 71 
Oommingling of logs, effect of, 8 76, p. 781 
Complaint, actions to enforce, 8 82 
Contractors, 8 66 

Dmployees of, 8 67 
Costs, proceedings to enforce, 8 87 
Oreditors, 8 69 

Demurrer, actions to enforce, 8 82 
Description of property, statement or claim of 
lien, 8 70, p. 774 

Destruction of subject matter, 8 75 
Discharge, 8 76, pp. 780-783 
Distraint, enforcement by, affidavit, 8 82 
Employees of contractors, 8 67 
Enforcement, 88 77-87, pp. 783-791 
Equity, enforcement in, 8 77 
Estoppel, acquiescence as, 8 76, p. 7S1 
Evidence, actions to enforce, 8 83 
Execution, issuance and Judgment or decree in 
proceeding to enforce, 8 86 
Extension of time, loss as result of, 8 76, p. 781 
Extent of, 8 72 

Findings, actions to enforce, 8 85 
Foreclosure proceedings, enforcement by, 8 77 
Decree, 8 86 
Pleading, 8 82 
Foreman, 8 68 
Incidental services, 8 63 
Injury to subject matter of, 8 75 
Instructions to Jury in action to enforce, 8 84 
Intermingling of logs as affecting, § 72; 8 76, p. 
781 

Intervention, actions to enforce, 8 80 

Joinder of claimants In one notice, 8 70, p. 775 

Joinder of claims, | 82 

Judgment in proceedings to enforce, f 86 

Jurisdiction of proceedings to enforce, 8 78 

Jury question, 8 84 

Ijaborers, 88 61, 68 

Employees of contractors, 8 67 
imitations in respect of actions to enforce, 8 
79 

IjORb of, 8 76, pp. 780-7&3 
Mistake, notice, 8 70, p. 775 
Nature, 8 59 

Note for payment, acceptance as waiver of right, 
8 76, p. 781 
Notice, 8 70, p. 772 

Actions to enforce, 8 80 
Part for work done on wholof 8 72 
Parties, actions to enfbrce, 8 80 
Payment, cxtingulFihmcnt by, 8 76, p. 782 
Performance of labor as essential to, 8 62 
Persons entitled, 88 66-60 
Persons who may perfect, 8 70, p. 773 
Place for filing statement or giving notice, 8 70, p. 
773 

Pleading, actions to enforce, 8 82 
Priorities, 88 73, 74 

Proceedings to perfect, 8 70, pp. 772-776 

Process, actions to enforce, 8 80 

Publijcation of service, actions to enforce, 8 80 

Questions of law luid fact as to, 8 84 

Beoording claim, 8 70, p. 775 

Bemoval of subject matter of, 8 75 

Betum of attadimont, 8 81 
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Liens—Continued, 

Sale of standing timber, vendor's lien, § 22 
Sainnills, proprietors of, $ G6 
Scalers^ § 6S 

Segregation of items of claim. $ 7i>, p, 774 
Service of process, actions to enforce, § SO 
Services and supplies covered, §§ 61-64, pp. 767- 
770 

Statement of claim, § 70, p, 772 
Statutory liens, § 59 
Assignment § 60 
Statutory provisions, post 
Stumpage liens, generally, post 
Sufficiency of notice or claim, § 70, p. 774 
Summary foreclosure, affidavit in, § S2 
Surplusage in notice, § 70, p. 775 
Surrender of possesi^on, waiver by, § 76, p. 782 
Teams, work of as included, % 61 
Time, actions to enforce, § 79 
Time for filing statement or giving notice § 70, p. 
773 

Title of property subject tOb § 72 
Toll charges, $ 52, p. 757 
Trespassers, § 63 
Turpentine lease, § 39, n. 6 
Validity, § 59 

Vendor’s lien, generally, post 
Venue, proceedings to enforce, S 78 
Verdict, actions to enforce, § 85 
Verification of claim, § 70, p. 775 
Waiver, § 76, pp. 780-783 
Waiver of objection, § 70, p. 775 
Whole for work done on part, § 72 
Limitation of actions. Hens, enforcement, $ 79 
Loading floats, define^ § 1, p. 674 
Location, timber sold, construction of deed or contract 
as to, § 17, p. 694 
Logman, defined, § 1, p. 671 
Log measure, defined, § 1, p. 676 
Logger’s lien, § 59 

Logging contract, purchasers of logs with notice at 

Logging engines, lien for use of, § 61 
Logging raUroad, defined, § 1, p. 677 
Long lumber, defined, § 1, p. 673 
Loose logs, floating of, penalty, § 89 
Loss of lien, § 76, pp. 780-783 

Loss of logs, boom or driving company, liability for, 

§ 50 

Lost logs, compensation and forfeiture^ § 57 
Lumber, • 

Defined, § 1, p. 673 

Lien on logs and timber for* labor as giving Hen 
on, § 72 

Sales of, S 38, pp. 740-743 
Sales of standing timber, time for removal of 
lumber manufactured from timber. 8 19 dl 
703 • » p. 

Sawing and manufacturing logs into, § 37 
Vendor’s lien as attaching to lumber manu¬ 
factured from timber sold, § 22 
Lumber measure, defined, § 1, p. 676 
Lumbering, defined, § l, p. 673 
Manner of lo^ng, sale of standing timber, contract 
as governing with respect of, § 13 
Man^ctured lumber, word logs as Including, | i, p. 


Manufacturer of lumber, 

Lien for labor or services, § 61 
Lien on logs and timber for labor as attaching 
to lumber, § 72 

Manufacturing logs, contracts for, § 37 
Marks and brands, § 3 

Boom companies, duty of sorting logs by, § 49 
Offenses in reispect of, § 89 
Prize logs, § 1, p. 671 

Sale of standing timber, abandonment of con¬ 
tract on failure to brand trees as required, 
i 24, p. 718 

Sale or transfer of log marks, § 3 
Sunken logs, effect of, § 57 
Materialmen. Liens, generally, ante 
Measure of damages, 

Cutting and deliveiing logs, breach of contract, § 
33 

Sales of logs or lumber, breach of contract, § 38, p 
741 

Sawing and manufacturing logs, breach of con¬ 
tract, § 37 

Measurement Scaling or other measurement, gener¬ 
ally, post 

Merchantable timber, 

Defined, § 17, p. 696 
Sale of as warranty of quantity, § 15 
MUl laborer’s lien, § 59 
Mill run, defined, § 1, p. 676 
Mill tally, defined, § 1, p. 676 
Mill yard, defined, § 1, p. 675 
Misrepresentation, sale of timber lands induced by, 
rescission on ground of, § 8 
Mistake, 

Lien claim, § 70, p. 775 

Sale of standing timber, rescission of contract 
on ground of, § 24, p 719 
Scaling or other measurement effect of, § 41 
Modification, sale of logs or lumber, contracts for $ 
38^ p. 740 

Mor^or less, sale of standing timber, § 17, p, 694, n. 
Mortgages, 

Priority of liens over, validity of statute giving, § 

69 ’ 

Priority ovar lien, § 73 

Sale of standing timber, pnrcbaser tairing subject 
to, § 28 

Mules, lien on mills and products as extending to 
mules used in business, § 72 
Nature of property in timber after severance from 
land, § 2 

Navigable streams, floating logs on, rights of public, 

§ 40 

Negligence, 

Boom or driving companies, liability for loss of 
logs resulting from, § 60 
Scaler, liability, § 42 
Floating logs, 

Liability for injuries resulting, § 58 
Use of stream, § 46 

Non^al damages, sawing and manufacturing logs, 
breach of contract, § 37 

Non-navlgable streams, floating logs on, § 46 
Notice, 

License to cut timber, termination of, { 29, p. 

731 * 


1186 



INDEX TO LOGS AND LOGGING 


Notice—Continued, 

Liens, § 70, p. 772 

Actions to enforce, § 80 

Sale of standing timber, intention to exercise 
option for extension of time for removal, § 
19, p. 710 

Obstruction of stream. 

Boom companies, liability for, § 51 
Floating logs, reasonable use of stream for, § 
46 

Off-bearer, defined, § 1, p. 675 
Offenses relating to, § 89 
Operation of law. 

Banks of stream, right to use for fioating logs or 
rafts, § 46 

Liens arising by, § 59 
Options, purchase of standing timber, § 30 
Ownership, 

Cutting and removal of timber, contract for, § 
32 

Lien on logs as affected, § 72 
Oxen, lien on logs and timber as extending to, § 
72 

Parol evidence, logmarks, admissibility to explain, § 3 
Parol license, cutting and removal of timber, § 29, p. 
729 

Particular purposes, sale of timber for, $ 17, p 605 
Parties, 

Driving and floating of logs, actions involving, § 
58 

Liens, actions Ui enforce, S 80 
Sale of standing timber, actions Involving, § 2G, 
p. 721 
Payment 

Conveyance of timber land, reservation of title 
until payment, 3 A 

Catting and delivery of logs, <*ontract for, § 32 
ExtinguishmcMit. of lien by, 8 76, p. 782 
Sale of staiKlliig tlmlM'-r, i-ecovory l>ack on for¬ 
feiture for default, 8 21, p. 721 
Sawing and manufacturing logs, contracts for, § 
37 

Timlxu* deeds or contracts, 8 21 
Toll cbai-gc^Si enfon'oment, 8 92, p. 758 
Penalties, 8 
Performance, 

Cutting and delivery of logs, contract for, § 32 
Sawing and manufacturing logs, contrads for, § 
37 

PerinlH cutting and rcunoval of timl)cr, 8 20, pp. 
72t) 732 

Personal pr(»|)erty, 

0<)nveyanc<‘ (»f tlmlnu* land with reservation of 
tiinb<M% 8 7, p. tJ8l 

Sale of tlinlMu- as transfonuiiig trees in(<\ § 11 
StJUKlIng t.rees s<w(Mi»d from soil as, 8 2 
TinilMU* severtxl iindtT Ji<*eiise or permit:, § 29, p. 
739 

Place, ll(‘n, iUIng slatement or giving notice, § 70, 
p. 773 

Place of delivery, sales of logs or lumber, 3 38, p. 
741 

Ploiullngs, 

Conversion, actions for, 3 ^ 

Cutting and removing logs, n<*tlon Involving, § 30 
Driving and handling logs, acUons involving, 3 
55 


Pleadings—Continued, 

Driving or rafting logs, actions Involving, 8 
58 

Liens, actions to enforce, 3 S2 
Sale of logs or lumber, actions renting to, 3 38, p. 
742 

Sale of standing timber, actions involving, 3 26, p. 

722 

Turpentine lease, breach of agreement, 3 39 
Possession, 

Conversion, action for as requiring, 3 38 
Lien, waiver or loss by surrender, 3 76, p. 782 
Presumptions, 

Sale of standing timber, actions involving, 8 26^ p. 

723 

Scaling or other measurement, actions involving, 

8 43 

Prima facie evidence, scale of logs and lumber, 3 4:1 

Priorities, lien, 38 73, 74 

Prize logs, defined, 8 It P* 671 

Procedure, lien, perfection, 5 70, pp. 772-775 

Process, liens, actions to enforce, 3 80 

Proof, driving and handling logs, actions involving, 

5 55 

Property, nature of In timber after severance from 
land, 3 2 

Public highway, floating of logs, stream as, 5 46 
Public service commissions, toll charges, Jurisdiction 
to fix, 8 62, p. 757 

Publication of service, liens, actions to enforce, 3 
80 

Purchase money lien, priority, 3 73 
Purchase price, 

Cutting and ddivery of logs, contract for, 3 32, p 
733 

Sales of stanoing timber, post 
Purdiaso scale, law questions in respect of, 3 44 
Quantity, sale of standing timber, construction of 
deed or contract as to, 8 ^7, p. oi)4 
Questions of law and fact. 

Driving and handling logs, 5 55 
Driving or floating logs, 3 98 
Liens, 5 84 

Koasonable time for removal of timber under con¬ 
tract for sale thereof. 3 10, p. 706 
Sales of logs or lumber, 5 38, p. 743 
Sale of standing limber, 8 2(J, p. 724 
Sawing and manufacturing logs, 8 37 
Scaling or other measurement, 3 44 
Raftage, defined, § 1, p. 674 

KafUng logs. Driving, floating or rafting logs, gen¬ 
erally, ante 

Railroads, sale of standing timber as giving right to 
construct for removal of timber, 3 20 
Railroad ties, lien for labor, 8 72 
Real property, driving or rafting logs causing injury 
to, damages, 3 58 

Reasonable lime, tiUTentino lease, eomnumcement 
and completion of work, 8 39 
Reclamation of stranded logs, 8 97 
Reconveyance of timber lauds, provision for on cat- 
ting and removal of tiuil)er, 3 4 
Record, 

License to cut and remove Umber, necessity, 3 20, 
p. 729 

Lien daim, 3 70, p. 775 
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Recordatian, 

Conveyance of standing timber, S 12 
Marks on logs, § 3 

Rejection, sales of logs or lumber, $ 38, p. 740 
Removal. Gutting and removal, generally, ante 
Removal of logs, etc., subject to lien, damages, f 
75 

Request, tolls, liabilily as dependent on request for 
service, i 5% p. 757 
Rescission, 

Conveyances of timber lands, § 8 
Sales of logs and lumber, § 38, p. 740 
Sales of standing timber, contract for, § 24, pp. 
718-721 

Tuipentine lease, S 39 
Reservation, sale of standing timber, § 16 
Reservation of timber. Conveyance of timber lands, 
ante 

Reservation of title. 

Conveyance of timber land, $ 6 
Sale of standing timber, contract as governing 
witb respect to, S13 

Retroactive operation, liens, statutes giving, | 59 
Return, attachment; enforcement of lien by, § 81 
Reversion, 

Conveyance of timber land subject to on cutting 
and removal of timber, § 4 
Sale of standing timber, unremoved timber, § 19, 
p. 700 

Revival, lien after waiver of, 8 76, p. 780 
Revocation, 

License to cnt and remove timber, 8 29, p. 731 
Timber contract, 8 24, p. 718 
Tnipentine leaser 8 89 
Riparian owners, 

Boom Gompaiiies, liability to, 8 51 
Damages resoltb^ from use of stream for floating 
logs, 8 58 

Floating logs, use of stream with due regard to 
rlfi^ts of, 8 46 

Stranded logs, right to forfeit, 8 57 
Roads, 

License to cut and remove timber as granting 
right to construct, 8 29, p. 739 
I4en of laborers constructing, 8 63 
Sale of standing timber, li^t to construct roads 
necessary for removal, 8 29 
Rooster, defined, 8 1> P- 877 

Round logs, crude saw logs disUngui&hed, 8 1* P- 
672 

Sack raft, defined, 8 li p. 874 
Sale of, 

Log mark, requisite, 8 8 
Logs or lumber, § 38, pp. 749-743 
Sale of standing timber, 88 8-28, pp. 685-729 

Abandonment of rights under contract, 8 24, p. 
718 

Acoessability, reasonable time for removal as af¬ 
fected, 8 19, p. 795 
Act of Go^ 

Rzcuse for failure to remove within time, 8 
19, p. Tp 

Preventing'cutting and removal within time, 
8 19, p. 799 J ll 

Actions involving, 8 26, pp. 72aJ|k6 
Agre^ent for extension ^|][me for removal, 
construction and opera/i<ttl8 19, p. 798 


Sale of standing timber—Continued, 

Annulment of contract, parties to suit for, 8 26, 
p. 724 

Amount sold, warranty, 8 15 
Application to court to fix time for removal, 8 
19, p. 706 

Assignment of contract, liability for purchase 
price, 8 21 

Assignment of right to cut and remove, 8 28 
Assumpsit, purchaser’s right of action In, 8 26, p. 
722, n. 81 

Attachment, waiver of right to forfeiture by suing 
out, 8 24, p. 729 

Bona fide purchaser for valuer 8 27 
Boundaries, contract as governing with reject 
to location, 8 18 
Bieadi of contract, 8 24, p. 719 

Burden of proof, 8 26, p. 723, n. 84 
Damages, 8 25 

Breach of covenant, damages recoverable, 8 
15 

Burden of proof, actions involving, 8 26, p. 728 
QmrwTTiPTicpmftTit of Cutting and removal. 

Abandonment on failure to commence within 
reasonable time, 8 24, p. 718 
Cnme of, 8 19, p. 696 

r iftTriTnATipiMifiPTi t of time for removal, reasonable 
time, 8 19, p. 705 
Conditions, 8 16 

Limitation on time for cutting and removal, 8 
19, p. 709 

Conditions precedent, extension of time for re¬ 
moval, 8 19, p. 709 

Consideration, want of as ground for rescission, 
8 24, p 719 

Construction and operation of deed or contract for 
sale, 8 18 

Construction of deed or contract, timber Induded, 
8 17, pp. 694^697 

Continuity of cutting and removal, 8 19, p. 688 
Contract as creating vendor and purchaser rela¬ 
tion, 8 18 

Conveyance of timber lands, generally, ante 
Conveyance passing title as essential, 8 9 
Counterclaim in action involving, 8 26, p. 725 
Covenants, 8 15 

Customs and usages, reasonable time for reoaioval 
as affected, 8 19, p. 796 

Out timber, removal after expiration of time for, 
8 19, p. 702 
Cutting and removal, 

Breadi of contract by vendor preventing, 8 
25 

Contract as governing in reispect of, 8 18 
Evidence as to, 8 26, p. 723, n. 88 
Injunction to prevent, 8 26, p. 726 
Reasonable time, 8 19, p. 794 
Reasonable time for, Jury question, 8 26; p. 
724, n. 88 

Rescission for failure to cut and remove witii- 
In time, 8 24, p. 720 
RU^t of entry for, 8 20 
Severance of trees from land, 8 U 
Time for, 8 19* PP- 697-712 
Transfer of ri^t, 8 28 
Use for other purposes, 818 
Damages for breach of contract, 8 25 
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Sale of standing timber—Continued, 

Dams and canals, right to construct for purpose of 
removing timber, § 20 
Defenses in action involving, § 26, p. 725 
Deficiency of acreage, abatement or credit be¬ 
cause of, i 26, p. 725 

Definite time for removal not fixed, time for re¬ 
moval in case of, § 19, p. 703 
Destruction of timber reasonably necessary for 
ingress and egress, § 20 

Determination of reasonable time for removal, § 
10, p. 703 

Different purchasers of land and timber, § 27 
Dimensions, date for determination of, § 17, p. 
696 

Dasement, ingress and egress, § 20 
Enforcement of forfeiture, § 24, p. 720 
Entry, nght of and rights and liabilities incidental 
thereto, § 20 

Equitable title, purchaser acquiring, § 14, n. 51 
Equity, extension of time for cutting and removal, 

§ 19, p. 711 
Estoppel, 

Extension of time for cutting, § 19, p. 700 
Forfeiture of right, § 24, p. 720 
Doss of vendor’s lien, § 22 
Evidence in actions involving, § 26, p. 723 
Exception, § 16 

Excuses for failure to rmove within proper time, 

§ 19, p. 711 

Executed and executory contracts, { 14 
Existing timber only as included, § 17, p 606 
Extension of time for cutting and removal, waiv¬ 
er of right to forfeiture by granting, § 24, p. 
720 

Extension of time for removal, § 10, p. 707 
Failure to remove within time specified, § 19* p. 
699 

Effect of, § 19, p. 706 

Financial inability, excuse for failure to remove 
within proper time, 8 10, p. 712 
Fires, liability of purchaser in respect of, 8 20, n. 
52 

Forfeiture, 

Contract for, 8 24, pp. 718-721 
Failure to commence cutting within reason¬ 
able time, 8 10, p. 608 

Injunction to prevent cutting and removal, 
8 26, p. 726 
Provisions for, 8 13 
Fraud, 

Evidence as to, 8 26, p. 723, n. 83 
Injunction to prevent cutting and removal 
in case of, 8 26, p. 720 

Rescission of contract on ground of, 8 24, p. 
719 

Implied of vendor, 8 22 
Injunction, 

(Cutting and removal prevented by, 8 26, p. 726 
Removal of timber prevented by, 8 25 
Injuries to land in cutting and removing timber, 
liabUity, 8 20 
Intention of parties, 

As controlling in respect of, 8 9 
Reasonable time for removal as affected, 8 
19, p. 707 

Interest conveyed, i 11 


Sale of standing timber—Continued, 

Irrevocable right of purchaser to take timber, 8 
15 

Judgments or decrees, actions involving, 8 26, p. 
726 

Jury questions, actions involving, 8 26, p. 724 
Kind of timber, construction of deed or contract 
as to, 8 17, p. 694 

Laches, doctrine as applicable in actions involv¬ 
ing, 8 26, p. 725 

Land, sale conveying interest in, 8 H 
Liability for injuries to land in cutting and re¬ 
moving timber, 8 20 
Lien of vendor, 8 22 

Limitatiou in respect of time for cutting and 
removaI,'8 13. PP* 697-712 
Local custom or usage, reasonable time for re¬ 
moval as affected, 8 19. P- 706 
Location of timber sold, 

Construction of deed or contract as to, 8 17, 
p. 604 

Reasonable time for removal as affected by, 8 
19, p. 703 

Loss of vendor’s lien, § 22 
Lumber manufactured from timber, 

Lien of vendor on, § 22 
Time for removal, 8 13, p* 703 
More or less, statute relating to as applicable, § 
17, p. 694, n. 77 

Mortgage, purchaser as taking subject to, § 28 
Mutual abandonment of contract, 8 24, p 718 
Mutual mistake, rescission of contract on ground 
of, 8 24, p. 710 

Nature of timber, reasonable time for removal as 
affected, 8 13, p. 705 

Negligence in removing timber, liability, 8 
Notice, intention to exercise option for extehsion 
of time for removal, 8 13, p. 710 
Notice to remove, hastening time for removal by, 

8 10, p. 705 

Options to purchase, 8 30 

Overpayment, set-off against claim for taxes, 8 
26, p. 725 

Parties to action involving, 8 26, p. 724 
Payment, § 21 

Recovery badk on forfeiture for default, § 24, 
p. 721 

Perpetual right to cut and remove, 8 13, p. 704 
license, 8 29' p. 730 
Personalty, interest conveyed ns, 8 H 
Pleading m actions involving, 8 26, p. 722 
Power to sell separately from land, 8 10 
Presumptions m action involving, 8 26, p. 723 
Prior sale, purchaser with notice of, 8 27 
Promissory note for purchase price, lien of 
vendor as lost by taking, 8 22 
Purchase price, 

Actions for, 8 26, p. 722 
Contract os governing, 8 13 
Lien of vendor, 8 22 
Payment of, 8 21 

Purchaser of land, rights as to respecting exten¬ 
sion of time for wmoval, 8 13, p. 708 
Purposes for whidb timber may be used, 8 18 
Quantity, 

Construction of deed or contract as to, § 17, 
p. 694 
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Sale of standing timber—Oontinued, 

Quantity—Continued, 

Reasonable time for removal as affected, § 
19, p. 705 

Railroads, right to construct for removal of tim¬ 
ber, § 20 

Reasonable time for removal, § 19, p. 704 
Cut timber, § 19, p. 703 
Jury question, § 26, p. 724, n. 88 
Reinstatement of contract after forfeiture, § 24, 
p. 721 

Reinvestment of tittle in vendor by reason of fail¬ 
ure to remove within time fixed, § 19, p. 
701 

Removal of cut timber after eiq>iration of time 
specified, { 19, p. 702 

Requisites of deeds and contracts for sale, S ^ 
Rescission of contract, § 24, pp. 718-721 
Reservations, § 16 

Retention of lien for purchase price, § 22 
Reversion, 

Abandonment of rights under contract, § 24, 
p. 718 

Title to unremoved timber, § 19, p. 700 
Revocation of, 

Contract, § 24, p. 718 

Extension of time for removal, § 19, p. 707 
Right of entry, § 20 

Rights of purchaser after failure seasonably to 
rmnove, § 19, p. 701 

Road conditions, excuse for failure to remove 
vrtthin proper time, § 19, p. 712 
Roads necessary for removal, right to construct, 
S 20 

Shortage in acreage, recovery for, § 26, p. 725 
Shortage of land or timber, recovery back of 
payment, § 21 

Size, construction of deed or contract as to, § 17, 
p. 694 

SMdders, use for removing timber, § 20 
Strict performance of terms of deed or contract, 
waiver, § 23 

Subsequently grown timber as included, § 17, p. 
697 

Suitability, date for determination of, § 17, p. 
696 

Taxes, contract as governing liability for, § 13 
Tender, condition precedent^ to extension of time 
for removal, § 19, p. 710 

Third persons, rights of purchaser against § 27 
Timber induded in deed or contract, § 17, pp. 

694-697 

Time, 

Essence of contract, § 13 
For cutting and removal, § 19, pp. 697-712 
Extension, § 19, p. 707 
Title, warranty of, § 16 

Transfer of right to cut and remove timber, § 
28 

Transfer of rights under extension of time for re¬ 
moval, § 19, p. 707 

Tre^ass, entry to remove timber after expiration 
of time for, § 19, p. 701 

Trover and conversion, purchaser, S 26, p. 722; 
n. 81 

Unremoved timber, title to, § 19, p. 700 
Validity of deeds and contracts for salej § 12 


Sale of standing timber—Continued, 

Vendor’s lien, § 22 

Purchaser without notice of, § 27 
\^aiver 

Extension of time for cutting and removal, 
§ 19, p. 709 

Forfeiture of contract, § 24, p. 720 
Strict performance of terms of deed or con¬ 
tract, § 23 
Vendor’s lien, § 22 
Warranties, § 15 

Waste, vendor’s right of action for, § 26, p. 722 
Weather conditions. 

Excuse for failure to remove within proper 
time, i 19, p. 712 

Reasonable time for removal as affected, § 
19, p. 705 

Saplings, 

Reservation of timber on conveyance of timber 
land as including, § 7, p. 682 
Timber as including, § 1, p. 673 
Saw filers, liens for services, § 63 
Saw logs, 

Defined, § 1, p. 672 

Sale of timber suitable for, restrictions under, § 
17. p. 695, n. 82 

Saw log timber, defined, § 1, p. €73 
Sawmill timber defined, § 1, p. 673 
Sawmills, 

Defined, § 1, p. 676 
Lien for supplies furnished, § 61 
Ifien of proprietors, § 06 
Saw timber, defined, § 1, p. 673 

Sawed lumber, personal property, subject of bill of 
sale of, g 38, p. 740 
Sawing logs, contracts for, g 37 
Scalers, 

Defined, g 1, p. 677 
Lien for wages, g 68 

Scaling or other measurement, gg 40^5, pp. 745-750 
Agreements as to, g 41 
Assistants, g 41 
Burden of proof, g 43 

Contracts for cutting ^and d^lvering logs, g 82 
Cost, g 41 

Definition of measurement, g 1, p. 676 
Estimate, presumption, g 43 
Evidence, g 43 

Failure to comply with contract, g 41 
Foreign market, timber for, g 40 
Impeachment, burden of proof, g 43 
Instructions to Jury on, g 45 
Jury question, g 44 
Liability of ini^ector or scaler, g 42 
Mistake, liability of inspector or scaler, g 42 
Necessity for inspection or survey, g 42 
Negligence of inspector or scaler, liability for, g 
42 

Presumption, g 43 
Public injectors or surveyors, g 42 
Questions of law and fact concerning, g 44 
Reservation of timber in conveyance of timber 
land, size I'estriction, § 7, p 682 
Sale of standing timber, limitations as to size, g 
17, p. 696 

Sawing and manufacturing contracts, basis for 
payment, g 37 
Standard employed, g 40 
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Scaling or other measurement—Continued, 

Tolls, condition precedent to collection, S 62 d 

Volume table, § 40 
Scribner’s rule, measurement by, § 40 
Seal, conveyance of standing timber as required to 
be under, § 12, n. 1 
Service of process. 

Attachment, enforcement of lien by, § 81 
Lions, actions to enforce, § 80 
Services, liens for, §§ G1-C4, pp. 707-770 
Set-off and counterclaim. 

Cutting and removal of logs, actions involving, § 
oO 

Sale of standing timber, actions involving, § 20, p. 
725 

Toll charges, actions for, § 52, p 75S 
Severance from land. Cutting and removal, general¬ 
ly, ante 

Shingles, lion on lumlxsr for labor m manufacturing 
as extending to, § 72 

Shores of stream, floating logs or rafts, right to use, § 
40 

Shortage, timber contiact, recovery back of payment, 
§21 
Sisso, 

Reservations respecting In sale of standing tim¬ 
ber, § 

Sale of standing timber, 

Construction of deed or contract as to, § 17, 
p. 004 

Skldders, sale of standing timber, use for romoval, § 
20 

Skyline, pun4iaM('r of slandiiig timber as liable for 
breaking of, § 20, n. 52 
Slabmen, II(mi for s<‘rvic<'s, § (»Ji 
Slalis, li(m on logs and timber ns extending to, § 
72 

Sluice, denne<l, § 1, p. (J74 
Sluice dam, defined, § 1, p. 074 
Slui<'eway, 

Rmmi and driving companies, power to con- 
Htni(*t, § 4i> 

Dellm^d, S t, p. 074 
Sluiced wood, § 1, p. 075 
Sorting logs, iKiom compaiih's, duties, § 40 
Spike kno<>4, defined, § 1, i). (>77 
Splash dam, slnic<»way as opening in, § 1, p. 074 
Splitter, defined, § 1. p, 075 
Spoilu<l lumb(M*, defliHMl, § 1, ]>. t)74 
Spreader, dcdlm^d, § i, p. 075 
Sprouts, timlier as imdtiding, $ 1, p. <172 
Squarisl fimlKM'S, dellneil, § 1,p. 072, n. 10 
Stamping. Marks and bramls, generally, ante 
Standing fimluM*, 

(kmveyaiice of timlx^r luiul ns including, § 5 
Remmal pn^perty, si^ve-raiK'O Trom soil, § 2 
Resm-vation on conveyan<*<* of timlKir laud, § 7, 
pp. (i7J) 085 

Sale of siandiiig timber, gcncunliy, auto 
Standing treses, timber as r(*f(UTliig fo, § 1, i). 072 
Statiummt of elalm, lien, § 70, p. 772 
Statutory provisions, 

Room and driving compaul<‘s, § 48 
DuUt's and llabilitlc^s fixed by, § 4D 
llrlvlng, floating or liaudllng logs^ 

Tnferminghd logs, § 50, p, 700 
Toils, § 52, p. 750 


Statutory inrovisions—Continued, 

Liens, § 59 

Amount, § 72 
Assignment, § 60 
Bbna fide purdliasers, § 74 
Cbmmencem^t and duration, § 71 
Contractors, § 66 
Employees, § 67 
Creditors, § 69 

Enforcement, § 70, pp. 772-775; § 77 
Laborers, § 68 
Persons entitled, §§ G5-G9 
Priority, § 73 

Services and supplies covered, §§ 61-04, pp. 
767-770 

Time to sue to enforce, § 79 
Title of property subject, § 72 
Venue of proceedings to enforce, § 78 
Waiver, § 76, p. 780 
Marking of logs, § 3 
Measurement, § 40 
Offenses, § 89 
Penalties, § 89 
Stranded and lost logs, § 57 
Survey of lumber before sale, § 42 
Vendor’s lien, sale of standing timber, § 22 
Steam kicker, defined, § 1, p. 677 
Sticking, defined, § 1, p C77 

Storage charges, hoom and driving companies, § 52, p. 
758 

Stranded logs. 

Compensation and forfeiture, § 57 
Liability to riparian owner for damages caused 
by, §58 
Streams, 

Driving, floating or rafting logs, generally, ante 
Floatage of logs, right to use for, § 46 
Strict construction, liens, statutes giving, § 69 
Stump measurement, sale of timber of certain dimen¬ 
sions, § 17, p 606 
Stumpage, defined, § 1, p. 677 
Stumpage lions, § 50 

Bona fide purchasers, priority, § 74 
Persons entitled, § 65 
Time of filing, § 70, p. 773 

Suitability, sale of standing timber, date for determi¬ 
nation, § 17, p. 000 

Summary foreclosure, liens, affidavit in, § 82 
Sunken logs, 

As derelict, § 57 

Floats used to recover, § 1, p. 674 
Superintendent, lien for wages, § 68 
Supplies, 

Wens for, §§ 01-64, pp. 767-770 
Liens on logs and timber as extending to, § 
72 

Surplusage, lien claim, § 70, p. 775 
Surrondor of possession, waiver or loss of hen by, § 
76, p. 782 
Surveyoi-s, 

Appoiiilmont in action involving sale of stand¬ 
ing timber, § 20, p. 724 
Contradiction of own suiwcy, § 43 
Powers and duties, § 42 

Sealing or other measuremeut, generally, ante 
Symbolic dollvory, sales of logs or lumber, sufficiency, 
§ 38, p. 741 
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Taxes, sale of standing tiniber, contract as goveming 
liaMUty for, 113 
Teams, lien for services of, § 61 
Tender, sale of standing timber, condition precedent 
to exten^on of time for removal, f 19, p. 710 
Termination, license to cut and remove timber, § 29, 
p. 731 . , 

Third persons, sale of standing timber, xogbts of 
purdbiaser as against, $ 27 
Ties, bill of sale, subject of, § 38v p. 740 
Timber, 

Defined, § 1, p. 672 
Standing timber, generally, ante 
Timber lands, 

Conveyance of timber lands, generally, ante 
Sale of timber separatdy from land, | 10 
Time, 

Cutting and removal of timber, 

License for, § 29, p. 730 
Limitation on as afTecting reservation of 
timber, § 7, p. 682 

Sale of standing timber, S 19, pp. 697-712 
Sale of timber fixing, § 10 
liens. 

Actions to enforce, § 79 
Filing statement or giving notice, S 70, p. 
773 

Sales of logs or lumber, delivery, § 3S, p. 741 
Sale of standing timber, essence of contract, § 
13 

Sawing and manufacturing logs, contracts for, § 
37 

QMrpentine lease, commencement and completion 
of work, S 39 

Title, 

Conveyance of timber land, 

Heservatlon of timber in, S 7, p. 680 
Beservation until payment, § 6 
License to cut and remove timber as giving, § 29, 

' p. 730 

Marks on logs as sufild^t to show, § 3 
Sale of logs and lumber, passing of, § 38, p. 
740 

Sale of standing timber, warranty of, § 15 
Unremoved timber under contract for sale of 
standing timber, S 19, p. 700 
Tolls, driving, floating or rafting logs, § 52, pp. 755- 
758 

Tools, lien for tools famished, $ 61 
Tramroads, 

License to construct, § 29, p. 730 
License to cut trees as giving right to build, § 
29, p. 730 

Transfer of standing timber. Sale of standing timber, 
generally, ante 
Trees, 

Lumber distinguished, $ 1, p. 673 
Timber distinguished, § 1, p. 672 
Word logs as including, § 1, p. 671 
Trespass, 

Conveyance of timber lands, vendor reserving 
timber as having right to maintain, § 7, p. 
681 

Sale of standing timber, entry on land to remove 
after expiration of time, $ 19, p. 701 


Trespass—Continued, 

Severance of trees by trespasser, conversion to 
personalty by^§ 2 
Trespassers, liens, f 65 


Trial, 

Conversion, actions for, § 88 
Cutting and removal of timber, actions involv¬ 
ing, i 36 

Trimmermen, logging trains, lien for wages, § 63 


Action as lying, § 88 

Cutting and removal, sale of lumber under con¬ 
tract for, § 32 

Sales of standing timber, purchaser’s right of 
action in, § 26, p 722, n. 81 
Trusts, sale of standing timber, vendor’s holding title 


in. i . . . 

Tnrpentine, contracts and reservations of timber, § 


Undergrowth, 

Reservation of timber on conveyance of timber 
land as induding, § 7, p. 682 
CRmber as including, § 1, p. 673 
Validity, liens, § 59 

Variance, driving and handling logs, actions involv¬ 
ing, § 55 

Vendor and purchaser. 

Conveyance of timber lands, generally, ante 
Sale of standing timber, generally, ante 
Vendor’s Hen, § 59 

Lumber manufactured from logs as subject to, 
§ 72 

Priority, § 73 

Sale of standing timber, § 22 

Purchaser without notice of, § 27 
Venue, liens, proceedings to enforce, § 78 
Verdid, liens, actions to enforce, § 85 
Verification, lien daim, Jf 70, p. 775 
Volume tables, pr^ration of, § 40 
Wages, lien for. Laborer’s Hen, generally, ante 
Waiver, 

Cutting and delivery of logs^ right to rescind 
contract, § 32 
Lien, § 76, pp. 780-783 
Objection, i 70, p. 775 

Sales of logs or lumber, contracts for, § 38, p. 
740 

Sales of standing timber, ante 
Sawing and manufacturing logs, defective iier- 
formance of contract, § 37 
Scaling, objection as to method, § 41 
Vendor’s lien, sale of standing timber, § 22 
Warranties, 

Sale of standing timber, S 15 
Scale of logs, § 41 

Waste, sales of standing timber, vendor’s right of 
action for, § 26, p. 722 

Waste products, reservations respecting in sale of 
standing timber, § 16 

Weather conditions, removal of logs prevented by. 
excuse for failure to remove within time, § 19, 
PL 712 

Wood measure, defined, S 1. P- 676 

Words and Phrases. Definitions, generally, ante 

Work floats, defined, § 1, p 674 

Writ of attadimeni enforcement of Hen, § 81 
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Acceptors, Jurisdiction of actions against, § 19 
Acknowledgment, lost deed, presumption, S ^7, p. 

831 

Actions, 

Debt paid by lost instrument, § 2 
Recovery on, §§ 17-29, pp. 81&-839 
Restoration or establishment of lost instrument, 
'§§ 3-16, pp. m4rS18 
Adequate remedy at law, 

Rquity, Jurisdiction to establish in as requiring 
absence of, § 9 

Jurisdiction in equity as precluded in cases of» 

S 18 

Admissibility of evidence, actions to recover on, § 27, 
p 832 
Admissions, 

Admissibility in evidence, § 27, p. 833 ^ 

Pleadings in actions to enforce, § 25, p 828 
Terms of lost deed established by, § 27, p 837 
Advertisement of loss. 

Admissibility of evidence as to, § 27, p 833 
Condition precedent to action on instrument, § 
20 

Defenses based on lost instrument, $ 30 
Dxpense of, liability for, $ 29 
Affidavit of loss, 

Action to enforce, § 26 

Admissibility on hearing as evidence of loss, § 
27, p. 834 

Affidavits, establishment or restoration, actions for, 
§12 

Amendment of pleadings, 

Action to enforce, affidavit of loss, § 26 
loss of instrument after declared on, § 25, p. 
827 

Answer, action based on, § 25, p 827 
Appeal and error, 

Actions to recover on, § 28 
Dstablishmont or restoration, actions for, § 14 
Apprenticesiiip, Jurisdiction of suit on lost contract 
oC, § 18 

Approval, indemnify required as condition precedent 
to action on, § 21, p. 824 

Arrest, pleading in action to enforce, § 25, p 829 
Attorneys* fees, actions to iwovor on, liability, J 29 
Rearer instruments, 

Indemnity as condition precedent to actions based 
on, § 21, p 823 

Jurisdiction of action biisod on, § 10 
Rank notes, loss or destruction as aiTocting liabili¬ 
ty, S 2 

Rill, action to enforce, § 25, pp 826-820 
Rills and notes, 

TjOss of as afl*(M*ting rights of holder, $ 2 
Pleading in action on, § 25, p. 827 
Presumptions in actions on, § 27, p, 831 
Bills of exchange, 

Mquity, Jurisdiction of suit based on, § 18 
TjOss of os affecting liability, § 2 
Blank indorsement, 

Indemnity as essential in actions based on in¬ 
struments so indorsed, § 21, p. 823 


Bttank indorsement—Continued, 

Jurisdiction of action based on instrument 
dorsed in blank, § 19 

Presumptions, negotiable note lost after maturity, 
i 27, p 831 

Bond, payment of lost instrument conditioned on, § 2 
Burden of proof, 

Actions to recover on, § 27, p 831 
Establishment or restoration, § 13, p 813 
Cancellation, voluntary destruction with intention of, 

§ 1 

Certified checks, remedies of holder of after loss, § 2 
Chain of title, establishment of lost instrument neces¬ 
sary to complete, § 3 

Champerty, establishment of lost instrument void be¬ 
cause of, § 8 

Checks, loss before presentment, recovery against 
drawer, § 2 

Circumstantial evidence, 

Admissibility in action to recover on, § 27, p 
832 

Establishment or restoration, admissibility, § 13^ 
p 813 

City bonds or warrants, duplicates, § 2 

Cloud on title, equity, remedy in for removal, § 9 

Complaint, 

Action to enforce, § 25, pp. 826-829 
Establishment or restoration, actions for, § 11 
Concealment of interest, equity. Jurisdiction to es¬ 
tablish in, § 9 
Conditions precedent, 

Actions based on, § 20 
Establishment, actions for, § 5 
Consideration, 

Burden of proof, § 27, p 832 
r/)St deed, presumption, § 27, p 831 
Contemporaneous negotiations, proof of as admissible 
§ 27, p 833 

Contents of instramont, 

Burden of proof, S 27, p. 832 
Evidence as to, sufficioiny, 8 13, p 816 
Pleading in action to enforce, § 25, p. 826 
Pleading in ac-tioii to establish, 8 11 
Sufficiency of evidence as lo, 8 27, p 834 
Conveyances, presumption as to, 8 27, p. 831 
Copies, 

Actions on, 8 17 

After cslnbllshment as lost instrument, $ 
10 

Costs, 

Action to recover on, 8 29 
Establishment or restoration, actions for, § 15 
County l>onds or warrants, duplicates, § 2 
Cumulative remedies, establislnnent or restoration, 
actions for, 8 17 

Debt paid by lost Instruments, actions on, § 2 
Declarations, grantor, terms of lost deed establishedl 
by. 5 27, p. 837 
Decree, 

Action for specific performance, $ 28 
Establishment or restoration, actions for, § 14 
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Defenses^ 

AcUods based on, § 22 
Laches, f 23 

Establishment or restoration, actions for, I 8 
Lost instruments as basis, § ^ 

Definition, § 1 
Ddivery of instrument, 

Burden of proof, 8 27, p. 832 
Establishment of lost instrument never delivered, 
§8 

Evidence as to, sufllciency, § 13, p. 816 
Pleading in action to establish lost instrument, 8 
11 

Sufficiency of evidence as to, § 27, p. 834 
Demand, 

Duplicate instrument, condition precedent to right 
of action, § 5 

Indenmity, answer in action to enforce, 8 25, p 
828 

Payment, pleading in action to enforce, 8 25, p. 
820 

Pleading in suit to re-establish lost instrument, 8 
11 

Demurrer, omission of affidavit of loss in suit on, 
§ 26 

Denials, answer in action to enforce, § 25, p. 828 
Description of instruments, pleading in action to en¬ 
force, 8 25, p. 826 
Destroyed instruments, 

Equity, jurisdiction of action based on, 8 18 
Indemnity bond as not essential in action based 
on, 8 21, p. 822 

Jurisdiction of action based on, 8 16 
Destruction of instrument. 

Admissibility of evidence as to, 8 27, p 833 
Equity, jurisdiction in cases of, f 6 
Pleading in action to enforce, 8 25, p 826 
Presumption against party destroying, 8 27, p- 
831 

Presumptions arising, 8 13, p 813 
Sufficiency of evidence as to, 8 27, p 836 
Diligence, 

Pleading in action to enforce, 8 25, p. 826 
Presumption of, 8 27, p. 831 
Sufficiency of evidence as to, § 27, p 836 
IMiection of verdict, actions to recover on, § 28 
Discretion of court, indemnity bond as condition to 
action based on lost instrument, 8 21, p. 822 
Distinctions, miitiald instrument, 8 1 
Duplicate, 

Demand for, condition precedent to right of ac¬ 
tion, 8 6 

Duty to issue, § 2 

Ejectment, establishment of lost instrument in, § 
3 

Equity. 

Actions based on, jurisdiction, 8 18 
Affidavit of loss as essential in suit to recover on, § 
26 

Establishment or restoration, jurisdiction in, 8 6 
Be-execution of instrument, power to decree, 
89 

Establishment or restoration, §§ 3-16, pp. 804r-818 
Admissibility of evidence in action for, 8 13, p. 
8GL3 

Affidavit of loss in action for, § 12 
Burd^ of proof, § 13^ p. 813 


Establishment or restoration—Continued, 

Circumstantial evidence as admissible in action 
for. 8 13* p 813 
Conditions precedent, § 5 
Cost of establishing, 8 15 
Cumulative remedy, actions for, 8 17 
Defenses to action for, § 8 
Demand, condition precedent to action, 8 5 
Effect of, 8 16 
Equity, jurisdiction in, 8 9 
Evidence in actions for, 8 13s PP. 812-817 
Form of remedy, § 6 
Heirs, right of action, 8 5 
Indemnity, condition precedent, 8 5 
Instructions to Jury in actions for, 8 14 
Instruments whidh may be established, § 4 
Issues, proof, and variance in action for, 8 
11 

Joinder of causes of action for, 8 U 
Judgment or decree, 8 14 
Jurisdiction, 8 9 
Laches, 8 7 

Limitation of action, 8 7 
Motion, proceeding by, 8 6 
Nature of remedy, 8 6 
Necessity, 8 3 

Notice of action or proceeding, 8 10 
Objections, suits for, 8 8 
Parol evidence, admissibility, 8 13, p. 814 
Parties to proceeding for, 8 10 
Pleading in action for, 8 11 
Affidavits of loss, 8 12 

Presumptions in actions for, 8 13, p 812 
Process in proceeding for, 8 10 
Belation back, 8 16, n. 90 
Beview in actions for, 8 14 
Bight of action, 8 5 
Time to sue for, 8 7 
Trial of action for, 8 14 
Verification of pleading, 8 12 
Weight and sufficiency of evidence In action for, 
8 13, p 814 
Evidence, 

Actions to enforce, 8 27, pp 830-837 
Establishment or restoration, actions for, 8 13 PP- 
812-817 

Execution of instrument, 

Burden of proof, 8 27, p 832 
Evidence as to, 8 13^ p. 816 
Sufficiency of evidence as to, 8 27, p 834 
Executors and administrators, establishmaut against, 
action as lying for, 8 10 
Existence of instrument, 

Burden of proof, 8 27, p. 832 
Jury question, 8 28 
Presumptions as to, 8 13* p. 812 
Sufficiency of evidence as to, 8 27, p 835 
Expenses, Issuance of new instrument, 8 15 
Foreclosure, establishment of lost instrument in pro¬ 
ceeding for, 8 3 
Fraud, 

Equity, jurisdiction in cases of, 8 9 
Establishment of instrument void because of, 8 
8 

General denial, actions to enforce, 8 25, p. 828 
Handwriting, proof of in action to recover on, 8 
27, p 835 
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Heirs, establishment or restoration, right of action, 

§ 5 

Homestead, lien, establishment of lost Instrument in 
proceeding to establish, § 3 
Identity of instrument, sufficiency of evidence, § 27, 
p. 835 
Indemnity, 

Establishment or restoration, condition precedent, 

§ 5 

Payment of obligation conditioned on, § 2 
Indemnity bond. 

Actions based on, costa, § 29 
Condition precedent to action on instrument, 8 
21, pp. 821-825 
Demand, answer, § 25, p 828 
Pleading tender or giving of, § 25, p. 827 
Indorsers, jurisdiction of actions against, 8 19 
Instructions to Jury, 

Actions to recover on, 8 28 
Establishment or restoration, actions for, 8 14 
Intent ional destruction, defense of in action to enforce, 

8 22 

Interest, judgment in action to recover on, § 28 
Interpleader, eatablishinent of lost instrument in, § 3 
Invalid instruments, establishment or I'cstoration, 8 4 
Issues, 

Action on instrument, 8 25, p. 828 
Eatablishinent or restoration, action for, 8 11 
Joinder of causes, establishment of lost instrument, 
8 11 

Judgment, 

Action based on, tnd<»mnity bond given after as 
suni<‘Ieiiit, 8 21, p. 825 
Action to enforce, 8 28 

Judgmcuit or decree, estubhslimont or restoration, ac¬ 
tions for, 8 14 
Jurisdiction, 

Actions iMised on, 88 18, 19 
Kstablishinont or restoration, action for, 8 9 
Jury <iu(‘s(lous, actions to recover on, 8 28 
Laches, 

Action bas<‘d on, elToct of, 8 23 
EstablisiimcMit or r<'sloration, actions for, § 7 
Law courts, 

IiKhMiinity bond, authority to require In action 
based on lost iiistrunM^nt, 8 21, p, 822 
Jtirisdi<'11on of action bawul on, § 19 
Jurisdiction to <‘slabliHh lost Instruments, 8 9 
Loas(*s, validity as affi'cted l>y dwtruction, 8 2, n. 
10 

Liability of parlies as atTecled, 8 2 
Life Insurance*, (•staldishmout of lost instrument In 
action on i)oli<x 8 ^ 

Limitation of actions, 

Est 4 »bIIshm(mt or r(»HtoratIon of lost instrument, 
8 7 

Tnstrnnwails alT<»ci<‘<l, jurisdiction of action based 
on, 8 19 

on, 8 23 

Manner of loss, av(‘rm<mts a« to in action to enforce, 
8 25, p. 825 

Maturity, lost aftt'r. Jurisdiction of actions on, $ 19 
Mislaid Instrunumt distinguished, 8 1 
Morlgugi's, 

DeHtnic1.ion of (widimnj of obligation as aiTocting 
liability, 8 2, n. tO 


Mortgages—continued, 

Foreclosure, establishment of lost instrument In 
as essential, 8 3 

Motions, establishment of lost instimment, proceeding 
by, § 6 

Municipal bonds, protection of defendant in action 
based on, 8 21, p. 822 

Muniment of titles establishment of lost instrument 
as, evidence required, 8 13, p. 815 
Mutilated instrument as, 8 1 
Nature of, 8 1 

Necessary parties, actions to enforce, 8 24 
Negligence, defense of in action to establish lost in¬ 
strument, 8 8 
Negotiable instruments. 

Burden of proof as to negotiability, § 27, p. 

832 

Indemnity as essential in actions based on, 8 22, p. 
823 

Jurisdiction of actions based on, 88 18, 19 
Nondelivery, establishment of lost instrument as af¬ 
fected, 8 8 

Nonnegotiable instruments, 

Indemnity bond as not required in action based 
on, 8 21, p. 822 

Presumptions, lost note as, § 27, p. 831 
Notice, 

Condition precedent to action on, § 20 
Establishment of lost insti’ument, proceeding for, 

§ 10 

Objections, 

Affidavit of loss in suit to enfoicc, omission of, 

8 20 

Establishment or restoration, actions for, § 8 
Obligation of parties as affected, 8 2 
Operation and effect, establishment of lost instrument, 

8 10 

Ownership, presumption as to, 8 27, p. 831 
Parol evidence, 

Admissibility in action to recover on, 8 27, p. 

833 

Establishment or rosloration, admissibility in ac¬ 
tion for, 8 13, p. 814 

Paitics, 

Actions to enforce, § 24 

Establishment or restoration, proceeding for, 8 
10 

Partition, establishment of lost Instrument in action 
for, § 3 
Payment, 

Bunion of proof in n»spoct of, 8 27, p. 832 
Demand and refusal, pleading in action to en¬ 
force, 3 25, p. 820 
Indemnity as condition, 8 2 
l^etitlon, action to onfoi-co, § 25, Pi>. 820-829 
Plea or answer, action based on, 8 25, p, 827 
Pleading, 

Actions to euforc^e, § 25, pp. 820r-829 

Eviden(‘e admissible under, 8 25, p. 828 
Veri neat ion, § 20 

EstablislumMit or restoration, action for, 8 11 
Possession, 

Knowl(‘dge as to with dispute as to ownership, % 
1 

Pleatling, action to ostaiillsii lost instrument, 8 
11 

Presumptions as to loss or destruction aided by, 8 
13, p. 812 


1195 



INDEX TO LOST IN8TBU3IBNT8 


Prayer, establiSbment of Instrument, pleadii^ S ^3. 
Presumptions, 

Actions to enforce, § 2T, p. 831 
Appeal, § 28 

Establishment or restoration, actions for, S 13^ P* 
812 

Prior negotiations, proof of as admissible in action 
to enforce, § 27, p. 833 

probate court, actions based on, jurisdiction, S IS, n. 
99 

Process, establishment or restoration, proceeding for, 
I 10 
Proof, 

Actions to enforce, § 23, p. 828 
Establishment or restoration, actions for, S 
Loss of instrument, degree of, § 13, p. 816 
Protection of defendant in actions based on, § 21, pp. 
821-^325 

Questions of law and fact, actions to recover on, § 
28 

Quieting title, 

Esta151ismnent of lost instrument in action for, 
« 3 

Pleading in action based on lost instrument, § 
25, p. 826 

Eestoration of lost instrument, action as ana- 
logons to, S 6 

Real property, ownership, establishment of lost in¬ 
strument in action for, § 3 
Recovery on, actions for, |§ 17-29, pp. 818-839 
Relation back, establishm^t or restoration, § 16^ 
n. 90 

Restoration. Establishment or restoration, general¬ 
ly, ante 
Review, 

Actions to enforce, § 28 

Establishment of lost instrument, actions for, 
§14 

Bights of parties as affected, § 2 
Satisfaction of mortgage, duplicate as required on 
loss of, § 2 

School districts, lost bonds or warrants, duplicates, 
§2 

Secondary evidence. 

Admissibility, § p. 814 

Admission in action to enforce, ^edal pleading 
as essential, § 25, p. 829 

Affidavit of loss as essential foundation for, § 
26 

Security, deposit as after loss of instrument, § 2 
Signature, evidence as to as admissible in action on, 
8 27. p. 833 

Special tribunals, jurisdiction to establish lost instru¬ 
ment, 8 9 

Specialty, Juiisdlction of action based on, § 19 
Specific performance, 

Decree in action for, 8 28 

Establishment of lost instrument in action for, 
§3 

Sufficiency of evidaice in action for, § 27, p. 836 
State obligations, duplicates!, duty to. Issue, § 2 
Statutory provisions. 

Advertisement of loss, condition precedent to 
action on, § 20 

Affidavit of loss In suit to recover on, § 26 
Establishment of lost instrument, procedure, 

16 


Statutory provisions—Continued, 

Failure to comply with as defense in action to 
enforce, 8 22 

Indemnity as essential in actions based on lost 
instrument, negotiable instrument, § 21, p 
823 

Indemnity bond as condition precedent to action 
based on lost instrument, 8 21, p. 822 
Negotiable instruments, jurisdiction of action 
based on, § 19 
Stolen instrument as, i 1 

Subscribing witnesses, necessity of calling in action 
to enforce, 8 27, p. 833 

Subsequent negotiations, admissibility in action to 
enforce, § 27, p. 833 
Sufficiency of, 

Evidence in action to recover on, § 27, pp. 834r- 
837 

Instrument, presumptions as to, 8 13^ p. 813 
Transaction as affected, § 2 
Surety bond, condition precedent to action based on 
lost instrument, § 21, p. 824 
Tender, indemnity, i^eadlng in action to enforce, 8 
25, p. 827 
Time, 

Affidavit of loss, filing in suit to enforce, 8 
26 

Establishment or restoration, action for, 8 7 
Tender of bond before suit on lost instrument, 
8 21, p 824 

q^tle, establishment of lost instrument necessary for, 

§ 3 

Torrens system, establishment of lost instruments 
in proceedings to register title under, § 3 
Tbvnii^ip bonds or warrants, duplicates, 8 2 
Trespass, injunction to restrain, establishment of lost 
Instrument in action for, 8 3 
Tre^ss to try tltle^ establishment of lost instru¬ 
ment in, S 3 
Trial, 

Action to enforce, § 28- 

Establishment or restoration, action for, 8 14 
Unindorsed instruments, Jurisdiction of action based 
on, 8 13 

Unlawful entry and detainer, establishment of lost 
instrument in axrtion of, 8 3. 

Validity of, 

Instrument, presumptions as to, 8 13, p. 813 
Transaction as affected, 8 2 
Valueless instruments, establishment of § 4 
Variance, ’ 

Actions to enforce, 8 25, ix 828 
Establishment or restoration, actions fbr, 8 H 
Verdict, action based on, indemnity bond given after 
as sufficient, 8 21, p. 825 
Verifications, 

Pleading, action to establish lost instrument, 8 12 
Pleading in suit to recover on, § 26 
Voluntary destruction, § 1 

Defense of In action to enforce^ 8 22 
Waiver, affidavit of loss in suit on, omission of. 8 
26 

War^ouse receipts, jurisdiction of suit to recover 
goods under lost receipt, 8 18 
Weight of evidence in action to recover on, { 27, pp. 
834-837 

Words and phrases, § 1 
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Accessories, 

Indictmeot In prosecution of, $ 25, p. 869 
Punishment, § 28 

Accomplices, buyer of lottery tickets as, $ 26, p. 875 
Actions, 

Forfeitures or penalties, enforcement, § 29 
Frizes, recovery by successful holders, § 30 
' Rules governing, § 81 

Adm issi bility of evidence, criminal prosecution, 8 26, 
p. 872 

Advertisement, 

Criminal Uabillty, § 28 
Indictment or information, § 25, p. 871 
Payment for, rights as to, § 34 
Punishment, 8 28 
Statutory prohibition!^ 8 21 
Agents, 

Accounting, right in respect of, 8 34 
Delivery of ticket to as offense, 8 22 
Recovery for services in connection with, 8 SO 
Sales agent for original plan as crlimnally lia¬ 
ble, 8 23 

Alders and abettors. 

Criminal liability, 8 23 
Presumptions, 8 26, p. 872 
Snlficiency of evidence in prosecution, 26, p. 874 
Amount of consideration, effect, 8 2, p. 848 
Amusement, pinball games operated for, 8 8 
Arrest, penalties, action to enforce aided by, 8 29 
Assistance in oporuliug, criminal liability, 8 23 
Athletic contests, pools, 8 10, p. 857 
Attachment, penalties, action aided by, 8 29 
Authorized lotteries, 814 
Regulation of, 817 

Bank night, license fees, recovery of, 8 84, n. 24 
Beano, 8 10, p. 857 

Beneflta, consideration consisting of, 8 2, p. 848 
Betting, distinguished, 81 

Bill of partlculai'S, criminal prosecution, 8 26, p. 869 
Bingo, 8 10, p. 857 
Bolito, 8 10, p. 850 

Bona fide purchasers, negotiable Instruments given 
In lottery transactions, 8 35 
Bonds, chances for prizes to facilitate sale, 8 10, p. 
857 

Burden of proof, criminal prosecution, 8 20, p. 872 
Candy packages, tickets In, H, n. 80 
Certainty as to return, element of chance as af¬ 
fected, 8 2, p. 8*10. 

Certainty, Indlctnient or Information, 8 25, p. 808 
Chain letters, games or schemes involving, 8 10, p. 

856 

Chance, 

Awarding of prize by as essential element, 8 
2 p. 845 

Distribution of land by, § 6 
ISlenient of, $ 2, p. 8*16 
Gift entoiprise, element of, $ 4 


Chance—Continued, 

Gratuitous distribution of proi>erty by, § 2, p. 
848 

Investment in loan schemes involving, § 10, p. 
857 

Scheme for distribution of prizes by, § 1 
Character of plan or scheme as determinative, § 3 
Charitable purposes, 

Authorized lotteries, § 14 
Legality as affected, S 13 
Charters, lottery companies, § 15 
Checker problems, plans involving solution, g 10, p. 
p. 857 

Che fa, i 10, p. 856 

Circumstantial evidence, conviction on, § 26, p. 875 
Class lottery, § 3 

Clubs, disposing of merchandise, § 5 
Coins, slot machine unloaded with, g 8 
Collateral contracts, enforceability, g 36 
Collateral transactions, rights and liabilities as be¬ 
tween parties to, g 34 
Common law, legality under, § 11 
Completion of sentences, plans involving, g 10, p. 857 
Confiscation of property, g 29 
Oonfilct of laws, lottery contracts, g 37 
Consideration, 

Bank nigbt, g 10, p. 854 
Chance to obtain prize, g 1 
Element of, g 2, pp. 845,847 
Gift enterprise, § 4 
Conspiracy, criminal liability, § 23 
Constitutional provisions, 

Enforcement, g 24 
Gift enterprise, g 4 
Prohibition, g 12 
Construction, 

Constitutional provisions relating to, g 12 
Contracts relating to, law governing, g 37 
Indictment or information, g 25, p 8G0 
Statutory provisions, g 10 
Contracts, 

Enforceability of contracts relating to, g 36 
Law governing contracts in connection with, g 
87 

Purchase of lottery tickets, enforcement, g 30 
Validity, 

Contracts in aid of, g 34 

Contracts in violation of statute, g 31 

Conveyances, validity of conveyances in aid of, § 34 
Copy, indictment or information, ticket set out by, 
§ 25, p. 871 

Corporations, forfeiture of corporate rights, g 29 
Courts, lottery companies under control of, g 17 , 
Criminal offenses, gg 20-22, pp. 863-807 
Criminal prosecution, §§ 24-48, pp. 868r-877 
Custody of court, lottery property seized under search 
warrant, g 29 
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Definitions, § 1 

Chance, § 2, p. 846 
Suasion, § 12, n. 7 
GanoLbling device, § 12, n. 3 
Genoese or numerical lottery, § 3 
Gift entezprise, § 4 

Statutory definition as controlling, | 19 
Description of lottery, indictment or information, § 
25, p. 869, n. 40; § 25, p. S71 
Dice throwing, § 10, p. 836 

Direction of verdict, criminal prosecution, § 27 
Double recovery, right of ticket of holder, S 33 
Drawing, defined, § 1 
Dutch lottery, § 3 

Educational purposes, authorized lotteries, § 14 
Elements of, § 2, pp. 845-^0 

Employees; remuneration for services in connection 
with, rights of recovery, § 34 
Entertainments, ticket holders entitled to chance 
to win prize, § 4 

Entrapment, licezise^ defense based on issuance, § 
16 

Envelopes, 

Admissibility in criminal prosecution, § 26, p. 
873 

Frizes determined by members in, § 10, p. 858 
Establishment, indictment or information, allega¬ 
tions as to, § 25, p. 870 

Evidence, criminal prosecution, § 26, pp. 872-876 
Extraterritorial operation, statutory provisions for¬ 
bidding. § 37 

False or fictitious ticket, presumptions and burden 
of proof, § 26, p. 872 
Felony, punishment as, § 28 
Foreign lotteries. 

Insuring tickets, § 20, p. 864 
Purchase of tickets as criminal offense, $ 20, p. 
864 

Sale of tickets, § 22 
Statutes prohibiting, § 19 
Forfeitures, § 29 

Fraud, rescission of sale of tickets Induced by, § 32 
Free games, giving to successful player as lottery, 

§ 2, p. 850, n. 74 

Free participation, possibility of, § 2, p. 848 
Gaming, lottery as secies of, § 1 
Genoese lottery, § 3 
Gift enterprises, § 4 

Bank night, § 10, p. 855 
Constitutional provisions, § 12 
Newspaper popularity contests, § 7 
Statutes regulating or prohibiting, § 18 
Statutory prohibition, § 20, p. 866 
Trading stamps, § 9 
Governing law, lottery contracts, § 37 
Governmental revenue^ authorized lotteries, | 14 
Gratuitous disposition of tidrets, criminal liability, 
§22 

Gratuitous distribution of property by lot, § 2, p. 847 
Guessing contests, § 10, p. 857 
Hazard, lottery as game of, § 1 
Horse racing, § 10, p. 858 

House, keeping or permitting use of, § 20, p. 864 
Increased patronage. 

Bank night, consideration, g 10, p. 855 
Benefit by way of as consideration, § 2, p. 849, 
n. 67 I 


Indictment or information, § 23, pp. 868-872 
Penalties, enforcement, § 29 
Indirect consideration, suflSciency, § 2, p. 848 
Instructions to jury, criminal prosecution, § 27 
Insuring lottery tickets, criminal liability, § 20, p. 
864 

Intent, element of, § 20, p. 863 
Interstate commerce, lottery tickets, § 20, p. 865 
Investment schemes, chance involved, § 10, p. 857 
Issues, criminal prosecution, 25, p. 869 
Judgment, distribution determined by, § 2, p. 846 
Jury questions, criminal prosecution, § 27 
Keeping house for lottery purposes, § 20, p. 864 
Keno, § 10, p. 837 

Elnife rack, operation of game of, § 10, p. 857 
Knowledge, 

Illegality of act, § 20, p. 863 

Indictment as required to allege knowledge of 
unlawfulness, § 25, p 871 
Presumption as to, § 26, p. 872 
Land, distribution by chance, § 6 
Leases, lottery purposes, validity, § 34 
Licenses, power to license, § 16 
Loan schemes, chance involved, § 10, p. 857 
Lot, decision of certain questions by, § 2, p. 846 
Lotto, § 10, p. 857 

Maintenance, criminal liability, § 20, p. 864 

Market value, prize as required to have, § 2, p. 84G 

Merchandise, 

Clubs for disposing of, § 5 
Popularity contest involving sale of, § 7 
Pull cards, scheme for selling by, § 4, n. 86 
Trading stamps. Issuance to purchasers, § 9 
Misdemeanor, operation as, § 28 
Misuser, lottery companies organized under special 
charter, § 15 

Money, consideration as required to be in, § % p. 
848 

Mortgages, consideration based partly on agreement 
for interest in lottery, enforceability, § 34 
Motive, element of, § 2, p. 845 

Municipal bonds, chances for prizes to facilitate- 
sales, § 10, p. 857 

Mutuality of risk, dement of, § 2, p 846 
Name of prosecutor. Indictment as required to set. 
out, § 25, p. 872 

Necessary element, § 2, pp. 845-830 
Negotiable instruments, enforceability of instruments- 
given in connection with, § 35 
New^aper enteiprises, § 4 
Popularity contests, § 7 
New Yoik Bond, § 10, p. 856 
Ni(kel-in-the-slot machine, § 8, n. 18 
Nonuser, dissolution of lottery companies by, § 15 
Notes, purchase of lottery tickets, enforcement, § 30^ 
Nozzle-dazzle, § 10, p. 857 
Nuisance, statute declaring, § 13, n. 9 
Numbers game, § 10, p 856 

Duplicate slips as lottery ticket, § 1, n. 8 
Numerical lottery, § 3 

Obligations, enforceability of obligations given Im 
connection VTith, § 35 
Offenses, 

Statutory provisions, f§ 20-33, pp 4 863-867 
Suppression by making, § 13 
Operation, criminal liability, § 20, p. 864 
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Opportnnlty, (Aance as not synonjnnons with, fi 2 n. 

846 * * 

Palcapio, § 10, p. 856 

Pari-mutuel system, horse racing, § 10, p 858 
Particular schemes as, §§ 3-10, pp. 850-859 
Parties, rights and liabilities as between, § 32 
Partition, determination as to by lot, § 0 
Partnership, accounting, rights as to, § 34 
Patriotic puiTposes, legality as aflCected, § 13 
Patronage, 

Bank night, consideration based on, § 10, p 855 
Benefit by way of as consideration, § 2, p. 849, 
n, 67 

Penal statutes, construction applicable to as apply¬ 
ing, § 19 
Penalties, § 29 
Persons liable, f 23 

Pictures, selection of titles for, § 10, p. 850 
Pinball games, amusement, operation for, § 8 
Place, indictment, allegations of, § 25, p. 869 
Policy, i 10, p. 856 

Statutory prohibition, § 20, p. 864 
Pools, 

Agreements to pool winnings, enforceability, § 
32 

Atliletic contests, § 10, p. 857 
Horse races, § 10, p. 858 
Popularity contests, § 7 
I’ossession, 

Lottery tickets. 

Evidence in prosecution for, § 20, p 875 
Validity of statute making crime, § 18 
Lottery tickets or materiais, § 20, p 865 
Machine or device which uiight be opeiated as, 
§ 20, p. 864 

Presumption arising from finding of parapher¬ 
nalia, § 20, p. 872 
Bight of winner, $ 81 

I’rcdoiuiiiant factor, chance as distinguished from 
skill, § 2, p. 847 

Presumptions, critnitial prosecutions, § 26, p. 872 

Principals, txu'sons aiding as liable as, g 2.3 

I*riuting of tickets, criminal olTonse, § 20, p. 805 

Priae concerts, g 4 

Prisse env<4opc, g 10, p. 8.58 

lh-lz<‘s, 

Ooniracts for purchase of, validity, g 34 
Hilf(»rcnt values, g 2, p. 810 
Forfeitures, g 29 
Form of, § 2, p. 840 

ludi(*tinont or information as required to do- 
scribe, g 25, p. 870 

OfiV^rlng of as cssenlial eloniont, g 2, j). 845 
Ih^covcry, right of prize winner, g .32 
Hclmme for distribution by lot or chance, § 1 
l>rocedurc, forfeitures or penalties, onforcoincut, g 20 
Profit, element of otTonSc', g 20, j). 8(1*1 
Proliibltlons, gg 11-29, pp. 8.59 878 
Promotion, 

Criminal liability, g 20, p. 864 
ludidiiumt or information, allegations as to, g 
2.5, i>. 870 

Px'oof, criminal prosecution, g 25, p. 860 
l^ubllc unisancis common law, g 11 
Public policy, 

Coliaterul transactions illegal as against, g 34 


Public policy—Continued, 

Contract in violation of statute as void as 
against, g 31 

Publication, statutory prohibition against advertis¬ 
ing as applying, g 21 

Pull cards, scheme for selling merchandise by. § 
4, n 86 

Punch boards, § 10, p. 858 
Punishment, g 28 

Purchase of tickets, criminal liability, g 20, p. 884 
Purchase price, recovery by vendors of tickets, g 32 
Pure chance doctrine, g 2, p. 847 
Quiz contests, § 10, p. 857 

Quo warranto, forfeiture of charter of corpora¬ 
tion engaged in lottery business, g 29 
Baffles, g 10, p. 859 

Real estate, distribution by chance, § 6 
Recovery of money paid, right of ticket holders, § 
33 

Regulation, gg 11-29, pp. 859-878 
Remedial statutes, construction as, g 19 
Replevin, disposal of goods by lottery, right of re¬ 
plevin, § 32 
Sales, 

Admissibility of evidence in prosecution for sell¬ 
ing tickets, g 26, p. 873 

Bonds, chanoes for prizes to facilitate, g 10, p. 
857 

Merchandise, 

Olubs for dli^oscQ of, g 5 
Gift enterprises, g 4 
Trading stamps, g 9 
Tickets, 

Accusations charging in criminal prosecu¬ 
tion, g 25, p. 870 
Criminal liability, § 22 

Schemes, particular schemes as, gg 3-10, pp. 850-859 
Screeno, g 10, p. 857 
Search warrant, g 29 

Securities, enforceability of securities given in con¬ 
nection with, g 35 
Seizure, g 29 

Sentences, plans involving completion of, g 10, p. 
857 

Skill, winning dependent on, g 2, p 846 
Slot machines, g 8 

Possession as offense, g 20, p. 864 
Small consideration, sufficiency, g 2, p 848 
Special charters, lottery companies organized un¬ 
der, g 15 

Specific performance, right of, g 32, u. 93 
Statutory provisions, 

Advertisement, g 21 
Authorized lotteries, g 14 
Construction, g 19 
Enforcement, g 24 
Extraterritorial operation, g 37 
Forfeitures, g 29 
Gift enterprise, g 4 

Regulation or prohibition, g 18 
Indictment or information following language 
as sufficient, g 25, p. 869 
Offenses within, §g 20-22, pp. 863-867 
Persons criminally liable, g 23 
l>unishment dependent on, g 28 
Baffle, g 10, p. 859 
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Statutory provisions—Continoed, 

Becovery of price paid for tidsets or chances, 8 
33 

Begulation and suppression, 8 13 
Sale of tickets^ 8 22 
Validity, 8 18 

Validity of contracts violative of, 88 31-37, pp. 
S79-S82 

Subscription lists, newspaper enterprises with object 
of increasing, 8 ^ 

Sufficiency of evidence, criminal prosecution, 8 26, p. 
873 

Suppression, statutory provisions, 8 13 
Surplusage^ Indictment or information, 8 25, p. 868, 
n- 37 

Tango, 8 10, p* 856 
Taxation, 

Persons engaged ki conducting, 816 
Power to tax, 8 18 
Theater bank night, 8 10, p. 854 
O^ckets, 

Admissibility in criminal prosecution, 8 26, p. 
873 

Definition, 8 1 

Double recovery by purchasers, 8 33 
Insuring as offense, 8 20, p. 864 
Pos5!e<!Sion as offense, 8 P- 865 
Validity of statute making, f 18 


Tickets—CSontinued, 

Purchase of as criminal offense, 8 20, p. 864 
Recovery of money paid by holder, } 33 
Sale of, accusation in criminal prosecution, 8 25, 
p. 870 

Sale or disposition of as offense, 8 22 
Seizure, 8 29 

Voluntary purchase of, 8 2, p. 848 
Time, indictment, allegations as to, 8 25, p. 869 
Title, winner in lottery, 8 31 

Titles for pictures, plans involving selection, 8 10, p. 
859 

Tokens, slot machine unloaded with, 8 8 
Trading stamps, issuance to purchasers, 8 9 
Trial, criminal prosecution, 8 27 
Valid lottery transactions and contracts, 8 30 
Variance, criminal prosecution, 8 25, p. 869 
Vending madoiines, licensing and taxing as prevent¬ 
ing prosecution for carrying on lottery, § 16 
Wagering, distinguished, 8 1 

Weight of evidence^ criminal prosecution, 8 26, p. 
873 

Wheels of fortune, operation as, § 8 

Words and phrases. Definitions, generally, ante 

Worthiness of purpose. 

Authorized lotteries, § 14 
Legality as affected, 813 
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Abatement of nuisance, defense of, § 6 
Accessories, doctrine of principal and accessory as 
applying, § 7 

Admissibility of evidence, § 10 
Aiders and abettors, liability, § 7 
Amount of damage. 

Burden of proof, § 10 

Indictment as required to allege, § 8, p. 942 
Proof of, § 9 

Animate property, subject of, § 4 
Breach of peace, element of, § 5 
Buildings, injury to, § 5 
Burden of proof, § 30 

Certain day, indictment or information, ! 8, p. 940 
Cliaractor of injury, indictment as required to al¬ 
lege, § 8, p. 942 

Claim of right, defense of, § 0 
Common law. 

Malice as element of olTcnse, § 3 
Offense at, 8 1 

Common scheme or plan, admissibility of evidence 
as to, 810 

Compensation, tender of as defense, 8 6 
Concealment of crime, 8 5 
Conspiracy, 8 ^ 

Construction, statutory provisions, 81 
Cruelty, Injury done out of spirit of, 8 8 
Defenses, 8 9 
Doiinitioim, 8 1 
Malicious, 8 8 
Property, 8 4 
Wanton, 8 8 

Descriplioii of offense, indictment or information, 8 
8, p. SMO 

Description of property. 

Indictment or Infonnatlou, 8 8, p. 

Varlan<*e In respect of, 8 9 
Destruction of property, 8 9 
Distinctions, § 1 
Disturbance, 8 5 

Klcmenls of olTcnse, 88 2 9, pp. 934-038 
Kvidene(s 8 19 

Tustructions to jury conforming to, 8 11 
Peloulousuess, indictment or infomatlon as required 
to allege, 8 8, p. 

Polony, indictment or information, allegations as to, 
8 «. p. 940 

Good faith, defense of, 8 9 
Hostility, injury done out of spirit of, § 3 
llushand and wife, d(»Htruction of property of spouse 
on separation, 8 9 
111 will, 

Adml«sll)llity of evidence as to, 810 
•Tury (pu^sUons, 8 H 
Noc<‘SHlty, 8 3 

Inanimate property as subject of, § 4 
Indec<mt purpose's, uslxig building for, 8 6 
Indictment or information, 8 8, pp. 040-948 

W 0 J.S.-70 


Injury to property, 8 5 

Instructions to jury, prosecution for, § 11 

Intent, 

Element of, § 3 

Indictment or information, averments as to, 9 
8, p. 942 

Jury questions, § 11 
Presumption, § 10 
Issues in prosecution for, § 9 
Jails, breaking down or impairing, 9 5 
Judgment, prosecution for, § 12 
Juiy questions, prosecution for, 811 
Justification, admissibility of evidence as to, 9 10 
Larceny, distinguished, 8 1 
Malice, 

Admissibility of evidence as to, 810 
Element of, 8 3 

Indictment or information, averment as to, 8 8; 
p. 942 

Jury questions, 8 H 
Presumption, 8 10 
Proof of, 8 9 

Misdemeanor, indictment or information, allegations 
as to, 8 8, p. 940 
Mistake of law, defense of, 8 9 
Moral turpitude, element of, 8 5 
Motive, 

Admissibility of evidence to show, 810 
Burden of proof, 810 
Nature of. 

Act, 8 5 

Injury, indictment as required to aver, f 8, p. 942 
Offense, indictment or information as required 
to allege, 8 8, p. 940 

Negative averments, indictment, 8 8, p. 941 
Nighttime, 

Act as required to be done in, 8 5 
Indictment as required to allege that act was 
committed In, 8 8, p. 941 
Noxious substances, placing in well, 8 6 
Official duty, acts done in discharge of, 8 6 
Ownership of property. 

Admissibility of evidence, 810 
Burden of proof, § 10 

Indictment or information as required to al¬ 
lege, 8 8, p. 941 
Jury questions, 8 H 
Proof of, 8 8 

Variance in respect of, 8 9 
Parol evidence, ownership of property, 810 
Person, injury to or disfigurement of, 8 5 
Personal property. 

Subject of, 8 4 
Willful destruction of, 81 

Persons liable, 8 7 ^ ^ • 

Place, indictment or information, ailegatlons as to, § 
8, p 941 
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Possession, 

Acts done in protection of, § 6 
BIgbt of person injured to as essential, § 5 
Presumptions, § 10 
Malice, § 3 

Principals, persons liable as, § 7 

Proof in prosecution for, § 0 

Property subject, f 4 

Public nuisance, abatement of, { 6 

Punishment, § 12 

Real property, subject of, § 4 

Rerenge, injury done out of spirit of, § B 

Secrecy, element of, § 5 

Sentence, § 12 

Statutory provisions, 

Construction, $ 1 

Indictment following language of, $ 8, p. 940 
Malice, § 3 
Property subject, $ 4 
Punishment, § 12 
Sufficiency of evidence, § 10 
Surplusage, indictment f 8, p. 940 
Tender of compensation, defense of, § 6 
Threats, admissibility to prove malice, § 10 
Time, indictment or information, allegations as to. 
S8,p.941 

Titl^ person injured, necessity, % 5 


Trespass, element of, § 1 
Trial, prosecutions for, § 11 
Unlawfulness, 

Element of, § 8 

Indictment or information, allegations as to, § 
8, p. 943 

Value of property, 

Indictment as required to allege, f 8, p. 942 
Materiality, § 5 
Proof of, § 9 

Variance^ prosecution for, § 9 
Verdict, 

Prosecution for, § 11 
Rei^onsiveness of judgment to, $ 12 
Wantonness, 

Element of, § 3 

Instructions to jury in respect of, § 11 
Presumption, § 10 
Weight of evidence, § 10 
Wells, noxious substances placed in, f 5 
Willfulness, 

Element of, § 3 

Indictment or information, allegations as to, § 8, 
p. 943 

Instructions to jury respecting, § 11 
Presumption, § 10 

Words and phrases. Definitions, generally, ante 
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Abandonment, original proceeding, termination as, 
SufiSciently shown by, § 65 
Abuse of process, distinguished, § 2 
Acquiescence in acts of another as basis for action, 
§ 14 

Acquittal, 

Probable cause. 

Admissibility of evidence to show want of, 
§ 89, p. 1067 

Want of probable cause as shown by, § 36 
Termination of prosecution by. 

Admissibility of evidence by, § 91 
Burden of proof, § 84, p. 1060 
Sufficient, § 56 

Actions, §§ 08-115, pp. 1036-1109 

Administrative proceedings, basis for prosecution, § 5 

Admissions, 

Justification, plea in, § 81 

Malice, admisaibilily on question of, § 90, p. 1072 
Probable cause, admissibility on question of, § 89, 

p. 1066 

Want of probable cause, criminal prosecutions, § 
32 

Advice, liability attaching by virtue of, § 15 
Advice of counsel. 

Agent directed to act on, liability of principal, § 
63 

Based on facts stated, S 24 
Burden of proof, § 84, p. 1058 
Oivil proceedings, defense of, § 53 
Oollusion avoiding defense, S HI 
Defense of, §§ 45-53, pp, 1009^1019 
Burden of proof, § 84, p 1058 
Oollusion as avoiding, § 51 
Disclosures required, § 49, pp. 1014-1017 
Failure to properly state facts, § 40, p. 1015 
Full or partial defense, § 46 
Good faith, S§ 51, 53 
Magistrate, § 48 
Pleading, § 81 

Preliminary to dvil proceeding, § 53 
Preliminary to criminal prosecution, § 45 
Private counsel, 8$ 46, 48 
Showing as to giving of advice as essential, 
8 50 

Time of taking advice, 8 52 
Evidence, admissibility, § 89, p. 1070 ; 8 90, p. 
1073 ; 8 92 

Exemplary damages, admissibility of evidence 
in mitigation of, 8 92 
Good faith, 

Defense of, 88 51, 53 
Disclosures in, 8 40, p. 1015 
Instructions to Jury on, 8 105 
Jury question as to, 8 100 
Instructions to Jury in rcsi>ect of, 8 106 
Jury question in respect of, § lOO 


Advice of counsel—Continued, 

Malice, 

Admissibility of evidence on question of, 8 
90, p. 1073 

Oonclusiveness on question of, § 93, p. 1081 
Pleading, 8 81 

Presumptions as to acting under, 8 84, p. 1052 
Private counsel, defense of, 88 46, 48 
Probable cause. 

Admissibility of evidence, 8 89, p. 1070 
Consideration in determining, 8 46 
Criminal prosecution based on, 8 31 
Existence independent of, 8 47 
Public counsel, 8 48 
Unauthorized persons, § 48 
Affidavit, 

Amended affidavit, basis of action, § 9 
Attachment, 

Absence or insufficiency as affecting right 
of action for, 8 H 

Insufficiency as justification or defense, § 23 
Commencement of criminal proceeding by filing 
of, 8 8 

Original prosecution, admissibility in evidence, g 
88 

Agents. Principal and agent, generally, post 
Aggravation of damages, 

Admissibility of evidence as to, 8 92 
Element, 8 112 

Aiders and abettors, liability, 8 67 
Amended affidavit, criminal proceeding, basis of ac¬ 
tion, 8 9 

Amended pleadings, actions for, 8 82 
Amount of damages recoverable, 8 115, PP. 1106-1109 
Ancillary process, procurement and execution as basis 
for action, 8 11 
Answer, action for, 8 81 

Anticipating defenses, declaration, complaint or peti¬ 
tion, § 76 

Appeal and error, 8 HO 

Opinion reversing as admissible in evidence, 3 
89, p. 1067 

Probable cause, reversal of judgment of convic¬ 
tion as showing want of, 8 37 
Termination of original proceeding, appeal as 
affecting, 8 50 

Arrest, 

Basis of action for, 8 31 
Civil action, actldn as lying for, 8 12 
Oommencement of criminal proceeding by issu¬ 
ance of warrant, 8 8 
Malicious arrest, generally, post 
Necessity, 88 1,10 
Pleading in action for, 8 76 
Attachment, 

Affidavit, absence or insufficiency, 88 Hf 23 
Amendment of pleading to stat(' oause of action, 
for malicious attachment, 8 82 
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Attachment—Continued, 

Attorney’s fees in connection with, admissibility 
of evidence as to, S ^ 

Corporations, liability on theory of respondeat 
superior, § 64 

Malicious suing out as basis of action, § 11 
Probable cause, want of as essential, f 23 
Termination of proceeding. 

Essential, $ S4, pi 1021 
Pleading as essential, § 79 
Attorneys, 

Advice of counsel, generally, ante 
Liability for, { 66 

Prosecuting attorneys, generally, post 
Attorney’s fees. 

Admissibility of evidence as to amount paid in 
defending inrosecution, S 62 
Right to recover, § 113 
Sufficiency of evidence, $ 93, p. 1063 
Auxiliary proceedings, basis of action for, § 11 
Bad dtiaracter of parties, admi^bility of evidence 
as to, § 88 
Bail, 

Holding to as essential, S 10 
Pleading holding to in action for, g 76 
Probable cause, holding of accused to as affect¬ 
ing, g 34 

Bankruptcy proceedings, basis of action, g 11 
Belief in guilt of accused, 

Admissibility of evidence as to, g 89, p. 1069 
Jury question as to, g 98 
Probable cause for crimmal prosecution, § 31 
Best evidence, rules applicable to, g 85 
Bodily pain, damages as recoverable for, g 112 
Bona fide civil actions, prosecution as retidiation for, 
§3 

Burden of x>roof, g 84, pp. 1052-1060 
Shifting of burden, g 84, p. 1055 
Case, remedy in, g 68 

Caveat to will, filing of as basis for action, § 11 
Character, 

Admissibility of evidence as to, g 86 
Damages as recoverable for injury to, g 112 
Chief building inspector, liability for, g 62, n. 3 
Circumstantial evidence. 

Malice, admissibility on question of, g 90, p. 1071 
Original prosecution, admissibility to show, § 88 

City managers, immunity ftom liability, g 62, m 3 
Civil proceedings, 

Advice of counsel, defense of, g 53 
Basis of action, gg 11-17, pp. 961-970 
Malice, 

Element of, g 40 
Termination of as affecting, g 44 
Probable cause, gg 22-24, pp. 978-982 
Termination of original proceeding as essential, 
g 54, p. 1019 

dasslflcation, malice, g 41 

Clerks of court, advice of, admissibility of evidence 
as to taking of, g 89, p. 1070 
Clients, responsibility for acts of counsel, g 68 
Collusion, advice of counsel, defense as avoided by, g 
51 

Command, liability attaching by virtue of, § 15 
Commencement of action or proceeding, element o:^ 
gg 4, 13 

Criminal proceeding, { 8 
Jury questions, g 96 


Commitment; preliminary examination, probable cause 
as shown by, g 34 

Compensatory damages. Damages, generally, post 
Complaint, 

Commencement of criminal proceeding by filing 
of, g 8 

Declaration, complaint; or petition, generally, 
post 

Compromise or settlement, 

Criminal charge, probable cause as affected, g 88 
Malice, offer as evidence, g 42 
Nolle prosequi obtained by way of, sufficiency to 
support action, g 59 

Probable causes offer as evidence of want of, § 24 
GDerminatlon of original proceeding by as suffi¬ 
cient, g 58 

Conclusiveness, probable cause; Judgment on ques* 
tion of, g 24 

Condemnation proceedings, basis for action, g 11 
Conditions precedent, action for, g 69 
Confusing instructions, probable cause, g 104 
I Conjecture, xmbable cause, criminal prosecution based 
i on, g 31 

Consent, acts of another, basis for action, g 14 
Conspiracy, 

Attorney and client, liability as dependent on, § 
66 

Civil action result of, g 12 

Declaration, complaint or petition, averments as 
to, § 76 

Constables, liability for, g 62, n. 3 
Contempt proceedings, basis of action, g 11 
Continuance of action or proceedings, 

Admissibility of evidence as to, § 88 
Element, g 4 

Criminal proceeding, g 8 
Defendant, g 13 
Jury question, § 96 
Sufficiency of evidence, g 93^ p. 1078 
Contradictory instructions to Jury, g 102 
Conviction, 

Judgment of as admissible to show probable 
cause, g 89, p. 1067 

Probable cause for criminal prosecution as shown 
by, g 37 

Termination of prosecution by, admissibility of 
evidence as to, g 91 
Corporations, 

Exemplary damages, liability for, g 114 
Idability for acts of officers, agents or servants, 
g 64, pp. 1031-1034 

Corroboration, rules applicable to, g 85 
Costs, action for, g 111 
Couns^. Advice of counsel, generally, ante 
Gounterdaixn. Set-off and counterclaim, generally, 
post 

County attorneys, advice of as defense, g 48 
Credit, damages as recoverable fbr injury to, g 112 
Grimiiial process, m a l ice^ using for private purpose as 
showing, g 42 
Criminal prosecutions, 

Admissibility of evidence to prove fact of orig¬ 
inal prosecution, g 88 
Advice of counsel, defense of, g 45 
Malice, generally, post, 

Pleading, g 76 
Probable cause, post 
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Criminal prosecutions—Continued, 

Termination of proceeding as essential, § 54, p. 

1019 

Sufficiency of termination, § 56 
Oirainal responsibility, §§ 116, IIT 
Cross action. 

Recovery by way of, § 68 

Termination as essential for maintenance of ac¬ 
tion, § 54, p. 1021 

Cross complaint, filing without probable cause as 
basis for action, { 11 
Damages, 

Amount recoverable, § 115, pp. 1106-1109 
Apportionment among joint defendants, § 109 
Bad reputation of plaintiff, consideration on 
question of, § 86 
Burden of proof, § 84, p. 1060 
Element of tort, § 4 
Elements of damages, § 112 

Instructions to juiy on, $ 108 
Evidence, 

Admissibility, § 92 
Sufficiency, § 03, p. 1083 
Exemplary damages, generally, post 
Expenses and counsel fees as included in, § 113 
Instructions to jury on, g 108 
Legal malice, proof of as essential to recovery, § 
84, p. 1067 
Measure of, § 112 

Mitigation of damages, generally, post 
Persons liable, g§ 62-67, pp 1028-1036 
Pleading in action for, § 80 
Presumptions, g Bf, p. 1052 
Debts, criminal prosocutiou instituted to enforce 
payment, malice as evidenced by, g 42 
Declaration, complaint, or petition, gg 75-80, pp. 1039- 
1048 

Allegations in general, g 75 
Anticipating defenses, g 75 
Arrest and imprisonment, allegations as to, §§ 
70, 79 

Attachment, allegations as lo termination of pro¬ 
ceedings, g 70 

Conspiracy, averments as to, g 76 
Damages as required to be alleged, g 80 
Defendant’s connection with original proceedings, 
averments as to, g 76 
Description of original proceeding, g 70 
Exemplary damages as required to be claimed in, 
g 80 

Eavorable termination of proceedings as required 
to be alleged, g 70 

Joint plaintiffs, averments as to damages, g 80 
Jurisdiction of original proceeding, allegations 
as to, g 76 
Malice, 

Amendment to add averment, g 78 
Averments as to, g 78 
Malicious arrest, aveiments as to, g 80 
Original proceeding, allegations in respect of, g 
70 

Rules applicable to, g 75 

Si>e(4al damages as required to be pleaded, g 80 
Termination of original proceedings, averments as 
to, g 79 

Want of probable cause. 

Amendment to show, g 82 
Averments as to, g 77 


Declarations. Admissions, generally, ante 
Defendant, 

Commencement or continuance of original action 
by, g 13 

Connection with original proceeding. Original 
proceeding, post 

Instigation or participation in action, g 14 
Defenses, gg 73, 74 

Advice of counsd, ante 
Guilt of accused, g 74 
Proof of, g 27 
New matter, pleading, g 81 
Probable cause, g 19, p. 976 
Definitions, 

Malice, g 42 

Malicious prosecution, g 1 
Probable cause, gg 22, 23 

Criminal prosecution, g 26, p. 982 
Depoitation, information resulting in as basis for ac¬ 
tion, g 17, n. 20 
Description of proceedings. 

Amendment of pleading to cure defect in, g 82 
Declaration, complaint, or petition, g 76 
Diligence, probable cause. 

Ascertainment of fact, g 22 
Criminal prosecution, g 30, p. 990 
Direction of verdict, g 95 
Advice of counsel, g 100 
HaliCA g 99 

Probable cause, g 24; g 97, p. 1090 
Termination of original proceedings, g 101 
Disagreement of jury, criminal prosecution, probable 
case as shown by, g 39 
Discharge of accused. 

Dismissal of orl^nal prosecution by as sufficient, 
^57 

Reasons assigned for as admissible in evidence, g 
80, p. 1067 

Disclosures, advice of counsel as defense, require¬ 
ments as to, g 49, pp. 1014-1019 
Discretion, 

Court, amendment of pleadings, g 82 
Jury, exemplary damages, g 114 
Dismissal, 

Burden of proof, g 84, p 1060 
Termination of original proceeding by as suffi¬ 
cient, g 57 

Want of probable cause as shown by, g 24 
Dispossession proceedings, basis of action for, g 11 
Distinction, g 2 

District attorneys, advice of, as defense, g 48 
Earning capacity, damages as recoverable for de¬ 
crease in, g 112 

Ejectment, action of as basis, g 11 
Elements of tort in general, g 4 
Embarrassment, damages as recoverable for, g 112, n. 
80 

Employees, 

Burden of proof as to proceedings Instituted by, 
g 84, p. 1053 

Oorporations, liability for acts of, g 64, p. 1032 
Employer, liability for prosecution based on acts of 
employee, g 63 
Estoppel, defense of, g 73 
Evidence, 

Admissibility, generally, gg 85-92, pp. 1060-1077 
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Evidence—Cbntinned, 

Advice of counsel, admissibility, § 89, p. 1070 
Malice, | 90, p. 1073 

Aggravation of damages, admissibility, § 92 
Attorney’s fees, sufficiency, § 93, p. 1083 
Burden of proof, generally, ante 
Character of parties, admissibility, § 86 
Circumstantial evidence, § 88; § 90, p. 1071 
Damages, 

Admissibility, § 92 
Sufficiency, § 93, p. 1083 
Exemplary damages, sufficiency, § 93, p. 1083 
Financial condition of parties, admissibility, f 87 
Good faith, sufficiency, § 93, p. 1082 
Guilt of accused, admissibility, f 89, p. 1088 
Instructions to jury on weight of, $ 102 
Jury questions. Questions of law and fact, gen¬ 
erally, post 
Malice, 

Admissibility. § 90, pp. 1070-1074 
Sufficiency, § 93, p. 1081 
Mitigation of damages, admissibility, § 92 
Motive, admissibility on question of malice, § 90, 
p. 1071 

Original proceeding. 

Admissibility, § 89, p 1068 
Malice, § 90, p. 1073 
Record as admissible, § 89, p. 1067 
Defendant’s connection with, § 88; § 93, p. 
1078 

Presumptions, generally, post 
Probable cause, post 

Prosecution and defendant’s connection with, 
admissibility, § 88 

Reputation of parties, admissibility, 8 ^ 
Termination of original proceeding. 

Admissibility, f 89, p 1067 ; 8 91 
Sufficiency, 8 93, p. 1082 
Weight and sufficiency, § 93, pp. 1077-1083 
Excessive verdict, 8 HO, P-1107 
Execution, basis of action for, 8 H 
Exemplary damages. 

Advice of couns^ admissibility of evidence in 
mitigation of damages, 8 92 
Amount recoverable, 8 HO, p. 1108 
Financial condition of parties, admissibility of 
evidence on question of, § 87 
Instructions to Jury on, § 108 
Malice, proof of as essential, 8 84, p. 1057 
Pleading, claim for as essential, § 80 
Recovery of, 8 H4 
Sufficiency of evidence, 8 93, p. 1083 
Ex parte proceeding, probable cause, judgment in as 
evidence of, § 24 
Expenses, recovery of, § 113 
Express malice, element of, 8 41 
Extortion, malice, criminal process for purpose of as 
evidence of malice. § 42 

Extrajudicial proceedings, remedy In case of, 8 5 
Extraordinary r«nedies, basis of action for, 8 H 
False accusation or complaint, criminal liability, 8 
116 

False imprisonment, distinguished, 8 2 
Fame, damages as recoverable for injury to, 8 112 
Favorable termination of original proceedings, 
Burden of proof, 8 84, p. 1059 
Pleading, 8 79 


Federal commissioners, advice of as defense, 8 48 
Financial condition of parties, admissibility of evi¬ 
dence as to, 8 87 
Findings, 

Action for, 8 109 

Probable cause, conclusive evidence as to, § 24 
Forcible entry and detainer, basis of action for, 8 H 
Form of remedy, 8 08 
Foundation of action, 8 5 

Want of probable cause, 8 1^ P- 972 
Fraud, probable causey judgment procured by as evi¬ 
dence of, 8 24 

Game warden, furnishing information to as basis for 
action, 8 17 
Garnishment, 

Corporations, liability on theory of respondeat 
superior, 8 64 

Termination of proceeding as essential, 8 64, p. 
1021 

General denial. 

Burden of proof under, 8 84, p. 1052 
Issues under, 8 83 

General issue, joinder with special plea, 8 81 
Gist of action, 8 4 
Malice, 8 40 

Want of probable cause, 818» p 972 
Good faith, 

Advice of counsel, 88 61, 53 
Attorneys actmg in, liabihty, 8 66 
Criminal prosecution, probable cause as affected, 
§ 31 

Evidence, sufficiency, 8 93, p 1082 
Governmental bodies, liability for, 8 62 
Grand jury, 

Discharge of accused on failure to indict as suf¬ 
ficient termination of prosecution, 8 57' 
Finding of as essential ingredient of action, 8 9 
Probable cause, action of as affecting, 8 35 
Guilt or izmocence of accused, 

Admissibility of evidence in respect of, 8 89, p. 
1068 

B^ef in guilt. 

Admissibility of evidence, 8 89, p. 1069 
Jury question, 8 98 
Probable cause, 88 27, 31 
Burden of proof, 8 84, p. 1056 
Defense of, 8 74 
Probable cause as to, 8 27 
Proof of, 8 27 
Habeas corpus, 

Discharge on after conviction as showing want of 
probable cause, 8 33, n. 18 
Termination of prosecution by discharge of ac¬ 
cused on, sufficiency, 8 60 

Health, damages as recoverable for injury to, 8 H2 
Hearsay, malice, admissibility on question of, 8 90, p. 
1071 

Heirs, right of action by, 8 61 
Highway patrol officers, liability for, 8 62, n. 3 
Humiliation, damages as recoverable for, 8 112, n. 80 
lU will, malice consisting of, 8 42 
Immigration officials, proceedings before as basis of 
action, 8 5 
Impeachment, 

Bad character of plaintiff, admissibility for pur¬ 
pose of, § 86 
Rules applicable, 8 85 
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Imprisonment, necessity of, § 10 
Indictment, 

Probable cause for criminal prosecution as shown 
by, § 35 

Quashal of as sufBicient termination of original 
prosecution, f 57 

Inferences. Presumptions, generally, post 
Information, 

Criminal prosecution, § 117 
Original prosecution, admissibility in evidence^ i 
88 

Probable cause for criminal prosecution, filing 
as establishing, § 35 
Injury, element of, § 4 

Innocence of accused. Guilt or innocence of accused, 
generally, ante 

Instigator of charge, want of probable cause by, § 18, 
p. 074 

Institution of prosecution or proceedings, 

AHirmalive action as essential to liability, § 14 
Burden of proof, $ 84, p. 1053 
Instructions to jury, §§ 102-108, pp 1095-1101 
Advice of counsel or others, § 106 
Concurrence of probable cause and malice, § 107 
Damages, § 108 

Defendant’s connection with original prosecution, 

8 103 

Exemplary or punitive damages, § 108 
Mttlit^e, § 100 

Ooneurrence of probable cause with, § 107 
Mitigation of damages, $ 108 
Ih’obable <*ause, 8 104 

OoiKairreuce of malice with, § 107 
Bequesls for, 8 102 
Damages, 8 108 
ProbabU' cause, 8 104 
Buies governing, § 102 
Intent. Mali<'e, generally, post 
Issues, actions for, § 83 
.Toindcr of parti(»s, action for, 8 72 
Joint tort-feasors, liability, § 07 
Judges, advlct^ of as dc^fenscs § 48 
.Judgment., 

Action for, 8 100 

Criminal liability, final judgment as essential, 8 

no 

Probable cause, conclusive evidence of, § 24 
Termination of original proceeding by 3 udgment 
for defendant as sufllclcnt, 8 00 
Judicial character of proceeding, § 6 
Judbdal ollicers, immunity from liability, 8 02 
Jurisdiction, 

Action for, 8 70 

Criminal iirosecutlon, probable cause as affected 
by dismissal for want of, 8 38 
Original proceeding, 

MUummt, 8 0 
Pleading, 8 70 

Jury (luostlotts. Questions of Iftw and fact, generally, 

IK)Ht 

Justices of the i>oace, immunity from liability, 8 02, 
n. 3 

Justillcation, plea in, 8 81 ^ « o 

Probable cause, burden of proof under plea of, § 

8*1, p. 1055 . 

Juvenile delinquency proceedings, basis of action, § n 
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Knowledge, criminal prosecution, probable cause as 
affected, § 30, pp. 988-991 

Landlord and tenant, liability for malicious prosecu¬ 
tion instigated by tenant, § 62 
Law questions Questions of law and fact, generally, 
post ^ 

Legal advice, defense of, persons authorized to give, 8 
48 

Legal cause, probable cause as, criminal prosecutions, 
8 26, p 983 

Legal malice, sufficiency to sustain action, § 42 
Levy, attachment, execution of writ by as essential, 8 
23 

Limitation of actions, 8 71 
Defense of, 8 73 
Pleading, 8 81 
Lunacy proceedings, 

Basis of action, % 11 
Termination as essential, 8 54, p. 1021 
Magistrates, 

Advice of, 

Admissibility of evidence as to acting under, 
8 89, p. 1070 
Defense, 8 48 

Mistake of as affecting liability for, § 16 
Malice. 88 40-44, pp 1003-1009 

Admissions as admissible on question of, 8 90, p. 
1072 

Advice of counsel, 

Admissibility on question of, 8 90, p. 1073 
Conclusiveness on question of, § 03, p 1001 
Affirmative allegation of as essential, 8 78 
Attorney having knowledge of, liability in case 
of, 8 CC 

Burden of proof, 8 84, p. 1056 

Shifting of burden of proof on question of, 
8 84, p 1058 

Character or reputation of x>arties, admissibility 
of evidence as to, § 86 

Circumstantial evidence, admissibility on ques¬ 
tion of, 8 90, p. 1071 
Classification, 8 41 

Compromise, offer as evidence of, § 42 
Concurrence of want of probable cause, burden of 
proof, 8 84, p. 1058 

Corporations, malice of agent or servant imputed 
to, 8 64 

Cilmlnal liability, element of, 8 116 
Defined, 8 42 

Direction of verdict, evidence warranting, 8 99 
Element of, 88 li 4, 40 
Evidence, 

Admissibility on question, 8 90, pp. 1070-1074 
Sufficiency, 8 93, p. 1081 

Favorable termination of criminal prosecution as 
creating inference of, 8 ^ 

Finding of jury as to, 8 109 
Ground for action, malicious institution of crim¬ 
inal prosecution, 88 7-10, pp 968-961 
Hearsay, admissibility on question of, 8 90, p. 
1071 

Inference from, 

Bcsult of prosecution, 8 44 
Want of probable cause, 8 43 
Inference of want of probable cause as arising 
from, 8 19| p. 976 
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Malice—CSontinued, 

Instructions to jury on, $ 106 

Concurrence of probable cause with, { 107 
Jury question, § 99 
Law question in respect of, { 99 
Nature, § 41 

Pecuniary condition of defendant, admissibility 
on question of, § 87 
Pleading, § 78 

Amendment to add averment, § 82 
Presumptions, 

Instructions to jury respecting, | 106 
Rebuttal, § 93, p. lOSL 
Result of prosecution, § 44 
Want of probable cause, § 43 

Inference arising from malice, § 19, p. 
976 

Prior transactions, admissibility of evidence on 
question of, § 90, p. 1072 
Probable cause. 

Admissibility of evidence as to on question 
of, § 89, p. 1066, n. 17 

Concurring with want of, § 19, pp. 974r-977 
Burden of proof, § 84, p. 1058 
Distinguished, § 41 

Inference of malice from want of, § 43 
Instruction as to, § 106 

Inference of want of probable cause from 
malice, f 19, p. 976 
Proof of as essential, $ 83 

Want of probable cause concurring with, { 19, pp. 
974-977 

Malice in law, defined, S 
Malicious arrest. 

Attorney participating, liability for, { 66 
Defined, § 1 
Distinguished, § 2 
Pleading, fS 76, 79,80 

Termination of suit to whidbi arrest was made as 
essential, § 54, p. 1022 
Master and servant. 

Burden of proof as to proceedmgs instituted by 
servant, § 84, p. 1053 

Corporations, liability for acts of servant, § 64, 
pp. 1031-1034 

Liability for prosecution based on acts of serv¬ 
ant, I 63 

Mayors, liability for, { 62, n. 3 
Measure of damages, § 112 

Mental suffering, damages as recoverable for, $ 112 
Mercantile standing, damages as recoverable for. § 
112 

Merits, termination of original proceeding on, § 55 
Misleading instructions, § 102 
Probable cause, § 104 

Misrepresentations, disclosures, advice of counsel as 
defense, § 49, p. 1015 
Mistake, 

Law, prosecuting attorney receiving statement of 
facts, liability as affected, § 17 
Magistrate, liability of defendant in case of, § 16 
Mitigation of damages, ^ 

Bad character of plaintiff, admissibility of evi¬ 
dence in, § 86 

Evidence, admissibility, §§ 86, 92 
Instructions to jury on, § 108 
Pleading matter in, S 31 


Money rule, malicious suing out as basis for action, £ 
11 

Motive, 

Malice, § 42 

Admissibility of evidence on question of, g- 
90, p. 1071 

Probable cause, effect on, § 22, n. 51 
Nature of right infringed, § 3 

Negative averments, declaration, complaint or petl- 
liCHl, § 75 

New matter, pleading by way of defense, g 81 
New trial, 

Criminal prosecution, want of probable cause as 
shown by grant of, § 37 

Termination of original proc^eeding, motion as 
affecting, § 56 

Nolle prosequi, termination of criminal proceeding 
by as sufficient to support action, § 59 
Nonsuit, g 95 

Probable cause. 

Evidence of want of, g 24 
Evidence respecting as warranting, g 97, p. 
1090 

Termination of original proceedings, evidence re¬ 
specting as warranting, g 101 
Officers, statement to as basis for action, g 17 
Origin, § 1 

Original proceeding, gg 6-17, pp. 967-970 
Admissibility of evidence as to, g 88 

Evidence given in, admissibility, g 80, p. 1066 
Malice, question of, g 90, p. 1073 
Record of as admissible in evidence, g 89, p. 
1067 

Burden of proof as to instigation, g 84, p. 1053 
Declaration, petition or complaint, allegation as 
to, g 76 

Defendant’s connection with. 

Admissibility of evidence to show, g 88 
Instructions to jury on, g 103 
Jury question as to, g 96 
Sufficiency of evidence as to, g 93, p. 1078 
Termination of original proceedings, generally,, 
post 

Parties to actions, g 72 

Amendment of pleading by striking out, g 82 
Persons entitled to sue, g 61 
Persons liable, gg 62-67, pp. 1028-1036 
Partners, joint tort-feasors with third persons, g 6T 
Payroll guards, corporations employing, liability for 
acts of, g 64, n. 32 

Pecuniary condition of parties, admissibility of evi¬ 
dence as to, g 87 

Peremptory instructions. Direction of verdict, gen¬ 
erally, ante 

Perjury, Judgment procured by, probable cause as 
evidenced by, g 24 

Personal commission, liability attaching by, g 15 
Personal hatred, malice consisting of, g 42 
Persons, 

Entitled to sue, g 61 

Interference with as basis for action, g 12 
Liable, gg 6^-67, pp. 1028-1036 
Petition. Declaration, complaint, or petition, general¬ 
ly, ante 

Physical suffering, damages as recoverable for, g 112 
Plea of gnilty, probable causey conclusive evidence of^ 

I 27 
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Plea or answer In action for, § 81 
Fleadisgs, 

▲mended pleading, { 82 
Answer or plea, § 81 

Declaration, complaint or petition, generally, ante 
nvidence admissible under, { 83 
Justification, 8 81 
Mitigation, matter in, § 81 
Supplemental pleadings, S 82 
Police oificers. 

Advice of, admissibility of evidence as to, § 89. 
p. 1070 

Presentation of charges against as basis for ac¬ 
tion, § 11 

Statements to as basis for action, § 17 
Preliminary hearing or examination. 

Discharge of accused on as sufficient termination 
of prosecution, § 57 

Probable cause, result of as affecting, § 34 
Premature action, defense of, 8 73 
Presumptions, 8 84, p. 1051 
Malice, ante 

Probable cause, 8 84, p. 1052 

Want of for criminal prosecution, | 34 
Principal and agent. 

Burden of proof in case of proceedings instituted 
by agent, 8 84, p 1053 

Oorporations, liability for acts of agent, 8 84, pp. 
1031-1034 

Llnbillty for prosecution based on acta of agent, 8 
03 

Jury enestion, 8 90 
Liability of agent, 8 05 
Malice of agent, admissibility, 8 00, p. 1073 
Probable cause, admissibility of declarations of 
agent on question of, 8 80, p 1000 
Bight of action against either or both, 8 07 
Private counsel, advice of as defense, 8f 40, 48 
Privilege, defense of, 8 73 
Probable cause, §818-30, pp. 070-1003 
Acquittal, 

Admissibility of ovldeuco to show want of, 8 
80, p. 1007 

Trial of criminal prosecution, showing want 
of, 8 30 

Admissions, admissibility on question of, 8 89, p 
1006 

Advice of counsd, 

Admissibility of evidonee on question of, 8 
89, p. 1070 

Consideration in detennlnlng, 8 40 
Criminal prosecution based on, 8 31 
Kixistenco Indepondcmt of, 8 47 
Agents, declarations of as admissible on question 
of, 8 89, p. 1000 

Attachment proceeding, want of as essential, 8 23 
Ball, holding of accused to as affecting, 8 34 
Belief in guilt of accused, admlssibili^ of evi¬ 
dence on question of, 8 89, p. 1009 
Burden of proof, 

Shifting, 8 84, p 1055 
Want of, 8 84, p 1053 
■Civil proceodlngs, 88 22-24, pp 978-982 
Commitment of accused on criminal examination 
as affecting, 8 3*1 

Compromise or scitlcmont of criminal charge, ef¬ 
fect of, 8 38 


Probable cause—Continued, 

Conflict in evidence as to, Jury question, 8 97, p. 
1089 

Conjecture, criminal prosecutian based on, 8 31 

Conviction, 

Judgment of as admissible to show, 8 89, p 
1007 

Showing, 8 37 

Criminal liability, element of, 8110 

Criminal prosecution, 8t 25-39, pp. 982-1003 
Acquittal as showing want of, 8 36 
Actual commission of crime as essential, 8 
28 

Admissibility of evidence on question of, 8 
89, pp. 1007, 1069 

Admissions of prosecutor showing want of, 8 
32 

Belief in guilt of accused, 8 81 
Binding over of accused on preliminary ex¬ 
amination as affecting, 8 34 
Conviction as lowing, 8 37 
Commitment on preliminary examination as 
affecting, 8 84 

Compromise or settlement of charge as af¬ 
fecting, 8 38 

Concurrence of belief in reasonable grounds, 

8 31 

Disagreement of Jury as affecting, 8 89 
Discharge, 

Habeas corpus after conviction as show¬ 
ing want of, 8 88, n. 18 
Preliminary examination as affecting, 8 
34 

Dismissal without hearing on merits as af¬ 
fecting, 8 38 

Element of. Si 25-29, pp. 982-1003 
Favorable termination as affecting, 8 33 
Good faith, 8 31 

Grand Jury finding as affecting, 8 35 
Holding of accused to ball as affecting, 8 34 
Indictment or information as showing, 8 85 
Inference from result, 88 33-39, pp. 994-1003 
Information derived ffom others as basis, S 
80, p. 969 

Elnowledge of prosecutor as affecting, 8 80, pp 
988-991 

Merits, termination of proceeding without 
hearing on merits, 8 88 
New trial as showing want of, 8 87 
Preliminary examinatioii, result of, as affect¬ 
ing, 8 34 

Presumption, 8 34 

Beversal of Judgment of conviction as show¬ 
ing want 8 37 
Bumor as basis, 8 30, p. 969 
Setting aside verdict as showing want of. 8 
37 

Suspicion, prosecution based on, | 81 
Time at or during which existing, 8 29 
Time of acquiring knowledge on which based, 

8 30, p. 999 

Verifying sources of information, { 80, p. 900 
Waiver of preliminary examination as affect¬ 
ing, 8 34 

Declarations, admissibility on question of, 8 80, p. 
1000 

Defined, 88 22,23; 8 26, p. 962 
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Probable cause—Continued, 

Dismissal as showing want of, $ 24 
Elpment of, 5S 1, 4; §i 25-29, pp. 9S2-100S 
Essential element, | IS, p, 970 
Evidence, 

Acquittal on trial of criminal prosecution, § 

m 

Admi«5&ibility, { SO, pp m>-1070 

Financial condition of parties, § 87 
Bepntation of parties, $ 80 
Conviction of accused as, § 37 
Disagreement of jury In criminal prosecu¬ 
tion, i 39 

Dismissal or discontinuance, § 24 
Ex iKirte proceeding, judgment in, § 24 
Fraud, judgment procured by, § 24 
Indictment by grand jury as, j 35 
Judgment in original action as conclusive 
evidence of, j 24 

Nonsuit, evidence warranting, § 24; § 97, p. 
1000 

Plea of guilty, conclusive evidence of, § 27 
Result of preliminaiy examination, § 34 
SuflSiciency, § 93, p. 1079 
Termination of criminal prosecution without 
hearing on merits, § 38 

Favorable termination of criminal prosecution, § 
33 

Finding in favor of plaintiff as conclusive as to, § 
24 

Good faith, criminal prosecution, § 31 
Grand jury, finding as affecting, § 35 
Guilt or innocence of accused, admissibility of 
evidence on question of, { 89, pp. 1068, 
1069 

BeUef in, SS 27,31 

Habeas corpus, discharge on after conviction as 
showing want of, 3 33, n. 18 
Inference from result, 3 24 
Inference of want of, malice as authorizing, § 19, 
970 

Criminal prosecution, §3 33-39, pp, 994-1003 
Instructions to jury on, § 104 

Concurrence of malice with, § 107 
Jurisdiction, dismissal of criminal prosecution 
for want of as affecting, 5 38 
Jury question, § 97, pp. 1086-1002 
Belief as to, § 98 

Law question as to, 3 97, pp. 1086-1092 
Malice, ante 

New trial of criminal prosecution as lowing 
want of, § 37 

Perjury, judgment procured by as evidence of, § 
24 

Pleading want of, 3 77 

Amendment to show, § 82 
Preliminary examination, result of as affecting, 

8 34 

Presumptions, 3 84, p. 1052 
Criminal prosecution, 3 34 
Reversal of judgment of conviction as showing 
want of, § 37 

Setting aside verdict in criminal prosecution as 
showing want of, 8 37 

Similar transactions and offenses, admissibility 
of evidence on question of, § 89, p. 1067 
Special pleading as essential § 83 


Probable cause—Continued, 

State of mind, § 20 

Validity of statute on which action based as 
affecting, § 21 

Process, criminal proceeding, necessity of issuance, 8 8 
Proof, actions for, § 83 

Amendment of pleading to conform to, § 82 
Property, seizure or interference with as basis for 
action, § 12 
Prosecuting attorneys, 

Advice of as defense, 8 48 
Liability in action for, § 66 
Nolle prosequi by, termination of proceeding by 
as sufficient, § 59 

Statement to as basis for action, § 17 
Prosecuting officers, immunity from liability, § 82 
Prosecution of criminal proceedings, necessity of, 3 9 
Province of jury, instructions invading, § 102 
Proximate cause, element of, § 14 
Public counsel, advice of as defense, 5 48 
Public offense, charge of crime, § 3 
Public officers, liability for, § 62 
Punishment, § 117 

Punitive damages. Exemplary damages, generally, 
ante 

Quashal of indictment, termination of original prose¬ 
cution by, 8 57 

Questions of law and fact, §8 95-101, pp. 1083-1095 
Advice of counsel, § 100 
Criminal prosecution, § 117 
Damages, § 115, p. 1107 

Defendant’s connection with prosecution, 8 86 
Exemplary damages, § 114 
Malice, 8 99 

Probable cause, 3 97, pp 1086-1092 
Belief as to, § 98 
TaMng case from jury, § 95 
Probable cause, § 97, p. 1090 
Termination of original proceeding, § 101 
Ratification, liability attaching by virtue of, § 15 
Reasonable cause, probable cause as, criminal prose- 
cntions, 8 26, p. 982 

Rebuttal testimony, rules applicable, f 85 
Receivership proceeding, basis of action, § 11 
Relationship, liability attaching by virtue of, § 15 
Remote damages, recovery of, 3 112 
Repetitions instructions, § 102 
Replevin, 

Basis of action for, 311 
Recovery of damages in as defense, § 73 
Reputation, 

Admissibility of evidence as to, § 86 
Damages as recoverable fop ^’ury to, § 112 
Requests for instructions. 

Damages, § 108 
Duty of court, 8 102 
Probable cause, § 104 

Review. Appeal and error, generally, ante 

Rules of court, compliance with as condition precedent 
to action, § 69 

Rumor, criminal prosecution based on, probable cause, 

8 30, p. 969 

Search warrant, institution of proceedings under as 
ground for action, 8 7 
Secondary character of right; 8 3 
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Seizure of property, 

Oivil actions, action as lying for, § 12 
Pleading in action for, § 76 
Servants, 

Burden of proof as to proceedings instituted by, § 
84, p. 1053 

Corporations, liability for acts of, § 64, pp 1031- 
1031 

Liability of master for prosecution based on acts 
of, § 63 

Set-off and counterclaim, 

Recovery by way of, § 68 
Right to set-off, § 73 

Termination of proceeding as essential, | S4, p. 
1021 

Setting aside verdict, criminal prosecutions, want of 
probable cause as shown by, § 37 
Settlement Compromise and settlement, generally, 
ante 

Shame, damages as recoverable for, § 112, n. 80 
Shifting of burden of proof in action for, § 84, p. 1055 
Social position. 

Aggravation of damages, admissibility of evi¬ 
dence, i 02 

Damages as recoverable for impairment of, § 112 
Special damages, 

Answer, traversing averments of, $ 81 
Pleading as essential to recovery, § 80 
SiKscial injury, necessity of, § 12 
Special plea or answer, action for, § 81 
Special verdicts, rules governing, S 100 
State of mind, probable cause as, S 20 
Statutory provisions, 

Attorney’s fees, recovei-y of, § 113 
Compliance with as condition precedent to main- 
tenancHi of action, § 60 
Gost.s in action for, $ 111 
Criminal liability, § 116 
Jurisdiction in action for, § 70 
Probable cause, validity of statute as affecting, 
8 21 

PuniHlimmit, S 117 

Termination of original proceedings, necessity, § 
54, p. 1010 

TrcHt)aHH, recovery in action of, 8 68 
Stolen proiKM'ly, probable cause, possession as suffi¬ 
cient to sliow, 8 27, p, 086, n. 35 
Successful original actions, action as not lying in case 
of, S 12 

Summons, (*ommoncoment of criminal proceeding by 
issuance, 5 8 

Supplemental pleadings, actions for, § 82 
Surplusage, proof of allegations properly regarded as, 
$ 83 

Suspicion, criminal prosecution based on, probable 
cause, 8 31 

Technical defects, affidavits, etc, in criminal pioceed- 
Ing, elTc»<it of, 8 ^ 

Tenants, llablUty of landlord for prosecution insti¬ 
gated by, 8 

Tcnnlnation of original proceeding, 

Abandonment of prosecution, as sufficient, 8 55 


Termination of original proceeding—Continued, 
Acquittal of accused as sufficient, 8 56 
Appeal, effect of, 8 56 
Burden of proof, 8 84, ppw 1059,1060 
Compromise and settlement, sufficiency, 8 58 
Criminal liability as dependent on, 8 
Discharge of accused as sufficient, 8 &7 
Dismissal, 

Burden of proof, 8 84, p. 1060 
Sufficient, 8 57 

Element of, 8 64, pp. 1019-1022 
Evidence, 

Admissibility, 8 89, p. 1067 ; 8 ^ 

Sufficiency, 8 93, p. 1082 

Habeas corpus, discharge of accused on as suffi¬ 
cient, 8 60 

Judgment for defendant as sufficient, 8 56 

Jury question as to, 8 191 

Law question as to, 8 101 

Mode, finality, etc., 88 55-^9, pp. 1022-1028 

New trial, effect of motion for, 8 66 

Nolle prosequi, 8 59 

Pleading, 8 79 

Preliminary hearing, discharge on as sufficient, 8 
67. p. 1025 

Procurement of defendant, 8 58 
Time, 

Actions for, 8 71 
Advice of counsel, defense of, 8 52 
Damages as recoverable for loss of, f 112 
Transitory nature of action, § 70 
Trespass, action of, 8 68 
Ti‘lal. 

Instructions to jury, generally, ante 
Questions of law and fact, generally, ante 
Rules governing, 8 94 
Variance, 8 83 

Amendment of pleading to cure, 8 82 
Venue, actions for, 8 70 
Verdict, 8 100 

Direction of verdict, generally, ante 
Excessive verdict, 8 115, p. 1107 
Original action, probable cause as shown by, 8 24 
Verification, mformation on which criminal prosecu¬ 
tion is based, probable cause as affected, 8 80, 
p. 900 

Vexatious suit, distinguished, 8 2 
Void process, criminal proceedings, sufficiency as basis 
for action, 8 9 

Voluntary dismissal, want of probable cause as 
shown by, 8 24 

Waiver, preliminary examination, probable cause for 
criminal prosecution as affected, 8 34 
Want of probable cause. Probable cause, generally 
ante 

Warrant, criminal i>roceeding, necessity of issuance, 
88 

Willfulness, element of, 8 42 
Wills, fidlng of caveat as basis for action, 8 U 
Witnesses, testifying for prosecution as basis for 
action, 8 14 

Words and phrases. Definitions, generally, ante 
Wrongful attachment Attachment, generally, ante 


End ox Volusib 
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' LIMITATIONS OF ACTIONS § 109 

Pi«* 11 


Tex~De«amines% Dftsomiiies.OvApp,461 SW2d Hunter. 237 SW2d IOOl »». 361 Mo 799. 24 

525 ALR2d6M 


ACTIONS 

§ 108. General Rules 
Library References 
Umitation of Actions ^43 et 
seq. 

91. ni—Stanger v Fdix, 422 NE2ci 1142. 52 111 
Dec 933, 97 Ill App 3d 585 
Ind —CJJS. qnoted at length In Memtt v Ecanomy 
Dept Store, 128 NE2d 279, 28a 125 IndApp 
S6a61 ALR2d296 

9Z US—US V Fttst Nat Bank of Atlanta, Ga. 
CAGa., 44IF2d906 

Ala—Brown v Pint Nat Bank of Montgomeiy. 75 
So2d 141, 261 Ala 565—US Steel Coip v 
McGehee^ 80 So 2d 256^ 262 Ala 525 
Ark—Hunter v Conndly, 446 SW2d 654, 2^7 Ark 
486 

Cal—Pena V Qty of Lot Angdea, 87 Cal Rptr 326,8 
CA3d237 

Conn—Handler v Remington Arms Co, 130 A 2d 793, 
144 Conn 316 

DC—Kmgv Fay, DC. 169 FSupp 934 
Fla —City of Miami v Brodca, 70 So 2d 306—Fiewer 
V Oty of Nhami Beach, App, 207 So2d 312— 
CSS. dted in Davis v Wdliams, Apo, 239 So 2d 
593 

Idaho-CJJS. cited b Singleton v Pichon. 635 P2d 
254, 256,102 Idaho 588 

ni— Maurer v Loeb, 88 NE2d 494, 338 Ill App 
64i-ldiam v Cudbp, 179 NE2d 25, 33 111 
App2d2S4 

Ind—Newton v Hunt. 103 NE2d 445, 122 IndApp 
146—CJJS. dted m Kalman v City of Hammond, 
116 N E2d 515, 524, 124 Ind App 392 
Iowa—KjroNm Transfer v Binmngham Fire Ins Co of 
Pa, 30 NW2d 325, 239 Iowa IS-Chnschilles v 
Gnswold. ISO NW 2d 94, 260 Iowa 433—CJ.S. 
died in Montgomery v Polk County, 278 N W 2d 
911, 914 

Kan-Kitchener v Wilhams, 236 P2d 64, 171 Kan 
540—Wise V Moigan-Mack Motor Co, 246 P 2d 
308, 173 Kan 372 

La—Orleans Parish Sdiod! Bd v Pittman Const Co, 
260 So 2d 661. 261 U 665 
Mass-Sliski V Korl, 279 N E2d 924, 361 Mass 313 
Miss-Old Ladies Home Ass’n v Hall, 52 So 2d 650, 
212 Miss 67, mod on oth grds and sug err over 
54 So 2d 17a 212 Miss 67—Auhman v Kelly. 109 
So2d 344, 236 Miss 1—Rankm v Mark. 120 
So 2d 435, 238 Miss 858 

Mo—CJ& dted in Brink v Kansas Oty, 217 S W 2d 
507, 509, 358 Mo 845—CJ.S. dted In Hunter v 
Hunter, 237 SW2d lOa 103, 361 Mo 799, 24 
ALR2d611 

Neb—Boone Cdunty Old Age Assistanoe Bd of Boone 
County V Myhre. 32 N W 2d 262, 149 Neb 669— 
Grant V WiUtama. 62 N W2d 532, 158 Neb 107 
Nev—Dredge Corp v Wdls Cargo. Inc.. 389 P 2d 394. 
80Nev 99 

NJr-^uenn v Cassidy. 119 A.2d 78a 38 NJ Soper 
454—Fidelity 6c Deposit Co of Md. v Abegnale, 
234 A2d5U.97NLSuper 132 
NY—W V W, 335 NYS2d 152, 70 Misc2d 1041 
N.C—CJJS. dted in Rafkery v Wm C Vick Omst 
Cd.230SE2d 405.408,291 N.C 180 
Ohio-Di Paoto v Smith. 117 NE2d 58 
Okl-Foster v Walker, 217 P.2d 533, 203 Ok] 3- 
Beatty v Miley, 233 P2d 269, 204 Okl 634— 
Tuznerv Sooner Oil 6t Gas Co, 243 P 2d 701,206 
Okl 344—Rucker v Republic Supply Go, 415 
P2d 9Sl-City of HaileyviUe v SmaUwood, 441 
P2d388 

Or—Ricker v Ricker, 270 P2d ISO, 201 Or 416 
Pa—Sicola V First Nat Bank of Altoona, 170 A 2d 
584, 404 Fa 18, 87 ALR2d 1044 


Utah-O'Hair > Kcunalis. 463 P 2d 799. 23 Utah 2d 
355 

Va-Csudill V Wise Rambler. Inc, 168 SE2d 257. 
210 Va 11 

Wash-Joncs v Jacobson. 273 P2d 979. 45 Wash2d 
265—Graves v Csacade Natural Gas Corp, 316 
P 2d 109a 51 Wash 2d 233—Lybecker v Umted 
Pae Ins Co, 406 P2d 945. 67 Wash 2d 11 
WVa—State ex rd Mag^ v 9iaip. 103 SE2d 792, 
143 WVa. 594—CJS cited m Steefe) v. FimL- 
lioiKer. 169 S E2d 701. 702. 153 WVa 423 
Wis—State ex lel Czapiewski v Milwaukee Oty Ser^ 
vice Commission. 196 N W 2d 742. 54 Ws 2d S3S 

Continiiatifin of nnmiiig of statute 
OeneraUy. when statute of limnatioiis once begins to 
run nothmg stq^ it 

Md—Burket v Aldndge, 216 A2d 9ia 241 Md 423 
NC—Hodge V Perry. 122 SE2d 677, 255 NC £95 

page 10 

93. Ind —CJjS. quoted at length In Kalman v City 
of Hammond, 114 NE2d 813, Bia 124 IndApp 
392, reh den 116 NE2d 515, 524, 124 IndApp 
392 

9a U S —In re Willmm Duncan ft Son, D CCnl. 165 
FSupp 159 

Cal—Miller v Bean. 196 P 2d S9a 87 Chi App 2d 
186—Los Angeles County v Continental Corp, 
248 P 2d 157. 113 C A 2d 207—Taylor v Marine 
Cooks ft Stewards Ass'n of Pac Coast, 2S6 P2d 
595, 117 C A 2d 556 

La —Succesnon of Clark, App . 155 So 2d 37—Soiree v. 

Great Am Ins Cb, App, 168 So2d 418 
Mo—Kosef V Wiedmer. App, 283 SW2d 914—Fn- 
zeev Pnrtney, 314 SW 2d 915 
N Y —Homer Eigineenng 0> v State, 240 N Y S 2d 
973, 12 N Y2d 508. 191 NE2d 455 
ND—Wittiockv Weisz.73NW2d355 
Okl—Turk v French. 210 P2d 154, 202 Okl 60 
Tenn—R J Reyndds Tobacco Co v Canon. 213 
S W 2d 45. 187 Tenn 157 

Tex—Chandler v Hendnck Memmial Hospital. Inc. 

CnApp. 317 SW2d 248, err' ref no rev err 
Wyo —Roberts v Roberts. 196 P 2d 361. 64 Wyo 433. 
idi den 197 P2d 697. 64 Wyo 433 

pase U 

98. Ga —Stanley v Stanley. 233 S E 2d 454, 141 On 
App 411 

99. Mont—Haner v Nortbeni Phc R> Co, 410 
P2d 713. 147 Mont 130 

1. Cal—Cavalliv Macaire,324 P2d33ai59CJk2d 

714-Jaife V. Carroll, 110 Cal Rptr 435, 35 
CA3d53 

Mo—GJ.S. cited hi Koser v Wiednier. ^p, 283 
SW2d9ia 918 

N Y-Zapiyluk v. Milau, 108 N.YS2d 711, 279 App 
Div 756 

Tex—Outlaw v Bowen, QvApp,285SW2d28aerr 
ref no lev err.-Transpmtxm Leagne, Inc v 
Mbfgstt Exp, Xne, Ov App. 436 S W 2d 378, err 
rrf no rev eiT 

§ 109. When Right Accrues 

2. US>-Cooperv US,CAUl,442F.2d908 

3. Mns—Anderson v. L a nc as ter , 60 So2d S9S, 215 

Mus 179 

Ark-Telher v Damgh. 247 SW2d 96a 220 Ark 
363 

Csl—Tyrav Board of Pbhoe and Fire Pension Gom'n 
of City of Long Beuh, App, 189 P2d 75a sub 
op. 197 P.2d 7ia 32 CaI2d 666—Los Angeles 
County V Contmoual Corp, 248 PJd 157, 113 
CA.2d207 

Kan.—Kitchener v Williams, 236 P2d 6a 171 Kan 
S40-ltt re Clover's Estate, 237 P 2d 391,171 Kan 
697,28 ALR2d 779 

Mo—CJS. dted u Brink V Kansas Qty, 217 S W 2d 
507, 509, 358 Ma 845-CJ5. dted in Hunter v 


N Y-Sinitb V Smucker, 100 N.YS2d 35. 198 Misa 
944-Low V. State. 112 NYS2d 297, 202 Mmc 
455. revd on oth gfds 120 NYS2d 339. 281 
App.Div 309.ami 114N.E2d47a 305 NY.913 
OkL—Beatty v Miley. 233 P2d 269, 204 OkL 634— 
Smith V Wilhaittson. 256 P2d 174. 208 Okl. 323 
Fa— Chittenbolm v Giffin, 55 A.2d 32a 337 Fa. 616 
Wash—Young v Oty of Seattle. 191 P.2d 273, 30 
Wash2d3S7.3 AL.RJd704 
WVa-G T FogleftCav Kmg. 51 S E2d 77a 132 
WVa 224 

Difficulties hslsncied agdnat grimuees 
us— Osmers v Parade PiiUKatiOfis, Ine, DCN.Y., 
234 FSupp 924 
a pings United Stutes 

(2) Other matters, 

US—Tertdmg v US. 334 F2d 2Sa 167 QQ 331 
a US—CJS. dted u Hanley v Chrysler Motors 
Cbrp, CANM. 433 F2d 708, 711—Hodge v 
Service Mach Co, CATenn, 438 F2d 347— 
CJS dted in Dofflemyer v WF HaU Ptandng 
Cb.DCDd.SSS FSupp 372, 379-CJSLdted 
in Konecny v US. CAMma, 388 F2d 59, 65 
Ala—Henslee v Memtt, 82 So2d 212, 263 Ala. 26a 
Anz —Rogers v Smith Khne and Firendi Laboratories, 
429 P2daSAnzApp 553. 

Qd —Wozniak v. Peninsula Hoapital. 82 Cd Rptr Sa 1 
CA3d 716—Pena v City of Los Angeies, 87 
CaiRptr 32a8CA3d257 
DC—Toomey v. Csmmack. App, 345 A2d 453, app 
after remaiui, 379 A.2d 700 
Ga-WomU v Pitney-Bowes. Inc, 197 SE2d 848, 
128 GaApp 741 

Kan-CJS. dted m Rex v Warner, 332 P.2d 572. 
578. 183 Kan 763—Yeager v Nanmial Oxsp. 
Refinery As’n. 470 P 2d 797, 205 Kan 504 
Md—Ene Ins Exchange v Calvert Ftee Ins. Co, 252 
A2d84a2S3Md 385 

Mich-Jackson v Cnsler. 157 N.W2d 13. 10 Midi 
App 144 

Mmn —Dalton v Dow Chemical Co. 158 N W 2d 58a 
280 Mich 147 

Miss—Gault V Branton, 7S So2d 439, 222 Miia 111 
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Adtene poamadon hdd not ahowtt 

Ab—Eg^rt V. Tennant, 68 SoL2d 714, 260 Ah 9 

Bare poawKion 

Tex—West v Plantation Hills, Inc, OnrApp, 497 
SW2d460 

Statnte conatraed 

NY—Breaks v. Andenon, 442 N.Y5.2d 133, 82 
AD2dS31 
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43. Gal—Fnncis \ Colendich, 14 CalRptr 56. 193 
CA2d 128 

Ga—Toombs v Hillurd. 75 SW2d 801. 209 Ga 
755—Lominick « LominicL, 96 SE2d 587. 213 
Ga 53—W L Schaan Co v Duncan Hosiery 
Mills, Inc. 130 S E2fl 496, 218 Ga 729-Whitton 
V mnon. 131 SE 2d 189, 218 Ga 845—Reid v 
Wilkerson, 149 SE 2d 700. 222 Ga 282—^hit- 
worth V Whitworth. 210 SE2d 9. 233 Ga S3 
Ind—Hegany v Curtis, supra, n 41 
Iowa—Wagner v Wagner, 38 NW 2d 609. 240 Iowa 
1113 

Mm—Biglane v Rawls, 153 So 2d 665, 247 Mm 226 
NY—Gifford v Whittemore, 165 NYS2d 201, 4 
AD2d 379. reaig den 168 NYS2d 928, 4 
AD2d843 

NC—CJJS. cited in Solon Lodge No 9 Knights of 
^rthias Co v Ionic Lodge Free Ancient and Ac¬ 
cepted Masons No 72 Go. 101 SE2d 8. 14, 247 
NC 3ia 

Pa—Fox Harbor Gun Qub \. Greenawalt. 58 Lane 
Rev 127 

Judiriri or ezeentifm sale 

(3) Other statements 

Chi—Lawienoe v Maloof, 64 CalRptr 233, 256 
CA2d600 
to 

OkL—Malay \ Smith, 341 P 2d 912 
Sfettirte not applicable to void deed 
Mm—Tnvis v Dintzler. 141 So 2d 556, 244 Mm 
360 

PWlO 

44b Cal—McKenna v Pmg, supra, n 40 
NY-Gifford v Whittemore. 165 NYS2d 201, 4 
AD2d 379, learg den 168 NYS2d 928. 4 
AD2d843 

NC—CU.S. ciled m Solon Lodge No 9 Knights of 
Pythias Go v Ionic Lodge Free Ancient and Ac¬ 
cepted Masons No 72 Go. 101 SE2d 8, K 247 
NC 310 

Tex.-5trong v. Garrett, 224 S W 2d 471, 148 Tex 265 
45. La— Pukwmy Development Goip v City of 
Shreveport, 330 So 2d 646b afiH 342 So 2d 
151 

45. US—Manila Hotel GO v US.. 141 Qa 708— 
Town and Gountiy Momr HoteL Inc v. U S, 180 
aa 563 

Gd—Graham v Bank of Cal Nat Aas*ii, 17 Cal Rptr 
279, 197 CA2d 438-Sta£Ebid v Ballinger, 18 
CalRptr 568, 199CA2d289 
Conn-Netting v City of Bridgeport. 75 A2d 505, 137 
Qnm 205 

Flib—Moyer v Claik, 72 So2d 90S—KeQey v City of 
Cocoa. App, 188 Sa2d 862 
QL—nimoiB Nat Bank & Trust Co oTRockford v City 
of Rockfiud, 88 NE2d 95. 338 10 App 532. affd 
92 NE2d 166^ 406 m 11—Tontx v. Heath, 170 
NE2d 153,20 1026 286 
lAr-Jonei V Pnngile; App. 226 So2d 592 
Mm—Wilhama v. Phoenix Mmenla Corp, 158 So 2d 

SI. 247 Mue 697. 

Moot—ThibBiih V Flynn, 325 P2d 914, 133 Mont 
461 

Mo—Hooks v Spies, App. 583 SW2d 569 
NY—In ic Fedier'S Will, 204 N.YS2d 523, 26 
Mtsc2d226 

Old-Blakely v McCiory. 274 PJd 1013—Putnam v 
Oklahoma Cny. 296 P.2d 797 
PtL-Ziikowski V Salapa, 112 PLJ 524 
Tex—Kmae v. Sanders. Civ.App. 231 SW2d 747— 
LasgAennig v Hohmanii, DvApp, 365 SW2d 
203, or lef no rev err 

Bficovd&vofdfled 

Anx-Nidiolas v Giles, 426 P2d 398, 102 Anz 130 
Fla—ABen v. St Petersburg Bank & Trust Go, App, 

383 So 2d 1171 

Mm-CoQey v Cooley, 328 So 2d 57 
Okl>^ent V. Brown, 280 P 2d 1005 


ACTIONS 


Long distance telephone lines 
US—Athenian Realty Corp v Southwestern Bell Tel 
Co, DCTex.. 236 FSupp 537, affd. CA. 338 
F2d 1001. cert den 85 set 1086, 380 U.S 953, 
13 L Ed 2d 970 
•Seisen** of property 

US—Kasey v Molybdenum Corp of America, CA 
ai. 336 F2dS60 

47. Tex-UNevev Hmkson. Qv App, 271 S W2d 
467, err rtf no rev err 

48. Ind-Davey v Mem. 73 NE2d 56. 117 Ind 
App 577, refa den 73 NR2d 494^ 117 Ind App 
577 

52. Pa—Fetitwa ofBarclay-Westmordaiid. 98 Pittib 
LegJ 465. affd 98 A2d 395, 173 PtSuper 504 

53. Cal—Frank V Tavares, 298 P 2d 887,142 C A 2d 
683—Quberry v Trentham. 299 P 2d 966b 143 
C A 2d 83—Clemons v Southern California Edi¬ 
son Go. 60 Cal Rptr 78Sb252CA2d 1022 

Colo—Fallon v Davidson, 320 P2d 976, 137 Gob 
48—Guisberg v Stanley Aviaticm Corp, App, SSI 
P 2d 1086, 37 Cob App 240, affil m part, revd m 
part on oth. gnh. 5^ P2d 35, 193 Cbb 454 
Conn —Carey v Forlivio. 336 A 2d 587, 32 Conn Sup 
7 

Ind—Foots v Largent, 94 N E2d 448. 228 Ind 547— 
Hegarty v Curts, snpre, n 41. 

La—Gdlanv Jones. App. 157 So 2d 598, wnt den 159 
So2d 284, 245 U 569. and 159 So2d 285. two 
cases. 245 La 570, 571—Chauvin v Kir^off, 
App. 194So2d80S 

NY—Grant v Koenig. 333 NYS2d 591. 39 AD2d 
1000 

NC—Cauble v Trexler, 42 SE2d 77. 227 NC 307 
Ohio—Quarto Mining Co v Litman. 326 N E 2d 676. 
42 Ohio St 2d 73. cert den 96SCt 128.423 US 
866. 46 LEd2d 96 

Okl—Morton v Van Ondol 222 P2d SIO, 203 Old 
394—Lucus v Cowan. 357 P2d 976 
Tenn—Thompson v Coates, App. 627 SW2d 376 
Tex—Lmdley v MoweU, DvApp. 232 SW2d 256, 
err ref no rev err 
Recording of vdd tax deed 
Mo—Heppler v Esther, App, 534 S W2d 533 
NY—Duueron Estates v Deenng, 123 NE2d 621, 
308 NY 24 

Confdyance by bankrnptcy conrt inrolTiiig nse 
rcftriction 

Idaho—Middlekauff v Lake Gmcade^ Inc, 654 P2d 
1385, 103 Idaho 832 

Ihadeqnate prior pnhUc ^notioe in qnlet title 
action 

DC—DC Transit Syitem, Inc v US.CA.717F2d 
1438, 230 US App DC 381 
58. Tex—Webb v Webbb DvApp. 223 S,W2d 31. 
revd on oth. grds 224 SW2d 868, 148 Tex 
405—Baiganier v Guest, DvApp, 246 SW2d 
901, err ref—^Whalen v Richardson, DvApp. 
353 SW 2d 941 
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50. Expiration of redemption period 
Tex—Founds v Richardson. DvApp. 248 SW2d 
317 

64b US—US V 32922 Acres of Land. More or 
Less, m Brevard County. State of Fla, DCFla. 
307 FSitpp 34b affd. CA. 418 F2d 551 
Ark—Earp v. Eaip, 464 SW2d TOb 250 Aik 107— 
McBroomv dark. 480 SW 2d 947. 252 Ark 372 
Fla—Rod v Bradshaw, ^. 302 So 2d 180 
Iowa—Anderson v. Km^ 93 NW2d 762. 250 Iowa 
208 

Ky—Burchett v James, 246 SW2d 461 
U—Successions of Wtiire. 172 So 2d 285,247 U 461 
NY—Marchese v. Marehese, 358 NYS2d 293, 78 
Misc2d690 

Okl—Gnsham v Southland Rcqralty Go. 332 P,2d 
1099 

Tex-Strong v. Garrett, 224 SW2d 471. 148 Tex. 
265—Morm v Texas Elks Cnppled Children's 
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Hospital, Inc, Dv App. 525 S W 2d 874b err ref 
no rev err 

Statute bdd not applicable 
La—Bowers v Roman Catholic Church of Dnoese of 
New Orleans. App, 264 So 2d 329, wnt den 266 
So2d44]. 262 U 1152 

66. Tenn—VKk v Vick. 449 SW2d 717. 60 Tenn 
App 600 

P88e22 * 

71. US—US V. Alesn, CANY. 599 F2d 513 
NY—In re Noehomov's Estateb 132 NYS2d 72a 206 

Misc 290 

72. Neb—Abxandenon v Wessman. 64 NW2d 306, 
158 Nd> 614 

74. m—IlhnoisBankenLife Aasur Go v Duiias.77 
NW2d S4b 333 IDApp 192—Miller v Freder¬ 
ick's Brewing Go. 86 NE2d 272, 337 BlApp 
6Sa affd 92 NE2d 108.405 lU 591. 

N Y.—^Manktebw v Nevlezer, 107 N Y S 2d 688, 200 
Mne 536 

Okl—Walden-Puge Memorial Hospital, Ihc v Found¬ 
ers. Inc, 418 P 2d 343 

78. Mbs— ‘Digg v Tng^ 101 So2d 507, 233 Mm. 
84 

Okl—Hearn v Snow. 88 P2d 891. 184 Okl 547. 

Dbtnriiance of pomeaaion fai foradoam pro- 

La—Maryv H-Tkde Realty, Inc, App. 202 So 2d 457. 
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79. US—Johnston v Thomas, DCOhio, 275 
FSnpp 32 

80. Ndi—Cami^bdl v Ohio Nat Life Ins Go, 74 
NW2dS46b 161 Neb 653 

§ 119. Title to» or Possesgion of. 
Personal Property 

Library References 
Limitation of Actions 8»45. 

84b US—Dayton v James B Clow ft Sons, DC01, 
154 FSupp 108 

Ind—Newton v. Hunt, 103 NE.2d 445, 122 IndJkpp. 
146 

Md—Durst v Durst, 169 A 2d 755, 225 Md 175. 
NJ-aJjaettediaaKaelfev Snyder, 416 A 2d 862, 
87a 83 N J 478 

Tenn —Rucker v. Aymett, 212 S W 2d 659, 186 Tenn. 
672 

Tex—Fredierg v Seeuntm Inv Co of St Loun. Dv. 
App. 331 S.W.2d 825, err ref 

85. Idaho—State ex id Brooks v Overland Bevenge 
Co. 203 P2d 1009, 69 Idaho 126. 

Tenn.—Churdi of Christ Ibme for Aged v NashviOe 
Trust CO. 202 SW2d 178, 184 Tenn 629 

86. 01—Isham v Ciidhp, 179 NE2d 25. 33 m 
App2d2S4b 

Kan—Stateexrd Grassiev Masteiaon,561 P2d796b 
221 Kan 540 

Pa—Stookey v Hdeken. 41 LuzLegJRcg 131—Amer 
v QdAart. 31 WestOo 127 
Tex —Dessommes v. Desaommes, DvApp, 543 SW.2d 
165, err ref no rev err 

Utah—Ketchnm v. Lyon, 493 P2d 645. 27 Utah 2d 
• 138 

Wis—Jomt School Dist. No 1 of Dty of Chdton v 
Dty of Chilton. 253 N W.2d 879, 78 Wis.3d 52. 

87. US—Battte v Lawson, DCOkL. 352 FSupp 
156 

N J-CJ.S. died In Wmkler v Hertford Acc ft In- 
dem Go, 168 A2d 418. 423. 66 NJSuper 22 
Dd—Sdeeted Investments Corp v Dqr of Lawton. 
304 P.2d 967 

PU-Pnester v. Mdkmaii. 55 A2d 54a 161 Pa Super 
507—American Auto Ins Go v, Roaamilia, 36 
North. 102 

88. NJ-CJ.S, died in O'Keeffe v Snyder. 416 
A2d 862. 873, 83 NJ 478 



54 CJS 5 


Okl—Reynolds v BsgweU. 198 PJd 213* 200 Okl 
530->Riesingei^s Jeiirelen, Inc v, Robeison, App, 
382 P2d409 

89. NJ—CJJSL cBcd in Josqdi v Lesnevich, 153 
A 2d 349, 338. 56 NJ Super 340 
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90. U S^Kunstsaminluttgen Zu Wennnr v. Elicofon, 
DCNY„ 336FS11PP 829, affd, C A, 678 FJd 
IISO 

On.—Komegiy v Thompson, 278 S E 2d 14(k 137 Gt 
App 338, npp ifter remand 326 SE2d 792. 173 
GnApp 463 

OhK>-Odues v Ater, 73 N E 2d 513,148 Ohio St 89. 
172 A LR 693 

OU—Garr-WooIIey v Martm, App, 579 P2d 206 
Tfnie of claim of ownenliip 
NY—Vaadeihdt v Vandeihdt, 281 NYS2d 64a 28 
AD2d861 

92. US—Hamnekv Indianapolis HumaneSoe., Inc, 
CAlnd, 273 F2d 7, oeit den 80 Sa 671, 362 
US 919.4LEd2d739 

Gal—Gonsdlidaied Produce Go v Piqier, 224 PJd 
409, 100 CalAppTd 631—Ghioo Tractor, Inc. v 
Goyle,30GalRptr 196, 215 C A 2d 483 
Fla—Rood V Miami Air Gooditionmg Co, App, 193 
So 2d 216 

HI—Meeker v Summers, 388 NE2d 92a 26 lUDec 
919, 70 111 App 2d 328 

Ky.-^6hiison v Chavies Goal Co, 299 SW2d 629— 
Tuterv Arnold, 343 S W 2d 377 
MiU-Dunt V Durst, 169 A2d 733, 225 Md 173 
NY—Dwyer V Nassau County. 322 NYS2d 811, 66 
M^2d 1039 

Tenn—Crawford v Robmson, 231 SW2d 360, 191 
Tcnn 11 

Tex—Macihann v Madunm, CivApp, 269 S W 2d 826, 
err ref no rev err.i—Wiloox v St Mary's Umver- 
sity of Saa Antamo, Inc, CivApp, 497 SW2d 
782, set aside, app dism. Sup, 301 SW2d 875 

Decrae of disfaribiitioii 
(2) Other matters 

GU—Oiafaam v Bank of Cal Nat Ass'n, 17 Csl Rptr 
279, I97CA2d438 

94w Iowa—Perkus v GAy Nat Bank of Chnton, 114 
N.W2d 43, 253 Iowa 922 

Ky —Dauflfherty v Breeding, App, 333 SW2d 299 
La—LakeFirontLandCo v Department of Highways, 
31 So2d 28a 212 La 16-Faiaoo v Fatoul, 31 
So 2d 416, 212 La. 37—Milano v. Milano, App, 
243 So2d876 

Mont—Interstate M^ Go v Interstate Products Co, 
408 P2d478. 146 Mont 449 
NY.—In re Slover^s Estate^ 233 N,YS2d 613, 38 
M]sc2d71 

Okl—Potter v Qty of Pauls Valley, 437 P2d 240 
Tex.—Dunn V Rdianoe Life ft Aoc Ins. Gtx of Amer^ 
ica, OvApp, 405 $ WJd 389, err ref no rev. err 

§ 120. Actions Relating to Penalties 
and Forfdtnres 

Libzaxy References 
limitation of Actions 

95. US—US V. AppHng, D.CTex., 239 FSupp 
183 

Fla—O'Neil V Loram Nat Bank, App, 369 So 2d 378 
NY—Blamev Oaik,70NYS2d 92. 188Mac 924— 
Storer V. Riplay, 171 N.YS2d 14,12 Miic.2d 466 
NC—Holley v Coggm Pontiac, Inc, 259 SE2d I, 43 
N.C App 229, oerL den. 261 S E2d 919.298 N C 
806 

96. Aettoo hdd not borrod 
US-Smithv US,CATex.287F2d 299. 
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2. Forfhitiire action 

U.S—US V Three Thousand Two Hundred Thirty^ 
Do^DCAlaska. 167 FSupp 495 
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5. Fla—Wenck v Insurance Agents Finance Corp, 
App . 99 So 2d 883—Vance v Florida Reduction 
Gorp. App. 263 So 2d 383 

Mo—Garrett v Olizeu Sav Aas'n, App, 636 S W2d 
104 

Tex—Schmid v City Nat Bank of WidiiU Falls, 114 
S W2d 854, 132 Tex llS-Jcy v Fidelity Finance 
Go, CivApp, 60S.W2d 1041—B F. DittmarCo 
V Adlesmi. 75 SW2d IlOa CivAppL, revd on 
oth gids 80 S W2d 939, 124 Tex. 364 

W Va—CJJSL qpMtad at leagth in Snodgiam v. SnsonY 
Mobile HmneSales,lnc,244SE2d 321, 326,161 
WVa 588 

6. Fla—Wendt v Insurance Agents Finance Gorp, 

App. 99 So 2d 883 

8. Tenn—Dawson v Advance Mortg Corp, 336 
SW2d761 

Tex —De Wm v Republic Nat Bank of Dallas, Civ 
App, 168SW2d710 

10. Nev—MUlerv Yoik,S48P2d941,92Nev 226 

12. US—First Nat Bank of Binmnsham v Darnel, 
CAAIa, 239F2d801 

13. NC—Haanebrmk v Meyer, 267 SE2d 398, 47 
NCApp 646 

§ 121. Liabilities Created by Statute 
Library References 
Lumtation of Actions ^58. 

14b US—Guerrav Manchester Terminal Corp, C A 
Tex, 498 F2d 641. reh den. 303 F2d 367. 

Cal —Dnsooll v City of Los Angdes, 61 Cd Rptr 661, 
431 P2d 243. 67 C2d297 

Dd—In re International Re-lnsuianoe Corp, 86 ^2d 
647, 32 Del Ch 471—Sdilem v Babimoie ft O R, 
Co, 130 A2d321.36DdCh 342 

Fla—Wall V Johnson, 78 So2d 371—Kieser v Love^ 
App, 98 So2d 381 

lU—Kelly V Chicagj Park Dist, 92 N E 2d 782, 341 
Ill App. 37, revd on oth grds 98 N.E2d 738,409 
ni 91 

Ky—Department of Wdl&re v Fox, 240 SW 2d 63 

Mich—Pompey v General Motws Corp, 189 NW2d 
243, 383 Mich 337 

Mum—Beck v First Nm Bank of Minneapolis, 270 
NW2d281 

Mb—Buichdbeigv Chicago,B ftQR Co., App,289 
SW2d447 

Mont—Anowheid, Inc v Safeway Stores, Inc, 587 
P 2d 411, 179 Mont 310 

Nd>—In re Ernst's Guardianship, 62 N W2d lia 138 
Nd> IS 

Nevv-KeDar v Snowden, 489 P2d 9a 87 Nev 488 

NY.—Kanev SloyerForman, Inc. n9NYS2d 663, 
203 Misc 989-Oalewitz v Walter Peek Paper 
Ooip,143NY.S2d 402,afrd 161 N.YS2d 366. 3 
ADJd 741. app.den 163 NYS2d 363, 3 AD2d 
897—Napbhtano v Kennedy, 182 N.Y S 2d 913, IS 
Misc2d 397—In re Phekwood'k Win. 263 N Y S 2d 
106, 47 Miae2d 703 

NC-atyenv. City of Gastonia, 114 SE 2d 348, 232 
N C 372—Wdaon v. Grab Orehaid Devdopmeat 
Co, App, 169 SEJd sa 3 N.CApp 60a ailrl 
171 SE2d 873, 276 NC 198. 

OU—Hdlem v Local Federal Sav ft Loan Aasti. 232 
P2d 626, 204 OU 615-Keyes v Dyer, 243 P.2d 
7ia 206 Okl 323 

Pi—Henry v. Alleghony County, 169 A2d 874, 403 
Pa 272 

S D.—South Dakom State Veterans' Home v Nabonal 
Bank of South Dakoti, 233 N W 2d 40a 89 S D 
349. 

Tex.—Brazos River Autbonty v. Qty of Giaham, Civ 
App, 333 SW2d 247, affd m pan and revd m 
part, on oth grds, 334 SW2d 99, 163 Tex 167 

Utah-Beebive Sec. Ibiift and Loan v Hyde, 405 P.2d 
417,17 Utah 2d 130-Lesch v Anderson, 535 P 2d 
1241 

Gompdliiis refnatatemeirt of official or oflloer 

(3) Other instances 


US-James v Ambraae^ D.CViigm Ishads, 367 
F.SIIPP 1321 

NY—McGanless v Bneanu 242 NYS.2d 841. 19 
AD2d736 

CompamattoB of pabUc officer 
US-Omyv US., 124Cta 313-OiDup v U5.. I2S 
CtCL 135 

Gd-Clopton V. Scharrenberg, 233 P 2d S4b 106 CA 2d 
430 

Mms—S outh V O^iah County. 100 Sold 614, 232 
Miss 838 

Mo—Perkins v Sdneker, App, 641 S W.2d 432 

US—Hutchinson V US, 149 FSupp 136, 137CtCL 
889-Stevanus v US., 149 FSupp 633, 138Cta 
149-Sdiiffiiian v U.S. 319 F2d 886. 162 Cta 
646-Aoostav.US,320Fid382, 162aa631 
Gd—Philhs V. Qty of Santa Baibma. 40 GdRptr. 27. 
229CA2d43 

Del—State ex id. Carpenter V Boyce, 81 A 2d 294,7 
Terry 169 

loww-Rockenfidd v KnU, 46 NW2d 17, 242 Ibwn 
213 

La—State ex rel Murray v. Board of Trustees of Ftte 
Pennon Fund for Qty of New Oileana, App,, 239 
So 2d 613 

Minn—Bond v Johnson, 132 N.W2d 744, 270 Mum. 
179—Butler v Mmneapolis Pbboe Rdief Aas'n, 166 
NWldTOS 

NJ—Racev Board of Ed. of Town of Newton, Sussex 
County. 117 A2d 312, 37 NJSuper. 333. 

NY—Walsh V Andore, 311 NE2d 476, 33 NY2d 
SQ3,33SNYS2d329 

Llabflily of immidpalHy or piMic ollleaif 
Cd —Pssquinelh v State Business and Trsnqi. Agency, 
Dept, of Odifornia Highw^ Patrol. 119 CdJtptr. 
43a4SCA3d437 

Dd—Leibowitz v Hicks, 207 A2d 371, 42 DACL 
209 

NY-CityofBuffolov Mi«gio, 263 NY.S2d 603,47 
MBc2d 971, revd on oth. grds 275NYS2d698, 
Z7 A.D2d 633, afld 238 N.E2d 494, 21 NE2d 
1017,291 NYS2d 1 

Pa—In re Gontrollei's Subpoena Conoeiumg Profts- 
siond Ed Fbnd of AUegheny Connty Coranef's 
OfRce, 434 A2d 1323.62 Pa.Cmwlth 38. 

Serricas mdcrad to naadiy parait 
La—SuocesBion of Glaodi, App 4Or., 469 So.2d 1127, 
wnt den 472 Soild 919 
Violation of Wabh-Healoy Act 
US—UnexcelledChenuedCorp v US.,NJ.73SCt 
SSa 345 U.S 39. 97 LEd 821-^S v. W. H. 
Kistler Stsboneiy Cb., CA.Odo, 200 F2d 805- 
BiUen V. Mhcfaell, D C Pa., 166 F.Soppi 701. 
Petition heldhnrred 

US—Teiusch V US., aO, 288 FJZd 920-Manoapn 
Connty v. Amenean Pipe ft Const Co, D.CAnK., 
303 FSnpp 77, aSd, CA. 431 FJd 1143, cert 
den 91 set 923, 924, 923, 401 US 937, 28 
LEdJd 216-UJS v Qty of LeesvDIe, La., IXC 
La., 389 F.Snpp. 943 

Tex,—House Baddors, bw. v Pint Buanieai Inv, Coip,, 
QvApp, 448 S.WJ2d 829, err nf. no Kv eir. 
ClalB ttotited to damagM anataiacd wHUb llmt* 
tatioB period 

US—Hanover Shoe, Inc. v. Umted Shoe Mbdiineiy 
Onp, CAPb, 377 FAl 776, niH. m part and 
revd.inpartonolh.gnli.88 set 2224, 392 US. 
481,20 L Ed 2d 1231, fdi den. 89 S a 64,63.393 
US. 901, 21 LEdJM 188-Zeutb Radio Onp v. 
Hazehiiie Reaeardi, Inc, 111, 91 S.Ct 795, 401 
U.S 321, 28 L.Ed2d 77, reh. den 91 SQ 1247, 
401 US. lOlS, 28 LEiL2d 532. 

Violation of eSagrton Act 
US—Anaul Co V. Umreyal, be, CA.N.Y, 448 F2d 
872, oeit den. 92 S.a 68a two cases, 404 US 
1018, 30 L.Ed2d 666-Dnplan Corp. v. Oeenag, 
MiDiken, Inc, DCSC, 444 FSipp, 648, affiL m 
part, revd m part on oth. grds. CLA., 394 FJd 
979. oert den. 100 SQ 666, four cases, 444 US 
1015, 62LEiUd645,app after remand 690 FJd 
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380, celt den 103 SO 1893, i«o cases, 461 US 
914. 77 L Ed 2cl 283 

VIolatioiii of Shemin Anti-Thist Act 
US—Fontana Avation. Inc v Baldinella, CAMwh. 
37S F2d IIH cert den 99 SCt 281, 439 US 
911, S8LEd2d2S7 

Violatioii of Secnritles Act 
US—Biyant v Uluid. DCTex, 327 FSupp 439- 
Sbuman v Shennan, DCMd, 3S6 FSupp 911— 
Cook % Am. Inc, CAMaas, 373 F2d 685— 
Donm V Petroleam Management Gorp, C A Tex. 
576 F2d91 

DC—Stoppelman v Owens, DC, 580 FSnpp 944 
Ohm—Hild V Woodcrest As&'n, 391 NE2d 1047, 39 
OhwMisc 13, 13 003d91 
Tex.—Stone V Enstam, Qv App, 341 S W2d 473 
Thith In Lending Act 

US—Waditelv West, C ATenn, 476 F2d 1062, cert 
den 94Sa 161, 414 US 874, 38 LEd2d 114- 
Stevensv Rock Spnngs Nat Bank, C A Wyo»497 
F 2d 307, app after remand 338 F 2d 293—^Mun¬ 
son V Onin E Thompsoo Homes, Inc, DC 
Minn, 393 F Supp 152 

Ala—Danow v Beneficial Finance Go, Civ 370 
So 2d 1001, wnt den. Sup. 370 So 2d 1003 
WVa—Rdberts v Wagner Chevnlet-Olds, Inc, 238 
SE2d 901, 163WVa.539 

Copyright Act 

US—Rosette V Rambo Record Mfg Corp.DCNY, 
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Oorp, 317 NYS2d 590 65 MM.2d 195 

(5) Other wunntiea 

U S—Owen V. Gorabunon Engineenngp be, D C Va, 
279 FSnpp, 257—BnmiirAirwaya too v Cnitfai- 
Wnght Corp., CANY. 424 P2d 427, oert den. 
91 SQ 59.400 US 829,27 LEd 2d S9-01Cedb 
v.BoeiiigOo,DCN.Y. 335 FSnpp 1104-Iloff- 
man v A.B Chmiee Go, DCFO, 339 FSnpp 
1385 

Fk—Hendon v Stanley Home Products, be, App, 
225 SO 2d 551 

Wsdi—Ndson v Sponbers 318 P2d 951, 51 Wash 2d 
371 

Atdmofnla 

N.Y-Riven v Beifcdcy Soper Wadi, toe. 354 NY. 
S.2d6Sa44AD2d3iamii den.3S7NYSJd 
lOlO 45 AD2d 730 dU 335 NE2d 270 37 
NY2d 395. 373 NYSJd 39. 91 ALR3d 445. 

». US—MeaoskeyROo.toc V Wniht,D.CVa. 
363 FSnpp 223 


Implied wannlj hnached at tfaw of aah 
Dd-Oi Bum v a R D; toe, Super, 351 A2d 865 



NY—UmtronOnpfaiGBibe v. Mergnthiler LnxNype 
Co. 428 N.YS2d 241 73 AD2d 783 


XtaM of tatfaiy or dbeoveiy 
US-Ony V Bndfbid-While Ooqi., DCKan., 581 
FSnpp 725 

S2. Mich—Gree Gonchei, Ine v. FUnd Sopphen 
Inc;. 178 N W2d 101, 23 MichApp 67. afH m 
put 186 N W.2d 331 384 Mkh 646 



54 CJS 13 


LIMITATIONS OP ACTIONS § 140 

Pag* 65 


Implied warranty 

U S O'Sampson Const Co \ Fanners Co-op Elevator 
Co. Maishan. Okl. CAOkl, 382 F2d 643 
Tex —Puretex Lemon Juice; Inc v S Riekes ft Sons of 
Dallas, Inc. Civ App, 351 S W 2d 119. err lef no 
rev err -'-Summers v BransTord-Hinds Bldg Co. 
Civ App. 383 SW2d 947. err ref no rev err 

55. La—Dugue v Safety Oil Burners, App, 142 So 
161—Delahoussaye v Dommgues Chevrolet. Inc, 
App. 137 So 2d 356—Mid City Fmanoe Co v 
Coleman, App. 232 So 2d 918 
55. La—Prather v Massey^Feignson, Inc. App, 232 
So 2d 8a apfdication den 234 So 2d 195, 235 La. 
1101 

59. Utah—Chnstuusen V Utahr-Idaho Sugar Co»590 
P2d 1251 

52. La.—Whitten v Monkhouse; App, 29 So 2d 80a 
am 3SSo2d418. 213 U 651 

53. US—Braniff Airways, Inc v Curtiss-Wnght 
Coip.CANY.424F2d427.cen den 91SCt 
59. 400 US 829, 27 LEd2d 59-Green v 
MTD Products. Inc, CANC. 449 F2d 757— 
Cumberland Corp v E 1 DuPont dc Nemours ft 
Co.DCTenn. 383 FSupp 595 

Ark—Peterson v Brown, 227 SW2d 142, 216 Ark 
709 

Del — Johnson v Hodcession Tractor. Inc. 420 A 2d 
154 

Mass—Omm Flyutg Qub; Inc v Cessna Aircraft Go. 

315 NE2d 883, 366 Mass 154 
NY—Ontwaterv Mdler, 213 N Y S 2d 838—Munn v 
Seeunty Controls. Inc, (New York Corp). 258 
NYS2d 473, 23 AD2d 813—City and County 
Sav Bank v M Kramer ft Sons. Inc, 252 N Y 
S2d 224^ 43 Misc2d 731—Ibach v Grant Donald¬ 
son Service. Inc. 326 N Y S 2d 720. 38 A D 2d 39 
NC—Jarrell v Samsomte Corp. 184 SE2d 376. 12 
NCApp 673, oen den 185 SE2d 704, 280 NC 
180—Bradley v Lewis Motors, Inc, 184 SE2d 
397, 12 NCApp 685—Hager v Brewer Equip¬ 
ment Co, 195 SE2d 54, 17 NCApp 489. 57 
ALR3d861 

Term—Hargrove v Newsome, 470 SW2d 348, 225 
Tenn 4^ app dism, cert den 92 S Ct 953, 405 
US 907, 30 L Ed 2d 779 

54. US —Berg v Remington Arms Co, DCMich, 
245 FSupp 195—Wolverine Ins Co v Tower 
Iron Woiks, Inc, CAMass, 370 F2d 700- 
Boamsv LasarMfis Co,DCConn.330FSupp 
1134 

Ala—Sunmons v Ctemco Industries, 368 So2d 509 
La—Dugue v Safety Od Burners, supra, n 55 
Mich —Waldron v Armstrong Rubber Go, 236 
NW2d 722, 64 Mich App 626 
NJ—Biocraft Laboratories, Inc v USM Corp, 395 
A 2d 521, 163 NJ Super 570 
N.C—EmployeisGosimiercial Union Go of America v 
WestinabouseElec Corp, 190SE2d364, 15NC 
App 406. 

Wash—Nelson v Sponberg, 318 P2d 951, 51 Wash 2d 
371 

Delivery mny yeaif befiure inetalfartlim 
N J—Rosenau v Qty of New Brunswick, 224 A 2d 
689, 93 NJ Super 49 Mod on oth grds 238 
A2d 169,51 NJ 130 

Implied warranty 

Ga—Everhart v Rich’s Inc, 196 SE2d 475, 128 Ga. 
App 319 

NY—Heller V US Suzuki Motor Corp, 477 N E 2d 
434,64NY2d 407,488NYS2d 132 
Or-Sponseller v Mdtebeke, 570 P2d 974, 280 Or 
361 

55. US—Berg v Remmgton ArmsGo, DCFa, 207 
FSupp 65 

Fla—Creviston v General Motors Corp, App. 210 
So 2d 755, quashed. Sup, 225 So 2d 331 
NJ—Rosenau v City of New Brunswick, 224 A 2d 
689. 93 NJSuper 49 Mod on oth grds 238 
A2d 169,51 NJ 130 


Property damage from defective motor vehicle 
Va—Caudill v Wise Rambler. Inc. 168 SE2d 257, 
210 Va 11 
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55. U S—L E Talcott ft Sons. Inc v Aurom Corp, 
DCDd, 176 FSupp 783, op supp 181 FSupp 
S81.aird.CA.280 F2dl28 
Del —Gaffney v Unn Crane ft Shovd Corp, 117 A 2d 
237, 10 Terry Super 381 

Kan —Fiteto Const Co v Ameruan Hoist ft Demck 
C0 , 457 P2d 1,203 Kan 741 
NY-James Talcott. Inc, v Le Boo Slax. Inc. 87 
NYS2d 509, 194M1SC 620-8chwartzv Heyden 
Newport Chemical Cbrp, 237 NYS2d 714, 12 
NY2d212.18SNE2d 142, 4 ALR3d 814, am 
on oth grds 190 N£ 2d 253,12 NY 2d 1073. 239 
NYS2d 896. cert den 83 SO 1697. 374 US 
808. 10LEd2d 1032 

Fa—Budget Charge Accounts, Inc v Shapson, 35 D ft 
C 2d 724, 13 Bucks 499 

68. US—CJJ5. cited m Howard v Umted Fuel Gas 
Co. DC W Va, 248 FSupp 527. 532 
59. Cal-Aced v Hobbs-^esack Plumbing Co. 12 
Cal Rptr 257, 360 P 2d 897. 55 C 2d 573 

Heatliig plant 

(2) Other mstances 

Fa—Perry v Auguttme, 37 D ft C2d 416 
Time of dbcovery of breadi 
Cal —Kaiaer Cement ft Gypsum Corp v Allis-dial- 
mers Mfg Go, 111 Gal Rptr 2ia 35 C A 3d 948 
Coim —Rempe v General Eec Co, 254 A 2d 577. 28 
Conn Sup 160 

73. NC—Styron v Lomaii'Garrett Supply Co, 171 
SE2d41,6NCApp 675 

75. US—PPG industries. Inc v Industnal Lami¬ 
nates Corp. CALa, 664 F2d 1332 
Cal—Aced v Hobbs-5esack Plumbing Co, 12 Cal 
Rptr 257, 360 P2d 897, 55 C2d 573 
La—Mid Qty Fuiince Co v Coleman, App, 232 
So 2d 918 
Sale of hooae 

La—^Hennehiig v Whitmore, App. 140 So 2d 257— 
Brown v DauziU, App, 157 to 2d 570 
Repraentatioiis hy aeller that repairs wonld 
remedy defect held necenqiy 
Okl—Bowman v Oklahoma Natural Gas Co, 385 P2d 
440 

Rule not followed 

US—Bobo V Page Engineering Co, DCPa, 285 
FSupp 664, affd, CA, 395 F2d 991—Bmkky 
Co v Tdedyne Mid-Amenca Corp.. C A Mo, 460 
F2d276 

Mich-Zahler v Star Sted Supply Co. 213 NW2d 
269, 50 Mich App 386,68 ALR3d 1271 

§ 139. Breach of Covenants in Sale 
of Realty 

75. US—Roemhild V Jones.CAArk, 283 F2d70 
Ala-'Cook v Exchange Realty ft Mortg Go, 374 
So 2d 1339 

Fla-Rowell v All, App. 352 Sa2d 90S 
NY—Shapiro v Long bland Lighting Co, 418 NY 
S2d 948,71 AD2d671 
Okl—Man v Beard, 302 P2d 132 
Or.-Spoiisdler v Meltebeke, 570 P2d 974, 280 Or 
361 

77. US—Roemhikl v Jones, DCArk, 178 FSupp 
609,affd.CA, 283 F2d70 
Ark-TUnmoos v Qty of Momhon, 299 SW2d 647, 
227 Ark. 421-Wood v Setldf, 320 SW.2d 655, 
229 Ark 1007 

Colo—Kmffin v Golotado Western Development Qx, 
App, 622 P2d 586 

Fla—Kdley v Qty of Cocoa, Appi, 188 So2d 862 
La—^Bruoe v Siinonson Investments, Inc, App, 197 
So 2d 754, affd 207 So 2d 36a 251 U 893 
NY—Butova Watch Go. bic v Cetotex Corp, 389 
NE2d 13a 46 NY2d 606, 415 NYS2d 817 


NC-Shufotdv Phillips,70SE2d 193,235NC 387 

Tex —Schneder v Lipsocxnb County Nat Farm Loan 
Ass’n. 202 SW2d 832. 146 Tex. 6a 172 A.LR 
1—Mornson v Howard, CivApp, 261 SW2d 
9ia err ret no rev err—Fudge v Hogge, Qv 
App. 323 SW2d 663-Sehoeiihab v Ooae Qv 
App, 451 SW2d 597 

Warranty of lease 

(2) Other matten 

Wadi—Ennis v Rmg, 341 P2d 885. 56 Wadi 2d 465, 
mod on oth. grds and reh den. 353 P 2d 95a ^ 
Wadi 2d 465 

Action time barred 

US—Stede v Bdmont Trailer Sales, Ine, DC Mb, 
445 FSupp 53 

The time of breach varies with the 
particular covenant^* 

773. Colo—Bernklau v Stevens, 371 P2d 765, ISO 
Cbto 187.95 A.LR 2d 905. 

NY—Gemmi Typographers, Inc v Mergenfhaitor Li¬ 
notype Co. Division of Ehra Corp, 368 NyS2d 
210,48 AD 2d 637 

Term-Mid-South Milhng Go., Inc. v. Loret Fsims, 
Ine S21SW2dS86 * 

78. Ark—Tmunonsv Qty ofMbrnltOtt, 299SW2d 
647, 227 Ark 421 

Colo—Bernklau V Stevens, 371 P2d 765. 150 Goto. 
187, 95 ALR2d90S 

m—Brownv Lober, 389NE2d 118a 27 lUDee 78a 
75 III 2d 547 

Vt—HuU V Federal Land Bank of Sptmgfidd, 353 
A2d577. 134 Vt 201 

79. Fa—Moiivecz v Hillinan Coal ft Coke Co, 18 
Som 4a revd on o(h, grds 141 A.2d 57a 393 Pa. 
289 

|Mte<5 

80. Utih-AM^^liVtoaCa V OufeSttPUm 

81. Restrictive cotenants 

La—Snoddy v MayaR App, 309 So 2d 395, wnt den., 
top, 313 So 2d 602 

82. Ky —CJ.S. diedli Lomsvdle ft NadiviUe R Co. 
V Pierce; 230 SW2d 43a 43a 313 Ky. 189, 17 
ALR2d 1244 

83. Vt—Hull V. Federal Land Bank of Sprmgfleld, 
353 A 2d 577. 134 Vt 201 

85. Aik—Timmons v Qty of Momltao, 299 SW2d 
647, 227 Ark 421 

Wsdi—Foley v Smith, 539 P2d 87a 14 WadxApp 
285 

Covenant to defend 

(3) Other matters 

Ksn—Wilder v Wilhite; 376 P2d 797, 190 Kaa 564 

Aficnml It commencement of a ct ion by third 
peraoB 

Odo—Bernklau v Stevens, 371 P2d 765, 150 Goto 
187. 95 ALR2d 90S. 

88. Colo—BernUau v Stevens, 371 PJ2d 765, ISO 
Cbto 187,95 A.LR 2d 905 

§ 140. Contracts of Guaranty 
Library References 
Limitation of Actions «»46(10). 

89. us— US V Ftodity-Baltunoie Nat. Bank ft 
TniitGo.DCMd, 166 FSupp 1 

CSL-Btoom V Bender, 313 P 2d 564 48 C 2d 793. 

La—Bonura v. Chnstiana Bros. Poultry Go of Gretna, 
Ine, App. 336 So 2d 881, wnt ref, Sup. 339So.2d 
II, wnt ref. 339 8o2d 26, application not eon- 
sideKd 339 So 2d 26 

Mma—Nelson v Hacking, 29 N.W2d 884 225 Mum 
125 

NC—Oties Service Oil Oo v. Howell Od Ox, Ine, 
237 SE 2d 921, 34 N CJkpp 295. 
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Wi&—In re Bitker*s E^ute, 10 N W 2d 449. 2S1 Vnn 
53d 

Gnsrasty of stndttit km 

Gt »Lewi& V State oT Ne» Jersey Dept of Higher 
Educ, 302 SE2d 128. 16S GaApp S74 
90. Cob-Gane v Behsle. 184 P2d 869. 117 Goto 
180 

Or—Eustis V Park-O-Lator Corp. 435 P2d 802. 249 
Or 194^ idi den 437 P2d 734^ 249 Or 194 
Pa—Budget diaige Aoeounts. Inc v Shapioa ft 
Schwartz, 3S D ft C2d 724, 13 Bucks 499 

1006 66 

9L Gorni—Bew:h v Beach, 107 A 2d 629 
Tex—Holland v Ftrst Nat Bank in Dallas, OvApp, 
597SW2d406 

Fnrticiilar contracts of Bnanuify 
(n)U.S—Texas Water Supply Gbrp v RFC. 
CATex„ 204F2dI90 

Cai-Bloom V Bender. 313 P2d 568, 48 C2d 793 
Mo—Ballwin Plaza Cocp v H B Deal Const C6, 

462 SW2d 687—Neal v Laclede Oas Co. App, 

517 SW 2d 716 

N Y —Teepdl v Jeflerson County Sav Bank, 144 N Y 
52d ^ 4 Mise2d 191—Eisentha] v SehatZbeiR. 

240 NYSZd 547. 39 Misc2d 330 
OU.—Rucker v Rquiblic Supply Cb. 415 P.2d 951 
Tex—Ray v Spencer, OvApp, 208 SW2d 103, err 
ref 

93. Ky.—Andmig v Benkets Bond Co, 411 S W 2d 
689, 31 ALR3d 1277 
Goanniy of prior indorseiiients 
US—US V Manufhcturers Hanover Trust Co, DC 
NY.231FSIIPP 160 

§ 141. Conttacts of Indemnity 
Libraiy References 
Limitatkm of Actions 6»56. 

Pi«e67 

95. U.S—New Yot Cent R. Go v Colonial Stores, 
Inc, DCCHnOk 332 F.Siipp 531 
Oil—US Credit Bureau v dans, 179 P2d 36, 79 
Cai App2d 85-De U Forest v. Yandle, 340 P2d 
52, 171 C A 2d 59—Fidelity ft Depout Co ofMd 
V Whitson, lOCalRptr 6, 187CA2d7S1-Gen- 
tial Sur ft Ins Coq> v Foley. 22 CaiRpir 504, 

204 C AJd 738—Sunset-Steraan Food Go. v Bon- 
m, 36 Qd.Rptr 741, 389 P2d 133, 60 C2d 834 
Colo—Duncan v Scihuscer-Graham Hones, Inc, S78 
P2d637, 194Cblo 441 

Del—Chesapeake Utdihes Coip v Chesapeake and 
PMoinac Tel Go of Maiyliiid, Super., 401 A 2d 
101, cbxified 415 A2d 486 
Fla—Dwis V. Wilhans, App, 239 So 2d 593 
m—Knth V, Fomston State Bank, 109 NE2d 795, 

348 IlLApp 581—Super Vain Stores, Inc v Stom- 
puiiX0b26l NE2d83a 128XUApp2d243 
Lfcr-Booth V FiRpMo's Fhnd Ins Oo, App, 197 
So2d 352, writ ref 199 So2d 915, 250 U 897. 
appi after renand 207 So2d 925, afid 218 So 2d 
58a 253 La 521, 28 AL.R3d 573 
Md—Ene Im. Exchange \ Gslvert Fhre Ins Go, 252 
A2d 840, 253 Md 385 

Mo—Simoa v Kansu Qty Rug Co, 460 SW2d S96 
NY-Sniav QtyorNdvYork,69NYS2d6S3,272 
AppZhnr 782—Frost v Qty of New York, 73 
N YS2d 811, 190 Mue 197—Unser v. Bsumiin, 

151 N.YSJkl 466, 2 Misc2d 61Q-Motor Vehicle 
Aoe h d emnifi ca i ion Coip v Oddbeig, 317 N.Y 
S.2dl 846, 65 Mueld 778 

Fa^—Baker's Ex’is v Mentzer, 51 Lane Rev 353—In¬ 
surance CO of North Anma v Gamahan, 284 
A2d728,4461>a 48 

Tex—Russell v Lemons, QvApp, 205 SW2d 629, 
err ref no rev err—Ciawfiinl v. Lawyers Sur 
Gorp, QvApp, 321 SW2d 640^ err ref no rev 
esT—FfshcTa Rue Fiinutun v. Rne Food Madeet, 
QvApp, 474 SW2d 539, err. dwn. 

Wia—Gunma Tan Edaeatniisl Foundatum v Ohio 
Gas. In. Go, 165 N.WJd 133, 41 Wii2d 675. 
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96. LS—WiUufflS V Globe Indent Co, CAArL. 
507 F2d 837. cert den 95 SO 1679. 421 US 
94g.44LEd2d 101 

Title insnniice 

Cal —Hall by Goodett v San Jose Abstract ft Title Ins 
Cb. 342 P2d 362, 172 CA2d 421—Hansen v 
Western Title In Co.. 33 CalRptr 668. 220 
CA2d 531,98 ALR2dS20 

97. US—Bendix-Wesunghouse Automotive Air 
Brake Co v Lairbbe Die Cisung Co. DCColo. 
427FSupp 34 

NY—Bay Ridge Air Rights, Inc v Sute, 394 NY 
S2d 46A 57 AD2d 237. app. dism 36S NE2d 
285, 42 N Y2d lOia 398 N YS2d 535, affd 375 
NE2d29.44NY2d 49,404NYS2d 73 

TUrd-paity actkms 

US—Thoniton v Town of Hull DCMau, 515 
FSupp 715 

La.—Oiieans Pansh Sehod Bd v Pittman Const Co, 
Inc, App. 384 So 2d 573 

NY—Tua Intern Airlines, SA v. Rolls Royoe of 
England, Liinited. 263 NYS2d 269, 47 Misc2d 
771 

98. US—McCloskeyftCb.lnc V Wii^t.DCVa, 
363 FSupp 223 

Md—Levin v Fnedman. 317 A 2d 831, 271 Md 438 

99. US—Mangone v Moore-McCormack Luies, 
Inc, DCNY. 152 FSupp 84S—Brenham v 
Southern Pac Oo. DCU, 328 FSupp 119, 
afid, C A., 469 F2d 1093. cert den 93 SQ 56^ 
409 US. 1061. 34 LEd 2d 513—Austin v North 
American Forest Products. CALa, 656 F2d 
1076 

Cal—National Auto ft Cu Ins Cb v Amge, 215 
P2d 13. 34Cal2d 806 

La —Philip R Farnsworth ft Co. Inc v State; Dept of 
Highways. App, 277 So 2d SOQ, writ den Sup, 281 
So 2d 74(k-Gttidry v Hoc^Iiets, App 4Qr, 411 
So 2d 629 

NJ—Adler's Quafaty Bakery, Inc v Gaseteru. Inc, 
159A2d 97,32NJ 55,81 AL.R2d 1041—Breen 
V New Jersey Mfrs Indem Ins Oo., 232 A 2d 49, 
IQSNJSuper 302,ami 263 A 2d 802, 109 N J Su¬ 
per 473 

N Y —Lanser v Baumnn, 151 N Y S 2d 466; 2 Muc 2d 
610—Wmn v Peter Bratti Associates, Inc, 364 
NY.$2d 137, 80Misc2d756 
Tex—Hudson v Hinton, QvApp, 435 SW2d 211. 
Tblling miwfag of 

US—Universal Underwriters Ins Co. v Security In¬ 
dustries, Inc, DCWash, 391 FSupp 326. 

Rnle not applicniile 

DC—Aetna Cu ft Sur Co v Windsor, App, 353 
A.2d684 

1. US—Jamu McWiUians Blue Line v Esso Stan¬ 
dard Od Go, DCNY. 123 FSupp 824 

Mich—littumnce Co oTNuth America v Southeast- 
era Elec Co., Inc., 275 NW2d 255, 405 Mich 
554 

SnbrogitkMi rhsht of insurer 
US—Orest American Ina Cb v U.S., CANY, 575 
F2d 1031 

2. US—MarubenHlula fAmcmiOi Inc v Ttfto Kai- 
un Kabusfaiki Kanha, DCTex, 327 F.Siq>p 519 
—Index Fbnd, Inc. v. Hugopun, DCN.Y, 91 
FR.D 599 

CaLp-Vegetable Od Products Co v Superior Cbun ibr 
' Los Angelu County, 28GsLRptr 553, 213 CA2d 
252—Lmooln v Narom Devetopment ODh 89 Qd 
Rptr. 128, 10CA3d619 

Fla—Oaiiiu v MacAnhur, App, 254 So2d 8, app 
after remand 286 So.2d 608—Fireman's Fbnd lu 
Co V Rpjss, App 3Dift, 409 So2d 1166; app. 
after remand 447 So 2d 1023 
lU—Pink v Sarelas. 82 N.£2d 378, 335 lUApp. 372 
Ky—Com Dept of Tramp, Bureau of HighwiV* v 
AU Points Const. Co, App., 366 SW.2d 171 
Md.—Read Drug ft Chemical Go. of Baltimore Qty v 
Colwin Qnst. Co, 243 A.2d 548. 250 Md 406 
Minn—^£tiia Gu. ft Sur. Co v Bros, 33 N W.2d 46, 
226 Minn 466 
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Mo-AUen v Allen, 270 SW2d 33, 364 Mo 9SS 
NY-Smith V Smucker, 100 N YS2d 33, 198 Mne 
944—Musco V Cc***e, 254 NYS2d 589, 22 
AD2d 121 

NC^Amencan Nat Fire Ins Oo v Gibbs, 133SE2d 
669, 260 N C 681—Hager v Brewer Equipment 
Go,]9SSE2dS4;17NCApp 489,37ALR3d 
861 

Wadi—Earley v Rooney, 299 P2d 209, 49 Wash2d 
222—Uitan Const Co, Inc v Seattle Uibn 
League; 533 P2d 392, 12 Wash App 935 
Action by agent agsinst prindiml 
(3) Other aettons 

RI—Jonklau v Silverman, 370 A 2d 1277, 117 RI 
691 

4. US—Sorensen v Overiand Corp, DCDd, 142 

FSupp 334; aim. CA. 242 F2d TO-DeD v 
American Export Lines, Inc, DCNY, 142 
FSupp SIl—Moffat v Metrppbbtan Gu Ins Go 
oTNew York, DCPa, 238 FSupp 165—Wolve^ 
me Ins Co V Tower Iron Works, Inc, C A Msss, 
370F2d700 

Csl—Aerojet General Corp. v D Zdmsky and Sons, 
S7GaiRptr 701, 249 C A 2d 604 
Conn—Ryder v Hertz Corp, Super, 269 A 2d 32,29 
Conn Sup 9 

Fla—Gilbert v American Cu Co of Readme Ph.. 
App, 219 So 2d 84—CJJS. ated in Oontmental 
Gu Go V Florida Power ft Light Co., App, 222 
So 2d 58, 60—CJ.S. cited In demons v Flagler 
Hupital, Inc. App. 385 So 2d 1134. 1135 
Tex —Lawyers Title Co of Houston v Authur, Qv 
App, 569 S.W2d 578 

5. US—Frost v Davis, CAFIa, 346 F.2d 82, rOh 
den 356 F 2d 513 

Mo—Missouri Pac R Co v Rental Storage ft Transit 
Co, App,S24SW2d898 
Contract held ambignoas 
Fla—Gainu v MacArthur. App, 254 So 2d 8, app 
after remand 286 So 2d 608 

6. Tex—Hernandez v Great Am In Go of New 

Yoik,464$W2d91 

9. US—Carulofr v Amerson Radio ft Fhooogrqih 
Corp, CANY, 445 F2d 873—MeCloskuy ft 
Co. Inc V, Wnght, DGVa, 363 F.Supp 223 
Csl—CJiS. quoted in General Brewing Corp v dark, 
TOCdRptr 907, 908, 264 C A 2d 518. 

Fla—CJS. citad la Mims Crane Service; Ine v. Insley 
Mfg Cbrp, App., 226 So 2d 836; 840 
Kan—Rotroadv Kansu Power ft Ltsht Oo, 388 P 2d 
832, 192 Kan 343, 

La—Edward Levy Metals, Inc v New Orlean Pubhe 
Belt R.R., 148 Sa2d 58a 243 La. 860-LeBlanc v 
Big Jim's, Inc, App. 252 SoJd 181 
NY-dements v Rockefdter, 76 NY.E2d 493, 189 
Mtse 88a-Levinev,Miteer.229NY.S2d433,16 
AD2d99a 
Tbne of payment 

US—U S V BeUaid, CAU, 674 F2d 330 
Mont—St, Paul Fkre ft Marine Ins Co v Tliompsqn, 
451 P2d 98, 152 Mont 396 

§ 142. Contracts of Bailment in 
General 

11. Csl —CJS. eftnd iq Niiya v Goto; 5 Qd Rper 
642, 647, 181 CA2d 682. 

Ohio-CJS. died in Houser v Ohio Histoned Sob. 
403 NE2d 965, 968, 62 Ohio St 2d 77.16 0.a3d 
67 

P88e69 

12. Gal-Nuyav.Qoto.SCalRptr. 642, 181 CA2d 
682 

N Y—Pme Hill Concrete Mix Corp v AltoGorp,267 
NYS2d 658. 25 AD2d 60a dM. 226 N.E2d 
314; 19NY2d77a 279NYS2dS26 
14; Gd—Nnynv. Goto, 5 Cd.Rptr 642, 181 0 A 2d 
682^Bufiuiov Qty and County of San Finsneiaeo, 
43CdR|itr 223. 233 CA2d61 
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§ 146. Instruments for Payment of 
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Ala—CJ.S. cited in Brown v First Nat Bank of 
Montgomery. 75 So 2d 141, 142, 261 Ala 565 
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DCFS. 120FSnpp 549 

Ala—Stateexid Boswdlv City of Montgomery. Civ, 
350 So 2d 73 

Ga—Fagdson v Ffister Aluminum Corp, 137 SE2d 
313. 109 Ga App 663 

Mss—MiteheU v Town of Magees 51 So2d 198 
N Y —Radish v 91 N.YS2d 459 
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NY—Blum V Good Humor Corp, 394 NYS2d 894, 
S7 AD2d911 

Fh.—Wnek v Boyle, 92 A2d 701. 172 PaSuper 222, 
icvd on oth gids 96 A2d 857, 374 Fa. 27 
Tex—Nelms v Chazanow, QvApp. 404 SW2d 359 
Va—McKay v Cttizens Rqnd Transit Co, 59 $E2d 
121. 190 Va 8S1, 20 ALR2d 918—Nationwide 
Mut Ins Go v JewdTeaGo,ll8S.E2d646.202 
Va 527 

Wis—State Farm Mut Auto Ins Co v Schara, 201 
NW2d 758, 56 Wis2d 262, S7 ALR3d 921 

CXintrlbittion between eotenante 
Gal—Regalado v Regalado, 18 GalRpcr 468. 198 
CA2d549. 

Ihird-pnrty actions 

US—Thornton v. Town of Hull, DCMaas. 515 
FSupp 715 

Fla—Showell Industries. Inc v Hoimcs County, App. 
IDist.409So2d78 

Oa.—Evansv Lukas, 230 SB 2d 136,140 GaApp 181 


La —Matt v Cox, App I Cir. 408 So 2d 389, app after 
temand 478 So2d 918, writ den 479 So2d 913 
NY—Taca Intern Airlines, SA v Rolls Royce of 
England. Lumied. 263 NYS2d 269. 47 MiseJd 
771 

Tex—B Paso Const Co v Reid. QvApp. 480 SWJd 
15. affd and revd m part on oth gids 498 $ W 2d 
923 

Setdement 

La.—US Fidehty and Guar Co v Saftoo Ins. Co. 

App. 1 Qr.420So2d484 
84. US—Northwest Airhnes, Inc v Qknn L Mar^ 
tin. Go, DCMd, 161 FSupp 451 
Pa—Hughes v Fran. 429 A2d 9. 286 PaSuper 419. 
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88. NJ—McGtonev Gofbi. 279 A2d811S9NJ. 
86 

90. NY—Bernstonv Uebowitz. 237NYS2d661 
38Misc2d621 

91. Va—Van Wmekd v Carter, 95 S£2d 148,198 
Va 550 

§ 161. Neglect of Duty Arising from 
Contract 

97. US-FOedman v US. 153 FSupp 794, 139 
Cta 530—Hood v McGonemy, DCDd. 33 
FRD 435 

Gal—Lanson v Cedars of Lebanon HospitaL 218 P2d 
604 97 GalApp2d 704-Siiniiioiis v. Bank of 
America,NT ASA. 323 P2d 1043, lS9CA2d 
566—Mack v Hugh W Gomstock Asioeiates. Lie. 
37 QdRptr 466, 225 C A 2d 583—Faao v. Hay^ 
hurst, SS CalRptr 37a 247 CA2d 20a 
Conn—Kennedy v Johns-Manvilk Saks Gorp, 62 
A 2d 771. 13SC0nn 176 

DC—H Herfiirth Jr. Inc v. Acker. CA. 177 FJd 
38. 85 USAppaC 158 

Fla—Fndky v Dade County. App, 187 So2d 48— 
Meyer v Roth, App, 189 So2d 515, oert. den. 
Sup. 198 So 2d 29 

Ga—C^hne Realty Inv, Inc v Kmuanaky, 194 
SE2d291, 197 GaApp 478 
111—M A Feliaan Co v WJOL. Inc. 243 NE2d 33. 
104 01 App 2d 66 

Ind-Shidelerv Dwyer. 417 N EJd 281,275 Ind 270 
NH—Roberts V Richard A Sons, Inc., 304 A.2d 364, 
113 NH 154 

NC—Sellers v FOednefa Refrigeratois, Inti. 194 
SE2d 817. 283 NC 79 

Tex —Ridglea Interests, Inc v Oencnl Luniber Go, 
QvApp, 343 SW2d 49 a eir ref no rev err, 

Action aocmed when overpeymenti made 
US-US V Kass.CAFla.,740F2d 1493 
Arehitect 

US-Federal Reserve Bank of Rjehmoad v. Wright. 
DCVa. 392 FSnpp. 1126 

N J-O'Gonnor v Altus, 303 AJd 329. 123 NJ.Super. 

379. affd 335 A2d 345, 67 NJ 106. 

N Y —Sears, Roeibiiek A Co v Enoo Asaoeiates, 370 
N YS2d 338. 83 MiicJd 332, 383 N.Y.SJd 613. 
54Aa2dl3.iiiod on oth. gids 372NE2dS55. 
43 N Y 2d 389,401 N Y S 2d 767. 

Okl-WOlB V Blaek and West. Arduteeti; 344 PJd 
581 

Wis.—Milwaukee County v Schmidt. Oaiden and Enk- 
son, 168 NW2d 359. 43 W«2d 445-Colien v 
Towne Realty, Inc, 194 N.W2d 298. 54 Wis 2d 1 
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Tex.-Atkinsv CfQslaiid,417SW2d lSa26ALIL3d 
1431 

Sarreyor 

US-Knudson v Weeks. DCOkL, 394 FSupp. 963 
Dd—Lembert v Gihnora Super. 312 A3d 333 
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§ 161 LIMITATIONS OF ACTIONS 
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2* tS—Hood V McCunnn>. DCDct, 53 FRD 
4»5 

3. Micb—CJS, cited in Vfiliuuns v Paigar 215 
NW2d 149, 157, 391 Mith 0 

otcd IS Thome v Jolinson, 4S3 SW2d 

651 660 

N \ -Cerala v T.ile Guarantee Co. 2SS N Y S 2d 464. 
45 Mtti.2d986 

§ 162. Effect of Taking Security for 
Debt 


Particniar acoMiiits hdd within role 
(2i Ga—^eargin v Branblett, 156 SE2d 97. IIS 
GaApp 862 

Ohio—Neiiz V Williamb, App, 101 N E 2d 394 
<3r Other accoonts 

La —Pelican State Associates, Inc v Winder. App. 208 
So 2d 355. reinstated 219 So 2d 500. 253 U 697 

AppKcatlon of pnymenfi 

<3> Other instances 

Tex—Champlin Oil A Reiining Co \ Chastain, 403 
SW2d376 


5. Fla—Tnsis Co v Ma»es. 36 Sold 264. 160 Fla 

375 

Kj -Han v HiU, 203 S W 2d 13. 305 Ky 216 
Miss—Peoides Bank A Trust Co v Koisey, 385 So 2 d 
. 61S 

Mo—Rice V Hughes, 208 SW2d 821, 240 Mo App 
35 
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6 . Kan-Schnug v Schnug. 454 P 2d 474, 203 Kan 

380 

N Y—Anistiong v Gennain, 98 N\ S 2d 946 
UmifationB hold not to hnre nm 
Ala —Cunpingham v Andress, 103 So 2d 722, 2e7 Ala 
407 

ni—^Miller % Ftedenck*s Brewing Co, 92 N E2d 108. 
4051U 591—Niehauss Niehaus, 120 N E 2d 66 .2 
HI App 2d 434 

lown-Watkms v Watkins, 31 NW2d 354, 239 Iowa 
325 

9. U-Seott V Cofkern. 9l So2d 569, 231 La 368- 

Fint Nat Bank of Shreveport > Queites. App, 
253 So 2d 123 
49 CJ p 955 note 21 
Valna of lecnrity i 

U-SuccesBionorPicaid, tlS So2d 817, 238 U 455 

Acomal on ratmn date 

La—Kreppem v Demaxcst, App, 120 Sold 301 

10. La—Cush V Sucoessioa of Hailey. App., 344 
So 2d 83 

§ 163. Accounts 

Libnuy References 
Limitation of Actions ^53(1) et 
seq. 

Coibin on Contracts § 953. 

11. DC—Rodihiigv Anderson, CA. 257 F2d 615. 
103USApp.D,C 237 

Mns—Evanovieh V Hutto, 204 So 2d 477 
Pa— MangieA v Tutelo. 33 West Go 97 
Tex—Roberts v Vemoo Mud Co, CnrApp. 324 
SW2d 237—HeathingUn v Heatuigton Lumber 
Ca.,OvApp,420SW2d252 

SeteMde ordar by goyemment for pudiaae of 
beef 

USw-Saveibeig v. US, 135 oa 436 

§ 164. — Open Book Account 
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13. US—Kerr-McOee Chemical Goip v. Hama. 
CATei., 442 F2d 1109-In re VaDes Mechanical 
lodutnes. Inc. KrtcyOa, 20 BR 350. 

Ana-Wiqg V Jimenex, App,S60P2d 12S3.114 Am 
346 

Ark.—Boatner v. Gates ftpos. Lumber Co., 275 SW2d 
627,224Axk 49A 51 A L R 2d 326 
Oa—Leonard v GUsanan. 106SE2d 362, 98 Oa.App 
715 

Mns—MeArtbur v Acme.Mechanical Oontiactois, 
Jne., 336 So 2d 1306 

ND—ErenUdv Erenfeld. 196N.W2d406 
Tex—GJJS. cited b Roberta v Vemon Mud Go, 
On App,, 324 SW2d 237, 239. 


Action not barred 

Am—Krumtum v Burton, 532 P2d 510. Ill Am 
448 

14. Neb—T S McSiiane Co. Inc v Dommion 
Const Co. 278 N W 2d 396, 203 Neb 318 

15. Ca! —Biltmore Press v Usadel. 86 Cal Rptr 233, 
6CA3d896 

La—GuHboast Newspapers, Inc v Cart. App. 331 
So2d 177, wnt den 334 So2d 230 

16. Cai—Rosati v Heunann, 271 P2d 953, 126 
CA2d51 

17. DC—E P Hmkel A Co v Washington Carpet 
Corp DC App. 212 A 2d 328 

La—Freiberg v IbnAert, App, 213 So 2d 104 
Moat —CJJS. cited in State % Byrne, 330 P 2d 38(k 
383. 137 Mont 113 

Wash-Wilson's Estate s Livingston, 307 P 2d 902. 8 
Wash App 519 

§ 165. — Mutual Accounts Cur¬ 
rent 
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21. US—Istnmian $S Co v US. DCNY, ISO 
FSupp 191—Brown \ Consolidated Fisheries 
CO DC Dei, 165 FSupp 421-CJJR qnoled at 
length in Jor^n v US, DCWis, 180 FSupp 
950, 932—Hunt Process Co v Anderson, CA 
NM.4SS F2d700 

Am—CJJS. Uack letter lummary quoted m Contuien- 
tal Cos Co V Grabe Bnck CO, 401 P2d 168, 172, 
1 Am App 214—Krumtum v Burton. 532 P2d 
SIO, 111 Anz 448 

DC—CJ.S. cited m Wesley V Walter A Brown, App. 
196 A 2d 921. 922—E P Hinkel A Co v Wash- 
.ington Carpet Corp, DC App, 212 A 2d 328 
Ga-Gearhart % Etheridge, 205 SE2d 436, 131 Oa 
App 285, affd 208 SE2d 460, 232 Ga 638 
lowa-Swartz v Bly, 183 NW2d 733 
Kan—CJ jS. died la Sheldon Gram A Feed Co v 
Schuetz. 483 P2d 1033, 1038. 207 Kan 108 
La—Gulfcoast Newspapers, Inc v Cart. App, 331 
So2d 177, wnt den 334 So2d 230 
Neb—Wdlnitz v Muck, 152 N W2d 1, 182 Neb 22 
NY—In re Pedone's Estate, 209 NYS2d 219, 26 
Mac 2d 823 

N D.—State for Vte and Benefit of State Hoipital v 
Hintz,281 NW2d564 

Pa—InreSchwan* Estate, 14 D A C2d 773, 41 Ene 
4a 8 Fiduoaiy 41 

Tex-Childsv Taylor Cotton Od Co, 612 S W 2d 245, 
err ref no rev err. 

Wis—Poeike v Estreen. 198 NW.2d 623. SS Wia2d 
238. 

Partiodar caaaea of action held wUfafn ndc 
(IJ N Y-Goeigen v. Maar. 153 NYS2d 826, 2 
AD2d276 

Or.-Chaiiey v FSdds Chevrolet Co, 503 P2d 1239, 
264 Or 21, 39 ALR3d 1199 
Wis—I n re Vieen's Estate, 83 NW2d 664^ 1 Wis2d 
193 

(2) Aric—Covington v Covnigtoii. 226 SW.2d SS7, 
216 Ark. 549 

Od.—Danelian v McLoney, 268 F 2d 775, 124 C A 2d 
433 

Ga—Peny v Laurens Hardware Co. 91 S E2d 375,93 
GaApp 251 

Iowa—Des Monies Bink A Trust Co. v. Iowa Southern 
Utdities Ox of Del, 61 N,W 2d 724,245 Iowa 186. 


Kan-Sbepard v Klein. 239 P2d 930. 172 Kan 250* 
Mo—Cape Girardeau School Dist No 63 of Cape 
Girardeaa County \ Frye, 225 S W 2d 484 
NJ—CJJS. cited in Farbsian v Eichmann. 93 A 2d 
414, 417, 23 NJ Super 484 
N Y —In re Meyiowitz* Estate, 114 N Y.S 2d 541 affd 
132NYS2d 327,284AppDiv 801,app den 134 
N YS2d 587, 284 AppDiv 844 
Tex—Ama-Orey Oil Co v Marshall. QvApp, 212 
SW2d960 

Particular causes of action held not within nds 
(1) DC—Curies v Curies, DC, 136 FSupp 916, 
affd.CA. 241 F2d448. lOOUSAppDC 43 
Ga—Perry v Laurens Hardware Co 91 SE2d 375,93 
GaApp 251 

Nev—Goicovic V Knezevich, 366 P 2d 97, 77 Nev 
450 

NY-Sehgmann v Mandd, 190 NYS2d 388, 19 
Misc2d4I8 

NC—Whitleys Elec Service. Inc v Sherrod, App. 
232 S£2d 223, 32 NCApp 338, revd on oth 
gfds. Sup. 238 SE2d 607. 293 NC 489 
22. Not applicable to donnant acoonnts 
Wis—In re Demos* Estate, 184 N W2d 117, 50 Wis2d 
262 

26. Ga—Williams v Lade Associates. 211 SE2d 
407, 133 GaApp 454 

La—Ford Marketing Corp, Ford Parts Division v 
First Auto Parts. App, 308 So 2d 799 
What constitutes *S>pen** aecottnt 
(4) Other matters 

Kan—Sheldon Gram A Feed Co v Schuetz. 483 P2d 
1033, 207 Kan 108 
Aecoimt held not to be ‘Vipen*’ 

NM—Gentry v Gently, 285 P2d 503, 59 NM 395 

raat 114 

25. Account held not **cnrrent^ 

NM-Gentry v Gentry, 285 P.2d 503. 59 NM 395 
36. La—Beany v Vinmg. App. 147 So 2d 37 

W MS 

41. UJ5—Seaboard Coast Lue R Co v Long Island 
R Co.CAN.Y, 595 F.2d96 

Ga—Perry v Laurens Hardward Co..91 SE2d375,93 
GaApp 251 

Kan—Yeager v National Co-op Refinery Asi'n, 470 
P2d 797, 205 Kan 504 

42, US—Brown V Consolidated Fisheries Co, DC 
Del, 165 F.Supp 421—Baggett Tramp Co. v 
US, 319 F2d 864, 162 QG 570 

N Y—Ripley v. International Rys, of Central America, 
95 NY S2d 202, 196 Miie 798, mod. on oth. gnb 
9SNY.S2d 871.276App,Div 1006 
pa—In re Schwarz* Estate, 14 D. A C2d 773,41 Ene 
4a 8 Fidttciaiy 41 

47. U,S—Brown v. Consolidated Flnhencs Go, DC 
Del, 165 FSupp 421 

Ga —Perry v. Laurens Hardware Go, 91 S.E 2d 375,93 
GaApp 251 

PSrticnlar aceonnts hdd nmtnnl 
US—Hunt Frocen Co v Anderaon, CANM, 455 
F2d7(X) 

D.C—E P Hmkel A Go v Waahugton Carpet Corp, 
DCApp,212A2d328 
Miss—Beane v Bowden. 399 So 2d 1358 

pvfiue 

52. US-CJ.S. qnotad in Isthmian S.S Cav US., 
DCNY. 150 FSupp 191, 193 

Goment to mntul cet-oflb implied 
US—Baggett Tranqr. Ca v US. 319 F2d 864, 62 
OG 570 

Fbcto hdd not to diow acoonnts, within mk 
Ga-Wilbams v Lode Associates. 211 S.E2d 407, 133 
GaApp 454 

53. US-GJ& fMilid In Isthmian SS Co V.U.S. 
DCN.Y, 150 FSupp 191.193—Baggett Tramp 
Cb V US. 319 F2d 864, 62 ClO STD 
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54. US—Baggett Transp Co v US. 319 F2d 864. 
62CtCl S70 
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Kan —Sheldon Gxaui St Feed Co v Schuetz. 483 
F2d 1033. 207 Kan 108 

67, Partlciilar aecoimts held not inntiial 

ND—Hansen V Fetttg. 179 N W2d 739.4S ALR3d 
435 

74b Kan —CJ& dted in Sheldon Grain & Feed Co 
V Schuetz, 483 P 2d 1033. 1038, 207 Kan 108 

page 118 

77. lowar-Fattenon v Patterson's Estate. 189 
NW2d601 

Mo—^Poage v Pufcer. App, 343 S W 2 d 203 

Neb—CJJ5. Mack leRir smmnaiy quoted in Lewis v 
Htskey, 89NW2d 132, 134^ 166 Neb 402 

80. Neb—WeEnitt v Muck. 132 NW2d 1.182 Neb 
22 -CJ.S.dtedtnT S McShaneCb v Domin¬ 
ion Const, 278 NW 2 d 596, 603, 203 Neb 318 

page 119 

92. US—CJJS. qnoted in Jordan V US, DCWis, 
180 FSupp 9Sa 954 

Ind-CJjS. eUtd in Scott v House. 91 NE2d 853, 
833, 120 Ihd App 346 

NY—In te Mcyrowitz' Estate, supra, n 21—hi te 
Meyiowit^ Estate. 114 NYS2d 541. afid 132 
NYS2d 327, 284 AppDiv 801, app den 134 
N YS2d 587, 284 AppDiv 844-Chase Manhat¬ 
tan Bank v Levy. lS7NYS2d464 

93. US—Brawn v Consolidated Fisheries Co. DC 
Dd. 165 FSupp 421 

1. US—CJ& quoted m Jordan v US, DCWis. 
180 FSupp 950, 954 

§ 166. — Statutory Exceptions; 

Accounts between Mer¬ 
chants, Their Factors, or 
Servants 

page 120 

12. Anz—Brand v EUedge, 419 P2d 331, 101 Anz 
352 

13. Anz—Brand v EUedge, 419 P2d 531, 101 Anz 
352 

Idaho—Rnmseyer v Ramseyer, 558 P 2d 76, 98 Idaho 
47 

§ 167. — Accounts Stated or 
Closed 

22. Wis—Poeske v Estreen, 198 NW2d 625, 55 
Wis2d238 

23. US—Idfanuan $S Go v US, 191 FSupp 335 

Cal—Groom v Hdbn, I CMRptr 410, 176 CA2d 

310—West v Hobtrom, App, 67 CalRptr 831, 
261 CA2d 89—Zinn v. Fred R. Bright Co, 76 
CslRptr 663,271 CA2d 597.46 ALR3d 1317 

Colo—Pepper V Hyman, 189 P2d 155,117 Cok) 365 

NY—Fniditv Ganaa, 252 NYS2d 825, 44 MiscZd 
52 
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27. DC—Dawn v Stern Eqiupment Co, Mun App, 
134 A 2d 341. 
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40. ND—Hansen v Fettig, 179 N.W2d 739, 45 
ALR3d43S 

§ 168. In General 
Library References 
limitation of Actions ^55. 

1. US—CLJJ5. dted in Southern Pac Co v US, 
aCTex, 296 FSupp 552, 553—Onwwhite v 
Brown, CAOkl, 424 F2d 495—Hargraves v 
Brackett Stopping Mach Go, DCTenn, 317 
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FSupp 676—Williams V DanaCorp, DCMich. 
S4FRD 473 

Ala —CJ.S. dted in Wdden v Walden. 105 So 2d 105 
107, 268 Ala 145—Brotherhood of Locomotive 
Firemen and Enginenien v Hammett, 140 So 2d 
832. 273 Ala 397 

Ark -Sunray DX Oil Co v Thurman, 384 S W 2d 482, 
238 Ark 789—Spickes v Medtronic, Inc. 631 
SW2d 5. 275 Ark 421 

Cal —Judson Pacific-Mondiy, Inc v Thew Shovel Co. 
275 P2d 841.127 C A2d Supp 828—Wanstock v 
Eissler, 36 CdRptr 537, 224 C A 2d 212—Howe 
V PKmeer Mfk. CACd. 68 CalRptr 617, 262 
CA2d 330 

Colo—Pueblo v Mace. 285 P2d 596. 132 Colo 89 
Dd—CJ.S.Gitedin Leibowitzv Hidn. 207 A 2d 371, 
372, 42 Dd Ch 209—Nardo v Guido DeAscanis 
ft Sons, Inc. Super. 254 A2d 254 
Ga—Dmns v U S Fidehty ft Guaranty Co, 167 S E2d 
214b 119 Oa.App 374 

Hawau—Waugh v University of Hawaii, 621 P 2d 957, 
63 Haw 117 

ni— Solt v McDoweU. 272 NE2d S3, 132 III App2d 
864 

Ky —Hodcuis* Adm'r v Kentucky Ridge Cbal Co. 305 
SW2d 308 

La—Lucas v Cmnmercial Union Ins Co, App, 198 

50 2d 560 

Md—Watson v Dorsey. 290 A2d S3a 265 Md 509 
Mich—Jackson v Cikler. 157 NW2d 13. 10 Mich 
App 144 

Neb—^Patterson v Renstrom, 195 NW2d 193, 188 
Neb 78 

N J —CJJS. cited in Winkler v Hartford Acc ft In- 
dem Co. 168 A2d 418. 423. 66 NJSuper 22^ 
Rosenau v City of New Brunswick, 238 A 2d 169, 

51 NJ 130 

NY—Imiola v &ie-Lackawanna R Co, 257 NY 
S2d 195, 45 Mine 2d 502—All-Sttte Auto Rentd 
Corp V Manhattan and Bronx Sur&ce Transit 
Operating Authonty, 291 N Y S 2d 556,57 Misc 2d 
222 

ND—Fox V Higgins. 149 NW2d 369. cert den 88 
SO 160, 389 US 873, 19 LEd2d 153 
Ohio—Archer v Huntington Nat Bank, 109 NE2d 
677,92 Ohio App 229—C J.S. dted in Vaughn v 
Langmak, 390 P2d 142, 148, 236 Or 542—Rich¬ 
ard V Siaehle, 434 NE2d 1379, 70 Ohio App 2d 
93,24 00 3d 121 

Or—US Nat Bank of Oregon v Davies, 548 P 2d 966, 
274 Or 663 

Pa— Helmig V Roekwdl Mfg Co. 131 A 2d 622. 389 
Pa 21, cert den 78 SCt 46^ 355 US 832, 2 
LEd2d44,reh den 78S.Ct 146, 355 US 885,2 
LEd2d 115—Ricketts v Pillmore, 36 North 345 
—Sustnk V Jones ft Laughhn Sted Corp. 43 
WashCo 99, sfid 197 A2d 44^ 413 Pa 324 
SC—Webb V Greenwood County, 92 SE2d 688 , 229 
SC 267 

Tenn —Robertson v Cuicuinati, N O ft T J Ry Co. 

339SW2d6b 207 Teiin 272 
Tex—Owmcbal v Natural Gas Pipeline Go of Amer¬ 
ica, QvApp, 381 SW2d 690—Bdl v Bdl. Ov 
App, 434 SWJd 699, err ref no rev err 
Wash—Ruth v Dight, 453 P,2d 631, 75 Wish 2d 660 
Wis,— US nre]iis.Co v E D Wesley Co, App, 301 
N WJd 271, 100 Wis2d 59, affd m part, revd m 
partoaoth grds 313 N W 2d 833,105 Wis.2d 305 
2, US—FletdMrv.US,138FSupp 279, 133aa 
896—Brassard v Boaton ft Maine RR, CA 
NK, 240F2d I38-Riiieb8rt V Lockes CAIU, 
454 F 2d 313 

CbL—T hompson v. Cahfbniia Brewing Co, 310 P2d 
436, ISO CAJd 469—CasteUetto v Bendon, 13 
CalRptr 907, 193 CA2d 64—Ned v Magana, 
Olney, Levy, Githcart and Qdfiud, 98 CdRptr 
837. 491 P2d 421, 6 C3d 176 
111—Rest v niinott Gent R Co. 197 NE2d MO, 47 
IRApp2d 267—Austm v House of Vision, Inc, 
243 NE2d 297. 101 IllApp,2d 251. 

Mass—Shaiton v J H Westerbdee Corp, 415 NE2d 
88 a 11 MassApp 925 

N Y—Gregoire v O P Putnam’s Sons, 81 N.E2d 45, 
298 NY 119, motion den 83 NE2d 152, 298 


N Y 753—Great Am Indem Go v Lapp Insula¬ 
tor Co, 125 N YS2d 147, 282 AppDiv 545. app 
den 127 N YS2d 829. 283 AppDiv 687, motion 
dnm 118N£2d910, 306NY 851 
Tenn—Robertson v Cmcmnati, NO ftTP Ry Co, 
339SW2d 6 . 207 Tenn 272 
Tex—Linkenhpger v Amencan Fiddity ft Cas Go, 
260SW2d 884 

Wis— U S Fire Ins Co v E D Wesley Co, App, 301 
N W2d 271, 100 Wis2d 59, aiM in part, revd m 
partonoth grds 313 N W 2d 833,105 Wb 2d 303 

3. US-Hudnall v Kdly, DCGa, 388 FSupp 

1352 

Gd—Merchants Fire Assur Corp of New York v 
Retail Credit Go, 23 CalRptr 544^ 206 C A 2d 53 
La—Dalton v Plumbers and Steamfitters Local Uiuon 
No 60. 122 So2d 88 , 240 U 246 
Mich—Kennedy v Loed 38, Umted Breway, Boor, 
Cereal, Soft Drmk and Distdlety Workers erf Amer¬ 
ica. ao. 143 N W2d 596. 3 Mich App *700--Gon. 
ndly V Paul Ruddy’s Equipment Rqanr ft Service 
CD,200NW2d7a 388 Mieh 146 
Mo—CJ.S dted m Nelson v Browmni^ 391 S W2d 
881. 884 

Date of accmal 

US—Gates Rubber Co v USM Corp, CAlll, 508 
P2d603 

Ind —State v Willnnison Polishing ft Plating Co, Ine, 
384NE2d 1114^ 179 Ind App. 158 
Mont —Hawthorne v Kober Const Ox, Inc, 640 P 2d 
467. 196 Mont 519 

NJ—Holmes v Russ. 274 A 2d 73.113 NJ Super 445 

4. US—DeLau^ter v Borden Co, CALa, 364 

F2d624 

Miss—Q uitm^er v Theroux. 395 P2d 965, 97a 144 
Mont 302 

Pa—Conduit and Foundation Corp v Mniucipd Au¬ 
thority of Lemoyne. 8 Cumb 64 
Borivwiag BtatDte ivoviifiHi 
Fla—Median V Cdotex Corp, App 3 Dist, 466 So 2d 
1100 (overrulmg Marano v Cdotex Corp, 433 
So 2d 592) 

6 . US—Kaufinan v CRA, Inc, DC Mo., 243 

FSupp 721 

Dd—Uibowitz v Hicks. 207 A2d 371, 42 DdCh 
209 

Fla—Houston V Flonda-Oeorgia Television Co, App, 
192 So 2d 540 

NC—CJjS. dted m Thurston Motor Luies, Inc v 
General Motors 0>rp, 128 S.E2d 413, 415, 258 
NC 323-CJ& dted m Jewdl v Pnoe, 142 
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Go V Kolby, 271 N,E.2d 77127 OhtoSt2d 234, 
fnti ell other inconsistent cases 
Fa-Ragan v Steen, 331 A 2d 724; 229 Pa.Super. SIS. 
Tenn—Teetenv Civny,518S.WJd51193ALR3d 
207—Banton v Maries, App, 623 SW2d 113 
Tex —Andenon v Sneed, Giv,App, 613 S.WJkl 898, 
reh over 618 &W 2d 388—McClimg v. Johnson, 
Civ App, 620 SW.2d 641 err. ref no rev err— 
Lilesv PhiUipi^App.2Dist.677SW2d8a2,cir 
ref no rev err 

Va—Comptroller of Vixgmia ex fd Viigmia Mflitaiy 
Institute V Kmg, 232 S &2d 895, 217 Va 751, 90 
A.LR.3d496 

Wash.—Matthies v Knodel, 573 PJd 1331 19 Wash. 
App 1—Buxton V Peny, 646 P.2d 779, 32 Wagh. 
App 211. 

WVa—Ndlaa v Loucas, 191 SE2d 16a 136 W.Va. 
77, stating Ohio law. 

Wia—Milwaukee County v. Schmidt, Garden and Bnk- 
son, 168 NW2d 559. 

Medical malpnctiee see mfia { 174(b>. 

Whan dbdoiiD* amte 

Wb-Boehm v, Wheder, 223 N.W2d 336,6S Wis2d 
668 

NailigeBca of iuaraaeg agut 
Arte—Midwest Mut Ins Cex v Arteansai Nat. Cow, 538 
SW2d 574; 260 Ark. 332 

N.Y—Video Cbrp. of America v. Fkedenek Flatto Aa* 
aoaatcs. Inc., 448 NYS.2d 491 85 AD2d 448, 
mod. oa oth. greb. 448 SBJd 1330, 58 NY2d 
1026, 462 NYS2d 439 
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Oftiiiis tgRinst state 

Wyo—Wyonuqg State Highway Dept v Napolitano, 
S78 P2d 1342, app dum 99 SO 343, 439 liS 
946, S8 L Ed Id 340 

PabUc disdosiire of pitrite telepbone oomma- 

tiOB 

Ga-^ooes v Hudgins. 29S SE.2d 119, 163 Oa.App 
793,33 ALR4ili 474 

WrangAd tennlnatkia 

U^—Daniels v Fesco Div of Cities Service Go, C A 
Cal, 733 F2d 622 

NogUgent or wantoii detenK hy insorer 
US—Boyd Bras Transp Co, Inc v Rrenian's Fund 
Ins. Companies, C A Ala, 729 F2d 1407, reh den 
734 F2d 1481 

Nc^Ugnce In locome tax preparatioii 
N.Y—Oouldmg v Saknion. 473 NYSTd 723, 123 
Mi8c2d9S4 

25, US—Contract Bpyen League v F & F Inv, 
DCm, 300 FSupp 210, affd, CA. 420 F2d 
1191, oeit den. 91 SO 4a 41, 42, 400 US 821, 
27LEd2d49-Bnunv Beretisoo, C A Tex, 432 
F2d S38—Beigschneider v Denver. C A.Cal. 446 
FJd569 

AnZif—Tovrea Land ft Canle Co v Linsemneyn-, 412 
P,2d 47,100 Am 107 

Cal—Agnew v Parks, 343 P2d 118, 172 CA2d 7S6 
Del—Glassbergv Boyd, 116 A 2d 711, 33 Del Ch 293 
Nev—Aldabe v Adams. 402 P2d 34, 81 Nev 280 
NY—Ross Industries Gorp v Bentley, 85 NYS2d 
ZlS-POUadc V Barton, 232 NYS2d 731. 17 
AD2d8Q2,aiM 191 NE 2d 467, 13 NY 2d 638, 

240 NYS2d 989L-Wolfe v State, 293 NYS2d 
384, 37 Mi5c2d 777 

Tenn.—Emenon v Machamer, 431 S.W2d 283, 221 
Tenn 739 

Tex—Cuficid v El Paso Tunes, Inc, GivApp, 280 
S W2d 766—Jones v Hunt Od Co, Crv App, 456 
SW2d SOa err ref no rev err 

Dtte of lait ofort act 

US—Weber v Consumers Digest, Ii», CAIU, 440 
F 2d 729—Klondike Hdioppters, Lumied v Fair- 
duld HiQerCorp, DCIU, 334 FSupp. 890 
GsL-S6hes8ler v Keek, 271 P2d 388, 123 CA.2d 
827—Kenwortliy v Brown, 36 Cal Rptr 461, 248 
CAJd298 

Ky—District Umon Local 227, Amalgamated Meat 
Cutters and Butcher Workmen of North Amenea, 
AFL-aOv Fleischaker,384SW2d68 
Mb—Rippe V Sutter, 292 S W2d 86 
(Mno—DevUn v Webster, 114 N.E2d 762, aEd in part 
and tevd m part on oth grds,A|g», 114NE2d 
267 

Tenn—Budget Rent-A-Car of Knoxville, Inc v Car 
Servicei, Inc, 469 SW2d 36a 22S Terni 342 
C2) Other statement 

US—Manok v Southeast Dist Bowfang As*n, DC 
Gal, 306 FSupp, 1215 

US^StodiennfA?, Iim ISOFSnpp 

717—Medmas v NatKnial Basketball Ass'n, DC 
NY, 190 FSupp 241—Falietti v Local Umou 
No 2096, United Mme Workers of America, D.C 
Fa, 249 FSupp 97a ■£», CA. 333 F2d 638- 
Saunders V. Natxmal BasketbaU Aaa'ii, D CIH. 348 
F,$upp 649 

Tex—Hanui v. Aetna Life Ins Co., OvApp, 400 
5 W2d 8ia err. ref no rev. err 

Mitten held ota addittoml o?at acts 
US—Qaitov Strauss, DC Pa., 249 FSupp 923,afFd. 
CA, 368 F2d 787, cert den 87 SQ 1173, 386 
US 977, 18LEd2d 139 

26. US—Harrell v Allen. C AGa, 439 FJd 1003— 
Raihng v Umled Mine Workers of Amenea, C A 
WVa, 445 F2d 333—Amenean Mfts MuL Ins 
Co V US., 453 F2d 138a 197 00 99 
Gd^OoOk v Redwood EmpireThie Go. oTMendocino 
County, 79 Gd Rptr 888, 275 C A.2d 452 
Conn—OscBoe v Morcaldi. 435 A2d 1035, 37 Conn. 

Snp 735. 
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Del—City (rf*Newark V Edward H Richardson Associ¬ 
ates. Inc. Super. 375 A 2d 475 
DC—Bair V Bryant. Mnn A|^, 96 A2d 508 
Ga—WeUston Co v Sam N. Hodges, Jr, A Go, 151 
S E2d 481, 114 Ga An> 424—Hunt v Star Photo 
Finishing Co, 133 S£2d 602, 113 GaApp 1— 
Fulton County v Woodaide^ 135 SE2d 40^ 223 
Oa 310 

Ill—IlbnoisNat Bank A Trust Go of Rockford v Qty 
of Rockford, 92 NE2d 166, 406 IE 11—lUinois 
Nat Bank A Trust Go of Rockford v Oty ‘of 
Rockford, 88 NE2d 93. 338 lU App 532, affd 92 
NE2dl6a 4061U 11—Hawkinsv CnyofEigiii, 
123 NE2d 589. 4 IUApp2d 102, transf 116 
NE2d 81, 1 XU2d 340-Wilsoa v White Motor 
Cbrp,254 NE2d 277, 118 lU App 2d 436 
Ind—Rush v Later, 271 NE.2d 303, 149 IndApp 
274 

Kan —Augustuie v Hmnen, 443 P2d 354, 201 Kan 
710 

Ky —Feigenon v Utilities Elkborn Goal Co, Ky. 313 
SW2d393 

La—CoDssons v Gslifonua Go, App, 201 So 2d 693 
Me—Goodman v htegnavox Co, 443 A2d 945 
Md—^Killen v. Gemge Washington Cemetery, Inc. 190 
A 2d 247. 231 Md 337 

Mass—Dunky v Town of Frammgham, 438 NE2d 
51, 386 Mass 801 

Mich —Maiesev v Board of County Road Com*rs of 
Wayne County, 213 NWJd 398, 51 Mich App 
511—George V. City of Petoskey, 223 N W 2d 6,33 
Mich App 433 

Mum—Capitol Supply Co v Qty of St Paid, 316 
NW2d 334 

Miss—London v Braxton, 102 So 2d 683, 233 Miss 
314 

Mont—fflasdel v Montana Power Co, 640 P2d 889, 
196 Mont 417 

NJ—GiUtam v Admiral Corp, 268 A2d 338, 111 
N J Super 370—Hermes v Staiano, 437 A 2d 925, 
181 NJSuper 424 

N Y—Le^ynski v Kaqnyzyk, 119 NYS2d 904, 281 
AppDiv 346. app dism 115 NE2d 434, 306 
NY 363, motioa den 118 N£2d 111, 306 NY 
734, affd ]19NE2dS9S.306N.Y 900-Klemv 
Qty of Yottken, 423 NE2d 865. S3 N Y,2d 1011, 
442NYS2d477 

NC—Midlgett V North Carolma State Hi^iwi^ Gonw 
missKm. 132SE2dS99,260NC 241 
ND—Fox v Higguis. 149 NW.2d 369, cert den 88 
SQ 16a 389 U.S 873, 19 LEd2d 133 
Okl-StoweU v Eugelson, 201 P2d 919, 201 Okl 105. 
Or—^Kashmir Gorp v Barnes, 364 P 2d 693, 278 Or 
433 

Pa—Qty of Cubondale v Hudson Coal Co, 38 Lack 
Jot 233 

Tenn—Prtsoott v Adams, App, 627 SW2d 134 
Tex—El Faso Const Oo v Rad, Ov App, 480 S W 2d 
13, affd andrevd m part on oth grds 498SW2d 
923 

Utah—Hooper Water Improvement Dot v Reeve, 642 
P2d745 

Waih-Cheskov v Fbrt of Seattle^ 348 P2d 673, 35 
Wash 2d 416—Boxel v. Kmg County, 374 P2d 
2Sa 60 W«h2d 404 
tntptm 

(1) US—Old Cotooy Donuts, Inc v American 
Braadcaating Gompamei, Inc, DCMass, 368 FSupp 
783 

Ark-Cox V, Beny, 349 SWJd 661, 233 Ark. 910 
oa-Tncyv Fhima,301 P2d90S, 144CA2d 827— 
Mattes V Mattes, 328 P2d 269, 162 C A2d 41— 
Troegerv Fmk,332P2d779,166CA2d22-FO- 
Im V Chung Ho, 87 GiIRptr. 391, 8 CA3d 673. 
Qdo—Shockley v Public Service Go. of Colorado, 
App, 323 P2d 1183 

Ga—Lankford v Dodiery, 67 S.E.2d 800, 83 Ga.App 
86 

(Ed—Peppers Refhung Go v S^nv^, 283 PJd 228 
Tex—^■rter v Associa t ed Tkanslier A Storsge Go., 
avApp,410SW2d830 

(2) Gal-Oakes v McCuthy Go,. 73 CSLRptr 127, 
267 CA.2d231 
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(1) Okl —Reams v Henney, 97 N E 2d 37, 88 Oho 
App 409 

Negligent fostallilioii 

US-^mencan States Ins Co v Taubman Co, Inc, 
DC Mich, 332 FSupp 197 
Ga—A C Gas Service; Inc v Bickley, 288 SE2d 84^ 
160C3aApp 737 

Ill—Aetna Life A Gas Oo v Sal E Lobnmeo A Sos 
Go, Inc, 337 NE2d 621, 2 lUDec 434, 43 ID. 
App3d 765, affd 370 NE2d 804, 12 lUDee 893. 
69 012d 126 

Md—Bay Sttte Ins Co v. Hill, 368 A 2d 1024, 34 
MdApp 393 

Tex—Suns v Southland Coip. CtvApp, 303 SW2d 
66a err ref no rev err 

Vt—Union School Dot No 20 v Leach, 363 Aid 
308, 134 Vt 424 

Wash-Theurer v Condon, 209 P2d 311, 34 Washld 
448—Yaknna Font ft Gold Storage Co v Oentnl 
Heating ft Plumbing Co, 303 P2d 108, 81 
Wash 2d 528 

Wis—Hartford Fire Ins Co v Osborn Plumbnig A 
Heating, Inc, 223 N.W2d 628, 66 Wis2d 434 

Oops 

NY—Bantelman v State, 221 NYS2d 613, 30 
Mac 2d 698 

Permaneiit damages to land 
Kan—Adams v Arkansas Qty, 362 P2d 829, 188 
Kan 391 

Negligent repair 

Ala—King Homes, Inc v Roberts, Qv., 240 Sold 
679.46 Ah App 257, cert den 240 So 2d 689,286 
Ah 736. 

La—Bewley Fbimture (3o, Inc., v. Maryland Cas Go, 
App, 271 So 2d 346, am on oth grds 283 Sa2d 
216 

NC—Employen(hminecaal Union Co of America v 
WestinghonscEhe Gorp, 190SE2d364, 13NC 
App 406 

Dcitetife equipinaBt 

HC—State V Cenna Aircraft Corp^ 176 SE 2d 796; 9 
NCApp 537 

lowa-Wolftwinkel v (3esink, 180 N W2d 432 
Ohio—Kunz V Buckeye Union Ina Co, 437 NE2d 
1194, 1 Ohio St3d 79. 1 OBR 117 

Roof 

C3m—Wddmg Products of Georgia v.S D Mullins Go, 
Inc, 193 SE2d 881, 127 GaApp 474 

Forged endorsement 

Mich—Insurance Co of North America v Mannfeetiir- 
ers Bank of Southfield, N A.. 338 N W 2d 214,127 
Mich App 278 

27. US—Sted Imp A Forge Co v US, 353 F2d 
627, 174 QQ 24-KittreU v Qty of RoekwiD, 
tATex.S26F2d715.eert doi 96 SCt 2636; 
426 US 92S,49LEd2d379 
Anz—State v Crawford, 473 P2d 313, 13 AiULApp. 
223 

Cd—Ocean Shore R Co v Qty of Santa Crnz; 17 
(hlRpir. 892, 198 CA2d 267 
111—Horner v Wmnebsgo County, 74 NE2d 728,332 
lUApp; 217, tnuisf 71 NE2d 698, 396 ID 382, 
eert. den 69 set 35, 335 US 828, 93 LBd 381 
La—LaChUe V. Ashy Enterpnses, App, 353 So 2d 439, 
writ den. Sup, 333 So 2d 2^ two cases. 

Md—Cline v Foimttm Rock Lnne A Bnek Co, 143 
A 2d 496. 217 Md. 423 
Mb—Rippe V. Sutter. 292 S W2d 86 
N Yv-Perkms v. De Witt, 94 N.YS2d 177, 197 Mne 
369, affd m pan andrevd m part on oth grds. Ill 
N YS2d 731 279 AppDiv, 9Q3-Van Voorfan v 
State, 197 N.Y.S2d 119, 21 Miie2d 86 
SC-Wdib v Greenwood County, 92 SE2d 688,229 
SC 267 

Tom-Johnson V Qty erOnenevdle. 439SW2d476; 
222 Tenn. 260—Spence v. Cocke County, 457 
SWJd 27a 61 Tenn App 607 
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Va-'Fentott v Danacewi, 2SS S E 2d 349 220 Va 1 
Copyrii^t infiriiiQeiiieiit 

US—Local Trademarks v Pnce. CAAla. 170 F2d 
71S—Hany Alter Co v A E Boiden Co, DC 
Mass, 121 FSupp 941—Ausan \ Stemer, DC 
IU. 207FSupp 776 
Rote not applicable 

US-Qdlegev US,DCMd,41i FSupp 738,afrd, 
CA. 572 F2d 453. 

Opfirinln£ 

US-Ckoce V Ktumt, DCNY, 565 FSupp 884, 
afid CA.737F2d229 

Ownerghlp presuppoaed for tfaeory to apply to 

Utah—Beeton Dickmson and Co v Reese, 668 P2d 
1254 

60. US—Harty v Rockefeller. DCNY. 338 
FSupp 367—Alabama Optometnc Ass'n v Ala* 
bsma State Bd of Health. DC Ala. 379 FSupp 
1332 

Gal—Brown v Brown. 82 CaLRptr 238, 274 CA2d 
178 

Conn—Gdve Bros Co v Masachusetts Bondug ft 
Ins Gb, 159 A2d 819. 22 GonnSup 44 
ni—CJS. died in City of Rock Falls V Chicago Title 
ft Trust Go. 300 NE2d 331. 33A 13 Ill App3d 
359. 

La—Freestate Indus Devdopment Go v T ft H, 
Ine.App. 188 So 2d 746, 

NJ—Bt^ V Duioiest Coip. 129 A2d 727. 44 
NJSuper 93. afid 138 A2d 529. 26 NJ 33 
NY—Bantebnan v Stale, 221 NYS2d 615. 30 
Mise2d698 

Tex—Chnmchal v Natural Oas Pipeline Co of Amer- 
Ka. OvApp, 381 SW2d 690 

While it has been held that the mis¬ 
appropriation and continuing use of a 
tr^e secret constitutes a continuous 
tort within the general rule,"^ it has 
also been held ^t the miss^propria- 
tion or disclosure of a trade secret 
does not constitute a continuous 
tort"" 

60.5. DC—Underwater Stongei Inc v US Rubber 
Go, CA. 371 F2d 95Q. 125 U.SAFpDC 297. 
cert den 87 SQ 859. 386 US 911, 17 LEd2d 
784^oarDiiaiKiDC,314FSupp 546 
60.10. US—Monolith Portland Midweft GO v Kai¬ 
ser Alunmiuin ft Cfaemnal Corp.. CACal, 407 
F2d 288—Shatteipioof Glass v Guardian 
Ghus Co, DCMich, 322 FSupp 85Aafid and 
ramd. CA, 462 F2d 1115, oeit den 93 SO 
518, 409 US 1039. 34LEd2d487 
6L lx—Devokev Yanooft MVR.Go.30So2d 
816, 211 U 729 ^ 

62. US—Marcus V N«tioiial Life Ins Go, CAHl. 

422 F2d ffi6—Whiled Farm Daily. Inc v De 
Laval Sqiarator Go, CAMam, 433 F2d 63— 
Cooper V. U.S, C A.111. 442 F2d 908 
Gd—Tebdbaum v Borden, 23 CslRptr. 868, 206 
C,A2d634 

Ga.—Ghalfaam v dark Laundry. Ik, 191 SE2d 589, 
1260xApp 652 

m—Coumoulas V Servue Gas Inc, 293 N.E,2d 187,10 
inApp3d273 

Kan.—Sinden v State Highway Commission, 508 P 2d 
981. 211 Kan. 776 

La—Periemsv Siinon, App, 265 So2d 804 
N.Y.—Bennm v Ramapo General Hospital. 421 N Y 
S2d243, 72AD2d736 

Ono—Hart v Gnaidian Trust Co. 7S NE2d 570— 
Devim V Webster. 114 NE2d 762, affd m part 
and revd m part on oth grds, App, 114 NE2d 
267 

Tom—Ray V Scheibert, App, 484 SW2d 63. 

ND—Fbx V. Hbggiiis, 149 NW2d 369, cert den 88 
set. 160^ 389 US 873, 19 LEd2d 153 
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63. US—Rutkin v Remfeld, CANY. 229 F2d 
248. cert den 77 set 50^ 352 US 844, 1 
L Ed 2d 60—Hilton v Duke Power Co. C A S C, 
254 F2d 118, mb den 255 F2d 840 

Cd—Tracy V Femn. 301 P2d90S. 144CA2d827 

NC—Matthieu v Pudxnont Natural Gas Co. 152 
NE2d336,269NC 212 

64u US—Davis v US, 295 F2d 931, 155 dd 
418-Baconv US. 295 F 2d 936, 155 Qd 441 

Cd—Bertram v Orlando. 227 P2d 894, 102 Gd 
App2d 506,24 ALR2d 899 

La—Home Ins Co v Highway Ins Underwriters, 
supra, n 24 

Tex—Aldndlge v Umversd CIT Credit COrp, Qv 
App, 290 SW2d 398, err. ref no rev err 

65. US—CJ.S died la Danids v Beiylhum 0»p. 
DCPa.2n FSupp 452,456 

Fla—Petroleum Products Corp v dark, App. 248 
So2d 196 

Okl-Magnolia Petroleum Co v Norvdl. 240 P 2d 80, 
205 Okl 645 

66. US—C.J.S. cited quoted ia Raibng v Umted 
Mine Workera of Amenca, CA WVa, 429 F2d 
780, 783, VK 91 SCt 991, 401 US 486. 28 
L Ed 2d 272. on remand 445 F2d 353 

Del-CJJS. dted hi Oakes v Oilday, Super, 351 A2d 
85,87 

Fla—Petroleum Products Corp v dark, App, 248 
So 2d 196 

67. US —Iiunotuliana Bonnqtien. Inc v Garcia San¬ 
tiago. DC Puerto Rico, 295 FSupp 203 —CJjS. 
quoted m Railing v United Mine Workers of 
Amenca. CA WVa. 429 F2d 780. 783, vk 91 
set 991. 401 US 486. 28 LEd2d 272, on 
ramand 445 F 2d 353 

68. US —Stanford v Tennessee Vd Authority. DC 
Tenn. 18FRD 152 

NY-Blossv Vil]agcofCuiastot8.232 NYS2d 166. 
35 Misc2d 829 

Wash—Highhne School Dist No 401. Kmg County v 
Fort of Seattle, 548 P2d 1085, 87 Wadi2d 6 

69. U.S—Brassard v Boston ft Mame RR, CA 
NH.240F2d 138 

Gd —Bellman v Contra Costa County. 5 Gd Rptr 692, 
353 P2d 30a 54 C2d 363-Avner v Longndge 
Estates, 77 Gd Rptr 633, 272 CA2d 607 

Kan -Gowmg v McCandless, 547 P 2d 338, 219 Kan 
140 

La—Devoke v Yswo ft MVR Co, supra, n 61 

NY-Baxterv State. 72 NYS2d 337, 189 Mik 525, 
affd 77 NYS2d 796, 273 AppDiv 839. reaig 
and app den 78 NYS2d 558, 273 AppDiv 
942-Clayton v Fansh. 73 NYS2d 727, 191 
Mik 136—Kearney v Atlantic Cement Co. 306 
NYS2d 45, 33 AD2d848 
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70. US—Mmyard v Woodward Iron Co, DC Ala. 
81 FSupp 414—Kilton v Duke Power Co, CA 
SC. 254 F2d 118, reh den 255 F2d 840-Tit- 
oomb V Norton Co, DCConn, 208 FSupp 9, 
affd. CA, 307 F2d 253 

Ky—Feigeison v Utilities EDebom Cod CO, 313 
SW 2d 395—Lynn Mm GO v Kelly. 394 SW2d 
755 

N Y—Mde V, Ryder, 188 NYS2d 44a 19 MiM2d 
455. mod on Oth grds. 188 NYS2d 446, 8 
AD2d 39a mocioo gr 193 NY$2d 881, 7 
NY2d 759, 163 NE2d 39. app dism 200 NY 
S2d69.7NY2d 1027, 166NE2d859 

lireipass 

Minn—Northern States Power Go v Fianklm, 122 
NW2d 26,26SMmn 391. 

(2) Other statements 

US—Marlowe v Fisher Body, CA.Mieh, 489 F2d 
1057 

71. Gd—Guttinger v Calaveras Cement Co. 325 
P2d 145, 160CA2d460 

N Y —Clayton v. Flansb, supra, n 29—CJS. dtad In 
Hagan Goip v Medicd Soc of N Y County. 96 
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N YS2d 286, 288. 198 Mik 207. affd 113 N) 
S2d 282, 279 AppDiv 1058 

72. US—cooper v US. CAIll. 442 F2d RR 

73. US—Ricou V Internationd Paper Co. DCU 
117 FSupp 128—Carduud Films, Inc v Reaubk 
PictuKS Corp. DCNY. 148 FSupp 156 

Md—Martm v Arundel Corp. 140 A 2d 146,216 kgj 

N J —Stanley Devdopment Co v Millbuxn 1^, y 
A2d 743, 26 NJSuper 328 

79. US—Image ft Sound Service Corp v AhroSa 

Vue Corp, DC Mass. 148FSuiq> 237—fidan 
FftFInv.CAlU,420 F2d 1191, cert da t 
set 4a 41. 42, 400 US 821, 27 LEd2d« 
N Y —Stembeig v John Rosenhlum, Inc, 130 RYSh 
129, 205 Mttc 760 

PW130 

82. US—CJ.S. chad in Damds v Betylhum Coni 
DCFa.211 F5upp 452,456 
Oa—Rogers v Watern ft Atlantu RR, 74 SE2d 17 
209 Ga 450—Vickers v City of Fitcgerdd, li: 
SE2d316.216Ga 476 

Ky —Kentucky West Virguua Gas Co v Matny, IP 
SW2d 805 

La—Ftorshetmv Department of Highways, App, 20} 
So 2d 155 

Mo—Webb v Umon Etoc Co of Mo, 223 S W2d 13 
240 Mo App 1101 

NY—Nasau Roofuig ft Sheet Metal Co, Iw v 
CdotM Corp, 424 N.Y.S.2d 786, 74 A D 2d 679 
NC-Oakley v Texas Go. 73 SE2d 898, 236 NC 
751 

T«—Youngblood's, Inc v Goebel. Civ App, 40} 
S W 2d 617, err ref no rev err 
Wadi—VemJ Qpiand Aasociata v WadupgtonFadi 
Towers, Inc, 549 P 2d 63, IS Wash App 356, alSL 
569 P2d 1141,89 Wash 2d 72 
Ftom time of dfocofcry 
Okl —Oty of Bethany v Mumapal Secuntia CO., 27} 
P2d363 

When tint med 

U S—President and Directors of Georgetown College i 
Maddm, DCMd, SOS FSupp 557, afkl m paa 
and app dism m part, C A, 660 F2d 91 
84. US—Streiffer V Seafereis Sea Chest COip, DC 
U. 162 FSupp 602 

Anz—Qty of Tucson v Apache Motors. 245 P 2d 255i 
74 Anz 98 

Ark—Gonaohdated Cheraicd Industries, Inc v Wtah, 
297SW2d 101, 227 Ark 177 
Gd—Wade v Gampbdl, 19 CURptr 173, 200CA2d 
54, 92ALR2d966 

Oa—Scott V Dudley. 105 EE2d 752, 214 Ga. 565 
Kan—Spaodc v Qty ofTopdea, 371 P2d 165, 189 
Kan 645 

Ky—Curlmv Ashby, 264 SW 2d 671 
Nd>—Wndunann v Raikes. 97 N W2d 551, 168 Ndik 
728 

N Y-509 Sixth Ave Corp v New York Oty'Daiiiir 
Authonty, 255 NYS2d 89. IS N.Y2d 48, 203 
NE2d 486, IS NY2d 48, 255 NYS2d 89. 12 
A.LR3d 1258 

Okl—Qty ofHenfyeta v Runyan, 219 P2d 22a 203 
Okl 153—Qty ofHenryeCta V Runyan. 249 P 2d 
425, 207 Okl 300 

Wadi—VetnJ Q|aand Assooata v WashingtonFufc 
Towers. Inc, 549 P2d 63.15 Wish App. 356, dH 
569 P2d 1141. 89 Wadi 2d 72 
Applicable to penonal ipjintei 
CsL—Nestle v Qty of Santa Monica. 101 CsLRptr 
568, 496 P2d 48a 6 C3d 92a disapprovnii 
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official, the statute will not begin to run until the 
beneficiary has notice thereof or it becomes offi¬ 
cial.^® 

b. Repudiation of Trust and Assertion of Ad¬ 
verse Claim 

(1) In general 

(2) Necessity for notice 

(3) Character and circumstances of re¬ 

pudiation and notice 

(4) Demand and refusal 

(1) In General 

It Is a generally accepted doctrine that, If the trus¬ 


tee openly repudiates trust and asserts an adverse 
claim to the trust property, with the knowledge of the 
cestui que trust, the statute of limitations then be¬ 
gins to run in the trustee’s favor. 

In accordance with the general rule, as discussed 
supra § 178, that trusts are exempt from the statutes 
of limitation until there has been a termination or 
repudiation, it is a generally accepted doctrine, ap¬ 
plying to all express trusts, regardless of the man¬ 
ner in which the trust was created,®® that, if the 
trustee openly repudiates the trust and asserts an 
adverse claim to the trust property, these facts be¬ 
ing known to the cestui que trust, the statute then 
^begins to run in the trustee’s favor,although not 
until then.2® Where there are repeated acts of rc- 


accountingr, the siz-year statute of 
limitations ran in favor of the tes¬ 
tamentary trustees and their surety 
airainst successor trustee from the 
time such trustees had in fact re¬ 
signed and surrendered their trustee¬ 
ship—In re Carpenter's Will, supra 
Retirement from school hoard 
Where members of school board 
contracted with board for their ben¬ 
efit individually, no trust relationship 
as respected statute of limitations 
existed after contracting members re¬ 
tired from school board —School 
Dlst. No. 98 of Adams County v. 
Pomponi, 247 P. 1056, 79 Colo. 658. 
19- N.T.—In re Carpenter's Will, 63 
N.T.S.2d 736, 271 App.Div. 71, mo¬ 
tion denied 70 N.E.2d 549, 296 N.T. 
743. 

pormal removal of tnutee 

In proceeding: by successor trus¬ 
tee who was also a beneficiary to 
compel surety of prior defaulting tes¬ 
tamentary trustees to pay amount 
surcharged following a compifisory 
accounting, the statute of limitations 
did not begin to run against the es¬ 
tate of deceased infant beneficiary 
until the surviving original trustee 
was formally removed following a 
compulsory account decree In absence 
of a showing that anyone on behalf 
of the infant's estate knew of the 
change of actual management.—^In 
re Carpenter's Will, supra. 

2a Ky.—Jolly v. Miller, 9g S.W. 326, 
124 Ely. 100, 30 Ey.Li. 341. 

21. tr.S.—^Liiken v. Shaffer, C.C.A. 
Iowa, 141 F.2d 877, certiorari de¬ 
nied 65 S.Ct. 90, 323 U.S. 756, 89 
Li Ed 605—^Robinson v. Linfleld 
College, C.C.AWash., 136 F.2d 805, 
certiorari denied 64 S.Ct. 262, 320 
US. 795, 88 LEd. 479 
Arlz —^Jack Waite Mining Co. v. 

West, 101 P 2d 202, 55 Ariz. 301. 
Cal—Cook V. Cook, 111 P.2d 322, 17 
Cal 2d 639—Riley v. Dunbar, 33 P. 
2d 828, 1 Cal 2d 143—Mix v. Yoa¬ 
kum, 254 P. 557, 200 Cal. 681—Ei- 
senmenger v. Eisenmenger, 139 P. 
2d 63, 59 CalApp2d 636—Taylor 


V. Odell, 122 P.2d 919. 50 CaLApp 
2d 116—Chard v. O'Connell, 120 P. 
2d 1215, 48 Cal.App2d 475—Padilla 

V. Padilla, 100 P.2d 1093, 38 Cal 
App.2d 319—^Rafferty v Mitchell, 
41 P.2d 563, 4 CaLApp 3d 491— 
Bryson v. Bail. 290 P 62, 107 Cal 
App. 158—Raddatz v. Myers, 276 P. 
1069, 98 CalJLpp. 349 

Ill.—Simpson V. Manson, 178 N.E. 
250, 345 Ill. 543. 

Iowa.—^In re Heilman's Estate. 266 
N.W. 36, 221 Iowa 552. 

BAn.—Preston v. Shields, 156 P.2d 
543, 159 Kan. 575—^Meade v. Bro- 
sius, 147 P2d 716, 168 EAn. 418. 
Mass—Cram v. Cram, 160 N.E. 337, 
262 Mass 609. 

Mont.—Cook V. MacGinniss, 233 P. 
129, 72 Mont 280. 

Ohio.—Chamberlain v. Hosford, App., 
43 NE.2d 256, appeal dismissed 41 
N.E2d 708, 139 Ohio St 628. 

Pa—^Barr v. Liuckenbill, 41 A.2d 627, 
351 Pa 508 

Tex.—Old Nat Life Ins Co. v- Jerus¬ 
alem Lodge No 67. Free & Accept¬ 
ed Masons, Civ App., 192 S.W.2d 
921, refused no reversible error— 
Anderson v. Hunt, Civ.App., 122 S. 

W. 2d 345, error refused. 

Utah—^RuthraufC v. Silver King 
Western Min & MiIL Co., 80 P.2d 
338, 95 Utah 279. 

Wis —Gottschalk v. Ziegler, 241 N.W. 

713, 208 Wis. 55 
37 aJ. p 934 note 37. 

RepndlatioB. before appoiatment of 
trustee 

Where more than two years before 
appointment of trustee every heir 
or successor of interest knew that he 
received no Income from any part 
of trust estate and knew, or could 
have readily ascertained, that all the 
income was claimed and received by 
trustee as his own, statute of limi¬ 
tations began to run before trustee's 
appointment and continued to run 
thereafter —^Ridgely v. Pflngstag. 
Md., 50 A 2d 578. 

Subseauent determination by court 
Alleged cause of action to compel 
trustee of trust which held mort¬ 


gages to account to mortgagor for 
payments allegedly made but not 
credited arose, as respects limita¬ 
tions, when payments were allegedly 
made rather than on determmatlon 
in trustee's foreclosure action that 
claimed payments were not credited 
on mortgagor’s obligations—Watson 
V. Goldsmith, 31 S.E.2d 317, 205 S.C. 
215. 

Xn North Carolina 

(1) The doctrine stated in the text 
has been followed.—^Miller v. Miller, 
157 S.E. 604, 200 N.C. 458—Marshall 
V. Hammock, 142 S.E. 776, 19<5 NC. 
498. 

(2) The right of action for the 
breach of an express trust is barred 
by the three-year statute of limita¬ 
tions at the expiration of three years 
after the breach, repudiation, or dis¬ 
avowal of the trust, since the breach 
of trust is in effect and usually in 
fact a breach of contract, and actions 
thereon are necessarily based on 
the contract and the breach thereof. 
—Teachey v. Gurley, 199 S.B 83, 
214 N.C. 288. 

(3) However, in a prior case the 
validity of the doctrine was ques¬ 
tioned —^Falls V. Torance, 11 N.C. 
412—37 C.J. p 923 note 35. 

S2. Cai —^Leviston v. Tonningsen, 
299 P. 724, 212 Cal. 656—LytUe v- 
Fickling, 164 P 2d 842, 72 Cai.App. 
2d 383—Prussing v. Bates, 115 P.2d 
854, 46 Cal.App.2d 347—^FOrman v. 
Goldberg, 108 P.2d 983, '42 CaLApp. 
2d 808—Hughes v. Heffner, 84 P.2d 
540, 29 Cal.App.2d 38.2—Long v. 
Neeland. 4 P.2d 815, 118 CaLApp. 
203. 

37 C J. p 924 note 38. 

Sale of land of inoompeteut 
Where plaintiff, while mentally in¬ 
competent, signed a gift deed to his 
sister, the time when plaintiff first 
discovered that instrument was a 
deed was immaterial, since his cause 
of action for conversion did not arise 
until sister sold land in violation of 
trust, and action for conversion with- 
m a year after sale was within the 
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tation of any ham, the izgored party 
must then, ^ ever, sue for all harms 
the same exposure may, or may not, 
occasion sometime in the future.**-* 
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Bsiimv Tud, DCNY, 206 FSupp 490-Kd- 
duffv US, DCVa., 248 FSupp 310—Moigan 

V Sciilanger, CA-Va.. 374 F2d 235—Undeiwood 

V Woods, CAMo., 406 F2d 910 
CU-SbeOy v Hansen. 53 OdRptr 2a 244 CA2d 

210—Hnadmian v Saxon, 54 GaLRptr 767, 246 
CAJd 589-Eckat v Scbaal, 58 GalRptr 817, 
251 CA2d 1—Bcnani v. WaJkuik 77 Cal Rptr. 
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Statute as against a subsequent mortgagee with no¬ 
tice of the prior mortgage.®* 

In some cases it has been held that purchasers 
with notice, actual or constructive, of mortgaged 
lands, are subject to the operation of payments 
made by the mortgagor after conveyance and be¬ 
fore the bar is complete,®® even without their knowl¬ 
edge or consent,^ and such rule includes subsequent 
mortgagees under like circumstances.® In other 
cases it has been held to be the rule that after con¬ 
veyance the mortgagor is divested of all power to 
do any act which will suspend the statute as to his 
grantee.® It has also been held that the mortgagor’s 
payment will not revive the mortgage against the 
grantee when the bar is complete,^ especially where 
the grantee has not assumed the mortgage debt.® 
After sale of the mortgaged premises under exe¬ 
cution against the mortgagor, a payment by him on 
the debt will not suspend the statute as to the pur¬ 
chaser at the execution sale although the right of 
redemption from the sale has not expired;® but a 
payment by the purchaser at the sale will suspend 
the statute as to him and the mortgagor.^ 

The application to the mortgage debt of the pro¬ 
ceeds of a foreclosure sale made after a convey- 


LIMITATIONS OF ACTIONS ^187 

ance of the lands will not operate to interrupt the 
statute running in favor of the mortgagor;® and, 
where the foreclosure is had after the mortgagor’s 
death, such application of the proceeds will not re¬ 
vive the balance of the debt against his estate or 
his devisees.® It has been held that pa 3 nnents made 
by the heirs of a deceased mortgagor are sufficient 
to keep the mortgage alive against all those claiming 
under the mortgagor,^® but it has also been held 
that payments made merely for protection of the 
heirs’ interest and not in recognition of the valid¬ 
ity of the mortgage do not avoid the bar of the 
statute of limitations against foreclosure of the 
mortgage.^^ 

Payment by joint debtor. According to some 
deasions, payment on a mortgage debt made by 
one of the joint makers will keep the mortgage alive 
as to the other joint maker,although the person 
making the payment is the surviving wife who 
joined her husband in the note and mortgage which 
covered the homestead,^® or although payment is 
made by the administrator of a deceased comaker.^^ 
However, other authority holds that the payment 
made by one joint maker of a mortgage does not 
bind another unless the payment was made for the 


sa Neb-—Steeves v. NIspel, 273 N. 
W. 50. 182 Neb 597—-McLaughlin 
V. Sennet 111 N.W. 877, 78 Neb. 
681. 

99. Okl.—Coipu Jnzls cited in 
Baker v. Broughton, 146 P.2d 832. 
834. 198 Okl. 656. 

37 C.J, p 1165 note 81. 

^^nieee caBes proceed on the the¬ 
ory that a subsequent purchaser or 
Incumbrancer of an interest in mort¬ 
gaged premises with notice actual or 
constructive of the mortgage, takes 
his interest subject to the terms of 
the mortgage contract and the law 
applicable thereto; that the mort¬ 
gage is an incident to the debt; that 
as a matter of law the period of 
computation of the statute of limi¬ 
tations may be delayed by a pay¬ 
ment on the debt. . . • The ad¬ 

ditional burden occasioned by the de¬ 
lay, if any. must be taken to have 
been within the contemplation of the 
purchaser by reason of the nature of 
the contract fmd the law governing 
the rights of the parties thereto.'*— 
Smith V. Bush, 44 P.2d 921. 924. 173 
Okl. 172, 101 A.L.R. 330. 

Pact de SOB. aJiemaado 
A purchaser of property encum¬ 
bered with a mortgage in which 
there is a pact de non alienando can¬ 
not successfully plead that the debt 
for which the mortgage was granted 
18 prescribed if the maker of the 
mortgage note or notes has waived 
prescription, as by paying Interest on 
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2. OkL—Smith v. Bush, 44 P.2d 921. 

173 Okl. 172, 101 A.LR 330. 
Wash.—Hess v. State Bank of Gold- 
endale. 226 P. 257, 130 Wash. 147. 
37 C.J. p 1165 note 83. 

Payment on debt as reviving mort¬ 
gage or lien see infra $ 338. 
a. Wash—^Hanna v. Kasson. 67 P. 

271, 26 Wash. 568. 

37 C.J. p 1165 note 84. 

4. Or.—Kaiser v. Idleman, 108 P. 
193, 57 Or. 224, 28 L.RA,N.S. 169 

37 C.J. p 1165 note 85—41 C J. p 874 
note 38. 

5. N.T,—^Murdock v. Waterman, 39 
N.E. 829. 146 N.T. 66. 27 L.R A 418. 

Wash.—^Damon v. Leque. 60 P. 485, 
17 Wash. 573, 61 Am S R. 927. 
a. Wash—^Raymond v. Bales. 67 P. 
269, 26 Wash. 493. 

7- La.—Collier v. His Creditors, 12 
Rob. 398 

Bm Mass—Campbell v. Baldwin, 130 
Mass. 199. 

Mo.—^Regan v. Williams, 84 S.W. 959, 
185 Mo. 620, 105 Am.S.R. 600. 

9. S.C.—Gibson v, Lowndes, 6 S.E 
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30. Ky.—Coxpim Juxim cited Is. 

Teiser v. Webb. 187 SW.2d 831, 
832, 800 Ky. 26. 

37 C J. p 1166 note 12. 

3Ielr aoqniziBg Intecest of other heiza 
Payments on note secured by mort¬ 
gage by heir who had acquired inter¬ 
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A part payment may be sufficient to toll the stat¬ 
ute of limitations although not made by the debtor 
personally-^® It has been held that the payment 
may be made by one expressly authorized to make 
it,77 by anyone who could be compelled to pay,^® 
by one who has agreed in writing with the debtor 
to pay the debt,*^® or by one w'ho has assumed the 
debt;®® but some authority holds that payments 
made by one who assumes a debt and is accepted 
by the creditor as his debtor will not interrupt the 
statute as to the original debtor.® ^ It has also been 
held that part payment may be made by one acting 
with the debtor’s knowledge and consent,®® as by 
a stranger who makes the payment at the request®® 
and in the presence and with the consent®^ of the 
debtor, by the creditor pursuant to the direction and 
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authority of the debtor,®® or by one whose unau¬ 
thorized act is afterward approved and ratified by 
the debtor;®® but it has been held that a payment 
on the debt by one severally liable therefor does 
not suspend the statute of limitations as to all per¬ 
sons also liable who have knowledge of it and as¬ 
sent to it.®7 A payment is effective when credited 
in pursuance of the terms of a will with the assent 
of the debtor.®® 

Time of conferring authority. It has been held 
that in order to toll the statute of limitations the 
person ma.Tring the part payment must have been 
authorized to do so after maturity of the debt, and 
authority conferred before maturity cannot have 
the effect of interrupting prescription because it is 


Pa,—Bell V. Collins, 37 Pa.Dl8t. & Co. 

533, 42 I^ack-Jur. 49. 

37 G JT. p 1160 note 74. 

76. Mass —Credit Service Corpora¬ 
tion V. Barker, 33 N.K2d 293, 308 
Mass. 476. 

77- U.S.—Deitnck v. Greenberg, D. 

C.Mass, 15 F.Supp. 290. 

Idaho.—^McMillan v. Sproat, 4 F.2d 
899, 51 Idaho 236. 

Ill.—Joseph V. Carter, 42 N.E.2d 821, 
314 IlLApp. 630, reversed on other 
grounds 47 N.B 2d 471, 382 Ill 461. 
La—^Bank of Montgomery- v. Cal¬ 
houn, App, 146 So. 61. 

Mass.—^Abele v. Dietz, 45 3T.!Ei.2d 
970, 313 Mass. 685, 144 A.Ii.B 
1016—Credit Service Corporation 

V. Barker, 33 NB.2d 298, 308 Mass. 
476. 

Mich.—Comstock v. Horton, 209 H. 

W. 179, 235 Mich, 282. 

Neb—Klenke v, Hudson, 263 NW. 
687, 126 Neb. 661— Ctorpns Juris 
quoted in Stroud v. Payne, 247 N. 
W. 595. 598, 124 Neb. 612 
N.Y.—Coipus Juris cited in P. H. 
Carlyon, Inc v. Roberts, 64 N.T. 
S.2d 792, 793. 188 Misc. 569, af¬ 
firmed 70 N.T.S.2d 133, 271 App. 
Div. 1060. 

Wis.—Goerlinger v. Juetten, 297 N. 

W. 361, 237 *Wis. 643. 

37 C.J. p 1160 note 75. 

Paymeut by or on behalf of corpo¬ 
ration. 

(1) Payment by officer or manag¬ 
ing head of corporation on behalf 
of corporation tolls statute as to 
corporation.—Jacksonville American 
Pub Co. V. Jacksonville Paper Co., 
197 So. 672, 143 Fla. 835. 

(2) Payments made on individu¬ 
al's note by corporation which was 
created by and under the control of 
the individual, tolled the statute of 
limitation on the note—^P. H. Carl- 
yon, Inc., V. Roberts, 64 N.7.S.2d 
792, ISS Misc. 669, affirmed 70 H.T- 
S.2d 133, 271 APP.D1Y. 1060. 


(3) Interest pasnments made by 
corporation on officer directors' Joint 
note with corporation's funds be¬ 
longing to officer directors propor¬ 
tionately to their stock holdings 
tolled statute as to all officer direc¬ 
tors.—^McNamee v. Graese, 246 N.W. 
924, 61 S.D. 46. 
paymeiLt of dividends 

Fact that receiver of insolvent 
hank in which county treasurer had 
deposited funds in excess of deposi¬ 
tory bond, paid dividends at county 
treasurer's direction to his surety, 
which had paid county, arrested run¬ 
ning of statute of limitations on 
treasurer's obligation to repay sure¬ 
ty.—^Massachusetts Bonding & In¬ 
surance Co. V. Steele, 248 N.W, 648, 
125 Neb. 7. 

78. Mich.— Coipus Juris cited in 
Guardian Depositors’ Corporation 
of Detroit v. Wagner, 283 N.W. 29, 
32, 287 Mich. 202. 

37 C,J. P 1160 note 76. 

79. Mich.— Corpus Juris cited in 
Guardian Depositors’ Corporation 
of Detroit v. Wagner, 283 N.W. 29, 
32, 287 Mich. 202. 

Vt.—Himtington v. Chesmore, 16 A. 
173, 60 Vt. 666. 

80. La.—Cockdeld v, Farley, 21 La. 
Ann. 521. 

Mich— Corpus Juris cited In Guard¬ 
ian Depositors* Corporation of De¬ 
troit V. Wagner, 283 N.W. 29, 32, 
287 Mich. 202. 

81. Iowa—Hammond v Btede, 15 N. 
W. 685, 61 Iowa 38. 

88. Mass.—Abele v. Dietz, 45 N.B. 
2d 970, 312 Mass 686, 144 ALB. 
1015. 

Wis.—Goerlinger v. Juetten, 297 N. 
W. 361, 237 Wis. 643. 

83. Neb— Corpus ' Juris guoted In 
Stroud V. Payne, 247 N.W. 695, 
598, 124 Neb. 612. 

37 C.J. P 1160 note 79. 


84L N.H.—Chapman v. Boyce, 16 N. 
H. 237. 

85. Mass.—^Buffington v. Chase, 25 
N.E. 977, 163 Mass. 534, 10 L.R.A. 
123. 

Credit on notes 

Where debtor sent notes to credi¬ 
tor, several of which were payable 
to parties Jointly, and creditor re¬ 
ceived them with understanding that 
any proceeds collected therefrom 
were to be credited on debtor's ac¬ 
count, and that creditor was agent 
of debtor to make such credits, cred¬ 
iting of payments had same effect 
as voluntary payments made by 
debtor in interrupting operation cf 
statute of limitations —Dodge v. 
Bast, 64 F 2d 1270, 100 Colo. 36. 

86. La—Sullivan v. St Anna's 

Chapel of State of Louisiana. 123 
So. 118, 168 La 383—Roberson V. 
Roberson, App, 189 So 303 

Minn.—Bemloehr v. Fredrickson, 7 
N.W 2d 328, 213 Minn. 505 
Mo—Caneer v. Rent, 119 S.W.2d 
214, 342 Mo. 878. 

NT.—Sanchez v. Spitzka, 48 N.T.S. 

2d 184, 183 Misc 413. 

37 C.J. p 1160 note 82. 

A credit Indorsement made on the 
note by a payee without the original 
knowledge or consent of the maker 
may he orally ratifledf and when so 
ratified by the maker is as binding 
on him as though he had originally 
made the payment under circum¬ 
stances amounting to an acknowl¬ 
edgment of the debt —Gorrill v. 
Goff, 84 P2d 953, 148 Kan. 765. 124 
A,LR. 223. 

87. Wis.—Zuehlke v. Angel, 282 N 
W. 679. 2'29 Wis. 386—Bank of 
Verona v Stewart, 270 N.W. 634, 
323 Wis. 577. 

88. Or—^Marshall v. Marshall, 394 
P. 425, 98 Op 500 

37 C.J. p 1160 note 83. 
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on the face of the tickets to indicate that the prizes 
could or would be awarded in any way other than 
by lot or chance, coupled with the ease with which 
their construction permits this method to be used, 
may afford all that is necessary to give the tickets 
the appearance which the statute requires.97 The 
statute does not apply to the carrying of papers con¬ 
taining only figures representing the result of a lot¬ 
tery drawing which has already taken place.^8 

'"Gift enterprises*' are in some jurisdictions pro¬ 
hibited by statute under that name® 9 or under more 
general terms than the word ‘'lottery;”^ and the ef¬ 
fect of such statute may be to eliminate one or 
more elements of a “lotteiy* within the strict mean¬ 
ing of that term.® 

§ 21. -Advertisements 

Statutes prohibiting the advertising of lotteries or 
lottery tickets apply to lotteries drawn outside the state; 
but they do not apply to the publication of a lottery 
merely as a matter of news. 

Statutes frequently prohibit the advertising of 
lotteries or of lottery tickets,® and such statutes have 
been held to apply to lotteries drawn outside the 
state,^ even though authorized by the laws of the 
jurisdiction in which they are drawn.® The pub¬ 
lication of a lottery merely as a matter of news is 
not within these statutes.® It has been held that it 
is not essential to an offense under such statutes 
that the advertisements state that the tickets are for 
sale within the state.^ However, since no law has 


any effect of its own force beyond the limits of the 
sovereignty from which its authority is derived, 
such statutes do not apply to advertisements pub¬ 
lished outside the state® and not circulating within 
the state.® 

§ 22. -Sale of Tickets 

The sale or disposition of lottery tickets Is gen¬ 
erally prohibited by statute, and such statutes embrace 
tickets on lotteries drawn outside the state, even though 
the lottery is lawful by the law of the place where 
drawn. 

The sale of lottery tickets or of chances in any 
scheme for the distribution of prizes by chance is 
usually forbidden by statute,and such an offense, 
under the terms of some statutes is a different one 
from that of keeping and maintaining a lottery.!^ 
Under a statute penalizing anyone who sells or “dis¬ 
poses of” a ticket, one may commit an offense by 
gratuitously disposing of a ticket.^® Delivery of 
the ticket to an agent of accused for the purpose 
of sale by such agent completes the offense, under 
a statute making it an offense for any person to 
give, sell, or otherwise dispose of a lottery ticket, 
or to offer to give, sell, or otherwise dispose there¬ 
of;^® and this is so, although accused never re¬ 
ceives payment for the ticket.^^ However, mere 
possession of lottery tickets, although for the pur¬ 
pose of sale, has been held not to violate a statute 
prohibiting persons from vending, selling, or oth¬ 
erwise disposing of such tickets.^® 


Y., 64 F.2d 485, certiorari denied 
McGuire v U. S., 54 SCI. 63, 290 
V S. 646, 78 liEd. 560, and Mann v 
U. S., 64 S.Ot. 70, !290 U.S. €45. 78 

Ii.Ed. 560. 

■Represent,” as used In a statute 
maklnsr it an offense to cause to be 
carried from one state to another 
any instrument purporting^ to ‘Rep¬ 
resent'* a ticket in a lottery, means 
represent to the purchaser, steuidmg 
as the representation of title to the 
indicated thing:.—^Francis v. TT. S., 
Ohio, 23 S Ct. 334, 188 U.S. 375, 378, 
47 L. Ed 508 

97. US—U S. V. McGuire, C.C.A. 
N.T„ 64 F2d 48)5, certiorari denied 
McGuire v U. S.. 54 SCt 63. 290 
U.S 645. 78 L.Ed. 560, and Mann v. 
U. S. 64 SCt. 70. 290 US 646. 
78 LEd. 560. 

98. U.S—^France v U. S, Ohio. 17 
SCt. 219. 164 U.S 676. 41 LEd. 
595. 

"Liottery ticket" defined see supra S 

1 . 

99. D.C—^In re Gregrory, App.D.C, 
31 S.Ct. 143, ;219 U.S. 210, 65 Ii.Ed. 
184. 

38 C.J p 309 note 


1. Mass.—Commonwealth v. Emer¬ 
son, 42 NE 559, 165 Mass. 146 

38 C J. p 309 note 13. 

Gift enterprise as constituting: lot¬ 
tery see supra § 4. 

S. Wash—Society Theatre v. Seat¬ 
tle. 203 P 21, 118 Wash. 258 

38 C.J. p 309 note 14 

3. Ind.—State y Bailey, 108 N.E. 
753, 183 Ind 215. 

38 C.jr. p 307 note 72. 

4- N.H—State v. Moore. 63 N.H. 9, 
50 AinR. 478. 

38 C J p 308 note 75. 

5. Conn—State v. Sykes, 28 Conn 
225. 

38 C.J. p 308 note 76. 

6. Mo.—State v. Kaub, 2 S.W. 276, 
90 Mo. 196 

318 C.J. p 308 note 73. 

7. Mass — Commonwealth ▼. Clapp, 
6 Pick 41 

88 C J. p 308 note 77. 

8. NT.—Ormes v. Dauchy, 82 N.T 
443, 87 AmR 583 

9. Me—State y. Willis, 2 A 848, 
78 Me. 70 

la Oa.—^Rawlins y. Slate, 28 S.Bi^d 
350, 70 GaApp 308 

88 C.J. p 307 notes 59, 60. 


ZTecesslty of use In lottery 

The sale of cards that can be 
used for a lottery is not an offense 
in the absence of a showing: that a 
lottery was in fact conducted by use 
of such cards—McDaniels y. State, 
113 NE. 1004, 185 Ind 24<5. 

(FaUtire to return book In tibue for 
lottery 

It IS no defense to a prosecution 
for carrying: on a lottery and sell¬ 
ing tickets therein that accused fail¬ 
ed to turn in his book in time for 
the tickets to participate in the lot¬ 
tery—Harris V State, 189 So 787, 
28 Ala.App 52>S 

11. Ga.—Rawlins v. State, 28 SE 
2d 850. 70 GaApp 308. 

12. Ohio—Troy Amusement Co. v 
Attenweiler, 28 NE2d 207. 64 Ohio 
App 105, afiirmfMl 20 NE2d 799, 
137 Ohio St 460 

13. N J —State v. Bovo, 116 A 766. 
98 N.J.Law 350, affirmed 119 A 
926. 98 N JLaw 576 

14i N.J.—State y. Bove, supra 

15. Ark—Goins y State, 108 SW. 
2d 1082, 194 Ark 598. 
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4w SC—WiUoox \ Riverview Memorul Me. 53 
SE2d648,214SC 527 

§ 250. Pendency of Negotiation 

13. US— New Anstenlani Cm Go v Biker. DC 
Md. 74 FSupp 809—difkoo Pradncti, lac v 
US. 169 FSupp 511. 144 Cta 806-Soiitheni 
Maiylnd Od Co \ Tens Go. DCMd, 203 
FSupp 449-Fittoie v US. 312 F2d 797. 160 
Cta 666-Hdii> Products Go v US.lSOOa 
928—Heraiadez dd Valle v Saota ApoatCb CA 
Puerto Rico. 575 F2d 321 
Fla—In re Kemp^ Ettate^ App. 177 So 2d 757 
NJ—Adansv BorouiliofRiverEdlie^ 68 A2d321.5 
NJSuper 28 

NY—Karsfb v Sunon, 222 NyS2d 47. 14 AD2d 
978 

WVa-O T Fo^AGo v Kuifr51 SE2d77A 132 
WVa 224 

NegotfatbNis hdd to toll ttotote 
Gd—SoutbemGd Entnpmesv DN AE Walter A 
Go. 178 P2d 785. 78 Gd App2d 750 
in—Bui|o V mmois Fumen Ins Go. 290 NE2d 
371. 8 m App 3d 259 

MKh—Ttovene Qiy State Bank v Ranger Ini. Co. 
249 NW2d 333. 72 Midi App 150 

Negottotioiis not peDdbig 
US—Staflbid Ordnance Gorp v US. 108 FSupp 
378. 123 Cta 787 

f 251. Stay of Proceedings 
Libraiy References 
Liniitation of Actioiis 
107 et seq. 

P0ge28S 

15. US—MdnardiIndus Goep v Amencan Mdua^ 
ttts Ins Go. DCNY. 27ft, FSupp 972-ln re 
YdeEip Sydnii. Inc. CANY. 438 F2d 101— 
US V Besaae. DCOhio. 319 FSupp. 1064 
Gd—Oty of Fandcna V Gdy of ADiainbiB. 207 P2d 
17. 33 Gd 2d 908. M 207 PJd 46^ 33 Gd 2d 956^ 
cert den 70 set 671. 339 US 937, 94 LEd 
1354 

Gdo—lnnRaiidair8Eatata^441 P2d 153. 166 Colo 
1 

Ga—Mildidl v US. 105 SE3d 337. 214 Ga 473 
Me—Igoev Slalon Bkxk Cb. App. 329 SW2d 39^- 
Kanduck v Wdliama, 435 SW2d 342 
N Y—In n Nodamov^ Estate, 132 N Y S 2d 72a 206 
Miae 290 

NC-Sheppaid v Banus Const Go. 181 SE2d 13a 
11 NCApp 358 

Okl—Smedley v State Indus Court, 562 PJd 847 

Vt—Law^ AdnY v CuNer, 155 AJd 835, 121 Vt 
285 

TtdUiig not pndnded aMunvIi riglit bnmd * 
US—US V Woodbury, CAOr, 359 F2d 370 
18. US—Hdl V E L Du Pont DeNemouis A Co, 
DCNY. 312 FSupp 358 

Ala-Vmesv GnacoitTnnsrtGo, 1468o2d3l8.274 
Ala 173 

Cd—Triplett V Wilhans, 74 CdRpO 594^ 269 
CA2d 135 

La—Wdbaniaon v S S Kteaie Co, App. 186 So2d 
69a wnt ref 187 So 2d 741,249 U 580 
Md—Wdko V Burger Chef Syitemab Inc, 378 A 2d 
IlOa 281 Md 207 

NM—Manta v Fdlininad. App. 505 P2d 68, 84 
NM 473 

NY—Watkinsv HobdayDnve-UrSdtInc,287N.Y 
S2d 73a 29 AJDJd 810 
Pa—Barkerv Heath. 44 Wadi Go 202 
Tea—Gartre v Associated ‘Dansfer A Storage Go, 
GivApp,410SW2d830 
IHncei of nttoniey 

NY—Forested v New York Qty Trensit Authonty. 
216NY.S2d I16b 13AD2d836 


Leglsbtlfe intent 

US—Burnett v New York Gent R Go, Obo, 85 
set IQSa 380 US 424. 13 LEd2d 941-Swails 
> Service Container Gorp, DCOkl, 404 FSupp 
835 

DC-Tmoni v US. CA, 419 F2d 294w 135 US 
AppDC 407 

EIM Of toiling sttente M to only fonie eo-coiH 

US—Charles Ruhetwtem. lac v Co l u mb ia Pietnies 
Gorp, DCMnm, 154 FSupp 216—DeLoiqfa, 
Inc V StgppBros BndgeAliinCo, DCMo,40 
FRD 127 

2a Cai—Rckaien v Feebler. 219 PJd 86^ 98 Gd 
App 2d 320 

Okl—Tonnvv Sooner Od A Gas Go, 243 P 2d 701, 
206 OU 344 

21. US-Dd9ow V US,434 F2d 133a 193Cta 
499. cert den 92 SQ ISa 404 US 845 30 
LEiL2d84 

La—Ftemm v Cnihm. App. 194 So 2d 470 

Acti of defendant 

(2) Atteaqit at nehfieation does not toll statute 
m—Tonies v Chiyder Gorp, 377 NE2d 224. 18 
BIDec 71. 60 ID App 3d 707 
Kan—Thierer v Board of Gonnty Com're of Geary 
County, 512 P2d 343. 212 Kan 571 

TJmttothim not tolled 

U—White V HartfbidGM las Go, App, 297 Sold 
744 

CompdHng fects 

La^—Hcidip v Treen. App. 318 So 2d 95, writ den. 
Sup. 320 Sold 547 

Fivton stated 

Cd^Addiion v State; 146 GdRptr 224. 578 P2d 
941, 21 C 3d 313 

Za US—CJAdladte HiciiniaUyeno V Acbeson. 
DCWash. 96 FSupp Sia S20-CIJ5. dttd fa 
Thibodo V. United States. DCGd. 134 FSupp 
88.97-8fty]orv Lmddey.DCNY.302FSupp 
1174 

Gd-Marda v Btabud, 268 P2d 809, 124 CAZd 
438-BinKk v Workmen^ C nmpansat i Mi Appeds 
Bd. 104GdJtpcr 42, 500 P2d 1386;7C3d967 
Or—Paten v McKay, 246 P2d 585, 195 Or 412 
Stotnte sot tolkd 

US—Rao V pm of New Y«k Antbomy. DCNY. 
122 FSiqip 595, dU. CA. 222 F2d 362-Leigb 
V MoOuin; DCNY, 507 FSnpp^ 458 
26, La.—Mdlandv Fhcaien'eFbndlns Go. App. 
211 Sold 120 

2a Cd-Enint v Cakada, 324 P2d 881, 50 C2d 
219 

2a us— Nanond Datry Products Gorpu v Berdan 
GO. DCWb, 363 FSupp 981 
Od—In re Homn^ Enata; 95 Gd 136 NE2d 586; 
11 ID App2d 109—Kohr v Cdy of ChiGago; 299 
NEad479, 12niApp3d887 
Dd—HumtGhv Aduns. 15S AJd 591,2 Sieray 247 
DC-Montacae v Knmfr CA., 442 Fid 123a MS 
USAppDC 206 
Or—Felan v. McKay, supia. n 23 
2a CU—Triplett V WiDm 74 GdRptr. 595 269 
CA2d 135 

3a us—^Qnmiaier Go v Du Float. DCFIe. 117 
FSupp 87a revd on olh grds, CA., 223 F2d 
235 oert da 76 SO 85. 350 Ua 848. 100 
LEd 755 

NY—Rdbinoa V Oty of New York, 265 NYS2d 
565 24 AD2d 260 


§ 262. — By Order of Court or 
Judge 

Me 266 

3t US.p-CJJS.dla<faHklniicUycnov. AdMon. 
supn, n 23—CJja cMad fa Tbbodo v. Uunad 
Staiei. DCGd.. 134 FSopp 85 97-land 
CLakes, Inc t. UniteiHbirkingham Ffa||ht 
Linei; lac. DCMnn.. 351 FSi^ 162, op 
luppt laconaderdion deu. 359 FSapp 741. 

Gd-fevegev State; 84 GdRptr 6Sa4CA3d793. 

NY—Hickoiy Induttiies of Cmada, fae v Htekoiy 
Zadnitiies. Inc, 248 NYS2d 775 42 MiK2d 
709—StalliopouloB v Seewayi Shippiqg Gorp. 321 
NYS2d717.66MiK2d607 

Order hdd not to reilndn nit 

US—Qty Nat Bank ofFairaiant v RddnyMnt Life 
Ins Oo.DCWVa.llOFBiipp SiadH.CA, 
206 F2d 531, cert da 7480 425 347 U5 905 
98 LEd 1062 

Stetnte not tolled 

US—Gsrron v Mannfectaicis Ttoit Go, CAN.Y.. 
202 F2d 714 

RnfahddiiMllGeUe 

NY—Rdbnsanv Qty of New York. 265 NYS2d 
S65 24AD2d260 

f 258. —By iqjimction 

Sa US-Phdbn v Maidle Stata Od Gorp, CA 
NY. 220 F2d 593. cert den.7SSQ 775 349 
US 929, 99 LEd 1260 

NY—In re Nataaid Sur Oc^ Laqmdatioii. 72 NY. 
S2d 925 189 Mac 919 

3a US—Rao V Fort of New York Anthoniy, DlC 
NY.I 22 FSI 1 PP S95afn.(lA.222P2d362- 
CJja died fa Ihdiodo V. Undid States; D C CbL. 
134 FSupp 85 97 

Gd—Eiitrat v Cdiads, 324 P2d 881, 50 CM 289. 

Fie—Schwerta v Zacomek, 74 So2d 108 

La—Giyer v Oyer, App. 70 Sb2d 747 

NC—FItitCttiBenBaiikATnittOo v MartfavApp^ 
261SE3dl4S 

Tn—Doneghy V State; CtvApp, 334SW2d505 ere 
ref no rev err. 

37. US-CJ5. crtad fa Haduno Uyaeo v AdMon, 
siipia.n 23 

3a US—Qty Nat Buk of Funnont v. Rdelfty 
Mut Life be Gc,CAWVa^206FJd531.oeft 
da 74 SQ 425 347 US 905 98 LEd. 1062- 
Rxser v BeltinioR A OiR Go. DCN.Y., 123 
F Snpp; 45 motion den., CJL. 224 F 2d 195 nW 
228 F2d 565 cert da 76 SQ 651. 350 UJ. 
1005 100 LEd 868 

S 254. By Statatny FlroliiU* 
thm or "Reitiaiiir* 

pmXi 

4a U&—BHeom Launder Gorp V Fney. DCNY, 
10 PRD 421 

Gd—Oieybar Eke Ce v Lovniger, 185 PJd 375 81 
Cd App 2d 935 

Wahn InilfpnirtiMit P*** of Bone Qty v. Cd* 
hsier. In and For Ada Gmmty, 539 P2d 987, 97 
Iddio59 

lIL-ln re Truitt'a Ertaie; 118 NE2d 47, 2 01 A|ip2d 
42 

Mkh—Bareadi v. Rockwell Intern. Gorp,244NW2d 
25 68 Mich App 759 

Mb-Nol V Ladede Om Gb. App. 517 SW2d 715 

NK-DesdonpL v Cmp Drew A McKee; Ine, 
306A2d771, 113 NH. 344 

NJ—Vmeent; Ine v Idembek, 75 A2d 745 9 NJBup 
per. 522 

N Y-Benum v Oty of Syneeae; 179 N YS2d 145 
14 Mneld 893-lBmel v Qty of New York, 214 
NYS2d 161, 28 MBc2d 418-Gtawdl v. Due; 
253 N YS2d 945 22 AD2d 941 

Utub-Mdktt V Cleifc Cliiiie Oeip. 609 P2d 934 
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49. LS-»0'.tiT'k T<yMiTts. liu * Gr.'T’t** 

Thtj*re*, IPt C \Crt 2L** F 2J ’Ih ar JtfP 
■'4SCf *4" t LEd 

Cu—* Sf,sTT^\ii» LNu!D.st R'vpita] I”" 
CdiRptr :v. ::4C4 3d444 
W -Rtinscw . 0*J :f Ne* Y.rk \ \ 

5Mi, 34 AD:d2M3 

L'S Oii A ReTitaj Co ^ Sute, Der» 
Ecj}h)8>. 633 P 2d I32(r. 46 2cl 65 

VoUstitate 

121—PHenon « Montefni & Co, App. 156 \'E3d 
5Sb, II Ii: App^ 10*—Roll' % Crt> of Chiuga 
249 NE2d 479. 12 lii App 3d 68* 

§ 255. Arbitration or Reference 

59. US—L4n> V Penn Truck Aub, lac. DCP*. 
44FRD. 70* 

Cd—CJS. dtod iu A Taelsen ft Son. Inc ^ Stale, 

48 CalRpcr 325, 232, 338 C A2d m 
N Y—Appyieation (rirTniAOuniClotli3:ig Co 116\Y 
S2d 322, afTd in \YS2d 8SA 281 AppDiv 
656. app den 118 NYS3d 754. 281 ApnOiv 
813 

AgnseoNBt to nbodt ctafns bond by stitate 

NY-Oto V Cohen, 333 NYS2d 787, 17 AD2d 
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La—Cox V Shievepon Packing Go, 34 So 2d 373, 213 
La S3—Franks v Qty of Alexandria^ App, 218 
So 2d 310—Kem v Travetem Ins Co, App, 407 
So2d2 

Serrics on ms codetondsiit ss service m sll 
"snitied in interesf* 

US—Marion v Air Preheater Gorp, DCNY, 195 
FSnpp 426 

NY—Halucha v Jockey Club, 220 N YS2d 567, 31 
Mnc2d ISfr-CoBiieU v Hayden, 443 N.YS2d 
383. 83 AD.2d SO-firoek v Bun. 443 NY.S2d 
407,83 A02d 61 

Ohio-Gbver v Hildcbran, 145 NE2d 850, 103 Ohio 
App 413—Wrinkle v Tnbeit. 188 NE2d 587, 
174 Ohio St. 233 
RskhsUiiotsppUcslile 
NY—Facidlo V. Pitek 443 NYS2d 403, 83 AD2d 
73 

Or —In le Detooroiqh's Eitsle, 348 P 2d 849, 220 Or 
528 
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NY-Aioe V Sybran Ooip. 441 NYS2d 498, 82 
AD2d308 

NC—Chil Rflie A Sons Ready Mix Concfetcb Inc v 
Thorp Saks Coq>, 245 SE.2d 234v 36 NCAppi 
778, cert allowed 248 SE2d 725, 295 NC 552 
Okl—T>ler v Thylor, Apm 578 P2d 1214 
Persons ■tifsd in fstereit 
NY—Gonndl v Hayden. 443 NYS2d 383# 83 
AD2d30 

iMrsoss not <MnfiBd to intcNer 
NY-Oooiidl V Hayden, 443 N,YS2d 383# 83 
ADJd30 

DefenatosHm Of *Miiify to ID^^ 
NY-Gonnell v Hayden. 443 NYS2d 383. 83 
AD2d30 
Retotion hscfc 

NY—OomKlI V Hayden, 443 N.YS2d 383, 83 
ADJd3(K-ared( V Bua. 443 NYS2d 407, 83 
A D 2d 61, overriding Shaw v.Goek, 78 NY 194# 


and McCabe v Queoisboro Farni Prods, IS 
AD2d 553. 223 N YS2d 21, aflinned 11 N Y2d 
963,229NyS2d 11.183 NE2d 326-.SIiepniid v 
St AgiiesH05pital,446NYS2d 35% 86 AD2d 
628 

US—US V WcIch.DCNY, 151 FSupp 899 
Anz—Taylor v Superior Court In and For Maricopa 
County, 474 P2d 59, 13 AniApp 52 
DC—DBtnct ofOduinbia v Howies App, 230 A2d 
715 

Mo—Votow V Schnuttgens, App, 538 SW2d 884 
Or-Lanon v Allen. 388 P2d 115, 236 Or 228 
Vt —Wenbuigh V Mcaure Newspapers, Inc, 396 A 2d 
1388, 136 Vt 594 

Wash-^bhnson v Asotin County, 477 P2d 207, 3 
WashApp 659 

9% EzteDghm of thne 

(2) other eases 

US—PhoeatxMut Life Ins Go v Cerven,DCNY, 
524 FSupp 70 

NY—Guntzerv Westchester County, 78 N Y S 2d 7% 
273AppDiv 902, 966, app gr 79NYS2dS2% 
273AppDiv 100% affd 83 NE2d 15% 298 N Y 
7S5-Maiiz V Lawky, 250 NY$2d 683, 21 
AD2d750 

Okl-Fkmingv Hall, 638 P2d 1115 
97. US—Qioningerv Davison, C A Iowa, 364 F 2d 
638—EUsv Great Southwestern Goip,C A Tex, 
646 F2d 1099 

Ark—WdliBins v Edmondson, 520 SW2d 26% 257 
Ark 837 

Conn—Witortv US Rubber Co, Cir AD, 223 A 2d 
323, 3 CbnnQr 690 

Ga—Douglai v Kdley, 158 SE2d 441, 116 GaApp 
670—Hilton V Maddox, Buhop, Nbyton Frame A 
Tnm Contiacton, Inc, 188 SE2d 167, 125 Oa 
App 423 

loww-Smitb V Bauk^ 260 NE2d 850 
La—Conkling v Loumana Power A Li^t Co, App, 
166 So2d 68, wnt nf 167 So2d 678, 246 Ba 
869—Mmesty v Comet-Mercuiy-Ford Co of Lo- 
lam. Mich# App, 285 Sold 314# afld, Sup, 296 
So2d271 / 

Mich—Tiny W.'Masdmicyer Co v Haas, 136N.W2d 
902, 376 Midi 289-Hamill v Joiks, 136 N W 2d 
699, I Mich App 381—Meyers v Geer, 144 
NW2d 85% 4 MiehApp 392-Sers v Eberkin. 
160 NW2d 735, 11 Mich App 139 
Mo—Emaniid v Richanb, App, 426 SW2d 716 
Nto-Sehmer v Gilldaiid. 173 N W2d 391, 185 Neb 
54 

NY—Brownstem v Schlanger, 286 NYSld 707, 53 
Miic2d9(H 

Ohio—Rumell v Drake# App., 123 NE2d 65% app 
dism 127 NE2d 889, 163 Ohio St 60S, levd on 
oth gfds 132 N £24467, 164 Ohio St SlO-Ldl- 
man v Honuiig 135 NE2d 475, 100 Ohio App 
19 

Pa-^Snmfa v Rnser, 15 Bucto 315-Flke v BaU. 338 
A2d 619, 234 Fa Super 305 
SD—Arbacfa v Gniba, 199 N W2d 697, 86 S.D S9t 
Tex—Mourning v Crown Stevedoring Go, CwApp, 
417 S W2d 723-Selman v. LyncA# OvApp, 461 
SW24 452, err ref no iw err 

Service of pleadliig 

(3) Other nutters 

U.S—Anderson v Air Wesh Inc. CACU, 542 F.2d 
522 
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mes, App, 339 So2d 28# apfdicstion den.# Si^ 
341 So 2d 896, four cases 

N Y—Yalk V New York Qty TVvnnt Autfaonty, 245 
NYSZd 29,41 Miae2d 231 

No penoBd eirviee 

Ga—Davis v PatiKk. 197 SE2d 743, 128 OaApp 
677 

Defondeato VBited to tolcKs^ 

KYr-Momson v Foster# 437 NYS2d 371. 80 
AD2d887 
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98. NA--Oorgen v Memaha County. 118 NW2d 
7S8. 174 Nd> 588 

Held not to constitute appearance 
Tex—Phipps V Chiysler Corp, CivApp, 460 SW2d 
ITOl err ref 

99. NY—Aniold v Mayal Redty Go. 85 NE2d 
616. 299 NY 57 

1. Conn—Sdunitz v DiNicola. 264 A.2d 14, 28 

QmnSup 385 

When process is adequate to bring in 
the parties and start the case on a 
course of judicial handling which may 
lead to final judgment without tiie is¬ 
suance of new initial process, it is 
enough to commence an action within a 
limitations statute.^ ^ 

1.5. us— Heib V Pitcaim, Dl. 65 SQ 954^ 325 
US 77. 89 LEd 1483, leh «den 65 SCt 1188, 
325 US 893, 89 LEd 2d 2005 
N Y —In re Feinbeig's EsUte, 277 N Y S 2d 249, 18 
NY2d 499,223 NE2d780 

2. US—Dial V Ivey. DCOkl. 370 FSupp 833 
lowa^Kxaft v Bahr, 128 NW2d 261, 256 Iowa 822 
NH—Hoyt V Nick. 309 A2d 917, 113 NH 478 
NY-Johnsonv BnnneU, 190N YS2d 111, 8 AD2d 

832, app den 191 NYS2d 154, 9 AD2d 627— 
Ghncs V Mnszynski, 225 N YS2d 61*, 15 AD2d 
435—Donunion of Canada General Ins Go v 
Pierson, 280 N Y S 2d 296. 27 A D 2d 484-Sadek 
V Stewart, 327 NYS2d 271. 38 AD2d 655 
Ohio-Couts V Rose, 90 NE2d 139. 152 Ohio St 
458—Faust v Cailor, App, 146 N E 2d 875 
Old—MyersV Kansas,O AG Ry Gp., 199P2d60a 
200 Okl 676 

Pa—Beck v Mmestidla. 401 A 2d 762, 264 PhSuper 
609 

Other cues involving snbstitnted service 
U S —Pacific Emp Ins Co v The Paul David Jones, 
DCTex, 98 FSupp 668, afid. CA, 195 F2d 
372 

lowfr-EsterdaU v Wilson, 110 N W2d 241,252 Iowa 
1199^dhnson v Brooks, 117 NW2d 457, 254 
Iowa 278 

Mich—McMahiD v MacLein, 173 NW2d 749. 20 
Mich App 148-MelviIle v KeHeher, 177 N W 2d 
238, 22 Mich App 251 

NY-Colonial Discount Co v Martd, 73 NYS2d 
8—Browning v Nu. 263 N YS2d 42, 47 Misc2d 
709 

Service not timely 

Kan—Garter v. Kretsduner, 577 P2d 1211, 2 Kan 
App 2d 271 

3. Snbstitnted service on one of defbndsnts 

Wash-Simpsonv Glacier Land CO. 388 P2d 947, 63 

Wash 2d 748 

Service ineffective u to defendant Joined after 

US—Meeker V US. C A Iowa, 437 F2d 69 
111—Solonev Reck, 204 N E 2d 614,55 Ill App 2d 282. 

Action bsired 

Or—Bhven v Goodrich, 580 P2d 185, 282 Or 753 

Where service on a state county 
derk extends the limitations period, 
service on the appropriate federal 
court derk in a federal action will have 
the same jeffect^^ 

ZJS, US—Goldv JeepCbrp,DCNY.579FSupp 
256 

4. Ohio—Dolan v Fulkert, 284 N E 2d 179, 30 Ohm 

App 2d 165 
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Wash —Citizens Interested in Transfusion of Yesteryear 
V Board of Regents of Umversty of Wasbmgton. 
544 P2d 74a 86 Wash 2d 323 


§ 268. -Attempt to Commence 

Action 

a US—Nola Eke Co V Rally, DCNY, 93 
FSupp 164—Msen v Fliherty, DCSC, 115 
FSupp 739—Hagy v ADen, DCKy, 153 
F Supp 302—Norwood v Lineberger-Betgen, 
Inc, 195 FSupp 127—Sylvestn v Warner A 
Swascy Co. DCNY. 244 FSupp 524, affd, 
C A. 398 F2d 598—Magid v Decker. DCWis. 
251 FSupp 9SS-Hardyv Green. DC Mass. 277 
FSupp 958 

Ark—Wilhains v Edmondson. 520 SW2d 260, 257 
Ark 837 

D C —Cntencm Ins Go v Lyles, App. 244 A 2d 913 
lowa-Cupenter v Kraft, 119 NW2d 277, 254 Iowa 
719 

Mich —Schnnmd v Scruggs, 182 N W 2d 94, 26 Mich 
A|q> 333—Qmtinental Ins Co v B A B Educator 
Sdes. Inc. 192 NW2d 126. 34 MichApp 499 
Mum—Berghuis v Korthuis, 37 NW2d 809. 228 
Mum 534 

N Y-qyens V Town of Roxbury. 337 N YS2d 732. 
40 A DJd 915—Markoff V South Nassau Commu¬ 
nity Hasp, 461 NE2d 1253, 61 N Y2d 283. 473 
NYS2d766 

ND—Sylling V Agseo Distnbutois. Inc, 171 NW2d 
825 

Or—Larson v Alien. 388 P2d 115, 236 Or 228— 
IVachhauser v Tronman, 531 P2d 905, 271 Or 
267 

Pa—Fike V Ball, 338 A2d 619, 234 Pa 531 P2d 90S. 
271 Or 267 

Snmmou hdd actiiaUy delivered for service 
within limitation p^od 
Midi—Holland v Inner, 168 NW2d 476, 16 Mich 
App 547 

NY—Sanford V Garvey,438N YS2d4ia 81 AD2d 
748 

Where time to sue ea^ired before mimmou wu 
ddUvered, etc. 

US—Hardwick v Smith, CAKan, 286 F2d 81 
Residence of defendant u determining proper 
oflBoer 

lowa^-Csrpenter v Kraft, 119 NW2d 277, 254 Iowa 
719 

NY—Bergstresser v McCaig, 253 NYS2d 445. 44 
Misc2d237 

Rale held fnappHcahle 

Iowa—Scoular-Bishop Oram Co v Iowa Stale Hi^- 
way Onninission, 140 N W2d US. 258 Iowa 1003 

Not proper officer 

Midi—Kyes v Pisco, 187 NW2d 551, 31 MichApp 
72,idi 196NW2d 17, temd 196NW2d 763, 
387 Mich 778 

9. US—^Roberts v General Dynamics, Convair 

Corp, DCTex.425 FSupp 688 
Oa—Hunt v OT^eal, 238 SE2d 286, 143 GaApp 
313 

Mich —Hoseney v Zantop, 160 N W 2d 124, 17 Midi 
App 141—Schunmd v Scruggs, 182 NW.2d 94, 
26 MichApp. 333 

Mo—Emanuel v Ridiaxds, App, 426 S.W2d 716 
Ohio—LaBatbem v Batsch, 227 NE 2d 55, 10 Ohio 
St2d 106 

Okl—Kile V Gotner, 415 P2d 961 

Tex—Reynolds v Aleorn, QvApp, 601 SW2d 785 
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10. US—Merchants Transfer A Warehouse Go v 
Ragan, CAKan, 170 F2d 987. affd 69 SQ 
1233, 337 US S3a 93 LEd lS2a refa den 70 
SQ 33, 338 US 839, 94 L.Ed. 513—Grooms v 
Greyhound Corp, CAOhio. 287 F2d 95— 
George v Pemn, DCOfaio, 221 FSupp, 312— 


Walker V ArmooSteel Corp. 100 SQ 1978,446 
US 74a64LEd2d6S9 

Mieh.-Ha5ency v 2haitop. 169 N W2d 124, 17 Midi 
App 141—Wise V Sisters of Merpy, 175 N.W2d 
33. 21 MkhApp 134 

Mmn—Berghms v Korthins, 37 NW.2d 809, 228 
Mmn 534 

Mo —St Ferdnumd Sewer Dist of St Louis County v 
Turner, App, 208 SW2d 85, tiwisf 203 SW2d 
731, 356 Mo 804—Peerless Simply Go v Industn- 
al Plumbmg A Heatmg Co.. 460 S W2d 651 
NY—Dl Roma v. Oswego County, snpn, n 8—Rch- 
abk Const Corp v Rdide Realty Corp, 162 
N YS2d 55a 6 Miae2d 857—Fedenpid v. RJ. A 
E Corp, 226 NYS2d 547,34 Miae2d 44 
OhuH-Wasyk v Trent, 179 NE2d 163, revd on olh. 
gids 191 NE2d 58, 174 Ohm St 525—Burns v 
Lewis. 192 N£2d 213—Bakm v Mam. 194 
NE2d 145, 118 Ohm App 244 
Okl—Kik V Gbcner. 415 P2d 961-C A C Tik Co. 
Inc V Indqiendeat Sdiod Dist No 7 of Thba 
County. 503 P2d 554 

Or—Lang v Hdl, 360 P 2d 316. 226 Or 371—Bdl v. 
Quaker Qty Fhe A Matme Ins Go, Philaddplna. 
370 P 2d 219, 230 Or 615—Tischhanser v. Ikott- 
man, 531 P2d 905, 271 Or 267 

Amendment of petition and inaance of aliM 
snmmons for minor defondnat 
Ohm-^yersv Dobies, 193 NE2d 417, 7Ohm Ap|k2d 
123 

Stetnte liberally ctmstmed 

Or-Kenner v Schmidt. 448 P2d 537. 252 Or 218 

Service not limited to original snmmoaa 

Or-Kenner v Sdimidt. 448 P 2d 537, 252 Or 218. 

Actum barred 

Okl—Green V Huff, 636 P2d 907 

11. Mich—Hreenpy v Zantop. 169 NW2d 12A 17 
MichApp 141 

Mo —St Ferdmud Sewer Dist of Sl Louis Comity v. 
Turner, supra, n 10 

NY—Arnddv Mpyal Realty Co. 55 N E 2d 61^ 299 
NY 57 

Teun —Reeves v Thompson, 490 S W 2d 525 

12. Leave to sne accideiit indemnification cor¬ 
poration 

NY—Wilson y Motor Vehide Acc Iiukainificatioa 
Gorp, 253 NYS2d26S,44Mise2d 187 

13. Ky —Wooton v Begley, 305 S W2d 270 

Limitations on mle 

DC-Cntenon Ins Co v Lyles, App. 244 A2d 913. 

14. Mum—Berghms V Korthms, 37 N.W2d 809,228 
Mmn 534 

Or—Wembeiger v Rail, 510 P2d 549. 265 Or 597. 
Delivery to improper officer 
(1) N Y—Dl Roma v Oswego Ooimty, sapia. n 8. 
(4) Other cases 

Midi.—Michigan State Aoc Fimd v. Cataman Co., Lie. 
136 NW2d 21. 376 Mmh t94-Saliiiaiiovitz v. 
Dexter^Davison Markets, hm. 169 N W2d 516.17 
KhcliApp2d 390—Sdnmmd v Scruggs 182 
N W2d 94, 26 Miefa App 333. 

NY—Balter v Jams, supra, n 8—Ssntanidlo v Levy, 
201 NYS2d 309, 23 Miac2d 145—Keatmg v 
Qumt, 215 N YS2d 582, 29 Miae2d 98-Bako v. 
Mdlica, 169 N Y&2d 771, 5 AD2d 699-Befgs- 
tresser v MdGsig. 2S3 N YS2d 445. 44 Misc2d 
237 

Or—Larson v. Alkn. 388 P2d 115, 236 Or 228 
ReeUence of defoadant ai detcnninliig proper 
officer 

NY—Moonfly v Fortmii. 266 N.YS2d 676^ 49 
Misc2d85 

Service by officer himeelf held not necessary 
Midk—Hosency v Zsntop, 169 N.W 2d 124, 17 Mmh 
App 141 

16, Tea—McDonald V Evans, QvApp. 217 S.W2d 
87a 
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YoricCott R Oa.Ofaa.8SSQ I05a 380UR 
42A 13LEd2d941 

Xy-4> A J Leasing, be v Hereulei Galioq Pwd- 
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269 F Supp 685, applying Louisiant hw 
Ohx>-Ckinpb^ v Jofanson. 79 N E2d 147, 83 Ohio 
App 225, foil 81 NE2d 238—Bockert v Bockert. 
81 N £2d 549. 82 Ohio App 274 
4S. US—US V Stoat, CATtau, 257 F2d 685— 
Phillip V Sam Finley. Inc, DCVa, 270 FSupp 
292 

Anz—Gonzalez v Tiddands Motor Hold Co, Ine, 
App. 598 P2d 103a 123 Anz 217 
Fla—Lous V South Broward Hospital Dist, App, 333 
So 2d 562 

111—Villareal v Trevino. 173 NE2d 582,30 Ill App2d 
77 

Ind—Ryser v Gatcfad. 278 NE2d 320, 131 Ind App 
62 

La—Allstate Ins Co v Tbenot, 376 So2d 930 
Mass—Mitchell v Metropolitan Dot Commission, 351 
NE 2d 536. 4 Mass App. 484 
Neb—Goiien v Nemaha County. 118 NW2d 758, 
174 Neb 588 

Nev—Kmgbt v Witoo Chemical Go, Ine, 517 P2d 
792, 89 Nev. 586. 

NY—Kaplnn v. Mdsser, 91 NYS.2d 363, 196 Misc 
6—Sternberg v John Rosenblum, Ine, supra, n 48 
NC—Blue Ri4ge Elec Membership Corp v Orannis 
Bros., 58 SE2d 748. 231 NC 716 
Tex—Thomss v Grotus Dniliiig Coip of Tex. Qv 
App,40SSW2d2I4 

Detontorat designated by fietitioiis aaaie 

US-SasBi v Breier. DCWis, 76 FRD 487, affd, 

C A. S84*F2d 234 

Gal—Winums v Goodman, 29 CalRptr 877. 214 
CA2d 856-Noble v Merchants Nat Realty 
Oorp, 56 CslRptr 233—Stephens v. Beny. App. 
57CklRptr SOS. 248 C A 2d 48 
Ga^MouldeD Supply Oo v Rigas, 217 S.E 2d 468.135 
GaApp 229 

La—Sfaotts v Doe, App, 347 So 2d 318 

Slatate held totemipted 

La.—Brooks v Wdtz, App, 144 So 2d 413. 

UnkaowB and imideDtifled defSnidaiits 
Oho—Voeke v Oty of Dayton, 303 N £ 2d 892, 36 
Oho App2d 139 

pave 385 

49. Sait prior to appototaiaBt 
Oho—WhnkJe v Tnbert, 188 NE2d 587, 174 Ohio 
St 233. 

52, NY—Stenibeig v John RosenUum, Inc, 130 
NY.S 2d 129,205 Moo. 760 

53. m—Dnshaw v Huniplireys Leather Goods Cd, 

283 NE2d71,5iaApp3d98. 

La—Buford v Cbmbs; App, 50 So2d 469—Hum¬ 
phreys V McGomiskey, App, 159 5o.2d 380-Ja- 
cobsv Kaniioii,App,197So2d 704. 

Mich—Davidson v Bricen-Vander Veen Const Co, 

192 NW2d 312, 35 MiehApp 293 
Mb—Evans v Buente, 284 S.W2d 343, oert den 76 
set 547. 3S0US 1002, 100 LEd 863 
Oho-Staky v/Scheck, 133 NE.2d 189, 99 Oho App 
242-<!ov|k v HdddMni. 145 N.£2d 8Sa 103 
Oho App 413 

Wadi—Sunpson v Glacier Land Go. 388 F2d 947, 63 
Wadi 2d 748 

HndMiid 

CO Other instances 

Tex—McCarty v Puner. QvApp.. 373 SW2d 293^ 
revd. on oth grds, Sup. 379 $ W2d 291 
Action barred after toitare to Join ntemsry 

US—Dack V Shanman, DCNY, 227 FSupp 26 
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Ill—-Fields V 6125 Indiana Ave Apartments, Inc, 196 
NE2d 485. 47 IllApp2dS5 
La—Commercial Union Ins Co v Bnngol, App, 262 
So 2d 532 

Statute not interrapted 

Gsl—Noble V Merchants Nat Realty Gorp, 56 Chi 
Rptr 253, 248CA2d48 
La—Hams v Lopez, 109 So2d 496 

54. US—People of the Living Ood v Star Towmg 
Co, D C La. 289 FSupp 635 

Csl—Garrett V Crown Coach Coip, 66 Gsl Rptr 590, 
259 C A 2d 647—Oakes v McCarthy Co. 73 Chi 
Rptr 127, 267 C A 2d 231 

La— Pico v New Orleans Shrimp & Fish Co, App, 
181 So 2d 851—Commercial Union Ins Co v 
Btmgol, App, 262 So 2d S32r-Rcdliiis Intern. Inc 

V Mdder. App, 323 So 2d 226 

NY—Darlingv Flamm. 248 N Y S 2d 839, 20 A D 2d 
880 

Tex—Price V Anderson's Esttte, 522 S W2d 690 
Error in dnistfan name 
NJ —Bradley v Powles. 218 A 2d 647, 90 N J Super 
550 

Defendant designated by fictittons name 
Gsl—Hollister Canning Co v Supenor Court for San 
Bemto County, 102 Cal Rptr 713, 26 C A 3d 186 

55. La—^Dickinson v Maryland Cas Co, App, 364 
So 2d 179, wnt den. Sup. 366 So 2d 561 

Ohio—Stauffer v Isaly Dairy Co. 211 NE2d 72. 4 
Ohio App 2d 15 

56. La—Gradney v Southern Farm Bureau Cas Ins 
Co, App, 375 So 2d 212 

57. La —Legendre v Hill, App, 250 So 2d 127, affd 
263 So 2d 25. 262 La 249 

§ 273. — Defects in Process or 
Service 

60. US—Robinson v Greyhound Corp, CAOhio, 
245 F2d 65-Jackson v Duke; CATex, 259 
F2d3 

Ark—Savers V Pacific Bldg, Ino, 601S W2d 822,269 
Ark 294 

Gal-Larson v Barnett, 225 P2d 297. 101 Cal App2d 
282 

Kan —Goldsbeny v Lewis, 574 P.2d 566, 2 Kan 
App 2d 56 

Ky,-^ones v Blankenship, 232 SW2d 1019, 313 Ky 
509—Hausman's Adm'r v Podilman, 236 S W 2d 
259, 314 Ky 453, 27 ALR2d 23^Roehng v 
Merchants ft Busmessmen's Mut Ins Co, 391 
SW2d 369—Crowe v Miller, 467 SW2d 330 
La—Wilson v Kmg, App, 145 So 2d 128 
Mass—Duff V Zoms, 99 NE2d 47, 327 Mass 347 
Miss—Fredenck Smith Enterprise Co v Lucas, 36 

50 2d 812, 204 Miss 43—Ervmg's Hatchencs, Inc 

V Gamtt, 168 So 2d 52, 250 Miss 701. 

NY—Taylor v Long Island RR, 181 NY S2d 69,17 

Misc2d44-Maroy V Woodin, 237 N Y S 2d 402. 
18 AD2d944 

Ohio-^uhasz v Corson, 168 N E2d 491, 171 Ohio St 
218—Bdbo V Bell. 170 NE.2d 730. 171 Ohio St 
311 

Pa—Hoeke v Mercy Hospital of PitUbuigh, 386 A 2d 
71. 254 Pa Super 520 

Tenn —Moore v City of Chattanooga. 371 S W 2d 815. 
S2TennApp 76 

Tex—Callan v Bartlett Elec CcHxp» CtvApp. 423 
S W 2d 149, err ref no rev err 
WVa—Canon Hardwood Lumber Co v Stqdrenson, 

51 SE2d 313, 131 WVa 784—Stevens v Saun¬ 
ders, 220 SE 2d 887, 159 WVa 179 

Wrs—Canadian Pac Ltd v Omark-Prenboe Hydnu- 
hes, Inc, App. 272 NW2d 407. 86 Wis2d 369 

Name or deacriptfon of de f e nd a nt 

(4) Other instances 

Iowa—^Kraft v Bahr, 128 N W 2d 261, 256 Iowa 822 

Md—Piersma v Satz, 271 A2d 199,10 Md App 439, 
affd 276 A 2d 666, 262 Md 61 
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US—Benn v Linden Crane Go. DC Pa, 370 FSupp 
1269—^Phoenix Mut Life Ins Co v Gerveia. D C 
N Y, 524 F Supp 70—Carpenter v Board of Re¬ 
gents of Umversity of Wisconsm System. DC Wis, 
529 FSupp 525 

Jurisdictional defect 

Or—Northwest Environmental Defense Center v Qty 
Council for City of Portland, 531 P 2d 284, 20 
Or Aiv 234, app after remand 540 P 2d 1032, 23 
Or App 45. 
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63. La—Davis v Lewis ft Lewis. App, 60 So 2d 230, 
affd 78 So2d 173, 226 U 1059-Stewart v 
Maloney Trudong A Storage, Inc, App, 147 
So 2d 62 

64. Mo—St Ferdinand Sewer Dist of St Louis 
County v Turner, supra, n 10 

Ohio—Baldme v Klee, 224 NE2d 550,10 Ohio Misc 
211 

Pa—Flakes v Harnsen. 100 PittsbLegJ 329—Webb 
v Link, 82 FhDist ft Co 326, 35 Ene Co 86 

65. NY—Taylor V Long Island RR, 181 NYS2d 
69. 17 Misc 2d 44—Brown v Ingersoll. 226 NY 
S 2d 479—Tamburo v P ft C Food Markets, Inc. 
321 NYS2d 487, 36AD2d 1017 

Tex—Rigo Mfg Co v Thomas. 458 SW 2d 180 
Wash-Matthies v Knodek 573 P2d 1332, 19 Wash 
App 1 

66. US—Van Gundy V Bhs. DC Iowa, 246 FSupp 
802 

Ark—Central Investments. Inc v Polk, 388 SW2d 
381, 239 Ark 165 

Iowa—Emery Ttansp Co v Baker. 136 NW2d 529, 
257 Iowa 1260 

Kan —^Murphy v Torson Const Co, 368 P2d 45, 189 
Kan 171 

La—Conklmg v Louisiana Power ft Light Co, App, 
166 So 2d 68. wnt ref 167 So 2d 678, 246 U 869 
NY-Sudey v Estco, Inc. 200 NY$.2d 939, 2S 
Misc 2d 172 

Okl—Powers V Atchison,T ftSF Ry Co,392 P2d 
744 

Or—Allen v Loooco, 448 P2d 569. 252 Or 195 
Pa—Williams V Stoudt ft Son, Inc, 9 D ftC2d786^ 
27 LehLJ 13Q, aiid 172 A2d 278, 404 Pa 377 
Tex—Ferns v Secunty Sav and Loan Am'n, Dickm- 
soii,QvApp.S45SW2d208 
Wash—Fox V Groff, 559 P2d 1376, 16 Wash App 
893 

Wis —Mosing V. Hagen. 148 N.W 2d 93.33 Wis 2d 636 

Service qimhed 

Okl—Jones v IBunininid, 420 P2d 870 
Resemthm of defnse tu answer 
US—Panhandle Eastern Vrpt Lrae Co v Breeheisen, 
CAKan,323 F2d79 

67. US—Roberts v Oenersl DynamiCB, Convair 
Corp. DCTex, 425 FSupp 688 

Ga—Bible v Hughes, 247 SE2d 584, 146 OaApp 
769 

Iowa—Evans v Ober, 129 NW.2d 78. 256 Iowa 706 
NY—Fbnyv MiIgroiii.353NY.S2dS08,44AD2d 
91 

NC—Winmnsv Bray, 159 SE 2d 556^ 273 N.C 198 
Ohio—R uskU v Dfike^ App, 123 NE2d 65^ app 
dism 127 NE2d 889, 163 Ohio St 605, revd on 
oth gids 132 NE 2d 467, 164 Ohio St 52Q-Hart 
v Columbus Buidc Go, 129 NE2d 414 
Okl-nAmencan Bank A, Trust Co v. Continental Inv 
Corp, 213 P2d 861, 202 Okl 341 
Fa—Stoltzfiis V Hans, 334 A2d 738. 234 FaSuper 46 
Wash—Fox V Groff, 559 P2d 1376^ 16 WaihApp 
893 

Summons not retnned 

Teim—Adams v Carter County Memmial Hosprtal, 
548 SW2d307 

Tex-^Johnson v. McLean, Appu 1 Dist, 630 SW2d 
790i30ALR.4thl085 


Wis—Pukhmski v Stmad. 276 N W2d 781,88 WisJd 
423 

FaQinre to ddiver snd file witii county dark 
N Y —Dominquez v DeTibenis, 432 N Y S 2d 724, 78 
AD2d 848, affd 422 NE2d 578. 52 NY.2d 778, 
439 N.Y S 2d 918, ovenruhng to extent moonsistent 
Bromley v Gosmatos, 75 AD 2d 798, 427 N.Y 
S2d509 

Extension not avaBsUe 

NY—Firerk v Merpy Hosp, 2Dept, 470 NYS2d 
673, 99 AD2d 504, affil 468 NE2d 701, 63 
NY2d63^479NYS2d519 

68. US —CJjS. died in SdkoR v Colonial Bakmg 
Cb.DCArk, 111 FSupp 13, 18 
La—Cornier v Continental Sonthern Lines, Inc, 294 
So 2d 485 

NY—Parkhurstv Fhst ft Merchants Cbtp. 418 N Y 
S 2d 26a 100 Misc 2d 69 

Ohm—McCbnnaudV v Kahl. App. 201 N,E2d 530 
Tex—Ounter v Hasty, Civ App, 422 S W 2d 198, err 
ref no rev err 

70. US—Ziegler v Akm. CAKan, 261 F2d 88 
Wis—In re Suprenie Tool ft Mfb Co, 89 N W.2d 292, 
3 Wis 2d 554 

74, Ark-Stiveis v Pacific Bldg, Inc. 601 SW2d 
822, 269 Ark 294 

Ga—Burrow v Dickerson, 132 SE.2d 5Sa 108 Ga 
App 178 

Wis -^hlumpf V Ydhck. 288 N W 2d 834, 94 Wi8.2d 
504 

75. Minn—Tharp v Tharp, 36 N W2d 1, 228 Mum 
23 

§ 274. — Defects in Pleadings or 
Other Proceedings 
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78. Mich —Fill v Alexander Hamilton Life Ins Go 
of America, 207 N.W 2d 474, 46 Mich App. 146 

Nev—Lapica v Eighth Judicial Dist Coun In and For 
dark County, 624 P2d 1003, 97 Nev 86 

79. US—Barney v Staten Island Rapid Ttanau Ry 
Co.CANJ,316F2d38.eert den 84S.Ct. 67, 
375 US 826, 11 LEd2d 5S-Matlack. Ina v 
Hupp Corp, DCPa, 57 FRD 151 

DC—York ft York Const Co v Alexander, App, 296 
A 2d 710 

Ind—Gager and Petera, Inc v American Fletcher Nat 
Bank ft Trust Go, App. 428 NE2d 1279. 

Iowa—Patten v Qty of Waterloo, 260 NW.2d 840 
La—Lovett v South Central Bdl Td Cg., App, 308 
So2d 801 

NY—Alex v Grande, 285 NYS2d 909, 29 ADJd 
616 

Okl—Pfhinmerv Titwdl, 252 P2d 123,207 Okl 605 
Tenn—Chuidi of Gjd v Tomlinson Church of God, 
247 SW 2d 63, N3 Tenn 583 
Tex—Pacific Greyhound Lines v Tuck, Qv App, 217 
S W 2d 699, err ref no rev err—Gray v T.aleeton 
Wheat Orowen, QvApp, 240 SW2d 3S3-Chl- 
lan V Bartlett Elec CcA^, Civ App, 423 S W 2d 
149, err ref no rev err. 

Wtt-Sdaumpfv Ydlick.288NW2d834,94Wis.2d 
504 

111—Amman Food A Liquor, Inc v Hentage Ins Go. 
App, 382 N£2d 362. 22 HLDec 242. 65 Bl 
App 3d 140 

SC-Scott v McCam, 250 SJB2d 118, 272 SC 198, 
app after lemand 274 SE2d 299, 275 S.C S99 
Utah—Meyem v Interwest Corp, 632 PJd 879 
SO. Gd—Milam V DickinanCoiiit. Co, 40 Cal Rptr 
130, 229 C A.2d 208 

Okl—Fowler v Qty of Semmole^ 217 PJd S13. 202 
Old.63S 

82. Or.-Railton v Redmar, 304 P2d 108. 209 Or, 
80-ln re Miller’s Estate, 368 P2d 327. 229 Or. 
618 
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83. I*< . * Ji.'; T-Jr* ' * i ^ Rj-ir* 

c- -■*? •* »* 

84. Ni’;." <. DCi'u 

} JMpf '• 

L4—HiCTgW’FVlA 

S" 4 4 ij-p j*«r j '1 * V U 
Tei-<in* * Lik«9(«4 *V-ej. Gro^m. si-jw-. »' 

86 . i*s-Hudgr. IS ■: FSirr iv ■:* :-c 
4C'5—Otwri V Mt Dff «e*; Ot jgt 4 !s Cirp C A 
Mj 463F2d ^3^-errd,•#"SC ’rtr,4;!lS 
•»: :i> LEdid ‘SS5 -n jejrj"d DC, 

FSurp 5DJ afy 526 ? 2d : J.I-t S hv Ivrf 
Traoiite L^J^scMprg C.ifp % Hcr-e In^ C , 
DCIJi 4 ; A FSup/ J2 j 

AltfLt'-'AJcfcka Mines JL M4'le*l^ Iiu s AWa In¬ 
dus Ba, 354 P 24 l .•>?« 

Ksp—Mcrks v St Fncc.* Hpsrit&I n'-J School 0 ^ 
Surmg. 294 P 2d 2*5. 179 Kar :63-T..n*er v 
Beninr., 323 P2d 149 !?« Kan 9"-M.Cee « 

Cjt> of Kmrvs Cay. K«n, 339 P Id 2, ^84 Kan 
*»9: 

La—wMe>en 1 l4£re. Asp. 3"4S('2d ll^l 
N C—W.'an s Crab Orchard Dese'cpnwnt Co 171 
SEIdS-'L I-^SNC i90 

Fa—in K Ccnteat rf Btecijjn. 40 Luz Les Rc{ 13 

Firflora to sem eempfadat oo time 

NY—Hom.t 2 \ Ba> TerraceCo<cp SectionX l«n:, 

3P N YSIa 964, 35 A D2d 953 

FaQnre to slgs eomplaiiit 
Axb.—S afeivay Sio*at, Inc v Maneopa Couni> Superi¬ 
or COhn. SC5 P2d .383. 19 AnzApp 21C 

llqnveririi^ eogptaiiit 

Anz.—Safeway Stons, Inc s Mapcc^ County Si^jen- 
or Court. 505 F 2d 13S3, 19 Am App 210 

87. Aflz —Feten « M A O Const, Ine App, 379 
P2d‘^ 119 Ana 34 

U—Mom t ls!re.«App. 379 So 2d 1181 
NY—Zunmeraian v Bur*it, 436 NYSad 49, 80 
AD3d609 

IMge 308 

81 Waafa—Hanser « Warn, 559 P2d 1375. 16 
WadcApp 891 

§ 275. Amendment as to Parties 
Llbraxy References 
Limitation of Actions ^121(2). 

94. US—Godfireyv Eastern Gas A Fuel Asiocaates, 
DC Mass, 71 FSupp 175—Jones v Evans, DC 
Oa, 544FSispp 769 

Q£—Oadka i Hercules Powder Go, 46 Gal Rptr 
5S2, 237 C A2d 44—Calibnna Stale Auto Ass'n, 
Inter-las Bureaa % Cohen, 118 OdRptr 890, 44 
G A 3d 387. 

DC—Xdley v Mama, App, 400 A 2d 1045 
Fla.-GaliipiB v. Vida, App, 232 So 2d 408 
ID—Bats > Wafon Wfml Cbuntiy Qnl Inc, 266 
NE2d 343. 132 ID App 2d 161 
lm-CJ.S.dtediHTbuiiev Hokah Cheese Co, 149 
N W2d 174, 178, 260 Iowa 347 
Xy—RicliBiond v Louisville and Jeffenoo County 
Meiropolrtan Sewer Dm, App, 372 SW2d 601 
La—SOiaD v Catennllar Com. App, 319 So2d 

843 

Mitts—CJ jS. cilad fat Flennng \ Travefen Ins. Co, 39 
So 2d 885. 889. 206 Mbs 284 
Mo—DaqMti v Moheriy FOel A Tnnifer Co, 223 
SW2d47A 339 Mo 789 

Mont.—Vineeat v Edwards, 601 P2d 118A 184 Mont 
92 

Fk—Miller v Jaooba. 63 A 2d 362,361 Pa 492—Ken- 
ay v LiebenBaii,47lJBLR4g 219,affiL 142 A.2d 
784, 187 PaSnper 6—Btyanac v Smith, 23 Beaver 
47 

Tex.—Keeliag v. Rigsby, Civ App, 407 SW.2d 333 
AwmdfaMttt for want of pnipcf poitr pWitfff 
RJ—Tilfanghaiit V Macfs, III A2d7I3,82Ri 478, 

32 ALRJd 1004 


ACTIONS 


Isittal caofc of actfam aiait be valid 
A j -i I * *• . Liheity M-i Irr. Co. 392 Sold 803 

95. L * L-.v Bldgs Corp, DCN Y, 

« FRD r;; 

A-*7—Htfdiu-d V Ford Marketng Ccjrp App. 629 
Flo ^ .:«* Anz :76 

Pj -JjT ‘ n . Lm»ed Ogar Whd-Am Stncs, 68 
A Cc 121—Hktcgh v Steelton Taxicab 
^2 DauphCo '’1. xevd onoth grds 89A2d 
5” J.TJ Pa 4.^ 

Ttm —Dej»nrv > De^orey 233 S M 2d 328, 190 Tenn 
0*: 

Va —Jacuovun v Southern Btscuit Co, 97 SE2d 1,198 

Va 

96. L S—OTveal v Natamai Cylinder Gas Co, DC 
Ill, :03 F Supp 720-Brown v Texas A PR. Go, 
DCLb.392 FSupp 1120 

97. LS—Loiigbottcm V SwOby. CAFla, 397 F2d 
43 

Fla—Haines V Leonard L FaiterCo, App, 199So2d 
311, cert discbaiged, Sop. 210 So 2d 218 
Ill—In re Schafer's Estate. lOi NE2d 833, 344 ID 
App 608 

Ind—Hechne, Ire v Martin. 348 NE2d 416, 169 
ladApp 260 

Kan —Russell v Amenean Rock Cnisber Co. 317 P2d 
847, ISl KaP 891 

Pa*—DonaMson v Farrar, 33 Wash Go 68 
96. US—Floieatme v Landon. DCCal, 114 
FSiipp 432,niind,CA,231 F2d432—WiDuuns 
V LS..CAGa,40SF2d234 
DC—Stioiherv District of Columbia. App. 372 A 2d 
1291 

K>—Modem Bakery, Ine v Bnshear, 405 SW2d 
742 

N Y —Bata Nat Corp v Bata Sioe Co, 86 N YS2d 
S8^ afld 94 NYS2d 819, 276 AppDiv 896 
N C —Butcl V Nbr*h Candina Baptist Hoqi, Inc, 293 
SE2d8S. a06NC 21A27ALJI4th 182 
Tenn—ChoRb of God v Tomlinson Chiudi of God, 
supra, n 79—Link v Souibeastem Onqrhonnd 
Lines, 279 S W2d 239, 198 Torn 262 
Tex—GJJS. dted m (TQumn v Sooct, QvApp, 231 
SW 2d 168, 172, err lef—Charter Oak Fhe Ins 
Co V Square, QvApp, 5^ SW 2d 633, err ref 
no rev eir 

99. US-Wood V Wonchek, CA.Wis. 618 F2d 
1225 

La—Schhunbiecht V Executive Offloen of Brown and 
Root, Inc, App, 371 So 2d 389 

PW309 

2. Dl—Ford v Round-Upv Divokm of Midwest Dv- 
mboimg Co, 209 NJE2d 348, 61 ID App 2d 299 

3. US—Longhottom v Swaby. CAFla, 397 F3d 
43 

Kan—Lady v Ketebnm, 332 P2d 21, 186 Kan 614 
La—Meadoozv Hall. App, 369 So2d 24(L wnt den. 
Sup, 369 Sa2d 1366 

6. US-~Oodli(cyv Eastern Gas A Fbd, 370 Pk 622 

7. US—Boatman v Thomas, DCPa., 320 FSnpp 

1079 

Ala—Hadron v GoOhe County, 285 So2d 101, 291 
Ala. 596 

GiL—Anatm v MaMadnu et ts Bondiag A ha. Go., 15 
OlRptr 8l7.364P2d68!,36CA2dS96-OMii- 
fnx v. Herenles Fbwder Q>, 46 CU Rptr 352,237 
CA2d44 

Fla—Galuppi V VidA Appu, 232 So 2d 408 
Ga—Lowe v Atlanta Coen Gob Bottlmg Co, App. 
]59SE2d473.I17GnApp 133-Loaden Iran A 
Metal Go, Inc v LogBA 212 SEJd 21, 133 
GaApp 692 

ID—Kern v Urefro Sovioe of Wot Fiankfbit, Ine, 
412 NE2d 1037. 43 IDDec 433, 90 llLApp3d 
182 

lown—Reynokfa v Nowoeny, 189 N.W.2d 357 
Kan—RnsseOv Amenean Rock Crusher Go, 317 P 2d 
847, 181 Kan 891—Marr v. Gcqger Ready^Mix 
Go,495 P2d 1399, 209 Kan 4a 
La—Echebad v Lambert, Appw 374 So 2d 116 
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Md—Crowe V. Houseworth, 325 A2d 392, 272 Md 
481 

Nev —SuDivan v Tent Marketmg of Nevada, 607 P2d 
ll!,96Nev 232 

NH—Dupma v Smith Properties, Inc, 325 A2d 781, 
114 NH 625 

NY-Liicev Fbroe Muffler Shops, 272 N.YS 2d 843, 
51 Mac 2d 23A afU. 282 N Y S 2d 72A 28 A D 2d 
826 

NC—Terry v. Lownaee Hospital Inc, 284 SE2d 
128. 54 NC App .663 

CDno-4kifoigBn v. Bayvww Hbroibl 166 N E 2d 430— 
Blooin V Hbbhaner, 197 NE.2d 386, U9 Ohio 
App 139^-8taii£farv. fanly Daily Co, 211 NEJd 
72, 4 Ohio App2d IS—South v BnBh-Mbon 
Ncwipepen, Inc, 260 N.EJd 622,23 Ohio App 2d 
lA ofH. 271 NE2d 84A 27 Ohio SL2d 111 

Fk—Qanehetti v Kaykn, 361 A2d 842, 241 PaSuper 
437 

Tenn—MeOeaiy v Morgaii. 449KW2d44a 60Tenn 
App 378 

Tex—Astro Sign Co v Snlhvnii, QvApp. 318 SWJd 
42a err ref no rev err 

Wash—Lmd v Fnck, 330 FM 709, 15 WalhApp 
614 

Gfange fim iianie of eftiM to oi^ 
enmtrix 

U.S—Brennan v. Smith's Estate^ DCPa, 301 FSopp 
307 

Insertioa of tnie ISor lletItIfiBf Bane 

G) Amendment held not to rebte back under eaenm- 

US—Hofiknan v. Hakbn, CAOr, 268 F.2d 28Q- 
Feman v NedDoyd Im DCCal, 191 F.Supp 
907—Watson v Unipnss, Ine, C A Colo, 733 
F2d 1386 

Ab—ThicadgiD V Bumingbam Bd orEd.407Sa2d 
129 

Anz.—Hartfind Ina Group v. BecA 472 PJhl 933, 12 
AnzApp 332 

Gri—Lipman v Bhend, 28 CalRptr 80a 213 CAJd 
474 
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Mich. 296 So 2d 271. 
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B an c es 
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404 F.2d 1023, cert. den. 89 SQ 1468, 394 U.S 
987, 22 L.Ed2d 763 

Ab.—Hmtonv HbbiM,349SoJd28-Mmtonv.Wlii- 
ieiiant,4aZSo2d971-DeniByv SenOb446So2d 
7 (dfaapproving of Baggett v Alto Cotpu 459 
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Gal—Gaireit v. CTOwn Coach Corp, 66 CaLRptr. 39a 
239CA2d647 

Ga—Suns v. American Gas. Co, 206 SE2d 121, 131 
GaApp 461, afld 209 SEJd 61, 232 Ga. 787. 

(5) Other matters 

U S.—Runbeii v. Weber Ancnft Corp.. D CCkL, 424 
FSiipp. 294—Skntixgo V Beeton Didansaa A Col, 
S A, DC Puerto Ri^ 339 FSopp 1149. 

Gsl-nlensen v Royal POofa. 121 GdRptr. 80S, 48 
CA3d717. 

U—Templet V Johns, App. 1 Or, 417 So 2d 433. wnt 
den, Snp, 420 Sold 981. 

Nev—Lana v. Amenean Mamtensaoe Coip. 618 P2d 
343. 96 Nev 787. 
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8. US-~Wynnev US for Use of Mid-States Water- 
pixiofing Co, CAOkl, 382 F2d 699—Smith \ 
Guaranty Service Coip. DCGal. 31 FR D 289 

Ark—Williams v Edmondson. 320 SW2d 260^ 237 
Ark 837 

Cal—Thompson v Palmer Cotp. 291 P2d 993. 138 
C A 2d 387—Austin v Massachusetts Bonding A 
Ins CO. 13 CalRptr 817, 364 P2d 681. 36 C2d 
396 

Fla—Green v Peters, App, 140 So2d 601 
ni—Latshaw v Humidireys Leather Goods Co, 283 
NE2d71.3 1UApp3d98 

bid—Mays v Parker, 238 NE2d 666^ 147 IndApp 
81—Paisley v. Waverly Concrete ft Gravel Co, 
App,427 NE2d 1 

Nev —State ex rel Dept of Highways v Eighth Judicul 
Dist Court, 601 P2d 710, 93 Nev 713 
N J—Eskon V Four Star Realty Co, 176 A2d 338, 71 
NJ Super 202 

NY—Andrews v Lebis, 111 NYS2d 826, 279 App 
Div 1014—Di Stefimo v Di Ste&nQ, 138 N Y S 2d 
821, SMisc2d683 

Ohio CJ JS, cited m Stauffer v Isaly Dairy Co.. 211 
NE2d72.81,4 0hio App2d 13 
Pa—Oozdonovic v Pleasant Hills Realty Co, 33 A2d 
73,337 Pa 23—Waugh v Steelton Taxicab Co, 89 
A 2d 327, 371 Pa 436-Powen v Suthff, 189 A 2d 
864^ 410 Pa 436—Paulish v Bakaitis, 273 A 2d 
318, 442 Pa 434 

Tex—GJJS. cited in Hallaway v Thompson, 226 
S W2d 816^ 822, 824^ 148 Tex 471 

9. US—Elam v Nevdle^ DCInd, 129 FSupp 437 
—Anderson v. Phoenix of Hartford Ins Co, D C 
U. 320 FSupp 399 

m— Maisden v Neuius, 126 NE2d 44, 3 lllApp2d 
479 

Ohio—Farm Bureau Mut Auto Ins Co v Gioia Mao- 
aromCo, App, 182NE2d2S 
Tex—Hallaway v Thompson, 226 SW2d 816, 148 
Tex 471 

WVa—Fanner V LDI, Inc, 286 SE2d 924 

When ralttfoii hack doctrine appliei 

(1) In general 

U.S—Covd V Safetech, Inc, DCMass, 90 FRD 
427—Swaitz v Gold Dust Casino, Inc, D C Nev. 
91 F.RD 343 

COlo—Shepherd v Wilhdm, 391 P2d 1039, 41 Colo 
App 403 

(2) Period to receive notice mdudes reasonable tune 
allowed under federal rules for service of process 
US.—Ingram V Kumar, DCNY, 383 F2d 366. cert 

den 99SQ 1289, 440 US 94% 39 L Ed 2d 499 

(3) Period does not mdude tmie provided for service 
of process 

US—Sdnavone v Fortune, CANJ, 730 F2d IS, 
cert gr 106 Sa 36, 88 LEcL2d 43 disagreemg 
wdh Ingram v Kumar, 385 F2d 366 

10. Ark—Wmters v Lewis, 542 SW2d 746, 260 
Axk. 363 

Fa— Wicker v Esposito, 437 A 2d 1260, 500 Fa. 437. 
Tex—Hallaway v Thompson, supra, n. 9. 
Aniflndincnt eomctliig mune of roil party de¬ 
fendant, etc. 

U.S—Simthv Proctor ft Gamble Mfg Co.DCTenn, 
33 F.RD. 294 

Cai—Marasco v. Wadsworth. 145 CalRptr 843, 378 
P2d90, 21 C3d 82 

Oa.—Locklearv Morgan, 193 SE2d 208.127GaApp 
326 

La—Sears v. Parkchester Apartments, Inc, App, 338 
So2d 733. 

Minn—^Fore v Crop Hail Management, 270 NW2d 
13 

Mo—Want v Leve^ App, 374 S W2d 700 

11. US—Dunham v Innerst, DCPa, SO FRD 
372 

m— Flcshner v Copeland, 147 NE2d 329, 13 0124 
72 

Ohio—Williams v Jerry L Kaltenbieh Ent, Ine., 440 
NE2d 1219, 2 Ohio App3d 113, 2 OBR 126 
Tex—Maiex v Moeck, CivApp, 608 SW2d 740 


12. US—Stcauvs v Rex, DCPa. 191 FSupp 128 
lowa-Schenhom v WtUiams. 38 NW2d 361, 244 

Iowa 908 

N J —Meirt % Economy Brake Service. Inj. 188 A 2d 
207. 78 NJ Super 218 

Old—Ganwnght v Atlas Chemical Industries. Inc, 
623 P2d606 

WVa-Sagev Boyd, 113 SE2d 836, 143 W Va 197 

13. US—Hughes V US. DClll. 534 FSupp 352, 
affo.CA.TOl F2d56 

Cal—Contract Engineers. Ine v Cahfoma-Donn 
Heat Treating Co, App. 65 CalRptr 776, 238 
CA2d346 

Fla—BftHSafes,lnc v FuscoCnp,Aig>,342So2d 
105 

Ga—Moigaa v GMC Tracks. 294 SE2d 35% 163 
GaApp 206 

Mo—Elrod v Lafeymte Elevator Co, App, 379 
S.W2d 832. 

NC—Blue Ridge Elec Membership Cotp v Giannis 
Bros., 38 8 E2d 748, 231 N C 716 
Fa—Tievdlim v West Reslty Co. 432 A2d 1062, 289 
Pa Super 84 

Tex—Cohen v C H Leavdl ft Co., CivApp, 520 
SW2d793 

Rdtasal of amendment held error 
NH—Dupuis V Smith Properties, Inc, 323 A2d 781, 
114 NH 623 

Mistake in Identity of defendant 
Tex—Braselton-Watson Builders. Inc v Burgess, Qv 
App.S67SW2d24,err ref nre 
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14w US —Hankmson v Pennsylvania R Co, DC 
Pa, 160FSapp 709 

Ala—Threadgill v Birmingham Bd of Ed, 407 So 2d 
129 

Cal—MillerV Thomas, 175CaiRptr 327. 121 CA3d 
440 

DC-Saflhm v. Witaon, DC, 481 F.Supp 228 
Ky—Gilbert v Harian County Bd. of Ed, 309 S W 2d 
771 

Mwh—Medav.CifyofHowell,312NW2d202, 110 
Mich App 179 

NJ—Taylor v Loyal Order of the Mooses Lodge No 
913,213 AJd 801, 90 NJ Super 1 
Or—Maslov v Manning, 397 P2d 833, 239 Or 393 
Fa— Millerv Jacobs,6S A2d36Z, 361 Pa 492-Riocio 
v. Maigernm, 22 Lehigh Co.LJ 259—Mahnken v 
Brttner Department Store, 22 Northumb Leg J 188 
-^Casnerv Faher, 22 D ft C2d 1 

A rule providing for an amendment 
when the name of the defendant is 
ui^own does not extend the saving 
dause oi the statutes of limitation. 

IftJ. Ohio-Vocke v City of Dayton, 303 N.E2d 
892, 36 Ohm App 2d 139 

§ 27^ Intervention or Bringing in 
New Parties 

Library References 
limitation of Actions ^124, 

15. US—Motois bn. Corp v Mfeliignn Propane 
Gas Co. DCMich. 292 FSupp 369 
Ala—Echols v. Star Loan Oo, 274 So.2d 51, 290 Ab 
76 

Cal—Harruon v Eiglebndc, 62 QdRptr. 831, 254 
CA2d 871—Martin v. Board of Adrmmstration, 
Public Emp. Retimwiit System, 81 Cri Rptr 432, 
276CA2d795 

Cum—Cote v. Boudrean, Super, 120 A2d 82. 20 
ConnSup 28 

Ga—Rdbinion v Bunar, 177SE.2d 81S, 122 GaApp 
564 

Ill —Cook v Ixjgan^ Inferno, Inc.. 232 NJEL2d 177,90 
ni App 2d 83 


U—Ktotx V Nola CSbs. Ine. App.. 209 So2d 138 
Mum —Doerr v Warner, 76 N W 2d 505, 247 Mum 
98. cert den 77 SO 2% 332 U.S 801, 1 LEd2d 
37 

Neo—Hickman v Loup River Public Power Dist, 113 
NW2d617, 173 Neb 428—Baker v A C Ntison 
Co. 174 N W2d 197, 185 Neb 128 
NY—Taca Intern Airltnes, SA v Rolls Royoe of 
Eugland. Limited. 263 NYS2d 269, 47 Misc2d 
771 

OU—Tnavders Ins Co. v Leedy. 450 P2d 898 
Clan or repnnetative acthm or actioii on be- 
half of plalatiff aad intarfoiion 
(1) US—Diekiiison v Buraham. CANY, 197 
F2d973.oen den 73SCt 169,344US 875.97LEd. 
678-SaylQrv Lindsfey, DCNY. 302 FSupp 1174— 
Amenein Pipe ft Const Gov Utah, Gil, 94 SCL 736, 

414 US 338, 38 L.Ed.2d 713, idi den 94 SCt I4n. 

415 US 952, 39 LEd2d 568 

Nostaadiag 

Wadi —In re Boyd's Estate, 485 P 2d 469,3 WasluApp 
32 

IntmeDthm by aaitgeec 
DC—Fox-Greenwald Sheet Metal Co v Markowitz 
Bras. Inc., C A.. 452 F 2d 1346, 147 US.AppD.C 
14 

laterfcntioD by, er fa aoit by, compe m a tion 
inniraiice carrier 
(3) Other matters 

Cd—DeMeo v St Ftanos Hospital, 114 CalRptr 
28% 39CA3d 174 
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16. US—US. for Use Graybar Eke Go v Mao- 
Kenae-Foster Cb, DCMass, 207 FSupp 21% 

Ndi—Bakerv A C NdsonCo, 174NW2d 197,18S 
Neb 128 

17. US—Vonaemmv PnesLDCNy.27FR.D 
488, levd on oth grds. CA., 301 F2d 837. 

Mam-King v Sohunon, 81 NE2d 838, 323 Mass. 
326, 8 ALR2d 1 

18. US—Hobbs v Polibe Jury of Morehouse Pnndi. 
DCU, 49 FRD 176—McCaudand v Share- 
holden Management Co, DCNY, 52 FJLD. 
521 

22. Okl-Tnvele» Ins Go v. Leedy, 450 F2d 891 
Tbiia of fiUng ai gofaniiiiR 
Gd—Alphuuo E Bell Corporation v Bdl View Od 
Syndicate, 76 P 2d 167, 24 GaLApp 2d 587, foil 76 
P2d 166, 24 CalApp2d 746, 76 R2d 166, 24 
GdApp2d 747, and 76 P2d 166, 24 GalApp2d 
748 

AppIicatiOR for iatenraition 
US—Jack v Tmveknbis Co, DCMich, 22 FR.D. 
318 

24. US^Kam Koon Wan v E E. Black, Limited, 
DCHawan, 75 FSupp 553. 

Apidicatkm of limitations generd]y under Fair Labor 
Standards Act and amendments, see Master ft Servant 
i 160(4) Pocket Ports 

25. NY—Incorpoisied VBIoge of Uhnd Park v b- 
land FSik-Luig Bmdi. S3 NYS2d 543, 274 
AppDnr 93% rearg. and app den. 85 N.YS2d 
510. 

2% Pa—Hader v Goplay Cement Co., 28 Ixih. 
U. 307 

29. ni—Elkiiis V Kopp 163 N.E2d 212, 23 DL 
App 2d 509. 

Fi—Bqjamae v Smitb, 25 Beaver 67. 

3% U.S—Fhxentine v. Landon, DCCd. 114 
FSupp 452,ramd.CA..331 F.2d452—Marlowe 
v. Pkher Body, CAMich., 489 F2d 1057 
GhI—Tahafeno v Riddle, 334 F2d 93% 167 CAJd 
567 

lowa-ln n Dna* Estate, 125 N W2d 814, 255 Iowa 
1272. 

MO—Daipiai v MObeify Fbd ft Transfer Co, 223 
&W2d 474, 359 Mo 789. 

Fi—Schaaf v Record Pub Co, 36 Ene Go 256. 
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31. LS-'Manz * M*J«r Brns Co DCDfel :m 
F Suro Ffas4«: v EuL. O C F R D 
54S 

4rk—BrdrB*^ ^ Dn.]irg. 238 SW 2d 64<, 2Ifi Ark 
772 

CaI—Mcws Woninpftt] Scm of Ltpht Gni*id Lod^ 
Anon! Fne and Accepied Mucas t Sosi of 
Li^l Lodr No 9. 325 P2d 606. 160 C A 2d 
56&-CfaitwDOd \ Lm Angcltt Coiistv. 92 Cal 
Rptr 441. ]4CA3d522 
DC—Kmgv L*dB22.DC. 266FSiipp 74" 

Midi —lateraatwoa] Lnion Lmted Aato Wofim of 
Asaaica v %ood, 59 NW2d M, 337 Mteb 8 
Mo—anpbd] V Webb. 202 S W 2d 35. 356 Mo 466 
Mont—Maidc % Smith. 314 P2d 8i>4. 132 Mont V 
Nev —Senauns > Cniied Remit Hoteii lee. 455 P2d 
621. 85 Nev 371 

NY—Amddv Ma>alReah} Cb. 85 NE2d 616.299 
NY 57 

duo—Inland Propertjea Oo % Voob Prapertiea. 98 
N£Jd444 

Fa.—MiDer v Jacobi. 65 A2d 362, 361 Pa 492— 
Sefaooi Dot of Boromb of Shenandoah v City of 
Philadelphia, 79 A3d 433. 367 Pa 180, cert den 
72 SO 39. 342 US 821. 96 LEd 621 
Teno—Leak v Sootbeaimn] Gieyhoatid Linei. 279 
SW2d259. 198 Tens 602 

WVa-Satev Bbyd. 113SE2d 836. 145 WVa 197 

32. m— Stiver V Lee Shdl Eqnqanent Carp, 17S 
NEJId 287. 31 lUApp2d266. 

Mo—HamineQ V Bntaa. App, 541 S W2d 737 
Pa—Lmett ^King A Axk Go v Leuia, 97 Pittsb 
LefJ 233. 

33. US—Gram V May.DCPa.41 FRD 52 
Fa.—DofialdKia v Farrar. 35 Wash. Cb 68 

34w US—^Lynch v. Amencan Motnnsts Ina Co, 
DCTca, 101 FSnpp 946, 

Mem—Keya v Bnnn. 59 N.W2d 326.239 Mma 496 
NYv—Rnopob v Gena A Caatapna. Inc. 140 NY 
S2d464 

StoMoiy pwrr M oM 

m-JkdcioD V. Navik. 308 NE2d 143. 17 OlAppBd 
672 

36. US—Jbunsv Kansas Elec Foieer Co, DC Kan. 

99 FSnpp 88. alSi CA.. 194 F2d 942-De 
Fnnoov U.S.DCCkL. 18FR.D 156 

Ind.—Maher v, Hadfidd, 86 NE2d 7l6^ 119 IncLApp 
348 

Midi—Music^on Hardware A SiQvly Co fbrUeeand 
Benefit of Hardware Mm Cm Co v Gieeo. 72 
NW2d 32, 343 Mich 340 

37. US—Athas v Day. DCColo, 16! FSnpp 916 
—AndeEMD v Fmama Qnal Co, DCCanal 
Zone; 194 FSiqip 765. mv*d on odi gidi CA. 

312FJd98.cert.den 84SQ 43.37SUS 32.11 
LEd 2d 63 

Ak.—Ruffin v Crowd], 46 SoJd 218, 253 Ala 653 
Ffau—Mannmg v Senanob 97 So 2d 688 
Mich —OtizeDS Gas Go of New York, N Y v Aenh 
qup Coip. 139 NW.2d 223. 10 MidLA|ip 244 
N Y —Fatnoen Flesbe Goip v Beraadd Realty Goipu. 
291NY.S2d 601.30AD2d574.affil 256NE2d 
18a 25 N Y2d 599, 307 N Y3L2d 868 
Orw-RKhaid v Slaie^ 396 P2d 9Ga 239 Or 164 
ActkM odor Fair Labor Stndardi Act 
US—Robemon V Alaska Juneau Gold Mm Go, DC 
Cd, 61 FSnpp 265, levd on oCb gidn, CCA, 

157 FJd 876. oerL den 67 SO 1314. 331 UE 
823. 91 LEd. 1839. vac 67 SCt 1728, 331 US. 
793.91 LEd 1821,nod mod onoth gida 67 SCt 
1728, 331 US 793. 91 LEd. 1821 
Washir-Lmden v General Elec Cb. 267 P2d 709,44 
Wash 2d 386 

US-Sbekv Siiiier,CATex,358 F2d65. 

98. UE—Nbnnan V WatenaanSS Gorpk, DGLAIa., 
lOSFSttpp 990-8dvemanv Re^DCNY. 194 
FSnpp 540 
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Ala—Mettyr' B’‘os, Inc % Friedman, 261 So2d 398. 
2Bs A.a 386 

Cal —tHort'' * KaMcr Foordaieon Health Plan. 

lr. 1 . iT Ca* Rptr 2":, 8 C A 3d 435 
L*—Gece*i Ccc^t Co • Martin Tnnsfer A Sioraie 
Cc M4NE:d906. 351 IFApp 289. afld.Sup. 
122 NE2d 540-Emnmiis v Hendneks. 207 
NE2d44a32lli:d489 

K>—L.pvki V Brooks. 219 SW2d lOOa 310 Ky 
64-ROberts v US Fsddity A Gioranty Co, 273 
SW2d39 

Mich—Flcwnuu! v Satkowxak, 177 NW2d 641, 22 
MikbApp 425 

Ohio—Hohbaugh v Coa, 148 N E 2d 677, 167 Ohio St 
34G 

39. US—Kansas Elec Power Go of Leavenworth. 
Kar.v JanK.CAKan. 194F2d942-Bniierv 
Republic Sled Corp, CAKan, 460 F2d 801— 
Wadsworth v LS Postal Service. CAin. 511 
F2d 64-Waipar Mfg Corp v AsfalindQd. Inc, 
DCOino. 102 FRD 749 

Alaska—Burns v Anchornfe Funenl Chap el. 495 P2d 
70 

Oa-Sonthern Ry Go v Waldrup^ 45 SE2d 775, 76 
Ga App 356 

lU-Monui V Katsmas, 150NE2d 637. 17inApp2d 
423. affd, 157 NE2d 38.16 in2d 169 

40. La—^Ritseh AUiival Land Go v Aden^ 30 
So2d 753, 21I U 675 

Pi«e313 

4L US-Hyatt Chalet Motels. Inc v Sakm Bldg 
and Const Trades GonnetZ. DC Or, 298 FSnpp 
699 

lowi—CJSL died In Iowa Nat Mot Ins Co v 
Chicago. B AQR Cb, 68 NW2d 92a 92a 246 
Iowa 971 

Okl.—Tnvdeis Ins Cb v Leedy, 450 P2d 898 
43u Mo-Ndms v Bngfat. 299 SW 2d 483. 
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340 
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819 
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oiy Kitdbens. 128 GMRptr 893, 57 C AJd 140 
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Cch. 68 N WJd 92a 246 Iowa 971. 

N Y-Asefa V. Qty of New York, 310 N Y E2d 99A 34 
AD2d778 

45. US—Storey v. Oarrett Corp, DCGal, 43 
FRD 301 
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Ah.67A63AXR.2d901 
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Ine V McFate; 480 PJd 3a 14 AnzApp 7 
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934w 133 C A2d 720 
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A2d4QS. 10 Tmy69-FbodFiur Stores Gbipiv 
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Coonty, 159 N E3d 128,239 Ind 518 
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8ia 819, 255 Iowa 1272 
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587. 194 Kan 212-Sclimidt v Namiaii, 446 P 2d 
82a 202 Kao 131 

La—Fontenot V Lucas, App, 228 So 2d 211, writ ret 
230 Sa2d 587. 255 U 279-Qneiie v Engoho, 
Appi, 257 So 2d 831 


Md—Talbott v Gegenhemier. 205 A 2d 285, 237 Md 
62 

Mich—IntematxmBl Umon United Auta Woikeis of 
Ameneav Wood, 59 N W 2d 6a 337 Mich 8- 
CJ& gMted ia Higgmbotham v Fearer Leasing. 
Ine, 189 NW2d 125. 13a 32 MibhApp 664— 
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Mo—Bniun v Kaiz Dfi« Co. 221 SW2d 717, 3S9 
Mo 334—Bynies v. Seaggt 247 S W 2d 826—Do- 
nnv Wurth, 475 SW2d 49 
Nev—Garvey v Oaik Coonty, 532 P2d 269, 91 Nev 
127 

NJ—Meats V Economy Brake Service^ Inc, 188 A2d 
207, 78 NJSuper 218—Marsh v Davis. 238 A2d 
709.99NJSttper 13a 

NY—Bnamenv FifUiwv RealtyCoip, 119NYS2d 
556—Mszzdla v Pittston Stevedonng Corp, 140 
NYE2d 881. 285 AppDiv 1181—Trybus v. Ni- 
perfc Realty Cbrp. 271 N Y S 2d 5. 26 A D 2d 563 
NC-McLcan v Matheny, 84 SE2d 19a 240 NC 
785 
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n 31-Staky v Scheek, 133 NE2d 189. 99 Ohio 
App 242 

Fa.—Bnianosky V Hiinea.34D A C 2d 509—Boiak v 
MeAnaBen, 45 WashOo 228 
Rl-Stnsmichv Cuculo, 293 A2d 509, IIOR.1.460 
Tenn—Sm fbr Uae of Qty of Chattanooga, v Bay- 
leB.2O9SW2dS0a3OTemiApp 621 
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NJ—De Sisto V Qty of Lmden, 193 A 2d 87a 80 
NJSuper 39a 
EztensioB of time 

Fk-Minidlv Cross. 92 A 2d 68a 372 PS. 82 

Third party defendaiit 
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Pa. 160 FSnpp 709. 

Conn—AbateV BeikeisofWaIlnigfbrd,Ine.»229 A2d 
36a 27 ConnSupu 46 

NY—Tiybns v Nipark Realty Corp, 2Dept, 271 
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401—Barnes v Callaghan ft Go„ CAm, 559 
F2d 1102 

Ga—McCoy Enterprises v Vaughn* 268 SE2d 764, 
154 GaApp 471 

Ind—Ware v Waterman, 253 NE2d 708, 146 Ind 
App 237 

La—Hayes v Muller. App, 243 So 2d 83a wnt ref 
24SSo2d411, 258 La 215 
Mo—F os:.t v PetUjohn, 213 S W2d 487, 358 Mo 84 


N M —Riio GeboUa Investments, Ltd. v Golden West 
Und Corp. App. 607 P2d 659. 94 NM 121 
NY—Victor Process CO v Pile Products COrp., 83 
NYS2d 89, 274 AppDfv 907, afld 85NYS2d 
790. 299 NY 561. 

Okl-CftCTileCo.lnc v IndependeiitSdiool Dnt 
No 7 of Tkha Gbimty. 503 P2d 554 
Uteb—Fbd V BaUmger. 601 P2d 144. 

“Ctart” 

(2) Other statements 

US—Mareo v DuDo, DCNY. 177 F.Snpp 533 
lasoffideot Uentity ofcaaMS * 

(4) Other examples. 

US—Btttternum v Sterner. CAUL, 343 F2d 519— 
Haydenv FOrd Motor Co. DC Ohio, 364 FSupp. 
398. revd on oih grds., CA, 497 FJd 1292. 
Qmn-Gallo v G Fox ft Go, 170 AZd 724, 14S 
Conn 327 

NY-Sdbennann v Mid^amaia, 90 NYS2d Sia 195 
Misc 358 

NC—Stuns V Duke FOwer Co. 266 SE2d 861, 47 
NCApp 76 

Ohio—National Fire Ins Go v Joslyn Mfg Go. 263 
NE2d 791. 23 Ohio App 2d 13 

Strikhig of non-cnential partIM is Inmaterial 
Ga—Burks v Wheeler, 88 S.E2d 793,92GaApp. 478. 

page 354 

34. US—Cummmgs v Graf Bros Cwpeiage Gou, 
CAArk., 202 F2d 824-Sheniiu V AirRadue- 
txm Sales Cb. CAOhio, 251 F2d 343. 

Gs—Dionihill V Bullock, 162 SE2d 886, 118 Ga. 
App 186 

Mo—State ex rel and to Use of Blackburn Motor Co 

V Litzinger, App. 417 SW2d 126 

38. US—Tanner v Presidents-Fkst Lady Inc., 
Mo. 345 FSupp 930 

Mo—State ex id and to Use of Blackbnrn Motor Co 

V Litzmger, App., 417 S W 2d 126 

N M —Rito C^oUa Investments, Ltd v. Golden West 
Land Corp, App, 607 P2d 659, 94 NM 121 

39. Conn—^Lydem v Fddman, 414 A 2d 202, 36 
ConoSup 131 

Fla—Deas v Burnham, 63 So 2d 297 

NY—HotaUngv General Elec Co. 239 N Y S 2d 344, 

12N.Y2d3ia 189NE2d698 

40. US—Tanner v Presidents-Fust Lady Spa, Inc. 
DCMo, 343 FSupp 930 

Mo—Stete ex reL and to Use of Blackbum Motor Co. 

v Litzinger, App, 417 SW,2d 126 
42. Or.—Takko v Peter Fan Seafbods, 363 PJd 7ia 
278 Or 299. 

§ 290. — Abatement or Abandon¬ 
ment of Former Action 

page 355 

46, Dd —Oiks V Rodobco, 140 AJd 263, 1 Storqr 
143 

Ind—Ware v Walennan, 253 NE2d 708, 146 Ind. 
App 237 

Va—Fnhm v. Andenon, 233 SE2d 491. 220 Va, 74. 

A bata mc a t of writ 

Vt—Lenp V Meumer, 209 A2d 483, 125 Vk 30 

52. HI—Tidwdl V Smith, 203 NE2d 484, 37 m 
App 2d 271 

N Y— CJ.a dted hi Application of Fmkd^ 233 
NY.S2d I74y 177,17 AD2d 137—FiistNat Oty 
Bank v Cbrven. 232 NYS2d 337, S4a 43 
Mise2d 843 . 

Tex—Poole v Goode, Civ App, 442 SW2d 8ia or. 
ref no rev. err.—Irwm v. Basham, QvApp, 307 
S W 2d 621, err ref no rev. err 

53. WVa.—Keener v. Reynolds Tnnsp Co, 61 
SE2d 629. 134 WVa. 712 

Failure to oouipiy with dbcofsiy order 
Tex—Annstrong v AUon, App 5Dist, 686 SV’'* 
194 
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§291 LIMITATIONS OF 

Pag« 355 

§ 291. —— Disraisml or Nonsuit 

55. L S —ler^urd« D C Mo. 26s F 

r,\ upp dit^m. C 4. 3<H> F2d 4S2 cer* den 89 
set 624, 393 LS '0:<. 2! L Ed 2d 57!. .*eh 
den S«SCt s57 393 tS 3':2, 2! LEdZd 8^3 
Ga-Canra.k ^ Os'ejhoTie Co, 261 SE2d 35^ til 
GaApp 664 

i;: —Frth . N’onaiera Kvur Co, 203 V E 2d 415, 32 
Ij^rc 4a Iti 4LR3d 442. cvernding Herb v 
3s4 I?, 237. 51 N E2d IT?. 392 HI PS, 

64 S' Eld 5]9 -Rb> « BnLonev. 272 N E 3d 83(s. 

13^ !]' 4pp2d 141 

M.«>-R.v«a > Wtfdlan. 382 So 2d 1078 
Mo»StAte ex n! M^ore % Weamenk App, 396 
S W 2d 746—SlsSe ex ad and to Lae of BlacKbuna 
Mo^on* Co \ Litziiicer, 4pp. 417 SW2d 126— 
C4d> V Harlau.442SlS2d517 
—Hanenh v Roekinaa. 436 P 2d 733. 249 Or 28 
RI-ZidacLv Eibag, 67 A 2d 702, 75 RI 495 
Dtainal for fottnFe to ivoaecnte 
P) in—PatneL V Bargeu Norton Mfg Go. 205 
NE2d 643. 56niApp2d 145 
<3) Otber matters 

El—a Roaengren. 229 NE3d 141, 86 in 
App.2d 139 

NM—Beiian> a PVman, 429 P2d 648, 78 N M 189 
Wasa-GouU v Bird £ Sons, Inc. 485 P2d 458. 5 
l^ashApp 59 ^ 

**SomBitr dOaed 

11} Id —Swsontelt v Gteenston. 179 N* E 2d 427. 33 
III App.2d 355 

Wfaere ddEult MsiMot Twafod 
Md—Winiams > Sa>der. ISS A2d 904, 221 Md 262, 
zetfg den 157 A2d 265, 231 Md 262 

Sfotnte held fippHniWe 
US-Jonlim a dfacago. R1 A PR Co, D.CMo. 
293FSiipp 29 

Stitnte comtmed 

Or—Hade) a Truck to Eachange. 494 P2d 436b 261 
Or 606, deemoB adhered to, ndi den 495 P2d 
1196. 261 Or. 606 

masd 

56. LS—Pom V Hdaam. CATenn, SS2 F2d 
713—Lamb v. U,S. DCGa, 526 FSnpp 1117 

Fla—Maeder a Oi«)aoo. App, 227 So2d 308, app 
after remand 247 So 2d 774 
Ga.—US Gaa Go a Amenean Od Go, 121 SE2d 
328, 104 GaApp 209—Brnnmgham Fne Ins. Co 
of Pa V CoinineteialTrai^p.Iiic, 160SE2d 898, 
224Ga 203—Mooiva Toockb234SE2d 184,134 
GaApp 232 

57. USk—Lang v Mednrt Prodocii. Inc, DCLa., 

27] FSupp 901 

Cal-4Iill\ Allan 66GiIRptr 676, 259 C A 2d 470 
Ga—Hams * US Fidelity ft Onaiaiit) Go, 216 
SE3d 137. 134GaApp 739 
in— Barnett v Ambler, 125 NE2d 297, 5 llUpp2d 
375-ParLsv City ofChicagOb 199 NE2d 83a 50 
mApp2d tOO-Fnaaeie v Timko, 361 NE2d 
385. 5 IDDec 262, 66 lB2d 136-QnininIl v. 
Donahue. 426 NEld 137, 53 OlDee 36Z 99 
ID.App3d 968, app after icanand 478 N E2d 22, 

87 UlDee 883, 132 mA|ip3d 873 
La.—Hablgo v Dupu), App, 122 Sold 639—Douoet 
« Homelndem Co. App, 188Sa2d442—Lefvy v 
Stdly, App, 230 Sold 774 

Mmh—Sanderfer v Mount Oemois Genend HospitaL 
306 N W2d 322, IQS Mich App 458 
Mo—Cboper v Bohn. 431 SW2d 69 
NM—BenaQy V PtBOBii. 429 P2d 648, 78 NM 189. 
NY-Onlova v Qty of New Yoric. 293 NYS2d 
673, 37 Miic:2d 823 

NC—Pamsii V Uzzen. 255 &E2d 219. 41 NCApp 
479 

Old—Fdwene v Atofason, T ft EF. Ry Co. 392 P.2d 
744k 

Or—Wolfe Investments, Inc v Shnyer, 436 P2d 554. 

249 Or 23. 


ACTIONS 

Pa—Xilpatn.'k v Fish, 33 Ene Co 257 
W Vn —Keener v Reyadds Triasp Co. s^pra. n 53 
Wn—Failcmara \ Cit) fif WSsttewaicr, 145 NW2d 
-05. 32 Wis2d 350 

w nfamt—at* » defined 

Smee the ptudmalioo of Ctospas Jnna S ee wn d am the 
case cited m sa^Mr! of the note haa been owemded, 
nsofar » A appHaet to damusseh for svant of prmecn- 
tioo, the com boJdmg that she sueme pnm^ for 
crrsmencemear of a new action SOB not a^facable to an 

acnc*i dmeiffaed for lade of praseemioD 
Or-Fdiler v Safeway Stores, lac, 481 P2d 6ia 258 
Or 131 

Diantoit for ftdfore to pro n wte 
Ga-COluns v Fnankln, 213 SE2d 4, 133 GaApp 
-*70 

m-Kedhohv aueagoftNW Ry 0>.29SNE2d 
561. 10IIlApp3d 1087 

NY—7j>lorv G P Putnam's Sons, 247 N Y S 2d 8a 
4! Mac2d 1003-8pragiie v Lniia Phrlc Coop, 
442 NYS2d 105,83 AD2d 877 
Tex—Shaw v Goicocaa, OwApp, 570 S.W2d 96 

fcotmd acChMi 

Mo-Cadyv HafUa, 442 SW2d 517 
DiftiiirtfoB betweto 

Ga—Baldwmv HappyKemian's.Inc. 177SEJdSlA 
122 GaApp 520 

Stattgte haappUenMe 
CMd-Smithv Roederer, 316 P2d 257 

--* ■ * 

amaw otMnneQ 

U S—AOen v GieyhomMl lanes, lae, CAMont, 656 
F2d418 

SB. U S —StMidey v ftrd, snpn, n 30—Baez-Geigel 
V Amenean Fbreign SS Carp, DCNY, 171 
FSnpp 359—Kmg V Mordowanec, DCR1, 46 
FRD 474 

NY—US Fidelity ft Guaranty Qi v E W Smith 
Co, 387 N E 2d 604k 46 N Y 2d 498,414 N Y S 2d 
672 

Ohm-Manoa v Jackiaii, 328 NE2d 414^ 42 Ohio 
App 2d 53 

WVa—Hentfaom v. Colfans. 118 SE2d 358, 146 
WVa 106 

Dtsmtamil for foflan to p r otocnte 

(1) Md.—Md^naid v United Wfaolesak Aluamiiim 
Supply Coi. Inc., 338 A.2d 922, 31 MdApp 580 

(2) Ot]Kr]nitBiioes 

US—Harmon v Woyahn, CAIH. 261 F2d 412— 
Lehtonen v E L DuFOot DeNemoors ft Co, Inc, 
DCMone, 389 FSupp 633 
Fla.—BaiTeatuie v Vulcan Matenab Co, App, 216 
So 2d 39 

NY,—Ivory V Elainmi,469NYS2d478,98AD2d 
763. 

Tomnsij aoniiiii book tnu noc wumi wtmMtt 
Or—Hardy v Janoen. 451 PJd 486^ 252 Or 606 

Mo,—Stmev Kanaas Qty TcRumal Ry, Go., App., 564 
SW2d619. 

59. UE—Dupne v, Jdfomn, CA. 666 FJd 60a 
215UEAppDC 45 

Aril—Wheeler v Walfamrfacd, 317 SW2d 153, 229 
Aik 576 

Gabn-Chanoe v. Fhatan Runl Tel CiHip, Lie., 131 
SE2d 541, 219 Ga. 1, on ramaad 132 SE2d 9a 
108 OnApp 146—<Bd Sonth Isv. Oo. v Aetna 
Ins. Go, 185 SEZd 584b 124GaApp 697—Moore 
V. Toode. 214 SE2d 184^ 134 GaApp 231 
Mo-aiiidley V. Metropofatan Lde Ina. Go . 213 S W 2d 
387, 358 Mo 31 

NC—Bryant v Doi«berty, ISS &E2d 181, 270 NC 
748 

Temi—Morehead v. Oopccfi, 517 S WJd 3 
Va—CJ;Sb gnotad m Norwood v Bnifey, 86 SJB.2d 
809,811, 196 Va 1051, 

do. Goto.—Koen v Braettfer, 301 PJd 713, 134 
Ctaio.221 


61. US—DePmto v Ptovident See Life Ina. Co, 
CA Ahl, 323 F2d 826, cert den. 84 SCt 965, 
376 US 9Sa 11 LEd2d 969, and 84 SO 968. 
969, 376 US 9Sa H L.Ed2d 97a nh den 86 
SO 1269, 383 US 973, 16 L Ed 2d 313. 

61 US—DdLoqg's, Inc v Slupp Bros Bndse ft 
Iron Go, DC Mb.. 40 FRD 127. 

65, US—Wilt V Smnefc, D-CPn., 147 FSupp 700 
Pil fhunrlf V Whend, 198 AJd 924, 7 Storqr 241 
Oar-'Daud** V Kdley, 158 SE2d 441, 116 GaApp 

67a 

(1) Km—Barrett v Porter, 408 P2d 574b 195 Kan. 
600 

<4) Other statements. 

US—Carry Gnee, CAFh. 516F2d 502 
NM-Kiqi V. Lq^ 646 P2d 1243, 98 N.M. 179 
Rl—Ochoa V Umon Gulp Goip, 391 A2d 123,120 
RJ 898 

Wash-Stme v Khnker, 537 P2d 268, 85 Waiii.2d 
509 

Fhitare to tvpesr for crmwiititimi before trill 

US-Mareo v. DuDes, DCNY. 177 F.Sapp 533 

66. US—Crown Coat Flront Oo v US^ DCNY., 
275 PEepp la aSa, CA, 395 FJd 16a cert 
da 89 SQ 123. 393 US 853, 21 LEiUd 122 

Colo—Kmg V W E HaO Tianap, and Stonge Oex, 641 
P2d916 

CooLr—Lydem v Fridman, 414 A.2d 202, 36 Conn 
Sop 121 

Fh.—Hamilton v Largo Punt ft Decorating, Inc, 
App, 335 So 2d 623 

Ga—Ralcestraw v Befeasoo, 266 SEJM 249, 153 Oa. 
App 513—Blaustem v Harmon, 286 SE2d 758, 
160GtAp|x256 

Mb—Peanyneii, Ine: v Lawtan-Byne-Bruner Im 
Afency, App, 613 SW2d 473 
NY—Winans v New York Ina. Cb, 174 NYEL2d 
392, 11 Mmx2d 823—Wnglit v. L G. DefUioe A 
Son. Inc. 243 NYS2d 60a 40 hQK2d 642. affiL 
256 N YSJd 63, 22 AD2d 962, aillL 215 NE2d 
522. 17 N.YJd 586b 268 N Y.S2d 345 
Pb-Brown v Cboney. 442 A 2d 324, 296 PkEnper 
117 

68. La—Hdut v Cournoycr (HdawbiloCHlillao- 
GMC Inc. App. 405 So.2d 359, alBL 419 So.2d 
878 

78, UJS—Himvlii^v U.S,CAOr..272FJkl4Il 
—Krqgton v. Ui&, CATenn. 396 F.2d 9, cert 
den. 89 SQ 396, 393 UE 96a 21 LXdJld 
373—Lnfaidk v. Travel Servioei, loe. DCVogm 
Islands, 573 F Jnpp. 904 

Colo—Co mm er c i al Eqw Carp v Miqiestie Sav and 
Loan Assli, App. 620 P2d 56 
Ga.—McCoy Enterpraea v Vamlm, 268 SE2d 764. 
154 Ga.App 471 

bid—FenbnandFbrmtnieGo.Ine v Andenon,App, 
399 N.E2d 799. 

La.—Adams v Aetna Cm la Coi. App.. 205 SoL2d 
118. afld. 214 SoJd 148. 2S2 La. 798-Bemd v 
Wibon Wholeiak DwtidnitDii. Ine. App., 215 
So2d 664 GaiBoty v. Prame Const Go. App, 
234 So 2d 486 

NY—Friedman v Long bland E Go, 75 NYS2d 
46a 273 AppXhv 786—PonNiaiitz v. Cavn, 195 
NYSJd 437. 10 AD.2d 569, inodoit dan 204 
NYS2d 16a 8 RYJd 914, 168 N.E2d 832. 
NC—HaHv Laa8iier,260EE2d lS5,44N.CApp.23. 

cart den. 265 EE2d 395, 299 NC 33a 
Ohio—Greywa v Youngstown Mmikipri Ry. Co., 
App, 80 NJB 2d 438. 

Dindeeil on notioft of plito^ 

(1) US—Heydu v. Ford Motor Go, UCOhicH 364 
FSiqpp 398. revd on oth gids, CA, 497 F.2d 1292. 

(2) Kan—TeneO v Reedy Mixed Concrete Go of 
Kansa Qty, Kan., 258 PAI 275, 174 Kan. 633 
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Paa*3M 


NC-Omer v Aetna Ins. Co. 185 SE2d 722. 13 
NCApp 368. cert allowed 186 SE2d 923. 280 
NC 721. affd 189 SE2d 165. 281 NC 577 
(3) Other statements 

LS—Bomer v RibKoff. CA.Tenn. 304 F2d 427— 
Andiyv Maryland Gas Co. DCLa. 244 FSupp 
143—Goff V US. C AMISS, 659 F2d560-Steu 
V Reynolds Securities Inc. C A Fla, 667 F 2d 33 
La—Adams v Aetna Gn ft Snr Co, 214 So 2d 148, 
252 U 798 

NC—Carl Rose ft Sons Ready Mu Coocrete^ Inc v 
Thorp Saks Corp. 245 SE2d 234w 36 NCApp 
778, cert allowed 248 5E2d 725, 295 NC 552 

Vohiiitary disoontimunioe not shown 
NY—Stoiehv Gordon. 236 NYS2d4ia 37 Misc2d 
731 

maesss 

71. US—Parker V US, DCNY, 104 FSupp 814 
—Tanner v Fresideni»-First Lady Spa, Inc. DC 
Mb, 345 FSupp 950 

Okl —Qty of Healdton ex id Rewbldt v Piekens, 201 
P2d 796.201 Okl 85 

Or—Quick V Andiesen, 395 P2d 154, 238 Or 433— 
Haworth v Ruckman, 436 P2d 733, 249 Or 28 
Term-Balainger v Gass, 379 SW2d 80a 214 Tenn 
343—Stewart v University of Tennessee^ 519 
SW2d591 

72. ni— Oreenv WilmotMonntaui,Inc,415NE2d 
1076, 47 ni Dec 763, 92 lU App 3d 176 

NJ—Barm v Holt, Rinduut ft Winston, Inc, 330 
A 2d 38. 131 NJ Super 371. affd 359 A 2d 501. 
141 NJSuper 563, affd 378 A2d 1148, 74 NJ 
461 

Okl—Holder v Rising Bros, Inc, 619 P2d 1278 
Va—CJ.S. quoted in Norwood v Buffey. supra, n 59 
Technical dfsmfaial 

NY—Gamckv Central General Hoqntal. 414 N E 2d 
632, SI N Y2d 242, 434 N YS2d 130 

§ 292. — Failure of Former Ac¬ 
tion 

73. U &—Cumnungs v Graf Bros Cooperage Go, 
supra, n 34 

Ga—Weddmgton v Kumar, 256 SE2d 141, 149 Ga 
App 857 

NC—Bradley Freight Lines, Inc v Pppe^ Flyim ft 
Co, Inc, 256 SE2d 522, 42 NCApp 285, cert 
den 259 SE2d 299, 298 NC 295 
Tex—Republic Nat Bank of Dallas v Rogers, Qv 
App, 575 S W2d 643, err ref no rev err 
Va—Norwood v Buffey, 86 SE2d 809, 196 Va 1051 

74. US—Lowry v International Broth of Boilei^ 
makers, Iron Ship Builders and Hdpers of Amer^ 
ica, CA.M 1 SS, 220 F2d 546 

La—Patm V Stockstill, App, 315 So 2d 868 
76. m—Manud v Holder, 394 NE2d 523, 31 lU 
Dec 321, 75 lU App 3d 396 
Mich—Bennett v Carpenter, 206 NW,2d 803, 45 
Mich App 552 

NY—Kedv FSike^ Davis ft Co, 420 N.YS2d 726 
72 AD2dS46affil 407NE2d 1347, SONY2d 
833,430 NYS2d 51 

Ohio—LaBarbera v Batseh, 227 NE2d 55. 10 Ohio 
St 2d 106 

Some statutes permit new actions to 
be instituted, within a specitied time, 
where plaintiff has failed otherwise 
than upon the merits.^* 

SflLl. US—Alkn v Greyhound Lines, Inc, CA 
Mont. 656 F2d 418. 

Conn.—Brodenck v Jackmani 355 A 2d 236 167 Conn. 
96 

Ohio—Waeyk v Tirent, 179 NE2d 163, revd on oth 
gnb 191 NE2d 58. 174 Ohm St 525 
Pa—Doner v Jowitt and Rodlgers Go, 445 A 2d 1237, 
299 PaSaper 492 


Statutes libenliy coustnied 
Oino-Jaoobs v Haggerty, 127 NE2d 775. 97 Ohio 
App. 5S3-Gaidlo v Bates. 100 NE2d 258. 88 
Ohio App 313 

81. US—DiSabatmov Meitz.DCFa.82FSapp 
248-Fern v US. CA Alaska, 213 F2d 676 IS 
AbskaSl-LiUibndgev Riley.CAGa, 316F2d 
232, 6 ALR3d 1040-Chaffibhss v Cbca-Gola 
Boctlmg Gofp, DCTemL, 274 FSupp 401. affii, 
CJi, 414 F2d 256 cert den 90 SQ 921. 397 
US 916 2SL.Ed2d97. reh den 90SCt 1231, 
397 US 1018,25 LEd 2d 433-Vigman v Com¬ 
munity Nat Bank ft Trnst Co. 635 F3d 455 

Ark-Casey v Burdme, 217 SW2d 613,214 Aik 68a 
Ga—Doughs v Kdley, 158 SE2d 441. 116 GaApp 
670 

Mo-n7ackson v Whitaker, App. 386 S W2d 657 
NY—Balzano v Port of New York Authonty, 256 
NY$2d49S, 23AD2d573 
NC—Hodgesv Home Ins. Q> ofNY, 63 SE2d819. 
233 NC 289 

Jmiididion of penon 
(1) Other inatten 

N C—Martm Manecu Corp v Forsythe Connty Zon- 
mg Bd of Adjustment, 309 SR2d 523, 65 N.C 
App 316 r^iectmg Gower v Iniorance Co. 13 
NCApp 368, 18SSE2d722 

82. Ga—Douglas V Kdley. 158 SE2d 441. 116 Os 
App 670 

page 359 

83. US—Vason v Niekey. DCTenn. 293 FSupp 
1405—Long Island Tnut Co v Dicker, CATex, 
659 F 2d 641. reh den 664 F 2d 289 

Ark-Cbleman v Young, 510 SW2d 877, 256 Ark 
759 

Cal-Walter v August, 8 GalRptr 776 186 CA2d 
395. 83 A LR.2d 941 

Colo—Soduier v Soehner, A|q|>, 642 P2d 27 
Del —Howmet Corp v City of Wilmington, Super, 285 
A2d423 

DC—Mbbky v Southern Ry Go, App, 418 A.2d 
1044 

Ga—Douglas v KeUey. 158 SE2d 441, 116 GaApp 
670-Southern Ry Go v Pruitt, 174 SE2d 249, 
121 GaApp 530 

liuL—Eves V Ford Motor Go, 281 NE2d 826 152 
Ind-App 34 

Ky-Oekerman v Wise. 274 SW2d 385—D ft J 
Leasmfr Inc v. Hercules Gabon Products, Inc, 
429SW2d8S4. 

Mich—Ralph Shrader, Inc v Ecclestone Chemical Go, 
177NW2d 241,22MichJipp 213-Ii4edav City 
ofHbwdl, 312 NW2d 202, 110 Mich App 179 
Miss— Frederick Smith Enterprise Co. v Lucas, 36 
So 2d 812, 204 Mias 43 

NY^Amato v. Svedi. 315 NYS2d 63, 35 AD2d 
672—Gross v Newborger, Loeb ft Co, Inc, 445 
NYS2d83a8S AD2d709 
Or—Hatley v. Tteck Ins. Exchange^ 494 P2d 426 261 
Or 606 decision adhered tOb idi den. 495 P2d 
1196 261 Or 606, 

Tenn—Wdhems v Cravens, 214 S W2d 57, 31 Tom. 
App 246-Green v Pnnce, 385 SW2d 127, 53 
Tenn App 341 

Tex—Atkms v. Wilhainson, Ctv^p, 320 S.WJd425, 
ciT. dism. 

Vt^Leno v. Meimier. 209 A2d 485. 125 Vt 30 
Diimiitil not on mcrili 
NY—Friedman v Long Wand R Co, 65 NYS2d 
899, revd. on oth grds 75 NYSJd 466 273 
AppDiv 786, affd. 82 NE2d 791, 298 NY. 702 
Ohm—Dmens v Bernard Pqie Line Co, 212 NE2d 
73, 4 Ohm App 2d 249 

Okl —C ft C Tile Co., Inc v Indqiendent School Dot 
No 7 of Tblsa County. 303 P.2d 554 

Simflar to nonanit 

in—Roth V Northern Assur Co, 303 NE2d 415. 32 
in2d4a 16 ALR 442 


jx rwft jm—I —1 ikr wait of Jnrtodie- 

tion gBBariQy 

(4)Otherstatementa 

US-5hiRhffv Ellmtt,CAKy,384FJd947 
Tex —Oran v General Ametiean Oil Go of Texas, 
GvApp, 503 SW2d 607, err. ref. no rev. err, 
Sup,513SW2d536oert den 9SSQ 1355.420 
US 966 43 LEd2d 441, reh den 9S&Q 1986 
421 US 98I,44L.Ed.2d473 

IVopcr court 

Ky—Com, Dept of Public Sdbiy v Ndwii. 435 
SWJd449. 

Ohm-Wasyk v. Tirent. 191 NE2d 56 174 Ohm St 
523, overruhng Hoehn v Empire Sted Co, ITS 
NE2d 172, 172 Ohm St 285 

Wrong mne 

US-Ouff^v Mehaii.CAM6.457 F2d777 
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Cbunty. 610 P 2d 94; 199 Goto 442 
52. Anz.—Kelly v Furry. 531 P2d 139. Ill Artz 
382 

Ky —Leonard v Farxnen A Traders Bank. Shdby viUe; 
App.60SSW2d770 

Fa.—Dice v Bender, 117 A2d 725, 383 Pa. 94 
54; US-US V Dwyer.DCNY.250FSupp 470 

§ 4. Essentials and Existence of Lis 
Pendens 

Libraiy References 
lis Pendens 5. 

Pitae574 

60. FS.—Travelen Ins Co v Abbott. 108 PL J 120 

61. Ftau^Wocidwide Devdc^mient—Kendale Lakes 
West V Lot Headquartcn, Inc, App, 305 So2d 
271 

Ga.—Kenner v Fields. 125 SE2d 44; 217 Ga 745 
NJ—Qnbowskiv.SAEConst Go. 177 A 2d 576.72 
NJ Super 1 

Ohio—Gonneeticiit Gen Life Ins Go v Birzer Bldg 
Co., 101 NE2d403 

Wyo—CIJS. dted in Ludvik v Janies S Jackson Co, 
Inc. 635 P2d 1135. 1140 

lidgstton most iuTidre pnjperty riglit * 
m—Ftapie ex ral Bdcer v Wdsoo. 189 NJB2d 1, 39 
IDApp2d443. 

62. Md—Cteative Devdopment Coip. v Bond, 367 
A2dS66,34MdApp.279 

NY—ScUatferv Shefey^Cokridge;Ine., 131 RYS.2d 
462, 206 Misc 315 

§ 5. Jurisdiction 

63. ttan^-CJ&cItediaHeiinanv Goetz, 460 P 2d 
354; 559, 204 Kan 91 

64. Kan-CJn.dtod in Herman V Goetz. 460 PJd 
554; 559, 204 Kan 91 

65. llLr-Peoide ex rd Fahner v Sted C ont ai ner 
Ctap. 430 N.E2d 68, 38 DLDee 126; 102 III 
App 3d 369 

§ 6. « Description of Property in 

Pleading 
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71. Obio-^Bovles V Middletoini CoSatenl Loan Co, 
App, 328 NJL2d 821 

72. Kan—CJS. cMed In Herman T Goetz, 460 P.2d 
554; SS9, 204 Kan. 91 


M» —W H Hopper and Asmciates, Inc v Diiiia««>. 
396 So 2d 43 

Mo—Scale ex rd State Highway Gommisiion v Hams, 
App. 417 SW2d 29 

N Y-Zanfaidiro v Newbeig, 145 N YS2d IS-Weis- 
inger V Berfond, 185 NY.S2d 912, 19 Mac.2d 
526 

Or—Burnett v Hatch. 266 P.2d 414 200 Or 291 
Property hdd not anbjeet mitter of nctkm 
Ohio—Dommo \ Domiao; 99 N3.2d 825 
Shoe the phMiratioa of Oocpwa Jarii Seeandmi the 
case of Central Savings Bank v Smith, 95 P 307. 43 
Colo 93. has been exprady overruled, the court hold¬ 
ing that deacnptiOD of the p rope r ty is nimeccssaty 
Goto—Ctopue v Kemper. 344 P2d 451, 140 Cbto 
360 

Ohio—Dommo v Domino, snpn, n 72 

§ 7. Property Subject 

S4w US-Suesv St8pp.DA.in.407 F2d661 
m-Siavrasv Karkonu. 349 N E.2d 599.39 XU App 3d 
113 

Kan—CJ.S. rated ia Herman v Goetz. 460 P2d 554. 
559. 204 Kan 91 

Okl-LaikmsnWarr Trust v Ray, 232 P 2d 136, 204 
Okl 584 

Inapidicabte imlem property Rddect to doctrine 
lU-People ex id Baker v Wilsoo, 189 NE2d 1. 39 
111 App 2d 443 

85. US-Suess V Stapp.CAni. 407 F2d662 
Cd—Gokbtran v Ray. 173 CdRpcr SSO, 118 CA3d 
571 

OU-Saikeys v Marlow. 235 P2d 674 205 Okl 15 

Appltedde only to lend onr whidi ptalntiirfe 

N Y—Atcuipese V Cdonial Woods, Inc.. 187 N YS2d 
531. 19 Mac 2d 513 
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86. Nev.—Thranasv Nerana.21SP2d244;67Nev 
122 

N J —Giabowdd V. S A £ Const Co, 177 A.2d 576,72 
NJSuper 1 

NY—Bnunston v. Anchorage Woods Inc, 222 NY 
S2d 316; 10 NYJd 3QZ, 178 NE.2d 717—In re 
Lafeyette Houses, Guy of New York. 220 N Y,S 2d 
109—Tavolaoci v Vakntine Enterpcoes, Inc., 223 
N YS2d 63a 34 MBc2d 775. 

Fh.—McGdl v.Rog8io.32D AC2d81 

87. Cd—Fukcrv Superior Court, Riveisrie County, 
SSGdRptr 3S2.9CA3d397,67ALR3d743 

Fla—Knk v Bsumann, App. 336 So2d 125 

Ga.— Hin V. L/A Management Corp., 216 SE2d 97, 
234 Ga, 341 

NM;—Garrison Gcnrad Tnc Sennee; Inc. v Mont- 
goiiieiy.404P.2d]43,75N.M 321. 

NY-Schoqipv State, 415 N.YS2d Z76; 69 A.D2d 
917 

89. US—la re Washtagtoa. CAOhiO; 623 F2d 
1169, cot den 101 S.Ct 894 449 US 1101, 66 
L Ed 2d 826 

Fla—Marefaand v De Solo Moctg Go, Appu. 149 
So.2d3S7. 

§ 8. NegotiaUe Peper* Bonds, 
Stocks, Mortgages 

95. Ohio-Mainev. Massif 101 NE2d 222.91 Ohm 
App. 169 


M6S77 

9. La^-Coortncy Corp. v.Dcmaicit.App.. 379So2d 
812, writ dca, Snp. 382 ScOd 166 
N Y.-4Cnpernttn v Kuperman. 144 N.YS.2d 892 
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§ 9. Proceedings to Which Rule Ap¬ 
plies 

Libraiy References 
Lis Pendens ^3. 

14; US^CJJS. dted ia Highway Ins Underwrnm 
v.(rNad.DCU.92FSiipp 423,425 
Coto-Otien v Bndseve. App, 527 P2d 925 
Ga—Castle V A A L Devdopment Corp. 216 S EJd 
94 234 Ga. 340 

NY.—Rjchank V Oufea, 91 NyS2d 197. 195 Mile 
732-Ziufeidino v Newberg. 145 NY.S2d IS 
FX—Com V PemnylvaiHa Coal Co. 75 Daupfa 216— 
Brown-BorhdE Co v Sehermaii. 31 Ldi U 559 
Tex—CJ jSL tnotoi at Icuglli in Lane v Fritz. Qv 
App.404SWJd lia 111, 112. 

Va—Preaton'X Drive Xmi Rralaumt, Xnc v Couvecr, 
154SE2dl6a2(r7Va 1013 

15. US.-^larvey Eses Const Co v Diy Dock Sav. 
Bank of New York. DCOkl. 381 FSupp 271 

Alt—Toney V Wdsoo. 205 SW2d 177. 212 Aifc. 
163—Hcdth Bettennent Foundation v Thomas. 
283 SU 2d 863. 225 Aifc 529 
Ga-Jaekson v Paver. 77 SE2d 728. 210 Ga. 58— 
Watson V Whatley. 126 SE2d 621. 218 Ga. 84 
Kan.—Gatewood v Bosch. 581 P.2d 1198. 2 Kan 
AppL2d474 

La.—Omltory v Deanrmeaux. App, 179 So2d 454 
NJ-Qarfidd v Elmwood Storet, 86 AJd 304 17 
NJSuper SlS-^nbowski v S A B Cont Go, 
177 A 2d 574 72 NJ Soper 1 
NY—Ridiards v CImba, supra, n 14—Seawane 
Greens, Xne v Bailey. 181 N.YS2d 269, 15 
Misc2d 327—Rasehbeig v Ritter, 229 NYS2d 
764 34 Macld 1099-Shitow v State; 251 NY 
S2d 702.43 Mise2dS94 

NC—CJJS; rated In Cutter v Cutter Realty COh 144 
SE2d 882. 885, 265 NC 664-Pegram v Tom- 
nch Corp.. 166 SE 2d 849.4 NC App. 413-Loid 
v.JdIiuys,20SSE2dS63.22NCApp 13 
Wadi—BramaU v Wales, 628 PJd 511.29 WaiitApp 
390. 

Dbiiiheritod widows datm to it statory c ted i on 
NY-Crasiav Csssm, 480 N.YS2d 84 125 Miic2d 
604 

Actfam tor sttofssy^ toes 
GaLr-Hardy v. San Fenando VaOey Chamber of Gom- 
mrace. 222 P 2d 314 99 CaLApp 2d S72-Flufwr V 
Supcfior Court, Riverside County, 88 CaIRptr 
352, 9 CA3d 397, 67 ALR3d 743 

16. Fb—Worldwide Devdopment—Kendak Lakes 
Wes V Lot HcadqnaTten, Ine, App, 305 So2d 
271 

Mnm—Grace Devdopment Co.. Xnc. v Honston, 237 
NW2d73.306Mmn 334 

17. NY—Sclilaifer v. Shefej^Cofendge. Xhe, 131 
N.YS2d462,206 Mttc. 315—Tavolwa v. Valen¬ 
tine Enlerpnees, Ihc, 223 NY.S2d 634 34 
Mae 2d 775 

IS. NY-UK Redty Corp v Kroaner. 156 N.Y 
$2d 528-Olter v Btebop, 186 RYSJd 737, 20 
Mtex2d446 

19. Fla^Boca Raton Land Devdopment. fnra v. 
^arfang, App., 397 Sold 1053.^—Lake Flarad 
HoldmgGo.v P^pBi«ie.App 2 Dist., 414 SoJd 
564 

Idaho—Eamamt v Miller. 619 PJd 1144 101 Idaho 
692 

lowa-Mauerv Rohde, 257 N.W 2d 489 
Mum—Village of Mendote Hoghte v Village of 14y- 
dale; 199 N WJd 803,294 Mmn. 193 
Mas^-CJS. mated In W JL Hopper A Aesodatei, 
lae V. Dunaway, 396 SeL2d 44 45. 

N Y.-GrMs V. Pnoe; 131 NYJ2d 681.283 App.Div. 
IIOT-Mraasner v Vat Ueratme; 131 N.Y32d 
S14206Mae 418—Deilcihv Atlas, 132NY5Jd 
803—Ibpperv Kane, 138 N YS2d 323-Whitte- 
morev DePasqnale. 187 NYS2d 53, 8 ADJd 
794 app den 191 N.YS2d 334 9 A.DJd 616- 
Ryan V. U Rosa. 202 N.Y5.2d 802, 22 Mae 2d 
12S—Bdbon Honimi Corp v Harmon, 20* 
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SU S’" MacU Vi—rmuv, i Buns ISfc 
SY$:d''<,MMM2d lGl«-Ma|t>oirt SaAn 
:> N YSIi •w S2 M.W24"ll-Gwera! Pr/<D- 
erif Coxp » DumoRd 2ili \YS2d 553. 

4 D Id P3—SounM % $«2ah. STb N Y S Id IM, 
5C ADU756 

Pin—Bnmn-B(Hliek Cu « Schemou. 31 LehLJ 354 

20. US-CJJ5.4Mlcd«tkaglliHiF4ak>« Hiaghcs, 
DCSC, 10b FSiipp 355, 3S«-B«er> Kng Ip- 
tern. Inc v Vc«le. C A Fla., 464 F2d 1102 
Ark—To!k> « Ikihon, uipTii, n IS 
Cal—Hardy ^ San Fernando >a]lo Chanber jrCan- 
neroe. 222 P2d 314, 99 Ca£A|ip2d 572-Brmn- 
lee ^ Vang. 24 Cal Rptr ISS, 20b C A 2d 8^4 
C^—Haminenfa) v Distnet Court In and For Roan 
Comity, 610 P.2d 94. 199 Cob 442-Cbuper « 
FlagttafTRcaliy. App.634P2d 1013 
Fh—Green % Roth, App. 192 So 2d 537 
Md.—Angidai \ Maryland Cb Co. 380 A2d 646, 38 
MdAn> 265 

NJ—CJjS. 4 PM*Bd ■ Geneinl Elee Credit Corp % 
WnnelMifO of New Jersey, Inc. 373 A2d 4C2.404. 
249 NJSiiper 81 

N Y —Ridnuds s Choba, supn. n 14—Meta v Forest 
Hint Hantn. 95 N Y S 2d 29,19^ Mac 968-Zaii- 
fiFdino % Newfaerg, 145 N.YS2d 15—Oner \ 
Bahop, 186 N YS2d 737. 20 Mac 2d 446-PrQp- 
erta lac % Stimpler, 243 NY52d 321. 19 
AD.3d 801. on remand 248 N'YS2d H**. 42 
Mac 2d 335 

Ofaio—Dommo v Dommo, 99 N E2d 825 
Utab-Boyee v Boyce;, £09 P2d 928 
Wbere a coUatcnl qaeftfoa oaly is fneolTOd, 
etc. 

Md —Creative Developneia Corp v Bood, 367 A 2d 
S66|34MdApp 279 

Tea —Lane v Fntz, Civ App, 404 S W 2d 110 

Cal—Parlwr v Supenor Court, Rivenide Count}, 88 
OdRptr 352. 9 CA3d 397. 67 ALR3d 743 

Fedenl «Qwt proowdiap 
US—Damds v Unnenal lav Ooip, DCPueno 
Rjoci^ 335 FSupp 693 

21. Fla—Boca Ratoo Land Devdopment, Inc v 
Spacing, App, 397 So 2d 1053 

RI—Kent Eclatet. Inc s. Matteion. 197 A 2d 292, 97 
R.I. 230 

Doctrine hdd not applleible 
La.—Reabook Inc v Green Acres One Aai'n, App, 
169 So2d 570-Senoan v Settoon, App 1 Or 413 
So 2d 634 

22. NJ-CJ.SjClfadinUiiitedSav ALoan Att'nof 
Tiwton, NJ V Scmggt. 436 A 2d 559. 561, 181 
NJSaper52 

N.Y —In re Laftyette Houses, Qty of New York, 220 
NYS2d 109 

23. NJ—CJS. OBoCed la Gcnenl Elee Credit Gap 
V WmndbeBO of New Jersey, Inc. 373 A.2d 402, 
404^ 149 NJ Super. 81 

p^eeSTB 

25. NC-Huff V Trent Academy Of BasK Ed Inc. 
280SJ5.2d 17,53 NC App 113, review den. Sup. 
285SE2d99 

26. NY-Groasfeld V. Beck. 346 NYS2d 650. 42 
A.D3d844. 

NC—Pesnm v TomiKh Corp. 166 SE2d 849, 4 
NCApp 413 

On the other hanct it has also been 
hdd that an action to enforce a rfMm 
in regard to a partner's interest in zeal 
prop^ cannot support a lis pen- 
dens.^’ 

28.5 N.Y —General Property Corp v Diamond. 286 
N.YaJd553.29A.D2dl73 

applicabfe m acDon flbr paitneisiiip aceauntuig 
seemfn} 23 


§ 10. -Cancellation or Reforma¬ 

tion of Conveyances 

N>— Beraett v Bersen 404 NYSId 171. 62 
AD::d 1154 

35, N C —Nnrtfl Car^aa Nat Bank v Evass, 250 
SE2d2?!,296N’C 374 

37. Okl-CJa ctediaSiirpserv Borns. 365 P 2d 
134, 138 

§ 11 . Divorce Proceedings 

40, Conn—Atlas Garage A Custom Budders. Inc v 
Hurley. 353 A 2d 286. 16*^ Qmn 248 

45. Cal—Karkm v Kviem, 264 P2d 221, 122 
CA2d 113 

Iowa—CJJSi eded m Jeaaea v Jonewn. 102 N W 2d 
911, 913. 251 Iowa 825 
(%xh-Dcnnao v Dommo, sapra. n. 20 
CBkl —Bowman v Bowman, supra, n 2 
44. Mw-^oae$ v Jones, 161 S62d 640, 249 Mas 
322 

46. Tea—Fanun Bank v Blysooe, GivApp, 417 
SW2d5G2.err ref po rev err,Sup.424SW2d 
620 
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48. Vt-Cble V cole. 91 A 2d 819. 117 Vt 354 

§ 12. — Foreclosure or Enforce¬ 
ment of Liens 

49. in —MirshaO v Sdomor. uipn. n 17 

N J —Gcnenl Elec Credu Corp v WnmebegD of New 
Jersey, Inc, 373 A2d 402, 149 NJSuper 81 
N Y—Ddaa v. Damoff. 141 NYS2d 699-SeBWaiie 
Greens, Ine v Bailey. 181 NYS2d 269, IS 
Mae2d 327-Sesalv Kukh, 216 N Y S 2d 538.13 
AD2d 1011, ami l82NE2d 117,11 N Y2d 834, 
227 NYS2d446 

Or—Mockbeev Jensen, 634 P 2d 791,54 Or App 195 
AetioB to inqiKss aqaifabte Hob 
N Y—Gokey v Mt»ey. 102 NYS2d 581, 278 App 
Div 630—Ventura v Ventura. 211 NYS2d 227. 
27 Mac 2d 338 

No lien 

Fla —Woridwide Devdopment—^Kendale Lakes West v 
Lot Headquarters, Inc, App, 305 So 2d 271 

50. NY—Rabenv Overseas Barters, Ine, 286 NY 
S.2d 404, 55 Mae 2d 613 

Terra —AmeiKan Nu Bank A Tirast Go of Gfaattanoo- 
Wilds. App,, 545 SW 2d 749. 

WVa—Weesv Hymes.51 SE2d792, 132WVa 301 
Vendee^klkn 

NY—Meizv Forest Hin Homes, sa^ra, n 20-Oold- 
muiv West Holding Corp, 97 NYSJd 419,198 
Mac 266-RcaenbeiSv Ritter. 229 NYS.2d 766, 
34 Mae 2d 1099 

Lto pcndeiM iiwq Sdirahto 
Muir— Grace Devdopmeat Go, Inc. v Houston, 237 
NWJd73,306MiiiB 334 

51. N Y-Giri Realty Qap V Wtookw. 375 NE2d 
376,43 N Y 2d 956,404 N Y SJd 315. 

52. Ana— BaOaid v Uwyeis Tale of Anaona, 552 
P2d4SS.27 AnaJ^ 168 

m—Niles Const Co v LaSUIe Nil Btoik, 254 NE2d 
535, 119 IDAppTd 1 

NC—Wolfe V Hewcs. 254 SE2d 204, 41 N.CA|ip 
88 

Lto penderet faapiJicridr 

N Y—Guevremom v. Tracy, 190 NY5Jd 808, 20 
Mae 2d 406 

55. Temi—Lee v Harraoo, 270 SWJd 173, 196 
Tean 603 

56. FIritare to reeord 

Tena —Amencaa Nat Bank A Trast Co of Chattanoo¬ 
ga v Wilds, App. S4SSW2d 749 


Lis pendens is not authorized where 
the lien does not exist prior to rendi¬ 
tion of judgment 

583. Tex-Lane v FhtZpGiv App,, 404 SW.2d 110 

§ 13. -Partition 

59. Cal —Hardy v San Fernando Valky Chamber of 
Commerce. 222 P2d 314, 99 CalApp2d 572 
Ofaio-Maauev Massie, 101 NE2d 222,91 Ohio App 
169 

61. Pa.-Wnght v Vickers, 81 Pa. 122 
47 CJ p618iio«4^44 
Pigiw to fuds 

Ohio—Shively v. Sluvdy, 95 N E2d 276,88 CMno App 
7—Masaie v Masste, supra, n 59 

§ 14. Specific Performance 

pi«e580 

65, Fla—CAM Corp of Broward v Goldbeiger, 
App. 368 So 2d 56 

lU-Qiavekit v Skender, 135 NE2d 756, 9 111 2d IS. 
Ky-Ricev Merntt. 310SW2d 529 
Mum-Miur v Bndky, 59 NW2d 331, 239 Mmn 
503 

NY—Mdmanv Demuston,74NYS2d73, 190Mae 
2ia mod on oth gids 74 NYS2d 833, 273 
AppDiv 778 

Fa—MushaS Const Co v Forsyth, 57 A2d 902, 359 
Fh 8 

Com tr nrt i v e notice not found 

NC—Lawingv Jaynes,206SE2d 162,28SNC 418 

Rcmoly wonU not lie 

m— Horvath v Loeseh. 410 N£2d 154, 43 DlDec 
154, 87 ni App 3d 615 

§ 15 . Siihs to Set Aside Fraud¬ 
ulent Conveyances^ Credi¬ 
tors’ Bills, and Similar P)ro- 
ceedings 

67. NY—Western Woodworkmg Co v Kaskd, 133 
NYS2d 632—Bhtraan Oomt Corp v Denbd 
Realty A Const Co, 178 NVS2d 249, 13 
Mise2d 888, 890-FideIiiy A On Co. of New 
York V Sefaachter, 233 N YS2d 251, 37 Mise2d 
61 

§ 16. — Other Actions and Pro¬ 
ceedings 

72. Fla—Knk v Bsiunann. App, 336 SoJd 125. 
75. Gd—Flmtkote Co. v. Lisa Gaost Go, 74 CaL 
Rptr 136.268CA2d606 

Ga.—Blakely A Son, Ltd v Humpbieya, 250 EEld 
826, 148 GaApp 281 
Mmn—Mart v. Biadhy, supra, n. 65 
NJ—B J 1 Corp V LanyW Corp. 443 A 2d 1096, 
183 NJSuper 310 

VY-ElnaConiLGo v Flymi, 240 N.Y SJd 581, 39 
Mile 2d 254 

OU-Sailmys v Marlow. 235 FJd 676, 205 Okl IS 

89. Fla—SuntiiePomt, Ihc v Foss, App, 373So2d 
438 


AttadBBent emot he med is notice of lb 

Comi-^tlas Gan^ A COslom BnQders, Ine v Hnr- 
hy, 355 A 2d 286, 167 Goon 248. 

PtobS82 

L NC—Coy of Kmp Mbuntam v Goforth, 196 
SE2d23l.283NC316 

3. m-Tiylor v Lanahan, 392 NE2d 425, 29 lU 
Dee 868, 73 in App 3d 829 
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\ \ —Penataquit A&&*n, Int \ Funxun, 128 N Y S 2d 
419. 204 Mbc OM. afTd 13C NY S::d S3, 283 
AppDiv 894 

Lis pendens denied 

NY—Yites Const Oorp « GNG Bldg Corp. 182 
NYS2d 703. lSMKc2d690 

4^ Mont —Bio»ii V Cwtwnght SIS P 2d 684 

Wyo—Olson V Loth. 257 P2d 342, 71 W>o 316 

5. US —Texas Mortg Co v Phillips Petrakuni Go, 
CATex, 470 F2d 497. cert den 93 SO 1927. 
411 US 948. 36 L Ed 2d 410 

d. US-Gilroyv WiuteEa8leOiICo.DCOIcl.104 
FSopp 247, afid.CA.TOl F2d 113 

NY—Roedd v Roedel, 138 NYS2d 163. 3 AD2d 
623, rearg and app den 1S9 NYS2d 9S7, 3 
AD2d69a~Walahv Heomiig, 160 N Y S 2d 471 

16, Od -Hardy v San Feniando Valley Chamber of 
Gotnmeree, 222 P2d 314, 99 OlAppld S72 

17, NY—Elna Const Go v Flynn, 240 NYSJd 
S81, 39M]Sc2d2S4 


§ 21. Statutes Relating to Com¬ 
mencement of Action 

72. Cnmnencenient of nctioo 

Ohn)—Vdlage nf Gates Mills \ Board of Park Cbm’n 
of Oeveland Met'^cpo'jtan Pali Dist, IT Ofio 
Supp 23.app diMn 7iNE2d266.1480h'oSt " 

pKSfi 586 

73. NY—Klunder v Hansen. "'3 N YS.2d 846. 190 
Misg 294 

74w Reintfon back after snbeeqnent serviee of 

NY—Kmg V Quinn, 256 NYS2d 823, 23 AD2d 
615 

77, NY-nJohnsons Khmeeki, 16SKYS2d991.S 
Misc2d 604 

MnUlple deflendniits 

N Y —Washington Heights Federal Sn ft Loan Ass'n 
V 685A Hancock St Corp. 246 N Y S 2d o81 41 
Misc2d9n 


§ 17. In Genera] 

IW583 

J4k RI—Kent Estates, Inc v Mattesoa, 197 A2d 
292. 97RI 230 


Kan—McGn» \ Piemnim Fmanoe Go of Missouri, 
637 P2d 472, 7 Kan AppU 32. 

NJ—Noyes v Qdien's Esta^ 303 A2d 60S, 123 
NJSuper 471 

§ 18. Common-Law Rules 

27. Am—Kelly v Peny, S3l P2d 139, 111 Am 
382 

Conn —^Meyer, Kaimdorf and Mancmo, Aschitects \ 
La&yette Bank ft Thist Co, Super, 377 A 2d 861, 
34 Conn Sup 84 

Mich—Dassance v Nienfams. 225 NW2d 789, S7 
MichApp 422 

§ 19. -Service of Process or Ap¬ 

pearance 

me584 

43. m— MaidnU v Solamon. 81 N£2d 777, 33S 
niApp 302—Pdhtov Chicago Title ft Trast Co, 
138 N EL2d 710, 12 lU App 2d S7. 

La—General Electnc ContracU.Corp v. Munay, App, 
20 So 2d 19 

44ta Le—Genenl EkctneContnetsOaip V Mum}, 
snpn, n 43 

45. Fk—Dickinion v. Fixe AssYi ofPhiladeiphM, 2 D 
ftC2d739 

47. NY-Jtdinsonv. Klimecki.l65N.YS2d991, 5 
Misc2d604 

Wash—Kntzer v Collier, 183 P2d 195, 28 Wasb2d 


§ 20. —- Filing of Bill or Com¬ 
plaint 

ltf«e585 

61. Ky—LounviDe Asphalt Co V. Cobb. 220 SW 2d 
na 310 Ky. 126^ 8 A L.R2d 981—New HdBaiid 
Machmety Go, Division of Speny Rand Corp v 
Ben, 357SW2d868 

62. NY-Shadev Hague, 94 NY32d 124 

63. Fhu—Wigguis V. Dqicsan, App 2 Dist, 411 So 2d 
894 

69. St a tBtoqr leenfaeBMote 

Pa— Dice V. Bender, 117 A2d 72S. 383 Pa 94 


Neither the filing nor the service of 
a summons creates a lis pendens.'^^ 

77,5. N.Y—Deerfield Bldg Corp v Yorkstate In¬ 
dustries. Inc. 3S3 NYS.2d 331. 77 MBe2d 302 

§ 22. Notice Prescribed by Statutes 
Library References 
lis Pendens «=»13 et seq. 

SOL Colo—Flaugbv Empire Clay Products, Ine, 402 
P2d 932, 137 Cdo 409 
Fh—Cacaro v Swan, App. 394 So 2d S31 
NJ—Wendy's of South Jersey. Inc. v Blanchird 
Management Coip of New Jersey, 406 A 2d 1337, 
170NJSuper 49! 

N Y —^Klunder v Hansen, supra, n 73 
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779. 304 NC 139 

45. Dbpoeitfcn of properly 

La—Hooaid s Howard. App, 96 Sa2d 343 
Fa-J>ice V Bender. 117 A 2d 723, 383 Pa 74 
45. Cd—Brndidinov Xjndsay, 73 Gal Rpcr 36,269 
CA2d3]9 

Fla.—NatMnal Bank of Sansom v Dugger, App, 333 
So 2d 839 

N.y—Magdoff V. Saikin, 276 NYS2d 708, 52 
Misc2d737 

Ud peadeof of no legal contegnrocff if aetion 
not aodiorized 

Ana.—Mack v Aognsthie, 416 P 2d 434 3 AnzApp 
342 

PloiBtifF not relieved of oUi^^ meertiin 

■ —j. - j ■«* - 

increniea porooi 

Wis—Mercmtde Cootnct Purchase Cocp v Mdnick. 
177 N W2d 838, 47 Wis2d 380 

Matters teldiig precedence 
N Y—Genuth v Fhst Division Ave. Realqr Goqi, 387 
NYS2d 793,88 Msc2dS86 

48. US—Onyx Refining Go v Evans Production 
Gap. DCTea. 182 FSupp. 233 

Mas—Ryabv Douglas, 39 So 2d 311, 303 Mac 693 
N.Y-Sdieehterv Rosen. 168 N.YS 2d 823.8 Mac 2d 
633 

Fa.—Fletcher v Thumer Goip. 112 PLJ 488, 36 D 
&C2d84 

Wa—Stevens Coast Coipw v Diaper Hall, Ine. 242 
N W 2d 893. 73 Wa 2d 104 

49. Mass—Ddml Realty, Inc v DtCfaiani, 420 
NE2d 343, 383 Miss 339 

N.Y—Bodner v Bnekner. 288 NYS2d 342. 29 
A.D2d44I 

§ 39. Nature and Fonn of Decree or 
Judgment as Affecting 

page 611 

S3. Tex—Black v Bmd. OvApp.. 233 SW2d 333, 
err ref no rev err—Don v. HOneyont. OvApp, 
406 SW2d 504, err ref no rev err. Sop, 410 
SW2d771 

54k Okl—Hart V Phaiaoh. 359 P 3d 1074 


§ 40. Extent of Notice 
page 613 

84 L S-Coial Isle Ikest Ass'll. Inc v Ondy Rediy, 
Inc, DCFU.43C FSupp 396 
Cal—Vbest !*•% Co s xoarhead. 262 P2d 322, 120 
C A2d 83-». 39 A L R2d 833—Newell. Brawner, 
303 P2d m 146 C A 2d 337 
Fla—Marehand % De Soto Moftg Co. App. 149 
So2d33-» 

Tex—Kroppv Praifaer.Qv A])p. S26SW2d283.efr 
ref no res err 
OaiBi of Interest 
(3) Ollier statements 

Fb—Blumm % Qhs. App. 186 So2d 286 
Not protrf of toets alleged 
Te*itt —Engert s Peerieu Ins G>. 382 S W2d 341. S3 
TennApp 310 

85. NY—Hayman v Jama. 303 NY52d 291. 26 
MBe2d Sa app dam 213 NYS2d 479. 12 
AD2d IOCS 

87. Cal—^est Inv Co s Mooihcad. 262 P2d 322. 
120 CA2d 837. 39 ALR2d 833—Ahmanson 
BankftTnatCo V Tcpper.74CalRpir 774,269 
CA2d 333 

Fla—Marchind v De Soto Mbrtg Go, App. 149 
So 2d 337 

Tex—Vehle s Wagner. Qv App. 201 S W2d 636. err. 
ref no <ev err 

88. Tex—Rucker v Sledman, OvApp, 619 SWJd 
3. err ref no rev err 

93. Fla—Marehand v De Soto Mortg Co. App, 149 
So 3d 357 

U-Aiicinsas Fnd Od Co v Gary. 79 So 2d 869, 227 
La 324 

94w Md—Cbrey v Caitack. 94 A2d 629. 201 Md 
389 

96. Tex—Vehle v Wagner, QvApp, 201 SW2d 
636. err ref no rev err—Kropp v Prather, Qv 
App . 326 S W 2d 283. err ref no rev err 

page 614 

98. La—^National Bank of Commerce m New Orleana 
s Justice. App. 212 Sold 711 
Utah—Harvey V Sanders, 334 P 2d 90S 
1. Cal —Ahnansoo Bank ft Trust Co v Tepper. 74 
GalRptr 774, 269 C A 2d 333 
7. NY—Skoler v Rimbeig. 246 NYS2d 147, 20 
AD2d580 
14w Fedend court 
(2) Slate bs pendens statute inspphcahle 
US—Johnson Chemical Go v. Cnodado Center, Inc, 
DCPuerto Rmo. 329 F5app 98 

§ 41. Ptoperty Subject 
pngedlS 

24, US—Cbiallsk West Ass'll. Inc V OndyRcahy. 
Inc, DCFla, 430 FSupp 396 

Ol—Albertson v RabofL 295 P2d 405. 46 C2d 373 
N Y—CJ.S. etted ia Wonver v Beifbod. 193 N.Y 
S2d 417, 419-John K. Dair Bldg Oomt Co. v 
Mayer, 298 N Y.S2d 122, 31 A.D2d 833 
Tex—RuckerV Sceehnan, OvApp. 619 SW2d 5, err 
ref no rev err. 

All properly, etc. 

Mas^ones v Jones, 161 So2d 644 249 Mm 322 

25. Fla.—Marehand V De Soto Mbrtg. C 0 k.^ip, 149 
So 2d 337 

NY—CJJS.dtadin Wenmgerv Berfond. Sup. 193 
NYS2d417,419 

§ 421 Persons Affected in General 

PW616 

36. Anz.—Mack v Aqgustfaie^ 416 P 2d 436. 3 Anz. 
App 542 

Kan—Mbociiead v Guilford, 186 P2d 273. 163 Kan. 
734 


Mo—GJJS. 4 nolsd at knglh fa Sanders V Brooks. 249 
S W2d 178,181—Mdlhouse v Drainage Dist No 
48 of Dnttkbn County, App, 304 SW2d 54—Tm- 
non v TankslQf. 408 SW 2d 98 
NJ—Fouf^Cbrp v Ruta. 131 A 2d 546, 36 N J Su¬ 
per 32. 

Ohio—Donnnov Dormnob 99 NE2d 825 
Okl —Archer v Holines, 271 P 1035, 133 Okl 267— 
United Supply ft Mfk 0> v Comelison Engme 
Mamteomoe Ql. 386 P2d 776 
Wadi—Kntzer v Odlier. 183 P2d 193, 28 Wadi 2d 
336 

Wb—US By and Through Barnes v Klebe Tool ft 
Die Co. 93 N W2d 868, 3 Wtt2d 392 
37, Axk—Wyatt v Wyeough. 341 SW2d 18. 232 
Ark 760 

CUl—Mdeohn v Superior Court of Santo Oaia Coun¬ 
ty. 174 CklRptr 694, 629 P2d 495, 29 C3d 518 
in—People V OTCeefe^ 164 NE2d 3. 18 1112d 386 
lowa-Wigner v Wagner, 90 NW2d 738, 249 Ibwa 
1310 

Neb-Tesar v Leo, 36 NWJd 803, 156 Neb 528 
NY—FiddknGreen Aai*n, Inc, 190NYS2d 17,20 
Misc2d 473, revd oo oth grda 207 N YS.2d 81. 
12 AD2d 501. app gr 210 N.YS2d 797, 12 
ADJd6Sl 

Okl— State ex id. OomYs of Land Office V Keller, 264 
P2d742 

Ta-Krc«v Soulei.OvApp,233SW2d244,ravd 
mpertonoth grda.261SW2d703.132Tex 393 
Utah—Begnan v Soboibia Land Oo, 379 P2d 914 
Vt-Cble V Cole, 91 A2d 819, 117 Vt 354 
39. Mo-CJJKdtadlnBlaaev Aiistm.242SW2d 
29. 33. 362 Mo 409 

NJ-FbuF-OCoip.v Riito,151 A2d546.S6NJSu- 
per 32 

41. NJ—Pimtan Dairy Products Oo v OtristoAbis, 
148 A2d 223, 54 NJ Super. 102 

ttat6n 

46. Okl-State card Com'is of Lend Office v Kd- 
ler, sapm, n 37 

Tex—Black v Burd. OvApp, 235 SW2d 553, err 
ref no rev err 

55. Fla—Brown v Senspie, App, 204 So2d 229 
Mo-CJjS. qpotad In Sndeis v Brooks, App, 249 

SW2d 178. 181 

Wis—Hailey v Zachanas, 139 N W2d 667, 39 Wis2d 
536 

§ 43. Purchasers and Encumbranc¬ 
ers 

library References 
Us Pendens ^25. 

56. US—Madioverv. Abdallah, C A Virgin blands, 
329 F2d800 

Aik.—Vaughan v Sutton, 363 SW2d 863, 236 Aik. 
310 

Gd—Wilkins V Oken. 321 PJd 876^ 137 CA2d 603- 
Ahmanson Bank ft Trust Co v Tcpper, 74 Cd 
Rptr 774,269CA2d 333—PutnamSudftOrav. 
dCb V Albers, 92 Cd Rptr 636, 14CA3d722 
DC—Indnstnd Bank of Wadungton v Tobnner, 
CA,405 F2d 1321, 132USAppDC 31 
Fla—Doyle v Tuton, App, 110 So2d 42 
Ga-Wifaonv BtakeFerry Redty Cb, 131 SE2d 533, 
219 Ga 37—Patent Scdiblduig Go v gyeri, 139 
S.E2d 332, 220 Oa. 426 

Mont—White v. Cbniior. 334 P2d 722, 138 Mont. 1. 
NY—Levine v Cur, 213 NYS2d 402, 33 MneJd 
433 

Ohio—DtokerMa v Curtm, 76 NE2d 619, 80 Ohio 
App. 486—Dommo v Dommo, supra, n 36 
Okl—Bowman v. Bowman, 206 P2d 382, 201 Okl 
384—Owens v. El Oato Inv Go, 332 P2d 22 

PW418 

57. US—Madiover v Abdefieh, C A Vugm Islands, 
329 F2d 800—Gommerdd Tnuuport Corp v 
Robinson Gram Oo, DCKy, 345 FSupp 342 
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NY—Gebhardiv CharlotonChemicals. 133NYS2d 
764 

58. US—Wells V Plaskett. DCVupn Islands. 398 
FSupp 1162 

59. Fla—Frdi^ v Maorer. App. Ill So 2d 712 
N J—Four-G Corp v Ruta. 151 A2d 546. 56 N JSu- 

per 52 

62. Ohio—Domino V Domino^ supra, n 36 

64. NY —PS A A Realties v Lodge Gate Forest, 
127NYS2d31S.20SMiac 245 

Ohio—Dmnino v Dommo. supra, n 36 

65. Ga—^A F King ft Son. Inc v Gooddme, 128 
SE2d62.218Ga 372 

67. Fla—GiRen Industries of Jacksonville. Inc. v 
Southeastern Associates, Inc., App, 357 So2d 
217 

pi«e619 

69. Old—Bo»manv Bovman, supra, n 69—Hart v 
Pharaoh, 359 P 2d 1074 

Where Tendor not eerfed with process 
Tex—Kress V Soules. Ov App, 255 S W2d 244, revd 
mpartonoth gtds.261SW2d 703, 152Tex 595 

§ 44. -Piixchasers and Encum¬ 

brancers Prior to Pending 
Action 

75. Aziz—Tidctm v Western Sav ft Loan Aas'n, 442 
P2d 886, 8 AnzApp 63 

Ky —Gzegoiy v Sohio Petrolenm Co, 261 S W 2d 623 
La—Noe V Roussel. 310 So 2d 806 
Mo—Tinnon v Tanksley. 408 S W2d 98 
Ohio—Burrou^ v Raymond. 112 N E2d 82 
SC—Walker v Wilhams. 46 SE2d 249. 212 SC 32 
77. ND—Star v Norstdv. 30 N W2d 718. 75 ND 
563 

79. Tez—Kress V Soules. Qv App, 255 SW2d 244v 
revd m part on oth grds 261 SW2d 703, 152 
Tex 595. 

PW620 

86 . Mum—CIS. chad ia Mart v Bradley, 59 
N W2d 331, 333, 239 Mmn 503 

91. El-Hartaman v Ahboreno, 165 NJB2d 338, 18 
m 2d 467 

Miss—General Aoceptanoe Corp v Holbrook. 189 
So 2d 923 

92. NY—LaMarcfae v RosenUum, 374 NY32d 
443, SO AD 2d 636 

9S. NY—LaMaiehe v Rosenbluin, 374 NYS2d 
443,30 AD2d 636 

99. N Y.—Lakeville Mf^. Go v Herman Homes, Inc^ 
215 N YS2d 5S3,28 hfiM:2d 798, affd 218 N Y 
S2dl016^ ]4A.D2d5Sl 

Wis—J ft S Corp V. Mortgage Associates, Inc, 164 
NW2d221, 41 Wis2d418. 

4y Utah-Harvayv Sanders. 534 P 2d 905 

§ 4S. Purchasers at Fore¬ 
closure Side 

PW<22 

13. Tex—Gordy v Mdnon, App. 624 SW.2d 705 
18. US.—Wilkin V SheUOilO>.,CA0k]. 197F2d 
42. cert den. 73 SCt 92, 95. 344 US 854, 97 
LEd 663,iefa den 73 Sa 183, 344US 888,97 
LEd 687 

Tex—Fannm Bank v Blystone, Civ App, 417 SW2d 
SQZ, err ref. no rev err. Sup, 424 S.W2d 626 

§ 47. Lessees and Persons in Pos¬ 
session under Party 

page 623 

24. NY-^iufting sav. Bank V GCN Realty Ooip, 
440 N YS2d 699, 82 A.D2d 907 


Tex—Reeves V Houston Od Co of Tex, Civ App 230 
SW,2d 255, err ref no rev err 
27. lowa-Wagner v Wagner, 90 NW2d '^58. 249 
Iowa 1310 

Ohio—Dommo v Domino, 99 N E 2d 825 

40. US—^Machoverv Abdallah. C A Virgin Islands. 
329 F2d800 

UBnoonHB iMBa 

Oki—Ward v O^eal, 351 P2d ^9 

§ 48. Attachment and Judgment 
Creditors 

Libraiy References 
las Pendens ^25(3). 
page 624 

44. Misa—Martm v Adams Mercantile Go, 33 So 2d 
633, 203 Mas 177 

45. Cal —Steams v Los Angdes Cit> School Dist, S3 
OJRptr 482.244CA2d696. 21 ALR3d 164 

Prior Ban of creators preferential 
Ga-SchoTwld v FeaixM, 313 SE2d 452, 169 Ga.App 
924 

48. Mo—Blase v Aiatm, 242 SW2d 29, 362 Mo 
409 

§ 50. — Purchasers at Execution 
or Judickd Sales 

51. K>—Gregory v Sohio Petroleum Co, 261 
SW2d623 

NY—Gnd Realty Corp v Wmokur, 396 NYS2d 
4Sa 58 AD 2d 824, mod onoth grds 37SNE2d 
376, 43 N Y2d 956. 404 N YS2d 315 
CBd—Hart v Pharaoh. 359 P 2d 1074 

page 625 

54, Cal—Kartheiser v Supoior Gmit In and For 
Los Angdes County. 345 P2d 135, 174 CA2d 
617 

§ 51. -Purchasers at Tax Sale 

56. Ohio—State ex rd Squire v Knapp, 84 NE2d 
524 

§ 52. In General 
Library References 
Ids Pendens 8»26. 

61. lU—0*Laiighhn v Oty of Chicago, 329 NJE2d 
528, 28 in App 3d 766 Affd 357 N E 2d 472, 2 
inDec 305, 65 mid 183 

63. NY—Fiddlers Green Astrup Inc V Coostrucbon 
Coip of Long Island. Inc, 190 N YS 2d 17, 20 
MBc2d473.ievd onoth grds 207NY82d81. 
12 AD2d SOI, app gr 210 NYS2d 797, 12 
A.D2d 651. 

Tex—Ned v. FhOer. 557 SW2d 73 

66. Tex—Kmg v Tidih. OvApm 551 S.W2d 436 

§ 53. Estoppel to Rely on Rule 

page 626 

SO. Fla-CI5 died in Doyle v. Tntan, Appi. 110 
So 2d 42. 46 

81. Okl—CJ.S. died in Owens V El Onto Inv Co, 
332 P2d22,3! 

§ 56. Remedies and Relief Awarded 

|Mge6Z7 

91. U-Orison V Ewing, 73 So 2d 458,225 U SSL 
NY—John H Dnr Bldg Cbnst Co v. Mayer, 298 
NYS2dl22, 31 A.D2d83S 
95L Mmn-Mair v Bndky, 59 NW2d 331, 239 
Mmn 303 


§ 57. Pleading 

page 630 

30. NY-Giegdon Goip. v Fm, 134 NYS2d 
128, 206 Mac 530 

31. NY-Rubmfddv Mappa,248NYS,2d276^42 
M!$c2d 464, M 261 NYS2d 274, 24 AD.2d 
489 

§ 58. Evidence 

41. lowar-CJS. qwled in Joneion v Jonemi. 102 
NW2d9M. 914, 251 tewa 825 

42. lown-CJS. qudnd in Joneson v Joneson, 102 
NW2d9n. 914v 251 lown 825 

page 631 

45. US —United States Fideiity ft Gmtuly Go, v 
Moon, DCMi». 306 FSupp 1088, 1094 
52. Tex.—Hnben Lumber Co. v Baungart, Ov.Ap|ii, 
464SW.2d728 

Utah—Bastian v Cedar Hdls Inv and Land Go„ 632 
P 2d 818 

Erldeaea held nfficiewt to cilabibh aetoal no- 
tica 

Ky-Jooes v Arthar. 244 SW.2d 469 

UST. 

Phrases: 

page 632 

9. Phrases 

(8) A ‘*pnce Im** n an mvitation to enttemem to 
make offers to buy on basia of hit pnoet—TSg Mfts. 
Insinule V Federal Trade Gommisaoa, C A, 174 F2d 
452,453 

UTEandUTH. Tlie suffix‘Tite” is 
in common use as the equivalent of 
**lith” to denote a mineral or mineral 
like substance, as in cryolite or bakel- 
ite 

us—Pro-phy-Iac-tw Brodi Oo v Jbnhn Marsh Go, 
CCAMass, 165 F2d 549, 552 

LITE (English) The suffix is 
defined as a cox^ining form denoting 
a mineral, rock, fossil in stone, etc., as 
cryolite, ryolite, dendrolite. It has 
been used commonly in combination 
with several words to denote general^ 
some manufactured substitute for a 
mineral such as '*Bakelite,” "Hy-a- 
lite,” “CrystoHte," 'Tdolite ” 'TlinKte ” 
“Lapilite,” and *%parkdite." 

U Sb^Pn-phy'laO'tie Bmdi Go v. Jordan Miudi Go„ 
DCMass., 70 FSupp Z012,1013. 

LTTERACT. 

19. Sinilfltiy dcBned 

(1) Literacy msana afadity to mad and wiitbr-Bnze- 
nuuev Bertie Gaunty Bd rfEtoclions. 119S.E2d637, 
642. 234 N.C 398. 

(2) **LterMy^ as geeenJty defined leqiBiaboto 

to read and abdny to write a laniuige—CMio v. 
States 83 QdRptr 20. 466 P2d 244, 2 C3d 221 

pi«e633 

UTHARGE.- 

U S —Hanunond Lead Productik hic v, US., OBft.OL. 
289 FSupp S33, S34. 

Ihed primvfly to htotary todMhT 

US—Hammoiid Lead Pkodueti, liie v. US, OwtCt. 
289 FSupp 533,334. 
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Rag* 633 
LITIGANT. 

41. Cal -Id k Ktai\ Euale 5T P2d 901, 906. 6 
CdU IH 

SWtariy iWlwrt 

11) One enpfed n ut^gntion, usual^ tfiokei' of 4c> 
i»e ptrtws. DOC sf ncsnoul one* —In xe Kent's Eitate, 

UipTA 

Fntief Udstnt 

n I A tenm ccaMrued to mein the inaifoiuBtie snks 
of a contro%en> —In re Kent's Eitate, supn 

Me 634 

LITTERING. The term includes 
more than refuse and rubbish scat¬ 
tered about, it also refers to things 
lying about in disorder and untidh 
ness.** 

50JS, People v Feldman. 342 NYS2d 9S6. 

9bl,73Misc2dS24 

UTTORAL. 

54^ Phneee 

(2) “Utloral umner” dcTined and distingimhed from 
‘'npanan o^ner'* see Navigable Waters § 61 

55. S&nlbrly ei|iKned 

<1) The term **httonr should lefer more pncody 
only to seas, ooeans, and the hke —Badey s Dnsooll, 
n2A2d3,13.34NJSuper 228 

LITUS. 

56. SMw4iidiif<<iittonl** 

Wis—Mayer s Orueber, 138 NW2d 197. 202, 29 
Wa2d 168 

LIVE. 

AsaVeih 

64w Mo-Daughteny v Ndson, 234 SW 3S3, 3S8. 
241 MoApp 121 

65. SimilBly deClMd 
(1) To make one's abidiiig jdaoe or home 
Mo—Dangheny v Nelsoo, supn. n 64. 

pogeOS 

Mb ‘linP nlMa to the domede or pbee when 
person a deemed m Ian to resde—Ndson v 
Nebon. 24 N W2d 327. 331. 71 SD 342 
67. Mo—Daugherty v Ndson. supra, n 64 
69. Cal—BohnV BetterBtscims,78P2d 1177, 1179. 
26CdAFp2d61 

Mich—Cnrtisv Cuitis,46NW2d46a462,330Mich 
63 

SD—Nebon v Ndson, supn, n 66 

<*Resides’* more fimnal than 

Ky—LmoD v. LinaD. IS SW2d 433. 228 Ky 577 

As an AdieetiTe 

LIVE STOCK. 

74b CJeS. quoted la Coaunmioii of 

TownofDanbiny V Giaiidien,208 A2d3S7,3S9. 

3 CoQiLOr 71 

lAd^-CJS. dted in Van Chef V. CompCroller of State 
of Maiybnd. 126 A.2d 86S. 867, 211 Md 191. 

75. SImOnly defined 

(1) The tem live stock" mesns doraestie annnsb or 
be^ generally collected, uaed or nised on a Ann or 
ranch, sudi as cattlOi she^ swue. hones, muks. 
donfc^ etc—Granier v GhaffUM* 203 P2d 982, 988, 
122 Mont 327 

HeU not indiided 

US— Dunkly v Eneh. CCACal. 158 F.2d 1. 2 

(2) DogSi geese^ or other domesUefiMwb—Grauierv 
Chagnnn, supra 

(3) Pet pony 


Cana—Zonng Ccmanuon of Tcua of Danbuiy v 
CnndMfi. 208 AZd 35^ 359. 3 ConnCv 71 

!4| Farm groun oufisu 

Ala —Bruididge MiUmg Co % State, OvApp, 228 
So 2d 475. 477, 45 AMApp 208 

76. limited to douacrtic wfwah 

Md—Van Chef v Con^trolkr of State of Md, 126 
A2d86S, 866.867.2]lMd 191 

77. Not eonumrdal li v e stock fin opcntioa 

111 OpentiOQ of dog kennel 

Nd>-CJ.S. cilad la City cf Omdm v Gsantner, 77 
N W2d 663. 667. 162 Neb 839 

Xirinf 

—Aia Nona. 

SO. Simaariy defined 

(1) The %ad "hvmg" means the manaer of hviug or 
the action ofewtaig or passing one's life m a qpeedied 
nuimer—InieGolodetz* WdlSur. l!8NYS3d707. 
712 

—As a Partidple. 

Phrases. 

W636 

99. Phnaet 

(8) **Livu|g on the premises** 

Tex —CJJS. cited is Germama Farm Mutual Aid Ass'n 
V Anderson. OvApp, 463 SW2d24h 25 

UVERWURST. 

A sausage containing a large propor¬ 
tion of liver.’* 

730. N Y —L A S Ddicatcaaen, Inc v Garamna, 
143NYS2d3Sa 353 

LIVERY. 

6. Esacaoe if keephig Ibr hire 

Fa—Wasendav Muckus,41 Liiz.LReg 333 

LIVERY STABLE 
KEEPERS 

§ 1. Definitions 

Libraiy References 
Animals ^111. 

§ 2. Regulation and Control 
Libnoy Rrferences 
Animals ^111. 

paaeOSS 

0. NJ—XiocavBoaidarGomYBofTownofBdle- 
viUe. 62 A2d 746b 1 NJ.Suiier 139 
9. Ill-Jones v.Qty of dncagob 108 N.EJd 802.348 
lILAp|L3ia 

14b Arfc.-CStyar%inafdslcv auadier,257SW2d 
934b 222 Ark. 167 

N Y^-Sokd V. Village orHempstemi, 85 N YS2d 619. 
16. NY—Rioca v. Board of Gom'ts of Town of 
BeUeviOeb supn, n 8 

page 639 

20. Noaocnfoimiug uses under uomug laws see Zon- 
nig 4 180 et seq 

2L Efibecofftilnretoenlbroeamiugiegnlationssee 
Zoamg5 44. 

i 3. Licenses and Taxes 
Libiaiy References 
Animals ^111. 
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26. NJ—Riccav Beard of ComYs of Town of Bdle- 
villebsnpm,n 8 

§ 4. Compensation 
Library References 
Animals ^111,112. 

30l m—Fairweather v Breen, 224 NE2d 16b 79 
lBApp2d265 

31. m—Fairweatfaer v Btceo, 224 NE2d 16b 79 
inApp2d265 

Where it is shown that no contract 
exists^ a livery-stable keei^ cajipot re¬ 
cover on a quantum meruit basis in an 
action on a contract in the absence of 
an alternative daim in quantum meru- 
it*« 

333. La—CrBnett v Grand, App., 118 So2d 517 

§ 5. Uen 

Library Referaices 
Animals ^111. 

page 640 

46L Kan-Chasteen v Ottlden, 546 P2d 935, 218 
Kan 519 

§ s, -Properly Snlgect 

library References 
Animals o»lll. 

pnaeMl 

53. US—Simv BelleActianStab]es,liie.DCNY, 
261 FSnpp 219 

S 7. -Charges for Which lien 

May Be Had 

library References 
Animals ^111. 

63. Mb—CJS. cftad la Mack Motor Truck Gocp V 
Wolfe. App, 303 S W2d 697. 702 

§ 8. —- Priorities 
Library References 
Animals ^111. 

§ 9. -Waiver and Release 

library References 
Animals ^111. 

pasa642 

8L Kan—GhasteeB v Childen. 546 P2d 935, 218 
Kan 519 

§10. -Notice and Claim of lien 

library References 
Animals ^111. 

§ 11. -Enforcement of lien 

Library References 
Animals ^111. 

p«8e643 

92. SeMr 

US—Susv Bdle Action Stables, Inc, DCNY. 261 
FSnpp 219-Sua v Bdle Acton Stabki, Inc, 
DCNY, 267 FSnpp 293 
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Page 649 


§ 12. Duties and Liabilities of Liv- 
exy-Stable Keepers as to 
Property Left in Their Cus¬ 
tody 

Library References 
Animals 

§ 13. -Nature, Extent, and Du¬ 

ration of the Relation 

Library References 
Animals ^111, 

98. Or~CI& alad 1 b Dimdn V Lnwoln Cty* 618 
P2d978.48 0rApp 1Q2S 

Tenniiiafloa of rdidoiM^ 

OI—Rutherford \ Ratty. 232 P2d 34. 104 Chi 
App2d629 

§ 14. -Care Required and Negli¬ 

gence 

Library References 
Animals 

2. CBl--Chidiolm V Cahforiut Joekey Clubb330P2d 

676, 164 C A 2d 367 

3. Ql—Rutherford v ReiUy, 232 P2d 34. 104 Gd 

App2d629 

§ 15. —^ Actions 
Library References 
Animals o»lll. 

Various instructions have been held 
proper or not erroneous.®*^ 

31Ji. Od—Chidiolm v Gdifbnua Jodcey Chib, 330 
P2d676, 164CA2d367 

§ 16. Duties and Liabilities of Liy- 
ery Stable Keepers as to 
Horses, Vehicles, or Equip¬ 
ment Let to Customer 

Library References 
Animals ^112. 

page 545 

35. Fu.—Dohm v Ponderosa Riding Stablev, Inc, 41 
D a C 2d 307. 80 York 110 

36. lU—-Walsh v Pheasant Run, Idc, 323 NE2d 
8S5, 2S mApp3d769 

Md^Heriiert v Ziegler. 139 A2d 699, 216 Md 212 
Wis.^Moore V Rdidi, 193 NW2d 691. 33 W&2d 
634 

EqBfpnieiit of riding hone 

(2) Other instances. 

Tex—Lackey v. Petty, Qv App, 366 S W2d 91 

HeU not insurer 

US—Swann V Ashton, CAOdo, 327 R2d 105. mod 
on oth gids on rA 330 F2d 993 
Tenn—Pbitune v Hdnus. 348 SW.2d 894. 48 Tenn 
App 497 

39. Ibde hnpidicdiie unto dicninstnnoes 
Wis-Moore V Rdidi, 193 NW2d 691. S3 Wis2d 
634. 

§ 17. — Injuries Occasioned by 
Horse 

Library References 
Animals ^112. 

Ndi-CJjS. hlacfc leltv sbuuhit quoted in Bity v 
WoUT, 74NW2d913. 913, 162 Nd> 1 
44. US—Burwdl v Out, CAPa, 373 F2d 78 


Neb—Hidwr v Tmnnons. 171 NWJid 794. 184 Neb 
718 

*^0^—PUlmqoist V Mercer. 272 P 2d 26.43 C2d 
92 

Impiited negl^Bnee 

US—Allen v Green Acres Farm, Ine. DCllL, 396 
FSupp 442 

]«8e646 

45. U S—Swann v Ashton. C A Colo. 327 F2d 103, 
mod on oth gids on reh 330 F2d 993. 

Csl-Fafanqiust v Meroer, snpra. n 44 
Neb—Huber v Timmons, 17] NW2d 794. 184 Neb 
718 

liability for permitting the use of a 
riding horse at all notwithstanding its 
suitability may be hnposed on the sta¬ 
ble owner under certain circumstanc- 

eg47S 

47.5. Pcnnitting yondifU or inezpcrteed 
pnrfon to take nnsaperrind ride 
Tex-Deev Fansh. 327SW3d 449.160Tex 17l,on 
remaiid. Ov App. 332 SW2d 764 

4S. Hone let for riding 

US—Hafgmve v WeUman. CA Mont. 276 F2d 948 

49. Reteeae 

Cal—Fafanquut v Mercer, 263 P2d 341, sobs, op 272 
P 2d 26. 43 C 2d 92 

50. U S—Swann v Ashton, C AOolo., 327 F2d 103, 
mod on oth gtds on reh 330 F.2d 993. 

Cal —Palmqnist v Motser, supra, n 44 
Colo—Shandy v Sombrero Ranchers, Ine, App, 325 
P2d487 

Kan—Fredenckson v Mackey, 413 P 2d 86. 196 Kan 
342 

NH—Russdl V Downing 330 A2d 434. 114 NH 
837 

Ohio—L kubs V Cavalry Rtdug Academy Go, 87 
N E2d 266, 86 Ohm App 334 

51. US—HargraveV Weninaii.CAMont.276F2d 
948 

cal—Docobek v Ride-A-While Stables, App, 68 Csl 
Rptr 774. 262 C A 2d 554. 

Kan—Fredenckson v Mackey, 413 P2d 86, 196 Kan 
342 

InOhio 

(2) Liossu V Cavaliy Rsdmg Academy Go, supra, n 

so 

52. La^-^AUbnso v Market Facilities of Houston, 
Inc, App, 336 So2d 86. smt den. Sup., 337 
So.2d 1169 

57. Gal—O'Bnen v Gateway Sta bl es , 231 P2d 524. 
104 Gri App 2d 317 

59. GOlo-BBar v Hoder, App, 482 P2d 386 
Neb—Haber v Tmunens, 171 N WJkl 794. 184 Neb. 
718 

NY—Roots V aaremont Rutang Academy, Ihe, 243 
NYS2d 172, 20 AD2d 336^ affB 200 NE2d 
437, 14 NYJd 827, 231 NYS2d 473 
Ohwr-LiosBB V Oivxlaiy Ridmg Academy Co, snpia, 
n SO^^Oiftoov Halbduy.88NE.2d304b85Ofaio 
App 229 

HeU not nivUtride 

U S—Fred Harvey Gorp v. Mateas, CLA.Cb 1. 170 FJd 
612 

in— Endoon v Wagon Wheel Enterprises, lac., 242 
NE2d622, 101 HI App 2d 296 
Child or tacxperisHsd rider does not assnme ride as 
matter of taw 

Tex.—Dee v Fkndi. 327 S.W2d 449, 160 Tex 171, on 
remand, Ov App, 332 S.W2d 764 

Contmetnnl momptioB of ride 
Tenn—Moss v Fbrtime^ 340 SW2d 902, 207 Tom 
426 


pnge647 

60. Ws-Heathv Madsen, 79 N.WJd 73.273 Wh 
628 

Only to dimnat 

Neb—Buy v WolfF, 74 NW2d 913, 162 Neb I. 
FiMton eoHUered 

Nbb-Hnber v Tunmons, 171 N W2d 794. 184 Neb. 
718 

§ 18. — Injuries Due to Defects 
in Vehicle 

Library References 
Animals ob»112. 

§ 19. -Injuries Due to Neglect 

or Incompetency of Driver 

Library References 
Animals ^112. 

I 20. — Actions 
library References 
Animals os»112. 

pigBdlS 

Ga-a^1^Rim*i^EJ^ 1. 

as. Mo—Texonv FUrkins.214SW2d732,240Mb. 
App 696 

87. Ohio—Clifkon v HbQiday, snpn, n 39 
as. Mmi*—Harm v Breezy FUat Lodges Ine, 36 
NW2d63S.238Miim 322 

M-.j.- 

isvioaBoe nan aoniHiiHe 
(4) exher evidence. 

US-Swannv Ashton. CA Goto, 327 F 2d 103, mod 
onoth.grds on idh 330F2d99S 
Mas—Bilker v. Mdanson, 393 NEJd 436. 8 Mas. 
App 325 

Eridonce hdd tmrimiaiirfMf. 

(2) Other evutenoe 

Ga—Mitehell v Gay, 143 SE2d 568, 111 OaApp. 
867 

Ill—Reskev Klem, 179 NE.2d41S.33 IttApp2d301 

89. La—Alfonso v Market Fadlitia of Hontoiu 
Inc, App, 336 So2d 88, wnt den. Slip, 337 
So2d 1169 

JBVUNBCO MMl MiuaCMm 
Maa—Bnker v Mdanson, 393 N.E2d 436^ 8 Mass. 
App 325 

Minn—Hamv Breezy Point Lodges Ine, snpia, n 88 
NH-Chnstisnv Elden. 221 A2d 784. 107 NH 229. 
Ohio— Lmbsh V Cavalry Rufang Academy Col, supra, 
n 30 

(2) To estaUidi other matters 
Csl—Dorebek v Ride-A-While Stabki; 68 CdJtptr. 
77A 262 C AJd 534 

Colo—Shindy v Sombrero Ranches, Ine., App, 323 
P2d487 

La.r-Wilbinis v Fontane^ App, ITS So 2d 886. 
Md-Hobeit V Zwgler, 139 A2d 699, 216 Md 211 
NH-CfanstiaBV.Elden,221 A2d784.107NH 229. 
NY.-Muabena v Thiem, 116 NE2d 491 306 N.Y. 
630 

Tom—Fortune v Hbhnes, 348 SW2d 894. 48 Tan. 
App 497 

Tex—Moore v. Dnimmet, Civ.AppL, 478 S.W2d 177. 
Wa—Heathv Madsen.79NWJd73.273Wit 628— 
Wittenbr^ v Boricenhagen, 139 N.W.2d 33. 29 
Wa2d 464—Moore v. Refash, 193 N WJd 691. 53 
Wis2d 634 

(1) US—Reeva v John A Cooper Co., DCAifc, 
304 FSupp 828 



54 GJS 132 
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\ \ -»Rooss \ Canmont Rtdmjt A^'adeiri), Inc , 24« 
N*YS2d r: AD:d 5>, m 200 veli 
457, J4 N Y2i I?:", 253 S" S2i 4T5 
% HoHidLiy. 4ap*a <1 50 

i2\ US—BormeiU Crw, DCP&,25: FSupp t«t, 
md or eth fidi. C A,, 575 F2fl 74 
N V —Varmie v Sana^bnwfc Ac»cs, Inc 322 N ' 
S2d004, 57 AD2d<i05 
t4) Other caucs 

Oa—GnfPn V SardeGk 6) Cu Rpi' 54, 253 C 4 2d 
05- 

Ga-Gonerv Nohn,S7SE2d-Da. t: GaApp 16.15 
AL.R2d 1300 

Kon—FredCRckso" v Maekc). *>'5 P2a *6. op Kan 
542 

NJ—Amado % Mahba Dude Xlnc^ a 2d *2* 2L 

NJSnixr 445 

S Y —Biuin Ne» YoA Cent R. Co 75 N S 2c 
(920, 12 Mae 2d 623—Roots s Cta'ernc*tr R.djng 
Acadein>,lac,24SNYS2d r:.: AD2a<?b 
affd 21J0NE2d45M4SY2d82-' 251NyS2d 
475 

Eipert evUaioe not nqaind 
N H —CbnstoB \ Elden, 22: A 2d -a4. 1C7 S H 220 

90. Tex—^hankLa s, Rogeii, Civ App 215 S2a 
730 

91. L' S—Fred Harve} Corp \ Mateaa, Mpn. 50 
Ga—Ciober v Nolan supra, n 89 

NJ —Amado v Malibu Dade Raaca, Mir», r 89 
Ohio—L mus V Cava]r> Ridirg Ai^den) Go, sjura 
n SO 

Evldettoc hdd sofficiflBt to go tc Jvr> 

US—Bimven v Crat CA.Pi, 373 F2d 78 
Neb—Bal^ v Wolff. 74 NW2d 015. 162 Neb 1 
N H—Chanaki v Walker, 327 A2d 610.114 N H 6(90 
Erideiioe held iosnflkint to 90 to Jsiy 
in—ResLev Klem, n9NE3d4i3,33Xll AppZd 372 
Mo—Temi v Mam, sapn, a S3 
Wash—Hqieniv Keliy,606P2d 275,93 Wa^r 2d 143 
9Z US-Saannv Ashton,CACblo, 327 F2d 105, 
mod on oth ^rds on reh 330 F2d 995 
93. US—Swans v Ashton. C A Goto, 327 F2d 305. 

mod on oth grds on idi 330 F3d 995 
Od—Pafaaquist v Mereer, mpra. n 44 

96. US—Stephenson v Colk|B Mtsencordo, DC 
Pa,376FSapp 1324 

CAr—Pafanquot v Menaer, nqna, a 44 

Neb—Baty v WbUT, 74 NW2d 913, 162 Neb 1 

nhiM aif ifn jp ff f ffm 

Ta—Deev Famh, 327 SW3d 449,160 Tea iti,oa 
nmand, OvApp, 332 SW2d 764 

97. CaL—Falinquat v Mercer, supra, n. 44 
Cli0d or iMxpcrteaced perfon 

Tea.—Deev Fansh, 327SW2d 449.160Tea 171,00 
remand, Ov App, 332 SW 2d 764 
96. Ofax>—Chftan v Holliday, sopn, n 59. 

Various Other questions have been 
held questions for the iuiy."^ * 

96.1. Fhmd or aiisRpnseBtotiQM in procnring 

ideiie 

Ga3—Pahoquitt v Mercer, uipra. n 44 
AppRcnbfli^ of writtn r d e t no from BnUlity 
Wa—DuuyiHki v B ft T Riduig Academy, Inc, 145 
N,W2d736.32 Wtt2d464 

99. ImUaciions held proper 
US-«aii»ve V Wdiman, CAMont, 276 F2d 948 
Od—Onffin v Saidella, 61 CURptr 834^ 253 CA2d 
937—Dorabek v Ride-A-Whik Stables, 08 Oil 
R|9lr.77A2£2CA2dS54 
Gob-Bur V. Hoder, App„ 482 P.2d 386 
Oa^-WeiRl! v Oi^, 143 SE2d 568, 111 OaApp 
867. 

m-Rcakev Klem, 179NE2d415.33 inApp2d302 
Tenn—Foctmie v. Hofanet. 348 S W 2d 894, 48 Tenn 
App487 


KEEPERS 

bstnctioB prapcihr reAned 

Cal-Cnfliav SaRie.ta,61 CalRpir 834,2S3CA2d 
93-—Dc.n)4idk v Rak-AWhUe Sliblea. 68 Qd. 
Rpir r4.262CA2dS54 

Ohio—Lxma * Cava.iy Riduv Academy Co. supn, 
a SO 

latoractloM held CROMMf 

IS-SwsnTi AUr?a.CACOb,327 F2dl05.iiiod 
on «h grd« o" rdi 330 F 2d 995 
Cal—&tfs . Sr^'S, 282 P2d 534, 132 CA2d 529 
Oa—MiVhell v Cby. 143 SE2d 568, 111 Ga.App 
867 

Neb— Batj . WeJf, *4 NW2d 913 162 Neb 1 
IntiriicUon inproperiy refitted 
Ma.v-LaiiaLi v S-tiith. 170 NE2d 34a 341 Mam 
*32 

Neh—B..t> < WolfT 74 NW2d 913. 162 Neb 1 
3. Verdict held not eo ntnB y to eridenee 
US -Pmshrft V Rowff. CAGoon, 546 F2d 463 
Tea —M'rr- v Drurunet, 478 S W 2d 177. 

§ 21. Duties and Liabilities of Hirer 
Library References 
Animals c»112. 

§ 22. Penalties for Violating Regu¬ 
lations 

Library References 
Animals e»113. 

§ 23. Offenses by Liveiy-Stable 
Keepers 

Library References 
Animals ^113. 

$ 24. Offenses by Hirer of Horses 
and Vehicles 

Llbraiy References 
Animals ^113. 

LOAD. 

page 652 

Loaders is one who physically trans¬ 
fers packages or boxes of fruit, after 
sale, from tiie floor of an auction buOd- 
ing to the tailgate of buyers’ trades.*’ 

6.5. us—I. Kaaa TiuckmiGoip v New York Fnut 
Auction Cotp, DCNY, 364 PSupp 868. 872. 


7. Other ptaMs Ming 

(1) A *load dopctcher," n goiaal, OKndmata the 
acunbea of the vnnoov fenennns power pbnta of n 
utihty <.ompeny by regulaimg the prcdnctiQn and dwtn- 
butnn of the power hesed oa the pr m e nl nu and future 
eapeeted needs of the enstoowR of the unhty eon^eny 
—CoaneetKUt Li|^ ft Power Co v Leednm, DC 
DC, 174 F.SI9P 171.173 

(2) A*1(mdfbiecnierorah|fataiidpowcrQoaipaiiy 
etomata the amount of power that will be needed 24 
houn m advances, based on peat ne end expected 
needa^—Connecticut Light ft Power Ga v 
D.CaC. 174 TSapp 171,173 

LOAF. 

9. SWIiriy defined 

(1) To be dOatoiy, to stand idly anood, to qand 
tune idly—Mbiiuan v. State, 142 A 2d 583, 586, 217 
Md 282 

**Loiter** synonynoa 

Md—Mohnan v &ate, 142 A2d 583» 586. 217 Md 
282 


LOAFER 

A loaftr a an Idle man. loungei; speofieaUy n 
lognuii, who subinis by siiifls.-8a]oaioo v Mahoney. 
64NyS2d30a3Q2. l>7Mise 2afe«d 66N.YS2d 
598,271 AppDiv 478, mctiaa den. 73 N Bid 579,296 
NY lOOAalH 75 NE2d 749, 297 N Y 643 

LOAN. 

As a Noun 

-Definithtts sad Mendop. 

piSe653 

23. **Loan'* a ilie allowing of the toe on a eondibOB 
Ibr the letnm of the equivalent in kind, such as to 
lend money —Knkland v Bailey, 155 &E2d 701, 
793. llSGaApp 726 

26. CSl-Ftople v Cnman. 176 P2d 409, 415, 77 
01App2d 678 

31. Utih—Raamuttcn v Western Gu ft Sur. Go., 
393 P2d 37a 378, IS Utah 2d 333. 

Sfanflniy defined 

(1) A -loan" tt anytbmg fiinadied Ibr teniponiy use 
to a peison at ha request, on oondibon that it shall be 
returned, or its cquinknt m kmd, with or vrithoot 
oompeasation ibr ns uu 

NY-liberty Nat Baift ft Trust Go v Tnvdeis 
Indem Cb, 295 N.YS2d 983, 98^ 58 Mae2d 
443. 

33. Sfatilariy defined 

(1) Tenn *1aan** means snmelhmg lent fiir the bor- 
nwei^ temponuy nu on condition ihet tt or us eqiuvn- 
km be reUraed-Brvbtm V. MeCUiw 232 N E2d 327, 
33a 20N Y2d 525, 285 N.YS.2d 294 

34. US—Pafauerv US Onul Servioe Oommiiiwii, 
DCni,191F2d495,537. 

35. US-Cjrj5.qMMIIiUS V OerntaCARl. 
612 F.2d 58a 590 

Sinllirty esprened 

(I) A ‘loen*’ always constitutes a **debc,’' and it does 
not require a note; or bond, or eovenam to make It such, 
nor a n extmgUHhed by or meiged m a mortgage taken 
for ns security—Philbpi v. Huleaer, 20 NJEq. 30a 
315—Mom Zndnstnes v Irvmg Metal Co, 61 A 2d 159, 
161, 142 NJ.Eq 704 

37. US-CJ& cilad hi US V Cemto, CARl, 
612 F2d SSa 591 

Loan of money. 

9888 654 

41. Term "mvestment** a not oontndietoiy of a 
*l0an''—Whttemore Homes, Inc v Fkahman. 
12 CaIRptr 235, 234 190 CA.2d 55A 

42. US—Natmaal Bunk of Pmilduig v Fidelity ft 
Cm Go.DCOhio. 131 F5iipp 121,123-CJJS. 
qaetedmUS v Netfert-WhUe Co, DCMbnt, 
247 F.$npp 87a 881. affd, CA. 372 F2d 372, 
revd onoth gids 8SSa 959, 390 US. 22a 19 
LEd2d 1061-CJ.S. died ts Moidwdi v, 
Blythe, Iowa, 282 N W.2d 755, 760 

Cd—Keystone Mong Go v MacDoneld, 62 CsLRptr 
562, 364 254 0A 2d 808 

Xhd—CASLcfledhi WuyneFnmpGo v Depnrtnwnt 
of T^easmy, 110 N.E2d 284 287, 284 
N.C—CLJ& qpMtad hi Kessmg v Nanonal Mortgege 
Oofip. 180SJB2d 823,827 

43. US—Nttwoal Bsnk of Paiddiiig v. Fidelity ft 
Cm. Go, DCOfaia 131 F.Sopp 121, 123 

Ga.—bueson v. Houses 119 SE2d 113,114 216 Ga 
698. 

IwL—CLXSL dted in W^me Pump Go v Department 
ofTreesoiy, supn, n 42 

Neb-Caitneyv (Hson,48NWJd654655,154Nd> 
546 

N,C—CJ,& quoted In Kessmg v National Mortgage 
Goip, 180SE2d823.827 
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defined 

Cal—Batchdor v Manduo, 213 P2d 762, 764^ 766. 95 
CdApp2d816 

Mo—CJJ5. cHcd fai In n De Gheest's Estate, 243 
SW2d83. 89. 362MO 634, 

N J—Tternan v Ganss^ Pines, 143 A 2d 892, 898. 51 
NJ Super 393 

4d. NJ—Etsenhanhv Schimdt.98A2d 698.7D0.27 
NJ Super 76 

Similarly 

(1) A loan of moiie^ is an adsance of money or cradit 
on underslandmg that equivalent thereof is to be n- 
tnmed to lender by borrower on demand or wnhm 
specified tone—US. v Investors Divernfied Services. 
D C Mmn. 102 F Supp 645, 647 

(2) A “loan of money" is a lenduifr on one side^ and 
a borrowmg on the other—Tieman v Cansaijo Pies, 
143 A2d 892, 898, 51 NJSuper AD 393 

(3) A *1oen*' is a lenduig or borrowing of money or 
other personal property by a person who promises to 
return it—PSli^ v US Oml Service Commission, 
DCni, 191F.SUPP 495. 537 

(4) A “loan" IS dehveiy of a sum of money to another 
under contract to return at some fiitnre tune an eqatva* 
lent amount with or without an additwiial sum agreed 
upon fior Its use—^Axe v Co mm erc ia l Credit Corp. 38 
ChlRptr 558, 562, 227 C A 2d 216-<3olden State 
Lanm v Fox. 42 CalRptr 568, 570, 232 CA2d 135— 
Rochester Capnal Leasmg Ovp v K ft L Litho Corp, 
91 CalRptr 827. 830, 13 CA3d 697 

(5) “Loan" a ddiveiy of sum of money to another 
under contract to return at future date an equivalent 
amount with or without additional sum—Barnes v 
Hartman, 54 Chi Rptr 514, 518. 246 C A 2d 215 

48. US —CJjS. quoted m United States v Nerfert- 
White Co. DC Mont. 247 FSupp 878. 881, 
afid. CA. 372 F2d 372, revd on oth grds 88 
Sa 959, 390 US 228, 19 LEd2d 1061 

49. US—National Bank of Fauldmg v Fidelity ft 
Gas Co. DC Ohio. 131 FSupp 121,123-CJ& 
quoted in Umted States v Neifert-Wfaite Co, 
DCMont. 247 FSupp 878, 881, affd. C A. 372 
F2d 372 revd on oth grds 88 SCt 959. 390US 
228, 19 L Ed 2d 1061—Sutro Bros ft Co v In¬ 
demnity Ins Co of North Amenca, D C N Y. 
264 FSupp 273, 289 

50. Anz—CJJS dted In Flenung V Becker, 483 P 2d 
579. 583, 14AnzApp 347 

fSnnn —CJJS. oted m Rogers v Hannon-Hatdi Post 
No 9929, Veterans of Foreign Wars of US.. Inc, 
182 A2d 923, 924^ 23 Conn Sup. 326, 1 OmnCir 
221 

55. As inyestment 

A “loan" IS, oidmazily, an mvestment made for pur^ 
pose of securing interest income^ and is a capital asset — 
Allen V Edwaids.DCGa, 114 FSupp 672, 676-Su- 
tro Bras ft Go V Indemnity Ins Co of North Amec^ 
ica. DCN Y. 264 FSupp 273, 289 

An overdraft may constitute a 
loan.^” 

55JS. Anz—Stateexrel Stowell V Littrell,481 P2d 
889. 892. 14 AnzApp 203, 49 ALR3d 719 

— .ITIgimailg and Tn^diwife of S Tauh. 

Nature of the undertaking, 
tetetss 

58. US—Nstioiial Bank of Psnidmg v Fkldity ft 
Chs CO. DCC»iio, 131 FSupp 121, 123-8iitro 
Bros ftCo v Indemnity Ins Co afNorthAmer- 
ica,DCNY. 264FSupp 273.289 
82. Me—DepootoisTnist Go V Maiylaiid Css Co, 
174 A2d 288, 291, 157 Me 493 
63. U,S.—Nanonal Bank of Phuldiqg v Flidduy ft 
Cm Oo„ DCOfaio,.131 FSupp 121, 123-Sutro 
ftos.ftGo V Indemnity Ins Co ofNovthAiiier- 
ies.DCNY, 264 FSupp 273. 289 
64i, US—CJjS,clledlnFhquabhtional,Ine y U.S, 
DCGn, 334 FSupp 1116, 1118 
Cil —Batchelor v Mandi^ suiua. n 43 


Me—Depoutois Trust Co v Maryland Cas Co, 174 
A2d 288.291, 157 Me 493 
Mo—CJJS. cited m In re De Gheesi's Estate, supn, n 
43-CJJS dted IB In re De Obeest's Estate, 243 
SW2d83.9a 362 Mo 634 
Nev—Kline v Robiiivon. 428 P2d 190, 194, 83 Nev 
244 

NY—CJJS. cited in Tuiuon Plan, Incorporated v 
Ziean. 335 NYS2d 93. 100, 70 Mise2d 918 
65. N Y—CJS. atad ia Tuition Plan, Incorporated 
V Zkan, 335 N YS2d 95. IGO. TO Mise2d 918 

Parties, 

74b No fidBdiiy rflgtionidilp 
Ala—PiiBt Nat Bank of Mobile v Pope. 149 So2d 
781, 786, 274 Ak. 395 

page 656 

Deliveryf tise^ and return, 

Kan—CJ jS. dtad m Coe v First Nanonal Bank and 
Trust Co. 548 P2d 486,488. 219 Kan. 352 
Nev—Klme v Robmson, Nev. 428 P2d 190. 194, 83 
Nev 244 

NC—CJ5L dted hi Kessmg v Nenonal Mortm^ 
Corp, 180SE2d 823. 827 

Tex—CJS. quoted ie Whitloek v Tiammdl, Ov 
App, 237SW2d451.4S4baffd 242SW2dlS7. 
130 Tex. 300 

79. Tex—CJ jS. quoted hi Whitlock v Tnunmell. 
supra, n 78 

80. Tex—CJS. quoted ie Whitlod: v Tramtndl, 
supra, n 78 

84. Cal—People v Cumon, supra, n 28 
90. Temporary delhery 
Mo—CJJS. dted ie In re De Obeest's Estate, supra, n 
64 

94. Idaho—CJS. dted la Engdking v Investment 
Bd, 458 P2d 213, 219, 93 Idaho 217 
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95. Idaho—B J. Carney ft Go v Murj^. 195 P2d 
339, 332.68 Idaho 376 

Mo—CJJS. dted in In le De Gbeest’s Estate^ supra, u 
64 

1. Cal—People v Cannon. 176 P2d 409, 415, 77 
GhlApp2d678 

3. Sbnllarly ezpremed 

(1) To constitute true “loan", provisioo for repay¬ 
ment abidutdy and at all events or provmon that 
pnnapBl be secured, as distmgmshed from bemg put m 
hazard, B eoential—Rubenstem V Small. 75 NYS2d 
483,485.486,273 App Div 102 
4b US—US for Use and Benefit of First Nat Bank 
of Jackson, Mbs v US Fiddity ft Guaranty Go, 
DCOkL, 240 FSupp 316b 322 
Ind—CJS. dtad foTboiiipsoDV Arnold. 147NE2d 
903, 90S. 238 Ind 177 

6. US—United Gas Imp Co v. CIR, CA3, 240 
F2d 312. 318—American Benaberg Coip v US. 
DCDd.. ISO FSupp 355. 360, affd, CA. 253 
F2d 691, cert den 79 Sa 45. 338 US 827, 3 
LEd2d 67-^sland Petroleum Co v. CIR., 
CCA, 57 F2d 992, 994 

13. Ky-CJS. eded in Best v Jenkms. 260 S.W2d 
653, 654 

pige658 

Reward, compensaUoTi, or interest 

17. As a gntnitoot trmmaedim 

(1) A *ioan" dt chattd is bailment foereof for bor¬ 
rower^ use without pqying thenfor or bailment without 
reward, consttOng of debveiy of article by owner to 
another for use by bailee grntnitously and Kturn to 
owner m specie or m land-Petals v Thompson, 42 
Sold 91. 9? 

26. Ind—CJjSb dtad m WaynePmnp Co v. Depen- 
ment of Tieasaiy, Gross Income Tu Divnion, 110 
NE2d 284, 287, 232 Ind 147 


As a Verb 

28. SimOaily ddlaed 

(I) To let out money on conditioii. cxpmi or mi- 
pli^ of it beuig ictnraed with mterest 
Gn-Kirkland v Bmiqy. 155 S.E2d 701, 703, llS 

QnApp 726 

Gamparisons and Diatfactlons 

''Loan” has been distinguished from 
other transactions.^' 

34bl. Deposit 

Anz.—Vdley Nat Bank of Fhoemx v First Ntt Bank 
of HoHirook, 320 P 2d 689, 694, 83 Anz. 286, 

Cross references and Phrases 

Phrases: 
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35. Fhrsses 

(10) “Pneanoul loan" b a hailment by way of lomt 
which B not to eontmue for aqy fixed timeb but may be 
recalled at the mere will and pleasure of the knder— 
BlackLD 

(II) “Flme a loan,** if not otherwise qualified, means 
to dbtam a loan—Hetboger v Jbfanm 53 N.YE 
1057, 1058, 34 App Div 66 

(12) "Canstrucoon loan” b a loan to be advanced m 
budding opeiatioas progrased-Houang Mortgage 
corp v Albed Const Inc.. 97 A 2d 802. 804, 374 Fa. 
312. 

(12a) "Gonstractioo loan" b loan of money to be 
used for oonstructioo of unprovemeBls on piop^ and 
mcidental expenses-PoDoek v. Ttano, App, 61 Cd 
Rptr 235, 237, 253 CA2d 183 

(13) "Term Ions**, m eommeroal hankmg pnctioe; 
are loam havmg a maturity of more than one year.— 
Umted Air Lmes, Inc v US, D.Cin, 139 FSqpp 
653,657 

(14) "Loan of credit" In mmeas the lepl concept of 
a "lou of ciedit",has been limited to tiipaitita tremac- 
Uoos m nature of suretydup—Cwiadian Ace Brewing 
Co v Swiftsure Beer Service Co, 149 N E2d 442,430 
17 El App 2d 54 

(15) "deannee loan" B where borrower doee not pm 
up any maigm at all but purchases and almost iitime d i - 
atdy seDs the same secunty, nsnally within four busmeiB 
days, the factor usually not advancmg any fimds until 
both the buy and sell Olden have been executed—Sutro 
Bros ft Co v Indemmty bn Oo of North America, 
DCNY, 264 FSupp 273, 278 

LOAN RECEIPT AGREEMENT. 

An agreement between one of two or 
more defendants and the plaintiff, 
whereby the defendant the 

plamtiff a certain sum which is to be 
repaid only to the extent of any recov¬ 
ery against the other defendimts."^ 

35jS 0. Or—Gnllo v. Buike'a Famt Company, Inc., 
SSI P2d449 

Desbible flrooi point tif flew of dsonged party 
IncL-Amencan Tianiport Co v Centre! Indiana Ry 
Go. 264 N.E2d 64, 255 bid 319 
Vdidrty of loan neeqit agreement aee ISA C JE Gom- 
promae ft Settlement § 3 

As tskmg the form oft "Mary Garter AgreemeBT see 
the CIS definhuB Mary Carter Agraement 

LOBAR PNEUMONIA. 

40. A dlieaw of bacterial ongm and a maaBve type of 
infoeboa—Chainben v Bigdow<-Liptdc Corp., 
363SW2d 908.909, 235 Ark 1039 

LOBBY. 

Lobbying. 
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Page 659 

43. Neh—Th’^es % &d uf San*> Cc»urr), 200 

\ ^ U 13. It, 1P«J Neb 1 

Sioiltrly defined 

^To zrflueroe insemben of jl bouse rf legnbiture) 
ir the exeiene of ihar IqssbtHc fuitetxms bj freqiienl- 
jog, the iofahSf. ahn, to piocdre the peiami of tm mee> 
•> jtt^ ihnwgh Corf»» b) mens of sues iBlluence.>- 
Ruuwl) . I S. C A. l^-r F2d 16b. 107. 90 U S App 
DC 3^2 

•Zj Fenoul sosei'atuv —Riiind> v US, CA. w* 

CTO 

page 460 

44. **Loli^heg •dfndrt*’ refer oolv to representanons 
nade di»etl> to Cungreu, its ukemben, or its 
tior<mntces, and dio not refer to attempt to influ* 
eiue puhhe opmioB fay oubbcatioB and distnbiiticii 
alf bocas. pimpVett and other writings S. v 
Ruipel>. Arp DC, *t3 SO 343. S46, 34S U S 41. 
Ot I Ed 770 

LOBBYIST. 

47. US—Riunety v US. CA.. 197 F2fl 166. 167. 
90USAppDC 3S2 

LOBOTOMY. A brain operation.<^» 

47J50. Farber v OLccn, Cal App, 246 P2d 710, 711 

LOBSTER SHIFT. A working shift 
beginning early in the morning.^’" 

47JS0. US—Newspaper Guild of Boston v Boston 
Herild-Traseler Coip, C A Mass. 238 F 2d 471, 
472 

LOCAL. 

51. SfaBilariy defined 

<11 **Load * means idating to or occnpying pamenlar 
place, not penonl, or widespread, as local covenunent 
—Green v City of Mt Plerean:, 131 3.19.236 

Iowa 1184 

LOCALITY. 
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73. DC—Govmgton MiDs v Mitehdl. DC, 129 
FSnpp 74a ‘MI 

75. Ind—Ebbedcotte v Tyler. App, 142 N E 2d 905, 
909, 127 Ind App 433 

84. DC—Covington MiDs v MilelieD, DC, 129 
FSnpp 74a 742 

85. May mean a reglai 

DC—Coviqgteii Mdb v MncfaeR DC, 129 FSnpp 
74a ■’42 

86. DC-Covregton MiDs \ Mitchell, DC, 129 
FSnpp 74a 742. 

LOCATE. 
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98. ND.-CJJSL died n State v Rmenqure, 31 
N W 2d 767. 7S2. 78 NJD 67! 

99. ND—CJJS. eilnd in State \ Rosenqniit, supn, 
n 98 

1. ND-CJJS. etted hi State V. Roaenqiwt. 31 
NW2d 767,7S2.78ND 671 

4w Sbadlarly defined 

(3) To fix the fiimie sttnanm or covne of fay survey 
or otherwise. 

ND-State v Rosenqimt, 31 N.W2d 767, 782, 78 
ND 671 

(4) ^‘Loca w i" means to set or esbddish m a paxtradar 
spot or posidon. to smtun. to estifahih oners self or 
one'k bniness; to fix u a idaoe. aettle; as to locate 
oattH self in ocrtain town or street, to aeaxdi fir and 
diseover the position of. as to locate an eneniy. to 
locate a fire.—Seeunty MtOs of Asheville, be v Wn- 
chovia Bank & Tint Cb. N,A. 189 SE2d 266. 269. 
28! NC 525, 
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Located, 

24. ND—CJJS.cilsdb Sente* Rosenquisi. sopni. 

n 1 

25. N D— CJI& cand b State * Roserqinst, sopia, 
n 1 

27. SimOariy defiaad 

ril ‘"Located" means having pfaysKal presence or ex- 
Mtence in a place—Texaco. Inc v Feden! Power Cooi- 
missiOR. C A Old. 3n F2d 796, 801, 802 
30. ND—CJJ5. dtod b State % Rosenqinst, sopm, 

B 1 

LOCATION. 

39. Siadbrly defiaad 

(1) A posnioa or site oecupaed or available for oeen- 
pnney, an area or tract of land 
US—Araencna Bank A 'Dwt Co. v Saxon, DC 
Mich. 248 FSiipp 124.329, lewd. CA.. 373 F3d 
383 

LOCK. 

Ml <64 

51. ^OnijrdellMd 

(1) Anythmg that fimnns; any devwe that tetens.— 
McCarty v Great Central Mnt bs Co afFeana, IIL, 
Ohio Com PI. 78 NE2d 17A 178 

53. Many diffcKBt — 

**To "lock* IS toed in onr language with many ddfereot 
gnsdanons of meami^ thus one mqp lock his fingers 
together*'-McCuty v Greet Cent. Mnt bs. Go of 
Peons, III, siqna, n 51 

Sbfilarly defined 

(1) To mike last by the interlmking or interiacmg of 
parts—People v Mim App, 51 CilRptr 18, 31 

Phrases: 

Sa Phraiei 

(6) ^Loek %9dKnr are used to prevent nuts from 
hccximing unscrewed from bolts—MeCuiy v. Oicat 
Oentnl Mut bs. Co of Peons, m, supra, n SI. 
AddHtnnal pbraaea 

(1) "Picking a lock** is the opemng of die lock witb- 
oot the me of the ortgaal or dt^lieate keys and antboot 
damage to the lode.—Sopl Lock A Hardware Co v. 
Federal Trade Commission. CCJL, 143 F2d 935,937 

(2) "Vapor focL" 

The break of coutmiiity of fiid m gas fane of mtema! 
onmhmhon engine is commonly refinred to as "vapor 
loek’*-^CF bdostnes, be v. Antes PrednetA Inc,* 
D.Cm, 241 F.SVPP 9ia 919 

LOCKOUT. 
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60. US—CJJSL cM m Local Sa Etc. v Genenl 
Baking Go, DCN.y, 97 F5iip|x 73* 74 
01.—Bankston Onek Qdbenes y Gordon. 77 N.B.2d 
67a 674, 399 Ill 291. 

bd.—Adkns v Indiana baployment Sec. Dmsion, 70 
N&2d 31, 34, 117 IhdApp. 131 
Mum^-BudDO V J F. QneA Poundiy Co. 38 NW.2d 
223, 23a 229 Mum. 131 

Ohio—ZauemOe RapM Tiwmt, bei v. Bad^, 135 
N£.2d 202, 203, 168 Ohio St 351-Zimv Maiw 
bleliead Stone Divbmo, Standard Slag Corp, Obao 
OomFl.224NE.2d 176,178. 13 OhioMis& 317. 
Wk—M aiatbon Elea Mfg Gnp. v. betastnai Gorn- 
mwsinn. 69 N.W4d 573,38a 269 Wis. 394 
Mndtai^ defined 

(1) A "inefc o m " is the Withholding of work by an 
employer fiom his engilayees ai order to gnn a conces- 
non from them—Wewerv. Uneanhynent Compensa¬ 
tion Bd of Review, 107 A2d 607, 609, 176 PtbSuptf 
348—Kendall Refianig Go v. UnenploynieBt Goaopea- 
satMn Bd of Review, 132 A2d 749,752, 184 PhiSiiper 
95—Fuaxsutawney Go v. Unemployinent Gompenm- 
twnBd ofReviav. 149 A 2d 683, 688, 69a 188 PkSu- 
per 569—Gkn Mden Gorp. v Unemplagnnent Com- 
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pensanonBd of Review, ISO A 2d 591, 594, 596, 189 
PaSoper 286 

(2) The term lock out," as Bred m field of labor bw. 
i**pr«**«»H* I vnluataiy and lawflil crwntKW or break 
tt team of en^layiDeBt by employer—BogneElee Co 
V Board of Review of DmsKm of EmployiBeBt See of 
Dqit of Lbbor and Indnstry, 122 A2d 615, 619, 21 
NJ 431 

61. U5—Laclede Gas Co v N.LR3,CAJ4o,421 
F2d 6ia 613 

Gal—Ryan Aeronaatieil Go v. Intenatmuil Union, 
Umted Anto, Anonft and Agr. ImpleiBeiil Werfc- 
ersef Ameno, Local 506.343 PJd 356,358. 173 
CA2d463 

Mum.—Bucko V JF.Quett Foundry Co. supra, a 6a 
Gfat of a loelnm » an ernployef^ whhholdnM 
fiwM hi employees m order to gBB n c anccHfani from 
them and it may be evidenced by dong pbnt or fay 
other acts which cvideaoe purpose of fiHcmg oaployees 
to aco^ owaec^ terms of cavkymeut—Bnikioa v 
UnaaplaymeatGomp. Bd of Review, 98 AJd 763,766, 
173 PhSoper 327 

63. Employir idhibg to nmblnin ilMw qpo 
If some act or omanoa of the employee or fas mnim 
p reci p i ta i e d the work stoppage, the labor diip ut e n 
dmsed as a "Btnke," but if the act of empl^ b 

precipitated the work stoppage then n "lodtom** e xiil i i 
—SAnaber v Unemplayment Compensation Bd of 
Review. 144A2d 448.4Sa 187Fa.Sitper 133 

Retad Of onployw to iGG4t coBdite 
Pa—WcsUQgbouse Elee Gorp v Unemplayment Com- 
pensanon Bd. of Review, 144 A2d 832. 856, 187 
PaSoper 416 

66. Ome of pbnt not nocewiry 
A "fedcout** may be nnposed by enqiloyer without 
phywcdly doamg plant or fiorbidi^ aeeen to tt by 
employees.—Aibecbesky v Unemployiimt Gompensn- 
tmn Bd of Review, 100 A2d 396, 398, 174 Pa.Siiper. 
217 

Sfaathity eiwwmd 

(1) Not every shut-down or plaat dosmg by na em- 
pk^ B n Ibckout"—Buebbolz v Cummins, 128 
NE2d90a9Q3, 6in2d382 

Qflier to retnni 

Where empfoyees after work stoppage olfaied to r^ 
tnm to woA without oondmems, but by tbs tune 
leplacemenls had been fiwad so that there were no job 
openiage lefnml of die employer to reinstate the em- 
ployces was not a "locfc-oot’*—Sdiieiber V Uneasplay- 
ment Com p ensan o n Bd of Review, 144 A.2d 448, 4Sa 
187 Pa^i^er. 135 

dS. Ebnpliiyv*h etNnfiarpnrt of st^ 

Pi—Glen AUen Gorp v Unemplayment Compensa¬ 
tion Bd ofReview, 150 A 2d 591,596, 189 Fa So¬ 
per. ISA 

LOCUS. 

Locus eoHtnuttts. 

85, Md,—Giem Deden Mut bs Co v Van Bus- 
lurk. 215 A.2d 467, 471, 241 Md 58 

Locus Poenitentioe: 

89. SbdbilycqvfMed 
(1) "Locm peaitentme** s an opportmiity fbr dumg- 
mg oneTa mmd; an opportnnily to undo edmt baa been 
done, a ch a n ce to wilhdnw from a ewirgmpirtyi bai^ 
gam or oontiBct befiae It results m n definite oontmctiid 
Ibbihiy, a sgb to withdraw finom an meompleted 
transacuoD—Moons v. Johnson, 132 S E2d 45,51,219 
On 81 

9a Fa—Board of Piibbc Ed. School Dsl of Pbib- 
delphiav Aogiist, 177 A 2d 809,819,406 Pa 229 
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LODGE. 


p«e«S7 

9. Sbaflafr ddtaed 

**ljodgr signifies having something plaoed noth an¬ 
other person or m laother place.—Ma^ v Oariocte, 
261 Sold 632, 634, 261 La. 967 
13. Cil—B(dmv Better Btscmts, 78 P2d 1177. 1179, 
26GdApp2d61. 

Lading. 

14w limn--CJ.& quoted hi State V Hay, 131 NW 2d 
452. 453, 257 Iowa 51 

Abode or habftstkm 

Kan—Leshe v Reynolds, 295 P2d 1076^ 1062. 1084. 
179 Kan 422 

SSaiileiiy daWnfH 

(1) *ljodgmg” B accommodation m a house, eq^ 
oally m loona Ibr rent 

Mass—Seivetti v Binldiiig Inspector of Revere^ 233 
N Eld 915.917, 353 Mto 645, app after remand 
249 NE2d 744, 356 Mass 720 

page 658 

LOGIC. A minion of the law and not 
its master.^** 

23Je. Md—Moriay v Oonqitraller of Treasmy, 216 
A 2d 897,906,241 Md 383,oert den 87Sa 36^ 
two cases, 385 US 816, 17LEd2d55 

LOGICAL. The word 'logical’' is de¬ 
fined as being in accordance with the 
inferences reasonably to be drawn 
from preceding or surrounding events. 

Gal—People v Owens. 179 P2d 401, 405, 79 Ol 
> App2d290 

LOGS AND LOGGING 

§ 1. Definitioiis 

Library References 
Logs and Logging et seq. 

psgedn 

1. NC—CJ.S. qaotod at lengft ta Btthop v. Du 
Bose^ 113 SE2d 309, 313, 252 NC 1S8 

No IBbced definttioii 

Me^Dead River Co v Assenon of Houlion, 103 
A2d 123, 149 Me 349 • 

5. Mont—Sands v Sopenor Bndduigs Go. 358 P2d 
445, 139 Mont 1. 

Other deSnittoiis 

US—Cherry River Boom ft Lumber Go v US,DC 
WVa..37FSiq>p 887,afid.CCA. 118F.2d562 

PW672 

10. Mo—GofiBnanv Sey&rth, App, 200SW2d 594, 
595 

IL Or-CLJJ5L died in Webster V Hams, 222 P2d 
644, 648. 189 Or 671 

15. Me—Dead River Go. v Aaseason of Hbohon, 
103 A2d 123, 149 Me 349 

NY—Beaiidette v Descbene; 114 NYS2d 14a 142, 
280 AppDiv 305 

16. NY —Besndette v. Deschencb supra, n 15 

17. Ala—CJ.SL dtad ia Brawn v Hmftabaa. 89 
So2d ISa 182, 264 Ala. 660 

La.—Roy O. Martm Lumber Co v Pin Am Pebokom 
Gorp,App, 177So2d 153 
Mich—Gratfa V StiOson, 174 NW2d 596, 20 Micfa 
App 704 

Or—GJ jS. died hi Arbogast v FQot Rode Lumber 
Qi, 336 P2d 329, 332, 215 Or 579 • 

SfBflsr deflaitioM 
(3) Other cases 


LOGS AND LOGGING §5 

Pag* STS 


US—Umon Bag ft Pqier Corp v MitchdD, C AGa^ 
177F2d909 

Gal—Buffum v Texaco. Inc, 50 CalRptr 8S2, 241 
CA2d732 

piae673 

21. Or—CiJadted la Aftegattv Pilot Rock Lum¬ 
ber Q>. 336 P2d 329, 332, 215 Or 579 

27. SbmU pieces 

(2) On the other hand, ‘‘tixnber^ may mdnde cord- 
wood at times.—BeaudeCte v Desehene^ 114 N YS2d 
14a 142, 280 AppDiv 305. 

pegs 674 

VarUna other expressions usi^ the 
term 'lumber^* have been considered 
by the courts.** 

50.1. ‘‘Reii^fiidied lomb^ . 

Ua—Talbot V Fear, Ind., 89 F 197. 199, 20a 32 
CCA. 186 

52 CJ p 1153 notes 73. 74 

pegs 675 

Jill poke A term used with refer¬ 
ence to a saw mill, being a device con¬ 
sisting of a birch sapling loosely nailed 
to an upright slab and intended to take 
up the sla^ of a jigback belt** 

89.1. NH—Lafontamev St John, 30 A 2d 476,478. 
91 NH 319 

pege676 

AddiUonnl relauk terms as to 
equipment and employees have been 
defined.’^* 

93.1. Nigger defined 

Wash-O'Bnen v Page Lumber Cb, 82 P 114, 39 
Wash 537 

Chenypicker defined 

Wash —DKekman v Department of Labor and Indus¬ 
tries. Wash, 301 P2d 763, 764, 49 Wash2d 378 
46CJ,p 478. note94 

pige 677 

19. Orw-CJ.&qMilediBKiddff V Neikana Lumber 
Go. 249 P2d 734, 757, 196 Or 409 
24w Ga.—NodliiigBr v Mobley, 46 SE2d 747, 7Sa 
76GaJkpp 599 

Wash—Ventoa v Andenon, 545 P2d 1219, 1226,14 
WssIlApp 882 
^^Stempnge Ttfaie" 

Ga.—Stinky v. Livnigitan, 71 S£. 878,879, 9 Ga.App 
523. 

Tann—Chapman ft Dewey Lumber Go, v Tn-State 
Veneer ft Plywood Go, 301 S W 2d 363,201 Tenn 
660 

Va^-Qm^ Fbrmtnre Oo v. Rhea, 76 SE 33a 334, 
114 Va 271 

60 CJ p 668 notm 59, 6a 

25. Atk—Bmbfidge v. Bradley Lumber Col, 239 
SW 2d 285, 286, 218 Ark 897 

Additional terms relating to logs 
and logging have been considered by 
the courts."* 

25.1. Mbcnt 

Mo—Baldwin V Desgnnges, 199 SW2d 353, 357, 335 
Mo 959. 

Mb—Baldwin v Desgianpes, snpia. 

Ovemm 

Mo—Baldwin v Desgrengm, Mo, 199 SW2d 353, 
337, 335 Mb 959. 

Looiiig opentione 

Ga—PienoR v. Genera! Plywood Gbip., 47 SE2d 60^ 
76Ga,App 8S3 


Mbm—Kai]^ V. Wamenn,40N W2d 846,230 Mnm. 
110 

Or-Ken v. Robenaan, 12 P2d 56S, 92 MooL 283. 
Pilpnrood 

Me.—Dead River Co. V Aamaaor orBodioa, 103 AJd 
123, 143 Me. 349. 

Selective entting 

La.—Clark V Wearer Brai. Really Gorpontiaa, 200 Soi. 
821, 827, 197 U 63 

SU 

US—Mumesota Piihlie Researeh Gnup v. Bntt, DC 
Mmn, 358 FSopp. 384, 611. 

Wash-State v Anaeortes Veneer, Inc. 360 P2d 341. 
57 Wasli.2d 886,90 A LR2d 863. 

US—Minnesota Pnfalie Raaeudi Group v. Bute, DC 
Minn, 358FSiipp 584,602 


US—Minnesota FnbQc Resesxch Gioqi v. Bntz. D.C 
Mmn, 358 FSnpp. 584, 616 

{ 2. Nature of Property in Tbnber 
alter Severance from Land 

Library References 
Logs and Logging o»5. 

26. US—Union Bag ft paper Gopr v.MhshdLCA. 
Ga.. 177 F2d 909 

Ga.—Sopenor Pme Prodnets Gol v Wdhami, 106 
S.E 2d 6, 214 Gn 485,8)0 106 S E2d 13,214 On. 
494—Bonnett v dwrekae Timber Carp, 149 
SEJd 104, 222 Oa. 199 

La.—Futeh v Addison. 126 So 59a 12 LaJip^ 535 
Mont—Sorensen v Jaebbson, 232 P2d 332, 12S Mont. 
148,26ALR2dll86 

NH—Banyv BuikorNewHampsfaiR,293AJdTSS, 
112NH 226, app. after lanmd 304 A 2d 879, 113 
NH 158 

W Va-Lange ft Cnst Box ft Lnmber Cb. v. Handd* 
52SE2d 695, 132WVa.53a 

Signification of **10^ 

U.S—US v Lamb, D-CGri., ISO F.Siq9- 310 

28. Cd—Palmer v Wahkr, 283 P2d 8, 133 CA2d 
705 

Rule of conitrnctfve eevermee held inappHrnlile 

Mont-Gnlhcksett v. Shadoan, 218 P2d 714, 124 
Mbnt 56, 18 A.LR.2d 1142 

29. Ga-Sdknv Sellen,46SE2d205.76GaJkpp 
410—Rome Knft Go v Davis, 102 SE2d 571, 
213 Ga. 899, conf to 103 SE2d 168, 97GaApp 
347 

35. Ga—Hamson v Moms, 133 SE2d 899, 108 
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CA2d391 

Ga—Lanpdile Go v Day. App, 166 S.E2d 646^ 119 
GtApp 210 

Idaho-CJJSLdtediaGenyv Jofanston. 378 P 2d 198, 
201, 83 Idaho 226 

Mhb-'CJ'jSL eaotod at lavifc hi Duie Pme Products 
Go V Bfdand. 39 So 2d 263, 266b 205 Mia 610— 
Towks V Hodga, 108 So2d 884,233 Mia 238— 
South Mnnssippi Elec Power Aa*n v. J F Miller 
Tn^Go, Inc, 314 So 2d 346 
Mont-^CJJSLeMtad a leaglh la Sorensen V Jacobson, 
232 P2d 332, 333, 123 Mont 148, 26 ALR.2d 
1186 

Or—CJ,S. fuated a lei^ ia Anderson v Moothart. 
236P2d 257,239, 198Or 254-Caiaaacy Swan, 
318 P2d 942, 212 Or 143 

Nceeeelty of aerennoe 

Va—Bostx V Bosne, 99 S£2d 391, 199 Va 348, 66 
A.LRJd971 

EvIdbMe laeld not to regnire nceowitiiig 
Ga—Bonnett v Ghenkee Tmiber Gorp, 149 SE2d 
104, 222 Ga. 199 

93. Gal—CJ.S.citadiB Eistiav Western Hardwood 
Lumber Co. 330 P2d 629, 632, 164 C A2d 374, 
oert den 79 set 897. 339 US 979, 3 LEd2d 
928 

Ga.—Lanpdale Go v Day. 133 SE2d 671, 113 Ga 
App 30 
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94w Cal—CJ.S. chadiaEatxav Western Hardwood 
Lumber Gb, 330 P2d 629, 632, 164 C A2d 374, 
oert den 79 SQ 897, 339 US 979, 3 LEd2d 
928 

96. Or—Ciahanev Swan, 318 P 2d 942,212 Or 143 

98. US—Stale of La. Thxongli Sabine River Anthmi- 
tyv Oerter, DC La., 293 FSnpp 1171 

Mich—^MicGasile v Scanlon, snpra, n 86 
Mont—Sorensen v Jacobson, 232 P2d 332, 123 Mont 
148.26A.LR2d 1186 

NC— Cjr.S. quoted a IcngOi in Bnihop v Da Bose, 
113SE2d 309.2S2NC 138 
Or—Anderson v Moothart, 236 P2d 237 198 Or 
334—Bntkhsrt v Gaitwn^t, 330 P2d 183, 221 
Or 26 

99. Idaho—Geny V Johnston, 378 P 2d 198, 83 Idar 

ho 226. 

4w Sabseqiient oamyance to tUrd penon 
withoiit naa t Ukm 

Mont—Gulheksen v Shadoan, 218 P.2d 714, 124 
Mont 56. 18 ALR2d 1142. 

5. Miss—South Mississippi Eleo Power AsB*n v J F 
Miller Tmiber CO. Ine, 314 So 2d 346 
7. Or—Panllus V Yaitamgjh. 347 P2d 62a 219 Or 
611, 79 ALR.2d 1222 

9. Mont—Sorensen v Jseobson, 232 P2d 332, 125 
Moa 148,26ALR2d 1186 

Actshddfnniffideiit 

Or—Andeison v Moothart, 236 P 2d 257—Burkhart v 
Oartwnght, 330 P2d 183, 221 Or. 26 
IZ NC—Btthop V Du Bose, 113 SE2d 309, 252 
NC 158 

Recofcry for lofs of profits 

Idaho-Getiyv Johnston, 378 PJZd 198, 85 Idaho 226 

Rliljte of lionsee inenr^ 

Uaho-Gertyv Johnston, 378 P 2d 198, 83 Idaho 226 
13. Maho-Geny v Johnston, 378 P 2d 198, 85 Ida¬ 
ho 226 

Miss— Towles v Hodges, 108 So 2d 884,235 Miss 238 
lULC 1^ IQRfiPP—4 
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Mom.—CJ& quoted in Sorensen v Jacobson, 232 P 2d 
332, 336, 125 Mom 148, 26 A L R2d 1186 
Or—Andeison v Moothart, supra, n 9 

15. Ig]mictioB 

Or—Andeison v Moothart, supre, n 9 

16. Mich—McCastlev Scanlon, 59 NW2d 114,337 
Mich 122 

Vt—CJS. dlBd hi FUge v Lyle H Hall, Inc, 214 
A2d4S9.461, 123 Vt 273 

17. US—Carlson v Kentucky Rid|ge Goal Co, DC 
Ky, 125 FSnpp 2S7. 

Miss—Towlesv Hodges. 108 So 2d 884,233 Mn 238 

18. Mich—McCastlc V Scanlon, supra, n 16 

19. Mas.-Towles v Hodges. 108 So2d 884, 233 
Miss 238 

§ 30. Options to Purchase Timber 

21. WiOdnwal 

(2) Other cases 

Or-Small v Paulson, 209 P2d 779, 187 Or 76 
Duratfon of iqitioii 

Or—AspmwaU v Ryan. 226 P2d 814, 190 Or 530 
SC—Dugan v Fhge. 73 SE2d 705, 222 SC 320 
Ri^t of exteniioii 

Ark—Paadud v Foster. 241 S W2d US, 219 Aik 242 

22. Compliffiice not exensed 
SC—Dugan v Pege, supra, n 2! 

Sidutintlal compliance 

A^—PUsdial v Fbster, supra, n 21 « 

No notice required 

Ark.—Paschal v Foster, supra, n 21 

23. Or—Anunwal! v. Ryan, supra, n 21 

Tex—Purvis v Morehead, CivA|q>, 304 SW2d 221 

Hme held of essence 

SC—Dargan v Page, supra, n 21 

§ 31. Cutting and Delivery 
Library References 
Modem Legal Forms Ch. 59, 
Sale and Purchase of Land; 
Gh. 62, Service and Agency 
Contracts. 

General rules as to the requisites 
and validity of contracts apply in the 
case of a contract for cutting and deliv¬ 
ery.*** 

263, La—Bryant v US Polity ft Guannty Go, 
App, 163 So2d 93, wnt laf. 164 So2d 36a 246 
U 373 

Or—Wggnerv RanuerM^ Go, 371 P2d 74, 230 Or 
331 

Statutory regulaUoTL Statutory 
regulations may apply to the catting 
and hauling of logs.*’ * 

313. Kaxgar V Waugena, 40 N.W 2d 846, 230 Mum 

no 

AppUcition of itatiite 

Cd—Lokqr v Pme Mountam Lmnber Co, 23 Gd 
Rptr.293, 2Q5CA2dS22 

Waalu—Martmson v. Pubhshecs Forest Products Go, 
321 PJd 233, 11 WaslLApp 42 

Partlciilsr provideiig hdd inndid 
Cd —Biysule Timber Go v Board of Sup*» of San 
Mateo County. 97 GdRptr 431, 20 CA3d 1 

Tort liability. General rules have 
been applied vUrtii respect to tortious 
conduct” 


31.10. Dutiet of loggiiig conipmqr m p mw or 
or oeeapker of am 

Or—Cangnen v Alfiud Lqggmg Co, 467 P2d 442. 
253 Or 342 

Independent oontnclon heU neiliaent 
Or.—Cangnan v Alford Lagging Go. 467 P2d 442, 
235 Or 342 

Eridcaee Incnflicient to snpport mrdiet agetnet 

Or—CarigBan v Alford Logging Co, 467 P2d 442, 
233 Or 342 

Qneition of c o ntrihatpry acgHgaice held finr 

jmy 

Or—Cangnan v Alfbrd Lagguig Go, 467 P2d 442, 
333 Or 342 

§ 82. —— Construction and OpeniF 
tion of Contract 

page 733 

32. US—Rmg Bros Co v. Maitm Broa Contamuft 
Timber Products Gorp, C AOr, 438 F3d 420— 
Cand Ins Go V Lib^ Mul. bs, DCGn, 393 
FSnpp 962 

Ga—Pienonv General Plywood Cwp, 47 SE 2d 60S, 
76 GtApp 8S3-Tiirk v Jeffreys-McEInth 
0>, 60 SE2d 166. 207 Ga 73-Rfll)erta MaiUe 
CO V Bridges, 73 S£2d 89. 209 Ga 401. 

Ky —Eastern Ky Lumber ft Devdopment Co v Wad- 
deD, 239SW2d68 

U—Willwnsv Robinaoa.39So2d84a21SLa 132 
Mich —Eblmger v Bodi Lake Lumber Go, 36 N.W2d 
311, 324 Mich 77. 

Mont—Rogers v Rdyea, 601 P.2d 37. 184 Meat 1 
Or-Cbrdorv A ft J Lumber Co, 334 P2d 807, 223 
Or 443 

RigM to snbeontmet 

Cd —Elk River Mill ft Lumber Co v Qeorgji-Fecdic 
Qnp, 330 P2d 404, 164 C A2d 459 

33. Ky—Hydenv Gnss(mi,206SW2d96a306Ky 
261 

Or—Brass v Peytou, 430 P2d 76a 232 Or 482. 
‘‘Maiknbriile^ Htwiwp 

Gd —Price v Tree Topper Thnber Go, 20 GdiRpcr. 

817, 202 C A 2d 412 
«De Bdiiimne** nde appUnd 
Cd—P&dTv Fair^pdey. Inc,42 GdRptr 624,232 
CA2d274 

34. La—Pee V Vancouver Plywood Co, Inc, App., 
331 So 2d 151, wnt den 334 So 2d 434. 

38. Wash—Alway v Guson Lumber Co, 333 P2d 
339, 37 WadLid 90a adhered to 362 P 2d 358,57 
Wadi 2d 900 

R S f p— ^ malting flron Siiiaiiie of Qgg of the 
pertiet 

Ky—Hyden v. Gimom, supia, n. 33. 

38 C J p 189 note 51[(ll 

39. Board of Fombry regabtiOBi 

Or-State v Johnson, 621 P2d 677, 30 OrJVpp 33. 

43. Or—Colder V Aft J Lumber Go., 3S4P2d 807, 
223 Or 443 

44. Vt-Jones v Uvanway, 187 A.2d 34a 123 Vt 
284 

Ueaie taqropcily dafaned ai ooeti 
Or—Camas Logging CO v Haskms, 349 P2d 832,221 
Or 182 

Or—Gunus Logging Co v. Hadons, 349 P2d 832,221 
Or 182 

45. Gd—Hale v DoU^ Vaiden Lumber Go, App., 
230 P2d841 

46. Ga—Smith v Cowart, 43S B2d 19a 73 GaA.pp 
268 

47. us— Kinch v Huber, CAGd, 264 F2d 387. 
Matters heU not to bar rigiit of resdnioB 
GaL—Hil-Mac Gorp v Mendo Wood Prodncls, Inc., 

43 GdRptr 39a 235 C A 2d 526 
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4(1. Mstsjj —Li**?*^ kv Unner a Dete! rment C % %ad- 

ji, fc M " t* - i F *r,' Pr C ■ S W Zd to*' 

J *"“* ’h>j > \r7 ^ V1ert«cm Pnck Land Cii 549 P2ri 

2"'r^59 

,:. Uj^h-Lnif % T-H TwM^nf Ca. 4»e P2d 
54. HIie« rij^j of mcuiSoB not bcnrcd ^rp ’22 

C. rt * Mr^i '-k i^vs !« Ca’—Wetmire v Dp* lumiw M'lft Co, 221 

4^ ^d. 2 5 C 4 Za fZt ^2a 4fc3, *i Cj’ Anpld 492 

^ t ^ S* LS-kiru-Pt Huber, C4Ca!.264F2d?8‘»- 

^ 33. Damai^ait for Breach of i*mt»crca ^ EaL«, capi. 262 F2a 

Contract :5«f 


pB8e735 

Id' —Trnjjwr-^ pg Opev. •'. Li*~4ed • 

He*'* • C.* Ah', W STb 2d j:5. tr" nf nc 
-ev r-r 

Ixproper ouafsre of anaages esiployod 

—Lj-r^ereuf’' % hirr^jr Jof P2d W, 5® 
■AdhZJ! 552 

Matten conssdened in nOtigrtton of danage 

Ca —Pfjff V Fa 42 Ci! Rpf 024, 232 

C\:j Z'-d 

AnNHUomeeBt of daaiagei by court 

i4a.h—Lnnj » T-H Trwkra Gi. 4£b P2J 3X, 4 
Arr «#:; 

78, L'S—Rang Br.it Gi v Manic B^rs CootiinerA 
Ti-iStr Prod-cis Corp. C AOr, 43^ F:d 42C 
kj —Eai>:e-n K> Lanber A Deieiep!"ei« Co v Wad- 
jer :> sifc :d *■£ 

T.,» —T.mig-er5 Lagging OpentuT L-m-ied i Hcma- 
tA-i C * Aop ^4** S W 2a ?35, «▼ ref so rev err 

IjKk Of long profit bistary not a bar to recof ei 7 

L'ng V T-H TrjcJang Co, 4f0 P2d 30a 4 
%jjih App 922 

84. C5j—C trderv A A J Ltimoe-Cu. 354 P 2d 80^ 
223 Or 44? 

§ 36. —— Actions 

page *^36 

89. Ptoadingi hdd wfiSdeit 

AIa--T*arrae,» \ Robwjc 3** Sc2d 142, 34 Ala 

Anp 01 

Ga—Sir.lfa . Coaart. Napra, a 44* 

Penooc liable 

La—a'llbv V Tj«5.ea Haidaond Cb, Inc, App 347 
So 2d 1300, »nj den, Sup 3SG So 2d 1229 
Or-Few * Balcwr 432 PM 684, 249 Or 343. app 
disai 3b set h9^ 390 I S 458, 20 L Ed 2d 28 

98. Efidesoe Snadnisaibie ander pieadinp 

K) —Siaain v Hsnnoant A Woolf Tie Co. 11 S W 2d 
940. 226 K> 823 

94w MkIi —Sb'diger v Bodi Lake Lumber Co, 36 
\W 2d 311, 324 Mich 

Or—HeJemen \ Laiie«ide Lumber Cc, i97 P2d 679, 
184 Or 290 

\t—Burke * N P Cioagr., Ire **8 A 2d 483, llo Vt 
44ih 

Wadi—Wmdem v Mcll. 295 P2d 319, 48 Wash 2d 
381—A!»ay v Canan Lumber Co, 355 P 2d 339, 

57 Wash 2d 900, adhered to 362 P2d 358, 57 
Wadi 2d 900 

Daeaiges coastsdag of lost profits 
Wadi—Long % T-H Tnickmg Co 486 P2d 300, 4 
WaibAi^ 922 

Oferpaymeots 

M.int—Altfunder v Haniy, 505 P 2d 1201, 161 Mont 
32'y 

Vi—Kirneej V Wifiiv 132 A 2d 163, 120 Vt 103 

96L Mk>—D aiby Lumber Co \ Hill, 48 So2d 484t 
209 Mas at6 

99. EvUenoe held snflideat 

fl) Or-Corderv A & J Lumber Co, 3S4 P 2d 807, 
223 O' 443—Bevt Logging Co \ Bevcps, 514 P.2d 555, 
2b7 Or M 

"2> V S - -Rarg Brov G. v Mtrtm Brea CbntaSner 
< TiraVr Ptouacts Corp. CAOr. 438 F2d 420 


Cai —Oat Vai Lianber Co v Stoneion Development 
Crrp, 10 CalRptr 4f 188 CA2d 52—Price v 
Tree T'Tper Tauber Co, 20 Cd Rprr 8P, 2(C 
CA2d 4::—Pfair V Fa»wHipsle>. Inc, 42 Cal 
Rplr 624, 232 C A Zd 274 

Ga —Conan v Smi*o. 50 S £ 2d 863, 78 Ga App 194 
Ki —Eastern K) L'diidier ft Dev el op me nt Co v Wad¬ 
dell 239 SW 2d 68 

La-WJi.a % Tbcca Hardwood Co, Inc. App, 347 
Sc ZA ]30a wnt der, Sop. 350 So 2d 1229 
Mich —Shlmger v Bodi Idie Lumber Co. aapni, n 94 
Mi»—Darby Lumber Co s Hill. 48 So2d 484, 209 
MiSS 816 

Or-Corder « A ft J Lumber Co. 334 P2d 8G7. 223 
Or 443-Johnsoa v Lewn. 398 P2d 744, 239 Or 
602 

%a-Boigs % Duncan, 121 S£2d 359. 202 Va rP 
Wadi —Alway v Canoe Lumber Cb. 3SS P 2d 339.57 
Wash 2d 900, aobered to 362 P2d 338.57 Wash 2d 
900—Longeneeker v Brommer . 368 P 2d 900. 59 
Wash 2d S52-Long v T-H Trucking Cb. 486 
P 2d 300. 4 Wash App 922 

ETideiiM beU insuffidait 
114 Mich —Shlmger v Bodi Lake Lumber Go, supra, 
a 94 

f5) Cal —Hil-Mac Coip v Mendo Wood Products, 
Inc, 45 Cal Rptr 39ft 235 CA2d 526 
Ga—Brown v Gerrell. 52 S E 2d 503,78 Ga App 746 
La—Mobile v Manonneaux, App, 221 So 2d 877 
Mich—Shlmger % Bodi Lake Lumber Co. supia, n 94 
N M —Maninez v Mundy, 295 P 2d 209, 61 N M 87. 
Wash-Window v MelL 295 P2d 319, 48 W8sh2d 
381 

]»ge737 

4. Ark-Hamsoav Kdly.206SW2dl8ft212Aib 

447 

Or—Patterson v Kitsch, 415 P 2d 168, 243 Or 618 
Vt—Burke V N P Gough, Inc, 78 A 2d 483, 116 Vt 

448 

Pacmptoiy instmctlon or directloB of verdiet 
(2) Or-HoUemou v Lakeside Lumber Co, 197 
P2d679. 184 Or 290 

Oj Ala—Trammell v Robmson. 37 So 2d 142, 34 
Ala App 91 

8. Or—Gorder v A A J Lundier Go, 354 P2d 807, 
223 Or 443 

10. US—KiTKhv. Huber, CACal. 264 F2d 387 
La.—Willis V Tunica Hardwood Go, bm, App, 347 

So 2d 130(kwntden.Sap.,3SQSo2d 1229 

§ 37. Sawing and Manafheturing 
Logs 

Libraiy References 
Logs and Logging ^21. 

W738 

11. U S.—Twin Qty Hndwood Lumber Cb v. Dra^ 
gnr,CAJdiim, 199 F2d 197 

Exiiit e n ce of coniiact 

La—Sebotee V Saemaon, App, 128 Sold 222 

12. Qininict too indefinite 

Ak.—Snath v Chickainanga Cedar Ock, 82 So 2d 20(k 
263 Ak 245. 


pigeTSS 

35. EfUeMc held fnffideiit 

(If t$—Twm Oty Hardwood Lumber GO v Dre- 
^.CAMmn. 199 F2d 197 
a’-Tsarnas v Bailey, 3 OlRptr 629, 179 CA2d 
332 

(4t Ark —Van Meier Lumber Co v Alexander, 217 
SW 2d 833, 214 Ark 640 

(4> La—Taylor Lumber Go, Inc v Fuller, App, 
292 So 2d 87ft appbeanon den. Sup, 294 Sold 839. 
Mi«—Davis-Wood Lumber Co v Ladner, 50 So2d 
615, 210 Miss 863 

Evidence held iBsnfBdeiit 
f2>Cai-Tiana5 v Beihy, 3 CklRpcr 62ft 179 
CA2d332 

Particular defenses may be set up by 
the defendant^^^ 

353. Plnitttiffi brencii of contract 
Ckl-Tkainas v Bulcy. 3 ChLRptr 629. 179 CA2d 
332 

37. Or—Weaverv Wtlbams, 317 P2d 110ft 211 Or 
668 

§ 38. Sales of Logs or Lumber 

Library References 
Logs and Logging ^=>34. 

page 740 

49. Rriettonehip between pnrttoe to nde 
La—GoOierv SoutbemCas Ins Co, App, 186 So 2d 
161, wnt ref 187 Sold 44ft 249 La 479, wnt not 
considefed 187 So 2d 449, 249 U 481 

51. Or-Wefasier v Hams, 222 P2d 64ft 189 Or 
671-Smith V Abel 316 P2d 793, 211 Or 571. 

Grade of Inndicr eold 

La—Dwyer Luinber Co v Mui^y Lumber ft Supply 
Co, App, n6So2d64 

No Implied w i rranty of lltMra for pnrticniar 
pnrpoee 

Ohm-Ballmger ft Cb v Gnme, 177 N.&2d 87 
Price 

La—CoOier V Soutbern Cat Ins Go, App, 186Sold 
161, wnt luf 187 Sold 448. 249 U 479, wnt not 
considered 187 So2d 449, 249 U 481. 

Right of ffnt refonl 

Wadi—Bennett Veneer EKton, Inc v Bitwnr, 441 
P2d 12ft 73 Wash 2d 849 

Omtract hdd wwMgMM 
Or—Tbnber Access Indnatnes Go v US P1|ywood- 
ChampMn Fipen, Inc, S03 P2d 482,263 Or 509. 

52. La.—Meogel Cb v. Raziana, Appi, 57 S&2d 48 
63. Rijedion wllfalk reecondile ttam 

La—MengdCo v Raaana^ inpia, n 52. 

PW741 

Other matters with respect to inspec¬ 
tion have been adjudicated."* 

63i.L Fk—McNedl v Jack, 83 So2d 704 
Vestii«eftlde 

US—A F pybnt, Inc v Bscunbu Treatmg Co, 

C AFtau 276 F2d 919 

66. Or—Wdbwer v Huns, supn, n 51 

79. Wash —Dunan v Walton Lumber Ob, 337 P.2d 
37. S3 Wash 2d 747 

80. Damagra llmitod to km of pnillte 

U.S—McKenoey v Buffiden MTg. Go, CftOr, 232 
F2dS 

Or—Timber AoLesa Industnes Co v US Plywood- 
Champion Papers, Inc, 503 P 2d 482,263 Or 309 
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other matters with respect to dam¬ 
ages for breach of contract by the 
seller have been adjudicated 

823. Breach of gnarantee of freislit di a rgea 
Wash —Toabokn, Liauted v Bhckmar, 431 P 2d S99, 
72 Wash2d 10 

Or—Smith v 793, 2*uaf^71 

M. La—Mengd Co \ Raziano, supra, n S2 
Or—Tnpp V Renfaaitl. 200 P2d 644, 184 Or 622— 
Wdiiier v Hams, supra, n 51 

Gaahnle 

Or—lyier v Kdky Timber Products CO. 233 P2d 
774, 192 Or 368 

99. Efideoce held admfariMc 
Fla-McNein v Jade. 83 So 2d 704 
Or-Smith v Abd, 316 P 2d 793, 211 Or 571 
Efidence held pniperiy erduded 
(3) Other evideiice 

Tea— Maddox v Cnmmer-Gndiam Co, Qv App, 277 
SW2d 774, fcvd OR oth gids, 285 SW2d 932, 
155 Tex 284 
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L Or—Tyler v Kdley Timber Products Co. 233 
P2d774, 192 Or 368 

Evidenee held aofllcicDt 
<2) La^Mengd Co v Raziano, App, 57 So^ 48 
(4) US—A F Pylant, Inc > Escambia Treating 
Go.CAFla.,276F3d919 
La—Powdl V Kenned} Saw Mills, Inc. App, 66 So 2d 
423 

Ohio—Balhnger ft Co v Onme, 177 N E2d 87 
Vt—Kinsk} V WiUis, 132 A^ 163. 120 Vt 103 
Wadi—Bennett Veneer Factois, Inc v Brewer, 441 
P 2d 128, 73 Wadi 2d 849 

Evideiice hdd innifllclent 
US—US Plywood Coip v Hudson Lumber Co, 
DCNY. 127FSapp 489 

La—^Mengd Go v Raziano, supra—Dw}er Lumber 
Co V Murphy Lumber ft Supjdy Go, App, 116 
So 2d 64 

Or-Smith v Abd, 316 P2d 793, 211 Or 571 
Wash—StiinsoR Mill Co v Anaoortes Veneer, 276 P2d 
S9a 45 Wash 2d 561 

Qoestioiis hdd for jiii 7 

(3) Other questions 

Or—Smith v Abd. 316 P2d 793, 211 Or S7I 

Instniefioae held not erroneona 

Or—Snuth v Abd. 316 P2d 793. 211 Or 571 

4. Instnictioii held emmeoDS 

Or—Webster v Hams, 222 P,2d 644, 189 Or 671 

Vt—Kffldey V Wills, 132 A 2d 163, 120 Vt 103 

§ 39. Leases and Reservations of 
Timber for Turpentine Pur¬ 
poses 

library References 
Modem Legal Forms Gh. 26, 
Deeds; Oh. 59, Sale and Par- 
clmse of Land. 

9. Estate for years 

Ga—Newton v Allen. 141 SE2d 417, 220 Ga. 681 
Interest hdd not nsnfinict 
Ga—Newton v ABen. 141 SE2d 417, 220 Ga 681 
11. Ga—Newton v Allen, 141 SE2d 417, 220 Ga 
681 


Id. Termlnatioii hy mortgw foredoanre 
Ga—Uvalda Navd Stores Co v Cullen, 139 SE 81(^ 
165 Ga. 115 
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§ 40. In Generd 
Library References 
Logs and Logging ^10. 


13. Porpoae 

Mont—Jade Long Logging Go v Pyramid Mduntam 
Lumber. Inc. 387 P2d 712,143 Moot, 87 
Or-Kidderv NdccmnLinnberGn.249P2d754,196 
Or. 409 


ptBe745 
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51. Other stateaMHts 

Wash—Wagner V Feshastm Lumber Go. 270 P 1032. 
149 Wash 328 

§ 41. Agreements as to Measure¬ 
ment 


55. Other 1 


; anlawfol 


Under a statute providing a rale of mensuiement and 
the use of any other measurement imlawftiL 
where both parties partictpate in violation of the law 
they are m pan ddicto and the court will leave both m 
their respective cooditions —Bdlew v Williama, 67 So 
849. 109 Mbs 74 


23. IddM—Thraboov Keek 383 P2d59i.86Udio 
101 

25. Or—Fensv Bdoom,432 P2d684,249 0r. 343, 
app dism 88SO 1197.390US 458,20LEiL2d 
28 

26. Mont-^aek Long Loggmg Go v Pyramid 
Mountain Lumber, Inc, 387 P2d 712. 143 Mdit 
87 

Or—Kidderv Nekoma Lumber Go, 249 P 2d 754,196 
Or 409 

27. Or—Kidder v Ndcoraa Lumber Ca, supra, n 26 

§ 61. Services and Supplies Covered 


page 746 

67. Wash—Scott Paper Co v Burlmgton Northern, 
Inc. 534 P2d 1031. 13 Wash App 341 

page 747 

74. Wash —Toshoku, Limited v Bladcmar, 431 P 2d 
599. 72 Wash 2d 10 

83. Cd—Lumsdenv Roth.291P2d88.!38CA2d 
172 

§ 43. Evidence 

page 749 

17. Cd—Lumsdenv Roth, 291 P 2d 88. 138 C A 2d 
172 

§ 46. Right to Use Streams 

page 751 

60. Wis—Flambesu River Lumber Co v Gettk; 236 
NW 671, 204 Wb 524 

§ 55. —^ Actions 

page 759 

98. FlndliiK 

Me—Penobscot Lumbenng Assoc v BusseU, 42 A 
408, 92 Me 256, 258 

§ 57. Stranded and Lost Logs 

page 763 

68. Validity 

(2) 45 CJ p 508 note 99 

69. Od—Bess V Wise, 79 GdRptr 611, 275 CA 
1S8 

§ 58. Injuries Incident to Driving or 
Rafting, and Actions There¬ 
for 

80. Lesiee CBtfded to payment 

Cd—Bos V Wbu, 79 GdRptr 611, 275 CA2d 158 

page 764 

8S. Wadi—Van Dennen V Dunlap Towiug Go, 562 
P2d 666, 17 WadLAppL 281 

4, Wadi—Van Duersen v DonlapTowiuiig Co. 562 
P2d 666, 17 WadiApp. 281 

§ 59. Classification, Nature, and Var 
lidity 

page 765 

6. Mont -Madison Fork Ranch v L ft B Lodge Pole 
Timber Products, 615 PJd 900 

Or—Fbns v Bdcom, 432 P2d 684, 249 Or. 343, app 
dum 88 SQ 1197. 390 US 458, 20 L Ed 2d 28. 
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Cd—Mocehonae v. Shipmnn Lumber Servaes Gou, 333 
P2d496. 168CA.2d 135 

52. Or—Wilsaov Clnik.464 P2d 683.2SSOr. 116 

§ 63. -Incidental Services 

pv769 

83. Electrician 

Idaho-Boonev P ft B Loggmg Cb, 397 P2d 31. 88 
Idaho 111 

97. US—Dmmoiid Nat Corp v Lee; CAUaho, 
333 F 2d 517 

§ 65. Persons Entitled 

pnge 770 

It US—DBUiond Nat COip v. Lee, CAUabo; 
333 F2d 517 

Mont—Jack Long Loggmg Co v Pyramid Mbonlam 
Lumber. Inc. 387 P2d 712,143 Mont 87 

Wadi—Roberts v Gunas Wood Producti. Ine, 366 
P2d473.S9 Wadi2d 126 

Electrician 

Uaho—Boone v P ft B Loggmg Cb, 397 PJd 31, 88 
Idaho 111 

Goiporatioii 

Cd—Acoo Contractors, Inc v McNamara ft Peepe 
Lnmber Cb, 133 Gd.Rptr 717, 63 CA 3d 292 

§ 66. —— Contractors 

17. Independent contractor 

US—DumondNat Corp v Lee;CA-fdaho;333F,2d 
517 

Wash—Mo«v West Tacoma Nevipimt Co, 462 P 2d 
256, 1 WcahApp 361. 

page 771 

§ 67. —- Employees of Contne- 
tors 

25. Cd—Division cf Labor UwBnfbrocoieat v.Sfa- 
byou MiHs, 40 GdRptr 111, 229 CJUd 105. 

27. CwwifngHMg togi ae hairing Men 

Or—Ferh v. Bdcom, 432 P2d 684, 249 Or. 343, qip. 
dnm 88SCL 1197, 390 UJS. 458. 20 L Ed 2d 28. 

34. Wya—Bebberv Mills Lumber Co, 429 P.2d 92. 

§ 68. — Laborers 

42. U.S.—Duonond Nat Corp v. Lee; CA.Iddm* 
333 F2d 517. 

Or,—Kidderv NdEoma Lumber Go, 249 P 2d 754,196 
Or 409 

43. Cd—Acoo Contraeton, Ipc v. MeNamara ft 
Peepe Lumber Go. 133 GdRptr 717.63CAJd 
292. 
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§68 LOGS AND LOGGING 


Pig« 772 

wm 

51. C«l~Mon^ic V Sh^pnur Lurher Serv«n 
Co. 3JS P:d 496, 168 C A 2d 135 

§ 70. ProceedincB to Perfect Lien 
PWT73 

72. UabcH-Ttfisfaoo % Keek. 383 P Zd 591,86 Idaho 
:oi 

piVe 774 

79. faidio—Tunnoo V Keek. 383 P 2d 591,86 Idaho 
301 

85. NdtelMidnfRGlart 

Uhhfr--TW»boo % Keek. 383 PZd 591, 86 Idaho 101 

§ 72. Amount and Extent of Lien 
W775 

20. Ga^Wakifcen v De Foot, SE2d 585, 89 
GaJi^ip 479 

Under some statutes a lienor is not 
required to assert his lien against any 
particular parcel or parcels of lum- 
ber.=*® 

22L5. L S—Dnuaond Nat Coni % Lee, C A Idaho, 
333 F2d 5n 

23. Wadt—Mbtt \ Wot TaeoiQa Ne»$pniit Go, 
462P2d 256. 1 WaihApp 361 

IW777 

29. La—Rohmson > Sikes, App, 66 So2d 435 
32L Wash—Rdbem % Camai Wood Praduets, Ine, 
366 P2d473, S9 Wasli2d 126 

3a. Sdfer Mt ealitled to Iten 
Ga^Walnvett \ De Fbor, sopn, a 20 

§ 75. Removal, Injury to, or De¬ 
struction of Sulject Matter 
of lien 

pane 780 

81. RiW to dangei aot dcpeadeat OB ponei^ 
don of logs 

Gd—Dnowo of Labor La* Enforeemeut v Subyon 
Mdh,40CdR|)tr 111, 229 C A 2d 105 

Ride aiedkabte eva tiMNuh tlm 

attodi 

Gd—Drvism of Labor Law EofoKeoieiit v Siskfyou 
Mills. 40 CdRpcr 111, 229 C A 2d 105 

Tort 

Gd—Oiwm of Labor Lsw Eafineeniait v Svkiyoft 
Mai|,40GdR|)tr 111, 229 CA2d 105 
Ob toeovy of gBBii^oiifiBctoBl 
Gd-Dmsian of Labor Law Enfoccement v Sisfaycn 
Mills, 40 CsLRptr 111, 229 CA2d 105 

§ 76. Waiver, Loss, or Discharge 



P.2d496, !6SCA2d 135 

90. Mbs.— Walker v Walker, S9 So2d 277,214 Miss 
529, sQC err ewer m pan, snstamfd in part S9 
So2d848,214MBB S29 

page 781 

Assertxm of logging lien against 
part of lumber on debtor’s premises 
and not against remainder is not a 
waiver of right to collect entire sum 
due.” 

2jS. U.S—Diaasond Nat Gorp v Lee^ CLAUabo, 
333 F2d 517 


19. Or—Kidder % NeLema Lumber Cb. 249 P2d 
754, 196 Or 409 

§ 77. Enforcement of Lien 

9*89 763 

47. PfifwitTW of tosher by Ueabolder held 
proper 

Ga—Jones v Major, 62 SE2d 729, 83 GaApp 78 

$ 82. —— Pleading 

Pme787 

23. Or-Hall% Matheny, 192P2d981. 183 0r 368 
9^788 

44, CcMBplaiat BOt dteissrtiie 
Maho-Turaboo V Keefe. 383 P2d 591, 86 Idaho 101 

§ 83. — Evidence 

58. Cal—MorehouM \ Shipman Lumber Servaei 
Go. 335 P 2d 496, 168 C A 2d 135 
Wash—Emenck % Bush. 220 P2d 34a 36 Wadi2d 
759 

61. Efidenoe held laflldeiit 
rn Cal—Morehouse v Shipman Lumber Servaes 
Co. 335 P2d 496. 168 C A2d 135 
Or—Hall V Mitfaeny, supnu n 33 
Wash—Fancher ^ Ludreth, 317 P2d 106A 51 
Wash 2d 297 

Ertdenoe held fnsoffident 
(I) Wadi—Emmck v Bush, supra, n 58 

§ 86. -Judgment and Execution 

page 790 

78. Cal —Division of Ldxir Law Enferoement v Si»- 
Liyou Milk, 40 CalRptr 111, 229 C A 2d 105 

P*ge791 

97. Or-Suneral v Jackmu, 251 PJd 881, 197 Or 
84 

§ 88. Conversion 
Libraiy References 
Logs and Logging ^85. 

5. ETidencehddsiifBdent 
(4) Ala—Dollar v McKmney, 103 So 2d 785, 267 
Ala 627 

Or—Bay Creek Lumber & Mfg Co v Ceda, 322 P2d 
92S, 213 Or 316, idi den 324 P 2d 244, 213 Or 
316 

12. Miss-^harp v Lesniedl, 32 So 2d 141 

page 792 

13. Or—Whnlockv Hosrere.S6SP2dl092,278 0r 
739 

15. Or—WbUodiv H6grere,S6SP.2dl092,278Or 
739 

Tex—Kuby Lu mb e r Gorp v Taylor, CivApp, SSI 
SW2d 129 

Ertdenee held Bofficieiit 
(4) Cal—Eisixat v Western Ikadwood Lumber Co, 
330 P2d629, 164CA,2d374,oert den 79Sa 891, 
3S9US.979,3LE(L2d 928. 

Miss.—A ndenoo v Raditao Tie A Tkite Go, IIS 
So 2d 536^ 237 Mas. 564, 

Evidence hdd jnanffldfitt 
(3) Gd—Eatrat v Wciteni Haxdwood Lnndier Co, 
330PJd 629, 164CA2d374,oert den 79SO 897, 
3S9US, 979, 3LEd2d928 

Ala—Dollar v MeKmney, 103 Sold 78S, 267 Ala. 
627 

Jvy qaesdoB 

Ala-Dollar v McKmney. 103 S&2d 785. 267 Ab. 
627 


18. US—US V Hart. DCND. 243 FSnpp 732 
20. Ala-Donar v McKimmy. 103 So2d 783, 267 
Ala 627 

§ 89. Penalties and Offenses 

PB8e793 

28. CroeriBg stream witoont temporary stme- 
tare 

Or-$tate v, Johnson. 621 P2d 677, 50 Or App 33. 
34, Ask—Rice V Moody, 233 SW2d 378, 217 Aric 
816 

LorrER. 

2. NJ-State V Caez, 195 A 2d 49a 498, 81 NJ So¬ 
per 315 ^ 

NM-Bdizerv Shaver, 481 P2d 709, 712, 82 NM 
347 

NY—People v Parieer. 138 NY.SL2d 2. 8, 208 Mnc 
978-People v Fdunano, 173 NYS2d 123, 127, 
10Mise2d 836L 

Ohio—Qty of Xdua V Burton, App, 128 NE2d 134, 
136 

Fa-Cam V Bdz. 441 A2d 4ia 411. 295 FaJuper 
183 

3. Cal—Peoide v Weger. App. 59 CalRptr 661, 

666, 251 CA.2d 584 

D C—WiDnuns v District of Columbia, Mun App, 65 
A2d924,926 

Mo—Jaooba v Transcontinental ft Westtern Air, 216 
SW2d 523, 526, 358 Mo 674, 6 ALR2d 1002 
NY-Ptoplev Parker. 138 NYS2d 2. 8. 208 Mae 
978. 

Ohio-Oty of Akron V Effland. 174 NE2d 285, 286, 
112 Ohio App IS 

To he dow in mofemcBt 
NJ-Sttte V Cae^ 195 A 2d 49^ 498, 81 NJSuper. 
315 

4. Mo—CJjS. cited In State ex rd Favazza v Ket- 
dnim. 367 SW2d 542, 548-CJS. cited ta Fab 
mentere v Wngfat, 485 S W2d 104, 106 

NJ-Stattv Caez, 195 A 2d 486, 498, 81 NJSuper 
315. 

Qkl—Rambok v Sate, 260 P2d 426, 428, 97 OklCr 
164 

Fa-Gom V Bek, 441 A2d 4ia 295 FaSuper 183 

OoBcepc iBdndad 

In word **loiter a mduded the concept of loafiiig, or 
walkmi about annlesdy without purposb^-Gaica v 
Mimro, 326 P2d 894, 897, 161 CA2d 425. 

5. Gal—Peopk v Weger, 59 ChLRptr 661, 666. 251 

CA2d 584,cert don 8850.774,389X18 1047, 
19LEd2d840 

DC—WiOiams v Datnct of Columbia, supra, n 3 
Mb—Jacobs v Tianscontmenal ft Wcstem Air, 216 
SW 2d 523, 526, 358 Mo 674, 6 ALR2d 1002- 
CJ.S. otad m State ex id Favazza v. Ketcfamn, 
367 S W 2d 542,543-CJJS. cited in PalmenteK V 
WndiL48SSW2d 104, I 06 l 
NJ-State V caez. 19S A 2d 496, 498, 81 NJSuper 
315 

NM—Babzer v Shiver, 481 P2d 709, 712, 82 N.M. 
347 

NY-Paoplev Parker, 138 N YJ2d 2, 8, 208 Mkc 
978-Faople v. FehcHmo. 173 NYSJd 123, 127, 
10Miac2d836 

Ohio-Qty of Akron V Effland, 174 NE 2d 285, 286, 
112 Ohm App. 15 

Okl—Rainbolt v State;, supra, n 4 

6. GaL-Wnght v Monro, 301 PJd 997, 999, 144 

CAJd843. 

NJ-Stele V. Gmz, 195 AJd 49^ 498. 81 NJJuper 
3IS 

*^SaBntar or loltei^ means **idlii|g,*' **to be ddatecy," 
**to be alow m moving,*' **to ddsy,** "to Imger." or "to 
lag bduiid*'-Gom v Cnpoiter. 91 NE2d 666, 325 
Mass 519. 

7. Cai—People V. Weger, 59 CdRpcr. 661.666.251 

CA2dS84,eertden.88Sa 774,389US 1047, 
19LEd2d840 
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LOPHOPHORA 


DC—Williams v Dntnet c€ Columbia, supra, n 3 
Mo—Jacobs ^ Transconunental ft Wevieni Air, 216 
S W 2d 523. 526, 358 Mo 674, 6 A L R 2d ItXB— 
CJ S. dtod n State ex rel Favazza v Ketcbum. 
367 S W 2d 542, S48 -<;JjS. cited » Falmentcre V 
Wnght. 48SSW2d 104, 106 
\J—State V Ceez. 195 A2d 496, 498. 81 N JSuper 
31S 

NY—People v Nowak, 363 NYS2d 142, 145, 46 
AD2d469 

Ohio—City of Akron v Eflland, 174 N E 2d 285. 286, 
112 Ohio App 15 
Old —Rarabolt v State, supra, n *■ 

To hinder 

NY—Feoplev Berger. 169N\ S 319,320-Peoplev 
Parker, 138 NYS2d 2. 8. 208 Misc 978 

8. Cal—People \ Weger. 59 CalRptr 66l. 666, 251 

CA2d584,cert den S8SQ 774,389 US 1047, 
19LEd2d840 

DC—WdliaiBS V District of Ccdumbia. supra, a 3 
Mo—CJ.S. died m State ex id Favazza v Ketehum, 
367 S W,2d 542, 548-CJ.S. crted la Palmenteie v 
Wnght, 485 SW:d 104, 106 
NJ—State V Caez, 195 A.2d 496. 498. 81 N JSuper 
315 

NY—People v Parker, 138 NYS2d 2, 8, 208 Misc 
978 

Ohio-Oty of Akron v Effland, 174 N E2d 285, 286. 

112 Ohio App 15 
OLl —Rainbolt v State, 5U|^ n 4 

9. Gal—Wnght v Monro. 301 P2d 997, 999, 144 

CA2d843 

NM-Bahzer v Shaver. 481 P2d 709. 712, 82 NM 
347 

NY—People v Feliciano. 173 NYS2d 123. 127, 10 
Misc 2d 836 
Siittilnrly defined 

(11 ‘Loiter** means to Unger aimlessly or as if aim¬ 
lessly m or about a place, to move in a slow, idle 
manner and to make pnrposdess stops m course of o 
tnp, journey, an emnd, etc —People v Weger, App, 59 
CalRptr 661,666,251 CA2dS84 

page 794 

10. Osl—Oaicia v Munro, 326 P 2d 894, 897. 161 
C A 2d 425 

NJ—State V Caez. 195 A 2d 496, 498, 81 N JSuper 
315 

Ohm—City of Xenia v Burton, App. 128 NE2d 134, 
136 

Similarly defined 

(1) To wander about as an idle vagrant—People v 
BeO. 125 NYS2d 117, 119, 204 Misc 71 

12. Cd-Oarma v Munia 326 P 2d 894, 897, 161 
CA.2d425 

Mo—GJ.S. dted in Stale ex id Fivazza v Ketehum, 
367 S W 2d 542.548-CJ& dted m Palmentere V 
Wnght, 485 SW2d 104, 106 
NJ—State \ Caez, 195 A 2d 496^ 498. 81 N JSuper 
315 

NM—Balizer v Shaver. 481 P2d 709. 712, 82 NM 
347 

NY—Peoide v Parker. 138 NYS2d 2, 8. 208 Mnc 
rrS—People v Fdinm 173 NYS2d 123, 127, 
10 Misc 2d 836 

Ohn—Oty of Xema v Burton, App, 128 N E2d 134, 
136—Qty of Akron v Effland. 174 NE2d 285, 
286, 112 Ohio App 15 
Okl —Rambdt v Stare, siqm, n 4 

13. Gsl—People v Weger, App, 59 CalRptr 661, 
666, 251 C A 2d 584, cert den 88 S Ct 774, 389 
US 1047, 19LEd2d840 

Mo—GJ.S dfnd m State ex id Favazza v Ketehum, 
367 S W 2d 542, 548—C,J& oted u Palmenteie v 
Wnght 485 SW2d 104, 106 
NJ-State V Caez. 195 A2d 496, 498, 81 NJSuper 
315 

NY—People v Parker, 138 N YS2d 2, 8. 208 Misc 
978 

Ohio-Cty of Akron v Effland, 174 N£2d 285, 286, 
112 Ohio App 15 


Okl —Rarabolt % Slate, supra, n 4 
K NM—Bdizer v Shaver. 481 P2d 709. 712. 82 
NM 347 

15. NM-Bahzer v Shaver. 481 P2d 709, 712, 82 
NM 347 

NY—People V Febciapo, 173 NYS2d 123, 127. 10 
MKe2d836 

Other definitions are set out in the 
note.*- * 

15.1. To tury 

Ofaio-Qty of Akron V Efflapd, 174 N E.2d 285, 286, 
112 Ohio App 15 

Additfaxml deflnitioiii 

(1) ‘‘Lotter" IS to mterrupt or delay an acuvity or an 
errand or a journey with or as if with aimless idle stops 
and pauses and purposeless distractions be nuukedly or 
unduly slow m doing somethmg or going somewhere. 
Dawdle, Linger to rennm m or near a place m an idle 
or apparently idle manner hang around aimlessly or as 
if aunlessly to be unnecessarily slow in kavmg fitfully 
put off leavmg hang back stay around without red 
necessity lag bdnnd —Balizer v Shaver. 481 P 2d 709, 
712. 82 N M 347 

(2) Fniter away tune in the course of doing some- 
thing or proceedmg somewhere 

NM—Balizer v Shaver. 481 P2d 709, 712. S3 KM 
347 

(3) Take more time than is usud or necessary 
NM—Balizer v Shaver, 481 P2d 709. 712, 82 NM 

347 

(4) Be markedly or unduly slow m domg something 
or going somewhere 

N M —Balizer v Shaver. 481 P 2d 709, 712, 82 N M 
347 

(5| To **loiter" is to consume tune idly, to l<nger, to 
delay, to spend tune in place m an ulle manner, lo tnvd 
indolently 

N Y—People v Nowak, 363 N YS2d 142, 46 AD2d 
469 

(61 Word “loiter** herns suuster connotation and a»- 
notes Imgenng for purpose of oommittmg crime 
Cd—PeopleV Tereunski, ISOCdRptr 617.640P2d 
753, 30 C3d822 

Dawdle 

N M —Balizer v Shaver. 481 P 2d 709, 712, 82 N M 
347 

17. Similaily ezprened 

Midi —Qty of Detroit v Hodges, 164 N W 2d 781, 
782, 13 Midi App 531 

(2) Iheie IS no imputation of disgrace arising fiom 
the woid “kater **—180068 v Transoontmentd ft Wcst> 
era Am, supra, n 3 

There is a time element in loitering, 
but the particular amount of time re¬ 
quired depends on circumstances.*^* 

17.1. D C—WiQiams v District of Columbia, supra, 
n 3 

Loitering. 

18. Mb—QJjS. quoted fa State ex rd Favazza v 
Ketehum, 367 S W 2d 542, S48-CJ.& qMted fa 
Pdmentere v Wnght, 485 S.W2d 104,106 

Tenn defined 

(1) **Loiteruig*' means standmg around or movmg 
slowly about, spendmg tune idly, sauntenng, delaying 
Imgenng or laggmg behmd—0»n. v De Wan, 124 
A2d 139, 14a 181 FkSuper 203. 

(2) **Loitenngr. rdbra only to Imgenng and afliog 
engi^ m fbr or suuater pnrpoaes as when it b 
apparent from totality of person's acoons and under 
eucumstanoes that it may be reasonably oonduded that 
it IS engiged m for burpoae of co mmi tt in g crane as 
opportumty may be discovere d —In re Hudd l ese n . 40 
Cbl Rptr 581, 585, 586, 229 C A 2d 618 

(3) “Lwtenng** means wastuig-awey time—US v 
Closer C A Kid. 349 F.2d 841, 849 

(4) Other definmons 


Page 707 

Mich-4’eople v. Moms, 239 NW2d 649. 6S2, 66 
Midi App 514 

Siinffariy CTpWimd 

(1) “Lonenng** eunes the idea of merely idimg and 
of domg so for some tune, and the eqntvnfcnt of the 
quoted term b the coOoquid expiessiaa of lianginf 
arouixr*—Molman v State, 142 A.2d 583. 58^ 217 
Md.282 

(2) ''Loitenng'* oonnotes a persulent pmence or a 
ftirtive movement m a phee 

Mum-State v Annsnoo^ 162 N WJd 3S7, 282 

Mmn 39 

PW795 

LONG. LONGER^ and LONG¬ 
EST. 

Long 

32. <*Sfa>rt'* dfatfaignfaiied 
C3a—Whttky v Newman. 70 SE 686b 6901 9 GaApp 
89 

LONGSHOREMAN. 

44, U S-CJjS. qMted fa Lulus, V ChesBfxake ft O 
Ry Co. DCMich, 120FSupf> 296, 30 Ql 
N Y-Btyer v Ene R Cb. 145 N.Y&2d 847, 8501 1 
MBe2d422 

46. Beggege poitcn indhided 
N Y -Archer v Waterfiont Commusioii of New York 
Harbor, 155 N YS2d 694, 695 

page 796 

LOOK. 

Other phrases. 

"Lonk te see” doctrine b one permittug an hderenoe, 
not one mandating it 

Anz.—Kddi v Contson, 439 P2d 528, 532, 7 Anz. 
App 365 

Too look fa to fee 

Mo—Freese v Kdlaon, 482 S W2d 538. 542 

LOOKOUT. Defined generally, the 
term means a careful l(x>king or watch¬ 
ing for any object ““ 

6030. Or-Spence v Raamnsaett, 226 P 2d 819. 828, 
190 Or 662 

Slmflarly ezpraned 

“Lookout** B that watchfahiem wMcfa a prudent and 
reasonafale penon must mamtam for hB own safely and 
the safety of others oonaidenng the cncomstenoea with 
which he b immeriuitdy ooncemed or con fi u n led 
US—Bdlmgsleyv WestncOo.DCAifc.246F3iip|iL 
356, 360 

Ark^-Cobbv Adons, 388SW2d 8. 11, 239 Ark. 151. 
lowar-Roberts v Chicago A N.W Ry. Go, 113 
NW2d 269, 271, 253 Iowa 646 
Sbnfe loofant refers to place from whMfa dbservatiOB 
of oountrysKle can be made and doea not refer to 
scenery looked upon—Central Admoamg Co v. 

Midugan State Commiinon, Midi., 172 

NW2d 432. 434, 383 Mich. 1 

LOOM. 

<1. DtUnei 

A “loom** B a machine which wenvea threads into 
dodi or jfebnc—Marshall v. Baxter Textile MnrJnnes, 
be. DCNC, 318 PSupp. 324, 325 

pawtm 

LOPHOPRORA. a genus of spine¬ 
less cacti, famify Cactaceae, having as 
the only known species the mescaL^^ 

7030. Csl—Feoplev Johnson. 305 P 2d 82.84, 147 
CA2d417 



LOSE 

Page 797 
LOSE. 

78. *‘Setila*' dHtingusbed 

Ga—Kif>:tr % R:r 2H S E ;j K* Gu. \t7 

Hi 

87. SivOttl) expraned 

f *To .Me nc! tc , <• ru» a-»>lh ng ca-ef-l-j 
and i:)iwSC 4 n!> ;n :he p*ace .yc .ntends end :nn f'vier 
« It ts C 4 ».iali/ and '".trluiur:) f part the 
posiewsa, and sae tang*her us 4 ]ai:> ' <und m a pja.e 
or unde' circan«tan.n m ic 0*0 «e to t^e f.edsr 
that the Miner« »iiJ not empirsed pi oiasTg *t 
lh«"—2«ch . Kscc^a, 33 N « 2d 23; 235, 253 Vwsh 
PS 

-^Loft 
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91. S9dbri} deftace 

<!? The 23ttd%er!eei l** nledlied ceseaLcn of powe^ 
sum—Manu£kct,arm Safe Depos*t Cc • C:her, 95 
N ) S :d 05C, 6*3, :93 M.sc ^OG, 'e%a cs cth grds 95 
N\S2d IP” 4rpDi. S54 

92. Staiilar]} expnned 

41i If a pence LXTBOit rnpemfaer anen he piBi,ed 
artic!e and therefore eanno* find *i, vttcle is “loss'* — 
Leiaoe « AceaieRt ft Gas las Co. il2 N\ S2d 397. 
401.2C3Mise !35 

93. Ohto—Contell s Baite}. 125 N E 2 d 323,336 163 
Oh»St SO 

Loss. 

97. Ala—Mason s Qt> of Aibertiille, 158 So2d 924. 
927. ^6 41a 68 

Tex—Tnisders* Indem Co v De Uir, Cts App, 2C7 
SW2d[MI, 644 

page 799 

3, Ala.—Mason s Ot) of Aiberttiile, 1S8 So 2d 924. 
927. 276 Ala 68 

4fa Ala—Masoa v Ot> of Albertville. 158 So2d 924, 
927, 276 Ala. 68 

7. Similariy exprened 
(31 Trasekss* Iadeinnit> Co v De Witt, Tex Cn 
App, 207 SW 2d 641, 644 

(4) The «ord “loss,” has, la the abstiact. a penenc 
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Evidaice held e- ffiriewt 

(1) Ouer v. Ritelne; 208 S W 2d 447,212 Ark 815, 
cert den 69 SO 33. 335 US 815, 93 LEd 37a 
motion den 69 SO 164 

Gob—Gooch v RodewaM, 432 P 2d 7SS, 164 Cob 88 
Ws—Lentz v. Lentz, supra, n 55 

(2) Cal—Von Hassdn v. Von Hasseb, 264 P2d205, 
122CA2d7 

Ind—Armstrong v Azunow, 76 NE2d 692, 118 Ind. 
App 213 

Ky —McWhorter v Garter, 267 S W 2d 736 

(3) MeGnff v McGnff, Ohio App, 74 NE2d 619 
Okl—Branledv MoGiIl, supra. 

Prepondenuice 

Okl—Newton v PsnL sufn, n 72 

Owneniiip 

Fz—Dluge v Robmion, 204 A2d 279, 204 FisSiiper 
404 
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a Ark—CJ.S. quoted fii Maxtm v Nathan, 240 
SW2d8. Il,2I9Aifc 115 

5. Tex— Crosby v Davs, OvApp. 421 SW2d 134 
err ref no rev err 

6. Or—Lemon v Madden, 284 P2d 1037, 205 Or 

107 

Tex—Crosby v Davs, Ov.App, 421 S W2d 138, err 
ref no rev eir 

11. Ark—Odom V Odom, 335 SW2d 301, 232 Aik 
229 

Evidence bdd nffldnt 
Ala—Sdman v Bryant, 72 So2d 704, 261 Ala. S3 
Gd—Robusott v ThonSon, 76*GBlRptr 835, 271 
CA2d60S 

La—Onlders v Hudson, 65 So2d 131, 223 In 181 
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EvideBce held insnflldeiit 
(1) U S —Rash V Peoples Deposit Bank & Tnist Co. 
CA. 192 F2d470. cert den 72 SCt 619. 343 US 
909. 96 L Ed 1326 

Meb—Kuendi v Kuenzli. 36 NW2d 247. 150 Neb 
855 

NY—Sadow v Podcin Realty Corp. 312 NYS2d 
901. 63MiK2d499 

ND—Tosxenson v Ihland. 147 NW2d 104 
Tex-Seddon v Hamson. CivApp. 367 SW2d 888, 
eiT itT no rev err—Cftisby v Davn. CivApp, 
421 SW2d 138, err ref no m en 

12, Evidence held mffideiifc 

(1) ID—Ghicafo Housing Authority v Cooper, 154 
NE2d308, 19!nApp2d441 
Kan—In re Haul's Estate, 255 P2d 652, 174 Kan 
278 

Md—Leunan v League Lumber Go, 211 AJd 296. 
239 Md 258 

Mus.—Bolden v Gatewood, 164 So 2d 721, 250 Miss 
93 

Mo—Brunswick Coip v Bnscoe, App. 523 SW2d 
115 

Or—Lemon v Madden, snpra, n 6 
Tex—Franzenv Dale, Qv App, 462 S W2d 94 
Evidenoe held insiifBcieiit 
(1) Ala—Fbdge v County Bd of EA of Wdoox 
Coumy, 133 So 2d 38, 272 Ala 521 
Okl—Wilcox V Wtloox. 178 P2d 874, 198 Okl 370 
Tex—Craaby v Davis, QvApp, 421 SW2d 138. err 
ref no rev err 

13. Pa—Reed v Davis, 40 LuzLeg Rog 197 
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21. Ark—Odom V Odom. 335 SW2d 301,232 Ark 
229 

U-Childeis V Hudson. 65 So 2d 131, 223 La 181— 
Tn-State Ins Co v Elmore Labwhe Plumbmg Co, 
App. 212 So 2d 255 

Miss—Bolden v Gatewood, 164 So 2d 72!. 250 Mns 
93 

22. Ohio-Benier V Dmmond, App,74NE2d568 
Pa—Dluge v. Robinson, 204 A2d 279, 204 Pa Super 

404 

23. Wis—Pederson v Fust Nat Bank of Supenor, 
143 NW2d 425,31 Wis2d64S 

34w Ark-Eastbura v Galyen, 300 SW2d 10, 227 
Ark 506 

ni—Holland v Richards. 142 NE2d 44, 11 lU2d 
268—HoUand v Ridiards, 142 NE2d 687, 11 
m2d268 

Ky—Denham v Denham, 285 SW2d 176 
La—Th*State Ins Go v Ehnore Labiche Flnmbuig 
Co. App, 212 So 2d 255 

Tex —De Gaima v. Johnson, Ov App, 265 S W 2d 692, 
err ref —Webb v Bnt^ Am. Od Producing Go, 
CivApp, 281 SW2d 726, err. ref no rev err— 
Hayes V Bouligny, OvApp, 420SW2d 800 
25. Del—EqintaUe Trust Co v Gallagher. 95 A2d 
47a33De]Ch 435, lemd. Sup, 99 A 2d 49a 34 
DelCh 76, adhered to on reaig lQ2A2d538. 34 
DdCh 249, motion den KB A2d 151, 33 
DdCh 522 

ID-Schnepperv Ashlock, 88 NE2d 853,404 ID 417 
Tex—Ctolby v Davis, CivApp, 421 SW2d 138, enr 
ref no rev err 

Wash-Johnson v Whedcr, 248 P2d 558, 41 Widi2d 
246 

As to detaOs of notes 

Tex—Davis v Tnnlxtim, QvApp, 217 S.W2d 167 

As to wife*s interest 

K>.—McGuire V Owens, 300 SW 2d 556. 
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28. Tex—Crosby v Davis. QvApp, 421 SW 2d 138, 
err ref no rev err 

29. Tex—Crodiyv Davis, QvApp, 421 SW 2d 138, 
err ref no rev err 


30l Tex—Cmsbyv Davn. QvApp. 421 SW 2d 138, 
err ref no rev err 

§ 28. — Trial, Judgment, and Re¬ 
view 

Library Rdferences 
Lost Instruments ^24. 

34. Misa—Davis ii Agents Finance Cbrp» 164 S(x2d 
449. 249 Mbs 839 

N^^flasemana v Hasemann, 203 NW2d lOa 189 
Neb 431 

38. loww-Haeh v Anderson. 38 NW2d 94, 240 
Iowa->92, 9 A LR 2d 968 

Wash—Zackovich v Jasmont, 200 P2d 742. 32 
Wash 2d 73 

PartfcDlnr gnesdoBS 

(5) Other ouestions 

Okl—Woodmirv Woodruff. 418 P2d 642 
SD—Boitum V Herr. 162 NW.2d 88a 83 SD 542 
40. Evidence hdd snffideiit 
lowa-Gnebei v Gnebet. 50 NW2d IS. 242 Iowa 
1229 

§ 29. Costs 


59. Mus—OtvM V Agents Fknance Cbq>. 164 So2d 
449. 249 Mbs 839 

§ 30. Defenses Based on Lost In¬ 
struments 

Library References 
Modem Legal Forms Ch. 1, Ab¬ 
stracts of Utle; Ch. 14, ]^k- 
mptc^; Ch. 16, Bonds. 

62. Borden of proof 
(3) Pitmaons of hisi insurance pohgr 
Ga—Royal Ins Go v Cohen. 125 SE2d 709. 105 
GaApp 746 


LOT. 
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1. Tex-CJJS. 4 MilediaDickv Kazen,292SW2d 

913.916, 156 Tex 122 

2. Tex-CJJ5.4poied!nD>ckv Kazen, 292 5W2d 

913,916,156 Tex 122 

3. Tex-CJS. qaotad in Dick V Kazen, 292 SW 2d 

913.916, 156 Tex 122 


ShnOarir dffiiifd 

(1) A **kit** may be defined as an otgect used as one 
of the oountem or ehecka m determimng a qaemoa by 
the chanced or choioe of cne or more of them, a 
sort—Lon^treth v. Cook, 220 SW2d 433, 437, 215 
Ark 72 

4w Tex—CJ.S. gaoted in Dick V Kazen, 292 SW2d 

913,916, 156 Tex 122. 

5. Tex.—CJJ^gaoCadinDiekv Kazeii,292SW2d 
913, 916, 156 Tex 122 

-As Applied to Real Estate. 

page 840 

As indkatinff quantity of land. 

16. Similarly ca pi roged 
NJ-Schaek v TrunUe, 137 A2d 22, Z7. 48 NJSii- 
per 45 

19. NJ-Scback v Trimide. 137 AJd 22. 27, 48 
NJSuper 45 

Unqualified dm 

Word **lot** when used unqualifiedly, means lot m a 
township as duly laid out by the origuial propnetois — 
Carney v Dnim. 252 SW2d 827. 828. 221 Aifc 223 


LOTTERIES §1 

Pag* 843 

20. Cal—Bacbenhennerv Palm Springs Management 
Cbrp.2S4P2d 153. 157. 116 CA 2d 580 

26, SimOariy defined 

(I) The term 'iola'* m its onfanaiy meaning mcludes 
that portMQ or pert of lerfitoiy meanind and set apart 
for indmdoal private use and occupancy—State of Chi 
V US.CAGal, 169F2d914,919. 

31. NJ-Schack v Tnmbk^ 137 A3d 22. 27. 48 
NJSuper 45 

35. NC—CJJS. oMied in StemD v Honsmi Au¬ 
thority of Qty of Chailottft 178SE2d 824, 829, 
278 NC 95 

36. NC—CJSL qnolcd hi SteghD v Hbnmg Aup 
thontyofOtyorChaiiotte, 178 SE 2d 824, 829^ 
278 NC 95.51 AL.R3d548 

37. NC-CJS, qroiBd in Siegdl v. Hdusng An- 
thontyofOtyofChaiiotte, 178 SE 2d 824, 829, 
278 NC 95, 51 Al-R2dS48 

PWMl 

38. NC—CJJSk gnoted hi SlegaD v Housing An- 
thonty of Qty of Charkme, 178 SE2d 824, 829. 
278 NC 95. 51 ALR3dS48 

39. NC—CJjS. gaoled in StegaD v Hbosuif An- 
thonty of Qty of Charlotte. 178 SE 2d 824, 829, 
278 NC 95, 51 ALR3d548 

40. NC—CJJS. gaolsd in StegaD v. Homing An- 
thonty of Qty of Charlotte^ 178 SE 2d 824, 829, 
278 NC 95.51 ALR3d54S 

—Ounpaiiaons and DiidactiiNif. 

44. NJ—Loechnerv Chmp6li.231 A2dSS3,S56,49 
NJ S04 

49. NJ-Loechnerv Cimp6li.231 A2dS53.S56,49 
NJ 304 

—Pliraies. 

53. Phnief 

(8a) The normal trading luuis on the stock nchanges 
are m multiples of 100 shares, sometimes called '*toand> 
lota**, and thus *'odd-]ott'' are umts of stock less than 
100, the established umt of trading—Eisen v CaihdeA 
Jacquelin.DCNY,41 FRD 147,148 

(9a) **Through lot** defined as a lot winch runs item 
a street on one end to nkieet on the opposite encL— 
State ex rel Bollenbeefc v. ViOage of Shorewood Hdh, 
297 NW 568, 572, 237 Wn SOI. 

(9b) A ‘‘throngb-Iot*' is one which goes horn one 
street to another without an alley m between—Biyer v 
Zoning Bd of Appeals of Qty of Q ii cngOb 261 NEJd 
791, 792, 126 ID App 2d 374 

(lOi) **Vscut lots" mean lots m any aiy or town 
which are uninhabited and unimpioved to ibe commit 
non of any budding, fixture^ or other enetien or con¬ 
struction which enhaneea the value ofauep lot for any 
Icgrtimate town or city or purpose—Wnheis v 
Ruuieit, 31 P2d 119, 12a 167 Old 573 

(II) ‘^Castmglots" The lots are placed by ompto' 
tors m a reoeptade which is then shaken until one fidb 
oat, the diange blfing on its Ofwner—LongRieth v 
Cook, Aifc, supn, n. 3 

LOTTERIES 

$ 1. Definitioiis 

pBgnM3 

1. us—CJjS.dtndinAmenG8nBroadcaitiiigGo.v 

US. DCNY., no FSupp. 374, 382, aSL 74 
SQ 593, 347 UJ 284, 98 LEd. 699 
ID—Ftopfc v Jackson, 176 NEJd 803, 22 ID 2d 382, 
oert den. 82 S Ct dCa 368 US 985, 7 L.Ed 523 
Tex—Wesware; Inc v. State, QvApp, 488 SW2d 
844 

2. Ark—LongBieth v, Cbok. 220 SW2d 433, 215 

Ark.72-Statev Bass,277S.W2d479,224Axk 
976-Shiiflidd v Raney, 287 SW2d 588, 226 
Aik 3 

Haw—Terntoy of Hawau v Fieree, 43 Haw 246 
Ind—Thider v. Mnaw Opentnig, fate. 142 N EJd 6ia 
237 Ind 33. 
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NJ-*State t Fnedtton, ^3 4:d 416, :3S \J Lm 
416, affd 5* A2d 3% 136 N J U» 634 
Ohio—Wofcisg Vkel] Cub % Ot> nf Ak^en. 112 N £2d 

41 

OU —Knax IndittlRa Cetp v Stttt ex re! Scirlxad. 
3S«P2d91C 

€J,S. m CnnBi9R«eauth v Ixojn^L, 98 
A 2d 2:S. 216. 173 Pa Super 24S 
Utah—Albenfon'x, Inc % Kiasen, 600 P 2d 982 
SfaitBar deffadtioM 

<If Pa—Com % Cmano, 79 PaDnt A Co 433. 13 
Mamne LR 92, 33 Som LsgS 341, 32 NoithCb 328 
Other deSnitmii 

CS—CIS.dted hiJohaton * Phiine). CATcx. 218 
F2d 303. 306~US » Baker, CAFk. 364 F2d 
107. eert den 87 set 396. 383 LS 986. 17 
LEd2d448 

Ga—AAA Anueoenia. Ine \ Staze; 12? SE2d 919. 
106GaApp 663 

Meat—Slate « Cox, 349 P2d 104. 136 Moot SCT 
NY—People > Trace, 109 N'YS2d 893. 200 Mnc 
286 

NC—State « Walker. 212 SE2d 528, 23 NCApp, 
157, cert den 214SE2d436, 287 NC 264. mod 
onotb irda 2195E2d76.27NCApp,293.cert 
den 96 SO 193, 423 US 894, 46 LEd2d 126 
Oia»-KnuiB\ Qty orCk»elBnd.94NE2d814.aird. 
96 .N£2d 334, 89 Ohio App S04. app dnm O'* 
NE2d349. 155 Ohm Sl 98-De Witt Motor Co 
V Bodaazk. l€9N£2d660 

|M8e844 

4, Ind—Tmder v Mmic Operatmg. Inc, 142 N E2d 
6ia 237 Ind 33 

lo»a-CJ,& otad m State v Mabrey, 60 N W2d 889. 
893. 243 loaa 428 

Md—Bender % Anindd Arena, Inc, 236 A 2d 7. 248 
Md 181 

Olii(H-Cl,S. ated In Wetterhaus Go v Ot> orOncin- 
nan. Oiao, 135 N E2d 318, 327, 163 Olno Si 327 

PolicY playbtg 

Conn-Stxiev Jobaaon. ia2A2d3S9,140CoaB 360 
Sfa't'fiiii* contmad 

Md—Amencaa Lc^on, Ckpper Miehad F6$t No 10. 

Ine V State, 447 A 2d 842, 294 Md 1 
7. US.—U,S V Mueller, CATex, 278 F2d 593 

10. KJ—State V Fnedman, siqaa, n. 2 

|M>geS45 

11. N C ~^CaJ«S. efiaJ la State v Stnunons, 296 
SE2d 803, 809, 39 NCApp 287, cert den 301 
SE2d 393. 307NC 701 

§ 2, Essential Elements 
Libraxy References 
Lotteries 

14, US-U.S V Rich. CA.I1L, 90 FSitpp. 624— 
AmencanBroadoastmgGo \ US,DCN Y, 110 
FSupp 374;affil 74 SQ 393, 347 US 284, 98 
LEd 699—CJJS. died h JcAaion \ Flnn^, 
at^n. a 2-^ C Martm Corp v Fedeial Trade 
CoBimBBwn, C A. 242 F2d 330 
Ala—Opdon of the Jusoeei; 251 So2d 731, 287 Ala 
334 

Alaika^-Mbnow \ State, 311 P2d 127 
AiL^-Slaie v Bam, 277 SW3d 479, 234 Ark 976 
Gal—CaUbraia Gasofane Retaikn v Regal Petzoleam 
Carp ornesDay 330P2d 778, 30 C2d 844-F]n- 
smr \ Kdler, 96 CalRptr 241, 18 CA3d 836 
Cobb— Fanna v KeUy, 162 A2d 317, 147 Qmn 444 
Fla—M. Lgipnoott Mortg lav Go of Fla v Chil- 
dreaa, App, 204 So2d 919 

Ga—Hanufton v Siata 103 SE2d 126, 97 GaApp 
313—Heath Salea Co v. Bbodiwirth, 146 SE2d 
275, 221 Ga 567—Bo)d v Pkggly South- 

era, lac, 153 SE2d 63a 113 GaApp 628-TKrce 
V State, 178SE2d913. 122 GaApp 843 
Idabo-CJjSLcdei la State V VafaveoTGaidea. Oty. 
263 P2d 328, 331. 74 Idaho 313 
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311—Mjd»e«t Teie%K<.n, lec « Waaler. 194 S'E3d 
653. 44 r Aop :d 401—GJS. ertad m People % 
Eafle Food Ceeien. Ine. )»>: S EZii 473. 4’*S. 31 
21! 2d 533 

lad —State v VLNuo* 92 N E 2d 839. 228 Isd 497— 
Tmder % Mom Operatiri, lac, Ind, 142 NE2d 
6:a 23" lad 33 

Kar-CJf&eiaMhiSUteexrel Moore» Bnuag, 283 
P2d4!8.423. l?8Ka& ! 11—State ex rel Fnzadl 
« H'ghwood Service, lae. 4‘'3 P 2d 97. 203 Kan 
821-Sute V Neison. 502 P 2d 841, 210 Kan 439 
K)—AB Long Mac Co v Cbm. 429 SW2d 391 
Me-€J.S cilad « Sute « Biiuiere, 134 A2d 702. 
703. 133 Me 331 

Maax—Gemv Rivera,82NE2d 216,323Mam 379- 
Mobd Oil Corp v Attorney Gcaenl, 280 NE2d 
406.361 Mms 401. 57ALR3d 1263 
Mb—Mobil Oi! Cerp v Danfonh. 453 SW2d 303 
Moot—CJS.ertedm State V Tnnieh, 267 P2d 641. 

644—State v Cox. 349 P2d 104, 136 Mont 507 
NY—Pbcplev WiniaiiK.n3NyS2dl67.202Misc 
420-People V Cable. 114 N*YS2d 451,203 Msc 
413 

Ohio—Fin; DisctMUit Corp v Cba. 190 N E2d 693. 
IPOmoApp 103 

Or—Cudd V Aacheebrenner. yn P3d 13a 233 Or 
272 

Pa—Com V Cumno, supra, n 2—Com v Laniewski, 
98 A2d 215, Vi PaSuper 245—Com v Lameiv- 
sLi. 14 Beaver Go Leg J 246,af!d 98A2d2IS. 173 
Pa Super 243—Coa v Higy. 38 Lane Rev 47—In 
re Suspemion of License of Clock Bar, Inc, 39 D 
AC2d 625. 83 Diuph 142 
Rl—GoodBiIl Advotisins Co v Elmwood Amuse- 
ipentCorp. 133 A 3d 644, 86 RI 6—Roberts v 
Communications Inv Gub of Woonsocket, 431 
A2d!206 

Tex—Bnes v Sute; 242 SW2d 433, 136 TexOrR 
372—State v Socony Mobil Od Co, Civ App, 386 
S W 2d 169, err ref no rev err—Weswaze, Inc v. 
State, Qv App. 488 S W 2d 844 
Utah—Gen \ Continental Oil Co, 511 P2d 723, 29 
Utah 2d 452 

Wash—State ex id Evans v Biocbeihood of Fneads, 
247 P 2d 787,41 Wash 2d 133-State ex rel SchiU- 
berg V Safeway Stores, Inc, 430 P2d 949, 73 
Wash 2d 339-^tate v Reader's Digest Am'n. lac. 
301 P2d29a81 Wma2d 259,app dism 93SCL 
1927, 411 US 945. 36 LEd 2d 406 
W Va—State v Gteater Huntugtou Theatre Cbip, SS 
SEJd68], 133WVa.2S2-Statev Wammk, 191 
SEld 283, 136 WVa. 128 

W&-CocfrCoh Borthag Cb of Wis v U PoOette, 
App, 316 N W2d 129, 106 Wis2d 162 
Wyo—Williams v Weber Mem Ddch Extension Co. 
Inc., 372 P 2d 412 

ESMIinil aHiiii a af]0 d 

Me—State v Bnaamre, 134 A2d 702. 135 Me 331 

pi«e846 

15. Ala.—Opinion of the JoiOoea^ 397 So2d 546 
lU—GJS. died iiFbopiev Eagle Fbod Cbnteia, Inc. 

202 NEJd 473, 475b 31 El 2d S35 
Neb—State v Oty Pe tt er m e n tGoipu, 250N.WJd 601, 
197 Neb 573 

Or—Oidd v AscbenfaRniier, 377 P2d 13a 233 Or 
272 

Tex—Bnoe v Steteb suprs, a 14 

16, Ga—Wmn-Duoe Stores, lac v Boairiaiht, 133 
SE2d642, IIS GaApp 643 

Uta h ' G ea v. Gontmentel OQ Co, 511 P2d 723^ 29 
Utah2d452 

20. NY—Dtabv NewYothStatelaqacrAntboniy, 
237 N YS^ 633. 43 Mii&2d 833 

Chooiiiig caadWatea by lot 
NY-PentMoorDevoe; 200NyS2d6ia H A.D2d 
602 

21. US— V RKh, supra, a 14—Aasencmi 
Broadcasting Go v US, sepra, n 14—J. C 
MaztmOovp v FederalTMeComamaian, CA. 
242F2dS30 


Ark-Loi«sireth v Cbdc, 220 SW2d 433, 21S Azk 
72 

Cal-Fteple v Canienter. 207 P2d 49a 141 CAJd 
884 

Ga—Boyd v P^gly Wtggly Southern, lac, 133 SE2d 
63a 113 GaApp 628 

Me—Jokmtz v Redtagtoa A Co, 88 A 2d 589, 148 
Me 23 

Md-Sheltoav State. 84 A 2d 76, 198 Md 405. 

A hin Go V Citv of OaciBnatii 135 

NE2d3ia 163 Ohio Si 327— Db Wm Motor Go 

V Bodaufc, 169 N.E2d 660—Fizst Diaeount Corp 

V Cna. 190 NE2d 693. 117 Ohm App 103 

Ftftiedw Bitten heU Mt to coMtto 
US—WcBsv J C FdineyCb.CA.Or 230F2d221 
Futiadv Bitten heU to coM tttH e donee 
Goto—In re laterrqgmones of Goveraor Rcganfani 
Sweepstakes Racm Act. 583 P 2d S95, 196 Cola 
333 

N Y-Stite by Lefkomtz v ITM, lae, 275 N YS2d 
303, 52 Msc 2d 39 

Ohio—Great Athntie A Pac Tea Co v Cook, 240 
NE2d 114, IS Ohio Msc 181, affd 244 N.E2d 
?9a 17 Ohio App 2d 41. afiU 263 N,E2d 78a 24 
Ohm St 2d 170 

23. Ohm—Great Atlantic A Fee Tea Go v Cook, 
240 NE2d 114, IS Ohm Msc 181, aSd 244 
NE2d79ai7CHiioAp|x2d41.aird 265NE2d 
78a24 0hmSt2d 170 

Fa.—GJ,SL dted it Com. V Laniewski, 98 A 2d 213, 
217, 173 FaSnper. 245 

24b Ala—Muigesv Ctty of Btrmmgjham, 36 So 2d 93, 
2SI Ala 65 

raruciuar BBiien mhi io comfiDUO enmee 
Ky-Com v Allen, 404 EW2d 464 
Wash —Sherwood A Robertt-Yakuaai. lae v Leach. 
409 P2d 16a67Waah2d63a 14ALR3d 1411 

Fbten ered 

Ohm—Great Atlantic A Fee Tea Co v Cook, 240 
NE2d 114, 15 Ohm Msc 181, affiL 244 NE2d 
79a 17 Ohm App 2d 41, aRd 265 N.E2d 78a 24 
Ohm St 2d 170 

25. Cal—Faster v Kdler. 96 GdRptr 241, 18 
CJk3d836 

Md.—Shelton v States inpia, a 21 


U.S—J C Martm Corp, v. Fedezal Trade Cnmimasmn, 
CA,242 F2d330 

Ordinarily no element of chance ex¬ 
ists if there is equality of distribu¬ 
tion.^** 

313. Soewthiiig of nbie of pnctaely nne 

Ohm-^Gieat Atlantic A Pae. Tea Co v Cook, 240 
N£2d 114, 13 Ohm Msc 181, afld 244 NE2d 
79a 17 0hmApp2d41.afld 26SNE2d78a24 
OinoSL2d 170 

32. Idaho—Bmddock v Famdy Finanoe Gorp, 506 
P2d 824b95Uabo256 

Ind.—Tmder v Music Opermat^ liie^ 142 N.E2d 6ia 
237 Ind 33 

Ohm-De Witt Motor Go v Bodnatfc, 169 NJE2d 660 
Wash—State ex rd Evan v Brotheriiood of Fiwada, 
supra* B 14 
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34. Aladcw-Morrow v Siita 311 P2d 127 
Gd—Ffaster v KeSer, 96 CalRptr. 241, 18 CA3d 
836 

N.y-Colnmeo v Towaaend, 111 N Y32d 491. 
Ohm—Great Atfaaitic A Fae. Tea Go v Cook, 240 
NE2d 114^ ISfXnoMsc 181, aCH. 244 NE2d 
79a 17 Ohm A|ip2d 41. afld. 263 N.E2d 78a 24 
Ohm St 2d 17a 

Fa-Com v Lamewaki, 98 A.2d 215, 173 PhSaper 
243. 


37. Ala—Matgeav QtyofBicmngbaBi,aHpia,a 24 
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Ohio—Great Atlantic & Pju' Tea Co v Cook, 240 
NE2d 114, 15 Ohio Misc 181, affti 244 NE2d 
790, 17 Ohio App2d 41, afld 2o5 N E 2d 780, 24 
Ohio St 2d 1-^ 

39. Ohio—Great Atlantic A Pac Tea Co v Cook, 
240 NE2d 114, IS Ohio Mae 181. afTd 244 
N E2d 790. 17 Ohio App2d 41. affd 26S NE2d 
78a 24 Ohw St 2d 17D 

40. US—Johnson \ Phinney, CATex, 2IS F2d 
303.306 

AlasLa-Momm % State, 511 P2d 127 
Conn—Herald Pub Co v Bill, 111 A 2d 4,142 Conn 
53 

Pa—Com Laniewski, supra, n 14 
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290, 81 Wash 2d 359. spp dism 93 S Ct 1921,411 
US 945, 36 L Ed 2d 406 

Wtt—Kayden Industnes, Inc v Murphy, ISO N W 2d 
447, 34 Wu 2d 718 

3. Colo —In re Interrogatories Governor Rqardmg 
Sweepstakes Races Act. 585 P 2d 595, 196 Colo 
353 

Idaho—State v Viltege of Garden City, 265 P 2d 328, 
74 Idaho 513 

Ohm—Nadhn v Stanck, 194 N E 2d 81 
Wu—State V Laven, 71 NW2d 287, 270 Wu 524 
Pennisdon to cut badt constitntkmal definition 
Wu—Kayden Industries. Inc v Murphy, 150 N W 2d 
447, 34 Wu 2d 718 

4w Idaho—State V Villi^ of Garden Qiy, supra, n 3 
Md —^Bender v Arundel Arena, Inc. 236 A 2d 7, 248 
Md 181 

Or—Cudd V Aschenbrenner, 377 P2d Isa 233 Or 
272 

5. Prohibition against privnte gambling held 
not Intended 

Fla—Greater Loretta Imp Ass'n v State ex rel Boone, 
234$o2d 665.42 ALR3d632 
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7. Ohm-State v Lisbon Sales Book CO, 200 NE2d 

S9a 176 Ohio St 482, app dism, oen den 85 
set 703, 379 US 673, 13 LEd2d 609 

§ 13. Statutoxy Prohibition 

8. Fla-Statev Appdbaum, 366So2d443 

La.—City of New Orleans v Stone, 58 So 2d 736, 221 
U 133 

NJestate V Labato. 79 A2d 90S, 12 NJSuper 578, 
affd 80 A2d 617,7 NJ 137 
Ohm-State v Schwabu, App. 84 NE2d 768 
Prima fode or presmaptiTe evidence 
Rl-Statt V Tutalo, 205 A2d 137, 99 RI lA 17 
ALR3d482 

9. Ala—Mmges v. Qty of Birmingham, 36 So 2d 93, 

231 Ala. 65 

Ga—Geoigu Real Estate Commission v Warren, 262 
SE2dS7a lS 2 0 aApp 283 
Md—Wilhams v State, 252 A2d 88a 7 MdApp 5 
Ohm—Nadhn v Stanck, 194 NE2d 81 
Pa-Gom V Blythe, 17 Som LegJ 35, revd m part on 
oth gida 115 A2d 90A 178 PaSoper 575 

10. Ga Jackson V SUte, S3 SE.2d 12a 79 Ga App 
149 

Operation of contest by dealer of motor vdiide 
fhO. 

Maas—Mobil Oil Goip v Attoniey GenenA 280 
N.E2d 40A 361 Mass 401, 57 ALR3d 1265 
IL conn—Heiald Pub Cb v Bill, 111 A2d A 142 
Conn 53 

12. Mich^CF Wngley Stores, Inc v Oben, 102 
NW 2d 545. 359 Mich 215 
Or—Cttdd V Aachenbromer, 377 P2d Isa 233 Or 
272 

la ni-Green v Waller, 161 NE2d 8SA 17 Ill 2d 
392 

N H —Boys' Club oTNaahua. Inc v Attorney General, 
444 A2dS4l. 122NH.32S 
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Tev—State v Amvets Post No sa QvApp, 541 
SW2d481 

§ 14. Authorized Lotteries 
Libraxy References 
Lotteries ^4, 5, 9 et seq. 

16. L S -National Football League v Governor of 
State ofDel, D C Del, 435 F Sapp 1372 

N J —Karafa v New Jersey State Locieiy Commwnon, 
324 A 2d 97. 129 NJSuper 49W-IGP-East, Ine 
V Attorney Genenl, 442 A 2d 1044, 182 NJ.S 11 - 
per 562 

Ohm—Jamestown Lions Club \ Smith, 100 N E2d 540 
"Anthfirized lottery** defined 
Fla—Greater Loretu Imp Ass'n v State ex id Boones 
234 So 2d 665, 42 A LR 3d 632 
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17. L.S—Natmnal Football League v Governor of 
State of Del. DCDd, 435 FSupp 1372 

N J —Karaft v New Jersey State Lottery Gommissioo, 
324 A2d97, 129 NJSuper 499 
Ohio—Bedford Sponspark, Inc v Ledie, 155 NE2d 
730 

A state lottery authorized by statute 
IS the only legal lottery in the state, 
and all others are contrary to statute 
and public policy.*’* 

173. N J -commission, 184 A 2d 521,76 NJ Super 
313 

§ 16. -Licensing and Taxing 

22. La.—Oty of New Orleans v Fonyth, 99 So2d 
31A 233 U 981 

Ohm—Nadhn v Stanck, 194 NE 2d 81 

23. Ala—State v Crayton. Ov, 344 So2d 771, oeit 
den. Sup, 344 So 2d 775 

Aggrieved party entitled to review of ndmlnlfo 
trative action 

N Y —Febish v New York State Lottery Control Com- 
misnon. 224 N Y S 2d S2a 32 Mise2d 558 

Initial determination 

NJ—AUendale Fteld ft Stream Ass'n v T.cplnied 
Games of Chance Control 

Review 

N J—Allendale Field ft Stream Ass'b v Lcgalmrri 
Gaines of Chance Gontrd Commission, 184 A2d 
521, 76NJSuper 313 

EUgOiffily Of applicant 

N J-Allendale Field ft Stream Asa'n v T.eplnMid 
Gaines of Chance Control Comnnsson, 193 A2d 
62a41 NJ 209 

Hearing 

NJ—Allendale Field ft Stream As*n v Legalized 
Games of Chance Control Commmon, 195 A2d 
62a41NJ 209 

Initial applicatfoa to commiarion ii proper 
NJ—Allendale Reid ft Stream Ass'b v Legalized 
Games of Chance Control Commnsion, 195 A2d 
62 a41 NJ 209 

Procedm valid 

Od—Temple of Inspned Ltvmg v Dept of Socuf 
Service of City of Los Angdes, 158 CslRptr 81A 
97CA3dS64 

24k Idaho—State V Vdh^ of Garden Qty, 265 P 2d 
32A 74 Idaho 513 

Did not imnnmian from gtite action 
Mo—State ex mf Danferth v Reader'4 Digest Asa'a. 
Inc, 527SW2d3SS 

26. Va—Peny V Com., 156S.E2d56A 208Va.283. 

The refusal of the government to 
issue a wagering tax stamp does not 
estop the government from prosecut- 
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mg for takinj; vbagers in a lottery oper¬ 
ation ‘‘ * 

26J. LS-tS • ahi*.KjCAMd 3'1 Flld :«! 
sen dee tZ SCi ?»2, 3": t S W. 9 LEdZJ 
rea der. 63 SO M 3"^ CS :o 
LEdZd 

Matters relating to the revocation of 
licenses have been adjudicated 

26.10. Mattm held no defcBie 

N V —S‘Sgt >.ncent 3 BtabetU Pnt No fcSOl VF ^ 

\ Sift^e Duifo C-ntrci ConunisnM). 261 \ > S 2d 
6::. 46Mtsc2d 1054 

Efidenee hdd mffieieat to wamat refocatioa 
NY-SV VisaniJ BvadlaPtetNo 8S01VFW 
V Sute Bn^ Ctaotrol Cemmitsioii. 261 N Y S 2d 
6tl,4oMiss2d 10S4 

Revoottiim held sot abuK of discretiofl 
NV-S/Sft ViaentJ Buhellt Post No 8501 VFW 
% Sct» Bps|o CopxFol Conunisviop. 261 N Y S 2d 
61L46V£Bc2d 1CS4 
Rcffaw of rafocadoo hdd wiifed 
NY-Vincent J Butdli P06* No 8501 V.FW v 
State Binigo Centiol Conmanm. 261 NYS2d 
6n.46Mtte3d 1054 

Hettteg 

NY—MuiaenHaitoPOstNo SS31, VFW v Bin- 
go Centctd Onciiusuon 313 NYS2d 463. 35 

§ 17. Regulation of Manage¬ 
ment 

27. N Y »Lecv> v Games Bfanegement Service, 431 
NYS2d658. 105 Mke2d SO mod onoth grds 
4S1 NyS2d 544, 113 Mne2d 164 

SegnlaliODi nre wthrtwrt ye and hire fime of 

bir 

N J—Kan& v. New Jcney State Lottenr CwmBMami, 
324A2d97, 129NJSvper 499 

§ 18. Constitutionality of Statutes 

29. U.S~Fepe v Andemn, DCDd. 205 FSupp 
313 

AIa--Mtmes v City of Bmptagbm, aopia. n 9— 
Maddox v Oty of Bmmngbam, S2 So 2d 164, 36 
AhLApp 9, cert den 52So2d 166, 255 Ala 440 
Fk—Rimn v State, 271 So 2d 115 
Gn^Mxrtmv State,44SE2d562,75GaApp 807-- 
Hemh Sals Cb V Btoodworth, 146 SE2d 275, 
221 Ga. 567—Boyd v Figgly Wiggly Sontbem, 
!iie,lS5SE2d63Q,115CkApp 678 
Ind-State v Nixco. 3M NE2d 152, 270 Xnd 192 
Mo—Mbbd Od Qjtp V Daafbitb. 455 SW2d 505 
NY—FiQBliinia v Gaines Management Servioei, 443 
N,YS3d 323, n0Misc2d970 
Obio-State v Paifcer, 80 NE2d 4901 1» Ohio St 
22—Wolnog WeB Club v Coy of'Akron, 112 
NE2d41 

Tenn^-StalBv Nettop 486 SW 2d 725. 

WailL-SiBlev LaBiM.628P2d829.29WadLAffp 
455. 

EnnptioB of bcMTokirt ofgnbitiOM held 

Ak-^Hodey v Smte. SO SDu2d 433, 255 Ala. 130 
Fh—Oitmer Loretta Imp AsTnv State a id Boone, 
234 So 2d 665,42 A L.R.3d 632 

mumg Ok jonay nciiCBi 
Oin>-Scaiev Lsbon Sales Book Obu. 200 NE 2d 390, 
176 Ofao St 482. app. dm., cert den 85 S.CL 
703,379 US 673, 13LEdJd609. 

ptgfi962 

32. Idabo-Stde V. Village of Ganlen Qty, snpia, n 
34. 

Kan.-atnte v Nehsa. 502 P2d 841, 210 Kan 439 
Ky-OaDV.KflH6ley.476SW2d 626, Cdtden.93 
SO 227, 409 US 912,34LEd2d 173 


..Sute ex re* H^-'-son v Den'T, 245 P2d 140, 
126 Mont SU*e % Tu^v^o. 26" P 2d 641— 
ei **I Sien » Murra>, 394 P2d 761, 144 
Mont 61 

Wash “Stale ex rei Exans x Brotherhood of Friends, 
supra, n 2 

Tex —Tus«\ X Sia«e, Cr, 494 S W 2d 866 

Tax exempt orgaflixatiOB 

Kan—State x Ndson, 502 P2d 841, 210 Kan 439 

However, where the statute permits 
particular exceptions to a geneial pro¬ 
hibition, the distinction drawn between 
nonprofit organizations that may con¬ 
duct lotteries for charitable or civic 
purposes and those that cannot con¬ 
duct lotteries for private gain is consti¬ 
tutionally permissible.^’* 

33.5. NC-State v McCfeary. 308 SE2d 883, 65 
NCApp.l74,afrd316SE2d87a311NC 397 

35. PbUcy gnae not defined 

Tea —Lee v. States 322 S W 2d 260.167 Tex Cr R. 608 

37. DC—Feignsoo v US, MunApp, 123 A2d 
615, aflU 239 F2d 952, 99 USAppDC 331, 
cert den 77 set 1287, 353 US 985. 1 LEd2d 
1144 

Xl-State V Tutalo, 205 A2d 137. 99 RI 14, 17 
ALR3d482 

38. Pooesef OB es presDinptive eddeaee of poe- 
aesiioB kaowiBg^ npheld 

NY—People x Politano, 224 NYS2a 401. 32 
Misc2dS26,nvd on oth grds 23SNYS2d712. 
17 AD2d 503. affd 192 NE2d 271. 13NY2d 
8S2,242NYS2d491 

§ 19. Construction of Statutes 

Where the language of a lottery 
statute is plain and unambi^ous, 
there is no occasion for construction.^* 

40.5, Obio-State v Pappas. 200 NE2d 892, 120 
CKiioApp S3 

41. US—US V Mueller, CA.Tea, 178 F2d 593 
Hawaii—Temtofy of Hawaii v. Sur. 39 Hawan 332 
Me-Jolovitz V Redmgum A Go, 88 A.2d 589, 148 
Me, 23 

Mich-Colemaii v StafCi 258 NW2d 84, 77 Mmh. 
App 349 

Mb—Mobil Od Cocp V Dmfbrtli. 455 SW2d 505 
Mbot-State v Cox. 349 P 2d 104, 136 Mont 507 
NJ.—Luclcy Odendar Go v Cobeu, 117 A.2d 487. 19 
NJ 399. adhered to 120 A2d 107, 20 N J 451 
Ohio—Zeppv CdyoTColiiiiibus, 112nE.2d46 
Or—Cudd V Aacfaenbieaiier, 377 ?J2A I5(L 233 Or 
272 

Tex—HoBmaa v States CtvApp, 219 &WJd 539 
Implied npod statute 
Oa—Maitmv States supia. n. 29 
(2) Other cams. 

NJ—State V Smitb. 121 A2d 729.21 NJ 326 
■*Bela er wiamf 

Gomi-Statev Johmoo, 102 A 2d 359.140 Gann. 560 
StMttte hdd Bot to eppiy to lotteriee 
N Y-state by'Lefkowitzv HM. loc, 275 N Y.S2d 
303, 52 Mae 2d 39 

Gomdiict es detemiBittto of prohibit 
Tcan-Statev Nettop486SW2d72S 
4Z Ga—Martm v. States supra, n 29 
NJ—Lucky Odendar CO v Cbbeo, 117 AJd 487, 19 
NJ. 399, adhered tt> 120 AJd 107, 20 NJ 451 
Ohu-State v Lisban Sales Book CO. App. 200 
NE2d 587, afid 200 NE2d S9a 176 Ohio St 
482. app (torn, oert den SS SLCt 703, 379 US 
673, 13 LEd2d 609 
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44, LS—CJJ5. ated in Amenean Broadcastiqg Co 
V L'S.DCNY, nOFSupp 374, 382, afid. 74 
SQ 593. 347 US 284,98LEd 699 
Conn —State v Harnngton. Cir A D. 223 A 2d 316, 3 
GonnOr 674 

Pa—Com V Paul. Ill A 2d 374, 177 PaSuper 289— 
Com V Bufabni, 186 A 2d 645, 200 PxSuper 85 
**RecoiiI, nototloii, end receipf** 

DC—Buley V US, App. 223 A2d 190 

*%tafl grocer" 

Goon—State V Hamogton, Cir A D, 223 A 2d 316, 3 
ConnCir t>74 

Not to be extended beyond common mennlng 


NJ —Karak v New Jersey State Lottery Gommisswa, 
324 A2d 97, 129 NJSuper 499 
45. Neb—State v Qty Betterment Corp, 250 
N.W2d 601, 197 Neb 575 

48. Md—WiUiams v State, 252 A 2d 880, 17 Md 
App S-Silbertv State. 280 A 2d SS. 12Md.App 
S16 

NJ-Statev Soto. 290 A2d 739, 119 NJSuper 186 
WVa-State v Wasnek, 191 SE2d 283, 156 WVa. 
128 

49. Tex—Haffinan v Stale, supm, n 41 

50. US—US V Bianco, DCPn, 103 PSuppi 867 
Hawan—Temtocy of Haxnu v Sur, supra, n 41. 

53. Qd—People ,v Jones, 39 CblRptr 302. 228 
CA2d74 

Lottery statutes have been held inap¬ 
plicable to foreign lotteries.*** 

533. Csl-People v Jones. 39 QdRptr 302, 228 
CA2d74 

§ 20. Offenses within Statutes 
Library References 
Lotteries k» 6 et seq., 20 et seq. 

55. US—Fepe v Anderson, DCDel, 205 FSupp 
313 

Hawan—Territory of Hawan v Sur, supn, n 41 
NY—People V Bunis,207 NYS2d 762,23 Mise2d 
636.app dism 202NYS2d 1010,10AD2d809 
Ohio—Oty ofOoIiiiiibiis V. Barr, 115 NE2d 391, 160 
OhioSt 209 

Px^-Gom V CiMUO, 79 FX Dot ft Co. 435.13 Mon¬ 
roe LR 92. ISSomLcgJ 341, 32 NorthQ> 328 
umiBt contruiug 

Or—Oidd V Aaehenbrenner, 377 P2d 150, 233 Or 
272 

57. US—US V Bunco, supra, n 50 
Ga^MiIIer v State, 74 SE2d 108, 87 Ga App. 408 
lod-State v McNuhy, 92 NE2d 839, 228 Ind 497 
NJ—Lucky CUeudar Go v Cohen. 115 A 2d 603, 36 

NJSuper RXL revd on oth gtda 117 A2d 487, 
19 NJ 399, adhered to 120 A 2d 107,20 NJ 451. 
N.Y—People V Fbllaek, 120 N YS2d 363, 204 Miae. 
64 

Segnmte nnd dtattnet ofibow 
NH^-State v Donovan, 84 A2d ^ 97 NK 190 
Not fedeml crimo •• ondi 
US—Cby V U3. CAGa, 239 F2d 196—U3 v. 
McCOnmek. CAInd, 442 F2d 316 

58. Cel—People V Jones, 39 Gd.Rptr 302, 228 
CA2d74 

NJ.-8iatev Rucker, 134 A 2d 409.46 NJ Sopgr 162 
(2) Other am 

U&—US V Banco, supiB, n 30 
m-People V. Boriowa. 162 N R2d S90,23 m App2d 
318 

NJ-State V Suns, 322 A2d 809. 65 NJ 359, 95 
A.LR3dS83. 

59. NJ—State V Gattlntg, 230 A 2d 157,95 NJ5n- 
per. 103. 
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Tenn-^tev Netto, 486 S W 2d 725 
W Va -^tate v Greater Hunimgton Theatre Corp. SS 
SE2d 681. 133 WVa 252 

61. US—Pepe v Anderson. DC Del* 205 FSiipp 
313 

Ga—Goldarire\ State.63SE2d44S.83GaApp 249 
Mich—Society of Good Neighbors n Van Annrerp. 36 
NW 2d 308* 324 Mich 22 

Wash —State ex rd SehiDbeig \ Safeway Stem, Inc, 
450 P2d 949, 75 Wash 2d 339 
WVa—State v Greater Huntmgton Theatre Coip, 
sui»a. n 59 

Record of a bet or wager 

C onn —State v Johnson, supra, n 41 

SalHiig [Jaw 

Old—Krdibid v State ex id Harrod. 378 P2d 768 
Tiicfinaing of pinball marhinee as not hyHghig 
violation 

WVa-Stale v Wassick, 191 SE2d 283, 156 WVa 
128 
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66. US—US V Camam DCFU^ 362 FSupp 
107, affd. C A. 491 F2d 748, 751 
Dd—Pepe v State* Sup, 171 A2d 216* 3 Storey 417, 
cert den andapp dam 82SQ 14S,368US 31, 
7LEd2d90 

Ga—Huff \ State. 59 SE2d 43. 81 Ga.App 461— 
Goldwire V States supra, n 61 
Mass—Coin v Macomber, 130 N E2d S45, 333 Mass 
298 

Mo—State v Humphrey, 217 SW2d 551, 358 Mo 
904 

Enentfab of crime of operating policy estab- 

NY—Peoplev Uhsano, 239 N YS2d 983, 18 AD2d 
432 

68. Ohm-Oty of Columbus V Barr, MINE 2d 593. 
revd onoch grds 115NE2d 391, 160 Ohio St 
209 

Profit an essential etement 
Ohio-Loderv Qty of Canton, Ill NE2d793 
**OwB profit” 

Ohio—Vetenua of Foragn Wan v Sweeney, 111 
NE2d 699.afid, App lllNE2d706 

69. POnessioaortidBetB 

Ga.—Anold v State, 69 SE2d 615, 83 QtApp 366 

70. Mont—State ex id Olsen v Qowb Qgsr Stores 
220 P2d 1029, 124 Mont 310 

74. Conn-State v Johnson, 102 AJd 359, 140 
Conn 560 

NY—People V Pienon. Ill NY.S2d 39. 279 App 
Div 509 

Winning or loalng money not element 
Tex-Smdair v Stnte, 261 SW2d 167, 159 Tex.Cir.R 
35. cert den 74 S Q 20, 346 U S. 8301 98 L Ed 
354 

Statute construed 

AbL-Snuth v State; 136 So2d 907, 41 AlaJ^ 487, 
cert den 136 So 2d 911,273 Ala 183 
Goon-State v Plant, QrAD, 174 A2d 339. 22 
Goon Sup 436, 1 Conn Cir 76 

"Policy ptayinsf* defined 
Conn—Avoo Coip v Preteska, Snper, 174 A2d 684^ 
22 Conn Sup 475 

"Numbers slip” defined 
Pa.—Com V LaCsmen, 186 A 2d 63; 199 PB.Super 
348, cert den 83 set 1697, 374 U.S 808, 10 
LEd2d 1032 

Statute held valid 

RI—State V. Scom. 248 A2d 327, 104 RI 683 
Viability of bet immaterial 
Rl-State V Sootti, 248 A2d 327, 104 RI 683 
Unlawftd pmpoae 

RI—State V Scotti, 248 A2d 327, 104 RI 683 


75. NJ—State v Chmtion, 3S6 A 2d 446; 158 NJ 
Super 450 

Teim—Van Pdt v State, 246 SW2d 87, 193 Tenn 
463 

Place where oflhnse coaunitted 
Mo—Qty of Si Loaav Gavm, 222 S W 2d 531—Qiy 
of St Loins V Ga%m, App, 222 SW2d 536 

76. Ky —Hardy % St Matthew's Coonmarnty Center, 
240SW2d 93 

pi^865 

80. N.Y—Fteple « Breomfidd. 244 NY.S2d 542. 
40 Mae 2d 993 

Statate not violated 

NJ—State V AwQo, 221 A2d 40, 91 NJSiiper 457, 
cert den 87 SCI 2106; 388 US 913, 18 L.Ed2d 
1351 

81. Proof required 

Md—Wdluuns v State, 252 A2d 88a 7 MdApp 5 

"Owner” construed 

Md—Williams v State, 252 A2d 880, 7 MdApp 5 
N J—Sute V Soto, 290 A2d 739, 119 NJ Super 186 

82. in—Ftaple V Claih, 137 NE2d 820, 9 ni2d 
400 

Md—Yaneh v Sute, 93 A2d 749, 20! Md 296 
NJ-Statev.Labato.80A2d6t7,7NJ 137-Stetev 
Rncker, 134 A2d 409.46NJSiiper 162 
NY—Peoplev Csccavone, 116NYS2d 786—People 
V Pditano* 224 NYS2d 401, 32 Mac2d 526, 
revd 00 oth gids 235 NYS2d 712, 17 AD2d 
503, affd 192 NE2d 271, 13 NY2d 852. 242 
NYS2d491 

"Cbstodfen” 

Conn —State v JcAnson, siqira, n 74—State v Jiminez, 
172 A2d 199, 22 ConnSnp 34a 1 GoimOr 
16-<Sttte V Ragozzino. Or A.D, 178 A 2d 869,23 
Conn Sup 181, 1 Conn Or 166 

Statate constmed 

NJ.—State V Brown, 171 A 2d 15.67 NJ Snper 450- 
Sutev Mdamed.226A2d636,93NJSiiper 573. 
afict in pan, revd in put on oth grds 240 A 2d 
161, 51 NJ 303—State v Oattlm^ 230 A 2d 157, 
95 NJSuper 103-Sute v Purdy, 240 A2d 161, 
51 NJ 303 

NY-Peo|dev Lalb. 186NYS2d 262, 5N Y2d 536. 
158 N E 2d 839-People V. Williams, 223 N Y S 2d 
474, 10 NY2d 382, 179 NE2d 487—People v 
Toira. 233 NE2d 282. 21 NY2d 49, 286 N Y. 
S2d 264. 

Tex—WiDiamsv Sute;264SW2d731, lS9TexCrR 
487 

Actaal or c on st nic t i vo pneintiim 
ni—Feopk V Jackson, 176 NE2d 803, 22 D12d 382, 
cert den 82 SQ 60a 368 US 985, 7 L.Ed2d 
323 

Md—Wdhams v Sute, 252 A 2d 88a 7 MdApp 3 
*^ntaal tip sheeli” at sndi not indoded 
Micfa—People v Locnccfaio, 129 NW.2d 856. 373 
Midi 490 

Printer held not gnflty of ofibnae 
NY—People V Rodngnez, 267 NYS2d 304, 49 
MBc2d 324* 

Disfiact olIbBee 

NJ-Sute V Sidiert, 315 A2d 718, 126 NJ.Siiper 
534 

83. Md-Rncker V. State; 76 A2d 572, 196 Md 334 

84. m—Peoplev Edge; 94 N.EJd 359,406 m 490 
bid—Brooks v Sure. 231 N.EJd 816; 249 Ind 291. 
NJ—Stttev Labato, supra, n 82 

Tex—Wdbamsv Sute; supra, n 82. 

OwDsrdibi or qualified properly rW not re¬ 
quired 

Rl-Sttte v TbUlo. 205 AJd 137, 99 RI 14, 17 
ALR3d482 

PoeNssioB of any recordi 

DC—Baileyv US, App. 223 A2d 19a 
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aoniiv fioinM 

DC—Bailey v US. App.. 223 A.2d 190 

85. N J-Sute v Snow, 391 A 2d 478, 77 NJ 459 
NY—People v Broomfield. 244 NYS2d 542, 40 

Mise2d993 

86. DC-Oement v US, CA. 208 F2d 46. 93 
USAppDC 154 

PoeMMioB is malnm probibitam 

Md—Wdhams v State. 2S2 A2d 88a 7 MdAppu S 

87. DC—Ferguson v US, DCMunApp. 123 
A2d 615. aim 239 F2d 952, 99 USAppDC 
331. een den 77 SQ 1287, 353 US* 985, 1 
LEd2d 1144 

89. US—US v Bhuioo, supra, n SO 
Gonvidfon on exp ir ed dipu 
Ohio—Qty of ColiiinbiB v Ony. 129 N E.2d 857, 98 
Ohio App 464, app dism 124 N£2d 724, 162 
Ohm St 592 

However, a live lottery is not essen¬ 
tial as to adier offenses under lottery 
statutes."* 

89J. Fla—Holhday v State; App., 104 So2d 137 
9a Imiocent peiaons held not libfale 
Ohm—Sure v Lisboo Sales Book Go, App, 200 
NE2d 587, affd 200 NEJd 59a 176 Ohio St 
482, app dism. oen den 85 S Q 703, 379 U S 
672. 13 LEd2d609 

Knowledge or intent 

<2) Knowledge without active portieipetian not of¬ 
fense 

NH-Sute V Cnttuig, 317 A2d SS3, 114 NR 200 
9L US—US V Mudler,siqn, n 41—Ch^v US, 
CAGa. 239 F2d 196-US v De Jesus, CA 
NY, 289 F2d 37. oert den 81 SQ. 1924, 366 
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NY—People V Santon. 233 NYS2d711 
Ofao—Stete V Young, App, 185NEJd33,app dam 
189 NE2d 131, 174 Ohio St 329 
Tex—WilhaiiBv Stete; 314 SW2d 306,166 Tex Or R 
368 

Deaei^lion of articles; plaee of concealment 
il} na.—B!ien \ Stete; App^ 109 So2d 382 
NJ—In re 301>317 Omton Ave. Newarh, NJ^ 113 
A2d20S.35NJSnper 136 
(3) Other matieis 

Md.-Genteuv Stete; 270 A 2d 331.10 Md App. 322, 
oevt.den 91 SQ 2191.402US 1009,29L.Ed2d 
431 

InarfXkient aflUaftt 

US—US V Onmn, DCPfe.. 225 FSnpp 161 
Dd-Stelev Woe, Super, 284 AJcT292 
DC—US V LaiifrCA.439 F2d628. 142USApp 
DC 118 

Fb—Bonegov Stete, 62 So2d43-Willnun v Stele. 
App, 187 Sold 913 

Md—KaB V State; 247 A2d 548. 5 MdApp 394 
Maab-Com v Dno. 211 N E 2d 22A 349 Mm. 583 
NJ—State V Buindhio; 188 A 2d 401. 39 NJ 272— 
Stete V Monarty, 189 A2d 210, 39 NJ 502 


Probable canse 

Lh—LS % SkhAanr, DCPa, 234 FSupp 9M— 
LS » Bbker. DCPa 24* FSupp Z**: aFd, 
C A. 364 F:c *07. cert Jen eT SQ 596, SnS 
US 9>* rL£d2d4is—LS % Pihe.CAAla 
123 F 2a "34. -eh der 525 FM 1407, cen dn 96 
SC; 2226. 426 L S 906.49 L Ed 2d 837 
C&i —Peup’e % Bronn, 66 Ci! Rpr 623, 259 C A 2a 
663 

Del —Mezeateste > S*ate, 166 A 2d 433. 3 Storey 
145—States Rite Super 254 A 2d 292 
DC-L S « Sen>. CA. 463 T2d 1278. !SC LS 
AppDC 187 

Fla—Perez v State. 8! Sr 2d 20!—Espsnok v StttA 
82 So 2d 601—Tenaaecee v StatA App, 115 So 2d 
584—Suero v StatA App, 248 So2d 219 
Ga—Tbood V SuiA 160 SE2d ^68, 224 Ge 121 
in— People « Outman. 230 NE2d 879, 35 IHld 
265—Peopte * Dillon. 256 NE2d 451, 44 III 2d 
482—People V Bder, 276 N £ 2d 83, 2 Ill App 3d 
135—People % Jonnsca, 284 N£2d 692, 3 R1 
App 3d 948 

Md—Fleming V StatA 92 A 2d 747,201 Md 145—Da¬ 
vis V StatA 109 A 2d 77A 20S Md 552—Hender- 
fonv Stete.22t A2d76.243Md 342-Gate»ood 
s Stete. 224 A2d 677, 244 Md 609t-Katei v 
SutA 284 A2d 651, 13 MdApp 688 
NJ—In re 301-317 amton Ava, Ne»ark, NJ. ui- 
pn—Ap;^ic«icp of Berhn. 117 A 2d 610; 19 N J 
522—State v Gandiosi. 235 A2d 68a 97 NJSo- 
per S6S-Stete v De SunoM, 288 A2d 849, 60 
NJ 319-Stete v Monarty. 338 A 2d 14. 133 
NJSuper 563 

NY-Peoplev Sontb, 234NE2d46a21 N Y2d 698. 
287 NYS2d 425—People v GaOellA 407 NY 
S2dS29. 64 AD2d7I6 

Pu—com % Payton, 243 A 2d 202. 212 PhSuper 254 
Va—Tn-Pharmacy.liic v US.. 127 S&2d 89. 203 Va 
723, cert den 83 SQ 542, 371 US 962, 9 
LEd 2d 509 

Place of search 

Md—Flenimg % State, sapn—Wilhams v Stete. 182 
A2d 783. 229 Md 329, cert den 83 SQ 1527, 
373 US 925, IOLEd2d424 
Tex-Gnilciy v StatA 327 SW2d 585 
Va.—Garrett % Goai,205SE2d6S3, 215 Va 55, cert 
den 95SQ 1394, 420 US 973, 43 LEd 2d 652. 

Probable caaae ftir learcli w a nr aat not eetalh 
lidied 

DC-US V PnoA DC. 149 FSnpp 707 
Fa-Cbm V Supfo, 302 A2d 357, 223 Pa.Siiper 
513—Com V Emer, 312 A2d 398, 455 PA 320 

Search illsgd dne to lack of warrant 
US.-Siimv US,CATean.249 F2d39. 
NJ-Stetev Wanen, 180 A 2d 206; 73 NJSuper 447. 
Affidnrit hdd snflkient 
US.—Rofamon v US, CLAGu. 325 F2d 880-US 
V Jol»soo,CAFlB,412F2d906-US v. Perez, 
DCNY„343F.Supp 682 
Del—Domon v. State; 293 A2d 575 
DC—Ray ▼ US, App, 288 A 2d 239, 168 Tex GrR. 
33S-Kcnip V State; 327 SWOd 589, 168 Tex 
O'R. 346 

DC-;US V Berry, CA, 463 F2d 1278, ISO US 
AppaC 187 

Fla—PiMila V ^atA App, 188 So2d 388-Stete v 
Lewm, App, 223 So2d 170—Whnnam v StatA 
App. 303 Sold 397 

Ga—HaBv. State. 149 SEJd 175,113 Gi.App 587— 
Baker v State, 206 SJE2d 381, 131 GaJ^ 650 
m— People V Dillao,2S6NE2d4Sl,44IIL2d482- 
Feo^ V Peevy, 274 N£2d 892, 1 JlLApp3d 478 
Md-Scarhoroogh v. State, 238 A2d 297, 3 MdApp 
208 

Mob—People V. Oofidd, App, 154 N.W2d 673, 8 
Mich App 428 

NJ-Stete V Boyd. 209 A.2d 134; 44 NJ. 390 
N.Y-^>eoplev MeiR^,238N.yS2dS31,38Mttc2d 
403-Peo|ilev FeiiA27SNYS2d843.18N.Y2d 
837, 222 NEJd 604 

l>la-Gam.v MobIa 329 A2d 836; 459 PA 49S 


Validity 

Conn —Stete v Femgno. 256 A 2d 795, 5 Conn Or 
46S 

U —People V Fergimm, 365 N E2d 77, 7 llLDec 792, 
47 Ill App 3d 654 
Md—Dav» V SutA supra 

Mass—Cbm v Laudate, 186 NE2d 398, 345 Mass 
169, cert dam 83 SCt 947, 372 US 951, 9 
LEd 2d 976 

DefcripdOB held aafficlent 

Fla—Brown v State; App. 184 Sold 69! 

Md-Gnflln « State; 194 A 2d Sa 232 Md 389 
NJ-Stete V Aiello, 221 A2d 40, 91 NJSuper 457. 
cert den 87SQ 2106; 388 US 913, 18LEd2d 
1351 

Pa-Com V Fwnm, 193 A2d 119, 202 PaSuper 88 

Partial invalidity 

Pa—Com V Ftermi, 195 A2d 119, 202 PASiqier 88 

Scope of search 

Del—State v Wba Super, 284 A2d 292 

Uniawftd search 

NJ—State V RoccaseccA 328 A 2d 35, 130 N J Super 
585 

Reasonable seboire 

Ga—Logan v State; 219 S.E2d 615,135 GaApp 879 
NC-State v Duwsoa 209 SE2d 503, 23 NCApp 
712, cert den. 211 SE2d 798, 286 NC 417 

75. Fla—White v StatA 47 Sold 863—Shaw v 
State, 53 Sold 772 

Wb—S tate V Mier, 33 N.W2d 196, 254 Wb 180 

Affidavit held suffident 

Gonn—Stete v ProeoA QrAD, 260 A2d 413, 5 
Conn Or 637 

Del—Mezutesta v State; 166 A2d 433, 3 Storey 145 
NJ—State V TanablA 198 A 2d 811,83 NJSuper 40 
NY—People v MoDtenan; 229 NYS2d 677, 34 
Mac 2d 624 

Tex-GnRey v State. 327 S WjSd 585, 168 TcaQR 
338 

76. Cal—People v. Rdl, 269 P,2d 244, 124 CA2d 
802 

U—Cobb V FhHimay. 34 So2d 412. 213 U 167 
Pa—Peuoon of AndrewA 103 PLJ 345 

{ 30. In Absence of Statutoiy Prohi¬ 
bition 

Library References 
Gorbm on Contracts §§ 127, 
1487. 

page 879 

82. Mieh-Golemuiv Stete28NW2d84;77Mieh. 
App 349 

N J—Pmeifo V Nwvca 259 A.2d 92a 108 NJSuper 
51 

PU—Obcheftkyv -nmeaPub Cb,23D ftC2d73.43 
£ne85 

Tex —CBtilhga v. CmeiA 414 5 WJd 424 
EaforeesibiUly of contnet betw e e n arinor and 
adnlt 

NY—FUndo hy PUndo v FemamleA 483 N.YSld 
162, 127 Mac 2d 224 

Assj g mnrot of priae namey 
NJ—McCabeV DueetorafNewieney LotteryGoai- 
manaa. 363 A 2d 387, 143 NJSuper 443 

NceiiseBoa 

NY—Leevyv QmwsM aaegementSerm,451NY 
S2d 544; 113 Mac 2d 164. 

83. Contest rales 

Mich-Cdemen v Stete. 258 N.W,2d 84; 77 Mteh 
App; 349 

Utah—Walteis v Natmal BevengcA Inc, 422 P.2d 
524; 18 Uteh 2d 301 

EiBitoUe flBhli to proensds 

RY-Mmahi v. Mizmia, 293 NY&2d 964; 57 
Mae 2d Iffil. 
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§ 31. Under Statutory Prohibition 
Library References 
Lotteries ^12 et seq. 

86. Ark—Shuffidd v Raney, 287 SW2d S88, 226 
Ark 2 

Fla—M Uppucott Mong Inv Co of Fla v ChU- 
dreas, App, 204 So 2d 919—Bond > Koioot Ima> 
planetaiy. Inc, App, 246 So2d 631, app after 
ranand 276 So 2d 198-Frye v Taylor, App, 263 
So 2d 83S 

Ga—Dumasv Todd,92SE2d 265,93GaApp 540— 
Dennis v Weaver, 121 SE2d I9Q, 103 GaApp 
824, affd 122 SE2d 571. 217 Ga 448 
Wash—Shemood A Roberts-Yaknna, Inc v Leach, 
409 P2d 16a 67 Wash 2d 63a 14 ALR3d 1411 

87. Ga—Dennis v Weaver. 121 SE2d 190, 103 Ga 
App 824, affil 122 SE2d 371, 217 Ga 448 

Tex-Gasulhya v Camero, QvApp. 402 SW2d 265, 
afid,Sap.414SW2d424 

88. US—Stolz-Wieks, Inc v Commercial Tdevisioo 
Service Co, CAInd, 271 F2d 586 

Ga—Boyd v Figgly Wiggly Southern. Inc, 153 SE2d 
63a 115 GaApp 628 

The rights of a property owner not a 
party to the lottery wfll be protect- 
ed.“* 

90.1. Ark-^nfRdd v Raney, 287 S W 2d 588, 226 
Axk 2 

92. Tex—Castilkgav Camero, QvApp, 402 SW2d 
265, affd. Sup, 414 SW2d 424 

§ 32. — Between Parties to Lot¬ 
tery Generally 

93. US—BeDv Health-Mdr,lnc,CAU,S49F.2d 
342 

Ark-Shuffieldv Raney, 287 SW 2d 588, 226 Aik 2 
Conn—Cbtto v Martinez, 217 A2d 416, 26 Conn Sup 
232 

ni— Gm V Waller, 161 NE2d 858, 17 mid 392 
Tex —GastiHeia V Cunen, QvApp. 402 SW 2d 265, 
affd. Sup, 414 SW 2d 424 

Utab-Geis v Contmental Od Co, 511 P2d 725, 29 
Utah 2d 452 

PSrticiilar relief hdd niumdlable 
(6) Other cases 

Cal-Holmes v Saunden, 250 P2d 269, 114 CA2d 
389 

Ga—Dumasv Todd. 92 SE 2d 265,93 GaApp 540- 
Demus v Weaver, 121 SESd 19a 103 GaApp 
824,affil*122SE2dS71, 217 Ga 448 

Where there is no statute or rule of 
law whi^ prohibits the holder of a 
winning lottery ticket from receiving 
and retaining the proceeds paid volun- 
taiily by a lottery without le^ action, 
a promise to share any winnings &om 
a particular lottery constitutes a le^ 
consideration for a reciprocal promise 
and may be enforced in a particular 
jurisdiction although a lottery may be 
prohibited thereiiL^^^ 

935. Irish sweepstakes 
Midi—Mdlerv Rndikopf,228NW2d 386,394Mich 
83 

page 880 

95. Goon—Onto v Martuiez, 217 A.2d 416, 26 
GonnSup 232 

Wyo—Wilbams v Weber Mesa Ditdi Extensioa Co. 
Inc, 572 P2d 412 

98. Ga—Kdly v Banda. 157 SE2d 782, 116 Ga. 
App 421 


However, an ongmal purchaser of a 
ticket for an ille|^ lottery who sells 
the ticket to another has been held 
entitled to relief where the subsequent 
purchaser induced the contract by 
makmg fraudulent representation’ 
Likewise, an individual who purchases 
an interest in a prize in an illegal lot¬ 
tery where the transferor took void 
title from the ori^nal purchaser, is not 
a good-faith purchaser entitled to pos¬ 
session.^ 

15 Ala—Younddood v Baiky, 459 So 2d 855 
LIO Ala—Youngblood v Bailey. 459 So2d 855 

§ 33. — Right of Ticket Holders 
to Recover Money Paid 

4w NY—Vakntmv E]DianoUPicnsa,427 NY 
S2d 185, 103 Misc2d 875 
Fafinre to stole esnse of aetton 
Fa.—Madara v Com., 323 A2d 401, 13 FaCmwhh 
433 

5. Conn—Zttk v State, 434 A2d 986, 37 CoonSup 

88 

N Y —Fujahuua v Games Management Services, 443 
N YS2d 323, 110 Mise2d 970 
Oiie> 7 ear tine limxtotioB on preseatation of 
prize rtoiw 

Fa—Madam v Com, 323 A 2d 401, 13 FaCmwlth 
433 

6. Ga—Boyd v Pig^y Wiggly Southern, Inc. 155 

S£2d630, 115 GaApp 628 

7. PX.—Madva v Com. 323 A2d 401, 13 Pa 

Cmwlth 433 
Striedy constnied 

NY—Geplanv New York Sute Dept of Taxation and 
Finance, Diviaon df Lottery, 2M N E 2d 251, 32 
NY2d 134, 343 NYS2d 352. 

RI—Finch V Rhode blend Graoen Ass'n, 175 A2d 
177, 93 RI 323 

IhnsactioD hdd not *^atteK 7 ^ witirin canteni- 
platioB of atotote 

RI—Fmdi V Rhode Island Graoen Ab*d, 175 A2d 
177, 93 RI 323 

§ 34. -Between Parties to Col¬ 

lateral Transactions 

page 881 

14. Ga—Bloodworthv Gay, 96 SE 2d 602,213 Ga. 
51. * 

15. Ga—Bloodworth v Gi^, 96 SE2d 602, 213 Ga 
51 

23. EvMcnce 

Mc^olovitz V Redmgton ft Go, 88 A2d 589, 148 
Me. 23. 

24. UccBSfaigof^takiiigi^ 

(2) RI—Goodwill Advertising Co v. Elmwood 
Amusement Corp, 133 A2d 644, 86 RI 6 

(4) ftinlen of proof 

RI—Goodwill Adveitismg C& v Elmwood Anmae- 
ment Ctaip, 133 A 2d 644, 86 R L 6 

(5) Juiy quesooDS. 

RI—GoodwiD Adverdsmg G6 v Ehnwood Amuse¬ 
ment COcp, 133 A2d 644, 86 RI 6u 

25. Gonrt wobU aonm iarisdktffm 

SC—Ndson v Biyant, 220 SEJd 647, 265 SC 558. 

§ 3e. Exceptions to Roles 

page 882 

34w Ky—Hardy V St Maithew*s Commiiaity Center, 
240SW2d95 

35. Tex—CmoIlgav.GBmera, QvApp, 402 SW 2d 
265. aSa. Sop. 414 SW2d 424 


LUMEN 

p«ga ms 

36. Ky —Hamy v Si Matthew's Commumty Center. 
MipiB, n 34 

pegeSSS 

LOLD. 

3. Loud aad offenaiTe 

US—Karp V Gtilms. DCNJ., 310 FScgip 627.637 

LOVE. 

7. Acts cstohHshtng love 
The bmie acts estahlishmg kive are kmdnciM. oonnd- 
eratun, understanding, patienoe, laciifioe or suffennoe; 
if neoeKSiy, and certam words and physmal acts and 
demonstmtiona which constitute tividace of afibebon— 
Bunger V Bnnger, 90 NW2d 1. a 249 Iowa 938 

LOVER. In one sense, a param¬ 
our.^* 

750. NYw-Bcfgmaiin v Jiciofaa, 157 N.ys.2d 5a 
51 

LOW, LOWER» and LOWEST. 

Phrases 

Low. 

9. La—CJ5. qaotad in Oliver V Qty of Shreveport, 
App, 169So2d 1,2 

10. La.—CJ5L qaoiad la Oliver v. Qty of Shreve¬ 
port, App, 169 So 2d 1. 2 

11. La.—CJJS. ^oiad to Ohver v Qty of Shreve¬ 
port. App, 169 So 2d 1, 2 

Lower. 

14, La—GJ5. qaoled hi Oliver v Qty of Shreve- 
poit, App., 169 So 2d 1, 2 

Other phrases: 

18. Phrases cBiployiiig‘W* 

(4) ''Lew Blass" see Man, 55 CJ S p 980 note 51 

pegs 884 

LOWBOY. In one sense the word 
“lowboy” means a low trailer.*** 

1850. Tex—Hernandez v H. S Andencn Thicians 
Co. QvApp. 370 SW2d 909, 910 

LUCRATIVE. 

"Lncntive” means yiddmg gam or profit, prafitahlc; 
or hearing or yiddmg a revome or salsiy—Willis v. 
Poets, Tex, 377 S W2d 622,626. 

pegs 885 

LULL. As a verb, to intentionaUy <& 
sarm one, or to lure, beguile him into a 
position or situation in order for the 
actor to gain an advantage by reason 
thereof.^* 

445a NY—Appliottioa ofTtmioiiiit Glothhig Qx, 
112NYS2d814, 815 

LUMBER. 

Lumber yard. 

46. Ala.-Statev Han,178So2d 518,519,278AhL 
359 

LUBIEN. The space in the interior of 
a tubular structure, sudi as an artery 
or the intestine.^* 

485a Stedman MD. 

Of IB irteiy 

The interior space or bbod coodiut of an artery is die 
*liinien**—Howdl V ChaifcsH. Bacon Co, DC-TewL, 
98 FSnpp 567 



LUNCHEONETTE 

tag*M5 

LUNCHEONETTE. 

64. 1« New VbA Otj *n« »*Tii ''urcjir neite' ‘'es 
BstfM'xed a ditt ncsue nneaajng as a pract wKera 
und«XhM&, vifahi«, p-e^a’vd ir4 'one aeJ 
RkH-alcrln'.. beverages axe -lened —Wrew s 
%lB>(>'«er Doughrut C'lp. IJO \ 'i S 2d 264 
2bH—F uIwas Ccrj» v L«?dt Drug Co, 148 N Y 
S2iZ22, :3a. zr, l M^*c 2d 52-’ 

65. NY—Fuiwaj Coxt v Ligge^ Drug Co. !4^ 

N ^ S2d 222. 22", 1 Misc2d 52* 

Sfasnirl} expresKd 

1 1» The iLncheanerie siipplies a I'ght meal or uuck m 
C(r.:r«dLstEictioa io a full ssppM or finished xn 
a reiUurant —'Rc»s « Ma>rji*er Doughxibx Carp, 
supra, n 64 

iZi "Luocbeooetse” .s a tcr>*i applied to place for 
scnirg of light lunches, a p*ace wnera sandwiches, 
salads, qiiick!> prepared hc« foods and non-aleohoSie 
beverages arc served—Harper Su»eiscrs. Inc v Sar- 
dabRcidt>.Ccrp 242NYS2a50? 504,40Mise2d6 

LUNCH; LL^THEON. 

66 . NY—Wens V Mayflower Doughnut Corp, su¬ 
pra, o 64 

67. N Y—Weiss V Mayflower Dougliaut Carp, 130 
NYS2d 264, 268 

ioKb wtgM defined «i 

NY-Dnudeer v Frawa. 219 NYS2d 680. 681, 31 
Mac 2d 469 

Lunch counter, 

69. NY—Dniclerv Fnsina, 219 N YS2d 68a 681, 
31 Misc2d469 

LUNGE. 

70. Snddntihrafi 

Maas—Feloqiini v Robert Northndge Funutnre Co, 
178 NE 2d 495.497,343 Mass 317 

LURCH. 

p«e«*7 

73. Mo—CJ jS. qpnlad in Dundeer V St Loua Pub' 
he Sennoe Co, App, 241 SW2d 64^ 68 

StadMj e gpreeeed 

(t) The ongm of the word **luirii” » obaciRC^ but it 
IS defined by kuLo-gnphen as a sadden roll ofn ship 
to one side, the swaying or staggering raovenent to one 
side,aBofadiuidbenniaii—MeOurty V Tnasoantnen- 
tal A Wratem Air, CCAIU, 167 F2d 406. 410 

74w SfanOarfY defined 

(1) "lunch** neaBs to roQ or sway suddenly to one 
nde—Duneker v St Lous Piddie Servioe Co. Mo 
App,, 341 SWJkl 64, 68 

(2) To loD or sway suddenly to one snie. as a ship or 
a drunken tnaii—Wnght Gootraedng Go v Walkr, 81 
SE2d 541, 545. 89 Ga,App 827 

76. StadM^ defined 

dneetnn—McGuny v. YnwH^KOtal A Westan 
Av. supra, n 73 

LUBE. 

77. US—Henwg v. US, CAWisIl, 258 

F2d 197, 198 

(1) A "hue" in the senu of a decoy, s a tangible 
pndaa whteh can be purchased—Warner Bras Go v 
JaaOBB, Inc, DCN Y., 130 FSopp. S31,533 

U3-HemagMagicV US.,CAW»h.2S8F2d 197, 
198 


LURKING. A word of accepted defi¬ 
nition, r6a6ocabI> understandable to 
the ordinary person.'*^ Although it 
may have a primary connotation of hid¬ 
ing or concealment,’'■’ it equally con¬ 
notes a persistent presence or furtive 
movement in a place’*** 

7B.50. Miot — Sta»e v ArnMirorg. 162 N W 2d 357, 
360. 242 Mmn 39 

7$J51, Mum —Stale v Annstrong 162 N W Id 357, 
36C. 2h2 M'rni 39 

78.52, Muir —Si*!!® * Arustrong, 162 N W 2d 35**, 
360. 282 Mnir 39 

LUST. Sexual desire, as a violent or 
degrading passmn. 

Ill—People % Ostrawvlu. tO NEJd 89. 93, 334 Ill 
App 494 

LUSTFUL- Provocative of lust 

ill —People V Ovtrowskj, 80 N E 2d 89, 93. 334 in 
A]^ 494 

Grass inmonlity 

Cavt —State v Jones. 205 A:d 507. 509, 2 CdonCir 
698 

LYNCH. 

—tynching. 

84. SC—Eirk v Gxeenvdle County, 56 SE2d 348. 
349. 215 SC 539 

87. Stitnte not ragna or imeerialn 

Lynching statute is not unconshtutnoaDy vague and 
uncenain though, in defining "lynchugr as taking by 
means of of any peace officer, legnlature chose to define 
word in terms other than its not of any penon from 
lawful ciKiody traditxnal definitioo, and hum to pns- 
ouer was not essential dement—People v Jones, 96 
QdRpir 795.798 19CA3d437 

irageBSg 

99. *%yatk” liniilirly defined 
SC—Earie v Greenville County, supra, n 84 
12. General intent crime 
cal— People V Patino, 156 CalRplr SIS, 95 CA3d 
11 

pnge889 

-^Lyneh kw. 

18. Origin of term 
(2) Other statements 

SC-Evlev GnenvilleCDunty. S6SE2d 348, 349, 
21S S.C 539 

MACADAM. 

PW890 

35. Brafanmone 

"Macadam" is broken stone used m marnriamirmg a 
read way—Qty oT Muuni v Ganger, Fla. 101 So2d 
116, 118 

MACADAMIZE. 

38. Fla—CJJSL qaolad hi City oT Miann v Ganger, 
101 Se2d 116,118 

39. F]n—CJ& gMted la Oty of Mann V Ganger, 
101 So2d 116. 118 

40. Ra.—CJ jSu tpoled la Qty of Miami v Ganger, 
lOI Sa2d 116, 118 

4L Fla—CJJS. qneced he Qty of Miann v Ganger, 
101 So2d 116 118. 

Stadlirlj expraned 

(I) "Maqdimiemd** nieans u> ooustruct or finish a 
nad by packing a hqwr of snail broken stone on i 
oonwex wA-dmned earth roadbed—Qty of Mann v 
Gu«er. Fla. 101 So2d 116 118 
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42. Fh-CJS. quoted hi City of Miami V Ganger, 
101 So2d 116. 118 

43. Fla-GJJS quoted in City of Miami v Ganger, 
101 So2d 116, 118 

To coaetnet or flnidi a rand aocoidiDg to a system 
mvented by McAdam —Temll v City of Lawienoo, 392 
P2d 909.913. 193 Kan 229 

46 Fla—CJJ5.qaoted a Qty of Mann V Ganger, 
101 So2d 116, 118 

45. Fla-CJJKqndted in Oty of Mami V Ganger, 
101 So2d 116 118 

MACHINATION. 

psge891 

Act of machinating; that which is 
devised; a device; a hostile or tireach- 
erous scheme; an artificial design or 
plot.*’* 

59.50. Ofaio-Gilmorev Henthorite,125NE2d22S, 
229 

MACHINE. 

62. Similiriy defined 

(1) A eootnvance, device, or straetuce by means of 
which a force or forces nuy be advantageously apphed 
-State V. Taylor, 80 So3d 618, 622, 262 Ala. 639. 

(2) A "maehmer a a mechanical oontnwioe whiefa 
modifies, mdaes, or apphes energy or force, provided 
the contrivance has a la^ fimction or iiseftd dgeetive 
US—Foster Wheeler Goip v US, CnstCt, 290 

FSupp 375. 380 

63. Ala.-Satev TayIor.80So2d 618.622,262Ah 
639 

65. Ala-Sate V Taylor. 80 So 2d 618,622.262 AJn 
639 

7X Slinflgriy etVRiied 
(1) Enure assembly of eqmpaMnt a a "madune" 
US—Fdster Wheeler Corp v US. QatQ, 290 
FSopp 375, 380 

mm 

76. Ark'-4en Peanon, Inc v John Rust Co, Ark., 
268 SW2d 893, 897 

78. US—Deanmg Wire A Fence Co v Amencm 
Steel A Wne Co of New Jeney, Iowa, l69 F 793, 
795, 95 CCA 259 

Ala-State V Taylor, 80 So 2d 618, 622, 262 Ala 639 
Ark—^Ben Peanon, Inc v Jrdm Rust Go, supra, n 76 
Fn-Gulf Oil Corp V Qty of PhdadelpluB, 53 A 2d 
25a 253, 357 Fn 101,172 ALR 302 

As a verbi the word “machine" is 
defined as meaning to plane, shape, 
turn, mill, or otherwise reduce, as a 
casting, to specified shape and dimen¬ 
sions by a machine or machines having 
a catting tool or tools.” * 

S150. Cel—Meguar v. Umvenal Die Gastag Co, 
239 P2d 699. 701, 106 C AJd 771. 

Machine shop. 

(l) A worked in wliieh work a tiMdmiftrf to aae 
ind assembled—Qty of Hamubal v Mmar, Mo App, 
224SW2d 598.602 * 

Other phrases: 

88. FImes 

(10) "Sticker machine" tec theCJadefimbon ScidB- 
er, 

Addltiaud ptaw 

(1) "Kmttmg machines" defined see 51 C J & p 461 
note 95 

(2) "Fteker madmie" A cuciilnr knitting maefame 
m winch the needles are shifted antomancafly by "pick¬ 
ers" naand of by hand 
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US—Mayo Knitting Machine A Needle Cto * E 
Jenckes Mfg Co. 133 F 527, 529, 66 CCA 503 
(3) ‘‘Stand-by nuchine" includes any or ap¬ 

paratus furnishing mechaucal power and which ts used 
only on occasions of sudden or unexpected breakdown 
or unavoidable acadent. whether breakdown involves 
main power unit or occurs elsewhere —State v Oeliv. 
20So2d 346. S49.207 U 89 

Vending machine 

(1) Prepayment gas meter held to be a vendmg ma¬ 
chine —McCaughn v American Meter Co, C C A Fa. 
67 F2d 148 “Machine selhng" see 79 CJS n 1035 
notes 36-40 

(2) A phonograph player machine which played a 
record when a com was deposited m a slot was cwi- 
sidered to be m the same category as machines which 
vended candy or matches, and thus a vending machine 
—State V Fairbanks. 273 NW 188, 189, 65 SD 272. 
Ill ALR 759 

MACHINERY. 
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91. Similariy defined 

(1) “Machmeiy” relates to a part of a machine— 
People V Estreich, 75 N YS2d 267.271. 272 App Div 
698 

93. Ala —State v Taylor. 80 So 2d 618,622,262 Ala 
639 

Mass—Board of Assessors of City of Brockton v 
Brockton Olympia Realty Co. 77 N E 2d 391, 393, 
322 Mass 351 

94w Ala-State V Taylor, 80 So 2d 618,622. 262 Ala 
639 

U—Abbott V Temple. App. 73 So 2d 647, 650 
95. Ala -State v Taylor. 80 So 2d 618,622. 262 AU 
639 

La—^Abbott v Temple, supra, n 94 

Similarly eiprened 

(1) “Madunery** means machines, or the constituent 
parts of a machine, taken coUectivdy —Board of Asses¬ 
sors of Oty of Brockton v. Brockton Olympia Really 
Co. 77 NE2d 391, 393. 322 Mass 351 
95. Ala—State V Taylor. 80 So 2d 618,623,262 Ala 
639 

Mass—Board of Assessors of Oty of Brockton v 
Brockton Olympia Realty Go, supn, n 93 

99. Sfanilarly cxprened 
Ohio—Burdett Oxygen Go v Kaner, 117 NE2d 211, 
220 

I. Ohio—Burdett Oxygen Co v Kauer. 117 N E2d 

211 , 220 

Sufficiently broad “to cover, anythmg ftom a peanut 
roastmg outfit on Mam Street to a blast Qiii^ m 
Fittsibui:^ ”-^ty of Louisville ex rel v Howard, 208 
SW2dS22.526, 306 Ky 687 

Held to be macWneiy 

• (1) Articles used m connection with operaticn of 
lunch counter—Board of Assessors of Oty of Haverhill 
v J J Newdieny Co. 115 NE2d 139, 141. 142, 330 
Mass 469 

Held not maddnery 

(1) A safe—Board of Assessors of Oty of Haverhill 
v J J Newberry Go. supra 

(2) Other artides—Board of Assessors of Oty of 
Haverfadl v J J Newbetry Co, supn 

3. Ala—State v Birmingham Rad & Locomotive Co. 

66 So 2d 884, 888, 259 Ala 443 
4w Ala—State v Bitmmgham Rad & Locomotive Co, 
supra, n 3 
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II, Ala—State V Taylor, 80 So 2d 618, 623.262 Ala 
639 

Mass—Board of Amessois of Oty of Brockton v 
Brockton Olympia Realty Go. 77 N E 2d 391,393, 
322 Maas 351 

14. Pa—Gulf Oil Corp v Oty of Philaddphia. 53 
A2d 2Sa 258, 357 Pa 101, 172 ALR 302 


15. Ala— Su;c v Bnnngfaam Rad & Locrnnotive 
Co, «dp», n 3—Slate v Taylor. So2a bl\ 
623 262 Ala 6*9 

17. Ala—State v Rnringhsm Rai^ & Locomotve 
Co. supra, n 3—State • Taylor, 80 So 2d 6^^. 
623. 262 Ala 639 

Pa —OuT Oil Corp v City of Phi'adCiphia supra, r 
14 

Phrases: 

19. Phrases 

(4) “Water machinery" is machipe*y that n cperated 
by water power —Strong v La Grange Mills, 3? S £ 
117, 118, 113 Ga 117 

MACH SPEED INDICATOR. An in¬ 
strument for showing aircraft speed m 
relation to the speed of sound at air 
leveL“*^ 

25.50. US—Bell Intercontinental Ctep v L S. O 
a, 381 F2d 1004, 1016, 180 00 1071 
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MAGNETIZE. To communicate mag¬ 
netic properties to; to convert into a 
magnet*'^ 

51.50. US—Freedman v Fnedman. DCMd, 142 
FSupp 426,429 

MAHELE. 

53. Similerly defined 

“Mahele** means to divide or apportion —McBryde 
Sugar Co v Robinson. Hawaii. 504 P 2d 133a 1335.54 
Haw 174, adhered to 517 P 2d 26. app dism, cert den 
94SQ 3164.417US 962.41 L Ed 2d U 35. cert den 
94 SO 3183, two cases, 417 US 976, 41 LEd2d 
1146 

MAIN. 
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As an adjective. 

66. Similarly defined 

(1) Most important oompannvdy in sue, extent, use, 

or utility for traffic 

Neb—Maniwnv Oty of Waboo. 45 N W 2d 113, 116, 
153 Ndi 437 

li tee main means m the nmonty —In re Atran's 

Esttte. 143 NYS 2 dS 4 a S42 

68. Neb—CJJS. cited in Manners v Oty of Wahoo, 
45 NW2d 113, 116, 153 Neb 437 

69. Nto—CJJS. eited w Mannem v Oty of Wahoo, 
supra, n 68 

70. Simflarly expressed 

(1) Pninaxy 

Nto —Manners v City of Wahoo. supn, n 66 

MAINLINE. The injection of a nar¬ 
cotic drug into an artery. 

7SJ0. NY—Broadway Angels, bic, v Wibon, 125 
NYS2dS46,548.282AppDiv 643 

MAINLY. 

76. Kan—CJjSL epnted is State ex rd Maitm v 
Oty of Kansas Oty, 317 P2d 806. 811. ISl Kan 
870—CJJS. cited fai State ex rd Jordan v City of 
Overland Paik. Kan. 527 P2d 134a 1353, 215 
Kan 700 

MAINTAIN. 


In General 
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82. Ill—Illinois Cent R Co v Ilbnois Gommeroe 
Gominissioa. 74 K,E2d 526, 528, 397 111 387 

83. Stmilerly expeeseed 

(2) Sava^ v Com ex id State Corp Comnissum. 
45 SE2d 313. 317, 186 Va. 1012 


MAINTAIN 

Page 899 

88. Cd—American Trust Co v Truck Ins Ev 
chAoge 305 P 2d 73, "4. 147 C A 2d 395 
Ky—Tnompson v Bracken County, 294 SW2d 943, 
946 

Similtdy exprened 

To "mainuffi" signifies a continuance of existence — 
Crouse V Ncilh Amencan Aviaiion of Kan, D C Me. 
6^ FSupp 934. 935 
As applied to defect 

To “majBtain" a defect means something more than 
mere notree or even knowledge of the defect, hut it 
means seeping op, preservmg, or continumg the defec¬ 
tive condition, and suggests some active paiticipatiaQ m 
the matter of contmumg the condibcn —Menneti v 
Evans Cbtisi Co. DC Pa. 160 FSupp 372, 3*^8 
92. Mo—Wolfmeyer v Ots Elevator Co. Mo, 262 
SW2d 18,23 

94k Tex —State Fam Mut Auto Ins Go v Pu An 
Ins Co,437SW2dS42, 54S 
Implies repair end oidceep 
Cal —C J.S. cited in Hoel v City of Los Aqgdes, 288 
P2d 989. 995, 136CA2d295 
95. Tex—State Farm Mut Auto Ins Co v Pan Am 
Ins Go.437SW2d 542. 545 

Definitions 
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12. US—US V Paddock, C A Tex. 178 F 2d 394, 
395-Ool!iek v New York Cent R Co, DC 
Mich, 138 FSupp 384, 386 

ai—Faiber v Olkon, 246 P 2d 7:a 714 
Fla—Mahan v Lummns, 35 So2d 725, 729, 160 Fla 
SOS 

Similarly expressed 

ri) To bear the cost of 

Cal —Drucker v Sute Bd of Medical Examineis. 300 
P2d 197,203. 143CA2d7QZ 
Tex—Big Three Weioing Equipment Co v Chitcher, 
Rdfe. Cumimngs, Inc. 229 SW2d 60a 603, 149 
Tex. 204 

Va —Savage v Coro ex id State Corp CommissioD. 45 
SE2d313.3l7, 186 Va 1012 

13. Ohio-State ex rd Walter v Vogel, 161 NE2d 
449, 451, 452, 108 Ohio App 294. affd 159 
NE2d892. 169 Ohio St 368 

14b Cal—Drucker V State Bd of Medical Exasunen, 
300 P2d 197, 203, 143 C A.2d 702 

15. Gal —Drucker v State Bd of Medical Examtnen, 
300 P 2d 197, 203, 143 C A 2d 702 

16. US—US V Paddock, supra, n 12 
Gal—Faiber v Olkon, supra, n 12 
Fla—Mahan v Lummus, supra, n 12 

Ga—Hardy v Prather, 69 SE2d 269, 27a 208 Ga 
764 

17. U S—Maloy v Fhedman. DCOfaM^ 80 FSupp 
290, 291—U.S V Paddexb. supra, n 12—El Peso 
County Water bnp D»t No 1 v Qty of El Paso, 
CATex,243 F2d927,931 

Cal—Farber v Olkon, supra, n 12—Drucker v State 
Bd of Medical Exammera, 300 P2d 197, 203, 143 
CA2d702 

Fla—Muhan v Lummus. supra, n 12 
Oa-Stanleyv Oty of Macon, 97 SE2d 33a 332. 95 
GaApp 108 

Ill—lUinois Gent R. Co v. Ulinois Cominerce Com¬ 
mission. 74 NE2d 526, 528, 397 ID 387 
NY—People v Hdl, 192 NYS2d 342, 344, 18 
Misc2d 352 

Tex—3ig Three Wdding Equipment Co v Cnitcfaer, 
Rolfe, Cupunmgs, Inc, 229 SW2d 60a 603. 149 
Tex 204 

Va—Savage v Com ex rd State Corp C omm ission, 
supra, n. 12 
Sbnflnriy exprened 

C2) To suniort the expense of.—Loose-Wiles Bnewt 
Go V, Deenng Village Corp, Me, 48 A.2d 715, 72a 
142 Me 121 

18. US—Maloy v Fnedman, suina, n 17—U8 v 
Paddock, supra, n. 12—El Paso County Water 
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Imp \o I ^ €i!> '4‘EI ?4M,€ Mcx 24^ 
F2d *»:” ‘??1 

CaI —Drutikier » State Bd nf Msdicai Euiinstier. 3tXJ 
f»2d 143 C 4:d '02 

Ga—Stank> v Cdj irf Macm SE2d 3%, m *?5 
GaApp lOlfi 

III —lllijiftnk Cent R Co % Oisnoi^ Commerce Com* 
mtssKM, supra n IT 

NY—Peq^ % Hil! 1^2 NYSld 342. 344, 18 
M^2d 352 

Tex—Big Three Wddmg Eqaiproenl Co v, Cruicber, 
Roifs, Cummings, Inc, sufara, n 17 

19. US—Malay v Fisednum, sufMra, n 17—£i Paso 
Ccmiity Water imp CHst No ! v City of Ei Paso, 
CATex, 243 F 2d 927, 931 

Ga—Stanley v City of Macon, 97 S E 2d 330, 332. 95 
GaApp 108 

III—lilinms C«RL R Co V Ilhnots Commerce C«n- 
mis&ton, supra, n 17 

NY.—Petjple v Hill. 192 NYS2d 342, 344, 18 
Misc2d 352 

Tex —Big Thro? Welding Eqaipmenl Co v Crutcher, 
Ro^s. Cummings, Inc, supra, n 1? 

I«ige990 

21. —Drucker v State Bd of Medical Examiners, 
300 P 2d 197, 203, 143 CA 2d 702 

Oa.—Hardy v. Prather, supra, n 16 
Mo —Wotfmever v Otis Elevator Co., Mo. 262 S W 2d 
18, 23 

Tex—Three Welding Equipment Co v Crutcher, 
Rd^s, Cummings, Inc , supra, n H 

22, U.S—Maloy v. Fnedman, supra, n 17—U.S v 
Paddock, supra, n 12—El Paso County Water 
Imp Dm. No I v City of El Paso. C A Tex. 243 
F2d 927. 931 

Cal—Farher v C^oe, sui»a, n 12—Dnicker v State 
Bd of Medical Examiners, 300 P 2d 197. 203, 143 
CA.2d 702. 

Fht—Malum v. Luimnus, Fla., supra, n 12. 

Ga.—Stanley v City of Macon. 97 S E2d 330, 332, 95 
GaApp. 108 

IS —Iteois Cent, R Co v Illinois Commerce Com- 
mmmon, «ipra, n 17. 

Me-Loose^-Wiks Biscuit Co v Deenng Village Cmp, 
sepa, n 17 

Mo.—^Wolfmeyer v Otis Ekvator Co, stifHa, n. 21. 
Tex.—Big Three Wddmg Equipment Co. v Crutcher, 
RjoIEs, Cmnmii^ Inc, supra, n 17 

^nyhoty expressed 

Ohno-^Sime esx rd Walter v Vogd. 161 N E 2d 449, 
451, 452, !08 CSwo App 294. aSH. 159 N.E2d 892, 
169 duo App. 294 

231 ^sBariy eaqpressed 

(1) Cal.—Dmcker v State Bd. of Medical Eirnmners. 
300 P2d 197, 203, 143 CA.2d 702 

Tex —Big Hmee Wdefat^ Equ^xnent Co v Crutcher. 
R{^ Cummnigs, Inc., n. 17. 

(2> Cal —l>nicker v State Bd of Methcal Examtaets, 
300 P.3d 197, 203, 143 C A.^ 702. 

Teat —]^ Three Wddmg* Eqtupment Co v. Cnmrher, 
Rd^ Cmninmgs, lac, supra, n 17 
24, Cal.—Ehrudker v Sms Bd oTMedical Exammers, 
300 P.2d 197. 203. 143 C.A.2d 702 
Ohio—CJ.S. e^ hi Taylor v. Standard Oil €o of 
Ohio, App., 130 RE2d 391. 394 

Upfceep and r^alr 

Cai—Oi^ V Oty of Los Angdes, Cal.Afip., 98 Cal 
Rper. 582, 586, 21 CA,3d 577 

27. S^Diteiy expressed 

(2) To restCHie and rehudd alter decay or ikstructioa. 

—Wrobiewdu v Grand Trudt Western Ry Co., IndL 
Aifx, 276 N.E2d 567. 574. ^ 

20. US.—Maloy v. Fne^ami, sterna, n. 17. 

a—fcoK Cent R. Ca v. Hteaxs Commeme Com- 
anssioii, sa^ma, n 17 

Mex—Wc^neyer v Otis Eievator Co., supra, n. 21 
Tex.—Big Three Wddmg Bpnpfoent Co v Crutcher, 
Rjoi^ Omtnnmgs, Inc. nopra, n. 17 


Similariy expressed 

^21 li keep m a particular uatc or conduiofi 
L b —U S V Paddock, wipra. n 12 
«SK^Staic ex rd Walter v Vogd, 16! N E2d 449, 
451, 452, 108 Ohio App 294, affd. 159 N E2d 892, 
169 Ohio St 368 
Simiisrty defined 

To Hold or keep m a sute at efficiency —Girard Tn^ 
Co V U-S,CCAPa. 16! F2d 159. 162 
Me—Loose*Wiks Biscuit Co v Deeni^ Vahi^ Coep., 
supra, n 17. 

29. Siodlarfy expressed 

Ga —Hanley v City of Macon. 97 S E2d 3K), 332, 95 
GaApp 108 

30. Sinilariy expressed 

Tex,—&aie Farm Mut Auto lia. Co v Pan Am Ins. 
Co., 437 S W 2d 54Z 545 

32. US—Goliick V New York Cent, R Co, D.C 
Mich, 138 FSupp 384, 386 El Paso County 
Water Imp Dtst No I v Oty of El Paso, C A 
Tex, 243 F.2d 927. 931. 

Ga—Hardy v Prather, supra, n 16—Stmiley v City of 
Macon. 97 SE2d 330, 332. 95 Ga.App. 108 
Or—Centeimid Mtlls Inc v Bmison, 383 P.2d 103, 
107, 234 Or 512 
Statiiarly defiaed 

(if “Maintain” moms to keep, hold, netam.—Gcrflick 
V New Vorii Cent R Co, D.C Mich, 138 F Supp 384, 
386 
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33. Mo—^WoMimeyer v Otis Elevator Co, supra, n 
21 

Ohio—State ex rel Walter v Vogd, 161 N.E2d 449, 
451, 452, 108 Ohio App 294, affd. 159 N.E2d 892, 
169 Ohio St 368 

34. Ga.—Hardy v. Prather, supra, n. 16 

35. U S —Johnson v. Butler Bros., CCA Minn.. 162 
F2d 87, 89, 172 ALR 1157 

36. N Y.—Dairy Tran^iort Ass'n v Decker, 248 N Y 
S 2d 672, 674, 42 Misc.2d 734 

42. U S —Maloy v Fnedman, sufaa, n. 17 

Ga.—Stimley v. City of Macon, 97 S.E2d 330, 332, 95 
GaApp 106 

NY—Peopte V. HiU, 192 N.Y.S.2d 342, 344, 18 
Misc.2d 352 

(%K)—Columbus Metropolitan Housing Authority v. 
Stircs, 84 N.E2d 296, 298. 84 Ohio App 331. 

43. Me.—Loose-WUes Btscud Ca v. Deeni% Vilh^ 
Corp, supra, n. 17 

NY.—People v Hill. 192 N.Y.S.2d 342, 344, 18 
Misc.2d 352 

44. U.S—^Johnson v. Ifotler Bros., «ipra, n. 35. 

45. US.—Maloy v. Fnedman, suiaa, n. 17 

C^k)—Cdixmbiis Metropditan Housmg Authority v. 
Stties, siqira, n. 42, 

46. US.—U.E V. Paddock, sui»a. n. 12. 

47. U S-—U E V. Paddock, supra, n, IZ 

Ga.—Staidey v City of Macon, 97 EE2d 330, 33Z 95 
Ga.App. ICE 

49. UE—U.S. V. Paddock, supra, n. IZ 
51. US.—Maloy v. Fnedman, su^ra, n. 17. 

IE—IBioois Cent R. Ca Ilhnoss Coamerce Ct»n< 
nu^iott, supra, n. 17. 

Me.—^Loose»Wiks Btectnt Co v. Deering Oxp., 

supra, a 17. v . 

Ohio-State ex leL Walter v. Vogd, 161 N.E2d 449, 
451.45Z 108 Ohio App. 294, aflSi. 159 N.E2d 89Z 
169C»uoSt 368 

Tex.—Big Three Wddmg Equ^xnent Co. 229. 

74. Mss—CJlJEtiaeted in Parker V Un-Co Prothio 
ing Co., 197 So 2d 228, v Crutcher, Roils, Com- 
mmgx, Inc., 5t^)ra, n. 17, 

Not to to IhH 

Ga—Stanley v. Oty of Macon, 97 EE2d 330, 33Z 95 
GaApp. 108. 

5Z GHl—H ard^ »- Pradwr, si^ira, n. 16, 
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Me —Loose-Wiles Biscuit Co v. Dcenng Village Corp, 
supra, n. 17 

expressed 

(2) More than half of any total —Gallaher v City of 
Ftiga ND, 64 N.W.2d 444, 448 

Fartieuiar Applications 
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Applied to actions, 

54. Eirtito CJJS. ddliiitkm ^lot^ 

Fla,—McNayr v, Cranbrook Investments, Ina, Fla. 
App., 146 So,2d 400 402 

MISS.-CJJE quoted in Parker v LuhCo Prodwang 
Co. 197 So,2d 228, 229 

63. SfenHariy expressed 

To kee p qp or carry on—^Johnson v, Butler Bhos., 
supra, n. 35 

64. Neb.—CJJE dted in Rigid Component Systems 
V Nebraska Component Systems, Inc, 276 
N W 2d 659, 661, 202 Nd>. 658 

65. US—Johnson v. Butler Bros, supra, n. 35. 

66. Mbs.— CJ.S. quoted in Parker v.Lin-Co Produc¬ 
ing Co, 197 Sa2d 228, 229. 

67. US —Maloy v Fnedman, supra! n. 17. 

Other Terms Compared 
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«Z Pa.—la re Margofis, 29 PaDisL 1134, 68 Pittsb. 
LegJ 609, affd, 112 A. 478, 269 Pa. 206, 12 
A.ER. 1186. 

'^Maintain” has been compared with, 
or distinguislied from, “operate." * 

03.1. Ill—McChesney v. Village of Hyde Park, 37 
N.E 858, 86Z 151 lU. 634. 

46CJ p nil note 80 

Cross References and Phrases 

Provision in Fair Labor Standards 
Act that an actkjn may be maintained 
in any court of competent jurisdiction 
as preventing removal of case from 
state to federal court see Removal of 
Oauses § 25. 

MAINTENANCE, 

P8ge904 

2. CJS. quoted at tength in Alabama Farm Bureau 

Mutual Cas. Ins. Ca v. Tubbs, Ala., 304 So.2d 
589, 293 Ala. 43Z 

3. CbnnotstioB 

”Maintenance” connotes torte of physical repair.— 
Frye v. Angst. 137 N.W,2d 43Q, 434, 28 Wis.2d 575. 

4. <2aL—Peqde ex id. Dqk. cf Pul^ Wocks v. Ryan 

Outdoor Advertiang, Inc., 114 Cal.Rptr. 499, ^3, 

39 CA.3d 804. 

10. NX—Carianni v. Schwenker, 118 A.2d 847, 853, 

38 NJ Super. 350. 

11. Omn.—CJJE dted in Saphir v. Ndstadt, Conn., 
413 A.2d 843, 851. 177 Coon. 191. 

12. NX—Carianm v. Schwenker, 118 A.2d 847, 853, 

38 NXSiiper, 35a 

16. NX—Cariasmi v. Sdiwenker, 118 A.2d 847, 853, 

38 NJ.Super. 350. 

17. Tex.—State Farm Mut Attta Ins. Oav. Pan Am. 
Ins. Ca, 437 S.W.2d 54Z 545. 

lOl ^mOsrly expressed 

N.C—RfckMfg. Co. V. Gdilc, 97EE2d 672. 68Z 246 
N.C 1. 

19. Tex.— State Farm Mut. Anta Ins. Cb. y. Fan Am. 
Ins. Ca, 437 EW.Zi 54Z 545. 

It does not mean the creation of . 
something new.^* * 
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21.1. GrI—H olman \ Santa Cruz Count). 205 P 2d 
767. 778, 9] Cal App 2d 502 

Pi«e905 

Of persons. 

26. W Va--Snyder v Lme, 65 SE2d 483. 487, 135 
WVa 887 

31. U—Hope V Hope, 271 So 2d 317, 319 
Ky—Huffinan v Chasteen, 209 SW2d 705, 708. 307 

Ky 1 

La —Smith v Smith, 47 So 2d 32,35, 217 La. 646—Ra¬ 
bun \ Rabim, 95 So2d 635, 637, 232 La 1004— 
Leavmes^ Leavmes, App. 224 So 2d 26,27—Pio- 
cdlv Pn)cell.App,226So2dS9a591—Latourv 
Oudbeau. LaApp, 256 So 2d 731. 733 
WVa—CJt&qfaotadUiSnyderV Lane,65SE2d483, 
487, 135 WVa 887 

32. Ky —Hnffinan V Chasteen, anpea, n 31 

La.—South V Smith, supca, n 31—Ridnmv Rabun, 95 
Sold 635, 637, 232 La 1004—Leavinea v Leav- 
ues. App, 224 So2d 26. 27—Procdl v Pracell, 
App. 226 So.2d 59a 591—Latour v Guilbeau. 
App. 256 So2d 731, 733-Hopd v Hope. App, 
271 So 2d 317, 319 

W Va—CJS. Rioted la Snyder v Lane, supra, n 31 

33. Ky—HufTiuanv Chasteen, supra, n 31 

Ia—S outh V Smith, supra, n 31—Rabun v Rabun, 95 
So2d 635, 637, 232 U 1004-Leavmes v Leav- 
mes, App. 224 So.2d 26, 27—Piocen v Pracdl, 
App, 226 So 2d 59a 591—Latour v Gmlbeau, 
App, 256 So2d 731, 733-Hope v Hope. App, 
271 So 2d 317, 319—Hughes v Hughes, La App, 
303 $o2d 766, 769 

W Va—CJS. quoted la Snyder v Lane, sapni, n 31 
34b W Va—CJS. qnoted la Snyder v Lane, supra, n 
31 

35. WVa—CJS. quoted in Snyder V Lene^ supra, n 

36. US—CJS. quoted in Snyder v Lane, supra, n 
31 

37. W Va.—CJS. qnoted Id Snyder V Lane, supra, n 
31 

So h risteace during diiubflity 
US-US V Ihe Manzanillo, DCOr. 190 FSupp 
229, 233 

38. WVa—CJS. quoted in Snyder V Lane,suprB,n 
31. 

Comparisons and distinctions, 

42. HawBit->Siinms v Sunms, 412 P2d 638, 642 
NY—In re Neil's Estate^ 191 NYS 362, 366, 117 
Mbc 498,wvdonoth.grds200NYS 16a 205 
AppDiv 60S, revd on oth gida 144 NE 481, 
238 NY. 138, 34ALR 1245 
WVa-Snyderv Lane, 65 SE 2d 483,487,135 WVa 
887 

^'Maintexiaiice** has been held to be 
practically equivalent to "repair.” ^ * 

42JL US^Ev-DenverAEGR Co.CCGolo, 
190 F 825, 855 

Maintenance and support 

44. Not gynonymoiis 

**Uae and beaefir axe not synonymous with *'maiiite- 
nance and support."—Huffinan v Chasteen. siqxa, n 
31 
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MAJESTIC. The term is commonly 
and fic^uentiy used in every day con¬ 
versation as a word to label something 
as outstanding or unnsual in merit, 
and is defined as meaning possessing 
or exhibiting majesty; or august digni¬ 
ty; statdiness or imposing grandeur; 
lofty; noble; grand. 

US—Mqiesuc hU^ Go v Miigesbe Elee ApiAanoe 
Go. DCOhiA 79 FSupp 649,651 


MAJORITY. 

5Z N J —Maun > Houwg Authonty of Of) of Pa¬ 
terson. 89 A^ 725. 727. 20 N JSuper 276 
N D-Ga!laher v Cit) of Faigr, 64 N W 2d 444 

53, N J —Mann v Houung Abithoni) of Ciiy of Pa- 
tenon, supra, n 52 

Sinflarly defhKd 

(1) "Muionty** niemis the greater of two nmnbeis 
that are unaided as pum ofa whole or total 
Mo—Huiund v Lemtodiler, App, 329 SW2d 264v 
270 

ND—Galliher v City of Fai| 0 , 64 N W 2d 444 

54. N J —Mann v Housing Authonty of City of Pa- 
tenon. supra, n 52 

(!) The nunto gieater than ha^f 
Mot-Hunmel v Leunkuehler. App, 329 SW2d 264, 
270 

ND—Qalbberv Qty of Fargo, 64 N W 2d 444 
Ohm-Babyak v Alten. 154 NE2d 14. 18, 106 Ohio 
App 191 

56. Mum—In re Davidson's Wdl, 26 NW2d 223, 
225. 223 Mmn 268, 170 ALR. 215 

Sinilsriy utited 

Majonty is the age at winch the dwahihties of mfancy 
are removed —In re Davidson's Will, supra 

OfAer phrases: 

58. Plunef 

(7) "M^onty of puppeity" means more than half of 
the property—GalUier v Oty of Faigo, ND.. 64 
NW2d444 

MAKE. 

As a Verb 

—-Make. 
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67. Sbailaily defiaed 

(1) "Makes” means to cause, to ooostram or oonipel 
—Htttaphrey v Placid Od Go, DCTex, 142 FSm 
246.254 

71. Similaiiy expreaued 

(I) "Make" unplies the authonty to ooosttuct or 
build—Kroeser v St Louis County, Mo, 218 $W2d 
118, 119, 358 Mo 929 

PW9Q8 

Phrases: 

90. Fliraaea 

(9) To make part oT s not the eqmvileiit of "rati- 
ty"—Fuck V. Tugawil. S Sold 524, S29, 199 Lu. 125 
(KQ-Makeanessof.''—Wadcoffv James, 324 P 2d 
661, 664, 1S9 C A 2d 664 

(II) "Makc*reM|y proccis** consisted of oonecting 
areas of ieadbactei ctectrotype pnotmg plate which 
were not of unilbnn thirkncts by erther plucaig hycr of 
smtabie material over desired area of pnntmg soHhoe 
and then passmg {date between p resw i re rolls, or by 
actnally hammenug on hack of plate—Pnntnig Fhde 
Supply Go V Orescent Engravnig Go, DCMich, 246 
FSupp. 654,657 

MA KE KAI. An expression in Ha- 
waii meaning along the upgest readies 
of the wash of waves, usually evi¬ 
denced by the edge of vegetation or by 
the line of debris left by the wash of 
waves.*®* 

lOAO. Hawau—AppBcatwn of Aahfisrd, 440 P.2d 76, 
77, SO Haw 314,452 

95u Sbdhibfapraned 
(1) The word "makmg" means the prodnctwii of u 
new amde out of raw matenab or fneally the gvuii 
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of new shapes, new quabnes or new combinations to 
matter wfaidi has already pane through some other 
unifkial process—Graeme Spriug A Brake Service, Inc 
V De Fehce, La App, 98 Sold 314, 317 

Phmes 

(4a) "Made work" is work which noRaally s not 
essential to employef's regular eouxse of busmess—Pul¬ 
ley V Detroit Engiaeenug A Mach. 0>, 136 N.W.2d 
762, 764, 1 MiehApp. 346 

MALA, MALUM, MALU& 

-^Mda. 

Mala in se, 

pi«e9Q9 

15. Aric—Hildreth V State. 223 SW 2d 757,758,215 
Ark. 808. 

Mala prohibita, 

20. Ark—Hildreth v. Statu, supra, u 19 
—MMiob. 

Malum in se, 

22. US.-CJJ5,qMtedlBRmAGo v US.CA 
Mo, 262 F2d 245. 248-CJ& qMtud in Umted 
States V Easuna Air Lmes, Ine., DCFla., 192 
FSupp 187,190 

Tenn—CJJSL cilsd in Whitlock v States 216 SW2d 
22.24, 187Tean S22-CJjS.dlcdlnGniidstaffv. 
State. 377 SW2d 921, 926, 214Tom 58 
Tex—Lea County Elec Oo«p., Lm. v Cuy of Plants, 
CtvApp,373SW2d9a93 

Malum prohibitum. 

24, us— CJS. quoted hi Rm A Cb v US, CA. 
Mo. 262 FJd 245,248-CJS. qimted in United 
States V Eastern Au* Lmes, Inc, DCFlau, 192 
FSupp 187, 190 

SfanOuty qpt m ed 

ABactmadewnmgby icgiilatiOD, a focbiddeD eviL— 
Whitlock V Stat^ supra, n 22,otngCJS 
(2) '*Malum pnidbitnm" la a wreog proMuted, an 
act mvdvmg un illqality rendtreg from proldbitivu 
law—Lea Goonty Elec Go^, Ine v. Qty of Pfams. 
Civ App.. 373 SW2d 9a 93 

MALCONDUCr. 

25. StelWrdAed 

(1) "MalecndiKt'* v defined as bad oaidiict; espe¬ 
cially duhoacsty m managemenl of pnbfie aAn— 
MeOaHugher v. Boauge^ Ala. 136 So 2d 181, 185,273 
Ah. 133 

MALE. 

29. Mde dbncterle 

A term used variously to deienibe an oigBincafly 
wiiMWii oonditioii m the mfl tf to meaopuiuu m 

the femak bcouglit abmt by a sudden drop of androgen 
productioii.—US V 1,048,000 Gaimdes^ More or Less; 
347 FSupp. 768, 772 

MALEVOLENCE. 

34, Staailarly deffated 
(1) "Mahvdenoe" means wkdKdnere, spite, M 
—Brewner v Bouton Henld-Travder Goepu, D.C 
Mam. 188 FSuppL 565. 569. 

pi«u910 

MALEVOLENT. DispMed to uqure; 
arisdng firom, or indicative of, ill wilL 
It, is Eponymous with "Oklisposed,'* 
“spitefi^” and "rancorous ” and its an¬ 
tonym is "benignant” 

Gd—Hdiv Hdl, 187 PJd 2a 34,82 GaLAppJd 682 

MALFEASANCE. 

aa Mabo-GJja cM h Grrerey V. SiggSkow, 38^ 
PJd764,7n,851ihho574 
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'Aas'i-*Suic n rel LiMon \ Ti'«r cf Wat^cru 
^ash. 43S P:a Z^X), 202. "3 l^asaZd 2S5 
38. Or—ftaie v Ungle>, 323 PZd Kl, 309, 214 O' 
44S 

«ash—Sute % Miber. 2i)l P2d 136.138 32 V,xh2d 
149 

42. VpMh—States MiHer, uipn, n 38 

44. Colo—Pacpls \ Sch-wder. 292 P2d 982. 98S. 
133 Cdo r3 

Or-Sate t Lai«le>. 323 P2d 301. 309. 214 Or 443 
Wash—State v Miller, sdp*a, n 38 
CoovrchaiiiTely ddtaed 
(U "MaUcatanee** is a isrongful act which the actor 
has no kgal ngfat to da or an> wrongful cooduct which 
aflecn. mtermiiii, or interferes with perfbnaasce of 
official doty, or iBi act for which there H no authority or 
wanant of law or which a penon ought not to do at all, 
or the unjutt peifonaaiiee of some act, which party 
perfbmiQg It has BO nght or has eontncted not, to 
do—Daugherty ^ Ellis. WVa, 97 SE2d 33. 42, 142 
WVa 340 

47. Fla—Beni s BaDantyne. 368 SoJd 331, 353 
Wash-State v Miller, 201 P2d 136,138, 32 Wash 2d 

149 

48. dno—Viyner v ViUaic of Oianfe, 191 N.EJd 
388, 591 

50. (Xhd—V ajner v ViHage of Oiange, 191 N E 2d 
388,391 

51. Ohio—State ex rel Neal v Sute Civil Servioe 
CoiBBttsaMio,?2N£2d69.71, 147 Ohio St 430- 
Vajner v Village of OfUfe. 191 NE2d 388.391 

Washr-^tate v Miller, siqn, n 38 

paseOn 

52. Wash —State v MiDer, supn, n 38 

53. Wash—States Mdler, supra, n 38 

55. NJ—State > Winne. 91 A2d 63, 83 N3 Super 
laaicvd aaoih.gnis 96A2d63, 12NJ 152 
Wash.—State v Mdkr, supra, n, 38 

58. Ohio—State ea rel Neal v State Qvil Service 
Commimn, supra, u 31 

Wash —Sate v Miller, st^n, n 38 

59. (Huo—Sate ex id. Neal v State Ckvi] Service 
Cnmnnmon, supra, n. 31 

Wash.—State v Miller, sopn, n 38 

Malfeasajice in office, 

43. SMarty exprewed 

(2) “Mdfeasence in office** is wrougful or uq|ust 
do^ of some official act wfaKh doer has no right to 
perftsm, inrintnpanifri fay some evd mtem or motive— 
Stele V Wanaoe. DeLSoper. 214 A 2d 886, 89% 9 
Storey 123 

MALICE. 

73. NJ—CaUcman v Newarfc Monung Ledger Go, 
149 A2d 193. 201. 202. 29 N J 357 

78. TeatoTcMlliaiiility 
Where malice is neoesmy mgredieat of tort, test of 
cnni liafaihty s whether defendant had capacity and 
reason suffioeat to enafate him to dmrnguwh between 
right and wrong as to the parocular act he was domg— 
Sweeney v. Chiter, 137 SW2d 892, 24 TeimApp 6 

Malice does not require anyi specific 
length of time for genninafion or 
growth^ but may arise at any instant 
or immediately.”^ 

82.5. Texr-AgnilBr v Steta TexCr.App,. 468 
SWJd 75. 77 

ChMgjfUaition 

83. Oliio-Watenv Novak, n5NE2d42a42S.94 
Ohio App 347 


Cootekm is the law 

(5^ There b» hees vnoe bOrJuwxi .a the dac oMOO 
of thl term "naiice**n the Iowa cases—Amos V Prcan, 
Inc. DC Iowa <:3F&iPP 12^ 133 

|Mae913 

84b Cal—Stiiiyesv CharlesL Harccy.Inc.331 P2d 
\rjVl !0B1. .65CA2d306 
lowa-Cbude v Weaver Const Co. 158 NW2d 139. 

144, 26! Iowa 1225, 31 ALR3d 1336 
Ohw-CJjS 41004 hi Pickle % Swndiait. 166 NE2d 
227. 228, 229. 1-0 Ohm St 441 
85. Iowa—Claude t Weaver Const Cb, 158NW2d 
139, 144, 261 Iowa 1223. 31 ALR3d 1336 
Mo—Heoer v John R Diampaan 0>, App, 231 
SW2d98a986 

Ohio-CJSL footed iaPicKfev Swinehart, 166 N E 2d 

227, 228, 229. 170 Ohio St 441 

84. Iowa—Claode V Weaver Const Co, 138 NW2d 
139, 144, 261 Iowa 1223. 31 ALR3d 1336 
Ohio-Waienv Novak. 113 N&3d 42% 425. 94 Ohio 
App 347-CJS. fMted hi Pickle v Swinehart, 
166 N £.24 227, 228,229. 170 Ohio Si 441 

95. OhM—CIS. fwlad fas Pickle v Swmdiait, 166 
NE2d 227, 228. 229. 170 Ohio St 441 

96. Ohio—CJS. quoted ii Pickle v Swmehart, 166 
NE2d 227. 228. 229, 170 Obo St 441 

97. OhM—CJS. qMted in Pickle v Swmehart. 166 
N Eld 227. 228, 229. 170 Ohio St 441 

98. Onto—Waters v Novak, supra, n 83—CJSL 
quoted hi Pickle v Swmefaan. 166 NE.2d 227. 

228. 229, 170 CEuo St 441 

|M8e914 

99. Iowa—Syetter v Banta. Iowa. 133 N W 2d 666, 

« 676, 237 Iowa 613 

CKuo—Waters v Novidc, supra, a 83—CJS. quoted hi 
PKkkv Swinehan. 166NE2d 227,228.229. 170 
Ohio St 441 

Sitoilniy e x pretoe d 

(1) 'Legal malice** may oonsK of malice m ftct or 
imidied malice, that is. a depraved or wicked dspon- 
tiOD—Edgiqgtcnv Olaasowyer. CXuo App, 168NE2d 
423,429 

1. Ohto-CJS. quoted ia Pickle v. Swmehert, 166 

NEJd 227. 228, 229, 170 Ohio St. 441 

2. (Xno—CJS. qmUed is Padcle v Swmcliart, 166 

NE 2d 227, 228,229, 170 Ohio SC 441 

5. Ohio—CJS. quoted lu Pickle v Swmdufft, 166 

NE2d 227, 228,229. 170 Ohio St 441 

6. Cal—Ftaple v Ogg. 323 P2d 117, 12A 159 
CA2d38 

DiltfaKtioB Kcognind 

(I) Mttsonn conrte iinifonnly recognize the dBtmc- 
tion between lead and actual malice. 

M6-Duvenportv NfidlandBldg Co.243SW2d46% 
464 

Popular Sense CtHnpared with 
Lcsal Seme 

14w SC-Stete V Harvey, 68 SEJd 409, 412, 220 
sc 306 

pi«e915 

16. Malice ncaac voie thaa flctllioBf kgd 

NJ—Murphy v Johns-Maavdle Produca Coip, 133 
A2d 3A 42,43 NJ Super. 478 
18. S.C—State V. Harvqr, supra, a 14 

(1) **Maboe** choncttnza acte done with an evd 
dwposumn, or a wrong and unlawful motive cr pniposw 
-State V Scfaaflier, 177 N Eld 334^34% 113 Ohm App 
123 

23. NJ.^|pecht v Eostwood-NcaO^ Gorpb, 111 
AJdTSl, 788, 34 NJ Soper 136. 

25. Ma-<LJSL coed teDuvcaportv.Midlaiid Bldg. 
Go , 243 S W 2d 46% 464-CJS. cited la Duvw V. 
Nash Central Motors, 332 SLWJd 475, 481— 


CJS. dted ia Davenport v Midland Bldg Co, 
App. 245 SWJd 46% 46A 463 

26, Mo—CJS.dted tai Davenport V Midlaiid Bldg 
Go. sopn, a 25 

27. Va,—Thomas v Cool, 41 SE.2d 47% 48% 186 
Va. 131 

29. Va—Thomas v Com, supra, n 27 

30. Ohw-EdguSKn Olannuyer, App.. 168 
NEL2d42S,429 

Ri—PontweDiv Mme Safety Apphanoe Co, 247 A 2d 
303,308, 104 R.1 349. 
iKtadiiiv me than fll will 

(1) **Malioe IB ikt” or **00001 maboe** mdudes not 
0 ^ dl wiU, cr acme wrongftd moove implyuig a wdl- 
or mtest to mpn, but also sm^ a want of 
faehug as to nnpute a bad moiivei.r-Bock v Pl a infi e ld 
Cemw-News. 132 A2d 32% 528, 43 NJ Super 302 
3% Vw—Thonnsv. Com, supra, B 27 

36. ShnOiriy esproMd 

(1) If person acted wanttnly, dang what any man of 

naioudde must have known to be contrary 

to fan duty, and purposely prqndunl and ngnnoas to 
another, the law wdl unphr mafica so me t im es refoied 
to as **iiialioe m law**, or legal mahoe** 

NC-Givens V Sdhffs, 159 SE2d 33% 335.273 NC 

44 

37. Mos-Harvinv Tabor. 128 So2d 863, 86% 240 
Mns 730 

38. Md-Stannaidv McGool84A2d862,867.198 
Md 609 
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43. lowiH-Stete V MeCollom. 151 N W2d 319.523. 
260 Iowa 977 

N.Y-De Mansse v Wolf. 140 NYS2d 233. 238- 
RomaBych v Liverpool and London and Globe 
Ins Cb, 167 NYS2d 398, 401, 8 Mise2d 269 
Ohto-Watersv Novak, 115 N E2d 42% 425, 94 Ohio 
App 347 

PtL—Hugee V Fernwylvania R Cb, 101 A 2d 74% 743, 
376 Fa. 286 

Va—Enghiidv Daily Gazette Co, W Va. 104SE2d 
30% 314 

48. US—Sbiithv American Guild of Variety Arhsla, 
CAMinn,349 F2d973.980 
lowa-Stile V McCoDom, 151 NWJd 519, 523, 260 
Iowa 977. 

Md—Stannaid v. MeCooI, supra, n. 38 
Mb—Boone V Pratt ft Whtt^ Auccaft Coip, App, 
207SW2d 533,542-Sate/ Fmiidl, 280 S.W 2d 
11% 113 

NH—BUerv Rosenblatt,203AJd773,777, 106N.H 
26 

NJ—Msam v Oidio Pharmaceutical Coip, 198 A 2d 
791, 80% 83 NJSuper I 

NY—Banlev Fisher.94NYS2d34% 333, 197MiSG 
493 

Ohm—Waters v Novak, supra, n 43 
Or—Bhisv Southern Fac Go. 321 P2d 32% 328,212 
Or 634 

Fa—Montgomery v Deniuson, 69 A.2d 32% 32% 363 
Fa 255—Hugee v FennaylvBnia R Go, supra, n 
41 

S.C-SttMv Harvey,68SEJd409,412,220SC306 
Tena-Dminv AUbama Od ft Oas Cb. 299 S W2d 
2S.28,42TennApp 108 

WVa.-En^v DB4yGazntteCb.l04SE2d30% 
314 

(2) Thomas v. Cora, supra, n 27 

(5) Malice is not fanuted to hatred, dlwdl, or malevo- 
lence-Stete v Myers, 79 N.W2d 382, 39% 248 Ibwa 
44 

(6) **Malioe** is not mer^ spite or hatred aganist an 
indmdual but is mains anunus. and denotes that the 
party m actuated by n u proper and mdiect modves— 
Gteiyle V Gaitylw 170 N.E2d 79% 792, 28 111 App2d 
90 

SQL US—Snuth v American Oudd ofVanely ArustSi 
C A Mbul. 349 FJd 973,980 
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Iona-State v McCoUom, 151 NW2d 519, S2S, 260 
Iona 977 

Mo —Bourne \ Pnut & Whitney Aircnfit Goarp. &pn. 

n 45-State> Finndl, 280SW2d UQ, 1!3 
NJ—Msaniv Ortho PhirmaoentiGal Corp, 198 A 2d 
791, 808. 83 VJ Super 1 
N Y —Bank v Fisher, sopn, n 45 
52. Docs not Bcccsmil:^ nctn TidcnsMSS 
WVa—Enslandv Dail} Gazette Oo. 104 S E 2d 306. 
314 

54. ND—Tkev Mmdel,76NW2d 124, m 
Meanings and Definitions 
—In GenersL 
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57. ni —CJJSL cited m Sclilaf v State Farm Mutual 
Automdbde Ins Cb. 145 NE2d 791, 793. 15 
lllApp2d 194—Judge v Rockford Memonal 
Hospital, 150NE2d2Q2, 208. 17 III App 2d 365 
-South V Moran, 193 NE2d 466, 469, 43 lU 
App 2d 373 

Iowa—Robmson v Home Fire & Manne Ins Go, 59 
N W 2d 776,782.244 Iona 1084-Vqiak V Jensen, 
161 N W2d 100, 107 

Mwh—Tadiyek v Mutch, 30 NW2d 512, 516, 320 
Mnh 86—Bonkowsla v Arlan's Dept Store, 174 
NW2d 765, 768. 383 Midi 90 
NM—Ramsey V Zeigner,444 P2d 968, 97Q. 79 N M 
457 

NY—CJJS. cited in Caimmto v City of Nen York, 
256NYS2d670, 681, 45 Miic2d 241 
Ohio—CJJS. quoted in Pickle v Swmehart, 166 N E 2d 
227,228, 170 Ohio St 441 
SC—State V Harvey, supra, n 45 
Tex—Kirkv Marshall, Tex Ov App, 247 SW 2d 454. 
456 

Similarly expressed 

(1) Tex—Whedock v Batte, OvApp, 225 SW2d 
591, 596, err ref no rev err 

(13) ''Malice** has its foundation in dl will and is 
evidenced fay an attempt wrangRilly to vex, injure or 
annoy another—Moore v Greene^ CACd, 431 F2d 
584.592 

Mahoe means lU will or purpose to hinn—Ducote V 
US Fiddity ft Ouanuty Co, 130 So 2d 649, 651, 241 
U 677 

(14) "Express malice" mdudes, mter aha, ill will, 
envy, spite, and revenge—Pdzin v Hdmbiecht, 196 
N W2d 685, 69a 691, 54 Wis2d 578 

58. US—Obennan v Don ft Biadstreet, Inc, CA 
m,460 F2d 1381, 1384 

Aik-Stonerv Houston, 582 S W2d 28, 3a 265 Ark 
928 

Fla—Funh v fonoot, 58 So 2d 534. 538—O'Bnen v 
HoweU, 92 So 2d 608, 6ia 63 A L R.2d 544 
Ill—W P Iverson ft Co v Dunham Mig Co, 152 
NE2d615,6Zl, 18 Bl App 2d 404-Sinith v Mor¬ 
an, 193 NE2d 466, 469, 43 Dl App2d 373 
Kan-Statev Dmuian,573 P2d 1068, 1071,223 Kan 
428 

Me—State v Arsenault, 124 A.2d 741, 743, 152 Me. 
121 

Midi—Tudryck v Mutch, 30 NWJd 512, 516, 320 
Midi. 86—Bonkowsks v. Arlan's Dept Stor^ 174 
NW2d76S,768,383Midi 90 
Mo—Tnce v Lancaster, App. 270 SW2d 519, 526— 
Roberts v Emerson NDg Co. Mo, 338 
SW2d 62, 71—Davis v Nash Centnl Motors, 
App, 332 SW.2d 475. 481-State v Booth, Mb 
App. 515 $W2d 586, 589-GolIier v. Roth. Mb 
App. 515 SW2d 829, 832 

Ndx-State v Johnson, Ndi., 266 NW2d 193, 196. 
200 Neb 76a 

Nl—State V, Browne. 206 A 2d 591, 60a 86 N JSii- 
per. 217. 

NY—Bank v Fkher, supra, n 45—Romanych v 
Liverpool and London and Globe Ins. Go, 167 
NYS2d 398, 401, 8 Mise2d 26l9-Jewnh Center 
of Bddwm V Winer, 216 NYS2d 153, 154— 
CJJS. died fo Csmuiito v Grty of New York, 256 
N Y S 2d 67a 681, 45 Misc 2d 241 


Ohio—Hottsh V Pdh. 133 NE2d 34a 343, 165 Ohm 
Si 3S-GJJS. fMled fa Pickk % Swmefaan, 166 
N E2d 227, 228, 229, 170 Ohio St 441—Board of 
Ed of Mismi Tiaee Local School Dist v Mailing. 
01u> ComPl, 185 NE2d 583, 594 
Or—McElwain v Georgm-Fucific Goip, Or, 421 P2d 
957, 958. 245 Or 247 

SC—Tniett % Georgeson. 258 SE2d 499, SOa 273 
SC 661—Eaves V Broad Raver Elect CcHip, Inc., 
SC, 289 SE2d4K 416^ 277 SC 475 
Tex—Kirk v Marshall, sapm. n 57 
Vt—Wdlman v Mead. 107 A 396, 404. 93 Vt. 322 

—As a Mental State or Ckodition. 

In general 
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62. SiBdIaxly e ip tc aee d 

(4) Actual mahce may be defined as bad ftith, ill will, 
spite or vengesnee, bad motives—H E OawM Co 
V DunftBrBdstreei.lnc.CANC,241F2d387,395 

63. Iowa—Robinson v Home Foe ft Marine Ins Go. 
sapn, a 57 

SC—State V Harvey, Qtpn, n 45 

Similarly exprened 

(4) Aetual mahoe is defined m the popular sense of 
nnoor, peisond snimosuy, or ill will, and it implies a 
desire and an mtentwn to uipire—MeMuUen v Co*^ 
kum. 54 A2d 753. 756, 143 Me 47 
64ta SC—State v Harvey, supra, n 4S 

65. Similariy e x pren e d 

(2) Iowa—Robmson v Home Fire ft Manne Ins 
Co. supra, n 37 

Penonal spite 

Ga.—Godfrey v Home Stores, Inc, 114 S£2d 202, 
207, 101 GaApp 269 

66. Ohm—Edgmgton v Glsssmeyer, App, 168 
N E2d 425, 429 

Actoal malcvoleiiGe 

Tex —Knk v Marshall, supra, n 57. 

74. Similariy expnsnd 

(1) It B sndi gross indiflbrenoe to or reckless do* 
regard of nghtt of otben as wiD amount to a willftil or 
wanton act—Wheekdi v Bane, TexQv App, supra, 
n 57 

75. SC—Slate V Harvey, supra, n 45 

Similarly exp r ess ed 

(1) Legal "mahoe" exists not on^ where there a a 
partmular ill will, but also whenever there a a wicked¬ 
ness of oTbecit, wanton 

cnidty, recklemess of c u c unwtan c es and a mmd re¬ 
gardless of socal duty—Com v Commander, Fa, 260 
426 773.776,436Pa 532 

Ae State or condition of mind or 
heart 

78. DC-UE V Gamer" 421 F2d 1149, 1154, 137 
USAppJ}C214 

Ohm—Edgmgton v (Hawneyer, App, 168NEJd425, 
429. 

Tcx-Stmth V Jimgkmd, QvJkpp. 252 SW2d 596, 
599. en ref 

(4) "Actual maSoe" a that state of rmiriariangfiom 
hatred or dl wiH toward pfanntiir—Freeman v Mdb, 
217 P2d 687, 692, 97 Gd AppJd 161 

(5) Mahoe is state of mind nnangftmn hatred or ill 
wiU, evakncmg a wQfangnen to vex, annoy, or irgure 
another penoD—McCumi v. Gdrfbmia Teaehen Aastu 
83CBlRptr 846, 8Sa3CLA3d9S6 

Stite Of mind or mrse of coBdnct 
N.Y.—Lanienoe Umveiaty v State, 326 N YS2d 617, 
628,68MBc2d408. 

Mdntol State 

Ky.-AslitDQv Com, Ky.. 405 SWJd 562,568 
80. Kan-Stiie v Jensen. 417 PJd 273, 281. 286, 
197 Kan 427 
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83. Wroeg fBdiB« in maa*k ssiad 
NJ—Goknian v Newark Morning Ledger Go, 149 
A 2d 193, 201, 202, 29 NJ 357 
85. Ohio—EdgugtOD V Qlassmeyer. App, 168 
NE2d 425.429 

88. SC—State v Harvey, supra, n 45 

(2) Malice m law a a cod dqpiavity and hanliiess of 
heut-Cbm v GSigill, 55 A 2d 373,374.357 Pa 510 
(3; "Malice" a a hardness of hesrt, cruehy, nckkss' 
M** of eottiennenoes a recaidlesB of social 
duty-Gom v Buzard, 76 A2d 394,396,365 Pa 511, 
22ALR2d846 

(4) "Mahoe" a a word of art amL denotes a vioous 

and wicked state of mind and may be described as a 
heart fiUaDv bent on and umnandAil of social 

duty—UJ V Hanuhnn. DCDC, 182 FSupp 548. 
551. 

(5) Mdioe a that state of mmd under wfaeh a penoo 
dos a wrongfo] act pnrposdy. without a reasooOble or 
lawfol excuse, to the uyuiy of another Skaifamski v. 
Henry R Kraase Co, CAOhio, 378 F2d 656, 658 

(6) "Mahoe" a dictate of wicked, depraved and ma> 
bgnant heart 

Ind-Diollmger v State, 408 NE2d 1228, 1243, 274 
Ind S 

90. Tex—Smith v lungkmd, supra, n. 78 
9A Anz-State v Hudson, 331 P2d 1092, 1094, 85 
Arm 77 

lowi-Statev Leedom, 76 N W 2d 773. 776, 247 Ibwa 
9n-Statev Nutter, 81 N W 2d 2a 23, 248 Iowa 
772-Statev Tice, 130NW2d 678.681,257Iowa 
84-State v McCoUom. Iowa, 151 NW2d 519, 
525, 260 Iowa 977—State v Gilroy. Iowa, 199 
NW2d63,66 

Similariy definod 

(2) The term "mahoe" doa not mean spite or iU will, 
»that tens a commonly used, but ngniiBes a state of 
mmd or daposition whicfa would prompt one person lb 
do great bodily barm to another without just cause or 
excuse—State v Swiney, Mo, 296 SW.2d 112, lift 

(3) "MabceT does not Mcessvily men hatred or iD 
wiE but pertains to wrongs which are mflated with an 
evil mtent, design, or purpose, and such malice may be 
shown by showing thia gmliy party wv actuated fay 
dishonest motives with mtent lo perpetrate u nvuiy— 
NKhmien Co v Ashtach, CADI, 352 F2d 899, 906 

(4) "Mahoe" ra qmrament eoimotes not iU will, but 
niCT^ mtennonal m teritaence wnhout just ifi ca ti on. 

U S—Matter of Borne CbeoaeaX Go, Inc, Bkrtey NJ., 
16 BE 514, 522 

95. Similariy exprened 

aad a mmd icgudkas of socnd duty —MbntgooHy v. 
Dennaon, 69 A 2d S2a 528, 363 Pa 255 

96. Sbnfliriy nprawd 

(1) "Mabee", does not necessarily import ilMnD to> 
ward mdivahial ugnied but signifies rather a gnetal 
maUgnaiit reckhawiess of the hvea and safety of others, 
or a condition of mind which shows s heart legaidkis 
of socisl duty and fitally bent on nuschief—Stste v 
Moozoo,99SE2d672,67S,231SC 655 

97. Stadbufiy aliened 

(1) Mahoe m a hgd sense denotes that oondmoa of 
mmd which a manifested by nteational dong of wrong- 
fid act without just canse or excuse, and a so m e t i ni ei 
defined as sny wdlfnl or oo mip t mienikm of the mnd. 
UJ-Buikev US,CA,AlBdEa,282 F2d 763,768,92 

ALR2d 628 

Neb --Sdl v. Stale; 61 N.WJd 256,26a 157 Neb. 688. 

(2) The term "maBer" appbes to that gIhb of wrongi 
wheb are mflicted with an enl mtent, destga or paF* 
pose; It nnplks that gudiy party was actuated hr a»- 
pnper or fiabonest motives and requRS mtendonal 
perpetration of an ngmy or a wrong on another—Ni- 

Cb V Adibaefa, CAJD, 352 F2d 899. 904. 
99. Neb-Sntev RovM,3]5NW2d29a 255,210 
Hdb. 419-Stme v Hatdm, 326 N.WJd 38, 41, 
212 Neb 774 
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MALICE 

Png* 919 

2. DC—Foer% tS CA ZO" F2a :’4 ;3- 

LSAttDC 34 

Tct—Jw . Suit ::bS«:d 156. 354 *.53 Te» 
OR 54f-OW « StJite. 23(iSW3d 343. 342. 
35*-TexCrR 4|>2 

3. latert re^iircd 

"Milict" 'cqiam an mient lo caine the >en harm 
that resoSt* cr »cr>e harm of same general nature, or act 
done 'n wantor or »iifjl dtsreganl of plain and Hicng 
likelihood Uut some wch narm nrill result, and *1 also 
requires, cu negause side, abwaee of an> ctreumstances 
of jusnfieatiOR, excuse cr recognized mitigaticn —Peo> 
piev McBnde. 186 2d71, 3C Mi.fa App 201 

As intent or in^en^io??. 

4. Muh—FOople v Hansen. 318 N'W3d 422. 425, 
368 Midi 344 

Me 920 

7. NH—Baer « Rosenblatt. 203 A 2d 7T3. 7T7. 106 
NH 26 

SD—CJjS. eited la First Nat Bank of Jacksonville v 
Biagdon, 167 N W 2d 381. 383 ^ 

Tenr —Fox %. Sttle^ Cr App, 441 Slfr 2d 461, 49S, 1 
TennCrApp 308 

(6) **Ma3iee" is an intent to cause enber the harm 
that actually renlts. or some hann of the same general 
nature, or an act done m aanten or willful disiogaid of 
the plam and stroog likelihood that soine such harm will 
result—People v McFee. 192 NW2d 3SS. 357. 35 
MichApp 227 

10. Cal—People % Salcido. 69 CalRptr 193, 197, 
263CA2d 1 

11. lU —Fedoy V McAuhfTe. 80N E2d 373,375. 335 
IlIApp 99 

13. Cdo—McNichob v Conqas-K Corp 482 P2d 
432,435, 29 Colo App 205 

Sbnihuif defined 

^Actual m a h e e " means a positive desve and mtention 
m annoy or uyure another person—Obeiman V DunA 
BcMlstreet. Inc, CA.ro, 460 F2d 1381, 1384 

17. SfaniMy defined 

(1) A delibente mtentioa to do evil with or withont 
petsamd lU will—Kizk \ Marshall, Tex Civ App, 247 
SW2d 454^456 

(2) **MaJioe" is an mtent to cause very harm that 
lesnlts or some harm of same geneial nature, or an act 
done m wanton or wdlfnl disregsid of plam and strong 
W c d ihnod that some such harm will result 

Mich—People v Geiger. 159 NW2d 383, 385, 10 
MkhApp 339 

(3) **Maliee** is intention or desne to harm another 
usually seriously through doing sometlimg unlawful or 
imjusnfied—Bushv Kelley's Inc, 247 N.E2d 745,747, 

18 Ohm St 2d 89 

As design, 

20. lU—Lonllazd v Fidd Enteijuiscs* Inc, 213 
NE2d 1.7.6SmApp2d6S 
Stmilariy daftiad 

(1) A wdBnOy formed design to do another an nymy 
—Kiikv Maidiall, TexQv App. supn, n 17 

(2) **Malioe** can mean wilful and mtentional design 
to do mjary—Bosh v Kdley*s Inc. 247 NE2d 745, 
747, 18(%ioSi2d89 

(3) ''Malice" is a design finiiied m mmd of domg 
mudnef to another—Fox v States Tom Cr App. 441 
SW2d 491.49S 

2L ni— LonOanl v. Field Eaterpnses, Inc. 213 
NE.2d 1,7,65 niApp 2d 65 

25. Ind—DfoUmger v State; 408 N E2d 1228, 1243, 
274Iiid 5 

As disposition, 
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27. Ohio—Hbush v Path. 133 N E 2d 34Q, 343, 165 
Ohm St 35 


Suiilariy defined 

C/ A dhivN.', r T •’lien! is 'rjure arc«i*’e- cr cthen 
r T ire fT£t Ccan r jirger, jeau^ii^y. hatred, merge 
tne Ac-K.il » Mjnttl.. Tex Civ App. *upia, n 

r 

33. Mo—SlJJev lat,42‘f S»2d 394,4X 
35. N H —B&er t Rmenhiatt. 2L3 A 2d "73 777. 106 
NH 26 

Equivalent of ill will 

(2f Oilier vLiieirentv o'snmlar import —A BC Nec^ 
d^ecre''* Co v Dun A Bradureet, Inc, C A N Y, 245 
F2d TS, *'7"-De Ronde v Caytime Shops, Inc, 
C A N V . 239 F 2d 735, V8 
35. N H —Baer v Rosenblatt. 203 A 2d 773, "77.106 
NH 26 

38. Siinilnrly defined 

iJ) "Malice" IS reeUess d<iregard of fanman life 
which precedes from a Imart and mind void of a just 
sense social dutv and fktaSy bent on mselner— 
Brawn V Stale. Del. 234 A 2d 442, 443 
(2) "Malice" consists of anjustified disi 08 *nl for pon* 
sibihty of death or great bodily harm and extreme 
laddrerence to sanctuy of human life 
R1 —State V McGrsnahan. 415 A 2d 1298. 1302 

As disregard 
40. ShoBariy defined 

<1) Mahee may consist of a general dsnusrd of the 
fight nnd consideration of mattkmd, or a ponion of 
society, directed by chance against the mdividual m- 
jured —AuU v Cohxna] Stores, 45 S E 2d 827. 835, 76 
GaApp 329 

(2) "Malice' pertains to a wicked and corrupt dis> 
regard for lives and safety of othen —State v Myers. 79 
N W 2d 382, 39a 248 Iowa 44 

(3) "Malice" may consist in a general disregiid of the 
right consaiention of mankind directed by ghaniy 
against the individual —Godfrey v Home Stores, Inc, 
114 SE2d 202. 207. 101 GaApp 269 

47. Qd —Maxon v Security Ins Co of New Haven, 
Q»n. App, 29 CllRptr 586, 593, 214 CA2d 
603 

Ohm—CJJS. eund m Board of Ed of Miami Tnoe 
Local School Dist v Maitmg, 185 NE2d 583, 
594 

48. Ohio-CJjS. otad as Board of Ed of Miami 
Trace Local Sebool Ds v Marcnig, 185 NE2d 
583. 594 

49. US—Brewer v, Heirst Pub Go, CADI, 185 
F2d84a 850 

Ga.—V kIccis V Motte, 137 SE2d 77, 81,109 GaApp 
615. 

Oiiio-CJ& chid fa Board of Ed of Miami Trace 
Local School Dist v MarM 18^ NE2d 583, 
594 

As motive, 

50. US—Engleman V Progresove Machinery Carp, 

* DCMam, 156 FSnpp 46, 47 

Csl—Masterson V Ptg'A Wlnstle Corp, 326 P 2d 918, 
92a 161 CA2d323 

Ohio—CJ jSL eiled fa Board of Ed of ISmnu Trace 
Local Sdwol Dist v Martmg 185 N£2d 583, 
594 

51. Ohio—CJJSL otad fa Board of Ed. of Miaim 
Traee Loeal School Dnt v Maitmg 185 NE2d 
583. 594 

5K Smifariy defined 

(1) Any nalawfiil and unjustifiable motive—Com v 
Liissier. 128 NE2d 569, 575, 333 Mam 83-Cbm v 
Beaubeu, 133 NE2d 226; 229. 333 Mass 640 

(2) Malice m ilx legal sense is a wnmg motive of any 
kind and signifies wilfnl domg of mjnmns act witboac 
liwfiilexcuse—StateV Nelson, 175 A2d814,822, 104 
NH 478 

(3) "Mahee" a the moove and wiBmgnem to vex. 
harass, amipy, or injure—Haun v Hyman. App, 36 
Csl Rptr 84, 87 

(4) "Maboe" a to be taken to mean that actor a 
actuated by unproper and mdireci motives, not to mean 
spue or hatred agamat n mdividnal —Suaon J, Oiilson 


A Son, Inc v Fncke, App, 195 NEJd 17, 45 Ill. 
App 2d 88 

54. NH-Bierv.Rosenblati.203 A2d 773.777, 106 
NH 26 

Tex—Whedoek v Batts; OnrApp. 225 SW2d 591, 
596, err ref no rev err 

55. Ohio-CJS. died fa Board of Ed of Mami 
Tnoe Local School Dat v Martm^ 185 N E 2d 
583, 594 

As purpose. 

59. SC-State v Harvey. 68 SE2d 409. 412, 220 
SC 506 

PM 922 

62. Anz.-State v Pndman, 177 P2d 376; 384, 65 
Anz 197. 

63. SC—State v Harvey, snpra, n 59 

As spirit 

(1) A spun of mischief or cnmmal mdiflhrenoe to 
avil obbgatmia—Waters v Novak. 115 NE2d 42a 
425, 94 Oho App 347 

As wish or desire. 

71. NY-Crane v New York World Tdegnun 
Qxp, 119 NYS2d 199, 203, 203 Mac 916 

72. Stntntoiy definitfon 

AxuL-^tate v Pndman, snpn, n 62 

73. Ga—Langfalm v Bon Air Hotel, 68 SE2d 186, 
189, 85 GaApp 43, 

74w Sindfariy enpw ed 
f 1) A positive desire and mtention to amwy or ngure 
another person—Lonllard v Flidd Enterpnses, Inc, 
213NE2dl.7.6SroApp2d6S 

—^ Physical Manifestation. 

In general 

78. WlUftil act 

Gd—Maxon V Security Ins Go of New Haven, Conn, 
29 Gd Rptr 586; 593, 214 CA2d 603 

79. NJ—LouaSchlesngerCo. V Rioe;72 AJd 197, 
203, 4 NJ !69L-Kuitz v Oremland, 111 A2d 
lOa 107, 33 NJSuper 443 

N Y —CJjSL qwtad fa Csmmito v City of New York, 
256 NYS2d 67a 681, 45 Mac 2d 241 
Sindfariy expressed 

(1) A representation made fiar the purpose of seeming 
a benefit with knowledge that it will be detnmental to 
another a an ttttjttstifiahle and malioons act—MbCUe V 
Deppen, 91 AJd 503, 505, 21 NJSuper 591 
81. NY —CJJS. quoted fa Gsmmito v City of New 
York, 256 NYS2d 67a 681. 45 MBc2d 241 
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88. Siinilariy expressed 

(4) A wrongfiil act done mtentionally without legal 
justificttioo or excDse—Coleman v. Ziqler, Mb App, 
226 SW 2d 388, 392 

As ast or action, 

93. Sindfariy expressed 
(1) "Mahee" unphei an act canoened m a qnnt of 
maefaief or with cnmmal mdiflferenoe towards the ddi- 
gstma owed to others, and there must be mtent to vex, 
aunoy or ngure; mere spite or dl will or neghgence; 
even grass neghgenee; not bemg sufficient—Goinbas v. 
Ashe, 322 P2d 933, 939, 94a 158 CA2d 517 
96; Sindfariy expresMd 
(1) "Mihce” mesns any wrongful act whidi has been 
wilfully and purposely done to the nginy of another— 
Seigeutv Watson Bras Tranqi Co, Iowa, 52 NW2d 
86, 9a 244 Iowa 185 

98. Va—Thomas v Com. 41 SE2d 476; 48a 186 
Va 131 

As doing or performance of act 

99, US—Hiatt V Brown, CAGa, 175 F2d 273, 
277.revd onolh gids TOSQ 495.339US 103, 
94L.Ed 691, rah den TOSCt 672,339 US 939, 
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^ LEd 1^56—Smith \ American Guld or\ari' 
et> Artists, C A Minn 349 F 2d 973. 9d0 
AU—Huflstntler > Edge. 47 So 2d !97. 199. 254 Ala 
102 

Icma—Robiiison v Home Fire & Manne Ins Co 59 
N W 3d 77<», 782.244 loi^a 1084»Cbuide v Weav¬ 
er Const Co, iSii NW2d 139, i44. 261 Icnva 
1225. 31 ALR3d 1336 
K> --Wnght V com, 335 S W 2d 93a 931 
Md—Stannaid v McCool, 84 A 2d 862, 867. 198 Md 
609—Lawrence « State. 237 A 2d 81, 82, 2 Md 
App 736—McFadden v State, 237 A 2d 93, 95. 2 
MdApp 725 

Mo—Ackmann V Keeney-Toelle Real Estate Co, Mo, 
401 SW 2d 483, 489 

N J —Rainier*s Datncs v Rantan Val FarmSk 117 A 2d 
889, 895, 19 NJ S52 

N M —Jones v Citizens Bank of Clovis, 263 P 2d 366, 
368, 58 NM 48—Loudu v AU^uerqiie Nat 
Bank, N M. 418 P 2d 191, 199. 76 N M 73S-<3ai- 
indo V Western States CoUectioo Co, App. 477 
P2d 325, 33a 82 NM 149 
NC—Brown V Giiamit> Estates Coip, BOSE 2d 645, 
651, 239 NC 595. 

ND-Tioe V Mandd, 76 NW.2d 124, 130 
Ohio-Rewhinan v Drake. 100 NE2d 533. 536. 89 
Ohio App 222 

Or—Pattenon v Skoglnnd. 180 P2d 108,113,181 Or 
167—Lmkhart v Savely. 227 P2d 187. 197. 190 
Or 484 

Tex—Kirkv Maidiall. Civ App. 247 S W 2d 454.456 
Vt—Hedman v Sicgnest. 248 A 2d 685. 687, 127 Vt 
291 

Similarly HaffSnii 

(1) “Malice” IS dehberate, mtentiooal doing of 
wrangfhl act withont just cause or exenae-Mafgolis v 
Telech, 122 S E2d 417. 419. 239 S.C 232 

page 924 

1. Ohio-Hoiish V Peth. 133 NE2d 34a 343. 165 

Ohio St 35 

2. US—Hiatt V Brawn CAGa, I7SF2d 273.277. 

revd onotb gida 70Sa 49S.339US 103,94 
LEd 691,rah den TOSO 672,339U.S 939,94 
LEd 1356 

Vt—Hedman v Siegnest, 248 A2d 685, 687, 127 Vt 
291 

3. Tex—Kiikv MardiaI].CivApp,247SW2d45A 

456 

4. Ala—Birmingham Broadcastmg Co v Bdl. 68 

So 2d 314, 322, 259 Ala 656 
Ohio—Houah v FUth. 133 NE.2d 34a 343. 165 Ohm 
St 35 

Or—Lmkhart v Savdy. 227 P2d 187, 197, 190 Or 
484—Blnav Southern FXc, Go. 321 P2d 324,328, 
212 Or 634 
Hannfid 

NY—Katz V Tliompaon. 189 NYS2d 982, 986. 19 
3fise2d848 

NC-CluldRS8v.Abe]es.84SE2d 17aiS2,240NC 
667 

Ohio—Reuhmm v Draifce. 100 NE2d 533, S3a 89 
Ohio App 222 

5. US—Smith V American Guild of Vaneiy Artats. 

CA.Miim. 349FJd 975. 980 
Ala-Huf&tutkrv Edge^47So2d 197. 199, 254 Ala 
102 

Iowa—Rdbmson v Home Fire ft Manne Ins Co. 59 
NW.2d776,782,244Iowa 1084-aaiidev Weav¬ 
er Const Cb, 158 NW2d 139. 144, 261 Iowa 
1225,31 A.LR3dl336 

Ky—Wni^ V Com, 335 S W2d 93a 931—Combs v 
Com,, 336 SW 2d 761, 763 
Md—Lawrence v. Stidc; 237 A.2d 81. 82. 2 MdApp 
736-McFadden v State; 237 A2d 93, 95. 2 Md 
App 72S—Lmdsay v State; 2S8 A.2d 76a 763, 8 
MdApp 100 

Mo —Ackmann v Keeneiy-Todle Real Estate Co, 401 
SW2d 483,489. 

NJ—Lougov Redly, 114A2d 302,306; 35 NJ Super 
405—Tiautwmn v, Haihouft. 123 A2d 3a 38, 40 
. NJSuper 247. 


NM—Loucks V Albuquerque Sal B^nk 4.e P2d 
191, 194, 76 N M "SS—Galmdo % We«ieri Smtes 
Collec:.on Co. App, 47“ P2d 3:s. 330 82 N M 
149 

Or—Patterson v SLoglimd, 18C P2a lOS, 113,183 Or 
167 

Vt-Hedmar v Siegnest 24ft A 2d 685, 687. 32 ‘r Vt 
291 

6. Ala—Hnffstotler v Edge, sjpra, n 5 

7. K> —Damron v Com. 313 S W ::d SS4. 856 

8. US—Hiatt V Brown supra, n 2 

Iowa—Roixnson v Home Fire ft Marne Ins Co 59 
NW2d776,782,244Io*alOS4-Ciaudcv Weav¬ 
er Const Co, 138 NW2d 139. 144, 261 Iowa 
1225, 31 ALR3al336 

Md—Lawrenee v Sute, 237 A 2d SI, SI, 2 MdApp 
736-McFadden v Sute, 23*^ A 2d 93. 95. 2 Md 
App 725 

Mo—State v Smait, Mo, 485 S W 2d 90, 93 
N J —^Louis Schlesioger Q> v R ce, supra, n 8 —Weg- 
Id V Hogan. 100 A2d 349, 351, 28 NJSuper 
144—Ramwf's Dames v Rantan Val Farms, 117 
A 2d 889, 895, 19 NJ 552—Trautwem v Haib- 
onrt. 123 A2d 30, 38.40 NJSuper 247 
NM—Loueks v Albuquerque Nat Bank, 418 P2d 
191. 199, 76 N M 73S-Gal<ndo v Western States 
collection CO, App. 47? P2d 325, 330, 82 N M 
149 

ND—Ticev Mandd. 76 NW2d 124. 130 
OhM—Housh V Peth. 133 NE 2d 34a 343. 165 Ohio 
St 35 

Or—Patterson v SLoglund, supra, n 5 
Vt -Hedman v Siegnest. 248 A 2d 685. 687, 127 Vt 
291 

SimOariy ezpreised 

“Malice** IS the intentional doing of a harmfol act 
without jusnfic^n or excuse, or stated diSeiently, 
wiUfuI violation of a known nght —MidOmtinent Td 
Coip V HomeTd CO. DC Mbs. 319 FSupp 1176, 
1199 

pi«e925 

9. U S—Smith V American Guild of Variety Aunts, 
CAMirni. 349 F2d 973, 980 

Ky—Wnghtv Com,33SSW2d93a93] 

Md—Stannard v McCool. 84 A 2d 862. 867, 198 Md 
609 

Ohio—RcKfaman v Drake, supra, n 4 
Legd oxoiK 

Mo—Cook V Houiewirth, supra, n 5 

11. U S-^tauth V Amencan Guild of Variety Artma. 

CAMmn,349 F2d 975.980 
Ky—Wnght V Com, 335 SW.2d 93a 931 
Md—Stanuard v McCool. supra, n 9 
NJ—Newark Hardware ft Plumbing Supply Go v 
Stove Mfrs Gocp, supra, n S—Louis Schleamger 
Co V Rice, supn. n S—McCne v Deppert, 91 
AJd 503, 505. 21 NJSuper 591—Naylor v Har¬ 
kins, supn, n 5. 

Ohio—Rflchman v Drake; supn. n 4 
Or-Lmkhait v Savdy. 227 P2d 187, 197. 190 Or 
484—Binsv SouthernFte Co. 321 P2d 324,328, 
212 Or 634 
Simfluly deffiMd 

“Mabee** mhem m the doutg of a wrongftil act 
mtenoonaOty or without just cause or excuae, or as a 
result of ill will—Dawkmsv Com, 41 S EJd SOa 503, 
186 Va 55 

(2) An act done mternMnally without legal provoca- 
txm 

NM—Apodacav Mdler,441 P2d 20a 203, 79 NM 
160 

MitUtiCliig dreomstaiiem 

“Maine** b the mtentioad doing of an act without 
jnstifieatiaa or excuae or miagatmg cucunutanees 
Gd—FOople V Sakido. 69 QJRptr 193, 197, 263 
CA2d I 

n. Odmrwiieftitod 

An mtenoanal act which s highly danferons to hu¬ 
man bfe and winch is done m disRgefd ^ the actor’s 
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awareness that socw»y requires faun to conlbrm his 
conduct to the jn iv aceomplislied wuh “mahce”, 
regutPess of feet that actor acts without ill will toward 
h«i \ c^im or beinees that his conduct is jusufied 
Ca*-People v ajkir. 66 CalRptr 448. 456. 259 
CA2d 19: 

19. US—Sm<thv Amencan Guild of Vanety Artists. 

CAMTO. 349 F2d 975.9S0 
Ohio-Wateis v Novak. 115 N.E2d 420.425,94 Ohio 
App 347 

PWS26 

23, Iowa—CUude v W*eaverConst Go, 158 NWJd 
i39. 144, 261 Iowa 1225, 31 ALR3d 1336 

24w Sbadlarly ezprawd 

(3) “Malice** stgr’fies a genenl maligiiaiit recklesi- 
ness concerning Lves and safety of otben—Bladcbam 

V State, Inc, 291 NE2d 686, 695, 260 Ind 5 

Evidence of Malice 

25. US—Berryman V Sinclair Pnine Oil Go, CC 
AKan. 164 F2d 734, 737 

41. Similiriy ezprened 
(3t Malice may oe directly evidenced fay words or 
mfened from acts and eondact whidi necessarily lesnlt 
•n mjury —Dawkms v Com, supra, a 8 

(4) MaLce nay be mkned from conduct 

Vt—Hednar v Siegnest. 248 A 2d 685, 687. 127 Vt. 
291 

43. Sfanilirly expnned 

(2) “Mahoe m Iaw“ b where malice is estaWished by 
legal presumption from oertam fhets—Schnathoist v 
Williams. 36 N W2d 739, 747, 240 Iowa 561, 10 AL 
R2d 1199 

bfttied from dreiiimtan cee 

Tex—Agmlar v State; CrApp. 468 SWJd 75. 77 

44, NY—De Maiasre v Wdf. 140 NY.S2d 235. 
238 

46. SiDilarly ezpKBCd 
(1) “Mahoe" is implied, when the act b committed 
ddiberaidy, and b likely to be attended with dangecoua 
consequences—Scfawalb v Schwilb; 282 SW2d 661, 
67S.39TenoApp 306 

52. Va—Thomas v Cbm, 41 SE2d 476, 48a 186 
Va 131 

61. Shniliiiy silted 

(1) Where a party b tb be dunged with mahce, he 
must have had conscious knowledge when com mi tt m g 
the act, have acted with such recUessneis that a cou- 
saons wrongdoing is neoeisanly unpbed. or must have 
acted With X bed motive—Cook v Hbusewirtb, Mb 
App. 254 SW2d 283. 285 

65. Midi.-People v Adams. 192 N W 2d 19. 24; 34 
Midi App 546; af&L m part, revd. m pan on och. 
grds 205 NW.2d 415. 389 Micfa. 222. 59 AL 
R3d 1288 

MALiaOUS. 

me 928 

70. Sbnfliriy MpmMd 
(1) The word “mabcioui*' has been given wans var> 
led defiiuttons by courts throb^boat the country, end it 
tiiat such ddinttioiis upon the ■«■"««*«' m 
whicb the wonb are used—Lau^dm V Bon Air Hotel. 
68 S.E2d 186. 189, 85 Ga.App 43 

75. SinOiily eqpBCMed 

(1) The tenn “meiiacws** m iti mesning mvotves iD 
will of a degree that is equivalent of a dchbciate intent 
to ngure otheia—Brennhoist v. Beckman, 35 N W 3d 
719. 730, 227 Mmn. 409 

(2) “Mdioous** IS ciilcBCtenzed by or mvolves “mal- 
ioe** wfareh meam dl wiD or purpose to harm—Dneole 

V US Fkkbty ft Gnaranly Oo, 130 So2d 649. 651, 
241 U 677. 

84. NY—Gdvada Inc V Fidelity ft Depont Go of 
Md, 139NYS.2d 92,95,28Miie2d 144, 



aiALICIOUS 

Pag« 928 

85. \ ) <-CiU%«uk Inc i* Ic Diepnut Co of 

Md. ]39NYS2d4: 95 2/> Misc2d 144 

SUoilarJIy cxpreocd 

111 CbinutenzAtiCin isf ur'diut as ‘*!ssa2«cwtt” or a 
deoe denotes inie»lictnai doing cf a h«m- 

fwi act »'ihout jii9t caasc ir excuse and ira>, depending 
upon the ccnnation in which such tenn> are eniplcjed. 
be broad enough to include h&tred or ill «ri ahhoogh 
the) do rot necessarily do ao—Voss s American Mot 
Liafauity Ins Co, Mo App 341 S W2d 2-^0. 279 

W929 

86. Ga—Laughhn % Bon Air Hotel supra, n 70 

89. Ga—Laiighfan v Bon Air Hotel, supra, n 43 

90, Ga—Laiighbn v Bon Air Hotel supn, n 70 

92. NY—People ex rei Evans s Denao. 175 N Y 

S2d 643. 645,l3Misc2dl77 

SfanBariy defined 

(1) ‘*MaIieiaii$” meins mdulging or exereismg malice 
haibonag dl wiD or enmity —Tenmano \ Teruuuio, 
316 N E2d 375. 377, 6 Ohm St 2d 117 

93, Ga—Laughfan v Boo Aar Hotel supra, n 70 

94w N Y.—Feopk ex rd Evans v Denno, 175 N Y 
S2d 643,64S, 13Mtte2d 177 

95. Ga—Lidghbn v Bon Air Hotel supra, n 70 
NY—People ex rd Evans s Denno, 175 NYS2d 
643, 645. 33 Misc2d 177 

98. IB—Gordon > Oak Parle Schooi Dist No 97, 
lU App, 320 NE3d 389, 393, 34 111 App3d 13! 

99. <Xuo—Teramano v Teramano, 216 NE2d 375, 
377,6 0hioSt2d 117 

Sbnfleriy defined 

(1) Word “malxie** means harboring aiaboe, iB will 
or enmity, having a dehbeme intenticm to nyure others, 
mteoding or detemnned on evil—Cook v. Kinzua Pme 
MBIs 0>. 293 P2d 717, 727, 207 Or 34 

5. Qa—Landilm v Bon Atr Hotel 68 S£2d 186^ 
189, 85 Ga App 43 

"Malicious” and **wanton” are sim¬ 
ilar in connotation.^ * 

8.1. Ohm-Breeds v McKinney, 170 NE2d 8Sa 
832, 171 <Muo St 336 

Malicious act 

12. Mbs— Pemtt v Johnson, 175 Sold 497, SOQi 
253 Mbs 194 

SbnOariy defined 

(1) A *‘mahcMiis act" b defined as one ebaraetenzed 
by, or involvmg, malioe^ having, or done with widked or 
nusduevous tntennons or motives —Johnstone v Card* 
ner, 116 A 2d 776, 777. 151 Me 196 
14. NY—De Marasse v WoH 140 NYS2d 235, 
238 
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16. US-Gard v US. DCCd, 420 FSiipp 300. 
302, affil 594 F2d 1230, cen den. IW KCt 138, 
444 US 866. 62 LEd2d 90 

17. US—Heard V Ruao. DCFa.. 281 FSnpp 7201 
738, affd 88 SCt 2307, 392 US 64«^ 20 LEd2d 
1358 

18. US—Heard V Ri&o, DCPa,281 FJSupp. 72CI 
738 

NY-Cdvadalne v FIddity A Depomt Go ofMd, 
139 N YS2d 92. 95. 28 Mneld 144 
20. Ga—Aicfaiteetutal Mfg Co of Amenea v Airo- 
tecw Inc., 166 SE2d 744, 747. 119 GaJVpp 245 
NY-De Marasse v Wc^. 140 NYS2d 235, 238 

22. Mo—GJ&gwied hi Kyle V. Fidelity a GmuBlty 

Go of New York, 244 SW2d 418. 42a 241 
Mo App 513 ^ 

23. Mo-CLJ.S.«MtediBKylev FiddityaOnualcy 

• CO of New Yoik, sepra, n 22 
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28. Ga—U«igt:..n v Boa Air Hotel. Supra, n 5 
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29. W«4 crfticixed fbr tadc «f pneUoa 

Ga— Architectural Co of America v AJOiee. 

Inc, !66 SE2d 744, -47 119 GaApp 24S 
48. Kaa-Staie v Robenon, 499 P3d 1137, 1141, 
2:0 Kan 209 

51. Siadlaify alatied 

(2) Word "maliomisly" denotes that mahoe which 
charKtenan all acts done with evil disposition, wrong 
md unlawfiil motive or purpose, that state of mmd 
which astiiites conduct mjunous to mbers without law- 
fill season, CBUM or ewice.—State v Dium, Iowa, 199 
NW2d 104. 107 
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54, NY-De Muasse v Wolf, 140 NYS2d 235. 
238—Romanych v Liverpool and Lonien and 
Globe Ins Go, 167 N Y S 2d 398. 401. 8 Mse 2d 
269 

56, «<Malicio«aiy-BMUS,ete.** 

Ga —Arclntectufal Mfg Co of Amenea v Airotee, 
Inc, 166 SE 2d 744k 747. 119 Ga App 245 
58. Mo-State v Weir, Mo, 506 S W2d 437. 440 


Siniltrly apnaed 

(1) "Maliciously" means done m a mahaous spwit or 
manner Wrongful acts done with intention are in the 
English law edten said to be done mahoottsly which 
means a wrongful act done inientwaaliy and wnhoat 
just cause or excuse—Peofde ex rd Evans v Dennok 
175 N YS2d 643, 645, 13 Mise2d 177 

59. Siailiriy expraoed 
(I) Fact that m act b done mtenuooaBy or knowmg- 
ly not result in conclusion that it was done "mab- 
oonsly", moreover an act wilfiilh^ done b not neoessar- 
ilyamabemusact—PeopleV MeCree.27SP2d 95,99, 
128CA2d 196 

6a With ddiberate iutentioB to hdare 
SD—Fust Nat Bank of JacksonviUe v. Bragdon, 167 
N.W2d 381, 383 

63. Mo-State V Shuler, 486 SW 2d SOS, 509 

MALICIOUS 
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§ 1. Definition and Nature 
libiaiy References 
Mafidous Mischief et seq. 
pi«6 933 

1. Kan—^E b V HawkqFe-Secnnty Ins, Go, 386 P2d 

206, 192 Km 103 

2. Mmn-Suie v Mayhood, 241 NW2d 803, 306 

Msmi 259, 

niere is no such statutory offense 
as "Suspidon” of malidous d^truedon 
of ppoperty.^^ 

3J. Ohm-^dmorv Sei«B,15DN.E2d852,168 0lim 
St I 

6 w Mont—State v Bhkd(y, 592 P2d 502, 181 Mom 
118 

Tex—Day v State Ck-. 534 SLW2d 681 

Other dellHifioai 

(1) IB—People V. 0 * 81101 , 85 NE2d 362. 337 Ill 
App 215, Rvd on olh grdL 88 NE2d 48^ 404 IB 
236 

7. Ga—CJ,& cited la GomebI Aoe. Fhe A Life 
Asrar Gorp v. Azar. 119 SrE2d 82, 85^ *03 
GiApp 21 s 


54 CJS 172 


IW8e934 

12. Rolm ts to dTfl tn^pos inappiicaU 
WVa-State v Tnvs, 81 SE2d 678, 139 W Va 363 
f ft n f a to not W-f*—***"*^**—^ 

Tex-Cnwley v State, Cr. 5I3SW2d62 
la ni-Ftepfe V Ludke^ 305 NE2d SS7, IS IB 
App 3d 960 

Mich —People v Sawicki, 191 N W 2d I04w 34 Mich 
App 240 

Fa.—Com v Donegan, 6 D A C2d 736 
Wash-Statev Ssger, 463 P 2d 185,1 Wadi App 516 

Conn—State v Fahy, 183 A2d 256, 149 Corm 577, 
cert dBm in part 83 set 325, 371 US 943, 9 
LEd2d 494krevd on otb gids 84 SQ 229, 375 
US 85. 11 LEd2d 171 

Pnrpoie of ditnte 

Ah-JadBon v States App, 58 So 2d 901 
‘‘Expiogifes** 

Mo-6tatev Lancaster, 506 S W 2d 403 

StMnte not onooiiffitiitit^ 

Fla—Mbbley v State, 409 So 2d 1031 
Ga-Sabel v State, 282 SE2d 61, 248 Ga. la 27 
ALR4th 1174,001 den. 102 Sa 524, 454 US 
973. 70 LEd2d 393 

NM-State v Vogntbaler, 548 P2d 112, 89 NM 
]5a90AL.R3d 1119 
wpidrik ntflity” 

Or—State v Cmmcn, 671 P2d 761, 65 Or App 327 
22. NY-Ftepie v Edstrom, 185 N YS2d 181, 15 
MBC.2dS67 

74 , Mich—People V Flynn. 47 NW 2d 47,330 Muh 
130 

OU—^Mnnster v States Cr,, 554 P 2d 1386 
Tex-Cnwley V State, Cr, S13 S W2d 62 

Venue is an element of the of¬ 
fense.*** 

25,5. (Muo-State V Wonder, 155 NE2d 734 

In at least one jurisdiction, the of¬ 
fense of malidous misdiief has been 
supplanted by a statutory crime.** 

25Jia La—Duoote v US Fidelity A Guaranty Go, 
App„ 125 So 2d 176. affil 130 So2d 649, 241 U 
677 

Sfstote not unc om tltutloiiil 
La.—White v Moms, App, 337 So 2d 237, revd on 
oth gids 345So2d461 

A new enactment of a statute will 
not repeal a former statute where the 
new enactment is in effect merely an 
amendment** ** 

25.15, Goon-State v Fahy, 183 A2d 256. 149 
Coon 577, cert dism in part 83 S Ct 325, 371 
US 943, 9 LEd2d 494, Kvd on otb grds 84 
SQ 229, 375 US 85, 11 LEd2d 171 

§ 3. — Malice and Intent; Will¬ 
fulness, Wantonness, and Un- 
lawfiilness 

Pfig6 935 

26. lowBr-CJj& dtod ia Larson v Flnemmls Ftand 
1» Co, 139 NW.2d 174, 176, 258 Idwn 348 

Km—GJ& gpMled in Eb v Hawkcye-Secunty Ins 
Co. 386 P2d 206, 21 a 192 Km 103 

27. US—UKv Joiite,CAAn2.607 F2d269.oert 
den 100 SQ 1043, 444 US 1085, 62 L.Ed2d 
771 

Fla—KG V Slate, App, 330 So 2d 519 • 

IB—People V Alneie, 138 NE2d 61, 11 niApp2d 
489 
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lo«a—CJA died m Unon % Fireman's Fund Ins 
Co, 139 NW2d 174, 176, 258 Io»a 348 
Kan—CJ.S. qaoCed in Eis v Ha«kQe-Secunt> Iik 
C b. 386 P2d 206, 210, 192 Kan 103 
Ohio—State v Wonder. 155 N E 2d 734 
Wadi-Slate v Jui). 576 P2d 1302. 19 WaihApp 
256 

Lqiny to boildiiig 

(2) Other instances 

lowa-State v Ochoi. 244 N W2d 773 
Mb—State V Mumy. 630SW2d 577 
28. Cal—Peoplev McOree;27SP2d9S. 128CA2d 
196 

IntentlQiiany 

Colo—Pboplev CBneroB.S66P2d7a3.193Cob 380 

31. NY—CJJSLdtadfaPeoiilev Hacfc]ey,245NY 
S2dS8. 59. 20AD2d534 

32. Conn—State V Hoskins, 401 A2d 619, 35 Conn 
Sup 587 

DC—Nichols V US, App, 343 A2d 336 
La—HiE V Smith, App. 399 So2d 708 
Mich—People v 310 NW2d 421, 108 Mich 

App 452 

NY—People V Siiminer,407NYS2d 53,64 AD2d 
658 

Wis-State V. Chacon, 183 NW2d 84. 50 WisM 73 

“KnowiBgr 

Ind—Moore v States App, 427 NE2d 1135 
Md-Spean v State. 382 A2d 616, 38 Md App 700 
34w Ky—Adams V Com, 233 SW2d 285. 313 Ky 
654 

37. Ga—General Aoc Fire A Life Assur Corp v 
Aaar, 119 SE2d 82. 85. 103 Ga.App 215 

38. Adpal maUce 

lowa-State v Ochoa, 244 NW2d 773 

40. Iowa—Laison v Fireman's Fond Ins Co, 139 
NW2d 174, 258 Iowa 348 

42. Iowa—CJJS. dtad b Lanon v Fireman^ Fhnd 
Ins Co. 139 NW2d 174, 176. 258 Iowa 348 
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43. Md—Duncan y State, 248 A 2d 176,5 Md App 
440 

Old—McDans v States Cr, 505 P2d 502. ovemthqg 
Moran v Stat^ 316 P2d 876 and Colbert v State, 

124 P 78,7 0klCr 401 

Intent to do damage held enentbl eleaient 
US—US V Mdybn. CAMd. 417 F.2d 1002. cert 
dea 90 SQ 908. 397 US 9ia 25 LEd2d 91 
La—Ducote v US Fidelity & Gnaianty Co, App, 

125 So2d 176, add 130 So2d 649, 241 La 677 

45. Legal malice 
lowa-State v. Ochoa. 244 N W.2d 773 
Widiont ooBHiit of mnur ewential denMBt 
Tex-Jeffen v. State, Cr. 545 SW2d 482 
48. DC^-Charfcs v.U3^App,37l A.2d 404u 
m—Ptopb V Altm 138 NE2d 61, 11 niApp2d 
489 

NY—Feoptev Qrr.3S0NYS2d73a.43AD2d 836. 
afld 321NE2d783,3SNY2d 829,362NYS2d 
862 

Intent to fqjnre or destroy 
Md.— Duncan v State, 248 A2d 176, 5 Md App 44a 
Mo—State v. Hadley, 364 SW2d 514 
Altered identification mark 
Ga.—Blair v States 240 SE2d 319, 144 GaApp 118. 
50. U.S—U3 V MeChIvtii,CAM ol, 606 F.2d 1167 
Ky-Bybeev Singer, 404 S W2d 14 
N.Y-Feopb V Odhhan. 244 NYS2d 766. 19 
AJ>2d 889.cert den 84Sa 1130, 376US 966^ 
11 LEd2d 983—Matter of Danid K, 453 NY. 
S2d96i89AD2d630 

N.C—State v. Sims, IQ2 SE2d 143, 247 N.C 751 
tnek of piiyilege and knowingly tangerlng 
OhcK-Statev baaCr337N.E2d818,440hioMisc 87. 
73 002d331 
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Mo —Cnne v Govenurent Emp Ins Co. App, 391 
SW2d I 

Moot-State v Senanger. 589 P2d 655. 18C Mont 
136 

55. in-PCopSe V Altiere. 138 NE2d 61, 11 lU 
App 2d 489 

Sa DC—CJ.S. ehed fa Charles s US. App. 371 
A2d404.41I 

§ 4, -Property Subject 
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68. NC—Matter of Meant, 275 SE2d20a 51 NC 
App 153 

68. -^eUete*-construed 
lowa-State v Johnston. 105 N W 2d TOO, 252 Iowa 
335 

7QL Pa—Com v Mtu^mcy, 36 D ft C2d 195 
Wash—State v Kenr. 544 P2d 38. 14 Wash App 584 
Bridge indiided 

NY—Peoplev Siolm338NY32d478.40AJ>2d 
818. affd. 310 NE2d 542. 34 NY 2d 573. 354 
NYS2d945 
Chnreh 

NM-State % Vcgenthaler. 548 P2d 112, 89 NM 
lSa90ALR3dllI9 

§ 5. _ Nature of Act 

71. Mere presence insnffident 
111—People V Mack. 437 NE2d 396, 62 IlLDec 869, 
107 III App 3d 164 

75. Mo—State ex rd Dooradk v Lewn, App, 439 
SW2d541 

"Adfertbe** defined 

NY—In re W. 339 NYS2d 193. 72 Mnc2d 37D 
84w Iowa—CJ.S. ched la Lazsoo v Fireman's Fhiid 
Ins Go, 139 NW2d 174, 177. 258 Iowa 348 
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90. US—US V Jenkins, CAMich. 554 F2d 783 

91. IlL-Feople V Mack. 437 NE 2d 396, 62 m Dee 
869. 107 m App 3d 164 

Mo—State ex id Dooradc v Lewis. App, 439 S WJd 
541. 

Mont —State \ Houser, 626 P 2d 236 
NJ—State V. Rosen, 68 A 2d 431, NJ Super 514 
NC-State v. Dawson, 159 SE2d I. 272 NC 535 
Ohio-State v Wonder. 155 NE2d 734 

93. US-US V Jenkms. CAMich. 554 F2d 783 
Oltonee of attempt to do iRiiiiy to bnfidhv 
Mo-Statev Knklaiid. 684SW2d 402 

94, US-US V. Jenkms, CAMich. 554 F2d 783 
Or-Siate v Sweet. 610 P2d 3ia 46 OrAppi 31 
Stnte need not prore monelniy danmge 

HL—People V Tidwdl. 318 N£2d la 33 IlLApp3d 
232 

Defenniimtiontd dances 
Or.-State v. Greece 554 P 2d 628, 26 Or App 927 
97. Okl —Long v. States Or. 561 P2d 991—Mmater 
V State; Cr. 554 P2d 1383 

FrisoB 

Gal—Peopk v Upchurch. 143 ChLRptr 113, 76 
CA3d721 

99. Ara—State v Mathews, App. 633 PJd 1039, 
130 Anz.46 

GaL—Pco|de v. Petterean, 73 Cal Rpir 693,268 C A 2d 
263 

Sttthite heU not vwonstitntiQnnl 
Idaho-Stme v Ash, 493 P 2d 701, 94 Idaho 542 
Ind—Strosmder v State, App, 422 N.E2d 1325 

Ohifr-Siatey Wondv^lSS^EJd734 

Vnfam conftrned 

DC—Niehab v U.S, App. 343 A.2d 336 


So2d 371, 377, oerl den, Ala. 357 So2d 378 
in-Peoplev ChrrBm,384NE2d 581,23inDee 787, 
671UApp3d8].af» 394 N E2d 1194,31 IE Dee 
817, 77 inZd 75, cert den 100 &a 1340, 445 
US 944, 632 LEd 2d 777 

NY-Peoplev Benigiio,447NY53d 748,87 AD2d 
597 

Fchniy or misdemeanor 

Colo-Ptopfev QsnenB,566 P2d 703,193Cob 380 
Ofao-Siaie V Wenhqp 77 N.E2d 724, 81 Obm App 
174-State v Ckrpemer. 94 NE2d 56S, 87 Oho 
App 247 

Valne of property 

NY-Ptopkv Johnson.395NYS2d524,58 AD2d 
662 

SD-Ststev Rich, 268 NW 2d 603. 

Elemait to he considered In sentencing 
Mont-State V Davii, 577 P2d 375, 176 Mont 196. 
3, Bodies politic ind corpora te 
Mich-Feapfev Gacdiiieer,S5NW2dl4S,334Kfidi 
663 

4w Ala—Brawn v States 65 So.2d 213, 37 AlaJ^ 
164 

Or.-State v Sweet. 610 P2d 3ia 46 Or App 31 
Wash-Qty of Bremerton v Smith. 199 P2d 95. 31 
Wash 2d 788 

E U-Statev Peny, 40BSo2dl358 
7. lU—People v.CYBnen. 88 N.E2d 486,404 DL 236 
NY—people V. Kind, 320 N YS2d 552. 36 A.DJd 
730 

Ohm-State v Wonder, 155 NE2d 734 

§ 6. Defenses 

9. OU-Mona v State; Cr. 316 P.2d 876 
Pa—Com V Eisenhower. 42 LuzLeg Reg 18. 

pngs 939 

17. Vt-State V May. 367 A2d 672. 134 Vt 5S6 
22. Tex—Tunmiv State; Cr. 542 SW2d 424 ' 

26. Cob—Peoplev. Johnson, 58SP2d306C41 Oda 
App 220 

m—Peopfev Masuu.383NE2d 1,2201 Dec.637.65 
lU AppJd 1011. affiL 397 NE2d 1368, 34 mDee 
302,78 0126 17 

27. ftopsrty of third person 

Tea.-Wtley v State, Or, 431 EW2d SSO 

§ 7. Persons Liable 

30. Md-Sewaid v State; 118 A.2d 505, 208 Md 
341 

33. Vt-State v JaramiDo; 436 AJd 757, 140 Vt 
206 

§ 8. Indidment and Infonnation 
Library References 
Indictment and InfSonnation 
^110(44); Malidous Idischief 
^, 5 . 

pngs 940 

34. La.-State v. Mnrff, 39 So2d 817. 21S U 40 
Indtetmsnthddsnfllcient 

U&—Magnoba Motor ft Loamg Co v. USL. CA. 
Qd,264 F2d95acert den 8080.54,361 UE 
815. 4 L Ed 2d 61. 

DC—Nidiob V. US.. App, 343 AJd 336 
Qt.-Joaay, Stale. 151 EE2d 839, 114 GaJkpp 448 . 
cert dea 88 set 108, 389 UE 86a 19 LJBdd 
127 

MidL-Feopk V Mmgin. 163 NW2d 842. fj 
App 256. 

NC-Staie v Dawson, 159 &E2d 1. 272 N.0 
Okl—Embry v Stmc; Gr. 310 PJd 617 
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Conpltbit bdd sdRcient 
NH-Suie V FamU* 148 A 2d 6S3, 1Q2 N'H 3 
lafiBniiitiaii hdd soffidcBt 
Conn—State % Fah> 183 A 2d 236. 149 Conn Sr, 
cert dam in part 83 S Ct 323. 3'^! C S 943. 9 
LEd2d 494. revd on oth gnb 84 SCt 229, 373 
LS 85. 11 LEd2d HI 

dent 

m— Fteple V Tidnell. 338 NE2d 113. 33 lIlApp3d 
232 

4L Obo-State « Wonder. 133 N E2d 734 

Ala.—Jackson « State, App, 38 So2d 901 
Tex—Wdhttev State. 203 SW2d 461. 130TexCrR 
531 

45. in—People 0 * 61160 . 810111,0 7 
ta-Sttte V Alesu. 247 So 2d 858, 238 U 733 
48. IE—Ptepie > todke. 303 NE2d 357, 15 Dl 
App 3d 960 
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71. US—US V Fme. DCWis, 413 FSupp 728 
NC-State v Hicks. 62 SE2d 497, 233 NC 31 
Tex.-Spean % State; Or, 261 S W2d 852 

72. Ala—P1i4>aw v CiQr of Bomingham, 34 So2d 
619.36A]aApp 112, een den 54 SoL2d 622,236 
Ala. 309 

ni— People V 0*Bneii. siqna, o 7—People v Tate, 439 
NE3d47aS7IllDee 372, 871026 134 

OwBOflUp ia State 

Md—McLaupUia v State; 240 A2d 298, 3 MdApp 
313 

74. m— Pecqile v Oroiteh, 222 NE2d 46, 77 10 
App 2d 290 

78. Ga.—Kitdiens v State, 282 SB2d 730, 159 Ga 
App 94 

Tex—Jones v Stale; Or, 377 SW2d 205—Ex parte 
Roberts, Or. 302 SW2d 802—Ex parte Rdbeits, 
Ct, 322EW2d461 

80. Tex-Steambaigev Stlle,Cr,440SW2d68— 
Jdbnsoa V State. Or. 467 SW2d 247, cert den 
92Sa 273.404US 931, 30L.Ed2d 268-iler- 
nandezv State. Cr., 468 S.W 2d 387 

82. AtaL—CJS. died ia WocieU v Stale; Or App., 
337 So 2d 373.377. eert den, Ala, 337 So 2d 378 

Mias-Gnn v State; 175 So2d 638, 233 Miss. 368 
Tex—^Idbiison v State; Gr. 467 SW.2d 247, cen den 
92 Sa 273,404 US 931, 30 L Ed 2d 268. 

83. NY—Peo[de v Vieua, 317 NYSJd 946; 63 
Mi8c2d390 

Tex—Barber V State; Or. 449 SWJd S3 

84. Vt-Statev Bfeai]ck.356A2d 340.134Vt 261 

85. Tex—Laeyv State; Cr. 412 SW.2d 911 

88. La.—State v MiixfF, siq»i, n 34 

89. NC—Staiev Gsniiady. 196SE2d617.18NC 
App 213. Mpp, after lemand 205 SE2d 358, 22 
NC App S3, cert den 207 S£2d 763, 285 NC 
664 
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93. NC-State v. Rsher, 154 SE2d 333, 270 N.C 
315 

95. NC-State V Cbmady. 196 SE2d 617.18 NC 
App 213, ^ip after remand 205 S E 2d 358, 22 
N.C App S3, oeit den 207 SE2d 763, 285 NC 
664 

§ 9. — Issuest Proof, and Vari¬ 
ance 

9. Fh—Neennan v State; App, 174 So 2d 479 

10. m—People V O'Brien, 88 NE2d 486; 404 10 
236-Fieople v South. 310 NE2d 796. 18 Dl 
<App3d851 

NC-State v Kicks, 62 SEJd 497. 233 NC 31 

Froof of owaeraiiip not Bec ea e a iy 

Ala.—Brawn v State; 63 So2d 213, 37 AlaApp 164 


Ill—People V Wilun, 289 NE2d 648, 8 lj]App3d 
230 

14. in— People V Vesle^. 229 NE2d 886, 86 ID 
App Id 283 

15. Tei—Gallardo v State. 321 SW.2d 38!, 167 
TexCrR 511—Wise v State, Civ App. 494 
SW2d92t 

P^944 

16. ID—People v Vesky. 229 NE2d 886, 86 Dl 
App 2d 283 

ReaaoaaUe coat of repMr 

Tex—Cmviey v State, Gr. 513 S W2d 62 

17. Ga—Jooes v Stale. 131 SE2d 839, 114 GaApp 
448, cert, den 88 SCt 108, 389 U.S 86a 19 
LEd2dl27 

Ill—People V Smith, 310 NE2d 796, 18 ID App 3d 
851 

18. Tex—Duiton V Stite.219$W2d8S, IS3Tex 
CrR 206—While v State. Cr. 391 SW 2d 62 

Variaaee BOt tetd 
(3) Other maanees 

DC—PXtler v Dstnct of Qdumbia, MimApp, 171 
A2d308 

NC—State V Bmdyke. 220SE2d 321. 288 NC 608 
Tex—Wise v Stale, Qv App. 494 S W2d 921 

§ 10. Evidence 

23. in— People V O'Brien. 85 NE2d 362, 337 ID 
App 213, revd onothfnls88NE2d486;404 
111 236 

Me—State v Seamans, 407 A 2d 13 

Md.—Fisher v State. 243 A2d 624. 3 MdApp ISS 

Ohio-State v Wonder, 135 N E2d 734 

Vtliio 

DC—Paige V US.Mimi^, 183 AJd7S9 
24b Conn—State v Ano n ymous, 406 A 2d 869, 35 
Conn Sup 675 

Md —Duncu v Static 248 A 2d 176, S Md App 440 
NJ—State V Tomusen, 224 A2d 21, 92 NJSuper 
452 

Okl—McDana v State, Cr. 505 PJd 502. 

Pta-Com V Doiieini,6D ftC2d736 
26. DC—Paige v US. MunApp, 183 AJd 759 
31. in—People V Uidke, 305 NE2d 557. IS 01 
App 3d 960 

36. Dl—People v. Cdmer, 286 NE2d 609. 6 DL 
App 3d 740 

Proof of cnct yalne not nqiiiifd 
Vt-State V Biezmck, 356 AJd 54a 134 Vt 261 

P«b945 

41. Eddoace heM tngdiBtedWe 
US—US V Tuenna.CAN.M.446F2d67S 
48. Tex.—Heraandez v State; Cr, 468 S.W2d 387 
52. m—People V ADen. 395 NE2d 397, 32 m Dee 
287. 76 m App 3d 920 

61. US^S V Bowe;CA.NY. 360 FJd 1, cert, 
den. 87 SCt. 401. 

Tex—Wilhtte v State, 202 SW2d 461, ISO Tex.QrJt 
551 

WVa.—State v Tnms. 81 SJE2d 678. 139 W.Va. 363 
EddcM hdd nllided 
(1) US—Magnolia Motor ft Lonmi Co v U&. 
CAC8l.264FJd95aoert den «>S.CtH361US 
815; 4 L.Ed.2d 61—Edwards v. US. CAJda. 361 
P2d 732-Braiiette v VS, CA-Uabo; 378 P2d 18. 
cert den. 88 SQ 345. 389 US 961. 19 L.Ed2d 372. 
Gd—Peopk V McCcee; 275 PJd 95. 128 CAJd 196 
Odo.—People V (rDamieQ. 521 P2d 771, 184 ColOb 
434 

Conn—Stale v. Arunamato, 139 A 2d 612, 145 Conn. 
124—Stitte V Dttsey. QrA.D, 235 AJd 858. 4 
Conn Or 476 

DC—Hopkimv USl, App. 274 A 2d 418 


Ga-Bookerv State. SOS E 2d 848, 89 Ga App 667- 
AUen V State. 138 SE2d 329, IIO Ga App 293— 
Prfc* V State, 147 S E 2d 431. 22! Ga 837—Bow¬ 
en V State. 213 SE2d 706. 134 GaApp 153 
ni—People V Spaler, 328 NE2d 201, 28 fflAppSd 
178 

Md—Giteao v Stale; 209 A2d 242, 238 Md 414— 
jyfhiin V Slate, 240 A 2d 298, 3 MiLApp 
515—Adam v State; 286 A 2d 546; 14 Md.App 
135 

Midi—Aople V Sawieki. 191 N W2d 104; 34 Midi 
App 24a 

Mns-Chm v State, 175 So2d 638, 253 Muc 368 
Neb-Paafa v State, 37 NW2d 717. 151 Neb 385 
NH—State v Chance; 195 A.2d 748; lOS NH 178— 
State V Onney, 294 A 2d 382. 112 NH 301 
NJ—Slate V Tonmsen, 224 A.2d 21. 92 NJSuper 
452 

N Y—Peofde v Stem. 100 N.YS2d 41. 277 AppDiv 
996-Peo|)le V Chambecs. 261 NYS2d 171, 24 
AD 656, affd, 222 NE2d 391. 18 N Y2d 819. 
275 NYS2d526 

NC-State v Bmdyke. 212 SE2d 666, 25 NCApp 
273, eert den. 21SSEJd626.287NC 437. cause 
remd 220SE2d521.288NC 608 
Ohm—Oty of Cleveland Heights v Vangihn. 193 
N E2d 187.8 Ohio App 2d 101 
Or.-Stote v Puckett. 425 P 2d 836, 246 Or 463 
PLr-Oom V Johnson, 211 A2d lOa 206 FtSnper 
147-Cani v. Mdler, 339 AJd 573.234 FaSuper 
146; afU 364 A2d 886; 469 Pa 24 
Tex—Heniandex v State; Cr.. 468 S W2d 387 
Utah-State v McUaghlin. 452 P2d 875 
(2) Ind—Johnson v State, 284 N E2d 517.258 Ind 
683, remd. on leh 288 NE2d 553. 258 Ind. 683. 
Wash-State v Kath. 534 P2d 128, 13 WashApp 
127, affd 543 P2d 235, 86 Wash 2d 229 

EvMence hdd iunflldMit 
Ala.-HoOmger v State; 112 So2d 22a 40 AlaApp 
281 
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172 NE2d 64a 29 in App 2d 131—Peoide v Kii- 
zanovie; 179 NE2d 404; 33 Dl App2d 32(K-Peo- 
plev Davia. 326 NE2d47a27XEA]ip3d288 
Md—Winiams v. Siite; 237 A 2d 822, 3 MdApp 
58-Fisher v State; 243 AJd 624; 5 MdApp 
ISS—Duncan v State; 248 A2d 176; S MdLApp 
440 

Maas-Gom v Spina. 294 NE2d 50a 1 MasaApp 
805 

NY^Peoplev Mauer, 370 N Y S 2d 443, 82 Mise 2d 
753 

NC-State v DxwKni, 159 SE2d 1, 272 NC S3S. 
Ohm—State v Chamberiain, App, 200 NE2d 79E 
OU—Wadky v State, Cr. 513 P2d 1297 
Pa— Com V Muiphey. 36 D ft C2d 195—Com. v 
Mmsobae, 240 A 2d 549,429 Fa 464 
Tex.-Stoiie v State, 299 EWJd 304; 164 TexGr.R 
380-Baiber v. State; Cr.. 449 S W 2d S3 

CfraiBiteiitid cfidoMt hdd 
GsL-PaiiK V State; 89 EE2d 673, 92 OaJkpp 598— 
Bassett v Stale; 168 SE2d 343, 119 GaApp. 639 
N.Y—People v Sonennno; 377 NYS2d 195, SO 
AD2d940 

Okl—FothergiU v State; Cr.. 509 P2d 157 

MnalhGie case 

Ga.—Booker v. Stale; supra. 

NJ.-State V Toanisen. 224 AJd 21. 92 NJSuper 
452 

CircBBitBiitfd cfidcMe hdd 
m— people V Harro. 298 N.E2d 377. 11 DUppJd 
947 

SdSdeacy of cddoice «f to SBioiiiit of dutege 
to property 

Or—Smte v Once. 554 PJd 628, 26 OrApp 927 
Tex-Crawley v State, Cr.. 513 &W2d 62 
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6Z Evidence held snlRcient 
US—US V Eberhaidt.CAMd.417F2d lQ09.cen 
den 90 SO 907. 397 US 909. 23 LEd2d 90. 
app after remand 437 F2d 750 
XU—People V Bnston. 291 NE2d 189. 8 IILApp3d 
803 

NY—People v Martin. 359 N YS2d 192, 78 Mae 2d 
1087 

Evidence insnfficient 

m— People V Gnshoff. 315 NE2d 209,21 XU App 3d 
282 

63. Okl -Mono v State, O. 316 P 2d 876 
Evidence held insnlXlciait 
Ohio—Sttte V Wonder. 133 NE2d 734 
dSb lU—People V 0*Bnen, supra n 10 
Evidence hdd snffident 
DC—KiUens v UJS. App. 263 A2d 44 
lU—People V Wide, 260 NE2d 487, 125 lUAppld 
297—People V Wdson. 289 NE2d 648, 8 lU 
App 3d 230 

Neb—Fanh v State, 37 NW^ 717. ISl Neb 385 
Tex—Smothennan v States Cr. 413 SW.2d 430 
Vt—State V Brezmek, 336 A2d 54a 134 Vt 261 

§ 11. Trial 

69. XU—People v Brown. 326 NE2d 99. 26 lU 
App 3d 953 

Kan--Bute v Green, 472 P2d 212, 203 Kan 750 
SC—Sute > Wharton. 211 SE2d 237, 263 SC 437 
Evidence hdd niflldent to go to jury 
US—US V. Danner, CAInd, 497 R2d 18A oert 
den 9SSa 619,62a five eases. 419 U S 1047,42 
LEd2d641 

NC-Siatev Parnsh, 111 SE2d31A 251 NC 274— 
Statev Candler,212SE2d 901,25NCAPP 318 

Reftissl to grant nonrait hdd not error 
NC-State v Finn, 161 SE2d 161, 1 NCApp 257 
Reftunl to direct vodict not aror 
Okl—Robertson v State, Or, 303 PM 896. 

Reftisal to dismise charge not enor 
Ofaio-Statev May, 319 NE2d 405,40 Obo AppJd 
342 

70. Ky—Wodldiidgev Com, 459SW2d 404,oert 
den 92 set 225, 404 US 909, 30 L Ed 2d 182 

77. US—Magnaha Motor A Logging Ox v US., 
CACal,264 F2d9SaGett den 80SCt 5A361 
US 815, 4LEd2d61 

SI. US—US V Moylan. CAMd. 417 F2d 1002, 
celt den 90 SQ 908, 397 U.S 9ia 25 LEiL2d 
91 

Fla-Anderson V States App, 230 So 2d 39 

Instniction hdd proper 

Iowa—State v Stanton, 214 N W 2d 125. 

Mb-Statev Stanley, App, 494 S W 2d 682 
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Colo—People V Woods, 501 P2d 117, 179 Colo 441 
87. Colo—People v CDoiiikII. 521 P.2d 771, 184 
Colo. 434 

91. US—US..V Fbe, DCWis, 413 FSopp 728 

96l InetrnctXons hdd erroneons or propeity re- 
fliaed 

U.S—US V Siinpsoii,CACal,460F2d51S 

Ala^Bcown v States 65 Sa2d 213, 37 AlaApp 164 

Ihitrnction held proper 

Tex—Heniudez V State, Cr, 468 SW2d 387 
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4. US—US V EberhaRlt,CAMd,417F2dl009. 
cert den 90 set 90V, 397 US 909, 25 LEd.2d 
9a app after icnaad 437 F2d 750 
Gal—Feoj^v Bohmer, 120 Cal Rptr 136,46 C A 3d 
185, oert den 96 SCt 402. 423 US 99a 46 
LEd2d30B 

Mieh—People % HaU, 184 NW2d 74^ 28 MichApp 
662 

Sentence hdd not exceedve 
US—US V Htiai|)faic»s,CAXD.4S7F2d242 
Axu—Statev Andicst,406P2d745, 2 Anz.App 110 
Conn—State v Hokman, 237 AM 698, 27 Conn Sap 
347 

XU.—People V Sumns. 303 NE2d 169. 14 llLApp3d 
667 

Neb—Panb v State. 37 NW2d 717, 151 Neb 385- 
State V Bmker. 178 NW2d 27a 185 Neb 659- 
State V West 198 NW2d 204, 188 Nd> 579 
Or-State v Puckett, 42S P2d 83a 246 Or 463 
Tex.—Hamilton V State, 346 S W 2d 123 

Sentence held ezceedve 
Coim-Staie v Walbek. 239 A2d 544, 27 ConnSup 
387 

N.Y—People v McDonald, 167 NYS2d 394, 8 
MHe2d50 

Statute heid fauvdicable 
NY-People \ Wazniak, 180 NYS2d 532, 14 
Mac 2d 909 

DelennXnathm of pnnidim e nt for injury or de- 
strnction property 

NC-Staie v Childless, 147 SE2d 595, 267 NC 85 
Tex-Jonesv State, Cr, 377 SW 2d 205 
Improper ecnteuce 

NC-Siate v Tanner, 212 SE2d 695, 25 NCApp 
251 

OU-ChuRh V State, Or, 406 P2d 517 

WVa-State ez id Cogarv Haynes, 180SE2d492 
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PROSECUTION 

§ 1. Definition and Nature 
Lihraxy References 
Malidous Prosecution ^38; 
Process «»168. 

pngb9Sl 

Oa—CJJS. Uaefc leliar ■wmwiry gnoled ■ Goth v 
Walker, 88 SE2d 821. 823, 92 GaApp 490 

1. Iowa--CJS. Made kUw summay giMled m Ser¬ 

geant V Watson Bros Tran^ Co, 52 N.W2d 86, 
9a 2441bwa 185 

NJ—Adeennanv LagaiM,412A2d 1054, 172NJSii- 
per.468 

CSonnnon lair edhm 
Ataaka—Bowiby v Danids, 17 Alaska 768 
Mo—Sdiiabd v Taft Braadcaitiqg Go, lac, App, 
S25SW2dS19 

2. US—FbrgiaDev. U&,D.CPS., lOOFSnpp 239. 

alH.CA,2Q2E2d249,oerLden 73SCk.95a 
345US.966.97XJBd 1384 
Cd—dark Eqmpmait Co v Wheat, 154 GERptr 
874, 92 C A 3d 503 

Dd—CJS. died hi Kaye v. Pamoae. Inc, Ou, 395 
A2d 369,372. 

XU—Haxgidme v. Sfaaikey, 131 N£2d 134, 8 lU 
App 2d 209—Fneds v. Sani-Mbde Mfg. Co, 211 
NJB.2d 28a 33 lll2d 291, 28 A.LR.3d 741. 
U-CJ:S. chad in Cox V. Gashio, AppL, 96 So2d 872, 
874—CJJS. eked la Oomar v. Blake, App, 198 
Sa2d 13a 143 

Me—Nyer v. Garter. 367 AM 1375 

Md—Ddk V KBlen, 93 A2d S4a 201 Md 381. 


Mo-CJ&dled&sPndev Umberg, 366SW2d441, 
442 

NY—Watson V Qty of New York, 293 N Y S 2d 348, 
5VMae2dS42-Robeyv Slate, 351 N Y S 2d 788. 
76 Mac2d 1032, afid, 363 NYS2d 319, 46 
AD 2d 1015 

NC—Readilerv TiUmaii, 203 SE2d 68,21 NCApp 
38 

Ohio—Edguglon v Glassmeyer, App, 168 NEld 425 
Fa.—Tmtav I}oicliak,41D AC2d759.47WasKCo 
89 

SC—Lvigfbfd V McLeod, 238 SE2d 161, 269 SC 
466 

Tenn—CJS. ened la Johnston v Zale Goip, 484 
SW2dS31. 534 

Similtr defiaUione 

(4) Other defimtioiis. 

US—Miner V Stinnett. CANM. 257 F2d 910 
Csl—Floio V Uwtoo, 10 GalRptr 98. 187 CA2d 
657 

DC—Ndm V Allstate Home Equipment Co, Mun. 
App. 149 A2d426 

in— Abwaag v Claybon. 351 N.E2d 285, 40 BL 
App3dl47 . 

La—V ksu V Kwik Home Servmes. Inc., App, 266 
So2d 732, writ ref 268 So2d 258, 263 U. 368 
NY.-Chappdle v Gross. 274 NYSld 555, 26 
AD.2d34a 

(Ruo—Edgmgton v Glassnwyer, App, 168 NX2d 425 
Rl—Powers V Garvdho, 368 AJd 1242,117RI 519 
Tenn—Ryarson v Amenean Sur Co of New Ycric, 
373SW2d43a213Temi 182 
Tex—Hooper v Morgan Leasng Corpb, Civ App, 509 
SW2d957 

Whara proper m remedy 

Fla—Leach v Fanbexg, App, 101 Sold 52. 

Ohio—BoaidofEd of Miann Trace Loed School Dm, 
Fayette County V Muting, 217 NE 2d 712,7 Obo 
Mac 64 
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Cal—Norton v Hmes, 123 GdRptr 237, 49 CA3d 
917 
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4w UE—Hamilton v Jamieiwi, DCFa, 355 F.Siipp 
29a 

Gsl—Barrier v Alexander. 224 P2d 43a 100 Cd 
App 2d 497. 

NH-MacRaev Brant, 230 AJd 753, 108 NJl 177 
NY—Hoiigbtabig v Staley 175 NYSZd 659, 11 
MacTd 1049-Daiichak v. State, 283 NY.S2d 
97a 29 AD2d 609-Gmler V. States 307 N Y.S.2d 
695, 33 A DJd 305 

SD—Kunz V Johnson. 57 NW.2d lia 74 SD. 577 

(4) Gd-Gogne v MacDonald, 218 P.2d 542, 35 
CaL2d 482, 21 ALRJd 639 
5. Fb—Hamuoiid v Pootex App, 197 Sold 40 
N y —laternatioiial FUm Drsttibotion Estahlahment v. 
Paiamount Pletnm Gorpt 1^5 NYS2d 767, 14 
Mac 2d 203 

Or—Bnekhahn v Nbrdbi^ 526 P2d 221, 269 Or. 
667 

6L US—Skarbrasb v Henry H Kiaine Go., CA 
OhMX 378 F2d 6Sa 

Midi—Rowbot ha m v Detroit Aiito Inter-hminnee 
Exdisnge, 244 N.W2d 389, 69 MidiApp. 142. 

Govened hy gnme nden « ihoie for crirnfaMl 

NJ^Mayflower Industries v. Thor Corp, 83 A2d 246 
15 NJ.Soper 139, afid. 89 AJZd 243 9 NJ 601 

US^4kda|y V. , 506 FU 

7. Oa—Goodwm Agascy, Inc v Che ss er , 206S.E2d 
S68,131 Ga.App. 686 

Ra—Casa Di Sanfa. liu v. Alpha Motors, Ine, 323 
A3d28a2Z7FaSiiper 415 
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§ 2. -Disting^uiahed from Other 

Actions 

9. Pk—Tneuer \ 1^1 Trun!^ A«s*o. 415 A 2a WS. 
2“^: p4i Super 2-": 

10. t s-<jeargev Lneurd CASC. lMF2d 1*^ 
DC —Wiihunh \ Ca> Slow Co, App, 192 A 2d 534 
Ga—Cooper v Publu Fin^'e Corp, 246 $ E 2d 684 

146 Ga App 220 

Io«a—Sarcoid \ Dodson. 237 N W 2d 447 
Md—Walker v Amencan Sec ft Tmst Co of Wash- 
npoa. DC.20S A2d3Q2. 237 Md 80 

NodifdBetim 

Ohio—Delk \ CoSomal Fknanee Cd. 194 N'E2d 885. 
118 Ohio App 421. app dam !93NE2dlS3. 175 
<»iioSl 248 

11. R1—^Sonm Desdopment Gotp v Biloa Eater- 
pnses. Inc, 308 A2d 4n 112 RI 203 

IX US^eniuags s Shunan, CAPa. 567 F2d 
1213 

Mlu —Slate, for tse of Little v U S Fidelit) ft Cuar- 
aiit> Co. 64 So 2d 697 217 Miss 576 
Tenn —Donaldson \ Donaldson. 557 S W2d 60 
Coaat i t u t k iBal tort 

US—DiManios 0'Bnen.DCPa,497FSiipp 870 
13. US—Wlutev Kalderii», CJkGa. 192F2d723 
—Baird v Alumimun Seal Co, DCFa. 117 
FSapp 492—Wese v Hunna, CANY. 312 
F2d 711, oen den 83 set 1920, 374 US 853. 
10 LEdZd 1073, leh den 64 SCi 37. 3''5 US 
874. II LEd2d 104-Chr)sler Coip s Feddeis 
Caip..DCNY.S40FSttpp 706 
D C—Hall V Field Enterpnses Inc. Mun App 94 A 2d 
479 

Ga—Linden \ Georgn Public Sersme Commission, 
125S.E2d495.217 0a 804 
ind—Brown v Robertson, 92 NE2d 856, 120 Ind 
App 434 

Kan—Jackson ft Seberer, Ine \ Wasbburn. 496 P2d 
1358. 209 Kan 321 

Ky—Rame v Diaim, 621 SW2d 895 
Mas.—State for Use and Bendh of Foster v Turner, 
319 So 2d 233 

Nev—Newla Credit Ratmg Bnreaii. Inc v WDliams, 
503 F2d9,88Nev 601, 56 A L R 3d 483 
NY—Metromedia. Ine v Maadd. 249 NYS2d 806. 
21 AD2d 219. alM 203 NE2d 914. IS NY2d 
616, 2SSNYS2d660 

NC—Browns Ouaianiy EstatesCoip, SOSE2d645. 
239 NC 595—Benetie v Woody, 88 SEJd 223, 
242 N,C 424 

Or —McbmB \ Atlantic Inv CocponiiQa, 4 P 2d 3K 
137 Or 648 

Tex—Blackstock v Tatum, Civ App, 396 S W2d 463 
Va.—MnDins v Sanders. 54 SE2d 116. 189 Va 624 
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lA US-CJ,S.cfl)edlBKiiosbai«v Fulliiiaii,DC 
ND.18FRD 38ft 388-CbiyderCorp v Fed- 
den Cotp, DCNY, 540 F Sapp 706 
DC—Han V Held Eater|»iseii, Inc, snpn, n 13 
Md—Wesko v GE.M. Inc, 321 AXd 529. 272 Md 
192 

NC—BarnetteV Woody.88SE2d223.242NC 424* 
15. DC—Hall V FkU Enterpnses, Idch supra, n 13 
Md—Wesko v GEM, Inc, 321 A2d 529. 272 Md 
192 

NC—Bametcev Woody,88SE.2d 223.242NC 424 

Sni geoeite tort 

NJ —Muller FUd Oil Co v Insunmee Go of North 
America, 232 A2d 168, 95 NJSoper 564. 

15. US—George v Leonard, DCSC, 71 FSupp 
662 

N C—Barnette v. Woody, 88SE2d 223,242NC424 
19. Ga^aekson v Kortoiu 44 SE2d 269, 75 Gc 
App 650 

21. US—CJJS. quoled at leanh m IVree v Smith, 
DCTenn, 289 FSupp 174. 176 


23. Gj-St 'I * SE2d 45. 103 Ga 

Arp 5-5 

25. L S —V V Ra'nada Inn Atllaciic City. 

DCNJ, 445 FSupT 5JJ 

DC—Glider. Ci.nKri«sa]y C^rp v Shipley, Mur 
Apr 15** AZd 81 1 —CJJS cilad in WdUm* \ 
Oii S’jres Cn App, 192 A 2d 534, £»7 
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DC-Dimv Boyle Bros.. iii|i«,n.52-HoItv Boyle 
Bros.. Ine, CA. 217 F2d lA 95 USAppDC 
1—Boombower, Inc v Lam D.C. 151 FSupp 
563—Wilbaina v Q|y stoics Cb. App. 192 A 2d 
534 

Fla.—Midway Shopping MiB. Ine v Coricy Corp, 
App, 257 So 2d 90S 

Ga—Joaey v Oraysoo-Robmioii. Ine. 84 SE.2d 615, 
90 GaApp 820~$un v. daiy, 106 SEid 37. 98 
GaApp SOO-Dms v Ftolk. 109 SE2d 31A 99 
GaApp 607—Burice Loan Co. Inc v. Kd|y 192 
S£2d413, !27GtApp.36. 

Hawati-Elbs v Crockett. 451 P.2d 81A SI Haw 45, 

86 . 

ID—&cytqiiaak v Gotdon. 77 N.E2d 86a 333 IlL 
App 650—Ammons v. Jet Oedit Sdes, Inc, 18! 
N £ 2 d 601.34 ni App 2d 4S6-Gnpen V. Chteago 
Real Estate Bd, 206 NE2d 787, 58 llLApp.2d 
113 

lewfr-Ci& 4 MteiiaAalAv AalB, 66 N WJd 121, 
125, 246 Iowa 158 

Md-Kiisbcs V. White. 341 A 2d 798, Z7S Md. 549 
Mich—Friedman v Doaoro, 312 N.W2d 585, 412 
Mich I 

\'J—MafPowerlndnstnesv TborCoip,83 A2d24A 
iSSJSaper 139,afid 89 A2d 242,9 NJ 605- 
Cabakov v Thatcher, snpn. n 50 
N M —Landavazo v Credit Bureau, of Albuquenpie; 

384P2d 891. 72NM 4SA 
NY—Wdf V Wolf. 271 N.YS2d 135, 26 AD2d 
S39-W.Uiaiii$ V WiOiams, 23 NY2d 392, 246 
NE2d 333.298 NYS2d473 
Ohw-AvcoDehaCmp v. Walker. 258 NEld 254,22 
Ohw App 2d 61 

Or—CJJSL cited le Carnatioa Lnmber Co v MeKen- 
ney. 356 P2d 932. 933, 224 Or 541—Balsiger v 
American Sled A Supply Co. 4SI P2d 868, 254 
Or 204,40ALR3d 289.rdi den 458P2d932. 
254 Or 204 

Pa—Roberts v Gibson, 251 A 2d 799, 214 Fa Super 
220 

RX—Rmgv Rmg, 228 A2dS82. 1Q2R.1 112 
Tex—Daniels v Conrad, CtvApp, 331 S.W.2d 411, 
err ref no rev err—Moms % Blangger, Qv App, 
423 SW2d 133, err ref no rev err—Boman v 
Gibbs, Qv App, 443 S W2d 267, err ref no rev 
err 

Wash-CJjS.m»tedinPetnehv MeDaudd,266P2d 
1047, 1032, 44 Wash 2d 211 

Recomy of ratted praniies 
(2) Oihercases-MendsV JCJk TradmgCbcp,69 
NYS2d72ai89MBC 46. afid 69 N YS2d 36A 271 
AppDiv 1000.and70NYS2dS79.272AppDiv 764 

SSpedal ipjnry 

US—Sage Intern, Ltd v Certillac Gage Go, DC 
Mich, 336 FSupp 381 

Ga.—Multiple Realty. Inc v Walker, 167 SE2d 38a 
119 GAApp 393—Farmers Bank, Unwn Fbmt v 
Maxoy, 193 SE2d 20A 127GaApp 278-Honier 
v Savannah Vall^ Enterprises, Ik, 22S SE2d 
458, 138 GaApp 117 

ni—pentane v Demos, 373 NE2d 48a 16 fflDec 
607. 59 XllApp3d 328-Lasswdl v. Ehiiicb. 416 
NE2d 423, 48 niDee 392, 92 lUApp3d 935 
Iow»-Adb V. Aalfi, 66 NW2d 121, 246 Iowa 158 
Kan—Vaughan v Hbnaman, 403 P2d 948, 195 Kan 
291 

Ofuo—Board of Ed. of Miami Tmoe Local School Dnt 
v Martmg. 18SNE2d583 
Or—Buck v Gale^ 530 P2d 1248, 271 Or 90 
Sfannholderili derivative eomplafait 
Ga-Olbiint v Norm. 299 SEJd l?a 165 GaApp 
118 

Lon of anphqnnent 

Pe—Ace v Aigonuit Ins Co, 452 A 2d 1384. 307 
PeSuper 200 

PM8B965 

61, US—MunsonLmev Green,DCNY,6FRD 
14—Adley Exp Cb v Corn Exchange Bank Trust 
Cb. DCN Y, 99 FSupp 406-^Acadeniy Award 
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Pioducts % Bulmt Wttch Cb. DCNY. 129 
FSupp 780,ai».C4.233 F2d449 
N J —MB>fk»«ker Industnes \ Tlwr Corp. 83 A 2d 246. 

IS KJSuper 139, afld 89 A2d 242, 9 NJ 60S 
\ Y—Muller v Star Supemiarieeis. Ine, 370N YS2d 
768, 49 AD2d696 

Pa.—Blumenfeldv RM Shoemaker Cb. 429 A 2d 654. 
286 Pa.Super 540 

Wash—CJJS. quoted fai Petnch V McDonald, supra, n 
60 

Profisioiial remedy griBted 
U S —Munson Line v Oieen. suptm 
No direct interference 

Tex—Louis V Blalock. Qv App, 543 SW2d 715, err 
ref no rev err 

Wis—Schier v Denn>. 107 NW2d 611, 12 Wis2d 
544 

62. Ga—Homer v Savannah Valley Enterpnaes, Inc. 

225 S E2d 458, 138 Ga App 117 
m— Pbtnck V Kaminski. 386 NE2d 636, 25 Ill Dee 
365, 68 m App 3d 649 

NJ—Pens^ag Property Go, Inc v Landau. 372 A2d 
1162. 148 NJSuper 493. aSd 388 A2d 1265. 76 
NJ 595 

Rl—RiOgv Rmg. 228 A2dS82. 102 RI 112 
The mere expense and annoyance of defendfng> 
etc. 

(2) Other statements 

m— Kurek v Kavanagh. Scully Sudow. White and 
Frederick 365 NE2d 1191. 8 111 Dec 805. 50 
m App 3d 1033 

NJ—Fielder Agency v Eldan Const Corp. 377 A2d 
1220, 152 NJ Super 344 
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67. Fla—Trueman Fertilizer Go v Stem. 84 So 2d 
570 

68 . Muh —Posner v Detroit Free Press, 242 N W 2d 
775, 68 Mich App 36(L app after remand 266 
NW 2d 693, 82 Mich App 153, and 304 N W 2d 
814^ 104 Mich App 59 

Dfflbrent parties d e fe n da nt 

U S —Mnnson Line v Green, supn. n 61 

§ 13. Commencement or Continu¬ 
ance by Defendant 

71. US.—Bryant V Com of Ky, CAKy, 490 F2d 
1273 

Am—McChnum v Rice, 265 P2d 42S, 76 Am 358 
Ga—Ginn v Qbzens and Southern Nat Bank, 243 
SE2dS28, 145 Ga App 175 
Md—Brewer v Mde, 298 A 2d 156, 267 Md 437 
Mass —Cuddy v Kudeer, 387 N E.2d 213,7 Mass App 
896 

Mb—Falemoo v Gottorn. App, 525 S W2d 758 
Moot-Oner v States 582 P2d 1227, 178 Moot 126 
NC^Chrver v Lykes, 137 SE2d 139, 262 NC 345 
SD—Hundeyv Harherts, 264 NW2d 497. 

Tex—Upyd v Ahneda Stale Bank, QvApp, 346 
SW 2d 947, err ref no rev err 
Claim to interpleeded flmd not commencement 
US—Cble v Neaf, DGMo, 221 FSnpp 875, affil. 
CA, 334 F2d326 

72. Gal—^Lujan v Gordon, 138 CalRptr 654^ 70 
CA3d260 

Fla—KiQen v Obon, 59 So 2d 524 

Or—Rogen v HiD. 576 P 2d 328, 281 Or 491 

SD—Huntley v Harherts, 264 N W2d 497 

73. US—Hmbm V Swindiaxt, DCPa, 376 FSupp 
650 

§ 14. Instigation or Participation by 
Defendant 

Libraiy References 
Malicious Prosecution 

76, Cal—Centers V Dollar Markets. 222 P2d 136.99 
CilApp2dS34 


Minn—Morgan « McLiughhn 1&8 \W2d 829. 290 
Mmn 389 

Mm—GJ jSL cetue secDou quoted in Winieis v Gnf* 
fh. 101 So 2d 346, 348. 233 Mks 102 
Mo—CJ jS. cited hi Hunter v Kamhmer. App. 285 
SW2d 918,929 

NJ—CJJS. quoted it leugth m Seidel % Gieenbeig. 
260 A2d 863, 869. 108 NJSuper 248, 40 A L 
R.3d987 

LlabOlty of law enforcanent officer not that of 
private conqdalaant 

Or—Rogen v Hill, 576 P2d 328, 281 Or 491 

77. US—Hyde Const Co, Inc v Koefarmg Co. 
DC Mss, 387 FSupp 702, mod mparurevd in 
paitonoth grds. CA, 546 F2d 1193, reh den 
m parujr m part SSI F 2d 73 

Ala—Alsbums Power Cb v Naghbon. 402 So 2d 958 
Cal —Sandoval v Southern Cal Enterpmes. 219 P 2d 
928. 98 Cal App 2d 240 

Conn—Zenik v 03nen, 79 A 2d 769, 137 Conn 592 
Fla—Killen v Obon, vupnu n 72 
Ga—Gum v Citizens and Southern Nat Bank, 243 
SE2d 528, 145 GiApp 175 
lowa-^jS, dted in Mmard v Boss Hotek Cb. 40 
N W 2d 276^ 278.241 Io»a 606—Lukecurt v Swift 
A Co. 130 NW 2d 716. 256 Iowa 1268 CJJS. 
dted in Rasmussen Kuck-GMC Inc v Roach. 
3l4NW2d 374,377 

La—^Picknqy v Saodoz, A|q>, 200 So 2d 787—Junot v 
Lee. App. 372 So 2d 707 

Mich—Belt V Ritter. 171 NW2d 581, 18 Mich App 
495, affd 189 N W 2d 221. 385 Mich 402 
Mo —CJjS cited m Hunter v Karchmer. App, 285 
SW2d 918, 929—Palermo v Gottorn. App. 525 
SW2d758 

NJ—Eariv Wiiiiie,10] A2dS3S. 14NJ n9-Seidel 
V Greenberg. 260 A 2d 863 108 NJSuper 248.40 
ALR3d987 

NY—Wassmg v Kennedy. 170 NYS2d 58. 9 
Mac 2d 672 

NC-Carverv Lykes, 137SE2d 139, 262 NC 345 
N D —Schleicher v Western State Bank of Devils Lake, 
3]4NW2d293 

Or—CJ jS. dted uHryciukv Robinson, 326 P 2d 424, 
433, 213 Or S42-Gowm v Hader. 386 P2d 1, 
237 Or 266^ adhered to 391 P 2d 630; 237 Or 266 
SC—Gibson v Brown, 141 SE2d 653, 245 SC 547 
Tex—Davidson v First State Bank of Andrews, Civ 
App, 310 SW2d 678—Yiannsas v Mercantile 
Nat Bank at Dahas, Ov App, 410 SW2d 848 
Wis—Lemke v Andere. S3 NW2d 436^ 261 Wa 
5S5-Pollock v Vilter Mfg Corp, 126 NW2d 
602,23 Wb 2d 29 
Other stafemeat of mle 

Iowa—Sergeant v Watson Bras Tran^ Co, 52 
N.W2d 86, 244 Iowa 185 

Mich—^TMayiie,6SNW2d844w340Mich 502 
Most show more then initbialloB , 

US—Dimmiue V US, DCMidi, 522 FSnpp 1192, 
afid.CA, 728 F2d 301, cert den 105 SQ 146. 
83LEd2d8S 

pi«e9^ 

78. Cal—Cditen v Dollar Markets, supn, n. 76 
Or—Humbert v. Knutson, 354 P2d 826, 224 Or 133 
SC—CJ&dliedbB EOetson V Dixie Home StoRs, 99 

SE2d 384, 389,23ISC 565 
Tex—Thomas v Cisneros, QvApp, S96 SW2d 313, 
err ref no lev err 

One who does dot swear out warmit 
Md—Nance v Gall, 50 A 2d 120, 187 Md 656, mod. 
on oth. grds 51 A2d 535, 187 Md 656 

79. Ala—Huifitutkr v Edge, 47 SoJd 191, 35 Ala 
App 276. aftd 47 SQ2d 197, 254 Ah. 102 

Cat—Bemstem v Maimes. 272 F2d S29, 126 CA2d 
468 

Kan—Ndson v Milter, 607 P2d 438. 227 Kan 271, 
app after remand 660 P2d 1361. 233 Kan 122 


NJ-CJJS.qH 0 ladinDevlmv Giemer, 371 A 2d 38a 
147 NJSuper 394.446 

80. US—Dimumie v. US. DCMicfa. 522 FJupp 
1192. af», CA. 728 F2d 301. cert dea 105 
SO 146,83LEd2d85 

lll-Geisbei|er v Vella. 379 NE2d 947, 20 lILDee. 
114, 62 ro App 3d 941 

Mo—CJS. dted in Hunter v Karchmer. App. 285 
SW2d 918, 929—FStenao v CaCtMB, App, 525 
SW2d7S8 

Or—Gowm v Heider. 386 PJd I. 237 Or 266, ad¬ 
hered to 391 P 2d 63a 237 Or 266 

81. US—White v Chicago, B and QR.R. CA 
Neb. 417 FJd 941-Aiithony v White. DCDd. 
376 FSupp 567 

Coon —Zenik v O'Brien. 79 A 2d 769. 137 Conn S92. 

Ill —Plan V Kilbora Motors, lac. 363 N E2d 452. 6 
lUDec 77a 48 lU App3d 932 

Ind—Livmgston v Oonaabdated Qty of Indmaapofai, 
App. 398 NE2d 1302. 

Kan—Nelson v MOkr. 607 PJd 438. 227 Kao 271, 
app after leamd 660 P2d 1361, 233 Kan 121 

Md—Brewer v Mde; 298 A2d 156, 267 Md 437. 

Mich—Reoda v loteraatioeal Union. Uiuted Anto., 
Aircraft and Agr Implement Workers of America, 
114 NW2d 343, 366 Mwh 58—Wiboa v Yoao, 
237 NW 2d 494, 65 MKhApp. 441—Riven v. 
Ex-CenO Corpu. 300 N WJd 42a 100 Midi App 
824 

Mo—CJ.SLdied ia Bdhiigton v Cteveager. App. 228 
SW2d 817, 819^-CJJS. diad la Hunter v. Kar^ 
chmer. App, 285 SW 2d 918.929-CJ.SL dtad ii 
Palermo v Cottom, '.^ip., S2S SW2d 758, 76a 

Or—CJJSLdtediaHryemk v Rbbiiisao,326P2d424, 
433. 213 Or 542—Humbert v. Kautsoo. 354 P 2d 
826; 224 Or 133 

Wis—Fbllockv Vilter Mfg Coip, 126 N W 2d 602.23 
Wis 2d 29 

Mere ooopenthm or qympstlqr with p ro se enti oa 

US—Hyde Const Co, lac v Kodmng Co, DC 
Max, 387 FSupp 702, mod m part, revd. m port 
on oth grds, CA, 546 F2d 1193. reh den m 
pun, gr m part 551 FJd 73 

Ga—Qnzeas A Southern Bank of Hburton v MdDo- 
wdl. 286 SE2d 58. 160 GaApp 69 

iBtwt of rale 

U.S—Dimumie V US, DC Midi, 522 FSupp. 1192, 
afld, CA.. 728 F2d 301, cert, den 105 SCt 146, 
83LEd2d8S 

83. U.S-CJJ5. dIad in Gilpm v. Tade, D.CAiL, 
256 FSnpp 562, 566 

84i. in—^De Correvant v T.oilman, 228 NEJd 592, 
84 m AppJd 221. 

Mich—CJ5. quoted at Icagth in Gooch v Waehow- 
lak. 89 N W2d 496. 499, 352 Mich 347. 

N Y.—Gregono v Tennuial Tndmg Ooip. 331 N.Y 
SJd 755,39 A D2d 70S. 

Wb—B romund v Holt. 129 NW2d 149. 24 Wn2d 
336 

Identic sccDsed 

(2) Other eases 

U.S—Marsh V Conanercial and Sav Bank of Winches¬ 
ter. Vx. DCVa, 265 FSnpp 614—Wdnle v 
Brooks, DCNC, 269 FSupp. 785, iflH. 379 F2d 
288 

86. Midi-Wiboo V. Yoao; 237 NWJd 494, 65 
MidLApp 441 
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SSL U.S—Andersen v Sdmlmdii. D.C1IL, 337 
FSnpp 177 

Tex—Yiamtsas v Mercaatite Nat Bmdc at Dallas, 
QvApp. 410 EWJd 848—GuaweU v Sontiiwest- 
emBellTd Co, QvApp, 449 SWJZd 805. 

9a Or-Roae v Whitbeek, 562 P2d 194, 277 Or 
803 
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$ 15. How Defendant's Llabilit;y At¬ 
taches 

Not every mistake in defendmg 
one's self against crime is actionable, 
but only such mistake as Is not reason¬ 
ably justified by the surrounding cir¬ 
cumstances.'^* 

94 J 5 . U—Ubtcnston v Gibini Dbcouih Center. 
296 So 2 d 3 TS 

§ 16. — Effect of Mistake of Mag¬ 
istrate 

2 . LS--Wehrle v Brooks DCNC. 2 €i 9 FSuim> 
"gS.aflU 3 T 9 F 2 d 2 SS 

--CJSI. and a Binhood Paper Co v DieuJc>, 
r 9 SGi 2 dS 14 . 523,285 Ala 12 ? 

Idibo—Howard % FeUan. 379 P 2 d 414 , 8 S Idaho 286 

P^n9ti9 

3. Chaase from dill to oWaa^ 

CS—H>de Goat Co, Inc % Koehraig Co. DC 
Mia, 387 FSnpp 702 , mod in part. levd m part 
onoih grdt CA, 546 F 2 d 1193 .reh den mpart. 
gr in pan 5 S 1 F 2 d 73 

A Md--Zah!oiufc> ^ Fdrkms. i 8 ‘’A 2 d 3 i 4 , 23 CMd 
363 

5 . Md—^Zab!cntt.y \ Poims, 187 A 2 d 31 A 230 Md 
365 

§ 17 . -Statements Made to 

Prosecuting Attorney and 
Other OffTcers 

8 . L S--Whittaker V Duke, D C N Y. 473 F Supp 
908 —Lm^enal Foods Ccro v Lannx, DC III, 
521 FSuiv 932 

NJ—Earl % Winne, 101 A 2 d 535 , 14 NJ 119 
Tea—AdaOilCo 1 DillabeRy. Qv App, 440 SW 2 d 
902 err dnm—Gaiswdl \ Soutbwesieni Bdl Td 
Co,Ci\App, 449 SW' 2 d 805 

Mistoke in proceediBSi tfam to mow a Mame 
Fla—Guthrse \ Fkmda Fo«cr and Light Co, App, 
460 So 2 d 1032 . 

9 . Ala—Alabama Power Go v Noghboa, 402 Sou 2 d 

9 Sh 

NM—Barnett \ Chi M, Inc, 445 PJM 974 , 79 NM 
S 53 

Tea—Thomas v Qsoeros, Civ App., 596 S W 2 d 313 . 
err ref no rev err 

10 . Ill—Pratt V Kilbom Momrs, Inc, 363 NE 2 d 
452 . 6 la Dec TTa 48 !U App 3 d 932 . 

12 . L*S—Gowm v Altniller, CAIdaho, 663 F 2 d 
820 

Ala.—Alabama Power Go v Ndghbon. 402 So 2 d 958 . 
Conn—McHak v WBS Goip. 446 A 2 d 815 , 187 
Coon 444 

Mich—^Renda v Intematioiial Uaion. United Auto, 
Aircraft and Agr Implement Workers of Amenca, 
114 NW 2 d 343 , 366 Mich 58 
Mo—CJJSL dtsd in Hunter v Kaiefamer, App. 285 
SW 2 d 918.931 

Okl—Page V Rose, 546 P 2 d 617 , app after icmand 
566 P 2 d 439 
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16, Tenn—CJJSL quoted in Kkm v Ellioct, 436 
SW2d 867, 881. 59 Teim App 1 

Wash —Oredman \ Svennu^ 461 P 2 d SS 7 , 1 Wash 
App 402 

17 . US-BassV Spitz, DCMkh, 522 FSupp 1343 
C 3 a.—PbweDv Goheii.lS 6 SE 2 d 495 , 116 GaApp 48 
Mo—CJ 1 .SL died hi Harper v Si Joaeph Lead Go, 233 

SW 3 d 835 . 839 , 361 Mo 129 
Or—Rose v Whnbeek. 564 P 2 d 671 , 278 Or 463 
Tea —CJl.Si oHad ia Green v Meadows, Ov App, 317 
S.W 2 d 799 , 808 , icvd on oth grds, wni gr. Sup, 


534 S W 2d 509, e« remand 527 5 W 2d 496, err 
ref no rev err 

18. SY-Dempw)v Masio, 442 N Y.S2d 627. S3 
AD2d ^25. aflU 436 NE2d 1333. 56 Ny2d 
665.451 VYS2d731 

Or-Hiunbeft v Knimon, 354 P2d 826v 224 Or 133 
Ph—Shdton v Evan, 437 A2d 18, 292 FltSuper 228 
Tenn —CJJS. qnaiad W tength i* Goiien v Fcquion, 
336 SW 2d 949. 954.47 Torn App 16S-Feapks 
Protective LA Im. Co v SeiboiL App, 407 
SW2d 190, 56 Tenn App 346-CJ& paiilnd in 
Klein V EnwR. 436 SW2d 867, 879. 59 Tenn 
App 1—Kabflinan v A H Robms Co. 448 
SW 2d 400, 223 Tenn. 515 

19. Tenn—Peoples Protective Life Ins Go v Neu- 
hoir. 407 SW2d 19a 56 Tenn App 346-CJS. 
qpalBdiiKlemv EOioCt.436SWJd867,879,59 
Tenn App I 

20. US—Panel! v Hollingsworth. DCSC. 43 
FRD 362 

CottB-^emk v O'Brien, 79 A2d 769. 137 Cbna 
592—LaFontame v Family Ding Stores, Inc, 
ComPl, 360 A 2d 899. 33 Conn Sup 66 
Mass.—Sedigv Harvard CO^ Soc. 246 N E2d 642, 
355 Mass 532 

Mich—Rends v Intemmonal Union Unned Anto, 
Aircraft and Agr Implemeut Woricen of Amenca. 
114 NW2d 343. 366 Mich 58 
Ma-Pndev Lambeig. 366 SW2d 441 
Ndi—dohnaon v Fust Nat Baide A Trust Co of 
LiDOolii.300NW2d la 207 Neb 521 
N D—Nicholson V. Roopv 62 N W 2d 473,43 A L.R.2d 
1031 

Tenn—Peoples Protective Life Ins Co v NeobofL 407 
SW2d 19a 56 Tom App 346 

Amsdng wrong pmon 

(2| Other niatten 
N D —^Nieiliolsan v Rca^ supn 

FtoniAing Mam to poiiee 
Ga—Diaie Beer Co v. Boyett, 281 SE2d 356, 158 
GaApp 622 

§ 18. An Essential Element 
Libnury References 
Malicious Pkosecution «»15 et 
seq. 

22. US—Cham V Intcraataonal Oty Bmk A Trust 
Co. DCU, 333 FSupp 463—WiOiams v Qty 
of New Yofic, C A.N Y, 508 FOd 3S6-4Ceystoiie 
Metal Molding Co, Inc. v R A W Metab Co, 
DCGa..4S6FSqip 813 

Ala—Hudson v Chau^, QvApp, 385 Sold 61 
Anz—MeOmtaov Rjee^265P2d425,76Anz.358- 
Sarwasic Motor Salev Inc v Woobndg^ 354 P2d 
34k 88 Anz 173—Meadows v Grant, 486 P2d 
2iai5AnzA|ip 104 

Ask—Malveni Brick A Tile Go. v HiU, 342 SW2d 
305.232 Ark 1000 

Gal^eosen v Lecoaid. 186 P2d 206^ 82 GaLApp2d 
340-Ganse v McOdland, 228 P2d 91, 102 Chi 
App2d 762—Fannwocth v Goto 19 ChlRptr 45, 
199CA2d762-Fenimv Levy. 36 CkLRptr 3a 
223CAad406 

Gob—11110 Gnaianty Co v Hanner, App, 482 P2d 
430 

DC-Moefesns v Bamn. CA., 281 FOd 938, 108 
UJSAppDC 303—Prieto v May Dept Suues 
Co, App. 216 AJd 577 

Fla—Goidoa V Qty of Bdfe Glades App« 132So2d 
449-CoU V dark, App, 180 So2d 347^^00^ 
cord Shappmg Center, lae v litowstz, App. 183 
Soad 562-8pQader V Bncfcman. App, 214So2d 
631 

On—Bailey v Centuiy Fhiaiioe Go. 169 SE2d 173, 
119 Ga.AppL 845—Oifaeoo's Producis Go of Albn* 
qy v McDaniel, 176SEOd 548^ 122 GaJkpp 264, 
in —March v Cadoppa 18SNE2d 397, 371UApp2d 
235—Ftodes v Sanv-Mode Cb, 211 NE2d 

286,33 in 2d 291,28 A L R 3d 741—De Gonevant 
V Lehman, 228 N.E2d 592. 84 HLAppld 221— 
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Swgd V Qty of Chicago. 261 NE2d 802, 127 
IBApp2d84 

lad—Ahmmumi Co of America v Qty of Lafiqieite^ 
A])p.4I2NE2d312 

Ky—V SoQger, 399 SW2d 491—Freeman v 
La^47SSW2d636 

Gn—Daupfame v Hetoert, App, 37 So2d 829—Bun- 
son V Picsiia, App, 45 So 2d 531—Southen P^k 
A Supply Go of Mns v Koonoe, App, 255 So 2d 
252—Lucas v Ludung, App, 263 So2d 245, app 
after remand 313 So 2d 12. application den., SupL, 
318 So 2d 42 

Md-Kenaedy v. Crooch. 62 A 2d 582, 191 Md 580 
Mass—Mnniz v Mehbnan, 99 NE2d 37, 327 Mass. 
353—Della Jacova v Widen, 244 N E2d S8a 355 
Mam. 266-Liiiocrin v Shea. 277 NE2d 699, 361 
Mass 1-GuraU v Gdlespiev 436 NE2d 431, 14 
MassApp 11 

Mieh-^Ooocih v Wachowiak. 89 NW2d 496b 352 
Mmh 347 

Mo—Davidson v Monlgomery, App, 232 S WJd 816 
—Standky v Western Auto Sn^ly Go., App, 319 
SW2d 924—Kodh v Seglw. App, 331 SW2d 
126b 78 ALR2d 1220-Hdinkn v. Fndenck. 447 
S W2d 514—Bequist v. Mont g omery Ward A Co, 
Inc, App, 516 SW.2d 769-Hdof v Stnnm. 
App.567SWad353 

Mont—Wikon v Geiinqi. 448 FOd 67E 1S2 Mont 
221—Lowe v Root, 531 P 2d 674b 166 MewL 130 
Nd>—GJJEqnolBd at length In Brumbaugh V Frontier 
RefinuigGo. 113NW2d497.S03. 173Nd> 375 
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NE2d 307, 122 U1 AppJd 391 
Mm—Rbodesv Roberts, 78 So 2d 6ia 223 Mm. 380 
Mom.—Gone* Jnrk aMled at hnmh ka Rickman v 
Safeway Stores. 227 P2d 607, 612, 124 Mom 431. 
Or-CJ3. ettsd in Drake V Anderson, 334 P2d 447, 
481, 215 Or. 291-Slioeiiiaker v Seines. 349 PJd 
473, 220 Or 573. 

PS—Byers V. Ward, 84 A 2d 307, 368 Fb. 416-Cam 
V Greene. 189 A 2d 141, 410 Fz. Ill 
Tenn—Thompeon v. Schulz, supra, n. 23 
WIS-CJ& efiad b Ehner v Chicago ft NW Ry. 
Co, 43 NWJd 24a 24a 257 Wis 228. 

CtoInMvaieM rtf pnaiMpttM 
US—Van Sant v. American EMp. Go, CAPw, 169 
F2d 353 
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Co. 43 N W.2d 244. 246, 257 Wis 228. 

dmrgBftte, 

Cal—Rupp V Summeifidd. 326 P2d 912, 161 CA^" 
657—Jackson v Beckham, 31 CalRptr 739, 217 
CA.2d264 

NY-^imsv Union NewsGo, 131 NYS2d 837,284 
AppDiv 335 

EfUdBoe of bapnper pnrpoR 

Mbs—B rown V Watfcms, 56So2d 88 ^ 213 Mbs 365 

toioob 

dS. US—Hyde Const CO, Inc v Koelini« Go, 
DCMias, 387 F.S19P 702. Mod. ra pert, revd 
in pert on oth grd^ CA, 546 FJd lisi ich 
den in pert, gr m pert SSI F.2d 7K 
in— Tonier v Oty of Cfacagp, 415 N.E2d ^1, 47 
IDDcc 47a91!lIApp3d931. 

Lb—Rofamao v. Gondchanx*!, 307 Sa2d 287. 

NC—Taytorv Hodgb50SE2d 307.229RC558— 
GJ,S.dfadfaODakv Lanier. 147 SJE 2d 9ia 914, 
267 NC 166 

Tenn.—Peoples Pntlectne Ldh las Co. v. Nenhoff. 407 
SW2d 190^56Tenn34A 


66w Pa.—Snnpien v. Montgomery Ward A Go. supra, 
D 64 —ShoIb V First Nat Bank of Ahoona. 170 
A2d 584, 404 Pa 18, 87 ALihZd 1044-Miller 
V Beck, 32 Leh LJ 148 

Va—Gam V Pyles, 181 $E2d 645, 212 Va. 39 

67. Mieh—CJS. gaoled fa Renda v Internatmoal 
Union, Umied Aoto, Anenft and Agr Imple¬ 
ment Workers of Amenca, 114 N.W2d 343. 363. 
366 Mich 58 

68. Anz.—McOmton v Rioe; 265 P2d 425, 76 Anz. 
358 

Csl—Genten v Dollar Markets, 222 P 2d 136, 99 
GdApp2dSK 

Mich—Fort Wayne Mortg. Co v Garletos, 291 
N W.2d 193, 95 Mich App 752. 

Or—Alvarez v Retail Credit Aas'n of Portland, Or., 
381 P 2d 499, 234 Or 255, over. Brawn v Liqiii- 
dmors, 52 P2d 187, 152 Or 215. 

Pa—Neezypor v Jacobs, 159 A2d 759, 192 PtuSuper 
18a af» 169 A 2d 528. 403 Fk. 303 

69. Tenn-Cohen V Cook, 462 SW.2d 502, 62 Tenn 
App 292, afia 462 SW2d 499. 224 Tenn. 729. 

70. US—Brownv US,CA.Tex,653 F2dl96,nh. 
den 659 F2d 1075,oert.den lOZSa 197a456 
US 92S.72LEd2d440 

Ak—Hul&tutler v E^e, oqin, n. 48 

Ga—Giddy v Gilbeit 231 EE2d 403, 140 GtJkpp 
508 

La.—Jdfanon v S S Knsge Go, App.. 344 Sold 
1118. 

Me—Nyer v Outer, 367 A2d 1375 

Md-Safeway Stores, Ine v. Btnaek, 122 AJd 457. 
210 Md 168—Banks V Montgomery Ward A Co. 
128 A2d 60a 212 Md. 31-CJJS. died fa Exxon 
Corp V KeOy. 381 A2d 114^ llSa 281 Md 689 

Mich —CJJS. qpMtad fa Raida v. Inrenttiwirf Umon, 
Umted Auto. Aiioift and Agr Implement Work¬ 
ers of America. 114 NW2d 343. 363. 366 Mkfa. 
58 

Or—Engdfan v Walter, 182 P2d 987. 181 Or 481— 
H18 V Cartarom. 338 P.2d 645, 216 Or 300 

Tex.—Green v Meadows, QvApp, 517 SW2d 799. 
revd on oth gids, wnt gr, Sup, S24SW2dS09. 
on remand 527 S W2d 49^ en ref no rev err 

71. Cd-Oaiy v Hafa 1 CalRptr 91. 17S CA2d 
880 

HI—Montgomery v Harms, 110 NE2d S22, 349 HL 
App 24S-Cubaugh v FOat. 189 NE2d 14, 40 
mApp2d37 

Mich—CJJS. gantad fa Renda v Interaatmoal Unm, 
United Amo, Aircraft and Agr. Impfament Woik- 
en of Amenca. 114 NW 2d 343, 363. 366 Mich. 
58 

Wash—Barker v Waltz, 246 P2d 846, 40 WashJd 
866 

72. Fh^KoismgBr v Ftoitg, 101 PitlibLogJ 13 

73. 01—Cufaaugh v Peat, 189 NE2d 14, 40 IB 
App 2d 37 

Tenn—Peeples PrateeUveLdh Ins. Cbv NeuhdL407 
SW2d !9a 56 Tenn App. 346 

74i. Ala—Huflfamler v Edge^ sqm, a 48 

75. Gb-Meyeis v Glover, 263 SE2d 539. lS2*Ga. 
App 679 

ni—Tfaner v. Gdy of Ghicigeu 415 NJB.2d 481, 47 
IBDee. 47a 91 DLAppJd 931 

TO1009 

76. HU-Hughes v New YoA Gent 87«tem, 155 
N E2d 809, 20 DLApp 2d 224 

Wash—Barker v. Waltz, supra, n 48 

77. lowi^-CJJS. diad in Aihlaiid v Lapmer Motor 
Go. 75 N WJd 357. 36a 247 iowa S96 l 

Ky—Bowles v Katzman. 214 SWJd 1021, 308 Ry 
490 

§ 44. Inference f)rom Result of Plmh 
edition 

70, NY—Inzany V City of New York, 357 NY 
$26 756,79 Mac 2d 346. 

Or-State v Jackson. 351 P2d 439, 221 Or 315 



54 CJS 195 


RI —Nag> t McBuniey. 392 A.2d 365. 120 RI 925 
Tex—Floicsv Lone Sfir Fish A Oyster Co. Ov App. 
241 SW2d443 

79. in— Ckrbaugh v Peat. 189 NE2d 14, 40 111 
App2d 3*' 

N C—Abbitt \ Bartlett. 112 SE2d 751. 252 NC 40 
SC —Ruff V Ekerds Drugs. Inc. 220 S E2d 649. 265 
SC 563 

Tex—Moran Utilities Co v Childs, OvApp, 392 
S W 2d 536. err ref no ce« err 

80. La—^YoungOilGo of Lomsiana, Inc \ Duibu, 
App 2Cir.412So2d620 

89. \C—Hawkins v Hawkim, 231 SE2d 174. 32 
NCApp 158 
RebBttdile inference 

Md-Nance v GaH. 50 A2d 12a 187 Md 656. mod 
on otb grds 51 A2d 535. 187 Md 656 
92. Miss—Allen v Ritter. 235 So2d 253 
Ohio—Board of Ed ofMiamiTiaoe Local School Dnt.. 
Fayette County v Martittg. 217 N E2d 712.7 09uo 
Mise 64 

§ 46. -As Fall or Partial De¬ 

fense 


Libraxy References 
Malicious Prosecutioii ^»21(1) et 
seq. 


pi«el010 

96. Qa.—Kviten v Nash. 258 S£2d 271, 150 Ga 
App 589 

Idaho-Dawsoo v Mead. 557 ?2n 595. 98 Idaho 1 
Mieh—Modla« Mdler. 73NW2d 22a 344 Mich 21 
Tex.—Bans v Grocer Supply Co. Inc, Ov.Ani • 580 
SW2d 17 

Wis—Neumann \ Industnal Sound Engmeenn^ Inc. 

143NW2dS43. 31 Wis2d47] 

98. US —Worley v Columbia Gas of Kentucky. Inc, 
CAKy.491 F2d 256. cert den 94 SO 3174, 
417 US 97a 41 LEd2d 1140 
Ala—Alabama Dry Dock A Shipbuilding Co v Bates. 
30 So 2d 273. 33 AfatApp 81—Birwood Paper CO 
V Damsky, 229 So2d 514, 285 Ala 127—Hanson 
^ Couch. 360 So 2d 942 

Anz-CJJS. died m Tate V Ooonel. 416 P2d 213, 
217. 3 Anz-App 534-Todd v Mdcfaer, 462 P 2d 
850. 11 AnzApp 157—Waoefc v WaUcer. 485 
P2d 3. 14 Anz.App 545, 66 ALRJd 1—CJ.S. 
ated m Meadows v Grant, 486 P 2d 216, 219, IS 
AnzApp 104 

Ark—Malvern Bnck A Tile Co v HiU, 342 SW2d 
305, 232 AiL 1000 

Cal—Siffert v McDowell. 229 P2d 388, 103 Gal 
App 2d 373—Qaiy v Hale, 1 CalRptr 91. 175 
CA.2d 880—Pond v Insunnce Co of North 
America, 2 Dist, 198 CalRptr 517, 151 CA3d 
280 

Colo—litle Guaranty Co v Harmer, App 482 P2d 
430 

DC-Jarettv Walker, App. 201 A 2d 523 
Fla—Heibeck v Holdeman, App, 163 So 2d 766 
Xdaho-Lowther v Metzker, 203 P 2d 604, 69 Idaho 
llS-Allen V Mqyle, 367 P2d 579, 84 Idaho 
18—Howard v Fdton, 379 P 2d 414,85 IcUm 286 
Kan-holies v Thmmennan, 308 P 2d 96, 180 Kan 
701 

Ky —Ped v Biamblett, 204 S W 2d 565,305 Ky 577— 
Baber v ntzgerald, 224 SW2d 135, 311 Ky 
382—Maya v Watt. 387 SW2d 872-Hale v 
Baker, 483 SW2d 133 
Md -Kennedy v Crouch, supra, n 64 
Micb—Memam v Coatmental Motors Gbip, 64 
NW 2d 691, 339 Mich 546 
Minn—SunnsV A Y McDonaldMfg Co..28NW2d 
72a 224 Mmn 479—Rosvall v Provost, 155 
NW2d90a 279Miim 119 
Mns-Pulliam v Ott, ISO So2d 143, 246 Mas 739 
NJ—Lmd V Schmid. 337 A2d 365, 67 NJ 255 
ND-Schmidtv Leben, 184N.W2d6n 
Ohio—Hopson V Andrews. 210 N £ 2d 306 


MALICIOUS PROSECUTION §48 

Pig* 1013 


OLl —MfiMNUi, Kansa and OUahoma Coach Lines v 
Meater. 330 P2dS79 

Or—Alvarez v Remil Credit A«*n of Portlaad, Or., 
381 P2d 499. 234 0r 255—Varner v HoOier, SIS 
P2d92a267 0r 175 
Pa—Jonav MacConochte. supra, n 23 
SD—Kimzv Johnson, 57 NW 2d 116.74SD 577 
Tcnn —Feopla Protective Life Ins. Co v Netthoff. 407 
SW2d 19aS6TamAppu346—Lawson v Wilkra- 
son. 447 SW2d 369, 60 TeimApp 406-Miilliia 
V Wells, 450 SW2d 599, 60 Tenn App 675 
Tex—Esns v Grocer ^p^y Co. Inc, Civ App, 580 
SW.2d 17 

Utah—Potter v Utah Dnv-Ur-Self System, Inc. 355 
P2d 714, II Utah 24 133-Peikiia v Stephens. 
503 P2d 1212. 28 Utah 2d 436 
Wash-Hayav Sears. Roebuck A Co. 209 P2d 468. 
34 Waahld 666-RobeftscD v Bell 358 P2d 149. 
57 Wash 2d SOS—Pace v Brodie-Natioiisl. Inc, 
374 P2d 100a60Wash2d64S 
W.Va—CJS. cited m Tniman v Rdebty A Ga Co 
of NY. 123SE2d59.70 

Wa.-Gladfeiter V Doemel. 87 N W2d 49a 2 Wa2d 
635—Neumann v Industrial Sound Eagmeeimg. 
Inc. 143 NW2d 543. 31 WaJd 471 
Wyo—CJA erted fa Consumgs Fllhitg Station Co v 
Durante; 333 P2d 691, 696, 79 Wyo 237-SteBd- 
man v Topham. 338 P2d 82a 80 Wyo 63 

ReBnce od attomoy 
(2) Other instanea 

Md—Brewer v Mele. 298 A 2d 156, 267 Md 437 
Okl—Lewa v Oystal Gas 0>. 533 P2d 431 
PiroseciitioB hy and aidi approeal of pracecntiiig 
olllcar 

Cdo—Montgomery Ward A Co v Pherson. 272 P 2d 
643, 129 COIo 502 

page 1011 

99. US—Steidiens v &own v Root. Inc, DCLa, 
338 FSupp 68a slTd 455 F2d 1383 
Idaho—Lowther v Metdcer, supra, n 98—Thoma v 
Hmion, 281 P2d lOSa 76 Idaho 337 
Ky—Wood V Hannon. 253 SW2d 14-Miya v 
Watt, 387SW2d872 

1. Ill—Vaaquez v Jacofas, 163 NEJd 23a 23 lU 

AppJd4S7 

Md—Brewer v Mele, 298 AJd 156, 267 Md 437. 

2. US—PStnakav Funakis,CAJPa.^21F2d418— 

Anthony V White, DCDel, 376 FSupp 567— 
Gowm V AltmiOer, CAIttaho. 663 F2d 820 
Aru—Tate v. Comal, 416 PJd 213. 3 AnzApp 534 
Cal-Poadena Petndeum Corp v Hughes, 31 Gal 
Rptr 87, 216 CA2d 666 
DC-Jaxett v Walker. App. 201 A2d 523 
Fla^Adler v Segal. App. 108 Sa2d 773 
Idaho—Howard V Fdtoa. 379 P 2d 414, 85 Idaho 286 
IB —McCntdieon v hferan. 425 NE2d 113a 54 Ill 
Dec 913,99inAiip.3d421. 

Or—Shoanaker v Seines. 349 P2d 473, 220 Or 573, 
87 ALR2d 170 

Tenn —Feopla Protective Ldb Ins. Co v NenhofT. 407 
SW2d 19a 56 Tenn App 346 
Wn—Elmer v Chiago A N W Ry. Co, 51 N.WJd 
707, 260 Wa 567 

Wyo—Smdmin v Topham, 338 P2d 82a 80 Wyo 
63 

3. U.S—Warner v Gulf Od Goipw DCNC, 178 

FSupp 481. 

Oa—Peppa v. Milo, 61 S£L2d 429, 82 GaApp, 438. 
Ind—Dwyer v Modeaii, 175 NJB2d Sa 133 liuLApp 
454, transfer den.. 183 NE 2d 204, 243 Ind 108 
SC—Pattersonv Bogan, 198 SLE2d 586; 261 SC 87 

4. US—Lynn v Soeuth, CAJa.. 281 FJd 501. 

Fn—Miner V Beck,32LefaLJ 148 

5. Oid—Misroan, Kansu and Oklahoma C oac h 

Lina V Menter. 330 P2d 579— Moor v York. 
371 P2d469 

pigelOU 

6. Fla—Kilbom V Davenport. App. 286 So 2d 241 


NY-Watsonv Qty ofNew York, 293 N YS2d 344 
57Mis&2dS42. 

7. Ariz.-CJ.S. died hi Meadows V Otanl. 486 P 2d 

216, 219, IS AnzApp 104 

Wa-GladiUterv Doennei, 87 N W2d 49a 2 Wis.2d 
635 

Wyo—Stodmaa v Topham, 338 P2d 82a 80 Wya 
63 

8. Ala-Cnm v Cimi, 101 SoJd 845, 39 AlaApp, 

413 

Kan—Thominott v General Ffanmoe Oil, 468 P3d 
264 205 Kan. 76 

9. Iowa—Scfanathoiat v WiBnms, 36 N.WJd 739, 
240 Iowa 561, 10 A LR.2d 1199 

NC-Basdnov V Flnkfe; 134 S.B2d 13a 261 NC 
109 

10. UA—Lynn v. Snuth. CAPa.. 281 F2d SOI. 

§ 47 , Whether Necegsary to a 
Defense 

IZ l4J2—Weaeiibeigerv. Mueller, 89 NWOd 559 

§ 48. ——• By Whom Advice Given 

14w Ind-CJJS. gaoled at length bPaoplaBsiiL A 
Trust Cb V Stock, 392 NE2d 505, 504 181 
IndApp 483 

Wish—Robertson v. BeB. 358 P2d 149, 57 Wash 2d 
505 

15. US-Alexander V. Alexander, CA.S.C. 229 F.2d 

in 

Ala-Uwience v. Cranford, 44 SoJd 573, 253 Ah. 
389 

Idaho—Howard v Fdton, 379 P2d 414,85 Idaho 286 

PnilBdice not dwim 

US—Woikyv Columfatt G« of Kentucky, be.. CA 
Ky. 491 F2d 256. oert den 94 SQ. 3174, 417 
US. 97a 41 LEdJdll4a 

19. US—Bdl V Jewel Tea GO. DCKy, 135 
FSupp 745 

Iowa—Ashland v Lapmer Motor Co, 75 N.W2d 357, 
247 Iowa 596 

WVa.—CJ jSL died In Trnman v Faldity A Co. Go 
oTNY, !23S&2dS9, 70 

Wn—nyee v Novitzke; 175 N W2d 193, 46 WiUd 
402 

MB 1013 

21. SoBcitor geaonl 

Ga.—Spialfatt V Manofoetnen Accep tan c e Goipi« 125 
SE2d 110, IQSGaApp 461 

22. US—Lyim v Small. IXCFa.. 193 FSnpp, 887— 
Pergoh V. Penniylvania R. Go. CAOUq, 311 
F2d 837—Rogen v. Oenecd Elec Co, DCAik., 
341 FSupp 971. 

Anz—Todd v. Mddier, 462 P2d 8Sa 11 AnzApp^ 
157 

COo-CJS, died h Mootgoiiieiy Waid A Go v 
Phenon, 272 P2d 643, 647, 129 Cola 502 
Goon—McHafe v. WjaiS. COrp. 446 AJd 815, 187 
OOnn 444, 

DC—Sears Roebnek A Go; v. Gsnlt, MmApp, 175 
AJd 795-nlaRtt v Walker, App, 201 AJd 523 
Uiho—ROhmsonv White; 414 PJd 666.90 Udw 548 
m—Cnbiugh V Past, 189 NE2d 14, 40 BLAppld 
37. 

Kan—Thompiott v Geneid Finance Co, 468 PJd 
269, 205 Kan 76. 

Midi—Taft V I L Hudson CO, 195 NW 2d 296, 37 
Midi App. 691 

Mmn—Resvallv Provost, 155 N.W2d 90a 279 Mmn. 
119 

Neb—Bnimhaugh v. Frontier Refining Co, 113 
NW2d 497. 173 Nebu375 
Ohm—HOpson v Aadiewi, 210 N£.2d 306, 

Okl,—Mmonn. Kansu and Oklahoma Coa ch Laws v 
Master. 330 P2d 579. 

Fa—Zeger v Harmon. 25 D A C 2d 60 

SC—Pnaorv Parsons, 141 SE2d 342.245 SC 493. 



54 GJS 196 


§ 48 MALICIOUS PROSECUTION 

Page 1013 


so—* Mf-r \ vt:j "‘j bS 
4n 

Tfflsr —MU’ pfc . %e U 4<t'i b Zfl 5Wy m Twin 
6“'5—I Oerft. 4*4S ^ :j M■. e.i Tnr 
VF 

Ten—Teri \ Deui'u, C» \rr -?* SU :u '*4 
W Va —CJjS. oted IB Trunup i F A, Cjh C 

23u Cob —Mnrgcmm 4L Cc \ Pr«r.flr, 2**; 

P2d 643, IZQ Coir 50: 

MMbnfi stBtai n Bttone> ianiterial 

U>o—SBudiPos n ToplMin, 23s P2fl <*2‘j '’C ^\r 
63 

25. FIb—CJ.S. otad ii fti'birn « Cr^fJe'iui. 
Cree.* Ccip, Apr- 114 So 2d “*13, ’ 

28. Jndge and ckrk of eonrt 

Aric—Micher. Fcrd<Lneoip>MrTa«\, Ib£ « Michae.- 
a. 633 2d 326,134 A'L 255 

29. Md—Kessed} \ Crouch, tC KZd 532. 19! Ma 
330 

PB-Jcmes V VUcOcpochje, 56 A 2d 2S4, it2 Pi Super 
124 

31. Cal—Grove v Pont> Sf^m. Li'iuteci, 314 PId 
S43. 353 C A 2d 234 

PWlOM 

32. m—v«qjez V JauXK. 365 NE2o 23a 23 10 
AppZdAS" 

33. Statvte reqairiog jodiclai eauninatloo of 
isIbrttiBt 

Tena —Cohen v Cook, 462 S ^ 2d 302, 62 Tern App 
292, ifTd 462 S\^ 2d 499, 224 Tens 729 

§ 49. — The Disclosure 

40. Cil—Fi) V BisL cf Amencn Nat Trust A Sav 
Ala'll. 298 P2d 34. 142 C Au2d 150 

K) —Cnveai v Long. 237 S Ih 2d 348—Reid v True 
302 2d 846-Pucken v OarL. 410 SWZd 
134 

La—SusiofTs Bourgeon, Aj^, 301 So 2d 423 
Ohio—Edgington \ GltKineyer, App.. 168 N E 2d 425 
Ws —Meyer v Evald, 224 \ W 2d 419.66 \ll» 2d 168 

41. US—Good Hdkhng Cb v BosveU. CAFIa. 
173F2cl395.cert dea -^SQ SS. 338LS 815. 
94 LEd 493—Bisgaus V Hajoea Gorp, D C Pa. 
94 FSupp 393. aflU 185 F 2d 982—White v 
Coiemgi, DCSC, 277 FSupp 292 

Ala-Sehwabaeber v Hernng, 48 Sold 574, 33 Ala 
App 496—Partndge v Savyer, QvApp, 383 
Sold IH «nt den Sup. 383 Sold 187 
Arfc—SoudiemFanneis Aa'n V Whitfield, 383 S W 2d 
506, 238 All 607—Thnfts Rent-A-Car v Jeflicy, 
320SW2d 304,257 Ark 904 
Gd-Siffen s McDovell. 229 P2d 388, 103 CU 
App 2d 373—Gary \ Hale. 1 CalRptr 91. 173 
CA2d 880 

Oom—Rizzav.GilLCir. 189 A2d79A 24Conn Sup 
25a 1 GoimCir 344 
Fk—Ghis V Pamsli, 31 So2d 717 
Oa—Maitn v Rotz. 264 SE2d 303. 152 Ga.App. 
834 

Uabo—Lovther v Metzker, 203 P 2d 604. 69 Idaho 
113—Hioinas v Hmton. 281 P2d lOSa 76 Idaho 
337—Rmlei v Goumiy Kitchen Intern. Inc. 580 
P 2d 8b2. 99 Idaho 259 

Ky-Snuth s Kidd. 246 SW.2d ISS-Bhnleenship v 
Slxton. 348$W2d92S 
Md—Kennedly \ Croucli, supca, n 29 
NH.—Hogan v Roben H Irwm Moton, Ine. 433 
A 2d 1322, 121 NH 737 

oa—Patrick v Wi|^. 242 P2d 423. 260 Okl 194— 
KirlepntrtcL % HoUmgsworth, 249 P 2d 434, 207 
Okl 292—Moore v York. 371 P2d 469 
SC—Pnooer « PSirm. 141 SE3d 342, 243 SC 493 
Tex—Aadnva v Devbeny, OvApp. 242 SW2d 
683, err ref no rev err—Ada Od Co v Dillaber* 
ly. QvApp, 440SW2d 902. err. dnm 
Utah—Wenddboe v Jacobson. 333 P2d 178. 10 Liafa 
2d 344 

Va—Bam v Phillips, 228 SE2d S76<. 317 Va 387 


a ♦ S»e^nr£ 40i P2U35" 1 

Arr 4-,: 

A s—I*e ers v HU*, 5" \ Ih 2d 2b’ Ha 4S'>— 
Mtf.e' . Ena-c ::24 S H Id 4;9. 66 Wis a ie«» 
\ . —H-gr: i 5 p SEa 12*. Vi W Va 

CoBtiDolBs dmy 

3**-—3a— a I Hedda! C^tm, 116 N E2d M3, 
lb. bd Arr 

pnge 1015 

42. LS-G*egr''n- % Koo*'tz. CATes, 178 Fa 
!35 

45. L S —WivTle* v Cnluixi’*.a Gas of Kentucky, Inc, 
CAM. 4*<I Fa 25o *" HSCt 3174, 

4r L S s-C 41 LEda 1140 
Arz—WU-P . EnerkiP. App 560 P a 1249, 114 
A^z 542 

50. Tev —Andreas v Denheny supra, n 41 

51. Mn:h—Maraoa.cz V Pappas. 300 N W a 713, 
1C2 Mien A}7 1 

N J —Galaiaro v Kiien«*er, 147 a 2d SSO. S3 \ J Su- 
pe- 3'9 

Gil —Kiripairick V Hollingsworth, supra, n 41— 
Mno*e V Vork. n P 2d 469 
Ten—Andrews v Dewberry, supra, n 41 
Wash —Creelpun v Svenptng. 46i P a 357. 1 Wash 
App 402 

52. Cal —Metzenhiuir v Metzenbnum, 262 P 2d 396, 
121 CAa 64 

54. Ohio—Edgington v Glassmeyer, App, 168 
N’Ea42S 

55. LS—Patton v Coyer. C A Kan, 443 Fa 79 
Tenn —CJJ5 qnottd in Klein s Elliott, 436 S W 2d 

86**, 87", 59 Tenn App 1—CJ.Sb qiwtied in Cohen 
V Cook, 462 SH a 502. 308. 62 Tenn App 292, 
afTd 462 S H 3d 499. 324 Tenn 729 

56. Tenn—CJJS. qnoted m Klein v Elliott. 436 
S W 2d 86“', 87*'. 59 Term App 1 

Liah-Cottrell v Grand Union Tea Co, 299 P a 622, 

3 Utah a 187 

58. Anz-Hisnidci v Ong, 329 Pa 1097, 84 Am. 
372 

Cal—SifTert \ McDowelk 229 Pa 388, 103 Cal 
App a 373—Jackson v Beckham, 31 GURptr 
739, 217 C A 2d 264 

Fla—Glass v Parnsh, supra, n 41—PauOc v Buczyn- 
ski. App. 106 Soa 100—Bncchell v Bediert, 
App. 336 So a 377 

Md—Nance v Gall, 30 Aa I2a 187 Md. 636, mod 
on oth gfds 31 A a 335. 187 Md 636 
Wis—Neumann v Industnal Sound Engineeniift Inc., 
143 N Wa 343, 31 Wisa 471 
Particalar Eads 

Ohio—Edgington V Glassmeyer, App. 168 N E a 423 
Fkll sBd bir dtodosm id riivivii 
Tex -Bast v Metzger, Civ App, 569 SW a 917, err 
ref no rev enr 

pige 1015 

59, Fla—Kilbumv Davenport. App, 286 Soa Ml 
Mich—Riven v Ex-CeS-O Oorp. 300 NWa 42a 

100 Mich App 834 

Teaa-CJJS,cilBdkKkmv EUiott,436SWa867, 
872, 39 Tenn App. 1 

Fiilire to disclaie imuteriil or eoDitenl 
tactg, etc. 

DC—Seirs Roebuck A Co v Gault. MnnApp, 173 
Aa793 

SD— McIntyre v Meyer, 136 NWa 351, 81 SD 
417 

Titimi a rorhil 

Ind—Banov s Weddle Braa, Gout, 316 N E.a 845, 
161 lad App 601 

60, Or—VanierT.Haffer,SlSPa92a2670r 173 

61. Ky —Smith v Kidd, 246 S wa ISS 
Md—Nince v Gall, Hipra, n 38 
Ohm-Aihciafk v Lodge, 292 NEa 789. 118 Ohio 

App soa app rbun 193 N Ea 83, 173 Ohio St 
232 


62. *«AU ote ifiilahM 

Fla—Goings V West Florida Hasp, App 1 Dm, 461 
Soa979 

63. Cal-Wcber v Leinchner, 30 ai.Rptr SA 240 
CAa 829 

In Klim 

r2> kan-Mesamger v Fohon. 232 P a 904, 173 
Kan 85! 

65. Tex-Terkv Deaton,QvApp.. 335SWa 134 
Wi&—Neumann v Industnal Sound Engmeenm. Inc, 

!43NWaS43.31 Wsa471 

IiOkliimmi 

(2) Okl—Moore v York. 371 Pa 469 
Wis-Elmer v Chicago A N W Ry Co. 31 NWa 
707, 260 Wis 367 

pwion 

66. Cd—Northrop v Baker. 20 CalRptr 797, 202 
CAa 347 

Defendant is not r^uired to seek 
out plaintiff and inquire of him as to 
the truth of facts which he had gath¬ 
ered before informing the coimly and 
prosecuting attorney of such facts.^^ 

662L Wyo-Stendman v Topham. 338 Pa 82a 80 
Wyo 63 

§ 50. -The Advice Given 

67. Acting igriiwt idrioe of prifite ind pnbUe 
coiinsel 

Tenn—Lawson V Wilkinson, 447 S Wa 369.60Tenn 
App 406 

68. Idaho—Tbomas v Hmton. ai Pa lOSa 76 
Idaho 337 

Ohio—Archer v CKhat. 135 NEa 404, 165 Ohio St. 
286 

69. Ky-Stamper v McQJly. 229 SWJd 34, 312 
Ky 619 

Adyfee igilint pnweaitiOB not probnbfo cnie 
Miss-Gandy v Pafaner, 169Soa819,251 Miss 398 

72. Fla—Wdhamsv ConfidentialOndit Carp, App, 
114 soa 718 

§ 51. -Good Faith 

Library References 
Maheious Prosecution ^1(9. 

73. us—Rogers v General Elec Co, DCAifc., 341 
FSupp 971 

Ala-King V Farrell, Qv, 314 Soa 68. 55 Ala App 
147 

Gal—Walker v Jensen. 212 Pa 369, 93 CMAppU 
269—SdTert v. McDowcD, supra, n 58—Cfauy v. 
Hale, I CalRptr 91. 175 CAa 880 
ni— Fkodes v Sam-Mode Co, 211 NEJd 286, 

33nia291.aALRa74]. 

Ind—Barrow V Weddle Bros Gono., App.316NEa 
843, 16! Ind App 601—Yerfces v Washhigtoa 
Mfg Co, Inc., SaN^a 629, 163 IndApp 692. 
lowa-Schnathorst v Wilhama^ supra, n 9 
Ln—Young v Young, App, 251 Soa 833 
Mich—Mcmam v Cnuhnental Mdtorx Oorp., 64 
NWa 691, 339 Midi 546 
Or.—Kennedy v. Wacfcenlnit Corp., 399 PJd 1126^ 41 
Or App 273, recoradeeBtioa gr, mod on oOl 
gnb. 601 Pa 474, 42 Or.App 433 
SC—Proaaer v Fhnon, 141 SEOd 342,245 EC 493 
ED-Mclntyre v Meyer, 136 N.WJd 3S1, 81 SD. 
417 

Tenn.—Mitchell v George; 474 SWa 131, 63 Tenu. 
App 408 

Wis—Neumena v, Indntnal Sound E ng meeni^ Ine., 
143NWa343,31 Wisa471 

74. lo»»—Schnathocat v. WiUmms, supra, n 9 

75. GU—CJJSL dted hi Walker v Jensen, 212 Pa 
369, 372. 95 Gal App a 269 


I 



54 CJS 197 


MALICIOUS PROSECUTION §54 

Page 1020 


80. Ala—Cnm v Cnrn. 101 So 2d MS. 39 AlaJ^pp 
413 

Ca! —StfTen v McDowdL supia, n 41—Keimed) v 
B>rum. 20 Cal Rptr 98.201 C A.2d 474-Klotz \ 
Alexander. 21 CalRptr 305. 203 CA2d 238- 
Wdjer V Leuschner. 30 Ol Rptr 86^ 240 C A.2d 
829 

Fla—Kittnini v Davenpoit, 286 So 2d 241 
Idaho—Hiooias v Hintoo, supra, n 68—Allen v 
Moyle. 367 P2d 579. 34 Idaho 18 
ni -Freides \ Sam-Mode Mfg Cb. 211 N£2d 286. 

.33 Ill2d 291. 28ALR3d *’41 
^d—Harper V Goodin. App. 409 NE2d 1129 
Io»ar-Schnathor5t V Wilhaos, suora. <i 9—Ashland v 
Upner Motor Co. 75 N 2d 337 247 Iowa 596 
Md—Olrddmg Chevrolet. Inc v Fowler, 287 A 2d 
280. 264 Md 499 

SD—Bucher v Staley. 297 NW2d 802 
Va-Spttzer v Clatteihuek. 121 SE2d 466. 202 Va 
1001 

W Va—Wngbt V Lantz. anpia, n 41 
pgge 1018 

81. Conn—Vandenlins v Wed. 407 A2d 982. 176 
conn 353 

lowa-Sdinadunt v Wdfaaiiia. 36 NW2d 739. 240 
Iowa 361. 10 Al.R.2d 1199 

82. Gal —Catos v Dollar Miasiceta, 222»P.2d 136.99 
Cal App2d 534—Flry v Bank of American Nat 
Trust AShv Aja*n. 298 P2d 3A 142 CA2d 150 

N.D—Weoenbeiger %. Moeller. 89 N W2d 559 
84. US—Clarice v Montgomeiy Ward St Co, CA 
Va. 298F2d346 

Chi—Warner v OConnor. 18 CalRptr 902. 199 
CA2d77D 

Ohm-Aaliecaft v Lod^ 192 NE2d 789. 118 Ohio 
App 506^ app (hsm 193 N£2d 85. 175 Ohio St 
232 

§ 53. Preliminaiy to Civil Actions 
or Proceedings 

SD-CJJS. hbA letter sunmaiT gaoled in Kunz v 
Johnaon. 57 N W,2d 116^ 119, 74 SD. 577 

87. US—Alexanders Alexander.CASC,229 F2d 
111—Stephens v Brawn St Root, Inc, D.CLa, 
338 FSnpp 680, aild 455 F2d 1383 

Ariz.-Jaee|div Markovitz, 551 P 2d 571,27 AnzApp. 
122 

Gal-Masteisonv Pig'n Whistk Corp. 326 P2d 918, 
161 CA2d 323-Albertson v. Raboff. 8 GalRpcr 
398. 185 C A2d 372-Ke«Pedy v Bynim. 20 Cd 
Rptr 98, 201 CA2d 474—Bertere v. Natuiial 
QenemlCorp, 118CalRptr '84 529 P2d 608.13 
C3d43. 65 ALR3d 878 

Fla—Atlantic Plaza Partnership v Daytona Sands. 
Inc. App, 357 SoJd 761 

Iowa—Oeismger v Oeonger, 41 N W2d 86b 241 Iowa 
283—Ub^ Loan Corp of Des Moines v Wil- 
hams. 201 NW2d462 

Kan—CJJS edad In Carnegie v Gage Ftirnitoieb Inc• 
538 P2d 659, 663. 217 Ran 564 
La.—Johnson v Pesroeb 313 So 2d 812 
MiL—Hening v Citizens Bank ft Trust Co. 321 A 2d 
182, 21 MdApp 317. 87 ALR3d 527 
M'ch —Leesebeig v Builders Phunbtug Supply Go.. 149 
NW2d263.6MidiApp 321 
NJ—KOiyflower Industries V Thor Corp. 89 A 2d 242. 
9NJ 60S 

OLl—^Lewis V Ocystal Gas Go, 532 P2d 431 
Or—FatapoflTv. VoDsiedt's Inc. 369 P.2d 691, 230 Or. 
266 

SD—Kimzv Johnson, 57 NW2d 116^ 74SJ3. 577. 
Utah-Pefkms v Stefdiens. 503 P2d 1212, 28 Utah 2d 
436 

W.Va—Wngbt V Lantz, supra, n 41 

88. Qd—Bnnkleyv Appleby, 80 Cal Rptr 734.276 
CA2d244 

conn—Vanderduis v Wal. 407 A2d 982, 176 Conn 
353 

Ky—Harter v Lews Stores. 240 S W.2d 86 
Va—Noen v Angk. 231 SE2d 330, 217 Va 656 


89. Anz.—Joieph v Markenitz. SSI P2d S''!, 27 
AnzApp 122 

Gal—Bnakley v Appleby. 80 CalRptr 734, 27e 
CA2d244 

Iowa—Liberty Loan Corp of Des Moines v Williaim, 
201 NW2d462 

Md-Sivnan v Eqmtable Trust Go. 297 A2d 758. 
267 Md 309 

page 1019 

94, cal -CJJS. died m Daly V Smith, 33 CalRptr 
920,925.220 c A 2d 592 

Wn—Neumann s Industnal Sound Engpieenng. Inc. 
143 NW2d 543. 31 WK2d 471 

95, Ky —Haner v Lewis Stores, supra, n 88 

97. cal— Brmkley v Appleby, 80 Gal Rptr 734, 276 
C A 2d 244—United Professronal Planning. Ine v 
Superior Court of Orange County. 88 ^ Rptr 
55l.9CA3d377 

Ky —Harter v Lewis Stores, <>apra. n 86 
Mo—Haswdl s Liberty Mot Ins Co, 557 SW2d 
628 

NJ—Mayflower Industries % lhorCorp.8? A2d246. 

ISNJSuper 139, afU 89A2d 242.9 NJ 60S 
Old—Lewis V Crystal Gas CO, S32P2d431 
Wis—Neumaim \ Indjstnd Sound Engmeenng. Ine 
143 N W2d 543. 31 Ws2d 471 

98. Cal—Albertson s Raboff, 8 Ca’Rptr 398. 185 
C A 2d 372—MacDonald v Joslyn, App, 79 Cal 
Rper 707. 275 CA2d 282 35 ALR3d 641 

Old —Lewis V Ciystal Gas Co, 532 P 2d 431 
Wb—M ramann v Industnal Sound Engmeenng, Ine. 
143 N W 2d 543, 31 Wis 2d 471 

1. Cal-Baker % Gawthome. 186 P2d 981, 82 ai 

App 2d 496—Beilero v Nationa! General Corp, 
118 CalRptr 184, 529 P2d 60S. 13 C3<1 43. 65 
ALR3d878 

2. Wts—Nenmann v Industnal Sound Engmeenng. 

Inc, 143NW2d543.31 WB2d471 
4, Cai—Brmkley s Appleby. 80 CalRptr 734, 276 
CA2d244 

Wb—N eumann v Industnal Sound Engmeenng, Inc, 
143 N W2d 543,31 Wis2d 471 

§ 54 . As Essential Element 
Libraxy References 
Malicious Prosecution ^34 et 
seq. 

7. US—US ex Id Sacks v Fhdadelpliia Health 

Management Corp, DCFa, 519 FSupp 818 
Mkdi—Fbsnerv Detroit Free Press, 242 N W 2d 775, 
68 hfadiApp 360, app. after remand 266 N.W 2d 
693,.82 BftdiAiip 153, and 304 N W 2d 814,104 
MMhApp 59 

Fla^Hatfidd v York, App. 354 So 2d 426 

8 . Fla—Ned v South Florida Auto Pamters, Inc. 

App, 397 So 2d 1160 

La.—Wddonv Republic Bank. App 2Cir,414So2d 
1361 

S D—Terminal Gnm Corp v Freeman, 270 N W 2d 
806 

9. US—Chenmiev AssocmtaDBCountCorp.CA 

IjL, 428 F2d 1227—Anoon Corp v Stem, C A 
Ala., 445 F2d 431 

Cal-Smgleion v Fany, 289 P 2d 794, 45 C 2d 489 
Ga^Cburtenay V Randdidi, 188 S EOd 396b 125 Ga 
App 581 

lU—BQpn V Nolfa loe Cnmn ft Frozen Food Co., 
267 NEld 731,13! llL^2d 1066 
La—Socceasion of delJHsns, App, 331 So2d 528, wnt 
da 339 Sold 435 

Mo—CoBar v Pmunsular Gas Co., 295 SW2d 88— 
Sfaakespeuev Gty of Pasadena, 40 Cal Rptr 863, 
230CA2d375 

Fa—Wflodyatt v. Binfc of Old Yoric Road. 79 Montg 
175 

10. U S —Sells Corp of Amena v WiUiire Oil Go 
of Tex., DC Pa. 344 F.Supp 357—Worley v 
Columbia Gas of Kentucky, Inc. C A Ky, 491 


F2d 256, cert da 94 set 3174, 417 US 970; 
41 LEd2d 1140-CiJS. eiled far De U Cruz T 
Du Fresne. DCNev., 512 F.Svpp 1204, 1205 
Aia-Wihon v Brooks, 369 Sc2d 1221 
Aik.—Southera Fanneis Ass'n v Whitfield. 383 S WJd 
506. 238 Aik 607 

Cal-Fenans v Levy. 36 CalRptr 3a 223 CA2d 
408 

Cblo—Carroll v Regmul Tians* Dist. App, 638 
P2dS16 

Conn—Hieis v Goha, 329 A2d 609. 31 GomiSap 
305 

Del—Brawn v. Quley, Super, 179 A 2d 93, 7 Stnrey 
182 

Fh—Ned v South Flonda Auto Famiers, loe„ App., 

397 So 2d 1160 

Ga—OeorgiB Ed Anthonty (Sehoob) v. Davis, 178 
SE2d 853, 227 Oa 36-M(£tt v Chambta 
Const Q>, 186 SEld 123, 124 GaApp 769- 
Ooodwm Agency Inc v Chesser, 206 SE 2d 568, 
131 Ga.App 686 

in— Kay V Bodun. 336N£JU1781,32111 App 38 8S3 
Kan-Hft H Farms.Ine v Hizlett,627 P2d 1161,6 
Kan App 2d 263 

Ky—Blankoship v. Staton, 348 SW2d 925—Maaen- 
galev Lester, 403 S.WJd 697 
La—Hibernui Nat Bank of New Orleans v BoDeter, 
390 So 2d M2 

Mo—Euge V Lenny Bank ft Trust Co, 386 SWJtd 

398 

Mont—First Trust Co of Montana v McKenna, 614 
P2d 1027. 188 Msn: 534, 

NJ —MayflowerIndnstiKS« ThorCOTp,83A.2d246b 
ISNISnper 139.a!rd 89 A 2d 242,9 NJ. 605- 
Penwag Piooerty Co., Inc v Landau 388 AJd 
1265, 76 NJ 595 

NM—Fanners Gm Co v Ward. 389 P2d 9,73 NM. 
405 

N Y —Breostem v Dayton, Fanasula Coip, 206 NY 
$2d 12,11 ADJd 1036—Brawn v SunabOoip, 
244 NYS 2d 907. 20 AD 2d 121—EmfanHy Sew- 
mg Stores, Inc v Lenmi Fmandal Coip, 333 
NYSZd 106, 39 A D2d 940. 

NC—Mobley V Broome, 102SE2d 407.248 NC 54, 
ND—Fhnnen Elevator Go v Dmd. 234 N.WJd 26 
Oliio-Rogenv Bubeca,I64N£2dl62,170 Ohio Sl 
241-Hartzniarfc ft Co v Weas. 247 NEJd 797, 
18 Ohio Mac 116 

Or-Gowm v Heidcr, 386 P2d 1, 237 Or 266, ad¬ 
hered to 391 P2d 63a 237 Or 266 
Pa—DeFiank v Sitdc, 28 LehLJ 344 
Tex—Sigebieli, Inc v Walker, OvApp, 498 SW2d 
271 

Wyo—Wdser v Johnston Fhd Lmeis, Inc, 340 PJd 
535 

pi«el020 

11. US—Everett v Qty of Chester, DCPa., 391 
FSupp 26—CJ.SL cited ta Sugjielao v. Oty of 
New York, CANY. 632 P2d 185, 195, oert 
da 10! SQ 1368, 450 US 920; 67 LJSdJd 
347—Alexander v Umficatiott Church of Amer¬ 
ica, C A N Y, 634 FJd 673 
Alaw—Kroger Go v Pnekett, Ckv., 351 Sold 582— 
Abdl-Howe Go v Industrial Dcvelopaient Bd. of 
Oiy ofliuiidale; OvJlpp. 392 Sb2d 221-Jelm. 
son V Haynie; 414 SoJd 946 
Anz.-Owav Shores, 537 P 2d 978,24 Alfa; App 250 
Aik—Faim Senna Co-op., Inc v Gosha 1 bc« 
590 SWJd 861, 267 Aik 324 
Cai-Stalliqgs v Foster. 259 P2d 1006^ 119 CLA2d 
616-BBker v. Uttman. 292 P 2d 595, 138 CAJd 

510- Smith V Hffl, 47 ChlRptr. 49. 237 CJL2d 
374—Holder v caiifoniia Paiafyzed Veterans 
Ass'll, 170 Gsl Rptr 455, 114 CA 3d 155. 

COte^-Lounder v Jacobs, 205 P2d 236. 119 Colo 

511— Dodge V. Montrose FOtsio Growexs Co-op. 
Ass'n 524 PJd 1394, 34 GoteApp 223, 77 A.L. 
R3d730 

Conn—Kntrowhz v Clqifd, 168 AJd 301, 22 C an . 
Sup 272 

Dd—Brown v Chiley, Super, 179 AJd 93, 7 Storey 
182 



54 GJS 198 


§ 54 MALICIOUS PROSECUTION 

Page 1020 


DC —Cp - . i 'As*. Ml* Arr **•'' A Zi 44»J—\ »■ 
u'l H TP E^- -*a*ni C* M..-1 A^r. 

4‘ A 4:^—.r 4 JmP J'tek C A , :«•' 
"Im, 1 •'I I ijiAnr. DC zjrt dm il 
SCI IM JM L 5 *2. * LE(S:d ^»»5— 

* IUj*t CA Z-1 f:j UU. Va L saw* DC 
}C* 

Flj —'Ha-rpcr t Bu'airn Ir.. •♦.* Sr la K^Frttd- 
**a!i i Cr.shM Mocmr Iiu Apn j9Q So2d T45 
Gj—S nstf . ’’v SEa 45, IK CaApp 

r5<->M*.er* I Cark !9 l SEZd 134, 136Ga App 
'54—Ajau • Snerrer, 214 SEZd 548. 234 Ca 
]}2 a'l-'ier ti* sen juesti n crnf to 218 SE2d 
< :v Ga Arp 4'* 

III —S ef«. V Cil> 4 f Ch^cagA 26: N £ 2d bqq, iz"' 
lu AiTil i<4 

kd—L'hns Com Fu'rfUK Stiots \ M^ichs'i. 125 
NEZd <26 ladApp 231, reh den 127 
NEIId '20, 126 lad Arr 231 
Kan —Braun \ Ptppe', ^78 P2d oQS, 224 Kan 56— 
Pcrte- > S::Tnc-*»-Vj4i Hospita:, 62! P3d 4il, 
22i! Kan 64! 

Md—N'«ne(, * Ssfe«a> Stcreik, lae, 328 A 2d 593, 
; 2Md *4 59 ALRZd I4(r 
Mau—Cudd> * Saeere> 386 NEZd 805. " Mus 

A;^ jiSiJ 

Mrffc —Taio*. • Tdr>, 138 N 2d 388,368 Midi 4r 
Mxzp —Sun’« . A ^ McDonald Mfg Co. 28 \ 9^ 2d 
■’Zj 224 Minn 479—Behmdi * Ra&unussen. 47 
\ W 2d 234 M'an 9*’ 

M»k—Pugh V Easterl’ig. 3b'' So 2d 935 
Mp —Eugc • Lerpdi Bank Sc. Trust Co, 386 S2d 
398—Bo>er « Carondelet Sas Sc Loin Aas*n, 
Arp. 633 SW2d 98 

Mow —Lme s Root, 531 P 2d 674, 166 Mont 150 
Nes —Ccttuio V Hamson, 615 P2d 246. 96 Nes 682 
NH—Heliberg v Noms 84 A 2d 835, 97 \H 222 
N J —Ma>flo»er Industnes \ Tlior Coip, 83 A 3d 246. 
ISNJSuper 139,afrd 89 AM 242, 9 NJ 605- 
Muller Fuel Oil Co v Iniurance Co of North 
Amenca, 332 A 2d 168,95 \ 3 Super 564—KotoL 
Bldg s Cnarvine Co, 443 A2d 260, 183 N JSu* 
ner r*i 

N Y —Paguanilo s Pagiiareb, A D, 293 N YS2d 13, 
30AD2d840 

N.C—Sllisburn s Norwood, 26? S E2d 374. 47 N C 
App 310 

Oho—Vcsc) s Coiinan>, 175 NE2d 876, 112 OIno 
App 225—Hanznuirk A Go s Vbens, 247 \ E 2d 
rr*. 18 Ohio Mac 116 

Pa—Sicota s Fip*t Nai BuL of Altoona, 170 A 2d 
584 404 Pa IS, 87 ALR2d 1044—Woodman v 
Bank of Old York Road, 79 Mowg 175-SIielton 
s Esans 437 A.2d 18, 292 Pa Super 228 
RI —Na» V McBome), 392 A 2d 365, 120 RI 925 
Tex—Davulsen v Rret State Bank of Andrews, Ov 
Kpp, 310 2d 678—hEoms v Hargrave, Civ 
App, 351 SW2d 666, enr ref. no res err- 
Brownings Pa>-Less Sdf Service Shoes, Inc. Cv 
App. 373 SW2d''l 

'Rris—ThompscD \ Beecham, 241 NW2d 163, 72 
1fr»2d356 

Tlieoiy nederiying nqnfraneBt, etc, 

(2) Other staienaeats 

US—Miller s Stinnett, CAN M. 257 F2d 910 

ComBMMi taw nde 

US—Boltaosv GulfOdCorp. DCF4, S02FSiipp 
689,afrd,CA,681 F2d 804 
SeaMw ftar rate 
(2) Ocher reasons 

Ky —Raine s Drum, 621 SW 2d 895 

12. Me—Nadeui v State, 395 A2d 107 

13. LS—Atwood V Kerim, CJkNY, 264 F2d 4^ 
OCR den 80 SO 58. 361 US 817, 4 LEd2d 
63—SttOivin V Choquctte, C A Mass, 420 F.2d 
674, cert den 90 SO 1691, 398 US 904, 26 
LEd2d62,refa den 90S.O 2237, 399 US 938. 

26 L Ed 2d 809—Cbenmie v Associates Ducouni 
Carp,CAU.428 F2d 1227 

Am—Nataros v Superior Coun of Msneopa County, 
557 P2d loss, 113 Ana 498 
Cil—Ruh s Siegel, 86 ai Rptr 665, 7 C A3d 465 


Fli —Ne»’ . Srji*B F-*ndla Ann Pa«men. Inc Acp 

i.bC 

Gi—P-i«na% V SauWmry 363 S£3d 25^ 152 Ga 
App 8^ 

in —EiecUive Commercui Services. Ltd v Daskalakis, 
393 S E 2d 1365.31 lU Dec 59.74 Id App 3d *'60. 
cert den 100SQ 2945,446tS 96‘'.64LEd2d 
826 

Kan—Nelson v Mifler, 607 P2d 438, 227 Kan 271, 
app after rniand 660 P2d 1361 333 Kan 122 
La—Muldrow % Jones. App. 85 So 2d “'ll 
Mo —Henderson v Annantrea!, A{^. 592 $ W 2d 202 
Mont —McGuire > Annitage, 603 P 2d 253, 184 Mont 
407 

N Y —Bnimlan s Daytmi Peninsula Corp. 206 N Y 
SM 12 1! AD2d 1036 

TeU'^iAnson v State Bd of Morticians, Qv App, 288 
S9k2d 214 

Pendncy of action, etc. 

Kan—Hays House, Ine s Powell, 637 P2d 486, 7 
Kan App 2d S3 

Claim properly dtoaissed 
Mich-Gasis s Schwartz, 264 NW2d 76. 80 Mich 
App 600 

Intent to reaacrt ctaim 

Mo —Stix A Co, Inc v First Mnsoun Bank A Trust 
Co of Creve Coeur. App. 564 S W 2d 67 

page 1021 

16. Tex—Jonnsm v State Bd of Morticians, Ov 
App. 288 SW 2d 214 

17. US —Wethenngton v Phillips, DCNC, 380 
FSupp 426. afTd, CA, 526 F2d S91-CJ,S. 
cited u De La Cruz v Du Fresne, D C Nev„ 512 

' FSupp 1204, 1205 

Ala —Abdl-Howe Co v Industrial Devdopment Bd 
of Gty of Irondale, 393 So 2d 221 
ai—Baker v Liuman, 292 P 2d 595, 138 CA2d 
510—Division of Labor Law Enforcement v 
Baines 23 Csl Rpir 55. 205 C A 2d 337—Obon v 
Arnett, 169 Csl Rptr 629, 113 C A 3d 59 
Del—CJ jS. dtnd in Alexander v Petty, 108 A2d 575, 
577, 35 DdCh 5 

Fla—d.S. oted in Oty of Miann v Eastern Realty 
Company, Fla, 202 SoM 76(k 772—Marcoox v 
Davis, App. 230 So 2d 485 

Ga—Terry v Wonder Seal Co, 170 SE2d 745, 120 
Ga App 423—Wabh v Hiberma Nat Bank, App, 
288SE2d29, I60GsApp 679 • 

ni—Bnskm v Bnskm Mfg Co, 252 NE2d 678, 114 
IBApp 2d 41(k affd. 286 N £ 2d 571, 6 ID App 3d 
740 

Kan—Hays House, Inc v FOwcD, 637 P2d 48A 7 
Kan App 2d S3 

Mont—CJ,S. cited la Bollmger v Janett, 406 P2d 
83A 837. 146 Mont 355 

NH—Varney v Gencril Enolam, Inc, 257 A2d 11. 
109 NH 514 

NY—Fnedmanv RosethCoip,supra,n 11—Zmsser 
V Slaughter, 81 N Y SOd 824—Woodard v South¬ 
ampton Federal Sav ft Loan Amti, 161 NYS2d 
S22-5aiie v Safie. 244 NY,S2d 727, 19 AD2d 
900—Pcitnutter v Rivkm, dM NYS2d 429, 33 
AD2d 809—ScuDy v Genesee Milk ProdoceiN 
OKip. Inc, 434 N YS 2d 48,78 AD2d 982, app 
dam 419 NE2d 875, 52 NY2d 969, 437 NY 
S2d972 

NC—Rewhler v Tdlman. 203 SE2d 68, 21 NC App 
38 

ND—FannenElevstorCb v Dmrid,234NW2d26. 
Tex.—Beaurlme v Snuth, QvApp, 426 SW2d 295, 
err lef no rev err. 

Prematnre dnfan 

US—Boie Corp v. Co n sumos Umon of U.S, Inc, 
DCMasi, 384 FSupp 600 

Venfloos IMgtaion as co i m teic ta taa 
US—Paint Products Go v Mmwn Go, Inc, DC 
Goon. 448 FSupp 656 

18. Fla^unter v First Baptist Cbureh, Inc, App, 
294 So 2d 355 


Ordo* 88 i«r 

Cat—R ouk V Twir Pmes Sanitanum, Inc, 328 P2d 
536, 162 C A 2d 639 

20. Fla—Membih v McNed, 308 So2d 179, 

22, US—Knoiliaug v PoUmaa, DCND, 18 
FRD 386 

DC—Tyler v Central Charge Service, Ine, Appi, 444 
A2d96S 

28. US—Ross V Feck Iran ft Meinl Go, CAVa,, 
264 F2d262 

29. Ind —House v Lcsew, 339 N EM 8A 167 lad. 
App 449 

Ky —Blankenship v Stetoo, 348 S W 2d 925 

§ 55. Mode. Finality* Scope, and Ef¬ 
fect of Tenuination 

Libnuy References 
Malicious Prosecution «»85(1) et 
seq, 

PW1022 

42. Gal-^dmasian v Sapae, 145 GdRptr 829, 80 
CA3d 823—Stanley v Sopenor Goqr of Sacral 
memo County, 181 CdRptr 878,130CA3d460 
DC—Wenman v Middleton, App, 390 A2d 996 
Fla—Wdlmmi v Confidentml Credit Coip, App, 114 
So2d 718—Davis v McCroiy Corp, App, 262 
So2d 207—Gdlga v Wiley, App, 290 Sold 123 
Ga—Wilbom v Elbott, 254 SE2d 755, 149 Ga.App 
541 

m—Executive Commercial Services, Ltd v Daskalakis, 
393 NEJd 1365, 3101 Dee 58,74 01 App 3d 76a 
oert den lOOSO 294S.446US 967,64LEd2d 
826 

Ind—Peoples Bank ft Trust Co v Stock, 392 NE2d 
505, 181 Ind App 483 

Iowa—Mills County State Bank v Rooie; 291 N W2d 
1 

Kan—H ft H Faims, Inc v Hazlett, 627 PM 1161, 6 
Kan App 2d 263 

Miss—C onn v Helton, 99 So 646^ 232 hfim 462 
Mb—Sbx ft Co, Inc v First Mtssoun Bufc ft Tnot 
Go ofCreveCoenr, App, 564SW2d67 
NJ—Mayflower IndustruBv Thor Gnp, 89 A 2d 242, 
9NJ 60S 

N Y —Freedman v Freedman, supra, a 11 
Or—Gumm v Heuler, 348 P2d 455, 220 Or 5 
Wyo—Weber v Johnston Fbel Lmets. be. 540 P2d 
535 

Tcmfiurtfon need not be on mcriti 
Fa—Woodyatt v Bmk of (Hd Yoik Road, 182 A2d 
50a 408Fa.257 

Dtamtanl of orders entered b bconipetencj 

Fla^Meredith v McNeaL App, 308 Sold 179 
43. Ah—Kroger Go V Puckett, Qv, 351 So 2d 582 
Anz—Owenv Shoiei, 537 PJd 978,24AnzApp 250 
Oa^Pomas v Saubberiy, 262 SE2d 251, 152 Ga. 
App 88 

NY-CJ,SLdtodtaGmtmni V 139N.YS2d 
6Q2.60A 285 AppDiv 611. 

Mertte or prapriely 

US—Doiak V. Nassau County of State of N.Y, DC 
NY. 329 FSupp 497. afld 445 F2d 1023 
NY—Wilhamsaav WiDiamiaii. 219NYS2d 528, 31 
Misc2d73 

R et nm on geirch wnmuit 
(1) Ga—HbllfaiBhed v Shadiiek, 97 SE2d 165, 95 
GaApiiL88 

PW1023 

4a US'-Antr-Mboopoly, be, v General Mdb, bo, 
CAGai.684F2d 1326, 

Where the action is severable, and 
the necessazy elements exist as to the 
part terminated, the daun will not 



54 CJS 199 


denied because the other part has not 
been terminated.*** 

44.5. Ill—March v Ounoppo. 185 NE2d 397. 37 
IlIApp2d23S 

45. US—Mendoza % K-Man, Inc. CANM. 587 
F2d 1052 

Gal Jackson v Beckham. 31 GalRpCr. 739, 217 
C A 2d 264—Fermns V Levy. 36 Gal Rpir 30.223 
CA2d408 

Or—Gumm v Heider. 348 P2d 455. 220 Or 5 
Pa.—Casa Di Santa. Inc v Alpna Mocon. Inc. 323 
A 2d 288. 227Pa.Super 415 

Suspensloo not ikToniUe 

Ill—Hqa^r v Venture Stores. Inc, I Out. 465 
NE2d 573, 80 lODec 461 125 DlAppSd 22 

44. Anz—Ovmon v Lynch. 317 P2d 948. 83 Am 
158 

47, Anz.—Ovenon v Lynch. 317 P 2d 948. 83 Am. 
158 

45. Ga—Pranas v Saobbeixy. 262 SE2d 251. 152 
Ga.App 88 

NY —KomarV Oty of Ne% York, 2(iS NYS2d 331, 
24 AD2d941 

49. US—CJS. dted b Ri^ v Qty Bank ft Trust 
Co ofNatcliez,Miis.DCOhio.358FSupp 63a 
638—Hemon v Revere Copper ft Bia^ lae, 
DCMo, 363 FSupp 96. afid. CA. 494 F2d 
705. oert. den 95 SCt 124, 419 US 867. 42 
LEd2d 105 

Ark—Southern Fanners Ass'n V Whitfidd, 383 S W 2d 
506. 238 Ark 607 

Fla—Ckllga v Wiky, App. 290 So2d 123—G C 
Murphy Co v Freshko. App. 293 So2d 791 
Oa.—Hanmshed v Shadnek. 97 S£2d 165, 95 Ga 
App 88—Smith v Embry. 119 SE2d 45, 103 
Oa.App 375—Courtenay V Randolpli. 188SE2d 
396. 125 GaApp 581 

La—SazdoflT v Bourgeois, App. 301 So 2d 423 
Miss—Prest v Avent, 109 So3d 643, 236 Miss 202— 
Gandy v Palmer 169 So2d 819, 251 Mns 398 
N Y—Budgar v State. 414 N,Y,S2d 463, 98 MiscJd 
588 

Voliintuy witfadmial of crindnal Mspirfn* 
NY—WiDiamsonv Wdhamion. 219N YS2d 528, 31 
MiK2d7S 

Or—CJJS. dted m Gumm v Heider. 348 P2d 455, 
465. 200 Or 5 

Am—0»en v Shores. 537 P2d 978,24 Am.App 250 

Dead docketing of indictment The 
placing of a crimi^ prosecution on 
the d^ docket does not terminate the 
prosecution in the plaintiffs favor, and 
the plaintiff cannot, on the basis of 
such prosecution, maintain a malicious 
prosecution action.”* 

523. Ga—Highsmith v Gone. 226 SE2d 13a 138 
GaApp 330 

Action premsture 

Ga —Webster v Oty of East FOmt. 294 S £ 2d 588. 164 
GaApp 60S 

Reason for nde 

Such acnoo posiponeB prosecution mdefimtdy, but it 
may be radstated any tune at pleasure of cooxt 
Ga-Cbuztenay v Randdidi. 188 SE2d 396. 125 Ga 
App 581 

§ 56. — Judgment or Acquittal 

53. US—Jastrzebski V. City ofNew York. DCNY. 
422 FSupp 669 

Cal—Lmnpkm v Prudman. 182 CaLRptr 378, 131 
C A 3d 450 

La—Hibenua Nat Bank of New Odeans v BoUeter, 
390 So 2d 842 

Mo —Sbx ft Co, Inc v Fiist Missoun Bank ft Thist 
Co of Crew Coeur. App, 564 S W2d 67 


MALICIOUS PROSECUTION §57 

Pm 1025 


Tex—Johasoov StateBd arMoniciam.CivApp.28S 
SW2d214 

Sa US—French v US Fiddity ft Guaranty Co, 
DCNJ., 88 FSupp 714-McIver v RimeO. 
DCMd, 264 FSupp 22 
La—MuUroiv v Jboev, App, 85 So 2d 711 
Md—Banks v Mcatfomery Ward ft Co, Md, 128 
A2d60a2!2Md 31 

Mo-Cowanv Gamble. 247 S W 2d 779, 30 A L RJd 
1123 

NY—Mnnozv Oty ofNe» York. 271 NyS2d64S, 
18NY2d6.218NE2d527 
Va—CuthreU v Zayreof Vitgmia. Inc. 201SE2d 779, 
214 Va 427 

Inanahy not fnoiabte tndiato 

NJ—WiUiamsv Pkge, 389 AJd 1012,160NJSiiper 
354 

page 1024 

55. Gal—Femm v Levy, 36 GalRptr 3a 223 
CA.2d408 

NJ—Mayfloiwr Industries v Thor Corp, 83 A.,2d 
246. IS NJSuper 139, afld 89 A2d 242, 9 NJ 
60S 

Reason for rale 

Cal—De La Riva v 0»1 Drug Co, App, 61 CalRptr. 
291, 253 C A 2d 593 

56. US—Thompson v City of Lomsville^ Ky, 80 
set 624, 362 US 199, 4 L Ed 2d 6S4, 80 A L 
R2d 1355 

Ga—CJ jS. quoted fa Monumental Pnqienies, Inc v 
Johnson. 220 SE2d 55. 57. 136 GaApp 39. app 
after remand 232 SE2d 644, I4I GaApp 151 
GonsCmction of Jndpneirt 
(2) Other judgments 

Ala—Fust SheRiy Nat Bankv Mitchell, Civ App, 406 
So 2d 959 

57. US—NorthernOd Co v Soeony Mobil Oil Cb. 
CAVt. 368 F2d384 

Am—CJ.S. quoted in Moran v Klatzke, App. 682 
P2d 1156. 1158. 140 Am 489 
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prosecution even if that verdict is sub¬ 
sequently reversed on appeal * 
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442, 165 Pa Super 408, adopted 75 A2d 656. 366 
Pa 3 

§ 58. —— Termination by Procure¬ 
ment of Defendant or by 
Compromise and Settlement 

78. Fla—CJ5 cited m Freedman v CrabroMoton, 
Inc, App. 196So2d 745 

Md -CJJ5. oted u F.tznaier« Tasker. 269 A 2d 588, 
591, 259 Md 266 
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Fh—Silvia v Zayre Gorp. App. 233 So 2d 836 

Md.—Carl M Freeman Associates, Inc v Murray. 3Q6 
A 2d 348, 18 Md App 419 

Mo—Wmv KrogerCo,App,392SW2dl5—Hoene 
V Assocuted Dry (joods Gorp, 487 S W2d 479— 
Boqmst v Montgomery Ward ft Co, Inc, App, 
516 SW 2d 769. 

NM-Swotzer v Sandiez, App, 436 P2d 882. 80 
NM 408 

Or—Inv Co!nnibraFoodCb,360P2d622,226 0r 
366, 86 A LR 2d 1378 

SC—Phttem V Bo^ 198 SE2d 586, 261 SC 87 

Ws-Gladfelterv Doemd. 87 N W2d 490^ 2 Wb 2d 
635 


pwluo 


MAUGNANT. Disposed to do ham, 
Inflict suffering, or cause distress; vii^ 



53J0. Cal-People V Zankidi, 11 CdPrtr 113,118, 
189 CA 2d 34. 


MALINGER, 

Malingering, 

d. Similirij defined 

(1) ActuiB put of uahttgerer, to fhgp dheu, or 
mift^—Sleek V J C Penney Col, CAFa^ 324 F.2d 
467,477 

MALLEABLE, 

10. Fliibte ayntinyinoni 
Pa.—First Metbodiu Episcopal Ghureh v Bangor Gu 
Qs. 130 AJd 517, 323, 388 PU. 115 

Menu 

MALLORY RULE. Rule ezduding 
confession by federal court because of 
uimecessaiy delay in presenting de¬ 
fendant to a United States Commis¬ 
sioner."" 

ILSO, U.S-US. V Taylor, CAID. 374 FJd 733, 
736 

BfALPRACnCE. 

12. Com.—CIS. oBoaei h Cumnsano v ClAocn, 
196 A2d 129, 13a 2 GOnnOr 135 


MAN or MEN 
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20. Conn —CJS. foofeed is Gunpoiano v Chibam, 
196 A2d 129, 13a 2 GomiCir 133 
26. Conn —CJS. gaoled hi Gamposano v Cladioiii, 
196 A.2d 129, 13a 2 CauLOr 135 
28. ND-CJS. dtad h Pderson v Kait, 278 
NW2d 133, 133 

As spplied to proftirinni 
Whde term *inBl|inctiod* b sometimes used hioae^ 
to refer to neghgenoe of member of any prafes a o nal 
group, Icfilly and tednueally It B stdl sulgeet to taanted 
ooiniBon*law defimnon whdi restricts term to pnfes* 

utoneyx-^tidiatdson v Doe, 199 NEJd 878, 879, 
176 Oho St 370 


30. Sbnilviy ezpnned 
(1) "Mslpnctioe*' presupposes some improper con¬ 
duct m tre a tment or opuUive dciU —Onqioaao v 
Oaiborn, 196 A2d 129, 13a 2 ConuCir 135 

pwiiu 

MALTREAT. To treat badly or to 
abuse another.^^^ 

37S. m— People V Dednam, 304 NE2d 627, 629, 
55 012d 565 

•MiitKfd**synonymoiis 
Or-Stuev Samter,0r,479PJd237.239.40rApp 
349 

MALYERaATlON. 

41. US—Junenez V. Ansteguida.CA.Fh,311 F2d 
347, 363 

U S—Jimenez v. Anstegmeia, CA Fla., 311 FJd 347, 
363 

42. OkL—In le House Bill No 143, 237 P2d 624, 
627, 203 Okl 364 

MAN or MEN. 


wins 

58. Tex—Vskkc v State 240 SW2d 32a 321, 136 
Tex R 192-^6faBQ0 v. Stucv 271 RWJd 943, 
944, 160TexC:r.R 430 
$4w Sbnibfly ezpnsMd 
(1) Oue who has attamed manhood, or who Biepud- 
ed as of manly estaiie—Holbday v. State, 32 S.W 338, 
33 TexC-R. UMohnson v. State, 271 SWJd 943, 
944, 160Tes.Cr.R 430 
65. Tex.—Valdez v State wpra, n 38 
67, Tex—Valdez v State npra, n 38 

Reasonable men. 


TL Otdharibr raasouahlc mo b a normal penon of 
ordinary habns — 

Inc.v PUtlandMeadows, 198 P2d 847,832,184 
Or 336,5 AJ.R2d 690 

**Reaaonbla mair den o te s a pemn ennamf those 
qpiafaiies of attentioo, knowledge^ htdhgenoe and jnd|g- 
ment whkii society requires of its menibers for protec¬ 
tion of their own mterests and hterests of others— 
Johnstem v Videdie 213 P2d 923, 93a 67 Wyo. 1. 

Straw man or Man of etruw. 


74. S&Bdlntr dellBsd 

One who holds nsked kpd title to property for 
benefit of another.—Ptnfie Royally Ge v. Wdhams, 
CANM, 227 P2d 49. cert, den 78 SCt 847, 351 
US 951. 

MUs—Kennedy v Imns, 158 NEJd 334, 337, 339 
Mara 193 


Other phraeee: 


(1) Suivcyoia. civd engmeer, ar c h itect, certified pah- 
he accountant^ pneoemg dcuius held to be **praAs- 
SMnal men**—Wright v Borthwiek, 34 Hawaii 245. 
247,234 


30 CJ. p 640 note 47 


(6) "Secondhand 


a 


dealer 
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M.'--Schrocder % Rcaiurdt, *00 S» 5’ft, 53V IZ^ 
MoApp 5fi:. se CJ p ir«rf ncte 69 
<0) "IftTbee] man" ihe dn^e^ cf a fn‘a«a> car 
dunnp cntnmwwra oTa rabbeo —I. S * Carter C A 
Pa.4rF:d22V,230 

f 7| • V<oinn man" h a man »fao » nece«sani> dan- 
jeiwtt bcMdse titriesce cannot be euK.vxl »rhou* 
tosmtoihepenonnpoannoraitiauflicted State v 
Fleleher, Mo, 190 SW JP, 322 


1" t * ReruiaSe aMtr" a cne »ho Jus rqmta- 

rf <jea! hcicc^zlj and £i r!> in h» bj&iixM tnn&- 

ac"»rt —S*u*e ^ ToAtr ft2 N 2d IDS, 109. 248 I<ma 
733 

"Reasonably prndeat** maa 

ftj The nord*- "reasonably pnidcrt** man and "ocdi- 
lunijr rndert" nun are u%ed .nterefaanteably —Wnghi 
V MinreapoU St Ry Co, 23 N » 2d 347, 357. 222 
Vfinr. ;0S 
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(2) "Reasonably prudent man" means a reasonably 
careful one—Tureen v Peoples Motoibiis CO of St 
Lous. Mo An*. 97 SW2d 847. 848 

Ordiaaiy aian 

Not necessarily a supereautmus mdividnal devoid of 
boman ftailties and ooostantly preoccupied with the idea 
that danger may be Inrlang in every direction about him 
at any tune—^Whitman v W T Grant CO, 39s P2d 
918. 92a 16 Utah 2d 81 



